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In this Volume the new English Cases reported up 
to Ist January, 1931, are included, and other^ new 
cases are included so far as the Volumes of Reports 
of the same were available in London on that date. 
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PUBLISHEBS’ PBEFACE. 

Im accordance with their original plan the Publishers are continuing to keep ** The 
English and Empire Digest” up to date, the method adopted being very similar to 
that employed in the case of the ** Laws of England,” and the system has been 
found by Subscribers to be equaUy satisfactory in use. 

Supplement No. 6, to which this note is a preface, brings the Work up to 
January 1st, 1981. 

The use of this Supplement will enable subscribers to find with the minimum of time 
and trouble all the judicial decisions and annotations reported since the Volumes were 
each and severally published. 

As regards English cases additional citations and annotations are preceded by the number 
of the case in the original volume, while new cases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, beginning with the letter ” a.” 

In dealing with the Scottish and Irish decisions, and the decisions of the Overseas 
Donjons, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the ntunber borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Roman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter ” s,” and are placed as near as possible to the English or Colonial caseVhich 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in which the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as regards English cases, the number of the case, or, as regards 
Scottish and Irish cases and decisions of the Overseas Dominions, the number of the page 
of the Supplement on which the case is dealt with. The abbreviated forms of the titles are 
set out below : — 

J.8. 
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Xlll 


JuBt as the Supplement to “ The Laws 6f Englakd ” has helped that great Work to 
establish its unrivalled position in the British Commonwealth of Nations, so do the Publishers 
confidently beUeve that the Supplement to “ The English and Empire Digest ” will assist 
in making The English and Empire Digest ’* not only always complete and up to date, 
but also indispensable wherever the great system of law practised by the English-speaking 
nations is in force. 

BUTTERWORTH & CO. (PUBLISHERS), Ltd. 

Bell Yard, 

Temple Bar, 

London. 

May, 1931. 
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1701 Scot. 

Hale, C. L. ... ... Hale’s Common Tjavv ... ... ... ... ... ... Ping 

Hale, P. C. ... ... Hale's Pleas of tho Crown, 2 vols. ... ... ... ... Eng. 

Han. ... ... ... New Brunswick Reports (Hannay) ... ... ... ... Can. 

Har. & Ruth. ... ... Hamson and Rutherford’s Repoi^, Common Pleas, 1 vol., 1865 

—1806 Eng 

liar. & W. ... ... Harrison and Wollaston’s Reports, King’s Bench and Bail 

Court, 2 vols., 1835—1836 Eng. 

Hare. ... ... ... Harcarse’s Decisions, Court, of Session (Scotland), fol., 1 vol., 

1681—1001 Scot. 

Hard. ... ... ... Hardres’ Reports, Exchequer, fol., 1 vol., 1655 — 1669... ... iCn-' 

Hare ... ... ... Hare’s Reports, Chancery, 11 vols., 1841 — 1853 Eng 

Hawk. P. C. ... ... Hawkins’s Pleas of tho Crown, 2 vols ... ... Eng 

Hay ... ... ... Hay’s Reports ... ... ... ... ... ... ... Jnd. 

Hay & Marr. ... ... Hay & Marriott’s Decisions, Admiralty, 1 vol., 1770 — 1779 ... Eng 

Hayes . . ... ... Hayes’s Reports, Exchequer (Inland), 1 vol., 1830 — 1832 ... Ir. 

Hayes & Jo. ... ... Hayes and Jones’s Reports, Exchequer (Ireland), 1 vol., 1832— 

1834 Ir. 

Hem. AM. ... ... Hemming and Miller’s Reports, Chancery, 2 voli., 1802 — 1865 Eng 

Hot Hetloy’s Reports, Conmion Pleas, fol., 1 vol., lt)27 — 1631 ... Eng. 

Hob. ... ... ... Hobart’s Reports, Common Plea.s, fol., 1 vol., 1613 — 1625 ... Phig 

Hodg. ... ... ... Hodges’ Reports, Common Pleas, 3 vols., 1835 — 1837 ... Eng. 

Hog. ... ... ... Hogan’s Reports, Rolls Court (Ireland), 2 vols., 1816 — 1831... Ir. 

Holt. Adm. ... ... W. Holt’s Rule of the Road Cai»es, Admiralty, 1 vol., 1803 — 1807 Eng. 

Holt, Eq. ... ... W. Holt’s Equity Reports, 2 vols., 1815... ... ... ... Eng. 

Holt, K, B. ... ... Sir John Holt’s Reports, King’s Bench, fol., 1 vol., lGb8 — J710 Eng. 

Holt, N. P. ... ... P\ Holt’s Reports, Nisi IMus, 1 vol., 1815 — 1817 ... ... Eng. 

Home, Ct. of Sess. ... Homo’s Decisions, Court of Session (Scotland), fol., 1 voi., 1735 

—1744 Scot. 

Hong Kong L. R. ... Hong Kong Reports ... ... ... ... Hong Kong 

Hop. A: Colt. ... ... II opwood and Coltman’s Registration Cases, 2 vols., 1868 — 1878 Eng. 

Hop. A Ph. ... ... Hopwood and Philbrick’s Registration Cases, 1 vol., 1 863 — 1807 Ping. 

Horn & 11. Horn and Hurlstono’s Reports, Plxchoquer, 2 voLs., 1838 — 1839 Eng. 

llov. Supi). ... ... Hovenden’s Supplement to Vesey Jun.’s Reports, Cliancery, 

2 vols., 1753—1817 Eng. 

How. C. ... ... ... Howard’s Chancery Practice ... ... ... ... ... Ir. 

How. C. S. ... ... Howard’s Supplement to Rules, etc., of the High Court of 

Chancery in Ireland ... ... ... Ir. 

How. p]. E. ... ... Howard’s Equity Exchequer ... ... ... ... ... Ir. 

How. P. J... ... ... Howard on the Popery Laws ... ... ... ... ... ir. 

Hud. & B. ... ... Hudson and Brooke’s Repoiis, King’s Bench and Exchequer 

(Ireland), 2 vols., 1827 — 1831 Ir 

Hudson’s B. C. ... ... Hudson on Building Coniraels, 2 vols. ... ... ... ... Eng 

Hume ... ... ... Hume’s Decisions, C^urt of Session (Scotland), 1 vol., 1781 — 1822 Scot. 

Hut. ... ... ... Hutton’s Reports, Common Pleas, fol., 1 vol., 1617 — 1638 . . Eng 

Uy. Bl. ... ... ... Henr 3 (Blackstone’s Reports, Common Pleas, 2 vols., 1788 — 1796 Eng 

Hyde ... ... ... Hyde’s Reports ... l/*d 

I. C. L. R. Irisli Common Jaw Bepoits, 17 vols.. 1819 — 186(1 Ir 

’I. Ch. R. ... ... Irish Chancery Reports, 17 vols., 1850 — 18»I7 ... ... !• 

1. Eq. R. Irish Equity Reports. 13 trohi., 1888 — 1861 tr. 
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Kepoets included in this Woek and thbib Abbreviations. 


I, L. R Irish Law Reports, 13 vote., 1838 — 1861 ... Tt>. 

I. L, R. (Vol.) All. ... Indian Law Reports, Allahabad Ind- 

I. L. R. (Vol.) I3om, .. Indian Law Reports, Bombay ... ... ... ... ... Ind, 

1. L. R. (Vol.) ('ale. .. Indian Law Reports, Calcutta Ind. 

I. L. R. (Vol.) I.iah. ... Indian Law Reports, Lahore ... ... ... ... ... Ind. 

I. L. R. (Vol.) Mad. ... Indian Law Reports, Madras Ind. 

I. L. R. (Vol.) Pat. ... Indian ]jaw Reports, Patna ... ... ... ... ... Ind. 

I. L. R. (Vol.) Ran. ... Indian Law Reports, Rangoon Ind. 

I. L. T ... Irish Ijaw Time.s, 1867 — (current) Ir. 

I. L. T. Jo Irish Law Times Journal, 1867, — (current) Ir. 

I. R. (preceded by date) Irish Reports, since 1893 (e.fir., [1891] 1 1. R.) ... ... ... Ir. 

I. R. (Vol.) C. L. ... Irish Reports, Common liiw, 11 vote., 1866 — 1877 ... ... Ip. 

1. R. Kq. Irish Reports, Equity, 11 vols., 1866 — 1877 Ir, 

I. R., R. & L. ... ... Irish Reports, Itegi^ry Appeals In the Court of Exchequer 

Chamber and Apxieate in the Court for Land Cases Reserved, 

1 vol., 1868—1876 Tr. 

Ind. Awards Industrial Awards Recommendations N.Z. 

Ind. Jur. N. S Indian Jurist, New Series ... Ind. 

Ind. Jur. O. S Indian Jurist, Old Series ... ... ... ... Ind. 

Ir. Cir. Rep Rej)oris of Irish Circuit Cases, 1 vol., 1841 — 1843 Ir. 

Ir. Jur. ... ... ... Irish Jurist, 18 vote., 1849—1866... ... ... ... ... Ip. 

Ir. L. Roc. 1st sor. . . Tjaw Recorder (Ireland), let series, 4 vote., 1827 — 1831 ... Ir. 

Ir. L. Roc. N. 8. ... Law Recorder (Ireland), New Series, 6 vote., 1833 — 1838 ... Ir. 

Irv. Irvine’s Justiciary Reports (Scotland), 6 vols., 1852 — 1867 ... Scot. 

J. Bridg. ... ... Sir John Bridgman’s Boi)ort8, Common Pleas, fol., 1 vol., 1613 

—1021 Eng. 

J. D. R Juta's Daily Reporter, reporting Cases in the Cape Provincial 

Division ... ... ... ... ... ... ... 3. Af. 

J. P Just ice of the Peace, 1837 — (current) Eng. 

J. P. Jo. Justice of the Peace (Weekly Notes of Cases) Eng. 

.T. R .Turist Reiiorta N.Z. 

J. R. N. S. ... ... Jurist Reports, Now Series ... N.Z. 

J. Shaw, Just J. Shaw <» Justiciary Reports (Scotland), 1 vol., 1848 — 1852 ... Scot. 

Joe Jacob’s Reports, Chancery, 1 vol., 1821 — 1823 Eng. 

Jac. & W. Jiicob and Walker’s Reports, Chancery, 2 vote., 1819 — 1821 ... Eng. 

James ... Nova Scotia Repoiis (James) ..4 Can. 

Jebb ^ B. Jebb and Bourke’a Reports, Queen’s Bench (Ireland), 1 vol. 

1841—1842 Ip. 

Jebb & 8 , Jebb and Symes’ Reports, Queen’s Bench (Ireland), 2 vote., 

1838—1841 Ir. 

Jebb, C. C. Jebb’s Crown Cases Reserved (Ireland), 1 vol., 1822 — 1840 ... Ir, 

Jebb, Cr. & Pr. Cfis. ... Jebb’s Crown and Pi'esentment Cases ... ... ... ... Ir. 

Jenk Jenkins’ Reports, 1 vol., 1220 — 1623 ... Eng. 

Jo. & Cal'. Jones and Carey’s Reports, Exchequer (Ireland), I vol., 1838 

—1839 Ir. 

Jo, & Lat. Jones and La Touche’s Reports, Chancery (Ireland), 3 vote., 

1841—1810 Ir. 

Jo. Ex. Ir. T. Jones’ Reports,. Exchequer (Ireland), 2 vote., 1834 — 1838 ... Ir. 

John. ... ... ... Johnson’s Reports, Chancery, 1 vol., 1858 — 1860 ... ... Eng. 

John. & H Johnson and llcinming’s Reports, Chancery, 2 vote., 1869 — 1862 Eng. 

Jur. ... Jurist Reports, 18 vote., 1837 — 1864 Eng. 

Jur. N. S. Jurist Reports, New Series, 12 vote., 1866 — 1867 Eng. 

K. Kotzo’s Reports of the High Court of the Transvaal Province 

1877—1881 S. Af. 

K. & (>. ... Keane and Grant’s Registration Cases, 1 vol., 1854 — 1862 ... Eng. 

K. A J ... Kay and Johnson’s Reports, Chancery, 4 vote., 1854 — 1858 ... Eng. 

Iv. B. (preceded by date) Law Repoiis, King’s Bench Division, since 1900 (c.^r., [1901] 2 

K. B.) Eng. 

Karnes, Diet. Dec. ... Karnes. Dictionary of Decisions, Court of Session (Scotland), 

lol., 2 vote., 1540—1741 Scot. 

Kamea, Rem. Doc. ... Karnes, Remarkable Decisions, Court of Session (Scotland), 

2 vote., 1710—1752 Scot. 

Kamos, Sol. Dec . . Karnes, Select Decisions, (]!ouit of Session (Scotland), 1 vol., 

1752—1768 Scot. 

Kay Kay’s Reports, Chancery, 1 vol., 1863 — 1854 Eng. 

Keb Keble’s Reports, fol., 3 vote., 1661 — 1677 Eng. 

Keen Keen’s Reports, Rolls Court, 2 vote., 1836 — 1838 ... ... Eng. 

Keil ... Keilwey’s Reports. King’s Bench, fol., 1 vol., 1327 — 1578 ... Eng. 

Kel. Sir John Eelyng’s Reports, Crown Cases, fol., 1 vol., 1662 — 1707 Eng. 

Kel. W W. Kelynge’s Repo^, fol., 1 vol.. Chancery, 1730 — 1732 ; 

King’s Bench, fol., 1731—1734 Eng. 

Keny Kenyon’s Notes of Cas^ Eling’s Bench, 2 vote*, 1753 — 1759 ... Eng. 

Keny. Ch. Chancery C as e a in Vol. li. of Kanyan’aNotaa of Cases, 1753 — 1754 Eng. 

Keir ... New Brunswick Bcpoits (Karr) Can' 



Eepobts included in this Wokk and theib Abbreviations, 


Kflkerran KUkerran’s Decisionst Court of Session (Scotland), fol., 1 voL, 

1738—1752 

Kn. & Omb. ... ... Knapp and Ombler’s Election Oases, 1 vol., 1834 — 1835 

Knapp Knapp’s Reports, Privy Council, 3 vols., 1829 — 1836 

Knoz ... ... ••• Knox’s Reports 

Konst. & W. Rat. App. Konstam and Ward’s Reports of Rating Appeals, 1 vol., 1909 — 
1912 ... ... ... ... ... ... ... ... 

Konst. Rat. App. ... Konstam’s Reports of Rating Appeals, 2 vols., 1904 — 1908 ... 

L. & G. fentp. Plunk. ... Uoyd and Qoold’s Reports temp» Plunkett, Chancery (Ireland), 

1 vol., 1834—1839 

L* k G. twnp. Sugd. ... Lloyd and Goold’s Rexnsrts temp* Sugdon, Chancery (Ireland), 

1 vol., 1835 

L. &> Welsh Uoyd and Welsby’s Commercial and Mercantile Cases, 1 vol., 

1829—1830 

L. C. & M. Gaz. ... Local Courts and Municipal Gazette 

L. C. J. ... ... ... Lower Canada Jurist 

L. 0. L. J. ... "... Lower Canada Law .Toumal 

L. C. R. ... ... ... Lower Canada Reports 

L. G. R. ... ... Local Government Reports, 1002 — (current) 

L. J. Adm. ... ... Law Journal, Admii'alty, 1866 — 1875 

L. J. Rcy. ... ... Law Journal, Bankruptcy, 1832 — 1880 ... 

L. 3. C. C. ... ... Law Journal (County Courts Reporter), 1012 — (current) 

L. J. C. P. ... ... ]>aw Journal, Common Pleas, 1831 — 1875 

L. J. Ch. ... ... Law Journal, (‘hancery, 1831 — (current) 

L. J. Keel. ... ... Law Journal, Ecclesiastical Cases, 1806 — 1875 

L. J. Ex. ... ... T^w Journal, Exchequer, 1831 — 1875 

L. J. Ex. Eq liaw Journal, Exchequer in Equity, 1835 — 1841 

L. J. K. B. or Q. B. ... Law Journal, King’s Bench or Queen’s Bench, 1831 — (current) 

L. J. M. C Law Journal, Magistrates’ Cases, 1831 — 1806 

L. J. N. 0. Law Journal, Notes of Cases, 1866 — 1892 (from 1808, see Law 

Journal) ... 

L. J. O. S. Law Journal, Old Series, 10 vols., 1822 — 1831 

L. J. P Law Journal, Probate, Divorce and Admiralty, 1875 — (current) 

L. J. P. & M. ... ... Law Journal, I’robate and Matrimonial Cases, 1868 — 1859, 

1866—1875 

L. J. P. C. ... ... Tiaw Journal, Privy (Joimcil* 1866 — (current) ... 

L. J. P. M, & A. ... Law Journal, Probate, Matrimonial and Admiralty, 1800 — 1865 
L. Jo, ... ... .. ]^aw Journal Newspaper, 1866 — (current) 

L. L. R Tieader Law Reports 

L. M. & P. ... ... Lowndes, Maxwell, and Pollock’s Reports, Bail Court and 

Practice, 2 vols., 1850 — 1851 

L. N Tjegal News 

L. R. A. & E. ... ... Law Reports, Admiralty and Ecclesiastical Cases, 4 vols., 1865 

—1875 

L. R. r. C. R. ... ... Law Reports, Crown Cases Reserved, 2 vols., 1865—1876 

L. R. C. P. ... ... Liiw Rc»i)oi*tH, Common Pleas, 10 vols., 1865 — 1875 

L. R. Eq. ... ... Law Repoits, Equity Case.s. 20 vols., 1805 — 1875 

L. R. Exch. ... ... I^aw Reports, Exchequer, 10 vols., 1805 — 1875... 

L. It. Jl. L. ... ... Law Reports, English and Irish Appeals and Peerage 01aim.s, 

House of Lords, 7 vols., 1866 — 1875 ... 

L. R. Iiid. App. ... Law Reports, Indian Appeals, Privy Council, 1873 — (current) 
L. K. Iiid. App. Supp. Law Ri*ports, India Ajjpcals Privy Council, Supplementary 

Vol. Volume, 1872—1873 

L. R. Ir. Law Reports (Ireland), Chancery and Common Xiaw, 32 vols., 

1877—1893 

L. R. P. & D. ... ... Law Reports, Probate and Divorce, 3 vols., 1866 — 1875 

L. R. P. C. ... ... Law Reports, Privy Council, 6 vols., 1865 — 1875 

L. R. Q. B. ... ... Law Reports, Queen’s Bench, 10 vols., 1865 — 1876 

L. R. Q. B. ... ... Quebec Reports, Queen’s Bench ... ... * 

L. R. Sc. & Div. ... Law Reports, Scotch and Divorce Appeals, House of Lords 

2 vols., 1866—1875 

L. T ... Law Times Reports, 1859 — (current) 

L. T. Jo. Law Times Newspaper, 1843 — (currtmt) 

L. T. O. S, ... ... J^w Times Reports, Old Series, 34 vols., 1843 — 1860 ... 

L. Th. ..» ... ... La Themis ... ... 

Lane Lane’s Reports, Exchequer, fol., 1 vol., 1605 — 1011 

Lat. Latch’s Reports, King’s Bench, fol., 1 vol., 1625 — 1628 

Laws. Reg. Cas. ... Lawson’s Registration Cases, 1895 — (current) ... 

14. Raym. Lord Raymond’s Reports, King’s Bench and Common Pl(‘as, 

3 vols., 1694—1732 

Le. & Ca. ... ... Leigh and Cave’s Crown Cases Reserved, 1 vol., 1861 — 1805 ... 

licach Leach’s Crown Cases, 2 vols., 1730 — 1814 

Lee ... ... ... Sir G. Lee’s Ecclesiastical Judgments, 2 vols., 1752 — 1758 

Lee temp. Hard. ... T. Lee’s Cases tern, Hardwicks, King’s Bench, 1 vol., 1733 — 

1738 
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Leg. Rep. Legal Reporter Ir, 

Legge I^gge’s Reports Aus. 

Leon. ... Leonard’s Reports. King’s Bench, Common Pleas and Exche- 
quer, fol., 4 parts, 1652 — 1615 Eng. 

Ijcv ... Jjevinz’s Reports, King’s Bench and Common Pleas, fol., 3 vols., 

1060— 1690 ... ■ Eng. 

I^ew. C. C. ... ... Lowin’sC’rowTiCasesontheNorthernCircuit,2 vols., 1822 — 1838 Eng. 

Ley ... ... ... Ley’s Reports, King’s Bench, fol., 1 vol., 1608 — 1629 ... . Eng. 

Lib. Ass. ... ... Liber Assisanim, Year Books, 1 — 51 Ed w. III.... ... ... Eng. 

Lilly Lilly’s Reports and IHeadings of Cases in Assize, fol., 1 vol. ... Eng. 

Litt. ... ... ... Ijitllcton’s Reports, Common Pleas, fol., 1 vol., 1027 — 1631 ... Eng. 

Lloyd, L. R. ... ... Lloyd’s List Law Reports, 1010 — (current) ... Eng. 

Llovd, Pf. t’as Lloyd’s Reports of Prize Cases, 10 vols., 1914 — 1024 Eng. 

Lofft JiOlTt’s Reports, King’s Bench, fol., 1 vol., 1772— 1774 ... Eng 

Long. & T Longlicld and Townsend’s Reports, Exchequer (Ireland), 1 vol., 

1841—1842 Ir. 

liords .Tonrnals ... ... .Tournals of the House of Lords ... ... ... ... ... Eng. 

Lud. E. (’. ... ... Luder’b Election Cases, 3 vols., 1784 — 1787 ... ... ... Eng. 

Luinley, 1*. L. C. ... liumluy’s Poor Law Cases, 2 vols., 1834 — 1842 Eng. 

Lush J aishington’s Reports, Admiralty, 1 vol., 1850 — 1862 Eng. 

Lut Sir E. Luiwyche’s Entries and Reports, Common Pleas, 2 v’ols., 

1082—1704 Eng. 

Lut. Reg. Oas A. J. Lutwyche’s Registration Cases, 2 vols., 1843 — 1853 ... Eng. 

Lyud. ••• ... Lyndwood, Provinci^e, fol., 1 vol. ... ... ... ... Eng. 

AI. ... ... ... Menzie’s Reports of the Supreme Court of the Cape of Good 

Hope, 1828—1850 S. Af. 

M. A R Maulo and S<*lwyn’B Reports, King’s Bench, 6 vols., 1813 — 1817 Eng. 

M. & W. ... ... Aleeson and Welsby’s Reports, Exchequer, 16 vols., 1830 — 1847 Eng, 

M. ... ... ]V| ining Commissioner’s Cases ... ... ... ... .. Can. 

M. (’. R. ... ... Alontreal Condensed Reports Can. 

M. II. ('. R. ... ... Aladras High Court Reports ... Ind. 

Al. L. R. (Vol.) K. B. or 

Q. B Alontrer' Law Reports, King’s Bench op Queen’s Bench ... Can. 

Al. L. R. (^'ul.) S. C. ... Alontreal Law Reports, Superior Court ... ... ... ... Can. 

M. AT. (\is. ... ... Martin’s Reports of AHAing Cases ... ... ... ... Can. 

Mac Alacassey’s New Zealand R^orts N.Z. 

Alac. & (i. ... ... Macnaghton and Gordon’s Reports, Chancery, 3 vols., 1810 — 

1852 ... ... Eng. 

Afac. & II. Alaerae and Hcrtslet’s insolvency Cases, 1 vol., 1847 — 1852 ... Eng. 

M‘(’le. ... ... ... M’Cleland’s Reports, Exchequer, 1 vol., 1824 ... ... ... Eng. 

M‘01e. & Yo. .. ... M‘Clelandand lounge’s Reports, Exchequer, 1 vol., 1824 — 1825 Eng. 

Alacfarlane Macfarlane’s Jury Trials, Court of Session (Scotland), 3 parts, 

1838—1839 Scot. 

Mad. & Rob Maclean and Robinson’s Scotch Appeals (House of Lords), 1 

vol., 1839 Scot. 

Maci)h. (f’l. of Sess.) ... Maephereon, Court of Session (Scotland), 3rd series, 11 vols., 

1802—1873 Scot. 

AJarq. ... ... ... Alacqueen’s Scotch Appeals, House of Lords, 4 vols., 1849 — 1805 Scot. 

Alucr. ... ... ... Alacrory’s Patent Cases, 2 parts, 1847 — 1856 ... ... ... Eng. 

Alad. ... ... ... Aladras High Court Reports ... ... ... ... ... Ind. 

Aladd Aladdock’s Reports, Chancery, 0 vols., 1816 — 1822 Eng. 

Aladd. A Cf Aladdock and Gcldart’s Reports, Chancery, 1 vol., 1819 — 1822 

(Vol. VI. of Madd.) Eng. 

Aladox Aladox’s Formularo Anglicanum Eng. 

Madox, Exch. ... ... Madox’s History and Ajatiquities of the Exchequer, 2 vols. ... Eng. 

Alag. ... ... ... Magistrate and Municipal and Parochial Lawyer, Loudon, 

6 vols., 1848—1852 Eng. 

Man AG. Manning and Granger’s Reports, Common Pleas, 7 vols., 

1 849 -1845 Eng. 

Man. A Ry. K. B. ... Manning and Rylond’s Reports, King’s Bench, 5 vols., 1827— 

1830 Eng. 

Man. A Ily. M. C. ... Manning and Ryland’s Me^istrates’ Cases, 3 vols., 1827 — 1830 Eng. 

Man. L. J* ... ... Alanitoba Law Journal ... Can. 

Mon. L. R. ... ... Manitoba Law Reports ... ... ... ... ... ... Can. 

Man. R. irmp. Wood ... Manitoba Reports ietnp. Wood ... Can. 

Alans Alanson’s Bankruptcy and Company Cases, 2 1 vols., 1803 — 19 1 4 Eng. 

Mfu-. L. C\ ... ... Alaritime Law Reports (Crockford), 3 vols., 1860 — 1871 ... Eng 

March ... ... March’s Reports, King’s Bench and Common Pleas, 1 vol., 

1639—1612 Eng 

MaiT ... Hay & Marriott’s Decisions, Admiralty, 1 vol., 1776—1779 ... Eng 

Marsh. ... ... ... Afarshall’s Reports, Common Pleas, 2 vols., 1813 — 1816 ... Eng. 

Marsh. ... ... ... Marshall’s Reports ... ... ... ... •• Ind. 

Mayn. ... Aiaynard’s Reports, Exchequer Alemoranda of Edw. I. and 

Year Books of Edw. II., Year Books, Part I., 1273 — 1326 ... Eng. 

Meg. Megone’s Companies Acts Cases, 2 vols., 1889 — 1891 Eng. 



Bspobts included in this Work and their Abbreviations, 
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Men. ••• ••• ••• Henzie*s B«porta of the Supreme Court of the Cape of Good 

Hope, 1828—1850 S. At. 

Jfer. ... ... ... Merivale’s Reports, Chancery, 3 vols., 1813 — 1817 ... ... Eng. 

Milw. ... ... Milward’s Ecclesiastical Reports (Ireland), 1 vol., 1819 — 1843 Ir. 

Mod. Bep. ... ... Modem Reports, 12 vols., 1669 — 1755 ... ... Eng. 

Mol. ... ... ... Molloy’s Report’s, Chancery (Ireland), 3 vols., 1808 — 1831 ... Ip. 

Mont. ... ... ... Montagu’s Reports, Bankruptcy, 1 vol., 1829 — 1832 ... ... Eng. 

Mont. & A. ... ... Montagu and Ayrton’s Reports, Bankruptcy, 3 vols., 1832 — 1838 Eng. 

Mont. & B. ... ... Montagu and Bligh’s Reports, Bankruptcy, 1 vol., 1832 — 18.33 Eng. 

Mont. & C^ ... ... Montagu and Chiity’s Reports, Bankruptcy, 1 vol., 1838 — 1840 lOng. 

Mont. &;M MontaguandMacarthur’8R^orts,Bankruptcy,l vol., 1826 -1830 Eng. 

Mont. D. & De G. ... Montagu, Deacon, and De Uex’s Reports, Bankruptcy, 3 vols., 

1840—1844 Kng. 

Moo. & P. ... ... Moore and Payne’s Reports, Common Pleas, 6 vols., 1827 — 1831 Eng. 

Moo. & S. ... ... Moore and Scott’s Reports, Common Pleas, 4 vols., 1831 — 1834 Eng. 

Moo. Ind. App. . . . Moore’s Indian Appeal Cases, Privy Council, 14 vols. , 1836 — 1 872 Eng. 

Moo. P. C. 0. ... ... Moore’s Privy Council Cases, 15 vols., 1836 — 1863 ... ... Eng. 

Moo. P. C. C. N. S. .... Moore’s Privy Council Cases, New Series, 9 vols., 1862 — 1873 Eng. 

Mood. & M. ... ... Moody and Malkin’s Reports, Nisi Prius, 1 vol., 1826 — 1830 ... Eng. 

Mood. & R. ... ... Moody and Robinson’s Reports, Nisi l*rius, 2 vols., 1830 — 1844 Eng. 

Mood. G. C. ... ... Moody’s Crown Cases Reserved, 2 vols., 1824 — 1844 ... ... Eng. 

Moore, (’. P. ... ... J. B. Moore’s Reports, Common Pleas, 12 vols., 1817 — 1827 ... Eng. 

Moore, K. B. .. ... Sir F. Moore’s Reports, King’s Bench, fol., 1 vol., 1485— 1620 Eng. 

Mor. Diet. .. ... 3Iorison’s Dictionary of Decisions, Court of Session (Scot land), 

43 vols., 1632— 1808 Scot. 

Morr ... Morrell’s Reports, Bankruptcy, 10 vols., 1884 — 1893 ... ... Eng. 

Mos Moseley’s Reports, Chancery, fol., 1 vol., 1726 — 1730 ... ... Kng. 

Mun. Rep. Municipal Reports Can. 

IMurd. Epit. ... ... Mui'doch’s Epitome ... ... ... ... ... ... (^an. 

Murp. &, 11. ... ... Murphy and ilurlstone’s Reports, Exchequer, 1 vol., 1837 ... Eng. 

Murr. ... ... ... Murray’s Reports, Jury Court (Scotland), 6 vols., 1816 — 1830 Scot. 

My. &; Cr. ... .. Mylne and Craig’s Reports, Chancery, 6 vols., 183.") — 1841 ... Eng. 

My. & Iv. ... ... Mylne and Keen’s Reports, Chancery, 3 vols., 1832 — 1835 ... Eng. 

N. A. 0. ... ... ... Native Appeal Cases ... S. Af. 

N. & S. ... ... ... Nichols and Stop’s Reports (Tasmania) ... ... ... ... Tasmania 

N. B. Dig. ... ... New Brunswick Digest (Stevens) ... ... Can. 

N. B. Eq. Rep. ... ... New Brunswick Equity Reports ... Can. 

N. B. R. New Brunswick Reports Can. 

N. B. K. (All.) ... ... New Brunswick Reports (Allen) ... ... (^an. 

N. B. R. (Ber.) ... ... New Brunswick Reports (Berton) ... ... ... ... Can. 

N. B. R. (Carl.) ... New Brunswick Reports (Carleton) ... ... ... ... Can. 

N. B. R. (Chip.) ... New Brunswick Reports ((^lipman) ... Can. 

N. B. R. (Han.) ... Now Brunswick Reports (Hannay) ... (’an. 

N. B. R. (Kerr) ... New Brunswick Reports (Kerr) ... ... ... ... ... Can. 

N. B. R. & B.) ... New Brunswick Reports (Pugslcy and Burbidgo) (’on. 

N. B. R. (P. & T.) ... New Brunswick Reports (Pugslcy and Trueman) (’aru 

N. B. R. (Pug.) ... New Brunswick Reports G’ugsley) ... ... ... ... (’an. 

N. B. 11. (Tru.) ... New Brunswick Reports (Trueman) ... ... ... ... Cun, 

N. I. (preceded by date) Northern Ireland Law Rcport8,1925 — (current) (c.< 7 ., [1 925J N. I.) Ir. 

N. L. R ... Natal Law Reports S. Af. 

N. P. D ... South African Law Reports, Natal Provincial Division ... S. At. 

N. S. R. ... ... ... Nova Scotia Reports ... ... ... ... ... ... Can. 

N. 8. R. (Coch.) ... Nova Scotia Reports (Cochran) ... ... (3an. 

N. 8. R. ({f. Ac O.) ... Nova Scotia Reports (Geldert and Oxley) ... ... ... Can. 

N. 8. K. (G. & R.) ... Nova Scotia Reports (Geldert and Russell) ... (’an. 

N. S. R. (James) ... Nova Scotia Reports (James) ... ... ... ... ... (’an. 

N. S. R. (Old.) ... ... Nova Scotia Reports (Oldrights) ... ... Can. 

N. S. R. (H. & C.) ... Nova Scotia Reports (Russell and Chesley) Can. 

N. S. R. (R. & G.) ... Nova Scotia Reports (Russell and Geldert) ... Can. 

N. 8. R. (Thom.) ... Nova Scotia Reports (Thomson) ... ... ... ... ... (’an. 

N. S. W. Adm. or Ad. ... New South Wales Reports, Admiralty ... Aus. 

N, S. W. B. ... ... New South Wales Reports, Bankruptcy ... ... ... Aus. 

N. S. W. Bkpty. Cas. ... New South Wales Bankruptcy Cases Aus. 

N. S. W. Eq New South Wales Reports, Equity ... ... Aus. 

N. S. W. Ind. Arbtn. Cas. New South Wales Industrial Arbitration Cases Aus. 

N. S. W. L. R New South Wales Law Reports ... Aus. 

N. S. W. Land App. Cts. New South Wales I^nd Appeal Courts ... ... ... ... Aus. 

N. S. W. S. C. R. (Eq.) New South Wales Supreme Court Reports (Equity) ... ' ... Aus. 

N. S. W. 8. 0. R. (L.) ... New South Wales Supreme Court Reports (I^aw) Aus. 

N. S. W. S. C. R. N. S. New South Wales Supremo Court Reports, New Series ... Aus. 

N. fiT. W. W. N. ... New l^uth Wales Weekly Notes Aus. 

N. W ... North-Western Provinces High Court Reports ... ... ... ind. 

N. W. T. B North’West Territories Reports Can. 

N. Z. Jur. New Zealand Jui^ N.Z. 

N. Z. Jur. Mining Law New Zealand Jurist Mining Law N.Z. 
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N. Z. Jut. N. S New Zealand Jurist, New Seriei N.Z. 

N. Z. L. B New Zealand Law Beports, 1883 — (current) N.Z. 

N. Z. L. B. 0* A. ... New Zealand Law Beports, Court of Appeal, 5 role., 1883 — 1887 N.Z. 

Nels Nelson's Beports, Chancery, 1 toL, 1626 — 1693 Eng. 

Nev. & M. £. B. ... Nevile and Manning's Beports, Khig'a Bench, 6 toIs., 1832 — 1836 Eng. 

Ner. & M. M. O. ... Nevile and Manning's Magistrates* Cases, 3 vols., 1832 — 1836 Eng. 

Nev. & P. K. B. ... Nevile and Perry's Beports, King's Bench, 8 vote., 1836 — 1838 Eng. 

Nev. & P. M. C. ... Nevile and Perry’s Magistrates* CMes, 1 vol., 1836 — 1837 ... Eng. 

New Mag. Cas. ... New Magistrates' Cases (BitUeston, Wise and Parnell), 5 vols., 

1844—1850 Eng. 

New Pract. Cas. ... New Practice Cases (Bittleston and others), 8 rols., 1844 — 1848 Eng. 

New Bep. New Beports, 6 vols., 1862 — 1866 Eng. 

New Sess. Cas New Sessions Magistrates* Cases (Canow, Hamerton, Allen, 

etc.), 4 vols., 1844—1851 Eng. 

Nfld. L. B. ... ... Newfoundland Beports Nfld. 

Nolan Nolan’s Magistrates' Oases, 1 vol., 1791—1793 Eng. 

Notes of Cases Notes of Cases in the Ecelesiastieal and Maritime Courts, 7 vols., 

1841—1860 Eng. 

Noy Noy’s Reports, King's Bench, fol., 1 vol., 1668 — 1649 ... Eng. 

O. B. AF. Ollivier Bell and Fitcgerald's Beporto N.Z. 

O. B. S. P Old Bailey Session Papers Eng. 

O. Bridg. Sir Orlando Bridgmans Beports, Common Pleas, 1 vol., 1660 — 

1666 Eng. 

O. F. S. Beports of the High Court of the Orange Free State, 1879 — 1883 8. Af. 

O. L. B. Ontario Law Beporte Can. 

O’M. A; n. O’Malley and Hardcastle’s Election Cases, 1869 — (current) ... Eng. 

O. P. D. South African Law Beports,Orange Free State Provincial Division S. Ai. 

O. R Ontario Reports Can. 

O. Bi Official Beports of the South African Republic, 1894 — 1899 ... 6. Af. 

O. B. C Beports of the High Court of the Oranji;e Biver Colony ... 8. Af. 

O. S Upper Canada Queen’s Bench, Old Series Can. 

O, W. N. Ontario Weekly Notes Can. 

O. W. R. Ontario Weekly Reporter Can. 

Old Nova Scotia Beports (Oldrights) ... Oan. 

Ont. Dig. Digest of Ontario Case Law, 4 vols., 1823 — 1900 Can. 

Owen Owen’s Beports, King’s Bench and Common Pleas, fol., 1 vol., 

1667—1614 Eng. 

P. (preceded by date) ... Law Beports, Probate, Divorce, and Admiralty Division, since 

1890 (s.p., 11891] P.) Eng. 

P. A B New Brunswick Beports (Pugsley and Burbidge) Can. 

P. A T New Brunswick Law Reports (PUgsley and Tmeman) Can. 

P. Cas Prize Cases Heard and ^cided in the Prize Court During the 

Great War, 3 vols., 1914 — 1922 Eng. A Col. 

P. D Law Reports, Probate, Divorce, and Admiralty Division, 15 

vols., 1876 — 1890 Eng. 

P. E. I Prince Edward Island Beports Can. 

P. B Ontario Practice Can. 

P. Wms. Peere Williams’ Beports, Chancery and King’s Bench, 3 void., 

1696—1736 Eng. 

Palm Palmer’s Beports, King’s Bench, fol., 1 vol., 1619 — 1629 ... Eng. 

Park Parker’s Beports, Exchequer, fol., 1 vol., 1743 — 1767 ; App. 

1678—1717 Eng. 

Pat. App. Paton’s Scotch Appeals, House of Lords, 6 vols., 1726 — 1822 Scot. 

Pater. App Paterson’s Scotch Appeals, House of Lords, 2 vols., 1851 — 1873 Scot. 

Peake ... Peake’s Beports, Nisi Prius, 1 vol,, 1790 — 1794 Eng. 

Peake, Add. Cas. ... Peake’s Additional Cases, Nisi Prius, 1 vol., 1796 — 1812 ... Eng. 

Peck PeckweU’s Election Cases, 2 vols., 1803 — 1800 Eng. 

Polham Pelham (S. A.) Beports Aus. 

Per. A Dav Perry and Davison^s Beports, Queen’s Bench, 4 vols., 1838 — 1 811 Eng. 

Per. A Kn Perry and Knapp’s Election Cases, 1 vol., 1833 Eng. 

Per. C. S. Perrault’s Couneeil Superieur Can. 

Per. P* Peirault’s Pr^vost^ de Quebec, 1726 — 1756 Can. 

Ph. Phillips’ Beports, Ohancexy, 2 vols., 1841 — 1849 Eng. 

Phil. El. Cas Philipps’ Election Cases, 1 vol., 1780 Eng. 

Phillim J. Phillimore’s Ecclesiastical Beports, 3 vols., 1809 — 1821 ... Eng. 

Phillim. Eccl. Jud. . . Sir R. Phillimore's Ecclesiastical Judgments, 1 vol., 1867 — 1875 Eng. 

Phip Phipson’s Digest of Natal Reports, 1868 — 1859 S. Af. 

Pig. A B. ... . . Pigott and IMwell’s Registration Cases, 1 vol., 1843 — 1845 ... Eng. 

Pitc. ... Piicaim’s Criminal Trials (Scotland), 3 vols., 1488 — 1624 ... Scot. 

Plowd Plowden’s Beports, fol., 2 vols., 1660 — 1580, and Plowden's 

Queries, Vol. 1 Eng. 

Poll Pollexfen’s Reports, King's Bench, fol., 1 vol., 1670 — 1682 ... Eng. 

Poph Popham's Beports, King’s Bench, fol,, 1 vol., 1691 — 1627 ... Eng. 

Pow. B. A D Power, Bodwell, and Dew’s Election Cases, 2 vote., 1848 — 1866 Eng. 
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Pratt Pratt’s Supplement to Bott’s Poor Laws, 1833 Enpr. 

Prec. Ch. Precedents in Chancery, foL, 1 vol., 1689 — 1722 Knp. 

Price ... ... ... Price’s Beports, Exchequer, 13 vols., 1814 — 1824 ... ... Eng. 

Price Price’s Mining Commissioners* Cas^ (^au. 

Pug. ... ... ... New Brunswick Reports (Pugsley) ... ... Can. 

Py. R Pykes’ Lower Cana^ Reports ... (/an. 

Q. B. ... Queen’s Bench Reports (Adolphus and Ellis, New Series), 

18 vols., 1841—1852 Eng. 

Q. B. (preceded by date) Law Reports, Queen’s Bench Division, 1891 — 1901 (e.g., fl891] 

1 Q. B.) Eng. 

Q. B. D. Law Rei)orts, Queen’s Bench Division, 26 vols., 1875 — 1890 ... Eng. 

Q. J. P Queensland Justice of Peace Reports Aiis. 

Q. L. J. ... ... ... Queensland Law Journal and Beports, 11 vols., 1879 — 1001 ... Aus. 

Q. L. R. ... ... ... Quebec Law Reports Can. 

Q. L. R. (Beor) ... Queensland Iaw Beports by Beor, 1876 — 1878 Aus. 

Q. P. R. ... ... ... Quebec Practice Reports ... ... Can. 

Q. R. (Vol.) E. B. or Q. B. Rapports Judiciaries de Quebec, Cour du Banc du Roi, 1892 — 

(current) ... ... ... ... ... Can. 

Q. R. (Vol.) S. C. ... Rapports Judiciaires de Quebec, Cour Supdrioure, 1802 — 

(current) ... ... ... . • Con. 

Q. S. C. R Queensland Supreme Court Reports, 5 vols., 1800 — 1881 ... Aus. 

Q. S. R. ... ... ... Queensland State Reports, 6 vols., 1902 — 1000... ... ... Aus. 

Q. W. N. ... ... Weekly Notes, Queensland ... Auh. 

R. The Reports, 16 vols., 1893 — 1895 Eng. 

R. ... ... ... Roscoe’s Reports of the Supreme Court of the Cape of Good 

Hope, 1861—1867, 1871—1872, 1877—1878 S. Af. 

R. (Ct. of Sess.)... ... Rettie, Court of Session Cases (Scotland), 4th scries, 25 vols., 

1873—1898 Scot. 

R. A. C. ... ... ... Ramsay, Appeal Cases ... ... ... ... ... ... Can. 

R. & C Nova Scotia Reports (Bussell A Chesley) Can. 

R. & G. ... ... ... Nova Scotia Reports (Russell and Geldert) ... ... ... Can. 

H. ... ... ... La Revue Critique de Legislation et de J uri&prudeiice de Canada ( )an . 

R. de .T. ... ... ... Revue de Jurisprudence ... ... ... ... ... ... Can. 

R. de L Revue de Legislation et de Jurisprudence, 3 vols., 1845 — ISIS (''an. 

R. E. D New South Wales, Reserved and Equity Decisions Aus. 

H. E. D. ... Ritchie’s Equity Decisions (Russell) Can. 

H. J. R. Q Quebec Revised Reports Can. 

R. L. N. S. ... ... Revue lj4gale, New Series, 1895— (current) ... Can. 

R. L. O. S Revue L^gaJe, Old Series, 21 vols., 1869 — 1892 (^an. 

H. P. C. ... Reports ox Patent Cases, 1884 — (current) ... ... ... Eng. 

R. R. ... Revised Reports ... ... ... ... Eng. 

Hast Bastell’s Entries Eng. 

Rayn Rayner’s Tithe Cases, 3 vols., 1576 — 1782 Eng. 

Real Prop. Cas. ... Beal Property Cases, 2 vols., 1843 — 1847 ... ... Eng 

Rep. Ch. Reports in Chancery, foL, 3 vols., 1615 — 1710 Eng. 

Rep. in C. of A.. . ... Rcpoits in C!ourls of Appeal ... ... ... ... N.Z. 

Res. & Eq. Jud. ... Now South Wales Reserved and Equity Judgments Aus. 

Reserv. Cas. ... ... R^eserved Cases ... ... ... ... ... ■. li*. 

Rick. & M Rickards and Michaei’s Lo^Stan^ Reports, 1 vol., 1885—1889 Eng. 

Rick. AS. Rickards and Saunders’ Locus Standi Reports, 1 vol., 1800 — 

1894 Eng. 

Ridg. L. AS Ridgeway, Lapp, and Schoales’ Beports (Ireland), 1 vol., 1703 — 

1706 Ir. 

Ridg. Pari. Rep. ... Ridgeway’s Parliamentary Reports (Ireland), 3 vols., 1784 — 

1796 Ir. 

Ridg. temp, H Ridgeway’s Beports temp. Hardwicke, 1 vol.. King’s Bench, 

1733—1736 ; Chancery, 1744—1746 Eng. 

Bitch. Eq. Rep. ... Ritchie’s Equity Reports ... ... Can. 

Bob. Eccl. ... ... Robertson’s Ecclesiastical Reports, 2 vols., 1844—1853 ... Eng. 

Rob. L. A W. ... ... Roberts, Leeming, and Wallur New County Court Cases, 1 vol., 

1849—1851 Eng. 

Robert. App Robertson’s Scotch Appeals, House of Lords, 1 vol., 1707—1727 Scot. 

Robin. App Robinson’s Scotch Appeals, House of Lords, 2 vols., 1840 — 1841 Scot. 

Roll. Abr. ... ... Rollo’s Abridgment of the Common Law, fol., 2 vols. ... ... Eng. 

Roll. Rep. Rolle’s Reports, King’s Bench, fol., 2 vols., 1614 — 1025 ... Eng. 

Rom. ... Romilly’s Notes of Cases, 1 part, 1767 — 1787 ... ... . . X5ng. 

Roscoe’s B. 0 Roscoe, Digest of Buildmg Cases ... ... ... ... Eng. 

Rose Rose’s Reports, Bankruptcy, 2 vols., 1810 — 1816 ... .. Eng. 

Boss, L. O. Ross's I.eading Cases in Commercial Law (England and Scot- 

land), 3 vols Eng. 

Bows Rowe’s Reports (England and Ireland), 1 vol., 1798 — 1823 ... Eng. 

BuL eSas. Campbell’s Ruliatg Cases, 25 vols. Eug. 

Buss. Bussell’s Reports, Chancery, 5 vols., 1824 — 1820 Eng. 

Buss. A IL Bussell and Maine’s Beports, Chancery, 2 vols., 1829 — 1833 ... Eng 
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Russ. A Ry Russell and Ryan’s Crown Cases Reserved, 1 voL, 1800 — 1823 Eng, 

Rub. E. R. Russell’s Election Reports Can. 

Ry. & Can. Cas. ... Railway and Canal Cases, 7 vols., 1835 — 1854 ... ... . Eng. 

Ry. & Can. Tr. Cas. ... Railway and Canal Traffic Cases, 1855 — (current) / Eng. 

Ry. & M. ... ... Ryan and Moody’s Reports, Nisi Prius, 1 vol., 1823 — 1826 ... Eng. 

Ryde & K. Rat. App. ... Rydc and Konstam’s Reports of Rating Appeals, 1 vol., 1804 — 

1904 Eng. 

Ryde, Rat. App. ... Ryde’s Rating Appeals, 8 vols., 1871 — 1893 Eng. 

S. ... ... ... Soarle’s Reports of tlie Supreme Court of tlie Cape of Good Hope S. Af. 

8. A. L. J. ... South African Law Jounml S. Af. 

S. A. L. R South Australian Law Reports Aus. 

S. A. L. K. ... South African Law Reports S. Af. 

5. A. R Reports of the High Cburt of the South African Republic, 1881 

—1892 S. Af. 

6. A. S. R South Australian State Reports, since 1921 (s.g., [1921] 

S. A. S. R.) Aus. 

S. C Reports of the Supreme Court of the Capo of Good Hope from 

1880 S. Af. 

S. C. (proc<*ded by date) Court of Session Cases (Scotland), since 1900 (e.gr., [1906] S. (^) Scot, 

fe. C. (Jl. L.) (preceded Court of Session Cases (Scotland) (House of Lords), since 1006 

by date) (c.f7.. [1906] S. 0. (H. L.)) Scot. 

S. ( (J .) (preceded by Court of Justiciary Cases {(Gotland), since 1906 (c.p., [1906] S. 0. 

dat4*) (J.)) Scot. 

S. C. R Canada, Supreme Court Reports ... Can. 

S. L. T Scots Law Timc.s, 1893 (current) Scot. 

S. Q. R. ... ... ... Queensland State Report ... ... ... ... ... Aus. 

S. R ... Reports of the High Court of Southern Rhodesia ... ... S. Af. 

S. R. C. .. ... ... Stuart’s Lower Canada Reports ... ... ... ... ... Can. 

S. R N. S. W. New South Wales, State Reports ... Aus. 

S. R. Q. ... Queensland Reports, Supreme Court ... ... ... ... Aus. 

S. V. A. R. Stuart’s Vice- Admiralty Reports ... ... .... ... ... Can. 

S. W. A. ... South-West Africa Law Reports ... ... ... S.-W Af. 

Saint .. Saint Digest of Registration Coses, 1848 — 1906, 1 vol. ... Eng. 

Salk. ... Salkelu’s Reports, King’s Bench, 3 vols., 1689 — 1712 Jflng. 

Saak. L. R. Saskatchewan Law Reports Can. 

Sau. tSi Sc. Sausoo and Scully’s Reports, Bolls Court (Ireland), 1 vol., 1837 

-1840 Ir. 

Saond Saunders’s Reports, King’s Bench, 2 vols., 1660 — 1672 ... Efig. 

Sound. & A Saunders and Austin’s Locus Stiindi Reports, 2 vols., 1895 — 1904 Eng. 

Saund. & B Saunders and Bidder’s Locus Standi Reports, 1905 — (current) Eng. 

Saund. & C. ... . . Saunders and Cole’s Reports, Bail Court, 2 vols., 1846 — 1848 ... Eng. 

Saund. Ac JVI. ... ... Saunders and Macrae’s County Courts and Insolvency Cases 

(County Courts Coses andAppcals, Vols. II. and 111.}, 2 vols., 

1852—1858 Eng. 

Sav Savile’s Reports, Common Fleas, fol., 1 vol., 1580 — 1591 ... Eng. 

Say Sayer’s Reports, King’s Bench, fol., 1 vol., 1751 — 1756 ... Eng. 

Sc. Jur. ... ... ... Scott ibh Jurist, 46 vols., 1829 — 1873 Scot. 

Sc. 1.1. R. . ... Scottish Law Reporter, 61 vols., 1865 — 1924 ... ... .. Scot. 

Sc. R. K. Scots Revised Reports Scot. 

Sch. Ac Ijef Schoales and Lefroy’s Reports, Chancery (Ireland), 2 vols., 

1802—1806 Ir 

Scott Scott’s Reports, Common Pleas, 8 vols., 1834 — 1840 Eng. 

Scott, N. 11 Scott’s Now Reports, Common Pleas, 8 vols., 1840 — 1845 ... Eng. 

Sea. & Sm. Seai’le and Smith’s Reports, Probate and Divorce, 1 vol., 1859 — 

1860 Eng. 

Sel. Cas. Ch Select Cases in Chancery, fol., 1 vol., 1685 — 1698 (Pt. HI. of 

Cas. in Ch.) Eng. 

Sclwyn’s N. P Sclwyn’s Abridgement of the Law of Nisi Prius Eng. 

SoRS. Cas. K. B. ... Sessions St'ttlcment Cases, King’s Bench, 2 vols., 1710 — 1747 Eng. 

Sett. Ac Rem Cases adjudged in K. B. concerning Settlements & Removals, 

1 vol., 1685—1727 Eng. 

Sh. (Ct. of Scss.) ... Shaw, Cburt of Session Cases (Scotland), Ist series, 16 vols., 

1821—1838 Scot 

Sh. & Mad Shaw and Maclean’s Scotch Appeals, House of Lords, 3 vols., 

1835—1838 Scot 

Sh. Dig P. Shaw’s Digest of Decisions (Scotland), ed. by Bell and 

Lamond, 3 vols., 1726 — 1888 Scot 

Sh. Just. ... ... P. Shaw’s Justiciary Decisions (Scotland), 1 vol., 1819 — 1831 Scot 

Sh. Sc. App. ... ... P. Shaw’s Scotch Appeals, House of Lords, 2 vols., 1821 — 1824 Scot. 

Sh. Teind Ct. ... .... P. Shaw’s Toind Court Decisions (Scotland), 1 vol., 1821 — 1831 Soot 

Shep. Touch. ... ... Sheppard’s Touchstone of Common Assurances Eng. 

Show Shower’s Reports, King’s Bench, 2 vols., 1678 — 1695 Eng. 

Show. Pari. Cas. ... Shower’s Cases in Parliament, fol., I vol., 1694 — 1699 Eng, 

Sid Siderfin’s Reports, King’s Bench, (jommon Pleas and Exchequer, 

tol., 2 vols.. 1657—1670 Eng. 
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Sim Simons’ Reports, Ohancerf, 17 yoIs., 1826 — 1852 Enp;. 

Sim. & St. ... ... Simons and Stuart’s Reports, Chancery, 2 vols., 1822 — 1820... En^. 

Sim. N. S. ... ... Simons* Reports, Chancery, New Series, 2 vols., 1850 — 1852 ... En»jf. 

Skin. ... ... ... Skinner’s Rgjorts, King’s Bench, fol., 1 voL, 1081 — 1097 ... Eng. 

Sm. & Bat Smith and Batty’s Reports, King’s Bench (Ireland), 1 vul., 

1824—1826 Ir. 

Sm. A; G. Smale and GifTard’s Reports, Chancery, 3 vols., 1852 — 1857 ... Eng. 

Smith, K. B. ... ... J. P. Smith’s Reports, King’s Bench, 3 vols., 1803 — 1806 ... Eng. 

Smith, L. C Smith’s Leading Cases, 2 vols Eng. 

Smith, Beg. Cas. ... C. L. Smith’s Registration Cases, 1803 — (cun*ent) Eng. 

Smythe Smythe’s Reports, Common Pleas (Ireland), 1 vol., 1839 — 1840 Ir. 

Sol. Jo. ... ... ... Solicitors’ Journal, 1856 — (current) ... ... ... ... Eng. 

Spence ... ... ... Spence’s Equitable Jurisdiction of the Court of Chancery ... Eng. 

Spinks ... ... ... Spinks’ Prize Court Cases, 2 parts, 1854 — 1850 ... ... Eng. 

St. R. Qd. (preceded by 

date) ... ... ... Queensland State Reports, since 1902 (e.^., [1902] St. R. Qd.) Aus. 

Stair Rep. Stair’s Decisions, Court of Session (Scotland), fol., 2 vols., 

1661—1681 Scot. 

Stark. ... ... ... Starkic’s Repoits, Nisi Prius, 3 vols., 1814 — 1823 ... ... Eng. 

State Tr State Trials, 34 vols., 1163—1820 Eng. 

State Tr. N. S. ... State Trials, New Series, 8 vols., 1820 — 1858 ... ... ... Eng. 

Stewart Stewart’s Nova Scotia Admiralty Reporl a, 1803— 1813 ... Can. 

Stockton... ... ... Stockton’s Vice-Admiralty Report and Digest ... ... ... (’an. 

Story Story’s Commentaries on Equity Jurisprudcnco Eng. 

Stra. ... ... ... Strange’s Reports, 2 vols., 1716 — 1747 ... ... Eng. 

Stu. M. & P Stuart, Milne, and Poddie’s Reports (Scotland), 2 vols., 1851— 

1853 Scot. 

Stuart ... ... ... Sessions Cases (Stuart) ... ... ... ... ... ... Scot. 

Stuart, Adm. ... ... Stuart’s Vice-Admiralty (Lower Canada) Cases, 1836 — 1856 ... Can. 

Stuart, Adm. N. S. ... Stuart’s Vice- Admiralty (Lower Canada) Crises, 2nd series, 1859 

—1874 Can. 

Stuart, K. B. ... ... Stuart’s Reports of Cases in King’s Bench, etc. (Lower Canada), 

1810—1835 Can. 

Sty. Style’s Reports, King’s Bench, fol., 1 vol., 1646 — 1055 ... Eng. 

Sw. Swabey’s Report, Admiralty, 1 vol., 1855 — 1859 Eng. 

8w. A Tr. Swaboy and Tristram’s Reports, Probate and Divorce, 4 vols., 

1858—1865 Eng. 

Swan Swnnston’s Reports, Cliancery, 3 vols., 1818 — 1821 Eng. 

Swin. ... ... ... Swin ton’s Justiciary Reports (Scotland), 2 vols., 183.5 — 1811... Scot. 

Syme Syme’s Justiciary Reports (Scotland), 1 vol., 1826 — 1829 ... Scot. 

T. & M Temple and Mew’s Criminal Appeal Cases, 1 vol., 1848— 1851 Eng. 

T. H. ... ... ... Reports of the Witwatersrand liigh Comi; (Traufavaal Colony), 

1902—1909 S. Af. 

T. Jo. ... ... ... Sir T. Jones’s Reports, King’s Bench and Common Pleas, fol., 

1 vol., 1667— 1685 Eng. 

T, L. ... ... ... Reports of the Witwatersrand High Court (Transvaal Colony), 

1910 — (curi-eiit) ... ... ... ... ... ... ... S. Af. 

T. 1 j . R. ... ... ... The Times Law Reports, 1884 — (current) ... ... ... Eng. 

T. 1*. ... ... ... Koportsof the Supremo Court of the Transvaal, 1910 (current) S, At. 

T. P. D. ... ... ... South African Law Reports, Tiansvaal Provincial Division ... H. Af. 

T. Raym. Sir T. Raymond’s Reports, King’s Bench, fol., 1 vol., 1660 — 

1683 ... ... ... ... ... ... ... Eng. 

T. S. ... ... ... Reports of the Supremo Court of the Transvaal, 1902— 1909... S. Af. 

Taml. ... ... ... Tamlyn’s Reports, Rolls Court, 1 vol., 1829 — 1830 ... ... Eng. 

Tas. L. R. ... ... Tasmanian Law Reports . . ... ... Aus. 

Taunt Taunton’s Reports, Common Pleas, 8 vols., 1807— 1819 ... Eng. 

Tax Cas. ... ... Tax Cases, 1875 — (current) Eng. 

Tay. ... ... .. Taylor’s King’s Bench Reports Can. 

Temp. Wood ... ... Manitoba Reports femp. Wood ... ... ... ... ... (’an. 

Term Rep. . ... Term Reports (Durnford and East), fol., 8 vols., 1785 — 1800... Eng. 

Terr. L. R. ... ... Territories Law Reports ... ... ... ... ... ... (’an. 

Thom. ... ... ... Nova Scotia Reports (Thomson) ... ... ... Can. 

Toth. ... ... ... Tothill’s Transactions in Chancery, 1 vol., 1559 — 1646 ... Eng. 

Town Si. Tr. ... ... Townsend, Modem State Trials ... Eng. 

Trem. P. C. ... ... Tremaine Pleas of the Crown, 1 vol., 1667 ... ... ... Eng. 

Trist Tristram’s Consistory Judgments, 1 vol., 1872 — 1890 Eng. 

Tru. ... ... ... New Brunswick Reports (Trueman) ... ... ... ... (’an. 

Tudor, L. C. Merc. Law. Tudor’s Leading Cases on Mercantile and Maritime Ltiw ... Eng. 

Tudor, L. C. Real Prop. Tudor’s Leading Coses on Real Pmpeity ... ... Eng. 

Turn. A R. ... ... Tumor and Russell’s Reports, Chancery, 1 vol., 1822 1825 ... • Eng. 

Tyr. ... ... ... Tyrwhitt’s Reports, Exchequer, 5 vols., 1830 — 1835 ... ... Eru. 

Tyr. A Gr. Tyrwhiit and Granger’s Reports, Exchequer, 1 vol., 1835 —1836 Ent,. 

TJ. C. Jut. ... ... Upper Canada Jurist ... ... ... ... ... ... Can. 

U. C. L. J. N. S. ... Canada Law Journal, New Series, 1863 — (curi’eiit) ... ... Can. 
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XT. 0. L. J. O. S. ... Canada Law Journal, Old Series, 10 vols., 1855 — 1864 ... Gan. 

C. R. ... Upper Canada Reports, Queen’s Bench Can. 

Xldal Fiji Law Reports (Udal) SHii. 

V. L. R. Victorian Law Reports Aus. 

V. R. ... ... ... Victorian Reports ... ... ... ... ... ... ... Aus. 

V. R. (Adm.) Victorian Reports (Admiralty) Aus. 

V. R. (Kq.) Victorian Reports (Equity) Aus. 

V. R. (Law) Victorian Reports (Law) ... ... ... Aus. 

Vaugh. ... ... ... Vaughan’s Reports, Common Pleas, fol., 1 vol., 1666 — 1673 ... Eng. 

Vent Ventris’ Reports (Vol. I., King’s Bench ; Vol, II., Common 

Pleas), fol., 2 vols., 1668—1801 Eng. 

Vern Vernon’s Reports, Chancery, 2 vols., 1680 — 1719 ... ... Eng. 

Vem. &> Scr. ... ... Vernon and Scriven’s Reports, King’s Bench (Ireland), 1 vol., 

1786—1788 Ir. 

Ves Vesey Jun.’s Reports, Clianceiw, 19 vols., 1789 — 1817 Eng. 

Ves. & B. ... ... Vesey and Beames’s Reports, Chancery, S vols., 1812 — 1814... Eng. 

Ves. Sen. Vesey Sen.’s Reports, 2 vols., 1747 — 1756 Eng. 

Vin. Abr. Viner’s Abridgment of Law and Equity, fol., 22 vols Eng. 

Vin, Supp. ... ... Supplement to Viner’s Abridgment of Law and Equity, 6 vols. Eng. 


W. Watermeyer’s Reports of the Supreme Court of the Capo of 

Good Hope, 1857 S. Af. 
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A.-Q. - • 




for Attorney-General, 

Act. 




Actiengesellschaft. 

Add. . 




,, Additional. 

Admlty. 




Admiralty. 

Affd. 




., Ailirmed. 

Affg. . 




.. Atlirming. 

Akt, 




Aktiengesellschaft ; Aktiebolaget ; Aktieselskabat. 

Alia. . 




Alberta. 

Anon, , 




Anonymous. 

Apld. 




.. Applied. 

Appct. . 




.. \pplicant. 

Appln. . 




. Aj^plication. 

Appln. . 




Application to Register a Trade Mark. 

Applt. . 




., Appellant. 

Apprvd. 




Approved. 

Arbn. 




,, Arbitration. 

Archbp. 




,, Archbishop 

Art. . • 




Article. 

Ass. Tax Case 




Assessed Tax Case. 

Assce. . 




„ Assurance. 

Assocn. • 




,, Association. 

B. C. . 




,, Borough Council. 

B. C. . 




„ British Columbia. 

Bkpcy. . 




, Bankruptcy. 

Hkpt. 




., Bankrupt. 

Bldg. Soc. 




Building Society. 

Bp. 




„ Bishop. 

C. A. . 




„ Court of Appeal. 

C. & S. L. Ry. Co. 




„ City & South Ix>ndon Railway Co. 

C. 0. A. • 




„ Court of Criminal Appeal. 

C. C. R. 




„ County Court Rules. 

C. C. U. 




„ Court of Crown Cases Reserved. 

C. L. P. Act. . 




Common Law Procedure Act. 

C. L. Ry. Co. 




., Central I»ndon Railway tk>. 

C. O. R. 




„ Crown Office Rules. 

C. S. U. C. . 




C'on^lidated Statu t€?8 of Upper Canada. 

Ca. aa. . 




,, Capias ad aatisfad endum. 

Cale. Ry. Co. 




„ t'aledonian Railway Co. 

Ch. 




„ Chancery 

Ch. Div. 




„ Chancery Division. 

Co. 




„ Company, 

Co-op. Assocn. 




„ Co-operative Supply Association 

Comrs. . 




„ Commissioners. 

Consd. . 




Considered. 

Oorpn. . 




„ Corporation. 

Ct. 




„ Court. 

Ct. of Ch. 




„ Court of Chancery. 

Ct. of £iC}. • 




Court of Equity. 

Ct. of R. • 




„ Court of Review. 

DC.. 




„ Divisional Court. 

Dbtd. . 




„ Doubted 
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Doft)* • • • 



for Defendant. 

• • • 



„ Distinguished. 

Div. Ot. 



„ Divisional Court. 

Bed. Oomrs. . 



„ Ecclesiastical Commissioners. 

Bed. Ofc. . . 



.. Ecclesiastical Court. 

Ex. Ch. 



.. Exchequer Chamber. 

Ex p. • 



„ Ex parte. 

Exch. • 



.. Exchequer. 

Exor. 



,, Executor. 

Exorship. 



„ Executorship. 

Expld. . 



„ Explained. 

Extd. 



Extended. 

Extrix. . 



,, Executrix. 

Fi. fa, • • 



„ Fieri faciae. 

Folld. . 



„ Followed. 

rj. & S. W. Ry. Co. 



„ Glasgow & South Western Railway Co. 

G. r. Ry. Co. 



Great Central Railway Co. 

G. E. Ry. Co. 



,, Great Eastern Railway Co. 

G. N. of Scotland Ry. Co. 


„ Great North of Scotland Railway Co. 

G. N. Pice. & Brompton Ry. 

Co 

„ Great Northern, Piccadilly Ac Brompton Railway Co. 

O. N. Ry. Co. 



,, Great Northern Railway Co. 

O. S. & W. Ry. Co. of Ireland . 

„ Great Southern Ac Western Railway Co. of Ireland. 

G. W. Ry. Co. 



.. Great Western Railway Co. 

(«ovt. . • • 



„ Government. 

Grdns. . 



Quardians or Guardians of the Poor. 

IT. C. of A. . 



„ High Court of Australia. 

H. L. . 



„ House of Eords. 

I. R. Comrs. . • 



„ Inland Revenue Commissioners. 

Insce. 



„ Insurance. 

JJ. . . . 



„ Justices. 

Jud. Act 



„ Judicature Act. 

K. B. Div. . 

. 

• 

„ King^s Bench Di vision. 

li. & B. Ry. Co. . 



London At Brighton Railway Co. 

E. Ac N. B. Ry. Co. 



London Ac North Eastern Railway Co, 

E. & N. W. Ry. Co. 



Ix>ndon Ac North W’estem Railway Co. 

E. & 8. W. Ry. Co. 



London Ac South Western Railway Co. 

E. & Y. Ry. Co. 



Lancashire ^ Yorkshire Railway Co. 

L. B. . 



Local Board. 

L. B. & S. O. Ry. Co. 



Tx^ndon, Brighton Ac South Coast Railway Co. 

E. C. . . . 



Lord Chancellor. 

L. C. & D. Ry. Co. 



London, Chatham Ac Dover Railway Co. 

L. O. C. 



London County Council. 

E. Elec. Ry. Co. 



London Electric Railway Co. 

E. G. Board • 



Local Government Board. 

L..T. • • • 



Lord Justice. 

L.JJ. . 



Lords Justices. 

L. M. & S. Ry. Co. 



London, Midland Ac Scottish Railway Co. 

L. T. Ac S. Ry. Co. • 



London, Tilbury Ac Southend Railway Co. 

M. 8. Act 



Merchant Shipping Act. 

M. S. Ac L. Ry. Co. 



Manchester, ShelBeld Ac Lincolnshire Railway Cob 

Mags. . • • 



Magistrates. 

Man. 



Manitoba. 

Mentd. . . • 



Mentioned. 

Met. Dlst. Ry. Co. . 



Metropolitan District Railway Co. 

Met. Ry. Co. . 



Metropolitan Railway Co. 

Mid. G. W. Ry. Co. 



Midland Great Western Railway Co. 

Mid. Ry. Co. • 



Midland Railway Co. 

Mtge. • • 

• 

• 

„ Mortgage. 

Mtgee. • • • 

• 

• 

„ Mortgagee. 

Mtgor. • • • 

• 

• 

„ Mortgagor. 

N. B. . 

• 


„ New Brunswick. 

N. B. Ry. Co. • 

• 


., North British Railway Co. 

N, E. Ry. Co. 

• 


„ North ISastern Railway Co, 

N. F. . 

• 

• 

,, Not Followed. 

N. P. . 

• 

• 

,, Nisi Prius. 
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N. S. . 





for Nova Scotia. 

N. W- P. 
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North-West Provinces. 

N. W. T. 





99 

North-West Territories. 

Ont. • 





99 

Ontario. 

Ord. 





99 

Order. 

Overd. • 





»» 

Overruled. 

P. O. . 





99 

Privy Council. 

P. B. I. . 






Prince Bdward Island. 

Petn. 






Petition or Blection Petition. 

Pltf. 






Plaintiff. 

Q. B. Div. 






Queen’s Bench Division. 







Qucere. 

Que. 





»» 

Quebec. 

R. C. . 






Rural Council. 

B. D. O. 






liural District Council 

R. S, A. 






Rural Sanitary Authority. 

R. S. C. 






Revised Statutes of Canada. 

R. S. O. 






Rules of the Supreme Court, 1883. 

Refd. . 






Referred. 

Regn. of Trade Mk. 




Registration of Trade Mark. 

Regr. of Trade 

Mks. 




Registrar of Trade Marks. 

Resp. 





*3 

Respondent. 

Restg. . 






Restoring. 

Rovsd. . 






Reversed. 

Revsg. • 





„ 

Reversing. 

Ry, Co. 






Rail. Co- or Railway Co. 

S. O. 

. 



. 


Same Case. 

S. G. (name of colony ioilowing) 

»» 

Supremo Oouri of a Colony. 

S. B. 

, 





Settled Bslates. 

S. B. & C. Ry. 

Co. . 




South Bastem & Chatham Railway Go, 

S. B. Ry. Co. 





If 

South Eastern Railway Co. 

S. P. 






Same Point. 

S.S. 






Steamship. 

Saak. 





,, 

Saskatx* howan. 

Soiled. • 






Schedule. 

iS’ci. /a. • 






Scire fanaa. 

Sect. 






Section. 

Set. Land Act 





Settled Land Act, 

Settlmt. 






Settlement. 

Soc. 






Society 

Hoc. Anon. 






Soci<5t6 Anonyme, etc. 

Solr. 






Solicitor, 

Trade Mk. 






Trade Mark. 

Tram. Co. 






Tramways Company. 

U. C. . 






Urban Council. 

U. D. O. 






Urban I>i.-strict fkiuncil. 

U. S. A. 






United States ol America 

Union Assmt 

. Com. 




T'riion Assessment Committee. 

Urban S. A. 

• 

• 




Urban Samtary Authority. 

V.-O. . 

• 

. 



• > 

V ice-Chancellor. 

Workmen*8 Comp. Act 



ft 

Workmen’s Compensation Act. 

Y. T. . 

• 

• 




Yukon Territory. 




MEANING OF TERMS 

USED IN CLASSIFYING ANNOTATING CASES. 


The different expressions used to describe the effect of the annotatini^ cases have the 
followinfj meanings, and the classification of the annotating cases has been done strictly 
m accordance with these meanings. The annotating cases, except such as are classified 
as “ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups tliey are listed chronologically, except such as are classified as 
” Referred to,” which come at the end of the group and are arranged inter ae in chrono- 
logical order. Cases which annotate the annotated case generally ai’o grouped together 
after cases which annotate speqjlic points, similarly arranged, and are followed by cases 
classified as ** Mentioned ” arranged chronolo^cally inter ae. The terms used in classi- 
fying the annotating cases are as follows : — 

“ Applied ” (Apld.). — ^This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set ol facts and circum- 
stances in the annotating case. 

“ Approved ” (Apprvd.). — This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter U 
in a higher court than the former. 

“ Considered ” (Consd.). — This expression is used where the remarks in the annotatu'g 
case arc devoid of adverse criticism and merely denote the giving of more or loss 
careful consideration to the annotated case. 

“ Distinouished ” (Distd.). — This expression is used where the earlier case is not ncces 
sarily doubted, but where some esscniinl difference (either on the facts or in law) 
between it and the annotated case is pointed out. 

“ Doubted ” (Dbtd.). — This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
adduces reasons which seem to show that it is not accurate. 

“ Exi'Lained ” (Expld.). — This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, ouo not obvious 
on the face of the report. 

“ Extended ” (Extd.). — Compare ** Applied,” aupra. 

“ Followed ” (Folld.). — ^This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two coses. 

“ Not Followed ” (N.F.). — Compare ” Followed,” aupra, to which it is the adverse. 

“ Overruled ” (Overd.). — This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher comt and the rule 
in the latter case is held to be wrong. 

** Referred ” (Refd.). — This expression is used only where the annotating case de*als with 
the point of the Digest paragraph and is wilhout comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

** Mentioned ” fMentd.). — ^This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Part I. — Definitions. 
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29. 


30. 


31. 


35a. 


36. 


38. 


Before this case add : — 

See, nowy Supreme I’ourt <»f Judicature (Con- 
.Mjlidaiion) Act, 1U25 (c. 49), s. 225. 

Add. Citation : — on appeal, sub nom. Royal 
Agiiicultubal Uall Co. v. Islington Assess- 
ment Committee, flOlS] A. C. 525, II. L. 
Add. Annotation : — Refd. I)<‘rinorlev v. Prest- 
wick V. I). C., [1030J 1 K. B. 331.* 

Add. Annotation : — Consd. U, r. L. C. C., 
Ex p. Swan & Ed^ar (1927), Ltd. (1929), 
141 L. T. 690. 

Add. Annotation : — Apprvd. Graigola Mertliyr 
Co. V. Swansea Corpii., (1929] A. C. 314. 

Add. Annoiaiions : — Apprvd. Cr.aigola Merthyr 
<V). V. Swan.sea Corpu., (1020J A. C. 34 1. 
Rofd. FiiPnwortli v. Manchester Corpn., (1929] 
1 K. B. 533. Mentd. Tlio VVilhelmina, (1923] 
P. 112; Bhagchaud Dagdusa Uujrathi v. 
Secretary of State for India in Council (1927), 
43 T. L. R. 017. 

Add. AnywialionH : — Consd. Ware & De Pre- 
ville V. Motor Trade Asaoen., [1921J 3 K. B. 
40. Apprvd. Graigola Merthyr Co. v. Swans<*a 
Corpn., L1020] A. C. 344. Mentd. Bhagcliand 
Dagdusa Oujrathi v. Secretary of State for 
India in CouncU (1027), 43 T. L. H. 017. 
Criminal prosecution — Administration of 
Justice Act, 1920 (c. 81), s. 15.) By above 
sect., “where, for the purpose of disposing of 
any a<*tion or other inattiT which i.s iieing 
tried by a judge with a Jury in any ct. in 
[England or VV^aJes, it is necessary to ascertain 
the law of any other country w’hich is applic- 
nbh‘ to tlie facts of the case, any (|uestion as 
to the effei’t of the evidence* given wdtii 
respect to that law shall, in.stead of being 
submitted to the jury, be <h*cided by the 
judge alone”: - Held: the words ‘‘any 
action or other inatbT ” include a criminal 
prosecution. — K. v. IIammeii, |1923J 2 K. B. 
7«t5 ; 92 L. J. K. B. 1015 ; 129 L. T. 179 ; 
87 J. 1*. 194 ; 39 T. Ij. li. 070 ; 08 Sol. J< 
120; 17 Cr. Ajip. Rep. J 12 ; 27 Cox, (’. C. 
4.58, i\ C. A. 

Add. Annotation: — As to (1) Apld. Re 
Debtor, [1929] 2 Ch. 146. 

Add. Annotations : — Mentd. Banbury v. Bank 
of Montreal, [1918] A. C. 620; Neville v. 
London Express Newspaper (1918), 88 L. J. 
K. B. 282. 


64. 

64a. 

71. 

74. 

82. 

87. 

89. 

90. 

90a. 


41. Add. Ayinoiation : — Mentd. Civil Service Co- 
op. Soc. V. McGrigor’s Trustee, [1923] 2 Ch. 
347. 

42. Add. Annotation : — Dbtd. Re Thomson’s 1 
Mortgage Trusts, Thomson v. Bruty, [1920] 

1 Ch. 508. 

45. Annotation : — ^Mentd. McCreagh v. Cox & 
Ford (1923), 02 L. J. K. B. 855. 

48a. Summons — Real Property Limitation Act, 
1833 (c. 27).] — ^A summons by a second , 
mtgee. against the first mtgee, & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to , 
repayment of the principal moneys owing on ! 

J.3. 1 


the second mtgo. & all arreai*8 of interest 
costs, & to obtain payment accordingly, is in 
substAnco an action by a beneficiary for exe- 
cution of the trusts of the surplus proceeds 
is not on “ action or suit ” for the recovery of 
“ interest in respect of money charged ujion 
or payable out of land ” w^ithiii sect. 42 
of the above Act. — He ’riiOMSON’n Moutuage 
Twusts, 'riiOMsoN V. Bkitty, [1920} I Ch. 
508 ; 89 L. J. Oh. 213 ; 123 L. T. 138 ; 6 4 
Sol. Jo. 375. 

Add. Annotation: — Refd. Thomson’s Mort- 
gage Trusts, Thomson v. Bruty, [10201 I Cfi. 
508. 

Summons -Real' Property Llndtatlon Act, 
1833 (c. 27).] — 'rnoMsoN’H Moiitgage 
T iiirsr.s, Tiiomsov r. .Bruty, No. •48a, ante. 
Add. Annot(tii<m : -Consd. He K«‘>stono 
Ivnitting Mills Traile Mk., |1920J 1 Cli. 02. 
Add. Annotation : -Consd. He Keystone 
Knitting Mills Trade Mk., 11020] I Ch. 02. 
Add. Ayinolalions : -Consd. Ite Jauni'ey, 
Bird Arnold, 11026] Ob. J71. Refd. 
Denuerley v. Preslwich U. 1). i'. [103(M 1 
K. B. 331 ; Weld r. B(‘trc, [1929] I Ch. 33. 
Mentd. Hi' Jordison, Haiiie r. .lurdison, [1022] 
1 Ch. 410. 

Annotations : — Consd. Uobin.son v. K., [1921] 
3 K. B. 183. Refd. Chester v. B.ileson, 1 1 920 ] 
1 K. B. 820 ; it. v. Hammer, [1023] 2 K. Ji. 
786. Mentd. It. v. Cannon Row Bolice 
Htatiori, Inspector, Ex p. Brady (1021), 01 
Ia. j. K. B. 08. 

Annolnlions : — Refd. First National Iti'insiir- 
ance V. Greeuliold, [ 1 02 1 ] 2 K. B. 260. Mentd. 
The Saxicava (1924), 40 T. L. It. 281. 
b’or “ under the abov(j sis’t.” read “ under 
Married Women’s Propei-ty Act, 1893 (e. 63), 
s. 2.” 

Add. Annotation -Apld. He Emery, Emery v. 
Emery, [1923] V. 184. 

,] — ’Phe Food (Controller reipiisi- 

tioned certain cattle feeding stuffs under 
Defence of the Itealm Regulations, but 
whi'ther under reg. 2 B. or reg. 2 F. was 
doubtful. By reg. 2 B. the price t<^ be paid 
for goods taken thereunder was to be dciter- 
mined by the tribunal by which claims for 
comx>ensation under Defence of the Realm 
Jtoguiations were determined, but was not 
to exceed a certain maximum x>rice fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion for griods taken thereunder w;w to bo 
paid as determined by an arbitrator, taking 
into account the cost of iiroduetioii of the 
goi>ds & a reasonable profit. ’Phe maximum 
price fixed by the Ord. in Council has been 
paid. The Defence of tlie Realm IjOs.ses 
(’ominission having refused to entertain a 
claim for coinpensiitif>n, the owners of the 
gcKxls presented a petition of right , claiming 
th.at the Food (Controller had acte<i under 
rug. 2 F., <516 that they were entitled to com- 
pensation fixed by at-bn. tlior eumler. 7\f Cjc 
trial the judge held that the Contjolfi i bid 

1 
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acted under reg/2 B., & dismissed the petition. 
On July 22, 1020, suppliants gave notice of 
appeal. On Aug. 10, 1020, Indemnity Act, 
1020 (c. 48), was passed: — Held: (1) the 
appeal was not a “ proceeding instituted 
within sect. 1 of the Act ; (2) those words 
do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay.— Robinson (J.) Co. ». R., [1021] 

3 K. B. 183 ; 00 L. J. K. B. 1177 ; 126 L. T. 
075 ; 37 T. L. R. 008, 0. A. 

Annfaations : — Aa to (1) Befd. Bowlins «. Camp (1922), 128 
L. T. 312. O’enaraSp, Mentd. Fort Franooe Pulp & Power 
Co. V. Manitoba Free Proas Co., [1923] A. O. 695 ; Swift 
V. Board of Trade (1924), 03 L. J. K. B. 529 ; Oommeroial 
& Katatos Co. of Egypt v. Board of Trado, [1925] 1 K. B. 
271: Franco Fenwick v. B.. [1927] 1 K. B. 458, li. v. 
Minister of Iloaltb, ICx p. Yaffo, [1930] 2 K. B. 98. 

90b. .] — A person who has lodged a 

caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, so much the actor in the proceedings 
ns to bo liable to give security for costs. — 


Re Exeby, Emery v. Emery, [1023] F. 184 ; 
92 I.. J. P. 188 ; 89 T. L. R. 713 ; eub nom. 
In ike Qoada of Emery, Emery v. Embry, 130 
L. T. 127. 

104. Add, Annotation : — ^Refd. Goldrei, Foucard 
V. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K, B. 180. 

106. Add, Annotaiione : — ^Refd. Goldrei, Foucard 
V, Sinclair dc Russian Chamber of Commerce 
in London, [1918] 1 K, B. 180 ; Cheshire 
County Council v, Hopley (1923), 180 L. T. 
123; taie Koursk, [1924] P. 140; Venn v, 
Tedesco, [1926] 2 K, B. 227. 

107. Add. Annotaiione : — ^Apld. (Cheshire County 
Council V. Hopley (1923), 130 L. T. 123. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, [1924] P. 140 ; Venn 
V. Tedesco, [1026] 2 K. B. 227. Mentd. Re 
Pain, Gustavson v. Haviland, [1910] 1 Ch. 38. 


PART I. SECT. 1. SUB-SECT. 6. 

•a. Action — Claim for dftmaora tf- in- 
junction — Transfer of T^and Art, 1803 
(No. 14), fl. 117.J — Tlio term " acliou at 
law ** In iho ahovo Hcct. onibramos au 
actlou of thu nature of a Hult iti equity, 
e.g. a claim for an Injunction & daiu- 
agou in recipoct of troapaaii to Sc Inter* 
forouco with a rigltt of way. — bTiUtLirz 
Broturjih V. Buitnalt. (1012), 15 
W. A. li. Jl. 12.— AUS. 

■b. Divorce pttUion — Insolvency 

Act, 1015 (No. 2071), a. 174.]— The 
word “ aotlon *’ in the above sect. d <»08 
not Include a proocoding by petition 
in divorce. — ite Uahvev, [1920] 
V. L. U. 142.— AUS. 

■ 0 . 7V tition of right. ]— A petition 

of right is not an •* aoiiuu.’* Tho doflul- 
tlons of “ actions ’’ in Judlcatnre Act 
Sc rules .are merely a oonventlonal 
method of interpreting tho statute 4c 
i*ulo8, a<lo])ted fur the sake of lirovitv 
8 c Bimpliolty, 8c uot for tho purnoHO of 
changing the true nature of thliiga. — 
MlLbAlx IJ. U., 110211 49 O. L. 11. 93; 
19 O. W. N. 458 ; 68 B. L. K, 585.— 
CAN. 

■d. Proceed mg in action— Application 
for nluf ayainat distramt— II or Iteluf 
Act.] — Tho above Aot empowers a 
Judge of tho Miprumo Ct. to disponso 
with the roHtrictfons therein oontaiuod. 
Applt. distrained ugaiiiKt resp. under 
a intge. not withstanding that rosp. 
was within the protootlou of tbo Act. 
Jtosp. applied to a eouiity ct. judge os 
'• loeal judge ” of tho Supremo Ot. for 
relief, who made an order against resp. 
dispensing with the restrlctionb of the 
Aot;—//rW; the local judge had no 
jurisdiction, os the prooeedJug wae not 
a proceeding in au ** action,'’ as re- 
quired under tho wording of tho Ord. 
in Counoll, Juno 10, 1906. Hesp.’s 
proper remedy against apnlt. was by 
iujuuotion to restrain applt. from in* 
vadJug his rights under the Aot. — 
Hanna e-CosTERTON, [1919] 1 W.W.K. 
930 ; 41 1>. B. II. 478.— CAN. 

M. I*roeeeding — ('•anadmn Natumal 
Ilailioaya Act, t. l.** ] —A writ of garnish ■ 
mout attai'hlug munevs owed by tho 
(Canadian National Kulhvny Cor])u. to 
a judgment debtor in its employment 
is a “ nrooeeding ” within Canadian 
National Railways Aot, s. 15, 4 : may 
therefore Isbuo " without a Itat ” from 
tho Crown. — (’wapian Nahonai. Ky 
Co. V. (’KOlKWt & Cuoiih, 11925 ] 
S. C. l\. 381.- CAN. 

sf. Suit or proceeding— Meaning d< • 
pendent on contest of shdutr.] — The 
words “ suits ” A " prooeodliigs *’ have 
different monnings In tUfferent MntuU's, 
8: It is nut possible to lay dowm a gxmcral 
rule which would bo appiiroblo to all 
eases, lu eneh purtieular ease tho 


quest ion bos to beevamlned in reference 
tu the context. 8c that meaning Is to bo 
preferred wldch will beat tit in with It. 
— Knu'A Singh r . Ajaipai. Singh 
(1928). 1. L. R. 10 l^ah. 165.— IND. 

■g. Nmi/ or adtoii — Appheation by 
curator Inmis.] — An applu'ution by the 
curator iMjrns of a person who has been 
doelarod iiicai>ablc of managing bis 
affairs for the appointment of a <*uru1 or 
ad litem 6c for leavo to institute pro- 
(wedJngs to set aside tho inaiTiago of 
such a person is a ohii suit or acdlou 
within South Africa Act, s. 103, — 
Mirciufin. V. Mitchell, [1930] App. D. 
217 3. AF. 

sh. C’tww.l— The word "case” in 
(''Ivll I'rooeduro t'odo, s. 1 1 5, does not 
iJooessHiiiv mean a bult, but can mean a 
proceeding. — B hola Naiii v. Rauhu* 
NATH Das Mithan JjAL (1020), 1. L. R. 
51 All. 1010. -IND. 

PART I. SECT. 2, SUB-SECT. 1. 

104 il. .] — ^The expression '' a 

cause of ootlou ” in Supremo Ot. Aot, 
1015 (No. 2733), s. 141, means the 
partiouiar aot or omission oooasioning 
the Injury oomplained of. Sc so giving 
rise to pltf.’s claim, not every fact 
material to he proved In order to en- 
title pltf. to succeed. — (Dbidzkt v. 
Brkcklbr, [1920] V, L. R. 558. — 
AUS. 

104 HI. .1 — The “ oause of 

action ” in District Cta. Aot, K. S. S., 
1020 (o. 40), 8. 29, means the whole 
oause of action, iuoludlng every 
material fact which pltf. must allege 
8c prove to give him a right to Judg- 
ment, 8c therefore if the whole cause of 
a district ot. action did not arise in 
one Judicial district the action should 
be brought in that district where deft, 
or one of several detts. resides or 
oorrios ou business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Aot pro- 
viding that in the Aot unless there is 
something lu the subject or ooutext 
repugnant thereto the expressions 
” oause aotlon ** shall respeotlvely 
have the same meaning as the same 
expressions have in King’s Bench Aot, 
the words ” the cause of action ” in 
seot. 29 should not be construed In the 
same way as in King’s Bench Aot, 
s. 36, beoause in sect. 29 “there Is 
somothiug in the subject or context 
repugnant thereto,” namely, the fact 
that sect. 29 confers Jurisdiction on an 
inferior ot. 8c therefore must be strictly 
construed. Jurisdiction not being 
assumed beyond what is clearly con- 
ferred, whereas a dlflereut prlaoiple 
applies in sect. 35 which does not 
affect to deal with JursidicUon but 
{ simply deals with practice 8c pro- 
, oedure In a superior ot. — Howell ». 
i Warner, [1921] 3 W. W. R. 687.— 
I CAN. 

1 10$ iii. P. SirriTz V. Canadian 


National Rt. Co., [19271 1 D. L. R. 
951 ; [1927] 1 W. W. R. 193 ; 21 
Bosk. L. R. 345.— CAN. 

PART I. SECT. 2, SUB-SECT. 2.— A. 

sj. Saie of goods — To be delivered at 
place named — Payment to be made else- 
where.]— Deft., In Perth, gave to B., who 
was agent for pltf., a written order tor 
certain goods at a price. This order 
B. transmitted to his principal in 
Melbourne, who declined it, but 
authorised B. to inform deft, that 
pltf. would accept the order at In- 
creased prices, added In Ink qn the 
original order. These new prices were 
subsequently submitted by B. to 
deft., who agreed to take certain of the 
good at the increased prices. By the 
contract tho goods were to bo delivered 
f.o.b. Melbourne, payment to bo by 
draft payable at Petrth, cost of exchange 
to be added. Pltf. shipped tbo goods 
to deft, in Perth, who refused to 
aooept the draft, alleging inferiority of 
the goods : — HeM .* the contract was 
made in Perth ; 8c the only breach ot 
tho contract took place in Perth ; 8c 
although delivery had to bo mode 
f.o.b. Mclboume, there was not a cause 
of aotlon arlslxig within Victoria. — 
UHIDZBY V. Brboklbb, [1920] V. Jj. R. 
558.— AUS. 

sk. — .) — A ” oanse of 

action ” on a breach of contract in- 
cludes the oontraot 8c Its breach. If 
a purchaser of maohinoir promises to 
pay the purchase price to the vendor 
at M., but signs the agreement 8c 
rooeives the machinery at W. tho 
vendor's oause of aotlon for the pur- 
ohasor’s failure to pay cannot be said 
to arise at M. — ^Western Canada 
Auto Tractor Co., Ltd. v. Bjarna- 
SON, [1920] I W. W. R. $21.— CAN. 

gl. .1— Pltf. sold 6c de- 

livered a motor car to deft, at Prinoe 
Albert, 8c deft, gave Hen notes therefor 
signed at Prinoe Albert but payable 
at Saskatoon : — Held : the suit for 
balance due thereon vros properly 
entered in the Saskatoon Jnoiolal 
district as the ** cause of action ” arose 
there. — O lmbtbad e. Soorr, [1921] l 
W. W. R. 1033.— CAN. 

I sm. Contract — Where ad or emiaaton 
gimno cause of eomplaint oeeura .] — ^A 
” cause of action ” os applied to 
actions in the Ct. of King's Bench &; 
tor tho purposes of King’s Bench Act, 
R. 8. a.. 1920 <o. 39), s. 35, arisos 
where, mth regazd to a contract, the 
act or omission of deft, oocnrs which 
gives pltf. his oause of complaint, 
although the term may have a different 
' ooustruction in oases involving the 
local Jurisdiction of inferior cts.— 

[ ST. Louis Rural Municipality v. 
> Markham, [1921] I W. W. R. 950.— 
I CAN. 
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114. Add* AtuujUttion *— &6fd. Huyton & Roby Oas I 
Co. V, livespool Corpn., [1926] 1 K. B. 146. I 

116a. Claim for damaaet— lUaht to prior ' 

^nerai doelaratlon.j—Wbere the substantial 
object of an action is damages & not the ascer* 
ta ixim ent of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result. — Jones v. Cory Brothers & 
Co., l/TD., Thomas v. Great Mountain 
COLip]Eus Co., I/TD. (1921), as reported in 
162 L. T. Jo. 70. 0. A. 

117. For « new subsidence ” read ** recurring tort.** 

118. Add. Annoiaiions^ : — As to (1) Retd. Boynton 
V. Ancholme Drainage & Navigation Oomrs., 
[1921] 2 K. B. 213 ; Kcnnard v. Cory, [L922J 
1 Ch. 265 ; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1926). 42 T. L. R. 116. Generally, 
Refd. Conquer v. Boot, [1928] 2 K. B. 336. 

122. Add, Annotalions : — ^Apld. Wilson v. United 
Counties Bank, [1920] A. O. 102. Consd. Ord 
V. Ord, [1923] 2 K. B. 432. Apld. The , 
Koursk, [1924] P. 140. Consd. Conquer v. I 
Boot, [1928] 2 K. B. 336. Refd. Goldrei, ' 
Foucard v. Sinclair & Russian Ciiamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham v. Perkins (1926), 133 L, T. 252. 

125. Add. Annotation : — Generally, Refd. Conquer 
V. Boot, [1028] 2 K. B. 336. 

129. Add. Anno/oficns .* — As fo (1) Refd. Ord v. 
Ord. [1923] 2 K, B. 432. As to (2) Refd. 
Mackenzie Kennedy v, Air Council, [1927] 2 
K. B. 617. 

136. Add. Annotaiim : — Refd. Ord v, Ord (1923). 
92 L. J. K. B. 869. 

144. Add. Annofofion : — Consd. Fishwick v, Gyani. 
[1926] 1 K. B. 617. 

146. Add. Annot<Uion ; — Refd. Goldrei, Foucard v. 
Sinclair &; Russian Chamber of Commerce in 1 
Ijondon, [1918] 1 K. B. 180. 1 


147. Add. Annotation : — Aa ( 1 ) Expld. Courtenay 
V, Earle (1860), 10 C. B. 73. 

158a. ■ — . 3 — In the ordinary case of pos- 

sible controversy between parties, but wliere 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot bo mode. 

Where the sole exor. under a will never 
made any claim against the beneficiaries 
for repayment of certain costs which ho bad 
been ordered to pay to them, all be did 
having boon to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour : — Held : the ct. had no jurisdiction 
to make a declaratory judgment under 11. 8 ( '., 
Ord. 25, r. 5, So Ord. 54a, r. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they wore attacked & tlien to raise 
their defence. — lie Clay, Olay v. Booth, /»V 
A Deep of Indemnity, |1919] I Ch. 66 ; 88 
h, J. Ch. 40 ; 119 L. T. 751 ; 63 Sol. Jo. 23, 
C. A. 

twn : — Oonid. JucBor r. Jiiegcr Co. (1U27). It. I*. C. 

4.17. 

Declaratory judgments generally, see 3 ijdo- 
ments. 

176. Add. Annotation : — Refd. Aksionairnoye Ob- 
Bchestvo, A. M. Luther v, Sagur, 11921] 1 
K. B. 466. 

179. Add. Annotafiona : — Consd. Lowe v. Bcutlcy 

' (1928), 44 T. L. U. 388. Mentd. Gill v. Carson 

(1917). 25 Cox. 0. a. 774; Vandorpunt v. 
Mayfair Hotel Co. (1929), 27 L. G. H. 752. 

180. Add. Annotations Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. Mentd. Uemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 
720. 


Part II. — In respect of what Acts and Omissions an 
Action will Lie. 


187. Add. Annotaiiona : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 
Dlstd. Everett r. Ryder (1920), 136 L. T. 302. 
Refd. Weld-Blundell v. Stephens, [1920] A. C. 
966 ; Simmonds v. Newport Abcrcam Black 
Vein Steam Cool Co., [1921 ] 1 K. B. 616 ; 
Manton v. Brocklebank, [1923] 2 K. B. 212. 

lB7a. ^ .] — Where a person has a sole exclusive 

right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 
of the case, for the law will not permit a 


man who has a riglit to be without a remedy. 
— WiiiTCUUitCH'v. Hide (1742), 2 Atk. 391 ; 
26 E. R. 636, L. C. 

Annotation : — Mentd. A.-(i. to Prince ot Walos v. 8t. Aubyu 
(18U), Wight. 167. 

191. Add. AnnoUUions : — Refd. Manton v. Brockle- 
bank, (1923] 1 K. B. 406. Mentd. Butter- 
worth V. Butterwortb Sc Englofield, Collins v. 
r^ollins Sc Harrison, Barratt v. Barratt Sc Fox, 
Howell V, Howell & Walker, Adams v. Adams 
Sc Ward, Ellworthy v. Ellwortby Sc Ledgard, 
[1920] P. 126. 


PART I. SECT. 2, SUB-SECT. 4.— C. 


PART I. SECT. 2. SUB-SECT. 4.— R. 

•n. Breach of tru^ — Failure to 
aecounL] — The wrong of a sale of land 

In breach of trast & the wrong of a , 

^nre to account are entirelr different I the general agency with 
things; & in this case there was a ‘ - 

iotnder of different causes of action, 
in which the different defts. were not 
al! interested. An order was made 
requiring pltf. to elect upon which 
cause of action bo would proceed. — 

Thomas v. Day (Alta.) (1912), 21 
W. L. n. 244 ; 2 W. W. R. 133 ; 4 
1>. L. R. 238. —CAN. 


I PART I. SECT. 2, SUB-SECT. S.— B. 
I 141 U. — - 


the cause of action, be not each separate 
act of payment or collection. Any 
individual act of collection cannot 
therefore be sold to he a part of the 
cause of action so as to cf>nfcr juris- 
diction on the ct. — 8hah Haskal- 
('HAND V. AMBAr.Ai; NAiilNOAS 11929), 
I. L. II. Bom. 192.— IND. 


under t;rimlnul Code. «. 748 : — Held : 
cleft, was under s, 734 of the Code 
rcleuscKi from any subsequent civil 
jirococdiugs for the same cause - 
Tici>ua v. Dulbba, (1924] 3 I). J. II 
636; 2 W. W. H. 1177; 20 Al'u 
L, K. 493.— UAN. 


3 



Cases 198—242. 


Ikolish and Emfibe Digest Sdfpleiient. 


198. AnnoUUion : — ^Refd. Manton v. Brocklebank, 
[1923] 1 K. B. 406. 

194, Add, Annotations Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 026. Refd. Janvier 
V, Sweeney, [1919] 2 K. B. 316. Mentd. 
Guaranty Trust Co. of New York v. Hannay, 
[1918] 2 K. B. 623. 

197, Add, Amiolaiion : — ^Apld. R. v. Poplar B. C. 
(No. 1), [1022] 1 K. B. 72. 

198. Add. Annotations : — Refd. Winaford Enter- 
tainments V, Winsford U. D. C. (1924), 23 
L. G. R. 264; Layzell v, Thompson (1926), 
43 T. L. R. 58. 

205. A dd. Annotations : — ^Folld. Janvier v. Sweeney, 
[1919] 2 K. B. 310. Consd. Hambrook v. 
Stokes (1924), 41 T. I.. .R. 125. Reid. 
Shapiro v. La Morta (1023), 130 L. T. 622. 

205a. Injury to health caused by false statement.] 

— The wilful makin^:^ of a false statement with 
the knowledge that it is calculated to cause 
injury to the liealth of the person to whom 
it is made eonstitutes a good cause of action, 
if in fact such injury is thereby cause<l. — 
.lANVlKR V. SWBENKY, [1919] 2 K. B. 316; 
88 L. J. K. B. 1231 ; 121 L. T. 179; 35 
T. L. R. 300 ; 03 Sol. Jo. 430, C. A. 

Annotation : — Consd. Ilanibrook v. Stokes, [1025] 1 K. B. 

141. 

205b. Mental shock caused by negligence.] — Lefts.’ 
servant had a motor lorry at the ^op of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry b<‘gan to run down the incline 
it struck & injured pltf.’s daughter, a child, 
pllf.’s wife suffered a severe shock & died 
in hospital about ten da^ later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from wliat pltf.’s wife either saw or 
realised by her unaided senses & not from 
Bometlung wliich some one told her, A that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — Hambrook v, Stokes 
Bhotiieus, [1925] 1 K. B. 141 ; 94 L. J. K. B. 
436 ; 132 L. T. 707 ; 41 T. L. R. 126, O. A. 

206a. .] — If the law casts any public 

duty upon a person which ho refuses or fails 
to perform, ho is answerable in damages to 
those whom his refusal or failure injures.- 


Febouson V. Kiknoull (Eabl) (1842), 9 
Cl. A Pin. 261 ; 4 State Tr. N. S. 786 ; 8 
E. R. 412, H. L. 

Annoiations : — BeU. Heriots Hospital, Feoffees v. Hobs 
(1846), 12 Ca. & Fin. 507 ; Rogers v, Rajendro Dutt (1860), 
8 Moo. Ind. App. 103 ; Sinclair v. Broughton A Govern- 
ment of India (1^882), 47 L. T. 170 ; Allen v. Flood, [1898] 
A. C. 1. MenM. A.-G. V, Murdoch (1850), 14 Jnr. 588 ; 
Everett v, Griffiths, [1021] 1 A. C. 631. 

215. Add, Annotations : — Refd. Turpin v, Victoria 
Palace, [1918] 2 K. B. 539 ; Neville v. London 
“ Express ” Newspaper, [1919] A. 0. 368 ; 
Wilson V, United Cotmties Bank, [1920] 
A. O. 102. Mentd. Re Thellusson, Ex p, 
Abdy, [1919] 2 K. B. 736. 

217. Add, Annotation : — Consd. NeviUe v, London 
“ Express '* Newspaper Ltd., [1919] A. C. 
368. 

223. Add. Annotations : — Mentd. Pratt v. British 
Medical Assocn., [1019] 1 K. B. 244 ; Said 
V, Butt, [1920] 3 K. B. 497. 

224. Add. Amioiaiions : — Refd. Boynton v, An- 
cholme Drainage A Navigation Comrs., 
[1921] 2 K. B. 213 ; Kcnnard v. Cory, [1922] 

1 Ch. 265 ; Huy ton & Roby Gas Co. v, Liver- 
pool Corpn., [1926] 1 K. B. 146. 

231. Annotation : — Distd. The Zelo, [1922] P. 9. 

232. Add. Annotations : — Mentd. Weinberger v. 
Inglis, [1919] A. C. 606; R. v. Housing 
Appeal Tribunal, [1920] 3 K. B. 334 ; R. v. 
Leman Street Police Station, Inspector, 
Ex p. Vinicoff, R. v. Secretary of State for 
Home Affairs, Ex p. Same (1920), 89 L. J. 
K. B. 1200. 

235. Add. Annotation : — Apld. Sorrell v. Smith, 
[1926] A. O. 700. 

238. Add. Annotations: — Refd. Boumemouth- 
Swanage Motor Road & Perry Co. v, Harvey, 
(1930), 99 L. .1. Ch. 337. Mentd. Yorkshire 
East Riding County Council v. Selby Bridge 
Co.. ri925] Oh. 841 ; Layzell v, Thompson 
(1926), 43 T. L. R 68. 

289. Add. Annotations : — ^Reld. Everett v. Griffiths, 
[1920] 3 K. B. 163 ; More v. Weaver, [1928] 

2 K. B. 620. 

240. Add, Annotation : — Refd. Ilford U. D. C. r. 
Beal. [1925] 1 K. B. 671. 

241. Add, Annotation : — Refd. Valentine v, Hyde, 
[1919] 2 Oh. 129 i Sorrel] v. Smith, [1926] 
A. C. 700. 

242. Add. Annotations : — Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Ware 
A De FreviQe v. Motor Trade Assocn., [1921] 

3 K. B. 40. 


PART II. SECT. 1, SUB-SECT. 2. 

sn. Act per ec xnjurioua — Imw/uI act 
on owti land.] — Wliore the unavoidablo 
consoqueuco of a lawful act done by a 
person on his own land, sueb os tbo 
erection of a mill dam, is to Injure his 
uoiffhbour, an action lies for sueb 
injury ; but not If such act per se 
would not be ueoessarlly or probably 
injurious, but boeoines so from a cause 
not under the control of either part y. — 
rsTKRH V. Devinmcv (1857), 6 U. r. 
389.— CAN. 

PART II. SECT. 1, SUB-SECT. «. 

216 ill. .1 — An action for 

damages for a mi>^rcpre8ontation on a 
sale of goods was dismissed on the 
ground that there was no evidence on 


w'hlch damages could be assessed. On 
appeal the trial Judge’s view, as to the 
absence of evidence of damages, was 
sustained, but it was beld that as a 
broaoh of warranty bod been shown 
pltf. was entitled to a Judgment for 
nominal damages, but that since the 
action w’aa one for the recovery of 
substantial damages & not merely tu 
assert a legal right there shotild be no 
costs of the trial or appeal to either 
party. — Smitu t». Warp, [1928) 4 
1). L. n. 860 ; [19281 3 W. W. II. 341 ; 
37 Mon. L. R. 528.— CAN. 

PART II. SECT. S, SUB-SECT. 1. 

237 Hi. .1— Pltfs. complained 

thot defts. dug holes in the beach upon 

4 


their lands on the shore of a lake, 
where the sand met the grass-covered 
bank, that sand swept from pltfs.* 
lands by storms was carried by the 
wind across defts.’ beach, & came to 
rest in these holes, A that, when the 
next storm came, the sand remained 
In the holes A was not blown back to 
pltfs.’ lands. Pltfs. contended that it 
was wrongfully detained by defts. : — 
Held : pltfs. bad no cause of action, as 
the sand could not be considered a 
chattel upon Its soveronoe by the wind 
from its original situs, U shifting 
sand could be said to have a situs. — 
Brcmxbr r. Blsaklev, [1924] 2 

D L. R. 202 ; 54 U. L. R. 243 ; 
revwj., [1923] 2 D. L. R. 576 ; 52 
0. L. R. 124.— CAN. 
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24Sa. .] — St. Nedeport (Prior) 

V. Weston (1443), Y. B. 22 Hen. 0, fo. 14, 
pi. 28. 

nrwlaiiona :—Conad. Huzzey v. Flold (1835), 5 Tyr. 855; 
Hammerton v. Dysart, [1916] 1 A. C. 57. Reid. Church* 
man v, Tunstal (1659), Hard. 162 ; -Pain v. Pattrldae 
(1691), Holt, K. B. 6 ; Newton v. Cubltt (1862), 12 
O. B. N. S. 32 ; Hopkins v. G. N. Ry. (1877), 2 Q. B. D. 
224 ; Cowes U. C. v. Southampton Isle of Wlerht A South 
of Bngland Royal Mail Steam Packet Co., [190^ 2 K. B. 
287 ; General Estates Co. v. Bearer, [1914] 3 K. B. 918. 
Mentd. Godfrey's Case (1614), 11 Co. Rep. 42a. 

246. Add. Annotations : — Consd. Winsford Enter- 
tainments V. Winsford U. D. C. (1924), 23 
li. G. R. 254. Refd. Yorkshire East Riding 
County Council v. Selby Bridge Co., [1925] 
Cb. 841 : Boumemouth-Swanage Motor Road 
& Ferry Co. v. Harvey, [1929] 1 Ch. 68(1. 
Mentd. Layzell v. Thompson (1920), 43 
T. L. R. 68 ; Jaeger v. Jaeger Co. (1927), 
44 R. P. C. 437. 

247. Add. Annotation : — Reid. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. 0. 218. 

248. Add. Annotation : — Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 720. 

249. Add. Annotations : — Consd. I’ratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Valen- 
tine c. Hyde, [1919] 2 Ch. 129 ; Ware & Do 
r'reville v. Motor Trade Assocn., [1921] 3 
K. B. 40 ; Sorrell v. Smith, [1924] 1 Ch. 600. 
Apld. Reynolds v. Shipping Federation, 
[1924] 1 Cli. 28 ; Thompson v. British 
Medical Assocn. (N.S.W. Branch), [1924] j 
A, C. 764. Apld. Sorrell v. Smith, 11925] 
A. C. 700, Refd. Evans v. lleathcote, [1918] 

1 K. B. 418 ; Thoma.s V. Moore, [1918] 1 K. B. 
555; Davies v. Thomas, (1920] 2 Ch. 189; 
Rawlings v. General Trading (Jo., [1921] 1 
Iv. B. 035 ; Brimelow v. Casson, [1924] 1 (’h. 
302 ; Britisli Oxygen Co. i’. Llqui«I Air, 
[1925] Ch. 383. Mentd. Montciiorc y. Menday | 
3lotor Components (k>., [1918] 2 K. B. 211 ; 
lie Wallace, Champion v. Wallace, [1920] , 

2 Oil. 274. 

249a. Unlawful means used.] — A singh* | 

pereon or a body of persona commits an 
actionable wrong if ho or they inflict actual 
pecuniary dtunago upon another by the in- j 
tentional employment of unlawful nieaQ.s, , 
sucli Jis tlireats of coercive action, to injure , 
that person’s business, even though the un- i 
lawful means may not comprise any specific 
act which is per se actionable & actual malice , 
is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged j 
the extent of the damage resulting there- 
from. I 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 


taining ** the honour & interests of the 
medic^ profession,” & other defts., who 
were members of the Association, instituted 
& pursued a eyetem of professional & social 
ostracism or boycott against plifs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the bovcott on the ground that the 
conduct of pltfs. in actix^ as the medical 
officers of a certain medic^ dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfs. 
sufTered pecuniary loss in the exercise of their 
profession : — Held : pltfs. had a gcood cause 
of action against all defts. for damages.— 
Pratt v. British Medical Assocn., [1919] 
1 K. B. 24i ; 88 L. J. K. B. 628 ; 120 L. T. 
41 ; 36 T. Jj. R. 14 : 63 Sol. Jo. 84. 

AnTwkUiona : — Conid. Ware A Do Frovlllo v. Motor Trade 
Asaoon., [1921] 3 E. B. 40. Reid. Valentino v. Hyde, 
[1919] 2 Ch. 139 ; Davios v. Tliumafl, [1920 ft Ch. 217 ; 
IIodKos V. Wobb, [1920] 2 Ch. 70: Said r.Butt, (19201 
3 K. B. 497 : Sorrell v. Smith, [1925] A. C. 700. Mentd. 
British Ry. Traffic A Electric Co. v. C. U. C. Co. A L. C. (J., 
[1922] 2 1^. B. 260. 

250. Annoiaiions : — Consd. Valentino v. llydo, 
[1919] 2 Ch. 129. Reid. Pratt v. British 
Medicnl Assocn., [1919] 1 K. B. 214 ; Wan* 
& Do Frcvillo v. Motor Trade Assocn., [1921 ] 
I 3 K. B. 40. 

I 251. Add. Annotation Refd. Bpaldingi». Carnage 
I (1918), 35 R. P. C. 101. 

253. .idd. Annotation, s : — Consd. Pratt v. British 
Medical Assocn., flOlOJ 1 K. B. 244; Valen- 
tine V. Hyde, [1919] 2 Ch. 129. Apld. 
Davies v. Thomas, [1920 ] 2 (’h. 189. Consd. 
Hodges V. Webb, [1920] 2 Cb. 70 ; Ware A 
Do kVcville V. Motor Trade Asssocn., [1921] 
3 K. B. 40 ; White v. Riley, I1921J 1 (Jb. I ; 
Sorrell v. Smith, [1923] 2 Cb. 32. Apld. 
Sorrell v. Smith, [1925] A. 0. 700. Consd. 
Bardie & Lanei;. CbiKon, (1928] 2 K. B. 306. 
Refd. Wolstenbolme v. Ariss, [1920 1 2 Ch. 403 ; 
Sorrell i>. Smith, (1921] I Ch. 506. 

255. Annotation ; -Refd. Conrori v. L. C. (J., 
11922] 2 (’h. 283. 

256. Add. Annotations : - Dlstd. The Zelo, [1022] 
P. 9. Apld. Federated Coal A. Shipping Co. 
V. R., [1922] 2 K. B. 42. Consd. McColl v. 
(’anadiaii Pacific Ry., [1923] A. (!. 126. 
Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1022] 1 K. B. 127. 

257a. .] — A number of discliargetl sailors 

entered into a partnership aeconling to the 
terms of which the sailors wore to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any otlicr theatre or music hall. Pltfs., 
who wore members of the co., complaine<J 


PART 11. SECT. 3, SUB-SECT. 2.— B. 

258 ii. .] — If a person who, by 

virtue of his position or Influence, has 
power to carry out bis deslern, attempts, 
without Justification, to prevent, A 
succeeds In preventing by threats to 
or special Innucnre upon a workman’s 
employers, or would-be >«mDloyerB. 
such workman from obtainlns or 
holding: employment in his calling, A 
such workman suffers damage thereby, 
then that person Is liable to the work- 
man for such damage. — T bompson v. 
KTALL a CUNXIXOHAM, [1924] 4 

D. L R- 778 : 3 W. W. R. 624.— CAN. 

256 ii. .] — Pltf. co., a manu» i 

facturer of newsprint, brought this | 
action against other manmacturers i 
of the same articles for a declaration 


I that bU(*h of dofts. as suppliud less t luxn 
> their proper share of newsprint to 
! (Jauadian publishers during the years 
I 1 91 8 5c 1 91 9, were liable to pay to pllf. 

, eo. the loss suffered by It iu supplying 
I more tliari its proper share during thu 
I tx\o years A asked for uu account A 
I ija 3 'iucnt. The claim was based upon 
an alleged agreement between the 
T>arties A also upon orders allewd to 
' nave boon mode by the I*apor Comp- 
troller appointed by the Canadian 
Government In Nov. 1917 — Held: 
although pltf. CO. sustained a sub- 
stantial loss of profit by reason of Its 
having been compelled by the Govern- 
ment to supply the Western Canadian 
publishers with newsprint at prioi's 
fixed by the Comptroller when »t could 
have been sold to limited states cus- 

5 


tomors at higher prl<'e.s. A was thus 
eornpellod to bear the burden, wliicli 
should have boon shartid i»y sorno of 
defts. the ct. had no jurisdiction to 
compel an adjustment of pltf. co.’s 
claim by those dofts. who shirked their 
fair share of the burden. — Four 
Fbancks Peru* f’o. r . .‘^pAViHir Rivkii 
Pulp Co., [19281 I J). h. U. 753 ; «1 

O. L. R. 512; ufjd., [1929] 4 D. L. It. 

P. *2; 64 O. i. It J4d.— CAN. 

257 I. .] — Where a workman 

who has been suspended by his em- 
ployers suffers damage as a result of 
two or more persons conspiring with- 
out justification, to Induce the euiplov - 
ers not to reinstate him, he has a rlgtit 
of action against them. — T uomphov i 
RYALL a CcrNNlNGHAM, [19211 4 

D, L. R. 7 78 ; 3 W. W. R. 521. -CAN. 
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that the deft, had induced certain of the 
sailora to break the contract by promising 
to get them employmeut & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft, had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were break^ 
a contract with pltfs. i — Held : assuming 
an action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft, of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform ; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay. — L oko v. Smithson (1918), 88 
L. J. K. B. 223 ; 118 L. T. 678 ; 62 Sol. Jo. 
472, D. C. 

AnnoUaion Reid. Said v. Butt, [1020] 3 K. B. 407. 

258. Annotations : — Consd. Pontardawo R.D.C. v. 
Moore-Gwyn, 11929] 1 Ch. 660. Refd. 

Steam v. Prentice, [1919] 1 K. B. 394; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341. 

250a. Damage by rats.] — A Arm of artificial 

manure man^octurors had on their premises, 
for the purposes of their business, a heap of 
bones whir h attracted rats. The occupier of 
adjoining premises was a farmer. The rats 
made runs between the factory & the fields 
&; entered the farmer’s land, & damaged his 
crops. The business had been carried on for 
at least thirty years, & there was no evidence 
to show that the bone heap had been in- 
creased beyond what it had been in post 
years, or anything to show that an increase 
which hod actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In on action by the 
fanner against the manufacturers ; — Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by dofts., jpltf. could 
not maint^u an action for damages. — 
Stbabn V . Prentice Brothers, Ltd., [1919] 
1 K. B. 394 ; 88 L. J. K. B. 422 ; 120 I4. T. 
44B ; 35 T. L. II. 207 ; 63 Sol. Jo. 229 ; 17 
L. G. R. 142, D. 0. 

261. Add, Annotation : — Refd. Ware & De Fre- 
ville V. Motor Trade Assocn., [1921] 3 E. B. 
40. 

262. Add. Annotations : — ^Apld. The MoUero (1924), 
41 T. I,. H. 164. Refd. Kent v. Atkinson, 
[1923] P. 142. 


268. Add. Annotation : — ^Retd. Kent v. Atkinson, 
[1923] P. 142. 

264. Add, Annotations : — ^Refd. Barnett v, Cohen, 

[1921] 2 K. B. 461 ; Kent v. Atkinson, [1923] 
P. 142. • 

265. Add, Annotations : — ^Refd. Nunan v. Southern 
By., [1924] 1 K. B. 223. Mentd. Flamnagan 
V. Shaw, [1920] 8 K. B. 96 ; Starr Estate Oo. 
V . Blackpool Gorpn. (1920), 19 L. G. B. 9; 
NicoUe V , NicoUe, [1922] 1 A. C. 284 ; Harper 
V . Hedges, [1923] 2 K. B. 314 ; Parry v, 
Harding (1924), 88 J. P. 194; Venn v. 
Tedesco, [1926] 2 K. B. 227. 

266. Add. Annotations : — Consd. Bradford Corpn. 
V . Webster, [1920] 2 K. B. 135. Apld. The 
MoUbre (1924), 41 T. L. B. 154. Refd. 
Baker v. Dalgleish S.S. Co., [1922] 1KB. 36. 

268. Annoiaiion: — Consd. Weld-Blundell v. Ste- 
phens, [1919] 1 K. B. 620. 

270. Add. Annotation : — ^Mentd. Pryce v. Pioneer 
Press (1025), 42 T. L. B. 29. 

288. Add. Annotation : — ^Refd. Friem Barnet U. C. 
V . Adams, [1927] 2 Oh. 26. 

296. Annotation : — ^Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 

304. Add. Annotation: — ^Refd. Everett v. Byder 
(1926), 136 L. T. 302. 

809. Add. Annotation : — Mentd. Robertson v. 
Adams (1930), 69 L. Jo. 301. 

310, Annotations :—HeneraUyt Refd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. D. 0. (1928), 92 J. P. 98. 

320. Add. Annotations: — ^Refd. James v. British 
General Insce., [1927] 2 K. B. 311; Royal 
Exchange Asscc. v. Hope, [1928] Ch. 179. 
Ite ("oilier, [1030 ] 2 Ob . 37 . Mentd. He Engel- 
bach’s Estate, Tibbetts v. Engelbach, 1 1924] 
2 Oh. 348 ; I’orrin v. Dickson (1929), 98 
L. J. K. B. 683. 

325. Add. Annotation : — Refd. Poster v. Driscoll, 
Lindsay v. Attllold, landsay v. Driscoll, 
[1929] 1 K. B. 470. 

326. Add. Annotations : — Apld. Wild v. Simpson, 
[1919) 2 K. B. 544. Consd. Lipton v. PoweU, 
[1021] 2 K. B. 61. 

328. Add. Annotation : — Refd. British Oxygen Co. 
V. Liquid Air, [1025] Ch. 383. 

332. Add. Annotation : — ^Refd. Weld-Blundell v. 
Stephens, [1920] A. 0. 956. 

333. Add. Annotation : — ^Reld. Weld-Blundell v. 
Stephens, [1920] A. 0. 956. 


PART II. SECT. 8, SUB-SECT. 2.- C. 

268 ii. — — IleigMeiud fence.]- 
Sc reap. o\vuecl Sc rcsidod upon 
mijoliiiiiir properttofi. In 1926 
erected on 8 n. Iron fenoo or boartting 
on the boundary between tbe pro- 
perties In 1929 reap, ral^ the fenw 
to a height of 18 ft In order to shield 
nla lavatoiy from the tIcw of an attio 
window which opnlt. had oreoted. On 
the day the work of heightening was 
ajartod applt notilled reap, that, as 
tho fence could not bo erected without 
a treapaMS heiug coiniultted, he wrould 


hue for daniagea if tho work were pro- 
ceeded with. A few days later applt. 
obtained an Interdict rebtraJnlng rcfm. 
from tro'^aasing on bla land. Applt. 
then instituted the present action, 
claiming daihogos on tho ground that 
rehp. hLl znalldouBly by hlniaolf, hia 
sorvonta and/or workmen trespassed 
uimn the land tor the purpose of 
erecting a hoarding on tho boundary. 
It was proved that on one occasion a 

r oo of timber fell upon applt. ’s land 
was Immediately removed by the 
workmen: — Held: (1) although the 
helgbteifing of the fence depreciated 


tho value of applt. ’s property, applt. 
could not recover damages, oven if the 
work had been done malkdonaiy : 
(2) as reap, had not trespassed under 
a claim of right Sc had not insolently or 
defiantly Insisted upon going on appit.’s 
land, applt. w'as not outltlod to sueoeed. 
— Vanston V . iBOST , [1930] W. If. H. 
121.--S. AF. 


PART II. SECT. 3, SUB-SECT. 2.— E. 

ap. Ooods claimed from tenant — 
Refusal of acceaa bp landlord .} — 
Boxvell V . Fkrbis, 11929] I P. L, R. 
640 ; 00 N. S. R. 297.— CAN. 
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Part III. — Who may Sue and be Sued. 


338« Add. Annotation: — Refd. Box Co. & Rex 
Research Corpn. v. Muirhead & Comptroller- 
General c f PaWts (1926), 44 R. P. C. 38. 

840. Add. AnnoUUiotio : — ^Refd. The Coaster (1022), 
91 L. J. P. 146 ; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308. Mentd. 
Edwards v. Motor Union Insce., [1922] 2 
K. B. 249 ; Elliott Steam Tug Co. v. Shipping 
Controller, (1922] 1 K. B. 127 ; MoColl v. 
Canadian Pacific Ry., [1923] A. C. 126 ; 
A.-O. V. Glen Line & Liverpool & London 
War Risks Insce. Assocn. (1929), 34 Com. 
Cas. 309. 

345. Add. Annotaiion : — Mentd. Johnson v. 

Stephens & Carter & Golding, [1023] 2 E. B. 
857. 

854. Add. AnnoicUion : — Retd. Soviet Republics 
Union v. Belaiew (1926), 42 T. L. R. 21. 

860. Add. Annotations: — Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 

1 K. B. 456. Mentd. Commonwealth Sbin- 
ping Representative v, P. & O. Branch 
Service, [1923] A. 0. 191. 

360a. Recognised, It acknowledged here.] — Whore 
a revolution has taken place in a foreign 
country & the new Govt, has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new (lovt. is entitled to the 
possession & custody in England of records 
& State archives* deposited hero before the 
revolution by the old Govt. — Soviet So- 
cialist Republics Union v. Onou (1925), 
69 Sol. Jo. 676. 

362. Add. Annotation : — ^Mentd. Slack r. Iveeds , 

Industrial Co-op. Soc., [1923] 1 Ch. 431. 
Musical Performers’ Prot<'eti<>n \ssoen. v ' 
British InliTnational Picture«i (1930), Ju . 
T. L. B. 4S.>. ' 

363. Add. Annolalimi : — ^Refd. Aksionairnoye Ob- 


K. B. 450 ; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. R. 21. 

866a. Action by procurator — Validity of 

appointment.] — Pit!., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. : — Held ; 

(1) no man can make a procurator for 
another ; therefore the King could not make 
a procurator for all or any of his subjects ; 

(2) the office of ambassador did not include 
a procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King. — Acuna v. 
Binoley (1616), Hob. 78, 113 ; 80 E. R. 263. 

AnnotaHoM: — A» io{2) Conid. Hullett v. Spain (1828). 2 
BU. N. S. 31. F(^. Penedo «. Johnson (1873). 22 W. R. 
103. OtneraRv, BeM. Brunswick v. Hanover (1844), 13 
L. J. Ch. 107. Hsatd. Radley Egslesfleld (1670), 2 
Sannd. 259 ; The Beronlee (1819), 2 Dods. 353. 


366b. Action by minister plenipotentiary.] — 

A demurrer allowed to a bill filed by the 
agent duly authorised, 5c znimstor pleni- 
potentiary of a foreign state, in respect of 
rights of such state, on the ground that the 
state was not properly represented. — 
SCHNKIDBB V. Lizardi (1846), 9 Beav. 461 ; 
15 L. j. Ch. 435 ; 60 B. B. 421. 

AnmOaHon : — FdkL Penedo (Baron) v. Johnson (1873), 29 
L. T. 452. 


I 


366c. Claim under unregistered bill of sale.]— 
To a bill filed by the Cliargd d’Aftnires of the 
Brazilian Govt, in this country, in hh own 
name, to restrain judgment creditois from 
issuing execution against certain ftmulure, 
etc., upon which a sum of money had b(>on 
advanced, as was alleged, by the Brazilian 
Govt, secured by an unregistered bill of sale 
of the furniture, etc., a demurrer on the 
ground that the ministor could not sue in 
his own name was allowed. — Penedo ( Baron) 
V. Johnson (1873), 20 1.. T. 462 ; 22 W. R. 
103. 

368. Annotation : — Consd. Duff Development Co. 
V. Eelautan Government, [1923] 1 Ch. 385. 

372. Add. Annotation : — Refd. Duff Development 
Co. V. Kelantan Government, [192 4] A. 
797. 

Annotations : — Refd. The Torvaeto (1922), 
128 L. T. 176 ; Duff Development Co. m 
Kelantan Government, [1923] 1 Ch. 385 ; 
Duff Development Co. r. Kelantan Govern- 
ment, [1924] A. C. 797 ; He Bjomstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 

376. Add. Annotation: — As to (2) Folld. Soviet 
Republics Union v. Belaiew (1925), 42 
T. L. R. 21. 

376a. .] — A foreign Sovereign suing in 

the cts. of tnis country submits to 1 lie juris- 
diction to the e\i<*nt only that he must 
give discovery, ci-oss pniceedings in mitiga- 
tion of the relied claimed by liim can be taken 
against him. 

A foreign State sued to r(*Hirain (healing 
with, & for the appointment of a new Irustoo 
of, funds lodged in England in the narnc'S of a 
Irustoo for jiltfs. A a tnietiH^ for dells, who 
held a coiuession from pltfs. lor the con- 


brtwhoB of the t-<*nriK of the concession was 
struck out. — Sotmi AintjcAN liKcuituo v. 
CoMI'AONIK EuANOO-RkLOK DU CllKMIN DK 
Per DU Nord, [1898] I Ch. 190; 77 L. T. 
555 ; 46 W. R. 151 ; U T\ J.. K. 65 , 42 
Sol. .To. 66. 

Annotations • — Conid. Development Co. «. Kelantan 

(lovornment, (1U241 A. 0, 707, ttsid. Pe rtimre*, Sviarez 
e. Suarez, (101 H] 1 Ch. X78 ; Tho Tervaete, 11022] 1* 250 ; 
Soviet Rcpublioz Union v. Belaiew (1025), 42 T L. It. 21. 

876b. .] — In 1916 a Russian Govt. 

Committee, of which deft, was a member, 
was set up in London by tho Imperial 
Russian Govt. & continued by its successor, 
tho Russian Provisional Govt., A tho com- 
mittee, which incurred large fii^ncial obliga- 
tions, had possession of certain documents, 
which related to those obligations A wore 
the property of those Govts, llie committee 
ceased to operate in 1918, A the documents 
were handed over to a board of trustees 
appointed by the Charg(i d 'Affaires of the 
Russian Provincial Govt., A deft, became 
president of the board. The documents had 
become the property of pltfs., the present 
Russian Govt., whose sovereignty had beem 
recognised by the British Govt., but thc\v 
were stfil in the possession of deft. CiTtain 
actions were pending against deft, an a 
member of the Russian Govt. CoraniiC<«^ 
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with regard to the transactions to which the 
documents related. Pltfs. claimed the de* 
livery up of the documents, & deft, contended 
that he was entitled to a lien on the docu- 
ments until ho had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim : — Held : although where a sovereign 
state was a pltf. a counterclaim could be 
maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft, was not in respect of any 
liability incurred by him in &c about the 
custody of the documents, &; was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed. — Soviet Republics 
Union v. Belaiew (1925), 134 L. T. 04; 
42 T. U. R. 21. 

883. .ddd. Annotaiion Soviet Republics 

Union v. Belaiew (1025), 42 T. L. K. 21. 

887, Add» Amioiafioyis : — Consd. Compania Mer- 

, oantil Argentina v. United States Shipping 
Board (1924), 93 U. J. K. B. 810. Refd. Re 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 170: 
The Gagara, [1919] P. 95 ; The Porto 
Alexandre, [1920] P. 30 ; Dull' Development 
(’o. V. Kelantan Government & Colonies 
C'rown Agents (1922), 39 T. L. R. 90 ; Duff 
Development (’o. v. Kelantan Government, 
[1921J A. C. 797. 

887a. Notwithstanding restrlctlor on exercise 

of sovereign rights.] — (1) It is the settled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., in for that 
puri)ose, in any case of uncertainty, to seek 
information from a Secretary of State ; & 
the inl'onnation so received is conclusive. 

(2) A Govt. recognis<‘d as sovereign by His 
Majesty’s Govt, is not the less exempt firim 
tlio jurisdiction t)f our cts. because it has 
agreed to restrictions on the cxendso of its 
sovereign rights. 

By a deed dated in July, 1912, the Govt, 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
St.ato, & the deed contained an arbn. clause, 
wdiich incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Disputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in j 
favour of the co. & directed the Govt, to pay 
the costs of the arbn. In Doc. 1921, the 
Govt, applied to the Ch. Div., under Arbn. j 
Act, 1889, 8. 11, to set aside the award, but 
the application was refused. In June, 
1922, the CO. obtained from the K. B. Div., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was set aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, Sc received in reply 
an official letter stating that Kelantan w'as 
an independent State Sc its Sultan the 
sovereign ruler thereof. Sc that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, Sc enclosing an agreement ! 
regulating the relations between the Sultan 
Sc the King. By this agreement the Sultan 
agreed to have no political relations with ! 


of the King, Sc in all matters of administra- 
tion, other than those touching the Moham- 
medan religion Sc Malay custom, to follow 
the advice of an adviser appointed by the 
King: — Held: (1) the statement in the 
letter as to the sovereignty of Kelantan Sc 
its rulers was not intended to he qualified by 
the terms of the agreement. Sc the letter was 
conclusive ; (3) th^e Govt, of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award. — Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797 ; 
93 L. J. Ch. 343 ; 131 L. T. 676 ; 40 T. L. R. 
566 ; 68 Sol. Jo. 659, H. L. 

Jnnolatifma: — Aa to (1) Apld. Kngolke v. Musmann, [1028] 
A. C. 433. Refd. MuRraann V. Eufrolke (1027), 06 L. J. K. B. 
824. Aa to (3) Reid. DicklnBon v. Del Solar (1029), 45 
T. L. K. 637. (Jenerallij, Hentd. North C'hartcrland Kx* 
ploratlon Co. (1010), Ltd. v. It. (1030), 09 L. J. Ch. 483. 

388. Annotation : — Refd. Duff Development Co. 
V. Kelantan Government, [1924] A. C. 797. 

889. Add. Annotation : — Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 

890. Add. Annotations : — Refd. The Tervaete, 
[1922] P. 259 ; Duff Development Co. v. 
Kelantan Government, [1923] 1 Ch. 385. 
Mentd. Aksionaimoye Obschesivo A. M. 
Luther v. Sagor, [1921] 3 K. B, 532. 

392. Add, Amiotaiiona : — Refd. Aksionaimoye Ob- 
Bchesivc) A. M. Luther v. Sagor, [1921 ] 3 K. B. 
532; The Tervaete, [1922] P. 259; Duff 
Development Co. v. Kelantan Government, 
i. 385 ; The Jupiter (1924), 93 
; The Jupiter (No. 3) (1927), 137 

392a. .] — (1) In proceedings in the cts. 

of this country by or against the ruler of a 
colonial State who.se sLitus is disputed a 
WTitten statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent t-o a 
communication from the Crown &, therefore, 
conclusive. Sc the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
co. Sc the Govt, of Kelantan an award was 
made in favour of the co. with costs The 
Govt, of Kelantan then moved to set aside 
the award Sc this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt, of Kelantan. Upon an 
application by the co. for payment by the 
garnishees the Govt, of Kelantan Sc the 
Crown agents appeared together Sc contended 
that Kelantan was an independent sovereign 
State Sc the ct. had no juri^ction to execute 
the orders for costs by a levy on the property 
of that State : — Held : (2) although the 

Govt, of Kelantan had, by initiating proceed- 
ing to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(8) that submission had not the effect of 
render^ liable to execution any prop^y 
belonging to the Govt, within the jurisdiction. 
— Duff Development Co. v. Kelantan 
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Government, [1923] 1 Ch. 385 ; 93 L. J. Ch. 
273 ; 129 L. T. 290 ; 39 T. L. R. 187 ; 07 
Sol. Jo. 260, 0. A. 

893. Add. AnnotcUions : — Refd. The Porto Alex- 
andre (1919), 89 Jj. J. P. 97 ; Compania 
Mercantil Argentina v. United States Ship- 

S ing Board (1924), 63 L. J. K. B. 816. 

[entd. Aksionairnoye Obachestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456 ; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385 ; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 

393a. .] — ^A sovereign independent State 

does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract ; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country. — Compania. Mercan 
T iii Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816 ; 131 L. T. 
388 ; 40 T. L. R. 601 ; 68 Sol. Jo. 600, C. A. 

393b. .] — Duff Dbvelopbibnt Co. v. 

Kelantan Government, No. 392a, anf*>. 

393c. .] — Dqff Development Co. v. 

Kelantan Government, No. 387a, ante. 
894. Add. Anjiotations : — Refd. }{e Suarez, Suarez 
V. Suarez, [1918] 1 Ch. 176 ; The Gagara, 
(1919J P. 95 ; The Porto Alexandre, [1920] ' 
P. 30 ; Duff Development Co. v. Kelantan 


Part IV. — Conditions 

411. Add. Amiolaiion : — Mentd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

412. Add. Amwtatioii : — (ttncralh/, Mentd, Elies- i 

mere v. AVallaee, (1920J 2 Cli. 1. ' 

413. Add. Annotation : — Mentd. H. v. Canadian 

N. Ry., [1923] A. (’. 71 1. ' 

425, Add. Annoiations : — Consd. Joaeliimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank r. SutelifTe, (1918J ! 
2 K B. 833. I 

428. Add. Annotation : — Refd. Bradford Old Bank, 
Ltd. V. Sutclilfe (1918), 34 T. L. K. 019. 

430. Add. Annotations : — Consd. Joachimson , 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Bradford Old Bank v. Sutcliffe, [1918] 
g K. B. 833. I 

434. Add. Annotations : — Refd. Bradford Old Bank | 
V. Sutcliffe, [1918] 2 K. B. 833 ; Joachimson 
V. Swiss Ba^ Corpn., [1921] 3 K. B. 110. 


Government (1922), 39 T. L. R. 96 ; Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 797 ; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 810. Mentd. Aksionaii- 
noye Obschestvo A. M. Luther v. Sagor, 
[1921] 3 K. B. 532, 

408. Add. Annotation: — QeneraUy^ Refd. Soviet 
Republics Union v. Belaiew (1925), 18 i 
L. T. 64. 

406. Add. Annotations : — Consd. Duff Develop- 
ment Co. V. Kelantan Government, [1924] 
A. C. 797. Retd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 95 ; The Porto Alexandre, [1920] P. 30 ; 
Duff Development Co. v. Kelantan Govern- 
ment (1022), 39 T. L. R. 96 ; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. IC. B. 816. 

WI. Add. Annotation: — Mentd. The Fagernes, 
[1937] P. 311. 

407a. .] — Duff Development Co. v. 

Kelantan Government, No. 392a, ante. 

407b. .] — Duff Development Co. v. 

Kelantan Government, No. 387a, ante, 

409. Add. Annotations : — Refd. Aksionairnoye Ob- 
Hcbestvo A. M. Luther v. Sagor, [1921] 1 
K. B. 456 ; DulT Development Co. v. Kelantan 
Government, [1923] 1 Ch. 385 ; DulT Develop- 
ment Co. V. Kelantan Government, [192IJ 
A. O. 797. 


Precedent to Action. 

436. Add. Citation 11 li. .1. (L B. HI. 

448. Add. Annotations Refd. Br.idford Old Bank 
V. Sutcline, 11918] 2 K. B. 833. Mentd. 
.loaclumson v. Swws Bank Corpn., 1 1921] 
3 K. B. no. 

457. Add. innotafion : Mentd. Re IMrito Leib*, 
Rjt p. J>e« Ohvaes, 1J929J 1 (3i. 221. 

461. Add. Amiotalions Consd. .loachimson v. 
Swiss Bank Corpn., |1921j 3 K. B. 110. 
Refd. Bra»]tord Old Bank v. Sutcliffe, [I918J 
2 K. B. 833. 

462. Add. Annotatioj} : — As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. 833. 

463. Add. A rmo/af ion Consd. Bradford Old 

Bank v. Suiclifle, [1918J 2 K. B. 833. 

480. Add “ For full anns., see S. C., No. 176, 
anle.^* 


Part V. — Suspension 

496. Add. Annotation : — Refd. Admiralty Comrs. 
V. S.S. Amerika, [1917] A. C. 38. 

497a. .] — If the party know tliat he has 

been robbed of the goods, he must, in order 


of Right of Action. 

to obtain restitution, first pro.soeute tiie 
felon — Harris v Shaw (1736), Leo temp. 
Hard. 349 ; 95 E. U. 226. 

Annotation: — Refd. Wells o, Abrahams (1H72), L. It. 7 
Q. IL 554. 


PART V. SECT. 4, SUB-SECT. 1. 

498 iL Claim under Crimi- \ 

not Inivriee Code of IrOand .] — The 
role or doctiine that no olril remedy 
will lie against the perpetrators of a 
felonioos act nntil they have been 
prosecuted to conviction is not 
applicable to a claim for compensation 


under CMminal Injuries Code of 
Ireland for goods stolen in the course 
of rioting. — T ylkb v. Cork County 
Council, 11921] 2 I. IL 8, — IR, 

499 i. . J — criminal charge 

was laid by pltf. bank against deft. In 
respect of $1,800 which ttio bank 
alleged it had overpaid deft. Before I 

9 


I decision in thr erixriinal trial had l>ccn 
given, pltfs. Insliluted an action to 
recover the money. It was contcride<i 
on behalf of deft, that immediately 
evidence disclosed “ 
on the part of deft., which had not h'‘< n 
prosecuted to conviction or junuiftii, 
pltfs. should not have been allow (<i to 
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Enoush and Ehpibn DiaxsT SumjesuENT. 

507. Add. Annotation: — Retd. Admiralty Comrs. 540. Add. Annotations: — ^Retd. Wdd-Blundell v, 
V . S.S. Amerika, [1917] A. C. 88. Stephens, [1919] 1 K. B. 520 ; Samuel ti. 

Dumas, [ifed] JL O. 481 ; Pailin v. Kortbem 
516. Add. Annotation: — Retd. Canvey Island B^loyers Mutual Indemnity Co., [1925] 

Comrs. V . Preedy (1921), 91 L. J. Ch. 203. 2 K. B. 73. 


Part VIII. — Maintenance and Champerty, 


549. Add. Annotations : — ^Expld. Neville v. London 
Express " Newspaper, [1919] A. C. 868. 
Retd. Ford v. Radford (1920), 36 T. L. B. 

658. 

651. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 868. 


L. J. K. B. 282 ; 120 L. T. 299 ; 36 T. L. R. 
167 ; 63 Sol. Jo. 213, H. L. 


Annotationa : — A$ to (2) FoUd. Hickman v. Kent or Bomne; 


ReZd. WUd V. Simpson, 119! 
Torrington, [1920] 1 K. B. 2 
V. Stephens, [1920] A. O. 956. 


Hentd. Weld-Blnndell 


558. Add. Annotation: — ^Retd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

556. Add. Citation .-—After “ [1917] 2 K. B. 664, 
O. A.** add ** On appeal, [1919] A. C. 368, 
H. L.,»’ & after “ 660 *» add 661a, 719a.’» 
Add Annotation: — Retd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 


561. Annotations : — As to (2) Retd. Mackey v. 
Monks (Preston), [19181 A. 0. 59. Oeneratly, 
Mentd. Turner v. Kingsbury CoUieries, [192l] 
8 K. B. 169. 

561s. Speeial damage — Necessity to prove.] — 

Nbvhxb V . London “ Express ” News- 
paper, Ltd., No. 660, ante. 


667. Add. Annotation :— Retd. NeviUe v. London 561b Pitt., a member of deft. 

Express *’ Newspaper, [1919] A. C. 868. assocn., bro^ht an action C., the 

, . secretary, & W., the president, of the assocn., 

558. Add. Annotation : — Consd. NevUlo v. London for libel in the conduct of the business of the 

“ Express *’ Newspaper, [1919] A. C. 868. assocn.. dc in the action C. counter- 


659. Add. Annotations : — Consd. Neville v. London 
“Express” Newspaiior, [1919] A. 0. 368. 
Refd. Wold-Blundoll v. Stephens, [1919] 1 
K. B. 620 ; Hickman v. Kent r ^ Romney 
Marsh Sheopbroeders* Assocn. (1920), 86 
T. L. R. 628. 

660. For the existing paragraph substitute the 
following paragraph : — 

'•] — (1) The success of the main- 
tained litigation, whether an action or a | 
defence, is not a bar to the right of action for { 
maintenanco. 

(2) An action for damages for maintenanco 
will not lie in the absence of proof of special 
damage. — NBvnxB v . London “ Express “ 
Newspaper, I/td., [1919] A. C. 368; 88 i 


claimed against pltf. for damages for libel in 
respect of the same business. The action 
resulted in judgment for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify 0. 
& W. Bgai^t any liability or costs arising 
from the action against thorn, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that any costs of 
the action for wUch the assocn. would be 
liable should be paid pro tanto out of any 
moneys recovered in the action. Pltf. then 
brought an action against the assocn. for 
maintenance & champerty, & other relief : — 
Held: (1) champerty being a form of 


)rooco(l with tho aotloa, lint bhould I 
inve been non-Buited . — Held ’ as a 
criminal prosecution hod actually boon 
carried through, eyen though the 
decision was iinder advlsemont, the 
action could bo znaintalnod. — Rtan- 
DABD Bank ok Canada v. Rhukn Waii, 
11019] 1 W. W. II. 680 ; 26 B. C, II. 
441.— CAN. 


499 il. .} — ^Where, In an 

lU'tlun for assault & battery, pltf. 
inoves that the Injury caused grieyous 
bodily harm. pltf. will be nonsuited 
unless It appears that proceedings hare 
been taken against deft, for the 
criminal offence — Sohohl v, Kat 
( 1862), 10 N. 13. R. (5 All.) 244.— CAN. 


604 iii. — — — — - — — — — ^1— 
bold A fast rule can be laid douii to 
Indicate tho oonbJdeintions b> which 
u 1 1 ought to be guided in considering 
the quohtion of the stay of a crJmii^ 
protetding. pending the disposal of a 
ilMl Mill, \ each case must be deter- 
mined upon Its own foots. Kncu if 
some or all tbe matters materially in 
Issue ore the sumo, that in itself cannot 
be a reason for btajing the criminal 
proceedings. One tcbt Is whether tho 

fi ro8ecutlon Is public or private. Where 
1 is public the ct. as a rule would not 
stay criminal proceedings. — Oopai.- 
CHANDRA CaAKKA%ARTI 1'. KlNO £M- 


PKROK (1929), I. L. 11. 57 . Calc. 558.— 

IND. 

604 Iv. .] — The rule 

that where pltf. sues in respect of a 
wrong which is a tort Sc also a felony, 
deft, should be prosecuted in respect of 
the felony before tbe oiyll action is heard, 
does not make such criminal prosecu- 
tion an indispensable condition preoe- 
deat to the right to maintain the ci-vil 
action. In Its modem application tbe 
rule is merely suspensory of the cWil 
riglits, & Is subject to the exercise of 
Judicial discretion. In exorcising such 
discretion tho ct. may oonsidor oTroum- 
stances, such as tho Uifanoy, ignoranoei, 
or poverty of idtf., which may afford 
excuse for tho ffdluie to prosecute In 
respect of the felony. Where pltf. has 
obtained a verdiot in the oivll action, 
the ot., on motion tor a new trial or tor 
Judgment, may consider the oiroum- 
stanoe that between verdict & motion 
deft, has boon prosecuted in respect of 
the felony. — C arusis v. Orr (No. 2), 
[1918] 2 I. R. 442.— IR. 

504 V. — .] — On Aug. 

12, 1920, an information for theft was 
laid by defts. against ]^tf . On Aug. 23, 
1920, pltf. b«an an action in a dl^^on 
ot. aipsdnst defts, to recover $99 tor 
wages; on Aug. 80, defts. counter* 
claimed In tbe diviBion ot. action Ua 
money A tioketa amounting to $202. 74, 

10 


** fraudulently Sc without colour of 
right ” converted by pltf. to his own 
use, the subject of conversion being 
the same as that in respect of which the 
criminal oharge 'was made ; on Sept. 22 
pltf. was committed for trial on the 
criminal charge, & on Sept. 30, a 
true bill was found against him in the 
seasions. On a subsequent <fay the 
Judge of tho dlvistou ct. heard argu- 
ment as to whether the action should 
be proceeded writh before the criminal 
charge was taken up ; he decided that 
It should. Sc fixed a day for trial, but 
on Dec. 10, 1920, neither the action 
iior the orunlnai prooeedmg having 
been tried, an order was made by a 
Judge of the Supreme Ct. of Ontario, 
upon the application of defts., pro- 
hibiting tho Judge of the division court 
from proceeding in the action until 
after the final dlsposliion of the crimi- 
nal prosecution. Pltf. appealed from 
this order. Sc before the completion of 
the argument of the appeal pltf. was 
tried upon tho criminal charge Sc 
acquitted : — Held : the division ct. 
Judge had the right, the claim Sc 
coimterclaim b^ng wdthin the Juris- 
diction of the ot.. to stay prooeeolngs 
or otherwise deal with the case; Sc 

{ irobibltlon did not He, even if the 
udge erred in tbe oonolusion to which 
le came . — Re Bbtamt v. Cm Daibt 
C o. (1921), 64 D. L. R. 283 ; 37 Osn. 
Crhn. Gas. 405 ; 50 O. L. R. 40.— CAN. 
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xnainteiiiance, a decision which applies to 
the ffenwt must also apply to the spcdea ; 
(2) pltf. had not proved any special damage, 
ids claim in champerty fidled equally 
with his claim in maintonance. — Hiceman v. 
Kent or Bomnby Marsh Sheepbreeders* 
AssocK. (1020), as reported in 161 L. T. Jo. 6, 
O. A. 

566* Add* Annotation : — Refd. Neville v. Ix>ndon 
** Express Newspaper, [1010] A. C. 308. 

667. Add, Annoiaiion : — Mentd. Weld-Blundell v. 
Stephens, [1020] A. O. 056. 

569. Add, Annoiaiion : — Consd. Neville v. London 
“ Express *’ Newspaper, [1010] A. C. 368. 

676. AnnotaHons : — ^For “ For full anns., see ” 
read “ Mentd. Williams v. Page (No. 4) 
(1850), 28 Beav. 148.” 

577. Add, Annoiaiion : — Consd. Neville v, London 
” Express *’ Newspaper, [1010] A. C. 368. 

588. Add, Annoiaiions : — Refd. County Hotel & 
Wine Co. v, L. & N. W. Ry., [1018] 2 K. B. 
261 ; Ford v, Radford (1020), 30 T. L. R. 658. 

584a. Special damage — ^Necessity to prove.] — Hick- 
man V. Kent or Romney Marsh Sheep- 
breeders’ Assocn., No. 561b, ante. 

585. Add. Annoiaiion : — Refd. Ford v, Radford 
(1020), 36 T. L. R. 658. 

589. Add. Annotation : — ^Refd. Parkinson v. College 
of Ambulance & Harrison, [1026] 2 K. B. 1. 

690. Add. Annotations : — Apld. Ford v. Radford 
(1020), 36 T. L. R. 668. Refd. Neville v. 
Ijondon ” Express ” Newspaper, [lOlO] A. C. 
368. 

692. Add. Annotation : — Refd. Ford v. Radford 
(1020), 36 T. L. R. 058. 

694. Add. Annotation Wild v. Simpson, 

[1019] 2 K. B. 544. 

598a. Percentage.] — Pltf. was retained 

by deft, to act as his solr. in an action brought 
against him. Deft, had a counterclaim, 
while the action was proceeding, an agree- 
ment was made that in the event of deft.’s 
recovering more than sultlcient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft, for 
any costs of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pltf. in that action. Deft, lost the action, 
& his solr. sued him for the costs : — Held : 
pltf. could not recover as (1) (Bankes, Ii.J.) 
the agreement was champertous, A its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action ; 


(2) (Atkin, L.J.) the champertous nature 
of the agreement prevented pltf. from ('om- 
pleting his services lawfully, & consequently 
he coidd not recover on a qiianlurn meruit. — 
Wild v, Simpson, [1910] 2 K. B. 541-, 88 
L. J. K, B. 1086 ; 121 L. T. 326 ; 35 T. L. R. 
676 ; 63 Sol. Jo. 625, O. A. 

599a. .] — Pltf, carried on business as 

the “ Turf Register,” which in a prospectus 
issued by him was called a ” society ” ; but 
he was the sole proprietor of the business, 
though he described himself in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts wliich, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft, in the terms of the prospectus, that in 
consideration of pltf. ” putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant At 
the society.” Pltf. brought an action to 
recover the amounts of debts alleged to have 
been wrongfully collected by deft, in breach 
of the agreement : — Held : the agreement 
was illeg<^ & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover. — Kohd v. 
Radb'OUT) (1920), 30 T. L. R. 658; 61 Hoi. 
Jo. 571. 

601. Add, Amioialiom : — Refd. County lioU'l Ac 
Wine Co. v. L. & N. W. Ry., [19181 2 K. B. 
251 ; NevilK* v. liondon ” Express ” News- 
poper, 1 191 9] A. (\ 308 ; Ellis v. Torrington, 
[1920] 1 K. B. 309. 

602. Add. An7}otatioin ; —Bold, County Hotel Ac 
Wmo Vo. V. L. & N. W. Ry., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [10201 I K. B. 309. 

603. Annotation : — As fo (I ) Refd. (>)unty llott*l Ae 
Wine (;<>. V. L. & N. W. Ry., |1918J 2 K. B. 
251. 

604. Aiwotaliom Refd. County IToi**! Ac Wine 
Vo. V. L. Ac N. W. Ry., [1918] 2 K. B. 2.51 ; 
Marsden v. llcycs, (1927, 2 K. ii. 1. Refd. 
t.otiliffe r. EdelsUm (1930), 99 1,. J. K. B. 
517. 

604a. Assignment of option to take 

lease.] — In 1853 the L. Ac O. Ity. Co., the pro- 
decesBors of deft, co., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with n., his exors., administrators Ac limited 
assigns that ” the co. Ac their successors Ac 
assigns shall i>ermit the tenant or occupier 


PART VIll. SECT, i, SUB-SECT. 8. 

581 Ix. .J— One, D., died 

sonless in 1843, leavlnir him rarririntf 
three widows, the last of whom died 
m 1894. The widows had from time 
to time made numerous alienations of 
portions of their husband’s estate to 
defts., most of the transactions being 
evidenced by registered deeds. In 
1906. the present enlt for possession 
was Drought by A., a collateral of D. 
ft certain assignees from A., to whom 
be, altar the death of the lost sur- 
viving widow, had transferred a share 
in the prop^y in consideration of 
their agreeing to supply funds for the 
litigation to recover back the land from 


the alienees : — Held : the English 
mloB against champerty & maintenance 
me not in force in India, ft agreements 
to finance litigation on coiuUtion of a 
promise to share in its frnlts are not 
against public policy or void ft can be 
enforced, unless they are extortionate 
or otherwise inequitable. — T hakar 
Singh v. Uttam Kaor (1929), I. L. R. 
10 Lab. 613.— IND. 

594 viL .1— The 

English law of champerty is not in 
force in India ft fair agreements to 
share property in litigation with others 
In consideration of their simplylng the 
funds for earning on suits are not 
opposed to pubuc policy, ft such agree- 

11 


menta should receive eflcoi except wlicn 
extortionate or inequitable — J ndar 
SINOH c. Munsoi (1919), 1 Jj. 11. 1 
Lah. 124.— -IND. 

694 viil. .1 -An agreement 

to contrlbato towaidH the costs of a 
law suit in consideration of receiving 
a share in the rehiUt of the suit: — 
Held: on the facts to be not oham- 

pCTtOUB. — FKUX)W8-HMITH V. SHANKS 
(1925), 40 N. L. U. 168.— 8. AF, 

PART Vlll. SECT. 2, SUB-SECT. 1. 

601 II. Painnent of consideratu/n 

dtptndeni on succsss of. action — Awngn- 
mtni void.) — Fnurr Mortoagic Co. v 
NooD. [19851 4 D. L. R. 221.— CAN. 
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of the hotel for the time being & his servants | 
to have access to the platforms of the station | 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ” at a rent to be teed as there 
mentioned, “ in reference to any other 
party.’* In 1860 H. granted a sub-lease of 
the hotel premises to B. for 21 years, & the 
CO. also granted to B. a lease of the refresh- 
ment rooms for 21 years. In 1806 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assignment 
from H. of the land comprised in the lease of 
1853 & All & six^lar other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1858.” Prom 
1806 onwards pltfs. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1800 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. & C. lly. Co. On April 2, 
1801, defts. & the Caledonian By. Co. 
demised to pltfs. a plot of land adjacent to 
the Jiotel for 902 years. The deed recited 
the lease of 1853, Ac referred to it as the 
” principal indenture ” ; & it also provided 
that “ these presents are without prejudice 
to any of the covenants conditions A: agr(*e- 
ments contained in the principal indenture,” 
which wer<j to remain Ac be in full force. On 
Mar. 24, 1910, defis. gave six months’ nolice I 
to pltfs. to determine their occwpation of the 
refreshment rooms. Pltfs. gave up posses- 
sion, Ac then served a written notice on defts. 
stating their desire to exercise the option 
contained in the lease of 1853, & requesting 
to bo informed as to terms. Detts. having 
ignored the notice, pltfs., on Oct. 10, 1910, 
obtained an express assignment from the 
peraonal representatives of 11., who had 
died in 1870, of ‘‘ all that the benefit right 
title Ac int(*rest, it any, now remaining out- 
standing of or othenviso vested in them or 
any or either of them of A: in the railway 
obligations.” Pltfs. claimed (a) a declara- 
tion that defts. by the lcas(* of 1853 were 
under an obligation to put Ac keep the I 
occupier of pltfs.’ hotel in occupation of the i 
refreshment rooms, upon the terms of paying | 
therefor a fixed market rent ; (5) to have 
such rent teed under the direction of the 
ct. ; (c) damages for the broach of such 

obligation by defts. : — Held : ( 1 ) the option 
clause did not run with the land, & pass 
ipso facto by the assignment of the lease of 
1853, as it did not touch or <;:oncern the 
tiling demised ; (2) the option clause was 
assignable, Ac was not a covenant ineroly 
personal to the covenantee ; (3) the benelit 
of this clause was not assigned by the | 
deed of 1860, inasmuch os the word 
” premises ” therein referred to the land Ac 
buildings demised, Ac not to the option i 


clause ; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., At; did not 
constitute a binding recognition of pltfs. as 
the assignees of the option clause ; (5) the 
assignment of Oct. 16, 1910, by the personal 
representatives of H., of the option clause 
in the lease of 1853, being an assignment of 
a right of property, was not invalid for 
champerty ; (6) the option clause was void 
for uncertainty ; (7) the option clause was 
ultra vires of the railway co., as it fettered 
injuriously Ac gravely their obligations of 
performing efficiently their public duties. — 
OouNTY Hotel Ac Wine Oo. v. London & 
North Western By. Co., [1918] 2 K. B. 
261 ; 87 L. J. K. B. 849 ; 119 L. T. 38 ; 84 
T. L. B. 393 ; 17 L. G. B. 274 ; affd^ on other 
grounds, [1921] 1 A. C. 86. H. L. 

807. Add. Annofations : — As to (1) Distd. Ford v. 
Badford (1920), SO T. L. B. 068. Refd. 
County Hotel & Wine Co. v. L. Ac N. W. By., 
•{1918] 2 K. B. 261. 

616. Annotation : — ^Refd. County Hotel Ac Wine Co. 
V. L. Ac N. W. By., [1918] 2 K. B. 251. 

617. Add. Annotaiiona County Hotel & 

Wine Co. v. L. Ac N. W. By., [1918] 2 K. B. 
251 ; Ellis v. Torrington, [1920] 1 K. B. 399. 

617a. Lease of tithes — With covenant to take legal 
proceedings for recovery of tithes.] — Agree- 
ment to lease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
paid tithes to the lessor during his incum- 
bency with a stipulation that the intended 
lessee would, within a given time, take such 
legiU proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise : — Held : not to be within Statute 
of Maintenance, J640 (c. 9 ). — White 
Gardner (1835), 1 Y. Ac C. Ex. 385 ; 100 
E. B. 157. 

621. Add. Amiotaiiona : — Consd. (^ounty Hotel 
A: Wine Co. r. L. Ac N. W. By., [1918] 2 
K. B. 251. Apld. Ellis v. Torrington, [1920] 
1 K. B. 399. 

621a. Dilapidations.] — A freehold mes- 

suage Ac tenement were the subject of the 
following leases : (a) a head lease which ex- 
pii-ed on Dec. 25, 1917 ; (5) an underlease 
which expired on Doc. 18, 1917 ; (c) a 

sub- underlease which expired on Dec. 15, 

1917. All three leases contained onerous 
covenants to repair the promises Ac to keep 
them & yield them up in good repair. The 
sub-underlease became vested by assignment 
in deft. On Dec. 18, 1917, pltf. who had been 
a tenant to deft, of the same premises, Ac was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, Ac on May 1, 

1918, took a conveyance of the fee simple of 
the promises together with the benefit of the 
covenants in the head lease. At the ex- 
piration of all the leases the premises were 


Id ffcttins a title throuffh the suit 
& that they would settle all claims of 
Messrs. £. G. against pltfs. Pltfs. 
haviDfr sued dot ts. ou the last -mentioned 
covenant ; — Held : the asroement was 
void for champerty Sc maintenance. Sc 
they therefore could not recover. — 
Cakk t?. TAXNAini.1. (1870), 30 U. C. R. 
217.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 3. 

620 1. Purchase of lands in litigation — 
Pending actums relaiing to property 
purchased — Specxfic perfomiunce.) - 
Pltfs. having filed a bill for specific 
performance of a contract by one R. 
to sell a certain mine to them, it was 
ogrood between pltfs. T., one of the 
now defts., iionding such suit, that 
certain persons should purchoao said 


niino from pltfs. ; that they should 
deposit the money required for the 
securitr for costs which pltfs. bod bceu 
I ordered to give in said suit & nay all 
j costs incurred or to be Inourrod tnereiu, 
I or in any other suit brought or defended 
I by thorn respecting said mine. Sc pay 
' all moneys due for the purchase thereof. 
Sc allot to each of pltfs. a twentieth 
share therein, if they should succeed 

12 



Vol. I.— Action. Cases 621a — 689a. 


out of repair & deft, was threatening pltf. 
with an action on his covenant. Thereupon 

E ltf. obtained an assignment of the full 
enefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft, as assignee 
of the sub-imderlease for breaches of the 
lessee’s covenants therein : — Held : the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate. — 
Ellis v. Tobrington, [1020] 1 K. B. 399 ; 
89 L. J. K. B. 369 ; 122 L. T. 361 ; 36 
T. L. II. 82, C. A. 

Annotations : — Befd. Kye r. Purcell, [1926] 1 K. H. 140. 
Mentd. Colo v. Kelly. [1920] 2 K. B. lOG. 

686. Add. Annotation : — Generally, Mentd. He I 
Jordison, Koine v. Jordison, [1022 1 Ch. 440. ' 


634. Add. Aiinoiation : — Consd. Ellis v. Torrington, I 


[1920] 1 K. B. 399. 


635. Add. Annotations : — As to (1 ) Refd. Klliss v. 
Torrington, [1920] 1 K. B. 390. As to (2) 
Consd. ('oiinty Hotel A Wine Co. e. li. A 
N. \V. By,. [1918] 2 K. B. 2.51. Refd. Eaile 
(1925), Ltd. V. llciiLsworth K. 1). C. (1928), 
140 L. T. 69. Generally, Refd. Eaik* r. 
Homsworth K. 1). C. (1928), 44 T. L. K. 758. 
Mentd. lie Pain, G ustavson v. Jlaviland, • 1 9 1 9 j 
1 Ch. 38. , 


636. Add. Annotations .— Apld. EDis V. Torrington, | 
[1920] 1 K. B. 399. Refd. County Hotel Ac 
Wine Co. v. L. & N. W. Ily., [1918] 2 K. B. 251 . 

637. Add. Annotations : — As to (1 ) Apld. Ellis v. 

Torrington, [1920] 1 K. B. 399. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ky., 
[1918] 2 K. B. 251, | 

637a. Actions for infringement of copyright — 

Society for protection of copyright Interests of 
members.] — Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, k> 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members : — Held : 
the arrangement TOtween the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 
pltfs. were entitled to succeed. — PEaiPORMiNG 
Bights Society, Ltd. v. Thompson (1918), 
34 T. L. R. 351. 

637b. Assignment of Judgment.] — In an action 
of assumpsit to pay money in consideration 
of the assignment of a judgment : — Held : 
this was good consideration &; might be 


assigned without maintenance. — I ^der r. 
Ohesletn (1664), 1 Sid. 212 ; 82 E. 11. 1063. 
Annotations : — Mentd. Master v. Miller (1701), 4 Term Hep. 
320 ; Price v. Seaman (1826), 7 Dow. & By. K. I). 14. 

640. Add. Annotation : — Consd. Neville t\ Jjondon 
“ Express ” Newspaper, [1919] A. C. 368. 

641. Add. Annoiaiion : — Refd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

642. Add. Annotation : — ^Refd. Neville v, londoii 
“ Express ” Newspaper, [1919] A. C. 368. 

644. Add, Amiotations : — Consd. Neville v. London 
“Express” Newspaper, [1919] A. O. 368. 
Dlstd. Ford v. Radford (1920), 30 T. L. R. 658. 

645. Add. Annotation : — Refd. Neville v. Tx>ndon 
“Express” Newspaper, [1919] A. C. 368. 

646. Add. Annolalions : — Retd. Neville v. Jjondon 
“ Express ” Newspaper, [1919] A. (7. 368 j 
Weld-Blundcll r. Stephens, [1919] 1 K. B. 
.520 ; Hickman v. Kent or Romney Marsh 
Shecpbrt'cdors’ Assocn. (1020), 36 T. li. R. 528. 

648, Add. Annotations : — As to (1) Apld. Ford r. 
Radford (1920), 36 T. Ji. U. 658. Generally, 
Refd. Seville v. London “ Express ” Nonvs- 
paper, [1910] A. C. 368. 

655. Add. Ainiotaiions : —JHotd. Neville v. Tiondon 
“ Express ” Newspaper, (lOlOJ A. 368 ; 
Ford V. Radford (1920), 30 T. L. R. 658. 

656. {tl(f. Annoiuhons : Mentd. Lynn Raitiber, 

119:10] 2 K. 11. 72 ; r. JiCgli (19:10), 1 13 

li. T. 151. 

661. Add. Annotations : —Dlstd. Ford v. Radford 
(1920), 36 T. Ji. R. 658. Refd. Neville v. 
liondon “ Express ” Newspaper, [1919] A. (\ 
368. 

665. Add. Annoiatio7i : — Refd. Neville v. liondon 
“ Express ” Newspaper, [1019] A. C, 368. 

669. Add. Annotations : — Refd. Neville v. liOndon 
“Express” Newspaper, [1919] A. 0. 368; 
Ford V. Radford (1920), 36 T. L. H. 058. 

671. Add. Annotation : — Consd. Neville v. liondon 
“Express” Newspaper, [1919] A. C. 368. 

679. Add. Annotation : — Refd. Neville v. liOndon 
“Express” Newspaper, [1919] A. C. 308. 
681. A-dil. Annotation : — Refd. Neville v. liOndon 
“Express” Newspaper, [1919] A. C. 368. 
683. Add. Annotaiions : — Refd. Neville v. Tiondon 
“Express” Newspaper, [1919] A. O. 368; 
Wcld-Blundell v. Stephens, [1919] 1 K. B. 
520 ; Hickman v. Kent or llomney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T, L. R. 
528. 

685. Add. Annotations: — As to (1) Dlstd. Ford v. 
Radford (1920), 30 T. L. R. 658. Refd, 
Neville v. London “ Express ” Newspaper. 
[1919] A. C. 368. Generally, Refd. Wiggins v. 
Lavy (1928), 44 T. L. K. 721. 

687. Add. Annotation: — As to (2) Refd. Wild v. 

Simpson, [1919] 2 K. B. 544. 

Qg9a, .] — Observations as to the cir- 

cumstances in which a solr. may take up a 


PART VIII. SECT. 2, SUB-SECT. 4. , 

634 U. tiubjeet to lUigalton — 

Convet/ancs vaiid .] — By reason of the 
rieotiou of the Quinze Lake Dam, & the 
consequent raiui^ of the level of the 
water in the lake, parts of certain 
properties in the neighbourhood were 
flooded. The Crown expropriated the 


rUrht bo to flood tlioHO properties in- 
cludlua the one in question herein, 
which at the tunc of the expropriation 
belooffcd to V. Suhseiiuontly V. sold 
the property to II, tc^ther wUh V/s 
right to recover the comfiensation fit»tn 
the Crown for all damages caused 
him by the floodlncr be expropriation. 

13 


The Crown (xliibitod an information 
oeknow Icrlglng liability ik seeking to 
have the aiuount of tlie coinpfmButioii 
fixed, & made H. deft. . — lit Id : th* 
a-Mlgnment from V. to H. was not an 
lisf-jifument of litigious rights. — II » 
Hti aUJl). 21 Exch. C. B V. 
CAN. 
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roeculative case on behalf of a poor client, 
& as to the terms on which he may do so. — 
Wiggins v, IolVY (1928), 44 T. L. R. 721, 
0. A. 

692. Add, ArmotcUions : — ^Reld. Neville v. London 
** Express ” Newspaper, [1916] A. O. 368 ; 
Ford r. Radford (1920), 80 T. L. R. 668. 

695. Annotatim : — ^Refd. Wild v. Simpson, [1919] 

2 K. B. 544. 

696. Add. Annotation: — Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 

699. Add. Annotation: — Ae to (2) Refd. Wild v. 
Simpson, [1919] 2 E. B. 644. 

702. Add. Annotation : — ^Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 

707. Awiotofion ; — ^Mentd. Tie A Solicitor (No. 2) 
(1924), 93 L. J. K. B. 761. 

711a. .] — ^A solr. will never be permitted 

to deal with his client for the propeiiy in 

question in the cause. — Dowun v. i 

(1823), as reported m 1 L. J. O. S. Oh. 169. I 


716a. .]— -PiTTMaN v. Pbudsntial 

Dbpobit Bank, Ltd. (1896), 13 T. L. R. 110 ; 
41 Sol. Jo. 129, O. A. 

716. Add. Annotation : — ^Refd. Neville v. London 
Express ” Newspaper, [1919] A. C. 868. 

719. Add. Annotation : — Held. Neville v. London 
** Express Newspaper, [1919] A. 0. 368. 

719a. Necessity of proving special damage.]— 

Neville v. London Express ” News- 
paper, Ltd., No. 560, ante. 

12Xt. Add. Annotation : — Consd. Neville v. London 
“ Express ” Newspaper, [1919] A. C. 368. 

725. This paragraph was in effect reversed by the 
House of Lords, eee Neville v. London 
“ Express ” Newspaper, Ltd., No. 660, ante. 

726, Annotation : — ^Refd. Neville v. London “ Ex- 
press Newspaper, [1919] A. C. 368. 

781. Add. Annotations : — ^Apld. Ford v. Radford 
(1020), 36 T. L. R. 668. Refd, Neville v. 

I London “ Express ” Newspaper, [1919] A. C. 

I 368. 


PART VIII. SECT. 4, SUB-SECT. 2.— A. 

89B iii, Legal ProfesauinB 

Act, 1911 (f. 13G), a. 97.1— An a«ioo- 
nient botwcon pltf. Sc deft, nmdo imdor 
the above sect., as to payment for 
deft. *8 sorvldos an aolr., was rosolndod 
on the ground that the provincial 
statute authorising such an agroeniont 
was ultra vtrea . — Tatixjb v. aIaokin- 
Tosn, [19243 3 D. L. It. 926 ; 3W. W. It* 


97 ; 34 B. C. It. 66 ; affo , [19241 1 
D. L. R. 877 ; 1 W. W. 11. 869 ; 33 
B. O. 11, 383.— CAN. 


PART VIII. SECT. 6, SUB-SECT. 2.— B. 

■a. Defence of champerty — Actum 
must be based on aareenvent .^ — Where a 
atatomont of olaim shows a good cause 
of action which if astabllshed at the 
trial will entitle tho pltf. to siicoeed, 


deft, cannot by setting up a 
ohampertouB agreement between pltf. 
Sc strangers to the oction deprive 
pltf. of hiH right to prosecute the action. 
The defence of champerty & main- 
tenanoe is confined to aotions on the 
ohampertous contracts themselves. — 
Davky V. Tallon (Man.). [1928] 3 
W. W. R. 215 : affd , [19291 1 W. W R. 
171 -CAN. 
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V61. L— Cases 1— 82a. 


ADMIRALTY. 

Part I. — Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 
of Justice. 


1. Add, Annoicdion : — Consd. The Fagemes, 
i;i926] P. 185. 

12a. .] — DoiiRiNaTON’s Cask (1616), 

Moore, K. B. 916 ; 72 E. R. 995. 

12b. ^.] — ^Mauttn V. Green (1004), 1 

Keb. 730 ; 83 B. R. 1210. 

25. CiiaiioM : — For “ The IjOrd Cochrane ” 
read “ Duncan v, M'Cauhont.” 

36. Add, AnnoicUion : — Mentd. The Regina 
d’ltalia, [1925] P. 123. 

87. Add. Annotation : — ^Mentd. The Sheaf Brook, 
[1926] P. 61. 

38. Annotations : — ^For “ For full anus., see 
Shipping & Navigation ” read “Mentd. The 
Hanna (1866), I.. R, 1 A. & PI. 283 ; General 
Steam Navigation Co. v, British & Colonial 
Navigation Co. (1869), L. R. 4 Ezch. 238 ; 
The Warsaw, [1898] P. 127.” 

39. Add, Citations :—a8Q2), 15 Moo. P. 0. C. 
304 ; 6 L. T. 658 ; 10 W. R. 124 ; 1 Mar. 
L. 0. 177 ; 16 B. R. 509, P. C. 

Annotaiions : — ^For “ For full anna., see 
Shipping & Navigation ’’ read “ Mentd. The 
Stettin (1863), Brown. & Lush. 109 ; The 
Hanna (1866), L. R. 1 A. & B. 283 ; General 
Steam Navigation Co. v, British & C’olonial 
Steam Navigation Co. (1869), L. R. 4 Exch. 
238 ; The Moselle (1874), 32 L. T. 570 ; The 
Vesta (1882), 7 P. D. 240 ; The Bristol City, 
[1902]P. 10; TheCayoBonito, [1903]P.203.” 

40. CUaiions : — Add after the words “ on another 
point ” “ »u6 notn. The Argos (Cargo Ex), 
Gauoet V, Brown, The Hewsons, Geipel 

V, CORNFORTH.“ 

Annotations : — P'or ** For full anns., see 
Shipping & Navigation” read “Mentd. 
Purkis V, Flower (1873), 43 li. J. Q. B. 33 ; 
Flower v, Bradley (1874), 44 L. J. Bx. 1 ; 
G. N. By. V. Swaffleld (1874). L. R. 9 Exch. 
132 ; Gunnestad v. Price, F^moro v. Wait 


(1876), L. R. 10 Exch. 65; The Alma 
(1880), 6 Ex. 1). 227 ; Allen i;. Garbutt (1880), 
6 Q. B. D. 165 , The Kona (1882), 7 P. 1). 
247 ; R. V. Southend Coimlv (Jourt .liidg<> 
(1884), 13 y. B. 1). 142; the County of 
Durham, [1801] P. 1 ; R. r. City of U>ndon 
Court Judge, [18921 1 Q- B. ‘^73; Tho 
Theodora, [18971 P. 279 ; Foster v. Dnseoll, 
landaav e. Attfield, Lindsa> ». I>ns<*oll, 
[1029] 1 K. B. 470.” 

41. Add, Annofatio^is : —Refd. Bllorman Lines f 
Grayson, [1919] 2 K. B. 514 ; Admiralty 
Comrs. V. S.S. Volute, [1922] 1 A. C. 129 ; 
Dow V. United British S.S. Co. (1928). 9s 
L. .1. K. B. 88; Servict* r. Hundoll (192))), 
45 T. L. R. 609. 

46. Add. Annotation : — Refd. The Fagornos, 
[1926] P. 185. 

61. Add. Annotation .'—Mentd. The Koursk, 

[1924] P. 140. 

53. Add. Annotalhn : — Mentd. The Rosalind 

(1920), 00 L. J. P. 128. 

66. Add, Annotation : — ^Mentd. The MogilcIT, 

[1921] P. 230. 

65. Add, Annotaiions : — Mentd. 7'ho MogilolX, 

[1021] P. 236 ; Tlie Ambatielos, The Copha* 
Ionia, [1023] P. 08 j The Stream Fisher, [1927J 
P. 73. 

66. Add. Annotations: — Refd. The JJandovery 
Castle, [1020] P. 110; The Jupiter, [1924] 
P. 236. 

70. Add. Annoiaiwna : — Consd. The St. George, 
[1026] V, 217. Held. The Tervaote, [J922J 
P. 250; The Colorado, [1923] P. 102; 
The Sylvan Arrow, [1023] P. 220. Mentd. 
Pocahontas Fuel Co. v. Ambatielos (1022), 
27 Com. Cas. 148; The Goulandris, [1027] 
P. 182 ; The Stream Fisher, [1027] P. 73. 

82a. — ^The Tubantia, No. 594a, post. 


PART X. SECT. 4, SUB-SECT. 1. 
•a. Equitable juriadiction.] — ^M. ob* 
tained Judgmeat for wages, etc., agalost 
the A*, the owners haring made 
default to appear. D. & Co., the 
owners of the oazgo, intervenod. The 
vessel was duly srised, sold at auction 
hr the Bherlff, 9c purchased by D. 8c Go., 
who made the necessary deposit. 
Honey bad been wired by appit. to 
disoharge pltf.’s clahn, but ornred too 
late to stop the sale. V. 9c Go. after- 
wards tendered the balance of the 
price, which was refused on account 
of an application to set aside the sale. 
Sc to redeem the ressei. D. 9c Co., on 
purohasing the ressei, made arrange- 
ments for repairs thereto, 9c at the time 
the appUoation was oiiginally made, 
they were negotiating for the sale 
thereof. The application was refused : 
— Held : while the Ajlmlty. Ct. exer- 
cised ao onquestionable equitable j urls • 
diction, inasmuch as appit. bad failed 
to show a superior equity to those 
arising In favour of the purchasers, the 
order refusing the application should 




not be interfered with — M cBride v. 
Dabbbix (1020). 20 Exch. C. R. 274. — 

GAN. 

PART I. SECT. b. 

ah. Action in rem — Tort Ofrmmttted 
J master — Heeovery of d(mage ».\ — 
o maritime lien attaches in the case 
of an assault by the captain on a 
seaman on board ship. Sc an action 
in rem does not lie aipBdnst the vessel 
to recover damage due to such assault. 

— LOUPIDBS V. THB SonOONKR Cau- 
MSBIS (1921), 69 D. L. R. 138; 20 
Exch. 0. R. 331.— CAN. 

BO. .) — If a tort is 

committed within the Jurisdiction of 
the ot. by the master of a ship, being 
a vrregrxnue, against a member of his 
crew, also a peregrin-us, tho ot. has 
Jurisdiction to arrest the tortfeasor or 
his goods, & to try an action based 
upon the tort ; but the commission 
of such a tort is not a ground for 
attaching the ship to found Jnrisd lotion 
unless the master has an iutcrest in the 
ship . — HoLKS V. S.S. Russel Haver- 
8IDB, 11921 J C. P. D. 136.— S. AP. 


id. Masttr’a claim tor damaffeH 

— rf* interest on wagea in arrrar — 
Whether enforceable by action in rem. ] — 
A British ship was attached to satisfy 
various creditors in rem, including the 
master ot the vessel. She was subse- 
quently sold, any liens of the onMlitors 
being transferr^ to the pro(‘oods. 
The master's claim included dania^'^ 
against the owners for wrongful ais- 
missal oaloulated from a date Hubsc- 
quent to the sale: — Held. (1) tho 
master was entitled to darn ages pan 
passu with his claim for wagoK^ which 
he could enforce by an action in rem : 
(2) the master was not entitled to 
claim in rem for inUrost upon arroar 
wages.— Re Owyhyh Casius (1920), 
41 N. L. It. 231.- -S. AF. 

PART 1. SECT. 6, SUB-SECT. 1.— B. (b). 

82 1. TorlH commuted on htgh sea-i J— 
The Akc h Ut. ot Canada in Admlty bn 
JarlNllction to entortadu an ufiuo 
against a ship arrested in (Utm l i 
waters (or a tort cornniltted on t b 'h 
seas — GoamnsRciAL Pacific (umi < ^ 


15 



Cases 87ar~141c. 


English anb Empire Digest Supplement. 


87a. .] — Held : barges, fitted with rudders 

& not propelled by oars, were ships *’ within 
M. S. Act, 1894 (c. 60), ss. 603, 742 .— The 
Harlow, [1922] P. 176 ; 91 L. J. P. 119 ; 
120 L. T. 703 ; 38 T. L. R. 376 ; 15- Asp. 
M. L. C. 498. 

Annoiatima: — Confd. Mercbants* Marine Insoe. v. North of 
England Proteuting & Indemnity Assocn. (1926), 42 
T. L. li. 724. Henld. The Aide. [1926] P. 211. 

89. Add. Annoiationa : — Aa io (1) Apld. The 
Harlow, [1922] P. 176. Dlstd. Merchants’ 
Marino Insce. v. North of England Protecting 
& Indemnity Assocn. (1920), 42 T. L. R. 724. 

126. Add. Annoiationa : — Refd. The Fagemes, 

[1020] P. 185. Mentd. Johnstone v. Pedlar 
(1921), 90 L. J. P. C. 181. 

126. Add. Annoiaiion : — Refd. The Fagernes, 
[1920] P. 186. 

130. Add. Annoiaiion : — Apld. The Porto Alex- 
andre (1910), 80 L. J. P. 97. 

130a. Yacht authorised to fly White Enslgn.]~By 
the Dockyard Port of Dover Order In Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
oilier tlian His Majesty’s sliijis are forbidden 
to use tlie eastern entrance to the Admlty. 
Harbour between one liour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Harbour Master. 
While using the entrance during the iiro- 
hibilod lioui« without tlie authority of the 
King’s Harbour MasUir pltf.’s yacht ran upon 
a wreck, wliich was said (o have been un- 
ligbt/<'d at tlie time :--Jic/d ; the fact that a 
yacht of tiie Royal Yucht 8< \iadron is 
authorised to fly the White Ensign does not 
confer upon her the status of one of His 
Majesty’s ships within reg. 9.— II.M.S. 
(jLA'm)N, [1923] P. 216; 93 L. J. P. 12; 
39 T. L. R. (J90. 

131, Add. Annoiationa : — Apld. The Crimdon 
(1018), 35 T. L. R. 81. Refd. The Gagara, 
[1019] P. 9.5 ; The Porto Alexandre (1919), 
80 L. J. P. 97 ; The Tervoeto, [1922] P. 197; 
Franco Fenwick r. R. (1926), 43 T. L. R. 18. 

131a. .] — A privately owned vessel used by a 

sovereign State for public purposes is immune 
from arrest in a collision action. — The 
Crimdon (1918), 35 T. L. R. 81. 

AnnotaiUm : — Consd. The Porto Alexandre (1019), 89 
L. J.J\97. 

134. Add. Annoiaiion : — Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

135. Add. Annoiaiion ; — Refd. Tlie Tervaete, 
[1922] P. 197. 

140. Add. Annoiaiions : — ^Apld. The Crimdon, 
(1918), 35 T, L. R. 81 ; The Qagara, [1919] 
P. 95. Folld. The Porto Alcxandi’o, [1920] 
P. 30. Apld. The Tervaete, [1922] P. 259. 
Consd. Oompemia Mercontil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816. Refd. Dull Development 
Co. r. Kclantan Government, [1923] 1 Ch. 
886 ; The Jupiter (1923), 93 L. J. P. 156 ; 
The Sylvan Arrow, [1923] 1*. 220 ; lie 
Bjornstad & Ouse Shipping Co., [1924] 2 
K. B. 673 ; Duff Development Co. v. Kelan- 


tan Government, [1924] A. C. 797; The 
Jupiter (No. 3) (1927), 137 L. T. 333 ; Bngelke 
V. Musmaim, [1928] A. 0. 433. Mentd. 
He Suarez, Suarez v. Suarez, [1918] 1 Oh. 
176 ; Aksionaimoye Obschestvo A. M. 
Luther v. Sagor, [1921] 3 K. B. 632 ; The 
Edna, [1921] 1 A. 0. 735; The MogUeff 
(No. 2), [1922] P. 122. 

141. Add. Anno/aiiona : — Refd. The Crimdon 
(1918), 35 T. L. R. 81 ; The Porto Alexandre 
(1919), 89 L. J. P. 97. 

141a. .] — ^Thb Crimdon, No. 131a, anie. 

141b. Government not formally recognised.] 

— Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs ifi rent 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt, of Northern Russia, & by 
them hired to a iiartnorship assocn. for the 
purposes of trading, subject io the control 
of tlio director of naval transports. The 
Provisional Govt, entered appearances under 
protest, & motions were set down to set 
aside tlie writs & all subsequent proceedings 
on the grounds (inicr alia) that the vessels 
were in tlie service of the Provisional Govt. 
Au therefore immune from arrest ; & that the 
disiiuto was between foreigners as to the 
possession of foreign ships, A; therefore that, 
even if the ct. had jurisdiction, it should 
deidine to exercise it. The judge invited the 
assistance of the Foreign Ollico as to the 
status of the lYovisional Govt, of Northern 
Russia, & was informed by the Secretary of 
State for Foreign Affairs that, while the 
Allied Powers wero co-operating with the 
Provisional Govt, in the opposition which 
tiiat Govt, was making to the forces of the 
Russian Soviet Govt., the Provisional Govt, 
had not been “ formally recognised either by 
H.M. Govt, or by the Allied Powera as the 
Govt, of a sovereign independent State : — 
Held : ( I ) although under the control of an 
official of the I^rovisional Govt, the vessels 
were not in the possession or service of the 
Govt. ; (2) even under the older decisions, 
the ct. in it>s discretion would entertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct. — The Annette, The Dora, 
[1919] P. 105 ; 88 L. J. P. 107 ; 35 T. L. R. 
288. 

Annotaiiona :~Aa to (2) Reid. The Jupiter, [1924] P. 230; 
The Jupiter (No. 2). [1925] P. 69. Generally. Mentd. 
Aksionaimoye Obschestro A. M. Luther v. 8asror, [1921] 
1 K. B. 456; Duff Development Co. v. Kelantau Govern- 
ment, [1924] A. C. 797. 

141c. Trading.] — A vessel owned or requisi- 

tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of the fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals. — 
The Porto Alexandre, [1920] P. 30 ; 89 


r. Tine I'niNCK Albkrt (ll.C.), [192«1 
4 D. L. 1{. 543 ; [1926] 3 W. W. II. 
309.— CAN. 


PART I. SECT, 6, SUB-SECT. 1.— C. 

•f. Vc»8cl built for (tkotc.l — A vegsol 
built for show A not for trausipurta- 


lion is a “ ship ** within admlty. law i OAiusrY (1916), Q. R. 49 S. C. 284. — 
& is subject to sclsure for towage. — CAN. 

Neville Cannrkibs, Ltd. v. Saota 

Maria (1917), 16 Kxch. C. 11. 481 ; 36 , PART 1. SECT. 6, SUB-SECT. 3.— B. 
D. L. U. 619 — CAN. ■ i 4 i i, ahip reituisUioneil by foreign 

sg. Conaervatoryaitachmmi of barge — I Ctovernment.] — Held: not liable to 
Concurrent juriadictuma of Sup* nor i arrest. — ^T ue Eolo, [191 S] 2 1. R. 
Cimrt «l' Admiralty Court. J—GmAlu» r 78. — IR. 
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Vol. L~~Admiraliy. Cases 141c — 147a. 


L. J. P. 97 ; 122 L. T. 661 ; 36 T. L. K. 66 ; 
16 Asp, M. L. a 1, O. A. 

Annotations The Tervaete, [1922] P. 259 ; Com' 

pazda Meroantil Amentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. 

141d. .] — ^While under requisition by, & 

manned & operated by, the United States 
Govt., defts.* steamship was in collision with 
& did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pltfs. commenced an action in rem for their 
collision damage. In that action defts. 
pleaded (inter alia) that at the time when 
the collision is alleged to have taken place 
the Sylvan Arrow was under requisition by & 
under the sole control & management of the 
Govt, of the United States & was being 
navigated by persons who were the servants 
of the Govt. for whose negligence defts. 
were & are in no wise responsible. . . . Defts. 
say tliat the action is not maintainable in 
rem by reason of the facts set out ’* above. 
On the hearing of this question as a pre- 
liminary point of law : — Held : defts. had 
surrendered their vessel to the United States 
Govt, under compulsion ; in no sense could 
it be said that the master & crew derived 
their authority from defts., & in the circura- 
stances no maritime lien attached to the 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liable to pltfs. — T iik Sylvan ' 
Aiuiow, [1923] P. 220 ; 02 L. J. P. 110 ; 130 
L. T. 167 ; 39 T. L. R. 655 ; 16 Asp. M. L. C. 
244. 

142. Add. Annoiaiiona : — Refd. The Porto Alex- 
andre (1010), 80 L. J. P. 07 ; (Jompania 
Mercantil Argentina v. United States Shii)- 
ping Board (1024), 02 L. J. K. B. 810. Mentd. ] 
Aksionairnoye Ob.schestvo A. M. liUther v. , 
Sagor, [1921] 1 K. B. 450 ; Dull Development 
Co. V. Kelantan Government, [1023] 1 Ch. 
383 ; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 

142a. .] — The Pouto Alexandue, No. 

141c, ante. 

142b. .] — On a motion to set aside a writ in . 

rem claiming possession of a vessel in the 
possession of the Esthonian Govt, the ct. | 
invited the assistance of the Foreign Office j 
as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 
Office stated tliat His Majesty’s Govt, liad, 
for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council bs a de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. : — Held : to permit the arrest of the 
vessel would be contrary to principles of 
international comity, as it would compel the 
Esthonian Govt., whose sovereignty was 
entitled to be respected, to submit to the 
jurisdiction of the British cts. ; & the writ 
& all subsequent proceedings must be set 
aside. — ^T he Gaoaha, [1919] P. 95 ; 88 

L. J. P. 101 ; 122 L. T. 498 ; 35 T. L. R. 


269 ; 63 Sol. Jo. 301 ; 14 Asp. M. D. C. 
647; C. A. 

Annotations .’^FoUd. The Jupiter, [192 1 ] P. 236. Retd. The 
Annette. The Dora, [1919] P. 105. Mentd. Duff Develop- 
ment Co. V. Kelantan Qovornment, [1923] 1 Ch. 386 ; 
DuiT Development Co. v. Kelantan Govenimont, [19241 
A. C. 797 ; Muamann t*. Engolko (1927), 96 L. J. K. D. b21 

142c. Subsequent sale to private owner.] — 

Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien upon the vessel, &> if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem . — 
The Teuvaete, [1922] P. 250 ; 01 L. J. P. 
213 ; 128 L. T. 170 ; 38 T. L. R. 826 ; 67 
Sol. Jo. 08 ; 10 Asp. M. L. C. 48. 0. A. 

Annoto/iona .‘—Retd. Tho Colorado, [1923] P. 102; The 
Meondros, [192.')] P. 61 ; Tho Stream Fisher, [1927] P. 73. 
Mentd. The Uuulaudrls, [1927] P. 182. 

142(1. .] — Pltfs., a foreign co., issued a writ 

m rem claiming possession of tho steamship 
J. Tho writ was directed against “ the 
steamshi]) J. & all persons claiming any right 
or intei'ust in the said stoomsliip.” The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
tho writ aside on tho ground that the ship 
was the property of tho Union, a recognised 
independent sovowiign State : — Held : the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in effi^ct impleading the sovereign State, 
&, although the right of the sovereign State 
to possession of tlio vessel was in dispute, 
th(j ct. could not invesligate tlie facts, « tho 
writ must ho set aside. — The Juitter, [1021 ] 
P. 236; 03 L. J. P. 160; 132 L. T. 024; 
40 T. L. n. 815; 10 Asp. M. L. 0. 417, 0. A. 

143. Add. AnnoialioriH : — Generally ^ Mentd. Tho 
Porto Alexandre (1010), 80 L. J, P. 07 ; 
Aksionairnoye Obsehestvo A. M. l^uthcr v. 
Sagor, 1 1 02 1 ] 1 K. B. 4 50 ; Duff I >evelopmont 
Co. V. Kelantan Government, [1023] 1 Ch. 
385; (k>mpania Mercantil Argentina V. United 
States Siiipping Board (1024), 03 L. J. K. B. 
810; Duff Development Co. v. Kelantan 
Government, [1024] A. 0. 707. 

143a. Vessel alleged to belong to foreign Govern- 
ment under decree of nationalisation.] — The 
Jupiter (No. 2), No. 171a, jjoal. 

tAH. Add. Annotations: — Aa to (1) Apld. The 
Meandros, [1025] P. 61. Generally, Mentd. 
Pyman S.S. Co. v. Admiralty Comrs., [1019] 
1 K. B. 49. 

147a. Owners liable though possession of 

vessel transferred — Ship requisitioned.] — A 

Greek steamship owned by defts., a Greek 
CO., was requisitioned by the Greek Govt, 
during the war in 1022 between Greece 6c 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., Sc the master Sc crew ceased 
to be employed by defts. Sc were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel ha<l to be 
returned to defts. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, Sc was saved 
from possible total loss by the services of 


142 i. Vessel of foreign Sovereign — 
Trading .} — ^The I. was the property of 
the Qovt. of Indo-China. a French 
poaseesion, administered byaGoveinor- 
General for Sc in the name of tho 
French RepnbUo. Her offloers Sc crew 
were in the eervloe Sc pay of that 
Oovt.. Sc at the time of the accident 
J.B. 


she was on a voyage in the interest 
of the Govt, of Indo-China //eW .* 
the I. oonld not be lawfully arrested. 
Semble : a sovereifrn StaRe cannot be 
Impleaded indirectly by prooeodinsa 
in rem against its prepay. That 
Immunity from arrest of a foreign 

17 


state-owned ship Is not affected by 
the vessel being used for tradlner 

S urposes 8c as a cargo oanler. nor doeti 
, matter bow the vessel is boiuf; 
employed. — Baow^ Ja. v. S.S. Imm)- 
cniNtt (1021), 21 Kzoh. C. 11. 406 - 
CAN, 

2 
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Ekoush Ain> Emfisb Diobst Sxtfplbiceiit, 


pltffe/ salvage ship. After the vessel had | 
been returned to her owners she was arrested I 
by pltfs. in an action in rent : — JETeld : the 
tenna of requisition did not dispossess delta, 
of their property in the vessel ; the services 
were of ^nefit to defts., as thereby they had 
their vessel instead of merely a chdm against 
the Greek Govt. ; as the services were not 
those of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., &, defts. were liable to 


plbDi. for s^vMe. — ^Thb Mbandsos, [1925] 
. J. P. 87 ; 


41 


P. 61 ; 94 L. Jf: P. 87 ; 132 L. T. 760 ; 

T. L. B. 286 ; 16 Asp. M. L. C. 476. 
Annoiation:~-MA, France Fenwick r. B., [1927] 1 K. B. 
458. 

140. Add. Annoiaiions : — Aa io (1) 4s (2) Apld. The 
Meandios, [1926] P. 61. Generally, Mentd. 
Pyman S.S. Co. v. Admiralty Oomis., [1919] 
1 K. B. 49. 


150. Add. Annotaiion : 
[1928] P. 220. 


-Reid. The Sylvan Arrow, 


Part li. — Jurisdiction in Particular Cases. 


170. Add. Anrtoiaiion : — Held. The Annette, The 
Dora, [1919] P. 105. 

170a. .] — Tub Annette, The Dora, 

No. 141b, ante. 

171. Add. Annotation : — Iflefd. The Annette, The 
Dora, [1919] P. 105. 

171a. .] — ^By a contract of sale made in 

London, an English co. on behalf of the 
Soviet Govt, purported to sell the J. to 
defts., an Italian co. The vessel had belonged 
to a Russian co., but the Soviet Govt, 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, A that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, ^ an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
** the «/.,’* claiming possession. The It-aUan 
CO. entered an appearance A moved to set 
aside the writ : — Held : (1) there is no estab- 
lished rule that the Admlty. Ot. will not 
entertain possession suits In respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs ; the matter is one for the 
discretion of the ct. ; (2) the prooeedinra did 
not implead the Soviet Govt, directly or 
indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial ; (4) the 
motion to set aside the writ failed. — ^T hb 
Jupiter (No. 2). [1925] P. 69 ; 94 L, J. P. 
59 : 133 Lu T. 85 ; 16 Asp. M. L. 0. 401, O. A. 

218. Add. Annotation: — Reid. The Annette, The 
Dora, [1910] P. 105. 

248a. .] — (1) The Admlty. Ot. has jurisdiction, 

under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating io a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is not a legal mtge. 

(2) A party who intervenes in, A; defends, 
an action in rem cannot set up defences which 


the owners of the ship could not have set 
up had they appeared A defended. — T he 
Byzantion (1922), 127 L. T. 766; 38 

T. L. B. 744 ; 16 Asp. M. L. 0. 19. 

254. Add. Annotaiion: — As to (2) Oonsd. The 
Lord Strathcona, [1026] E. 143. 

254a. Right of charterer — To dispute validity 

of mortgage.] — Pltfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the validity of the mtgos. A an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. A 
judgment was given condemning the vessel 
A ordering her sale. Thereupon the char- 
terers intervened A claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had ndtice of its existence when 
the mtges. were executed, A (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms of the charterparty. The 
interveners also alleged that the mtges. were 
invalid : — Held : the interveners had no 
locua atandi to dispute the validity of the 
mtges., but were only entitled to be heard 
on the question whether pltfs. ought to be 
restrained from exercising their rights in 
such a way as to interfere with the inter- 
veners* contractual rights under the charter- 
party. — The Lord Strathcona, [1925] P. 
143 ; 951m J. P.5; 133 L. T.765 ; 41 T. L. R. 
638 ; 69 Sol. Jo. 762 ; 16 Asp. M. L. O. 636. 

262. Add. Annotation: — ^Refd. The St. George, 
[1926] P. 217. 

267. Add. Annotation : — Refd. The James W. 
Blwell, [1921] P. 351. 

269. Add. Annotaiion: — Consd. The St. George, 
[1926] P. 217. 

276. Add. Annotaiion : — ^Refd. The James W. 
Elwell, [1921] P. 361. 

277. Add. Annotation : — ^Refd. The St. George, 
[1926] P. 217. 


PART II. SECT. 1, SUB-SECT. 2. 

182 1 . Wrongdoer .} — Whore a ship 
has boon wrongfully solced by her 
orew the ot. will order the marshal to 
driver posBes<tion of it to the owner 
won Kl^ing security. — Paoifio Gbkat 
Eastban Ry. Co. «. Thk Cunton 
(1918), 21 Ezoh. C. R. 169 ; 27 B. O. R. 
400: iieiei 1 w. w. r. 947 .— 
OAI^. 


PART II. SECT. 8, SUB-SECT. 2.— A. 

2501. AdmiraUy Court Ad, 1861 
(c. 10)— -Jlfortpeipe regiatered abroad.}— 
Action in rem, to reoover the balanoe 
due on a deed of mtge., executed at 
Buffalo A registered ^ere aooordinir 
to the law A reeulatlons of the State of 
New York. The ship was arrested A 
released on bail. Deft, moved for an 
order to set aside the writ ot sum- 
mons, oto., for want of jurisdiotion. 
On the hearing F. moved to amend, 
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which amendment was in substance 
an alleication that deft, undertook to 
have the ship placed under Canadian 
register A to miige. the ship, which he 
failed to do. The ship was not under 
arrest or seixnre at the time of the 
institation of the action : — Held : 
(1) the ot. was without jarisdkttlon 
to entertain the claim ; (2) the amend- 
ment could not be allowed. — F irnioan 
o. S.S. NoBTSwasT <1920 >. 20 Szob. 
C. R. 180.— CAN. 



VoL L— Admiralty. Oaies 278—847. 


278. Add, Annotation The James W. 

ElwoU, [1921] P. 361. 

279. Add, Annoiation 9 : — ^Mentd. The Russland* 
[1924] P. 66 ; The Stream Fisher, [1927] P. 73. 

288. Add, Annotation: — Refd. The James W. 

Elwell, [1921] P. 361. 

284. Add, Annotation : — Qmertdly^ Mentd. The 
James W. ElweU, [1921] P. 361. 

286. Add. Annotaiion: — Refd. The James W. 

ElweU, [1921] P. 861. 

288. Add. Annotation: — Retd. The James W. 

ElweU, [1921] P. 351. 

289. Add. .dnnotofion Retd. The St. George, 
[1926] P. 217. 

291. Add. Annotations: — Generally^ Retd. The 
St. George, [1926] P. 217. Mentd. The James 
W. ElweU, [1921] P. 361. 

800. Add. Annotation: — Retd. The St. George, 
[1926] P. 217. 

304. Add. Citaiwn: — 166 B. B. 073; on appeal 
(1851), 8 Moo. P. 0. C. 459, P. C. 

Add. Annotations : — ^Folld. The Ilamburg 
(1864), 2 Moo. P. C. C. N. 8. 289. Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Retd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Ecc. & Ad. 36; The Rajah of 
Cochin (1859), Sw. 473 ; Lloyd v. Guibert 
(1865), L. R. 1 Q. B. 116 ; The St. George, 
[1926] P. 217. Mentd. SievoWng v. Maas 
(1866), 27 L. T. O. S. 264 ; Sultan (Cargo Ex.) 
(1869), Sw. 504 ; The Lizzie (1868), J,. U. 2 
A. & E. 254 ; Australasian Steam Na\igation 
Co. V. Morse (1872), 8 Moo. P. V. (\ N. S. 
482 ; Acatos v. Burns (1878), 3 Ex. D. 282. 
315. Add. Annotations: — Refd. N. V'’. Kwik IIoo 
Tong Handel Maaischapi)!] v. Finlay, [1927] 
A. C. 604. Mentd. Matthey v. Curling, [1922] 
2 A. C. 180. 

322. Add. Annotations : — Retd. Pocahontas Fuel 
Co. V. Ambatielos (1922), 27 Com. Cas. 148. 
Mentd. The Mogileff, [1921] P. 236. 

328a. Default of appearance.] — A firm 

of ship repairers commenced an action in 
rent against the owners of a vessel which they 


had repaired. It appeared from the state- 
ment of claim that the ship was registered 
in an En^ish port. No appearance was 
entered Held : it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domicUed in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 6 of the above Act. — M aggie 
A. (1922), 128 L. T. 480 ; 16 Asp. M. L. C. 
117. 

829. Add. Annotaiion: — ^Retd. Pocahontas Fuel Co. 

V. Ambatielos (1022), 27 Com. Cos. 148. 

331. Add. Annotations : — Retd. The MogUeff, 
[1021] P. 236. Mentd. Pocahontas Fuel Co. 
V. Ambatielos (1922), 27 Com. Cas. 148. 

333. Add, Annotation : — ^Mentd. The Mogileff, 
[1921] P. 236. 

384. Add. Annotation : — Retd. The MogUeff, [1921] 
P. 236. 

835. Add. Annotaiion : — Retd. Tho MogUeff, [1921] 
P. 236. 

336. Add. Citation : — sub nom. The West 
Friesland, Bw. 466, P. 0. 

Add. Annotations: — Retd. I^aws v. Smith, 
The Rio Tinio (1884), 9 App. Cos. 866; 
Northcote v. Ilonrich Bjorn, The llenrich 
Bjorn (1886), 1 1 App. Cas. 270 ; The Mogileff, 
[1921] P. 236. Mentd. The Riga (1872), 
L. R. 3 A. & E. 616; Tho Htream Fisher, 
[1027] P. 73. 

337. Add. Annotaiion: — As to (5) Retd. Tho 
Mogileff, [1921 JP. 236. 

338. Add. Annotation : — Retd. The Mogileff, [1921] 
V. 236. 

338a. — .J--The Mogileff, No. 352c, 

post. 

343. Add. Annotations : — Retd. Tho Mogileff, 
[1021] P. 236 ; Tho Ambatielos, Tho Copha- 
lonia, [1023] P. 68. 

346. Add. Annotation: — Retd. Tho Colorado, [1923] 
V. 102. 

347. Add. Annotaiion : — Consd. The British Trade, 
[1924] P. 104. 


PART II. SECT. 6. SUB-SECT. 1.— A. 

327 i A. .] — A vessel was 

aelzod by a mtsee. wuen it was boitis 
repaired by pltl. lu pltf.’s yard. Pltf. 
brought action in tho Adnilty. Ct. 
claiming a lien for repairs done at the 
time the vessel was lu poHsesslon & 
repairs previously executed on her last 
trip : — acid : the ot. had no Juris- 
diction to entertain the action, as the 
vessel was not ** under arrest ” at the 
time the writ was issued. — ^M artin v. 
Thk Sea. Foam (1921), 68 D. L. R. 
750: 30 B. 0. K. 398 ; [1922] 2 
W, iF. R. 1181.— CAN. 

327 1 b. .] — The Paodtico 

V. Winslow Marine Railway & 
SUIPBUILDINQ Co., [1925] 2 D. L. R. 
162 : (19251 Exoh. C. R. 32; q£ 

S. O. tub nom. Winslow Marine R, . 
A Shipbuildino Co. v. The Paoifico, 
[1934] 2 D. L. R. 190 : (1924] Exch. 
C. R. 90 ; (19241 1 W. W. R. 930 ; 34 
B. 0. R. 1.— 4/AN* 

827 1 e. ' .] — Stack v. The 

Barob Leopold (1919), 18 Exch. C. R. 
325.— CAN. 

^ 827 ili. .h-HOd: work 

done in making alterations in Sc addi- 
tion to the pilot-house, rig, span, sails, 
tanks, etc., of a fl»soUne boat neoe8«i- 
tated by her intended new employ- 
ment in outside waters, was for the 
•* building or ** equipping " of a ship 
within 8. 4 of the above Act. — Erirbkn I 
Brothers v. Tbe Maple Leaf, (1923] 


4 D. L. R. 1201 ; (192.1] Exch. (’. H. 
39 ; 31 B. O. U. 443 ; (1923] I W. W. R. 
7 6. — CAN. 

327 Iv. ** Budding ” any tMp.} 

— Erikhen Brotuerh V. The Maple 
Leaf, No. 327 ill., ante —CAN. 

829 il. Ship on colonial 

regitUr — J dual owner foreigner. ] — T he 
C. was registered at Vancouver, B.C., 
0 C was owned by a co., having its bead 
ofiioe at the same port. The oo. was 
practically A., who was domiciled in 
San Francisco, U.S.A., being tho owner 
of 995 shares of a total of 1,000 shares, 
capital stock of tbe co. In an action 
for tho price of neoessaries : — JlOd : 
w the home port of the C. was really 
San Francisco where the true owner 
was domiciled, she was a foreign 
vessel. Sc the ct. bad Jurisdiction. — 
Haley r. S.S. Comox, [1920] 3 
W. W, R. 325 ; 20 Exch. C. R. 86.— 
CAN. 


a i. I — Pltf. claimed 

31,562.99 for work done & materials 
furnished for tbe 8. while at Amos, 
P.Q. The vessel was arresb^, 4c J., 
of Amos, who had an Interest therein 
under an agreement to purchase, filed 
an appearance under reserve. The 
vessel was registered at the Port of 
Montreal. Sc at the date of institution 
of tho action the r^ristered owner was 
8., of Smiths Falls, Ont. The vessel 
was not under arrest of the ct. at tbe 
Ume of the institution of the caose : — 


19 


Held: tho ct. hod no Jiirlndlction to 
entertain the claim. —C ik dich Bois- 
nu Nobd V. 3.S. St. Louie (1920), 
20 Exch. a R. 283.— CAN. 


a 11. Ship under arrest .] — 

The Pacifioo v. Winslow Marine 
Railway & SniPBruLDiNo Co., [1925] 
2 D. L. R. 162 ; [1925] Exch. C. R. 32 ; 
affg., (19241 2 D. L. 11. 190 : (1024] 
Exch. C. R. 90; [1924] 1 W. W. li. 
930 : 34 B. O. R. 1.— CAN. 


a Hi. .y-Held : tho ship 

not being a foreign vessel Sc its owner 
being domiciled in Canada, the ot. had 
no Jurisdiction on a claim tor nocos- 
sarles. — PiirsnuRO Coal (3o. v. S.S. 
Beixiiiebs, [1926] Exch. C. U. 24.— 
CAN. 


PART II. SECT. 8, SUB-SECT. 1.— B 

348 I. /fo maritime hen. ] — A claim 
for the supply of uccossarlcH to a ship 
does not constitute a inarlUme Hen 
thereon. — CiK i>kh Bois DU NORO t> 
8.8. St. Louih (1920), 20 Exch. C. R. 
232.— CAN. 

848 i. MarUtme lien — OreaUd by 
foreign law — Whether enf»>rceable in 
Exchequer Court of Canada.}— V ivyh 
nrno Coal Oo. e.S.S. Belobers, [IOJOj 
ExclJ. C. R. 24.— CAN. 


348 li. .1— SrR\M» 

, HILL V. Walter W. HonDM*. ( o , 
' (19261 4 D. L. R. 801 —CAN. 



Cases 858—449. 


English and Empibe Digest Supplement. 


862. Add, Annotation : — ^Rcfd. The Mogileff, [10211 
P.236. 


352a. — .] — The agent for a foreign 

ship, being also y)art owner, may recover 
against the ship for necessaries supplied. — 
The West Friesland (1859), Sw. 454 ; G Jur. 
N. S. 668 ; 106 E. 11. 1213 ; on appeal 
(1860), Sw. 466, P. 0. 


An^Udicne .•—Apld. The Underwriter (180A), 2fi L. T. 279. 
Conid. Law8 v. Smith. The lUo Tinto (1884), 9 App. Cas. 
366. Dbtd. Northcohi v. The Henrich Bjdm, The llenrich 
COMd. The Mofirllofl, 
[1921] P. 230. Befd. The Riga (1872), L. R. 3 A. & e! 
616 : The El Salto (1908), 25 T. L. R. 99 ; Foong Tal v. 

Burliheistor, [1908] A. <3.4'“ • 

P. 73. 


!. 468 ; The Stream Fisher, [1927] 


862b. 1 .] — A person who has made ad- 

vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to bo recovered. 

An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1801 (c. 10), s. 6, & 
does not lose Ids right so to sue by giving 
credit in the account furnished to his principal 
for sums received. — P oono Tai & Co. v. 
Buciiubister & Co., [1908] A. C. 468 ; 78 
L. J. P. V. 31 ; 99 L. T. 526 ; 11 Asp. M. L. C. 
122, P. 0. 

Annotatxfma .•—Conid. Tho Mogileff, [1921 ] P. 230. Bold. El 
Salto (1908), 25 T. L. R. 00. 

862c. .] — ]*rimdfacict persons who have 

advanced money for necessaries on behalf of 
a foreign ship are entitled to sue n rem ; &, 
although it may bo inferred from the course 
of business between the principal & agent 
that tho agent lias agreed to look to the per- 
sonal liability of tho principal, A; tliat the 
advances must bo treated as items of a mer- 
cantile account to be adjusted in accordance 
with tho terms of tho agency agreement 
between the parties, tho raoi’e fact that pltfs. 
are tho shipowners’ regular agents does not 
deprive them of their rights in rem under 
Admlty. Ct. Acts, 1840 (c. 66), & 1861 (c. 10). 
The test to apply in each case is whether at 
the date of tlio suit pltf. could maintain an 
independent action in assumpsii in the 
subject-matter of the claim. — T he Mooileff, 
[1921] P. 236 ; 90 L. J. P. 329 ; 37 T. L. It. 
649 ; 65 Sol. Jo. 681. 

Annoiaiion : — Bold. Pocahontas Fuel Co. v. Ambatlclos 
(1022), 27 Coni. Cas. 148. 


357. Add, Annotation : — ^Uentd. The Mogileff, 
[1921] P. 236. 

368a. Wrongful dismissal.] — (1) A shipmaster or 
seaman suing under Admlty. Ct. Act, 1861 
(c. 10), on a special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 
Admlty. 

(2) Semhle : the maritime lien which a 
seaman suing under the ordinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service. — ^T he British Trade. 
[1924] P. 104 ; 93 L. J. P. 33 ; 130 L. T. 
827 ; 40 T. L. R. 292 ; 16 Asp. M. L. C. 296. 

398. Add. Annotation : — ^Retd. Ex p. Guinness, 
Ex p. Murray (1926), 42 T. L. B. 766. 

461. Add. Annotation : — Held. The British Trade, 
[1924] P. 104. 

415. Add. Annotaiion : — ^Refd. The British Trade, 
[1924] P. 104. 

417a. .] — The Briitsh Trade, No. 368a, 

ante. 

429. Add. Annotation : — Refd. The Ambatielos, 
Tho Cophalonia, [1923] P. 08. 

480. Add. Annotaiion : — Refd. The Ambatielos, 
The Cophalonia, [1923] P. 68. 

430a. Pilotage Act, 1913 (c. 81), s. 49.]— Tlie 

High Ct. of Adndty. & its successor, the 
present Admit jr. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for p>ilotage dues, & tho pilot 
is not restricted to his right under tho above 
sect., of taking proceedings in a ct. of sum- 
marjr jurisdiction. Qu.: whether there is a 
maritime lien in respect of pilotage dues. — 
The Ambatielos, The Cephalonia, [1023] 
P. 68 ; 02 L. J. P. 46 { 128 L. T. 699 ; 39 
T. L. R. 183 ; 10 Asp. M. L. C. 120. 

433. Add. Annotation: — Refd. Tho Ambatielos, 
The Cephalonia, [1923] P. 68. 

436. Add. Annotation: — Refd. Ex p. Guinness, 
Ex p. Murray (1920), 42 T. L. R. 766. 

437. Add. Annotation : — Refd. Ex p, Guinness, 
Ex p. Murray (1020), 42 T. U R. 706. 

449. Add. Annotaiion : — ^Refd. The Stream Fisher, 
[1927] P. 73. 


348 iii. .]— JiAKKR, 

Carvkr & Morell Inc. v. Astoria, 
11027] 4 D. L. R. 1022.— CAN. 


PART II. SECT. 6, SUB-SECT. 2. 
867 i. Action by default — I^oof of 
claim — Hxght io proceed ex parte .] — 
Paul IP. The Amy Turner, [1922] 
V. L. R. 740.— AUS. 


PART II. SECT. 6. 

358 1. Extent of Junsdietxon — Towage 
performed in connectvm w%th repatra — 
Not at owner's special reguest. J — 
Towotre performed lu oounoctlon \^ith 
repairs, not at the owner's special 
reiruost, is not within the purview of 
“ olaims & demands for services In tlio 
nature of towage ** within Admlty. 
Ct. Act, 1840 (o. 05), s. 6, as would 
give the ct. Jurisdiotlon over tho 
claim ; neither a claim for towage nor 
for neoessaries Is the subfeot of a 
maritime lion. — ^Stacr o. Tbb Barqk 
Lbopold (1919), 18 Exoh. C. R. 325. 


PART II. SECT. 7, SUB-SECT. 1.— 0. 
88611. — Claim by master for 


wages t£r datnages — Payable pari passu. ] 
— A Rritish ship was attaohed to 
satisfy various creditors in rm 
Inoludlng the master of the vessel. 
Blie was subsequently sold, any lions 
of the creditors being transferred to 
the proceeds. Tho master's claim 
Included damages agalust the owners 
for wrongful dismissal calculated from 
a date siiusequeut to the sale : — Held : 
the master was outltlod to damages 
pari passu with his claim for wages, 
wnich ho oould enforce by an action 
in rem. — Re Gwtdtr Castle (1020), 
41 N. L. R. 231.— S. AF. 


PART II. SECT. 7, SUB-SECT. 2.— 
A (b). 

sk. Shipping Act, 1906, s . 191— 
Limits of furisdtrtxon.1 — A seaman 
sued for 8134 : — Held : this being under 
8200, the action must be dismissed 
under the above sect., with costs. — 
OSTROM V. The Mitako. [1924] 8 
D. L. R. 200 ; (1924) Exoh. a R. 96 ; 1 
W. W. R. 1098 ; 84 B. 0. R. 4.— CAN. 


PART II. SECT. 7, SUB-SECT. 2.— B. 
si. Assiimeco/ipoges.}— The maritime 

20 


lien attaching to a seaman's wages 
is personal to tho seaman & not trans- 
ferable. — ^McCullough v. The Samuel 
Marshall, Eliasopu v. Steel Co. of 
Can. (Quk.), [19241 Exoh. C. R. 53; 
affg., [1923] Exoh. C. R. 110.— CAN. 

sm. Person not having signed articles 
— Nor having lived on board.] — 
Held : claimant not having signed the 
sldp’s articles, not having lived on 
board, & tho sum sued for not having 
boon earned on board, he was not a 
seaman. — ^McCulloughs. The Samuel 

5IARSUALL, EUASOPH V. STEEL CO. 

OF Can. (Quk.), [1924] Exch. C. R. 


sn. Person voluniarUy paying xcages.] 
— No one voluntarily paying the 
wages of one or more of the crew 
can claim a lien against the ship for 
the amount so paid. — ^McCullough v. 
Tbs Samuel Marshall, Euasopb 
«. Steel Cki. of Can. (Qus.), [1924] 
Exch. C. R. 53 : affg., [1923] Exch. O. R. 
no.— CAN. 
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459. Add, Annotcdion: — Aa io (1) Consd. The 
Colorado, [1923] P. 102. 

^0, Add. AnnoieUion: — io (1) Refd. The 
Colorado, [1923] P. 102. 

469. Add. Annotation : — Mentd. Weld-Blundell t- . 
Stephens, [1920] A, C. 950. 

470. Add. Annotation : — ^Refd. The Sylvan Arrow, 
[1923] P. 220. 

471. Add. AnnoicUion : — ^Refd. The Sylvan Arrow, 
[1923] P. 220. 

483. Add. Annotations: — Consd. The Ilosalind 
(1920), 90 L. J. P. 126 ; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
V. Shipping Controller, [1922] 1 K. B. 127 ; 
G. N. By. V. L. E. P. Transport & Depository, 
[1922] 2 K. B. 742 ; The Zolo, [1922] P. 9. 
Mentd. Mersey Docks llarbour Board v. 
Hay, [1923] A. C. 345. 

489. Add. Annotaiions: — Consd. Mersey Docks <&. 
Harbour Board v. Hay, [1923] A. C. 315. 
Refd. The Stream Fisher, [1927] P. 73. 

490. Add. Annotation : — Generally^ Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 

491. Add. Annotation G. W. By. v. S.S. 

Mostyn, [1928] A. C. 57. 

494. Add. Annotaiions : — Refd. The Sylvan Arrow, 
11923] P. 220. Mentd. The Pemith Castle, 
[1918] P. 142. 

504. Add. Annotation : — Refd. The Tervaote, 
[1922] P. 259. 

508. Add. Annotation : — Mentd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 345. 

610. Add. Annotation: — As to (2) Apid. The 
Goulandris, [1927] P. 182. 

611. Add. Annotation : — Mentd. (jore-Booth v. 
Manchester (Bp.), [1920] 2 K. B. 412. 

616. Add. Annotation : — ^Mentd. Gr)re-Booth v. 
Manclicster (Bp.), [1920] 2 K. B. 412; Kgun 
V. A.-G., [1930] 1 ('h. 23.^. 

518. Add. Annotations : — Refd. McColl v. Canadian 
Pacific By.. [1023] A. C. 120 ; The MoUere 
(1924), 41 T. L. B. 154. Mentd. Parry v. 
Harding, [1925] 1 K. B. 111. 

518a. .] — In a collision between 

Swedish ic British steamships, for wliich both 
ships were held to blame, a seaman on the 
foraier vessel was drowned, Und<*r Swedish 
law the Swedish shipowners jjaid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to njcover from 
the owners of the British vessfd a moiety 
of tlio compensation so x)aid. The registrar 
allowed the item. On appeal : — Ueld : the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 
the Admlty. rules as to division of loss had i 


no application to such a claim, & sect. 3 of 
that Act, which provided for uont>ril)uiion 
between the ownore of wrongdong vessels in 
respect of {inter alia) damages for loss of life 
or pcrscmal injuries, only applied to damages 
rt'coverable by action, not to claitus for 
compensation arising out of some statute 
independently of fault on the part of the 
shipowner. — The Mouiiire, [1925] P. 27 ; 91 
Ji. J. P, 28 ; 132 h. T. 733 ; 41 T. L. B. 1 5 1 ; 
10 Asp. M. L. C. 470. 

518b. Application of Maritime Conventions Act, 
1911 (c. 67).] — The Molikiie, No. 618a, ante. 

519. Add. Annotations: — As to (1) Refd. The 
Koursk, [1921] P. 140. As to (2) Refd. The 
Molidre (1924), 41 T. L. B. 151 Generally ^ 

Refd. The Vcciis, [1929] V. 204. Mentd. 
Ellerman Lines v. Grayson, [1919] 2 K. B. 
514; Wold- Blundell v. 8iephens. 1 19201 
A. 050 ; Anchor Lino v. Dundee Harbour 
Trustees, Ellerman Lines v. Same, Tlioinson, 
Shepherd v. Sumo (1022), 38 T. L. B. 299. 

621. Add. Citation :—lW09] P. 170. 

Add. Annotation: — As io (2) Refd. The 
Moli^re (1024), 41 T. L. B. 164. 

523. Add. Annotation : — As io (2) Refd. The 
Molibro (1024), 41 T. L. B. 154. 

523a. .] — The Moli£:iie, No. 518a, ante, 

528. Add. Annotation : — Refd. The Sheaf Brook, 
[1920] 01. 

536. Add. Annotations : — Generally, Refd. Ireland 
V. Southdown S.S. (5o. (1920), 130 L. T. 412 ; 
Ijowis V. Dreyfus (1926), 31 Com. Cas. 239. 
Mentd. Michalinos v. Dreyfus (1024), 131 
L. T. 177; Van Nievelt Goudrian, Stoom- 
voart Maatschappij v. Forslind (1025), 133 
L. T. 457. 

641 . A dd. A nnoiation : — Mentd. A iistralia ( Owners ) 
V. Nautilus (Owners), The Australia (J920), 
95 L. J. P. 145. 

541a. Indorsee of document ac- 

knowledging receipt of goods for shipment.] — 

A docum<*Dt whereby the receipt ol goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the Bhii)i)er’s ord(‘r, the 
document being signed on bcliolf of the 
master, is a bill of l^ing for the purposes of 
Bills of Lading Act, 1855 (c 111), & the 
above sect. 

Parcels of goods were accepted in N. for 
delivery at S. to the sliippcrs’ order, there 
being given to each shipper a document of 
the alwve-mentioncd character. Upon the 
named ship arriving at S. the goods were not 
delivered. Itesps., twenty firms, each being 
indorsees of one of the documents, issued a 
joint writ %n rem claiming severally to recover 
damages. The wiit stated that pltfs. claimed 
as consignees or indorsees of bills of lading 


PART II. SECT. 7. SUB-SECT. 3.— A 

452 iii. Contrad made abroad .] — 

The ct. wUl not interforo m a dluputo 
as to vragee arisinR out of a contract 
made abroad between the master of 
a foreism ship & the members of his 
orew. — N olax o. 8.8. Kussrl 
blDE, [1921] C. P. D. 136.-^. AF. 

464 vi. .] — A seaman 

who had slimed on an American ship 
instituted an action m Quebec aerainst 
the ship for wages. No notice of the 
institution of the action was given by 
blm to the United States consul. Sc 
:.he affidavit to lead to warrant omitted 
to state the national character of the 


ship. Deft, moved to dismiss for i country of tJio litigants. — J \<’onHox 
defects in the affidavit. Sc the consul v. FurtT Morgan (11111)), 11) Fxdi. C. U. 
filed a protest against the action being | 105 ; 40 D. L. It. 123. — CAN. 
allowed to proceed: — Held: (1) the i 

protest of the American consul did not j PART II. SECT. 8. SUB-SECT. 2. — A. 
deprive the ct. of its jurisdiction ; 

(2) the ct., in proper circumstances. I 
might ezereiso its discretion to decline I 
' to proceed with such an art ion. — 

I Uoulrau V. S.H. Aledo. 11023] Ezch. 

C. 11. 10.— CAN. . 

PART II. SECT. 7, SUB-SECT. 3.— B. I 

458 i. ConJtict of laws — Applu’dlion ' barge, & was not suoli damage us gave 
of law of Itnganta* courUry.^Admitj. i pitf. a remedy in rem. — Muivi.r » 
Ct. Act. 1801 (o. 10), s. 10, permits the I Tiik Haiigk Nkosho (11)19), 11) i' ‘ 
application by the ct. of the law of the ' C. It I ; 47 D. h. 11. 437. - CAN. 
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512 V. .1 - iMtf., a seaman, 

brought an action i/i rem tor damages 
against a t»arge for bodily injuries 
sustained by liiin in an accident 
alleged to have been occasioned by 
tii'gligeure for which the ship was 
liable ,— //«/</ .* tho damage done was 
not " by ” the barge, but “ on ” the 
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for non-ddivery of goods agreed to be carried 
by the named ship, or agreed to be shipped 
mthin a reasonable time by some otner 
vessel of the same line. On affidavits sworn 
separately by pltfs., alleg^g that the goods 
were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder : — Held : (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; <2) the action being 
in rem & the joinder of pltfs. convenient, the 
view of the full Dench of the Supreme Ot. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with. — Mablborough Hill, Ship v. 
Cowan & Sons, [1921] 1 A. O. 444; 00 
L. J. P. 0. 87 ; 124 L. T. 646 ; 37 T. L. B. 
100 ; 16 Asp. M. L. C. 163 ; 26 Com. Cas. 
121, P. 0. 

Annotation: — Aa to (1) Distd. Diamond Alkali Export 
Corpn. V. DourseoiB, {1921] 8 K. B. 443. 

646. Add. Annotaiion : — ^Refd. Marlborough Hill* 
SMp V. Cowan, [1021] 1 A. C. 444. 

662. Add, AnnotaHon: — ^Refd. The Sheaf Brook, 
[1920] P. 61. 

566a. Judicature (Consolidation) Act, 1025 (c. 49), 
Bs. 22, 68 (2) — Owner domiciled In England — 
Application to transfer action to King’s Bench 
Division.] — (1) Pltfs., as owners jf cargo on 
board defts.’ ship, brought an action in 
eraonam in the Admlty. Div. for damages for 
reach of the contract of carriage Defts. 
were domiciled in England. On an applica- 
tidn by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. Held ; s. 68 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pi*o 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King's 
Bench Div. 

(2) The note to B. S. 0., Ord. 40, r. 8, that 
the (^. of Appeal cannot order a transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ot. of Appeal has held that the one Div. has 
no discretion to retain tlie cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is fo be transferred 
(Atkin, L.J.). — The Sheaf Brook, [1926] 
P. 01 , 05 L. J. P. 113 j 134 L. T. 634 ; 17 
Asp. M. L. O. 14, O. A. 

671. Add, Annoialion : — ^Mentd. The Bosalind 
(1920), 00 L. J. P. 126 

578. Add. Annotation : — Refd. The Wilhelmina, 
[1023] P. 112. 


670a. Btilp Injured In dook—Doekownen raping 
ship — In dock belonging to others.] — ^By the 
negligence of pltfs.’ servants while en^iged 
on work on a steamship in the Homl^ Dock, 
belonging to the Mersey Docks d; Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pltfs. were held liable in damages. 
Pltfs. sought to limit their liability under 
M. S. Act, 1900 (c. 32), s. 2, on the ground 
that they were the owners of a dxj dock at 
Oarston : — Held : the liability bemg in no 
way connected with the fact that pltfs. were 
do<^owners, they were not entitled to a 
decree of limitation of liability. — ^T hb City 
OF Edinburgh [1021] P. 274 ; 90 L. J. P. 
804 ; 126 L. T. 876 ; 37 T. L. E. 468 ; 15 
Asp. M. L. 0. 234, 0. A. 

AnnotatUma.-^JiiaUl. The Ruapehu (1926). 42 T. L. R. 708. 
&|ld. S.S. Ruapehu v. Green Be Sillev Weir, [1927] A* C 

679b. .] — Pltfs., owners of a dry dock, 

sought to limit their liability under M. 6. 
Act, 1900 (c. 32), B. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.* 
servants while the vessel was being repaired 
by them in the dry dock: — Held: while 
some limitation must be put upon the general 
language of the sect., wMch, u applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was not in respect of 
the nature of the act done but in respect of 
area, i.e., the damage must be in some way 
connected with the ownership of the dock. — 
The Euatehu, [1927] P. 47 ; 06 L. J. P. 18 ; 
136 L. T. 146; 42 T. L. R. 708; 17 Asp. M. 
L. C. 138, C. A. ; affd. avb Horn. Ruapehu 
(Owners) v. Green (R. &H.) & Silley Weir, 
lyiD., The Ruapehu, [1027] A. 0. 523; 96 

L. J. P. 09; 137 L. T. 353; 43 T. L. B. 402; 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 

M. L. C. 270, H. L. ; sKbsequent proccedmig'i 
(1929), 45 T. L. R. 657. 

Annoinhons — Eefd. Gohho Millard t . Canadian Government 
Mcrohant Manuo, Amerlean Can Co. r. .Same (1“27), 
07 L. J. K. B 19.T; The Ruapehu (No. 2), (192^] 
P. 305. Mentd. Buerger v. New York Life Assoc. (1927), 
90 L. J. K. B. 930. 

593. CiUUiona : — ^Por “ 36 L. T. 361 ” read “ 6 
L. T. 361.” 

694a. Rival salvors — Injunction to re- 

strain act on high seas.] — In 1922 pltfs. 
fitted out an ex^dition to salvo cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Pltfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted during the summer of 
1922 & m>m Apr. to July, 1923. During 
that time thev had succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British registered ship, & by sending down 
their own divers & interfering with pltfs.' 
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5641. AdmiraUy Court Act, 1861 
(c. 10), 1 6 — Aooreaoh of duty — Con- 
wocl wUh shxppcra impoatng no oltUga- 
twn ov — Pltfs. agreed to pur> 

ohase goods, Iho shippers to deflvci 
some at an agreed point. The con- 
tract did not purport to be made by 
or on behalf of the ship, but by the 
shippers, with pltfs., who claimed 
damagos fur breach of oontraot for 
non-delivery, & at their request a 


warrant to arrest tlie ship Be her cargo i 
was issued: — Held: (1) pltfs. not j 

having been shown to be the owners, ' 
or oon-dgnees or asoignees *’ of the bill 
of lading of the cargo, tbo ct. had no I 
Jurtsdiotlon in the matter. Be th 
warrant of arrest should be set aside ; 
(2) the contract referred to in the 
abo\e sect, coutemulated an obliga- 
tion on the part or tbe sldp, Be tbe ! 
contract sued on imposed no such i 
obligation. — ^Lataujes v. The Istab, ‘ 


[1923] Exch. 0. R. 212.— CAN. 

564 li. Goods shipped from 

Canadum port.} — The Jurisdiotion the 
above sect, confers upon the ct. is 
clearly confined to cases of damage 
to goods carried by ships into a Cana- 
dian port. Be does not extend to the 
ease of goods shipp^ from Canada 
to foreign porta. — Harris Abattoir 
Co. V . Auedo (Owners), [1923] 4 
D. L. R. 1196 : [1923] Exoh. C. R. 
217.— CAN. 
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diving opecationst tried to secure possession 
of the wreck ds cargo, d; either prevent 
farther work <m the part of pltfs. or establish 
themselves with pltm. in concurrent occupa- 
tion: — HeUL: < 1 ) an action in respect of 
injurious acts done on the high seas had always 
been within the jurisdiction of the High Ot. 
of Admlty. ; (2) pltfs. were sufSciently in 
occupation of the wreck to exclude third 
parties from interfering with the property ; 
(3) as defts.’ interference was high-handed 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salvage 
operations. — ^T hb Tubantia, [1924] P. 78; 
93 L. J. P. 148 ; 131 L. T. 670 ; 40 T. L. R. 
335; 16 Asp. M. L. G. 346. 

595a. Services on land.] — The Lapwing 

(1839), 8 L. T. 440. 

596a. ^. 3 — Two causes of salvage against a 

vessel were consolidated upon motion by 
defts., & with the consent of all parties. 
On a petition being subseouently filed, defts. 
moved for its dismissal, with costo &; damages, 
on the ground that the value of the property 
salved was under £1,000 ; — Held : the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct. jurisdiction under Admlty. 
Jurisdiction Act, 1868 (c. 71), s. 9. 

Semble : under Admlty. Jurisdiction Act, 
1808 (c. 71), 8. 0, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of tlio property 
salved be under £1,000 . — The IIerman 
Wedei, (1870), 89 L. J. Adm. 30 ; 23 L. T. 
876 ; 3 Mar. L. 0. 530. 

598. After this case insert, “ Prize salvage, see 
PiuzE Law.” 

603. Add. Annoiaiion : — ^Refd. Pyman 8.S. Co. v. 
Admiralty Comrs., [1919] 1 £. B. 49. 

606. Add. AnnoUUions : — Gonsd. The Meandros, 
[1926] P. 61. Held. Pyman S.S. Co. v. Ad- 
miralty Comrs., [1919] 1 K. B. 49. 

611. Add. Annoiaiion : — Refd. Pyman S.8. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 

618. Add. Annotations : — Gonsd. The Meandros, 
[1925] P. 61. Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


617. Add. Annotation : — Gonad. Bradley v. New- 
som, [1919] A. C. 16. 

619. Add. Annotation As to (1) Refd. Bradley 
V. Newsom, [1919] A. C. 16. 

622. Add. Annotation : — ^Refd. The Fagernos, 
[1926] P. 185. 

642a. .] — H. V. Miller (1823), 1 Hag. Adm. 

197 ; 166 B. B. 71. 

648a. Ship not entitled to be registered as British 
ahlp^hlp under jurisdiotion of Prize Court.] 
— ^A ship registered as a British ship, & 
nominally owned by a duly registered 
British CO., was in fact owned A controlled 
by the Hamburg-Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares m the British 00 . A appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, A on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, A ordered her to be detained by the 
marsh^ until further order. Meanwhile on 
.Tan. 11, 1916, under Prize Ct. Buies, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., A she remained 
in their possossion. On Apr. 6 , 1917, the 
writ in the present action was issued claiming 
a declaration under M. S. Acts, 1894 (c. 60), 
A 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that she was not 
entitled to be registered as a British ship : — 
Held : as the lx)rd 8 Comrs. of the Admlty. 
had merely temporary possession of tiio 
ship A hod to rectum her into the custody of 
the Prize Ct. which had at some time to 
make a dual decree either of condemna>tiou 
or release, the Admlty. Ct. had no jurisdic- 
tion to entertain the forfeiture action A to 
make the usuid order for appraisement A 
sale, A tlio action must bo dismissed. — The 
St. Tudno, [1918] P. 174 ; 87 L. J. P. 106 ; 
34 T. L. B. 357 ; 62 Sol. Jo. 621. 

660. Add. Annotation: — General! Mentd. The 
Stream Fisher, (1927] P. 73. 

650s. Injunction.] — The Tctbantia, No. 

594a, ante. 

650b. Res under jurisdiction of Prize Court.] — 
The St. Tudno, No. 648a, ante. 

657. Add. Annotation: — Mentd. Tempus Shipping 
(’o. V. IxmiH Dreyfus K Co. (1930), 99 Jj. J. 
K. B. 653. 


Part III. — Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts, 


668a. Issue — Res not within jurisdiction.] — > within the jurisdiction of ike ct. ; A Maritime 

(1) It is not necessary that, at the time of | Conventions Act, 1911 (c. 67), s. 8 , wliich 

the issue of a writ in rsm, the res should be i provides that in the case of roIli.sion or 


PART II. SECT. 11, SUB-SECT. 2.— B. 

SOS I. jiction in retnn-~Or in per* 
aonam.] — The flzst tc moat proper 
remedy for the recovery of ealvase 
in in rem . — Hatton e. Akt. Durban 
S. C. 154 ; 56 80 . L. K. 


PART II. SECT. 16. 

664 i. BxeepHon to jvHsdvdion — 
If ode offer triaL) — An ob}ootton to the 


Haksk}^ [1919] 
100.— SOOT. 


Juriadiction will hold Rood even if 
made after the trial. — Stack v. Thk 
Baboe Leopold (1010), 18 £xoh. 
C. R. 325.— CAN. 

PART 111. SECT. 1, SUB-SECT. 1.— 

A. (a). 


6681. < 


- Amendment — /ncreoae 0/ 


amount.} — ^Pltfa. claimed 64,000 dam< 
asee, by reason of a ooUtidon between 
one of their bamea Sc the B. The B. 
was arreated Sc the ball fixed at 64,000, 

23 


the thou eatlmateri coat of repalra. 
Before the trial of the action, it waa 
foimd that the actual coat of the 
repalra aatouulo<l to 65,512.04. Pltfa. 
moved to amend their writ by oddinR 
to the amount claimed : — Held : tlte 
ct. iiiiRht direct meaanree to bo taketi 
to do full jufltloe to pltfs., & to lhar 
end permit the amendment. — H a i r 
Coal Co. v. The Bayusona, li')-^ 
Exfb. C. R. 128.— CAN. 
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salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the writ is 
issued within two years ; the sect, does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
ceedings. 

(2) In general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by K. S. 0., Ord. 8, r. 1, if, but for the ex- 
tension of time, the clahn would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 67), 
8. 8, contains provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired. — ^T he 
Espanoleto, [1920] P. 223 ; 90 L. J. P. 32 ; 
126 L. T. 121 ; 30 T. L. R. 654 ; 16 Asp. 
M. L. 0. 287. 

668b. Motion to set aside — Facts In dispute.] 

— In an action in rem for damage by coUision 
delta, moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the solo control 
possession of, the United Stated Navy Be- 

{ >artment, & that accordingly no maritime 
ion attached to her. Pltfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion : — Held : the facts being in dis- 
ute the ct. could not try the issue on motion 
y affidavit & the motion must bo dismissed, 
but without prejudice to the right of defts. 
to applyt when the issues wore defined by 
ploadmgs, for the question of law to be tried 
as a preliminary point. — Tub Sylvan Arkow, 
[1923] P. 14 ; 92 L. J. P. 23 ; 128 L. T. 448 ; 
39 T. L. R. 26 ; 16 Asp. M. L. O. 116. 

669. Add, Annotation: — As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 

672a. — Defendant blaming another ship.] 

— ^ITtfs. claimed damages from defts., owners 
of the W.f in respect of a collision between the 
ir, & barges bolongin(; to pltfs. The owners 
of the W, denied liability, alleging by letter 
to pltfs. that the collision was caused by the 
negligonco of the A, An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 


owners of the A, agreed pltfs.’ damages, 
but refused to pay the costs of the action by 
pltfs. against the W,, which had then been 
prosecuted to the stage of filing pltfs.’ pre- 
liminary act : — Held : plthi. were entitled 
to amend their writ by adding the owners 
of the A, as defts. llie case came within 
the principle of R. S. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for x>]tf8. to have added both parties 
as defts. in the alternative. — T he W. H. 
Randall, [1928] P. 41 ; 97 L. J. P. 42 ; 138 
L. T. 469 ; 17 Asp. M. L. C. 397, C. A. 

673. Add, Annotations : — Consd. The Creteforest, 
[1920] P. Ill ; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. O. 444. 

682a. Motion to set aside acceptance & under- 

taking to appear & put in bail — ^Mistake as to 
authority.] — Motion dismissed. — The Ger- 
trud (1927), 138 L. T. 239; 44 T. L. B. 1; 
17 Asp. M. L. C. 343. 

688a. Renewal of writ — Extension of time for — 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 
— The Espanoleto, No. 668a. ante, 

697. Add. Annotation : — Refd. The Point Breeze, 
[1928] P. 136. 

700a. Right to arrest — Ship under requisition.] — 
Pltfs.’ steamship & defts.’ steamship, the 
L.L.t collided in Sept. 1917. The L.l. was 
at the time under requisition : — Held : there 
could be no effective arrest of the vessel 
while she was under requisition. — T he Largo 
Law (1920), 123 L. T. 660 ; 16 Asp. M. L. C. 
104. 

700b. Ship seized under writ of fieri facias.] — 

A foreign ship was seized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants : — Held : the fact that the sheriff was 
in possession did not dex>rive the marshal 
of his power to arrest the ship in actions 
in rem. — The James W. Elwell, [1921] P. 
351 ; 90 L. J. P. 132 ; 37 T. L. R. 178. 

701. Add. Annotation : — Consd. The James W. 
Elwell, [1921] P. 351. 


6781. Parties— Joinder of plaintUfs 
— After judgment.] — Iw the ootirse of 
a trial in the Admlty. Ct. pltf. was 
allowed to amend by oddltiff a party 
pltf.. but failed to amend formally 
pursuant to the order Ac entored the 
formal Judgment with ouly the 
original pltf. named therein. Sc. pro- 
oeeded to assess damages before the 
registrar: — Held: in the olroum- 
stances pltf. hod not elected to abandon 
the order for amoudmont Sc should be 
allowed to have the Judgment Sc prior 
proceedings amended m aooordonco 
therewith. — Evans, Colkuan Sc Evans, 
Ltd. V. Thk Roman Princr, 11824] 
3 D. L. R. 95 ; 119241 Exoh. C. R. 183 ; 
2 W. W. R. 465 ; S4 IL C. R. 155.— 
GAN. 

673 ii. Xon Joinder.] — Thero 


bolng no spooial rule in this Ct. dealing 
with the joinder of parties, the practice 
& prooeaure of the High Court of 
Justloe, in England, obtains, & the 
claimant horeiu was entitled to bring 
the present action in his own name 
alone, ^vithout joining bis oo -owners or 
their assignees. Misjoinder or non- 
joinder oanttot now defeat a claim. — 
Mackato. R., 119281 KA0h.C. R. 149.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 2.— 
A. (a). 

701 Hi. Creditor’s odfoa— Claim 

for twildina, eauippinff or repairine .) — 
As soon as a creditor finds a ship under 
arrest of the ot.. he may bring his 
action for, & the Admlty. Ct. aoouires 
immediate Sc irrevocable Jurisdfotion 
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over, any claim for building, equipping 
or repairing the ship. That jurisdic- 
tion is established without the litigant 
having to show that the original 
action under which the ship was 
arrested must eventually suoceed, & 
notwithstanding that the arrest was 
made without partioulars being given 
to prove without doubt tho status of 
pltf. in that original action. — Erikben 
BROTHERS V. THB MAPI.E LEAV (1922). 
67 D. L, R. 261 ; 11922] 3 W. W. R. 
41.— CAN. 


701 iv. Bepedrs continued after 

arreet.) — Reaps, contracted with the 
owner ot a ship to do certain repairs, 
& it was delivered to them for the 
purpose. When the repairs were going 
on the ship was arrestM at the suit of 
applts.. who claimed for earlier repairs 
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706. Add, AnnotcMona : — Generally^ Mentd. The 
Orimdon (1918), 85 T. L. R. 81 ; The Porto 
Alexandre (1919), 89 L. J. P. 97. 

706a. Re-arrest — ^Damage in excess of bail — 
Second action — Right to bring action in 
personam.] — In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admlty. Ct. both pltfs.’ &> defts.’ vessels were 
held to blame, but the Ct. of Appeal held 
defts.* vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.’ 
judgment, pltfs. who admitted that qitd 
damages they could not recover more than 
the £100,000, tl^reatened to arrest defts.’ 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest : — Held : having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rem, but could procee<l 
in personam, & were entitled to a declaration 
that the amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vessel by a sheriff imder a writ of fi. fa. 
— ^The Joannis Vatis (No. 2), [1922] P. 
213 ; 91 L. J. P. 190 ; 127 L. T. 404 ; 38 
T. L. R. 566 J 16 Asp. M. L. C. 13. 

Annotation: — Refd. The I'olnt Breeze, (1928] P. 135. 

706b. — .] — In a damage action in rem 

pltfs. demanded & obtained bail from defts. 
in the sum of £8,500. After judgment iiad 
been given pronouncing defts.’ ship alone to 
blame, pltfs. demandt'd further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insuflicient to cover their 


dances. On the refusal of defts.’ solrs. 
to give on undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admlty. registry under which defts.’ 
ship was ai’rested. On a motion to act aside 
the warrant of arrest : — Held : t-he effect of 
taking bail was to release the ship altogei her. 
At the warrant of arrest must be set aside. — 
The Point Breeze, [1928] P. 135 ; 97 1.. J. V. 
88 ; 139 L. T. 48 ; 44 T. L. K. 390 ; 17 
Asp. M. L. O. 462. 

716. Add. Annotation : — Mentd. The St. (loorge, 
[1926] P. 217. 

742. Add. Annotations : — Consd. The Point Breeze, 
[1028] P. 135. Refd. The Joannis Vatis (No. 
2), [1922] P. 213. 

746. Add. Annotation : — Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

747. Add. Annotation: — Apld. The Point Breeze, 
[1928] P. 13.5. 

760. Add. Annotation : — ^Refd. Melanie S.8 v. San 
Onofre S.S., [1926] A. 0. 246. 

764. Add. Annotation: — Refd. The Annette, The 
Dora, [1919] P. 105. 

766. Add. Annotation : — Mentd. Tlie Joannis Vatis 
(No. 2), [1922] P. 213. 

766a. Waiver of right to plead Maritime Con- 

ventions Act, 1911 (c. 67), s. 8.] — By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their Menco & raising it at tJie trial of the 
action. — THJ^: JiLANDOVBRY Oastlb, [19201 
P. 119 ; 89 L. J. P. 141 ; 124 L. T. 383 ; 15 
Asp. M. li. 0. 163. 


& iiocessarieB. After the arroHt the 
ship was loft In the actual possession 
of rosps., who continued to do the 
repair work contracted for without 
the sanction of the ct. hut In Rood 
faith : — Keld : reaps, should have 

priority for repairs made after the 
arrest so far as the sellinR value of the 
ship waa thereby increased. — ^M on- 
TRSAL Dry Doceb & Bhtp Hepaibivo 
( io.. Ltd. e. Haufax Shipyards, Ltd., 
11020] 3 W. W. n. 25 ; 64 D. L. It. 
185 ; 60 8. C. 11. 359.— CAN. 
d. Read now 70Sa i.** 

706a li. Mistake in sum 

claimed — Cost of repairs exceeding esti- 
mate.] — Pltfs. claimed 14,000 damages, 
by reason of a collision between one of 
their barRcs 8c the B, The B. was 
arrested 6c the bail fixed at 64,000, the 
then estimated cost of repairs. Before 
the trial of the action, it was found that 
the aotnal cost of the repairs amounted 
to •5,512.94. Pltfs. moved to amend 
their writ by adding to the amoimt 
claimed & for the issue of a warrant 
to re-arrest the B. : — Ileld : the ct. 
might direct measures to be taken to 
do full Justice to pltfs., 8c to that end 
I>eraiit the issue of a warrant for the 
re-arrest of the ship, but with costs of 
the motion & of the re-arrest wainst 
pltfs. — H all Coal Co. v. The Bayu- 
SONA, II923J Kxch. C. R. 128.— €AN. 

706a tii. IHsmissai of claim 

for salvager— Appeal.] — Where a claim 
for salvage against a ship has been 
dismissed, there is no general right, in 
case of appeal, to hold the bail bond or 
after its cancellation to re -arrest the 
ship, nor will such right bo granted 
without good reason therefor, such 
as that it appears to the ct. that the 
ship will not be within the Jurisdiction 
to answer the appeal should it go 
against It. — T ub f^iya v. The R. 8. 
(1921), 63 D. L. R. 6S7 ; 21 Exoh. C. R. 
147 : 80 B. C. R. 132 ; (1921] 2 


W. W. R. 749.— CAN. 

706a IV. — — Utintrfh-iarii whtre slop 
already und<r arrest.]- The A. uas 
under arrest bv pkmvhh «»f the (t., in u 
joint action for maht^-i’s U Heanmii’s 
uages, when sho was lonn’esled hy 
pltfs., under time seporato warrants, 
in actions for in‘< Cbsarii's it supplies 
furnished to the A. m the port of 
to whl(h she IsdonRed, A the owners 
of which were* dondnlcMl In Canada 
field : the ship hc>inR under arrest of 
tiie et., this c*t. hod juilsdlcflou In t)»e 
matter, hut the issuiiiR of warrants 
8c the re arrest was unnecessary. - 
hi’KWAur & Co., 1^10. V. Tiik Am la, 
(192914 D.L. it. 719, Kx. Jl. 192. - 
CAN. 

sp. Attachment to found jurisdictUm — 
B(dh parties domiciled outside juris- 
diction — ifes within iurUidiclion.] — 
Whore a co. alleged that it witended to 
bring an Admlty. action in rem for 
damage occaRioned tolts vessel through 
the negligent handling of resp. co. 
wldlst in the territorial waters of the 
Union, 8c it appeared that both the 
cos. were domiciled outside the Union, 
the attachment of the vessel was 
ordered, such order to be suspended on 
security being provided in an amount 
greater than the sum claimed as 
damages. — 8.8. Kkhatos v. 8.8. 
Fabian, 11921] C. P. D 148.— S. AF. 

PART III. SECT. 1, SUB-SECT. 2.— 
A. (b). 

St. Maid fide arrest — Abuse of process 
of wuH — Rights of idher do imams. ] — A 
ship was arrested atthosuitof amember 
of a firm. His independent claim for 


the ship was arrested his firm’s action 
was instituted : — Held : these facts so 
obviously disclosed mala fides 8c an 
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abuse of the procesH of the ct. timt tho 
arrest could bo viewed as a sham 
proceeding 8c as nut having any legal 
oxlHtcnce os regards the firm, hut other 
olulmunts could support their suits on 
its existence in fact, bocauso in good 
faith they instituted their HUlts relying 
upon the records of the ct. which on 
thoJr face showed that its Jurisdiction 
could belnvckod.— - Ekikhkn UuoriiERd 
V. The Mai'LK Leak, [1023] 4 D. L. H. 
J201; I1923]Exch.aTt.39; 31 B.C.U. 
443 ; 11923] 1 W. W. K. 76.— €AN. 

PART III. SECT. 1, SUB-SECT. 8.— A. 

a i. Court without Jurisdic- 

tion.] — In tho absence of Jurisdiction 
existing by law, tho filing of an aimoar- 
ance 8c Uie giving of bail by deft, do 
not give Jurlsdlotlou to tho ct. In a 
proceeding in rem. Jurisdiction Ifl not 
a matter of uroceduro 8c cannot bo 
derived from tlie consent of parties. — 
Mulvey V. Tub Babok Neosho (1019), 
19 Kxch. C. R. 1 ; 47 D. L. R. 437.— 
CAN. 

.] — A mere 

technical objection to an Infurmaiity 
or irregularity in procedure may bo 
waived by appearance, by tho giving 
of hail or by taking a stop in the 
action ; but If. in fact, the ct. has no 
Jurisdiction over the subject-mattor 
of the claim, no delay on the part of 
deft. 8c no step in tl»e action laken by 
1dm can give the ct. Jurisdiction.— 
Uarrih Abai*ioiu Co. v. Albdo 
(OWNEIW), (192.31 4 D. h. It. 1196 i 
119231 Kxch. C Jl 217.— CAN. 

764 iii. - .i la Admlty. where* 
(loft. wlhlioH to raise an objecilon to 
the JurlsdJ<tion of tho ct. in a caho 
whoro flu* ct. has jurisdiction over tla 
nat)J<u t matter, he should appear undi i 
whether tho action bo in rnn. i t 
in iHTsorutm.- lli/UKK V. ’J hl Aui ' 
(I92'>J. 4 D. U It. 873 ; Kx. (’. H. J''i 
-CAN. 
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BSect of Harit^e OonyentionB Act« 1911 
(c. 57), aee, generally, Shippino. 

768a. Appearance by person Interested — ^Position of 
intervener.] — T he Byzantion, No. 248a, 
ante, 

780. Add. Annoiatign : — ^Refd. Tbe Consul Olsson, 
[1920] P. 43. 

780a. .] — The San Onofrb, No. 

780b, post. 

780b. Effect of contractual arrangement 

between owner & charterer.] — (1) The 
Admlty. marshal appraised a s^ved steam* 
ship at the sum of i^69,841. On an applica- 
tion to vary or set aside the appraisement on 
the ground that the ship had oeen appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
a low rate of hire in 1914 for a period which 
did not expire until 1930, was less than 
£160,000 : — Jleld : for purposes of appraise* 
meat of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshal's valuation was 
properly andved at & was based on the right 
principle. 

(2) The general rule is that an appraise- 
ment by the marshal is conclusive, & it is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed. — ^T hb San Onofre, [1917] 
P. 96 ; 86 L. J. P. 108 ; 116 L. T. 800 ; 14 
Asp. M. h. O. 74. 

Annotation : — As to (2) Oonsd. The Consul OlsaOn, {1920] P* 
48. 

781a* Nature of baU.]~'THB Borbe, No. 781b, 
poet. 

781b. Undertaking to put in bail — ^Afterwards with- I 
drawn — Effect of subsequent arrest of vessel.] { 
— On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a wilt in rem clainwg 
damages in respect of loss by collision. In 
consequence dens.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pltfs.* solrs. that their dients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juru- 
diction of the ct., pltfs. could arrest her. 
Pltfs.' solrs. arrestea the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
clients* rights under the undertaking for 
bad!. On Mar. 16, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
pursuant to their undertaking. It appeared 
that in Juno, 1920, the value of the vessel 
was much in excess of £600, & pltfs. estimated 
her value at £4,600 ; — Held : (1) the under- 
taking to give bail could not be withdrawn 
by siibstituting the vessel for the bail ; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting tbe v^sel ; (3) 
delts ’ solrs. must complete their undertaking 
by putting in bail to the value of the ves^ » 
os on Juno 22, 1920 ; <4) nature of bail dis- 


cussed. — ^The Borbe, [1921] P. 890 ; 91 
L. J. P. 1 ; 126 L. T. 676 ; 87 T. L. B. 
668; 55 Sol. Jo. 716 ; 16 Asp. M. D. C. 834. 

7810. When value of ship ascertained.] — 

The Bobbe, No. 781b, ante, 

781d. liability limited to amount of baU— No 
second action If ball insulBelent — Action In 
personam — For Interest Sc costs.] — The 
J oANNis Vatis (No. 2), No. 706a, ante. 

781e. Benefit of ball—Actlon in name of cargo 
owners — Some owners not Joining In pro- 
eeedlngs.] — ^The steamships w, & J. came 
into collision the TF. & her cargo were 
damaged. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of thb J. Tbe writ was in the names 
of The owners of the steamship W. & cargo 
V. the owners of the steamship J.,” but at 
that time no authority from any of tbe cargo 
owners had been received. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join In the proceedings 
or share in the costs. Some assented dc 
some declined. The litigation proceeded to 
the nouse of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
owners of the W. contended that having sued 
as owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which tbe undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assonting 
cargo owners had no right to share^ in the 
fund: — Held: (1) although, as baUees of 
tbe cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share ; (2) it was 
the duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the ftmd, including the non-assenting 
cargo owners, shared in the distribution. — 
The Joannis Vatis, [1922] P. 92 ; 91 

L. J. P. 182 ; 126 L. T. 718 ; 16 Asp. M. L. 0. 
606, C. A. 

, Several salvage actions.]— A v^l 

which bad stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors A was placed in dock for 
temporary repairs. In respect of the^ ser- 
vices various salvage actions Sc on action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the action an appearance was entered 
Sc an undert^ing given to put in bail for 
ship, cargo Sc freight in the sum of £1,000. 
The cargo Sc freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed Sc dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She only 
realised £889 : — Held : the bail for ca^ Sc 
freight did not constitute a fund in which all 
the salvors coul^ share $ the undertaking 
was given in one action only, Sc pltfs. in that 


PART III. SECT. 1. SUB-SECT. 4.— A. [ Companv earnnnp on business of | v. Oanadiav Balvaok Assoon. (No. 2 
•w. ho auepted as bail-- I sur^sh^.l—lie 251 Bass or Bii.vkb I (1916), 15 Exebl a R. 370.— CAN. 
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action. In which the total values were £1,217, 
could treat ^ 2 ^^ £1,000 as bail representing 

the cargo & freignt. — T he Bussland, [1924] 
P. 65 ; 03 L. J. P. 18 ; 130 L. T. 763 ; 40 
T. L. B. 232 ; 68 Sol. Jo. 824 ; 16 Asp. 
M. L. 0. 288. 

781g. Amount of ball~Value of ship & freight— 
Limit of nabiU^ — ^Facts disputed by plaintiffs.] 
— If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. 8. Act, 1894 (c. 60), s. 503, deft, ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship Sc, 
that the collision happened without tncir 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltf 8. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.' 
ship. — T he Ohahlottb, [1920] P. 78 ; 89 
L. J. P. 02 ; 123 L. T. 686 ; 30 T. L, B. 204 ; 
64 Sol. Jo. 276 j 15 Asp. M. L. C. 98. 

781h. Effect of ball — Release of ship.] — Tub 
Point BiiCEZE, No. 706b, ante. 

796. Add. Annotation : — Reid. The Consul Olsson 
[1920] P. 43. 

806. Add. Annotation: — Reid. The Joannis Vatifi 
(No. 2), [1922] P. 213. 

808. Add. Annotatio7i :—Con'id. The Joannis V'atis 
(No. 2), [1922] P. 213. 

810. Add. Annotations Canadian Pacific 

By. V, Kelvin Shipping Co. (1927), 138 L. 7’. 
360. Mentd. The San Onofre, [1922 j 1*. 24,3. 

829. Add. Annotation : — As to (1) Dlstd. Bradley 
V. Newsom, [1919] A. C. 16. 

884. Add. Annotation : — As to (1 ) Retd. The 
Joannis Vatw (1921), 91 L. J. P. 182. 

837. Add. Annotations : — As to (1 ) Reid. Swedish 
Central By. v. Thompson, [1024] 2 K. B. 255. 
Aa to (2) Refd. New York IJfo Inscu. v. 
Public Trustee, [1924] 2 Oh. 101. 

889. Add. Annotations : — Refd. The Fagernes, 
[19261 P- 186. Mentd. The Clan Sutherland 
(1918), 88 L. J. P. 20, 

840. Add. Annotation: — Refd. The Fagernes, 
[1920] P. 186. 

842. Add. Annotation : — ^Refd, The Fagernes, 
[1926] P. 185. 

848. Add. Annotations: — As to (]} Refd. Beading 
7Vu.stv, Spero, Spero v. Kea<Ung Tioist, [1030 J 
1 K. B. 492. As to (2) Held. Johnson v. 
Taylor, [1920] A. 0. 144. 

848a. .] — ^A British ship, 

coming down the Elbe, came into collision 
with anotlier British ship, which, in turn, 
came into collision with a Gorman vessel. 
The agents at Ilamburg of the first British 
ship Sc the owners of the Gcraian vessel 
exchanged letters of guarantee ; but the 


owners of the German vessel did not com- 
mence legal proceedings in Germany against 
the owners of the two British ships until after 
the owners of the first British smp hod corn- 
menced an action in personam in this country 
against the owners of the other British ship 
Sc the owners of the German vessel. On an 
application to discharge an order giving th(^ 
owneis of the first British ship leave under 
K. 8. C., Ord. 11, r. 1 (g), to serve notice of 
the writ on the owners of the (German vessel 
out of the jurisdiction: — Held: the order 
ought not to have been made, for thort> hatl 
not been any uni'easoiiable delay on the part 
of the owners of tlie German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee. — TiiK Uauen, 
[1908] P. 180; 77 L. J. P. 124; 98 \.. T. 
891 ; 24 T. L. R. 411 ; 62 Sol. Jo. 335 ; 11 
Asp. M. L. 0. 60, 0. A. 

' Annotations :—~'RelA. The Fapremes, 11920] P. 185 ; Sohlntz, 
Jte. Sohlntz t*. Warr, [1020] Cb. 710. Mentd. It. v. KoiisiuK- 
ton Income Tax Oonini., Kx p. Edmond do l*oUffnao 
(PrinooBS), [1917] 1 K. B. 486. 

856, Add. Annotation : — Refd, The Oreteforest, 
[1920] P. 111. 

856a. .] — (1) In a consolidated salvage action 

the tender by dibits, of a lump sum to answiT 
several claims of salvors is a valid tender ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hold that 
it was reasonable for pltfs. to proceed to 
trial although tlio tender is uphedd. 

In a consolidated salvage suit where the 
owners of two 1 ugs, separately own(‘d, joined 
in one writ , Sc the masters & crews in another, 
defts. tendered a lum]> sum wliich the ct. 
upheld, but ns defts.’ affidavit of values was 
only handed to pltfs. on the day of the trial : — 
Held : (2) pltfs., the tug owners, who had been 
given the conduct of the consolidaG'd action, 
were entitled to their costs ; (3) the intiTesis 
of the masters Sc crews btdng identical with 
those of the owntTS, the masters Sc crews wore 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, excei>i in very special circum- 
stances, of rnastoi'B & crews Joining in one 
action with the owners. — 73 im C'BiirrwFoitBHT, 
[1020] P. Ill ; 89 L. J. P. 130 ; 123 L. T. 
691 ; 36 T. L. B. 367 ; 16 Asp. M. L. G. 48. 

857, Add. Annotaiton : — Reid. The Oreteforest, 
[1920] P. Ill 

864. Add. Annotation : — Refd. The Oreteforest, 
[1920] P. 111. 

874a. .] — I’HE Hhbaf Bbook, No. 

565a, ante, 

876a. Transfer by Court of Appeal — Necessity for 
consent of presidents of both Divisions.] — 

The Shkaf Bbook, No. 565a, ante. 

885. Add. Annotations: — ^Mentd. The James W. 
Elwell, [1921] P. 351; Mersey Docks Ac 
Barbour Board v. Hay, [1923J A. C. 346 ; 7’he 
Stream Fisber, [1927] P. 73. 

890. Add. Annotation: — As to (1) Sc (2) Consd. 
The El Oso (1925), 133 L. T. 209. 


PART IIL SECT. 1, SUB-SECT. 5.— B. 

828 1. Propertv deterioratina — Appear- 
once bt/ absent defendant .) — Sums r. 
Hoddebn (1818), 1 Nfld. L. R. 93.— 

NFLD. 

PART lU. SECT. 3, SUB-SECT. 1. 
•X. Joinder of acUona %n rem d: in 


personam — Proprteli/ of .) — Ati-antio 
Coast 8.S. Co. v. Mo.ntrrai. Tiians- 
PORTATIOX Co. Sc The Makv Elxjcn, 
Montreal Transportation Ck>. v. 
The Bucketk fcTATB (1909), 12 Excli. 
C. 11. 429.— CAN. 

PART in. SECT. 6, SUB-SECT. 1. 
■s. Object .) — ^Theobjeot of a prelimi- 

27 


I nary aet to ohtu In a statement recento 
farto of tin* ('jrcinnHtances, to provoni 
I partiLH f,hu)iing tlieir case to meet thr 
j one put forward by the other at trial — 

I Lk Hijwnc' V. The Emilien Bcuhi 
, (1919), 19 Exch. C. R. 24 ; 46 1> L. 1 
69.— CAN. 
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892. Add, Annotation: — As to (1) & <2) Expld. 
The B1 Oso (1925), 133 L. T. 269. 

898. Add. Annotation : — Refd. The El Oso (1925), 
133 L. T. 269. 

894a. Action between parties whose vessels 

have not been in collision with each other.] — 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under B. S. 0., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communicatior. 
between the solrs. which commonly takes 
Iilace in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acta under Ord. 19, 
r. 28. If both parties are not ready to deliver 
preliminary acts, or one of them declares 
himself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not been 
in collision filing a blank preliminary act. — 
The El Oso (1925), 133 L. T. 269; 16 
Asp. M. L. 0. 530. 

Annotalion : — Consd. The Carlaton & The Balcombe. {1926] 

r. 82. 

894b. Who entitled to — Co-defendant.] — A col- 
lision took place between the C. tsc the J8., & 
subsequently the C. collided with pltfs.’ 
vessel. Pltfs. issued a writ in rem against 
the owners of the C’., & the usual oreliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& pltfs. added the owners of the B. as second 
delta. Thereupon the owners of the C, 
obtained an order that the owners of the B. 
should forthwith file a preliminary act : — 
Held : (1) the only parties entitled as agaimst 
second (lefts, to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
first defts. were not entitled to require 
second defts. to file a preliminary act uiilcss 
they chose to become pltfs. & issue a writ 
against second defts., & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be Dound by a preliminary 
act which they had filed, & the parties at 
whoso instance it had been filed would not 
be bound, as against second defts., by the 
judgment in the present action. — The Carl- 
STON, The Balcombe, 11026] P. 82 ; 95 
L. J. P. 51 ; 134 L. T. 706 ; 42 T. L. 11. 312 ; 
17 Asp. M. L. C. 33. 

897a. — Course & speed of vessel.] — In cases of 
collisions between ships at anchor it is not 
sufilcient in answer to par, 7 of the pre- 
liminary act, which asks the course & speed 


of the vessel when the other was first seen, 
to reply at anchor.” The heading of the 
vessel should also be given. — ^T he Macboom 
( 1927). 137 L. T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 

908. Add. Annotation: — As to (1) Distd. The 
VVoodarra v. Admiralty (1921), 66 Sol. Jo. 
183. 

914a. Raising new claim— Effect of.] — The 

Highland Glen (1927), 164 L. T. Jo. 480, 
C. A. 

916. Add. Annotation : — ^Distd. The Woodarra v. 
Admiralty (1921), 66 Sol. Jo. 183. 

936. Add, Citation: — on appeal (1853), 8 Moo. 
P C. C. 482, P. C. 

989. Add. Annotation : — ^Mentd. The Refrigerant, 
11025] P. 130. 

952. Add. Annotation: — Retd. The San Onofre 
(1922), 92 L. J. P. 17. 

959. Add. Annotation: — Refd. The Saxicava, 
[1924] P. 131. 

969a. Action stayed, discontinued or dis- 

missed — Counterclaim raised in correspond- 
ence.] — ^A notice of counterclaim contained 
in correspondence passing between pltf.’s & 
deft.’s solrs. is not sufficient to set up ” a 
counterclaim within H. 8. C., Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a record on the files of the ct. — 
The Saxicava, [1924] P. 131 ; 03 L. J. P. 66 ; 
131 L. T. 342 ; 40 T. L 11. 334 ; 08 Sol. Jo. 
666 ; 16 Asp. M. L. C. 324, 0. A. 

970a. .] — ^Two foreign vessels, a barque 

& a ship, came into collision, when the barque 
was sunk. The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
.action unless an appearance & bail were 
given by the owners of the barque ; — Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion. — The Carlyle 
(1858), .30 L. T. O. S. 278 ; 6 W. R. 197. 

Annotation : — ^Reld. Chapman v. Iloyal Netherlands Steam 
Navigation Co. (1879), i P. D. 157. 

979a. Consolidated salvage action.] — 

The Creteforest, No. 856a, ante. 

1001. Add. AnnoicUion : — ^Refd. The Creteforest, 
[1920] P. 111. 

1001a. Tender of lump sum — Consolidated 

salvage action.] — The Creteforest, No. 
S50a, ante. 


PART 111. SECT. 8. SUB-SECT. 2.— A. j 

998 U. Refection of tender — 

Accejilatuc of increased iendtr after I 
nmendnuni of claim at trial .] — In un 
action foi huhage servloos, pltf. claimed | 
f20,0UU A iu lus statement of olotiu | 
hiich amount of salvage remimeratlon i 
as to the ot. might aecan meet. The 
defence was dolh ered on Mar. 17, when I 
deft, paid into ct. S^.OOO & tendered 
it to pItt., who n*je< ted It I»ltf. at tho 
trial applied for leu^e to amend to set 
up on ad(litiouol elaim. Thu aiucud- 


mciit was mode, & deft, incrcaaed hie 
tender to 81,000. which was accepted : 
— II eld : (1) deft, should in any event 
have the costs of & consequent upon 
tho umeudmeut granted at tho trial ; 
(9) as to tho accepted tender, the In- 
creased tender must be regarded as 
having been made A accepted on 
Mar. 17, & all the costs subsequent to 
that tender should be borne by pltf. : 
(3) the circumstances were not quite 
BUlIlcicnt to deprive pltf. of costs before 
tender. — T his Pascmkna r. The Gbiff, 
119251 2 W. W. R. 676.— CAN. 
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PART III. SECT. 9, SUB-SECT. 1. 

sb. Plaintiff resident out of jurisdiction 
— Foreign ship. 1 — Where pltf .is resident 
out of the Jurisdiction & his ship is a 
foreign one, security 'or costs may be 
ordei^ even at an advanced stage of 
the action & though the delaying in 
applying therefor is unaccounted for, 
in the aosence of any prejudice to the 
other sid#» o(^casioned by such delay. — 
Wranobix V . Tub Steel Scirntist. 
(192412 D. L. R.49 ; (19241 Exch C. R. 
136 ; 2 W. W. R. 493 ; 34 B. C. R, 
114.— CAN. 
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1028. Add. Annototiom .*-~Apld. Be Bjornstad & I 
Ouse Shipping Co., [1924] 2 K. B. 673. 1 
Refd. The Tervaete (1022), 128 L. T. 176 ; ' 
Duff Development Co. f. Kelantan Govern- ' 
ment, [1023] 1 Ch. 385 $ Duff Development 
Go. t*. Kelantan Government, [1924] A. O. | 
797. 

1027a. 1-;--.]— Pltfs.’ & dofts.’ vessels | 

came into collision & both received damage. i 
Pltfs. brought an action in rem against 
defts., ** the owners of the steamship N.** 
Defts. counterclaimed, & applied to pltfs. for 
security to answer the counterclaim. Security 
was given, but on pltfs. making a similar 
application defts. refused to give security 
on the ground that the A^. was owned by the 
French Govt., & was not subject to arrest : — 
Held : the ct. had no power to order security 
to be given or, in default thereof, to stay 
defts.* counterclaim. — T he Neptune, [1919 J 
P. 17 ; 88 L. J. P. 94. 

1029. Add. An7Lotafion : — ^Mentd. The .Sylvan j 

Arrow, [1923] P. 220. I 

1032. Add. Annotation : — Refd. The Joannis Vatia 
(No. 2), [1922] P. 213. 

1042. Add. Annotations : — ^Mentd. The Porto Alex- 
andre (1919), 89 L. J. P. 97 ; Aksionairnoyo 
Obschestvo A. M. Luther v. Sagor, 11921] 

1 K. B. 450 ; Duff Development Co. r. 
Kelantan Govermnent, [1928] 1 Ch. 385 ; 
Compania MercantU Argentina v. United 
States Shipping Board (1924), 93 Ij. J. K. B. 
816 ; Dull Development Co. v. Kelantan 
Government, [1924] A. C. 797. j 

1046. Add. Annotation : — Refd. The Shropshire ' 
1022), 127 L. T. 487. 

1047a. For disposing fairly of cause — For | 

saving costs.] — The owners of the stoamsliip 
A., one of two ships found jointly to blame 
in a collision action, limited their liability A 
paid the amount into ct. Claims against the 
fund were in due course filed by the ownors 
of the N. & the owners of the other ship, the 
S.f &, also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the S., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the S. Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, maater, & crew of the S . ; & No. 4 
asked by whom the particular solrs. w^ere 
instructed to present the claim of the owners 
of the i8. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides : — Held : the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within B. S. C., Ord. 81, r. 2, & must be 
allowed. No. 4 was not pressed. — ^T he 
Nedenes (1924), 41 T. L. B. 243. 


1062a. Confidential report by master.] — 

Defts., the Port of London Authority, 
arranged wdth their underwrriters tliat, in all 
oases of claims for collision in which their 
vessels were concerned, the monagomont of 
the claim should be put in the hands of cor- 
tain solrs. Defts. dirooted that a report on a 
printed form headed “ Gonfidential report for 
the information of the Authority’s solr.” 
should be made by the master of the vessel. 
The report was subsequently passed through 
various departments in defts.*^ offices until it 
reached the solr.’s hands. It was then dealt 
with by the solr. in the course of his profes- 
sional conduct. A report was made in tlieso 
circumstances by Die master of a vessel 
belonging to defts. in respect of a collision 
with pltfs.’ vessel. Pltfs. claimed to have 
this report produced to them : — Held : the 
report having been obtained for the solr., in 
the sense of being procured as materials upon 
which professional advice should be token 
in proceedings ponding or threatened or 
anticipated, it was privileged from production, 
— iSiE IfopPER No. 13, [1925] P. 62 ; 94 
L. J. P. 45 ; 132 L. T. 736 ; 41 T. L. H. 189 ; 
10 Asp. M. L. O. 473. D. G. 

/innntaWons'—Distd. The City of Unnxla (1920). 134 L. T. 
.'>76 Refd. Anklii v. London &; North Kostorn Ity. Co., 
liy-to] 1 K .1). 627. 

1062b. Officers* reports.] — Pltfs. claimed for 

short delivery of certain parcels of bi*lHtlt‘R, 
m respect of which they wore holders of bills 
of lading, loaded at Hhonghoi upon dofU}.’ 
steamship. Defts denied liability alleging 
that the loss was tluo to pilferage by an 
organised band of thieves. Defts. Jiad calleii 
for reports from the first, second, third, & 
fourth officers of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of vheir officers 
in the prevention of theft, which reports 
were in due course obtained through defts.’ 
agents in China. Defts. claimed that thohc 
reports were i>rivileKed from discovery : — 
Held: (1) the reports were not privilogod. 
(2) Observations upon the form & contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents. — The City 
OP Bahoda (1926), 134 L. T. 676 ; 70 Sol. Jo. 
1044 ; 17 Asp. M. L. C. 27. 

Annotation:- Refd. Ankln v. London Sc North Eastern liy. 
Oo., 110301 1 K. B. 627. 

1078a. Taking evidence on commission — Dis- 
couraged.] — ^The Augusta (1909), 26 T. L. H. 
98. 

1112a. Right of reply.] — Allowed in all cases. — T he 
Bjukan (1866), 14 W. B. 973. 

1114. Add. Annotation : — Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 

Damage due to collision.] — In an 

action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pitf, ; dc the dicta in The Mellona (1847), 3 
Wm. Bob. 7, 13 ; The Pensher (1867), 8w. 
211, & similar cases, to the effect that where 


PART 111. SECT. 10. SUB-SECT. 1.— 
A. (a). 

• 0 . ExaminaHonfordtswvery — JnlUu 
of interrogatories — When ordered — Use 
oS .\ — ^Whlle an examination for die- 
oovery may be ordered by the Judge 


as a matter of convenience, in place of 
the delivery of interrogatories, especi- 
ally where the opposite party is in 
imiorance of the facts, sneb examina- 
tion cannot be read as evidence at the 
trial. — P oint Anne Quabbies e. 6.H. 
M. F. Wbaucn (1931). 68 D. L. R. 
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927 ; 20 £xcb. C. R. 483. — CAN. 

PART III. SECT. 11, SUB-SECT. 1 

Id. Proof of claim — Right to proceed rj 
parte— Order for Bade of res .\ — » 
The Amt Tubnbb, I1922J V. L J 
740.~-AUS. 
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damage follows a collision the presumption 
is that the damage is the result of the col- 
liiEdon, unless deft, proves the contra^, must 
not be taken as laying down a principle, but 
as having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obvious!^ followed on 
the collision that it prirnd fcusie was to be 
regarded as a consequence of the negligence 
causing the collision. — ^Thb Paludina, [1926] 
P. 40 ; 132 L. T. 724 ; 16 Asp. M. L. 0. 463, 
a. A. ; affd, tub nom. S.S. Singleton 
Abbey r. S.S. Palitdina, [1927] A. O. 16 ; 
17 Asp. M. L. 0. 117, H. L. 

Annotofio7t.*-~>Befd.OaDadlan Paclflo Ry. «. Kolvin ShlppinS 
Co. (1927), 138 L. T. 369. 

1119. Add. Annotation: — ^Mentd. Melanie S.S. v* 
San Onofre S.S., [1926] A. C. 246. 

1152a. Log of defendants* vessel — Right of plalntlfEs 
to put in — Alter admission of facts by de- 
fendants.] — Defts. to an action of salvage by 
their defence admitted that ail pltfs. had 
rendered salvage services & that the allega- 
tions of the facts of such services set out in 
the respective statements of claim were in 
substance correct, but they denied that the 
vai'ious inferences sought to be drawn from 
those facta were accurate or well founded, 
& that their vessel was ever in any real 
dai^er. They also pleaded certain soundings 
which differed from those pleaded by certain 
of pltfs. Pltfs. by their reply joined issue 
upon the defence save in so far us the same 
consisted of admissions : — Held pltfs. were 

entitled to put in the logsot defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g, 
the displacement of certain tugs. — The 
Woodauua (1021), 38 T. L. li. 160 ; 00 Sol. 
Jo. 183. 

1152b. Oral evidence dispensed with— Salvage— 
Amount In dispute small — Discretion of 
court.] — In a case where salvage services 
had been requisitioned &> the amount in 
dispute was small, by agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with : — Held : the course taken was 
a mode of procedure useful to the shipping 


worid, & one for which the ct. would en- 
deavour bo give proper tacUities, the power 
of the ct. being, of course, discmtlonary. — 
The Biveb FtsoBB (1923), 89 T. L. E. 
233. 

1167. Before this case insert “ See, further. Evi- 
dence, Vol. XXII., p. 94.” 

1196. Add. Annoiatione : — Refd. Anstralia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 96 L. J. P. 146. Mentd. S.S. Mendip 
Bange v. Badcliffe, [1921] 1 A. C. 666. 

1198a. Between aeseeeors advising lower 

court de appellate court — ^Duty of appellate 
court.] — In a case in which there has been a 
dillerence of opinion between the nautical 
assessors advising the respective cts., the Ot. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make its own choice. In eve^ case the 
responsibility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill A on the value of the advice 
given upon them. — Australia (Owners) v. 
Nautilus (Owners), The Australia, [1927] 
A. 0. 145; 96 L. J. P. 146; 135 L. T. 576 ; 
42 T. L. R. 614; 82 Com. Cas. 82; 17 Asp. 
M. L. C. 86, H. L. 

Annotations .—VollA. The Tovorlsoh, [1930] P. 1; The 
Utranto, 11930J P. 110. 

1198b. .] — Artemisia 

(Owners) v. Douglas (Owners) (1926), 
[1927] A. C. 104, H. L. 

Annotation : — CoDfd. Australia (Owners) v. Nautilus (Cargo 
Owners), (1027] A. 0. 146. 

1198c. - .] We are the judges, 

&: we are to regard the gentlemen who assist 
us, k the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, At not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we see rather than the witnesses whom 
we do not see (Scrutton, L.J.). — The 
Tovarisch, [1930] P. 1; 99 L. J. P.23; 
142 L. T. 372 ; 46 T. L. R. 125 ; 18 A.sp. 
M. Jj. C. 58, C. A. ; affd. on other grounds, 47 
T. li. K. 89, H. L. 


PART 111. SECT. 14. SUB-SECT. 3.— A. 

M. Log hooks — Independent tog kept 
by mate.] — Hdd: not admlMlblo. — 
R.«. Tbb Ainoko (1894). 4 Bxeb. O. R. 
196.— CAN. 


■t. Manuscript notes made by moAer.} 
— In iho oirouinstances roiooted as 
eridonvo as part ot the ship’s log. 
— This Andkkw Ksllt v. The 


OOMMonoRio. llOlO] 1 W. W. R. 
1059 ; 19 Each. C. 11. 70 ; 48 D. L. R. 


213.— OAN. 


sk. JSatvoffe action — Attendance of 
master db Crete.)— It is proper to have 
the master &; orow before the ot. In an 
action for salvage. — Johnson Sc Mao- 
KAT V. 8.3. Charues 8. Nbnf (1018), 
18 Exoh. C. R. 168.— CAN. 


PART III. SECT. 14. SUB-SECT. 3.— 
B. (•). 

si. rhoiooraphs,] —lu an action la 
run where the question which of two 
vessels involved In a ooUislon was in 
dofatilt depended upon the fixation 
of the locality of the point of colUsion. 
the ot., (llstegurding expert evidence 


as to the correct dofluotions in reference 
to such i>olnt to be drawn from certain 
photographs taken at the time of the 
oullislon, owing to the Inaoctiraoy of 
certain data, based its decision upon 
the evidence of eye wltnosses which 
was of a oonfliotlng nature. On 
appeal, the Full Ct. gave leave to deft, 
to adduce further evidence explanatory 
of what was disclosed in the photo- 
graphs, so as to assist applt. ct. to 
draw the Inferoncos that ought to bo 
drawn from those photographs. — 
United States Suippino Board v. 
The St. Albans (1928), 29 S. R, 
N. S. W. 162 ; 46 N. S. W. W. N. 4.— 
AUS. 


PART 111. SECT. 14. SUB-SECT. 4.— A. 

1196 iU. Two ships 

collided on a very bad night. The 
ooUislon was caused by the Ju., which 
was light, dragging her anchors. 6c 
coming down on the R., whoh was 
holding to her moorings. When the 
AT. was dragging her anohors she had 
ateam up but did not use it. by which 
failure she omitted to take a reaaon- 
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able measure which might have 
avoided the accident. In an action 
for dauiages by the R. against the Af. 
there was uncontradloted evidence to 
the effect that the steam had not been 
used because those in charge of the M. 
did not Sc could not know owing to 
the darkness Sc the weather that they 
were dragging their anchors. The 
Lord Ordinary, without expressing any 
opinion as to whether he oredlted that 
evidence or not, accepted an opinion 
expressed by the nautioal assessor to 
the effect that It would not have been 
diffioult lor those on the Af. to know 
that they were draggtog their anchors : 
— HeUt : it was for the Lord Ordinary 
Sc not for the nautioal assessor to 
pronounce upon the truatworthiness 
of that evidence. Sc to say whether 
or not the master of the M. ought to 
have known when his anchor bej^ to 
drag, Sc, on the ground that the 
evidenoe did not emblJsh the fault, 
the Af. as8ollxled.--GAMBo Shipping 
Oo., Ltd. (Roammt (Ownxbs)) r. 
DAXPfiKlBSEEiaKABKT MaGMVB. fj920j 
S, C. 26 ; 67 So. L. R. 69.— SCOT. 



VoL L — AAminatar, Cuet 1198d-~1286, 


1198d. : .]—My duty is to 

exercise my own judgment, trying due regard 
to the advice given by the Mder Brethren in 
the ct. below as well as to that given to us by 
our assessors (Lawrence, L.J.)* — The 
Otranto, [1930] P. 110 ; 99 L. J. P. 82 ; 
142 L. T. 644, C, A. ; revad, on other ^unds, 
170 L. T. Jo. 614, H. L. 

1199. Add. Annotation : — Consd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 96 L. J. P. 146. 

1200a. Presonoe of — Dispensed with — Salvage 
action — Amount In dispute small.] — The 
Biver Fisher, No. 1162b, ante. 

1201. Add. AnnoiaHons: — ^Refd. Australia 

(Owners) v. Nautilus (Owners), [1927] A O. 
146. Mentd. Hontestroom (Owners) v. 
Sagaporack (Owners), Hontestroom (Owners) 
V. Durham Castle (Owners) (1926), 95 L. J. P. 
153. 

1204. Add. Annotation : — ^Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 146. 

1206. Add, Annotation : — ^Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1026), 
96 L. J. P. 146. 

1224. Add, Annotation : — Aa to (2) Refd. The 
Disperser, [1920] P. 228. 

1281. Add. Annotation : — ^Mentd. The Oranje 
Nassau, [1921] P. 190. 

1237a. Action against two separate parties — 

One party only held to blame — Costs of 
plaintiff.] — (1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which ho has 
to pay to the successful deft, to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft, has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably , 
in so doing, he will not bo allowed the costs ! 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & the 
other deft. & fails against pltf., he is entitled 
to recover from deft, agaixist whom he 
succeeds the costs which he has to pay pltf. — 


The Sveik Jarl (1928), 129 L. T. 255 ; 16 
Asp. M. L. O. 159. 

AnnoioMoa.— Distd. The W. B. RandaU, [1928] P. 41. 

1237b. .] — The Thames III. 

& The K. B. S. (1928), 166 L. T. Jo. 52. 

1258. Add. Annotation : — ^Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 

1261« Add. Annotation : — ^Rcfd. Be Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Gh. 
53. 

1262. For ** eee 8. 0. No. 1266, posf,*’ read eee 
a C. No. 131, ante:* 

1266. Add. Annotation: — ^Mentd. The Disperser, 
[1920] P. 228. 

1277. Add. Citation : — sub nom. The Oosocodorb, 
1 Boo. & Ad. 176, n. 

1280a. .] — The Innispail, The Secret 

(1876), 36 L. T. 819 ; 3 Asp. M. L. C. 337. 

1283. Add. Annotation : — ^Reld. The Modica, [1020] 
P. 72. 

1284. Add, Annotation: — Consd. The Idodioa, 
[1926] P. 72. 

12g4a. .] — Altliough it has 

been the practice since the above Act to 
moke no order as to costs in collision cases 
in which both vessels have boon held to 
blame in unequal degrees, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel Itself at liberty te 
give to the party which is hold to blame in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appeal's just. —The Modioa, 1 1926] P. 72 ; 
95 L. J. P. 100 ; 136 L. T. 61 ; 17 Asp. 
M. L. a. 30. 

JnHotatiim - Befd. The Young Sid. 11020] V. 100. 

1284b. •] — Whore defts. were 

throe-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to pay one-half 
of pltfs.’ coats,— T he Bobert Kobbpbn, 
11920] P. 81, n. 

AnnotcUum : — Refd. TUo Modica. [1026] P. 72. 

1286. Add. Annotations : — Refd. Tlie Modica, [1 926 1 
P. 72. Mentd. Campbell v. Poliak, [1927] 
A. C. 7.32. 


1201 Ul. .1 — Utld : ovidenoo of 

expetiments with water in a iock 
without any steamer being in It was 
of the nature of expert evidence, & 
as the ct. had the assistance of a 
nautical assessor to advise upon any 
matters requiring nautical or other 
professional knowledge, such expert 
evidence was inadmissible. — Frasbr 
V 8.8. Azxeo (1920), 20 Exoh. C. K. 
39.— CAN. 

1201 iv. .] — la Admlty. coses 

where the ot. has the aasistauoe of 
nautical assessors, evidence involving 
questions of nantical skill & experience 
is not admissible. — Pacifio Steam 
Natioatiok Co. (Bogota (Owxbbs)) v. 
AVQLO NEWPOUimXAND DEVEXX>P]fE2*rr 
Co., Ltd. (AJjconoa (Owners)). [1923] 
8. C. 626 ; 60 Sc. L. R. SSS.-^fcOT. 

sL DvAy of judge to keep note of 
queatione mbmUted to db anawere given 
Iw nautical aaaesvor — .iVautieal Aaaeaaora 
Scotland} Aot. 1894 (e. 40), s. 3.]— 8.8. 
Rowan v. 8.8. Ci.an Madcoijc, [192SJ 
8. C. 317.— SOOT. 

PART ni. SECT. 16, SUB-SECT. 1. 

1239 U. .] — A master 

fining for w'ages & disbunements 
bound to furnish acoounta before 
bringing hla action, othnwlfie be will 
not be entitled to his costs. — B urke v. 


The amla (1029). l If. L. H. 873 : 
Ex. 0. 11. 194.— CAN. 

PART III. SECT. 16, SUB-SECT. 3.— A. 

hi. .] — Grand Trunk Paoifio 

Coast S.8. Co. v. The B.H. (1014), 17 
D. L. H. 767 ; 15 Exoh. C. H. 380 ; 6 
W. W.R.711.— CAN. 

■m. Expenses of bail bond — Not re- 
coverable aa coala. I — The expense of 
procuring a ball bond Incurred by an 
arreetee In order to liberate his ship, 
which had boon arrested as a pre- 
liminary to an unsuccessful aolion 
in ran. cannot be charged against the 
opposite party, such expense not being 
port of the exponses of procoBS. — 
Ellermans Wilson Link, Ltd. v. 
Northern Liohthousbs Combs. 
1920), 68 Sc. L. R. 29-— SCOT. 

sn. Atcarded to aalvora.] — Whew 
salvors of a ship arrested her as an initi- 
atory step in an action in ran to recover 
the salvage due, they were allowed to 
recover the expensee of arresting the 
ship from her owners, — Hatton r. 
Akt. Durban Hansen, [10191 8. C. 
164 : 66 So. L. R. 100.— SCOT. 

so. Fees of appraiser aclina as mar- 
shad’s substitute — EpeeitA arrangement.] 
— ^Thb Pasohsna V. The GBorr (1926), 
36 B. C. R. 30.— CAN. 

sb. Possession fees— Marshal in 

possession under several warrants .] — 


Where a marshal is in possession of 
a ship slmuRaneously under warrants 
Issued In dllferont actions, more than 
one set ot possewsion tees will not be 
allowed. — B iubaok v. Thk Saga, 
Caklshon V. The Saga (1890), 0 B. C. XI., 
522.— CAN. 

PART III. SECT. 16, SUB-SECT. 4.— A. 

1279 i. Inevitable accident — Costs fol- 
low event.}— The rule as to costs Is tho 
same In the Exchequer Ct. of Canada Lu 
Admlty. as it hi in the Admlty. Div. 
of tho High Ct. in England, & costs 
follow tho event, even in cases of 
inevitable accident, where no spcoiul 
ciroumstanoea require a departure from 
such rule. — T hk Jermie Ma(j w. Tub 
8ba Lion, [19191 2 W. W. II. 411.— 
CAN. 

1283 Ui. 

vessels came into c*oliiHiou & both 
vessels were hold to blame, no costs 
wew granted to either party.-— R. v. 
The ABOTLiNimu., [1022] St. R. Qd. 
186.— AUS. 

1283 iv. .} — ^Whew the ct. 

fomid that both parties wew tfj 
blame : — Ueld: each delinquent should 
boar his own costa. — B. W. B. Naviga- 
tion c5o. V . Ta* Kiltuwh, Barm i 
Liuiitehagb Co. v. The Kilkmuk 
(1922), 67 D. h, K. 626 ; - 

W. W. R. 969.— CAN. 
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Gases 1286a— 1489. Enoush and Emfibe Digest Supplement. 


1286a. Neither to blame — Delay In commencing 
proceedings — Costs of claim to defendants — 
Costs of counterclaim to plaintiffs.] — Pltfs. 
& defts.* Tcssele, navigating without lights in 
accordance with Ad^ty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pltfs. on the counter- 
claim. On the question of costs : — Held : as 
nearly eighteen months had elapsed before 
pltfs. commenced proceedings, during which 
time defts. had taJeen no steps to recover 
their damages from pltfs., it appeared that 
there would have been no litigation if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, &> for pltfs. with costs on the coimter- 
claim, & not, as contended by pltfs., no 
costs on either side. — T ue Cardiff Hali., 
[1918] P. 66; 87 L. J. P. 113; 119 L. T. 
160 : 14 Asp. M. L. O. 828. 

1297. AM. Annotedion : — ^Mentd. The Penrith 
Castle, [1918] P. 142. 

1297a. .] — The Hopper No. 21, [1903] 

W. N. 114. 

1298a. Unsuccessful counterclaim.] — 

Tue Svein Jarl, No. 1237a, ante. 

1298b. Costs of separate issues.] -In an action 
for damage by collibion, in winch defts. liled 
a defence k counterclaim, the ((uobtion of 
negligence was first tried, tSc was decided 
against defts. SubstMjuontly the question 
wlictlier pltfs. liad suftered an <lauiago by 
reason or the collision was deti^miined in 
fav(»ur of delta., for wdiom Judgment was 
entered on the claim, jutlgment beung entered 
for pltfs. on the counterclaim : —Held : 
although defts. were entitled to the general 
costs of the action, pltfs. must have the etjats 
relating to tlio question <}f ne'gligence, ^ the 
costs, if any, occasioned by tlie unsuccessful 
countiTclaiin. —The Adams (1010), L. J . P. 
120. 

1299. AM. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1300a. S. P. The Eleanor & Nancy (1837), 6 
L. T. 241. 

1304a. 8.P. The Argo v. The Emma Heyn (1856), 
6 L. T. 122. 

1309. AM. Annotation : — Refd. The Modica, [1926] 
P. 72. 

1332. AM, Annotation : — Mentd. Melanie S.S. v. 
Son Onofre 8.S., [1926] A. C. 246. 

1351a. Judgment for less than amount of 

offer refused by salvors.] — The Bed wig 
(1853), 1 Ecc. & Ad. 19 ; 164 B. R. 11 ; 
eub nom. The HiRDWiG, 17 Jur. 977, 

Annotation : — Mentd. Tbe Hacor (1874), 30 L. T. 004. 

1379. Add. Annotation : — ^Mentd. Bradley v. New- 
som, [1919] A. C. 16. 


PART 111. SECT. 16. SUB-SECT. 6.~ 
A. (»). 

13221. Oenerai costs — L'xoessivs 
claim.]-— In a salt olaiming romuuera- 
tion tor salvage servioee rendered, the 
claim was exoessive Sc the ease was such 
as to warrant a small award only. 
The ct. made an award of £26 in 
favour of pltfs.. Sc ordered defts. to 
pay the oo^^ts of the suit. On a 
subsequent application for directions, 
the ot. refused to exorcise its discretion 
6c to make a special order for costs. — 
Stuart v . Columbia Rivkr (1921), 
21 S. R. N. S. W. 674.— AUS. 


1405a. Expert evldenc^— On a 

reference to assess the damage arising out 
of a colHsion tJie registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience A; bring their own judgment to 
bear upon the evidence. — ^The Steadfast 
(1922), 89 T. L. B. 96. 

1406a. Reasons should be stated.] — (1) In cases 
of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 

(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons.^ So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
mistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the i)Ower to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (Scbutton, L.J.). — 
The St. Charles (1927), 138 L. T, 456 ; 17 
Asp. M. L. C. 399, G. A. 

1413. AM. Annotation: — Refd. The Kingsway, 
[1918] P. 344. 

1418. Add. Annotation: — Mentd. Sheppy Glue & 
Chemical Works v. Medway (River) Con- 
servators (1026), 24 Jj. G. R. 457. 

1422a. .] — The St. Charles, No. 1406a, 

ante. 

1423. AM. Annotation Mentd. Australia 
(Owners) v. Nautilus (Owners), The AustraUa 
(1920), 95 L. J. P. 145. 

1428. AM. Citationa : — Brown. & Lush. 436 ; 
34 L. J. P. M. & A. 113 ; 12 L. T. 619 ; 2 
Mar. L. O. 22 J. 

AM. Annotations: — Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, [1918] P. 344; Canadian Pacific Ry. v. 
Kelvin Shipping Co. (1927), 138 L. T. 369. 

1433. AM. Annotations: — ^Refd. The Kingsway, 
[1918] P. 344 ; Re Mersey Docks & Admiralty 
Comrs., [1920] 3 K. B. 223 ; Admiralty 
Comrs. V. S.S. Valeria, [1022] 2 A. C. 242 ; 
Admiralty Comrs. v S.S. Chekiang, [1926] 
A. C. 637 ; Admiralty Comrs. v. S.S. Susque- 
hanna, [1926] A. O. 655. Mentd. The 
Chekiang, [1926] P. 80, 

1430. CUalion .—For “ [1916] A. C. 38,” read 
” [1917] A. O. 38.” 

AM. Annotations : — ^Mentd. Bradford Corpn. 
V. Webster, [1920] 2 K. B. 135 ; Baker v. 
DaJgleish S.S. Oo., [1922] 1 K. B. 361 ; The 
Molidre (1924), 41 T. L. B. 164. 


1323 lU. .^Salvors ar- 

rested a ship against which they were 
olaiming salvage amounting to £47.500, 
& they refused to release the ship 
except upon obtaining security to the 
extent of £37,500. The arrestors 
ultimately obtained decree for £4,800 
as salvage, with modified expenses 
against defenders, hut they were found 
liable in the expense inourred by 
defenders in obtaiuing security in 
excess of £8.000 : — BOd: the arresters 
were rightly found liable for the 
expense of obtaining security in excess 
of £8,000. — ST. Olair V. AUUKKT, 
[1923] S. C. 85.— SCOT. 
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st. Costs of arrest.'l — Where salvors of 
a ship arrested her as an initiatory step 
in an aotion in rem to recover the 
salvage due, they were allowed to 
recover the expenses of arresting the 
ship from her owners. — H atton r. 
Akt. Durban Hansen, (1919) 8. C. 
154 : 56 Sc. L. K. 100.— SCOT. 

PART HI. SECT. 17. SUB-SECT. 8.— 
C. (c). 

14371. Correction of resort— Bsois- 
trar proceeding on %vrong vrineiple .] — 
Canadian Viokkbs Co., IiTD. v. Thb 
Susquehanna (1919), 18 Sxoh. C. R. 
21^ 44 D. L, IL 716.-OAM. 



1447. Add. Amiotation : — Apld. The Young Sid, 
[1929] P. 190. 

1452. Add. Annotation; — Aa to (1) Held. Mersey 
Docks & Harbour Board v. Hay, [1923] A. O. 
345. 

1471. Add. Annotation: — Refd. The Young Sid, 
[1929] P. 190. 

1472. Add. Annotation: — ^Mentd. The Kingsway, 
[1918] P. 344. 

1478. Add. Annotation : — Refd. The Glenfinlas, 
[1918] P. 363. n. 

1482. Add. AnnotcUiona : — Refd. The Rosalind 
(1920), 90 L. J. P, 126. Mentd. The Joannis 
Vaiis (No. 2), [1922] P. 213. 

148Sa. .] — While on hire by the Admit y. a 

steam trawler was sunk through a collision 
with the It. The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages ini^rest from the 
date of the loss. The owners of the R. 
contended that interest was only payable 
from the date when the Admlty. paid the 
value of the trawler to her owners : — Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date ; but, inasmuch as there was 
an agreement between the parties that dofts. 
should pay what the Admlty. liad to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 
— The Rosalind (1920), 90 L. J. P. 126 ; 37 
T. L. R. no. 

1484. Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1489. Add Annotation : — Generally. Mentd. The 
Joannis Vatis (No. 2), [1922] P. 213. 

1489a. Claim by foreign Government.] — 

(1) I3y Finnish law per cent, of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. ; — 
Held : the Finnish Govt, had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marehal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 
default action m rem must give notice to all 
persons who have intervened or entered 
caveats, ic if persons wish to resist an appiica- 
lion for payment out they must intervene 
or enter caveats, otherwise they are not 
entitled to be heard. — T he Eva, [1921] P. 
454 ; 91 L. J. P. 17 ; 126 L. T. 223 \ 37 
T. L. R. 920 ; 16 Asp. M. L. C. 424. 


VoL Cases 1447~1497b. 

1492. Add. Annotation : — Generally. Refd. The 
Stream Fisher, [1927] P. 73. 

1492a. After postponement — Decrease in 

value of ship — LtablUty of Intervener causing 
postponement to give further security.] — In 
a mtge. action in rem pltfs., mtgees., in Jim., 
1925, recovered judgment by default con- 
demning the ship & ordering nor sale by the 
marshal. Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, claiming a d<'- 
claration that the ohurtorparty was binding 
on tho mtgees. ; &,by an order of Mar. 3 the 
sale of the ship stood over pending tho trial 
of tho issue, upon tho inter venors giving 
security in on amount satisfactory to the 
registrar for loss arising from delay & any 
loss on sale duo to a fall in shipping values. 
On July 15 tho ct. gave judgment that plUs. 
wore not bound by tho chartorparty, t.hat 
they were entitled to tho judgment tiioy had 
obtained, &> that the costs of Sc occasioruHl 
by the intervention should be paid by the 
intorvenei-s. On Oct. 14 tho ship was sold by 
the marshal for £20,000 less than she Itad 
been valued at nine months previously. 
Pltfs. took out a summons for further 
secimty : — Held : although judgment had 
been given against the interveners Sc the> 
were not appealing against that decision, the 
matter was still at largo, os they wore con- 
testing pltfs.’ claims before the registrar, & 
tho interveners could be ordered to give 
further security in respect of possible loss of 
capital Sc interest Sc for the marshal’s ex- 
penses ; tho cose must be referred to tho 
registrar to And what amount should bo 
given Sc what was the amount of pltfs.’ 
damages under each bead. — The Loitu 
Strathoona (No. 2), [1926] P. 18 ; 96 U. J. P. 
168; 131L.T.611; 17 Asp. M. L. 0. 24. 

1493. Add. Annotationa : — Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks Sc 
Harbour Hoard v. Hay, [1923] A. O. 346. 

1493a. Unascertained liability — Right of court 

to delay distribution.] — T he Kronprinz 
Olav, No. 1551a, post. 

1495. Add. Annotation : — Mentd. Tho MogilolT, 
[1921] P. 236. 

1496. Add. Annotation: - Consd. The Stream hasher, 
[1027] P. 73. 

1497a. Motion for payment in default action 

— Necessity for notice.] — The Eva, No. 1 4 89a, 
ante. 

1497b. Damage to ship whilst under arrest — 

Payment of damages Into court — Cross-claim 
for damages for breach of charterparty.] — 

A vessel whilst under arrest in a necessaries 


PART III. SECT. 18, SUB-SECT. 2. 

1480 i. Avoarded from date of loss. ] — 
Intoroiit In Admlty. oases will be cal- 
culated ou ttio damages allowed from 
tbe date of tho oollUion ; & on pay- 
ments made in respect of waffes. & 
payments made by reason of tbe 
ooiUsioa, from the dates of such pay- 
ments. — Oavaoia-n DaeDoiNO Co. v. 
Noktiiek-v Navioatiok Co. (Ont.), 
[19341 Exch. C. R. 163.— OAK, 
so, Workdont — From daieof Tendering 
biilTy — In the Admlty. Ct., in an action 
to recover for work done tc material 
supplied, the ct. will allow Interest 
from the time of rendering of the bill 
after completion. In the absence of 
leftal excuse for non-payment. — 


WiNswJw Marins Kr. 6 c Siiip- 
BuiLDiNO Co. V . The Papiek’o, 11931] 
2 D. L. R. 190 ; (1924) Exch. C. it. 90 
1 W. VV. U. 9.30 ; .34 II. C. H 1 ; on 
appeal, aub nom. The Pacifh'o v. 
WivsLow Marine Railway & Siiii*- 
BUILDINO Co., [1925] 2 D. L. R. 163. — 
CAN 


PART 111. SECT. 18. SUB-SECT. 8. 

st. Sale of ehip-^By marehal — Not 
lifeneed ae auctioneer — Right to fete. ] — 
The marshal, though not licensed as 
an auctioneer, is entitled to a double 
fee on the gross proceeds in selling a 
vessel at auction by order of ct. — 
Hernandez V. The Bascvield (1921). 
3i Exch. C. R. 166 ; 30 B. C. R. 161 ; 
[1921] 3 W. W. R. 69.— CAN. 


PART III. SECT. 18, SUB-SECT. 4 

1495 Iv. Qtaim by weignee oj 

foreign shipowner .] — ^After sale of a 
ship Sc payment of all costs & ciiarges 
there remained In ot. a balanoo to the 
credit of tho ship. On an application 
for payment out by a rosldeut of Van- 
couver, who claimed to bo tlie assignee 
of the reputed owner who lived in 
California ; — Held : the ajppllcatlon 

should bo adjourned 6c publisbod In 
Victoria Sc Vancouver by notUte & 
odvcrtlsotiient for one month, tho notice 
to be posted In tho registry Sc ser\«'(l 
upou tbe collector of customs Sc 
the American Consul at Vancouvei. 
The .speedway (1926), 85 B. C li 
319.— CAN. 


J.8. 
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action was damaged by the negligent naviga- 
tion of another vessel belong^ to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. liability for the damage to the 
extent of £21 129. was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 12s. by way of set-oif 
for such damage from their claim in respect 
tlie judgment recovered in the county ct. : 
'—Held : claimants could not credit them- 
Bolvos with £21 12s.,*but must pay that sum 
into the fund in ct. — T he Maooie A (192.3), 
165L. T. Jo. 191. 

1497c. Priorities — Several collisions.] — Where 

there has been more than one collision with 
the Same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions. — ^T he Stream Fisher, 
[1927] P. 73 ; 90 L. J. P. 29 ; 130 L. T. 189 ; 
17 Asp. M. L. C. 159. 

Maritime liens generally, ace Shipping. 

1499. Add. Annolaiiona : — Aa to (2) Refd. The 

Joannis Vatis (No. 2), [1922] P. 213; 

The Point llreeze, [1928] P. 136. Generally, 
Mentd. The Llandovery Castle, [1920] 
119; The Tervaete, [1922] P. 259 ; The 
Jupiter, [1924] P. 230. 

1500. Add. Annoiationa : — Aa to (2) Refd. The 

Joannis Vatis (No. 2), [1022] P. 213; 

The Point Breeze, [1928] P. 13f Generally, 
Mentd. The Llandovery Oastle, [1920] P. 
119 ; The Jupiter, [1924] P. 236. 

1601. Add. Annolalion : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annolaiion : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1503. Add. Annoiaiioti : — Mentd. The Joannis 
Vatis (No. 2), [1922] P. 21« 

1604. Add. Annoiationa : — N.P. Tlie Volant (1842), 

1 Wm. Bob. 383. Consd. TJie Mary Caroline 
(1848), 0 Notes of Cases, 580. Refd. The 
Mellona (1848), 3 Wm. Rob. 10 ; The 
Benares (1850), 11 Jur. 681; The Milan 
(1801), 5 L. T. 690. 

1505. Add. Annotation : — Refd. The Point Breeze, 
[1028] P. 186. 

1507. Add. Aunaiaiion : — Retd. The Joannis Vatis 
(No. 2), (1922] P. 213. 

1508, Add. Annotation : — Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1519&. Expenses of witnesses— Though not oalled.] 

— W'hore a charge for the attendance of such 
a witness was allowed, because counsel in 
iiAvising on evidence thought that the witness 
was necessary : — If eld ; that was a dangerous 
ground on which to pioceed, & one upon 
which an allowauce or disallowance ought 
not to be founded. — T he Ixird Strathcona 
(N o. 8), [1926] W. N. 270, C. A. 

1520a. Measure of compensation.] — While 

it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
])ciibation for their detention, it is a question 
lor the taxing master whether a party who 


seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove be has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his aubpoena ; 
& the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct m the 
case of seamen, as regards captains &> other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.— The Ibis VI, [1921] P. 255 ; 90 

L. J. P. 280 ; 125 L. T. 378 ; 37 T. lu U. 
557 5 06 8ol. Jo. 514 ; 16 Asp. M. L. C. 
237, V. A. 

nno<ii«ion. —Bxpld. The Ibis VI (No. 2), [1922] P. 4. 

1520b. The mate of pltfs.’ fishing 

vessel, through being detained ashore for 
twenty-live days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which ho would have 
<*arnLed £280 as his share of the catch. Pltfs., 
who were successful in the action, paid tlie 
witness the £280, tV, on taxation, the a.s.sisUini - 
rcgistrai’ allow etl the iteiit m pltfs.’ bill of 
costs as ciiargeable against defts. Lefts, 
appealed, the niattcT ultimately went to 
the Ct. of Appeal, which laid dowu certain 
guiding principles as to allowances to viit- 
nesses «!fc sent tlie case back for reassessment. 
On roconsideralion tlie assistant-registrar 
allowed the sum of £250, bi (lefts, again 
appealed : — Held : the assistant-registrar had 
properly applied the directions given by 
IxiRD Hterndale, M.B., m which War- 
rington, L.J., concurred, namely, that tlie 
amount to be awarded should be “ tin' 
reasonable compensation to a person of tiie 
class of the witness, taking into account all 
the circumstances As considering the wagt‘s 
which the witness was earning about the time 
of d(‘tentioii not a.s an absolute measure, but 
an unportant indication & guide of what is 
fair. J'he fact tliat all persons ai-e under an 
obligation to give evidence wheji called upon 
should also not be ignored.” Th<‘ appeal 
therefore failed. — T he Ibis VJ (No. 2), 
[1922] P. 4 ; 91 I.. J. P. 44 ; 120 L. T. 250 : 
38 T. L. B. 65 ; 15 Asp. M. L. C. 427. 

1520c. Substitute for witness.] — The expenses of a 
substitute to join a vessel from whicli a 
vrilness is necessarily taken are not allowable 
on taxation as a matter of course. — T he 
Massilia, [1920] P. 180 ; 95 L, J. P. 109 ; 
135 L. T. 671 ; 42 T. L. R. 551 ; 17 Asp. 

M. L. C. 109 

1521a. Costs of obtaining statements from inde- 
pendent witnesses — Discontinuance of action.] 

— In a collision action, befoi'e pltfs. had ffled 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 


PART III. SECT. 19. SUB-SECT. 1. I o/Fw*.J—THIiPABCinsxAr.THBGEirF, I C. R. 92 ; [19271 1 W. W. R 615 ; 38 
tw. AUoivanct of sterns not ui Table I U»271 2 D. L. R. 767 ; 119271 Bxch. I B. C. R. 240.— €AH. 
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taxation of defte.* bill of costs the assistant 
registrar disallowed the costs of obtaining 
these statementsy on the ground that there 
was ** a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 
wifi enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as events turn out, never arise ” : — 
Held : R. S. 0., Ord. 65, r. 27 (29), was not 
limited in the way stated by the assistant 
registrar ; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, & defts. were entitled 
to recover them from pltfs. on taxation. — 
Thb Channel Queen, [1928] P. 157 ; 07 
L. J. P. 97 : 139 L. T. 336 ; 44 T. L. II. 605 ; 
17 Asp. M. L. C. 484. | 

1521b. Fee of average adjusters — Numerous 
claims.] — On a reference to assess dairiagt's 
arising out of a collision, the claims of cargo 
owners against the fund paid into ot. by the 
owners of the wrongdoing ship, who ha<l 
limited their liability, were presented to the 
registrar in the form of an average statement . 
On taxation, a fee of £1,000 wfus allowed to 
the average adjusters m respect of the pre- 
paration of the claims. On a summoim to 
review this it(‘m ; — //e/fl : where, as in the 
present case, there were a numiier of rlniins 
to be dealt with, an average staWment was a 
method of proof to which there was no 
objection in principle, involving as it did less 
expense than would be incurred in the pre- 
paration of many alfldavits or in calling a 
number of witnesses fiom overseas ; It w'as 
irrevelant that the claimants had employed 
the same adjusters to prepare theu- claims m 
general average against undiTwriiers ; A 
the fee of £1,000 was rightly allowed.— Tni: 
Normanstak, [10201 P. 283; 08 L. J. 1*. 
152 ; 141 L. T. 403 ; 45 T. L. It. .554 ; 18 
Asp. M. L. C. 63. 

1526. Add. Annolaiiim Expid, The Ibis VI, 
[1921] P. 255. 

1527. Add. Annotation: — Expid. The Ibis VI, 
[1921] P. 265. 

1586a. “ To persons claiming to have sus- 

tained damage*' — Appearance at trial — 
Right to be heard.] — In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug fl., addressed their writ in the usual 
manner : “ To the owiM'rs of the steamship 
D. & all other persons claiming to have sus- 
tained damage by reason of the collision 
or collisions between the H. Jb her tow 6l the 
D. on the morning of Jan. 2, 1921.** Notice 
of the action was inserted in the press. At 
the trial the owners of the steamship 7*., who 
claimed to have sustained damage by reason 
Of the collision or collisions between the U. 
& her tow A the D., appeared by counsel & 
claimed to be heard. The owners of the 7. 
had commenced an action against pltfs., but 
hnA taken no step other than appearance at 
the trial in the limitation suit : — Held : the 
writ made the owners of the 7. parties to the 
action, & was served upon them by insertion 
in the press. — Coby Lighterage, Ltd. v. 
Dalton (Owners), Trae Harlow (1922), 153 
L. T. Jo. 121. 


1686. Add. Oitaiion 4 Asp. M. I.. C. 27, n. 

Add. Amtoiaiion : — ^Reld. The Vigilant, [1921] 
P. 312. 

1541a. — Waiver of.] — In an action of 

limitation of liability under M. S. Act, ISO I 
(c. 60), 8. 608, pltfs. did not tile the usual 
afflda^t verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision, in respect of which judgment 
had been given against pltfs. in the pro\ ious 
action, & some cargo owners appeared by 
counsel at the trial Sc consented to a docroo 
of limitation : — Held : a docreo might bo 
granted without requiring pltf. to nlo the 
usual affidavit. — ^T he Coimbra (1923), 130 
L. T. 612 ; 16 Asp. M. L. i\ 288. 

1542. Add. Annotation : — Mentd. Brierlov v. 

Brierley & Williams (1918), 31 T. I.. K.‘45s. 
1544. Add. Annotations : — J.s to (2) Retd. Mcincy 
Docks & Harbour Board v. Hay, [19231 
A. C. 345. Mentd. The Kronprinz Olav, 
[1921] P. .52 ; The Coaster (1022), 91 L. J. V. 
146. 

1546. Add. Annotation : — Mentd. Weld-Blundcll 
r. Stephens, [1020] A. 0. 966. 

1647. Add. Annotation As to (2) Refd. Mersey 
Docks iSo Harbour Board v. Hay, [1923] 
A. C. 315. 

1548. Add. Annotaliom : — Aar to (2) Consd. The 
Ooastt^r (1922), 91 L. .1. P. 146. (Uncrally, 
Mentd. The Kronprinz Olav, [1021 j P. 52. 

1548a. .] — Pltf. in an action of 

limitation of liability, who has paid 1o 
claimants a sum in satisfaiHoii of a liability 
arising out of the collision, under M. H. 
Act, 1801 (o. 00), 8. 503, entitled, in rebuoet 
of such pojnnent, to Hhare ratably ulth other 
eianuaniH in the distriinition of th<‘> limitation 
lund, evt‘n though such payment Juis been 
enforced by action in a foreign ct. -T he 
Coaster (1022), 01 H. J. P. 145 ; 127 h. T. 
153 ; 38 T. Ji. li 511 ; 15 Asp. M. L. C. 600. 

1551a. Unascertained liability — Right of 

plaintiffs In limitation suit to claim against 
fund.] — In Keb. 1017, two Norwegian 
vessels, the C\ &, the O., came into coliiHion 
Sc the C. sank. In Mar. 1917, tlie ownei’H of 
the cargo laden on board the (J. began an 
action against tlie ownurn of the f>. in the 
Admlty. Ct. I'he action was heard in May, 
1919, when both vesHels were prononncod to 
blame, &c accordingly it was adjudged that 
pltfs. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
owneis of the C., the owners of her cargo, Sc 
all persons claiming to have received damage 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the reMisler<*d 
tonnage of the O, calculated in acionlance 
with M. 8. Act, 189i (c. 60). 'riu* decree 
provided tliat all claims were to Ijo brought 
in within three months Sic tliat claims not so 
I brought in would be excluded from sharing 
I in the limitation fund. Claims were filed 

I by the owners of the cargo on the C'., but 

! although the owners of the C. entered iin 

I appearance they took no further steps in i Ik 

i limitation proceedings. Meanwhile, how < , 

! in Feb. 1910, the owners of the C. had 

mcnced an action in Norway against tjji 
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owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ing^ & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed &> that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed: — Held: (1) pltN had 
no aosolute right under the limitation sects, 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained ; (2) 

limitation proceedings do not contemplate 
claims by pltfs., & the owners of the O. could 
not nie a claim against the fund in their own 
right ; (3) had an application been made in 
proj^r form the ct. would have had a dis- 
cretion to extend the time behiro distributing 
the fund, in order to allow pltts. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 


might obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fa^ that limitation proceedings contemplate 
that claims shall be brought m promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund. — ^T hb Kronphinz 
Olav, [1921] P. 62 ; 90 L. J. P. 398 ; 126 
L. T. 884 ; 16 Am). M. L. 0. 312, 0. A. 

Annotation : — As to (3) Consd. The Coaster (1922). 01 
L J. P. 145. 

l&53a. — — .] — The usual rule by which the 

successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ou^bt pltfs. 
to recover their costs of giving bail in excess 
of the amount of their statutory liability. — 
Charlotte (Ownkus) v. Theory (late) 
(Owners), The Charlotte (1921), 153 
L. T. Jo. 69. 

1663b. S, P. The Kathleen (1925), [1927] P. 
03, n.; 09 Sol. Jo. 574. 


Part IV. — Appeals. 


1681. Cilaiiona .-—For “ (1878 ) km 1 “ (1877).” 
Add. Annotation ; — Mentd. Wickina v. 
Wiekins, [19181 P. 265. 

1696. For *‘No appeal” read ” Right of appeal.” 
Add. Annotation : — Consd. The Eoyal Star 
(1927), 97 L. J. P. 49. 

1597a. Master censured but certificate not 

dealt with.] — A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c. 00), s. 478, but certainly has 
the right under M. S. Act, 1900 (c. 48), s. 00, 
as being ” a person having an interest ” in 
the inquiry, who has appeared at the hearing, 
& is ” affected by the decision of the ct.” — 
The Hoyal Star, [1928] P. 48 ; 97 L. J, P. 
49 ; 138 L. T. tyoS ; 44 T. L. R. 163 ; 17 
Asp. M. L. C. 417, 1). C. ; subsequent pro- 
ccedings, [1928] P. 144, D. C. 

1600a. .j—A British master holding a Board 

of Trade certificate received a notice of 
investigation calling upon him to appear 
befoKt a Wwick Coiur.’s Ct. appointed ” to 
in(]ulro into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facta connected therewith.” The 
notice contained no other statement of the 
questions int><mdod to be raised, & no charges 
wore specifically formulated against the 
master Defoi*e or at the inquiry that ho was 
in fault in connection with any of the mattcra 
on which ho was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong holm action in failing to stop 
&> take soundings, &> suspended his certificate 
for three months. The master appealed ; — 
Held : the master, having had no notice of 
the charges on which he had been found in 
fault, hod not had an opportunity of making 


his defence, & the decision of the Wreck 
Conir.’s Ct. must be quash(‘d & the certificate 
restored free from suspension. — I'he 
Chelston, [1920] P. 400 ; 90 L. J. P. 77 ; 
124 L. T. 223 ; 30 T. L. R. 088 ; 15 Asp. 
M. L. C. 158, D. C. 

1603a. .1 — The Throstlegarth (1899), 

cited, [1906] P. at p. 312. 

Annotation: — Consd. The Carlisle, [190G] P. 301. 

1603b. .]— The Grecian U002), [1928] 

P. 146, n., I). C. 

1604a. Preliminary motion —As to right 

of appeal.]— The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British sliip. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it ne<M.*s8ary to deal with his 
certificate. The mastt^r served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him ; — Held : ( 1 ) as a matter of principle, 
as the Boat'd of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
& the master was entitled to the costs of the 
preliminary motion. — The Royal Star 
(No. 2). [1928] P. 144 ; 97 L. J. P. 107 ; 44 
T. L. R. 408 ; 17 Asp. M. L. C. 417, D. C. 

I. Add. Annoiaiion : — ^Refd. Campbell v. PoUak, 
[1927] A. C. 732. 
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1611a. Costs.] — T he Young Sid, No. 

1696a, post, 

1618a. Appeal out of time — Discretion of 

court to extend time — Objection tliat appeal 
out of time not taken promptly.] — Where 
an appeal from a decision confirming the 
report of the registrar & merchants in an 
action of damage by collision was out of 
time : — Held : as the objection that the appeal 
was out of time had not been taken at the 
earliest possible moment, the ct. would, in 
its discretion, hear the appeal. — ^T he Otto- 
KAK. [1921] W. N. 266, O. A. 

JnnoUUion : — Apld. London S.S. tc Trading Corpn. v. 

Russian Volunteer Fleet (1926). 136 L. T. 607. 

1619. Add, Annotation : — Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P, 145. 

1620a. Advice to be In writing.] — Where 

the Ct. of Appeal sits with nautic^ assessors 
it is convenient that the advice of the asses* 
sors should be elicited by written questions, 
so that these questions A; the answers may 
be available in the House of Lords. — 
Melanie (Owners) v. San Onofre (Owners) 
(1919), 35 T. L. K. 507 ; 63 Sol. Jo. 652; 
(1927] A. C. 1C2, n. ; aubaequent proceedinga^ 
L1925] A. C. 246, H. L. 

Amwtaiiims :---yLani(i. S.S. Artoniisla v. 8.S. Dooglati (102 i). 

[1027] A. C. 161, n. ; S.S. Australia r. S.S. NauSlus, [1027J 

A.C.145. 

1622. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1920), 
95 L. J. P. 145. 

1627. Add. Annotations : — Mentd. The Kingsway, 
[1918] P. 344; Admiralty Comrs. r. S.S. 
Susquehanna, [1026] A. C. 655. 

1630. Add. Annotation : — Mentd. The Joannis 
Vatis (No. 2), (1022] P. 213. 

1635. Add. Annotations : — Consd. lie Article X 
of Aiiicles of Agivcmcnt for Treaty between 
(Jrcai Britain A Ireland (1928), 45 T. L. K. 57 ; 
lie Transferred Civil Servants (Ireland) Com- 
pensation, (1020] A. C. 213. 

1638. Add. Annoialions : — Mentd. The Clan i 

Sutherland, [1018] P. 332 ; The Kenora, 
[1021] P. 00. 

1640. Add, Annotation : — Refd. lIont<'stroom 
(Owners) v Sagaporack (Owners), Ifonte- 
stroom (Owners) v. Durham Castle (Owners) 
(1026), 95 L. J. P. 1.5,3. 

1642. Add. Annotation : — Refd. Ilontcstroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1920), 95 L. J. P. 153. 

1642a. .] — Observations of Lord Sum- 

ner on the practice of tlje Ct. of Appeal 
in reviewing decisions of the Adrnlty. 
depending on the credibility of witnesses. — 
S.S. UONTESTROOM V. S.S. SAGAPORACK, S.S. 


I Hontbstroom V. S.8. Durham Castle, 
[1927] A. C. 37 ; 96 L. J. P. 163 ; 130 L. T. 
33 ; 17 Asp. M. L. C. 123 ; aub nom. The 
Sagaporack, The Hontestroom, 42 T. L. H. 
741, H. L. 

^nttoiaiions : — Consd. Hoff Trading Co. t>. Pe Rougoniont 
^9|9), 34 Com. Cas. 291. Btfd. Tho Backworth, [li)27 ] 

1644a. Decision of court below not Interfered with 
— Joinder of plaintiffs convenient — & within 
rules locally applicable — Action in rem.] — 

Marlborough Hill, Ship v. Cowan A Sons, 
No 541a, ante. 

1646. Add. Annotations : — Apld. The Kingsway, 
[1918] P. 344. Refd. Admiralty Comrs. v. 
S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V. S.S. Susquehanna, (1920] A. 055. 

1648. Add. Annotations: — Refd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1920), 95 L. J P. 153. Mentd, Australia 
(Ownem) v. Nautilus (Owners), The Australia 
(1920), 95 L. J. P. 146. 

1649. Add. Annotation : — Consd. S.S. Hontestroom 
V. S.S. Sagaporack, S.S. Hontestroom v. 

S. S Durliam Castle, (1927] A. C. 37. 

1655a. Failure to consider Important matter 

— Maritime Conventions Act, 1911 (c. 67).] — 
Whert» a judge sitting in Adrnlty. lias ai>i)or- 
tionod the blaiiK^ between two wrongdoing 
v€‘8sels in accordance with sect. 1 ot the abo\ e 
Act, the Ct. of Appeal, if it (Imis that ho lias 
not taken into consideration at all an 
obviously important matter, is bound tni 
review his dec ision as to the apportionment 
of blame in the* same way as it would if it 
had differed with him on the facts A had 
found that one of the vessels was more blunu>- 
woitiiy as regards matter’s in rc'spect of which 
she was not held to blame in the ct . b(*low. — 
The Clara Camuh (1925), 134 L. 50 ; 10 
Asp. M. L. C. 570, C. A.; revsd. on other 
grounds (1920), 130 L. T. 291 ; 17 Asp. M. L. (’. 
171,11. L. 

1666. Add. Aimoiation : — Mentd. Bradley v. New- 
som, [1019] A. C. 10. 

1674. Add. Annotationa : — Mentd. The Clan 

Sutherland, (1018J P. 332; The Kenora, 
[1921] P. 96. 

1682. AM. Annotation : — Refd. The Modica, [1920 J 
P. 72. 

1691. AM. Annotation: — As to (1) Refd. The 
Modica, [1920] P. 72. 

1694. Ct/alioHs; — For '* P. D. 218” read *‘8 
P. D. 218.” 

Add. Annotation : — Refd. The Modica, [1920J 
P. 72. 

1695, Citation .-—For ” 27 T. L. K. 1 ” read ” 27 

T. L. H. 398.” 


PART IV. SECrr. 2, SUB-SECT. 1. 

1612 i. Who can appeal — Collision — 
iiot/t xessela to blanu.li—Held : where a 
judgment holds both veBSols to blame 
tor a colliBioo, & where each iiarty ia 
actively claiming against the other for 
damagea, it la open to each to appeal 
from such Judgment by a separate & 
distinct appeal. In such a case each 
must serve notice of appeal & give 
Hocurity to the other for costa of his 
appeal. — Canada Atlantic Transit 
Co. V. Eastern 8S. Co.. Ltd. (Ont. * 
Adm.}, [1928] Ex. C. R. 60.— CAN. 

PART tv. SECT. 4, SUB-SBCT. 1. 

sa. In estimatino tceighi of evidence — I 


Witneaaes not licard in r/>urt brUno .] — | 
Where the trial Judge did not itear or 
ace the witnesses, an appellate ct. is 
as competent to appreciate tlie (acts 
& estimate the credibility of the evi- 
dence as the ct. of first Instance — 
Canadian Vickers Co., Lid. v. The 
SDKQCKIIAN.NA (18191, 10 KXCh. C. It. 

11 6 : 48 D. L. K. 461.— CAN. 

sb. frUTtesses heard in court below. J 

— Where tlio local Judge In Adrnlty. 
has seen A iieard the witnesses Sc was 
assisted by two assessors, the Ex- 
chequer Ct. of Conada, sitting us a ct. 
of appeal, should not interfere with the 
decision of the judge of first Instance 
aa regards pure queationa of fact, 
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unless it Is flnnly of the opinion that 
sucli decision Is cleailv enont'oijH. — 
Fha.s£h u 8.S. Aznc( (HrJi)}. ’JO hxch 
C li to . .SO I) L. It 4 10 . (lOai), 
20 Exoh. U. II. 4r»0 . O'l I) L. It. 643.— 
CAN. 


PART IV. SECT. 4. SUB-SECT. 3.— A. 

1660 U. .]— The 

amount of salvage reward is In the 
discretion of tlie ot.. Sc, unless the nawi 
is excessive, an appellate trlbunul 
ought not to interfere. — '4 uip Si* nj f v 
V. Macdonald, [1923] Exoh ( /' 

17^ ajfg., [1923] Exch. C. It J i 



OasM IflM— 1786 . Enoush aitd Empibe Digest StTPPiJiHENT. 


Add* CUation appeal^ tub nom. Hbbo 
(Owners) v. Lord Hiofi Admiral of United 
Kingdom (Comrs. fob Executing the 
Office op), fl912] A. C. 300, H. L. 

Add. Annotation -Mentd. The Veotia, [1929] 
P. 204. 

1695a. .] — Canton (Owners) 

V. Rhesus (Owners), [1928] W. N. 214 ; 31 
Lloyd, L. B. 289, H. L. 

Annotation Ezpld. Tho Young Sid. 11919) P. 190. 

1696. Add, Annotation: — Oonsd. 8.S. Canton v. 
S.S. Rhesus, [1928] W. N. 214. 

1696a. .] — On appeal from a 

judgment in a collision action in which the 
judge of the county ct. had found both veasels 
to blame in the proportions of two-thirds Ac 


one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, Sc applts. were given the costs 
of the appeal. Besps. in the Div. Ct. ^pealed 
on the question of costs : by R. S. C., 

1888, Ord. 66, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, Ac unless the judge can be shown 
to have taken into oonsiaeration matters 
which are immaterial to the issue his decision 
is unappealable. — ^T he Young Sid, [1929] 
P. 190 ; 98 L. J. P. 97 : 141 L. T. 234 ; 
45 T. L. B. 389 ; 18 Asp. M. L. C. 22, C. A. 

1708. Add, Annotation: — Apld. The Young Sid 
(1928), 45 T. L. 11. 138. Held. The Young 
Sid, [1929] P. 190. 


Part V. — Jurisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Citation 14 Asp. M. L. C. 21. 

1717. Add, CitaHona : — atib nom. He Perfect v* 
Poyntbu, B. V, Essex County Court Judge, 
68 L. J. Q. B. 423 ; auh nom, B. v, Abdy, 32 
W. R. 764. 

1719. Add, Annotation : —Mentd. Leonid Walford 
(London) v. Los Affroteurs Beunis Soc. 
Anon., [1918] 2 K. B. 498. 

1722. Add, Annotation : — ^Apld. The Ivorfolk Coast 
(1922), 168 L. T. Jo. 450. 

1728a. .] — A collision took place in tho 

Thames between the dumb barge H, Ac the 
steamer C. Proceedings were commenced by 
the owners of H. in the High Ot., but the 
action was subsequently settled, the owners 
of the H. a<'cepting £48 10«. in satisfaction 
of their claim. Doits, objected to payment 
of pltfs.’ coats on the lligh Ct, scale, on tho 
ground that the matter was within the 
Admity. jurisdiction of the county ct., whore 
the action should have been commenced: — 
Held : pltfs. were warranted in commencing 
proceedings in the High Ct. Ac were entitled 
to have their costs taxed on the High Ct. 
scale. — ^The Norfolk Coast (1922), 153 
J.. T. Jo. 450. 

1729. Add. Annotation : — Mentd. Mancomunidad 
Del Vapor Prumiz i’. Royal Exchange 
Assoe., [1027] 1 K. B. 507. 

1732. Add. Annotation : — Apld. Tlie Norfolk 
Coast (1622), 168 L. T. Jo. 460. 

1740. Add. Annotation : — Mentd. Hontestroom 
(Owners) v, Sagaporack (Owners), Honte- 
stroom (Owners) v, Durham Castle (Owners) 
(1026), 95 L. J. P, 163, 

1745. Add, Annotation :—M9ntd, Hontestroom 
(Owners) v. ftageporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1026). 06 L. J. P. 163. 

1750. Add. Annotation : — Refd. The British Trade, 
[1924] P. 104. 


1761. Add. Annotation : — Aa to (2) Refd. The 
Ambatielos, The CephaJonia, [1923] P. 68. 

1752. Add. Annotation: — Refd. The Ambatielos, 
The CephaJonia, [1923] P. 08. 

1766. Add. Annotation: — Refd. Australia (Owners) 
V. Nautilus (Owners), Tho Australia (1926), 
96 L. J. P. 145. 

1769. Add. Annotation Generally^ Mentd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

1798. Add. Annotation : — ^Mentd. The Tervaote. 
[1922] P. 259. 

1794. Add. Citation 13 Moo. P. C. C. 132 ; 16 
E. R. 60. 

Add. Annotation: — Refd. The Yuri Maru, 
TIio Woron [1927] A. O. 906. 

1794a. That of High Court before 1890.]— 

(1) Thu effect of Colonial Cts. of Admity. Act, 
1890 (c. 27), a. 2 (2), is to limit tho jurisdiction 
of colonial cts. of admity. established under 
the Act to the admity. jurisdiction of the 
High Ot. of England as it existed at the 
passing of the Act ; tho extension of the 
admity. jurisdiction of tho High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49). s. 22, does 
not apply to colonial cts. of adiulty. 

(2) Tbe Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdicUon in rem to try an action for 
damages for breach of a charterparty. — The 
Yum Maru, The Woron, [1927] A. C. 906 ; 
43 T. L. B 698 ; aab nom. Snia Viscosa 
S ociBTA, etc. V. S.S. Yum Maru, Canadian 
American Shipping Co. v. S.S. Woran, 96 
L. J. P. C. 137 ; 137 L. T. 747 ; 71 Sol. Jo. 
649; 17 Asp. M. L. C. 322, P. C. 

1796. Add, AnnotcUion : — ^Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 

1798. Add. Annotation :^-OmaraUy, ISentd. The 
British Trade, [1924] P. 104. 


PART V. BEOT. 6. 

» i. Plea of forum non eon- 

tNsiietM.}— Cirouxnetanoes in wtalob plea 
suBtalued. — L a SooiAtS du Qas pb 
Paris v. La sooiBtS Anontbob px 
Navigation ** Lbs Abmatburs Fran* 
<;iAlB,’' [19261 S. O. (H. L.) 13.— fiCOT. 


a li. .) — Shear Steamship 

OO. V, OOMPANIA TBANSBCSPITER- 
KANBA, [1930] S. O. 660.— SCOT. 

M, JuriodicHon of Sheriff Court — 
Sheriff Court* iScotUmd) Ad, 1907 
(e. r>l), 9 $. 4, 6.J— Shbap Steamship 

Co. V. OOMPANlA TRANSUSPITBRRAREA, 
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11930] 8. a 660.— SCOT. 

PART V. SECT. 7, SUB-BECT. 1. 

0 i. — iVMMMarie*.}— A datm fbr 
neoeesaxies can be aatoxi^ in a ooli»dai 
admltal^ ot. by a enlt in rem. — Tbb 
Hbiwa Miusn V . Bmp A Oo. (1928). 
1. L. R. 1 Ran. 73.— IND. 



1799a. .] — ^The Vrouw Dobothea. (1754), 

cited 2 Oh. Bob. at p. 246 ; 165 E, R. at p. 
304. 


1811a 


VoL I.— A a minUt y. Cases 1799a— 1811a. 

a. Action In rem lor damages for breach 

ol oharterparty.l—Tiis Yuri Mabu, The 
WORON, No. 1794a, ante. 


PART V. SECT. 7, SUB-SECT. 2. 

0 (p. 253) 1. .)— Altbough 

the Ezch. Ct. of Canada on it? Admit j. 
Hide sits in Canada. It administers the 
mistime law of England in like manner 
as if the oaose of action were boing tried 
& disposed of in the English Ot. of 
Admlty. — R obtllard v. Ths St. 
Rocu & Oharland a921}. 62 D. L. R. 
146 ; 21 Bxoh. O. R. 182.— CAN. 

o (p. 253) il. Neeeaaaries — 

Ship not ** under turret. *’] — Where a ship 
is not under arrest 8c its owner is domi* 
oiled in Canada, the Exoh. Ct. of Canada 
has no jurlsdlotlon over an action for 
repairs or necessaries supplied to the 
ship. — Stack v. Thb Barqk Leopold 
(1219). 18 Exch. C. R. 325.— CAN. 

o (p. 253) iiJ. Claim for 

damages for death of hu^nd — Effect 
of MarUime Conventums Act, 1014.1 — 
Pltf.’s husband was killed in a collision 
between the C*. 8c a boat in which be. 
with another man. was engaged in 
fishing. Pltf. took action in rem in 
the Exchequer Ct. In Admiralty to 
recover damages: — Held: the Ex- 
chequer Ct. had no jurisdiction to hear 
& determine the present action, Sc the 
Maritime Conventions Act, 1914, did 
not so enlarge the jurisdiction of the 
Exchequer Ct. in Admiralty, as 
existing under the Admiralty Court 
Act, 1861. as to give jurisdiction in 
actions like the present. — The Catala 
V. Daosland (B. O.). [19281 3 D. L. ll. 
331 ; [1928] Exoh. <5. B. 83.— CAN. 

f(p. 263)1. .]— 

Subject to the exceptions mentioned in 
Canada Shipping Act. 1906 (a. 113), a. 
191, in an action for neaman’s wages 
earned on a ship registered in Canada, 
where the amount of reoorery is loss, 
although the amount sued on Is more 
than 8200. the Exch. Ct. in Admlty. Is 
without Jurisdiction. — Kouamr c. H.S. 
MAPLEOuimT (1021). 21 Exoh. C. 11. 
226.— CAN. 

•d. Stevedores* daivis.] — 

Pltfs., stevedores, entered Into a 
contract to loud a vessel on Its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vessel, 8c thereupon the ship was 
arrested on a claim for damages arising 
out of breach of the contract : — Held : 
(1) the admlty. jurisdiction of the ct. 
was no greater than the admlty. 
juilsdictlou of the High Ct. of Eng- 
land ; (2) upon the facte the ot. had 
no jurisdiction to entertain the action. 
— WOLPB V. S.S. Clkarpool (1920), 
20 Exch. C. R. 153.— CAN. 

se. . J — The Exch. Ct. of 

Oauada has jurisdiction over stevedores 
claims. — J. P. Ferns v. Tux Inoelby, 
[1923] Exoh. C. H. 208.— CAN. 

— MarUime hen — Created by 

foreign law.] — See Nos. 348 1-lli, onfe. 

•f . Appellate Jurisd%ciion — 

Necessity far leave to appeal — Inter- 
locsUnry judgment.] — The Exch. Ct., 
sitting in appeal, cannot entertain an 


appeal from an inteiloontory decrcfi 
vmbout leave liaving previously been 
obteined from either the local Judge In 
admlty. or from the Judge of the 
Exoh. Ct, — ^Johnson 8t Mackat e. 
S.S. Charles 8. Neff (No. 1) (1918), 
17 Exoh. C. R. 166.— CAN. 

■g. 8. P. Re 251 Bars or Silver 8c 
Sea Lnsttranoe Co. v. Canadian 
Salvage Assocn. (1915), 15 Exoh. 
C. R. 367.— CAN. 

sk. — — ■ - ' ■ " 

(1) Where by statute an appeal is 
given to thu Exoh. Ot. of Canada from 
an interlocutory Judgment or order, 
upon permission so to appeal having 
been previously obtained. Sc when no 
such permission has been obtained, the 
ot. has no jurisdiction to hoar the 
appeal. 

(2) The Judgment of a local Judge 
ot admlty. oonfirming a taxation by 
the district rc^trar of the marobal’s 
bill for Borvlces, etc., relating to the 
care of the ship whilst in his custody 
Is an intoriooutorv Judgment. — Mc- 
Cullough V. The 8AUUKL Marshall, 
Euasopr V. Steel Co. or Can. 
(Quk.) (1922), 68 D. L. R. 729 ; 21 
Exoh. O. R. 361.— CAN. 

si. Appeal as to coals. 1 

— Semble: appeals involving merely a 
question of costs should not bo enter- 
tained, more portioulorly when the 
appeal is from the decision of the trial 
judge confirming the flndingH of the 
taxing master, or when the matter Is 
only one of ouaiUum Involving the 
exorcise of his (llsoretion. — MeCTUL- 
LOUGU e. The Samuel Marshaix, 
Eliaboph V. Steel Co. of Can. 
«UK,) (1922), 68 1). L. R. 729; 21 
!xoh. 0. R. 351.— CAN. 

sm. No Jurisdiction to 

hear appeal from Commissioner’s (’ourt 
under Canada Shipping Art.]— H. v. 
PKnnKAur/r (1922), 66 D. L. R. 671 ; 
21 Exoh. O. K. 365.— CAN. 

Transfer of action from one 

admiralty district to another.] — See 
cases t i, w i, post. 

sn. Errrdse of Jurisdiction — Ap- 
pellate Jurisdiction — (Questions of fact, f— 
Where tiio local judge In arlmlty. has 
seen 8c hoard toe witnesses 8c was 
assisted by two assessors, the Exoh. 
Ot. of Canada, slttlngas a ot. of appeal, 
should not interfere with the deolsiou 
of the judge of first Instance os regards 
pure questions of fact, unless It is 
firmly of opinion that such decision is 
erroneous. — Fraser v. S.H. Atxrv 
(1920), 20 Exch. C. R. 39 ; 60 D. L. R. 
440 ; (1921), 20 Exoh. C. U. 460 ; 
63 D. h. R. 643.— CAN. 

sp. Dismissal of ap- 

peal for want of prosecution . }— There is 
no distinction In principle to be drawn 
between the Inherent authority of the 
ct. to order the dlsmtasal of a case on 
appeal for want of proHOoutlnn, 8c 
the dismissal of one at first instance. — 
McCullough v. The Samuel Mar- 


(«u 

Exc 


SHALL, SUASOPfl 0. STF.EL Co. OF 

Can. (Qux.) (1922), 70 D. L. ll. 16 ; 
21 Exoh. C. R. 426.— GAN. 

St, Application for 

retention of bad bond in court or for 
re-arrest of ship.] — Application dlh- 
niissed. — Euriiuc Stevedoring (V)., 
Ltd. V. Tub Empress of Japan, [1927) 
2 D. L. ll. 985 ; 38 R. O. ll. 438.— CAN. 

tl. Transfer of action — 

Convenienci'.] — (1) It is in the discre- 
tion of the ot. to order the removal of 
a suit from one district to another 
upon cause shown. 

(2) The dotenululng factor In grant- 
ing such an order Is that of general 
oouvenienoe to the parties. — J ohnson 
t». The Chauucs S. Neff (1918), 21 
Exoh. O. R. 171.— CAN, 

wl. .] — On the ground 

of comity, the Exoh. Ct. will not 
entertain an application for the transfer 
of a cause from one admlty. district to 
another without the applioation having 
first been made before the lo(».l judg<\ 
— Johnson 8c Maokat p. S.S. Oharlfs 
a. Neff (No. 2) (1918), 17 Exoh. C. It. 
168.— CAN. 

■V. Nova Scoiia- Supreme Court of— 
Collisiim in harbour in jiromnce.l 
Smith i>. Fkcampoih (N. s.), [19291 2 
D. L. R. 025.- -CAN. 

PART V. SECT. 7, SUB-SECT. 8. 

sw. High Court.]— Tho High C’t. Is 
a colonial ct. of Admlty. 8c has jiirlN- 
diction in an aotiun by consignees 
agulnst a ship, tho owner of which Is 
not domioilecl in Australia, for delivery 
in a damaged condition of goods for 
which the consignees hold a bill of 
lading issued by the master uf tho 
Hliip. — S harp (John) 8c Sonh, Ltd. v . 
The Katherine Maukall (1921), 3i 
C. L. It. 420.— A US. 

PART V. SECT. 7, SUB-SECT. 6. 

|.j, uf master within 

JurtsdieHon.}—lt a tort is oommitted 
within the Jurisdiction of the ct. by 
tho master of a ship, being a prre- 
grinus, against a niernbor of his crow, 
also a peregrinus, the ct. has jurls- 
dJotlon to an’ost the tort feasor or his 
goods, 8c to try an action bused upon 
tho tort ; but tho comndsston of such 
a tort is not a ground for uttueditug the 
ship to found jurisdiction unless thu 
master has an Intftrost in the ship. — 
Nolan v. 8.H. JIuhhkl IIavxrbide, 
U9211 C. P. 1>. 136.— S. AF. 

sz. Actlim inrem — Necessaries — 

What law applicedd^.] — In a olairri 
in rem against the proceeds ot a vessel 
for a sum of money alleged to have 
been expended for repairs 8c neces- 
saries In priority to prior mtgoes. 
of the vessel the law to bo applied 
is English admlty. law 8c not lloinun- 
Dutch Law. — C rooks 8c Co. v. Auiti- 
OUI.TUBAL Co-OPBIIATIVJC UNION, 

^1922] App D. 423 : 42 N. L. 11. 216 - 
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Cafes 1-91. 


English and Empibe Digest Supplement. 


AGENCY. 

Part I. — The Relation of Agency. 


1. Add, AnnoUUion : — Consd. Clayton-Qreene 
V, De CourviUe (1920), 30 T. L. li, 790. 

3. Add. AnnoicUions : — ^Mentd. Keen v. Meai^, 
[19201 2 Oh. 674; Jones (Holloway) v. 
Woodhouso, [1928] 2 K. B. 117 ; Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
660; Tam v. banian, Neilsen, Andersen v. 
Oollins, Muller (Tx>ndon) v. Lethem, Muller v. 
I. R. Oomrs. (1027), 44 T. L. R. 63. 

5. Add. Annotation : — Consd. Verner- Jeffreys v, 
Pinto, [1929] 1 Oh. 401. 

7. Add. Annotations : — Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. 0. 777 ; Joachimson v. Swiss Bank 
Corpn., [1921] 3 KB. 110. 

8. Add. Annotaiiona : — Mentd. He Richardson, 
Polo V. Patiendon, [1920] I Oh. 423 ; Taylor 
V. Davies, [1920] A. O 036 ; Dominion Ooal 
Oo. V. Maskinonge S.S. Co., [1922] 2 K. B. 
132. 

14, Add, Annotation : — Mentd. Boynton v. 

Richardson (1024), 09 Sol. .fo. 107. 

16. Add. Annotation : — Rofd. Wisbech H. C. v. 

Ward, [1927] 2 K. B. 660. 

16. Add. Annotations : — Consd. Wishoch R. D 0. 
V. Ward ( 1 927 ) , 0 1 J P. 200 Refa. Brightman 
V. Tnto, [1919] 1 K. B. 463; Boynton v. 
Richardson (1924), 69 Sol. Jo. 107; Wisbech 
R. 0. V. Ward, [1928] 2 K. B. 1. 


17. Add. AnnoiaHona: — ^Mentd. Folkes v. King, 
[1923] 1 K. B. 282; Lowther v. Harris, 
[1927] 1 K. B. 393. 

19. Add. Annotations: — As to (2) Refd. A.-G. v. 
De Keysets Royal Hotel, [1920] A. 0. 608. 
Oenerally, Mentd. OaUey v. Wilson, [1927] 
2 K. B. 279. 

21. Add CitaHon :—8 T. L. R. 194. 

Add. Annotations : — Refd. Tavlor v. Davies, 
[1920] A. O. 636. Mentd. Weld v. Petre, 
[1920] 1 Oh. 33. 

23. Annotation : — Mentd. Williams v. Page (No. 
4) (1869), 28 Beav. 148. 

28. Add. AnnoicUions: — Refd. Simeonsv. Durand’s 
Trustee, [1928] 2 K. B. 66. Mentd. Lamb v. 
Wright, [1921] 1 K. B. 857. 

29. Add. Annotations : —Consd. Simoons v. 
Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
lie Kaufman Seg^ A: Domh, Ex p. The 
Trustee, [1923] 2 Ch. 89. Mentd. I^amb v. 
Wright, [1924] 1 K. B. 857. 

31. Add. Annotations : — Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 640 ; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

34. Add. Annotation : — Mentd. Templeton r. 
Parkin (1029), 140 L. T. 610, 

35. Add, Annotation : — Mentd. Akt. Dampskibs 
SU'instad v. Pearson (1927), 137 li. T. 633. 


Part II.- Competency of Parties — Acts which can be 
done by an Agent. 


37. Add. Annotation :—Rotd, Dodd v. Amalga- 
mated Marine W^orkers’ Union, [1924] 1 Ch. 
116. 

40. Add. Annotation : — Refd. Dodd v. Amalga- 
mated Marine Workers’ Union, [1924] 1 Ch, 
116. 

63. Add. Annotation : — Mentd. L. & N. E. Ry. v. 
Easiugton Union Assmt. Com. A Easington- 
wiih-Thorpe Parish Council (1925), 05 L. J. 
K. B. 255. 

68. Add. Annotations : — Generally^ Refd. Be Ellis, 
[1926] 1 Oh. 664 ; Huddersfield B’ine Wor- 
steds V. Todd (1925), 42 T. L. R. 52. Mentd. 
He Leo. Ex p. Grunwaldt (1919), 89 L. J. K. B, 
364 ; Re Bankruptcy Notice. [1924] 2 Ch. 76. 


69. For ** Dramatic Copyright Act, 1888,” read 
“ Dramatic Copyright Act, 1833.” 

87. Add. Annotation : — Mentd. Banbury v. Bank 
of Montreal, [1018] A. C. 626. 

88. Add. Annotation : — Refd. Btmbury v. Bank 
of Montreal, [1918] A. C. 626. 

90, Add. Annotations: — Refd. R. v. Noith Wor- 
cestershii'e Assmt. Com., Ex p. Hadley, [1929] 
2 K. B. 307. Mentd. Veasey v. Ileai'dsley 
(1924), 23 L. G. R. 118; R. r. West Norfolk 
Assessment Conunittcc, Ex p. Ward (1930), 
91 J. P. 201. 

91. Add. Annotations: — Folld. Civilian War Claim- 
ants Assocn. V. li. (1930), 47 T. L. R. 102. 


PART I. 

1 ii. .] — The relation of 

vrinoipal & agent only arlocs when the 
person oalled the agent hus authority 
expressed or implied to act tm behalf 
of the other oaJled the principal, 8c 
consouts 80 to act. — Smitls v. Slat- 
TARD (1910), 21 W. A. L. K. 19.— AUS. 

21, .] — Held: in the clroum- 

stonooH despite the designation of deft, 
as agent by pitf.. the real relationship 
between the parties was that of pur- 
chaser & seller. — B ridobpord t 
Dixon. 11918} E D L. 156.— S.AF. 

6 i. For “ AUS. read ** S. AF.’* 
ta. Agent distinguished from — Joint 
adeenturer .] — The distinction between 


the position of a Joint adventurer & 
an ordinary agent buying for bis 
principal with the nnderstandinR that 
he IS to be remunerated for hlH ser- 
vioes, pointed out. — Sutton v. Fobst 
(1924), 65 O. L. R. 281.— CAN. 


ai. .1 — Where a oousignoo 

of goods for sale is authorised to sell 
tlieui at a certain minimum price & 
told tliat whatever amount he obtains 
above that price will bo his commission, 
the relatlonsliip between consignor & 
contdgneo is that of principal & ^nt. 
— Rkx Groobry V. Hiaos & 

I1925J 3 D. L. R. 565 ; (19251 2 W. W. 
R. 402 : 19 Saak. L. R. 492.— CAN. 


26 Iv. .] — QixR ». Va» 
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AA^(Alta.) (1914), 28 W. L. R. 876. 


27 vUI. For «* AUS.*' road “ S. AF *’ 

27xii. .] — Defts. ga\e to 

pltf. a written order to ship goods from 
England on account of defts.. Sc pltf. 
ordered goods from a manufacturer 
In England to bo shipped in per- 
formance of this order : — Held : tho 
relationship between the parties was 
that of prinoipal 6c agent, not of 
vendor & pnrohaaer. — BuLTRRa v. 
RooPR, [1922] N. Z. L. R 549.— N.Z. 


27 ziil. 1 — PiKssE V. Tas- 

manian. BTC. Co-opbbattvb Assocn., 
Ltd. (1919), 15 Tas. L. K. 67.— AUS. 



VoL I. — ^Agency. Cases 91— 164a. 


Retd. Wigg V, A.-G. of the Irish Free State 
(1927), 96 L. J. P. 0. 88 Mentd. Cayzer, 
Irvine v. Board of Trade (1925), 95 L. J. K. B. 
134 ; JSe Mason, [1929] 1 Ch. 1. 

91a. .] — CO., whose members were British 

civilians who had suffered loss or damage by 
warlike operations during tJtie War, presented 
a petition of right claiming on their behalf 
payment of compensation out of the money 
paid or payable as reparations by Germany 


under the Treaty of Vei^saillos. The sup- 
pliants contended that the Oown was the 
agent or trustee of the claimants : — Held : 
on demurrer, the Crown could not bo agent 
or trustee for individual subjects in any 
matter connected with the treaty-making 
Power, & the petition of right disclosed no 
claim in law against the Crown, A theif*foro 
the demurrer must be allowed. — Civiuan 
War Claimants Assocn., Ltd. r. R. (1030), 
47 T. L. B. 102, 0. A. 


Part III. — Classes of Agents. 


106. Add. Annotation : — Mentd. Collins v. Hopkins, 
[1023] 2 K. B. 617. 

127a. .]-^Pltfs. bought from the flrst defts. 

a quantity of seed under a written contract, 
which stated that the first dofis., tlirough 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & received notliing from pltfs. 
The first defts. were unable to deliver the 


goods. In an action for damages : — Held : 
as the second defts. were not in fact the 
agents of pltfs. but only of the first defts,. A 
os the mere description of the second dtdts. 
08 del credere agents, without any furtlicr 
words making thorn del credere agents of 
cither party in pai*ticular, did not make 
them agents of pltfs., the action failed 
as against the second defts. — NouvELr.ns 
Huilbuies Anversoises S. a. V . Mann 
(H. C.) & Co. (1924), 40 T. L. U. SOt. 


Part IV. — Formation and Evidence of the Contract of 

Agency. 

143. Add. Annotation: — Ocnerally^ Menid. Ariadne 157. Add. Annotations: — Apld. Grindell v. Ihis.s, 
S.S. Co. V. McKelvie, [1922] 1 K. B. 518. [19201 2 Ch. 487. Refd. Thirkcdl v. Civmbi, 

1i^. Add. Annotations : Mentd. PobcH A. Munro flOlO) 2 K. B. 590. Mentd. North v. J^oomeH, 

& Co. V. Meyer, [1930] 2 K, B. 312; lAwcr [1919] 1 Oh. 378. 

Bios. V. Bell (1930), 47 T. L. B. 47. 164a. Counsel — Signing pleadings.] — B., the 

166. Add. A n?iotation :— Retd. Tbirkell v. Combi, owner of freehold i)remi8es, ogw'od to sell 

fl9J0] 2 K. B. 590. 1 them to K., hut th(‘re was no memorandum 


PART III. 

•b. Mtrcantde agent — Automobile 
dealer .) — Hark & Chase, Ltd. v. 
Commercial Fimnci: Cohp\., Ltd. 
(192.5), 02 O. L. R. 601.— CAN. 

108 i. Broker. I — A broker h an afcoat 
of a Hpeolal kind. A broker who 
approaches a buyer or seller acts in the 
flrst instance os a^rent of the peison 
who employs him, but directly the 
other part> is nwaio of the fact that 
ho is a bnikcr, ho bccoincs the affout 
of both parties, not with a plenary 
power to bind both parties as he 
chooses, but to coniniuuicato between 
them until they are ad xdem. — JacoB'3 
Levitatz <fc Braude v. Kroonstad 
Roller Mills. [1921] O. P. D. 38.— 

PART IV. SECT. 2, SUB-SECT. 1. 

149 lii. Staivie of Alberta, 

1906 (c. 27). I — It Is merely the terms 
of the agency agreement, whether they 
may be meagre or detailed, that must 
be In writing under the above Act. 
'IJbe price & the other terms of the pro- 

S OHcd sale may or may not bo men- 
loned. If they are, in the circum- 
stances, an essential part of the 
agency agreement they ought to be in 
writing. But It is a qnostiou of 
Interpretation, even since the statute, 
whether the tenns mentioned aa those 
of the proposed sale are intended merely 
. on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terms before he can claim his com- 
mission. — K ino v. Schon, fl9l8l 3 
W. W. R. 892 ; 44 D. L. R. 111.— CAN. 


149 Iv. lical l.HltUe Com- 

mutsum Art. ILKA , 1922 (c. 139), 
s. 2.1 — The iw't that a written instru- 
ment ovidonclrig an agroemont for the 
sale of land duos not contain all the 
tcrniH of the ogn-otnont docs nut iiru- 
vent It huing sufflclcnt to satisfy tiio 
proviso to the al/ovo sect.. If it is on« 
wliJrh the ct. will onlcr to bo rcctlllud 
to include the terms agreed on but 
omitted by mutual mistake, & which 
when so rectlflod wdll Ijo enforceable by 
the parties thereto subject to such 
legal nr equitable dofonc-us availalile 
to either of them as the agent who 
effected the agroomenl cannot be held 
accountalilo for. — Hanton v. Btkd- 
MAN, [1925J 1 W. W. K. 642.— CAN. 

149 V. Auriionerra d' Com- 

miaaum AgerUa' Act, 1922, a. 23 — 
Buf^nenry of agency rimlrael.) — .*^0 long 
as the relationship of principal & agent 
in respect of the transaction is evi- 
denced In ivriting, tlie mischief aimed 
at by the above sect, bos been duly 
met 8f the I'equlrements of the stwif. 

Sc the other terms of the 

agency contract may bo offootlvely 
made Sc effectively varied vertMilly. — 
Canmiftb V. Howie, (I925J 8. R. Q. 
121 ; 19 g. J. P. 67.— AUS. 

149 vl. 1 — So long 08 

the relation of prluciiia] & agent in 
respect of the transaction in quostlnu 
has been evidenced in writing, the 
requirements of the above sort, have 
been complied with. Sc any document 
signed by pitf. at any time before 
action brought, which evidences the 
essential fact, the existence of the 
relationship in respect of the irons* 

41 


act ion in quostlon, is suillcicnt to 
comply with tho Act. It is sufficient 
if tho ivrlllng nianlfusts a proKcnt in- 
tent ion of engaging or appointing tho 
ngunt in respect of a traiiHuctJon by 
any suitable words, whctiior contained 
in one document signed by deft , or in 
sovorol documents, snlT.Mently inter- 
connected by tnteinal reforeni’c, eltlnr 
direct or infui'cntial, one or more of 
which are signed by dt U., manifesting 
such Intention on his part. — Wkiitj.r 
r. SVRMTH, 110251 H. U. Q. 120 ; 10 
g. J. 1*. 47.— AUS. 

149 vii. .1— llOAOn V. 

Houoh, [1930] S. R. g.24 ; 20 Q. J. 1>. 
113.— AUS. 

Necessity for contract to pay com- 
misaioD for services in refcronco to tiie 
sale of land to bo in writing, aer Nos. 
1004 xivar-lG04 xivJ, post. 

I gf. Land Agents Art, 1912 

WTten appheabh.) — Deft, lutinmted to 
pltf. that he had been Instimtid to 
sell a property by private sale J'Jlf., 
an accountant, to^d deft, that he could 
Introduce a probable purcixiHor, Sc 
would do HO If deft, would pay pltf. 
half the conimtssion payable by the 
owner of the propcity to deft. In the 
event of a sah' being effected. Deft, 
agreed. Sc on the same day pltf. Intro- 
duced B. to dc/t. yvlth whom a sale 
was arranged. IMtf. In his evidence- 
stated that iie was not a laud agent, Sr 
for the preceding five years had liud 
no transaotiouB for the sale of IuimI 
except tho one in question ; — Utbi 
the arrangement between tho parti* 
was not one of a series nor the * om 
mencement of a series of tiansuctioii , 
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in writing to satisfy Btat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel pleaded the contract with 
B. in terms that made the pleading a valid 
memorandum within the statute. G. added 
£. as a deft, to the action ; & £., by a, 
counterclaim, claimed specific performance 
of his agrt^ement : — Held : counsel was the 
duly authorised agent of B. to sign the 
pleading &> to plead the contract with E., & 
although the signing of a memorandum within 
8tat. fVauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to satisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismissed. — Q rindell v. Bass, 
[1920] 2 Ch. 487 ; 89 L. J. Oh. 691 ; 124 
L. T. 211 : 36 T. L. B. 867. 

Annoiation : ~ Coxad. Farr, Bmitli v. Mesaera (1927), 41 
T.L. 11.48. 

166. Add. AHnotaHoiia : — Gonsd. Keen v. Hear, 
[1920] 2 Ch. 574. Dlstd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

166. Add. Annaiation: — ^Refd. Cohen v. Boche 
(1926), 96 L. J. K. B. 945. 

171. Add. Annoialion : — Mentd. Olayton-Greene 
V. Be Courville (1920), 30 T. L. B. 790. 

176a. - -• .J- Chandler ^ Co. v. hehtkh 
(1930), 71 8ol. Jo. 363. 

182. Add, AnnoiatimB ! — As to (1) Refd. Falcon 
V. Famous Players Film Co. (1926), 42 T. L. B. 
91. Qeneraily^ Mentd. Performing Bight 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 

188. Add. Anmtalion : — FoUd. Marconi’s Wireless 
I’eJegrapli (’o. r. Is'owiiiaii, [1930] 2 K. B. 
292. 


188ft. .] — N. B. were the holders 

by novation of a licence &om pltf. co., to use 
ds exercise certain inventions relating to 
wireless apparatus which were the subject of 
letters patent owned or controlled by pltf., 
CO., subject to the payment of certain 
rooties by N. & B. to pltf. co. N. A B. got 
into difficidties, A were unable to meet their 
obligations as they became due owing to 
overtrading, but they claimed to be still 
solvent. At a meeting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed A tliat N. A B. should 
• execute a deed of inspectorship. The deed, 
which was executed on May 6, 1928, was in 
the usual form. A in all material particulars 
the same as that considered by the ct. in 
EaMerbrook v. Barker ^ No. 188. By the 
deed N. A B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real A 
personal estates to C. as inspecU^r upon trust 
to allow N. A B. “ henceforth to manage A 
carry on their said business ” subject to the 
covenants A conditions of the deed. N. A B. 
undertook to carry on the business or wind 
it up as the inspector A committee should 
think best. Jn a circulai’ which was sent out 
by C., the inspector, on Sept. 10, 1928, 
announcing that tlie deed of inspectorship 
had been executed, it was stated that all 
orders for goods required for the purpose of 
carrying on tlje business will bo issued on my 
oftieial order forms in the usual way A will 
be pai<i for by me.” The inspector A the 
commit^o of inspection left the conduct of 
the business subsequent to the execution of 
tlie deed of inspoctot*8hip to N. A B. Pltfs. 
brought an action by which they claimed 
royalties upon wiieh^ss sets constructed A 
sold by N. A B. since Sept. 0, 1928. The 
action was brought against N. A B. A also 


but a eolllary tiausacUuu, A pltf. wan 
not a land ogeut witbln the above 
Aot. — Cooks v. Wallacb (1914). S3 
N. Z. L. R. 1064.— N.Z. 

g n. .] — i,and Agentu 

Aot, 1912, B. 13, applioa only to peraons 
carrying on loud aMncy as a biudness, 
& does not extend to casual agency 
outBlde the scope of the agent's 
buslneHS. — Clifton v. Johnstone, 
[1021] N. Z. L. Ji. 36.— N.Z. 

g lilr Effect of. ] — The oflfeot 

of Laud Agents Act, 1912, ». 1.3, In not 
to make the contract of agency lUcKal 
by reason of the want of written tiiitho> 
rily, but merely to prevent tho agent 
from rocoveriug Ids commission by 
wtlon. — liLASOow r. Hood, [1920] 
N. Z. L. R. 586.— N.Z, 

g iv. Form of appoint- 

nunt.\— -An appointment oT a laud 
agent under s.. 13 of the above Act 
muHt bo Htguod by the principal him* 
self Sc is nut Hutlicicnt if signed by an 
agent on his behalf. — Buchanan v, 
Samson, [1022] N. Z. L, ll. 658.— 
N.Z. 

g V. Land Agenta Act, 1021 — 

Form of axmaintment — A red not be in 
wrttino.]— OUTER e. Dickinson, [1927] 
N. Z. 1. R. 411.— N.Z. 

NoeosNity for oontraot to pay oom* 
mlBBion for Hervioes in refeienoo to the 
sale of laud to be In writing, see Nos. 
16G4 xiva-1664 xivl, 2 ^. 

PART IV. SECT. 3, SUB-SECT. 1. 

onus of eetab- 
of an agent Is 
teeks to bind the 
r. Mrrobantb 


171 iv. .1— Tho 

Ushlng the authority 
npon the person who i 
principal. — Stevens 


Bank of Canada, [1920] 1 W. W. U. 
62 : 49 D. L. R. 528 ; 30 Man. L. It. 
46.— CAN. 

176 Iv. For " AUS.*» read fi. AP.” 


176 V. Claim to goods of princi- 

pal — In possession of third party .] — 
If a person other than the owner makes 
a demand for return of goods in pos> 
session of a third party, he should 
present orodeutials or some written 
authority to show that he is acting as 
agent of tho owner. — C raio v. Mo- 
Creath, [1922] 2 W. W. R. 1270.— 
CAN. 


176 vl, ^.1 — ^l^LUMD V. W. O. 

MacDonald Registered, Latimxr v. 
Foster Tobacco Co., Ltd. (1924), 37 
O. W. N. 365.— CAN. 


176 vU. .1 — When actual au- 

thority of an alleged agent has beim 
negatived, a pltf. seeking to hold the 
alleged uriuclpal liable on the basis of 
ostensible authority either must show 
a koldiug out by the principal of the 
allegt'd agent as such or must give proof 
of some custom on whiob ostensible 


agency can be predicated. — R obin 
Link S.S. Co. v. Canadian Steve- 
noRiNo Co., Seas Shipfinu Ck>. v. Cana* 



pi. .] — ^PosBeaslon solely 

cannot be evidence of both agency Sc 
authority. Sc the fae4 that one man Is 
ulth another does not necessarily 
make one the agent for the other. — 
Turner v. Beaton (P. E. 1.) (1908), 
4 £. L. R. 335.— CAN. 

I 177 V. — ,1 — If A. baa entered 
I Into a oontraot to purchase land It la 
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open to B. lo show by parol evidence 
that A. did so as Ids agent to ask for 
a declaration of that agency. — 
Vasklenak V. Vahelknak, [192X1 1 
W. W. R. 889 ; 57 I). L. R. 37 ; 16 
Alttt. L. R, 256.— CAN. 

177 vi. . 1 — A husband obtained 

from hia wife authority to aot on her 
behalf: — HeUl : it was competent to 
prove tho authority by parol evidence. 
— Walker v. Hendry, [1925] S. C. 
855.— SOOT. 

177 vii. .] — Where a oontmet 

is entered into by a person in his own 
name, but as agent of another, if in 
the oontraot itself there is no special 
description or assertion of property the 
agency may bo prove«l by parol. — 
M17880N V. Head, [1926] 1 D. L. R. 
965 ; 58 O. L. R. 210.— CAN. 


(181 


qI. .] — Anderson r. Cameron 

867), G Or. 288.— CAN. 


Qii. .] — WniTTAKER e. Taylor 

(Alta.) (1911), 19 W. L. R. 662 ; 1 
W. W. R. 259.— CAN. 


qUi. ,] — Crown Lumber Co. t». 

Sauisderry (Alta.) (1913), 23 W. L. R. 
877 : 11 D. L. II. 17 ; 4 W. W. R. 168. 
—CAN. 


PART IV. SECT. 3, SUB-SECT. Z. 

ao. Person entering into eontract " ad.- 
ing on behalf of another."}— To say that 
a TTiAn entered into a contract ** acting 
on behalf of another ** is to allege in the 
absraoe of any qualifying statement, 
that he entered into It as the agent of 
that other.- Lind v. Spicer Brothers 
(Africa), Ltd., [1917] App. D 147. — 
S. AF. 
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against the inspector k the members of the 
committee of inspection personally : — Held : 

K. ^ B. did not become the agents of the 
inspector or of the committee to can’v on 
the business, but the business I'emained the 
business of N. & B., & therefore pltfs.’ claim 
for royalties against the inspector ^ com- 
mittee of inspection fail^. — M ab( oni's 
Wireless Telegraph Co., I/td. v. Newman, 
11930] 2 K. B. 292 ; 09 L. ,T. K. B. 087 ; 143 

L. T. 471. 

189. Add, Citation : — ^21 J. P 4. 

Add. An7iotation8 : — As to (1) Consd. Kemp v, 
Elisha, [1918] 1 K. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

190. Add. Annotation: — Gcjierally, Mentd. Cohen 
V. Bothfield, [1919] 1 K. B. 410. 

192. Add. Annotaiiona : — As to (1) Consd. Perform- 
ing Bight Soc. V. Ciryl Theatrical Syndicate, 
[1924] 1 K. B. 1. Refd. Performing Bight 
Soc. V. MitcheU & Booker, (1924] 1 K. B. 702. 
106. Add. Annotations : — Dlstd. Keeling v. Pearl 
Assce. (1023), 129 L. T. 673. Consd. Paxman 
V. Union Assce. Soc. (1923), 39 T. L. 11. 424. 
Apprvd. Ncwsholme v. Hoad Transport & 
Creaeral In&eo., [1029] 2 K. B. 350. 

208, Add. Annotations : — Consd. Brooke v. Bool, 
l1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

210. Add. Annotation : — Mentd. Yorke r. York- 
shire Insce., [1918] I K. B. 062. 


Sect. 4.— AGENCY OF NECESSITY (Vol. I., p. 293). 

For “ See Husbanh Wu’b ; Shipping & 
Navigation,” substituio as follows ; — 

215a. Extent of doctrine.] — An iigoncy of neces- | 
sity can arise in other oases than that of | 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. I 
Extraordinary oircumstanc es, such us war 
conditions, which make it imposaibh^ for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or to communicate 
with him, vould entitle the buyer to sell the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual 
& deflnitt* commercial necessity for the sole, | 


A that the transaction was 'bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1015 A 1916 to be forwarded to his principal 
in Bouziiania as the principal might direi't, 
& in consequence of the occupation of 
Boumania by the Germans in 1916, the agent 
W'as unable to send the skins to Ids jirincipal 
or communicate with him, Sl the agent there- 
upon sold the skins without authority - 
Held : the agent had failed to establish 
agency of necessity because (tf) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively small expense, A:, moreover, they 
had steadily increosetl in value, & (6) the 
agent had not acted bond fide in soiling the 
skins. — Prager v. Blai’spiel, Stamp & 
Hracock, Ltd., [1024] 1 K. B. 566; 93 
T.. J. K. B. 410 ; 130 L. T. 672 ; 40 T. L. B. 
287 ; 68 Sol. Jo. 400. 

Anw>taiwn: — CoUfd.Jebamv. Ottoman Bank/[1027] 2 K. \\. 

854. 

See, atso, original volume, p. 319, No. 390. 

215b. Repayment to agent of necessity.] — 

Pontypridd Union v. Drew, [1927] 1 K. B. 
214 ; 96 L. J. K. B. 1030 ; 136 L. T. 83 ; 90 
J. P. 169 ; 42 T. L. B. 677 ; 70 Sol. Jo. 795 ; 
24 Ij. O. U. 405, O. A. 

215c. .] — Observations by Scrutton, L.J., 

on the limits of the doctrine.— Jeb aha v. 
Ottoman Bank, [1927] 2 K. B. 254; 96 
L. J. K. B. 581 ; 137 h. T. 101 ; 43 T. L. B. 
369 ; 32 Com. Cos. 228, C. A. ; on appeal, 
sub 7 ioni. Ottoman Bank v. .Ieuaiia, [J92h] 
A. C. 269, H. L. 

Annotation — Mentd. Stitipaonr Maurice’s Kwis. (1020), 14 

Tax ( ’uv. 580. 

Power to delegate in oases of supervening 
necessity.] — See original volume, pp. 300, 301, 
Nok. 939 942. 

Authority of carrier of goods— Land carrier.) — 
See CAKitlEiis, Vol. Vlll., pp. 26, 35, Nos. 
161, 201. 

Master of ship .] — See Shipping & Naviga- 
tion. 

Authority of wife to pledge husband’s credit.]— 

See JJuhband & Wife. 

Acceptance of bill of exchange for honour of 
drawer .] — See Bills of Exchange, Vol, VI., 
pp.416, 410. 


Part V. — Authority of the Agent. 


246. Add. Annotation : — Refd. Balli v. Compafiia 
Naviera Sota y Aznar, [1920] 2 K. B. 287. 
272. Add. Annotation : — ^Refd. Beckitt v. Barnett, 
Pembroke & Slater, [1028] 2 K. B. 244. 


281 . Add. Annotations : — Consd. Beckitt v. Barnett, 
Pembroke & Slat er, [1928] 2 K. B. 244. Refd. 
Underwood v. Bank of IJverpool, Same v. 
Barclays Bank, [1024] 1 K. B. 776. 


PART V. SECT. 2, SUB-SEOT. 1, 



tlon clanae la to carry on bualneas in 
the prlnclpal’a name. Sc the acta to be 
raUned. even when exoeaaiye. are 
specifioaUy said to be acta done in the 
prinoipal’a naxoe. the oianee oanaot 
be oonstrned to change the whole 
nature of the power by making the 
attorney the nnlTersal agent of hia 
prtiKdpal.— B ank op Tobonto v. 
Mathesox, (19271 3 W. W. K. 10.— 
CAN. 

247 i. General potoers — LimUed by 
recital .] — A power of attorney enabling 


an agent to grant a leaao la not revoked 
by tlie return of the landlord to the 
united Kingdom, even though the 
document containing the power of 
attorney atatea that it la granted 
owing to the grantor belw about to 
depart from the Unite<l Khigdom. — 
Graham v. Manokrs (1918), 68 

I. L. T, 5.— IR. 

268 ill. There ia no 

power In an agent, acting under general 
power of attorney, to present an 
maolyenoy petition on behalf of hia 
principal, imlega the power expresaly 
anthorisea each act. — Re Osman (1919), 
40 N. L. R. 17.— 8. AF. 

43 


t. (p. 301) For “ (1886) ” lead 
’* (1873).” 


277 iv. Power to 

borrow money Sc aeouro Its repayment 
by mtge. is not to be Inferred merely 
from general powerN added to an 
enumeration of Hjuoltlc powers in a 
power of attorney, unless the exercise 
of such a power la strictly necessary 
to carry out the expreaa purpose of 
the inatrument or the acta MpecLBealb 
authorised thereby. — Amdrbwb e. Hin- 
onanv (1023) 8 D. L. II. 903. J 
W. W K. 166.— CAN. 


277 V. .)-A 

power of attorney to make Sc 
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288. Add. Annotation .* — Retd. Beckitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

204. Add. Annotation : — Refd. Beckitt v. Barnett, 
Pembroke di Slater. [1928] 2 K. B. 244. 

296a. Property held on trust for sale.] — 

The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), B. 36, became vested in them on 
the statutory trusts for sale, agreed to sell 
it to deft.., k the conveyance was executed 
by one pltf. in person & by an attorney on 
behalf of the other pltf. The power of 
attorney was expressed to give “ the sole & 
absolute control of all my property real & 
personal of every dencription situate & being 
at Bury & elsewhere in the Coimty of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.” 
Deft, declined to accept the conveyance on 
the ground that a 1ru.doe for sale could not 
delegate the execution of the trust to his 
attorney. In an action for specific per- 


formance : — Held : the words used In the 
ower of attorney applied only to property 
eld in benedcial ownership & not to property 
held on a trust for sale, & the action failed. — 
Gbeen V. Whitehead, [1930] 1 Ch. 38 ; 99 
L. J. Ch. 163; 142 L. T. 1; 46 T. L. B. 
n, O. A. 

297. Add. Annotation : — Oeneraily, Mentd. North 

V. Loomes, [1919] 1 Ch. 378. 

307. Add. Annotation : — ^Mentd. London Joint 
Stock Bank v. Macmillan & Arthur, [1918] 
A. C. 777. 

808a. Salesman — Authority to cancel sale.] — A 

salesman employed at a salary of £3 a week 
& It per cent, on sales effected by him is not 
authorised to cancel sales made on behalf of 
his principal. — Leceenby v. Wolman, [1921 J 

W. N. 100. 

313. Add. Annotation : — Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


notes, cheques, etc., does not authorise 
the attorney to raise loans on bis 
principal's credit for tho principal 
himself or for tho attorney's own 
accommodation or for a third party : 
nor 1 h such authority conferred l>y a 
;;:onoral power sivon the attorney to do 
all “ other acta & thluas for the pur- 
pose of oarrylufr on nuy buslneaa in 
luy name.*’ Tho power to borrow 
money must be conferred In express 
terms, & when this power is allowed to 
he based on a power of attorney, the 
dooumout must be read strlotly. — 
Bank of Toronto v. Matfucron 
(Saak.), (19271 4 D. L. U. 328 ; (1927] 
3 W. W. 11. 10.— CAN, 

283 ii. .1 — Appit. CO. 

(rave to H.. customs broker, a power 
of attorney to transact all buHiness 
which ** appit. 00 . “ uisy have with 
tho Colleotur of tho Port of Montreal 
or rolailngr to tho Depart inout of tho 
Customs of the said I'ort . . . rutl- 
fyins & oontirinlnir all tliat . . . said 
nttornoy & asent shall do. . .” 

OhoquoR to the order of the ooUoctor 
of Cu“tomH w’ere (fiv«m to H. on his 
requisition for the T>aynieut of duties 
on goods imported by appit. eo., 
tho«o oheqiios being made by the latter 
for fixed ainoiinls corresponding to 
the involcAiH. Aftonvards, through 
fraudulent devieet*, 1]., tiaving suo- 
coedod in pasNiug eutries for much 
stunllor sums than the quantity of 
goods required. Induced the Customs 
House cashier to take the cheques thus 
issued by appit. eo. for a higher 
amount than the ono apparently due, 
&; either U> apply tlie surplus In pay- 
ment of duties owing by tidi'd parties 
or to reimburse him In cash ; — Held • 
(1 ) it was within tho scope of the power 
of attorney given to II. by apult <o. 
that ho should reoolve, in cash from 
tho custom offlolals, balauc4*s of 
ohoquos (lellvored by him to them, after 
deducting the duties payable in 
rospeot of eutries made by H. on behalf 
of appit. CO. ; (2) it was not within the 
soope of the power of attorney tliat he 
should direct tlie applluatlun of 
balances of appit. co.'s cheques lu 
payment of duties owing by H. s other 
oustomers. — Canadian Pacikio Ry. 
Co. V. K n917). 65 S. C. U. 374 ; 37 
D. L. R. 719.— CAN. 

283 ill. Power to withdraw 

from banir.] — A Joint savings account 
with a bank was opened In the names of 

S ltf. & her husband. After the death of 
le husband pltf. gave her solr. a power 
of attorney, by which he was authorised 
to withdraw money from banks or 
individuals Sc to deposit same in any 
other bank or other place. In pur- 
suance of the oral inslmotions of the 


solr., & on production of the power of 
attorney Sc a oertiflod copy of lottors 
probate of tlio husband's will, the bank 

E aid over the bolanco of the account 
> the husband's exors. ; — Ifrld : the 
iiank had acted rightly. — Ross v. 
Canadian Bank of Commerok (Alta.). 
(19271 3 D. L. R. 1056 ; [1927] 3 
W. W. R. 182.— CAN. 

287 1. See, also. No. 287 vl.. post. 

287 Iv. Power to discharoe ] 

— V power of attorney appointed tlio 
gi ntor’s wifo.iiis agent for tho purpose 
of all doalings with his property, real 
or T^orsoiiai, in Canada. In tho 
spoolflo elauHU granting tho power to 
excoute lustruinonts in oounectlou 
witii ills real property, a discharge of 
luigo. was not named as one of the 
iastrumont« : — Held : tho very general 
words used In the power of attorney 
covered tho right of tho agent to 
execute a discharge of mtge. — Re 
Land Titles Acrr, Re Rkoirtration 
OF A Power of Attorney, 11918) 
3 W. W. R. 947.— CAN. 

287 V. .]— Tho dls- 

ehargo of a mtge. was exouuted under 
a power which, after authorising tho 
attomoy to soil tho principal’s lauds & 
give rooolpts for the consideration 
money, gave power, upon payrnout of 
all or any debts, to give proper 6c 
sufflclont aoquittaneos Sc disohargos for 
same ; — Held : sufficient authority to 
sign tho statutory oortlDoato. — Lee 
t’. Moiutow (1860), 25 U. C. R. 004.— 
GAN. 

287 vl. Power to give — To 

scewre unpaid narchase-money,] — A 
transaction whoroby an agent pur- 
ohasod land for coHn on behalf of his 
priuoipal Sc subsoquontlv iravo a mtge. 
on tho laud ^ a eonvevanco of other 
lands in salDfa^tiou of tho amount 
romalulng unpaid : — Held : autho- 
rised by Ibe agent’s power of aDorney. 
— DtvsMORK V. Philip, 11918J 3 

W. W. R. 457.— CAN. 

287 vii, Power to invest 

on second morigatjeA — A power of 
attorney authorised the attorney ** to 
lend on mtge., charge or lien of real 
estate any money belonging to '* the 
prlnulpal : — Held : the attorney was 
authorised by the power to lend money 
on tho soourity of a sooond mtge. — 
MoCirrrUKO.Y V. ltE01RTK.VR OF Titucr, 
L. R. 93 ; 48 A. L. T. 137.— 

■d. Propertv — Power to transfer to 

himseJf.] — A husband had (Retain 
property put in his wife’s name. Ho 
held a general power of attorney from 
her. Rubsequently the husband, as 
his wife’s attorney, had the prop^y 
transferred into his own name : — 
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Held : the wlfo was entitled to have 
tho transfer to hor husband set aside. — 
Elford e. Blfoud (1922), 69 D. L. R. 
284 : 64 R. C. R. 126 ; [1922] 3 

W. W. R. 339 ; affg. 61 D. L. R. 40 ; 
14 Sask. L. R. 363.— CAN. 

266 vii. Power to sign 

contract.) — Rosp. co. having sold land 
to appit. gave to its agent in the 
Transvaal a general power of attorney 
conferring upon him “ full power to 
act on our behalf in all matters 6c 
things tliat do or may affect or concern 
us In 8. Africa.” The power then 

f >rocoedod In the following words ” & 
n particular but without prcjudico to 
tho foregoing generality ” to give 
particular instances of uots that tho 
agent was empowered to perform : — 
Held : under tho power tho agent was 
authorised to sign tho wit ten contract 
of sale. — Mbarrock v. New Scotland 
Land I'd., Ltd., Liquidator, (1922] 
App. D. 237.— S. AF. 

se. Trading licence — Power to ap- 

ply for.) — A., a storekeeper, by general 
power of attorney appointed H. to 
mauago Sc transact ids business in 
Natal. At tlio date of appointment 
A. was trading under a Ifoence ex facte 
good, but which later was declared 
void. H. applied for a new licence, 
hut it was objected that l>o bad no 
authority to make the application : — 
Held : tho power of attorney was 
Hutfioient authority to H. for the 
purpose. — Haffize v J acobsox (1919), 
40 N. L. R. 322. AF. 

si. Potver granted by cftrporalion to 
oSb'iala for titne being — Registrar en- 
titled to require proof that persons exe- 
cuting power hold office.) — Re Land 
Titles Act, Royal Trust Co.’s Case, 
(19211 3 W. W. K. 246.— CAN. 

PART V. SECT. 3, SUB-SECT. 1. 
sg. Agent oldaining transfer of property 
to principal — Authority to transfer pro- 
perty to third party )— Appit. sold to 
I), land, a portion of which he had not 
obtained transfer. Appit. instructed 
I'esp., an attorney, to put tho matter 
through ; resp. thereupon obtained 
transfer of the piece of land in question 
Into appit. ’s name. Sc then gave trans- 
fer of the whole to D. : — Held : resp.’s 
authority was wide enough to cover 
the costs incurred by him in obtaining 
transfer of the piece of land into 
appit. '8 name. — Stanton r. Allpobt, 
(19231 B. D. L. 156.— S. AF. 

PART V. SECT. 3, SUB-SECT. 2. 
si. Orain market usage— Right of 
i broker to dose out customer.) — Russell 
j V. Canada West Qrain Co.. (1926) 3 
‘ W. W. R. 508.— CAN. 



VoL L— Agency. Cases 815—888. 


815. Add* Anrudaiion : — ^Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

324. Add, AnnoicUions : — ^Mentd. Weigall v. Kimci- 
man (1916), 85 L. J. K. B. 1187 ; Manbre 
Saccharine Co. v. Corn Products Co., [19191 

1 K. B. 198 ; Gould v. S. E. & C. Ry., [1920J 

2 K. B. 186 ; Johnson v. Taylor, [1920] 
A. C. 144 ; Wilson, Holgate v, Belgian Grain 
& Produce Co., [1920] 2 K. B. 1 ; Diamond 
Alkali Export Corpn. v. Bourgeois, [1921] 3 
K. B. 443 ; Weiss, Bihellor & Brooks v. 
Farmer, [1923] 1 K. B. 226 ; Finnv. Shelton 
Iron, Steel & Coal Co. (1924), 131 I.. T. 213; 
Westminster Bank v. Hilton (1020), 130 T. 
316 ; Sassoon v. International Banking Corpn., 
[1027J A. C.711. 


afiTairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
pltf . drew a cheque on pltf.’s account, in favour 
of defts. in part-payment for a mott>r-car 
which T. had obtained from tliem for his own 
purposes on the hire-purchase system. Defts. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by pltf. to recover from 
defts. the proceeds of the cheque : — Held : as 
defts. knew that T. was paymg his own debt 
to them with pltf.’s money, «fc as T. had no 
autliority to pay his own debts therewith, 
pltf. was entitled to recover. — liECKrrr v, 
Barnett, Pembroke & Suateii, Ltd., [1929] 
A. <\ 176 ; 98 L. J. K. B. 136 ; 140 I4. T. 
208 ; in T. L. R. 36 ; 34 Com. Cas. 120, 1 
H. L. I 

Annotaiion: — ^Betd. Lloyds Bank v. Oharterod Bank of Xndlu, 
Australia & China, [1029] 1 K. B. 4U. 

332b. .] — Pltf. gave to one T., who was 

a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, bcliiilf. T. was 
also acting as solr, for deft. &> obtained 
from lier a cheque for nearly £5,000 for the 
discharge of certain liabilities of which T. 
had iniormcd her. At that time deft.’s 
banking account was, though deft, wits not 
aware of it, about £1 ,500 short of the amount 
of tlie cheque T. drew a bearer cheque for 
£1,.500 on pltf.’s account &> paid it into deft.’.s 
account, the cheque showing on its face that 
it was drawn by T. as attr)rney for jiltf. T. 
was thus enabled to cash deft.’s cheque. 
Pltf., on ascei’taining the facts, brought this 
action against deft, for a dfK:laration that ho 
was entitled to recover from her th(‘ pro- 
ceeds of the £1,500 cheque ; — Held : as 
dcft.’s bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging u> pltf., «fc as they hod receivc*d it 
as agents for deft. & had credited it to her 
account, pltf. was entitled to succeed. — 
Reckitt V . Nunburnholme (1929), 45 

T. L. R. 629. 


388. Add. Annotation : — Rsfd. Reckitt v, Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 

S38a. Authority to sign lor business pur- 

poses.] — Reaps, had two accounts with applt. 
bank at Sydney in connection with a business 
which they thero carried on. They informed 
the bank in writing that the two managers 
of their business had authority together to 
sign & indorse cheques, to draw Ad indorse 
promissory notes bills of exchange, St to 
transact on their behalf all business connected 
with the account's. B.anks in Australia 
frequently issue to a customer, in exchange 
for a cheque m favour of tlie bank, a cheque, 
described as a “ bank cheque,” drawn by the 
bank on itself in favour of a i>oi*son designated 
by him, or to beai*er. In exchange for 

the managers, the bank issued* to one of the 
managers bank cheques payable to a name 
designated by him ; these cheques lie 
fraudulently appropriated -Held : applt. 
bank was not entitled to debit the bank 
cheques against rt^sps. The manager had 
not implied authority to receive bunk cheque's, 
St the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, mode 
the evidence fall far short of the strong ca.so 
needed to show an ostensible authority pre- 
vailing over written instructions. — Austra- 
lian Bank op Commerce v. Perel, [1026] 
A. C. 737 ; 05 L. J. P. 0. 185 ; 135 L. T. 
686. P. 0. 

841. Add. Annolalion : — Mentd. Bradford v. Price 
(1923), 02 L. .1. K. B. 871. 

369. Add. Annotation : — Mentd. Jjoudon .Toint 
Stock Bank v Macmillan St Arthur, [1918] 
A. C. 777. 

870. Add. Annotations: — As to (1) Consd. Jones 
V. Waring St Gillow, [1926] A. C. 670. Refd. 
lx)ndon .foint Htock Bank v. Macmillan St 
Arthur, [19J8] A. C. 777. 

371. Add. Annotations : — As to (1) Refd. London 
.leant Stock Bank v. Macmillan St Arthur, 
[1918] A. C. 777; Guildford Trost v. Goss 
(1927), 136 L. T. 726. 

373. Add. Annotation : —As to (1) Consd. London 
Joint Stock Bank v. Mac'millan St Arthur, 
[1018] A. C. 777. 

379. Add. Annotaiion : —Consd, l^ondon Joint 
Stock Bank v. Macmillun St Arthur, [lOlSJ 
A. C. 777. 

382. Add. Afmotaiion : —Reifl, Underwood v. 
Livcriiool Bank, Same v. Barclays Bank, 

[1921] 1 K. B. nn. 

386. Add. Annolalions : — As to (2) Distd. Lloyd.s 
Bunk V. (/liurlerod Bunk of indie, Australiu 
St China, [1929J I K. B. 40. Refd. Mercom’s 


340 ill. AtUborUv io draw 

chegues in principal's name— Agent 
drawing cheques to repay personal 
losses. I — if a 00 . *8 branch manasror. 
whose powers include recoivinp monep. 
depodtiug it in a bank In the co.*8 
name. Si drawing cheques against such 
fluids in the co.*s name for the pur- 
poses of Its business but not for his 
own personal business, misappropriates 
its funds by drawing cheques in the 
CO.’S name to repay nis own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 


were paid, although the latter roceivod 
thorn honestly & bolieving, os told them 
by the person paying them, tlmt he 
had money coming to him fi'oiu the 
CO. for commission & that ho was 
authorised to draw eheques for those 
commi<*-'ioD8 . — London Guarantke, 
KTf., Oo. tt. ABRAMS & KoVHKY, [1923] 
2 W. W. It. 1000.— CAN. 

PART V. SECT. 8. SUB-SECT. 5. 

879 9. .1— Where a 

principal entrusts an agent witii indicia 
of title Sc a signed transfer, the trans- 
feree’s name being left blank, for the 
purpose of raising a certain sum on 
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I sucli HocuritJoH, Sc the ugnnt borrows 
' a larger sum be fraudulently unpro- 
prinU^H the differi'iioe. the l(}ruii'r being 
... ignorance of the amount Hperifled 
by ttm principal, the principal cannot 
redeoni the securities without paying 
the lender the anioiint lent. The tact 
that the transh'r Ntutes a certain sum 
as conslderat Ion does not necessarily 
impose upon the tender the duty of 
I nq Hiring as to the limitations of the 
agent’s authority. — M auan v. Man- 
Ni£8S, [1918] 2 W. W. R. 191 : 

Man. L. R. 47C ; 40 D. L. U 
CAN. 
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Wireless Telegraph Oo. v. Xewman, fl930J 
2 K. B. 292. Aa to (3) Refd. Liggett (Liver- 
pool) V. Barclays BaoJc* [1928] 1 K. B. 48. 
Generally t Mentd. Underwood v. Bank of 
Liverpool, Same v. Bai clays Bank, (1924] 1 
K. B. 7TG. 

887. Add. Annoiaimm : — ^Dist4. Lloyds Bank v. 
Ohartorod Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. Bank 
of Liverpool, Same v. Barclay’s Bank, [1024] 

1 K. B. 775; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 K. B. 48. 

888. Add. Annotationa : — ^Dlstd. Lloyds Bank v. I 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Liggolt (liverpool) 
V. Barclays Bank, [1028] 1 K. B. 48. 

390. Add. Annotationa : — Consd. Prager v. Blatspiel , 
Stamp & Beacock, [1924] 1 K. B. 566, 
Refd. Jebarav. Ottoman Bank, [1027] 2KB 
254. 

899. For “ bought note ” in catchwords read 
“ sold note.” 

406. Add. Annotation : — Aa to (1) Apprvd. News- 
holme V. ftoad Transport & General Insce., 
[1029] 2 K. B. 350. 

407. Add. Annotation : — Generally ^ Mentd. Isaacs 
V. Cook (1926), 134 L. T. 286. 


426. Add, Annotationa : — Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. l^wcoek v« Bromley 
(1920), 127 L. T. 116. 

427. Add, Annotation : — Refd. Thirkell v, Cambi, 
[1919] 2 K. B. 590. 

1 432. Add. Annotation : — Mentd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262 ; Commercial & 
Estates Oo. of Egypt v. Board of Trade, 
[1926] 1 K. B. 271. 

438. Add. Annotation : — Consd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1^1] 1 
Ch. 559. 

434. Add, Annotation: — ^Refd. Be Bebington’s 
Tenancy, Bebington v, Wildman, [1921] 1 Ch. 
659. 

436. Add. Annotation : — ^Refd. Re Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Oh. 559. 

442. Add. Annotation : — Refd. Be Knight & 
Hubbard’s Underlease, Hubbard v. Highton, 
[1923] 1 Cli. 130. 

464. Add. Annotatiotxa : — Aa io (1) Refd. Poland 
V. Parr, [1927] I K B 236 Generally, Mentd. 
Pratt V. British Medical Assocn., [1910] 1 
K. B. 244 ; Prager r. Blatspiel, Stamp & 
Heacock, [1924] 1 K. B. 666. 


PART V. SECT. 3. SUB-SECT. 6.~A. 

897 ti. AuUiorUy cm such — 6’on- 

irad not otrmpletcdA — KKBSUiiW v. 
XJNmBn AnmiH (Mau.), fl0261 I 

U L. H. 788 —CAN. 

398 ii. AuthorUy io sign con- 

tract — Vordract promdino for paynwnt 
of price by imttUnu lUsA -I)oOh hianed 
& save to au utfuiit a doottiiieni In the 
lolTowlta; tcrum ; — “ Wo hereby agroo 
to f^oll the propel ty for £({,700 nett, 

{ irovidod a sole takoa place within 
ourtueu days from date hereof The 
abuvo price to ho clear of all coni- 
miHolon charffes.*’ The osent, within 
the foui'toeu days, aiRiicd a eontroct ol 
salo hy wldeli the property waa sold to 
pltf. for £0,700, payable £1,000 dopuHlt 
(£.50 preliniinaiv deposit, to bo in- 
creased to £1,000 within one month), 
£2,250 within tliree uiouths, £3.45(1 
within al\ months, posaesHlon to ho 
Riven after the soaond payment 
£2,250 at the end of the tluoe mouths. 
There was no prevision for intemst on 
the balance : — Jit Id: the document 
slRiiod bv deftb. was not an authority 
to the aRCnl to sIrii a eontiact con- 
talnliiR the above terms as te pa> inent. 
— IJOYI) V. O’CoNNiui. (10231 V. L. U, 
603.— AUS. 

898 ill. Coniract tontaUuna 

penalty clause.] — Held: the existence 
of the iicnalty claubc, wldch was not 
oo\erod by the ORont'a instructions, & 
wuR not Hcparablo from the remainder 
of the contract, Jubtlhod the principal 
in repudltiptliiR the oRont's action, 6c 
the contract must be set aalde. -Du 
PRbKK c. Laird, 11927J App. U, 21. — 

s. ap. 

Qi. Gtnrtal authonty.] — Pltf. 

contracted with dofla to purohoao 6c 
deliver jpotatoea at an ORrecd price 
per bushel. The fanners from whom 
the potatoes were to be purchased 
roQUired cash paymeutb, 6c defto 
oRreed to make advances to put pltf. 
in funds for this purpose. Defta. were 
not prompt in providiHR funds, 6; pltf. 
complained of the delay which ham- 
itcred him in buyinR, ft, In order to 
induce him to carry out the contract, 
dofts.* agent offered an advance of 
25 oentb per bushel on the oontraot 
price for four cart loads of potatoes ; — 
Held : the agent on the spot, looking 
after defts * Intereste, had a goneim 
authority Hulholently broad to cover 


the making of the contract for the 
advaiu'ed prl<*e. — L koacv r Davibov 
(1019), 52 N. 8. U. 543.— CAN. 

r. This COSO was loveised (1916), 
22 C. L il 307. Delete the words 
* I actual or apparent” In the 
soiiXnoc, ** Held • O. had no actual 
or apparent authority to varv the 
writ tell contract bv bubstitutiug a 
later date for delivery ** 

sk. AgerU agrenng to paymeiU of com- 
pemainm to purchaser tf iron sad um not 
(umpltJed — Auiliortty to sell.] — A claim 
by a pinposed purchobor for damuRus 
on the ground of an agn'cmcut by the 
vendor's agent for compensation to 
the purchaser should the contract 
not bo made by the vendor, disallowed 
111 the ubsenoo of any authoiitv from 
the vendor to make such an aRrocnicnt 
— THtIMPHON V. Lynnk, (19211 1 

W W. U. 238 ; 50 D. L. lU 729.— 
CAN. 

■1. Salesman making reduction in 
pncc.] —Held : principal not bound — 
Mabun 6c Dean, Ltd. v. Vdoms, 
[1925] ID L. R. 353, 57 N. S. R. 
445.— CAN. 

sm. Solicitor’s clerk giving under- 
taking aa to wUhdrauxd of Hegtatrar- 
(JeneraVs carealr—AuihetrUv as such ,] — 
Held * the solr. was personally bound 
by* the undertaking. — H awkins v. 
lUDRN (1925). 37 C L R. 183. 26 
8. H. N, 8. W. 382 ; 11926] Argus L. R. 
109.— AUS. 

PART V. SECT. 8, SUB-SECT. 8.— A. 

423 Iv. El press authority to let 

OH u'eekly tenancy — Lease granted for 
long fcrju.l— Pit! was the owner of 
premises let to a weekly tenant. When 
the tenant left she recommended deft 
to pltf. as a tenant. Pltf. ne\or saw 
deft., but pit f.*s husband arrauged some 
form of lease with him, & thereafter 
collected the rent, wliich was paid 
monthly, on behalf of pltf. & with her 
authority In an action of ejectment 
deft alleged that pltt.'s husband had 

g ven him a lease for four years from 
ec. 1913. & that he was a tenant from 
year to year. Pltf. denied any know - 
lodge of a lease for a term, or that she 
had given authority to hoi husband 
te make such a lease : — Utld : the 
fact that pltf.’s husband had collected 
her rent was no evidence that he had 
authority te make a lease for four 
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years on her behalf. — VooB t Knuc 
(1919). 19 N. S. W. L. R. 34 , 36 
N. H W. W. N. 19.— AUS. 

427 II. Authority to find jmr- 

chastf or fraanf.]— Deft, wioto to a 
land agent as follows • — ” Re sale of 
hotel. I will take £2,500 for the fie© 
hold, 6c stock 6c furniture at valuation, 
or will lease toi a term of five years, 
rent £5 per week. £1,000 walk in, 
walk out ” The agent bubmitted the 
property to pltf., who elected to take 
a lease. The agent drew up au agrto- 
ment to l©a«o the property upon the 
torme montiuned by doft.. & bteued 
It on dcft.’s betmll ’ — Held' deft's 
letter did not authorise the ageut to 
hind him hv a concluded con ti act, 
but merely amounted to an sothoritv 
tefind a purchaser — Quick t*. WiNTnii, 
(1‘>20J N. Z. L R. 98 — N.Z. 

■n. Late agent — AuihoiUg to collnt 
resits <L manage property] —A law agent, 
oven though ho inav be ©inplo>td to 
collect the rents ft attend to the 
lopaiis of a property has no general 
authoiiti to grant leases on behalf of 
his employer The cxisUnco of buch 
an authority must be pioved by the 
porbou w'ho requires to found upon it 
— DaMSH DvIKV io V (1ll.LfSlMl. 
[192218. U 656.— SCOT. 


PART V. SECT 3, SUB-SECT. 8 B. 

433 i. Agent I P ithout a athen < i y~ 

iVohee ratified.] A nutun t-o quit must 
be such that the tenant may bafely act 
on it at the time of receiving it 5 
notioe hy an nnuuthonsod ageut. 
therefore, cannot be made good b> an 
adoption of It bj the puiu'ipal after 
the proper tune for giving it . — ^ijajk 
ABDOOL V. JVMA MLbJIl* Tm ^1 (1929), 
50 N. L. R. 75.— S. AF. 


PART V. SECT. 3, SUB-SECT. 9. 
•o. Bank manager oonsentino to addi- 
tion of bank asplatnliff — General onUho- 
rUyiU8uch.]—A. local managerof a bank 
haa authority te give consent in writing 
for the adding of pltf. If there be 
any reasonable doubt whether the 
slguature to the consent is in reality 
bis signature, the order should be that 
the bank bo added as a party pltf. on 
filing the neooesary consent. — Kuscb 
V . Prat (1922), 63 D. L. R. 408 : 15 Sask. 
L, R. at p. 326 ; (19221 2 W. W. R. 

lask. L. iL 824.— CAN. 


1T4 ; revsg. 15 Sask. 



VoL 1. — AgWkey. Cma 465-*496b. 


465. Add, AnnoiaUon: — As io (1) Raid. Savill v. 
Harben (1919), 89 L. J. K. B. 47. 

467. Add. Afmotatian : — ^Mentd. Lowther v. Harris, 
[1927] 1 K. B. 893. 

468. Add. AnvuAaJtion : — ^Reld. Lowther v. Harris 
(1926), 48 T. L. B. 24. 

469. Add. AnnoicOiona : — Aa Io (1) Gonsd. Folkes I 
V. King, [19231 1 K. B. 282. Raid, lowther 
V. Harris (1926), 43 T. L. R. 24. 

472. Add. Annotation : — Aa Io (1 ) Raid. Lowther 
V. Harris, [1927] 1 K. B. 393. 

474. Add. Annotation : — ^Mantd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

476. Add. AnTWiation : — Mentd. The Parchim, 
[1918] A. C. 157. 

477. Add. Annoiaiiona : — Gonsd. Folkes v. King, 
[1923] 1 K. B.282; Lowther v. Harris (1026), 
43 T. L. B. 24. 

478. Add. Annotation : — ^Mentd. Lowther v. Harris, 
[1927] I K. B. 393. 

480. Add. Annotation .—Mentd. He Wait, [1027] 1 
Ch. 606. 

481a. Person living In house of hirer of goods.] 

— STROHMENGER V. A'rrENBC)HOUGH (1894), 

1 1 T. L. 11. 7, 1). C. 

482. Add. Annotation : — Generally. Mentd. Lake 
V. Simmons (1026), 95 L. J. K. B. 686. 

483a. Agent Intrusted with motor car— To 

sell to specified person.] — H eap r. Morofusis’ 
Advisory Agency, Ltd., No. 4956, pof>t. 

484. Add. Annotation: — Aa to (1) Refd. Lowther 
V. Harris (1926), 43 T. L. 11. 24. 

486. Add. Annotation : — Aa to (2) Gonsd. Lowther 
V. Harris (1926), 43 T. L. It. 21. 

485a. Improper sale.] — Pltf. was 

the owner of the A. tapestry & (lie L. 
tapestry, & ho gavo to P., a dealer in antiques, 
a uiuitod authority (o obtain & submit offers 
from possible pui’chasors. P. falsely repre*- 
aented to pltf. that he could obtain £525 for 
the A. tapestry, & pltf, allowed liirn to take 
it away for delivery to a jiurchaser, who m 
fact did not exist. P. then sold the A. 
tapestry to deft, for £250. Subsoqueotly I*,, 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft, contended I 
that P. had been in possession of the tapestri^f < 
as a mercantile agent within the Act of 1889, | 
& that as he had bought them from P. in good 
faith he had acquired the property m them. He 
also contended that pltf. had held out P. as 
a person with authority to sell & was estopped 
^m saying that P. had no such authority 
in fact: — Held: (1) although P.’s authority 
was limited, & although he was not acting for 
any principal other them pltf., yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstances he was a mer* 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1889 was established ; (2) as to the L. 

tapestrv, as P, was never in possession of it 
with pltf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft, that P. h^ authority to sell it, there 
was no estoppel, St pltf. was entitled to 
recover the value of the L. tapest^ alone. — 
Lowthbb V. Harris, [1927] 1 K. B. 393; 
96 L. J. K. B. 170; 136 L. T 377; 43 T'.L. R. 
24. 


487. Add. Annotatuma : — Aa to (1) Dlstd. Kempler 
V. Bravingtons (1926), 133 L. T. 680. Reid. 
Lowther v. Harris (1926), 43 T. L. 11. 24. 
Aa io [2) Dlstd. Kempler v. Bravingtons 
(1926), 133 L. T. 080. 

488. Add, Annotation : — ^Refd. Lowther v. Harris 
(1926), 43 T. L. B. 24. 

482. Add. Annotation : — Aa to (1) Dlstd. Lauriu & 
Morewood v. Dudin, [1926] 2 K. B. 383. 

495. Add. Annoiaiiona : — Aa io (1 ) Coosd. Folkes 
V. King, [1923] I K. B. 282 ; Lake r. Simmons, 
[1926] 2 K. B. 61. Refd. Heap v. Motorists* 
Advisory Agency, [1923] I K. B. 677 ; 
Ijowther v. Harris (1926), 13 T. L. B. 24. 
iteneriiHUy Gonsd. Buller A (!o. r. lirooks 
(T. .1.). Ltd. (1930), 142 li. T. .576. 

496a. Agent obtaining possession by trick— 

Authority to sell — At specified price.]— L'he 
owner of a motor car delivered it to a mer- 
cantile agent for sale. The owner stipulated 
St the agent agreed that tho edr should not be 
sold at less than a specified price without 
the owner’s permission. Tho agent intended 
from tho beginning to sell the car immediately 
for the best price lie could get St to use the 
proceeds for his own purposes. On the day 
on which he ^ot tho car he sold it for loss 
than the specified price to a pmehaser who 
bought it in good faith St without notice of 
the agent’s fraud. Tho agent misappro- 
priated tho proceeds. The car was subso- 
vjuently purchased by deft. In an action of 
detinue by the owner of tho car against 
deft.: — Held: (1) deft, acquired a good 
title by virtue of 18S9 Act, s. 2 ; (2) tho 
mercantile agent luid not rendered himseU 
liable to bo convicU*d of lareimv by a trick, 
miismuch as iio was authorlHoci by pltf. to 
pass the properly in the car (o a purchasrT ; 
(3) as pltf. in fact consented to the mor- 
eantilo agent having possession of the ear, it 
was immaterial whether tho latter coinmittorl 
larceny by a trick. — Folkes o. King, [1923] 
J K. B. 282 ; 92 L. J. K. B. 125 ; J28 L. T. 
405 ; 39 T. L. li. 77 ; 67 Sol. Jo. 227 ; 28 
Com. Oas. 110 ; 86 J. P. Jo. 552, O. A. 

Annotaliona : — As to (2) Dlstd. Heap t>. MotorlstH' AdvlHory 
AKuuojr. [1U23J 1 K. 15. 677. Consd. Lake v. Hlmntonti, 
liygfJJ 2 K 6. 61, Lowther V. Harrln, I1927J 1 K H. 

As to (3) Consd. 15 uU(*r ti. ( o o. Ihooks (T. J ), Ltd. (10 KM, 
142 L. r. 670. 

496b. To spbeifled person — Sale to 

third party.] — Pltf., desiring to sell his motor 
car for £210, St being informed by N. Uiat he 
had a friend U., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for tho solo purpose of showing 
it St endeavouring to sell it to H. There was 
no such person as IX., St N. represented that 
there was with tlie intention of obtaining 
the car for his own benefit. N. afterwards 
through an intermediaxy sold tho r‘ar to 
I defts. for £110. Before N got pos«K*HSJori of 

j the car ho had been convicted of (/heft A 

other offences, but tliat was nrib known to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of mo(x)r engineers. 
In an action by pltf. against defts. for the 
return of the car or its value St damages for 
its detention; — Held: (1) N. had obtained 
the car from pltf. by larceny by a in' k, 
, pltf. never having ^ven any tW constml h> 

I his having or passing the property th< -* m, 

I St pltf, should succeed in the action uni* ss 
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defts. liad some valid defence thereto ; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was ae valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a mercantile agent,” 
Sct if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, fiirtlier, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car ; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), pioviso, the 
onus is on the person taking under tlie dis- 
position ot the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, &> is not upon tlie person whoso 
goods have been ilisposcd of by the agent of 
proving the contrary. — Heap v. Motohists* 
Advisohy Agency, Iti’D., [1923] 1 K. B. 
577 j 92 L. J. K. B. 663 ; 129 L. T. 146 ; 89 
T. L. B. ino ; 67 Sol. Jo. 300. 

Annotations: — As to (1) Conid. Lake v. Simmon** (1926). 05 
L. J. K. n. 586. Raid. Buller & Co. v. Brooks (T. .1.), 
Ltd. (1030), 142 L. T. 576. 

498. Add. Annotations: — As to (1) Refd. Lake v. 
Simmons, [1920] 2 K. B. 61. Generally, 
Mentd. Lowther v. Harris, [1927] 1 K. B. 393. 

500. Add. Annotations: — Gonsd. Folkos v. King, 
[1928] 1 K. B. 282. Mentd. Lowther v. 
Harris, [1927] 1 K. B. 803. 

505a. Agent Intrusted with motor car to sell 

to specified person — Sale to third party.] — 
Heap t». Motoiusts’ Advisouy Agency, 
Li'D., No. 490b, ante. 

607a. Onus of proof.] — Heap v. Motorists’ 

Advisory Agency, Ltd., No. 496b, ante. 

510. Add. Annotation : — Generally, Mentd. Low- 
ther V. Harris, 11927] 1 K. B. 393. 

515. Add. Annotation : — Generally, Mentd. Low- 
ther V. Harris, [1927] 1 K. B. 393. 

516. Add. Annotedion : — Generally. Mentd. Low- 
ther V. Hari'is, [1927] 1 K. B. 393. 


517. Add, Annotation: — Generally , Refd. Lake v. 

Simmons, [1926] 2 K. B. 51. 

520. Add. Annotations : — As to (1) Refd. Folkes v. 
King, [1923] 1 K. B. 282. Generally, Mentd. 
Lowther V. Harris. [1927] 1 K. B. 393. 

528. Add. Annotation: — Generally, Mentd. Muller 
(London) v. Lethem, Same v. I. B. Comrs., 
[1927] 1 K. B. 780. 

529. Add, Annotation : — ^Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. 

580. Add. Annotations : — Gonsd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] I K. B. 40. Refd. Beckitb r. Barnett, 
Pembroke & Slater. [1928] 2 K. B. 244. 
Mentd. Lowther v. Harris, [1927] 1 K. B. 393. 
588. Add. Annotation : — Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

582. Add. Annotation : — Refd. Pearl Mill Co. v. 

Ivy Tannery Co., [1919] 1 K. B. 78. 

586. Add. Annotation : — As to (1 ) Refd. Clayton- 
Grecne v. De Courvillo (1920), 36 T. L. R. 790. 
589a. Caretaker.] — F order (.r. C.) & S(3 n, Ltd. 

V. JlARTiNGTON (1929), 73 8ol. Jo. 850. 

590. Add. Annotation : — Refd. Coldingham Parish 
Council V. Smith. [1918] 2 K. B. 90. 

691. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

605. Add. Annotation : — Refd. Miss Gray, Ltd. v. 

Cathcart (1922), 38 T. I.. 11. 662. 

608a. Tenant of public-house — Not being licensee 
— Holding out.] — Deft, was the licensee of a 

J ublic-house at wliich meals were served, 
n 1917, an agi*cement was entered into 
between deft. & the general manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft, was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
wcie not fully met, & pltfs., oa discovering 


PART V. SECT. 3, SUB-SECT. 10.— 
A. (SL) vli. 

tp. Act of 1889 — “ H'hfn arfinp in 
ordinary course of business ’* defined .] — 
The oxproHHion ** when actios in the 
ordinary courao of buniooBH of a 
merchant lie aseut,” moaos when aotlns 
within hUbinoBs hourB, at a proper 
place of hUBluebS, & In otiior rebpocts 
In ibo ordinary way In which a mer- 
cantile ogrent would act, bo that there 
lb nothing to lead the pledsoo to 
BuppOBO that anythlnjT wrons 1 b helns 
done, nr to sivo him notice that the 
disposition 1b one which the mercantile 
agent had no authority to make. — 
Acme Steel Goods Co. of Canada, 
Ltd. V. Walsh Consthuction Co., 
Lid., 11922 j 1 W. W. R. 680 : 63 
D. L. It. 629 ; 30 B. V. R, 539.— 
CAN. 


PART V. SECT. 3. SUB-SECT. 10.— 
A. (a) vUi. 

■t. .4(i oj 1889 — NeeessUu for pr«u}f of 
mala fides of purchaser .] — Where an 
owner of goods, who has placed them 
with a inert'untlle agent. Rues an alleged 
pnrchtibor thereof from the agent for 
wrongful couversion, & deft, relics 
on Itho above Act] the actual payment 
of money by deft, to the agent will not 
destroy the fact of mala fides, but tlie 
fact that the transaction Is found not 


to have been an ordinary sale, t.c. a 
sale to one doHirons of either using 
the goods or disposing of them to 
advantage, can of itBelf ha^o a benr.ng 
only oil the question of good faith. 
Sc proof of tho dishoncKty of tlio agent 
Is not BufUcieut; ItiuuHt bo shown that 
deft, acted In bad faith, & the evi- 
dence .should bo such as to prove to 
tho hilt the mala fides of the alleged 
sale. — Acme Steel Goods Co. , . 
Canada, Ltd. v. Waiaiii Construc- 
tion Co., Ltd., 1 1922 j 1 W. W. R. 689 ; 
63 D. L. II. 629 ; 30 B. C. R. 639.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 11. 
5781. Affent — Authority to buy at 
discretion — Secret hmiia/ions.]—lt a 
person desiring to buy grain arms his 
agent with contract forms for tho 

{ lurpose & sends him out to have these 
onus executed by vendors Sc with 
autJiorlty to sign them on his behalf 
subject to the verbal ooudltiou that 
the agent must stipulate that the 
oontracts arc not to oomo Into effect 
until his principal has approved of the 
samples, this is a holding out that tho 
agent has authority to make the con- 
tracts, Sc the principal is bound 
thereby though no such stipulation is 
made therein Sc no samples approved 
by tlie piinolpal. if tho vendors have 
no nottoe of such limitation of tho 
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agent’s authority. — Reed Sc Keast 

V. McKenzie Co., Ltd., [192XJ 3 

W. W. R. 72.— CAN. 

sa. Manayer of branch office — Autho- 
rity os such .] — When a co. so conducts 
its business that a person who sells & 
delivers goods to a branch office thereof 
on an order r<.‘ceived from such office 
1b reasonably ltd to suppose that tho 
branch has authority to give the order, 
the eo. will not bo permitted to escape 
liability for the purchabe price on the 
ground that such branch office had no 
authonty to buy the goods. — Farm 
rRODun>i, Lti*. e. Maoleod Floltmno 
Mills, Ltd.. (1918) 3 W. W’. R. 1036 ; 
14 Alta. L. R, 128 ; 43 D. L. R. 770.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 12.— A. 

sb. Memberof syndicate acting for syn- 
dicate.] — Pill, sought to recover from 
defts., members of a syndioato formed 
for tho purpose ot exploring Sc testing 
oertain mining properties, the iirice 
of goods supplied upon tho order of 
one of the defts., C., 8: upon his credit. 
At tho time tho goods were supplied, 
pltf. did not know that C. was a 
member of a syndicate or was acting 
for others : — Held : defts. other than 
C. were not liable to pltf. — McLAuaa- 
UN V. Gentles (1930), 46 O. L. R. 
477 ; 61 D. L. R. 383 ; 17 O. W. N. 
345.— CAN. 
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that deft, was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft, by operation of law, or that 
deft, was estopped from denying such agency : 
— Held: where two people agreed that one 
should illegally & improperly occupy a I 
positiop which could only be lawfully | 
occupied by the other, tliat did not noces- i 
sarily make tlje pei'son occupying the position 
the agent for all purposes of the person who 
ought to be occupying it ; the tenant was 
not in fact deft.’s agent ; «& as between him- 
self & pltfs., deft, was not estopped from 
setting up the true state of alTairs, because, 
whatever misrepresentations were made, 
they did not reach jiltfs. nor catise them to 
act to their detriment. — M acFisheihes, Ltd. 

V. IlAimisoN (1924), 93 L. J. K. B. 811 ; 
132 L. T. 22 ; 88 J. P. 151 ; 40 T. L. 11. 709; 
69 Sol. Jo. 89. 

627. AM, Annoiaiion Pennington r. Be- 

liance Motor Works, [1923] 1 K. B. 127. 

645a. .]--Beale v. Mottls (1847), 10 Q. B. 

976 ; 6 Rv. & Can. Cas. 105 ; 16 L. J. Q. B. 
410 ; 1 1 Jur. 845 ; 1 16 B. R. 370. 

Annotatum Reid. Newton v. Oelchor (1818), (» lly. A' Can. 

Cas. 38. 

646. AM. Citation : — sub uo?n. He Wolvekiiamp- 
TON, Chester & Biukenhicad J unction Ry. 
C’o., Ex p. Cottle, 11 Jur. 703. 

AM. Annotation : — Apld. lie Direct Kxeter, 
Plymouth & Devonpoi’t Kv. Co., Ex p. 
Roberts (1850), 2 If. «!t Tw. 392. 

656. After tliis case insert “ See, also, (’ompaniks, 
Vol. IX., p. 53, Nos. 116 ct seq." 

664. After this case insert “ Sec, also, Comi»anies, 
V"ol. IX., pp. 41, 53, Nos. 61-63, 110.” 

665. Add. Annotation : — Mentd. Nirhol v. Pcarby, 
Nichol V. Robinson, [1923] 1 K. B. 480. 

704a. Mess committee —Goods ordered by secre* 
tary.] — PlLf. supplied g<3ods to tiie ofTic’ers’ 
mess of a biigade of which deft, was at the 
time commamling oilicer, the f)rders for 


the goods being given by the secretary of the 
mess committee. Pltf. sued deft. fi)r tlie 
price, alleging tlmt under the King's Regula- 
tions deft, was liable or tliat he was liable 
os principjil for the acts of the mess si'cretary : 
— Held: the Regulations did not create aiiv 
liability between the commanding ollicor \ 
tradesmen, ^ as deft, neitlier gave nor 
authorised the orders, Ac pltf. did not gi^e 
deft, credit, the action failed. — L ascelles r. 
Rathhun (1919), 35 T. L. R. 317 ; 63 Sol. 
Jo. 410, C. A. 

710a. S.P. Bonham v. MAVt ook (192S), 138 L. T. 
736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 254. 

711. Add. Annotation Dbtd. Butwick r. Grant, 
[1924J 2 K. B. 183. 

712. Add. Annotation : -Expld. Butwick v. (irant, 
[19241 2 K. B. 483. 

714, Add. Annotation :~-Consd, Butwick r. Grant, 
[1924] 2 K. B. 483. 

714a. .] — Authority to an agenl to sell 

goods tloes not of necessity imply authority 
to receive y)a>'ment of the pne<*. - Bi'twm k 

V. Grant, [192 ij 2 K. B. 183 ; 93 L. J. K. II. 
972 ; 131 L. T. 476, D. C. 

718. Add. Annotation : Apld. Bonluuu v. May- 
cock (1028), 138 J.. T. 736. 

738. Add. Annotation : Refd. B<»nhani r. May- 
cock (1928), 138 L. T. 736. 

1740. Add. Atniotation : —Retd. IJonhain r. Mav- 
I cock (1928), 138 h. T. 73tl. 

' 741. Add. Annotation : - Refd. Bonham v. May- 
I cock (1928), 138 J.. T. 736. 

744. Add. Annotations : Apld. Bradford r. Pri( e 
' (1923), 92 L. J. K. B. 871. Refd. Australian 

I Jhink of Commerce r. Perel, [lt)261 A. 737. 

1 747. Add. Annotation : (irneratbj, Mentd. Brad* 

I ford V. JTice (n>23), 92 L. J, K. B. 871. 

747a. - — Authority to receive cash for goods -- 
Notice to purchaser to draw cheques to seller’s 
order). -Pltfs., who w'cre coal factuis, engaged 

W. to manage a braueh l)usm<‘ss lor th(>m. 
W. was authorised to reeeivts payment in 
eash for coal supplied by jjltls. to their 


part V. SECT. 3, SUB-SECT. 12.— 
B. (c). 

so. C(nnimUe< of unitimr//<>ratcU • 
aHnoriatum — hinnloipnevt hy.\ Held: i 
tlio committee were under no personal I 
liability to the emiiloyoe for Ills salary. 
— (Jhaham V . Cakpkvixu (lUao), 28 
W. A. L. K. fiC.— AUS. I 

PART V. SECT. 3, SUB-SECT. 13.— A. 

id. Agerd— Holding out A — If a debtor 
ffives money to another to pay to 
the debtor’s, creditor, but the third 
partv fails to pay the same over, the 
debUir is liable for the amount, unless 
the third paity a os the creditor's 
aPTOut. Tlio onus l-i on the debtor to 
prove eltlier that there was an exi>res« | 
afirency, or to sliotv, by the acts of the j 
creditor, that these wore suiflcient i 
to c.stablish affcney by hoidini; out or 
estoppel. — C auu v. Fky & McCu.nk, 
[1U2414 D. L. U. 736.— CAN. 

711 V. Right to receive 

dcpo«ii.\ — Ad aecut for sale has no 
implied authority as such to receive 
a derioslt. — Pearson v. Wilson (1917), 
Q. VV. N. 49 ; 11 0. J. P. 105.— AUS. 

71! vl. .1 — PJtf. made : 

an offer to D., as agent for L., to pur- 
chase land of L. for fd.OOO, St with 
the offer paid 9200 to D. as a dcponlt. 
In an action for return of the 9200, ] 
the offer not having been accepted, i 
the trial Jud^e found tJiat L. when i 
approached by pltf. sent him to D, I 

J.8. 


At U>!d him 1u make an offer throiiKii 
1) ; that D. pioiuted fioiii pltf. a 
will leu offer to piireioise at 9'>,000, ' 
pa>lnK' part only in cahb, & that offei 
wan lefijsed by L. ; thot D. oblulneil ( 
from pltf. a, second offer to pay all 
eaflJi, St this L. also refused : — JJflU : 
1). had authority to roeoivo an offer, i 
A, as the makiiiR of a deposit was u | 
part of that offer, I), was not EoiuK I 
beyond hia authority In receiving it. - ' 
Silverman v. LfcUKiCK (l»l»), 4f) 
i t). L. It. 107 ; 47 D. h. H. 713 ; 15 
O. W. N. 278.— CAN. 

■ 1 . Person obtaining yossesnon of hill 
of ladxiifr—Jntervenlum beitveen shipper 
dL' consignee .] — Mere possesHlon of a 
bill of ladinK in the hands of a person 
wlio has intervened between tiio 
oruriuul stiipper St the consifirnec St is 
in no way identlfled with the trans- 
oction except by possession of tlio 
I document, does not give him any 
I authority to give a valid dlscliurge of 
I the money payable by the consiKiiee. — 
Stewart v. IIicharwbon Sonh & Co., 
Ltd., f 19201 S W. W. It. 134 ; 53 
1 D. L. It. 025 ; 30 Man. L. U. 4H1.— 
CAN. 


PART V. SECT. 3, SUB-SECT. 13. — B. 

746 i. Agent .] — An agent autboHsed i 
to receive money for his principal 
may not receive anything but money ; 
but, if he receives a cheque nu a bank, 

& the amount of the cheque n paid 

49 


to tlio agent, liefoie Ins aiitlioritv is 
rovoku'l, tliat is a good p,i>iii(‘iit to 
ills prineipul lu.ifiiiy a. (Juvi.'iT 
(1!»20), 47 O J It. I.t7 ; 52 1). i.. It. 
.'iOO; 17 0. VV. N.471 CAN. 

746 ii. - - .1-lf one is uuthorihod 
to sell (iiiytliing for .iriother, Uie 
preHuniiitlon is that bo is to sell for 
rush, uulesH there is something to stiow 
to tlio contrary. Wathiin r. (’aiui.i a«’ 
Mimiii Hai.icm Co., Ltd.. (19201 3 
VV. W. It. 107.- CAN. 

■1. - — Authority to colUrt tlfhts — ■ 
Cashing cheques rrieiutd.] — A cirik 
employed in the itiisiiiess of i tie 
Cunudiun Uovl. ei«*vufors, wIiom* 
I express duties were to eollert umountH 
duo from grain draJers for fr« iglif 
I charges, oU:., tc on prcseiitadou t,t 
bills of lading St puyiiicnt of < tiargr^ 
to liund out W'urehoiihr imhoIh, A: 
deposit all money rol!<*<t*(l to tin* 
(•n*dlt of the ileci iv( r ii* m tal in a 
designated batik St at rrilain Intcivnls 
to remit liy draft to tlm load oftlee 
of the business, & w liu ii eliaiges were 
ulmost always iiald to bun by accepted 
rbeque, altiioiigb tlicy might liuve 
been rreelvrd in ranh if so terideiod • — 

I Hild ; to littvr no authority to cash 
any elirques ouid to him or am 
I ostensible aiitliorJty Jiiiitlfylng urn 
blink giving him the cash for iin> nur i> 
cbequo. — K. V. ItOYAL Hank oi 
Ca.nada, 11920] 1 W. W ft. 19^ 

50 I». L. n. 293 ; 30 Man. L it jej 
CAN. 
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customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.' order, & 
not to that of W. Defts. neyertheless paid 
for coal supplied to them by pltfs. by cheques 
made payaole to W. or order. All these 
cheques were duly honoured on ^presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
— Held : as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
Ac defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.’ order. — Bhadpoud & Sons v. Pkioe 
BnoTHBJis (1923), 92 L. J. K. B. 871 ; 129 
L. T. 408 ; 39 T. L. 11. 272. 

760. Add. Annoiaiion : — Consd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

761. Add. Annoiaiion : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

762. Add. Annoiaiions : — As to (3) Refd. Bobinson 
V. Marsh, 11921] 2 K. B. 640 ; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

764. Add. Annoiaiion : — Refd. Allen v. Boyal 
Bank of Canada (1026), 41 T. L. B. 626. 


Digest SttpeleuentI 

768. Add. Annoiaiion: — Refd, Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

769. Add. Annoiaiion : — ^Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

778. Add. Annotation: — Aa to (1) Refd. Bradford 
V. Price (1923), 92 L. J. K. B. 871. 

778. Add. Annoiaiion : — Aa to (2) Refd. Bradford 
V. Price (1923), 92 L. J. K. B. 871. 

781. Add. Annotaiiona : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871 ; Butwickr. Grant, 
[1924] 2 K. B. 483. 

786. Add. Annoiaiiom : — ^Refd. Pettes v. Bobert- 
son (1921 ), 37 T. L. B. 581. Mentd. Spencer 
V. Hemmerde (1922), 128 L. T. 33. 

798. Add. Annotaiiona : — Consd. Cheshire v. 
Vaughan, [1920 ] 3 K. B. 240 ; Maakell v. 
Hill, [1921] 3 K. B. 167. Mentd. Cohen v. 
Hall, [1922] 2 K. B. 37. 

807. Add. Annotation : — ^Mentd. Lowther v. Harris, 
[1027] 1 K. B. 393. 

809. Annotaiiona: For “For full anns., see Land- 
lord & Tenant,” read ” For full anns., aee 
Sale of Land.” 

Add. Annoiaiion : — Aa io (3) Refd. Chilling- 
worth V. Esche (1923), 92 L. J. Ch. 461. 

810. Annotaiiona : — For full anns., aee S. C. No. 
1192, post. 


PART V. SECT. 8. SUB-SECT. 16. 

804 i. Aaont — Imphed authority from 
clreumslanoes — Hushand authorteed to 
purchase slock for — Tho fact that 

a huHhand wom authorinod to act. Sc 
has acted, aa hht wife’H aaout lu tha 
purchase of stock tlirough brokers docs 
not lu itself histlfT tho brokers in 
assuming that ho is hor ogont to direct 
a sale of it ; Sc even aHsuuilug that the 
rulos of tlio stock oxcluiugo subject 
to which tlio order to purchase was 
placed oonfor on Uiu Iiusbaud authority 
to diisrot such sale, tho brokers’ 
reBpoasiblllt y to tho wife for tho pro- 
ooeds of tlio sale Is not disohargeu by 
payment to tlio husband unless they 
show that he had atithurlty, eltiior 
orprcBS or implied, to roooivo 
tho money. — Airman v. Buhdick 
BBO iUKRa. [19231 1 D. L. li. 862 : 3 
W. W. U. 785 ; varying. [19231 1 
D. L, Tl. 1165 ; 31 13 0. U, 478.— CAN. 

808 V. Break tn market.] — 

lustructiuus by an owner of wheat to 
Ids agent to ” sell ” without more 
means sell as soon as possible,” unless 
there is something in the olrcmustancus 
or tlie custom of u particular trade 
known to both parties to give tlio words 
a dlfforout meaning. Whore instruc- 
tions to soli, without stipulating any 
price, wore given after tho close of the 
market on Moy 3 : — ffeld : tho agent 
was Justihed in selling without further 
instructions at the opening of the 
inaiket on May 4, though the market 
had broken by reason of the Grain 
Exchange ha%iug withdrawn option 
trading Sc tho possibility of the Govt, 
fixing the price.- -Gbaruabt v Quakrk 
Oats Oo., [1919] 3 W. W. It. 888.~-CAN. 

809 iJa. .]— Deft, 

wired to S., a land agent . '* Ued-rock, 
£13,250 net, £400 down, sleek Sc 
furniture at valuation ” S. replied, 
” Your wire says £400 down ; suppose 
you mean £4,000, wire us giviug 
authority to sell if we can get your not 
prieo.” Deft, then wlxed, *' Four 
thousand down. Boll if you can got 
my net piles ” S. replied, ” Have sold 
in uceordance with your wire, freehold 
for £13,760, stock Sc furniture at 
valuation, showing £13,250 net, 
£4,000 to bo paid down, balauoo to 
be arranged on uitgo. by you. Pos- 
. — soon as license granted, not 


later thanAug. 20, £500 »leposit paid ” : 
— Held: 8. had no authority to soli 
on tho terms on which ho did sell. — 
pRlNaLK t;. MoKat, [1022] N. Z. L. li. 
81 ' — N.Z. 

816 Ui a. 

Gkabhauto. Quakku Oajv (Jo. (1918), 
42 1). L. K. 791.— CAN. 

816 ill b. J— 

A laud agent, whom pltf. had iufonned 
of his willingness to sell a property 
for £900, obtained an offer of £82.') 
Ac teU'grapliod it to pltf., but tlirough 
a mistake in transinissiun tho message 
as <ioU\eied to pltf. mentioned £925 
as tlio amount of offer. I’ltf. tele- 
graphed his oei’eptttneo without naming 
an amount. Tlie offer having been 
withdrawn, the agent agreed to sell 
tlie property to deft, for £825, & let 
him into possession. On tlie tender 
of the formal contract to pltf. for 
cxooutiou a mouth later ho learned 
about tho mistake in the telegram for 
the first time Sc refused to complete : — 
field : the specific authority originally 

f ivon to the agent did not authorise 
ho sale of pltf. 'll piopertj for less than 
£900, 5c no laud agent as such is hold 
out 08 having a raneral authority on 
behalf of ids client to sell on any U'rms 
or at any price. — B huutal v . 
llt’oBANAN, [10201 N. Z. L. 11. 103.— 
N.Z. 

816 V. .1— Pltfs., an 

incorporated oo., owning lots of laud, 
appointed C. their general manager to 
supervise the sale of the lots. In 
tho agreement between pltfs. & C. it 
uas provided that he had no authority 
to make any representation as to 
pltfs ' properties other than those con- 
tained in their printed matter. Sc that 
ue sliould have authority to accept 
offers for the purohase of lots acoordmg 
to pltfs.* prioe-Ust. Pltfs. employed 
U. to sell their lots. O., in Mar. 1914, 
telephoned to deft, from pltfs.* office 
Sc induced deft, to buy two of the lots, 
upon the express agroeniout that 
pltfs. would resell tho lots not later 
than Aug. 1914, at a profit of $100 on 
each lot; G informed deft, that he 
was authorised by C. to make this 
arrangement. O. was present when 
G. was telephoning, Sc heard what O. 
said : C. told U. tiiat ho should not 
ha^e said that pltfs. would resell 


tlie lots ; but, according to tho testi- 
mony of G., C. lumself was not called 
as a witness, C. ratified tlie ropre* 
seutaiion made in tils name Sc ostensibly 
by his authority : — Held : C., as 

goneial manager, had osteubible autho- 
rity to make or ratify the collateral 
agreement. Sc any secret restriction of 
his autliority would not affect deft., 
wiio relied upon lus being the general 
manager. — C anadian Genfral Bk- 
01UU11B8 Co., Ltd. t>. Gkouuk (1918), 
42 O. L. H. 600 ; 13 O. W. N. Sh5 ; 14 
O. W. N. 71 ; 43 D. L. R. 20.— CAN. 

81711. Implied aiUltorxty .] — 

A broker who had purchased com on 
margin tor a customer : — Held : Justi- 
fied m selling on the customer failing 
to forward margin money wlien a 
slump occurred in the market-price, 
a general condition of the broker 
transacting sucii businoi-s being that he 
reserved tlie right to close transactions 
witlioiit furtJier notice when margins 
were unsatisfactory, which condition 
the et. inferred must have been known 
to the customer who had been for some 
time a ” room trader ” Sc dealer on a 
larger scale in the broker’s office - - 
Maloofv. IliCKiEix, [1920J 1 W W. R. 
407 ; 60 D. L. R. 690 ; 17 O. W. N. 
294 ; 59 S. C. R. 429.— CAN. 

817 lii. AtdhorUy to find pur- 
chaser.}— On Jan. 20, 1920, o^eft. 

banded to Ids brokers a letter lu these 
tenus : “ 1 authorise you to procure 
a buyer of the aboio premises for 
Ra. 45,000 Sc on your sending same, 
1 shall pay you as rumnueratloo at 
I per cent, on the purohase-moncy . 
The same will be paid at the regis- 
tration of the conieyauoe, otherwise 
not.” The offer contained m the 
letter was accepted by pltf. Sc there- 
upon the fact of such acceptance was 
oommixnicated on the same day to 
deft. : — Held : the offer contained In 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brokers 
to sell deft ’s propeiiy or an offer on 
the part of the vendor to sell the 

{ iremises to whoever might be brought 
n touch with the vendor by the 
brokers. — Pcbna (Jhandba Butt v. 
INDRA Chandra Rot (1921), L L. R. 
49 Oalo. 389.— IND. 
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822« Add, Annotation: — Oenerally^ Mentd. Low- 
ther V. Harris, [1927] 1 K. B. 393. 

828. Add. Annoialiom : — Aato (1) Dlstd. Common- 
wealth Trust V. Akotey (1925), 94 L. J. P. C. 
167. Held. Bradford v. Mce (1923), 92 
L. J. K. B. 871. Generally i Held. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

829. Add. Annotation : — Refd. Lowther v. Harris 
(1926), 43 T. L. B. 24. 

833. Add. Annotations : — Consd. Keon u. Moar, 
[1920] 2 Ch. 674. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

834. Add. Annotation : — io (1) Consd. Keen v. 
Mear, [1920] 2 Ch. 674. 

834a. .] — A general authority to an 

agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express aiitiiority 
to sign. — Lewcock v. BUOM 1 .EY (1920), 127 
L. T. 116 ; 37 T. I.. U. 48 ; 66 Sol. .lo. 75. 

8341). .] — Tlie mere employment of on 

estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is ttoflnitely instructed to sell at 
a certain price, those instructions involve* 
autliority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & docs not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal.— Keen 
V. Meau, [1920J 2 (’h. 571 ; 89 L. J. Ch. 513 ; 
121 L. T. 19. 

836. Add. Annotations : — Consd. Keen v, Mear, 
[1920] 2 Ch. 671. Distd. Ijowcock v. Bromley 
(1920), 127 L. T. 110. 

g 33 i(. .] — Keen v. Meau, No. 831b, ante. 

g36b. — Authority alleged to be limited to 

state price.] — Action for specilic performance 
of a contract alleged to have been entered 
into by letters between pltfs. A 11. B., 

estate agents, whom pltfs. alleged wore agents 
for the first deft, for the s.ale to pltfs. of free- 
hold promises. The defence was that the 
agents liad a limited authority to state a 
price only. The promises had been olTered 
for sale by auction by order of tlie mtgeos. 
under particulars & conditions of sale referrecl 
to in the correspondence on Jan. 18. H. & 
B. inclosed plan & auction particulars to 
pltfs. stating in their letter that their client 
would be wdling to sell the freehold at £550. 


On Jan. 27, pltfs. offered £400. On the 
28th H. & B. submitted that olTor to tlu* first 
deft., & asked for her instructions. Ou 
Feb. 8, .the first defi.’s husband communi- 
cated with H. & B. over the telephone, 
on Feb. 10, they wrote to pltfs. stivting tliat 
their client would not accept £400, & that 
“ we are now authorised to close with you if 
you will increase your offer to £460.” Pltfs., 
on Fob. 14, wrote to U. & B. referring to 
the letter of Fob. 10, & stating ” wo are 
prepared to aeceiit your offer of this pro- 
perty agreeing to the priee of £450. Kindly 
forward the contract in ilue course.” On 
Feb. 17, H. & B. wrote informing the first 
deft, that, as instructed by her iiushaml, they 
had offered the property to pltfs. for £150, 
A tliat pltfs. had agreed to buy. The faccond 
deft, was prepared io purchase* the projH*rty 
from the mtgees. at a price more tlian £l.>0 ; — 
Held : tlie agents had authorit y to conclude 
the contract, Sl pltfs. were untitled to judg- 
ment for spocifle p(*rformance of it. — Allen 
& Co., Ltd. v. Whiteman (1920), 89 L. .1 Ch. 
631 ; 123 L. T. 773 ; 64 Sol. Jo. 737. 

837. Add. Annotation Refd. Banquo Beige Pour 
Ji’Etraiigcr v. Hambrouck (1920), 37 T. L. U. 
76. 

838a. - ,j -The mere relation of priiieipal 

A factor confers, ordinal ily, an authori(> to 
sell at such tunes Aw for such priei's as the 
factor may, in the e\<*reiHe of iiis discretion, 
think h(‘Ht for his employer ; but if he receive 
the goods subject to any sp<*cial instructions, 
he is bound to obey ilu*ni,— Smart v. Sandahs 
( 1816), 3 C. B. 380; 16 L. .1. C. P. 30; 7 
L. T. O. S. 339 ; 10 Jur. Mil ; 136 F. \i. 152. 

AnnoUdion<i : Refd. Eainpanarl r. WeotlLuiu (IKflt), ir> 
r. H. 400 ; HJebol v. Spr irsrileld (I8«:j), 3 Now itop. 80, 
Donald v. Sackllni; (18U(i), L. 1(. 1 ij. IL 

840. For existing citations reail “(IHtH), 5 C. 11. 
895 ; 17 li. J. C. P. 258 ; III,. T. O. S. 178 ; 
12 .lur. 751 ; 136 F. II. J132.” 

845a. Authority to discount bill.] -If an 

agent employed by the indorsees of a bill to 
get it discounted warrant it io be a good one, 
his employers are bound by his act, Ac are 
liable i<> refund if the bill bo afterwards dis- 
honoured by tlie acceptor. -Fenn v. JIah- 
BI 80 N (1791), 4 Term Kep. 177; 100 E. B. 
059. 

AnmAatunui: — ^Befd. B’ydell t>. Clark (1796), 1 Esp. 417 ; 
Lyon V. Molls (1804), 1 Hmitli, K. H. 478 ; Re Aoraman. 
Kx p. bushell (1844), 3 Mont. D. 8c Do U. 616; Hoyal 
Albert Hall Corpo. v. Wliioholsoa (1891), 7 T. L. U. 362. 

860. Add. Annotation : — Retd. Oollins v. Hopkins, 
[1923] 2 K. B. 617. 

I 860. Add. Annotation : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 


gai i. General aulhorUu — Side 

in oicn nmne-h-HeU : position of 
pltfs. being that of brokers. In selling 
in their own name they acted beyond 
tbe scope of their authority.— -1 *atkr- 
bON V. McCaU-UM, 119211 N. Z. L. 11. 
869.— ^.21. 

833 xiUa. Instructione to pro- 


a nownoauoB uy • viiuviiiiu w 
agent that he wDl accept a . pur- 
^aser at a specified sum will not 
authorise tbe agent to conclude a 
contract. — C abnet v. Faib (1920), 

54 1. h. T. 61 .— in. 

tk. Solicitor — AvihorUy to receive 


tenders — Tendere to be vent eUlur io agent 
or principal, i — Exon, gave instructions 
to sotrs. to advertise for tenders for a 
property 8c they told tbe solrs. to 
insert in the advertisement a notice to 
the effect that tenders might be sent 
either to the eolrs. or to either of the 
exor*. : this latter tbe solrs. did not do. 
A tender was received by the solrs. & 
I forwarded by them to tbe exors Sc they 
} wrote acknowledging tbe receipt tbere- 
. of. Home days later the tenant of the 
property forwarded a tender lo one of 
the exors., who did not communicate 
with Ids co-exor. or the solrs. al><'>ut it. 
The solrs., having heard no more from 
the exors. entered into a coutioot to 
sell the property to the person who 
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made the first tender Ihld tJn 
solrs. had no authoiity to gl\< noilco 
to the person making the fJr-f ulh'r 
that his tender was luvtpU <i DfCAiNS 
». Orh (1922), 03 D. L R. 720.— CAN. 

PART V. SECT. 3, SUB-SECT. 16. 

a. Transpose lutes 5 Ac 6 of this 
paragraph. 

PART V. SECT. 3, 8UB-8ECT. 17. 

■1. Agent forbidding purchaser to 
I machinery only partly paid for — A uU, 
rity as such .] — Where a letter, sent to 
I a buyer of a farm machine under • 

I conditional sale contract bofon ) 
is in default, forbidding him, uxnJ« t 
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872. Add. CUatiam :--affd,, [1918] A. C. 626 ; 87 
L. J. K. B. 1168 ; 119 L. T. 440 ; 34 T. L. B. 
618 ; 62 Sol. Jo. 666, H. L. 

Add. Annotations : — Mentd. Oalmcnson v. 
Merchants* Warehousing Co. (1920), 126 
I.. T. 129 ; Dey v. Mayo, [1920] 2 K. B. 346 ; 
Everett v. Griffiths, [1921] 1 A. C. 631. 
Uearn v. Southern By. (1925), 41 T. L. R. 


306; Jones v. Great Western By. Co. (1930), 
47 T. L. R. 39. 

883a. Salesman — Authority to cancel sale.] — 

Lbckenby V. WoLMAN, No. 308a, ante. 

897. For “ For full anns., see Estoppel,” read 
** For full anns., see Deeds, Vol. XVII., 
p. 216, No. 285.” 


Part VI. — Delegation 


906. Add. Annotations : — Apld. Tarn v Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
r. Letlicm, Muller v. J. It. (^ornrs. (1927), 44 
T. L. It. 53. Refd. Prager v. Blatspiel, Stamp 
& Ileacock, [1924] 1 K. B. 666. 

922. Add. AnnoicUwns : — Apld. Tarn v. Scanlan, 
Neilsen, Andersen v. ('oJlins, Muller (London) 
V. I^them, Muller v. I. It. (’omrs. (1027), 44 
T. L. It. 63. Refd. l^rager v. Blatspiel, Stamp 
is> Ileacock, [1024] 1 K. B. 6GU. 

926. Add. Annotations : — Refd. Pragerv. Blatspiel, 
Stamp & Ileacock, [1924] 1 K. B. 606; Tarn 
V. Scanlan, Neilsen, Andersen v. ColliuH, 
Muller (Ijondon) v. I>?tliem, Muller v. I. It. 
Cornrs. (1927), 44 T. L. B. 63. 

941. Add. Annotations : — As to (1) Refd. Prager r. 
Blatspiel, Stamp A; Ileacock, [1924] 1 K. B. 
660. (ienerally, Mentd. Jebara v. Ottoman 
Bank, [1927] 2 K, B. 254. 

942. Add. Annotation : — Refd. Prager >. Blatspiel, 
Stamp & Heacock, [1924] 1 K. 11. 600. 

944, Add. Annotations : Refd. Prager Blatspiel, 
Stamp V. Heacock, [1924 j 1 K. B. 660; Tarn 


V. Scanlan, Neilsen, Andersen r. Collins, 
Muller (London) v. Lethera, Muller v. I R. 
Cornrs. (1927), 44 T. L. B. 53. 

945a. -- .j Calico Printlijs’ A.s.so(’N. r. Bar- 
(3LAYH Bank & The Anolo-Palestine Vo.. 
Ltd. (1930), 170 L. T. Jo. 109. 

965. Add. Annotation : — Generally. Refd. IMuller 
(London) v. Lethem, Same v. I. It. Cornrs., 
[1927] 1 K. B. 780. 

966. Add. Annotation : — Consd. Howard Iloulder 

V. Manx Isles 8.S. Co., [1923] 1 K. B. 110; 
Refd. Rentall, Horsley A r. Vicary 

(1930), 47 T. L. 11. {>9. 

976. Add. Annotation: — Consd. Belvedere Fish 
Guano Co. v. Itainham Chemical Works, 
Feldman & Partridge, Ind, Coopo v. Same, 
11920] 2 K. B. 487. 

980a. — .] — National Employers’ 

Mutual General Insurance Assoc’n., Ltd. 
t\ Elphinstonb, (1929] W. N. 136. 

981a. Failure to give proper Instructions to 

sub-agent.] — Seller v. Work (ISOl), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 


Part VII. — Ratification. 


987. Add. Annotation : — Consd. Becket, Purnell I 

V. Paine, [1018] 2 Ch. 72. 

089a. .] — Besps.’ manager, without 

their authority As fraudulently, obtained 
from their bankers, in exchange for cheques ■ 
drawn by resits, upon the bankers, drafts for I 
c(|uivah‘nt amounts drawn by the banker's I 


upon tliemselves, payable to bearer, A ciossed 
*‘ not negotiable.” These drafts the manager 
))aid to an account which he had with applts., 
A they coUoctcd the amount.s. Uesps. sued 
applts. for damages for conversion of the 
drafts : — llctd : the action failed, since resps. 
could not ratify the act of their manager in 


thiMit of HoriouH uouHoquciicc^. to use 
tlio miiohitiu, is uritton liy au iuront 
of the seller, with authority to hoII Sc 
collect the purchuso-iiioney Sc inuke 
sottlomentH therefor, as uu aseortioii 
of a right whiol) 1 h to oontiiiuc until 
the buyer iiiaketi a Hettloinent, It will 
bo hold to he writ ten wltliiii the ap- 
parent ww>pe of such agent’s authority. 
— ItOPRllT HlCLL EnUINK & TlUUCSUKK 
Co. w. Faiiquuarson, 1 11)18] 1 \V. W. it. 
924 ; 11 Saak. L. H. 81 ; 39 D. L. H. 025. 
—CAN. 

■m. Real estate at/crU — AttUiority to 
describe property.] — A real estate ugont 
omployod to tlnd a purchaser has 
iinpliod authority to deaoribe to an 
intending purchaser the property 
offered for sale to state any faeta or 
i’inMimstnnoea which may atloot Ita 
value.— lluoo e. Low (Saak.), [1928] 
4 1). L. 1{. 'ilbi 11928] 2 W. W. R. 
710 ; on oppod, (19291 .3 D. L. H. 72.‘» ; 
2 W. W. 1{ .,:> ; 23 S. L. It. ,502.— CAN. 

sn. Manager of farm — Authority to 
enytige lahovir — <f* sell produce.] — A 
mauutcer of a farm or estate may 
euffogo labour to df> the nooesaary 
work thereon, or ho may sell the pro- 
duce, Sc then the owner uill be boimd 


by the ropreaontationa made l)y the 
manager as to hueU produce.- -Havbnk 
Plantations, Ltd. e. Estatk AmticY, 
L1928] App. D. 143.— S. AF. 

PART VI. 5eCT. 1. 

900 iii. Mother mafiaying 

daughter’s Where a person 

employs another lelylng upon hla 
neouliar aptitude for t he work entrusted 
to )Um, it la not competent for that 
person to deloacato the tnist to another. 

Wliero tho autliority which a luotlier 
htul t>o manage her daughtci’a property 
involved a oertuin trust or discretion 
for tho exerciao of which bho was 
selected : — Held : aho could not dele- 
gate tiiat truat Sc appoint her husband 
to perform the duties of her agency. — 
Houinson V. Long, 119231 3 D. L. R. 
918.— CAN. 

906 iv. Manager of property .] — 

A lease Is invalid if it is granted by a 
peiNou as attorney for one who la a 
manager of the property leased. Sc 
w ho did not negotiate or consider the 
lease or know of it until after its execu- 
tion. — BONNRUJI V. SlTANAVU DaS 
(1021 ). 49 L. li. Ind. App. 46 ; I. L. R. 
49 Calc. 325.— IND. 
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PART VI. SECT. 3, SUB-SECT. 1. 

94Siii. .J--lf uu agent for 

sale oi groin to whom the goods aie 
conbigued or delivered, consigns tl.o 
same to a aub-ugeut for buie, sc tbo 
bill of lading Sc such other documents A 
circumbtancos as there arc support 
the inference of the agent's right to 
deal with tho goods, thou in tho absence 
of anything showing a coutiury luten* 
tiou the sub-agont has only to account 
in respect of tho proceed.s to the first 
agent & not to the original principal. 
— Hi.ncucuffe v. Baird A Bottkrell, 
[1930] 3 W. W. li. 159 ; 63 D. L. R. 
451 ; 30 Man. L. li. 520.— CAN. 


PART VI. SECT. 3, SUB-SECT. 2. 

i 064 V. Contract urith sub- 

1 agent approved by principal.] — Where a 
' CO. had engaged au agent to soli its 
I shares, had intended him to employ 
aub-agenta, & had approved of the 
contract made by the agent on its 
behalf with a sub-agont : — Held : tho 
CO. was liable to the sub-agent for 
commiasion due tmder his contract. — 
BSRQMAN V . Canadian Farm Imp. Caj., 
[19241 1 D. L. R. 350.— CAN. 
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obtaining the drafts, so to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary. — 
Union Bank op Austraua v. McClintock, 
[1922] 1 A. C. 240 ; 91 L. J. P. C. 108 ; 120 
L. T. 688, P. C. 

Annotation : — Refd. Australian Bank ot Comuiorce v. PereU 
[1926] A. C. 737. 

Compare No. 338a, ante. 

995. Add. Annotation : — Refd. Bow’s Emporium 
r. Brett (1927), 44 T. L. B. 194. 

998. Add. Annotation: — ^Refd. I^ake v. Simmons 
(1920), 95 L. J. K. B. 580. 

1002. Add. Annoiaiion.s : — Mentd. ]^IcMillan v. 
(’anadian Northern By., [1923 j A. 120 ; 
Walpole V. Canadian Northern By., 119231 
A. C. 113. 

1005. Add. Annotation : — Refd. The Joannis Vatis 
(1921), 91 L. .T. P. 182. 

1009. Add. Amiotatioyis Refd. Drughorn r. 
B’ederiaktiobolagot Trans-Atlantic, [1919] 
A. C. 203; Tlje Joannis Vatis (1021), 91 
L. J. P. 182 ; Underwood v. Bank of Liver- 
]vjo], SaiiK' V. Barclays Bank, [1924] 1 K. B. 
77.") ; Pohiuson i’. Midland Bunk (1025), 41 
'1\ L. K. 402. 

1022. Add. Aniiolaiion ConsA. Beynolds v 
Atlierlon (1921), 125 L. T. 000. 

1026. Add. Annotation ; — Refd. Beynolds r. Ather- 
ton (1921), 125 L. T. COO. 

1027. Add, Annotation Refd. He Bebington’s 
'IVnaucy, Bebington v. Wildman, [1921J 1 
(’ll. .7.79. 

1028. Add. Annotation : --Retd, lie Bebinglon’s 
•IVijancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1029. Add. Annotation -Refd. lie Bebingtiui’s j 
Tenancy, Bebington v, Wildman, [19211 1 i 
Ch. .759. 

1033. Adit. Annolaiion : Refd. Uowver, Philpott i 
J'ayne c. Mather, [1919J 1 K. B. 119. | 

1033a. After Issue of notice to abate- Before ' 

Institution of proceedings.] — By a bye-law 


of the city council of W., which wtis tht' 
sanitarv authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council iniglit give such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. hold no 
meeting between July 26, 1017, Ac Oct. 18. 
1917 — the summer vacation, tSc the public 
health committee of tiio council did not sit 
between July 17, 1917, & Oct. 9, 1017. On 
July 17, 1017, the piiblic health committee 
passed a resolution appointing its chairman, 
ic in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the eommitteo during the Bumnw'r 
vacation. This resolution was reported tt) 
tiio council & appi*oved by them on .July 
26, 1917. About the middle ol Sept. 1917, 
the medical olticer of licalth, being satislicd 
that a luiisanco existed upon ct‘rtaii. 
premises in the district of the council A 
city of W., caused a written notice of the fa< t 
of its existence to bo served on tlu-> owium* 
t>f the premises under Public Health London 
Act, 1891 (c. 76), s. 3. As the nuisance was 
not abated, the matter was reporUul by the 
meiiical olllcer to the chairman of the ))Uhlic 
health committee, iV: the JatU*r, considering 
that the matter was urgent, acting uiuier 
the authority confernsl upon him i)y the 
resolution of the public health committ<‘e, 
which had he<‘n confirmed by the co\incil, 
as befo!*e stated, directed that a notice sliould 
he served upon the owner of the premises 
requiring him to abate the nuisance in accord- 
} with the j)roviHiotLs of sect. 4 of the Act. 
This notice, which wius issued in duo fonn, 
was served upon the owner on Hept. 25, 
1917. Tlus action of tl»e chairman was 
repoi*ti‘d to the public health commiU<,‘e at 
tlieir lirsl meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, Ai 
the matter was later on, on Oct. 18, 1917, 
rejKU'tc'd to & approved by the council. As 


PART VII. SECT. 3. 

1006 V a. — — -.J — n. was 

tenant t(» I*, of lands held under a lease 
which cxpiied on Heptr HU, JSKd. 1'. 
brought un ejectment to m*over 
posscuslon of the lands, Jfc for mesnu 
ratc», Sc (iftiT ho iix a posit ion to 
mark judirment, an ugrecincnt was 
entered int») in Nov. I SSI, between 
U. 6c F., by which 1'. ugi'ced to grant a 
l<*asc t<» II. for J1 \cars from 8ept. 20, 
ISSl, n, p.'isim? )LS(»o on or before 
Dec. 15, OH A for mu>jne ral^a up Ut 
that date, Sc for costs. Sc that H. should 
be at liberty to bcll subject to the land- 
lord’s aiiproval. II. not having paid 
such buin of £860, judgm<*nt for posses- 
sion was entered on Dec. 16. After 
the entry of tiio jiidgment negotiations 
took place lietwecu F. 6: D. W'lio liad 
taken the lands temporanly for grazing 

fi-on. 11 f..,. o ..f lurxla trx 

>a Jan. 2, 1886, i>. paid F. 
tbi* following day signed a 
JK-. for a lease for 36 years froju 
Sept. 29, 1881, at the yearly rent of 
£200. F. was only tenant for life of 
the iand.s. Sc could not take a due. Sc 
there was no mention lu the agreement 
with D. of the payment by hhn of the 
£860. On Jan. 6, 18»5. the writ in the 
l^sent action was issued i>y F. against 
H. claiming £1,000 damages lor mesne 
profits from tho expiration of the lease 
on Sept. 29, 1880, Sc in the alternative 


' £1,000 for U -.0 A oecup.it loii. H. l>y 
j ids defence claimed llu« bi'iicfit of tiio i 
‘ ];n}ment bj D. of the £800. A by leave 
‘ of tho Judge at the trial paid (if/, into 
(t. on the count in IrisiiasH. At the 
trial F.'s agent deposed that ho told 
D. tliat whoever gave him +'h60 would 
get the laud. D., wlio was exandned 
for 11., deposed that ho knew £H60 was 
claimed from II. for arroats of lent A 
costs. Sc that he wus wiiiitig to pay that 
sum on getting a good lease, iiie 
question left to the jury was *• whutliur 
the £K60 was paid by D. & ro<'elvcd i»v 
1 J*. UH for fl»e lent of the farm duo by 
li." They lound tliat it was, & tliat 
the (if/, lodged in et. was hulltcient : — 

I l/f/e^ : tlierc was evideiu'c pioper to bo 
submitted to the jury that tho £860 
was paid liy J». A reeelved l»y II. a“ **• 

' for the an-curs of rent Sc costs. Sc X 
It was competent fi*r H. to udop 

I ciujiu luo uvuviiv ui LUO fiuyuiviiL tie 

defence to the present actfon.- 
Flw'Ell V. nisxnERSON (188.0), L. ¥ 

1 16 It. 213, 406.— IR. 

1006 V b. ■ .1 — A contract 

made on behalf of a person, but wlth- 

, kis authority, by a penrfui w iio does 

1 not profess to be acting for a principal 
' cannot be ru tilled. — R ejmeuv. i C ohen, 
11918J 1 W, W. It. 426.— CAN. 

I 1006 VC. .1 — ^A person does , 

1 not become a principal by any act of , 
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Ho-ralled rutitl<‘at ioii, unless at the time 
of tlie eimtraet the so-eailed agent was 
not uet lug for himself but was intending 
to liiitd an ascertainulile prlnuipnl; 
even if It IS Int ended tliat some un* 
uamed urineipal kIuUI benefit, if ilie 
HO called agent purports to be acting 
for himself & not for another, the 
rule applies. — M cC^almjm v . ('oiiok 
(1918), 44 O. L. It. 497 ; 46 D. h. It. 
733 ; 16 O. W. N. 262.— CAN. 

1006 vd. .}--l’ltf. Sc F. 

weie eiJHlomers of defts,’ bank Sc F, 
was, unknown to pit f,, lutgely Indt l>t< 
to the tmnk. K., a bruneli matiagei, 
drew up a promissory note for 42, ./On 
whieb was signed by F. Sc madi jt.tv- 
able to tlie order of pltf. on dfimiiid. 
Fltf. was induced to ' 

$‘J.5()() before the undei taking l>v' K.. 
written on tiie note, “tliis /lote will 
be paid when deinanded," hut K, did 
not sign tins htat/*nient us braneii 
manager. I’lic bank rw'clved t)io 
money bv pltf.’s cheque payable t.o 
order of F. Sc Inderseii bv him, whleli 
sum was then iihed to liiiulduto F.’s 
debt to the hunk. Fltf. claimed that 
deft, bunk liud ratified the acts of K. 
Sc weie liable : — I/eUt : It was not the 
intention of K. os shown by the rvi 
denee to act as agent of defts. In IIj* 
transactions. — B rassktii v. Fov vr 
Bank or Canada (1922), 07 D. L i 
7 19.— CAN, 



Cases 1088a—1128 . English and Empire Digest Supplebient. 


the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for ceriiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), B. 4 (1) : — Held: as the 
act of the duly authorised agent of the 
coimcil, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved Sn 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in question, 
namely, the serving of the notice of Sept. 25, 
1917, & the magistrate had jurisdiction to 
make the order of Doc. 6, 1917. — R. v. 
Chapman, Ex p. ARunaE, [1918] 2 K. B. 
298 ; 87 L. J. K. B. 1142 ; 119 L. T. 69 ; 
82 J. P. 229 ; 16 L. G. R. 626, D. 0. 

Annotation: — Bold. Bowyor, Philpott & Payno v. Mather, 
IlOltfJ 1 K. a. 411). 

1046. Add. Annotations : — Refd. Pi wger v. Blat- 
spiol. Stamp & Heacock, [1924] 1 K. B. 660; 
Tarn v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethom, Muller v, I. R. 
Comrs. (1927), 44 T. L. R. 63. 


1074. Add. Annotation : — Mentd. Blay v. Pollard A 
Morris, [1930] 1 K. B. 628. 

1070. Add. Annotation: — As to (1) Refd. He 
Bebington’s Tenancy, ^bington v, Wildman, 
[1921] 1 Oh. 669. 

1080. Add. Annotation : — ^Mentd. Be Witham, 
Chadbum v. Winfield, [1922] 2 Ch. 418. 

1098. Add. Annotation: — Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1102. Add. Annotations: — COnsd. Be Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249. 
Mentd. Huddersfield Pine Worsteds v. Todd 
(1926), 42 T. L. R. 62. 

1104a. .] — If goods in the city of 1-iondon 

are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, witliin a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose.— Hodgson v. Davies (1810), 2 
Camp. 630 ; 170 E. B. 1241, N. P. 

Annotations : — Refd. Maxwell v. Doarc (1854), 23 L. T. O. S. 

1 ; HnmfroT v. Dale (1857), 7 £. & B. 268. Mentd. 

Trueman v. Lodor (1840), 11 Ad. Sc FJ. 089 ; Scott v. 

Barclays Bank, [1023] 2 K. B. 1. 

1105. Add. Annotation: — Refd. The Yuri Mam, 
The Woron, [1927] A. C. 906. 

1109. Add. Annotation : — As o (2) Refd. Koenigs- 
blatt V. Sweet, [1923] 2 Ch. 314. 

1128. Add. Annotation : — Refd. Koenigsblait v 
Sweet, [1923] 2 Ch. 314. 


PART VII. SECT. 6. 

1087 vil. .] — In order that a 

p'irsoii may be deemed to have ratified 
an act done without his authoritv. It is 
necessary that at the time of the 
ratification he should have full know- 
ledge of all the material clrcumstanoos 
lu wlilch the act was done, unless he 
Intends to ratify the act & take the 
risk whutovcu the clrcumstanoes may 
have boon. — WnsFUiaitj. Hihbt (1918), 
42 O. li. B. 654 : 14 0. W. N. 160 ; 43 
D. L. U. 92.— CAN. 

1087 viii. . 1 — The agent of defts 

hired pllfs., but exceeded bis authority 
in regard to the terms of hire : — Held : 
defts. were not estopped, by accepting 
pltfs.’ survloos, from disputbig plifs.* 
claim for wages, defts. liaving repudi- 
ated the agent’s authority as soon as 
the terms of the contract were brought 
to their attention. — R oy v. St. John 
liUMHKK Co.. FiSllBR t». ST. JOUN 
Lumbkr Co. (1919), 46 N. B. H. 120,— 
GAN. 


1087 ix. .] — The burden of prov- 
ing raUlloatiou rests on the person 
alleging it, who must prove full 
knowledge of the facets. — T hompron 
V. Ltmnk. [1921] 2 W. W. R. 635: 


56 D L. R. 729 ; 14 Saak. L. R. 282.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 

1044 vll. .J — In considering 

whether a person is bound by the acts 
of an ostensible agent which are alleged 
to have been ratified, the dlstinoUon 
is to be observed between a ratifica- 
tion to be implied from conduct 
showing an intention to ratify A an 
eetoppoi to deny ratification, the case, 
that IS, where, without a conscious 
Intention to ratify, the so-o^led 
principal is estopped from denyhog 
that ms conduct must be treated as a 




ratification. — M cEat e. Tudhopb 
Ani>kr80n Co., Ltd., [1918] 3 W. W. R. 
994 ; 44 D. L. H. 100 ; 14 Alta. L. K. 
131.— CAN. 

1044 viil. .] — Ratification by a 

principal of the acts of an alleged agent 
must be ovideuccd either uy clear 
adoptive acts or by aoquiesoenoe 
equivalent thereto. & the act or acts 
of adoption or acquiescence must be 
acoonipaniod by full knowledge of all 
the essential facts. — Tiiomi'bon v. 
Lynnk, (19211 2 W. W, K. 635 ; 56 
D. L. U. 729 ; 14 Sask. L. R. 282.— CAN. 

1044 lx. . 1 —If an agent executes 

on behalf of a former principal a con- 
tract for the sale of land, although his 
authority to execute such oonXracts 
has terminated, then if the purchaser 
socks to hold the principal llaDle there- 
under he most show that the principal 
has placed himself by some act or 
omission of his own in a position which 
compels him to accept the contract Sc 
carry out its terms ; Sc this is not 
shown where tliere does not appear 
to have been any bolding out of such 
agent by the principal either to the 
purchaser directly or by circum- 
stances of publicity w'bloh reached him 
Sc upon which he acted. — Z kricbbskt 
c. POWKLL, (19211 8 W. W. R. 628.— 
CAN. 

1044 X. .] — ^Abbott v. MoDou- 

GAix • Sc Cowans (Man.), [1928] 1 
D. L. R. 295 ; 119271 3 W. W. R. 816.— 
CAN. 

PART VII. SECT. Ok SUB-SECT. 8. 

1086 i. Purchasr — Acceptance of 
gooda boupht .} — Where an agent, autho- 
rised to boy goods of a certain kind, 
buys goods of a different kind, if the 

S riucipal for whom they are bought, t 
tiougn repudiating the contract & , 
returning mmt of the goods, keeps , 
part of uiem, he thereby does an act < 
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in relation to the goods which is 
inconsistent with the ownership of the 
seller. Sc so accepts them, Sc in so doing 
ratifies the purchase. — B onikx Im- 
porting Co. w. PanaU (1922). 63 
D. L. R. 200 ; (1922] 1 W. W. R. 128. 
—CAN. 

1100 Iv. PflMf by cheg^ie 

of unauthorised ageni, } — .S. took part in 
the uogotiutioiiB for the sale of an engine 
by applt. to rosy., but was uotapplt.'s 
agtml either to offoot the sate or to 
collect the purobase-money. After 
the sale resp. paid tlie money to S., 
thinking that be was applt. ’s agent, 
5c a few days later .S told applt. that 
ho bad received the money but could 
not pay it over then, 6c ottered to paj 
interest on it, to which applt agreed. 
After several appUoatJous from applt. 
8. handed him a cheque for the balance 
shown to be due m an aooompanymg 
statement, in widen S. debited himself 
with Interest & took credit for com- 
mission. Applt. accepted the cheque 
6c paid it into Ids account, but it was 
disnonoured 6c he then sued reap, for 
the purchase-money : — Held .* applt. 's 
acceptance of the cheque was a clear 
adoptive act evidencing his ratification 
of S.‘B unauthorised act in receiving 
the money. —M oEwan «. Jounbtonk, 
[1018] N.Z L I! 49.— N.Z. 

so. Demand for payment oner 

of deposit.} — Whore an agent hod no 
authority to sell on the terms on which 
be did seU:— /fcld.' a letter of the 
principal, demanding payment of the 
money received by the agent as a 
dopoeat, did not ratify the aoUou of 
the agent in selliiig. — I *rinolr v. 
M*Eat, [1922] N. zTL. R. 818.— N.Z. 

1104 Ui a. Where a 

principal, knowing the full circum- 
stancee of the atgnlng of an agree- 
mmit for sale A: purchase of land by an 
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1129. Add. Annotation : — Held. Hobinson v. Mid- 
land Bank (1925), il T. L. B. 402. 

1131. Add, Annotation: — Mentd. Mason r. Lack 
(1929), 140 L. T. 696. 

1137. Add. Annotation : — Oenerally^ Mentd. Hart- 
ley V. Hymans, [1920] 3 K. B. 475. 

1138. Add, Annotation: — As to (2) Held. Com- 
mercial ^ Estates Co. of Egypt v. Board of 
Trade, [1926] 1 K. B. 271. 


1153. Add. Annoiaiion : — ^Refd. Koonigsblatt t'. 
Sweet, [1923] 2 Ch. 814. 

1160. Add. Annotations: — .4s to (1) Refd. The 
Joannis Vatis (1921), 91 h. J. V. 182. 
Generally, Mentd. Sutters r. Briggs, [1922] 1 
A. 0. 1. 

1168. Add. Annotation : — Mentd. Goldrei, Foucard 
V. Sinclair & the Kiissian Chamber of (Com- 
merce in London (1017), 87 L. J. K. B. 
261. 


Part VIII. — Relations between Principal and Agent. 


1175. Add. Annotation : — Refd. Cheshire v. 

Vaughan, [1920] 3 K. B. 240. 

1176. Add. Annotations : — Refd. Cheshire t>. 
Vaughan, [1920] 3 K. B. 240 ; Maskell v. 
Hill, [1921] 3 K. B 157. Mentd. Rawlings 
V. General Trading Co., [1921 ] 1 K. B. 035. 

1186. Add. Annotation : — Generally, Mentd. Brad- 
ford V. Price (1923), 92 L. J. K. B. 871. 

1196. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

1206. Add. Annotations : — Consd. Gould v. S. E. 
& C. By., [1920] 2 K. B. 186. Apld. Finn v. 
Shelton Iron, Steel & Coal Co. (1924), 131 
L. T. 213; Westminster Bank v. Hilton 
(1926), 136 L. T. 315. Refd. Weigall r. Run- 
ciman (1916), 85 L. J. K. B. 1187; Wei.ss, 
Bihfller & Brooks v. Farmer, [1923] 1 K. B. 
220. Mentd. Manbro Saccharine (’o. v. Com 
Products Co., [1919] I K. B. 198; .lohnson 
V. Taylor, [1920] A. C. 144 ; Wilson, Holgate 
V. Belgian Grain Produce Co., [1920] 2 
K. B. 1 ; Di.amond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 413; Sassoon r. 
International B.-inking Corpn, 11027] A. (’. 
711. 

1208. Add. Citation : — 13 Asp, M. L. C. 463. 


1208s. .] — Vat.e (J.) iKc (\). V. V\N 

0>*PEN & Co., Ltd. (1021 ), 37 T. L. R. 307. 

1211. Add. Annotations : — Apld. Weigall v, Rnnei- 
man (1916), 13 Asp. M. L. C. 403. Refd. 
Finn v. Shelton Iron, Steel & (\)al Co. 
(1921), 131 L. T. 213. Mentd. Spenror v. Ash- 
worth, Pmtington (1025), 04 L. J. K. B. 447. 

1248a. Extent of liability.] — Pltf. employed 

deft., a chartered accountant, to investigate 
the aftairs of a eo, in which he Wiis interested. 
In a letter of instnutions deft. pltf. 
inserted libellous statements concerning two 
oflleials of the co. Deft, handed the letter 
to his poiiner, who negligently loft it at the 
eo.’s ottlce. The manager found it, road it, 
^ communicated its contents to the two 
persons defamed, each of whom sued pK-f. 
for libel obtained judgment against him 
for dnraages & costs. Pltf. then sought to 
recover from deft, the amount which lie had 
paid for damages costs in the libcd actions 
as damages for breach of an implied duty to 
keep secret the letter of instnndions : — 
Held : pllf.’s liability for damages in the 
libel actions did not result fnun deft.’s 
breach of duty, He deft, was liable for 
nominal damages only. — WJCfiD-Bj.DNDiCf.l. i». 
Stkpjiknh, [1920) A. C. 956 ; 89 L. J. K. B 


agent on his behalf, docw not notify 
tho purchaser of hid rupudiutinii for 
nearly throe >eurn la* itt cstoppeid by 
hiH acts & conduct from objecting to 
the agreement — West e. Pillican, 
1 1921 IN 7. L. H. fil7— N.Z. 


PART VII. SECT. 6. SUB-SECT. 3. 

11271. On verson aUegvng ratifico' 
iutn .] — The buiden of proving ratifleu- 
tion rests on the person alleging it, 
who mu^t prove lull knowledge of the 
facte. — T hompsov v. Lynne, [19211 
2 W. W. R. 636 ; 56 D. L. R. 729 ; 
14 Saak. L R. 282.--CAN. 


PART VII. SECT. 7, SUB-SECT. 1. 

1132 Ui. .] — An act done by a 

person on behalf of another person, 
but without that other person's autho- 
rity or knowledge, & subseqnently 
ratified by that other creates tho 
relationship of principal & agent 
between the parties in respect of that 
act. — G reat West Fakus, Ltd. 
Hansbrbgkb, (10241 1 D. L. R, 185. — 
CAN. 


PART VII. SECT. 7, BUB-SECT. 2. 

■t. Trading goods — AgaU for sale .) — 
If an agent for sale of goods trades 
them for other goods Sc the princi- 
pal rsttfles the transaction, the goods 
received in exchange b^me tho 
principal's property. — Rex Grocery 


V. lliM.K & Keen. [1925] 3 It. L. H. 
5«5 ; 1I925J 2 W W. U. 102 ; 19 

Husk. L. R. 492.— CAN. 

PARTVIll.SECT.2,SUB-SECT.l.- A. 

1184 ▼. (fofids not in 

arcordancr with order.) — gave to 

S ltf. a written order to ship from 
IngUind on aerount of defts. one 
thoiutand two-gallon Sc two hundred 
Sc fifty throe-gallon stoneware Jure. 
Pltf. ordered Jars from a manu- 
facturer in England to bo shipped in 
performance of this order. Two lots 
were shipped & delivered to defts who 

K uid for them. Delivery of tho last 
it, which comprised thirty-nine three- 
gallon Sc three hundred Sc forty-two 
two-gallon Jars, was refused bv defts. 
on the ground that there were twenty- 
three more of the three-gallon Jars 
& twenty-five less of the two-gallon 
Jars than had been ordered. & also that 
the mouths of a largo number of the 
Jars were not of tho specified sixe : — 
Held: pltf. was under a duty to 
purchase goods for defts. of the 
description ordered. Sc his failure to do 
so amounted to a breach of duty. — 
Bdlters V . Roope, [1922] N. Z. L. K. 
649.— N.Z. 

1188 ii. .}— Wheat held 

by defts. for pltfe. was on pltfs.’ order 
shipped by defts. from 11. to A. I 
Pltfs. telegraphed instructing defts I 
to sell at once. Defts. wrote saying i 
that until the cars arrived at A. they ' 
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woie unable to sell. They at once, 
liowevcr, tried to sell & aflcr ten «lnys 
did HO — Ilild' they woio Ju^tifilMi 
lu Moiling at Inc price tlnn obtninahle 
& without receiving further Instnic- 
tions.— j-Jackson r. Hahkatouewan 
C o-opKRAiivK Elevator C’o., 

[19191 3 W. W. R 672.- CAN. 

PART VIII. SECT. 2, SUB-BEOT. 2.— 
A. (a). 

1214 Iv. JNegliaml misrrpri • 

sentation .) — An agent who in bieach 
of his duty to ids principal induces 
him by negligent mlsreprcscutatJon to 
enter Into a contnu't is liable to make 
good to his principal the Joss atislng 
therefrom. 

In such a case tho principal nja> 
recover either In tort or In (ontraef, 
8c it is no answer to bis claim that ho 
is also entitled to ro<o\oi Itom the 
other party to the conliHct .nduced 
by his agent. — yoi;\<. r Tamnkll, 
[1018JN. 2. L U. 92 i ~N.Z. 

1214 V. 1 Tho duly of a paid 

agent to his principal Is to exercise 
care, skill, 8c honoHty, 8c if ho takes on 
himself tt) convey lutormation which 
he oonsideTK It material that liin 
principal should know. Sc which iic 
recommends Sc intends bis prlncjjuiJ 
to adopt, it is his duty to use nuHon 
able care 8c skill In ensuring th* 
accuracy of that InformatinTi.- Itiu v\ 

V. TUOH.NEB, [1920] N. Z. L It 
N.Z. 
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705 ; 123 L. T. 503 ; 36 T. L. R. 640 ; 64 
Sol. Jo. 629, H. L. 

Annotations : — Consd. He rolcmls & Fumcss Withy, [1921] 
a E. B. 500 : A. & B. Taxln v. Bocretary of Btate for Air, 
L1922] 2 E. B. 328 ; Harnett v. Bond. [1924] 2 E. B.'517. 
Refd. Proops o. Chaplin (1920), 37 T. L. R. 112 ; EUloit 
Btoam Tug Co. v. Shipping ControUor, [1922] 1 E- B. 
127 ; The San Onofre, [1922] P. 243 : Adelaide S.S. Co. 

V. B., [1923] 1 E. B. 59 ; Toumior v. National Provincial 
& Union Bank of England, [1924] 1 E. B. 461 : Ham- 
brook V. Stokes, [1025] 1 E. B. 141 ; Britannia Hygienio 
Laundry Co. ®. Tbomycroft (1926), 135 L. T. 83; Single- 
ton Abbey (Owners) t>. Paludina (Owners), The Paludina 
(1920), 95 L. J. P. 136. 

1248b. .] — ^Accountanie, employed to 

prepare balance-sheets from the books of a 
iirm, stated the amount of “ cash at the 
bank ” as it appeared in the books, without 
examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done S(». Tlie entiies in tlie books were 
falsely made by a fraudulent clerk, wluMse 
defalcations were not discovered, as they 
would have been if the entries in the books 
had been checked by referimee to the pass- } 
hook : ; (1) the accountants were | 

negligent ; (2) they wei’o liable in damages i 
lV>r <h<‘ amount of the defaleatidus of each j 
y('ar 'whielj w’ould have been <lis(‘OYered if tin* 
profK'r hleps had been ta.k<'n ns to the pass- 
l> 00 k. F(>X S()N V. Moiiiiisii, Guant & I 
Vo. (1918), 35 T. L. K. 120 ; 03 Sol. .fo. 193. 

1250. Add. Amwtdlion : — Apld. Re Citv Equitable | 

Fire Insce, [1925] Oh. 407. ‘ . ‘ 

1251. Add. Annotation Apld. 7?e C* v Equitable 
Fire Insee. (1921), 40 T. L. U. 8.>3. 

Afi.er this case add “ .SVe, gcneratly. Com- I 
I'ANiEH, Vol. IX., pp. 653 et scg.” I 

1263a. .] — Ag<‘nls employed t-o sell land ju*e I 

genorjUly employed to obtain the best pur- | 
chase price r(*a8onahly obtainable. 'Pheir 
<luty io their princi])al does not cease when 1 
they ha\(‘ ]>rocui’e(l an oiTer to ])nrehnse ' 
whieli he nee<‘p1s subject to contract. It is 
.still their duty to inform him of any ofler ' 
which th<‘>' receive at a higher price than 


that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed &> exchanged. 

The owner of liouse property employed a 
firm of house agents to sell the i)roperty. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. They 
communicated this offer to the owner, & he 
ace(*pted it subject to contract. The tenant 
1 hen umde an offer to the agents to purchase 
the property from the pro.spective purchaser 
at an increased price. In the bond fide belief 
f hat they had performed their duty as agents 
to the owner when he had accepted the offer 
of the prospectiv<‘ purchaser subject to con- 
iraet, they omitted to inform the ow'ner of 
the offer of the tenant. Afterwards final 
contracts for the sale & purchase of the pro- 
]»crty were signed A cxcljangod by & between 
the owner the prospective purchaser. The 
ow'ner th(‘n brought an acfion against the 
agents for dairiag<*s f(n* breach of duty in not 
disclosing to him the offer of the tenant 
before tiie eonlraets were signed exchanged. 
The agt'nfs eouniej-elaimed for commission 
on flu* sale <jJ llie ])roi>(*rt \ : Jftld : tlie 
obligaf ion of fhe agimls to th(“ owner was not 
fully^ performed wlien he had accepted tlie 
offei subject to qontraet but continued until 
final <*ontracfs w(*i‘«* e-xcluinged ; this obliga- 
tion in\olved a duty to eoinmiinicate to liirn 
th(‘ ofl’er of the tenant; liaving committed 
a breach of this duty' they W(‘re liable in an 
action for damages, A the measure of 
damages was the* dift‘(‘ren(*e betw'ccn the 
pricH‘ named in the contracts the price 
offered by tJie tenant; also in the eiirum- 
stanccs the ag«*nts w'ei-o entitled to their 
commission. 

There may w'ell he breaches of duty wdiieh 
do not go to the whole contract, A W'hich 
w'ould not previmt tiie ag(*nt Irom r(‘covering 
iiis remuneration ; A as in this case it is 
found tliat the agents acted in good faitli, A 
as the transaction was complt‘ted A a])i)lt. 


PART VIII. SECT. 2, SUB-SECT. 2,~ 

B. (b). 

1245 jv. -.] — A law-a{;('iit, 

to whom a client entrusted money foi 
InvoHtiuviit on heritnlile beciirity to 
yield 5 nor cent., in vested £l,ll0Uof the 
amount in 1903 on a heritable bond ' 
wlnoh boil* t<» b<* stn-uivd over tenement I 
l>ro])erty, K £200 on o noifitponed bond 1 
over otlmr subjects. Those propeitiOB 
both belonged to another oliout of the 
agent 'h linn, who, in 1905, died 
insiilvent. ^ heavily indebted to the 
linn. Uo had granted an ex facte 
absolute disiiositlou of tho tononieut 
property in favour of tho firm prior 
in date to tho bond for £1,000, which 
loan was ueeordluifly not validly 
Bocured ; A tlie postponed bond for 
£200 was W'orthless, ub the prior bond j 
exhausted the vuluo of the Hccurlty i 
Bubjeets. None of these fnets were 
communicated to tho lender : — Held .* I 
while the agimts worti not guilty of 
nogligenoe in iuvoBtlng tho money as ’ 
they did In 1903, in view of the fact i 
that they wei*o csalled upon to obtain a I 
.‘i per cent . luvostmeut, they W'ore guilty j 
of negligiMico upon tho death of tho i 
horrow-er in 1905, in inspeot that, a 
oontiiet of mterost having then arisen ! 
between them & tho londor In connec- 
tion wnlhthe £1.000 bond, they failed 
to inform their client of the position, 
failed to roallse her invostmonts. & 
failed to ndMhO her to seek indopoudent 
legal advice.— W’KU.N’H AM r. M'Lban, 


lUiHD 5c NuilsoN, [1925] S. C. 407. — 
SCOT. 

av. Customs broker.} — Wolsklt Tool 
& Motom Cab Co. v. Jackson I’oti's 
5c Co. (1915), 7 O. W. N. 617 : 8 ' 

O. N. 311 ; 33 O. L. It. 96. 687.— 

CAN. 

1260 1. Factor.} — Where advances 
aiv made by a factor ou tlic seeurily of 
a woild eoiumodity, such as gram, 
consigned to luni for sale, it is hla tluty 
to tleul with the good.*, in sueh u way 
a.s to guaixi, not only hiiaself, but the 
principal also, against loss. There is 
Implied in every wieh irau'^etiou a 
right ou tho part of Uie factor to 
realise ou his Hocurity whenever the 
oxigeney of tho ease demands It. — | 
r.viTi;l> Ubain Ukow'EICS Lh». r. 
IdMir.Y, 119251 1 D L. 11. 301 : llU2o] 

1 W. W. R. 19.— CAN. I 

1262 ii. Extent of duties.}— , 

If a local agent Is entrusted by an 
absent owner with looking after & 
renting a furtiiBhcd house, then, 
although he is not an Insurer of the | 
safety of tho property, he must use 
reasonable care 5c diligence in its 
protection & preservation, & if ho fails 
to do 80 he will bo liable for the 
resulting loss. If furniture disappears 
or is damaged beyond reasonable 
wear A tear, ho is pnmd fade liable to 
account for It. Evldouco sufBeleut 
to excuse him from liability would In 
some instancos be quite light, in others 

5(5 


moie burdensome, depending ou such 
questions ns the checking oxer or not 
of the articles of the furnituie, the 
character of tho tenants 5: the eou- 
otltuonts of the tenant’s family, the 
vulue A nature of the missing articles, 
etc. 

When the owner claims damages 
against the agent for lost or damaged 
ailieles the question of liabilltj may 
bo directly iuvolxed in regard to each 
article, & that liiibllity is a question 
fur the judge, A in such case the \aluo 
of any urlicle or the damage dom* to 
it can be must conxenlenlly deter- 
mined by tlie judge when deciding 
tlie question of habillty, rattier than by 
a referee. — C aklilk v. Noiiiukkn 
T nrsTS Co , [1924] 2 W. W 11. 961. — 
CAN. 

1262 iii. .]— A house agent, 

eiuiduyed to look afU'r the renting 
of a furnished house, must keep a 
jiroper inventory of the fm*aiture 5i 
check it o\ er carefxilly with each 
incoming A outgoing tenant, 5: he 
must exereist' care in soeiug that 
tenants to whom he rents the houso 
are tho proper sort of persons to oecupy 
it ; but, in the absence of u special 
' ciintract, the agent is nut a guarantor 
j of the rent, or bound to pay the taxes. 

or to notify the owner so as to prevent 
I a sale of the house for non-payment 
I thereof. — Htlanp v. Costjebton 
(B. C.), [1927] 1 B. L. U. 1166 ; [1927] 

: 1 W. W. R. 340.— CAN. 
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has had the benelit of it, ho must pay 
the commission (Atkin. L. J. ). — Keppel v. 
Wheeler, [19271 1 K. B. 677 j 96 L. J. K. B. 
483; 136 L. T. 203, C. A. 

Annotation: — ^Folld. Harroda, Ltd. r. Lomon (1930), 47 
T. L. R. 07 

1265. Add, Annotation : — Retd. Re City Equitable 
Fire Insco., [1925] Oh, 407. 

1267. Add, Annotations : — Retd. Banbury i*. Bank 
of Montreal, [19181 A. C. 620; EvoK*tt v. 
Griffiths, [1920] 3 K. B. 103. 

1269. Add. Annotations : — Apld. ilalliuoll r. Ven- 
ables (19.30), 99 L. .T. K. 13. ‘.io.i. Retd. 
Banbury v. Bank of Montit'al, [19181 A. C. 
620; Goldman r. Hill. [19101 1 K. B. 413; 
The Empress (1922), 92 I.. .1. P. 42 ; Pratt r. 
Patrick, [1924] 1 K. 13. 488. Mentd. Ellis’ 
Trustee v. Dixon-Johnson, [1921] 2 Ch. 

1288. Delete “ For full arms., .see Kijuity.” 

1304. Add. Annotation : — 'Rcfd. A -(J. v. (todd.u’d 
(1929), 98 L. .T. K. 13. 713. 

1311. Add. Annotations Apld. Holt r. Markham, 
[1923] 1 K. B. 604. Dlstd. .loncs r. Waiint; 


& Gillow, [1926] A. C. 070. Refd. British A 
North European Bank v. Zalz.siein, 11927] 
2 K. B. 92. 

1316. Add. Annotation : — Retd. Oaraillo Tank 
S.S. Oo. V. Alexandria Engineering W’orks 
(1921), 38 T. L. B. 134. 

1316. Add. Annotaiiona : — Consd. The MogilitT, 
[1921] P. 230. Mentd. I^ws v. Smith, The 
Rio Tinto (1884), 9 App. Cas. 350; Tho 
Stream Fisher, [1927] P. 7.3. 

1318. Add. Annotation : — ,4s to (1) Retd. Anderson 
V. Equitable Assco. Soe. of United States 
(1920), 134 L. T. 657. 

1346. Ad//. Annotation : —ConsA. r. Goddard 

(1929), 98 Iv. J. K. 13. 713. 

1352. Add. Annofniion : —MeniA, Youv/4l r. 
Hibernian 13ank, [1918] A. C. 372. 

1356. Add. Annotation :• -As to (I) Refd. Youroll 
r. Hibernian Bank, [1918] A. (L^72. 

1363. Add. Annotatio)! : - /7r»//*ra//j/, Mentd. Youivll 
r. Hibernian Bank, [1918] A. C. 372. 


1264 ii. .iftiiig for vendor a- 

purchaser — Vayment of rnii^t to vendor 
after notice of elann by pnrclumr J — 
Where an apreut who acted lor both 
I)artjes in connection nlth a sale ot 
linmovol»le property on the tcrniH of 
“ cash uffaiii'ti tronsfer,” rceoived tlic* 
rontu after noti/o that they were 
olahned by the purcha-.i'r, paid tliern 
over to the feelh^r as havJus, In hlw 
opinion, tho better title thereto: — 
field; iio was peisonullv Ualile to tlio I 
purebasor therefor. — I )k Ko< k j . 
Fjnoium (1902), 19 S. C. 13U. — S. AF. 

tw. Wool broker.] — A wool liroker, in 
casea where ho reeeiv/'s wool fr/un a 
oustoiiier upon whicli a limit fiUH l>een 
placed, is not In law Itunnd to Indi/ato 
to tho oustoiner tlie otate of the 
market from time fo tune, so ns to ho 
liable In dama^c'^ if ho failn to do ho, — 
FKIiKFm\ r. OlNUiSLL, (1921] K. In L. 
374.— S. AF. 

PART Vni. SECT. 2, SUB-SECT. 2.- C. 

1260 vii. .] — Deft., an iriHiir- 

aneo broker, ifi'utuitouHly pro/sired 
pollflcH fioni Ainori<*an /-os. . -Held ; 
un it with not siiown that (kft. w'uh in 
any way neK'liffent, nr that ho knew or 
ouirht to hav«» known of th<* invulidlt) 
of tho polieio-i, deft, was not liable.- - 
DiMmioKF r. (loviJEit (1921;, 50 

O. L. n. 119.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— 

A. (a). 

ti. Purser employed on ship by 

railway company — Money advanced by 
company to enable ship to be procured.] 
Jleld : the co. w ere nut liable to account 
to tho shipowner for money retMjIveU 
by the purser ic not paid over, for ho 
was accountable to tho shlpowTier.- 
Vanevery V. Buffalo sc Lake Huron 
ICY. Co. (1861), 20 U. C. It. 630.— CAN. 

1276 1. Failure to keep accounts — ] 
Lvability for charyes of accountant jnre- i 
partng accounts.}— J)ett., employed bv | 
pltf. to adininiMter his alfulrti, cvhibited 
gross negllgtnce in carrying out his | 
trust. He failed to keep proper hooks 
or records of pltf.’s allairs or to render 
accounts. Pltf. was compelled to i 
employ accountants to prepare oc- I 
counts betw’pcn the parties : — field : 
pltf. w'as entitled to claim the charges f 
of two accountants for prepanug 
accounts between tho parties as 
damages due to deft. *8 negligence, i 
which deft, shonld have contemplated 
as the natural result of such negil- > 
geace. — .\1kax> v. CZ.AKKB, (1922) j 
k. D 1. 49.-S. AF. I 


sx. 1^0 duty to account to minor - .lyinl 
appninttd by yunrdian.] - An agent 
appointed by lh<* gtiurdmn of a mlnoi 
Is n.>l lialde to account lo th<* minor 
for lui- acts, even though ho undved 
properfioH boloiigiug lo tlm minor -- 
llAMATHAN (hlEri lAU r. MOTIIIUI 
Piiicrry (1919). 1. L. K. i:i Mad. 429 — 
IND. 

By. Account'* framed on u rung basis — 
t(' contatnmu incorrect iti ms ) — Pc ft. 
wa« enipifiycd lii pitfs , the o\ors. ol 
an estate, t<» adiiiiuistcr tho /‘state on 
♦ heir hehair Pitfs. Iiuvltig sued deft, 
for an account ‘ — field • as the 
accourilH r/ind<*rod liy deft, w/'re 
framed on n wrong basis as betwe/ii 
piineliiul & agent Sr wore Incoriec I in j 
ecrtuln pact ieulnrs, deft must pciider , 
an account withm foutt/‘cn days. 

KUI/.F «. V\N DIIK’H KM/'lfTOUS, 

119181 App D no. S. AF. 

PART VIII. SECT. 2. SUB-SECT. 3.- 

A. (•). 

13261. Affcni for sale — PrmnpnVs 
intention to defraud creditors known to 
/ipraf.) - Where goods were dollver/‘d 
to agents for sale, & the principal, 
to tho knowledgo ot the agents, in- 
tended to d<‘frand lus er<*dilorh by 
making away wdlh the proeeods of the 
sale:— //#W.* (1) tho prlnmpal in 

suing tho agents for an a/^-ount ot 
the goods 90 doilvered tf» them was not 
relying on an illegal eontruet Sc was 
entitled to succeed* (2) the ag«nlH 
w’cre not absolved troiii the /luty of 
accounting to tlie prineipul by tlie fact 
tliat tlie goods ha«t boon delivered to 
the ageuts on a Sunday.— Ki^ski.n r. 
WA8Hr:nM.vx, [1917] W. L. D. 174.- 
S. AF. 

1326 ii. Goods dtlirend lo orient 

on Hunday.] — Buskin v WASriniiMAX, 
No. 1 :)20 1., on/c.— S. AF. 

1326 Hi. .}— Leslie r. M/>iuu.son 

(lt*:)8). 16 U. C. R. 318.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 3.— 

A. (f). 

gi. Particulars ,] — In an action 

which was substautialiy oiio clatndng 
a general account in reality on the basis 
of agency: — Held: an auplication by 
the agent for particular ol huuis alleged 
to have Ijeen converted should lx* re- 
fus/‘a.— S hort V. Laaibe, (19251 1 1. it. 
135.— IR. 

PART VIII. SECT. 2, SUB-SECT. 3.— 

B, (bV 1 

135211. Where fldu- , 

eiary relations have subsisted between , 
tho parties, a ct. will not ro-open ! 


aec/.unlH which have l<mg been sett It'd 
bt'tvooii the pai'tleH, unless pltf. 
eaii tluiw tleniiit/'Iy at least one 
fraudulent oiiiisHloti or itiserlJon In 
th'' accounts. I’lUUN Mal v. Koud, 
M.u’donalpAt f '/)., lii'p. (1919), 1. Jj. It. 
41 All. (Id 5.- IND. 

1352 iii. - - -.J ItAiriM e. L/iw 

(1921), I. L. It. 3 Ban. 1.- IND. 

PART VIII. SECT. 2, SUB-SECT. 3.- -C. 

13811. ( hrcutii stances in whUh right 
nnsiH.] JtMiiM r. j«<>w (1921), I. L. B. 
3 Bam 1.- IND. 

PART VIll. SECT. 2. SUB-SECT. 4. - 
A. (a). 

1379 1. Deposit on intnhase paid to 
null nyntl.] -A lleercied land agent 
w'bo does not bold from his prim iixii 
a wnllen authorHy lo sell, Se who, 
having ollt eted a salo of his prlnel pal’s 
laud, hitH rt'oeivud lioin the f)ni 
chaser, without IiIh prlnelnul’s know- 
ledge, a de/xisll, is not entitled lo relain 
tbon'oiit Ills /'ommlsHlon, hiit miisl 
aceount to ids prinelpai for tlie whole 
of Hill'll deposit. ~ iSMi'iii V. Bamo.n, 
11921) N. Z. L. R. 467.- N.Z. 

1379 il. — - ) Where a depuHit on 

0 sale of land is paid to a laud agent 
ho holdo It, uilloss oth/ rwise utipulatod 
an agreed, for tlie vuntlor, & imiHt 
pay it over lo idni /m demand, Hubjoot 
to the agept'a right to apply tho huiuo 
in payment of uxpc imoH, eommisslon, 

01 otlier ohargeH iiieidental to the sale ; 
hilt tlie ooinniisKlon docH not Include 
conimlsHiou wliicli is made Irrecoverable 
by Ihw.— Buciia.san v Saaihon, ( 1922] 
ii. Z. L. K. 55K.- N.Z. 

8Z. Monty paid to agent by mevihers 
of syndicate fisr jnirchast of land - ( 'laim 
by one, member of simdiiate fur return 
of subscript itm on rescission of sale J- 
I'Jt/., who had Joined with a niunbei 
of other perHOiis In the pnr/'hiiM' of a 
farm, Hubscrihed £50 wdilcli wu'-, 
other suhscrlptlo/iH, deitosiliii wltli 
deft, to be by him paid out i« lodiietlon 
of tlie purcbiise pnee. Tltc nulo of 
th/> farm having be< n cancelled, to 
a claim by pJtf. for (lie return of his 
Hiabscrlptlon deft, raj-ed the defence 
that la* had bo -n luHtructod by the 
syndicaUj not to pay over the monev 
r/s'clved by lilm but to iiold it for 
anotiicr purpose: — IJtUl : t)io deferwi 
raised could not succeed.— M an ol* v 
V. MOYATU8I, [19181 App. D to" 
— S. AF. 

■a. Profits received in fortign n// 
rency — lUde of exchange m Jorout 
jmncipal.] — Cutten v. lin llo/ d 
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1885a. .1— Field v. Allen (1842), 9 M. & W. ' 

094; 152E. R. 294. 

13M, Annotations :—For “ Bridgor v. Savage 
(1886), 12 Q. B. D. 363 ** read “ Bridger v. 
Savage (1886), 16 Q. B. D. 363.” 

Add. Annotation : — Refd. Rawlings v. 

General Trading Co.. [1921] 1 K. B. 636. 

14f09. Add. Annotation : — Mentd. Spencer v. Hem- | 
merdo, [1922] 2 A. 0. 507. I 

1422. A dd. Annotation : — Aa to (1 ) Refd. Baker v. 
Lloyd’s Bank, [1920] 8 K. B. 322. 

1425. Add. Annotaiion : — Aa to (2) Refd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

1426a. Proceeds of sale of goods — Goods consigned 
by commission agents for principal — Right of 
agent to set oil claims against consignors.] — 

In 1917 plif. & F., merchants at Odessa 
in the llusaian Ukraine, consigned large 
qtiantiiies of pigs* bristles to a Russian bank 
at Odessa, as coinmissinu agents, to send the 
goods to Ilnglaud for sale &. remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., os their 
agents, who knew that jdtf. F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Russia v^ere abolished by 
de<ree of the Govt., & In 1918 their assets A 
liabilities wem taken over by the People’s 
Bank of the Russian Socialist Federal Soviet 
Republic. In 1920 the Pe nle’s Bank was 
by tiirtnor decree abolishca A its assets & 
liabilities weie transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Federal Soviet Republic. 
One result of tlus legislation was that the 
head oOico of the Odessa bank in Petrograd 
was raided & its shares were confiscated, but 
the Odessa bank v’^as allowed to carry on its 
business os usual until 1020, when it was 
closed by a local soviet. This permis- 
sion wa« the result of the establishment of 
an independent republicjin Govt, over the 
Ukraine -the Ukrainian Soviet Go\t., over 
which the Russian Soviet Govt, (daimed 
noil her a tie facto nor de jure jurisdiction, & 
wliich wa« also ree^ignised by loi*eign powers 
JIB an independent Govt. Laitr on a £uD 
h'derntion was entered into between the 
Ukraine Republic & the Russian Soviet 
R (‘public Ac recognised as v de facto &, 
recently, as a dc Jure Govt, by the Go\’t. of 
lids country. During transit of the goods 


to England some of the goods resj^tively 
consigned by j^ltf. & by F. became inextric- 
ably mixed, with the result that F. assigned 
all his rights in bis oonsigmnent to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rmhts in the bristles 
consigned to them to pltf. & F. The bristles 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.* commission, but defts. refused pay- 
ment, alleging (infer alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against pltf.’s claim 
a debt due to them from the People’s Bank in 
Russia Sn the Russian Soviet Govt., & pltf. 
in 1923 brought this action: — Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pltf. & F. & the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone ; (2) assuming that the 
bank was non-existent & that some other 
person cr pt^raons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, &. in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.* com- 
mifssion with interest from the date of the 
demand. — Dorf v. Neumann, Lukceck & 
Co. (1924), 40 T. L. R. 406. 

1437. Add. Annotatio7i : — Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

1438a. Unless Jus tertil set up.]— An agent 

entrusted with money or goods by a principal 
to be applied on liis principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person it 
that he is defending on behalf, & with the 
authority, of that third person. — ^B hawant 
Singh (Raja) v. Maui.vi Mlsbati-ud-dtn 
(1929), 56 L. 11. Ind. App. 170, V. O. 

1452. Add. Annotation : — ^Refd. A.-Q. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1459. Add. Annotations : — Generally^ Refd. Do- 
minion Coal Co. V. Maskinonge S.S. (’o. 
[1922] 2 K. B. 132. Mentd. Re Richardson, 
Polo V. Pattenden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. C. 630. 

1460. Add. Annotaiion Refd. Dominion Coal (’o 
V. Maskinonge S.S. Co., [1922] 2 K. B. 132. 


$70. L. IL IJJ . ixjfd., [1U156, 1 1\ L. Ti 
85^. — CAN. 

tb. Commiattixm received by eub-twent 
from prtnctpal—litg/U of agent to 
WCJHW /r07H oub-agetU.h-Vltr. Ikted 
with aejft. as a sub-agent the lauds of 
a wruiu priuoipal, agreeing to pay 
deft. 26 oeuta au acre for fluding a 
purchaser. Doft. unknown to riltf 
communicated directly vidth the prlnoi- 
pal, obtained a lisUi^ of tlie lands 
from him & effected a sale thereof, 
deducting the oommisslon : — Held ; 

8 1tf. was onlitlod to recover from deft, 
tie oomraission less the sum of 25 


the oomraission less the sum of 25 
cants per acre. — -O swalt v. King. 
119191 3 W. W. II. 72.— CAN. 

SO. Fewtif.) It Is settled law that 
a suit by a principal against a com- 
mission agent ho has ugri'ed to execute 
an <nder placed with him by oorre- 
anondsnoo laust be InsUtut-ed at the 
plaoe where the oommlsaion agent 


I carrifN j*n his. business A' that a principal 
cannot sue him at the place from whcie 
I no sent IiIh order ^ — IhiAMnoo Mal r. 
! y hah. 

I PART VUI. SECT. 2, SUB-SECT. 4.— 
A. (o). 

1896 il. , 1 — Assuming a trans- 

action between brokers & their princi- 
pal wm an lUegal one, & the brokers 
paid the proceeds to a person as being 
the agent of their principal to receive 
it : — Held : the principal could recover 
such proceeds from the agent. — 
Airman v. Buudicr Brotukrs, [1923] 
4 D. L. 11 852 ; 3 W, W. R. 785 ; 
varyina. [10231 I D. L. R, 1165; 81 
S« C* Jim 478*~^ANe 


B. a R. 478.-— can/ 

PART Vlll. SECT. 2. SUB-SECT. 5. 

■d. Oeneral rule.} — Where money 
is recoverable by a principal from 


an agent as having been received by 
the i^cnt on the principal’s behalf, the 
agent Is not as a rule liable for interest 
unless by virtue of an express agree- 


PART VIII. SECT. 2, SUB-SECT. 7.— A. 

1468 1. Agent purchasing for himself— 
Spenfie ^formance granted .] — Where 
it was eh(>wn by evidence that deft, 
had agrwd to attend & buy in a pro- 
perty offered for sale by auction, os 
the agent of pltf. Ac for hla benefit : - 
He^ notwithstanding that the statute 
of Frauds had been set up as a d&fence, 
& there was not any voting evidencing 
the agreement, pltf. was entitled to 
a decree to carry out the agreement. — 

, Ross V. Scott (1875), 22 Gr. 29.— 
1 CAN. 
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1467. Add. Annotation : — ^Retd. Bawlings v. 

General Trading Co., [1920] 3 K. B. 80. 

1482. Add. Annotaiiona : — ^Apld. Mortimer v. 
Beckett, [1920] 1 Oh. 671 ; Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. v. 
Eisler, [1926] Oh. 609. 

1484. Add. Annoiaiion : — ^Refd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation : — Consd. Davey v. Robin* 
son, [1923] 1 K. B. 663. 

1490. Add. Annotations : — Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 

U. P. C. 413 ; Harrods v. Harrod (1924), 40 
T. L. R. 196 ; Motor Manufacturers* & 
Traders* Soc. v. Motor Manufacturers’ & 
Traders’ Mutual Insce., [1926] Ch. 676. 

1401. Add. Annotation: — Mentd. Macmillan v. 
CJooper (1923), 93 L. J. P. C. 113. 

1500. Add. Annotation : — Mentd. Lowther v. 
Harris, [1927] 1 K. B. 393. 

1501a. Agent wrongfully acting for other principals 
— Liability of party Inducing agent to commit 
breach of duty.] — Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 lbs., & 
supplied liim with forms of contract bearing 
their firm name as buyers. 1). agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applt., who know the 
position as between D. & reaps., induced him 
to buy in the names of the two firms n total 
of 1,100,000 lbs., arranging with him to take 
over the surplus not required for them. Out 
of that total weight I), handed 300,000 lbs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.’ 
form, was held to be entitled tfj damages 
from resps. as having held out D. as their 
agent. Itesps. claimed to recover over from 
applt. : — Ne/d : resps. were so entitled, 
applt. having knowingly induced D. to com- 
mit a breach of Ids duty to them, wh« reby 
they hod sulTercd the damage. — J asi*kii.son 

V . Dominion Tobacco (3o., [1923] A. (\ 709; , 
92 L. J. V. C. 190 ; 129 L. T. 771, P, (J. 

1501b. Distributing agent for Him producers 
Block-booking film with others Sum tor hire 
thereby reduced.] llEiiHEiiT Wilcox Pim>- 
lUJCTioNS, Ltd. v. Fikst National I Nc hikes 
Ltd. (1030), 74 Sol. .lo. 353. 

1501c. Agent acting for both parties Company 
with separate departments as agent.] A 
trading co. had sejiaratc* d^^pai'tincnts lot 
estate agency A building business. An 
owner entrusted propei*ty to the eHtal4* I 
agency department f< tr sale. 7'he j>r< >Hiw*cti \ < 
purchaser employed the building depart- j 
inent to make a report on tlie drams, & by 
reason of this repoH the \ emlor had to reduce | 


</he price. The co. claimed commission, but 
the vendor refused to pay it on tlie ground 
that the co. had been guilty of lm»aoh of dutv 
m acting for the puiThaser : — Held: a co. 
is one in law, however many busineshes 

it caiTies on, A that in acting for the pur- 
chast'r it was committing a broach of duty 
agent for the vendor. Inasmuch, howovei, 
as tlie purciiaser would in any event have 
had a report on t he drains & would not havi' 
given a higher laice than she in fact gave, no 
damage was sufferi'd by ( he vendor & the co. 
W'as entitled to commission on the solo. — 
TIabrods, Ltd. v. Lemon (1U30), 47 T. L. R. 
97. 

1504. Add: .innolat ions : -Reid. Lynn r. Hamber, 
11930] 2 K. B. 72 ; l^i'gh v. Legh (1930), 143 
L. T. J61. 

1505. Add. AnnotcUion : — As to (1) Refd. Spencer 
V. nommorde, [1922] 2 A. C. 607. 

1508. Add. Annotations : — Refd. Its Richar<lson, 
Polo V. Pattendon, [1920] 1 Oh. 423 ; Taylor 
V. Davies, [1020] A. O. 636. 

1509. Add. Annotations :- -Refd. Tayldr v. Davies, 
[1920] A. 0. 636; lie Olaridgo’s Patent 
Asphalt© Oo., [1921] 1 Ch. 543. Mentd. 
Weld r. Potre, [1929] 1 Ch. 33. 

1513. Add. Annotations : — Refd. He Itichardson, 
Pole V. Pationden, [1920] 1 Ch. 423 ; Taylor 
V. Davies, [1920] A. 0. 630. 

1617. Citations :—¥ov “[1894] I Cli. 110“ rend 
“ [1894] 1 Ch. 610.“ 

Add. Annotation:- -Refd. Jte Windsor Bteam 
Coal Co. (1901), Ltd., [1928] Ch. 009. 

1618. Add. Annotation : — Refd. Albemarle Hupply 
Co. V. Dind, [1928] 1 K. B. 307. 

1520. .idd. AntwUdioHH : Refd. I^ynn c Harnber, 
11930] 2 K. lb 72 ; Lfgli c. Legli (1930), 113 
L. T. 151. 

1526. Add. Annotations : — 1« to ( I ) Apld. lit Thoin- 
MUi, Thomson i\ Allen, 11030] I Ch. 203. As 
lo (2) Refd. Wright v. Morgan. [1020] A. 0. 
788. 

1529a. Unless full disclosure — Sutnciency of 

disclosure.] — Deft, bought shares in the B. 
Co. on the recommendation of T., who wimj 
in the oHice of B. A Co., 8to< kbrokers. K. A 
Co. cairied tlirough the transaction A sent 
deR. two I'ontract notes, on which were the 
words “ bought of ourselves as principals,” 
A no commission was charged. By arrange- 
ment deft, paid 25 per cent, of the price of 
tlio shari's, the balance being carried over. 

' 15. A Co. subsequently became hkpt. A their 

trustee in bkpey. claimed the balance then 
due on the account from deft. :—Held : E. A 
<3o. 'lad made a sufficiently full A accurate 
disclosure to deft, that they were selling as 
principals A deft, with full knowledge gave 
his assent to their iiosition, A the trustee’s 
claim succeeded. — Eixis A (lo.*!- j> t. 

Watoham (1923), 165 L. T. .Jo. 363 


1464 V a. .] — PltLsappUed 

money for the purchase of land of which 
deft, took the deed in his own name 
In an action to have deft, declared 
a trustee A for the recovery of mesne 
profits the defence was that the pur- 
chase price was furnished by pltf. with 
the intention that the land should be 
deft.’s ft that pltf. should have a home 
with deft, dnrmg her lifetime : — Held : 

? ltt. was entitled to judiment. — 
iNNOe V. McLban (1919), 5^*1. 8. B. 
485.— CAN. 


PART Vni. SECT. 2. SUB-SECT. 9.— A. 

11. Agent lending nnmry to 

ptTSofM to whom agerU not authorUed 
to lend.}— A suit by a principal asain<(t 
an agent lor the recovery of money 
lent to persons to whom tho agent was 
not authorised to lend, is a suit fur, an 
ordinary money ao<»unt ft Is crovernea 
by art. 89 ft not ark 90 of Lmiltai ion 
Act (lx. of 1908). — Mutbub Chetty 
V . ArmoAWA Chetty (1917), 1. h . K. 
41 Mad. 1.— IND. 
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PART VIII. SECT. 2. SUB-SECT. 10. 

1680 i. liffnidus itj principal — 

Principal may ripadiate or adupl 
iransactvyn 1~A principal who dis- 
covers that ho lias pnrciiascd his 
agent's own property may elect either 
to repudiate the contract or to afflnn 
it jf he wishes it to stand ft also 
claims the resulting profit, he mu^f 
show that such profit arlsf^H fnini 
transactions completely coveivd bj 
prohibitive operation of tho u*Jiitif>ii 
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1582. Add. Annotation : — ^Mentd. ColliiiB v. Hop* 
kins, ri923] 2 K. B. 617 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1538. Add. Annotations : — Refd. Re Jubilee Cotton 
Mills, [1922] 1 Oh. 100; Re Etic, [1928] 
Oh. 801. Mentd. Re City Equitable Fire 
Insce. (192i), 40 T. L. R. 853 ; Rp Homo Ac 
Colonial Jnsuraiico CJo., [1930] 1 Ch. 102. 

1550a. Broker,] — Applt. employed a broker 

to make speculative purchases of cotton for 
him, A/ became heavily indcbt(^<l to him owing 
to the fall of prices in the cotton market. 
Q’he broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
applt. lie sold {hiier alia) two lots of 
foreign cotton to different jobbers at the 
respective market prices of the day Ac 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
of cotton of the same d(‘scriplion. The 
broker having nssign<‘d his jiroperty for th(j 
benefit of his creditxirs, resp as trustee of the 
deed of assignment, sued ajiplt. to enforce 
the broker’s claim to be indemnified. Tlie 
trial judge found that- there was a real sale 
Ac a real purchase ot the cottons in question, 
Ac tlio Ct. of Appeal accepted this finding ; — 
Held : the simultaneous re-sale to the broker 
did not vitiate the sale by the broker Ac the 


account was effectually closed. — Christo- 
FORIDBS V. Terry, [1924] A. G. 666 ; 93 
L. J. K. B. 481 ; 131 L. T. 84 ; 40 T. L. R. 
485, H. L. 

1552. Add. Annotation : — Generally j Refd. Christo* 
forides v. Terry, [1924] A. C. 666. 

1653. Add. Annotation : — Apid. Christoforides v. 
Terry, [1924] A. 0. 566. 

1558a. .] — IMESON V. Lister (1920), 

149 L. T. Jo. 446. 

1561. Add. Ann(^ion8 : — Aa fo (1) Refd. Prager r 
Blatspiel, Stamp & Heacock, [19241 1 K. B. 
566. Generally^ Refd. Tarn v. Seaman, Neil- 
sen, Andersen v. Collins, Muller (London) 
Lethem, Muller v. I. R (1927), 44 

T. L. R r>3 Mentd. Keen v. Mear, [1920] 
2 Ch. 574 ; Jones (Holloway) v. Woodhouse, 
[1923] 2 K. B. 117. 

1571. Add. Annotation : — Refd. Inche Noriah 
V. Sliaik AllLe Bin Omar, [1929] A. C. 127. 

1580. Add. Annotation : — Refd. llocker v. Waller 
(1924), 29 Com. Cas. 296. 

1584. Add. Annotation'^: — Generally^ Mentd. 
liondon County & Westminster Bank v. 
Tompkins. [1918] 1 K. B. 515; Ellis’ 
Tnisti'e V. l)i\on- Johnson, [1{>24] 1 Cli. 342. 


iM'twocu liliu & the nfircnit, — i 
llOHIVSON V. Kandfontbin, 

[19211 App. D. 108.— S. AF. 

PART VIII. SECT. 2, SUB-SECT. 11. 

1542 vi. .] — An lUftMit employ ud 

to poll goodH cannot himsolf purcdiawo 
Hucl) iroodH at a sale bv public auction. 
— UsiiY V. HiRsen, [1922] C. P. D. 
631.— S. AF. 

1642 vii. .] Jaums v. Jaiivim, 

[1920] 3 D, L. 11. 897.— CAN. 

1550 II. .] — DALMlUt V. 

CimisriK (Y. T.) (1906), 2 W. L. It. 
001.— CAN. 

1665 i. .Vo confirma- 

tion withovt Inumltdut.] In order to 

ni.1 II Itlluli aociniO-C''!''*'* •'iiHOf.aHdii 

ou Iho part of pltf. It niUHt be hIiowii 
that he l)u«, elfhor by word or deed, 
& with a full knowledjre of the clr- 
BtancoH abandoned his rlffhts. — O .suy 
V. Hirhcii, [1922] C. P. D. 531.— S. AF. 

PART Vm. SECT. 2, SUB^SECT. 13. 

1572 ii. ] — lu pursuance of an 

offrccmcMit defts. ohtaiiuMi for pltf. 
a inttte. of i6100,00v» at 6 per cout., but 
without pItf.'H kiiowlodKO enteied 
Into un airroeineut with the migee. by 
which. In coiHideratlon of a coin- 
nussion of ^ per cout. per auiiuin to bo 
paid to them by tlie mtKoe. out of the 
intiTcht payable by pltf , they agreed 
to Kuarautee the payment of principal 
Sc iuteitst, At under that aereemeut 
defts. wi*re paid bj the mtffoe. £2,500, 
beiuK ii2.*»0 each half-year duritiff the 
term of the mt^re. lu au act ion by 
pltf. a«raiust defts. to re<*o\cr the 
£2,.')00 as belnff a secret prollt made by 
them wlilJe iu>thiK as his ai?eut- — 
lltld : pltf. was outltlt'd to payment 
to loin of tho £2,500. — Kuoon r. 
Dalultv 6c Oo. (1916), 22 C. L. 11. 
402.— AUS. 

1572 ill. .] — An asreut has no 

rifflit to receive remuneration other 
than from his principal, unless there i> 
a contract express or Implied to that 
eftect. — bMin.K tJ. SuirrARi) (1919), 
21 W. A. L. R. 19.~ AUS. 

1572 iv. .] — Whore one man 

stands to another in a position of 
confidence InvoUmg a duty to protect 


tl e interests of that other, ho Ip hot 
p milted to make a secret prollt at 
t ho other’s e.\pensc or to place himself 
In a position wheie his luterosts con- 
lliet with his duty. — Robinson v. 
Ramu ONThiN, i.jr., [1921] App. D 
1G8.-S. AF. 

1672 V. A. authorihcd R , 

Ills offont. to sell propcity foi a certain 
sum, A. lUTKcing to take a portion of 
tho nureluoio price in cash k a mtfco. 
bond on the property for the balance. 
R sold the piopeity for the stipulated 
amount, imt without the knowleilcu 
I or conseiil of A. obtained 6: retained 
a eominissioii from the purcha>*er for 
raising the bond. — Ihfd : sueh com- 
mission was a secret profit. Sc B. In 
.'oiKHaling It had actod dishonest Iv 
towards A — Licviv v. Lkv Y, [1917] 
T. J». 1). 702.— S. AF. 

se. Agent receiving present.] — 

Dlbclosute, after completion of a sale of 
land, by tho vendor to certain directori- 
of a purohasiriK co , who wort) con- 
cerned lu the utHrotiations for tiie pur- 
chase, of Ills lutentioii, afttrwurds 
carried out, to malce a money present 
to the purchaser's manager A agent, 
w'ho took tho principal part In tho 
liogotiatlons, & assent thereto by sncIi 
directors, is not effective to prevent 
resciphlou on tho basis of soeret profit 
to tho agent If the vendor has, prtoi 
to iho completion, seoretly led the 
agent to expect that he would I'cccive 
a substantial sum in the event of the 
sale being completed. Sc it is Immaterial 
that the vendor’s motive was to a 
large extent to recoup the agent for 
out - of - pocket expeohos. — Bun Dioo, 
Kiv.t'o.r.CUNNlN«HA.Vf, [1919] V. L. R. 
387.— AUS. 

sf. Agent entering into contract 

vtUh jtrinciiHtl.y—lt an agent, without 
disclosiiig that ho l^ the per-ion dealing, 
himself enters Into a contract with 
his principal, tho latter ou discovering 
tho foot can have the trajisactiou set 
aside. Sc It is immaterial whether there 
has been fraud or not, or whether 
the transaction Is advantageous or 
otherwise to tho principal. — Aon urn a, 
NAimr c. Oakmsy, Bowden & Co. 
(1922), I. L. R. 45 Mad. 1005.— IND. 
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pff. Agent for sale artificially 

infiating rates .] — An agent for sale ot 
goods cannot, while actually selling 
or making settlements on foot of siicli 
liausoetlons, make any secret jirolit 
for Jilmself, or foi persons with whom 
lie Is associated, by artifloiallv inJlatlng 
the lutes 6: then settling ou the basis 
of those rates. — MvmuA Da8-Jau\n 
Nath v. .Iiwan Mal-Rias Chvvd 
(1927), 1 L. 11. 9 Lah. 7.— IND. 

1581 in* . . 1 — T here are cases 

wrbere an agent is entitled lo leiam 
profits, sueh as (!) vvheio Iht con- 
noctiou hctweiu tlie ogcMcy Sc tue 
I piufit is accidental, (2) w (lerc tho trans- 
action producing tho piobts Is outside 
I the scope ot tlic agency 6r no coutlict 
lictwcen dutv 6: interest aiises, (3) 
where the nrmcipul on account of his 
cU'ar knowleilgc I- deemed to waive his 
light to pnitit'Jby his implied consent. 
- Union Uovernmknt v CiiAprnLn, 
[1918] C. P. D. 4U2.— S. AF. 

1681 iv. ] — IMtf signed a 

written ugretnient hy whicli he agreed 
tt pay deft. 2' pel cent, on £2,5U0 
if deft, sold property for tJiat sum, & 
authorised deft, to keep any amount 
paid loi the property In excess of that 
sum. Pltf. claimed a refund of the 
eominishiou retained by’ the agent on 
the ground that ho had seen'tly ob- 
tained u comiTusHlou fiom the pur- 
chaser. Tlie commission obtained by 
deft, from the purchaser, who hud to 
pay cash to pltf., was for lalslng loons 
to enable her to pay th^ seller • — 
Htld : as the commission obtained 
from the purchaser by deft was 
not a cominlssiou on the price, but In 
ro'-ptH;t of an entirely difiercut trans- 
action, his conduct was perfectly 
honest. Sc he had not forfeited his 
rigid to be paid a c ommissiou by pltf. — 
Stanton v Humphrev, |1923] E. D. L. 
419.— S. AF. 

1589 1. RemedUs of principal— 

Principal may repudiate transaction — 
I Not after affirming transaction .] — Union 
I Government p. Chappell, [1918] 
I C. P. D. 462.— S. AF. 

i 1590 vi. .] — Killei.n 

I V. BUTLER (N. S.). [1929] 1 D. L. K. 
, 52.— CAN. 



1598. Add. Annotation : — Mentd. Glicksman v. 
Lancashire & General Asscc., [1925] 2 K. B. 
603. 

1600. Add. Annotation : — Generally, Mentd. Ford 
v. Radford (1920), 36 T. L. R. 658. 

1603. Add. Annoicdion: — Apld. Re A Debtor, 
[1927] 2 Oh. 367. 

1607. Add. Annotation : — Apld. Re A Dobtor, 
[1927] 2 Ch. 367. 

1608a. .] — A hotel broker, who ie acting 

ns the vendor’s agent for reward, is not i^n- 
titlcd to enter into a second agency of the 
like kind on behalf of the purchaser, unh>ss 
this arrangement is assented to with full 
knowledge by the original principal. -Fitu,- 
WOOD V. lluiinEY, [1028] I K. H. 4l)S; 0(5 
L. J. K. B. 070 ; 138 L. T. 49 ; 43 T. L. 11. 
745, C. A. 

16D8b. Although no pecuniary loss to em- 

ployer.] — (1) An English infornuitiou will lie 
against a servant employed by the (’rowii in 
making confidential inquiries, in respect to . 
secret profits alleged to havi* betm mad(‘ in 
the course of his cmiiloyruent. (2) The rule 
as to secret profits is applicable in spite of the j 
fact that no piicuniary inti‘rest of the 
employer is involved. — A.-G. v. Goddaho , 
(1929), 98 L. J. K. B. 743 ; 45 T. L. K. 009 ; ! 
73 Sol. .To. 5H. 


VoL L—Agency. Cases 1598—1638. 

1621. Add. Annoiaiiom : — Generally. Consd. A.-G. 
V. Goddard (1929). 98 Jj. .1. 1C. B. 7 43. Mentd. 
Claikson v. Davies, 1 1 923 1 A. <’. 100. 

1623. Add. Armotation : — As to (2) Apld. A.-G. r. 

Goddard (i920), 98 L. J. K. H. 713. 

1626. Add. A nnoial ions Consd. Rhodes »•. Mac- 

alister (1923), 20 (\un. (\>s. 19; Fenton 
Textile Assoen. r. Thonnis (1929), 4.'> T. ii. U. 
204. Held. Re Ball A Ihin (1927), 137 1.. T. 
586. Mentd. Slater v. JIo\ lo A Sinit h, [1920 1 
2K n. 11. 

1626a. Crown servant.]- -A.-G. r. (•oodaiii). 

No. 1008b, ante. 

1632. Add. Aunotatinris : — A.«» to (1) Consd. Rhodes 
V. Macalislcr (1023), 20 Fom. Fas. 19. Reid. 
Taylor t\ Oakes, Uoneoroni (1022), 127 L. T. 
207. A.v(o(2)Consd. A.-G. c. (huhlnrd (19295, 
98 L. J. Iv. B. 743. Refd. Adsnis /•. Motg.in, 
[1923] 2 1C. n.231. J.S- in (.’I) Refd. Ilatnsden 
V. David Slisir;itt A Sons (1930), ;{.■> Foni. 
(’as. 31 J. (Ivneralhf, Refd. llarrods. Ltd. v. 
Lemon (1930), 17 T. L. IL 97. 

1635. Add. Annotations : — Apld. Alexander r. 
Webber, {1022] I K. B. 012; Re A Debtor. 
{19271 2 ('h. 307. 

1636. Add. Annotation : -Apld. 7kV A Doblnir, 
(19271 2 Fh. 307. 

1638. .4dd. Annotation : Generally, Refd. Re A 
Debt(»r, |1927J 2 Fli. .307. 


PART VIII, SECT. 2. SUB-SECT. 14. 

lB94iii. .l—IftW; pltf. could 

not reeo'vur any coniiul'^slon, Viocauso 
he wat. in a position uhcre hln interest 
wan oppORUd to that of hln pilneipnl, 
so that ho had a tcunplatioii nut to 
Tierforui (altlifuJly Ids duty, & failed 
to dlseloho tho factg. — D’Anev v. 
Land (l»20), 47 N. B. K. 203; 02 
D. L. H. (560.~-CAN. 

1694 iv. - — .]-l’ltfs. filled to re- 
cover (l\e Vietory fkinds. or (lie tint 
eeeds thereof, handl'd by them to oi'ft 

11., a real-estate atfent, In payment of 
the inaeliHse-jirloe of property ouned 
jointly by tJie deft H J’ltfs. aUeared lliat i 

11., knoiiim; that tliex were relMiipr, 

•loeause of meAiienenci', on bis a«l\i<e 
had India (‘<1 Inem to 5dm tbe 

bonds for in\estinen1 m tbe jiropeilj 
without lU'.closiiiK bi" intiTehl therein, 

Ai the errouiid pressed <m tbe et. for 
their return ^^us that a lbluelar\ 
robitionshlj) urisiiiKfrom airem > existed , 
betN%eeii them A: H. uhieh put him i 
uiuier the biu'deii of establisfimK lla* ' 
perfeet fairness of the tiunsaetion, ' 
uttbouffh it was iiov^beie flistliietlj | 
aliened that lliey bad emplojed biiii ’ 
as their a^ent to buy the pioperty : - 
Hild: II. never was pltf.'s uKciit, 
moreover, that ho liad fiilJ> disclosed 
his> interest in the property before 
the sale. 'I’hc disudHsal of ttio action 
vvaa, thert'foro, upheld. — H kndkiwon r. 
Hvmilton, (1«2»J 1 11. L. ll. 721 ; 1 I 
W. W, It. 336 ; 33 Man. L. It. 67.— 
CAN. 

si. Apanl to Taiueitumey advanc- 

ing sum himself.} — Under a contract | 
between a principal Sc a financial afrent, 
by which the agent agrees to raise 
sums of money for tbe principal npou 
first & "oeond mtges., at stated ratea 
of Interefit, of the principal’s land, 
it is not Illegal for the agent to find the 
money him«elf, unle«H there is a Rpeoial 
stipulation to tho contrary ; the fact 
of tbe rates of interest being specified 

E revents a eonflict of interest & duty 
1 the i^nL — Dalgety v. Guay, 
119191 V, X. R. 686.— AUS. 

m I. .1 — The rules applicable 

to agents for the sale of land do not 


apply to a middleman emidojed meivh 
to brlnertiiovotidoriScptitv’fiasei toicether 
lo enable them to mak<« their own 
bnigain ; mitlierHiieh a rrilddlomun nor 
the vendor is obliged to Inform the 
1 pui’eliRHer of tlie jiaj imuit bv 1 he v endor 
of a eommlsMioii for intiodueimr the 
pnrehaser.- (*i.auk v. If i.;evvmmi, 

1 W. W 1{, 147 ; :iU i>. L. K. 
3U,'i : 65 S. (J. U. 61 L— CAN. 

m ii. .) - .SMI ni v. ('ovirom, 

[111271 t I). L. 11. 832 ; [19271 S. O. It. 
,')30.— CAN. 

m lii. — .1 The faet that an 

Uifeut employed by one pet son to elTeel 
an I'xchango of properth's Is, utter 
bniiRlnf; 11 about. re\vurd«*d by tho 
otluT piulv' for doinir ho does not In 
Itself (oiistitu.o him the aifeiit of tho 
latter, thoiijJTh it may be Home evidence 
that lie wan.- Iluovj v r. Hfij, (Alta.), 
(13271 4 I>. L. 1C. UJI2, 1151271 3 
W. W. 1C. 513. -CAN. 

fck. Agent having ojjlittn to jmr- 

rAa«.}— (iUNMNO e. 1 j1i>j»y (No. 1) 
(1922). (58 IJ. L. U. 89; 55 N. .S. K. 
84; ulfd., I1925J 1 D. L. K. 161.— 
CAN. 

si. Partner of agent to buy one of 
trustee vendors — Purchaser suffering no 
damage. I — Woonvv oitTii |F. W.) ([<»., 
Ltd. f. I'oow.v (192.5), :t,5 JJ, C. R. 
386.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 14. 

1694 iil. .1- The rule that where 

an aKent for tho sale of land is, without 
I tho knowledge of his iirinclpul, to 
I reeel VO a comxnishiou from tlie pur- 
I chaser he cannot recover a eonimlssion 
from his principal wpUes to the case 
' of an cxchunKO of prop«>rtleH even 
though the two owners have listed 
them with tho same agent.— OiAVEit 
e. KkM 7% {19291 4 1). L. R. 1045; 3 
W. W. U. 369 ; 38 Man. L. 1C. 310.— 
CAN. 

1699 i. Joint adventurers.}-- Gkosch 
V. Loveridok, Smith v. Lovehidok 
(Ont.), 11930J 1 D. L, It. 309 - CAN. 
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' PART VIII. SECT. 2, SUB-SECT. 15. - 
A. 

1601 i a. .1- If the lucent for I he 

vendor In n salo of real propeitv 
recoivefi commiHsion from the pur- 
eluiher iiIho, the vendor entitled to 
recover I lie amount of siieli eom- 
mlHhion fjom tho utcmit, not with- 
btaudintr that the Rate of tho property 
I has been eompleled - Kohieu r. 
I {KAUMi . (192112 I>. L IC. 951 : rcesf/., 
[1923] 4 1). L. IC. 51 . 51 O. L. R. 215. 
—CAN. 


PART VIII. SECT. 2, SUB-SECT. 15.— 
B. 

•m. Agent to do rr pairs — ^Igevl doing 
work hansi tf.]~\nih'i , hoiHC-aK'oiitH, 
acted as aireiitH for pllf. lo collect the 
rimtH ic to do the necfbMiiy repairs to 
tier pioporly. Itefts. weio ontrmallv 
appointed in 1908, be up to 1911 itad 
the lepairs cxm uted bv outside eoti- 
traeloi’H. Jii 1911 deflH. opened I heir 
«*wn TopalrB yard, did the rupairH tliem- 
HcIveH, Sc elianced the " UHiial trade 
pnccH," vvliieh included a profit. 
Quarterly HtalemontH of account were 
I reEulurly furniHhed by deftK. to jiltf. 
I from the eoimucneeiiient of tie* aifeuey. 
IMtf. oluiiiied to have the ue(‘oimt« 
reopened on tho Kroiind tliat she hud 
been eharfced a Hccret profit by defts. 
on tho repairs evecuted by thorn In 
addition to their <>ommiHsioii : — //eld • 
as pltf. knew’ & approved of the repair 
work belnif exeeuU*cl tiy deftM., Ar d« (('- 
had made feulllrlcui dlHclosuie to pllf 
that they wore ehandiu; a piofit. A. 
tho ohari^CR were not sliown (o /i.ive 
been unfair or uriuHiial, pltf. u«s not 
entitled to have tho ai’eoin re- 
opened. — .SlIRimAUD V. fJAiuios, ii923] 
1 1. It. 21.— IR. 

I PART VIII. SECT. 2, SUB-SECT. 16.— 

I 

1636111. 1— Any secret benefit 

glv'en by one eontracting party to the 
t tt*rent of another with the Intention 
I of influeuciaic his mind in favoui of 
the donor Is a bribe, which enuiii- 
, tho other coutraotlng party to fl.mi 
, u» HOt aside the contract. — Uvvn > 
Donald, 11923] C. P. L. 2i>5 S A / . 



Cases 1686a — 1670a. English and Emfibe Digest Supplement. 


1638a« .] — Pltf. a^greed to purchase a 

motor car from deft., ^ in accordance with 
the agreement ho paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
tract, wrongfully, as the judge foimd. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as pltfs., & they 
then discovered that at the time the contract 
was entered into deft, had promised, without 
the knowledge of pltf., to give pltf. *8 chauffeur 
a share of the profit on the sale of the car if 
pltf. bought it. On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit : — 
Held : the surreptitious dealing between 
deft. & pltf.’s chauffeur was a fraud on 
pltf. ; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent liis exors. from 
now relying upon it ; & they wore entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit. — Alexandeic 
V. Webber, [1922] 1 K. B. 642 ; 91 L. J. 
K. B. 820 ; 120 L. T. 512 ; 38 T. L. R. 42. 

1640. Add. Annotation : — Generally, Refd. Re A 
Debtor, [1927] 2 Oh. 367. 

1640a. .] — ^A. employed L. as his agent to 


negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100, A, without the know- 
ledge or consent of A., paid L. a commission : 
— Held : the payment of the commission to 
L. by B. rendered the contract voidable, if 
not void, against A. — Be A Debtor (No. 220 
of 1927), [1927] 2 Ch. 867 ; 96 L. J. Ch 381 ; 
137 L. T. 607 ; [1927] B. & 0. B. 127, C. A. 

1648. Add. Annotations : — Gonsd. Rhodes v. Mac- 
alister (1923), 29 Com. Oas. 19. Refd. Re Hall 
& Pirn (1927), 137 L. T. 685. Mentd. Slater 
V. Hoyle & Smith, [1920] 2 K. B. 11. 

1649. Add. Annotaiion : — As to (1 ) Refd. Weiss, 
Biheller &i Brooks v. Farmer, [1923] 1 K. B. 
226. 

1666. Add. Annotaiion : — Generally, Mentd. Ruffy- 
Amell, etc., Co. v. R., [1922] 1 K. B. 699. 

1662. Add. Annotaiion : —Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotaiion : — Refd. Howard Houldor 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1669. Add. Annotaiion : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1670. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co.. [1923] 1 K. B. 110 

1670a. .J— Pykk v. Day (1841), 2 L. T. 

O. H. 2S6. 


PART VIII. SECT. 3, SUB-SECT. 1.— A. 

16B4xlva. - — .1 — not allowed 
to recover coinmlaaion on oxohange of 
deft. *8 land, as there was no agree- 
ment in wrltuiR to pay such coni- 
mtssion as lequlred by Alberta Stat. 
1906, 0 . 27. — Nunnklby r. Blait, 
[10191 2 W. W. U. 699 ; 47 D. L. 11. 
254.— CAN. 

1664. xiv b. .] — Alberta Stat* 

1906, 0 . 27. opplies only to the case of 
a vendor's agent 6c does not apply to 
a commission or other remuneration 
claimed by a pun'hascr’s agent. — 
PoTiKii V LANniCN, 11020] 3 W. W. R. 
107.5.— CAN. 


1664 xivo. .] — Under an oral 

agency agreement an agent claimed 
oouiinission for selling ut a lump sum 
oertain properly. Shortly before the 
trial, Alberta titat. 1006, c. 27, was 
amended: — Held: (1) the amending 
Act did pot apply to an agroeniont 
made before its passing ; (2) the agent 
was entitled to compensation, fixed 
at the oomnilssion rate on the fair 
proportionate value of the goods, for 
sale of the chattels. — F iltbau 6c Db 
Houbsy V, NifisBiTi', [1020] 2 W. W. R. 
892 : 6J 1). L. R. 514 : 15 Alta. L. R. 
622.— CAN. 


1664 xiv d. .] — An agreement for 

the exchange of lands was on a principal 
form on one side of a shoet of paper, 
but In UNO parts, the one oollra the 
offer 6c the other the aooeptauoe, the 
one being placed Immediately above 
the other ; the lower part only was 
signed by deft.. 6c the upper was 
signed only by the person with whom 
deft, was making the exchange. The 
upper part oontalnod a clause by wldoh 
the person signing was to pay " the 
regular oommlsslon " ; 6c the lower 
part, signed by deft., contained the 
w ords ; “ I agree to pay a commission 
ou 626,000 at 2i per cent ” on execu- 
tion of the agreement to pltf . : — Held : 
the agreement to pay pltf. a oonunis* 
«lon did not satisfy Stat. Frauds, 
s. 13, us enacted by 6 Geo. 5, o. 24, 
s. 19, 6w amended by 8 Geo. 5, o. 20, 
B. 58, for the agreement was not In 
writing sci>arato from the sale agree- 
ment, 6c an aotiou for the commission 
oould not be maintained. — Davis v. 
Bbogs (1919), 46 O. L. R. 169 : 17 
O. W. N. 63.— CAN. 


1664 xiv e. .] — Held : the agree- 
ment io pay a rommissiou, in order 
to be separate from the salo-agreo- 
ni ‘nt, need not be on a smiarate piece 
oi paper. — Hayoabth «. Wkbb (1923), 
64 O. L. R. 172.~OAN. 

1664 xiv f. .]— Silvkbmaw v. 

Lkgrbb (1919), 45 O. L. R. 107 ; 47 
D. L. R. 713 ; 16 O. W. N. 278.— CAN. 

1664 xiv g. .}—Held : an addi- 

tion to Stat. Frauds was not retro- 
spective, 6c was no bar to an action 
based upon an agreemout not in 
writing entered nto before its enact- 
ment. 

An Act which is a bar to an action 
to rooovor an agent’s oommissiou unless 
the agreement therefor be in writing 
is also a bar, where such agreement is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from earning the 
oommlsslon. — S mith v. Ui*i*kk Canada 
COLLKOK, [1921] 1 W. W. R. 1154 ; 
67 D. L. R. 648 ; 81 S. C. R. 413.— CAN. 

1664 xiv h. Construction of 

aoreemeni.] — McIntyre 6c Co. e. Law, 
[1918] 2 W. W. R. 369 ; 13 Alta. L. H. 
273 ; 40 D. L R. 231.— CAN. 

1664 xiv J. .] — Land Agents 

Act, 1912, 8. 13, prevents a land agent 
from recovering oommlsslon under an 
oral agreement extending the period 
fixed for his authority by the document 
oreating it. — H ooi>kb v. Anderson 
(Edward) & Co., Ltd., [1918] N. Z. 
L. It. 119.— N.Z. 

1664 xiv k. .] — Land Acrents 

Act, 1912, 8. 13, covers every action 
for remuneration for or in respect of 
the sale of land : Sc. the faot that an 
agent Is not employed to sell land but 
only to find a purchaser does not 
exolude the operation of the sect. — 
Hooper v. Anderson (Edward) Sc 
Oo., Ltd. (No. 3), 11919] N. Z. L. R. 
66.— N.Z, 

1664 xiv 1. .] — The effect of 

Land Agents Act, 1912, s. 13. is to 
prevent the agent from roooverlng his 
oommission by action. — G lisoow v. 
Hood, [1920] N. Z. L. R. 586.— N.Z. 

1664 xvi a. .]— McLadoh- 

UN & Co. V. Sires, [1925] 3 D. L. R. 
90S ; [1926] S. L. R. 690.— CAN. 

1664 xxi. Agent aetino for 

syndieate — AUo fuomifer ofsvndieaU.i — 
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— Where an agont is intorosted himsolf, 
along with others, in a transaction 
which is being carried througli by him, 
he printd facie is not ontltlcu to charge 
his oo-adventurers any commission. — 
OnASQow V. Hood, [1920] N. Z, L. R. 
686.— N.Z. 

1664 xxU. Soldier Settlement 

Act, 1919 (e. 71), s. 61.}— A real estate 
agent entitled to bis commission on a 
sale made before the coming into 
operation of the above Act. — Row- 
lands 6c Johnstone v. Holland 
(1920), 63 D. L. It. 652.— CAN. 

1664 xxiil. .]— Deft, listed 

lands with pltf. for sale, 6c pltf. negoti- 
ated with three soldiers, although, 
apparently, pltf. did not get into 
touch with the soldiers until after 
July 7, 1919, when the above Act 
came into force. Eventually the land 
was sold direct by the Soldier Settle- 
ment Board to the soldiers 6c pltf. 
claimed oommission from deft. : — 
Held : pltf. not entitled to commission. 
— Todd v Potvin, [1922] 1 W. W. R. 
479 ; 63 D. L. R. ^3 ; 17 Alta. L. H. 
226.— CAN. 

1664 xxiv, .] — Lands were 

listed with the Soldier Settlement 
Board at the specified price of 63,800. 
Deft, agreed to purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft, then arranged with 
the owner that the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently done. Sc be 
agreed to give, 6c did give, his promissory 
notes for the dillorenoe as part of the 
oonsideration 6c as In inoroase in price : 
— Held : the above sect, did not apply. 
— Flower v. Sanderson, [1922] 3 
W. W. R. 464.— CAN. 


1664 XXV. .] — In order to found 

a legal claim for commission tliere 
must not only be a causal, but also a 
oontraotual, relation between the 
introduction 6c the ultimate trans- 
action of sale. Where there Is no 
employment to sell express or implied, 
there can be no claim to remuneration. 
— Wekden V. Turner (1922), 68 
D. L. R. 748 ; [1922] 3 W. W. R. 623. 
—CAN. 


1664 XX vL .)— Morrm v, 

Walton (1914), 28 W. L. R. 647 : 18 
D. L. R. 656 ; 24 Man. L. R. 361.— 
CAN. 
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1688. Add. Annatatixm : — Expld. & Dlstd. Patent 1687a. Commission on sale.] — (l) Although 

Castings Syndicate v, Btherington, [1019] 2 commissions on sales are usually paid by the 

Oh. 264. ‘ vendor, an express bargain may llirow the 

1687. Add. Annotations : — ^Mentd. Lebeaupin v. commission upon tlio purchaser. 

Crispin, [1920] 2 K. B. 714; S.S. Celia v. (2) Where an agent is employed to make 

S.S. Voltumo, [1921] 2 A. C. 644 ; Soc. des inquiries about a particular business with n 

Hotels l<e Touraet>Paris‘Plage v. Cummings view to his employer’s acquiring it, on tlw' 

(1921). 126 L. T. 613. terms of his being paid by the purchaser « 


t671 via. .1— In the 

absence of an express contract as to the 
oomniihsion which a real estate agent 
is to receive, ho is entitled to a reason* 
able remuneration having regard to the 
ciromnstances of the particular case. 
The fact that the agents in a certain 
town have established a custom among 
themselves as to tho rate of com* 
mission, docs not render such custom 
binding upon those who do business 
with them in the absence nf notice, 
express or implied, that tho charges 
for thoir services arc to bo based ou 
such custom. — QxRiiAM) r. Newman 
( 1922), 66 1). L. H. 770 ; 32 Man. 
L. R. I ; [19221 1 W. W. R. 867.-~CAN. 

1671 tx. When implied 

contract negatived.} — Deft, advcrtlied 
ids business for sale in a local news- 
paper. Tho following day pltfs., | 
having seen tl)c advcrtisoiucnt, culled I 
ou dc/t. & inquired tho price. I’ltfs. i 
tlieu entered iuU> ooiumunlcatiou with ! 
A., who ultimately bought the bnsiuess : 
— Reid: deft, had never considered 
that he was employ ing pltfs. to act as 
his agents. & pltfs. liad failed to prove 
any implied contract by deft, to 
remunerate them, — C’liAri'LK o. Mos8. 
[19201 22 W. A. L. R. 74.— AUS. 

1671 X. .}-Htf. was 

asked by defts. to find a puicl)a.scr for 
a wagon, & he succeeded in intro- 
ducing to defts. H., who bought tho 
wagon from them. Defts. deulud that 
it was agreed that pltf. should bo pal<l 
a commission, but It was admitted 
that they know tliat ho rocoivod com- 
mission for wagons sold by iiim. H. 
stated that ho was sent to defts. by 
pltf. & would not have bought tho 
wagon if he had not boon persuaded by 
pltf, Ui do BO : — Held : an ugrconicut 
to pay commission was Implind. — 
Nicuolas V. Dumoulin (1919), 46 
D. L. It. 687.— €AN. 

1671 xi. .] — An Im- 

plied contract to pay a real estate agent 
a commission for his services if lie 
found a purchaser for a properly is 
negatived by the fact that the owner 
refused to list the property %\ith liiin, 
although she gave him the ti'nus upon 
which she was willing to sell. — T olley 
& Co. V. SKUOE (1922), 63 D. L. R. 
602.— CAN. 

1671 xil. .)— It is 

not a general principle of law that 
whenever a man, having found out 
from the owner of property the terms 
upon which it can be sold or loosed, 
produces a third party who will buy 
or lease on those terms, be thereby & 
without more entitles himself to pay- 
ment of a commission by such onmer. 
There must be, in addition to this, an 
intimation to the owner that a com- 
mission would be expected from him 
in the event of a sale or lease being 
effected upon the tertus stated. The 
intimation of expectancy of a com- 
mission not negatived by the owner who 
permits the other to go to the trouble 
of finding a customer in the expecta- 
tion of earning a commission, may well 
be a fact from which a promlseto pay 
a commission roav be Interred. A 
m^re volunteer who acts as a go- 
lietween between buyer &. seller & 
ultimately produces a sale cannot upon 
that fact alone found a legal claim lor 
commission, nor can a third party, 
who acting for a possible purchaser, 
obtains from a property owner terms of 
sale or lease. Sc thus brings about a 
completed transaction upon those 


identical tenns, legally claim a com- 
mission from the owner In the absence 
of some promise to pay a commission, 
either express or iiupliod. — C iiambrr- 


UN w. maw (1922), 68 D. h R. 754 ; 
[1922] 1 W. W. R. b9.— CAN. 


1679 iv. Out of what fund pay* 

oftle.l — The agent Is entitled to pay 
himself his commission out of any 
money paid to him by Ids principal, 
without any appropriation by the 
latter. The right, however, does not 
extend to any sum paid to tjie agent 
by sonic third person on behalf of the 
principal. — Olahoow e. Hood, [19201 
N, Z. L. R .586.— N.Z. 


1679 V. Deposit on sale of 

land .] — A licenced laud agent, who does 
not hoM from his prlnclp.il a written 
authority to sell, 5r who, having 
efiocted asalc of kis principal's laud, has 
rooelved from tho purchaser, witliout 
his principal's knowledge, a deiio^lt. 
is not entitled to retain thereout his 
comtuiHs>iou.--SMi*rii v. Rahon, 119211 
N. Z. L. Jl. 407.- N.Z. 


1670 vi. — .1 — When a 

deposit on a sale of land is paid to a 
laud agent ho inuMt pay it over to him 
on demand, subjeut to the agent’s 
right to apply tiie sumi in payment of 
expenses. coiumisHlon, or other cltaiges 
iiKsidental to the sale ; but oom- 
mhisiou width is made Irrecoverahlo 
by law Is not a Just allowaiuc deduct- 
ible by tlie agent. — HUoiianan r. 
{Samson, [1922] N. Z. L. R 568.- -N.Z. 


■n. Ammnt of remunertd ion — Sale of 
mortgaged properly — As if free from 
incumbrances.] — Resit, placed a farm 
in tiie iiands of appits. for sale or 
exchange 8c undertook, should a sale 
or exclmuge be ellected by thtmi, 
to pay commission at specified tales. 
Appits. found a purchaser for (tie 
property & an agreemout was exeeuti d 
whereby resp. agreed to sell tiie 
property •* as if free from Incum- 
brances," Appits. sued for com- 
mission on the full value of resp.’s 
property uuluciuulierod, but the magis- 
trate hold them entitled only to com- 
mission on the value of the equity 
of redemption : — fiRd : oomn'issloii 
was payable ou the gross price of tho 
property sold. — K nyveti* & Pkatp v. 
Buimtod, [1918] N. Z li. R. 53.— N.Z, 
BO. Necfssity for rompVmnrr v'llh 
Land Agtnis Act, 1922. J — Pltf., who 
was a laud agent, received instructions 
from deft, to ■'sell deft.’s property, & 
obtained a buyer at tho prli-e 
authorised, who paid pltf. a deposit 
of £200. On tho same day that pltf. 
sold the propert y deft, sold It to another 
buy'or Sc in effect repudiated tho con- 
tract of sale ellected by pltf. on his 
behalf. On the repudiation of tho 
contract pit/, utilised tho deposit of 
£200 reooived from bis purcha«ser in the 
purchase of another property by the 
first buyer. 1 »ltf . not withstand lag tliat 
he did not forwurrl tho deposit, with tho 
signed coutract to deft., lt»u) ills com- 
mission, sued deft, for commission on 
the sale. Deft, applied for a nonsuit 
on the ground that pltf. had not com- 
plied with tho priivisions of Land 
Agents Act, 1922, s. 8, deducting his 
commission from the deposit. Sc 
handing tlio balance to deft. The 
magistrate having nonsuited pltf. : — 
Held : soot. 8 deals with the applica- 
tion of trust moneys Sc if the deal waa 
going through it was the duty of pltf. 
as a^nt to act in compliance with it, 
hut if tho deal was not going through. 
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If there had been repudiation an tho 
magistrate found Boct. 8 had no 
application. IMtf. was aoeordlugiv 
entitled to payment of his oommisKioii. 
— Rallantvnk r. OLOirrr (1927). 29 
Vi. A. T,. It. 93. -AUS. 

1684 ia. .] —Hamel v. 

Patrnaude, ll92.j] 4 D. L. 11. 1071 ; 
[1925] H. C. U. 493 : rt'vsg., [1925] 4 
D. L. R. 677 : Q. R. 35 K. R. 333.— 
CAN. 

1684 vi. .1 A dIsIHhutor 

of machinery wrote its agent with 
ivfeivnco to a prospective sale at 
41,20t) OH follows : " Your commission 
1 0 per I'cnt. If we finance, 2.') per cent, if 
>Mm handle cash hasls : ildd : the 

{ ihrase “ handle cosh liasls " could not 
>e given nn allegeii trade meaning tliiil 
theagiMit should buy from his principal 
& iH'scll to the prospective piiixihuser A- 
assume full responsibility to him. — 
TnENwmi, Ltd. t>. .Iauvm Kleituic 
(’ o.. Ltd. (R.(\), [19291 4 D. L. it. 100; 
2 W. W. It. -ISO.— CAN. 

ap. Action for emnmiasUm on sfite — 
Defence denying mtte~^lCJfect.\ -When 
in an action for commlssloti on a sale 
tho princlpars pleudmgs deny the 
agn'Oineiit tor sale, such denial lu' 
dicutes his repudiation of the agreement 
to pay t he agent. Sc, under the dootrlne 
of untluipaUiry hruuch, tlio latter, ou 
proving ids right to I he comridNsion, is 
entitled to Jndgnioni for the wiiole 
amount thereof, even though under 
the agreement it was to be paid In 
liis(alm(‘nt.H at dates which are yet in 
future . — Han VON v. H'iedman, I1026J 
1 W. W. R. 012.— CAN. 

BO. - - Tariff rait of f'siate Agents 

JnMtute.] -Vi.Bis Sc (io. Jacduhon 
&^.SoN, [1928] App. 1). 25. 8. AP. 


PART VIII. SECT. 3. SUB-SECT. 1.— 
B. (a). 

1693 vii. .1— A sale of land 

directly by t ho owner, after It had beet: 
listed for sale with a bwiker, does not 
entitle tho latter to his commission, 
nicroly becauso 11 happened to be sold 
to a purchaser with whom lie had 
negotlaied in a previous transaction.— 
OiLUEiiT Brotubki* ®, McDiLL (1917), 
30 D. L. R. 324.— UAN. 

1693 vlii. .1 — Where a ^rson 

discovers that another Is considering 
tiie purchase of a piece of land Sc then 
ascertains from tiie owner tliat he will 
sell & pay a comtnlsslou. but does not 
afterwarilH communicate with the 
prospective buyer, & tho latter Sc tho 
owner coinpiote the sale theinHclvuH, 
there is no commission payable by the 
owner. — L anoton r. Nichoi/ion, [191 8] 
1 W. W. R. 908.— CAN. 


1693 ix. .]— An agent for th< 

sale of coal who had merely lidci- 
viewed a customer Sc imtifml lii^ 
principal that ho liad done hi< . it eld : 
not entitled to a coinmlsHion on on 
order given about two monUiH later 
direct to tlie pilncnml. <5(c after an 
Insnection of the coal by the customer. 
-iVjND ». .STrilOKoV (kyNBOLIDATKD 
COLLIEHIKH. 2 W. W. R. 

912; 41 J> L. K. 147.— CAN. 


1093 X. .1 — In the absence of a 

special agroeraont that he is to be 
rctu unorated If he docs not find a 
purchaser, the agent Is not entitled ( ti 
omiiinisston whore the owner senn to 
purchaser whom be himself has foiiriU 
where the owner found the I'^oi c f '/ 
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commiBsion on the purchase price if business 
is transacted, & where the paries are brought 
together through his agency, he is entitled 
to commission, even where the actual pur- 
chase is ultimately effected through the inter- 


vention of another agent, provided that his 
services are really instrumental in bringing 
about the transaction. — Bow’s Emporium 
Did. V. BRErrr (A. R.) & Co., Ittd. (1927), 
44 T. L. R. 194, H. L. 


subscquoutly purchased, although the 
agent subaequontly spoke to the same 
person, the agent was not allowed the 
commission. — ItAitAoan v. Wallack, 
111)10] 2 W. W. 11. 808 ; 48 D. L. U. 
158 ; 12 .Sask. L. 11. 301.— <JAN. 

1603 xi. .] — Whore an agent 

spoke to one about certain land & 
the latter refused to buy, but some 
time afterwards, hearing through 
another channel that the land could be 
rented, wont to the owner’s place for 
the purpose of renting it & was Induced 
by the owner to buy It : — I/eld : the 
agent was nut ontltlod to cointnission. 

TAYLOII V. UABBm’S, fli)201 1 

W. W. H. 1024 ; 63 D. L. It 69 ; 13 
Sask. L. 11. 198.— CAN. 

1698 xii. Deft, desired to 

acquire or gain ooutrul of certain 
shanis In a co. Pltf. onlliucd to him 
a plan, & for carrying out the arrange- 
ment onc-thlrd of tl>o sliares were to bo 
given to pltf. ntf. worked on the 
undertaking &. made considerable 
l>rogn^sH, but before the scheme was 
earriud out deft, obtulued what he 
wanted in other ways & it bout 
making use of pltf.’s services : — I/rld : 
pltf. could not recover the agreed 
eommls8lt)n. — MAClNTyitK «. Millkk 
(1022), 70 1). L. K. 218; [1922] 3 
W. W. II. 629.— CAN. 

1603 xili. .1 — Ah a general rule 

& in the ubHonce of any htipulation 
to iho contrary a principal, who ein* 
loya a huu-e ogonl on commisMon to 
ud a purchaser for a house, retains 
the right os against the liouse agent 
of selling the house to a third iJurty, 
who has not been iutrodneed by tlio 
house agent directly or through another 
agent at any time hcf«)re a proper offer 
is brought to him bj' the bouse agent, 
if by so selling bo pi'cnenta tJic house 
agent from earning his i)rupcr com- 
mission he is not Uublo in dainagCh, for 
the act of selling is u rightful act as 
against tiie liouso agent. — Doohk r. 
ZKUPUHUicun 6c. D U N CAN , L 1 0 1 8 ] 0. 1M> . 
283.— S, AF. 

1603 xiv. .1 — An auctioneer 

was employed to sell nrojicrty by 
auction on condition that if tlie 
rtwvvo priv'O was not reached no 
eonimissiou was to be cliaigoil. Tin* 
Kjservo pnoe not being readied, the 
property was not sold. A prospective 
purdiuhor, who was prebcnt at tlio 
auction 6t wlio knew who the owticr of 
the proiierty was, was about to ap- 
proaeli Clie owner after the conclusion 
of the auction with a view to negoti- 
ating for the purchase of tlio property 
when the auotlonoer foruialiy intro- 
duced them. After protracted negoti- 
ations the prospccti\o iniivJiuHcr 
bought iho property: — //fid: the 
auetUmocr’s agency terminated tlio 
moment he failed to sell by auction. — 
Mautin r. CuiutiK, 11921] T. P. D. 
60.— S. AF. 

1693 XV. .]— Deft, listed his 

property with pltfs., real estate agt'nts. 
for sale at a llxcd prieo 6t on nained 
terms. I’ltfs. mentioned the property 
to one F., who thereafter negotiated 
with deft, for the purchase of the 
property, & concealed from him the 
fact that pltfb. had sent him. Deft., 
thou, without any knowlcdgt* of 
idifs.’ intorvenUon, sold to F., on 
terms less ndvantagouus to himsolf 
than those contenijilated in the agi'oe- 
ment between pltfs. 6c himself. Thcr<‘ 
was nothing in the circmnstauoos to 
put deft, upon hisinqiilry as to whether 
pltfs. had sent F. to him :—i/e/d ; 
pltls. could recoAcr neither a com- 
mission on the sale nor anything for 


their servleofl by way of quantum 
meruit. — Elvin v. Clough (1908), 7 
W. L. R. 762 ; 8 W. L. II. 690.— CAN. 

1700 iv. .] — If the seller has 

opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, & later the buyer renews the same 
through an agent, iho agent is entitled 
to commibsiou. — F itzorbald v. Buck- 
LKY, 11924] 4 D. L. R. 38; affo. 26 
O. W. N. 538.— CAN. 

1702xxxix. .] — H. agreed with 

S., who had certain proiiortles in his 
hands for sale, that he bhoiild receive 
half of the commission if lie olTectcd 
a sale. At the tliuo a likely pur- 
chaser, C., was known to both parties. 
If. prcbsi'd C. to purchuHC. liui after a 
time, as a matter of policy, let the 
matter dtop, intending to upiirooch C. 
again on a titling occasion. In tlie 
iiieunlimo a member of K.’s stulT 
indirectly approacliiHi C., who decided 
to imrchase : — Held : 11. had Cbtal>- 
lishod a chain of causation bctw'ccn his 
efforts 6c tlio roault, 6c ho was cull tied 
to lialf the commission. — Ukai.v v. 
Kaunukiw (1921), 17 Tas. L. K. 32. — 
AUS. 

1702x1. .] — ntf. as agent for 

the owner of certain property intro- 
duced it to A. The owner was asking 
£17 17s. per week. I'itf. ga\e A. tiie 
key, on which waa a lulicl beaiing only 
the iiuino of the owner. A. told pltf. 
the properly was unsuitable. 6c returned 
the key. About a fortniglit later A., 
t rough Hcelng the owner’s name on 
tiic label 6c eoiibullitig the tolopliouo 
ilircctory, diseo%ered the ow’ner’s 
addrcHh, & met liiiii to discubs tlio 
letting of tlie properly, but did not 
tell lilm that she liad scon pltf. After 
negotiations lictivetm A. & tlio owner 
e.\l ending o\cr some days tiie owner 
agii'cd to let tlio property to A. for 
t w’elvo niontlis at £13 1 3.s. per w'cek : — 
Held: pltf. w'OH entitled to comims- 
blon. --Hymons r. Cai.lil, 11923] 
V. L. It. 49.- AUS. 

1702 xU. .] — Deft. ga^e to 

I iltfs. written authority to sell lier 
uud on teriiiH, one of whieli was 
“ pilee, very lowcsl, £10,009.” I'ltlb 
brouglit the property under tlie notice 
of A., wlio got into persomil coiii- 
mumcutlon wnth deft. & decided that 
It w'ould suit him in every W’ay, except 
as to price. After a delay of some 
weeks deft. & A. resumed negotiations, 
which led to a sale of the property to 
A. for £7,300: — //eld: tlie reluUuu 
of buyer A' boller w’us really lirouglit 
Hiiout by pltfs., who wxto entitled to 
eomuiisHion. — BiR'n''ii.NKLL v, Muiuim, 
1 1913] V. L. 11 201.— AUS. 

1702 xUi. . J — Agent :— Held : 

entitled to recover commission. — 
(lAAtUiJC V. EXt'KUUOR LlPK AhSURANCB 
(Jo. (1917). 36 D, L. R. 692.— CAN. 

l702xUii. .]— In 1913, deft, eo- 

emiiloycd pltfs., brokers, to sell its 
luiubcr property at a minbaum price 
of $110,000.00, 6: agreed to pay a 
eomuussiou on the purchase price. 
During the remainder of that year & 
the whole of 1911, pltfs. were workiiig 
on tills uropnsitUm, but tailed to 
effect a solo. In 1916 the aelliug price 
w'HS reduced to $76,000.00. lu 1916, 
deft. cu. sold to a purchaser intro- 
duced by pltfs. for $65,000.00 :— //eW .* 
pltfs. were entitled to commissiou on 
the purchase price. — Jaruine r. Fres- 
co ri' Lumheu Co., Ltd. (1917), 44 
N. B. R. 606.— CAN. 

I 1702 xliv. .]— Where land is 

listed w'lth a real estate agent fur sale 
I ^ is afterwanis sold by tbo vendor 
I directly to a pundiaser introduced by 
1 the agent, the latter is entitled to his 
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c^ommission, oven though the terms of 
sale ^ven in the listing as the basis 
on wfiich the agent is to negotiate are 
not strictly adhered to. — K ino v. 
SUHON, [1918] 3 W. W. R. 892 . 44 
D. L. R. 111.— CAN. 

1702 xlv. .] — Nunnelly e. On- 

sum, [1921] 1 W. W. R. 606 ; 66 

D. Ii. R. 699 ; 16 Alta. L. R. 455.— 
CAN. 

1702 xlvi. .] — Deft, agreed to 

pay ultfs. oonimi.ssion on the sale of 
certain land, 6c agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, which w’as not given. 
Pltfs. submitted the land to I\ on 
terms of the listing 6c Introduced P. 
to deft., who later, without pltfs.' 
knowledge or consent, entered into an 
agreement with F. for sale of the land 
6c of certain chattels used in fanning 
it. Tlie price of the land was bonic- 
what Icbs, 6: tlie cash i>aynieut con- 
siderably less, tliiin as given m the 
listing: — //tld: pltf. was wrongfully 
deprived of the rigid wiiieh the listing 
gave liim to earn hlb eomini^^ilou.— 
Oilbeut Brothers, Lm. v. Kkiseii 
(1922), 09 J). L. R. 713; [1922] 2 

W. W. It. 1228.— CAN. 

1702xlvfi. .]— Agent ‘.—Htld : 

not entitled to recover commisbion. — 
Kennkpv f. Victory Land 6c Timbku 
Co., [1922] 3 W. W. R. 145; 68 

1). L. It. 201 ; rerad., [1922] 3 W. W. R. 
083 : 70 D. L. It. 868.— CAN. 

1702 xlviil. .] — If the relation 

of buyer 6c seller is really brought 
uliout by the act of the agent, ho is 
entitled to a couimisbiun although 
the actual sale hob not been eifeetud 
by him, but ho must show that some 
act of his WOK the rauaa <auauna or the 
ellleiont cause of the bale. — Buntinci 
V. Hovlavd & Watkins (1923), 33 
B. C. R. 291.— CAN, 

1702 xUx. .] — Deft, w'lbliing to 

sell his house placed it in an agent’s 
bauds, fixing u net price. The agent 
iiitrodueed F. but uegutiatlonh faiiiug, 
deft, cancelled the agent’s iiihtnietion 
to bell. .Some tune later deft. 6c F. 
agreed upon terms 6c h sale resulted : — 
Held: commissiou was payable on 
tlie amount 1*. first offered tlirougli tiie 
agent. — Fkjvsku v. IImupbon, 11924J 
1 1). L. R. 766 ; 6C N. S. R. 431.— 
CAN 

1702 1. .] — Pltf. procured A., 

B., 6c C. to outer into an agreement to 
pui'cliaso deft. ’8 iniucinl eluinis on 
certain terms of pujment, upon which 
pur. was to ^ecei^e a comiiiission as 
puyinentb weie made from lime to time. 
Under this agi-eement u portion of tiie 
purchase price was paid 6c pltf. got ins 
coniniibbion, but tlie agreement was 
afterwards cancelled, riubsequeutly 

E. , who had advanced to A. a 
oon<>iderul>]e part of the money paid 
by liim under the agr(*emeut, entered 
into an agreement direct with deft, 
to purchase the elaini'» paying $10,000 
dow'ii, 6c pltf. bought to recover com- 
luisbiou on that sum; — //tld: pltf. 
was not the effective cause of the 
sale. — Oi^KN V. Pearson, 11924] 1 
D. L. R. 1097.— CAN. 

170211. .] — R. M. Buchanan Co., 

Ltd. V. Kby, [19271 2 D. L. R. 819 ; 
[1927] 1 W. W. R. 929 ; 21 Sask. L. R. 

, 438.— CAN. 

t 1702 lii. .] — Nicholson v. De- 

nrsK (Alta.), [1927] 3 W. W. II. 799.— 

CAN. 

1702 liii. .] — Au agent gave O. 

a cai'd to view certain proi>erty. After 
inspection G. decided not to buy as 
the price was too high. Some mouths 
later U. saw a ** for sale ” notice on the 
property wlilch reminded him that he 
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1706a. .] — ^Bow’s Emporium, L/td. v, 1711. Add. Annolation : ~ As io (1) Consd. Piico, 

Brett (A. R.) & Co., Ltd., No. 1087a, Davis u. Smith (1029), 1 U L. T. 400. 

anfe. 


had provionsly inspected the property. 
He ^eu, without further oommunlca- 
tion with the aaent, negotiated with 
the owner direct & purohasod for a 
smaller amount : — Held : the causa 
eausans of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase price. — Doylw v. 
Qibbon, [1919] T. P. D. 220.-~S. AF. 

1702 liv. .1 — Certain property 

given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
&; was thereafter given to the auctioneer 
tor sale privately. L., on passing the 
property, saw a notice up referring 
intondlng purchasers to 11., but i>«lng 
aware of the foot that the auctioneer 
had been selling the properly went 
to tlio auctioneer, who referred him 
to the ow'nor. L. tnoreupon wont 
direct to the owner Sc bought the 
property after having told liim that ho 
came on his own behalf Sc not at the 
Instance of any agent: — Held: the 
auctioneer was entitled tti his com- 
mission.— Thboaskbs V. Mkiklis, [1922] 
T. P. D. 317.-- S. AF. 

1702 Iv. .] — Whore a vendor 

concludes a contract of sale with a 
party with whom bis real estate agent 
has been negotiating in ignorance that 
he is such a party, tlie agent Is entitled 
to his commission if the olrcuinstunccH 
are sucli that tho vendor ought to have 
made inquiries wlileh would at once 
nave revealed the facts. — (JHiiFFiTna v. 
ANiJKRSoy, [1925] 4 D, L. 11. 970. — 
CAN. 

1702 Ivl. .] — Neiaon V. UlRSCII- 

BORN, 11927] App, D. 190.— S AF. 

1702 Ivll. .] — TniONUiTjr v. 

iN’l’KRNATIONAL UAHVESI IJU CO. (U.C.), 
11928] 2 D. L. R. 121.— CAN. 

1702 IviJJ. ^.1 — A rt'al estate agent 

who brings his principal Into rolatbms 
with tho actual tmrehaser Is tho 
effective cause of ino sale Sc ontitle<l 
to his coriunissjoii. although tho 
principal sells behind bis back & the 
price paid by tho purchjiscr is loss than 
the sum at first deintuidurt bv tlio 
principal. In the prc'jent case Nvhercin 
the purr hose -money wus paid into deft . 
bank, a crt'dltor of the vendors, under 
an arrangement under which It unflcr- 
took to pay tho agent his oorntnlssidn 
out of the sums paid in, held that the 
fact that the property was first trunh- 
ferred to the bank’s manager who 
aftcruardb transferred it to tho ptir- 
ohoser Introduced by the agent did not 
take away the agent’s right to the 
commission, since tho transfer to tlie 
manager was taken merely to hceurc. 
In the Interests of tho bank & tho otiior 
creditors of tho vendors, a sale to said 
purchaser : Sc, moreover, tlie agent 
WUS entitled to succeed agHfnst the 
bank on tho ground that, whether tho 
sale originally contemplated i.e., that 
from the vendors direct to said pur- 
chaser. was or was not called off, tho 
bank’s manager had agreed that the 
bank would pay tho agent the com- 
mission if tho transfer from the manager 
to said purchaser went through. — 
Lapp v. Danquk Canapirnnk Nation- 
ale (Man.), [1928] 2 W. W. R. 272.— 
—CAN. 

1702 11*. .1 — The agent Is 

entitled to commission If be has been 
the means of bringing the parties 
together, although be may not actually 
have Introdnced them to each other. 
Sc although the actual sale has not been 
effected by him. — B rett Sc Co., Ltp. 
V. Bow’s Emporium, Ltd., [1928] 
S. a (H. L.) 19.— SCOT. 

1702 ht. .] — The owner of a 

property of 1,698 acres, put it Into the 
hands of an estate agent with the 


following instructions : *’ Price £1 poi 
acre, or lease for a term of tlirec years 
with option of purchase at 2s. per acre. 
I hereby authorise you to soli t lie above 
property.” Tho agent obtained a 
lessee for three years, witii an option 
of purchase at £i.682. .Shortly before 
the expiration of tho lease, the lossoo 
asked tho ligont to try Sc get an 
extension of the option for twelve 
months. &, on tho latter's advico, 
visited tho owner for that purpose, tho 
agent at tho same time writing to the 
owner informing him of tho proposed 
visit. An extension of tho lease was 
OTauted, but the price of tho optliin was 
lucreased to £1,800. The loaseo exor- 
cibod this option. Sc beeamo tho pur- 
chaser of tho proport .V : — Held : thero 
wus evidence sulficient to Justify a 
finding t hat tho agent was tho offleiont 
cause of tlio sale. Sc that theroforti ho 
was eurltksl to couunlshlon thoroon. — 
Upjohn r. Illinq worth 0928), 29 
S. It. N. S. W. 1 ; 40 N. H. W. W. N. f>. 
—A US. 

1702 Ixl. .1 — Greaves v. Halis- 

HURV (Misk.), [1929] 3 D. L. It. 289.— 

CAN. 

1702 Ixii. . 1 — SiMOM ric r. Moxam. 

I1929J 1 D. L. It. 82.'» ; 1 W. \V. It. 
613 ; 38 Man. I,. Jl. 113. - CAN. 

»r. Purchaser aettnu behind 

fluent's bttck.l — IhUl : principal liable 
to pay full eomtnlHsion on uoneluslon 
of a contract of sale wlili the purchaser. 
— Miuiiurr r DoincRrY, 11926] 3 

D. L. 11 797. CAN. 

PART VIII. SECT. 8, SUB>SECT. 1.— 
B. (b). 

1703 X. .]— One </f two real 

estate agents with wliom property was 
listed for sale: — Held: entitled to 
I'omniisidon on a sale iixitluU‘d by him 
hut completed by the other ogniit, to 
whom ttie purclmscr made known Ids 
wish to buy tlio proisiHy after It hod 
been bi ought to his attention bv pllf.- - 
(iHiFKnii'J e. Anih’W-ov, 11920] 2 

1), L. H. 067 ; 11920] I \V. W. It. 960 ; 
35 Man. L. It. 480.— CAN. 

1703 *1. .J-Dcft. placed a 

property In the hands of sevorul 
agents, Im luding pitf., for sale. I’ltf. 
found u pnr<'huHcr who was wiiUrig to 
nay tlio prlci as Tiltiinatily ILvod for 
tile propertj', 6c desiiateluMl a tele- 
gruiu stm Ing tliut fact to deft. Roforo 
deft, received tho telegram liowcver, 
ho had In fact sold the propeily to 
another person through another agent. 
In an action by pitf. lor commission • — 
Held : ho had not complied with the 
implied eoudithm utt>achod to the 
proiniho to pay eomrnisHion, namely, 
that he should find an al>le be wllUug 
piu’chasor & Introdneo liiiu to the 
vendor before tlic vendor had In fact 
Hohi the profiorty to some other ficrwni, 
& was ttioreforc not oniitled to rwover 
commission. -Dainton v. thriVEits, 
[1928] V. L. R. 5.'»5 : 49 A. U. T. 299 ; 
]1928] Argus L. K. SUl.- AUS. 

17061*. Delete tho words ” & en- 
titled to commission." 

1706 *iii. .}— Pitf. Intro- 

duced to deft. A., who wished to 
piircnahc a property for his son, B. 
Doft.’s house was eventually trans- 
ferred to the trustees of C.'s estate, in 
which A.’H family was interested, 8c 
the purchase-money was paid by the 
trustees at tho instance of A. Deft, 
alleged that another agent, though 
aware of A.'8 iuspection of tlio house, 
obtained B.’s signature to the con- 
tract of sale ; — Held the verdict 
should be entered for pitf. — W ki»tbu 
(A. G.) & Sons. Ltd. v. (Jotton 
(1919), 15 TS». L. R. 17.— AU8. 

1706 xiv. .] — An agent Is 

entitled to commission on a sale 
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brouglit about by his action in put ling 
the purchaser In touch uitli tlic 

K rincipal, even thougli tlic pmeluibo 
I Hubsequeutly completed tlirough 
another agent. — P ettypikok v. Hol- 
den (1929). 40 D. L R. 386.— CAN. 

1706 XV. .] — The oomuiis- 

sion on a sale of real estate wus given 
by tho ct. to tho agent who found tlin 
purchaser 8: put tho vendor in motion 
to nicot him, rather than to another 
wlio porfonuod Hor%lceH In oonnoction 
with tho effecting 4 c carrying out of 
the sale. — IIaticmav r. Snemirove Sc 
Garden, [1921] I W. W. R. 306 : 14 
Sask. L. Jl. 69 : 57 I). I,. 11. 283.— CAN. 

1706 xvi. .1--A. promised 

B. a oointnlssion If it. sold a shin. }t. 
employed a broker as sub-agent, who 
mentioned tho matter to auoilicr iigiuit, 
& It was passed on through others 
until, aiiout nine moutlis after tlie 
agreement with It., a Imikci* to whom 
tne inuttin' was mentioned eamo to 
A. Sc made an arrangeinont directly 
with him rosnlting in a purchaser 
being ubtalned. 11. contluiiod his 
services, wlilcli wore acceptt^d by A., 
up to tlie time of bale. Sc was of assist- 
aiiee In procuring the Govt.'s consent 
to a transfer of tlio siiip to n foreign 
registry //fW .* li. entillod to com- 
mission. GnEKK V. GopHoN, flU21] 
2 W. W. 11. 209 : «0 S C. II. 653 ; 56 
D. L. U. (596.— CAN. 

1706 xvii. - .1— IMtf. en- 

deavoured to effect a sale of deft.'s 
land to a co., of w hlch 11. uas a direct or, 
Sc l.'itroduceil fl. to deft. Tho parties 
ailed to agree upon lorms be the 
negotiations ciideil. Sc pitf. made no 
furtlicr effort to sell tlie land. Suh- 
Keipicntly deft, tbrougli another agent 
sold the hind to 11., who pnndiaseil it 
on helmlf of another co. lielfl: pjtf. 
was not entitled to coinmlsshm.— 
Nkvi: V. Lkkhon, 1192IJ 1 W. W. R. 
904.- CAN. 

1706 xvjil. .] After pltfs,, 

with whom a houso had hccii listed, 
introdnced a prosjiect Ivo purcliaser to 
tile v< mior, tho purcliaser endeavoured 
to Induce tlie vendor to reduce the 
pi ice. The vendor uiis uavvinirig to 
fix a ilgiiro ugieuiiie to tJie pniclnihor. 
Sc tlie latter then negotiated tlirough 
other agonts, with whom tlie house 
liad also heua listed, be finally hougtit 
It: — Htld: pit.fs. were onfltleil to 
comriilsKlon.— ibiooK be Allison v, 
Hknokickh (1922), 06 D. L. 11. 826 ; 
15 .Sask. L. li. 439 ; [1922] 2 W. W. B. 
580.— CAN. 

1706 xix. .1 — J>eft. listed 

a pioruTty with plus, with instructions 
to find a pureliaser at tlio prii'o of 
8.5,000. A month later deft, listed I he 
property with unothi r luoker at 
81,760, tiic boeoiid hrokcr having his 
olltces across the hall from pit Is.* 
olllces in tho saiiio Iniliding. IMtfs. 
Iriterchtod K. In the pronerty Sc brouglit 
her to view It, Hhortly after S, v\(*iit 
to ptlfs.' offleOH with a view to inii- 
ehiihiiig. Sc when about to ontm the 
olllees saw a pieturo of ttie luofsiti 
in the window ft< ross the hull m »/keiJ 
for Hulo at 51,750. nhe ii< info 
pltfs.’ otnciv, discu“Hf,l fl" .s*'|M but 
went out without mali'iu- 1 lie pinehasu, 
crossed tho hall N pun liused tho 
property from the sf<ofcl broker at 
14,750 .' plU’ vvero entitled 

to their comm l-i'-mn.- Tl'R.NBHt, MS %K1N 
Sc Co. w. J<’iJ-.LJ» G923;, 33 B. 0. R. 50. — 
CAN. 

1700 XX. .] OaKB V. liA 

iiK. [ 1927 1 2 D. L. R. 480 ; 1 1 927 1 
1 VV. W. U. 674 ; 38 B. C. R. 97.- CAN 

1706 xxi. .]— Pltf.ieidxv 

I written authority from deft, to ml'i 
1 Into a contract with a punlui'^i ‘<>i 
1 the sale of his farm & htock 'I'h' 



Cases 1718— 1746a. English and Empibe Digest Supplement, 


1718. Add. Annotations : — As to (2) Refd. Howard j 
Houlder v. Manx IbIob S.S. Co., [1923] 1 
K, B. 1 10. (IfncraVy, Refd. Horsley 

& Baldry v. Vicary (1030), 47 T. Jj. H. 09. 
1726. Add. Annolaiionn : — Refd. Houlder Howard 
V. Manx Isles 8.S. Co., [1923] 1 K. B. 110; 
Bentali, IJoisIcy Baldry v. Vicary (1030), 
47 T. L. B. 00. 

1788. Add. Annotation : — Consd. Bow’s Emporium 
V. Brett (1927), 44 T. L. R. 194. 

1739. Citations: — For the existing citations sub- 
stitute as follows ; — 

(1887). as reported in 68 L. T. 00 ; 3 T. L. R. 
836, H. L. 

Annotations ! — For ” Menid. Barnett v. Isaac- 
son (1888), 4 T. L. R. 695,” read “Refd. 
Batnett v. Isaacson (1888), 4 T. L. R. 696.” 


Add. Annotations: — As to (2) Consd. Price, 
Davies v. Smith (1929), 141 L. T. 490. 
Generally f Refd. Keppel v. Wlioelcr, [1927] 
1 K. B. 677. Mentd. Banbury v. Bank of 
Montreal, [1918] A. C. 620 ; Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1740. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1741. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] I li. B. 110. 

1746. Add. Annotations : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentali, Horsley Baldry v. A'icary (1930), 
47 T. L. R. 99. 

1746a. Agent to sell property— Agent himself buy- 
ing property — With consent of principal.] — 

Where an agent lias been instructed to sell 


of remxin oration was slated to bo a 
cortaiu porcenttiffo on tho value of tho 
land sold. IMtf. iutrodurod the pro- 
perty to a prospective buyer, who 
ultimately piirchaHcd tho property, 
bnt throuRh tho Instrumentality of 
another agent. PItf. ulalinod from 
doft. £171 lh4. in rt'spoct of tho land 
sold, & £05 in respect of tho stock & 
Implonu'iilH. Tho Jury found tjiat the 
sale hud resultod from the liit rod notion 
of tho nurcUabor from pltf. : — Held : 
pltf.’a right to eonanlssion depended 
on tho turiuH of hlw autiiorlty, & thiK 
did not authorise any cormuiustou on 
tho sale of tho stock. — ItowK v. 
Butlicr, N. Z. L. K. 437.— 

N.Z. 

1706 xxii. Deft, agreed 

to pay pltf, commission If a sale of 
doff.’s itouHo to X., who was intro- 
duced l)y pit/., w'cnt through. Deft, 
also agrued to let pltf. know shuul<l he 
be prepared to b<' 1I bin house for u 
smaller amount tliuu ho had men- 
tioned to 1)11 f. Deft. subHoqucntly 
Ijistme'tcd au«)U)er attorney to offer 
tho liouBC to X. at a rodueod price, Sc 
a halo was thereupon concluded : — 
it eld : pltf. WU8 entitled to the eoin- 
mlHsion agreed upon. — Van i>im Wapt 
V. Hokmkyw, lll>20J 1*. D. 60. — 
S. AF. 

1706 xxiii. .1 — A agreed to 

give D. a commiHsion in ouhc «)f a puk 
of oerialn premlseh. Ik introduced 

C. , but no sale resulted. (.' , of Ids 
own motion Si not as an agent of Ik, 
subsoquontly introduced D., 6: A. sold 
tho jiWMidses to D. /Ida: D. was 
not ontltied to ooninilssioji, — G oddakp 
V. AKNOLn, IIU22J T. 1’, D. id?.— S. AF, 

1706 xxlv. .1— Waixack r. 

Westkum\n (D. C.), 11028] 3 D. L. K. 
030.— CAN. 

1706 XXV. .) — KomuiiNSKi 

V. Nation A i. 'ruusT Co., MoDoi'UAi.iiU. 
National Tiu sr (Jo. (Alta.), [1020] 1 

D. L. 11. 2Gh.-CAN. 

1707 ii. .] — In a dispute as to 

which of two real -estate agents was 
ontltied to tho eoiuudsslon on a sale : — 
lieUl * tho one wlio lli^st througii his 
advertiHomenl attracted & interviewed 
tho purehasei iv: directed 1dm to the 
owner was the etheient cause of tlie sale 
Sc entitled to the eouuntsHlon, rnlljor 
than tho other win) strltsequetdlv 
diHCiiHsed the property with the j)ui’- 
chaser & wdioso ug«>nt tir.st s)u>w('d it 
to him, — JiiWKT t*. W AJ.r.KH it 

IRMOK, 11020] 2 W. \V. Ik 404 : 

CAN. 

1707 iii. Ixmn broKer. ]-~ri\v 

ofhei' of a loan broker Is to bring 
togedier tlio borrow’cr & the lender 
who Is willing to open m^itiatious on 
a ivasinuihlo basin, « wheti ho has done 
that, he has done all that is uci^oatjary 
for him to do earn his coiumJs.slou.-— 
Vasauji Moor j I V. Karsonpas Tkjpal 
( 1027), 1. Ii. Ik o2 Dom. (527.— IND. 


PART Vlll. SECT. 8, SUB-SECT. 1.- 
B. (o). 

1. 1. S. P. Satouidinanda Dun’ v. 
Nkitva Nath Mittkr (1023), I. L. Ik 
50 Calc. 878.— IND. 

til. .] — ^Whor© a land agent is 

employod to bull or exchange the 
property of his cliont. & commiBsioD 
IS to Ihj paid to him when ho bus 
“ effeoted ” a solo or exchange of such 
property, bis right to oomuiission 
aucruos when he prooures a valid 
contract for the sale or exchange of 
sue-li propeity. — N ioro e. AVii.* 50 N, 
I102i] N. Z. L. Ik 831.~N.Z. 

17221. Cmnpldiim of entire con- 
trad.] — Gkicku o Goduon (1018), 40 
D. 1j. Ik 218.— CAN. 

ol. — .1— Pltf. found a , 

’ for deft.’s laud, tho amount of | 
commission was agreed on, S: an ugn 
ment of salo executed. The pur- 
clrnser subbequcntly refused to carry 
out tho sale :—IJrld : jrltf. w’us entitled ' 
to tlM» COJIimlssion.--DuNKR t). liOUHK, 
110201 2 W. W. K. 3bb : ,53 D. L. Ik 
30 ; 30 Man. L. H. 350.— CAN. 

•t. Conmiasnon paj/abic on re- 

rci.p1 of purchnMr'Hione!/ — Payment by 
piomiamtu nobs. 1— An agreeinenl i»ro- 
> iderl tliat eummissioii wus “ to hetomo 
line payable when the purehase- 
uioney or niij part theieof has been 
paid — tit Id: defts. having accepted 

promi’isory notis in lieu of a cash 
moment, the promlsHory notes must 
be Irenteii as a cash payment so hir as 
pltf. wuK ooucenied. — (’KOHH v. ood i 
M O’JU.JH D. L. Ik 105 ; 50 O. L. U. j 

sa. Commission payable for scr- 

mrea already rendered.] -When it has 
been doUnltely ogiecd to i>u.v an agent 
cominisslun for Ids servier'S in negoti- 
ating a sale, Ac the payment was to be 
made for sorvloos already rendered A. 
was not to bedepondeiit upon the pay- 
ment of the purchase price, the agent 
can recover tho eoinintssion under the , 
agi'oemont, although tho purchaser has i 
failed to itiuke any payment after the 
Hrst one. — C’aumK'IiaiuL «. Bowfciw 
(102’2), (57 D. li. Jk 515.— CAN. 

sb. .]~Ueld : pltf.’s claim was 

I not allivted by cluuiges made in tho 
1 agrt'ement between purchaser A: defts. 

1 If defts. saw lit to vary the terms of 
I the agreomout & accept jiropcrty in 
j lien of etibh, that should not prevent 
I plt.f. from ubtuluiug payment of Ids | 
I eomuiisslon, which ho earned wlieu ho j 
I procured a biudimr agreement for the 

kU>KRl.AL llirsT k'O. OF k'AN., ll»2l») * 

. L Ik 013 ; 04 O. L. Ik 433.— CAN. 

I 

I PART Vlll. SECT. S, SUB-SECT. 1.— 

I C. (a). 

I 1729111. Afole of remennder of 

I land.] — Pltf. employed deft, to Bell 
a house Sc portion of tlie block of land 
on which it stood. Deft, foimd a 
purchaser & a contract of sale was 


Bigned under which pltf. gave the pur- 
ohasor certain provisional rights over 
tho unsold portion. Afterwards pltf. 
endeavoured to obtain from the pur- 
chaser a modJtloation of tho contract 
with regard to the rights over the 
unsold portion. Sc deft, did con- 
siderable work in trying to induce the 
purchaser to vary the contro«‘t in this 
roBpoct During the negotmtious left, 
repeatedly urged, pltf to soli the whole 
of the laud. Nogotiatloiis having 
failed pltf. behind the back of deft, 
sold tho remainder of the land to tho 
original purchaser Ac tlie whole was 
included In a single transfer :—//iW : 
deft, wus not ontltied to commissioD 
on the Bale.— M cAndhew v. Gray 
(1920), 20 S. Ik N. a. W. 635.— AUS. 

I PART VIII. SECT. 3, SUB-SECT. 1.— 
C. (b). 

sw. Transaction similar — Further 
aalf.] — A. in 1911 employed pltf. 
selJ u Crow’D leoBO, & au agroerneut was 
entered into w’hlch provuled that if 
pltf. sold the k’ase for £25,000 he was 
to receive £5,000. In 1914 thruugJi 
the instrument lUily of pltf. the lease 
was (runsferrt'd to S. Ac, on pa} ment 
by S. of £5,000, pUf. received £1,000 
as coimnlssum. lii 1919 A Ac IS. sold 
the lease to T. for £l i.OOU. ISoine 
years prior to this sale pltf. had sub- 
mitteif full particulars of tho lease to 
T., W’lio would not thi*n bu} . L., w^ho 

W’Ofl employed for that purpose by A. 
Ac S., hud brought about the sale to T. 

I IMtf. claimed coniiuissiou in lenpecl 
of tho sale to T. : — Held : pltf. w'Uo not 
entitled to commission — DuwDXKy v. 
Matiikson. 11923] A. SF. R. 105.— 
AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— D. 

Ba. Ayeni to obtain money for project — 
FrpanaioH tt' modification of proposal.] 
— tiild : tho agent was entitled to 
recover commisBiou. — T ho.m \b v. G ale, 

, 119271 1 D. L. Ik 593 ; h. C. R. 314 ; 

' varying, 11925] 3 D. L. It. 757.— CAN. 

sb. Agent to piocure loan to third 
mitg— Jjtyan raised bg third paitg .] — 
Pltf. claimed a commussiun of 1 per 
cent, from deft, on the OTound that the 
latter hud re()uosted him to raise a 
loan of £27,500, subsequently iucieased 
to £35,000, not on behalf of deft, but 
on behalf of one F. It w’as admitted 
, that doft. bad sold a c*ertaiu property 
to F.forasumof £I.'.,000,£10, ' ' 

paid in cash A: the balance to b 

' Dv a bond over the propierty ; through 
nitf.’s efforts the manager of a certain 
hiHuranoe co. was prepared to advance 
£•27,500 to F. on a tlrst tntgo. over the 
property A: that thereafter a sum of 
£35,000 was in fact advanced by the 
Insurance co. upon that security, 
together with certain additional 
I Bocurltioa. Deft, denied that he had 
I made the contract alleg'd with pltf. 
j Sc stated that tho real arrangement 
i between them vraa that pltf. should 
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property on commission Sc, after failing to 
find a purchaser, agrees with his principal , 
to buy the property himself, ho is not entitled | 
to commission on the purchase by himself ‘ 
unless his principal has exprestdy agw'ed that j 
such commission sliall be payable. — II ch’KER 
V, VVaijjsk (1924), 29 Com. Cas. 296. j 

1746b. At stated price — Sale at lower price — j 

With consent of principal.] Pnu e, Davies 
& Co. V. Smith, No. 1780a, post. 

1761. Add. Annotation : — As to (2) Refd. Iloward 
Houlder v. Manx Isles S.S. Co., [1928] 1 

K. B. no. 

1751a. .] — Pltfs., who were shipbrokers, nego- 

tiated on behalf of dofts., the owners of a 
steamship, a charterparty of the stt^arnship 
which was to be in force from Oct. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charier Sc 
the completion of tlie cliiirtcr period for j 
£1 26, 000. On the day when tho chart(*r- j 
party was signed defts. signed Sc gave to 1 


pltfs. a commission iiote in these terms : 
“ Wo hereby agree to pay you ... 5 per cent, 
brokerage on hire. . . . Should the option of 
purcliaso contained in the charter be availeil 
of, tho br<jkorage on purcliaso to bi* per 
cent. . . Tho chart-erparty was acted upon 
until .luno, 1921, when dofts. sold the stearn- 
ship to the cluirU'rers for £05,000. PHK 
brought an action against defts., claiming 
{inter alia) 24 per cent, commission on 
£05,000, tho ^irico paid by tho charterers for 
tho steiunship, in the alti^rnalivc, a 
quantum miruit for their aUogod services in 
olTecting tho same: “//c/d: (1) tho fonnor 
of these claims failed, tho option of purchase 
mentioned in tho commission nolo never 
having boon exercised, Sc the sale ellectod 
being a sale at a dill'erent iirice from that 
upon which alone the bi*okerage of 114 per 
cent, was to become payable ; (2) the latier 
claim also failed iiuismucli as the jinrlii's 
having reduced tlieir bargain into writing in 
tho commission nolo, there was no scope for 
the opt'ralion of tho principle of quantum 
meruit . — HowAiiD-llouLDEU ifc Paktnhj{s, 


raise a loan of £27.;»00 on behalf of 
(left, himself & not for F., & furUu>r, 
Uiat if F. nnid oiT tho wholo ainoiiut 
of tho purchase price In cash was 
nut ontitloci to any commission what- 
ever, & that F. had purfioiially rulstMl 
oil his own hohalf a l(>un of 
not on tho security of tho pi<»pcrty 
alone hut ou additional sccurltloH 
holongliig to him. At the trial pitf. 
applied for icavo to amend ids dcclaro- 
tion so as to ifoso his claim on a man- 
date to raiso a loan of C27,OOd uiiIn. 
TIkj trial ci. refused to Kraut tlic 
aiiiendmeiit Sc lu'Jd pItf. Imd carnc(i 
c< lutuhsion on (iic piifii 

actually advanced to F., hut us pitf. 
had declared liiMiHclf Hutlsflcd uitli 
■B275 award(*d the latter amount. 
Deft. haiuiK appijnlcd :— //» W ; com- 
niisHlon of l per cent, hus pronii-cd 
pitf. by deft, if the former was In^tiu- 
incntal la ohtuinliiK a loan <»f e27/>fU) 
from tho Insmanc*' co. to F. ; farther, 
in \ie\s of auplicatit)!! for amcndmenl, 
uhieh Bhoiild have lieeri KTHiiled it 
was nnneeoshiirv to consider wliethcr 
pitf. VN.W ontitled to eomnussiou (»ii the 
whole sum Hiivanr-tsl. A, as on tiic faetr*. 
it was cleiir tliat i'27.od0 uould have 
been advaiieod on llm property ahuje, 
the fm’t that t.t j.UOU IuhI been lent 
mam tho ppopeit\. together with 
additional sceurltv, did not debar pitf. 
from reeovcriiiK eornmlssum on 
£27..'i00 .— Sammm. r. Jacuum Sc Co., 
11928J App. D. 3.'.'t.-S. AF. 

sc. Agent to. sell — Third party entering 
into partntrship u'lih prinrijnd \--A., 
uu agent employed by i’. to obtain a 
purchaser for a null, mtrodueeil M. to 
P. The Bale did not ko thiouKii. 
1’. eventually entered Into a contract 
of partnerahip to work tho mill, the 
partucrh belmr I'., M. & C. : — Held : oh 
the tiansactlon resulting from the 
aeency diffcriid .substantially from that 
which A. liad been crriplojcd to 
procure, ho was not entitled tc' any 
remmirratiou. — B orukr v. Eule\, 
119201 O. P. V. 19.— S. AF. 

pi. .1 — Pltfs. claimfd for 

coinmissloD on Bale of timber lioldinKH 
of deft. CO. The ehureholders had 
passed a resolution authorising a sah* 
at a fixed minimum price upon tenus 
agreeable to tho direetora, k a letter 
from the eo.'s inanaglag director to 
pltfs. offered $35,000 commisHioti 
should pltfs. make a sale at a certain 
named price, which pric.c would net the 
CO. such minimum price. A sale was 
made through other agents, not for a 
lump sura, but for a price based on 
board measurement to be paid lor as 


1 


tho timber was taken, with an addi- 
tional sum to be paid when ilie f imlxir 
hud been logged. — HeH: Mu ^alo 
was not a sale withm the contract. — 
Rouay w.Nivii'KIHII Laki. Louuinu t'o., 
Lri)., & (lAKi.iNi>, liyiaj 2 W. W. It. 
lOo.— CAN. 

y I. *.l -E. riMiucHted S., a 

s'uvant of pitf., to obtain a bu}er for 
hih proper!) . E. told 8. that. Im 
wanted £H50, tc would pay (mhu- 
niisshm. H. then asked K it ho would 
o.m«id( r uu olVi r. E replied he 
wanted £SU0 clear. S. Jilt rod iiee<l K 
to K.. but tho ptieo otiered was too 
low. Sc utier vuiIouh nigotiivtioim no 
rtulo took pl)U*(‘. Six iiioiittis latet E. 
sotd tho property to K. for : 
//tld • as the buvMf olT(*rei| Ichs than 
£8(»0, plrf. was not euUtled to com- 
mission.- Rom\“o\ I'. KVIC.S, 1 1917 J 
S. A. L. R. 71.- AUS. 

yii. — .) -llrUl • as the 

empluyinont was a geueriil one, tins 
price moiitioiu'd bung intiauied not 
as a hard A fust one, but as a i.sois 
of iKgotJatimih, pitf. was onlitieil to 
Mi( agreed •ommiHslon (*u the price 
obtaimd -I’likM ici r. MiimidC, 
(MM7J 3 \\. U. R. 1060 ; 21 It. C R. 
432 ; 33 iJ. U It. 3Sh. — CAN. 

V iii. .1- An ow’iier in Apr. 

listed with an agent cerluln land 
for sale at l.t.O an h< n vvltli a llxi'd 
sMsh jiayment, the pnee to imdiide tiie 
crop. In l\ov., after the owner hod 
taken off & sold the crop, the agent 
sold the laud for $30 an aero on a 
small (jash payment; — /Jeld • in order 
to earn tits eurmnuiHlon the agent hud 
to obtain a purcdiuscr for ttie hind A. 
ciop at $3.0 per acre — Fitch Ki.n r. 
Lawiov, (lOlUl ;t VV. W. 11 728 ; 49 
D. L. R 1K.0 -CAN. 

y iv. .] — lieft. llsW his 

farm with plifc. for sale at, $38 an 
acre. Deft, sold tJic land at $37 an 
acre to one Introducul ity pltfn : — 
II tld : pltf«-. were eiRitUd to corn- 
jius-ion. — .8Mirii V. WitioiiT, 119191 3 
W. VV. R. 1094 ; 19 l>. L. R. 408 ; 
12 Sa.sk. L, R. 491.— CAN. 

yv, .] — When a propiletor 

go<‘B to an agent & requt sis him to find 
a purchaser, imimng at tho saiTio time 
the sum which he is willing to aceei»t, 
that wlii constitute a general employ- 
ment, tic should the estate be e\t ritually 
sold to a purchaser Introduci d l»y the 
agent, the latter will be entitl< d to Id^^ 
eormnission, although the pino paid 
Bhould be Itiss than the suni named at 
the time the omployiuent was given 


The nieiiiion of a speeillc sum prevent h 
tho agent from selling at a lower price 
willioul the consent of hh omployei, 
ImL it Is given miuidy us the basis of 
future negotliitioiis, leaving the net mil 
pi lee to b<* sot tied m the course of these 
n(‘goll«tlonH.— I'M.Mdi e. IIauvky 
(1922), 115 1). li. It. 7(19 : 1.') Hask. L. It. 
1.^2; 1 W. VV. R. 231 ; (1929), 

ft.'i I). L. R. 703 ; II Sask. L. It. 19.- 
CAN. 


V vl. — — -.)- Where tlie eon- 
iraet Is ihiit the ngent !*< not to be paid 
a eommlMuJon iinlesH he jusneurcri n pur- 
chaser at II spts'ilh'd ilgiire, the fact 
M.at M sale Is made In Itie owner at a 
low'c* jujee does not eat II h* the agent 
to remnnerallon l»y way of gunnlum 
tnernil. Mkikkitii v. ruKHKiiiCKHri.v, 
|l92t;j 4 1>. E. R,.')(» ; 1192012 V\ . W. R. 
GSO ; 3(5 .Man. E. It. .M. CAN. 

y vil. .1 -\V I AV i.u Dix- 

Mo\. 1192^14 J). E, 11. 220 : OJ (). E. 11. 
119. CAN. 


Id. — - Third parly taking latul in n 
trade I Agents who had tieen prondsed 
I a eoinminsUm should they obtuin a 
I purebaMT for land at a eertiiln pt lee .'~ 
Held: not entitled to (onimlsslon, as 
the) only IritrcMlneed a jMirty wlm took 
the land in a Made tc with whom the 
pnneii’ul hud i)ievh)ijsly diseussed a 
trade -Ruows e. I'AU ifi.M., 11919] 
3 W. W. li. 701 ; 49 I). J.. R. riS.— 
CAN. 


■e. Audit In exchange- Kechnnge ol 
other pro/n r/ii «. 1 • -A real estate agent 
is entitled to ids commission on un 
exchange of proiaulles wheie he 
brings tJio jrarUjw together tc engagiM 
actively In iiogoliuting llie e\«-haiige, 
whudi e venturi lly fails thioiigh ov%ing 
to tli(‘ obJ»ethm of his principal to 
ineindo eerliilii stock A im piemen Is 
in tho tranHiiellon, Uie prlncjpnl simn 
afterwards eoinpletmg ttie ( xr hang* 
without the stock tc Inrpleii.* iil ^ hut 
with flic sumo puieJjai< I fir nilur 
projaTty owned liy him Jnsv i 
Hl.Ml.Ailt, (19231 1 Ih Ij- A'- — 

CAN. 


■f. Agent to obtain iH/nalntf of wife 
I — Obtaining >.iunahoi of hanband.] — 
Defts, agH'cd uith pl(t( that if the 
luttcr obtainfo Vlin. M. to sign a 
i building (oiiirmt lor a house tliey 
' would pa) pitf-' tin* usual eoriimi.»sion 
MS mi a s.tlt* of land. Pltfs. obt<un(*d 
the Kigrruturc of tho husbaml Held 
as it wui immaterial to deft'*, win tin 
tin* eonliact was signed by .Uts M 
by ttkO husband, pltfs wen eiddlff ' > 
the (ommlhsloii agiss'd to 't/fu ' 
.Suii’ii V. Disain tc Iloi^ui. i ' 

3 JJ E. U (>8 ; 3 W. VV Ji 19 ' AN. 
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Ltd. V. Manx Isles S.S. Co., [1923] 1 K. B. 
110 ; 92 L. J. K. B. 233 ; 128 L. T. 347 ; 
88 T. L. It. 757 ; 66 Sol. Jo. 682 ; 16 Asp. 
M. L. 0. 95 ; 28 Com. (.’as. 15. 

AnnoUxtim : — Reid. Bontall, Horsley & Baldry «. Vlcftry 
(1930), 47 T. L. 11. 99. 

1764. Add. Annotation: — Refd. Bentall, Horsley 
& Baldry r. Vicary (1930), 47 T. L. B. 99. 

1765. Add. Annotations : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1928] 1 K. B. 110; 

Horsley & Baldry v. Vicary (1930), 
41 T. L. R. 99. 

1769. Add. Annotation: — Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490. 

1763. Add. Annotation : — Refd. Howard Houlder 
V. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1768a. Principal selling ship to charterers — During 
currency of charter.] — Shipbrokers employed 
to effect a charter of a steamship procured a 


charter for eighteen months, but after four 
months of the charter had run the owner 
sold the vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 
of 2} per cent, on the hire paid & earned 
under the charterparty dt on any continua- 
tion thereof. In an action by the brokers 
to recover commission for the remainder of 
the charter period : — Held : it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 
charterparty by the sale of the ship to the 
charterers, & the action failed. — PTiench (L.) 
& Co. V . Leeston Shipping (^o., [1922] A. C. 
461 ; 91 L. J. K. B. 655 ; 127 L. T. 169 ; 38 
T. L. R. 459 ; 16 Asp. M. L. C. 644 ; 27 Com. 
Cas. 267, H. L. 

nnotationa: — FoUd. Howard Houlder v. Manx Isles S.S. Co., 
fl923] 1 K. B. 110. Bold Bentall, Horsley & Baldry v. 
Vicary (1930), 47 T. L. 11. 99. Mentd. Gaze v. Port Talbot 
Corpn. (1929), 93 J. P. 89. 


PART VIII. SECT. 8. SUB-SECT. I.— 
E. (a). 

1764 xlx, Principal altering 

date for giving poasesKion.] — An agent 
with whom land has been lisiod for 
sale has earned his oornmlsslon when 
he has Introduced to the owner a 

g urohaser who Is ready, willing & able 
3 buy at the price & terms stated 
by the owner, though the sale does not 
go through by reason of the owner 
insisting on a date for giving of noS' 
session later than that at first staiiod. 
— HIOQIMS V. MlTCIlKLL, [1921] 1 
W. W, 11 252 ; 67 D. L. R. 288 ; 31 
Man. L 11. ($0.— CAN. 

1764 XX. .l—Deft. ‘.—Held : li- 

able to pltf. for an agreed commission 
for a sale of land procured by pltf. & 
which was not carried out bocauso of 
defl.’s refusal, without siifUcient 
reason, ‘to carry it. out. — B alias v. 
McGRKOOit (1922). 68 D. L. U. 718; 
32 Man. h R. 190 ; [1922] 2 W W. K. 
1247 ; ajfg., 00 D. L. U. 090.— CAN. 

1754 xxi. .1— Where a real- 

estate agent had found a purohasor 
who had accepted the sollor's proposi- 
tion fur the sale or oxchaugo of his 
land, the acceptance was made within 
the time limited by the seller, but the 
seller refused to complete tho trails- 
action & alleged that tho purohasor 
was not ready, willing or able to com- 
plete the transaction: — Held: tho 
onus of pmnf was on tJic ngont suing 
for commission, — U koina Buokkuaok 
IWKBTMlflNT Co. V. KlflTNTCli (1922), 
70 1). L. U. 76 ; [1922] 3 W. W. U. 
067.— CAN. 

1764 xxil. Agent taking vndue 

adrantage of principai.] — A real estate 
dealer, who acted for a foreigner with 
an ImiKJrfect knowledge of English, 
took an undue advautago of his princi- 
pal In representing an impro\ident 
tiauhiu'tion to be a very desirable »>no, 
\^)uch he slunild cutA>r into in snbstltu- 
tiuu for an exchaugo which hud fallen 
through. The principal having re- 
pudiated tho second trnnsaetlon, tho ct. 
refused to allow tho ugont tho oom- 
inissiou he would have obtulnod there- 
under had it been eoniploted, but 
allowed him oominis‘«luii on u gunntum 
mcmit based on the amount of com- 
mission ooutomplatod by the first 
transaction. — Burns v. Minhiau 
(A lta.), 11926] 3 W, W. R. 791.— CAN. 

1754 xxiii. .]— TURNKR Mraicix 

& Co. V. Calkponia & British 
Columbia Mortoaois Co., Ltd., [1927] 
2 D. L. 11. 305 ; 38 B. C, R. 103. — CAN. 
1768 vlU. .]— Deft, having . 

f Toperty for sale, gave an authority 
o pltf. in the following terms ; “ I 

hereby authorise you to sell my 
property, for tho price of £2,600 nett. 
Any amount over & above this figure 


to bo paid to you as commission on the 
sale.*’ Pltf. found a unTohaser who 
entered into a contract to purchase for 
£2,750. The bargain wont off, how- 
ever, owing to the purchaser’s luslstonce 
on tho removal of some restrictive 
covenants, whloh deft, was unable to 
efloot : — Held : pltf. having found a 
purchaser. Sc having brought about 
a contract for sale at a price of £2,750, 
was entitled to the sum of £150 by w'ay 
of commission. Sc tbo subsequent 
failure of tho transaction, through no 
default on his part, did not deprive 
him of his right to recover that amount 
fn n deft. — P racock p. Tarlkton 
(1928), 28 S. R. N. S. W. 561 ; 45 
N. S. W. W. N. 164.— AUS. 

sk. Principal refucing to compete with 
other bui/erail — Pltfs. engaged deft, to 

B irohose lambs in a large spooifled area. 

0 was to receive a commission on all 
lambs bought by him, tho price to be 
the highest market price at the time of 
delivery. Defi. proceeded to can- 
vass farmers & secure options on tho 
Iambs tlicy bad for sale. When the 
Ibno lor taking tho delivery was at 
hand pKfs. advanced deft. 32,000 to 
buv lambs. When tho time for taking 
delivery of tho lambs arrived, pltfs. 
ref used to advance tlic price to the 
level of that of eompotlug buyers & 
deft, w’tts unable to procure the lambs 
which ho had agreed for: — Jfild : 
pltfs. had defaulted 5c W'cre estopped 
from say tug tliat deft, did not eompleto 
hin nont root. — N K w Enuland 1 )iiF.ssr.D 
Mkat ti Wool Co. v. Patrick 
BuoTiiicna, [1923] 1 D. L. 11. 15.3. — 
CAN. 

1763 i. Principal declining to accept 
loan,] — Where an agent performed his 
part in obtaining a loan. Sc was in no 
wav responsible for the non-payment 
of the money under tho loan ; — Held : 
ho wuh entitled to his coniinission. — 
WlUTloaiUK V. WalLACK SUIPYARDB, 
Ltd. (1919), 27 B. C. R. 40; 45 
O. h ll 431.— CAN, 

1760 v. .1 — Smith r, Upprr 

Cv.VADA CoLiJiOR (1920), 48 O. L. R. 
120 ; 54 1). L. R. 648 ; 18 O. W. N. 
370.— CAN. 

1766 v». .1 -Pltf., a ship & 

general broker, sold to N. a bhip on 
deft.’s behalf. The purchase price was 
£110,000 payable by N. to deft, in 
instalment b. & deft, agreed to pay 
pltf. £20,000 of the purchase prioe 
when he received the second instalment. 
Before that instaiuieut was paid N., 
with dofl.’s consent, cancelled the 
contract ; — Held : upon tho cancella- 
tion of tho ooutraot of sale, pltf.*s right 
under his speoial contract with deft, 
was determined & his claim lor oom- 
mlssion faUed. — G owan v. Bowrbn. 
11934J App. D. 550.— S. AF. 


si. Principal not negotiating in good 
faith.] — Where under an agreement 
to pay an agent commission on a sale 
of real estate, the agent is to be entitled 
to the oommission only when the 
principal concludes a sale to a pur- 
chaser found by the agent, the law 
implies an agreement by the principal 
to negotiate in good faith with the 
purchaser proposed Sc to demand only 
such terms as, considering all the 
clrcumstanoos, might be eoncoivably 
demanded in perfect good faith. 
Whore the piineipal does not negotiate 
in good faith Sc the sale is thereby 
prevented, tho agent Is entitled to 
damages. — M cIntykr & Co. v. Law, 
[1918] 2 W. W. R. 359 ; 13 Alta. 
L. R. 273 ; 40 D. L. R. 231.— CAN. 


sm. Principal aelling ah ip to charterera 
—Commiaaion payable under charter .] — 
Pltfs. negotiated a charterparty, which 
contained a clause providing for 
payment of commission on tho estl- 
malcd gross amount of hire as earned 
& paid. Subsequently the owners Sc 
the chartorerb entered into a contract 
of sale, which contained u clause eau- 
eolling tho ehartcr 5c so cancelling the 
clause therein uro\i(1iug for the com- 
mission : — Held pltfs. were entitled 
to the amount of commlasion which 
^vould have boon pa> able if tho charter- 
party had not been cancelled, but, 
ospccially having regard to the foot 
that tho action was brought before 
the period Itiring under tho charter- 
party had expired, subjeet to a fair 
deduction in view of tho risk of tho hire 
ceasing apart from uus voluntary 
action by tho owners. — RoxnuROH v. 
rno^ur & Co., [1918] V. L. R. 118.— 
AUS. 


PART VIII. SECT. 3, SUB-SECT. 1.- 
E. (b). 

b I. .] — Held: tho a^nt was not 

entitled to commission. — F lanagan r. 
Chapman. [1926] 1 D. L. R. 159 ; 68 
O. L. R. 94.— CAN. 

a 1. .] — Deft, who was autho- 
rised to procure a purchaser Sc accept 
a depobit & retain from the deposit his 
commisbioQ for procuring a purchaser 
then ready Sc ^vilJlng & apparently 
able to fulfil his obli^tions to the 
extent at least of making the dowm 
payment, proemred a purchaser, who 
made the agent a deposit ot 8250, Sc 
the vendor entered Into a written 
memorandum to sell to him. The 
principals afterwards by arrangements 
between themselves oonoelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, Sc the purchaser 
agreed to forfeit the 8250 : — Held : 
deft, was entitled to retain the 8250, 
but was not entitled to anything 
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1769, Add. Annotation : — Refd. Bentall, Jlorslev 
& Baldry v. Vicary (1930), 47 T. L. 11. 09. 

1771. Add. Annotations : — Refd. Howard Houldcr 
V. Manx Isles S.S. C!o., [1028] 1 K. B. 110; 
Bentall, Hoi-sley & Baldry v. Vicarv (1030), 
47 T. L. R. 09. * V » 

1776, Add. Amiotations : — Refd. Howard Houlder 
V, Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicarv (1030), 
47 T. L. B. 00. 

1778a. “ Private treaty ** sale.l — Where an 

estate agent is employed to find a purchaser | 
of an estate, the terms of the agent’s employ- i 
ment being that commission is payable to , 
him on the purchase price on i^es by 
private treaty,” his principals are liable for ' 
his renmneration only when a sale hae boon 
completed & the purchase price has been 
paid on completion, except where tho non- 
completion is due to some default or omission 
on tho part of his principals. When, there- 
fore, tho agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if lie has merely ^ 
brought about a purchase agreement which, 
without default or omission on the part of | 
his principals, has not been complet<‘d. — 
Knight, Frank & Rutley v. Gordon (1023), ' 
39 T. L. R. 399. 


1780a. .] — Pltfs. D. & Co., who W'ore partner- 

ship agents, claimed to recover from deft, 
the sum of £92 10s., being tho bulanct* of 
commission on the sale of deft.’s hu8iii(*ss 
premises at T., effectetl by pltfs. l>oft. had 
advei*tised the property for sale, & pltfs. 
had sent him a ” particular form ” which was 
in blank, except the words : ” I her»d)y 

instinact you to sell my business premises as 
per particulars above, which I declare to be 
correct, Sc agree to pay you a commission 
6 per cent, on tho total price paid by tho 
purchaser S: appoint you agent a,” which, as 
Itfs. alleged, they had Inserted on tho form 
efore sending it to deft. On July 8, 1928, 
deft, filled in tho form Sc returned it to pltfs., 
but ho subsequeutly denied that the above 
words were on tho form when he signed it. 
A firm of G. Sc Co., estate agents, believing 
that they had secured a likely euHionier for 
tho property, cotnniiimcated with pltfs. Sc 
sent their ropn'sentative, 1*., to (hern. Sc 

S ltfs. introduced 1*. to deft. Deit. alleged 
lat P. had boon introduced to him os a 
urchasor, but pltfs. contended that lie had 
een introdueou to deft, ns another agi'ut 
who would be likely to find a purohasor. 
irifimafely P. found a purchaser in one T., 
who agreed to pay £4,000 for di'ft.’s property. 
In the ‘‘ pai'ticuliu*B form ” deft, had stated ; 


fiirthor. — D b Wolf v. DniAiAOK 
(Ii»22), 65 D. L. H. 42 ; 17 Alta. 

L K. 411 ; [1922] I W. W. II. 1129.— 
CAN. 


e ii. A broker, oominissioned 

to obtain a purchaeor for a piece of 
laud, found a pnioboscr, who failed to 
ooniplctu the sale wittuu a fixed puilod 
owing: to his inability to pay ready 
money. Tbo piinclpal outortu into a 
now arrauRomout diiect nitb fbo 
purohuhcr, & such ue^\ arrangement 
was subsoquoutly lescinded by tho 
principal x— Ueld : tho broker was not 
entJUid to oomlms<^lon. — Foucao Ac 
Co. V. MiroALiAii (1923), X. L. K. 2 Itan. 
45.— IND. 


e ill. .1-M. placed a property 

In tho hands ol G., a commlsHiou agent, 
lor sale or exchange. U. obtained a 
person who was ^vllling to buy pro- 
vidoti M. wouhl accept as imrt pay- 
ment of the prlcso cei’taln ijroporties 
owned by him. Them was a re^trlctlvo 
covenant upon one of tho latter pro- 
perties which tho other party was 
unable to remove when called upon to 
do so by M. As a result thereof the 
contract was mutually rescinded • — 
Htld ; although the purchaser was 
willing he w’as not able to pay tho con- 
tract price, & therefore that G. was not 
entitled to recover commission from 
M. — Gilford r. McLkan (1929), 29 
a. K. N. a. W. 336 ; 46 N. 8, VV. W. N. 
132.— AUS. 


fl. .] — W., having agreed to 

sell shares to a co., entered into a 
contract to pay C. a comml‘<slon for 
services in oSectiiig the sale. The 
purchase price of the shares was to be 
paid by instalments & the commis- 
sion was to be paid out of tn. respective 
instalments. Tho contract provided 
that if the payments were not made 
by the purchasers W. would bo under 
no liability to pay the commission. 
The initial payment was made & the 
commission thereon paid to C. When 
the next payment roll dno the pur- 
chasers defaulted & shortly after tho 
CO. was placed in liquidation. The 
liquidator offered tho assets for sale 
& accepted the tender of W. Sc H. 
The successful tenderers received all 
the assets of the esUiie including the 
stock sold by C. There was no evi- 
dence that the assets hod a cash value 


equivalent to the amount of (he 
unpaid pnrehoAO prieo of the shares : — 
Held : W. had not roc<*lved jiaymont 
for tho shares, & tho cuiuiidHMlon was 
not earned.— Cecil v. W'kitlaufkh, 
11923] a C. 11. 69 ; 1 D. L. It. 352 ; 
ajfo. 20 O. W . N. 260.— CAN. 


U. .]— PuoaitKaaiVK Aokncy t>. 

llE.VNim’, [1928] N. Z. L. U. 100. — N.Z. 


sn. Third parly npudidtina contract. 
— WhoTc acontiac t for sale was outcied 
Into hetwotn A. Ac M., A A. oeeepted 
B. as the purrluiner. hut B. did not 
pay auv pordon of the puieluiRc- 
money, Ac siiiiHcqucntly ropudiaUd tho 
contract: — Held: tho agent who 
negotiated (ho contiwjt was entltlod 
to comiiilHshui on tho sah.— Bond v. 
Dawson, (1023J St. It. Qd. 63.— AUS 

sp. .) -Whf r«‘ a puj< hiu-ir ropu- 

dlriTt'd tlic agreoinuiii of sale, tho vendor 
acquleHclng . — Htld • pltfs. os ngeiitb 
woio not entitled to oommlHslou. — 
Motor Farmino Sc liFVfii.opMKNT 
(’<), & Davjdso.v V. riMiiu, [10231 2 
I). L. U. 1178 ; 1 W. W. K. 1409. - 
CAN. 


Bt. .J — TTtf. omplo>ed deft, to 

find a purchaser for certain land. Sc 
agreed to pay lain commishlon if ho suc- 
ceeded. Deft, found porsons willing to 
take an oi>tlon, Ac ho pre ptued an option 
agreement which was entoicd tnto by 
thonartiis. The puKhuse price was 
41,000, & tho c'ash payna'iit was 
4300 which was to bo forfolMul If tJio 
puichascis failed to go furtinr in 
the pun httbc. They paid tliio 8300 to 
deft., wIm paid nitf. 8150, letulutng 
the butunce, 8l5u, os ins corurnibston 
on tho wliolo purchase price, 'liuj 
purchasers refused to carry out the 
purchOHM : — Held • pltf. was eutillud 
to tho 8150 retained by deft, as c'oin- 
miHslon.— Carlson v. Thompson, 
(1923] 3 W. W. R. 869.— CAN. 

sa. .] — Pltf. entered Into the 

following sale agrec'ment with deft. : — 
“ 1 iiereby authorise you to negotiate 
a bale. Sc agree to pay you com- 
mission provided you selJ or furnibh 
mo cither directly op indirectly with 
the name of a party to whom 1 may sell. 
Commission to bo due Sc payable when 
sale is made.** Deft, found a pur- 
chaser, entered into an agreeineut of 
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■ale with him. Sc a deposit of 1200 
was paid by tho purchaser to deft. 
The purciiaM^r subscquontly refused 
to comphdu tho piircimse, At the sale 
was never completed: — Held: the 
sale never having heon compJetcMl, 
deft, w'as not entitled to any c*oni- 
mission.— L ka MAN v. LAW'iON (1923), 
51 N. B It. 110.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.— 

E. (c). 

■b. j4(/eTH himself paying depomt - To 
prevent sale of land unlil ilcfinite put’ 
rhnser eecueni .) — WJioro an ogool for 
sale of land paid his principal 8209, 
li'ading the principal to believe it was 
paid as a deposit on behalf of F*., 
whereas it was really paid to holcl the 
land until a dc^flnlte ptirchusi r c*ouid ho 
sivurc-cl : — Htld: tho agent W'oh not 
cmtitloil to any commission — ('RF.RKR 
Ac I'Ainoiwov V. liUAyimoDK, [1910] 
3 W. W It. 42'J -CAN. 

1780 is. Ayrertnenl to pay com- 

miuHion ten imrk denw. J—IMtf., who was 
employed by deft, to sell a htatluu 
jiiopeity & to find a lease- for another, 
louiul A., who was ready A, willing 
1o puichuBO tho one Ac to lease the 
other, S, with him dclt. entc*rc»U Into 
a ooutiaet. Hubsc quentl> tho cjon- 
tract having fallen thiuiigh, pJtf. wa« 
omplovcsl by deft, to raise money for 
him whJcli it was hopes! would euahle 
tho purehasc' A: Joumj hv A. to ho 
carried through, U a wilt ton agin 
merit was cviti-rcd into heivv«(U i»lii 
Ac deft., by winch it v\,is pro nl* '• 
that In tho event of tin coini»l< lion 
of the sale Ac loasc d( ft. shonl 1 n to 
pltf, a cjertaln sum “ n jiD >» nting 
oomnilsslcm duo to*' pill * o. these 
transactions.*’ The me Ac leasing 
were never (-ompl* d In an action 
to ro<*ovc*r the snrn iitculioncd In tho 
agreement, tlm lnil Judgcj fcruntl that 
whc*n tin ariurnont was entered Into 
pltf had a right to n c-over a reasonalilo 
sum toi (oinmlHhlon In resuect of the 
work he hud llicu done, K that tie 
cotittacl did not deprive him of th»( 
right — Held: pltf. was entitled t' 
recover a sum made up of 1 p< i < « tj( 
of thc‘ purobase-monoy Ac 5 P' » 
at a yoar’fl rent. — F ry r. B v rm n # 1 7 < 
23 C. L. K. 689.— AUS. 
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“ Lowest price for goodwill, fixtures, & j 
fittings, £4,500,” but bo eventually accepted | 
£4,000. Meanwhile pltfs. & G. & Co. had 
agreed to share the commission. Deft, 
subsequently paid commission amounting to 
£107 10«. to G. & Co. As this amount was 
£92 10« shoii of £200, the 5 per cent, com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft, contended 
{inter alia) that he was not liable to pay 
commission until he had received the purchase 
price. The jury found (a) that the words 
in relation to the 5 per cent, nominission were 
in the i|>articu1arR form of July 8, 1928, when 
deft, signed it, {h) that the property w'as 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. woi'O not acting as 
Hub-agcnts for pltfs. : — J/dd : (1) pltfs. wore 
not to bo deprived of their commission 
by reason of tlie fact thnt the pro])erty was 
ultimately sold for £i,000 instead of the 
£4,500 fiskc'd by deft, in the particulars 
fomi ; (2) tlie jury’s findings that the words 
about 6 per cent^. commissions were in the 
document when deft, signed it, the property 
was sold through the instrumentality of Iho 
pltfs., &> that (i. & Co. were acting as sub- 
agants for pltfs., could not be interfered with ; 
A; (H) although plifs. had done all the work 
rc‘quirod io entitle them to their commission, 
th^ were not in a posif-ion fo claim payment 
of their commission iinHl the airehase wiis 
compIe<<‘d, A as the writ was issued thirteen 
days before the date of the actual completion 
of the jiurchase, it was issued too soon A tlie 
action failed. — PiarE, D.wjks A Co. v. Smith 
(1929), 141 li. T. 490 , 45 T. L. U. 542 ; 73 
Sol. .Jo. 401, C. A. 

1782. Add. Annotaiiom .’—Generally Bentall, 
Horsley A Hahlrv v. N'ic.uv (1939), 47 
’J\ I.. n. 99. Mentd. Hughes v. Batchell 
(1925), 134 L. T. 93. 

1783. Add. Amiotatioii : — Refd. Howard Houlder 


V. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley A Baldry v. Vicary (1930), 
47 T. L. R. 99. 

1785. Add, Annotation : — Apprvd. & Apld. French 
V. I.recston Shipping Co., [1922] 1 A. C. 
461. 

1786. Add. Citation : — ^23 Com. Cas. 121. 

Add. Amiotation : — Consd. AfTr<^teurs R(5unis 
Soc. Anon. v. Leopold Walford (London), 
[1919] A. C. 801. 

1786a. No hire earned — Special clause In 

charterparty.] — clause in a time charter- 
party provided that ** a commission of 3 per 
cent, on the estimated gross amount of hire 
is duo to L. on signing this chartt'r ship lost 
or not lost.” No hire was in fact earned 
under the charterparty: — Held: (1) the 
chaiierers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which com mission was 
payable only if bire was earned under the 
charterparty could not be set up by the ship- 
owners as an answer to the brokers’ claim, 
inasraueb as it was inconsistent with the 
t/crms of the clause. — A ffri^.teuks IW:unts 
SocjJlTi^: Anonyme v. Leopold Walford 
(J.ONDON), J^TD., [1919] A. C. 801 ; 88 L. .7. 
K. B. 8«1 ; 121 L. T. 393 ; 35 T. L. 11. 512 ; 
14 Asp. M. L. C. 461 ; 24 Com. Cas. 268, 
H. L. ; aff<j. S. C. suh norn. Leopold Walford 
(London) v. Affr^tkurs R^unis 
Anonyme, [1918] 2 K. B. 498, C. A. 

A nnotaiion :■ —A s to ( 1 ) Consd. French v. liCt hion Shipping 
Co. (10*21), 37 T. L. 11. 4. ,3. 

1790. Add. AnnotationH : — Refd. Howard Houlder 
V. Manx Isles S.S. C’o., [1923] I K. B. 110; 
Beufall, lloK-^lev A Bahlrv v. \ leary (1939), 
47 T. L. IL 99. 

t701a. .J— Howatid Houlder A Paktner.s, 

Ltd. V. Manx Isles S.S. Co.. No. 1751a, ante* 

1793. Add. Annotations : — Refd. How’ard Houlder 
r. Manx Isles S.S. Co., [1923J 1 K. B. 110; 
Bentall, HorhJe\ A Baldrv v. \ icary (1930), 
47 T. L. J{. 99. 


1784 iv. .]- Deft. plHeed o ])ro- 

porty in the htindn of pit f.. ii eoionilHhion 
uffciit., for 8 h1c wpon pn'HcT) l,t‘d oon- 
dlilons, JMtf. found A., wlio mus 
ready tc willing: to piirohuho upem all 
tho prescribed oondltloTiH oxe(3pt two, 
to Mhieh at all inateriul tiiuem lin 
oxproHMed Ids unwilling'neHs to agreo. 
Deft, thinking that A. Iiad agreed to i 
all tJjo preaeribod conditions, submit ted 
to .\.’s solr. a oontraet of nale contain* 
ing all tho iiroHorlbotl oondlttons. A, 
wfuBod to fiign the contract unleafl tho 
two proscribed coiulltions were Htrnek 
out : — Ift'ld : pltf. was not entitled to 
anv commirt.slnn or other ronmnerntion 
from deft. — Tvnan v. A'DroiCKn’, 
11U23] V. L. R. 412.— AUS. 

1784 V. .1 — In the absence of an 

exeluslv e listing, or of a speetal arrange- 
luent that he is to be remunerated If 
lie doos not find a pureliaser, the agent 
is not ontilleil to anything if he does 
not find the purchaser.- -(Jkkkvwoop 
A Gkrknwoop V. WiciJb'oup {10*J2), 
70 D. O. R. 107 ; [1922] 3 W. W. R. 
3HS.— CAN. 

7frW .~hot. entitled to oommlsslmi.'— 
Halks V. Thomson (Man.), [1927] 3 
W. W. R. ISO : am., 11028J I W. W. U. 
127.— CAN. 

PART VlII. SECT. 3. SUB-SECT. 1.— 
E. (d). 

1787 11. .] — A claim upon a 

Quantiim virrutt tor services as agent 
in rosp<'et of certain properties dls* 


I allowed on the ground that it was not 
the iindot'stunding of the partich lliat 
payment sjumid bo made except ns 
commiHsion on a sale being elTected ; 
tn suing upon a quantum meruit, in 
order to rely upon tlie neoeptaueo by 
deft, of boinethliig pltf. bus done he 
must have done it in eireumstaneea 
uhieli led deft, to know thnt If ho 
aoeepfed wbut had been done it was 
on the terms ho must pay for it. — 
Wkkokn i’.Turnkr (1922), 68 1) L. R. 
748 ; [1922] 3 W. VV. K. 6*23.— CAN. 

1789 i. No right where express eon- 
trocf.J —Where a contra^-t of agency 
stipulates the eircuiuftani’cs in uhtoli 
I lie agent will be entitled to a com- 
mission, compensation by \Nay of 
quantum meruit will not bo allowed in 
eireuiiibtances where no cfimmission 
can be elalmcd ; so to allow it would 
be to declare a eoutroct existing be- 
ta wn the parties different from the 
one tluw have made themselves. — 
Law A' Maclean r. Sawyeii Maasey 
('o., [1918] 1 W. W. K. 727 ; 13 Alta. 
L. R. 12G; 38 D. L. R. 333.— CAN. 

1789 11. i'laim based on usage.] 

— Where an agent’s olnim was based 
on u usage ; — Held: a special contract 
aroho between the parties, ic a quantum 
meruit was excluded. — Samson c. 
McKay, [1923] N. Z. L. R. 40.— N.Z. 

1789 Ui. . 1 — Kluott i\ Wab- 

BtTK'lox. 119251 4 D. L. R, 1070.— 
CAN. 

1793 ii. .1 — Deft, employed pltf. 
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as agont to soil land A equipment of 
cattle, liorscN, implemenis, etc., & 
furnituix', at a puce on a basis of $80 
an aero with a <‘ertain cash iiayineut. 
JMlf. found a purchaser vho wanted 
the land alone, but could not make u 
cash payment. Deft. A the puicha^'cr 
eumc to an agriHuiient for sale on t rop 
payments at $60 an acie, A .signed an 
agreonient preparetl bv pltf., which was 
crude A imnioviUeut but one from 
which the rights of the parties could be 
deiiiied. Subsequentlj a more elabo- 
rate agroement was drawn by dett.’s 
soli’., which because of certain onerous 
additions tiiereln for the protection 
of deft, the purchaser refused to sign, 
A the transaction w'as broken off : — 
Held : there W’us in effect a sale of 
which pltf. was the causa causans, & 
he w-aa entitled to payment for ids 
services, on a quantum meruit basis. — 
Rannkr-manx r. Hradley, [1919] 0 
W. W. R. 952.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1.- F. 

w 1. .] — Where an agreement as 

to commission is that the agent is to 
receive all over A above a certain 
figure, but notlung is said as to when 
the oomuiissiun is to be paid, the 
agont is not entitled to his com- 
mission until the vendor has received 
in full the amoimt sUpulatod. Sc a 

fi ^omise made by tho principal after 
[le sale to pay the commission at once 
does not render him liable to make 
immediate payment. — C lavblle 



V6L I.->-AgeDcy. Cases 1813-1818b 


1813. Add. Annotatiou ;~Coiisd. Hontall, Iloivsloy 
& Baldry v. Vicary (1030), 47 T. L. 00. 

ISlSa. Contract of sole agency — Pro- 

perty to be left In agent’s hands for speclHed 
period.] — Chamber r.A IN &: Witj.ows r. H<kse 
ll021), citod 47 T. L. J{. at p. 101, 1). V. 

Annotation CorutA. BentaU, Horsloy Baldrr »\ Vioaiv 
(1930), 17 T. li. H. 99. 


1813b. — .1 — An tmiuT appouiti*! l\>r 

hix months a Oriu of a^onts as “ 

agents” to st*ll a certain properly auieeil 
to pay^ thorn a .spwial coinnossion of o prt 
«*t*nt. on the pric«' realised if they introdiiftsl 
a jumdiawr. lie authorised the agents to 
expend on hi.s Ix'half up to X‘100 in ad\<‘r- 
tising the pit>perty' on the understanding 


Ruhskll, [1918] 1 W. W. 11. 900 ; 
40 n. L. R. Cl ; 11 Saak. L. R. 111.— 

CAN. 

w ii. Agrermeni os tn payment of 

ronimission obtained by aynU by mis~ 
rcpresentaiion as to nature of dt)cument.] 
— IJeld : the principal waa not bound 
b> <?neh agroomout. — TAVLOue. Smith, 
[192«] V. L. R. 100 ; 47 A. B. T. 122; 
a/fd.. [1926] V. L. R. 271.— A US. 

sd. Commission payable out of jwr* 
chase -money — Total purchase -money 
paid into hank — IHsclaimer by seller of 
interest in sum agreed to he paid to agent. ] 
— An agent for thebaic of goods was 
autlKm'.ed to oak u jirlee whleh would 
giro him a certuJn amount for his own 
bonoht. Tim buyer paid the t(jtal 
purclmsiC pnoc into a bank to bo pnld. 
over to tljo seller, A: the latter dis- 
flaimed any interest in the amount 
wliich he had agreed to let the agent 
have. Tho buyer then elaimed that 
amount as Ins:— //fW; tiio money 
l>clouged to tho agent. — IJ j<vaii. r. 
(lOKMAN, [19181 3 \V, W. R. 221 ; 12 
D. L. R. 673.— CAN. 

g®. purehase -money paid.] 

— Where a principal iiuMirrod no eon- 
traelurtl obligation to pay comutlssjon 
t \<'ei)t out ot tho pipeluev -monev 
as received, & no part of the puirlinse- 
nunif y li ui b(‘en received . — lidd : 
tho i*rlneipal wan not llal)lo. — 1’noicv 
oykk-Tki'NHOlmb Rkalty Co /’ 
liYAix ‘-iiiiPiu’ri.ni'o (■’(»., (19211 3 
W. \W. K 333 ; 59 1». i., V. 490.— 
CAN. 

sf. .1 — Pin.oihioN ]\1 vni. & 

Fj»h\,, L'Ji>. r. Indi’stkiaj.Sm i iutim, 
I.Tn. (AJta.), 11 929 J 4 D. L. it. 211. - 

CAN. 

sg Commission payable out of ptofll 
on resale — Hesnlc at large nominal 
profit — .Vo part of purchase-money 
paid.] — H. A through pltf pui- 
chasoil ccitajn land, ugroeing to pay 
pltf. a commisMon of jiei aoie, 
which waa to be pviid. however, onl.v 
out of a protlt on a reaulo. B. A C. 
aasuincd to make a wile ul a pun ha'-o 
price Hhovvmg a large noimiml piofit, 
which jiiirehasc piiee was to he paid by 
orop pavTuents. Tho purehasera bad 
three crop faiUireH. paid nothing on 
account of luincipal, interest or tuxes, 
A finally tthaiidoncd the agieeita'iit of 
purcha.so A went out of poHsv,.ssion of 
tho land; — Held: tl»e aulo was u 
lewile at a profit within tho contem- 
plation of the partlprt, A pltf. w'Ofl 
entitled to commission. — H anto.v r. 
Roaal Tuuar (Hi. [19231 3 D. L. R. 
809 ; 2 W. W. R. 1046.— CAN. 

sk. Commission payable out of sped- 
tied inetalmenl — Jnstalmenl rutl paid }— 
When; it was an cxprcftH stipulation 
of a contract as to comiuly.siou that the 
balaucc of eoinruishiou duo was to be 
paid out of a specifluil instalnient of the 
purohuse price payable on a specillod 
date : — field : the Instalment not 
having been paid by tho purchaser, 
who had abandoned the land, no 
commiasiou was payable. — B iix> 1 )Eau 

V. McLean, (19211 3 D. L. R. 410 ; 2 

W. W. K. 631 ; 31 Man. L. R. 239.— 
CAN. 

am. Sale of land on enm paymeni 
plan — Commission payable out of 
vendor’s shore of cron~-^J*rot'ision for ' 
cesser of right to ct/mmission on termiiM- 
tlon of agreement.] — Ijeslje r. Gkauam, , 
{1929J 3 D. L. R. 712 ; 2 W. W. R. 65 ; ' 
23 S. L. R, 005,— CAN. 


PART VIII. SECT. 3, SUB-SECT. t.—O. • 

1808 ix. Option to purchase .] — 

A. belli an option for tlie sale of land, I 
his* rcmunorution to bo the exei>«s of I 
tho price obtained over 129,000. i 
After the opllim had lapsed ho Intro- 
duced to the owner a pnreliaser of I 
the land at $.1.'»,0()0 Hehf ; A. was | 
not iMititled to 1 ho excess over 829,000, | 
but eonld onlv' recover gaunt um 
meruit.- Ai’KLKfV e. Ukmta (19101, 
59 S. f. R. 6 10 ; 52 D. L. R 09 1.— CAN. 

PART VIII. SECT. 3. SUB-SECT. 1 .- K. 

1 j. j ngi'nl has no 

right to ren I uncial Ion unless ho sut • 
ewds in oblaining u Icnant or pur- 
chaser, iH lilt I use mnv be, on Iho 
appointisl Icnns, for the property 
nut la his bands for tlie puipose id 
iiciiig Hold or l«d. The eoiitrncl Is 
revocable iit the will of the tumcipiil 
at imv time before the agent han 
actually procured n peison rcadj to 
tulvo or lo purchuHc on <ho terms 
arranged.— "sM mi (.Immi.) v. Run- 
FUl.Y, I1920J 22 W. A. Ji. R.61.-AUS. 

1 ii. -I \\ heron rt'ul OHtnto 

agent receivis an o\elus|ve 11 ding of 
land it may he levokeii hv tin aale of 
tiu juop<riv hv Iho owner, In which 
ease (In lent estalo agent will only ho 
entitleilto leeovei ou nguaidutnnu ruit. 

— tlHi.hswoon A (lui.KN’woon e. \Vi;i - 
FOUl» (1922), 70 J» L. 11. 107 ; 119221 
3 W . W. R. 3SS.- CAN. 

mi. — f’rinnpal’s implied light to 
sell fnmsdf. I 1\ hen* flic owner or pro- 

{ ledy puts it In the hntidH of an agent 
or wile upon <ommi-.sion. tlien^ is, in 
def.mlf of Htipul.dloiM to llio eonlinry 
in the t onlr.mt of agcia > . « right In the 
owner to ilcal willi his piopiHv, with- 
out h.ibiHly totlteagi rit, so long as the 
Hg( Ill’s mandati Is not p< rfonned 
Dosovv V r. W I n‘-'M U (1929). 2t» h. H. 

N. W. 318 , Id N. h. \V. W. N. 12J. 
-AUS. 

ni li. - \n agtioy agio* - , 

mint for the Hale ol ii fai/n eoulnined 
till* following ilau-< • “ \ our ugniej, l 
to liold until ono ino*ith nftot hung | 
not died tn wilting hy me that it hIiiiIi 
eiMse, hut for not less than a jear i 
from date. If a wile is iimde through ' 
any person during your .ictiug oh Hiieh 
agent, you are to he paid tl»i aioreHuld , 
couMiilMslon.” Tw’o yeurH elapsed hut 
no pnrcliadcr waa found. Wllhoul 
giving any notice to teruiliuiie the 
agrceineiit, deft, then sold the farm, 
without the InUTventioii of uiiv other 
agent or pumou JJ ( Id : oa the sale 

wa.s not made “ through any perHon ” 
pltf. was not entitled tin connniHHion.- 
Bvukjky V. Bisn. 119291 3 L. L. R. 
36U ; IJJ U. J.. R. 678.— CAN. 

ni. .)— Pltf., by w'ritlug hjgned 

by deft, on t-'ept. 16, 1919, waa autho- 
rised “ from tblH date until withdrawn 
hy me 111 writing,” to offer for sale 
laud for 87, .>90, A deft, thereby agieed 
to pay pltf. a coinriilMHiuii “on thin 
or tills seJImg piice, ahould you oflwt 
a sale.” Later on the same day. deft, 
liunhclf sold the property to M. for 
87,9UU. On r<ept. IH, pltf. obtained a 
written offer under oeai from li. to 
buy the property for 87,599 caah, & 
tiic offer was accompanied by a cheque 
for 81,009 ; the offer A chcdua i 
reached deft, on Sept. 19. Ko notice 
in w nting of the <vale to M. w a i given 
to pltf. until .Sept. 20, when deft. 

pltf. of that sale 6c 


I wrote adviHixiff pit 


n turning the B. offer A cheque 
//rid ■ pltf. wftH entitled to nsjover tho 
Mgn‘ed tiavmoat for hw servieoa,- 
tbuiMvN r. Yoi NO (1U2U, 01 U. L. It. 
51; 19 (>. L. R. 1(52. -CAN. 

BP. Sub-agt/d .ippmniid by person 
expecting oppondni, ui as agent .] — A <*<). 
whleh expected to ho appoluUul iigi'nlH 
for Iho tlovt of WosUs’ii AustraUa, 
agreed lo employ W ns siih agent. 
The CO. fa Ill’ll to seeum the appohd- 
meiit A terminated W.’h einplov iih id ; 
— /Itld: the eo. warranted tliat they 
would bo appointed govt ngi'ids. Sc 
they were liable to W.- Di'KI niiv A 
Cfh.lirp. e. VVaihov (1918), 2(» C. L. R. 
131.- AUS. 

PART VIII. SECT. 3. SUB-SECT. 1.— 

L. (a). 

1818 1. Insurance agent — Cotnmit- 
sion on premiums paid after hrminahon 
of tigem y.\~ In Mie absence ot a definite 
agieenient to that effect, an agent of 
an inHuriim'o eo., who hiia neoured 
pohey-holder» for (he eo, A whoae 
ilutli’H HH iigi nt do not eciiHO with tho 
llrst intrixluelion of the eiiHlomer, 
liiis no light to (omudsslutt on mihse* 
queni pjiMuiums paid in by hucIi policy - 
holilei’H, afli 1 lie eeaseil to he ugeid . — 
KMI IllK OK IsiMV Line AHHI UVNOK 
to, RomiiVV TI. NKhV AvlMt(n)20), 
I. J,. It. n Mad. 170. IND. 

1818 ii. - .1 Tho qu(iHtion 

whellier uii liisuruiiee iigetd, who Ih 
eompensaleil hv eoiiimlsi iotiH on re- 
newal pn-miuiiH, Ih eiilJthU lo eoni- 
mfs iitiiH on sui h premiums paid iifU‘r 
Ihi leimlnalJon ot )jh iigeney, ilepenils 
to n gi'i'iit evteid on the lunguuge of hln 
loidnel v\dh hh einplo\ip. If Hueh 
eoni lai't ( oidaiiii no piovisloriH on the 
Hulilef I A tho agency Ih teiiidnaled 
without hls tuiilt, the iigiud is ndilled 
to I ommlhsioiiH on rom wul premiuniH 
piml thereafter’, if, however, I he agent 
volunhmlj rihl/ris hls jigeniv, or H 
di-( haigeil for good (’iiu >e, the rule 
hi ems to he olhei’wlsi’. Ri.UHY v. ikiw- 
Km*Mi\’ni)S LiKh A^siti s. ((2an.), 
(1927 J .1 1). L. K. 915.- CAN. 

1818 111. .1 'I hi queHlron 

vvhel hi r nil iiiMurarKe iigeid Is entitled 
to eoiiirnlrt-lons on nniwnl pieniliiniH 
paid after the ti nuimd Ion of IiIh em- 
plo>iiienl IH giiveincd hy the terniH of 
the emdru’l hetv\e'’n him A IiIh eo. 
Jf till’ contract hetween tiie agenl A 
the iiiHuranee eo. (oiituliiH no proviHion 
on tho Hiihjei’t, the agc’ot Is eidltled, 
in ( OHO the agoiu y j« terminated hy Ihe 
C’o. without fault on hiis pert, lo the 
eomrulsHioiw on remwal preinliiinb 
wtdih tin* eonfraet hei’ines lo Idm, »s 
Itart of hlH eornpenHat ion, iilthougli 
such pri’iidiitiiH may he poiil idti i Ihe 
termination of the ugeiK>.- I'isi.vi'/' 

r. AlEfti TIASTM ( Ahl Al.l V I N I < n . 

119281 2 VV. W. R. 609. CAN. 

u i. ('mnmihKion on s/ih i made 

before terminal ion oj ton to v- I'di rtrUs 
db payments mode ofbt UimnoUion.y—- 
Uxideran agns men! j»lli wu- appointed 
deftfi.’ Molo A t\rln-ivf huliHiiian for 
the sale of eoal. id n foiiimirtslou ” on 
tho giosH amount of all Hales made by ” 
defts. ” under t uis agreement ” ; — 
Held: pltf. WHS entitled to oom- 
mjs-loji upon halts eoiitracted liefoit 
teninriiilloii of tho agreement, Imt In 
resjii el of which dellvorli s t>l < o, I 
were madtt A paid for aftii it 
WifvsON V. Atlah Coat, (o, Ido 
[1923 J 2 W. W. K 890.— CAN. 
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that if they did not soil they were to bear 
60 per cent, of that cost, 'whereas if they sold 
they were to receive back the whole amount. 
Within the named period the owner himself 
sold the property to a purchaser who was 
unknown to the agents at the time. The 
agents thereuiwn claimed commission on the 
sale, or, ahernatively, damages for breach of 
contraci, or, in the further alternative, ii 
reafionablo sura by way of quantum meruit : - 
Held : in the absence of an express tenri in 
the contract forbidding the owner to sell he 
was at liberty to do so without rendering 
JuniHclf liable to pay commission ; in doing 
so tliere was no breach of contract ; & the 
agents were not entitl('rl to any sum by way 
of quantum wcnti7.“ Bkntall, Uorri.ky 
Baldry V. VlCARY (1930), 47 T. L. K. 99; 
74 Sol. Jo. 862. 

1820. Add, Annotation : — Consd. Cramb v. Good- 
win (1919), 36 T. 11.314. 

1829. Add. Annotation : — As to (2) Folld. Cramb 
V. Goodwin (1919), 36 T. L. K. 314. 

1829a. .] — Deft, engaged pltf. as a 

commercial traveller on a salary ^ commis- 
sion on all business obtained by pltf., in- 
cluding repeat orders from all firms in the 
ground allotted to pltf,, it being stijiulated 
that pltf. w'as to have the commission on all 
accounts that he opened, including all repeat 
orders, w'hethcr they were actually liauded 
to pltf. or posted direct to dclt. : — IJeld : tlie 


intention of the parties w'os that commission 
should be paid omv on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements. — Cramb 
V. Goodwin (1919), 36 T. L. B. 477 ; 63 
Sol. Jo. 496, O. A. 

1832. Add. Annotation : — FoUd. Schostall v. Jolm- 
son (1919), 36 T. L. R. 76. 

1833. Add. Citations :^Affd., [1918] A. 0. 239; 
87 L. .T. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206 ; 62 Sol. Jo, 290, H. L. 

Add. Annoiaiiona : — Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. 0. 260 ; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331 ; Fried Krupp Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Rodriguez v. Speyer, [1919] A. C. 69. 
Mentd. Re Mimst<*r, [1920] 1 Ch. 208; Re 
Ferdinand, Ex -Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Wane v. Rush, [1923] 
1 Ch. 60; Simpson r. Maurice’s Exors. (1929), 
14 Tax (’.'IS. 580. 

1834. Add. Annotation : — Dlstd. Schostall v. John- 
son (1019), 30 T. L. R. 76. 

1835. Add. Aiinoiaiions : — Refd. Anderson v, 
Daniel, [1921] 1 K. B. 138. Mentd. Cornelius 
V. Phillips, [1918] A. C. 199 ; Kensington & 
Knightsbridge Electric lighting Co. v. 
Netting lliU Electric Lighting Co. (1918), 
87 L. J. K. B. 605 ; Re Maiimond & l&pahani, 
[1921] 2 K. B. 716. 


aq. Ao(^t to obtain prrwit to sdl beer 
tn cerlaiv area — KntitUd to commission 
on whsequent sales m ar(a ,] — Johnson 
i>. Mkuk'ink Hat liiucwiNa Co., Ltd., 
[10271 2 D. L. It. 231 ; (10271 1 

W. W. It. 486 ; 22 Alta. L. It, 476.— 
CAN. 


PART Vlll. SECT. 8, SUB-SECT. 1.— 
M. (n). 

St. Land aaent—Land Anents Act, 
1012.1 — A perHon A\ho, not being 
liconNcdoH u land HKCut.obtulnH an a])- 
pojutinenl from u vendor io uotUHRueh 
IsRullly of an oiTtneu undn s. 14 of the 
above Aet , A' cannot maintain (inaction 
aeainst hie prliicinul for conimtb^ion ; 
A the defect la not cured cither by the 
expiry of the period of limitation or 
by the fact tliat tJio agent has obtained 
a licence before perforndufr the ser- 
vloos in rospci't of which the com- 
mission is claimed. — N kjxon v. 
CuoHBy. [10101 N. Z L. It. 300 —N.Z. 

8R. .1 — Land Agents Act, 

1912, B. 13 (o), oufcht to bo couHtnied 
08 moauinf? that the land ofirent muHt 
posBOBH a hconce at the time the work 
is done, A the fact that after the woik 
is done tiie laud agent folia to take out 
(I further licence duos not deatjoy a 
ilKht to briitf; an iietJou for com- 
mishion. w'hert t he cuusi of action arose 
at the t line the agent was Jii jtosaeaHion 
of a licence. — J oiinbj'om; r. Goodhon, 
119201 N. Z. L. It. 883.— N.Z. 

X i. Ural Estate AqnUs TAeens- 

ing .Aef. 1 — Pltf., a stow -koeper, bronsht 
alK>ut the sale of deft ’h land to another 
poixon. In on action foi eominissioii : 
— Held : B. 21 of the above Act did 
not apply to Individual tr.insactiona. — 
OOODAU.V. ('’OUSINS, [192.1] 3 1). L. It. 
718: 32 B C. It. 440.— CAN. 


xii. Liecnce obtained before 

eompUtion of sate .] — Afreut entitled to 
commission. — C udwortii r. Edd\, 
[19271 1 W. W. 11. 583 ; 87 B. O, 11. 
407.- CAN. 


xlii. Vnlieeneed tmployee.] 

— l^ltf . a real estate agent, sued for a 
commlsBlou on a aaie, whiub had 
resulticd fi'om the Introdnctlon of the 


bnvor to the seller hy pltf.’s employee, 
nlio noH found to ho the efficient eauao 
ot the siile, although deft, completed 
It til rough agimt. I’ltf. had been 
duly lu'cncod under above Act, nt ic 
from the time of the listing ; Lis 
einnloyee, bow over, was not licenced 
nnuoT above Act when bo introduced 
the buyer A: conducted tbo negotla- 
tiouH ulthough ho obtained his iicenoc 
before the sale was made : — Hthi * 
unUei above Act bis employee’s lock 
of n llconee wldle lie was doing the work 
rendered the work illegal A prevented 
pltf. fioiii recovering the commission.- - 
AndiiHson r. Laki. (B. C.). |lU2h] 
t D. It. 220 , 119281 3 'SV. W. It. 
130.— CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— 

M. (b). 

ab. Member of Parliament etfeeting 
sale — Sale to Government.] — Pltfs., land 
agents, were employed hy deft, to 
bring about a sole of deft. 'a property 
to the Govt, ot Victoiia. Sor\Jcea 
woivi to bo rendered by D., a mem- 
ber of the Parliament of Victoria, 
who waa employed by pltfs. as their 
reprcHentatUe on the terms that he 
should receive a share of their com- 
mission on the sale. D.’u servieea 
were an effect IvO cause of the sale. 
In an action by pltfs. ogainat deft, to 
recover commltoilon on the sale : — 
IJeld : the tranaaotion was contrary 
to public pulley. Sc pltfs.’ action 
ftUlod. — Hornk V. Babbeu (1020), 27 
O. L. R. 403.— AUS. 

80 . Consent of Ooremmeni 

necesserrv .] — A member of the Dominion 
Porliamout brought about a sale, it 
being hia duty under agreement vntli 
the vendor to use his influence with 
the minhiler In charge to secure Uie 
Govt.’s consent whloh was nece»<ary 
to complete the sale. — Held: he 
waa not entitiod to a commiaaion 
for Ills servJoea, the agreement being 
void on the ground of public policy. — 
Clements v. CTouohlan 1924), 34 
B. C. IL 401.— CAN. 

ad. Sale under Discharged Soldiers 
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Settlement Art, 1019 {No. 3039)— 
Member of advisory committee agent of 
vendor.] — A land agent, who was also 
a member of an advisory committee, 
constituted under s. 36 of the above Act, 
to the Lands Purchase A Muuagemout 
Board, entered Into a contract with the 
owner for effecting the sale to the board 
of certain land, ns to whlcli the com- 
mittee hud certain powers A duties 
to advise tho boaid. The eontract 
did not refer to tiie use hy the agent of 
any lutlueiuu as u member of the 
committee in effeetuating the sale ; 
the agent look no part in the discus- 
Sion by tho lotuniittcc of tho report 
of a bUb-eoiuiJJittee aa to the expedi- 
enev of tho purehose by tiie board of 
such liuul, A acted throughout bond 
fide A without concealment of the fact 
of bis agency, A he was not at any 
time a member of any valuation 
uub-commitU'c : — Held : tho contract 
v\aH void as being against public 
policy, A the agent’s claim for com- 
inishion failed. — ^\oon v. Little, 
[1022] V. L. K. 11.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 1.— 
M. (c), 

86 . Agent rduming deinn-it to pur- 
c/ioser. J— llesns, were employed as 
agents to sell property belonging to 
applt. They found a purchaser but 
applt. failed to complete the sale on tho 
day fixed, A reaps,, on the application 
of purchaser, paid him back the deposit 
without eommunicatiuR with applt. : — 
Held: reaps, had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act, 1912, s. 8. 
they owed to applt., A such breach 
deprived them of their right to recover 
any oommlssJon at all. — B uchanan 
V. Nkalk, [1920] N. Z. L. R. 889.— 
N.Z. 

at. Failureiomake binding etyntrad .] — 
Where pltfs.. aotlng as brokers* failed 
to make a contract binding on both 
parties: — Held: they were not en- 
titled to oonuniasiou. — 1 ’atesson v. 
McCallum. [1921] N. Z. L. R. 869.— 

1 N.Z. 



voi. 1 .— Agency, uases iw»a-~i»795a. 


184f8a. .] — Pltf. was employed by deft., a i 

music seller, to find a purchaser of the lease 
of deft.’8 business premises, which were held 
under a covenant against carrying on any , 
other business. Bevera j tailors expressed to , 
deft, their willinmess to buy the lease for t 
£2.500, but deft., believing that the landlords i 
would not consent to the carrying on of a 
tailoring business, did not approach the 
landlords. Pltf., however, having found a 
tailoring co. who wanted to purchase the 
lease, received an assurance from the land- 
lords that they would consent to a tailoring 
business, & he, by concealing this fact fiom 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of 
the fact that the proposed piii’chasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser : — Held : 
as pltf. had taken advantage of the false 
position to persuade deft, to agree to take a 
lower price than deft, could have got else- 
where, the action failed. — Ukath v. Paukin- 
SON (1926), 136 L. T. 128 ; 42 T. L, R. 693 ; 
70 Sol. Jo. 798. 

1849. Add, Annotation : — Mentd. lie Morris, May- 
hew V. Ualton, [1921] 1 C’h. 172. 

1852. Add. Anno1atio7i : — Consd. llhodes v. Mac- 
alistcr (1023), 29 Com. Cas. 10. 

1852a. .] — Pltfs., a firm of mining engineers, 

were employed by defts. to negotiate the 
purchase of mining luopcrties. Defts. wen* 
willing to give £9,000 for the properties, As * 


agreed with pltfs. that if they made a bargain 
for less than £9,000, the dilTeiTuco betwtnm 
the £9,000 & the lesser sum could be tivkeii 
by pltis. as remuneration. Before the pur- 
chase was effected, pltfs. had «u*i*angcd with 
the vendors to take commission from thoin on 
the sale:— J/Wd.* pltfs. had commit U mI a 
breach of duty ns agents for defts. & were 
not entitled to any remuneration fi*om defts. 
— Kiiodks r. Macaustkh (1923), 29 tJom. 
Cjis. 10, 0. A. 

1858a. Agent acting in good faith. | Khi’PKi. t. 
WunntiiH, rso. I2ti3a, mitt. 

1853b. No damage suffered by principal.] IUh- 
Ltj». r, No. ITiOlc, anlc. 

1862. Add, AnnolcUion Apld. Adnms r. Morgan, 
il923]2K.B. 231. 

1872a. Promise to indemnify vendor of business to 
company — Vendor retained as agent for 
limited period — Assessment of vendor to 
super-tax on profits made within period.] — 
IMtf., who was the owner of a stationery 
business, sold it in Aug. 1919, to defts., a 
limited CO. One of the terms on wbicli Iho 
biisincsH was sold was that as from Hoc. 31. 
1918, until Sept. 15, 1919, pltf. should bo 
deemed to liav<i been carrying on the business 
on aecoimt of & for the benefit of tiio piir- 
cluihj'rs, & that pltf. sbould account Ac be 
entitled to bo indernnillcd accordingly. Por 
hih services until tl»o ilato of complcUou pltf. 
was to bo paid a fived sum monthly. IMtf. 


1841 IVtt. — aiACK f 

Mcl.hoi), fi023] 2 B. L. li. 1201.— 
CAN. 

1841 vl. Secret agreemerU to pool 

commiseityna ] — On a propobod ex- 
change of proiM*rtIes, if tho agcnlp, 
unluiown to either of tho prlocipalH, 
agree to pool their renpectivo corn- 
inibHions & to di\l(le equally, bo that 
under hucIi pooling agrecuirut one 
agent rocelvofl more than tho coni- 
mlRsiou payable by hiu principal, that 
agent cannot rccoxor any coiumjHHlon 
from Ids prUiolpal, as such an ogroo- 
mont ga\o Ijim an intciust adverse 
to the inUTUMt of his principal. — D aL'V 
r. Ki:uiiii,u, 11921] 2 W. VV. 11. 192,— 
CAN. 


1841 vii. Agent acting for both 

parhia— liulfs of Ktul Lhtati hahangi ] 
— ^Wliero the owner of property llhted 
with a real catato agent for bale ex- 
changed tlie jiroporty with tho abslst- 
anco of the agent for otner propeity 
llulod, to the ktiou lodge of the owner, 
with the agent for exchange, but liud 
not agiecd to pay him a conimishiou 
on the exchange & had not been in- 
formed by Jdm that he still intended to 
act as her agent & to charge her a 
commission: — Held: (1) she was not 
liable fur (oininibsion , (2) a rule of u 
Keal Estate Exchange to which the 
agent belonged, that an agent who 
«cti*d for both parties in an exchange 
(ould collect from each ono-haif the 
usual cununlssion on a sale, did not 
legally entitle the agent to recover 
such half from her. — H ack.vkv r. 
Lvnk, 11925] 4 D. L. U. 881 ; (1925 j 
3 W. W. II. 814.— CAN. 

1841 viii. .1 — If a vendor 

with fuD knowledge of the facts agrees 
to pay commisaion to a purchaser’s 
agent, ho will be bound by his contract, 
but the onus Is on the agent to show 
dearly that the vendor knew that be 
was acting in a dual capacity & 
assented to that state of affairs. — 
Moiler V. Forgx (1927). 27 8, II. 
N. S. W. 69 ; 44 N. S. W. W. N. 42.— 
AU8. 

1850 ilia. FremduUnirepre- 


itrnhttwns mdiuing IHtng.]— Agent not 
entitled to coramission.- Sr.n'io v. 
Aiiams, [1927] 1 IJ. L. K. 54/ ; 11927] 
1 V\. \V. li. 12 ; 22 Alta. L. It. 333.— 
CAN. 


1860 vll. Agtnt to ell acting 

for other prxnHptjm~ III each of con.' 
Ua('t.]~~A contract, cnteied Into in 
Feb. 1911, between a ilrm A a coii- 
mbihlon agent, wherein the latter wan 
appointed iigeut for tin Mile of certain 
cotton goods dealt la by tho Him, t on- 
tuined tt chiuM* prohiblUng tho agent 
Iiom holUiig buoh goods supplied t)V 
others than Ins pittu ipuis. From 
July 10. 1918, omvafdH the .igerd rtgu- 
hirly ^ola goods of tti.it claoh on hehiilf 
of anothiu firm. Sc he also bought Sc 
bold hu( It goods on ills own account 
Held . tlte ug( lit was not < ntltled to un 
accounting for tho p< ilud hub'.vMjiient 
to July 10, 1918, as ho was thou In 
inatcilal breach of his contract, but 
he wos entitled to un a'Momiting for 
the pcilod prior to that date dining 
whhh ho tiad duly obtcinpinsl tlic 
contrurt.—lfUAiiAM Ar Co » Umiio 
T iniKin riM> . rxr. Co.. I.rj» , 11922] 
8. C. .'•>33 : r>9 .Sc. L. n i 20. -SCOT 


1860 vlli. - ■— Jndumtg principal to 
sell at vndervulvc.l — V\ hero an ovviiir 
of land roqucHts an ngi at find a 
puic baser at a ndro not less than a 
stated amount tiio agency is a gem ral 
one tho ugimt stands in a iitluelary 
relation to his principal ; Sc If he 
endeavours to get flu- latter to selJ at 
a pi ice Ichs than that which he knows 
the purchaser found bv bim is u filing 
to pay be is acting in b<ui faith Sc, 
therefore, disentitles himself to a eorn- 
mission even though the sale is finally 
made at the full price which said pur- 
chaser was willing to pay. — IjAFUk- 
NiritK V. UOUFFARI) (Mask.), [1929] 4 
U. L. R. 183 ; 2 W. W. It, 002.— CAN. 


1852 vil. .1 — Where an agent 

acts improperly & untaitbfull> In the 
performance of his duties tuv^aId^ Ids 
principal, he forfeits any romuru ration 
or commlSMlon to which he would 
otherwise have been entitl'd If bis 
improper or unfaithful conduit h 


73 


connoctod uitli Uie duty lie had (<* 
perform. 'I’Jio mere fact of an agi iit 
receiving Sc retaining a secret pruilt 
or coinmNKlon arlMlng out of Sc in 
coririoctioii with tho iierforrnanro of 
his dutv constitutes unfuithfulness Sc 
I dlHhonnstv', Sc dlsontlticN him to any 
' roniuni ration oi conirniHslon. — brviv 
I e. Lkw, 11917] T. r. 1>. 702.— S. AF. 


PART Via. SECT. 3, SUB-SECT. I.- 
M. (d). 

I bJ. Agent aiUmg at las limn listed 
prife.]~ An agent for tho sale of goods 
I Is not ontlfhd to a cornndHsion for in- 
trodiii lug a i»uc< hascr vihoro tho goods 
lire sidd at a reduction from tho listed 
piUe gii*«N*r Hum the eoninilsrlon, 
& the figenej oonlrait piovhtfs that 
if any goodh an soid for less than the 
eurroiit price list by tho agoiit, the 
aircptanco of huch Halo shall not 
ontitlo the agent to the conirrdsslonH 
set forth, but such reduction In price 
shall bf dr dud id .'roiri (iic agint’s 
tomrnlhslon. - liAW Sc AIamiiAW v , 
Savvyi n A1 XHHICY (V)., fl9lK| 1 W W. R. 
727 ; 1.5 Alta. h. II. 128 ; 38 D. E. K. 
333 —CAN. 

sk. No rommi<isum on land not .old 1 
— lleft.'s land tiuvlng bci n llntisl with 
pltf., nn estate agonl . t bo hit 1< r i liiiiui d 
conmdiMlon on tlio piocteds of a suh« 
quciit salo. but falleil to sliow timf In 
br iiigbt about a -alo oi ddl l»n I 
or tlittt d( ft mud > n si '' I lu n o* 1 i a 

J crsoii Introd'icid to t Ir 1»\ pKi 
leld : pltf hud not h Ic v n 1 tc p;t- 
fonnunce of atij • r \ 9 * i vvblch 
entitled him to (ornrii mn IMIN.N 
e. (lUAF (1922a Id. J' L U. 713 — 
CAN. 

sl. fonttn- ton on goods ** t/ik(n 
huch ”1 lldd I <»cdM “ taken back ” 
liiiliKhd goods " reposHesaed ” on 
defoulf — (nviih. w. HAWYKn-MA.ssr Y 
' Co (VHi», 31 W. L. Ji. 271. I') 

W. . Jt. 2.)1.— CAN. 


hm. Sale of homestead So 
for iriff 's consetU.) — Sbmvi k » 
11927] 1 W.W.U. 905 ; 21 I 
4 ifK CAN. 



Cases 1872a--ia50. English and Empire Digest Supplement. 


was assessed for super-tax on tlie profits of 
the business from Apr. 0. 1919, to Aug. 22, 
1919. Ho paid the amount demanded 
claimed to recover an indemnity from defts. : 
— held : pltf., as agent of defts., w.'ia entitled 
to bo indemrufled by them in respect of the 
amount of siip(*r-tax paid by him, although 
defts. 08 a limited co. would not be liable to 
pay super-tax. — ^Adams v. Mono an & Oo., 
L1924J 1 K. H. 751 ; 93 h. J. K. B. 382 ; 1.30 
L. T. 792 : 40 T. L. K. 70 ; 08 Sol. Jo. 348, 
C. A. 

1875. Add, Anrwtaliona :—CQ!D&6.. Weddle, Beck t>. 
IJaokeit, [1929] 1 K. B. 321. Mentd. Elles- 
mere V. Wallace, [1929] 2 Oh. 1. 

1878. Add. Annoiation As 1o (2) Refd. Weld- 
Blundell v. Stephens, [1910] 1. K. B 520. 

1886. Add. Annolaiion : — Rofd. Adams v. Morgan, 
[1923] 2 K. B. 234 ; Biitannia Hygienic 
Laundry Co. v. Tliomycrott (1926), 94 
L. J. K. B. 858. 

1908. Add. Annolaiion .'—Mantd. Weld-Blundell 
V. Stephens, [1920J A. C. 950. 

1941. Add. Annoiaiion : — Refd. (3iristoforides v. 
Terry, [1924] A. C. 500. 

1944. Add. Amwiations : —Dlstd. licigate v. X^nion 
Manufacturing Co. (Bamsbottom), [1918] 1 
K. B. 592. Consd. Warren v. Agdeshiuan 
(1922), 38 T. L. H. 588. Refd. lie Wimisor 
Steam Coal Oo. (1901), Ltd. (1928), 140 I. T. 
80. 

1946. Add. Annoiaiions : — Apid. Ei'en'’h v. Ijoeston 
Shipping Co. (1921), ,37 T. L. B 163. Refd 
Bcugate V. Uni<m Manufacturing Co. (Bams- 
botlom), [1918] 1 K. B. 692. Mentd. Fovlei 
r. Ooniiiiereial I'mihei Oo., |1930j 2 K. B. 1. 

1946. Add. Armotalions :—As to (2) Consd. WaiTen 
V. Agdeshman (1922), 38 T, L. U . 588. 
Reid. Turpin v. Victoria Palace, [1918] 2 K. B. 
539. Oenerally^ Refd. Beigaio v. Union 
Manufacturing Oo. (Uamsbottom), [19I8J I 
K, B. 592 ; lie Bubel Bronze & Metal Oo. & 
\'os, [1918] J K. B. 315 ; He Windsor Steam 
<W1 Oo. (1901). I.td. (102h), 140 L. T. 80. 
Mentd. Bla<-kbuni Bobbin (’<>, v. Allen, [1918] 


2 K. B. 467 ; Re Comptoir Commercial 
Anversois & Power, [1920] 1 K. B. 868 ; 
Sweet V. Williams 0922), 128 L. T. 379. 

1947. Add. Annoiaiion : — Refd. Warren v. Agdesh- 
man (1922), 38 T. L. R. 688. 

1947a. .] — By a contract in writing deft. 

api^intcd pitfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of throe years. Pitfs. were to 
be paid a commission at the rate of 22 per 
cent, on all goods sold tliroughout the United 
Kingdom, with the exceptions above referred 
to, whether the goods were sold through the 
instrumentality of pitfs. or not, & deft, 
agreed with pitfs. that lie would keep them 
fully supplied with samples, & would execute 
all orders witli due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or poUmtial customers, of pitfs. 
in respect of -the sales of his goods. Before 
the expiry of the three years deft . broke these 
undertakings & then wrote to pitfs. cancelling 
tile agreement : — Held : as it was a necessary 
implication from the terms of the contract 
llia(» pitfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, A; althougli the 
mere appointment of an agent on commission 
lor a term of years does not carry with it the 
nccefasury implication that the business shall 
be carried on for that term, yet, as deft, bad 
und<Ttaken <'<‘ifain obligations to facilitate 
the J‘ariiing of tbt* commission A had broken 
Ills undertakings, lie could not, by a pur- 
port(*d cancellation of the contract, limit his 
liability for damages to the period prior to 
such puriiorted cancellation. — W ahiibn A; 
Co. Aodestiman (1022), 38 T. L. U. 688. 

1048. idd. irnudalion : Apld. GraM's v. (^ohcii 
(1929), 46 T. \u B. J2I. 

1949. Add. Annotation : — Mentd. Beigate v. I'^nion 
Manufacturing Co. (Uamsbottom), [1918] 1 
K. B. 592. 

1950. Add. Annoiaiion : — As to (2) Refd. Payzii v. 
.Saunders, [1919] 2 K. B. 581 . 


PART VUI. SECT. 3, SUB-SECT. 2.— 
C. (ak 

1873 1. In ijcncral.]— Wlioro an act 
innucoiitly done under thu oxpross 
direct ion of niiothor, which ocouhIouh 
uu liijui V to tlio rlKhls of ii third imrty, 
the ])tincipul must indc'iuulfy the 
inuocoiit iiffout. — VKn'ouiA Mnioou 
Tui8rii,r.s V. Mi'iuukai) Ac Mann 
(IhlllS), 4 n. C. ll. J 48.— CAN. 

b I. Lons tlnouah dtUiy in 

drimry ] — K. A: eominiHsiuii 

atrentB, enUirud into a oontiaot with 
dolls nndor which they undertook to 
imichuho A: ship koojIh “ on acoouiit At 
1 isJv ” of defts.. A, K. & Co. elilppcd tho 
goods luidoi a o.l.f. contract on board 
a Gonnau s-lnp. Owing to the out- 
break of war during tianslt tlio goods 
did not arrl^c at tliclr destination 
until long uftor duo time. On dulte.’ 
rofuual to uooopt the goods they weie 
sold: — Held: J£. At Co. W'cre euUtlod 
to recover dainagoa for breach of oon- 
tiaet. — aiinuairru v. Abdulla (Sahib) 
(lUlhl, 1. L. 11. 41 Mad. 1060.- IND. 

sn. Jirokcr httyino whtcU to meit dc’ 
hrtnt.fi J — Uroktru woro instructed by 
their prinoIpaJ to sell wheat for future 
dollvcrj ',~-Ueld: when the principal 
could not deliver tbo wheat ho 
instructed the brokers to buy the w'heat 
neocesary to cover his contracts, which 
they tlld, tc ho uiust repay to them 
the amount so expended. — Gakadian 
Grain Co., Lm. r. Niciiol, [1020] 


3 W. W. R. 127 ; .'iS 1). L. K. 375 , 
13 8ubk. L. It. 30 — CAN. 

so. Dealinps in pram fvtures — Droleer 
UHth knowlrage oj xlleaalitu of transao- 
tiom — liroher not mtttled to recover 
buiance due from cuetmner,] — TorritK 
Grain Co. e. Mantz (Alta.), 110201 2 ' 
I). L. 11. 712 ; 11026) 2 W. W. It. 140. 
—CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

C. (bk 

1906 ii. .) — JoNics r. 

nuiuiRHS (1914), 43 N. B. It. 120. — 
GAN, 

sp. Forttyirding agent acting in or- 
cordanee unik ordinary du/j/.}— Defts., 
forw^anliiiff agents In Durban, who 
acted Ub the agouts of pltf. in clearing 
A: forwarding goods oonslgned to him 
from India, on Oct. 21, received a letter 
from a flrin in India informing tlioiu 
that Uiey liad shipped a conbl^mout 
of goods on behalf of pltf. The goods 
arrived on Oet. 20, & on Oct. 23 dofUs. 
cleared & trucked the goods to Johan- 
nosbuig & scut pltf. a ooubignment 
note which he reoeivod on Out. 26. 
IinmedlaU'iy on receipt of tho note 
pltf. UAlegraphed to doftib. instructing 
them to keep tho goods for sale lu 
Durban. Defts. on the tustruotions 
of pUf. had the tracks stopped At 
returnod to Durban. Defts. m order 
to obtain delivery of the goods paid 
tho nillway charges Ac upon pltf.’o 
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rofiiHal to reliuburso them declined 
to iiand tho goods over to pltf. . — 
Held : defts. In railmg tin' goods 
without awaiting special instructions 
liad acted In accordance with their 
ordinary duty os forwarding agents, 
A in tho abbcnce of special )ubl ructions 
to the contrary defts. wore Jubtified 
in 80 ruilmg iho goodb — I’Afri, r. 
Kbelek Ai Co , I102JJ App. D. 506.—- 
S. AF. 

PART VIII. SECT. 3, SUB-SECT. 2.— 

C. (e). 

BQ. Coniracl for delivery of grain — 
Actual delivery nectt>8ary — I>uty of 
liroker to prove contract not illegal.}— 
Hansen r. Lbciitzier, 11U25] 4 D. L. R. 
1008 —CAN. 

PART VIII. SECT 3, SUB-SECT. 2.— 

D. (a). 

sr. Agent assuming lialnldy to third 
party.}— Whore a superintendont of 
road construction for a muulclpalitv 
ordered supplies on its belialf. Sc which 
wore chargeu to it ; — Held : as he was not 
legally liable on tho accounts ho bad no 
cause of action against the mum- 
oipality in respect thereof w bother for 
ymenl or indemnity, although he 
d paid one of the accounts & Judg- 
ment had been obtained against him 
for another. — DiriaNsoN r. Rlhal 
Mcnicipautt of Stonkuaqur, [1020} 
1 W. W. U. 236 ; 50 D. L. R. 883; 
13 Sask. L. R. 1.— CAN. 



VoL Agency. Cases 1951a- 2056. 


1951a. .] — By an agreement made between 

pltf. & a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub* 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India. the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so long live, & thereafter 
until the agreement should be determined by 
six months’ notice on cii her side. M''he agent 
was to use his best endeavours to obtain 
orders for the co,’s goods at prices to bo from 
time to time agreed upon, cSt all orders ob- 
tained by the agent wore at onc(‘ to be com- 
municated to the CO., who upon api»roving 
or rejecting the same were to inform the 
agent thereof & vho wore to carry out micli 
orders as were accepted without undue delay ; 
& tho agent was not definitely to accept orders 
lor the CO., but only subject to confirmation 
tfe acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
hold. The CO. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purcliascrs. A few months altiT- 
wai‘ds the co. required fresh capital, & they 
applied to pltf. to assist them in finding it, 
telling him that otherwise they would have 
to close down. Pltf. tried to do so, but failed. 
Tlie CO. then ashi'd pltf. to give up the agency 
for the Manchester liistrict, tolling him thnt 
he would have to stand down so tar as that 
district was concerned, in wliich case liiey 
thought that they eould f'ud the necessary 
capital, but he refused. Tlie co. lh(*roupon 
being iiisolvont passed resolutions for volun- 
tary winding up & ceased to do buhinc.ss 
through pltf. cventuallv sold their biisine.«.H. , 
In an action to recover dainag<‘s foi breai h j 
of tlie agi'cvment to employ pltt. as their 
agent lor the seven years : -I I (Id : the agrei** i 
ment was to employ i»ltf. as agent for the ' 
seven years »V- a term could not be imjilied ' 
to the elfeit tliat tlie co. could terminate the 
ag<*ncy at any time }>y ce.LSing to larry on 
their business ; A the circumstances toupled 
with the voluntary winding up showed a 
repudiation by the co. of the agreement, At 
they were tiierefore liable in damages for 


the breach. — R kioatis v. Union Mandwi - 
ToniNo Uo. (Ramsbottom), flfi18] l K. H. 
592 ; 87 L. J. K. B. 721 ; 118 J.. T. 179, 

0. A. 

Annoialwns •— Apia. Fo«lt‘r f. ( onunerolal 'lliiihcr <’<» , 
11111012 K B I , Ih t.ramophone Heeonls, Mil. 

Ji .1o 201 Reid. rUonaiM v. Peild, ( 10201 2 K. B. .>11; 
Uvoek V . I’o.irM)!! {1'12S), .IS Com. 188, 

1962. Add. Aimoiaiion : - Ref d. Warren r. Agdesh 
man (1922). .18 T. Ti. It. 588. 

1953. Add. Amtoiatiouft : Refd. Ueigate i>. Union 
Manufacturing Co. (Itamshottom), fl018J 1 
K. B. r>02 ; Wamm r. Agdi-slimnn (1922), Its 
T. L. R. 588. 

1957. Add. AyinoialiojM : Refd. Iteig.ite v. Union 
Manufacturing Co. (Uanmbottoiu), 1191H1 I 
K. B. 592 ; Warren r. Agdeshman (1922), 28 
T. L. R. 588. 

1961. Add. Annofa/iofis : - Refd. Tajlor r. Oakos, 
Roncoroiii (1922), 127 B. T. 2fi7. Mentd. 
Monarty r. Regent's (lurago Co., [19211 I 
K. B. 422. 

1968. Add. Ahuotaiion : (ietieniUif, Mentd. 

R libel Bronze At Metal Co. At Vos, [1918) 1 
K. B. 21.5. 

1974. Add. A)uiolalioy\» : -yt.** /o (1) Consd. Mor- 
timer r. Bca'kott, 11920) 1 Oh. 571. J-r /e (2) 
Apld. Mortimer V. Beckett, 11920) 1 Ch. 571. 

1979- Add. /t nne/a/ion : — Mentd. Hamilton a. 
Caldwell (1919), 88 L. .1. P. C. 172. 

1980. Add. inytnttifhni : ‘A^ to {2) Consd. Mai tin 
V. Stout, [1925) A. (’. 259 

1999. Add. infwlnfion : Utninill}/, Mentd. Lc>\v 
tlier V. Han IS. 11927) I K. It. 292. 

2005. Add. Aiiyiotafum : -ts (o (2) Retd. Wriglit- 
Kon a. McArtJua* A Hulthisons, [1921) 2 
K. B. 807. 

2025. Add, AtmofaltoH'* . Reid. C!on»1s Bank v* 
ChaitiMMl Bank ol liali.i, \ii-liali.» A ('hma, 
1192tM 1 K. B. 10. Mentd. T^owther r. 
Hart IS, [1927) 1 K. B. 292. 

2020. idd. Annotation : Refd. He (Junsbourg, 
A> p. TruHt<*e (1920), 89 L. .1. K. B. 725. 

2052. At/d. Annottilion ; Refd. Neai Hast Belief 
V . King, Chasseur A Co., [1920j 2 K. B. 40. 

2056. Add. Anytofation -Reid, Bootli M.S, (>>. v. 
(Jargo Pieet Inm (Jo. (19ivi), 12 Asp. M. L. C. 
151. 


PART VIII. SECT. 3, SUB-SECT 3. 

— B. 

1059 ii. For thiti number read 
“1967 1.” 

1967 ii. .] — lu a five yoare’ 

agreement between a Rclllng aaent Sc 
a firm of merchants It was provided 
that, if at the end of the flrrtt tliroe 
years the agent had not realised a 
certain turnover, the merchants should 
be entitled to terminate the agree- 
raent. The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agent, who i 
bound to buy exclusively from them. 
At the end of the three years the value 
of the goods sold & delivered by the 
agent failed to reach the stipulated 
turnover, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent hod in fact 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered by him fell short of 
it, owing to the failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 


The mercliants, who wore not tuanii- * 
fa< tillers, wire dopondoiit on delivery i 
to themselves by the uuitiur>i( tureis, 6c. 
owing to war < oiiilltiouH, thev weie 
titeinselves unable to obtain the full 
" upplies they required 'ruoy bml, i 
, -- • ' - ^ goods I 

Hgout’s 

tribute I 

these goods ratably .imong all tin I’’ 
agents 8c custiumrs, the agent in qu<*s- j 
tion receiving his full share, in an 
action by the agiuit against the luer- | 
chants eotjcludlng for danuigisi for 
unJintUlable tc'rminatlon of the agroo- 
raent . — Held : defts. were not entitled 
iwTLmo 

V Mkthvkn. Boss & CX>., Lni> . (19211 I 
8. C. 948 ; 69 Sc. L. it. 7.— SCOT. { 

1978 iii. Pltf & dofts., . 

an English busInesH house, cnt« rod Into ' 
an agreement bv corrcftpondencc bv 
..inch pltf. was to bo the selling age nt 
of defts.' goods in Britlbh Columbia 
In the letter from defts setting out 
the propotiod terms of agreement were 
the words, “ this offer to l>e Unn for 
one year." Defts. broke the agency 
agreement during the first >ear — 


U<ld ' jiPf was cntJLWd l»» darn/i 
on the baKis of loss of rnollts on t 
jcuis' cuntiucf, us btdng leasonubb 
all th<‘ cln unisliiDfOH — Mai i>onai i 
CxSKlV.blU., [1919)1 W. W. U 2‘l{ 
CAN. 


1978 iv. .J - In 1911 :• i> 

agreed to uriiidoy uppJle. us iindii 
bisikers for tlie busiius4 of -i <o tlutiiit' 
the Hubslslenec of an figtiemeni ulii< I 
they themsclxeM b,nl as bioUir il < 
CO., tbij lattir figieuiifor wh foi 
five years. In Ante v 

wrongfully ddirmintd tt>< ttti( limit 
with applts. On Dm J. I'D.' 
btmd fldt A not m a ni< id liinltlng 
tlie damages, niadt a n< v agiediicnt 
wltli the CO , the t» tin ot wblch were 
IncouHl-tenl wlOi. 6 Niiis put an end tfi, 
the orlgmal len < ini nt bctw’ocn respe. 
6c the fo. Ill .lari lUl'i, anplts. snid 
resp>. for danmges : — I/dd ■ tin 
dain/igch rcMnirablo wore limited D 
the amount which applts, would ha 
earned as under-brokeis down t 
Dw. 2, 1912 . — Lai llMANDAM, Ki 
J»JI.WAL e- ItAOHUMULL (lyi'O. f 

4« Ind. App. 314 : 24 IJ W ^ ^ ' 

IND. 
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2082. Add» AnnotaMon : — ^Dbtd. & Expld. Bentall» 
Horsley & Baldry v. Vicaiy (1930), 47 T. L. R. 
99. 

2083. Add. Annolaiior} : — Dlstd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. li. 99. 

2083a. — Sale by principal himself.] — 

CHAMBKItLATN & WlLLOWS V. ROSE (1924), 
(ilod 47 T. h. R. at p. 101, D. O. 


2088b. .] — ^Bentall, Horsley & 

Baldry v. Vioaby, No. 1813b, arUe, 

208dc. Agreement for commission although trans- 
action not completed.] — Tredinnice v. 
Browne (1921), cited 47 T. L. R. at p. 101. 
Annotation : — Consd. Bentall, HonsleT & Baldry v. Vicary 
(1930), 47 T. L. K. 99. 

2002. Add. Annotation: — Generally, Mentd. Re 
Byre-Williaans, Williams v. Williams, [1923] 
2 Gh. 6S3. 


Part IX. — Relations between 

2094. Add. Annoiaiiov : — Mentd. Banque Beige 

L'Etranger v. Hambrouck, [1921] 1 

2095. Add. Annotation : — Mentd. Banque Beige 
Pour L’Etrangcr v. Hambrouck, [1921] 1 
K. B. 321. 

2096. Add. Annotation : — Refd. Banque Beige 
Pour Jj’Etrangor v. Hambrouck, [1621] 1 
K. B. 32J. 

2098. Add. Annotation: — Consd. .Tones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

2106. Add. Annoiaiiom :~ Refd. Re Hodgson’s 
Trusts, Public Trustee Milne, [1019] 2 Oh. 
189 ; Banque Beige Pour L’Etranger v. 
Hambrouck, [1921] 1 K. B. 321 ; Re Wait, 
[10271 1 t)h. 606. 

2109. Add. Annotation : — i4» to (1) Hefd. Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1924]! K. B. 775. 

2112. Add. A nnotalion : — Mentd. Re Fenton, Ex p. 
Fenton Textile Assoeiation (1930), 99 L. J. 
Ch. 35h. 

2113. Add. Annotation : — Mentd. Republica do 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2118. Add. Annotation : — Refd. Muller (London) 
V. Lethem, Same v. 1. B. Conirs., [1027] 1 
K. B. 780. 


Principal and Third Parties. 

2120. Add. Annotation : — Consd. Rederi Akt. 
Transatlantic v. Drughom, [1918] 1 K. B. 391. 

I 2125a. Action for specifle performance — Effect of 
non-disclosure of principal.] — Pltf. procured 
C. to enter into an agreement to purchase 
land from defts. C. never disclosed to defts. 
that he was . acting as the agent of pltf. 
Subsequently 0. explained to defts. that ho 
was acting as agent for pltf., Sn at his request 
the agreement was cancelled. In an action 
for specific performance ; — Held : the agree- 
ment not being one in which any personal 
qualification by O. was a material factor, the 
mere non-disclosure of the person actually 
entitled to the benefit of the contract for the 
sale of real estate did not amount to mis- 
representation. — Dyster V. Randall & 
SON». [1926] Oh. 932 ; 96 L. J. Ch. 604 ; 135 
L. T. 696 ; 70 Sol. Jo. 797 ; [1920] B. & 0. R. 
113, C. A. 

2126a. Sold by agent— Effect of misrepre- 

sentation as to being principal.] — (1., em- 
ployed as a traveller by a firm of builders, 
owed deft £17 for goods sold. He asked 
deft, to buy timber from him, lolling him 
that he hod left the employment of the 
builders A had set up as a timber merchant 
on his own account, & deft, agreed to order 


PART VIII. SECT. 4, SUB-SECT. 2. 

st. LiaMlity of principals to indemnify 
ayeni -lit lease of co-prinnpal .] — The 
rtilnaHc of one oo-priueipul does not 
roloaHC another co-prlnolpal from hla 
obligation to exonerate tc contribute 
to the extent to ^^bl<’ll be would bu've 
boon iiltliuatoly liable had the one 
co-prinoipiil not boon leleuserl. — 
Malowany V. Pahkmko, [lOlU] 1 
W. W. 11. 653.— CAN. 


agemt from aalos of his cuRtoinoi’s' 
propiTtj . I«, after dodacUon therefrom 
of the agent’s oommlssion & expenseh, 
money held by bim In a tlductaiy 
oapaoity, & It it is mixed bv the agent 
>vith Ids own money in nts gonoral 
banking account & be becunies bLpt , 
the money can bo followed if It Is 
still traceable. — Salifii & Arnou>, 
Lid. V . Dominion Bank (193.3), 4 
C. 13. II. 379 ; 11023) 3 W. W. 11. 257.— 
CAN. 


PART IX. SECT. 2, SUB-SECT. 1. 

b i, Coods sold — Knowledge of 

purchastr.] — M. left tw’o hundred Ac 
nfty cut tie with ll„a eat tie dealer. He 
gave B. writlou authority to sell forty- 
eight, & B. was to grtixu the real. 13. 
sold one huudn'd call le to G. , purporting 
to act as M.’s agent, showing the 
written authority & atloging further 
oral authority. At B. 's request C. made 
a cheque for the purcliasc price payable 
to him. C. bought in good faith & 
for value. M. repudiated the sale & 
sued to vindicate the cattle sold wit li- 
mit authority: — Held: the written 
authorltv A: the request for versoual 
payment should have put tiio pur- 
chaser upon Inquiry — Mullku v. 
Ohnnnklls (1923), 44 N. L. H. 69.— 
S. AF. 

2106 i. Agent holding prinripat*s 
funds — Money paid jiito agent*s banking 
account — Agent in fiduciary character.] 
—Money received by a oommissiou 


PART IX. SECT. 3, SUB-SECT. 1.— A. 

2120 viil, .] — J., as agent of 

pltf., advanced sums to deft, in cou- 
slderntion of deft.’s going to w'ork on 
a sugar estate, on behalf of K., who 
supplied money for the advance, to 
whom J. had to account, Ar to whom 
J. stated that he had accounted. Deft, 
stated that J. had reorultod him to 
work for some person whose name w'as 
not given. Deft, contended in an 
action for refund of the advance that 
pltf. could not sue without cession of 
aotlon from K . : — Held : pltf. had a 
right of aotlon against deft. — Gadlbla 
V. Mountjoy, [19211 B. D. L. 161.— 
S. AF. 

sa. Action for money paid under con- 
trad.] — ^Pltf., desiring to have ten 
vessels constructed in Canada, entered 
into a preliminary agreement with A., 
whereby A. was to enter into oontraots 
with three builders for the con- 
struction of the X'essels, called ** build- 
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iug cootructs.” &, at the same time Into 
contracts with pltf., called the “ vessel 
contracts ” providing for the paynioni 
for vessels, the nature of their con- 
struction & due dollx ory thereof. The 
“ building contract ” & the " ves.sel 
contract’^ each expressly stated that 
a copy of the other was attached to & 
msde a part of it. By the " building 
contract ” deft, covenanted to bulla 
the vessels acoonlmg to the terms of 
the “ vessel contract,” & this contract 
was expressed to bo made with pltf. 
as well as with A., &: deft, also con- 
firmed proxisious of the “ vessel 
contract^’ for payment of the instal- 
ments of the purchase price to A. 4c 
appointed A. his agent to racciv e 
pa^unents. Upon the «)lgmug of the 
contracts a ilrst payment made by 
pltf. to A. was distributed by A. 
between the three “ builders,” who 
proceeded with the construction of the 
vessels. Upon pltf. *8 failure to make 
the next deposit os provided tor in the 
” vessel ” contract, deft, gave notice 
terminating the contract. Pltf. hav- 
ing brought action for repayment by 
dint, of money paid on account of the 
vessels, lees such expenses as deft, bad 
incurred by virtue of the contract : — 
Held : pltf, had no right of action. — 
Van Hkmelbtce e. Nkw Wkstminhteb 

CONSTBUCTION & ENOINERRINO CO., 

Van Hemslstck v. Northern (3on- 
BTRuenoN Co., Van Hkmelbtok c. 
Pacific Constboction Co. (1930), 29 
B. C. R. 39 ; 66 D. L. R. 639.— CAN. 
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timber from him on the terms that G.’s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account* but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft, with invoices & letters 
bearing the name, address* & description of 
pltf.* which G. told deft, were his own trade 
name, address, Sc description. Pltf. brought 
an action in the county ct. for the price of 
the timber* & the county ct. judge found that 
deft, honestly believed that the name* 
address* & description on the invoices & 
letters were those of G., but that deft, was 
put upon inquiry by the invoices & lettc'rs, 
had notice that G. was not selling as a 
principal but only as an agent for pltf., & he 
gave judgment for pltf. for the price of the 
timber : — Held : deft, had no more than 
constructive notice that pltf. was tlie principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft, had made no contract with pltf., & was 
entitled to judgment. — Greer v. Downs 
Supply Co.. [1927] 2 K. B. 28 ; 96 L. J. K. B. 
534 ; 137 L. T. 174, C. A. 

2130a. Sub-underwriting agreement.] — 

Pltf., at the suggestion of M., who was a 
director of E. co, in Nov. 1927, was mindetl 
to underwrite sbai'es in deft. co. about be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
& carry on as going concerns eight grcyliound 
racecourses. An underwriting agi ooment was 
entered into by trustees for deft. co. Ac H. co. 

& a dratt prospectus was prepared th(*rein 
referred to. On tJio lollowing day M. & O. 
offered to sub underwrite 12,000 sliaies, & 
sent a cheque for £000 to B. co., whicli was 
accepted by them on Dec. 8. On Dec. 12, 
Uio CO. was incorporated, the underwriting 
agreement ratified, «& a hiniilar prospectus 
.signed by the directors, whieli, on Dee. 19, ' 
was issued to the public. 1’he ro8[>ons<' not 
being sufficient, the balance of sluires was ' 
issued to the underwriters or sub unrler- I 
wnters. One of such .lUotnumts was lor [ 
8,160 to M. & O. as siih-uudervvi it<TK. A I 
number (d sub-undei writers hud repudiated ' 
their agieements on Dec. 10, but this wa»s not | 
known to the directors when they wont to ' 
allotment on Doc. 17. Subsequently these 
8,160 were renounced in favoui’ of pltf. The | 
consequence of the failure of some of the ' 
underwriting agreements was that two ol | 
the racecourses, representing about two- 
fifths of the estimated profits, could not be 
acquired. In these circumstances, this itetiou 
was brouglit for rescission on the ground of 
material misrepresentations in the prospectu.s. 


Defts. denied these, & claimed for t he b.i lance 
due. They submitted that, the contract 
having been made with agents for an undis- 
closed principal, ho could not recover : -- 
Held : pltf. could not establish his case on the 
basis of principal Sn agent, as in such a caso 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to pltf. by virtue 
of the agents’ renunciation & nomination of 
pltf., & though there was a contract between 
pltf. & the CO. it w’jis not a contiMct bas<‘d on 
the prospectus. — C’ollins r. Associated 
Greyhounds lUcErouiisns, T/rn , 11930] 

1 Oh. I ; 99 li. .1. Oh. .52; Ml L T. 529 ; 45 
T. li. li. 519. 

2139a. Agent acting in his own interest.] -• \Mierc 
an agent, in contracting on behalf of his 
principal, has acted vvitlun the terms of a 
written authority given to liim by the 
principal, but the existence of w hicli was not 
known to the other party to the contract, the 
principal cannot, if the other pari y has acted 
bond fidvt repudiate liability on the contract 
on the ground that the agent, in making it, 
acted in his own intoiTsts, & not in those of 
his principal. — H amiuio v. BuitNANO, |1904) 

2 K. B. 10 ; 73 h. J. K. B. 069 ; 90 D. T. 
803 ; 62 W. H. 583 ; 20 T. B. B. S98 ; 48 
Sol. Jo. 369 ; 9 Com, Das. 251, (\ A. ; reveg., 
il903J 2 K. B. 399. 

AnnoUUiona: — Conid. WIlllw. Falxir v, .Toyre (1911), 104 
L. T. 670; Uiulorwoml r. Hank of litviirpool Ac Martina, 
Ihulorwomt v, liaiclayH Hank, [19211 1 K Ji. 77'» 
Diitd. HocUtt n. Harnott, Homliroko Ac Slat or, [1929| A. C 
na Refd. IlritNU Marino Mutual Ahm<h‘U. 

DratTon, Hoad Sc MorRan (lUtKi), 47 Sol. .lo. 072 : Itubou 
V. Oroat Mtigall UoriHolidiitod, 119011 2 K. H. 712 ; Mal- 
colm, Hrunkor v. Wat.orhi>iwo (I90H), 21 T. L. It. 854 ; 
Lluvd V llracu. Smith, il912J A. ('. 7I(( ; Lloyds Hank 
V Charterod Hank of India, \UHtruUa Ac China, 119291 I 
K. H. 40. Mentd. Oullibcrt r. UuhailH, Luhhock, |l'JU9| 
2 CU. 220. 

2130b. Account stated & signed by agent.] - Tn 
Mar. 1918, a tank stc^aiuer was damaged by 
fire Ac her repairs were entrusted to a llnii of 
ship repairers at A. ff'ho stiiamer was 
inMured. The owners sent out an agent 
from 1 4. tr> expedite the repairs Ac authorised 
him to wgn the repair uceount with ttio 
JJoyds’ surveyor as “ .i])piov(*d sul)|ect to 
adjiutment Ao eonditioii4 of insuranees.” 
In .Jan. 1919, the ^e^».li^e|^^ delivered to the 
owners an account ol the repairs signed by 
the ownei*h’ agent & by Lloyds’ surveyor in 
the above form alter a iletailed evaminatlon 
of the account. 'I'he owners jiaid part of 
the amount due on tliis account but declined 
to pay the balance on the ground tliat the 
cliarges were exci'ssive. The rcjiainTs nuod 
tlie owner’s for the balance of amount du<‘ 


PART IX. SECT. 8. SUB-SECT. 1.— B. 

2134 I. General mle.J — Bolcs & Co., 
Ltd. r. Isaus IlRornKits. Lap.. [19241 
N. Z. L. 11. 164.— N.Z. 

2136 ii. .] — Deft., owner of a 

theatre, entered into a contract with 
W., an advertising manaRer, under 
which W. wae to conduct an advertising 
campaign relative to the theatre. The 
campaign was to take the form of a 
eontMt for prizes to be offered for 
Belling tiekete of odmiaelon to the 
Centre. Pltf. was assignee for value 
of a price-winner’s rights : — Held : the 
agent’s promises to the oonteetonts 
were the promises of deft, as principal. 
At deft, was liable as prinoipiu. — Roes 
V . Kobold. 11924] 1 D. L. R. 760 ; 


1 W. W. li. 428 ; 34 Man. L. ii. 111.— 
CAN. 

sb. VorUract in agenVa name — Under 
seal ] — Deft<i. made an agreement with 
H for conditional sale to him of a laigo 
quantity of land, the intention of the 
purticB being for Its subdivision A 
sale for fi’ult-fannlrig puifiOHes. All 
surveys & soles were to be approved 
by defts., a minimum pi ice per acio 
in soiling was stipulated, Ac the i)ro- 
ceeds of sales were to be paid into a 
bank to defts.* credit, & title to he 
retained by defts. until the full jpur- j 
chase price of the sale to B. was rtallwd. j 
On oertain amounts of sales being ; 
made, defts. agreed to do certain I 
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clearing, Inigtiting A iihml dk. 

Jl. u< LLiig as iheh aginf tn ilx 'U*' ^ 
vision thpuof H u !-> lo 
coininis-.lnn on huIoh m tU* , sliould lie 
not HUCM’cd in f out tJu* agrei - 

ment. B. made un apj)Xo%<<J agiee- 
mout with pin foi Hal* of a lot to be 
Roketed by pltf wlio to recovei 

from defts th» ariKJunt of paymontM 
made by him Utld : the fact that 
pltf.'H agrerment was with B., In 11 . 'h 
own name & under seal, did not 
prevent recovery from defts. as foj 
money had Sc received. — 
p. Columbia Valuiy Land Co , i.ii' 
[19191 2 W. W. li. 969 ; 48 1> L I 
737.— CAN. 
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tot work & labour done by pltfs. & materials 
supplied at the request of defts., &, in the 
alternative, claimed the balance as being 
the amount found duo from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account si^cd by defts. by their 
agent, less the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
duo from defts. to pltfs., or that he in fact 
purported to agree such amount, or that the 
account constituted an account stated : — 
JIM : the signature of defte.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
— Oamillo Tank S.S. Co., Ltd. r. Axex- 
ANDltlA KNOlNEEniNG W 0 UK 8 (1921), 38 
T. h. U. 134. H. L. 

2140. Add. Annotation : — Mentd. Re Pinto Leitc, 
Ex p. Dos Olivaes, [1929] 3 Oh. 221. 

2147a. .] — A member of the Stock 

Exchange was indebted to defts. lie became 
a default(‘r on the Stock Exchange, &, the 
liquidation of his affairs was undertaken 
by pltf . as oflicial assignee. For tlie purposes 
of the liquidation iio was authorised by pltl. 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
raombera of the Stock Exchange, but who 
knew his position A: that of pltf. as oflicial 
assignee. Pltf. having sued d ‘fts. for tlie 
price of the shares : — Held : tho action was 
maintainable, & defts. w<*re not entitled to 
n set-off in respect of their debt. — Hic hard- 
son V. Htokmont, ToiiD Ac Co., [19001 I 
Q. B. 701 ; 09 L. J. Q. B. 309 ; 82 I.. T. 310 ; 
48 W. P. 4,51 ; 10 T. L. H. 224 ; .5 Com. Cas. 
131 , (\ A. 

Annotations . ~ Apia, bomuh r. (Jrjucs [1901 1 2 K. B. 

Reid, lie llalsUvid, Ljt p. llicluu'driun, 11917] 1 K. B. GU,> 

2162. Add. Annotation : --Ocnerally, Mentd, ISlullor 
(Jjondon) v. Tiethom, Same v. I. 11. Comrs., 
[19271 1 K. li. 780. 

2168. Add. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2172. Add. Annotations: — Refd. Norbury Nat/Jo 
V. Criflilhs, [1018] 2 K. 13. 309 ; Itodriguez 
V Speyer, [1919J A. 0. 59 ; Bennett v. White- 
head, (19201 2 Iv. B. 380; l*iiio r. Richard- 
son (1920), 70 Sol. Jo. 1023; Jl. M. K. R. M. 
(Firm of v. M. R. M. V. L. (Firm of), [1920] 
A. C. 701. 

2176. Add. Avnotaiion Mentd. Universal Steam 
Navigation Co. r. McKelvie, [1923J A. O. 192, 

2177. Add. Annotation : —Retd. R, M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of). 


B. M. K. B. M. Somasundaram Chetty v. 
M. B. M. V. L. Supramanian Chetty (1926), 
96 L. J. P. C. 197. 

2188. Add. Annotations : — Refd. Bennett v. White- 
head, [1926] 2 K. B. 380 ; B. M. K. B. M. 
(Firm of) v. M. B. M. V, L. (Firm of), [1926] 
A. 0. 761. 

2184. Add. Annotation: — ^Refd. B. M. K. B. M. 
(Firm of) v. M. B. M. V. L. (Firm of), B. M. 
K. B. M. Somasundaram Chetty v. M. B. M. 
V. L. Supramanian Chetty (1926), 95 L. J. 
P. C. 197. 

2188. Add. Annotation : — As to (3) Refd. Bennett 
V. Whitehead, [1026] 2 K. B. 380. 

2108. Add. Annotation : — Consd. Bermett v. White- 
head, [1926] 2 E. B. 380. 

2194. Add. Annotation : — Refd. B. M. E, B. M. 
(Firm of) v. M. B. M. V. L. (Firm of), [1926] 
A. 0. 761. 

2195. Add. Annotations: — Apld. Parr v. Snell, 
[1923] 1 K. B. 1 ; R. M. E. R. M. (Firm of) 
r. M. R. M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Ooldrei, Foucard v. Sinclair & Russian 
Chamber of (Commerce in London, [1918] 1 
K. 13. 180; Moore v. Flanagan, [1920] 1 
K. B. 919 ; Clarkson v. Davies, [1923] A. C. 
100 ; Duflner v. Bowyer (1924), 40 T. L. B. 
700 ; Tlie Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023. Mentd. 
Norbury Natzio v. Griffiths, [1918] 2 K. B. 
309; Rodriquez v. Speyer, [1919] A. C. 59 ; lie 
Pennington & Owen (1925), 05 L. J. Oh. 03; 
Bennett v. Whitehead, [1926) 2 K. B. 380; 
Hardio & Lane v ("hiltern (1927), 96 L. J, 
K. B. 773. 

2197. Add. Annotations : — Folld. Moore t>. Flana- 
gan At Wife, [1920] 1 E. B. 910. Apld. 
Jjondon General Omnibus Co. v. Pope (1922), 
38 T. L. R. 270. Refd. DulTner v. Bowyer 
(1024), 40 T. L. R. 700; Debenham r. 
Perkins (1925). 133 L. T. 252; Bennett ?. 
WJiitehcad, [ 1 920] 2 K. 13. 380 ; R M . K. K. M. 
(FiiTn (»t) V, M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram (’hefty i. 
M. H. M. V. L. Supramanian Chetty (1026), 
95 L. J. P. V. 107. 

2198. Add. Annotation : — As to (1) Dlstd. Deben- 
hain V. Perkins (1025), 133 L. T. 252. 

2199. Add. AmwialioJis : — Ae to (1) Refd. Moore 
r. Flanagan & Wife, [1020] 1 K. 13. 919; 
Parr v. Snell, [1923] 1 K. 13. 1 ; Pine v. 
Kichai-dson, [1927] 1 E. B 448. 

2201. After this case insert “ Res judicata 
gonemlly, see Estoppei., \'o 1. XXL, pp. 159 
et seq., 198 ci seq.” 

2205a. Acceptance of payment from principal 

—After receiving order against agent.] — Resp. 
was employed by the debtor, who was acting 


PART IX. SECT. 3, SUB-SECT. 2.— 
P. (a). 

217211. .l--Gi.Ainn: v. WvLCii, 

No. 2510 xlv., jKwrf,— CAN. 

PART IX. SECT. 8. SUB-SECT. 2.— 

F. (0). 

2194 V. .]— ai., wltJioufc dl8- 

olusiiiK iho taot thut be wixa aotliu? aa 
avfciit tor the Crown, purohaHod ha> 
from A . & \\a<« sued for a balance of 
tho puxc'haso piloe. At tbo trial that 
taot b(K*aiuo kno^vu to A., but bo 
nevertholobH pi'otAt'txled with tbo case 
& rooovcTvd Judgment a«rain^t M. : — 
Held . A., lla^ niff olucted to proceed 
to Judginout nffaiiiht M., could not 

afterwaids sue tho Crown. — D es- 


KoiHi'.ns r. li. (1910), lb Exch C. li. 
461.— CAN. 

2194 VI. .] — Enffinoors brouffht 

an action Off a Inst shlpowuerB for 
payment of the balance of tbo coutrac't 
p^riro of two boilers for a htoamsbip. 
Tlio shipowneia denied liabtUiy. b: 
also brouffhf a oounter-octiou for 
dninuffciH in respect of breach of con- 
tract. The actions were couioLued & 
a proof was led. in t<he course of wldob 
it trauspiriHl that the slUpowners were 
not the registered owners of the steam- 
ship, as had up to that time been 
assumed, but merely acted as tnanoffero 
lor a oo. wldob owbed her. Both 
parties thereupon amended their 
records ; the shipowners avorrinff in 
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both actions that they had contracted, 
& wore litiffatmg, as uffcuts for the 
limited co. ; b: the enffinecrs, as 
defenders in the counter'action, plead- 
iuff " no title to sue” : — .• by 

S rosocutinff their own action to 
ecroe, the eufflueers had elected to 
treat defts. as their debtors in the 
contract. — (?rvig & Co. e, Blackatlk. 
[X9231S. C 472.— SCOT. 


PART DC. SECT. 8, SUB-SECT. 2.— 
F. (d). 

2206 1. Election to ette one dischargee 
other .) — ^Mukray v. Delta Copper 
Co., Lti>., 11925] 4 D. L. R. 1661.— 



Vd. I.—Agency. Cases 2206a~-227da. 


for a CO., but who was himself personally 
liable on the contract. While the contract 
was running, a receiving order was made 
against the debtor, but ho was not adjudi* 
Gated bkpt., the receiving order being dis- 
charged & an order being made appro\ ing a 
composition of 20 in the pound. After the 
breach of contract by the debtor resp took 
the salary offered to him by the co., A a 
proof put in by resp. for damages for the 
breach was rejected by tlie trustee of the 
composition on the ground that resp. hud 
elected to look to the co. for the fulftlmeut ol 
the contract ; — Held : resp. had not, by hia 
conduct, llnally elected in law to look to the 
CO. tor the fulfilment of the contract, A the 
proof ought to be allowed. — Exp. Pin (i 92H), 
40 T. L. K. 6, C. A. 

2233. Add. Annotation Refd. Allen v. Itoyal 
Bank of Canada (1926), 41 T. L. E. 62,>. 

2245. Add. Annolalwn^t : — A* to (2) Refd. .lanvur 
V. Sueeney, [1919] 2 K. B. 310; Piatt i. 
Britisn Medical Assocn., [1919] 1 K. E 2H. 
Generally, Refd. Ki*ed it bank Cassel Gmb li 
t; Schenkeis, [1927] 1 K B 820;Eeckittr 
Barnett, Pi'mbroko & Slater, [1928] 2 K H 
244. 

2246. Add. Autiofatwii'^ : — Consd, .Tan\ier ? 
Surency (1919), 3.6 T. 1.. E. 220; Kami r 
Craig, [1919] 1 Ch. 1; Mmtz r. Silvdton 
(1920), 30 T. L. E. 399; Kr<‘(litb«iuk < ubs< 1 
GmuU V. SchenkeiN [1927] I K B S2o 


Refd. Pratt v. British Medical Asman , [1019] 

1 K. B 211 ; Percy v. Gl.isgow Corpn , 1 1022] 
j 2 A. C. 290 ; Cndorwood ». Hank of 1 i\ei- 
ponl. Same V. Barclays Bank, [1921] I K P. 
775. 

2252. Add. Anno/afioi? .* —Mentd. lie IJewelhiiH' 
Sottlmt , Offichil Solicitor c. Kvans, 11021] 

, 2 Ch. 281. 

2253. Add. Atinoiafion : Refd. CoUlns v. llopktus. 

‘ [192312 K. U. 017. 

i 2267. Add. Annolalion : Refd. lie .Tiibilee (\itton 
I Mills, [1923] 1 Ch. 1. 

I 2268. Add. Annotaiionft : - Consd Band v. (^niig, 
[1919] 1 Ch. 1 ; Kiedithank ( assel (1 M n H. 
V Sthenkors, [1027] 1 K H S2<i 

2273a. Liability for fraudulent pi'eferenoe by 
agent.] If a piiiuiiml leaves tiu loiitiol >1 
luH business in the hands ol an agent st) that 
the agent is oinploved to deteinnm' vihii h ol 
the creditois ol tlio pumifial hhull lx paal, 
I ivhen ihev shall be paid, & why the> hliall In 
paid, a iiaynK'ut made by mucIi an ag< nt 
with an inU'iition to pieftr a ereditoi ol hu 
piimt]>al IS, ill the event ol the bkpty. ol th(‘ 
piiiKip.il, a fraudul<*nt preleriTicc by the 
punnpal within ION Ael, s *11. It makes 
no dilb 1 erne that tin agi nt had not uutlionty 
to sign the cliiques lu ilievv pieHenti d to 
his piimipul, iioi that the pimcipal v\hen 
signing them hatl no mti'idion to piih i iin> 
(Hditoi, but homstly Ix'iiivid the pa^inMits 


PART IX. SECT. 3, SUB-SECT. 4.— A. 

2245 V. ]— IlCHp. liud lakn 

flic m-iiiranoo pohcIo^ m HCMial (oi, 
amoug<>t whu'li wm applt co A. (iio 
r C.e , botli ic'pn sc ntecl 1) us Ui< Ic 
agent The piopoiM msmtd huviiig 
bec-u destroytd be h«, nsp nc lived 
from the odjuMci a iiieinofandnm 
show ing Inin cniiitltd lo $2, SOI 4'i 
as aguiiht the !< ( o to #1,841 4*1 
& HJ.feOl 00, ns igun t appit co. 
iiudi.1 two ii(»iuich Jjatcr on, the 
F Cu.Hcnt to I> their chcqiu payable 
to resp , 1) apinopnattd its pio 

lec'db b> f irglng tlie higautnn of icsp 
'lilt lain r, pressing 11 for u ricftk 
me nt, accepted us an uc c emirnoclution 
I> N pc ( he (|(ic [oj the anionnt of 

his c laiin against the 1 ( o On llic 

alt-eiiioon of tin saroe dav, i) infc»inud 
reap ihut tlic thecint* of the F fo hud 
aimed At that time, 1) had also 
retcivc^d fioin appit eo two diatt^, 
pavablc to the cirdci ol ic-p l) 
obtalmil resp s liidorstmt nt on the 
lai'RC'r out cjf tlie draftn on th« icpro 
aentatiou that ii, was tlic> chcciuc of tht 
1 (’o . which he would use to itiin 

burse himself foi his pcruoiial cheque, 
Ac also He^ciirtcl nsp a uignatute ejii the 
oth^r diafl on tin rcpruhcntution tint 
it was a ICC cipl, the exi' utiori of whie h 
was 0 form lilt} tcqnned by the F Co 
D mdoraeel both diafts Sc deposited 
them to his own cm edit, & th»> 
were later paid Ac charged to appit 
e'o ’s account b> the bank Uesp 
having sued appit co — Held In 

the fraud prar tised upon resp , Ii 
was acting within the scope of his 
agenoy so as to make* his fraud that 
of his principals, appit co. . Sc the 
indorsements on the drafts of appit 
CO. were not binding on resp In 
the circumstances m which they 
were given — National Uviov Fikk 
I ssuRVACE Co OF i*Trrsno«ci v 


Martin, [1921] 3 ii L K 1012 . 
S C. ii. 348 . affo.. [19241 4 D L K. 


574 ; 3 W. W R 897 , 19 Alta L K 
T86; affa, 11923] 3 D. L. R, 220 — 

CAN. 


2245 vi. .] — Pope v. Prerron 

Steambovt Co. (1865), 0 N. 9. 11. (2 
Old.) 18.~CAN. 


• 2245 vli 1 PviirAB N VRAiv r 

I .Inif ’Milts tl937), 1 b R OU All 
' 20 IND 

I 2248 u -- — 1 -I'ltf , bill vlng 
/ to lu agent of defts , arranged witli 
him foi the* ehipnient of tvvi» eai loads 
j ol grain to d< tfs . A signed the hills of 
hiding, on which his name iiiqieurid 
U'l shipper \ dell ii mu us eon 
sjgiues 1 he loci no ids wei* stgue d 
piiitiv in bill)] eeltulii ptii t i« iiliiD 
I being left to bt lOiitl in bv / / nse el 

the) doe iitiii nt for bii own pin poses, 
boinmed riioiie v upon them fiotii tlie 
bulk, uigiii d his emu iitiiiie to the in, 

< rosM d out clefts ' riHiiu us eon 
signets A sub t Itiite d f luii of the bunk 
Jrefts belli' notified eef shlpnie id, 
piii'i the oank. proeiired lh< bilh of 
lurtmg, dispose el of the gmln A se ttleel 
1 with /. inr lilt pie)*eid„ /frit/ 

! (lefts were liable to pit f for eon t ii-lon 
fill the value of the giuiii LfM> i 
SlMTHON JIllWOHlH (o 1 IP, i 111 19] 
1 \V W R 731 . 1)1) L k 3vi 
I CAN 

2246 1 1) — I — 4 pilni ijiul Is 

I Habit ff)r the fiuiiel of his ugtiit a ting 
wltlilii tht icopt of hiM autlieeiitv, 
whet he i the fiuuel ii committcel foi tlie 
I bcueflt of the principal oi for the 
, beiieOt of tho agent Dinauanpiu 
Saua t Abpi r Laiii Molia (1013), 
1 L It 50 (ale 35S — IND 

2246 IV 1-FItf after ne 

gotiitions with a sales agent of deft 
.A> , signed at the eo ’s ofliee a eemtraet 
form for the pun hose of a iiioto»>(ar 
& pule! to the age nt tho pure base prie^ 
m full Iho receipt fhere^foro, ex 
piCMsed to be for ” held cash,*' was 
Signed by tho agent personally 7 be* 
contract form containod the vvorels 
“Not binding until accepted by 
Dianagoment,” & the *-pa« r foi tbo 
j rnuuagei’s Hignatnro was ned 111 led In 
, Fltf did not want Immediute de livery 
ejf the car, & the agent wrote e»ii tho 
I form, '* The agreement to be^ he id until 
car wanted " la purportcel com 
I xdlance with said offer to pure hair the 
agent delivored tej pltf a cor be feingtng 
to the agent subject to u liru iineie r 
whle'h It was afterwards setieel A ^oiel 
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'J lu' agent had nie‘anwhno dlHuppeumd 
with pllf H tiioi o} A the* eo t<*f(iNeei 
])llf ’s demand loi a e it tho managir 
)U> Ing that he* know iiolhlrig oi the; 
triiiiHiie lion 1‘ltf then sued tho eo 
to tee over tho monoy paid to tho 
age III //tld pltf was entitled to 
jnelgiiunt Oimhanhicv i DoMisieiN 
Moioie ( e> , |n»‘3U| I l> L It 8 >1 I 
VV W it J04 , 3-! Man. L. R u({ 

' CAN. 

I 

22631V. - -J IMIfs, wlio 

I ie*<ide<t III 1 nglaiicl, we rc) the owuorsot 
a siib dl\ isjoti In (’algar} A vve re* leqerc* 
He*iitod there* b\ ag* nis k eehtained 
from Iho agents u ll ling of pare els of 
lot s A aiiibfultv to eibieun pure im u . 

0 ineliKcel deft to piiKliise hits fur 
it { ton uneie I eta ague merit nuii]i by 
Ik betitimis pi I son us vendor, vvliicli 1,. 
lie live i< ll to ele t A le (live d from him 
II Onu as the emsh paymeiit k. 
broiiglit in to pltf** ' agents an ogioo- 

I me lit foi Mile of till loth to u tie tit ions 
person foi # I 090 of wide h #1,001) was 
pet} ((tele in cash, vviile h Hum only he 
I realel In lie also siibsi (|ne ntiv eoJ* 

1 (tod fin I) deft , but never paid in. 
I tJio deferred piivnienls lUiele i deft s 

agree merit 1 Jtb hud no tnovvieelge 
of lj 's fiuud iinlll ufret all tlic moiie } 
ll id been paid to hllei f/e/d pltf 
vviir liiiblo foi till addit i'Uifil # diO 
of ( uiii payment fiaudiilentlv ton 
true led foi A teeelverl f»v f I>i los 
, V (iOOPMvv. [19*33] 1 W VV J Ik 
' 63 i) k ll 550 —CAN 


I 2253 V. Af/t nf nih/id ns co* 

, deft nt/aiU j I he eig nf i)f fl(f, tlio 
vtndor, made fd < '• pi i<ntutionH 

without tfie kno vi* it of his print Ipul 
I in ordM tf u 1; e ei* ft Lo purr hast 
I i»ropi it} pel n^utg to pltf Deft, 
' oniliseovei ng ttnit the ropiest utatlons 
well felse, relied to eernplute the 
tr insult ion A on being Hucel by pltf 
rot HU I non pc xformuiK e*, 1 rmiglit e 
( r, inte re 1 Liiti foi rcsclHslon A due * 

A Jfiine (I (lie* age lit as co ele fe ndeud 
Hild the agent was rightiv n » 
de ft netarit — RoTii w kll t \ ( i vv i 
[1031] ID L R 7 14 , itir/ , I f 
1 D h R 4 I - CAN. 
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80 made to be proper & io the ordinary course 
of businesB. 

A firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agtmt to control & manage the 
purchase ol payment for building materials, 
& generally to supervise Sc advise the firm 
on financial matters in relation to the con- 
tract. The i^aitners had no knowledge as 
to the terms upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any ol the circumstances 
relating to any payments they in fact made. 
"J'hey signed cheques drawn by the agent as 
Sc when he prepared Sc presented them, but 
the agent had no right to make any payment 
except by checiues signed by bis principals. 
The partners having become bkpts., it ap- 
peared in the bkpey. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer S. & 
(\)., creditors of his principals Sc then well 
aware of his principals’ insolvency, pre- 
sented to the managing partner, two 
clieques which T. had drawn Sc which P. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but whicli were in fact intended Sc 
devoted by T., one to the extent of £100 in 
payment of a debt du(i by his principals 
under a contract other than the S. contract. 
Sc the other to the extent of £017 in payment 
of goods delivered by 8. Sc (\). tm credit 
terms not then expired ; —Held the partners 
as principals were bound by the acts of their 
agent T. when he, acting within t ho scope of 
his employniont Sc as their agent, made the 
paym<*niH in ([uestion. Sc the act of t ho agent m 
making the payments with kuowdt'dge ol the 
jirhicipals’ insolvency &- witli a vk'W of giving 
a preference must be treated as the act of the 
pnneipals. lie Diiarlilk Hkos., [1030] 2 
i’ll. 211; 00 L. J. Ch. 315 ; 143 L. T. 337 ; 
71 Sol. Jo. 401, C. A. 

2274'. Add. Annotation : — Mentd. Poster r. Driscoll, 
Lindsay v. AtUield, Lindsay r. Driscoll, 
[1020] 1 K. H. 470. 

2280. Add. Annotations :—Dlsid, Dysier v. Ilan- 
dall, [1020] Ph. 932. Refd, Said r. butt, 
[1020] 3 K. B. 497. 

2282. Add. Annotations; — Refd. JanMcr r. 

Sweeney, [1919] 2 K. b. 310; Pratt r. 
British Medical Assocu., [1019] J K. B. 214; 
Kreditbauk C’assel O.M B.ll. v. Sclienkers, 
[1927] 1 K. B. 820. 


2284. Add* Annotaiions : — Gonsd. Janvier v, 
Sweeney (1919), 35 T. L. B. 226 ; Band v. 
Oraig, [1019] 1 Gh. 1 ; Mintz v, Silverton 
(1920), 36 T. L. B. 300; Kreditbank Cassel 
G.m.b.H. V. Schenkers, [1927] 1 E. B. 820; 
Britt V. Oalmoye & NeviU (1928), 44 T. L. B. 
204 ; Bcckitt v. Barnett, Pembroke Sc Slater, 
[1928] 2 E. B. 244. Refd. Pratt v. British 
Medical Assocn., [1919] 1 E.B. 244 ; Percy v 
Glasgow Corpn., [1922] 2 A. O. 299 ; Under- 
wood V. Bank of Liverpool, Same v* Barclays 
Bank, [1924] 1 E. B. 775 ; Lloyds Bank v. 
Chartered Bank of India, Australia Sc China, 
[1929] 1 E. B. 40. 

2285. Add. Annotation : — Mentd. Eent v. Atkin 
son, [1923] P. 142. 

2286. Add. Annotations : — Consd. Band v. Craig, 
[1919] 1 Ch. 1 ; Performing Bight Soc. v. 
Mitchell Sc Booker, [1924] 1 E. B. 762. 
Refd. Janvier th Sweeney (1919), 35 T. L. B. 
226 ; Soanes v. L. Sc S. W. By. (1919), 88 
L. J. K. B. 624. 

2287. Add. Annotation : — Refd. The Sylvan Arrow, 
[1923] P. 220. 

2292. Add. Annotaiions: — Consd. Janvier v. 
Sweeney (1919), 35 T. L. B. 226 ; Band v. 
Oraig, [1919] 1 Ch. 1 ; Ereditbank Cassel 

0 M B 11 V. Schenkers, [1027] I K. B. 82(5. 
Refd. Pratt v. British Medical Assocn., [1910] 

1 K. B. 244 ; Mhitz v. Silverton (1920), .36 
T. L. II. 399 ; Percy v. Glasgow Corpn., 
[1922] 2 A. C. 290 ; Underwood v. Bank of 
Jiiverpool, Some v. Barclays Bank, [1924] 1 
K. B. 776. 

2294. Add. Annotation: — Refd. Bonham v. May- 
cock (1928), 138 L. T. 730. 

2205. Add. Annotation : — Refd. Admiralty Comrs. 
r. National Provincial Sc Union Bank of 
England (1922), 127 1.. T. 462. 

2305. Add. Annotations : — Mentd. Aksionaimoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 632 ; The Tervaete, [1922] P. 269 ; 
Dull’ Development Co. v. Kelantan (Jovern- 
ment, [1923] 1 Ch. 385. 

2309. Adti. Annotation : — As to (1) Refd. London 
Joint Stock Bank Macmillan Sc Arthur, 
[1918] A. C. 777. 

2317. Add. Annotations : — Apld. Pratt i>. Patrick, 
[1921] 1 K. B. 488. Consd. Parker Miller 
(1920), 42 T. L. 11. 408; Brooke v. Bool, [1928] 

2 It. B. i>78. 


PART IX. SECT. 4, SUB-SECT. l.~A. 

2282 Vii. Ntyhyence o/ 

agcnt’if tinphtyrc.] - Au uffoiit ib uot 
perHUuall> icdpotisiblo lor daiikoiro 
done by tho iiCidUcuuce of Ibo^o 
oiiiployed b> luui in tlie bcrvicu of lus 
principal, but tiiu principut or tliobc 
uotuall) ctuployod only aii.' liable. — 
WiNTKKftiUTIfl V. MoULIO.N (192*^), 06 
1). L. Ji. 058.— <5AN. 

2282 viil. -1 — hoft ajcroed 

to piovldc teams & men to cait 
tor pltt., 8c In perforuuug aueb i*on 
tract caused dainaire to certain ruAd^. 
Tbo county council took pruuocdluff>, 
& obtained ludgmcut ugamst plti. 
lor recovery of the expenses incurred 
by the council by reason of the 
damage caused by the extraordinary 
tradic carried on by deft. On a claim 
by pltf. to be Indemmfied by deft, for 
the amount of the Judgment : — UeUt : 
deft, was pltt. 'a agent to do the carting. 


ic the liability to pay lor tlie damage 
robtod on pltf — Bkuu r. U^oan, (19211 
N. Z, L. H 220.~N.Z. 

PART IX. SECT. 4, SUB-SECT. 1.— B. 

2299 i. Funds rercitvi for invest" 
vient — By local manager of bank — 
Improvident invetimetU.] — Two per- 
soub wlio formed the local advisory 
board of deft. co. purchased on defta.’ 
behalf fur $7,000 the balance unpaid 
under au agreement for sale of sub- 
divided property, which amounted to 
about 17,500 taking the asuignmeut iu 
their own name “os trustees.” One 
of these perbous, the local manager of 
deft. CO., had an individual private 
client, pltf,, tor whom he had invested 
money. Having $5,000 of pltt.’s 
money on hand be Invested it by 
buying a part interest in the assign- 
ment of agreement for salo, St a 
deolaratlon of trust was made by the 
trustees in pltf.*B favour to the extent 
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of 15,000 Si iiitcrcbt. The investincu 
turned out badly Sc pltf. sued deft. co. 
for recovery of Ids mouej : — Held : 
pltf. was entitled to recover. — Mc- 
CUlNDLR V. hOVDOS SCOTTISH CAMA- 

ni4N Investment Syndicate, 119221 
.8 W. W. it. 977 ; 70 D. L. R. 012.— 
CAN. 

PART IX. SECT. 4. SUB-SECT. l.-G. 

2317 U a. .1 — A motor 

bicycle, the property of deft., which 
was ridden by R., doft.*s brother, 
injured pltfs. Doft.'8 brother had 
general permission to ride the motor 
hioycle for himself or for deft., but he 
was never In deft.’8 employment. 
The jury found that the rider was 
aoting as the agent or servant of deft. 
In the management of the motor bicycle 
at the time of the accident: — Held: 
the Jury's findings Sc verdict must 
staud. — Thompson v. Reynolds, Gib- 
son V. Reynolds. (10261 N. 131. — BR. 



2318. 4dd. AnnoUUiims to ( 1 ) ReM. Pratt v 
Patrick, [1924] 1 K. B. 488. As to ( 2 ) Consd. 
Brook© V. Bool, [1928] 2 K. B. 678. 

2818a. •}— -Deft, wm ia his motor car, 

with him, on his invitatioii, being two 
friends, £<» dc P. £}. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuries from which 
he died. P.’s widow sued deft, under Fatal 
Accidents Act, 1846 (c. 03), for damages 
jffeld : as deft, was in the car. & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its fikctual physical management & mechanical 
control to E. — Pratt v. Patrick, [1924] 
1 K. B. 488 ; 93 L. J. K. B. 174 ; 130 L. T. 
736 ; 40 T. L. R. 227 ; 08 Sol. Jo. 387 ; 22 
L. G. B. 186. 


2318b. Search for escape of gas.]— A land- 

lord of a lock-up shop, occuph'd by a kmant, 
had the tenant’s authority to visit iiic 
pi'emises at night. The landlord occupied the 
adjoining premises, &; a lodger, who had no 
authority to ontop the shop himself, com- 
plained to liim of a smell of escaping gas 
coining from the shop. The landlord Ac 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s neglig^mt 
conduct, an explosion was caused, rosultJng 
in damage to the tenant’s goods t»n the 
premises ; — Held : the landlord was liable ' 
for tlio damage on the ground (infer alia) of 
agency. — ^Brooke v. Boor., [1928] 2 K. B. 
578 ; 97 h, J. K. B. .51 1 ; J39 L. T. 376 ; 41 
T. L. R. 531 ; 72 Sol. Jo. 354, 1). (1 


2826. Add. Annotations : — Generally^ Refd. I^jiarici 
V. Parr, [1927 1 1 K. B 23(5. MonW. Pratt ' 
V. British Medical Assocu., [1919] 1 K. B. 


VoL I.<-Ag«acy. Cases 2818—2248. 

244 ; Prager v. Blatepiel, Stamp 85 Heacook, 
[1924] 1 B. 660. 

2331. Add. Awnoiation : — Distd. Ooh Cboon Seng 
V. Lee Kim 800 , [1825] A. 0. 660. 

2336. Add. Annotaliona : — As <0 ( 1 ) Refd. Btitt v. 
Galmoyo & Nevill (192S), 44 T. L. R. 294. 
Ocnerallyt Refd. Poland v. Parr, [1927] 1 K. B. 
230. Mentd. Jefferies & Atkey v. Derbyshire 
Farmers (1920), 30 T. L. R. 826. 

2337a. Imprisonment by foreign sovereign — Pro- 
cured by principal.] -Trespass lies for pro- 
cui'ing by awe, fear, Ac Inlluenco, A contrary 
to Ids own inoUnation. a sovereign independent 
absolute prince to imprison pllf. — I iafakl 
i>. Vrrrlst (177(5), 2 Wm. Bl. 1055 ; 96 M. R. 
021 . 

Annotations : — Retd. Wiwt v, Hmallwood (1838), <5 l>owl. 
.’►80 : Compaiihia do Muonmbiqiio p. Prltldb Boiith \riioa 
Co., Do Sotbia V. Saiius (18021 2 Q. U. 368. 

2339. Add. Annoiationa : — As to ( I ) Clonsd. Per- 
forming Right Soc. V. Oiryl Theatrical 
Syndicate, [1924] 1 K. B. I ; Perfonning 
Right Boo. V. Mitchell Ac Booker, [1024 J 1 
K. B. 702. 

2339a. Fence- -Omission to.J —Whore, upon tlio 
diversion of a turnpike road after tlie now 
road had been completed, but beture the old 
road was Btm)ped up, the l/rustoos, by the 
permission of B., broke down his fence to 
make a passage from the new road to the closu 
of A., but did nut put up a gate or fence to 
protect the latter close : — Held : th(» trusicies 
were wrong-doers, & B. was responsible for 
theii* acts. — W intrr v. (Hiautru (1H29), 3 
y. & J. 308 ; 2 Man. & By. M. 0. 177 ; 14H 
E. R. 1197. 

2345. Add. Annotation : — Mentd. (/amillo Tank 
B.H. Co. V. Alexandria Engineering Works 
(1921), 38 T. L. R. 131. 

2348. Add. Annotation: — Mentd. Akt. Roidar v. 
Arcos (1920), 42 T. L. U. 737. 


2317 il b, .1 — Duiscoll v. 

COLLETTI, [1926] 2 D. L. U. 428 ; 58 
O. L. K. 444.— CAN. 

2317 (i 0 . .] — A muu wus 

knocked down & killed by a motor car 
owned by deft, whilst It wns boiutr 
driven by hls son. The car was kept 
in a ipanigc on doft.’s property which 
adjoined the son’s home. Deft, was 
not Unonsed to drive & had never been 
seen driving the car, which on many 
occasions was driven by the son, who 
worked with his father. The accident 
took place whilst the car was proceed- 
ing In the direction of the homos of 
deft. & his son : — I/rlci : the evlden<jo 
was not sufficient to cbtabiiHh an 
between dof t. & his son the relationship 
of principal & agent. — G ot.dman v. 
liAKNFlKLU (1927), 27 S. H. N. S. W. 
405 ; 44 N. 8. W. W. N. 147.— A US. 

2317 ii d. Wtf. collided 

with deft.’e motor car, which was driven 
by J., a son of deft., Ac sostained serious 
Injuries. In answers to interrogatories 
deft, adndtted that she was tho 
registered owner of the motor car ; 
that her son C. & her daughter IT. were 
licensed drivers ; that she had pur- 
chased tho oar for pleastire ; that she 
paid for all the pc^l Ac oil ; that her 
son J. resided with her ; that she paid 
tho rent for a lock-up garage, the key 
of which was kept by her son O. A 
witness stated that he saw J. driving 
hia mother’s car more than once prior 
to the day of the accident. Deft, 
denied that she knew that J. had a 
key of the garage in his poasessiou on 
the day of the accident, or that she 
knew he had access to the key, Ac stated 
that she never at any time gave J. 

JA 


pcruiissloti to drive iior car. & that lie ' 
never drove It to her knowloilge : — [ 
Held: if the ausw'or of the Jury fbat 
J. at tho time of tho ac*cUloi«t was | 
driviiig the car with titu lini>liod , 
uuthdtity o' deft., amounted to a I 
finding of atfcncy, it imi'^t bo set aslUo, 
ou tho ground that there was no 
evidence to support It. -Gibhon v. 
O'KEU'iKy, IIU28J N. I. «6.— IP. 

2317 il e. .)— A motor car 

ow’iied by deft, was, at tho time of an 
uccidorit, being driven by a perHon to 
whom It had been lent t)y lilin : — 
7leld : tlm uiere ))rof>f of deft.’s owner- 
ship of tlie cur wuH uot of it seif suffiidont 
to establish a vrirnA foHe case /d i 
liability on his j»art. — FnuuuHov v. I 
WAO.vnu (lU2«b 27 H. It. N. 8. W. U ; , 
44 N. 8, \V. W. N. 22.— AUS. I 

2317 il f. Alla^tid third 

■party to drive contrary to instructions — 
Principal not lialde.l — Wainxo v. 
hVAVUHBAVLT (Out.), tl927J 4 D. L. It. 
1131.— CAN. 


2317 g. Liability of turson 

in control of driver .] — If there Is some 
one in a motor car who. although not 
driving it, has the rUtht to control tho 
driver ho is under a duty to exercise 
that right & ius failure to do so may i 
render him equally liable with the , 
driver for damages caust'd by the 
latter’s nogUgonoe, even though sold i 
person is not the owner of the car.— { 
Hader «. McLexxan (Alta.i. [1929] 

1 D. L. It. 577 ; 1 W. W. K. 64. -CAN. 


£317 h. Wife of owner.} 

8HOBTT V. Wong (Sotf.), (29291 t 
V. L. R. 677 ; 3 W. W. it. 72.— CAN. 
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2317 J. Vchiclt driven by co- 

owwT.]— One of two Joiut-ownurH of a 
motor car was guilty of negligent 
driving whereby pltf., -wlio were guests 
In tho oar, were fujured. At tin? tbne 
of tho ucoidnut the other Joint (iwuur 
was Hoatod on the front seat Itesldo the 
driver. During the Journey they ba<l 
been driving iilteruatiiy, U the one not 
driving uK-il«t<iit the driver ocraHlonally 
ljy applying t he eineivuiicy brake wiiou 
mMesHary • ttrld : the ce -owners were 
Jointly liable to pltfs. — IIammku & 
Li/nivucu V. IIammku & LoriiMhn, 
1 192')] 3 D. h. 11. 273 ; 2 W. W. U. 130 ; 
11 Ji, C’. K. .ir,.- CAN. 

2310 i. Add ** revsd., sub now. 
MuauAV V. Ji:nk.jnh (1K98), 28 s. C. i; 
505— CAN, ” and delete the word “AUS. ’ ’ 


PART IX. SECT. 5, SUB-SECT. 2.— B. 

2334 i. . ] — A letter from 

an agent to his prludjial which 1 h 
merely a narrative oi uu intcivn w 
between tho agent & a thlid puft>, it 
a<lmJssiblu in evidence at aJf, 1^ not 
evidence against tho pimclpal of a 
parol acceptance by the tMi 1 party 
of au oifer made to hini.— Hwan o. 
MlLLKll. (1919] 1 J. Jt. 151.— IB. 

PART IX. SECT, e, SUB-SECT. 1.— B, 

239611. Not to agent’s interest 

to disdosc .] — Kuuwtedgo communi- 
cated to an ugent of a fact whlGli it 
was not the agent’s iuterest to dlscJu^o 
5c which he did not discioHo to tJic 
principal cannot be imputed to tic 
principal.— T exas Co. v. itoMiia 
Dan’kino Co., Ltd. (1019), 24 c. w \ 
469.— IND. 

6 



Cases S396— 2474a. English and Empire Digest Supplement, 


2396. Add. Annotaiion : — ^Mentd. Public Trustee v. 

Duchy of Laucaster, [1027] 1 K. B. 616. 

2406. Add. Annoiaiion : — Mentd. North Stafford- 
shire Ry. V. Edge (1919), 89 L. J. K. B. 78. 
2415.*^ Add. Anfioiaiioy} : — Refd. Newsholme v. 
Road Transport & General Insce. (1928), 
45 T. L. R. 12.S. 

2436. Add. Annotaiion : — Generally, Refd. Sassoon 
V. International Banking Oorpn., [1927] A. O. 


2446. Add. Annoiaiion : — Refd, ClaytoD*Greene v. 
De Courvfllo (1920), 36 T. L. B. 790. 

2448. Add, Annoiaiion : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 638. 

2449. Add. Annoiaiion : — ^Mentd. Be Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 736. 

2456. Add, Annotations / — Refd. Be City Equitable 
Jlre Insce., [19261 Ch. 407. Mentd. Am- 
monia Soda CJo. V. Chamberlain, [1918] 1 Ch. 
266 ; Piercy v. Mills, [1920] 1 Ch. 77. 


Part X. — Relations between 

2473. Add. Annotation : — Refd. Edwards v. Porter 
(1924), 41 T. L. R. 67. 

2474a. .] — The owners of a chartered ship 

sued the K. Coal Co. for demurrage at, the 
port of loading under a charterparty ex- 
pressed to be entered into “ between G. T. O. 

& Co., owners’ agents, A A. B. Co., Copen- 


Agent and Third Parties. 

hagen, charterers.” The charterparty, which 
was on a printed form, provided for payment 
of demurrage by “ the charterers,” & at the 
end of the charterparty the following stipula- 
tion was added in writing : ” Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” The 


2408 ii. .] — Mount IIoi'K 

PuiiAi. Munioivality r. Finulay, 
[i921J 3 W. W. 11. 058.— CAN. 


PART IX. SECT. 6. SUB-SECT. 2.— B. 

2428 iy. .] — Qukbko Fmjk- 

liATicit C’o-<)i». Co. V. Faumj.iis Fknck 
C o., 11925] 2 J). L. K. 574; aS/y. 
Q. il. 37 K. U. 345.— CAN. 


PART IX. SECT. 6. SUB-SECT. 3. 


so. In aeneral.] — Jiy conferring 
anthnrity upon his HKCUt the principal 
glvuH third persons the right to UHuuiue 
that tlioy can deal will) theaxont in the 
inatU'i'H covcivii l)y titat authority 
untii th<*y rpoolve notice of his autho* 
nty havliifir boon re>okod, or at least 
until some circumstance arises wldch 
m all reason sliould put them upon 
Inquiry, Ac this rule applies osiM'oiahy 
m lavuur of third paitics who bcffau 
to deal with the aRcnt wiiilc ids 
authority did in fact exist. — Watson 
V. I’OWKLU, 11921] 2 W. W. 11. 128; 
14 Sask. h. It. 424 ; 58 U. L R. 616.— 
CAN. 

sd. Owner leasing farm to former 
nuituwer .\ — Wiiou an owner of land has 
ponnlttcrt his employee to nianiufe a 
farm & to disposo of the cjtip, from 
year to year, to an elevator co. Sc 
ueouunt lor the proceeds. Sc the owner 
oliaut;os his course of deallnir, & 
leases the laud to tliu former emidoyeo 
on u Cl op -payment routol, the owner 
is not untitled to rollof aeoinst the 
elevator eo. for the loss of his siiarc by 
the lessee, unless notice of the ohanso 
of relationship has boon given to 
the CO. — North Ambhican Finanub 
(J o. o. WKSTBRN EL.BVATOU Co. (1922), 
GO D. U. H. 467 ; 32 Wan. L. It. 76 ; 
119221 2 W, W. It. 162.— CAN. 


sf. Agent accepting goods after 
rt vocation.] — Apnlts., a Durban firm, 
outerod through V. into ooiitruots with 
funuors In Alexandria for the supply of 
oldoory. In 1917 V. had autlmrity to 
accept cldoory on behalf of upplts., but 
when applts. entered into a contract 
wltli reaps, for the 1918-1919 crop of 
chicory, this auUiority of V. had been 
withdrawn. Kosps. tendered a con- 
higument of cuioory, wlucli was 
H<*ceptcd at Alexandria after examina- 
tion by V., fiCBont to applts. at Durban ; 
but It wtis rejected by applts. as being 
unsound in terms of the ooutroet. 
Prior to the sending off of this oou- 
signment, applts. had uotltlod all the 
fanners by etroular that they would 
reject any I’liicory not “ tip-top,” 
& ehargo railage Ac storage to the 
senders : — Held : tiie circulars slioukl 


have put ropps. on inquiry as to V.’s 
authority. — E 1 . 1 . 1 H Brown e. Van 
ItOOYBN, II 920 J 10. D. D. Hi.—B. AF. 

sg. Agent contracting after revoca- 
lion.] — Deft, authorised his wife to sell 
loud, but before the contract witii pltf. 
was concluded ho revoked his wife's 
authority. Tlio revocation was not 
(Kirninunloatod to pllf. : — IJcJd : d( ft 
was bound by tlio contract entered 
Into by his agent wltli pltf. — WiL- 
u IMS u. Wk8T, 119211 E. D. L. 352 — 
S. AF. 

sh. jAtpse of tiim jmtting third party 

on AppJt., a eontiuctor, had 

obtained a contrac’t io w'ork the O. 
quarry for » muiiicinaiit .v . one of the 
toriiiB being that ho should not transfer 
any of the work to otlwr persons with- 
out 1 ho consent of the eugluoei* of the 
municipality. During the period Juno 
to Sept. 1926, resp., in responso to 
orders given over tlio telephone from 
th«* quarry, buiqdiod appit. at the 
qtuUTy witli eoai to the value of 4;3.'>, 
which amount was duly paid liy appit. 
TlieroaftAjr no further coal was ortiei-od 
until .fan. 1928, wiion certain further 
orders w'ore reoi'ivoii hy resp. over tlio 
tcleiihonc for coal to bo liellvcTOd at 
the quarry. The coal was delivered 
& tho delivery notes were signed on 
behalf of tho O. quarry. At thl5 time 
appit. W'as no longiv at the quarry, but 
had sublet tho contract to S. Sc G. 
Appit. had nut given notice in any 
form of this fact. After delivery of 
])ortion of tho coal, rosi». iuuulrod iroiu 
tho municipal eugiucor whether the 
couti'oct had bocu sublet, Ac upon 
recoiling an ausw'cr in the negative 
Hupi>liod further coal to tho quarry, 
making no attempt to ciuumuulcate 
with appit. It wttb not disputed that 
ordera hud been giicu for tho coal by 
S. Sc G., Ac that ub bctwtHui thtMusclves 
& ajipit. they had no authority to bind 
Uio latter's civdlt : — Held : asbuimug 
S. A: G. protessed te act on appit. 's 
bohulf, npplt. could not have ruoeou- 
ably fi>rcbeen that a tradehiiiau from 
whom ho bad ordered goods eomo 
eighteen months before over the tele- 
phone would act upon f urtlier telephone 
orders without oommunioutiug with 
him. Sc he ivos therefore not estopped 

I from denying tlio authority of B. & G. 

( to find hi-, credit. — ^Monzoli v. Smith, 

' 11929] A. D. 382.— S. AF. 


, PART X. SECT. 1, SUB-SECT. 1.— 
' A. (a> i. 

I 2457 I. Agent cannot sue.] — Pltf. sent 
I to delta, a quotation for goods, written 
on paper headed, ” Niels Btoraker, 
I llopresentHtii e for Allhuiee Export & 
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Import Co., Christiania, Norway. 
All orders 8c contracts aiHJ subject to 
tho suppliers’ torms of contract. No 
order or contract Is firmly accepted 
until the suppliers have coubouted to 
book it.” In the letter he wrote : 
” All orders are booked on UiO under- 
standing that my principals are given 
the option of Bhlppiiig by steamer or 
sailing vessel.” Deftu. gave pltf. an 
order, i'ltf. wrote to defts. saying : 
” 1 have cabled tho order over to-day 
& I hope boon to be able to give upon 
cable acceptance.” Bubsequently he 
wrote : ” I am glad in being able to 
inform you that tho abovo-mentlouod 
order has boon booked by my princi- 

B ais Sc will send you official ooufirma- 
lon in duo course.” IMtf.’s letters 
were all signed ” Niels Storakor ” 
without any qualllication : — Held : 
pltf. was cofitraotiiig moi«ly us agent, 
not as principal. & was not entitled 
to sue ou tho contract. — S tokakbu r. 
tJoutuouhb Ac Long, Ltd. (1920). 20 
8 . 11. N. 8 . W. 190.— AUS. 

2467 ii. .] — ^An order for books, 

addrebhod to tho publishers ou a form 
apparently supplied l>y them, re- 
quested delivery through ” your difa- 
tribulors,” contained an ogroemont to 
pay thorn (the distributors) at their 
olfioe fk proxidod that ” tliis order to 
be bindiiig sliall be accepted by them.” 
Tho dibtrlbutors supplied the hooks, Sc 
sued for tho price : — Hehi ; the action 
was not luaLutalnablo. — W ish v. Fuf m . 
[1925] 1 W. W. K. 849 ; 35 B. C. R. 
161. — CAN. 


2457 iii. .] — Barkley v. 

WiNNYcaiUK (Alta.), [1926] 4 D. L. 11. 
538 ; [1920] 3 W. W. R. 327.— CAN. 

2467 i . Agent real pri neipal. ] — Where 
an agent names his piincipal Sc makes 
the contract as agent ou ills behalf, he 
cannot enforce it. even though he is 
tho real principal, unless tho other 

E arty has affirmed the oontr^t with 
now'ledge of the fact. — Glasgow v. 
Hood, [1920] N. Z. L. R. 686. — N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 

A. (a) in 

2471 Vi. Fatlier son .] — A 

} )erson acting for a disolosod principal 
u a contract is not liable thereon, 
unless there t>c cJiTumstauoes to show 
that lie intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come Sc attend his father's 
servant who is 111, raises no presump- 
tion that tho son agrees to pay for such 
services. — Blbbcker v, Stutsman. 
[1920] 3 W. W, R. 644 ; 64 D. L. R. 
662.- -CAN, 



charterparty was signed as follows : “ For 
the A. B. C5o., Cope^agcn, J. B. J., of the K. 

9 -n* telegraphic 

authority of owners, for G. T. G. & Co.. J. AI. 

T admitted that 

r; ^ K* :— 

« ^ ^’oro not by reason 

of the form of the signature made liable upon 
the charterparty ; ( 2 > the clause in writing 
did not import a promise of liability sutticioub 
to rebut any inference to the contrary from 
the form of the signature. — Kimbi:ii Coat. Co. 

M. t astf^d l! ’^p- 


2475. J dd. Amwtalion .’—(ieucrally, Mentd. Winter- 
botham, Gurney v. flibthorn & Cox. [19181 
1 K. B. 625. » I J 

2476a. MARC’ONl’h WiRHI.K^S TKI.Et.UMMI 

(\)., Ltd. V. Newman, No. issa, atiU'. 

2482a. Person selling as agent for *’ named 
principal.]— .James (AiiTiirH) A. Co. r. .loiix 
Weston A' Co., Ltd. 7.‘J Sol. ,lo. l.sl. 

2487a. - Pllf., a builder, did work on fhe 

order of II., a director of a co. for whicli pltf. 
had previously done work on II.’s order. As 
the work proceeded pltf. prepared estimaU‘S 
At addressed thorn to the co. whose nanu' he 
had entered in his books. When tlie work 
was finished he was paid a sum on account, 
but. when trying to get jrayment t»f the 
balance he was told that tlio work liad not 
b('eii ordered on behalf of the co., l)ul for 
other principals. Tliercupon he sued 11 . 
The judge found that H. impliedly undertook 
personal liability for (he work, that pltf. 


Vol. L— Agency. Casei 2474a— 2531. 

gave credit to the co. up to a certain <lato, 
but did BO under a mistaken imprt'ssion, 
that ho never gave exclusive credit to lliem 
in such a way as to bind himself to look to 
them, & tuat ho never gave crt)dii to If. befon* 
the work was completed : - //W</ ; Jl. nauh 
liable for the balance. — CAiiDJNEit r. JIkad- 
INO, [1928] 2 K. B. 284 ; 97 L. J. K. B. 7(W ; 
i:i9 L. T. 419, C. A. 

2501. Add. Annotations : - Retd. Pbillip.s j;. Bmoks, 
[1919] 2 KB. 2i:i; Said r. Butt, [1920] 9 
K. B. 497 ; Lake Smimon.^, 1 1 927 1 A. C. 487. 

- Mentd. Berners v. Flejuing, 1 1025] Ch. 264. 

2502. Add. Annotation : — Cotisd. DysWr v. Ban- 
dtUl, [1920] Ch. 932. 

2504. Add. Annotation : -Consd. Bodtui Akt.. 
Transailttutic c. Drughorn, [ 1018] I K. 11.391. 

2516. Add. Annotations : — GoneraUy. Mentd. SI okes 
e. Whicher, 11920] 1 Ch. 41 1 ; B<*adii»g Tni.,! 
r. Sporo (1929), 46 T. B. 117. 

2518. Annotation United States 

Shipping B.»ai-d v. Strick, [1926] A. Ik 54 6. 

2523a. Judgment obtained against undisclosed 
principal ~ Judgment unsatisOed.] — A i>ei - 
son making a eonlriu't with an ngent, u ho 
is acting on iiehaif of an undiKchmed princif);il, 
cannot sue the agent on the contract after 
ha\iug obtaincHl judgment ui>on it against 
(lie imdi 8 cIo.sed principal, even tlunigh such 
juiigtirent is still unsatisded. London 
(JENE icAr. Omnidus (h)., Ltd. v. Poi*jo (1922), 
38 T. J 4 . n. 270. 

2530. Add. Annotation : — Mentd. United States 
Hliippuag Board v. Strick, il926J A. C. Ulo, 

2631. Add. Annotations : As to ( 1 ) Refd. Ariadne 
S.S. Co. V. KcKelviis (I922| I K. It. f>l 8 . 


2483 i. Agent real principal ] — Pltf. 
hifiTuod uu order for the imrchade of u 
tractor a(ldn*H«od to u 00 .. fur \shoni 
deft, cl(iini<5d f»» have niudo tli(3 sale uh 
iiiSQUt only : deft, was liatlo uu 

the n>al vendor. — P kti kson r. (Jusu- 
MANT Motou Works, flU22J 2 W. W. K. 
lOtl ; 67 1). h. n. 38.— CAK. 

sW. (^wtrart for v'nrk «£• Lthour.] — 
After jVKlKiaont hy default on cotiiiuon 
count- fur work Sc labour, etc., deft, 
may Mhow on ttio exeeution of writ 
of inquiry that Uu oontracied moiuly 
as agent of the person to whom the 
credit xvas given. — Evux r. Svic.knt 
(l&t6), 3 Kerr, 218.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. (b) il. 

• i* -I — Every person who In 

making a cuntract dJucloues the 
cxibteuco, hut not the name, of tho 
principal ou whose behalf ho is acting, 
is peirioually liable on tho contract 
to the other contracting party. — 
tmADUK V. WALCII, [luisj 3 W. W. Jl. 
9i5 ; 43 D. L. R. 757.— CAN. 

e ii. Naoie disclo'ted by third party.] — 
Under Indian Contract Act, a. 230, 
puts, as agentb for an mulSclobcd 
principal, could personally enforce Uio 
contract, Tho expreaslon “ where the 
agent does not disclose tho name of 
the principal does not apply to a 
case where tho of the principal 

U diMloued not by the agent, but by a 
third party.— K apurji Mauniram r. 

PaXAJII DKRICIIANU (1928). 1 I, 1{ 

.1* “^0^ principal .] — 

equity signs a 
contract for the sale of land •* as agent 
for tto owner ” evidence is admiMihle 
to snow that tho person ao contracting 
is the owner, he is entitled to sue the 
purchaser without having given blni 


I notice prior to rwtjon hiought that he 
I WHw Hi(‘ pnncip'il. \ not I In* agcii! 

I. SlKUtfOim, 1 1027 J 
A. S. 11. l.»2. A US. 

I tl. Verson comrutling for ''buytr.'’] 

I — in purunance of authority given by 
I deft. IiIh agents nuri'luiHod Hlicep for 
I pit f. In none of Uio t<*logruiiiH fictweea 
I pltf. Ac deft ’h agunt« by whlcli the 
I jmrehttsc \\.»s arranged wan deft. 

named, but tin* lust lelrgiam fiom tho 
I ugcutH cont allied tho words " Hiiycr 
1 conlinua Halo W : the words 
[ “ Bu>or contlrms hale" sliowid that 
I dcft.’ri agentb were contract lug as 
agontH, Sc rolieved them from perHonal 
liability ou Iho contract. — MuitUAy r. 
IIOPKINH, 11910] N. Z. L. it. 089.-- 
N.Z. 

PART X. SECT. 1, SUB-SECT. 1.— 
A. ( 0 ) i. 

I 2497 V. .} — Where on agent for 

I an uudlHclo.scd principal contra<‘lH on 
I Hucli t.crmH as Import that iio lb the 
I real Sc only principal, tho iii.dlHolohtd 
I ptiucipul <»ituiot Huo or bo hucU on 
tho contract.— WKhT v. Djni.n a.n, 
11921] N. Z. L. It. 017.- N.Z. 

2497 vi. Agent reol principal.] 

I — Where a poraoD who purportn to 
I contract as agent for an uiidiHcloHUd 
principal is in fact tho pruiclpul in the 
, transaction. It is not clear whcl her or 
I not ho lb entitled to sue on tiie con* 

! tract as principal. — Gl.AiiOow v. tIooD, 

, 11920) N. Z. L. R. 586.— N.Z. 

j 2497 vli, Danuam suffered by 

I principal .] — In an action against Hiilp- 
ownerH for payment of the Imluuco ot 
I the contract price of goodh for o ship, 
tho shipowners countercluirnid for 
j damages for brc'ach of coiiliafi. In 
the course oi the action it appearr d I hat 
the (-hipowners were not the rcgit-forod 
ownerb of tho ship, but rnendj acted 

S3 


us nianugei'H fur a co. wiilch owned 
hot Jlild; an pltfH. had m I lie clr* 
cumstdiices elected to treat del In. as 
their dohlorH, defts. were entitled to 
count ercluliJi foi dumag(>H although the 
duiiiagf's had heeti HUlTered h) Die 
prInelpitiH wiioin they reiircHeiilcrl, Sc 
not hy 1 liomMelveH. -I'kaio Sc C’o. r. 
lli.Af’KAmn, 1 1923] h. I’. 472. -SCOT. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (0) II. 

2610 xlv, ] Where a peiHoii 

makeH a oontraet lit his own name 
without dUeloHlug either the name 
or oxinteMfe of u piincipul, he Ih 
pdrii.irily liahle on tli<- contiac-t to the 
other eontraiilng party , — (ii.Aliur. v. 
WaM'II, I19J81 3 W. W. It. 975 ; 43 
J>. L. it. 757.- CAN. 


2510 XV. ,] In an action for 

the hire of a dredge obtained h> di ft. 

M. from pltf., relief wuh soiignt ngairiHt 

deft. J. iiH undisclosed jirlneipul : 
— l/flU: (tUhpicloiii clrennistuiMS'H in 
the iclatioiis between Al. A: J weie not 
Hiithcient to Kiippoit the judgiiK ul 
against . 1 ,, in tJie lies of tie dcun/ 
of (lefts, that any su* h Ml.itinn 
exiHfod. — Nova S< 01 1 \ Dm noi *010, 
I/ru. V. Mu.soravk Sc ( >> O'J 

N. «. H. 71 ; 40 J>. D D 5V> CAN. 

2510 xvl.-- .J An iigeiit, wh(> 
doeH not cleaily iodn ite to the third 
party that In* is ar ting as an agent. Is 
personally liatd. Hii.m v. Hwin’ 
Davapia.s Co., lJ')2oJ3 D. L. if. 997.- - 
CAN. 


2610 xvii. .] -Lm’in''l!CMJ v. 

SAHKATrilKWAN & IJATTI.K IflVKll DaM> 
Sc DlCVBLOT'lNO CO. (8aftk.) (iy<t8;, 7 
W. L. It. 475,— CAN. 


2610xviii. .1— WKHf V Dim 

( an, No. 2497 v., ante. - N.Z. 



Cages £581— S697. English and Eufibn Digest Supflement. 


Aa io (2) Refd* XJiiiversal Steam Navigation 
CJo. V. McKelvie, [1923] A. 0. 492. 

2587. Add. Annotaiiona : — Refd. Ariadne S.S. Co. 
V. McKelvio, [1922] 1 K. B. 618 ; Universal 
Steam Na^gation Co. v. McKelvie, [1923] 
A. C. 492. 

2542. Add, Annoiations : — Refd. Ariadne S.S. Co. 
V, McKelvie, [1922] 1 K. B. 618. Mentd. 
Brightman v. Tate, [1919] 1 K. B. 463. 

2643. Add. Annotaiiona : — Consd.Kimber Coal Co* 
V. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Co. v, McKelvie, [1922] 1 K. B. 
618; Universal Steam Navigation Co. v. 
McKelvie, [1923] A. C. 492. 

2644. Add. Annotation : — Consd. Kimber Coal Co. 
V. Stone & Eolfe, [1026] A. C. 414. 

2546. Add. Annotaiiona : — Refd. Ariadne S.S. Co. 
V. McKelvie, [1022] 1 K. B. 618 ; Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. C. 402. 

2546. Add. Annotaiiona : — Aa /o (1 ) Consd. Ariadne 
S.S. Co. V. McKelvie, [1922] 1 K. B. 6118 ; 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492; Kimber Coal Co. v. Stone 
& Eolfe, [1026] A. C. 414. Aa io (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. Generally, Mentd. Rederi 
Alct. Transatlantic v. Drughom, [1918] 1 
K. B. 394. 

2540. Add. Annotation : — A a io (2) Refd. Ariadne 
S.a. Co. V. McKelvie, [1922] 1 K. B. 618. 

2640a. Agents also described as char- 

terers.] — A charterporty was expressed to be 
made “ between T. 11. 8. & (’o., agents for the 
owners ” of a steamer, “ & J. McK. A Co., 
charterers,” & was signed ” For A; on behalf 
of J. McK. & Co, (as agents), J. A. McK.” 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision wiis made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The chartorparty con- 
tained numerous otlu^r provisions imposing 
obligations on the charterers. The owners 
wore aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the i)ort of discharge ; — Held : defts. 
having signed os agents wore not liable os 
principals to pay demurrage, uotw'itlistauding 
that tlioy were described us cliai'torors in the 
body of tho chartorparty. — Univeksal Steam 
Navigation Co. v. McKelvie (J.) & Co., 
[1023] A. 0. 402 ; 02 L. J. K. B. 047 ; 129 
I.. T. 396 ; 39 T. L. R. 480 ; 67 Sol. Jo. 
603 ; 10 Asp. M L. C. 184 ; 28 Com. Cas. 
363, IT. L. ; affg. S. O. sub no7n. Ahiadne S.S. 
Co., liTD. V. McKelvie (J.) & Co., [1922] 
1 K. B. 518, C. A. 

Aiinofatio7i —Refd. Kimbei' Coul Co r. Stono A KoMe, 
limiA. O ill. 


2550. Add, Annotation : — ^Mentd. Amour v. Leo- 
pold WaJford (liondon), [1921] 8 K. B. 
473. 

2553. Add. Annotation : — ^Refd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 
492. 

2569. For ” 2 C. & P. 146 ” read ” 2 C. & P. 124.” 

2563. Add. Annoiaixona : — Aa fo (1) Consd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. C. 414. 
Aa to (3) Refd. Univorsal Steam Navigation 
Co. V. McKelvie, [1923] A. C. 492. 

2564. Add. Annotation: — Aa fo (1) Refd. Kimber 
Coal Co. V. Stone & Rolfe, [1926] A. C. 414. 
Aa io (2) Refd. Marconi’s Wireless Telegraph 
Co. r. Newman, [1930] 2 K. B. 202. 

2566. Add. Annotaiiona : — Consd. Ariadne S.S. 
Co. V. McKelvie, [1922] 1 K. B. 618 ; Univer- 
sal Steam Navigation Co. v. McKelvie, [1023] 
A. C. 492. 

2667. Add. Annotaiiona : — Consd. Kimber Coal Co. 
V. Stone So Rolfe, [1926] A. C. 414. Refd. 
Ariadne S.S. Co. v. McKelvie, [1922] 1 K. B. 
618. Mentd. Universal Steam Navigation 
Go. V. McKelvie, [1923] A. C. 492 . 

2671. Add. Annotaiiona: — Overd. Universal Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stono So Rolfe, 
[1926] A. C. 414. 

2576. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 

2676. Add. Annotation : — Expld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

2577. Add. Annotaiiona: — Aa io (\) Refd. Westa- 
cott V, Hahn, [1918] 1 K. B. 405. Generally, 
Mentd. Sutro v. HeUbut. Spions (1017), 14 
Asp. M L. C 34 ; Rederi Akt. Aeolus v, 
Hillas (1926), 42 T. L. R. 69. 

2581. Add. Annotation: — Gexierally, Mentd. Uni- 
versal Steam Navigation Co. v, McKelvie, 
[1923] A. O. 492. 

2583. Add. Annotaiiona : — Aa to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1 923] A. C. 492. Generally, Mentd. Palgrave, 
Brown v. Turid S.S., [1922] 1 A. O. 397. 
2684. Add. Annotation : — Refd. The Lizzie, [1919] 
P. 22 

2585. Add. Annotation : — Aa io (1 ) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. 0. 492. 

2591. Add. Annotation : — Refd. Ariadne S.S. Co. 

V. McKelvie, [1022] 1 K. B. 618. 

2693. Add. Annotation : — Generally, Mentd. Rede- 
riakt. Argonaut v. Hani, [1918] 2 K. B. 247. 
2504. Add. Annotation : — A a to (2) Refd. Bennett 
V. Whitehead, [1926] 2 K. B. 380. 

2695. Add. Axwoiationa : — Distd. Drughorn v. 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
Mentd. Rederiakt Argonaut v. llani, [1918] 
2 K. B. 247. 

2507. Add. Annotation : — Aa fo (1) Consd. Kimber 
Coal Co. V. Stone Sc Rolfe, [1926] A. C. 414. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (0) I. 

2591 lil. .1 — VThote a wife con- 

traolinff for tlio of a house si^ied 
a dueuincut in her own namo althout 
any ludieutlun that she was acting as 
agent for her husband. Sc expressly 
purported as owner to contract for 
payment to plif of the commission 
on the sale thereof: — Held: parol 
evidence was not admissible in an 


action against Uie husband to show 
that she was in fact acting as agent. — 
KaTZMAN V. OWNAUOSIK llKALTV CO., 
11924] 1 D. L, Jl. 801 ; 26 O, W. N. 
3SS.— CAN. 

PART X. SECT. 1, SUB-SECT. 1.— 
B. (o) U. 

2598 U. .h~Wheve a contract is 

entered into by an agent in hie own 
name Sc the terms thereof clearly 
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indicate personal llAbiUty the agent 
Is personally bound by the oontroct, 
reipudless of his intention, nnless it 
can bo shown by extrinsio evidence 
that there was an express agreement 
that the agent should not be liable Sc 
that the contract rendering him liable 
■was so drawn by mistake.— C urrik v. 
Rural Mumcipalitt of Wrkford, 
No. 280. Sc Lashxr. (19181 1 W. W. R. 
315 ; 39 D. L. R. 516 ; 11 Sask. L. R. 
22.— CAN. 




Vol* L— Agency. Cases 2599— 2701. 


2599. Add, AnnoiaHon : — ^Refd. Ariadne S.S. Co. i 
V. McEdlvie, (1922] 1 K. B. 618. 

2606. Add, Annotations .* — Dlstd. Brughom v. 
Bederiakt. Trans-Atlantic, [1919] A. C. 203. 
Held. Bederiakt. Argonaut v. Hani, [1918]' 
2 E. B. 247 ; Collins v. Associated Grevbound ! 
Bacecourses, [1930] 1 Ch. 1. 

2608. Add, Annotations : — Generally, Mentd. Bar- 
ker V, Stickney, [1919] 1. K B. 121 j The 
Lord Strathcona, [1925] P. 143; Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. B. 86 

2609. Add, Citations : — Bedekiaktiebolaobt 
Argonaut v, Hani, [1918] 2 K. B. 247 ; 87 
Li. J. K. B. 999; sub ttom. Argonaut v. 
Hani, 14 Asp. M. L. C. 310. 

Add, Annotation : — Refd. Drughorn v. Bede- 
riaktiebolaget Trans-Atlantic, [19101 A. O. 
203. 

2609a. .] — The description in a charterparty of 

one of the contracting parties as “ ebarterer ” 
does not, of itself, desi^ate him os the only ] 
person to fill that position. 

An action for breach of charterparty was 
brought by persons claiming to be the un- 
disclosed principals of a paity descril>cd in 
the contract as “ charterer,” & objection was 
taken to the admission of evidence that pltfs. 
were in fact the charterers, on the ground 
that such evidence would contradict the 
written contract : — Held : the evidence was 
admissible. — Drughorn (P.), XjTD. v, Bepk- 
RIAKTIEBOLAGET TRANS- ATLANTIC, [1919] 
A. C. 203 ; 88 L. J. K. B. 233 ; 120 f.. T. 
70 35 T. L. B. 73 ; 63 Sol. Jo. 99 ; 14 
Asp. M. L. O. 400 ; 24 Com. Cas. 45, II. L. ; 
affg, 8. O. svb nom, Bederi Akt. Tuans- 
ATLANTIC V, Dbughorn, [1918] 1 K. B. 394, 
O. A. 

Annotation! — Conid. Arladue S.S. Co v. MoKolvle. (1922) 

1 K. B. dl8. 

2610. Add, Anyiotaiion : — As to (2) Refd. Keen a. 
Hear (1920), 124 L. T. 19. 

2613. Add, Annotation : — Refd. Wilson v. United 
Counties Bank, [1020] A. C. 102. 

2620. Add. Annotaiio7i : — Refd. Ariadne S.S. Co. 
V, McKelvie, [1922] 1 K. II. 618. 

2684. Before this case, after ” See, now, Bills of 
Exchange Act, 1882 (c. 61), s. 26,” add “ &, 
generally. Bills op Exchange, Vol. VI., 
pp. 112-114.” 

2635. Add. Annotations : —Refd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kimber Coal 


Co. r. Stone Bolfe, [1926] A. C. 414 ; Kettle 
V. Dunster St Wakefield (1927), 43 T, B. 
770. 

2639. Add, Annotations : — Refd. Pocahontas Fuel 
Co. V, Ambaiielos (1922), 27 Com. Cas. 1 18. 
Mentd. The Tervaete, [1922] P. 2.59 ; Tlie 
Colorado, [1923] P. 102 ; The Sylvan Arrow, 
[1023] P. 220 ; The St. George, [1920] I». 2 17 ; 
The Uoulandris, [1027] P. 182; The Stream 
LHsher, [1027] P. 73. 

2656. Add, .4 nnotot ions Refd. Elliott v. Bax- 
Ironsidc, [1025] 2 K. B. 301 ; Kettle v. Dun- 
ster St Wakefield (1927), 43 T L. B 770. 

2658. Add. Citation : — sub nom. Chew r. Petit, 3 
Nev. & M. K. B 460 ; 2 Nev. Ac M. M. C. 300. 
Add. Annotation Held. Elliott r. Bax- 
Ironside, [1026] 2 K. 11. 801. 

2664. Add. Annotation.* — As to (1) Refd. Kiinbor 
Coal Co. V. Stone St Bolfe, [1020] A. O. 414. 

2665. Add. Annotations : — Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301 ; Kettle v Dun- 
ster Ac Wakolicld (1927), 13 T. L B 770. 

2666. Add. Annotation Generally, Refd. Kettle 
V. Dunster & Wakefield (1927), 43 T. T.. K. 
770. 

2680. Add. Annotations Mentd. lx>udon General 
Omnibus Co. v. Pope (1022), 38 T. L. 11. 270 ; 
B. M. K. B. M. (Firm of) v. M. B. M. V. L. 
(Finn of), B. M. K. B. M. Somasundaram 
Chetty V. M. R. M. V. L. Supramanian Chatty 
(1026), 05 L. J. P. C. 107. 

2686. Add. Annotations .* — Refd. Weiss, Biholler Ac 
Brooks V. Farmer, [1023] J K. B. 226; W(‘Ht- 
minstor Bank r IJilton (1920), 130 L T. 315, 
Mentd. Weigall v. Bunciman (1916), 85 h. 

K. B. 1187 ; Manbre Saccharine Co. v. (3orn 
Products (Jo., [1919] 1 K. B. 198; Gould v. 
S. E. & (\ By. CV., [1920] 2 K. B. 186; 
Johnson v. Taylor, [1920] A. C. 144 ; Wilson, 
llolgate V. Belgian Grain Ac l*roduce (Jo., 
[1920] 2 K. B. 1; Diamond Alkali Export 
('orpn. V. Bourgeois, [1921] 3 K. B. 443; 
Finn V. Shelton Iron, Steel & Coal Co. (1924), 
131 L. T. 213 ; Sassoon v. International Bank- 
ing Corim., 1 1927] A (J. 71 1. 

2695. Add. AnnotalionH : — A'i to (1) Overd. Univer- 
sal Steam Navigation Co. v. McKelvie, [1023] 
A. C. 492 ; Generally, Refd. Kimber Coal (Jo. 
u. Stone Ac Itolfe, 11926] A. C. 414. 

2701. Add. Annotation : — Consd. Akt. Ocean v. 
Harding, [1928] 2 K. 11. 371. 


sm. Sale of sharee.'i — An in- 

vestor purebaHed from a chartered 
accountant 150 RhaTce in a vo., paid the 
price therefor, & received from the char- 
tered accountant a receipt, which ac- 
knowledged payment of the price of 150 
Bharee Sc concluded with thoee words : 

the tranefer for which will he sent 
you for pignature in due course." 
In an action at the inetance of the 
purchaser against the chartered ac- 
countant for transfer of the shares 
or repayment of the price deft, denied 
liability, averring that his position in 
the transaction was merely that of an 
agent for a disclosed principal : — 
Heid : on the terms of the receipt 
deft, was personally liable to imple- 
ment the contract of sale. Sc It was 
incompetent for him to adduce parol 
evidence to show, in contiadiction of 
Its terms, that he was merely an agent. 
— Lindsay v . Ciuia. 8. C. 189 ; 
56 So L. R. 93 ; [1918] 3 8. L. T. 321. 
—SCOT. 


PART X. SECT. 1, SUB-SECT. 2.— C. 

b i. .) — A olaupo In a 

document under seal purporting to 
bind a pel son as principal of one of 
the parties, cannot so bind libii whei* 
the deed was not executed by iiiin 
or executed in bis name. — llA'rxLifi 
CaxKK Toabtkd Corn Flakk Co v. 
KELi.oao Toasted Corn Flakk Co., 
11023] 4 D. L. U. 543,— CAN. 

PART X. SECT. 1. SUB-SECT 4.— 
B. (a). 

»n. Failure of fordon principal to 
perform confroef.}— Lefts., acting on 
behalf of a foreign shiiKiwner, who pro- 
posed to establish a 8er\ico from 
Halifax to Havana & other southern . 
ports, contracted in their own name ' 
nith pltf. to provide space ou the ship i 
for a sbipsnent of timber to be » arriod 
from Haittax to Buenos Aires. The | 
proposed service was ahoudnnod by i 
the shipowner, so that the contract ' 
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entered iirto l»y dofts. could not bo 
performed : — llrlti : there huvitiK boon 
failure ou defts.' part to Ul-ieloso Unit 
they wore lucroly aotlriK in tiiu eapuerty 
of agi'iits for u foiulifu piliieljiul, liny 
were liable to pltf. for diiruuKCH tohult 
lug from cauieiiatJun of Ibo -Jup . 
suiUnK. — f^nvi’Aiw Sc Moiwr I.imiuu 
Co. iNtOWOItA'IKU l? MAII/IIWU 1/ ) 
& So.S, (192«J 2 L. L it t >7 . 5H 
N. b. It. 4aB.-"CAN. 

PART X. SECT. 1. SUB-SECT. 5. 

2712 ii. - — Oft htluilf of vninctr- 
noraied body.] Au o/bcer Of a brother- 
hood lodffo, an unlucoipOMtad body, 
; who us such odlci r on behalf of the 
ludKo borrows money & Higiis doc u 
UK Ills puriiortiiig to obligato It 
repayment, is porbunally liablo lot 
repayment, Iravlug contraotid foi 
pnaclpal who had no exhtti-im in I < 

— FlNDAT V. BliJLOK, (1921 I 2 VV W 1 
9(17.- -CAN. 
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2726. Add. Annoiaiions : — Aa to (2) Refd. Public 
Works Comrs v. Pontypridd Masonic HaU 
Go., [1020] 2 K. B. 233. Generally, Refd. 
Howland v. Air Council (1023), 30 1\ L. B. 
228. 

2727. Add. Annoiaiiona : — Refd. Public Works 
' Comrs. V. Pontypridd Masonic Hall Co., 

[1920] 2 K. B. 233. Mentd. Mackcnzie- 
Kennody v. Air Council, [1027] 2 K. B. 517. 

2728. Add. Annotation : — Mentd. Public Works 
Comrs. V. Pontypridd Masonic Hall Co., 
[1920J2K.B.233. 

2729. Add. Annotaiion Hosier v. Derby 

(Earl), [1918] 2 K. B. 071. 

2731. Add. Annotation : — ^Refd. Johnstone v. Ped- 
lar, [192112 A. O. 202. 

2783a. For declaration as to meaning of con- 

tract.] — By a contract made between pltfs. 
& the Secretary of Stale for War the Secretary 
of State hired from pltfs. a steam engine k 
bay press upon the terms that the engine 
should be used only for the purpose of work- 
ing the press. Pltfs. brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did ho now hold 
that office, alleging that deft, had im- 
properly used the engine for other than the 
specified purposes, Sc claiming a declaration 
tliat pltfs. were entitled to compenfuition 
for the improper use of the engine, Sc certain 
other declarations as to the c< ustruction Sc 


meaning of the contract : — Held : the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for 
a declaration as to what the contract meant 
than for substantive relief upon the contract 
itself. — ^Hosibb Bbothbbs v, Derby (Eabl), 
[iei8]2K.B.671 ; 87 L. J. K. B. 1009 ; 119 
L. T. 351 ; 34 T. L. B. 477, 0. A. 

2784. Add. Annotation : — Consd. H. v. Income Tax 
Special Purposes Comrs., Bx p. Dr. Barnado's 
Homes National Incorporated Asaocn., [1920] 
1 K. B. 26. 

2740b. To mess.] — Bbow^n v. Doyle 

(1788), 3 Camp. 51, n. ; 170 E. B. 1302. 

2742a. On order of secretary of mess 

committee.] — L ascelles v. Bathbun, No. 

704a, ante. 

2748. Add. Annotaiion : — Consd. Edwards v. 
Porter (1924), 41 T. L. B. 67. 

2749. Add. Annotations : — Consd. Edwards v. 
I’oiier, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. L. B. 
67. 

2751. Add. Annotation : — Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 

2752. Add. Annotaiion : — Refd. Edwards v. Porter, 
McNeaU v. Hawes, [1023] 2 K. B. 538. 

2768. Citations For “ P. 0.” read “ H. L.” 
Add. Annotaiion : — Mentd. Buffy-Arnell, etc., 
Co. V. B., [1022] 1 K. B. 590. 


2712 ill. .]- A person can* 

not be ilio aKont of a prujeoted but 
actually (ih >et non-exlhtcnt co., ic 
the CO. when formed cannoi take 
advantage of any confroot entered 
Into by a ijoraon purjiortluB: to act 
aa its uffunt, wlictlior by attempted 
ratillcaiinn or otbervlHC : but a person 
may inaUo a provlHlonat contract not 
to btoome binding- i.#. not to be 
u contract at all- unlesH ic until tbe 
CO. becomes entitled to conmienco 
buslnoHS. — Ht uHON-MArrAUAMi Kx- 

PLOKATION MIMNU ('O. t’. W lull'J.AUl KU 

imoTiiww, l/ri), 111128] .3 1). L. 1\. 
661 ; 62 O. L. n. 387.- CAN. 


2712 iv. - .J A CO. cannot 

be bound by any contract mtule on its 
behalf before it conies into existence, 
nor con it, Hubsoquent to its formation, 
ratify mich a contract. — W karnf 
U noriiEUH V. Iti'unA KN^I^Kll.l<I^u 
WouKti tlU28), I. L. It, 7 Itun. 144.— 
IND. 


sp. Hill ol t rchanot aeet'pied — In namt 
of non-ejnstent cowuianj/.J — Deft., a 
member of a firm, IT . & 8 , represent od 
Sc uarrmitcd to pltf, that H. Sc 8. Co., 
Ltd , veru an incorporated cu & that 
ho was authorised by it to ocoopt a 
bill of exuhuuffu as its agent. Ho 
aocopted a draft in tbe name of the 
CO. Sc pltf. upon the faith of such 
assoition uarrauty disoountod Uie 
draft. H. & S Co., Ltd., uorc not 
then an incorporated co. ■ — Ihld • 
doft., by his ocecptauco of the draft 
in tlio name of a nun'Cvlstiiur corpn., 
warranted & Pcpresentnl that there 
was such a oorpn. in existence & that 
he had authority to aoeopt the draft 
for that uo., Sc uot haviiiir any such 
authority, ho was personally liable 
for the amount of the draft Sc the costs 
& expenses incurred by pltf. in en* 
deavouriuff to oulleol same from H. 
& S. Co., Ltd. — Bank or Nova Scotia 
V. Hatfield (1920), 48 N. B. H. 13 ; 
58 D. L. K. 136.— CAN. 

sq. Purchase of goods on behalf of 
firm — Firm haoing disposed of business.] 
— Pltfs., owners of an apple orchard, 


were visited iiy C., acting for deft, co., 
vlio represented to nltCs. that bo was 
buvlug on hehoif of N. Sc L„ a firm 
wlUeh had been well-known to pltfs. 
In preyious years an buyers of apples, 
& was represented to pltfs. bv C’., ns 
“ nil right, solid as a rock ’* Sc hod 
boon running since 1817.” A paper was 
produced A Hlgnoii by pltfs. uoutniidng 
partlcularH of the proposed sale be 
purporting to bo nmao between pltfs., 
UH sellers, & N. 5: L., or their agents, 
as buyoi’s. Pltfs. dell\ored their 
apples to deft., ti received parment on 
account in cheques of deft, co At the 
time of the transaction N. & L bad 
gone out of busiuoss, having disposed 
of the some to another <o., which, 
after changing its name several times 
had gone Into liquidation Held : 
deft. eo. was liable to pltfs. for the 
balance rciuuiniiig unpaid on account 
of the sale -B«r.NNAN v. Hrkukk 
Fkvit Co., 11928] 1 I). L. Jl. 548 , 59 
N. .S. It. 510.— CAN. 


PART X. SECT. 1, SUB-SECT. 6. - 
A. (a). 

2730 i. St VI clary of Stall, for India — 
Contract for btippht of goods by (’om- 
luanding Offictt —Contract ultra rlrrs.l 
— Pltf. having entered Into a contract 
ftir the supply of horM's’ food with the 
oflieer eommandiug the depot of a 
eav airy regiment . sued the Secretary of 
State TOT the balatuH' duo to him under 
the contract : — Held: an officer oom- 
mandliig a depot, not being one of the 
offlivt*s authorised by tlie lloveriior- 
General in Connell under Uovemment 
of India Act, 1915, s. 80 (2), to cuter 
into oontracta on behalf, of tbe 
SecTctary of State, the contract sued 
upon was ultra vires Sc could not bo 
enforced agaiust the latter.— S ecrb- 
lABT OF SlATK V. SaRIN St CO. (1029), 
I. L. 11. 11 Lab. 375.— IND. 

■r. .TFfio is Crown servant or agent — 
Contractor.] — itesp. ep. entered into a 
contract with the Minister ol Bailways 
Sc Canals, as reiiresenting tbe Crown, 
for the enlargement of tne L. Canal. 
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Applt. (‘o. had obtained under a lejbc 
from the Qovt. tiio right to lay & main- 
tain n gas mam across the soltan ol the 
canal. Clause 6 of the lease stipulated 
that, in the eyent of its g.is malii being 
fi(uu any cause injured, applt. co. wub 
to have uo claim or domoud against 
” His Majcfitj , His servants or ugeiits.” 
Duiing tbe exe( ution of the contract, a 
break oecuiTed in the gas main, 
applt. eo. idalnicd damages alleging 
negligence ol the resp. co. in dredging 
tho Iwd of tho canal *— Held : reap. eo. 
was not a ” hcrvant ” or an " agent ” 
within the eontemplcilion of clause b 
of Ibe Ic'ObO A' was tberedore liable lu 
dumaguG — M ontulal J.iiarT, Huat A 
Power (’o. r. oi im..vn 6: ItouERibON, 
liTD., 11929] 3 1). L. It. 668 ; b. C. It. 
3hj , nro.. tl t^ue. K. B. 230, uftu , 
6.1 Quo. S. C. 130 ; 31 itev. Leg. 4.*0.- 
CAN. 

PART X. SECT. 1, SUB-SECT. 7.— A. 

2748 V. .] — In an action for 

breach of warranty of authority, the 
cause of notion ih the breach of the 
oxpi'est, or implied promise of the perbon 
who assumes to act as agent that tie 
has authority so to act, the ecu* 
sidoratlou neoessary to make that 
promise binding being found in tlie 
action of the other party in entering 
intn the contract. Pltf. in such an 
action need not establish that he 
bellcvod doft.’e representation that he 
had authority, though it must appear 
that he acted in imiance upon it. — 
Lkooo V. Brown, [1923 j V. L. R. 440. 
— AUS. 

st. Liability for return of deposit.] — 
\\ hero a person, falsely representing 
himself to be the agent lor the owner of 
rertaiu land, entered into a contract 
fur the sale thereof, Sc rt'celved a deposit 
on ae('onut of the purchase inoncj , but 
the vendee could uot obtain speettio 
performance of the contract : — Held : 
Lis remedy against the agent for the 
return of the deposit was at law, Sc 
that a bill for thu purpose would not 
lie.— Graham v. Powku. (1868), 15 
Gr. 327.— CAN. 
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27&38. Sale of goods— Prlaeipal not entitled 

to sell.] — ^Where an agent purporte to make 
a contract for a principiJ to buy goods, 
whether ascertained or not. or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal he is personally liable to the 
purchaser if it afterwai'ds appear that the 
principal had no right to sell, it being pre- 
sumed that the purcliaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purcliaser would impose or 
an agent accept such a liability. — Benton v. 
Campbell, Pabkeii & Co., K. B, 

410 ; 94 L. J. K. B. 881; KU L. T. 00; 89 i 

J. P. 187 ; 41 T. L. R. 662; 69 Sol. Jo. 842, ' 
D. C. 

2757, Add. Annotation : — As io (1) Consd. Edwards 
V. Porter (1924), 41 T. L. li. 67. 

2761. Add. Annotation : — As to (3) Refd. Edwards 
V. Porter, McNeall v. Hawes, [1923J 2 K. B. 
538. 

2763. Add. Annoiaiimis : — As /o (1 ) Refd. Edwards I 
V. Porter, McNeall v. Hawes, [1923] 2 K. B. ' 
638 J Edwards v. Porter (1924), 41 T. E. R. i 
67. As io (2) Refd, Re Wingfields, [1923J 2 

K. B. 112. 

2769. Add. Citation : — 13 Asp. M. L. C. 403. 

2777. Add. Annotatim : — Consd. Edwards v- 
Porter, McNeall v, Hawos, [1923] 2 K. B. 338- 

2778. Add. Annotation : — Mentd. Brandon v. 
Michelham (1919), 35 T. L. R. 617. 

2780. Add. Annotation : — Consd. Edwards v. 
Porter (1924), 41 T. L. U. 57. 

2786. Add. Aimoiaiion : — Generally, Mentd. Hun 
Bldg. Hoc. V. Western Suburban Harrow 1 
Road Bldg. Hoc., [1920] 2 Ch. 144. | 

2788. Add. Annotation : — Refd. Smith r. Bu.skoll, 
Buskell V. Smith & G. W. By.. [1919] 2 K. B. 
362. 

2791. Add. Annotation : Refd. v. Buiu- 

rnett (1936), 76 L. ,Jo. 361. 

2795. Add. Annotations : — Refd. Edwards v. 

Porter, McNeall v. Hawes, [1923] 2 K. B. 
538 ; Edwards v. Porter (1924), 41 T. E. R. ' 
57. 

2807. Adfi. Annotation : — Refd. Holt v. Markham, 
[1923] 1 K. B. 501. 

2812. Add. Annotation : — A io (2) Refd. Archangel 
Saw Mills V. Baring & A.-G., Steam Haw Mills 
V. Baring & A.-G. (1921), 37 T, E. 11. 8,57. 

2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.] — In 1917 
jAtts., under licence from the Russian 


Imperial Govt, exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purclniso- 
money received by them for th6 timber to 
deft, bankers for the credit of the Russian 
Govt. They then became entitled to rt‘ceivc 
from the Govt, in Russia an equivalent 
amount in roubles at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt, was over- 
thrown by a revolution, & was succeeded by 
a l^visional Govt., which in its turn, was, oh 
Nov. 7, 1917, displaced by the Bolshevists, 
who, on Dee. 13, forcibly dissolved the 
Constituent Assembly & ostabiished a Soviet 
Republic. Pltfa. having received no roubles 
in Russia, brought actions against the 
bankers to recover two snnia of money, one 
of which was paid to them by pltfs. in tlu‘ 
second action before Nov. 7, & the other by 
pltfa. in the first action on Nov. 9, at which 
dat-e tliey did not know of the BolslMwist 
revolution. Pltfs. in both actions alleginl 
that the bankers & the Russian Govt, were 
merely t-rustoes for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they uore 
entitled to recover. Pltfs. in the first action 
further contended that they hud paid the 
money under a mistake of fact, & on tiiat 
grtnind also they were entitled io recover it : 
— Held : (1 ) this money hail been jiaid tni the 
bank as agents for the Russian Govt., ^ the 
ct. would not order pajanent of it- in the 
absence of that Govt, or its I'eprescntn lives ; 
(2) the bank wore entitled to k(*op the mon(*y 
in their hands, but muse undertake not to 
part with it without notice to jiltfs. an 
oriler of the ct.- -Steam Haw Mills Co. v. 
Bauino Bkotheuh &> C<»., Akchanokl Haw 
Mills Co. v. Ba)UNU Bruthkiw A, Co., [1022) 
1 Ch. 214 ; 91 E. J. Ch. 325 ; 126 ti. T. 
403 ; 38 T. E. R. 2t>0 ; 66 Hoi. .Jo. 170, C. A. 
AnnoUUlnn .—Refd. IIouio be Oeloriial Irisrx’. v Letulo.. 
liuitranOc be Aecliioiit Co. (lU'4i8;, T. li. It. Ltl. 

2818. A (Ul. Annotations : — Consd. Hcottish Metro- 
politan Assce. V. Hamuel, [1923] I K. B. 348. 
Refd. British American Cunlinenial Bank v. 
British Bank for Eoreign Tratio, [192(31 1 
K. B. 328. 

2825. Add. Annotation : — Refd. Rc A Debtor, 
[1928] Ch, 199. 

2826. Add. Annolations : — Apld. Admiralty Cornrs. 
V. National Provincial &> Cnion Bank of 
England (1922), 127 Ji. T. 452. DIstd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. i». Baring, [1922] 1 Ch. 214, Consd. 
British American Continental Bank v. British 
Bank for Foreign Trade, [1920] 1 K. B. .328. 
Refd. Jones u. Waring Ai Gillow, [1926| A. C. 
670. 


PART X. SECT. 1, SUB-SECT. 7.— B. 

276Si. Third party in error a» to 
actual scope of aoinfg auUiority >— 
Tiofb.. as acrent of atMootee landlords, 
instructed pitf., a solr., to distrain tor 
rent on certain goods. A claim was 
wade to the goodie by a chattel intgee , 
whoee right was contested by pitf. 
under Instructions froui deft., whoso 
authority (or such proceedings was 
later repudiated by the landlords: — 
Held: pltf. could recover from deft, 
his oosid q( the interpleader proceed- 
ings upon a warranty of authority. — 
CUNUFFR o. Planta, 11920} 3 W. W. H. 
898 ; 54 D. L I{. 196.— CAN. 


1 PART X. SECT. 1, SUB-SECT. 8.— 
A. (a). 

, 2808 ili. Subject io special 

ferwwf.}— Pltf. listed land with defU, 
' for sale. DCfts. secured a prospective 
I purohaHCP, reoelving from him 11,000 
> as deposit A gave a receipt setting 
i out the terms of sale A concluding 
I thus ; *' Money to bo refunded if 

, Gray Estate fail to deliver, as per 
agreement." The purchaser refused 
‘ to complete: — Held: defts. In their 
I receipt undertook an obligation to the 
parchaser to hold ttie deposit on his 
, behalf, A pltl. oould not recover the 
1 money from defte. as if it had been 
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received by tliew simply A -JrjioJy on 
her behaff. — G ray v. Mrm nno\ 
(1022), 70 Ji. L. It. 7; ! 10221 3 

W. W. K fil.'i.— CAN. 

2809 1 a. .}— Where 

a vendor Iju-i Mgr<*< to pay a com- 
misf-iou to hiri ug(‘nt A has agreed that 
the amount rLieived bv the agent as 
a depr>sit from the purchaser should be 
retained by the agent In part payuieni 
of such cojiiiiiLsHluu A haaglvon seourl t j 
' for the (uilunce, the deposit inusi i- 
treated as paid over to tlio vciid<n , . 
lu an action for money had A r< < > i v • 
it is only from the vendor tiwit it < <• 
be recovered. — BRUNaiTvniR »» i 

1 Uio, H9181 3 W. W. R. 540.- CAN. 
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2828. Add, AnnolcUions : — Oonsd. Scottish Metro- 
politan Assco. V, Barnaul [1923] 1 K, B. 348. 
Refd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 K, B. 
328. 

2881. Add. Annotation: — Consd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 

2834. Add. Annotation :^Ab to (1) Refd. British 
American Continental Bank v. Brirish Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

2839. Add. Annotationa : — ^Refd. Marshall Shipping 
Co. V. Board of Trade, [1923] 2 K. B. 343. 
Mentd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 

2841. Add. Annotations : — Refd. Holtv. Markham, 
[1923] 1 K. B. 604; Jones v. Waring & 
Gillow, [1926] A. O. 670. Mentd. Chilling- 
worth V, Esche, [1924] 1 Oh. 97. 

2866. Add. Annotation : — Folld. Hosier v. Derby 
(Earl), [1918] 2 K. B. 671. 

2867. Add. Annotation : — Consd. R. v. Income Tax 
Special Purposes Oomrs., tSx p. Dr. Bamado*s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 20. 

2888. Add, AnnotaUona : — Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 E. B. 328 ; Jones v. Waring 
& Gillow, [1926] A. 0. 670. 

2895. Add. Annotation : — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

2899. Add. Annotation : — Refd. McCreagh v. Judd, 
[1928] W. N. 174. 


2916. Add. Annotation : — Oeneratlyt Mentd, Jordy 
V. Vanderpump (1920), 64 Sol. Jo. 324. 

2917, Add. AnnoUMon: — ^Mentd. G. N. By. v. 
L. £. P. Transi>ort & Depository, [1922] 2 
E. B. 742. 

2924. Add. Annotation: — Refd. Belvedere Fish 
Guano Oo. v, Rainham Chemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation : — Consd. Weld-Blundell v. 
Stephens, [1920] A. 0. 956. 

2927. Add. Annotation : — ^Mentd. Leitch (William) 
Si Co. V. Leydon ; Barr (A. C.) Sc Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81. 

2940. Add. Annotationa : — Consd. Fenton Textile 
Assocn. V. Thomas (1929), 45 T. L. R. 264. 
Refd. Underwood t;. Bi9.nk of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 776 ; 
London Si Montrose Shipbuilding & Repairing 
Oo. V. Barclays Bank (1925), 31 Com. Gas. 67 ; 
Leitch (WjUiam) & Co. v. Leydon ; BaiT 
(A. G.) & Co. V. Macgeoghegan (1930), 47 
T. li. R. 81 ; United Itait Co. v, Frederick 
l^yland & Co. (1930), 47 T. L. R. 33. 

2948. Add, Annotation : — ^Refd. Jones v. Waring 
& GiUow, [1926] 2 K. B. 612. 

2951. Add. Annotation : — Refd. Banbury v. Bank 
of Montreal, [1918] A. 0. 626. 

2958. Add. Annotation : — Consd. Edwards v. 

Porter (1924), 41 T. L. R. 67. 

2955. Add. Annotation : — Mentd. Glicksman v. 
Lancashire & General Assce., [1926] 2 K. B 
693. 


Part XI— Duration and Termination of Agency. 

2989. Add. Aunotat ion :—Apid, Gra\o« v Cohen 8005. Add. Annotation : — Refd. Albemarle Supply 
(1929), 40 T, Ij. 11. 121. Co. V. Hind, [1928] 1 K. B. 307. 

3002. Add. Annotation : —Apld, (iraves Cohen 3012. Add. Annotation : — Mentd. Hamilton v, 
(1929), 40 T. J.. H. 121. Caldwell (1919), 88 L. J. P. C. 173. 

3004. Add. Annotation : — Refd. Ja the Estate oj 8014, Add. Annotation : — Refd. Payzu r. Saunders, 
Dinshaw, [1930] P. 180. [1919] 2 K. B. 681. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) 11. 

2828 V. .] — If a bank pays 

money on a forged cheque to an Inno- 
cent agent who at Ute time informs 
tho bank that he is an agent & not a 
principal, be who before discovery of 
the forgery pays the money o\or in 
aocordanoo with instruotious received 
from his principal, the hank oannot 
recover tho amount from such agent. — 
Banqur d’Hochkijiua V, Mahsiiali., 
L1U211 2 W. W. It. 496; 31 Man. 
L. ll. 342.— CAN. 

PART X. SECT. 2, SUB-SECT. 2.— 

A. (t). 

2918 I, acneml rule. 1— Where a third 
party has autlerod los^ or injviry he 
has no right of action against an omiit 
personally unless the agent has been 
guilty of a wrong or a breach of trust. — 
WlNTRRMUTK V. MOULTON (1922), 65 
U. L. It. 668.— UAN. 

PART X. SECT. 2, BUB-SECT. 2.— 

B. (a). 

29441. Agent holding goods or 
pnncipal — Absolute refused to true 
owner ] — A. servant or omnt can bo 
sued for oonversion of a chattel mtgo. 
olaimed by pltf. from the master or 
principal, where the refusal by suoh 
servant or agent to deliver it to the 
pltf. is absolute. — ^A dvakor Ruuklt 

THRESnRR Co., INOORPORATXD V. 
Skuvior, [19191 2 W. W. R. 647 ; 
18 Sask. L. K. 2^.— CAN. 


PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 

2950 1. Misrepresentations — Reck’ 
less.) — Deft., as agent for the owner, 
induced pitr. to purchase a grocery 
business. Pltf. claimed damages from 
deft, on the ground that he had induced 
hor to purouaso tlie business by mis- 
represontations. The Jury found that 
tho represontations made were untrue, 
that they had been made by deft, 
recklessly be without regard to their 
truth or falsehood, 8e that they had 
Induood pltf. to purchase tlio business : 
— Held: tho Jury was Justified la 
treating deft.'s statements as definite 
roprosent4itlous Se in conoludlng that 
they were made to induce & did 
induce, pltf. to buv the busluess. — 
Easi'krbkook V. Hopiaxs, [1918] 
N. Z. L R. 428.— N.Z. 

PART XI. SECT. 2, SUB-SECT. 1.— A. 

2966 vli. ^.1 — In an ordinary 

bouse agent's agreement the principal 
may revoke the agent's uathnritv at 
any time before the agent has fully 
performed what ho was authorised to 
do. — Tynan v. A’Bbckbtt, [1923] 
V. L. R, 412.— AUS. 

2965 vlli. 1 — A. oontraot of 

agency can In the absence of a term, 
express or implied to the contrary, 
be terminated at the will of either 

r rty. — PoijjutD V. Gibbon. [1924] 
D. L. R. 364 i 56 O. L. R. 424 : 
varvmg, 64 O. L. R. 419.— GAN. 
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PART XI. SECT. 2. SUB-SECT. 1.— B 

2976 vl. Loss ofsubiect-maiter .] — 

Deft., the purobaser under an agree- 
ment for the salo of timber limits, listed 
tho proiierty with B. for sale. B. 
introduced C. as a prospective pui- 
oliaser. Deft, being unable to meet 
the payments due under bis agreement 
gave bis vendors a quit-claim deed 8c 
they gave him an option to purchase 
again. This option expired, 8c deft, 
discontinued all negotiations for about 
nine months. lie thon obtained 
another option. 8e, having made another 
agreement with the owmors to pnrohasc. 
then affected a sale to G. Pltf., who 
was an assignee of B., olaimed a oom- 
mlssion on this salo : — HeUt : defh's 
contract writh B. was determined when 
deft, lost the property, A., when after 
tho lapse of the nine months, deft, again 
obtained an Interest in It he was free 
to doal with C. or any one else on his 
own account. — Curtis v. Cbuioe- 
BHANK, [1929] 2 D. L. R. 35; 1 

W. W. R. 861 ; 40 B. C. R. 546.— 
CAN. 


PART XI. SECT. 3, SUB-SECT. 1. 

St. Death of principal — Power to eon- 
veu land .} — ; under a power of 
attorney executed by M . who died in 
1919. her attorney could execute a 
valid transfer of her land, after her 
death.— ifeMcCARTT(1920). 53 D. L.R. 
249 ; 47 O. h. R. 235.— cXk. 



Vd. L— Agency. Oases 8017—8067. 


3017. Add, Annotation: — Mentd, Edwards v. 
Porter, McNeall v. Hawes, [1928] 2 K. B. 538. 

3025. Add, Annoi€Uion Refd. lie Vulcaan Goal 
Co., Harrison v, Harbottle, [1922] 2 Ch. 60. 

8027. Add. Annoiaiwn : — As to (1) Folld. Schostall 
V. Johnson (1919), 36 T. L. R. 76. 

3027a. Agent not Interned.] — In Aug. 

1912, pltl,, who was an Austrian subject 
residing in this country, made with dofts., 
who were sugar brokers in Ij., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him was to assist 
in defts.* general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his bouse & defts.’ 
place of business. In Sept. 1914, defts. 
wrote to pltf.. that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract : — 
Held : the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pltf. was entitled to damages. — Scuostau. 
V. Johnson (1919), 36 T. L. R. 76. 


8028. Add. CUations :--affd., [1918] A. O. 239; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. R. 206 ; 62 Sol. Jo, 290, H. L. 


Add. Annotations: — As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918] A. C. 260. 
As to (2) Distd. Pried Krupp Akt. v. Orconera 
Iron Ore Go. (1919), 88 L. J. Gh. 304. Refd. 
Naylor, Bonzon v, Krainische Industrie 
OcsellBchaft, [1918] 1 E. B. 331 ; Rodriguez 
V. Speyer, [1919] A. G. 69. Gencrallyt Mentd. 
He Munster, [1920] 1 Gh. 268 ; He Ferdinand, 
Ex -Tsar of Bulgaria, [1921] 1 Gh. 107; 
He Rush, Warre v. Rush, [1923] 1 Gh. 36; 
Sunpson r. Maurice’s Exprs. (1920), 11 Tax 
(’as. ,5S0. 


3029. Add. Annotations: — As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 331. Generally, Mentd. 
Rodriguez v. Speyer, [1919] A. C. 69 ; Re 
Sutherland Duchess, BechofI v. Bubna (1921), 
66 Sol. Jo. 513. 

3030. Add. Annotation : — Refd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

3040a. .] — By an underwriting contract 

dated Dec. 3, 1919, a syndicate i^reed with 
a CO. in consideration of a commission to 
subscribe for 160,000 of 360,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to bo applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 160,000 shares underwritten 
by them & stated : ** We now hand you 


application for the shai'cs hereby under- 
written by us together with cheque for £l,2.'>0, 
being deposit of 2«. (^d. per shart'.” The 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be bis due proportion of the 
shares not taken up by tlio public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The lotU^r also 
contained this clause : “ Tills contract & our 
sfud application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibihty hereunder, or under 
the said application form, be sufiiciont to 
authorise & empower tlm directors to allot 
to UR the above-mentioned shares enter 
our name in the register t>t members in 
respect thereof.” Applt. did not in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwntlng 
letter, but lie handed to the syndii'ate the 
letter together with his cheque for £1,250 in 
their favour. On the issue of the prospectus 
only 66,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & in tlie names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up Ac paid 
with their own rhequo for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6, .334, being his 
proportion of the 10,000 shares under his 
Bub-undorwriting letfx*p. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning Ids sub-underwriting 
letter, but on Dec. 29 the co. sent him the 
usual formal notice of the allotment to him 
of 0,334 shares. On motion by applt. to 
rectiiy the register by removing his name 
therefrom as the holder of tlie 0,334 slian^s: — ■ 
Held : the authority given by applt. to the 
syndicate to apply for shares was a eon- 
tinuing & irrevocable authoiity coupled with 
an interest which he was not entitled to 
withdraw. — He Olympic Ricinsuiiani k Go., 
Pole’s Case, [1920] 2 Gh. 311 ; 89 L. .1. Gh. 
oil; 123 L. T. 780 ; 30 T. I.. K. 091 , G. A. 

Annotation : — Mentd. lie OreatiT Ilrltain I tint u. Corpn , 
Ar p. Urookdorfl (1020), 124 L. T. 194. 

^'-e, generally, Gompanies, Vol. IX., pp 182 
ci i 

3041. Add. Annotation: — Mentd. Prosperity v, 
Lloyds Bank (1923), 39 T. L. H. 372. 

8041a. - Agent having sole selling rights of 

manufacture.] Ellis H rnitHNi. Bofiic K i:p p- 
INO Mac HIVES, 1/ro. v. Gllis Anoivo T\pi- 
W'HITINO Go. (1930), 7A Sol. .!<». 20. 

3051. Add, Annotation: — Refd. Smith v. Wood 
(1928), 139 L. T. 2.50. 

3057. Add, Annotations : — Refd. Gh(‘«hir** v. 

Vaughan, [1020] 3 K. B. 240; Mask/ 11 v. 
HiU, [1921] 3 K. B. 157. Mentd. GoJien v. 
Hill, [10221 2 K. B. 37. 


PART XI. SECT. 4 , SUB-SECT. 3. 

3045111. ] — Held: a mere authority to sell was not rendered Irrevoralile, cither bv of its cxp^e^H 

terms or from valuable consideration having been giren. — Mauoon v. Oeanoe, {1927] N. /. L Jt 7 — N.Z. 
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Note. — The Act now in force in England is ** Agricultural Holdings Act, 1923 (c, 9)," herein referred 
to as A. H. Act, 1923. The Act repealed {inter alia) A. H. Act of 1908 (c. 28). 

Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 : — 

Sub-sect. la. — C ompensation for Increased or Diminished Value op Holding. 

Sub-sect. 3a. — C ompensation for Enforcement op Proper Cultivation, 

Sub-sect. 36. — Ascertainmei?t of Compensation. 

Part I. — Definitions. 

Add the following cross-references : — “ Market garden.**] — See Nos. 207b, 267c, poet. 

“ Agricultural holding.**] -See No. 30f, post 


Part II. — Commencement, Duration, and Termination of 

Agricultural Tenancy. 


4. Add. Annotations : — Refd. Croft v. Blay, 
[1019] 1 Ch. 277 ; Simmons v. Orossley, 
[1922] 2 K. B. 95. 

19. Add. Annotation : — As to (2) Refd. lie Bebing- 
fon’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 

24a. Agriculture Act, 1920 (c. 76), s. 28 — To what 
tenancies applicable.] — The above sect., which 
rondure a notice to quit a holding invalid if 
it i)urports to determine the tenancy before 
the expiration of twelve months from the 
<‘nd of tlio then current year of tenancy, 
applies not only to the case of a yearly 
tenancy but to all contracts of tenancy in 
which a notice to quit is require<i to deter- 
mine the tenancy, including a lease for 
twenty-one years with an option to either 
party to determine it on six mouths’ notice 
at the end of the first seven or fourteen years 
of tile term. A notice to quit includes a 
uolice to determine the tenancy. — Edell v. 


Dulieu. [1924] A. O. 38 ; 93 Jj. J. K. B. 286 ; 
130 L. T. 390 ; 40 T. L. 11. 84 ; 68 Sol. Jo. 
183, H. L. 

24b. Agricultural Holdings Act, 1923 (c. 9), 

s. 25 (1).] — The above sub-sect, applies to a 
notice to quit given by a tenant, as well as 
to a notice to quit given by a landlord. — 
Flatiier V. Hood (1928), 41 T. L. R. 698 ; 
72 Sol. Jo. 468. 

29a. Termination of tenancy — Whether matter for 
arbitrator — Under Agricultural Holdings Act, 
1923 (C. 9), 8. 16.J — ^A question whether a 
tenancy has terminated or not is not a 
“question or difference arising out of the 
termination of the tenancy ” within the above 
sect. — Simpson v. Batby, [1924] 2 K. B. 666 ; 
93 L. J. K. B. 019 ; 131 L. T. 724 ; 68 Sol. Jo. 
751, C. A. 

AnnoUxHona : — Expld. R. v. Powell, Exp. Camden, [1926] 1 
K. B. 6-11. Consd. Lowtbor v. Cllflord, [1927] 1 K. B. 130. 
Refd. HarriBoii v. Rldgr^ay (1926), 133 L. T. 238. 


PART I. 


sa. " Aoriculturist '’—SaskatrJu wan 
Co-opt rnl nit Kleralitr Company.Act8 ,] — 
Jit COMPANIHH WiNDTNU IJl* ACT, lit 
HAHKATOIIKWAN Co-OI’KIIATIVK KI.KVA- 

tokCo.. Ltd. (Sask.), [192714 D. L. ll. 
801 ; [11)27] 3 W. \V. 11. 201).— CAN. 


id. *' Market garden.."-— Not eseperi- 
mental Mb growing ‘ 

V. Huntbii, [1927] S. 0. 

810.— SCOT. 


le. Wtnthrr " hoUthin " invluths 
"part of a holding."]— Held : in the 
constnidlou of Market Gardeners 
vvuiii|F,-un(i,i mil (Seotinnd) /\ri, 

(o. 22), Uie torni •* holding " Inr.liideB 


u iivnii, iiom iinuer nil orainarj' 
aBi’ieuUnral loose, had heen cultivated 
a.s a inai'ket franleu prior to tho coiu- 
luencumont of the Ael. — Cvu vnpkii v. 
{?Mrni (1000),37 Sc.L. It. bUO.— SCOT. 

sf. ** Agricultural holding."]— Tuo 
enclosures of “ permanent gnvss park •' 
10 & 3' tuiroa in e.vtent. on which tlmiv 
were no build hura, woiv used by the 
tenant , a dalrykeeper, for tho grassiiifi: 
Ac feodiufir of 6 cows A: 1 horse. In 
his dairy bnslues.s, which had existed 
before ho |?ot the onclosiu'es, he sohl 
tho milk prodiicotl by his ovm 6 cows, 
Sc the mllK, which ho bought of other 


1 to cows belongiiiR to noigbbonrlng ] 
farmers. Tho lu*rso was used for the j 
piirp<ise of tho lu»ir 
tho milk to markoii : — ueta ; iiu 
jeets were imt ” hold for tlie pi . 
of a business or calling not priinnrll> 

I agricultural or pastoral,” within %5inRil i 
Landholders (Suotlund) Act, lUll 
(c. 49), 8. 26 (3) (ah & eonsoqnently 
were not exchuted from the ofieratlon 
of tho Act.— -IIOWATSON tJ. M*Ul.vmont 
( 1911), 61 Sc. L. It. 163.— SCOT. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

■k. Joint tenants in possession try tacit 
rc/oc«<io » — Notice to hnninaie given by 

' imnnl I 'Twri loum .mi.t'. 


I elder brother, the active partner, gave 
{ notice in wTitlng to the landlonl that 
he intended to leave tho farm. Sub- 
sequently they declined to remove 
from tho fann, on the ground that the 
notice being in the name of one of the 
I Joint tenants only, was iusufilcient to 
I prevent renewal of the lease by tacit relo - 
I cation: — Held: (1) the notice neces- 
sary. under A. H. (Scotland) Act, 1908 
I (o. 64), s. 18 (1). to prevent tacit reloca- 
, tion, might beglven by a duly authorised 
agent for the tenant : (2) as tho evi- 
dence showed that the elder brother . 
I had sufliolent authority to terminate I 

90 


the lease on behalf of the i>artner.s, the 
notice given by him was olTcctnal to 
prevent tacit relocation, althougli tho 
tact that ho wa8 acting both for“him- 
Hclf & as agent for his brother did not 
appear ex fane of the notice.— Gkaiiam 
V, SriauNQ, [1922] S. C. 90.— SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— B. 

ip. Statviory provisions — Contract- 
ing out.] — Parties to a lease of agri- 
cultural Bubjeots cannot c-outract out 
of the statutory provisions with regard 
to notice of termination of the tenancy. 
— Ddquid t>. Muirbkad, [1926] S. C. 
1078.— SCOT. 

PART II. SECT. 3, SUB-SECT. 6. 

matter for arbitrator — ^ V ndcr Agricultural 
Holdings (HcotJand) Act, 1923 (c. 10), 
s. 15.] — Held : not one of the matters 
remitted to tho exclusive Jurisdic- 
tion of the arbitrator. — Dokalimon’s 
Hospital (Kiiivsnaon) Trustees v. 
Esslrmuxt, 1 1 925 ] S. C. 1 99 ; on appeal, 
[1920] S. C. (U. L.) 08.— SCOT. 

st. Lessor selling farm under power in 
lease — Purchaser put in possession— 
Sale not completed.] — I/eld : pltf. 
having sold tho farm, & put purchaser 
in possession to the knowledge of deft., 
the latter might conclude that pltL 
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29b. S.P. R. V. Powell, &>p. Camden (Marquis), 
[1926] 1 K. B. 641 ; 94 L. J. K. B. 433; 132 
L. T. 766 ; 89 J. P. 64 ; 41 T. L. R. 277 ; 23 
L. G. R. 391,D. O. 

Lovnh^ v.ClItrord, [19271 1 K. B.130. 
ReXd. HarrlRon v. Rldgway ( 1926), 1 33 L. T. 238. 


29e. -- — Whether condition precedent to arbitra* 
tlon — Under Agricultural Holdings Act, 1923 
(c. 9), 5. 16,] — The words “arising out of tin' 
termination of the t^enancy of the holding’* 
in the above sect, apply to the whole of the 
preceding part of sub-sect. 1 of the sort., & 
the determination of the tenancy is a con- 
ditif>n precedent to the right to demand the 
apj^ointmont of an arbitrator. — It. r. Powki.l, 
Px p. Camden (Marquis), [1925] 1 K. H. 61 1 ; 
94 U J. K. B. 433; J32 L. T. 760; 89 J. P. 
64 ; 41 T. L. R. 277 ; 23 L. G. R. 391, 1). C. 


^nmttaiona :—FoUd, Harrison v. Ridpfway (1925). 133 L. 
238. Consd. Lowthor o. Gllftunl, 1 1927 J 1 K. B. 130. 


29d. 1 .] — Tl)r drtorinination of tin* 

tenancy is a condition ])recrdrnt to the rigid 
to have a dispute witliin alun r s<*rt. decided 
by ai'bii. Whore the tenancy Iwis not been 
determined, the county ct. has jurisdielnm 
to try the issue.— Harrison v. Ridciway 
(1926), 133 L. T. 238 ; 23 1j. G. It. 434, 1). C. 
.dnno(ah'o7i Consd. Lowther v. ClllTortl. [1927] 1 K.H.130. 


80d, Sale to tenant.]— (I ) Sect. 1 of the 

above Act applies not only to etmtraets of 
salo of holdings to third persons, but also to 
contracts of sale to the tenants thomselvi's. 
(2) Agriculture Act, 1920 (c. 76), s. 20 vV: 
ached. 1, are amending ^ not merely dt'clara- 
tory, &; are not retrospective as to notices 
which would, if valid, liavo expired befor<> 
the comincneoment of that Act. — Blay v. 
Dadswkix, 11922] I K. B. (W2 ; 91 L. .1, K. B. 
739; 127 L. T. 6; 66 Sol. Jo. 430; 20 
L. O. R. 221 ; 86 J. P. Jo. 65. (). A. 

30e. Agricultural Holdings Act, 1923 (o. 9) — 
Farm held under two landlords — Notice to 
quit given by both — Contract for sale by 
one for part of farm.] — On May 20, 1912, T. 
let a farm to C. fwrri year to year fi'oiu 
Oct. 11, toil, at an annual rent of CiTtO. 
On Doc. 23, 1914, T. convoyed about half 
the farm to pltfa., subject *tD & with the 
benefit of the tenancy agreement. dii'il 
on Jan. 4,1919, A. <\ continued to pay the 
whole rent to lier exors., as ho had Hinee 
the conveyance i»ai<i it to T. Aft<‘r Ort. 1 1, 
1922, the rent fell into arrear. By a notice 
to (piit dated Oct. U), 1923, the agent. s t>l’ 
T.’s exors. & the agent of pltfs. jointly gave 
r. notice to quit the whole holding on Oct. 1 1 , 


30a. Agricultural Land Sales (Restriction of Notices i 
to Quit) Act, 1919 (c. 63)— Application of 
Act.] — Sec't. 1 of the above Act, rendering ! 
null & void notices to quit in the event < 
sales, applies (I) where the sale is a sub-hale 
of an interest under a pi'evious contract ; 

(2) to equitable as well as legal owners ; } 

(3) wliere notice is by one poraou &> sale by i 

another ; (4) to the whole holding, although i 
the sale is only os to a part. — Robinson v. , 
Nesbitt (1920). 64 Sol. Jo. 291. ' 

AiwoMion :--C/encruUu, Apprvd. Blav v. Dadhwell, [19221 1 I 

30b. Contract for sale after passing of Act ~ i 

Notice by one person — Sale by another.]— ' 
Robinson v. Nesbitt, No. 30a, attic. 

80c. Sale requiring consent of several 

parties — Consent of some parties given after 
passing of Act.] — A contract to sell to pllf. ' 
land under Church Building Act, 18.30 (c. 49), I 
was entered into before the passing of the , 
Act of 1919, by several, but not all, of the ' 


1924. By an agr<*eirieiit dat(>d ()<’t. 1, 1924, 
T.’h exoi*B. iHfi’oeti to sell their ])art of f.he farm 
to (*., & it was conveyed to him on Apr. 17, 

1925. <J, refused to give up poHH<‘Hsion to 
pltfs. of their part of Uie holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null A void. PH fs. brought 
an action for a ilcelaration tlwit the notice 
to quit was elTectivc, A to recover possession 
of their land: Held: as l))e etnilraei tx) 
sell a pait was not made by the persons who 
gave notice to quit the entirij holding, but 
only by some of them, sect. 26 of the above 
Act did not apj)Iy ; the tenancy had heim 
duly (iepT mined as regards pltfs.’ land, tSc 
l»ltfs, were entitled to tho dcriaratirm wlueli 
they asked A to an order for possesMion of 
their land.- Uooiiehtkh A (Jiiatmam Joint 
Sewkkaoe Board Clinoii, 1 1925J Ch. 753 ; 
95 L. J. Ch. 49; 134 L. T. 139. 

To what holdings applicable Holding let 


persons wliose consent was necessary to the ' for horse breeding.) A holding let foi* lie* 
sale. At the time of tho contract deft. WJts ' breeding ol [vt-digret* horses is not nec<iHsaril.v 


in occiqiation of tho land as yearly tenant, } 
but w’as under a notice to quit which had j 
been served upon him by the vendors. All | 
the persons w’^hose consents were necessary 
for the sale subsequently joined in tlie con- 
veyance to pitf., wiiicii was execultHl after 
the passing of the Act of 1919 : — Held : the 
contract of sale w'as entered into with pltf. 
before tho passing of the Act of 1910, A the 
notice to quit, therefore, was valid, A pltt. 
was entitled to possession. — Brooks v. Blooii 
(1920), 90 Ij. j. K. B. 577 ; 124 L. T. 316 ; , 
36 T. L. K. 826 ; 64 Sol. Jo. 685, B. O. 1 


an ogn<*ultural iKJding within Agrieulturul 
iloldingh Act, M>23 (e, 9). 

A h'HSor sold to pltf. the fri’f‘hf)ld of ecrluiu 
pr<iper'ty subject to a lease to tieft. 'Phe lease 
described tho properly as the P. stud f.imi ; 
it contained eovenarils to repair, varnisii, A 
distemper pa<ldo(;k hoxes, sialiles, A contli- 
houso, to graze down turf by stocking A 
moving, A not to use the jueruises o(lier\vis<* 
tlian as a stud farm: A tho seliedut* <f>n- 
tained a tlescription of the stud farm. 3’lie 
tenancy w'as due to expire bv eHluvion of 
time shorl/ly after tiie sale t(» jdti., but deft. 


had excTciiSod the right to sell Given i pltf.’s land on shares in 1017. A in 
the lessor under the lease & that 1918 agreed to do so again. I'ltl. was 
his lease was therefore at an end ; tryinsr to sell tho Uud, as deft, know, 
pltf.’s allovring tho purchaser to with- • A durinGT the summer sold It. No time 
draw from tlie agrreement to purchase j had Itecn fixed for deft, to give* up 
did not aifec def riirhts or reinstate * possession ; — I/rld ; deft, was eiiiltifid 
the lease. — Ri.vk «. Milos. 11918] 2 to such occupation as was necoKsary 
W. W. R. 1021 ; 11 Saak. L. R. 271 ; to putin A harvest the crop for 1018. — 
42 D. L. R. 782.— CAN. Fletcmkr v. Lyons. [1919 J 3 W. W. It. 

se. ContrtKt for share farminff — No 381 • ^3 L. R. 365. — CAN. 

provision as to duration.} — Deft. cropped 

01 


PART III. SECT. 1, SUB-SECT. 1. 

ca. In rrn/t juiyrntnl aorermrnl— 
IgHitrnfr of n/nlrafl.i — The covenantH to 
cultivate under a urop-payiiioiit pur 
ohuh« arc of tlio essence of tjfio eoiitr-e t 
A Ko to the root of tho performuiM < o' 
the contract by tho pun l< *«• » 
Waiter v. .Smith (Hask.), 

D. L. Li. 448 ; [1927] 1 W. W. I.’ 

CAN. 
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refused to give vacant possession, alleging 
that the lease created an “ agricultural hold- 
ing within Agricultural Holdings Act, 1923 
(c« 0), & that the holding had not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
meaning of tliat Act, & that no notice was 
required for the termination of deft.’s 


DiQBST SuPPIiliMElIT. 

tenancy : — Held : the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the fields 
plots of grass or portions of pasture land, 
the holding was not “ wholly pastoral,” 
therefore Agricultural Holdings Act, 1923 
(c. 9), 8. 23, did not apply . — Re Joel’s Lease, 
Berwick v. Baird, [19301 2 Ch. 369 ; 99 
L. J. Ch. 629 ; 148 L. T. 706 ; 46 T. L. R. 
424. 


Part ill. — Covenants and 

32. Add* AnnoicUion : — Refd. Richmond v, Savill, 
[1926] 2 K. B. 680. 

30. Add. Annotations : — Apld. Cheater v. Cater, 
[1918] 1 K. B. 247. Mentd. Michael v. 
Phillips (1923), 130 L. T. 142 ; Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 620. 

89. Add. Annotations : — Retd. Horlick v Scully, 
[1927J 2 Ch J60. Mentd. Lloyd- Jones v. 
Clark -liloyd, [1919] 1 Oh. 424. 

50a. Grass land laid down by tenant.] — 

By a tenancy agreement made in 1894 the 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agreed 
to let to deft, certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenanc} at the rent 
of £48. The tenant covenanted to manage 
Sc cultivate the land in a husbandliko manner, 
& that he would not plough or otherwise 
break up “ any grass land ” without the 
consent of the landlord. In the schedule to 
the agreement the premises were described 
08 consisting of 180 acres 1 r. 81 p. of arable 
& 8 acres of grass land. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Hept. 29, 1919, he claimed the 
right to plough up tills 40 acres of permanent 
grass which hod been arable at the commence- 
ment of his tenancy. In an action by pltJ. 
to restrain him^ from so doing in breach of his 
covenants an interim order was made grant- 
ing the injunction on the usual undertaking 
os to damages. Deft, counterclaimed for 
damages by reason of the interim order : — 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 


Customs of the Country. 

any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner ; (8) 
deft, had suffered no damage from the grant- 
ing of the interim injunction. — CDlarke- 
Jervoise V. ficuTT, [1920] 1 Ch. 382 ; 89 
L. J. Ch. 218 ; 122 L. T. 681. 

68. Add. Annotaiions: — Consd. Cole v. Kelly, 
[1920] 2 K. B. 106. Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

69. For ” that relation existing between him & 
the other tenants in common ” read ” that 
relation not existing between lum &, the 
other tenants In common.” 

80. Add. Annotaiions : — Refd. Horlick v. Scully, 
[1927] 2 Ch. 160 Mentd. Lloyd-Jones v. 
Clark-JJoyd, [1919] 1 Ch. 424. 

103. Add. Annotations : — Refd. Melzak v. Lilien- 
feld, [1926] Ch. 480. Mentd. Flexman v. 
Corbett, [1930] 1 Ch. 672. 

106, Add. Annotation : — As to (1 ) Retd. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 382. 

107a. S. P. Aylbt r. Dodd (1741), 2 Aik. 238; 26 
E. R. 647. 

Annotatiofn .'—Refd. Denton v. Bichmond (1833), 3 Tyr. 630. 

117. Add. Annotation : — Refd. Mattbey v. Curling, 
[1922] 2 A. C. 180. 

117a. Grass land laid down by tenant.] — 

Clarkb-Jervoise V. Scutt, No. 66a, ante. 

126. Add. Annotaiions : — Mentd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Kelantan 
Government v. Duff Development Co., [1923] 
A. C. 896. 


PART III. SECT. 2. SUB-SECT. 1.— B. 

80. CovenmU to nd land of wred» — 
lit ( ach~ lit Ik/ fnnn forjnture 1 — Itellot 
w as pmuitod due to oxccpUouul weather 
— Waunkr r. Linaiian, 
I1U19J 2 W. \V. It. 94.— CAN. 


PART 111. SECT. 2, SUB-SECT. 3.- B. 


e i. 1— Applt 

he was prevented from sumnior- 
f allowing by an exoosHlve <iutuitlty of 
water bdnflr on the laud —Held reap, 
was entitled to tl3S (laniaaes — Hunt 
t». WBiBKita (1091), 67 D. L. 11 . 777.- 
CAN. 


oil. Or to erojh—Breajch .\ — A 

Icsaoo affTood each year oltlier to crop 
or Huiuuier-tallow every portion of tl»o 
deinlAod premlROH brought under 
oultivatiou. The lessee iMlod to crop 
or 0 uu)mor*faIlow 30 aoree brought 
under oultivatlun, ovriug to the land 
being oovorod with water. The lessor 
gave evidence that a crop of green feed 
ooold ba^e been grown on the 30 


acres : — Ildd : if the lessee could 
not, or did not choose to crop, he inubt 
Bummer-fallow ; “ erop ” within the 
oo> enaut iu the lease included a green 
crop — SrKPrss v Surra (1021), 66 
D. L. B. 452 ; 17 Alta. L. B. 366; 
[1022] 1 W, W. B. 70.— CAN. 

e ili. <£• to break land — Breath — 

Measure of dama&ea,] — ^The measure of 
daiiutgcs is the value of the additional 
work upoessary to do the summer- 
fallowiug 6: breaking. — TornEB r. 
Johnson (1022), 68 D. L. R. 708 ; 
32 Mon. L, R. 356 ; 11022] 2 W. W. R. 
616.— CAN. 


PART HI. SECT. 2, SUB-SECT. 4 . 

120 iv, .1 — AINLRT V. 

Low BY (Soak.), [1026] 1 D. L. 11. 73.— 
CAN. 

•d. Miacroppxng — Claim for dam- 
offca dwinff tenatwu — Bow daermined.} 
— Agricultural Holdings (Scotland) 
Act, 1923 (o. 10), 0 . 16 ( 1 ), is, osoept 
as regards disputes relating to the oon- 
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Btruotion of the lease, applicable only 
to disputes arising out of the torinina- 
tion of the tenancy; & a claim for 
damages for niisoroppiug made by a 
landlord against a tenant under s. 35 (2) 
during the corrcncy of tbe lease cannot 
bo referred to arbn , but falls to be 
determined by the ot. in an ordinary 
aotlon. — Wkstwood v. Bakneit, 
11925] S. C. 624.— SCOT. 

PART HI. SECT. 2, SUB-SECT. TO 
ss. Covenant to deliver to landlord 
aliare of erop or pay its value — Option 
of tenant — Time for exmristna.j— The 
lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 
or pay the value thereof, all crops to 
remain the property of the lessor until 
tbe settlement of accounts at the 
termination of the contract; — Held: 
tbe time for the exercise of the option 
was upon the settlement of accounts 
when the contract was terminated.— 
Dickub V . Stabs (1921), 62 D. L. H. 
561.— CAN. 
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140. Add, AnnoUUiona .* — Reid. Baikes v. Oirle, i 
[1021] 1 K, B. 576; Brakspear r. Barton 
[1924} 2 K. B. 88. ! 

147. Add. Annoiaiion Generally, Mentd. Ariadno ' 
S.S. Oo- V. McKelvie, [1922] 1 K. B. 618 

164a. Against sub-lettlng— Letting of grass keep 
In last year ol tenancy— Agistment.]— Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or I 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, i.e, growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the countiy. 
Senile : agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of tlio 
covenant. — Richards v. Davies, [1921] 1 Oh. 
90 ; 89 L. J. Oh. 601 ; 124 L. T. 238 ; 05 
Sol. Jo. 44. 


Sub-sect. 16. — Other Matters (Vol. II., p. 28). 

Add the following case : — 

166a. Tenant to perform ** team-work *’ for land- 
lord.] — An agreement for an agric\iliural 
lease contained a stipulation that the tenant 
should perform each year for the landlord, 

“ at the rate of one day’s team-work with 
two horses & one proper person for every 
£50 of rent when required, except at hay ic 
corn liar vest, without being paid for the 
same.” In ejectment for a forfeiture ; — 
Held: (1) the work thus to be performed 
meant any work for which teams are generally ' 
used, & therefore Included drawing coals to 
B. Palace ; (2) the tenant was not bound to 
supply a car or other vehicle for the purpose 
of the work. — Marlborough (Duke) v. 


Osborn (1864), 5 B. A S. 67 ; 3 New Rep. 
668 ; 33 L. J. Q. B. 148 ; 10 J.. T. 28 : 28 
J. P. 632 ; 12 W. B. 418 ; 122 K. U. 758. 

173. Add. AnnoieUion : — Mentd. Richmond v. 
Suvill, [1926] 2 K. B. 630. ' 

178a. Right of vendor to reimbursement from pur- 
chaser.] — By an agreement for the sole of real 
estate it was provid(»d that if from any caunt' 
w'hatever other thau wilful default on tlu‘ 
poi’t of the A'cndors the x>urchase was not 
completed on Jan. 2, 1809, the puix'liast'- 
moncy should bear mtei'cst at 5 per cent. 
A dispute iiroso about the wording of the 
conveyanee, the purehase w'oa not com- 
pleted on the day li\t‘(l ; the purchaser 
brought an action for specitic peih)rinanoe, 
A the judge hold that the vendois luul been 
wrong in the dispute Ac gave judgment hn 
hpecifle performance with costs. Aft('i tin* 
coniiuenceinent of the action one ot tiio 
farms agreed to br‘ sold fell vacant. Th<* 
vendors did not h‘t it, but occupied it thoin- 
selves, paid the valuation of the outgoing 
tenant, At farmed the land Held : undts* 
the account of rents A profits direchnl by tho 
order lor spes ifie pc'i’foimance, which was not 
on llie footing of wilful default, the vendors 
w'ere entitled to be allowed what they had 
paitl for tlie valuation At the exjienscs of 
lealismg the crops, hut not ff>r the losses 
incurred in farming.- -B ennitit a. Stone, 
11902J I (Jh. 226 ; 71 L. J. Ch. 60 ; 85 L. T. 
753 ; 60 W. R. 118; 46 Sol. Jo. 161 ; affd., 
[1903] 1 (fii. .509, O. A. 

Anmiahan Rsfd. Jic Buyloy-Worthlagtou 8c Colion’H C'cm- 
tiait. lyOUl 1 ( h. (GS. 

175a. Agreement to pay Interest on amount of 
Incoming valuation & on quitting to leave 
equal value of tenant rights.] - Held: not to 
create a piTsonal debt to the lessor, hut to 
enure for the benefit of a subseiiuent land- 
lord. — W aostafp u. Olin'ion (1883), I Cab 
A El. 45. 

194. Add. Annotalionn : — Consd. Bradbury v, 
Grimble (1920), 121 D. T. 189. Refd. Lowther 
V. ClilTord (1926), 96 I.. J. K. B. 576. 


Part V. — Compensation. 

226. Add. Annotation : — Mentd. Re Lister, Brad- ' ments by the tenant, A the amount fixed for 

ford Overseers A Corpn. v. Durrance (1925), compensation having been jiaid by the in- 

42 T. L. R. 143. corning tenant to tlio landlord, to wliom 

228a. .] — Where the tenant of a farm an-ears of rent are due, the landlord is not 

held on a verbal tenancy becomes bkpt., A bound to account for su(4i payimuit.— Re 

the trustee, having entered into possession Wadslky, Bica^riNHON’s liKiuiEhENM'ATivjs 

of the farm, subsequently disclaims the v. Trustee (1925), 91 1j. J. Ch. 2io; [192.>J 

tenancy, he is excluded from all benefit us B* ^ 

well as liability thereunder, including the 229. Add. Aimolatiorui Refd. Bradshaw c. Bird, 
tenant-right or right to compensation under [1020] 3 K. B. 144 ; Dale v. Hatfield Chase 

custom of statute for unexhausted improve- Oorpn., [1922] 2 K. B. 282. 


PART III. SECT. 3, SUB-SECT. 7. 

if. Cfeneral rule — No right to compensa- 
tion .} — At common law a tenant is not 
entiUed on qnlttbur to any compensa- 
tion lor permanent improvexaente 
made by bun dorins: bis tenancy on 
tbe premises leased. — II. v. Easter- 
BROOK, [1929] Ex, C. K. 28.— C/kN. 

PART V. SECT. 3, SUB-SECT. 1.— A. 

SK. Improvements made in mistaken 
belief as to ownership of land.] — Under 
the statute law ol Ontario, in order 
that ^ ooonpant of any land may be 
entitled to compensation for ** lasting 
improTemonts on the land be most sbo w 


that the iiupiovementfl were made 
“ under tbe belief that tbe laud was his 
own," 8c a tenant recognlidng another 
as the owner by the payment of rent 
to him is not entitled upon the lease 
licing terminated to any compensation 
for any Unprovementa made by him. — 
U. V. Easterbkook, 11929J Ex. C. U. 
28.— CAN. 

PART V. SECT. 3, SUB-SECT. 1.— B. 

2291. Purchaser.] — ^An estate was 
sold with entry to the purchaser at 
Martinmae 1922, Sc on tbe same date 
an existing lease of the lands 
terminated. Sc the tenant gave up 
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K ssession. I.opk than (v\o montlis 
,or, ho Intlinattd a (Inim for <om- 
pensatlon for Iinprovt no nt m to the 
purfjha‘»er, & appJod in Ho* JJoaid of 
Agrlcultiirfj, wJmj nin>nUiin<i all arbiter : 
— Field: tijo *' landlord " liable to 
make paynunt of < oinpensatlou to the 
tenant was the selling <iwnor, in reepwl 
that ho alone was the “landlord” 
at tlio ioinirnatiou of the tenancy nlicu 
tiie tenant qiilMod the holding Sc ih< 
claim tor coiupensatlon enwricrd, A, 
the obligation so Incurred did iio< 
tiansmit to tbe purchaser, & inUidn 
agaliHl tbe arbu^rocoedings granb •' 
— WaPUBLI. V. BToWAT, (1 1126 j '■ » 

481.~-SCOT. 
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229a. Incoming tenant agreeing to repay com- 
pensation paid by landlord — Action by land- 
lord on agreement — When cause of action 
arises.] — By on agreement dated Dec. 24, 

1915, made under seal, pltfs. let to deft, a 
small -holding from year to year from Feb. 2, 

1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed “ to pay on 
entry any allowance or compensation which 
may bo due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.” Deft, entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, Ae it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1021 . On Jan. 1 3, 1923, pltf. council brought 
an action in the county ct. claiming to 
recover from deft, the sum of £30 17s. 6d. 
under the agreement of Doc. 24, 1915. Deft, 
pleaded that pltfs.' cause of action had 
arisen on Feb. 2, 1910, the date of liis entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought ” witlun six 
years next after the cause of such liction or 
suit ” : — Held : pltfs.* cause of action against 
deft, tlid not arise on Fob. 2 1910, when 
(left, entered on the holding but only on 
Feb. II, 1918, when the amount of tbo 
compensation was ascertained agree- 
ment; therefore the time only began to run 
from Fob. 11, 1018, & the action was not 
barred. — CHRSiiniB County Counch. v. 


Hopley (1923), 130 L. T. 123 ; 21 L. G. R. 
624. 

AnnoUdion: — Befd. Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 269. 

232. Add. Annoitdion: — Consd. Re Bussell & 
Harding (1922), 128 L. T. 476 ; Re Joel's 
Lease, Berwick r. Baird, [19301 2 Ch. 359. 

233. Add. Annotatiom : — Refd. Re Masters & 
Duveon, [1923] 2 K. B. 729. Mentd. 
Bowling V. Camp (1922), 128 L.T.342; Ingle 
V. Farrand, [1927] A. C. 417. 

234. Add. Annotaficni : — GenercUly^ Mentd. Premier 
Dairies v. Garlick, [1920] 2 Oh. 17. 

237a. Agricultural. Holdings Act, 1908, s. 1 (1) — 
Improvements required to be made under 
tenancy agreement — Agreement made before 
January 1, 1921.] — A contract of tenancy 
made in 1900 for a term of fifteen years 
contained an agreement by the tenant to 
lant half the land with fruit trees & fruit 
ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
lotting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of tho tenancy he claimed compensation 
for the improvement thus made : — Held : he 
was not entitled to compensation, tlio im- 
provement being one which he was required 
to make by the terms f)f liis tenancy & the 
contract of tenancy having been made before 
Jan. 1, 1921. — Uuckrll v . Satntry, [192.31 
1 K. B. 150 ; 92 L. J. K. B. 313 ; 128 L. T. 
299, O. A. 

239. Add, Anrtolalim} ; — As to (2) Refd. Premier 
Dairi(‘S v. Garlick, [19201 2 Ch. 17. 

242a. Agricultural Holdings Act, 1908— Attempted 
exclusion of statutory compensation.] — Re 
Masters & Duvebn, No. 2«7a, post. 

252. Add. Annoiaiion : — Mentd. Re Lister, Brad- 
ford Overseers Ac Corpn. v. Durrance (1025), 
42 T. L. R. 143. 


PART V. SECT. 3, SUB-SECT. 1.— D. 

237 vU a. .1— Where a 

landlord ubhtalnH from (ormlnatlufc a 
tenancy, he prlvoH no henottt to tho 
tenant nndor h. 1 (2) (o) of the uhovo 
Act where It Is not ii roved that the 
tenancy won continued In couHldora- 
tion of tho tenant executing; the ini- 
pitivcmont. — M acicknzik v. Macoil- 
Liviuv, [1921] H. O. 722 68 So. h. R. 

488.— SCOT. 

237 lx. Tenant laying down 

temporary vastvre,] — The that, an 

arbiter finds that in Inylnfr dow'u 
loinporary past 111*0 tho tenant Is com- 
plying with tho rules of Rood husbandry, 
which he was bound to obHorve. does 
not preclude him from also llnding 
that tho temporary pasture is an 
luiprovomont for w'lilch tho tenant is 
entitled Iai compensation under tho 
above Aet.—lMACiiKNZiB r. Macoil- 
LivuAV, 11921] S. C. 722 ; 68 So. L. IX. 
488.— SOOT. 

sg. AgeiniUurul no1dituj<i (Scotland) 
Act, 1923 (f. 10), s. 1 (1 ) — Tjcatic entered 
into before .Ian. J , 1 92 1 —Adoption of tmt 
of alternative oNigaiitms ni iease.) - 
A leiiHO onteriHl into liefore .lun. 1 , 1921 , 
hound tljo tenant to adopt one of two 1 
rutatione of cropping. The tenant 
mloptod one of the presorlboil rotat Ion*-, | 
with tho i*eeult that he made an | 
improvement upon his holding within , 
Schod. 1. of above Aot. On quitting I 
tho holding at the termination of ItlH I 
tenamy ho olulmod cumponaation for 
the Improvement from tho laudlordc : 
— IJcId : he won on titled to 00 m- 
penaution an for a voluntary Improve- 
ment, in roHneet that he woa not I 
requlrod h), the loaao t,o execute the 
particular Improvement, but wae merely 1 


hound to adopt one or other of two 
lireB<*rllmd iiu*tho<lH of eulttvallou.- 
(IiiiNON e. SllKRBlirr, 11928] b. (J. 493. 
SCOT. 

PART V. SECT. 3. SUB-SECT, t.- G. 

sh. AgricuUural Holdinga (Scotland) 
Art, 1908 (c. 64) —Sufficiency of notice.] 
— A Umont w'ho has, boforo tlie 
dutAunni nation of his tenancy, inado it 
clear t<» tho landlord that ho proposes 
t,o claim for unoxliausted manures & 
feeding stuffs, but without fiuruish- 
ing (ho particulars or amounts, has 
suffloiontly oompllod with s. 6 (2) of 
tho uliove Aet. — Rouku v. Hdtcuk- 
»ON, 1 1 922] S. C, (H. L.) 140, 170.— 
SCOT. 

PART V. SECT. 8, SUB-SECT. 1.- 
H. (a). 

B. Agricultural HoUtinga (Scotland) 
Art, 1923 (c. 10) — ** Qurtdwn or 

dif/trcnce ’’--U'hat umonuts lu, 1 — Tho 
purehusor of a farm, who beeujiie 
proprietor as at Wldt -Sunday 192s, hod 
onterod into an agreement on Maj 7, 
1928, with the tenant, that. In oon- 
sidoratlou of tho t,enaiit vacating tlie 
form by June SO. 1928, tho punhaser 
would (iTdrr alia) take over at valuation 
certain crops, stottk, & implements. 
Tho partloa thereafter executed a sub- 
misaiuu to tw’o arbiters be. an overs- 
nuiu, by whom a ^aluatiou was made. 
In an ai'tion at tho instanoe of tho 
tenant agaiust the new proprietor for 
sums due imder tho valuation : — Held : 
the submission did not in v oho any 
question or dlfleronoe within Agricul- 
tural Holdings (Scotland) Act. 1923, 
s. I.*! (1), In respect (a) that the new 
proprietor’s obligation to take over 
the tenant’s cro]>s, stock, be implements 
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i 


mos<‘, not “out of llic* tirmlnatiou 
of the tonauey," hut from an exjue'-s 
agreement between the putties; iSr 
(/») that, on Muj 7, 1928, the date 
when tho agreement to tuko o\cr at 
valuation was entert'd into by the 
parties, the ii*laf iouship of ** landloid ” 
A- “ tenant ’* did not exist between 
them ; ik. aeenidingh. the* submission 
was not ineomiteteut be(*ause it diil not 
fake the form, reqiured ])y sect. 16 (1) 
of the A(*t of sutmiisbion to u single 
arbiter. — (’amiiron r. Nk'Ol, [1930] 
S. t’. l.-SCOT. 

8. — hffeci of ituhni i.'t.sinn . 1 — lit Id : 

when both parties to an agricultural 
\uluatiuu allow* arbu. jn'ot'cedings to be 
earried on by a method which is not m 
bti'iet confonuity with the proxisions 
of Agricultiu-ui Uoldmgs (brotiand) 
Act, 1923, 8. IB, i: the ai biter hus 
issued his award, tliey ai*e barred 
ptraonali txcijdione from objecting to 
tho eompelenee of the proct*(*dlngs. 
I’.vxiKRox r. Nicol, [19301 S. C. l.- 
SCOT. 

PART V, SECT. 3. SUB-SECT. 1.— 
H. (b). 

264 i. Atcard- Pivticulars not aped- 
fud in.)— The proprietor of a form ic 
the outgoing tenant, entered into a 
buhmibsion, w’heivby they referred the 
valuation of certain crops, stocks, 6c 
linidemouts, agreed to be taken over 
b> tho proprietor, to two arbiters, 6: 
to an overbuiun to ho apimintod by the 
arbit€‘rs to act lu the event of their 
dlfferlug in opinion. An award was 
issued signed by the two arbiters be 
the oversmau. wnieh ('ontained nothing 
to show in respect of which, if any, of 
the iU*ms under valuation Uic arhdtors 
had differed in their estimate, tbeieby 
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255. Add, An»i&taii(n\8 : — Consd. Simpson v, 

Crowle, [1921] 3 K. B. 243 ; Smythe v. Wiles. 
[1921] 2 K. B. 66. Refd. St. Majmus. etc.. 
Parochial Church Council v. Jx>ndoa Dioeeso 
(Chancellor), [1923] P. 38; Mansfield v. 
Robinson, [1928] 2 K. B. 353. Mentd. Hunter 
V. Stadtishe Hocliseeflscherci Geineiiinutzijre 
G6sellschaft (1926), 133 L. T. 488. 

259. Add, Annoicdions : — Apld* Bradshaw v. Air 
Council, [1926] Ch. 329. Refd. BJIesmcre r. 
I. R. Comrs. (1918), 88 L. J. K. B. 337 ; 
Haynes v, Aldridge Colliery Co. (1923). 130 
Li. T. 282; Mansiiold r. Robinson, [192sl 2 
K. B. 363. 

264. After this case add as follows : — 

ScCt further, Sect. 3, sub-sect. 35, poet. 


Sub-sect. la. — CoMpENSATit)N pon Inckeaseu 
OR Diminished Value op Holdino. 

A. Compemaiion to Tenant. 

See A. H. Act, 1923, s. 9. 

B, Compensation to Landlord. 

See A. n. Act, 1023, s. 10. 

264a. Notice of claim — Time for giving— Agricul- 
ture Act, 1920 (c. 76).] — Held : the meariitig 
of sect. 1 9 of the above Act taken as a whole 
y^aB that the landlord should have a right of 
compensation for deterioration tinder the ! 
Bt‘ct. if ]ie gave a notice before the termination ' 
of the tenancy & not otlierwise ; but if he I 
had a right under contract to claim for 
deterioration apart from the sect., notliing 
in the sect, should interfere witli that riglit. 

A tenant held a farm as a yearly tenant 
under the landlord upon tJie {(‘rms, as tlio | 
arbitrator found, of an agroomeui in wriling i 
under which the father of tlie tenant had i 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon tlio > 
tenant, wliich cxiiired as to the laml, other ' 
than the boozy iiasture, on Fob. 2, 1922. 
The tenant gave up possi'Shion of tlie lanil 
except the boozy jiasturc, the tenancy of 
which did not expire until May 1, 1*922, 
upon that date. On Mai*. 28, 1922, the 
landlord gave notice of & p<vrticuhirs of a 
counterclaim against the Unmni for ua.ste 
wrongly committed or jiermitted by tlie ' 
tenant Ac for breach of contract or otherwise, 
whereby he claimed for neglect in the eare 


of hedges Ac ditches on the land ^ dirty 
land: — Held: (1) the landlord's claim w’jis 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture Ab the rest of the farm 
were liel \ under one cont-riw?! of tcnaiu'y ; 
the contract did not finally ceitso uiidt*r 
sect. 10 (7) of the abt>vo Act until May I, 
1922, the date of the termination of I ho 
boozy tenancy, At the landlord’s notice was 
therefore m time. — lie Auden At IIU'iteu, 
[1923] 2 K. B. S65 ; 130 L. T. 61 ; svJb nom. 
Arden v. Rutper, 92 L. .1. K. B. 891, (\ A. 

AnruilnUtm — As to (1) Refd. Lowthcr r. ClilTorJ, Hy*27i 1 
K. iJ. 130. 

265a. Right to compensation —Tenant holding 

over after notice to quit.] — A tenancy was de- 
termined by notice to quit on a cimLuu day. 
The tenant roinaiuud on in possession i<.>r 
about nine months, At was finally ejected. 
Two days before his ejectment bo lurnishoil 
details of his claim for comiicnsntion : —Hold : 
the tenant, from the date when his notice 
expired, was not holding under a contract of 
tenancy, & the land VA'hicli ho persisted iii 
oreupAing unlawfully wvis not a holding 
wntliin Kt'ct. 1 1 of the above Act, Ac he, there- 
lore, was not within the benefit of the Act. — 
Cave r. Paur (1923), 67 Sol. .lo. 669, i). A. 

265b. Liability to pay compensation — Land- 

lord — Purchaser entitled to rents —Purchase 
not completed till after claim.] — Certain land- 
owners let a farm to tenants. In 1917 tb<*y 
gave notice t<o the tenants t/o quit at Michael- 
mas, 1918, W'lth a view to the sale of the farm. 
In Oct. 1917, they agreed to sell the farm to 
a purchaser. On July 5, 1018, the tenants 
gave to tin* purchaser, who W'nsAlu'n entitled 
i() th(* rents A profits, nt>(iee in wTiiuig under 
sect. 1 (1) of the Act of 1911 of tlu'ir in- 
tention to claim coiui»ensat ion in terms of 
s(‘ct. 11 of the Aet of 19l»8. On .Inly 18, 
1918, the sale of the farm was completed : — 
Held : (1 ) the purchawT wiis the “ land Ion 1 ” 
witliln the Aets ; (2) tlio notici* of intention 
to claim compensation was rightly given to 
iiim ; (3) ho was liable to pay compensation. 
— Bkadshwv V. Bird, 1I920J 3 K. B. Ml; 
00 h. K. B. 221 ; 123 L. T. 703, 0. A. 

Ayivntaixons /o (1) EzPld. I'JtliaulH r. J'ivhc, |1»27] 
t K. B. 7(1. (Jtinrtillif, Oonsd. Dulo i\ Hatliclil ('luiHu 
l^oipu., {iy*22] 2 K. ii. *2B2 : T(»ul>b v. Tnrvey (lU‘2:i), 
L. J. K. IJ. 785. 


irnderlnff netessary a dcvelutioii on 
the overwuau - tlild : the \aiuatinn 
helen^od t(i a claHS of arbu. where a 
ilgid LunfoimJt5 with foiinal pioti-dun* 
was not cvact4*d , Ac, a* ( ordlug:I> , that 
the award waa not invalid beraiihe it 
did not distiiJiTUish belweeu Items 
\ allied (w the arbifeia uiune A: itciiui 
ui»on w hit'll the dttiMou of the ov tin- 
man hud been rendered nerensarj'.- 
Camlkov r. ^^coL, liyaOj h. C. 1.- 
SCOT. 

•j. What Questions arbitrator nicm 
determine — Termination of tenancy — 
AffrieuUural Holdings (HeoiUmd) Art, 
iy23 (e. lU), s. 15.} — In a note of siib- 
pension & interdict brought by the 
landlords of a fans, craving the et. to 
interdict proceedings in an arbu. under , 
the above Act upon a claim by the 
tenant, who had vacated tlie farm * 
in favour of a now occupier, for com- i 
pensation for improvements, tiie com- i 
pJalners maintained that the tenancy 
had not terminate d, &: tiiat the appoint - | 
meat of an arbiter under the Act was 
illegal: — Held: the qui*«tion of the 
claimant’s title to present a cluira was 
not one of the matters remitted by the 
Act to the exclusive Jurisdiction of the 


ui Idler, but w'as a question procedont 
to the exlstenoe of a ntntut »rj r laiin, 4c 
the ct. liud Juilsdiclion to eutcTUiln 
the action of mtcrdJet. — iJoNALnsov’s 
HOSI'IIAL (EiiINRI KUIl) TRUSTKUB V. 
EsfiLKMOVT, fJ»*25J S. C. jyy; on ay 
Ittal, tiy20J t*. (H. 1^) 08.— SCOT. 

8k. Jform of arhitratUm — trbitration 
beiwfen outgoing A- tncornmi/ tenants — 
Agricultural Holdings (tiro(luTul) Ad, 
iy08 (c. 01) ] -There Is nothing Illegal 
In the outgoing Ac incoming tenants 
entering mto an agroonient for a 
common law arhn. — IiooEu v.Uvi ciih- 
P<>Jyn922] .S. C. (II. L.) 140, 17U.— 

257 il. — 1 —Charges 

for propanng & adjusting a special 
case fall to bo dealt wllh by the 
arbiter. — Tuomson r. ( j a hum a y, 
[m«] a, C. fill; 66 Sc. L. JL 621. 


PART V. SECT. 3, SUB-SECT. 2. 

•h Agricultural Holdings {tirotland) 
Act, 1908 (c. 64 ) — Whal guestv/na arbi- 
trator must detennine.y—Vudef s. 10 of 
the above Act It falls to the m biter 
to detomilne questions oonneoUd w'lth 
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tlio time be v»lldlt■^^of noliees to quit 
8c notices to < labn < onipoiiHut ion 
('ownuAV V Ei.iminH, liyiUJ H. C. 
(11. li.) 27.— SCOT. 

8m. AtrrKultnir Ad, Ic.TQ),8 10 
— (Jlaim errrfdinq one year’s lent — 
JJamage proved less than one yiar’s 
Tint.] — A linant clMlmed < wtiiix iii i( ion 
foi distill l»uri( e toun /imoiml < ((.(((dmc 
one year’s rent, A the clujiii \m ul to 
uilrn,, m which it was piovmI tint flu 
daiuugi SMStuined l>v him watiih iliun 
one \ctti ’s rent Udit tie loitiiiouio 
riinoiiTit of comiKUHtifioii to .i 

Uiiaiit unuci \giutdtun A t, 11)20 
(c. 7(>), h It), Wits (III .IIIIOMMI (quill to 
one year’s itnl , \ iJiliouih us the 
matli r hud uroiM to uhn <i dlspiiti* ” 
had not Ixm uvooUd, the tenant was 
still enfithd to oik ^eaI‘s r< nt A was 
not limit fd f'l I Im arnomit of dainugr 
aetimlh fuoM /J --M’JI ako v. Bm ikk, 
llU2jJ h. 272 - -SCOT. 

I 8n. ijuss from error in valualtori 

, of wagieniig grain crop.] — fjrtdir tii> 
j leoHi* of u farm the landlord took ovi i 
tlie waygoing crop of gr.iui fiom d 
I outgoing ts»nant at bars pro ( < 

quantity of the growing <ioi> > n 
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265 e. Person entitled to rents at 

end ot tenancy.] — (1) Where the tenant of an 
agricultural holding, who has been disturbed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able opportunity is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation ^ sale or removal is not of itself 
suflflciont to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, pi*ovi8o (6), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect, assigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tennney, & the notice of intention to claim 
BO given to the original landlord will enure 
iur the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the “ proceedings ** is not 
the service of notice of inte. tion to claim 
compensation, but the appointment of the 
arbitrator. — Dale v. Hatfield Chase Oorpn., 
[1922] 2 K. 13. 282; 92 L. J. K. B. 237; 
128 L. T. 194 ; 87 J. P. 11 ; 20 L. 0. R. 706, 
0. A. 

Annotaffons : — As to (2) Oonfd. Tombs v. Turroy (1923), 93 

L. J. K. B. 785. Refd. lilohurds v. Pryso, [1927] 2 K. B. 

70. 


266a. Notice of claim — ^To whom given — 

Purchaser entitled to rents.] — Bradshaw v. 
Bird, No. 265b, ante. 

266b. Landlord — Subsequent 

alienation of reversion.] — Dale v. Hatfield 
Chase Corpn., No. 266o, anta. 

266c. Reasonable opportunity of making 

valuation — What amounts to.] — Dale v. 
Hatfield Chase Coiu’N., No. 2U5c, ante. 

266d. Commencement of “ proceedings ** — 

What amounts to.] — Dale v. Hatfield 
C irASE Corpn., No. 205c, ante. 

266e. Agriculture Act, 1020 (o. 76) — Right to com- 
pensation — Withdrawal of notice to quit— 
What amounts to.]— In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £600 2». On Doc. 31, 1020, 
the landlord wrote to the tenant : I have 
received an ofter of £670 per annum for your 
holding. If you choose to give mo the same, 
you are ^ most welcome to continue the 
tenancy : — Held : having regard to sect. 10 


of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act. — Re Perrbtt & 
Bbnnett-Stanford, [192!^ 2 K. B. 602 ; 
01 L. J. K. B. 930 ; 128 L. T. 67 ; 38 T. L. R. 
849 ; aub nom. Pebrbtt v. Bbnnett- 
Stanford, 66 Sol. Jo. 680, C. A* 

266i. Ejectment proceedings following 

notice to quit.] — The landlord of a form 
served on the tenant a notice to quit on 
Mar. 25, 1923, Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the expiry of the 
notice. Ejectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act : — Held : if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
Act. — Mills v. Rose (1923), 68 Sol. Jo. 420, 
0. A. 

266g. Necessity for proof of loss or 

expense — Entire holding in occupation of sub- 
tenants.] — The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to ids right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect. ; that on proof of 
tliat he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 
^uit & the holding was entirely in the occupa- 
tion of ' sub-tenants whoso sub-tenancies 
terminated without notice on the termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding ; — Held : he was not entitled to 
compensation for disturbance under sect. 10. 
— Aoriculturb & Fisheries Ministf.r r. 
Dean, [1924] 1 K. B. 861 ; 93 L. J. K. B. 
371 ; 130 L. T. 709 ; 40 T. L. R. 286 ; OS 
Sol. Jo. 401, 0. A. 

AnnntcUions ' — Consd. Westlake v. Poffe, [19261 1 K. B. 29S. 

Befd. Solleok v. Hellens (1928), 98 L. J. K. B. 2U. 

266h. Notice of claim — ^Tlmo lor giving — 

** Termination of tenancy ” — Tenancy of 
different parts of holding expiring at different 
times.] — ^A landlord let a farm, according to 
the custom of the country, upon a yearly 


asoortaiuod by orbn. After tlireshing 
it was found that tlio quantity had 
been undorestbnatod by the arbltci's. 
The outgoing tenant oloiinod, under 
the ubo\o soot., as eomponsation for 
loss in couuoution with the sale of the 
farm products o sum rupresontlng the 
difference between the price ho had 
received & the price of the actual 
quantity tliroshed : — Held : the loss 
was not ** directly attributable to the 


quitting of the holding,** but had 
arisen from an error of the arbiters.— 
MoQkroor V. Board of AoMCUhTURs 
FOR SCOT1A.ND, [1935J 8. C. 613.— 
SOOT. 


sp. AmicuUural Holdinffa (Scotland) 
1M3 (& 10), 5. 12 (6)— ArTusoZ of 
landlord to take over Hock — Claim for loss 
on sale .) — ^The tenant of a farm reoeived 
notloe to quit. Having taken over 
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another farm with a bound stock, he 
sold his sheep at a displenlshing sale, 
the landlord refusing to take them 
over. In a claim for oompensation 
for the dlflereaoe between the price 
realised & the ** going conoem ** 
value .* the loss was directly 

attributable to the quitting of the 
holding ondoT the above sub-sect. — 
Keswiok V. Wbiobt, [1924] S. C. 766. 
—SCOT. 



tenancy on the tenns that the tenant should 
enter into occupation of the main portion of 
the land on Apr. 6, A of the farmhouse, farm 
buildings, A the remainder of the land on 
May 13, & that ** on the termination of the 
tenancy ’ he should give up possession of the 
different portions^f the famn on the respective 
datra, there being one rent reserved for the 
whole farm :Seld : the “ termination of the 
tenancy *’ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 
premises had to be surrenderea at the earlier 
date . — Semble : the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the ten^t has been allowed by a landlord 
to remain on, after the cesser of the agree- 
ment of tenancy, under a new agreement. — 
Swinburne v. Andrews, [19231 2 K, B. 
483 ; 02 L. J. K. B. 889 ; 129 L. T. 660 ; 39 
T. L. R. 646 ; 67 Sol. Jo. 726, O. A. 

^niurfaeion 'Conid. Re Ardon Sc Rutter, 11923] 2 K. B. 

ODD. 

2661. Given under Act subsequently 

repealed — Necessity for notice under repealing 
Act.] — A tenant who had on Sept. 20, 1920, 
received notice to quit hia farm on Sept. 29, 
1021, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1008, 
8. 11. That sect, was repealed by the Act 
of 1920, which came into force on Jan, 1, 
1021, A by sect. 10 substituted a new right to 
compensation for ^aturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect, as required by 
sub-sect. 7 (6) thereof ; — Held ; not having 
given notice under sect, 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 03), 8, 38, notwithstanding 
the repeal of sect. 11 . — Hamilton-Qeia, t. 
White, [1022] 2 K. B. 422 ; 01 L. J. K. B. 
875 ; 127 L. T. 728 , 38 T. L. 11. 829 ; 07 
Sol. Jo. 80, C. A. 

Talbot i> Vickora. 

A IV. ii. UU7« 

See^ now, A. H. Act, 1023, s. 12. 

266J. Agricultural Holdings Act, 1923 (c. 9)— Right 
to compensation — Refusal or failure to agree 
to arbitration.] — (1) A landlord of a holding 
gave the tenant notice to quit, A in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not agree to 
arbn : — Held : the tenant did not teereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (o) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year*s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, rema^ in 
possession of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a^ case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owner. — Westlake r. Page. 
[1926] 1 K. B. 299 ; 96 L. J. K. B. 466 ; 134 
L. T. 612, O. A. 
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266k. Amount of compensation — ^Tenant 

holding two or more holdings.]— Westlake 
V. Page, No. 266j, ante, 

8661. Liability to pay compensation — “ Land- 

lord** — ^Agreement for sale — Whether pur- 
ehaser enUtled to rents.] — In July, 1924, tiio 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agro4‘- 
ment was subject to conditions of sale, by 
one of which the purchaser agr«>ed to pay the 
balance of the purchase money on ^e day 
named in the contract, A in that respect time 
was to be of the essence of the contract ; A 
it was further agreed that “ all rents A 
periodical outgoings ” should bo appor- 
tioned up to the completion,'* A added to or 
deducted from the purchase money aa the 
case might require. On Sept. 23, 1021, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1926 The purchase was 
not in fact completed until Oct. 1926 : — 
Held: (1) “completion” in the condition 
of sale meant actual completion, A not the 
date named for completion ; (2) oo Sept. 20, 
1025, the vendor was the “person entitled 
to receive the rents A pi'ofits ” of the farm 
within sect. 67, A he, A not the purchaser, 
was the “ landlord ” within sect. 12 A the 

S erson to pay compensation to the tenants. — 
Richards v. Prysb, [1927] 2 K. B. 70 ; 96 
L. J. K. B. 743 ; 137 L. T. 170, 0. A. 

266m. Notice of claim -By whom given - 

Joint tenancy.] — W., wh(» had been tijiiant 
of a farm for many years, entered infti 
nogotiaiions with his landlord to have his 
tenancy agreement, upon the termination 
ihow'of, transferri'd to himsc'lf B., A as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, A for the protection ot, the landlord. 
Upon the tenninaiion of W.’s tenancy B. 
paid W. for the tenant right A also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1924, W, alone 
gave notice to quit. On Mar. 21, 1024, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating the fairu according to the 
rules of good husbandry. Thereupon B. 
gave notice to the landlord of his intention 
te claim compensation: — Held: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods A 
agricultural Implements A had suffered loss 
by their nunoval or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (b) of the above Act 
that the landlord should have notice of what, 
compensation was claimed against him, it 
would, in the case of a joint tenancy, b<‘ a 
great hardship upon the tenant who had a 
proper A valid claim for compcns/ition which 
was to be defeated because his joint tenant, 
who had no such claim, had not joined in the 
notice. — HowsoN v. Buxton (1928), 97 
L. J. K. B. 749 ; 139 L. T. .601, C. A. 

266n. Notice to quit — Reason must be stated — 

Effect of notice giving alternative reasons.] — 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account ol tin 
landlord’s refusal or failure to agree to 
tenant's demand for arbn. as to the renf 
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the bolding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating tlmt the notice given 
was either for the reason that the landlord 
had refused or that he had within a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 

Wljcre the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the landlord’s refusal to agree : — 
Held : the tenant could not succeed in his 
claim for compensation for disturbance. — 
Sellbck V . IIkldens (1928), 98 L. J. K. B. 
214 ; 140 L. T. 353 ; 45 T. L. Tl. 179 ; 73 
Sol. Jo. 70, 0. A. 


SuB-sEcrr. 3a. — Oompbnbation for Enforcement 
OP Proper Cultivation. 

2660. Corn Production Act, 1917 (o. 46),8. 9 (9)— 
Who Is person interested — Tenant.] — (1) A 

notice to convert certain land into tillage, 
made under sub-soct. 1 of tlie above sect. & 
Defence of the Hoalm llegulations, 1914, 
rog. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to lot the land to a 
tenant who entered into occupa* ion & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
The tenant claimed compensation for loss 
alleged to have boon sulTcrod by him by reason 
ot liis having carried out tlie roquiroraents 
of the notice, & the claim was referrc*d to 
arbn. under the Act, & the arbitrator stated 
a case in wliich he asked the ct. certain 
questions^ : — Held : tlio teuont was a “ person 
who was 'interested in the land in respect of 
which the notice was served,” within sub- 
sect. 0 of the above sect., inasmuch as he 
was inlerostod at the time when tlie loss was 
alleged to have occurred ; & the tenant came 
within the words of the sub-sect. ” who 
sulTers any loss by reason of the exercise of 
the powers conferred by this sect.” & was 
entitled to compensation for the loss, if any, 
though tlio notice hiwi not been served on 
him, as ho had carried out the roquii'emcnts 
of the notice. 

(2) Two notices were served, each in respect 
of a different field in a separate farm occupied 
by the some tenant ; — Held : in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately. 

(3) The tenant of certain land in respect 
of wlxich a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, ^ 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held alter both claims liad been sent in : 
— Held : the^ assessment should not be based 
on the loss, if any, in each year separately ; 
(Banees, L.J.) the arbitrator should take 
the exporicnce of the two years, setting off 


any profit in one year against any loss in 
the other ; (Sobutton A Atkin, L.JJ.) the 
whole effect of the exercise of the lowers 
conferred by the sect, had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
—Be Todd & North Riding op Yobk- 

SHIRE AORIOULTUBAL EXECUTIVE COMMITTEE, 

[1921] 1 K. B. 281 ; 90 L. J. K. B. 228 ; 124 
L. T. 407 ; 86 J. P. 89 ; 18 L. G. B. 790, C. A. 

266p. Separate notices as to parts of two farms 

— Occupied by one tenant — ^Method oi assess- 
ment.] — fte Todd & North Biding of 
Yoreshibe Agricultural Executive Com- 
mittee, No. 206n, ante. 

266q. Separate claims by tenant for two 

successive years — Method of assessment.] — 

Be Todd & North Biding op Yorkshire 
Agricultural Executive Committee, No. 
260o, ante. 

266r. Award — Jurisdiction of court to remit 

— Award bad on face for ambiguity or un- 
certainty.] — In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11. 
sub-sect. 1, of the alwve Act, it is provided 
' tliat arbns. thereunder shall be in accordance 
with A. U. Act, 1008, Sched. 2, which excludes 
Arbitration Act, 1889. — Murray v. Dalton 
(1920), 90 L. J. K. B. 401 ; 124 L. T. 702 ; 
37 T. L. R. 234 ; 05 Sol. Jo. 156, D. C. 
Annotation : — Reid. He Jones & Carter, [19221 2 Ch. 699. 
Control of food in wartime generally, see 
Food & Drugs, Vol. XXV., pp. 132 cl acq. 


Sub-sect. 36. — Ascertainment op Compensa- 
tion. 

266s. In respect of what holdings compensation 
payable — Tenant sub-letting farmhouse.] — 

By an agreement of tenancy a landlord de 
mised to the tenant a farm of 1,000 acics 
togetliop with a farmliouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with th 
permission of the landlord, sub-lot the farn 
house to a lady who used it as a house f( r 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. II. Act, 1908 : — Held : 
the ct. must have regard to the substance ol 
what had been done ; by the lease the hold- 
ing was an agricultxiral one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a ” holding ” 
within the Act. — Be Russell & Harding 
(1922), 128 L. T. 476 ; 39 T. L. R. 92 ; 67 
Sol. Jo. 123, C. A. 

Compensation for Improvements — Under 

Anioultural Holdings Act, 1906.] — 
original volume, p. 42, Nos. 230-232. 

266t. Notice of claim — To whom given — Purchaser 
— Taking subject to existing^ tenancies.] — 
Applt. was the tenant of an agricultural 
hold^ imder a tenancy expiring on Sept. 29, 


PART V. SECT. 3, SUB-SECT. Sa. 

•t. AoricnUural Holdings (Scotland) 
Act, 1908 (c. U}-~Appeal~-Wh 0 Uur 


maintttinalble from opinion of sheriff on I gusom «. Board of AoKiCfULTDBE, 
ea«e stated^laim under Com Produe- [1921] S. C. 103 ; 68 So. L. R. 96.— 
tion Act, 1917 (c. 46).] — JoHiraoN-FR~ SCOT. 
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1922. In May, 1022, the landlord con- 
tracted to sell the holding^, subject to the 
tenancy, to reap., completion to take place 
on Sept. 29,- 1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained Sd the outgoings dis- 
chai^ed by the vendor up to the time 
appointed for completion, &; that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this general condition any rent 
payable on Sept. 29 was to be doomed 
“ current rent," & was to be payable by the 
purchaser on completion. After the deter- 
mination of the tenancy the purcha'^er as 
** landlord " mode a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation : — Held : the purchaser 
was not at the date of the termination of the | 
tenancy the “ landlord ’’ within A U. Act, 
1908, 8. 48, & Agriculture Act, 1920 (c. 70), 
s. 18 . — Tombs v. Turvev (1923), 03 T^. J. 
K. B. 785 ; 131 L. T. 330 ,• 08 Sol. Jo. 385, 
C. A. 

— For compensation for Improvements — 
Under Agricultural Holdings Act, 1908.] — See 
original volume, p. 40, Nos. 216-250. 

For compensation to landlord for deteriora- 
tion.] — See No. 204a, ante. 

For compensation for disturbance — Under 

Agricultural Holdings Act, 1908.] — See 
original volume, p. 48, No. 200 ; A; Nos. 205b, 
265c, ante, 

Under Agriculture Act, 1920 (c. 76).] 

— See Nos. 2(t6h, 200i, ante. 

266u. Particulars of claim— Sufficiency.] — Held : 
having regard to the severity of the penalty 
attached to non-corn pliauce witlr Agriculture 
Act, 1920 (c. 70), 8. 18 (2), namely, total 
extinguishment ot the claim, the prewimp- 
tion was that the requirement of “ parta u- 
lars ’’ was not intended to be construed , 
strictly, A, for (he purpose of keeping the | 
claim alive A enabling the parties to get , 
before the arbitrat<ir, a less degree of par- 
ticularity was requir'd to satisfy the Beet. , 
than would be rc'quired of particulars of a j 
statement of claim in an action, not with 
standing that when the parties get before 
the arbitrator ho miglit bo of opinion that 
the particulars wore insuflllcient, A might 
order further A better particulars to be 
given. — Jones r. Evans, [1923] 1 K. B. 12 ; 
92 }j. J. K. B. 35 ; 128 L. T. 228, C. A. 

266v. Award — Setting aside — Jurisdiction of court 
— Error on face of award.] — The inherent 
jurisdiction of the High Ot. to set aside an 
award under A. II. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 


Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), A when the 
jurisdiction under that Act with reference t>o 
arbn. proceedings under the A. H. Act, 1008, 
was transierrod to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ot. in those matters was neither expressly 
nor by implication transferred to it . — Se 
Jones A Carter, fl922] 2 Oh. 599 ; 91 
L. J. Oh. 824 ; 127 C. T. 022 ; 38 T. L. K. 
779; 00 Sol. Jo. Oil, 0. A. 

Annotation : — Consd. IluiroU v. ht. John ot lUoirtO, [li)2S] 
2 K. B. 616. 

266w. Time for notice of motion to set 

aside.] — In nn arbn. under the A. II. Act, 
1908, the award was made on Apr. 8, 1021, 
A on %Tuuo 3 appit. gave notice of motiou to 
set aside the award on various gro\iruis. 
There was no rule either under County Cts. 
Act, 1888 (c. 43), or under A. 11. Act, 1008, 
dealing with the time within which a noli 
of motion to set aside an aw'ard must )»< 
given : — He id : the words " principles ol 
Xiractico ’’ in (^unty Ots. Act, 1888 (c. 43), 
8. HU, did not refer to sp^'cific rules of the 
High Ol., A the time limit of six weeks under 
U. H. 0., Ord. 01, r. 14, was not a " principle 
of practice" within that sect, of the Act; 
therefore the only time limit aiiplieable in 
I lie presi'ui case waS under oiau. i jiuiiuti ions 
A under the doctrine of laches, A the motion 
to set aside the award was made in time.-- 
MrOitKAisu r. Fuearsov (1921 ), 91 L. .1. K, II 
305 ; J20 h. T. 001, 1). 0. 

266x. Order directing arbitrator to state 

special case — Appeal lies to Divisional Court.] 
— Stevens v. Downham, Ihlio of IOi.y 
(Feoffeeh op INior Lands), 11020] W. N. 
108. 

266y. No power to order arbitrator to state 

special case on question not within submission 
to arbitration.] — Stevens v. Ddw'niiaai, 
Isi.F. OP Ely (Feoffees ok Poor Jjandh), 
[1920] W. N. 108. 

Of compensation for improvements -Under 

Agricultural Holdings Act, 1008.] - See 
oiigmal voliiim*, j). 47, No. 251-250. 

266z. Recovery of compensation agreed or awarded 
— In what court.] -A. H. Act, 1923, h. 19, 
does not give I'xciusive jurisdiction to the 
county ct. in all cascB A iircvent- an action 
from being brouglit to recover tbe sum in the 
High Lt., when it is in exc(*HS of the amount 
ordinarily recoverable in tlie county ct.-- 
IIORRELI, V . St. John of Bi.rtso (Ijord), 
[1928] 2 K. B. 010; sub nom, IIojiref.i. r. 
Bletso, 97 L. J. K. B. 055 ; 139 L. T. 400. 

266aa. Costs — Agreement as to — Validity.]- The 
parties to an arbn. under A. IJ. Act, 1923, 
agi'eed beforehand that the BUci eHsful pai ty 
should have costs on tlie High ft. Hcal< . 
The agrc(‘ment was not communiMited to 
the arbitrator, who gave his award in favour 


PART V. SECT. 3, SUB-SECT. Sb. 

26et 1. Particulars of eUnm — Suffl- 
ciency — AffricuUural Holdmgs {Scot- 
land) Act, 1923 (c. 10), s. 15 (2).]— 
By a letter, wiitton on receipt of a 
notice from the tenant ol his Intention 
to terminate hla tonanoy of a sheep 
farm, the landlord Intimated that he 
reserved hie olalm in respect of depletion 
of the sheep stock; & by a second 
letter, written within two months 
after tbe termination of the tenancy, 
in which he referred to his former 


-- per 

of the sheep stock bad been dellverod 
to the iucomins tenant, & that the 
amount of the olabn would bo Intimated 
when the exact shortafpe was deter- 
mined : — Held: (1) in view of the 
seventy of the penalty attached to 
non-compliance, the requlremctits of 
the above sub-sect, were sulBoiently 
complied with if fair notice was given 
to the opposite party ot the nature 
of the claim against Lira 8c ot the 
case be had to meet; (2) the letters 
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gave Buoh uotUM, ul though they did 
not state the legal baHls of the 
claim or its actual amount.— M ont- 
rose (I)ukk) V, ITaut, (1925) S. C. 
160.— SCOT. 

■a. AarfcuUutal Holdings (Scotland) 
Act, 1908 (c. 64) — Appeal — Dedsron 
of court on case staled — Binding on 
ar5iirab>r. }—MrrCBXLL'QlLLe. BbcriAN, 
J1921] H. O. 390 ; 68 So. L. R. 37) 
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of the landlord, So awarded that each party 
should pay his own costs. In an action by 
the lanmord to enforce the agreement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs : — Held : the agree* 
ment was valid &> enforceable. — ^Mansfield 
V. Robinson, [1028] 2 K. B. 853 ; 07 L. J. 
K. B. 400 ; 189 L. T. 349 ; 92 J. P. 126 ; 44 
T. L. K. 518, D. C. 


267a. ** Treated as a market garden.**] — 

(1) Held : the word “ treated ” in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, Sn bo 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 81, 
1019, & made between the landlord of the 
one part dc the tenant therein described as 
“ market gardener ” of the other part, it was 
agreed (clause 1 ) : that the landlord should 
let Sc the tenant should take the farm therein 
described for the term of one year from 
Hopt. 10, 1919, Sc so on from year to year at 
the vearly rent of £186 by half-yearly pay- 
ments on Mar. 26 Sc Sept. 29 In each year, 
Sc that the tenant should pay to the lanmord 
as a further rent at the rate >f £0 per cent. 
t>er annum on all sums of money expended 
by the landlord in the supjdy of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood. Sc was 
not to cut down, ^ub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing ot the landlord or his 
agent first had Sc obtained. By clause 9 
tlie landlord was during the term to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord Sc tenant to be necessary. 
Sc the tenant was to pay a certain additiomd 
rent in respect of the fruit trees so supplied. 


Clause 11 contained the following proviso: 
** That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof snail be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ** : 
— Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden ; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden. Sc therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim ; (3) the agreement was not 
one which was avoided by sect. 6 of the Act, 
because the condition precedent to the 
tenant liaving the right to claim compensa- 
tion had not been satisfied. — Be Mastbrs Sc 
Duvbbn, [1923] 2 K. B. 729 j 68 Sol. Jo. 11 ; 
sub nom. Masters v. Duvbbn, 93 L. J. K. B. 
67 : 130 L. T. 13. C. A. 

267b. Market garden — What is — Garden of country 
house — Sale of produce.] — The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith docs not constitute the 
gardens a market garden. — Bickebdike v 
Lucy, [1920] 1 K. B. 707 ; 89 L. J. K. B. 
668 ; 84 J. P. 01 ; 36 T. L. R. 210 ; 04 Sol. 
Jo. 267 ; 18 L. G. R. 207, D. 0. 

Annotation — ^Rstd. Lowtberr. CUflorU (l9-2r>), 90 J. P. 65. 

267c. .] — Land was cultivated in order 

that the crops might be sold,^ Sc the crops 

s. 67 ; (2) having regard to sect. 64 & other 
sects, of that Act, sect. 16 should not be read 
witli an unrestricted meaning, Sc the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble : sect. 16 deals with 
procedure. — Lowthbr v. Clifford, [1927] 
1 K. B. 130 , 96 L. J. K. B 676 , 135 L. T, 
200 ; 90 J. P. 113 ; 42 T. L. R. 432 ; 70 
Sol. Jo. 644 ; 24 L. G. R. 231, 0. A. 

Annotation: — A$to (3) Re!d. ManKflold v. Rubliison, [1928 
2 K. IJ. SiS-i. 


Part VI. — Fixtures. 


268. Add. Annoiations Consd. Be Mann Sc 
Uarvey (1020), 123 L. T. 212. Refd. Pole- 
Carew t'. Western Counties Sc General 
Manure Co., [1020] 2 Ch. 07. 

268a. Removal by tenant — Agricultural Hold- 

ings Act, 1908, s. 21 — Power to contract out I 


of Act.] — ^A, n. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, Sc it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 


PART VI. 

m i. .] — Where a lease of farm 

laud proYldea that the lessee shall 
have the right, within a syooifleil 
tinio after the ei^lratlon ot the term, 
to rciuovo any fence which he may 
ba^o creoted during his oocupanoy, & 
he erects a fence oonsistlng of strimds 
of wire carried on wooden plokets, 
the pickets Sc wire booomo part of the 
land, subject to the lessee’s oontraotual 


right to sever them, thereby restoring 
them to the condition of chattels, Sc 
to remove them. — C hsrry v. Brbuin 




n. (p. 40) For ** SASKAToaKWAN v. 
Gombab ” read “ Saskatorkwan El- 
bow Wheat Lani> Co. v. Oombar.*' 

n i. Windmill dt stable windows.] 

— A wlndmUl, wire fencing & windows 


In a stable, erected or furnished by a 
tenant of agrJcaltural land : — Had : 
in view ot the degree of annexation Sc 
the object ot the annexation, to bo 
removable by the tenant. — C absoallbx 
V. Lresok (Alta.), (1927} 4 D. L. U. 
797 ; [1927] 3 W. W. K. 425.— CAN. 
t. (p. 49) For “ Saskatchewan v. 
. Gombar ” read “ Saskatchewan Bl- 
I bow Wheat Land Co. v, Gombar.** 
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the leasee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings ds erc^ctiona thereon & all 
such fixtures as wore in anywise afidxed or 
fastened to the freehold of the premises : — 
Held : the covenant elf actually excluded the 
provisions of sect. 21 of the Act, A the tenant 
was not entitled to remove certain buUdings 
fixtures erected Sc affixed by him during 
the term. — Premier Dairies v. Garlick, 
[1920] 2 Ch. 17 ; 89 L. J. Oh. 332 ; 123 
L. T. 44 ; 64 Sol. Jo. 376. 

268b. No notice by tenant of intention 

to remove — Clidm by tenant for loss on 
removal.] — ^An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1008, s. 21, 
notice of his intention to remove a fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 


him by the Act to purchase the same, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1014, 8. 1, & A. n. Act, 1008, 
8. 11 . — Ro Harvey & Mann (1020), 89 
Ij. J. K. B. 087 ; aub nom. Re Mann Sc ITau- 
VEY, 123 1.. T. 242, O. A. 

271, Add, Annotation : — Held. Pole-Carew v. 
Western Counties Sc General Manure Co., 
[1920] 2 Oh. 07. 

273. Add, Annotation : — Aa to (3) Refd. Vaudeville 
Electric Cinema v, Muriaet, [1923] 2 Ch. 7i, 

275. Add. Annotation : — Consd. lie Mann Sc Harvey 
(1920), 123 L. T. 242. 

276. Add. Annotation: — As to (1) Refd. Premier 
Dairies v. Gai'lick, [1020] 2 (^h. 17. 

277. Add. Annotation : — Aa to (1) Retd, lie llogor- 
stone Brick d; Stone Co., Soutiiali t\ Wescomb, 
[1919] 1 Ch. 110. 


Part VIII. — Growing Crops and Crops, Emblements, and 

Gleaning. 


280. Add. Annotations : — Refd. Bichards v. Davies, 
[1921] 1 Ch. 90 : Back v. Daniels (1024), 09 
Sol. Jo. 160. 

284. Add. AnnoUdiona : — Mentd. Cohen v. Boche 
(1926), 96 L. J. K. B. 946 ; Chaney v. Maclow, 
[1929] 1 Oh. 461. 

286. Add. Annotation: — Consd. Stephenson v. 

Thompson, [1924] 2 KB, 2i0. 

288. Add. Annotation : — Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

296. Add. Amiotaiiona :—Cou86. Stephenson v. 
Thompson, [1924] 2 K. B. 240. Refd. Eng- 
lish Hop Growers v. Dering, [1028] 2 K. B. 
174. 


298. Add. Annotation : — Refd. Back r. Daniols 
(1021), 00 Sol. Jo. 100. 

304, Add. Anno'ationa: — Consd. Ti(d)eaupin r. Cris- 
pin, [1020] 2 K B. 71 1. Expld. & DIstd. Hr 
Wait, 11927] 1 Oh. 000. 

310a. .] — The owner of the I»er]);igi‘ 

may maintain tiH'spass qunre rfan'ntm trrqit . — - 
PiCKBrrr v. Bcjtj.kr (1811), 3 L. T. O. H. 39, 
183. 

311a, P. Ahciier v. SAni.ER (1850), 1 h. & E. 
481, N. P. 

311b. .] — At an auction sale of grass Sc 

crops Imid at a farm pltf. ]mrehased the crop 
of swedes in one of the ileUis, Sc deft, pur- 


PART VIII. SECT. 1. 

280 i. Sale — IrUereai in land — Passing 
before severance — SiaitUc of Frauds — 
Crass ] — Robtkson v. ho\a, 3 

D. h. n. 918.— CAN. 


286 11. .1— 

As a Kcnerol rule a contract for the sale 
of standing timber which is not to bo 
severed immediately Is a sale of an 
interest in land. — Handy v. Cab- 
BUnncBS (1893), 25 O. H. 279.— CAN. 

bi. .]— AlKSSKmET v. 

Cknibal Canada Canning Co., ri923J 
4 D. h. II. 1202 ; 3 W. W. R. 365.— 
CAN. 


e i. .] — Crops growing at 

the completion of a sale of land pass 
to the puTchaaer, unless there be a 
stipulation to the contrary. — ^A ndbb- 
BON V . Stasivk, (1926J 1 D. L. R. 847 ; 
[19261 IW.W.B. 107 ; 20 Sask. L. R. 
269.— CAN. 


• ii. Sale by mortgagee .} — 


A conveyanoe by a mtgee. under a 

^ ower of sale entitles the purchaser to 
tie giowi^ or^. — D yck v. Dyck, 
[19261 S W. wTr. 762 j [19271 1 
D. L. R. 458 : 36 Man. L. R. 210.— 
CAN. 


• ill. .] — Growing crops are 

" goods • ** within Sale of Goods Act 
when there Is an agreement that they 
are to be severed under the contract 
of sale ; but, otborwlse, thev are part 
of the land Sc pass with it .— ^bwcbuk 
V . SSAFRED, 11827] 3 P. L. R. 280 ; 


[1927] 2 W. W. R. 207 ; 30 Man. L. R. 
400.— CAN. 

e Iv. Fight of vendor to crop on 

cancellation of contract — IV ho tnhtUd 
to cut crops.)— A provision In an agree- 
ment for the sale of land that the 
vendor, on becoming entitled to enuool 
the controct, shall have the right to 
enter into possession to possoss “ the 
growing crop,” docs not give him any 
right to crops that have boon cut & 
which thereby becamo obattels. — 
Canadian Pacific Ry. (X). v. Htbwaht 
(Mask.). [10271 3 D. L. R 555 ; [1927] 
2 W. W. It. 385.— CAN. 

L i, Permit to cut hay — Cancellation 
nd leased.) — Held : the permit was 
hot cancelled by only a part of the land 
being leased. — D kcoce v. Babbaubk 
( 1909), 19 Man. L. R. 31.— CAN. 

p i. — — JHghl of devisee to crops 
sown by share tenant — d; growing at 
testator’s death.) — Held: os testator's 
Interest in the wheat while growin; 
arose out of the agreement, whie^ 
amounted to a severance of the crop 
from the land, the money payable 
for testator's shore In the crop fell 
into the residue of the estate.— jRe 
Boboin, U9221 V. L. R. 686.— AUS. 

p 11. Cost of threshing.]— A les- 

sor on the crop-payment plan agreed 
to pay one-half the cost of tfireshlng : — 
Had : he was liable for one-half of 
the cost of hauling the sbeavos from 
the stook to the thresher. — ToensR v. 
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.loilSHON (1922), 08 1). L. H. 7 08 : 
:i2 Mull. L. U. 3.^6 ; [1922] 2 W. W. It. 
616.— CAN. 

p ill. Failure of lesnnr to supply 

seed —Measure of damages .) — Beaman 
V. Tuj,i.y (Mask.), 11927) 4 D. L. R. 
143 ; [19271 2 W. W. 11. 053.— CAN. 

p iv (’nvp-puymeni covenant — 

On whom lyimlmg.) — Held : binding 
only on the purchaser Ac his sueccHHors 
lu liitorost under the covenant. — 
lie Sahkai’Ohewan Co-opkhativi. 
Wheat Phoduchiw, Ltd., lie Si:voi it 
& Houck (.Sask.), [1927] 4 D. k. It. 
1090 ; [1927] 3 W. W. It. 517.- CAN. 


sf. Lh # net to sow crop -Im/du d t ujfd 
to hemfU from crop— Condition pr 
cedent.) — Whore a licence to fallow was 
given by A. Ac fallowing was done A: 
a crop put In on the land hr B . hut 
the ovidonco also shotted ihiil such 
liGCUCo, although coiipltcJ ttitli an 
interest, depended on an express con- 
dition that the IJcerKoe should have the 
benefit of the crop only if a contract 
for the sale of the bind was cumplotcd, 
on tlie contrijct not iHiiug compteled ; — 
Hfld : the licence, although coupled 
with an interest, did not confer any 
right to tbo crop on the Jioennee. 
Also, on the evidence, apart from the 
express condition, thero was an iinidh d 
coiKhtion to the same effect. Pwtht r. 
on the evidence, the condition tta 
a condition precedent. -- 1 i pui ' 
CoPK, 11928] 8. A. 8. R. 410 AUS. 
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chased the grass on an adjoining field. One 
of the conditions upon which pltf. purchased 
the crop of swedes was that he should not 
remove from the field more than one*half of 
the crop of swedes, the other half having to 
be consumed on the field. Deft, put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes : — Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of tlie crop did not prevent Ivim from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as pltf. had 
Such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass. — Wbllaway v. Oouiitier, 
11018] 1 K. B. 200 5 87 L. J. K. B. 299 i 118 


L. T. 256 ; 34 T. L. B, 116 ; 62 Sol. Jo. 161, 
D. 0. 

totion HlohardB v. DayloB, [10211 1 Ch. 90. 

Add. AnnotcUions : — As to (1) Refd. Bright- 
man v. Tate (1919), 35 T. L. B. 209 ; Gurney 
v. Houghton (1920), 123 L. T. 706 ; Hudson’s 
Bay C!o. v. Maclay (1920), 36 T. L. B. 469 ; 
Newcastle Breweries v. B., [1920] 1 K. B. 
864 ; Shutter v. Bolfe (1920), 30 T. L. B. 828 ; 
K. V. Minister of Health, Ex p. Yaffe, [1930] 
2 K. B. 98. 

317. Add. Annotation : — ^Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

832a. Not lessee for life.] — Knbvit v. Poole 

(1601), Gouldsb. 143 ; Cro. Bliz. 463 ; 75 
B. 11. 1053. 


Part IX. — Trees and Timber, 

852a. .] — lie Tower’s Contract, Brooker, [1919] 1 K. B. 655 ; Edwards v. 


[1024] W. N. 331. 

362. Add. Annotation: — Mentd. lie Terry, Terry 
V. Terry (1918), 87 L. J. Oh. 677. 

366. Add. Annotations : — Refd. Horlick v. Scully, 
11027] 2 Ch. 150. Mentd. Lloyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424. 

392. Add. Annotations Held. Horlick v. Scully» 
11927] 2 (’h. 160. Mentd. IJoyd- Jones v. 
Clark-Lloyd, [1919] 1 Ch. 424 
895. Add. CitcUion 16 W. B. 040. 

396. Add. Annotations : — Refd. De Silva v. Korossa 
(Ceylon) Uubber Co. (1919), 88 L. J. P. C. 64 ; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341 ; Brooke v. Bool, [1928] 2 K. B. 
578. 

402. Add. Annotation : Refd. (’liowood, J4d. v. 
L.vall (1930), H3 I.. T. r>(0. 

404. Add. Annotations : — ^Dlstd. Noble v. Harrison* 
[19201 2 K. B. 332. Refd. Lagan Navigation 
Co V liiimbcg Bleaching, Dyeing & P’imsluiig 
Co, [1927] A. i\ 226 

405. Add. Annotations : — As to (1) Refd. Noble v. 
Harrison, [1 920 1 2 K. B. 332. As to (2) Refd. 
Collis u. Aiuphlctt (1919), 89 L, J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 

K. B. 841. As to (3) Refd. Edwai'ds v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. As 
to (4) Consd. Collins v. Amphlett (1919), 89 

L. J. Ch. 101. Refd. MiUs v. Brooker. [1910] 
1 K. B. 665 ; Edwards v. Birmingham 
Navigations, [1924] 1 K, B. 341. 

406. Add. Annotations : — Consd. Collis v. Amphlett 
(1910), 80 L. J. Ch. 101. Reid. Mfils v. 


Birmingham Navigations, [1924] I K. B. 341 ; 
Noble u. Harrison, [1926] 2 K. B. 832. 

400a. Right to appropriate fruit.] — 

Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guilty 
of conversion & liable to the owner for ite 
value. — Mills v. Brooker. [1919] 1 K. B. 
555 ; 88 J.. J. K. B. 950 ; 121 L. T. 264 ; 35 
T. L. B. 261 ; 63 Sol. Jo. 431 ; 17 L. O. II. 
238, D. C. 

407. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1921] i K. B. 341. 

409. Add, Annotation : — Mentd. Hines v. Tousley 
(1926), 95 L. J. K. B. 778. 

412. Add. Annotation : — Refd. Edwards v. Bir- 
mingham Navigations, [1921] 1 K. B. 341. 

416. Add. Annoiatiojis : — Generallyy Mentd. 
JMichael v. Phillips (1923), 130 L. T. 142 ; 
.Tacobs V. Batavia & General Plantations 
Trust (1924), 93 L. J. Ch. 620. 

418. Add. Annotation : — Refd. Musgi*ove r. Pan- 
delis, [1919] 2 K. B. 43. 

419. j4<Zd. Annotations : — Refd. Derry v. Sanders, 
[1919] 1 K. B. 223. Mentd. Thomson v. St. 
Catharine’s (])ollego, Cambridge, etc., [1919] 
A. C. 468. 

428. Add. Annotation : — Generally, Mentd. Weber 
V. Birkett, [1925] 1 K. B. 720. 


PART IX. SECT. 2, SUB-SECT. 1. 

403 iil. l^Topertv in severed 

portion .] — Whew W. outs off that i>or- 
ilon of a tree overhanging Us lot, tho 
trunk of which is on L.*s lot, although 
the owneruhlp of the fallen portion 
is In L. & he has the right to enter on 
W/s lot & take it away, there is no 
obligation on the part of w. to deliver 
the out portion to L. — Lovbbock v. 
Webb (1921), 70 D. L. R. 748 ; 30 
B, C. XL 327.— CAN. 

M3iv. .J — The owner 

of Land may lop branches overhanging 
his land without pwvious notice to 
Iho ormer of the tree, but may not 
keep the branches so lopped down for 


lUmsolf. — D e Vu^uers v. O’Suluvan 
(1883), 2 a. C. 261.— S. AF. 

408 V. .1 — A. person Is 

entitled to out off those portions of 
trees growing on Ms neighbour’s land 
which overhang his land. — Vishnu 
Jagannath Jobui V. Vasudxp Raohu- 
NATU Oka (1918), I. L. R. 43 Bom. 
164.— IND. 

403 vi. S. J*. Mauno Po Thauno 
e. Ma Qn (1923). 1. L. K. 1 Ran. 281.— 
IND. 

4071 a. .1 — Where the soil 

Sc freehold of a highway is in the Crown 
& the posaeesion of the highway in 
tho municipality, an action is not 
maintainable by an adjoining laud- 
oaner for damages for the ontting by 
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tho mmiioipallty of trees on the high- 
way. — ^A.-G. FOR BRiTisn Columbia 
&Watt V. Saanich Cobpn., [1921] 1 
W. W. R. 471 ; 60 D. L. R. 482.— 
CAN. 

407 iia. .] — A person can 

obtain an injunction to remove the 
overhanging portions of trees thoni^ 
he may not be able to prove any 
damage. — Vishnu Jaoannath Jobhi 
V. Vasudep Raouunath Oka (1018), 
I. L. R. 43 Bom. 164.— IND. 

sb. Leaves lAown on to neighbour* elanii 
— PoUnUng xoaier — Trees not noanous 
tt planted for sMUr.Y^Hdd : the mle 
in Rykmds v. Fletcher (1868), L. R. 3 
H. L. 330, did not apply.— M atthews 
V. Forgie, 11917J IL Z. L. R. 931.— 



V6L n.— Agricnltiiro. Cases 478»— 712. 


479». .] — tenant in fee simple in possession 

of real estates, with an executory gift over, 
is not impeachable for waste . — Re ET anbury’s 
Settled Estates, [1013] 2 Ch. 357 ; 82 
L. J. Ch. 428 ; 109 L. T. 358 ; 29 T. 1.. 11. 
621 ; 67 Sol. Jo. 646. 

484. Before this case add ** See, also, Ecclesias* 
TICAL I»AW, Vol. XIX., p. 511,” 

Add. AnnoicAion : — Refd. Stockman v. 

Whither (1614), 1 RoU. Rep. 86. 

518a. .] — Bimjngsley (Lady) v. Hersey 

(1612), 2 Bulst. 5 ; 80 E. R. 912. 

519. Add, Anuotaiiona : — Apld. Londcsborough, 

Spicer v. Londesborough, [1923] 1 (Jh. 600. 
Refd. Kursell v. Timber Operators & Con- 
tractors (1926), 96 L. J. K. B. 609. 

527. Add. Annotation : — ^Mentd. Sack v. Jones, 
[1926] Ch. 236. 

633. Add. Amiotaiion : Distd. Pecch r. Best | 
(1930), 00 L. J. K. B. 637. 

534. Add. Annotation : — Distd. Pcech v. Best 
(1930), 99 L. J. K. W. 537. 

552. Add. Annotation Distd. P<*cch ik Best 

(1930), 99 L. J. K. B. .rj7. 

691. Add. Annotation: — Refd. Re Williams* Settle- 
ment, Williams Wynn v. Williams, [1922] 

2 Oh. 750. 

602. Add. Annoiationa : — Refd. Lloyd- Jones e. 
Clork-Lloyd, [1919] 1 Ch. 424 ; Ilorlick v 
Scully, [1927] 2 Oh. 150. 

616. Add. Annoiationa : — Distd. Uorlick v Scully, 
[1927] 2 Oh. 160. Refd. Lloyd-.Fouos v. 
Olark-Lloyd, [1919] 1 Ch. 424. 

624. Add. Annotation : — Mentd. Re Gardner, Kllis 
V. EUis, [1924] 2 Ch. 213. 

633a. No right to sell timber during life of tenant for 
life unimpeachable for waste.] — Waller <Sr 
Petty v. Sands (1032), Cro. Car. 274 ; 79 
E. R. 839. j 

649. Add. Annotation: — Mentd. Re Gardner,! 

Ellis V. EUis, [1924] 2 Cli. 213. 

662. Add. Annotation : — Gonsd. Re Londes- 

borough, Spicer v. Londesborough, [1923] I 
Ch. 600. 

6&2a. .] — (1) By a settlement 

certain hereditaments were settled to the | 
use of certain trustees diu'iug the life of A. i 
without impeacliment ot waste upon the I 
trusts, & with & subject to the powers there- i 
inaiter declared, with remainders as therein 
mentioned, &; it was declared tixat the 
hereditaments were thereby limited to the > 


trustees upon trust, during the life of A., 
that if at the time of such limitation taking 
elTect in possession A. should not be or have 
been bkpt. the trustees should aUow him to 
enter into A remain in the possession or 
receipt of the rents profits of the settled 
estates during his life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract, was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, on Mur. 1 1, 1922, such hmd 
was conveyed to the purchnaor, subject to 
the agreement ; — Held : tlio piveecds of sale 
of the timber belonged to A. 

(2) At the date of the contract for the sale 
of land & at tlio date of the conveyance, part 
of the timber, to the value ol about 1*500, 
remained uncut: — Held: although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it remained part of the inlieritiuice A 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the iuhoritanco &> still 
remaining subject to the limitations of tlu* 
^cttlc'ment, on severance it became the pro- 
perty of A., &- tlu*retore the 1500 belonged 
to liirn. — Re IjONDEhuoroitoii (Eaiu.), 
c. lx)Ni>ESBoiu>uoJi (Karl), [1923] 1 (’h. 500 ; 
92 L. J. Oh. 423 ; 128 J.. T. 792 ; 67 Sol. 3o. 
439. 

666. Add. Aymotation : — Aa to (J) Refd. lie 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Oh. 750. 

661a. .1 — Re LoNDissuoitoirdir 

(KJAUL), SPIOER V. LONDEHMOROUOll (KAKL), 
No. 6.52a, ante. 

671. Add. Annotation : — Refd. Re Williams’ Si^ttle- 
ment, Williams Wynn v. Williams, [1922] 2 
Oh. 750. 

680. Add. Annotation : — Refd. Rc Williams’ Hettle- 
ment, Williams Wynn v. Williams, [1022] 
2 Oh. 

696. Add. Annotation : - Apld. Re Ixindesborough, 
Spicer v. Londesborough, [1923] 1 Oh. .500. 
Refd. Kursell v. Timber Operators & Oon- 
traclors (1926), 95 li. J. li. li. 

711. Add. Annotation : — Gonsd. Re Xxmdcsborough, 
Spicer V, iiondesliorough, [1923] I Oh, 600. 

712. Add. AnnolfUiona : — Distd. Horlick v. Scully, 
[1927] 2 Oh 15i). Refd. JJoyd-Jones v. 
Olark-Lloyd, [1919] 1 (^h. 424. 


PART IX. SECT. 2, SUB-SECT. 7. 

510 1. Mortgagee.] - The mtgee. ot a 
term for years bolugr In possesion will, 
at the salt of tlio mtgor., he restrained 
from felling timber, although he may 
have obtained the consent of the 
reversioner. — CnisuoLM i>. Sheldon 
(1850), 1 Qr. 318.~OAN. 


PART IX. SECT. 2, SUB-SECT. 9.— A. 

518 i. General rules.] — Goulin v. 
Caldwell (1867), 13 Gr. 493.— CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— B. 

628 i. Cannot enter cut trees .} — 
A landlord is not entitled to enter 
upon the holding of his tenant Sc cut 
down trees there without the tenant’s 
consent. — KAMALRRisnNA Hantal 

. CHAUDHtJRl (1029), 
I. L. R. 67 Oalc, 344.— IND. 


PART IX. SECT. 2, BUB-SECT. 9.- C. 

so. Right to cut trees fiA securing 
profitable enjeegmerU of land .] — A tenant 
may have an implied right to out or 
destroy bush In order to obtain in a 
reasonable way the profitable enjoy- 
ment of tho land, 8t, in lieu of bnmiug 
or destroying the timber, may save it 
Sc sell it for ids own benefit. Where, 
however, the cutting down of the 
timber is done for the purpose of 
making an Immediate profit out ot the 
timber. Sc without any regard to the 
improvement of the land, there is no 
implied grant to the tenant to cut Sc 
sell the timber. 

In the absence of any snoh grant, 
the proiNVty in the timber when out 
vests immediately in the perstm en- 
titled to the first estate of fnheiitance 
In foe or In taiL — H ibawanu 
Oardioeb. (19261 N. Z. h. li. 48; 
reesd. on the tnatB,sub nom. Oaronek 
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V, IIIRAWAKU, (1927] A. C. 388: 

L. J. P. C. 53; 136 L. T. 613; 43 
T. L. R. 198— N.Z. 


PART IX. SECT. 2. SUB-SECT. 10.— 
E. (a). 

649 i. Tenant for life unimiKoc/i - 
able — Trees iakm comjmltKmlg by 
overruling authorUy.l- lit Id ‘ the 
money ipven by way of compcisatlon 
must bo applied by the trustees as 
port of the rorjiiis of the estate. — 
Ga»j& Sc Ropeu V. Piuott Sc De 
JkNNJCR, [1919] 1 1. K. 23.— IR. 


PART IX. SECT. 2, SUB-SECT. 11. 

082 1. Rights inUr se — OuUinn down 
trees.]~lt one Joint owner of land cuts 
timber on it adversely to his co-tenant , 
they become Joint owners of tho timte r 
T he ^vrongfnl art of cutting doe^ iu)t 
dhest the tenant of his interest trt ‘ ‘ 
property. — G odard v. Ti'< k. (l^ 

6 AU. 370.— CAN. 



(Iami78»-«10. 


Enoush and Empire Digest SuppLEHEirr. 


786* Add, Citation : — sab nom, Stbwklby v. 
Butler (1616), Moore, K. B. 880 ; 72 B. B. 
970. 

Add. Annotations : — ^Mentd. Ward v. Everard 
(1606), Comb. 829 ; Bridgwater v, Bolton 
(1704), 1 Salk. 286; Ambatielos v, Anton 
Jurgens Margarine Works, [1922] 2 K. B. 
186. 

789. Add. Annotations: — As to (1) Reid. Joel v. 
International Circus & Christmas Fair (1920), 
124 L. T. 469 ; Cohen v. Roche (1926), 96 
L. J. K. B. 946 ; Kursell v. Timber Operators 
& Contractors (1926), 96 L. J. K. B. 669 ; He 
Wait, [1926] Ch. 962. As to (2) Reid. 
Waimiha Sawmilling Co. v. Waione Timber 
Co., [1926] A. C. 101. Generally, Mentd. 


Thames Sack & Bag Co. v, Knowles (1918), 
88 L. J. K. B. 686. 

746. Add. Annotation : — Apld. Be Londesborough, 
Spicer v. Londesborough, [1928] 1 Ch. 600. 
Reid. Kursell v. Timber Operators & Con* 
tractors (1926), 96 L. J. K. B. 669. 

769. Add. Annotation : — As to (2) Reid. Ambatielos 
V. Anton Jurgens Margarine Works, [1922] 
2 K. B. 186. 

808. Add. Annotation : — As to (1) Reid. Be Thel- 
lusson. Ex p. Abdy, [1919] 2 K. B. 735. 

810. Add. Annotations: — As to (2) Reid. Joel v. 
International Circus & Cliristmas Fair (1920), 
124 L. T. 459 ; Waimiha Sawmilling Co. v. 
Waione Timber Co., [1926] A. C. 101. 


PART IX. SECT. 2, SUB-SECT. 16. 

■k. Purehaser wider covenant to erect 
frame diadling.] — field : entitled, under 
the agreement for purchase, to take 
standing trees to complel e the building. 
— QrBBONSe. Ridolk, [1920] 3 D. L. U 
70 ; fiS O. L. R. 627.— CAN. 

PART IX. SECT. 3, SUB-SECT. 8. 

736 11. .] — The owner of real 

cbtato sold all the hemlook bark 
thereon: — field ; the purchaser had 
a right to fell the trees. — Uatoh v. 
Fwk (I8r>7), 5 Or. 051.— CAN. 

PART IX. SECT. 4, SUB-SECT. . 

804 1. Contract to taJee timber by 
valvMion — Valuation by joint vnluera— 
Subseguent valuation by valuera of 
vendor.] — Deft, agreed to purchase 
oil moroUautablc timber whether 
“ standing or down " on four lots 
belonging to nltf. at 17 per M., deft, 
to do ills own logging & take the timber 
oil. After logging for two years, deft, 
decided to cease work & as some 
merchantable timber remained the 
parties o^ed that two cruisers, one 
apnolntod by each party, should 
ustJmate the quantity left & deft, 
should pay pltf. $7 per M. for what 
remained. The cruisora reported, but 
pltf. being dissatlslled with their 
linrling, had two of his own cruisers 
to make au estimate & they found that 
more tliau double the amount of 
merohantaliio timber I'cmaiued. On 
examination, the joint cruisers admitted 
they did not omise two of the lots, os 
those lots had boon logged by deft. & 
they concluded, without examination, 
thore was no nioroliontablo timber 
there. Pltf.’s own cruisers reported 
that there Avero 80,000 feet of “ down ” 
timber on these two lots w'hiob w'cre 
merchant able. Pltf .’s action to recover 
the value of the remaining timber as 
found by his own cruisers was dis- 
missed : — Held ; the joint orulse was 
such a partial estlmai>e of the remaining 
timber that it could not bo regarded 
as a cruise oontcmplated by the parties, 
& R was not binding. — RisiNSBrrn v. 
Nicola Pine Miltjh, Ltp. 8c Mo- 
Douoall, 11928] 1 D. L. U, 03; 39 
B. O. H. 161.— CAN. 

807 li. Constmotion — Time for 

removal of Hmber.\ — M. oonvoyod to B, 
all the Umber on his land, with a right 
tor B. at all reasonable times during 

years to enter 8c out Sc remove 

same : — Held : the instrument did 
not convey to B. the fee simple In the 
standing timber, but only gave him 
the right to out Sc remove it within 
a reasonable time. — Beatty v. 
Matiiewson (1908), 40 S. O. B. 667.— 
CAN. 

807 ill. I'ertna of painnenL] 

— O BRIbn V. Mackintosh ( 1903), 84 
S. 0. R, 169.— CAN. 

■1. Sale of timber— On land sold to 
third party — Failure to remove Hnther.] 


— Held : no action lay at the Instance 
of the purchaser of the land against 
the purchaser of the timber for any 
supposed broach of duty in not remov- 
ing tho timber, as the only ground of 
action was on the oontraot, which did 
not vest in the purchaser of the land. — 
Rab V. Rankin (1844), 2 Kerr, 463. — 
CAN. 

tm. Subsequent verbal aoreemewt 

to let made timber remain on land — 
Validity.] — Hbolby V. SoiasoNS (1873), 
83 U. 0. R. 916.— CAN. 

sn. ‘ By locatee — SuJisequent 

patent to third party — No reservation of 
limber.] — Lanomaid v. Mickle (1888), 
16 O. R. 111.— CAN. 

Before issue of patent.] 

- Held : the locatee was not, nor 
a .yone claiming under him, after its 
issue, estopped from denying the 
validity of the sale. — C hapibwski v. 
Campbell (1898), 20 O. R. 843.— CAN. 

Bt, Effect of .81 Viet. 

e. 8 d' 37 Viet. c. 23 (O.).l— H otohinbon 
tJ. Beatty (1876), 40 U. O. R. 135.— 
CAN. 

sw. On limit — Duty of vendor to 

maintain title for reasonable time for 
removal of timlier.] — Oaine v. Hchuliz, 
[1927] 1 W. W. R. 600 ; 38 B. O. R. 
332.— CAN. 


BX. Sale of timber— Accepted order for 
timber — Whether property passes.] — B. 
drew an order Ion deft., a pond -keeper, 
in favour of R. for live hundred tons 
of pine timber, which deft, accepted 
be credited R. wltlv tho timber in 
account. R. afterwards assigned all 
his property to pltf. : — Held : In tho 
absence of any proof of title to tbe 
timber in B., or that he had dcllvorod 
it to deft., or of any usage in tho timber 
trade relative to such acceptances, no 
property vested in R. by tho aooept- 
auoe In any spooldc flve hundred tons 
of timber, 8c the action oould not be 
maintained. — P ollok v. Fisher (1849), 
6 N. B. R. (I AU.) 516.— CAN. 

•y. Non-payment of Croton dues 

— night to damages.] — Edsball v. 
Hambll (1866), 16 C. P. 93.— CAN. 


». Right to cut timber during 

specified period — Time for removal 
extended — Interference by vendor.}— 
Deft, having sold to pltfs. the right to 
out & remove within two years the fir 
timber on a oertoin section of land, & 
the time for the removal of the timber 
having been extended by a subsequent 
agreement : — Held : pltfs. wore entitled 
to an injunotion restraining deft, from 
Interfering, within said extended period, 
with the removal of the timber which 
pltfs. had out prior to the expiration 
of the two years from the date of the 
original agreement. — Ridley 8c Rid- 
liKY V. Barclay (B. O.), [1928] 4 D. L. R. 
79 ; (19281 3 W. W. l(! 62.— CAN. 


•a. Value fixed on estimate of 

vendor’s apent — Deficieney in truantity — 
Rescission. 1 — ^Where an agreement for 
the purohase of Umbw Uoenoee tor a 
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certain sum was foimd to have been 
arrived at on the basis that the timber 
was being sold 8c bought at so much 
por thousand feet, & It was found that 
the purchaser had entered into the 
agreement relying on estimates, ex- 
hibited by the vendors* agent, 8c made 
up by a firm of timber-cruisers employed 
by them, showing the total number of 
feet of timber covered by the licences, 
8c it was, afterwards, established, by 
a orulse made for tho purchaser, that 
thore was a shortage of about one-third 
as between the actual quantity of 
timber 8c said ostimatos : — Held .* the 
purchaser was entitled, even though 
there was no fraud, to rescission of the 
agreement.— F dkdkawa 8c Queen 
Charlotte Timber Holding Co., 
Ltd. V. Ambrioan Timber Holding 
C o., American Timber Holding Oo. 
V. PUKUKAWA (B. O.), [1928] 3 D. L. R. 
44 ; [1928] 2 W. W. R. 37.— CAN. 

sb. Ascertainment of quantity.}— 

Doupbt V. Sydney Lumbbiung Co. 
(N. B.), [1928] 2 D. L. R. 613.— CAN. 


sc. Licence to cut timber — Whether 
interest in land — Statute of Frauds .] — 
A Uconco to out a quantity of timber 
within certain proscribed limits, 8c to 
remove tho same, does not convey any 
interest in lands under Stat. Frauds, or 
give anv property in tho standing 
trees. — Kerr v. Connell (1836), Her. 
233.— CAN. 


sd. Trees reserved in clearing 

land .] — ^Whero a locatee of lands, In 
clearing a portion thereof, reserved 
twontv-six pme trees thereon, thinking 
that they would be useful for building, 
but had previously erected a permanent 
house 8c stable, 8c put up fences. Sc 
had enough timber loft for building a 
bam without reserving these trees — 
Held: by thus reserving these trees, 
tho locatee left them the property of the 
Crown, Sc a lloencoe of timber under the 
Crown bad a right to out & remove 
them. — Parker v. Maxwell (1887), 
14 O. R. 239.— CAN. 


■e. Land subject of free grant — 

Interference unth rights of patt^e .] — 
L AKEFIELD LUMBER 8C MANUFACTURING 
Co. V. Shairp (1891), 19 8. C. R. 657.— 
CAN. 


sf. Reservation of right to cut 

Umber for public works— Railway.}— 
Pltf. hmd a licence from the Grown 
under the Ckown Lands* Act for the 
purpose of cutting timber on certain 
lands defined in the licence. In the 
said Uoenoo was a reservation to the 
publio, with the permission of the 
Crown, to go in at any time on the 
said lands 4c out down timber for 
public works ’* : — Held : the inter- 
pretation of the words ** publio works ** 
or ** public pnxposee ** in the Crown 
Lands* Act, or the instaraments issued 
under that Act, cannot be so construed 
as to be applicable to the building of a 
" railroad.** — ^PHiLura v. Reid (1899), 
8 Nfld. L. R. 241.— NFLD. 



GeneraUyt Mentd. Thames Sack & Bag Ck>. 
v. Knowles (1918), 88 L. J. K. B. 685 ; Cohen 
V. Roche (1926), 96 L. J. K. B. 946; KurseU 
V. Timbep Operators & Contractors (1926), 96 
U J. K. B 569 ; Re Wait. [1920] Ch. 002. 

810a. Confiscation by foreign State— Frustra- 

tion.] — By a contract the vendors agrrod to 
sell h the purchasers to purchase the timber 
then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otbendse by force majeure^ or by war, from 
cuttiz^ or disposing of the timber. Merchant- 
able timber was to mean include all trunks 
& branches of trees not less than six inches 
in diameter at a height of four feet from the 
ground. The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest all the timber therein became the 
property of the Latvian State, the agreement 
became annullod, & all the rights of vendors 

6 purchasers in the forest & the timber 
became entirely confiscated : — Held : the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser ; the performance 
of the contract was entirely frustrated by tiie 
act of the Latvian State, & the parties wpi*e 
released from it. — Kurskll v. Timbkh 
Opbrators & CONTRACTOIIS, (1927] 1 K. B. 
298 ; 95 L. J. K. B. 669 ; 135 L. T. 223 ; 42 
T, L. R. 436, 0. A. 

814. Add. Annoiaiione : — Refd. Lloyd- Jones v. 
Clark-Uoyd, fl919] 1 Ch. 424; Ilorhck v. 
Scully, [1927] 2 Ch. 160. 

828. Add. Annolation : — As to (1) Reid. Ite 
Williams’ Settlement, Williams Wynn v. 
Williams, [1922] 2 Oh. 750. 

840. Add. Annotations: — GeneraUyt Mentd. Re 
Crosse, Oldham v. Crosse, [1920] 1 Ch. 240 ; 
Rotunda Hospital, Dublin v. Coman (1920), 

7 Tax Cas. 617 ; Re Shrewsbury Estate 
Acts, Shrewsbury v. Shrewsbury, [1924] 1 
Ch. 315. 


842. Add. Citations .•—119 L. T. 590 ; 02 Sol. Jo. 
716, 0. A. 

846a. S. P, Osborne v. Osborne {cirea 1814), 
cited in 19 Yes. at p. 422 ; 34 E. R. at p. 
674, L. 0. 

Annotationa :—2oM. Wlckliam v. Wickham (1815), 19 Ves. 
419. Raid. Tooker v. Anacslev (1832), 5 81m. 236. 

851. Add. Annotations: — Refd. Doyd- Jones v. 
Clark-IJoyd, [1919] 1 Ch. 424; Horlick v 
Scully, [1927] 2 Ch. 150. 

856. Add. Annotation : — Reid. Horlick v. Scully, 
[1927] 2 Ch. 160. 

874. Add. Annotation Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Oh. 760. 

884a. S. P. Matthew v. Grasse (1613), as reported 
in 2 Bulst. 89 ; 80 £. B. 983. 

Annotation Hentd. Harrison v. Cage (1698), 1 Ld. lUym. 
386. 

g 94 a. Tenant for years unimpeachable 

for waste.] — ^Lessee for years sans waste 


FART IX. SECT. 9. SUB-SECT. 1. 

922 vi. .] — Lawrenob V. Juno* 

(1861), 2 Or. 301.— CAN. 


VoL IL— Agtioottme. Cases 810— 970b. 

cannot pull down trees that ore a defence or 
ornament to the house. — I jONDon (Br.) v. 
Web (1718), as reported in 1 P. Wms. 527 ; 
24 E. R. 601. 

AnnotaHon :-^Reld. Chamberlayno v. Dummer (1792). 3 
Bro. O. C. 649. 

921. Add. Annotation : — Mentd. Burrell v. Loveu 
(1926), 42 T. L. R. 407. 

928. Add. Amwiaiion As to (1) & (2) Consd. 
Wheeler v. Keeble (1914), Ltd., [1920] I Oh. 
67. 

939. Add. Annotation Mentd. A.-O. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. .513. 

944 a, Trees excepted.] — If a lessee cuts 

down the trees excepted out of his lease, the 
lessor shall have trespass vi ct armis against 
him. — Percy’s Case (1009), 13 Co. Rep. 00 ; 
Ley, 20 ; 77 E. U. 1470. 

949. Add. Arwotaiion .‘—Refd. Re Williams’ Mettle- 
inent, Williams Wynn v. Williams, [1022] 2 
Oh. 760. 

963. Add. Annotaiioiis ;—Mentd. Osborne v. Brad- 
ley, [1903] 2 Ch. 4t0; Sharp v. Harrison, 
[1922] 1 Ch. 602 ; Kelly v. Barrett, [1921] 

2 Ch. 379; Pricer Corpn. d’Enorgic de Mtmi- 
magny, [19271 A. (5. .303, Mentd. Stevens v. 
Willing A Co., [19291 W. N. 53. 

964a. Alderman v . Bannihtkr (1820), 4 

I,. J. (). S. Ch. 126. 

070. Add. Annotations .'—Consd. Baldock v. Wcat- 
miustiT City Council (1918), 88 L. .1. K* R* 
502; Sheppard v. Glossop Corpn., [1921] 

3 K. B. 132. Refd. Oldham v. Shoflleld 
('’orpn. (1927), 136 L T. 081 

970a. Omnibus company with right to cut 

trees- Injury to passenger.! - - Where tlu* 
route of an omnibus lies along a road lined 
by tr»‘c8, wldch by permission of the owner 
the ommbus co. have taken reasonable ctu'e 
to cut, itn accident caused to au outside 
passenger by an overhanging branch docs 
not render the co. liable, if there is no 
evidence that the driver was driving too near 
the trees, or that he had any icason to su.spect 
that they were overhanging.- Tkindkr r. 
Great Western Uy. Co. (1919), 35 T. 1^. 11. 
291. 

970b. Overhanging trees ' — Deft, waa pos- 

sessed of land on which there waa growing a 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke m 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft, 
nor his servants knew tliat the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
capful inspection : — Held : deft, was not 
liable, as the more fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as ho neither knew nor ought to have 
known of the actual danger, <fc there was no 
absolute obligation on him to support a tree 
overhanging the rood unless it appear* d, or 
would appear on a proper inspt'ction, that 
nature could no longer bo relied ^ 

support it. — Noble v. Harrison, [1926] 2 
K.^s; 832 ; 96 L. J. K JL 813 ; 135 L. T 
826 ; 90 J. P. 188 . 42 T. L. R. 618 ; 70 
flnl- Jo. 691. D. C. 


PART IX. SECT. 10. 
970 I. lU’ud now “OTOb i.” 
970 11. Head now “ 970b fi.* 
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Part X. — Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs — Act of 1906, s. 1 (4).l — In 
Sept. 1922, pltf., a pig-keeper, saw defts.* 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pltf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1923, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredients used in making bread, together 
with dust & dirt & other odds & ends & 
string : — Held : the words “ on the sale of 
any article ” in the above sub-sect, were 
wide enough to cover the sale of these bakery 
sweepings ; ^ the effect of the sub-sect, was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
it in fact it contained some article deleterious j 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a fecial con- 
tract made for that purpose. — P ulijng v. 
hiDTiETTEii, l/i’D., fl924j 2 K. B. 114 ; 93 
L. J. K, B. 642 ; 131 L. T. 119 : 88 J. P. 83 ; 
08 Sol. Jo. 016 ; 22 L. G. B. 460, 0. A. 

978. Add. Annotation : — Retd. Anderson v. Daniel 
(1923), 130 L. T. 418. 

974a. — ; .] — A seller vlio in fact 

delivers a false invoice commits an offence 
under sect. 0 (1) (6) of the above Act, whether 
tlio nature of the article is such as to make it 
obligatory on him undc*r sect. 1 to deliver 
an invoice or not. — II auvey & Co. v. IIeue- 
FoiiDsmuB County Council, [1920] 2 K. B. 
396 ; 89 U J. K. B. 001 ; 323 L. T. 428 ; 84 
J. P. 196 ; 18 L. G. R. 470, D. C. 

976a. Sending of sample to seller — Act of 

1906, s. 3 (3).] — It is a condition precedent 
to a prosecution of the seller under sect. 0 
(1) (a) of the above Act, on a chai’ge of not 
sending an invoice on the sole of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the sellor.-r- Vaughan v. Gbinoell, 
[1921]3K. B. 412; 91 L. J. K. B. 141 ; 126 
U T. 316 ; 86 J. P. 199 ; 19 L. G. B. 410 ; 
27 Coy, 0. C. 6, D. 0. 

977. Add, Annotation : — As to (2) Refd. Harvey v. 
Uj^refordshire County Council, [1920] 2 K. B. 

078a. Effect of — “ Reasonable excuse.**] — 

( 1 ) As the object of the Act of 1900 in requiring 
the vendor to give tiie statutory invoice ^ 
imposing on him a penalty in the event of 
Ills default is to protect the purchasers of 


fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to ti^e penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the a^cle sold as a 
fertiliser, an analysis of it would necessitate 
so expensive a process as to make^it impossible 
to sell it after analysis at a profit, fiords no 
“ reasonable excuse *' within sect. 6 (1), for 
omitting to give the invoice required bv the 
Act. Semble : neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (8) The 
expression “ without prejudice to any civil 
liability” in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 
purchaser. — ^Anderson, Ltd. v. Daniel, 
[1924] 1 K. B. 138 ; 93 L. J. K. B. 97 ; 130 
L. T. 418 ; 88 J. P. 63 ; 40 T. L. B. 61; 68 
Sol. Jo. 274 ; 22 L. O. R. 49, 0. A. 

Annotation : — An to (2) Consd. Pulllnaf r. Lldbottcr (1924), 
93 L. J. K. B. 542. 

978b. Fertilizers & Feeding Stuffs Act, 1926 

(c. 45)— Implied warranty of fitness — Sale for 
purpose of resale.]— 7/e/d : (1) the warranty 
under mtI. 2 (2) of above Act arises even 
where the goods ai‘(‘ sold to a doul(T who 
intends to res(‘Jl ; (2) s(‘et. 21 of above Act 
is n»jt to be read as excluding the operation 
of the Act in all cases where the sale is to 
satisfy a lien, but is to be read as irieanmg 
{mter alia) tliai the operation of the A<*t is to 
be excluded where the sale is in exercise oi a 
statutory pow’er to satisfy a hen ; (3) wher<‘ 
the seller knows of the purcha.ser’s luiontuui 
to resi'll ih(* purchaser is entitled to reiove 
from the sell(*r, as part t>f the damages foi 
breach of tht* statutory w^arrunty, tlr 
damages & costs reasonably incurred by tin 
purchaser in consoipionce of claims bv In 
subpuirhascrs. — Doulll ((’. G.) & (’o., l/ri 
V. ilAitHEH A: Garkatt (1030), 17 T. L. it. 06 ; 
71 Sol. Jo. 830, C. A. 

978c. — Sale to satisfy lien.] — D obell 

(G. G.) A Co., Ltd. v. Barber A Garratt, 
^vu. 978b, ante. 

978d. Measure of damages for 

breach — Sale for purpose of resale to know- 
ledge of vendor.]— D obell (G. G.) A ('o., 
Ltd. r. Barber A Garratt, No. 978b, ante. 

979. Add. Annotations : — Consd. Pontardawe R. C. 
V. Moore Gwyn, [1929] 1 Ch. 650. Retd. 
Stearn v. Prentice (1918), 88 L. J. K. B. 
422 ; Edwards v. Birmingham Navigations. 
[1924] IK.B. 341. 


PART XI. SECT. 10. 

0 i. Under licence — Under Ftveet 

Act.] — A.-G. FOR B. C. V. RouBursox, 
11924] 1 D. L. R. 1090; 11924] 1 
VV. VV. IL 1155; 33 B. C. R. 325.— CAN. 


hi. JiigM of Crown to sue for 

expenses.] — ^The C’rown in the right of 
the Dominion may sue under Foreet 
Act, R.S.B.C.. 1924 (o. 93). s. 114, to 
recover expenHea incurred bj^ offloiaJs 


of the Dominion Forest Branch in con- 
trolling &, extlnguieblng a fire on 
deft. *8 property. — R. o. Swaxsirom, 
119251 3 D. li. R. 79 ; [1925] I W. W. B. 
713.— CAN. 
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ALIENS. 


Part I. — What Constitutes Alienage. 


I. Add, Annotaiions : — Consd. Markwald v, 

A.-G., [1920] 1 Oh. 348. Held. Johnstone 
V. Pedlar, [1921] 2 A. O. 262. Mentd. The 
Tervaete (1922), 128 L. T. 176. 

8. Add, Annotation : — ^Mentd. Pasbendor v. 

A.-G., Kramer v, A.-G., [1922] 2 Oh. 850 

10. Add. Annotation: — Mentd. North (’hartor- 
land Exploration (’o. (1010) v. It. (1930), -10 
T. L. R. 500. 

13. Add, Annotation : — As to (2) Reid. John- 
stone V. Pedlar, [1921] 2 A, O. 202. 

18a. .] — By an Order in Oouncil made 

on Nov. 6, 1914, Cyprus was annexed, A by a 
Proclamation made thereunder on Mar. 3, 
1915, revoking an earlier Proclamation, it was 
provided that “ all Ottoman subjects, resident 
in Cyprus on Nov, 6, 1914, have become 
British subjects.” An amending Order in 
Council made on Nov. 27, 1917, after reciting 
that doubts had arisen as to the elTect of the 
Order & the proper interpretation of th<* 
Proclamation, ordered that the following 
persons {inter alios) should be deemed to have 
Decomo British subjects by virtue ther(‘of : 

” any Ottoman subject who was ordinarily 
resident actually present in Cyprus on 
Nov. 5, 1914.” Kesp., an Ottoman subject 
by birth, carri<}d on business in Cairo from 
I.S93 to 1913. In Dec. 1913, lie wont to 
Cyprus, & after tliree or four montlis brought 
his family there. lie rentt^d a house in 
Cyprus monthly, & while there discontinued j 
his business in Cairo, lie was present in | 
Cyprus on Nov. 5, 1914, & remained thci*< 
until Oct. 1915, wdion he returned to Cairo, 
his family following in December, lie re- 
ceived a passport describing him as a British 
subject, & was so registered at the British 
Consulate at Cairo, but after annual renewals 
registration was refused in 1919. He sued 
for a declaration that he was entitled to regis- 
tration: — Held: if there were any difference 
between ” resident ” & ” ordinarily resident ” 
the latter became the test by virtue of the | 
int^»rpi*etative Order of 1917 ; but on the j 
facts resp. was both ” resident ” & 

‘‘ ordinarily resident ” in Cyprus on Nov. 5, 
1914, whether or not Cyprus was then his 
domicil ; & whatever may have been his 

motive for going there, he was a British 
subject by virtue of the Order in Council. — 
Gout v. Cimitian, [1922] 1 A. C. 105 ; 91 
L. J. P. C. 18 ; 38 T. L. R. 100 ; svJb nom. 
Gout v. Cimitian, Cimiti.^n v. Gout, 120 
L. T. 293, P. C. 

14. Add. Annotations : — Reid. Markwald v, A.-G., 
[1920J 1 Ch. 348; Johnstone v. Pedlar, 


[1921] 3 A. C. 262. Mentd. The Tervaclc 
(1922), 128 L. T. 176. 

18. Add. Annotation : — Generally, Mentd. Wigg 
v, A.-G. of the Irish Free State (1927), 96 
L. J. P. C. 88. 

20. Annotations : — For ” lie Goodman's Trust 
(1881), 7 Ch. 1). 266 ” rea<l “ He Goodman’s 
Trust (1881), 17 Ch. D. 266.” 

oo CUation:—2r> Cox, C. C. 622, 1). C. 

85. Add. An noted ions : — Mentd. Markwald 

A.-O., [1920] I Oh. 348 J .lohnstono r. 
Pedlar, [1921] 2 A. C. 262; The Tervaete 
(1922), 128 D. T. 176. 

36. Add. AfniotalioJis : — Mentd. Markwald r. 
A.-O., [1920J 1 Oh. 348 ; .lohiLstono i. 
JVdlar. [19211 2 A. O. 262; The Torvneto 
(1922), 128 L. T. 176. 

39. Add. Annofalions : —Mentd. Murkwahi v. 
A.-G., [10201 1 Ch. 318 ; .fohrwtone v. Pedlar, 
[1921 J 2 A. 0. 262 ; The Tervaete (1922), 128 
E. T. 176. 

41, Add. Annoialions : — Mentd. Murkwahi v. 
A.-G., [1920] 1 Ch. 348; Johnstone v. Peillar, 
[1921] 2 A. C. 262; Tlio Tervaete (1922), 
128 h. T. 176. 

43. Add. Annotations : — Refd. Re Anne.sl<*v, 

Davidson Aririe.sley, |1926j Ch. 692; He 
Boss, Homs v. Waterllehl (1921)), 46 E. IE 
61 ; He \vkew, MurjonhanlvH r. Xslvow, lIMlWij 
2 Ch. 259. 

49. Add. Annotations : — Rlonid. Central India 
Mining Co. v. Hoe. (Uiloniale Anversoiso, 
[1930] I K. H. 753 ; Jolmstono v, I»ehlar, 
[1921] 2 A. C. 262. 

49a. Under Treaties of Peace & consequent 
Orders— Who is foreign national— Stateless 
person ** — Denationalised German.] — (1) Pitf. 
having lost PrusHian nationality in 1896, & 
not aequired mitionalitv of a (lerrnan Hlato 
or other nationality : -Held: ho was not a 
German natiomil within Peac(» Treaty of 
Vereailles, Part X., s. 4, or Treaty of Peace 
Order, 1910. 

(2) Htatolossness is not unrecognised by the 
municipal law of this country. 

(3) Whether a man is a German national or 
not must bo decided by German municipal 
law & not by English municipal law. — 
Sh’OBCK V. Pu»r.ic Tuustke, [1921] 2 Cli. 67 ; 
90 L. J. Ch. 386 ; 125 L. T. 851 ; 37 T. li U. 
066 ; 65 8oI. Jo. 005. 

AnnotaiionH : — Aa to (3) Folld. Re C.'Jiainbcrlalri’H .M*f/lffil . 
Ctuuuberlalu v. Chain berlaln, 11021 J 2 Ch. 533. GnuruUi/, 
Eetd. Krarnorw. A.-G., [1923] A. C. 528. 

49b. Burden of proof.] (1) In 

1893 pltfs. were admittedly Germ.in nationals, 


PART 1. SECT. 1. 

1 iii. Birth in Native Indian 

tS^ate.] — ^The subject of a Native Indian 
State to an alien. — Mahombd A Son 
V. IMDUURANTS* APPKAL BOABD (1918), 
38 N. L. R. 7.-6. AF. 

10 to, .1 — Applt., who was 

by birth a Bavarian subject, in 1881 
became a bnisrher of the Orange Free 
Stater bat In 1883 loft the Fre^tate A 


did not return before 1002, at which 
date he was resident in, but not a 
burgher of, the Transvaal. Under the 
Orange State Constitution of 

1878 Free State burghership was lost 
by residence abroad for more than two 
years : — Held : as at the time of the 
annexation of the Orange Frof State 
A Transvaal in 1902 applt. did not 
become a Brittoh subject cither as 
being a burgher of the Orange Free 
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state or as a rrsblfut in the Transvaal, 
he was by InfenNico still a Bavarian 
subjoot. —W olff «. Tiik Thkahury, 
(191«J App. I)., 336. — B. AF, 

PART 1. SECT. S. 

46a i. Under Treatiee of Pearr <i 
conacQuent Ordera — Who in Jnrnt/n 
national — SkUeleaa perarm * ’ — • 

lionaHaed Oerman.) — Paumcv »’ 
TOUIAN, [19221 App. D. 101.-- S AF. 
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& on the "bond fide assumption that they were 
BtUl German nationals on Jan. 30, 192SO, 
when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft, was 
in possession of their London propertv as 
custodian. In an action to obtain release 
of their property : — Held : the orww was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft, to disprove it. 

Pltfs. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visits to 
their mother, &, in the case of one, six weeks’ 
military training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1017 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they wore registered os stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 20, 1923, the Birken- 
feld Govt, after inquiry as to the period of 
pltfs.’ absence from Germany, as to their 
German visits during tliat period, granted 
them certificates to the effect that during 
tliat period they had forfeited their German 
uatiouality by ten years’ “ uninterrupted ” 
residence abroad witliin North German 
Nationality Law, 1870, s. 21, &; were there- 
fore stateless on Jan. 10, 1020. These cer- 
tificates were based on the view of the 
Admanistrative Cts. which, in considering 
whether German visits break tl * ten years’ 
period, look to the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig licichsgericht, which holds that the 
smallest ^^8it, accidenttd or othci’wise, breaks 
the period : — Held : (2) the certificates, 

which were admittedly only pnmd facie 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the Olive was on pltfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid ; (4 ) even if the 
Administrative Ct. view was right, pltfs. hod 
faded to satisfy the English ct. that an 
Administrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1915 & 1021, & previous false 
statements as to their Gfimau visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by imquestionable & un- 
doubted German law they had lost their 
nationality on Jan. 10, 1920. — Hahn v. 
ruBLic Trustee, [1925] Oh. 716 ; 96 L. J. Ch. 
9; 133 L. T. 718; 14 T. L. B. 686; 69 Sol, 
Jo. 824 

49c. British subject marrying German 

— dc naturalised as German during war.] — 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bkpt. or charge it, or until some event shall 
happen . . . whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persons or corpn.,” & in the 
event of the determination during the life 
of H., of the above trust in his favour the 


trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
wife dc his issue & the persons interested 
for the time being .under the ulterior trusts, 
&, subject thereto, were directed to hold idle 
capital A: income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was bom in England of E^lish 
parents but had resided in Germany since 
1906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of naturalisa- 
tion as a German. In these circumstances 
a summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1916, which had 
been paid over to H.’s agent : — Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national ; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ bands from 
Nov. 4, 1916, to Jan. 10, 1020, must 
be paid to the custodian. — Re Chamberlain’s 
Settlement, Cuambehlain v. Chamberlain, 
[1921] 2 Ch. 538 ; 91 L. J. Ch. 34 ; 126 L. T. 
62; 37 T. L. R. 966; 66 Sol. Jo. (W. B.) 
3. 

Annotedtun : — As to (1) Apprvd. Fasbondor v. A.-G., Kramer 
V. A.-G., [1922] 2 Oh. 860. 

49d. .] — A British-bom woman, 

between the date of the signing of the Peace 
Treaty between England Ac Germany & the 
date of its coming into force, went to Geimany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. ; — Held : under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, At 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi). — Fasbendeb 
t). A.-G., Kramer v. A.-G., [1922] 2 Ch. 850 ; 
91 L. J. Ch. 791 ; 128 L. T. 85 ; 38 T. L. B. 
852 ; 66 Sol. Jo. 709, C. A. 

AnivAatxm BeM. Rc Rtuh, Warre v. Rush. [1023] 1 Cb. 66. 

49e. Dual nationality.] — Kramer v. 

A.-G., No. 216j, post. 

49f . Austrian acquiring new natton- 

allty.] — ^An Austrian granted mtizenship of 
the Czechoslovakian liepublic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Troatv of Peace between the Allied & 
Assoc^ted Powers & Austria came into 
force, remains subject to the charge created 
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by ait. 249 (b) of the Gl^reaty A Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not* 
withstanding the provisions of art. 230 of 
the Treaty. — Bothsghild v. Austrian Pro* 
PBBTT Adiunistrator, [1923] 2 Ch. 642 ; 

, 93 L. J. Oh. 608 ; 130 L. T. 176 ; 68 Sol. Jo. 
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^nnofotiona Folld. Bohemian Union Bank v, Austrian 
Property Administrator, [1927] 2 Ch. 175. Coinid. Groedel 
V. Hongartan Property Administrator (1927). 44 T. L. £1. 


49g. Czechoslovakian corporation.] — 

Under the Treaty of St. Germain, wluch 
came into force on July 16, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at tiiat 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. Ac Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix). — Bohemian Union 
Bank v. Austrian Property' Administra- 
tor, [1927] 2 Oh. 175 ; 06 L. J. Oh. H65 ; 137 
L. T. 271 ; 43 T. L. K. 356 ; 71 Sol. Jo. 431. 

49h. Hungarian.] — (1) The cxpiTssion 

nationals of the former Kitigdom of 
Hungary ” in Treaty of Peace (llungarj^) 
Order, 1921, s. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the hlm^eror. 

(2) Where the administrator of IJutigarian 
property has determined that la* is not 
satisfied that a national of the former King- 
dom of Hungary has acquired ip^o facto in 
accordance with the Treaty tlio nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew. — 
Groedel V, Hunoarian Property Admini-^* 
1 (1927), 44 T. L. K, 06. 

491. By what law decided.] — S tocc’k v, 

PuiiLic Trustee, No. 49a, ante. 


49 j. .] — Ke CUAMBEUJ^VIN’S 

Settuement, Chamberlain v. Chamheblain, 
No. 49c, ante. 

49 k. Decision of administrator — Whether 

final.] — By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated I*owers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the coming into force of the 
Treaty to nationals of the former Austrian 


Empire, but it was provided that ** persons 
who within six months of the coming into 
force of the present Treaty show that they 
have acquired ipso facto in accordance witii 
its provisions the nationality of an AUieil or 
Associated Power . . . will not be considered 
as nationals of the former Austrian Empire 
within the meaning of this paragraph.” 
The annex to arts. 249 & 250 sanctioned the 
imposition of a charge on such property, 
rights or interests. Arts. 248 to 262 with 
their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1926, & by art. 1 (I) 
of the Order given full ollect as law. By 
art. 1 (ix), the charge wns imposed on all 
property, rights & inter(‘sts within His 
Majesty’s Dominions belonging U) nationals 
of the former Austrian Empirt) at the date 
when the Treaty came into force. Art. 2 
provided that for the purposes of the fore* 
going provisions of this Order hut not 
including the schedule tlioroin roterred to 
. . . the expression ‘ national of the former 
Austrian Empire,’ does not include persoiM 
who within six months of the coming into 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facto in accordance with its provisions 
nationality of an Allied or Associated 
l^owor ” : — //eW .* whore the administrator 
had decided that he w.as not satisfied that 
pltf., who was originally a national of tlio 
former Austrian Empire, liad acquiretl ipvo 
facto the nationality of an Allied or Asso- 
ciated Power, the ct. would not, in an action 
by him for a declaration that he Invs ‘‘ shown 
that ho has acquired ipso facto in accordance 
with the Tnwity the natiomility of the 
Uepublic of Poland ik that he is not a nat ional 
of the former Austrian Empire within the 
T’roaty & the Treaty of Peace Order, A6 that 
his property, rights & interests in His 
Majesty’s Dominions are iv>t subject to bo 
chai’god under the Treaty At tlib Treaty of 
Peace Order,” go behind the decision of the 
administrator investigate iudepondcmtly 
the question of nationality, — Reitzes De 
Maribnwert V. Austrian Property Ad- 
ministrator, [1924J 2 Ch. 2S2 ; 93 C. .1. (fii, 
687 ; 132 L. T. 42 , 40 V. . R. 098 ; 68 Sol. 
Jo. 044, O. A. 

Anniftatiom:—Vol\i. (iroodel r. Hungarian Property Ad- 
inluiHtralor (IU27), 44 T. Ij. U. O'). Reid. Oroobol v, Uuu- 
garian Property Ad min l»t rat or (1925), 70 Sol. Jo. 345. 

491 . .] — Groedel v. Hun- 

garian Property Administrator, No, 49h, 
ante. 
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Time of Peace. 


50. Add. Annotation : — Refd. The Wilhelmina, 
[1923] P. 112. 

61. Add. Annotation : — Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. 

68. Add. AnnoUUions : — Refd. Rodriguez v. 


Speyer, [1910] A. C. 50; .hdintJi no v. 
Pedlar, [1921 ] 2 A. CL 262. 

eSa. Detention of property -Ratification by 

Crown — Citizen of friendly State personally 
hostile to Crown.]— (1) It is nob a good 
defence to an action of tort brought by a 


1y v)hcU law de- 

nattonaUty mast 

be detennined by the manldjMl law 
of the country oonoemed. — ^P aulkt 
V, CuSTOniAN, [1922] App. D. 161.— 
8. AF. 


PART II. SECT. 2, SUB-SECT. 1. 

sa. Non’Tfgident alienr- -Leave to mie 
in formd pauperis.}— The Supreino Ct. 
of Alberta naa Jurbidlctlon to grant 
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l<>a \(3 to u non-resident alien to 
farrnd pauperis. — ^AnonSTTVf^ t». < ^ n 
I>JAV NOKTH-WBSTERN ItY. C’O C\I1 i 
119271 4 D. L. H. 609; !1'>J7 

W. W. It. 321.— CAN. 
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friendly alien resident in the United Kingdom 
against an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure Sc detention have 
been adopted & ratified by the Grown as an 
act of State. 

Pltf., who was bom in Ireland, having ‘ 
become a naturalised American citizen, 
returned to Ireland in 1916 Sc took part in 
the rebellion of Easter, 1916, Sc was interned. 
On his release he took part in illegal drilling, 
&, on being arrested m Ireland, a sum of 
money was found upon him, which was 
taken Sc detained by the police authorities, 
the seizure Sc detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft, pleaded that pltf. was an alien Sc that 
the money was detained by direction of the 
Crown as an act of State : — Held : the plea 
was bad & pltf. was entitled to judgment. 

(2) Semhlc : the fact tliat a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alien amy until the Crown with- 
draws its protection. — Joiinstonk v. Pedlar, 
[1921] 2 A. C. 262 ; 00 L. J. P. 0. 181 ; 126 
L. T. 809 ; 87 T. L. K. 870 ; 65 Sol. .To. 
679 ; 27 Cox, C. 0. 68, P. C. 

Annotaiion: — Aa to (1) Refd. C3ominerclal & EHtates Co. of 
Egjpt V. Board of Trade, 119^51 1 K. B. 27 

66. Add. Ann oicUion : Rodriguez v. 
Speyer, [1919] A. C. 59. 

69. Add. Annotation : — Mentd. Wcld-Blundcll v. 
Stephens, [1910] 1 K. B. 520. 

70. Add. Annotaiion : — Refd. Rodriguez v, 
Speyer, [1910] A. C. 59. 

79. Add. Annotaiion : — ^FoUd. Falcon v. Famous 
Players FUm Co., [1026] 2 K. B, 474. 

82. Add. Annotatiojx : —HM. Bchnkc v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

85. Add. Annotations : — ^Hefd. Johnstone v. Ped- 
lar, [1021] 2 A. C. 202. Mentd. Markwald 
V. A.-G., [1920] 1 Ch. 318; The Terviietc 
(1922), 128 L. T. 176. 

94. Add, Annotation : — Dbtd. Falcon v. Famous 
Players Film Co., 11926] 2 K. B. 474. 

96. To the cross-reference after this case to 
Copyright Act, 1011 (c. 46), add “ <fc, qenerally, 
Copyright, Vol. Xlll., pp. 180-182.” 

97, Add. Amioiatio)i8 ; — Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 318; Johnstone v. 
Pedlar, [1921] 2 A. C. 202 ; The Tervaete 
(1922), 128 L. T. 176. 

105. Add. Annotation : — ^Mentd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

106. Add. Annotaiion : — Mentd. Fasbender v. 
A.-G., Kramer v. A.-O., [1922] 2 Ch. 850. 


114. Add. Annotations : — ConsdL Be Lyne’s Settle- 
ment Trusts, Be Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80. Refd. Be Berchtold, Berch- 
told V. Capron, [1923] 1 Ch. 192. 

116. Add. Ciiations : — Sty. 20, 40, 75 ; 1 Roll. 
Abr. 19b. 

Add. Annotations: — As to (1) Gonsd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79 ; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. V. Sands (1670), Freem. Ch. 129 ; 
A.-G. V. Duplessis (1752), Park. 144 ; Burgess 
V. Wheats, A.-G. v. Wheats (1759), 1 Eden, 
177 ; Rittson v. Stordy (1855), 3 Sm. & G. 
230 ; Sharp v. St. Sauveur (1871), 7 Ch. App. 
343. Aa to (2) Refd. Burgess v. Wheats, 
A.-G. V. Wheats (1769), I Eden, 177. 
Generally^ Mentd. Cage v. Acton (1099), 12 
Mod. Rep. 288. 

119a. .] — A devise of land to 

trustees, upon trust to sell Sc invest th(‘ 
proceeds in the public funds upon trust for 
persons some of whom were aliens : — Held : 
the aliens did not take any interest or estate 
which the Crown could lay cl/pm io. — De 
IToubmeltn V. Sheldon, De Hottrmelin v. 
A.-G. (1839), 4 Jur. 116. 

140a. Member of Stock Exchange.] — By the rules 
of the London Stock Exchange each member 
is elected for one year only. Sc must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March proceed {inter alia) to 
elect such members as they shall deem 
eligible to bo members of the Stock Exchange 
during the following year commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of tliat year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter Sc afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily Sc 
capriciously Sc had been influenced by 
irrelevant considerations : — Held : the de- 
cision of the committee had proceeded solely 
upon the ground of applt. ’s enemy birth, Sc 
before deeming him ineligible for re-election 
on that ground he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly Sc fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision. — Weinberger v. Inglis, [1919] 
A. C. 606 ; 88 L. J. Ch. 287 ; 121 L. T. 65 ; 
35 T. L. R. 399 ; 63 Sol. Jo. 461, H. L. 

See^ further. Stock Exchange. 


PART II. SECT. 7, SUB-SECT. 2. 

129 i. JtUthJt to hold d: dimoae — Law 2 
o/ 1^85 — Act 35 of 1908— Cwnpaav wUh 
A«»a<ir ahartholdara.l — Law 3 of 1885 
& Act 35 of 1008 do not apply to ioint 
stock COB., even though their snares are 
held by Asiatics. — D adoo v. Ekuqbbs- 


DORP, [19201 App. D. 530.— S. AF. 

PART 11. SECT. 8. 

1321. Civil ofj^oa of trust — Town 
inspector.} — The oflSce of town In- 
spector is one of tmst which on alien 


is ineligilile to hold — R. r. HBiGnxoN 
(1) (1922), 69 D. L. K. 386 ; 55 N. S. R. 
(G. & R.) 512.— CAN. 

182 ii. 6'. P. R. V. HEiaeTON (2) 
(1982), 69 D. L. R. 396 : 55 N. S. R 
(G. & R.) 527.— CAN. 
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Part III. — Aliens in Time of War. 


144. Add. Annotation: — ^Refd. Johnstone v. Ped- 
lar, [1921] 2 A. O. 262. 

146, Add. Annotation : — ^Refd. Central India Min- 
ing Co. V. Soc. Ooloniale Anversoise, [1920] 
(IK. B. 768. 

147. Add. Annotations : — ^Mentd. Markwald v. 
A.-G., [1920] 1 Oh. 348 ; Johnstone v. 
Pedlar, [1921] 2 A. 0. 262; The Tervaete 
(1922), 128 L. T. 176. 

149. Add. Annotation : — Mentd. Lala Indar Prasad 
V. Lala Jagmohan Das (1927), 43 T. L. H. 
636. 

154. Add. Annotation : — Mentd. Hodrigucz v. 
Speyer, [1919] A. C. 59. 

166. Add. Annotations : — Apld. Be Sutherland, 
Bechoff V. Bubna (1921), 66 Sol. Jo. 513. 
Mentd. He Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
[1921] 2 A. O. 262. 

166a. .] — A man who, having a busiuess 

& commercial domicil in a neutr^ country, 
returns to his enemy country of origin 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so f/ir as he is able, 
cannot be considered anj-thiiig but an enemy, 
& his business is an enemy firm Ac the asset .s 
are enemy property. — The Antweupkn, 
[1919] P. 262, n. ; 89 L. J. P. 26, n. 

Annotaivm: — Mentd. Tho Parana, [lUiy] P. 249. 

150b. .] — An action was brought to 

recover a debt by a firm consisting ot two 
French subjects «te a Ccrman 8ub|€*ct, A a 
sequestrator was subsequently appointed in 
respect of the propei-ty of tho German 
pltf. : — Held : as the German subject was | 
not residing nor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necesHoi’y pjvrty. 

Re SUTHJBJHLANli (DuciiEss), Bechofp a 

Go. V. Bubna (1921), 0.j Sol. Jo. 613. 

167. Add. Armotaiiona : — Retd. He Sutherland, 
Bochoff V. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. Re Ferdinand, Ex-'J’sar of Bulgaria, 
[1921] 1 Oh. 107 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

160. Add. Annotaiiona : — Generally t Mentd. The 
Dirigo (1919), 88 L. J. P. 192 ; The Noordam 


(No. 2). [1919] P. 255 ; The Edna, [1021] 1 
A. C. 735 ; The Kronprinsossan Margaret a, 
The Parana, etc., [1921] 1 A. 0. 480 ; T'ho 
Vesta, etc., [1921] 1 A. 0. 774. 

161. Citation : — For “[1916] A. 0. 421“ read 
“ [1916] 1 A. C. 421.“ 

Add. Annotation : — (o (1) Consd. Stoock i\ 
Public Trustee, [1921] 2 Ch. 07. 

162. AM, Annotaiiona: — As /o (1) Consd. Siocck 

V. Public Trustee, [1921] 2 C’h. <17. As to (2) 
Refd. Stoock v. Public Trustee, [1 921 ] 2 Clu 07. 

163 . AM. Annotation : — Reid. Re Sutherland, 
BechuO. V. Bubna (1921), 05 Sol. Jo. 513. 

166 . AM. Citation: — aubaeqitent proceedings (1921 ), 
65 Sol. Jo. 613. 

168 . AM. CUation .*—1 Br. A Col. Pr. Cos. 606. 

AM. Annoiedion : — Generallyt Mentd. Cas- 
dagli V. Casdagli, [1919] A. 145. 

178 . AM. Annotations Mentd. Jiv Ferdinand, 
Ex-Tbar of Bulgaria, [1021] I (]h. 107; 
Jolinstono v. Pedlar, [19L‘l j 2 A. C. 262. 

181 . AM. AHnolafio)t<t : —Mentd. Tho Dirigo 
(1919), 88 L. J. P. 192 ; Tho Noordam (No. 2), 
[1919] P. 2.>.> ; The Edna, [1021 j 1 A. G. 735 ; 
Tho Kronprinsossan Margarcta, Parana, 
etc., [1921] 1 A. 0. ‘186; The V'esta, etc., 
[1921] I A. 0. 774. 

183 . AM. Annotalhn : -Refd. Tl«* Ijut/.ow, [ 191 8) 
A. 0. 435. 

187 . AM. Ainiotalions : Consd. llodriguey, v. 
Speyer, [1919| A. G. 59. Refd, ErUd Bieln^r 
V. Itio Tinto (k)., etc., [J918| A. (i. 260 ; Re 
Badischo ( Jo., Ba> (*r Go., etc., (1921)2 ( Mi. 33 1 . 
189 . AM. Annotations Podriguez v> 

Speyor, [1919] A. G. 59. Mentd. Geniral 
India Mimug (’o. v. Hoc. Goloniale AnverHoise, 
(1920] 1 K. B. 75.3; Jiduistone v. l‘e<ilar, 
[1921] 2 A. C. 202. 

192. Add. Annotation Refd. Ilodrigiu^z v. 

Speyer, [1919] A. G. 59. 

195 . Add. Ayinolatiotui Ah to (1) Consd. The 
Poona (1015), 81 L. J. 1». 150; Tho St. 
Tudno, [1916] I*. 29J ; Itc Hilekos, Rr y. 
Muhesu Puliber PlantaiK ns, [1917] I K. B. 
48 ; Re Biwlische Bayer Go., etc., 1 1921 ] 
2 Gh. 331 ; PusHian (J<>mmer(*ial A Indusirial 
Bank Comptoir d’EscomiiG^ d(j Mulhouse, 
[1923] 2 K. B. 630. Refd. It. v. L. G. G., 


PART HI. SECT. 1, SUB-SECT. 1. 

151 li. ^.1 — The subjeot ot 

an alien State at war with His Majesty, 
who rosldes in the province of Quebec 
& has submitted to the laws of that 
country, not an alien enotuy. — 
RAOtrsz V. Moxtreal Harbour Cosois. 
(1916), 18 Q. P. K. 98 ; Q. R. 26 K. B. 
97.-^ AN. 

1561. Place of residence d: 

carrying on trade .] — “ Enemy ” means 
a person, of whatever nationality, who 
resides or oarries on business in enemy 
territory. — Lajapel v. Bbkqeb (1917;, 
40 O. L. R. 166 ; 38 D. L. R. 47.— 
CAN. 

15511. .1 — The question 

whether a person is an aUen enemy is 
determined not by his nationality, but 
by tbo place where he reeides or 
oarriee on business. — R bvxni:.tow- 
Cbiminil V. Strkaustown Rural 
Munioipalitt, No. 511, [1917] 3 
W. W. R. M6; 87 D. L. R. 394; 
affd., [19201 1 W. W. R. 678; 62 


D. L. R. 266 ; 15 AlU. L. R. 204.— 

CAN. 


166 ill. .1— A MlHBlon ho- 

cioty, tho headquarters of wiiich were 
in Germany, held property In Natal 
& had an agent there for the manage* 
ment of its property & interests . — 
Held : (1) the society was resident in 
Germany A was an alien enemy ; 
(2) a person’s place of business, though 
one test. Is not the sole test of his 
eilomy oharoctcr. — Smisi v. Ubrmans* 
BERO Mission SocisTr (1916), 37 
N. L. R. 409.— S. AP. 

1661V. .1 — An “alien 

enemy “ does not mean a sulject of a 
State at war with this country but a 
person of any nationality who rosldes 
or carries on business in an enemy 
country. — ^M alcomgss v. Durban 
Town Council (1917). 38 N. L. R. 
276.— S, AF. 


St. Who is an “ enemy “ wUhin 
Vreaty of Peace (Germany) Order, 1920, 
. 32.)-~BAX7MrSLDS:R v. Sbobexarv 
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OK HfATK OK Canaoa, [1927] Exfl). 
U. it. 86.— CAN. 

PART III. SECT. 1. SUB-SECT. 2. 

sa. Widow of naiuralisul lirUtHh nuh 
Ject — lieium to foreign eourUry afltr 
death of hmiband.] — ilcHp., a (iennaii 
Bubjout hy birth, married a imtuiullM'd 
British subject In (Juno Colony. Aft« i 
the death of her tiusband in 1001 icHp 
returned to Germany whoje she 
resided until 1915, & thon n moved 
to SwitaorJttud -l/dd h , 

not an enemy uuditr Art 39 ot 1916. — 
Tub TBBAflUttir ». Hank, [1919] App. IJ. 
69.— S. AF. 


PART 111. SECT. 1. SUB-SECT. 4. 

193 iii. A person who volun- 

tarily resides in a hostile country for a 
subbtantlttl period of time acquins 
the disability attaching to an enemv 
daring that period even if be w i 
British subject, unless such vcHideno 
IS with the consent of tho f'KJvvn 
Haji Ah Jon v. Aboul Jai.il Kuw 
(1920), L li. K. 1 Lab. 276.— IND. 



Cases 1^199. 


ENCUSH A1;D EmPIBB DIOBST SuPFLEUXSt. 


Ex p* London & Provincial Electric Theatres, 
[1D16] 2 K. B. 466 ; aapham SB. Oo. v. 
Handela>en-TranBport-Maatschappij Vulcaan 
of Kotterdam, [1917] 2 K. B. 639 ; Continho 
Oaro V. Vermont, [1917] 2 K. B. 687 ; Elders 
& Fyffes V. Hamburg Amerikanische Packet- 
fahrt Act., Elders & Fyffes v, Hamburg 
Oolumbien Bananen Act. (I&IS)* 34 T. L. B. 
276 ; Re British Incandescent Mantle Works 
(1923), 129 L. T. 126 ; Swedish Central By. 
v. Thompson, [1924] 2 K. B. 266 ; Bussian 
Commercial & Industrial Bank v, Oomptoir 
d Escompte do Mulhouse, [1926] A. O. 112 ; 
Bohemian Union Bank v. Austrian Property 
Administrator, [1927] 2 Ch. 176. As to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Hambom, [1919] A. 0. 908. 
Consd. The Noordam (No. 2), [1919] P. 255 ; 
Re Badische Co., Bayer Co., etc., [19211 2 
Ch. 831. Refd. The Vesta, [1020] P. 385; 
1. B. Comrs. v. Sanaom (1921), 8 Tax Oas. 20. 
As to (3) Consd. Re Hilckos, Ex p, Muhesa 
Bubber Plantations, [1917] 1 K. B. 48. 
Refd. Re Badische Co., Bayer Co., etc., [1921] 
2 Oh. 331. As to (4) Consd. Re Hilckos, 
Ex p. Muhosa Bubber Plantations, [1917] 
1 K. B. 48. As to (6) Consd. Bio Tinto Co. 
t>. Ertel Biebcr (1917), 116 L. T. 810 ; Tingloy 
V. Muller, [1917] 2 Ch. 144 ; Naylor, Benzon 
V, Krainische Industrie Gesollschaft, [1018] 
1 K. B. 331 ; Stevenson v. Akt. fur Carton- 
nag^n Industrie, [1918] A. 0. 239. Retd. 
Re Aramayo Francko Mines, ri9i7] 1 Oh. 
451 ; Ertel Bieber v. Bio Tint Co., [1918] 
A. C. 260 ; Bodriguoz v. Speyer, [1919] A. C. 
69; Re Munster, [1020] 1 Ch. 268; Re 
Ferdinand, Ex -Tsar of Bulgaria, [1021] I 
Ch. 107 ; Re Bush, Warre v. Bush, [1923] 

1 Oh. 66 ; ^^ujjpson r. Maurice’s Exois. (1920), 
14 'I'ax (’as. ."HO. Generally ^ Mentd. Bussian 
Commercial ^ Industrial Bankv. British Bank 
for Foreign Trade, [1021] 2 A. C. 438 ; Brad- 
bury V. EngUsli Sewing Cotton Co., [1922] 

2 K. B. 600 ; ’J’odd v. Egyptian Delta Land 
& Investment Co., [19281 1 K. B. 152. 


196a. .] — Re Badische Co., Ltd., Re 

Bayeu Co., Ltd., Re Griesheim Elbktron, 
Ltd., Re Kalle & Co., Ltd., Re Berlin 
Aniijne Co., Ltd., Re Meister Lucius & 
Bbunino, Ltd., No. 406a, post. 

198. Add. Annotations Consd. Central India 
Mimng Co. v. Soc. Colonialo Anvorsoise, 
[1920] 1 K. B. 763; Re Dautsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
/ebora v Ottoman Bank, [1927] 2 K. B. 254. 

19Sa. .] — In Jan. 1914, pltfs. entered into a 

contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered ofXlce at Antwerp, to sell to 
them manganese ore deliverable in cei'tain 
quantities during the second half of 1914 A 
the tlu*ee following years alongside steamer in 
Bombay. In Sept. 1014, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
(‘amo himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the Geiman occupa- 
tion of Antwerp the German authorities 
placed the co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & shareholders were 
hdid at which formal business was transacted. 


These meetiziM were held so as to comply 
with Belgian law A to keep the co. in exist- 
ence. The CO. also collected & paid debts 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loa^ & with the like ooject it created a 
debt agai^ its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pltfs. contended that the co. was an enemy, 
& they claimed a declaration that the con- 
tract was dissolved A was no longer binding 
on them : — Held : pltfs. were entitled to the 
declaration claimed ; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to “ carrying on business ” within the 
Proclamation of Sept. 14, 1916, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a ’'carrying on business,” & constituted 
the co. an ” enemy ” within the Proclama- 
tion. — Central India Mining Oo. v. Soci^t^j 
OOLONIAJ.E Anvbrsoisb, [1920] 1 K. B. 753 ; 
89 L. J. K. B. 769 ; 122 L. T. 461 ; 36 
T. L. B. 88. 0. A. 

198b. .] — Germany was in effective military 

occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country by 
a German bank, of which a Belgian bank 
carrying on business in Brussels was an un- 
secured creditor : — Held : the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 106), s. I (3). — lie Deutsche Bank 
(London Agency), [1921] 2 Oh. 291 ; 00 
li. J. Oh. 449 ; 126 L. T. 20 ; 37 T. h. B. 912 ; 
66 Sol. Jo. 781. 

198c. Registered In allied country — Government 
overthrown — Non-recognition of usurping 
Government.] — Pltfs., an insurance co. with 
its retpstered office at I’etrograd & a branch 
office in England, in Apr. 1917, entered into 
a reinsurance treaty with defts., an English 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pltfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Bussia, & as the British Govt, was carrymg 
on warlike operations against them pltfs. 
were alien enemies, A that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed : — Held : as tlie 
Bolshevist Govt, had not been recognised 
by this country as the Bussian (3k>vt., & as 
pltfs. had not adhered to the Bolshevists 
pltfs. were not alien enemies ; & as defts. 
with knowledge of the facts had continued 
to treat; the contract as alive by crediting 
pltfs. with premiums & debiting them with 
losses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pltfs. were entitled to recover. 
— Eastern Carrying Insurance Co. v. 
National Benefit Life & Property Assur- 
ance Co., Ltd. (1919), 35 T. L. B. 292. 

199. Add. Citation:--! P. Cas. 75. 

Add. AnnoieUions: — Mentd. The Abonema, 
The Hillerod, The Florida, The Albania, 
The Adjutant, [1919] P. 41 ; The Achilles, 
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[1919] P. 840 ; Be Certain Craft Captured on 
Victoria Nyanza, [1919] P. 88 ; The Orteric, 
[1920] A. C. 724 ; The Vesta, etc., [1921] 
I A, O. 774 ; The Anichab, etc., [1922] 1 
A. C. 285 ; Netherlands - American Stoom 
Navigation Co. v. Procurator-General (1926). 
42 T. L. B. 81. 

201. Add. Annoiation : — Reid. Johnstone v. Pedlar. 
[1921] 2 A. 0. 262. 

202. Add. Annotaiion: — Consd. Hodriimez v. 
Speyer, [1919] A. C. 69. 

204. Add. Annoiation: — Consd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

205. Add. Annoiation: — Consd. Be Ferdinand, 
Ex-Tsar of Bulgaiia, [1921] 1 Oh. 107. 

207. Add. Annotations: — Held. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. 0. 202. 

208. Add. Citation : — 1 P. Oas. 76. 

Add. Annotations : — Held. The Achilles, 
[1919] P. 340 ; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83 ; The Orteric, 
[1920] A. 0. 724; The Vesta, etc., [1921] 
1 A. C. 774 ; The Anichab, etc., [1922] 1 
A. C. 236. Mentd. The Aboncma, The 
Hillcrod, The Florida, The Albania, The 
Adjutant, [1019] P. 41 ; Netherlands- American 
Steam Navigation Co. v. Procurator-General 
(1926), 42 T. L. R. 81. 

208a. Effect of Trading with 

Enemy Acts, 1914-1916.]— -(1 ) Under the 
common law of England the Crown has always 
had &, subject to the effect of tlie above 
Acts, still has the right to seize & forfeit 
private property, including chosos in action 
&> equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law right 
of forfeitui-e that that right must bo treated 
aa being thereby, at least temporarily, 
superseded. 

(2) In order to complete tlie title of the 
Crown to property so seized an inquisition 
of office must be held before the couclusion 
of peace. — Be Ferdinand, Ex-Tsah ob' 
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Bxtlgabia, [1921] 1 CJh. 107 ; 90 L. J. Ch. 1, 
C. A. 

A nnotoKon : — €feneraUyt Mentd. Netherlands- Amorloitn Steam 
Navigation Go. t*. Proourator-Gonoral (1926), 42 T. L. II. 
81. 

209. Add. Annottdion: — Refd. Rodriguez u. 
Speyer, [1919] A. C. 69. 

215a. Treaties of Peace de consequent Orders— 
What property subject to charge under — 
Rlaht to assessment of damages in collision 
action.] — Before the outbreak of war, dofts., 
the German owners of the steamship 3f., 
recovered judgment against the British 
owners of the steamship K. for tiie amount 
of the damage arising out of a collision 
between the two vessels, & t ho damages were 
referred to the registrar Ac merchants for 
assessment. Before defts. liad tiled tlicir 
claim in the registry the war h<id broken out 
A few days before the Peace Trc^aty wjw 
ratitied the claim Ac vouchors wore tiled, but 
by consent they were treated os having been 
tiled after the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the tiling & service of the claim Ac voucliers 
on the ground that under arts. 296 Ac 207 of 
the Treaty Ac Treaty of Peace Order, 1919, 
8. 1 (xvi Ac xvii), the parties had no right 
to litigate tiie claim in the registry, inasmuch 
as, being a debt owing to Gorman nationals, 
it h^Mi to be settled through tlie int<‘P voli- 
tion of clearing houses: — Held: (1) defts.' 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the riglit to be retained Ac liquidated “ in 
accordance with the law of tlie allied State 
. . . concerned,” narnelv, Grt‘at Britain ; 

(2) not being a debt, art. 290 did not apply ; 

(3) although defts. would not be able to 
liandlo the sum awarded, there was nothing 
in art. 297 or in Tr<‘aty of Peace Order, 
B. 1 (xvii) to deprive defts. of their right to 
proceed to a reference, or to prevent pltfs. 
paying money into ct. with a notice that it 
was in satisfaction of the clattn of Gorman 
subjects. — The Marie Gartz, [I920| P. 172 ; 
89 L .1. P. 200 ; 123 U. T. 080 : 30 T L. H. 
417; 15 Asp. M. li. 0. 98. 

I, Debt— Due to German.] — (Jlauso 

14 of the annex contained in the Hched. to 
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206 H. (p. 147) For “ Van Zvn v. 
PIBNMA.N '* read *' Van Zul v . Pib- 
NAAB." 

sb. Sheurea held by enemy subfed — 
Vested in Public Trustee — Power to 
— Held ; War PreoaatlonB (Enemy 
Shareholders) RegnUtUons, 1916 reu:. 
11 (2), which empowered the A.-G. 
to authorise the Public Trustee to 
sell shares in a co. trausforred to him 
as being held by an alien enemy, was a 
valid exercise of the power conferred 
by War Proeantlons Act, 1914-1916, 
s. 4, Sc was within the defence power 
of the Commonwealth. — Burkabu e. 
Oabubt (1018), 26 O. L. B. 422.— 
AUS. 

so. .1 — HeW: War Pre- 

cautions (Enemy Shareholders) Regula- 
tions, 1916 Teg. 11, authorised the sale 
of shares transferred to the Public 
Trustee, notwithstanding that some 
beneficial interest in the shares was 
held by a person not an enemy subjeot. 
Sc was a valid exercise of the power 
oonforred by War Precautions Act. 
1914-1916. 8. A— Bubxabd «. Oaklbt 
(1920). 27 G. L. R. 520.— AU8, 

212 1. Patent in name of alien enemy 
— Royalties paid by licensee duriny sus-. 

J.B. 


pmsion of patent — WtM entitled to .) — 
lleld * (1) royalties paid by the 

llcenseo from Uie date of his lloenco up 
to the expiration of six months from 
the ending of the war. t.e.. to Jan. 10. 
1920, were not sums belonging to an 
enemy, & were not properly In the 
hands of the custodian ; (2) royalties 
paid or to bo paid after June 10, 1920, 
were properly paid or payable In tho 
hands of tho custodian an a djbt duo 
to an enemy. — Re Synthetio Druo 
C o., [1925] Exob. C. R. 196.— CAN. 

216 I. Licensed to trade for limited 
T^nwses — Banking tremsadwns .] — ^Tho 
London agency of a German bank, 
which at the outbroak of war in 1914 
became an enemy, held a bill, drawn 
by a German subject Sc accepted by 
a Scotsman, wbloh had been sent from 
Germany for oolleotion. It bad been 
the practice of tho bank that, if bills 
so sent were dlshononred, no legal 
proceedings were taken against ao- 
cei>tor8 In Groat Britain, but the 
bins wore retransmitted to the German 
office so that proceedings might be 
taken (n the German ots. against the 
German Indorsers. Licences covering 
the whole period of the war were 
Issued to the Loudon agency, empower- 
ing It to carry on banking bttsincss 
under supervfaion. to the extent of 
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complying current tiansaotlons, so as 
to make its loalisablo assets available 
to Its crodiU>rs, *' so far as those truns- 
actions would Id ordinal y course have 
boon can led out through the London 
establishment. Tho bill haviog boon 
dishonoured on pro mentation, was 
retained by the London agency, which 
debited tho German office with tJie 
amount, Sc filed a letter, which owing 
to war conditions could not bo sent, to 
tho Gorman office intimating the clr- 
cumstauoos. In an action on tfio hill 
brought in 1922 by the Public Trustee 
against tho Scottish aocovtor — l/tbi 
as an action on the bill was nr>t a 
transaction that would In ordiiuiry 
course have been conled out tluough 
tho London agency, tho licences oou- 
ferrod no right to hue — PUBLIC 
Trcsi’BB f. Davipbon, 11925] S. G. 
451.— BOOT. 

216 11. Substitute this number for 
216 i. in original volume. 

216b i. Treaty of Peace dt conse- 
quent Orders — What properly siUgect 
to charge under — “ Debts — What are I 
— (1) Deposits of money with <ho 
National Trust Co. for investment in 
securities, repav^nt of which w/i*< 
guarantee on dates which fell dunoj/ 
the war ; (2) not deposits in a suviii/s 
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Treaty of Poace Order, 1019, does not aitect 
the ngbts of an individual British national 
to refw a claim by •the Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a Qeiman 
national, & is therefore an “ enemy debt ** 
within Treaty of Versailles & Treaty of Peace 
Order, 1919. — Olbabino Oevice OoKtboller 
r. Edwaeds & Co. (Bkbad Strhest), L^d.. 
[1923] W. N. 245. 

215c. Trust estate — Accumulations of 

Interest.] — Be Chamberlain’s Settlement, 
Chamberlain v, Chamberlain, No. 49c, 
ante. 


216d. .] — Re IIallenstein, 

Halsted V. Blank, No. 287c, 'post. 

216e. Accumulations of annuities.] 

— ^By his will a testator, who died on Jan. 14, 
1919, directed his oxors. to pay annuities to 
an Austrian & two German nationals until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.” No part of the annuities could bo 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
meht Act, 1914 (c. 12), but accumulations 
wore retained by the exoi^s., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian : — 
Held : (1) as the Act of 1914 oi iy suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab tnUio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1020, by 
the charge imposed by the Treaty of Peace 
with Germany & Treaty of Poace Order, 
1919, & in the case of the Austrian national 
as from July 10, 1920, by the charge ii^osed 
by the Treaty of Peace with Austria & Treaty 
of Poace (Austria) Order, 1020 ; (3) the 

accumulations of the annuities until those 
respective dates became subject to the 
charges A payable therefore to the custodian 
or the adniiuistrator of Austrian property 
as the case might bo. — lie Levinstein, 
Levinstein v. Jjevinstein, [1021] 2 Oh. 
251 ; 91 L. J. Ch. 32 ; 120 L. T. 177 ; ti6 
Sol. Jo. 707. 


: — As to (3) PoUd. He Chamberlain’s Settlmt., I 

Choniborlain v. Chamberlain, [1921] 2 Clu 633; He ' 
Biodermann, Beet v. Werthoim, 11922] 1 Ch. 31. 


216f. .] — A testator, whoso 

domicil was English, by his will directed his 
trustees to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set fiee in accumulat- 
ing a trust fund. That trust fund was also 


invested in the Hamburg State Loan. The 
annuitants. A those interested under the 
will in the trust fund, were German nationals : 
— Held: the interests of the beneficiaries 
under the wiU were charged under Treaty of 
Peace Order, 1919, as being “property, 
rights & interests ” in the United Aingdom. 
— Favobjib V. Steineopff, [1922J 1 Ch. 
174 ; eub nom. Be Steineopff, Favobee v. 
Steineopff, 91 L. J. Ch. 165 ; 126 L. T. 
597. 

215g. .] — Under the trusts 

of a marriage settlement of 1903 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marring to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees wore not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustees submitted 
the matter to the ct. The custodian had not 
obtained a vesting order : — Held : both the 
arrears & the contingent future instalments 
payable after Jan. 10, 1920, wore property 
rights or interests within Peace Treaty Order, 
1019, 8. 1 (xvi), &, notwitlistanding the 
infants’ personal incapacity, were caught by 
the charge. — Re NEaBURGBR’s Settlement, 
Fobeshew V. Public Trustee, [1923] 1 Ch. 
608 ; 02 L. J. Oh. 442 ; 120 h. T. 735 •, 67 
Sol. Jo. 600. 

215h. Accumulations of annuifies.l — 

By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national “ until ho shall die or voluntarily or 
involuntarily alienate or encumber . . . the 
same.” Testator died on Aug. 22, 1914, 
during the war. The aunuitv was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
Enemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its accumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
{inter alia) {^yment of debts owing by 
Austrian to British nationals : — Held : (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian. property ; 


bank 6c money's Invested with a loan 
oo. to be withdrawn on notice & from 
tho bank on presentment of the bank 
book ; (3) not mouoars deposited with 
a trust CO. with Instruotions that all 
sums of capital 8c interest so reoeived 
should bo hold by the co. to the orodit 
of tho owner until further advice. — 
Sbchbtaiiy of State or CanaxIa v, 
Nbitzke. Secrktart of State of 
GAMADA V. WlEUMATXB (1021), 68 
wryinj^, 

30 Bacch. C. R. 219.-~OAII. 


215b il. J>ttf to 

Qernian .] — At tlie outbreak of war 
l>etwoou Eug-land Sc Germany in 1914 
deft., as asent, bold certain goods on 
behalf of an enemy subject, which 
goods, on the instructions of his 
prlnolpal, the agent realised between 
the outbreak of war Sc Mar. 30. 1915. 
with the result that he h^d. as the 
proceeds of reahsation. a sum of 
£964 6s. 94. Prior to the war defh’s 
engagement had been at a salary of 
£6 per week. Fltf., os a public trustee. 
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under Trading with tho Enemy Act. 
1914-16 (Fed.), claimed the moneys In 
tho hands of deft. . — Held : the maun 
of pltf. was not defeated by reason of 
the Treaty of Peace, inasmuch as at 
the date of the declaration of war 
deft, was a German national, 8c the 
debt sued for, therefore, did not arise 
out of a transaction or contract msAe 
by a national of one power with a 
national of an oppoong power. — 
I’CBUC TBCBTSS V. ^KBWUOl). [1928] 
W. A. L, R. 112.— AUS. 
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0) the chax!ge created by Tieaty of Peace 
Oi^er was not an involuntary alienation or 
encumbrance within the meaning of the will, 
80 that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property. — Tic 
Bibdjsrmann, Best i?. WaaraBiM, [19221 
1 Ch. 31 i 91 L, J. Oh. 106 ; 88 T. L. B. 37 ; 
66 Sol. Jo. 107 ; on appeal, [19221 2 Ch, 771, 
0. A- 

Trust estate.]— Sec Noe. 215e« 

215g, on/e. 

2161. Shares In English company.]-— 

Fasbbkdejr v. A.-G., Kramer v. A.-G., No. 
49d, ante. 

216J. Property in England.] — A person 

of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a “ Gorman national ” within the Treaty 
of Peace with Germany, art. 297, A Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of tliat Order. — 
Kramer r. A.-G., [1923] A. C. 628; 92 
L. J. Oh. 333 ; 129 L. T. 300 ; 39 T. h. K. 
482 ; 07 Sol. Jo. 562, H. L. ; affg. S. C. 9ub 
nom. Pasbender v. A.-G., Kramer v. A.-G., 
[1022] 2 Ch. 850, 0. A. 

Annotation : — Betd. Re Rush, Wane v. Rush, (1923] 1 Oh. 56, 

215k. Subject to restraint on 

anticipation.] — The charge imposed by Ti’<‘aty i 
of Peace Order, 1919, s. 1 (xvi), upon all I 
property, rights & interests in this country 
belonging to German nationals at the date 
of tlie coming into force of the 'IVoaty of 
Versailles attaches to the inU^rost of a married 
woman, who is a German national , in i>ro]>orty 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restmint upon anticipation. — 1 *uhlic Titos- 
TEE r. Wolf, [19231 A. C. 6U ; 92 li. J. Ch. 
520 ; 129 L. T. 738 ; 39 T. L. U. 653 ; 67 
Sol. Jo. 037, II. Iv. ; revsg. S. C. fiub nom. He 
Rush, Warhe v. Rush, [1923] I Oh. 50, C\ A. 

Annolalifxne Re Nouburgor’H Setflnit , Forcnlicw r, 

T*ubllc Tiiuiteu, [1023] 1 Ch. 508. Blentd. MoiKau v. 
Morgan & Kirby, [1023] R. 1 ; Parr v. A. O., [1020] A. C. 
2;J9. 

^2161. Belonging to foreign bank in 

liquidation.] — Pltfs. were the receivera of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art 200, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currency notes of the bank among the 
several Stat^ among which the territory of 
the former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 


vided that “ subject to any contrary stipula- 
tion in the Treaty, the British Govt, might 
retain A liquidate the property in this 
country of “ nationalB of the former Austrian 
Empire " wliioh expression, as the ct. found, 
included the Austro-Hungarian Bank, tV: 
charge it with the payment of claims by 
British nationals in respect of {inter alia) 
debts due to them by Austrian nationals. 
By the same article Austria undertook to 
compensate her own nationals for the 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator ap{>ointod 
by Order in Council to liquidate the propeHy 
of Austrian nationals in this country & 
administer the abovo-montionod charge. 
Pltfs. claimed that art. 200 was a ** contrary 
stipulation *’ within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to tlie charge, Ac that 
they At not defts. were entitled to administer 
that property : — Held : there was no incon- 
sistency between the two ai’tioles, wlu<*li 
dealt with different subject matters, the 
only ctfoct of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the AuHtriaii 
Govt, carried out its undertaking, Ac the 
action must be dismissed. — I ajxardo v. 
PuHLir Trustee, [1921] 2 Ch. I i7 ; 93 
Ji. .J. Ch. 42r) ; 131 L. T. 200 ; -10 T. E. U. 
610 ; 68 Sol. Jo. 737, C. A. 

216m. Policy money — Payable In 

England.] — Pltf. co. was lncorporate<l by 
special Act of the Jjogislaturo of New York, 
& had its central oilice A tlio bulk of its 
assets in New York. 'J’he co. iiad a branch 
in London, & in most of the capitals of 
Europe, the branch in Pans biiing its licad 
oftico for Europe. The general manager of 
the liondon branch had no general autl>ority 
to issue i>oIicir*8 in this country. Certain 
life policies signed by the pi* 08 ident Ag secre- 
tary of the CO. At; countersigned by the 
general manager for Europe were issued in 
l.ondon to Gcwiiian nationals holoro the 
outbi'eak of the war. The policies were not 
under seal. The policy moneys were ex- 
pi'OBsed to bo payable in Ixindon, but all 
premiums were imyable either at the central 
olTice in New York or at the oHlco whore the 
insurancyO was payable Ac proofs of dcatii 
wore to be furnished at tlio New York oiTflc<*. 
An indorsement on the polii’y provided that 
it should be construed according to English 
law. In an action to determine whether the 
policy moneys payable under the jiolicios in 
question, which had matured on or bc-fore 


2161 i. Bearer share* dt 

debentures in Transvaal mining corn- 
pang .] — Randfontbin Ebtatrb Gold 
M iNiMO Co., Ltd. v. Costodiak of 
Bkbut PaorKRTT. [19231 App. D. 
676.— S. AF. 


216j i. — Property in Aus- 

tralia — Subject to restraint on anttcipa- 
tion .} — The worda " all property, 
rights & intorests '* appearing in oL 4 
of the annex to arL 297 of the Treaty 
of Peace between the Allied Powers 
Sc Germany are wide enough to Include 
on estate for life of a maitied woman, 
being a German national, still under 
oovertoro snhleet to a restraint on an- 


ttoipatlon. — CowpKR e. Fbankxkbbbo 
(19211, 21 r 


I 8. R. N. S. W. 888.— AU8. 


Bd. • Rights of Oerman 

nationals in testators undisjutsed of 
property . ] — The rigJits of Gorman no- 
iionals In testator’s property undisposed 
of by bis will are subject to the 
charge created by Rcgulatioiis of Jan. 
28, 1920, par. 20 (l ). — Re MlTOHXKB, 
[1922] St. R. Qd. 3k— ARS. 

M. Administration of 

trusts in Oermany.y-^He Mjtciinbb, 
UNIOM TEDSTF.K CO. OF AUSTRALIA, 
Ltd. V. A.-G. fob Ookmokwealth of 
AUSTRALIA, (1927) 8. R. Q. 279.— AUS. 

at, ConUngetU inters st.i — 

By a settlement certain property was 
settled on T. lor life, & contingently 
on their sunrlylng him, on {inier alia), 
two German nationals. In Apr. 1925, 

115 


after tlie death of T., ono nf Hkm 
executed a document eifccting < itix j 
a renunciation of her lutcront In the 
settlement of an ttprxilnhm nt of It 
to a British sulip ct /// id : asHinnlng 
the interest dealt nltU \\una contingent 
Intcnjst, It was nrojx rt y within Treaty 
of I’eace ilegulaliotiH, reg. 20. The 
document was Inulioctlve by reason of 
the Treaty of I'eaco iSc regs. 2U A; 21 
mtulo thorcMUidor.- -fir NicKKL, Hom- 
BUfto V. Fuulio Trostkib, [I92m; 
8. A S. n. 148.— AUS. 

•g. Rights acquired under r/ Hlmu 

orders made wuUr Trading with hntnn/ 
Acts not a(fec<«i. l—SLCKi.rAiti oi 
Htatb of Canada v. Gbpenhiiii r 
Ltd., [19261 Kxoh C. R. 29 .— CAN. 



Cmn sum— Slta. Enoush and Empire Diobst Sdfplembnt. 


Jan. 10, 1920, the date when Treaty of | 
Peace Tdth Germany came into force, were | 
property, rights & interests within His ; 
Majesty *s Dominions ” belonging to German ] 
nationals, & as such were subject to the charge 
created by Treaty of Peace Order, 1919, 
s. 1 (xvi) : — Held : (1) there was nothing in j 
art. 299 of s. V. of the Peace Treaty, or in ! 
par. 11 of the annex thereto, to indicate that i 
the property, rights, & interests of the 
assured under such contracts were to be 
excluded from the general char^ under i 
par. 4 of the annex to s. IV. ; (2) Inasmuch i 
as a corpn. might have a dual residence, & I 
there was evidence that pltfs. were resident I 
both in New York & in l^ndon carrying on 
business in both places ds in both places 
being subject to the jurisdiction of the cts., 
it was permissible & necessary to look at the 
terms of the contracts & to determine from 
them at what place the debts would be 
recoverable. Applying that test in the 
present case, the debte were recoverable in 
London where they were expressed to be 
payable, &, that being so, they were situate 
witliin His Majesty^s Dominions & became 
subject to the charge. — Nkw Yore Life 
Insurance Co. v. Publio Trustee, [1924] 
2 Ch. 101 ; 93 L. J. Ch. 449 ; 131 L. T. 438 ; 
40 T. L. R. 430 ; 08 Sol. Jo. 477, 0. A. 

Aimotationa : — Aa io (2) l^fd. Swedish Oentral Ry. o. Thomp* 
Bon. [1024] 2 K. B. 255; Ropublioa do Ouatomala v, 
Nunes, I1U271 1 K. B. 660. 

216n. — Share of enemy parts ir In firm.] — 

So far os English law is concerned one 
partner in a who purchases the share 
of an enemy paitnor therein during hostilities 
acquires no fresh right &, has no fresh remedy 
as a result of such purchase. Such enemy’s 
interest in the concern still falls within the 
category of ** property, rights, & interests 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) for the purpose of 
giving effect to art. 297, & by Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property. — 
Pried v. German Property Administrator, 
[1926] Oh. 767 j 96 L. J, Ch. 4; 134 L. T. 
376; 69 Sol. Jo. 707. 

2160. Joint decisions of Clearing Offices — 

Effect.] — In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.* agent alongdde the 
vessel at Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
procured delivery to their sub-purchasers 
by giving an indemnity to the shii^s, & 
presumably received payment for the nitrate 
from their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the piice of the nitrate & for interest to 
the German clearing office, which in turn 
passed it on to the British clearing office. 
Defts. were prepared to pay what the 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, Js they disputed the 
claim for interest. As the Treaty only 


contemplated the admission of debts, d? 
defts. were prepared to pay the amount 
claimed as the pnce of the goods, the British 
clearing office admitted we debt, A the 
principal money was cleared in 1923. At a 
later period the claim for interest was again 
put forward. This claim defts. stiU disputed, 
but the two clearing offices arrived at a joint 
decision that inter^ was payable upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. IS, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the Treaty was payable upon 
the admitted debt at the rate of 6 per cent. 
^ annum calculated from dates specified. 
The notice then continued as follows : “In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 6 per cent, 
from (the date named) to the date of crediting 
& ad^ce to the German clearing office will 
be credited bv the British clearing office to 
the German clearing office.*’ No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 
clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 
a true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & sbomd, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced : — Held : under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint deci^ons of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
— Clearing Office Controller v. Weir &; 
Co. (1926), 96 L. J. K. B. 88 ; 133 L T. 701 ; 

41 T. L. R. 603 ; 69 Sol. Jo. 809; 22 Lloyd, 
L. R. 280, C. A. ; affd. (1920), 135 L. T. 706 ; 

42 T. L. R. 697, H. L. 

215p. Action against administrator — Whether 

Attorney-General necessary party.] — The 
A.-G. is not a necessary party to an action 
against the administmtor of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added. — 
Groebel V, Hungarian Property Adminis- 
trator (1926), 70 Sol. Jo. 345. 

219. CikUions : — For ** Be Hegelbeiio ’* read 
“ B^ Hagelbbrg.** 

219a. .] — The controller of the 

London agency of an enemy bank appointed 
under the above Act ought not in the absence 
of special circumstances to pay (1) non- 
enemy holders of cheques drawn Mfore or 
alter the outbreak of war by enemy cus- 
tomers ; (2) non-enemy holders of cheques 
drawn before or after the outbreak ol war 
by non-enemy customers ; (8) pre-war 

acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
personB domiciled for payment at the London 
branch. 
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(4) Where cheques are drawn by the head 
^oe or any enemy branch on tl^ London 
branch payable to non-enemy persons, claims 
in rrapect thereof must not be met without 
the direction of the judge. — Be Drbsdner 
(London Aojsnoy) (1920), 64 Sol. Jo. 

426. 

Meet of Treaty of Peace.]— 

(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
exwmy character of creditors is to *be deter- 
mined is the date of the winding-up order. — 
Re Dbutschb Bake (London Agency), 
[1921 ] 2 Oh. 80 ; 90 L. J. Oh. 406 ; 126 L. T. 
20 ; 37 T. L. R. 669 ; 65 Sol. Jo. 492 ; eiibae- 
(Tuent proceedingat [1921 J 2 Oh. 291. 

219c. Who are creditors.] — On the 

outbreak of war three enemy banks in the 
City wore closed, but were afterwards re- 
op^ed under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under wlilch 
they were entitled to a year’s notice, & the 
contracts being subject to German law were 
not determined by the outbreak of war. The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of^ the notice, or damans for wrongful dis- 
missal : — Held : the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, A the applica- 
tions failed. — Be Anglo-Acstrian Bank, 
Re Buesdner Bank, Re Direction deii 
Bisoonto Gesellsohapt, [1920] I Oh. 60 ; 80 
L. J. Oh. 86 } 121 L. T. 640 ; 86 T. L. R. 736. 
Annotation : — Ooiud. Re Vuloaan Coal Co., HarrlHon f>. i 
Harbottle, [1922] 2 Ch. 60, * 

220. Add. Annotaiiona : — Consd. Meyer v. Faber 
(No. 2), [1023] 2 Oh. 421. Refd. Re Vulcoau 
Ooal Co., Harrison v. Harbottle, [19221 2 Oh. 
60. 

221. Add. Annotaiiona ; — Refd. lie Bieckmann 
(1017), 117 L. T. 713; Meyer v. Faber 
(No. 2), [1923] 2 Ch. 421. 

221a. UabiUty of third party to put 

business in funds to meet bills.] — In June, 
1014, defts. by their Paris branch, drew ten i 
bills of exchange, payable in London tliree ' 
months after date, on the Bresdner Bank. 
The Bresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they foil due 
A, imder an arrangement between the 
Treasury A the Bank of Bngland, the amount 
payable was discharged by the Bank of 
Bngland. By 1017 the Bresdner Bank in 
London had repaid the sum due for principal 
A interest to the Bank of England. In 

PART UL SECT. 2, SDB-SECT. 2.— 

B. (»). 

228 1. AtMnO^ Act of 1916, s. 1— 

Buaineaa ordered to be wound up — Sale 
of glock — Ru^ of eonaUnpre of etoek 
or rdum.}— The 

boflinesg Of an alien enemy L_,: 

was ordered to be iround np, upon 
application by the controller under the 
above sect. : — Held ; he waa entitled 
to sell the whole stock, but If there were 
identlflable consignments of unsold 


I stock on sale or return from persons 
with whom be could oommunioaie, 
be must return or store thorn at con- 
siimor's expense. — Re Thomson, Ex p. 
JTLintock, fl918J 1 S. L, T. 137.— 
SCOT. 

sj. Trading with Enemy Acte. 1914- 
1916 — BuHneee ordered to be wound 
up — Power of eontroUer to 
—Held: s. de of the 1914-10 Acts 
authorised the Minister for Trade & 
Customs to confer upon a controller 
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V6l ll.*-AUeiis. Cases 219ar— 22ab 

1018 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Bresdner Bank in London to be wound up, 
A appointed a controller to wind up tho 
busineis, with power to collect all moneys 
owing to the A to bring actions in tho 
name of the bank t— Held .* (1) the trans- 
ition was part of tho “ business ” of the 
London ^ branch of the Bresdner Bank ; 
defts.’ liability to put the Bresdner Bank 
in funds to meet the bills was an asset of the 
Ixindon branch witiiin the above sect,, 
even if the I^ondon branch accepted the bills 
on the instructions of tho head office in 
Berlin A debited the current account of the 
head office with tho amount paid on tho bills, 
A dofts. were liable to rtmay pltfs. tl»e money 
paid by them to tho Bank of England in 
respect of the bUls with stmplo interest at 
5 per cent, on each instalment from tlio date 
of payment ; (2) the action by tho controller 
in tho name of the Bresdner Bank (Ijondoii 
Agency) was not an action In the name of a 
branch of that bonk but an action in tho 
name of the Bresdner Bank, A the addition 
of the words “ London Agency,” being merely 
descriptive, did not change pltfs. from being 
the Bresdner Bank into something unknown 
to the law as a legal person. — Buesdneu 
Bank v. Russo-Asiatio Bank, [1923] I Ch. 
200 ; 92 L. J. Oh. 204 ; 128 L . T . 633 ; 67 
Sol. Jo. 277. 

Annotation : — Qenerallv, Hentd. RtiHRlun Coiiiniuicinl & 
ludUHtrlal Bank t*. Con)plolr D’Eseuuipto do MiilhuuHo, 
[19^3 1 2 K. B. 630. 

222. Add. Annolaiwn : — Refd. Meyer v. Faber 
(No. 2), [1923] 2 Oh. 421. 

223. Add. Anfto/at ions Retd. Re Vulamn ('(wil 
(.’o., Ilarrison v. Harbottle, [1022| 2 Oh. 60 ? 
Moyer v. Faber (No. 2), [1923] 2 Oh. 421. 

223a. Action In name of business- 

Addition of words London Agency.’*] — 
Dresdneu Rank v. Tlus8o-A«iiATic Bank, 
No. 221a, ante. 

223b. After Treaty of Peace.] — 

The Treaty of Poa<*e with Oemiany, art. 296, 
which declared that enemy dr^bts as therein 
defined were to be settled through clearing 
offices to bo established afttir the treaty came 
into operation, A the annex to that article, 
are qualified by art. 207, A the latter article 
A its annex cannot be construed as limited 
to a confirmation of what has been done 
under ” exceptional war measures ” prior to 
the coming Into force of tlie Treaty, but 
must bo held to validate all acts A procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the saricti<jn 
of the Board of I’rade, in tho name of eu(*my 
subjects formerly carrying on busincHs in 
London, to recover assets of the business 
alleged to be in the hands of deft. : — If eld : 

powers under whioh the right of that 
controller to apply to the High Ct. 
was not to he nicoBured by the 
standard laid down with regard to 
shnilar ai)rdieatloiia by a llquloator. 
Broken Jlii.Ll’:u>i'iUBTABYC3o.,IiTi> v. 
Wabnock (1922), 30 C. L. R. 362.— AUS. 

sk. knemy Trading Act. X of 191<* 
— Bueinese ordered to be wound up 
— Powere of oontroUer.] — Woi.k ^ 
Dad VBA (1919), 1. L. R. 44 Bom i i 
IND. 
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the action was properly bro\^i ; & a motion 
hy deft, to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed. — ^M byer & Co. v. Faber, 
[1921] 2 Oh. 220 ; 01 K J. Ch. 283; 125 
L. T. 631. 

228c. General poeitlon of controller.] — 

Me VULCAAN C’OAL Co,, Hahrison V. Har- 
BO'fTLE, No. 223f, post. 

223<1. .] — At the outbreak of war 

in 1 914 , a British subject, resident in England, 
& three German subjects, resident in Ger- 
many, were carrying on business in paitncr- 
ship in London. Tiie outbreak of war having 
dissolved the partnership, the British partner 
with the sau^ion of the Home OfTice pro- 
ceeded to wind up the business. He got in 
a largo sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 
controller, appointed in 1018 under Trading 
with the Enemy Acts, 1010 (c. 105) &• 1018 
(c. 31), sued, in tijo name of the firm, the 
British partner for the balance of assets. 
Deft, conl/cnded tliat he had himself claims 
against the business, 6c, that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets ; — Held : imder the Acts, the con- 
troller had not the powers of a trustee in 
bkpc’y., his outside powers being those of a 
liquidator in a voluntary winding up, & ho 
could not therefore override the ordinary 
law of partnership which ent* led deft, to 
the taking of accounts between himself & the 
other partneifl. — MEYKrt Ac Co. v. Faukr 
(N o. 2), [1023] 2 Ch. 421 ; 03 L. J. Ch. 17 ; 
129 lu T. 400 ; 30 T. L. li. 550 ; aub itom. 
Meykh 6c Co. v. Fauer, Meyer Ac Co. v. 
Elder, 67 Sol. Jo. 676, C. A. 

223e. Dismissal of manager by controller 

— Claim by manager for salary & damages for 
wrongful dismissal.]— if c Anulo-Austrian 
Bank, Re Dresdner Bank, Rc Direction 
DER Disconto GESELLScjiAEr, No. 210c, attic. 

223f. Claim by manager to retain 

money as against controUer.] — A controller 
appointed by the Boai'd of ^JVade under 
sect. 1 (1) of the above Act to wind up the 
Englisli business of an enemy co. or Arm, 
does not n^prosent the co. or firm. His 
duties are to gel in the assets & disciiarge 
tlie liabilities of the business. 


By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1018, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1016, 
the Board of Trade made on order to wind up 
the business Ac appointed a controUer under 
sect. 1 (1) of the above Act. On Aug. 31, 
1010, the controUer dispensed with the ser- 
vices of H. At that date H. had in his 
possession ceriain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy bis cBdm for damages 
for breach by the co. of the agreement : — 
Held : the claim was against the co., Ac not 
against the business, Sc H. was not entitled 
to retain the moneys as against the con- 
troller.— Vulcaan Coal Co., Harrison 
V. HARBOTTr.B, [1022] 2 Ch. 60 ; 01 I.. J. Ch. 
401 ; 127 li. T. 274 ; 66 Sol. Jo. 423. 

Jnnotation : — Dbtd. Meyer v. Faber (No. 2), 11023] 2 Ch. 421. 

228g. Sale of business by controUer — 

Damages for breach of oontraot.] — At the 

outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, w’ere hold by, Ac the majority of 
the directors were, alien enemies. A con- 
troUer of the CO. w'as appointed. By the 
appointment of new directors the co. cau^ 
under British management. In Dec. 1015, 
M. Co. agreed to sell, Ac F. Co. to buy, the 
w'hole output of M. Co. until six months after 
the declaration of peace betw'een England 
Sc Germany. In 1019 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up Sc the controller 
sold the busin(^88 : — Held: although at the 
outbreak of wai* M. Co. became an alien 
enemy, yet its business could be lawfully 
carried on under new non-enemy management 
even if enemy shareholders might after the 
w’or benefit by such trading, Ac, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to F. Co. for 
breach of contract. — Re British Incandes- 
cent Mantle Works, Ltd. (1023), 129 
1.. T. 120 ; 30 T. L. R. 244 ; 67 Sol. Jo. 517. 

224. Add. Annoiaiions : — Refd. Re Vulcaan Coal 
Co., Harrison v'. Harbottle, [1022 ] 2 Ch. 60 ; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 

226. Add. Citation:— [1917] H. B. R. 243. 


PART HI. SECT. 2, SUB-SECT. 2.— 
B. (b). 

2SOil. Proof of enemy's 

tniercsi %n propetiu.]~A British sub- 
lort appllod to tho ct. to make a 
vestluR order >e«tlnjf in the cubtodlau 
for Scotland a ship * £20,000, tlie 
freight earned by the ahip while under 
requisition of tho Admlty. Iloavrm.Mi 
that the eueiuj linn, & tlio tuo paTtnera 
thereof, were “ the ownere or at least 
part-ownors of the ** ship ; — UeJd : 
appet. hud fulled to aver u sulllolent 
intoroBt of tho enemy firm Ac Its 
partners In tlte slilp lo make s. 4 (1) 
of the above Ao*- anpUcablo. — Burrell 
V. Maashaven 8.8. Co,. Ltd. (1919), 
66 So. L. U. 634.— SCOT. 

2S0ili. IiMtalmanis of 

mircAote price of sMip—Paid to builder 
by enemy — UMp reyuisiiioHed by Ad- 
mfraUv.]— Scottish nhipbulldora con- 
tracted to build a ship for Austrian 
shipowners. On tho dooloratlon of 
war between Great BritRln & Austria 
tho Yossol was noailug oojnpleUoii, & 
the purohasers had paid Instalnionts of 
the price amounting to £79,732. On 


Fob, 17, 1915, the Admlty. requisitioned 
the ship as she then stood at tho price 
of £86,000, but it was not untllJuly 30, 
1917, that the Admlty. paid the 

builders that sum, & they refused to 
pay any interest from tho date of 
requisition. On DtHJ. 1, 1917, the 

Board of Trade pronounoed an order 
lestlug tho bum of £79,732, mth 
interest from tlie date of receipt of the 
instalments, lu the custodian for 

Scotland under tho above Act: — 

J/cld : tlic custodian was entitled to 
deciXHi for £79,732 with interest from 
the date of the interlocutor of the 
EiiNt Division. — Penney v. Clyde, 
11920] S. C. (H. L.) 68.— SCOT. 


si. War Measures Act, 1914 (c. 2) 
— Whai property can be vaiedr — Trust 
funds — Agreemenl by heneflexaries as to 
disposition of fund .} — By the will of 
W., a oitUseu of the United States, who 
died in 1916 resident there, the residue 
of his estate was given to a trustee for 
the bole use Sc benefit of the wife Sc 
daughter, share Sc share alike. His 
daughter was married to a Gorman 
national. Sc was residing in Germany 
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at the time of her father’s death. 
W.’s widow was a citizen of the 
United States. Eai-ly in 1917, on 
agreement w-as made by tlie trustee & 
tho wife & daughter, pursuant to 
olsuse 11 of tho will, by which, In 
effect, it was agreed that the whole of 
the assets In Ontario bhould bo allo- 
cated to tho widow. In May, 1919, an 
application was made to the ct., 
by tho Secretary of State for Canada, 
for an order vchting in the custodian 
appointed under Consohdated Orders 
rcbpecting 'Trading w-ith the Knomy, 
1916, one-half of the assets situated 
in Ontario of the estate of W., on tho 
ground tlial the said half belonged to 
or was held or managed for or on 
behalf of W.’s daughter, who was an 
enemy. The motion was made under 
Consolidated Order 28, which was 
passed pursuant to the above Aot: — 
Held : it was appropriate & expedient 
to make the order asked for . — Re 
Walker (1919). 46 O. L. R. 66 ; 16 
O. W. N. 328.— CAN. 

234 1. For ** 234 i ” read “ 236 L" 
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286*. To wliul op partnenhlp — 

Partles.>>^At the outbreak of war three 
German subjects were carrying on business 
in London hi co-partnership with V., their 
English partner. Under the partnership 
articles F. was the managing partner in 
London, ^ on the dissolution by the ^clara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been token between 
the partners since Dec. 81, 1913. F. died in 
1020, & deft, was his legal personal repre- 
sentative. By an order of the Board of 
^ade it was ordered that all the property, 
rights, &: interests of tho three German part- 
ner in the assets of the firm in respect of any 
claim against the English partner, or his 
estate, should vest. in plif., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action pltf. as custodian of enemy pro- 
perty with the object of winding up tho 
partnership he claimed an account against 
deft, of ali dealing between the German 
artners & the English partner, including all 
ealings with the partnership assets since tho 
dissolution, payment of what should be found 
due, & on inquiry of what Uie partnership 
property consisted. Tho German partners 
were not added as plifs. in the action : — 
Held : in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, A the action failed. — 
Public Trustbh v. Elder, [19201 Oh. 770 ; 
96 L. J. Ch. 619 ; 136 L. T. 689, 0. A. 

286. Add. Annotation : — Refd. Jte Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 ('h. 107. 

236a. Effect of Treaty of Peace & 

consequent Orders.] —By ClYeaty of Peace 
Act, 1910 (c. 33), Tmity of P(‘are OMer, & ; 
the Treaty of Peace with Germany, the power 
conferred by Trading with the Enemy 
Amendment Act, 1914 (c. 12), s. 5 (2), on ilio 
ct. to authorise tho custodian Ui pay out of 
propert^y piiid to him in resiject of an enemy 
debts duo by that enemy, has, so far as con- 
cerns pre-war debts due by Gorman n/itionals 
to British nationaJs, come to an end. Pay- 
ment of such debts can now be made only 
through the clearing oflice e.slablished un<ler 
8. 111. of J^art X. of the Treaty. — lie NlEU- 
HAUS, [1921] 1 Ch. 2(J9 ; 91 L. J. Ch. 107; i 
30 T. L. R. 425 ; 04 Sol. .lo. 420. 

Annotatwn : — Reid, lie National Bank fur Dcutbchluiul, Ut 
Anslo-Aubtilan Bank, 11921] 1 Cb, 281. 

236b. .] — At the outbreak of 

war a debt was due from a German bank (o 
the lAindon agency of an Austrian bank. 
Vesting orders were made, under which tho 
property in England of the Gemuin bank 
was vested in the custodian. An order liad 


been made, under which the business of the 
liondon agency was wound up a controller 
appointed. The controller applied to tho 
ct. to give directions under tho powers con- 
ferred by sect. 6 (1) or (2) of tho above Act 
that the debt should be paid out of tho ])ro- 
perty vested in tho custodian ; — Held : even 
if the power still subsisted under those sub- 
sects. to direct such payment to pensons 
who were not British nationals under tho 
Treaty of Peace, such power was discretionary 
t'fc the ct. would not/ exercise it, except m 
very special circumstances, but would leave 
such debts to be deidt with under tho Order 
in Council to be made at the termination of 
the war under sect. 5 (1) of the Act. — 
National Bank fur I)KnTs(’nLAND, lie 
Anglo- Austk IAN Bank, (1921] 1 Ch. 281 ; 
90 L. .7. Ch. 15; 123 L. T. 017. 

287. Add. Annotation : — Folld. Drtwlner Bank t>. 
Russo-Asiatic Rank, [1923] I (3i. 209. 

237b. Release of funds In favour of 

British creditors — Mode of distribution.] - 

Funds wei*o released by the <'iistodian of 
enemy assets in this country Irom hl.s (‘hnrgt' 
upon them under the Treaty of Peace OnhTs, 
the release being exprcHHly lin\it<‘d in favotn* 
of crtulitors of British natioruilitv. 3’here 
were no German <‘reditors, but tniTe were 
some foreign creditors. Upon the truHtee’s 
application for diri»ctions : Held : the cl. 
would dii*oct tlie funds to lx* distribute*! 
according to Bkpey. Act, 1911 (c. 59), but 
would give the custodian an op))orl unity of 
being heard, if ho so wished, before tlw* ord< r 
was drawn up.— lie Wiski!,mann, Kx //. 
Thuhtkk (1923), 92 J^. .1. Ch. 319; (19231 
H. A. C. R. 28. 

I. Right to dividends— On shares held by 

alien enemies.] —An English eo. had cciiain 
alien enemy shareholders Tfc certain assols 
in Geimany. J^Vom time to time aftiT 1h<‘ 
outbr<*;ik ol the w-.ar with (humuny, resolu- 
tiofis were passed by tlu' dirt'itors & by the 
CO. in general meeting declaring inlerim U 
final divuhmds respectively, subject in each 
rase to a condition that as regards raeni))erH 
of the CO. resnhmt in Germany, Austria Ac. 
Turkey, th<i divuhmd should be payable 
onl> out of ansets in Geiinany, A6 a^i regal ds 
members resident elscwht're out of assets in 
England. By an order made on Aug. 21, 
1910, under sect. 4 (1) of the above Act, it 
was orderc*d that the right to transf<*r the 
shares lield by alien eneuues to receive ariv 
dividends “ now duo Ac to accruo due tlier(‘on *’ 
vested in tho custodian, Ac the shares were 
transferred int/O Ids name in due eoursi* - 
Held : the resolutions, so fur as they provid<*d 
lor payment only out of assets in Germany, 


sm. Tradiny wUh Enemy Actn, 
1914~1916 — Poieers <£• duties of rus- 
todian — Payment of mnrtyage debt — 
Form of order — Coate ] — Wlicre. under 
8. 9 d <2) of the 1914-16 Actb the Public 
Trustee Is authorised to pay out of the 
property paid to him in respect q 1 an 
enemy subject a rntge. debt & interest 
due by him, tbo ord<^r sbouJd provide 
tiiat the lutgee. should execute a proper 
discharge of the intge. &; deliver up 
upon oath to tho Public Trustee afi j 
tlties At other documents relating to the 
land mortgaged. The costs of a motion 
for an order under sect. 9 n (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property In 


the hands of Iho Public TruPteo. 
Form of order stated . — lie bciiuiiH 
/1 920), 27 a L. It. 442.— AUS. 

«n. Heconery of enemy debt — 

} Effect of Treaty of Piatc de atibsf fluent 
I Orders. J — Before the war, F., a Oennan 
Itnu, sent to W. Co. in Oonada goods 
on consignment for sale on commission. 
During tbo war W. Co. sold the goods &, 
shortly afterwards, sold its assets to 
C. Co, which assumed W. Co.'s lla- 
hillties, including the liability to V 
In June, 1920. 0. Co., having notice 
of oompeting claims by F. Ac its Hcquos- 
trator in I* ranee, for the amount of > 
said liability, applied for & obtained I 
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I from the master in chambtM'., in flit 
Supremo CL. of Ontario, <ui uhIm foi 
lh(* payment of the amount lulo «t. 
I In Novemi)cr, 192 », J* . mh «< t'u m y fui 
I F., & the C(ato(littn of All< n J.uemy 
I Property co* 1» applied foi luivincut to 
I hunself of tlm irioiiey m rt. '.—'Held 
I the Custoellan won entitle'd to the 
money : it requesonted an enenuy 
“ elebt ow log by a eiobtor in Canaeia A 
rprove*rabJe i»v tliei Oustodian under tb< 
rogolatlonH of 'freatv of Peace (Gcr 
many) Oreler, 1920, Parti. — CtiHroniAN 
Ol AUB-N KnKMT PJIOPKUTV V. IM*- 
HAVAST, 119281 3 D. L. It. 5, ir>2 
a. C. it. 242.— CAN. 
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were void ae a^^ainst the cuatodian, & the co. 
waa liable out of any assets in its hands to 
pay him the amounts of the dividends, 
whether declared before or after the vesting 
order. — ^Aramayo Fuanckb Mines, Ltd. v. 
Public Trustee, [1922] 2 A. 0. 406$ 91 
L. J. Ch. 643 ; 127 L. T. 661 $ 38 T. L. B. 
756 ; 66 Sol. Jo. 611, H. L. $ ajfg, S. O. aub 
nom. Re Aramayo Francke Mines, I/td., 
[1921] 1 Oh. 676, 0. A. 

287c. Part of trust Income— Payable to 

enemy.] — (1) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
partnership or membership of a co.. Sc not 
to trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) By his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue Sc the proceeds of sale thereof 
were to go in equal shares to his children ; A 
he directed his trustees to retain the share 
of eacli of his daughters upon trust during 
the life of the daughter to pay the annued 
income to h(‘r for her separate use without 
power of anticipation Sc until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
themof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the rem* Inder of the 
life of the daughter. Sc subject thereto the 
daughter’s share was to bo held in trust for 
]jer children Sc issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a Gorman in 1908, & had since 
resided in Germany. Since the coming into 
force of the above Act, the trustees had 
accumulated the income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Oeimany, to about £4,000 : — Held : the 
daughter’s life interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, A the accumula- 
tions of income up to that date wore subject 
to the charge. — lie Halijcnstein, Hai^sted 
V . Blank, [1922] 1 Ch. 366 ; 91 L. J. Ch. 
420 ; 127 L. T. 68 ; 38 T. L. R. 313 ; 60 
Sol. Jo. 299. 

237d. Liability of custodian for super tax.] — 

I*roporty belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, ponding its disixisltion by Order 
in Council after the termination of the wnr. 


When war broke out in 1914, M., an enemy 
within the Act, owned zeal estate in England 
A shares A securities in British cos. By 
orders under sect. 4 of the Act the real estate 
shares A securities w^ vested in the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment: — Held: (1) 
M.*b beneficial ownership of the property 
having ceased on the making of the vesting 
orders, the profits A gains received by the 
custodiian were received by him in respect of 
M., but did not in his hands belong to M. ; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 6 A 6 Viet, 
c. 35, B. 41, A, therefore, he was not liable 
to be assessed to super tax $ (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Comrs. as 
analogous to payment of a debt under 
sect. 6 (2). — Be Mi nster, [1920] 1 Ch. 208 ; 
89 L. J. Ch. 138 ; 36 T. L. B. 173 ; 64 Sol. 
Jo. 809. 

AnnotcUion: — Aa to (1) Rsfd. Re Ferdinand, Ex -Tsar of 
Bulsaria. [1921] 1 Ch. 107. 

239a. Application to court — Rectification 

of register of shareholders.] — Shares belong- 
ing to an alien enemy wore after the declara- 
tion of war vested in the Public Trustee A 
sold by him. A four-day order waa obtained, 
directing the co. to rectify the register of 
members, but that order waa not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all ike directors A secretary had 
resigned : — Held : the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares. — Re Manihot Rubber Planta- 
tions, Ltd. (1919), 03 Sol. Jo. 827. 

240. Add. Ciiaiion ;~-[1918-10] B. A C. K. 171. 
Add. Annotaiitma : — Refd. Meyer v. Faber 
(No. 2), [1928] 2 Ch. 421. Mentd. Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107. 

241. Add. Annotaiiona : — Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 763 ; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2KB 264. 

250. Add. Annoiaiiofia : — Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A^ C. 262 ; The Tervaete (1922), 


removed from the control A beneficial owner- 
ejliip of the enemy. During the interval the 
beneficial ownership is in statutory suspense 
or abeyance, the custodian having mean- 
while limited powers of dealing with the 
property. 


268. Add. Annotaiiona : — Consd. Rodriguez v. 
yer, [1919] A. C. 69. Mentd. Johnstone 
Pedlar, [1921] 2 A. C. ^62. 

254. Add. Annotaiiona : — Refd. Rodriguez v. 
Speyer, [1919] A. C. 69 ; Re Ferdinand, 


PART 111. SECT. 8, SUB-SECT.S.—A. 

860 vil. PiatntW cotnpellfd to 

sti« to eafabitah eaveof.) — An alien 
oiieiny, uuIobe ho bo within the ruolm 
by tho licouoo of the Kina, cannot sue 
In our ote. either by hiiusolt or by any 
person on his behalf until peace is 
restored. 

Where a municipality, bavins sold 
land for taxes, serves notice on the 
owner to take proceedings on a caveat. 


thereby compelling him to proceed 
to eaiabUsh it. the owner, if an alien 
enemy, should be treated, to some 
extent at least, as in the position of 
on alien enemy who is deft, to an 
aotion. Therefore the action should 
not be dismissed on the ground that 
plti. is an alien enemy, for therefrom 
a discharge of an order continuing the 
caveat Cc a discharge of the caveat 
would follow. — RBYBNLTOW-CRmiNlI, 
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V. Stbkaiistown Rcrxi. MCMICl- 
PALITT, No. 511, [1917] 3 W. W. It 
646 : 37 D. L. R. 394 ; qffd., [1920) 
1 W. W. R. 678 : 62 D. L. R. 266 ; 
16 Alta. L. R. 204.— CAN. 

260viii. .] — ^An alien enemy 

cannot euforoe civil rights In a British 
ot. during the period of hostilities. — 
SiBIBI V. HBRMAKBBSRa MISSION 
SociETT (1916). 37 N. L. R. 400.— 
8. AF. 
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Ex-Tsar of Bvilgaria» [1921] 1 Oh. 107. 
Mentd. Johnstone v. Pedlar, [1921] 2 A. 0. 
262 ; Be Sutherland, Bechoff v. Bubna (1921 ), 
66 Sol. Jo. 613. 

256. Add. Annotaiiona : — Reid. Rodriguez v. 
Speyer, [1919] A. 0. 69 ; Johnstone v. 
Pedlar, [1921] 2 A. 0. 262. 

257. Add. Annoffldion .* — Ae to (2) Refd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

259. Add. AnnotcUions : — FoUd. Krauss v. Krauss 
ft Orbach (1919), 35 T. L. R. 687. Refd. 
Procurator in Egypt v, Deutsches Kohlen 
Depot Oesellschaft, [1919] A. O. 291. 

260. Add. Anno(<dtcns: — Refd. Be Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Oh. 107 ; 
Be Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 613. Mentd. Johnstone v. Pedlar, 
[1921] 2 A. 0. 262. 

261. Add. Annotation : — Refd. Johnstone u. Pedlar, 
[1921] 2 A. 0. 262. 

261a. Suit for dissolution of marriage.] 

— An alien enemy, who has been registered 
as such ft is domiciled in England, has a right 
to bring a petition for the mssolution of his 
marriage. — Krauss (otherwisb Des Saixes 
D’Epinoix) V. Krauss (otherwise Des 
Salles D’Epinoix) ft Orbach (1919), 36 
T. L. R. 637 ; 63 Sol. Jo. 760. 

272. Add. Annotation : — Mentd. Pried Krupp Akt. 
V. Orconera Iron Ore Co. (1919), 120 L. T. 
386. 

276. Add. Annotation : — Refd. Stoock v, Ihiblic 
Trustee, [1921] 2 Oh. 67. 

280. Add. Annotations: — Consd. Rodriguez v, 
Speyer, [1910] A. 0. 69. Mentd. Be 

Ferdinand, Ex -Tsar of Bulgaria, [1921] 1 Oh. 
107; Johnstone v. Pedlar, [1921] 2 A. 0. 
202 ; Be Sutherland, Bechoff v. Bubna (1021 ), 
65 Sol. Jo. 613. 

Delete the cross-reference following this case. 
280a. Effect of peace — Treaties of Peace & con- 
sequent Orders — Right to sue after restoration 
of peace — Cause of action arising during war.] 

— In an action for infringement defts. alleged 
{inter alia) that, at all material times, pltf. 
had been residing or carrying on business in 
Germany ; that, having regard to the Treaty 
of Peace, art. 309, or, alternatively, under 
the common law, he could not sue ; ft that, 
at the dates of the alleged infringements, the 


patent had bemi vested in the custodian 
under Trading wilb the Enemy Amendment 
Act, 1916 (c. 106), ft pltf. could not maintain 
the action : — Held : pltf. could not maintiun 
the action because (1) a*t the date of the 
alleged infringement, he had been a hostile 
person ” witmn the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, ft the patent had 
been vested in the custodian, ft the Divesting 
Order hod not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 809 . — Wildehman v. Berk (F. W.) ft 
Co., [1926] Ch. 116 ; 94 L. J. (.^b. 136 ; 132 
li. T. 634 ; 41 T. L. U. 60 ; 42 R. P. 0. 79. 

.] — SeOt alaOf original volume. Nos. 202, 

269, 270 

280b. Debt Incurred by neutral.] - 

Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After the 
Treaty of Peace pltfs. sued deft, for the 
amount : — Held : although the claim was 
against a neutral Bub]ect, yet, as Treaty of 
Peace Order, s. 7, made the debt payable to 
the administrator ft transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action. — J oskp Inwai.!) Act. v. 
Ppeippeh (1927), 43 T. L. K. 399, C. A. ; affd. 
(1928), 44 T. L. R. 852 ; 72 Sol. .lo. 205, IT. 1.. 

288. Add. Annotation : — Refd. Ifodrigiiez v. 
Speyer, [1919] A. G. 69. 

291. Add. Annotation : — Bold. Rodriguez v. 
Speyer, [1919] A. C. 69. 

298. Add. Annotations : — Consd. Rodriguez r. 
Speyer, [1019] A. C. 60. Mentd. Re Ferdi- 
nand, Ex-Tsar of Bulgaria, [1921 ] 1 Ch. 107 ; 
Johnstone v. Pedlar, [1021] 2 A. C. 262; 
Be Sutherland, Bechoff v. Bubna (1921), 66 
Sol. Jo. 513. 

296. For “ but not to a count<*rchwm,” read “ but 
not a counterclaim.” 

Citation .--For ” 31 H. P. C. 332 ” read ” 31 
K P. 0. 339.” 

297. Add. Annoia/ion<i Refd. Rodriguez v, 
Speyer. [1019] A. C. 69. Mentd. Jfe 
Ferdinand, Ex-Tsar of Bulgaria, [1921 J 1 
Ch. 107 ; Johnstone v. Pedlar. 11921] 2 A. C. 
262 ; Be Sutherland, Bechoff v. Bubna 
(1921), 65 Sol. Jo. 613. 


256 i. For “ Proclamutlon of AuffUht 
13, 1914 " read ** Proclamation of 
August 15, 1914." 

266 iv. .1 — An alien 

resident in Ontario, although his 
country is at war with ours, so long as 
he conducts himself peaceably, & Is 
within the above Proolamation, is 
entitled to bring & maintain an action 
in any ct. in Ontario. — Elmsio v. 
HOUJKOCR OONSOLIPATEl) OOLD 
Minks, Ltd. (1918), 41 O. L. K. 51 ; 
13 OTW. N. 206.— CAN. 

256 V. Chriglian Ar- 

menian .] — ^The cts. of the province of 
Quebec are ojpen to a Christian Ar- 
menian specially exempted under 
Order in Council of Nov. 20, 1914. — 
Sap V. PiCABD (1019), 20 6. P. R. 
179.— CAN. 

fi. Actum under Families Compensa’ 
Non Act .] — ^An action brought under the 
above Act, for tbo benefit of the mother 
of deceased, she being an alien enemy, 
cannot be maintained, — CnEMiCAS v. 
Bbitibb Columbia Elkotbic Rr. Co., 
[19101 2 W. W. R. 649.— CAN, 


274 iii. War Mrasurrs 

Aci.l — l^RIAIAN t>. PiCHK (1918), Q It. 
54 a. C. 170 ; 41 D. L. U. 147 , 24 
R. de J. 438,— CAN. 

27611. .3 — A man of 

Austro-Hungarian nationality ramn to 
Canada aftei tho outbreak of the Hur, 
& restored as an alien enemy. Tn 
violation of the law, he loft Canada 
without an exeaf, & on bis return was 

K rosecuted & fined. In Dec. 1917, 
e was arroeted under tho immigration 
ot&cer’H warrant. His application for 
a writ of habeas corpus was refused 
on the following grounds (1) he was 
an alien enemy, & could not, without 
the King’s protection, sue in Bis 
Majesty’s ct. ; (2) bo was not within 
the proolamation conferring pro- 
tection upon alien enemies ; (3) hod 
he been mthin the protection of iito 
proclamation, be lorn Ids right by 
violation of the terms upon which 
protection was granted: (4) the ct. 
had no right to deal with the applJoa- 
tion without the consent of the Minister 
of Justice*— Re Oottbsman (1918), 
29 Can. Crim. Cas. 439 ; 41 O. L. 11. 
547 ; 13 O. W. N. 344.— CAN 
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292 ii. 3 — An alien enemy, who 

is sued by a British subject in a 
British ot. Is entitled U) bo heard tn 
defence — Union Bank v. Lohmann, 
119193 V. ii. U. 418— AUS. 


202 iii. ] — An ttlleu enemy who 

is bWHl has a rlgli^ to defend the action 
Sc to appeal against any dtrlHlon, final 
or interlocutory, that may he given 
against him. 

Where a municipality ser\e<l notice 
on the owner of land, sold for tuxes, 
to take proceedings on a rnvtat, thereby 
compelling him to jiroccr d to ostuhlish 
It . — Held: the owner, being on alien 
enemy, should Iw* treated as being In 
the position of an alif n enemy defend- 
ing an action. A the action should not 
be dlhinlHsed — Kkvkntlow-Cwiminil 
V. F;TBh\MfliowN Rubai, Municipalitv, 
(19201 1 W W. H. 677 ; 62 D. L. R 
200 ; 16 Alta. L. R. 204 : affa., (1917) 
3 W. W. R. 64G ; 37 D. L. R. 391 - 
CAN. 
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Add, AnnoUUiona : — Retd. Richardson v. 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v, Nunez, [1027] 1 K. B. 660. 

300 * Add, Annofaiiorta : — ^Refd. Richardson v. I 
Richardson, [1027] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 660. 

802 . Add, Annofaiiona : — Mentd. Re Ferdinand, 
Ex -Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921 ] 2 A. 0. 262 ; Rc 
Sutherland, Bechoff v, Bubna (1021), 65 
Sol. Jo. 613. 

303. A dd. Annotaiiona : — Consd. Re Ferdinand. 
Ex-Tsar of Bulgaria, [1021] 1 Ch. 107. 
Refd. Aksionaimoye Obschestvo A. M. 
liuther V. Sagor, [1921] 1 K. B. 466. Mentd. 
Stevenson v, Akt. fiir Cartonnagen Industrie, 
[1918] A. C. 239. 

304. Add. Annotaiiona : — Consd. Rodriguez v. 
Speyer. [1919] A. C. 69. Refd. Ertel Bieber 
V. Rio Tinto Oo.. etc., [1918] A. C. 260 ; Rc 
Badische Co., Bayer Co., etc., [1 921 ] 2 Ch. 331. 


806. Add, CUationa [1919] A. 0. 59 ; 88 L. J. 
K. B. 147, H. L. 

Add. Annotation : — ^Mentd. Valentine v. Hyde, 
[1919] 2 Oh. 129. 

810. Add, Annotation : — Aa to (1) Apprvd. Rodri- 
guez V. Speyer, [1919] A. 0. 69. 

313. Add. Annotation : — Refd. Rodriguez v, 

Speyer, [1919] A. O. 69. 

815. Add. Annotation : — ^Mentd. Johnstone v. 

Pedlar. [1921] 2 A. 0. 262. 

316. Add. Annotaiiona: — As to (1) Refd. Rodri- 
guez V. Speyer, [1919] A. C. 59. Aa to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 69. 
818. Add. Annotation : — Refd. Central India Min- 
ing Co. V. Soc. Coloniale Anversoise, [1920] 
1 K. B. 763. 

320. Add, Annotation : — Refd. Rodriguez v. 

Speyer, [1919] A. O. 69. 

322. Add. Annotation : — Aa to (1) Refd. Rodriguez 
V. Speyer, [1910] A. C. 69. 

329. Add, Annotation : — Refd. Rodriguez v. 

Speyer, [1910] A. C. 69. 


Part IV. — Trading and Communicating with the Enemy. 


332. Add. Annotaiiona : — Refd. Jobara v. Ottoman 
Bank, [ 1 927] 2 K. B. 254. Mentd. Re Badische 
Co., Bayer Co., etc., [1921] 2 Ch. 331 ; Sargant 
V. Paterson (1923), 129 L. T. 471 ; Akt. Reidar 
V. Aicos (1920), 42 T. L. R. 737. 

337. Add. Annotation : — Mentd. The Prins der 
Nederlanden, [1921] 1 A. C. 761. 

346. Add. Annotation: — Mentd. The Regina 
d’ltolia, [1025] P. 123. 

847. Add. Annotation : — Consd. Cosdagli v, Cas- 
dagli, [1019] A. C. 145. 

351. After tlio words “ was void ” at the end of 
the paragraph in original volume add 
“ ; (2 ) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which ho might sue after the return of 
peace.” 

Add. Annotation : — Mentd. Re Ferdinand, 
Ex -Tsar of Bulgaria, [1921] 1 Ch. 107. 

357. Add. Amiotaiicni : — Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

359. Add. Annotaiiona r — Refd. Rodriguez v, 

Speyer, [1910] A. C. 69. Mentd. Royal Ex- 
change Assce. V. Hope, [1928] ('h. 170. 

360. Add. A^inoiations : — ^Mentd. Central India 
Mining Co. v. Soc. Coloniale Anversoibo, 


[1020] 1 K. B. 763 ; Johnstone v. Pedlar, 
[1021] 2 A. C. 262. 

363. Add. Annotation : — Refd. Rodriguez r. 

Speyer, [1919] A. C. 69. 

370. Add. Annotation : — Refd. Casdagli v. Casdagli, 
[1919] A. C. 145. 

871, Add. Amwtationa : — Refd. Re Badische Co., 
Bayer Co., etc., []0211 2 Ch. 331 ; Jebara v. 
Ottoman Bank, [1927] 2 K. B. 251 Mentd. 
Sargant v. Paterson (1923), 129 L. T. 47 J ; 
Akt. Reidar v. Arcos (1926), 42 T. L. R. 
737. 

374. Add. Citation: — 13 Asp. M. L. 0. 481. 

375b. — Deportation order.] --Ni.Lb(>N v. I?.. 

[1928] W. N. 197, P. C. 

Add. Annotation : — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 
379. Add. Annolatwn : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

383, Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K.B. 251. 

386. Add. Annotation : — Generally^ Mentd. Re 
Sutherland, Bechoff t'. Bubna (1921), 05 
Sol. Jo. 513. 

391. Add. Annotation : — Mentd. Rodriguez v. 
Speyer, [1919] A. C. 69. 


PART III. SECT. 2, SUB-SECT. 3.~D. 

304 i. Procctdings hy partnership — 
Knemy partners .^ — If ono of the 
partnera In a firm is an alien enemy, 
notihor ]io noi his partner, who does 
not bear an enemy oharaoter, can 
recover money owin^r to the firm. — 
Haji Ah Jon r. Anmu. Jaul Khan 
( lUaO), I. L. R. 1 Lah. 276.— IND. 

PART IV. SECT. 2. 

365 1. Vor ** Van Zn. v. 1*rknaas ” 
i*en«l “ Van Zijl v. lUaNAAU.” 

PART IV. SECT. 8, SUB-SECT. 1. 

890 1. " Act B.r 8. Q—AsaUpiment of 
ehoae in actvm to British firm — Jn 
payment of debt .] — An Austrian ftnu 
was indebted to a London firm at the 
oommenoemont of the war. On 
Sept. 25, 1911, the Austrian firm wrote 


a letter purportins to bo an assitrn- 
inent to the London firm of a debt duo 
to them by B. The letter contained 
an enclosure signed by the Austrian 
firm addressed to B. amounting to a 
notice of assignment of the debt. In 
tJie following Dooomber the London 
firm forwarded It to B . : — Held : os 
the transaction of Sept. 25 amounted 
to a valid eqidtablo assignment of a 
chose in action for valuable con- 
sideration. it was not illegal as contra- 
vening the above sect. — Gkundy t>. 
Broaorknt. [1918] 1 I. R. 433.— IR. 

sn. Proekimation of Deeemher 18, 
1014 — Taking dehvery of goods from 
enemy shms tn neutral ports ) — ^Pttfs. 
were a British bank carrying on 
business in London 8c Bombay. 
Defts. were a firm of merchants, 
British subjects, carrying on business 
ill Bombay. On June 24, 1914, A., a 
German subject, drew a bill of ex- 
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change upon defts in fa^ our of pltfs 
The bill purported to be drawn upon 
defts ugumit flft} bales of goods per 
a German steamer The bill n-as 
accepted by defts on July 20, 1914, 
payable at the office of pltfs. tn Bom- 
bay. The steamer reached Bombay 
Just before the outbreak of war, & in 
order to evade capture left Bombay 
8c took shelter in a neutral port. The 
bill was presented for payment on the 
due date with the shipping dooumeuts 
attached but was dishonoured by non- 
payment. Pltfs. filed a suit 
Sept. 30, 1015. to recover the amount 
duo on the bill : — Held : pltfs. were 
entitled to succeed, as by the above 
Proclamation the oouslgnees were 
pennitted to take delivery of goods 
from enemy ships tn neutral ports. — 
Motishaw Sc Co. v. Mkrcani ilk Banx 
OF India (1916), 1. L. R. 41 Bom. 566. 
—IND. 



VciL H— Aliens. Cases 398— 405a. 


892. Add. CiUUion : — 1 Br. & Col Pr. Oas. 605. 
Add. AnnoioHon : — Mantd. Casdagli v. Cas- 
dagU, C1919] A. O. 146. 

392a. “ Proc. A,” par. 7 — Goods sent to enemy 
agent lor s^e.] — Applte., who wore Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to them agent, 
an Austrian subject, at Shanghai packets of 1 
diamonds for sale on their behalf. Tl\o 
diamonds were returned to England by the 
postal authorities & were seized in the Postal 
Censor’s office in Nov. 1917. They wore 
condemned on the ground that the transaction 
was a trading with the enemy ; — Held : the 
diamonds were proi)erly condemned, since 
under Trading with the Enemy (Ciiina, Siam, 
Persia & Morocco) Proclamation, 1015, 
applts.’ agent was for the purpose of “ Proc. 
A,” an “ enemy ” & the transaction was a 
supplying with goods contrary to cl. 6 (7) 
of the latter Pi-oclamation. — Salti bt hhi.8 
V . Procurator-General, [1019] A. C. 908; 
88 L. J. P. 209 ; 121 L.. T. 459 ; 35 T. L. li. 
679 ; 14 Asp. M. L. C. 460, P. O. 

395. Add. Annotation : — Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 

896. Add, Annotation : — Generally ^ Mentd. Kodri- 
guez V. Speyer, [1919] A. C. 59. 

Add. AnnoicUion : — ^Mentd. Be Vulcaan Coal 
Co., Harrison v. Harbottle (1922), 91 L. .1. Ch. 
491. 

402. Add. Anivoiaiions : — As fo (1 ) Refd. Ixiboa.upin 
V. Crispin, [1920] 2 K. B. 714. As to (2) Refd. 
Re Badischo Co., Bayer Co., etc., [1021] 2 
Oh. 331. As to (3) Refd. Re Badischo Co., 
Bayer Co., etc,, [1921] 2 Ch. 331. 

402a. .] — ^Pltf. was a Biitisli subject 

carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Britain & Turkey deft, 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Bey rout, 
which had arriv€>d tliei*o shoitly before th<* 


outbreak of war, & wore subsequently 
delivered to the customers by deft, buuk 
against payment in piastres. At the con- 
clusion of the war deft, bank claimed the 
right to jjay to pltf. an amount in st(‘rhng 
representing the then value of the piastres 
which they had received in payment for tht' 
goods. Pltf. claimed to be paid the sttu'ling 
amount of the bills, or, in the altornative, 
damages for their conversion ; — Held : (1 ) ns 
the bank in Beyrout accepted the paynumt 
in lawful money from the Syrian merchant 
& handed over the goods, it constituted itself, 
as in a question with tlw* drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war ; it was oi\ly a contract 
which was still executory ^ which lor its 
execution required iutcrcoursi* betw(‘<’ii tlu' 
British subject & the enemy, & as the c<ui- 
tract had been partially carried out, the bills 
had been indorsed, A the bank had Ix't'n 
handed them together witli the indorseil bills 
of lading, from that a subsidiary roiitracf 
arose, namely, that on jiaymcnt of the bills 
the sbL])ping documcuitR should be liaiidtMl 
over, to i‘xocute which no intercourse^ 
between a British subject Ac the enemy was 
necessary ; & the bank was entitled to do 
what it did, Ac there could bo no ({uestton of 
conversion, Ac having constituted thomsclves 
debbirs in sterling, in sterling they must pay. 
— O'lT’OMAN Bank v . diouAitA, [1928) A. 
209; 97 L. J. K. B. 502; 139 L. T. 191; 
44 T. L. H. 525 ; 72 Sol. Jo. 510 ; 33 Gory. 
Gas. 200, ll, Ti. ; revsff. H. sub nom. .Ierara 
V. Ottoman Bank, [19271 K* B. 251, G. A. 
AnnofaOon — A<* to (2) Refd. '"InipHoii w I \i)is 

1 1 Ta\ t us 

403. Add. Annotation : -Retd, Larrinaga r. Hoc, 
bVanco-Americaino des I’hosphates de 
Medulla (1923), 92 h. J. K. H. 455. 

405b. .] — For many years Ukti* 

existed in Germany works for the maniifat - 
ture of dyc^tulls (Earbenfabnken), belonging 
to a German concern which carried on 


PART IV, SECT. 4. 

402 iv. Repavmeni oj 

XKstalinenU .] — la Apr., 1U14, tlie A. | 
CO. contracted to oonstmet maclilnory 
for tho B. CO. by Doc. 31, 1911. Pro- 
gress payments vrere made by tho B. 
oo., but none of the macliinery wau 
ever doll voted. After tlxo commonce- 
mont of the vrar, an order was, on 
Nov. 13, 1914, mode under I'rading with 
the Enemy Act, 1914, 8. 8, appomtiiu? C. 
controller of the B. co., & on Juno 13, 
1918, under Trading with the Enemy 
Act, 1914-1916, B. 9 h, requiring tho 

B. CO. to be wound up, & appointing 

C. controller. Tho contract woa never 
oompleted • — Bdd : tho contract be- 
came null & void as from the com- 
mencement of the war, Ac neither the 
B. CO. nor C. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress payments. — Be Con- 
Tl.VEVTAL (1919), 27 C. li. R. 194. — 
AUS. 

402 ▼. .1 — ^A contract 

betweoQ a British firm & an Austrian 
firm, for the purchase by the latter of 
goods to be raanufactured, provided 
for an extenston of time for delivery 
if delay should occur owing to oausea 
beyond the control of the smien. The 
price was payable by instalmcfits, of , 
which £4,620 was paid to account of 
the whole when war broke out 9c tt 
became illegal to imploinent the 
contract. None of tbe goods bad at 
that time been d^frered. Thereafter 


tho goods W'l lo uomplotod Sc sold in 
(Ircat Britain at on onhancod piicu. 
Third purflf'H having obialm^d a docruc 
iUrainst the iiurclioHerN of tho goods 
arrested money in tho hands of tlio 
bcUers of the goods: — Held: (1) tho 
contract was dissolved by tho outbreak 
i of war ; (2) the sum paid to ar’couut 
of the price of tho gumls belonged to 
1 tho buyoEB & woH validly arrested in 
the hands of tho sollors — D avib & 
PniMKOSB, DTI>. V. CbTDB .SlllP- 
Bini.vmo & EvorNBBiiiNO Co., Ltd. 
(1918), 56 Sc. L. n. 24.~SCOT. 

402 vi. .] — In May, 

1911, Scottish cugint'ers u'xnU'tutcMi 
with Austrian sliipbullders to build 
a set of maiiue onglnos, payment to 
bo hy Instahuonts. The first iiistal- 
mert had boon paid, but no pari of 
the engines had been built when war 
broke out 8: further perfonnauco of 
the contract became legally Im possible. 
After tho war on action brought for 
repetition of the inotalmcnt paid : — 
Held : as tho instalment bad been 

S aid as part of the price of the engines, 
: as the engines hod not been delivered 
owing to a cause for which neither of 
the parties was responsible, defenders 
were bound to make restitution of 
the instalment. — Cantxkbb v Clyde, 
1 1923 J S. C. (H. L.) 105 ; 60 Sc. L. K. 
635.— SOOT. 

402 vii. Eiusmj/ Cijntlratis 

Aunmlmtni Ael, 1915.1— A contract 
was made in 1911 tor the sale by the 
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C. co to tho B. CO of tho whole of fho 
output of tho C. Qo. In .Sopt. 1914, 
an agronrnont was oulorcd ltdo botwoon 
the parties by which the tcrans of pay- 
ment were vaii d I/rld * tho agree- 
ment of Sopt. 1914, was not rooderod 
null & void by h 3 (li) of tho above 
Act, nor bv Tnidhig with the Kmuny 
Act, 1911 .— Hkokkn IliLt, IMu)- 
rmii.iAitv ( (k , Lih V Waunuok (1922), 
30 C. L It. 362.- AUS. 

402 viii. 1 -On Fob. 2, 

1914, doft. firm agreed to soil to pltfs 
stool bais under a c I f. contract fue 
Hooghly. 1 ho goo<ls were shipped on 
July 2, 1911, per u (Jormun steamer, 
which was subsequently cuptured 
with her cargo Sc condemned hy th« 
BiLee Ct . : — II eld : the < ontiact umh i 
which tho goods would ho cldivkied 
In tho Hooghly hoearne JmJ)Oh^lhl( bv 
tho outbreak of vvui vvlthrn Irrduin 
Contract Act, h. .'>(1, A uhs void — 
MaDIIOKAM IlUUin.O Dvy c bKTT 
(1917), I. L. It. 45 Calc 28.- IND. 

406 1. h’lffrl of tiupentory 

clause, i— By a i oiitmt l made after the 
outbreak of wa; with Uennany to 
supply Cerrnan tlycs, doft. was not to 
be liable in case of non-atTlval of tbe 
steamers at & rtaln ports on account 
at tho state of war. 'I'hc ship Sc the 
dyes therein were suixed Sc (f>n 
demned by a Prize Ct. ; — Held : (1 ) ti» 
contract was uneaforoeable ; (2) tlx 
Royal Prodamathm of Hopt. I'H ( 
put ao end to the contract im i 
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buaineBs in England through agents. In 
1878 the agents were a partnership firm con- 
sisting of A. & two other persons. In 1895 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
En^^d, & in 1898 its name was changed 
to o, Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
aid, & in 1909 it was increased to £100,000, | 
y the issue of 7,500 like shares. At the 
times material the German concern held 
9,012 shares & A. twenty shares. By an 
agreement dated in 1 910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, A the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & B. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties &> operative for 
seven years, the German concern bound 
itself to sell to B. Co. A to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & B. Co. ^ o\md itself 
to buy from the German concern & from 
no other manufacturer such dyestuils. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the Gorman concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal ; but it announced 
to the world on its office windows, & to its 
customers on notepapor & other documents 
A by books, catalogues A samples, that it 
woe the sole importer in England of the 
manufactures of the German concern. It 
w’as thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new rigime was in 
eftect a continuatiop of the agency though 
legally the agency heid ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to bo charged by the German concern 
to B. Ck)., B. Oo. making a profit by selling 
to customers at a price higher than the list. 
If an English customer onered to buy at a 
price lower than the list, the Gorman concern 
would reduce its price to B. Oo. accordingly. 
The overwhelming shareholding of the Ger- 


num concern in B. Oo. caused it to be vitally 
interested, as seller A buyer, in the contract 
between itself A B. Oo. A as seller in the 
contract between B. Oo. A its customer. 
Down to the outbreak of war between 
Eng^nd A Germany on Aug. 4, 1914, the 
control of B. Oo., its business, affairs A acts, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Oo. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters A 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt, on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered A were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1910 (c. 105), s. 1, for the 
winding up of the business of B. Co., A a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries 
The controller resisted the claim on the 
grounds : (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, A 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy ; (6) that 
owing to the suspension clause no right to 
damages had yet arisen ; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite A 
beyond the contemplation of the parties, 
because performance of the contract was 
prevented by Govt, action or embaigo, A 
because the basis of the contract was that 
the importation of the goods to be supplied 
should continue to be possible A bv reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Oo, : — Held : (1 ) at the date 
of the outbreak of war B. Go. assumed enemy 
character. A, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which eo instanii assumed enemy 
character ; (2) the abrogation of the contract 


Kazaok «. Khanbi «ow U(U8), 
I. L. R. 41 Mad 226 — IND. 

■p. Debtor of alien enemy — BaymetU 
of interest in respect of transaction 
entered into before ougtreak of uar — 
litght to repayment.] — ^Where a persdn 
iudobted to an alien enemy had paid 
Interost In resmot of a tranaaotlon 
entered Into before the outbreak 
of hostllitiOH & sought a refund of the 
amount paid for the period between 
the outbreak of hostilities Sc the date 
of a lloonoe to trade obtained by the 
enemy firm : — Held : ho was not 


entitled to such refund, as there was no 
suspension of Interest in respect of 
such transaotlonh during that period. — 
Vallt Mahomed Abu v, Bbrihotd 
llKir (1919), I. L. R. 44 Bom. 1.— IND. 

so. Erection cf ma^nery — Replace- 
metu of defective ports.] — In Mar. 1913, 
reaps, oontraoted to supply & erect 
certain machinery for appit. In Mar. 
1914, the maohlnexy was erected A in 
June, 1914, It broke down. By an 
agreement made in Jan. 1915, respa. 
agreed to replace the defeotlve pans. 
Sc did so In die. 1916. Shortly after- 
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wards the machinery again broke down. 
In July, 1915, resps. were declared to 
be a oo. ** managed or controlled, 
directly or indlreotly. by or under the 
influence of, or carried on wholly or 
mainly for the benefit or on behalf of, 
pereons of enemy natlonali^ ** : — 
Hedd : the agreement of Jan. 1915, Sc, 
subject to the exception in Enemy 
Contracts Annulment Act, 1915, s. 3 (5), 
the agreement of Mar. 1913, were null 
Sc void. — Stdnkt Munioipai. Oovirou. 
V. AusmtAUAH Mbtai. Oo., Ltd. (1926), 
87 a L. R. 650.~-AU8. 
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by outbreak of wajr being founded on public 
policy, tbe .preaenoe of a 8U8p6n(^on clause 
m the event of war did not assist the claimant, 
A if ** war in the clause included war 
between Borland & Germany the clause was 
void as agmnst public policy, & the claim 
must be rejected ; (3) assuming that B. Go. 
had not assumed enemy character at the 
outbreak of war, the dauu must fail on the 
following grounds t that, the contract being 
for the supply of goods to be obtained from 
Germany, funher performance on tbe out- 
break of war involved intercourse with the 
enemy JIb became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue k that the basis having 
ceased to exist by outbreak of wai* between 
England k: Germany, the commercial object 
of the contract had been frustrated, & the 
contract was dissolved at the outbreak of 
war ; (1) the suspension clause was not 

Intended by the parties to apply to war 
between England & Germany ; (5) the 

doctrine of ^stration applied to contracts 
for the sale of unascertained goods . — lie 
Badischb Co., I/td., He Baysr Co., I/ed., 
lie Gribshbim Elektron, I/td., He EIaixb 
& Co., Ltd., Re Bbrun Aniline Co., Ltd., 
He Mbister Lucius Sb Brunino, T/td., 
[1921J 2 Ch. 331 ; 91 L. J. Ch. 133; 126 
L. T. 460. 

406. Add. Citations: — affd. sub nom. Fried 
Krupp Akt. t). Orconbba Iron Ore Co., 
Ltd. (1919), 88 L. J. Ch. 304; 120 L. T. 
386 ; 35 T, L. R. 234, H. L. 

Add. Annotation : — Mentd. He Rush, Warre 
V. Rush, [1923] 1 Oh. 66. 

408, Add. Annotations: — As to (1) Polld, Pried 
Krupp Akt. V. Orconera Iron Ore Co. (1919), 
88 L. J. Ch. 304. Refd. Central India Mining 
Co. V. Soc. Colonial Anversoise, [1920] 1 K. B. 
763 ; He Badischo Co., Bayer Co., etc., 
[1921 1 2 Ch. 331 ; Ijarrinaga v. Hoc. Franco- 
Amencaine des Phosphates de Medulla 
(1922), 38 T. L. R. 739; Jebara v Ottoman 
Bank, [1027] 2 K. B 234 As to (2) Refd. He 
Badischo Co., Bayer Co., etc., [1921] 2 Ch. 
331. As to (3) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 623. 

409. Add. Annotation : — Refd. Re Badische Co , 
Bayer Co., etc., [1921] 2 Oh. 331. 

409a. Effect of Treaties of Peace & 

consequent Orders.] — Rowe Brothers & 
Co., I/TD. V. Lindgbns (1920), 36 T. L. R. 247. 

411. Add. Annotation: — As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. .To. 613. 

412. Add. Annotation : — Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

412a. Insurance policy — Effect of Treaties of Peace 
Si consequent Orders.] — Excess Insurance 
Co., Ltd. v. Mathews (1926), 31 Com. Caa, 43. 

418. Add. Annotaiion : — As to (2) Refd. Matthey 
V. Curling, [1922] 2 A. O. 180. 

414. Add. Annotaiion : — Mentd. Fried Krupp Akt. 
V. Orconera Iron Ore Co. (1919), 120 L. T. 
386. 


416. Add. Annotations: — Consd. Simpson v. 
Maurice’s Exors. (1929), 14 Tax Cas. 6S0. 
Refd. Naylor, Benzon e. Kramische Industrie 
Gesellschaft, [1918] 1 K. B. 331 ; Pried Krupp 
Akt. V. Orconera Iron Ore Co. (1919), 88 
L. J. Oh. 304 ; Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921] 1 Oh. 107 ; Re Rush, Warre 
V. Rush, [1923] 1 Ch. 66. 

418. Add. Annotations : — Refd. Rodriguez v. 
Speyer, [1919] A. O. 69. Mentd. Johnstone 
V. Pedlar, [1921] 2 A. C. 262. 

419a. Property otherwise subject to con- 

fiscation.] — The Debug ardp.n (1747), cited 
in I Ch. Rob. at p. 202 ; Tun St. Philip 
(1747), cited in 8 Terra Rep. at p. 556 ; The 
Elizabbth (1749), cited in 1 Ch. Hob. at 
p. 202 ; Thb Lady Jani: (1749), tiled in 
1 Ch. Bob. at p. 202 ; Tiuj Uinoi now 
.Tacod (1760), cited in I I’h. Rob. at p. 202 ; 
The Jupprouw Louisa Margaretha (1781 ), 
cited in 1 Ch. Rob. at p. 203 ; The Compie 
DE WOHRONZOPP (1781), citod in 1 CJi. Uob. 
at p. 205 ; The Expedite van Rotehdam 
(1782), cited in 1 Ch. Rob. at p. 206 ; Tun 
Bella Quidita (1785), cited in I Ch. Rob. 
at p. 207 ; The Brnioitp.id (1706), cited m 
1 Ch. Rob. at p. 210 ; The Fortuna (1796), 
tited in 1 Ch. Rob. at p. 212 ; The Freeden 
(1795), cited in 1 Ch. Rob. at p. 218 ; The 
William U795), cited in 1 Ch. Rob. at p. 214, 

.] — also, Nos. 309-371, ante. 

424, Add. Annolahons ; — Refd. .lolmstone v. 
Pedlar, [1921] 2 A. C. 262 Mentd. ContiMl 
India Mining Co. v. Soc. (’olonialo Anversoise, 
[1920] 1 K. B. 763. 

425. Add. Annolahoji : —Refd. Johnstone v. 
Pedlar, [1921] 2 A. C. 262. 

429. Add. Annotation :—Aa to (1) & (2) Refd. 
Cosdagh V. Casdogll, [1919] A. 0. 115. 

440a. .1—1^ Flora (1805), 6 Oh. Rob. 1; 

1 Eng. Pr. Cas. 516 ; 105 E. R. 828. 

446, Add. Annotation As to (1) Refd. The 
Rannveig, [1922] 1 A. C. 97. 

449. Add. Annolahons : -Mentd. Produce Brokers 
Co.v Weis (1918), 87 L.J K B. 472 ; Finbj;^ 
V. N. V. Kwik lloo Tong Uandel Maatsrhappij 
(1028), 98 L J K. B. 251. 

451. Add. Annotation : — Generally^ Mentd. Royal 
Excliange Assce. v. Hope, [1928] Ch. 179. 

452. Add. Annotation : — Mentd. Williams v. Baltic 
Insce. Assocn. of London, [1924] 2 K. B. 
282. 

460. Add. Annotations : — Refd. Cosdagli v. Coe- 
dagli, [1910] A. C. 145. Mentd. Rodriguez 
V. Speyer, [1919] A. O. .59. 

498a. .] — Where a licence is gran! <-d for 

a voyage to a hostile country, to continue m 
force tul a given day, if thf* voyage is 6ond 
fide begun before that day, it ((mlinuos to 
be protected by the liccnc<*, t hough delayed 
beyond the day by stress of weal her or other 
accident over which the assured have no 
control. — Gronino v. CitocKETT (1811), 3 
Camp. 83 ; 170 E. R. 1313, N. P. 



fact that a eontract had been approved 
by tbe ofBow who was de facto eutristed 
by the Crown with the exercise of the 
prerogative to grant lioenoes to trade 
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with the enemy was an answoi to 
proseootions tor trading with tii 
enemy. — D onohob v . /mo; i > i 

22 C. L. R. 362 — AUS. 
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Part V. — Acquisition 

S18. Add. Annotatwns : — Mentd. Markwald v. 
A.-G., [1920] 1 Oh. 348 ; Johnstone v. 
Pedlar, [1921] 2 A. C. 262; The Tervaete 
(1022), 128 L. T. 170. 

620 . Add. CUaiion 20 Cox, C. 0. 211, D. 0. 

Add. Annotation : — Con^. Markwald v. A.-G., 
[1920] 1 Ch. 348, 

520a. .] — ^A naturaLbom German sub- 

ject left Germany in 1878 & went to Australia, 
where, in 1903, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which ho 
became entitled to all political & other rights, 
powers, & privileges to which a natural-bom 
British subject is entitled in thp Common- 
wealth. He subsequently became a resident 
in London &> was charged &> convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
quired by Aliens llestriction (Consolidated) 
Order, 1916, & his conviction was afterwards 
uphold by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 


of British Nationality. 

that he was no alien in England, but a liege 
subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all ^arts of His Majesty^s Kingdom & 
Donunions : — Held : neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the pant of the 
certificate in Australia, made pltf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pltf. was at least to this extent to be regarded 
as an alien, that he was a person so described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for A to have granted 
to him in the United Kingdom a certificate 
of naturalisiition. — Mabkwald v. A.-G., 
[1920] 1 Ch. 348; 89 L. J. Oh. 225 ; 122 
L. T. 003 ; 30 T. L. R. 197 ; 04 Sol. Jo. 239, 
O. A. 

Jnnotation : — Mentd. Russian Commercial & Industrial 

Bank v. British Bank for Foreign Trade. [1921] 2 A. C. 

438. 


Part VI. — Loss of 

526. Add. Annoiatiom : — Mentd. M irkwald v. 
A.-O., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. 0. 202; The Tervaete (1922), 
128 L. T. 170. 

632. Add. Annotation : — A. 9 to (2) Consd. Re Russ, 
Ross V. Watorflold (1929), 40 T. L. 11. 01. 

538. Add. Annotations : — Consd. Fasbender v, 
A.-G., fl922] I Ch. 232. Held, lie Chamber- 
lain’s Settlement, [1921] 2 Ch. 623 ; Fas- 
bender v. A.-C., Kramer v. A.-G., [1922] 2 
Cb. 860, 


British Nationality. 

536. Add. Citation .*—26 Cox, C. C. 177, D. C. 

587. Add. Citations .*—16 L. O. R. 764 ; 26 Cox, 
C. 0. 244, D. C. 

538. Add. Annotations: — Consd. Fasbender v, 
A.-G., [1922] 1 Ch. 282. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 633; Fas- 
bender V. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 850 ; Kramer v. A.-G., [1923] A. C. 628. 

638a. British woman marrying alien — In time 

of war.] — Pasbbnder v. A.-G., Kuamku v. 
A.-G., No. 49d, ante. 


Part VIII. — Immigration and Expulsion of Aliens. 

640. Add. Annotation : — Refd. Johnstone v. Pedlar, | 641. Add. Annotation : — Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. | [1921] 2 A. C. 262. 


PART V. SECT. 3. 

61811 . Child of mothfr 

naturalised hy suhscqutnt niart'iaac .] — 
iSoot. 10 (6) oi the above Act does not 
apply to an infant whoso mother by 
her snbsoqnont marriairo to a uatimil* 
isod BrltlbJt Bubjeot has hersolf bootimo 
a British snbjoot but bos not, while 
a widow, obtained a oortifleate of 
uatuialiuation in Uie ITnited Kingdom. 
— r. Pkarok (1920), 27 

C. L. R. 526.— AUS. 

•t. Commonweallh Naiuralieedion 
Acts, 190S-1917, s. lQ~Effcct—Step- 
ehxld of nuttx naittraliaed under NtUur- 
alisalion Act, 1870 (e. 14).]— The above 
soot, does not apply to a obild wlioso 
mother has marriod a man who was 
naturalised under Naturalisation Aot, 
1870 (o. 14). — JfiaakB V. Pkaboe 

(1920), 27 C. L. R. 520.— AUS. 

ss. Naturalisation Act, R. S. C., 
1906 (r. 77)— ^afiM of naturalised 
^sons.J — An alien naturalised in 
Canada under the above Act acquires 
the status of a British subject.— iie 
S.y* W. R. 876 ; 
43 D. Jj. jlt. 549.~-^AN. 

v l. N^ur^isation Acts — Fitness of 
applxcani--Frevious eoneiefioa.]— The 


fact that appot. had several years 
before undergone a soutonoe of 
imprlsonniont in default of paying a 
0UO fur Bupplyiug intoxioating liquor 
to an Indian is not a bar to his claim 
for naturalisation under tho above 
Acts . — lie Bkrsnic (1920), 58 D. L. K. 
233 ; 34 Can. Crbn. Cos. 167.— CAN. 

PART VI. 

sb. Revocation — Whether reasons need 
be et€ded .] — A revocation of a cer- 
tificate of noturaiisaiion need not state 
tho reasons of the QoTemor-Qonerai. — 
Mjbvkh r. PoYNTON (1920), 27 C. L. R. 
436.— AUS. 

so. Effect of Treaty of Peace 

with Oermany.] — Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tificate of naturalisation of a natiual- 
born Gorman subject. — Msteb v. 
POYNTON (1920), 27 C. L. R. 436.— 
AUS* 

sd. Declaration of intention to be- 
come citieen of foreign /S/ofe.]— By 
going to the UniW Stotes 8c there 
making a deolarM^ion of Intention to 
become a citizen of that conutry, a 
person of German birth naturaUm 
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In Canada does not cease to be a 
British citizen. — N k^vman (or Nku- 
MAN) V. BnAi>S9AW, [1917] 1 W. W. R. 
1223 ; 23 B. C. R. 492.— CAN. 

6341. British NationaiUy db Status 
of Aliens Act, 1914 (c, ny-Declara- 
twn of alienage — E/fert on Hability 
utuier Military Service Acta .] — A 
natural-born British subject wlio is 
also on American subject, & has been 
duly called up under AUIitaiT Service 
Act, 1916, Bs. 3, 11, is not roliovod 
from his obligation to serve by a 
doclaxation of alienage under un f- jah 
Nationality & Status of AHens Act, 
1914 (c. 17 ). — Re Hobne, [19191 

N. Z. L. R. 160.— N.Z. 

PART VIII. 

540 Iz. — - Son of domiciled China- 
man.}— Tho domicil gained by a China- 
man in Canada was b^d not avail- 
able for the benefit of his son, twelve 
years of age. who hod lived his life- 
time in China, so as to ^ve the son 
Canadian domicil . — Re Wono Sxtky 
Mono. (19211 8 W. W. B. 122.— CAN. 

. 640 X. .Son of naturalised Rus- 
sum,]— A Russian, an insane person, 
was held for deputation under Im- 



643a. .] — In making a recom- 

mendation for expulsion part of a sentence 
regard must be had to the period of the 
alien’s residence in this country. — "R. v. 


Vol. n. — ^iUieiu. Casei 548a—548h. 

Shafpner (1920), 14 Cr. App. Rep. 131. 
O. 0. A. , 

543b. .] — R. V. OlLBKHT 

(1021), 10 Or. App. Rep. 34, C. O. A. 


misratioa Act (OonsoUdstioa), a. 3. 
His release was aimlied for on the 
sronnd that his father had been 
resident in Canada for a number of 
Tears &; had been naturalised there, 
& that the doixdoU of the father 
applied to the son : — Hdd : the son 
had no domioil in Panada Sc wae 
expressly prohibited from lauding 
under the Immigration Aot. — Be 
Lipsteist, [1923] 2 D. L. R. 1055 ; 66 
N. S. II. (G. & R.) 292.— CAN. 

6 <p. 193) i, — — .] — A deporta- 
tion order made by an immigration 
officer, when there is no Board of 
Inquiry In the vicinity of the port nt 
entry, mnst show on the face o( it 
that there was no such Board there. — 
R. V. Bannstrao, Ex p. Hianbon, 
Ex p. Mollbb (1920), 55 D. L. U. 
287.— CAN. 

sf. JmmimaJtion Act, 1901-1020 — 
Prohibited immigrant — Onue of proof — 
Evidence of protectUion incomplrie .] — 
Where, on a prosecution under sect. 6 
(2) of the above Act, the prosecution 
proves some ouly of the relevant facts 
Sc does not complete them so as to 
enable the tribunal to come to a cou- 
clusion ono way or the other, the aver- 
ment that deft, is an Immigrant Sc has 
entered the Commonwealth within 
three years before failing to pai>s the 
dictation tost is, under sect. 5 (3), to 
be (loomed to be proved in the abbonce 
of proof to the contrary by the per- 
honal evldenco of deft. — Q abriei. r. 
An Moore (1921), 34 C. h. R. 591 ; 31 
Argus L. 11 84.— A US. 

sj, Person bom in Aus- 

tralia returning from abroad.] — Whore 
a iieraon born in Australia has loft the 
Commonwealth, the question whether, 
when he attempts to re-enter the 
Commonwealth, he Is an immigmnt 
within the above Aot depends on 
whether he Is as a fact oomlng back 
to Australia as to his homo. — D unouor 
V. WONQ Sau (1925), 36 C. L. R. 404.— 
AUS. 

e (p. 194) i. "Landing'’ — 

What is.] — “ liunding " is the original 
act of lauding Sc not the I'etam of a 
certlflcatod Ciiincso n-sldont of Canada 
from a stiort visit to an aUjaiM^nt city 
in the IJnlied .States. — Jt. r. Fova 
Soon, [1919] 1 W. W, R. 486 ; 45 
U. L. It- 78 ; 31 Can. Criui. Cas. 78. — 
CAN. 

si. Whei/itir repugnant to 

Immigraiian Act. 1910 (c. 27).J— The 
powers Sc mode of procedure of the 
Board of Inquiry as to deportation 
uudor the latter Act are repugnant to 
the former Act, Sc do not apply. — 
Be iMMioBATio.v A(crr, El. r. Jkn Jano 
H ow. [1919] 3 W. W. 11. 271 ; 47 
D. li. R. 538.— CAN. 

tm. .1— Sect. 18 of the 

former Act is not repugnant to s. 3 
of the latter Act. — Be JuNQ Yrv, [1921] 
3 W. W. R. 194.— CAN. 


sn. Chinese Immigration Act, 1923 
(e. 38) — Deportation order — Appeal 
from— Person not Canadian cUieen or 
having no Canadian domicil.] — Held ; 
the ct. had no lurlsdictlon to interfere. 
—Re Ykb Foo, [19251 2 D. L. R. 1181 : 
44 Can. Crim. Cas. 17 : 56 O. L. R. 
669. — CAN. 


sp. S.P. Be Yovsa Sue Hiko (1926), 
87 B. O. R. 227 ; [1926] 2 W. W. B. 


874.— CAN, 


■q. — — .h^efticrari In 

general lies with respect to an order for 
deportation made under sect. 26 of the 
above Aot ; Sc sect. 38 is no bar to its 
application to such orders when made 
without or in ezoess of Jurisdiction or 
in violation of the essentials of Jnstioe. 
— Be LOW Hons Himo, [1926) 3 


D. L. R. 692 ; [1926] 2 W. W. R. 597 ; 
46 Con. Crim. Cas. 65; 37 B. O. R. 
296.— CAN. 

sr. Alien allowed io land pending 

inquiry — Omission to obtain deposit as 
securitjg.J — Held: not equivalent to 
an assent to the alien being landed. — 
R-e. Lee Chow Yino, [1927] 1 

W. W. R. 627 ; 47 Can. Crim. Cos. 
203 ; 38 B. O. R. 241.— CAN. 

St. Certifieate obtained hv frond — 

Conclusive.] — ^When the Controller of 
Ohlneso Immigration has concluded 
after inquiry that a Clilnaman is 
entitled to enter Canada Sc has per- 
mitted him to land Sc given him the 
oertiilcate provided for in sect. 17 of 
above Aot, the Controller has ox- 
hausted his jnrisdlotion Sc even though 
it is afterwards discovered tliat a 
fraud bos tieen coinmlttod on him, 
the Chluainau's right to bo in Canada 
con be ooutested only before a Judge 
as provided In sect. 17 of above Aot. — 
R. V. Chin Sack, [1928] 1 D. L. R. 779 ; 
[1928] 1 W. W. R. 618 ; 49 Cun. 

Crim. Cas. 43 ; 39 B. C. R. 223.— CAN. 

sv. Habeas corpus — Right of 

person claiming Canatlian birib. 1 — 
Uhlneso Immigration Aot, 1923, o. 38, 
B. 38, enoots Inforentially that any- 
one claiming Canadian birtli has a 
right to apply for relief l>y way of 
habeas eorjius from the Comptroller’s 
decision. — Be CiiiN'HHir Immiouatios 
Act Sc Lee Chow Yino (1928). 49 
Can. Crim. Cas. 168 ; 39 B. C. R. 322. ~ 
CAN. 

sw. Chinese. Immigraiion A el. 1927 
(e. 9.5) — Decision as to validity of 
certificate — No appeal.] — Br p. Cms 
Hhack (B. C.) (1928), 50 Con. Crim. 
Cas. 137.— CAN. 

q (p. 19.5) i. Detention for return 

to country not specified in order — After 
admittance re/iond by country sjiecifled 
in order.] — An order had mwn mode 
under the above Aot fur doiKirtation 
of a native of India to the IJnltefl 
St ait's. On the refusal of the Uni led 
States luinilgration oincials to allow 
him to enter he was hold for deporta- 
tion to India : — Held : he was Illegally 
dotahioil Sc was entitled to lUs disoliarge. 
— Re Santa Sinoh, I1924J 3 J). L. R. 
1088 ; 3 W. W. K. 164 ; 34 li. C. H. 
190.— CAN. 

q (p. 19.5) fi. AUe-mpting land 

forbidden person,] — R. v. Pai.anoio 
(1912), 22 O, W. R. .540 ; 3 O. W. N. 
1440 ; 4 D. L. R. 611.— CAN. 

BZ. Whether rrpugnarU to 

Chinese ImmigreUion Act, B. S. O.. 
1906 (c. 95). 1 — Re iMMioBATioN Aot, 
R. V. .Ten Jano How, [1919] 3 W. W. U. 
271.— CAN. 

sa. Proceedings under — Not 

criminal proceedings. f—Ii. v. AJjAMA- 
ZOVF, [1919] 3 W. W. R. 281 ; 47 
D. L, R. 533.— CAN. 

sb. .] — Be iMMl- 

onATioN Act Sc Wono Bhrb (1922), 
66 D. L. R. 485 ; 37 Can. Crim. Cus. 
371 ; [19221 2 W. W. R. 166.— CAN. 

sc. ^.1 — Be Pong 

Fuok Wing, Re Immigration Act, 
[1923] 4 D. L. R. 1034 ; 3 W. W. R. 
819.— CAN. 

t(p. 195)i. Person not 

Canadian citizen or honing Canadian 
domicil.] — The ct. eanuot interfere 
with what is done is by the Immigra- 
tion officers looking to the deportation 
of aliens wbo have not acquired 
Canadian domicii.— As Gottbsman 
( 1918), 29 Can. Crim. Cas. 439 ; 41 
O. L. R. 547 ; 18 O. W. N. 344.— CAN. 

t (p. 195) H, -.h- 

Motion for release from custody of one 
held for deportation under an order of 


a Board of Inqulr)', was diamissotl for 
want of Jurlsdlotlon in the ct. iindi'r 
s. 23 of the above Aot. Appet. h»d 
not shown tiiat he was a Canadian 
citizen or bad Canadian domioil — 
H. V. SCMOWKIJUCI, [1019] 3 W. W. li. 
322.— CAN. 

t(p. 19.5)111. .J— 

The ot. has no power to interfere with 
on order of deportntion made by the 
Board of Inquiry untoss tlie person 
ordered to bo deported bo a Canadian 
clllzeii or have Canadian ilomleil.— 
Be lM.MlGRATtCN Al'l* W()N« SUMM 
(1922), 60 D. L. U. 48.5 ; 37 Can. Crim. 
Cos. 871 ; 11922] 2 W. W, K. I5b : 
revsg. 69 D. L. R. 626 ; 36 Can. Crim. 
Cas. 405 ; 30 B. C. B. 70.— CAN. 

t (p.l95)iv. //rtbcrts 

corpus will lie In resport of a deporta- 
tion order made by an iminlgruthm 
officer whose jurisdiction so to iwl in t he 
Btt'Ufl of a Board of imiulry is not shown 
on the face of the order, although an 
app<*al by appnl. to tlie Minister (»f 
llio Interior under s. 10 of the above 
Act lias boon unsiiocossfiil. — H. v. 
Banns I'UAn, Kx p. Hianhun, Ex p. 
Moi.lku (1920), 55 1). L. 11. 287.— 
CAN. 

t(p. 195) v. .]— If it 

bo pioved that the Board of liuiuiry 
has not aot.o(l Judicially, but iiiorely 
on instructions fruin Ottawu, in 
ordering tho deport atton of a (*hina- 
mun, the ot. would bo bound to gmiii 
an application for a writ of luitn-a^ 
corpus. — He Ji/vd Yin, [1921] J 
VV. W. It. 191.-<5AN. 

t(p. I9.5)vi. .1- Anap- 

I»eal lies In habeas corpus prooiMHlings 
wiiore a person is (Jefaincu under tiie 
ahov( AoU—Be Immiuuation Atn- Sc 
Wl»N(J MllKlC (1922), 06 D. L. B. 486 : 
37 Can. (Mm. Cas. 371 ; [1922] 2 

W. W. Jt. 166.- CAN. 

t(p.l06)vii. .] — Aiiap- 

puul lies to (he Clt. of Appeal from au 
ordor moilu in haljcMS corpus proiseediiigs 
roh^asiiig a person dHlalneu under the 
above Aot. — Ite PoNO Fook WlNO, Be 
iMMIUltATlON Ac.*!', (1U23J 4 D. L. it. 
103-1 ; 3 W. W. It. 819.— CAN. 

v (i». 106) i. Chinese 

immigrant.] — Under s. 23 of the ohovo 
Act t licet, is pi'cveiiled from fnlorferlng 
with the deeisien of a Board of JiKiulry 
ooucMiniing the admlHsion of a China- 
man to Canada. — -Jte Wdno Bit Kit, 
[1921] 3 W. W. R. 116.— CAN. 

V (p. 106)11. .]— 

The (IcciHlon of a Bounl of Inquiry os 
to tlie admission of a Chinaman is not 
subject to review by the ct. — Be 
WoNO Rubv Mono, [1921] 3 W. W. R. 
122.— CAN. 

8d. Immigration Amendment Act, 
1919 (c. 25) — Not retrospective ,] — 

Be iMMIOKATiUN Am' Si Banta tiisulu 
11920) 2 W. W. It. 999.— CAN. 

se. Appointment of immigrn- 

ticn officer — iSufflcienry.] — The sign.j- 
turo of the Acting fleputy A1 mister 
of Immigration be Colonisation is 
siifficieut. — Be PAr»i*AH, 119211 1 

W. W. R. 949.— CAN. 

of. Deportation order — Form 

o/ order.] —Where an order only stated 
” p. O. 23 ** os t ho reason for deporta- 
tion : — HUtl : such an order was 
defective. — K. v. Lani'alum, Ex p. 
OITFMAN (1921), 62 1>. L. Jt. 223 ; 35 
Can. fMm. Cas. 296 ; 48 N. B. 11. 44H 
—CAN. 

■g. Amendment of 

order.] — Au order of doport.it lo/i. 
insufflolent in form as not hliowinu 
Jurisdiction, may be amended hv He 
Immigration offioor. — Be PArr \s, | » i 
1 W. W R. 949.— CAN. 
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544. Add, AnnoUUiont :--A8 to (2) FoUd. R. v* 
Shaffner (1920), 14 O. App. Bep. 131 $ B. v, 
Bogofl (1924), 18 Cr. App. Bap. 1. 

Family domiciled In 

England.]— B. v. Bogoff (1924), 18 Or. 
App. Rep. 1, 0. 0. A. 


547. Add, AnnotaibUm: — ^FoUd. B. v, Gilbert 
(1^1), 16 Or. App. Bep. 34. 

644a. Unnecessary aggravation 

of sentence Involved.] — B. v. Irving (1920), 
16 Or. App. Bep. 61, 0. O. A. 

661. Add, Annoiaiions : — ^Refd. Brightman v. Tate 


. ] — An 

m mado sub- 


•h. Imrmoratwn Law {R. 8, 0„ 
1927, e. iiSy—JiioM to annul txpuMon 
order.]— The tribunals have not power 
or Jurisdiction to annul an expiilaion 
order made against an inunimnt on 
the streofirth of the immination law 
even if they think the offlclala chartired 
with administerlnc the said law hare 
not applied their orders oorreotly. — 
Yuiwhkmskt V. MoquiN (1928), Q. II. 
45 K. B. 160.— CAN. 

ai. Opium dh Narcotio DruoB AcU 
— Prooeedtngs under — Not crtminai pro- 
ceedinga.] — Re Loo Lbn (No. 1), [1924] 
1 D. L. R. 909 ; 1 W. W. It. 7.33 ; 41 
Can. Grim. Gas. S86 ; 38 B. C. R. 
448.— GAN. 

ak. OoTwictum under — No 

order againei deportation — Power to 
make BubeeQuerU order.] — ^Thero is no 
power to make an order except at the 
time of conviction. — Re Jok Foj^o 
( 1923). 63 O. L. It. 493 ; 24 O. W. N. 
39.-^AN. 

al. 

order aarainst deportation 
sequently is Invalid. — R. v. liiCK Park, 
11024] 4 D. L. U. 883 ; 3 W. W. It 
490.— GAN. 

an. — NeceMsUy for 

order.] — Sinae imdor Opium & Norootio 
DruB Act, 1923, a. 25, deportation 
follows automatically in the oase of the 
oonvlotlon of an alien under sect. 4 (d), 
it is not ueoeesary for a formal order 
for deportation to be mado in sucli a 
oase. — II. V. Woo Fono Toy (B.O.), 
11926] 3 W. W. U. 708.— CAN. 

so. — VaUditj/ of warrant .] — 

The omission of the ngrures “ 1923 " 
from the citation of the Act does not 
invalidate the warrant. — R. v. Qan, 
(10251 3 W. W. It. 783.— CAN. 

ap. Subsequent ddention 

for deportatum — VahdUy. ] — Accused 
was oonvioted under s. Sa (2) of the 
1911 Act Ac lined with imprisoumenl 
in default of payment. The hno was 
not paid, & on the iormluation of 
the Imprisonment prisoner was hold 
for deportation under s. 106 : — Held * 
the purpose of s. 106 was to suporadd 
the penalty of deportation as a con* 
Boquunoo of a conviction for the com- 
mlsslun of any of the statutory offences 
created by s. 5a. — R. t>. How, [1923J 
4 D. L. R. 1007 ; 50 N. S. It. (Q. & R.) 
372.— CAN. 

aq. — Apphcaivm 

for releaae.] — Whore an alien bos been 
convicted under s. 5a (2) of the 1911 
Act & upon termination of tho Im* 
prisomnent imposed is detained for 
deportation under s. 106, ho is not 
entitled to reloano on habeas corpus on 
the flrround of liuving Canadian domicil 
within Immhrration Act, s. 43. — 
It. V. Guano Sono, [1924] 1 D. L. R. 
1161; I W. W. 11, 778, 42 Gan. 

Grim. Gas. 8 : 33 B. O. R. 176.— CAN. 

warrant of deportation regular oil ito 
face havinq issued after prisoner had 
served ids sontonoo on conviction under 
the 1911 Act, the ot., on an application 
in habeas corpus prooeediugs, oan only 
inquire into the truth of the statemeuts 
mado in tho warrant. Sc oannot inter* 
fere by reason on tho unlawful imposi* 
tion of hard labour by the sontonoo Sc 
oonviotion. — R. tJ. Gnow Tono (1924), 
34 B. C. R. 12.— CAN. 

St. ; .] — Whore 

a prisoner has boon oonvioted of an 
Intraotlou ot tho 1923 Act Sc Is hold for 
deportation, tlie mere fact that the 
warrant oommltting him for deporta* 
tion, although stating him to be an 


alien, does not-ahow or recite that a 
Board of Inquiry was held as provided 
by Immlnation Aot, is not a ground 
for granting a writ of habeas corpus. — 
R. t>. Qkb Dew (No. 3>. (1924] 3 D. L. R. 
186 ; 2 W. W. R. 79? : 42 Can. Oflm. 
Cos. 213 ; 33 B. C. R. 548.— CAN. 

sv. .1— Held; 

habeas corpus prooeodings were pro- 
ceedings arising out of a criminal 
charge,'* Sc within the exception to the 
Jurladlotlon of the Supreme Ot. of 
Canada under Supreme Ct. Ao^ R. S. C., 
1906, s. 36. — JUNOO Lbb t>. R., [1927] 
1 D. L. n. 721 : 46 Can. Grim. Gas. 829 ; 
11926] 8. C. 11.662— CAN. 

sw. Appeal .] — 

Accused was convicted under s 5a (2) 
of the 1911 Aot, 8c condemned to pay a 
fine. Sc in default of payment to 
imprlsonmont. Upon termination of 
tho imprisonment he was kept in 
custody for deportation under s. 106. 
A writ of habeas corpm was granted 6c 
accused ordered to be dlsohatged from 
custody. On appeal the order was 
sustained. — Re Mah Shin Shono, 
Re SiNO Yim Hono, [1923] 4 D. L. R. 
844 ; 39 Can. Grim. Cos. 401 ; 32 
B.^C. R. 170; [1923] 1 W. W. R. 
1365.-~*OAN. 

Wh re an alien on the termination 
of Ids imprisonment, imposed on con- 
vlotion under tho 1911 Aot, is detained 
pending deportation & he applies for 
habeas corpus, hut is refused release, 
an appeal from such refusal lies to the 
Ct. of Appeal.— Rr Loo Lrn (No 1), 
[1024] 1 D. L. R, 909; 1 W. W. R. 733 
41 Can. Grim. Cos. 386 ; 33 B. C. R. 448. 
—OAN. 

sy. 


roTU of deportation.] — The omissiou of 
tho figures " 1928 from the citation 
of the Aot does not invalidate the war- 
rant.— R. V. JuNOo Lbb (1926), 46 
Qwi. Grim. Gas 02 ; 37 B. G. R. 318 ; 
[1926] 2 W. W. R. 734 —CAN. 

ax. Ohinese Exbtueion Act. 1904 
(c. 37) (Cape) — Deportatum after con- 
vuAwn — Effed of exemptum certificate.] 
— Applts., being Chinamen & holders 
of exemption oortifioatos under tho 
obovo Aot, having each been convicted 
at least twice for offences agamst 
the gambling laws, but none of tliem 
having served two terms of imprison- 
ment : — Held : not to be exempted 
under s. 2 (e) of tlie Aot from s. 34, 
Sc liable under the terms ot the latter 
sect, to be deported. — An Yet v. 
Unio.v Government, [1921] App. D. 
97.— S. AF. 

sa. Act 22 of IdlS — Prohibited 
immigrant — Anatio— Holding qualifi- 
caiums for resuience.] — The entry of 
applt., an Asiatic, into Natal was not 
discovered until Apr. 1916, when he 
was arrested as a prohibited immi- 
grant under s. 4 (1) (o) of the above 
Aot ; — Held : he had obtained no title 
to reside in the Union until he had 
successfully presented himself as an 
immigrant no matter how well quali- 
fied he might be to obtain a title to 
reside in the Union. — D bsai v. Immi- 
QRANiB' Appeal Board (1916), 37 
N. L. R. 277.->«. AF. 

•b. — Indian rduming 

fmpororg residence in India— 
Damted eertificaie not aeguired before 
drP^rs to India, i— Ap^, a reseat 
to Natal from 1897, to 1911 went to 
India, with the obfeot of seeking a 
wife there from among his own rela- 
i., — Prior to leaving tor todia he 
ithorltiee for a oe^> 


applied to tho aul 
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tifloate of domloll, but that certificate 
was illegally refused. Apple's visit 
to India was extended to a period of 
four years, 8c he returned to Natal to 
Apr. 1915 : — Held : applt. *s visit to 
India was for a speoial or temporary 
purpose ; the home to Natal continued 
to be his place of permanent abode, 8c 
ho was domiciled to Natal within s. 30 
of the above Act. — Kajes «. Immi* 
oRANTs’ Appeal Board (1916), 37 
N. L. R. 42.— S. AF. 

so. Domicil cer- 

tifiaaie aeguired before departure to 
India.] — Immigrant, an Indian, first 
came to Natal to 1893, where bo eon- 
tinned to reside. In 1899 he obtained 
a oertifleato of domicil. In 1902 
immigrant went back to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Aot; — 
Held: the oertlfloate conferred upon 
him rights, which were not restricted 
by the above Aot, 6c there was no 
intention on the part of immigrant to 
abandon his domicil to Natal. — Re 
Runoasamy Ghetty (1917), 88 N. L. R. 
42.— a. AF. 

sd. Domicil cer- 

tificate aeguired by deceased parent .] — 
K., the possessor of a oerfifleate ot 
domicil under the above Aot, brought 
his wife Sc son, N., to Natal from India 
in 1911. In 1914 they returned to 
India Sc llTod there till after K.'s 
death to Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal in 1920 :—UeUi : N. had 
no such right under s. 5 (o) of the 
above Aot, as he had no father domi- 
ciled in Natal. — Natdoo v. Immi- 
grants' Appral Board (1921), 42 
N. L. R. 30.— a. AF. 

se. Second imfe of 

Mohammedan.] — Where a Mohamme- 
dan’s daiuhter Sc her mother have ie> 
turned to India & both are rosidtug there, 
another wife of such Mohaiumedau is 
not a prohibitod immigrant — Mariam 
8c Mahomed v. Immigrants' Appeal 
Board (1918), 39 N. L. R. 882.— S. AF. 

»f. Stms of domunled 

parents — Resident tn another promnee.] 
— M. & Y., Asiatics, 8c the minor sons 
of parents resident in tlio Transvaal, 
but formerly resident in Natal, & 
holding certlfloates of domkil under 
the above Aot, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. having over been resident to 
Natal save for temporary purposes 
dunng which periods their parents 
remained in the Transvaal. — Mahomed 
u. Principal Immigration Officer 
(1921), 42 N. L. R. 337.— S. AF. 

Parent resident 

tia ] — ^Applt. was bom in India, 

in 1913, of a woman who was recognised 
as the wife of an Indian, 8., but who 
had never been to tho Union. S. had 
entered the T'ransvaal to 1907 8c had, 
thereafter, acquired a domiolle of 
choice to the Tranvaal, but in 1019 
had returned to India, 6c had stooe not 
been in the Union. Save that there 
was evidence that S. was undergoing 
medical treatment in India, there was 
no explanation of his long stay there. 
He had shares to the valne of £4,000 
to a bnstoess to the Transvaal but had 
appuently never taken any active 
pan to the business. Applt., aged 12. 
arrived to the Union Sc ouumed a right 
to enter the Union under Aot 22 of 
1913, 8. 5 ( 0 ). On api^l from 
Judgment of a Provtocisi Riv.ln aosi 
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(1919), 85 T. L. R. 209; B. r. Brixton 
Prison, Ex j>. Bloom (1920), 90 L. J. K. B. 
674 ; R. V. Home Secretary, Ex p. Brewer 
(1924). 131 L. T. 386. 

551a. .] — ^Aliens Order, 1919, art. 

12, par. 1, which empowers the Secretary 
of State if he deems it to be conducive to 
the public good ** to make a deportation 
order against an alien, is not vXira vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom ho 
proposes to make a deportation order the 
opportunity of being heard. — R. v. Leman 
Street Police Station Inspector, Ex p. 
Venicofp, B. V , Secretary op State for 
Home Affairs, Ex p. Venicofp, [1920] 3 

K. B. 72 ; 89 L. J. K. B. 1200 ; 23 L. T. 
673 ; 84 J. P. 222 ; 36 T. L. R. 677, D. C. 

Annotation: — ^Rsld. R. i>. Homo Secretary, £7jr p. Dressier 
(1924), 131 L. T. 386. 

553. Add. Anncialiona : — As to (1) Consd. R. v. 
Home Secretary, Ex p. Bresslcr (1924), 131 

L. T. 386. Refd. Brightman v. Tate (1919), 
35 T. L. R. 209. 

558a. Aliens Restriction (Amendment) Act, 

1919 (c. 92) — Power o( expulsion in time of 
peace.] — Appct. was charged before a metro- 
politan police magistrat-o witli four oflences 
under the above Acts. Ho pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After liaving served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of tiio sentence 
made an order for the deportation of appct. 


Upon an application for a writ of habeas 
corpus : — Held : the order of the Secrt'tary 
of State was not ultra vires^ but was within 
the powers conferred upon him by the above 
Acts, 4b Aliens Order, 1920, art. 12. — R. v. 
Brixton 1*rison (Governor), Ex p. Bloom 
(1920), 90 L. J. K. B. 674 ; 124 L. T. 375 ; 85 
J. P. 87 ; 19 L. G. R. 62 ; 26 Cox, C. C. 687, 
D. 0. 

558b. .] — The Order in (Council 

made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire wiien the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1019 has boon 
continued by the Expiring l^aws (’ontinuanco 
Acts, 1920 (c. 73), &; 1921 (c. 63).~H. v. 
Brixton Prison ((Iovernok), Ex p. Suoar- 
MAN (1922), 127 L. T. 27 ; 86 J. P. 75 ; 38 
T. L. R. 325 ; 27 Cox. C. C. 208, 1). C. 

663c. Form of order by Secretary 

of State.] — The making of an order for the 
deportation of an tilien under Aliens’ Order, 
1920, art. 12 (6), lies witiiiu the discretion of 
the Homo Seci’etary. It is desirable that an 
order made under the article should state 
on the face of it that the Homo Secretary 
d(‘crn8 it to be conducive to the public good 
to make the order.-— R. v. Home Secretary, 
Ex p. Bressler (1024), 131 1.. T. 386; 88 
J". P. 80 ; 68 Sol. Jo. 646 ; 22 L. 0. K. 460; 
27 Cox, C. C. 656, C. A. 

653d. Recommendation for deportation 

— Right of appeal.] — R. v. Graham Camr- 
RELL, Exp. Ahmed Hamid Mouksa, No. 55Hh, 
post. 


rested upon the immigration offleor, 
the hoard was entitled to Hnd that S. 
had abandoned his Transvaal tlomlclU*, 
Sc, thcref(»ro, applt. was a prohibited 
immigrant. — M\ homei> PiUNni'Ai. 

IMMIOUATIOV Okkicku, [1921)J App. D. 
190— S. AF. 

•h. DeportcUian under — Con* 

victvm obtained vnlhout Union.}— A 
person not born in the Union of South 
Africa who Is convicted of an offence un- 
der 8. 4 (1) {b) of the abovo Act is liable 
to be deported under b. 22, whether tlie 
conviction took place within or 
without the Union. — C olu.vowooo 
V. Union Government, 11917] Aop. D. 
550.— S. AF. 

■j. Itoardina ship before 

erarnination of immiarants cowt lettd. J— 
Where u person was convicted of being 
on board a ship before the general 
examination of immigrants had been 
completed, & stated in defence that 
notice to the master of the ship had 
been given : — Held : he was rigtilly 
convicted. — Anglia v. R. (1918), 39 
N. L. R. 147.— S. AF. 

■k. Decision of immigralion 

authority — Jurisdiction of court to 
interfere.} — The ct. may interfere 
where there Is a manifest absence of 
Jurisdiction or if an order Is made 
or obtained fraudulently. — Union 
Government v. Fakir, [1923] App, 1>. 
466.— S. AF. 

»1. .1 — Appct., an 

Asiatic, iiad been declared by the 
immigration officer of Natal to be a 

G rohibited immigrant. On appllca* 
ion to the ct. for an order restraining 
hia deportation : — Held : as the Im* 


inigrution officer bad not acted out- 
side his jurisdietJoii or mold fide, the 
<>t. hud no Jurisdietton to tiiako tlie 
order prayed. — N akainhamv v . 1'uin- 
(U'AL iMMIORAnON OKKirKU, [11)23) 
App. D. 673.— S. AF. 

•m. lUtnarement of inimt(/ntti(‘» 

officer — Effect. ) \V hen an inunlgrutlo 
officer rc<|uli’eH a person to make 
sign u de( laration under seut. 19 (1) (a) 
of Act 22, 1913. his roquiremcnt 
iKVomes a roquin-meiit r»f the Act, < 
failure to comply therewith w an 
offciico under sect. 27 (d). il. v. 
Lvugutov, [1930] N. L. it. 47. — 
S. AF. 

sn. Immigration «£• Indian Ittlief 
Ait, 37 of 1927, h — ll(troKj>ertirr .\ — 
I'nivfiPAL Immigration OKKifi.it v. 
I'LflWHOTAM, [1928] App. D. 43.0. — 
S. AF. 

lo. Indian Immigration Act, 1891 
{Natal) — Liability of employers for 
medical attendance on Indian immi- 
grants.} — Employers wore held liable 
under the above Act for inodicai 
attendance on Indian immigrants, 
wl»o, after being frc*e, had not ro- 
indenturod, themselves & for thoir 
descendants. — Indian Immigration 
Trust Hoard of Natal v . Oovind- 
8AMY (1929), 37 T. L. It. 128.— «. AF. 

5521. Aliens Itestriction Order, 1915 
— Fovoer of expulsion in war time — 
Validity of Order — Power to specify 
destination.} — Held: par. 25 of tno 
above Order was withlu the authority 
conferred by War Precautions Act, 
1914-1916, s. 6 ; it conferred a dis- 
cretion upon the Minister to make an 


onlor for the tlcporlal ion of any par- 
ticular alien, ki authorised his Hubsei- 
queiit arrtsi Sc detent (on Sc the placing 
Id III on board a sliqi chosen hy the 
Miidstcr, Sc Ills detention there whilst 
tho ship was in tlio territorial limits of 
the Uominuuvvoalth ; Sc sucli an order 
was not renaoi*cd invalid by tuo fact 
liiat the Miiilhter inudo it for the 
purposo of Dairying oul an ugrocnient 
by which tho ('oininoMwculth Govt, 
was under an uhllgatinn to tho eountry 
of wtileh the paillenlar alien was a 
subject to assi t as far as posslhlo in 
ejiforcing tho return to tliat country 
of poiMons liable to inilltary sorvlco 
then'. — F kurvndu r. Peaucuc (1918), 
25 U. L. It. 241.— A US, 

■p. Neressity of rum- 

minUratUm of deportation order to alien.} 
— Par. 2 j of tho above Order does not 
require communlealion to tlie alien 
of a deportation order made under it 
by tho Minister of Defonce. — M kykh 
V. Poynton (1920), 27 C. L. K. 43«.— 
AUS. 

■r. Ettrm of deportatum 

order.} — 8uch order need not l»o In 
any particular form. — J kugku v. 
Peaiujk (1920), 28 G. L. U. 588.— AUS. 

sw. Aliens Hestrirlwn Ori/rr, 1916 
— Pou'rr of erpulmon in umr time — 
Subject of allied Stale liable fur military 
service.}-— Tho Alinister liaving ordered 
the deportation of an itallau subject 
for military service, the ot. refused 
an application lor a rule nisi for 
habeas corpus, tlie matter being in 
the Minister’s discretion under the 
above Order. — Kx p. Maoqi (1918), 18 
S. II. N. .H. W. 150. — AUS. 
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667. Add. Citaii(m:—2Q Cox, 0. C. 16, D. O. 

658a. Allens Order, 1920.] — (1) 

The word “keeper” in tho above Order 
of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitute ‘‘ premises ” within the above 
Order of 1020, art. 0, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
a manager of tho house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance *of electric light, & so on. — Kodda v. 
Godfrey (1920), 05 L. J. K. B. 704 ; 90 
J. P. Ill ; 42 T. L. R. 473 ; 21 L. Q. R. 
311 ; 28 Cox, C. C. 209, D. C. 

658b. .]— Tho fact that 

ilio kocjicr of any promises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a Britisii 
subject, docs not excuse compliance with tho 
obligation to r<‘quirc such person to sign a 
statement as to his nationality. — Williams 
V. Jones, [1028] 2 K. B. 227 ; 97 L, J. K. B. 
006 ; 139 h. T. 167 ; 92 J. P. 70 , 44 T. L. K. 
511 ; 26 L. G. R. 318 ; 28 Cox, C. C. 606, 
I). C. 

55 ge. Allens Restriction (Amendment) Act, 

1010 ( 0 . 02) — Restrictions as to change of 
name — Carrying on business under pre-war 
name.] — Resp., who was an alien, & whose 
real name was Karel KoUross, purchased in 
1921, & continued to carry on, a business 
under tho name of the Widmore Laundry, 
which business had boon carried on under the 
same name by his predecessors for many 
years bofoi-e Aug. 4, 1014. Apart from the 
laundry business rosp, continued to be known 
os Karel KoUross, & he was registt^red in 
that name os tho proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1016 (c. 68). An information 
having been preferred against resp, for using 
the name Widmore Laundry, being a name 
other than that by wliicli he was ordinarily 
known on Aug. 4, 1914, contrary to 8t»ct. 7 
of the Act of 1910, the justices dismissed the 
information t—Held : tlio justices wei^e right, , 
as resp. had committed no olTence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing 
to c/irry it on under that name. — Brunnino 

Kolluoss, [19231 1 K. B. 311 ? 02 
L. J. K. B. 323 ; 128 L. T. 600 ; 87 J. P, 
41 ; 89 T. L. R. 129 ; 67 Sol. Jo. 278 : 21 
L. G n. 108 ; 27 Cox, 0. C. 383, D. C. 

5B8d. AddlUon of “ & Co.*»]— An 

alien uses a name “ other than that by which 
he was ordinarily known ” on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1919, if he 
adds to tho name by which he was or^narily 
known on that date the words ” & Co.” — 


Evans v. Piauneau, [1027] 2 K. B. 374 ; 96 
L. J. K. B. 734 ; 137 L. T. 482 ; 91 J. P. 97 ; 
43 T. L. R. 624 ; 26 L. G. B. 321 ; 28 Oox, 
0. 0. 410, D. O. 

568e, Proseoution under — Whether 

offences triable on indictment.] — (1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken before the ct. at 
the tnal. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1014, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an aUen. 

(3) Offences against tho Act of 1914 & the 
Act of 191 9 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
cose sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed. — R. v. Kakelo, 
[1923] 2 K. B. 703 ; 92 L. J. K. B. 997 ; 129 
L. T. 477 ; 87 J. P. 184 ; 39 T. L. R. 671 ; 
68 Sol. Jo. 41 ; 27 Cox, 0. 0. 464 ; 17 Cr. 
App. Rep. 160, O. 0. A. 

668f, Proof of Order.] — R. v. 

Kas[elo, No 558c, ante, 

658g. Proof of alienage.] — R. v. 

Kakelo, No. 568c, aiite. 

568h. Appeal — Effect of ambiguous 

plea.] — Appet. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his change of address. When 
before tho magistrate he was asked “ Are you 
an Egyptian ? ” to which he answered 
“ Yes.” He was then asked “ Did you tell 
the registration officer that you intended to 
change your residence, in tell him when & 
wliere you were going ? ” to which lie 
answered “ No.” Thereupon tho magistrate 
entered a pica of guilty & sentenced appet. 
to imprisonment for one month & recom- 
mended the making of a deportation order 
against liim : — Held : appet. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(o. 49), s. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 58), 8. 37, therefore, 
bo had a right of appeal to quai’t-er 
sessions by virtue of those sections. — R, v. 
Graham Campbell, Ex p. Ahmed Hamid 
Moussa, [1921] 2 K. B. 473 ; 90 L. J. K. B. 
818; 126 L. T. 310; 85 J. P. 189; 37 
T. L. R. 611 ; 19 L. G. R. 401 ; 26 Oox, C. C. 
747, D, C. 

6681. From reeommendaUoii 

for deportatlo^ — R. v. Graham Campbell, 
Ex p. Ahmed Hamid Moubsa, No. 558h, ante. 


PART nc, 

•X. Refftstralion — No proof of no 
permanent place of r0«idenoe.]— Deft. 


was oonrioted for neglect to register as 
anenen^allen. There was no evldeuoe 
that deft, had no permanent place of 
residenoaln Canada: — Hetd: theoluu«e 


oonJd not snooeed. — R. v. Hackmak 
(1919), 44 O. L. R. 224 ; 15 O W. N. 
190.— CAN. 


130 



VoL n.--AUen8. Cases 659— 508. 


659. Add. Annotation: — Refd. Bonnfeldt v. 
PhiUips (1018), 85 T. L. B. 46. 

560. Add. Annotations : — Gonsd. Ernest v. Meti'O* 

S >litan Police Gomr. (1919), 89 L. .T. K. B. 42. 

etd. Brightman v. Tate (1919), So T. L. 11. 
209 ; Be Be Keyser’s Royal Hotel, Bo 
Keyser’s Royal Hotel v. R., [19191 2 Oh. 197 ; 
Chester v. Bateson, [1920] 1 K. B. 829 ; 
Powle V. Monsell (1920), 90 L. J. K. B. 105 ; 
Gurney v. Houghton (1920), 123 L. T. 706 ; 
Hudsons* Bay Co. v. Maclay (1920), 86 
T. L. R. 469 ; R* v. Leman Street Police 
Station Ins^ctor, Ex p. Venicoff, [1920] 
3 K. B. 72 ; K. v. Wormwood Scrubbs Prison. 
[1920] 2 E. B. 805 : Shutler v. Rolfe (1920), 
36 T. L. B. 828 ; B. v. Cannon Row Police 
Station Inspector, Bx p. Brady (1021), 91 
L. J. K. B. 98. Rofd. R. v. Minisiei of Health, 
Ex p. Yafle, [1930J 2 K. B. 98. Mentd. 
Bro^vn v. Bagenham U. C. (1920), 98 
L. J. K. B. 565. 

661. Add. Ayinoiations : — Reid. R. v. Secretary ol 
State for Home Adairs, Ex p. O’Brien, 
[19231 2 K. B. 361. Mentd. Tie Clifford & 
O’Sullivan, [1921] 2 A. 0. 470 j Secretary of 
State for Home Affairs v. O’Brien, [1923J 
A. C. 603. 

661a. Restrictions as to change ol name — 

Validity.] — ^Applt., a foreigner by birth, 


became a naturalised British subject in 1012, 
& changed his name by deed poll iu 1915 
from Ernst to Ernest. In 1919 ho was 
conxdcted under reg. 14h ol the above 
regulations, for that, not being a natural- 
born British subject, lie used a name other 
than that by which ho was ordinarily known 
at the beginning of the war. Ho contended 
that reg. 14h was ultra vires, on the 
pound that it was not compotemt by Order 
in Council, issued under Defonce of the 
Realm Act, 1914 (c. 8). to deprive liini of 
anv rights, powers, or privileges which wore 
not at the same time taken away from all 
British subjects ; & tliat tlio regulations 

piuportod to override an Act of Parliament, 
although there was no power under the Act 
of 1014 to do so : — Held: reg. llh wah not 
ultra vires because it discrimiiiaf^d bed ween 
naturalised & natural-born British subieets. 

Regulations made by the Ring in (’ouiinl 
under Befeneo of the Realm Act, 191 1 (c. 8), 
have all the force of a statute k. may take 
away a statutory privilege or impose a 
statutory duty. — Khnest r. METiiorouTAN 
PoLrcK COMU. (1019), 89 \,. J. K. B. 12; 
121 L. T. 222 ; 83 J. P. 182 ; 35 T. L. II. 
512; 17 L. G. H. 418; 26 Cox, C. C. 458, 
B. C. 

663. Add. CUation .•—26 Cox, 0. C. 68, D. G. 
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Part II. — Property in Animals. 


8. Add. Annotation: — Mentd. Jebara v, Otto- 
man Bank, [1027] 2 K. B. 264. 

20. Add. Annotation : — ^Refd. Peech v. Best 
(1930), 99L. J.K. B. 537. 

84. Add. Annotation : — Aa to (3) Refd. Granby v. 
Bakewell U. D. 0. (1923), 87 J. P. 105; 
Poerh V. Best (1930), 99 L. J. K. B. 637. 

48. Add. Annotation : — Refd. Re Powell, Dodd v. 

Williams, [1921] 1 Ch. 178. 

44. Add. Annotaiiona : — to (1) Refd. Re 
Powell, Dodd v. Williams, [1921] 1 Oh. 178. 
Aa to (2) Consd. Re Powell, Dodd v. Williams, 
[1921] 1 Ch. 178. 

46. Add. Annotations : — Refd. The Tubantia, 
[1924] P. 78. Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244. 

46. Add. Annotation : — Refd. The Tubantia, 
[1024] P. 78. 

47. Add. Annotation : — Mentd. The Fagemes, 
[1920] P. 185. 

64. Add. Annotation : — Mentd. Nye v. Niblett 
(1917), 16 L. G. II. 67. 


65. Add. AnnotatUm : — ^Refd. Farey v. Welch 
(1929), 28 Cox, C. C. 604. 

67a. Unlawful taking — ^Larceny Act, 1861 

(c. 06), s. 28 — Necessity for mens rea.] — 
* Held : above sect, applies the general law of 
larceny to pigeons so far as it does not apply 
to them already : & consequently, a taker 
who honestly believed the pigeons taken to 
be his own was not within the sect. — Pabey 
V. Welch, [1029] 1 K. B. 388 ; 98 L. J. K. B. 
318 ; 140 L. T. 660 ; 93 J. P. 70 ; 45 T. L. II. 
277 ; 27 L. G. 11. 163; 28 Cox, C. C. 604, 
D. C. 

78. Add. Annotation : — Refd. The Tubantia, 
[1924] P. 78. 

80, Add. Annotation: — Refd. Farcy v. Welch, 
[1029] 1 K. B. 388. 

90. Add. Annotations: — Aa to (1) Consd. Re 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 
Aa to (2) Refd. Re Powell, Dodd v, Williams, 
[1921] 1 Ch. 178. 


Part III. — Rights and Liabilities of Owners of Animals. 


101. Add. Annotation : — Apld. Barnard v. Evans. 
[]925]2K.B.704. 

107. Add. Annotation : — Refd. Steam v. Prentice. 
[1919] 1 K. B. 391. 

109. Add. Annotaiion : — Consd. Uines v. Touslev 
(1020), 95 L. J. K. B. 773. 

113. Add. Annotation : — Generally ^ Mentd. Hardy 
r. C. L. By., [1920] 3 K. B. 459. 

116. Add. Annotation :- Consd. Barnard v. Evans. 
[1025] 2 K. B. 794. 


117. Add. Annotation : — Refd. Nye v. Niblett 
(1917), 87 L. J. K. B. 590. 

119. A dd. Anyiotationa: — Consd. Horton t?.G wynne, 
[1921] 2 K. B. 601. Apld. Farcy r. Welch, 
11929] IK. B. 3S8. 

130. Add. Annotation : — Mentd. Ilford U. D. C. 
V. Beal, [1025] 1 K. B. 671. 

134. Add. Annotation: — Refd. British Petroleum 
Co. V. A.-O. for Ceylon, [1026] A. C. 147. 


PART II. SECT. 1. SUB-SECT. 1. 

sa. Cavicl .] — Under the condition 
of alTaiivt wlilch has uxlsted In Western 
Australia ftir many yoars, camels are 
to be retjarded as bclonffluff to tlio 
class of domestic anlmalN. — Napa 
Shaii V Slccman (1U17), lU W. A. L. It. 
HU.— AUS. 


I hlH duly authoiisied oRcnt, is entitled 
to demand &, it refuned, wizo the 
caivasH, St buoh persons as help 1dm to 
exercise ills ihrht aic doing no wrong : 
but as against any other porbon, the 
killer lias a light to ret-aiu posaossion 
of the carcass. — R. v. Artu Ranira 
(1921), 1, L. R. 3 Pat. 6411.— IND. 


PART II. SECT. 2, SUB-SECT. 1.— A. 

19 ii. . 1 — ^A fox bom 

& reared In captivity escaped & was 
killed by defts. upon a stranger’s land 
a week later : — Held : the lox w'as an 
animal ferce natura : pltf.’s quallUed 

G ropeit} thendn came to an end when 
!io animal escaped 6c was reduced Into 
actual possession by defts. ; there was 
no immediate pursuit, nor w'as there 
animus revt,riendx. — Campbeij. v. Hep- 
LKT (1917), 39 O. L. R. 628; 37 

D L. R, 289.— CAN. 


50 ii. Damage to /jhys.I — A bee 

is not an animal within Cnnunal I.aw 
Coiibolldatlon Act, 1870 (S. A.), s. 119. 
— R. V. NiThOHKK, [1928] S. A. S. K. 
229.— AUS. 


PART 11. SECT. 2, SUB-SECT. 2. 

74 ii. Animal killed tnf tres' 

passer .] — Wlien a person kills a wild 
animal on the property of another 
the oarooss does not belong to the 
killer but to Uie piopriotor of the pro- 
perty, 6c the latter, either himself or 


PART II. SECT. 8. 

•b. As between husbayid wife — 
Tf't/f's eattte on husband's farm .] — 
Whero cattle belonging to a wufe are 
placed on her hubbaud’s farm, fed from 
the crops grown thereon & looked after 
by him in carrying on farmnig opera- 
tions, not as her agent or manager, 
but as his o^yn business. Be the offspring 
of the original stock are treated in tl’o 
bamo way Sc sold from time to time & 
the proceeds invested In other htock, 
the iucroase of the original animals & 
the animals bought from the proceeds 
of the solo cannot be claimed by the 
wife.— Minaker V . Haddb.v, [1917] 3 
W. W. R. 774.— CAN. 


10. ttrooa of tame domestic animal 
— lielongs to owner of dam or mother. \- 
Caluoun V . Reid (Sask.), [1927] 
D^L. K. 808 ; [1927] W. W. R. 429.- 


PART III. SECT. 1. SUB-SECT. 1.— B. 

■d. Siravmg bull tied up during 
night — Released dr driven away next 

132 


day — Substguently fouTul dying ] — Deft, 
tied up over night a bull which had 
strayed on Ids i^remises, to prevent it 
damaging -his cows, & ndeosed it next 
day & drove it aw'ay. In the evening 
it was found castrated near the 
boundary of deft.’s farm Sc died the 
next daj . In an action for damages : 
— Held : deft.’s actions were justfiied, 
& in the absence of evidence as to 
when or how or by whom the animal 
was injured, pltf. could not succeed. — 
Fk'owich r. Malkhhchak, [1924] 4 
D. L. R. 585 ; 3 W. W. R. 308.— CAN. 


PART III. SECT. 1, SUB-SECT. 1.— E. 

se. Claim against custodian of 
animal — Onus of proof as to absence oj 
negligence.}— The onus Is upon the 
custodian to show* that the injury did 
not occur through his act or negligence 
only whore it is showm that the injury 
occurred w'hen the animal was or should 
have been in bis custody or control, or 
that he was under an oblk^tion to 
account for it to the owner. — Ficowich 
r. Malkshchak, [1924] 4 D. L. R. 685 ; 
3 W. W. R. 308.— CAN. 

182 U a. Animal falling in well 

— lawfully at large.] — ^Pltf.’8 
horse whUe lawfully running at large 
was killed by falling into an open well 
on deft. ’a land. Deft., who knew of 
the open well, was residing outside the 
province, the land being occupied by 
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186a. NegUgent driving by farrier — Measure of 139. -Add. ^nno<a/iwi« .—Consd. Dimster r. Hollis, 
damages.]— Hughes v. Quentin (1838), 8 [1918] 2 K. B. 796. Mentd. Kairman v. 

C. & P. 703 ; 173 B. R. 681, N. P. Perpetual Investment Bldg. Soc., [1923] 

Annotations .‘—Apld. Grecnbirt v. Smee (1876). 135 L. T. * Mersey Docks iSc Harbour Board v. 

168. Reid. The Medlana (1900). 69 L. J. P. 35. Procter, [1923] A. C. 253. 


a tenant: — Held: deft.’s breach of 
Open Wells Act gave pltf. a rigrht of 
action on a tort committed vritliin 
the Jurisdiction.** Justifying allowance 
of the issue of a writ for service on 
deft, ex juris , — BaoTHKitsoM v. Kkn< 
NKDY, 119191 2 W. W. R. 803: i7 
D. L. R. 131 ; 12 Bask. L. R. 304.— 
CAN. 

1S2 li b. What is an “ open 

tecH.**] — Whether a well is an ** open 
well ** or not is a question of fact to bo 
proved at the trial. While it might bo 
an ** open well ” if insecurely covered, 
the fact that on animal falls into it 
without any evidence of how it 
occurred does not prove it such, nor 
does the fact that the luatoriul of the 
covering W'as seven years old. — Dnvs- 
iJAiJsr. Reid, [19201 3 W. W. R. 832.— 
CAN. 

182 ii o. Animal unlawfully 

at large.] — Owners of such animals have 
no right of action where they arc killed 
or injured by falling into un open well. 
— Dillb e. Gbeat West Lite Assur- 
ance Co., [1926) 3 D. L. R. 339; 
[1926J 2 W. W. R. 342 ; 20 Bask. L. Jl. 
645.— CAN. 

132 ii d. .1 -Whore 

pltf. proves that hla stock strayed on 
to doft.’s premises & there fell Into ti 
well & was killed, he has ostablishod a 
primd /arw violation of the Act, &£ 
whore deft.’s only explanation is that 
ho erected a protwtlon reasonably 
Huffleient to keep aidmala away from 
the well, bnttliat the animal in <|Ucstior. 
somehow or other got into tuo well, 
ho has not rebutted the prirnd facie 
case, especially where the circumstances 
3UHtify the inference that the animal 
got through the protection by doing 
that which animals arc wont to do. — 
Pitman «. Brown. [192.51 3 D. L. U. 
61 ; 11925J 2 W. W. R. 36 ; 19 Busk. 
L. Jl. 302.— CAN. 

182 li e. Ignorance of 

oumer as to existence of well.] — An 
owner of land on which tliero is an 
open well contrary to statute cannot 
rid himself of liability for damages 
caused thereby hv pleading that h<j 
did not know It wos there. — IIx’DriON 

V. Bilzeh (Bask.), [19191 3 W. W. it. 
575 ; 49 D. h. It. 125.— CAN. 

132 iiia. .] - The digging 

by u municipality of a liJteh dangerous 
to animals alongside tlio travelled 
portion of a higlnvay & the leaving of 
it unprotected, was held to be a mis- 
feasance whicli rendered tlio munici- 
pality liable for the loss of a horse 
widch plunged into the ditch & woa 
killed. — H owkm. v. Wilton Rukal 
Municipality No. 472 {1932), 06 
D. L. R. 321 ; 15 Bask. L. R. 427 ; 
[1922] 2 W. W. K. 568.— CAN. 

132 iv. Animal falling in exca- 

vation.] — Deft. & pltf. were neiglibonrs. 

1 *ltf . *s CO w while running at large fell into 
an excavation on deft. *8 land ; — Held : 
pltf. could not recover damages. — 
PlTTZE.V V. Shokluk, [1921 J 2 W. W. R. 
686 ; 16 Alta. L. R. 482.— CAN. 

132 v. .] — Tlio owmer or 

occupier of land will be liable in <lam- 
ages for any loss of stock resulting 
from failure to guard against access 
to an excavation. — K ellogg v. D appen 
(1922), 69 D. L. R. 528 ; [1022] 3 

W. W. R. 573.— CAN. 

132 vl. Cellar of unused 

Aousc.}— Deft, owmed unfenced land on 
which was an unused open house with 
a cellar beneath. Pltf. 's horse, running 
at large, got into the house. &, while 
there, one of its feet broke through 
the floor above the cellar &, being 
nnablo to withdraw it. It died : — Held : 
the animals must take the land as * 


they find it. Sc Open Wells Act did not 
apply. — W bubleski V, Loff, (19231 
2 W. W. R. 764.— CAN. 

X 1 . . 1 — Where there is a 

bye-law permitting cattle to run at 
largo Sc such cattle are injured by the 
barbed wire of a fence which has fallen 
down through the rottenness of its 
posts, the owner of the fence is liable 
for the injury to cattle lawfully on the 
highway. Sc injured thereon. — On ask r. 
COLRIIUDGK, (1917 1 2 W. W. R. 736.— 
CAN. 

X II. On racecourse — Injury to 

racehorse.] — Applt.*s racehorse was 
injured on resp.'s racecourse by a 
siilintcr from a stake used to flag otf 
a portion of the regular course, wmicli 
had bccomo dangerous owing to heavy 
rain ; — Held : resp. liaving taken 
proper steps to ensure that the conrso 
was us safe as roasonahlo care & skill 
could make it. Sc the risk not being In 
the nature of a “ trap,’* no liability 
attached for the InJurj'. — VVai’kiiow v. 
Takapuna JorKKY Club. 11928J N. Z. 
L. II. 219.— N.Z. 

137 xiii. Negligence of 

OMVWT.I — An action will not lie for 
damages for the loss of cattle klUcd by 
a train wiiuu the cattle were on the 
railway line ihruugli tlio iiegllgoneo 
of pltf. — N elmon V. tiiiAMi Tki;\k 
l*Acii.io JlY. to. (1920), .51 1). h. n. 
111.— CAN. 

k i. drain left accessUile to stock — 
Injury from rnltng — drain escaping from 
granary.] — ^W'hero animals htniying 
upon the premises were injured by 
oonsuiniiig giain wlilcli hutl ewapi'd 
fiom a granary through no fault of 
tlio grower : — JJild : deft, was not 
liable und«‘r Open Wells Act, It. S. H. 
(C 121),S. 3.— IflLLW. Mallaoii, [19JM 

1 \V. W. 11. 10 ; 10 Bask. L. It. 419 ; 
37 D. L. It. 709 —CAN. 

k ii. Animal lawfully at 

large.]— Wliere the nou-ohservam o by 
a proprietor of land of Upon Wells 
Act, It. .s. .S., 1909 (r. 124), h . 3, 
ie.,iilt8 in Injury to unmiuN Jawfully 
ut largo whnh haio strayed upon liis 
land, ho is liable in damugcH to their 
owuei — Watsovv. Uuillauaii , [19181 

2 W. W. It. 1017 ; 11 .Sotak. L. it. 318 ; 
42 D. L. It. 380.- CAN. 

k iil. dranary nason- 

altly fit for grain.] — Held: dofts. were 
not llablo for damages for injury to 

f iltfs.’ liorscs. wbilo lawfully running ut 
urge, caused by eating wheat whleli 
had run from a grauary on defis.' 
premlbOh, in view of the jury’s tiiuiing 
that the grauary was reasonably lit 
for storing the w'heat os against 
animals running at largo. — G lknn 8c 
Daub v . B<'iioi<ieli). 11 928 J 2 D. L. it. 
319 ; [J928J B. C. 11. 208.— CAN. 

k Iv. Animal trenpassing.] 

— If grain bo left In such an unguarded 
condition as to permit of iiorses being 
attracted by it &: eating it to tiu'ir 
injury, tlio owner of the grain will be 
liable for the resulting damage, even 
though the horses are trchpassors. — 
Fulton v. Ranpall, Oke Sc Miti'iikll, 
Ltd., [1918] 3 W. W. R. 331.— CAN. 


k V. .J — A person 

who allows threshed cpraln to be acces- 
sible to stock, is liable in damages for 
the death of an animal resalling there- 
from, even thougL tlio animal was 
imlaivfullv at large, unless the owner 
of the animal when tiimlDg it at largo 
knew that such grain was acct^sslblc 
to stock. — H a WORTH v. Wkbh (1922), 
65 D. L. R. 174 ; 15 Bask. L. R. 275 ; 
(1922J 1 W W. R. 1070.— CAN. 

k vi. .1 — Pltf. atl(>gcd 

that deft, while engaged in stedmg 
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left out in his unfenood ploughed field 
an unprotected waggon box which 
contained wheat & that pltt.’s horse 
wliile lawfiUly running at largo gorged 
itself with the wheat Sc died : — J/eld : 
deft, was not liable. — Mubhklman v 
Zimmerman (1922), 66 D. L. U. 350; 
119221 2 W. W. It. 640.— CAN. 

k vii. .] — The rt'sult 

of au action under Open Wells Act, 
It. B. S., 1920 (c. 169). floes not depend 
upon whether or not the nniinals 
injured were unlawfully ut liirgf' uiulor 
Stray Animals Art, It. B. ,s. 1920 
(e. 124 ). — Went'/all v. I’erkh. [I92t] 
3 W. W. R. 876.— CAN. 

k viii. drain viUid with 

poisonous substance.] — No liability 
attaches to a railway eo. for damages 
for the loss of cattle wiilch dlo fioni 
eating grain wliich lias lieconie mixed 
with lead ore, wiiere tlio grain was 
dropped upon the ground among the 
particles or lead ore by a customer of 
the raiUvay co. wlillo tmluuding gram 
from tile company 's ears. — Dawson v. 
Pauadihk Mink Sc (’anadiw I’acifio 
IIY. Co., [19191 1 W. W. It. 499.— 
CAN. 

k ix. -.1 Tlio obligation 

imposed l>y Open WelK, etc., Act, 
R. B. H., 1920 «•. H. I. is an 

absolute one. Sc wliero miot Iter's auituals 
bave been iujureil as the iisiilt of 
threshed grain Ixing atee'-hiblo to ttioin, 
the fuel that the gratiaiy In qucHtlon 
w'os leasonahlv tit for tlio storage of 
gram as against amuiuls nitmlng at 
large is no (h>fenf*e. hciioFii.i.ii a. 
Uu NN iV Harh, 11927 j 3 1). 1j. I{. 1 HK ; 
11927] 2 W. W. Jl. 183 ; 21 Bosk. h. R. 
491. - CAN. 

n I. Kunning into niiiiunl using 

highway.]- Deft., while diivhig ids 
autoniobilo at (InsU at Iweuty-ilvo 
miles an hour with Ids lights on, ran 
Into pltf.’s cow wlileli lio had not seen 
until very close to 11. llo was held 
liable in fliimagcH.— .Iohnhon r. Uifkkn 
(19211, 62 1), L. R. 63.5; [1921] 3 

W. W. It. 596.— CAN. 

w i. Liability of boafnwuer for 

act of rcpainr.]— A. IxmtovMier em- 
ployed a Joiner to nqialr Ids bouts. 
Tho paint serajdngs w<‘ie lefl lying on 
tJie gioiind. Sl poisoned a i ow tbal was 
gru/Jng on tlio piislnre Ihld It was 
tbe boatowTier's doty to see that the 
paint Hcruplrigs were removed, Sc he 
was liable in damagi's for tho cow’s 
death,— .Sl If w ART v . Aoams, [1930] 
B. C. 129 ; 57 Sc. L. Tt. 83. SCOT. 

w 11. Animals lawfully at large — 

Wlulhtr poison hidfUn trap.] -l*ol^on 
whlcli deft, hud i>ut in bugs on his 
unfenced land ^eurcfully covered with 
manure. Sc which, without his know- 
ledge, beeaiiie exposed Sc eanscil tho 
floath of pItf.'B cattle lowfiillv at largo, 
which entered on the land : - : 
not to constitute a hidden ftup.- 
WlNMILL & TUOMAH V. COLMSh (S«sl..). 
[19271 3 W. W. R. 32.5; thhI. (I92s 1 
2 D.I.. R. 3.53; 1 W. W, l! 70., 22 
B. J.. Jl. 422.- CAN. 

141 I. Wrong guarififi/ m jiotHonovs 
dip — Arnnuds paisoitui 1 I 'III. alleged 
that tho death of lui hhe«*p was due 
to tho pi’csenee of an eveess of arsenic 
In pow'der manufaetured 8c sold by 
rlefts. which iie hufl added, together 
with moio than the quantity of water 
sperJljf d In defts.' printed Inst rnetJous, 
to a solution through which the sheep 
itad already been passed ivithout 
injury: — Held; pltf. had not proved 
that the death of tho sheep w.im dtjf 
to an excess of arsonle in the powilf » — 
COOI'KU r. ViHSKU, [1920] .\po J' 111 
— S. AF. 
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146. Add, AnnoicdUm : — Aa io (1) R«fd. British & 
Foreign Marine Insce. v. Gaunt, [1921] 2 
A. 0. 41. 

145a. Animal killed— Meaning of ** external dc 
visible Injury.**] — A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the propertjr of the insured, duly 
certified by a veterinary surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
CO. under the policy. The insured’s horse, 
drawing a loaded van, got out of the driver's 
control, bolted, A fell into a ditch with the 
van on top of it, & died in consequence of the 
pressure of a shaft upon its windpipe. There 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
obtained : — Held : (1 ) it was not necessary 
that there should have been any mark 
visible on the skin of the horse, & the injury 
was external & visible ; & (2) it was a con- 
dition precedent to the insured's right to 
recover that the death of the horse should 
bo duly certified by a veterinary surgeon, 
but, on the facts of the case, the co. had 
waived compliance with such condition. — 
BuiMiiDas & Son v , Haines (F. H.) & Sons, 
T.td. (1018), 87 L. J. K. B. 641 ; 118 L. T. 
681 j 62 Sol. Jo. 621, D. 0. 

146. Add. Annoiaiion: — Generally, Mentd. Fire- 
men's Fund Insce. v. Western Australian 
Insce. & Atlantic Insce, (1027), 138 li. T. 108. 

151. After this case add " See, also, Oonstitu- 
TioNAi. Law, Vol. XI., p. 689 ; Copyholds, 
Vol. XIII., pp. 21 ei aeq, 

164, Add. Citation .•—17 0. B. N. S. 261, n. 

Add. Annoiaiiona : — Refd. Head v. Edwards 


(1864), 17 0.6. N. 8. 245 ; Ga^sr & Pope 
V. Davies (19^). 93 L. J. K. B. 702. 

166a. ,] — yLAXTOTH V, Brocelebank, No. 

268a, poet, 

166b. .] — (1) For injury caused by horses 

or cattle to property on or joining a high- 
way the owner is not liable in ttie absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which hi» been 
left unattended in a public street is prvmd 
fOiCie evidence of neghgence on the part of 
the owner. — Gayler & Pope, I/td. v, 
Davies (B.) A Son, Ltd., [1924] 2 K. B. 76 ; 
93 L. J. K. B. 702 ; 131 L. T. 607 ; 40 T. L. R. 
591 : 68 Sol. Jo. 686. 

160. Add, Citation .-—02 Sol. Jo. 161. 

Add, Annoiaiion : — Aa io [1) Refd. Richards 
V. Davies, [1921] 1 Oh. 90. 

162. After this case add “ See, now. Dogs Act, 
1906 (c. 32), s. 1 (1) (3).” 

163a. Cat killing pigeons.]— In the case of a cat 
attacking pigeons it is necessary to prove 
acienier before the owner of the cat can be 
made responsible in law. — ^Buckle v. Holmes, 
[1926] 2 K. B. 125 ; 95 L. J. E. B. 647 ; 134 
L. T. 743; 90 J. P. 109; 42 T. L. R. 369; 
70 Sol. Jo. 464, 0. A. 

166. Add, Annoiaiion: — Consd. Hines v. Tousley 
(1926), 96 L. J. K. B. 773. 

\ 4 A Annoiaiion : — Consd. Manton v. Brockle- 

bank, [1923] 2 E. B. 212. 

168. Add, Annotation : — Refd. Performing Right 
Soc. V, MitcheU & Booker, [1924] 1 E. B. 762. 

174a. .]— Anon. (1470), Y. B. 10 

Edw. 4, fo. 7, pi. 19. 

Annotations : — Reid. TUght v. Barnard (1674), Freom. R. B . 

379 : Rickotts v. East & West India Dooka, etc., Ry. 

(1863), 12 (J, B. 100. 


PART III. SECT. 1. SUB-SECT. 

o 1. .1 — A olaiinout hoH a 

right of action to compel council Sc 
valuer to comply with the Actw os far 
aa may bo nooessary to give effect io a 
valid claim for coinpenHation ; but lie 
has no rigid of action in tho nainro of 
appeal ugainat the determination of 
the oouncll or tiio valuation of the 
valuer. — Hoolk v. Eknibsttown Town- 
Biiir (1918), 41 O. L. R. 894 ; 13 
O. W. N. 847 ; 41 D. L. R. 123.— CAN. 

0 11. Mandamus.] — Tho 

direction to the municipal council to 
award compensation under tho Act of 
191418 mandatory ; Sethoymay by man- 
damus be roouired to obey tho statute. 
— Noblk V. Esqussino Townsuip 
(1918), 41 O. L. R. 400 ; 13 O. W. N. 
n9 : 41 I). L. R. 89.— CAN. 

0 iil. .1 — If a town* 

ship council fail to perform the duties 
imposed upon It by s. 18 of the Act 
of 1914, a mandamus may bo granted 
to oompel tho council to m^o the 
Inquiry directed by the sect. & award 
oon^nsation. — Huuson 8c Hakdt 
V. Bimicmi Townsuip (1920), 40 

O. L. R. 210 —CAN. 

■t. If'anfoM kilhng of un- 

licensed dog.] — Notwithstanding tho 
Act of 1917, B. C.. B. 3. ouo is liable in 
damages for oauslng death or injury 
to an uulioensod dog in a shoep- 

{ protection district, if the Injury is 
nfliotud ant only. — Wimnsss v. 
RrreiiiK, fl920] ‘2 W. W. R. 421 ; 62 
D. L. B. 643.— CAN. 

■g. StofK -brands Act, Jt. S. B. C., 
1924 — Offincc against.] — R. ear m 
Maxson r. DonniN (B. C.), [1929] 3 
W. W. R. 176; 62 Con. CWm. Cas. 
842.— CAN. 


PART III. SECT. 1, SUB-SECT. 2. 

sk. Stray AntmalsAri, 1920 (c. 124) — 
Meaning of animal — 7'iirkey.] — Since 
turkeys ore not included under tho 
words “ animal ” or *• animals ” In 
abov Act an owner of a turkoy. wlio 
enters upon onothor's land to got tho 
turkey after it has strayed thereon 
coDimltH a trespass. — S oblib p.MoKui:, 
[19271 1 1). 1. R. 249 ; [1927] 1 

W. W. R. 66 ; 21 Saak. L. R. 330.— 
CAN. 

PART 111. SECT. 2, SUB-SECT. 1.— A. 

184 ix. .1 — ^The owner of an 

animal in whtoh by law tho rule of 
property can exist is bound to take 
oare that it does not stray into the 
land of his neighbour, 8c he is liable for 
any trespass it may oommit. Sc for the 
ordinary oonseqnonoes of that trespass. 
Whether or not the escape of the animal 
is due to the owner's negligence is 
immaterial. — W haujet v. vamdxb- 
GRAND. [1910] 1 W. W. R. 87; 44 
D. L. R. 319.— CAN. 

164 X. To remove cattle — Under 

Domestic Animals Act, R. S. A., 1922 
(e. 07). 8. 04.]— If lands of A. adjoin 
lands of B. without a fence between 
them. Sc the lands are wdthin an extra- 
municipal area widoh has not been 
closed under s. 8 of the above Aot, Sc 
none of the lands have ever been 
within a mnnioipal or pound district, 
& if A.'s oatUe stray on to B.*^ lamds Sc 
B. gives notice to remove them, A. 
suflacleutly oompUes with s. 64 of the 
above Act by removing them a reason- 
able distanoe on to his own land, even 
though this does not efleot a permanent 
removal. — R. (Gagan) v. 'Bxlusxr, 
[1933] 3 W. W. R. 060.— CAN. 

134 


176 iii. .1— Where a 

fence erected by one of two adjoining 
owners becomes by agreement, express 
or implied, the line fence Sc the other 
adjoining owner fences three sides of 
bis land SC joins on to the lino fence, he 
must pay a just proportion of the then 
value thereof Sc thereafter bear an 
equal share of tlie costs of maintenance 
Sc repair, bnt It also vests in him all the 
rights of an owner in respect of the 
line fence. Bo is entitled to strengthen 
& repair it by adding strands of wire 
to prevent bis oattlo getting upon the 
land of bis neighbour. Sc the latter has 
no right to remove the strands. If he 
does so, & the cattle get upon his land 
by his aot, he cannot olaim against the 
adjoining owner for resulting damages. 
— Armstrong o. Thompson, [1923] 3 
D. L. R. 74 ; 2 W. W. R. 609.— CAN. 

b i. .] — ^A horse beloni 

to applt. was being graced in a J 

which adjoined resp.'s farm, upon 
which ho kept oattle, including a bull. 
The cattle were oontlnnally breaking 
through the dividing fence, ft on one 
oooosion the bull gored the horse. 
Tho fence between the properties was 
not a sufficient fence wltmn Fencing 
Act, 1908 : — Reid : there was no 
evidence of negligence by resp. towards 
applt. ft without proof of selerUsr 
damages were not recoverable. — 
Edwards v. Rawlins, [1924) N. Z. 
L. R. 333.— N.Z. 

11. .) — ^Whoro there exists a 

valid bye-law permitting animals to 
nm at large in a mnnidpaiity, an owner 
osumot be held to be guilty of negli- 
gence in allowing his ammals so to mn. 
— Eocu V. Grand Trunk Paoifio 
Branch Links Co., [1917] 1 W. W. R. 
1120 ; 10 Sask. L. R. 35.— CAN. 
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160. Add. AnnoUdions : — As to (1) Oonsd. Manton 
V. Brocklebaak, [1923] 2 K, B. 212. As to 
(2) Refd. Manton v. Brocklebank, [1923] 
2 K. B. 212. 

181. After this case add See, also, Boundabibs, 
Vol. VII., pp. 281, 282.” 

183. Add. Annotations : — Consd. Blanton v. 
Brocklebaak, [1928] 2 K. B. 212 ; Gayler 
& Pope V. Davies, [1924] 2 K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 833. 

187. Add. Annotations : — ^Refd. Blanton v. Brockle* 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 
Pope V. Davies, [1924] 2 K. B. 76. 

194. Add. Annotation : — Consd. Blanton v. Brookle- 
bank, [1923] 2 K. B. 212. 

196. Add. Annotations : — Consd. Blanton v. Brockle* 
bank, [1923] 2 K. B. 212 ; Hines v. Tousley 
(1926), 95 L. J K. B. 778. Refd. Blansel v. 
Webb (1918), 88 L. J. K. B. 323 ; Musgrove 
V. Pandelis, [1919] 2 K. B. 43 ; A.-G. v. Oory, 
Kennard v. Cory, [1921] 1 A. C. 621 ; Bain* 
ham Ohemical Works v. Belvedere Fish 
Guano Oo., [1921] 2 A. 0. 466 ; Hoare v. 


McAJplue, [1923] 1 Oh. 107; Edwards t>. 
Birmingham Navigations, [1924] 1 K. B. 
341 ; (jhtyler & Pope v. Davies, [1024] 2 
K. B. 76; Glanville v. Suttou (1927), 14 
T. L. R. 98 ; St. Anne's Well Brewery (\>. v. 
Roberts (1928), 140 L. T. 1 ; Pontarilawo 
R. 0. V. Blooro-Gwyn, [1920] 1 Oh. 650 ; Faid*>i\ 
i». Hai court- Rivington (1930), 47 T. D. R 25, 
('. A. Mentd. Do Silva v. Korossa (CeyUm) 
Rubber Co. (1919), 88 I,. J. P. 0. 64 ; Quebec 
Ry. Light, Heat A Power Oo. v. Vandry, 
[1920] A. O. 002 ; Boynton v. Ancholme 
Drainage & Navigation Comra., [1021] 2 
K. B. 213 ; Jefferson v. Derbyshire Fanners, 
[1921] 2 K. B. 281; Poslinastor-Oenoral 
V. Liverpool Corpn. (1922), 92 L. J. K. B. 
382 ; Phillips v. Britannia llygieiuc Ijaundry 
Oo., [1923] 1 K. B. 6.39 ; Cockbuin r. Smith, 
[1924] 2 K. B. 119; Performing Right 8oc 
V. Ciryl Theatrical Syndicate, [1924] 1 K. li. 
1 ; Booth V. Thomas (1026), 42 T. L. R. Ill ; 
Ilford U. D. 0. V. Beal, [1926] 1 K. B. 071 ; 
Noble V. Hairison, [1920] 2 K. B. 332 ; Smith 
V. G. W. Ry. (1926), 136 L. T. 1 J2 ; G. W. Rv, 
t>. S.S. Mostyn, The Mostyn, [1928] A. 0. 57. 


I li. .] — Damage cauaed by a 

bull running: at larere contrary to 
Entire Animals Ordinance, s. 4, is 
recoverable though the property dam- 
aged is not surrounded by a lawful 
fence. — ^M cLuan v. Bbbtt, [19181 3 
W. W R. 621 ; 40 D. L. R. 162 — 
OAN. 

1 iii. .] — The owner of cattle 

rightfully running at large is not liable 
for damage to crops done by them on 
xmfenced land. — moKat o. Louoks, 
[1920] 2 W. W. R. 1007 ; 63 D. L. R. 
b4.— CAN. 

1 iv. .I-— Animals are not running 

at large when in charge of a herdsman. 
— R. V, Pkticbson, [1920] 1 W. W. R. 
500 ; 51 D. L. R. 104 ; 32 Con. Crlm. 
Gas. 218.--OAN. 

Iv. ,]— Glkaby V. Him, [1921] 

3 W. W. R. 130 —CAN. 

J Vi. .] — ^Vltf. & dolt, owned ad- 
joining farms, 6c the line betwoon the 
farms was unfencod. Deft, turned his 
cattle loose 6c they wont on to pitf.’s 
land Sc ate up Ids grain which was, to 
deft.'8 knowledge, lying in stocks 
thereon : — field : deft, was liable in 
damages. — Dobbolowski v. Danyx.uk, 
[1921] 2 W. W. R. 729.— CAN. 

1 vii. .] — bull, which has 

broken through from Its owner’s 
eaolosed land on to adjoining enclosed 
land of another person 8c Is without 
a herder, is running at large within 
Stray Animals Act — R. v. Bbady, 
[1921] 3 W. W. R. 396.— OAN. 

I vlii. .] — Under Animals Act, 

R. S. B. C., 1924 (c. 11), s. 11, the 
owner of an animal unlawfully at largo 
is liable for personal injuries committed 
by it when runuing at large, os well 
as for injury to proper^. — J acobson 
e. SOHNEIDBR, [1927] 1 D. L. R. 1(106 ; 
[19271 2 W. W. R. 257 ; 38 B. C. R. 
83.— CAN. 

II*. .]— Trespass Act, 192 i, 

o. 260, s. 14, dealing with animals 
straying into lands unprotected by a 
lawful fence, does not apply to animals, 
in this instanoe swme, which by 
Animals Act, 1924, c. 11, s. 3, are 
absolutely prohibited from being at 
large. — Bishop v. Didbn, [1929] 1 
D. L. R. 998 ; 1 W. W. R. 402 , 40 
B. C. R, 556.— CAN. 

Hi. .] — ^Where a municipal 

bye-law is passed pursuant to Stray 
Animals Act, R. S. S. 1920 (c. 124), to 
prohibit the permitting of horses to 
run at large, um duty imposed thereby 


run at large, duty lmp< , 

is one towards the proprletom of , 
onltlvated land as defined In s. 2 (14) l 


of the Act, Sc not towards the publlo 
at large. — O sadciiuk v. Russniak 
( 1922), 63 D. L. H. 323 : ISSosk. L R. 
286 ; [19221 1 W. W. R. 829.— CAN. 

n II. .1 — ^A municipality 

passed a bye-law pioviding that all 
animals should be allowed to run at 
large in the mnnioipallty with certain 
oxoeptious Sc except between certain 
dates. Anotlior bye-law prescribed 
wliat should oonstituto a lawful fence. 
Notlilng was said as to what should be 
the offoot of a lawful fence, & no bye- 
law was passed for the purposes of 
Municipal Act, Mon., s. 602 (d) — 
Held : the effect of the first-men tloiicd 
bye-law was to permit oattlo, other 
than thoso excepted in it, to run at 
large between certain datiw. A In this 
It ousted the common law liability of 
the owner of the oattlo for damages 
caused by them when so running at 
largo, Sc such damages woro not n- 
oovorable even If the land whore Ihe 
damage was done was surrounded by 
a lawful fence. 

(2) The bye-law also provided that 
nothing therein contained should jiro- 
vent the owner of any lands trespassi^l 
upon or of any property destroyed 
from waiving rlgbls created bv that 
bye-law & bringing Ida action in any 
oompetent ct. In consequenoe of any 
trespass : — Held : that provision gave 
no right of action taken away by the 
other bye-law provlHh>n. — J ukkb e, 
MiskrllY. 11923] 2 D. L. R. 561 ; 33 
Man. L. R. 87 ; (1923] 1 W. W. 11. 
1057.— CAN. 

194 I. Ttemoteneas of damage .] — 

Damages for personal injuries suffered 
by the rider of a horse from a kick by 
a neighbour’s trespassing horse are 
not too remote wh^ the tiespasHlxig 
horse’s owner knows that the neigh- 
bour frequently rides on horseback, 3c 
where it is customary la the country to 
ride horses when brmgiiw homo horses 
or cattle. — W haixstv. Vanpbboband, 
[1919] 1 W. W. R. 87 ; 44 D. L. K. 
319.— CAN. 

194 ii. .] — ^Whore a heifer 

was thoroughbred A registered Sc its 
owner Intended to breed It to a certain 
thoroughbred registered t)Ull,the ow ler 
of the heifer was given damages for the 
difference in value between the calf 
anticipated as the result of such breed- 
ing Sc the calf that was bom as the 
result of a bull’s trespass. Damage by 
reason of the possible influence upon 
the strain of subsequent offspring was 
held too remote 3c unoertain to be con- 
sidered. — ^M cLxan V. BRerr, [1919] 


3 W. W. R. 621 J 49 D. L. R. 102.— 
CAN. 

194 ill. .]— Doft.’s tiOH- 

passing “ HPiub ” bull soivod pitf ’s 
young puwd>red helfor •— //tZd • pltf. 
was eniitlod to daiuagts fur the ilo- 
ureasod value of the heifor cauHod by 
her growth beltig stun tod AHliapo being 
affected by being bred at an ouily age, 
but not to damagf‘H bastnl on a ouu- 
slderation of tho effcotH on tho minds 
of others of an erroneous theory ihal 
tho heifer was liable tr» ” throw back ” 
to the ilrsi bull in future lirceding - 
Cousins e. tinuAWS, [1920] 3 W. ^ R. 
702 ; 64 D. h. H. 660.— CAN. 

194 Jv. - - .) — Deft nogll- 

goutly allowed bis mare to escape 3c 
trespass In anoilu'r’s Hold whore she 
kicked Sc Injurt'd a fiimi boy while 
she was being ejW/led — Held: tho 
Injury was nut too remote — IlAniimoN 
V Aumhikonu (1917), 51 1. L. T 38. — 
IR. 

196 iii. .] — The owner of a 

hull at large oontiaiy to law must bo 
held to have known that he would 
naturally sock to oover any helfoi or 
cow which he can reach. Sc ids covcTlng 
tho heifer uf another ownei on that 
ow'nor's property Sc against ills will Is 
a trespass for ivhlch the owner of the 
bull is liable. — ^M cLkan v. Bbktt, 
[1919] 3 W. W. R. 621 ; 49 D. L. R. 
162,— CAN. 

196 Iv. J — Doft.’s cattle 

trespassed on pltf.'s land wlilclt was 
not enclosed by a lawful fenci'. I’ltf.’s 
son on boisobaclc was chasing the 
cattle out when pltf. proceeded on foot 
to drive a steer through a gateway Sc 
was charged by the steer Sc injured. 
Deft, had no kiiowiedgo that tint 

was of a vicious nature or llublo to 
attack persons — //eld pltf could 
not recovei darnogos, as tin* injur v w»h 
not au oidlnaiy consequem< (»f llu 
trespass; tho damages cia in n d wer* too 
remote, & the proximate (uuho of the 
Injury was pltf s a< tion In upii/oa< hlng 
the aninuii on foot width i< sltuuld 
not have done — JIaivos p MoitroN, 
11921) 2 W. W. U «0i - CAN. 

197 la. .l—A sheep 

owner cumiot Join the owners of 
trcHposKiug dogs Uf dofts. in oue action 
for damage H for tlio loss of his sheep. — 
McDittUori V. liimsOK (1920), 10 
Tas L it. 21.-AUS. 

1 97 i b. Oniut of pn * 

of (Jamuge done hy eou'h dog ] - 
sheep were worrit by 6 dogs, of w Ju 
reap 's dog & one belonging << n 
unidentified owner wrere shot I* 



duns 201 — 286 . 
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201. Add, Annoiaiion : — Consd. PhillipB v, 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 639. 

202. Add, Annoiaiion : — Held. Phillips v, Britannia 
Hygienic Laundry Co., [1923] 1 K. B. 639. 

208. Add, Annotationa : — Consd. Gayler & Pope v, 
Davies, [1924] 2 K. B. 76; Ellor v. Selfridge 
& Co., Ltd. (1930), 46 T. L. K. 236 ; McGowan 
V. Stott (1923), 99 L. J. K. B. 367, n. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212 ; 
Philips V. Britannia Hygienic Laundry Co., 
[1923] 1 K. B. 639. 

204. Add, Annotationa: — Aa to (1) Consd. Gayler 
& Pope V, Davies, [1924] 2 K. B. 76. Refd. 
Manton v, Brocklebank, [1023] 2 K. B. 212. 
206. Add. Annotation: — Refd. Gayler & Pope v, 
Davies, [1024] 2 K. B. 76. 

206a. .]~GAyLER & Pope, Ltd. v, 

Davies (B.) & Son, Ltd., No. 156b, ante. 

208. Add. Annotationa : — Consd. Glasgow Corpn. 
V. Taylor, [1922] 1 A. C. 44. Refd. Hardy 
V. C. L. By., [1920] 3 K. B. 469 ; Weld- 
Blundell v. Stephens, [1920] A. 0. 966. 

214. Add. Annotationa : — Consd. Paul v. G. B. By. 
(1920), 30 T. Tj. B. 344 ; Hargrove v. Burn 
(1029), 40 T. L. B. 69. Apprvd. Cooper v. 
Swadling (1029), 46 T. L. B. 73. Dlstd. Swad- 
liiig r. Cooper (1930), 40 T. L. B. 597. Refd. 
Ellerman Lines v. Grayson, [1919] 2 K. B. 
614 ; Saies v. Bristol Petroleum Co. v. 
G. W. By. (1920), 90 L. J. K. B. 1289; 
Admiralty Oomrs. v. S.S. Volute, [1922] 


1 A. C. 129 ; Anglo-Newfoundland Develop- 
ment Co. V. Pacific Steam Navigation Co., 
[1924] A. C. 406 ; The Vectis, [1929] P. 204; 
The Chatwood, [1930] P. 272. Mentd. The 
Manorbier Castle (1922), 129 L. T. 3L 

216. Add, Annotationa : — Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; Phillips v. 
Britannia Hygienic Laundry Co., [1923] 
1 K. B. 639 ; Gayler & Pope v. Davies, 
[1924] 2 K. B. 76. 

218. Add. Annotationa : — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Buckle 
V. Holmes, [1926] 2 E. B. 126. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 

219a. Dog left Inside motor-car.] — Deft, parked his 
saloon motor-car in a street & left his dog 
inside. As pltf. was walking past the car, 
the dog, which had been barking A junijjing 
about in the car, snia.shcd a glass panel, ^ 
a splinter entered pltf.’s left eye, which had 
to be removed. In an action for negligence 
there was no evidence that the dog had any 
special i)i*oi)C‘nsity which wa.s dangerous : — 
Jfetd : i)ltf. could not recover. — F ardon v. 
Harc’OURT-Rivinc.ton (J930), 47 T. L. R. 
26, C. A. 

220. Add, Annotation : — Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 76. 

222. Add. Annotation: — Aa to (1) Refd. Manton 
V. Brocklebank, [1923] 2 K. B. 212. 

226. Add. Annotation: — Aa to (1) Refd. Manton 
V. Brocklebank, [1023] 2 K. B. 212. 


action in tho matrlstrulcH* ct. roHp. won 
ordered to pay ono-llflh of Ibo total 
damatfCH. TJiero y, iw no direct ovl<i<>nco 
as to tbe picoibo extent of roHp.’s doir’s 
depredations nn distirifAuishcd fioiii 
those of tbo other 4 doffs 7/# W ; 
allowlnf; the appeal, ^ awarding: as 
agralnst lesi). the total duiiiageh aHHCSHod, 
if 2 or more do(;CH hcloiiKliiff to ditforont 
owners ko to|f<‘ther Jointly paituku 
In a raid on sluHip, then sneh raid is 
a Joint alYair, A. on pi oof of this it 
Hob on the ow nor of each dope to cstahllsh 
afflnuutivoly tho iioiticiilar pait of the 
dainapre Ids doK did, U to establish also 
that his dog: noted Indejieinh'utly of tlio 
others, A not in eoneert with them.- - 
Jjankhiikak V. Fair, 119.i0J N. Z. L. It. 
347.— N.Z. 

197 iv. .] — Where 

daiunpTO is done by animals bolougrJia; 
to ‘Several ownora the fact that tho 
injured party cannot specify the 
amount of damage done by the auliuals 
of each owner does not alsentitle him 
to substantial damage's. — PixucY v. 
BEDPORn, [1918] 2 W. W. It. 10,W ; 11 
Sask. L. 11. 345 ; 42 1). L. It. 5UU.— 
CAN. 

197 V. .] — Theow'iiors 

of different animals wore hold liable as 
Joint tortfoosorH for destruction of 
Krabi. — Ai/niousB v. Brsana, [1919] 
.3 W. W. It. 725 ; 49 D. L. It, 168.— 
CAN. 

PART III. SECT. 2. SUB-SECT. 1.— C. 

200 la. .] — Where by deft.’s 

ncfirllgronce Ids fonr-borso team ran 
away 8c pltf. ran out to stop them 8c 
received injuries : — Held : pltf. could 
not recover damages as ho faded to 
show that any person W'as in danger 
when he tried to stop tho horses. — 
MoDonaij) V. Burb, [1019] 8 W. W. R. 
825.— CAN. 

206 X. Mechanical pre- 

cautions for nmirol of horse.] — ^Tucukb 
V. Hbnnkbbbt, [1918] V. L. K. 66.— 
AUS. 

si. .] — A two-horse 

light trolly used for dollveringr ice was 
unattended by tho driver In a 


public road wlillo ho delivered Icc. 
The wlicel was chained & the reins tied 
to a swiiiKle-bur. While tho drl\or 
w as in a shop on tbo roadside the horses 
wore startled hy a boy on a bliyele 
rldlugr over a piece of paper. The dri v cr 
saw tho horses move off, ran out of the 
shoj), A a few seconds later eaiiKht tho 
reins. Tho hoises weie then trotting:, 
hut on Olio of the hoises stukmg: tho 
diiver on tho leg:, he nleasetl his hold 
on tho rdiiR. The horses then bolted 
A collided with a 8tationat> vehit le — 
lldti : tho dilvtr had not been g:uilty 
of lugligeiice. — Urn.wiix r. AL\bKA 
IchCuKVftf Co., Lri>., [1928] S. A. H. Jb 
107.- -AUS. 

w i. .] — It Is negllgouco for 

a man mounted on a bicycle to drive 
loose hoises at G.15 a.ui. along: the 
streets of a populated district, urgring 
them round corners at a fast trot. — 
BMiKm' V. Uauiuu & Tuompbon, 
Lin., [10241 N. Z. L. It. 228.— N.Z. 

y 1. Jiestive horse — Ncglioence.] — 
l^ltf. was driving a motor oar when ho 
wos lield up by tho trafflo police. 
Boft.’s driver pulled up his horse A 
cart between the car 8c tho footpath. 
A tho horse became restive A backed 
into the motor oar, occasioning: damag:e 
to it. The horse had not previously 
been known to be restive, A was usually 
quiet, A the driver was unable to say 
what had frightened the horse. Tho 
driver was not in any w’ay negligent 
in tho manner in which he looked 
after tho horse : — lit Id : there w'as no 
evidence of negligence on tho part of 
the tlrlver of the horse or of deft. — 
SABTOIU V. IlBYNOLDB, LTD. (1927), 
29 W. A. L. R. 32.— AUS. 

215 iii. LiabUUy of dog cnener.] 

— Deft. *8 dog, to Ilia knowledge, had for 
long had a habit of run^og after A 
barking at horses A carriages travelling 
upon highways :—Z/eW .• deft, was 
liable in damages for injury caused by 
tho running away of horses hrlghteuod 
by the dog so acting. — B iroball v. 
Merritt (1917). 38 O. L. R. 587 ; 36 
D. L. R. 260.— CTtH. 

216 iv. Scfenfer.l— Deft.»B 

136 


dog Jumped from an automobile A ran 
at pltf.’s horses A barked causing the 
horses to Jump sideways, tho polo strap 
to break, A the team to run away, 
causing loss A bodily InJ uries. The ct. 
found that tho dog bad, to deft.*s 
know'ledgo, tho mlschlcv ous propensity 
of doing Biieh acts, A deft, was hold 
liable in damages.— S pat v. Houbon, 
[1919] 3 W. W. 11. 210.— CAN. 

226 iii. .]— intf 's motor 

enr collided with a daik blown heifer 
In longing to deft, winch had strayed 
I Irom doft.’s unfiuiccd land A came 
I suddenly out on to tho highiiay from 
tho land of an adjoiniiig owiiei ; the 
car wTis overturned A pltf. sustained 
injury. There was no ncgligince in tho 
dilvmg or management of the car: — 
Held: deft, was not lublo lo pltf. — 
Hai.i. V. Wioui'MiN, I192(j] N. 92 — IR. 

226 iv. .]—Ufht: per- 

mitting one's cattle to run at largo on 
n pnnineial highway being foi bidden 
bv ilighway Improvement Act, 1927, 
s. 73, tho presence of tho calves on the 
road was unlawful, quite as much so as 
if forbidden hy a munieipul hj o-law ; 
A, where an animal is uuluw lolly upon 
a highway m this ITovince, tho owner 
is liable in damages for an> injury 
which is tho natural I'esuit of the 
unlawful straying. — McMillan v. Wal- 
I LAC^,^1929i 3 D. L. R. 357 ; 61 O. L. IL 

226 i. Sheep — Defect ice fence — 

Natural propensity .] — A motor cyclist 
was iujurc^d by a collision in daylight 
with a sheep upon a publio road. 
I*ur8uer averred that defender was 
n^ligeut in knowringiy failing to keep 
ills fences in such repair as would 
prevent his sheep from straying on to 
the road. A, in any event, in allowing 
bis sheep to graze upon tho road : — 
Held : the aocident was not the natural 
A probable result of the negligence 
alleged. — B'ka7j&r v. Pate, [1923] S. C. 
748 ; 60 Sc. L. R. 470.— SCOT. 

sk. Animals running '* ai large ** — 
I Dog — BUtng pedestrian.) — ^The owner 
I is liable in damages only if he knew 
that the dog was viciously disposed.-— 
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284. Add, Amvotaiion : — Refd. Gayler & Pope v, 
Davies, [1924] 2 K. B. 75. 

235. Add. Annoiaiion: — Aa io (1) Refd. Manton 
V. Brocklebank, [1928] 2 K. B. 212. 

238. Add. Annotation : — Refd. Manton v, Brockle> 
bank, [1923] 1 K. B. 406. 

239. Add. Annotations : — Gonsd. Manton v. 

Brocklebank, [1923] 2 K. B. 212; Hines 
V. Tousley (1926), 96 L. J. K. B. 773. Refd. 
Mansel v. Webb (1918), 88 L. .T. K. B. 323 ; 
Musgrove v. Pandelis, [1919] 2 K. B. 43; 
A.-G. V. Cory, Kennard v. Cory, [1921] 1 
A. C. 521 ; Kainham Chemical Works v. 
Belvedere Fish Guano Co., [1921] 2 A. C. 
465 *, Hoaro v. McAlpine, [1023] 1 Ch. 167 ; 
Cockbum v. Smith, [1924] 2 K. B. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341 ; Gayler & Pope v. Davies, 
[1924] 2 K. B. 75 ; Booth v, Thomas (1025), 
42 T. L. B. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith r. G. W. By. (1026), 
135 L. T. 112 ; Glanville v. Sutton (1927), 44 
T. L. K. 98 ; S(<. Anne’s Well Brewery Co. 
V. Roberts (1928), 140 L. T. 1 ; I*ontardawe 
R. 0. V. Moore-Gwyn, [1020] 1 Ch. 656; 
Fardon llarroiiH-Hivingtfm (10.30), 17 

T. L. U. 2.1. Mentd. Do Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 L. J. P. C. 54 ; 
Quebec ity. Light, Heat & Power Co. v. 'N'andry, 
[1 920] A. 0. 602 ; Boynton v. Ancbolme Drain- 
age & Navigation Comrs., f 1921 ] 2 K. B. 213 ; 
.Tefferson v. Derbyshire Farmers, [1921] 2 
K. B. 281 ; Postmaster- General v. I iverpool 
Corpn. (1922), 02 L. .T, K. B. 382; Phillips 
V. Britannia Hygienic Iiauudry Co., [1923] 1 
IC. B. 539 ; J*erl‘oriniiig Right Soe. v. Ciryl 
7’hoatrical Syndicate, [192l| 1 K. B. I ; 
Ilford U. D. 0. V. Beal, [1925] 1 K. B. 671 ; 
G. W. Uy. V. S.S. Moslyu, The Mostyn, [1928] 
A. <’. .57. 


243. Add. Annotations : — Refd. Manton r. Bvooklo* 
bank, [1923] 2 K. B. 212 ; Buckle r. Holmes 
1925), 96 L. J. K. B. 168. 

246a. Bull attacking cow — Bull in auction yard.] 
— In an action for damages arising out of an 
attack on a cow in an auction yoi-d by a bull 
which was in cliargo of deft.’s servants, 
but otherwise unsecured : — Held : there was 
no presumption in law that a bull would 
attack a cow in such circumstances, ^ for 
pltf. to 8uc;cecd it was nece.ssary for him to 
prove negligence in not having anticipated a 
probable danger ; fnrtlier, if such negligence 
were proved, it wo\ild bo no answer for deft, 
to set up absence of aetra/rr.- -H inckks v. 
llARUis (1921), 65 Sol. .lo. 781. 

258a. Mare attacking horse— Strange mare turned 
Into field with horse.] — Trespass to ])ersoii 
or goods by an animal in wliieh there is at 
common law a valuable property, sueb /is 
horses & cattle, does nut generally n^nder its 
owner U/ible. 

Deft, put a mare into a field in which tlu‘re 
w;is a horse belonging io pllf. witlioui 
notifying pltf. The mare kicked the liorse, 
which had io bo dc^stroyed. No svivntrr w/is 
proved in deft., but it was found by the 
deputy county ct. judge that ibo ])ropenHiiy 
of horses rumiing 1 ooh(‘ io injure one /mother 
in sport or quarrel was eoinmon knowledge ; 
--Held: (1) the mare w/is not within tlio 
class of dangt^rouB animals which the owner 
imist keep at bis peril according to tlu‘ rule 
in Fletcher v. Hylands (see No. 195) ; (2) 
deft, was ontithid to assume that the mare, 
being mansuchv yialunv, w/is an iunoe(*nt 
animal. A:, having no notice of any f/iot 
indicatiug iht‘ contrary, was not und(*r any 
duty towards pltf. to give notice of his 
intention to plae.o the mare in ih(i fi(‘ld, or 


Bowen v. LiciiTPoor, [11)20] 2 W. W. 
II. 153 ; .32 1). L. It. 30.0 ; 30 Win. 
L. Tl. 337.— CAN. 


si. Horses — Collision with 

motor car.] — Tho t)wu<‘r is 2 n‘inid facie 
liable only for Hucli duiuaffCH os u Ijomc 
la likely to commit if allowed to atray. 
The doctrine of scUntcr appli<‘H. & the 
case is in the same cIhkh uh that of a 
horse bltins or kicking a person on the 
highway. — O sadciiuk v. Ucshntiak 
(1022), G3 I). L. H. 323 ; l.'i Sask. L. U, 
280 ; [1922] 1 W. W. 11. 829.— CAN. 


PART III. SECT. 2, SUB-SECT. 1.— D. 

sm. Person in \m fenced oarden — 
Cow escaping from railway yard .] — ^The 
animal knocked down & injured pltf., 
but was not vicious, but nervous & 
oxcitable : — Hdd : pltf.'s action to 
recover damages for her injuries failed. 
— Street v. Oraiq (1920), 48 O. L. 11. 
324 ; 56 D. L. 11. 105.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

sn. Uusky .] — An animal which is the 
result of a cross l>otweon a dog & a 
wolf must be con<'idcred as essentially 
a wild animal. Sc a person in charge 
thereof will bo responsible for injury 
done by It to a human being. — T emple 
V. Elvery (Saak.), [1926] 3 W. W. R. 
652.— CAN. 


■p. Steer .] — Tho rule that an owner 
of an animal of an ordinarily quiet 
nature Is liable for the vicious acts 
thereof only if he knew that the animal 
was accustomed or likely to commit 
such acts, applies to an action for 
damages for TOrsonal injuries caused 
by an attack by a steer.— -R osenthal 
V. Hess (Sask.), [1927] ID L. R. 493 ; 
119271 1 W. W. R. 15.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.- 

B. (a). 

245 1. VUioiiH animals in general — 
Dufy lo keep vntltr onUrol.] — If an 
on in'r of a dangerous aniirinl knows It 
to bo dttiigeif us & noghirts to ke<»p it 
safe, he is liable In diuuagcs for injuries 
<ir death caused by it. -Taiiahokp v. 
ZlKUNHKT, [1921] 2 W. \V. It. 13r» ; 
1 1 Sask. L. 11. 220 ; 59 J). L. It. 177.— 
CAN. 

245 ii. .1— In an act ion 

for damages for the death of a person 
killed by a bull known to bo dungoious 
allowed to l)o at largo on tho farm whore 
deceased lived, a defence of contribu- 
tory negligence cannot be supported 
by tho ftvet that deceased, though 
knowing of the possible danger, went 
about her ordinary business on the 
farm, in the eourso of which she was 
killed. — TAKAKOKFr. ZlEI-lNSKY. [1921] 
2 W. W. U. 13.> ; 14 Hash. L. it. 226 , 
59 D. L. K. 177.— CAN. 

245 iU. .] — LiabiUty 

atta<*lie^ to the owner If, knoulug of 
t he inihuhlovous tendencies of his dog, 
ho neglects reasonable precautions to 
Iircveut such tendencies causing 
damage. 

Pltf. walking In the street was 
passing doft.’s bouse, when his df>g 
nished out, knocked her down, Sc 
injured her. At tho trial of an action 
for damages for her Injury, the Jury 
found that deft, know that tho dog 
was of a vicious disposition & uxscssed 
damages to pltf, : — Held : there wa.s 
evidence to sustain tho jury’s finding, 
deft.’s wife, who was in control of the 
dog, having knowledge of Us pro- 
pensity to rush out Sc Jump at i>er 80 D 8 

137 


passbig. — Nouton 
|H)2«| 3 I). L. 11. 471 ; 
311. -CAN. 


B2 i). L. li. 


246111. .] Wldlo deft. *s servants 

uere unloading eat tie at n railway 
station a hnllfK k “got wild” on 
the plntforin, riiHlied upon adjoining 
gioiind, was diiiiMi bail., CKCuped 
llirough a gt te, ran tluougli tho 
strei'ls of llio «ity, injured pltf.: — 
Hfld: tho iiulloek on emergiiig from 
tliO rail way wagon had displayed its 
wild eoudlUoii to doft.’s ser\unts 
In sueh a way us to deprive them of tho 
bunutit of Ibo doetiino of tho jtnmd 
Jade haimlcwsncHs of domestic anliiiHls 
as froquonlers of tho hlgliwuy, t< 1,ho 
duty of eontrolllng it us thoiigli It 
belonged to the class of animals 
ftrw nahircn had fallen on deft. A 
bis seriants. — Howaun v. 

, O’CoNsoit Sc Co., I192.'i] 2 J. it. 110, 

I 118. -IR. 

I 250 f. Failure io keep suan off 

I premises.]— If a party harljouis a dog, 
or allows It to remain ubouf tm pre 
tnlses, with a knowledge of il ’ vlilous 
character, he is liable for Injuile- f aused 



wuiio V. y / 

472.— CAN. 


o i. .] — It Is negligence on the 

pait of tho owner of a stallion, whose 
disposition towuids mores Js known 
to him to be dangerous, not to taki* 
reasonable care to jircvent the stnlhon 
from being in an enclosure in wiii' ii, a- 
ho is aware, maroe belonging to *>» le j 
persons are or may bo running. A 
will bo liable In damages if lniiir> 

, ensues. — ^M atorhon r. S'li cki v. ' i ' - 1 ^ 

I V. L. lU 637.— AUS. 
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to have a person on the watch or in charge 
of her, & on the whole deft, was not liame 
either for breach of an absolute duty or for 
negligence.— Mantonv. Bbocelebank, [19231 
2 K. B. 212 ; 92 L. J. K. B. 624 ; 129 
L. T. 136 ; 39 T. L. R. 344 ; 67 Sol. Jo. 
466, 0. A. 


(2) Apld. Buckle v. Holmes, [1020] 2 
B. 126. Befd. Gaylep Sc. Pope v. Davies [1924] 2 K. B. 
; Glanvlllp v. Sutton (1927), 44 T. L. R. 98. 


Armoi^iqns 
76 


260. Add. Cilations : — 6 Bxch. 697 ; 17 L. T. O. S. 
368 ; 156E. R. 724. 


Add. Antwtalion .’—Herd. Manton v. Brockle- 
bank. [1923] 2 K. B. 212. 


261. Add. Anmtations :—A8 <o (1) Expld. Addie 
(Collieries) i>. Dumbreclc, [1029] A. C. 868. 
Held. Hardy v. O. L. By., [1920] 3 K. B. 469. 
As to (2) Consd. Ooleshill v. Manchester 
Oorpn., [1928] 1 K. B. 776. Held. Pairman 
V. Perpetual Investment Bldg. Soc., [1923] 
A O. 74 j Manton v. Brocklebank, [1923] 
1 K. B 406. Generally, Mentd. Oldham v. 
Sheffield Oorpn. (1927), 136 L. T. 681. 

264. Add. Annotalions .-—As to (1) Refd. National 
Provincial & Union Bank of England v. 
( ’hamley, [1924] 3 K. B. 431. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; Letang 
V. Ottawa Electric Ry., [1926] A. O. 726. 


267. Add. AnnoUUion : — Mentd. Manton v, Brock- 
lebank, [1923] 2 K. B. 212. 


270a. Mare kicking horse.] — Manton v. 

Bhocklebank, No. 268a, ante. 

274. Add. Annotations: — Consd. Manton v. Bi*ock- 
lobank, [1923] 2 K. B. 212. Apld. Buckle v. 
Holmes (1926), 96 1^. J. E. B. 168. Consd. 
Hines V. Touflley (1926), 96 L. J. K. B. 773. 

274a. ,] — The owner of a 'dog, which was 

a well-behaved dog, & against whose character 
nothing was known ; — Held : not liable to 
indemmfy an employer in respect of com- 
pensation which the employer had to pay 
vinder Workmen’s (Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog. — Hines v. 
Tousley (1926), 96 L. J. K. B. 773; 186 
L. T. 296 ; 70 Sol. Jo. 732 ; 19 B. W. O. O. 
216, 0. A. 


276. Add. Amwtaiions : — Consd. Manton v. Brock- 
lebank, [1 023] 2 K. B. 212 ; Buckle v. Holmes, 
[1926] 2 K. B. 126. Refd. Gayler & Pope v. 
Davies, [3924] 2 K. B. 76. 

277. Add, Annotation : — Refd. Manton v, Brockle- 
bank, [1023] 2 K. B. 212. 

301a. Dog biting cattle — Furious disposition — 
Previous biting of cattlo.]~HcW ; no fevi- 

dence of scumier. — Thomas v. Morgan (1836), 


2 Gr. M. & R. 496 ; 1 Gale, 172 ; 6 Tyr. 
1086; 6L.J.EX. 64; 160 E. R. 214. 

AnnotaUone Beld. Owen v Knight (1837), 6 Soott, 307 : 

May V. Burdett (1846), 9 Q. B. 101. 

305a. Horse biting man — Previous biting of horses.] 
— ^The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being.— Gxanvillb v. 
Sutton &. Co., Ltd., [1928] 1 K. B. 671 ; 97 
L. J. K. B. 166; 138 L. T. 336; 44 T. L. R. 
98, D. O. 

306. Add. Annotation : — ^Refd. Wakefield v. Board 
(1928), 45 R. P. 0. 261. 

825. Add. Annotation : — As to (2) Apld. Steam v. 
Prentice, [1919] 1 E. B. 894. 

825a. Rats — Damage to crops.] — Defts. carried 
on the business of bone manure manufac- 
turers on premises near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rata to assemble there. The rats 
made their way from defts.* premises on to 

{ >ltf.’s land, & ate his com, causing substantial 
OSS, in respect of which pltf . claimed damages 
from defts. It was not proved that the bones 
kept by defts. were excessive or unusual in 
quantity : — Held : no cause of action had 
been established against defts. — Stbabn v. 
Prentice Brothers, I/td., [1919] 1 E. B. 
394; 88 L. J. E. B. 422 ; 120 L. T. 446 ; 36 
T. L. R. 207 ; 63 Sol. Jo. 229 ; 17 L. G. R. 
142, D. 0. 

328a. .] — R. V. Fairbank (1860), 16 

L. T. O. S. 269 ; sub nom. R. v. Hull JJ., 
14 J. P. Jo. 384. 

382. Add. Annotation : — Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 

332a. Proof that infraction of bye- 

law caused nuisance not necessary.] — Tonq 
Street IjOcal Board v. Seed (1874), 39 
J. P. 278. 

-.] — See, also, No. 831, 

ante. 

388a. Metropolis Management Act, 

1862 (e. 102), 8. 73 — Proof of actual nulsanee 
necessary.] — Chelsea Vestry v. King 
(3864), 17 C. B. N. S. 626 ; 6 New Rep. 86 ; 
34 L. J. M. C. 0 ; 11 L. T. 419 ; 29 J. P. 39 ; 
10 Jut. N. S. 1150 ; 13 W. R. 157 ; 144 B. R. 
250. 

338. Add. Annotations : — Refd. Sack v. Jones, 
[1925] Ch. 235. Mentd. Edwards v. Bir- 
mingham Navigations, [1924] 1 E. B. 841. 
389. Add. Annotation : — ^Mentd. Vanderpant v* 
Mayfair Hotel Co , [1930] 1 Ch. 138. 


PART III. SECT. 2, SUB-SECT. 2. — 
B. (d). 

- ■ — —.] — Although Shoop 

Protection Act, 1926-27, c. 64, s. 13 (2), 
(llsponseB with the nocosalty of proving 
scumirr it loaves It still necessary for 
tli( iiiformunt under said Act to prove 
that the dog which inflicted the injury 
cpiu])Uiiiud of had a previous mls- 
cliievous piopcnalty. — 11. ex rrl Brio- 
11 LIAMS, [1929] 1 W. W. It. 
802 , 52 Can. 0. C. 333.— CAN. 

PART III. SECT. 8, SUB-SECT. 3. 

P 1- To order dog to be 


lept under control — Person tn charge of 
ctopl— W alkkr V. Brakukr, [1920] 
" a (J.) 20 , 67 So. L. R. 651.— 

SQ. Registration of Dogs Act, 1914 — 
Presumplton as to keeping.] — There 
IS no presumption raised bv sect. 9 
of above Act, that a dog hM boon kopt 
at a particular place within a district. 
Evidence of suoh keeping must be 

g von.— F orrman V Smitu, 11927] 
A. S. It. 366.— ADS. 

PART 111. SECT. 8. SUB-SECT. 4. 
887 I. Horses — Noise from stables .] — 


Though a hvery stable is oonstrooted 
with all modern improvements for 
drainage & ventilation, if offensive 
Odom therefrom. 6c the noise made by 
the horses, are a source of annoyance 
& Inconvenience to the neighbouring 
residents, the proprietor is liable in 
damages for the injury caused thereby. 
— DRTSnALE V Dlqas (1896), 26 
S. C. R. 20.— CAN. 


340 I. 8nuU 

Drtsdalb V. Duoas. 
CAN. 


from 
No. 337 


sfaWes.1— 

So. 337 1, onie,— 
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Vol lL-~Aiiimals. Oases 842—880. 


342. Add. Annotation: — Refd. Back v, Daniels 
(1924), 69 Sol. Jo. 160. 

842a. Whether breach of covenant not to 

underlet.] — Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sole or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep — i,e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Semhle : agistment, i.e. the taking in by 
the tenant of tiie sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant. — ^Righaiids v. Davies, [1921] 1 
Ch. 90 ; 89 L. J. Oh. 601 ; 124 L. T. 238 ; 
65 Sol. Jo. 44. 

843. Add. Annotation : — ^Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 

844. Add. Annotation : — ^Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 


Annotation : — Refd. Weld-BlundeJl v. 
Stephens, [1920] A. C. 956. 

846a. Animal stolen — Duty of agister.] — An 

agister of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolon without his default, if 
by using reasonable diligence he could have 
recovered them 

If, having failed to use such diligence, lie 
is sued for loss of the cattle, ho must prove, 
in order to discharge himself, that such 
diligence would have been unavailing ; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agist* 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or of herwists 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery : — Held : he was 
liable for their loss.— Goldman v. Hill, 
[1919] 1 K. B. 443 ; 88 L. J. K. B. 491 ; 120 
L. T. 412; 35 T. B. H. 146; 03 Sol. Jo. 
160, G. A. 

847. Add. Annotation: — Consd. White v. Smith 
(1927), 96 L. J. K. B. 307. 


Part IV. — Agistment. 

846. Add. 


Part V. — Hiring. 

871. Add. Annotation : — Refd. Kdwards v. Porter Klisha, [1918] 1 K. B. 228. 

(1924), 41 T. L. B. 57. 880. Add. Annotation ;--Mentd. Albemarh' Supply 

877. Add. Annotation :^Aa to (4) Refd. Kemp v. Go. v. Hind (1927), 43 T I.. U. 783. 


PART IV. 

b f. Cimgtrucfitm .] — By a con- 

tract for oiristment pllf. agreed to make 
available certain proiwrtles for the 
a^tmeut of deft. *6 sheep. The terms 
of payinont wore lid. Tier head per 
week. £500 to be paid when the sheep 
arrived, £500 In six months, &; the 
balance when the sheep were removed : 
—■Hdd : the payment contemplated 
by the contract was lid. per head per 
week, according to the number of 
sheep on the properties from time to 
time ; the contract was one for making 
available the area of land agreed on 
for tho sheep, 8c included the taking 
care of the sheep agisted at tho above 
remuneration while they were in plif.’s 
custody. — Si>BiKO V. Youwo, U923J 
8. A. S. R. 116.— AUS. 

o i. Whtiher affister Itat^le to 

supplv toater.] — PJtf. having box^ht 
horses from deft., the latter ogreea at 
pltf.’s roq^uest to winter them. The 
terms of the agreement were set out In 
a letter from deft, to pltf. In which 
deft, said : 1 >rill winter them as 

usnal, that is, bring them in straw 
3 times a week." Tho horses were 

f lven no water by deft. & pltf. sued 
or damages, the horses being in 
poorer conaltion when he took delivery 


view of Che terms of said letter 8c all 
the facts of the case, deft, was imdor 
__ obligation to supply water. — 
Budge v. Stauffer, 11929] l W. "W. B. 
46 ; 23 Alta. L. K. 628.— GAN 

344 zii. Lota of animala .] — 

Pltf. was the owner of a mare whieh ho 
delivered to deft, for agistment in bis 
paddoek of 6,000 acres, which paddock 
was heavily timbered 8c oovmed with 
blackboys. After the mare had re- 


mainod In tho paddock for some time, 
pltf. requested tho delivery of tho 
niaio In two months* time. Doft. 
made endeavonie to llnd the mare, 
but only saw It on ono occasion, & 
thereafter mode many attempts to 
locate the mare, but without success : 
— 7/ eld: deft, was not Uublo to pltf. 
for tho value of tho mare, thoro being 
no evldcneo of nogligenco. — Uobinhon 
r. Waters (1020), 22 W. A. L. B. 60.— 
AUS. 

844 xlii. Failure io detect 

loss uAthxn rcaaonaltle time.l — A largo 
number of sbeop were lost, & tboro v, as 
evidence rtmdering it probable that 
tboso bad been driven off the run 
Held : an agistor of sheep must show 
that he took reasonable care to see 
tbo sbeop wore on the agistment area, 
8c failure to detect this loss within a 
i-easonable time was clear ovidonoe of 
negligence. — S fbino r. Youya, 11923] 
S. A. S. B. 116.— AUS. 


844 xlv. .} — ^An agister Is 

bound to toko reasonable care of tho 
animal entrusted to him, 8c when the 
owner comes for it. If be cannot produce 
It he must show that he took all 
reasonable precautions against Its 
disappearance. — C!omstook v. Ash- 
CROPT Estates, Ltd., { 1 91 7 J 1 W. W. B. 
1412 ; 23 B. C. B. 4761.— CAN. 


844 XV. Onua of negativtnfi 

negl'^ genre .] — In case of loss of anlnmls 
while In the care of an agister, tho 
onua is on him to show circumstances 


negativing nwligence on bis part. — 
McCauuet V. Huber, (1920] 3 W. W. B. 
123 ; 64 D. L. R. L 


344 xvl, Aoiater not inaurrr — 

Whai emounia to negliffence .) — ]'< rra v. 
Smati. (Alta.), n92«J 1 D. L. Ju 208 ; 
(19271 S W. W. R. 619.— CAN. 


139 


•r. Failure lo provide food <4* 

wi/er.}— WluTe homos have Xmuv de- 
livered into tho oustody of an ownor of 
pasture lands to bo kopb 8c pastui*od 
by him In rotum for a money pavniuni, 
It Is his duty to see that tho horses are 
provided with suflioieut food Ik water, 
8c if be neglects thoso duties 8i a loss 
through death or a lows thiough do- 
preciallun is tluTobv incurred ho Is 
llaldo lu damogfts. — M ki'X v. Makhmali. 
(iy22),70D.L. !M4; 11922J3 W. W. K 
600.— CAN. 


866 ill. .1 — An agistor has no 

lien, in tho absence of speotal agree- 
ment, upon tho anhiials ho agists. — 
fie JunaKNHOM, [1923] 2 W. W. 11. 600. 
—CAN. 


856 iv. Or ataiutc .] — An figtsti r 

has a lion on tho pastured animals iindei 
l*oHHOssory Lions Act, It.H.A., 1922 
(o 101), l)ut not under Llvory Stablo- 
Keopore Act, 11.H.A., 1922 (c. 107). - 
hPAUUNO V Waui), [1925] 2 D. L. It. 
922 ; [1925] 2 W. W. U. 181.— CAN. 

362 1. For maliciova injury I 

Appet. had rattle on his hind undoi 
grazing contracts with tho r»\vn«rh. 
Thoso cattle were malh lotiHly <liivt*n 
off the lands & Irijun'd ■ — Held appet. 
as bailee In possession r ould ehilm oom- 
pensation foi the cultlo entrusted to 
hlH care. — WowiifiNoJON t>. Tifpeuary 
County f’onNC/t, 11920] 2 I. K. 233; 
64 I. L. It 77.— IR. 


PART V. 


369 XV. .1- If I 

bind horse Is in a sound condite)i> 
when taken out, & it is brought I* << > 
iijjun*d, tho omta of proof In a ( lairn < t 
damages for negligence is im d<'f t ( < 
hirer is bonnd to treat tin* li<'i ' 
the degree of care vililch a ptrsou of 



Cases 884—891. 


Engush A17S Empire Digest Supplement. 


Part VI. — Sale and Exchange of Animals. 


884. Add, Annotation : — Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 686. 

800a. Resale ot horse at loss — Form ol 

action.] — vendor gave a warranty of sound 
workable condition on the sale of a horse. 
The wan’anty was fulfilled, but the purchaser 
wrongfully refused delivery, & returned the 
horse. The vendor then put it up at auction 
as “ in dispute," & without a warranty, when 
it was sold for about £40 less than the 
contract price. In an action for the differ- 
ence between the price realised at the auction 
& the contract price; — Held: (1) this was 
not the proper form of action ; (2) the action 
must be for damages ; (3) the conditions of 
the auction sale were not a test of the value 


of the horse, the auction being of a horse 
• " in dispute," & without warranty, & quite 
different from the original contract con- 
ditions ; (4) pltf. was not entitled to more 
than nominal damages, as he had failed 
to prove his damages to be the difference 
between the contract price & the price realised 
at the auction. — ^Macklin v. Newbuby 
Sanitary Laundry (1919), 63 Sol. Jo. 337, 
D. 0. 

390b. Rescission by vendor — Vendor liable 

for keep during period animal kept by pur- 
chaser.] — Kino v. Price (1810), 2 Chit. 416. 

391. Add. Annotation : — Consd. Re A Debtor, 
[1927] 2 Ch. 367. 


ordinary dlKcrclion would une towards 
his own, blit If tlio horse so treated 
8c nevertheless reeel vos an injury the 
hirer Is not liable in damafros for siioh 
injury. — II eivhktii v . Campbiclx (1920), 
62 D. L. It. 3.67.— CAN. 

369 xvi. .1— 

Where ii person hires un anluial & it 
dies while In his custody, (he tmua is 
upon him to establish that ho took 
oaro of it. That care is the care which 
a prudent man would take of his owu 
animal under the clrcuniHtanoos. — 
Muhhay V. CoixiNH, (19201 2 W. W. U. 
845 ; 63 I). L. It. 120.— CAN. 

369 xvU. .1— Deft. 

hired u horho from pltf, to drive from 
T. to L. 8c return. At a distance of 
between six tc olKht miles from S.. the 
horse fell lame In the rlf?ht hind Icff. 
Deft, drove It to S., put it in a livery 
stable 8c ffave instructions to have the 
hoof of the ri}?h1. hind Icff re-shoU. 
Deft, hired another liorso 8c couthmed 
his Journey to L„ a distance of over 
elfflit miles. Ho returned next dny, 
took the horso out, ^ ilndinfi: tliat it 
was not then lame, started with It on 
the return journey. After truvellinK 
about three miles, the horse uffuln fell 
lame & kept (rettiiu; a little lamer all 
tlio way tiO T. The journey from S. 
to T., a dlstiiuoo of twenty-two miles, 
took seven 8c one-half liours.. 'J’hore 
was no evidence as to wdtai caused the 
lioTbO’s lameness. There was no evi- 
denoo that there was, between the 
place wliert' the liorso foil lamo & T. 
any suitable place in wldch the horse 
could have been plueed & cared for, or 
whore deft, eould liavo liired another 
horse to oontlmio the return journey ; 
— Ilehi : as the lameness when It 
first developed on the return journey 
was not shown to have boon of a more 
serious nature than ofh’n happens to 
a horse which may nevertheless walk, 
or even trot slowly, fifteen to tw'enty 
miles withoul. serious distress, dtft. 
could not bo hold (guilty of ncffllEence 
until ho had travelled a suffleiont 
distance to satisfy himself that the 
lameness was increasinfir so as to make 
it dangrerous to the welfare of the horse 
to continue the Journey. — Oaonon v, 
Lanois (1920), 48 N. B. R. 76.— CAN. 

374 U. Bin of sale granied by 

bailee — BiglUs of gratUee.} — A., the 
owner of twenty -seven cows depastur- 
inff on his farm, aerreed to lease his 
farm 8c cows to G. for a term of years, 
8c It was agrrtted that Q. should have 
the rigrht to purchase tlio farm 8c stock 
at any time duritur the term. Q. was 

yen possession of the stock & farm. 

. gave to applt. a bill of sale over the 


cows. A. recovered possession of his 
farm Sc cows from G., & shortly there- 
after applt. seized 8c sold the cows 
under his bill of sale. Thirty -four cow's 
were seized 8c sold, only nine of which 
were of the original herd, iho balance 
having been bought by G. during the 
time ho had possession of the farm. 
A. claimed damages for the seizure : — 
Held : It had not been showm that the 
Cttttl ' substituted by G. for those 
orlgliiully bailed to him had become the 
property of A., who was entitled to 
damages only in respect of the cows 
originally bailed. — Noiu’olk Co- 
oPKiiATivtt Dairy Co., Ltd. v . Aixic.v, 
11924] N. Z. L. R. 136.— N.Z. 

374 Hi. Loss by bailee — Negli- 

gence.] — In an action for the value of 
a liorao which was lost after it had been 
hired to deft, under an agivement 
whereby the latter undertook to take 
" good care In every way ” tJiereof, It 
apneared that the horse, which was 
unbroken, was rooeived by deft. & put 
Into a pasturo belonging to a neighbour 
of doft., 8c deft, wont to see It every 
other day. Tho pasture was sur- 
rounded by a fence of two strands of 
wire, & tho horse got out twice during 
tho winter but was put back. It dis 
appeared about tbo end of the following | 
April. The fence was down In one | 
liluec, & tho evidence showed a custom 
among the farmers in tho neighbour- 
hood to allow horses not in use to nm 
at largo during the winter. While 
deft, was given the right to work the 
horso, it was shown that it was not 
customary In that locality to break 
horses until tho spring ; — Held : deft, 
had taken sxilfioiently good care of the 
horse 8c was not liable for Its loss.— 
ZlMMBKMAN V. AUCHUB (1922), 63 

D. L. U. 399 ; (1922J 2 W. W. R. 624. 
—CAN. 

880 1 . Contract — Covering mare — 
Damages for breach.] — Breach of a 
contract to brood mares to a stallion 
Is not a ground for damages, in the 
absenoe of ovidcnce upon which such 
damages may be estimated with reason- 
able certainty. — Sinclair v. Walker. 
[19171 2 W. W. H. 321.— CAN. 


PART VI. SECT. 1. 
t 1. Action by pur- 

chaser for damages — What damages 
recoverable .] — Perry v. Kidp (1909), 
12 W. L. R. 9.— CAN. 

t il. Sale of bull — Bull sterile .] — 

At an auction sale advertised ** aa 
pedigree stock sale ** resp. purchased 
from applt. a bull described in the sale 
catalogue imder the heading ** Jersey 
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Bulls ” as “ Lot 78, Bull Harbour 
Light.” Tho conditions of sale ex- 
pressly negatived the existence of any 
warranties on the vendor's pai't. At 
tho time of the sale tho bull had not 
been used, but subsequently was found 
to be sterile. This condition was 
shown to be a latent defect not dis- 
coverable upon examination. In an 
action by resp., claiming damages : — 
Held : as tho capacity for pi'ocicatiou 
was not, by implication, a part of the 
desoription, & os the bull complied In 
all other respects with tho description, 
rosp. was without remedy. — D ell v. 
ginLTY, I1924J N. Z. L. R. 1270.— 

t Hi. Sale of horse os gtlding — 

Horse in fact a ” rigpt ” — Whe^er 
failure of implied condition on sale of 
goods by description.) — Twaitks v. 
Morribon (Alta.), (1918] 3 W. W. R. 
349 ; 43 D. L. R. 73.— CAN. 

t iv. Default by jiure/iaser — 

Itesale by vendor.] — Held: (1) money 
paid, not as a deposit, hut on account 
of tho pnrehase -price, must bo I’etumed 
to the purchaser ; (3) having elected 
to treat tho contract as at an end, 
instead of suing for damages for breach, 
tho vendor was not entitled to recover 
nnyibing for tho care of the animals 
from tho time fixed by the contract 
for delivery until bo resold. — B aldwin 
r. Brianoer, (1920) 1 W. W. R. 216 ; 
50 D. L. U. 540 ; J3 Altu. L. R. 27.— 
CAN. 

zi. .] — Held: oral evidence 

that it was part of tho agreement for 
sale of a stallion that tbo pedigree 
papers should be delivered to tho pur- 
chaser within a few days of the sale, 
being in contradiction of tho w'Tltten 
agreement, was not aduih>bibLe. — 
Kabi'ER V. Cowan, [1925] 2 D. L. K. 
742 ; [1925] 2 W. W. R. 186; 21 
Alta. L. R. 366; revsg., [1923] 4 
D. L. R. 491 ; [1923] 3 W. W. R. 610. 
—CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 

396 vi. .] — An auctioneer 

in selling a horse said : ” Here is a 
horse about nine years old ” in presence 
of the vendor who did not contradict 
it. A note given for tho balance of 
the price had indorsed thereon : 
** Given for one bay mare nine yean 
old.” The purchaser believed the 
horse was of that age : — Held .* the 
statement amounted to a warranty, 8c 
the vendor was bound thereby. — Arjjw 
o. Smith, (19201 3 W. W. R. 645.— 
CAN. 



401. 

400. 

410. 

416. 


Add, Annotate PhillipB v. 

Laundry Oo., [1923] 1 


Ad^ AnnotcUion : — ^Retd. Mancheflier Liners 
V, Rea, [1022] 2 A. 0. 74; Canada Atlantic 
Grain Export Co. v, Eilers (1929), 36 Com. 
Cfts# 90* 


.•—Herd. Manchester Uners 
tiisi’/ f Baldry«.MarshsM. 

A^, Annotaiion .-—Held. Said v. Butt, [1920] 
3 R. B. 497. 


416a. As to pedigree of horse.] — ^A receipt de- 
scribed a horse os “ got by Cheshire Cheese, 
wananted sound '* : — Held : the statement 
that the horse was got by Cheshire Cheese 
was a mere representation. — Dickenson v. 
Gapp (1821), cited in 1 Moo. & S. at p. 78. 
Aiw^alion: — FoUd. Budd ». Fainnaner (1831), 1 Moo. Sc S. 

430. Add. Citations : — 171 B. B. 90 ; «u6 nom. 
Elton v. Jordan, 1 Stark. 127, N. P. 


VoL n.~> Animals. Cases 401—523. 

458. Add. Annotation: — Mentd. Barber v. 
Deutsche Bank (Berlin) Iiondon AKoncy. 
[1919] A. C. 304. 

467. BV>r “ 99 B. R. 136 read “ 99 B. R. 1010.” 

476a. .] — ^A., as agent of B., sold a 

mare to C., & having no express authority 
from B. to warrant her, refused to do so, 
but, at the time of the sale, told O. that ” if 
the mare was not all right she was not his.” 
O. thereupon paid the price, wliich was 
received by B. The mare proving unsound, 
C. returned her to A., & sued B. for a return 
of the money : — Held : the proper question 
to leave to the jury was whether it was part 
of the contract that the mare siiould bo 
returned if she proved unsound. — Foster v, 
SauTH (1856), 18 0. B. 150 ; 20 J. P. 438 ; 130 
E. R. 1320. 

Anm^tion : — Mentd. Sohrodorv.Wurd (1803), 13 O. P. N. 8. 

488a. .]— Uarb v. Taylor (1837), 1 Jur. 261. 


Part VII. — Carriage of Animals. 


517. Add. Annotalioyis : — Consd. Gould v. S. B. & 
C. Ry.. [1920] 2 K. B. 186. Refd. L. Ac 
N. W. Ry. v. Hudson, [1920] A- C. 824. 

618. Add Annotation : — As to (2) Refd. L. & N. W. 
Ry. r. Hudson, [1020] A. C. 324. 


522. Add. Annotatioyia : — Refd. Gould v. M E. & C. 
Hy., [1920] 2 K. B. 186 ; L. Ac. N. W. By. r. 
Hudson, [1920] A. 0. 324. 

623. Add. Mentd. Denholm r Hhip- 

ping Controller (1920), 121 1.. T. 378; Brad. 


410 IV. .] — Pllf. pur- 

chased a horse from doft. wldoli deft, 
warranted to be suitable for the i?Juoral 
purpobCb of a farmer & sound lu every 
respect. The trial ]\idge found that 
there was a defect In the horse which 
could not bo discovered by an ordinary 
examination at the time of the sale Ac 
that the horse was not suitable for the 
purpose for w'lilch it was required : 
— Hfld : the findings of the trial 
^dge must be accepted. — M aktkij. 
PRINOIX (192V)), 53 N. 8. II, 502.~ 
CAN. 

sr. Sale nf male animal — Under 
Livertock Pun hone <£• Salt Act, JfM >S., 
1920 (e. 12.i ) — No implud unrraniy 
that animal cnpahlc of reprudurmy type 
colour.] — U. (Minis! K u of Aom- 
CULTUnC FOR 8 abka'iciilwan) V. 
BouuKh, [19261 3 D. L. K. 537 ; 11925J 
2 W. \V . U. 397 ; 19 Sosk. L. H. 483.— 
CAN. 

PART VI. SECT. 2, SUB-SECT. 2. 

420 li. .] — ElrtKMlAUCH V. 

MackW (N. S.) (1911), 9 E.L. II. 304. 
—CAN. 


PART VI. SECT. 2, SUB-SECT. 3.— A. 

438 i. Sound — JHeanino of term — 
Seeds of disease at date of sale ] — At an 
suction sale the auctioneer said ; 
“ Would you let this good soimd mare 

S I for tliat money f " The marc was 
seased at the time. No fraud was 

E roved : — Held : one who was Induced 
y tho statement to bid for & purchase 
the mare was entitled to roscfesion on 
the grovmd of mlsxepresentaUon. — 
Anderso.v V. Kennedy, 11920] i 
W. W. It. 25 ; 60 D. L. K. 106 ; 13 
Sask. L. R. 38.— CAN. 


469 i. Warranty rtlaiing to future — 
Dairy cattle tcarranied ** to calve cU 
vroper time <£• correct in teats atUy .'*] — 
A dairy cow. due to calve within a 
fortnight, was bought at a cattle 
market under tho following warranty ; 
** Dairy cattle are warranted to calve 
at their proper time Sc correct In 
their teats only." Tho cow calved at 


her proper time, but, owing to discaHO 
which appetired lu her teats, her milk 
supply was dofi*cllvo : — Held : ( I ) tho 
warranty applied to the period of 
calving, 8c guaranteed, against the 
ordinary risks of that period, that the 
cow’s teats would then be caipable of 
performing their funetlon of giving 
milk ; (2) as the dis« owe from vvliii li 
the row sulToied hud not been provdi 
to be duo either to itegligeiut on 
pursmr’p part or to external luinliiit, 
the gunrantie applied. — KxiL v. hiu. 
[1925J fa. C. 42 >— SCOT. 

PART VI. SECT. 2, SUB-SECT. 4.- A. 

Bt. JtesciHmon — Affirmance of con- 
trad ajler mAicc of misrcprisentalion .] — 
A purchuser of a inure wus not allow i d 
rosclwbloii on the ground of what tiio 
ct. found was an innocent misrepre- 
sentatton as to her being in foal to u 
celebrated stallion, because after (lls< 
oovery that the main waw not In fo<i) 
ho repeatedly attempted to get hei In 
foal by breeding her t<» another 
stallion, ibis being held to amount to 
an afUrmanco of tho contiuct. - 
MONTicKi.ixi Staik Bank v. Gvi-^t, 
U920J 3 W. W. It. 14.— CAN. 


PART VI. SECT. 2. SUB-SECT. 4. B. 

g i. .]— In an action on 

promissory uotcM given for tho pi lee of 
a stallion, an alleged breach of warranty 
does not justify a defence of failine 
of consideration. Deft, must ilaini 
under tho breach of warranty stdtiiig 
It up in diminution of the prieo, or In 
an ardion for damages. — KmvAHiiH v. 
Piiarhon (Alta.), 11919] 3 W. W. It. 
505. — CAN. 


BV. Cheque given for prici—Whcthn 
breach of loarranty a de/encr. j— M y kle 
BUST t>. Galey (Sohk.) (1919), 4(i 
U. B. B. 699— CAN. 


PART VI. SECT. 2, SUB-SECT, 4.— C. 

484 li. Effect of— On other 

remedies of purchaser .] — A condition 
for return of a horse In os good con- 
dition as when sold & the substit Jtlon 
of another horse of equai val ue pre v ents ' 
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tho purcluiwer from rewortlng to onv 
other form of lemedv, unlesw he ran 
show that ho ritiinud the iioiwo in 
good eoudilioii Ac Ihe vemior fulled to 
HUbwtltulo UH ugteed. I'HWVuih r. 
J’lCAKSov (AKn.), 119191 .) \V. W. |{. 
60r> --CAN. 

486 ii. PmthaHfC not liable far 

cost of leap afUr ft pud ud ton of ton- 
tffiit.] -)jOW V. Bvi IIS (SuhK.), 11927] 
4 1). J,. B. 22.{. CAN. 


PART VI. SECT. 2. SUB-SECT. 4. - D. 

486 lx. .]--Tlio measure of 

darmxgo in an act Ion for bieuch of 
warranty of a Imll is the dJiyin.nri> 
between the value at I lie time of 
doJlveiy to the looer & tlio viiluo it 
would liavo liud If it hud unswered to 
the wariiintv. WaUii v ItoHSKIt 
(1920), 51 D. L It. .OH. --CAN. 


PART VI. SECT. 2, SUB-SECT. 4.- E. 

8W. /Voo/ of lniai‘' of time of sale 
necesKuri/- Suffii irury of tvulinte.] - 
W l.Hl\\ofil> V. Mi'Miuan (Siibk ). 
[19201 2 W. W. It. ,7 , I). L. It. 

I 317.— CAN, 


Bx. — — .] ■ Am in V. (’AiMFrri: 

[19201 3 D. I, It no. 119201 2 
VV. \V. It. 310 ; 20 St 


) Sask. L. Jt. 519.- 


sy. - — .]— Lovo V. J'wns (sask ) 
[1927] 4 D. L. Jt. CAxV. 


PART VI. SECT. 3. 

SZ. Lice Sloik Uidifin* \it, 1027 
<c. 121) — Ptilst ri (pHtiohaTi nf in mat- 
IVhat arnaunti tn 1 An apjdn alion for 
registration of u iiini-tn of ownership 
of an animal is not uu appliiutjon for 
the regJwtratJoM of the anima]. More- 
over, wliero the stiiUunentH made In 
the foimcr appllrallon are true with 
resp«< t to the animal mentioned therein 
tlicro Is no offeiieo under sect. 17 of 
above Act although tho animal whif h 
was lu fact sold was not tho animd 


named In said applleatlon.— Ii 
DAVE.NPORT (Alta.), (1928) 2 /) I 
852 , (19281 1 W. W. It. 875, 
Can. Grim. Cas. 40.— CAN. 


/, J 



OasM esoa— 706a. English and Emfibe Digest Supplement. 


690a. “Double dipping*' — Meaning.] — Held: 

the words “ douole dipped ” meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping. — ^A dams v. 
Galloway (1926), 23 L. G. R. 688. D. C. 

697 . Add. Annotations : — Generally , Mentd. Everett 
V. Griffiths, [1924] 1 K. B. 941; Aylott v. 
West Ham Corpn., [1927] 1 Oh 30. 

699. Add. Annotation: — As to (1) Refd. R. v. 
North Worcestershire Assmt. Com., Ex p. 
Hadley, [1929] 2 K. B. 397. 

700. Add. Annotation: — Refd. Fisher v. Oldham 
Borough Corpn. (1930), 143 L. T. 281. 

705a. Burden of proof — Diseases of 

Animals Act, 1894 (o. 67), ss. 4 (1), 67 (1).] 

— A fanner wlio was summoned under 


Diseases of Animals Act, 1894 (c. 67), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot & mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
the day on which he gave notice that the 
animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons ; — Held : this contention was in 
direct conflict with sect. 67 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & that the justices 
ought to have convicted. — Wilson v. Yates 
(1927), 91 J. P. 188 ; 44 T. L. B. 26 ; 25 
L. G. R. 614, D. 0. 


Note. — I t has been found desirable to add the following Part : — 

Part XII. — Breeding of Animals. 

Statutory control— Horse breeding .] — See Horse — For expense of covering .] — See original 
Breeding Act, 1018 (c. 13). volume, p. 267, No. 380. 

Increase in animals — Who entitled to .] — See 
Hire of stallion's services — Right of lien on mare original volume, pp. 212, 213. 


PART XI. SECT. 2, SUB-SECT. 2. 

690 ii. Vohdiiy of noitce — 

Plank form insuid by Ooncmimni 
VeUnnary Offlur — Day hour filUd 
in by JnniMitor.l — Kajlu v. U., IISKJOJ 
N. L. .O'). S. AF. 

PART XI. SECT. 2, SUB-SECT. 3. 

sk. Ifnys fed on gorhage — Under 
licence waiving conipensaUon — Disease 
neceseitatxng BiaugMer — Onu8 of pi oof 
of cauee of dweaae .] — A. obtained a 
lloonco to food lus liojfs on garbaRo 
obtained from outside, which licence 
contninod the following words : “ In 
conddcratloii of the grautlng of a 
licence to nic I hereby agree . . . (4) to 
forfeit III] oluiin to ooinponsatlon, in 
case it IS ncceiRaiy to destroy any of 
iny hogs, as a roeult of hog cholera, 
unlohH It cun ho 6ho\^n that the in* 
lootion oauie from some other source 
than garhuKO feeding ” ; — Held: the 
07iua of proving that the cboh ra in 
question oauie fioin some other houioe 
than garbage feeding was upon sup- 


pliant. — Ali)E 1 »on v. R, (1022), 65 
D. Ii. R. 308 ; 21 Kxch. O. R. 360.— 

CAN 

PART XI. SECT. 2. SUB-SECT. 6. 

■1. Power to make byedaw — Pro- 
hibiting admiMion of infected animals 
into municipality.] — To provide in a 
hyo-law that no animal olToctcd with 
any Infeotlous or contagious disease 
sliall he brought into the municipality 
was held to he beyond tho powers of a 
municipal council under Municipal Act. 
—11. V Mould, 110201 2 W. W. U. 
640 ; 62 D. L. R. 302.— CAN. 

PART XI. SECT. 2, SUB-SECT. 6. 

gi. l*roof of soicwfer.] — On a 

jirohooutlon imdor Cattle Dlstaso Ad, 
indaud, 20 & 30 Viet. c. 4, & 33 A .31 
VIot. c. 30, Ac the Orders of the I'n\> 
Oounoil, ” knowledge " that tho cattle 
are diseased is iiart of the offonee Ac 
must bo proved by the piosecuUir. — 
CAiUiOLLV. EWKKb (1873), 1. It. 7 C. 1.. 
226.- IR. 


PART XII. 

am. Statutory control — Horae breed- 
ing — Refusal of certificate of regUiration 
of atalhon — neoiatraiion of Stallions 
Jlet, 1016 1 — At the trial of an action 
by a person, who was tho owner of a 
stallion, against tho members of the 
Board of Oontrol & Appeal under the 
above Act for wrongful refusal to 
consider an appeal against tho refusal 
of a certlflcato of registration, it 
appeared that pltf. was not actual 
owner but had control & management 
of the unininl : — Held : he was eii- 
titloil to maintain tlm action. — Button 
V Evans (1920), 16 Tas. L. R 45.— 
AUS. 

Hire of atalJwn'a aervirea — Liabiliiy 
of owner of atalhon — Injury to mare.)-— 
See Vol II., p. 220, cases q, r. 

Mare improperly served by 

atallion.] — See Vol. II., p. 220, cases 
8, t, u. 

sp. Brtach of contract .) — 

SiNCLAin V. Walkkr, No. 380 I., ante. 
—CAN. 
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VoL II.— Arbitration. Cases 3—41. 


ARBITRATION. 


Part I, — ^The Submission. 


3. Add, Annotation : — Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

24. Add. Annotation: — ^Refd. Anglo -Newfound- 
land Development Co v. B., [1920] 2 K. B. 

214. 

26. Add. Annotaiiona : — Refd. Anglo -Newfound- 
land Development Co. v. A., [1920] 2 K. B. 

214. Mentd. Agricultural Wholesale Soc. 

V. Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 

26a. Verbal agreement to grant royalties — 

Amount to be settled by arbitration — Refusal 
of grantee to arbitrate.] — In 1913 a patent 
was granted for “ Improvements in winches 
for operating the rope of a duplex derrick.” 
Between the times of the filing of the 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser & 
engineer draughtsman ; & the co., wliilo the 
patentee was in their employment, made 
& sold the patented windlasses. In 1019 
the patentee commenced an action against 
the CO., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the CO. should have pltf.’s licence to make A: 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement Ixjtween 
the parties, at such royalty as might be 
settled by arbn. lie contrmdod tliat he 
would have received at least 5 per cent, on 
the selling price of the windlasses. Defts. 
denied tliat they had agreed to accept a 
licence from pltf. : — Held : pltf. had proved 
that the agreement for a licence liad been 
made ; he was entitled to a reasonable j 
royalty ; &, as the agreement was verbal, 

& defts. refused to refer the matter to arbn., , 
the matter could not go to arbn. It was 1 
directed that the matter should be referred , 
to an official referee for inquiry & report 
under sect. 13 of the above Act. — Flehino 
r. Doig (J. S.) (Grimsby), Ltd. (1921), 38 -41. 
B. P. 0. 57. 


36a. Reference under National Health Insurance 
Regulations of Insurance Commissioners.] — 
By an agreement between a medicaJ prac- 
titioner on the panel Ac the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
As by clause 1 the National Health Insurance 
(Medical Benefit) Bogulations (England), 
1913, were incorporated. By clause 14, 
*‘ any dispute or question arising between 
the committee Ac the practitioner . . . relating 
to the construction of this agreement or the 
rights A liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
to the Comrs.” By reg. 51 of the regulations, 
” Where under the provision of these regula- 
tions or of any agreement made between the 
committee Ac a practitioner ... is referred, 
or any appeal from a d<‘cision of the com- 
mitU'o is made to the Comrs. tiie Comrs. 
shall determine such questions or appeal in 
such manner as th<*y think fit, Ac if in the 
opinion of the Comrs. a luiaring is required 
tliey may authorise any two or more of tlie 
Comrs. to hear Ac deU*rmin« such (piostiou 
or appeal, Ac anv decision of the OornrH. or 
any of them made under this article shall be 
final Ac conclusive.” A dispute liaving arisen 
under the agrt'cment, the practithnier 
brought an action against the cornmitti'e in 
rosjieot tln‘reof, Ac tiie committee applied 
under the Aet of 1 889, s. 4, to stay the action ; 
— Held : tlio action must be stayed 
(PiCKPOHD, L.J. Ac Saiigant, j.) upon the 
ground that there was a ” submission ” to 
arbn. within the Act of 1889, s. 27 (Bankiss, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constitiitc'd with 
special powers for determining disputf*s 
between practitioners & the commifteo. — 
Clements v. County ok Devon Insur- 
ANCE COMMI-rrEE, [1918] I K. B 
87 L. J. K. B. 203 ; 118 L. T. 89 ; 82 J. P 
71. C. A. 

Add. Annotation : — Consd. O’Rourke v. Dar- 
bishire, [19201 A. 0. ,581. 


PART I. SECT. 2. 

d i. Informed exienirion of 

wntten submiaHon amounting to new 
parol avdmUaion.] — Ad award was not 
made within the time fixed bjr the 
written submission to arbn. nor was 
the time extended. The arbitrators 
proceeded after the expiry of the time, 
both parties appearing before them Sc 
takins part in the prooeedings, & the 
award was made Sc not appealed from 
or moved asrainst. Ac bod ever since 
been acted upon '.-^Hcld : a parol 
submission most be taken to have been 
made Sc to Include the terms contained 
in the written one. Sc the award to 
have been made pursuant to the parol 
submission. — Hakbison v. Harrison 
(1918), 41 O, L. R. 195 ; 13 O. W. N. 
245.— CAN, 


10 V. Signature of one of 

aeries of doeutnetUa — Forming part of 
agreement .] — A submission or written 
uerreement to submit differences to 
arbn. may be collected from a soriea 


of ducumonts, even though connected 
by parol evidence. Sc signature of any 
dooumout forming part of the ugroo- 
mont is sulBoient to bind tbo person 
so signing to the submission orintainoil 
in the agreement. — Sukiiamal Ban- 
sroifAR V . Babn Lal Kediv & Co. 


(1920), I. L. K. 42 All. 526.— IND. 


e 1. — - Mii'tt ttol he contrary to puhlic 
pnluj.] If It is un impliud term of u 
lefereiuo to aihn.. Sc of an tkratuitna 
putsuuiit to the award, that a complaint 
ih it a nou-compoundable olTcuee under 
the Pou.ll Code has hoou committed 
hhall rii^t bo proewded with, the con- 
sider atiou is unlawful on the ground of 
publie poHey, (Sc the awanl Sc tkeananut 
thorefort* uneufort eabic , f hat is 
VO irrespective of whether m law 

E ro^eciitiou )ius been couiok mod. 

liMXM K I Mill Blsu V . Brui Nuu\ 

Xvni Ba->u (192U). 67 L. K. Ind. App. 
117, P. C.-JND. 


1 i. General requisites ] — An 

award made by arbitrators Is not 
invalid on tho ground that lu the 


reference to arbn tho actual dispute 
Is stated morel v in general terms, when 
the award Itself shows that the nature 
of tho dispute was properly explained 
to the arbitrators. — Kam Baiishuk 
S icv V . Mahavath Ganesfi Biiaoat 
(192.3), I. L. R. 2 Pat. 554.— IND. 


1 ii. 1 — A submisbion to arbn 

according to tho above soft, in a sub- 
nilssion which provides thn( cither 
party in cose of a dl^pnU* nrlhiiitf on 
tho contract la at Uboily to take tho 
necessary steps to t (ho dispute 
decido<l by aibri.- Hi a/ou «. Elleb- 
Mw (Jrrr Ltl*. (1925), I. L. R. 

49 Born. 864.- IND. 


I iij. IVridtn agreement to sub‘ 

mxt.l—A BubrnJsHlon to arbn. under 
Indian Arbn. Act need not bo sigm d 
by both parties. All that is ref]iiji< d 
1h a xvritten agreement to hubtidi 
Sc acting upon It. — Radii \ 

JJAM V Bakrukv Bkotiiki -4 
1. L. R. .66 Calc. 118.— IND. 



Cans 44ft— 14L 


English and Empire Digest Sttpplement. 


44a. Appeal.] — Where proceedings are 

taken out of the ordinary cutaus curicBt with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive cither party 
of the right of appeal, unless there has been 
an attempt to give the ct. a jurisdiction 
wWch it aoes not possess, or unless the pro- 
cedure has been so violently strained as to 
be put entirely out of its course. — ^P isani v. 
A.-G. FOR Gibraltar (1874), L. K. 6 P. 0. 
616 ; 30 L. T. 729 ; 22 W. R. 900, P. C. 

Avnoiaftons: — ^Mentd. Iloaddy v. Pendergast (1886), 55 
L. T. 707 : Moody r. Cox & Hatt (1017), 116 L. T. 740 ; 
U are v. Whitlock. [1923] 2 K. B. 418. 

63. Add, Annotation : — Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

53a. .] — Boynton v. Richardson, No. 

71a, post. 

Add, Annotations : — Consd. Richardsons & | 
Bradley v. Bernhard, [1925] 2 K. B. 121 ; 
Siinbro Trading Co. v. Posograph (Parent) 
Corpn., [1029] 2 K. B. 206. 

68. Add, Annotations : — Consd. Charles v, Cardiff 
f’ollierics (192S), 44 T. L. R. 448. Mentd. 
IJirji Miilji v. Clheong Yuo S.S. Co., [1920] 
A. C. 407. 

70. Add, Annotation : — Consd. Charles v. Cardiff 
Collieries (1028), 44 T. L. R. 448. 

71. Add. Annotations : — Apld. Boynton v, 
Richardson (1924), 09 Sol. Jo. 107. Consd. 
Wisbech R. D. i\ v. Ward (1927' 01 J. 1^ 200, 
Retd. Brightmnn v. Tate, I1919j 1 K. B. 403; 
Wibboch R. C. V. Ward, [1928] 2 K. B. 1. I 

71a. Surveyor's certificate — Valuation of timber — | 
Liability for negligence.] — A firm of sur- 
veyors was appointed jointly by the parties 
to a contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently c ommenced proceedirif^ against 
the surveyors for damages tor negligence in 
respect of their valuation of the timber : — i 
Held : the surveyors wotc in the position of | 
quasi-arbitrators, & the action failed. — 
Boynton v. Richardson (1924), 69 Sol. Jo. 
107. 

78. Add. Annotation : — ^Refd. L. & N. E. Ry. v. 


Easington Union Assmt. Cbm. & Basington* 
with-Thorpe Parish Council (1925), 96 L. J. 
K. B. 255. 

79. Add. Annotations: — Refd. Be Badische Co., 
Bayer (b., etc., [1921] 2 Oh. 331. Mentd. 
Lebeaupln v. Crispin, [1920] 2 K. B. 714. 

80. Add. Annotations : — ^Refd. Fried Erupp Akt. 
V. Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
304 ; Be Badische Co., Bayer Oo., etc., [1921] 
2 Ch. 331 ; Jebara v. Ottoman Bank, [1927] 
2 E. B. 254. Mentd. Guaranty Trust (b. of 
New York v. Hannay, [1918] 2 E. B. 023 ; 
Central India Mining (3o. v. Soc. Coloniale 
Anversoiso, [1920] 1 E. B. 753 ; Larrinaga 
V. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 38 T. L. R. 739. 

125. Add. Annotation : — Refd. Woodrow v. 
Trawlers (White Sea & Grimsby), Ltd., 
[1930] 1 K. B. 170. 

135a. .] — By a contract made between an 

Italian buyer & English sellers it was pro- 
vided as follows : “ Any dispute arising out 
of this contract to bo settled by arbn. in 
Tiondon in the usual way.” A dispute 
having arisen between the parties, defts. 
appointed M. as their arbitrator. I'lif. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defte., A defts. thereupon counter- 
claimed to enforce the award : — Held : (1 ) the 
words “to be settled by arbn. in London in 
the usual way ” meant the way in which 
disputes arising as to the particular com- 
modity were settled in lA>ndon, & there was 
ample evidence that the dispute had been 
settled “ in the usual way ” ; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
oi’bitrator could only be taken by motion 
to sot aside or remit the award, & pltf. 
having failed to move within the limited 
time, his remedy in that rcjspect had Iap.sed.- 
SCRIMAGLIO V. Tiiornett & Fehr (1924), 131 
L. T. 174 ; 40 T. L. R. 320 ; 68 Sol. Jo. 
630 ; 29 Com. Cas. 176, O. A. 

141. Add. AnnoUiiion : —Refd. Phoenix Insre. of 
llariford v. De Monchv (1929), 141 L. T. 
439. 


PART I. SECT 3, SUB-SECT. 1. 

sft. Appointment of appraisers — 
Under arrangement separate from 
policy.] — Held: not to oonstituto n 
BubmibHlon to arbn., but a proTislon for 
appraisement. — ^Seauus v. Aluanuk 
1n8Ttr.\nob Co., [1925] 4 I). L. K. 378 ; 
[1925] 3 W. W. R. 729.— CAN. 

PART I. SECT. S, SUB-SECT. 2. 

42 iii. .1— In an action of 

slander t lie parties ajfroed to trial boforo 
a JudKO & seven jurymen Instead of the 
requisite iMKlit. A vordlot was glv<>n 
for pltf. Hett. appealed : — Held : tlio 
ot. had acted as an arbitrator, & no 
appeal lay. — Loantc v. Bi^ck, [1025] 3 
D. L. R. 910.— CAN 

42 iv. .]— AV Fraseti’s 

Appeal, Re Winnipeg CiiAnTun, [1927] 
4 I). L. 11. 213; [19271 2 . VV. 11. 

60 U ; 3 G Mon. L. R. 697.— CAN. 

PART I. SECT. 3, SUB-SECT. 6. 

61 ii 1 — Whore land was ex- 

propn.itiil for railway purposes tlie 
raiiwu^ < II A the owner agreed to have 
the coniptMmatlon determined by refer- 
ouoe to thme named persons called 
** valuers " In tbo submission ; their 
decision was to be biudiua ik oou- 
elusive on both partios & not subject 


to appeal : they could view the pro- 
perty & call such witnesses A take such 
e\idouoc, on oath or otherwise, as they, 
or a majority of thorn, miffht think 
proper ; & either party could have a 
ropresontativo pretent at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
alVeot the validity of the decision : — 
Held : this agreement did not provide 
for a judicial arbn. but for a valuation 
merely. — Cahpbbllpord. Lake On- 
tario & Western Ut. Co. v. Massis 
1914), 50 8. O, R. 409.— CAN. 

m 1. Assessing loss by theft <£• fire — 
AppotnimerU of appraisers under or- 
rangement separate from policy .] — 
Held : a provision for appraisement, 
& not a submission to arbn. — 8baki.k 
r. Aluancb INSUICANCE Oo., [1925] 4 
D. L. R. 378 ; [1926] 3 W. W. R. 729. 
—CAN. 

n i. S. P, Irwin «. Campbell (1014), 
32 O. L. R, 48.— CAN. 

PART I. SECT. 4. 
t i. S.P. Jnauendra Nath Baochi 
r. SuRBS Chandra Roy (1927), I. L. R. 
6 Pat. 656.— IND. 

V I. .] — The selection of a 

guardian cannot be referred to arbn., 
as it Is not a matter of private Interest 

146 


between parties. — Palaniandi Chepi i 
r. Ai)AIK\lam Chkiti 1923), I. L. K. 
47 Mad. 459.— IND. 

sm. Liability for <£■ amount of ali- 
mony.] — Held: proper subJeoLs for 
arbn — Harrison v. Harrison (1918), 
41 O. L. R. 195; 130 W. N. 245.— 
CAN. 

sp. liight to receiver d: injunction .] — 
Held : not a matter to refer. — 
Surendra Kumar Roy Cuowduurt 
r. SusHiL Kumar Roy Chowdhuby 
(1927), I. L. It. 55 Calc. 249.— IND. 


PART I. SECT. 6. 

8t. Reference by Crown — By whom 
signed .] — Dominion Building Corpn., 
Ltd. V. R., 11927] 2 D. L. R. 510; 
[19271 Exch. C. R. 79.— CAN. 

PART I. SECT. 6, SUBJECT. 1. 

137 U. ] — Where a submission 

to arbn. is mudo subject to Arbn. Act. 
R.S.A., 1922 (c. 98), the provl.sions of 
that Act must be hold to be applicable 
in so far as they can reasonably be 
applied. — ^Masters Sc McDouqall v. 
Stephen, Stephen v. Masters Sc 
McDouoall, [1925] 4 D. L. R. 684 ; 
[1925] 3 WTW. R. 493,— CAN. 



VoL n.— AtUlnUw. Omsb 19B—1B6. 


146. Add* Armoiaiiona : — Consd. Woodall v. Pearl 
Assce., £1919] 1 K. B. 593. Distd. Macaura 
V. Northem Assce., [1926] A. O. 619. Retd. 
Sanderson V. Armour (1922), 91 L. J. P. 0. 167 ; 
Hirji Mulji v. Cheong Yue S.S. Co., [19201 
A. C. 497. 

147. Add. Annotation : — Consd. Macaura v. North- 
ern Assce., [1926] A. 0. 619. 

147a. .] — In a proposal for insurance 

against accident the intending assured stated 
his occupation A signed a declaration that 
the answers to the questions therein were 
true, & that he a^preed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration ** which proposal & declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & bo considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy null & void ” ; & 
it provided that it was a condition precedent 
to the recovery of any siun under the policy | 
that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be renewed from year 
to year but only ui)on condition that nothing 
had happened to increase the risk, & if the 
risk was increased by {inter alia) tlic assured 
engaging in some other occupation, then 
“ unless notice in writing of such incr(*nsed 
risk is given to the co. . . . Ac any extra 
premium that may bo required paid . . . tlu* 
I)olicy is void & no claim can Ik* made.” 
By condition 11, ” If any quchtiou shall 
arise touching this policy or the liability of 
the CO. thereunder or the extent or nature 
of such liability or otherwise howsoever in 
connection herewuih then the assured & all 
X>ersons claiming through the assured may 


refer Sc shall be bound, if the ro. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889 ... A; no person shall 
be entitled to bring or to maintain any act ion 
or proceeding on this policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as requU'cd by condition 
8 had not been given to the co., A contondod 
that the policy was thorotoro void, A they 
w»quired the dispute to be referred to arbn. 
under condition 11. lu an action on tin* 
policy; — Held: (1) upon the co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a right of 
action ; (2) the co. by relying on tiie terms 
of the policy which roudoi*ed it void in certain 
events did not thereby repudiate* the policy 
as a binding contract between the parties, 
A wore entitled to roly u|K>n the arbn. clause 
defence to the action. — WoooAr.r. v 
Pkahl Assuiiance (’o., [1919) 1 K. B. 592; 
88 h. J. K. B. 700 ; 120 L. T. 550 ; 88 J. V. 
125 ; 03 Sol. Jo. 352 ; 24 (’om. tW 237, 
0. A. 

Amu>tation:--'As in (2) Raid. Mm'aiira ». NorihiTii Ahhoc., 
1192.»J A. C. OIU. 

Compare original volume, p, 360, No. 293. 

163. Add. Annotations Dowthort;. (JlifCord 

(1920), 95 1 j . j. K. B. 670. Mentd. Croft v. 
Blay, [1019] 2 Ch. 3'I3 ; Colev. Kelly, [1920] 
2 K. B. 100 ; lie Leeds A Batley Brewories A 
Bradbury’s Ijoasc, Bradbury v. Orimble, 
[1920] 2 Ch. 648. 

165. Add. Annotations: — As to {{) Refd. Jones v. 
Oceanic Steam Navigation Co., [1924J 2 K. B. 
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146 V. .J — A policy of lire 

InHuranco provided that if a claim bo 
relectod & an action bo not coinmouced 
within three months after svich rulec- 
tlon, ail benefits under the policy 
should be forfeited, & lurtlier any 
question of amoimt of loss shonld be 
referred to arbn., such arbn. to bo a 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not agree upon the 
amount claimed A that under the con- 
ditions of the policy they did not 
admit their liability : — Held : the 
right of action was that It might be 
decided whether soeb rejection was 
right or wrong. Sc it was only in the 
event of that question being decided 
against the co. that it would become 
necessary to ascertain the amount of 
the loss by arbn. — Eaoub Star Sc 
British Dominions Insurancs Co. 
V. DrxAVATU (1922), I. L. R. 47 Bom. 
609.--IND. 

ei. .3 — The parties in 

framing a contract may insert a clause 
blndmg them to refer all future 
disputes, cither In the oarn'lng out 
of the contract or In respect or a breach 
of it, to arbn.. Sc one party to such a 
contract cannot, by aveni^ that the 
other party has repudiated the con- 
tract, get rid of the arbn. clause. — 
Sanderson A Son v. armour Sc Co., 
Ltd. (1922), 91 L. J. P. O. 167 ; 127 
L. T. 597 ; [1922] S. a (H. L.) 117 ; 
59 Sc. L. R. 268.— SOOT. 

eii. .1 — Where there is a 

repudiation which goes to the sub- 


htuuoo of the whole contract, tho 
person sotting up that repudlatiun can- 
not insist on a Hubordlnuto U-rin of t be 
contract still being oufoiocd. — Uraiiam 
V. I’ltOVIDBNT LiFK AHHURANCK CO., 
[1922] N. Z. L. R. 718.~ N.Z. 

® ill. .] — Where a contract 

contains an arbn. clause, A one of the 
parties seeks to avoid tho oontrmt, 
the disj)Uto is referable to arbn. if tho 
avoidance of the contract arises out of 
tho terms of the contract itself. Whore, 
however, a party seeks to avoid tbo 
contract for reasons dehor a it, tho 
arbn. clause cannot bo resorted to as 
It, together with the other terms of 
the contrac't, is set aside. In other 
words, a party cannot rely on a term 
of tho contract to repudiate M, A stilt 
say the arbu. clause should not apply. 
If he relies on a contract ho must roly 
on it for all purposes. — India Klkctiiic 
Co. V. CtCNKHAL KLBCTBIO TRADINO 
Co. (1929), 1. L. R. 53 Rom. 673.— 
INO. 

s 1. Performance of contract 

prevented by Qovemment .] — A firm 
agreed to sell Sc to ship from Calcutta 
to Buenos Ayres bales of jute goods. 
The contracts contained provisions 
exempting tho sellers fioni Uability 
for late Sc short shipment attributable 
{inter alia) to (3ovt. commandeering 
of ships, war, *• or any other unfore- 
seen circumstances “ Sc Includeii pro- 
visions for the shipment of delayed 
cargoes as ao'*n as possible, snbj'-ct to a 
right of refusal on tlie part of the pur- 
chasers. Each oontmet contain < u an 
arbn. clause In those terms : '* Any 
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dispute that may ariho under this con- 
tract to bo Nettled by aibii.” Before 
all tlio bales had been Hhippod, tbe 
flirt h(*r export of jute from India to the 
ArgeriUiio was prohltdted. A eon- 
troversy Imvli.g arisen between the 
i>artieH us to whether, in tho circum- 
stances, tho contracts had boon 
rendered void Sc unenforceable quoad 
the shipment of the remainder of ttio 
bales -Held * on a coristruotion of tho 
oontraclN, tho controversy was a 
dispute arising under tho oontraots. Sc 
accordingly, fell to be deterininoil by 
arbn. — Soo'rr Sc Sons v. Del Sisl, 
[1923] S. C. (U. L.) 37.— SCOT. 

sil. Conlrwt cancelled a 

contract is cancelled, an arbn. clauKe 
fails witti Huch cauoellation. < ox 
Towinu liiNL 0. Runfikld Sc Co 
(1922), 68 D. L. R. 133.— CAN. 


B iii. Kxidenre of diaimti ' 

Tho right of one party to a < oo( r w f ( o 
innist upon a term in it otovKltng ior 
reference to aibn. depomf^ iu tin first 
place on the exlwterue of u di-iputo. — 

SrANDABDlNStrUANCI* <’0 V ANDRBTT 

(1923). 23 S. It. .V. M \V 264 ; 40 
N. 8- W. W. N 22 -AUS. 


* IV, I - 'I'ho existence of a 

dlsput<‘ m an (-sHciitial condition for the 
jiirlsdlttion of arbitrators. — U ttam 
Cham* wauoram e. Jkwa Mamooji 
(1919), I. L. it. 40 Onlo. 534.— IND. 


153 Jv. Leaac in dispute ] * 

loa-»i. contained a clause refer nng t< 
arbn certain fqiecifio matters A ‘ m 
other quostiotui In refeienre C 
louse Hhioh may arLs<' bciwi^n f » 
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730; N. V. Kwik Hoo Tong Handel Maat- 
Bchappij V. Finlay, [1027] A. G. 604. Aa to 
(2) Refd. Sanderson v. Armour (1022), 01 
L. J. P. C. 167. 

156. Add, Annotaiion : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 610. 

164. Add. Annotation : — Consd. Pinnock v, Lewis 
. & Peat. [1023] 1 K. B. 600. 

164a. .] — By two contracts made hi 1010, 

applt. bought from resps. a large quantity 
of “American Fresh Eggs.** The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
“ such reference shall be cledmed in writing 
within three days after the goods have been 
landed.** It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 
to the right of appeal. The goods arrived in 
England, & were not examined at the port 
of landing, but were sold by applt. to sub* 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferior 
quality, & some time later ho wrote a letter 
claiming a reference to arbn. llesps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt. *s 
claim was out of time, & that th<* goods should 
have been examined at the poit) of landing. 
The arbitrators awarded “ that the buyer 
was out of time in examining & making claim 
on the goods, & also in claiming arbn., & 
that therefore his case fails.** The buyer 
took no steps to set aside the awards, but 
nearly two years later brought an action 
claiming damages for breach of contract : — 
Held : the awards were a bar to the action. — 
Ayscough V. Sheed Thomson & Co. (1 924 ), 93 
L. J. K. B. 924 5 131 L. T. 610 ; 40 T. L. B. 
707 ; 30 Com. Cas. 23, H. L. ; affg . (1923), 92 
I.. J. K. B. 878, C. A. 

dnnofation : — Distd. l*innock v. Lowia & Peat, [1023] 1 
K. U. 690. 

165a. Arbitrator to be appointed within limited 
time.] — A sto was chartered for a voyage 
from B. to H. with a full cargo of linked. 
The charterparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to bo appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued : ** Any claim must 
be made la writing & claimants* arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.** After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 


failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, &, by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law : — Held : (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct. ; (2) Inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express proviuon relating 
to unseaworthiness, the shipowners were not 
entitled to tbe benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause. — 
Atlantic Shipping & Trabino Co. p. 
Breyfus (L.) & Co., [1922] 2 A. C. 250 ; 91 
L. J. K. B. 613 ; 127 L. T. 411 ; 38 T. L. B. 
634 ; 66 Sol. Jo. 437 ; 16 Asp. M. L. C. 500 ; 
27 CTom. Cas. 311, H. L. ; varying S. C. sub 
nom . Dreyfus & Co. v . Atlantic Shipping 
& Trading Co. (1921 ), 37 T. L. B. 417, C. A. 

Annotations : — As to (1) Distd. & Ezpld. Czamlkow r. Roth. 
Schmidt. [1022] 2 K. B. 478. As to (2) Diftd. Ford v. 
Compagmie Furness (France). [1922] 2 K. B. 797 ; Plnnook 
V. Lewis Sc Peat. [1023] 1 K. B. GOO. Refd Cosmopolitan 
hhipplnf? Co V. Hatton & Cookson, I^td (Liverpool) (1920), 
H3 L T. 290. Oenerallv, Mentd. The Ciiristel Vinnon. 
[1924] P. G1 ; Heed v, Paso &c East. [1027] 1 K. B. 743. 

165b. .] — ^A charterparty contained a clewsc 

providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein limited, & if he was not so 
appointed the claim was to be deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing ; — Held : although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
» owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, & as they had not complied with 
those terms the arbitrator had no jiurisdiction 
to make the award. — F ord (H.) & Co v, 
CoMPAGNiE Furness (France), [1922] 2 
K. B. 797 ; 92 L. J. K. B. 88 ; 128 E^. T. 
286 ; 16 Asp. M. L. C. 102, D. C. 

165c. .] — Pltfs. bought from dofts. a quantity 

of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that “ the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination ’* ; that any 
disputes arising out of the contract should 
be settled by arbn. ; & that notice of arbn. 
should be given & the arbitrator nominated 
in writing not later than fourteen days after 
the final dischai^ of the vessel. Pltfs. resold 


E artios.” lu arbn. proceedings the 
isuo between the parties w’os not the 
validity of a notice to quit but the 
question vvliethor the tenant was 
possessing under tbe lease or under a 
new bargain : — Held : as the lease 
itself was in dispute, tbe arbn. clause 
in the lease did not apply. — Honi v. 
COWAN. [1926] S. C. 68.-^COT. 


sb. Clause in broker's note — Rules 
applieable to members only, 1 — Flour was 
sold by defta. to pltf. under contracts 
In broker’s notes whiob contained a 
condition that the rules & regulationo 
of the S. Assocn. should apply. The 
rules of the assocn. provided that every 
dispute or differonoe arising out of any 
contract or dealing should be referred 
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to arbn. Pltf., who was not a member 
of the assocn., having sued defts. for 
damages for breach of contract: — 
Held: as the rules referring to arbn. 
were applicable only to disputes 
between members of the assocn.. an 
application for a stay of proceedings 
must be dismissed. — Levin v. Bkbo. 
ETC.. [1921] App. D. 78.~S. AF. 
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the copra cake to B. & Co., who resold it to 
dealers, they in turn resold it to fanners, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so largo a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against dofts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pltfs. 
claimed arbn., but the arbitrator before 
whom the blatter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would bo 
used for cattle food & nothing else ; — Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim. — Pinnock 
Brothers v. Lewis & Peat, Ltd., [1923] 1 
K. B. 690 ; 92 L. .T. K. B. 695 ; 129 L. T. 
320 j 30 T. L. R. 212 j 67 Sol. Jo. 601 ; 28 
Com. Cas. 210. 

Annotatitm: — Distd. AyaooTipfh v. Shood Thomson (192 1), 93 
L. J. K. B. 924. Refd. Dohell ((j. O ) be Co. r. llnvlKM-iS:, 
Garrstt (1930), 47 T, L. K. 9(5. 

Pltfs. chartered their ship to defts. 
carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be “ ap- 
pointed within three moutlis of final dis- 
charge, & where this provision is not coiniilied 
with the claim shall bo deemed to be waiv<*d 
& absolutely barred.” Before completion of 
discharge defts. made various paj-ments to 
pltfs. on account of freight, At on final dis- , 
charge pltfs. claimed that £568 was still ' 
owing for freight. Defts. admitted that £416 | 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £410 until their counter- j 
claim was met. Neither party referred the i 
matter to arbn., & more than three months | 
after final discharge pltfs. brought an action 
for £568 balance of freight & defts. counter- 
claimed £581 for short delivery : — Held : , 
though pltfs. could not recover the £508, as j 
the daim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dilute, 
was barred by the arbn. clause. — Bede 
Steam Shipping Oo., Ltd. v. Bunge y Born 
Limitada S.A. (1927), 43 T. L. R. 374. 

167. Add, Annotation : — Distd. Crediton Gas Co. 
V. Crediton U. D. C., [1928] 1 Ch. 447. 

168. Add, Annotation: — Consd. Metropolitan 


Tunnel At Public Works v, L. Elec. Ry., 
[1926] Ch. 371. 

172. Add, Annotation : — Consd. Ilirji Mulji r. 
Cheong Yue S.S. Co., [1926] A. O. 497. 

234. Add, Citation : — 2 Hudson’s B. 0. 4th ed. 100. 
Add. Annotations: — Consd. Rs Nott & CardilT 
Oorpn., [1918] 2 K. B. 146. Refd. Hirji Mulji 
V, Cheong Yue S.S. Co., [1926] A. C. 497. 

237a. ** If any dispute as to the agreement or any 
matter or thing therein or intention or con- 
struction thereof.**] — Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfiictiiry, the 
vendor that they signed the contract on tlie 
faith of an assurance by the purclmsor that 
the tests wore proving satisfactory, the 
contract contained a clause that if any dis- 
pute should arise between tlio parties ns to 
the agreement or any clause, matter or thing 
therein contained, or tlie intention or con- 
struction thereof, or in anywise rtdating 
thereto, the same should bo t^d(*rred to arbn. ; 
— Held : such dispute came witliin the clause, 
& was not a dispute dehors the contract. — 
1)E J^A Garde Wohsnop &- Co., [1928] Ch. 
17; 96 I.. .1. Ch. 416; 137 L. T. 476 ; 71 
Sol. Jo. 604. 

238a. “ All loss.**] — In an action in Manitoba 
against building contractors to riscover suras 
improperly paid to them under a contnud., 
& for damages, a judgment by consent was 
entered whereby it was pn)vided {inter alia) 
that pltf. should recover, among other sums, 
*■ all loss to pltf. by ivason of d<‘fe<’Uve 
workmanship Ac materials,” Ac that there 
should be set olf against tlie suras recovisred 
by pltf. tlio fair value of the work done Ac 
materials provided at fair contractor’s prices. 
The judgment provided further that the sums 
1-0 bo debited Ac cn^dited were to be deter- 
mined by two appraisers, Ac that any matter 
upon wliich they diffowid was to bo referred 
to a named umpire whose decision thereon 
was to be fimu ; Ac that the Manitoba 
Arbn. Act should not apply. Dofts. moved 
to set aside or vary an award made : — Held : 
G) under the words ‘‘all loss” there was 
jurisdiction to award to pltf. nut only 
sums actually expended at the dato of the 
award, but also a sum estimated as being 
necessary to make good the defects ; (2) the 
award being within the jurisdiction conferred 
by the submission, Ac there being no error 
apparent on its face, it could not be ques- 
tioned either on the facts or on the law. — 
A.-G. FOR Manitoha V . KEiJ.y, [1922] 1 
A. C. 268 ; 01 L. J. P. 0. 101 ; 120 L. T. 
711 ; 38 T. L, R. 281, P. C. 

Annotaiions: — Aa to (2) Conid. Kelantan GovoninKiut v 
Duff Development c3o.. [1923J A. C.39r»; Reid. lIJrji Muljl 
Cbcontr Yue 8.8. Co., [1920] A. C. 497. 


PART 1. SECT. 6, SUB-SECT. 7.~A. 

166 iv. .1 — ^An arbitrator can- 
not, by an erroneous construction of the 
contract, give himself jurisdiction over 
matters not covered by it ; he cannot 
go beyond the matters as to which the 
parties agreed to give him jurisdiction, 
nor can be deprive the et. of the right 
& duty of determining the limits of the 
jurisdiction, — ^L aw e. Crrr ot Tobonto 
(1920), 47 O. L, K. 261 ; 18 O. W. N. 
68.— CAN. 


I PART I. SECT. 6, SUB-SECT. 7.-D. 
a(p Any difference’' — Partner- 

ship dispute — Claim for damages.}— A 
clause in a deed of paitneraliip provided 
that any difference between the partners 
In regard to any matter relating to the 
partnership alTairs should be submitted 
to arbn. Pltf. sued deft, for damages 
suffered through the fraudulent acts 
of deft, in breach of his duty as a part- 
ner : — Held : such a claim tell \fvlthin 
the terms of the arbn. clause. — 
Walterb r. Allwov (1922), 43 N L. R. 
238.-6. AF. 


PART I. SECT. 7. 

r I. ,) — (Jkotuk v. Montreal 

CORPN., [1924] 4 D. L. Ic. 101.— CAN. 

sc. Waiv/r of nght to immediate 
appraisal — ArposarsHum by vendor of 
farm xmplernmt — Farm Implement Act, 
K.S.H, 1920 (c. 128), a. 24.1— Re Grav 
Tiufnoit Co. OF Canada & Va*. 
'J’BoyK.v, [1925] 1 D. L. R. 718 ; \V)‘l >\ 
1 W. W. It. 513 ; 19 Hask. L. 11. 202 - 
CAN. 
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240. Add, AnnoUUion : — ^Refd. Re Boks A Peters, 
Bushton, [1919] 1 K. B. 491. 

254. Add, AnnotaUone : — Consd. Board of Trade v. 
Oayzer, Irvine, [1927] A. 0. 610. Apprvd. 
Bamdutt Bamkissen Das v. Sassoon (1929), 
98 L. J. P. C. 68. Mentd. Lynn v. Bamber, 
(1930J 2 K. li. 72. 

254a. .] — Unless the submission otherwise 

provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act.-^AYSSBR, Irvinb A Oo, v. Board 
OF Trade (1925), 95 L. J. K. B. 134 ; 136 
L. T. 7 ; 42 T. L. B. 163 ; 70 Sol. Jo. 347 ; 
revad. on other grounds, aub nom. Board of 
Trade v. Cayzbr, Irvine A Co., [1927] A. C. 
610. H. L. 

Annotation : — ^Beld. Hyman, v. Hyman, Hughes v. Hughes 
(1928), 139 L. T. 416. 

254b. .] — Although above Act does not in 

terms apply to arbns. it is an implied term 
of a contract which contains an aA>n. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, A 
every defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
& consequently in an arbn. above Act can 
be pleaded. — Raiidutt Bamkissen Das v. 
Sassoon (E. D.) A Oo. (1929), 98 L. J. P. C. 
58 ; 140 L. T. 642 ; 46 T. L. R. 206, P. C. 

255. Add. Annotation : — Consd. Czarnikowv. Roth, 
Schmidt, [1922] 2 K. B. 478. 

263. Add. Annotations : — Consd. Ozarnikow v. 
Both, Schmidt, [1922] 2 K, B. 478 ; HaUen 
V. Spaeth, [1923] A. C. 684. Lxpld. Caven 
V. Canadian Pacifle By. (1925), 133 L. T. 774. 
Refd. WoodoU v. Pearl Assce., [1919] 1 K. B. 
693 ; Atlantic Shipping & Trading Co. i>. 
Dreyfus, [1922] 2 A. 0. 260 ; Board of Trade 
V. Cayzer, Irvine, [1927] A. (1 610; Gowar 
V. Hales (1927), 9(1 1.. J. K. B. 1088 ; Wales 
V. Iron Trades Employers’ Assocn. (1928), 
21 B. W. 0. C. 310 ; Hyman v. Hyman, 
Hughes V. Hughes, [1929] P. 1. Mentd. 
Hill V. South Staffordshire By. (1865), 12 
L. T. 63 ; Lothian v. Epworth Press (1027), 
137 L. T, 582. Mentd. Sturley r. Powell, 
[1030] 1 K. B. 077. 

265. Add, Annotation : — ^Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 05 L. J. K. B. 1054. 

265a. Action on charterparty.] — ^Atlan- 

tic Shipping & Trading Co. v, Dreyfus (L.) 
A Co., No. 105a, ante. 

269. Add. Amioiaiion : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

278. Add, Annotation : — ^Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

278. Add, Annotation : — Refd. Czamikow v. Both, 
Schmidt, [1922] 2 K. B. 478. 


288. Add. AnnoUtlion: — Reid. Sanderson v. 
Armour (1022), 01 L. J. P. 0. 167. 

290. Add, Annotaiions : — ^Apld. WoodaJl v. Pearl 
Assce., [1919] 1 K, B. 593. Consd. Czarnikow 
V. Both, Schmidt, [1922] 2 K. B. 478. Apld. 
HaUen v. Spaeth, [1923] A. C. 684. Expld. 
Caven v. Canadian Pacific By. (1925), 133 
L. T. 774. Apld. Board of Tr^e v. Cayzer, 
Irvine, [1027] A. C. 610. Refd. HiU v. South 
Staffordshire By. (1866), 12 L. T. 03 ; Atlantic 
Shipping A Trading Co. v. Dreyfus, [1022] 2 
A. u. 260; Gk>war v. Hales (1TO7), 96 L. J. 
K. B. 1088 ; Wales v. Iron Trades Ehnployers’ 
Assocn. (1928), 21 B. W. C. 0. 316 ; Hyman 
V. Hyman, Hughes v, Hughes, [1929] P. 1. 
Mentd. Lothian v. Epworth Press (1927), 
137 L. T. 682; Sturley v. Powell, [1930] 1 
K. B. 677. 

291. Add, Annotation : — ^Mentd. Tredegar v. Har- 
wood (1927), 44 T. L. B. 17. 

293. Add, Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

200. Add. Annotation : — Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

800. Add, Annotation : — Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

301. Add, Annotation .* — Consd. Board of Trade v, 
Cayzer. Irvine, [1927] A. C. 010. 

302. Add, Annofatione : — As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
[ 1926] 2 K. B. 73. Apld. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B.W.C.r.310. 

302a. Reference of disputes under charterparty — 
No action maintainable till after arbitration.] — 
Williams & Mordey v. Muller (W. H.) 
A Co. (lA)NDON), Ltd. (1024), 18 Lloyd, L. R. 
60. 

303. Add. Annotation : — Refd. Charles v, Cardiff 
Collieries (1928), 44 T. L. R. 448. 

806, Add. Annot€Uion : — As to (2) Consd. Rc Nott 
A Cardiff Cbrpn., [1918] 2 K. B. 140. 

305a. Provision for fixing valuation of buildings by 
reference to arbitration.] — Applt. let an 
estate to resp. for a term of ten years, A 
covenanted that at the end of the term lie 
would purchase “ by valuation buildings 
erected by the lessee,” with a reference to 
arbn. if the parties were unable to agree the 
valuation. Besp. covenanted not to transfer 
the demised promises without the written 
consent of applt. ; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term applt. ha^ing 
resumed possession, resp. sued him to 
recover the value of buildings erected by the 


PART I. SECT. 8. 

263 vU. .] — ^An agreement 

to refer a diaputo to arbn. does not 
oust the jurladlotiou of the ot. — 
Buowanidas Ramuobind V. Panna- 
onAND Luchuipat (1934). 1. L. li. 
52 Oalo. 453.— INO. 

288 i. Statutorv reference— Jvnsdidion 
onsitd.] — When the rules of on at<suon. 
rei^ibtored under IMmary Producotb’ 
Ot) -operative Assoons. Acts, 1923 to 
102(3, provide lor the settlement of 
disputes betwec'ii the association & any 
of ita members by arbitration, a niagls- 
trate’s ot. has no jurisdiction to enrar- 
tain an notion by a member agalnBi 
the association for moneys daimea to be 
duo for niilk supplied, 6c the associa- 


tion cannot waive its right to t.hia 
statutory remedy. — Kciu. v. Thic Mac- 
LAOAN VAIXEY CO-OPSKATIVK DaIRT 
Assocn., Ltd. (1929), S. 11. (Q.) 40 ; 
23 y. J. P. 17.— AUS. 


PART I. SECT. 9, SUB-SECT. 1. 

290 V. ; Reference of diaputed 

etatm under poltey.}— Conditions In an 
Insurance poUcy requiring the reference 
of any dlspuiod olaim to arbn. Sc the 
maklitf of an award a condition 
precedent to any right of action on the 
policy, A requiring the action to be 
brought within three months after 
suoh award, are valid. — W ebb v . 
Queensland Inbubancb C3o.. Ltd.. 
tl920J N. 2. L. R, 118.— N.Z. 

290 vl. .] — On an applica- 

160 


tion by way of motion by pltf. co. to 
restrain deft, from proceeding with his 
action, which by agreement was dealt 
with as if made by originating summons 
for the constmotlon of the policy, 
removed into the Ct. of Appeal for 
argument : — Held : pltf. oo. was 
entitled to a declaration that It w'as a 
condition precedent to the liability 
of the oo. to pay, & of deft, to recover 
any sum under the policy that the 
amount payable by the oo. in reepeot 
to the accident should be determined 
by arbn. — United Insurance Co. v . 
Arthur, [1929J N. Z. L. R. 33.— N.Z. 
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sub-lessee. There had been no agi^ment 
as to the amount of the valuation, & no 
arbn. : — Held : the action failed, since upon 
the true construction of applt.’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation. — Hallen v. Spaeth. [1923] 
A. 0. 684 i 92 li. J. P. C. 181 j 129 L. T. 
803, P. 0. 

306. Add. Annotations : — Consd. Bamdutt Ram- 
kissen Das v. Sassoon (1929), 98 L. J. P. C. 
68. Refd. Cayzer, Irvine v. Board of Trade 
(1926), 96 L. J. K. B. 1054. Mentd. Black- 
bum Bobbin Co. v. AUen, fl918] 1 K. B. 510 

807. Add. Annotation : — Generally ^ Mentd. Mo- 
riarty v. Regents’ Garage Co., [1921] 1 

K. B. 428. 

310a. Jurisdiction of arbitrator — Dismissal of action 
on ground that award is condition precedent.] 

— When an action on a contract has been j 
dismissed upon a contention by deft, that an 
award is a condition precedent to the right 
to sue, &: the claim is then submitted to aibn., j 
deft, is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due. — 
South British Insurance Co. v. Uairt 
Brothers & Co., [1928J A. C. 352 ; 97 

L. J. P. O. lOJ ; 139 L. T. 862, P. 0. 

816a. Petition of right.]— (1) Where a petition of 
right, founded on a contract with the Crowii 
which contains a written agreement to submit 
^fferences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case bo stayed under the 
Act of 1889, 8. 4. (2) The granting of the 

King’s fiat is not a step in the proceedings 
witlun that sect. 

Held : (3) as the matters in dispute in- 
cluded an important constitutional question 


the proceedings in the |>etition ought not 
to be stayed.— Anqlo-Newfoundlani) De- 
velopment Co. V. B., [1920] 2 K. H 211; 
89 L. J. K. B. 670 j 122 L. T. 731 ; 81 J. V. 
121 ; 14 Asp, M. L. C. 584, 0. A. 

AnnoUiHon to (1) Retd. Ilufly-Arnell. etc. Co. v. K., 

(10221 1 K. B. £09. 

324. To the existing paragraph, after the last 
words “ being known ” add as follows : — 

; (4) although the ct. had jurisdiction to 
appoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was mode, as the coui«o of 
liquidation before the tribunal chosen by the 
parties themselves would thereby bo inter- 
fei*ed witli. 


330. Add. Annotations: — Mentd. Mortimer v. 
Beckett, [1920] 1 Oh. 671 ; Prosperity i'. 
IJoyds’ Bank (1923), 39 T. L. R. 372. 

332. Add. Annotation : — Mentd. Metropolitan 
Tunned & Public Works v. Bloc. By., 
[1926] Ch. 371. 


ggea, Assignees of contract.]— As o. 

Sbvtmouu, 1 1929J W. N. 162, 0. A, 

338. Add. Annotation :—^onsd. Metropolitan 

Tunnel & Public Works v. L. Rlec. By., 
[1920] Ch. 371. 

339. Add. Annotation: — FoUd. Metropolitan 

Tunnel & Public Works v. L. I'lloc. By., 


[1920] Ch. 871. 

343. Add. Annotations .‘—field, llirji Mulji v. 
Chcong Yue S.B. (Jo., 1102(JJ A. 

TU&nVhiirn Bohbm Co. V, Alien, [1918] 


1 K. B. 640. 

350a. .] — liAVV V. (iAiiBKrr, No. 324, aulr. 

365. A dd. Annotations:— Held.Metropolii an Tunnel 
* Public Works r. T.. Elec. By., f 1920) ( h. 37 1 . 
Mentd. R. v. Ix*mnn Htreet Police Htatjon 
Inspector, Kx p. Venicoff, [1920] 3 K. li. 72. 


308 V. For “ 4 T. (\ L. K. 17 ” road 

J. 11.4 0. L. 17.” 

•d. Reference of disputes at port of 
loading — ATci aclxon ” elsewhere ” till 
after arbitration A — Held : tho claiiHO 
prolilbited tho brlnglnB: of an action 
on hucli a dispute outride tho province 
in which tho port of loading was 
Bltuated.— Cox Towinq Link v. Bun- 
FIKLD & Co. (1922). 68 D. L. 11. 133.— 
CAN. 

se. Provision for fixing price of goods.^ 
— Pltf. agreed to sell, & deft, agreed to 
ptirohase, all fleh cauglit by pltf. The 
price was to be " hereafter agreed upon, 
falling which the price shall be arrlTed 
at by the decision of three arbitrators.” 
Provision was made for appointment 
of the arbitrators who were to " deter- 
mine the price for the winter fish & tho 
price 80 determined shall be paid ” by 
deft, to pltf. : — Held : the firing of tho 
price by agreement or arbn. was a 
condition precedent to the right of 
pltf. to sue to recover the price. — 
vmAX. V . Robinson (Wiluam) Co.. 
Ltd.; Stbvkns r. R obinson (Wuxi am) 
Co.. Ltd.: Siochdson «. Robinson 
(William) Co., Ltd., [1925] 1 D. L. K. 
1001.— CAN. 

PART I. SECT. 10, SUB-SECT. 8.— C. 

o 1. .1 — A clause in a policy of 

are insurance whereby tho partlcss 
agreed that, if any difference should 
arise as to the amount of loss, it should 
be submitted to arbn., but which did 
not provide that the determination of 
the tourer’s liability should be post- 
poned until the loss had been ascer- 
tAiwerf : — H«W ; not to be a reason for 
staylnff sn action by the Insured on the 


r >licy.— OnANOinTK v. Si'KiNoriKU) 
Iltu Ac MAKINE iNSUHANCK 
1 D. L. IL 857 ; 1192:>1 1 W • W. U. 
272 ; 35 Man. L, It. 1 39.— CAN. 

gt. Arbitration Ad, It. S. M. 1913 
(c. ^)—Agreanent to refer to foreign 
'•ourf.]— Sect. 0 of tho above Act enn hies 
deft, to take a<l vantage of an wno- 
iiiont to refer dlspuUw to arbn. by an 
application to stay prooecdJngH in tho 
action. A clause In an agreemom. pro- 
viding for the reference of any disputes 
wldch may arise to tho dcclHlon of a 
foreign ot. Is a submission within s. 6. — 
ltKANi> V. National InKP. AHSimANOK 
t’o. OF Canada, (19181 3 W. W. 11. 
868.— CAN. 


sg. Arbitration abortive .] — Whore ^ 
arbn. proves abortive & an action Is 
brought with respect to tho matter 
arbitrated, the objection that the 
parties should be compelled to resort 
to arbn. should be taken at the com- 
mencement of tho action. — BynoE u. 
GREW (Alta.), 11927 J 3 W. W. H. 811.— 
CAN. 

sh. Alberta Co-operiUioe Assoriations 
Ad —IHsptUe arising out of mar k< ting 
tfi/reewMiU.]— K kay v. ALBEirrA Co- 
Ol'BRATIVE W'lIBAT PRODUCKRM, T/n>. 
& Alberta Pool Klevatorb, LWi., 
[1929] 3 D. L. R. 868 ; S. C. U. 810 ; 
affg. %vlth variation, (1929] 1 D. L. It. 
949; 1 W. W. R. 413; rtrg., [1929J 
I ]). L. II, .'>15 ; 1 W. W. It. 90.— CAN. 

PART I. SECT. 10, SUB-SECT. 6. 

339 lii. When tho rt. baa 

been apprised that a suit has been 
institutM ip contravention of an arbn. 
agreement, the ot. has a dlscreUon to 
stay the suit. The burden lies ot- pltf. 
to show that some sufficient reason 
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I exJ'its why Uio matter shouM not bo 
I referred to arbn. — DiVABANimir Jana 
r. PiJiuiAi’KAHAi) Jana (1919), I. L. It. 
j 4« (’ale. 1041.— IND. 

m (|). 300) 1. Arlalrator vmhh 

to enforce diseovery-di- altendnnce of 
ufitnesses.]—A mere posHlhllKy tliiit tho 
ari>lt Tutors may not t)e able to enforce 
dlHCovery & the uttundaneo of w Itnossos 
1 h no ground in- rofuslng tho order of 
htay. — ItANEK OUNUE COAb ArtSfrON., 
I,Ti>. w. Taia Iron «r Hrr.i.i. Co., l/ri). 
(1928), 1. L. It. 53 Bom. 271. IND. 

349 i. Power to appoint rereii'er .] — 
Where on account of an urbu. clause 
the ct. stays proceedings ponding before 
itself, It retains Jurisdiction to deal with 
a prayer for an Injunotlou or for a 
rocoivor.— Hurendiia Kumar Hoy 
C iiovyDJiimY V. HusriiL Kumar Hoy 
CH owrnmitY (1927), 1. L. it. 55 Calc, 
210 . -IND. 

PART I. SECT. 10, SUB-SECT. 6.— C. 

861 1. Surveyor of one parij/ ] -A 
contract provided that o\<*iy 
wiiich might arise betweeri 
touclilng the constnictiori 
tract, or OH to tJio rigid « oi bub iitiw 
of either party tlHreundtr. hIiouIcI be 
referred to drfts.* ^'^rveyor, whose 
decision sliouM bo Hnal.— If 
auostlons would roino before him for 
decision In which ho would be a aeccB- 
sary wltooss dofts.’ surveyor would be 
dlHquallflcd fnnii acting as arbitrator, 
but ns, tn tlm circumstances, he would 
not bo a necessary witness, ho w h not 
disfiualtfled, although ho had uirooi. 
oxprosHed on opinion In favour m d' ^ 
— nooo V. Belpaat Cokpn . iJ'M » . 
1. H. 395.— IR. 
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Engush am) Empibe Digest Supplement. 


362. Add* Annotation : — ^Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

367. Add, Annotation : — Consd. Metropolitan 

Tunnel & Public Works v. L. Elec. By., 
[1920] Ch. 371. 

372. Add. Annotation: — As to (1) Apld. Metro- 
politan Tunnel & Public Works v. L. Elec. 
By., [1926] Ch. 871. 

372a. .] — Pltfs. agreed with defts. to execute 

railway works at prices contained in schedules 
amounting to £350,383 Os. lOd., & with the 
addition thereto of 10 per cent, for “ general 
contingencies,” amounting in the aggregate 
to £895,321 68. 11(2., & there was incorporated 
in the contract a letter from defts. accepting 
pltfs.’ tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts.’ engineer at 
the rate of 90 per cent, of the value of the 
work actually executed, the remaining 10 
per cent, to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agreement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
bo deemed a submission to arbn. within the 
Act of 1889. An originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whetl or upon the 
true construction of the contiact, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the scshedules a pro- 
portionate amount of the sum therein pro- 
vided for ” general contingencies,” defts. 
moved .for a stay of proceedings under the 


summons : — Held : there was a clear & 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression ” general con- 
tingencies ” & a number of other expressions 
used in the contract ; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty tf) the engineer to whom the parties 
had agreed to refer the decision of their 
disputes ; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
proceed. — Metropolitan Txtnnel & Public 
Works v. London Electric By. Co., [1926] 
Oh. 371 ; 95 L. J. Ch. 246 ; 136 L. T. 35, 
O. A. 

379a. Matters In dispute including important con- 
stitutional question.] — Anolo-Newpound- 
LAND Development Co. v. B., No. 316a, 
ante, 

380. Add. Annotation : — Consd. Smith v. Martin, 
11925] 1 K. B. 745. 

383. Add. Annotation: — As to (1) Refd. Metro- 
politan Tunnel & Public Works v, L. Elec. 
By., [1926] Oh. 371. 

301. Add. Annotation : — ^Refd. Metropolitan Tun- 
nel & Public Works v. L. Elec. By., [1920] 
Ch. 371. 

394. Add. Annotation : — ^Mentd. Metropolitan Tun- 
nel & Public Works v. L. Elec. By., [1926] 
Ch. 371. 


883 ii. .] — When a powonal 

Interopt which may conflict, with duty 
exists, nn arbitrator is disqualified ; 
&: tlio inference nooossary to disqualify 
is more easily drawn by reason of the 
relationship between the arbitrator 
& one of the contracting parties, — 
Law V. City of Toronto (1020), 47 
O. L. II. 261 ; 18 O. W. N. 6^— CAN. 


PART I. SECT. 10, SUB-SECT. 6.-D. 


8691. Onlp question one of law .} — 
Held: tho question should be detor- 
mluod in tho course of tho action itself. 
— Graham v. I’rovidknt Lifk As- 
surance Co., [1022J N. Z. L. K. 718.— 
N.Z. 


373 i. Qvcatio7is of law inter alia. ] — 
An atrrocment for the supply of electrio 
energy by pltf. co. to deft. eo. provided 
that the ndjusimeut of all disputes 
should bo submitted to three 
arbitrators. Disputes haviug arisen, 
there was an arbitration & an award. 
Further disputes subsequently arising, 
this action was brought to recover a 
sum of money alleged to he due under 
the agreement ; 8c deft. co. moved 
under Arbn. Act, 1927 (p. 97), a. 7, to 
stay procoedinin : — Held : as the 
questions which had to be determined 
\%ero mixed questions of law Sc fact, 
tho ct.’s discretion should bo exerolscd 
by refusing the motion Sc allowing tho 
action to proceed. — M. J. O’Brien, 
Ltp. r. Seaman Keni Co., {1928] 3 
D. L. 11. 43 ; 62 O. L. R. 160.— CAN. 


373 Ii. .] — Arbitrators arc com- 
petent to det-ermiuo points of law as 
well as questions of the construction 
of an agreoment. It is erroneous to 
apply English deciblons subsequent to 


tho English Arbn. Act of 1889, without 
qualification, to casos of stay mider tho 
Indian Arbn. Act. 1899. The princlpics 
of drcldons in England which, since 
tho English Arbn. Act of 1889, 
make tho ets. there reluctant to stay 
the suit whore tho main point in dispute 
is a question of law, because such a 
question must nltlmatcly return by 
way of a cose stated to tho ct. for 
deoisloii, should not be applied for 
refusing a stay under Indian Arbn. 
Act, 1890, 8. 19. — Ranee Gunoe Goal 
Assocn., Ltp. V. Tata Ikon Sc Steel 
Co., Ltd. (1928), 1. L. R. 63 Bom. 
271.— IND. 

373 iii. .1 — DESLAUUiKn.^ v. TIlm- 

MEUMAN HHIPPINO CO. (N. .S.), II929J 2 
J). L. 11. .360.— CAN. 

874 ill. ] — An Important Ques- 
tion of law being involved, the ct. in 
the exercise of Its discretion, refused 
to stay the action. — Richardson v. 
Army. Navy Sc General Assurance 
Absoon., Ltd., {1924 J 2 I. R. 90. — IR. 

374 Iv. .1 — Anqlo-Persian Oil 

Co., Ltd. (Madras) v. Panchapakbsa 
Aiyar (1928), I. L. R. 47 Mad. 164.— 
IND. 

■k. Fundamental questions of lato]. 
— On motion by defts. to stay the pro- 
ceedings, Sc to refer the matters in 
dLsputo to defts.’ sorveyor : — H€td : 
fundamental questions of law were 
involved which should bo tried in an 
action. Motion refused. — Hogg v. 
Belfast Corpn., [1919] 2 I. R. 305.— 


PART I. SECT. 10, SUB-SECT. 6.— E. 

876 vi. . J — ^In an action for speclflo 

performance of a oontraot, deft, applied 
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for stay of proceedings under an arbn. 
eJauso : — Held : the dispute going to 
tho making of the contract was not 
witldntbe arbn. clause. Sc stay refused. 
— McIntosh v. Layfield, [1919] 1 
W. W. R. 690.— CAN. 


376 vU. .1 — On a motion by 

defts. to stay procoedings &; to refer 
the matters in dispute to arbn. : — 
Held : the matters In dispute were 
outside the arbn. clause. & motion 
rofusod. — H ogg v. Belfast Corpn., 
[19191 2 I. U. 306.— IR. 

383 i a. .] — The ots. should be 

reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer questions that may arise 
between them to a domestic forum 
rather than tiie ordinary ots., when the 
agreoment is oouchod in wide terms. — 
Stokks-Stephens Oil Co. v. Mc- 
Naugut, [1018] 2 W. W. R. 124.— 
CAN. 


PART I. SECT. 10, SUB-SECT. 7. 
si. After appearance.] — ^An applica- 
tion must bo made after appearance. 
Sc whore appearance is not requisite 
the application may bo made at any 
time before taking any other step in 
the proceedings. — Harrison, etc. v. 
CRBSriN, [imi V. L. R. 648.— AUS. 

e i. .] — The application for a 

stay is too late if m^e after delivery 
of the defence. — Brand v. National 
Life Assurance Co. of Canada, 
[1918] 3 W. W. R. 858.— CAN. 


li. .] — ^An application for stay 

of proceedings before deft, has filed 
his written statement or taken smy 
other step in the suit does not con- 
stitute taking a step in the pro- 
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400* AM, AnnotcUion : — ^Refd. Metropolitan Tun- 
nel &. Public Works v. L. Elec. Ry., [1926] Ch. 
371. 

402a. Summons for discovery.] — A party to a 
written contract containing an agreement to | 
refer disputes to arbn. was sued for breach , 
of the contract. He was unaware that the ' 
contract contained an agreement to refer. I 
Pltfs. in the action took out a summons for 
discovery. Deft, asked for discovery also, 
& on order for mutual discovery was made. 
He then became aware of the agreement to 
refer applied for a stay of proceedings in 
the action : — Held : he had taken a step in 
the proceedings within the Act of 1889, s. 4, 
& therefore was not entitled to a stay. — 
Pabker, Gaines & Co. v. Turpin, [10181 1 
K. B. 358 ; 87 L. J. K. B. 357 ; 118 L. T. 
346 ; 62 Sol. Jo. 331, D. C. 

408a. Granting of flat — Petition of right.!— 
Anglo-Nbwpoundland Development Co. 
r. B., No. 31Ga, ante. 

410. AM. AnnotcUion : — ^Mentd. Metropolitan Tun- 
nel & Public Works v. D. Elec. Ry., [1920J Ch. 

413. Add. Annolalion : — Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. li. K. 372. 

419. Add, Annoiationa : — Mentd. Hogarth Shipping 

(’o. V. Blyth, Greene, Jourdain, [1917] 2 , 
K. B. .534 ; North Shipping Co. v. Rank ( 1 920). | 
43 T. L. R. 82. I 

420. Add. Annotation : — Mentd. Blackburn Bobbin , 

Co. V. Allen, [1918] 1 K. B. 540. I 

424. . 1 d(h A nnofalion : — Refd. IVIcU'h'an i». Woi k<Ts’ 
Cnion, [1929] 1 Ch. 002. 

442. AM. Annotation : — Mentd. Samuel v. Dumas, 
[1924] A. C. 431. 

466. Add. Annotation : —Generally, Mentd. Elles- 
mere V. Wallace, [1929] 2 (’h. 1. 

472. Add. Annotation : — Consd. Simbro Trading 
<’o. V. Posograph (Parent) C'orpn., [19291 2 
K. B. 260. 

498. Add. Annotation : — Refd. Simbro Trading Co. 

I'. Posograph (Parent) Corpn., [1929] 2 K. B. 
266. 


508. AM. Annotation : — Refd. Re Cogstad & Now- 
sum, [1921] 1 K. B, 87. 

521. Add, Annotations : — ^Mentd. Hogarth Shipping 
Co. V. Blyth, Greene, Jourdain. [1917] 2 
K. B. 634 ; North Shipping Co. v. Rank (1926), 
43 T. L. R. 82. 

523. Add. Annotation : — Apprvd. Simbro Trailing 
Co. V. Posograph (Parent) Corpn., (1929] 
2 K. B. 260. 

523a. Appeal from refusal to revoke.] - An 

appeal from a judge at chambers refusing to 
revoke a submission to arbn. is iu a matte.r 
of practice & procedure & therefore lies to 
the Ct. of Appeal & not to a Div. Ct. — 
SlMURO ThADINO V>0. V. T’OSOUHAIMI (PARENT) 
Corpn., [1929] 2 K. B. 266 ; 9S L. J. K. B. 
631 ; 111 L. T. 395 ; 73 Sol. Jo. 384. C. A. 

548, idd. Anyiotation : —Refd, Wootliow r. 
Tra\\ler*s <VVhit<‘ S(‘a A (Jiimsbs), L(d., 
[I930j 1 K. U. 176. 

565. After this ease, following “ D. By Lunacy . — 
See case infra,** add as follows : — 

B. Other Cases. 

565a. Frustration of adventure Charterparty con- 
taining arbitration clause.] -- Besps. agree<l 
to ])lace their sic^amship at the dispostU of 
applts. on Mar. 1, 1917, & applta. agreed to 
employ her on specifled terms for ten months 
from tlio date when she was rlelivon'd to 
them. The charierpart<y contained a clause 
by which all disputes arising out of the con- 
tract wore submitted to arbn. TJio sliip was 
requisitioned by the Govt, before Mar. J, 
1917, was not released until Eeb. 1919. 
Applts. then rofup(*d to take delivery of lu»r. 
An arbitrator awarded resps. damages for 
breach of contract, & tlicy brouglit an action 
upon tlio award ; — Held : there had been in 
1917 a frustration of Uie charterparty which 
forthwith brouglit to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction. — IliRJl Mulji v. Cueono 
Yue S.S. Co., [19261 A. 0. 497 ; 95 L. J. I*. C. 
121 ; 134 L. T. 737 ; 42 T. L. R. 359 ; 31 
Com. Cas. 199 ; 17 Asp. M. L. C. 8, P. C. 

dumdatvm Distd. l>o la Ourdo v. Worsuop (1U27), 00 L. J . 

Cb. 446. 


ceedings within Arbn. Act, s. 10, so 
as to operate as a bar. — Jotlall Sc Co. 
V. OopiBAM Bhotica (1020), I. L. K, 
47 Calc. 611.— IND. 

896 i. Security for costs.]— Defts. 
were lield to be precluded from mo\ ing 
for an order staying proceedings in an 
action, by having previously Issued & 
served an order for security for costs. — 
Hristein & Sons v. Poiaon Iron 
Works, Lto., [1020] 46 O. L. R. 286.— 
CAN. 

398 1. Summons for dtrertions .] — 
If a party on a summoos for directions 
takes objection, this is a step tn the 
action *’ & prevents him applying lor 
a stay of the action, although he muy 
say at the time he Intends to applj 
for a stay. — Buckuct v. Quern in- 
SURA.VCE Co., [1923] 3 D. L. K. 163.— 
CAN. 

sm. Application for adjournment.)— 
Held : the mere application for an 
adjournment of the summons was not 


I u “ step in the proceedings ” sulliclcnt 
iu itself to disentitlo the liMsors tu 
apply to have the matters in dispute 
referred to arbn. — O’SHAUfiHNESSY v. 
Quick Service Stations, Lti*., (I928J 
V. L. II. 406 ; 49 A. L. T. 279. - AUS. 

PART I. SECT. II. 

424 viii. For ” Bfxt.or Youno or 
Farrki.1. V. Arvott " read “ Bei.i. 
OB Youno or Farrell v. Arnott.” 


PART 1. SECT. 12, SUB-SECT. 1. 

429 ii. For 6 I. C. L. B. 601.” if ad 

1. 11. G C. L. 604.” 

PART I. SECT. 12, SUB-SECT. 2. 

441 I. Powers duty of court .) — An 
arbn. as t<j the value of pioporty 
became abortive because of the failure 
of the persons appointed to a<‘t as 
arbitrators to agree: — Held, it was 


the duty of the ct. in working out a 
contract wliicli provided f(ir such 
arbn. to receive evidence of sacli value 
& to decide the fjuoHtlon. — O aioauv 
City v. Uixiw, [19261 3 I). L. K. 1106; 
192'.] 3 W. VV. U. 226.— CAN. 

■n. Avard Hit o<nd* i(irnminl f> 
rfj<r not t jhauultd.l An ailin , t iiOniy 
in un aw Hid wide h Iw m t Hsld<* as h< ink 
invalid, is an al>ortl\c aihii , A tl“ 
agreement to refei Is not e\lmii tid 
thereby. Ktkiiah Ki \i \i > • ' 'i ' 

A Co. (1929). 1. L. It >1 Ml ^<7 I IND. 


PART I. SECT. 13, SUB-SECT. 1.— B. 

494 Ij. SubmiHHitn by Crown in 

right of Dovtinutn ] -Ontario Arbn. 
Act, B. 5, making a Hubrnlsslon to arbn. 
Irrevocable ercopt by leave of the ct., 
does not apply to a submission by the 
(Town In right of the Dominion — 
(ivLiiuiK V. K. (1916), 66 8. C I’ 
176 ; 40 D. L. R. 353.— CAN. 
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Part II. — The Arbitrators and Umpire 


582. Add. Annotation : — Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1927), 44 
T. L. B. 99. 

B. Under Arbitration Adt 1889 (c. 49), a. 6. 

626a. Who may apply — Only party to submission.] 
— A deed of partnership provided that each 
original partner could, oy will or codicil, 
nominate a qualified person as a new general 
partner ; that the amnission to the partner- 
ship was to be subject to the consent, not to 
be unreasonably witihheld, of the general 
partners ; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission hod been unreasonably 
withheld, could require the matter to be 
referred to arbn. An or^nal partner 
nominated by will F., a qualified person, as 
a new genor^ partner. After the death of 
the nominator the general partners refused 
to admit F. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator : — Held : 
only, a party to the submission could make 
an application under sect. 6, & F. was not 
such a party. — Re Peanklin & Swathlino’s 
AEBmiATiON, [1020] 1 Oh. 238 ; 98 L. J. Oh. 
101 j 140 L. T. 403. 


627. Add. Annotation : — Mentd. Simbro Trading 
Co. V. Posograph (Parent) Corpn., [1929] 
2 K. B. 260. 

After this case insert, ** £fee, now. Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.** 

620. Add. Atinotaiion : — A a to (3) DIstd. Be 
Bjomstad & Ouse Shipping Co., [1924] 2 
K. B. 673. 

629a. Discretion of court to refuse to appoint 

except upon terms.] — On an application 
under the Act of 1889, s. 6, to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse to make an appoint- 
ment except upon terms. 


A contract between British shi^pbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & difierences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly ^ave notice to the British 
shipbaUders to appomt an arbitrator, &, on 
their refusal to do so, applied to the ct. imder 
sect. 6 of the Act to appoint an arbitrator : — 
Held : in the case of an application for arbn. 
by a foreip^r residing out of the jurisdiction 
the ct had an absolute discretion in assenting 
to or refusing the application, & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costs of the proceedings, to 
the granting of the application. — Be Bjobn- 
STAD & Ouse Shipping Co., [1924] 2 K. B. 
673 ; aub nom. Bjobnstad v. Ouse Shipping 
Co., 93 L. J. K. B. 977 ; 131 L. T. 663 ; 40 
T. L. B. 636 ; 68 Sol. Jo. 764 j 30 Com. Cas. 
14, C. A. 

680. Add. Annotations : — As to (I ) FoUd. Kichard- 
sons & Bradley v. Bernhard, [1925] 2 K. B 
121. Expld. Simbro Trading Co. v. Poso- 
graph (Parent) Corpn., [1929] 2 K. B. 266. 

630b. .j — A contract for the sale 

of goods was entered into between B., the 
seller, & B., who, so far as appeared from the 
contract, wore the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract wore 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & B., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. B., while willing to go to 
arbn. as between himself & B., refused to 
assent to on arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to B. as principals. B. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 


PART II. SECT. 1, SUB-SECT. 1. 


579 X a. .1 — Fino ». South 

AITRIOAN 1U.1LWAYS & HARUOURS 
(1927), 48 N. L. K. 309.— S. AF. 


679 zli a. .] — Swanson v. 

Board of Land Sc Works, [1928] 
V. L. H. 283 ; 49 A. L. T. 217 ; [1928] 
Arjfus L. R. 186.— AUS. 


679 xxvii. .1— Sms v. Sklucr 

(P. E. I.). L1927] 2 D. L. R. 61.— CAN. 


PART II. SECT. 1. SUB-SECT. 2.— A. 

n. Add as tollows : — Jievsd. atib nom. 
iNVBBNBBB RV. Sc OOAL CO. «. MoISAAO 
(1906). 87 S. O. R. 184.— CAN. 


o i. — — OUeolion to — fFheiJker main’ 
(aine^Ie.]— Where an a 4 P«emeDt with 
an Incorporated club provldofi that It 
Bhall be oompensated for damage from 
tbo acts which the agreement authorises 
the utlior i>art 7 to perform. It is not 
open to Buoh party to object that 
notice of the appointment, in pnrsnanoe 
of the agreement, of the club's arbitra- 
tor is not properly signed . — Re Winni- 
PBO Golf Club e. Hutohinqs (Mam), 
?192C] 4 D. L. R. 1188; [1926] i 
W. W. R. 443.— CAN. 


PART II. SECT. 1, SUB-SECT. 2.— B. 
yll. .] — A motion to ap- 


point on arbitrator under s. 8 of the 
above Act on the refusal of the muni- 
oipality to 'appoint its arbitrator, 
refused on the ground of lack of Juris- 
diction. — Gold v. South Vancouver, 
[1918] 8 W. W. R. 686.— CAN. 

See, aleo, Vol. II.. p. 409, case n. 

PART II. SECT. 1, SUB-SECT. 4. 

618 i. Time for appointment .} — 
Stnod or Huron v. Fbbouson (1924), 
60 O. L. R. 161.— CAN. 

PART II. SECT. 1. SUB-SECT. 6. 

so. Original nominee incapable of 
tiding.] — A party to an arbn. has power 
to appoint another arbitrator in place 
of a first who has rendered himself 
incapable of acting . — Re Wbiler 
Brotubbs Sc Crrr or Victoria Oorpn. 
(1917), 24 B. C. R. 148.— CAN. 


PART II. SECT. 1, SUB-SECT. 6.— C.' 

d (p. 408)1. raBCoweer Zncorwpro- 

Hon Act.] — Spencer v. City or Van- 
oouvEB (1922), 68 D. L. R. 747 ; 30 
B. C. R. 882 ; [1922] 1 W. W. R. 779.— 
CAN. 


d(p. 408)11. Costs of applico’ 

(ion.) — Snpreme Ct. Judge in appoint- 
ing an arbitrator is acting as persona 
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desxgnata. Sc has no Jurisdiction under 
s. 133 (9) of the above Act to award 
costs. — ^M attk V. Vancouver (City), 
11917] 2 W. W. R. 53.— CAN. 

n I. .] — Buloer V. Home 

Insurance Co., [1927] 2 D. L. R. 685 ; 
[19271 2 W. W. R. 466 ; 38 B. C. R. 
270 ; revsd. [1929] 1 D. L. R. 47 ; [1928] 
8, C. K. 438.— CAN. 

0 1. Party declining to appoint — 

Ottoman Order in Council, 1910, arts. 90, 
99, 129.1 — South British Insurance 
Co.. Ltd. v. Gauoi Brothers Sc Co., 
[1928] A. C. 352; 97 L. J. P. C. 101: 
139 L. T. 362, P. C.— EGYPT. 

■p. Arbitrator incapable of acting — 
Removal of residence to Untied States 
of Afnaiear--Arbitrtiiion Act, 1909.}— 
Where an arbitrator had removed his 
residenoe to Buffalo, N.T., Sc was not 
expected to return : — Held .* the ap- 
pomtment of a new arbitrator was 
Justified as the first was “Incapable 
of acting '* within s. 7 of the above Act. 
— Re McNauoht Sc Stokes -Stephens 
Oil Co. (No. 2). [1918J 3 W. W. R. 337; 
48 D. L. R. 7.— CAN. 

sq. Appointment on dissolution of com- 
pany — Failure of company to appoint.] 
— Re Mersey hydraulic Co. (N. S.), 
[1929] 2 D. L. R. 799.— CAN. 



Vol. n.-~Arbitration. Cases OSOa— 84Ia« 


B. 6 : — 'Beli f it being in dispute whether 
there was, a submisdon between B. on the 
one hand & R. A; the foreign firm on the 
other» there was no '* matter ** pending in 
the High Ot. as between those parties ; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within B. S. C. 
Ord. 54, r. 28, A;, consequently, it lay not to 
the Ot. of Appeal, but to the Div. Ct. — 
BiOHABi>EroxR & Bbadley & Oo. V. Bern* 
HARD, [1925] 2 K. B. 121 ; 94 L. J. K. B. 
691 ; 183 L. T. 234, D. 0. 

688. Add, Annotation : — ^Mentd. Dibble v, Wilts 
& Somerset Farmers, [1023] 1 Oh. 342. 

689. Add, AnnoUUiona : — Mentd. A.-G. for 
Manitoba v, KeUy, [1922] 1 A. 0. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. 0. 805. 


686. Add, Annotation : — ^Mentd. Samuel v. Dumas, 

‘ [1924] A. O. 481. 

696. Add. Annotation: — Re!d. Paterson v. Ardros- 
fuun Harbour Co. (1926), 10 B. W. C. C. 021. 

704. Add. Annotation : — Refd. Royal Commisbion 
on Sugar Supply v. KwUc-Hoo-Tong Trading 
Soc. (1022), 88 T. L. R, 684. 

791. Add. Annotation : — Refd. Boynton v, Richard* 
son (1024), 69 Sol. Jo. 107. 

793. Add. Arinotation: — Reid. Wisbech R. 0. v. 
Ward (1027), 138 D. T. 308. 

794. Add. Annoiaiiona ; — Aa /o (1) Consd. Wisbech 

B D. C. V. Ward (1927), 91 J. P. 200 Refd. 
Brightman tj. Tate, [1019] 1 K. B. 463. .4s 

to (2) Folld. Boynton v. Richardson (1024), 
60 Sol. Jo. ,107. 


Part III. — The Hearing. 


816a. Act of 1889, s. 2, Sched. I. (f)— Against 

Crown — ** Subject to any legal objection.**] — 
(1) In an arbn. for the determination of 
disputes under a contract between ^ the 
Shipping Controller on behalf of His Malosty 
& another party, the arbitrators or umpire 
ha've no junsdiction under Sched. 1 (/), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (/), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ” apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc., within their possession or power, but 
also the provision that the parties shall “ do 
all other things which . , . the arbitrators or 
umpire may require.*' — He SooiltTJj: l^BS 
AFFR^JTBcms Rt5:uNis & Shippinci Con- 
troller, [1921] 3 K. B. 1 ; sub nom. SociBTft 
Les Appr^texirs KfiuNis V . Shipping (Con- 
troller, 90 L. J. K. B. 812 i 124 L. T. 727 ; 
37 T. L. R. 400, D. C. 

Annotation : — As to (2) Eefd. Kureell v Timber Operotorti & 
Contractors, 11923] 2 K. B. 202. 

Discovery against the Crown generally, aee 
Discovery, Vol. XVIII., p. 60. 

817. Add. Annotations : — Consd. Re Soc. Les Affp4- 
teurs Rdunis & Shipping Controller, [1921] 
3 K. B. 1 ; Kurscll v. Timber Operators & 
Contractors, [1923] 2 K. B. 202. Msntd. Light 
V. West, [1026] 2 K. B. 238. 

817a. Power of arbitrator to order — Refer- 


ence by consent out of court.] — In a roforonce 
by consent out of ct. under the Act of 1880, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 ( / ) of tlio Act.— KintsELL v. Timber 
Operators & Oontractorr, I/td., [1923] 
2 K. B. 202 ; 92 Ti. .1. K. B. 607 ; 120 L. T. 
21 ; 87 J. P. 79 ; 39 T. L. R. 410 ; 67 Sol. Jo. 
557 ; 28 Com. C/iis. 376, D. 0. 

830. Add. Annotation Refd. Ricketts v. Gurney 
(1819), 7 Price, 600. 

830a. -.] — On an application the (’t. 

of Exch. on l.ho same facts as sot out in 
No. 830 : — Beld : tl»e parbjr was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation being 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it. — BioKBrrrs v. Gurney (1810), 7 l^rico, 
009 ; 1 Chit. 682 ; 146 B. R. 1106. 

Annoiatinns RalA. Bpeurar v. Newton (m?), 1 Nov & 
J». K. B. 818. Mento. S«lby o, lllUa (1832), 1 Moo. A, n. 

835. Add Annotations .-—Refd. .4.-0. for Manitoba 
n. Kelly, [1922] 1 A. U. 268 ; Kelan^n 
Government v. Duff Development Co., [1923] 
A. C. 395. 

836. Add. Annotation .-—Consd. OayzOT, J^rvjne v. 
Board of Trade (1020), 05 L. J. K. B. 1054. 

840. Add. Annotation : — Retd. R. v. Sullivan, 
[1923] 1 K. B. 47; R. v. Harris, [1927] 2 
K. B. 687 

841a. V/hether enUUed to act as advocate for party 
appointing him.] — An arbitrator appointed 
to act for one of the parties to a commercial 


PART II. SECT. 6, SUB-SECT. 1. 

«r. Arbitrator a barrister .] — SoBOOL 
District St. Bobzfaob «. Macdonald, 
(19271 2. D. L. R. 735.— can. 

PART II. SECT. 6, SUB-SECT. 4. 
•i. Action for return of excess paid 
— -Fawned bjf one ehegue to arbUraiors 
iotnnv—Form ofjudoment. J — The jndg- 
znent should be against each deft, for 
the sum received hy him hn excess of 
the amount to which he waa entitled. — 
Canadian NoarmN Rr.^^Cp. e. 
OOBUBT, (19181 2 W. W. R. 1006 ; 11 
Seek. L. R 282 ; 42 D. L. R. 772.— 
CAN. 


PART II. SECT. 7. 

t (p. 431) I. liiaht of court to 

Slav actum.}— On an application to 
stay a suit instituted in resiioct of a 
dispute which was prevloualy referred 
to the arbn. of two gentlemen cbosen 
by both parties, but one of whom 
refused to act. It was held by the 
original et. that the ct. had no power 
to appoint an arbitrator in pl^ of 
the arbitrator who refused & staying 
the suit would lead the parties to an 
infructuoufe arbn. : — Held : tht> ot. 
bad such power, but the apphf*atIoD 
for stay should be dismissed on the 
merits of the case. — G bnbral Klbctric 
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Tradino Co. V. .Hikmavk 

(1928), I. L. it. Ofl Calc. IND. 

PART III. SECT. 2, SUB-SECT. 1. 

835 vi - 1 111 a mcToautlle 

wferenoi* 1 n ai Im , il i*- mi Implied term 
of the (imlnnt that the arbltratorF 
niiiat detldo tlio dispute according to 
Uio existing law of control, & that 
cvi'iy U<h*u (0 which would have bin 
oprij in a ct. of law. includi^ llmilaf i » 
run ho raised, unloss that defun' J‘ ' 
besn excluded by agrecnicni of to- 
part his. — ItAMDUrr Kamkihsj 
E. 1> Sashoon & Co. (lOa'f). I I ‘ 

5(1 CaJe. 1048,— IND. 
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dispute is not justified in taking up the 
position of on advocate for the party appoint- 
ing him, but should act impartially. — Hoff 
V . British & French Chemical Manufac- 
TUHiNo Co. & Gibson, [19181 2 K. B. 677; 
87 L. J. K. B. 996 ; 119 L. T. 436 ; 34 T. L. lly. 
486 ; 62 Sol. Jo. 620, C. A. 

Aunoiation : — Menid. Osborn r. Thomas lloultor & Son, 
111>:W)] 2 K. H. 22(5. 

841b. -,] — French Government v. Tsubu- 

SHIMA Maru (Owners), No. 1022a, poaL 

862. Add. Annoiaiion : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38.T. L. R. 684. 

874. Add. Annotation: — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

888a. Agreement to dispense with 

notice.] — French Government v. Tsuro- 
shima Maru (Owners), No.' 1022a, poet. 

906. Add. Annotations: — Aa to (1) Apprvd. & 
Folld. Oppenheim v. Mahomed Haneef, 
1922] 1 A. O. 482. Refd. Scrimaglio v. 
Thornctt & Fehr (1924), 131 L. T. 174. 
Aa to (2) Apprvd. & Folld. Oppenheim v. 
M.'ihomed Haneef, [1922] 1 A. 0. 482. Refd. 
Scrimaglio v. Thomett & Fehr (1024), 131 
L. T. 174. 

939. Add: Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. Ju R. 684. 

941. Add. Annoiaiion : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1022), 38 T. L. R. 084. 

943. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply t>. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 084. 

949a. .] — An arbitrator appointed under 

Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in I’espect of {inter alia) 
certain fixtures, hay &; straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that ho 
had been waiting to be supplied with informa- 
tion os to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly ho would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date ** to value 
the hay & straw &; to receive an account of 
the hay & straw removed.” The tenant not 


having such an account ready A thinking that 
the only quostion to be dealt with was a 
valuation of the stacks of hay dc straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
— Held : the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant. — 
Re O’CoNOR & Whitlaw’s Arbitration 
(1919), 88 L. J. K. B. 1242, C. A. 

949b. .] — In an arbn. between sellers & buyer 

arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside : — Held : the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on behalf 
of one party in the absence of the other. — 
Ramsoen (VV.) & Co. V. Jacobs, [1922] 1 
K. B. 640 ; 01 L. J. K. B. 432 ; 126 L. T. 
400 ; 26 Com. Cas. 287, D. 0. 

049c. Evidence immaterial.] — It is mis- 

conduct wliich may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence. — Royal 
Commission on Sugar Supply v. Kwik- 
Hoo-Tonq Trading Society (1922), 38 


PART HI. SECT. 2, SUB-SECT. 2. 

, t 1. .]—2ir Smith & Plymiton 

(Township) (1880), 12 O. ll. 20.— CAN. 


PART III. SECT. 2, SUB-SECT. 4 . 

883 iii, .] — There Is jio 

statutory rule that if an arbitrator pro- 
ceeds ex parte without nrlviiiBr notice of 
his intention to proceed in that man- 
ner, the award made by him must ho 
bet aside. — Udaichand Panna Lai.l 
V. DrniBCX jBWANRAJti (1920), I. L. R. 
47 Cttlc. 951.— IND. 


PART in. SECT. 2, SUB-SECT. 8.— A. 

8i- — .)— An arbitrator can- 

not deride the case submitted to hiiu 
on his own knowlodere & without 
taking evidence, unless the terms of the 
reference ospoeially permit him to do 
— Laciimi Nakain V. Shkonatb 
PONDK (1919). 1. L. R. 42 All. 185.— 


P i. .1 — In an agricultural 

reference when the general quenlon 
Bubuiltted was a matter depending 
upon opinion : — Held : the oversman, 
himself a farmer & skilled valuer, was 
able to form a Just Ac conscientious 
opinion without the necessity of hear- 
ing evidence. — Fletcher r. Robert- 
son (1919), 50 So. L. R. 305 ; [1919J 
1 S. L. T. 260.— SCOT. 


PART III. SECT. 2, SUB-SECT. 8.— B. 

988 V. .1 — An award was set 

aside for the taking of evidence by the 
arbitrator in the absence of the other 
arbitrators & of one of the parties. — 
Snider Sc Miller’s Arbitration, 


938 vi. .] — One of the parties 

to an arbn. sought redaction of the 
arbiter’s award on the ground that 
tho arbiter had examine witnesses 
without that party being present or 
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being reprosontod : — Held : as the 
arbiter had decided tho question in 
that party’s favour, he had suffered 
no icuustico, Sc reduction refused. — 
Black v. Wiluams & Co. (Wishaw), 
Ltd., [19241 8. C. (H. L.) 22.— SCOT. 


988 vll. .] — An arbitrator heard 

evidence from one party In the absence 
of his opponent. Sc also took evidence 
In the absence of both parties. The 
award was oonsequently set aside by 
the ct. — Burns v. Burnb (1922). 43 
N. L. R. 461.— S. AF. 


938 viil. By umpire.] — ^Arbitra- 
tors having differ^, the matter was 
submitted to an umpire, who made 
inquiries in the absence of deft., but 
denied that ho bad recorded any evi- 
dence at the time : — Held : in maldng 
these inquiries the umpire was guilty 
of misconduct. — Abdul Hamid v. Mu* 
BAMMAD ATZAL (1027), I. L. R. 8 
Lah. 329.— mo. 



VoL IL ~ArbiiratioD. Cases 949c— 1036a. 


T. L. Er. 684, D. C. ; stAsequeni proceedings, 
svb nom. Kwik-Hoo-Tong Trading Society 
V, Hoyai. Commission on Sugar Supply 
(1923), 129 L. T. 600. 

952. Add. Annotation : — Refd. Royal Commifiaion 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), §8 T. L. R. 684. 

955. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

956* Add. Annotation : — ^Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

960. Add. Annotation : — ^Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

964. Add. Annotation : — Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

969. Add. Annotation : — FoUd. Caven v. Canadian 
Ry. (1926), 133 L. T. 774. 

1000. Add. Annotation : — Refd. Kursoll v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 

1022a. .] — In commercial arbns. 

the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & ai^uments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the cose as presented by the arbitrators. 
On a motion to set aside the award on the 
ground of misconduct by the umpire ; — 
Held : there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings primd facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they 
could attend them, if desirous of so doing, | 
& the only way in which the rule can 
departed from is by a^ement, & the ct. 
would give effect to their agreement (Atkin, 
L.J.). — French Government v, Tsuru- 
sniMA Maru (Owners) (1921), 37 T. L. It. 
961 , C. A. 

Annotation : — ^Refd. Bourgeois v. Weddell, tl924J 1 K. B. 

539. 

1023a. Right to call arbitrator as witness.] — ^A 
dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute havii^ been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was ' 
referred to an umpire, & the buyer then I 


proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
a witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings : — Held : iis 
it was a commercial arbn. K. was not ihs- 
qualified from giving evidence before tlio 
umpire, notwithstanding that he had acted 
as arbitrator. — Bourgeois v. Weddell cS: 
Co.. [1924] 1 K. B. 639 ; 98 L. J. K. B. 232 , 
180 L. T. 635 ; 40 T. L. R. 201 ; 68 Sol. Jo. 
421 ; 29 Com. Cas. 162 ; 88 J. P. Jo. 26, 1>. V. 

1034. Add. Annotation : — Refd. Be Cogslad & 
Newsum, [1921] 1 K. B. 87. 

1035. Add. Annotation : — ^Refd. Czamikow v. Both, 
Schmidt (1922), 127 L. T. 824. 

1036. Add. Annotation : — Refd. Czarnikow v. Both, 
Schmidt (1922), 127 L. T. 821. 

1036a. .] — A contract for the sale 

of sugar providedf that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required tliat all members 
of the assocn. making contracts subject to 
those rules should refer any disputes arising 
out of Biieii contracts, including any (][uostious 
of law, to the arbn. of the council of the 
assocn. ; &. by r. 10 : “ Neither buyer, seller, 
trustee in bkpey., nor any other person os 
aforesaid shall require, nor shall they apply 
to the <*t. to require, any arbitratoi's to staU' 
in the form of a special case for the o^iiuion 
of the ct. any question of law arising in the 
reference, but such question of law sluili bo 
determined in the arbn. in manner hercdti 
directed.” A dispute between the buy(‘rs As 
sellers was referred to the arbn. of the 
council. The buyore requested tlio arbitra- 
tors eitlicr to state tlioir award in the form of 
a special case under the Act of 1889, s. 7, or 
alternatively to state a case for the opinion 
of tlif* ct. under sect. 10 upon certain points 
of law arising in the referonc;©, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award without giving the buyeiu 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing ; — Held ; r. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award must 
be set aside. — Czarnikow v . Roth, Schmidt 
& Co., [1922] 2 K. B. 478 ; 92 L. J. K. B. HI ; 


959 V. .1 — ^An award waa set 

aside because, in oonsidering the same 
after the hearing, an arbitrator. In the 
absence of Sc without notice to the 
parties, interviewed & got information 
from one who bad been a witness on 
the hearing . — Re Yukon Gold Co. 
& Morsau, [1921] 1 W. W. R. 760 ; 
67 D. L. R. 229.-^AN. 


959 Vi. .1 — Where the arbitrator 

had taken evidence in the absence of 
both parties : — Held : the award 
should be set aside. — Burns v. Burke 
(1922), 43 N. L. R. 481.— S. AF. 


PART HI. SECT. 2, SUB-SECT. 8.— 0. 

968 X. S. P. Latham r. Foster’s 
A usTBAUAK Fibres, Ltd., [1926] 
V. L. R. 427.— AUS. 


PART HI, SECT. 2, SUB-SECT. 8.— D. 

976 V. FFoIwr.l—The award 

In question herein was also oblectecl to 
on the ground that the arbitrators 
permitted export testimony to be given 
on behalf of one of the parties by more 
than three export witnesses, contrary 
to Manitoba Evidence Act, s. 7 ' - 
//eld : It was not shown that more 
than three witnesses called by said 
party were experts ; Sc even If more 
than three of them were experts, the 
other party by failing to object to their | 
evidence at the hearing & by hlrr^Jf 
calling more than throe experts had , 
waived the right to raise the 
— Re Winnipeg Gout Ccub & B* 

INO.S. 11928] 3 D. L. R. 522 ; 11928) I 
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2W. W. U. 22t; 37 Man. L I' II 

CAN. 

PART III. SECT. 3. SUB-SECT. 1. 

1034 v. Arbifrahiiii Atf, ii. S. O., 

lUU (c. 651.]— A cuHO may ho stated 
by the arbitrators uiobr 8. 29 of the 
above Art.— lU Touonto General 
ruusTH fJoBPv. & MoConkbt (1918;. 
41 O. L. It. 314 ; 13 O. W. N. 281.— 
CAN. 

mi. .] — A case stated by arbl 

tratois, under Arbn. Act, it. H. o , 
1914 (c. 6.5), 8. 22, for the deterrnln.il i< 'j 
of tlio ct.. Is now to bo heard by u j hIl”' 
in the Weekly Ct.—Iie MrCovKi ' - 
Arbitration (1918), 42 O L 
11 O. W. N. 31 ; 43 D. L. K 7,i-' CAN. 



Cases 1086a— 1059. English and Empibe Digest Supplement, 


127 L. T. 824 ; 38 T. L. B. 797 j 28 Com. 
Cas. 29, O, A. 

1037. Add. Annotations : — ^Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161 ; Ozamikow 
V. Both. Schmidt. [1922] 2 K. B. 478. 

1089. Add. Annotaiions : — ^Mentd. Cornelius v. 
Phillips. [1918] A. C. 199; Anderson v. 
Daniel. [1924] 1 E. B. 138. 

1089a. Weil-deflned qnesUon of law must be 

formulated.] — An arbitrator should not state 
a special case except upon some well-defined 
questions of law A should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved. — Wiluams v, Manissaijan Probes 
(1923). 29 Com. Cas. 42. C. A. 

1048. Add. Annotation : — ^Mentd. lie Oogstad So 
Newsum, [1921] 1 K. B. 87. 

1047. Add. Annotation : — Refd. Czamikow v. Both. 
Schmidt (1922), 127 L. T. 824. 

1049. Add. Citation : — On appealt [1914] 1 Ch. 
300. C. A. 

Add. Annotations : — Mentd. B. v. Bedfordshire 
County Council. Ex p. Sear, [1 920 ] 2 K. B. 466 ; 
Morula V. Harris, [1927] A. C. 252. 

1051a. Application to stay proceedings — 

Until security for costs given.] — ^The Govt, of 
an independent State made with a co. a 
contract containing an arbn. -lause. An 
arbn. took place & was divided Into two 
aits, the first being as to whetlior the Govt, 
ad committed a breach of contract. The 
result of ibis part of the arbn. was that an 
award was given in favour of the co. So the 
Govt, was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
tlien began, So when the evidence had bc(»n 
closed the (iovt. asked the arbitrator to state 
an advisory cose lor the opinion of the ct., 
but the arbitrator refused to do so. The G o vt. 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 

’ & thereupon the co., applied that all further 
proceedings might be stayed uniU the Govt. 
(1) had paid the costs which it hod been 
ordered to pay; So (2) bad given security to 
answer the costs of the matter So of the 
arbn. ; — Held : so for as concerned tlie 
Kununons for a cose to be stated the Govt, 
was in the position of a pltf., So it could not 
roly on its foreign sovereignty, So being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the healing of the summons. — Duff 
Development Co., I/td. v. Kelantan 
Government (1925), 41 T. L. R. 376 ; sub 
nom. He Dupp Development Co., I/td. So 
Kelantan Government, fi9 S. Jo. 491. 

1052. Add. Annotation : — N.P. Simbro Trading Co. 
V. Posograph (Parent) Oorpn., [1929] 2 K. B. 

*260. 

1053. Add. Annotations : — Gonsd. DufI Develop- 
ment Co. V. Kelantan Government (1925), 
41 T. L. R. 375. Reid. Northwood v. L. t\ C. 


(1927), 137 L. T. 49. Mentd. Manbre Saccha- 
rine (Jo. V. Com Pi!oduct 0 Go., [1010] 1 K. B. 
108 ; Oogstad v. Newsum, [1921 ] 2 A. 0. 528. 

1054. Add. Annotation : — ^Refd. Oogstad v, New- 
sum, [1921] 2 A. 0. 628. 

1056. Add. Annotations : — As to (1 ) (^nsd. Oogstad 
u. Newsum, [1021] 2 A. 0. 528. As to (2) 
Refd. Oogstad v. Newsum, [1921] 2 A. 0. 528. 

1056. Add. Annotations: — Consd. Northwood v- 

L. 0. 0. (1927), 137 L. T. 49. Refd. Manbre 
Baocharine Co. v. Com Products C3o., [1919] 
1 K. B. 108; Oogstad v. Newsum, [1921] 2 
A. 0. 628 ; Duff Development Oo. v. Kelantan 
Government (1926), 41 T. L. B. 375. 

1057. Add. Annotations : — Consd. Oogstad v. New- 
sum, [1021] 2 A. C. 628. Refd. Larrinaga 
V. Soc. Franco- Americaine des Phosphates de 
Medulla (1922). 92 L. J. K. B. 45. 

1058a. .] — A special case 

stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, s. 19, or 
s. 7, accord^ as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the cose is stated under 
sect. 19, A no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case ; but if he makes his award 
finally. So retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
So an appeal lies from the decision of the et. 

By a submission contained in a charter- 
party disputes were referred to two arbitra- 
tors A, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ot. a special case in which he set out tlxe 
facts, decided that there had been a breach 
of the charterporty, So assessed damages for 
the breach. The award concluded with 
these words : “ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterixariy A the facts stated 
by mo the decisions at which 1 have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars 1 desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.” : — Held : this was not a final 
award ; the cose was, therefore, stated under 
sect. 19 So no appeal lay to the Ct. of Appeal. 
— Oogstad (0. T.) A Oo. v. Newsum (H.), 
Sons A Co., [1921] 2 A. O. 628 90 L. J. K. B. 

1293 ; 86 J. P. 263 ; 37 T. L. B, 995 ; 19 
Li. Q. B. 681 ; 27 Com. Gas. 11 ; sub nom. 
He CoGSTAD (O. T.) a Co. A Newsum (H.), 
Sons A Co., Dtd., 126 L. T. 65 ; 15 Asp. 

M. L. C. 369, H. L. ; S. C. sub nom. Kc 
Oogstad A Co. A Newsum, Sons A Co., 
[1921 ] 1 K. B. 87, C. A. ; previous proceedings^ 
sub nom. Lord (Owners) v. Newsum, Sons 
A Co., Ltd., [1920] 1 K. B. 846. 

Annoiatwn: — ^Ezpld. A Distd. Larrinaga v. Soc. Franco- 
Amerleaine des Plxosphatee de Medulla (1922). 92 
L. J. K. B. 46. 

1059. Add. Annotations: — Consd. Ite Wulff A 
Dreyfus (1917), 117 L. T. 683 ; Re Oogstad 
A Newsum, [1921] 1 K. B. 87; A.-G. for 
Manitoba v. KeUy, [1922] 1 A. C. 268; 
Kelantan Government v. Duff Development 


1059 1. Where erroneoM 

award can ite eet aside .] — AlthouKh an 
appeal oannot be brongbt upon an 
opinion of the ot. given to arbitrators, 
who bave consulted tbe ot. on a point 


of law arlslns la the ooiurse of the 
arbn. proc^ings, yet tbe award 
expressed to be based upon such 
opinion Sc incorporating if the 

opinion is erroneons, may be set aside 
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A referred back to the arbitrators as 
being based on an error of law apparent 
upon the face of the award . — Re 
Bustems A DfUPiatT Importino Co.. 
Ltd., [1928] N. Z. L. R. 241.— N.Z. 


Vol. n. — ArUtiation. Cases 1059 — ^1100. 


Oo., [1923] A. O. 395. Reid. Be Olympia 
Oil' & Cake Oo. & MaoAndrew Moreland, 
£1918] 2 K. B. 771 j Be Parsons A Brixham 
Fishing Smack Inscc. Soc. (1918), 62 Sol. Jo. 
384 ; Westacott v. Hahn, [1918] 1 K. B. 
495 ; Ohamraey Bhara v. Jivraj Balloo 
Spinning A Weaving Co., [1923] A. O, 480; 
Northwood v. L. C. C. (1927), 137 L. T. 49; 
Boberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Mentd. Hill v. ShoweB 
(1918), 87 li. .T. K. B. 1106 ; Payzu v. Saunders, 
[1919] 2 K. B. 581 ; Finlay v. N. V. Kwik Hoc 
Tong Handel Maatschappij, [1928] 2 K. B. 
004. 

1062. Add. Annotaiion : — ^Mentd. Harnett v. Bond, 
[1924] 2 K. B. 617. 

1067. Add. AnnotcUione: — As to (1) Retd. Lar- 
rinaga v. Soc. Franoo-Americaine des Phos- 
phates de MeduUa (1922), 92 L. J. K. B. 46. 
Generallyt Mentd. Metropolitan Water Board 
V. Kingston Union A^mt. Com., [192Sj 
2 K. B. 609. 

1067a. Finality — Request to court to vary it award 
wrong In law.] — Disputes which had arisen 
under a charterparty were referred to arbn. 
A; the arbitrator made his award in the form 
of a special cose in which, after setting out 
the facts, As holding that the owners had 
committed a breach of the charterparty, lie 
made an award in favoiu* of the charterei-s As 
assessed the damages & costa payable by the 
owners to the charterers. The case pro- 
ceeded as follows : “ The question for the 
opinion ot the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. And that it bo wrong in 
law then I request that the ct. shall vary mv 
award as in their discretion they may think 
At, both as to the damages & as to the costs 
. . . except that if the ct. shall only vary my 
award on the subject of the amount of the 
damages, my discretion as to the costs of the 
refei'ence & the costs of my award shall 
stand ” ; — Held : the award was a complete j 
vte Anal award under sect. 7 ot the Act of . 
1889. — Lauiiinaga & Oo. v. Socif TK FllAVCO- 
AMERICAINE des PUOSPHATES de MEDU1J.A I 
(1922), 92 L. J. K. B. 46 ; 27 Com. Cas. 160. 

Anrutlathm — Mentd. nirjl Muljl v. Choong Yuo .S S Co, j 
[ia26] \ C AQ7. I 

1069a. Subject-matter of commercial nature — | 
May be transferred to & heard In Com- 


mercial Court.] — PHACTICP. Notk, 119271 
W. N. 258. 

1070. For ** Burden ot proof on party disputing 
award ’* read ** Right to begin — Burden of 
proof on party disputing award.’* 

1071. For “ »* read “ 

1071a. Award in alternative form— Party 

claiming damages entitled to begin.] — P.vtuick 
& Co. V. Husso-Britisii Grain Bxport Co., 
Ltd. (1927). 43 T. L. R. 724. 

1071b. Case stated on unstamped document — 
Struck out.] — Symington & Oo. v. Union 
Insurance Society op Canton (1927), 101 
L. T. Jo. 390. 

1078. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Oorpn., [1028] Ch. 31. 

1075. Add. Annotations Mentd. County Hotel 
A Wine Oo. v. L. A N. W. By. (1918), 17 
h. Q. n. 274 ; S. E. By. v. Cooper, [1924J 
1 Oh. 211 ; Birkdalo District Electric Supply 
Co. V. Southport Oorpn., [1920J A. O. 366. 

1077. Citation : —For existing citations read “ «is 
reported in [1915] 2 K. B. 303, n.” 

Add. Annotation : — Mentd. Finlay v. Kwik I loo 
Tong Handel Alaiitschappij (1928), 98 L. .1. 

K. B. 251. 

1082. Add. Annotation : — Refd. Be Oogstad A 
Nowsum, [1921] 1 K. B. 87. 

1083. Add. Annotation : — Refd. Tluf v. Pauwels, 
[1919] I K. B. 660. 

1083a. Act of 1889, s. 7 — Appeal lies to Court of 
Appeal.] — Oogstad (0. T.) A Co. v. Newbum 
(H.), Sons A Co., bTo. 105Sa. ante. 

1083b. Loss of right to appeal —Acceptance of 
award.] — In an arbn. concerning a contract 
ot sale ot goods the umpire stiitod a special 
case in which ho mode three dlffei’cnfc awards, 
leaving the ct. to decide which was right. 
The judge having decided that the Arst 
award was right, applts. demanded A ob- 
tained payment of the amount of that award 
A gave a receipt therefor. They then 
appealed from the decision of the judge A 
contended that the second award was the 
right one : — Held : having demanded A 
accepted payment under the first award 
applts. wore precluded from contending that 
it was wrong. — Dkxteks, Ltd. v. Hill Ciibst 
Oil Co. (Bkadpobd), 11920] 1 K. B. 348 ; 95 

L. J. K. B. 380 ; 134 i.. T. 494 ; 42 T. L. B. 
212 ; 31 Com. Cas, 101, C. A, 


Part IV. — The Award. 

1086. Add. Annotations : — ^Mentd. A.-G. for Mani- I ham Sisteni of Charity v. 11., [1922] 2 A. C. 
toba V. Kelly, [1922] 1 A. C. 268 ; Larrinaga 316. 

V. Soc. Franco-Americaine des Phosphates de , noo. Add. Annotaiion .• -Mentd. l^Uesrneie v. 
Medulla (1922), 92 L. J. K. B. 46 ; Bocking- i Wallace, [1929] 2 (3h. 1. 


PART IV. SECT. 2. 

1092 ii a. Otiirr dU- 

Benting. } — WTiero a sabmlsslon to arbn. 
before three arbitrators provides that 
any two of them oan moke an award. 
A, after discussion Sc the taking of hid 
opinion, one of the three refuses to 
conctn* in the award, the other two 
have the right to sign it in bis absence. 
— i2e Wtvvipbo Golf Club & Hutch- 
INOS, (19281 3 D. L. R. 622 ; [1928] 
2 W. W. R. 224 ; 37 Man. L. R. 341.— 
CAN. 


k i. Mafority aivard valid — 

Alberta Inewanee Act, R. 6. A., 1922 
(r. 171).] — On a submission to an arbn. 
of thrM persons under statutory con- 
dition No. 22 in Schod. C. to the above 
Act, to determine the amount of loss, 
the decision of a majority ot the 
arbitrators is binding.— Ulasoow Un* 
DBK^vRrrKliH V. Smith, [1924] 4 D. Ij. R. 
801; 11924] 8. C. R. 6h ; affg.. il9241 
1 D. L. R. 187 ; 1 W. W. It. lo5 ; 20 
Alta. L. U. 114.— OAN. 

wi. .y-IIeld: the 


_ rard eras valid - la Ji.ua)ww Sc 
WiLLmsKT, fioa.'ij 1 i>. L. U. 1177; 
66 O. L. R. 200 —CAN. 


1100 V. Award by one.] — Held . 

valid.- lie N vTj«^vai. Trust Co. A 
Mum( ri*AL DuniKT of Valb, (102 • 
3 D L. R. 459.— CAN. 


1106 ia. .y—lleld • bir ' 

lug. — MABTeBS Sc McDoi«\ii 
.SlKI'UKN, STBPHRN V. AIlSlM'' ‘ 
M( Dottuall, J1926] 4 D L 1’ 
llU'lol 3 W. V. R. 493 —CAN. 
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1107a. Award signed by all three as arbitra- 

tors.] — ^ITnder a submission to arbn. each of 
the two parties could appoint an arbitrator, 
& the aroitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators appointed an umpire. An award 
was then made & was signed by these three 
persons, who added to their siniatures the 
word “ arbitrators ” ; — Held : the third per- 
son who signed the award was properly 
appointed as umpire, he acted as umpire. Sc 
he really intended to sign asumpu'e, & the fact 
that he signed as arbitrator was ouly a matter 
to require a purely formal amendment. — 
Benabu & Co. V . Peoducb Brokers Oo., 
l/TD. (1921), 37 T. L. H. 600 ; on appeal^ 37 
T. L. R. 861, O. A. 

1125a. .] — An award is published when llu‘ 

arbitrator giv(‘S the parties notice that it 
may be liad on payrrumt ol his charge's ; 
whether they be reasonable or not. — 
MACAicriirn v. C'ajvtpbkix (1838), .5 B. At Ad. 
518 ; 2 Nev. iVt M. K. B. 444 ; 4 1.. J. K. B. 
25; 110 B. B. 882 ; mthttrqvcni proceed hujii 
(J831), 2 Ad. Sc Bl. .52. 

jiniwiaitont : — Dbtd. hro.)ke r. Mitchell (1840), 8 I>owl. 392. 
Refd. Allonby r. Proudlotk (183.'i)i 4 Dowl. .'14 ; Hhciry v, 
OkCH {18.36), 1 liar. U W. 119 ; Mooro v. Darlcy (1846). 1 
(J. H. 416 ; Paxton v. Orcul North of EnRland Ity. Co. 
(1810). 8 Q. R. 938; JtobertH v. Khcihardi (1867). 3 
C. R. N. H. 482. 

1152a. Existence of written contract — Signa- 

ture by one party only.] — (1) To constitute a 
contract in writing it is not necessary that 
such contract should bo signed by both 
parties, Sc the recital in an award of thp exist- 
oneo of a contract in writing between the 
parties when in fact the contract has been 
sigmed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a tleciwon of a Div. (Jt. 
setting aside the awin-d t)f an arbitrator for 
erior of law A as being bad on the face of it. 


the leave of that ct. or of the Ot. of Appeal 
to appeal from the decision is not necessary, 
as Supreme CJt. of Judicature (Procedure) 
Act, 1894 (c. 16), s. 1 (1) (5), has no applica- 
tion. — R uf (T. a.) & Co. ti. Pauwbls, [1919] 
1 K. B. 666 ; 88 L. J. K. B. 674; 121 
L. T. 36 ; 83 J. P. 160 ; 36 T. L. R. 322 ; 
63 Sol. Jo. 372, 0. A. 

1165. Add, Annotations : — ^Mentd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. O. 268 ; Larrioaga 
V. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 46 ; Rocking- 
ham Sisters of Charity v, R., [1922 ] 2 A. O. 
316. 

1172. Add. Annotation : — ^Mentd. Cayzer, Irvine 
V. Board of Trade (1926), 95 L. J. K. B. 1054. 
1182. Add. Annotation : — Refd. Re Rubel Bronze 
Sc Metal Co. Sc Vos, [1918] 1 K. B. 315; 
Robert (A.) Munro Sc (^o. v. Meyer, 2 

K. B. 312. 

1187. Add. Annoiaiione : — Consd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. Mentd. 
Manbre Saccharine Co. v. Corn Products 
Co., [1919] 1 K. B. 198; Clark v. Cox. 
McEuen, [1921] 1 K. B. 139; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 208. 

1188. Add. Annotations : — Refd. Lebeaupin v. 
Oispin (1920), 124 L. T. 124 ; Sheik Moham 
mad Habib Ullah v. Bird (1921), 37 T. L. R. 
405. Mentd. Montevideo Gas Sc Drydock 
Co. V. Clan Line Steamers (1921), 37 T. L. R. 
644 ; Taylor v. Bank of Athens, Pinnock v. 
Bank of Athens (1922), 128 L. T. 795 ; Finlay 
V Kwik Hoo Tong Handel Maatscliappij. 
[1029] 1 K. B. 400 ; Kaufmann v. British 
Surety Inscc. (1929), 45 T. L. H. 399. 

1263. Add. Annotation : — Refd. Weber v. Biikettf 
[1925] 1 K. B. 720. 

1281. Add. AnnoicUion: — Mentd. Royal Commis- 
sion on Sugar Supply v. Kwik-Uoo-Tong 
Trading Soc. (1922), 38 T. H R. 681. 

1288. Add. Annotation : — Refd. Weber r. Birkett, 
[1925] 1 K. B. 720. 


1109 vUi. .]— Where the 

arbitrators did not moot together 6c 
blgn the lorinal doouiuent lu tlie 
presence of each other : — Senile : the 
award was invalid. — H arrison e. 
Harrison (1918), 41 O. L. 11. 196; 
13 O. W. N. 246.— CAN. 


1109 ix. .] — Rtb Farm 

Co. V. BRITISn OXK iN'SUKANCK CO , 
1/ri).^ [19241 3 1). L. R. 706 ; 3 


j/ro., ixtfxsj o If. . 

W. W. R. 16.— CAN. 


PART IV. SECT. 5. 

1125 X. .1 — An award made 

upon an arbn. under Municipal Act is 
published A\hen notice thereof is given 
by the arliltrators to the municipality. 
— lie SwiciNBsoN & Munioihalitt or 
CHARLKBWOOD, [19171 1 W. W. R. 
293 ; 27 Mon. L. R. 234.— CAN. 


PART IV. SECT. 8, SUB-SECT. 1. 

1165 i. Must covfonn to 
— The awards in those coses, making 
special provision %vitb regard to the 
1 epniring & keeping up a miU-dani, etc., 
weio held bad as beyond the submission 
iSc power of the arbitrators . — lie Hai.k\ 
6c 1* VMS (1854), 1 P. R. 173.— CAN. 

PART IV. SECT. 8. SUB-SECT. 2.— A. 

1161 xi. .1 — The umpire is 

bound by the terms of tbe submission, 
Sc be oannot make an award not within 
its scope. — PoRnat v. Porter (1921), 
55 I. L. T. 206.— IR. 


PART IV. SECT. 8. SUB-SECT. 2.— B. 


8 I, .1— Hrfd ,• the arbitrators 

bad no power to include in their award 
Interest on the amount found to be the 
value of the property from the date 
of taking possession. — Toronto City 
COKPN. V. TORONTO RY. CURFN., [1926] 
A. C. 177. P. C.— CAN. 


sa. Reference of ** accuracy ’* _ 

" justice ** of accounts. 1 — Held : the 
arbitrator was appointed to adjust the 
accounts between the parties on a fair 
& equitable basis, & had a discretion 
whether any interest should be allowed 
to either party, & in the ozorcise of that 
disorctlon was not bound to apply any 
rule of law. — F isher v. Matson & Co., 
Matson & Co. v. Fisher, [11*18] 
N. Z. L. R. 1.— N.Z. 


PART IV. SECT. 8, BUB-SECT. 2.— C. 

1185 il. Award dismissing claim 

for short delivery.] — Held : words " any 
claim or dispute arising in oonneotiou 
with this contract " in the arbn. clause 
included a claim for short delivery of 
goods. — Qbamandi Lal-Narajn Das 
V. Churanji Lai,-Pokhar Mal (1923), 
1 L. R. 4 Lab. 168.— IND. 

11881. Submission of any westion 
arising under contract — Award giving 
damages for non-delwery .] — Where a 
contract provided for a reference to 
arbn. of onv question arising under it : 
— Held : the proper oouclustoa upon 
the ovldcuce was tliat the parties, by 
their course of oonduct before the 
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arbitrators, established that the ques- 
tion as to the damages was a matter 
in dispute & a subject of the reference. 
— Re Beaver Wood Fibre Co., Ltd., 
& American Forest Products 
CORPN., [1920] 47 O. L. R. 690 ; 54 
D. L. R. 072 ; 18 O. W. N. 281.— 
CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— G. 

g(p.479)i. Valuation tobeflaedas 

in open market — Absence of any market. 1 
— Canadian Pacific Ry. CJo. v. Windb- 
BANK, [19171 3 W. W. R. 99.— CAN. 

ql. .1 — The points for decision 

on a submission to arbn. were on which 
partner rested the responalbllty for tbe 
causes necessitating dissolution. Sc 
on which condition the partnership 
shordd be dissolved : — Held : this did 
not give Jurisdiction to the arbitrator 
to award payment by one psurtner of 
damages because of premature dissolu- 
tion of the partnership. — Re Arbitra- 
tion Act, lie Guyot & Vioodbet & 
Award made by Oobbkun, [1919] 3 
W. W. R. 957.— CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— D. 

1286 Iv. Delivery of goods “ in 

fedr proportion to cM imports .”] — 
Held: tbe direction to deliver goods 
** in fair proportion to all imports ** 
was uncertain Sc lacking in finality & 
therefore not enforceable. — Thomp- 
son, Mbooiit Sc Co., Ltd. r. Moody 
(1920), 21 S. R. N. S. W. 126 ; 37 
N. 8. W. W. N. 267.— AUS. 



Vol. n.— Arbitration. Cases 1291— 1598a. 


1291. Add, Citation: — 7 Mod. Rep, 346. 

1307. Add, Annotation : — Mentd. Re Boks & 
Peters, Rushton, [1010] 1 K. B. 401. 

1326. Add. Annotation .* — ^Rofd* Woodrow v. 

Trawlers (White Sea Grimsby), Ltd.. 
U0301 1 K. B. 170. 

1357a. .] — OoasTA .0 (0. T.) & Co. v, 

Newsum (H.) Sons & Co., No. lOoSa, ante, 

1857b. .] — Labrinaqa <te Co. v. Societk 

Fbanco>Ambricatne de^ Phosphates db 
Mbduli;.a, No. 1067a, ante. 

1861. Add, Citaliow : — 88 L. J. ]&. B. 227 ; 1 19 
I.. T. 653 ; 83 J. P. 0. 

Add. Annotation : — Refd. Re Fiscel & Mann 
& Cook, [1919] 2 K. B. 431. 

1361a. .] — Arbitrators made their award 

in an alternative form stating a special case 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notice of intention to apply 
to the ct. was given before a date speciikHl ; 
&> in the alternative making an award in 
fav'^our of one of the parlies if, as was tlic c.a&o, 
no such notice was given. The case was sot 
down for argument in the special paper : — 
Held : the condition was reasonable Ac tlu* 
award was good, so that tbero was nothing lor 
the ct. to deal with. — L yon (J. L.) Sc Co., Li’o. 
V. Uaddocic, PAnKER & Co., [1919] W. N. 1 1. | 

1398. Add. Ayinoiaiion : — Mentd, Ayscough ' 
Sheod Thomson (1923), 92 L. J. K. B. 878. i 
Reserved for consideration If | 
required.] — Re O’Oonou & Whitlaw’s Ariu- 
TRATION, No. 049a, a)Ue. 

1421. idd. Annotation: Refd. W'oodnnv v, 
Trawli'rs (White Soa Ac (irinisby), Jitd., [1030] 

I Iv. B. 170. 

1435a. .] — (1) Where parties submitted all 

matters in difference to nrbu., Ac the award, 
after reciting the submission, awarded that 
n certain sum was duo & OAving from one party 
to the other: — Held: the award must be 
intended to be made on all the matters 
referred. 

(2) It appeared by affidavit that the* claims 
of one of the parties consisted of items lor 
money due, & also for prospective damages, 
in consequence of a contract between the 


arties being put an end to by the other side, 
ut as it also appeared that each of the claims 
was investigated before the arbitrators: — 
Held: a general finding was sufficient that 
a balance was duo to one of the parties. 

(3) Where on a rof^enco one of the partu*s 
admits the claim of the other, but seeks to 
'reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the set-off. — Re Croydon Canal Co. 
(1830), 1 Per. & Dav. 391. 

1439. Add, Annotation : — Mentd. .Toaohimson t*. 
Swiss Bank Oorpn., [1021] 3 K. B. 1 10. 

1461. Add. Annotation : — Refd. Weber v. Birkott, 
[1025] 1 K. B. 720. 

1467. Add. Annotation: — Refd. Wobor r. Birkett, 
[1025] 1 K, B. 720. 

1468. Add. Annotation : — Refd. Weber v. Birkctt, 
11925], 1 K. B. 720. 

1472. Add. Annotation : — Refd. Weber v. Birkott, 
[1925] I K. B. 720. 

1473. Add. Annotation : — Refd. Weber v. Birkott, 
[1925] 1 K. B. 720. 

1477, Add. Annotation :• -'Hold, Weber v, Birkott, 
[1925] 1 K. B. 720. 

1497. Add. Annotation : — Consd. Weber v. Blrkett, 
(1925] 1 K. B. 720. 

1506. Add. Annotation ; —Refd. Weber y. Blrkett, 
[1925] 1 K. B. 720. 

1511. Add. Annotation : — Refd. Caven v. Canadian 
Pacillc Ry. (1925), 133 L. T. 774. 

1516a. .] — Re (htoYDON Canal Co., No. 

1 135a, ante. 

1503a. .] — A.-O. for Manitoba v. 

Kelly, No. 238a, ante. 

1598, Add. Annotations : — Dlstd. Cliampsoy Bliara 
V. Jivraj Balloo Spinning & Weaving Co., 
[1023] A. 0. 480. Consd. Kolantan Govern- 
ment V. Buff Development Co., [1923] A. C. 
395. 

1598a. .] — Certain trawlers were insured 

OB to three-quarters of their value in the B. 
Insurance (Jo. To save their vessels from 
destruction by enemy submarine, tlie owners 
cut away the trawls, which wore not insured. 
Sc claimed a general average contribution 


PART IV. SECT. 8. SUB-SECT. 3.— E. 

•b. Award of »um subjed to vorfa- 
tion — “ Good db aptcial reaaons.”l — 
Nobijb V. Campbellford. Lakb On- 
tario Sc Wbstkrn Ry. Co. (1918), 21 
Can. Ry. Cos. 380. — CAN 


•0. Award for pat/ment for working 
to eatinuUed *’ depth.] — Aa award 
stated that a contraotor was entitled 
to payment at the contract-price for 
the drillluz to an estimated depth of 
2.400 feet, saying nothing abont the 
amount to which the contractor was 
thus entitled : — Heid : the amount of 
the ootttract-prioe Sc credits allowed 
could be ascertained by evidence. 
Sc the use of the word ** estimated ** 
in the award was definite Sc amoauted 
to a fixing of the depth at 2,400 feet. — 
McNacoeit V. Stoices-Stbphens Oil 
Co.. Ltd., 11919] 1 W. W. B. 952.— 
CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— L. 

1356 i. Av»xrd aetUinp diapiUe — 
Attemative if couH t^auld decide 
differently.] — An arbitrator awarded a 
certain sum. Sc, in the event of the 
Supreme Ct. determining that certain 
views expressed by him in his reasons 

J.S. 


wore erroneous, a certaJn larger sum : — 
Held : In the absence of any such 
dotorminatlon tbo alternative award 
did not come into oporatJon, & tbo 
award was not thereby rendered nneor- 
taln. — Melbourne Barbouh Tbubt 
CoAiBS. V. Hancock, (1027) V. L. 11. 
418 ; 39 C. L. R. 570 ; 11027J Argus 
L. 11. 245.— A US. 

PART IV. SECT. 8, BUB-SECT. 9.— D. 

1617 1. Iteference of two separate mat- 
tera — One award.] — Held : the award 
must bo referred to the arbitrator to 
draw up two awards. — He Dreyfus 
Sc H. A. Milling & TR.vDiN'a Go , 
U923J S. A. S. R. 75.— AUS. 

PART IV. SECT. 10. 

1520 V. .] — ^Whero an arbu. 

award is valid as to a part thereof Sc 
void as to another part, the valid por- 
tion, if severable from tlio rest, is 
enforceable.— CirY of 8wift Current 
V. Leslie, (1920] 1 W. W. It. 4(i7 : 
62 D. L. R. 532.— CAN. 

1641 il. .1 — ^An award contamed 

two directions : — Held : tbo two 

dlroctioDB could not be seveied. Sc, , 
although the first direction was valid. 1 

161 


the seixmd direction being invalid 
judgment must be entered fur deft.— 
Tuo.wi'son, Megoitt ^ Co., Ltd, v. 
Moody {1920). 21 8. Tl. N. S. W. 125 ; 
37 N. S. W. W. N. 207.— AUS. 

PART IV. SECT. 18, SUB-SECT. 1. 

J 594,1. 1— Tho ct. has 

jurisdiction to sot aside an award where 
an error of law appears on tho face of 
it. — He Casswbll Sc Co., Ltd. Sc 
Donald Sc Jacobs, Ltd., [L921J N. 2 
L. R. 308.— N.Z. 

1594 111. .J— Salkii Ma- 

HOUED Umbr Doosal V. Natuooual 
KbssamaL (1927). 61 L. R. Ind. App. 
427 ; 1. L. IL 65 Colo. 120.— IND. 

1594 Iv. .] In dotrrinlnlng 

whether an agroemont to alildo by the 
result of an arbu. Is binding, a 
tluotlon is to bo drawn botwoen the 
case where parties to a ooutract 
generally refer their “ dlflerenoos ” 
arising therefrom Sc tho case where a 
HpefUlo question of foot or law is 
subnutted. lu the former case tho 
fa<t that tho arbitrator was wrong Jo 
point of law Is ground for sotting the 
awanl aside. — He Wood Sc Mu.m'* 
Co., Ltd. (H. C.), 1192S1 1 D 
•Oil; (192812 W.W.R. 074.— CAN. 

11 
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against the co., of which the owners were 
members. The rules provided that all dis- 
putes should be settled in the first instance 
by a general meeting of the co.| or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyets. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a submission which 
provided that ** all matters in difCerence in 
reference .to the said claim for a general 
averse contribution are referred,*’ etc. The 
umpire by liis award ignored the claim for 
general avera^. On a motion to set aside 
the award : — Held : it was bad as disclosing 
an error in law on the face of it ; &, having 
regard to the general terms of the submission, 
it was not open to reaps, to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, &; the award must bo set aside. — 
Pabsons V. Brixham Fishing Smack Insur- 
ance Co., JJTD. (1018), 118 L. T. 600 I 14 
Asp. M. L. C. 307 ; stA nom. Re Parsons & 
Bkikiiam Fishing Smack Insurance Oo., 
Ltd , 02 Sol. Jo. 384, D. 0. 

1508b. .] — An error in law on the face 

of an award means that one can find in the 
award or in a document actually incorporated, 
as, .for instance, a note appended by arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from wha^ is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special legal proposition which 
is unsound, the award will stand. — C hampsey 
Bhara & Co. V. JivBAJ Balloo Spinning & 
Weaving Co., [1928] A. C, 480 ; 92 L. J. P. O. 
103 ; 129 L. T. 166 ; 39 T. L. B. 253, P. 0. 

Annotation — Mentd. Hlrjl Muiji v Cbeong Yue S.S. Co., 
1192GJ A C. 407. 

1699. Add. Annotations : — Consd. Re Cogstad & 
Newsum, [1921] 1 K. B. 87 ; A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. C. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Go., [1923] A. C. 480 ; Kelantan Government 
V. Duff Development Co., [1923] A. 0. 395 ; 
Northwood v. L C. C. (1927), 137 L. T. 49; 
Boberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 690. Mentd, Payxu v. Saun- 
ders, [1919] 2 K. B. 681 ; Taylor v. Bank 
of Athens, Pinnock v. Bank of Athens (1922), 
91 L. J. K. B. 776; Finlay v. N. V. Kwik 
Hoo Tong Handel Maatschappij, [1928] 2 
K. B. 604. 


1608a. Immaterial to deelston.] — BuBaasR A 

Oo. V. Barmbtt, No. 1822a, post. 

1614. Add, Annotation A.-G. for Mani- 

toba V, KeUy, [1922] 1 A. O. 208. 

1622. Add, Annotation : — ^Reld. Be Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 

1624. Add. Annotations : — ^Expld. Be Becker, Shil- 
lan A Barry, [1921] 1 K. B. 891. Refd. Lar- 
rinaga v, Iwc. Franco-Americaine des Phos- 
phates de Medulla (1922), 02 L. J. K. B. 45. 

1643. Add. Annotations : — Refd. A.-G. for Mani- 
toba V. KeUy, [1922] 1 A. O. 268 ; Kelantan 
(jk>vemment v. Duff Development Co., [1923] 
A. C. 395. 

1644. Add. Annotation : — Refd. Kelantan Govern- 
ment V. Dull Development Co., [1923] A. C. 
395. 

1644a. .] — Though an award may be set 

aside for an error of law appearing on the 
face of it, & though a question ot construction 
is, gener^y speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., then the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not coimtenance, then 
there is error in law which may be ground 
for setting aside the award ; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose. — Kelantan Government v. 
Duff Development Co., [1923] A. C. 895 ; 
129 L. T. 366 ; 39 T. L. B. 337 ; 67 Sol. Jo. 
437, H. L. ; previous proceedings^ sub nom. 
Duff Development Co. v. Kelantan 
Government, [1923] 1 Ch. 886, O. A. 

Annotation : — Mentd. Diokinsonv Del Solar, [1930] 1 K D. 

376. 

1645. Add. Annotations: — As to (1) Apprvd. 
Champsey Bhara v. Jivraj Balloo Spinning 
A Weaving Co., [1923] A. 0. 480. Consd. 
Boberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 590. Refd. A.-G. for Manitoba 
V. KeUy, [1922] 1 A. C. 268; Kelantan Gov- 
ernment V. Duff Development Co., [1923] 
A. C. 896. 

1647. Add. Annotation : — Consd. Kelantan Gov- 
ernment V. Duff Development Co., [1923] 
A. C. 396. 

1667. Add. Annotation: — Consd. Sutherland v. 
Hannevig, [1921] 1 K. B. 886. 


1699 I. In special ease sub- 

mitted to Hiffh Court.}—Re BasomN Sc 
Drapbby Imporuno Co., Ltd., No. 
1059 1. ante.— N.Z. 

160411. .Apparent on foes of 

award.] — Jietd .* the mlntake rendered 
the award Invalid. — B saoii v. Hydro- 
Elbctrio Power Commission op 
Ontabio,^ U9^^ D, L. R. 995 ; 66 

1606 vll. Omission to mention 

agreed disposiUon of propertp.] — Held : 
the arbitrator was entitled to supply 
the omission by an addition to the 
award. — D kbrbt e. Debrkt. [19171 
8 W. W. R. 608 ; 10 Saak. L. R. 366.— 
CAN. 


PART IV. SECT. 13, SUB-SECT. 2.— 
B. (a). 

1626 i. General reference of all mat- 
ters in dispute.] — Held: the parties 


were bound by the arbitrator’s award 
however erroneous In law It might be. 
— ^National Mobtoaob A Aobnoy 
Go., Ltd. v. Bbaid Sc Co., [1923] 
N. Z. L. R. 983.— N.Z. 

1680 vi. .) — Wbeare a question 

of law has been snbraltted to the 
arbitrators their deolsion Is not open 
to review . — Re MoNauoht A Stoexs- 
Strphbnb On. Go., Ltd. (No. S) 
(1919), 14 Alta. L. R. 148.— CAN, 


PART IV. SECT. 18. SUB-SECT. 8.— 
B. (6). 

1649 vil. .1 — It Is no ground for 

setUng aside an award that an ex- 
amination of the materials befeure the 
arbitrator disoloses that his findings 
are unsupported by, or against, the 
weight of evidence. — ^L atham v , Fos- 
TSBB AUSTBAUAN FIBRES, LTD., [1026] 
V. L. R. 427.— AU8. 
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PART IV. SECT. 18, SUB-SECT. 8. 

1666 iii. For ** Sandford v. Sand- 
ford ” read “ Sanford v. Sanford.” 


1665 iv a. — .1 — Where an 

arbitrator has made an award in respect 
of a claim involving the proof of a 
number of items, an affidavit of the 
arbitrator eetting out the items in 
respect of which he has made his 
award, A the amount he awarded in 
respect of each item ot the claim, is 
inadmissable in evidenoe. — Hallioan 
.. Lawson (1922), 22 S. R., N. S. W. 
601 : 39 N. B. W. W. N. 204.— AUS. 


1666 iii, Rffeot ofstatuts— 

Arbitraium Aet. 1914 (e. 66).}— Held: 
the arbitrator had power to amend his 
award under s. 10 (e) ot the above Act. 
— Re WeiTB A City of Tobonto 
(1917), 38 O. L. R. 387.— GAN. 



ie«8a Aot ot 1889, s. 7 (o).]— An 

arbitrator in making his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award : — Held : 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 
insert, the fact that he had fc^ed to choose 
apt words to con\ey his meaning was not i 
an accidental slip or omission ’* entitling ! 
him to amend his award under the above ' 
sect., &, the amended award must bo sot 
aside. — Sutherland & Co. v. Uanneviq 
Brothers, Ltd., [1021] 1 K. B. 330 ; 
00 L. J. K. B. 225 ; 37 T. L. R. 102; 
avb nom. Re Sutherland & Go. & Hanneviq 
Brothers, Ltd., 125 L. T. 281 ; 15 Asp. 
M. L. O. 203, D. O. 1 

1660. Add, AnnoitUion : — ^Refd. Sutherland v. 
Hannevig, [1021] 1 K. B. 336. 

1608. Add, Annotations : — Retd. A.-G. for Mani- 
toba V. Kelly, [1922] 1 A. 0. 268. Mentd. 
Larrinaga v. Soc. Franco-Americaino dcs 
Phosphates de Medulla (1022), 92 L. J. K. 13. i 
qJ CharitV V. B.., 

[1022] 2 A, a 316. ‘ 

1701a. Liability to cross-examination.] — In | 

June, 1913, claimants, R. & Go., efCected an 
insurance with reaps., an insurance co., | 
whereby the insurance co. agreed that, if at ' 
any time during the period covered by the 
policy the promises of claimants should be 
destroyed by Are, & their business should bo 
thereby interfered with or Interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine montlis, on account , 
of annual net profit dc charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 
turnover for the corresponding month of the 
year preceding the fire as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should bo assessed by 
claimants* auditors, L. & G. A condition 
on the back of the policy provided for 
reference to arbn. of all diuerences arising 
out of the policy. The premises of claimants 
were destroyed by fire on July 22, 1913, a 
date within the period covered by the policy, 
G., a member of the firm of L. dt G., duly 
assessed the amount of the loss suffered by 
c l ai mant s in respect of profits for the period 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 


VoL IL— tAibttndon. Oaies 16688— 17S1. 

G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so appear on the face of the assess- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence ot the fire. There 
was no suggestion of any fraud on the part 
of the assessor ; — Held : as G., whether 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony ho could 
be cross-oxaininod on all relevant issues 
ds consequently could be cross-examitind 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire. — U echeu A 
t'o. V, North British & Mfucantile Inhuu 
ANCB Go., [1916] 3 K. B. 277 ; 84 L. J. Iv. 13 
1813; 113 L T. 827, D. G. 

1706. Add. Annotations : — Mentd. Stollmt'yo 

Trinidad Lake Petroleum Co,, [1918] A. G. 
498, n. ; Slack v. Ijeeds Industrial Co-opera- 
tive Soc., [1923] 1 Ch. 431. 

1716. Add Annotation : — ^Mentd. Spencer v, 11 em- 
muide (1922), 128 L. T. 33. 

1722a. Reference to umpire by arbitrators — 

Custom of the tallow trade.] — Pltfs. sold to 
defts. a quantity of paralfm wax under 
contract providing, “ any dlaputo aiising 
under this contract to bo settled by arbitrfit ors 
in London in the usual way.” A claim was 
made by defts. against pltfs., & the arbitrators, 
being unable to agree, appiiinted an umpire 
by a document headed, ” the use of this form 
constitutes a submission to the rules of the 
assocu.,” i.e., the Lonilon Oil <fc Tallow 7Vades 
Assocn. The umpire awarded that defts.’ 
claim failed & that they were to pay the costs 
of the arbn. 1'he rules of the assocn. provided 
for an appeal to an appeal committee, ^ 
defts. claimed a liglit of apiieal. Pltfs. there- 
upon brought an action against defts. to 
recover the costs of the arbn., & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whoso decision would bo final : — 
Held: the heading did not tppiy & the umpire 
was really appointed in puisuance of the 
original agreement as to arbn. k not under the 
rules of the assocn., & pltfs. were entitled to 
recover. — Palmer A Go., Lid. v. Pilot 
Trading Go.. Ltd. (1929), 45 T. L. R. 214. 

1735. Add. Annotation : — Refd. Gonquer v. Boot, 
[1928] 2 K. B. 336. 

1788. After this case add ** Personal representa- 
tive.]-— -STea Vol. XXIV., p. 621, Nos. 6508, 
6509, A compare original volume, pp. 393 
et eeq.” 

1761. Add. Annotation : — ^Refd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 


1671 vll. Dnieee aneard not 

fruty tMing arbUrainr‘$ opinion.]— 
Aq appellate ct. should not interfere 
to vary an award unless It is satisfied 
that the award did not truly represent 
the honest opinion of the arbitrators 
as to damagei'. or that their basis of 
valuation was erroneous . — He Soorr & 
OSBAWA Town (1932), 63 O. L. K. 
504.— CAN. 

1671 vUI. — Power to increase 
omowU.}— The amount awarded by 
ma airbitrator may, upon consideration 
of the evidence, be increased by the 


appellate ct. — L akb Erik Sc Nortubbn 
Rt. Co. V. Brantford Golf Sc 
CocTNTRTCLtmaviS), 21 Can. Ky. Cas. 
360 : S3 D. L. R. 219.— CAN, 

PART IV. SECT. 15, 8UB-8E0T. 2.— 
A. <b}. 

1723 Ki. Ikanages — VnUae 

wrong principle followed.] — Lakf Erie 
Sc Northern Rt. Co. v. Muir (1918), 
21 Can Ry. Cas. 360.— CAN. 


PART IV. SECT. 16, SUB-SECT. 2.— 
A. (e). 

n i. .] — Where arbn proceed* 
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ItiRB aro initiated by a provinolal 
railway co. Sc intiob of thn evidence is 
reoelvira before an snialKumAtlou of the 
CO. with a Doiniuloii railway co. Is 
olfocted Sc the nror et dlnss are allowed 
to proceed after the amal^rantatlon, 
iintil practioali> all that retnalnod to 
be done Is the inaklns of the award, 
the Ijotninioa co. is bound by thn 
award made as a result of siirh 

} >roteedlogs. — Hankt v. Cavadiw 
s'ouniKBN Kt. Oo,, 119171 w u n 
106, 30 D. L. R. 6U.— CAN. 



Oam 17S8— ueSk. Enoush aiid Empibb Digest Sgpflemeet, 


1768. AM, AnnoUdion : — ^Retd. Ayscough v, Sheed 
Thomson (1928), 92 L. J. K. B. 878. 

1761. AM, AnnoUdion : — ^Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. AM. AnnoUdion : — ^Refd. Ayscough v, Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1799a. Single judge of High Courtj— Pro- 

DUOB Brobbrs, Ltd. v, Blyth, (Greene, 
JouRDAiN & Oo., Ltd., No. 1900a, post, 

1822. AM, AnnoUdiona : — ^Refd. Buerger v. Bar* 
nett (1919), 69 L. J. K. B. 161 ; Czamlkow 
V. Both. Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised Immaterial.] — 

(i) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
H. 1 1 , to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact makes the question which would be 
raised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision. — ^Buerger & Oo. v. 
Barnett (1919), 89 L. J. K. B. 101 ; 120 
L. T. 670 ; 86 T. L. R. 260 ; 63 Sol. Jo. 391, 
D. 0. 

1822b. .] — When questions of law arise in an 

arbn. it is of the greatest importance that the 
right of the parties to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed tb^ougl all the stages 
of its own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & Ids 


award will be set aside. — Re Fischel & Oo. 
dc Mann dt Cook, [1919] 2 K. B. 481 ; 121 
L. T. 275 ; eub nom, Fisohbl & Oo. v, Mann 
& OooK, 88 L. J. K. B. 1173, D. 0. 
i825a. Disregarding statute passed after hearing 
but before issue of award.! — (1) Besps. 
to an arbn. had hired of claimiuit, for a 
certain period, a number of horses which, 
on the outbreak of war dfc before the expiry 
of the period, were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 31, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date or the seizure, but not 
afterwards. On Julv 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration : — Held : whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, &, consequently, 
there was no misconduct ; the parties were 
not taken by surprise, A the award was good. 

(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. before the issue 
of the award, constituted misconduct. 1 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. Lawrence, J.). — 
Osmond v. Woolley (1917), 87 L. J. K. B. 
822 ; 118 L. T. 29 ; 34 T. L. R. 133, D. 0. 


PART IV. SECT. 16, SUB-SECT. 2.— O. 

•d. JvrUdidion of court ordering 
reference 1 — Whore au order for a 
loforcnco ifl made with the oonsont 
of the Holrs on both aides, 6c arbi- 
trators are appointed in puraueuice of 
siioh order, sc the arbitrators take 
evidence Sc file their award, oounaei 
for both parties taking no objection 
to the regularity of tlie proceedings, 
the parties wi!i not be permitted, after- 
wards, to attack the award or the 
subsequent proceedings on the ground 
that the ct. by which the order for 
retorenco was made had no Jurisdiction 
to do so. — H all v. Elkotbio Combb. 
or La WBRNCETOWN, 11921] 64 N. S. R. 
283 ; 67 D. L. It. 635.— CAN. 

PART IV. SECT. 16, SUB-SECT. 1. 

al. Compulaorv reference-^ 

Svbaeauent votuntary submuston.] — 
Held: the award of the arbitrator 
was pot open to review by the ct. — 
Royal Commission of Wheat Sup- 
pubs V. Usher Sc Co., Ltd., [1920] 2 
I. R. 483.— 1R. 

• U. .1 — Lacostk r. Cedars 

Rapids M andfacturino &c Power Co.. 
[1928] 2 D. L. R. 1. — CAN. 

^ Ul .1 — Under its inherent Juris- 

diction, the power of the ot. to set aside 
an award depends on whether it is 
bad on its face or on some ground 
>\hicb is more or less an extension of 
the sauie principle. — Re Wood Sc 
Mujcin Co., Ltd. (B. C.), 110281 4 
D. L. U. 611 ; (1928] 2 W. \V. R. 074. — 
CAN. 

1788 i a. AppeUate Division of 

Supreme Court.] — An appeal from or a 
motion to sot aaide or remit an award 
must be to the Appellate Dlv. of the 


Supreme Ct. — Snidfr v. Mili.br, [1924] 
3 l5. L. R. 617 ; 1 W. W. R. 1163 ; 20 
Alta, L. It. 237 ; ajfg., [19241 1 D. L. ft. 
198 ; [1923] 3 W. W. R. 1376.— CAN. 

1802 iii. .1 — In a submis- 

sion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein. Sc that the decision of the 
arbitrator should bo final Sc binding 
upon both parties : — Held : this agree- 
ment was void 08 against public poUoy. 
— Beach v. Hydro-Elbotrio Power 
Commission of Ontario, [1924] 4 
D. L. R. 995 ; 66 O. L. R. 35.— CAN. 

PART IV. SECT. 16, SUB-SECT. 2.— A. 

0 1. .] — ^Unless in the procedure 

adopted by the arbitrators there has 
been something radically wrong or 
vloioua au award cannot bo impeached 
on the ground that the teohuioal web 
of Judicial procedure Sc rules of evidence 
which surround Judioial procedure were 
not strictly adhered to. — ^M adriq 
Shwb Hpu V. U Min Nyun (1925), 
1. L. R. 3 Ran. 387.— IND. 

1 (p. 547). For ‘*IND.»* read 
** CEYLON." 

ts. Award reriitno order of reference 
not fixing time for deiiveru of award .] — 
Held : an award which recited an 
order of reference not fixing a time for 
delivery of tho award was primA facw 
liable to be sot abide, but Supreme Ct. 
Ordinance, 1876, of the Gold Coast, 
Ord. 62, rr. 12 (c) Sc IS, prevented the 
omission from having that efleot. — 
YaMIKB KwEEU V. ANNOR ADJAYK, 
[1926] A. C 765; 95 L. J. P. O. 157; 
135 L. T. 642.— GOLD COAST. 

PART IV. SECT. 16, SUB-SECT. 2.— B. 

w (p. 648) i. .1— The mis- 

oonduot referred to in Arbn. Act, 
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B. 14 (2) is " legal miqcondnct." In 
determining whether there was *' legal 
misconduct *’ on the part of the 
arbitrator which viould justify the 
setting the award aside, the ct. may 
look at the evl donee adduced before 
him, in order to ascertain whether he 
acted on evidence ^hich was wholly 
inadmissible Sc which went to the root 
of the question before him. 

Wiiile in the present case, an arbn. 
os to the loss suffered by the seller of 
goods because of their non-acceptance 
by the buyer, the arbitrator was held 
to have erred in allo^ving the seller to 
“ split " his case, yet. as he bad 
exercised a discretion in the matter 
tc no substantial injustice was 
occasioned thereby, the course adopted 
did not invalidate the award. — 
Re Wood Sc Malkin Co., Ltd. (B. C.), 
[1928] 4 D. L. R. 511 ; [1928] 2 

W. W. R. 674.— CAN. 

y (p. 548) For ** IND." read " CAN." 

ol. Refusal to state ease .] — 

Neglect by an arbitrator to state a ease 
for tho opinion of tho ct. after being 
definitely asked by either of the parties 
to do so Is prima facie teohnioal mis- 
oonduot for which his award may be 
sot aside. — Fisher v. Matson Sc Co., 
Matson Sc ,Co. e. Fisher, [1918] 
N. Z. L. R. 1.— N.Z. 

1811 ii a. .] — Where in a paving 

contract with a city the oity*B engineer 
is made arbitrator, he must guard 
against being unduly influenced by his 
employers ; Sc if it appears that he is 
so biased as to be likely not to docido 
fairly, then the contractor will not be 
bound by his decMon. — Blomb v. 
City of Rbolsa, [1920] 1 W. W. R. 
311 : 50 D. L. R. 93 ; 13 Alta. L. R. 
94.— CAN. 



Vol. IL—ArliitratioD* Cam 1826—1918. 


1826. Add, Annotations .•—Held. Cayzcr, Irvine v. 
Board of Trade (1020), 96 L. J. K. B. 1054 ; 
Ramdutt Bamkissoo Das v. Sassoon (1020), 
98 L. J. P. C. 68. 

1827. Add, Annotation : — Refd. lie Boks & Peters, 
Hushton, [1019] 1 K. B. 491. 

1839a. Surprise.] — It is no ground for setting aside 
an award that the unsuccessful pai‘ty 
suffered a surprise ; as an arbitrator would 
have power to postpone the proceedings upon 
any reasonable application for that purpose. 
— Solomon v. Solomon (1859), 28 L. J. Kk. 
129. 

1889b. What amounts to.] — Osmond v 

Woolley, No. 1825a, ante. 

1846. Add. Atinoiation : — Refd. Delahunt v. Moody 
(1027), 21 B. W, n. 0. 688. 

1850a. Objection to authority of arbitrator 

to determine dispute.] — The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares in the co. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by Are, ho sued the insxirancc co.s. 
to recover the loss, but tlio actions were 
8 t,a 3 ’ed & the matter was referred to ai‘bn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole share- 
holder in the co. was also a creditor of the 
co. to a large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods Insured & disallowed the claim : — 
Jleld : claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it. — 
Macaura V, Northern Assurance Co., 
11925] A. 0. 619 ; 94 L. J. P. C. 154 ; 133 
Lr. T. 152 ; 41 T. L. R. 447 ; 60 Sol. Jo. 
777 ; 31 Com. Cas. 10, H. T.. 

Annotation Kentd. Hirjl Mulji v. Cboonff Yuo S..S Co. 

11S2G) A C 497. 

1851a. .] —Dexters, Ltd. v. Hill 

Crest Oil Co. (Bradford), No. 1083b, ante. 


1857a. By motion.]— Any objection to an award 
on the ground of misconduct or irregularity 
on the part of an arbitrator must be taken by 
motion to set aside or remit the award. Si if 
not 60 taken [within the time limited by 
R. S. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
Cur.). — Opprnheim Si Co. v. Mahomed 
Haneep, [1022] 1 A. C. 482 ; 91 L. J. P. C. 
205 ; 127 L. T. 196, P. C. 

Annotation: — Apld. Scrlmagllo v, Thoruett Sc Fobr (1924), 
131 L. T. 174. 

1857b. ,] — SCRIMAOLIO V. Tuornwtt & Peiir, 

No. 135a, ante. 

1857c. Entered in special paper.]— A motion 

to set aside on award which has boon stated 
in the form of a special case sliould bo entered 
in the special paper, & botli the motion Si the 
special case should bo argued before the 
judge who takes the special paper. Where a 
special case has been set down in the 8i)ccial 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should bo set down also in the special paper. 
— lie Cowan Brothers, Ltd. & Rymbr 
(Uenuy) & Co., [1910] W. N. 140, D. C. 

1869. Add. Annotation : — Refd. lie Campbell 
(1010), 88 L. J. Ch. 619. 

1912a. Failure to apply within time limit.] — 

OppENHEiM & Co. V. Mahomed Haneep, No. 
1857a, ante. 

Idl2b. SCIUMAQUO V. THOUNKTr Si 

Fehr, No. 13.5a, ante. 

1926. Add. Annoiaiwns : — Refd. A.-C. for Mani- 
toba V. Kelly, [1022] I A. C. 268 ; Kelantan 
Oovernmoni u. Duff Dqvelopmimt Co , [I923J 
A. V. 896. 

1937a. Whether leave to appeal necessary.]- it up 

(T. \.) A Cl). V. l*AUVVKm, No. 1 l.'>2a, ante. 

1943. Add. Annotations : — Refd. A.-O. for Mani- 
toba V. Kelly, [1922] I A. C. 268 ; Charapsoy 
Bhara v. .Tivraj Balloo Spinning & Weaving 
Co., [1923] A. C. 480 ; Kelantan Covcmmonl 
V. Duff Development O)., [1023] A. C. 396; 
Roberts v, Anglo-Saxon Insce. Assocn . ( 1 927) , 
96 L. J. K. B. 690 


PART IV. SECT. IS, SUB-SECT. 8. 

1852 xl, Consent to extension of 

time for making award .] — II fid : the 
act of consent to oxtension of time. Sc 
recogmltion of the propriety of the 
arbitrators making the award, pro- 
eluded objection to the award on the 
ground of misconduct. — Powis v. 
VANCOUVKR (CiTr), IUmagk V. Van- 
couvsr (City) (1917), 23 B. C. R. 180. 
—CAN. 


1852 xil. .] — Where applts. 

went on with an arbn. without objection 
after an irregularity hod occurred — 
Held : they were precluded from 
seeking to set aside the award on the 

S ound of the irregularity. — U 

UNAWA V. XJ PYINNTADIPA (1923), 
T. L. R. 1 Ran. 16.— IND. 


1862 xiii. .J — A reference was 

made to arbiters to dotemine the 
amount payable by a landlord to his 
tenant in respect of sheep stock: — 
Held : pursuer haTing full knowledge 
of the nature of the stock that was 
tendered to him. Sc having accepted 
the stock Sc dealt with It as If it was his 
own, was barred from objecting to 
theaward of the ovenonan. — ^F lictoher 
66 Sc. L. R. 306 ; 
—SCOT. 

■f. Award foUawino opinion of court 
on ease stated.}— Held: the award might 


V. Robbrtbok (1919), 
[1919] 1 S. L. T. 260. 


bn set aside notwithstanding that it 
followed the opinion of the ot. upon 
a case stated under Arbn. Act, s. 29. — 
lie McCONKEY’S AliniTRATION (1920), 
17 O. W. N. 329 : 47 O. h. R. 411.- 
OAN. 


PART IV. SECT. 16. SUB-SECT. 4.~C. 

1898 i. Grounds for extension — Not 
mistake of counsel on Question of law 
or practice .] — On a motion to extend 
the time for making an application to 
set aside an award : — Held: here the 
rules rcQuiro special circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not oonstituto 
a special circumstance justifying the 
intervention of the ct . — Be Sweinsson 
Sc MUffICJPAIJTT or CnABLESWOOD, 
[1917] 1 W, R. 293 ; 27 Man. L. R. 
h4.— CAN. 


•g. Within term following publica- 
tion .] — ^An award must bo moved 
against within the term following Its 
publication, or within the period which 
such term formerly ocenniod. — Kban 
V. Edwards (1888), 12 P. R. 625.— 
CAN. 


sj. Under Consolidated Municipal 
Act, 1922, ss. 333, 346 (Ihh-Bf VaHRY 
Sc Cabletok Cooir^ [1924] 4 D. L. R. 
1055 ; 66 O. L. R.T29.— CAN. 
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PART IV. SECT. 18. SUB-SECT. 4.— D. 

sk. Limited to evidence taken down in 
writing by arbitraior.] — Re New Biiuns- 
WICK Gas & OIIJ-IRI.D8, bTD. & NEW 
Brunswick ELKcrnm Power Com- 
mittee (N.B.), [1926] 2 I). L. R. 102.— 
CAN. 

PART IV. SECT. 16. SUB-SECT. 4.— F. 

y (p. 501). For “Wade and Others 
(No. 2) (1909)" read “Wade i> 
Hardlky (No. 2) (1910).“ 


PART IV. SECT. 17, SUB-SECT. 1. 
eh[Under Arbitration Art. 1927 (r. 97). 
8. 11.} — The power conferred by above 
sect. Is conferred upon “ the ct.” & 
may bo oxerclsod hy a judge sltMng In 
ct. ; that does not ucf oHsuiily moan the 
weekly ct. ; & a Judge having the 
parties before him at a trial may, of 
IjIs own motion, in a proper case, remit 
the matter to the arbitrators. — M iller 
V. McDonnell, 11924) 4 D. L. K. 728 ; 
62.0. L. IL 484.— CAN. 

PART IV. SECT. 

sm. Under 2 Edis. 7, c 107. 
Bs. 12, 21 — Grounds for remitting ]— 
Be Coleman Sc Toronto Sc Niauara 
PowBTt Co. (1917). 40 O. L. Jt 1 . 
38 D. L. R. 66.-^AN. 



Cases 1960a— SMS. Enoush aud Empire Diqest SuppLBHEm:. 


1960a. Misconduct.] — Oppisnheih & Oo. v. 
Mahombo) Hanbbf, No. 1857a, ante. 

1054a. .] — Where an arbitrator in making 

his award deals with the costs of the award 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. wUl not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms. — Be Becker, Shillan & Oo. Barry 
Brothers, [1921 ] 1 K. B. 391 ; 90 L. J. K. B. 
310 ; 124 L. T. 604 { aub nom. Becker, 
Shillan & Co. v. Barry Brothers, 87 
T. L, R. 101, D. 0. 

AnnoUaUmg: — Consd. Bradshaw v. Air Council. (1926] Cb. 
829. KSfd. Larrlnasra v. Soo. Franoo-Am6rloalne dos 
Phosphates de MeduUa (1922), 92 L. J. K. B. 45. 

1060a. By motion — Before single Judge of 

High Ckiurt.] — judge of the High Gt. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case. — Pro- 
duce Brokers, Ltd. v. Blyth, Greene, 
JouRDAiN & Oo., Ltd. (1918), 88 L. J. K. B. 
607 J 110 L. T. 311 ; 84 T. L. R. 419. 

AnnoUitxon — FoUd. Re Cowan & liymer, [1919] W. N. 140. 

1960b. .] — OppENHEiMdc Co. p. Mahomed 

Haneep, No. 1857a, ante, 

1981. For the paragraph in original volume 
Bubstit^ute the following paragraph : — 
Foreign award — Whether enioreeable as 
judgment of foreign oourt.l — ^An award in a 
foreign ai'bn. funenforceaole in the foreign 
country without an enforcement order] is 
not a decision \vhich a ct. hero ought to 
recognise as a foreign judgment, & cannot 
be enforced. — ^Merripield, Ziegler & Co. v. 
Liverpool Coti’on Assocn., Ltd. (1911), 
106 L. T. 97 ; 66 Sol. Jo. 681. 

Annotaiwn Betd. Ilarrop v. Harrop, [1920] 3 K. B 386 

1981s. Action on — By what law contract 

governed.] — Pltfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed “ Re- 
insurance contract — Marine Insurance.” The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pltfs. being the reinsured & defts. the 
reinsurers, A there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway A W defts. in 
London A was stamped with an English six- 
penny stamp, but not in accordance with the 
English law as to contracts of marine in- 
surance, but it was valid by the law of 
Norway. An arbn. under the contract was 


held in Norway A an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, A that, since the contract neither 
was a policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award : — ffeld : as 
the action was brought on the award, A as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded. — Norsks Atlas Insur- 
ance Co., Ltd. v. London General Insur- 
ance Co., Ltd. (1927), 43 T. L. R. 641. 

1985. Add. Annotaiwn : — ^Mentd. Be Campbell, 
[1920] 1 Ch. 86. 

Afterthis case add ** See, now, R. S. C., Ord. 11, 
r. 8a.” 

1985a. Grounds tor granting or refusing order — 
Objection to award.] — Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt A convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, A no order 
under the sect, should be made giving leave 
to proceed summarily under the award. — 
Be Boks a Co. A Peters, Rushton A Co., 
[1919] 1 K. B. 491 i 88 L. J. K. B. 351 ; 120 
L. T. 616, C. A. 

1985b. Award against Crown.] — An award 

against the Crown m an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, A under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused. — Grech 
V. Board of Trade (1923), 92 L. J. K, B. 
950 ; 130 L. T. 16 ; 89 T. L. R. 630 ; 67 
Sol. Jo. 726, C. A. 

1966. Add. Annotations : — Dlstd. Richardsons A 
Bradley v. Bernhard, [1026] 2 K. B. 121 ; 
Folld. Simbro Trading Co. v. Posograph 
(Parent) Corpn., [1929] 2 K. B. 266. 

2043. Add. Annotation : — ^Mentd. Spencer v. Hem- 
merde (1922), 128 L. T. 33. 

2048. Add. Annotation : — Mentd. Weber v, Birkett, 
[1926] 1 K. B. 720. 

2068. Add. AnnolatUm : — ^Mentd. L. A N. E. By. 
V. Easington Union Assmt. Com. A Easington- 
with-Thorpe Parish CouncU (1925), 95 L. J. 
K. B. 255. 


PART IV. SECJT. 17. SUB-SBOT. 8. 

r l. .] — UnloRB there Is a mistake 

In law or fact evident on the face of 
the award Itself, or the arbitrator 
admits tliat he has made a mistake in 
law or fact, or there has been fraud or 
corruption, tho award wUl not be 
referred back. — Re Pox Si Oonboli* 
DATKD Mining A Smelting Co of 
[1926] I D. L R. 245 ; [1924] 
8 W. W. R. 801.— CAN. 

. ArbUratore aUeoino mw 

(oke.] — The ct will not remit an award 
because the arbitrators allege a mistake 
invol^g an impeachment of their 
award. Robins tj. Andbbws, [ 1928 ] 


2 D. L, R. 853 ; 1 W. W. B. 963.- 
OAN. 


PART IV. SECT. 10. SUB-SECT. 4.— C. 

2050 lU a. .y-B., an arbi- 

trator. in the absence of & without 
noUco to one of the parties, made an 
award : — Held .* although the award 
might have been set aside for mis- 
conduct of the arbitrator if moved 
against in time, yet, the award being 
final, the mlsoonduot could not be set 
up as an answer to an notion upon the 
award. — ^Toubangbac v. Samuwxob 
West Township, (1820] 48 O. L. R. 
306; 56 D. L. R. 83.— CAN. 
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2050 Ui b. In a suit 

in India upon an award made upon 
a submission to arbn in England, 
irregularity or misconduct in arriving 
at the award is not a defence. — 
OpPKNHBOf Sc Co. r. Mahomed Haneep 
[1922] 1 A. C. 482 ; 91 L. J. P. C. 205 , 1 27 
L. T. 196 ; 49 L. R. Ind. App. 174.— W. 


2050 iH 0 . .}— An award 

duly made in England nnder the 
EngUeh Act of 1889 oan be enforced by 
a smt in an Indian ot.. Sc cannot be ew 
aside by an Indian ot. on any ground 
of mlsoonduot or irregularity on Uie 
put of the arbitrator. — John Batt Sc 
Co. (London) e. Kamoolal Sc Co. 
(1925). I. L. R. 53 Oak). 65.— IND. 



Voi. IL—ArUifaiion. Cmm 2056a~2a61a. 


2056a. .] — Oppbnhbih & Co. v. Mahomed 

Hamebf, No. 1867a, ante. 

2050. Add. AnnoiaHon: — ^Refd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 

2092a. .] — On a motion for an attachment for 

not performing an award, the ct. will not 
discuss objections to the award, not apparent 
on the face of it ; as, that the arbitrator was 
p^urtial, or that mat^'ra were brought before 
nim, the reference being of all matters in 
difference, which are not dispos(>d of by the 
award. — ^MACAKTUtm v. Campbktx (1834), 

2 Ad. & Bl. 62 ; 4 Nev. & M. K. B. 208 ; 

4 L. .T. K. B. 25 ; 111 E. R. 21 ; previous 
proceedings (1834), 6 B. & Ad. 518. 

Annotations : — Cki^. WTight v. Graham (1848). 3 Exch. 131. 
]Md. Smith V. Troup (1848}, 7 C. B. 757 ; Davies v. Pratt 
(1866), 17 O. B. 18. 

2141. Add. Annotation: — ^Mentd. Re Boks & 
Peters, Bushton, [1910] 1 K. B. 491. 

2187. Add. Annotations : — ^Apld. Bradshaw t?. Air | 
Council, [1926] Ch. 829. Refd. Haynes v. 
Aldridge Colliery Oo. (1923), 130 L. T. 282; 
Mansdeld v. Robinson, [1928] 2 K. B. 353. 

2187a. Discretion of arbitrator — Must be exercised 
Judicially.] — An arbitrator’s discretion as i<> 
costs must be exercised judicially. — Lloyd 
Dkl Pacipico V. Board op Trade (1930), 
46 T. L. R. 476 ; 35 Com. Cas. 325. 

2213. Add. Annotation : — Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 

2220. Add. Annotedion : — ^Mentd. Sutherland v. I 
Hannevig, [1921] 1 K. B. 336. 

2244. Add. Annotation : — Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


2326. Add. Annotation: — As to (1) Retd. Reid, 
Hewitt V. Joseph, [1918] A. 0. 717. 

2831. Add. Annotation Akt. Ocean V. 

Hariling, [1928] 2 K. B. 371. 

2382. Add. Annoialions : — Consd. Reid, Hewitt r. 
Joseph. [1918] A. 0. 717. Refd. Terry v. 
Gould (No. 2) (1924), 60 Sol. Jo. 212 ; Wobor 
V. Birketi, [1925] 1 K. B. 720. 

2336. Add. Annotation : — Consd* Reid, Hewitt w. 

Joseph, [1918] A. 0. 717. 

2340. Add. Annotations: — Consd. Keen v. Towler 
(1024), 41 T. L. B. 80. Apld. King v. 
Sunday Pictorial Newspapers (1920) (1924), 

133 L. T. 397. 

2344. Add. Annotation : — Apld. lie Becker, Shlllan 
& Barry, [1921] 1 K. B. 891. 

2851. Add. Annotation .-—Mentd.* Oxford (’orpii. r. 
Oxford Electric Oo. (1030), 113 L. T. 577. 

2352. Add. Annotation : — Refd. Re Becker, Shlllan 
& Barry, [1921] 1 K. B. 391. 

2358. Add. Annotation Consd. Williams v. Jones, 
[1020] 1 K. B. 256. 

2354. Add. Annotation :—Aa to (1) Consd. Williams 
v. Jones, [1926] 2 K. B. 37. 

23558. Whether more than one Issue -R.S.C., 

Ord. 66, r. 2.1— Williams v. Jones (Stanley) 
& Co., [19261 2 K. B. 37 ; 95 L. J. K. B. 471 j 

134 L. T. 662 ; 70 Sol. Jo. 403, 0. A. 

2358. Add. Annotation : — ^Apld. Re Becker, Sliillan 
& Barry, [1921] 1 K. B. 391. 

2361a. Award not providing for costs ol 


206S i. Not irrepvlarlty in conduct of ( 
arbiCraiorsA — Arbitrators appointed , 
but not in wrltii^ lor the purpose of 
windlQir up the affairs of a purtneishjp 
between pltf. & deft, mot & went over 
such papers as were available ot the 
moment, heard what each of tbo 
partners had to say & reached a c<m- 
clusion which they stated at the 
mooting. The arbitrators took no 
oath of office, & two witnesses wore 
sworn. A day or tw'o after the 
meotlQj?. one of the arbitrators pw* 
pared & slimed a memorandum headed 

Heport of Arbitrators," statins the 
conoluslon that the balance due to 
pltf. wraa a ccrteln sum. This memo- 
randum was taken by pltf. to the other 
arbitrators, each of whom signed it. 
This action was brought upon the 
memorandum os upon an award . Deft, 
pleaded the award was irregular & 
illegal, in that no evidence was taken 
under oath, the arbitrators were not 
sworn, or leg^ly appointed, deft, was 
not permlttra to give his evidonce, & 
although be objected, the award was 
given without his being beard. Deft, 
also counterclaimed for moneys paid 
to pltf., etc. : — Utld : the objeouons 
pleMed ought to have been taken on 
a motion to set aside the award, <SE 
were not available as a defence to the 
action.— MiLLsn c. McDonsell, I - - - - 
4 D. L. R. 728 ; 62 O. L. R. 484.— 
CAN. 

PART IV. SECT. 19, SUB-SECT. 8. 

sn. What defences cnaQabte,] — 
Applts. brought an action against the 
OommoDWealtb to recover money due 
under two contracts. While the action 
was pending the A.-0. of the Common* 
wealth agreed to submit to arhn. the 
matters in diegmte between the parties. 
This agreement roolted the making of 
the two oontracts. The arbitrator 
having 1 ^ award in favour of the 

Commonwealth, applts. to set 

aside the aw^ or to remit it to the 


arbitrator on certain groimils, none | 
of which related to Hie valhlity of 
cither of the coni facts. That niotlon 
was dismissed. On an appUcHlloo by 
the Commonwealth for leave to enforce I 
the awanl ; — Held • applts. wore nob t 
entitled to challengi the valhlity of the j 
two contracts or the anthorltv of the j 
A.'G. to juak<* the agrcHnucot lor ailm 
— Kidman w. CoMMONWK^Lrii ok 
AUHI’RAI.ia {l«25), 37 O. L. R ‘tO 

S, R. N. a W. 379 ; 43 N. H. W. W. N. 
11 ; [1028] A'-gus L. U. 118. — AUS. 

o. Arhiiratum Act, 1009, s. 13 — 
Axoard merely determining righls .] — 
The above sect, docs not authorise 
a judge to give leave to issue execution 
directly on an aw'ard wldch merely 
determines rights, luit says nothing 
as to the amount to which tho siiocohs- 
ful party is entitled.- -ite McNauoiit 6c 
STOKK e-STUPHEse Oii.Co.(No.2),Utn HI 
3 W. W. R. 337 ; 43 D. L. R. 7.— CAN. 

sp. Arhitraiion Act, /i. 8. M., 1913 
(c. 9) — Award under Muntripal Act.) — 
Arbu. Act, R.S.M., 1913 (c. 9), applies 
to awards under Municipal Act unless 
exprossly conflicting with the latter 
Act. Where an award on an arbn 
under Moidolpal Act is made on a 
written submission 6c fixes not only tho 
amount bnt also the liability, it may 
be entered on application as a judg* 
ment of the Ct. of King’s Dench 6c 
enforced accordingly.— S wki.vsson v. 
RITRAI, MtWICIPAUTT OF OnABLKH* 
WOOD, 11917 J, 3 W. W. R. 201 ; 36 
D. L. R. 32.— CAN 

sq. Decree — Failure to accept award.) 
— ^Where in a suit parties have referred 
their dillMenoe to eu'bn. vrithout an 
order of the ct. 6c an award is made, 
a decree in terms of the award can be 

parties dio not accept the award, — 
SUBBARAJU «. VlWXATaAMA^U 

(1928). I. L. R. 51 Mad. 800.— IND. 
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PART IV. SECT. 20. SUB-SECT. 1.— 
D. (b). 

n. — ArbitriUion Act, It. S M., 
191.1 (t. ^)—Ure(Uer ff'innijxo Hater 
iHstrut Aft, lUl.l (c ‘i 2 )]-lte Iviuli- 
HON 6c (IKBAIKU WlNVIPKO WaIKU 
Dmmu’T. 11921] 1 W. W. 11. 021 ; 57 
J> L. It. IH4, .30 Man. L. It. 9H. CAN. 

1 il. ArMrnlum Art, 1908 I— 

An order provided that Iho costs of 
tho refoioDCo 6c award should bo with- 
in tho (lisorotlon of tho aihlhator node r 
6c subject to the above Act’'— Held • 
the disc rotloii of urhitrators wll h roguKl 
to costa was not limited by tho 
prlueiplbs whl li the ots. apply.— 
TYNAN V . FOBUKH, 11921] N. Z. L. It. 
738.— N.Z. 

PART IV. SECT. 20, SUB-SECT. 8. 

z 1. Includes costs of counter- 

dotw.]— Kma v. Kiuk (1897), 40 
N. S. U. 000.— CAN. 

sr. " Costs of attendance of " party — 
Party atUnding udth seeerai wUnejfses — 
Costs of wUrwsses not included J — 
McQuksn V . Vanoouvek Island 
1’OWK.R Co., ltd. (1925), 35 B (’■ R 
658.— CAN. 

PART IV. SECT. 20, SUB-SECT. 6. 

St. Power of arfdtrator to fir coun- 
sel’s fees.}— On an arhn. oh lo rusts 
In an action, the arbitrator )i«s power 
to fix the 

SON V . Dutton. n?^7] 2 W. R. 
393 ; 3.1 P. L. H. 622 ; 10 bosk. L. R. 
169.— CAN. 

sv Poitfcr of arbitrator lo postpone 
iaxajHon.]—Au arbitrator on moWng 
bis award may reserve the Question 
of the costs of tho arbn. 6c tax them 
subsequently.— OiA-rmwoN v. Pi^ * ■ 
I TON, 11917] 2 W. W. R. 393. 3.1 
D. L. R. 622 ; 10 Bask. L. R. P>9- 
I CAN. 

I 2396 vU. .]— Tho iMxmr 

I officer having disallowed tho t' ' 



Cases 2861 a-~ 2580 b. English and Empibe Digest Supplement, 


Babry 


ies.1— Efl Becker, Shiixan & Co. & 2406. Add, Annotation .-—Mentd. Earle v. Hems- 
RY BrotheS; No. 1964^an/e. worth R. D. C. (1928), 44 T. L. B. 758. 


2400. Add, Annotation : — Mentd. Earle v. Hems- 
worth B. D. 0. (1928), 44 T. L. B. 768. 


2418. Add. Annotation :—lNLzuiA, Re Barker’s 
Scttlmt., Knocker v, Vernon Jones, [1920] 
1 Ch. 627. 


Part V. — References 

2489. Add, Annotation Mentd. Sharp & Dolime 
Inc. V. Boots Pure Drug Co. (1928), 46 
B. P. 0. 163. 

2448. Add. Annotations : — Mentd. Countess War- 
wick S.8. Co. V. Nickel Soc. Anon., Anglo- 
Nojihorn Trading Co. v. Emlyn, Jones & 
Williams (1917), 87 I.. J. K. B. 300 ; Robinson 
V. B., ll921]aK.B. 183. 

2447. Add. Annotation: — Mentd. Sack v. Jones | 
[1025 J Ch. 235. 

2^S. Add. Annotation: — Reid. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

2465. Add. Annotations : — Reid. Liggett (Liver- 
pool) V. Barclays Bank, [1028] 1 K;. B. 48. 
MeAtd. Deuchar v. Cas Light & Coke Co., 
11025] A. 0.691. 

2456. Add. Annotation : — Mentd. Ilobiiison v. B., 
[1921] 3 K. B. 183. 

2459. Add. Annotations "RM. liiggott (Liver- 
pool) V. Barclays Bank, [1028] 1 K, B. 48. 
Mentd. Dcucliar r. Ous Ligljt Sc Coke Co., 
[1026] A. 0. 091. I. » 

2474. Add. Annotation : — Mentd. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1927), 41 
B. P. 0. 367. 

2628. Add. Annotation : — Mentd. Taylor v. Davies, 
[1920] A. 0. 630. 

2657. Add. Annotations : — As to (1 ) Consd. Rc 
Soc. les Aflr^teurs 'K^unis & Shipping Con- 
trollej, [1921] 3 K. B. 1 ; Kureell v. Timber 
Operatora & Contractors, [1923] 2 K. B. 
202. As to (2) Consd. Re Soc. les AUrdtcurs 
Bdunis & Shipping Ointroller, [1021] 3 
K. B. 1 i Kursell v. Timber Operators &> 
Contractors, [1923] 2 K. B. 202; Light v. 
West, [1020] 2 K. B. 238. 


by Order of Court. 

2680a. No power to alter his own order.]— Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under B. S. C., Ord. 28, r. 11, to 
alter his report subsequently. — Bentley v. 
O’SuixiVAN (1926), 133 L. T. 189 ; 41 

T. L. B. 374 ; 69 Sol. Jo. 600, D. 0. 

2580b. Power to set aside his own order.] — In an 
action tried by an official referee ]ud^ent 
was given against delta, by default. Defts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days aiter the trial ; 
& he further held that, having regard to the 
concluding words of B, S. 0., Ord. 69a, 
r. 3 (b), he had no jurisdiction to set aside 
h i« own judgment : — Held (1) the objection 
in regard to time, not having been taJeon at 
the earliest opportunity, could not be relied 
upon by pltfs. on the appeal ; (2) as under 
B. S. C., Ord. 36, r. 60, the official referee had 
“ the samo authority in the conduct of any 
roferenco or trial as a judge of the High _Ct.,’* 
ho had juiisdiction to set aside his own judg- 
ment, & tlie words “ saYe as herein provided, 
no application for a new trial before a referee 
piin.u bo made ” at tho conclusion of Ord. 59a, 
r. 3 (b), referred only to the procedure to bo 
followed in appeals from referees to the 


senior ronusol on tbe taxation of a bill 
of costs in an oi'bn. oaso on tbe grround 
that t\ro oonnsel wore In no way neces- 
sary : — Held : as tbe urbu. involved 
a sum of nearly £6.000 Sc tbo evidence 
was of a biff Illy technical nature, tbe 
Horvlors of a senior counsel were 
properly employed. Sc his fees Sc tbo 
a.ocossory obareros should have boon 
allowod.— G abuck Sc Co. v. Poynton 
(1917), 38 N. L. It. 69.— S. AF. 

2414 vUi. .] — New Brunswicic 

Eleotbio Power Commission v. Quin- 
ton, [10241 4 D. L. K. 346.— CAN. 


PART V. SECT. 1, SUB-SECT. 4. 

a I. “ Acting " Deputy Jieqiatrar 

of Supreme Court.}-~Held : while the 
validity of the appointment was 
doubtful, yot as the above officer bad 
acted sinoo his appointment, a iudiro 
of first instance should uphold the 
appointment unless fully satisfied that 
thcro was no power of making it, 
osneclally where, as in this case, tho 
tefurenoe had proceeded udibout ob- 


lixstion on the point. — F ubakrlli r. 
loro Townsitk Co., [1922^ 1 W. W. It. 
1238.— CAN. 


PART V. SECT, i, SUB-SECT. 6. 

P (p. 616) I. Alberta 

Rules, r. 31 2. J — ^Mainfroip v. Main- 
rnoro (Alta.), [1926] 4 U. L. U. 1000 ; 
11926] 3 W W .U. 617.— CAN. 


si. .] — Re Cochran's 

Trusts (No. 2 (1919), 52 N. S. R. 278. 
—CAN. 


PART V. SECT. 1, SUB-SECT. 6. 

247411. .1— AvoBT & Son v. 

Parks (1917), 12 O. W. N. 4 ; 39 
O. L. R. 74 ; 35 D. L. R, 71.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— D. 

•w. Under Alberta Rules .] — ^Main- 
FROU> V. Mainfroid (Alta.), [1926] 4 
D. L. R. 1060 ; [19261 3 W. W. R. 
017.— CAN. 


o i. Action on building emtracl.] 

— Houbb Repair Sc Service Co. v. 


]68 


Miller (1921), 04 D. L. R. 115; 49 
O. L. R. 206.— CAN. 


PART V. SECT. 2, SUB-SECT. 1.— E. 

1 I. .J — An order made by a 

Judge In tho exercise of his discretion, 
TofeiTing an oction to arbn. under 
Ord. 97, will not be interfered with by 
the Ct. of Appeal, unless it is manifest 
that the order will operate to defeat 
tho rights of, or cause injustice to, one 
or other of tho parties.- Tvlors 
(Australia), Ltd. v. Macgroarty, 
[19281 St. R. Qd. 371.— AUS. 

PART V. SECT. 2, SUB-SECT. 6. 

sy. Txme for appeal — Extension of 
time-^JVhen granted.]— An applloatlon 
was refused for extension of time for 
appeal from a matter in a referee's 
report, the report, although not fln^y 
confirmed, having been dealt with 
nearly two months before. Sc the 
reason for extension Sc merits of appeal 
being, in tho oircumstanooe, insnffi* 
dent. — Jamieson v. Jamieson, [1921] 
I W. W. R. 63.— CAN. 



Vol, n.— Arbitration. Cases 2580b->2618. 


Divisional Cfc. — ^London Steamship & Trad- 
ing CoRFN., Ltd. v, Russian Volunteer 
Fleet (1926), 136 L. T. 607 ; 42 T, L. U. 
632 ; 70 Sol. Jo. 838, D. 0. 

2591. Add. Annotaiiona : — ^Mentd. Evans v. Shot- 
ton (1918), 87 L. J. Cb. 527 ; Citron v. Cohen 
(1920), 30 T. L. R. 660 ; Woodifleld v. Bond, 
[1922] 2 Ch» 40 ; Anstruther-Gough-Calthorr>e 
V. McOscar, [1924] 1 K. B. 710 ; Hewitt v. 
Rowland (1924), 181 L. T. 767. 

2593. Add. Annolalicn : — Retd. Ruf v. Pauwols, 
[1910] 1 K. B. 660. 

2595. Add. Annotation : — ^Mentd. Williams v. 
Jones, [1926] 1 K. B. 255.^ 

2598. Add. Annotaiiona : — ^Mentd. Ellis v. Torring- 
ton (1019), 35 T. L. R. 531 ; 8.S. Celia v. 
S.S. Volturno, [1921] 2 A. C. 614 ; Calthorpe 
V. McOscar, [1923] 2 K. B. 673. 

2599. Add. Citation : — 46 L. J. Q. B. 136. 

2603. Add. Annotaiiona : — Aa /o (1 ) Consd. Cogstad 
V. Newsum, [1921] 2 A. C. 628. Aa to (2) 
N.P. Cogstad V. Nowsum, [1921] 2 A. C. 628. | 
2610. Add. Annotation : — Mentd. Re .Tewoll’s 
Seitlmt., Watts v. Public Trustee, [1919] 2 i 

Ch. 101. I 


2611a. CostsJ — In an action upon a contract 

in the High Ot. judgment was given for plti. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated ^ 
entered on Apr. 8. The referee took the 
account A ascertained the amount to be 
283 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before llmil 
entry of the completed order, the judge, 
upon pltf.’s application, ordered the costa 
to be taxed on the High Ct. scale : — Held : in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1919 (o. 73), s. 11, 
to award costs on the High Ot. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined. — Light v. West (William) A: 
Sons, Ltd., [1926] 2 K. B. 23S ; 05 L. J. K. B. 
657 ; 131 L. T. 693 ; 42 T. L. U. 311 ; 70 
Sol. Jo. 401, C. A. 

2612. Add. Annotaiiona : — ^Mentd. Joachiinson v. 
Swiss Bank Coi’pn., [192lj 3 K. B. 110; Hi 
Pinto Loiie, JSx p. Des OJivaes, 11920] 1 (’i» 
221 . 


Part VI. — Application of Arbitration Act, 1889, to 
References under Statute. 

2614 Add. Annotation: — Mentd. Re Cogstad & Sbillan & Ban y, [1021 ] J K. B. 391. Mentd. 

Newsum, [1921 J 1 K. 13. 87. l^arrinaga v. Soc. Franco- Amoriraine dcs 

Phosphates do Medulla (1022), 02 L. J. IC. B. 
2618. Add. Annotaiiona : — Consd. Re Becker, 45. 

PART V. SECT. 3. 

Cl. Scope of reference — Not facte tn leeuc d' ditermmed by courl 1 -Fobtfu v. littAUUir, [1926] I D. L, It. 1024 ; 00 
O. L. It. 03.— CAN. 
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Cases 1—73* 


English and Empire Digest Supplement. 


AUCTION AND AUCTIONEERS. 
Part I. — Definitions. 

1. Citations .-—For “ 1 Dav. Ill »» read “ 1 Dow. Ill, H. L.” 


Part II. — Auctioneer’s Licence. 


168. Use ol Inittals “ A.A.l.*»3-~Pltl. Bowler & his 
co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agents at P. 
& G., & in May, 1920, deft, entered their 
employment as an outside canvassing &; 
negotiating clerk under A written agreement 
of service which provided {inter alia) that 
either party could terminate the employment 
on giving seven days* notice in writing & 
(clause 6) “ after the termination from any 
cause of the employment aforesaid the clerk 
shaU not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


carrying on of such business within the 
borough of P. or in the town of G.** In 
Sept. 1920, pltfs. duly terminated deft.*s 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing himself as ** O. Love- 
grove, A. A.I.,B8tate Agent,’* the initials A.A.1. 
meaning Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
licence nor do any business as an auctioneer : 
— Held: deft, had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer. — ^Bowler v. LoveobovBi [1921] 
1 Oh. 042 ; 90 L. J. Oh. 866 ; 124 L. T. 
696 ; 37 T. L. B. 424 ; 65 Sol. Jo. 397. 


Part III. — Authority 

21. Add, Annotations : — ^Mentd. Ohillingworth v. 
Escbe (1923), 129 L. T. 808 ; Monmckendam 
V. Leanse (1923), 39 T. L. B. 445. 

43. Add, Annotaiion : — Refd. Chaney v. Maclow, 
[1920] 1 Oh. 401. 

56. Add. Annotation: — Consd. Chaney v. Maclow, 
[1920] 1 Ch. 401. 

57. Add, Annotaiions : — Consd. Cohen v. Boche 
(1926), 95 L. J. K. B. 946 ; Chaney v. Maclow, 
11929] ICh. 401. 

58. Add. Annotation : — Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

69. Add, Annotation -Retd. Cohen v. Boche 
(1926), 95 L. J. K. B. 945. 

63. Add. Annotation : — Apld. Chaney v. Maclow, 
[1929] 1 Ch. 401. 

63a. .] — ^A freehold house was 

knocked down to deft, as the highest bidder, 
but bo afterwards refused to sign the contract 
because one of the conditions of sale required 
the purchaser to pay certain road-making 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 
signed the contract as deft.’s agent. In an 
action by the vendor for specific performance, 
the judge held in the circumstances the 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, there 


of Auctioneer. 

was a memorandum in writing sufficient to 
satisfy Law of Property Act, 1926 (c. 20), 
s. 40 : — Held : an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
affirmed. — Chaney v. Maclow, [1929] 1 Ch. 
461 ; 98 L. J. Ch. 346 ; 140 L. T. 312 ; 45 
T. L. R. 136 ; 73 Sol. Jo. 26, C. A. 

I 65. Add. Annotation : — Distd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

66. Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

67. Add. Annotation : — Consd. Chaney v, Maclow, 
[1929] 1 Oh. 461. 

68 . Add. Annotation: — ^Refd. Cohen v, Boche 
(1926), 96 L. J. K. B. 945. 

71. Add. Annotation : — Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

78. Add. Annotations : — Mentd. OhUlingworth v. 
Escbe (1923), 129 L. T. 808 t Monzuckendam 
V. Leanse (1923), 39 T. L. B. 445. 


PART II. 

a. AcQuisUton of provincial licenee 
— Necesnlv for municipal ItoelUie.]-* 
A person who has obtAined a pro* 
vinolsl licence as auctioneer under 
Auctioneers & Pedlers’ Act, 11. 8. A.. 
1022 (c. S9), may be compelled to take 
out a municipal licence. — R. (Mobbis) 
». Stimmbl, 11923] 4 D. L. R. 956 ; 3 


W. W. R. 1 186.— CAN. 

Poioer of dJtp—Can'- 
not arbUranJv refuse licenee.)— M oosb 
Jaw V, Taylob, 11924J 1 W. W. R. 
1063.— CAN. 

so. .Oannat arbt- 

irarUv revoke HeeneeA — ^Mooss Jaw v. 
Tatuib, (1924] 1 W. W. R. 1063.— 
CAN. 
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e 1. Auettaneer liceneed 

province.}— M oose Jaw v. Tatxob, 
tl»34) 1 W. W. R. lOaS.— CAN. 

■d. Ltcenelna A Bankrupt Salta in 
OOy of St. John Act. /T B.. 1924 
<c. 75y-Whm fee of S600 povoMe.}— 
Page v. &r. John's Oobfk. (N. B.), 
[1926] 2 D. L. R. 414.— CAN. 



V(d. llL~-AactioiL Cases 75— 155a. 


75. Add. Aniwiaiion : — Consd. Chaney v. Maclow, 
[1929] 1 Oh. 461. 

Entry ol purohaser’s name — Auctioneer’s 
name printed on catalogue.] — Pltf. bought 
for £60 at an auction one of the lots, wmch 
was the property of deft., who was the 
auctioneer. The lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book, dc after the 
lot in question was knocked down to pltf. 
deft, wrote against its description in the l^ok 
the price & pltf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 
his printed name appeared on the front page 
of the catalogue pasted in the book. Deft, 
refused to hand over the goods on the ground 


that the lot in question had been the subject 
of a “ knock-out ” to which pltf. had been 
a party. In an action for breach of contract 
deft, pleaded that there was no memorandum 
signed by him within Sale of Goods Act, 
1893 ( 0 . 71), 8. 4 (1) HsW.* (1) the exist- 
ence of a ** knock-out ” did not afford any 
defence to the action ; (2) doft.’s printed 
name, having been authenticated oy his 
writing down the price & the purchaser’s 
name, wa.s a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, 4s pltf. was entitled to recover. — 
Ck>Hs:N V. Rochh, [1027] l K B 169, 96 
L. J. K. B. 945 s 130 L T 219, 43 T. L. R. 
674 i 70 Sol. Jo. 942. 


Part IV. — Conduct of the Sale. 


98. Add, Annoiaiion : — ^Mentd. Rawlings v. 

General Trading Co., [1921] 1 K. B. 635. 

95. Add. Annotation : — ^Mentd. Yandle v. Sutton, 
Young V, Yan^e, [1922] 2 Ch. 109. 

107. Add. Annotation: — Mentd. Said v. Butt, 
[1920] 3 K. B. 497. 

120. Add. Annotation : — Generally ^ Mentd. Said v. 
Butt, [1920] 8 K. B. 497. 

126. Add. Annotation : — Mentd. Auerbach v. Nel- 
son, [1919] 2 Ch. 883. 

181. Add. Annoiaiion : — Mentd. Be Clayton, Smith 
r. Clayton, [1920] 1 Oh. 257, 

134. Add. Annoiaiiona: — Refd. Beyfus v. Tx)dgo, I 
[1925] Ch. 850. Mentd. Simpson v. Gilley 
(1922), 02 L. J. Oh, 194. 1 

147. Add. Annotations : — Mentd. Be Lavoy, Ex p. j 

Trustee, [1019] B. & O. R. 110; French v * 
Gething, [1922] 1 K. B. 236. 1 

148. Add. Annotation : — ^Apld. Rawlings v. General 1 

Trading Co., [1921] 1 K. B. 035. 1 

149. Add. Annotation : — Refd. Rawlings v. General I 

Trading Co., [1921] 1 K. B. 635. 1 

150. Add. Annotation: — Consd. Rawlings v. I 
General Trading Co., [1021] 1 K. B. 636. 

After this case add : — I 

.] — See, now, Auctions (Bidding Agree- 
ments) Act, 1027 (c. 12). 

151a. .] — At a sale by public auction \ 

of surplus property belonging £o the Ministry 
of Munitions pltf. 4c deft, agreed, in order to 
avoid competition, that deft, alone should 
bid for certain goods, 4c that the goods, if 


purchased, should bo divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods wore 
knocked down to deft. Deft, subsequently 
repudiated the agreement. In an action by 
pltf. to recover one moiety of the goods pur- 
chased or the viUue thereof over & above 
the price paid at the auction. — Held : the 
agreement w'as not illegal, 4c ]uiJgment should 
bo entered for pltf. — Bawjjnos v. Gkniuial 
’riiADiNQ Co., (1921) 1 K. B. 036 ; 90 J., J. 
K. B. 404 ; 124 L. T. 502; 37 T. D. R. 
262; 65 Sol. Jo. 220; 20 (’om. Cas. 171, 
A. 

Annotation -Apld. C’ohoiJ » Pothe. 1 K 0 Ih'; 

151b. .j— Cohen v. Roche, No. 70a, 

ante. 

152. Add. Annotation : — Refd. Rawlings v. General 
Trading Go., [1021] 1 K. B. 035. 

163. Add. Annotahon : — Refd. Rawlings v. G(*neral 
Tiading Co., [J921J 1 K. B. 036. 

155a. .] — A j)Urrtiasor allege d by lus aiiswei to 

a suit f»>r Hpeeifir jaTfornianec, tliaf bo iiefed 
as a pidTor in bidding for one lot, also as 
puffer in bidiling for anotbcM* lot, wdin*h was 
knocked down to him ; ^ that la* tlieieloro 
purchased the lot, designed the agieeinenifor 
the pureliase, as the agent ol* the vendor ; but 
the statement in ins dcpostiions ot the eir- 
t urnstances attending the signature 
somewliat different trorn that in Ins answer, 
4c he had signed an order on his attorney 
for payment of the deposit money : — ffeld : 
there was not sufficient evidence of ag<*n( y. 


PART IV. SECT. 8. SUB-SECT. 8. 
te. Sale ** urtihovi reserve ” — Bur- 
den of proof.h—Tbo onus ot provtns 
that a sale by auction was ** without 
reserve *’ ia upon the person altering It 
In case of doubt the presumption Is 
that the auction was one with reserve. 
Nbuobbaukr & Co., Ltd. v. Hkb- 
MANK, [1923] App. D. 564. — $. AF« 


CuBBiERv. Orosby (1877), 17 N. B. 11. 
(1 P. & B.) 464.— CAN. 

PART IV. SECT. 7. 

sf. Befusal of bidder to pav — Sale 
of goods seized under execution — 
Sheriff entitled to sell goods again.]— 
Halifax Automobilb Co. v. Dbkw, 
>. L. R. 891 ; 67 N. B. B. I.-— 


PART IV. SECT. 5. 

a I. Sale for cash — Bidder unable 

to pay cosh .] — 'Held : no sale had been 
Elected. — D enis Mobinill 


e i. Not affected by verbal sfoie- 

ments made by vendor's clerk at sale .] — 


PART IV. SECT. 9. 

148 vl. . J — A combination among 

Intending puxebasers at an unreserved 
auction sale to stifle compotitlon by not 
bldd^ on^anolber Is fraud 

! noF hon^ to recogc^ a bid . 
, member of such a combination. — 

NEDOBBAUBSt 6C GO.. l/TD. V. HERMANN, 
I [1923] App. D. 664 — S. AF. 
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161 i. Knock-out 
of agreement between 
V, VvutrAUAN (1921), 
CAN. 


sale —Enforccinent 
parties j - Grant 
66 N. S n. 10.— 


_ I. .1 — Sale declared void — 

FOY.V. MFSRRICK (1860), 8 Gl. 32J.— 

CAN. 


.. ... -.I—iZrW the legal estate 
pa^ed by the ennvovanoe, & if It was 
sought to impeach It, 1 ho case must be 
taken into euully. — lUYNES w. 
C)BOWDEU (1804), 11 0. P. 111.— CAN. 

n lil. .1 -A sale will not be set 

aside on the ground that a party was 
prevented from bidding by promlscH 

maaA fn litm Kv 4 ’Im> Siir li 


the purchaser a trustee for him. 
would be subject for a suit.— Hi ^ * 
Saul (1867), 2 Ch. Oh. 14 CAN. 
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& deft, was bold to have purchased on bis 
own account. 

Taking into consideration the signature by 
deft, of the memorandum of agreemenD, the 
contradiction between his answer & his 
examination, & his having given an order 
for the deposit in his own name, & on his 


own agent, it is impossible to contend that 
he purchased as the agent of pltf. (Tubne», 
V.-0.).--Ben»ett V, SiOTH (1852), 20 L. T. 
O. 6. 28 : 16 Jur. 421. 


169. Add. Annotedian :—Mentil. Ohristoforides v. 
Terry, [1924] A. 0. 666. 


Part V. — Deposit. 

184. Add. Annotaiiom Mentd. Chillingworth v. I 192. Add. Anmiation Refd. Boyfus v. Lodge, 
Esche (1928), 129 L. T. 808 j Monnickendam [1926] Ch. 360. 

V. Leanse (1923), 30 T.L. 11.446. 194. Add. Annoto^ton ;--Mentd. Akt. Keidar v. 

Arcos (1926), 42 T. L. R. 737. 


Part VII. — Rights and Duties in Relation to Vendor. 


213. Add. Annotation : — ^Refd. Cohen v. Roche 
(1020), 96 L. J. K. B. 946. 

219. Add. Annotation: — Mentd. Tlie Jupiter 
(No. 3) (1927), 137 L. T. 333. 

226. Add. Annotation : — Mentd. Schiller v. I*oter- 
sen (1924), 130 L. T. 810. 

242a. Sale stopped by vendor.] llAVirs i. llA^^s, 
Dawk V. Davu-.k (1030), 71 Sol. Jo. 003. 

246. Add. Annotation : — Consd. Bow’s Emporium 
V. Rrott (1927), 44 T. L. li. 191. 

255. Add. Annotations: — Refd. I’age v. Sully 


(1019), 63 Sol. Jo. 65 ; Benton v. CampbeU, 
Parker, [1926] 2 K. B. 410. 

257. Add. Annotation .-—Refd. Albemarle Supply 
Co. V. Bind (1027), 43 T. L. H. 783. 

260. Add. Annotation : — Mentd. Weld -Blundell v. 
Stephens, [1020] A. 0. 966. 

263. Add. Annotaiiona: — Consd. Brita^ia Hy 
gienic Laundry Co. v. Thornycroft (1926), 
136 L. T. 83. Mentd. Adams v. Morgan 
[1023] 2 K. B. 234. 

268. Add. Annotation .—-Refd. Adams v. Morgan, 
[1923] 2 K. B. 234. 


Part VIII. — Rights and Liabilities in Relation to Purchaser. 


273. Add. Aniwtations : — Consd. Benton v. Camp- 
bell. Paiker, [1925] 2 K. B. 410. Refd. Page 
V. Sully (1918), 03 Sol. Jo. 66. 

280a. Option to resell on purchaser’s default.] 

— Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers’ 
catalogue providing : ** The lot to be taken 
away & paid for the day after sale," & ** upon 
failure of complying with the above con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.” A purchaser, 
through his own negligence, bid for a lot for 
which he hod not intended to bid, A the lot 
was knocked down to him. He afterwards 
endeavoured to persuade tlio auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchaser contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the Tot in 
question, A that he could be charged only 
with any deficiency upon resale : — Held : the 


words ” all lots uncleared shall be resold ” 
did not impose any obligation upon the 
auctioneers, but merely confeired^ upon them 
on option of resellmg at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser. — Robinson, Fisher & 
ELabdino V. Behab, [1027] 1 K. B. 613 ; 90 
L. J. K. B. 160; 136 L. T. 284; 91 J. P. 69; 


282. Add. Annotation Consd.. Benton v. Camp- 
beU, Parker, [1925] 2 K. B. 410. 

289. Add. Annotation .-—Consd. Benton v. Camp- 
beU, Parker, [1925] 2 K. B. 410. 

203. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1926] 2 K. B. 410. 

298a. .] — ^Paqe v, Suixy, No. 301a, 


post. 

295. Add. AnmAaiion Dlstd. Benton v. Camp- 
bell, Parker, [1026] 2 K. B. 410. 

290. Add. Annotation .—Consd. Benton v. Camp- 
beU, Parker, [1925] 2 K. B. 410. 


PART VII. SECT. 6, SUB-SECT. 8. 

240 II. .J— McOoll, McCoix 

V. MoCoxx (1881). 8 P. R. 480.— CAN. 


PART VIll. SECT. 8. SUB-SECT. 1. 
SS6 Ul. .1— Pltf. & C. 


entered into a hlre-purchaBC agroeuiont 
m reepcot of a motor car. After 
niakinir his first paTment C delivered 
the oar to W. to eeli at public auction. 
K. bought the car at an adctlon con- 
ducted by W. : — BeU: the name of 


the vendor having been disclosed to 
the purchaser at the sale W. was not 
resnnnslble to the buyer. — A hchiba^ 
e. Wasbkr a Co. & Kixnkrnby, [1923] 
N. Z. L. R. 165.— N.Z. 
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Vol. m.— AnetioD, Cases 801—887. 


801. Noi^dellvery — Goods included In & lot by mis- 
take.] — ^In the catalogue of a sale by auction 
a lot marked 108 to 109* was included, being 
various bundles of paper. Item 100* was 
a bundle which the auctioneer did not intend 
to be in the catalogue, A he purposed to sell 
it separatelv. It was, however, knocked 
down to pltf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being ** By 
order of J. S. & others.** The buyer brought 
an action for damages against the auctioneer : 
— Held : the various owners of the lota not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per* 


sonally liable for non<delivery ; & the fact 
that the buver accidentally leoi’ncd of the 
ownership of lot 109* was not material. — 
Page v. Sxjlly (1918), 63 Sol. Jo. 65, D. 0. 

807. Add. Annotation : — Refd. Page v. Sully 
(1918), 63 Sol. Jo. 65. 

311. Add. Annotation : — Consd. Benton v. Camp- 
bell, Parker, [1026] 2 E. B. 410. 

812a. ^.] — ^An auctioneer who sells a chattel on 

behalf of a principal does not by the more 
fact of sole warrant Ids principal’s right to 
sell. — Benton r. Campbell, I’arker « Co., 
[1925] 2 K. B. 410 ; 04 L. J. K. B. 881 ; 
134 L. T. 60; 80 J. P. 187 ; 41 T. L. B. 
062 ; 60 Sol. Jo. 842, I). C. 


Part IX. — Rights and Liabilities in Relation to Third 

Parties. 


313. Add. Annotations : — Consd. Benton v. Camp- i 
bell, Parker, [1025] 2 K. B. 410. Mentd. Page | 
V. Sully (1018). 63 Sol. Jo. 65. 

324. Add. Annotation : — Mentd. Underwood v. 

4 , Bank of IJverpool, Underwood v. Barclnys 
Bank, [1024] 1 K. B. 775. 

326. Add, Annotation : — Mentd. Undcrw'ood v. 


Bank of TiiveriM)ol, Undcrw'ood v. Barclays 
Bank, [1924] 1 K. B. 776. 

329. Add. AnnotaUo7\^ : — Mentd. Phillips v 
Brooks, [1019] 2 K. B. 243 * Folkes v. King, 
[1023] 1 K. B. 282 ; Bake v. Simmons (1026), 
05 L. J. K. B. 680 ; J^owthor v I lari is, 1 1 027 J 
1 K B 303. 

337. Add. Annotalio7i : — Refd. Vandm*pant v. Ma>- 
fair Hotel Co. (1020), 27 h. 0. 11. 752. 
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Ohm 1 — 47 . 


Ekoluh and Ehpibb Digkst ButnNiacNT. 

BAILMENT. 


Part I 

1. Add, Annoialwna : — ^Refd. Halliwell v. Ven- 
ables (1030), 00 L. J. K. B. 363. Mentd. 
Ooldman v. HUl, C1910] 1 K. B. *443 ; The 
Empress (1022), 92 L. J. P. 42 ; Ellis’ 
Trustc'e v, Dixon- Johnson, [1024] 2 Ch. 451 ; 
Pratt V, Patrick, [1024J 1 K. B. 488. 

8. Add, Annoiaiions : — Mentd. Re Tbellusson, 
Exp, Abdy, [1019] 2 K. B. 736 ; Re Oomptoir 
Oommcrciol An versoia & Power, [1920] 1 
K. B. 868 ; Lobeaupin v. Origin, [1920] 2 
K. B. 714 ; Mertena v. Home Freeholds Co., 
[1021] 2 K. B. 626 } Larrinaga v. Soc. Franco- 
Amoricaine dos Phosphates De Medulla 
(1923), 92 L. J. K. B 455 ; Re Wait, [1926] 


In General. 

Oh. 062 ; Kuxsell v. Timber Operators & Oon- 
tractors, [1027] 1 K, B. 298; First Russian 
Insce. V. Ijondon & Lancashire Insce., [1028] 
Ch. 022 ; The Penelope, [1028] P. 180 ; May 
V, May, [J020] 2 K. B. 386 ; Graves v. Cohen 
(1920), 46 T. L. B. 121. 

6. Add. Annoiation : — ^Refd. Folkes v. King, 
[1923] 1 K. B. 282. 

18. Add, Annoiaiion : — Mentd. Jefferson v. 

Derbyshire Farmers, [1021] 2 K. B. 281. 

17. Add, Annotation : — ^Mentd. Edwards v. Porter 
(1024), 41 T. L. B. 67. 

88. Add. Annotation : — ^Refd. Van Oppon v, 
Tredegars (1021), 37 T. L. B. 604. 


Part II. — Gratuitous Bailment. 


43. Add. Citation : — Palm. 381. 

Annotation : — ^Reld. Hill v, Vaux, 1 Ld. 
Raym. 227. 

46. Add. Annotation: — Refd. Goldman v. Hill. 
[1010] 1 K. B. 443. 


I 47. Add. Annotations : — Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Retd, 
Ooldman v. HiU, [1910] 1 K. B. 443; The 
Empress (1022), 02 L. J. P. 42. Mentd. 
Ellis’ Trustee v. Dixon- Johnson, [1024] 2 Ch. 
451 ; Pratt v. Patrick, [1024] 1 K. B. 488. 


PART I. SECT. 1. 


•k. Perwm obtaining ponnesMon con 
trot of good» vnihoni owner'll eonsent.] 
— To oonslltuto a bailment It In suffl* 
olent it tlio baik«c, havlufr obtained poH- 
soHSlon Sc control of the bailor’s goods 
without the bit ter *8 knowledge or 
consent, afterwards acknowlodges to 
the bailor that he holds them for him, 
Sc thorouftcr rulalns posMcsslon Sc 
control for him with his consent. — 
Makowkk. MoBkatii Sc Co., Pro* 
ritlKTAKY, I^TU. V. PAKIKTY SC CO., 
Ltd., 111)21] V. L. R. 365.~-AUS. 

131. Lireme to occupy floor 

space.] — Deft, was owner of a private 
garage. Sc rented to pltf. the right to 
store his motor oar therein. Tlie 
garage had no dividing partitions or 
stalls. Sc no particular space was 
assigned to r>ltf. 1*1 tf. was given a key 
of this garage Sc was able to enter at 
any time he saw fit to do so Sc remove 
Sc return his oar as he chose : — Uetd • 
deft, was not bailee of pUf.’s car. — 
LuasRR V. JONKS, 11920] 47 N. U. R. 
818.~<JAN. 


14 i. Ooods left of doak-room — 

Bail organtsed by commi/fcc.}-— The 
committee hired a hall, Sc tickets wore 
sold. A room was provided for a 
oloak-rooin. Sc a caretaker of this 
room hired at a remxmeratlon paid 
by the committee. When resp. pre- 
Bonted bis xuunbered tioket correspond- 
Ing to the number plaoed on his coat 
It was found Uiat another coat bad 
been substituted for his: — Held: as 
regards the caretaker, there was no 
Implied oontraot between him Sc 
resp. As r^ards the members of the 
committee, any eon tract they might 
make was a oontraot on behalf of the 
whole body, Inoludlng resp. — COBmerr 
V Jamieson, {192^. Z.L. R. 874.— 
N.Z. 


80 1. < ab driver <fr cob proprietor.] 

— A taxi oub to hired cabs to drhers 
under a contract which purported to 
create the relation of bailor Sc bailee 
as between the lettci n. the hirer. The 
totting was for a ptnod of twonty- 
four nours. At tbo tcrniimition of 


the hiring the driver was to return the 
cab immutlbitely to the co.’s garage 
In good order & condition. If bo so 
tloNii’ed the driver could use tbo co.*s 
garage telephone, uniform Sc greasing 
Sc inspection services. He supnliod 
his own petrol, but had to buy It from 
the CO. Ho was to keep the cab In 
his own personal custody & was 
not to allow any other person to drive 
It. 'i'ho cab was to be used exclusively 
for the cairiugo of iiasBcmgers for hire. 
A right to iiispeot too cab was reserved 
to tbo co.’s servants. The driver 
agreed to pay as rent for the cab a 
certain sum at the conclusion of the 
lili'iug, such sum being a fixed per- 
coiitage of the amount earned by Lim 
as fores during the hiring, the buanoe 
belonged to the dii\er. He had no 
hpoclnc I ight to a renowral of the agree- 
luent : but each day he took out a oab 
a coutroot embodying the above pro- 
visions was executed by him • — If eld : 
tbo eoutrac't was one of bailment Sc not 
patiuorshlp. — C hkokek Taxuau Co. 
V. broNE, 11930] N. Z. L. It. 109.— 
N.Z. 


si. Delivery of mineral-water 

bottles — Charge for detention of empties.] 
— Pltfs. sold mineral- water In hittles 
branded with their name. The course 
of dealing with oustomers was to 
ihvoioe the bottles at a deposit rate of 
two shillings per dosen Sc when bottles 
w'oro returned the oustomers wrere 
credited la full. Where bottles were 
not returned the oustomers were 
debited with a charge for them, pltfs. 
usually ocoenting half the deposit rate 
for missing bottles whore a aefloienoy 
was found to exist : — Held ,* the trans- 
action was In law a b^dlment in which 
bare possosslou of tlto bottles rested 
in the borrower, the true ownership 
remaining in the lender. — C antbsll « 
OOCURANB V. Nbkson, 11926] N. 1. 107. 
— IR. 

PART I. SECT. 2. 


sm. Oeneral rule ] — A man cannot be 
made a bailee of goods against his will. 
— MoCVtchkon* r. Liuinroor, 11999] 
1 D. L. R. 971 ; 1\\. W. H 694 ; 38 
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Man. h. 11. 160 ; revg., [1028] 2 
W. W. R. 240.— CAN. 

38 11. .]— LONO V. R. (1922), 63 

D. L. R. 134 ; 21 Bxoh. C. R. 284.— 
CAN. 


PART II. SECT. 1, SUB-SECT. 1. 

so. Timber sold remaining in mill 
yards—W ar f house receipt given to 
buyer.] — Held: seller gratuitous bailee 
for buyer. — l<'BBau 80 .v e. Eyek (1918), 
43 O. L. R. 100.— CAN. 

40 ill. Valuables of bathers left 

unth caretaker of bathing-shed. J — Applts. 
were sued by resp. for the value of 
a gold watch Sc other articles left by 
resp. In the custody of the caretaker 
of a bathing-shod conducted by 
applte. Sc whion were lost, presumably 
stolen : — Held ; the fact by under- 
taking the care of valuables beloui^g 
to bathers the use of the bathing-^ca 
was rondored more attractive would 
constitute a consideration. — Timabu 
Bobouob Council V. Boulton, [1924] 
N Z. L. R. 365.— N.Z. 


40 Iv. .1-Pltf. hired a 

locker at deft. *8 batblug sheds in which 
to place his clothes & effects Sc which 
was sec urely looked before ho proceeded 
to bathe. Subseouently on opening 
the looker it was found to be empty. 
In an action based upon a oontraot of 
bailment the judge expressly found 
that there was no one oontinnouBly 
employed on duty In the looker room 
during the absenoe of pltf. Sc returned 
a verdiot for pltf, for the value of the 
articles plaoed In the looker * — Held: 
Inasmuoh as there had been no finding 
of facts from whidh any duty owed by 
deft, to pltf. would arise there must be 
a new triaL — Obsbnwood v. Wavkb- 
lbv MuNioxPALmr Counoil (1928), 28 
8. R. N. S. W. 219 ; 45 N. S. W. W. N. 
59.— AUS. 


PART 11. SECT. 1, SUB-SECT. 8. 

47 ii. .1— Pltf. on leaving 

a hotel was allowed to leave a looked 
bag in the baggage room, which was 
kept looked except when opened for 
taking Inggage in or out. On oallhig 



VoL IIL— Bailment. Oases 50—90. 


50. 

50a. 


52. 

64. 

65. 
67. 


Add, Aimotaiiona : — ^Retd. The Santa Catha- 
lina (19X0), 88 L. J. P. 170 ; The Cairxusmoie, 
The (>axida» [1021] 1 A. O. 439 | The Canadla 
(1922), 127 U T. 499. Meatd. The Bernisse 
A The EJlve, [1920] P. 1 ; The Oscar II, The 
Bernisse, The Elve, [1921] P. 173. 

.] — Pltf., who was a member of a 

residential club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager’s ofiice. 
The rules provided that “ No claim in respect 
of any property alleged to have been lett or 
lost in the club-house will bo entertained, ds ’ 
neither the club nor the proprietors shall be 
responsible for any article of value so left or ' 
lost in the club, b\it small articles of value 
may, on application to the secretary, bo de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits.” The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom ho had been employed, but 
apparently had made no inquiry os to liia ' 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal : — Held : defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
For damage due to their neglect to take such 
care, they were liable for the loss. — W ilijams 
V, CuRZON Syndicate, Ijtd. (1919), 3.5 
T. L. B. 476. 0. A. 

Add. Annotation : — Refd. Coldman v. IliU, 
[1919] 1 K. B. 443. 

Add. AnnoicUion : — Refd. Goldman v. Rill, 
[1919] 1 K. B. 443. 

Add. Annotation : — Refd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. «62. 
Add. Annotations : — Consd. Goldman v. Hill, 
[1919] 1 K. B. 443. Dlstd, City of Baroda i 
(Cargo Owners v. Hall Line (1928), 42 
T. L. R. 717. I 


69a. Loss of goods.]— -An innkeeper is not liable 
in trover for the loss of articles depobiled in 
his house for the purpose of being forwarded 
by a carrier. — Williams v. Gbpse (1837), 3 
Bing. N. 0. 849 ; 7 C. A P. 777 ; 3 ilodg. 
131 ; 6 Scott, 60, 67 ; 182 E. R. 037. 

.itnnototimi .* — Reid. Wilkinson v. Verity (1871), L. It 0 
C. P. *200. 

70. Add, Annotations : — ^Refd. Coldman v. Rill, 
[1919] 1 K. B. 443 ; G. N. Ry. v. L. E. P. 
Transport & Depository, [1922 } 2 K. B. 7 12, 
Mentd. Pratt v. Patrick, [192 1] 1 K. B. 488. 

75. Add. Annotatioiia : — Refd. (’oldman v. ITill. 
[1919J I K. B. 443 ; Smith v. G. W. Ry. 
(1020), 37 T. L. B. 117. 

88. Add. Annotation : — Reid. Jebnra v, Ottoman 
Bank, [1927] 2 K. B. 254. 

89. Add. Annotations : — Mentd. Pragor v. Blat- 
spiel, Stamp A Rearork, [1924] 1 K. B. 600; 
Jebara v. Ottoman Bank, [1027] 2 K B 251 

90a. Liability where goods recovered by 

owner.] — -Trov'cr ^ converhion lies for goods 
found &i converted although they come 
afterwards to the hands of the party that lost 

them (Roll. C..J.). — Gowr v. (1051), 

Stj. 201 ; 82 K. R. 095. 

91. Add. Annotations: — Refd. I^citdi (William) 
A Co. V. J^eydon ; Barr (A. (1.) A (’o. v. 
Miwgooghegau (1930), 47 T. L. R. 81 ; United 
Print Co. V. Frederick I^cylRiid A Co. (1930), 
47 T. L. R. 33. Mentd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776; Ix)ndon A Montrose 
Shipbuilding A Repairing Co. v, Barclays 
Bank (1925), 81 Com. Cas 07 ; Fenton TextUo 
Assocu. V. Thomas (1029), 46 T. L. U. 201. 

96, Add. Annotations : — Consd. RalliwcU v. Ven- 
ables (1930), 99 L. .1. K. H. 3.53. Refd. The 
Empress (1922), 02 L. J. P. 42. Mentd. 
Goldman v. ITiU, [1919] 1 K. B. 443 ; Ellis' 
Trustee v. Dixon Johnson, [1924] 2 Oh. 461 j 
Pratt V. Patrick, [1024] 1 K. B. 488. 


for the has he found contents had been 
stolon : — Held : the hotelkeeper was 
a trratuitouB bailee Sc bod exercised the 
reasonable care of a prudent man. — 
Biubwkr V. Calobi (1921), 20 B. C. R, 
457.— CAN. 

47iil. .1— GiBHow i>. Wil- 

son A Downkb (1922), 97 D. L. K. 
410.— CAN. 

47 Iv. .) — The duty of a 

sratnitouB bailee Is to take the same 
care of the croods depostted with him 
as a reasonably prudent A oaieful 
man mlsrht fairly be expsoted to take 
of hts own property. — ^M umfokd v. 
Nobtrbbn Trusts Co., (1924] 2 
W. W. R, 746.— CAN. 


47 v. Cloak-room— Of 

school .] — ^Boards of Bdnoatlon are not 
Insurers of sohool ohUdren’s oiothisg; 
they are responelble for Its loss or 
Injury only when it is oanaed by their 
negUftenoe.— Strvbnson v. Tobonto 
Board ov Education (1910), 46 
O. L. R. 146 1 17 O. W. N. 52.-^AN. 


47 tL Of raefne 

ehib.}— Rssp. raed applts., a raring 
olnb, for the ralne of a coat which she 
had left at applte.' rioak-room at the 
raoooonree. A which disappeared from 
there. Rwp. was bolder of a ticket 
lor the raoe meeting, bnt paid nothing 
for the deposit of the coat. There 
were bnog on the walls of the waiting- 
room Douoee stating that while every 
oare would be taken of deposited 
artiolee the riub accepted no rospon- 
Blblltty for same: — Held; there was a 


want of caro 
In disohatvin 
accepted. — W 
V. Htmuks. [11 

g I. .] — The exhibiting of 

a dog at a dog show constitutes a bail- 
ment for the benefit of both the 
exhibitor A the olnb or nKsocn. holding 
the exhibition. A the latter are liable 
for their own carelossooes notwltb* 
standing a provision in the entry form 
signed by the exhibitor that •* it shall 
ho a condition of entry that the club 
shall not bo liable for lose or damage 
to any exhibit occasioned by fire, 
aocldent, condition of stmotnxe, or 
negllgenoe of other exhibitors or of 
the offlrials or servants of the riub or 
otherwise.”— Andrew v. QBam, 
11918] 1 W. W. U. 974,— CAN. 

69 iU. .1 — Defts. having by 

mtatAiM removed a suit cose from a 
railway oairiage, took the most speedy 
means of restoring tbe suit ease to the 
owner by plaring it on a steamer about 
to leave lot a point on the railway ; — 
Held; (1) defts. as bailees wltbont 
reward were bound to use as mneh 
dUigenoe in de«-U "g with the goods in 
thrir possession as they would in 
dealing with their own ; (2) in deliver- 
ing the suit case to a fireman on the 
steamer tbe o delivered to the mate, 
defts. failed to aoQuit themaelves of 


D.L.H.312; 58 


the responriplli^ 
McGowan v. M 


reriing niH>n them. — 
CCULIOCH, (19261 1 
S. It. 320.- CAN. 


on the part of applts. 
g the duty they iiad 
KUJNOTON RaDINO CLUD 
123] N Z L. R. 1.— N.Z. 


es iv. ^.] — Tbe fact tliat a 
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rhattol has boon lost or Injured in 
the hands of a gratuitous halico raises 
a primA facie prosuiiiptiun against 
him. Tliut presumption, however, 
may be rebutUd by his proving that 
ho was not to bunno for the Joss 
or Injury.— M umkobu v. Nouthern 
T iiutm* Go , (1924] 2 W. W. 11. 745.— 
CAN. 

PART 11. SECT. 1, SUB SECT. 4. 

77 I. litglUa of finder oQavntd aU but 
true owner — Money found in shop.]— 
Deft, was a shopkeeper, A pltf., a 
salesman in the shop, picked up from 
the floor a roll of banknotes, A handed 
it to deft., who caused Inquiry to bo 
made fur the owner. Mo claim was 
made, A deft, kept the notes i—IJeJd ' 
the property was ” lost,” A as against 
all other persons than tbe owner, tbe 
finder became the substantbil owner of 
the thing found by him, A pltf. was not, 
by reason of being in the employment 
of deft., deprived of ills rights an a 
finder. — Haynbn v. Mt nouc, 22 
O. L. T. 162.— CAN. 

77 li. Or <n bank.}— A 

clerk in a bank noticed lying on a desk, 
used by patrons of the bank in the 
public portion of the premises, a wallet 
containing money, A handed it ovc r 
to the manager for tho rightful owru r, 
who never was discovered or app<ai« <1 
to elulm It : — Held : tho mom v vrn 
not ‘Most.” — Heddlb V. Bank 
Uamii ton (1012), 17 li. G. K. 

CAN. 



Casn 101-140. 


English and Empire Digest Supplement. 


101, Add* AnnoUUionB : — ^Mentd. Banbury Bank 
of Montreal, [1018] A. 0. 620 ; Bvetett v. 
Griffiths, [1020] 8 K. B. 103. 

108a. 8, P. Pabby v. Bobbbts (1835), 3 Ad. & El. 
118; 6 Nev. & M. K. B. 669 ; 4 L. J. K. B. 
180; 111 E. R. 358; sub nom. Barry v. 
Roberts, 1 H. & W. 242. 

106. Add, CiUdion : — sub nom. Anon., Gary, 0. 
108. Add, Annotations : — Consd. IlalliweU v, Ven- 
ables (1030), 00 L. J. K. B. 353. Mentd. 
Goldman r. Hill, [1910] 1 K. B. 448 ; The 
Empress (1022), 92 L. J. P. 42 ; Ellis* Trustee 
V. Dixon- Johnson, [1924 ] 2 Ch. 451 ; pratt 
V. Patrick, [1924] 1 E. B. 488. 

110. Add, Annotation : — Mentd. Musgrove v. Pan- 
delis, [1910] 2 K. B. 43. 

118. Add, Annotation : — Reid. Sock v. Jones, 
[1026] Gh. 236. 

122. Add, Annotations : — Reid. Smith v. Wood 
(1928), 139 L. T. 250. Mentd. lie Stokes, 
8a} p. Mellisb, [lOlOJ 2 K. B. 266; Royal 
Exchange A&sce. v. Hope, [1028] Ch. 179. 


128a. .] — ^T£ I have a load of hay, & 

another will come & mingle his hay with 
mine, in this case 1 may well take Sb detain 
the whole (Orokb, J.). — ^Dowolas v, Kendall 
(1610), as report^ in 1 Btilst. 93 ; 80 E. R. 
702. 

jinnotalions : — ^Mentd. Wilson v. Maokroth (1766), 3 Burr. 

1834 ; Berrlman v. Peacock (1832), 0 Bins. 384 ; Bailey 

V. Stephens (1862), 12 O. B. N. S. 91 ; Chesterfield v. 

Hanis, [1008] 3 Ch. 397. 

125a. 8, P, Price v. Groom (1848), 11 L. T. O. S. 
475, N. P. ; on appeal* 2 Exch. 542. 

.‘—Mentd. Re Wbiteloy, Ex p. Smith (1892), 67 

h, T. 69. 

181. Add, Annotation : — Consd. Lambert v, I. R. 
Comrs. (1927), 12 Tax Gas. 1053. 

181a. Distinct chattels.] — The doctrine of con- 

fusion of property docs not apply to distinct 
chattels Uke chairs & tables, but to com- 
modities such as com, wine, oil & the like, 
of which there can bo a commingling of sub- 
stance (Bramwell, B.). — Smith v. Torr 
(1862),3P.&P. 605. 


Part III. — Bailment for Valuable Consideration. 


133. Add. Annotations: — Refd. Goldman v. Hill, 
[lOlOj 1 K. B. 443 I Tbo Erapresa (1922), 92 
L. J. I*. 42; Hhlliwell r. Voiiabh- (1030), 00 
Ji. .1. K. B. 353. Mentd. Kills’ Trustee v. 
Dixon- Johnson, [10241 2 Ch. 461 ; Pratt v, 
Patrick, [1024] 1 K. B. 488. 

136. Add. Annotation : — Refd. Goldman v. Hill, 
[1019] 1 K. B. 443. 

137. Add. Annotations: — Refd. Goldman v. Hill 
(1918), 88 L. J. K. B. 491 ; Wolden v. Smith, 
[1924] A. G. 484. 

140. Add, Annotations : — Consd. Tumor v. Glvil 
Service Supply Assocn., [1920] 1 K. B. 50. 
Refd. Goldman v. Hill, [1910] 1 K. B. 


443; The Santa Catharina (1919), 88 L. J. P. 
170 ; Williams v. Curaon Syndicate (1919), 
36 T. L. R. 476 ; Gibaud v. G. E. Ry.. 
[1021] 2 K. B. 420; Reynolds v. Boston 
Deep Soo Fishing & Ice Co. (1921), 38 
T. J,. R. 22 ; Rutter v. Palmer, [1022] 2 
K. B. 87 ; I.nyton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 602; Fagan 
V, Green & Edwards (1026), 70 Sol. Jo. 185 ; 
Gosso Millard v Canadian Government Mer- 
chant Marine, American Can Co v (Canadian 
Government Merchant Marine, [1027] 2 K B. 
432. Mentd. Diamond Alkali Export Gorpu. v. 
Bourgeois, [1921] 3 K. B. 443; Wasserman 
V. Blackburn (1920), 43 T. L. R. 95. 


PART II. SECT. 8. 

108!. DtUiee of borrower — Measure 
nf diiifliMior,]— Whcpe an owner of a 
motor car loavos it at a earaao to be 
ropairod & is without oiiarge, u 

motor therufrum for uho In the mean- 
time, be la a bailee from the yoracco 
proprietor without reward unleoa It 
DO that the work of repairing la the 
oonaidoration for the loan of the oar. 
He Is therefore bound to take reason- 
able oaro of the oar hired, & If It be 
reoelved by him In grood oondition 6e 
he returns It damaged 6c falls to give 
any aooount of the time, plaoo 6c man- 
ner of tho injury, the law will presume 
that he has been nwligent. — Buou 
Motor Parlous e. Ebri,, [1918] 1 
W. W. R. 700; 80 D. h. It. 410.— 
CAN, 


108 U. — Onus to negative 

nralioenee.} — Pltf. loaned deft. Ids 
traction engine to be uaod for hanllng 
a gasoline engine to start some. Wlulo 
being used tor hauling a separator 
over rough ground the crankshaft 
broke * — Ildd : the onus was on doft. 
to ucgutlNo m^gllgcnce on his part, 6c, 
not having discharged this onus* he 
was liable in damages. — Smith v. 
Moats, 11031] 1 W. W. n. 268; 66 
D. L. VL 416; 11 Saak. L. R. 37.— 
CAN. 


lOO ill . .] — Anderson r. 


Boyer (Saak.), (1928] 3 D. L. II. 248.— 


PART 111. SECT. 1. SUB-SECT. 1. 

188 II. Not liable for theft-^ 

Motor car left at parope— Gornew under 
repair,] — Fournier v. McKenna 
(1021). 67 D. L. R. 725 ; 64 N. 8. R. 
479.— CAN. 

13511. .) — A restaurant 

keeper who Invites oustomers to deposit 
urtlclos of olothing tompororlly in a 

g looe provided by 1dm for that purpose 
I a halloo for hire Sc not a gratulloos 
bailee. It la part of tiie accommoda- 
tion for which the keeper of the 
rostaunuit rooelves his rooompense 
from his oustomers. The bailee in 
such a case Is bound to exeroise 
ordinary diligence in oaring for the 
articles entrusted to him Sc Is liable in 
oose of failure to do so. — Murpht v. 
Hart (1919). 62 N. 8. R. 70.— CAN. 

188 ill. SUUtle keeper .] — 

Pltf. *8 mare, kept for him in an open 
etoll In dett.’s stable, was kicked by 
a horso, which was kept In tho i^olnlng 
open stall, 6c had broken his halter 
shank during tho night Sc got loose : — 
Held : as It was not proved that the 
horse had ever broken a halter shank 
before, or that the shank was not as 
strong as halter shanks usually were, 
doft. was not liable. — Templeton v. 
W ADDINGTON (1904). 24 O. L, T. 
Ooo. N. 161 ; 14 Man. L. It. 405.— CAN. 

170 


sn. LiabilUy for acts of eer- 

vants .] — A motor car was entrusted by 
Its owners to ganure proprietors for 
sate custody over night. During the 
night the night watchman in charge 
of the garage took the oar out for his 
own purposes, contrary to his em- 
ployers* Instructions 8c without their 
knowledge. While being driven by 
the night watchman the car collided 
with another oar Sc was damaged : — 
Held : as the defenders bad del^ated 
their duty of keeping the car safely 
secured in the garage to tholr servant, 
they were liable to pursners for the 
servant’s failure in performanoe. — 
Central Motors. Olasoow, Ltd. r. 
Cessnock Oaraob 6c Motor Co.. 
11026] S. O. 796.— SCOT. 

so. ^.1 — Pltf., a customer of 

deft., left his motor-car at deft.’s ser- 
vioe station to be supplied with gas Sc 
oil Sc washed. Thero were no facilities 
at the station for washing the car, Sc 
doft.’s servant, as was his duty, took 
out the car to drive it to a garage to be 
washod. On the way to the garage 
tho servant ohauged his mind 6c drove 
tho oar In another direction ** upon a 
frollo of his ow’n.” In doing so he 
ran tho oar into a telephone pole 6c 
damagod the car: — Held: deft., as 

, master, was liable in damages for tho 
I wrongful act of his servant. — V an 
I OEELr. Warrington. 11920] l D. L. R. 

' 04 ; 63 O. L. R. 143.— CAN. 



VoL m.— BaOmMit Caaes 140a— 161 


140a. Car driven **at customer’s sole risk.”] — 

The owner of a motor car deposited the car 
for sale on commission with deft., the keeper 
of a garage, upon the terms of a printed 
document containing the clause : “ Cus- 

tomers’ cars are driven by your staff at 
customers* sole risk.” The car was sent out 
by deft, in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : 
— Held : the above clause protected deft, 
from liability for the negligence of his 
servants. — Rutter v. Palmer, [1922] 2 
K. B. 87 ; 91 li. J. K. B. 057 ; 127 L. T. 419 ; 
38 T. L. R. 656 ; 06 Sol. Jo. 670, O. A. 


Annotafion» Forbes, Abbott & Leanard v. O. W. Uy. 

(1927), 138 T. L. 286. Bold. Duruford v. U. W. Ujr* 
(1927), 43 T. L. R.627. 

140b. No liability for any accident or damage 

— Whether bailee liable lor negligence.] - 

Pltf., the owner of a stoaiu trawU*r, sent the 
trawler to be cxaiuinod on a slipway belonging 
to deft. CO., who were ship repairei’s. A 
clause in the contract under which defts. 
allowed the use of tlieir slipway provided 
that “ All persons using tlie slipway must 
do so at their own risk A no liability whatever 
sliall attach to the co. for any accident or 
damage done to or by any vessel either in 
, taking her to the slip or when on it or when 
launching from it, ...” The trawler was 
l>ut on the cradle Ac was drawn out of the 
wat or, but suddenly she ft*ll over on her side 
Ac was damaged. In an action for negligene<‘ : 
-—Held : the above clause, tliough it did not 
evpro.ssly mention negligence, pioU‘cted dclts. 
from liability.— Klvvoi.ds r. Hostos Deki* 
Se\ Fisiitng &- Ice <’o., J/ru. (n>22), 


T. h. R. 429, V. A. 

Annotations Diatd. ForbcH, Abbott & Lennaid r. fJmit 
Western llv. (1927), 96 Ji. J. K. It. UU5. Refd. Uutter v. 
Palmer, [1922] 2 K. 13. 87. 


14t. Add, Annoiaiion : — Refd. Goldman v. Hill, 


[1919] ] K. B. 443. 


142. Add. Annotation : — Refd. Liiiyton v. General 
Steam Navigation Ck). (1923), 130 L. T. 002. 

143. Add. Annotation : — Refd. Gosse Millard v. 
Canadian Govemmont Merchant Marine, 
American Can Co. v. Canadian Government 
Merchant Marine, [1927] 2 K. B. 432. 

144. Add. Annoiaiiorui : — Consd. l^ayton v. General 
Steam Navigation Co. (1923), 130 L. T. 002; 
Gosse Millard v. Canadian Government Mer- 


chant Marine, American Can Co v Canadian 
Government Merchant Marine, [1927] 2 K. B 
432. Refd. Goldman v. Ilill, [1919] 1 K. B. 443 ; 
The Santa Catharina (1919), 88 L. J. P. 170 ; 
Williams v, Curzon Syndicate (1919), 3.5 
T. L. R. 476 ; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 186 ; Turner v. Civil 
Service Supply Assocn., [1920] 1 K. B. 60. 
Mentd. Diamond Alkali Export Corpn. v. 
BourgeoU, [1021] 3 K. B. 443; Gibaud v. 
G. E. Ry.. [1921] 2 K. B. 420; Reynolds 
V. Boston Deep Sea Fishing & Ice Co. (1921), 
88 .T. L. R. 22 ; Rutter v. Palmer, [1922] 2 
K. B. 87 ; Wassorman v. Biackbiu'n (1920), 
43 T. L. R. 06. 

145. Add. Annotation : — Consd. Pennington v. 
Reliance Motor Works, [1023] 1 K. B. 127. 

146. Add. Annotation : — Mentd. Rye v, Purcell, 
[1926] 1 K. B. 440. 

159. Add. Citation : — 88 L. J. K. B. 65. 

Annotations : — Refd. Auchteroni v. Midland 
Bank, [192S] 2 K. B. 201. Mentd. Joachimson 
V. Swiss Bank Corpn., [1921] 3 K. B. 110 ; Jie 
Polomis & Furness, Withy, [1921] 3 K. B. 
500; Jones v. Waring &; Gillow, [1020] A. C. 
070. 

163. Add Annotations: — Consd. Gibaud v. G. E. 
By., [19211 2 K. B. 420. Apld. Buerger v. 
Cunard S.H. Co., (1925] 2 K. B. (140. Refd. 
The (Jap Palos, [1921] P. 458 , L. & N. W. 
By. V. Neilson, (1922) 2 A. C. 203; The 
Uofrigorant, 11026] P. 130. 

163a. Evidence of negligence — Failure to 

examine goods periodically.] — Bosps.’ wheat 
was stored at applts.* warehouse, which 
was allowed to become congested viith grain 
of various kinds, including maize, which 
had a special tendency to heat, A applts. 
were in consequence unable to fiilAl the 
obligation they were under to reaps, to eve- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Besps.’ 
wheat was moist, & there was evidence tliat 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat ; — Held : applts. 
were liable. — Liverpool Grain Htouaue &, 
Transit Co., I/td. v. Charlton Ac BAOSiiAvir 
(1918), 140 1j. T. Jo. 20, U. b. 

164. Add. Annotation : —Refd. Goldman v. Hill, 
[1919] 1 K. B. 443. 


141 Iv. .] — Where a bailee 

for reward, or a person who Is under 
the same legal obligations *08 such a 
bailee, is sued for the loss of groods. the 
oaus of provioK that the loss did not 
occur through any want of reason- 
able care on the part of deft, or hi* 
employees Is upon deft. — ^M akowek. 
McBEiLTU & Co., Pbopbietary, Ltd. 
f>. Dalubty & Co., Ltd., [1921] 
V. L. R. 365.— AUS. 

141 V, .] — The burden Is 

on pltf. in the first Instance to establish 
uegllgouoe, but whore the loss 1 h 
establlshea or the goods are not 
returned, a sufficient case is raised 
against the bailee to put him upon his 
defence. The law in such case pre- 
sumes nogligenoe to be the cause of 
the loss or non-return. Where there 
is no explanation of the cause of loss 
Sl deft, fails to meet the primd facts 
case against him he will be held liable 
for the consequences of his ncelect. — 
MUBPflY V. Ha&T (1919), 52 N. 8. R. 
79.— CAN. 

141 vi. .1 — Cajimaebt e. 

Grabswold (Alta.1, [19261 2 D. L. R. 


1062.— CAN. 

PART III. SECT. 1. SUB-SECT. 2. 

167 iv. Ship received in dry 

dock — Injury by water wlun moored 
in unsafe place.} — I*oiiTEB & 8 on« v, 
Mliu 13uoh. Dry Doik Co.. [1929] 2 
D. L. R. 561 ; 63 O. L. R. 437.— CAN. 

161 Vi. Read now ** 163a i.** 

161 vU. Read now “ 163a U.” 

leaaiil. .]— Pltf. 

placed apples In the oool stores of deft. 
The apples were in good order Sc con- 
dition when they were placed in the 
store. Several months later the apples 
were taken out of the store con- 
siderably damaged 5c deteriorated ; — 
Held : it was tbo duty of deft, being a 
bailee for reward to provide a oool 
store fit for the purpose intended , & 
to maintain the proper temperature 
Sc proper circulation of cold air in 
the store by efficient means. Sc to store 
the apples in ench manner as would 
ensure access of the cold air to tlie i 
fruit : Sc as fruit was liable to be 
Injuriously aflectod by failure to i 


perform any of these duties. Sc might 
become affected at any time, It was the 
duty of doft. to inspect the fruit In the 
store at ruasonablo times. Sc, If indica- 
tions of dot(>rlorat luu w«jre obsisrved, 
to notify pltfs , Sc, If nocessary Sc 
practicable, to take steps lo protect 
the goods from furtlier damage — 
Auboba Tkadino Co., Lti>. Sc .Iavk- 
SON V. Nribok Frbbzino Co., Ijto , 
[1922] N. Z. L. R 662.— N.Z. 

163a Iv. Failure to inspect 

premises — Dejetdtve wharf ] —Held the 
oollapso of the wbarl was duo to 
failui'e of worm-eaten plJes supporting 
it. Sc such defect should have been 
known if proper dlllfronce had been 
used In Inspection.— Foknesb WrniT 
Co., Ltd. v. Aiiun (1918;, 42 D. L. R. 
97.— CAN. 


sp. JJelivery to purchaser without 
produrlum of lake-bills of ladiny.] - 
Held : defts., an elevator co., to whom 
the goods hod been shipped for storage, 
wore liable. — ^N obtrern Qraiv Co , 
Ltd. e. GoDEBion Elevator Sc Tras- 
«it Co., I/TD., 11926) 1 D. L. li. 2)7, 
[1926] ^.C.R. 120.— CAN. 
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168 . Add, Annotations : — Gsnemtly, Retd. Lloyds 
Bank v, Chaxtered Bank ot India, Australia & 
China, [1820] 1 K. B. 40. Mentd. Reader v, 

S. E. k O. Ry. & L. k N. W. lU., Van Den 
Borghs V. O. W. By. (1921), 38 T. L. B. 14. 

171 . Add, Annotations: — Consd. Engel v, Lan- 
cashire A General Assce. (1Q25), 41 T. L. B. 

408. Mentd. Lake v. Simmons (1026), 06 
L. J. K. B. 680. 

184. Add. Annotation : — Retd. L. dc N. W. Ry. 

V. Hudson, [1920] A. C. 324. 

190. For ** Company not responsible for package 
over £10,** read ** Company not responsible 
for package over stated value.** ! 

Add, Annotation : — ^Refd. Qibaud v. Q. E. By. I 
(1921), 126 L. T. 70. 

102. Add, Annotation : — Consd. Gibaud v. G. E. I 
Ry., [1921] 2 K. B. 426. 

192a. Loss ot luggage left outside cloak- 

room.] — ^A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, A assented to by the 
person taking the tick(3t, is not prevented 
Ironi being part of the contract A from pro- 
tecting the CO. merely because it is unreason- 
able, provided that it be not so extravagant 
as to imply, A there is no other evidence to 
show, that that person’s assent to it ht^ been 
obtained by fraud, or so in'elevant as to bo 
foreign to the contract. 

PJtf. took his bicycle to the cloak-room 
at a station of deft. co. for the purpose of 
depositing it there, paid to the oflloial the 
charge demanded, A received a ticket pur- i 
porting to be a cloak-room ticket upon the 
fiwe of which was legibly printed tlie follow- ' 
ing condition j “ The co. will not bo in any ! 
way responhible m respect of any article 
deposiUHl the value whereof exceeds £6, 
unh’tsB ut the time of deposit the true value 
A nature of the article shall have been de- 
clared, A Id. per £1 sterling of tlio declared 
value be paid for each day or part of a day 
in addition to the ordinary cloak-room 
charges.” The value of the bicycle exceeded 
£6, but pltf. made no declaration of value 
or additional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the ofdcial told jdtf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 

In an action b^ pltf. against defte. for the 
value of the bicycle defU. relied upon the j 
above condition. It was found in effect 
tliat pltf. knew that there was printing on 
tlie iicket, that he believed it contained a 807. 
condition, A that defts. had done sufficient | 
to give pltf. notice of the condition ; A it < 


was not fomtd. A there was no evidence to 
show that pltf. *8 assent to the condition had 
been obtamed by fraud. It was further 
found that owing to the negligence of the 
official in leaving the bioyde at the door of 
the cloak-room it had been stolen : — Held : 

(1) aesnmfng that the condition was un- 
reasonable which, semble, it was not, defta. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to imply that pltf.*s assent 
to it had been obtsined by fraud, or so 
imvelant as to be forcira to the contract ; 

(2) defts. were protected by the condition, 

although the bicycle had not been deposited 
within the cloak-room ; (3) on the above 

facts A findings judgment should be entered 
for defts. — Gibaud v. Great Eastern By. 
Co., [1921 1 2 K. B. 426 | 90 L. J. K. B. 636 ; 
126 L. T. 76 ; 37 T. L. R. 422 ; 65 Sol. Jo. 
454, O. A. 

Jnnotations : — As to (2) Oonsd. L. 8c, N. W. Ry. v. Noilson, 
U922) 2 A. C. 263. Retd. Armour v. Wallord (London). 
(19211 » K. B. 473 ; Tbe Cap Palos, [1921} P. 468 ; 
Nuuau V. Southern Ry. (1923), 130 L. T. 131; Buerger v. 
C'^inard 8. 8. CJo., (19251 2 K. B. 646; The Rofrigoraut, 
(19251 P. ISO. 

194. Add. Annotation : — Consd. Gibaud v. G. E. 
Ry. (1921), 125 L. T. 76. 

195a. .] — Dover v. Mills (1831), 

6 C. A r. 175 ; 172 E. R. 928, N. P. 
Annotation: — Beld. CTolupepprev. Good (1832), 5 O. &P. 380.. 

197. Add, Amiotations : — Expld. & Distd. Thomp- 
hon V. London, Midland A Scottish Ry. Co., 
[103UJ I K. 11. Consd. Qibaud v, G. E. 
By. (1921), 125 K T. 76. Apld. Ehinger v, 
S. E. A C. Ry. A The Pullman Car Co. (1922), 
38 T. L R. 678 : Hearn v. Southern Ry. 
(102.5), 41 T. L. It. 305. Consd. Thompson v. 
L. JM. A S. Ry. (1029), 98 L,. J, K. B. C16. 
Mentd. Nunan v. Southern Ry. (1928), 180 
L. T. 131. 

198. Add. Annotations : — Apld. Thonip^.on v. L. M. 
A S. Ry. (1920), 98 L. J. K. R. 615. Refd. 
Gibaud v. G. E. Ry. (1921), 125 L. T. 76. 
Mentd. Walls v. OenUiir Co. (192J ), 126 L. T. 
242; Nunan v. Southern Ry. (1923), 130 
L. T. 131. 

199. Add. Annotations : — Mentd. Goldman v. Hill, 
[1919] 1 K. B. 443 ; The Empress (1922), 
02 L. J . P. 42 ; Ellis’ Trustee v, Dixon- 
.lohnson, [1924] 2 Ch. 451 ; Pratt v, Patrick, 
[1024] 1 K. B. 488; Halliwoll v, Venables 
(1930), 09 L. ,1. K. B. 353. 

Add, Annotations : — Refd. Foster v. Driscoll, 
Lindsay v. Attfiold, Lindsay v, Driscoll, 
[1029] 1 K. B. 470. Mentd. Brightman v, 
Tate, [1919] I K. B. 463. 

Add. Annotation : — As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs Fian^aise (1926), 42 T. L. R. 735. 


172 Si. .1 — Pltf. doUvorod goods 

defta., a warehouse oo., for storage. 
Tlie warehouse ooutroot provided that 
the respousibiUty of the oo. ** for the 
oonteuta ot any Biooe or package Is 
limited to the sum of $50. unless the 
value thereof Is mode known at the 
time of Btoroge A receipted for in the 
Bohedule ; an additional ohorge will 
be made for higher valuation.*' The 
goods, which were In several pookages. 
wore stored without a doohuatlon of 
value A without any additional oboifce 
lor a higher valuation. Through Ike 
negligence of defts.* servants, the goods 
were included In a shipment of other 
goods A sent to Euglaud. Some of 
pltf.'s goods were lust. A others 


domogod : — Held : the amount which will use every endeavour in taking 

B ltf. was entitled to recover was core of oil goods oont^ned to Its 
mited by the olause of the warehouso okarge, but will not be hold responsible 
ooutioot. — M aoksslx. V. Campbell for loss or damage to goods stored 
Bkcubitt Firspboof Storaob a through maintaining too high or too 
MovrN<i Co.. Ltd., (19211 2 W. W. R. low a temperature in the stores, failure 
348 : [19211 2 W. W. R. 579. — CAN. of machinery, buildings or plant fire, 

or any other cause whatsoever other 

172 tU. .] — cold Btorsge oo. than theft ** ; — Held : the contract 

gave a receipt for hops stored with meant that defenders promised to do 
them wliioh oore. '* The oo. will use tholr utmost to take core of the hops, 
every eudeavour in taking core of oU but that, if their efforts were unsuo- 
goods oouslgned to its charge, but oeasful for any cause other than theft, 
will not be hold responsible for any they were not to be liable In damages. — 
damage whatsoever. ... All goods Ballikoall A Son «. Dundbb leas 
ore received subjeot to tho conditions A Cold STOXuax Co.. [1924] 8. O. 
on the book of this reo^t." The first 238. — SCOT, 
condition on the book was, ** The oo. 
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VoL nz.— BaflmeDt Cases 211—1341. 


Sll« A.dd* .**— Rold* G^dlioa v. Marsh. 

[1920] 1 K. B. 668. 

212. Add. AnncdaHon : — Apld. Point Anno 
Quarries v. The M. F. Whalen (1922), 39 
T. L. R. 87. 

215. Add, Annotation : — ^Refd. Britannia Hygienic 
Laundry Go. v. Thomycroft (1926), 136 
L. T. 83; Dobell C. (Q.) & Go. v. Barber is, 
Garratt (1930), 47 T. L. R. 66. 

216a. Duty to keep In repair.] — Where a person 
hires a specific thing for the purpose oi using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as 1 should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brett, L.J.). — Robert- 
son V , Amazon Too &, Lighter age Co. 
(1881), as reported in 7 Q. B. D., at p. 606, 
O. i^. 

AimotaHons : — The West Cock, [1911] P. 208 ; The 
Qlenmoryen, [1913] P. 141. Msntd. Point Anne Quarnos 
V. The M. F. Whalen (1922), 39 T. L. R. 37. 

218. Add. Annotations : — ^Folld. Mintz n. Silverton 
(1920), 36 T. L. B. 399. Refd. Williams 
V. Ourzon Syndicate (1919), 35 T. L. R. 
476. 

218a. Agreement to Insure chattel — Against all 

risks.**] — Dcfts. liirod a crano-barge from 
pltfs., one of the terms of the contract l)**iiig 
that pltfs. would insure the crane against .all 
lisks, defts. paying the prtuuium. Plt^. 
took out a policy covering, as they thougiit, 
all risks. The crane, when proee<‘<ling to 
lift a load, broke away from its bedplate ic 
fell over & was damaged. It was tlu*n found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. In an action for bn^ach of contract : 
— Held : though defts. had failed to disrhargt' 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance wms 
intended to bo an arrangement for the bt*n<*flt 
of both parties, is as the accident came witluu 


the description ** all risks ’* & defts. had 
stipulated that they were not to bear those 
risks, the action failed. — ^Brioe Sons i*. 
Ohristiani Sb Nielsen (1928), 44 T. h. K. 
336; 72 Sol. Jo. 172. 

219. Add. Annotationa : — Mentd. Goldman v. nUl, 
[1919] 1 K. B. 443 , The Empress (1922), 92 
L. J. P. 42 ; EUis* Trustee v. Dixon- Johnson, 
[1924] 2 Gh. 461 ; Pratt v. Patrick, [1924] I 

K. B. 488 ; Ilolliwell v. Venables (1930), 09 

L. J. K. B. 353. 

223. Add. Annotation: — Aa to (1) Refd. Gosso 
Millard v. Canadian Government Merchant 
Marine, American Gan Go. v. Canadian 
Government Merchant Marine, [10271 2 K. B. 
432. 

224. For the existing paragraph substitute aa 
follows : —Obligation to keep In repair — 
Agreement for redellvery In good working 
order.] — Scuhooer v. Ward, No. 237, post. 

226. Add. Annotations : — Refd. Mortens v. 1 lomo 
hWholds Co., [1921] 2 K. B. 626; Kursell 
V. Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Russian Insco. v. Tjondon 
& Lantashiro Inscc., [1928] Gh. 022; Tin* 
Penelope, [1928] P. 180 ; May v. May, [19201 
2 K. B. 380. Mentd. lie ^’fiellimson, Ha p. 
Abdy, [1919] 2 K. B. 735; He Comptoir 
Oommereial Anversois & Power, [1920) 1 
K. B. 808 ; l.ebeaupin v. Crispin, [1920] 2 
K. B. 711; i^rinaga r. Hoe. Fr.mco- 
Axnericaine des Phosphates do Mrsdulla (1923), 
92 L. .1. K. B. 455; lie Wait, [192(1] Ch. 
902; (Jraxesr. Cohm (l!)29), 10 T. L. B. 121. 

227. Add. Annotations Retd. Coldman v. Hill, 
119191 I K. B. 443 ; Tl»e Bmpress (1922), 92 
Ij. J. P. 42. Mentd. Bllis’ Trusteo v. Dixon 
Jolinson, [1921] 2 Ch. 451 ; Pratt v. Patrick, 
[1924) 1 K. B. 488; llallmell r. Venables 
{15)39), 99 L. .). K. B. .3, “ilk 

246. Add. Annotation : — Montd, Scliillor v. Peter- 
sen, [1924J 1 Oh. 304. 

241. Add. Amiotationa: — Folld.'raylor a. 'I'hoiiipson 
(1929), 09 L. .lo. IMi. Mentd. British Uy 
Traflic & ICleetric Co. v. C. R. G. Co. & L. C. G., 
[J922J 2 K. B. 2m. 


PART 111. SECT. 3. SUB-SECT. 1. 

241 vi. .1 — Pitt, handed over 

nine motor lorries to deft., reoeivtug 
from him Its.5,U0U upon the tonus of u 
written agreement, the material parts 
of which were as follows : — “ I have 
to-day agreed to sell to you on the liiro- 
purohaee system for Rb.26,000 my 
nine lorries ... in con^derutlon of 
payment as under. In case of failure 
to pay any of the Instalments on duo 
date, previous payments will be con- 
sidered null & void, & tlie lorries ore 
not considered as sold until the final 
payment has been received. The 
purchaser has no right to mortgage or 
dispose of any lorries until the full 
amount has been paid 8c [pltf.] or his 
nominee has the right to seise the lorries 
wherever they may bo. The con- 
sideration money is to bo paid as 
under. As against the payment of 
Rs.5.000 1 have to-day riven to you 
delivery of all tbo nine lorries. 8c also 
a letter addressed to the Commissioner 
of Police to transfer the lorries to yonr 
name '* : — Heid : the agreement was 
an agreement for sale. — C olb e. 
Nanalal Mobabji Dabs (1 924), 1. L. R. 
49 Bom. 172.— IND. 

241 vil. .] — Applt.. which was 

a CO. oairying on the busineBS of selling 
new 8c secondhand motor oars, acoeptea 
an order from reap, for a motor car, 
which was written upon one of applt.'s 
order forms, the order describing the 


same but not stating In the clc>t<Tiption 
whether It was to bo a new or a socoml- 
hand car. In tlio order resp. agreed to 
pay a deposit 8c the balanco of the 
purchase monev by insCulmouts & to 
evocuto applt.’s usual form of hlre- 

} >urchaso agreenieiit. On the order 
orm It was stated that all new eui'S 
were sold subjr-et to a guarantee which 
was set out. which did not include a 
narantce that tbo car was new ; 8c 
that no guarantee was given with 
second-hand ears. Itesp. also signed 
applt.'f, usual form of hire-purchase 
agreement, by which the co. agreed to 
let & the hirer to take the car described 
therein, the description being similar 
to that in the order form, 8c repeated 
tbo provisions as to guarantee above 
referred to ; 8c ibis agreement excluded 
any implied ** warranty undertaking 
or agreement other than Is herein set 
forth." Tbo cor delivered by applt. to 
resp. was not new: — Held: the con- 
tract between the parties was con- 
stituted by the order 8c the hire- 
purchase agreement ; fc that, when 
read together, they oonstltnted an 
agreement for the side, 8c not merely 
for the hire, of the car. — MAitcirs 
Clark (Australia), Ltd. v. Brown 
(1928), 40 C. L. R. 540 ; [1928] V.L K. 
293 ; [19281 AVgus L. K. 189.— AU8. 

241 vlU. .] — A biro-purchaso 

agreement relating to a motor truck 
provided for payment in nine monthly 
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iiistahuents. '1 lx luror could bofiomo 
the owner of the iiuik on piiymunt In 
full of the Instalments 8c u rupee ortra. 
On falbiro on part of the hlrtir to pay 
any Instalracnr as It became due, the 
«>wnot was cutltled to <clzo the truck 
8c croilit Its value us against tho amount 
duo but subject to a condition that the 
owner In no case would credit tho hirer 
with more than tho amount still due 
on tbo contrai-t : — Held: the agreo- 
inent though In form Is one of hire, 
its object is to provide for a (oiitiact 
of sale in which security to the seller 
is provided for duo payment of the 

S urchaso price. — Mauno Ha O/i v 
tOTOK UOURK Co. (1029), I Ij. H. 7 
Han. 431.— IND. 

241 lx. . J — When It is i h ar froze 

the agreemoni that the party tuklug 
the chattel, called the hirer <»p l<‘ssee. 
has to pay t bo full amount of conHldera- 
tlon znontloned In tite agreemeut, even 
though the payment Is by Instalments, 
8c that amount is snfihicut to cover 
tho piircdiase price of tho chattel, or 
when It Is <4cur from the agreement 
that the hirer or lessee cannot at any 
time during the period mentioned In 
the agreement return the chattel to 
the other party colled the owner, is 
lessor, 8c absolve himself front tin 
obligation to make further povnnn} 
the OOTCcruent Is really an aKiKonoi 
fr>r sale 8c not fur hire. 

If tho hirer is not bouml to pio ti«o 



Cases 244a— 267. 


English and Empire Digest Supplement. 


244a. .] — ^Automobius & Gknkbal Finance 

CoEPN., I/TD. 17 . Moiiiiis (1929), 73 Sol. Jo. 
461. 

244b. .] — TAYT.OR 17. Thompson (1930), 09 

L. Jo. 116; 109 L. T. .lo. 101; [1930] 

W. N. 16. 

245 . Add. Annoiaiiona: — DIstd. Taylor v. Thomiison 
(1929), 09 Ij. Jo. 110. Consd. Liewisv. Thomas, 
[1919] 1 K. B. 319. Mentd. British Uy. 
TrafOc & Electric Co. t7. C. B. O Co. A; L. C. O., 
[1922] 2 K. B. 200 ; Lamb t7. Wright, [1924] 1 

K. B. 867. 

247. Add. AnnoicUion : — Mentd. British Ry. 
Traffic & Electric Co. v. C. B. C. Co. & 

L. C. C., [1922] 2 K. B. 260. 

252. Add. Annotation : — Mentd. Dominion Coal 
Co. 17. Maskinonge S.S. Co., [1922 ] 2 K. B. 
132. 

252a. Delivery — Refusal of hirer to take delivery — 
Remedy of owner.] — Under a hire-purchase 
agreement deft, agreed to hire from pltfs. a 
cash register for ten months certain at an 
agrc'cd raontlily rental payable in advance 
with an option to purchaso on payment of a 
fix(*d fauin within one month after payment 
of all the r(»nt for the agreed period of hiring. 
Deft, in broach of his contract reftised to 
accept delivery of the register. Pitts, issued 
a dciault summons in the county ct. for rent 
accrued due uii to the date of t lie summons : — 
Held : no actual debt had been incurred A; 
the action was not maintainable, pltfs.’ 
reiru'dy being in damag<*s only. National 
Ca*?!! Bi-xuster Co. v. Wtanlei, [1921] 3 
JC. B. 292 ; 90 L. .1. Jv. B 1220 ; 125 L. T. 
705 ; 37 T. h. R. 770 ; 05 Sol. Jo. 013, D. (\ 

264. Add. Avnotatioiia : — Refd. Albemarle Supply 
Co r. Hind (1927), 43 T. L H. 783 Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1 K. B. 127. 

255. Add. A Refd. Albemarle Supply 

(’<) 17. Hind (1927), 13 T. L R 783. Mentd. 
IVnnington v. Reliance Motor Works, [1923] 
1 K. 13. 127 

257. Add. Annotation : — Apld. A.-O. i7. Pritchard 
(1928), 97 Ji. J. K. B. 501. 

258. Add. Annotation : — Dlstd. A.-Q. v. Pritchard 
(1928), 97 L. J. K. B. 501. 

258a. Recovery of unpaid instalments.] — On 

a claim by the owner of furniture for unpaid 
instalinenls Uehl : as the agreement with 
the hirer was for the sale t>f the furniture, 
the i)rop<‘rty not to pass to liim until all the 
instalments had been paid, A the owner had 
resumed pt)sm*Hsioii of it A dealt with it in 


such a way as to put it out of Ms power to 
return it to the hirer, he was disentitled from 
claiming part of the purchase price, & the 
proper remedy was to sue for damages for 
breach of contract. — ^A.-G. v, Pritchard 
(1928), 97 L. J. K. B. 561 ; 44 T. L. R. 490. 

261. Add. Annotation : — Mentd. Re North Wales 
Produce A Supply Soc., [1922] 2 Oh. 340. 

262. Add. Citatum 119 L. T. 632. 

Add. Annoiaiione : — Ae to (1) Consd. Nelson 
Murdoch V. Wood (1922), 126 L. T. 746. As 
to (2) Apld. Cohen i7. Roche, [1927] 1 K. B. 
109. 

262a. .] — ^Pltfs. let a piano on a 

hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should liave no property in the goods other- 
wise than as hiror, A that in case of any 
breach of the a^ement pltfs. might, without 
any formal notice, put an end to the hiring 
A retake possession of the piano, A that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then duo, but before ho 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owner. The hirer having 
subsequently got the piano back into Ms 
own possession A having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft, 
for conversion ; — Held : the sale by the hirer 
to deft, was not ipso facto a repudiation of 
the hire-purchase agi'ecmont, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, A as pltfs. were not entitled 
to the possession of the piano until they 
elected to put an end to the agreement there 
was no conversion by deft. — Nelson Mur- 
doch A Co. 17. Wood (1921), 126 L. T. 745 ; 
38 T. L. R. 23 ; 66 Sol. Jo. (W. R.) 6 D. C. ; 
revsd. on other grounds (1922), 38 T. I«. R. 
393, C. A. 

264. After *’ the owner can maintain an action for 
conversion against the purchaser” add “ , as 
the hirer has not ‘ agreed to buy ’ the goods 
within Factors Act, 1889 (c. 45), s. 9.” 

264. Add. Annotation : — Consd. Bullor A f’o. r. 
BcDokf,, T. J. (1930), 142 L. T. 570. 

2^7. Add. Annoiaiion : — Montd. British Ry. 
Traffic A Electric Co. v. C. R. C. Co. A 
L. O. C., [1922] 2 K. B. 260. 


full aniouiit of the putvlitisu pxiee, or 
If ho tun tenuiuato tlio hiriiiK at nuv 
time by dellverhjig: tho ehalU'l to tho 
other party, tho agreeincut in m form 
Sc in Bubatancr uii aKrceiuont for hire, 
^ all that tbc him* hus obtuiued iu nu 
option to pundiaao. — IhiiMJi r. Bom- 
bay Tiurar Cown., Lip. (lyii*), 
1. L. II. 54 Bom. 381.— IND. 


247 i. Sale of Goodf- Act, 1 S:).*) - - 

Oidton onti/.\ — A hiro-purclmoo atrreo- 
lueut conferring an option to rt'turn 
tho (foods is not an offreomout to sell 
wUhm bMile of Goods Act, 18U5, s. 14. 
8ueh u contract is one of bailment of a 
chattel, ^ tho arranty of fitness is of 
tho nature implied in that form of 
contract. Not^^•itll8tandInfir that the 
option to return a chattel cannot be 
exercised until afU'r payment of tho 
ponultlmato iustalmeut of hire, a oou- 
tract of hiro-purchase so OApressod is 
not an affrocment to sell.— K losk i*. 


Dl’M'AN 5c FltASER, Ltd., 
h. A. S. R. 139.— AUS. 

248 vl. ■» " Whatispai/mtnt .] — 

lender a hlrc-puTPhaj,e agreement tho 
hirers made an initial paj meut 5: gave 
to tho owners bills of oxebaiigo for the 
totoi amount of tho monthly pa^'meuts 
as oollatcrai security. These bills wore 
subsequently discounted by the 
owners; — Held: no oondillonal pay- 
ment, 8c tbe proi>erty in tho ffoods 
lomaincd in tho owners. — I(e BA.xiaN 
& buiLinAY. 119271 N, 1C2.— IR 


PART 111. SECT. 3. SUB-SECT. 2. 

251 ii. InUtal paymerd at com- 

mencement of hinny — If hither paym^ 
xn advance or fUet instalment.]— A vto 
Supply Co., Ltd. r, Uaoiiunatha 
CmCTTY (1929), 1. L. It. 62 Mad. 829.— 
IND. 


259 11. - 


-.)— Rogers v. Nanaimo 
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Morons, Ltd. (1926), 37 B. C. It. 326.— 

CAN. 

264 V. .1-ritf. A C. en- 

tered into a hire-purchubo aarcement 
in the mhial form in respect of a motor 
car. After making his first payment 
C. delivered the car to deft. W. to sell. 
Deft. K. bought the ear at an auction 
conducted by W. : — Held : both defts 
were liable to pitf. — ^Abcuibai-d v. 
Wasiier & Co. Sc Kinnerney, 11923] 
N. Z. L. R. 1C5.— N.Z. 


PART 111. SECT. 4 . 

269 i a. .]—lIeld : a 

firm of upholbtcrers w'bo had con- 
tracted to remove, beat, 8c relay a 
carpet, were not liable for Its accidental 
destruction while in the prrmiseB of a 
firm of carpet-bealers with whom they 
had sub-coutraoted to beat it, there 
being no delcettis personce iq such a 
contract as to bar them from Employ- 



VoL m. — Bailment Cases 271a— 318. 


271a. .] — Dash v. Faulkner (1880), 2 

T. L. R. 266. 

272a. Breach of a^eement as to method 


of redellvery — Goods stolen — Measure of 
damages,]— Booth v. Wblldy (1928), lOO 
L. T. Jo. 213, O. A. 


Part IV. — Considerations Common to ail Classes of Bailment. 


278. Add. Annotaiions : — Refd. Mortens v. Home 
Freeholds Co., [1021] 2 K. B. 620 ; Kursell r. 
Timber Operators & Contractors, [1927] 1 
K. B. 298 ; First Russian Insce. v. London & 
I^coshire Insce., [1928] Ch. 922 ; Tho Pene- 
lope, [1928] P. 180; May v. May, [1929] 2 
K. B. 380. Mentd. Re Wait, [1920] Oh. 902 ; 
Graves v. Cohen (1929), 40 T. L. B. 121. 

280. Add. Annotaiions : — Consd. Kempler v. Brav- 
ingtons (1926), 133 L. T. 080. Refd. I^ke v 
Simmons (1920), 95 L. J. K. B. 68(5. 

285. Add. ^ Annotations : — Refd. Russian Com- 
mercial & Industrial Bank v. Oomptoir 
D’Escompte do Mulhouse (1924), 93 L. J. 

K. B. 1098; Tho .Jupiter (No. 3) (1927), 137 

L. T. 333. 

287. Add. Annotation : — Mentd. Tho Jupiter 
(No. 3) (1927), 137 L. T. 333. 

296. Add. Annotaiions : — Distd. Laurie & More- 
wood V. Dudin, [1920] 1 K. B. 223 ; Wait & 
James v. Midland Bank (1920), 31 Com. Cos. 
172. Mentd. Sterns v. Vickers, [1923] 1 K. B. 
78. 

298. Add. C itaiion:—10 Q. B. 1). (58. 

Add. Annotaiions Consd. Pint au r. Sawyer 
(1892), 8 T. li. It. (550. Refd. S.vrai (’hunder 
Doy V. Chunder Laia (1892), 50 .1. P. 741 ; U. 
V. H., [1928] P. 20(5. Mentd. L. & Y. Ry.. 
L. & N. W. Ry. & Graeser v. MacNicoll 
(1918), 88 L. J. K. B. 001. 

299. Add. Annotation : — Consd. Laurie & More- | 
wood V. Dudin (1925), 134 L. T. 309. 

300. Add. Annotaiions : — Consd. Laurio & Moie- 
wood V. Dudin, [1920] 1 K. B. 223. Mentd. 


Colley V. Overseas Exporters, [1921] 3 K. B. 
302. 

304a. .] — Defts., wai'shouseinon, held 018 

quarters of maizo belonging to A., who sold 
200 quarters thereof to W., who sold thorn to 
pltfs., giving to tho latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they make any 
acknowledgment to pltfs. of tlieir title : — 
Ueld : the more receipt of tho delivery order 
by defts. without objection did not estop 
them from denying that pltfs. wore the 
owners of tho 200 quarters. — LAUUHi] Sb 
Morewood V. Dudin &> Sons, [1920] 1 K, B. 
223 ; 95 L. J. K. B. 191 ; 134 L. T. 309 ; 
42 T. L. R. 149 ; 31 Com. Cos. 96, 0. A. 

Annotations — Consd. Walt & JamuM r. Midland Hank 
(19*iG>, 31 Com (’as. 172; Jte Walt, |H)27] 1 Uh. G0(i. 

304b. .] —Wait & James v. Midland Bank 

(192C), 81 Com. Cos. 172. 

306. Add. A7inoiation : — Consd. Laurio & More- 
wood r. Dudin, [1020] 1 K. B. 223. 

309. Add. Annotations Apld. TJio .Juannis Vatis, 
119221 P. 92. Refd. The Rosalind (1920), 90 
J. P. 120. Mentd. Elliott Steam Tug Vo. 
V. Shipping (Controller, [1922] 1 K. B. 127 ; 
G. N. Ry. V. L. E. P. Transport Di'pository, 
[1922] 2 K. B. 712 ; The Zelo, [19221 P. 9; 
Mersey Docks & Jfnrbour Board v. Hay, 
[1923] A. C. 355. 

312. Add. Annotaiioiis Consd, X^iko i>. Simmons 
(1920), 95 L. J. K. B. 58(5. Mentd. Williams 
V. Baltic Insce. Assoc u, of London, [1924] 2 
IC. B. 282. 

313. Add. Annotation : — Refd. Lake v. Simmons 
(1920), 95 L. J. K. B. 680. 


mar a sub -contra rtor, no nofflUrence 
in tho selection of the sub contractor. — 
Stkvknson & Sons v. Maulk & Son, 
[19201 S, C. 335; 67 So. L. E, 284.— 
SCOT. 


269 iv. .1 — On loavlnff 

Ilia motor car at deft.'s ifarafce for 
tho purpose of having it repaired pitf. 
siraed a " work order," at tho end of 
which there appeared In small typo 
the followins : " this co. docs not 

assume In any way any liability 
whatever either for cars loft with us 
for repair, fttoraico or other pur- 
poses, or Hhllo beinflr driven by our 
employees." Pltf. did not call for 
his car as soon as it was repaired 
& deft, put it In storage, but failed to 
remove the water from the radiator 
with the consequence that it fmze 
& damased tho car : — Held : the 
above special clause in tho work order 
exonerated deft, from liability whether 

S ltf. hod read it or not. — ^\Vali>en v. 

[avet OAKAas, Ltd., ( 

D. L. E. 688 ; 11928) 1 W. \V. E. 371 ; 
39 B. C. E. 413.— CAN. 


269 V. .1— Pltf. left his 

motor car at the garaim of deft., a 
ffarage proprietor 8c motor jxieohanic, 
8c Instructed him to adjust the head- 
lights of the oar. In the garage was 
exhibited a notice, seen by pltf., 
" Cars garaged 8c driven at owner's 
risk — Every care but no responsibility." 
Deft, drove the car on the road to test 


tho hoadlightM. when a oolllhion caused 
by deft.'s neKliRoneo daiiiaged tho car : 
— H(ld ; tho notice uuplied to tho 
driving of tho ear during which the 
damage occurred, but did not amount 
to an unequivocal & unambiguous 
not Ideation to pltf. that tho cur was 
being accepted by deft, on terms titut 
deft, was not to ho liable for tlto cuii- 
sequencos of his own ncgligonce in 
driving, & tbereforo deft, was respon- 
sible. — MOIIAV V. LlPHfOMliE (1929), 
V. L. E. 10 ; 1929 A. L. E. 38.— AUS. 

270 i. Liability for acts of 

servants — A muster Is liable for tho 
conduct of his servant whom he selects 
& puts in his place to discharge the 
duty ho has undertaken. 8c this law is 
applicable in a case of bailment. Thu 
conduct of tho servant Is then the con- 
duct of tho master, 8c the master Is 
liable to tho bailor. 

Pltf., a customer of deft., left his 
motor car at deft.'8 service station to 
bo supplied with gas & oil & washed. 
There were no facilities at tho station 
for washing the car, 8c deft.*H servant, 
as was his duty, took out the car to 
drive it to a garage to be washed. 
On the w’ay to the garage the 8cr%uut 
changed his mind 8c drove tho car in 
another direotion " upon a frolic of his 
own." In doing so he ran the car into 
a telephone pole & damaged the car . — 
JJtld : deft, as master was liable in 
damages for tho wrongful act of his 
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servant.- Van t-Ki.i. v. VVAimrN<i I' on, 
[1929 1 1 1). L. K 91 ; 63 (). L. K. 113. 
-CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

276 li. .] — Tho law Imposes an 

obligation uitou u balhe to restore tho 
at tide hulled to the iiallor, subject tu 
tills, that the bailee Is excused from 
roslxtrlug It If his InHldllty Ui do so is 
duo to no want of reasonable cute on 
his part. — PAiTcnHov v. [19231 

V. L. E. 30.— AUS. 

PART IV. SECT. 1, SUB-SECT. 7. 

316 ii. .5 H. sold certain 

sheep to 1). Under tho contract of 
sale, on a tixed date, a oount 8t pro 
formd delivery was to bo glvfri, tc 
such delivery whs to bo tak< n only 
upon payment in cash of Uie full 
amount of the purr liasi'-nionoy « 
not before. Until sudi p/ijmcnt in 
cash, OP until all clu f/ius, <tc., glvpu 
in payment woio nu f 8c satlsflod, tho 
hUeep were to remain the solo 8c abso- 
lute property of .s. During tho period 
between tlie pro formA delivery & 
payment the sheep were to bo In charge 
of J>. I>. sold tho sheep though 

payment to H. in accordance witii tli« 
terms of the contract had not bcdi 
made //e/d ; under tho Dims of 
tho contract, S. liad a right to Im 
modltttei possession of tho r-lu n* 

.ScOTTON V. BBIDOK 4k Co . LlV (1919^ 

19 N. S. W. L. E. 70.— AUS. 



OatM 817 — 808. Ekoush asd Emfibb Diobst Stn^LEimiT. 


817. AM, Annotaiion: — Refd. Whiteley v. Hilt, 
[1018] 2 K. B. 808. 

810ft. Completloii of work — Goods sent to trftdes- 
mftn for work to be done.] — Where goods are 
sent to a tradeeman to exercise his ekiJl 
upon them, his duties as bailee do not cease 
as soon as his work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
relationship continues. — ^Mitchell v. Davis 
(1920), 87 T. L. B. 68. 

822. Add, AnnotaHon: — ^Reld. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

824. Add:, AnnoiaUon : — ^Mentd. Belvedere Fish 
Quano Co. v, Bainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K, B. 487. 

825. Add, Citation 119 L. T. 632. 

Add, Annoiaiiontt : — Consd. Nelson Murdoch 
V. Wood (1922). 126 L. T. 746. Held. Cohen 
V, Boche (1926), 96 L. J. K. B. 946. 

820a. After termination of bailment.] — 

Semble: a bailor cannot maintain trover 
against his bailee until after the term of the 
bail men t has expired. — U piiam v, Qoulstonb 
(1843), 2 L. T. O. S. 160. 

836. Add, Annotations : — Consd. Cbldman v. Hill, 
[1919] 1KB. 443. Refd. City ol Baroda 
(Cargo Owners) v. Hall Tine (1926), 42 
T. U B. 717. 

888. Add, AnnotaHon: — Consd. Coldn^an v. Hill, 
[1910] 1 K, B. 443. 

889. Add, Annotation .•—Consd. Wliite v. Smith 
(1927), 06 L. J. K. B. 397. 

886a. Right of sale — On non-payment of charges 
— Storage ol goods.] — Defts., a firm ol ware- 
housemen, received a quantity of furniture 
from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
sti])iilatod that if the rent or other charges 
duo to defts. should bo two years in arroar 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sell the whole or any part of the goods & pay 
themselves out of the proceeds ; — Held : 
defts. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they bad done nothing 
actionable in soUing. — Willetts v, Chaplin 
& Co. (1923), 89 T.l,. B. 222. 

840. Add. Annotation : — Apld. Parkinson v. College 
of Ambulance & Harrison (1924), 40 T. I*. K. 
880. 

848. Add. Annotation: — Consd. Biiller & Co. v. 
BiooU, T. J. (1930), 112 L. T. 670. 


860. Add, Annotation : — Consd. I^eitch (William) 

_ & Co. V. Leydon ; Barr (A. G.) & Co. v, 
Maegeoghegan (1930), 47 T. L. B. 81. 

867. Add, Annotationa : — ^Apld. The Joannis Vati^ 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
V, BMpping Controller, [1022] 1 K. B. 127 ; 
G. N. By. V. L. B. P. Transport Depositoryi 
[1922] 2 K. B. 742 ; The Zelo. [1922] P. 9 ; 
Meraey Docks A Harbour Board v. Hay, 
[1928] A. 0. 845. 

871. Add, Annotation: — Consd. Cohen v, Roche 
(1926), 95 L. J. K, B. 945. 

872. Add, Annotation Refd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 606. 

878, Add, Annotationa : — Consd. The Bosalmd 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92 ; The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Co. v. Shipping Con- 
troller, [1 922] 1 K. B. 127. Mentd. Q. N. By. 
V. L. B. P. Transport Depository, [1922] 2 
K, B. 742 ; Mersey Docks & Harbour Board 
V. Hay, [1923] A. C, 346. 

874a. S. P, Beown v. Hand-in-Hand Fire In- 
8UBANCE Society (1896), 11 T. L. B. 638 ; 
39 Sol. Jo. 672. 

374b. With interest from date of loss.] — 

While on hire by the Admlty. a steam trawler 
was sunk through a collision with the li. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss. The owners of the li. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners ; — IleJd : under the AdmJty. rule 
a bailee in possession was entitled to recover 
Irom a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the doterioraticm or loss, 
with interest from that dale ; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admlty. had 
to pay to the owners of the trawler, Intei'est 
on the payment only ran from the date of 
payment. — The Rosalind (1920), 90 L. J. P 
126} S7T.L. R. 116. 

379. Add, Annotatiofia : — Apld. The Zelo, [1922] 
P. 0. Refd. EUiott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; Wilston S.S. 
Co. V, ^drew Weir (1926), 31 (item. Cas. 111. 

892. Add, Annotations : — Consd. Brooke v, Bool, 
[1928] 2 K. B, 678. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 


PART IV. SECT, a, SUB-SECT. 1. 

864 Ul. Joint ne(fiioenoe 

of bailee <£• third Mr<v.} — A. outruated 
his motor oar to 0. (or repairs. While 
the oar was belnir tested bx O. it came 
Into oollision with a lorry bolongins 
to B. In an action (or daitioffes 
brought by A. agaiust B.. the jury 
found that the driror of the lorry had 
driven at an exoeasivo speed, & that 
the driver of the motor car was neifU* 
gent In not keeping a proper look*out : 
— Held: the doctrine of Identifloatlon 
of bailor &. bailee waa not appUoahlo 


in rolation to liability (or negltgenoo. — 
Wbllwood V. Kino (Aucxander), 
Ltp., [19211 2 I. R. 274.— IR. 

PART IV. SECT, a, SUB-SECT. 3. 

878 U. Prooeede of aole paid to 

fictitious oumer ,} — The owner of fnmi- 
turo entmsted it to pltf. for storage. 
Pltf. was fraudulently induced to send 
the furniture for aale by doft., who was 
to aooount to the owner for it. Deft, 
sold the furniture & paid the purchase- 
money to the person who had falsely 
represented himself to be the owner : — 


Held: pltf. oould not maintain an 
acUon against deft, either for conver- 
sion or for money bad Sc received. — 
Qraok Bbothbbs, Ltd. p. Lawson 
{1»22>, 31 C. L. It. 180.— AUS. 

PART IV. SECT. a. SUB^SEOT. S. 

SSa 1. NegHoenee of hirer in uae of 
dioftoZ.}— W ainio V. Bsauorbault 
(Ont.), [19271 4 D. L. R. 1181.— CAN. 

883 li. A boUor fe not 

responsible for the neriigenoe of Ws 
bauee.— <iiBSON v, [1928) 

N. L 60.— R, 
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Vol. nt — Bankers. 


Cases 23^208. 


BANKERS AND BANKING. 


Part I. — Constitution and General Position of Banks. 


28. Add, AnnaUOum : — ^Mentd. Edwards v. Porter, 
McNeall v, Hawes, [1&23] 2 K. B. 538. 

88a. Court of Chancery Act, 1841 (c. 5)» 

s. 4 .] — Ohambbriain & Sproat V. Wall & 

Lloyd (1920), 150 L. T. Jo. 387. 

40. Add. Anrud^ation : — ^Mentd. Esquimault Sn 
Nanaimo By. v, Wilson, [1020] A. O. 358. 

6€. Add, Annotaiion : — ^Dlstd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. 0. 181. 

57. Add. Annotations f — As to (2) Consd. Woollatt 
V. Stanley (1028), 188 L. T. 620. Generally t 
Mentd. Bowling v. Camp (1922), 128 L. T. 
842. 

61. Add. Annotation : — Mentd. Banque Beige v. 
Hambrouck, [1021] 1KB. 821. 

67a. .] — Snow v. Leatham (1826), 2 

0. & P. 314 ; 172 E. B. 141, N. P. 

Annotaiion Reid. Slater v. West 0828), 3 C. & P. 32... 

73. Add. Annotation : — Mentd. South Behar By. 
V, I. B. Comrs., [1925] A. C. 476. 

76. Add. Annotation : — Mentd. South Behar By. 
V, I. B. Oomrs., [1926] A. C. 470. 

98. Add. Annotation : — Consd. Bailey v. Bailey, 
[1926] Ch. 758. 

106. CHaiiona : — For “ 3 L. T. M. C. 84 *' roiid 
3 L. J. M. 0. 84.” 

112a. ** Dispute ** — Conflicting claims to deposit 
Jurisdiction of Registrar of Friendly Societies.] 
— Held : (1) the word.s “ any person claiming 
to bo entitled to any money dt'posited in such 
savings bank ” in Savings Bank Act, 1844 
(c. 83), B. 14, were not limited to persons 
claiming through a depositor ; (2) a dispute 
between a depositor & a person ciaimiug 
adversely to him was a dispute within the 
sect. ; (3) the Begistrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit. — Bailey v. 
Bailey, [1926] Ch. 758 ; 96 L. J. Ch. 470 ; 
135 L. T. 431 ; 42 T. L. R. 602. C. A. 

112b. Nomination to deposit— Invalid nomination — 
Recovery of money paid under,] — P., who 
had money to his credit in the Post Oillce 
Savings Bank, signed a nomination form by 
which be left the money to deft. The name 
of a witness appeared on the form, but P. 
had not signed tho form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pltf., having taken out 
letters of administration of P.’s estate, 
claimed the money from deft., as money 
received by him to the use of pltf. ; — Held : 
the form was invalid, A the position of deft, 
was the same as if he had received payment 
under a will afterwards held invalid, & pltf. 
was entitled to recover. — Peabhan v. 
Ohari/ton (1928), 44 T. L, B. 617 ; 72 Sol, 
Jo. 368. 


Sect. 6a.-.MUNiaPAL SAVINGS BANKS. 
118c. Nomination to deposit — Regulations — Power 
of bank to alter.] — A. had a sum of money 
on deposit at u municipal savings bank, 
which ho purported to nominate to his two 
daughters under the regulations relating to 
deposits in sayings banks. A. died intestate, 
A an application was made by one of his next 
of kin for a declaration tliat the nomination 
was void, on tho ground tiiat there was a 
Uiuit os to uoxninations by depositors utidor 
tho special Act of tho corpn. whoso bank it 
was, A that, oven though by later regulations 
tho corpn. had purported to aiiandon tlds 
limitation, such a nomination was ultra vires 
the special Act A void : —Held : regulat ions 
as to nominations could bo made by the corpn. 
undor their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
’ of tho riiaximuru, as might he considered 
necessary ; tho limit laid down could bo 
abolished under tht'so regulatums A such 
abolition need not abiogati* tho whole 
matter, & the nomination i>y deceas<'d wivs 
good. — lie KiMiJicit, Vall v. Bockman, 
[1028] Oh. 749; 97 I.. (^li. 130; 130 

L. T. 550 ; 72 Sol. Jo. 54,5. 


128. Add. Anno/a/io7i : Mentd. Evans v. Bnmuer, 
Mond, [1921] I Oh. 359. 

128a. To act as sole Judicial trustee with 

remuneration.] — A hank may bo appointed 
a sole ludicial trustee, witli remunoratlon, 
under the sect, dealing with the ax>pointmeut 
of ” a person ” under Judicial Trustoo Act, 
1890 (c. 35). — Ee Oohen, Ooiien v. Odiibn 
( 1918), 02 Sol. Jo. 082. 

131. Add. Annoiatxon : — Mentd. Ilong Kong A 
Shanghai Bank v. Iaj Ticc Shi, [1928] A. O. 
181. 

166. Add. Cilaliorn: — svh worn. Bank op Auhtral- 
A8IA V. Bank op Austkaj.ia, 12 .lur. 189. 

167. Add. Annotations : — Mentd. Atherton v. 
British Insulated A llelsby Cables, (1025J 
1 K. B. 421 ; He City Equitable Fire Insco., 
[1925] Ch. 407 ; Sinii>bon v. Maurice’s J^jxors. 
(1929), 14 Tax Cas. .580. 

169. Add. Citation:— .Tur. 885. 

166. Add. Annotations: — Refd. Wright v. Morgan, 
[1926] A. O. 788; A.-G. v. Goddaid (1929), 
98 I.. J. K. B. 743. 

169. A dd. Annotations : — Consd. A I her I on v. 
British Insulated A llelsby Cabh's, [1925] 
1 K. B. 421. Apld. lie City Kfiuitable Fire 
Insce., [1925] Ch. 407. 

293. Add. Annotation : — Refd. Idu iployers* Lia- 
bility Assce. V. Sedgwick Collins (1926), 95 
L. J. K. B. 1015. 


PART 1. SECT. e. 

. Bead now " 112a I." 

PART L SECT. 7. SUB-SECT. 8. 

y i. .] — ^R. V. Barnabj) 

;i925). 44 Oau. Crlm. Caa. 137 ; 57 i 


O. L. R. 397.— CAN. 

y II. l—R. V. Hmxtii 

(1925), 44 CaOB. Crim. Caa. 301, 57 
O. L. R, 383.— CAN. 

ill. ^.1— B. V. Oovun 

44 Can. Crfan. Cob. 128; 67 
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(). L it 420 —CAN. 

PART I. SECT. 7, SUB-SECT. 4.- 

214 lx. By odminUtT ator 

next of Wn.l — C iarkbon v. AU f i ' 
(1918), 42 O. L. U. 1 ; n O W 
373.— CAN. 



Cases 215»-^S63. Enqlibh ain> Emfibi: 

215a. S, P, Fbt V, Bussell (1858), 8 0. B. N. S. 
665 ; 140 E. B. 002 ; sub nom. Fby v. 
Bussell, Powts v, Butler, 27 L. J. O. P. 
168 ; 4 Jur. N. S. 198. 

AnnotaiUm : — Meotd. Wolvorbarapton New Waterworks 
V. Hawkesford (1850). 29 L.J.O. P.121. | 


Sect. 8.—FOREIGN AND BRmSH OVERSEAS 
BANKS (Vol. 111., p. 169). 

For “ See Companies ” read as follows : — 

280a. Credit notes of Russian State Bank — Rights 
of holders.] — ^Marshall v. Grinbaum (1921), 
87 T. L. B. 913. 

Foreign companies.] — See Companies, Vol. 
X., pp. 1198-1209. 

281. Add. Annotations : — As to (4) Refd. Banque 
Beige V. Hambrouck, [1921] 1 K. B. 321 ; 
Anchor Donaldson v. Crosslnud, [1020] A. C. 
297. Generally^ Mentd. Dominion Coal Co. 
V. Maskinonge 8.8. Co., [1922] 2 K. B. 132 ; 
Boston Corpn. v. Fenwick (1928), 129 L. T. 
766 ; Bolt v. Markham. [1923] 1 K. B. 604 ; 
Caniiare San Bocco, 8.A. v. Clyde Ship- 
building & Engineering Co., [1924] A. C. 226; 
Bowling w. Cox, [1026] A. C. 761 ; Marcoui’n 


Digest Supplement. 

Wireless Telegraph Co. v. Newman, [1930] 2 
K. B. 292. 

287. Add. Annotation : — Refd. Sutters v, Briggs, 
[1922] 1 A. C. 1. 

288. Add. Annotations : — ^Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244 ; Prager v. 
Blaispiel, Stamp dc Heacock, [1924] 1 K. B. 
666 ; Poland d. Parr, [1927] 1 K. B. 236. 

289. Add. Annotations : — Aa to (2) Refd. Kredit- 
bank Cassel G.m.b.U. v. Schenkers, [1927] 

1 K. B. 826. Generally^ Refd. Beckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Mentd. Janvier v. Sweeney, [1919] 2 
K. B. 316 j Pratt v. British Medical Assocn., 
[1919] 1 K. B. 244. 

247. Add. Anjiotation : — Consd. Jones v. Waring 
& Gillow, [1025] 2 K. B. 612. 

254. Add, Annotations: — Generally^ Mentd. Cal- 
menson v. Merchants* Warehousing Co. 
(1920), 126 L. T. 129 ; Dey v. Mayo, [1920] 

2 K. B. 346 ; Everett v. Griffiths, [1921] 1 
A. C. 631 ; Hearn v. Southern By. (1926), 
41 T. L. R. 306 ; Jones v. Great Western By. 
Co. (1930), 47 T. L. K. 30. 

268. Add. Annotation : — ^Apld. Re City Equitable 
Fire Insce., [1026] Ch. 407. 


PART I. SECT. 7, SUB-SECT. 4.--C. 

■a. DiiHdfnda payable aUer share- 
holder's death — Belong to legaiees .] — 
Butson r. nitvsoN (1027), Q. 11. G5 
a. 0. 112,— CAN. 

PART I. SECT. 7. SUB-SECT. 6. 

u I. Apjmintmmt of interim 

liquidator — N oludt/isianding curator ap- 
pointed.] — Be Hank of Canada 

(Ont.). (11)231 4 J). L. li. 891.- CAN. 

X i. Pensions fund society — Bight of 
members to fund.] — Wlion^ tbo niorgrer 
or wlndluff up of u bank constitutes a 
cossation of cmployniciit & a pensions 
fund society has boon founded in 
accordance with I’onsiori Fund ir'ooiutios 
Act, It. S. C., 1006 (e. 123), nioirihors, 
cx-iiKMiiberH & peiiblouors rank for 
dlHtrlbuUon of tlio funds of the soolcty 
accordliiK to 11 k* byclaw'S of the society 
i*oprardicss of tlio Kcuorul law unless tlio 
byo-louH luuko no provision for tho 
CttbO in QlM'StlOJl, — JCe aOI’JKTK DK LA 
CAISSK DK UkTKAriU DK LA HaNQITK 
Nationalk, TRIIDKL V. Lkmoink, 
n«26) 4 D. L. It. U7 ; [192.'il a. C. It. 
698 ; ajfd., [1026J 3 U. L. It. 988.— CAN. 

b (p. 167) i, Ban/e not properly 

incorporated— Efftd upon position of 
shareholders.]— Be IIODK Bank of 
Canada, (19271 1 L>. L. U. 871; 60 
1). L. It. 054 ; 8 C. B. B. 143,— CAN. 

J i. Vebt to party liable as 

surety.] — In tho winding up of a bauk 
a person liublo to tho buuk as surety 
nmy set off his personal ilffht against 
tho bank as a depositor, wiiei'u both 
debts exist at tlie time of tlio windltig 
up. — CJ.ARK80N V. llOniNKT, (1925) 4 
B. L. It. 778 ; varyxng, 26 O. W. N. 
400.— CAN. 

J li. Debt to party lieible as 

partner.] — ^A partner, with bis co- 
partner, was sued by tho liquidators 
of an insolvent bank for a partner- 
ship debt, for which ho liad pledged Ids 
individunl deposit in tho bank ; — Held : 
ho was entitled to have his separate 
depoblt applied, either as a set-off 
in the action, or against tho partnership 
debt.— (’IJVKKSON V. SMITH SC GoU>- 
BKUG, (19201 1 D. L. R. 609; 68 

O. L. K. 211.— CAN. 

J ill. C:i.ABKBON & HOMK 


Bank op Canada i>. TiANCAi3TEn(1027), 
38 B. C. 11. 217.— CAN. 


228 i. LiabilUy to contribute— 2’rus- 
tce.y—llcld : not porsfjnally liable, oh 
tho will was Hulik'louily uainod *’ lu 
tho books of tho bank in connection 
wir the actual holding. — Be Homk 
Bank of Canada, National Tudst 
CO.'S Casib (1925), 67 (). L. R. 27 ; 6 
C. B. It. 044 ; affg. 6 a B. It. 318.— 
CAN. 

Bb. Action by bank — Security for 
colds.] — Order made. — Homk Bank v. 
Hamona Farmkrs Arhocn., (1927] 1 
W. W. R. 528 ; 21 Sask. h. R. 420.— 
CAN. 


PART I. SECT. 10, SUB-SECT. 1. 

a (p. 159) I. .]— Cttn- 

NJNOUAM V. NORTHKRN BANKING CO., 
Ltd., [19281 N. I. 112.— IR. 

BO. RigM to give consent for adding 
bank as party.] — A local uianagur of 
a bank bus nuUiority to give the con- 
sent lu writing required by Rul(» of 
Ct., r. 41, for the adding of a pltf. — 
KDH<*11 V. Pkat, [1922 j 2 W. W. B. 174 ; 
03 D. L. R. 408 : 16 Sask. L. R. 324.— 
CAN. 

f (p. 160) I. .)— The local 

mauagor of a bank, in answer to tho 
inquiry of a c\istomer, inforuxed him 
that a cboquo bold by liim w'^as good, 8: 
tho customer indorsed tho cheque & 
left It xvlth tho manager to be applied 
ogabxst Ixis debt to the bauk, &, rolying 
on such assurance, permitted Ixis 
position as against iho maker of the 
choqno to be altered to Ixls prejudice. 
On the failure of tlxo maker to provide 
funds to moot the cheque : — Held : the 
hank w'us estopped from denying that 
the cuHtoroer paid in the amount re- 
presented by the cheque. — Banquk 
d'Huchrlaua V, Brunet, [1925] 2 
W. W, R. 447.— CAN. 

I (p. 160) ii. The 

oeceptanoe of a choqxie by a local bank 
niHuagor la binding on the bank, 
altbough at the tiuxo the drawer has 
insuflloiont funds to meet it. — L bdcc 
V. La Banque D’Hoi'iielaqa, (1920J 1 
B. L. R. 433 ; (1926) S. C. li. 76.— 
CAN. 


246 i. Ouaranieeino repayment of 
loan — Made by third party to customer,] 
— Held : not within the ostensible 
authority of a local branch nxanager 
of a bauk. — 8trvens v. Merchants 
Bank of Canada, jl0201 1 W. W. R. 
52 ; 49 D. L. It. 528 ; 30 Man. L. R. 
46.— CAN. 

248 ii. Delivery up of keys to 

purchaser from ettstomer uyithenit getting 
cheque.] — 1*1 tf. sold bis bubiness & 
agreed to assign to the purcbohers the 
lease of tho premises upon which the 
business was carried on. Pltf. sent 
the keys of the prcinlsos to deft. C., 
manager of a branch of deft, bank, in 
u letter, in which ho requested C. to 
band tho keys to W.. one of the 
purchasers, upon receiving from W. a 
cheque for a named sum. Ck, without 
gottuig the cheque, gave up tho keys 
to tho landlord of the promises, wlio 
handed them to W. ; — Held: (1) C. 
had failed to carry out tho terms of 
his InstnictionB ; (2) the keys were 
sent to C. in his capacity as manager. 
& the transaction W'os within the scope 
of his authority as such ; (3) the onus 
of proving damage was on pltf., 8c 
bo bad not satlstlod It. — Qabbeb v. 
Union Bank op Canada (1919), 
46 0.L.R.129: 17 O. W.N.16.— CAN. 

26011 a. .] — As tho 

terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), s. 6, 
are uneoul vocal & unambiguous, they 
cannot be construed as i^ating only 
to the case whore the representations 
are fouixded on as tho basis of a sub- 
stantive action, but must equally 
apply where they are founded on 
in defence. — Union Bank of Scot- 
I.AND r. Taylor, (1926) S. C. 835.— 
SCOT. 


Bd. Agreeing to forward bankers* 
draft.] — Held: as tho promise by the 
acting manager to forward the draft 


was a volxmtary act without remunera- 
tion & not part of his duty as an officer 
of the bank, the bank was not liable 
for his failure in performing it. — 
Maxwell v. Union Bane of Canada, 
(19221 1 W. W. R. 7 ; 69 D. L. 11. 130. 
—CAN. 
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Vol IlL—Baiikers. Cases 264— 282a. 


Part li. — Business of Banking. 


284. Add. Citation : — aub nom. Bank op Austra- 
lasia V, Bank of Australia. 12 Jur. 189. 

270. Add. Annoiaiion : — Mentd* Ipswich Per- 
manent Money Club v. Arthy, [19201 2 Ch. 
257. 

270a. Cheque presented after business hours — 
Right of bank to deal with cheque.]— Pltf. 
had an account with defta.* branch, the 
closing hour of which was 3 p.m. Pltf. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for pajTuent before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o’clock, & received 
payment. Later in the day pltf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid : — Held : 
a ^ bank is entitled to deal with a cheque 
within a reasonable business margin after 
tlieir advertised time of closing, & in cashing 
the cheque defts had acted within their 
rights. — ^Baines v. National Provincial 
Bank, Ltd. (1927), 06 L. J. K. B. 801; 
137 L. T. 631 ; 32 Com. Gas. 216. 

272. Add. Annoiaiiona :^Consd. Joacliimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. Ixmdon Joint Stock Bank v. Macmillan 
& Arthur, [1918] A. O. 777. Mentd. He 
Bichardson, Pole v. Pattonden, [1920] 1 
Oh. 423. 

274. Add. Annolatioyi Consd. He h^arrow’s Bank, 
[1923] 1 Oh. 41. 

274a. Bank stopping payment before final 

clearance of cheque received for collection.] — ' 

Re Farrow’s Bank, Ltd., No 479a, post. 

276. Add. Annotation Raid. Garrard v. J.wnes, 
[1925] Ch. 616. 

276. Add. Annotation : — Consd. Joacliimson v. 
Swiss Bank Corpn.. [1921] 3 K. B 110. 

276a. At branch where account 

kept.] — In the absence of special agreeinont, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a, promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt. — 
Richardson v. Richardson, [1927] P. 228 ; 


96 L. J. P. 125 ; 137 L. T. 492 ; 43 T. L. U. 
631 ; 71 Sol. Jo. 696. 

277. Add. ^[nnotiition : — Refd. Ilalliwell v. Ven- 
ables (19.30), 99 L. J. K. H. 353. 

278. Add. Annotatioyi .'-^Mentd. Redori Akt. 
Transatlantic v. Drughorn, [1918] 1 £. B. 39i. 

279. Add. Annotation : — ^Mentd. The Tervaete, 
[1922] P. 269. 

281. Add. AnnotcUiona Consd. Auehtcroni v. 
Midland Bank, [1928] 2 K. B. 201. Montd. 
Quebec Ry. Light#. Beat & Power (’o. v. 
Vandry, [1920] A. O. 662 ; McDonald v. Nash 
[1924] A. 0.625; Hamuol v. Dumas, {1924] 
A. O. 431 ; Ouellette v. Canadian Pacifir Hy., 
[1025] A. C. 560 ; Gilbert v Gilbert & Bonghcr 
(1927), 00 I.. J. P. 137 ; Shotts Iron C’o. v. 
Curran, [1929] A. 0. 400; Tilling-Sf evens 
Motors V. Kent County Council & Transport 
Minister, [1929] 1 Oh. 66. 

282. Add. Annotatiom : — Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1920] I K. B. 328. Refd. Admiraltv 
Comrs. v. National Pi*ovincial & ITuion Bank 
of England (1022), 127 L. T. 452; Jones v. 
Waring & Gillow, [1920] A. 0. 670. Mentd. 
Steam Saw Mills Co.v. Baring, [1922] 1 Oh. 244. 

282a. Account opened In assumed name — Payment 
in of cheque obtained by duress— Payment out 
on forged cheques— Action by party whose 
name assumed.] — Pltf. brought an action 
against deft, bank for £125,000, money had 
& ipocoived by defts. to liis uho. Pltf.’s case* 
was that an account wiis op(*ned in his narno 
at a bramh ot dolt, bank by some one other 
than himself, that a cheque h>r £160,000 
payable to lus order wan puiu iuiaj uhu 
& tliat on the following day a forged cheque, 
purpf»rting to bo drawn by pltf., for £130,000 
was cusliod by one II., the balance being 
afterwards withdrawn by II., hy means of 
other forged cheiiues Defts. alleged that 
the cliequo for £160,000 was obtained by a 
blackmailing conspiracy from one A., who 
was disco voied by one N. witli pltf.’s wife 
in compromising circumstances, & that the 
Iirocccjcls were shared between the con- 
spiratcu's, wliom defts alleged to include, 
among others, pltf., pltf.’s wife, & II. & N. 
Pltf. & his wife denied that they took part 
in any conspiracy, & pltf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himself to 
be a Bolr., to take divorce proceedings, & 
that, when the sum of £26,000 was handed 
to him by U., ho, pltf., passed the amount 
on to his wife & said that ho would liavo 
nothing more to do with her, & that he 


PART II. SECT. 1. SUB-SECT. 2. 

b I. .] — Rbandon V. Bavk ok 

Montreai.. [1926] 4 D L. K. 182 ; 59 
O. L. R. 268.— CAN. 

275 va. .1— A de- 

posit of money In a bank to meet a 
draft Is not payment of the draft. The 
money so deposited must be appro- 
priated by the depositor thereof to the 
draft, whore the bank is authorii»ed 
so to appropriate the money It acts in 
dolni; so as a«rout of the depositor, 
if it fails to carry out its duties os such 
agent, the loss falls on Its principal, 
it is possible for a bank while acting 
as agent of the drawer of a draft for 


tbe purpose of collecting it to act ali»o 
.■> agent of the drawee in appropriating 
tJio money. — liBaNTKOim Cokuacik Co. 

V. Milvk, 11926] 1 D. L. It. 862 , [1925] 
1 W. W. k. 911 ; 35 Man. L It. 17 : 
affa, [1925] 1 D. L. IL 92, [1925] 1 

W. W. It. 442.— CAN. 


276 vU. In Canadian paper 

in American bank — In what currency 
payable by bank.'l — Held : pltf 's de- 
posits created merely the relation of 
debtor & creditor. Sc the bank’s obliga- 
tion under that relationship vios to 
repay the exact amount of tnuuoy 
which was received on deposit. 
Whether amounts of deposits repayable 

185 


In Canadian or Anjorleun eu"rciJoy 
discussed. — Shki'Pako v 1 iiwr 1 'JTKH- 
vaiioval Bank ok Hwii j ORAot, 
[1924] I D. L. 11 0^2 , 1 W. W. R. 
290.— CAN. 

276 vUi. cjhr/tue delivered 

to bank to hi casfud ] — Tho fact that 
the holder of a cluniue delivers It to a 
hank to he custicd does not C4>aHtitute 
a di po<i)lt tiur render tho bank his 
debtor & tho bank has no light to 
set oft against the proceeds f>f thf 
cheouo a debt ov^lng to It b> the 
holder.— -Roy XKL v. Royai. IUnk 
CaKada. [19181 2 W W. Jt 7'>1 . J1 
Bosk. L. R. 218.— CAN. 
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learned later that A. had paid £160,000. It 
was to recover the difference between these 
two amounta that the action was brought. 
The jury found that there was a conspiracy 
to grt money from A. by catching him with 
pltf/s wife, but that pltf. & his wife were not 
parties to the consi^acy, that A. was in* 
duced to part with the money through fear, 
that his paiiing with it was not free & 
voluntary ; — Held : pltf. never got the pro- 
perty in the cheque for £150,000 A could 
not KUO in conversion, & he had no right to 
sue m contract because the dealings with 
dolt, bank were not on his behalf, & therefore 
he had no title to the cheque, A the action 
failed. — Hobinson v. Midland Bank, Ltd. 
(1926), 41 T. L. R. 402 ; 69 Sol. Jo. 428, 
792, O. A. 

284a. — — Effect of mere book entries.] — In 
dealings between banker A customer, where 
it is sought to treat a mere book entry as 
a payment, some other circumstances must 
be present A relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer A an 
acting upon It by him ; there must be, in 
effect, both a payment by one party A a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the book entry was made. — Bbitisu A 
NoktU Ettbopean Bank, Ltd. v. Zalzstein, 
[1027 J 2 K. B. 92 ; 90 L. J. K. B 639 ; 137 
L. T. 127 ; 43 T. L. R. 209. 

280a. Rills epeoinoally appropriated to one 

account — Payment of proceeds to other 
account.] — A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically approiiriated to one account, is 
not entitled, without the customer’s consent, 
to irnnsicr the proceeds of such bills to the 
other account. — Oiieeniialoii (W. P.) A 
Sons r. Union Bank op Manchester, [1924] 
2 K. B. 1 63 ; 93 L. J. K. B. 844 ; 181 li. T. 687. 

292. Add. Amiotahon : — Retd. Taxation Comrs. v. 
English, Scottish A Australian Bonk, [1920] 
A. 0. 683. 

202a. ,] — ( 1 ) The word ** cus- 

tomer ” in Bills of Exchange Act, 1909 
(No. 27 of 1009, Commonwealth), s. 88 (1), 
which is in the some terms as the above sect, 
sigmnos a relationship in which duration is 
not of the essence, A includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 

(2) The negligence referred to In the sub- 
seet, is negligence in collecting the cheque, 
not in opemng the account. The test is 
whether the paying in of any given cheque, 
coupled with tho circumstances antecedent 
& present, was so out of tho ordinary course 
that it ought to have aroused doubt in the 
banker’s mind, d; caused him to make 
inquiries. The standard of care required 


is that derived from the practice of bankers. 
— ^Taxation Oombs. v. English, Scottish A 
Adstralian Bank [1920] A. 0. 683 ; 89 
L. J. P. 0. 181 J 123 L. T. 34 » 36 T. L. B. 
806, P. 0. 

AnnotattonM .-—A* to (2) ApUU HompSfcead Ordns. v. Barclays 
Bankj(1923), 89 T. 229. Cooad. Auobteroni v. Mid- 
land Bank. 11928] 2 E. B. 294. Apld. Lloyds Bank v. 
Chaitered Wk of India, Australia A China. [1929] 1 
K. B. 40. Beld. Underwood v. Bank of Llven^h Same 
V. Barclays Bank, [1924] 1 K. B. 770 ; London A Montrose 
SbipbiUliUng A Repairing Co. e. Barclays Bank (1925), 81 
Com Cas. 67. 

292b. Another bank for whom cheque 

collected — ^BlUs of Exchange Act, 1882 (c. 61), 
fl. 82.] — (1) The word “customer” in the 
above sect, applies to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “ rec^ves payment ” in the 
sect, apply to a bank which receives payment 
as a collecting bank. — I mpobtebs Co. v. 
Westminster Bank, [1927] 2 K. B. 297 ; 
96 L. J. K. B. 919; 137 L. T. 698; 43 
T. L. R. 639 ; 82 Com. Cas. 369, O. A. 

298. Add. Ciiation .*—88 L. J. K. B. 65. 

Add. Annoitxtions : — Consd. Auchteronie. Mid- 
land Bonk, [192S] 2 K. B. 204 Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 8 

K. B. 110 ; Be Polemis A Fuimess, Withy, 
[1021] 3 K. B. 660; Jones t>. Waring & 
Gillow, [1920] A. 0. 670. 

294. Add. Annotation : — Mentd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 623. 

297. Add. Annotations : — ^Mentd. Calmenson v. 
Mercliant’s Warehousing Co. (1920), 126 

L. T. 129; Everett v. Griffiths, [1921] 1 
A. 0. 031 ; Hearn v. Southern lly. (1925), 
41 T. L. R. 306; Jonts v. Great WcHtoin . 
Vu. (1030), 47 T. L il. 30. 

298a. Remittance sent abroad on request — Obliga- 
tion o! bank.V-Pltfs., cuatomere of defts , 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone apparently put 
on it a foi^^ indoi'sement of his name, A 
it was eventually cleared through a bank in 
Poland, A dettfi. debited pltfs. with the 
fiunoimt. In an action for negligence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered : — Held : as the 
loss of a cheque was a rare occurrence, A 
as the stande^ of defts.’ duty sliould not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest, the action failed. — O sb Gbsell- 
SCHAFT, etc. V. JbWISH COLONIAL TRUST 
(1927), 48 T. L. R. 898. 

800. Add. Annotaiiona : — Apld. London Provincial 
A South Western Bank v. Bosxard (1918), 
86 T. L. R. 142. Refd. Brown v. Swan (1921 ), 
37 T. L. R. 787. 

SOI. Add. Annotation: — Consd. Brown v. Swan 
(1921), 87 T. L. R. 787. 


/«««*«** ^ MoruusheUttonumager'a obtain! ug bis consent Uiereto. — W al- 

IlplAL UNUKA V. IMPBRIAL BANK OP CANADA, 
Bank (J«^U) (,u N. B. U. 388.--CAN. [1926] 4 D. L. H. 390; (1923] 8 W. W. K. 

289 il. -- — - la the absence 409.— ~0AN, 

contract to keep a • a 

- . .»* . PART II. SECT. 1, SUB-SECT. 8.— -A. 

80111. .] — Fop certain 

limited pnrposea a branch bank m^ 


a unit A indlvlalble.— W bitb «. BOTAb 
Bank of Canada. [1923] 4 D. L. R. 

1806 ; 63 O. L. R. 643.- 

— „ branch 

doetmetUs for ooQscNoa — ^NspKpciioe.]— 
Where a branch office of a bank, in 
the osnal course of banking busfnees 
for reward, sends to another office of 
the bank for colleotlon on behalf of 
a onstomer negotiable doonmenta of 



Vot. UL— BaakMs. Caies 802—368. 


802. Add.An7talaHon»! — Itofd.Bej>ublioade6iute- 
mala v. Nunez, [1927J 1 K. B. 609 ; Richard- 
son V. Richaidson, [1927] P. 228. 

808. Add^ CUfstMn : — 63 Sol. Jo. 246. 

804. Add, AniMiaUona : — Consd. Elliott v. Bax- 
Ironslde, [1925] 2 K. B. 301. Reid. Kimber 
Coal Co. V. Stone & Bolfe, [1926] A. G. 414 ; 
Kettle V. Dunster & Wakehold (1927), 43 
T. L. R. 770. 

810. Add, Annoiaiuma : — ^Refd* Joachimson v, 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 
Mentd. R« Gunsbourg, Ex p. Trustee, [1919] 
B. & O. R. 99. 

812. Add, AnnotaiioTM : — Generally ^ Retd. Earlo v. 
Hemswoith R. D. 0. (1928), 140 L. T. 60. 
Mentd. Joachimson v, Swiss Bank Oorpn., 
[1921] 3 K. B. 110. 

817. Add, AnnoUUiona : — As to (1) Reid. Joachim- 
son V, Swiss Bank Oorpn., [1921] 3 K. B. 110. 
Generodiy, Reid. Richard^n o. Richardson, 
[1927] P. 228. 

380. Add, Citation .*—40 L. T. 404. 

881. Add, AnnoieUions: — ^Reld. Jones v. Waring & 
Gillow, [1926] A. 0. 070. Mentd. Uolt v. 
Markham (1022), 128 L. T. 719. 

382. Add. Annotations : — ^Refd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1920] 1 K. B. 328 ; Jones v. Waring 
& GiUow, [1926] A. O. 670. 

833. Add. Annotations : — Consd. British American 

Continental Bonk v. British Bank for Porfdgn 
Trade, [1926] 1 K. B. 328 j Jones v. Waring i 
& OiUow, [1026] A. 0. 670. I 

833a. Payment into account under beliel that 

customer alive-— Liability to refund.] — Where j 
money has been paid into the current account 
of the customer of a bank under a mistake of | 
fact, such as the belief that the customer is , 
still alive & entitled to the money, the money 
can be recovered back from the bank without 
joining the customer’s legal personal repr<‘- 
sentatives as defts. to the action. — Ad- 
miralty CoMRs. V. National 1*iiovin< ial 
& Union Bane of England, Ltd. (1922), i 
127 L. T. 452 | 38 T. L. It. 492 ; 66 Hoi. Jo. , 
422. I 

834. Add, Annotations: — Consd. Jte Hodgson's 
Trusts, Public Trustee v, Milne, [1919] 2 Oh. 
189. Refd. Bradford Old Bank v. SutcliCTo 
(1918), 88 L, J. K. B. 86; Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 662. 


838a. Joint aeoount — Including proceeds of 

theft.] — T he Admiralty v. Mills (1908), 
Times, Occ, 29, 

838b. Necessity for demand — Whether condition 
precedent to motion against banker on account.] 

— Where money is standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. — Joachimson v. 
Swiss Bane Corpn., [1921] 3 K. B. 110 ; 90 
li. J. K. B. 973 ; 126 J.. T. 338 ; 37 T. L. It. 
534 ; 65 Sol. Jo. 434 ; 20 Com. Cas. 196, 
C. A. 

Annotations: — Consd. Admiralty Gomro. v. Naiioiinl Pro* 
TlQoial Sc Union Rank of Knglunrl (1U22)..H» T. L. U. 402 ; 
lilciiardHon v. Richardson, [1027] P. 22K ; DouurUw** i>. 
Lloyds Bank (192!)). 34 Com. Cas. 263. Reid. iCe British 
Amorloan Ooniluontal Bank. Credit Ocnoral Lch'^cols* 
Claim, 110221 2 Ch. .'VSO ; Prosperity v. Lloyds Bank 
(1023), 30 T. L. H. 372; Tournlcr v. National Provluflul 
A Union Bank of Knglaml, [1024] 1 K. 1). 461. 

S42a. Account in credit — Reasonable notice.] 

— In the absence of special stipulation a 
Ranker can close his customer’s banking 
account in credit only on giving him a reasou- 
ablo notice, dependent on the nature of the 
account ds the facts dc clrcmustances of the 
case. When a banking account, opened by 
pltfs. with detts., dc having a credit balance 
of some £7,000, was so intcrwovf'U with a 
“ snowball ” scheme of insurance devised by 
pltfs. iliat It became in respect to subscrio- 
tionB to the scheme a i)art thereof : ; 

a month’s notice by defts. to lU.scontinue the 
account was not, in the eircuinstaiicos of the 
cawj, sunicient, bub an iu junction restraining 
defU. Irom closing the account must be 
refused. — IM iospeuity, Ltd. r. Lloyds Bank, 
l/TD. (192.3), 39 T. li. R. : 

342b. Existence of account -Proof of— Effect of 
non-existence of entry in material books.] — 
J>«>iJ«iAsrt p. LI.OVDH Bank, No. 103a, post. 

347. Add. Citation : — affg. H. C. sub nom. lie 
Gross, Exp. Adair (1871), 24 L. T. 198. 

858. Add. Annotations : — Mentd. Aksionali-noye 
Ohschestvo A. M. Luther t). Hagor, [1921] 
3 K. B. 532 ; The Tervaoto, [1922) P. 259 ; 
Duff Development Co. r. Kohintan Govern- 
ment, [1923] 1 Ch. 386. 

863. Add. Annotations Consd, Banquo Beige v, 
Ilambrouck, [1921] 1 K. B. 321. Held, lie 
Hodgson’s Trusts, Public Tnistee v. Milne, 
[1919] 2 Ch. 189. Mentd. Tie Wait, [1927J 1 
Ch. 606. 


debts, such as partioipatlon oerUfleatea 
issued by the Canodiau Wheat Board, 
which, having boon Indorsed by the 

e roduoor, are, in effect, made payable 
) bearer on surrender thereof. & whose 
terms deny resuonslbilitr In the Wheat 
Board with respect to Indorsements, Sc, 
failing to receive a return letter of 
aoknowledgmont, the sending office 
makes no inquiry of the receiving 
office as to the safety of the documents 
until after the lapse of six weeks. It 
Isj^ty of noglii^oo. The bank is 
stlu more guilty of negllgenco, when, 
having made the belated Inquiry Sc 
learned that the documents have not 
been received at the other office it 
fails to take Immediate stops in the 
ouiokest manner available to warn 
tne debtor liable under the documents 
of the loss thereof. Sc thus stop pay* 
meot to any unauthorised person. — 
Nelson v. vkjos Bask of Canada, 
U»231 8 W. W. R, 1330.— DAN. 

808 L ^,1 — Gabbioch 


V . Canadian Bank or Commerce, 
110101 3 W. W. K. 186.— CAN. 

PART II. SECT. 1, SUB-SECT. 4 . 

317 xi. Account in trade name.] 

— ^Wbore an individual keeps his bank 
account imder a trade name Sc is sued 
Sc his banker is garnisheed. It Is for the 
bankers to satisfy themselves that the 
Judgment debtor named Is the person 
keeping such account, & if satisfied 
beyond reasonable doubt that the right 
fond fe beiog garnisheed to pay It 
Into ot. — S mith «. Gautbche, [1917] 
2 W. W. R. 225 ; 23 B. C. ft. 465.— 
CAN. 


PART IL SECT. 2, SUB-SECT. 1. 

834 V. .1 — ^Pltl. made a promis- 

sorv note in favour of B., which was 
dishonoured, on presentment. Both 
banked with defts., to whom 8. was 
indebted on overdraft for a greater 
sum than the amount of the note. 
Sabaequently pltl. paid 4100 Into his 

187 


account. Sc defts. Immcdlalxsly, wit hout 
roforouce to pltf., paid the note for 
4110 i9«. lOd. Sc debited pltf.'s aocomit 
with the amount by which hl» funds 
in the hands of defts. were insufficient 
to meet the note ; — /f(Ui : defts. weie 
at liberty to apply whatever furnls ot 
pltf. they had in hand In satlH/uofion. 
jrrotanto.ot the note of which ttiev wore 
the holders for value. — Bi r n v. </nion 
Bank, (10231 N. Z. L. it. J79.- N.z, 


PART II. SECT. 2, SUB-SECTT. 2.— B. 

•f. Itii/ht of hank to refuse to pop.]-- 
In order to hold a banker JusUflod In 
refusing to pay a demand of his 
customer the oustomor being an exor.. 
Sc drawing a cheque as exor., there 
must in the first place be some mis* 
application, some oroaoh of trust lu* 
tended by the exor., 3c there must in 
the second place be proof iluit the 
bankers are privy to the Intent 
make their uisappliixitlon of the tni.s« 
funds. If it be shown that any pur- 
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878. Add, Annotatwn : — Mentd. Toumier v. 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

380a. Payment of principal's money to own account 
— Bank without notice — Retention against 
overdraft.] — Jte Sanoster, Qbeen v. Mockbtt 
(1894), 10 T. L. n. 184. 

881a. Trust moneys credited to private account -- 
Liability of bank.] — licBp. bank agreed with 
appMs. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. Tne 
cash, as res^is, knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
tludr agent. In numerous cases resps. 

of giving the agent cash credited the 
drafts, wholly or in part, to tlic agent’s private 
^count which was generally ovei drawn. 
Apxilts. sued resps. to rcc(3vcr the aggregate 
amount, witli interest, of specified dr/ifts, 
or parts of drafts which had lM*en thus 
applied ; tiie agent was not jojn(‘d os a 
party. l{es])h. alleged but did not prove 
tliat the agent had paid for grain by cheques 
on Ins private* account. TJie Ct. of Appeal 
oid(*r<*d an account to ascertain what loss 
applts. had sustained ; — Held : resps. having 
he('n parties to a misaiipli cation of trust 
funds, applts. were entitled to judgment for 
the amount sued lor. — British Amkric'A 
J<H.EVATou (V). 1 '. Bank ok Bumsu North 
Awkrioa, (1011)1 A. ('. 058 : 88 L. J. P. C. 
118; 121 L. T. 100, ’ 

For some years before 

1019 one U., a merchant, had a banking 
account at defts.* bank. In that year he 
converted himself Into a limited co., all the 
being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. 08 a security for his debt. The arts, of 
assocn. of tlio co. incorporated Table A. by 
par. 71 of which the business of the co. is 
directors. By the 
arts. U. appointed sole director. After 
the formation of the co. IJ. kept on his private 
banking account with defts. as before, they 
havmg notice that his business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as solo director, become possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indo^d them “A.L.U., Lid.— A.L.U. sole 
director,” A. paid them into his own account 
with defts. instead of paying them in to the 
c«>, s account with the other bank. Defts., 
without inquiring whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 


CO., as be owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.’s favour & not in liis. In an action 
brought by the co. on behalf of the debenture* 
holder for conversion of the cheques : — 
Held : (1 ) defts. were jprecluded from setting 
up that 17., when paying the cheques in to 
his own account, was acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds : first, that the act of an 
agent paying his principal’s cheques into his 
own accoimt was so unusual as to put them 
on inquiry, that they ought to have inquired 
whether the co. had a separate banking 
account, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence ; &, secondly, that U. when 

paying in the cheques did not purport to 
act as the co.’s agent, but as being himself 
the CO., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), s. 82. 

A customer of a bank paid into Ms account 
some cheques to which he had no title. 
Immediately on bis so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank &, the ciistomer 
that be should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had received the proceeds : — 
Held: (3) apart from any question whether 
the bonk had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they arc cleared 
does not make them holders for value ; in 
order to entitle them to that charcacter there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
•& that agreement must have been acted upon. 
— ^Underwood (A. L.), Ltd. r. Bank op 
liivpRPooL, Sabie V. Barclays Bank, [19241 
1 K. B. 776 ; 03 L. J. K. B. 690 ; 131 L. T. 
271 J 40 T. L. K. 302 ; 68 Sol. Jo. 710 : 29 
Com. Cos. 182, O. A. 


(Llvorpool) w. Brtirluys Bank (1927), 
CoMd. Auchteronl v. Midland Bank, 11928} 
Bank r. Chartered Bank of 
China, 11929] 1 K. 1). 40. Refd. 

^.V^kard, Lovo & Wills, [1927 J 
Assocn. r. Thomas (1929), 
r. Barnett, Pembroke & Slater. 
Consd. London & Montrose 
bhlpbulldlnx & Co. v. Barclays Bank (1925), 

41 T L* ll^*4oJ’ v. Midland Bank (1925), 


Bonnl benefit to the banker^ Utonischos 
is dohljmcd or stipulated for, that 
olrcu^tauoe sbovo all others wtll moht 
readily ot-tabllsh the foot Owt the 
1‘rivlty with tho breach 
of trust that Is about to bo oommJt^d. 
~-toTANT)Ann Bank r. Estats van 
JtBrx, 11825] Aiip. p. 

PART II. SECT. 2, SUB-SECT. 3.— A. 

371 1. account of persons noi 

partners — Cheque drawn <£• counier" 


nuinded by one after decease of otAcr— 
Payment by bank--^No right of action 
in sunneor, )—RAt)CiiFrR v. Bank or 
BmvriucAX,, [1919] a W. w. it. 887 .— 

J V' Subsequent elttim by one 

fo whole (uroutU-^Position of bank.]— 
W here a bank deposit is made In the 
name of either of two persons it Is a 
uotifloation tliat either one may deal 
with the funds & that the Recount 
will bo subject to tho control of either 
of thorn in tho absonoo of speoial 
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dictions. But upon a subsequent 
notico to the bank by one of such per- 
sons that he claims it all, the bank 
In dealing with the money thereafter 
in ^y way affecting such claim acts 
at Its own risk. — Hnx e. Hociiklaoa 
Dank. [1921] 3 W. W. R. 430.— CAN. 

PART II. SECT. 2, SUB-SECT. 8.— B. 

g. Add "on appeal, [19181 A. C. 
lOO.'pfS/-- I" T- 



V6L HL— Bankers. Cases 389—432. 


389. Add. Annoiationa : — Consd. Jones v. Waring 
^ GiUow* [1926] 2 K. B. 612. Refd. Banque 
Beige pour TEtranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 128 L. T. 495. 
Mentd. Brocklebank v. B., [1925] 1 K. B. 52. 
391. Add, Annoiaiion : — ^Distd. Re Harrison, Day 
V. Harrison (1920), 90 L. J. Ch. 186. 

391a. Cheques drawn by wife on bank 

manager’s advice— Title of wife to balance.] 
— A husband, in 1908, transferred the 
money st^ding to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the accoimt liimself. He died 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 
his death, when he was in failing health & 
unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. JTho wife never know of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 
dorsed with the wife’s initials & containing 
the deposit receipt & a document in which 
he said ; “I would like this paying away at 
once if possible os under,” with a list of 
names with amounts against them : — Held : 
the money standing to the credit of both | 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit os his 
own property. — Re Hahrison, Day v. II ar- 
nisoN (1920), 90 L. .7. Ch, 186. 

402. Add. Annotaiiona : — Refd. Joachimson r. ' 
Swiss Bank Cori>R*» [1921] 3 K. B. 110 ; i 
Douglass V. Lloyds Bank (1929), 31 Com. 
Cas. 203. 

402a. Effect of need for notice of withdrawal.] — 

There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal. — Rc Glendinning, Steel v. 
Glendinninq (1918), 88 L. J. Ch. 87 ; 120 
L. T. 222 ; 63 Sol. Jo. 156. 

403a. Loss of right to repayment— Laches.] — In 
May, 1866, one F. deposited £0,000 uith a 
Birmingham branch of deft, bank, upon the 
terms that he could withdraw the money at 
any time on giving fourteen days* notice, 
tlmt interest should bo paid on it at tho rate 
of 6 per cent, for the first three months, & 
thereafter at the current bank rate for fhe 
time being. In Aug. 1800, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, & a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 
principal or interest & no record of any 
demand by P. for payment. J . died in 1893. 
In 1927 a relative of F. discovered tho deposit 

PART II. SECT. 2, SUB-SECT. 8.— E. 

8901. Joint account of huOtand Jb 
toife — Subsequent claim by vdfe to whole 
ewcount — Bank entitled to set off turns 
advanced for hu^Kmd's benefit before 


receipt amongst some old papers, & sent it 
to the surviving exor. k, trustee of F.’s will. 
He gave deft, bank formal notice to pay tlio 
£3,500, balance of the principal £6,000, 
together with interest, in fourteen days. 
The bank refused to pay, on the ground that 
it must be presumed that the deposit must 
have been repaid long ago. The oxor. thou 
brought this action to enforce payment. As 
the bank pleaded presumption of payment ; 
& although they refused to plead Slat. 
Limitations, they claimed relief on tho ground 
that F. & his representatives had been guilty 
of laches : — Held : although defls. could not 
produce evidence of repayment, tho proper 
inference from all the circunistanci's was that 
that money must have been repaid, Ac tho 
action therefore failed. Bankers' Books 
Evidence Act, 1879 (c. 11), s. 3, makes an 
entry in bankers’ books prinid facie evi- 
dence of an account. 

Qu. : whether the non-oxistonco of any 
entry in material books is primd fane 
evidence of the non-existonco of an alleged 
account. — D ouglass v. Lloyds Bank, Ltd. 
(1929), 34 Ooiu. C’as. 263. 

409. Add. Annotation : — Apld. Re Wost-orton, 
Public Trustee v. Gray (1919), 122 L. T. 201. 

409a. Assignment by order In writing to bank to 
pay third party sum on deposit— Unlndorsed 
deposit receipt — Letter to assignee.] — About 
a y(‘ar beforc his death, which hai)pened in 
1917, ti^stator handed to lus landlady. G., 
an envelope addressed to her describing it as 
a present to her. Slie was about to oi)en it, 
when ho took it from her liand Ac said he 
would keep it for her & locked it up in his 
despatch box. After testator’s deaili there 
was found in his despatch box an envelope 
containing : ( 1 ) A deposit receipt for £506 
deposited with his hank in 191 1 ; (2) an ordcu* 
in writing signed by testator directing the 
bank to pay to U. the sum of £500 then on 
deposit; & (3) a letter addressed to G. : 
” Vou have been very kind to me Ac I desire 
to make some return by giving you the 
amount £500 now on deposit at tho . . . bunk 
os per receipt enclosed.” The deposit receipt 
was not indoi’sed by testator & no notice 
was given to tho b(ink of uuy assignment till 
after his death, the interest on the sum on 
deposit having been earned by the bank to 
his current account : — Held : there was a 
valid Ac complete gift to G. of tho sum on 
deposit by way of assignment under Jud. 
Act, 1873, B. 25 (6). — Re VVesteuton, Public 
Trustee v. Gray, [1919] 2 Ch. 104 ; 88 
L. J. Ch. 892 ; 122 L. T. 264 ; 63 Sol. Jo. 410. 

Annotation * — Apprvd. & Apld. llopublica do Guatemala 
V. Nunee. [l&iTfj 1 K. B. 001#. 

410. Add. Annoiationa : — Mentd. Rc Westortou, 
Public Trustee v. Gray, [1910] 2 Ch. 104 ; Re 
liichards, Jones v. Bebbeck, [192 IJ I Oh. 513. 

411. Add. Annotaiiona: — ^Mentd. Re Wostcr'yon, 
Public Trustee v. Gray, [1910] 2 Ch. 104 ; Re 
liichards, Jones v. Bcbbcck, [1921] 1 Oh. 613. 

431. Add. Annotation: — ^Refd. Cohen v. Boche 
(1926), 95 L. J. K. B. 946. 


432. Add. Annoiaiion : — Mentd. Re City life 
Assce. (1925;, 42 T. L. B. 46. 


wdice of claim,} — Hili. v. Hoohelaoa 
Bank, (1921] 3 W. W. R. 430.— CAN. 

PART 11. SECT. 4 . SUB-SECT. 3. 
If. Money petid to retire draft — 
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It allure of purpose for which draft void 
— LiabilUy of bank to refund.) — Held 
pltfii. could recover from tbo bank tin 
arnoust paid by thoai to retire tbo 
draft. — G ibbons Ac Cabmss v. Royal 



Caiw 459— 6Ma. Enolish Am ) Empire Diassr Supplement. 


468. Add, Afmotaiion : — ^Retd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 626. 

464 . Add, ArmotoHons : — ^Refd. Slingsby v. West- 
minster Bank (1930), 47 T. L. K. 1. Bfentd. 
Bey p, Mayo, [1920 ] 2 K, B. 846 ; Brown v. 
Swan (1921), 87 T. L. R. 787; Sutters v, 
Briggs, [1922] 1 A. O. 1 ; Be Farrow’s Bank, 
[192^3] 1 Ch. 41 ; Underwood v. Bank of 
Liyerp<K>] & Martins, Underwood v, Barclays 
Bank, [1924] 1 K. B, 776 ; Importers Oo. v. 
Westminster Bank, [1927] 2 K. B. 297. 


600. Add, Armotaiion : — OemraUpf Mentd. Brown 
V, Swan (1921), 87 T. L. R. 787. 

627a. What Is negligence — ^Defective title of cus- 
tomer-statutory protection of banker.] — 
SLIKOSBT V, Wbstminsteb Bane, L/td,, No. 
691d, poef. 

628. Add, Annotation : — OenoraUy, Mentd. Under- 
wood V, Bank of liverpool & Martins, Under- 
wood V. Barclays Bank, [1924] 1 K. B. 776. 


466. Add, Annotation: — ^Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

479. Add. Annotation: — ^Refd. Sutters v, Briggs, 
[19221 1 A. 0.3. 

479a. Cheque credited before clearance — Whether 
bank holders for value— Bank stopping pay- 
ment before final clearance.] — (1) Where a 
customer pays a crossed cheque into bis bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
IB a pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book &> paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the iiroceeds os 
collecting ^onts for their customer, & not 
on tlie ordinary bank relationship, of debtor I 
& creditor. Consequently, in a winding up ' 
folio wuig on the stoppage the liquidator ruust 
nay the lull proceeds of a cheque cleared after 
the stoppage to the customer, although it 
was cleared shortly before the actual winding 
up . — Ite Faruow’s Bank, Ltd., [1923] 1 Ch. 
41 ; 92 L. J. Ch. 163 ; 128 L. T. 332 ; 67 
Sol. ,lo. 78; [1025] B. & C. 11. 8. 0. A. 

479b. .] — Underwood (A. L.), I/td. v. 

Bank op Liverpool, Same v. Bi^RCLAYs 
Bank, No. 387a, ante. 

484. Add. Annotation: — Refd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 
623. 

487, Add. Annoiatione: — Refd. Jones v. Waring 
& Oillow, [1926] A. C. 070. Mentd. Holt t>. 
Markham, [1923] 1 K. B. 504. 

489. Add. Annotation : — Mentd. The Sheaf Brook, 
[1920] P. 01. 

498. Add. Annoiatione : — Apld. London Provincial 
^ South Western Bank v. Buszard (1918), 36 
T. L. R. 142. Refd. Brown v. Swan (1921), i 
37 T. L. II. 787. 1 


537. Add, AnnotaUona : — Consd. Barclay v. Mal- 
colm (1926), 188 L. T. 512 ; Jones v. Waring 
A; Gillow, [1925] 2 K. B. 612. Mentd. Soc. 
Des H6tel8 Le Touquet Paris Plage v. Cum- 
mings, [1022] 1 K. B. 461. 

588. Add, Annotation: — Consd. Be Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 64. 

538a. .] — A. drew a cheque for £700 in 

favour of B. A gave it to B., who presented 
it forthwith. A. had current A deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The' bank refused 
payment of the cheque, not because of the 
state of A.*s current account, but because 
they doubted A.’s signature on the cheque. 
A. ffied before anytliing further was done ; — 
Held : in the circumstances there had not 
been any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque ; A there had been an 
incomplete gift inter vivos of the amount of 
the cheque, which gift would not be per- 
fected by the assistance of equity. — Be 
Swinburne, Suti’on v. FEAniERusy, [1926] 
Ch. 38 } 96 L. J. Ch. 104 ; 134 L. T. 121 ; 70 
Sol. Jo. 64, C. A. 

540. Add, Annotation : — ^Refd. Australian Bank of 
Commerce v. Perel, [1920] A. C. 737. 

544. Add. Annotations: — ^Apld. Underwood v. 
Bank of Liverpool A Martins, Underwood v. 
Barclavs Bank, [1924] 1 K. B. 775. Retd. 
Kreditbank Oassel G. m. b. H. v. Schenkers, 
[19261 2 K. B. 450; Houghton v Nothard, 
Lowe A Wills, [1027] 1 K. B. 240; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 L. T. 
443. Mentd. Dey v. PuUinger Engineering 
Co., [1921] 1 K. B. 77. 

544a. .] — A bye-law of applt. co. 

authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 


Bank of Canada, 1921] a W. W. R. 
870.— CAN. 

■J. DelttV in transmUtine draft — 
Transaction not variofntanaocr^s duty — 
lAoMtUy of OoitiK.] — tlsld : as the pro- 
miso by the aotlog manager to for- 
ward the draft waa a voluntary act 
without remuneration ic not part of 
his duty M an officer of the bank, 
the hank was not liable for hla failure 
in porfonning it — Maswbll v. Union 
Bank or Cana-da, 11983] 1 W. W. R. 
7 ; 69 D. L 11. 130.— CAN. 

PART II. SECT. B. SUB-SECT. 1. 

463 1. tftoppaoe of bank'diegue 

for debt — Debt not jwd.j — Union Bank 
or Canada v . NicrrucTON (1924i 56 
O. L. R. 643.— CAN. 


PART II. SECT. 6, SUB-SECT. I. 

oi. — .1 — A oo. drew bills of ex- 
change upon oustoniors to whom they 
had suppTiod goods A who accepted the 
bills. The oo. Indorsed the bills In 
bl^k, sc dolivored tliem to a bank for 
collootlon. Tbe oo. went into liquida- 
tion. Its current aooount with the 
t>ank was overdrawn to a largo amount. 
In the liquidation the bamc claimed 
that they wore owners of the bllte. Sc 
that they wore not bound to value 5c 
deduct the obligations in the hills for 
toe puriYose of a ranking. The bank's 
lien over the proceeds of the bills was 
admitted : — Hetd t the bills, having 
boeu indorsed A deliverod to the 
for the limited purpose of collection, 
remained aasets of the co , over which 
the bank held a mere right in seonrlty 
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lu virtue of their lien. Sc the obligations 
under the btlla must be valued Sc 
deducted for the purposes of a ranking. 
— Cltdesdalb Bank. Ltd. v. Senior 
(Jambs Allan) Sc Son Liqcfxdators. 
(19861 S. a 835.--6COT. 


PART IL SECT. 8, SUB-SECT. 2.— A. 

68Si. Conslruetive payment — CheQue 
ft credit sUp Stemped **paid.**l — Wem 
V. Royal Bank of Canada, [1923] 4 
D. L. B. 1206 ; 58 O. L. R. 543.— CAN. 


PART n. SECT. 8, SUB-SECT. 2.— B. 

545 i. To tierk — Natiee of limitation 
of aufAorify.)— A clerk's express duties 
were to oolleot amounts due from 

r ln doalem for freight ohargee, 
on presentation of bills of fc 
A payment of ohazgea to hand out 
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flecretaET-treasoier, St after indorsement were 
placed resp. bank to the credit of an 
account which the director had with them. 
. collected the cheques from appits.* 
in the usual course of bui^ess. In 
order that there should be to the credit of 
applts.* account sufiQcient to meet each of 
the cheques, the director in each case fraudu- 
lently drew a cheque upon one of various 
other accounts u^n which he had authority 
to draw, & paid it into applts.* account. 
Applts. sued rea^. to recover the aggregate 
amount of the cheques collected by teem : — 
Held: the action failed, because (1) resps. 
had not knowledge, either by the form of tee 
cheques collected or otherwise, that they were 
improperly drawn on applts.* account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
A (2) applts. had suffered no loss, & the ct. 
could not investigate applts.* liability to 
persons not parties to the action in respect 
of the cheques placed to applts.’ credit. — 
CoRPORATiov Agencies v. Home Bank of 
Canada, [1927] A. C. 318 ; 90 L. J. P. O. 
03, P. C. 

ArmotaHoM : — Am to (1) Consd. Uoytlti Bauk v. CImrtorcd 
Dauk of India, Australia & ( *hina, IIU29] 1 K. It. 40. Ketd. 
Kcckltt V. Barnett, Pembroke & Slater, 119291 A. C. 170. 

546a. Cheques paid to customer’s 

creditors.] — Deft, bank negligentlv, A: in 
breach of the instructions given by their 
customer, pltf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
Ail the cheques were paid to the co.’s tiudo 
creditors : — Held : (1) tee bank being put 
on inquiry & being negligent, as the 3 ury 
found, were not entitled to assume that a 
signature purporting to be that of a new 
director was teat of a person duly appointed ; 
(2) whether pltf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, on the equit- 
able doctrine under which a pervm who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf. co. ; (3) 
an inquiry should be ordered into the ciicum- 
stances of payment of each cheque. — 
liiaGBm' (B.) (TuIVbrpool), Ltd. v. Barclays 


Bank, Iad., [1928] 1 K. B. 48 ; 07 L. J. K. B. 
1 : 137 L. T. 443 ; 48 T. L. B. 449. 

Annotation :—Am to (2) Sc (3) Bstd. Lloyds Bauk v. Chartered 
Bank of India, AoatraUa Sc China, U92U] 1 K. U. lo. 
546b. Issue pf bank drafts to customer’s agent - 
Agent without proper authority— Negligence.] 
— ^A CO. instructed its bankers in writing that 
any two of four named persons, of hUoiii 
tbm wore directors Ss the fourth was an 
accountant in the co.’s employment, iiad 
authority to draw cheques Ss sign orders 
for payments on its behalf. The co. from 
time to time required drafts payable in New 
York to remit to creditors there. The course 
of business was that the accountant attended 
at the bank with a clieiiue, duly signed by 
two of the uaiucd persons, ])ayable to the 
bankers’ order fi>r iiie sum for whicli the 
draft was lequired, but without any iurther 
documcmt or wiitteii last luci ions ; ha\ing 
tilled up a iH'quisitiou note giving particulars 
of the draft leqiured, iiK'luding th(* name 
of the payee, lie was Jiaruled a dralt m 
accordance with those part iciilars. In .Ian. 
1922, it w'us first discovered that on 41 out 
of UMI occasions upon which drafts liad been 
HO ])iiic hnsed since Nov. 1918, the account ant, 
ha\ mg cmierc^d his own name m the rcnmisition 
note, iiad obtained draft^s payabh* to lumscdl, 
ic had imsappit)piiatc*d the pioeecds, cover- 
ing his Iraud by lalsc* entnos m the company’s 
boc>kH. 'fhe resps. having paid the c o. uucler 
a policy guaraiitoemg the lldelity of the 
accountant, su<‘d the bankets (a{>p]t>s.) m 
respect ol the loss alter tlie ciatc' of the policv : 

-Jhld: the l)jinkei*s liinl ac ti (1 nt‘gligcnll\ 
in issuing the dialts without authoiity m 
ac(ordam(‘ with the <‘otnpany’s instinct ions, 
Avveie liable in (lain n.'(‘s in n sped thons)l ; 
the ltcM(u«rd u^iirtition oi 1 h< sniiu* iirigiilur 
pioe«(lure nlToichd no ciebrici* (‘ilhti by 
way (jf estopixl, latifn atiori or otherwise, 
ftANK or \IoMiiKAi. 7’ Dominion (litiosiiAM 
(li;\ii\Nn I A C'\siJAl/rY Co., kro., |19301 
A. C. 0.>9 ; 99 J.. J. C. C. 292 ; 40 T. J;. H. 
.>75 ; oO Com. Cas 28, 1*. C. 

648. Add. Annotaiion : — Refd. Brown v. Swan 
(1921), 37 T. L. H. 787. 

649. Add. Annotations : — Refd. Wilson v. United 
Oountios Bank, [1920] A. C. 102. Mentd. 



house leoelpts. Sc deposit all monera 
oolleoted to the credit of the Roceirer- 
General In a doslKnaied bank Sc at 
certain intervals to remit by draft 
to the head office of the bualneBB. 
Such ohargee vrere almost always paid 
to him by accepted cheque Sc deft, 
bank cashed such a choquo on it, 
paying the clerk the proceeds : — Heid : 
the bank was neghgent as Inqulir 
shonld have been made as to the clerk's 
authority Sc the unusual act of a 
business firm cashing such a cheque, 
eepeolally of a laige amount. Sc a 
certain dlsorepanoy tetween the name 
of the payee in the cheque Sc the name 
in the inoonement should have aroused 
sospialon.— R. «. Botal Bank op 
Canada (1920). 1 W. W. B. 193 : 60 
D. L. R. 293 ; 30 Man. L. B. 1()4.— 
CAN. 

545 II. .1— Hates «. 

Standard Bank. 11927] 3 D. L. R. 
336; 60 O. L. It. 461; reoMd., [1928] 
2 D. L. R. 898 ; 62 O .L. R. 186.— CAN. 
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548 i. Ckeqw drawn on one branch — 
Pdvmrnt at anoUter — DiMhonour on 
prcMentation.l — bank, which pays a 
cheque at any branch except that at 
which the customer keeps bis account. 


must be assumed to have paid It not i 
on the credit of the customer but on 
the indorsement itself. ^ , 

A. drew a cheque In favour of B. | 
upon the Bank CJ., D. branch. Sc U. , 
indorsed it for collecUon In favour of 
li., who received payment from tlic 
P. branch of the bank, which sent the 
cheque on to the D. branch. The 
lattCT dishonoured the cheque, whereon 
the P. branch gave notice of dishonour 
Sc instituted a suit against B. Sc L. 
for the recovery of the sum paid. The 
defence was {inter alia) that the cheque 
having boon discharged by payment 
there was no power left In the P. 
branch to give notice of dishonour : — 
Ufld : the payment by the P. branch 
did not operate os a discharge of the 
cheque, the payment having been 
made not on the credit of A. but ou 
the credit of B. Sc, therefore, pltf. was 
entitled to recover the stun from defts. 
—Raja Jotti Pbakad Sinoh Dkb 
Bahadur «. Chota Naopur Dankino 
A ssocN. <1928), I. L. K. 8 Pat 413.— 
INO. j 

%}c.Bffedofconfir7nalionhy telephone.] 
— The acoountont of a bank called up 1 
defts.* office by telephone, an ante- j 
matio telephone, which rang number 
required direct without the necessity of 
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c alllug n " uoRtrul '* operator. A 
wornau's votoo utisworou Sc, tho 
accuuutant asking Cor the manager, 
a man's voice answorod. Tbo 
uccoiiulant then stated that it was llio 
bank speaking Sc that the bank had a 
certain amount of money to pay over 
for tho F. Co. ** under protost," Sc tho 
man at tho other end of tho wire said 
“ All light '* . — Held : this constituted 
a notice to defts. that the money was 
available at tbo bank, Sc that It was 
not aecessary tho person spoken (o 
should be ideutitted. — B'luiury On. 
& Gas Co. v . Janhe Driiumo (o 
(Alta.) (1916). 31 W. L. R. 370, 10 
W. W. IL 633.— CAN. 
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549 ill. Money admncfd on 

apreed terms — Bunk koldmo net-uriiy.y^ 
FlVUOANR V. hlANUAHP BANK OF 

Canada. (192Xj 3 \V. W. R. 314: 62 
8. O. U. no ; 69 D. L. R. 465.— UAN. 


y i. Diahononr of ehepues pay- 

able to self 1 — A demand made personally 
by a cuMtomer upon hJs banker for 
payment is a two-party transition. 
The refusal of payment c<umot glv> 
rise to tbo imptfeation of dcfamriri'iii 
of the customer to a third paity, wlii< li 
necessarily arises when a 
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Neville v. London Express Newspaper, [1910] 
A. 0. 808 ; Be Thellusson, Ex^p, Abdy, [1019] 
2 K. B. 786. 

660. Add, Annoialion: — Reid. Wilson v. United 
Counties Bank, [1020] A. 0. 102. 

552. Add. Annofcdion : — Consd. llalston v. Rals- 
ton, [1930] 2 K. B. 238. 

654. Add. Annoialion : — ^Refd. Prosperity v, Lloyds 
Bank (1023), 30 T. L. R. 872. 

657. Add, Annotations: — Consd. Be Farsow’s 
Bank, [1 023] 1 Oh. 41 . Held. British A NoHh 
European Bank v Zalzstein, [1927] 2 E. B. 
92. Mentd. Dey v, Mayo, [1020] 2 K. B. 
340 ; Huttera v. Briggs, [1022] 1 A. 0. 1 ; 
Importers Co. v. Westminster Bank, [1027] 
2 K. B. 207. 

560. Add, Annotation : — Mentd. Re Southerden, 
Adams v, Southerden, [1926] P. 177. 

661. Add, Annotation : — ^Mentd. Goldfarb v, Bart- 
lett & Kremor, [1920] 1 K. B. 039. 

665. Add. Annotation : — As to ( 1 ) Held. Tolley 
v. Fry (1029), 40 T. L. U. 108. 

669* Add. Annotations : — Refd. Joachimson v, 
Swiss Bank Corpn., [1921] 3 K. B. 110; 
Richardson v. Richardson, [1927] P. 228. 

674. Add. Amwlaiions : — Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. Mentd. Pocahontas 
Fuel Co. V. Ainbatielos (1022), 27 Com. Caa. 
148. 

677. Add. Annotation : — Mentd. Tournier v. 

National Provincial & Union Bank of 
England, [1024] 1 K. B. 401. 

582. Add. Annoiatioyxs : — Mentd. Be (Junsbourg, 
Exp. Trustee, [1019] B. & C. R. 09 ; Joachim- 
Bon V. Swiss Bank Corpn., [1921] 3 K. B. 110. 

685. Add. Annotation : — ^Refd. Jones v. Waring & 
Gillow, [1920] A. 0. 070. 

686. Add. Annotations : — ^Mentd. Doy v. Mayo, 
[1920] 2 K. B. 840 ; Robinson v. Marsh, 
[1921 ] 2 K. B. 640 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; Be Farrow’s Bank, [1923] 1 Ch. 41. 

589. Add. Annotation: — Consd. Westminster Bank 
t?. Hilton (1920), 130 L. T. 316. 

689a. Mistake In telegram — Duty of bank to 

make Inquiry.] — l*Jtf., who liad .an account 
witli defts., on July 31, 1924, drew a cheque. 
No. 117,285, & post-dated it Aug. 2. On 
Aug. 1 ho telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the date, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 0, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that hud been stopped. If they 
had st'arched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence : — Ueld : the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 


tions, might be a duplicate cheque which they 
were bound to cash, was correct, A pltf. 
was not entitled to recover. — Wesstminstbr 
Bank, Ltd. v, Hilton (1926), 136 L. T. 316 ; 
43 T. L. R. 124 ; 70 Sol. Jo. 1196 ; sub nom. 
Hilton v. Westminster Bane, Ltd., 162 
L. T. Jo. 450, H. L. 

592. Add, Annotation : — ^Refd. Baines v. National 
Provincial Bank (1927), 06 L. J. K. B. 801. 

594. Add. Annotation : — ^Reld. Baines v. Natidnal 
Provincial Bank (1927), 06 L. J. K. B. 801. 

696. Add. Annotation : — As to (2) Refd. Baines v. 
National Provincial Bank (1927), 06 L. J. 
K. B. 801. 

600a. Presentment over counter — Duty of bank to 
pay.] — ^Pltfs., a pai’tnership firm at Liverpool, 
sold goods to the P. Co. & drew upon the co. 
a bill for a large amount payable in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft, 
bank at Liverpool, where they kept their 
accoimt. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft, bank, askt^d that bank to order pay- 
ment of tJic bill 4c charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
4c the bill was within the limits of that 
overdraft. When the bill became duo it 
was brought by W., a servant of pltfs., to 
a partner of pltf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose 
of collection through the clearing house, 
presented the bill for jiayment over the 
counter to deft, bank 4c received the money, 
whicli lie then frauduhmtly converted 4c 
stole. Pltfs. sued defts, to recover the 
amount of the bill on the grounds of negli- 
gence, money had 4c received, 4c conversion 
of the bill. Evidence was given at the trial 
that there is an almost universal custom at 
3 dverpool that trade bills sliould be presented 
through the clearing liousc for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
prt'sontation of such bills over the counter, 
thougli most imusual, was not irregular : — 
Held : deft, bank were not liable to pltfs. (1 ) 
on tlio ground of negligence, because no privit y 
of contract existed between defts. 4c pltfs., 
& defts. owed no duty to pltfs. ; (2) on the 
ground of money had & received, because 
the drawing of the bill did not amount to an 
assignment in favour of the payee of funds 
of the drawee, as the acceptors liad no funds 
to meet the bill, which was paid out of a loan 
by defts., & the advice to pay the bill sent 
by the acceptors to defts. gave no rights to 
pltfs. as against defts. ; (3) defts. were not 
liable to pltfs. for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 


cheque, drawn or indorsed in favour 
of a third porty, is prosented by the 
holder & dishonoured by the banker. 
Judfciuont for pltf. for £250 set aside. 
8c judinuent entered for defts., defts. 
havliiR adiuittod liability to pay pltf. 
nominal dumaicos 8c having pafd £10 
into ct.— K inlan V. Ulster Baxk, 
Ltd., [19281 1. 11. 171.— in. 

PART II. SECT. 8. SUB-SECT. 4. 

si. Pmnneni aficr notxce of oounter- 
Mandr—iAabxlitv of ban^'.]— UAURiocn 


V. Canadian Bank op Commerce, Drurt Estate), [1920] 2 W. W. R. 
lioiyj 3 W. W. R. 185.— CAN. 1025 ; 53 D. L. R. 351.— CAN. 

5891. By telegram — Payment after sn. .1 — It is not the death of 

notice of countermand — NegUgence.]— the oostomcr, but notice of his death, 
llrld: defts. were guilty of a broach that operates os a revocation of the 
of duty as bankers. — R eads v. Royai authority of a bank to pay the ensto- 
Bank op Ireland, Ltd., [1922] 2 mer'sobeque. — K endrick v. Dominion 
1. R. 22.— IR. Bank Sc Bownas (1920), 47 O. L. R. 

sm. By noWce o/deofft.}— The duty & 138.— CAN. 

authority of a bank to pay a cheque so. .] — ^Winntpeo SAViNasBANK 

cease on notice of the drawer’s death. — (Trustee) v. BIsnnt, [1924] 1 D. L. R. 
CURLRT V. BRIOOS (ADMINISTRATOR OP 952. — CAN. 
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V(d. m.— Baakm Cases 600a— 647a. 


of any defect in title & in accordance with the 
law merchant. A bank waa not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
payment over the counter. According to the 
law merchant such presentation, although 
unusual, was always recognised as due 
presentation, suJGQcient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion. — ^A uchtehoni & Co. v. 
Midland Bank, Lot)., [1928] 2 K. B. 294 : 
97 If. J. K. B. 625 ; 139 L. T. 344 ; 44 
T. L. R. 441 ; 72 Sol. Jo. 337 ; 33 Com. C^as. 
345. 

603. Add, Annotation: — Rcfd. He Pinto Leite, 
Bx p. Des Olivaes, [1929] 1 Ch. 221. 

616. Add, Annotatione : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry., Light, Heat & Power Co. v, 
Vandry, [1920] A. C. 662 ; McDonald v. Nash, 
[1924] A. 0. 625 ; Samuel v, Dumas, [1924] 
A. C. 431 ; Ouellette v, Canadian Pacific Ry., 
[1925] A. C. 669; Gilbert v Gilbert & 
Rougher (1927), 06 L. J. P. 137 ; Shotts Iron 
Co. V, Curran, [1929] A. C. 409 ; TiUing- 
Stevons Motors v. Kent County Council & 
Transport Minister, [1020] 1 Ch. 66. 

617. Add. Annotation : — Reid. Wilson v. United 
Counties Bank, [1920] A. C. 102. 

625. Add. Annotation : — Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

627. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 610. 

628. Add. Annotation : — Mentd. British & North 
European Bank v, Zalzstein, [1027] 2 K. B. 
92. 

629. Add. Citation .*—88 L. J. K. B. 65. 

Add. Annotations : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
^achimson v. Swiss Bank Corpn., [1921] 3 
jsl «. 110 ; Re Polemis « j<'ume8S, Withy, j 
[1921 ] 3 K. B. 660 ; Jones v. Waring & Gillow, 
[1920] A. C. 670. ‘ 

631. Add. Annotations: — Consd. Ileckitt v. 

Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Lloyds Bank v. (yhartered Bank 
of India, Australia & China, 11929J 1 K. B. 
40. Mentd. Taxation Coinrs. v. English 
Scottish Australian Bank, [1920] A. C. 083 ; 
Goldman v. Cox (1924), 40 T. L. R, 423; 
Underwood v. Bank of liiveriiool & Martins, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775 ; Austialian Bank of Commerce v. Perel, 
[1926] A. C. 737 ; Jones v. Waring & Gillow, 
[1926] A. C. 670 ; Fenton Textile Assocn. i». 
Thomas (1929), 45 T. L, B. 204. 

636. Add. Annotation : — Mentd. British & North 
European Bank o. Zalzstein, [1927] 2 K. B. 
92. 

639a. Payment to third party without valuable I 
consideration — Right of bank to lecover.] — i 
Deft. H. having possessed himself of ciossed ' 
cheques which were drawn on pltf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 


employer by paying them into a bank, wliich 
collected Uiem dc credited U. with the 
amounts. H. drew out these amounts ds 
paid some of the money without valuable 
consideration to deft. 8., who in turn paid 
into her account with deft, bank a portion 
of what she so received. S. had no notice 
of any defect in H.*s title, & she never paid 
into her account with deft, bank any money 
except money which was part of the proceeds 
of H.*s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft, bank was the prt^porty of pltf. 
bank ; — Held : on the assumption that II. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had estiiblished 
their right to the money claimiul, aw it was 
tapable of being traced. — ^B anque BEJ.af: 
l»ouu L’Etuanoer V. Hambrouok, [1921] 1 
K. B. 321 ; 90 L. J. K. B. 322 ; 37 T. L. R. 
76 ; 66 Sol. Jo. 74 ; 26 Com. Ous. 72, C. A 

AnnoiiUnm: — Ezpld. Jones r. Waring & 11U251 

2 K. Ji. 612. 

640, Add. Annotation — Mentd. Joachimson v. 
Swiss Bank Corpn.. [1921 J 3 K. B. 110. 

644. Add. Citation 88 L. J. K. B. 66. 

Add. Annotations : — Consd. Auchteroni v. 
Midland Bank, [102SJ 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110 ; Re Polemis & Furness, Withy, 
[1921 ] 3 K. B. 660 ; Jones v. Waring k Gillow, 
[1920] A. C. 670. 

646. Add. Annotation : — As to (2) Refd. Jones v. 
Waring & Gillow, [1920] A. 0. 070. 

647a. Alteration of payee.] —PI tfs., evors. ol on«> 
T., di'ceas«*d, eiiijilovod a soil*,, one (’., ol a 
firm (]. A P, to act for them in iriaticrH 
relating to dt*ceaH<*(l’‘4 <‘state, 'riu'y wisiiod 
to invest a Hum ol t'5,0(10 thioiigli a iiim ol 
Htt)ckbiokerH, A V. a<*eordingly prepaicd a 
cheque lor that amount payable to the 
Htof kbrokers ; pltfs. then signed the eheiiue 
A handed it back to C. to deal with as 
directed. C., however, frauduh'iitly added 
to the ch(*que the words “per C. A 1*.,’’ A 
then indorsed tin* cheque with the wonis 
“ (’. A 1*.“ A handed it to a biaiuh ol deft, 
bank to be credited to thci acc'ount which a 
c’o. in which he was inteieHt/csl k<‘pt at that 
blanch. 'I'lie ciu'que was civditcsl that 
to. A was pasMcd tiuough the eleaiing house, 
A in clue (oui'se ])ltfH. weio d<‘bited by their 
own bank witli the sum of £5,000. On dis- 
cijvcuing tln‘ Baud pltfs. biought this action 
to rf*c’ovc*r the £5,000 from clefts.; — Held: 
the wolds adchsi by (’. to the* ciiequc* c*on- 
stitutcsi a inateiial alteration A rendei*ed the 
chcHiue void under Bills of Exchange Act, 
1882 (c. 01), H. 04 (1). As therefc^ro tin* 
cheque wlicn it eamo into the hands ol 
defts. was meiely a piece of worttilcss paper 
rm action could bo brought on it, A pills.’ 
claim failed. If, however, the chcspie le 
luained a valid one defts. had dealt with it 
witimut negligence A were piotectcd by 
Bills of Exchange A<*t, I8H2 (c. 01), s. 82, 


PART 11. SECT. 10. 

6S6 ii a. — — ■ — — . }— In an 

action by a enstomer of deft, bank to 
recover the aggregate amount of a 
number of cheques foiimd by a con* 
fldential clerk employed by the cus- 
tomer. which were paid by the bank 
& charged to the customer’a account, 
the fraud being ekilfully concealed from 

J.8. 


both customer A bank : — Held : with 
the exception of certain cheques 
bearing genuine signatures, the amounts 
of which were raiaed by the clerk, there 
was no negligence on the part of either 
Uie costomer or the bank In failing 
to discover the frauds.— Columbia 
OiUFHOPHOgR Co. V. Union Bank or 
Canada (1918), 38 O. L. K. 320 , 3i 
D. L. R. 743.— CAN. 
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635 ii b. A cus- 

tomer of a bank was estopped from 
denying tlmt certain forged choqueH 
wore Hliated by tiim or by Ms authority . 
by reason of his conduct in not having 
notified the bonk when he leariud or 
the forgery of previous cheqinH < n 
his account by the same person 
Cabana V. Bank or Montbkal, li'tl * 

3 W. W. R. 969.— CAN. 
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Sd for that reason also the claim failed. — 
SijNGSBY V . Westminster Bank, Ltd. 
(No. 2) (1930), 47 T. L. E. 1 ; 36 Com. Cas. 
61. 

640. Add. Annotations: — Consd. Koechlin v. 
Kesteubaum, [1927] 1 K. B. 889. Refd. 
Bepublica do Guatemala v. Nunez, [1927] 

1 K. B. 669. 

652. Add. Annoiaiions : — Refd. Goldman v Cox 
(1924), 40 T. L. R. 744. Mentd. Jones v. 
Waling & Gillow, [1926] A. 0. 670. 

658. Add. Amiotation: — ^Refd. Bow’s Emporium 
i>. Brett (1927), 44 T. L. 11. 194. 

662. Add. Annotation : — Gen^rallyt Mentd. Under- 
wood V. Bank of Liverpool & Martins, Under- 
wood V. Barclays Bank, [1924] 1 K. B. 775. 

663. Add. Annotations : — Refd. Auchteroni v. Mid- 
land Bank, [1928J 2 K. B. 294. Mentd. 
Quebec By., Light, Heat & Power Co v. 
Vandry, [1920] A. O. 662; McDonald v. 
Nash, [1924J A. C. 625 ; Samuel v. Dumas, 
[1924] A. C. 431 ; Ouellette v. Canadian 
Pacific By., [1025] A. C. 609; Gilbert v. 
Gilb«‘rt & Boiighor (1927), 06 L. J, P. 137; 
Sliotts Iron Co. v, Curran, [1929] A. 0. 409; 
Tilling-Stevcns Motors v. Bent County Council 
Ac 'rransport Minister, [1929] 1 Oh. 66. 

666. In paragraph, for “ protected by Bills of 
Exchange Act, 1882 (c. 01), s. 19," read 
" protected by Stamp Act, 1853 (c. 59), s. 19." 
Add. Amwiations Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Mentd. Ur. iemood «- I 
Bank of Liverpool Ac Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 

667. Add Annotation: Refd. Lloyds Bank v. 
Ohaiiered Bank of India (1927), 44 T. L. B. 
165. 

668a. .] — M., who was 

secretary AC managing director of pltf. co., 
represented that he had bought goods for 
them from W., Ac the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W.« Ac handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsoments into liis own account with deft 
bank which credited him with the amounts 
Ac obtained payment from the South African 
bunk. The cheques were signed by two 
du'ectors, including M., of pltf. co. M. 
applied the money received from the cheques 
with the exception of alrout £272 for W., 
paying out of the proceeds of five cheques 
" to order " for £02 10s. each four sums of 
£60 from his private account to W. One 
clieque, dated May 27, 1018, for £97 10s., 
which was payable to " self or order " & signed 
by M. A& a co-director, was refused by the 
bank, Ac came back to them after such refusal 
with M,’8 name written in after the word 
" self," but the alteration was not initialed 
by both directors, Ac the addition was in M.’s 
writing. Pltf. oo. repudiated the transactions 
Ac sued the bank for damages for conversion 
of the cheques, or alternatively for money 
Itad Ac received. Deft, bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), B. 82, Ac also as holders for value : — 
Held ; ( I ) the onus of proving that there was 
no negligence had be^ discharged by the 
bank, except as to the five cheques for 


£62 10s. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, A; they were negligent in 
paying them into M.’s account ; (3) the bank 
was negligent in cashing the cheque of May 27, 
191 8, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private accormt to W. in respect of 
the fifth cheque for £62 10s. ; (6) there must 
be judgment for pltf. co. for £2 10s. on 
four of the cheques " to order " for £62 10s., 
£62 10s. on the fifth cheque for the same 
amount, & £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170. — 
Souchkttb, l/TD. V. IjOndon County, West- 
minster Ac Parr’s Bane, Ltd. (1920), 36 
T. L. B. 195. 

670. Add. Annotations: — ^Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297; 
Slingsby v. Westminstor Bank (1930), 47 
T. I.. B. 1 . Mentd. Dey v. Mayo, [1920]2 K. B. 
346; Brown v. Swan (1021), 37 T. L. R. 
787 ; Sutters v. Briggs, [1922] 1 A. C. 1 ; Re 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
V. Bank of Liverpool Ac Martins, Under- 
wood V. Barclays Bank, [1924] 1 K. B. 775. 

671. Add. CUatio7is : — sub nom. Mathews u. 
Williams, Brown Ac Co., 10 B. 210. 

672a. Collection for another bank.] — Im- 

porters Co. V. Westminster Bank, No. 
292b, ante. 

678. Add. Annotation : — Refd. Taxation Comrs. 
V. English, Scottish Ac Australian Bank, 
[1920] A. C. 683. 

674. Add. Annotations : — As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Refd. Loudon ^ 
Montrose Siiipbuiiding Ac Repairing Co. v. 
Barclays Bank (1025), 31 Com. Ciib. 07. 

676. Add. Annotations : — Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Ch. 41. Refd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Sutters v. Briggs, [1922] 
1 A. C. 1 i Underwood v. Bank of Liverpool 
Ac Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297 ; Slingsby 
i'. Weslnunstcr Hank (19.30), 47 T. L. K. 1. 

677. Add. Annotations : — Refd. Dey v. Mayo, 
[1920] 2 E. B. 346 ; Sutters v. Briggs, [1922] 

1 A. 0. 1 ; i2e Farrow’s Bank, [1923] 1 Ch. 41 ; 
Importers Co. v. Westminster Bank, [1927] 

2 K. B. 297. Mentd. British Ac North 
European Bank v. Zalzstein, [1027] 2 E. B. 92. 

678. Add. Annotation : — ^Mentd. Souchette v. Lon- 
don County Westminster Ac Parr’s Bank 
(1920), 86 T. L. R. 195. 


i 680. Add. Afinotaiion : — Consd. Lloyds Bank v. 
I Chartered Bank of India, Australia & China, 

[1929] 1 K. B. 40. 

680a. ** Receives payment ’’-—Collecting bankd — 
Importers Co. v. Westminster Bank, No. 
292b, ante. 

I 881. Before this case add " See, also. Nos. 674r- 
I 680." 
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684. Add. Annoiaiions : — ^Apld. Lloyds Bank v. 
Chart^^ Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

685, Add. Annotation : — ^Apld. Underwood v. Bank 
of liverpool & Martins, Underwood v. 
Barclays Baxik, [1924] 1 K. B. 776. 

687. Add. Annoialiom : — Consd. Lloyds Bank v. 
Chartered Bank of India, Austria &; China, 

( 1929] 1 K. B, 40. Refd. Underwood v. Bank 
of Liverpool & Martins, Undei*wood v. 
Barclays Bank, [1024] I K. B. 776. 

687a .] — L., who was the chief 

accountant at the Bombay branch of pltf. 
bank, & was authoriso<l to si(^ cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft, bank 
for collection, with instructions writt<'n by 
L. on the bank’s letter paper requesting deft, 
bank to place the proceeds of the ehctiues 
to the credit of a joint iiccount which L. 
had opened at deft, bank in the name of 
himself As his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by I>. promptly 
after they had boon paid in. It api«‘ared 
from the account itself that it was geiw'rally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
tJio part of deft, bank to make inquiri(‘H of 
idtf. bank as to the regularity of tlie trans- 
actions : — Held: (1) each '‘hequo taken by 
itself was “ issued,” being sigmul Ac dealt with 
by persons having ostensible authority to sign 
& issue it, but tho accompanying instructions, 
signed by L. alone, gave notice of irregularity 
wtiich destroyed the ‘‘ holding in du<‘ 
course”; (2) deft, bank wore not entitled 
to roly on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they wcr<* 
not ” true owners ” witliin the sect. ; (3) <Ieft. 
bank had failed to discharge the bunion of | 
showing that they had collecU'd without 
negligence. Examination of L.’s aijcount 
should have put them on inquiry as to the 
source from which these payments were 
made, & pltfs. were entitled to succoetl in 
their claim for conversion ; [4) defts. could nf>t 
set off the amoimt of the cheques repaid to 
pltfs. against the amount of tho converted 
cheques. — Lixjyds Bank v. CiiAR'rEBED Bank 
OP India, Austkaua & China, [1929] 1 
K. B. 40 ; 97 L. J. K. B. 609 ; 139 L. T. 120 ; 
44 T. L. B. 634 ; 33 Com. Cas. 306, C. A. 

Annotation : — An to (3) IMd. Fenton Textile Aiuoou. r. 

Thomas (19211), 45 T. L. K. 264. 

690. Add. Annotationa : — Aa to (1) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609; Reckitt 
V. Barnett, Pembroke & Slater, [1928J 2 K. B. 
244. Refd. Taxation Comrs. v. English, 


Scottish A^Anstralian Bank, [1020] A. O. 683 ; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] I K. B. 
776 ; Australian Bank of Commerce v. Porel, 
[1926] A. C. 737. Oenerallyt Refd. Ooldinan 
V. Cox, (1924), 40 T. L B. 423. Mentd. 
Jones V. Waring & GUlow, [1026] A. 0. 
670. 

691. Add. Annotation : — .4s to (2) Refd. Underwood 
V. Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 K. B. 776. 

691a. Cheque payable to & Indorsed by 

public offloial.] — ^A banker to whom a private 
customer hands, for collection on hia account, 
a cheque payable to & indorsc^d by a public 
official is put upon inquiry wlicihor tho <’U8- 
tomer is entitled to the cheque, tSw arts 
negligently if ho credits the emstomer with 
the proceeds of the oheque wittiout having 
made any such iuquii'y. 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonios to perform iu accord- 
ance with statutory conditions tho duties of 
collecting & distributing the estatos of 
membem of these forces dying in Fiu<*p‘’* 
A sergeant employed at the office mis- 
appropriatod during a period of ten moiitlis 
thirty-two cheques of the aggregate vahio 
of about £3,960, representing itiorwjy belong- 
ing to tho estates of deceased soldiers. Eacli 
of tho cheques was drawn payable to ” I’lie 
Officer in Charge, JOstaU's Office, Canadian 
Overseas Military l^^orces,” w'as indors'd 
generally by tliat officer under the same 
description with a view to its being sent to 
the PaymaHt(*r-0«u)eral of these forces for 
payment of the amount to the beneficiaries, 
or in some cases directly tf> the beneficiary, 
&, each c}ier[uo was crossed generally. Tin* 
sergeant paid the fh>tt two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own Ac tln^ rest 
oi them into another branch of the bank 
which p.'issod them on to the former branch. 
No inquiry was made at (diher branch 
whether ho was entitled to the clieques, & 
at the former branch they were credited to 
his account & payment of tlicm was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques : — Held : the fact 
that the cheques were drawn payable to Ac 
indorsed b> a public official should have put 
the casliicrs of defts. upon inquiry whether 
their private customer was entitled to the 
cheques ; in crediting the cheques to him 
without any inquiry the cashiers of both t he 
branches had been guilty of negligence : A 
therefore defte. were not protecU*d by Bills 
of Exchange Act, 1882 (c. 61), s. 82, from 
liability to pltf. — Boss v. IjONDo.v CorxTY, 
Westminster Ac Parr’s Bank, [1919] 


PART II. SECT. 12, SUB-SECT. 3. 

6911. mat it negiiaeaee— Defective 
title ofiniaiamer-~-<JoluetioHfor Mranoer. ] 
— A man unknown to a tianker was 
permitted to open an account with 
the bank by paying In a deposit ol 
S5 in notes « four crossed obeques for 
colieotion, such cheques betog made 
payable to a number or bearer 8c 
marked ** bank,** or " not negotiable/* 
or *'bank not negotiable.** Without 


making any inquiry as to the man’s i 
title to the obeques the bank collected 
them. On the following day the man, 
by an open cheque, drew out almost the I 
whole of the amount to the credit of I 
his account, 8c paid in for collection , 
four other crossed cheques, including 
one drawn by pltf. payable to a number 
or bearer to which toe man who paid I 
it in bad no Utle. Theee four cheques , 
were collected by the bank almost . 
without inquiry :—jyeld .* the cir* { 
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cumstanceH In a^UcIi the account was 
opened was such ns to put the bank 
upon inquiry ; tho duty of inquiry 
extended to the transactions ox the 
next day A In thr absence of reasonable 
inquiry the bank was guilty of negli- 
gence. — Lonpon Bank of Australia. 
Ltd. V Kendaxx (1920), 28 C. L. li. 
401.— AU8. 

691 il. .1- Mahon i 

Savings Bank of South Ai-^iuaua, 
11925] 8. A. 8. R. 19S.- AUS. 



Cases 691ar-718. English and Empire Digest Supplement, 


1 K. B. 678 i 88 L. J. K. B. 027 ; 120 L. T. 
686 ; 86 T. L. R. 816 ; 63 Sol. Jo. 411. 

Annotalion»: — ^Dbtd. Kllngsby v. Wefltminster Bank (1930), 
47 T. L. li. 1. Consd. Lloyds Bank v, Charterod Bank of 
India, Australia & China, [1920] 1 K. B. 40. Bold. Under- 
wood V. Bank of Llveniool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 776. 

691b. Cheque payable to company.] — 

Underwood (A. L.), Ltd. v. Bank of Liver- 
pool, Same v. Babcilays Bane, No. 387a, 
ante. 

691c. 0 — In 1922 pltfs. were build- 

ing ships for a nrm, L. M. & P., & in con- 
nection with that business L. M. & P. sent 
pltfs. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ ofGce & B., 
a director, signed a receipt form on the back 
of the cheque as follows ; “ L. & M. Ship- 
building Co. T. B. director.” Another 
director of pltfs., J., then indorsed the cheque 
to the order of another co. of which B. was 
a dir<*ctor, B. & Co. Ltd. The cheque was 
then indorsed by B. ” for & on behalf of B. 
& Co. T. B. director,” & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement between 
defts. & himself B. drew £2,000 out of the 
£8,000 tlius credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Co. had no right to tlio proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, A; also tiiat ither sums 
wore owing by B. to pltfs. The liquidator 
thereupon proceeded by a misfeasance sum- 
mons against J. 6c B., ^ upon that summons 
an order was made for £460 against J. & 
£10,450 against B. The money was not 
paid, &> pltfs. brought an action against defts. 
for conversion of the £8,000 cheque : — Held : 
there was clear evidence of negligence on the 
part of defts., Ac Bills of Exchange Act, 1882 
(c. 01 ), B. 82, gave no defence to the claim. — 
London & Montrose Shipbuilding & 
Repairing Co., Iti'd. v. Barciays Bane 
(1920), 31 Com. Cas. 182, C. A. 

691d. - Dividend warrant for War Loan.] 

— The* first pltf., who w'as an executrix A: a 
beneficiary under a will, recened from the 
Bank of England a warrant for mt<*rt*st 
on War lA)an, the warrant Ix’ing crossed 
‘‘ A: Co. Not negotial)le ” & being expresw'd 
to bo ” A/c liaiTy Tumor, deceased.” She 
signed the warrant Ac sent it to the exor.’s 
soil*, in pursuance of an arrangement that any 
warrants received by her should he sent to 
him for attention. The solr. paid the -warrant 
into hiH own aeeount with delt. bank, mpre- 
senting to the bank that it was a repaj’ment 
of a loan w Inch he said he had made to the 
iimt pltf. In an action against the bank to 
recover the amount if c/d ; (1) although 

the di’awer of the warrant was an ofllciaJ 
of the Bank of J^higlaud on which it was 
drawn, yet, as he ^^as acting as an agent of 
the Government, the wuriant constituted 


a ” cheque ” ; (2) the word “ dividends ” in 
Bills of Exchange Act, 1882 (c. 61), s. 96, 
included interest on Government stock, Ac 
(3) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
B. 82, & the action faded. — iSungsby v. 
Westminster Bane, I/td. (1930), 47 T. L. R. 
1 ; 36 Com. Cas, 64. 

-.] — ^Taeation Oosirs. v. English, Scot- 
tish & Australian Bank, No. 292a, ante. 

692b. Question of fact,] — The question 

whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
tact. Where there was a missing link in the 
chain of identification of the customer : — 
Held : that fact ought to have put the bank 
upon inquiry, At tbe bank was not protected 
by the sect. — Hampstead Guardians v. 
Barclays Bank, Ltd. (1923), 89 T. L. R. 
229 s 67 Sol. Jo. 440. 

Q92c. .] — Slinghby V. Westminster Bank 

(No. 2), No. 6J7a, auie. 

693. Add. Anyiotaiion : — Refd. Ijondon & Montrose 
Shipbufiding & Repairing Co. v. Barclays 
Bank (1926), 31 Com. Cas. 67. 

694. For ‘‘ forgot ” in the seventh line of the 
paragraph read ‘‘ forged.” 

Add. Annotations : — Refd. Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 297; 
Hlinghbj r. Westminster Bank (1930), 47 
T. L. 11. 1. Mentd. Dey v. Mayo, [1920] 2 
K. B. 346 ; Brovn r. Swan (1921 ), 37 T. L. R. 
787; Sutters v. Briggs, [1922] 1 A. C. 1 ; Re 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
V. Bank of Liverpool & Martins, Underwood 
V. Barclays Bank, [1924] 1 K. B. 775. 

696. Add. Annotations : — Mentd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443; 
Lloyds Bank v. Chartered Bank of India, 
Australia Ac China, [1029] 1 K. B. 40. 

697. Add. Annotation : — ^Mentd. Sun Bldg. Soc. 
V, Western Suburban Bldg. Soc., [1921] 2 
Ch. 83. 

708. Add. Annotations : — Refd. Auchteroni t». 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Ry. light. Heat & Power Co. v. 
Vandry, [1920] A. C. 662 ; McDonald v. 
Nash, [1924] A. C. 625 ; Htuuuel v. Dumas, 
[1024] A. C. 431 ; Ouellette r. Canadian 
Pacific Ry., [1925] A. C. 669 ; Gilbert v. Gilbert 
& Rougher (1927), 96 L. J. P. 137 ; Sliotts 
Iron Co. V. Curran, [1929] A. C. 409 ; Tilling- 
Stevens Motors v. Kent County Council A: 
Transport Minister, [1929] 1 Ch. 66. 

704. Add. Annotaiion : — As to (2) Refd. British &, 
North European Bank v. Zalzstein, [1927] 
2 K. B. 92. 

710. Add. Antioiation : — ^Mentd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

713. Add. Annotation : — Consd. He Swinburne, 
Sutton v.’Featherley (1925), 70 Sol. Jo. 64. 


part II. SECT. IS. SUB-SECT. 1. 
699 in. .] — BiiAiULT Na- 

tional Rank v. Danaiuk Das (1923), 
I. L. H. 6 Lah. 129.-— WD. 


tp. Sionxno voucherg as to oorreet’ 
ness nf account tn pose-book — Estappet.J 
—Colombia URAPiioruoNB Co. v. 


Union Bank op Canada (1916), 38 
0. L. R. 328 ; 84 D L. R. 743.— CAN. 


■t. .1 — Monthly vouohew 

regularly signed by a bankas ouatomer 
as to the oorreotness of his account 
as It stood from time to time Sc given 
in exchange for oanoelled cheques, were 
held to be fatal to his contention that 
certain obequee had not been credited 
to him. — Union Bank op Canada e. 
Wood, [19201 3 W. W. R. 173.— 
CAN. 


■w. .} — Campbell v. Im- 

perial Bank, [19241 4 D. L. R. 289 ; 
65 O. L. R. 318.— CAN. 

718 11. .)— The de- 

livery of a pass-book cannot constitute 
a donatio mortis causd so as to give the 


donee title to tbe money represented 
by it.— C usack t>. Day. [1925] 3 
D. L. R. 1028 : [1925] 2 W. W. R. 


715.— CAN. 
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717. Add. Annotation : — Mentd. Souchette v. Lon- 
don County Westminster Parr’s Bank 
(1920). 86 T. L. B. 195. 

728. Add. Annotation : — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

786. Add. AnnoUxtwna : — ^Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1026] 1 K. B. 328. Held. Admiralty 
Oomrs. V. NationeJ Provincial dc Union Bank 
of England (1922), 127 L. T. 452 ; Steam Saw 
Mills Co. V. Baring, Archangel Siaw Mills Co. 
V. Baring, [1922] 1 Ch. 244 ; Jones t>. Waring 
& Gillow, [1026] A. C. 670. 

748. Add. Annotation : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. 0. 711. 

762. Add. Annotaiiona : — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. O. 711. 
Mentd. WUson v. United Counties Bank, 
[1920] A. C. 102. 

753. Add. Annotaiiona : — Consd. Sassoon if. Inter- 
national Banking Corpn., [1927] A. C. 711. 
Mentd. Re Dresdner Bank (London Agency) 
(1920), 64 Sol. Jo. 426. 

756. Add. Annotaiiona : — Mentd. Aksionairnoye 
Obschcstvo A. M. Luther v. Sagor, [1921] 3 
K. B. 532; The Tervaete, [1922] P. 259 ; 
Duff Development Co. v. Kelantan Govern- 
ment, [1923] 1 Oh. 385. 

756a. Credit conditional on tender of approved in- 
surance policy — What Is approved insurance 
policy.] — Bankers issued a Jotter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By tho terms of the letter 
of ci’edit the bankers agreed to honour the 
sellers’ draft for tho amount of the purehase- 
monoy, which included freight insurance 
to U., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presenti*<l 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any means of ascertaining the full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft : — Held : the certificate was not an 
“ approved insurance policy ” within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made. — Scott 
(Donald H.) & Co., Ltd. v. Bakclays Bank, 
Ltd., [19231 2 K. B. 1 ; 92 L. J. K. B 772 ; 
129 L. T. 108 ; 39 T. L. R. 198 ; 67 Sol. Jo. 
466 ; 28 Com. Oas. 263, C. A. 

Annotaiums : — Refd. Harper v Mockochnlc. [1925] 2 K. B. 

423; Koskas V. standard Marino lusce. (1920), 42 T L. K. 

692; SasaooQ v. International Banking Oorpn., (19271 

A. C. 711; I)e ^louchy v. Phoenix liisco. Cu. of Ilartford 

(1928). 138 li. T. 703. Mentd. Malmberg r. P>anH (1924), 

41 T. L. It. 38; Tredegar tJ. Harwood, [1928] Ch. 59. 

766b. Irrevocable letter of credit — Payment for 
goods — Refusal of bank to pay invoices — 
Liability of bank to seller.] — Pltfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 
over several months at agreed prices, but 


subject to a stipulation that should the cost 
of labour or wages increase, there should be 
a corresponding increa.se in the purchase 
rice. The buyers were also to open a “ con- 
rmed irrevocable credit ” in favour of 
pltfs. with a bank in this country, & to pay 
lor each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers' bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received befom Apr. 14, 1921, ” this to be 
considered a coniirmed irra vocable credit.” 
Pltfs. sldppod two instalments under the 
contract & received payment under the letter 
of credit. Tho buyers then found that the 
invoices included an increase in the xiurchaso 
price on account of wages & material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment A 
pltfs. then cancelled the contract, claiming 
damages from defts. as on a r(>pudiation by 
the buyers : — Held : tho credit being ir?v- 
vocable, the refusal of defts. to take & pay 
for the particular bills on prt*Hpntation of the 
proper dociunents constituted a rt*pudia(ion 
of the contract as a whole, &. pltfs. were 
entitled to damages so reckoii<*d. 'Phe bnMis 
of this form of banking facility is that the 
buyer is taken, as betwu(‘n himself & the 
banker, to accept tJio seller’s invoices ns 
correct. Any adjustment must be made by 
way of n'fund by the seller & not by way of 
rel/cntiori by tho buyer. — UiwitJJiAUT J^indsay 
A Oo. V . Easthhn Bank, Ltd., [19221 I 
K. B. 318 ; 01 J.. J. K. B. 274 ; 126 J.. T. 
534 ; 27 (’om. Oas. 124. 

Annotation:- Rotd. ITouprdty v, Lluydti Bunk (1923), 39 
T. L. 11. 372. 

766o. Revocable letter of credit — Duty of bank to 
give notice of withdrawal.] - A firm in W., 
wfu) wished to buy a quantity of asbestos 
sheets liom pltfs., a firm in L., instructed 
defts. to open a credit in favour of pltfs. 
Defts. aeeordingly wrote a letter dat/od 
Juno 14, 1920, to riltfs. informing thorn of 
their instructions A adding that their lottor 
” is merely an advice of the opening of tlio 
above-mentioned credit, A is not a con- 
firmation of tho same.” On .’^uly 20, 1020, 
pltfs. shi]>pod part of the goods to tho buyers 
A were paid the agrec^d price by defts. on 
presentation of the stipulated documents 
which included bills of lading A a draft 
on defts. On Aug. 4, 1920, defts. were in- 
stiucted by cable that the credit was with- 
drawn. On iSept. 30, 1920, pltfs., not having 
had notice of the withdrawal of tho credit, 
shipped tho balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defts. for recovery of the balance of 
the credit, alleging (inter alia) that it was the 


PART II. BECn*. 16. 

a i. .] — A dooament la the form 

of a letter written by a bank wan as 
follows ; — ** We begr to inform you tltat 
we are tn receipt of advice by wire 
from our London office that a con- 
firmed Irrevocable credit has been 
opened under which we are authorised 
to negotiate your bills, as offered on 
Q. A Co., of London, to the extent of 


£16.875 on the following conditions ; 
bills to be drawn payable three mouths 
after sight A to be accompanied by 
proiwr shipping documents ropro- 
sencing shipment of two thousand 
bales of jute of a particular mark from 
(Calcutta to Antwerp, during Nov., 
Dec. 1920.*' Among the conditions, 
the two following were the most 
important : — (a) '^Please noto that 
this advice does not release you from 
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the liability attaching to the drawer 
of a bill of exchange ’’ ; (b) ** Under 
present condJtiouH we can give no 
undertaking to ix^otlate bills drawn 
under tills credit '* : — Held : the docu- 
uiout was not an ordinary bankrr’n 
letter of credit. — CnANUANMurx ]u.n- 
OANEV r. National Bank of 
LTP. (1823), I. L. R. 51 Calf. 4J ~ 
IND. 
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dut7 of defts. to give to pltfs. reasox^able 
notice that the credit had been withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
to pressure of business, they had forgotten 
to do so. Among the documents tendered to 
defts. on the application for payment on the 
second occasion was a bill of lading which 
defts. alleged was out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection : — Held : (1 ) a 
letter in the form of that written by defts. 
on June 14, 1920, intimated to the person in 
whose favour the credit was opened that he 
might find that the credit was revoked at 
any time ; (2) there was no legal obligation 
on defts. to give notice of the revocation of 
the credit ; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation. — Gaps Asbestos 
Co., Ltd. v. Lloyds Bank, I/td., [1921] 
W. N. 274. 

760. Add. Annotatione : — Refd. Ileckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Janvier v. Sweeney (1919), 86 T. L. R. 
226 ; Pratt v. British Medical Araocn., [1919] 

1 K. B. 244 ; Rand v. Craig, [1919] 1 Oh. 1 ; 
Percy v. Glasgow Oorpn., [1922] 2 A. 0. 299 ; 
UndcrVtrood v. Bank of IJverpool k. Martins, 
Underwood v. Barclays Bank, [19..41 1 K. B. 
776 ; Krcditbank Oassel G.m.b.H. v. Schenkers, 
[19271 1 K. B. 820; Britt v. Galmove & 
Novill (1928), 44 T. L. R. 204 ; Lloyds Bank 
tJ. 01iart»ered Bank of India, Au^ralia & 
China, [1920] 1 K. B. 40. 

767. Add. Annotation : — Refd. National Provident 
Institution v. Brown, Brown v. National 
Provident Institution, Provident Mutual 
Life Assce. Assocn. v. Ogston, Ogston v. 
Provident Mutual Life Assce. Assocn. (1921), 

8 Tax. Cas. 67. 

779. Add. Annotaiion: — Refd. Humphrey & Den- 
man V. Kavanagh (1026), 41 T. L. R. 878. 

786. Add, Annotaiion : — ^Mentd. Omnium Insce. 
Oorpn. V. United Ixmdon & Scottish Insce. 
11920), 86 T. L. R. 386. 

798. Add. Annotalions : — Refd. Humphrey r. Wil- 
son (1929), 141 L. T. 469. Mentd. Maskell v. 
HUl, [19213 3 K. B. 157. 

803a. - — ',] - Three ^lullvlu>Uie^•s in a ship- 

luiilding CD., whicli was heavily indobt«*d to 
a hank, agreed to purcliase certain shares 
in a sl(‘el co. which belonged to the ship- | 


building co. & were held by the bank as 
security. The price of the sliares was 
£69,750, k the bank agreed to advance 
£39,750, “ on joint loon ** to the three 
purchasers, the balance being provided by 
them in equal portions. The shares were 
thereafter to be held by the bank in security 
of the sum advanced. The pui'chasers 
paid for the shares by granting their 
individual cheques to the sellers for £10,000 
each, & by drawing joint cheques, signed by 
them all, on the bank for the £39,750 
advanced. The bank paid this amount i<J 
the sellers. & opened a joint overdraft a<;count 
in name of the three purchasers. The pur- 
chasers were not cu^)iii(*rs of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three pur- 
chaseis that it held him liable for the whole 
amount of the loan, lie thereupon brought 
an action concluding for declarator that he 
W(i8 liabhi only for one-thii*d of the amount 
of the loan, Ac that, on payment thereof, 
he was entith'd to receive a transfer of one- 
third of the shares held in security by the 
bank: — Held: (1) the inirsuer was liable 
for one-third only, in respect (n) that the 
purchasers wore not jointly Ac severally 
liable, as drawers of the joint cheques, 
the bank us a holder in due course, seeing 
tliat the chociues liad been paid by the bank 
as drawee' Ac wort' thus no longer subsisting 
documeiiis of debt ; Ac (6) that the loon 
w'as constituted by the agieeuient to advance 
it which iiiiiK)St*(l only a joint liability, Ac 
not' by the cheques which were nit'rely part 
of tlio maciiinery for carrying tnit the trans- 
action ; but (2) the puisuer was i\ot entitled 
to receive a tiansfer of oue-thii d (jf tlio shai'es, 
in respt'ct that the bank, under the arrange- 
ment for tht' j>ledge t)f the shares, was 
entitled to treat the wlude of the* shares 
deposit'd as being security for the whole of 
the amount advanced. - Coats v. Cxiox 
Bank of StoTLiVND, Ltd., [1929] S. C. Ill 
(11. L.). 

805. Add. Annotaiione : — As U> (1) Retd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609. As 
to (2) Refd. Liggett (Liverpool) v, Barclays 
Bank, [1928] 1 K. B. 48. 

806. Add, Annotation : — ^Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

809. Add. Citations L. J. K. B. 85; 119 

L. T. 727. 

Add. Anfwtation : — Mentd. Dennerley v, 
Prestwich V. T). C. (1929), 141 L. T. 602. 


PART II. SECT. 19. 

M. Unauih<>ruied appUeaiion of pro- 
ceeds — In pat/mrnf ofborrouier's debla to 
other eusUmers — Hight to damaofs.]— 
After oredltliiff pUf. with the pmccode 
of a note which it dDeounto*! for 
him, deft, bank, without aathorlty 
from him, applied nearly all of Huoh 
proceeds to pay off debts wldob he 
owed to other otuitomerB of the same 
bank, A' paid itaelt the amount of 
tbe note out of the proceeds of pro* 
mlssory notes which It hold as col- 
lateral Beourntes for advances made by 
It to him : — Held : pltf. was entitkra 
to nominal damages & costs for the 
breach of the contract to lend him the 
money, A to fudicment for the amount 
of the proceeds of his note which the 
bank had so applied, lofrether with 
Interest. — ^Maksb v. Royal Bank or 


CANADA, 119221 1 W. W. II. 486 ; 63 
D. L. R. 659 ; 16 Sask. L. R. 201.— 
CAN. 

PART II. SECT. 80, SUB-SECT. 1. 
800 f. Discharge of overdraft — Tender 
of chegne--frhat amouTits to aeceptancc.] 
— Held: the action of the bank In 
retainlnsr Sc cloaring the cheque was 
not oonolusive on the question of 
acceptance. S: as the bank had not 
accepted the proceeds of the cheque 
in tall setUeinent, ludgment had been 
rightly entored for the bank. — B ubt 
«. National Bank or Sotmi Africa, 
Ltd.. 119211 App. D. 69.— S. AF, 
PART II. SECT. 80. SUB-SECT. 2. 

y i. .) — Where 

there is an agreement between a bank 
ft its customer, tliat be shall pay 
interest at the rate of 8 per cent, upon 
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a promissory nolo, the agreement is 
not entirely void, & the oustomei 
remains liable to pay interest at the 
rate of 6 per cent. — S tandard Bank 
OF Canada e. Albkhta Enoinkering 
C o.. Ltd. (1917), 1 W. W. R. 1177; 
S3 D. L. R. 642 ; 11 Alto. L. R. 9G.— 
CAN. 

y U. .1 — The stlpula* 

tlon by a bank for an illegal rate of 
interest merely avoids tiie rate ft not 
the entire oontract for interest. — 
Union Bank e. Farmer, {1917] 1 
W, W. R. 1361.— CAN. 

ylU. — — — ^Pltf. was 

tnoebted to deft, bank for which debt 
they took his note charged with 
interest at 8 per cent. Order made for 
reduction of interest to 6 per cent. — 
Dbgrow V . Union Bank of Canada 
(1982), 68 D. L. R. 688.— CAN. 



VdL QL—Baokecs. Cases 880>-<g62a. 


820. Add. Afmoiaium t — ^Mentd. Be Morris, May- 
how V. Halton, [1921] 1 Gh. 172. 

828. Add. Antwiation : — ^Expld. Elder r. Kortlicott, 
[1930] 2 Ch. 422. 

844. CiUaUma BV>r “ 61 L. J. Oh. 732 ” read 
61 L. J. Oh. 723.” 

Add, AnnatadUms: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294; Beckitt 
V. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

846a. Bank entitled to hold securities not 

merely lor speolllo advance but for balance of 
whole account between broker & bank.] — 


Tindaix V. Barnbtts & Hoare (1887), 3 

T. L. B. 476. 

859. Add. Annotation ; — ^Mentd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 807. 

862. Add. AnnoUxtiona ! — ^Mentd. Brandon %j. 
Michelbam (1919), 36 T. L. B. 617 ; G. N. By. 
V. li. E. P. Transport A Depository, [1922] 
2 B. B. 742. 

862a. Shares held by bank as security for Joint loan 
to three persons Several liability— Whether 
one borrower entitled to transfer of one-third 
of the shares on payment of his proportion. ] 

(\)AT8 V. Tnion Hank ok Scotland, 1/ro., 
No. 803a, anie. 


^ y Iv. .1— Where a i 

bank oontraoto lop 8 per cent, interest ' 
it can only collect the lesal rate of i 
6 per cent. — B ank op Moniksai. e. 
Holobofp, 11923] 3 W. W. R. 645.— 
CAN. 

y V. .] — A provision 

in a srtiarantee grtren a bank that any 
account settled or stated by or between 
the bank & its customer may be adduced 
by the bank as conclusive evidence 
a^nst the fraorantor, cannot be held 
binding on the guarantor, when there 
is included In the amount so stated 
Interest charges at a rate in excess of 
the maxlmam legal rate allowed under 
Bank Act. — Hoyai. Bank op Cavapa 
V. McBride, [1927] 1 D. L. R. 909 ; 
[1927] 1 W. W. R. 215 ; 21 Sask. L. It. 
417.~CAN. 

y Vi. .1— Where 

interest on a loan has been charged up 
to a borrower's current account at a 
rate in excess of 7 per cent. Sc such 
charges have been indudod in the 
statements famished him from month 
to month. Sc, without making any 
objection thereto, he has signod Sc 
returned such btatemouta os satis- 
factory, he cannot complain, in an 
action to i-ocovor the loan & intercHt, 
that the charges for Interest at that 
rate were Illegal. — RovAii Bank op 
Canada v. Dotev (Alta.), [1927] 3 
D. L. li. 30j ; [1927] 2 VV. W. R. 670.— 
CAN. 

y vii. WJiflher charord .} — 

Upon the rcfuin of a dlshonoiired 
bUI, the drawer would again draw for 
the same ainoimt. Sc pltt. bank would 
disoouut the bill as before, & If the 
second bill came back dishonoured 
it would agaJu bo charged in full to the 
drawer’s account : — IleUi : there was 
no broach of Bank Act, s. 91, — 
Imperial Bank of Canada v. Alley, 
nmj 3 D. L. R. 85 ; 59 O. L. K. 1.— 

y viii. AcmUegcence — 

Wtitiher guarantor bound.] — When u 
hank has charged a borrower intei'est 
at a rate beyond that permitted by the 
Bank Act the principle that if the 
borrower voluntarily pays the excess 
he cannot recover it back extends to 
the borrower’s voluntary assent to 
anything which is equlvsuent to pay- 
ment of Interest at that rate ; & If 
at the date of a goaraiitoe given the 
bonk the actual amount guaranteed 
includes such excess interest Sc the 
borrower bos so recognized the pro- 
priety of the excess charge that It must 
DO oonsidored voluntarily “ paid,** it 
is not afterwards open to the guarantor 
to say that as against him the accounts 
must bo re-opened Sc such voluntary 
pa>*ment8 rounded. — B anque Can- 
adienne Nationale V. Shbague 
(Man.), [1929] 3 W. W. R. 676.— CAN. 

. sa. iZuising rate (^intereat — WheOur 
ewionur bound.] — ^The meare sending 
of a notice that the interest chaqied 
on overdrafts against security held by 
U»» bank has bera raised, is not of 
itself suAcient to render a customer 
liable to pay the enhanced rate, but 
where, after leotdvlng such a noiloe. 


the customer borrows more money 
from the bank, the bank la Justified 
in charging him intores at tho enhanced 
rate. — Gaodar Mal v. Tata Indits- 
TuiAL Bank, Ltd.. Bombay (1927), 
I. L. R. 49 All. 674.— IND. 

PART 11. SECT. 21, SUB-SEOT. 1. 

d i. lAabUUy oontraeted aftet 

execution of mortgage.] — ^A intgo. to a 
bank cannot be a valid seonrity for a 
liability contracted subsequontly to 
Its execution. — lie Edmonton Brew- 
iNU 8s Malting Co., Lto. (No. 2), 
[1918] 3 W. W. R. 988 ; 48 I). L. R. 
748.— CAN. 

n. Add “ affd., 58 8. C. R. 448.** 

sm. UnauUiori<ird loan by Itaiik — 
Rigid to sue.l — ^Though under Its 
mcuiorandtim of a-isoon. a bank is 
precluded from lending money on nitges 
yet, where money has boon lent by tho 
baak ou a ratge., it is entitled to sue 
tor Sc realise the money so lent. — 
Armed Hait r. BANKorMvsoRi. (1929). 

1. L. R. 53 Mad. 771.~1ND. 

PART II. SECT. 21. SUB-SECT. 2. 

oi, .] — Qurubc Bank v. Phil- 

Lii^. [1917] 2 W. W. U. 365 ; 10 Bosk. 

L R. 190 ; 36 D. L. R. 440.— CAN. 

PART II. SECT. 21, SUB-SECT. 8. 

8371. Promi'i'iont not* —Itank jHirting 
with jjoMfvnon — Right to rrroiut.] — 
Whore a promissory note which had 
been pledged by tho holder thereof 
to his bank as i'ollateral si’uiU'Jty was 
lost by tho iMiiik • — Held: the l»ank 
was liable to him for tho value thereof, 
which was primd facir its face value. — 
Royal Bank of Canada v. Talhot, 
[19281 3 D. L. R. 157; n92«l 2 
W. W. li. 190 : 34 Alta. h. R. 395.— 
CAN. 

f j. Money advanced partly 

on security of land.}- -A bank may 
recover upon a promissory note nut- 
withstanding that the moneys wore 
advanced upon the security in part of 
lands. — R oyal Bank of Canada v. 
Gold, [1918] 2 W. W. R 745 ; 21 
B. 0. R. 145 ; 41 D. L. R. 276.— CAN. 

ai. Hew note gUaen by 

maker — Rights of hank.\ — //etd : the 
bank was entitled to recover on the 
note. — Bank ok Montsual v. Wkih- 
DEPP, 11917] 2 W. W. R. 615; 24 
B. C. R. 78 i 34 D. L. R. 26.— CAN. 

a li. Conversion of specific 

secunly into general security.] — Held : 
as the bank knew that debtor luul no 
right to hypothecate generally the notes 
they could not recover, not being 
boiders in due course. — Bank op 
Montreal «. Normandtn, [1925] 3 
D. L. R. 975 ; [1925] S. C. It. 687.— 
CAN. 

1 1. OUained to cover overdraft — 

Alleged fraud of manager .] — Pltf. al- 
lege that a bank manager obtained 
a note from him witbont dlsclosmg 
that the note was for payment of an 
oveMraft then due to the bank Appli- 
cation for Judgment dismissed for want 
of any evidenoe of fraud on the bemk t 


manager’s part. — BiuasRTn v. Uoyal 
Bank op Canada (1921), 67 D. L. JL 
740.--CAN. 

f li. Renewal— Kffeot o/.l— Tho 

renewal by defts uf aprumbHur) note 

{ riven to pltf. bank as security for a 
oan: — Held: not to estop them from 
Hotting up the dofouoo that the bank 
hod received Sc misapplied the proceeds 
of goods coverod by a lion note which 
they had assigned to tho bunk as 
collateral security, such pruccMMis Jiav- 
lug been paid into the i>ank by tho 
maker of the Hon note. — Canadian 


Bank op Commerce v. Brld, [1925] 3 
1). L. U. 509 ; [1925] 1 W. W. 11. 1080 ; 
21 Alta. L. R. 337.— CAN. 

PART II. SECT. 21. 8UB-SECT. 4. 

m I. Stock registered in name of 

bank's nominee — Identity of shares not 
preserved — Rights of ewmer.]— A cus- 
tomer, who had a secured loan ueoount 
with a bank wldch was operated upon 
In ticcordance with tho above prootlre, 
averred that the bank had sold her 
shares wtUiout her authority, lu hreaeh 
of their obligation to retain the Hpoeiflo 
shores unless realised for roduoUun of 
the loan & to retransfer tiio identical 
shares on repayment uf the loan *— 
Held: dcfendoiH had acted ooeordlog 
to their usual practice, which was 
kno>vn to Sc approved by the firm of 
stock tirokers whom pursuer had om- 

S loved as her agents In the transactions, 
she was barred from iuHistlng In the 
action. — CitKttAR w. Bank op Hrox- 
J.AND, [1922] 8. C. (U. L.) 137; 59 
.^e. L. R. 312.— SCOT. 

pi. Rharts of rompany— Siale by 
bank before default — Measure of dam^ 
nz/rs.]— GhOitoEWON e. Dominion Bank, 
[1924] 3 D. L. R. 607 ; 2 W. W. H. 
931.— CAN. 

861 I. Rearer secvrUUs—I*resumed to 
belong to depositing enstomer .] — Bank 
OP Montreal v. Ihbell, [10251 
D. li. R. 30 . revsg. 26 O. W. N. 263.— 
CAN. 

' sb. Advance to sun — Representation 
\ by father that son entitled to shares .] — 
Ijpon tho repRbentatlon uf a father 
that bis son was entitled to an interest 
in oortaiu shares in a eo. standing in 
tho name of another son, a bank lent 
money to the son : — Held: the bank 
was entitled to a declaration of its 
debtor’s right to certain of surb shares 
over which tho father had eontrcl. 
Royal Bank v. Vovs., 119171 2 
W. W. R. 1 ; 11 Alto. L. R. 08.- bAN. 

PART II. SECT. 21, SUB-SEOT. 6. 

h (p. 277) i. Indorsed by Oiiftper 

to bank— Rank to apply part of pr^ee^ 
to payment of pramiHsory note.} — Held : 
no violation of Bank Act, s* 90,— 
Royal Bank op Canada v. Wye, 
{1920J 4 D. L. R. 262: [19261 2 

W. W. R. 780 ; 36 Man. \j. It. U.— 
CAN. 

b (p. 277) 11, Bank taking 

bailee's reeei]^ from parties for uhom 
goods shipped — Duty of bank iu>t to 
impair seeurUy.y—SAvnaia (JosKiui) 
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866. AM. AntuMUona Apid. Oe Allester, [1022] 
2 Gh. 211. Refd. All^marle Supply Co. v. 
Hind (1927), 48 T. L. B. 052; BepubUca de 
Guatemala v. Nunez, [1927J 1 K. B. 069. 
Mentd. Pennington v. Beliance Motor Works, 
[1923] 1 K. B. 127. 

865a. Bills of lading pledged — ^Authorised sale by 
pledgor — Title of bank to proceeds.! — 
limited co. pledged bills of lading with a bank 
to secure an overdraft. When It was time 
to sell the goods, the co. in accordance with 
the welhestisbblished mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bUls of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit tlie entire net piocecds as realised : — 
Held : the bank’s previous rights as pledgee 


remained unaffected by this common & con- 
venient mode of reaU^tion. — Be AUjESTer 
(D.), lyTD., [1922] 2 Oh. 211 ; 91 L. J. Oh. 
797 ; 127 L. T. 434 ; 88 T. L. B. 611 ; 66 
Sol. Jo. 486 ; [1922] B. & O. B. 190. 

878a. .] — Bankers most undoubtedly 

have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien. — ^London Chartered Bank op 
Australasia v. White (1879), 4 App. Oas. 
413 ; 48 L. J. P. C. 75, P. O. 

888. Add. Annotation : — Generally t Refd. Lawrence 
V. Hayes, [1927] 2 K. B. 111. 

908. Add. Annoiaiions : — Mentd. Dey v. Mayo, 
[1920] 2 K. B. 346 ; Sutters v. Briggs, [1922] 
J A. O. 1 ; Be Farrow’s Bank, [1923] 1 Ch. 41 ; 
British &; North European Bank v. Zalzstein, 
[1927] 2 K B. 92; Importers Co. v. West- 
minster Bank, [1927] 2 K. B. 297. 


Sons, Lid. v. Bank of Nova Scotia, 
[1026] 1 D. L. B. 581 ; 68 N. B. R. 
889.~-OAN. 

q (p. 280) i. ChaUel mortgaae to 

secure past debt — Sabseguent morloaat 
of land — RtalU to enforce chaitel mort- 
gage.] — Held: (1) the nitgo. was not 
contrary to Bank Act ; \2) the fact 
that a inttfo. on land was afterwards 
Riven to the hank did not prevent It 
Irom roalisins first on the chattel 
lutge. — PiPBB V. Canadian Bank of 
C oMMBiiOif, [1022] 1 W. w. R. 121.— 
CAN. 

q (p. 280) II. .]— A. ol). 

tallied advauoos 6r delivered to the 
bank storago tickets for wheat in 
elevators : — Held : the security of the 
warehouse receipts would not cover 

E ast advances. — Y oung v. Iikni'iikb, 
iANlC OF TOKONTO V. ADAMISS, [1023] 

1 D. L. R. 432 : 18 AlU. L. R. 496 ; 
[1023] 1 W. W. R. 136.— CAN. 

q (p, 280) Hi. Chattel mortgage 

as security for loan — Whether crops of 
follmving year chargeable. ] — Security 
ou grain given to a bank in Oct. 1021, 
in respect of advances made In tbe 
Kpriug of 1020, held invalid in respect 
of tho 1021 crop. — North Amkriuan 
Lumueii Co., Ltd. e. Bank ok Mon- 
treal, [1022] 1 W. W. R. 1265 ; 65 
1). li. R. 348 : 15 Bosk. L. R. 375.— 
CAN. 

q (p. 280) iv. Lease of chattels 

to secure ftdvances.J — Held: the lease 
was invalid, the bank not having tJio 
power under Bank Act to take a loose 
of chattels os security. — B ank of 
Montreal v. Hurston (1022). 6U 
D. L. R. 208 ; 51 O. L. U. 584.— CAN. 

q (p. 280) V. Lien agreements on 

goods — Vcdid.]*-'Iie Canadian Hart 
Products, Ltd. (Trustee) v. Royal 
Bank, [1024] 4 1). L. K. 225 ; 64 
O. L. R. 203 ; 4 C. B. R. 211.— CAN. 

q (p. 280) vi. Warehouse receipt 

for goods on lca.Hed premises — Ko/td.J — 
Re J. Stanley Wedlock, Ltd. 
(P. E. I.), U92«] 2'd. L. R. 263 
7 C. B. R. 147.— CAN. 

a (p. 281) 1. S. P. Banqub Cana- 
DiENNH Nationals v. Bawcmuk. 
[1026] 3 D. L. R. 064; 11926] 2 

W. W. R. 771 ; 36 Mon. L. H. l.— 
CAN. 

o (p. 281) I. Whether 

purchaser otener leUAt'a sect. 88.] — 
.V.: agiwniont for the sale of timber i 
llei'iieeH togothor with all the timber 
thereiui koao tho purchaser the right 
n-inovo the timber & pro- 
vided that tho purchase-price should 
be pajublo in instalments Sc that 
tho property in the lioenees Sc all 
timber cut tberefroiu should remain i 


in tho vendors until fully paid for by 
tho purchSHcrs. The agreement w'aa 
not registered under Conditional Sales 
Act.. Seeurlty on tho timber cut by 
tbe purchasers remaining on the 
tlniluT bortlis w'as given under sect. 88 
of the Bank Act by the purchaser to 
tho applt. bank. The purchawjr 
became bkpt., the c‘ut timber w'as 
taken possession of by its trust ee, & 
sold under an order of tho et. Sc tho 
iiroceeds tbereiof were claimed by the 
bank Sc also by the vendors, to uhom 
a balance was ouing under the agioe- 
u nt. The bank had had no notice 
ot the vend»>rs' claim Sc had not In- 
quired as to the purchaser’s title, but 
all parties had aeleil in good faith : - 
Hdtl : at the time of tho asslgniiKSit 
to the bunk the imrchoser was the 
“ ouiKT ” of tho timber within sect. 8s 
Sc had poHNOHslon thereof u it bin th(' 
moaning of that word hi Bched. (’. 
to said sect. ; Sc the agri'cmcnt 
lu'tw'coa the purchaser Sc the Ncndors 
was one w’ithln ('oiulltional Bales Act. 
’riio bank’s claim was UuTtdoro sus- 
tained. — Royal Bank ok CJanada r. 

(1). C.), [lO.lO! 1 1>. L. R. 
,{07; [1920] 3 \V. W. R. 60.'",; rteg. 


,{07; [1920] 3 \V. W. R. 60.'",; ncg. 
[1920] 2 W. W. R. 202. -CAN. 

■ 0 . Security on crop to be grown — 
Priority over claim oy vendor under 
rrop'payment agreement .] — Goebel v. 
Canadian Bank of Commrbor, [1021] 
3 W. W. R. 81 ; 14 Bosk. L. R. 451.— 
CAN. 

sd. Security invalid under Rank 
Acts — Sale of goods to third party — 
RcmJi not entitled to follow goods 
proceeds.] — Hawker v. Royal Bank 
OF Canada (1921), 69 D. L. R. 674.— 
CAN. 

se. Title of bank as against municipal 
lien for taxes.] — Re Electtrioal Fittinos 
&, Foundry Co., Ltd. (Out.), [19261 

1 D. L. R. 752; 58 O. L. li. 364.— CAN. 

PART II. SECT. 21, SUB-SECT. 7. 
■f. Assignment of mortgage — Or of 
agreement for sale of land — As add%- 
tional seewritv — Valid.} — Re Wiabton 
Lumber Co^ Ex p. Bank of Oommrri'e, 
[192412 D.L.R.160; 4C.B. R.477.— 
CAN. 

•g. Assignment of ddds present d: 
future <f* all contraHs dr securities — 
rolid.]— Rc WiAitTON Lumber Co., 
Kx p. Bank of Commerce, [1924] 

2 D. L. li. 166 ; 4 C. B. R. 477.— CAN. 

1 dl. Subsequent assignment to 

' errdi'tor— Zhdy of bank to account — 

Interest .} — Book debts were assigned 
I as security to deft. bank. Bubse- 
Quentlv they were as^ned to pltf. 

< subject to tbe assignment to tbe bank. 
1 Tho bank realised xmder ita aaslgu- 


rnent : — Held • pltf. was entitled to an 
accounting from the bank In detail, & 
the bank could not, as against pltf., 
charge a higher rate of Interest than 
permitted under Bank Act. — Robrrt- 
BON (John) & Son, Ltd. v. Canadian 
Bank of Commerce, [1920] 2 W. W. R. 
1003.— CAN. 

Bh. Assignment of money due under 
agreement for sale of laud- - Vahd.\ — Re 
Hhaw, [1025] .3 1). L. R. 1205 : 5 
C. B. R. 825.— CAN. 

ij. Common law assignment of 
money — Subseguent security under 
Rank Act — Properly passed by assign- 
ment — Validity of security immaterial.] 
— iMi'KKiAL Bank v. Wehtkrn Supply 
& Equipment Co. (101b), 30 D. L. R. 
803.— CAN. 

PART II. SECT. 21, SUB-SECT. 8. 

sk. Fire insurance policies.] — A hank 
may, under s. T5 (1) (d) of the Bunk 
Act toko as Hccui’lty the obligations 
of lire insurance coinpaiiji'S to pay 
indemnities stipulat(‘d for in fh'o 
insurance polieies. — ’I'l'iniKON v. Do- 
mMON Bvnk (Can.), 110201 4 D. L. R. 

, 1028 ; affg., 47 Cue. K. B. 3S3 ; 10 
j C. B. R. 212. -CAN. 

I si. Prohibited security — Money lent 
thereunder recoverable.] — A bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security. — Union Bank v. Farmer, 
[1017] 1 W. W. R. 1361.— CAN. 

PART II. SECT. 22, SUB-SECT. 1.— A. 

ni. .] — A bank has not a 

I lion in respect of a deposit or balance 
' to Uio credit of a customer, os there is 
no specUic property on which a lien 
can operate. — Re Morris, Coneys v. 
Morris, [1022] l I. R. 81.— IR. 

sm. Lien on goods not in existence^ 
Rank Act, s. 88.) — Tho owner of a 
timber licence, who proposes to go 
Into tho forest to cut down tho trees 
A' transform them into what is com- 
mercially known as pulpwood & who 
may require financial assistance from 
a bank before the pulpwood is pro- 
duced in its commercial form, can give 
tbe bank w'^hich assists him a valid 
lien on tbe finished product, although 
not in existence as such at tbe time 
of the loon. — Landry Pulpwood Co., 
Ltd. r. La Banque Canadiexnk 
Rationale, [1928] l D. L. U. 493; 
[1027] B. C. R. 605.— CAN. 

PART H. SECT. 22, SUB-SECT. 1.— F. 

an. Pledged to third party — Duty 
of bank to disclose lien.] — Held : such 
a duty existed. — Lazard Brothers 
Sc Co. V. Union Bank of Canada 
(1920), 47 O. L. R. 608 ; 18 O. W. N. 
290 : 51 D. L. TL 636.— CAN. 



VoL DL— Bankers. Cases 916—98da. 


916. Add, Annotixtwn : — Mentd. Ord v. Ord. [1923] 
2 K. B. 432. 

921. Add, Annoiaium : — ^Folld. Baker v, Lloyda 
Bank, [1920] 2 K. B. 322. 

921a. .] — Defts. acted aa bankers 

for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
property to pltf. as trustee for their creditors. 
The ^ deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property & that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft, bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 3, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,941. In an action by pltf. as trii8t«*o 
under the deed to recover from the hank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to set 
oil a sufficient portion of £10,041 against 
those sums : — Held : the bank's claim was 
X'ight on both points. — B akek. t). IjLOYi>8 
Bank, [1920] 2 K. B. 322 ; 89 L. J. K. B. 
912; 123 L. T. 330; [1920] B. & C. R. 
128. 

921b. Balance of proceeds of sale of 

shares—Held as security for advances.] — 
Bakeu V, JiLOYDS Bank, No. 021a, ante, 

923. Add. Anyintations : — Consd. Baker v. IJovds 
Bank, rH#20] 2 K. B. 322 ; He Pinto Bede, 
Hx p. Des Olivacft, [1020) 1 Ch. 221. 

926. Add. Annotation : — Refd. He Southerden, 
Adams v. Southerden, [1025] P. 177. 


926. Add, Annotation : — Consd. Baker v. Idoyds 
Bank, [1920] 2 K. B. 322. 

930a. Liability for negligent payment of 

cheque — No right to set off sums recovered 
from customer by party defrauded.] — Lloyds 
Bank v. Ohabtered Bank op India, Aus- 
tralia & China, No. 087a, ante. 

932. Add. Annoiatione : — Refd. Royal Excliange 
Aasce. v. Hope, [1928] Ch. 170. Mentd. 
Barker v, Stickney, [1018] 2 K. B. 350. 

932a. Joint dc several guarantee — Termina- 

tion.] — By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilities, including 
interest, which a customer lutd or should 
incur to the bank : it was provided that tiie 
agreement should bo a continuing guarantee 
“ until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.” In 1913, the bank, witlioiit 
notice to the guarantors but with the assent 
of the debttxr, increased the rate of interest 
upon the advances to 8 per rent., though, by 
Bank Act (R. S. Can. c. 29), s. 01, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of tlio signatories 
died, his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarante** Held : ( 1 ) 

the guarantee remained in force against alf 
the guarantors until each Ac all of thriii or 
rhc'ir respective exors. or a»iuiinistrat ops 
gave notice to di‘termino it ; (2) the increase 
in the rate of intt*r<*8t did not discharge the 
guarantors, but they woie liable for the 
pnncipal sum advanced &> for such int(*r<‘st 
as the debtor was legally to pay. Komkut v. 
National Crown Bank, [19181 A. C. 903; 
87 L. .1. P. O. 180; 119 li. T. 069; 35 
T L. 11. 1, P. C. 

AnnotfUtiin — isfo (2) Retd. Darwon Sc Poarci*, AHHor luted 
I’ttiur MIIN V. liurneH 115 L. J. ( h. 487. 


PART II. SECT. 22. SUB-SECT. 2. 

mi. .] — Held: money to 

the credit of the customer uot shown 
to bo trust funds, migrht bu retained 
Sc set olT by tlie bank as against the 
indebtcducss of the customer on thu 
noto. — UoY V. Canadian Bank of 
COMMEKCK (1918), 24 B. C. It, 397 ; 
38 D. L. 11. 742,— CAN. 

sp. Bank caahma cheque — Holder in- 
debted to bank.] — A bank, to wlilch a 
cheque has been delivered to be 
ooshed, bos no right to sot off against 
the proceeds of the cheque a debt owing 
to it by the holder. — R otxkl t>. Ko yal 
Bank of Canada, [19181 2 W. W. li. 
791 ; 11 Sask. L. li. 218.— CAN. 

st. DeW not recoverable — SUatuie- 
barred.] — A bank's right of set-oil can- 
not be exorcisod where a debt is 
statute -barred Sc not recoverable. — 
Re Mobris, Coneys v. Mouais, [1922] 
1 I. R. 186.— IR. 

PART II. SECT. 28. 

9351. Whether ewrety released — Jn- 
ereaee in rate of interest.}— -Held c an 
increase in the rate of Interest charged 
by the bank to an amount In excess of 
that authorised by Canadian Bank 
Act, without tntimaUon to the gua- 
rantors, did not discharge them horn 
their liability. — E qbebt v. Nationajl 
Crown Bank, [1918] A. O. 903; 87 
L. J. P. C. 186 ; 119 L. T. 659.— CAN. 

986 ii. 8. P. Mkrchants Bank of 
Canada v. Bese, [1918] 2 W. W. R. 
674, 631.— CAN. 


, 936 111. Tiding new HiCnnli/ 

from pnncipal debtor.] — Bank ok Ni.w 
Z> ALAND V. BAivlut, [1926] N. Z L. U. 
I 402— N.Z. 

I 936 Iv. Note tmloreed us seinrity 

fin- sprrtfir purpose — General hypoUtera- 
tUm of note fry rredtior to hank.] — Held : 
surety relooKod. — OonnoN v. Hkuhlic- 
wniTE, (19271 1 D. Ii. R. 817 ; [1927] 
S. C. R. 29.— CAN. 

sw. Account settled betvxen bank d: 
enstomer — Ilirw far binding on surety 
of cwdomer.] — Kvon If a cortillcalo 
given by a customer of a bank of the 
I correctness of the condition of ills 
account as stated tbertdn constitutes 
an account stated between the bank 
: 3c its oustomer, yet such cortlQuate 
cannot bo conclusive as against the 
surety of the enstoraer. — BrANDARD 
I Bank of Canada v. Alberta en- 
I GINKEBINO Co., Ltd., 11917 J 1 W. W. R. 
i 1177.— CAN. 

MX. Special agreement 

to accept account.} — An express pni- 
vlAion In the guarantee given to tite 
bank that the stating, settling or 
admission of an account between the 
oroditor 3c the bank sliouJd be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties from objecting to Illegal 
ohar^, nor to charges, which tliough 
not illegal, were improper to the know- 
ledge of the bank. — N obtubbn Crow.v 
Bank v. Woodcbafto, Ltd., 119171 
1 W. W. R. 1206 ; 33 D. L. R. 367.— 
CAN. 


BZ. Adviinti also secured by crop to he 
grown — liiyM of surety to pronalH of 
crop .] — Wliorc a iiaiik advances money 
for the purrhuho of seed grain on tho 
security of tho e;op to bo grown thmo- 
fium k also pronires tho stguutfmi of a 
surety to the borrower’s note, the 
Hunity has a right to have any bionoy 
rftailMod out of tho oiop appiopriated 
to the rodunllon of tho debt for winch 
lie became surot y In pi loi Itj to lUl otiier 
claims of tho hank againnt tlto botrriwcr. 
— pRouniXiC’K V. Canadian Bank of 
COMMK iccK, [1025] 2 \V. W. R. 160 ; 19 
Susk. L. It. 413.— CAN. 

PART II. SECT. 26. 

957 ii. Rights of bank.] - A 

chciiuo on the H. Bank, which wus 
Indorsed by tho payee to the II. Bank, 
was denositod Sc appllctl uguiiiMt Ills 
ovordrart aftoi tho H. Bank l»ud 
suspended payment at Its head olIW e, 
but tsiforo notieo tl»en*of n iti hj d tho 
local branch In ahh’h the fhcqiie was 
deposited — HeUi: tin H. Hank was 
entitled to cnfoJVAj p,i>incnt of tbo 
cheque from the draisir- Holuvan e 
Home Bank oj- Canada,I 1927J1 D.L.lt. 
1097 ; a. C. U. 115 .- CAN. 

957 ill. ( 'olledum of bills for cvetamer 
— Mimey received — Rights of customer.] 
— Where a branch of rosp. bank had 
received bills from applts. for collection 
3c remittance of tho prooeeds. Sc ufUr 
collection but prior to remitting ttio 
bank suspended payment : — Held ( 1 1 
applts., having employed the hank 
a whole In a fiduciary cuptuiU, 
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981. Add, Annotaiitma Retd. Re Wait, [1927] 1 
Ch. 606. Mentd. Bat]]i#>r v. London Joint 
Oitjr & Midland Bank (1922), 88 T. L. B. 263. 

966. Add, Annotaiion : -Refd. Re Douglas, Ex p, 
Douglas’ (James) Kxors., [1930] 1 <'h. 342. 

974. Add. Annotaiion : — Consd. Britieli & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
62. 

978. Add. Annotations: — Mentd. Bradford Old I 
Bank v. SutcMe (1918), 88 L. J. E. B. 85 ; 
Re Hodgson’s Trusts, Public Trustee v. I 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. V. Hind (1927), 43 T. L. B. 062. 

986. Add. AnnoicUion : — Consd. Toumier v. 
National Provincial & Union Bank of England, 
[1924] 1 E. B. 461. 

986. Add. Annotation : — ^Refd. Toumier v. National 
Provincial & Union Bank of England, [1924] 

1 K. B. 461. 

986a. Without consent of customer.] — 

It is an implied term of the contract between 
a banker & his customer that the bank will 
not divulge to thiid persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account., 
or any of his transactions with the bank, 
or any information relating to the customer 
acouired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 

. give rise to a public duty of disclosure, or 
the protection of the banker’s m interests 
requires it. 

Pltf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
dofts. in favour of pitf., who instead of paying 
It. in to his own account indorsed it to a third 
person who had an account at another bank. 
On the return of tho ch<3que to defts. their 
manager inquirc*d of tho last-named bank 
wlio the person was l.o whom it had boon paid, 
& WAS told it was a bookmaker. That 
information defts. dischmed to thii'd persons : 
— Held : that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not tlirough pltf.’s 
account but tlirough tliat of tho drawer of 
tho cheque, it was acquired by defta. 
during the currency of pltf.’s account A 
in their character as bankers. — ^Touhnier v. 
National Provincial & Union Bank op 
England, [1924] 1 K. B. 461 ; 93 L. J. K. B. 
449 ; 130 L. T. 683 ; 40 T. L. B. 214 ; 08 
Sol. Jo. 441 ; 29 Com. Cas. 129, O. A. 

Annotation : — ^Befd. WatorUouae v. Darker, (I92il 2 K. B. 

759. 


987. Add. Annotation : — Refd. Toumier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

990a. Disclosing any other Information relating to 
customer.] — ^Toubnieb v. National Pro- 
vincial X Union Bans of England, No. 
966a, ante. 

1008a. Primd facie evidence of account.] — 

Douglass v. Lloyds Bank, Ltd., No. 403a, 
ante. 

1010. Add. Annotaiion : — ^Refd. Waterhouse v. 
Barker, [1924] 2 E. B. 759. 

1011. Add. Annotation: — RM. Ironmonger v. 
Dyne (1928), 44 T. L. B. 679. 

1012. Add. Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 E. B. 769. 

1012a. Entries tending to incriminate.]— 

On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. There- 
fore if resp. to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for. — ^Wateb- 
HODBE V. Barker, [1924] 2 E. B. 769 ; 93 
L. J. K. B. 897 ; 132 L. T. 16 ; 40 T. L. B. 
806 ; 09 Sol. Jo. 61, C. A. 

1012b. .] — Where, under Bankers’ 

Books Evidence Act, 1879 (c. 11), s. 7, an 
order is made for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
ower to make the order extend to tho 
anking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purposes. — 
Ironmonger & Co. t>. Dyne (1928), 44 T. L. B. 
579, O. A. 

1018. For “ sa. 2 & 6 ” read “ ss. 2-5.” 

Add, Annotation : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1016. Add. Annotaiion : — Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1017. Add. Annotaiion: — As to (1) Apld. Water- 
house V. Barker, [1921] 2 K. B. 759. 

1016. Add. Annotations : — ^Apld. Waterhouse t*. 
Baiker, [1924] 2 K. B. 769. Consd. Iron- 
monger V. Dyne (1928), 44 T. L. B. 579. 

1019. Add. Annotation : — Refd. Waterhouse v. 
Barker (1024), 132 L. T. 15. 

1022. Add, Annotation : — ^Refd. Waterhouse v. 
Barker. [1924] 2 K. B. 759. 


euiltloa to a prior oharpe on tho 
balaucot) hold by tho bauk as a whole 
at the duto of auspoustoii of payment : 
(3) applta. wore not entitled to a prior 
ohanre on the bank’s (tenoral assom. — 
Shaw WAiLAcn jk Co, «. Amritsar 
National Bank (In Liquipation) 
(1936), I. L. R. 7 Lah 166.— IND. 


PART 11. SBOT. 2«. 

985 It. .1— Neither the 

aosiurnot' of the equity of redemption 
of property mortftagM to a bank, 
nor a enrety who has mortgacod 

e roportv by way of collateral seonrlty 
> a bunk is entitled to obtain from 
the bank the same full account ^at 
the bank Is oblitnad to idyo its oiutomor. 
A guarantor of a onstomer's account 
with a bank Is not entitled to demand 
from the bank a copy of the account 


but Is entitled to demand from the 
bank information as to the balance 
then owittff, the rate of Interest ohaixed. 
Sc the amount, if any, realised by the 
bank in respect of ooUateral seourlties. 
— Itoas r. Bank or New South Waleh 
(1928), 38 S. ll. N. S. W. 539 : 46 
N. S. W. W. N. 117.— AUS. 

PART IL SECT. 2S, SUB-SECT. 1. 

1004 Iv. .) — ^Au order 

to inspect the books of a bank relating 
to tho account of a person not party 
to the litigation will seldom or nerer 
be exeroisM except where such aooount 
is in form or substance really the 
aoooimt of a party to tho litigation, or 
is Iropt on his behalf, so that entnee 
in it would be evidence against him 
at the Mai. In any case, no sooh 
order >TiU be made unless the third 
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party has been grDon an opportunity 
to attend the hearing of the applica- 
tion. — Jambs v. Mabin (No. 3), [1929] 
N. IS. L. R. 899.— N.Z. 

PART II. SECT. 28, SUB-SECT. 2. 
sa. Pav-in Blips.} — A bank retaining 
pay -in slips wmeb have aooompanied 
payments into a oustomer's account 
does not hold them as the agent of 
the oustoxner, who, consequently, will 
not be orders In an action to which 
he is a party to produce them as 
documents in his possession or power, 
la such an aoUan the ot. also declined 
to make any order relating to those 
dooumonts under Evidence Act, 1915, 
s. 89. — hxyvBL V. Maouihe, [19381 
V. L. R, 863 ; 49 A L. T. 194 ; [1938] 
Argus L. R. 169.— AUS. 
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BARRISTERS. 


9, Add. Annotationa : — ^Mentd. Re Tetley, Na- 
tional ProTincial & Union Bank of England 
V. Tetley (1922), 39 T. L. R. 46 ; Geologists’ 
Assocn. V. I. R. Comrs. (1028), 14 Tax Cas. 
271. 

50a. — .J — All motions before the rt. must be 

made by counsel. — D rake v. Mono vx (1S5S). 
27 L. J. P. & M. 3 ; 4 Jui. N. S. 32. 

66a. Before parliamentary commission.] — Bel- 
fast Riots Cosocission Case (1886). 21 
L. Jo. 656. 

71. Add. Annotation : — ^Reld. Marson v. Unmack 
[1923] P. 163. 

84. Add. Annotationa : — ^Mentd. Lexden & Win- 
stree Union v. Windsor Union, [1921] 2 IC. B. 
143 ; Wycombe Grdns. v. Barton-upon-Irwell 
Grdns. (1026), 43 T. L. R. 89. 

After this case add the following cross-refer- 
ence : See, further. Judgments, Vol. XXX., 
pp. 203 et aeq. 

110. idd. Anmdntion : — Refd. Aptetl v. Apted tV. 
Bhsi,. fl930J P. 2K). 


123. Add. Anmtaiiona : — ^Mentd. Ashhursi v. 
Mason, Ashhurst v. Fowler (1876), L. R. 
20 Eq. 225 ; Poster v. Driscoll, Lindsay v. 
Attfield, Lindsay v. Driscoll (1928), 08 L. J. 
K. B. 282. 

162a. Right of Junior counsel settling plead- 

ings to lead another Junior counsel.] — ^A 

member of the Outer Bar settled pleadings &> 
led at trial. Another member of the Outer 
Bar was briefed to attend trial os his junior. 
On party St party taxation the taxing m^tster 
disallowed the fees paid to the second counsel 
on the ground that the junior who setthd 
the pleadings could not lead, but could bo 
led by a senior either of the Outer or Inner 
Bar : — Held : junior counsel who settled 
pleadings could lead another junior counsel, 
Ac fees of both counsel should bo allowed. — 
Douolas V. Associated Newspapers, Ittd. 
(1922), 67 Sol. Jo. 48. 

184. Add. Annotation Mentd. Turner v. Kings- 
bury (Jolliorles, [1921] 3 K. B. 169. 


SECT. 1. SUB-SECT. 1. 

b I. Mature of efniw^ devolving 

wj>on.)--The dlscJiartie of tl»o duties 
under Law 8 ») 0 iety Act, now K. ri O., 
1914. c. 167 IS not a niattor of mere 
priruto ounoera, but one allcotiag tho 
utiblto, hnvmg to do with the woll- 
beini? of the society in maintalrdiig the 
Ktaudaids uhich stiould prevail In tho 
logral profOASion ; Sc, unfesB iu a case 
of mauifest wronsr. there should bo no 
intcrfeieuco with the sooktj’s cverciSo 
of its statutory poN\ers. — H c Ball 
(1923), 61 O. L. K, 147.— CAN. 

SECT. 1, SUB SECT. 2. -A. 

11 11 Tor •• duo's), S. C. 221 ” road 
“ T. S. 221.” 

11 Ixi. Wxlhimt examination — 

Manaqinq tUrk to •udwitor ]~lx\ Law 
Practitlouors Act, 190H, s. 6 , tho words 
" inanaffiiur cIcUc (o a «olr.” must bo 
taken in the btiift hcuse to mean ono 
who has control Ac superviniou of other 
clerkH in the hoIf.’h employ — He 
[19181 N. Z. L. K 661 — 

N»Z* 

15 iia. .]-The ct. will not 

grant mandamus to oomiicl Benchers 
of a Law Society to admit an individual 
as member with a vi«>w to his qualifying 
himself to be called to the Bar. — Re 
Haokl At Law Sociktt or British 
COLCUBU (1922), 31 B C. II. 76.— 
CAN. 

SECT. 1, SUB-SECT. 2.— B. 

26 ill. Duty of tribunal 

to come to a finding.] — W hero the HiKh. 
Ct. did not think fit summarily to 
reject a complaint made against an 
advocate, & was obliged, therefore, 
to refer the case for Inquiry to the 
Bar CounoJl, Ac the tribunal, after 
certain evidence had been taken on 
affidavits, on the intimation of com* 
plalnaut’B solr. that he withdrew 
the complaint reported ” in these 
droumstances the Inaulrv esyonot be 
further proceeded with, the ct. referred 
the matter back to the tribunal, hold* 
ing that the Act required the tribunal 
to come to a finding.” — Re Bar 
C oUKriLS Act (1929). I. L. R. 67 <>lc. 
724.— IND. 

•1. Effect of entry on roll of advocates — 
Right of retired fudge to practiee in Utah 
Court.] — After ms retirement from the 
position of a Judge of the High Ct. 
at Patna, India, applt. with a view to 


rosiuulng pruotUu at the Bar of tiint 
ct. applied to have his nutiio (uiteud 
on tho toil ot advocates us roqiuied 
by irullun Bar Couiieilx Act. 1926 
Tho judges. b\ a majorit ^ , held that 
he was eutitlcu to bo so em oiled under 
that Act, but added that in view of the 
fa<t that ho liad been a pormunent 
judge of that et. they refuwd to allow 
him to appeal in tlie cts. of the pio* 
\ uu‘< . On ai>poul agaiiiHl t hat i< f iiaul 
Hi Id by being tntere^l on tho loll 
of ad^oeato** applt. had established a 
statutory tight to pnictlKt» of the 
Indian Bar (onnols A(t, 19i6. 
H H (1 ) pioviding that ” An adtocate 
sluill lie entitled os of light to pi act iso 
... in the High (’t ot whkh tie is an 
advocate. . . -Prajwia Hinjan 
Das r. P\i>a Hioh Coi iu Judlius 
( 19 10), 47 T. L It 98, 1». C -IND. 


SECT. 2, bUB-SECT. 1.— D. 

u 1. Jiefote Utah f’ourt of Madras-^ 
h rerrinng tmolvinry fvrisduluui- 
IhyM to '* ari ” Advoeutes, entf'lled 
In the High < t of Mortras Tuidet 
Indian Bai Councils Act (I of I'tiU) 
are, by viitue of swts, 2 (a), 8 b 14 
of t)u Act, (ntlthd not onh to appeal 
& plead, but uKo to ” act ” in tho 
insolvency Jurtsdiction of the KlgU 
Ct. Insolveno Buies of the High ft , 

r. 128, which allowed advocates only 
to appear & plead In that Jniisdlotion. 
is no louget in force — /ft? Pownts oir 
A 1 >VO<'atuu (1928), I. L. It. 62 Mad 92. 
—IND. 

la. atat -—QurdifinUton oiqmnd out- 
aide Aaftd.J— A Tieison admitted as au 
attorney in Natal by v irtue of quallfic a- 
tlous acquired elsowhero than in Natal 
is not entitled to appt'ur as counsel In 
the Supreme Ct. or to pmrtlM as an 
advocate until ho has M‘r\ed niidrr 
ortlcJes in Natal for at least 18 months. 
— iNtOKPORATKl* lolH bO< ILTI V. 
POSKWAN (1929), 60 N, L. II. 318.- 
S. AF. 

SECT. 2. SUB-SECT. 7.— A. 

sb. BarrUter of five years* standing 

■What c<maMuiee.\---fleld : applt., 
who had been called to the Bar more 
than live years, but had never practised 
as a barrister, was a ** barrister of not 
less than five yean' standing ” within 
the meaning Industrial Arbn Act, 

s. 6 (7 )* — McCawlst j». R. (1918), 26 

C. L. £ 9.— AUS. 
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SECT. 3. SUB-SECT. 1.— A. 
g. For ” IR.” ot the end of this case 
read *« SIERRA LEONE.” 

sc. For coimctwn for perjury in 
England— Ihsbamu nt in England 
How far binding on Indian court.] - 
Held: (1) tho loss of the privilege of 
Isung a barrJ-iler in England, though 
the only ijualitluatlun foi tidruisHlou in 
India OA an advocate, did nut n<?ees* 
sailiy intuil disbaiment In the High Ct 
(2) ?UH)>eusIun for one your oideiod 
In this ouse. —He An Auvix aik (1923), 
1. L. 11. 10 Mad. 903.- IND. 


sd. Professional muuimduct Pndir 
Pleaders* Art - ( anvusmng for wot k 1 
.S.. a dlHtilot plcmlor, holding a 'lanad 
for tho Hurut District, sour clrcuilar 
poNtcards to tho public under his 
KigniitTire as a I) Igh < t ploadet Htatlng 
that ho fuid been authoriHod hy the 
Dhtilet ( t t o examine Wakf propoitlcH 
A to Issue tertlflcates in fiu*f, all 
that he had ber n niithorlMed to do was 
t o exaiuliu tM’couLl s for er rtulu spei’lflo 
VNakf properties on his sopumte 
apidleatfoii in each tuse, but was not 
Muthoiliied to audit tho accounts ot 
V\ ukf ppoperth s goremlly * — Held • 
it was Improper condm-t on tho part 
of H. to issue HU(h uostrnirds 6 c to 
canvass for the auditing work in the 
way that he did Sc accordingly he was 
guilty of an offemo under Pleaders’ 
Act, B. 26. — OOVKKNMICNr PlKA1)P.K 

.. (1929), X. L. U. 53 Bom. 

010.— IND. 


se. Procedure of High Court — Under 
Bar Councils Art, 1920.J — As from 
June 1, 1928, tho procedure by whldi 
an advocate can be called upon to 
answer for mlsoondur t Is governed liy 
Bar Councils Act, 1926, ss. 10 r# aro. 
To proceed urrder sect. 16, the High 
Ct. IB rmtutred, bj sub-Hcrt (2) of that 
sect , If it does not hununarily reject 
the complaint, either to if for the case 
for inquiry to tho Bar ( ouuoli, or, after 
consultation with tho Bar Council, 
to refer It to tho et. of a District Judge. 
Similar powers of reference are given 
where the ct.. Instead of acting on a 
eumjilaint, acts on its own motion. 
But In either event, it is necessary for 
tho ease to bo eltoer referred to thu 
, Bar Council, or at any rate for the Umi 
C ouncil to be oonsnltw . — He A Vmcii 
or AZAUOAtm (1928), 1. L. B '^1 
76.— IND. 



Cum 191-8e8a. 


English and Empire Digest Supplement. 


191, Add. Annotation : — Apld. Re Morgan, Brown 
V, Jones (1927), 71 Sol. Jo. 660. 

191a, .■) — ^Wbere trustees are represented 

by the same firm of solrs. &> one ox them is 
interested in the trust fund beneficially, it 
is primd fade the solrs.* duty to employ 
separate counsel to represent the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel. — Re 
Morgan, Brown v. Jones (1927), 71 Sol. Jo. 
060. 

202. Add. Annotation : — Mentd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. 0. 641. 

207. Add. Annotation : — Mentd. A.>6. v. De 
Keyser’s Boyal Hotel, [1920] A. C. 608. 

210. Add. Annotation : — Mentd. Smith v. Smith & 
Rutherford, [1920] P. 206. 

220a. Of Junior counsel — Proportionate to fee 

of leader.] — A junior counsel is entitled to 
bo allowed two-thirds of the fee allowed to 
iiis leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
iimount of the fee allowed on the adjourned 
liearing before the judge in ct., on the ground 
tliat the brief was practically the same on 
each occasion. — lie Park, Boitt t». (^hesteu 
( 1921), 06 Sol. .fo. (W. R.) 2. 


280. Add. Annotation : — ^Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835. 

284. Add. Annotation : — ^Mentd. WUd v. Simpson, 
[1919] 2 K. B. 544. 

242. Add. Annotation: — Refd. Minter v. Priest* 
[1029] 1 K. B. 666. 

251. Add. Annotation: — ^Mentd. Toumier v. Na- 
tional Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

281. Add. Annotation : — ^Mentd. Shepherd v. 
Robinson, [1919] 1 K. B. 474. 

291. Add. Annotations : — Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. T.. R. 191. 

300. Add. Annotation : — Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

312. Add Annotation: — Mentd. Bosworthick v. 
Bosworthick. [1926] P. 169. 

313. Add. Annotation: — Mentd. Butterworth v. 
Butterworth So Englefield, ClJolUns v. Collins 
&> Harrison, Barratt v. Barratt & Fox, 
Howell V. Howell & Walker, Adams v. 
Adams & Ward, Ellworthy v. Ellworthy & 
Ijedgard, [1920] P. 126. 

323a. Express instructions given to solicitor.] — 

At the healing of an action for debt counsel 
for deft, consented to jud^ent against his 
client for part only of the claim, pltf . abandon- 
ing the balance. Without the knowledge of 


af. Ihuftr Lc(/af Jh-actiUonfrn Act, 
N. 12. 1 TJio diHCTotlon of tho lliyrh Ot., 
in cHoli puHtcular onso iindor sool. 12, 
Jh iibBoluto. Sc It can lot off a plondor 
with nn admonition or BU^pcinl him 
or Htrlko him oif tho ioUh.— / fr A 
I'LKADKit (11)20), I. h. It. .'57 ('ale. 3.17. 
— IND. 

SECT. 6, SUB-SECT. 1.— A. (g). 

188 i. Partu ntiploynu nt — 

pnvimis rhnit.] — 
Appet., an (idvocoti^ allowod roHp. to 
Kivo Ulna lUHtnietlons in full without 
warning him that tho other aide ha«l 
ajiproachod him to reprohont them in 
tho matter & that he had not docllnod 
tho offer. Ho, how m or, woh not 
rt>tnluod by reap. & tho brief of tJio 
other bldo being oil ered to him, uceejiti'd 
tho aamo'— //(-W; wlillat tho net ion 
of reap, did not amount to profoaaional 
miaooudnet, tho caso <«amo within tho 
ambit of the nilo that eouuael uuglit 
not to acc<«pt a brief agaliiat u paity, 
oven tlnmgh tliat party rofuK'a to 
retain hhn. in any I’nao in wbicb ho 
would bo tuiilmrraaMod in tho diNi‘hai<go 
of his duty l»v n ason of tho ooutldonce 
Sc applt. was rightly rt'fuaod penuisalon 
by iho trial ct. to ni)poar In tlio auit.-- 
y. Ko Ko (3Y1 r. 11 SiN Mya (IS>.)0), 
I. L. It. 8 Hon. 440.-~lND. 


190 hi. — .) - A logoi practi- 

tioner moy ehongo auloa, but. If, oa In 
this caao, auch conduct la likely to 
cause mlaolilef or rt^oaouablo mls- 
anprehenalon in tho mlud of hla late 
client, tho cl. would not allow the 
advooate to appear for tho other party. 
— Mattno Skin Gyi r. Manrckjkk 
( 1929). I. L. It. 8 Han. 44.~-lND. 

SECT. 6, SUB-SEOT. 2. 

206 vl. .) — Whore a pleader 

sued to recover from hia client a aum 
of money as remuneration for hia 
servlccH n« a picador, on tho basis of 
a verbal agreement entered Into with 
^^ent, or, if the agreement was bdd 
to be inv^d, on tljo baaia of quantum 
meruU ; — : though the agreo- 
xnent was void under Legal Practi- 
tioners Act, 0 . 28, tho pieador was 


on) 'led to reasonable compensation 
for work 3r labour done by him on 
behalf of the client. — T iianoammal 
Amyak r. Kiuhiinan (1929), 1. L. 11. 
.'53 Mad. 309.— IND. 

221 xi. .] — Armour v. 

Dinner (1899), 4 Terr. L. It. SO.—CAN. 

sg* " Normal ** feea — Fees in hxg db 
dxtJU'uli caw's.}— llild : both are Just 
auch fcoa as a practlalng iaw-u.geut 
uuds bulHclout in order to command 
the aervlcos of competent oounael In 
caaoH of a similar character. — C atjk- 
noNiAN IlY. Co. e. Okkknock Corpn., 
Glasgow & South Western Ht. Oo. 
v. .Same, [1922] S. C. 209.— SCOT. 

SECT, 6, SUB-SECT. 4. 

238 11. .] — There la no hard & 

foht rule rendering rounacl In a cause 
liicoin potent as a witness in that cause. 
— Becker, [1929] App. D. 167.— 

SECT. 5, SUB-SECT. 6. 

274 i. Misconduct — Inserting libel on 
judge Ml notice of appeal — On instruc- 
i{o7is oj client. I — UM : this conduct 
was highly Improper. — Jacob Sc Co. v 
Rash Bkhari Ghosb (1920). 1. L. H. 
47 Calo. 828. — IND. 

274 11. Itefnuxl to take brief .] — 

Jlio refusal of a law'yer to take up 
a brief for a member of the public, 
slmplv & solely on the ground that he 
W’ouJd bo upiteaiiug ag^ust iv brother 
practltiouei, who was the minting 
parly on the other side, or putting 
fun>ard imtrue excuses, when the real 
reason is a dlsluelinatlon to appear 
against a brother practitioner, to pro- 
fessional misconduct ; that to, it to a 
breach of the duty which the accept* 
^ee of tbo status of an advocate 
demands from every man who becomes 
on advocate.— M uuammad Inayat Au 
tJ. Eweuor (1929), 1. L. H. 61 All. 892. 
— IND. 

SECT. 5. SUB-SE(rr. 7.— C. (b> I, 

291 f. Otnered rule.}— Rules regarding 
competency of counsel to compromise 
suits, make admissions, or confess 
Judgment, so as to bind their cUents. 
dtooussed.— ItfuTHUH Chktoar v. 
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Muthu K. R. a. Karoppan Ghbtti 
(1927), I. L. R. 60 Mad. 786.— IND. 

291 it. .] — An advocate, ad- 
mitted to practise by tbo appropriate 
ct. In India, when briefed In a suit, 
including a suit In the ct. of a sub* 
ordinate Judge, has the Implied 
authority of his client to settle the suit 
by a compromise. If ho is briefed in 
an Interlocutory matter be has Implied 
authority to settle the whole suit 
where it appears that tho intention 
was to place lilm in the same position. 
Sc to arm Lim with tho same authority, 
OB though ho had been briefed to con- 
duct the whole suit. — Sot rfndra 
Naiii Mitha r. Tart baia Disi (1930), 
57 1. it. Ind. App. 133, 1*. C.— IND. 

294 I. Pou'cr presumed — Cintnsel ap- 
parently properly xnstruried — Party's 
agent present unthout protesf.] — N il- 
monk CHAUDHUBI V. KEDAR NATO 
Daoa (1922), I. L. R. 1 l*at. 489.— 
IND. 

800 iv. .) — A sottlemont within 

the apparent general authority of 
counsel : — Held : binding. — B N. Sen 
Sc Brotrkkh e. Chuni Lal Dutt Sc 
C o. (1923), I. L. R. 61 Calo. 385.— IND. 

SOI i. Authority to compromise out 
of court.] — A compromise effected by 
coimsol on behalf of his client out of 
ot.. Sc not assented to by his client, to 
only binding upon the client If It is 
expressly authorised or subsequently 
ratified by the client or by his agent 
authorised in that behalf. — A skarau 
Cboutmal V. East Inhian Ry. Ca 
(1926). I. L. R. 62 Calc. 386.— IND. 

SOI 11. .] — The fact that n^otla- 

tlons for compromise between counsel 
took place before the bearing of the 
suit commenced, or were carried on 
outside the ot.. does not vitiate the 
sjrreement. — J oburmull Bhutra «. 
Ksdar Nath Bhutra (1927), I. L. R. 
55 Calo. 113.— MD. 

SECT. 6, SUB-SECT. 7.— C. (b) ill. 

- I. .1 — ^Tho general authority 

of counsel to compromise a 
! not extend beyond matters in the suit. 
— JoHURMuix Bhutra v. Eedar Nath 
Bhutra (1997), I. L. H. 55 Calc. 113.— 
DID. 
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counsel on either side, or of the solrs. for 
pltf., deft, had given instructions to her solrs. 
that the case was not to be settled. Upon an 
application made before the judment was 
drawn up : — Held : the case must be restored 
to the list for hearing. — S hepherd v. Robik- 
SON, [1919] 1 K. B. 474 ; 88 L. J. K. B. 873 ; 
120 L. T. 492 ; 36 T. L. R. 220, O. A. 

Annotation : — Refd. Souroudra Nath Iklitra r. Miniatl 
Tarubala Dasi (1930), 10 T. h. It. 191. 

824. Add, Annotation : — Distd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

826. Add, Annotation : — ^Apld. Shepherd v, Robin- 
son, [1919] 1 K. B. 474. 

881. Add, AnnokUion : — Apld. Shepherd v, Robin- 
son, [1919] 1 K, B. 474. 

885. Add, AnnokUion : — Refd. Shepherd v. Robin- 
son. [1919] 1 K. B. 474. 

856a. Whether binding at second trial.] — A man 

was employed by a railway co. to sweep their 
yard &. goods warehous(>. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1018, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to it, which was not a part 
of Ills duty, & then leave the yard. A second 
truck was then sent down on another line, 
k, shortly afterwards the man was found 
sitting on the ground, having sustained 
iniuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1900 (c. 58), an 
admission was made by counsel at the 
trial that “ deceased was crushed between 
two waggons Ac sustained abdominal injury 
from winch he died ” A now trial having 
been ordered : — Held : the above admission 
was not to be bindmg at the second trial. — 
Dawson v . Great Central Ry. Co. (1919), 
88 L. J K. B. 1177; 121 D. T. 263; 12 
B W. C. O. 163, C. A. 

375. Add, Annotation : — Mentd. Eastern Shipping 
Co. V. Quah Beng Keo, [1924] A. C. 177. 

381. Add, Annotation: — Mentd. R. v, Mimster of 
Labour, [1924] 2 K. B. 210. 

882. Add. Annotation ; — Mentd. Rhondda’s Claim, 
[1922 ] 2 A. C. 339. 

383a. Duty to assist court — By citing all relevant 
authorities.] — ^Upon the hearing of an appeal 
in the House of Ixirds, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, witliin 
their knowledge which bears one way or the 


other upon the matters under debate, irre- 
spectively of whether or not the particular 
authoritv assists the case of the party who is 
aware of it. It is likewise the duty of tlioso 
who instruct counsel, if they are aware of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they in 
turn may bring it to the attention of the 
House. — Qlehe Sugar Refining Co., Ijtd. r. 
Greenock I*ort & Harbours Tritstbes, 
[1921] 2 A. C. 66 ; 125 L. T. 578 ; 37 T. L. R. 
436 ; 65 Sol. .lo. 551, H. L. 

383b. Duty to disclose adultery of petitioner In 
suit for dissolution of marriage.] — Where a 
petitioner has committed adulk’iry it is the 
duty of his counsel 6c solr. to disclose the 
fact to the ct. if they aio aware of it. - 
Abraham v. Abraham 6c Harding (1919). 
120 L. T. 672 ; 35 T. L. R. 371 ; 63 Sol. Jo. 
411. 

Disclosure of petitioner’s adultery in suits 
for dissolution of marriage geneniJly, see 
Husband 6c Wife. 

389. Add. Annotation .—Apld. Grinliam v. Davies, 
11929] 2 K. B. 249. 

After tliis rase add, >SVc, alaoy Neglioenoe, 
Nos. 842, 842a. 

408a. .] — PRAcrncE Note, [1920] W. N. 

34. 

421. Add. Atmotaiiona Mentd. Sago v. Eichol/., 
[1919)2 K. B. 171 ; Valentino r. Hyde, [1919] 
2 Ch. 129; The Hiiapehu (1926), 136 L. T. 
146; Hordie & Lane r. Chilton (1927), 96 
L. J. K. B. 1010. 

421a. .] — The House of Ixjrds has a 

prior claim to the attendance of counsel over 
other cts., 6c bet ore absenting hims(4f coun.s<d 
ought to have made an application for leave 
to bo absent. — Abram S.S. (Jo. v. Wkstville 
Shipping Co. (1923), as reported in 67 
Sol. Jo. 535, U. L 

446. Add. Annotations: — Mentd. The Ohristol 
Viimen, [1924] P. 61 ; Elder, Dempster v. 
Paterson. Zochonis, Grifllths Lewis Steam 
Navigation (’o. v. Paterson, ZooiioniH, [19211 
A. C. 522; Reed v. Page & East (1926), 42 
T. Is. K. 744 ; Silver v. Ocean S.S. (’o. (1929), 
46 T. L. B. 78. 

453. Add. Annotations: — Refd. Banbury v. Bank 
of Montreal, [1918) A. C. 626 ; Wilson v. 
United Counties Bank, [19201 A. C. 102. 
Mentd. Yorke v. Yorkshire Insce., [1918] 1 
K. B. 662 ; Yorkshiie Inscc. v. Craine, [1922] 
2 A. C. 541. 

466. Add. Annotation: — Consd. Do Prcville v. 
Dill (1927), 43 T. L. R. 431. 

467, Add. Annotation : — Mentd. Evans v. Heath- 
cote, [1918] 1 K. B. 418. 


SECT. 6, SUB-SECT. 7.— C. (b) iv. 

834 U. .] — Where the advocate 

for one of the parties in a proceeding 
for the grant of letters of administra- 
tion under a rntBapprehension con- 
sented to the other party being granted 
the letters : — Held : If such consent 
was given without instructions the 
client might withdraw the consent at 
any time prior to the aotnai issue of 
letters. — Ktone Hob Tbbb v, Eton 
Soon Sun (1925). I. L. R. 8 Ran. 261.— 
DID. 

SECT. 6. SUB-SECT. 10. 

e I. .) — In an action for damages 

for breach of contract, certain adnds- 
sions were made by counsel for both 


parties Sc put in at the trial by consent * 
— Held • deft, was bound by the 
admissions mode by counsel on his 
behalf. — D ominion Art Co., Ltd. v. 
Murphy <1023), 64 O. L. K. 332.— 
CAN. 

SECT. 6, SUB-SECT. 1. 

888 i. Should not make Beam- 

dtUouB charges. }— Members of the legal 
profession are under no duty to their 
clients to make grave St scandalous 
charges against either jud^ or tlic 
opposite parties on their client's mere 
wish. They are responsible to the 
ct. for the fair Sc honest conduct of the 
case. They are not mere amnln of 
the man who pays them, but are 
acting in the administration of Justice. 
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— He Divabka Pkahad Mitiial (10-M), 
1. L It. 40 All 121 - IND. 

883 ii. Duly as rtgartN ()ff<nHive 

Queations .] — An advmatc hfionlJ 
cise bis own discretion boforo putting 
an offensive qucHtion M Baneiuric 
V . ANUKUii Ctiasdua MmiA (1927), 
I. L. It. 65 CttJc. 8?.— IND. 

si May entunse (tueutumB BUbmiUed 
to jury — After OHkxno for directum 
eft* tailing no evident e.f- Stekije r. 
llKU>^AHt CORl'N., 11920] 2 1. R. 12^. 
133.- IR. 
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ENaiisH AND Empibe Digest Sdfpleuent, 


BASTARDY. 


Part I. — The Presumption of Legitimacy. 


2* Add, Amioiationa : — Refd. Gaskili v, Gaskill 
(1921), 120 L. T. 116; Warren v, Warren, 
[1026J P. 107. 

8. Add. AnnotaAionB : — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 116 ; Farman v. Farman 
(1924), 40 T. L. R. 823. 

4. Add. Annotational — Gonsd. Mart v. Mart, 
ri020] P. 24. Mentd. HuBsell v. BuBseU, 
[1924] A. O. 687. 

5. Add. Annotation : — ^Mentd. Brown v, Xieech 
(1924), 88 J. P. 208. 

6. Add. Annotation : — Mentd. Bussell v. Bussell, 
[1924] A. 0. 087. 

10. Add, Annotation : — Mentd. lie Wright, Hegan 
V. Bloor, [1020] 1 Oh. 108. 

11. Add. Annotation Gaskill v, Gaskill, 

[1921] P. 426. 

12. Add. Annotaiiona : — Refd. Gaskill v. Gaskill, 
[1921] P. 426; Bussell v. Bussell, [1924] 
A. O. 687. 

13. idd. A nnuiation : — Mentd. Spn ack r. Spn ack 
(19.30), 99 J.. J. P. 62. 

17. Add. Annotations .— Apld. Warren v. Warren, 
fl92r>] I». 107. Refd. Russell v. Russell, 
[1924] A. 0. 087. 

18. Add. Annotation : — Mentd. Brown v. I^oech 
(1924), 88 J. P. 208. 

20. Add. Annotation : — Refd. Andrews v. Andrews 
& Chalmers (1924), 40 T. L. R. 873. 

21. Add. Annotations : — Mentd. Hensley v. Hens- 
Icy & Nevin (1920), 122 L. T. 814 ; Pullen 
v. PuUen & Holding (1920), 123 L. T. 203. 

22. A dd. Annotations : — Gonsd. Russell v. Russell, 
[1924] A. C. 687 ; Mart v. Mart, [1920] P. 24. 
Refd. Andrews v. Andrews Chalmers (1924), 
132 li. T. 400. 

22a. .1 — In the absence of evidence 

to the contrarjr the presumption of legitimacy 
does not arise in the case of a child bom to a 
resp. more than nine montlis after she has 
obtained, under Summary Jurisdiction 
Married Women’s Apt, 1895 (c. 39), an order 
tlint she bo no longer bound to cohabit with 
petitioner. — A ndrews v. Andrews & Cuai.- 
AUSRS, [1924] P. 265 ; 93 L. J. P. 137 ; 132 
L. T. 400 ; 40 T. L. It. 873. 

A nnoiation ’ Refd. Mart v. Mart. [1020] P.24. 

22b. Deed of separation — Presumption of non- 
access.] — The legal presumption of access, & 


of the le^^timacy of a child bom during 
marriage, is rebutted by its conception during 
a period when the spouses are living apaH 
under a deed of separation. For this pur- 
pose a deed of separation has the same effect 
as an order under Summary JurisdicUon 
(Married Women) Act, 1895 (c. 39), that the 
wife shall not be bound to cohabit with her 
husband, or a judicial separation. — ^M art v. 
Mart, [1926] P. 24 ; 95 L. J. P. 29 ; 134 
If. T. 446 ; 43 T. L. R. 253. 

24b. .] — Haslah V . Cron, Olivant’s Claim 

(1871), 19 W.R.. 968. 

25. Add. Annoiatioits : — ^Refd. Gaskill v. Gaskill 
(1921), 126 Li. T. 115 ; Farman v. Farman 
(1924), 40 T. L. B. 823. 

28. Add. Annotation : — Refd. Russell i*. Russell, 
[1924] A. C. 687. 

35. Add. Annotations: — Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 116 ; Warren v. Warren, 
[1925J P. 107. 

36. Add. Annotations : — Apld. Best r*. Best & 
McKinley. [1920] P. 76; Stollery, Weir v. 
Treasury Solicitor, [1926] Oh. 284. 

40. Add. Annotatiotis : — Mentd. Brown f. Leech 
(1924), 88 J. P. 208; Russell r. Bussell, 
[1924] A. 0. 687. 

42. Add. Annotations -Gonsd. Gaskill i*. Gaskill 
(1921), 126 L. T. 115. Mentd. Farman v. 
Farman (1924), 40 T. L. B. 823. 

43, Add. Annotation : — Refd. Gaskill v. Gaskill, 
[1921] P, 425. 

48a. .] — ^When adultery is to 

be inferred solely from the length of gestation 
of a cliild ill utero^ & evidence adverse to the 
wife, its mother, as regards her conduct, is 
absent, the same considerations apply as in 
a COSO of legitimacy & the presumption 
thereof. In such a case the evidence to 
negative lawful access as the cause of preg- 
nancy must be strong, distinct, satisfactory, 
& conclusive, & must not consist of a mei‘e 
balance of probability. If on medical evi- 
dence there is no distinct & inherent im- 
possibility of access by the husband which 
could account for the birth of a child, the 
wife cannot be found guilty of adultery. — 
Gaskill v. Gaskill, [1921] P. 425 ; 90 
L. J. P. 339 ; 126 L. T. 115 ; 38 T. L. R. 1. 

Annolatione .'—MU. UushoII v. RusmqII. [1924] A. C 0S7. 

Mentd. Slogirettv. Mossett, [1928] P. 148. 


PART 1. SECT. 2. 

7 V. .]— J/fW .* " born out 

of wedlock ** within Ohildron of Un- 
married ParentB Act, 1921 (u. 64), 
a. IS, & the husband may show by 
tilR own evidence 6c that of his wife 
ihat they hod in foot no Iniorcoursu 
ut Ruoh time as would make his 
paront^itte possible . — Re DucKWomu 

SKiNKPK (1924), 65 O. L. U. 272.— 
CAN. 

7 Vi. Wife divorced 

wojnan ] — Where a Hindu woman was 
marriod to S. in Oct. 1903, was divorood 
by him In Juno 1904, married T. In 
July 1904, ic ^ra^c birth to a son in 
Sept. 1904 : — Ilf hi : was no 

proof that T. could not have had aooess 
to her at any time when the son could 
have been boffotten, A the son should 


bo held to be the lesittniate son of T. — 
Skthu V. PAX.AIN (1926), I. L. K. 49 
Mad. 553.— IND. 

14 i. Evm where wife 

adiUterees.] — Re Brown 8c Aroub, 
1 3 D. L. R. 873 ; 67 O. L. R. 297. 




sd. Childof Chineeeresidenlin Straiie 
ScttlemerUa <t ** t *e<p ** (eeeondary 
Wife). I — Hegarded as lesritlmate & 
entitled to iubodt equally ulth ohUdren 
by the ** t ’sal ” (primarv wife),” — 
Kuoo Hooi LiKONO V. Kuoo Bban 
Kwjek. 119201 A. C, 529 ; 96 L. J. P. C. 

94; 136 L. T. 170.— STRAITS 

SETTLEMENTS. 

se. Child of Mahcmedan 4k hie servant 
— Acknawledamenl of child by father as 
his son.)— 'The son of a Mabomedan by 
a female servant in his bouse olatmea 
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a declaration of his legriiiuuwy. The 
parents had continuously cohabitod for 
many years, 6c the father on several 
occasions bad acknowledged pitf. as 
his son. There was some evidenoe of 
a nU-ah marriage : — Urld • evidenoe 
that other members of the father’s 
class had illegitimate children by 
swvants was inadmlnsible to rebut the 
presumption of legitimacy arising from 
the aoknow hidgmcuts. Sc tJiough the 
fact that the mother unlike the father’s 
other nives was not parda-niakin 
was one to be consideTea, it was in- 
sufficient to interfere with the pre- 
sumption of law or the balance of 

£ roof of the fact of legitimacy. — 
tOHABBAT Am Knen r. SIahomsd 
IBRAHIU Khan ( 1929 ), 56 h. R. Ind. 
App. 201 .— IND. 



44« Add. Annotation : — Mentd. Bussell v. Bussell, 
[1»24] A, C. 687. 

46. Add. Annotation : — ^Refd. Warren v. Warren, 
[1926] P. 107. 

49. Add. Annotations : — Apld. Gaskill v. Gaskill, 
[1921] P. 426. Refd. BusseU v. Bussell, 
[1924] A. 0. 687. 

54. Add. Annotations : — ^Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 116 ; Warren v. Warren, 
[1926] P. 107. 

56. Add. Annotation : — Refd. Bussell v. Bussell, 
[1924] A. O. 687. 

57. Add. Annotation : — ^Refd. Bussell v. Bussell, 
[1924] A. 0. 687. 

58. Add. Annotations : — Gonsd. Bussell v. Bussell, 
[1924] A. O. 687. Dlstd. Holland v. Holland, 
[1925] P. 101. Refd. Warren v. Warren, 
[1925] P. 107. 

59. Add. Annotation : — Refd. Warren v. Warren, 
[1925] P. 107, 

60. Add. Annotations : — Gonsd. Bussell v. Bussell, 
[1924] A. C. 687. Refd. Brown v. licech 
(1924), 88 J. P. 208. 

61. Add. Annotation : — Refd. Brown v. IjOccIi 
(1924), 88 J. P. 208. 

63. Add. Annotation : — Gonsd. llussoU v. Bussell, 
[1924] A. O. 687. 

64. Add. Annotation : — Refd. Bussell v. Bussell, 
[1924] A. 0. 687. 

66a. .] — Bosp., A. L., a married 

woman, living at all material times in lx>ndon 
apart from her husband, preferred a complaint 
against applt. alleging that he was tiio father 
of her bastard chUd. Evidence was given by 
two independent witnesses that at all mat<uial 
times one P. L., was living in Oardilf. Besp. 
alone idontided F, L. as her husband : — Held : 
apart from resp.’s identification, there was 
no evidence of non-access by the husband, & 
since Husscll v. Russell^ No. 70a, post, such 
evidence could not bo given by tlio wife. — 
Buown V. Leech (1924), 94 L. J. K. B. 48 ; 
132 L. T. 205 ; 88 J. P. 208 ; 41 T. L. B. I 
89, D. C. ' 

65 b. Ghlld still-born.] — The rule 

laid down by the House of Lords in Russell 
V. Russell, No. 70a, post, that evidence of 
non-access by the husband or wife cannot bo 
admitted where the result may be to bastard- 
ise a child, does not include a still-bom child. 
— Holland v. Holland, [1925] P. 101 ; 94 
L. J. P. 64 ; 133 L. T. 318 ; 41 T. lu R. 431. 

66c. .] — ^A wife’s admission that 

she had committed adultery, even if accom- 
panied by a statement of her belief that a 
child subsequently bom, was the result of 
the adultery, cannot bastardise the child 


Vol. m.— Bastaidy. Cases M— 78. 

without evidence of the non-access of the 
husband. The confession of tlio wife, there- 
fore, that she had committed adultery is 
admissible as evidence in a suit for divorce 
so long as she does not assert that tho husband 
could have had no access at the time of concep- 
tion. — Wabiien V. Wabi^en, [19251 V. 107; 
94 L. J. P. 08 ; 133 L. T. 352 ; 41 T. L. ll. 
599 ; 69 Sol. .To. 725. 

Annotation Consd. Ulinmer v. Illmiuor (1030), 40 T, L. J{. 

624, n. 

656. .] — W’lif^ro a husbnud took 

out a summons asking that an. order for 
maintenance should b«^ discharged, on tho 
ground that the wife hafl coiiimittod 
adultery: — Held: evidence of th(* husband 
of non-access to bastardise hia child was not 
.idmissible. — ^Boston r. Boston (1928), 138 
L. T. 647 ; 92 J. P. 44 ; 26 L. G. R. 183, 
D. 0. 

66. Add. Annotation : — Gonsd. Bussell v. Bussell, 
[1924] A. a 687. 

67. Add. Annotation : — Refd. Bussell v. Bussell, 
[1024] A. O. 687. 

68. Add. Annotations : —Refd. Ttiissoll v. Russell, 
[192 4] A. (\ 687. Mentd. Hensley v. Hensley 
& Nevin (J920), 122 L. T. 814. 

70. Add. Annotations : — Mentd. 1 lonslev v. Hens- 
ley Ac Nevin (1920), 122 L. T. 814 ; Gaskill 
V. Gaskill, [1921] P. 425. 

70a. .] — Tho rule of law that 

neither a husband nor a wife is permitted to 
give evidence ot non-intercourse after mar- 
riage to bastardise a cliild lM»ra in wedlock 
applies to proceedings lnstitutc*d in conse- 
quence of adultery,, A is not adected by tho 
above sect., which makes the paHics to such 
proceedings. Ac tho husbands Ac wives of such 
parties, competent witnesses. — B(J8heu« v. 
Bussell, [1924J A. 0. 687 ; 93 L. J. P. 07 ; 
131 I.. T. 482 ; 40 T. L. R. 713 } 68 Sol. Jo. 
082, H. ii. 

Annotatfons — Apld. Drown v. Locoh (1024), 91 L. J. K. IJ. 

4«. Consd. Faniian v. Farman (1024). 40 T L. U 823. 

Distd. Warrt‘/i v. Worren, f 1925 1 I*. 107. Consd. Mart e. 

Mart, 119261 P. 21 ; ICt’ \. ll.’ri Pctri , 119281 P. 2 .. Refd. 

Amlrewtf v. AiuJrowH (t OJialinerH (1921), 132 L. T. 400; 

Holland v. Hollund, [1925] P. lOi; SoIbjr». AlklnH (1926), 

I J5 L. T. 45 ; H. r. H. Sc 1*. (1027), 44 T. L. It. 52. 

Evidence in matrimonial L.uits generally, see 
Husband & Wife. 

71. Add. Annotations : — Gonsd. Bussell v. Bussell, 
11924] A. 0. 687 ; Mart v. Mart, [1026] P. 24. 
Retd. Andrews v. Andrews Ac Olialmors (1924), 
133 L. T. 400. 

72. Add. Annotation : — ^Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

73. Add. Armotation : — Refd. Bussell v. Bussell 

! [1924] A. G. 687. 


PART I. SECT. 3. 

49 Ui. lUtcii intercourse irUh 

paramour.] — Held: ©vidwioe of pltf. 
should not have boon reooired to 
bastardise her child, & as there was no 
admissible crldenoe that tho child was 
lU^timate, it mnst be taken that 
pltf. *8 hnsband was the father. — ^K uko 
t>. Bacyzbiu (1921). 67 D. L. R. 40 ; 
51 O. L. R. 225.— CAN. 


PART I. SECT. 4. 

5S vU. •! — ^The evidence of 

a man 8c his wife, given for the purpose 
of hAgtaTdirfny a child bom dnilnc 
wedlock. St at a time oonelstent with 
lawtol oonoeptton, is not admissible. — 
Re Bbown Sc Abook, [1^*1 8 G. L. R. 
873 : 67 O. L. R. 297.— CAN. 


56 vUl, ^.1 — husband 

sued his wife for divorce on the ground 
of adultery, which she denied Tho 
wife had given birth to a clUld, of 
which the husband alleged that ho 
was not tho father. The husband gave 
evidence of non-access. The birth bad 
been registered by the wife, who gave 
the name of a man other than her 
ItuBband as its father : — Held . (1) the 
husband's evidence as to noo-aooeBS 
was inadmissible : (2) the roglslratlon 
of the child's bi^ by the wife did not 
throw the onus npon her of proving 
tliat the child was not an adultrlno 
child, but the onus of proof remained 
npon the husband. — S ubmon i. Sub* 
MON, [19201 App. D. 47.— S. AF. 


66 is. .1 — Evident tt of 

adultery docs not bastaidlw) Ihhuo, 
unless ft amounts to uvjdomo of non- 
access by the husband u( uhonf the 
time when tho child rniRtjt liuvc boon 
bogotton. — JirsncK v. [1925] 

B. A. 8. R. 278.— AUS. 


66 X. .I-Aabnbs V. 

Aakn'KH, 11929) 2 IJ. L. 11. 2U8; 1 
W. W. Jt. SV4 ; 23 L. li. 603.— CAN. 

66 jd. .] — Held: the evi- 

dence of spouses was admissible lo 
bastardise a child bom during wedlo< k 
the mlo to the contrary, appllotl ii. 
liueeell v. RueeeU. No. 79a, not b* Ihk 
part ot the law of Scotland —Ju s 
r. BUUMAJf, [1930 J ti. C. 202. -SCO I. 
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78a. .] — Although, as decided in 80. 

BuaaeU v. Rueaell, No. 70a, arUet neither 
husband nor wife can give evidence of non- 81. 
access, with a view of showing that a child 
bom in wedlock was not a child of the 
marriage, yet the fact of non-access can be g 2 , 
proved by evidence aliunde. — Fabman v. 
Pabman (1924), 40 T. L. B. 823. 

75. Add. Annotation : — ^Mentd. Bussell v. Bussell, 

[1924] A. 0. 687. I 

76. Add. Annotatione : — Consd. Bussell v. Bussell, i 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P. 24 I 

79. Add. Annotation : — ^Mentd. Bussell v. Bussell, 
[1924] A. 0. 687. 

79a. Statutory declaration by wife For roctlAca- 
tlon of birth register Not admissible.] 

KiMJViim v. JtiMMKJi (1930), 46T. L. H. 024, n. 


Add. Annotatione : — Consd. BusseU v, Bussell, 
[1924] A. 0. 687 ; Mart v. Mart, [1926] P. 24. 
Add. Annotations : — ^Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814 ; Gaskill 
V. GaskiU, [1921] P. 425. 

Add. Annotations : — Mentd. Hensley v. 
Hensley & Nevin (1920), 122 L. T. 814 ; 
Pullen V. Pullen & Holding (1920), 123 
h. T. 203. 

Add. Annotations : — Retd. Holland v. Hol- 
[1926] P. 101 ; Warren v. Warren, 
[1925] P. 107. Mentd. BusseU v. Bussell, 
[1924] A. 0. 687. 

85. Add. Annotation : — Consd. lie StoUery, Weir 
V. Treasury Solicitor (1926), 134 L. T. 430. 

90a. AUegation of bigamous marriage — 

— Conclusive evidence required.]- Haywabd 
V. Hayward (1028), 72 Sol. Jo. 469. 

96. Add. Citation: — previous proceedings (1861), 
2 Sw. & Tr. 466. 


Part II. — Mode of Determining Question of Legitimacy. 


SniVTJSBAWA, [1927] P. 226 ; 96 L. J. P. 160 ; 
187 L. T. 632 ; 43 T. L. B. 690 ; 71 Sol. Jo. 
463. 


111. For “ a person who has no interest in opposing 
a petition will not be citc'd,” read “ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, wUl 
not bo allowed to intervene.** 

Add. Citation : — 1 New Rep. 107, ’78. 

114, Add. Annotations : — Mentd. Young v. Grier- 
son, Oldham (1924), 41 B. P. O. 648; K. v. 
Gopestake, Ex p. WUkinson (1026), 90 J. P. 
191. 

118. Add. Annotations : — Mentd. i2e Letters Patent 
No. 139207, lie Carbonit Aki., [1924] 2 Oh. 63 ; 
B. V. Gopestake, Ex p. Wilkinson (1926), 90 
J. P. 191. 

120. Add. Annotations : — Mentd. A,-G. v. Gory, 
Kemuird v. Gory (1919), 88 L. J. Oh. 410 ; 
Gompania Martiurtu v. Boyal Exchange 
Assce. Gorpn. (1923), 02 L. J. K. B. 646; 
lie ClayWs Peiu. (1927), 43 T. T.. II. 669. 

121. Add. Annotations: — Apld. Rutter v. Rutter, 
[1921] P. 136. Mentd. Be Glayton’s Petn. 
(1927), 43 T. L. R. 659. 

129. Add. Annotations : — Mentd. Hensley v. Hens- 
ley & Nevin (1020), 122 L. T. 814 ; Pullen 
V. Pullen & Holding (1020), 123 L. T. 203. 

180. Add. Annotation : — Mentd. Keyes v. Keyes & > 
Gray, [1921] P. 204. 

130a. Under Legitimacy Act, 1926 (c. 60) — 
Parties.] — Held : in a suit, to which only a 
husband & wife wei*e parties, the ct. was not 
competent to iind the facts necessary to moke 
the child a legitimated child by virtue of 
the above Act. — B ednall v. Bednall & 


..innotaUont • — Apld. Green v. Green, [1029] P. 101. Befd. 

Jones V. Jones (1920), 08 L. J. P. 74. 

130b. .] — The ct. has no jurisdiction 

to make an order for custody in divorce 
proceedings in the case of a child of the 
parties who was born before their marriage 
6c hud not been declared legitimate in accord- 
ance with Legiimiacy Act, 1920 (c. 60). 
Such an order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the 
child Ac other persons interested are not 
represented. — Green v. Green, [1920] P. 
101 ; 98 L. J. P. 58 ; 140 L. T. 93 ; sub nom. 
G. V. G., 45 T. L. R. 7 ; 73 Sol. .To. 111. 

Annotation PoUd. Jones v. Jones (1929), 98 L. J. 1*. 74. 

130c. (S’. P. JoNEB V. Jones (1929), 08 L. J. P. 74 ; 
140 L. T. 647 ; 46 T. L. R. 292 ; 73 Sol. Jo. 
102 . 

130d. Petition on behalf of several persons — 

Procedure.] — ^A petition for legitimation can 
only bo presented by the party to be legiti- 
maUnl. Persons having a common interest 
must proceed by separate petitions, but leave 
may be obtained for them to be heard together 
wdtli one sot of affidavits & one body of 
evidence. I ntei ested part ies must be brought 
before the ct. Notice of the proposed petition 
must bo given to the A.-G. one month before 
fihng . — lie A. B.’s Petition <1927), 96 
L. J. P. 166 ; 138 L. T. 64 ; sub nom. Re 
Clayton’s Petition, 43 T. L. R. 659 ; 71 
Sol. Jo. 643. 


92 1. Evidence as to .. 
Jhilonition tn matter of pedtgne — By 
dcitand mi7uber of family — By father. 'I 
— A Inisbantl or wife Is entitled to 

S ve mideace as to events prior to 
lolr marriftjto iwen though such evi- 
dence may Ua’i c the cifoct of boatardis- 
Ing a child bm n m v edlook. Upon an 
application bv A. lor maintenance 
under Testator’s Tumily Maintenance 
ft Guardiaushtp of infants Act, 1916, 
it appeared that A. was born about 


seven weeks after the marriage of his 
mother with M. Declarations by M., 
who waa deceased, w'oro tendered in 
e^ddenoo to show that, although M. 
had been intimate with his wife about 
four months hofore their marriage, 
A. wae not his son. ft that his wife had 
admitted that foot : — Held : the evi- 
denoe waa not rendered inadmissible 
by reason of the rule laid down In 
Hussett X. Russell, No. 70a, ft the 
declarations of M. wore admissible as 
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evldenoe to pro\ e matters of i. 

—Be MAOKav (1928), 28 8. R.N. S” W. 
404 ; 45 N. S. W. W. N. 106.— AUS. 

PART II. SECT. 2, SUB-SECT. 1. 
sj. Jurisdiction of court.] — Held: 
Legitimacy Declaration Act. 1858 
(Imp.), gives the ct. lurisdiotlon to 
make a deolaratlon of legitimacy upon 
a direct apidioation for that pu^se. — 
Be G., 1 W. W. R. »f8 ; 63 

D. L. R. 365 ; 17 Alta. L. R. 478.— 
CAN. 
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180e. Hearing — Whether In camera.] — A 

petition iiled under the above Act lor the 
legitimation' of a person who was bom 
illegitimate, but whose parents were married 
subsequently to his birth, is not a prt»- 
ceeding which entitles petitioner to a hearing 


in camerd, — Greenway v. A.-Q. (1027), 44 
T. L. H. 124 ; 71 Sol. Jo. 882; sub nom. lie 
A. B.*8 Petition, 07 L. J. P. 104 ; sub novu Re 
(\ D.’s Petition, 138 L. T, 208. 

Annotation Held. He Lowe, Stowftrt r. Lowe, 119291 2 C'h. 
210 . 


Part ill. — Legitimation by 

182. Add, Annotations : — Consd. Re Askew, Mar* 
joribanks v. Askew, [1030] 2 t’h. 259. Mentd. 
Caadagli v. Casdagli, [1910] A. C. 145 ; Eustace 
v. Eustace, [1024] P. 45; Re Annesley, 
Davidson v. Annesley, [1926] Oh. 692 ; A.-G. 
for Alberta v. Cook, [1926] A. C. 444 ; Howie 
r. Liverpool Hovid Inlirmarv (1930). 99 
L. J. P. C\134. 

134. Add. AnnoUdion Consd. Re Askvw, Marjori- 
banks v. Askow, [19301 2 Ch. 259. 

136. Add. Atmoiatiou : — Consd. Re Askew, Marjori- 
baiiks V. Askew, (1930J 2 (Mi. 259. 

141a. — Germany. 1— Re Aski:w, 

Mai(J()I{1uaniv‘> r. Askew, No. 152a,po.‘</. 

152a. On exercise of power of appointment.) Hor 
the ])iii-po.se of the i‘\(*reist‘ of a powi'r of 
a]>poijitrneiit a ehihl whicli is legitimate 1»> 
the lex donnedU uill lie treated as legitimate 
by the Kiiglisli (Ms. 

Pnder au lOnglisli marriage seUleiiU'id of 
1893, funds W(T(‘ settled on trust for .1., the 
Im.shand, who was the .settlor, his wife P., 

A tile issue of tlu* marriag<‘, but in the event 
of a futuiv marriage th<* liushand had ])ower 
to ajipoint imrt of the funds to the children 
of that marriage. MMiere wi're issue of the 
linst Diarriagi*, two cliildreri. \hout 1909 
.1. separated from P., who lived in Switzer- 
Jand with her two eliikhim until Ikt ileath 
in 1918. J. Jiad acquired a (leriuan domiei! 
before 1911, Aliis lirst iiiariiagt* was di'.solved 
m June, 191], by a ct. in (lermany ha\ ing 
jurisdict ion, the d(‘eree /issi, being madi* 
absolute on .Inly 27, 1911. On Apr. 20, 1912, 

J. married his .second wife A., with whom 
lie had eohahit<‘d sim’e 1909. .SI., tiu'ir 

acknowledged (laughter, liad been horn on 


Subsequent Marriage. 

Jan. 30. 1911, at Zurieh, A by (Jerman law' 
tlie marriagi' gave her the stat us of legit imaey. 
Hy <leed poll, dated .lime 19, ltH3, ,J. ]mr- 
ported to revoke the trusts relating to a 
poll ion of the trust funds under the niarriago 
‘‘ettlement of 1893, A appointed the ineome 
of that ])ortioii after his death to A alter 
her death he appointed the capital to M, 
died in 1929: JIdd : (\) iho h x donned 
that is German law, was applicable ; (2) the 
le.r domivUh^ in its widest sense being 
reeogiiisi'd by tlie English (Ms.. M. vviis a 
legitimate child of .1. ; A (3) J. Jiad validlv 
exerci.sed the])ower of appoiiitnieiit ill favour 
<if .M. //( \sKi:vV', M Vli.lOltIU.ANKs r. \ske\v, 

119301 2 (Ml. 259; 99 L. .1. (Mi. 100; 113 

L. M\ 010 ; 10 M\ L. H. .539. 

152b. Under Legitimacy Act, 1926 (c. 60) -Death 
after marriage of parents - Before operative 
date of Aet -Rights of Issue.) M. liad two 
illegitimate ehildreu, a son A a daughl(*r, by 
L., whom she Huhs»*(pi(*nl ly mariieil in 1905. 
MMie Hou died in 1919 leaving i.sHue. Ij. (Ii«*d 
lu 1919. M. died in 1928 iiitestati' : ~/Idd : 
th<‘ son iiaving di(*d betore above Act; came 
into force, his issia* took no sliari* of M.’s 
estate. — Rc Lowe, Stewajit v. Jjovve, (1929) 
2 Ch. 210 ; 98 L. J. (Mi. 140 ; Ml L. M\ 428 ; 
45 T L. It. 484. 

153. Add. Armolal ion Mentd, H. v. (^opcstakc, 

JCx J). Wilkinson (1920), 90 .1. P. 191. 

Hj:ot. 3. UNDER LEGITIMACY ACT. 1926 (c. 60). 
Mode of determining legitimacy.] -See 
Nos. 130a-130o, ante. 

Effect of Act — On rights of succession to 
intestate.] — See No. 152h, ante. 


Part IV. -Legal Position of Bastard. 


157. Add. Annotation : — Consd. Re Pliillips, Be 
Howard, Charter v, Ferguson, [1919] 1 Ch. 
128. 

161. Add, Annotations : — Refd. R( Askew, Marjori- 
banks c. Askew, [1930] 2 ( li. 2.59. Mentd. 
Casdagli v. (Jasdagli, [1919] A. C. 1 45 ; Eustace 
r. Eustace, [1924] P. 46; Re Annesloy, 
Davidson V. Annesley, [1926] Ch. 092; A.-G. 
for Alberta v. Cook, [1926] A. C. 444 ; How ie 
V. l.i\erpool Hov'al Intirmaiv (1930), 99 
Ji. J. P. (’. 131. 

162. Add. Annotations : — Refd. Re Askew, Marjori- 
banks r. Askew, [1930J 2 ( 'h. 259. Mentd. Re 
Annesley, Davidson v. Annesley, [192((1 (Th. 


692; Rc Ttoss, Itoss v. Watorfield (1929), 46 
T. L. It. 61; Re Hoss, Hoss r. W aterCuMd, 
11930] 1 (Ml. 377. 

166. Add. Annotalions Retd. Pup.'ulopoiilos 

PajiadojiouloH, |1930) P. 5,5; Re Hohh, Hosh 
r. VVaterlield, [1930) 1 (;ii. 377. Mentd. Re 
ItosB, Kobs V. Waterfleld (1929), 46 T. L. H. 01 . 

168. Add. Annotation : — Mentd. It. v. A.-G. ol 
British Columbia, [1924] A. C. 213. 

183. Add. Annotation : — Mentd. Boyce v. Was- 
brough, [1922] 1 A. C. 425. 

196. Add. A?inotaiion : — Mentd. Re Dawson , 

Swainson r. Dawson, [1919] 1 (>Mi. J02. 


PART 111. SE(nr. 1 . I 

■k. HulisequeiU marriaoe of parents in I 
''•'A'Wd — Vhtld acquiring domic*', '.r 
Oniario—Onturio LejgilimcUicm Act,} 92 1 
ir. 63).l — VV, wat> born out of wedlock 
in England ; but parcDt<4 rtubseqaeutly 
married In Eiiffland ; (S: VV. went to 
Ontario when twenty -four years of 
J.8. 


age. Sc acquired a domicil in Ontario : — 
Held : w. was legitimate. — He. W., 
119251 2 D. L. n. 1177 ; 50 O. L. It. 
611.— CAN. 

PART IV. SECT. 1. 

154 1. N%iUiua fUiuB— Extent of rule 1 
— Reid ; does not prorall in a ct. of c<i. 

209 


—He CoNNoit, liaiyj 1 I. II. 861.— IR. 
PART IV. SECT. 2, BUB-SECT. 2.- 
A. (b). 

167 Ui. Hight of Croum to eerheat 

vot affected — Although inteslate legilirnu- 
Used per tnd>Bequen» nuUrimonivm ] 

He W., (19261 2 D. L. It. 1177; 

O. L. K. 611.— CAN. 
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EiraUSH AND Eupibb Diobst Sufpuwbnt. 


Part Y. — Rights and Liabilities towards the Bastard. 


204. Add. Annotation : — Refd. 7iV (’arroll (1930), 94 
J. P. 246. 

204a. 8. P. Ex p. Emerson (1895), 11 T. L. B. 
218, D. C. 

206. Add. Annotation: — Consd. Qreen v. Green, 
[1029] P. 101. 

207. Add. Annotations : — Consd. Green v. Green, 

[1929] P. 101; He (1930), 94 J. P. 

245. Mentd. Secretary of State for Home 
Affairs V. O’Brien, [1928] A. C. 603. 

210a. 8, P. B. V. Claydon (1869), 34 L. T. O. S. 
40. 

226. Add. Annotation: — Refd. Green v. Green, 
[1929] P. 101. 

226. Add. Annotations : — Consd. Pnrioll (1930), 

04 J. P. 245. Refd. Green v. Green, [1929] 


P. 101. Mentd. Secretary of State for Home 
Affairs v. O’Brien, [1023] A. 0. 603. 

226a. .] — lie Carkoll (1930), 94 J. P. Jo. 

785, C. A. 

241a. Permanent maintenance.] — (1) A 

judgment recognising the right of an ille> 
gitimate child to perpetuu maintenance 
against the putative father dt his estate, is 
contrary to public policy. 

(2) The right to a posthumous afBliation 
order is a cause of action unknown in England. 
— He Macartney, Maofarlane v. Macart- 
ney, [1921] 1 Ch. 622 ; 90 L. J. Ch. 314 ; 
124 L. T. 658 ; 65 Sol. Jo. 436. 

— CteneraUy, Moitd. Beatty v. Beatty, [1924] 1 

251. Add. Annotation : — ^Mentd. Scott v. Pattison, 
[1923] 2 E. B. 723. 


Part VI. — Affiliation Proceedings and Kindred Proceedings 
under Colonial Statutes. 


259. Add. Annotations: — Dlstd. Boyce v. Cox, 
[1922] 1 K. B. 149. Mentd. Grocock v. 
Grodock, [1920] 1 K. B. 1. 

262. Add. Annotation : — Dlstd. Bo> re v. Cox, 
[1922] 1 K. B. 149. 

262a. Under separation order.] — An ' 

unmarried woman waa delivered of a chUd. 
The putative father made payments for its 
muintcmanco within twelve months. Subse- 
quently tlie mother married another man, who 
maintained the illegitimate child till the 
mother obtained a soporaiiou order on the 
ground of bis cruelty. No provisiou was 
made in the order for maintenance of the 
illegitimate child : — Held : the mother was 
a ” single woman ” witliin 1872 Act, s. 8, the 


effect of a separation order being to confer 
on her the status of a feme sole. — ^Boyce v. 
Cox, [1022] 1 K. B. 149 ; 91 L. J. K. B. 122 ; 
126 L. T. 254 ; 85 J. P. 279 ; 88 T. L. B. 
61 ; 66 Sol. Jo. 142 ; 20 L. G. B. 686 ; 27 
Cox, C. C. 139, D. C. 

268. Annotations : — For “ B. v. Suffolk JJ. (1884), 
12 J. P. 426 ” read “ K. v. Suffolk JJ. (1848), 
12 J. P. 420.” 

Add. Annotations : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. Mentd. Bussell v. 
Bussell, [1024] A. C. 087. 

264. Add. Annotation : — Refd. Brown v. Leech 
(1924), 88 J. P. 208. 

267. Add. Citation 20 Cox, 0. C. 129. 


PART V. SECT. 1. 

198 i. Fathfr*a rwM to tmatodu — 
Father mointaming cfuM.] — Held : 1 Sc 
2 Viet. 0 . 60. 0 . 63. ImpuHed an 
obliffaiiou on tho father to support Sc 
maintain an infant lllositlinato son. 
which obiiffatiou tbo father was willius 
to filial. Sc had fulOUed until prevented 
by the mother. Sc the father was pnmA 

205 via. — — — — .,] — 

Walter «. Cdirkrtson, [19211 S. C. 
490 ; 68 So. L. 11. 401. — SCOT. 

205 Ixa. •— — — — .1^ 

Held : a parent should not be deprived 
of tho ouBtodv of an infant unless it is 
shown that tho parent has abandoned 
or deserted it. or that his conduct has 
been suoh as to diBontiilo him to its 
custody, or that he bos allowed it to 
be brought up by another purson at 
that person’s expoiise . — lie P., [19221 
1 W. W. R. 853 ; 63 D. L. 11. 430 ; 17 
Alta. L. R. 493.--CAN. 

si. ” NegleOed child ” — Who ts.]— 
An illogitiniate ohUd whoso mother is 
nnablo to maintain It Is a ” neglootod 
child ” llhln Ghildrsn'S Protection Act 
(Ontario), although oared Sc provided 
for by a third party . — He B. (1912), 46 
O. L. U. 46.— CAN. 

■m. Bnua ouardiem^ip of Infanta 
Act, R. S. B. C., 1924 (c. 101>— iVo* 
applicable to tllegitimaie cAi(A]—- Re 


B.. Re Equal Ouardiarbbip op 
Infants Acrr. [19271 2 D. L. R. 91 ; 
119271 1 W. W. R. 441 ; 88 B. O. R. 
285.— CAN. 


PART V. SECT. 8. 

227 il. .] — In the case 

of tho father of a legitimate ohlld. if be 
has not waived or forteitod his right 
by oonduot, the ot. will allow his wishes 
on religion to control the faith of the 
child, oven after his death, but. in the 
case of tho mother of an iUepUmato 
ohlld. will only do so so long aa she is 
living. Sc the obligation to support tbo 
ohlld remains, where spemal facts 
nullify or negative the applioatlon of 
any rule of law or practice compeUlng 
the ct. to yield to the wishes of a parent 
as to the religion of a ohlld, the ct. Is 
bound solely to pay r^rd to the 
welfare of the onild . — Re Connor, 
[1919] 1 1. R. 361.— IR. 




PART V. SECT. 4 . 

Child bom before 


Children of Unmarried Parents Aet, 
1981 (OfU.) (o. 54).]— Held the father 
is not liable to be proseouted. — R. e. 
O'Donnell (1923), 39 Can. Crim. Gas. 
94.— CAN. 


PART VI. SECT. I, SUB-SECT. 1. 

258 il. .1— Under CSiildren o 

Unmarried Parents Act, 1921. th 
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father of an Hlegitlmate child Is liable 
for the maintenance & care of the 
mother before, at. & after the birth 
of the child, notwithstanding that tho 
ohlld Is still-born . — Re Kirepatrick 
ft MorouOBAN, [1927] 3 D. L. K. 546 , 
60 O. L. R. 49l— CAN. 


SB. Bvih before paestng of Children 
of Unwarned Parents Act. 1923 (e. 60) 
(.Atta.).}— The above Act applies, where 
Its cooaltluns arc complied with, to a 
child born before tlie Act was passod or 
came into opomtlon. — A ndrbiun e. 
Seboka, [19251 2 D. L. R. 488 : [1925] 
1 W. W. R. 1019 : 21 Alta. L. R. 100 ; 
affg. [1925] 1 W. W. R. 543.— CAN. 

sp. Birth (ndaide Alberta — Chtldren 
of Unmarried Parents Act. 1923 (e. 50) 
(Alta,) appHeabie ,} — ^Munbo v, Lred- 
BAM. [1925] 2 D. L. K. 004 ; [1925] 
1 W. W. R. Ills ; 21 Alto. L. It. 75.— 
CAN. 


PART VI. SECT. 1, SUB-gECT. 2. 
sq. AppHeaUon for prehminary er- 
penaea — Proof of pregnancy — Sufjd' 
ctency.] — On the hearing of an applica- 
tion for proliminary expenses under 
Child W&are Act. ISSsTthe onl) 
evidence to prove that the woman was 
quick with child was a medical 
certmeate which was In the following 
terms : '* 1 have this day examined 

W. ft find that she Is prMnant. 1 
estimate the period of gestation as 



274*. Altar daalli of flithar,]-^B0 Magaatkist, 

Maofablafb V. Maoabtztbt, No. 241a, ante. 

278a. — (1) A woman who was with 

child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in whii^ the woman 
usually resided. The woman went home to 
be confined, Sf fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement^ of this visit the 
woman applied to a justice of the peace 
acting for the petty se^onal division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child : — Held : the woman 
resided in that petty sessional division within 
1872 Act, B. 8, so as to give the justices of 
that petty sessional dividon jurisdiction to 
make an affiliation order againrt the putative 
father, as that sect, did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 
permanently resided. 


VoL lOr-autaidr. Oaiw 874»-m. 

<2) Where an affiliation order has been 
made which is not appealed against, or whore 
there has been an appeal to quarter sessions 
against the order 8 b the appeu has been dia> 
missed, A subsequently an application is 
made to justices to enforce the order by the 
issue of a distress wanrant, the justices have 
no jurisdiction to enter into any inquiry os 
to the validity of the original order. — R. v. 
Lanoashirb JJ., J?as p. Tyrbr, [19261 1 K. B. 
200 ; 94 L. J. K. B. 831 ; 132 L. T. 382 ; 89 
J. P. 17 ; 41 T. L. R. 103 ; 69 Sol. Jo. 194 ; 
23 L. G. R. 83 ; 27 Oox, O. C. 711, D. O. 

280. Addw Annotation : — Retd. R. v. Lancashire 
JJ.. Exp. Tyrer (1924), 83 .1. P. Jo. 701. 

286. Add, Annotation : — Refd. Kenney v. Kenney 
(1923), 133 h. T. 400. 

298. Add, Annotation : — Apld. Williams v. 
Letheren, [1919] 2 K. B. 202. 

S06a. S, P, Dblombbo v. FonquAUiiT (1900), 41 
L. Jo. 263. 

318. Add. Annotation : — Refd. Thomas v. Jones, 
[1920] 2 E. B. 890. 

321. Add, Annotation : — ^Refd. Thomas v, Jones, 
[1920] 2 K. B. 309. 


about 4* to Ti mouths ’’ : — Held : this 
did not amount to proof that sho tvas 
qulok ulib child os requlrod by Child 
welfare Act, 1923, s. JO, A the magis- 
trate had no Juriadiotion to make 
an order. — Kjt p. Fahky (1929), 29 
S. 11. N. a, W. 352 ; 4(! N, a. W. \V. N. 
135.— AUS. 

PART VI. SECT. 2. 

•t, Jfho mfof lav ofympUnni — ChU- 
dren of IJnmarned Parents Act, 1923, 
(c. 60) (.l«ft.).J — The deputy A.-G. of 
Alberta may authorise another porson 
to act for the Superlnteiident of Neg* 
looted & Dependent Children In laying 
a ooraplaint under the above Art. 
Such authorisation may bo sutBcIently 
given bv telegram. — M ukbo v. Lebd* 
HAM. [1025] 2 D. Ji, K. 004 ; [1925] 
1 W. W. 11. 1113; 21 Alta. L U. 
75.— CAN. 

a i. .1 — Whore the affi- 

davit filed by the mother stated that 
deft, woe the father of the child, not 
" really the father ’* as roquJiod by 
Children of Unmarried Parents Act, 
B. 20 * — Held * the umlsolon of the 
word “ really ” was fatal, 8c the action 
should bo dismls«e<l. — Lakoahtkb v. 
Vacohak (No. 2) (1924), 33 B. C. II. 
440.— CAN. 

PART VI. SECT. 4. 

g (p. 394) i. Children of Un- 

married Parents Act, 1927, s. 21 ~ 
Whefher retroactive.}— A proceeding 
to obtain an affiliation order against A. 
as the father of an lllegitimato child 
borne by W. on Oct. 13, 1926, was 
commenced under the provisions of 
Children of Unmarried Parents Act, 
1921, 8c continued after Children of 
Unmarried Parents Act, 1927, came 
Into force upon receiving the royal 
assent on Apr. 5, 1927. Some evidence 
was taken in June, 1927, 8c on June 29 
an order was pronounced by a county 
ct. Judge declaring A. to be the father 
of the cbuld :-^eld : above sect. 
wbi(^ was different In terms from 
sect. 25 of the earlier statute, was 
appfioable to the proceeding though 
not in force when it was commenced. 
Above sect, providing that no order 
of aflUiation shall be made upon the 
evidence of the mother of the child 
unless her evidence is corroborated 
by some other material evidence, is 
an enactment governing procedure 
only, dc effect from the time of 
Its coming into force with respect to 
any order made thereafter, 8c whether 
or not the proceeding was commenced 
before or after the enactment came 


Into force.— Wicgs 8c AuMwmoNo, 
11928] 2 D. Li. 11. 21U ; 49 Can. Urlm. 
Cas. 281 ; 61 O. L. 11. 007.— CAN. 

317 xii. Add *' revsd. sub runn. Uio- 
LKT e. WlUpf. 22 C. L. It. 381.” 

317xUa. .] — An 

iHolutcd luHtauc'o of familiarity in the 
prtwfucf of a third poiHoa Ac a statu - 
laent by tho putative father when 
toxtKl with tho paternity of the child 
that other men besides him could ))e 
the father of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act. 1907, H. 19, of tho cvldenuo 
of complainant that deft, uuh tho 
father of her child. — Fim>ht v. Allls 
(1919), 15 Tos. L. R. 12.- AUS. 

317 xxxlU a. .]-In 

an action by 1* agaln<*t Ij. for l\ing-lu 
Ac medical expen'«H 8c aliment for her 
lllegitimuto child, L. denied on oath 
P ’a allegation of sediiotlou : — //rW .* 
the corroborative evidence In regard 
to seduction required must be evldonco 
aliunde which was inconsistent with 
doft.’s innoconoe. — Du PMunia r. 
Levy (1925), 46 N. L. K. 249 — S. AF. 

317 xxxiii b. .]— A 

denial of a convetsation testiUod to 
by Indepcndont ovldenee : — Held : an 
Implied admission which vested tho 
oridenee with a quality It did not 
previously possess, 8c corroboration of 
the mother's ovideneo in a material 

r rtlctUar. — l*rrrMAV v. Bybnk, [1920] 
A S3. 11. 207.— AUS. 

817 xxxiii o. .} 

Evidence of a false denial by deft. Is 
not corroboration, where snob denial 
is not of facts ostabUsblng. or con- 
nected with, opportunities for Inter- 
conrso at the critical time, 8c there Is 
no evidence of opportunity, on tho 
occasions referred to, which can oanso 
tho denial to give any particular colour 
to facta which have no suggestive 
signlfioanoe. — M orkihok v. Taylor, 
[1927] V. L. R. 02 ; [1927] Argus L. It. 
30.— AUS. 

817 xxxUi d. .1— R. 

r MuoitK(1927), 38 B. C. R. 426.— CAN, 

317 xxjdU e. .> 

Lucikr V. OuLUBOTK (Ssslc.}, [1928] 3 
W. W. R, 687.— CAN. 

317 xxxvill a. . J 

— On a oomplalnt that deft, had left 
his illegitimate child without adequate 
means of support, evidence was given 
by the comintdnant that deft, was the 
father of urn child. Letieni which 

S ltf. swore she had received from <teft., 

; which pointed to sexual IntercunxHe 
at a relevant period, were admitted I 
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without objoi'tlon. in one of those 
letters refcrciu'c wus urndo to (lie 
oucloHtii'c of £2. In another tho 
writer Hcknow lodged tho receipt of 
letters from the complainant. l»oft.'s 
Holr. tendered iotters written i»v (ho 
oomplaluunt to deft, in one of wIdcU 
refcrcnc’O was mndo to tl»c roi <‘ijit 
of money from deft. Uomphiimirirs 
snlr. also rendered a letter urltton to 
him by ilofi.'s solr., In which it uio 
admittcMl, 1 hongli i)aternlty was deulod, 
that deft, had contrlimted towards 
tlie support of a prior illegitimate 
obJId of whl( It tiio complainant was 
also ^lio mother: -Held: there was 
Huniclunt corroltorut ion (»f tho mother's 
nutli tiiat deft. tho father of her 



817 xlva. .]-- 

Whore rollanoo is pluoed upon oppor- 
tunity of Inleroonrsc, that evldonco 
must Ih) supplumciitcd by uvldcnoe of 
circumstances which lead to tlio in- 
foruDou that it was proltuhle that ad- 
vantage would be taken of the otipor- 
tunlty. — UiTJLEV V. Whipp (J910), 22 
O. L. It. 381.— AUS. 


317 xlv b. .]— 

On the licarlng of a cumplulut under 
[lleglthnate (itilldivni’s Act, It.H.M., 
1913 (c. 02), the corroboration of tho 
mother’s ovidoiioe required to sunport 
a flUiition order may Ixt siippUed, not 
by mere prrtof of opimrtnnity of inter- 
course, Itut by such proof coupled with 
tho fact that deft. deuiCB olruumstances 
with respect to it wldch are otlicrwlso 
proved Ac Innocent in themselves Ac 
thereby gives to the proved oppor- 
tunity a different complexion frojn 
wbat It would have borne had such 
false statements not boon made. — 
BARTLEY V Gall, [1925] 3 D. L. B. 
686 ; 11925] 2 W. W. it. 660 ; 55 
Mon. L. R. 200.— CAN. 


817 xlvo. — — Failure 

of defendant to call evidence t>r give 
evidence Min8elf>)--Held : doft.’s cwm- 
duct did nut afford corroboration of 

f dtf.’s case. — F aopks v. M'NBiUfi, 
1928] S. O. 443.— SCOT. 

817 xUxa. ^ .1— SfN- 

cLAiii V. ItANErN, [1921] 8. O. 933 ; 58 
So. L. It. 624.— SCOT. 


317 xlix b. .] — Mere 

proniist ulty of sextial intcroourse wltii 
out evidence that such intercourse 
takes place as a means of gain docs not 
Jnstify a finding that a woman is a 
common prostitute. — K ioholle r.r\n 
DICK, [1927] fl. A, 8. R. 69.5.— AUS. 



OaiM see — 867a. - Enoush and Empire Didest Supplement. 


322, AdA, Annotation : — Oen^dUyt Retd. Thomas 
V. Jones, [1921] 1 K. B. 22. 

328. Add, Annotation : — Consd* Thomas v, Jones, 
[1021] 1 K. B. 22. 

325a. .] — Applt. was charged on 

complaint preferred by resp. with being the 
lather of a bastard child of resp. Applt. was 
a farmer & u bachelor. Resp. was his house- 
keeper. (In the morning of the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a flGro for her & took her 
some tea brandy, lie also sent for the 
doctor. After the birth he allowed her & the 
cliild to remain for five weeks & two days, 
until Juno 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to liavo left at an earlier date. 
Applt. admitted that during those live weeks 
& two days he never asked resp. who was the 
father of her child. Keep, in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
Juno 10, she asked applt. what ho was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
roHj). had left his house she wrote liim a 
letter charging lum with being the father of 
IJio child, & asking him if ho meant to pay 
for its maintenance. To that letter he made 
no reply : — Held : the above facts did not 
afford any evidence corroborating Iho evi- 
dence of resp. in somo material particular, 
as required by 1 872 Act, s. 4.- - Thomas v. 
Jones, [1921] 1 Jv. B. 22; 90 .. J. K. B. 

49 ; 124 J.. T. 179 ; 83 J. P. 38 ; 30 T. L, K. 
872, (;. A. 

834. Add. Annotation : — Refd. Kenney v. Kenney 
(1925), 133 L. T. 400. 

845. Add. Cilaiion 2 h. M. & P. 130. 

866a. Variation of order — Adjudication of paternity 
— “Fresh evidence.”] — On tho application 
of resp., justices made an order adjudging 
that a]>plt. wiis the father of her ilhgitimaU^ 
child. At ordered him to make her a periotlical 
payment. On a subsequent application by 
applt. under C'riminal Justice Administration 
Act, 1914 (c. 58), s. 30 (3), to revoke the 


whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity: — Held: (1) the 
justices were right ; (2) (Avouy Shear- 
man, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since tho original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not fiesh 
evidence ” within sect. 30 (3). — Colchester 
V. Peck, [1926] 2 K. B. 360; 95 L. J. K. B. 
1038; 135 L. T. 32; 90 J. P. 130; 42 
T. L. R. 535 ; 28 Cox, C. C. 225, D. C. 

Annotation : — As to n ) FoUd. U. v. Copcstake, Ex p. W llkin- 
Bon (1026). 90 J. P. 191. 

366b. .] — (1) Criminal Justice Ad- 

ministration Act, 1914 (c. 38), 8. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) “Fresh evidence” must be of such a 
character that not merely is it relevant, but 
of such importance that it would have affected 
the judgment of any one if they had had tho 
opportunity of hearing it at the original hear- 
ing of the case. — 11. v. Copestake, Ex j). 
Wilkinson, [1927] 1 K. B. *468 , 96 L. J. K. B. 
65 ; 136 L. T. 100 ; 00 J. P. 191 ; 21 L. G. U. 
562, C. A. 

367. Add. Annotatio)is : — Refd. Grocock v. Oro- 
eock, [1020] 1 K. B. 1. Mentd. Jones v. 
Jones, [1924] P. 203. 

367a. Justices' discretion.] — Under 1872 

Act, s. 4, the magistrate lias a disen^tion as to 
whether he will grant or refuse an order for 
payment of arrears duo under an afflUation 
order, but ho has no discretion to grant an 
order for x^ayment of a portion only of the 
arrears enforceable by law. — Grocock v. 
Grocock, [1920] 1 K. B. 1 ; 88 L. J. K. B. 
1068; 121 L. T. 466; 83 J. P. 185; 35 
T. 1.. R. 609 ; 63 Sol. Jo. 627 ; 17 L. O. R. 
623 ; 26 Cox, 0. C. 485, D. 0. 

Annotation • — Refd. Colclichtr-r v Peck, 11920] 2 K, B. 360. 


PART VI. SECT. B. 

ft i. nritfcnce of <t* 

-An order made \iuder 
('liildrou »)f ITninarried Paivnts Act, 
1923 ( 0 . 00) (Alta.), llxing amounth to 
be paid by tho puiiiUvo lather aet 
aside, whei*e it was inude \Nlthovit 
tnidenco Ixdnfir adduced us to his 
nxnins, llie expunaoH Incurred by the 
mother, or tho rcspwtlve abilities of 
the parents to provide for the child. 
— Anpkutos r. Si'.uoKA, I192r)j 2 
D. !•. U. 912 : |192.»] 2 \V. W. 'll. 433 ; 
21 Alta. L. 11. 362.— CAN. 


g ii. VariaiioHof order.] — Whoi'e 

the mother craved an increase because 
of tho cost of livinj; due to the war ~ 
J/eld : the amount of mbiiiK expenses 
bo unaltered, btit ilecrce (rronted for 
4». Ud. per week. In name of nllmont. 
permihsfun beinK Grrautod to deft, to 
apply to the ot. should a chanpe of 
oil cuiiiht uncos arise. — F okuks r. AIat- 
I19191 8. c. 212 ; 56 So. 1.. It. 
137. SCOT. 


g iii. - — .] — The true criterion in 
Scotland not the rank or financial 
position of the parties, but the support 
beyond want %\hich must be acoortied 
lo on Illeftithuato child. — F raser i. 
CampbRLL. 119271 S. C. 689.— SCOT. 


PART VI. SECT. 6. 

■t. Imprisonment - Faiture to pay 
aliment— <)ffer by fatJur to rnaintnm 
child in his )iowie.l — In an application 
under Civil Imprisonmeut (8c*otland) 
Act, 1882. B. 4, oy the mother of two 
illogltlmnte daughteiN h>r warrant to 
imprison tho father, in respect of his 
fullure to obtemper a charge proceed- 
ing upon a deoreo for pajment of 
aliment until (ho eliUdron Kwpoctivoly 
Httnined fourt*'en years of age, the 
Sheri IT. mttwithstauding an offer by 
the father, a married man, to maintain 
the uhUdreu, who were then over ten 
years of age. in his own home, granted 
warrant of imprisonment. The father, 
having sought to sut.poiid the charge 
A: warrant, tho mother contended that 
his offer of malutcnanoo should not bo 
, entertained, in respect that, under 
' the decjeo for aliment w'hioh was still 
I current, his obligation could only be 
dlscliarged by money pajments : — 
Held : (Da father’s option at common 
law to maintain his illogitimate child 
in his home, if a boy after tho age of 
seven, 6c if a girl after tho age of ten, 
was not excluded by the fact that at 
{ t he date of such on offer of maintenance 
I a decree against him for aliment was 
still current ; (2) in view of the bond 
I /Ule offer of maintenance here made, 
the complalner was not a pen»on 
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wilfully refusing to pay aliment within 
Civil Imprisonment (Scotland) Act, 
I 1882. s. 4. & charge Ac warrant hub- 

F tended. — Macponat.d v. 

1029 J S. C. 172.- SCOT. 

BW. Effect.] — A fillathiu order 

umler Child Welfare Act, ('. A., 1921, 
c. 30, provided that, in the event of 
tho uccuhcd failing to give the bond or 
j making the cash payment required 
' of him bv the order, ho should be com- 
mitteil to gaol fur 12 months. On 
' appealing from the ortler the aecused, 

I not wishing to go to gm>l pending the 
I hearing of the appeal, gave the bond 
iirovlded for by sect. 68 (5) of said Act. 
Ilis appeal was dismissed ; A*, none of 
I the din'ctlons of the filiation order 
having boiMi complied ultb, bis bonds- 
men delivci*etl him into custody, & ho 
, was committed to gaol & served the 
i pi’escrlbed term. An action was then 
brought by the mother on the bond 
given iu respect to the api>eal -.—Held : 
the seribig of the term of imprison- 
' ment did not satisfy Ills obligations on 
I tho filiation order Ac pltf. was held 
j entitled to judgment ; but she could 
more thau the amount 
default under .said order. — 
Kobylavhki, (1929) ] 

7 ; 1 W. W. II. 364 ; 38 


not recover 
presently in 
HOTAK r. 
J). L. It. 86 
Man. L. It. 



VoL m.— Bastardy. Cases 872-~408b. 


872. Add, Annotaiion : — ^Mentd. Marshall v. Mal« 
colm (1917), 87 L. J. K. B. 491. 

872a. Application for warrant — ^Jurisdiction 

of Justices to question validity of aflUlatlon 
order.T—R. v, Lancashire JJ., Ex p, Tyber, 
No. 278a, ante. 

375. Add. Annotaiion : — Consd. Firman v. Royal, 
[1925] 1 K. B. 081. 

879. Add. Annoiaiions: — As to (1) Apld. Groeock v. 
Grocock, [19201 1 K. B. 1. Expld. Colchester 
V. Peck, [1926] 2 K. B. 366. 

884. Add. Citation : — auh nom. R. v. Smith, 53 
L. J. M. C. 147. 

395. Add. Annotation : — ^Refd. Marsland v. Tag- 
gart, [1928] 2 K. B. 447. 

898, After this case add : — 

.] — ScCy 7tou\ Summary 

Jurisdiction Act, 1870 (c. 49), ss. 35, 47. 

403a. New evidence.] — Complainant in 

an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, &> an order on the 
evidence & on his own admission was made 
against one M. After the time for apt>ealing 
against tliis order had expired, the rule in the 
present case was obtained on an affidavit by 
complainant’s husband that ho had cohabited 
with complainant at the material date ^ 
could have been the father of the child : — 
Held : the question of access or non-access 
was a question of fact for the justices, from 


which they were entitled to find that M. was 
the child's father; the ct. would not, in 
support a rule for a certiorari^ rehear a case 
u))on fuither evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to lapse of time, an 
^peal could not be made. — R. v. Markham, 
Ex p. Marsh (1023), 07 Sol. Jo. 518. 

408b. Suffloiency of corroboration.] — 

On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & otlier 
evidence tendered by the person alleged to 
be the father, made an order in tlu'se terms ; 
“ On hearing the complaint tlu' evidence 
of coinplainaut & other evidence aatisfactm'ily 
corroborating in a material particular her 
evidence & also the evidence tonder<Ml i>y 
deft., & being satisfied of the (ruth of the 
complaint, it is adjudged tiiat deft, is the 
putative father of tlio child ; the 

question whether the evidence of the mother 
was eorroboraied in sonu^ material paiticulur 
by otlier evidence to the satisfaction of the 
justices, was a matter to be decided by the 
jUbti<*<‘H iS:, even if the oilier evidence did not 
corroborate the evitlence of the mother, tlie 
justices had acted w'iibin their lurisdiction, A 
a w'rit of certiorari should not issue t/o quash 
their order. — R. v. Lincoln siiiRE J.T., Ex p. 
Buim\ [1926] 2 K. IL 192 ; 95 L. .1. K. IL 
827 ; 135 ].. T. Ill; 90 J. P. 119; 28 
(’ox, (’. (’. 178, V. A. 


PART VI. SECT. 7, SUB-SECT. 2. 

400 II. Jrrcaidarity or 

illegaUiu tn proceedmcfs.] — lllti(;itttuato 
Children Act, H. S. S. 1 920 (c. 1 /iO) . s. 1 0. 
gives the ct. power at the instaix e of a 
putative fathei to rescind or v»i?y an 
ordoi . llo t hUH has a means of leltef. A 
fcrfmrari may m the discretion of tli« 
Buponor ot. bo reftwod.— Dwykk v. 
liUhUKCK. 11923] 1 D. li. II. 597 ; 39 
Can, Cnm. Cas. 162; 10 SaflU. L. II. 
13 ; 11922] 3 W. W. 11. 391.— CAN. 

r I. Ticfuml to vary or 

rtactnd order.] —Tho mngiHtrnUi has no 
(U‘>cretion to rofaso to hear an applica- 
tion, but after boarlng it ho may refuho 
to rch( ind or vary his ordei. If the 
dto rt'fase^ to hear the appljea- 
tlon, nppet, Ih entitled *0 a nrui-ogHtive 
writ of Truindamua to compel him to do 
BO. — WiiKAiLVY V. Howard, [1923] 3 
D. L. 11. 288 ; 2 W. W. R. 942.— CAN, 


y I. Onmnds far aliouHny appeal.] 

— On appeal to a county ct. judgu 
from an order ot flllation made againHt 
deft, in a bastardy cobo by a stipendiary 
magistrate, the judge, after rehearing 
the case, dlsbellovod the evidence of tho 
mother, who was contradicted in Im- 
portant particulars hy independent 
wfineseeB. & contradicts her evidence 
before the magistrate, as to the pater- 
nity of tho child : — Held : the appeal 
from the county rt. Judge must bo 
dismissed. — Mujloravk v. Clancet 
(1925), 58 N. 8. R. 105.— CAN. 

y ii. At what place .] — In a com- 

plaint under CHilldren of Unmarried 
Parents Act, R. 8. B. C., 1924 (c. 34). 


p. 7 (1), ** the cituHO ” of tho complaint 
within Bummarv Convictions Act, 
R b, 11. 1921 (c. 245), s 77, is tho 

poductlon Ac not tho birth of tli<‘ cliild ; 
Ac an anpoai from tho disniisHal of tho 
complaint Is propiuly takon to ttio 
county < t iicAioHt th<j iilnco whero tho 
hcductioii i>ciMirr<*d. I'MiorHos e 
Tayloh (B. C’), 11920] H W. W. 11. 
20.) . 40 ran. Crlm, Uns. 149. CAN, 

d 1. — - Vndtr JUiyifimatr Childn n'a 
Act, It. .V. B , 1920 (f. 150) J An older 
mado bv u inogistruto umlor r. 5 of tlio 
above Act tniiy bo vurh <1 by him <»n 
tlie upplhatioii of oitlior of tfio nurticH 
umlor H. 9, A. may bo lowimlod oi 
varied \ey him on the appllmtlon of the 
putative fiitlicr iimh i s. 10 Wiikai- 
LKT V. Howard. 1 1923 1 3 U. L U. 288 , 
2 W. W. H. 942.— CAN. 

BX. Compliance with ardtr— fVhethir 
( ondition prer>dent tt> appi iL] - It is not 
a conditlou pioi eilcnt to tiio hringlug of 
an appeal by a deft, from on order under 
Children of I Unmarried Parents Act, 
1924 (c. 31). as amended, that proof 
bo furnished that ho has compiled 
with tho terras of the order. — H ynes 
V. ALIOV (B. C.), 11928] 3 W. W. R. 
261.- CAN, 

sy. To Supreme Court — What court 
may cftnirider ]- In an appeal on a 
point of law' under Destitute Iversons 
Act, 1910, from an affiliation order, 
on tho ground that coinplaluant’s 
evidence was not corroborated in a 
material particular as required by 
sect. 10 of that Act. the magistrate’s 
notes of evidence should be Incorporated 


In At folio pint of Ibn chho on Mjipoul, 
Ac the illscntlon to admit evidence 
under sect. 6S of the Act not ulrhdlv 
h'gullv udiiiiHsIbio belongH soletv to 
the magistiate Ac In not eonirolhvble 
l)y (ho Hiiineine Ct. '1 ho latl^tir ct., 
howovei, In (iititicd to have regard to 
the mil lire of Huch evideneo, once 
admitteit, wbon totiNhleiing whether 
tho evitlome milunitted uh corrohora- 
tlvo may lie regarded nw such, Hh |>roper 
fumdion on an appeal on a point tif 
law being to deterinliio wliether Iheto 
wuM evidence which wuh corroboraf Ivo ; 
^ If there WUH Mueh evidence. It Ih not 
for tlie Appellate (’t. but for the 
maglNtrate to determine wiiuther or 
not the evldeme HuliHlIed Idin. Cu. : 
whether the Aitptdlale Ct on oppeul 
on a point of law Is entitled tn treat 
ns corroborative evideneo not relied 
on by tho maglstrale qh con ohoru live. 
- -Anho\ V. Parker, 11928] N. Z. L. H. 
490. -N.2. 

BZ. Jtiftht to Mrei Hcnmd nolin of 
apptal Cl tar appial flisnuuHtd Joi Uuk 
a) nraaf of iartHdtCian.]- Applt. ap- 
jx-alcd from a conviction und( r 
Chlhln n of rimiaiTitd I’aicntH Ad, 
It. H. H C.. 1021, « . 31. A pliorajunal 
was diHinlsHccl befauHO of lack of pioof 
of u point going to the Jui imIIoI ion of 
the ct. Hild . the time ullownJ hy 
tho Act fur uppcttlJng not having 
lAplted, applt. Jiad a rigid <o 
anottur notice of aitpiul A. piopiiiy 
I»rovo blH right tf» appeal - llvM'-i r. 
An os (H. f 1 929 1 I W. W. if. 80J ; 
52 Uou. C. C. J3J CAN. 
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BANKRUPTCY AND INSOLVENCY. 


Part I. — Bankruptcy Jurisdiction. 

4. Add, Annotationa : — ^Refd. Re Lister, Ex p, 168. Add. AnnoUUion : — ^Mentd. The Joanzds Vatis 


Bradford Overseers & Bradford Gorpn., [1026] 
Oh. 140. Mtontd. Victoria Oity v. Vancouver 
Island (Bp.), [1021] 2 A. 0. 884 ; Wise v. 
Lansdell, [1021 j 1 Oh. 420 ; Leitch v. Emmott, 
[1020] 2 E. B. 236. 

11. Add. Annotation : — ^Mentd. Re Debtor, [1020] 
1 Oh. 862. 

16. idd. Annotation : — Refd. Bundv v Motoi 
Oab Owner Drivei'n’ Assocn. (1030), 143 
L. T 334. 

19. Add, Annotation : — Mentd. B. v. Norman, 
[1024] 2 K. B. 316. 

26. Add, Annotation: — Mentd. R. v. Oustoms & 
Excise Oomrs., [1028] A. 0. 402. 

27. Add. Annotation: — Refd. Bowling v. Oamp 
(1022), 128 L. T. 342. 

29. Add. Annotation: — ^Mentd. Re Moss, Ex p, 
Everitt (1028), 93 L. J. Oh. 08. 

40a. How derived.] — Re Pbiob., Ex p. 

Prior, No. 1648a, post. 

00. Add. Annotations : — Consd. Scranton's 
Trustee V. Pearse, [1022] 2 Oh. 87. Reid. Re 
WigzeU, Ex p. Hart, [1021] 2 K. B. 836 ; Re 
Iiondon County Commercial Reinsurance 
Office, [1022] 2 Oh. 67 ; Re Wilson, Ex p, 
Salaman, The Trustee v. Keith, Prowse (1026), 
133 L. T. 814; Re Wait, [1027] 1 Oh. 606. 
Mentd. Re Harrington Motor Oo., Ex p, 
Chaplin, [1028] Ch. 106; Re Hogent Finance 
A (hiaiantee Ourjm. (1030), 60 L. Jo. 283. 

60. Add, Annotaiwn : — ^Refd. li. v. Oustoms 
Excise Oomrs., [1028], A. 0. 402. 

79a. Dependent on Intention.] — Ex p. 

Blackmore (1801), 6 Vos. 3 ; 31 B. R. 009, 
L. 0. 

AnTiotation . — Refd. Re Bryant. Ex p. Paterson (1813), 1 
Rose, 402. 

79b. Actor.] — It is certain that no actor, 

nor any person exhibiting ^mnasiic feats in 
public, nor even the proprietor of a theatre, 
would be a trader within the meaning of the 
Bkpey. Act (Kbu.y, O.B.). — Speak v, 
PowEU. (1873), L. R. 0 Exch. 25 ; 43 L. J. 
M 0. 19 ; 20 L. T. 434. 

184. Add, Annotation : — Mentd. Biokerdlke v. 
Lucy, [1920] 1 K. B. 707. 

160a. .] — A surgeon dispensing his 

own medicines : — Held : a trader within 
the blwt. law. — Nicholson v. Cooper (1868), 
81 L. T. O. S. 184. 

161. Add, Annotation : — Mentd. Re Charters, Ex p. 
Trustee, [1928] B. A 0. B. 94. 


(1921), 15 A£^. M. L. O. 606. 

177. Add. Annotation : — ^Refd. Bonham v. May- 
cock (1028), 138 L. T. 736. 

190a. Theatrical proprietor.] — Speak v . Powell, 
No. 79b, ante. 

107. Add. Annotation : — ^Mentd. Whitney v, I. R. 
Oomrs. (1025), 42 T. L. R. 58. 

199. Add, Annotation: — ^Mentd. Victoria Oity v. 
Vancouver Island (Bp.), [1921] 2 A. 0. 384. 

218a. 8, P. B. V. Cole (1608), 12 Mod. Rep. 243 ; 
1 Ld. Raym. 443 ; Holt, K. B. 360 ; 88 E. R. 
1203. 

Annotation SeNL Bolton v, Hodges (1832), 9 Binff. 365. 

218b. 8, P, Re Cooke, Ex p, Adah (1813), as 
reported in 1 Ves. & B. 403 ; 2 Roto, 36 ; 36 
E. R. 191. 

Annotalume Be Smedley (1864), 10 L. T. 432. 

Mentd. Be Barrow, Ex p. Mmilt (1832), 1 Dcao. & Ch 44 ; 
Bolton e. HodRes (1832), 9 Bing. 365 ; Wicliham v. Wick- 
ham (1855), 2 K & J. 478 , Re Deano, Ex p. Goldsmiti 
(1857), 1 Do G. & J. 257. 

223a. .] — A person who buys goods 

under age cannot, when he comes of age, 
be bkpt. In respect of them. — ^Whitlock’s 
Case (1725), Oas. temp. King, 46 ; 25 E. R. 
215. 

224. Add. Annotation : — ^^Id. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1026), 96 
L. J. Oh. 268. 

226. Add. Annotation : — Apld. Jffe L. A. & B. F. M., 
Official Receiver v. The Debtors (1026), 05 
L. J. Oh. 258. 

226a. .] — (1) In the absence of debts actually 

enforceable against them infants cannot be 
made bkpt., even on their own petition. 
(2) Qa. : whether if a lectnving oider 
order of adjudication are made in huch a 
ease the official receiver can deduct his costs 
of obtaining the rescission & anmilment of 
tiiose orders out of the ast»etb — Re A. & M., 
[1926] Oh. 274} 70 Sol. Jo. 607; tnd) nom. 
Rs L. A. A B. F. M., Exp. Official Receiver 
V. The Debtors, 05 L. J. Oh. 258 ; 134 L. T. 
539 ; [1026] B. A 0. R. 10, D. 0. 

280. Add. AnnoiatUme :—Apld. Re A. & M., [1026] 
Ob. 274. Refd. Hawkins & Sunderland v. 
Duchd (1921), 90 L. J. K. B. 013 ; Re Debton, 
Ex p. Debtor (1922), 92 L. J. Oh. 120. Mentd. 
Re A Debtor, [1922] 2 K. B. 109. 

235. Add. Annotation Re L. A. A B. F. M., 

Official Receiver v. The Debtors (1926), 96 
L. J. Oh. 258. 


PART 1. SECT. 1 

4ii. ] — iMpKRtAZi Bank of 

D. L. R, 528 ; 1 0. B. R. 485. 

80111. — — • . ] — Bkpoy. Act 

applies to debts & oontraots. Indudlag 
leases, exls^ when it oame into 
foroe.'— As M^at (1621), 51 O. L. R. 


81^ 2 a B. R. 59 ; 64 D. L. R. 699.— 


PART 1. SECT. 3, SUBJECT. 1. 

181 ti. DebU of former 

htmitees unpaid,! — petaon who oeases 
to carry on his bosiDeas & becomes a 
farmer is not a person *' ensaged 


eblbly in farming,'* etc., so long as his 
debts in oonneoUon with his former 
business remain unpaid. He must be 
deemed to be stUi carrying on that 
bustnees until all the debts are paid. & 
he Is not proteoted by Bkpoy. Aot» 
s. 8 (1). — Re OABTaBLi., Ex p. Kbarns, 


s. 8 (1). — Re QAaTBXlx,, Ex 
fl98S)SD.L.R.406: (1923 
855 ; 4 O. B. R. 103.— €A 


X p, Kbarns, 
3ft W.W.R. 
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VoL BanknurteF* Cases 268— 3£1« 


288, For ** ffeZdl .* flhfi was subject . . • under 
1888 Aot» s. 24 ** read, ** Heid : such power 
of appointment was not separate property 
within Married Women's Property Act, 1882, 
8. 1 (6), A she could not be directed to appoint 
to her iarustee in bkpey. under 1888 Act, 
8. 24." 

^ Add. Annotations :^Apl6. Be Mathieson, 
[1027] 1 Oh. 283. Refd. Be Armstrong, 
Ex p. Boyd (1888), 21 Q. B. D. 264. 

267. Add, Annotations : — As to (1) Apl<t. Be 
Debtor (No. 8 of 1926) (1926), 136 L. T. 689. 
Befd. South Behar By. v. I. B. Comrs., [19251 

A. 0. 476. 

274a. What Is — Professional artiste producing 

soense.] — The debtoi, a married woman & 
professional singer, had up to May, 1925, btvu 
engaged in musical comedy, but liad sub- 
sequently produced sreme & vt>cal acts at 
various music haUs. In the production of tiiese 
scente she had required certain accessonos 
in the way of dresses, etc., in respect of which 
she had mcun'cd liabilities. On the liearing 
of a petition against her for a receiving order 
a number of conti’acts with music-hall 
proprietors wei'e put iu evidence, frtmi which 
it appeared that in consideration of a lixed 
sum per week she undertook U) sing Ac to en- 
gage & pay one or moi*e singt'rs to assist her in 
the production of her scenaj, Ac also to provide 
& pay an accompanist. The registrai* dis- 
missed the petition on the grounds that 
Bkpey. Act, 1914 (c. 59), s. 125, did not 
include profession or occupation under the 
term “ business ” ; that “ tracie ” Ar “ busi- 
ness ” were ejusdem yenens Ac intended to 
bring within tne scope of the Act women who 
wei*e actually trading or carrying on a busi- 
ness in the nature of a trade, Ac that the fact 
that the debtor was assisted by another 
singer Ac a pianist did not iriaki* lu*r any the ! 


less a professional artist than when she acted 
onthesta^ On appeal: — Held: the debtor 
was carrying on a continuous occupation for 
tlie purpose of making protlts by entering 
into contracts under whicn she bound hersidf 
to produce sceme on the stage Ac to pro\ ido 
the necessary accessories in the way t)C 
a>ssistant singers A: accompanist, Ac that in 
tliose circumstances she could properly bo 
described as carrying on a business within 
sect. 125 . — Be A Debtor (No. 3 of 1926), 
[1927] 1 Ch. 97; 136 L. T. 689; [1926J 

B. &C. R.80, 0. A. 

.^Innotoiton .* — ^Refd. He Bankruptoy Notice (No. 202 of 1028) 
(1038). 44 T. L. K. 633. 

274b. Engaging In speculative trans- 

actions.] — A series of speoulativu transactions 
by a married woman, if they involve the 
making of genuine commercial contracts 
extenmng over a long period of time, may 
amount to carrying on a “ business ” witliin 
1914 Act, 8. 126 (1), so as to make her subject 
to the bkpey. laws . — Be Bankruptcy Notice 
(No. 292 OP 1928) (1928), 44 T. D. B. 633. 

C. A. 

276. Add, Annotations: — Refd. Engelke v, Mus- 
mann, [1928] A. <\ 433. Mentd. Musmaim v. 
Engolkc (1927), 96 U J. K. B. 821. 

285. Add. Annotation : — Consd. Food Controller 
V. Cork, [1923] A. 0. 647. 

286. Add. Annotations : — Clonsd. He Webb (Smith- 
field, Ixmdon), U022] 2 Oh. 309. Refd. A.-(l. 
V, De Keysor’s Boyal Hotel, [1920] A. 0. 508. 

267. Add. Annotation : — Mentd. lie Gunsbourg, 
[1920] 2 K. B. 426. 

312. Add. Annotations : — Consd. Stanton, Lfogg 

V. Maul© (1927), 4i T. It. 118. Mentd. 
Be Stanton, [1928] 1 K. B. 4«4. 

321. Add. Annotation Mentd. Hawkins At Sun- 
derland V. DuchA (1921), 90 D. J. K. B. 913. 


PART I. SECT. 8. SUB-SECT. 6. 

266 i. Jvdffment delA — Bonkruptcy 
Act. 1608, 8. 26 ( / ).} — A bkpcjr. notice 
under the above eub*8ect. oannot be 
Isaued asainet a married woman 
against whom a creditor haa recovered 
a judgment. — lie Wa-ikicr, Bx p. 
Hinesy, 11927) N. Z. L. R. 81.—N.Z. 

267 i. Carrying on Imsineas.] — It is 
only Id cases whore a married woman 
carries on a trade or business that she 
is subject to Bkpey. Act, 1919 (o. 36} 
(Can.).— S tonx. [1925] 4 D. L. R. 
518.— CAN. 

267 il. In partnership taUh 

htuband.] — Held : debtor was not 
oanying on business sepaeatelr from 
her husband, 6c her adjudication in 
bkpoy. was irtegolar. — ^RsSoorr (1924), 
20Tas. L. R. 43.— AOS. 


267 iii. Debts unpaid after salt of 

buainees — Itrceiving order may be made J 
— A married woman carried on a trade 
separately from her husband. Having 
incurred debts, Ac being unable to meet 
her creditors, on Feb. 9, 1929, she Hied 
a pt^tition for arrangement A was 
granted the protection of the ct, on 
Mar. 1. She was unable to cany out 
her proposal to pay twenty shfliings 
in the pound, & eventually on July 26, 
her peiftiou was dismissed. Sc thereby 
an aot of bankruptcy was oommitted. 
On Oot. 30 she was adjudicated a bkpt. 
on the petition of two of her creditors, 
wherein she was deserfbed as a married 
woman carrying on a trade separately 
from her husband, in respect of debts 
undischarged at the date of the petition. 
She applied to have this adjudication 
set aside on the ground that she was 


not Kiuh a trader on tlu* daU* of 
udjudicution. hUo htatoil that during 
t ho progreSHi of the .irrangeniont luatU'r 
shu found that sho wat, uuublo to get 
any fuitlier credit A cdoHcd <Iov»n ti, 
went out of tmdo on Mar. 23, hud 
not Hince curried on any 1 unlo Held : 
there was aniplo ovldento thut the 
debts in respect of which udjudicution 
was sought wore trade ilobln for goods 
Buppiicd incurred by her while she was 
canylng on a trade wporately fioin 
her hushand, & the fact of her having 
tra<lo debts midischarged at the date 
of the petition w’as evidouco from wiilcli 
It oould bo Inferred that sho was stli) 
carrying on her Uade. — Ke Somkhh, 
[19S0J f, R. 1.— IR. 


PART I. SECT. 8. SUB-SECT. 7. 
sa. Assimre of debt — Assigned by 
dtMor with consent of creditor. h— He 
Stab Flookino Co., (19241 SDL. 1C. 
269 ; 4 O. B. R. 679.— CAH. 


PART 1. SECT. 4. SUB-SECT. 1. 
si. To deal with vroseeuHon of 
fraudulent debtors .} — Under Bkpey. Act, 
s. 93, the prosecution may be ordered 
Sc proceeded with in the ordinary ww 
before the existing criminal cts. It 
does not require the judge in bkpey. 
to bear eridenoe Sc, if be thinks fit, to 
oommit aoeueed to stand trial aJthongh 
under sect. 95 the judge m bkpey. has 
a right to do eo^ — R. e. Ooldbascmxr, 
[19^] 3 D. L. B. 1007 ; Q. R. 30 K. B. 
007 : 5 O. B. R. 137r-OAN. 

sb. Under BoaskrupSoy Act. 1919 
<«. 36) — To order stay o1 execution — 
until reeeieing order dealt wiih.y-^ 
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Held : the ct. Imd sncIi power . — Hr 
'I’llOMPBON POWOKB C<)., Hc WlNOTNU- 
Ur Act, (19231 I l>. L. R. 490 ; 3 
f. B. It. 481.— CAN. 


so. Under Hanhruptey A(t, s. flJ.l — 
The Junsdictlon (inifoired by Hkpey. 
Act. H. 63, is r<ia(In«>d to the udminls- 
t ration of the bk|it.’H cstuU', ic dooH not 
extend to porsous or matters outside 
tlio Act. 

Tho trusteo in bkpey. of H. a estate 
moved lor an order declaring that T. 
was a general partnci of il. or that 
T. hod wrongfully obtained from the 
firm of R. Bros, of which It. had been 
a member a certain sum of money : — 
Held: tho trustee did not renresont 
tho firm of R. Bros., the authorised 
assignment having been executed by 
Bkpev. Ct. bad no 
tho (iiiestions raised 
motion . — Hf Ukv* 
D. L. It. .'>02 , «2 
O. L. R.’3e0 10 C. B. K. 127. - CAN. 



sd< To order repayment of money- 
paid by assignee to creditor — MiHtahe of 
law. }—Held : jurisdiction t ould ti ot bo 
eztdudt^ by a plea of payment by 
mistake of law.— U kmphkv e. i’lPXB, 
119211 N. Z. L. R. 753.- N.Z. 


PART I. SECT. 4, SUB-SECT, 2. 

ss. Superior Court .} — The 

Superior Ct. sitting in any provincial 
judicial district ^ jnrisdictlott to 
bear a petition in okpoy. served upon 
a debtor residing Sc aomg business in 
any part of the xnxivinoe. — B oili v. 
MoSunTY, 11988) 1 D. L. B. 920; 
(1028) S. 6. ^ 189 ; 8 C. B. U 
CAN. 
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881. Add, Annoiaiion : — Reid. Hawkins & Sunder- 
land V. Duch4 (1921), 00 L. J. K. B. 913. 

888. Add, Annotation : — Apld. R. v. Central 
Criminal Court JJ., Ex p, L. C. C., [1925] 

2 K. B. 43. 

836. Add. Annotation : — Mentd. Re Whaley, Ex p. 

Official Receiver, [1921] 2 K. B. 623. 

885. Add. Annotation Mentd. Whitney v. I. B. 

Comrs. (1925), 42 T. L. R. 68. 

888. Add. Annotation : — Apld. Re A Debtor, [1922] 

2 Ch. 470. 

389. Add. Annotation : — Consd. Re A Debtor, 
[1022] 2 Ch. 470, 

889a. .] — A debtor cannot I 


avoid the operation of a bkpcy. notice, served 
upou him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration . — Re A Debtor 
(No. 199 OF 1922), [1922] 2 Ch. 470 ; 91 
L. J. Ch. 577 ; 127 L. T. 832 ; 38 T. L. R. 
683 ; 66 Sol. Jo. 521 ; [1922] B. & C. B. 
161, C. A. 

390a. .] — Re A Debtor 

(No. 737 OP 1928), No. 057a, post. 


Part II. — Acts of 

897. Add. Annoiaiion : — Mentd. Whitney v. I. R. 
Comrs. (1025), 42 T. L. R. 58. 

4f0d. Add. A^niolaiion Coiad. Upton v. Bell, 
[1924] 1 K. B. 701. 

d>i0. Add. Annoiaiion: — Consd. Lipion v. Bell, 
(1024] 1 K. B. 701. 

419. Add. Annotation : — ^Mentd. The .Toaunis Vatis 
(1921), 15 Asp. M. L. G. 606. 

421. Add. Annoiaiion : — Retd. Lipton v. Bell, 
[1024] 1 K. B. 701. 

427. ^\dd. Annotation : Consd. /»V Si'iuur, 11030J 
2 Vh. 22. 

428. Add. (Hiations : — sub nom. Re Phillips, 

Ex p. Phillips, 69 L. J. Q. B. 604 ; 82 L. T. 

691 ; 44 Sol. Jo. 400 ; 7 Mans. 277, D. C. 

434a. .] — An unstamped 

deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 


Bankruptcy. 

after it has ceased to be available as an act 
of bkpcy., bo put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed . — Re Shaw, Ex p. Official 
Receiver (1920), 90 L. J. K. B. 204 ; [1920] 
B. & C. R. 156. 

451. Add. Citation : — 1 8m. & G. 246, n. ; 65 
E. R. 100. 

454a. .] — By indenture dated Feb. 21, 

1921, made between bkpt., a retired produce 
broker, of the flrst port, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 


PART 1. SECT. 4, SUB-SECT. 4. 

803 i. - -- ivievt to (hfrat 

cniliturs .] — If debtor before bis bkney. 
pays monev friiuiliikMiily, wUh a view | 
to eoneealinK: from hla ciodltors bin 
UHHCth, ilio ct. will (»r<ler rejmvinent. of 
such money. — Jic Coiucn A: Swkkjman. 
Fx p. lloaKNMKUfl, 1 I). L. 11. 

248 ; 6 C. H. It. 316.— CAN. 

PART I. SECT. 6. 

888 xiv. Power of ScotttBh Court 

to confirm foreign wquesiratiuu <fr to 
authoriee Bale ofjjrovrrlg <» Ncoftortd.] — 
A iMitltlon was prosented by the offlelol 
reotdvor api>ointed by the Ct.. of Chile 
In the Boquestrutiun of the estatev of a 
doooosed person rosidont there, craving 
the ot. to oonflrni the Chilian sequestra- 
tion. to authonse petitioner to 
sell Scottish heritage belonging to 
doooasfuPs estate, & to authorlso 
petitioner to uplift the prooeocls of 
certain Scottish policies of assuranco 
on the ilfo of deceased. Tho ot. 

S anted authority to petitioner to sell 
e Scottish heritage on eortain torrns. 
under a declaration that such sole 
should not oTOrate oonvorslon, & ou 
condition that petitioner should con- 
sign tho balonoo of tho prooeeds in the 
name of the aooountaut of ct, to 
abide the orders of the ot.. but refused, 
as uuuoooBsary. the oravo of the 
petit tun for authority to uplift the 
procoodH of the policies of aasumuco. — 
S. C. 462; 

58 So. L. K. 396.— SCOT. 

PART I. SECT, 7, 

« •• ■ H’ArfAfr enforceable in 

8aekaUhewan—Necei.9ity for noUee to 
interested parties.]— Qu. : whether the 


nordh “British Ct.” In Imperial 
BKpey. AH, 1914 (c. 59), s. 122, Include 
a (Canadian Ct. exercising bkpey. 
iurisdlcliou. U. whether tho provlbious 
of said Act apply to Immovables in 
Canada. Even if said words ic pro- 
\iblons do so apply, an application ! 
to tho Saskatchewan Cl. of IC. B., ! 
I»y a trustee in bkpcy. appointed in 
England, lor an order giviug effect ' 
to an order made thciw under sect. 1 22 
will not be heard if due 4c proper notice 
of tho oppUcation has not been given 
to all persons interest od in the relief 
sought thereby. — lie Gkauam (Sask.), 
119281 4 1). L. II. 37.»; fl928) 3 

W. W. IL 8 ; 10 C. B. B. 171.— CAN. 

392 Hi b. .1 -The words, in 

Bkpcy. .\ct. 1911. s. 122. ••evej'j 
Briti-ib (\uirt eWnvhoro having iuriv- 
dictum in bkpcy.” include the iSaskut- 
eheuan Ct. of King’s Bouch, Ac, there- 
fore, tho English tnistoo is entitled 
to obtain therefrom an order In aid 
of an order made by the English ft. 
under said sect. — lie Graham (No. 2), 
11 929] 3 1). L. B. 353 ; 1 W. W. B. 
3051 ; 23 S. L. B. 297 ; 10 C. B. B. 
340.— CAN. 

398 Ix, Whether enforceable in 

Irish Free State.} — Where a person, 
having real 4c personal estate in the 
Irish Free State, was adjndlcatetl a 
bkpt. in England, At tho ot. having 
hkpoy. Jurisdictiou in England ordered 
that a request for tlie assistance of the 
ct. having bkpcy, jurisdieUon in the 
Irish l*’ree State be made, & tho official 
receiver in hkpoy. in England having 
applied to the High Court of Justice 
Intlio Irish Free State pursuant to such 
order for a declaration that the said 
projKwty became vested in tho official 
reemver as the trustee in the bkpcy. 
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b\ viHu<‘ of Hie adjudication : Held: 

1 hi‘ olllciul reeci\ er whs entitled to such 
order, A, the tikpcv. ct. of the Irish Froo 
State & its oille<‘rs, iuchiduig the 
olllnal OHsignci'. sliould ad in aid of, 
c auxiliary to, the English likpey. ct. — 
rte Bbr.nKN, 1 1930] 1. J{. S2. - IR. 

0. For “ Order of Canadian Pro- 
vincial Court — Where good throughout 
Canada,” read ** Order of provincial 
Court-Hood throughout Union.” 

01. Norequestof other provincial 

court — Suhsemieru motion to remedy 
omission.] — Where a motion was made 
without such request, the ot. granted a 
slmllur motion, made after such request 
hud been obtained, to remedy tho 
omission. — He Lrqace & Lepinat, 
[1922] 'i W. W. B. 284 ; 70 D. L. R. 
867.— CAN. 

PART II. SECT. 1. 

sf. Partner — Retirement more than 
sir months before bankruptcy — Debt in- 
curred during partnership.] — Held : such 

f iartuer could not be joined os a party 
n bkpcy. proooedings against tho 
partnership. — Re Standard Cooper- 
AOR Co.. [1924] 2 D. L. R. 708 ; 4 
O. B. R. 67S.-^AN. 

PART II. SECT. 2, SU%-SECT. 1. 

402 lii. .] — An insolvent debtor's 

disposition of his property lor the 
benefit of his creditors is not void under 
sect. 9 (7) of the Bkpey. Act where it 
is not a conveyance or assignment, in 
tile proper sense of the term, by which 
the whole of his property is vested in 
a trustee or trustees for the benefit 
of his creditors generally. — B lack v, 
Beliveau Sc Nbvttox, [1929] 3 D. L. R. 
3.)6 ; 2 W. W. R. 176 ; 38 Man. L. R. 
822 ; 10 a B. R. 577.— CAN. 
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the date of the receiving orderi & that since 
that date B. had continued to act as bkpt.’s 
solr.y & his bill of coats amounted to 
£217 10a. Id., A that B. had undertaken to 
pay to a bank certain moneys due to them 
by bkpt. on realising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,850 as should bo payable to bkpt. 
Jk £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pay 
Jk discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
discharge certain alleged debts of bkpt. at 
X., Ss lastly to apply the balance for the 
benefit of S. & her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by II. for £58 Os. 1 Id. for tlie 
board & lodging of bkpt.'s ^vife. On Feb. S, 
1921, a writ had boon issued by bkpt.’s wife 
for arrears of maintenance due to iier from 
bkpt. On Feb. 11, 1921, H. issued a bkpcy. 
notice in respect of her judgment & a petition 
was filed on Apr. 30, 1921. A receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on Juno 20, 1921 : — 
Held : on the facts the assignment was 
executed with the intent to dOeat A delay 
creditors, & was therefore Irauduhmt ic void 
as an act of bkpcy. imdcr 1914 Act, s. 1 (1) (6). 
—Rc Piiiou, Rx p. Tkustec, [1022J U. A 
C. 11. 1, 0. A. 

468. Add, Annotationa Expld. Rc Fredeuck<* A 
Whitwoith, iJajp. nibbuid, fH)27J I Oh. 2'>:{. 
Reid- Re Debtors (No. 771 of 1020) (1020). 
43 T. L. K. 9. 

469. Add, Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

471. Add. Annoiationa : — Consd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. Rc Moyle, 
Ex p. T^tee, [1924] B. & C. R. 22 ; Re Dxage, 
Palmer & Roberts v. Knight (1920), 134 h. T. 
705. 

471a. Defeat or delay of creditors necessary 

consequence of sale or charge.] Ri Simms, 
No. .'iOOa, ])ost, 

479. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 791. 

485. Add. Annotation .’--Consd, Re Simms, [19.30] 
2 Cb. 22. 

487. Add. Annotations: — Refd. R( Simms, [I930J 
2 Cli. 22. Mentd. Sevenoaks U. 1). C. v. 
Twynam, [1029] 2 K. B. 440. 

488. Add. Annoiaiiono:— Consd. Rt Simms, {I93(M 


2 Ch. 22. Refd. Re Prior, Ex p. Trustee, 
[1922] B. 85 O. R. 1. 

489. Add. AnnoUUions : — Refd. Re Stanton, IT ogg 
V. Maulo (1927), 44 T. L. R. 118 Mentd. Rc 
Stanton, [1928] 1 K. Ti. 404. 

491. Add. -Innotation : - "Retd. Re Simms, jlO.tOJ 
2 Ch. 22. 

601. Add Annotation ; — Refd. Re Tabor, Ex p. 

Cork, [1920] 1 K. B. 808. 

502. \dd. Xnnotation . Consd. Re Simms, [IJKJUj 
2 Ch 22. 

523. Add. Annotation : — Mentd. Rt Alellor, Alvarez 

V. Dodgson, [1922] L Ch. 312. 

588. Add. Annotaiion : — Retd. Uc Davies, Ex p. 

Miles, [1921] 3 1C. B. 028. 

534. idd. in notation : Refd. Rt Simms, |19’>0] 
2 Ch. 22. 

539. idd. Xnnofation : Refd. Rt Simms, [lO.iO] 
2 Cli. 22. 

544. Add. Annotation: — Refd, Rc Davies, Ex p. 

Miles, [1921] 3 K. B. 028. 

550. Add. innotaiion : — Refd. Re Stanton, [19291 

1 Ch. 180. 

652. Add. Annotationt* : —Rotd. Rt Simms, llO.iOj 

2 <’h 22 Mentd. Scvcim.iks U. D. (’. v. 
Twjnam, [1929] 2 K. li. 4 tO. 

555. \tld. innotaiion : Retd. Rt Simms, j | 2 
Cli. 22. 

558. idti. innoiation . Refd. Rt Simms, 110301 
2 Ch. 22. 

567. idd. Annolalitni . Con&d. Jtt Simrns, llO.tOJ 
2 Ch. 22. 

580. idtI. innotaiion . Refd. fiV Simms, 1 lO.tol 2 
Ch 22. 

588. Add. Annotation :- -Mentd. Pole-Carcw v. 
Webtom (^ountiea & Gouoral Manure Co., 
[1920 ] 2 Ch. 07. 

590. Citations : — For “21 W. R. 422 “ road “21 

W. R. 402.” 

595. Add. Annotation : —Consd. Re (iuimbourg, 
[1920] 2 K. B. 420. Refd. Jit Simms, 1 lO.JOl 
2 (’ll 22 

596a. In private company formed by debtor A 
his solicitor. I ’Pho li.inshT by a (h*h(oi o( 
su hst ant Kill V tli(‘ mIh»I< oI lii-> pi(>p<Ttv, 
\\jKlh<*i tiy WKV ol ili.'irgi oi hy way ol sale, 
e«mstitiii<*s an ad of hk|K y., il th<* m*rcssarv 
cons«‘(pn*iK*o ol tho li/inslei will Im* to th“h*at 
Ol delay his iieditois. I’iie bkpt. was 
< iiiymg on an mt leasing bu.sinebs as a 
biuldt-r, but was in in ed ol luitber eajntul. 
He bad cieditors i<»r .sorrn* £2H,000, A m 
addition be owed H.’s bank about C0,.')00. 
In puisuame ol an anangement with H.’s 
b 4 ak, but without riotne to any ol th<‘ 
Cl editors, Jj.’s bank U>nk ovei the bkpt.’s 
aciounl from B.’h bank, paying off to H. s 
bank the overdraft ot i'Oj.'JOO ; A « 1< w days 
late*!, on .Jan. 9, 1929, a jnivati* linwb d 
was loimed of wluch the bkpt tV lus soli. 


w as declared pltf. should bo eutitlud to 
recover against defta. Jointly Sc severally 
the sums therein specified ; but It 
was ordered that execution bo liinitud 
to the free separate property of the 
wife. Notwithstanding the precise 
& restricted terms of the Judgment, a 
praertpe was lodged for a writ of sale 
directed against the real & personal 
property of both defts. The vitlf of 
sale follow^ the language of the 

e ’CBcipe, Sc a return of nulla born, was 
tor made against both defts. On a 
recovered against a husband A wife It i petition to have the husband adjudi- 
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PART II. SE<3T. 2, SUB-SECT. 2.— A. 

457 i. Transfer of property to 

neor retaitves — In return for promiuory 
notes — Not included in statement of , 
affairs. ] — An Intent to defraud creditors i 
presumed from the above transfer 
which took place within six months of 
the bl^y. — R- v. Tb» 81 kb (1921). C2 
D. It. R. 479 : 37 Can. Grim. Ckts. 375. 
—CAN. 


PART II. SECT. 2. SUB-SECT. 8. 


cated bkpt iinou tbc gioiind of his 
having conirnifto<l mi uvallablo act 
of bkpcy. within likjKy. Act, 1008, 
8 20 (J) —lit Id "iK- at sale Sc 

the retufii theicto wfio irregular Sc 
ineffectual as oKainst the Imsbund, the 
ct. had no power lu the present pio- 
ceedliigs to amend the Judgmout as 
entertu, Sc no act of bkpcy. bad bi t n 
established as against the husband upon 
which an order of adjudication < ouJd 
properly he made . — lU A 

llKBroR, [19281 N. Z. L H 
N.Z. 
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were the only directors. There was a con- 
temporaneous agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to bo satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt. ’a Uabilities. 
On Jan. 14 the necessary ass^nments to 
the CO. were executed, & a debenture for 
£12,500 w'as sealed in favour of L.*s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account opened by L.’s bank in favour of 
the co. Upon the formation of the co. & 
lh(‘ issue of the debenture becoming known, 
tile bkpt.’8 creditors began to press, & some 
of them were paid off in full. On Feb. 27, 
1020, the bkpt. committ<‘d an act of bkpey. 
by failing t<j comply with a bkpey. notice. 
On Mar. 8 a petition was presented, & on 
May 9 a receiving order was made, ic adjudica- 
tion followed on May 2‘,i. Upon a motion by 
the triist<>e lor a declaration that the sale 
agreement of .Ian. 0 was void by 1014 Act, 
H. 1 (1) (6), k for ancillary reliei : — Held: 
(1) the ngreenient was a fraudulent transfer 
A an act of bkpicy., K the whole ol the 
assets cnni]>nh(nJ therein formiMl paH of the 
assets of the bkpt. divisible amongst his 
creditors, A as tJie trustee’s title related back 
to th<‘ act of bkpey, & ov<*rrod(‘ that ol the 
CO., the CO. must account to the trust <^o for 
such of th(} assets as had come to the hands 
of the CO. or of any pi^rson by th(‘ order or 
for the us(' of the c<j. ’J'he substit dion in the 
place of a going biisme.ss Ac subatiintial busi- 
ness assets of (a) shares in a jirivate co. 
which has taken over the debtor’s assets 
Ac liabilities, A: (h) a riglit of ac‘iion by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying crc'dilors, Ac the 
substituted assets could not bo treated as 
an (M|ui\aleiit which the creditors could 
reach as satisfactorily os the assets trans- 
ferred ; (2) 1014 Act, s. 45, protects only 
transactions AUiich are boml fide; Ac, as the 
knowledge of tlie bkpt. Ac his solr. of the facts 
wdiich stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 
46 afford t*d no defence, even although the 
paiiies might have thought the transfer to 
bo m the best intei'est< of the creditors . — He 
SiMiMs, llOfiOJ 2 Oh. 22 ; 00 L. J. Oh. 235 ; 
40 T. L. It. 258; [1020] U. Ac O. It. 120; 
aw6 Hom. Ha: Hiaims, Hx p. Trustee, 113 
U. T. 320. 


698. Add, Annotation : — Retd. Re Gunsbourg, 
[1920] 2 K. B. 426; He 8imms, [1030] 2 Oh. 

699. Add, Annotation ;~Refd. He Sinuns, [1030 J 
2 Oil. 22. 


Annotaitofie :-^Ae to (1) neia. xse 
K. B. 428. As to (2) 
Retd. Be Davies, Em p. Miles, [1921] 8 K, B. 
828 ; Be Simms, [1030] 2 Oh. 22. 

'Retd. He Simms, [1030] 


601. Add, AnnotaHeni 
2 Oh. 2 


689a. .] — Where a trader went to his 

neighbour At told him that he expected to be 
arrested, & wh^ he remained there was 
informed that a sheriff’s officer was going 
towards his house, won which he concealed 
himself in the back room & desired his 
neighbour to watch, At when told that the 
officer had ^one ]wt his house At had left 
the street, imme^tely returned home : — 
Held : this was an act of bkpey. of “ otherwise 
absenting himself to the intent to delay 
creditors’* although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed.— ^henowbth v, 
Uay (1813), 1 M. &S. 076 ; 2 Rose, 137 ; 105 
B. B. 262. 


nnoiaUom .‘—Coud. Gimmlngham v. Lalng (1816), 2 
Marsh. 236. Befd. Toleman «. Jones (1824), 9 Moore, 
C. P. 24 ; Bouoh v. Groat Western Ky. Co. (1840), 1 Q. B. 
51. 


675. Add, Annotation : — Mentd. Minter v. Priest, 
[1920] 1 K, B. 655. 

768. Add, AnnoiaUons: — ^Refd. Ee Qunsbourg, 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trusts V, Pearse, [1022] 2 Oh. 87. 

766. Add, Annotation: — ^Mentd. R. v. Norman, 
[1024] 2 K, B. 316. 

779. Add. Annotaiion : — Dlstd. Be Predericke Ac 
Whitworth, Ex p, Hibbard, [1927] 1 Ch. 253. 

767. Add. Annotaiion : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 

768. Add. Aymotation : — Consd. Be Debtor, [1920] 
1 Oh. 170. 

797a. Creditor who has assented to deed of arrange- 
ment — Deed void tor want of registration.] — 
On J une 1 1 , 1 92 1 , applt.oo. recovered judgment 
against debtor for a certain sum Ac costs. 
On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which ho assigned bis property to trustees 
for the benefit of his creditors. The agree- 
ment provided (infer alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedule of creditors A^ their debts. At the 
date of the aneement there were five bkpey. 
petitions pending against debtor by creditors 
other than applt. co. As a result of negotia- 
tions between debtor At the five creditors At 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions Ac 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the agreement 
as a deed of arrangement, by wmch they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him m respect of their 
scheduled debts or attempt to set aside the 
agreement. On July 18, 1922, applt. co. 
sifi^d a letter of assent in the same terms, 
which wBa also dated Apr. 17, 1922, At agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £800. This condition 


-Ke avA. 119271 N. Z. L. B. 
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®» field .• the objection was 

...o)*./ ««««».,« ssssk 
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BonaUy eerred on bbpt. two days too 
late field .• ttie oondJtion of bkpoy. 
V^t to the filing of a potion neoee- 
ei^y involred an act of lApoy. whiota. 
tba ct. would 
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debtor perConned. The letter was not, how» 
ever, banded over to debtor owing to the 
refold by him to pay to applt. oo. an agreed 
sum for costs, a term wnich the ct. held 
formed no part of the original bargain. 
Applt. oo. subsequently issued a bkpcy. 
nonce against debtor founded on its judgment 
debt. The registrar set the bkpcy. notice 
aside on ibe ground that applt. co. was bound 
by the agreement contained in the letter 
si^d by it. On appeid Held .* (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was yoid for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void ; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itself 
& from the statement contained in the letters 
signed by them that the agreement was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, A applt. co. was not estopped from 
issuing the bkpcy. notice. — He A Bank- 
ruptcy Notice, [1924] 2 Oh. 76 ; 93 L. J. Ch. 
497 ; 68 Sol. Jo. 458 ; [1924] B. & 0. E. 188 ; 
eub nom. He A Bankruptcy Notice (No. 62 
OP 1924), Hx p. PanTioNiNQ Oreditous v. 
Debtor, 131 L. T. 307, 0. A. 

Annotation:-^ da to (2) Cottfd. Haddenflold Flno Worstods 
V. Todd (102S), 42 T. L. IL 52. 

Compare Nos. 8778a, 8782d, posit & original 
volume, p. 160, No. 1498. 

800. Add. Annotaiion : — ^Folld. He A Bankruptcy 
Notice, [1024] 2 Oh. 76. 

800a. Change In judgment creditor — Judgment 
obtained by firm — No leave to issue execu- 
tion.] — ^Where a Arm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired from the Arm does 
not render it necessary that the Arm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
petition presented in that name. — He Hill, 
Ex p. Holt & Co., [1021] 2 K. B. 831 ; 90 
L. J. K. B. 734 ; 126 L. T. 736 ; [1921] 
B. & 0. R. 12. 

804a. Notice not good against partners 

not served.] — Re Debtors (No. 807 op 
1922), Ex p. Debtor, No. 8S7a, post. 

811. Add. AnnoteUion : — Gonsd. He Debtor (1920), 
90 Jj. J. K. B. 613. 

828. Add. Annotation : — Expld. Re A Debtor, 
[1929] 2 Oh. 146. 

880. Add. Annofafion ; — ^Apld. Re A Debtor, 
[1929] 2 Ch. 146. 

880a. .]— Where a bkpcy. notice was issued 

againsi the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter^s solrs., 
for lodgment of the money in ct. : — Held : 
the bkpcy. notice was bad A the receiving 
order thereon ought to be discharged 

because (1) it was not isEsied in the name of 
petitioner, the real creditor, but in that 
of his solrs. ; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, had not 
obtained a ** Anal judgment or order within 
1914 Act, s. 1 (1) (p).— & A Debtor (No. 78 


OP 1929), [1929] 2 Oh. 146 ; 98 L. J. Ob. 334 ; 
141L. T. 260; 46 T. L. R. 403 ; 73 Sol. Jo. 
299 ; [1929] B. A C. B. 48, O. A. 

861a. Judgment including excessive interest within 
Moneylenders Aet, 1927 (o. 21).]~Thu pio- 
visions of Monoylendei's Act, 1927 (c. 21), 
8. 9, do not prevent a moneylender wlu) has 
obtained judgment for a debt which includes 
interest at a rati^ exceeding 5 per cent, per 
annum from serving a bkpcy. notice upon the 
debtor requiring payment of the judgment 
debt. 

A moneylender prest'iited a bkpcy, petition 
against his debtor upon which a receiving 
order was made, though the act of bkpcy. 
relied upon in the petition was non-com- 
phancG with a bkpcy. notices inquiring the 
judgment debtor to pay the judgiueiit debt, 
which in fact iiKdiidod mterest at a rate 
amounting to 270 per cent, per anniun : — 
Jlehl : the receiving order was rightly made. 
—7^0 A Debtor (217 of 1930), 1 1930] 2 Ch. 
239; 90 L. J. Ch. [W ; U3 C. T. 292; 
sub nom. Debtor v. PErmoNivo Cueditou*^, 
[1929] B. C. R. 1S4, C. A. 

857. Add. Armotation Refd. Re L. A. & B. F, M., 
OlAcial Receiver v. The Debtors (1920), 96 
L. J. Ch. 268. 

866. Add. Annotation : — Gonsd. Re A Debtor, 
Ex p. Debtor (1922), 92 L. J. Oh. 410. 

870. Add. Anwoto^ion.-— Refd. He A Debtor, [1929] 
2 Ch. 146. 

875. Add. Citation : —lb Mans. 301. 

Add. Annotation : — Gonsd. He A Debtor, 
Hx p. Debtor (1922), 02 L. J. Ch. 410. 

876a. Judgment to pay oredltor—NoUce to 

pay registrar of county court.] — Whore a 
county ct. judgment in form or cAect directs 
payment to be made to the cr<*ditoi* the bkpcy. 
notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar. —Be A Dkbtou (No. 16 of 
1922), Ex p. The Debtor (1922), 92 Jj. J, Ch. 
410 ; [1922] B. & C. B. 264, D. C. 

887a. Partner— Not at principal place of 

business.] — Where a judgment lias been re- 
covered against a Arm, & a bkpcy. notice 
following the judgment h*»s b€»en served on 
one member of the Arm, but not at the 
principal place of business of the Arm,^ & a 
peftition presented against the Arm, a receiving 
order cannot be made against the Arm other 
than the partner who was not served. — Re 
Dbbtorsi (No. 807 of 1922), Ex p. Debtor 
(1922), 92 L. J. Ch. 120 ; [1922] B. & C. R. 
119, 0. A. 

898. Add. Annotation Gonsd. lie Debtor, Ex p. 
Debtor, [1918-19] B. A O. R. 221. 

928a. Issue of second notice by same creditor.] 

— Creditors having obtained judgment issued 
a bkpcy. notice for £945 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would bo disputed 
the creditors issued A served a fresh bkpcy. 
notice about two months later for £867, A, 
that notice not having been complied with 
within seven days, a petition based on the 
fresli bkpcy. notice was presented A served. 
Debtors gave notice of an application to 
aside service of the petition, but the registrar 
refused to do so, & made a receiving ord* r 
on the fresh bkpcy. notice: — Uild : (1) 
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debtors could not refuse to complv with the 
fresh bkpcy. notice on the ground that as the 
previous notice had resulted in an act of 
bkpey. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might bo that if a trustee were appointed 
under the previous bkpey. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors. — Re 
Deutors (No. 771 op 1920) (1926), 43 
T. li. R. 9 ; 70 flol. Jo. 1089; avh nom. Re 
Fkedehicee & Whitworth, Ex p niUBauD, 
fl927J 1 Ch. 253; 90 L. J. Ch. 70; 130 L. T. 
208; 11020] B. & (i. B. 150. O. A. 

938. Add. Annoialions t — Refd. Re Debtors (No. 
771 of 1920) (1926), 43 T. L. R. 9 ; Re 
Fredericke k, Whitworth, Ex p. Uibbard, 
(1027J 1 Ch. 253. 

942. Add. Annoiation : — Consd. Re A Debtor* 
[1029J 1 (7 j. 302. 

Add. Annotation: — Consd. Re A Debtor, 
11920] 1 Ch. 302. 

954. Add. Annotation: — Refd. Rc A Debtor, 
[1929] 1 Ch. 302. 

957. Add. Annotation: — Consd. Rc A Debtor, 
[1929] 1 Ch. 302. 

057a. Statement to agent of creditors of Insolvency 
In foreign country.]— A debtor informed a 
poison acting for some creditors in Rnglaud 
(a) that l\o owed debts to a very oiuch larger 
amount in HwitmJand; (b) tJjat bkpey. 


proceedings had been initiated against him 
there ; (c) that he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had ; (d) that if the Swiss creditors accepted 
that, he intended to offer his En^ish creditors 
6s. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
a^lnst the debtor, alleging that he had com- 
mitted an act of bkpey. under 1914 Act, 
8. 1 (1) (h). A receiving order having been 
made, the debtor appealed : — Held: (1) the 
statements made by the debtor were not a 
meiMi discussion of his affairs, but a “ notice ** 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order 
here. The Swiss proceedings could be con- 
sidered fjom time to time, & a stay in the 
proceedings here ordered, if advisable. — 
Rc A Debtor (No. 737 of 1928). ri029] 1 Ch. 
302 ; 98 L. .T. Ch. 38 ; 140 L. T. 200 ; [1928] 
B. & C. R. 130, C. A. 

969. Add. Annotation : — -Consd. & Apld. Rc A 
Debtor, [1929] 1 Ch. 302. 

963. Add. Annotations : — Refd. Re Debtor (No. 3 
of 1920) (1926), 135 D. T. 089; Re A Debtor, 
[1927] 1 Ch. 97. Mentd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476. 

971. Add. A nnotation Expld. Re A Debtor, [1929] 
I Ch. 302. 

972. Add. Annotation Refd. A Debtor, [1929] 
1 Oh 302. 


Part III.- 

1007a. — .] — Re Ayre, Ex p, Potts I 

(1810), 10 L. J. Bey. 20, ' 

1011. Add. Annotation : — Mentd. Re Budischo Co„ 
Bayer Co., etc., 1 1921] 2 Ch. 331. 

1016a. Exercising powers under Law of 

Distress Amendment Act, 1908 (c. 53).] ^A 

landlord obtained judgment against his 
tenant for £204 in respect of rout Ac fire 
insurance, & served on him a bkpey. notice. 
The notice was not complied with, & a 
])etilion for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 0 of the above 
Act, to pay their rents directly to him, & 


-Petition. 

from one subtenant he received £02, the 
debt being thus reduced by that amount. 
A receiving order was afiiTwards made : — 
Held : as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bki)cy. 
notice in the normal way . — Re A Debtor 
(No. 549 of 1028), [1929] 1 Ch. 170 ; 98 L. J. 
Ch. 35 ; 140 L. T. 105 , 45 T. L. R. 10 ; 72 
Sol. Jo. 727 ; {1928] B. Ac C. R. 125, 0. A. 

1019a. Solicitor— Petition based on order lor pay- 
ment of costs to client.] — Rc A Debtor (No. 
70 of 1929), No. 830a, afiic. 


PART II. SECT. 2, SUB-SECT. 10.— 
G. (b). 

939 i. JUiwf br mutual <fr in same 
riff/it.] — Itr ANDicnsoN. JSx p. Aimx- 
ANDBU (1927), 27 S. U. N. 8. W. 296 ; 
44 N. S. W. \V. N. 09.— AUS. 

PART II. SECT. 2, SUB-SECT. 12. 

ij. Dffaxdia .] — Defaults nioro than 
six muntliB before presontatiou of a 
bkpey. potltlou followed by demands 
for payment ore not per se an act of 
bkpoy., but when further defaults take 
place within six months of the petition 
the wiinlo form one oontinuing act of 
bkncj .—lie lUrTBLAT, 11925) 31). L. R. 
446 ; 6 C. B. R. 706 ; affo., 11935) 2 
1). h. K. 1219 ; 5 C. B. ^7714.— CAN. 

»k. Failure to meet aeries of prontiS' 
aory notes .) — Held : ati aot of okpey. — 
jBe Fox, Lbstkr v. Porter. [192.^) 1 
D. L. 11. 198 ; 5 C. B. R. 328.— CAN. 

•I. Faihtre to meet liabilities as they 


become due.] — The words “ ceases to 
moot Ills liabilities as they become 
due " do not mean that when in any 
aiuglu case debtor makes default in 
payment of a debt as & when duo he 
commits an act of bkpey., but a failure 
to moot his liabilities as they bocome 
duo ’’ in some wddor sense. — lie 
Canadian Cai* Co., Kx p. Trustee, 
II924) 1 D. L. R. 617 * 63 O. L. R. 
506 ; 4 C. B. R. 185.— CAN. 

•m. .) — The words ** ceases to 

meet his liabilities as they become 
duo *’ do not inolude a oontinuing 
default.— Brown v. Kru.y-Douola8 
& Co., [19231 1 W. \V. R. 1340 ; [1923) 
2 D. L. R. 738 ; 32 B. C. R. 143.— CAN. 

PART 11. SECT. 4. 

m I. Not tdaiemeni ahoxHng 

insolvency prepared by creditors’ agent.] 
— Re Tbnenbbin. Ite Bankruptcy 
Act (Man.). [1927) 4 D. L. R. 270; 
11927) 2 W. W. R, 374— CAN. 
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m ii. .]—Re Shirley (N. B.), 

[1027) 2 D.L. 11.969 : 8 C. B. R. 235; 
aXTet., 1192S] 1 D. L. R. 360; 8 C. B. R. 
612.— CAN. 


PART HI. SECT. 1. SUB-SECT.' 1.— A. 

b I. .) — There is no power 

in an agent, acting under general power 
of attorney, to present an insolvency 
lietition on behalf of his principal, 
unless the power expresdy authorises 
such act. — Re Osman (1919), 40 

N. L. R. 17.— S. AP. 

b U. S.P. Ex p. Oabbutt (1925), 48 
N. L. R. 67.— S. AF. 


998 ii. No eviSUmee when debt 

accrued — JIfofian unopposed.] — Reid : 
petitioners were entitled to the relief 
which they claimed. — Fisher v, 
WiiKtB. Ltd., 11920) 19 O. W. N. 
251 : 59 D. L. R. 502 ; 1 O. B. R. 376. 

— cAn. 



1043. Add, Annoiaiion : — Refd. Re L. A. & 
B. P. M., Official Receiver v. The Debtors 
(1926), 96 L, J. Ch. 258. 

1047a. Under voidable contract.] — A 

employed L. as his agent to negotiate a 
loan for him with a money-lender. B., a 
money-lender, lent A. £60 on liis 2 >romi&sory 
note for £100, & without the knowledge or 
consent of A. paid L. a commission B. re- 
covered judgment against A. for the amount 
of the promissory note in default of appear- 
ance, issued a bkpey. notice based on the 
judgment, &, A. having failed to comply with 
the bkpey. notice, B. presented a bkpey. 
petition against him. On the hearing of the 
petition before the registrar it appeared for 
the first time that a commission had been 
paid by B. to L . : — Held : the art of bkpey. 
was founded on a contract which was void- 
able by A., ^ the ct. ought not, within 1014 
s. 5 (3), to be satisfied witli the iiroof 
of B ’s debt, & the receiving order must be ! 
rescinded . — Re A Dkbtor (No. 229 of 1027), i 
[1927] 2 Ch. 307 ; 90 L. J. Ch. 381 ; 137 L.T. 
507 ; [1927] B. & C. R. 127, C. A. 1 

1048. Add. Annotations: — As to (1) Refd. Iluin- 
phery v. Wilson (1929), 141 L. T. 400. ' 
Generally, Mentd. Maskell r. Hill, [1921] 3 

K. B. 157. 

1050. Add. Annotation : — Folld. lie Debtora, [1927J 
1 Ch. 19. 

1061. Add. Annoiaiion : — Mentd. McDonald v. 
Nash, [1924] A. C. 026. 

1051a. .] — A debt to be a good petitioning 

creditor’s debt must be a liquidated sum, pay- 
able either immediately or at some certain 
future time at the date of the act of bkiicy. 
It is not sufficient that the debt should have 
become a liquidated sum in the inlerviU | 
between the act of hkjicy. Ac tiie preseni aiion , 
of the petition. — Re DEnrous (No. 009 of 
1920), [1027] I Cii. 19; 90 L J. Ch. 33 ; 130 , 

L. T. 182. C. A. I 

1085. Add Annolation : — Consd. Re Debtors, | 

[1927] 1 Ch. 19. 

1066. Add. Annolatton :~-'Retd, Re Debtors, [1927] 

1 CJi. 19. 

1067. Add. Annotation: — Apld. lie Debtor, Rjs j). 
Law'rence, [1928] Ch. 005. 

1077a. Tender before bankrupty notice — Whether 
creditor bound to accept.! — ^On Jan. 3, 1928, 
a creditor obtained judgment for £17, in 
respect of two overdue instalments of a debt, 
leaving the remaining £23 instalment, which 
only became duo between the date of the 
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writ & the jud^ient, untouched by the 
judgment. On Jan. 9, in responso to the 
creditor’s invitation, debtor tendered tlio 
£23 in cash, but the tender was refused. 
On Jan. 27 the creditor filed a bkpey. notice 
in respect of the £47 judgment di'bt. A: on 
Feb. 10 he filed a petition based on tlie two 
debts, & on non-compliance with the bkpey. 
notice: — Held: though the two debts were 
still oving & amounted to over £50, so that 
the creditor was formally entitled to proaimt 
a petition under 1914 Act, s. 4 (1), nev(*rtli<‘- 
less the refusal before the bkpey. notice of 
the £23 offered at his invitation, Ar refusc'd 
only in order to keep the total debt over £50, 
was “ sufficient cause ” within si'ct . 5 (3) 
for making no order on the i>ctition. —Re 
Debtor, Ex p. Lawrence (No. 21 of U)2S), 
[1928] Ch. 005 ; sub now. Re Debtor 
(No. 21 of 1928), Ex p. Petitioninq 
(Creditor r. Debtor, 97 L. J. (;h. 255; 
suh nom. Re Debtor, Ex p. Lawrijnck, 139 
L. T. 610, I). C. ' 

1078. Add. Annot(dion : — Consd. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

1110a. Note given for Illegal considera- 

tion — Bon& flde holder without notice.] — 

Wliere evidence has been given by a petitioner 
in support of his claim on a promissory note 
given for illegal consideration, shouing his 
bona Jides &> want of notice of tho ilU'gality 
of tin* consideration, Ac there is no ground for 
«lisbcli(*ving him, the ct. will not hohl that 
he has not discliarged tlie oiimv of i>roof which 
falls on him to prove the claim, A a ree<*iving 
order should bo made. — He A J)Ein'OR (No. 1 
OP 1922), Ex p. J^ETITIUNFNO CREDITOR, 
(1922]B. &(5. U. 110, C. A. 

1115. Add. Annotation .’ — Mentd. 

Nash, [1024 ] A. 0. 028. 

ii21. Add. Aytnofahons : -Consd. /»’<• A Dr}>lor, 

1 1929] 2 (Mi. 140. Refd. Re A Debtor, 11927] 
1 Ch. 19. 

1135. Add. Annolation Refd. Re Debtors, IJ927J 
1 (Jh. 19. 

1175. Add. Annolatiim : — Dbtd. Re A Debtor, 
Ex p. Newburys (1020), 96 L. .T. (’h. 199. 

1177a. Delay In presenting petition.] 

- Rc Carr, Exp. .Jaiors, IJTh.'i, />««<. 

1177b. - •! V creditor, by lus 

agent, atterwled a meeting of creditors lield 
on Nov. 4, 1901, at ufncli a resolutum was 
curried approving a th'ed of assignment lor 
the benefit of credifors. ’Phe agent neitluT 
assented nor tlissented, but stated that lie 


PART III. SECT. 1, SUB-SECT. 2.— A. 

1026 ii. .] — Whoro there is no 

privity of contract between Uio in- 
bolvcut & the aUeged creditor, no dcl)t 
can exist whlc'h may be made tbo 
around for a bkpey. petition. — lie 
Canadian CnocoLATE Co., 11824] 2 
D. L. II. 508.— CAN. 

1026 iii. . J — A bkpey. ct. should 

not proceed with a petition on a dih- 
puted debt until tlie ordinary ota. have 
tjcttled tho disputed question. — Re 
WHisrLK Co., 11925] I D. L. 11. 1110 ; 

6 C B. H. 495.— CAN. 

s i. Debt contracted hejore Bankruptcy 
Act, 1919, in operaiian.'i — A receiving 
order against a co. under the above 
Act may be based upon a debt owing , 
to the CO. by roa-son of its having 
undertaken, after tbo Act came into 
OTieratioD, the liabilities incurred by a 
firm before the Act came into operation. 
— Re Stewabt MERCA.NTII.K Co., Ltd., 


I [1921] 1 W. VV. K 740 ; 59 D. L. It. I 
I 412 I C. B. H 3 7.- CAN. 

• Ii. Judyment founded on 

cause of actum partly arimny before 
Act in operofton.j — Uetd: such jude- | 
merit was sulllclent either oh an avail- 
able act of bkpey., or lui eunstltutiug , 
a debt upon which to found a bki)C>. I 
petition. — Re MAuriUK. [1923] 1 , 

1). L. II. 1186; 51 O. L. It. 03 ; 3 
C B. B. 880.--CAN. 

a Ui. .] — Such a debt cannot 

be used as a ground for a hkycy 
petition.— SunoN. [1924] 4 D. L. H. ' 
315 ; 5 C B. U. 75.— CAN. 

^n. Debt contracted tn pronure m 
vhxch company not licensed to trw/e — 
Ao residenltal Qualification.] — W bf n a 
co. id not lioeno^ to trade in a pro\ luco 
& has no asaata in that piovimc. flic 
mere fact that memlMTH of th< co. 1 ave 
purch'wod raw furs when in that pro- 
vince does not confer on it a huAr icnt 
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rcBidcutial qualiiiiation to (uabb* a 
bkpey. petition to bo picM nt<>d ngnlnst 
it In that province..- la ItniiiNHON 
(11 H.) & Hon, Lid., 119231 I D. L i: 
691 ; 3 C. B. It. 537.— CAN. 

PART III. SECT. 1, SUB-SECT. 2. 

C. (a). 

1060 iv. .] It iH Kullir i( nt .f the 

debt Ih actuully owing, though not 
actually duo or pavatilo - Rf I Hnnkm., 
Ltd., Exp. Winm Sc A.sdkkisOn, [1923] 
4 D. L. it. 1018— CAN. 

PART III. SECT. 1, SUB-SECT. 2.— G. 

■o. Order for alimony .] — TTpon a 
pttition by a woman for a jccolvu - 
onl« r ugainHt Ler huHband, based up< . 
a faiiuni to pay alimony ; — Hdd . tin 
orrbT did not create a debt with n 
Bkpey. Act, «. 44. — Re Kiinnwi , 
[1924] 3 D. L. 11. 617 ; L i' 

206 ; 5 C. B. K. 47.— CAN. 
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must consult his principal, & expressly 
reserved his right to take bkpey. proceedings. 
On Nov. 30, he wrote to the trusts imder the 
deed saying he was not satisfied with the 
debtor’s affairs, & that he still reserved 
his right to teko steps in bkpey. The 
trustee in reply asked him if he intended to 
proceed in bkpey. to do so at once in 
order to save trouble & expense. No further 
coiumunication was made to the trustee till 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Re Curt; Ex p. Jacobs, No. 
1178a; — Held: there had been no acquies- 
cence or unexplained delay. Tiic case of 
lie Carr; Ex p. Jacobs, No. 1178a, only 
applies to the case of a petitioning creditor 
who has been “ sitting on the rail.” — Re 
Day, Ex p. Hammond (1902), 80 L. T. 238 ; 
60 W. K. 448 ; 18 T. L. J{. 442 ; 40 Sol. Jo. 
301, D, C. 

Jnnotation : — Ooiud. lie Beoeloy (1013), 100 L. T. 010. 

1177c. .J— On July 22, 1013, 

H. executed a deed of assigmnent for the 
beiK'lit of hiH creditors, Ac on Aug. 12 called 
a meeting of his creditors to approve the 
deed. At this meeting J., tlu» secretai’y of 
S., Ltd., one of the creditors, Ac N., sob*, for 
S., Ltd., were present, but they did not vote 
upon the resolutions, Ac expressed them- 
selves dissatisfied with tlie deed. Hubse- 
quently S., Ltd., on being requested t<i assent 
to the deed, notified tlie trustee on Sept. 2 
that they declined to assent ; Ac on Oct. 18 
they presented a petition against A,, alleging 
as t he act of bkpey. the deed of J uly 22 : 
y/c/d ; (1) theni had boon no assent, express 
or implied, on the pai't of the petitioning 
cr<>ditor.s, such as to diHcntitle them to set 
up tile <ieed as an avaUablo act of bkpey., 
upon which a petition could bo founded ; 
(*i) in view' of the decision in Re Day, Ex p. 
JIanmumd, No. 1177b, the case of Re Carr; 
Ex 2 >. Jacobs, No. J178a, could no longer be 
relied upon as an autliority for the pro- 
position that an unuxplain<‘d delay in pre- 
senting a petition might amount ^ 
ncquiesccnce m a deed. — Re Hepjsley (1913), 
109 L. T. 910, D. tJ. 

1177d. .] — Whore the agent of cer- 

tain creditors asked the trustee of a deed of 
assignment by debtor to furnish particulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ accoimt, A& askhi^ for 
an acknowledgment of the claim, Ac ^ter 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment : — Held : there 
was sufficient acquiescence by the creators 
to preclude them from relying on the deed 
as an act of bkpey. — Re A Debtor, Ex p, 
Nbwbuuys, Lri). (1926), 95 L. J. Oh. 199 ; 
[19201 B. Ac C. It. 23. 

1178. Add, Antwiaiwii : — ^Refd. Be A Debtor, 
Ex p. Petitioning Creditors, [1924] B. & 0. K 
105. 


1178a. .] — ^There is no duty cast on 

a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent ; nor does mere attend- 
ance at a meeting of creditors where such a 
deed is agreed to amoimt to approval. 
An unexplained delay of two months in 
presenting a petition or expressing dissent 
from the deed amounts to acquiescence. — 
Be Garb, Ex p, Jacobs (1901), 85 L. T. 552 ; 
60 W. R. 336, D. C. 

Annotations : — Distd. Be Day, Er p. Hanmumd (1902), 86 
L. T. 288. N.F. Be BeoBley (1013), 109 L. T. 910. 

1178b. Re Beesley, No. 1177c, 

ante, 

1178c. Failure to dissent from deed of 

assignment. ]-^Re Carr, Ex p, Jacobs, 'No. 
1178a, ante. 

1179. Add. Annotation Retd. Re A Debtor, [1928] 
Oh. 199. 

1179a. Attendanee at meeting of com- 

mittee of Inspection.] — About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His trading was not prosperous Ac new debts 
were incuri^. On Feb. 21, 1924, he executed 
a deed of assigmnent for the benefit of his 
creditors generally Ac a circular letter with a 
form of assent was sent to At received by 
petitioning creditors, who were new creditors. 
On Feb. 25, 1924, their director with their 
accountant attended the office of one of the 
trustees under the deed Ac su^ested that they 
or some other new creditor i^ould be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, Ac their director Ac their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed Ac 
presented a petition in bkpey. grounded upon 
the execution of the deed as on act of bkpey. : 
— Held: on the facts, petitioning creditors 
had so far recognised the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpey. — He A Debtor, Ex p, 
PETmoNiNO Oreditors (No. 24 OF 1924), 
(1924), 94 L. J. Gh. 42 ; [1924] B. A G. B. 
105, D. G. 

1182. Add. Annoiaiion : — ^Apld. Be A Debtor, Ex p. 
Newburys (1926), 96 L. J. Gh. 199. 

1210. Add. Annotation Refd. Be A Debtor, [1928] 
Gh. 199. 

1211. Add. Citation 39 L. J. Bey. 46. 

1217. Add. Citation .•—29 W. B. 268. 

125Sa. Secretary duly authorised to present 

petition.] — The secretary of a limited co. was 
authorii^ under seal of the co. to present a 
bkpey. petition. At at the commencement of 
the petition had so described himself, but 
had simed the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed At attested At the consideration 


PART III. sect. 1. SUB-SECT. 4. 

1208 I. D itiiin six months — When 
time beffins to run — Ceasing to meet 
Uabiltttea.i^\\hete A. had failed to 
pay liahilltieG on tholr due dates 
eignteen mouths prior to the presenta- 
tion of the bkpuy. petition against 


him : — Held : the mere continuance of 
the failure to pay the same liabiUtlM 
could not be said to be an act of 
bkpey. oociurring within six months 
before the presentation of the petition. 
— Ubown V . Ksixt-Doxxilas Ac Co., 
[1923] 2 D. L. R. 738 : S3 B. a R. 
143 ; U92S1 1 W. W. fi. 1S40.-~CAH. 


PART 111. SECT. 8. SUB-SECT. 1.— B. 

u I. .) — ^All members 

of the firm must be named in a petition 
for a teoairing order against a partner- 
ship.— Be CLcnrr Brotbxbs. [1925] 4 
D.^ R. 721.— CAN. 
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for the debt not truly stated* the coun^ ct. 
registrar 'dismissed the petition: — Meld: 
the petition amply informed debtor who 
petitioners were* ^ what the debt was in 
respect of which they were petitioning; 
there was no defect or irregularity even 
if there were, it would come within 1914 
Act* 8. 147 (1), d: the appeal must be allowed 
a receiving order made & dated as of the 
date on which it should have been made in 
the county ct« — Re Marsdbk* Ex p. Sbixers 
(E. H.) & Sons, I/td. (1921), 91 L. J. Ch. 
318 ; 120 L. T. 408 ; [1921] B. dc 0. R. 188, 
D. O. 

1281. Add. AnnotcUum : - Mentd. Ihmdj r. Motor 
Cab Owner Driverh’ Assocn. (10:{0), 

L. T. 334. 

1286a. Details of debt— PeUtlon by 

money-lender.]— Money-lenders* Act. 1927 
(c, 21), 8. 9 (2), applies to loans made before, 
as well as to those made after, the Act. — 
Re Debtor (No. 99 op 1928) (1928), 97 
L. J. Ch. 250 ; 189 L. T. 234 ; 72 Sol. .To. 
335 ; [1928] B. & O. R. 40, 0. A. 

1291. Add. Annotafiwi : -Mentd. Hundv v Motoi 
Cab Ownor Drners’ Assocn (1930). 113 

L. T. 334. 

1813. Add. Citation 68 L. T. 589. 

1826. Add. Annotation : — Refd. Re Debtors, [19271 
1 Ch. 19. 

1882. Add. Annotation: — Refd. Douglass r. Lloyds 
Bank (1929), 34 Com. Cas, 263. 

1845. Add. Annotation: — Consd. Re A Debtor. 
[1929] 1 Ch. 170. 

1847. Add. Annotation : — Consd. Re A Debtor, 
Ex p. Petitioning Creditor (1920), 89 L. J. 
K* B. 432. 


1857. Add* Annotatum : — ^Refd. Re A Debtor, 
Exp, PeUtioBing Creditor (1920), 89 L, J. 
E!. B. 432. 

1857a. Reasonable prospect of satisfac- 

tion of debts.] — ^Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satined that there is a reasonable prospect 
of the debts being satisfied, & the ot. should 
be put in possei^on of every possible in- 
formation as to the position of debtor, & ae 
to the position of the negotiations which, it 
is said, will result in obtaining funds for the 
payment of his debts. — Re Bowen, Ex p. 
THE Debtor, [1924] B. & 0. R. 32, O. A. 

1866. Add, Annotation : — Retd. Re Debtor, ( 1928] 
Ch. 199. 

18d6a. Agreement to withdraw — Bill of exchange 
given in consideration of — Void.] — Davis 
V. Holdino (1836). 1 M. & W. 169; 1 Dale 
380 { Tyr. Sd Qr, 371 ; 6 L. J. Ex. 102 ; l.'iO 
B. B. 388. 

Annotations : — Beld. Bolohor t). Sambonmo (1844). 6 Q. R. 
414: Smith V. Salcmiuin (1864). 9 Kxch. 63.6 Wliit- 
more v. Farloy (1881). 14 Cox. C. C. 617. 

1367a. After receiving order made.] — A 

creditor who presented a petition in bkpey. 
against debtor failed to disclose a charge 
which had been given liim by debtor some 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had boon made : — Ilcid : apart 
from :imonding the petition, it was doubtful 
whether the receiving order could bo sot 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition oven after the making of tho 
receiving order . — Re A Debtor (No. 1607 op 
1921), [1022] 2 K. B. 109 ; 91 Ij. J, Ch. 471 ; 
127 L. T. 344 ; 38 T. L. R. 674 ; 66 Sol. Jo. 


1347a. .] — The registrar in bkpey. pos- 

sesses the widest discretion in respect of 
granting adjournments of tho hearing of | 
petitions, tho only limit that the law imiJoscs 
upon liim being that he should exercise a 
judicial discretion. — Re A Debtor, Ex p. 
Petitioning Creditor (1920), 89 L. J. K. 7 ' 
432 ; [1920] B. & C. R. 1, D. C. 


472 ; [1922] B. & 0. R. 9, C. A. 

1378a. - To remove name of debtor Pro- 

ceedings against partnership — One partner a 
company— Winding up.] — Re Dobuee & Co., 
No. 3793a, poet. 

1437. Add. innotafion : - Mentd. A'l Louch, (1930| 
2 ( ’ll. 63. 


Part IV. — Receiving Order. 


»• *u iiiikM wi’uor iiariuvrs — 

Act of bankruptcy by other partners.] — Be 

Gowland Brothers, Exp, Procter Shotton 
(1928), 65 L. Jo. 378, D. 0. 


XVOO. AUU, AJlTWUllfWn z — noxu. a 

[1927] 2 Ch. 367. 

1454. Add. Annotation : — Consd. Re A Debtor, 


PART III. SECT. 8, SUB-SECT. 2, 

1861 f. On partners. 1 — All 

members of the firm must be served 
with a petition for a receiving order 
againet a partnenhip . — Re Cluff 
Brotuebs. fl936] 4 D. L. K. 721.— 
CAN. 

1875 ii. By whom — Solicitor .] — 

Re X. (1980), 69 D. L 11. 617 ; 1 
O. B. R. 469.— CAN. 

PART 111. SECT. 8, SUB-SECT. 7.— B. 

1884 111. PoaUion of etetsA 

creditor .} — A creditor who bad 
petitioned for sequestration of the 
estates of bis debtor proposed to 
abandon his i>etitlon before sequestra, 
tion bad been awarded. Another 
creditor thereupon lodged a minute 
craving to be stated as a party to the 
petition. The Lord Ordinary stated 
nirn. A six weeks later, on hisbetition. 
granted sequestration. vouchers, 


admittedly sufBoient to substantiate 
the creditor's debt, were exhibited to 
the Lord Ordinary before bo granted 
wqueetratlon. 8c were subsequently 
lodged in process, but tlume particular 
vouchers bad not been produced when 
tho creditor was slated. Thereafter 
the debtor presented a petition for 
recall of the sequestration on the grouod 
that the proceedings wore ab initio 
void, in respect that the sisted creditor 
bad not fulfilled tho statutory pro- 
oodxve for obtaining aequertrauon 
laid down in Bkpey. (ScoUand) Act, 
1913, 8. 20, in that ho had failed 
tlmeously to lodge In process the 
necessary evidence of his debt : — 
Held : a creditor craving to bo slated 
in terms of Bkpev. (Scotland) Act, 
1913, s. 33, as petitioner to a petition 
for sequestration did not need to 
to follow out the statutory procedure 

8 ro6crlbed by sect. 20 as essential in 
tie case of an original petitioner, it 
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being Niifflcicnt if such sisted croditoi. 
before the award of soquent ration was 
made, satisfied the Lord Ordinary as 
to the existence of bis debt.— H n wauT 
V. WETIIBriOAIIt, LTU., (192H] H. O. 
677.— SCOT. 

PART III. SECT. 3, SUB-SECT. 12. 

1879 ill. .1— /^« J/irii.E, 

[19'26J 1 D. L, It. 395 ; 6fi O. L. K 
196 ; 6 O. B. 11. 244 , revny . 110241 2 
D. L. K. 1172.— CAN. 

PART III. SECT. 8. SUB-SECT. 13.— B. 

140811. .]— Where a Judge 

before whom a bkpey. petition was 
being tiled bod no knowledge of the 
law of another provlnoe, 8c a question 
arose ronoeming that law 8c he Mut 
the COSO over to be tried in a com 

^ 10^1 ct. in that province — //eU 
Is was a reasonable course to pursut 
— Re Fairweathbu^ Ex p 
(CITY) (1921), 2 O. B. It. 342 CAN 
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Ex p. Petitionix^ Creditor (1920), 89 L. J. 

K. B. 432. 

1462. Add, Annotation : — Expld. & Dlstd. Be A 
Debtor, Ex p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add, Annotations : — Consd. Re Forder, I 
Pordor V. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1482. Citaiions : — For “64 L. Jo. 444; 148 

L. T. Jo. 178 “ read “ 89 L. J. K. B. 40.“ 

1483a. Debtor claiming Indemnity — As surety lor 

contingent liability of petitioning creditor.] — 
Petitioning co., of which debtor was formerly 
chairman, liad lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065. A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with a limit of £6,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of oiiinion that debtor was insolvent & 
there w(is no alternative but bkpey. : — Held : 
on tJie facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute “ sutDciont cause *’ for the dismissal 
of the petition. — Re A Drjitou (No. 13 of 
1922), Ex p. The Debtoii, [1923] B. & C. R. 
54, 0. A. 

1488. Add. Annotation: — ^Refd. Re Debtor, [1928] 
(3h. J99. 

1489. Add. Annotations : — Consd. Re Fordt‘r, 
Forder v, Forder (1027), 90 L. J. Oh. 314. 
Refd. Re Debtor, [1928J (^h. 190. 

1490. Add. Annotation : — Consd. Re Debtor, [1028] 
Oh. 199. 

1491. Add. Anjioiation Refd. Re Debtor, [1928] 
Oh. 199. 

1491a. .] — Debtor furnished a friend 

with a clmque for £500 as a deposit in con- 
nection with the underwriting of shan's by 
a co. in which t.lie friend was iiit^'rested. 
The ch<*que was dislionoured & judgment 
obtained against debtor for £500 & £14 (hf. 
<*oats. In Dec. 1 926, tlie judgment creditors 
petit ioned for a receiving order against debtor 
in ri'spect of the judgment debt. From time 
to time arraugemont s were made for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 


which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agr^ to pay to 
them the costs of their proceedings ag^st 
the imderwriteis as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. A receiving order 
having been made : — Held : the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters &. in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
ns being one where the ct. was satisfied that 
for Buffleioni cause no rec(‘iving order ought 
to be made, & the receiving order must be 
discharged. — Re Dkbtoh (No. 883 op 1927), 
[1928] Ch. 109; 97 L. J. Ch. 120; 138 L. T. 
440 ; 72 Sol. Jo. 85 ; [1928] B. & C. R. 1, 
C. A. 

1492. Add. Annotation Refd. Re Debtor, [1928] 
Ch. 199. 

1493. Add. Annotation : — Refd. Re Debtor, [1928] 
Ch. 199. 

1494. Add. Amioiation : — Apld. Re A Debtor, 
Ex p. Nevvburys (1920), 95 D. J. Ch. 199. 

1495. Add. Annotation: — Refd. Re Debtor, [1928] 
Ch. 199. 

1496. Add. Annotation : — Refd. Re Debtor, Ex p. 
Debtor, [1918-19] B. & C. K. 221. 

' 1498. Add. Annotation : — Generally^ Mentd. Re 
J<ec, Ex p. (Irunwaldt, [1920] 2 K. B. 200. 
After this case add “ Compare No. 797a, 
ante.** 

1498a. Exercising powers under Law of Distress 
Amendment Act, 1908 (c. 63).] — Re A 

Debtor, No. 1016a, ante. 

1500. Add. Annotations : — Distd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Refd. 
Hawkins & Sunderland v. Duchd (1921), 90 
L. J. K. B. 913 ; Rc A. & M., [1926] Ch. 274. 
Mentd. Re A Debtor, [19221 2 K. B. 109. 


PART IV. SECT. 1. 

1459 li. Authorised assignment 

made before eondUwns of composxtUm 
deed fulfmed.'^—He Uphon, [1923] 3 
1). L. 11. 1 1 7 I ; (1 922), 52 O. L. R. 362 ; 
2 O, B. R. 488.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

•. Read now “ 1461 I.*' 

1481 ii. Authorised assigntneni— Be- 
tween serviee dl* hearing of bankruptcy 
]>eitium.] -Bk]u*y» Act, 8. 4 (0), do<w 
not apply where debtor, with the 
palpable intention of chooKiui; hia own 
truatoe, luakea an asRitniiuont after 
he baa been aervod with a jietition in 
bkpoy. & bofoo' the ivtnrn of the notice 
of hoariui;. — lie Ohotkau & Cr.AKiv Co., 
Ltd.. 11920] 48 O. L. R. 350 ; 65 
D. L. R. 413 ; 1 C. B. R. 304.— CAN. 
1461 iil. — After but on same day 


as presentation of petition d: appoint- 
ment of interim receiver.] — Allbuimrb 
after the preaentation of a petition in 
bkpoy. & appoiutniont of an interim 
rcoolver debtor on the bame day 
makoH an aaHltrnnient for the soneral 
benefit of bis oivditoro to an autboriaed 
trustee other than tho one a«ked for 
in tho petition, tho ct. will hear tho 
jwtition on ite return & may {rrant the 
aatne Sc appoint ua truatee tho person 
named therein. — lie I’BoanKSSivK 
Faumkrs Co., Ltd., [1921] 3 W. W. R. 
205 ; 1 C. B. R. 551.— CAN. 

1461 iv. .1— MoUon by a credi- 
tor for a receivinff order, after debtor 
liad made an authorised assignment, 
dismissed as unneoossary, but with- 
out prejudioe to its bemg renewed 
If any necessity sliould arise. — He 
Wateruousk (Thomas) & Co, (1921). 
04 D. L. R. 518 ; 50 O, L. R. 476.— 
CAN. 


1464 i. No other creditor — Other 
facilities for realising debt.] — It is a 
buQlcient cause for refubluR a receivim; 
ortler that the Judgment creditor has 
eciually good facilities for realising 
under tho judgment itself, & that 
theiv is no other creditor. — He Sionk, 
11025] 4 D. L. R. 518.— CAN. 


■p. Debtor position to pay .] — 
If debtor Is in a position to pay 
petitioning creditor, no receiving order 
ought to be made against him without 
giving him some opportunity of paying 
or securing the debt. — He Maguiiu:, 
11923] 1 D. L. R. 1186 ; 51 O. L. R. 63 ; 
3 C. B. R. 880.— GAN. 


li. .] — The ct. refused an order 

sequestrating a debtor’s estate when 
it was clear that the sequestration 
would not lie for the benefit of the 
creditors. — F indlay v. Beet a r (1921). 
42 N. L. R. 19.— S. AF. 
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VoL IV.—Bankraptcy. CaseB 1500a— 1579a. 


1500a. Order against firm ** other than ** partner i 
not served with bankruptcy notice.]— i2e 

Debtors (No. 807 op 1922), Ex p. Debtor, ' 
No. 887a, arUe. | 

1508. Add. Annotations : — Apld. Re A Debtor, i 
[1922] 2 K. B. 109. Consd. Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120; 
Reid. Re A. M., [1926] Gh. 274. Mentd. 
Hawkins A Sunderland v. Duch4 (1921), 90 
L. J. K. B. 913. 

1513. Add. Annotation : — ^Refd. Re A Debtor, 
[1920] 1 K. B. 461. 

1515a. Application opposed by official 

receiver.] — Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of the 
order, been paid in full, & the official receiver 
sta,tes that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination, the registrar 
,is not bound by that opinion, though in the . 
independent exercise of his discretion ho 
ought to give proper weight thereto. — Re A 
Debtor (No. 440 op 1918), [1920] 1 K. B. I 
461 ; 89 L. J. K. B. 113 ; 01 Sol. .To. 117 ; 
[1920] B. & 0. R. 31 ; euh nom. Re A Dbiitor, * 
Ex p. Tub Debtor v. Petitioning Orriiitor'^ / 
& Official Receiver, 122 l.i. T. 354, C. A. I 
All debts paid In full.] — Re A 
Debtor (No. 440 of 1918), No. 1515a, ante. 

1620. Add. [1920] 1 K. B. 401; 89 

L. J. K. B. 113; 122 L. T. 351; [1920] 
B. & O. R. 31. 

1541a. Failure to disclose security.] — 

Re A Debtor (No. 1307 of 1921), No. 1307a, 
ante. 

1545a. Sequestration In Scotland.] — Re A 

Debtor (No. 199 op 1922), No. 389a, ante. 

1548a. Power to make charging order 

on balance of funds in court.] — A debtor, 
against whom a receiving order had boen | 
made, paid money into ct. to satisfy his debts 
in fuil. The receiving order was tlien ; 
rescinded by an order which directed the 
official receiver, after paying the debts A | 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor. 

A subsequent unsatisded judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon tiie balance of the funds in | 
the hands of the official receiver : — Held : (1) i 
the registrar had jurisdictioa to make the I 
order ; (2) the registrar’s jurisdiction was i 
derived through the jurisdiction of the judge 
of the High Ct. to whom for the time beii^ 
bkpcy. matters were assigned exercising his j 


bkpcy. jurisdiction. — Re Prior, Ex p. Prior, 
[1921] 3 K. B. 333 ; 90 L. J. K. B. 1222 ; 
sub nom. Re Debtor, Ex p. Debtor (No. 
718 OF 1920), 126 L. T. 727 ; [1921] B. & 
O. R. 124. O. . 

Receiving order discharged subject to 

condition — Condition not tuUUled — Rescission 
of discharging order.] — Debtor, a barrister, 
was entitled on the death of bis mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-live. The petition 
was filed on July 19, 1923. His present 
indebtedness amoimted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. bad been going on since 
July 16, 1923. Owing to a delay in 'raising 
tills loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
appealed ; Sc upon debtor undertaking 
during the intorval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jru. 1, 1924, in order that, 
in tlio event of his death during tliat pt'riod, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged tlic receiving order Sc dismissed the 
petition without projudice to anotlmr petition 
being presented if the loan was not carried 
through Sc t»etitionmg creditors’ debt not 
paid on or before Jan. I, 192 4. Up to 
Dec. 20, debtor liad not insured his life 
pursuant to his undertaking Sc petitioning 
creditors then moved to commit debtor for 
contempt. The Ot. of Appeal allowed debtor 
throe hours within which to InHiiro his life, 
Sc a cortillcato being produced showing that 
this had been done, the ct. made no order 
except that debtor Hhuiild pay the creditoi|8’ 
costs. Hubsoquontly debtor having again 
broken his undertaking by not completing 
the insurance on hts life, the Ot. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar. — Re A Debtor, Ex p. 
The Debtor (No. 1088 of 1923), [1924] 
B. & G. H. 1 , O. A. 

1554. Add. Annntaiione : —Mentd, Maatschappij 
voor FornlB(‘nbo7Jt v. Shell 7’ransport ^ 
Trading Go., f J923] 2 K. B. 106 ; Knight t>. 
Ponsonby, [1925] 1 K. B. 545. 

1569. Add. Annotation : — Consd. Re Forder, Forder 
V. Forder, [1027] 2 Ch. 291. 

1570. Add. Annotation : — Apld. Re A Bankruptcy 
Notice, [1024] 2 Oh. 76. 

1570a. Effect ot — On transactions pending 

appeal from receiving order.] — Re Wiozell, 
Ex p. Hart, No. 1893a, post. 


part IV. sect. 6. 

1854 1. Jn gtnrral — Debtur conaentlng 
to order ,] — Whore a petition for a 
rooeivluff order has boon filed Sc servod, 
debtor should not make an authorised 
assUrnmont, but should notify petition- 
ing eroditor, or his sole., that he, tbo 
debtor, consents to a recelvlnir order. — 
Jte Laloxde, [192A] 1 D. L. K. 1016 ; 


65 O. L. 11. 270 ; 4 C. B. It. 416.— CAN. 

St. On person holding himself out 
as member of partnership .] — A ro- 
ouiviuF order made against a partner- 
ship will include a iiorson who has 
held himself out as a member tbentot. 
— lie Maiv Ci>oak Ce., 11926] 1 

D. L. IL 290.— CAN. 


PART IV. SECT. 7. 

1575 II. To maltlr debtor to pay ] 

— A recelvlnir order dli’ooted not to ishue 
for seven days & not then to issiio 
if petitioner’s claim, Indudinir the 

of the petltiim, sallrilud . — lie 

Maouihk, fl92.3J 1 D. L. R J1H6; 

O. L It. G3; 3 C. B. It. 8K0.— CAN. 


J.S. 
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Part V. — Adjudication Order. 


1608. Add, Annotations : — Retd. Be Wilson, Ex p. 
Salaman, The Trustee v, Keith, Prowse 
(1926), 133 L. T. 814 j Re Wait, [1927J 1 Oh. 
006. Mentd. Be Wigzell, Ex p. Hart, [1921] 
2 K. B. 835 ; Be London County Commercial 
Boinsurance Office, [1922] 2 Oh. 67 ; Scran- 
ton’s Trustee v. Pearse, [1922] 2 Oh. 87 ; Be 
Harrington Motor Co., Ex p. Chaplin, [1928] 
(>h. 106; Be Regent Finance & Ciuarantt»c 
(’orjm. (1930), 09 L. Jo. 283. 

1619. Add, Citation 11 Cox, 0. O. 360. 

1620. Add, Annotation: — Retd. Hawkins A Sun- 
derland V. Duchd (1921), 90 L. J. K. B. 913. 

1624. Add, Annotation : — Consd. Hawkins & Sun- | 
dorland v, Duchd (1921), 90 L. J. K. B. 913. 

1626* Add, Annoialiun : — Retd. Hawkins & Sun- ' 
derland v. Duchd (1921), 90 L. J. K. B. 913. 

1627. Add, Annotation : — Mentd. Be Cooke, 
Winckley v. Winterton, [1922] 1 Ch. 292. 

1636. Add. Annotation: — Consd. Re Griffiths, 
Jones V. Jenkins, [1920J Ch. 1007. 

1687. Add. Annotation : — Dbtd. Re Griffiths, Jones 
V Jenkins, [1926] Oh. 1007. 

1638. After tills case add ** On duty to maintain 
wife.] — See Husband & Wife, No. 596a.” 

1642. Add, CiUdim : — 39 L. J. Bey. 46. 

1646. Add, Annotation : — Mentd. K. n. Customs & 
Excise Oomrs., [1928] A. C. 402. 

1647. Add. Annotation : — Retd. Holden v. South- 
wark Oorpn., [1921] 1 Oh. 650. 

1656. Add. Annotation : — Consd. Re Boulton, Ex p. 
Moncriefl v. Official Receiver (1926), 135 
L. T. 461. 

1667a. .] — The partners of a firm, 

which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
a joint &> several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the oo. Upon the subsequent 
bkpey. of the firm & the individual partners : 
— Meld: (1) bkpts. had by the guarantee 
contracted a ” debt provable in the bkpey. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it ” within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existing 
debt, & their discharge must be suspended 


for a period of two years ; (2) the ct., upon 
the particular facte of the case, granted each 
partner a certificate Hjat his bkpey. was 
” caused by misfortune without any mis- 
conduct on his part,” the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ” mis- 
fortune without any misconduct ” within 
sect. 26 (4), discussed. — Be Boulton 
Brothers & Co., [1927] 1 Ch. 79 ; sub nom. 
Be Boulton Brothers & Co., Ex p. Mon- 
CBiEPP V. Official Receiver, 96 L. J. Ch. 
00 ; [1927] B. & C. R. 1, C. A. 

1666. Add. Annotation : — Reid. Sevenoaks U. D. C. 
V, Twynam, [1929] 2 K. B. 440. Mentd. Re 
8imms, [1930] 2 Ch. 22. 

1667. Annotation : — Reid. Re Debtors, [1927] 


1670. Citaiion : — For ‘‘ 26 L. J. Bey. 29 ” read 
” 30 L. J. Bey. 29.” 

1676. Add. Annotation : — ^Mentd. McDonald v. 
Nash, [1924] A. C. 625. 

1731. Add. Annotation : — Reid. Be Debtors, [1927] 
1 Ch. 19. 

1735. Add. Annotation : — Reid. McDonald v, Nash, 
[1924] A. C. 626. 

1766. Add. Annotation : — Reid. Re Border, Border 
V. Border, [1927] 2 Ch. 291. 

1771. Add. Annotation : — Reid. Be Border, Border 
r. Border, [1927] 2 Ch. 291. 

1775a. Surplus assets alter payment ol com- 

position.] — Bkpt. mabde a composition with 
his creditors, which was approved, & the 
cash required to satisfy the composition 
hav^ been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
— Held: although the order of annulment 
contained no express provision as to the 
vesting of an^ surplus assets, on payment of 
the composition the estate of debtor, i.e. tha 
surplus after satisfy!^ the composition, 
would, by necessary implication, revest in 
debtor. — Flower v. Lyme Eeqis Corpn., 
[1921] 1 K. B. 488 ; 90 L. J. K. B. 355 ; 124 
L. T. 463 ; 37 T. L. B. 146 ; 65 Sol. Jo. 133 ; 
[1920] B. A C. R. 138, C. A. 

1781. Add. Annotation : — Reid. Be Border, Border 
v. Border, [1927] 2 Ch. 291. 


PART V. BBOT. 1. 

di. Want of as^t$.) — 

Where thero are no aesota the making 
of an order for adjudioatlon to in the 
dtooretion of tlio ot. — He Bara.kat, 
[1920] N. Z. L. 11. 134.— N.Z. 

1698 ill. . 1 — Suqueatration 

of the estates of a debtor wan pro- 
nounoed in tho sheriff ot. of L. in 1900. 
The truatee was subsequently dto- 
oharged, but bkpt. never obtained hto 
" ' He, however, continued to 


carry on biudness & inoorrod now debts. 
In 1922 one of the now creditora pre- 
sented a petition In the same ot. for 
8uque.<ftratlon of debtor's estates ; — 
Held : in the olroumstanoes Bkpey. 
(Scotland) Act, 1913 (o. 30). s. 16. did 
not make iuoompotont a new award of 
sequestration.— -OooK v. M*DoaoALU 
[1923] 8. O. 88.— BOOT. 

PART V. SECT. 8, BUB-SECT. 1. 

8v. On cfuUtcl mortgage by debtor .] — 


The validity of a chattel mtge. given 
by debtor who to subsequently ad- 
judicated bkpt must be determined 
as at the time of such adjudication. — 
Re SaCXDEBS ALBBBTA CX>LUKRlBa, 
Ltd., [1935] 3 D. L. R. 323: [19251 2 
W. W. R. 122 5 C. B. R. 727.— OAN. 

PART V. SECT. 3, SUB-SECT. 8. 

In filing petition — 
' -Re Hastis, (19261 


■ (p. 188)1. Inj 

Oreditorpreiudiced, ]— ih 
N. Z. L. R. 428 — N.Z. 
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VoL IV.— Bankniptesr. Cases 1800— 1894a. 


Part VI. — Official Receiver, Special Manager, and Interim 

Receiver. 


1800. Add. Annotation : — Mentd. It. v. Minister of ; 
Health, Ex p. YafEe, [1930] 2 K. B. 98. 

1808a. On grant of administration — Estate of un- I 
discharged bankrupt — Whether estate of ' 
trustee divested — After-acquired property.] — ‘ 
An order under 1914 Act, s. 130, for the 
administration of the estate of a deceased 
undischarged bkpt. according to the law of 
bkpey. is not a second or subsequent receiving 
order or adjudication within s. 39 so as to 
divest the estate of the trustee in bkpey. in 
favour of the official receiver under the 
administration order; but bkpt. ’a estate, 
including any after-acquired property, re- 
mains vested in his trustee in bkpey . — lie i 


Sarjbant, [1923] 2 Oh. 302 ; 120 h. T. 825 ; 
fiuJb nom. lie Sarjeant, Ex p. Official 
Receiver. 92 L. J. Oh. 620; 0923] B. & 
O. R. 03. 

— — — Sec, now, Bkpey. 

(Amendment) Art, 1920 (c. 7), ». 3. 

1826. Add. Annotation: — Refd. lie A Debtor, 
[1920] 1 K. B. 401. 

1863. Add. Annot(Uions : — Refd. Everett v. 
Griffiths, [1920] 3 K. B. 103. Mentd. More r. 
Weaver, [1928] 2 K. B. 620. 

1879a. Application by receiver for annulment of 
adjudication -Whether receiver entitled to 
costs.]— /iV A. & M., Nu. 220a. ante. 


Part VII. — The Trustee and Committee of Inspection. 


1889. Add. Annotaiiona : — ^Apid. AV R<*griit 

Finance & Guarantee (Virpn. (1030), 09 Jj. .fu. 
283. Consd. Be Wigzell, Ex p. Hart, [1921] 
2 K. B. 835 ; Scranton’s Trustee v. Poarse, 
[1922] 2 Oh. 87. Dlstd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. Refd. Be liondon Ck)unty 
Commercial Reinsurance Office, [1922] 2 Ch. 
67 ; Be Wait, [1927] 1 Ch. 000. Mentd. Be 
Harrington Motor Oo., Ex p. (Tiaplm, [1929] 
Ch. 106. 

1890. Add. Annotaiiona : — Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. Dlstd. Be 
Wilson, Ex p. Halaman, The Trustee v. 
Keith, Prowse (1925), 133 L. T. 814. Refd. 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; 
Re London County Commercial Reinsurance 
Office, [1922] 2 Ch. 67. 

1802. Add. Annotaiion : — Mentd. Upton v. Boll, 
[1924] 1 K. B. 701. 

1893. Add. Cilationa .*—122 L. T. 36 ; [1918-19] 
B. & 0. R. 249. 

Add. Annotaiiona : — Apld. fie Regent Finance 
& Guarantee (’orpn. (1930), 09 L. .To. 283. 
Consd. Be Wigzell, Ex p. Hart, [1021] 2 K. B. 
835 ; Scranton’s Trustee v. Pearse, [1022J 2 
Ch. 87. Distd. Be Wilson, Ex p. Salaman, 
The Trustee v. Keith, Prowse (1025), 133 
L. T. 814. Mentd. Be Harrington Motor Co., 
Ex p. Chaplin, [1928] Ch. 105. 

1893a. Duty not to take advantage of mistake 

of fact.] — ^A. receiving order was made 
against a debtor, who thereupon applied for 
& obtained a stay of the advertisement of 
the reoeiving order dc all proceedings there- 
under pending an appeal therefrom. The 
appeal was subsequently dismissed A; an 
order was made adjudicating him bkpt. At 
the date of the receiving order bkpt. had an 
account at a bank. After the making of the 


receiving order & ponding the hearing of the 
appeal bkpt. paid into the bank £165 which 
ho had collected from his debtors, & drew 
out of his account£100. Tho bank acted in 
good faitli & received ds paid those sums in 
ttio ordinary course of business witliout 
knowing that a receiving order had been 
made against bkpt. The trustee in bkpey. 
claimed a declaration that the sums paid 
into tho bank after the date of the receiving 
order vested in him as trusteo f/c/d ; (1) 
the sums paid into tlio bank by bkpt. after 
tho date of the receiving order became by 
virtue of 1014 Act, ss. 18 (1), 37 (1), 88 (a), 
the property of his trustee in bkpey. ; (2) tho 
bank were not entitled to credit themselves 
with tho payments out to bkpt., as tliose 
transactions took place after tho date of the 
receiving order & wore therefore not pro- 
tected by sects. 46 A 46 ; (3) there was 

nothing dishonest in the trustee enforcing 
the rights given to him by the Act, &> tho 
action of the ct. in staying the advertisement 
& proceedings could not operate in any way 
in derogation of the rights of tho trustee. — 
Re WiazELL, Ex p. Hart, [1921] 2 K. B. 
835 ; a%d> nom. Re Wiozbll, Ex p. Trustee, 
90 L. J. K. B. 897 ; [1921] B. k 0. R. 42 ; 
Bub nom. Be Wigzell, Ex p. Trustee v. 
Barclays Bank, I/td., 125 L. T. 361 ; aub 
nom. Re Wiozbll, Hart v. Barclays Bank, 
37 T. L. B. 526 ; 65 Sol. Jo. 493, G. A. 


Annotations .'—As to (2) Olstd. Re Wilson, A’x p. Halaman, 
Tho Trustee v. Keith, J'rowse (1025), 133 L. T. 814. As 
to (3) Consd. Boranton's Trustee v. Pearse, [1022] 2 Ch 87 
Bold. lie London County Commercial liolnsurance Offlco, 
[1022] 2 Ch. 67. 


1894a. Duty to recover statutory debt,] — 

In 1919 debtor paid deft., a bookmaker, 
various cheques for bets lost on horse racing, 
A these cheques were cleared tluough various 


PART VI. SECT. 8 . 
sw. When court wtU appoint. ] — 
Petitioner must conTinoe tho ot. that 
an interim receiver is necessary to 

S rotect the creditors* interests. — Re 
lANAOiaN Coal Supply, Rx p. 
STAPLB8 Bell Inc.. [1024] 2 D. L. K. 
831 ; 4 O. B. R. 67T.— CAW. 


m i. .] — Re Canajoian Coal 

Supply, Rx p. Staples Bell Inc., 
[1924] 2 D. L. B. 831 ; 4 C. B. R. 577. 
—CAN. 

BZ. Order of appointment contain f no 
undertaktng as to damaafs petitiomno 
credUor — Undertakina not diseharged on 
terminalton of appointment.] — Re Japk- 

227 


ri92fij 1 D. L. 
it. 482.— CAN. 


B. 1180 ; 58 


PART VII. SECT. 1. 

sa. RepreitrntaUve of creditor 
rnfwce righU.} — Re HKasrr, h i 
CoLDSTKIN, [19281 3 D. L. It. 

C. li. K. 84.— CAN. 
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banks, as holders. On Aug. 30, 1020, debtor 
was adjudicated bkpt. on Mar. 30, 1021, 
bis trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Buies, 1015, r. 123. Deri, took the 
point that such an action ought not to be 
brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Re Condon, 
Ex p. James, No. 60, ante : — Held : the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), s. 2, A the decision 
of the Uouse of Lords In Suiters v. Briggs {see 
Gaming & Wagering, Vol. XXV., p. 418, 
No. 213), was a statutory debt, & there was 
nothing in He Condon, Ex p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vestt^d in a trustee 
in bkpcy., it was a dishonest or dishonourable 
thing for him os an officer of the ct. to enforce 
it, As Judgment for the trustee in bkpcy. must | 
be entered in the action for the amount 
claimed. — Scranton’s Trustee v. Peabse, 
(1922] 2 Oh. 87; 91 L. J. Ch. 579; 127 
li. T. 698 ; 88 T. L. R. 029 ; 60 Sol. Jo. 503 ; 
[1922] B. & C. 11. 62, C. A. 

Annofalion : — Bold. He WIIhoii, hr p. Halanian. The Truhloe 
r. Keith, 1‘rowbo (IU26), 133 L. T. 814. 

1894b. Duty to act equitably — Recovery of 

money paid to bankrupt with approval of 
official receiver.] — On June 20, 1924, a 
receiving order was made agmnst W. on 
a petition presented on May 26, 1924, in 
respect of an act of bkpcy. on May 1, 1924. 
W. was a promoter of boxing contests & 
had in view at the date of tlie presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. lie appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. Ilis appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1916, r. 316, represented the 
official receiver, A. wiis told of the proposed 
boxing contest the judge held on the 
evidence that at the interview W. told A. he 
desired notwithstanding the receiving order 
to be allowed to sta^e the contest os the only 
hope of providing assets to meet the claims 
of his creditors, that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private puii>o8e8 but only for discharging 
the expenses of the staging of the contest 


Se to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & on agreement was executed by 
which he gave the Wembley authorities 
the right to collect aU moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him &> to 
recover the money collected by the Wembley 
authorities at the turnstiles : — Held : A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by liim in dischai'ging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activities 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make resps. pay those moneys over again 
for the benefit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory . — He Wilson, Ex p. 
Salaman, [1926J Ch. 21 ; 95 L. J. Ch. 58 ; 
133 L. T. 814 ; 70 Sol. J^o. 65 ; [1025] B. & 
O. R. 90. 

1895. Add, Annoiaiions : — Consd. Wigzcll, Exp. 

Bart, [1931 ] 2 K. B. 835 ; Scranton’s Trustee 
r. Pearse, [1922] 2 Ch. 87. Dlstd. Re Wilson, 
Ex p. Salaman, The Trustee v. Keith, Prowso 
(1925), 133 L. T. 814. Consd. Hv Regent 
Finance At Guarantee Coi-pn. (1930), 09 L. Jo. 
283. 

1896. Add. Annoiaiions : — Consd. Re Stokes, Ex p. 
Mellish, [1919] 2 K. B. 256 ; He Thellusson, 
Ex p. Abdy, [1019] 2 K. B. 735. 

1901. Add. Ayinoiaiion : — Mentd. Christoforides 
V. Terry, [1924] A. 0. 560. 

1903. Add. Annotation: — Mentd. Douglass i*. 
Lloyds Bank (1929), 34 Com. Cas. 263. 

1961a. Suspension of bankruptcy — Death of 

trustee.] — Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, &> 
the trustee appointed by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ot. of Oh. has jurisdiction, under 


PART VII. SECT. 2, SUB-SECT. 2. 

1911 ii. .J — Re London 

Ruidor Works, Ltd. (Out.), 11920] 4 
D. L. 11. 1121.— CAN. 

k i. Not aeeured creditor who has 

not rolurrf stcuritv .] — Re London 
Bridur Works, Ltd. (Out.), (1926] 
4 B. L.yi. 1121. -CAN. 

1943 i. HVio rnai/ appeal against 
deeisUm on election —Custodian not 
being creditor .] — The custodlau up* 


poiuted by the ofiloial receiver after au 
authoiitieu assigrumout under Bkpc 3 '. 
Act, If be Is not a creditor of the 
assignor, is not entitled to uppeid from 
the decibion of the olUdal rooeivor as 
chairman of the first meeting of 
creditors who, after posKlng on the 
admission or rejection of proofs of 
claim for the purpose of voting, has 
doclarod a ecrlaln person elected as 
trustee . — Re McCuubiucv, 11924] 2 
D. L. 11. 1123 ; 11924] 2 W. W. IL S18 ; 
4 C. B. It. 642.— CAN. 
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PART VII. SECT. 8, SOB-SECT. S. 

1959 ii. Conflid of interest tt 

diUg .] — Wliere a trust co was au 
authorised trustee in the bkpcy. of a 
limited CO., & certain directors & 
shareholders of the latter, having large 
claims against debtors’ estate, were 
also shareholders of tho trust co., ono 
being also a director. It was considered 
undesirable that tho trust oo. Rbould 
continue to act, & another trustee was 
appointed. — Re Suaw (Walter W.) 



V(d. IV.— Baabnptoy. Cases 19ais— 2U4. 


the Trustee Acts, to appoint new trustees. — 
Re Raphael’s Trust Estate (1870). L. R. 
9 Eq. 233 ; 39 L. J. Oh. 200 ; 18 W. R. 247. 

2007. Add. Annotation: — ^Mentd. Toronto Ry. v. 
Toronto City, [1920] A. 0. 440. 

2028a. .]--Where a trustee in bkpcy. 

with the sanction of the committee of in - 
spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of “ where the client 
& others are interested in a common fund.” 
i.e, bkpt.’s estate. & on such a taxation the 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amoimt of the fees 
paid to counsel on the written authority of 


the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should tiike 
a liberdi view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee. — Re Lavey, Ex p. Cohen & Cohen. 
[1921] I K. B. 344 ; 90 L. J. K. B. 246 ; 124 
L. T. 572 ; [19201 B. & O. R. 171. 

2064. Add. AnnotatUm Mentd. Ohristoforidos v. 
Terry, [1924] A. 0. 606. 

2071. Add. Annotation : — Mentd. Ohristoforidos v. 
Terry, [1924] A. O. 666. 

2101. Add. Annotation : — ^Mentd. Ohristoforidos v. 
Terry, [1924] A. 0. 666. 

2114. Add. Annotation : — Refd. Hovonouks U. 1). 0. 
V. Twynam, [1029] 2 K. li. 410. 


Co., Ltd., [19221 3 W. W. R. 119; 
68 D. L. R. 616.— CAN. 

PART VII. SECT. 4. SUB-SECT. 2. 

•b. To employ bankrupt at re- 
muneration — Approbation of court .\ — 
Held : the employment of bkpt. Sc the 
terms of his employment, including his 
remuneration, must have the appro- 
bation of the ct. ; the Hubsog^uent 
approbation Is unauthorised by Bkpt. 
& Insolvent Aet, 1857, s. 276. — Re 
Maokay, McOuinness V . Hollinqs- 
HEAD (1921), 65 I. L. T. 89.— IR, 
so. To accept tenderaA — When the 
trusloo is acoepting tenders, ho mnst 
have the wntton authority of the 
mapeotors to do so. — Re Brown Taxi 
Co. & DcmoiT Radiator Co. (1922). 
0 6D. L R. 130.— CAN. 

sd. To diapoae of property.] — 
When the trustee la soiling stock or 
transferring property ho must have 
the written authority of the luspootors 
to do 80 . — Re Browv Taxi Co. Sc 
DEfRoir Radiator Co. (1922), 65 
V. L. R. 138.— CAN. 

ae. 7’o len^e.] — On a motion under 
soot. 81 of Bkpcy. Act by a Heearo<l 
iredltor to reverse the tnistee’s mt or 
declsif)!!, ant lull ised by the creditor'. Sc 
inspoetorh, m leasing the plant of the 
bkpt. for the cuirent year . — Held : a 
trustee m bk]M v. has no power to 
lease under sect. 4. 3 of Bkpcy. Aet A: the 
lease was af'eoidliigly s<‘t aside. — 
Skchaut Fismkrikh, Ltd., lie Khwaud 
lli.\Nh.i>nio & .‘•'ONS Co. V. Canadian 
C urniT Mkn’h Tulst Assoi’v. (B. C.), 
11929] 4 D. li. R. 536 ; 2 W. W. R. 
413 ; 10 C. B. R. 565.— CAN. 

1983 i. Payment — Power to make — To 
complete contract,] — Debtor agreed to 
purebose goods ou oondition that 
should ho fall to complete payment ho 
should lose all the money paid. When 
all the payments had been made save 
the last one debtor became bkpt. : — 
Held : the trustee might pay the last 
instalment & retain the goods. — Re 
Lemibux Sc Oomso Motor Disitm- 
BUTORIE8 (1922). 69 D. L. R. 105 ; 1 
O. B. R. 464.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— A, 

i. RoTne creditora not notified.] 

f the trustee discovers that he has 
failed to send to some of the creditors a 
notice intended to be eent to ail, he 
should notify those who have been 
overlooked to file their proofs fic should 
advise them of what has taken place ; 
it is not necessary to call a now meet- 
ing . — Re Canadian Cereal & Flour 
Millb Co. (1922), 67 D. L. R. 234 ; 51 
O. L. R. 316 ; 2 C. B. R. 158.— CAN. 

2001 i. To realise to best advantage — 
Acceptance of tenders .] — The trustee 
must be governed by the advice of the 
inapeotors. Sc by ordinary business 
Judgment in delaying the acceptance 
of any tender for the purchase of 


debtor’s assets. — Re Canadian Cereal 
Sc Flour Milir Co. (1922), 67 1). L. R. 

— cAn ^ O. L. R. 316 ; 2 C. B. R. 158. 

PART VII. SECT. 5. SUB-SECT. 1.— 

B. (b). 

2008 li a. Accountant —Chargi 

for cUrk'a Rm«.]— Whore an acpount- 
ant’s work ts IndlsjtenHablu a trustee 
under Bkpcy. Act mav be allnwinl to 
cliargo ngainst the estate, as a dlsburso- 
nicufc subject to taxation, a fee f«»r 
his partnei’s work us accountant pro- 
vided the trustee ronouncos unv piollt 
thereby aocrutug to him But pay- 
ments ittailo to the trustee’s linn for 
the work of Its employees must bo 
cljsallow'ed as dlsbursemcntH. — Re 
BRYAvr, Tsard A' Co., [1925] 4 D. L. It. 
157 , 57 O. L. R 471 ; 5 C. B. R. 799. 
—CAN. 

sf. incurred before appoint- 
ment of insptctora.]- Sous.’ costs for 
servioc's teiuicrod prior to the appoint- 
luent of inspectors are not taxubte 
against the estate. — Re HioNrinrun 
(1922), 09 1). L It. 728 ; [1922] 2 
W. W. It. 1328.— CAN. 

sg. Solarifs of nauUir employees.] — 

A custodian or trustee in likpcy. can- 
not recover ns dislmrsemcnts, the 
salaries paid Its regular employees. — 
Re CfirvRIKR & sr)Ns, Lri»., 1192HJ 2 
W. W. R. n 1 ; 37 Man. L. R. 444 ; 10 
O. B. R. 27.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1,— 

B. (0). 

gl. .) — The taxation of at ruKt<»o 

In bkrwjy.’s bill of fces&dLsbursomouts 
will bo reopened whin It appears 
pnmd facie that imjuoper items have 
been Included. 1’roof that the taxing 
muster did not understand bow far the 
insncctors had approved the accounts 
will establish such a pnmd faeve case. — 
Re J. .Stanley Wedlock, Ltd., 
[1925] 2 D. L. R. 666 ; 5 C. B. U. 662.— 
CAN. 

2031 i. Rasis of taxation of solicitor's 
charges — A mount of costs Unitted.] — Re 
Meshlrvkyh, Ltd., [1924] 1 D. L. R. 
1037 ; 4 O. B. R, 493.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— I 

C. (a). 

2036 f. Order for payment — When 
granted — l^oceeds of sale handed over 
to debtor.}— Where debtor parts with 
property to a trustee who, in fraud of 
creditors, dlsposefl of It & hands over 
the prooceds of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the money 
which he received as a result of such 
sale. — C ameron e. Moseley. [19231 
3 D. L. R. 267.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. -H. 

sk. Trustee giving secret information 
to purthaser of part of estate — Right to 
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sd aside sale.] — Re Davies Footwear 
Co., Underiiilijs, Ltd. v. Barber 
(1023), 58 O. L. R. 467 ; 4 0. B. R. 
131.— CAN. 

fl. m/ct of JJankruptcy Act, 1914, 
a. 89.] — Above sect, is not Intended to 
confer a general Jiirisdictlou u|)on tb«' 
('t. of llkiu'v. to set nslile such a sale Sc 
thereby uiTuct rights ueuuired by pui’- 
(‘liasers - lit < ’hiunsid}. ; DionY v . 
Union Tui/mh.ic t'o. ok Ausi’ualia, 
1/lD. (1929), V. L. R. 217.— AUS. 

PART VII. SECT. 5. SUB-SECT. 2.— A. 

21261V a. --“I Vw/tncf 

— The tiUMtoo Is t«» he rontliinil to Uvo 
per eent. of the cuhIi receipts in all 
olienmstanees. unless the inspect om in 
writing Incrt'use too amount Sc the et. 
approvoH —Re Ruv’ant Jsaki) itr Co , 
[1925] 4 1). L. 11. 167 ; 57 (>. L. It. 
471 : 5 0. B R 799 ; mri/mr; [ 1 925 1 I 
D. L. It. 817 ; 5 C. U It. 393.- CAN. 

2125 Iv b. Meaning 1 

— Re .loilNHlON, [1925] 4 D. L. K. 220. 
—CAN. 

2125 ive. — .] -Bkpcy. Aet, 

1927 (e. 11), H. S'), tlocH not recognise 
5 per eent. of the cash ris'clptH as the 
onlhiarv commission alIowal)h> to a 
tiU'iteo In bkpcy. ; Imt merely llxcs 
5 per cent, as the limit of the ehargo 
to ho allowed, except with the appioval 
in writing of tlie Inspectors Sc of the ct. 
Under the cirr umstams's In the ptesont 
case a rommlsHlon of 3 jicr cent, pn 
both the leivelpU ie on the cash received 
hy the trnstoe under a eoinposltlon 
agreement was bold to be ruasonahlo. — 
Re (’m.viiThu Sc Sons, Lti>., (I92HJ 2 
W. W. It. Ill : 37 Man L. It. 144 . 10 
C. B. R. 27. -CAN. 

*’sm. Right to pnonty — Over Crown 
debts.] — Tho trustee Is entitled to be 

£ ald his foes Sc expenses in priority 
> the Crown . — Re Canadian Cari’KT 
& Comforter Manukacturino Co., 
Kx p. A.-G. FOR Canada, [19241 4 
D. L. R. 1307 ; 6 C. B. it 54.— CAN. 

■n. Oier claims for taxes,]— A, 

trustee In bkpoy. is entitled to retain 
his fees Sc exponsos out of tho estate In 
priority to tho Crown’s claim for sales 
taxes. — Re Toronto Mk'ial Sc Wahil 
Co. (1921), 67 I). L. R. 1 ] 1 ; 51 O. L. it. 
287 ; 2 C. B. R. 138.— CAN. 

go. Tho elaliii of tho 

trustee In bkpcy. for his cxp< nw's is 
payable In priority to the taxss owing 
by debtor to a municipality , — Re 
Adamh Shoe Co., Ax p. Town of 
Pk.vbta NO uisfiL.Nh, I192JJ 4 D. L. R. 
927.— CAN. 

■p. .} — The trustee In 

bkpcy.’s claim for bis foes Sc exfiensus 
always precedes the Crown’s claim 
for taxes under War Revenue Tax Af t 
—Re DAVT8, [1924] 3 D. L. R. 556 , 4 
C. B. R. 698.~CAN. 

st. — — Over claims by landlord ' - 
If the landlord’s claim urobc* animor 



CatM 2168 — 2428 . English and Empibe Digest Supplement. 


2168. AM. Aimoiaiion : — Mentd. Johnson v. 2176. Add. Annotation : — Refd. fencer v. Ash> 
Stephens &, Carter & Golding, [1923] 2 K. B. worth, Partington, [1925] 1 K. B. 589. 

867. 


Part VIII. — Proof of Debts. 


2844. Add. Annotaiion : — Consd. Re Moss, Ex p. 
Bveritt (1923), 93 L. J. Oh. 98. 

2868. Citations : — Delete “1 L. J. Bey. 44.’* 
2883. Add. Annotation: — Mentd. Steinberg “ 
Scala (Leeds), [1923] 2 Oh. 452. 

2385. Add. Citations: — affg. S. 0. avh nom. 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
0. A. ; revag. (1886), 17 Q. B. D. 770. 

Add. Annotations : — Refd. Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31 ; Anstruther- 


Gough-Oalthorpe v. McOscar, [1924] 1 K. B. 
716. 

2302. Add. Annotation : — Refd. Re Himnis, [1930] 
2 Oh. 22. 

2411. Add. Annotaiion : — Mentd. Burrell v. Leven 
(1926), 42 T. L. B. 407. 

2415. Add. CUaiion : — 1 Ves. & B. 112. 

2418. Add. Annotation Mentd. Re Simms, [1930] 
2 Oh. 22. 

2429. Add. Citation .*—15 L. J. Bey. 0. 


to that of tho Crown's claim for taxes, 
the tnistoe's claim for his fees &, 
expensos will count after the landlord’s 
claim.— i?c Davis, [1924] 3 D. L. li. 
666 ; 4 C. B. K. 698.— CAN. 

Pnority of debts generally, ace cases 
in Part Xll., post. 

q 1. Powr of court to enforce pay- 
iwmt.l— The ot. will not dispose of a 
petition for an order for immediate pay • 
mont of tho truHtee's costs. — 
Attirb HKaiSTKKKD V. Hart (1922), 
68 D L U 193 ; 2 0. B. 11. 634.— 
OAN, 

■V. Non-payment of fera — Whether 
around for aeUing aside comjjosillon .] — 
Lakk Sr. JoHKPii Hotel v. Gruhlkau 
(^1^928h^ 11. 46 K. B. 1 18 ; IOC. B. 11. 

PART VII. SECT. 6, SUB-SECT. 2.— 

B. (b). 

■w. Duty to obtain indemnity — 
Valurofcmatc uncertain.] — Where there 
is any doubt as to the value of the 
estate an authorised trustuo should 
before proceeding with its ndinlnis- 
tration, obtain an indemnity from the 
creditors. — Re (3umi* (1921 ), 69 U. L. 11. 
202 : 61 O. L. 11. 118 ; 2 C. B, 11. 66.— 
GAl/. 

PART VII. SECT, e, SUB-SECT. 1.— B. 

2169 I. Receiver handina over assets 
to trustee — Whether lien for charges — 
Whether locus standi to impeach 
imnagement of trustee. ] — Held : ( 1 ) t ho 
interim receiver’s fees & exponws wore 
a first ohargo upon the assets, &; should 
bo paid ill priority to other fees & 
expensos, in the administration ihoreof ; 
(2) no one except the creditors can 
attack the trusteo upon the ground 
that ho has mismanaged the fMBcato. — 
Re auMe (1921), 69 D. L. li. 202 ; 61 
O. L. 11. 118 ; 2 O. B. R. 66.— CAN. 

2159 11. .J— Before tho 

making of tho receiving onler debtor 
oo. made an asHignmont to T., an 
authorised truhtoe, wlio had no know* 
ledm that a bkpry. petition Imd boon 
fllea before the assignment: — Held: 
T. having acted innooentlv. ought to 
leceivo remuneration for his sorvioos. 
>> hlch must be treated as an expendit ure 
of t he trusteo. rankli^abead of the claim 
of tho Crown. — Re Toronto Mrtal tc 
WAHfK Oo. (1921), 67 D. L. K. Ill ; 
61 1). L. U. 287 ; 2 O. B. R. 138.— 
CAN. 

sx. liauhntyt insured for benefit of 
^editor— Policy moneys held in trued 
tor^crfdttor.]—]tc Wilnkb (OnL), 
[1928] 2 D. L. 11. 390 ; 8 O. B. R. 616. 
— CAN. 

iv. Trustee earrynig on business^ 
JMtlity for goods supplied.]— Re 
Alxjbd Oil & Gas Co.. Smith «. 


Trustkk (Ont.), [1928] 2 D. L. R. 
986 ; 10 C. B. R. 69.— CAN. 

PART VII. SECT. 9, SUB-SECT. 1.— B. 

■z. Who may vote — Wife of bank- 
rupt.] — Bkpey. (Scotland) Act, 1913, 
s. 00, enacts that the wife of the bkpt. 
shall not bo entitled to vote in the 
election of the trustee, but that in all 
other respects she may bo ranked as a 
creditor. Sect. 7 1 enacts that a 
majority in number & value of the 
creditors, present at any mooting duly 
call* d for the purpose, may remove tho 
truH« 00 : — Held : the wife of the bkpt. 
was not entitled to vote for tho removal 
of the trustee in respect that the 
removal of tho trustee was nothing 
more than a stop in tho procedure for 
electing a now Irust-eo. — MacNauoiit 
V. SIKVWUIOHT, [19281 S. C. 687. — 
SCOT. 

PART VII. SECT. 9, SUB-SECT. 1.— 

C. (a). 

sa. For good cause.] — If a trustee 
in bkpey. acts throughout with the 
consent of the creditors. 3: if his 
appomtmont os trustee is confirmed 
at a goneral meeting of croditors, there 
oau bo no grounds for dismissing him 
from office. — L anoloib v. Lrmtke, 
Re Gabdnkr (1922). 66 D. L. R. 128.— 
CAN. 

PART VII. SECT. 9, SUB-SECT. 3. 

2286 i. Revocation of order of release — 
To enable trustee to administer after- 
acquired pro-perty — Estate administered 
in ignorance of exvdence of property .] — 
Re Watson (1927), 61 O. L. R. 173.— 
CAN. 

PART VII. SECT. 10. 

sb. Pouter — To override creditors* 
instructions to frusfre.] — Where at a 
creditors* first meeting they instruct 
tho trustee to give priority to certain 
claims : — Semble : it is not competent 
for the inspectors to override such 
instruotlons. — Re Olympia Caps Co., 
Ltd., Et p. Bedali. [19271 1 D. L. R. 
907 ; [19271 1 W. W. R. 131.— CAN. 

• 0 . Brerciae of powers — Must act 
personally.] — Re Brown Taxi Co. & 
Dktrott Radiator Co. (1922), 65 

D. L R. ISC.— CAN. 

2298 I . — —To consent to appointment 


440 ; 7 C. B. R. 594 ; varying, [1925] 
1 D. L. R. 34 ; 7 C. B. R. 03.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 1. 

2386 ii. Bankruptcy Act, a. 41.1 

— The above soot, does not give persons 
not othorwlse entitled to recover from 
bkpt. a right to prove against his estate 
beteuse of an obligation to a third 


person. — Re Excelbiok Electric 
Dairy Machinery, Ltd.. [19231 3 
D. L. R. 1176 : (1922), 62 O. L. R. 
225 ; 2 C. B. R. 699.— CAN. 

■d. Debt due from ttasociation pro- 
hibited from dealing on credit system.] 
— Heid : not provable. — Re Kelvino- 
TON Grain Growers* Co-operative 
Assocn., [1924] 1 D. L. R. 249.— 
CAN. 

PART VIII. SECT. 4. SUB-SECT. 3.— B. 

2427 i. Bankruptcy of purchaser — 
Part delivery before bankruptcy — Can- 
cellation of contract.] — The insolvent 
00 . agreed to buy sugar, to bo delivered 
in fixed monthly iuHtalments. After 
ceiioin deliveries had been made the 
sugar CO. intimated that there would 
bo no more deliveries until tho out- 
standing account for previous do- 
llverUw was settled. Tho insolvent 
00 . made no demand for deliveries & 
the sugar co. made no tendoi : — Held : 
tho sugar co. could not he permitted to 
llo by until tho whole period of the 
eontiaot was up 3c then claim damages 
for the failure to call for delivciy during 
ottoh of tho preceding months. — Re 
Rockland Cocoa & Chocolate Co. 
(1921), 64 D. L. R. 644 : 61 U. L. R. 
19 ; 2 C. B. R. 43.— CAN. 

2428 i. Resale by vendor — I^oof 

for loss on resale.] — Held : tho vendors 
could prove for such damages as they 
would have been entitled to recover 
agulnpt the insolvent for the breach of 
the contract . — Re Hachbobn (1922), 
67 D. L. It. 227 ; ,61 O. L. R. 312 ; 2 

C. B. R. 224.— CAN. 

2438 I. Payment in foreiyn 

currency.] — Held: the vendor entitled 
to prove for an amount equivalent 
in value to tho amoimt payable in 
foreign ourrenoy . — Re MoKay (1922), 52 
O. L. It. 466 ; 3 C. B. It. 462.— CAN. 

2438 li. Ooods not reasonably 

fit for required purpose.] — Held: the 
value of the good‘< should be estimated, 
the damages incurred by the purchaser 
deducted. Be the balance proved for. — 
Re Scotland Woollen Mills Co., 
^2^2 D. L. R, 274 ; 3 C. B. R. 636. 

se. Sate d: purchase in bulk .] — Claim 
of purchaser to rank on estate of ven- 
dor disallowed . — Re White, [1926] 1 

D. L, R. 11S9; 68 N. S. li 1 ; 6 
C. B. R. 511.— CAN. 

PART VIU. SECT. 4, SUB-SECT. 8.-0. 

2448 iv. For ftdl amount 

of rent due — Notwilhstandinq agreement 
for reduction of rent in comnderation of 
compromise — Compromise not carried 
ow4.1 — Re Martins. Ltd. (N. 8.), 
[1926] 2 D. L. R. 686 ; 7 a B. R. 486. 
—CAN. 
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2455. Add, Annotatim : — ^Mentd. Bicbmond r. 
SaviU, [1926] 2 K. B. 630. 

2458. Add. Annotation : — Consd. Re TIoiilder. [1029 ] 
1 Ch. 205. 

2459. Add. Annotation : — Mentd. Re Farrow’s 
Bank, [1921] 2 Oh. 104. 

2463. Add. Citations: — affg. S. C. aui nom. 
Morgan v. Hardy (1887), 18 Q. B. D. 646, 
O. A. ; ret^sg. (1880), 17 Q. B. 1). 770. 

Add. Amiotaiions : — Reid, Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 31 ; Anstriither- 
Oough-Calthorpe v. McOscar, [1024] 1 K. B. 
716. 

2467. Add. Annotaiions : — ^Refd. Re Ijister, Ex p. 
Bradford Overseers dc Bradtord Corpn., [1920] 
Ch. 1 49. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. C. 384; Wise r. 
Lansdell, [1021] 1 Oh. 420 ; Leitch v. Emniott. 
[1020] 2 K. B. 236. 

2491. Add, Annotation : — Mentd. Re Debtor, [1929] 
1 Ch. 302. 

2508. Add. Annotation : — ^Expld. Re ITouldor, 
[1029] 1 Ch. 205. 

2509. Add. Annotation : — ^Dlstd. Re lloulder, [1929] 

1 Ch. 203. 

2514a. Payments received from other sureties.] 

— In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an inHuraueo 
' oo. The loan was secured by the joint & 
several covenant of the borrowers & the | 
luretiea & by a mtge. & further charge on the 
bori'owers’ life policies. The loan was rej)ay- 
able by instalments sprefvd over five years, 
but, if a borrower or surety b<jearno bki)t., it 
was immediately repayable. On J.in. 10, 
1924, a receiving order Wiis niade against oru* 
surety, H., on his own petition, & on Jan. 2.3 
he was adjudicated bkpt. At the dat«* of 
the receiving order the amount duo t<j the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on .fan. 13, 1920. they put 
in a proof for that amount in 11. 's bkiicy. 
Between the date of the receiving order & the 
proof, however, the crcditxirs had r€*cei\ed 
some £5,372 made up of £4,910 payments of 
principal & interest by the other suruties 
& £462 credited ex gratia as the surrender 
value of the policies wliich had really laps<‘d. 
The trustee in bkpey. applied to reduce the 
proof by £.5372 : — Held : as each surety 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpey. without giving credit for 
any sums received from the other co-sureties 
since that date, provided tliat they did not 
in the whole recover more than 20s. in the 


ipound. — Re Houldbr, [1929] 1 Ch. 205 ; 
snb worn. Re Houlder, Ex p. Kaiuuix.e e. 
Eaolk Star Dominions Insuranc e Co . 98 
L. J. Oh. 12 ; 140 L. T. 326 ; (1928J B. Jk. 
C. n. 114. 

2545. ifhi. AntioUiiion : — Expld. Re Kenlou. hi p. 
Kenton Textile Assocn. (1930), 09 li. .1. Ch. 
35S. 

2546. \dd. Arniotahon : Consd. Re Kenton, Ex p. 
Kenton Textile Assocn. (19.3(J). 99 L. J. Cn- 
3.58. 

2557. Add. Annoialion : Consd. Rr Kenton, Ex p. 
Kenton Textile Assocn. (193U), 99 ]j. .1. Ch. 
358. 

2560. Add. AnnutatUni Consd. Re Fi'idon, f.’.i* p. 
Fenton Textile Assocn. (1930), 99 L. ,1. Ch. 
35i>. 

2568. Add. Apinoiation : — Mentd. Verrin v. Dick- 
son (1029), 98 L. 3. K. B. 683. 

2591. Add. Annotation : — Consd. Hpencer v. Ash- 
worth, Partington, [1025] 1 K. B. 689. 

2597. Add. Citation 16 L. J. Bey. 9. 

2639. Add. Annotations : — Mentd. Falcon v. 
Famous Players Film C!o. (1925), 42 T. L. K. 
91; Rockitt v. Barnett, Pembroke & Slater, 
[1928] 2 K. B. 244. 

2646. Add. Annotation : — Dlstd. Re lloulder, [1029] 
1 Ch. 205. 

2647. Add. Annotation : — -Refd. fie lloulder, [1920] 
1 Ch. 205. 

2649. Add. Annotation : —Consd. Re lloulder, 
11929] 1 Ch. 205. 

2650. Add. Annotation : —Refd. Re IJoulder, [1929] 
I Ch. 205. 

2689. Add. Annotation : —Mentd. Omnium Tnsce. 
Corpn. V. United Ix^ndon Hcottisli Inscu. 
(1920), 36 T. L. H. 386. 

2703. idit. Innolnfion : Expld. Re l«%*nton, E.e . 
Kenioii Te\(ile Ash.kii. (1930), 99 L. .1. Ch. 
3.5H. 

2770. Add. Aniiolntion : — Refd. Dow*' v. Dowe, 
Snowdon V. Snowdon, [1928] P, 113. 

2771, Add. Annotation : —Refd. D»»we v. Dewo, 
Snowdon v. Snowdon, [1028 j P. 113. 

2790. Add. Annotation : — Mentd. Perrin v. Dick- 
son (1929), 98 L. ,J. K. JJ. '583. 

2806, Add. Annotation : —Refd. Dewe v. Dewo, 
Snowdon V. Snowdon, [1928] 1*. 113. 

2812. Add. Annotations : — Consd. Firman v. Royal, 
[1925] 1 K. B. 681. Mentd. Re Naters, 
Ainger v. Naters (1919), 122 L. T. 164. 

2815. Add. Annotation : — Refd. Campbell v. 
Campbell, [1922] P. 187. 

2851a. For what amount company may prove— 
Shares reissued. ] ( 1 ) Wh<*re a co. in pursuam'c 


PART VIII. SECT. 4, SUB-SECT. 8.— 

D. (a). 

2481 tv. Contingent on eunrivor- 

ship of toife.h^Be Laino (1921), 64 
D. L. B. 637 ; 51 O. L. K. II ; 2 
O. B. R. 38.— dAN. 

PART VIIL SECT. 4 . SUB-SECT. 8.— 
D. (b) ili. 

2624 U. BeAKDBJEwMoTHER- 

WKX.L Estatk, (1923? 4 D. L. B. 986 : 
affd. 25 O. W. N. 359.— CAN. 

1 L .) — Held : the snrety covld 

not rank on the estate before the 
creditor had been paid In fnU. — Be 
COUOHUN Sc Co., Et p. GUARANTBB 
Co. OP North Amsbica, (1923] 4 


D. L. R. 971 ; 3 W. W. 11. 1177.— 
CAN. 

2546 HI. ]— The contingent 

liability of a anret)^ who baa not boen 
called on to pay la a debt provable on 
the bkpey. of the principal debtor. — 
Re Fromknt, Alberta Lumber Co. v. 
Alberta Department of Aoricul- 
TTRE. (1926J 3 D. L. R. 877 ; (1926] 2 
W. W. R. 416 ; 5 C. B. R. 765.— CAN. 

2545 Jv. .] — A Burety who hag 

not paid or been excuaed becomes on 
the insolvency of the principal debtor 
a conditional creditor, 8t may as sueb 
prove big olatm agaizut the fnHolvent 

CHtAte. ROffXIUW, ETC. V. Hodohok, 

(1926} App. D. 97.— S. AP. 

sf. Creditor agreeing to pay off 
) debt due to another ereduor-^Agreement 
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not carried out.] — //eW; the ciedJ(«ir 
was entitled to rank oh a end it or lor 
the amount which ho had uym-d to 

f my off. — Be Bbnson-Joiinhion, Lu> , 
19241 4 D. L. it. 675 ; f. (\ IJ. »«• 
affd [192')] 1 D. L. n 999, H O 11 It. 
414.— CAN. 

PART VIII. SECT. 4, SUB-SECT. 8.— 
D. (b> iv. 

2660 1. Cn-eurfty'e HabUUy to eon- 
irtf/uli^m J— A can prove in the 

bkpey. of a co-Burety for contribution, 
allbough the proving surety hOH imt 
paW the creditor on^hlng,— Rr 1 uo- 
MEvr, Alberta Lumber ('» «'• 

Alberta Departcment - - ' 

'ruRE. (1925J 3 D. L. R. 377 ; 

W. W. K. 415 ; 5 C. B. It 7W CAN. 



Cases 2851a— 2978a. English and Empire Digest Supplement. 


of its arts, of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calls, &; the arts, provide tliat notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpey. of the ex-shareholder is 
only entitled to prove for the actual loss 
sulTcrcd, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by tlie new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for wJiich his 
breach of contract in failing to pay the calls 
rendered him liable. — lie Bolton, Ex p. 
Nouth British Artificial 8ilk, l/ro., [1930J 
2 Ch. 48 ; 99 B. J. Ch. 209 ; 143 B. T. 425; 
119291 U. & (\ B. 141. 

2875. Add. Annotation : — ^Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2901. Add. Annoiaiiona: — Refd. Performing Bight 
Soc. V. London Theatre of Varieties, [1924] 
A. 0. 1 ; Re Wait. [1927] 1 Ch. 000. 

2902. Add. Annoiaiiona : — Refd. lie Dent, Ex p. 
Trubtee, [1923] 1 Ch. 113 ; Performing Bight 
Soc. V. Bondon Theatre of Vari ties, [1924] 
A. O. 1. 

2002a. .] — By marriage articles in 1914, 

made between iiusband A; wife A three 
trustees, it was agreed that, after the intended 
marriage, on indenture of settlement should 
be executed A that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, tt> Ixj held, subject to life int/crests 
in favour of husband A wife, upon trusts to 
be mutually agreed betw«*en the trustees of 
the wdtlement. It was further agreed that 
th(» first trustees of the settlement should be 
tlie three trustees of tlic articles therein 
named, A tliat if they or either of them 
should fail to accept the trusteeship of the 
8<*ttlement, then such other person or persons 
as the spouses should nominate ; A that in 
the meantime until the execution of the 
settlement the persons in whom such 
property sliould be vested should hold the 
same upon the trusts of tlie settlement. The 
maiTiage was solemnised on the day of the 
execution of the ailicles. On the death of 
his father on Feb. 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 18, 1919, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 

PART Vni. SECT. 4, SUB-SECT. S.—L. 

2903 i ( 'otamutng cofUracta generally 
— Debtor failing to complete.}— Held : 
the cnulitoru entitled to be paid 
the daiimgeH tnistainod in respect of 
the unexptrod portions of the contract. 

—He McKay (1922), 62 O. L. U. 460 ; 

S O. B. R. 463.-CAh. 


of whom there were three A of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife A children. On Dec. 6, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpey. moved for a declaration that the 
settlement A the transfer of the property 
purported to be made thereunder were void 
as against him : — Held : (1 ) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned A the trusts upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) oven if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3) ; (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. A was void by reason of 
its execution within two years of the com- 
mencement of the bkpey. — Re Dent, Ex p. 
Trustee, [1923] 1 Ch. 113 ; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 32 ; [1922] B. A C. B. 137. 

2934. Add. Annotation : — Distd. Re Houlder, [ J 929] 
1 Ch. 205. 

2955. Add. Annotation : — Distd. Re Pitchford, 
[1924] 2 Ch. 260. 

2978a. Proof by plaintiff against bankrupt defen- 
dant — Stay of action after bankruptcy — Proof 
in bankruptcy for amount claimed in action.] 
— On Oct. 25, 1920, reap., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum ot 
£650 for commission earned. On .lune 20, 
1021, the action was set down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb 2, 1022, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpey. of debtor for £63fL The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. judge reversed 
tlie decision of the official receiver A admitted 
the proof. On Sept. 29, 1923, pltf. lodged a 
further proof for £46 17a. 9d. for his unfaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Pltf. appealed, A on Feb. 11, 
1924, the county ct. judge reveieed his 
decision A ordered that the proof of the costs, 
amounting to £46 17s. 9a., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver; — Held: (1) as ptlf. 
had obtained no jud^ent dealing either with 
his claim in the action or the costs thereof, 
but h^ elected to stay his aA:tion A to prove 
in bkpey. for the amount claimed in the 


2906 I. Loan.} — Be Nomcn. Hallbtt 
& JouxsTON, Ex p. Johnston (Ont.), 
[1927] 3 D. L. R. foo ; 8 O..B. R. 295 ; 
affd. [19281 2 D.L. R. 686; 10 C. B. R. 
211.— CAN. 

PART VIIL SECT. 4 . SUB-SECT. 7. 
■f. Costs of solicitors retained to 
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oppose granting of recetving order .} — 
Held : the solra. were entitled to rank 
upon the estate of debtor for tho 
amoimt of their costs so incurred. — 
Re Tunnkll, Ltd., [19241 4 D. L. R. 
862 ; 66 O. L. U. 110 ; 6 C. B. R. 73.— 
CAN. 
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action, he was not entitled to prove for his 
untaxed costs of the action ; (2) (Astbuby, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or Uability 
certain or contingent to wliich debtor was 
subject at the date of the receiving order or 
to which he mighi become subject before hU 
discharge by reason of any obligation incurred 
before that date, within 1014 Act, s. 30 (3), 
& therefore was not provable. — Re Pitch- 
ford, [1924] 2 Ch. 200 ; sub nom. Re Pitch- 
ford, Fx p. Official Receiver, 03 L. J. Oh. 
541 ; [1024] B. & 0. R. 118 ; sub nom. Re 
PiTCHPOBD, Ex p. Official Receiver v. 
Hall, 131 L. T. 669, D. 0. 

2083. Add. Annotations : — Refd. Re Pitchford, 
[1924] 2 Ch. 260. Mentd. I-.ondon Steamship 
& Trading Corpn. v. Russian Volunteer Fleet 
(1926), 135 L. T. 607. 

2989. Add. Annotation : — Consd. Re Pitchford, 
[1924] 2 Ch. 260. 

2091. Add. Annotation : — As to (\) Refd. Abraham 
V. Buckley, [1924] 1 K. B. 903. 

2993. Add Annotation : — Consd. Re I*itchford, 
[1924] 2 Ch. 260. 

3001. Add. Citation : — sub nom. R. v. Sussex J.r., 
14 J. P. .To. 224. 

3038. Add. Annotation: — Consd. Re A Debtor, 
[1927] 2 Ch. 307. 

3049. Add. Annotation : — Refd. Re L. A. k 
B. P. M., OlTlcial Receiver v. The Debtors 
(1920), 05 L. J. Ch. 258. 

3050. Add. Annotation: — Refd. Re Debtor, [1028] 
Ch. 199. 

3052a. Parties represented by Inde- | 


pendent counsel.] — Although the ct. has 
power to go behind a judgitunit or com- 
promise, in order to asoortain whether a 
petition founded thereon has been properly 
presented, it will not do so whoi*o the part it's 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts.— Debtor, [1929] 1 Ch. 125 ; 140 
li. T. 136 ; sub nom. Re Debtor (No. 27 of 
1927), Ex p. Debtor v. Petitioning Creditor 
(1928), 97 L. J. Ch. 167 ; [1928] B. & C. R. 
34, D. C. 

3054. Add. Annotation: — Refd. Rc A Debtor, 
[1027] 2 Ch. 367. 

3058. Add. Annotation : -Refd. Re Home 
Colonial Inseo. ('o., 119301 1 Ch. 102. 

3059. Add. Annotation: -Refd. ih^ading Tru:t, 
Ltd. V. Spero, Spero v. Reading 'IVurtt, Ltd., 
[1930] 1 K. B. 102. 

3105a. Creditor money-lender — Contract harsh & 
unconscionable.]— A trustee in bkpey. has no 
power to reject or reduce a proof by a morw'y- 
lender, on the gi’ound that the contract is 
harsh & uncouscionnble, siielv power being 
vestiul in the ct. alone. — Re Aumstuong, 
Ex p. Luton (1926), 95 L. J. Ch. 181 ; [1926] 
B. &C. It. 21. 

3134. Add. Citations: — svbnom. Rc Byiiom, Exp. 
Kckkuhimy, 22 L. J. Bey. 27 ; 17 ,Iur. I OS. 

3137. Add. Annotation : — Mentd. Ro .lubileo 
Cotton Mills, [1922] 1 Ch. 100. 

3140. Add. Annotations:-neid. yfc Debtors, f 1927] 
Ch. 19. Mentd. Ra A Debt»»r, [1929] 2 
Cf). 116. 


PART VIII. SECT. 6, SUB-SECT. 1. 

sots V, Name dearriptam of 

declarant.]- -It 18 KUlIicient if the luit ialw 
of the ehristiau nuiiics Ifc ttiu full 
snmaino bo nlven, ic words heltimr 
forth tlio oucniMition or station in lifu 
of tho declarant. — lie Met’oOHUKV, lie 
Sruvriov Ac Lid., 

II9U4] 4 I>. L. U. 12J7 ; 110211 0 
W. W. II. 587. -CAN. 

3018 vi. Omission of " make oath 

say Rffect of mihhtdution of nurds 
having same meaning.] — Tlio do- 
elanation Mhmild not bo rejected for 
such variance. — lie. MeCoiinUEY, He 
Sprat TON Ac GUKKNHfrrhU>«, Ltd., 
flU24I 4 D. L. It. 1227; [1924] 3 
W. VV. U. 587.— CAN. 


3018 vli. Slaiement of account — 

SuMcieneg of statement .] — The stato- 
inont of account primd fade properly 
Inferred to in u declaration only when 
It is “ annexed & markod ‘ A.’ " If, 
however, the btatxiznent ia a proper one 
Ac la annexed to the declaration, thoiiKh 
not BO markod, & from an examination 
thereof in conjunction %^lth tJiu 
declaration or from other clrcnm* 
btanccB, it may reasonably be con- 
cluded that the statement Is that 
referred to, it may be admitted . — lie 
McCoubrky, Re Strattox & Qkrf.n- 
BiriELDs. Lin.. [19241 4 D. L. l\. 1227 ; 
[1924] 3 W. W. 11. 587.— CAN. 

3020 J. I^oofon behalf of eorpora' 

fiou.l — (1) The declarant need not 
expressly describe himbclf as one of the 
classes authorised to make the declara- 
tion. 


(2) Where the declaration does not 
state that the dci>oneat has knowledge 
of the facts deposed to it Im objection- 
able & should ho rejected . — He 
McCoubkry. Re Stbattoj# Ac Qkkk.v- 
SHlKLDa, Ltu., (19241 4 D. L. R. 1227 ; 
[19241 3 W. W. R. 587.— CAN. 


sj. InlerlineaHons dt eraeures .] — 
Although the declaration contains 


interliiK'dtioiis & orasiitr's not <luly I 
initialed, it may 1 k) leeclved. In the j 
iliseretiou of tho oMleiul rceoivei, , 
eiiairmun, or lriH(t*e, if he ih HutisiU'd 
that the ehango wan made before the 
de<<lafation %\u« hvnoio.- He MeCo 

Ht STUA'nos & Guicr SHiiinutH. j 
LJ'D., (192IJ 4 D. L. It. 1227 ; |192il 
3 W. W. Jt. 587.— CAN. 

3024 U. —.1 It IH Hiinh ient. If 
tniulo tM'fore a peiwon aid horined to 
t^kc utlldavitH iiiidor Can 
Act. H. d. a, lyOG (e. 1 1.'.;, «. 3«.- Hi 
Mi'Coi'nuKY, Ht .spn-»TioN Ac Gni j-n- 
Hnii:i.DH, J/rr>„ [19211 4 I>. L. It. 1227 ; 
[19241 3 W. W. li. 587. CAN. 

PART Vm. SECT. 6. SUB-SECT. 2. 

sk. Nicrsmlg for filing claim.] 
Neither the ct. nor the trustee will 
eoiislder a erodltor’s claim ag.alnht 
bkpt.’B estoito luitil it has hiMm tiled.- - 
He CONTISKNTAL PUBLIfllllNU Ct)., 
Kx V. Davis & .Sim.mons, [19211 1 
D. L. It. 339 ; 4 C. II. It. 343.— CAN. 

PART VIII. SECT. 7, BUB-SECT. t. 

3036 Iv a. .]—He 

Union, Indian .Suhar Mii.la Co., 
Ltd. V. Hrij Lad, Jagannatu (1927), 

1. L. It. 49 AU. 728.— IND. 

3036 vl. .I--TI 10 judge huH 

power to lugnire Into the conHideration 
for tho Judgment debt. — Hr Ai.i.an 
Grain Orowkrs' CO-oituativk 
A sHot'N., JEj p. Robinson, Liriuc Ac 
Co. (1922), 05 D. L. R. 347 : 15 

Sa«k. L. U. 295 ; [1922] 2 W. W. R. 
142.— CAN. 

8057 I. Except xn regard to 

assessed lares .] — Judgment was re- 
covered by the A.-G. of the IrlHli F'reo 
State ogainbt It. for exce.s8 profits . 
duty in robiicct of the four accounting I 
periods ending Dec. 31, 1917. X9I8, 
1919, 1920. Tho assessments were 1 
uuule by the revenue ofllciuls of tho 
Irish Frt'e State sulwequent to Mar. 31, , 
1923. On tho peUUon of tho A.-G., 1 
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It. was adJiKLed bkpt. * lltld : fh<‘ 
nosltion litddnd tlui Judgment, eould 
l>u examiiKd to dell rmiiio the (|U<'hIIou 
whether (lie A.-G. wiih a eompeUuit, 
I»elJUoning I'iMlJtor In respect of tlio 
f the ilulies. He Itr.ADi., 
119271 1 .K. 31 . IR. 

PART VIII. SECT. 7, SUB-SECT. 3. 

3071 ii. I fin iommt net tm nl of 

jirorn (lings.] 7'he motli<*r of u hkpt. 
il'ilmcd to be ranked In his seiiueHl la- 
tlon III respect of (wo lontis alleged to 
have been made hy hei to him before 
ids insolveiew At the dato of 
Hi'iiuest ration no wilt evlMid estuldhh- 
■ .-Ibc loans, l)ut III MUiiport of her elalti 

for a ranking tlic claimant urodueed, 
among oUicr ovUlcmT, a holograph 
acknowledgment of the loans granUxi 
by tlic bk{»t. after Mocuicstialion. Tlie 
other evidence was by Itwdf insiifnelciit 
to prove the Xmirw:— lit Id : bkiit.’s 
holograph acknowicdgmonl, having 
i»een granted after sen nest ration, could 
not bo used us evidence cHtalillshlng 
the loans ; He claim rejected.— C ar- 
MirHAKL’M 'J’UUSrklC C; C'AUMIOJl\KI., 


PART VIII. SECT. 8, SUB-SECT. 2. 

3076 1. EJfert of debt g. 1— The ant liorM v 
conferred on a trustee in tikpcw, Ijv 
H kpey. Act, 1927, r. 11, s. 127 (2). to 
diKullow a crcflitor’s claim ma’, I c lost 
by undue- dcluv In gi\ing Ific 1 laimant 
the notice of dlwtilowafac called for by 
bald sect., cspcflallv where the 
claimant. If rcqiilnd to undeilake tho 
burden of pro\lng iin claim afU*r such 
i delay, would be Herlously prejudiced 
I liy the delay: Imt , although in Hih b 
a case (tie trustee is held by rf'OMon ot 
the delay to have admitted the jirool 
of till) claim, be may be permitted ic 
apply to expunge or modify the jnoof 
Ht lUDOJCR’H EmTATK, OHTItAMU U \ 
Co., l.TD. V. Canadian Ckkiui Mi n - 
Tiiirii Ahhocn. (HaHk.), It''-'' 

W. W. 11. 508.— CAN. 



Caan SlOSa— 3867 . Enoush and Ehpibe Disest Sttpplement. 


8152a. .] — The effect of Bkpcy. 

liulee» 1916, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee's decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applies.- 
tion before the ct. within that period. — Ee 
Bakley, [1928] 1 Ch. 177 ; sii6 tiom. Re 
Bakley, Ex p, Habrison, 92 L. J. Oh. 419 ; 
[1922] B. & 6. R. 268. 

8167. Add. AnnoiaUcm .*--Mentd. Re Pitchford, 
[1924] 2 Oh. 260. 

3172. Add. AnnotaHon : — Consd. Re Searle, Hoare, 
[1924] 2 Oh. 826. 

8178a. Debt arising out of harsh de unconscionable 
contract — Creditor money-lender.] — Re Aiim- 
8TRONO, Ex p. Lipton, No. 3106a, ante. 

8200. Add. Annotation : — Apld. Re Home & 
Oolonial Insce. (1028), 44 T. L. R. 718. 

3210. Add. Annotation : — Consd. Be Searle, Hoare, 
[1924] 2 Oh. 326. 

3210a. .] — Wliere, after the admission by the 

trustee of a creditor's proof against bkpt.'s 
estate & that creditor's participation in a 
first dividend, it was ascertained that he had 
proved for ^ received more than he was 
entitled to, dc upon an application to the ct. 
hie proof was reduced : — Hela .* in the 
absence of any rule in bkpcy., the well- 
known principle of equity, Uiat a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
amount received bv the overpaid beneficiary, 
was applicable with the result that the over- 


paid creditor was not entitled to participate 
m any future dividends in respect of his 
reduced proof vrithout giving credit for the 
overpayment in respect of his original proof. 

The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that equitable principle in 
the case of a proof in bkpcy. Nor does the 
judgment of J^sel, M.R., in Re TaiU Ex p. 
Harper (eee No. 8210), contain any statement 
inconsistent with that application of the prin- 
ciple. — Searle, Hoare & Oo., [1924] 2 Ch. 
326 ; 68 Sol. Jo. 756 ; eub nom. Re Searle, 
Hoare & Co., Ex p. Trustee, 93 L. J. Ch. 
671 ; 132 L. T. 21 ; [1924] B. & C. R. 114. 

8214. Add. Annotation: — ^Mentd. Be Maxson, 
Ex p. Trustee, [1919] 2 K. B. 330. 

8222. Add. Citation [1918-19] B. & C. R. 276. 

8224. Add. Annotation : — Refd. Re Maxson, Ex p. 
Trustee (1919), 88 L. J. K. B. 64. 

3264a. Dividend received.] — Applts. 

sold a quantity of rice to a purchaser. The 
urchase-money was not paid, & the vendors 
rought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold in the bkpcy. & 
received a dividend : — Held : they had 
elected to affirm the contract of sale, & the 
action could not bo maintained. — Kin Tyb 
Loond V. Seth (1920), 89 L. J. P. C. 113 ; 123 
L. T. 639 ; [1920J B. & C. R. 89, P. C. 

3267. Add. Annotations Mentd. The Joannis 
Vatis (No. 2). [1922] P. 213; The Goulandris, 
[19271 P. 182. 


PART VIII. SECT. 8, SUB-SECT. 6. 

8147 11. To dvrcct lesur.J — 

Held: the bkpcy. JucIko had power 
to direct an Ibhuo to be tried. — I ntku- 
rnoviNOiAL Flour Milw, Lin. r. 
WusTSRN Trust Co., [1»23] 2 U. L. It. 
361 ; 16 Saak. L. ii. 401 ; [1923] 1 
W. W. R. 1068.— CAN. 

8187 1. AWmee.l— The antUo- 

rifM)d tnuitoe, or olaimaiit, may umo os 
ovldonoo the whole or any part of 
examinations of directors of debtor 
eorpn. taken under Bkpcy. Act. s. 86. — 
Jie OuiusTUE Grant, Lin., [1921] 3 
W. W. R. 264 ; 1 0. B. R. 489.— CAN. 


8167 11. S. P. Re Dumfkrmline 
Tkauinq Co., Rx p. Rultablk Irau- 
TNO Co. (1922), 66 I). L. R. 818 ; 
[1922] 2 W. W. R. 1274.— CAN. 


PART Vlll. SECT. 10. 

8218 U. .1— The 

creditor was allowed to amend his 
claim Sc set out the soourlty which he 
held. — S terling Clotrinvi Co. r. 


Men’s Athre Rroistekkd (1022), 
06 D. L. R. 358; 2 C. B. R. 635.— 

CAN. 

3218 ill. Proof made on footing 

of holding seenntg — Secuntg invalid.) 
--Claimant was allowed to amend his 
claim. — Kc Dumkbrmunb Thadino 
Co., Ex p. Rkuablb 'rKAniNO Co. 
(1922), 66 D. L. R. 813; [1922] 2 
W. W. R. 1274.— CAN. 

8286 11. .] — J., who was 

adjudicated bkpt. on Sept. 16, 1927, 
was indebted to tbe U. Bank. Prior 
to the adjudloation the bank hod 
registered judgment mtges. af^ust 
tw’o farms belonging to the bkpt. 
The bonk ostimatM the value of such 
security tc proved as unsecured 
oroditors for the balance of their debt. 
Subsequently as a result of the bkpt.’s 
criminal acts tbe value of the farms 
was so depreolated that they failed to 
realise the amount at which they bad 
been assessed by the bank. The 
Official Assignee had recovered sufficient 


assets to pav all t tic unsecured creditors 
twenty sldliiugs In the pound • — Held : 
the U. Bank were entitled to amend 
their proof of debt by increasing the 
amoimt thereof — lie Jouvhion, [1929] 
N. I. 103— IR. 


PART VIII. SECT. 12. 

b1. Claim rejected in part — Right of 
triditor to appeal ]— A creditor received 
a notice from the tru>»tce disallowing 

f iart of his olaim & enclosing a cheque 
or the balanoe. The creditor clearly 
showed that be had no intention of 
aocoptlng the cheque in full accord 4c 
batisfaction of his claim, but he cashed 
the cheque : — Held : the creditor was 
not thereby debarred from appealing 
from the dlsallowanoe by the trustee. — 
Re (*OHBV Sc SWKIOVAV, Ex p. Qxluan, 
[1925] 4 D. L. R. 359 — UAN. 

sm. Claim of Croton rejected — PoatHon 
of Crown.} — Be Wardpold Mahu- 
FAOTUR 1 .VO Co., (19261 3 D. L. R. 333 ; 
‘ L. R. 195.— UAN. 
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Part IX. — Secured Creditors. 


3384. Add. Annotation : — Retd. Benton v. Camn- 
beU, Parker, [1926] 2 K. B. 410. 

3360. Add. Annotation : — Retd. Re Bucb. [19271 
W. N. 299. 


8363. Add, Annotation : — Mentd. Giles v. Kniyer, 
[1921] 3 K, B. 23. 

8865. Add, Annotation :— Mentd. Re Chiandettl, 
Exp. Trustee (1921), 91 L. J. K. B. 70. 

3365a. .] — Re Bueb, Ex p. Trustee (1927), 

64 L. Jo. 476 ; 164 Ju T. Jo. 408. 


8375a. Deposit ot securities — To secure Joint debt 
of Arm — Debts due under separate personal 
guarantees of partners.] — The general rule in 
bkpcy., that, when a creditor seeks to prove 
agaiiist his debtor’s estate, he must give up or 
value any security which if not i*etaincd 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not ^ply to a case where the security 
is for a dif^^nt debt. 

Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- 
ally to secure a joint debt of the firm, &; also 
gave the bankers their separate personal 


guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse* 
quently, as debtors, executed a deed of 
assigmuent for the benefit of their creditors, 
which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkp<'y. should be 
followed : — Held : as the bankers did not 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, therefore, 
were not “ secured creditors ” witliin the 
definition in 1914 Act, s. 167, in respect of 
those debts, they wore entitled to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of Uiose 
securities.— life Dutton, Massey & Co., 
Ex p. Manchester & LivBiiPOOL District’ 
Banking Co., [1924] 2 Oh. 199 ; 93 L. J. Oh. 
647 ; 131L. T. 622; 68 Sol. Jo. 636 ; [1924] 
B. & 0. K. 129, 0. A. 

3378. Add. Annotations : — Mentd. Re Gunsboiirg, 
[1920] 2 K. B. 426; Rt Himrns, [J9at»| 2 
('h 22. 

3383. Add. Annoialion : — Mentd. Re A Debtor, 
[1922] 2 K. B. 109. 


PART IX. SECT. 1. 

3332 Iv. Appeal from decision 

of tcfcrce —Forbidaing creditor to enforce 
security ]- JRe Caxadian Wrstfiin 
Bi'bel CoiU'N. (1022). GO D. L. li. G80 ; 

2 C. B li. 404 —CAN. 

b I. To advise as to validity of hen .] — 
A ludRo of the Gt. of K. B. hae Juiis* 
diction to advise an aAsisiioo for tho 
benefit of creditors on whether certain 
creditors have a mechanics’ lien on the 
atweta of the estate — lie Bbck. [1021] 

3 W. W. K. 150.— CAN. 

PART IX. SECT. 2. 

sn. Assignment of unpaid pureJutse- 
numey under farm sale agrument to 
secure balance of purchase price of other 
property.] — Held: pltf. was a bccured 
creditor. — A nukrson v. Skbgb, 11924] 
2 D. L. rt. 1018 : 119241 1 W. W. K. 
1260 ; 18 Sask. L. K. 255.— CAN. 

•o. Lease of property on crop- 
payment plan.] — Leasor held a secured 
creditor in respect of rent. — He Turnkr 
(1022), 65 D. L. R. 130 ; 16 Sask. L. 11. 
381 ; 11922] 2 W. W. R. 414.-GAN. 

sp. .] — Held: the lessor to 

the extent of his share of the crop 
reserved as ront was protected against 
the oreditOFS of tlie lesseo, notwith- 
standing: a provision in the lease 
whereby the lessee’s share of tho crop 
was to oe applied In payment of debts 
owing by the lossee to the lessor outside 
of the lease. — Re Demry & Demrt, 
TRtSTEK V. Halland, (1924] 4 D. L. R, 
1275 : 11924] 3 W. W. R. 708.— CAN. 

sq. Purdiase of property by ihvrd 
party — Agreemenlt lo transfer on repay- 
menh] — Held : the purchaser was a 
seonred oxedltor. — lie Bourobois, 
11923] 2 W. W. R. 204 ; 3 C. B. R. 
841.— CAN. 

St. Judgment recovered before assign^ 
meat — A fler passing of Bankruptcy Ad, 
1910.) — Held: the assfgnunent took pre- 
oedenoe over the Judgment. — P arkeb- 
Eakinb Go. V. Rotau Bane or Gaxada 
(1922). 66 D. L. R. 679.— CAN. 

sv. .V-Bs AyIiWabd, Ex p. 

McMuxan (P. E. L). [1927] 4 D. L. & 
805; 8 O. B. R. 352.— CAN. 

8847 H. Seizure of goods under Hen 
notes — Aegutred tcUh knoudedge of in- 


sohenci/ — By holder of unregistered Ml 
of sale.] — Re Mubtabd, I192.S1 2 

I). L. li 922 ; 4 G. B. K. 140 ; affd , 
24 O W, N. 613.~CAN. 

8347 III. .] — Where by a pro- 

vincial statute certain credllorH are 
given a right of distress siinliar to that 
of a luiullord for rent, A un at tiiul 
tllsl ralnt in made tltorcnmler before t bo 
making by the debit >r of an assigumunt 
ill bkpey , tho (redlloi Is a sot ureil 
eretilior w Itbin Bkpcy Att. — /ft'dAUiiY 
('AFEirniA (Man ), (192H| 1 W. W. H. 
139 ; 8 G. B. U. 601.- CAN. 

t (p. 358) I. .]— Tho term 

'* secured creditor ” In Bkpcy. A( t, 
8. 9, includes a creditor wiio has 
obtained a charging otder oralnst a 
fund In ct — /<c kaclan. Me Lean 
(J. J. 11.) Ehfate (k». V. Nkwiijn 
(Man,), 1192(P 3 W. W. K SO.*).— CAN. 

t (p. 358) U. S, P. ItoitTOLir/461 o. 
Kaplan (Man.), [1927] 1 D. L. R. 183. 
—CAN. 

sw. Ihstress,] — ^Wbou a landlord dis- 
trains he bocHjmcs a secured creditor 
under Bkpcy. Act, but, In Allierta, his 
rights A priorities are not govemrd by 
that Act. hut arc subJcTt to Landlord’s 
Rlghte (Bkpcy.) Act, Alta , 1924 (c. 12). 
B. 3. — Re Hamilton 8c Oakeh, J1925] 
2 D. L. R. 514 ; 119251 I W W. R. 
172 ; 5 G. B. R. 466.— CAN. 

8360 I. Appointment of receiver .] — 
An order appointing a receiver , — 
Held ’ not to bo a charare, & a Judgment 
creditor of bkpt. not by virtue of the 
ordei a scwuiw creditor, — Re Peter- 
son, Re Holloway, (1925] 4 D. L R. 
1042 ; (1925] 8 W. W. R. 708.— CAN. 

sx Judgrneni for tdUs for voaier 
supplied by munieipality.] — Held • the 
city of K. was, by virtue of the charge 
given It by Water Act, B.C.. 1914, 
8. 151, a leoured creditor. — He Kam- 
loops Goppbb Co., Ex v. Kami oops, 
fl92.’>] 3 D. L. R. 896; (1925] 2 

W. W, H. 733 ; 35 B. C. R. 24k— CAN. 

e (p. 8601 L Join! several 

note.] — HeUL : the holder of the notes 
was not a secured creditor. — Hodge v. 
McLean 8c Union Bank op Canada. 
(1919J 8 W. W. R. 1108 ; 50 D. L K. 
125 ; 13 Saak. L. R. 86.— CAN. 
t (p. 802) 1. lien upon mining lands 
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for wagts.y- Held : oltUmanls wore not 
Hc^'iired creditors — Re Rkeve Dohib 
MINKH, WAClB-lOAnM im ('laim (1921), 
61 1) L. B. 534 . .50 O. L. li. 499 ; 1 
G. B. R. 540.- CAN. 

■y. Wife la/ my security for money 
advanuii to hasbaiul fire hiisimsH pur- 
posts] JlAW V. UaW'H OKFIC’IAL 
AHMiaNlflc. (I927J N. Z li. 11. 866.— 
N.Z, 

PART IX. SECT. 8 

hi. .] -An asMlgninont under 

Bkpcy. Act docs not lutmfi'ro with or 
loHuen tho lights of a sccurud oi edit nr 
to cnforco or retain his sc^curlty. — 
White & Go. v. Trih Ioma (1922), 69 
I). L. It. 94 ; 20 Jflxoh. G. 11. 327.- - 
CAN. 

h li. .] — In bkpcy. tho rule of 

pciuality is ahholute except whore 
Bkpey. Act Its >lf gives prloiUy to 
some dubts over others.- Re Ouey, 
11924] 1 1). L. R. 250 : 53 O. h. R. 
323 , 3 C. B. R. 737,— CAN. 

b Ui. .] — Tha Gghts of secured 

rreditors remain unimpaired in the 
event ot a receiving order or authorisod 
assignment being made, 8c any pro- 
ceedings taken to constitute a creditor 
a seciirod ori'ditor or to realise on his 
security shall not. If legal, be inter* 
feted with or vacated. — Re Hamilton 
He Oakeh, (1925] 2 1>. L. R. 514 ; (1925J 
1 W. W. U. 172 ; 5 0. B. R. 465 — 
CAN. 

h Iv. .]— /fe Domaw (1927), 

Q. R. 44 K. B. 79.— CAN. 

8883 xxl. Mortyage on vtssel - 

Right to enforce security in adviraUy 
court.y—Held : an aMslgninent under 
Bkpcy. Act did not prevent tlio holder 
of a mtge. upon a vchhi I from onforclng 
his seourlty btfoio the J<xch. Ct, in 
Admlty.— WiiiiJ- 8c Go., Ltd. v. TH» 
Ionia, (1921 1 20 Kxeb. O. R. 827 ; 
1 O. B. U 415.— CAN. 

8383 Mil. .SeeurUynot reMlising 

sufflrient to satisfy debtr—Righi to proie 
for balance.] — If. a creditor falls to file 
his claim in accordance with Bkrx v. 
Act. 8. 40. he cannot proceed syuiiwt 
the insolvent, after a oompohftlon has 
been oonflrmed, for payment of fho 
composition dividend on tho imn aJlzoa 



Cases 3383a~d612. English and Empire Digest Supplement. 


8388a. .] — Re Dutton, Massey & Oo., Ex p. 

Manchesteu & IjIvbrpool District Bank- 
ing Go., No. 3376a, ante. 

8412. Add. Annotations : — Consd. Re A Debtor, 
[1922] 2 K. B. 109. 

8505. Add. Annotations : — Consd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735 ; Re WigzeU, 
Ex p. Hart, [1921] 2 K. B. 835 ; Re Regent 
Finance & Guarantee Corpn. (1930), 09 L. Jo. 
283. Refd. Scranton's Trustee v. Pearse, 
[1922] 2 Oh. 87. Mentd. Re Stokes, Ex p. 
McUish, [1919] 2 K. B. 256. 


3532. Add. Annotation : — ^Apld. Re Houlder, [1929] 
1 Ch. 205. 

8534. Add. Annotation : — ^Apld. Re Houlder, [1929] 
1 Oh. 206. 

8585. Add. Annotations : — ^Apld. Be Houlder, [1929] 
1 Oh. 205. Retd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Oh. 368. 
8558. Add. Citation : — sab nom. Re Emett, Ex p. 
Andrews, 1 Madd. 673. 

Add. Annotations : — Refd. Dalby v. India & 
London Life Assce. (1864), 18 Jur. 1024; 
Orompton v. Huber (1866), 26 L. T. O. S. 4.3, 


Part X. — Mutual Credit and Set-off in Bankruptcy. 


3561. Add. Annotation: -Consd. Re (Mty Kquit- 
abJo Fire Insurance (/o. (2), ( I930| 2 Oh. 293. 

8562. Add. Annotations : — Consd. Re National 
Benefit Assce., [1924] 2 Ch. 639 ; Re 
(Mlv Fqiiitable Fire insuriince Go. (2), 
1 19301 2 (h. 293. Refd. Paddy v. Glutton, 
[1920J 2 Oh. 664 ; Re City Life Assce. (1926), 
42 T. L. R. 45. Mentd. Ellis’ Trustetov. 
Dixon-.Tohnson, [1924] 2 Oh. 461 ; Re Fenton, 
Ejt j). Fenton Textile Assocn. (1930), 9 Uj. J 
Ch. 368. 

3562a. 1914 Act, s. 31.] - The right of set-off 

is not one wliich depends upon the volition 
of eitluu* party, but upoii an absolutt* 
statutory rule. Sect. 31 of t je Bkpey. 
Act, 1914, is directory in form ^ requires 
that its t(‘rnis slumid be i)ut in force (Lord 


IlANWORTH, M.R.). — Re City Equitable 
Fire Insce. Oo. (2), [1930] 2 Ch. 293 ; 99 
L. J. Oh. 530 ; 143 L. T. 444, C. A. 

3566a. .] — Ex p. Edwards (1745), 1 

Atk. 100 : 26 E. R. 66, L. 0. 

Annotation: — Bold. Exp. Quinten (1706), 3 Ves. 248. 

3580. Add. Annotation : — Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1925] Ch. 863. 
3508. Add. Annotations : — Apld. i?c City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
Refd. Be City Life Assce. (1925), 42 T. L. R. 45. 
3599. Add. Annotation : — Expld. Giles v. Kruyer, 
[1921] 3 K. B. 23. 

3612. Add. Annotations : — Folld. Re (Hty Eiiuitable 
Fire Insurance Co. (2), 11930] 2 Ch. 293. 
Mentd. Rc Ounsbourg, [1920] 2 K. B. 420. 


portion of lilH Hccurod debt, — D aluv & 
Mouin V. Foaici. (1022), 68 D. L. It. 
772.— CAN. 

3380 Iv. .] — Jltld : a vendor 

soourod by a lion nolo nilRlit selzo the 
KoodB & obtain an order for rqIo, tboutfh 
lie had not proved In the bkpey.— Rc 
EitfriUR Tuaotion (Jo., Ltd., 111)20] 
3 W. W. 11. fil6.— CAN. 

3386 V. .] — A Hecured creditor 

may prooctid to realise his security Indo- 
pcndently of luiy bkpey. or windlUK-np 
proceediiKTH . — Ht Canadian WKsnotN 
WruKL COKCN. (1922), 69 D. L. It. 689 ; 
2 G. 13. It. 494.— CAN. 

8Z. Iti(]ht to sue under Fraudulent 
I'rrferrnce'* .4rl,2i .*S. S., 1920 (o 201).] 

• -If the seourity of a WHJurod cnidltor 
is Hunicleiit to satisfy his claim in full 
lie onuiiot brlui? action under tho above 

Act. nAllHUTr V. llABOV, ll92.'i] 1 

J). L. It. 47) ; fl92.'i] 1 W. W. It 87 ; 
1 1) Sask. L. It. 207 ; 6 C. B. R. 448.— 
CAN. 

sa. fScUlemmt of claim hy truster <£* 
srnired errditor.] — Held; creditor 
estopped from sottlnar up a proforenco 
iu rospeot of part of his olatm, unless 
tlio settleiuont contains an express 
stipulation to the contrary. — Tie MAii- 
TIN Milk PuoDUtjrs, 11925] 1 1). L. it. 
633 ; 6 O. B. It. 281 —CAN. 

■b. Suffleimey of security — I*re*umv~ 
tion.] — In tho absoueo of evidence (o 
tho contrary. It is prosniuod that tho 
seonrity of a secured creditor is suttloient 
to realise his claim — Anderson v. 
Sicuai:, (1024! 1 W. W. It. 1260; (1924] 
2 O. L. It. 1018; 18 Sask. L. It. 2.5.5.— 
CAN. 

PART IX. SECT. 4 , SUB-SECT. 2. 

qi. Cfuarantee by tAird party.] — 

A Kuarautco by a third party or a 
charge on the property of a third party 
is outside Bkpey. Act, b. 46 (3), & the 
creditor is not called upon to vadue the 
seourity.*— /ie CouaiiuN &: (X)., Ex p. 
Quabanteb Co. op Nuriii Amkrioa, 


[1923] 3 W. W. II. 1177 ; 4 1). L. It. 
971.— CAN. 

• 0 . E/fict of — On credUor's riglds 
against sureties.] — Where a creditor on 
liliiig a claim ttgaiusi bkpt. values his 
scenrlty. & such valuation is accepted, 
ho is not tlioroby paid to the extent of 
the valuation so as to relieve tho 
sureties from liability therefor. — 
Kui'hoski V. Royal Bank op Canada, 
[1926] 3 I). L. R. 801 ; [1926] S, C. it. 
.532 ; 7 C. B. 11. 490.— CAN. 

PART IX. SECT. 4, SUB-SECT. 3. 

• i. .]— Whore a truhtoo 

took possession of goods upon which 
liens were held by virtue of an oral 
election to n'dcom at a valuation : — 
Held : he could not contend that it 
was iuvolld heeauso not in writing. — 
lie Gttakantekd BAnTcuiKB, Ltd., 
(19331 .3 D. L. It. 743 ; 63 1). L. R. 46 ; 
3 G. B. R. 696.— CAN. 

PART IX. SECT. 4, SUB-SECT. 4.— B. 

sd. Necessity for.] — Under Bkpey. 
Act, 8. 6, no leave is neoessary for a 
secured creditor to proceed to realise 
on his security. — Imperial Lumber 
Co. V. Johnson, [10231 i D. L. It. 
1 125 • 1 W. W, It. 920 ; 3 C. B. R. 
707.— CAN. 

PART IX. SECT. 4, SUB-SECT. 5.-D. 

3600 V, .]— A bank held 

lions upon bkpt. co.'s pereoual property 
whioli it valued in pursuance of Bkpey. 
Act. Tho goods were sold for a greater 
sum than the valuation : — Held: tho 
bank was entitled to reooive all monej's 
realised from the sale of the goods under 
lieu, subject only to a claim for 
wages & the charges of local agents. — 
Re Guaranteed Battkrieh, Ltd., 
(192.31 3 1). L. R. 743 ; 53 O. L. R. 46; 
3 C. B, R. 695.— CAN. 

3600 vl. .1 — A bank paid over 

to the trustee in bkpey. the amount 
realised in excess of ita claim, & subso- 
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quontly It was found that payment of 
its claim fell short by the amount 
realised under a foigod bill of lading : — 
Held : the bank was entitled to bo 
repaid such Hbortago by the trustee. — 
he Adanao Grain Co., Ltd., (19221 

1 W. W. H. 849 ; 66 1). L. R. 772 ; 31 
Man. L. R. 480 —CAN. 

3500 vii. Right to payment in 

full.] — A. & B. valued their Mwuuitieb 
in bkpey. proceedings at amounts less 
than the principal sums covenanted to 
be paid. The trush'O in bkpey. having 
sold tho mortgaged lands : — lleltl: A. 6c 
B. were eutltiud on allocation to pay- 
ment of the full amount of their claims 
with interest. — Re Turkktink’s Es- 
tate, [1920] 1 I. R. 23.— IR. 

se. Claim partly unsecured — Appro- 
priaiion of payments to uTisecured claim 
fuU permissible.] — M oore v. Williams 
(A. R.) Machinery (Jo., Ltd., [1926] 

2 D. L. R. 1009.— CAN. 

PART X. SECT. 1. SUB-SECT. 2.— 
B. (0). 

3600 V. Rebates on insur- 

ance premiums.'] — Debtor co. were in- 
debted to a broker upon accepted 
drafts for insurance preinluinB paid by 
him on thoir behalf, & arranged with 
the broker to cauool the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts. Sc to have the amounts allow'tNl 
by way of rebate for the unearned 
premiums paid by the insurance cos. 
to tho broker: — Held: the broker 
was entitled to apply the sum paid to 
him tor rebates in reduction of the 
co.'s indebtedness, or by way of set-off 
against his claim for the amount of 
the premiums paid by him. — Rt Faik- 
WEAiHERs. Ltd. (1921), 67 D. L. R. 
.500 ; 51 O L. R. 438 ; 2 C. B. R. 
202.— CAN. 

3600 vi. Creditor for ser- 

vicea rendered — Debimr for goods de- 
livered by bankrupt— Agreement for 
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8621. Add. AnnoiaiioriB : — Mentd. The Ck>untes8, 
[1921] P. 279 ; Pooka v. Smith, [1924] 2 K. B. 
508. 

3625. Add, Annotation : — Consd. Be City life 
Assce. (1925), 42 T. L. R. 45. 

3631. Add, Annotation : — Refd. Be Douglab, Bjt p. 

Douglas’ (James) Exors., [1930] 1 C’h. 342. 
3637a. Equitable debt — Against legal debt.]— Bkpcy. 
jurisdiction proceeds upon equitable principles 
&> draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion ; & deft, is entitled under 1914 Act, 
8. 31, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
him from bkpt., both debts being in existence 
before the date of the receiving order. — 
Mathieson’s Trustee v. Burrup, Mathie- 
SON & Co., [1927] 1 Ch. 602 ; 96 L. J. CIi. 
148 ; 130 L. T. 796 ; [1927] B. & C. R. 47. 
3645. Add. Annotation : — Mentd. .Toachimson v. 

Swiss Bank Corpn., [1921] 3 K. B. 110. 

3648. Add. Annotation : — Refd. Paddy v. Glutton, 
[1920] 2 Ch. 654. 

3652. Add. Annotation Refd. tte (Jity Eqiiitabt* 
Fire Jnsiirnnco (’o. (2), 1 1930] 2 Cli. 293. 

3653. Add. Annotations : — Folld. Paddy r.* 
Glutton, [1020] 2 Ch. 654. Dlstd. AV 
National Benefit Assce., [1924] 2 Ch. 339. 
N.F. Re City Life Assce. (1925). 42 T. L. B. 
45. 

3654. Add. Annotations : — Consd. Re City Life 
Assce. (1926), 42 T. L. K. 45. Mentd. i’addy 
V. Glutton, [1920] 2 Ch. 654. 

3655. Add. Annotation Consd, Re A Debtor, 
[1927] 1 Ch. 410. 

3656. Aild. Annotation : - Consd. Jte l<Viilon, A> p. 
Fenton Textile A.s«50Cn. (1930), Jf9 li. .1. Ch. 
368. 

3660. Add. Annotation : — Refd. Ellis’ Tru.stce v* 
Dixon- Johnson, [1024] 2 Gh. 451. 

3661. Add. Annotation: — Refd. Ellis’ Trustee v, 
DixoD-Johnsou (1924), 131 L. T. 652. 

3662. Add. Annotation : — Refd. Re A Debtor, ' 

[1027] 1 Ch* 410. I 

3663. Add. Annotation Refd. AV (’ity Equitable 
Fii*e Insurance Go. (2), [193U| 2 Ch. 293. 

3665. Add. Annotation : — Refd. Re (’ity Equitable , 
Eire Insurance Go. (2), [1930] 2 Gh. 293, C. A. ' 
3667. Add. AnnoUdions : —Dlstd. Rc Gil y Equitable 
Fire Insurance Co. (2), [193(H 2 Ch. 293. | 
Refd. Re Fenton, Rx p. Fenton Textile ' 
Assocn. (1930), 00 L. J. Cli. 358. 

3672. Add. Annotation : -Refd. Re City Equitable 
Fire Insurance (’o. (2), [193012 Ch. 203, (I A, 
8678. Add. AnnotcUiona : — Consd. Paddy v. 
Glutton, £1920] 2 Ch. 654; Be National 
Benefit Assce., [1924] 2 Ch. 330. Apld. 
Be aty Life Assce. (1925), 42 T. L. R. 45. 
Consd. Be City Equitable Fii*e Insurance Co., 
[1030] 2 Ch. 293, (.’. A. ; Re Fent<m, Ex p. 
Fenton Textile Assocn. (1930), 99 li. J. Ch. 


3.58. Refd. Ellis’ Trustee v, Dixon- Johnson. 
[1924] 2 Ch. 461. 

3679* Add. Annotation : — Refd. Benton v. Camp- 
bell, Parker, [1026] 2 K. B. 410. 

3680. Add, Annotations : — Consd. Re City TJfo 
Assce. (1025), 42 T. L. R. 45. Refd. Ellis’ 
Trustee v. Dixon- Johnson, [1024] 2 Cii. 451 ; 
Re Fenton, Ex p. Fentcui Tt*xtiJo Absoon. 
(1930), 99 L. J. Gh. 358. 

3681. Add. Annotations: — Mentd. A.-G. v. De 
Keyser’s Royal Hotel, [1020] A. C. 508 ; 
Verschures Creameries v. Hull & Netherlands 

S. S. Co., [1021] 2 K. B. 008 ; Edwards v. 
Motor Cnion Insce., [1022] 2 K. B. 240; 
Anderson v. Equitable Lite Assce. Boc. of 
United States (1026), 134 L. T. 557. 

3689. Add. Annolalions : Refd. A'e Fenton, Kx p, 
Fenton Textile Ashocn. (lOIJO), 09 L. J, Di. 
3.58 ; Rc City Equitable Fire Jiisuianee Go., 
Ltd., [1930] 2 Ch. 293. 

3695. Add. Annotation : — Refd. Baker v. Lloyd’s 
Bank, [1020] 2 K. B. 322. 

3696a. Shares deposited as security for debit 
balance owing to bankrupt — Unauthorised 
sale by bankrupt.] — Deft, opened a specula- 
tive account with a firm of stockbrokers 
deposit'd with them as security for any debit 
balance which might from time to time bo 
owing by him on tliat account the indicia of 
tith‘ to various lionds & shares, including 
certain rubber shares. In 1920 tlio linn sold 
the rubber shares witlioul the knowledge 
or authority of deft., who was kiqit in 
ignorance of the sale till after tlio bkpcy. of the 
firm. On Feb. 16, 1022, a receiving order 
was madi* against the Arm ^ tlioy were 
adjudicated bkpt. In Feb. 1023, tlie trustee 
in bkpcy. of the Arm reridorc'd deft, a Anal 
occoimt, which, after giving credit to deft, 
for tiie proceeds of the sale of the sliarus, 
showed a balance due from deft. In an 
action to recovt^r that balance the trustee 
claimed tliat the rights of the parties ought 
to be a<j justed under the mutual credits 
clause of 1914 Act, us at the date of tlie 
receiving order. The judge, in ordering an 
account to be taken, directed that tlie value 
of the shares, to be ascertained when the 
account was certiAud, that being the date 
when the shares ought to have been returned 
to deft., should bo set oil against the claim of 
the trustee ; — Ueld : the brokers could not 
have maintained an action for their debt if 
they were not in a position to liand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right; no question 
of set-off arose under tlie mutual credits 
clsuso of 1014 Act, the right of deft, being to 
a return of the sliares in specie ; k, in the 
special cii'cumstances of the cose the order 
of the judge was correct. — Ellis Ac (Jo.’s 
Trustee v. Dixon- Johnson, [1025] A. C. 
480; 04 L. J. Ch. 221 ; 133 L. T. 00; 41 

T. L. R. 330 ; 60 Sol. Jo. 395 ; [1026] 
B. & C. R. 54, H. L. 


services to be paid for by supply of \ 
gooda.\ — Held; tbore was a right of > 
8et*off . — He McMunmv & Co., h,x p. ! 
James (M. A.) & Sons. (19241 1 
D. L. R. 737.— CAN. 

PART X. SECT. 1. SUB-SECT. 3. 

3646 i. Arreare of rent — Against sum 
due for grass seed.] — Held: the land- 
lord oould exoroihe the right ot set-olT. 
— He Gbantham, Ex p. Dovuc, (1923] 


3 D. L. R. 94 : 4 C. B. R. 10«.— CAN. . N. Z. L. It. N.Z. 

3648 m, .1— If Bhares In a 

CO. are dihclaimcd 07 the olheial 
asBignee upon the bkpc‘7* of a bhaic- 
hulder. & if for pnrpuHOS of pioul an 
cbtiraate is made under Bkp<y. Act, 

1008, 8. Ill, of the amount ciaiinabh 
in roapcct of future callH then-on, tin* 

CO. ma7 aet off against auch auioant a 
aum due b 7 tbeco. to bkpt for gomi^ 
aupplied bf him. — ANDKitrios, 1192 1 ] 
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PART X. SECT. 1, SUB-SECT. 4. 

«m. Clatm by creditor to share of 
I prof Us in business — Claim by inholKut 
for damages for breach of contrail 
1 jrurrhase business.] — Held: the 
wtti one of mutual dealings.— J < 1 1 j / ^ 
V . Kanooon Official Akskjm i { i ' HT ), 
I. L. K. 6 Ran. 40.- IND. 
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8697. Add* AnnotaUon : — ^Refd. Baker v. Lloyd’s 
Bank, [1020] 2 K. B. 322. 

3702. Add. Annotation : — Refd. Baker t;. Lloyd’s 
Bank, [1920] 2 K. B. 822. 

8707. Add. Annotations : — ^FoUd. lie City Equitable 
Fire Insurance (2), [1930] 2 Ch. 203. 
Refd. JRe aty Life Assce. (1925), 42 T. L. B. 
46. 

8708. Add. An notations: — ^Refd. Re City Equitable 
Fire JnHurance Co. (2), [1030] 2 Ch. 293 ; 
Rr l^’enton, Rx p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 368. 

8714. Add. Annotations : — As to (2) Consd. Be City 
Life Absco., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon- Johnson, [1924] 2 Ch. 461 ; 
Jie Fenton, Rx p. Fenton Textile Assocn. 
(1030), 99 L. J. Ch. 868 ; Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Cli. 293. 

8710. Add, Annotations: — Consd. Paddy v. 
Clutton, [1920] 2 Ch. 664 ; Ellis’ Trustee v. 
Dixon- Johnson. [1924] 2 Ch. 451. Refd. Be 
National Beneht Assce., [1924] 2 Ch. 330 ; 
Be City Life Assce. (1925), 42 T. L. B. 45; 
Re City iCijuitshlo Fire Jusuranco Co. (2), 
[19301 2 (Ml. 293 ; lie Fenton, LV p. Fenton 
Textile^ A.sHOcn. (1930), 99 L. J. Ch. 358. 

8727. Add. Annotation : — Refd. Re Fenton, Ex />. 
Fenton Textile Assocn. (1930), 99 1^. J. Ch. 
358. 

8789. Add, Annotations : — Consd. Paddy v. 
Olutton, [1920] 2 Oh. 664 ; Ellis* Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 451. Refd. Re 
National Benefit Assce., [1924] 2 Oh. 339 ; 
Re City Life Assce. (1026), 42 T. L. B. 46; 
He (Jity hhtuitablo Fire Insurance Co. (2), 
119.30] 2 ('h. 293 ; Re Fenton, Mx p. F<‘nfon 
Tox4ilo Assocn. (1930), 99 L. J. Ch. 358. 
8740. Add. Annotations : — Consd. Re Debtors (No. 


Digest Supplement. 

771 of 1926) (1926), 43 T. L. B. 9. Retd. Be 
Fredericke dc Whitworth, Bx p. Hibbard, 
[1927] 1 Ch. 263. 

8740a. .] — Applt., the managing director of 

a CO. which was insolvent, recovered judgment 
against the co. for repa^^ent of money lent 
by him to the co. Shortly afterwards, the 
provisional liqtddator of the co., which was 
subsequently, in Apr. 1925, ordered to be 
wound up, ^id to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon applt. to repay to the liquidator that 
amount, on the ground that the payment to 
him by the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpey. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount 
he hod been so ordered to repay to the 
liquidator the sum for which he had recovered 
judgment against the co. : — Held : applt. 
had not, at the date of the receiving order, 
any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator. — He A Debtor (82 of 1026), 
[1027] 1 Ch. 410 ; 136 L. T. 349 ; svb nom. Re 
Mumpoud, Debtor v. Petitioning Creditor, 
Ex p. Official Beceiver, 96 L. J. Ch. 75 ; 
[1020] B. & C. B. 165, D. C. 

3741. Add. Annotation: — Refd. Re A Debtor, 
[1027] 1 Ch. 410. 

3750a. .] — Groom v. West (1838), 8 

Ad. & El. 758 ; 1 Per. & Dav. 19 ; 1 Will. 
Woll. & n. 638 ; 8 L. J. Q. B. 26 ; 112 B. K. 
1026 ; sub nom. OooM v. West, 2 Jut. 940. 

3769. Add. Annotations : — Dlstd. Re Pennington 
Owen, [1025] Oh. 825. Consd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 


Part XI. — Joint and Separate Estates — Bankruptcy of 


Firm or 

879Sa. One partner a company — Compulsory wind- 
ing up — Rights of trustee.] — ^Wherc a receiv- 
ing order w'as made against a limi consisting 
of an individual & a co., dc subsociucntly an 
order was made for the compulsory winding 
up of the co.,& liquidators were appointed, the 
ct. directed that the administration of the 
bkpey. should be conducted by the trustee in 
bkpoy. & that assets collected by the special 
manager who had been appointed in the 
bkpey. should be handed over to the trus^ 
in Dkpey. Leave was given to amend the 
proceedings by making the petition db receiv- 
ing order against the partners ” other than 
the CO.” — Re Dobreb dfc Co., [1929] B. dc 
C. B. 1. 

8882a« Claim under covenant void against creditors 


Partner. 

— Postponed to claims of joint creditors of 
partnership — die of creditors against separate 
estate.] — He Gumming dc West, Ex p. Neii.son 
& Craig v. Trustee, No. 71 o 3 a, post, 

8900. Add. Annotations: — Refd. Re Biddulpb, 
Ex p. Burton (1843), 3 Mont. D. &> Dc G. 
364 ; Stroud v. Gwyer (1860), 28 Beav. 130, 

3946a. Estate of undischarged bankrupt partner — 
Second bankruptcy of partner — Unsatisfied 
balance of joint UablUttes in first bankruptcy.] 
— T. dt M., partners in a firm, had been 
adjudged bkpt. ; bkpt. M.’s discharge had 
been refused, & there were unsatisfied joint 
debts in the bkpey. of the firm ; db a subse- 
quent receiving order was made against M. 
under which he was again adjudged bkpt. : — 


PART X. SECT. 6. SUB-SECT. 1. 

S784 i. Hoir right to retain loot — 
Proof against banknipt,] — Re Lussubr, 
110271 4 D. L. R. 637 ; 61 O. L. R. 
177.— CAN. 

PART XI. SECT. 1. 

3788 V. .1 — The separate credi- 
tors must bo satisfied in (till before the 
partueriihip oredrtors can rank. & as 
to nortnoi'sbip assets, the partnership 
oreditors miut first be satisfied in full 
hetoro the separate oreditors oan rank. 
— Re Tayiob V. Lkvxtb, 119231 3 


ij. ju. in.. i as u, *j. XV, sux ; 

C. B. R. S90.-~CAN. 

^8788 vl, ^.1— Be Dacm 

Bx p. Monroe (Ont 
jl9271 4 D. L. R, 744 ; 8 O. B. R. 446.- 


sp- Effect of authorised assignment by 
firm .] — An authorised assifirntnont by a 
firm operates as an assignment also of 
the e^aratc estate of each partner. — 
Re Cohen & Mahun. Canadian 
Credit Men's Trust Assoon.. Ltd. v. 
Spivak. 119271 1 D. L. B. 577 ; (19271 


1 W. W. R. 162 ; 22 Alta. L. R. 487.— 
CAN. 


St. Motion by trustee to have debtor 
dedlared partner in bankrupt firm — 
Debtor ermtled to be heard.^Re Poi.- 
XJLRD, (19251 4 D. L. R. 370.— CAN. 


PART XI. SECT. 3. SUB-SECT. 2.— C. 

sx. Money jwiui by partner under 
partnership agreement on death of bank- 
rupt partner to deceased's estate .] — Re 
Enobland (Ont.). (1926) 4 O. L. R. 
1029.— CAN. 
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Held: under 1914 Act, s. 38 (6) & 8. 39 (1), 
the unsatisfied balance of the joint liabilities 
of the film could be proved in the subsequent 
bkpcy. of M. by the trustee in the first bkpcy. 
— Ee Moss, Exp, Evbritt (1923), 93 L. J. Ch. 
98 ; [1923] B. A 0. R. 136. 

4019. Add, Annotalion: — Mentd. The Km Tye 
Loong v. Seth (1920), 89 L. J. P. 0. 113. 

4068. Add, Annotation : — Mentd. The Kin Tye 
Loong V. Seth (1920), 89 L. J. P. C. 113. 

4069. Add, Amiotaiiona : — Reid, lie Gunsbourg, 
[1920 ] 2 K. B. 426 ; lHoore v. Flanagan, 
[1920] 1 K. B. 919. Mentd. if. v. Paulson, 
[1921] 1 A. 0. 271; Andeison v. Equitable 
Life Assce. Soc. of United States (1920), 131 
L. T. 667; Bennett «. Whitehead, [1020] 2 
K. B. 380. 

4080. Add. Annotation :^Elenid, The Kin Tye 
Loong V. Seth (1920), 89 L. J. P. C. 1 13. 

4102a. Separate personal guarantees of 

partners.] — Be Dutton, Massey & Co., Ex p. 
Manchester & Liverpool Distiiict Bank- 
ing Co., No. 3376a, ante. 

4108. Add. Annotation : — Consd. Be Dutton, 
Massey, Ex p. Manchester &, Liverpool 
District Banking Co., [1924] 2 Ch. 199. 

4116a. Right to administration of partnership 
assets.] — (1) Where a partnership has been 
dissolved by the bkpcy. of one paidner, the 
general rule that the solvent partner is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 
partner is an infant, but, aemhUt such solvent 
infant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2) Whoever the liquidating person is, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. paitnor, he holds the 
partnership assets in trust for discharging the 
pnrtnersliip liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
pei'son, there has been any misapplication of 
such assets, the person so dealing is aci'uunt- 
able for any paH of the assets which he may 
have received. — Re Beau chimp Brothers, 


Ex p, Carr (1896), 75 L. T. 316 ; 3 Mans. 
207. 

4138. Add, AnnotaBon : — ^Mentd. Brocklobauk v, 
R., [1926] 1 K. B. 62. 

4152a. Right to follow assets mlsapplled—Agalnst 
party with notice of breach of trust.] -Re 

Beauchamp Brothers, Ex 2>* Carr, No. 
4116a, ante. 

4165. Add. Annotafio}! : Dlstd. Re Douglas, Ex p. 
Douglas’ (James) E\ors., [19301 1 Ch. 312. 

4167. Add. Annotution : Consd. Re Douglas, Ex p. 
Douglas’ (Jamt“«) lixois., [lO.iOj I Cli. 312. 

4172. .\dd. Annotation : Refd. Re Douglas, Ex p. 
Dougins’ (Jaiiu's) Ev«.is., [IlKUM 1 (Mi. 312. 

4186a. Share of deceased partner ascer- 

tained before adjudication.! MMk* rule that 
mthe bkpe> . of ;klirm the e\ors. of a <le( eased 
partner ma.v not pro\e in eomiudition with 
the creditors of hissiirvivMug partners may he 
inapplicable wlien the share of tin* dc'eeased 
partner lias been a.seertaiued befon* the adju- 
dication m bkpc>., ik no jumi liability can be 
sbow'u to exist. On the death of a partn<*r m 
a Umdon firm a sum was found due to his 
estati* from the Mirviving partners in respect 
ot Jus slum* in the business, A eerfam claims 
A accounts b(‘tweoii the deceased partner 
A aiioth<‘r firm lu Dundt'c, of which during 
his lite 1)0 was also a partner, A which (Inn 
w'as after the d(‘ath ot tlu* decoa.scd partynor 
a <*reditor of the* Ijondon llrm, w<‘re also com- 
promised A Hi'ttled by Ids exors. before the 
bkpcy. of the London llrm ; Held : the 
proof of a debt put m by thi* doceased 
partner’s exors. in the bkpcy. of tho liondou 
llrm ought to be admitt(‘d. — Re Douglas, 
Ex J). Douglah’ (Jamiijs) Executors, 
11930J I (Ml. 312; 112 L. T. 379; [1929J 
B. A C. B. 76; sub nom. Re Douglah, 
Douglah a Hill v. Myerh (J. E.), 99 
E. J. Ch. J>7. 

4217. Add. Annotationa : — Apld. Houghton v. 
Nothord, Lowe A Wills, [1928] A. C. 1. Refd. 
Houghton V. Nothard, Lowo A Wills (1927), 
44 T. L. K. 76. 


Part XII. — Priority of Debts. 


4279. Add. Annotation : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 

4281a. “ Local rate "—Land drainage rate.] 

— land drainage rate levied by a Coinage 


board constituted under l4ind Drainage Acts, 
1861 (c. 133), A 1918 (c. 17), is a local rate 
entitled to iireferential payment within 1914 
Act, B. 83 (1) (a).— Be Ellwood, [1927] 


PART XI. SECn*. 6, SUB-SE(7r. 1. 

•s. limhl to claim for numey ad' 
ranced to partner alter ineiffeelivetdia' 
eoltUian.] — Re Walkbam. [1926] 1 
D.L.R 274; 5$O.L,R.I41} 7C.B.R. 
4.— CAN. 

PART XII. SECT. 1, BUB-SECT. 8. 

•b. CUnm by Workmen’e Comptn- 
eatUm Board^For arreare of payment of 
aaaeesmente.] — caalm refill. — W ork- 
M&N'S CX)MPBMS4T10N BOARD V. EDQAK, 
{19241 3 1). L. H. 278 ; (1924] 2 
W. W. R. 566 ; 20 Alto. L. IC 385.— 
CAN. 

M. Extent of prtotUy.] — Re 

SYKB, jBx P. WOREMEN’S 0>MI*ICNSA- 
HON Board (Out.), 119271 3 D. L. K. 
802 : 8 C. B. K. 275.— CAN. 

PART XII. SECT. 1. SUB-SECT. 4. 

•4. General rule ] — The Grown has 
A prerogative risbt to be paid upon a 


distribution in blcpcy. in priority to 
other unsecured oreditors, but it is 
merely a right of preferenoe in the 
administration of the estate. — Re 
Toronto Mbtai. Sc Waste Co. (J921J, 
67 D. L. II. Ill ; 51 O. L. K. 287 ; 
2 C. B. R. 1S8.-^AN. 

sf. .1 — Whore the Crown Is 

an uoseoured creditor for tozos owing 
by bkpt., the Crown will take prefer- 
ence over ail other secured creditors 
In respect of those taxes. — Re Nobl, 
Exp. Qravelbodro Town (1922). 65 
D. L. K. 754 ; 2 a B. K. 545.— CAN. 

sj. .] — Re Standard Piiar&iact, 

Ltd., Re AXBHsrrA Province's Claim 
(A lto.), (19261 2 V. L. R. 300 ; 11926J 
1 W. \V. K. 773.— CAN. 

sk. Trustee enttUed to set off Day- 
went of taxes againai claim of landlord 
for arrears of rent,} — Re Graniuam, 
Ex p. Dotls. (19231 8 B. L. 11. 94; 
4 C. D R. lOl— CAN. 
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4280 It. Water rate.h-'Rs 

An AitHANaiNU Dbrtor, (1021J 2 
I. II. 1.— IR. 

4280 iU. Xdffht rates.) Re 

Mathbson, Ex p. Prince Albbju’ 
(City), (19241 1 W. W. It. 129 ; [1924] 
1 D. t. It. 2(10 ; 18 Saf.k. L, 11.— CAN. 

4280 iv. Electric power rates. ] — 

Re DBCKBR'H DlSLIOA'nOSHEN, (1025] 1 
D. L. It. 6.52; 56 O. L. it. IIU; 6 
C. B. It. 208.— CAN. 

4280 V. Crovm Timber Act, 

1927 (c. 38), s. 2 (l)l~The word 
*' rates *’ in above Hub-Hetd;. means the 

E irlce which auy lidmcee is required 
o pay for the timber to be cut imdor 
his Ik cure, & doeB not mean the '* taxes, 
rates, or assessments " which uudei 
Bkmy. Act, 1927 (o. II), s. 12.'), muv 
be k\lofl or Imposed upon tho uolitor 
or upon any property of a hkpt. uri<k r 
any law, Itommlon or of the 1'/'* 
vln^e. — Re Hardy, (1029J 1 J>. L i . 



Cases 4281a— 4883. EirausH and Eupibe Digest Supplement. 


1 Ch. 455 ; m/ib nom. Be Ellwood, Ex p. 
KtVEB Dee Drainage Board v. Hooson, 
96 L. J. Ch. 170 ; 136 L. T. 696 ; £1927] 
B. & 0. R. 53, D. 0. 

42S4. Add, AnnoUUion : — Refd. Be Webb (Smith- 
field, London), [1922] 2 Oh. 869. 

4296a. Helping employer to perfect 

Invention — Under agreement for payment 
out of profits.] — Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 


agreement no reference to his duties as 
clerk : — Hep : he was not precluded from 
proving fqr his remuneration as a clerk, or 
from receiving three months’ salary in full. — 
Be Ellins, Exp, Hickin (1850), 3 De G. & 
Sm. 662 i 19 L. J. Bey. 8 ; 14 L. T. O. S. 
469 ; 14 Jur. 405 ; 64 E. R. 651. 

4298. Add. Annoiation: — Consd. Moriarty v. 
Regent’s Garage & Engineering Co. (1920), 
90 L. J. K. B. 783. 

4333. Add. Annotation, : — Mentd. Re Bush, Liptou 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 


300 ; 08 0. L. R. 246 ; 10 G. B. R. 288. 

—CAN. 

bi. .1 — Re International 

Metal Works, Ltd., Ex p. R., (1925) 

1 D. L. R. 309 : 6 0. B. It. 378.— CAN. 

b 11. 1 — Canadian Cfsedit 

Men's Trust Assoon. r. Kdmovton 
OiTT, [1026) 2 D. L. R. 626 ; [1026] 1 
W. W. It. 747 ; 21 Alta. L. R. 160 ; 6 
0. B. R. 687.— CAN. 

b 111. Municipal taxes.] — Re 

Canada Preservino Co. (Ont.), (1928] 

2 D. L. R. 620 ; 10 C. B. R. 63.— CAN. 

0 1. JitisincsB taxes.] — Re West 

(F. E.) & Co. (1021), 62 D. L. R. 207 ; 
60 O. L. R. 031 ; 2 0. B. R. 3.— CAN. 

0 ii. .] — Where a township 

or miinloi polity is, by a provincial 
statute, made a preferred creditor In 
rospeet of business taxes, this profor- 
enco dlsanpoars whon the statute Is 
repoaled uy a dominion staluU*. — Re 
Noel, Ex p. Qwavklhourd Town 
(1022), 06 D. L. R. 764 ; 2 C. B. R. 
616.— CAN. 

o ill. .] — A municipal 

corpn. is not entitled by Bkpey. Act, 
s. 51 (6), to priority over other creditors 
of bknt., for business taxes in respect 
of which no distress has boon made. — 
Jte Okcilian Co. (1922), 09 D. L. R. 
079 ; 61 O. L. R. 010 ; 2 0. B. R. 510. 
—CAN. 

0lv. .] — A city Is in 

respect of buslnoss tax a sooured 
creditor.- -lie Mathkhon, Exp, Prinok 
ALHEUT (CITY), [19211 1 I), L. R. 260 ; 
119241 1 W. W^. R. 129 ; 18 Sask. L. R. 
8.— CAN. 

ov. .1— ite Standard 

J’iiABMA(’T, Ltd., He Aluerta Pi«)- 
VINOE’S Claim (Alta.), 1 1920 J 2 1». L. R. 
300 ; (10261 1 W. W. R. 773.— CAN. 

o vl. Dominion taxes — Ot-er 

taxes due to municipalitv.] — lield; 
Dominion taxes preferred. — Re Adams 
Shoe Co., Ex v. Town of I'kne- 
TANOUiaiiKNE, [1923] 4 D. L. R. 927. — 
CAN. 

evil. Income lax.) — Re Lie 

Blanc, (1924] 3 D. L.R. 260.— CAN. 

ovlH. .1 — Held: balauoo of 

income tax imtltlod to priority. — Re 
Oru, (19241 2 I. R. 120.— IR. 

o ix. .1 — R V, Lithwick 

& CoLit (1921), 20 Exch. O. R, 293.— 
CAN. 

ox. Poll Utx.]-^Re Lb Blano, 

(19241 3 D. L. R. 2.^6.— CAN. 

0 xl. Sales toxat.] — Held: the 

Crown was outiUed to iirloiity over all 
other unsoourod creditors In iwpoct of 
sales taxes,— ife West (F. K.) & Co. 
(1921), 68 D. L. R. 772 ; 50 O. L. R. 
031 ; 2 C. B. R. 3.— €AN. 

oxH. ^.1 — Held: a creditor 

ooidd not rank as a soourod creditor in 
priority to the ololni of the Crown for 
taxi's on sales of ffoods to debtor.— 
Nicholson At Service »)RpN., 

(10211 3 1) L. R. 693 ; 4 C. B. R. 092. 
—CAN. 

iror revenue taxee.] — See cases 

In Port XII., Sect. 1, sub-sect. 6, post. 

oxiil. Taxes asseased prior to 

osstffnMent.] — Held : the city had a 
preforontlal Hen on the goods of the 
assignor for the above taxes. — Re 


McKrvfib, [19241 1 W. W. R. 169 ; 
4 C. B. R. 492.--CAN. 

d I. .] — Held : debtor's chattels 

subject to seizure for arrears of taxes 
by tho munioipality even In the hands 
or tho trustee. — Re Harrihon (1922), 
09 D. L. R. 068 : 61 O. L. R. 634 ; 
2 0. B. 11. 300.-^AN. 

d 11. .1 — Re Laurakcb (1928), 

55 O. L. R. 106 ; 4 C. B. R. 349.— CAN. 

si. Claim of inspector of taxation.] 
—Re, MoKknzib, 11924] 1 W. W. R. 
169 : 4 C. B. R. 492.— CAN. 


PART XII. SECT. 1. SUB-SECT. 6. 

sm. Dias of court in favour of 
creditor.] — The right of a oreditor for 
arrears of wagris to stand os a preferred 
creditor will bo construed by the ot. 
with a bias in favour of tho creditor. — 
Re CoRflON Shoe Go., (1921] 1 D. L. It. 
655.— CAN. 

4286 ix. After judgment re- 

covered.] — Tho claim of a wage -earner 
to t iority for his wages rcmaiius a 
claliL for wages even after Judgment 
lias been recovered. — Ball i>. Thorne 
(1920). 46 0. L. R. 261 ; 60 D. L. H. 
85.~CAN. 

4286 X Earned within three 

months of bankruptcy.] — Held: a 
workman could only rank as a pro- 
ferred croditor for wagoB earned within 
three months of tho bkpey. — H odden 
V. (looD.MAN (1922), 67 D. L. R. 635. — 
CAN. 

4286 xi. .]—TIeld : the 

diri'ctor & president & the director Ac 
bccrouiry-treasurer of bkpt. co. were 
eutltled to priority for wages or 
salaries in respect of serviiws rendered 
to bkpt. oo. daring the three months 
before tlie date of tho assignment. — 
Re Eastern Ontario Milk Productb 
Oo., 1 1923 J 1 D. L. It 691 ; 62 O. L. It. 
67 ; 21 O. W. N. 483.— CAN. 

4285 xll. .1 — //cW; a 

claim for wages was not entitled to 
priority not being earned witliin 
three months Immediately preooding 
tho receiving order. — He Continental 
PUBUSHINO Co., Kx p. DaVIB & SIM- 
MONS. 119241 1 D. L. R. 339 ; 4 C. B. R. 
343.-^AN. 


4285 xlil. P. Re Olympia Cafe 
C o., Ltd.. Ex p. Bedali (Man.), [1927] 
1 1). L. U. 007 ; (19271 1 W. W. Ii. 
131.— CAN. 


4286 xlv. Commission 

payable when goods stdpped — Services 
rendered more than three months before 
bankruptcy — GtHtds shipped within three 
of banlcruptcy.] — Held: the 
salesman could not rank as a preferred 
creditor in respect of buch commission. 
— Re RKRUITLES ItUBBEB Co., Ex p. 
AUJIN, (19241 1 D. L. R. 999; 4 
C. B R. 565.— CAN. 


4286 XV. AUowaance for ex- 

penses .) — Whore a person is employed 
as a travelling salesman &. is given his 
expenses in addition to his salary, be 
may claim to stand as a preferred 
oreditor as regards both his salary & 
his oxponsos . — Re Corson Shoe Co., 
(10241 1 D. L. R. 666.— CAN. 


4389 ia. .1— A 

travelling salesman, selling goods on 
commission, was allowed by debtor co. 
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to soil tholr mods at speoifled prices, 
any goods sold by him to bo invoiced 
to the customer at tho price at which 
he sold, & bo to bo allowed the difler- 
ODOo between tho net price Sc his selUng 
price : — IJrld : not untitled to priority, 
— Re Speciality Baoh, Ltd., [1923] 

1 D. L. R. 827 : 63 U. L. R. 355 ; 

3 C. B. R. 617.— CAN. 

4292 i. Accountant — Monthly 

salary — Part time employment.}— Held •• 
ho was a servant Sc entitled to rank as 
n preferred creditor. — lie Gordban 
F iruNiTURE Co., Exp. Sladdkn, [192.31 

4 I). L. U. 1198 ; [19231 3 W. W. R. 
630.— CAN. 

4298 i. Company official — 

Director .] — The more fact that a 
dlioctor who claims priority for wages 
is a superior oilicer of a oo. docs not 
of itself deprive him of priority. The 
real qucbtion is whether the person 
making tlio claim has contracted to 
mudor sorvioo to tho co. beyond what 
would come within tho scope of lus 
duties as a statutory oilicer . — Re 
Kahtkrn Ontario Milk Products 
Co., [192.3] 1 D. L. R. 601 ; 21 O. W. N 
483 ; 52 O. L. Tl. 67.— CAN. 

PART Xll. SECT. 1. SUB-SECT. 6. 

h i. .] — Tho preferential rights of 

a landlord are rcbtiicted os provided 
by Landlord & 'J'euaut Act, s. 38, be 
a landlord cannot claim to rank os a 
pn'fenx'd civditor in respect ol sums 
\oluutarily paid by him for taxes 
owing by bkpt. — Re Ckvstal, [1926] 

2 DHj. R. 840 ; 59 O. L. 11. 44.— CAN. 

h ii. Under iMndlord’e Rights 

(liankruplcv) Act, 1924 (c. 12) (Alta.), 
8. 3.J — Tho above sect, entitles a land- 
lord to priority to tho extiTit of tho 
amount limited thereby over all 
bkpt.’s seenrod creditors, including tho 
Crown. — Re Standard Pharmacy, 
Ltd., Rc Alberta Provini'E’b Claim 
(Alta.), [1926] 2 u. L. R. 300 ; [1926] 
1 W. W. R. 773.— CAN. 

h lii. Cannot be deprived of 

preferential lien— Except by agreement.] 
— Re Milner, Ex p. Forbes (Out.), 
[19261 2 D. L. R. 988 ; 7 C. B, R. 319,— 
CAN. 

• i. Special cevenant 1 

— Held : notwithstanding a olause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time tho premises were occupied 
by the trustee. — Canadian Credit 
Men’s Trust Assoon. v. Monka (1924), 
34 B. C. R. 99.— CAN. 

•n. Arrears of rent — Priority over 
— War revenue taxes.] — Re Solomons 
Bochnfji Fur Co.. [19241 1 D. L, II, 
685 ; .63 O. L. R. 497 ; 24 O. W. N. 42. 
—CAN. 

tp. .1 — The Crown 

claiming under War Revenue Tax Act 
Sc a landlord for arrears of rent rank 
inter se according to their priority in 
time. — Re Davis. (19241 3 D. L. R. 
566 ; 4 C. B. R. 698.— CAN. 

tq. Sales tax.] — RcCalcus 

Co., Ltd., Ex p. McGfire, (19251 3 
D. L. R. 809 ; 67 O. L. R. 272 ; 5 
C. B. R. 763 ; rersp.. (19251 2 D. L. R. 
246.— CAN. 

sr. Taxes dtte under 



4334s. Wife — In respect of annuity for main- 
tenance of husband’s household.] — Where an 
annuitv ia secured to a wife by an ante- 
nuptial settlement to be expended in main- 
tainmu the husband’s household, the wife 
cannot, on the husband’s bkpey., claim to 
be paid the amount in preference to the other 
creditors. — ^B ibkbtt v. Purdom, [18951 A. O. 
371 ; 11 R. 184, H. L. 

4885a. Bond to secure annuity taken in 

payment.] — ^Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpey., or iu the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband. — Re Slade, Cbewkeune United 
Breweiues, I/td. V. Sladk, [1921] 1 Ch. 160 ; 
89 L. J. Ch. 650 ; 124 L. T. 232 ; 61 Sol. Jo. 
668 . 

4336. Add, Annotediona : — Consd. Re Slade, Orew- 
kerne United Breweries v. Slade, [1921] 1 Ch. 
160. Dlstd. Re Cumming & West, Ex p. 
Neilson & Craig v. The Trustee, [1929] 1 Ch. 
534. 


VoL IV. — ^Bankrnptcr. Cases 438ta— 4868a. 

4388. Add, Annoiaticn: — Refd. Re Wombwoll 
(1921), 37 T. L. B. 026. 

4342. Add, Annoiaiiona : — Consd. Re 

Finance (iuarantoo (\>rpn. (1930), 69 
Ji. Jo. 283. Refd. Re W’^ilson, Ex p. Sala- 
man. The Trustee v, Keith, f’rowse (1925), 
133 L. T. 814. Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. B. 835 ; Scranton’s Trustee 
V. Pearse, [1922] 2 Ch. 87. 

4345. Add, Annotation : — Refd. Dennistoun v. 

Dennistoun (1925), 69 Sol. Jo. 477. 

4353. Add, Anno/a/ion Refd. Re Slade. Crew- 
keme United Breweries v. Slade, [19211 1 Ch. 
160. 

4353a. Debt left on deposit with debtors.] 

I — A creditor for a sum of £100,000 of a llrm 

of merchant bankers in May, 1918, agreed 
with the debtors to leave the debt on deposit 
with them until Jan. 1932, al inter(‘st, with 
commission to be paid to nominees of the 
creditor — namely, O. & his family ; & it 

was further agt>eed that O. should be credited 
with a share of the firm’s profits, which m 
fact he subsequently drew from the firm. 
In July, 1020, the tlobt was, by the direction 
of the creditor, transferred in the books of 
the debtors to F., who agreed with the debtors 


Income War Tax Ad, 1017.1— /2e 
HuMBERsrovK Ck>AL Co., Ltd., Kx p. 
Natioval Trust Co., Ltd, (iJridl 3 
D. L. U. 154 ; (1925] 2 W. W. li. 08 ; 


5 O. B. ll. 719; revao.. (19251 1 
W. VV. R. 904 ; 5 C. B. R. 639.— CAN. 


•t. Feea exptnaea of 

Iruatec .] — The trustee’s claim for his 
fees & oxpeusoB always pixwdcs the 
Crown’s claim for taxes under War 
Revenue Tax Act, hut if the lundloid's 
olalm arose anterior to that of tlie 
Crown, thou tlio trustee’s claim will 
oouut aft(T the landlord’s Sc will [ire- 
cede the Crown's claim . — lie Davih, 
[19211 3 D. L. R. 656 ; 4 C. B. H. 698.— 
CAN. 

■w. Covenant by tenant to pay taxes <£- 
otAer expenses.] — A landlord can only 
rank as a preferred creditor In respcc t 
of arrears of rent. Sc this is so even 
where the loose stipulates that the 
touant shall luako other payments, 
namely a portion of the taxes & costs 
of heatinjf the promises. — lie Stani.i’v 
Mills Co. (1924), 27 O. \V. N. 123; 
afTff,. [1924] 3D L. R. 40 ; 4 0. B. R. 
655.— CAN. 

sx. Costs of distress.] — He McKrxzir. 
(19241 1 W. W. R. 159 ; 4 O. B. R. 
492.— CAN. 


PART XII. SECT. 1. SUB-SECT. 9. 

f I. Debt not beina debt for 

taxes, rates or assessments .] — The Crown 
In the right of a province has no 
priority over other creditors of bkpt. 
with respect to a debt due to it which 
is not a debt for taxes, rates or assess* 
meats . — Re Cabdbton U. F. A. Co- 
OPKRATIVK AfiAoev.. Ltd., 7?e Bno- 
VINCE OP Alberta. (1925} 4 D. L. R. 
897 ; (1925) 3 W. W. R. C5l.— CAN. 
fil. .] — Re Sta.vdard 


Phabmact, Ltd., Re Alberta Pro* 
VINCE’S Claim (Alta.), [1926] 2 D. L. R. 
300 ; 11926] 1 W. W. B. 773.— CAN. 


r I. Sofes taxes .] — Sales taxes 

due to the Dominion Govt, under 
Special War Revenue Act (Dom.), 
1915 (c. 8), as enacted by 10 8c 11 
Geo. 5, c. 71, are merely debts duo to 
the Grown, not expressly charged upon 
the assets of debtor . — He West (P. E.) 
Sc Co. (1921), 62 D. L. R. 207 ; 60 
O. L. R. 631 : 2 C. B. R. 3.— CAN. 


T i a. .1—12 Sc 13 Geo. V. 

( 0 . 47). amending Special War Revenue 
Act, 1915, 8c by sect. 17 making the 
taxes to which it refers a Hen or charge 


J.8. 


upon the property of a debtor in favour 
of the Crown. & directing th.it tlds 
lieu shall provull, notwlthstnndlng the 

f irovlsinns of the Bkfici . Aet, does not 
n terms repeal t he Bkpey. Act ; Sc 
the repeal of sect. 17, la 1925, by 15 & 
1(1 Oeo. V. (c. 20), 8. 9, loaves tbo 
prerogative right to prior payment In 
a ease of bkpey. nntoucho*!. By 
sects. 86 Sc 51 of the Bkpoy. Aet, the 
Crown has stin’cndcrod its prorogatlvo 
to bo paid debts duo to it in prh>iJty 
to debts due to a subject, save only 
debts that fall within sect. 51, sub* 
soct. 0 . — Re M<u)UK (D.) Co., Ltd., 
11928] 1 D. L. Tt 381- 01 C. L. It. 
434 ; 8 C. B. R. 3.18, 479 —CAN. 

r i b. .1 —R( WiLNLK (Ont.), 

(1928)2 D.L. 11. 396; 8C. 11. 11.010.— 
CAN, 

r i 0 . .l~-Iir A. PurriNi & 

Co.. (1929) 2 D, L. U. .558 . 03 U. L. It. 
522 ; 10 C. B. K. 40H. CAN. 

r il. Charge against goods ad’ 

milted as settler's effects] — Held: to 
take priority over tbo Hen for costs 
given an execution creditor — Re 
WiijcT, Re Anthony Halt Co., Re 
OioWN’S CUHTOMH DiniKH CLAIM, 
(192.'»J 4 D. L It 790 ; 11025] J 

W. W. R. 083.— CAN. 

r 111. Heaith Insurance con- 

trdndvms .] — On a claim for arrea.-s 
due lu respect of Health Insurance 
rontrlbutioiis, alleged to bo recoverable 
as Crown debts ranking next after the 
usual preferential payments : — lletd : 
Health Insurance contributions wore 
rocovorable only as a civil debt . — Re 
LindbaT, (19201 N. 128 —IR. 

r Iv. Debt due to Land Coni’ 

mission.] — Held: a profcroutial debt. 
—Re Maloney, (19261 1. R. 202.— IR. 

■a. Surety paying Crown debt.] — A 
surety who has paid tho iudobtodnoss 
of the principal debtor to tbe Crown is 
entitled to stand in the same position 
as the Crown Sc to exercise its remedies 
for tbe recovery of the debt . — Re Pathk 
Frerks Phokooraph Go. or Canada 
(1921). 64 D. L. R. 628 : 60 O. L. R. 
644 ; 2 C. B. R. 21.— CAN. 


PART XII. SECT. 1. BUB-SECT. 10. 

Fees St expenses of trustee.] — See 
cases lu Part Vll., Sect. 5. sub>scci. 2, 
A., ante. 


1 1. .1 — Crawford Sc Co. m. 

Hunters Sc Co. (1817), 1 Nfld. L. R. 


43.— NFLD. 


t li. .]— Fmkjus & Glen 

Insolvent KsrATis (1831) 2 Nfld. 

L. R. 27.— NFLD. 


4331 1. .fiulgvunt crtdilor — ItegiS’ 
iered rrrtifiiatc of judgmnU.] — A Judg- 
ment oreditoi of a bkiif., who has 
w'glHtcred a ooitlflcolit of Judgment 
with the district rcgiMirar, Is not cui- 
titlod tcc a llcui iigaiiiNt the I'stalo for 
tho (OHtM incuricd la oldainlng Iho 
Judgnu'nt Rt Yawoski (1922), 60 
I). L. It 570 ; (19221 I VV. W. R. 290; 
2 0. H It. ISl.- CAN. 


d I. - - llfUl : tho trust eo 

must pay tho stiorllT’s fcMcs (k chargees. 
Including poundage Sc tho costs of tho 
oxocutlon crcslitor In priori^ to all 
other uhargoM or claims — Re Toronto 
Mktal& Wabtk Co. (1921), 67 I). L. It. 
Ill ; 51 (>. L. R. ’487 ; 2 C. B. U. 138. 


■b. Cods of action continued by 
trustee— With authority of rouri.] — 
HeUl : costs luourrod after tho Insol- 
vency proforred -Myriwon v. Guken 
Sc Homich (1922), 08 D. L. R. 209.— 
CAN. 


m i. Price of goods supplied to tlebUrr 
— With approval of trustee — For ron^ 
tinuaiion of business after bankruptcy J 
— Held ; accounts for such goods pr< 5 - 
forrod.— We Momtin, 11923) 3 D. L. B. 
848 ; 63 O. L. R. 30.— CAN. 


so. Monev’lender.]—Jn no cose can 
a person who lends money to another 
before tho latter’s bkpoy. rank as a 

I ireferred creditor for the money rn 
oaned. — R odden v. Goodman (1922J, 
67 D. L. It. 635.— CAN. 


sd. Solicitor — Costs of preparing 
authorised assignment.] — Re Jacobson. 
Ex p. OOLDBERO (N. B.). [19271 2 
D. L. R. 363 ; 8 C. B. It. 258.- CAN. 


se. Arrears of maintenance of lunatic.] 
— A person of unsound mind having 
died Insolvent. arn*nis duo for mainte- 
napoo to the institution where ho bad 
been k<mt were allowed after debts duo 
to tho C^wn, Sc In priority to tho taxed 
costs of bis comrnittop . — Re Maquire, 
[1923J 1 I. It. lOH.— iR. 


PART XII. SECT. 2, SUB-SECT. 1. 

4335 vlil. Payment of d,U 

by wife as surety for husband.] -If eld 
wife not a defoirofi creditor Ke 
Barron, Ex p. Barron, ft 924) 4 
D. L. IL 1307 ; 4 O. B. il. 1 21 CAN. 
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Cmm 498$* — ttlte. EirauBH a»d Eupibe 

to iMve the aebt on deposit with them until 
Jan. 1982, upon the conditions expressed in 
the former agreement, as if F.’s name had 
been inserted therein instead of the name 
of the oiigiDal creditor. On Feb. 24, 1926, 
F. transferred the debt in equity to O., & 
on Mfu*. 2, 1920, the debtors had notice of 
that assignment. On Mar. 15, 1926, a receiv* 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order F. 
became indebted to the firm in the sum of 
£16,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on & accepted by 
the firm for which, as between F. & the firm, 
F. through not ha^ng supplied the necessary 
funds, was liable, F.'s Uabluty arising in every 


Digest Sufflembmt. 

case from contractual liabililies midertakea 
hy F. towards the firm at dates earlier than 
Mar. 2, 1926 : upon the pre^ con* 

stmetion of the agreement of May, 1918, the 
creditor did not aoVance money to the debtors 
on a contract that she diould receive a share 
of the profits of their business within Fartner- 
ship Act, 1890 (c. 89), s. 2 (8) (d), with ihe 
result that 0.*b proof for the £100,000 was not 
liable to be postponed to ihe clai ms of the 
other creditors. — Be Pinto IiBitb ft 
Nephews, Bx p. Deb Ouvabs (Vxsoonde), 
[1929] 1 Ch. 221 ; 98 L. J. Ch. 211 ; 140 L. T. 
687 ; [1928] B. & O. R. 188. 

4867. Add, Annoiatume : — Consd. Be Gumming 
A West, Bx p, Neilson A Oraig v. The Trustee, 
[1929] 1 Oh. 684. Retd. Be made, Orew- 
keme United Breweries r. Blade, [1921] 1 Ch. 
160. 


Part XIII. — Distribution of Estate and Payment of Dividends. 


4866a. Agreement for distribution contrary to 
bankruptcy laws — Void.] — Staines v, Wajn- 
WRIGHT (1839), 6 Bing. N. O. 174; 8 Scott, 
280 ; 9 L. J. O. P. 107 ; 133 E. R. 68. 
Annoiaiton Diftd. Pilnoo v Haworth, [1005] 2 K B 768. 
4378. Add, Annoiation : — Mentd. The Kin Tye 
Ijoong V, Seth (1920), 89 L. J. P. 0. 118. 

4403. Add, Annoiaiione : — ^Apld. Be Home A 
Colonial Insce. (1928), 44 T. L. R. 7i8. Refd. 
Be Gurwiez, Exp. Trustee (1919), 88 L. J. K. B. 
740. 

4424. Add. ArmoiaHona : — ^Mentd. Falcon v. Famous 
Players PUm Co. (1925), 42 T. L. R. 91; 


Reckitt V. Barnett, Pembroke & Slater, [1928] 
2 K. B. 244. 

4482. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
868 . 

4438. Add. Annotation Distd. Be Houlder, [1929] 
1 Oh. 205. 

4484a. Proof subsequently reduced .] — Be 

Sbarlb. Hoaee a Co., No. 8210a, ante. 

4487. Add. Annotation: — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

4494. Add, Annotation : — Refd. Re Home A 
Colonial Insce. (1928), 44 T. L. R. 718. 


Part XIV. — Administration in Bankruptcy of Estates of 
deceased Insolvents. 


4546. Add. AnnoUUton : — N.F. Latter v. Juckes 
(1920), 42 T. L. R. 723. 

4647. Add. Annotation: — Refd. Re Sarjeant, 
[1923] 2 Ch. 302. 

4549. Add. Annoiation : — ^Mentd. Re Wigzell, 
Ex p. Hart, [1921] 2 K. B. 836. 

4565a. Adjudloatton before death.] — 

Debts incurred for necessaries by a bkpt. 
after adjudication, A also funeral expenses 
to a reasonable amount, may properly be 
paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect, does not deprive the bkpt. of those 


fruits of his personal exerrions which are 
necessary to enable him to live; in other 
words it is only the surplus over & above that 
which vests in the trustee (Tomijn, J ). — 
Re Walter, Slooock v. Official REOEivxai, 
[1929] 1 Ch. 647 ; 98 L. J. Ch. 403 ; 141 
L. T. 819 ; [1929] B. & (\ K. 63 

4556. Add. Annotation : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 

4659a. Admlnlstratloii of estate of undla- 

oharged bankrupt — Right to after-aequlred 
property.] — Be Sarjeant, No. 1808a, ante. ’ 
.] — SeCt now, Bkpey. (Amend- 
ment) Act, 1926 (c. 7), s 8. 


Part XVI. — Miscellaneous Practice and Procedure. 

4602. Add. Annotation: — Mentd. Re Foster, j 4612a. Primi facie evidenoe of fraudulent pre- 
Barnato v. Foster, [1920] 8 K. B. 806. | ferenoe — ^No right to appeal reserving right to 

N. S W. W. N. Ill ; 1 A. B. C. 89.— 
AUS. 

PART XVI. SECT. 8, SUB^nCT. 1. 
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eeoe l. PoH of ejEomOuiKon .]— a 
portion merriy of an oxaminatfoti nador 
Bkpoy. Act of a paiaon alletad to hare 
pro]M^y of debtor la Ma poaaeaalon 


Aiit. MiWX. «. 

fef. Refund — Actum in eounty court 
to recover money paid tn error.] — Held : 
not maintainable, it not bains open to 
the jndsa to go behind the declared 
dfyidend.— M oLknnan v. OamnDn, 
L. R. 875 ; 59 N. B. R. 


rAn* ouo-oflAn. i. 

a. Tvne of xnmAveney ] — Upon a 
patltloii tor the adnunletration in 
bkpey of a deoeaaed debtor*B estate It 
1 h soflloient to establish that the estate 
waa f naolrent at the date of the heaxins 
of the petition —Be Nonmus iAxgnxD) 
(1989), 89 8. B. N. S. W. 880 ; 46 



ToL IV.-~B«iikmptoF. Omm MUa— 4871. 


can xabiittiiif avidMiee.] — ^Where a trustee in 
hkpcy. baa called evidence in support of a 
charge of fraudulent preference by the bkpt., 
re^ must elect either to call rebutting 
evidence, or to conclude his case on the 
footing that the evidence given is the only 
evidence. He cannot by agreement with his 
opponent & by leave of the county ct. judge 
obtain an adjournment lodge an appeal, 
reserving the right to call rebutting evidence 
in case the appeal should result in favour of 
the trustee . — Me Moynihan, Ex p. Trustee, 
[1930] 2 Oh. 360 ; 99 L. J. Oh. 20 ; 143 L. T. 
703 ; [1929] B. & 0. R. 110, D. 0. 

4S87. Add, AfmotaHon : — ^Mentd. Scott V. North' 
umberland & Durham Miners’ Permanent 
Relief Fund Friendly & Approved Soc., 
[1920] 1 K. B. 174. 

4681. Add, Annotation : — ^Mentd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

4683. Add, Annotatione : — ^Refd. Re Drage, Palmer 
Roberts v, Knight (1926), 134 L. T. 705. 
Mentd. Re Cohen, Exp. Trustee, [1924] 2 Oh. 
615 ; Re Hoyle, Ex p. Trustee, [1924] B. & 
0. R. 22. 

4687. Add, Annotation Apld. R. v. Tuttle (1029), 
140 L. T. 701. 

4687a. Admission at preliminary examination — 
On criminal charge of misappropriating funds.] 
— The accused, who was a trustee under a 
will, was charged with having in Mar. 1916, 
fraudulently converted to his own use certain 
shares deposited with him by a co*trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
against him by the co-trustee in the Oh. 
Div. the accused swore that he had, with 
the approval of his co-trustee, invest^ the 
capital in his own business. Subsequently, 
in his preliminaiy examination in bkpey., 
he made admissions to the Official Receiver 
in regard to the disposition of the capital 
by him. He was indicted for fraudulent con- 
version as a trustee under Larceny Act, 
1910 (c. 60), s. 21, but the judge, on his notice 
being brought to the fact that that Act was 
not in force at the time when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1801 (c. 90), s. 80, 
for the later statute. The two statutes define 
the offence in almost precisely the same 
words: — Held: the admissions in the pre- 
liminary examination in bkpey. were not 
admissions made in anv compulsory 
examination or deposition before anv court 
on the hearing of any matter in bkpey.,** 
could, therefore, be given in evidence at 
the trial without infringing Larceny Act, 
1916 (c. 60). 8. 43 (3). — R. v. Tuttle (1929), 
140 L. T. 701 ; 46 T. L. R. 357 ; 21 Or. App. 
Rep. 85 ; 28 Cox, C. O. 010, C. C. A. 

4688. Add. Annotations : — Reid. Re Drage, Palmer 
A Roberts v, Knight (1920), 134 L. T. 705. 
Mentd. Be Cohen, Ex p. Trustee, [1924] 2 Oh. 


616 ; Re Hoyle, Em p. Trustee, [1924] B. & 
O. R. 22. 

4661. Add, Annotation : — ^Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 615. 

4665. Add, Annotation : — Coned. Be Cohen, Ex p. 
Trustee, [1924] 2 Oh. 516. 

4666a. Necessary before other side entitled to 

refer to oontents.]— On June 29, 1923, reaps., 
having received from bkpt. an order for 
goods, on the same day delivered them to 
bkpt. together with an invoice bearing the 
same date, which subsequently at bkpt.’8 
request was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to reaps. & to 107 other 
creditors cheques which were all post-dated 
to Julv 81 m settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation ; but on 
July 80, the day preceding the act of bkpey., 
bkpt. paid in cash to reaps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1923, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made aqainst bkpt. Upon a motion by 
the trustee in bkpey. for a declaration that 
the payment to reaps, was a fraudulent 
preference under 1914 Act, s. 44 (I), resps. 
filed an affidavit in opposition, which con- 
tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
reaps, to pay the amount duo to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
resps. of the absence of pressure A; of the 
entirely voluntary niiture of the payment : — 
Held: (1) the practice in the Bkpey. Ot., 
differing in this respect from the practice in 
the Ch. Div., was that where an affidavit had 
been died by a reap, to an application, applt. 
was only entitled to refer to the contents 
thereof after reap, on opening his case had 
elected to read it ; (2) where a bkpt. in 
imminent expectation of bkpey. voluntarily 
pays a particular creditor with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
primd facie case ot fraudulent preference is 
establi^ed ; therefore, the trustee having 
proved a prinA facie case of fraudulent 
preference & the creditors having withdrawn 
their affidavit in opposition, A there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on his 
application. — Re Coken, Ex p. Trustee, 
[1924] 2 Gh. 616 ; 94 L. J. Oh. 78 ; [1924] 
B. A 0. R. 143 ; sub nom. Be Ooubn, Ex p. 
Trustee v. Snow (W. R.) & Co., 69 Sol. Jo. 
85, C. A. 

Annotation • — A» to (2) Distd. Re Drage, Palmer & llobortH t>. 

Knight (192S), 184 L. T. 766. 

4671. Add, Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 


oannot he admitted In erldenoe in 
collateral procM»edtngii. — BouLDiito v. 

- Olurpw . OMSK’S jrBCST 

14 Bask. L. R* 356.— -CAN. 

Fxesldenor Towns Insolrenoy Act. 


*• be need when parties 

ore In litigation, as an extra method 
of dlflcovery In addition to the ample 
facilities for dlsoorery enjovod oy 
ordin^ Utihaots nnder the Code of 
cavil Prooedure. — S arst Kumar Uat 
V. Nabin CRAvnaA Ram Ciiakura 
Shaka (1928), I. L. R. 56 Calc. 


667.~INO. 

PART XVI. 8BGT. 8, illB-iECT. 8. 

•J. ilMOm for trial of banter a 
artom—AdiournnuiU to i'tke oral 
dmee Fuurow, [19251 4 D. L J . 
100 1.— CAN. 
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4704ft* Whether barred by lapse 

ol time.] — In the circumstances: — Held: a 
eolr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
payment. — iWeFisiiEE, Exp. Brutton (1845), 
De G. 116; 1 New Pract. Cas. 159; 14 
L. J. Bey. 15 ; 4 L. T. O. S. 321 ; 9 Jur. 96. 

4705. Add. Annotation : — Reid. Knight v. Knight, 
[1926] Ch. 836. 

4714a. Direction as to costs as between trustee & 
claimant against estate — Should not be in- 
cluded in order settling rights of parties.]- - 

“ Practice Note ’* (1030), 47 T. L. 11. 88. 

4768. Add. Annotation : — Mentd. Re Oohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 


4771a. .] — WiLLASEY V. Mashitbr 

(1834), 3 My. & K. 293 ; 40 B. H. 112. 

4772a. .] — ^Whalley v. Williamson 

(1843), 6 Man. & G. 269 ; 6 Scott, N. E. 948 ; 
134 B. B. 894. 

4772b. .] — Shea v, Boschetti; Re 

Peilb (1868), 26 Bear. 661 ; 63 B. R. 761. 


Sect. 0.--OT11ER CASES. 

4790a. Bankruptcy matter in which infant 
interested — Chancery practice relating to 
infants applicable.] — “ Practicb Note,” 

[1930] W. N. 264. 


Part XVII.' 

4704. Add. Annotation : — Refd. Ro Grimths, Jones 
V. Jenkins, [1020] Ch. 1007. 

4818. Add. Annotation : — Refd. Re Maihicson 
(1926), 70 Sol. Jo. 1161. 

4810. Add. Annotation : — Refd. Re Malhieson 
(1020), 70 Sol. Jo. 1101. I 

4881. Add. Annotation : — Mentd. Re Oohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 

4835. Add. Annotation : — Mentd. Rit'hmond v. 
Savin, [1920] 2 K. B. 630. 

4836. Add. Annotation : — ^Refd. Re A Debtor, 
[1928] Oh. 199. 

4840. Add. Annotation : — Mentd. Hawkins & 
Sunderland v. Duch6 (1921), 90 L. J. K. B. 
913. 


—Appeals. 

4867. Add. Annotation : — Refd. Re Barley, [1923] 
1 Oh. 177. 

4860. Add. Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

4869. Add. Annotation : — Consd. Re Barley, [1023] 
i Oh. 177. 

4878. Add. Annotation : — Consd. Re Barley, [1923] 
1 Ch. 177. 

I 4876. Add. Annotation : — Refd. Re Barley, [1923] 
1 Oh. 177. 

4884. Add. Annotation : — Mentd. Re MeUor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

4888. Add. Annotation : — Consd. Re Barley, [1923] 
1 Oh. 177. 

4894. Add. Annotation : — Refd. Re Barley, [1923] 
1 Oh. 177. 


PART XVI. SECT. i. 

•k. Ex paric order — Hrarission — Non- 
dtaclofnire of true state of affairs .] — 
lie Gordon UBoriiKKS, Ltd. (Ont.), 
[1920J3D.L.I1.131 ; 7O.B.K.670.— 

PART XVI. SECT. 5. SUB-SECT. 1. 

J 1. .]^Held : as the 

work done by the solr. in oolleotlng the 
debts due to debtor was of real benofit 
to his estate, tic waa done with the 
tacit sanction of tho ot., the costs of 
the solr. should be paid to him out of 
the monoy lodged by him with tho 
offloiol aadgneo. — lie Maloney. 11923] 
1. U. 10d.~lR. 

sn. Of sueeessfui applicaHon for 
recovery of property inmuited to bardc- 
rupt — Payable out of estate.] — lie 
Neville Sc Qrbbn (pnt.). [19201 3 
D. L. li. i07 ; 7 C. B. R. 031 : varying. 
[19201 2 D. L. U. 1026.~CAN. 

sp. flights of solinior — Amouni of 
fees — Esiale not realised by trustee ] — 
Jis Catlan, [1925] 3 D. L. R. 904 ; 5 
O. B. R. 82fl.~-CAN. 

PART XVll. SECT. 1. 

sr. From registrar in insolvency — To 
judge exercising insolvency jurisdiction 
— Order for mtendanee of voUness .] — 
8a«at Kumar Ray v. Narin Chandra 
Ram Chandra Shaka (1028). 1. L. R. 
50 Culc. G67.— IND. 

St. From judge in ifiaolvenry — To 
Divisional Bench. ] — Sarat Kumab Ray 
e, Nabin Chandra Iiam Chandra 
Shaka (1028). 1. L. R. 66 Calo. 607.— 
IMD. 

sv. From Divisional Bench — To FvB 
Bench .] — Saiut KtouAu Ray v. Nabin 


(hiANDRA Ram Chandra Ruaka (1028), 
I. L. R. 60 Cttlc. 607.— IND. 

PART XVII. SECT. 2. 

•t. Order involving amouni exceeding 
1500.] — An appeal lies on the question 
whether a creditor tor an amount over 
$500 shall be entitled to rank on 
bkpt.'e estate as a secured creditor or 
merely as an ordinary creditor, being 
an appeal involving an amount ozooed* 
Ing $.500. — Apex Lumber Co. v. 
Johnstone. 11925] 3 D. L. R. 1050; 
[1925] 3 W. W. R. 360.— CAN. 

sa. Order on question of procedure .] — 
No appoal lies from a decision on a 
question of procedure. — W inter v. 
Capilano Timber Co. (1920), 37 

B. O. R. 01 ; [1020] 3 W. W. R. 636.— 
CAN. 

PART XVII. SECT. 8. 

4815 1. ApplicatUm for leave — Wiihin 
what time — Eidension of time — Leave 
to append to Supreme Court of Canade .] — 
lie HUDSON Fashion Shoppe. Ltd., 
Ex p. Royal Dress Co.. [10201 1 
D. L. R. 615 : 58 O. L. R. 398.— CAN. 

so. Grounda for granting leave — 
Landlord's prefereniial claim for rent 
endangered — By claim of Crown — Under 
U'ar lievenae Act, 1915.1— Nr Calcus 
Co.. Ltd., [1925] 3 D. L. U. 228 ; 6 

C. B. R. 514.— CAN. 

sd. Question of great importance 

cb generol interest. 1 — Boil Y v. McN dlty. 
[1027] 2 D. L. R. 1010 ; [1027] S. C. R. 
275.— CAN. 

sg. Whether hotel-keeper "trader 

within landlord ch Tenant Act, 
C. S. N, B., 1903 (c. 153). s. 47.1— lie 
Hotel Dunlop, Ltd., Quinn v. 
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Guernsey [1027] 1 D. L. R. 810 ; 
[1927] 8. C. R. 134.— CAN. 

tj. Question of construction .] — 

Held : leave to appeal should bo 
granted. Among other questions, tho 
meaning of the word " settlements " 
in Bkpoy. Act, s. 60, appears to be 
Involved in this appeal, the point being 
whether this w’ord should receive the 
same construction as that given to it 
under the English Bkpey Act, 1914 
(o. 59), s. 42. — Garbon V. Canadian 
Credit Men’s Trust Assoon., Ltd., 
[1028] 3 D L. R 937 ; [1928] S. C. R. 
419 ; 10 C. B. R. 203.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 3. 

4855 il. .1 — Where on applica- 
tion to a judge of this ot for leave to 
appeal from a judgment of a provincial 
ct. of appeal in a matter orLsing imder 
tho Bkpey. Act is made within the 
thirtv days speoifled by Bkpey. Rule 72. 
or where tho speclflod fourteen days 
notice has not been given to the 
adverse party, the application must bo 
dismissed ; the judge has no power to 
extend the time. — Re North Shore 
Trading Co., Providence Wash- 
ington Assck. Co V. Gagnon Sc 
Cloutibr, [1928] 2 D. L. R. 130 : [1938] 
S. C. R. 180 ; 10 C. B. R. 181.— CAN. 

PART XVII. SECT, 9. 

■k. Jurisdiction of Court of Appeal 
of British Columlna.Tr-The above ot. 
when acting as an appoal ct. in bkpey. 
has complete Jurisdiction over costs. — 
Be K WONG Tai Chong Co. (assignment 
OP) (1922), 05 D. L. R. 182; [1922] 2 
W. w. R. 229 : sub nom. Canadian 
Credit Men's Trust Assocn.. Ltd. v. 
Jang Bow Err Sc Yin Sheb, 31 
B. O* IL 40.— ■CAN* 



VoL 17.— Bantaiq^toy. Cases 6083-58S8a. 


Part XVIII. — Order of Discharge. 

Add, Annoialion : — Consd. 22e Rutner, [1021] 6043. .4(2(2* Annoiaiion : — Retd. Andorson v. 
3 K. B. 03. Daniel (1033), 03 L. J. K. B. 07. 


5035a. Payment ol money in consideration of — 
Void.] — Mubbay V. Reevt:s (1828), 8 6. & 0. 
421 ; 2 Man. By. K. B. 423 ; Dan. & LI. 
161 ; 108 E. B. 1000 ; 8uh nom. Murray v, 
Beid, 6 L. J. O. S. K. B. 348. 

AnnotatUma: — Apld. Hall v. Dyson (1853), 17 Q. B. 785. 
Ooasd. Levlta’a CSlaim. [1894] 3 Ch. 365. field. Qilmour 
V. King (1833), 3 Tyr. 581. 

6036b. *<?. P. Hall o. Dyson (1852), 17 Q. B. 786 ; 
21 L. J. Q.^. 224 ; 18 L, T. O. S. 63, 223 ; 16 
jrur..270; 117 B. R. 1481. 

Annolationa: — Oonsd. MoHewan v. Sanderson (1873). L. It. 
15 Eq. 229 ; MoKewan v. Sanderson, [18751 L. R. 20 £q. 
65; Levlta’s Claim. [1894] 3 Cb. 365. field. Hills v. 
Iklitson (1853), 8 Exoh. 751 ; Lound v. Grimwado (1888), 
39 Ch. D. 605 ; Koarley v. Thomson (1890), 24 Q. B. D. 
742 ; Wlndhill L. B. of Health v. Vint (1890), 63 L. T. 366. 

6038a. .■] — bill of exchange given to buy 

off opposition to bkpt.’s last examination & 
the allowance of the certiflcatc : — Held : 
void ab initio, — Beeves v. Ha wees (1802), 
6 L. T. 53. 

5039a. .] — Held : a fraud on other creditors* 

— Bogers V. Kingston (1825), 2 Bing. 441 ; 
10 Moore, C. P. 97 ; 3 L. J. O. S. 0. P. 77 ; 
130 B. R. 376. 

Annotation: — afield. Swoonlo v. Sharp (1826), 12 Mooro 
C. V, 163. 

6089b. .] — Held: the agreement was illegal — 

Hills v. Mitson (1853), 8 Bxch. 751 ; 22 
L. J. Ex. 273 ; 155 E. R. 1555. 

Annotation: — field. Lound v. Qrimwade (1888), 39 Ch. D. 
605. 

5039c. 8, P, Humphreys v. Welling (1862), 1 
H. & C. 7 ; 32 L. J, Ex. 33 ; 6 L. T. 250 ; 168 
E. R. 780. 


6060. Add. Annotation : — Consd. Bo Kutner, [1021] 
3 K. B. 93. 

6052. Alter this case add “ See, also. Nos. 1654- 
1057a, ante.'* 

6093a. Meaning of “debt.**] — Re Boulton 

Brothers & Co., No. 1657a, ante, 

5142. Add. Annotation : — Mentd. lOgan v. A.-G., 
[1930] 1 Ch. 238. 

6262. Add, Annotation : — As to (2) Held. Re 
Kutner, [1921] 3 K. B. 03. 

6264a. Condition suspending dlsoharge until 

larger dividend than ten shliUngs in the pound 
paid.] I — The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 20, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound — in this case 16s. in the pound — 
lias been paid to Ids creditors. — He Kutner, 
[1921] S K. B. 93 ; 90 L. J. K. B. 1264 ; 126 
L. T. 458 ; 37 T. L. R. 667 ; [1921 1 B. & C. R. 
113; sub nom. Re Kutneu, Ex p. Debtor v. 
Official Receiver, 65 Sol. Jo. 004, O. A. 

6277. Add. Annotations : — ^Mentd. Re Taylor, Ex p, 
Bolton. [10091 I K. B. 103; Ite Barley, 
[1923] 1 Oh. 177. 

5283. Add. Annolaiiotis : — Refd. Re Barley, [1923] 
1 Ch. 177. Mentd. Re Walmsloy, Ex p. The 
Bankrupt (1907), 08 L. T. 55. 

5328^ Add. Annotations : — Mentd. Re Dent, Ex p. 
Trustee, [1923] 1 Oh. 113 ; Performing Right 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

5352a. Illegal agreement with creditor — 

Debt not revived.] — Tarram r. Freeman 
(1834), 4 B. & Ad. 887 ; 2 Or. A M. 461 ; 4 
Tyr. 180 ; 3 L. J. Ex. 136 ; 110 E. R. 690. 

Annotation : — field. Wilkin v. MauiilnK (1851), 9 Exoh. 675. 


PART XVIIl. SECT. 8, SUB-SECT. 1. 

5013 i. Whose interests court must 
consUter — Public interests.] — Ou o<m- 
Hiderlng tho applloation of a debtor for ] 
hia disobargo under Bkpcy. Act, regard 
must bo had not only to the Intereata 
of bkpt. Sc bin creditors, but also to the 
Interosts of the public. — He Scrpthb 
Hakdwakk Co., (19231 1 D. L. K. 
1201 ; [19231 1 W. W. R. 966 ; 3 
O. B. R. 734.— <JAN. 

6014 1. Banlarupt.] — lie JoN'ifiS, 

[19201 N. Z. L. R. 318.— N.Z. 

d 1. Reasons of trustee’s report.] — 

Tie McKr\Z(E (Man.), [19261 4 D. L. R. 
210.— CAN. 

PART XVIIl. SECT. 8. SUB-SECT. 2. 

IL .] — ^The granting or refusing 

of a dlsoharge to a bkpt. or the Impoal- 
tioii of terms with respect to it are 
matters for the exercise of judicial dls- 
oretlon ; th««fore an appellate ct. 
will hesitate to Interfere with an order 
made npon reasonable grounds, but it 
may moderate the conditions imposed 
if they Mpear too onerous. — Be 
Lobel, [19291 1 D. L. R. 986 ; 1 
W. W. R. 326 ; 38 Man. L. R. 48 ; 10 
C. B. R. 350.— CAN. 

PART XVIIl. SECT. 5, SUB-SECT. 1.— 
B. 

g i. Insoiveneu due to toorld 

conditions after War — No possibUtiy of 
payment of debts.) — Be Rapu&e (N. 8.), 
fl92»] 4 D. L. R. 321 ; 10 C. B. R. 
570.— CAN. 


PART XVIIl. SECT. 8, SUB-SECT. 1.— 
C. (b)ii. 

6073 IJ. .1— Tho test as 

to whether a debtors book-keeping 
methods aro those usual ic proper in 
tho buhinesH carried on by him is 
whether debtor can at any time toll 
therefrom Just how ho stands to his 
assets & liabliitios. — Re Murdrn 1} 922), 
66 D. L. It. 332 ; [19221 I W. W. R. 
519 ; 2 0. B. 11. 189.— 43AN. 

60S1 IJ. .1 — Even when a debtor 

pays less than fifty (msuIb lu the dollar 
to unseotired creditors & has not kept 

g roper books of account, he may obtain 
is dlsoharge if the bkj)cyt appears to 
hayo been an honest one Sc he produces 
reasonable oxou«40s tor bis failure to 
keep account books. — Re OoVinoton, 
[1923] 4 D. L. It. 946.— CAN. 

6081 ill. .1 — Re Newsome (Ont.), 

[1927 J 3 D. L. R. 828 ; 8 0. B. It. 279.— 
CAN. 

PART XVIIl. SECT. 6, SUB-SECT. 2. 

r 1. — Unta payment of specified 
dividend.] — On an application by a 
bkpt. for an order of discharge the ct. 
found that the conduct of the debtor 
prior to k. h»adli« up to the asslgnmout 
bad been oharacterlsed by various facts 
of the kind enumerated In sect. 143 of 
the Bkpcy. Act, Sc refused an Immediate 
or un(s>naltional discharge : but, while 
entertaining grave doubts whether 
appet. was entitled to any discharge 
at all, made an order eufmendiug the 
discbaivo until a divldeud of not less 
than 50 oents on tho dollar ba^l been 
paid to the creditors. — Ite Kuvvbb 
(M an.), [19281 1 W. W. R. 930.— CAN. 


6288 1. For what period — Not less 
than minimum period-^ Misconduct .] — 
Re McjCoiimaok (Ont.), [19271 2 D. L. R. 


492 ; 8 O. B. U. 211.— CAN. 

z I. .1 -Debtor had mis- 

reprosentod his Iluanclal posit luti for 
tho purpose of obtaining orodlt. The 
ot. fixed the time for disoharge at three 
years from tho date of the order. — 
Re Thieshen, [19241 1 D. L. R. 688 ; 
[19241 1 W. W. R. 197 ; 84 Man. L. R. 
125.— CAN. 

PART XVIIl. SECT. 6, SUB-SECT. 3. 

5269 Ul. .1— Where tho 

assets of tho assignors, a partnership, 
were not equal to fifty cents in tho 
dollar on their unsecured liabilities, & 
the ot. was not fully satlslled with 
explanations ou certain matters given 
by a partner asking for his disciiuigf), 
an order was mode for his dlsciiaigo 
on his consenting to judginout uguitiHt 
him. — Re Soeptuk llAKUWAitE C>>., 
[19231 1 D. L. It. 1201: [19211 I 

W. W. R. 966 ; 3 O. li. It. 734.— CAN. 

6269 Iv. .1 Rr FuorcuKU 

& Flbt(''her (Sask.), [lOJOj 1 D. L* R* 
218; 11 O. B. It. 70; [19291 3 

W. W. It. 175.— CAN. 

PART XVIIl. SECT. 6. 

g i. Creditor loUhout notice of 

insoloency .] — The eU, on the appUca- 
tiun of a creditor, annulled the <‘oin- 
piMitlon order Sc tho dlsohaigo Sc made a 
recelvitur order. — Be McKav, hr p. 
Ma«on. [192*1 * 1>* L- If- 307 , 5 
C. B. R. h.— CAN. 
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6864a. liability under annuity deed.] — ^D ouglas 
e. Smith (1849). 13 Jur. 294. 

5867. Add. Citation : — etib nom. Re Merohakt 
Traders’ Ship. Loan A Insurance Assoon., 
Exp, Ohappbll. 19 L. T. O. S. 29. 

5887. Add. Annotation : — ^Refd. Dewe v. Dewe. 
Snowdon v. Snowdon. [1928] P. 118. 

6887a. On forfeiture clause — Conditional dis- 
charge.] — (1) The discharge from bkpcy. of 
a life tenant with the common form prot^ted 
life interest, such discharge being conditional 
on his paying a siun of money, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money hoe not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of wldoh the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the income as a result of that trust 
on the happening of the contingency is a 
person who has an interest of a lund which, 
but for the forfeiture clause, is capable of 
vesting in his trustee In bkpcy . — Re Clark. 
Clare v. Clark. [1926] Ch. 838 ; 95 L. J. Ch. 
326 ; 135 L. T. 666 ; 70 Sol. Jo. 344 ; [1926] 
B. & O. B. 77. 


5897. Add. Ctfofions .—Bail Ot. Oas. 151; 17 
Jur. 166. 

5899. Add, Annotation : — ^Mcntd. Spencer v. Hem- 
merde, [1922] 2 A. O. 607. 

6899a. Revives debt.] — ^Hatt v. Terdier (1770), 
2Wm.Bl. 724; 96 B. B. 426. 


6899b. 8. P. Best v. Barker (1782), 8 Price, 
538. n. ; 146 B. B. 1286 ; eub nom. Best v. 
Barber. 8 Doug. K. B. 188. 


AtmoUUioM:--OoaaA. WUflon «. Kemp (1816). 8 M. ft S. 

Sweunle v. Sluurp (1886), 18 Mooxe O. P. 168. 
BsU. Biaokboum v. Oide (1820). 8 Pi^ 686 ; Drew v. 
Jefferies (1880), 8 Prloe, 631. 


5402a. 8. P. Horton v. Moooridob (1816). 6 
Taunt. 563 ; 128 E. B. 1154. 


6424a. 8. P. Turner v. Schokbbro .(1746), 2 
Stra. 1233 ; 93 B. B. 1162. 

AnnakUion FCUd. Batler v. DUlon (1769), 8 Burr. 736. 


5424b. 8. P. Wilson v. Kemp (1816), 8 M. & S. 
695 ; 106 E. B. 783. 

AnnotatiMia Blackboum v. Ogle (1880), 8 Prloe 

686. CiOlUd. Re Gandorer (1828), 1 L. J. O. 8. E. B. 16 ; 
Peers v. Gadderer (1828), 1 B. ft 0. 116. 


5455. Add. Annotation : — ^Refd. Indian A Ceneral 
Investment Trust v. Borax Consolidated, 
[1920] 1 K. B. 589. 


Part XIX. — Statement of Affairs and Discovery of Property. 


5460. Add. Annotation : — ^Apld. B. v. Tuttle (1929), 
140 L. T. 701. 

6475. CtiaJions : — For 24 Q. B. D. 406 ** read 
“ 24 Q. B. D. 466.’* 

6476a. Letter returned marked 

** gone away.**] — Bkpt. cannot escape service 
of an order of the ot. by leaving liia last known 
address, & there is nothing in 1914 Act, nor 
in Bkpcy. Buies, to say tliat a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time A place for his adjourned public 
examination, had been sent by registered 
letter A returned through the post, marked 
" gone away.’* a warrant was ordered to be 
issued for his ajrest . — Re Levy (1924), 68 
Sol. Jo. 419; «t46 nom. Re Levy, Ex p. 
Official Bbgeiver. [1924] B. A C. B. 19. 
D. 0. 

5482. Add. Citation : — sub nom. Re Temple. 
Ex p. Temple. 2 Bose, 22. 

5495a. —I .]— The object of the 

public examination of debtor is not merely to 
obtain a full A complete disclosure of his 
assets A the facts relating to the bkpcy. in 
the interesto of his creditors, but is mso for 
the protection of the public ; A debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the around 
that by so aoing he may incriminate minself. 

In the course of his public examination 
debtor refused to answer a question on the 
ground that he might therAiy incriminate 
himself. On the case coming on before the 


judge he interviewed debtor in his private 
room A on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure rights for the creditors, A (2) that he 
was satined that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public ; — Held : 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
^estion was a sufficient reason. — Re Paoet, 
Exp. Official Beceiver, [1927] 2 Ch. 85 ; 
96 L. J. Ch. 377 ; 137 L. T. 369 ; 43 T. L. B. 
456 ; 71 Sol. Jo. 489 ; [1927] B. A C. B. 
118, C. A. 

Annotation Apld. Re Jawott, [1920] 1 Ch. 108. 

5495b. Answers dlsoloslng seeret 

formulas for manufaoturlng proprietary 
articles.] — Re Keene. No. 5811a. post. 

6496. For “ All matters considered on 

application for discharge** read ** 

All matters considered on application 

for discharge.** 

Add. Annotations : — Folld. Re Paget. Ex p. 
Official Receiver, [1927] 2 Ch. 86. ApM. 
Re Jawett, [1929] 1 Oh. 108. 

5499a, Questions as to lorn ot 

property.] — Held : though the words ** with 
Latent to deceive or to defraud ** were absent 
from 1914 Act, e. 157 (1) (c), the jury had stiU 
to consider whether ddtt. knowingly A with 
intent to deceive or to evade the Act either 
.made statements that were unsatisfactory in 
the sense that they were untrue or growy 


PART XVIII. SECT. 7. SUB-SECT. 2.-- 
D. 

•1. Lia^i^ jfor nMesaariet—JIfedieol 
amenM.i^lield .- debtor’s dlNohame 
did not free him from liabilitT to par 
for necessaries whloh Inoluded medl^ 


ezpenaes . — Be RjBTMOLna, (1824) 

D. L. R. 104 S 6 C. B. R. 69.-M:AN. 

II LiaMKttf to reimburse stirelir.1 — 
K. \._s Ruretr for payment of a dwt 
due by G. to D. G. applied to 
dedarra inaolre&t ft in due oonrse Q. 
was dlsohuied* D. then sued K. ft 


r a decree against him. Thereafter 
sued G. for recovery of the amount 
whloh he bad been oonifwlled to pay. — 
the order of discharge was a 
bar to the suit. — G anoadbar v. 
Kanbax (1928). 1. L. R. 60 AIL 606.-o 
IND. 



exaggerated or intentionally evaaive, or made 
atatementa without caring whether the' were 
true or not. — ^B. v. Phpjjps (1Q21)» 85 J. P. 


5489b. Questions in the public 

lntorest.1 — In Not. 1927, the debtor, who had 
practicaJly no coital of hia own, suffered 
judgment for an injunction A coato for nAiUng 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees* petition for non-payment 
of those ooets. At hia public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electncal goods, on being asked by 
the registrar where he had obtained the lamps 
that he sold when he was in business, refuse 
to answer the question : — Held : as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further assets, e.g» claims to oommisHion or 
otherwise, or might not be in the public 
interest, by enabling the supply of inmnging 
lamps to be stopped at its source, the bkpt. 
mni^ answer the question. — Re Ja'wett, 
[1929] 1 Ch. 108 ; 98 L. J. Oh. 7 ; 140 L. T. 
176 I [1928] B. A C. R. 78. 

5500. Add, Annotation : — ^Mentd. Eshugbayi 
Eleko. V. Nigeria Oovmunent Administering 
Officer, [1928] A. C. 469. 


VoL ▼^Bankniptv. Oun MWa-rBTeOt. 

5505. Add, AnnotaHtmo : — ^Refd. Re Paget, Sx p. 
Official Receiver, [1927] 2 Oh. 85; ReJawett, 
[1929] 1 Oh. 108. 

5518. Add, Annotation : — Mentd. Anderson v, 
Daniel (1028), 98 h, J. K. B. 97. 

5519. For existing paragraph read — 

** The juri^otion conferred on the ct. by 
1888 Act, s. 27, to order that any person, who 
if in England would be liable to be brought 
before it under the sect, shall be examined 
in Scotland or Ireland, ** or in any other place 
out of England," must be read with soma 
limitation A does not extend to places abroad 
which are not within the jurisaiction of the 
British Crown." 

5569. Add, Annotation f — ^Mentd. R. v. Southamp- 
ton County Confirming Committee, Ex p, 
Slade, [1029] 1 K. B. 263. 

5594. Add, Annotation : — ^Mentd. Re Qunsbourg, 
[1920] 2 K, B. 426. 

5598. Add, Annotation : — Mentd. Bundy v. Motor 
Cab Owner Drivers’ Assocu. (1930), 113 
L. T. 334. 

5631. Add, Annotation: — ^Mentd. Eshugbayi 
Eleko V. Nigeria Government Administering 
Officer, [1928] A. 0. 450. 

5647. Add, Annotation : — ^Mentd. Eshugbayi 
Eleko V. Nigeria Government Administering 
Officer, [1928] A. C. 469. 


Part XX. — Property Available for Distribution amongst 

Creditors. 


5684. For the words ** Admission or rejection of | 
proofs.] — See, generally. Part VIII., ante,** 
following this case, road " Admission or 
rejection of proofs, see, genercUly, Part VIII., 
ante.** 

5686. Add, Annotation : — ^Mentd. Ord v, Ord, 
[1023] 2 K. B. 432. 

5696. Add. Annotation : — Refd. Be Wetbered, 
Ex p. SaJaman, [1920] Ch. 167. 

5786. Add. Annotation : — ^Mentd. He (Jity Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 203. 

5788a. Definition of property — 1014 Act, s. 167 
— What included — Pasoport.] — A passport 
issued by the British Passport Office on behalf 
of the Secretary of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown A not we 
" propeixy " of the bkpt. within above sect., 
A where a bkpt. has passed his public examina- 
tion A has not been guilty of any misconduct 
A desires to go abroad to earn his living the 
ct. wUl, in a proper case, direct the passport 


to be handed to the bkpt. — Ite Suwai^ksy, 
SUWAI.8KY V. TRUBYEB A OPPICIAL RKOBIVEB, 
[1028] B. A 0. H. 142. 

5747. Add. Annotations : — Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 309. Mentd. 
A.-G. t?. De Keyser’s Royal Hotel, [1920] 
A. C. 508. 

5749. Add. Annotatione : — Consd. Re Debtors (No. 
771 of 1926) (1920), 43 T. L. R. 9. Expld. 
He Fredericke A Whitworth, Ex p. Hibbard, 
[19271 1 Ch. 263. 

6754. Add. Annotations : — Apld, Re Collins, [1926] 
Oh. 656. Dlstd. Earle v. Hemsworth R. I). C. 
(1928), 44 T. L.R. 606. 

5760. Add, Annotations : — Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Be Fredericke A Whitworth, Ex p. Hibbard, 
[1927] 1 Ch. 263. 

5760a. Money paid In compliance with subse- 

quent bankruptcy notice.] — He Dbutoks (Njj. 
771 of 1926), No. 923a, ante. 


PART XX. SECT. 2. 

b 1. Trustee ienoremi of existence 

ofproperiv.} — Deft, in replevin pleaded 
propexty in hlmaelf. Ho had aaairned 
all nls property to tmsteee for the 
benefit of hie oredttom, but kept 
poasesaion of the gooda to qneetion. & 
the tmatoea did not know of their 
aodatenoe : — Hetd : the general pro- 
perty to the gooda paaaed to the 
Uraateea. — McIktosh e. Hastings 
(1885), 11 N, B. R. (6 AIL) 834.— CAN. 

6489 Iv. Beeistered judo- 

manfaweeeuriiv/or loem.) — ^A todvment 
by oonfesaion by a peraon who 

|8 at the time aolvent as seoniity for a 
present advanoe of money Sc xeeoided 


to bind lands under Nova Scotia 
Heglatry Aot, R. S., 1900 (c. 187). a. 10, 
la a valid aeourity fui against the 
sutboriaed aaaignee under an aaaign* 
ment in bkpoy. aubaequenUy made. — 
he llnGDBNiZRR Estatb Sc Nova 
SoOTiA Trost Cio., [19231 1 D. L. R. 
1055 ; 66 N. 8. R. 179.— CAN. 

571 Sv. ^.1 — The anthorteed trus- 

tee is not entitled to poasesaion or 
control of any property by lien agree- 
ments for store fixturoa Sc fittings 
purchased by debtor, espocially if 
nothing baa been paid on account of 
such puroboaes. Sc bkpt. bus no 
uiLvUl interest to the propwty.— , 
RsAuonB&;CZASls(1921). 63D. L. R. I 

247 


3iS ; ii M. 8. B. 8,.— CAN. 

5718 vl. Lease (tranUd U> hank- 

rupt free at rent — Stiimlation that UoM 
not seixabU by creditor s 1 — 
pioperty could not b« used for the 
benefit of bkpt. 'a cicdltors. — L boault 
rnuFRKSNir (1922), 80 D. L. B. 130.— 
CAN. 

ti. .] — Aa an aasiimmaiit 

only Tosta the property of debtor in 
the assignee subieot to tbe rigiita of 
secured crediioni, it can only alTcot 
the e<iuity of redemption in tho 
property. — ^W bitb Sc Co e i »» 
Ionia Yi?_ 221,^_6» D...L. li. 94 • 20 
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6761. Add Annotation : — Refd. Re A Debtor, | 
[1928] Oh. 199. i 

5766. Add. Annotation : — Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


6769. Add. Annotaiions : — Reid. Re Guzusbourg, 
[1920] 2 K. B. 426. Mentd. Re City Equit- 
able Fire Insui-ance Co. (2), [1930] 2 Ch. 293. 


6775a4 .] — On Sept. 20, 1917, debtor trans- 

ferred his assets, includii^ certain furniture, 
to a CO. formed by him. On Sept. 27 he com- 
mitted an act of bkpcy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made f^ainst him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a hand fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 8, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
A void & an act of bkpcy., A the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the CO. to pay the amount of that value to 
the trustee. No payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser : — Held : the title of the 
trustee related back to the act of bkpcy. of 
Sept. 20, 1917, A neither the original nor any 
subsequent transferee could esta.>liah any 
title as against the trustee . — Re Gunsboxtuo, 
[1920] 2 K. B. 426 ; auh nom. Re Gunsboubo. 
Ex p. Trustee, 89 L. J. K. B. 726 ; [1920] 
B. A 0. R. 60 j aub nom. Re Gunsboubo, 
Exp. Cook, 123 L. T. 363 ; 30 T. L. R. 486 ; 
04 Sol. Jo. 498, 0. A. 


Annotations : — Apld. Re DombrowskI, Rx p Trustee (1923). 
92 h. 3. Ch. 415. Bold. Re Slnuus, 119.30] 2 Ch. 22. 
Mentd. Ite Wierccll, Exp. Hart, 11921] 2 K. B. 835. 


6776b. ,] — Bkpt., when he was hopelessly 

insolvent, transferred liis business to a one- 
man CO., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
A received four debentures of £260 each 
respectively containing a charge on the under- 
taking A assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act Held : although resps. were bond fide 
purcliasers for value without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustee 
was entitled to the assets so transferred aa 
property divisible amongst the creditors of 


bkpt. — Re Dombbowsei, Ex p. Trustee 
(1923), 92 L. J. Ch. 416 ; [1923] B. A O. R. 32. 

Annotation .—Refd. Re Slnuxis, [1930] 2 Ch. 22. 

6776. Add. Annotations: — Refd. Re Gunsbourg 
[1920] 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

6776a. Whether fraction of day regarded.] — 

In order to make out an act of bkpcy. by lying 
in prison for two months, the whole of the 
day of arrest may be taken into the account. 
But a portion of the day may be considered 
for the purpose of showing a valid act to have 
been done by the bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the bkpt. 
went to prison, A paid for the next da^, the 
payment will be defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest. — Saundeb- 
BOK V. Gbeoq (1821), 3 Stark. 72 ; 171 E. R. 
771, N. P. 

Annotations : — CODfd. nill v. Famoll (1829). 9 B. & C. 45. 
Betd. Cannan v. Donew (1833), 3 L. J. C. P. 65. 

6788. Add. Annotation : — Mentd. SorreU v. Smith, 
[1926] A. C. 700. 

6786. Add. Annotation : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. He Simms, [1930] 
2 Ch. 22. 

6786a. Fraudulent transfer to private company.] — 

• — He Simms, No. 696a, ante. 

6701. Add. Annotations : — Mentd. Burchell r. 
Thompson, [1920] 2 K. B. 80 ; Commercial 
Credit Co. of Canada v, Fulton, [1923] A. 0. 
798. 

6768. To the cross-reference before this case add 
“ ece, also. County Courts, Vol. XIII., p. 
498, No. 488.” 

6806. Add. Annotation : — Refd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

6807a. Balance of sequestrator’s account in 
registry .] — Re I^ittle IIallingbuby, Essex 
(1837), 1 Curt. 656 ; 163 E. B. 195, 

6811a. Secret formulas for manufacturing 

proprietary articles.] — Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture A sale in 
England, France A America of certain pro- 
prietary articles made according to secret 
formulas invented by him A his brother 
with whom he was in partnership. In 1^ 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor A his brother had each of them 
agreed not to disclose the secret. Upon the 
dissolution of the partnership bkpt. retained 
the assets A goodwill of the business in 
England A America, while his brother con- 


PART XX. SECT. 8, SUB-SECT. 2. 

m. Under Caytadian Rankruptcu 
j4ct.l-— The Knalish Aot*» & tho (^uadlan 
Aot dlBUiuoilHucd R« to tbe Umo to 
whloh tho truAtoo’fe. title rolatoa back. — 
Re CouRN & Maiilin, Canadian 
Credit Men's Trust absocn., Ltd. 
T. SpiVAK (Alta.), [1928] 3 D. L. 'll. 
942; [19261 3 W. W. R. .34; revsd. 
[19271 1 1). L. R, 577; [1927] I 

W. W. R. 162; 22 Alta. L. R. 487; 8 
O. B. R. 2.3.- CAN. 

PART XX. SECT. 4, SUB-SECT. 1.— E. 

so. Money placed in banJe to eredU of 
bankrunL]^Held’ tho bank could not 
ftPPiXx*®® moneys to satisfy debtor's 
liabilltT to the bank, it buina a fraudu- 
lent proferonoo. — Re Lonomoiir, Ear p. 
Botal Bank & Rider, [1923] 2 


D. L. R. 873 ; 3 C. B. R. 818.— CAN. 

f i. Money from sale of ehatieU — 
Sold under void hitla of sate.] — Tho ct. 
made an order for payment to tbe 
ofltcial nsslKuoe of tho yalue of tbe 
ohattels soUsod 4c sold by the inoney- 
londoT.— -Turnbull’s Estate (Ofki- 
ciAL Assignee of) v. Qolortein (1821), 
29 G. L, R. 877 ; 21 S. R N. 8 VST. 
«95 ; 88 N. S. W. W. N 170.— AUS. 
sa. Money paid in eircumstanees 

?ivmg hanknipt no right of recovery .] — 
I eld : tbe assianmont did not vest tbe 
moneys so paid in tbe trustee. — 
Saltbb & Arnold, Ltd. v Dominion 
Bank (1922), 68 D. L. R. 757 ; [1922] 
2 W. W, R. 280.— CAN. 

sd. Money supplied to provide bail 
for bankrupt.] — Held : tbo money never 
was tbo property of bkpt. — M obkis v . 
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Kline, Demers, Garnishee (1922), 
68 D. L. R. 222 ; 2 C. B. R. 521.— 
CAN. 

J i Money iUegaUu paid to soliedors 
by former (ruirtee.I— The ct. ordered tbe 
solrs.* bill to be retaxod & a reference 
to be made to inquire into tho validity 
of the solrs.' retainer. — Re Bryant 
IBARD 4^ Go.. [1924] 3 D. L. R. 487 ; 
5 C. B. R. 6.— CAN. 

sf. Monty from sale by Under of 
securities for loanr--Customer*8 securities 
tarongfully deposited unth lender by 
bonArirpt] — CiivuinstanoeB in which : — 
Held : the money so paid to the 
trustee belonged to tbe customer. — 
Re Thompson, Sons A Co., Newton v. 
Hamilton (1927) 1 D. L. R. 943 ; 
[19271 1 W. W. R. 308 ; 36 Man. L. R. 
312.— CAN. 



tinued to carry it on in France. The formulas 
had never been committed to wi*iting. Bkpt. 

. refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of his agreement 
with his brother : — Beld : the formulas were 
part of the goodwill assets of his business, 
& he was boiUid to communicate them to his 
trustee . — Re Keene, [1022] 2 Ch. 476 ; 91 
L. J. Oh. 484 ; 127 L. T. 831 ; 38 T. L. K. 
603 ; 66 Sol. Jo. 603 ; [1922] B. & C. R. 
103, C. A. 

6819. Add, Annotaiion : — ^Mentd. Re Bush, Warre 
V. Rush, [1922] 1 Gh. 302. 

582ia. Life interest in remainder.]—Rc SniBER’s 
Settlement, Public Trustee v, Silrer, 
[1920] W. N. 77. 

6826a. .] — Re Clark, Clark v. Clark, No. 

5387a, ante. 

6827. Add, Annoiationa : — ^Apld. Re Nelson, Norris 
V, Nelson ( 1 918), [1928] Oh. 020, n. Refd. Re 
Evans, Public Trustee v, Evans, [1920] 2 Ch. 
304 ; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 016. 

6831. Add, Annoiationa : — Apld. Re Nelson, Norris 
V. Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v, Evans, [1020] 2 
Oh. 304 ; Re Smith, Public Trustee v, Aspinall, 
[1928] Ch. 916. Mentd. (jarland v. Archcr- 
Shee (1930), 142 L. T. 443. 

6836. Add. Annotaiion : — Refd. Re Clark, Clark 
V. Clark, [1020] Ch. 833. 

6846. Add. Annoiationa : — Refd. Re Nelson, Nor- 
ris V. Nelson (1918), [1928] Ch. 020, n. ; 
Re Evans, Public Trustee v. Evans, [1920] 
2 Ch. 304 ; Re Smith, Public Trustee v. 
Aspinall, [1928J Ch. 915. Mentd. (imiand v. 
Ai'cher-Shoe (1930), 142 L. T. 413. 

6860. Add. Annotations : — Consd. Re Forder, For- 
der V. Forder, [1027] 2 Ch. 201. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

5851. Add. Annotaiion ; — Distd. Re Forder, Forder 
V. Forder, [1927] 2 Ch. 291. [ 

6868. Add. Annotation : — Consd. Re Wombwell ' 
(1921), 37 T. L. U. 626. 

6869a. Of property partly of bankrupt dc 

partly of third party — Good to extent of third i 
party’s property.]— Bkpt. was entitled to j 
reversionary interests in certain property i 
subject to mtges. then vested in his father, 
& before his bkpey. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpey . : — Held : I 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pro- 
vision for forfeiture on bkpey. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, A therefore the 
provision for forfeiture was valid to that 
extent . — Re Wombwell (1921), 125 L. T. 
487 ; 37 T. L. R. 625 ; sub nom. Re Womb- 
well, JExp. Trustee, [1921] B. A C. R. 17. 


VoL V.— Bankruptcy. Cases 5811a— 6808. 

5861a. In mortgage — Whether void as against 
bankruptcy laws.] — A provision in a mlge. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgeo. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of tlio bkpey. laws, A the 
security held by the mtgeo. will bo, notwith- 
standing such provision, a security for the 
amount actually advanced A no more. — 
Re Johns, Worrell v. Johns, [1928] 1 Ch. 
737 ; 97 L. J. Ch. 340 ; 130 L. T. 333 ; 72 
Sol. Jo. 480 ; [1928] B. A C. R. 60. 

6866. Add. Annotation : — Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

6870. Add. Annotation : — Apld. Re Johns, Worrell 
V. Johns, [1928] Oh. 737. 

6872. Add. Annotaiion Consd. Re Griftitlis, 
Jones V. .Tonkins, [1026] Ch. 1007. 

5884. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 

6886. Add. Annotation : — Refd. Re Clark, Clark r. 
Clark, [1026] Ch. 833. 

6890. Add. Annotation : — Consd. Re Griffiths, 
Jones V. .Tenkins, [1926] Oh. 1007. 

5897. Add. Annotation : — Distd. Re Forder, Forder 
V. Forder, [1027] 2 Ch. 291. 

5898. Add. Annotations : — Consd. Re Forder, For- 
der V. Forder, [1027] 2 Ch. 201. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304. 

5899. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1920] Ch. 1007. 

5902a. ** On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive In- 
come ” — Order of Probate Court setting apart 
whole Income for children of beneflclary.] — 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life dotor- 
ininabh^ on his bkpey. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would bo 
deprived of the right to receive the income or 
any part thereof. By an order in 1 895 after 
the dissolution of C.’s mariiage, it was 
ordered that the trustees should sot apart 
the whole of the income of the settled funds 
which was then payable to him, A apply it 
for the children of the marriage until majority. 
O. became bkpt. in 1904, A his youngest child 
attained twenty-one in 1910: — Held: ihr 
above order was an act or event antecedent to 
his bkpey. by which C.’s interest in the whole 
income was determined for a substantial 
period, A a forfeiture took place at the time 
the order was made, A nothing passed to the 
trustee in bkpey . — Re Carew’s Trusts, 
Gellibrand V. Carew (1910), 103 L. T. 
658 ; 65 Sol. Jo. 140. 

5905. Add. Annotation : — Consd. Re Forder, Forder 
V. Forder. [1027] 2 Ch. 291. 

6908. Add. Annotation : — Consd. Re Griffiths, 
Jones V. Jenkins, [1926] Ch. 1007. 


PART XX. SECT. 4 , SUB-SECT. 2.— 
D. (a). 

6846 iiU by wIU, 

Inherited property which waa declared 
by the will to be nnsolaable, bat he 
was sriven power to dispose of it : — 
Held.* A. could not assert the on- 
aeLtable quality of his property in 


bkpey. prooeedings. — C rato r. Kkn 
NEDT (1922), 68 D. L. li. 78 ; 2 C. B. IL 
628.— CAR. 

o I. — Clause forfeiting deposU on 
Ussee*s hankrupicv.}—Ke Abkaham 
(1925), 69 O. L. R. 164; tl920J 3 
D. L. R. 971.— UAN. 


PART XX. SECT. 4. SUB-SECT. 2.— 
D. (b). 

vi. Charge as eoUaternl securilg 

for advance on mortgage.] — Held : ou 
the charge being given by applt. the 
interest appointed to him iK'^ame 
forfeited. — MoQuAPie v. Mohoan 
(1927), 39 C. L. R. 222 ; [ 1927 ] Atnua 
L. 11. 268 ; I A. L. T. 61.— AUS. 
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590ts* •• Shan tfo tome act ** whereby Ineoine 
would be astlgtted—Authorlty to pay laoome 
to troftoe of oomposlCloii scheme — ^No nottflca- 
tton of authority to trustee.] — B. wee entitled 
to the incomeof one-third sbareof theredduary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of Income 
should be whoUy or partially assigned, 
charged or incum^red or until he should 
die, whichever event should first hapjien, & 
from & after his death or bkpcy. or the doing 
or suffering such act as aforei^d such share 
A the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
si^^ned an authority to the trustees of testa- 
trix’s will ** until further notice ” to pay to 
the trustee under the scheme ** the mcome 
now due or to accrue due ” to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter : — Held : in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which wat revocable. 
— He Hamilton, FttzOborgb v. PitzGeoroe 
(1921), 124 L. T. 737, 0. A. 

6018. Add, Annotation : — Refd. Re Porder, Porder 
v.Porder, [1927] 2 Oh. 291. 

6916. Add. Annoiaiion : — Consd. Re Porder, Por- 
der V. Porder, [1927] 2 Ch. 291. 

6920. Add. Annoiaiion : — Consd. Re Griffiths, 
Jones V. Jenkins, [1920] Ch. 1007. 

6922. Add. Annoiaiion : — Distd. Re Griiffths, 
Jones V. Jenkins, [1926] Ch. 1007. 

6922a. ** By any deed or document anticipate, 
charge, assign, or otherwise dispose of ** — 
Debtor presenting bankruptcy petition.] — 
Held ! the forfeiture clause Imd not taken 
effect . — lie Griffiths, Jones v. Jenkins, 
[1926] Ch. 1007 ; 96 L. J. Cli. 429 ; 130 L. T. 
67 ; 70 Sol. Jo. 73.6 ; [1926] B. & 0. R. 66. 

6924. Add. Annotation: — ^Expld. Re Porder, Por- 
der V. Porder, [1927] 2 Ch. 291. 

6925. Add. Annotation : — Consd. Re Porder, Por- 
der V. Porder, [1927] 2 Ch. 291. 

6981. Add. Annotations: — Consd. Re Porder, Porder 
V. Porder, [1927] 2 Ch. 291. Refd. Be Evans, 
Public Trustee v. Evans, [1920] 2 Oh. 304. 

5982. Add. Annotation : — Apld. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 

5982a. Bankruptcy before death of testator.] 

—Testator directed that if an annuitant 
should become bkpt. or insolvent he should 
forfeit the annuity x^Sewible : such a direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator’s lifetime . — ^ Draper (1888), 67 
Ti. J. Ch: 942 ; 68 L. T. 942 ; 86 W. R, 783. 

•—FoUd. Re Strange. Lamb v. Boasi Leu (1916), 
60 Sol. Jo. 640. 

6982b. ** Until he shall forfeit same in east of 
bankruptcy •» — Existing bankrupt^ known to 
tMtator.l— Evans, Public Trustee v. 
Evans, No. 6936a, post. 


6988. Add, AnnolaUon : — Refd. Re Porder, Porder 
V. Porder, [1027] 2 Ch. 291. 

5984. Add. Annotation : — ^Refd. Be Porder, Pdrder 
V. Porder, [1927] 2 Ch. 291. 

5986. Add. Annotation : — ^Apld. Be Porder, Porder 
V. Porder, [1927] 2 Ch 291. 

6985a. Bankniptoy at & after determination 

of prior life Interest — ^Annulled after Income 
payable.] — B. was bequeathed an interest 
during his life in the income of testator’s 
residtiary estate, & by his will testator 
directed that, if any beneficiary thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 A on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1926, B.’s life interest fell into possession, 
&> on Apr. 7, 1926, he procured the annul 
ment of his blracy. Between Dec. 14, 1926, 
A the date of uie annulment the trustees 
received income in respect Of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no pa 3 anent being made in respect 
of that by them : — Held : as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in time to prevent the 
operation of the forfeiture clause. — ^iteFoRDER, 
Forder V. Fordbr, [1927] 2 Ch. 291 ; 96 
L. J. Ch. 314 ; 187 L. T. 638 ; [1927] B. & 0. R. 
84, G. A. 

5986. Add. Annotations: — ^Apld. Forder, Forder 
V. Porder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5936a. ** Unless he attempts to become bankrupt ** — 
Whether appUoable to bankruptcy In invltum 
or generally.] — ^Testator, by his will dated 
Dec. 21, 1911, devised bequeathed his real 
A personal estate to his tnutees upon trust 
to sell convert with power to portpone, 
proceeded : ” Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£166 to be paid montUy, unless be attempts 
to assign it or to become bkpt. In these 
events it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise th^ to 
increase the annuity to £260 per annum, 
payable as A on the condition stated.” 
Teibator then directed that the residue of the 
income of his estate should be paid to bis 
wife during her life or widowhood, A that 
after her death or remarriage it should be 
applied for the maintenance of his daughter 
until she attained the age of twenty-five 
years, A that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, ^ted Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or ” until he shall do some act to 
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^ecta^ a srfe or mtge. thereof or which 
ahaU forfeit the same in the caae of bkpcy. *» 
in e^iw of wUch events the fanns were to 
fail ba4sk into A form part of his residuarv 
®®P^ 13, 19^ 
lea^ his widow, his daughter, & his son h! 
s^Tong. On Nov. 3, 1911, a receiving 
ordw had been made against H. on a creditor's 
peution, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24. 

Testator made 
codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
dlscdiarge, but bis creditors hod not been 
paid in fuU, & the bkpcy. had not been 
annulled. On a summons taken out by the 
tnistees for the determination of the ques- 
M?*. 1^1^® given to H. by the 

will had become forfeited by his bkpcy., & 
wither the freeholds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate i-^Held : (1) the words 
unless he attempts to become bkpt.” in 
the will must be read in their strict gram- 
matical sense d; as so read did not apply to 
a bkpcy. in invUum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
payable to the trustee in H.’s bkpcy. j (2) 
the worib of devise in the codicil though 

S hrased in words of futurity applied under 
hie doctrine of Trappes v. Meredith^ No. 6932, 
anfe, to the past bkpcy. of H., & there was 
no pnnciple upon which the ct. would be 
lustmed in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised freeholds had ever since the 
death of testator formed part of his residuary 
estate . — Be Evans, Pubijc Trustee v. 
Evans, [1920] 2 Ch. 304 ; 89 L. J. Ch. 626 ; 
123 L. T. 736 ; 36 T. L. R. 074, C. A. 


594)6. Add, Annoiaiion : — Generally ^ Mentd. Re 
Oonyngham, Ckinyngham v. Conyngham, 
[1920] 2 Oh. 495. 

5958. ^dd. Annotation : — Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blytli 
Shipbuilding & Dry Docks Co., [1920] Ch. 494. 


5958. Add, Annoiaiiona: — Consd. Anglo-Baltic & 
Mediterranean Bonk v. Barber, [1924] 2 
K. B. 410 ; Be Harrington Motor Co., Ex p, 
Chaplin, [1928] Ch. 106. Distd. Hood's 
Trustees v. Southern Union General Insce. Co. 
of Australasia, [1928] Ch. 793. Refd. Be t 


Harrington Motor Co. (1927), 44 T. L. B. 
58. 

5968a. .] — H., who had taken out a policy of 

insurance in deft. co. against thi:^ party 
risks, was involved in an accident whereby 
0. was seriously injured by H.'s motor car. 
O. commenced proceeding against H. for 
damages, but before obtamingjudment U. 
was adjudicated bkpt. 8c the omciiu receiver 
was appointed the trustee In the bkpcy. 
The trustee informed the oo., in reply to a 
question put by thorn, that he did not 
propose to take any part in C.'s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liabiuty under the policy to indemnify him 
in respect of any judgment obtained against 
him by C. Shortly afterwards C. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, in 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inier etlia) that deft. oo. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to C. & that the agree- 
ment by which H. purported to release the 
CO. was null & void : — Held : (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that 0 .*b 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was not 
provable in such bkpcy. ; (2) the benedt 
of tho indemnity having vested in the 
trustee in the first bkpcy., his riglit thereto 
could not bo aficcteii by any subsequent 
agreement between deft. co. & II. ; (3) the 
trustee in the first bkpcy. was not ost upped 
by his refusal to take paii in O.’s action 
against H. from asserting his claim against 
deft. co. — Hood’s Trustees v. Southern 
Union General Insurance Co. op Aus- 
tralasia, [1928] Oh. 793 ; 97 Ti. J. Ch. 407 ; 
139 L. T. 636; [1928] B. & 0. R. 96, 0 A. 

.] Sei , note, Thud Tai ty ( Rights Against 
insurers) Act, IJKiO (c. 2.5). 

6963. Add. Annotation Mentd. Be Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Oh. 494. 

5965. Add, Annoiaiiona : — Mentd. Moateebappij 
Toor Fondsenbezit v. Shell Transport & 
Trading C/O., [1923] 2 K. B. 166 ; Knight v. 
Ponsonby, [1925] 1 K. B, 545. 


PART XX. SECT. 4. 8UB-SECT. 8.— E. 

5957 UL .1— Pltf. in Feb, 1930. 

recovered indimieiit acninnt deft. In 
ren>eot of lujurie» sustained on July 1 4. 

1928. In a oolllaion with a motor lorry 
driven by dett.’8 servant. On Jan. 31. 

1929, deft, asstoned ^ his real 
personal estate ** to tmsteea for tho 
benefit of bis oredttora. such aeabni- 
ment belnff executed as creditor by the 
inauranoe oo. with which be itold a 
policy indemnil^K him against third 
pi^y risks i—BeZd.* deft’s ifebt to 
indemnity Ly the insurance oo. having 
arisen prior to the aaalgnment. pass^ 
cMi a chose in action to the trwtee nnder 
the deed, tc pltL had no legal or equit- 
able right to tho insurance moneys. — 
Bserm v. Horlob. (1930} N. Z. L. B. 
537. — M.Z. 

aval u. Premwm paid bp bank- 

mid,] — Where paymwita due to a oo. 
Issning a iwlioy were not by the 
policy itself expreaaed to be payable 


during the lifetin^^of tho 


8. 66, Sc tho poitcy-moneyn poomn. w- 
the official aaslgnee of tho deoeasod 
policy-holder. — London Sc Lancashibb 
INSUHANCB Go., IiTD. V. FlSBKB, (1934] 
N. Z. L. R. 1386,~N.Z. 

6961 iii. Property tranaferred 

before aeaxgnmeni in bankrur‘‘~‘ ' ~ * 
trustee in bkpcy. Is not en 
recover insurance on a buildfnB ^ 
after the aasignment In bkpcy., but 
wbioh stood on land transferred prior 
to the ass ignm ent. — Canadian 


5967 ii. In action of 

Damagea for personal injurira do not 
vest In the trosteo in bkpcy . — lie 
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h i. Bums due by woy of differenreH— 
TranaartUma cloaea by aperial remlviUm 
of Stork Kachange.] — Sums which bare 
become due, in the ordinary coureo 
of business from one cerlllled broker 
to another, by way of diflertnfcH in 
respect of Stook Exebanae trati Jictlons 
entered Into between tlio imitloH, as 
members of the Honibay Native Sbaro 
Sc Stock Brokers* AsHociatlon, form part 
of the estate of the rieditor broker, 
whifli poKRCH to bln aeslanee In the ease 
of bis lii8ol%fn(y, under Pr^dency 
Towns Insolvent y Act (III. of 1909), 
BH. 17 «c 03.— KAiKueiinoo Taltark- 
iiAN e. Ra( Ouijvn (1938), I. L. It. 
Bom. 6()8.~IND. 

h II. Sums due from bankrupt lom 
muutUm aeenk— Right to reenter from 
pnndpala—BvMeei to rights of Unrd 
poriy. t— Where commission afford s bad 
tnourred liability on boliulf of (ben 
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6012a. Husband surviving wife.] — In 

the year 1876 a husband during the lifetime 
of his wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured for the benefit of his wife *’ 
in pursuance of Mamed Women’s Property 
Act, 1870 (c. 93), had proposed to the co. 
to effect an assurance on his own life for £600, 
in consideration of the payment of the 
premiums during the life of the assured, the 
CO. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
1 raters & assigns of the assured the sum of 
£600. In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
&> obtained his discharge as from Apr. 14, 
1899 ; — Held : upon the true construction 
of the policy Married Women’s Property 
Act, 1870 (c. 93), s. 10, the interest in the 
policy moneys vested in the husband & upon 
his adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enuiad for her benefit only if she 
survived her husband ; with the result that 
as she died before her husband & before the 
fund fell into possession, the policy moneys 
belonged ^ were payable lo the trustee in 
bkpey. 

Scumble: Married Women’s Property Act, 
1870 (c. 93), s. 10, docs not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by suiviving him become 
his widow. — He Colliek, 11930] 2 Ch. 37 ; 
143 Iv. T. 329 ; euh nom. He Collier, h'x p. 
CoixiEii’s Executors, 90 L. J. Oh. 241 ; 
11929J 13. 4fcC. P. 173. ' 

6052. Add, AnnolcUion : — Reid. Re Pennington & 
Owen, [1926] Oh. 825. 

6074. Add. Annotaiion : — Dlstd. Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse 
(1926), 133 L. T. 814. 

6091. Add. AnnoUiiion : — Mentd. Gottliffo v. 
Edelston, U030] 2 K. B. 378. 

6002. Add. Annotaiion : — Mentd. Re Hush, Warre 
V. Bush, [1923] 1 Ch. 66. 

6111. Add. A7inotaiion : — Consd. Bcrgerem v. 
Marsh (1921), 01 h. J. K. B. 80. 

6113. Add. Annotaiion : — Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 

6115a. Bankruptcy abroad.] — Testator by 


his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a ” spidic ” 
was appointed there to whom creditors^ claims 
might oe sent. The effect of the order on the 
evidence was to vest in the French ” syndic ” 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpey. In a subsequent creditor’s adminis- 
tration action in England, K., an English 
creditor, was appointed administrator & after 
a grant of administration with the will 
annexed, proceeded to advertise for creditors. 
The French “ 83 mdic ” now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costs of administration here 
would have to be deducted : — Held : a bkpey. 
order having been made by a French ct. of 
competent jurisdiction the “ syndic ” was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here. — 
Re Burke, Kino v. Terry (1919), 61 L. Jo. 
430 *, 148 L. T. Jo. 175. 

Annotation : — Betd. Bergorom v. Marsh (1921), 91 L. J. 

K. B. 80. 

6115b. In 1913 deft., a domicUed 

Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft, 
became tenant of a house in Ghent for a 
period of eight months from Apr. 1913, & 
employed clerks & other persons. The 
partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
Pltf., trustee in the bkpey., brought an action 
in England alleging that deft, was possessed 


prInoipaJa, who had agreed to iudonmlfy 
thoin, & tho ogonts having subsequently 
gone Into liquidation, olnoial liqiiidator 
sued tho priueipals lor tlio amount of 
liability : — lit Id : ho could reoovorjho 
said amount oven though tho agents, 
having gone into llqiddation, had nut 
aotually paid their vendor. — Osma.n 
Jamal & Hons v.UJopal Pitkshattam 
( 1928), I. L. K. 58 Calc. 262.— IND. 


■q. litQhts UTutfr contract — Can- 
cellation btjoro reocimng order.] — Held ; 
tho trustee in bkpoy. had no righU 
under the ooutraot in tho name of 
bkiit.. it having boon rightly can- 
cuUod . — Re Dollar Taxi C)o., Ex p. 
Tuus nstt, 119241 S D. L. E. 07 ; 4 
O. B. It. 067.— <JAN. 


8t. J^'Kceda of eompanv*» aaaeta— 
i>old by dincwra—l'o dlecharoe persona 
guarantees of directors.) — Held.’ th( 
transaction muo not fraudulent. — R 
Uniticd ExniniTOHs, 11025] S D. L. li 
446 ; 5 C. B. 11. 779.— €AN. 


PART XX. SECT. 4, SUB-SECT. 3.— B 
sv. Proceeds of aalf—RUl of sale 
given by husband to wife— -To secure 


loan by wife.} — Held: tho piococds 
derived from realisation of the security 
olTiK'tod after an act of bkpoy., but 
before actual adjudication, wore money 
lout to the husband by the wife for the 
purpose of his trade or bueluoss at the 
date of bkpoy., 8c, as such, assets in 
tho husband’s estate . — Re Haw, [1926] 
N. Z. L. R. 558.— N.Z. 

sw. Chattels in oMensiMe possession of 
husband — Onus of proof.} — Held: the 
onus was on tho wife to prove that they 
wore her property. — Re McElland’b 
K srATB, [19231 4 D. L. 11. 395 ; 3 
C. B. R. 840.— CAN. 


PART XX. SECT. 4, SUB-SECT. 6.— A. 

I 1. Property part of esUUe 

of lunatic under care of eourl .] — Lands 
being roal estate, situate in tho Irish 
Free State, devolved upon a person 
os holr-at-law who hod been an 
undisobarged bkpt. in England since 
tho year 1924. The person who died 

{ lOBsossed of tho property had boon a 
unatio imder the oare of the ct. in the 
Irish Free State. In the winding up 
of the lunatic’s estate by tho^Chiof 
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Justice in Lunacy the rents of the roal 
estate of the lunatic which had aocruod 
after her death wore claimed respec- 
tively by tho Official Receiver In 
England & tho Official Assignee in the 
Irish Free State for the boncllt of the 
creditors in tho rospeotivo bkpeios. : — 
Held : the only effective vesting order 
before the ct. was that made .In the 
Irish bkpey. matter, tho land in 
question had not become vested in the 
Official Receiver in England merely 
by the operation of tho English vesting 
declaration, but it was competent for 
the Irish ot., exorcising bkpoy. Juris* 
diotion, if requested to do so, to make 
that vesting declaration elfeotlve.— 
Re CORBALUS, [1929] I. R. 266. — IR. 


6103 V. .1 — Land in Canada 

owned by a bkpt. at the time be is 
adjudicated a bkpt. under the English 
Bkpey. Act, 1914, o. 69, vests in his 
trustee under the English bkj>cy. 
proceedings . — Re Orauam (No. 2), 
U929) 3 1). L. R. 353 ; 1 W. W. R. 
309 ; 23 S. L. R. 297 ; 10 C. B. li. 
310.— CAN. 
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of assets witbin the jurisdiction of the English 
cts. & claiming a declaration that all doft/s 
assets had become rested in pltf . as trustee : 
— Held: (1) the decree of the Belgian ct. 
was valid ixiasmuch as deft, had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch os 
deft, had been afforded an opportunity of 
being heard ; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
ds to the appointment of a receiver. — 
Bbrqebem V. Marsh (1321), 01 L. .T. K. B. 
80; 126 li. T. 630; [1921] B. & 0. E. 
195. 

6115c. .] — Be Kooperman (1928), 72 

Sol. Jo. 400 ; [1028] B. & 0. li. 49. 

8121. Add. Annotationa : — Refd. Be Wait, [1027] | 
1 Ch. 600. Mentd. Performing Eight Soc. v. 
London Theatre of Varieties, [1024] A. 0. 1. 

6123. Add. Annotation : — Refd. Earle v. Hems- 
worth E. D. O. (1028), 140 L. T. 69. 

6124. Add. Annotation : — Refd. Earle v. Ilems- 
worth E. D. 0. (1928), 140 L. T. 69. 

6126. Add. Annotationa : — Apld. Be Collins, [1925] 
Oh. 656. Dlstd. Earle v. Hemsworth E. 1). O. 
(1928), 44 T. L. E. 605. 


6128. Add. Annotationa : — Apld. Cotton v. Heyl, 
[1930] 1 Oh. 610. Consd. Be Wait, [1927] 

1 Ch. 600. Refd. Bo Williams, Richards v. 
William«t, [1930] 2 Oh. 378. Mentd. Perform- 
ing Right Soc. V. London Theatre of Varieties, 
[1024] A. 0. 1 ; Kursell v. Timber Operators 
Sc C-ontractors (1026), 06 L. J. K. B. 669 ; Be 
Smith, Franklin v. Smith, [1028] Oh. 10. i 

6129. Add. Annotationa : — Apld. Be Collins, [1925] 
Oh. 666. Dlstd. Earle v. Hemsworth E. D. C. 
(1928), 44 T. L. R. 606, 

6120a. .] — Be Collins, No. 6069a, poat. 

6185. Add. Annotation : — Apld. Be Caines Mort- 
gage Trusts, [1018-19] B. & 0. U. 207. 

6186. Add. Annotation : — Mentd. Be (\iiuos Mort- 
gage Trusts, [1918-19] B. Sc 0. E. 297. 

6146. Add. Amiotation : — Mentd. Banquo Beige v. 
Hambrouck, [1921] 1 K. B. 321. 

6150a. Transfer of shares bought for client.] 

— A. instructed his broker to purchase on his 
behalf two hundred shares in a co. I'bo 
broker instructed a firm of brokers to olTt'ct 
the purchase. The firm duly purchased the 
shares & sent a transfer of the shares to the 
broker, pi*cparod in the name of A. The 
broker had in the meantime filed his petition 
in bkpey. A the transfer passed to the official 
receiver & from him to the trustee in bkpey. 


PART XX. SECT. 4, SUB-SECT. S.— 
B. (b). 

f I, .] — ^Althotigb a forolfim 

Bkpoy. Act cannot, of Its own foroo, 
operate lioyond the country which 
enacted it, yet jirivate international 
law U the comity of nations operating 
on tho gonoral principles relating to 
movable pioperty will recognise Its 
oxtra-tciTltoriul ofCoot, so far at least 
as it deals with personal propeity, I 
ospeolatly whore, os in tho case of tho 
U.S. Bkpey. Act, tho Act does not 
expressly oooflno itsolf to property 
within tho United States, but extends i 
to “ all propeity ’* of bkpt. ; &, the 
fact that the U.S. Bkpoy. Act Is given 
effect In Canada only by oomlty of 
nations is not a ground for holding 
that It should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpoy. Act in tho 
United States. — Williams v. Rice 
(Man.), [1926] 3 D. L. R. 225 ; [1926] 

2 W. W. R. 192.— CAN. 

sa. Inaolveneu xn South Africa — 
Property xn Irdand.] — By on order of 
the Supremo Ot. of the Union of South 
Africa the estate of an Insolvout >va8 
sequestrated for the benefit of his 
eredltors; subsequently a trustee of 
the estate was elected. Sc was declared 
entitled to administer the estate m 
accordance with Insolvency Act. 1916. 
The insolvent was entitled to certain 
freehold Sc leasehold proper^ In 
Ireland. Under the law of the Union 
ot South Africa the trustee was 
entitled to the immovable property 
of the Insolvent situate in Ireland, so 
far as such right did not conflict with 
the law in Ireland Tho Supremo Ct. 
of South Africa having requested the 
Irish ot to act in its aid, the tmstee 
applied for an order vesting the pro- 
perty in him : — Held : ho waa entitled 
to anch order. — He Bolton, [1920] 
2 I. R. 324.— m. 


PART XX. SECT. 4, SUB-SECT. 7. 

6122 i. Payment* to accrue under 
building contract. ]— B.. who had engaged 
in a partnership with deft. K. in a con- 
tract for the construction of certain 
works, on June 8. 1927. asalgned to 
pltf. all my profits up to the sum of 
^00 plus 10 per cent, interest *' that 
were to accrue to him from the said 
partnership for the said contract. He 


was adjudicated bkpt. on an act ot 
bkpey. Goinmitted on June 17 of tbo 
same year, of which, however, pltf. 
had no notice. In an action by pltf. 

r Jnst tho official assignee Ac deft. 

to recover tho amount of the assign- 
ment • —7/cW .• it having been estab- 
lished that on Juno 17, 1927, the date 
to which the bkpey. related buck, no 
profit had boon earned by B. to which 
the assignment could attach, Ac as the 
assignment could not give a good title 
as against the ofllclal OHslgneo to profits 
accruing after the commonooment of 
the bkpey. pltf. lould not sucoeod 
against tho otRcdal osHlgneo, nor could 
ho recover against K., who was bound 
by law to pay tho official assignee 
bkpt.’s share oi the profits of the con- 
tract. — H ewitt e. Okficial AssinNKE 
OF Barnes & Kbkblb, 1103U] N. Z. 
L. R. 416.— N.Z. 

6124 1. Retention money.] — 

UM : monovs already earned by tho 
assignor, although not already due Ac 
payable to him, could be asslgiied by 
him. Sc their assignment was not 
invedidated by bkpey. intorveniug 
before such moneys b<*camo duo Ac 
payable, Ac this principle was applic- 
able to retention money kept back in 
respect of progress payments imder a 
building contract. — Official Asbionbr 
V. SharTE, [1921] N. Z. L. R. 460. — 
N.Z. 

6128 i. Booh debt* — Aaeignment to 
incorporated bank.)r-Held : the assign- 
ment of all book debts then due or 
aocroing due or thcivaftor to become 
due was a general assignment of book 
debts within Bkppy. Act. s. 30, but was 
valid. — Sapera Tobaoto Co. v. Rotal 
Bank; ok Canada (1922). 63 D. L. R. 
58: 8C. B. R.309; 52 O. L. R. 131.— 
QtM. 

6128 il. Aaaignment not regia- 

tered — No propincial Icgxalation pro- 
vidxng for regtatratien.j — Held : assign- 
ment void as against trustee in bkpey. 
— Royal Bank of Canada v. Eastern 
Trust Co., [1923] 1 D. L. R. 498; 
[1923] 8. C. R. 177.— CAN. 

6128 lit. FxUure book debts.] — Re 
Gordon Store. Ltd., p. Standard 
Bank. [1928] 4 D. L. It. 279; 3 
O. B. R. 818.— CAN. 

6128 iv. .]— To be valid against 

a trustee In bkpey. any asslgnnwnt of 
future book debts must be rigidly 
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according to Bkpey. Act, h. .10 Re 
Waiion, 11924) i 1) L. R. 70(1; 5 
0. B. R. 112.— CAN. 

PART XX. SECT. 6, SUB-SECT. 1. 

6133 Jv. .i—Re HrANDARD Iv- 

poRirt, liiD., Krp Canadian Expukhs 
C o. (1022), (58 U. L. R. 390 ; 2 U. B. R. 
200 -CAN. 

0133 V. - - .J— /iV WiMov (Ont ), 
I1020J 1 1). L. R. .-iSl . 7C. B. R. 437.— 

CAN. 


PART XX. SECT. 6, SUB-SECT. 2.- A. 

6139 iv. .] —As agaiiNt an 

assignee In bkpey. one who has us 
principal consigned goods to bkpl 
under an ogeni'y oontraet by whioh 
tbo property did not pass to bkpt. 
may rcoovor the goods or tho proceeds 
thereof, provldod & so fur os they can 
be Ideutlfled. — Re Cockh EsrArK Ac 
CoNHoitr Tuadino Co. (1022), 65 
D I. R. 778 , [1921] 3 W. W. R. 434. 
—CAN. 

6139 V. Money entnuied to .] — 

Held : tho payoi could only rank as a 
preforrod creditor if tho trust money 
could bo traced to a purtlcidar fund. — 
Re Dominion Tiokf.'i, eio. Corpn., 
Aker, [1924] 2 D. L. R. 807.— 


61601. Broker — Securities sold for 
client — Proceeds paid into broker's 
general cuxouni.] — Held : as tho money 
could not be distinguished in any wtiy 
from other moneys In tbo gcntiul 
accoimt of the brokers the client could 
not claim It Sc could only sue for breach 
of contract. — D alphe v. Fairbankh. 
OOHSELIN Sc Co. (1922), 06 D. L. R. 
335 ; 2 O. B. R. 524.— CAN. 


sb. Sole beneficiary — f) idow's claim 
to share of estate.}— Whoic a uldow 
claims under Widows Relief Act, 
R. 8. A.. 1922 (c. 14.^>), 8. 10. to the 
unadministcred portion of her hus- 
band's estate, such portion does not 
vest In the trustee in bkpey. of the sole 
boneflr iary under the husband's will. — 
Re MrlNTVKE, [19261 4 D L. R. 127 . 
[19251 3 W. W. R. 172.— CAN. 


PART XX. SECT. 5. SUB-SECT. 2.- B. 

so. Spedfte purpose — Stork certify uU 
depofnted xcUh agenb—For sale J- Bkpt 
sold a portion of the shares A had the 
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Durand’s Trustee, [1928] 2 K. B. 66 ; 97 
L. J. K. B. 637 ; 138 L. T. 612 ; [1928] 
B. & 0. B. 19. 

6614. Add. Annotation : — Consd. Be Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6516. Add. Annoiatimia : — Consd. Re Tabor, Ex p. 
Ck>rk, [1920] 1 K. B. 808 ; Be Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6616a. On business premises.] — The 

custom of hiring furniture which exists in the 
case of hotel proprietors, & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpey. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders generally, e.g. a 
wholesale grocer. — Re Tabor, Ex p. Core, 
[1920] 1 K. B. 808 ; evb nom. Be Tabor, 
Ex p. Trustee, 89 L. J. K. B. 362 ; 122 
L. T. 799 ; 36 T. L. II. 191 ; [1919] B. & 
O. B. 299. 


Annotationa : — FoUd. Re Kaufman Segal & Domb. Ex p. 
Trustoo, (1023] 2 Ch. 80. Bold. French v. Gcthing, 11022} 
1 K. B. 2.16. 

6519. Add. AnnokUione : — Consd. Be Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Polld. Be Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 


6523. Add. Annotation Refd. Be Blyth Ship- 
building & Dry Ducks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1920] Ch. 
494. 


6524. Add. Annotation Mentd. Be lilyth Ship- 
building aVc Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1920] Ch. 
494. 

6525. Add. Annotationa : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

6552. Add. Annotation : — Mentd. Douglass v. 

Lloyds Bank (1929), 34 Com. Cas. 263. 

6561. Add. Annotalxon : — Refd. French v. Gething, 
[1022] 1 K. B. 286. 

6684. Add. Annotation : — Mentd. Richmond v. 
Savin, [1926] 2 K. B. 630. 

6618. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867. 

6614. Add. Annotation : — Mentd. Re Allester, 
[1922] 2 Ch. 211. 

6625. Add. AnnotcUion :—Retd. Be Wethered, 
Ex p. Salaman, [1926] Ch. 167. 

6647. Add. Citediona : — avb nom. Re Pummer, 
Ex p. Speller, 14 C. B. 159, n. 

Add. An7iotation : — Refd. Graham v. Furber 
(1863), 2 C. L. B. 10. 

6657. Add. Annotation : — Consd. Be Collins, [1925] 
Ch. 666. 


6669. Add. Annotation : — Apld. Be CoUins, [1026] 
Ch. 650. 

6669a. .] — For some years before his 

bkpey. a surveyor & assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 


latter capacity. Under these contracts he 
had to value bis clients’ properties for rating 
purposes & ^ve expert evidence on them 
appeals, his remuneration being a percentage 
or the reduction of their assessments when 
I obtained. He mortgaged these contracts 

the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imp^ the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. At the date of the mtgor. ’s 
bkpey., some foes (a) were due on completed 
contracts, but some fees (6) were still un- 
earned. The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts & earn fees (5) : — Held : (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
bkpt.’s clients relied, it was nevertheles parts 
of okpt.’s business, so that the fees (a) due 
at the date of the bkpey. were due to him 
“ in the course of his trade or business ” & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c) ; (2) the mtge. of 
fees (h) earned since the bkpey. was in- 
operative against the trustee. — Re Collins, 
[1926] 1 Ch. 656; 133 L. T. 479; avb nom. 
Be Collins, Ex p. Salaman (Trustee), 96 
L. J. Ch. 66 ; [1926] B. & C. B. 90. 

6689. Add. Annotation : — Refd. Be Wethered, 
Ex p. Salaman, [1926] Ch. 167. 

6701. Add. Annotationa : — Folld. Birmingham 
Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 354. Refd. Semphill v. 
Queensland Sheep Investment Go. (1873), 29 
L. T. 737 ; Be Pooloy, Exp. Babbingo (1878), 
88 L. T. 663. 

6706. Add. Annotation : — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 66. 

6708a. Same day as act of bankruptcy.] — 

Though a bkyit. may be up to the ears in 
insolvency, notice at any fractional period of 
the day on which the act of bkpey. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given* before the act of bkpey. is 
in fact committed (Sib Geobob Bose). — 
Be Bichardson, Ex p. Richardson (1839), 
3 Dcac. 496 ; Mont. & Ch. 43, O. of B. 

Annotationa: — Refd. Woroeeter, Exp. Agra Bank (186S), 
3 Ch. App. 656 ; Colonial Bank v. Whinner (1880), 11 
App. Cas. 486. 

6735. Add, Annotation: — ^Refd. English Insce. v. 
National Benefit Assce., [1929] A. C. 114. 

6740. Add, Annotation: — Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

6742. Add. Annotation : — ^Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6744. Add. Annotation : — Dlstd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6745. Add. Annotation : — ^Reld. Lamb v. Wright, 
[1924] 1 K. B. 857. 


PART XX. SECT. 9, SUB-SECT. 3.— 
B. (b) i. 

6621 ll. Second morigaoe of .\ — 

In 1905, C. tho owner of a llfo policy of 
arauranoo. mort«ragod it to tho insuranoe 
oo. In Apr 1907. C. mortgasod tho 
policy & tho lauds to U., who gave no 
notice to tho co. till Nov. 1980. In 


Juno. 1907, C. was adfudicatod bkpt. 
In 1915 tho insuranoe co. were paid toe 
amotmt due on their mtgo. A handed 
tho policy to the assignees. In 1980 
tho assignees surrendered the poliey 
to the insuranoe oo.. A received its 
surrender value. A B. applied for pay- 
ment of the amount duo to him on his 
mtge . . — HeU : tho equity of redemp- 
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tion in the mtgo. was ** goods A 
chattels *' viithm Irish Bkpt. A Insol- 
vent Aot, 1857 (c. 60). a. 313, A was at 
the date of the bkpoy. ** in the poe- 
session, order, or disposition of bkpt.” 
by the consent A permission of the unie 
owner . — Re Clancabit. 11981] 8 I. R. 



VoL y.— Bankraptey. Cases 6745a-~6858a. 


6745s. Whether mere visible employment of goods 
In trade or business sufficient.] ->(1) In order 
that goods may come within 1914 Act, 

8. 38 (c)t the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in his 
trade or business. (2) In order that goods 
may be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not memly visibly 
employed in his trade or business, but 
acquired & used for the purposes of the 
business. — I jAMB v. Wright Co., [1924] 

1 K. B. 857 ; 93 L. J. K B. 3«0 ; 130 I4. T. 
703 ; 40 T. L. 11. 290 ; 08 Sol. Jo. 479 ; [1924] 
B. 0. U. 97. 

6745b. Fees due on completed contracts to sur- 
veyor & assessment specialist.] — Collins, 
No. 0059a, ante. 

6746. Add. Anrwtaiions : — Refd. Simeons v. 

Durand’s Trustee, [1928] 2 K. B. 00. Mentd. 
He Kaufman Segal & Domb, Ex p. The 
Trustee, [1923] 2 Ch. 89 ; Lamb v. Wright, 
[1924] 1 K. B. 857. 

6751a. Must be given both to possession & to use 
in trade or business.] — I jAmb v . Wright & 
Co., No. 6745a, ante. 

6762. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6777. Add. Annotation Refd. Re Wethered, 
Ex p. Trustee (1925), 131 L. T. 201. 

6794. Add. Amioialion : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6708. Add. Annoiaixon : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6802a. .] — In Jan. 1922, O. pur- 

chased from bkpts. certain chattels used by 
them in then* business as clothiers, & subse- 
quently in consideration of the option to 
purchase & tlie hire-rent agreed upon let 
them on hire* to bkpts. at a montlUy rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event {inter alia) of a 
receiving order in bkpey. being made against 
the hirers, upon wiiich ^1 payments mti^e by I 
the hirers were forfeitable & the chatUUs | 
were to be delivered to the owner. On Sept. 0, 
1922, a receiving order was made against the 1 
liircrs ; on Sept. 21 they were adjudicated ' 
bkpt., & on Sept. 25 a trustee in the bkpey. 
was appointed. On motion by the trustetj for 
a declaration that the chattels formed part 
of the estate of bkpts. as being in their order 
& disposition with the consent of the true 
owner : — Held : there was no pioof of a 
general custom of liiring out chattels such as 
were specified in the agreement, nor was such 
a custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of tlie goods in the 
trade or business of the trader they “ must ” 
be the property of bkpts. — lie Kaufman 
Regal & Domb, Ex p. Trustee, [1923] 2 Ch. 
89 ; 92 L. J. Cli. 218 ; 128 L. T. 650 ; 67 
Sol. Jo. 333 ; [1923] B. & C. li. 1. 


6818. Add. Annotation : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6819. Add. Annotation DIstd. Re Kaufman. 
Segal & Domb, Ex p. The Trustee, [1923] 

2 Ch. 89. Refd. Ijamb v. Wright, [1924] 

1 K. B. 857 ; Simeons Durand’s Trustee, 
[1928] 2 K. B. 00. 

6821. Add. Annotations : — Refd. Lamb v. Wright, 
[1024] 1 K. B. 857; Simeons v. Durand's 
Trustee, [1028] 2 K. B. 00. 

6824. Add. Annotation : — Refd. Ijamb v, Wright, 
[1924] 1 K. B. 857. 

6853. Add. Annotation: — Refd. KngUsh Insce. t>. 
National Beheflt Assce., [1929] A. C, 1 14. 

6858a. Judgment debt.]--S., a customer of bkpt., 
a stockbroker, beeame indebted to him in 
respect of Stock E\chango triiusaetions iii a 
sum for which bkpt., on Dee. 18, 1923, 
recovered judgment. Jjater, S. i>ecaiu • 
similarly indebted to bkpt. in a further sum 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, ifc covenanted witli him 
that, in the event of bis refraining from giving 
notice of the assignment to H., he, bkpt., 
would, on yiayment of the debts or any part 
thereof, hand the clieqiie or other form of 
payment to W. On Keb. 27, 1921, bkpt. 
eommitted an act of bkpey. In Mar. 1924, 
who acted as solr. for both bkyit. ^ W. in 
the matter of the assignment, on the in- 
btruetions of both At without disclosing same, 
mad(‘ an agreement with H. for the liquidation 
of tlie two debts, whereby H. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the lat<!r (d tlie 
two dc'bts A the subsequent ones to the pay- 
ment of the judgment debt ; A S. further 
agreed to d(*liver promissory notes payable 
to bkpt. or order to covit the instalments 
allocated to the later debt. .1. received tlie 
notes from S. A, as agent of W., collected the 
amounts as they fell due on the iiotiss A paid 
part thereof to W. A retained the balance. 
After payment J. returned the notes to S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available ncL of 
bkpey. On Sept. 18, 1921, a receiving order 
was made, at which daLi S. had paid A W. 
had received from J. sums amounting to 
£90 in respect of the later debt. Upon 
receiving notice of the receiving order, J. 
gave ntiVict* to R. of the ashignment. On 
Rept. 25, 1924, an order of adjudication was 
mad(‘, A on Oct. 7, 1 924, appet. was appointed 
trustee. In Apr. 1925, W. die<l, A his ex or. 
was made resp. to tlie motion by which a 
declaration was sought that the two debts 
were at the commencement of the bkpey. in 
the ordcT A disposition of bkpt. A yiroperty 
of bkpt. divisible amongst his creditors 
Held : {1 ) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conveiwon into a judg- 
ment debt, none the less at the commence- 
ment of the bkyjcy. a debt due m the course 
of his business A in the order A disposition 

1 of bkpt. A divisible amongst Ids creditors ; 


PART XX. SECT. 9, SUB-SECT. 6.— A. 

6762 i. Delivery of goods to trugteer— 
After nottcc stopping goods in transitu — 
WUhdraival of notice on innocent mis- 
representation of trustee.] — Held : the 
trustee could not rely on a withdrawal 
9JB, 


bO induced. — Re Uobebtb, I1U24J 1 
D. L. R. 386.— CAN. 

PART XX. SECT. 9, SUB-SECT. 6. -A. 

6799 il. W here there 

was no immediate delivery of a car 
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to the purchaser nor any change of 
pobHcHsiou ; — Held : the sale 6i truns 
fur were void as against the tniht(‘(' 
— Fitz<j£Kald V . McMokkow. lunM 
D. L. II. 619; 62 0. L. K. Hblt ; 4 
C. h. li. 29.— CAN. 



CasM 6868a— 6818s. Ekoush .un} Emp ir e Dxoest Stifplememt. 


(2) the a^eement between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 

art of either S. or W. of an available act of 
kpey., & the ct. inferring an a^eement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
J914 Act, s. 45, &, apart from such inference, 
tlic forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes ; 

(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount paid before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
croaitors, while the claim in respect of 
the other debt should be dismissed . — Jle 
Wbtiieukd, p. Salaman, [1926] Oh. 
367 ; 70 Sol. Jo. 324 ; sub nom. Re Wethered, 
Rx p. Salaman’b Trustee, Trustee v. 
IUncb, 96 L. J. Oh. 127 ; 134 L. T. 204 ; 
[1926] B. & 0. B. 265. 

6859. Add. Annoiaiions : — N.F. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6868. Citaiiona : — For “ 6 Oh. App 520 ” read 
“ 8 Oh. App. 620.” 

Add. Annolaiion : — Mentd. French v. Geth- 
ing, [1922] 1 K. B. 236. 

6867. Add. Annotation : — Held. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annotation : — Folld. Re Tabor, Ex p. 
Cork. [1920] 1 K. B. 808. 

6860. Add. Annotation : — Consd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6873. Add. Annotations ; — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal ib Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6879. Add. Annotation : — Refd. Lamb v. Wright. 
[1924] 1 K. B. 867. 

6879a. Clothiers — Custom to hire machines.] — Re 

Kaufman Segal & Domb, Ex p. Trustee, 
No. 6802a, ante. 

6881. Add. Amiotationa : —Apld. Re Tabor, Ex p. 
Cork, [1920] J K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Oh. 89. 

6881a. .] — iJe Tabor, Exp> Cork, 

No. 6516a, ante. 

6882a. Antique furniture.] — ^A custom 

OKists in the antique furniture trade to 
deliver goods to a dealer on approval. In 
the event of the bkpey. of such dealer, goods 


upon his premises are not in his order & 
di^>o6ition within 1914 Act, s. 38. — Be 
Ford, Ex p. Trustee, Bestall, Brown & 
Clbnnell’s Case, [1929] 1 Oh. 184; 140 
L T. 275 ; 72 Sol. Jo. 617 ; sub nom. Re 
Ford, Ex p. Trustee v. Bestell, Brown & 
Oo . 97 L. J. Oh. 834 ; [1928] B. & 0. B. 65 ; 
sab nom. Be Ford, Exp. Hawkins, 44 T. L. B. 
643. 

AnnotaHo/i : — Re Ford, Ex p. Trustoe, Powell's C!ase, 
(10291 1 Ch. 137. 

6882b. Sent by private customer.] - 

No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 
notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 
ship in the event of the bkpey. of the dealer. 
But, where such a customer left a table with 
a retail dealer to bo sold on the terms tliat 
the dealer should retain the surplus, if any, 
over an agreed minimum price & upon the 
bkpey. of the dealer the table was exposed 
on his premises with other furnitui^e tor sale ; 
— Held : as the f*ffect of the custom which 
was established in Re Ford, Ex p. Trmlre^ 
Resiall, Brown & ClenncU'a Case^ No. 0882a, 
antPy was to prevent the reputation of owner- 
ship from uttacliing to any ot tlie furniture 
so exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt. *8 possession in such 
circumstances that ho was the reputed owner 
thereof. — Be Ford, Ex p. Trustee, Powell’s 
Care, [1929] 1 Oh. 137 ; 140 L. T. 276 ; 72 
Sol. Jo. 617 ; avb nom. Re Ford, Trustee v. 
Powell, 98 L. J. Oh. 114 ; [1928] B. & 0. B. 
60. 

6885. Add. Annoiaiiona : — Refd. Lamb v. Wright, 
[1924] 1 K. B. 867; Simeons v. Durand’s 
Trustee, [1928] 2 K. B. 66. 

I 6888. Add. Annotation : — Consd. Re Tabor, Ex j 
Cork, [1920] 1 K. B. 808. 

6889. Add. Annotations : — Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Reid. French y. 
Gtjtlung, [1922] 1 K. B. 236. 

6890. Add. Annotation : — Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. 13. 808. 

6890a. .] — Re Tabor, Ex p. Cork, No. 

6610a, ante. 

6892. Add. Annotation : — Mentd. Re Morris, May- 
hew V. Halton, [1921] 1 Oh. 172. 

6898. Add. Annotation : — Refd. French v. Gething, 
[1922] 1 K. B. 230. 

6911. Add. Annotation : — Refd. Re Ohiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912. Add. Annotation : — ^Refd. Re Ohiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 

6912a. Goods sold in Interpleader action — 

Proceeds in court.] — Re Ohiandetti, Ex p. 
Trustee, No. 7113a, post. 


PART XX. SECT. 9. SUB-SECT. 8.— A. 

6859 i Duty of oowi — To take notice 
of alleged custom.}— Where it is proved 
that uo U<«B than 67 funeral oore & 
tK^aracH wore supplied in Ireland under 
hlnvpnrchaso turreemont by one tlrm 
botwiHJU Nev. 23, 1912, Sc Mar. 8, 1923, 
the ot. will draw tliu oonclusion that 
the custom of hlnus funeral hearses 
on the iilre-purohaee system is sulb* 
oloutly notorious. The teat tn such 
cases is u hat is the state of knowledge 
of persons who have made themselves 


acquainted with the nature & custom 
of the particular situation. — Re Tob • 
BKNB, fl924] 2 1. 11 1, 4 ; 68 1. ~ “ 
30.— IR. 

PART XX. SECT. 9. SUB-SECT. 8.— B. 

sa. Undertaker — Custom to hire 
hearses <t funeral oamages.] — Be Tor- 
RBNS, No. 8859 1., ante. — ER. 

PART XX. SECT. 10,SUB-SE0T. 3.— B. 

1 (p. 809) I. .1— Ross 

Johnson, Ltd. r. Victoria Minbs, 
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Ltd. (B. C.). (19301 1 D. L. IL 67 ; 10 
O, B. K. 23 : 11929] 2 W. W. R. 511.— 

CAN. 

b (p. 810). Add ** ttffd, sub nom. 
Martin v. Fowlsr, 46 S, C. R. 119.” 


f (p. 810) i. .1 — Pairmentof 

prooeeds of sale : — Hdd : a preferential 
payment & void. — Zkidman & 
Lamarrs v. Ausbioan Furniturb 
Co. & Lavkrt (1922). 66 D. L. R. 
99; 2 a B. R. 647.— CAN. 



Vol. V.— Bankraptcy. Cases 6915--6965». 


6016. Add, AnnotaHmis : — Consd. Re Ohiandetti 
(1021), 01 L. J. K. B. 70. Mentd. Re Pairloy, 
[1022] 2 Oh. 701. 

6016. Add, Annotation : — ^Mentd. Re Fairley. 
[1022] 2 Oh. 701. ' 

6916a. .] — Be Ohiandetti, Ex p. I 

Trustee, No. 7113a, post, j 

6918. Add. Annotation : — Consd. Re Fairley. [10221 i 
2 Oh 701. 

6018a. Subsequent withdrawal Sc return I 

01 nulla bona.]— On Jan. li, 1921, the shcrilT, 
in executing a writ of fi. fa. for £144, levied on 
debtor’s goods, but on Jan. 29 being paid 
£72, on account of the debt in addition to 
costs, fees, & possession money, he withdrew 
by arrangement reserving a riglit of re-entry 
for £72 balance. He retained the £72 
received on account for fourteen days & then 
paid it to the execution creditors. On ^ 
Mar. 16 the sheriff made a Hccond levy, but 
on being paid £53 on account of th(i debt in 
addition to fees Sc possession money, ho 
again withdrew reserving a right of re-^ntry 
for the £19 balance. After retaining the 
£53 for fourteen days he paid it t<» th»‘ 
execution creditors. On Apr. 26 the sheriff 
made a third levy, but the goods seized being 
found on interpleader to belong to a third 
paity, he Anally withdrew Sc made a return 
of nulla bona on May 2. On Sept. 8 a 
petition in bkpey. based on an act of bkpey. 
of Aug. 19 was presented. A receiving order 
was made on Sept. 29 followed by an adjudi- 
catitm on Oct. 1 & an order for summary 
af1 ministration on Oct. 3: — Held: the 
execution was completed within 1914 Act, { 
ss. 40, 41, by the return of nulla bona on 
May 2, Sc the trustee had no title to the £72 I 
Sc £53 realised by that completed execution. | 

Qu : whether the trust(‘e w<iuld in any 
case have been entitled to the moneys paid 
before .Juno 8, the earliest possible date to ' 
which his title could relate back under sect. 
•61.— Re FAniLEV, [19221 2 Ch. 791 ; sub nom. 
Re Fairley, Ex p. Official Keceiver, 92 
h. J. Oh. 140 ; [1922] B. Sc C. U. 127 ; mib I 
nom. Re Fairley, Ex p. Low & Bonau, Ltd., ' 
38 T. L. II. 893, D. C. 

6919. Add. Annotalion .-—Consd. Re Fairley, [1022] i 

2 Ch. 791. 

6920. Add. Annotaiiona : — Ae lo (1) Consd. Re ^ 

Pairlcv, [1922] 2 Oh. 791. Refd. Re Chian- ' 
detti (1921), 91 L. J. K. B. 70. j 

6921. Add. Annotation: — Consd. Re Fairley, [1922] t 

2 Ch. 791. I 

6931. Add. Annotation : — Mentd. Ideal Films v. I 
Richards, [1927] 1 K. B. 374. 

6947. Add. Annotalion : — ^Apld. Re Harris, Ex p. 
Shell-Mex Sc OAicial Receiver (1930), 99 
L. J. Ch. 448. 

69S2a. - — Registrar of county court & 

sheriff same person • Notice received In 
capacity of registrar.] — Whercj tlie sheriff or 
liigh bailiff, who also happens to be regi.strai* 
of the county ct., retains money paid in 


order to avoid sale under an oxei;alii)n, notice 
served on him in his capacity of registrar of 
the presentation of a petition against the 
debtoi, is notice served upon him in his 
capacity of sheriff or high bailiff, & it there- 
upon becomes his duty to pay the money 
so retained to the official receiver or triwtoe. — 
Re ILarris. Ex p. Shell-Mex, 1/rn. Ac 
Official Ueoeivkr Trustee (1930), 99 
L. J. Oh. 418 ; [1929] B. Sc 0. R. 211. 

6954. Add. AnnotcUion : — Refd. Be Ohiandetti 
(1021), OIL. J. K. B. 70. 

6965. Add. Annotation : — Refd. Rc Fairley, [1022] 
2 Ch. 791. 

6961. Add. Annofatinna .-—Refd. Re Wigzell, Ex p. 
Hart, [1021] 2 K. B. 835 ; Re Wilson, Ex p. 
Salaman, The Trustee v. Kinth, Browse 
(1925), 133 L. T. 814; Re Walt, (19271 1 Oh. 
606; lit Regent Finance ik (hiarautcn Oorjm. 
(l!)3()), 69 L. .)o. 2S3. Mentd. Re London 
County Commercial Heinsiirauco Office, f 1922] 
2 Ch. 67 ; Scranton’s Trustee v. Bearso, 
[1922] 2 Ch. 87; Re Harrington Motor Co., 
Ex p. Cluiplin, [1928] Ch. ibo. 

6902. Add. Annotaiiona : — ^Mentd. Re Gunsbourg, 
[1920] 2 Iv. B. 426 ; Scranton’s Trustee r. 
J»oarse, [1922] 2 Ch. 87. 

6964. Add. Annotation : Latter v, Jucke^ 

(1926), 42 T. L. U. 723. 

6965. Add. Annotation : —Coaed, Rc Sarjoont, 
[1923] 2 Ch. 302. 

6965a. “ Any other petition ** — Notice not given 
within fourteen days.]— A sheriff, on behalf 
of an ox<‘cution creditor, levied an execution 
against debtor for more tlian £20, Sc ru(‘uived 
the money from d<ibtor to avoid a sale. 
Within fourteen days of the payment the 
bhenlT received notice of a bkpey, piditiun 
on which an order would have b«(*n made Imd 
not debtor in the mi-anwhllo tiled ids own 
petition on which a receiving? order was made 
as a inattiT of course. Notice of this second 
petition was given to the sheriff mon> than 
foiirhicn clays aftcjr the payment, but while 
the money was still in his hands pc-nding the 
result of tlie Arsb petit<iou. ’rius trustee in 
bkpey. Sc the ex(*cutioii creditor both clalincsd 
the money: — Held: the words in 1914 Act, 
s. 41 (2), “ or on any other petition of which 
the sheriff has notice,” were not to be 
qualified by th(» addition of the words 
“ within the said fourteen days ” so as te 
permit the sheriff to pay the proceeds of the 
execution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
within fourteen days of the receipt of such 
proceeds. The sheriff must hold, in the ilrst 
instance, to sec whether a receiving order 
would be made, Sc if he had notice of another 
petition, even alter the lapse of fourteen 
days, then he must liold to s<*o whetlier an 
order would be madci on that otlicr petition, 
or on any petition. — JiA'rrEit v. Juckes 
Sc Page, [1927] 1 K. B. 17 ; 96 L. J. K. B. 


PART XX. SECT. 10, SUB«SfiOT. 4.— A. 

6034 tt. Bankrupicy Ad, a. 11 

(3).) — Until a aberUI with whom a writ 
of execution has beea placed reoei-ree a 
copy of the agslgnment by debtor ae 
provided by tite above eeet. *• or 
publication ot notice in the Gocette 
aa provided by the Act.” be le not 


safe in not attaebiuff debtor's Roods. 
A statement made by the solr. for the 
oaAiRnro to a sheHlI’a officer that an 
as&iRiinicnt hae been made, doea not 
amount to notice to the aneriil, & is 
not a ground for depriving him of the 
costs of a levy made after such state- 
ment. — Towbiw V. So]x>Mo.v, Jl»2aj 
1 W. W. II. 1077 ; 8 O. B. R. 
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579.— -CAN. 

6984111 . JiJxtra JtulicUU Seizurt t 

Act, li. A’. A., 1922 (c. 96).)— Ilkpry. 
Act. 1919, s. 11 (3). does not apply to 
property seized under the above Act. - 
lie ItAMILTON Sc Oakkh. [1926 - 
D. L. 11. 5U ; [1925) 1 W W. It 172; 
6 C. B. R. 465.— CAN. 
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187 ; 136 L. T. 177 ; 42 T. U R. 723 ; 70 Sol. 
Jo. 905 ; [1926] B. & C. B. 133, C. A. 

6966. Add. Anmotaiion : — Reid. Re British Sali- 
cylates, [1918-19] B. & 0. R. 160. 

6979. Add. Annotaiiona : — ^Refd. letter v. Juckes 
& Page, (1927] 1 K. B. 17. Mentd. The 
James W. ElweU, [1921] P. 351. 

6998a. S. P. Bloxiiolm v. Oldham (1750), cited 
in 1 Burr, at p. 22 ; 97 B. R. 168. 

Annotation .'--Consd. Balme v. Hutton (1831), 2 Cr. & J. 10. 
7000a. S. P. Belcher v. Magnay (1843), 12 
M. & W. 102 ; 1 Dow. & L. 441 ; 13 L. J. Ex. 
49; 2 L. T. O. S. 124; 7 Jur. 1160; 162 
E. R. 1128. 

mwuxvumn : — Refd. Choston V. Olbbs (1843), 12 M. & W. 
Ill ; Edwards v. Evans (1843), 2 L. T. O. 8. 76. 

7001. Add, Annotation : — Mentd. Leitch (William) 
& Co. V. Leydon ; Barr (A. O.) & Oo. v, 
Macgeoghcgan (1930), 47 T. L. R. 81. 

7006. Add. Annotation : — ^Mentd. The Joannis 
Vatis, [1922] P. 02. 

7006a. Sale after bankruptcy — Of goods 

sufficient to satisfy two executions — One 
delivered after bankruptcy.] — Held: the a.s- 
signoOB might recover in trover for such of 
the goods as wore sold after the sheriff had 
raised money enough to satisfy the first 
execution.— Stead v. Gascoigne (1818), 8 
Taunt. 527 ; 129 E. 11. 488. 

Annotations .•—’Bald. Giles v. Grover (1832), 9 lling. 128; 
liatohelor v. Vyse (1834), 4 Moo. & 8. 652 ; Aldrod v. 
Constable (1844), 6 Q. 11. 370. 

7008a. Stay of proceedings — When ordered.] — 

Gibson v. IIumphrey (1833), 1 Or. & M. 644 ; 
2 Dowl. 68 ; 3 Tyr. 688 ; 2 L. J. Ex. 231 ; 
149 E. R. 516, Ex. Oh. 

Annotation Moon v. llaphaol (1835), 2 Bing. N. C. 

310. 

7030. Add. Citaiion : — affg. S. 0. sub nom. R. v. 

Edwards (1853), 9 Exoh. 82. 

7032. Add. Annotations : — Refd. Re Webb (Smith- 


field, London), [1922] 2 Ch. 369. Mentd. 

A. -G. V. De Eeyser’s Royal Hotel, [1920] A. C. 
608. 

7042a. 6 Geo. 4, c. 16, s. 81 — Two calendar 

months — Computation.] — By above sect, all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
o’clock, & at about one on Oct. 13 a com- 
mission of bkpey. issued against W. : — Held : 
(1) the ct. would lake notice of the fraction of 
a day, in putting a construction upon that 
pait of the clause ; &, i herefore, it was clear 
that more than two calendar months had 
elapsed ; (2) the day of issuing the com- 
mission was to bo included in the com 
putation. — Godson v. Sanctuary (1832), 4 

B. & Ad. 255 ; 1 Nev. & M. K. B. 52 ; 2 
L. J. K. B. 19; no B. R. 451. 

Annotations: — As to (1) Refd. H. v. Middlesex JJ. (1845), 
8 Dow. & L. 109. As to (2) Refd. Whitmore v. Robertson 
(1841), 11 h. J. Ex. 43; Skey t5. Carter (1843), IIM. &W. 
571 ; Whltmoro v. Greene (1844), 2 Dow. Sc L. 174. 

7051. Add. Annotation : — Mentd. The James W. 
ElweU, [1921] P. 351. 

7058. Add. Annotations : — Refd. Latter v. Juckes 
&Page, [19271 1 K. B. 17. Mentd. The James 
W. ElweU, [1921] P. 361. 

7079. Add. Citaiion : — sub nom. Re Plummer, 
Ex j>. Trustee, 09 \u. J. Q. B. 936 ; 48 W. R. 
631 ; 44 Sol. .)o. 672 ; 7 Mans. 307, 0. A. 
Add Annotation: — Refd. Re Mathieson, [1927] 
1 Ch. 283. 

7086. Add. Annotation: — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 

7086. Add. Annotation : — Refd. Re Mathieson, 
[1927] 1 Ch. 283. 


PART XX. SECT. 10, SUB-SECT. 4.— C. 

0983 iii. ,]— Wbllo a shorilT is 

not entitled to poundage unless be has 
obtained some money fur the exociitlon 
creditor, yet r. 495 conlomplales tliat 
tho sherill Is to receive soiiiotlitng, 
even tliouffli no money has be<>n 
jvali.scd by him. since it provides that 
bo is to bo entitled to poundage “ or 
such loss sum us a Judge may deem 
roasonublc.” — MouoscniAN r. Moun- 
HCIIAN. (19211 2 W. W R. U7 ; 14 

Sosk. L. Jl. 233 ; 59 D. L. R. 353 ; 

1 C. M. It. 493.— CAN. 

0983 iv. Hazurc afitr aulho- 

rtsed ussifjmaient.l— 'I'cwKiw v. Solo- 
mon. 119231 1 W. W. H. 1184; 3 

C. B. R. 800. - CAN. 

8990 J. l\issrsstott monci:— Sheriff 
continnina in posstssion-^AJirr notice 
of assii/n7nent.\—'Vhc coats to which 
the execution erodltor is entitled are 
the costs of execution up to the time 
notice of tho ashigmnout is given tlio 
sherllf. — B akkk i\ ittruARDB. (1918: 

2 W. W. R. 902 : affd. 69 S. C. R. 
656 ; 49 D. L. R. C84.- CAN. 

PART XX. SECT. 10, SUB-SECT. 8. 

y (p. 830) 1. Memorandum 

that title subject to costs oj prior exent- 
fioH.l — l)n an assignmeut iindor Bkpey. 
Act, wheiv there avo executions 
rt'conlod iigiiinst land of tho absignor, 
the n'gislrai of laud titles, in making 
transini^^sion of title to the assigm'e. 
should make a monioraudum that the 
title sultjeel to a lien for oosts of the 
first execution which was lodged with 
the shurlll 5: to a lion fur coats of 
registration &. sheriff’s fees of all 
tho executions. — Re Land Titucs 
Act, Saskatchewan General Trust 


(?oRpN., Ltd.’s Case, (19231 3 W. W. R. 
028.— CAN, 

7069 i. Qamishee order.] — A debt 
was attached by a gamisheo order under 
a Jiidguiunt which was still subsisting : 
— Held : a receiving order under 
Bkpey. Act, s. 11, did not rank in 
priori! y to such garnlslunout . — ’Re 
BixiuiN, Gaonon V. Grain & I’Ro- 
V18ION Co., (19241 1 D. L. R. 332 ; 
y. R. 33 K. It. 161.— CAN. 

sf. Pai/ment hu caniractor to prevent 
ri moral d’* sale by sheriff of sub-eon- 
tnu'tor’s plant «L* materials-- Rank- 
ruptcy of sub-emUraetor — Effect of.) — 
Re SrEWAur (Out.), (19261 2 1). L. R. 
1043 ; 7 C. It. R. 6b0.— CAN. 

PART XX. SECT. 11, SUB-SECT. 1. 

7078 ii. Bankruptcy Act, s. 29.1 

— “ Sclthunent ” lu tho above sect. 


_ ). V. sinvAK (Alta.). I 

3 D. L. U. 942 : (19261 t 

. W. R. 34 ; revsd. (19271 1 l>. L. R. 

w. k. i«)2: 22 Aita. 

I,. K. 187 ; 8 C. B. R. 23.-CAN. I 

7078 iii. S. P. Traders Trust Co. v. 
Cohen (Man.), (1927 1 3 W. W. 1 ~ 

CAN. 

7088 a a. .] — HeW: a 

gift not tieing hedged about wnth con- 
ditions was not a settlement within 
Bkpey. Act, 1908, s. 75. — Braithwai i e 
_iRAlTHWAITB, (19231 N. Z. L. R. 
1186.— N.Z. 

j 1. .1 — Where insured, 

under a policy of life insurance, declares 
it to be for tne benefit of his wife, the 
trust created is not invalidated by his 
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subsequent insolvency. creditors of 
insured have no rlgtits wdiich would 
nitorfoi'o with tho riglits of his wdfe 
oven though tho endow'inent policy 
matures dining tho life of insured.- - 
Bank ok British North America v. 
Edokcombe (1919), 46 N. B. R. 105. — 
CAN. 

sg. Conveyance of property to wife 
<St sons.) — Whei-e a transfer in tho 
nature of a settlement was made for 
tho purpose of defeating ereditois : — 
Hild: though it would not be set aside, 
yet the creditors might seek paj ment 
of tlieir eluims out of tho property 
transferred.^ — K ieiil r. Kuhskl (1922), 
68 D. L. R. 780.- CAN. 

r i. 1‘urckasc of property d: invest- 
ment of money in in ft 's iiawc.!— Where 

E ropeity had been ac<juiivd & mone.v 
ivested bj a hubbund in tho name of 
his wife for the purpose of defeating 
his cniditois ; tlie propeit^ 

belonged to the husband & tbeproeced'. 
i-eeoived by the wife fiom a t.ale of 
furniture owned by tho husband should 
bo paid to a reeeiver. — MrCi rhv r. 
Nkve (1923), 51 N. B. R. 123 - CAN. 

sj. Declaration of trust in favour 
of unfe — In pursuance of alleged ante- 
nuptial settlement.] — Held: a settle- 
ment within Bkpey. Act, s. 29 (1), & 
null & void. — Ue Auons & Cukis. 
H 9231 1 D. L. R. 348 ; 56 N. S. R. 43 
3 g. B. R. 600.— CAN. 

sk. Settlement on creditor.]— On 
Jan. 29. 1925, J., being In embarrassed 
circumstances & indebted, amongst 
others, to M. for £1,200, settled certain 
land on M., & another upon trust for 
herself 5: her only ohild during her life 
& after her death for her child 
absolutoly. A private meeting of J.’s 
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7087. Add.. Citalion : — avhsequeni 'proceedings 
(1805), 11 Ves. 377. 

7089a. Declaration of trust without consideration — 
Credit In account of money to wife.} — Held : 
not binding on bkpt.’s creditors. — Re Smith, 
Ev p. Smith (1812), 1 Rose, 208, 

Annntalion : — COlUld. ParoouB v. Coke (1858). 27 L. J. Gh. 

828. 

7091. Add. Annotation: — Refd. Re Mathieson, 
[1927 1 1 Ch. 283. 

7094. Add. Annotation : — Refd. Re Mathieson* 
[1927] 1 Ch. 283. 

7096a. Settlement of property In exercise of general 
power of appointment.] — Held : not within 
1914 Act, s. 42.— i?c Mathieson, [1927] 1 
Ch. 283 ; 71 Sol. Jo. 18 ; sub nom. Re 

Mathieson, Mooub (Tiium’ee) v. Mathieson, 
90 L. J. Ch. 104 ; [1927] B. & C. R. 30 ; «i/6 
nom. Re Mathieson, Ex p. Trustee, 130 
L. T. 628, C. A. 

7096b. Property accruing ** after marriage In right 
of wife.**} — Property devolving on a husband 
on the intestacy of his deceased wife is 
property that has accrued to the husband 
after marriage in right of his wife within tlie 
exception to 1914 Act, s. 42. — Re Bower 
Williams, Ex p. Trustee, [1927] 1 (^h. 441 ; 
90 L. J. Ch. 130 ; 130 L. T. 762 ; 43 T. h. R. 
225; 71 Sol. Jo. 122; [1927J B. k, C. B. 
21, C. A. 

7098. Add. Annotation Refd. Jagger v. dagger, 
[1920] P. 93. 

7104. Add. Annotations : — As to (1) Refd. Re 
Charters, Ex p. Trustee, [1923) B. & (\ U. 
91. As to (2) Consd. AV (liarters. Ex p. 
Trustee, [1923] B. & C. R. 91. 

7105. Add. Annotation -Retd. He WombwelJ 

(1921), 37 T. L. R. 025. , 

7106. Add. Annotation Consd. Re Clbarters, 

Ex p. Trustee, [1923] B. k C. R. 91. i 

7109. Add. Annotation : — Consd, /{e (’linrters, I 
Ex p. Trustee, [1923] B. Ac C. R. 91. I 

7111. Add. Ayinotation : — Mentd. Hi Ounsbourg, 
[1920] 2 K. B. 120. 

7113, Add, Annotation: — Mentd. I)<*nny (Trustee) { 
V. Denny k Warr, [1919] 1 K. B. 583. j 

7113a. Gift by brother to sister.]— By u deed 

of gift dated Oct. 7, 1919, debtor, who was 
adjudged bkpt. on Nov. 23, 1920, “in con- 
sideration of his natural love k attection for 
the donee ’’ puriioited to assign k convey to 
Ids sisttT, resp., “ the business carried on by 
liim at 58a, Old (’ompton Street, Soho, k the 
8tock-in-tr£ide, wine k produce in k about the 
premises.” At the date of the deed i>ctition- 
ing cix‘ditors were proceeding to enforce j 
ludgment under R. S. C., Ord. 14, k on I 


Mar. 18, 1920, obtained llnal judgment 
against debtor for £527 7s. 4d. for goods sold 
& costsi. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift tlie wliole 
the furniture & stock seized by tiie sherilT. 
An interpleader summons was taken out by 
the sberilT, k upon ibe hearing theret>f, on 
Mot. 20, 1920, the master ordered claimant 
to pay into et. £000 or give security for such 
amount, k in default tlie shcrilT was autho- 
rised to st‘ll the property seized & pay tlie 
proceeds into ct. to abide the result of an issue 
directed to bo tried between elaiiiiant k 
tlie execution eivdilors. Ihirsiiant (o the 
order the sheriff sold the goods on Apr. 28, 
1920, A: on May 20, 1920, paid the huiu of 
£202 Pis. 2d. into ct. On Nov. 3, 1920, the 
parties to the intorpl(»adt‘r summons agreed 
to divide the money between them k to 
withdraw the record ; these it'iTiis were 
embodi(‘d in an order of ilie mastiu* of that 
date. In the meantime, liow(‘vor, a re<‘eiviug 
ord<‘r was made on Nov. 1, 1920, k ]>etit/ioiuiig 
creditors, the execution civditors, infonned 
the ollleial receiviT of the sum of money being 
m ct. A of ilio tenns of s»*tt lenient so agi‘i*ed 
as aforesaid. I'liereiipon th(“t oOieial reeeiver 
iiiterveneil, iV on Nov. 1, 1920, gave notice in 
writing to the Paymaster-Benend of tlu* 
Supri'ine Pt. of tin* receiving order, k this 
riotiee Iwid the ellect of pnu'eiilirig tli(' order 
b<*ing acted uiion. 'J’lu‘ triisie«‘ ruoveil foj* a 
declaration that the deed of gift was void as 
against him -//r/d : (I) the de(‘d of gilt 

was a volunt/iry settlement k, being made 
within two years of the hkpey., was void; 
(2) tlie e\eeution having been eornpl<‘t«*d k 
the proceeds held h> the sherill for lourteen 
days, the trustee's title was harred, because, 
although the eveeution was not eonipletod 
helore the sheriff hail been in pohSt‘ssion for 
tvv(‘nty-one days, tlie act of hk[)ey. thiTehy 
eieated had rait oceiirred within three months 
ot the presentation of the petition k was not 
tia*relor(‘ available to establish the trusBs*’s 
title.- Hr ('iiiANi/iern. hx />. ^J’uustee (B>21), 
91 L. .1. K. R. 70 ; 37 T. D. R. 984 ; [1921] 
B. k 0. R. 82. 

7118 Add. Ayinotation : -Consd, Re Chartors, 
Ex p. Trustee, [1923] B. & (). R. 91. 


gage debt.] — By an indenture dated .July 19, 
1920, a husband assigned his reversionary 
inti*reht under a will to his wiie, subj(ict to a 
mtge. ; k the wife covenantisl (*xpressly to 
X)a> the mtge. dobt k interc'.st k to indemnify 
the husband against his liability under the 
mtgc‘. The liusband was adjudged bkpt. on 


7119a. 


Donee taking over liability tor mort> 


cieditors was held on Apr. 22, 1920, 
Sc a committee appomted to liivestiffato 
lier alYaii*H, X, it was afjroi'd to ateept 
i.200 from M. to di-,tributcd among 
tho cicdltora m full i)aymont of their 
debts. Some of tbp creditors, including 
tho Jl. Co., refused to carry out this 
arrangement, but on the faith that It 
woubl bo carried out, J., on Apr. 28, 
paid M. £100 on at count of his debt. 
On Juno .1 the debtor filed a petition 
lor liquidation, but before the meetiug 
on June 24 tho K. Co. served a debtor’s 
summons. The 11. Co. had notice of 
the meeting for June 24, but did not 
attend. This meeting was attended 
by creditors whoso indebtedness wras 
about two-tlurds of the total smn. 
They unanimously passed a resolution 
for liquidation by arrangement, 6c 


appointed a trustee. On tbo hoailiig 
of an uppllcatinn by tbo debtor Sc 1 ti(‘ 
trustee to dismlsn tbo debtor’s Huminon-. 
Jt was tub! that tbo application must 
be dismissed, bub os tbo cieditors who 
absented themselves ftom the liquida- 
tion meeting should have & conlcl have 
attended it, they must pay the costs. 
The bkpey. proceedings were cfm- 
t limed. Sc a trustee anprdnted. Ttie 
trustee then applied to nave the sett le 
menl to M. delivered up to bo < ancclled 
Sc for repayment of the £100 paid to 
M. on Apr. 28. 1925 Held tho 
Hf'ttlenient was not made in good faith 
Sc must bo delivered up. Tbo payment 
of £100 to M. was a framlulenl pro- 
fereneo, & it must bo repaid to tbo 
trustee . — He JEFKKgTs (192'>), 21 

Tas. L. H. 31.— AUS. 
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PART XX. SECT. 11. SUB-SECT. 2. 

hi. - Purthasfd by hiiHband /nr 
uufr To truster liuriny innunit > of v ift 

/’mns/er to vufi ot ino)nntu ) - 
IltUL : not a setfl<*m« nl on fh» wdo ju 
tonsideralbm of ni.unsgi* Sc vonl as 
ugaiust the tmsf<o 10 M( EllanD’B 
Ehiaik, 1192JJ 1 I>. L. U. 395 ; 3 
C. H. K. 849.- CAN. 


PART XX. SECT. 11. SUB-SECT. 3. 

7107 iii. OueHtlon of fad.] — fte 

GuanT (N. S.), [19201 1 1). L. 11 . 

7 C. n H. 254.— CAN. 

si. Good faith — Onus of jitoof \ In 
MacKeen (N. S.), [1029J I V. I i - 
528 ; 10 C. B. XI. 311.— CAN. 
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June 20, 1022, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration tiiat the assignment 
was void against liim as being a voluntary 
settlement under 1014 Act, s. 42: — Held: 
there was ample corisideration in the assign- ' 
ment, & the wife was a “ purchaser for 
valuable consideration within the sect. — Re 
Charteks, Ex p. Trustee, [1923] B. & 0. R. 
04. 

7122. Add. Ciiation : — suh nom. Re Macdonald, 
Ex 7). McCullum, [1920] 1 K. B. 206 ; 122 
L. T. 316. 

7124. Add. Annoiaiion : — Refd. Re Gunsbourg, 
[1020] 2 K. B. 426. 

7126. Add. Annotations : — Consd. Re Gunsbourg, 
[1 920] 2 K. B. 426. Mentd. Re Wigzell, Ex p. 
Hart, [1921] 2 K. H. 835. 

7127. Add. Annotation: — Refd. Re Gunsbourg, 
[1020] 2 K. B. 426. 

7129. Add. Annotations : — Refd. Re Gunsbourg, 
[1920 ] 2 K. B. 426; Re Mathieson, [1927] 1 
Oh. 2S3. 

7138. Add. Annotation : — Refd. Rc Gunsbourg, 
[1020] 2 K. B. 426. 

7134. Add. Annotations : — Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Wigzell, Ex p. 
Hart, [1021] 2 K. B. 835. 

7185. Add. Annotation : — Refd. Re Mathioson. 
[1927] 1 Ch. 283. 

7136. Add. Annotation : — Consd. Re C* insbourg, 
[1920]2K. B. 426. 

7188. Add. Annotation : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7140. Add. Annotation Mentd. In the Estate oj 
Plant, Wild v. Plant, [1026] 1*. 130. 

7142. Add. Annotation : — Refd. Rc Mathieson, 
[1927] 1 Ch. 283. 

7147. AijUi. Annotation .'-’-Mentd. In the Estate of 
Plaut, Wild r. Plant, [ 1926 ] P. 130 . 

7148. Add. Annotation Retd. Rc IMathioson, 
[ 1927 ] 1 Ch. 283 . 

7153a. .] — Re Dent, Ex p. Trustee, No. 

2902u, ante. 

7156a. Covenant to pay premiums on life policy 

A. & B. were traders in partnej*8hip. Tn 
1927 botli partutTs were adjudicated bank- 
ruj)t. In 1910, A. on liis marriage had 
exeeutotl an ante-nuptial settlement, by 
winch he {inter afia) mveuauted with the 


trustees of the settlement to keep up a life 
policy on his life then existing & to pay the 
premiums, etc. On the bkpcy. of the two 
partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & to make it fully paid. The 
trustee in bkpcy. rejected the proof on tho 
gi'ound that under 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had beem satisOed, & he 
alleged that the assets available would not 
be sufficient : — Held : the covenant fell 
within 1014 Act. s. 42 (2), & the trustee was 
righ<^ in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied ; 
& also having regard to 1914 Act, ss. 33 (6), 
42 (2), & 63 (1), the right of tho trustees to 
put in a proof must depend on all tlie 
creditors of the partnership between A. A B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
satisfied. — Re Gumming & West, Ex p. 
Neilson & Craig v. Trustee, [1929] 1 Ch. 
534 ; 141 L. T. 61 ; sub nom. Re Gumming, 
Ex p. Neilson & Oiiauj i>. Adamson 
(Trustee), 98 L. J. Ch. 83; [1929] B. & 
C. R. 4. 

7156. Add. Annotation : — Refd. Re Debtor, [1929] 
1 Ch. 302. 

7158. Add. Annotation: — Refd. Re Debtor, [1029] 
1 Oh. 302. 

7159. yldd. Annoiatifm : - -Retd. Re Mathieson, 
[1927] 1 Ch 283. 

7161a. Covenant to settle all property to which 
settlor might become entitled — Settlement of 
reversionary Interest.] — Re Deni, Ex p. 
Trustp:e, No. 2902a, a?ite. 

7164. Add. A7motations : — Apprvd. Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. D. 515. Mentd. 
Re Prior, Ex p. Trustee, [1922] B. & O. R. 1. 

7165. Add. A) I not at ions .' — Retd. Re Cohen, Ex p. 
Trust<*o, [1024] 2 Ch. 515. Mentd. Rc Prior, 
Exp. Trustee, [1922] B. tV: C. 11. 1. 

7166a. .]— To eoustituU* a fraudulent 

preference three conditions must be fulfilled ; 
(1) that the payment is made by a pei*son 
unable to pay his debts as they become due 


PART XX. SECT. 12. SUB-SECT. 1. 

7164 X. — -.1 A pivfcwufo A- u 
frauduloiU prcfcn-nce uro vltulU dlf- 
foront. Rkpev. Aut prolilhilM » n’liu, In- 
lent prefon'inwi only ; A to iMiUhtltuto 
a fraudulent pix'ftnvnoo tUoro inusl bo 
present two clix'uniKtanooH, a piefoi* 
enoe In fset nn Intention on (ho 
part of debtor to prefer.- Hcuns r. 
itoYAi. Bank op Canada. IUiuns r. 
Graham (1022). oo l). L. j{. ttos ; .-,i 
O. h. R. 664 ; 2 C. B. 11. 211.— CAN. 


7164x1. .1-— Where the delivery 

of goods was not a disposition in the 
ordniary course of busiucMis & the effeot 
wuH tt> pn'for dofts. : — Fit Id : it should 
he K't (Isldo. — .lACOlMON. KT(’. V. 

lac, (1020), App. 1). 7.'>.— 


7164 xii. - -.]-Tho IntenUon to 

give a piyfort'noo is tm intention in foot, 
& must be an Intention entertained by 
the debtor, ihui'e ean he no Intention 
to prefer if the jiayment is made in 
the ordinary course of bualneas. — 
Oakadiak Credit Men's Assn,, Ltd. 


r. Jr.NKiNS. 11928) 8 D. L. II. 130; 

I 02 O. L. R. 281 ; 10 C. I). K. 77.— 

. CAN. 

j 7167 xvi. .1 — Whciv « 

nitgoo. knew tho mtgor. could not meet 
< his curivut liabilities but believed he 
I hud more than sufficient property 
I to pay his dobta. & the eonveyanocs 
wore not made to glvo tho intgi'e. 

' nnjuM preforeuoe, who acted ho/id ftdr 
j & without Intent to delay orodltors : - 
' IleM ; tho mtgis waa valid. — Robinson 
r. Peters (1919), 47 N. B. R, 1.- CAN. 

7167 xvii. .) — Knowledge 

that debtor has ceased to be able to 
meet his liabUtUos as they become due 
I will render payments within three 
' niontlis of the bkpcy. by debtor to a 
creditor fraudulent fc coidablo as 
against the tnisiee In bkpev.— biisvRN- 
sox t». Taylor, lit Canadtan Cap 
Ck>., Ltd. (1922), 70 D. L. R. 853.— 
{ CAN. 

I 7107xviii. .1— Whore cer- 

I tain transactions were iiupi'aehed as 
I being profereutial : — Htld : the primd 
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fane pn>Humptlon of their invalidit> 
bad nol been rebutted by showing tbal 
thej were made as required by likpey. 
Act, s .'12, since they were made with 
knowledge ou tho part of the creditor 
that debtor was “insolvent,'* as 
detined by sect. 2 (/), & therefore wrere 
not made In good faith. — lit Loxn- 
MORK (1922), 62 O. L. R. 670 ; 3 

C. B. R. 200.— CAN. 

7167 xix. .1 — Where three 

partners bought out the fourth & took 
11600 from A. for a quarter share 
in the partneiship, & subsequently 
A. advaneod 6400 on the security of a 
obattol intg<‘. knowing the firm was 
insolvent : — Field : the mtge. was void 
as against creditors . — Re Unity Manu- 
FACTORING CO., MooRK’S CLAIM, [1923] 
1 1). L. R. 84 ; 3 C. B. R. 896.— CAN. 

7167 XX. .) — A bank la tn 

no different position from that of any 
other creditor in relation to the pro- 
visions of Bkpcy. Act, Si whore a bank 
knows its customer to be insolvent, 
it cannot within the three months 



Vot. y.— Bankraptey. Cases 7166a— 7176a. 


from his own money; (2) that it in fact (2) In establishing a case of fraudulent 

prefers one creator over others ; (3) that the preference in addition to giving evidence of 

dominant motive with wliich the payment insolvency the trustee must give some evi- 

was made was a desire to prefer that creditor dence of a view to prefer . — Ee Hoyij®, Nx p. 

to whom the payment was made. If a Trubtbb. [1934] B. & 0. R. 22. D. O. 

voluntary payment in fact gives a creditor 

a preference & the reason for such payment '?176a. Preference by agent of debtor. | If 

is unexplained, then a presumption of pre- ^ principal loaves tlM' contr(.>I of his buaint'S'^ 

ference arises. The existence of an ex- hands of an agent so that the ageni 

planation ousts the presumption of pro- employed to deieniiino whicli of the 

ference . — Ee Drage (J.) & Sons, Palmer creditors of the principal shall be paid, when 

& Roberts v. Knight (1920), 131 L. T. they shall he paid, tV why they shall bo paid, 

765. a paynumt matle by such an agent with an 

^ intention to pivfer a cr<‘diU>r of his iirincipal 

^ Cohen, Lx p. is, in the event of the bkpey. oi 1 lie principal. 

Trustee, [1924] 2 Ch. 615. fraudulent jireference by tlio principal 

7172. Add. Annotation Retd. Be Cohen, Ex p. M' H‘akes no 

Trustee (19241 2 Ch 615 iliffoiHuico that tJie agent had not luithonty 

* * " to sign the cheques ho divw A: presented to 

7172a. — I — .] — ;(! ) Debtor was adjudged his principal, nor that tJie principal when 

bkpt. on his own petition on July 6, 1923, Ac signing them had no intention to ])reter any 

for a long time prior to that date had been creditor, but honestly believed the pa.vrnt*nt^ 

hopelessly insolvent. On .Juno 22, 1923, so made to be proper & in the ordinary course 

bkpt. paid applt. £1 46 by a customer’s cheque of buHiness. 

& on .Tune 21 & 23, 1923, he transferred goods A lirni of builders, lisviiig contraeted to 

to applt. of the vaJuo of £378 in discharge of I erect houses at S., employed T. as their 

his indebtedness. Debtor was able to pay J saluried agent to control A: manitge tlit> 

his creditors 2s. in the pound, but the transfer })ur<‘liast‘ of A: pay nuuit for biiihling uiatiu'ials, 

of the goods to applt. was arranged on a A geneially to Hup»*r\iHc' iSl ndMse the iirm 

basis that the debt was worth 20s. in the on linaiKual matters in relation to the con- 

pound & the goods were not of the class with | tract. Tin* ]>artri(‘i's had no know Uslgt' as to 

which applt. was in the habit of dealing, Ac tlu* t<Tms uiaai which the materials supplied 

applt. knew that debtor was unable to pay his | had in fact Ivoen iiurchased, nor W(*!v they 

debts, Ac the transaction took place on the I aw ate of any of the ciri umstarK'i'H relating 

eve of bkpey. when debtor must have known . to an> payrnenttfs they in tact made. ’I'liey 

he bad no chance of pulling i*ouiid. 3’ho > signed eh(>()U(^s drawn by tho agent as Ar 

tlireat of applt. to place the mattin* in other j when lie prepnnul A.. ])r«*m‘nft‘d timrn, but 

hands, which amounted to consulting a solr., I the agent had n») right to make any payment 

had no terrors for debtor : — Held : the pay- , except by chctiues signed by Ids prineipals. 

ment Ac transfer were made with a view to Tlio pailri<‘iH having become bkptH. it 

preler applt, & not in consequence of any appt‘ared in tli(‘ bkpey, piocet^dings that less 

pressure whicti applt, brought to bear upon i than three months betore the tlati^ of the 

bkpt. I i*eeeiving ordei, T., intending to pref<*r 


limited by hu(.t. .II accept from him 
or appiopnate anv money alandiitff to 
hiH cHMlit touurdH Ihpiidation of a ' 
liability by tho custoiuer to the bunk. — 

A' AitNOLD, J/ro. r Iiomivion i 
Bank. [lUaS] 3 W. W. K. 257.— CAN. 

7167 xzi. .] — To make a 

Hocniitv giron a cri*ditor a fraud uluul 
preference under l*iauduleni J’lvfer- 
euoes Art, It. S. S. iy20 (c. 201), a. 4, 
theu) muMt bo a concurroiico of intout I 
on the part of both debtor & creditor. I 
If tho person takmg the socuiity bo 
mnouont of any fraudulent intont, ho 
caiiuot be affi»ctod by tho fact that 
there was such an InUmt, unknown to 
lain, in the mmd of debtor. — WoLric 
r. SMITH &. Bkukk, (HI23I 3 D L. 11. 

.54 ; ri923J 3 W. W\ It. S75.— CAN. 

7167 xxii. .J — Re Tno>n*- 

SON, £;xp.Tac8T£SS, [1923] 4 D. L. K. 
1028.— CAN. 

7187 xxiil. .1— fte Fox, 

Lisstbr r. PoRTCB, 11925] 1 D. L. It. 
l«b ; 5 C. B. R. 328.— CAN. 

7167 xziv. .] — Re VoouK 

Fcr shop. Ltd., Ex p. Paqukt Co., 
11925] 1 D. L. IL 785 ; 5 O. B. 11. 386. 
—CAN. 


7167 XXV. 

£1926] 2 D. L. R. 277 
400.— CAN. 


.] — Re Fulton, 
; 58 O. L. R. 


7167 xxvi. .] — Re Cudnbt 

(Ont.), [1928] 1 D. L. IL G99 ; 8 
C. B. R. 559.— CAN. 

7167 xxvii. Circumskmeea 

putting creditor on enguiry.] — Re Mo* 

H uiixan, Ex p. Rotal Bank (Ont.), 
928} 8 D. L. R. 331 ; 10 C. B. R, 73. 
—CAN. 


g i. — I alanble ((Hi'*idtrutt<tn vot 
yu)en ] — Lack of co/Hidi lal ion Mill 
UKuoily iiiip'y a i- uinir* stUm tlint u 
eoij\c5ant4» wiis nimi« aniiiU} to 
piefei om* creilllor A. mIioic the lehulf 
of Buc'i convey unco is t hut tho k» unLoi ’s 
eredituiH will l>e defrauded tL** <'on- 
veyauou will bo uft uuldo without 
Iiroof, upurt from tlie nature of tls^ 
eomeyanetj Itself, of th»» fittudulenl 
inU'nt of the friuntoi vt tho mmUio-- 
]*on5 t» Maukh, [19*^4] 3 D. L. R. 687 , 
56 O. L. K. 147.— CAN. 


I IJilfi : primA /am this agreeniont 
ronsiituted a fiuudulent piefcmneu 
I wliich tho credit oiH juvfeneU iniist 
rebut - -/D IJau 5. CAlUlol.l., |192tJ 4 
D. L. Jl. 597 : !i (i. B. R. 1.39. CAN. 

7169 vii. .] 7'ho onuti of ptoof 
of an intention by debtor to pref« r a 
' puituular <i\‘ditor lies »>ii tlio < 

I ufcsifirTU'O - Rr HAbi>v (No. 2), 

! N./. L. it. 613. -N.Z. 

71721. -- . . 

B., who was lu poHSChHloii of iiuMlnchs 


7169 lii. Transactuma ftelutcn 

retonvcA.i— Whore triuisactiouH arc 
between near relations, tbe nnua is on 
tho parties to those tiuiiHUc ti«mH to 
show that they wore not made fraudti 
icntly ou agaiiifit creditors, R, foi tills 
puiTioHo evidence in o«)rrobotution is 
required. — B rown r. Bulmbr (1922), 
65 D. L. R. 180.— CAN. 

7169 iv. — .]— In trans* 

acUonH l>etwcen relatives bavins tho 
olTect of defeating the Uuluiu of a 
Kollor’b creditors, even If tho purchaser 
hau full knowledge of the HcilerH 
intent to defraud, such knowledge iu 
not of itself Botneient to loiidei the 
trafiHactiou void, if it i« found to have 
been bond fide for fall value.— Waom k 
V, Hsktohh, ( 1923J 1 I>. L, K. JH6; 
[1922] 3 W. W. R. 1050,— CAN. 

7169 V. .1— Re Rkmjt & 

Cass, [ 1924] 2 D. L. R. 628 : 3,3 

B. C. K. 371.— CAN. 

7169 vL .} — Oeditom, knowing 

of the Ineolvencv of debtor, made a 
composition of their debts giving an 
extension of time. Within thrc‘e 
months debtor was made bkpt. : — 


premises under u lease not In wiittng 
from pltf., made an asHigurrumt to 
d«ft. CO. for tho boncllt of cieUltorH, A 
on the sumo day executed a siinciidi i 
of the lease - tit Id. an the sur- 
endcr prfjrcd«*d tho 
was not invalid an u fraudulent , 
cnee nr a fraudulent parting with 
proppity In fiaud of orcdltoiH. Bi it 
V. (hiAR'rkKKb Trust & hxiMioi. 
(Jo., (JllAll'lEUKD I’HUHr A KXI < f lol 
Buhhj Y (lUt't), i< 
O. L. R. 192 ; 49 i) L. U 1 I ' . 17 
O. W . N. 88. -CAN. 

71781. " Tranaftr."\ A mtge. under 
Sask. Land 'J'ltJcH Aft jh a * tranafer ” 
Within the mcanini.' of Bkpey. Act, 
H. 2 (2), notwithstHiiding the provision 
la the tiirnu r At I that u mtge. shall 
have eibft us H<‘curjty bnt Hnull not 
nT>crato as a transfer of the land 
thcrf'by charged. — Re CARSON, (1922 
1 W. W. R. 204 ; 2 C. B. K. 187 
63 B. L. R. 352 ; 15 Sask. L. R 91 
CAN. 

7173 ii. .] — Be Maritimi T' 

COKPN., ltd. (N. B.). [1927) 2 L h 
450 ; 8 O. B. R. 153,- can. 
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S. & Co., creditors of his principals, then 
well aware of his principals’ insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
jiayments but which were in fact intended 
& devoted by T., one to the exlent of £100 
in j)ayn»cnt of a debt duo by his iirincipals 
under a contract other than the H. contract, 
Ac the other to the extent of £047 in payment 
for goods delivered by H. Ac tJo. on credit 
terms not then expired : — Held : tlie jiartners 
as principals were bound by the acts of their 
ag(mt T. when he, acting within tiie scope 
of his ernjdoynient Ac as tluMr agent, made 
the payments in quf*stion, Ac tin* act of tlie 
agent in making tlie i)aymerds with know- 
ledge of tlie principals’ insolvc'iicy Ac with 
a view of giving a jm'h'rence must be treated 
as the act of t}i<‘ jirincipals.- /iV l>j{AniiLK 
JlKUH., (19301 2 VU. 21 J ; 09 J.. .1. Ch. 315 ; 
143 li. T. 337 ; 74 Sol. Jo. 401, ('. A. 

7177. Add. Citation .—40 L. T. 404. 

7181. Add. A nnoiailon : — Consd. Ita Fenton, /cV p. 
Fenton 'J'extilo Assocn. (1930), 99 h. .1. (3i. 
358. 

7182. Add. Annotoimt : — Mentd. 7?c Fenton, Hr />. 
Fenton Textile Assocn. (lOJlO), 99 iu .1. Fli. 
368. 

7183. Add. Annotation : — Mentd. Keckitt v. 


Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. 

7188a. Payment to agent of creditor — Whether 
payment to “ person in trust for creditor.'*] — 

Jie Mobant, Ex p. Trustees, No. 7414a, 
post. 

7217. Add. Annotation : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 515. 

7220a. .] — A. being in difficulties, & 

having been served with writs by several of 
his creditors, applied to defts., who w'ere 
attorneys, for their advice Ac assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
should be immeduitely sold ; thereupon A. 
employed an auctioneer for that purpose, 
Ac directed him to pay the balance of the 
proceeds, afU*r deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 5s. in the pound was offered, which 
being refused, A. went to piLson, & obtained 
lii.s discharge under the Insolveut Act. 
lK*ft.s. claimed t«> retain a portion of the 
money jmid tf) them by the auctioneer in 
discharge of their bill of costs; — Held: this 
wii.s not a voluntary tiansfer in favour of a 
jiaitii ular creditijr, within sect. 32 of above 
Act. — W aINWBIGHT V. t/I.KMGNT (1838), 4 
III. Ac W. 385 ; I Horn Jl. 395 ; 8 L. J. Fx. 
25 ; 3 Jur. ; 150 F. H. 1478. 


PART XX. SECT. 12, SUB-SECT. 2. 

in i. Property roiiveyrd to creditor hy 
reyirtiud roniwyancf — U nrct/iAtercd re- 
cnnceyajire to debtor without notice .] — 
Held • jinuturly must nasu to (lio 
iruhtoo in bkjioy. — He AIcCuaki tfe 
Hiuv, flJ»24] a 1). h. It. 44 ; 2 W. W. It. 
:{73 ; 4 0. li. It. 600.-— CAN. 


sa. Prtuisioii in fin insnratue policy 
for piiynu nt to bon/,. 1 A poo islou in u 
lire liisuraiuM* nolii-v Hint tlio uiiiount 
III the loss hliiiil l»o paynltli* to a liuuk 
docs not opi'i'iitc iiN an UHhiKnineni of 
tlio policy lo llio bank, nor can It bo 
aaid, in the cln iiinstanccH of the cape, 
to I'onhHI iitc an illcRal jiroforcncc uiuiur 
9ki)«-v. Alt, 1027 (c. 12). — Tl niUfiON 
r. lloMiMON 9 v\k ((^in.). (10201 4 
l> L. It. 1028; affy.. 47 guo. K. li. 
. iU g. li. It. 212.— CAN. 


PART XX. SECT. 12, SUB-SECT. S. 

7188 vi. .1— In ordor to mako 

a payment a fraudulent preforeuco 
within likpiw. Act. 1008, a. 70, It is 
not lujoessary that tho paymont should 
bo made in actual euntempUitloii of 
bkpoy. — lie Linnky (II.) Co., 
Ltd.. |102.'il K. Z. b. 11 007. -N.Z. 

1 (p. 863) i. Creditor having 

made tnquiriee .] — Whope in fultlliuciit 
of an okt^inent, a Hen note waa ictveu 
by debtor by way of collateral Heourity 
for adTaniX'8 to bo made bv the 
oroditor, who had made the fullest 
innulriiM Into tho llnaucial position of 
debtor & bad failed to discover his 
insulvonoy :^-lleld : the giviui; of tho 
lion note could not bo construed as a 
fraudulent proforonoe. — He Iluoiiics 
Music Salks Oo., Cc-OcEUvrivK 
Music Supply Co. v. Gold Mkiial 
F rilNlTUKB MaNUFAOTUKINO CO., 
110211 2 D. L. H. 706 ; 4 C. B. 11. 6C.'i. 
—CAN. 


PART XX. SECT. 12, SUB-SECT. 4 .— A. 

t (p. Stiro 1. Creditor toith know- 

ledge of laao/ivnei/.l— Actual intent to 
defraud onHlitora neoeasary, although 
creditor aw'uro of debtor's inaolrenoy. — 
Hickkkson r. Paukinutcn (1892), 18 
A. R. 635.— CAN. 

w 1* — The bona fides of a 


tiuiisaiOlmi is negatived If the cn*ditor 
who receives iiuymenta from debtor 
has kuowledvre of dontor’a inHoIvem*>. 
litil if the creditor Ins no such know- 
ledge A. the trinsuetnm is ono arising 
out of tho oriliii’tiv <•01100 of business, 
tho fact th.il detitor was ins<ilvt*nt 
when ho made the paynu iits will not 
lender siieh puMiient^i a fruiiduleiit 
pref<*ienoe. -He Scs.ai., hr p. I.i cas, 
(10211 I 1). L. 11. 191 - CAN. 

0 (p. 865) i. .) -To constitute a 

pn'liTi neo under Ilkpev. Act, a. 31, 
there must bo a oommun 01 eoneurrent 
view, i.e. intent on the paid of debtor 
iV the creditor to or<*iite a pK'feiHMice. — 
He liKl.l., 110221 1 \\. W. It. 101.5 •. 2 
C. H. H. 271; 07 J>. L. Jt. 88; 32 
Man. L. It. 9.— CAN. 

0 (p. 865) ii. I — He (loi.ntiTKiN, 

[1923! 1 D. L. It. 881 ; .kI U. L. It. 80. 
--CAN. 

o (II. 865) Hi. .1 — Tho intention 

of <leuU)r to yield to tlio ihetatca of Ills 
conscieueo A: lo fo.ir tho eousequenix* 
of hlH oriine, negativoa the Intention 
to under. At any mte, the intention 
of dobtur la not enough, the creditor, 
too, mast intend to obtain a pn*- 
feivuee. — Re Caiuson, [19211 4 1). L. It. 
102 ; .*>5 O. L. It. 649 ; 4 C. li. K. 883 
- -CAN. 

0 (p. 865) iv. .] — To constitute 

a fiaudulent preference there min-t bo 
an mtentioD on tho part of debtor lo 
iinder ihe creditor iii (luebtiou & an 
intentinn on tho part of that creditor 
I to bo pix'ferred. Th< refon' where A. 
wivH a ert'ditor <if It., bkpt.. Sc O. 
paid A. what li. owed him, & C. was 
llierefon* subatituted in the plaoo of 
A., aa creditor of B. ; — Held : as 
tho money paid by C. never became 
assete In the hands of B., the traus- 
aetlon could nut be set aside . — He 
Niauaka Hats, Ltd., Tiiustek e. 
Bank of Montrfal. [1924] 4 D. L. It. 
953.— CAN. 

o (p. 865) V. .)— If a partner 

makes a payment to a oredltor with 
intent to prefer him, & thoro i<> a like 
Intent on the part of the creditor to 
be preferred, thia will be a fraudulent 
preforouce & may be set aside by the 
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trualeo. —He Kosupai.k Propuck Co., 
Hx p. MoiiovvA.N, [19241 I U. L. 11. 
321 : 4 0. li. 11. 277.— CAN. 

0 (p. 865) Vi. .)— Saltku Sc 

Aunold, Ltp. t*. Dominion Bank, 
119201 3 D. L. R. 084 ; I1926J S. C. U. 
C2l; 7 U. n. i:. 83S).~CAN. 

o (p. S8j) vn. - — .1— A puymoul 
made by deliLoi to a Cieditor within 
three mouths of an assignment in 

blvpey, is not deemed fraudulent, unless 
both creditor A debtor have a (on- 
eiirrerit or mutual mcw oi intent to 
elleet a preference — Rc Demuv A: 
Dkmky, Truhtisic i'. IIaolami, [1924] 
4 D. L. R. 127.»; (19241 3 W. W. H 

708 ; 3t .Man. L. K. 534 ; 5 C. Ii. K. 

293 ; rersf/., [Ill24) 4 D. L. R. 309 ; 
[19211 3 W. W. R. 147 ; 5 C. Ii. R. 87. 
—CAN. 

0 tp. 865) viii. .] -Rc Sxi.i.vi.s, 

Nova SeoriA Titus r Co. v. Bisiiot', 
!192.>] 2 I). L. U. 233 ; 5 C. 9. it. 
55 4.— CAN. 


0 (p. 885) is. .1— Where tho 

trustiH* in bkpey. of a partnership 
seeks to set aside u transfet, charge, 
or payment lus a preferonce, the trustee 
must sliow that such transfer, chaige 
or payment was made by the Arm 
to a linn creditor with concurrent. 
Intent on the part tif both the debtors 
A their emlitor that, tus u result ol 
such transnetion, the creditor should 
obtain a prefeiv nee over other creditors 
of the fliTu . — He Cohen Sc Maulin, 
Canadian Credit Men’s Tuuht 
Assocn. , Ltd. v. Siuvak (Alta.), 119271 
I 1). L. R. 577 ; 119271 1 W. W. K. 
162; 22 Alta. L. R. 487 ; 8 C. B. R. 
23.— CAN. 

0 (p. 865) X. .] — Re Boak 

(Geo. E.) Son (N. S.), 119261 1 
D. L. R. 1179 ; 7 C. B. R. 477.— CAN. 

c (p. 865) * 1 . .) — He Demkuv 

(Ont.), [19261 2 D. L. R. 120; 7 

C. B. R. 271.— CAN. 


0 (p. 865) xii. Re Kinni- 

burgu (Out.), [1927] 3 D. L. IL 748 ; 
8 C. B. R- 303.— CAN. 


0 (p. 865) xiii. .] — Robinson v. 

McCauley (Man.) (1913), 24 W. L. R. 
617 ; 4 W. W. R. 930 ; IS D. h. li. 
437.— CAN. 
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7225. AM. Citaiion 12 L. T. 22. 

AM. Annotation : — Consd. Re St«jitou, [1929] 
1 Oh. 180. 

7226a. .] — Bo Couen, Ex p. Trustee, 

No. 4605a, ante. 

7228. AM. Annotaiions : — Refd. Be Prior, Ex p. 
Trustee, [1922] B. & C. K. 1 ; Re Cohen, 
Ex p. Trustee, [1924] 2 Ch. 616. 

7286. AM. Annotation : — Consd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 028. 

7237. AM. Annotation : — ^Refd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

7237a. Payment In fact giving preference.] — 

Re Draqb (J.) & Sons, Palmer IIoherts 
V. Knight, No. 7160a, ante. 

7238. AM. Annotaiions : — Refd. Re Hoyle, Ex p. 
Trustee, [1924] B. & C. R. 22; Re Drage, 
Palmer & Roberts v. Knight (1026), 184 L. T. 


705. Mentd. Re Cohen, Ex p. Trustee, [1924] 
2 Ch. 616. 

7239. AM. Annotation : — Refd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

1 7!*Ao A . i ^ Citation .■—12 L. T. 22. 

Add. Annotation ;--Refd. Re Stanton, 11929] 
1 Ch. 180. 

7267. Add. Ayinotation : - Refd. Re Cohen, Ex p. 
TrusUv, [1921] 2 Ch. 515. 

7267a. .] — He Hoyle, Ex p. Trustee, No. 

7172a, ante, 

7268. AM. Annotation: — Refd. Rc Cohen, Ex p. 
Trustoo, [1924] 2 Ch. 515. 

7270. AM. Annotation : — Refd. Ro Cohen, Ex p. 

TrusU'o, [1924] 2 Ch. 615. 

7318. AM. Atnodnlions : — Consd. Rx Cohon, Ex p. 
Trustee, [1924] 2 Ch. 515. Refd. lie Hoyle, 


7224 viii. — -.1— I'ro- 

fereneo must bo griven volnnUirlly by 
dobi(»r, A' whoro n crodiiur demaudH a 
transfer or u intge., such a demand 
Imports pifSBure & will bo sulllcient 
to robut the* sugGTi'stion of urcforrlnK 
that eivditor. — Core v. wilma.mb 
1U22). (»:) IJ. L. It. 377 —CAN. 

7224 ix. .1 — Security 

given by nn insolvent debtor to u 
creditor ulth intent to give him a 
prt'fcrence over other creditors Is void : 
but tho ovistonce of the mt(*nt may bo 
negatived by shouing that tlio dobtor 
jlolded to the importunity of tho 
preferretl creditor, <c rn<iy al.so bo 
negatived I;v proof of tho existence of 
hoiuo other motive which may not liax ( 
had its origin in the crotlitor, /w;. wlicn 
iropcrtv n convcveil as the result of 
c.,r of a criminal prosecution or wlicte 
tuc truiisaitUm lui'^ its oiigm in tin' 
rcetkgnilion of a moral obligation to ' 
restore T*roptrty Improperly converted. ' 
VVlicii (he idea of giving tlio securitv I 
originates with tlie deiitor, pK'ssuie 
plajs no part in tho Irausaction. - 
(JOI-UMXV V, IlAUUIriOS, [lliJs] .J 
D. L. K. 73 ; 02 O, L. K. 2111.— CAN. 

p ip. hOO) 1. Hanlcruptry Art, 

ISlUft. It 71) Cn.l— “ Good faith ’* in tlie 
abo\e Hub-stet, means althcuco r»f 
knowledge tliut a rirofiTcrice was in- 
teuiied - /fc InVM'.V tH.) A t'O,, Ltp., 
Illl'J.'i] N. Z. L. }l <K)7 - N.Z. 

7228 z. — .1 - A lei)tor who was 
uuHlile to pay a cerium creditor 
obtniued fiom her a fuitlier loan 
w'cuied bv a intge. Sliortlv after 
delitor made an aatiioiiscil assign ineiit. 
'J’iie oiiguial delit was riot included In 
tbo intge., A at tlie time il,e credit tir 
was not aware of anv available act of 
bkpey. on the part of <lcbtor ; — lleUi . 
there wa. no intention to prefer, & 
tlie creditor might ieu*<onubl} c»mcludo 
that tho loan would ouulile debtor to 
carry on his Imsincbs, & tlie iiitgo. was 
declan*d valnl. — A’e Golds I'Kiv, [1923] 

1 IJ. L. Jl 8(>4 ; 5.3 O. L. It. 60.— CAN. 

7228 xi. ] ~ There Js no fraudu- 

lent jirefercuco uulchS bkpt.'u rcuJ, 
domluuiit, & substantial motive was a 
desire to prefer tho particular crerbtor 
over his other creditors If liih real 
reason was hoinethiuK else, some bencllt , 
to be obtained for himself, tho traris 
action cannot bo attacked as a fraudu- 
lent preference. — O wioial Absiu.VBU 
«.Wmu\raj*a Faumkiw* Co-OI'EKATIVK 
SoriKTT. Ltd., [1925] N. Z. L. K. 1. — 
N.Z. 

728511. .]— Where an 

assigomciit of a book debt had been 
made within three mouths preceding 
the authorised assi^ment : — Held ; 
tho burden of estahlishing that It was 
not a preference was cast upon the 
assignee -creditor. Sc evideuoe of pres- 
sure would be of no avail to snppoix the 
tranaaotion . — He Webb (1921), 64 ' 


I). L. K. 6.J3 ; .51 G. L. U. 5 : 2 

(\ IJ. It. 10. CAN. 

7235 lii. .y-Itc rRoiiltr.«- 

SIVK KvUMIltH Co., Ks II. IJUOWN 
UKOTIIKUH a Ul/RNKrAD, I.ID, •ID'ilJj 

1 W. w. It. 833; 3 C. U. It. 7h2 — 
CAN. 

a (p. 868) i. .] - Whent a 

debtor ogreoti with a criHlitor that lie 
sliould have some speciul advantage if 
dobtor bcoamo bkpt., & the r«*sult was 
to uvohl a (lislrilmtlon under IJkpcy, 
Act of bkpt. *8 prop‘*rty* I/ild: tlie 
agreement wa-* void, tii W 1. 1 Mour, hx 
p. IJiiun A I'r.ll.Ks, [1921] 4 1>. L. Jl. 
00.- CAN. 

d (p. 808) I. .]— 

Although a pievlous ugicemi'iit to 
give Heeurlly may bcrvc to rebut tiie 
intention to pmfer lu giving sccurltv 

ti> one ill iiHolNeut ulriMimstaiiei s, if 
the (iauH.u’tion ih attaek<*d after sixty 
dajH, yet un.ler .Assignnit'ntH Act, j 
HS. 39 A II, If the giving of Hccuiilv IM | 
iittackid within Mixlv dajs the tians- 
a< tloii IS iitU'tlv void A iiotliing will 
rebut hiicli u ismlt. lloimi. r. 

M« f.l vs A I'SIOS IlASIv oi 

11919) 2 W. W. it. ; 12 Sask. 1.. It. 

298. CAN. 

dtp. b0S)ii. .1 I’Kf. 

to., a tn'ditor of n liadiiig Jlim, i 
obtaiuc«l from their tlcbtois a clialltl 
nitge A an assignment of bo«»k del)l 
The Him aft4 rwunlH mndo an UHwign- | 
meiit t<» deft, for the bent fit of i 
croditorri. I’ltf. co. bo'iglit to tHtHl>- 
liHh its prloilty ovti Uic ubhigniiient 
to dtfl. an dtfl.’s aMHigii- 

m(‘ut was not made witliin Hixty dajs 
alter the tiuiiHuclion witli pltf. . o., 

A the traurioction wuh not ult.ackid 
within Hlxt> d.iys. them was no 
htalutory piesumption of invalbUly 
under Assignmeutn A I’nfertuocs Act, 
11. S. (). 1911 (c. 134), h. 

(W. G.) & Co., Lip. V. Gii.nMi'iL 
(1920), 4 7 U. L. K. .529 , 51 D. L. It. 
511.— CAN. 

d (p. 808) ill. .] A 

convey anct' attacked as a pitsference 
within sixty days of Hh execution is 
void, regardless of the inttnt m giving 
it A of the pressure excrtotl to oidum 
it. If at tho time of its execution doiitor 
was m insolvent eireum»»tuii( es or 
unable to pay his debts in full A the 
conveyance bail the c-lTeet of giving a 
pi-eferouce, os defined by AssignmeuLs 
Act, It. S. M., 1913 (o. 12), ». 42, over 
the execution creditor attacking It--- 
TllOTTEB V. PKDLSR, 11921 ] 1 W. W. It. 
233 ; 66 D. L. R. 717.— CAN. 

o (p. 869) L .]— 

Tho statutory presumption of Intent 
to prefer cannot be rebutted by proof 
tliat the debtor had no desiie to prefer, 
Imt bijup^ yielded to tbo pressure 
applied by tho creditor. — P kllitt Sc 
i'ELLATT. LTU. V. MC'LKAN, 11929] 3 
D. L. U. 82 ; 63 O. L. JL 652.— CAN. 

p (p. 869) L Transadxm wUhin • 
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thrre vumUie of iosolvcnry.] IJhihcok 
r. stanpaui) Hank (1923). 53 o . L H. 
623 ; 3 C. IJ. U. 863. CAN. 

p (p. 869) ii. - .1- If a 

creditor knows riebtor is insolvent 
before he enters into a trariHiudlon 
with him A the elTeet is to give to that 
creditor a prehuviico, it inukt'S no 
tllffeivnoo what was Ih*' motive, view, 
or Inten'Hl of diditor If i*kpc*v. inter- 
venes within tliiee inonl lis, as tlie emdl- 
tor could nut possibly ivlitil lli<4 pn^- 
suiniition of undue jirefiTunee. A the 
transaetlon will lio deemed fraudulent 
A sot aNido. —lit’ liAVi.M,, 1 1 921) 3 
I). h. K. 31K: 4 C. II. IL 661.- CAN. 

p (p Sl)9) III. - - - .] IJthl . a 

( Muiilor to wlioiii bkpt liiid made 
(erlaln paviiienls wlltiiu tliree iiioutiis 
ixior to tho assigmiient hud not met 
I ti(‘ presiMii|d ion tliat sik ii pavnients 
\v«'l( |)i*t feieiit lul, A Hiieli luiyinents 

Will' tiaudiileiit A void Hr Hlai'K A 
Wmiio Hat .Siioi*, liin , Nlvvi'o.v r. 

M It, (192.5) ) II. Ii it. 215 ; 
(192.)) 2 W. W. I{ 7s2. CAN. 


PART XX SECT. 12, SUB-SECT. 4.- B. 


sk. J^rrmntrr- Muni hr artuul.l - 
•' I'leHsure,’* in llkpey. A<*t, s. 31 (2), 
nuaiJH iicluul piesMUie m its oilgiiial 
smise, tho pressuro wlileli l.s lirouglit to 
l)ear by a enslllor upon his debtor, A 
not Homo Hoerel iimtlve umlei tlio 
impiiisu of which delitor acts, but 
wlihdi is not iietual jiicssuk*.- tir 
IJkil, 11922) 1 W. W. K. 1015; 2 
(;, IJ. J{. 271 ; 07 J). Ji. U. 66 ; 32 
Man. L. il. 9. CAN. 

■I, - - .)- The nlmenee of 

fiamlulent iiitiutlon iii llie clicuin- 
sbinces In whi( h tlie fund is lakeu docs 
not eonhliliito " jiiessuiti " witliln 
IJkpcy. Aft, H. 31 (2 ). — Jie Camhiin, 
(1924] 4 IJ. Ii. K. 192; .55 O. L. Jl. 
619 ; 4 G. B. U. 683.— CAN. 

7258 vl. — -.1- Grant v. Van 

Norman (1882), 7 A. It. 520.-CAN. 

7268 vli.- .1 -Mansookiilai. 

Dolatuiiand a Co. v. Naoaudvhs 
A)oou;hand (1928), I. L. It. 6 Itan. 530. 
— IND. 


7271 viii. — .] -- J.vjdi nee dis- 
closing u dominant inotivt hik h a- f‘ ar 
of pioHiTUlioii or disgiafe, Icipelhng 
deiitoi to give t he sis uiK V , I- admiv loJo 
to leliut the jirtiitu Jam pn stioijitioii 
raised by IJkjx’y. Ad. .U (2).- lie 
IJlvLI. (1922), 07 1». 1‘- [[■ 


—CAN. 


PART XX. SECT. 12, SUB-SECT. 4.— C. 


mi. - .) Moneys Improperh 

drawn by an exor. from the funds of 
Dstatoi’s cstat-e Sc applietl to e\oi « 
own uses were restored by him within 
tlirto mouths before ho wur, dulntut 
a bkpt.: — Held: tho i-estouitJon wm 
not a preferential puyiifot wittiiM 
Bkpey. Act, 8. 31. Ihc i‘ntatv 



Cases 7818— 7898a. English and Empire Digest Supplement, 


Ex p. Trustee, [1924] B. A 0. B. 22; Be 
Drage, Palmer & Roberts v. Knight (1926), 
134 L. T. 706. 

7828. Add. CUalwn : — aub nom. Morgan v. Baker, 

2 Jur. 1008. 

7827. Add. Annotation : — Mentd. Ellis* Trustee 
V. Dixon-Johnson, [1924] 2 Oh. 451. 

7884. Add. Antiolation : — Consd. Be Davies, Ex p. 
MUes, [1921] 8 K. B. 628. 

7887. Add. Annotation : — ^Refd. Be Stanton, [1929] 
1 Oh. 180. 

7389a. Agreement to assign Interests — In con- 
sideration of advance — ^No memorandum of 
agreement within Statute of Frauds.}— By a 
parol agreement between a lender & D., the 
former agreed to lend did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within 8tat. Frauds, 
s. 4, was in existence, but it was recited in 
the assignment : — Held : the assignment, 
notwitlistanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, did not constitute a fraudulent prefer- 
ence or a fraudulent conveyance under 1914 
Act, & was valid os against the trustee in 
bkpey.— yic Daviks, Ex p. Mii.in, [1921 J 

3 IC. B. 028 ; aub nom. Be DAVi<«:rt, Ex p. 
Trustkk, 91 L. J. K. R. 81 ; [1921] B. & 
O. H. 92. 

7840. Add. Annotation : — Apld. Be Davies, Ex p. 
Miles, [1921] 3 K. B. 028. 

7341. Add. A nnoiafion : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 


7861. Add. Annotation : — ^Mentd. Be Oohen, Ex ». 
Trustee, [1924] 2 Oh. 615. 

7865. Add. Annotalion : — ^Mentd. Be Mellor, 
Alvarez v, Dodgson, [1922] 1 Ch. 312. 

7869. Add. Annotation : — Consd. Be Stanley (1924), 
69 SoL Jo. 86. 

7860. Add. Annotaiian : — Consd. Be Stanley (1924), 
09 Sol. Jo. 80. 

7861a. .] — Where a payment has been 

made to a principal creditor with the intent 
to prefer a guarantor of the debt, 1914 Act, 
B. 44, enables the trustee in bkpev. to recover 
payment from the person actually preferred. 

Circumstances (aee p. 410, post) in which : — 
Held: no case of fraudulent preference had 
been established. — Be Stanley (G.) Co., 
[1026] Ch. 148 ; 94 L. .T. Ch. 187 ; 133 L. T. 
37 ; 69 Sol. Jo. 36 ; [1926] B. & C. R. 1. 

7862. Add. Annotation : — ^Mentd. Be Oohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7365. Add. Annotation .-—Consd. Be Fenton, Ex p. 
Fontem Textile Assocn. ( 1930), 99 1 j. J. Ch. 358 . 

7891. Add. Annotation : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 

7393. Add. Annotation : — Mentd. Be Cohen, Ex p. 
Trustee, [1924] 2 Ch. 615. 

7393a. Payment of proceeds of sale of shares — 
Payment before transfer.] — Certain stock- 
brokers witiun a fortnight of a receiving 
order being made against them sold si wires for 
a client & paid tl»o proceetls to him before the 
transfer was executed. The sale was effec^d 
by wlwit is called “ a put through ” by which 
a jobber lends his mime us purcli.-iser, but 
no money is pmd : —Held : the paymtmt was 
made without pi'essure A; was a fraudulent 
prt'ference. — Be Pellowbs, O’Bhien. CSoii- 
DON A Tootal (carrying on euthiness as 
Klus a Co.) (1921), 08 Sol. .Fo. 478. 


aawu vs VA1PU4I/VI Kfl \ UV UAUi* WIUIJll 

the Hoottf ihouKli lu sotuo neuse u 
oredltor.— Fc Caubon, UU241 4 U. L. It. 
4®2 : ft5 O. L. H. 64y ; 4 C. R. R. (583. 

— oAn. 

PART XX. SECT. 12, SUB-SECT. 4. E. 

r (i». 88U) i. ScrtirUp to cox'cr arlvanct 
<!• /taut (Uht.\ - A Koourity i^ivon ft)r mioh 
ti puriJwMo : * llfUi : to bo Kiv<’n f<»r 
vuliialtli’ ('otiMidorutiou A btntO JUf(\ \ 
niulor A' un action on liolialf 

oC otlM'r or«Mtitora uttacUns tiu* 
Hocurlty woH disialasiMl wlUi comIh. - 
BANQUK V. .iKANNOm., 

11U231 1 W. \V. R. 38 : IG feJuak. L. U. 
'>23. —CAN. 

7347 V. -- .1 An inoonioratod CO., 
buins in laot iiiHoIvcnt, iiiiiuo in favour 
of IIh pro6i(li>nt, ii on'ditor, ao truarunlor, 
u intiro. on Itti plant to Kucuru liiiu for 
moneys paid to the co., & by the co. to 
llw bnnkci% in ivdnctlon of the co.'s 
liability \\lthin t\>o months of tUo co. 
boiiig adjndKcd bkpt. //f/d : the 
tmiihactlon was f«‘«‘ from any taint of 
fraud ; the co. enfenxi into it for the 
Holo object tk, in tho bond fUir oxiicotH* 
Uon & belief tliat it would thonniv be 
enabled to carry on ita Inwlnosh NuooeNti- 
fuliy. & not with the view of pre- 
forriiij? either tho iirosident or tho bank 
to the oo.’.s other croditotb. — IR tkns t». 
Roy\i, Ranu' ok Canada, IRniNS v, 
Graham (IU22). GU D. L. 11. 608 ; 51 
O. L. R. 504 ; 2 O. B. H. 241.— CAN. 

7847 vi. .] — A debtor gave a 

creditor a mtgo. & the efliHjt of that 
was to give the mtgoo. a preft'renoe ; — 
lieut : wlicn tho mtge. w-as created, as 
debtor had not b^n sued bT his 
creditors & his eole reasou for giving 
the mtgo. was that he might oontinue 
his business Sc pay off his other 


oixiduors, ims was not a rraridnient 
nn*ferenw. — lie Bmitisk, 1 

1). L. U. 019 ; 8 C. B. R. 631. -CAN. 

7347 vli. .] —A preference to be 

fmndnlont must be given with tho 
Intention of eixiuting rights additionaJ 
(o tbOHo po.sseHNOd by other credit oiv, 
Sc wbon> a profeisjnee is given not to 
give one creditor an unfair ud vantage 
over other creditors, but to euaido 
debtor to exiinguihli a post »lcbt A to 
cany on his biiHiness 4c tbo picfcrrccl 
cieditor has no lniow]cdgt> of any 
available act of bkpoy. on the ]>art 
of debtor, such u prt>feronee Is not 
fraudulent witlita likpcy. Act. — Jit 
Buohannan, [1U-231 1 D. h . It. 391 ; 3 
C. B. it. 427.— CAN. 

7347 viil. .1 — Canadian BXnk 

OF COMMKKOK V. TUXAi'T, [1824] 2 
W. W. It. 183 ; 2 D. L. R. 768.— CAN. 

PART XX. SECT. 12. SUB-SECT. 4.— F. 

7358 ii. .> — The trustee in 

bkpey. of II. under an authorised 
assigninent sought to riM-over pay- 
uientA made by H., when in a bopeIe.s8 
state of insolvcuey, for the purpow 
as his cix>ditors. defts., knew, of pre- 
ferring tlieiu so that ids guarantors 
might be as for as poNiible ndieved. 
Tht* payments were made within a 
few day.H of H.’s voluntary nsslgnnient, 
6c some were made after tliv assign- 
ment *. ■ Held : defta. bad not at the 
times of payment notioe of any ” avail- 
able act of bkpoy.'' committed brU.; 
the transactions were all liefore Bkpey. 
-\ot, 1821 (c. 17). s. 8, but the imy- 
menta were not made ** in good faith.” 
— BumcoK r. Moi,aoN8 Bank (1822). 
60 D. L. R, 876 ; 61 O. L. B. 644.— 
CAN. 


FAHl AA. saoi. u. 

7381 iv. .]—Re Absaf & 

DABOU8 (Out.), 11927] 1 D. L. R. 24; 
7 U. B. R. G89.— CAN. 


7388 ii. Camreyanre of properly 

fur past conmderatum — <'redxtur v'lth 
kiuockdyc of exxstmcc of other crulxiorf>.] 
—lie David, (1025) 4 D. L. R. 1U4G ; 
alfa., IJ925] 1 D. L. R. ICi . 5 (J B. K. 
323. CAN. 


sm. Sale by creditor — Collusxve sale 
—Paymtnt of jmHteds of salt to 

crediUnr.] — UtUi : the transaction must 
be set abide for it was not really only a 
" payment of money to a creditor,*’ 
saved out of the general provisions of 
AsMgniueiits 4c Preferenei's Act ; 
It. S. O. 1914 (c. 134), by sect. 6. Tho 
transaction was substantially an ap- 
propriation of goods in part paynw>nt 
of a pn*fem‘d creditor’s claim, the 
pnuH'cds of the sole could bo reached 
by the assignee under sect. 13. — 
Mu-Kik V. CATKR (1921), 64 D. L. R. 
611 ; 60 D. L. R. 452.— CAN. 

sn. Cheque obtained from dtbtor — 

Three days before bankruptcy — Accepted 
by bank on day of bankruptcy.] — Held : 
a oboQue does not operate as an assign- 
ment of the funds of drawer in the 
bands of the person on whom it is 
drawn : & unless payment was made 
by tho drawee before the assignment 
it was not a payment protei'.ted by 
AsaignmenUi 6: Preferences Act, s. 6 (1) ; 
but if paid before the assignment it 
was a oayment In cash at the date 
when the cheque was paid by the 
bank. — R owlatt e. Garment (J. 6c G.) 
Mandfactubinq CX>. (1821), 64 

D. L. R. 38 ; 48 O. L. R. 166.— CAM. 
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7896. Add. Annotation : — ^Mentd. Re Sfcanton, i 
Hogg V. Maule, [1928] 1 K. B. 464. ' 

7896. Add. Amiotation : — ^Refd. Re Cohen, Ex v. I 
Trustee, [1924] 2 Ch. 615. | 

7404. Add. Annotation : — Consd. Re Cohen, Ex n. ' 

Trustee, [1924] 2 Ch. 515. | 

7405. Add. Annotation : — Mentd. Re Cohen, Ex p. ! 

Trustee, [1924] 2 Ch. 615. ' 

7409. Add. Annotaitotia : — Mentd. Burchcll v. 
Thompson, [1920] 2 K. B. 80 ; Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 
798. 

7412. Add. Annotation ; — Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 1 

7414a. Payment to agent of creditor— Agent ' 

paying over sum to principal in course of 
business.] — A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
“ person in trust for any creditor,” within 
1914 Act, s. 44. The effect of that sect, is 


not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his piincipal, greater 
than liis liability in a case whf)ro money has 
been paid to him for the use of his priucij>al 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
constituted a fraudulent preference within 
the sect. 

xH. being imh'bted to C. also to a co. for 
the price of goods supplied, on .fan. 14, 1921, 
paid to C. B., ngouts of U. the co. 
to the knowledge of debtor, a\ithorlsed to 
receive the payment, the sum of £1,500 in 
settlement of the amounts respiujtively owing 
to G. the co. The agents in the tirdin.iry 
course of their employment rec<*ived that 
sum for the use of their principals A paid 
over part thereof to G. & the bidunce to tlu' 
CO., such payment being made in good faitli, 
in the In^liof that the ])ayment was a good 
valid payment, in ignorance of the imptmUiug 


7395 iii. Mortgaoec party to 

/raud. 1-— Debtor granted a mtge. to 
e«Ttaiu of hlH oroditorH. No monoy 
changed handn & at t ho time it wua 
known to debtor & to the creditors, the 
mtgecH., that debtor wan liiHolvent. 
'i'lio iiitgc. waH part of a echemo to 
give an undue prcforcuoo : — Ht2d : 
void under Atiaignmcntfl for Beneht 
of Crcditore Act, 18H8 (I*. Jtl. 1) (o. 4). 
A: might bo sol aaido os aguluat tiio 
trustee in bkpey. — C ampdkli- t?. Gal- 
lant, CllOOKKTT & llOYAL ilANK OF 
('AN AD A, lie MfLLlOAN KSTATK (1022), 
70 D. L. 11, 820.— CAN. 

a (p 001 ) I. AHSMmment for creditor 
— (Creditors who take under a com- 
position affecting Hulmtuatnilly tlio 
whole of dc'btor's property' ur<' ontitled 
to the protection of likpcv. Aot, s. S2, 
tis ug(uu-il the uttk lai assign's , upon 
dolitor sliortlv afUTwurdH being lul- 
judicated bkpl . provided tfjc payment 
was bi*(<»re aiijadlcatlon tli.it tlio 
croditors hud not at tlic time of sneli 
paynn'ut notici* of any available act of 
bkpey. eoiumittcd liefon* llmt time A: 
acted in good fait It. —lie (’(Kiiuank, 
111125) N. Z. U, Jl. 15 N.Z. 

so. Jlmsolution of partnership — 
.let injurious t'l portiur<ihip er(dUor» — 
J*re!crefice given to stjmrate rrcfiUors.l — 
lie Assac a Dauoits (Out.), 110271 
I D. L. 11. 24 ; 7 C. U. it. GSy.— CAN. 


PART XX. SECT. 12, SUB-SECT. 5. 

7407 i. /low time calculated — Assign- 
ment executed but not filed- Subsequent 
rc-erecution <£• filing.]- An authoilsed 
assignnM'nt dated, executed, & deilveii d 
on Aug. 1 1, WOK rc*-oxocuted on iSept. 11, 
.V then filed Held : the Uhsigunient 
was not n-vocuide at the iHlJ of 
ashignor ; as hoon as the trustee 
accepted the a'^sigument It took effect 
as of ) lie day of its orlgimi] exeenLion. 
—He iiONOMOKi. (1022), .'»2 O. L. It, 
570 3 C. 11. It. 200.— CAN. 

f i. fjau' of Ontario .] — A chattel 

lutge. liupeucheU as a frauduU'nt pre- 
ference under r. 120 by the trustee 
W'as made more than Ihiee mouths 
liefore the assignment to the trustee — 
Held : although the chattel intge. did 
not oonio within Bkpey, Act, s. 31, 
the trustee could attack it as fraudulent 
under the laws of Ontario quite apart 
from the Act . — He Dwiaos, {1»23J 4 
D. L. K. 1049; 52 O. L. it. 244.— OAN. 

PART XX. SECT. 12, SUB'SECT. 6. 

m (p. 903). For “ In what 

court proccedtnos may be taken " read 
** In vrhat court proceedings mag be 
taken.*’ 


m (p. 003) i. .]- The fact that 

a fraudulent transfer was made in a 
province other than that in which llio 
authorised aasigniuent was made, does 
not dopiivo the et. of the latter province 
with original Jnrisdlotlon wltli rt'speet 
to the authorised iiHsiganieiit of Juris- 
dJctlou to set aside the fiandulcnt 
transfer. —He Ooiij:.n & Maumn, 
Canadian t’liCDn Mkn’s 'I’ltiwr 
Ahhocn., J/ri). V. Hi’IVak (Alta.), fl020J 
3 1). L. U. OIU; 11020J .1 \V. W. U. 
34; rcvsd.iVm] 1 It. D. I(. ,>77 ; 119271 
1 VV. W. H. 102; 22 Alta.l.. U. 187 ; 8 

C. n. It. 23. - CAN. 

7412 11. Prior assignment of 

same proptrlg to same partu*.\ The 
fact of a prior assignment does not 
affect the riglit to set aside u later 
assignment of the earne nrt>pcrtj to tha 
same parties. A th« setting aside of tlie 
later usslgmixuit d<s s not affect rights 
ucKler the prior assiguntent. IIoisiK 
r. Mi'I.KAV & Union Hank or* ('an \I)\, 
H9101 3 W. W. ll. 1108; /.O h. J,. It. 
123 ; 13 Hask. L. It. Hb. CAN. 

7412 ill. - iHuutl by trunsfirtr 
that propirty belongs to tninkrupt 1 Tin* 
words “ pi opt rty btdongitm to dtd>lt>r " 
ill Hkpoy. Act. H. 5»> («), have prmdi- 
oally the same iiit uiiing us " prois-rty 
of (bdtitir " u,M*d ill hi 1 1. mb, fe inc Intle 
proiMTtv of det»tor vihlch bus l>t«en 
deult with l>y hiimrlf by traiiMfiT to 
a creditor, A the fact that an allcgcit 
fraudulent tiiinsfciee from bkpt. docM 
not uilmit that the property in question 
belongs to bkpt. floes not pievent an 
npplitKitiou l>cuig biought untler the 
above sect & Hkjiey. Itulo 120, for 
the delivery of the property to the 
trustee. — He Hoi lJ>fN<.. tl9211 2 

VV. \V It, '.21 ; 14 .'^usk. H. it. 277 ; .09 

D. L. 11. 23'».— CAN. 

7412 iv. — — Discharge of iHinkrupi's 
liability by tiansartion.] A liustee in 
likpcy. hiis no right to set ust«le a 
tran-fer made bj bkpt. to a eiertJtor 
whereby bkpt.’s liability to the eredltor 
is dipchaiged, even though the transfer 
amounts to a fraudulent prelerence. — 
He ItM.AL 1*110 Noi.liAPii (Jo., Hr p. 
'I'lirnTM., 119241 I I». JL.. Jt. 017; 4 
C. li. ll. 418.- CAN. 

7412 V. As against the Croum.] 

— Tlie proviHlonu of Bkpey. Act, 1908, 
relating to fraudulent preference do 
not bind the CJrown. — (JinfiAL 
AamONKE V. It.. [1022) N. Z. L. it. 205. 
—N.Z, 

7413 viJl. Person claiming pro- 

perty %n qitesticn as owner dh lud as 
credxioT not proper party )— He .SiFliK- 
BEKO, Ex p. TttIKFUH & B'TBIl’l*, I.n>., 
[10251 2 D. L. ri. 203 ; b C. B. ll. 237 ; 
varying, (1924) 2 U. L. It. 402 ; 4 
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(’. H. K. 528.— CAN. 

7414iv. — .[--In AHslgn- 

monts Act. U. S. H. 1900 (o. 142), s. 30, 
•• sixty days theronftxir ” nieaus sixty 
days after the date of the eonveyaneo 
4c not after Iho date of soino prior 
ugreomont upon which snoh convey 
once muy have been made, 4k " siieh 
triuisaot ion ’* means tlio eonveyance 
6c not sncli prior agreement.- llooni 
w. Mi'IjKAN & Union Hank oi* (Janadv, 
11910) 3 W. W. It. 1108 ; fiO D. L. It. 
123 ; 13 Susk. L. It. 85.— CAN. 

w (p. 901) 1. ' — - AJbr setllcment by 
triistre of pnferred criddor's claim.)-- 
He Taykoii (l)nl.), [1920) 2 I). L. It. 
877 ; 7 0. H. H. 5.'>0. CAN. 

gp. Nole gnun by purchaser 

of debtor's stoek-m-tradr indorsed to 
creditor - Note lu hands of bond fide 
holder for value,] HtUi : the creditor 
could not bo comtiolled t.o sliaro 
ratatily with tho other creditors. 
ItoiJi-.urMON V. Holland (1888), 10 
O. it. 532.- CAN. 

gq. 1‘osUion of trustee — (’anvot 

approbate cf’ reprobate — l*rovns8ory 
nobs transf treed to tf' diseounbuJ by 
rndltor.] He LoNdMolli; (1922). '.2 

(J. li. it. .570 : .•! (J. II. It. 200.- CAN. 


gt. - - hi.foppfl by ronduet.] - H. 

made a i>ill of huIo of I'orLaiii ehuttols 
lo d) ft. In (It del to jiroteet tlie cliatlels 
against hii creditors. J^hoHly uflei- 
waids 8. intido (in usstgriiiKUit iind4*r 
itkpey. Act lo put., who laltr sold 
at piilillc auction the assets of H. not 
Ineimied in tlie iilll »»! sale. On tlie 
saino oecsisioTi tho auftioneer sold, on 
iiistiuetions of H., the ciiattejs Ineliided 
in the Id)] of sulo paid tiic pMX eedi 
to H. wlio left Canudii without ruivirig 
them to deft.:- //tbl: pHt., having 
ndiained fiom uttMekliig tlio bill of 
sale e.jrJiei 4(C having uiiuw(*d the euilf 
to i>ioe«>e(J & the mom ys to Is* juild 
to H., H was too lull to hold ih'ft. 
Iiulile.— /4r Siivic.NH, IwricttiAi. Cana- 
dian Tkdk'i Co., L'id. V. .Nouiu 


AMEBICAV LtLMDKIt & .Sl'I'I'M < o.. 
I.rD.,Il«21j2 W. VV. It. 24.5 ; 1C H. It. 
G.i2 ; [19241 2 D. L. It. 101. CAN. 


gw, Avoidnme of lionhbr fraudu- 
lent unrUr gent rat laus,\ 'J’lic right of 
a trust 4 *« ill bkpey. to take procuediugg 
to avoid a tiaiihh i iiuido by bkiit. 
which is In fraud of his eredltora under 
general laws Is impliedly autbotlaod by 
likpev. Act 4k tho mlos thereunder.— 
He CoifEN gc Marlin, Canadian 
O itfcDir Men’s Tkuht Ashoi'N., Lid. 

V. rtpiVAK (Alta.), [1026] 3 D. L. H. 

942: (1920) 3 W. W. Jl. 34; rr/W. 
[19271 i 1). L. K. 577 ; [192.1 I 

W. VV. It. 162; 22 Alta. L. It. I*' - • ' 


C. I), li. 23.— CAN. 



Cases 7414a-*~7546a. English and Empire Digest Supplement, 


bkpcy. of debtor & long before any claim by 
the truBtees in the bkpcy. On Feb. 11, 1921, 
debtor committed an act of bkpcy. by assign- 
ing hits property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an onier on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £J ,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference : — Held : (1) C. & 
B. received the money merely as agents of 6c 
for the use of the crc^ditors in the ordinary 
course of their employment, & not as “ persons 
in trust for any creditor ” within 1914 Act, 
8. 44 ; (2) the circumstances under which the 
money was received & paid over precluded 
appcls. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be H(*cc88ary to decide. Se^nble : (3) the 

p(*i’sonal liability of a jicrson to whom pay- 
ment has been made “ in trust for any 
credilor” under J914 Act, s. 44, must 
ilepend upon tlie facts of each case ; in 
particular, wlietlier the trusbje had aett^d in 
good faith & whotlier he still ludd the money 
or h/id jiiiid^ it over to tlie creditor before 
having received notice that the payment 
constitut'd a fraudulent preference . — He 
M()H^NT, Hx p. Tuustkkh, [1924, 1 Ch. 79; 
93 L. Ch. 104; 130 L. T. 3, S ; [I923j 
B. &C. n. 145. 

7418. Add, Annotation Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 

7420. Add. Citation 10 B. A S. 371. 

7428. A dd, AnnotatkmH : — Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 70. Refd. JIuddcrslield 
Fine Woi’steds v. Todd (J925), 42 T. L. K. 52. 
Mentd. Edwards v. Motor Union Insce. (1922), 
128 h. T. 270. 

7430. Add. Annotation : — Refd. Re Ounsbourg, 
[1920] 2 K. B. 420. 

7438. Add. Annotations : — Refd. Re Wigzell, Eje p. 
Jlart, [1921 ] 2 K. B. 835. Mentd, Scranton’s 
Trustee v. IVaiw, (1922] 2 Ch. 87. 

7438a. .] — A fath<*r, having a power of 

appointment over n fund in favoiu* of his 
children, agrei'd with his son to ]Jay hi.s debts, 
6l then to appoint to him a portiv>n t»f the 
fund equal t)^lhe amount of his debts, which 
he was t lu*n to hand over to the fat lu‘r. The 
father iianl the dcbt.s, 6i> made the appoint- 
ment, when the son became bkpt.: — Held: 


the trustee had no right to the fund appointed. 
— Re Angebstein, Ex p. Angebstbin (1874), 
9 Ch. App. 479 ; 43 L. J. Bey. 131 ; 30 
L. T. 440 ; 22 W. B. 681, L. JJ. 

Annotatums : — Mentd. Re Pettit’s Estate (1876), 1 D. 
478 ; MarbeUa Iron Ore Co. r. AUon (1878), 47 L. J. Q. B. 
601 ; Pitts e. La Fontaine (1880), 0 App. Cas. 482 ; Fraror 
V. Province of Brescia Steam Tram. Co. (1887), 66 L. T. 
771 : Re Branson, Exp. Trustee, [1014] 2 K. B. 701. 

7430. Add. Annotation : — Mentd. Re Mellor, 

Alvarez v. Dodgson, [1022] 1 Ch. 312. 

7440. Add. Annotaiion : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7442. Add. Annotaiion : — Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. Mentd. Re Simms, 
[1930] 2 Ch. 22. 

7446. Add. Annotation : — ^Refd. Re Simms, [1930] 
2 Ch. 22. 

7447. Add. Annotation : — Refd. Rc Simms, [1930] 
2Ch.22. 

7463. Add. Annotation : — Mentd. French v. 

Gothing, [1922] 1 K. B. 236. 

7483a. 1914 Act, s. 45.]— 7?c Wetiieued, 

Ex p. Salaman, No. 08.58a, ante. 

7400. Add. Annotation : — Refd. Re Gunsbourg. 
[1920] 2 K. B. 420. 

7503a. 1914 Act, s. 45 Transfer to private 

company formed by debtor & his solicitor. ]- 
R( SIMM''. No. .590a. antf. 

7512. Add. Annotation : — Mentd. Rc Gunsbourg, 
[1920] 2 JC. B. 426. 

7510. Add. Annotation: — Mentd. The Joannia 
Vatis, [1922] P. 02. 

7520. Add. Annotation : —Consd, Herbert’s Trus- 
ico V. Higgins, [1920] Ch. 791. 

7521. \dd. Annotatiint : Refd. Re Jlairis, Ex p. 
Sli<‘Jj-M(‘\ A Ollicial hccciNcr (1930), 99 
L. ,1. Ch. lbs. 

7543. Add. A )niot at ion : —Consd, Hcrb(‘rt’8 MYns- 
tcc V. Higgins, [1920] Cli. 791. 

7546a. That bankruptcy notice served on 

debtor - & of petitioning creditor’s Intention 
to take bankruptcy proceedings.] - Heft. U) an 
at lion, in wijich . the trnsb'i' in bkpcy. 
claimed that certain farm stock in a bill of 
wUe gneii to deft, by bki>t. was in the reputed 
ownerbhii) of bkpt. A forrneil jiai-t of hit> 
e.statt*. had b(*en infonned of the service on 
bkpt. of a bky>ry. notice, A later bad been 
inh)rined by the ]K*titioning creditor that 
he was going to take bki)cy. proci‘<*dingh 
against lus debtor; — Held: a mere state- 
ment of intention to take bki>cy. pi'occcdings 
anu)unU‘d at most to a threat to file a 
petition, A, falling short of a notice of Hie 


1 (p. »06) i. — liank‘ 

ruph'n Act, 8. :t'*— Hanl.ruvtcy 
r. 120.1- AV roMCN Maiilin, Cana 
D iAN CuEuiT Men’s Tucht Ass<ion.. 
Lrn.r. Spivak (Altti.), [l»2tij 1). L. Jt. 
942; [1020] S W. W. H. .141; 


(1»’271 1 1). L 
W. W. II. 162; ; 


U. 577; {19271 1 
Alta. L. 11. 487 : 8 


C. B. R. 23.— CAN. 


PART XX, SECT. 13, SUB-SECT. 1. 

7430 V. .1 — Mekuhants Bank 

or Canada r. Ken McClary &, Co., 
11921 J 1 W. W. It. 040 ; 14 Susk. L. U. 
187.— CAN. 


PART XX. SECT. IS, SUB-SECT. 2.—- 
A. (a). 

M. Failure to make proper inQuit itA.l 


- Hy IJkprv. Acta takod 

» lUlKU, fails Id nuiko tlio pniper lie 
quuu"< mil be held to luiAC knoDledpre 
of the luholveiio of the mtsor. at the 
tune of KiviiiK the mtipc, X tho intKe. 
mil be net OHide as a IniuUulent ])i\‘fer- 
oiiee. — lie Thumpson, Kr p. 'ruusTKES, 
{19*231 4 D. L. K. J«’28.- CAN. 


uiulvr whleh a debt ib paid are iiuuh 
that a strung nubpieiou viould arise in 
the luiud of an ordinary Imsinesit man 
as to tho bftna fides of the payment, tho 
payee ouerht to inqmru closely into all 
the ciroumstauees. Othorwibc, if the 
payer bocomoti bkpt., the payment will 
be construed os a fraudulent preferenee. 
— Re ISTRKNBERQ (1924), 27 O. W. N. 
212 ; varying, [1924) 2 D. L. K. 492 ; 
4 C. B. II. 628.— CAN. 


' PART XX. SECT. 13, SUB-SECT. 2.— 
A. (b). 

j so. (General rule .] — When a ix'rson 
I knows of an act of bkpey. or wilfull> 
rcfiulns from niukiuK buch luquiiieb 
at, \«uuld (Tive bun bueh knowledge, 

I or where tho facts are bui’h that an act 
of bkpcy. had l»eon ouuindtted, bUch a 
, perboii will be deemed to iiave nouee. — 
! Rc He 

7637 iv. That debtor financially 

embarrassed.] — Held : not of iUelf 
knowledge of insolvency. — lie Wkub 
(1921), 64 D. L. K. 633 ; 61 O. L. H, 
6 ; 2 C. B. R. 16.— CAN. 

7537 V. Thai debtor hard pressed 

for money.] — Held : not Bulheieut to 
> infer that a creditor had coabtruotive 
1 notice of on act of bkpey. — lie 
Robbins, Ex®. Root, 11924] 3 D. L It, 
I 90 ; 4 C. B. & 670.— CAN. 
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VoL V.— Bankraptoy. Cases 7546a— 7649c. 


actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpey. — H erbert’s Trustee r. Higcuns, 
[1926] Ch. 794 ; 05 L. J. Ch. 303 ; 135 L. T. 
321 ; 42 T. L. II. 525 ; 70 Sol. Jo. 708 ; [1926] 
B. & C. B. 26. 

7574. Add. Annotation : — Refd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

7577. Add. Annotations: — Refd. Re Cliiandetti 
(1921), 91 L. J. K. B. 70. Mentd. Re Fairley, 
[1922] 2 Oh. 791. 

7578. Add. Annotation: — Mentd. Re Fairley, 
[1922] 2 Ch. 791. 

7594. Add, Annotation : — Consd. Rr Carrott, [19301 
2 Ch. 137. 

7598. Add. Annotation : -Apld. Rv Garrett, [1930| 
2 Ch. 137. 

7601. Add. Citation: — revsg. S. C. sid) nom. Re 
Wix, Ex p. ClIATTEllBY, 29 W. ll. 400. 

7603a. Employee of company — Refusal of 

company to pay — Termination of employ- 
ment alleged.] — Bkpt., after his adjudicatiun, 
entered into an agreouient of servi<*e in 
writing for one y(‘ar at a salary of 121,000, the 
agreem<‘nt being signed in the name of a 
joint stock co., underneath whi<*h was the 
name of the managing director foIIo\v<‘d by 
the words, “ managing director.” An order 
WiUi subsequently made by a registrar, under 
1914 Act, 8. 51 (2), that 12300 out of a sum of 
£416 13.V. 4d. due under the agreement fmm 
the CO. t&lor its managing director to bki)t. 
be forthwith jiaid by tliem to th<‘ trustee of 
the estate of bkpt. When the r(‘gistrar made 
that order the only i)arf ies hehire the ct. were 
the trustee & bkpt. Neither the co. nor its 
managing director paid the £300, but alleg<*d 
that nothing was due to bkpt. upon the 
ground tluit lie had brok(‘n th<3 agrc'ement by 
absenting himself from his employment. 
The trustfs* then served a not h'e of motion in 
the High (2t. upon tlie co. As its managing 
diivctor asking tor a declaration tliat he 
entitled to tins £300 from r<*Hps. as forming 
lairt of tlie property of bkpt., for an t»rder 
tor payment of that amount. The judge 
tound {hat no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention noi to perform tlie contract which 
could bt* treated liy reaps, as an anticii»at<3ry 
l)reach. No i)oint was taken as U) whether 
the managing director was properly ma<le a 
resp. Hc/d ; in the circumstances there 
must be a declaration & order for payment 
in Uu-ras of the notice of motion.-- -/^c Gavey, 
Ex p. Trustee, [1920] 1 K. B. 67 4 ; 89 
1.. J. K. B. 24 ; 122 L. T. .592 ; [1920] B. 

C. U. 43 ; HXibsequent proceedings^ [1920] 
B. & C. R. 186. 

7607a. Police pension Notwithstanding 

Police Pensions Act, 1921 (c. 31), s. 14 (1).) 

Re (Jakri.tt, No. 6296a, ante. 


7610. Add. Annotation : — Consd. Nixon i*. A.-G., 
[1930] 1 Ch. 566. 

7612. Add. Annotation : — Consd. Re Garrett, [ 1 930] 

2 Ch. 13/. 

7615a. Application of 1914 Act, s. 51 (2) Im- 
material whether property vested in trustee. 1 

-Ue Garue'it, No. 62{M$a, ante. 

7615b. Effect of order - No vesting.] - Rc GARiiEi’r 
No. 6296a, ante. 

7626. Add. Ajinotation : -Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. It. 625. 

7636. Add. A^inotation : —Mentd. Bmwn r. Gmg- 
son, [1020] A. C. 860. 

7638. Add. Annutaiions : -Retd, Re Ijt^eds 

Batley Bivweries & Bradbury’s U*ase, Brad- 
bury V. Orimble. [1920) 2 Ch. 518 ; Mollroy 
V. (21omont« (1923), 67 Sol. Jo. 102 ; Rider v. 
Ford, [1023] 1 Ch. 511. 

7639a. Contract for sale of goods.] -Hussey v . 
Fiddau. (1699), 12 Mod. B<‘p. 321; Holt, 
K. B. 95 ; 3 Salk, 59 ; 8S K. H. 12153. 

AnnottUion: — Refd. ILitoliln v. Cuinpboll (177U), 2 Wiu. HI. 
827. 

7648a. Assuming management of farm.] — 

Held: — a snOlcient (‘h*clion to take the 
term.— Thomas r. Remhehton (1816), 7 

Taunt. 206 ; 120 E. It. 83. 

7648b. Milking cows.J — tfeld : — assigneos, 

having al]ow(‘d hkpt.’s cows to remain upon 
th«* demised preinises for two days A: ordered 
thi*m l(» be milked there, th(*i*<*by became 
tenants to the lessor. — Wei-uh v. Myers 
(1816), 4 Camp. 2168 ; 171 IC. K. J 17, N. P. 

7649a. .] — Where a-ssignees juit a term 

up to auction, to luscertain whetlau* it was of 
value, without giving themsiJves out to 
be th«‘ proprif*tor.4, Ar, there being no bid- 
ders, jnt«*rfere<l no furUu*r in the matter, & 

I never r<*eeived rents; — Held : they were not 
aimwerahle in covenant to the l(‘HHor.-- 
Turnek V. IticilARDsoN (1806), 7 East, 
2135 ; 3 Smith, K. B. 330 ; 1021 E. It. 129. 

AnnoUituwH Conid. Uopoland r. Stephi‘iis (1818), 1 B. 
A' Aid. .OU.H. Diftd. liaiiHon v. HtovuiiHoti (1818), I 1). A 
Aid. ao'i. Apld. IdiulHay v, Idntboit, (1827), 12 Moore, 
0. 1*. 200. Cousd. WIlllaiiiH V. Taylor (IHHO), 21 E. T. 
f)l2; TJfterlon /■. (J<miH>i (1882), 0 (). H. I). -1721. Refd. 
Jlill r. Dobln (I 81 H), 2 M(«»nj. U’. 1*. .’112 ; VVIlllarnH v. 
iis(iti(|U(t (1810), 1 Itrod. A 2218; l)oo d. Palmor 

Aiidri‘»\H (1827), '1 lUiiK. 2118; VVollaHfon v. llukuwlll 
I8U), 21 Man. & IJ. 207 , Muckltsy v. I’alteudun (1801), 
210 E. J. U. It. 22 > ; E(wi v. A>orrt (1878), 21 Apt*. (2uh. 842 ; 
mil r. EaHt \V(*ht Imila l>ock (Jo. (1881), 0 App. Cus. 
418. Mentd. (Jlark V. ('alveit (1810), 8 Taunt. 742. 

7649b. .S’. I\ Carter v. Warne, No. 9026a, post. 

7649c. .] WhcTe assignee's for the* pur- 

pose of preve*n(ing a distr«*ss paid arre'ars 

j of rent dip*, at the sariH' lime* intimating to 
the* landlord tjtat tln-ydid nejt mean to (ake 
te» the* leeuee* unle>sH it eeuild be aelvantage- 
ously disiiOMod of, Ac the* e*fl‘eclH we*r»* .soe)n 
afte*r Rohl Ac the lease* was at the* Haiin* fimej 
put ui> te) sale) by eirejer e>f the* assignees, but 
the*re,* were* nej bidders fea* it ; Udd : Hiey 
were not liable to the* landlorel a.s a*isigin*e.s 


PART XX. SECT. 13, SUB-SECT. 2.~-C. 

7681 vi. .1 — Every pay- 

ment made by bkpt. within a short 
time of h:H bkpey. la rcicarded with 
fea«piciou by the ct. as likely to be a 
fratidulont preference. The onus is 
on the payee to show that he bad no 
knowlcuge of an available act of bkpey., 
actual or coiHtriictivc, that he Rave 
some oonsidcralioii for the payment Ac 
that he was actuated by no fraudulent 
motive in acooptiuk such payment. — 


He IIOWAUP Obaiiam & CJo., Kx p. 
Gbauam, W'ATA] 2 D. L. IE 1024 ; 3 
C. B. K. 82>:..— CAN. 

7581 vil. .\—Rc Oliovj'liY 

Spkcialtv Cu., Re Siiui.Ua.n. ( 10231 2 
IJ. L. it. 31 G ; 3 C. B. U 40 ; aJfU., 24 
O. W. N. DO.— CAN. 

PART XX. SECT. 18, SUB-SECT. 1. 

I E /iight of truster to frire notue 

of tnUniion to retain — Aerepiance of 
retU by lessors.} — Held Bkp('>. Act, I 


8. 13 (I.')), <)X(< ikIh M(f (Cl) to all 
canw wbrie pi •»< ( » (iiiijfh arei taken 
iindei soft. 13 hd /im to enable either 
tnj'jU-e or debtor lilnisuif to overeonio 
thii ff.rMIure A eleet to r«*taln the 
deniJwd lueiniM-.. for the whole or any 
of the Ujrni. If tblh oouhtructlon 
of the Act was wrong, the lesHorH had 
waived their rlKhts by acoeptarar* of 
HTit with full knowledge of tho ( in ton 
htanre^ & notice of election to mm 
tU McKay (1921), fii (j. E. .. 

C. B. H. 69 ; 04 1). L. It. 090.- CAN 
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of the leane. — ^Wiieet..er v. Bramah (1S13)» 
8 Camp. 340 ; 170 E. U. 1404. 

ArmoUttiona :—0ojiiA. CiopolaDd v. Slcphena (1818), 1 B. ft 
Aid. 593. Diatd. UauHon v. StovcuHon (1818), 1 B. ft Aid. 
803. Reid. Hancock ». Welsh (181G). 1 «tArk. 347 : Doe 
d. Palmer v, Ainlrewn (1827), 4 Binsr. 348; Uoodwln v. 
Noble (1857), 8 K. ft B. 587. 

7660a. Carrying on business for benefit of 

creditors.]— Whore the assignee kept bkpt. 
in I ho pjvrniH(‘H, carrying on the business for 
the bf'rjofit of the creditors from Nov. 15, 
1823, until Apr. following, but on Dec. 22, 
1823, had disclaimed the lea.se by letter to 
the landlord: — Held: the assignee, notwith- 
standing such disclaimer, had elected to 
accept the lease. -Clark v. IIumb (1825), 
By. & M. 207 ; 171 E. It. 906. 

7652a. To prevent distress.] — Wheeler 

V. Bramah, No. 7649c, afde. 

7653a. .] — Held: to amount to an 

acceptance of the lease. — P aop v. Oodden 
(1818), 2 Stark 309 ; 171 M. It 655. 

7662. Add, Annotation : — Mentd. Spencer v, Ash- 
worth, Partington, (19251 1 K. B. 689. 

7665. Add. Annotation : — Mentd. Betts v. Price 
(1921), 40 T. L. R. 589. 

.j — Cautwuight V. Glover 

(1801), 2 (Jiff. 620; 30 L. ,1. Ch. 324; 3 
T. 880 ; 7 Jur. N. S. 867 ; 9 W. R. 408 ; 
66 E. It. 260. 

Annotation .'—Reid. Wilnou v. Wullaui (1880), 5 Kx. D. 165. 

7681. Add Annotation : — Mentd. Gray v, Spyer, 
[1922] 2 Ch. 22. 

7681a. Statutory tenancy — Under Rent Re- 

striction Acts.]— I^ahkinson V. Noel, No. 
7782b, jtoHl. 

7685. Add. Annotation : — Mentd. Richmond v. 
SaviJl, [1920J 2 K. B. 630, 

7686. Add. Annotaiion: — Mentd. Richmond v. 
Savin, [10261 2 K. B. 630. 

7689. Add. Citation: — svh nom. Re Clayton & 
Beaitmonts’ CoNTRACi', 2 Mans. 345, 

7689a. Shares — Subject to equitable charge.] — The 
registered owner of fully paid shan'is in a 
private co. chivrged them in favour of W., Ac 
handed him the cerliflcates Ac a blank 
transfer, lie subsequently gave other equit- 
able charges to other mtgees. On the owner’s 
bkj)cy. his trustee disclaimed “ all my 
interest ” in the sliares under 1914 Act, but, 
as th(* blank transfer was not completed & 
lo<lg«*d Ac none of the ratg(*cs. applied for a 
vi'stmg order, bkpt.’s name remained on the 
ivgibtAT //Wd ; (1) os between himself & J 
the CO., bkpt., so long as his name I'emaincd 
on the register, was entitled to vote in i*ospect 
of the bJiaivb, though, as between himself Ac 
the mtgees., he could only vote as they 
dietaU'd , (2) the trustee could not h«ivc j 

disclaimed more than tlie equity of redemp- . 
tion in the shares, (^u, : wlietiier a trustee ) 


can disclaim unincumbered fully paid Chares. 
— ^WiSB V. Lansdell, [1921] 1 Ch. 420 ; 90 
L. J. Ch. 1 78 ; 124 L. T. 602 ; 37 T. L, B. 167 ; 
[1920] B. Ac O. B. 145. 

7692. Add. Annotaiion : — ^Refd. Re Wait, [1920] 
Ch. 962. 

7693a. Sub-contract for sale of land — Contract for 
purchase of land need not be disclaimed.] — 

Where a person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land Ac into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpey. is entitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purebasor has paid a deposit he has 
a lien upon such interest in the land as 
bkpt. possessed before his bkpey., including 
the right, if any, to specific' performance of 
the contract of purchase of the land ; he may 
also prove in the bkpey. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, Ac his equity is subject to 
the overriding eqiiity of the original vendor. — 
Re Gough, Hanning v. Lowe (1927), 96 
L. .T. Ch. 239 ; 71 Sol. Jo. 470; [1927] B. Ac 
O. R. 137, D. O. 

7704. Add. Annotations : — Refd. Wise v. liansdcll, 
[1921] 1 Ch. 420; Re Lister, Ex p. Bradford 
Overseers Ac Bradford Corpn., [1926] Ch. 149. 
Mentd. Victoria City v. Vancouver Island 
(Bp.), [1921] 2 A. C. 384 ; Leitch v. Bmmott, 
[1929] 2 K. B. 236. 

7735. Add. Citatiojia : — sub nom. Re Wegg, 
J3x jh 11 ANBURY, 12 L. J. Bey. 43 ; sub nom. 
Re Wegg, £x p. Banbury, 7 Jur. 600. 

7761, Add. Annotations : — Consd. Re Hyams, £x 
p. Lindsay v. Hyams (1928), 93 L. J. Ch. 184. 
Refd. Re Lister, Bradford Overseers Ac Corpn. 
V. Durrance (1926), 42 T. L. R. 143. 

7756, Add. Annotaiion : — Consd. Re Lister, Brad- 
ford Overseers Ac Corpn. r. Durrance (1925), 
42 T. L. R. 143. 

7756a. Right to compensation.] — 

Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., Ac the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well as liability tliere- 
under, including the tenant-right or right tcj 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
Ac the amount fixed for compensation having 
been paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landlord is not bound to account for such 
payment. — Re Wadsley, Betti nson’s Re- 
presentative V. Trustee (1925), 9 4 

L. .7. Ch. 216 ; [1926] B. Afc O. B. 76, D. C. 


PART XX. SECT. 16. SUB-SECT. 5. A. 

7672 i. fyUhin what time — Ertrmion 
of time — rouvr of court to yrant .] — 
Jic lionERS (DKCBASsn) (1026), 26 
P. K N. H. W. 626 ; 43 N. S. W. W. N. 
143 AUS. 

7676 I. SufH(tenaf of diotUaimer — 
Dclau in Uiking decisive steps.] — By 
virtue of Bkpo\. Act, 8. 62, when the 
trustee not decide, within a 

month afUr the bkpev., to retain 
premiiDea held uiuloi u tenancy not 
yet expired. thiH in t-aken to be a 
diaolaizner of Utu it puts an 

end to the tenaury ft ult»u to a sub- 


Iciianoy oroated by the tenant. — 
1>P^RR»NK (1922), g. 11. 
60 a. a 525.— CAN. 


7676 li. yerbttl disclaimer — No 

consent of cre(!Uors,]~Jleld : the 
a^iiniee could not make a disclalmor 
of a debt without the consent of the 
oredltore. — U rownk v Siunxy Mills. 
Ltd., [10201 28 B. c. R. 75.— CAN. 


PART XX. SECT. 16, SUB-SECT. 8.— E. 


7761 i. On trustee — Right to remove 
fixtures .] — Where A. purchasod a 
tenant’s interust in leased promisee 
Inoiudios trade fixtures ft the last 
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tenant had made an aesiimmeut for 
the benefit of oraditors to deft., who 
jiave a dieolaimeT ; — Held : the fixtures 
belonged to deft., ft he had the nght 
to remove them within the three 
months* delay given by Creditors' 
Trusts Deeds Act, s. 55 (1 ). — Wintk- 
MUTM e. Taylor, 119191 2 W. W. 11. 
882.— CAN. 

id. OneredUors — Disclaimer of assets.) 
— A seonred creditor put in a claim 
against bkpt.*s estate for certain 
assets, which assets the trustee dis- 
claimed: — Held: the ot. could not 
order ths tmstee to aooept those assets 



VoL V.— Bankniptoy. Cases 7764a-7882. 


7764a. Liability lor rates for period of occupa- ] 

tion until disclaimer.] — a trustco in | 
bkpcy. goes into occupation of onerous pro* 
pe^y subsequently disclaims tlie property, 
he is liable to pay the rates on the property 
for the period of his occupation. — Re Lister, 
Bradford Overseers & Corpn. v. Dur- 
RANCB (1925), 95 L. J. Ch. 146; 42 T. L. R. 
143 ; 89 J. P. Jo. 692, C. A. ; sub twm. Re 
Lister, Ex p. Bradford Overseers & 
Bradford Corpn., [1926] Oh. 149; sub nom. 
Be Lister, Ex p. Bradford OvERSFiERS & 
OORPN. V, Durrance, 134 L. T. 178; 90 
J. P. 33 ; 24 L. O. R. 67 ; [1920] B. &, C. R. 5. 

7766. Add. Annofaiion : — Mentd. Richmond i\ 
Savill, [1926] 2 K. B. 630. 

7766. Add. Annotation : — Mentd. Richmond v. 
SaviU, [1926] 2 K. B. 530. 

7767. Add. Annotation : — Mentd. Richmond i'. 
SavUl, [1926] 2 K. B. 630. 

7769. Add. An7wiation3 : — Reid. Harrison v. 
Holland, [1921] 8 K. B. 297 ; Chilliugworth 
V. Esche, [19231 1 Oh. 676. Mentd. Cohen r. 
Sellar, [1926] 1 K. B. 636. 

7775. Add. Aunotaiiim : — Mentd. Richmond r. 
Savill, [1920] 2 K. B. 630. 

7776. Add. Annotation : — Mentd. Richmond r. 
Savill, [1926] 2 K. B. 630. 

7778. Add. Annotations : — Consd. Re H yams, 
Ex p. Lindsay v. Hyams (1923), 93 L. J. Ch. 
184. Refd. Re Lister, Bradford Oveiiieera 
& Corpn. V. Lurrunco (1025), 42 T. L. U. 
143. 

7778a. .] — After a debUjr lias been 

adjudicated bkpt. his trustee has dis- 
claimed a Icjuse belonging t<j him, the pro- 
perty thereby demised revest.s in the landlord 
under 1911 Act, s. 54 (2), he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of tins bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operab's to revest any interest 


130 L. T. 237 ; [1923] B. Ac C. It. 173, C. A. 

7782a. Rights as to statutory tenancy — 

Under Rent Restriction Acts.] — Th(‘ efTect of 
a disclaimer by a trustee in bkpcy. of hkpt.'s 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, &, consequently, he is 
debarred from relying on a statutory tenancy 
therein under the above Acts. — Reeves v. 


Davies, [1921] 2 K. B. 486 ; 90 L. J. K. B. 
676 ; 126 h. T. 864 ; 37 T. L. It. 431, O. A. 

^nnol^i^iona .'—Consd. Roe V. llussell, lliCJs] 2 K. R 117. 
Befd. MoLlowx Low. 11023] I K. D. 522 ; Porklnsou i*. 
Noel, [1023] 1 K. B. 117. 

7782b. .] — A statutory tenancy 

under Increase of Rent & Mortgage Interest 
Restrictions Act, 1920 (c. 17), is “ property ” 
of the tenant ivithin 1914 Act, e. 167. 

Plifs. having lot to deft, a dwelling-houst' 
to which the Act of 1920 applied, dolt, 
retained possession of it after the expiration 
of the tenn under the provisions of that Act. 
Deft, was afioi-wards ad lu dicat ed bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house, lu an m'tion by pltfs. against 
deft, for [>ossession of the houst' & mesno 
profits : —Held : (1) the statutory tenancy to 
which deft, became entitled under tlie A<’t 
of 1920 was “property” within 1914 A<’t, 
B. 167, & passed under sect. 63 to his tnistee 
in bkpcy ; (2) on disclaimer thereof by the 
trustee that interest in the premises C(»aacd 
to exist & was no longer available for the 
lamefit of deft., & consequently pltfs. were 
entitled to iudgment. — P arkinson r. Noel, 
[1923] 1 K. B. 117 ; 92 L. .1. K. B. 361 ; 128 
L. T. 638 ; 67 Sol. Jo. 184 ; 21 L. G. R. 130. 

Annniaiiotat : — An U> (1) Consd. K»x'-vi»s v. l>»an, Nunn v. 
INMIoKrinl, 1 1 1)23] 2 K H. 804 Expld. Lovlboml p. Vlnoont , 
[ 1021)1 I K. H. 087. Ah U) (2) Refd. M»' 11 owh p. liOW, 1 1023 J 
1 K. IL 522: Roup. UurhuII, 11028) 2 K. U. 117. 

7780a. On mortgagee — Of shares — Bankrupt's 
name still on register.] — W ise v. JjANhdell, 
No. 7689a, ante. 

7791. Add. Atmotalions : — Refd. Wise v. I^ianadell, 
jl921) 1 (/h. 420; Re Lister, Er p. Bradford 
Overseers & Bradford (’orpn., [1926] (Jh. 149. 
Mentd. Victoria (Jity v, Vancouver island 
(Bp.), I 19211 2 A. (5. 381 ; JjeitcJi v. Erninolt, 

1 1 929)2 K. B. 236. 

7801a. .) — Naimii v. Tatlock (1791), 

2 11y. Bl. 319; 126 13.11.573 

AnrutUUhrtH • Consd. Vlnc<»nt P. Ondwm (1853), 1 Sm. & O. 
384. Refd. How V. Konuul (18.(5), 3 Ad. & El. U50. 
Mentd. iUutuirdMOU r. llul) (1810), L Hitxi. & Kltii?. 50; 

* (5r. M. & U. 172; Heutoii v. 


1 L. T. O. S. 040. 

I 7811. Attd. Annotation : —Consd. lie Farrow’s 
Bank, [1921] 2 Uh. 164. 

I 7821. Add. Annotations : -Refd. Re Hyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. .1. 184 ; 

Re Lister, Bradford Oversoers Ac C’orpn. v. 
Durrance (1925), 42 T. L. R. 143. 

7832. Add, Annotations -Refd. Re llyams, Ex p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 181 ; 


as part of the esUte. — Ke Canadian i 
Carpet Sc Comfi 'Rter Man op actum ng 
Cu., £* u. A.-G. rO n CjLn A.w«, iIo24i » 
D. L. R. 1307 : 5 C. B. U. 54.— CAN. 

7770 ii. Right to pouession.] — i 

A monthly tenant remained In pos- 
.,^ision alter beimr adjudicated in* 
solvent. The official amigiiw havitiff | 
disoialmed interest : — Held: the land- I 
lord was entitled to an order for posses- 
sion. — Re Abubakkb Haji Abdujula . 
(1924). I. L. R. 48 Bom. 580.— IND. 

7787 ill. .}— A disdaimer of a ' 

lease or an aseumee for the benefit of 
oreditoKi : — JIdd : to operato os a i 
forfeitnro Ac not as a swrander. & to I 
effect the termination of a sub-lease < 
granted by the asstenor. — K kkb v. < 
Capital Ubocbbt. Ltd.. [1921] i 
W. W. tt. 1221 : 59 D. L. R. 388 ; 1 
O. B. R. 490.-^AN. 


7788 1. LiabiHlv to ejectment.y - 

Whore a te^nt. who has rei>laeu<l 
VH uioviniiuvr of the lease by the 
trustee, has begun an action of ujoct- 
nient agaiost the sub-tenant, who 
refuses to quit the premiiws. If tlsj latter 
does not avail himself of his rights 
iiudet 11 Ac 12 0«o. 5. c. 17, a. 43, but 
contexiu the action & aUows it U> 
proceed to Jndgment, he cannot then 
present a petition invoking his rights. 
— Sk&uikr V. OuPRieSNX (1922), Q. K. 
GO 8. C. '•*“ 


PART XX. SECT. 16, SUB-SECT. 8. 

7818 I. In what tsaaea — rn/pb r elect" 
ina not to kike, h— The order for posnos- 
non under Bkpt. At Insolvent Act, 
1857 (Ir.), •. 271, Is oonsoqueutial npon 
the order to assignees to elect. Sc 

271 


though tbo judge has a dlKCivtion. 
upon the asslgneos electing net to tale 
I tbo prejulsos, tiH-ri Is a ftrim/l fucu 
I duty npon tbo judg 
, for possession ... 

‘ Nhown to the oontiarv, the « >jecf of 
ti»o sect, being to preUx t tJie landlord 
from being loft with n hl^pt- >< — 

Re Keane (1922), 57 I L. T. 6. -IR. 

part XX. SECT. 17. SUB-SECT. 3. 
le. J‘rofjrrli/ claimed by lienholder e d- 
nun-tmi^*^ ]- tteld : the proldbltlon 
I in Landloid’s Rights (Bkpcy.) Art. 
• Alta., 1921 (o. 12), ». 3, as to dlsti* 

I for rent not applicable to above • 
IH-rty. tbo estate having no beix 
luteiost therein.— lie Hawhto 
Oaebh, [19281 2 D. L, R. 51 1 ; fU)^ 

1 W. W. fl. 172; 6 C.B. J ' 
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Be Lister, Bradford Overseers & Corpn. v, 
Durrance (1925), 42 T. L. K. 143. 

7835. Add. Annotations : — Refd. Be nyams. Ex j). 
Lindsay v. Ilyams (1923), 93 L. J. Oh. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1926), 42 T. L. 11. 143. 

7836. Add. Annotations : — Refd. Re Ilyams, Ex p. 
Lindsay v. JTyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Biadford Overseers & Corpn. v. 
Durrance (1925). 42 T. L. R. 143. 

7867a. One year’s rent due before registration of 
composition deed.] — Williams v. Cadbury 
(1807), L. R. 2 C. P. 463 ; 36 L. J. O. P. 233 ; 
16 L. T. 354 ; 15 W. B. 905. 

ArmoialUms : — Distd. Solby r. OroavoB (1868), L. 11. 3 C. I*. 
riU4. Folid. Re Douglas, Ex p. Kydci (1871), 6 Ch. App. 
413. 

7868. Add. Annotation Re Wells, [1929] 

2 CJi. 269. 

7869a. .] — ‘'I'ho lesHOO of a farm, in respect of 

whicli the rent was jiayabh* quarterly, died 
intestiito in 1 928, At Ids administratrix entered 
into possession. Subsequently an order for 
administration was made in i‘espect of the 
estate of th<i lessee, which was insolvent. 
At the dati‘ of the order one quarter’s rent 
was unjiaid. A receiver was appointed, & 
ultimat<‘ly the lessor, three quarte-rs’ rent 
being by that time diu* U) him, took out a 
summons, in the administrat/ion action, for 
the purpose of ascertaining whether, having 
rtgard to Administration of Estates Act, 
1925 (c. 23), s. 34 (J), which applied the 
law of bkpey. to the admiul Xration of 
insolvtmt estates, he wais entitled to distrain 
on the property : — Held : there was nothing 
in 1911 Act which interfer(*d with tlie land- 
loi’d’s right to distrain, & he was entitled 


to distrain for the three quarters’ rent. — 
Re Wells, [1929] 2 Oh. 269 j 98 L. J. Oh. 
407 ; 141 L. T. 323; [1929] B. & C. R. 119. 

Annotation: — Mentd. Be Bush, Llpton (B.), Ltd. v. Mac- 
kintosh, [1930] 2 Ch. 202. 

7870. Add. Annotation: — Mentd. Richmond v. 
SavUl, [1926] 2 K. B. 530. 

7878. Add, Annotation : — ^Apld. Be Johns, Worrell 
V. Johns. [1928] Ch. 737. 

7913. Add, Citation 12 L. T. 26. 

I 7931a. .] — Assignees of a bkpt. agreed to 

sell a part of his estate, & tiled a bill for 
speciTic performance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, upon a reference as to title, 
the assignee in insolvency offered to concur 
in the sale : — Held : a good title could be 
made. — S idebotham v. Barrington (1841), 
4 Beav. 110 ; 10 L. J. Ch. 302 ; 6 Jur. 429 ; 
49 B. R. 280. 

Annotation : -Refd. Fraser u. Wood (1R4.'>), 8 Beav. 330. 

7949. Add. Annotations : — Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] ] Ch 607. 

7950. Add. Annotations : — Apld. Farcy v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Oh. 667. 

7050a. .] — If bkpt. join with his trustee 

in selling the goodwill & business previously 
carrif‘d on by bkpt., & agrees with the 
purcliaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on liim.— -B uxton & IIioh Peak 
Publishing & Genkral Printing Co. v. 
Mitchell (1885), 1 Cab. «fc Kl. 527. 

7961. Add. Annotation : — Mentd. Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023. 


Part XXI. — Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7968a. ; whether the assignee 

of /in insolvent can niniutain an action against 
an attorney for negligence in prepaiing a 
lease for the insolvent, whereby lie failed to 
obtain possession of tlie jirernisi's demised. — 
Dkiafiej.d V, Freeman (1829), 6 Bing. 294 ; 
3 Moo. A P. 704 ; 8 L. J. O. S. O. J*. 70 ; 130 
E. H. 1293. 


7971. Adti. Annotation : — Mentd. Prosperity 
JJoyds Bank (1923), 39 T. L. R. 372, 


7974. Delete 
if any . 


the words “ the damage suffered. 
. . claim should be made.” 


7984. Add. Annotation : — Consd. Wilson v. United 
Counties Bank, [1920] A.' C. 102. 


PART XX. SECT. 17, SUB-SECT. 4. 

r i. .1 - A tihrrill who luib hclzod 

& In III poaHOhHiun iimior a liiiulionrs 
dlhtri'HH wurrant prior lo tho Irnunt 
inukiiiff till autliurihed UMaigumoiit 
under Bkpey. Aoi, a bound to bund over 
tho Rood.s to the triLsteo in bkpev. on 
demand. Work A' Day Esiati:, 
n021J 2 W. W. Jl. i»l; D. L. li. 
377 ; 1C. B. 11. CAN. 


PART XX. SECT. 17, SUB-SECT, 6. 

d i, (foods sciziU by Itnuiloni- 

lAobUdtf /er coats of acizurf.i — UHd ; 
tho truhtoe was untitled lo the posM’s- 
i-Uiii oi tho goods without paying tho 
i lists of tho Boizuro.— G akonku o. 
(Juv SruKKT (lAlunK (1922), 70 

1). L. K. 1\7.— CAN. 


PART XX. SECT. 18, SUB-SECT. 1. 

7907 V. tJond—J^irchascd by 

bankntpi from trust of which bank- 
rupt sole truabe — iiV/uwiI to assign — 
Person appoint/ d^ to assign. J — The 


e-itatc of bkjit., who was scrviug 
n Nontoneo of penal s,orvltude, m- 
rhided an Interest amounting to CfiU 
ill a hond ilispuhition Hi seeurity. 
lie had bought tlio interest from u 
trust In which he was solo trustee, 
lint he had never hud the title trans- 
ferred from liimself as trubt<*e to him- 
bt'lf us an Individual. The borrower 
offered to n*nay tlie loan on receipt of 
valid discharge, hut he would not 
uecept a dlschurgo Higuod by the trustee 
111 bkpey. Tho trosteo, therefore, 
prepart'd an assignation of tho bond by 
bkpt. to hiiubelf. but bkpt. refused 
to sign it, & persisted in his refusal in 
spite of an order prunoimced upon him 
111 the Sheriff t't. No pains eould 

Tlie truHteo then presen teif a petition 
craving tbe et. to authorlso the clerk 
of ct. to sign tho aasiguation on bkpt.'s 
beliulf. Tho parties interested in the 
ozecution of the assignation in the 
manner proposoil having lodged In 
process letters of consent tUeroto, the 
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ct., lu view of the small sum involved, 
grunted the prayer of the petition.— 
l‘i:\NKU.’K Tuustkic, 11928] fcS. C. GO:.. 

- SCOT. 

7868 ii. .]—Be Williajuson 

(1927), 38 B. C. R. 479.— CAN. 


PART XX. SECT. 18. SUB-SECT. 2. 

h i. Aafure of trusiee's tiUe .^ — 

Dok d. Havkiv w. Anukkws iisfl 
22 N. B. K. 425.— CAN. 


sf. Interference by court.] — Be Gold- 
berg (Ont.), 11927] 4 D. L. li. 775 : 
8 C. B. R. 463.— CAN. 


PART XX. SECT. 18, SUB-SECT. 4. 

sg. JnadtQuacy of price—Whether 
groutui for resetation.] — The ct., imder 
the clrcumstaneos of the case, refused, 
upon the application of a debtor who 
had assigned all bis property in trust 
for his creditors, to set aside a sale 
made by the trustees, on tho ground 
of inadequacy of price. — Linton v. 
Michie (1859). 7 Gr. 182. — CAN. 



VoL V.— Bankropiey. Cases 7987—8010. 


7987. Add. Annotation : — ^Mentd. Ford v. Radford 
(1920), 86 T. L. B. 668. 

7992. Add. Annotations: — As to (1) Refd. Ellis v. 
Torrinfiftoii (1919), 89 L. J. K. B. 369. 
Generally, Mentd. Rc Harrington Motor Co., 
Ex p. Chaplin, [1928] Ch. 105. 

8002. After this case add “ See^ now. Order of the 
Lord Chancellor, dated Aug. 15, 1921, [1021] 
W. N. 362.” 

8025a. Sale of goods — After making of vesting 

order.] — ^Ford v. Dabbs (1843), 6 Man. & G. 


309 ; 6 Scott, N. R. 192 ; 12 L. J. C. P. 134 ; 
134 B. R. 688. 

Annotations : — Reid. Williams v. Chambers (1847), 10 Q. B. 
337 ; JaoksoD v. Dumham (1862), 8 Uxoh. 173. 

8033. Add. Annotation : — Refd. Anglo-Baltic & 
Mediterranean Bank v. Barber, [1924] 2 K. B. 
410. 

8034. Add. Annotation : — Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

8040. Add. Annotation : — Mentd. Robinson v. 
Midland Bank (1925). 41 T. T.. R. 402. 


part XXI. SECT. 3. SUB-SECT. 1. 

k (p. 977) 1. Production of 

p«n/>rr of attorney.) — A trostee resident 
in Ontario was replaced by a trustee 
ropldont In Quebec, who was outhorlsod 
to proceed with the action of the former 
truHtoe but failed to produce any 
power of attorney : — HM : production 
not necessary — Mowwfl r. Kunk, 
Dkmicrs, Ga.rvi8HKR(1922), 68 1). L. U. 
330.--CAN 

ih. Duty to we in official nnmr.l — 
Pltf., In his official oHpaoJly us tnihtee 
In bkpey., urod his own name instead 
of hLs official title In an action : — Held: 
to avoid any dlfflonlty tho action 
slmuld be treated as an issne directed 
under IJkpcy. llulo 120, ns tho form 
of action only uffoe'ed tho question 
of costs. It wfis of no real conse- 
quence as Bkpey. Act, «. 10, providing 
that tho tnistao may «>ue in his own 
nuiiK', is permissive. — FiT7.auu.iLi) v. 
MiMoruow, 119231 4 D. L. It. 019; 
52 O. L. It. .183 ; 3 C. B. 11. 29.— CAN. 

7998 ii. Exeept In those 

oases where a creditor is authorised 
under Bkpey. Act, a. 35, to take pro- 
oeediriKs. anv proceeding to be taken 
for the benertt of hkpt.’s or authorised 
assignors eslate must bo taken by 
the trustee or authon^ed assignee. — 
IIOt’LIUMl t». Ca.nadiav CiiRDir Mkn’ 8 
'I’RUrtr Asrtorv., Ltd., 11921 1 2 W. W. Ii. 
899 ; 14 Sa«k. L. It. 3 .j0.- CAN, 

8000 111 — Proceedings betjun in 

U'ronq rniirt -Transfer of prorcedinyn.] 
--Where pioeeedimcs had been com- 
meiui-.l in the wrong ot. : — Held : tho 
pioeeedings hlumid bo oontliuied nutler 
Hk|»’} .let, r 120; & an onler tians* 
ferring the preeeedings to the bkpey. 
Hide sJioiild ho made it necessary. - 
SAi.rKU Ac \uvt)Li>, Lri). v Domiviov 
Hank. (19221 J W. W. R. 209 ; 08 

I). L. 11. 702.— CAN. 

8000 iv. — — atcfuimhrrs 

for decUtration — HlaUrr wUhtn jiins- 
diction of Hankruptcy Court.)— Where 
there was no question in tho uctlon 
that could not bo fully Ac effeotuully 
dealt with by tho Judge in bkpoy. m 
tbe sunimarv way provided by r 120 • 
— Held : tho application muut bo 
referred to the Judge in bkpey. to bo 
dealt with by him, an interim Injunc- 
tion to stand In the meantime. — 
Eastk.u.v TutJiST Co. r. Lloyd Manu- 
kacturivo Co., 1192.3] 2 D. L. R. 8.52 ; 
50 N. S. R 240 ; 3 C. B. R. 710.— 
CAN. 

8000 V. Action to set aside 

settlement made by bankrupt.] — A 
trustee In bkpoy. brought action in the 
Supreme Ct. to sot aside a settlement 
made by bkpt. in favour of deft. Ac 
voidable under Bkpoy. Act, s. 29 ; — 
Held : tbe action was improperly 
taken ; the trustee should have pro- 
ceeded under r. 120, which provides 
a summary method of disposing of 
matters of this kind by a motion In 
ohambers, which may afterwards take 
tho form of an Issne or trial ; the ct. 
should discountenance costly pro- 
ceedings when summary Ac inexpensive 
proceedings arc open to the trustee. — 
Stillwater Lumber & Shingle Co. 
r. Canada Lumber & Timber Co., 
[19231 2 D. L. R. 900 : 32 B. C. R. 81 ; 
[1923J 1 W. W. R. 1333.— CAN. 

J.8. 


8000 vi. Proceedings to set aside 

sale or transfer by bankrupt.] — An 
action by a trustee In bkpey. to set 
aside a conveyance by debtor must be 
commenced as proacrlljod by r. 120, 
by summary applioation to tho bkpey. 
judge in chambers, Ac not by a writ of 
HiimmouH in tho Ct. of K. B. — He 
Viscount Grain Orowkrb Co-oPRitA- 
TIVK AflflOCN.'a TRUBTEB V. BRUMWF’.LL 
Ac Royal Bank, 11924J 3 1). L. IL 803 ; 
(19241 3 W. W. 11. 64 ; 6 C. B. K. 04.- - 
CAN. 

8000 vll. — — Appellate court — Ap- 
peal against iudgment tn favour of 
bankrupt — Judgment assigned by bank- 

i rupt to third party.] — Held: the trustee 
in hkpev. had a right to n*Hume the 
action in the inl4‘reHt of the estate.- - 
Fkukdman V. Hart, He Baitilk 
(1922). «« D L. R. 288 ; 2 C. B. R. 
630.--CAN. 

sj. Assent of insptetors— Whether 
necessary— Motion for directions.]— Ite 
Jacorson. Kx p. GOLDRICUO (N, B.), 
11927 ] 2 D. L. U. 363 ; 8 C. B. It. 258. - 

CAN. 

sk. Application for interim ii^- 
i unction — (J ndertaking ns to danmgrs . ] — 
Hetd : should be made binding on a 
trustee In bkpey. persounlh, wh« n 
suing in his olliciiu capaeity, unless tho 
ct. IS hatlslbul that the estate In his 
hands will be sufficient t<* iMisw«*r 
duiniiges. A trustis) is tuider no oblige • 
tlou to tak< Hueh a proeeedlng without 
proper Indemnity fn»ru the eiedltors. - 
Bui NNP.R’rt TutsrrK i». Buknm u, 
11923) 3 I) L. It. 1097 ; 52 O. L. It. 

' 371 : 3 C. B, it. 84.— CAN. 

sl. ^Hioht to take proceedings vndir 

I SlnttJHavkmptcy Act h ffeH of Federal 

jf/. )-l’rlor to tho date of tho com- 
menceiiKiit of the Bkp«’y- Aet, 1924- 
192S, an ordtr foi tho soqm»tratlf»n 
of the eMtato of P. was made in tho 
llkpey. Ct. of this J^fate. hubse- 
(,uentlv to that date 1 he nffieiul urHlgnoe 
hiid taken out anotleeof motion umlor 
Bkpev. Aet. 1898, s. 131. claiming 
against K. certain property as part, of 
tlio lianknipt’s c.stat o :--//» W : t he 
official assignee had, under the Htuto 
Bankruptcy Act. prior to the oom- 
nicncoment of tho Bankruptcy Aet, 
1024-1928, acquired tho right, & hart 
a duty imposed on him, tc institute 
tho proceedings under sect. 134 of the 
State Act. - He Parbonh (1928), 28 
S R. N. S. W. 575 ; 46 N. S. W. W. N. 
1.58.— A US. 

PART XXI. SECT. 8, SUB>8ECT. 2. 

im. Against holder of Hen note on 
chaUela— Description of chattels alleged 
insufficient.) — Held: the trustee hud 
no status to attack the lien note Ac 
it was valid as against him. Tbe 
holder of the note must, on demand by 
the tnistce, identify the chattels 
within ton days . — He Gaudrkau, 
Er p. Cakruthers (1922), 68 1). L. R. 
783.— CAN. 

8028 ii. A ction already brought by 

bankrupt.] — Held: It might he continued 
by the trustee. — B renner v. Amkuk' an 
Metal Co., [1920] 19 O. W. N. 239 ; 
55 D. L. n. 702 ; 1 C. B. ll. 375.- CAN. 

8084 II. Unpaid purchase price 

of shares — Sold by broker.] — Where a 
trustee In bkpey. gave shares belonging 

273 


to bkpt.'s estate to a broker to bo 
sold by him A: the broker became 
bkpt.: — Held: the trusNs) w'as en- 
UtltMl to sno tho purchaser for the iirioo 
of tho shares. — Finlavhon v. Ualidur, 
WiiiTK A: (’o., 7*V Thornton Uavidhun 
& Co. (1922), 70 1). L. R. 60.— CAN. 


in. Action io recover nwney fuild by 
bankrujd in breach of trust ) iiio 
trustee ill bkpoy. has no rigid of action, 
at least without authority from the 
cestvis t/iie trust, to recover trust 
money which was held by bkpt. ^c 
paid by him in Im'aoh of trust to 
otluTs. — S4i/rF.K Sc Arnold. Ltd. v. 
Dominion Bank. [1922] 2 W. W. R. 
280 ; 68 I). L. R. 757.- CAN. 

k i. Proceedings tn recover land 
actjuired collutrively by third jiarty .] — 
TUDHI’KIC, K’lO. r. I‘AliUK (1921), 42 
N. L. IL. 1. -8. AF. 


1 i. t*roccedinas to set aside tcrit- 
Issued by mortgagee to enforce security.) 
— An assiguinent under Bkpoy. Aet 
does not prevent, the holder of u intge. 
upon a vessel from enforcing nN 
seeunty before the Kxeh. Ct. lii 
Admit V., Ac a moiioii by the assignee to 
set aside tho wril of Hiiminons A' 
warrant of uire-l Issued in the et. hy 
tho inWee. against tho ship shotilcl hot 
(lismissiul with eoHts. i Ue mih tight 
of tho asslgin o unih'r Rkpey. Act is 
to defoinl the act Ion K, ho cannot 
otherwise Intitrfere tlu'ieiii. WniTis Ac 
Co. V. 'IMK Ionia (1!I22), 69 D. L. R. 
94 : 20 lOxeh. R. 327.- CAN. 


so. Procredinqs In impeach sale of 
gnofls uniter Hulk Sales Act. 1917.1 — 
He Pac kku, [19271 3 D. Ti. U. 330 ; 60 
(). L. 11. 402.— CAN. 


sp. J'roceedings to remrer debts - 
Presidency Touws Jnsolinnry Act.\- 
PrcHldency Towns Inriolvency Act, 
H. 7, Is not IIiiiILmI ill Its Het)pi« t<» iimttcrs 
In which the ’)t)b fill ass|gii(>(;, l)v the 
operation f)f tie lii<4olvenev l.iw’, claims 
a hlghet title than what tho Insolvent 
hinwelf would have had. Ac l,h»> ofHelul 
fwdgneo Is entitled to i»ro<*eed bv way 
of rnulion under seid. i In easos whore 
ho has a mont'y claim Agalnri- strangers 
to tho insolvoney, tho tinly limitation 
I plated on tho JurhiUctlon of tho In- 
I solveriev C:t. being that, when onec 
I the ofllelal assignee has surnmoiietl u 
witness, under sort. 36 of tho Aet, 
Ac that witncMM dlsputt'H his Indobted- 
ness, the official assignee has no option 
but toj»roeoed by way of suit. When* 
the ofllelal asslgnoo, stamling In no 
higher posltltm by reason of the speeial 
provisions of the In.solvoney law than 
tho bkpt. himself, seeks to ret over a 
debt wliich Is not udmitttsi.if Isa lo-iltcr 
of iliseretion ft»r tho jiitigo sitting In 
insolvoney whether in anv givtn case 
ho should deal with sucii a cl.jitn In 
tho Insolvency Ct. or refer It to tho 
machinery of the fndlnarv ets. — 
Official Ahhiosm- r. .Vauahimha 
Mudaliar (1920). I. ],. R. 52 Mofl. 
717.— IND. 

sq. Action vndir Hiaths by Accident 
Compi nsidumA < /, 1 90 8. J -The statutory 
rights of action, given to a person hv 
Deaths by Accldont Compensation Act. 
1908, docs not In the event of sueti 
person’s bkpoy. pass to tho nn)ri»l 
I asslgnoe under Bkpey. Act, lOO", 
H 61,- /Ar Richter, [1929] N, / i J- 

I — N t:. 
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Oases OOMa — 8167. English and Empibe Digest Supplement. 


8040a. .] — A. was In possession, on 

Oot. 23, 1847, of barges which had belonged 
to the bkpt. On Oct. 29, A. sold to B. A 
fiat issued Nov. 4 on an act of bkpcy. com- 
mitted Nov. 3. The barges were demanded 
from A. in Mar. 1848 ; — Held : the assignees 
could not maintain trover against A. upon 
counts stating the x^ossession of the assignees 
Af a conversion pending their title. — Stan- 
field V . Stapfe (1849), 13 L. T. O. S. 489. 

8051. Add. Annotation : — ^Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

8064. Add. Annotation : — Reid. Ord v. Ord, [1923] 

2 K. B. 432. 

8060. Add. Annotation :—Mentd. Howell v. Evans 
(1926), 184 L. T. 670. I 

8081. Add. Annolaiton : — Mentd. Ord v. Ord, 
[1023] 2 K. B. 432. 

8092. Add. Annotations : — Mentd. Bradford v. 
Price (1923), 92 L. J. K. B. 871 ; .Jones 
(Holloway) v. Woodhoiise, [1923] 2 K. B. 117. 

8007. Add. Annotation : — Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 646. 

8104a. Costs of carrying out order of court.] — 

Upon a motion by a tniateo in bkpcy. to 
which bkfit.'s wife was rcsp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
formed part of the proiiorty of bkpt. divisible 
among the creditors, Ac the ct. ordci-ed the 
wife to account on oath before a registrar 
for the furniture & to pay tlu* taxed costs of 
& incident to the motion. At I le end of the 
declaration & order a provision was inserted, 
at tlio request of, & by way of indulgence to, 
the wife that, with a view to the furmture 
being bought by or on behalf of the wife from 
the trustee at a valuation by an independent 
valuer to be appointed by the parties or in 
case of dillerence to be api)oint«*d by the 
]udge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furiiitui*e was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
bohalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s Bolrs.’ bill of costs, the taxing master 
disallowt^d as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
the ground that the costs relating to the 


purchase of the furniture by or on behalf of 
the wife under the valuation did not come 
within the ordler, Ac were not costs of carrymg 
it out. On a motion by the soils, to review 
the taxation : — Held : the taxation must be 
reviewed Ac the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order Ac 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent costs of working 
out the directions of the decree will be 
included.— -jBe Lavby, Ex p. Cohen Ac Cohen, 
[1920] 3 K. B. 625 ; 90 L. J. K. B. 31 ; 
[1920] B. AC C. B. 182 ; aubaeqtient proceedings^ 
[1921] 1 K. B. 844. 

8104b. Costs of transcript of shorthand notes 

of evidence.] — The trustee by motion applied 
against resp. to impeach certain transactions 
Ac gave formal notice by letter that he woidd 
road in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
rcsp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrelevant 
to the motion Ac reduced counsel’s fees 
accordingly. On motion for a review of 
taxation ; — Held : having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking Ac 
paying for the whole of the transcript, & it 
was liis duty to supply the whole transcript 
to counsel, accordingly, resp. was entitled 
to all the costs of Ac consequential upon so 
doing. — Re Marks, Ex p. Vann, [1923] B. Ac 
O. R. 92. 

8114. Add. Annotation : — Refd. Re Widt, [1920] 
Oh. 962. 

8115. Add. Annotation : — ^Mentd. Re Blyth Ship- 
building At Dry Docks Co., PorstcT v. Bljth 
Shipbuilding & Dry Docks Co., [1920] Ch. 
494. 

8138a. After-acquired property.] — An 

undischarged bkpt. can maintain an action 
in relation to aftor-acquirod propeity subject 
to the right of his irustee to intervene Ac 
claim it. — Dysteri?. Randall Ac Sons, [1926] 
Ch. 932 ; 95 D. J. Ch. 504 ; 135 L. T. 690 ; 
70 Sol. Jo. 797 ; [1926] B. Ac C. B. 113, C. A. 

8167. Add. Annotation : — Mentd. Manton v. 
Brocklebank, [1923] 1 K. B. 406. 


PART XXI. SECT. 8, SUB-SEOT. 6. 

8099 V. .1“ IJi KNS 

V. GitAifAM, 4 1). L. H. ini; 

.•iS O L. U. ‘220, 4 O. B. 11. 190.— 

CAN. 

8099 vi. Action 

oommeneed wUhmit obiainmo indemnity 
from ereiMora.] — Held: It It were 
neoeasary under Bkpcy. Act, ». 08 (S), 
Sc r. 64, that a special reason for awaid- 
inir costs a^nst the trustee i^rsonally 
should be aasixnod, it was the failure 
to arrange an Indeinnity boforo in- 
dulifing In Bpooulatiye lltltratlon know • 
Intr that he had no assets. — TnouNK v. 
CANADIAN STKKRINQ WUBKl. Oo., 
n9‘231 4 D. L. R. 11*7 : 52 O. L. R. 
460 ; 2 C. B. R. 446.— CAN. 

8099 vh. .J — Held: 

Bkpt'v Act, s. 68 (2), proTtdea tliat 

subjoct to the provisions of this Act 
8c. to Gmuud Rules, the costs of 8c 
inoidontal to au-v proceeding in ot. . . . 
shall bo In tlu disoretlou of the ot.” 
The word “ ct. ” has impliedly a wider 
meaning than thot chon in the inter- 
pretation clause, A the sect, applies to 
the Ot. of Appeal. In the present case 


the clause making the trustee pennon* 
ally liable should not be struck out. — 
We Kwono Tax Crono Co.’s Assign- 
ment (1922), 66 D. L. R. 182 ; (10221 
2 W, W. R. 229, mb nom. Canadian 
Ckkiut Men’s '1'rvbt Absocn.. Ltd. 
V. .T4NG Bow Kkk & Yin Sues, 
(1922), 31 B. C. R. 40.— OAN. 

PART XXI. SECT. 4. 

8106 iv. .] — If a creditor desires 

to proceed agaiubt the trustee in 
another province be must apply to the 
ct. having oiiginal jurisdiction for an 
ordot under Bkpcy. Act, «». 71 (2), Ac 
the Judge pos^ssing discretionary 
powers would be entitled to consider 
whether in all the circumstanoes it was 
advibuble to ask for the asslstanoe of 
a bkpcy. ct. In another province. When 
the ots. of any one province are seized 
with the adimnlBtratlon of an insolvent 
estate, they bhould not permit any 
other ct. to Interfere except with its 
leave or oonounvnoo . — lie Bryant, 
ISARD & Co., (19241 I D. L. R. 217 ; 
4 O, B. R. 317.— CAN. 

sr, Aehon to recover poeeeseum — 


Of partly huxlt ship — Por purpose of 
completion. J — A judm of the Bkpcy. Ct 
may grant an application for recovery 
from the trustee in bkpcy. of po<-Heb6iou 
of ships partly built & materials in 
connection th(>rowJtb, & the necessary 
portion of bkpt.’s building yai-d*, 
claimed by appet. under a lien to 
secure the completion & delivery of 
ships in accordance with bkpt.*8 con* 
tract Sc which prior to the order 
declaring the bkpcy. had been taken 
possession of by impot., Sc subsequently 
by the trustee. Such appet.. although 
not a ” creditor ” or “ secured 
creditor ” xmder Bkpev. Act, comes 
within the words any other person 
aggrieved by any act or decision of the 
trustee ” in sect. 39. — ll. t*. Hodcks, 
[19211 2 W. W. R. 388 ; 1 O. B. K. 
630.— CAN. 

St. Action for goods sold <t dr* 
Kerrrd.3 — Held: may be brought in 
the name of the oriemal creditor, not- 
withstanding that he has made an 
assignment for the general benefit of 
his creditors. — K rienrs v. SenAFTBK, 
(19191 1 W. W. R. 990.— CAN. 



Vol. V.— Bankniptcy. Cases 8168a-~8888a, 


8168a. S, P. Matthews v, Dickinson (1817), 7 
Taunt. 898 ; 1 Moore, C. P. 104 ; 129 E. R. 
100 . 

jlnnotatton Ckmid. Whitworth v. Hall (1831). 2 B. & Ad. 

695. 

8172a. .]— Owen v.Lavert (1900), 16 T. L. R. 

375, 0. A. 

8195. Add, Annotations: — ^Dlstd. Be Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. Consd. 
Huddersfield Fine Worsteds v, Todd (1925), 
134 L. T. 82. Mentd. Edwards v. Motor 
Union Insce., [1922] 2 E. B. 249. 

8200. Add. Annotations : — Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 545. Retd. Moatbchap* 
pij voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166. 

8276a. Action for specific performance of 

agreement — ^Tlme for disclaiming agreement 
unexplred.] — Puttock v. Daintey (1894), 
38 Sol. Jo. 273. 

8281a. To apply for Judgment In default of 

defence— Draft minutes to be shown to official 
receiver.] — Where after action brought a 
receiving order in bkpey. was made agaliiBt 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 


in the terms of the minutes, but directed that 
before it was drawn up the di*aft minutes 
should be shown to the oftlcisJ roroiver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should tliink fit. — 
Hatton v. Denison (1920), 70 Sol. Jo. 565. 

8290a. Defendant making substantial counter- 

claim.] — An action agoing a deft, who make.s 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayed pending the result of 
an application to adjudicate him bkpt. — 
Franco v. Dutto, [1923] W. N. 40. 

8304. Annotations : — For “ Itr Somes, Stewart v. 
Somes (1895), 73 L. J. 359 r«wl “ fie Somes, 
Stewart v. Somes (1895), 73 L. T. 359.’* 

8306. Add. Cilaticnia : — previous proceedings, suh 
nom. Be Somes, Stewart v. Somes (1895), 73 
L. T. 359, 0. A. 

8881. Annotation : — ^Por “ Mentd. Re Bjiglcy, 
[1911] 1 K. B. 817, C. A.,” road “ N.P. lie 
Bagley, [1911] 1 K. B. 317.” 

8332. For “ Held : it was necessary,” etc., road 
‘‘ Held : it was not necessary,” etc. 

Add. Annotation: — Mentd. Be A Bank- 
ruptcy Notice, [1924] 2 Oh. 76. 


Part XXII. — The Debtors Acts and Bankruptcy Offences 

Generally. 


8385. Add. Anvotalion : —Dhtd. CuiUni v. Ilcyl, 
Llf»30] 1 Oh. 510. 

8846. Add. Annotation : — ^Mentd. Rutter v. Rutter 
(1921), 124 L. T. 796. 

8848. idd. AnnoUdum : Consd. Cotton r. IJe%l, 
[19301 1 Ch. 510. 

8878. Add. Amiotnlion : — Reid. Green v. 

WeatheriU, [1920] 2 Ch. 213. 

8398a. Equitable assignor Undertaking to pay 


specific sum out of moneys to be received, j - 
An actum for tiio grant to pltf. by duff, of 
his proprietary Iniciesf-s jn an invention 
was compromised by an ordi'r on certain 
f-erniH. One of the terms was an undertaking 
by (left, to pay jdlf. a sum of Cl, 000 forth- 
with, which was duly paid, A: a further sum 
of C4,000 out of iho llrst moneys received 
by deft, on a future sale of his rights in ilu* 
invention. No iimo for the paynumi of the 


PART XXI. SECT. 5, SUB-SECT. 1.- C. 

h 1. /Md; bkpt. had 

no rijrht of ttetton, Kurh rljrht iKdrifc 
yefttod solely in the official ashifiruee. — 
Tl\fMlNOS r Tufadoold, 11923] N. Z. 
L. 11. 73.- N.Z. 

PART XXL SECT. 6. SUB-SECT. 1. 

a i. For <Ubt due from ont 

mernl}er of bankrupt ftrm.y—JI eld : after 
an anthorloed asslfnunent no such 
action could be brought against bkpt. 
without leave. — lie Taylor v, Lkvkyb, 
fl923J 3 I). L. n. 1134 ; 52 O. L. K. 
201 : 2 C. B. R. 390.— CAN. 

f i. Ba$ikruptry Act Amendment 

Act, 1923 (c. 31), 8. 10.1 — Re Cavaoian 
Hart Products, [19271 2 D. L. K. 

339 : 60 O. L. 11. 219.- 

f il. By Canadian creditor in 

foreign courL}~Held : the Superior 
Ct. of Quebec sitting in hkpry. had 

S ower to star proceedings Instituted 
I the United States by a Canadian 
creditor. — Re Mount Royal Lumber Sc 
Flooring Co., Morgan Lumber Co. 
r*. Scott, {1_927], 2D. L. R. 8C6 ; Q. R. 

( iii. .1 — l»RtBAO V. DWORSHIK, 

11929] 4 D. L. R. 1067 ; 1 W. W. R. 
23S : 38 Man. L. R. 25 ; 10 0. B. R. 
294.— CAN. 

PART XXI. SECT. 7, SUB-SECT. 1.— A. 

8237 vU. .1 — A trustee to whom 

an assignment has been made under 
Bkpey. Act may, with the permission 


I of the litHpectora, under wirt. 20 (1), i 
piocved with au action begun by ' 
I debtor before the aNHignmont, without | 
I any leave to proceed, so far us bkpey. 

prooeodmgH are conoemed. But the ! 
I trustee cannot prtxx'ed with the action | 
lutho name of Uie insolieut, nor in his i 
own name, but only in theotficia] name 
* the trustee. — Re Brenner (N.) Sc 
1 Co., Ltd., [192J1 49 (). L. U. 71 ; .S8 
I U. L. R. 640; 19 O. W. N. 445.— 

PART XXL SECT. 7, SUB-SECT. 1. - B. 

Di i. .1 — Whore an assignee in 

insolvency elcete, under Ipjolveney 
I Art , 1915, s. 176, to abandon a aommoa 
] Law action oommonced by the Insolvent I 
jiior to his InsolYency, the action may 
be stayed until further order by the 
ct., but should not be dlsmissod, as 
a dismissal of t4ie action might be 
pleaded in bur as rea jttdicala In a 
future action by the insolvent, should 
such an action be commenced by him 
after he bos obtained his cortiflc/ate of 
discharge. — Millank v. Prehident, i 
ltc., ok Shire of Heidelberg, 11928] 
V. L. R. 62 ; [1928] Argus L. 11. 6.— 
AUS. ' 

PART XXL SECT. 8. 

n i. Order giving credUor right 

io bring jurooudtnqa — Appeal from ~ A 
Judge sitting in bkpey. havbug grai^ted 
I a petition by resp., midor Bkpey. Act, , 

I s. 35, to be aathofrieed to take oertain j 
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pi'uccediugM in the iiurtut of Ihe ttiistoo, 
but at iesp.*s own uxiamse Sc risk, Uie 
Ct. of K. B. biJd it was a mcro pro- 
ps ratory Judgment Sc one not bubjoct 
to lliH control of that ot . : 
siiccial leave to ax>pottl to the Supreme 
Ct. of Canada shoiud not be granted.- - 
Mfrcdanih Ba.nk ok Canada 
Avgerb (1921), 67 D. L. K. 604 ; 62 
S. C. ll. 354.— CAN. 

q J. — aside prtdereniial 

transariiona - Rights of credUors not 
Joining tn aciion.l — field: orodltois 
attacking transactions. Sc taking all 
the ncA, cannot bo compelled, in the 
event of success, to share the fruits of 
their success with those croditois who 
docilnod to share the ilsk. — Re LoNf. 
MORE (1922), 52 O. L. R. 570 ; .( 

C. B. R. 200.— CAN. 

r i. To proceed nnth op/Hot 

— I'o I*nvy C(Yunnl.\- Ubrn em 
creditor applied tor Sc obtalnMj un 
ordor imder Bknoy. A(t, s. 35, allf" "”: 
him to proceed, in the name of tbo 
trustee, but at his own t xponso Sc for his 
own lN*noflt • — f/(ld : an appeal to the 
iHrlvy CounclJ did not he. — lie Andrew 
Motherwell oi Casauj^ Ltd. (1924), 
55 O. L. R. 294 ; 5 C. B. R. 107.— CAN. 

PART XXII. SECT. 1, 8UB-8EGT. 1 

1924 Adr— ’Right to dischaig 


Ihscreiron of cotirf.l^PlNO Lu 
— -Vise, [1929] 3 D. L. R. n ' 
. R. 876 : 52 Can. O. c r 
CAN. 


Paul Wire, 

2 W. W. ~ 

41 B.C. R. 64. 



Cawi 8898i— 8476. Enoush and Eiipibx Digest Supplement. 


Bum in question was fixed by the under- 
. taking. At the date of the order pltf. was 
aware tl\at deft, had already disposed of 
half his rights. Pltf. having learnt that 
deft, had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments &, tliat he had used the 
amount rec(‘ived for his own purposes in 
breacli, as the ct. found as a fact, of Ills under- 
taking, moved the ct. for the committal of 
deft, or the issue of a writ of attachment : — 
Held : (1) the undertaking to pay the £4,000, 
being an undci'taking to pay a specific sum 
out of the moneys to be received in re.spcct of 
a future sale, constituU^d a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft, had cornmitiod a breach of his 
fiduciary duty to jiltf. Tli<* act of deft, 
therefore brought the ease within the third 
exception to Debtors Act, 1800 (c. 02), 
s. 4 ; (2) ilie undertaking to pay out of the 
first inimeys rt'ceived could not be construed 
as an order to pay foithwith or within a 
iix(‘d time after receipt within 11. S. C., 
Ord. 'JJ, r. 6, & therefore the order for coiii- 
iiiittal or for leave to issue a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moneys 
remaining due. — Cemw v . Heyl, LDldhj 
1 Ch. 610 ; 00 L. J. (’h. 280 ; 148 L. T. 10. 

8408. Add, Annotation : — Refd. Jenk'ns v. Jenkins, 
[1928] 2 K. B. 601. 

8410. Add. Annotation : — ^Mentd. Jordy v. Vander- 
pump (1020), 04 Sol. Jo. 324. 

8436. Add. Annotation : — Consd. lie Whaley, Ex p. 
Official Receiver, [1021] 2 K. B. 023. 

8435a. Motion to commit by official receiver 
acting as trustee — Necessity for affidavit.] — 
Bkpts. were musical artists, ic on Sept. 10, 
1020, the registrar made orders for each of 
them to pay £4 a week out of their respective 
Bultu'ies under 1914 Act, s. 51 (2). On 

Jan. 13, 1921, upon the application of the 
official receiver tis trustee, under sect. 53 (1) 
of the Act, n(» trustee having been appointed, 
it appearing to tlie ct. that bkpts., os 
[lartnei's, were then in receipt of at least j 
£200 a week under a contract with tiie A. tk>., ( 
the above orders were varied, orders were ‘ 
mudu that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weekly £25 out of his salary to the official 
receiver during the bkpey., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 
Appeals from these orders were dismissed by j 
the Ot* of Appeal. Bkpts. having made 
default in payment of instalments under the 
orders, the official receiver as trustee applied 
for a committal of bkpts. for contempt of ct. 
under sect. 22 (4) of the Act. It was 
objected tiiat each application should be 
supported by affidavit not by a report of 
the official receiver : — Held : the official 
I'eceiver’s report was sufficient e\idence in 
support of the application in each case, Ac an 


order for committal must be made. — Re 
Whaley, Ex p. Ofeicial Bbceiveb, [1921] 
2 K. B. 623 ; 126 L. T. 511 ; 8ub nom. Re 
Whaley, Ex p. Official Receiver, Re 
Scott, Ex p. Official Receiver, 90 
L. J. K. B. 892 ; 37 T. L. R. 646 ; [10211 
B. & C. R. 1. 

8489a. Application by agent for un- 

incorporated association.] — In an action by 
pltf. against an unincorporated body & 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel. Judgment was given in the High 
Ot. for deft, with costs. On a bkpey. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bki)cy. ; 
but' this petition was dismissed by the 
registrar as being wrong in form, on the 
ground {inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. &. others, whereas such an assocn. 
cannot sue or be sued, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., A the county ct. judge ordered 
l>ltf. to pay by instaliiKmls the sum due 
under the judgment of the High Ct., together 
with the costs of the summons : — Held : 
(1) as procedure by judgment summons is a 
modi* of enforcing a judgment directly 
in connection with t he action, as distinguished 
from a bkpey. petition, which is not, the 
county ct. judge liad jurisdiction to make 
the ord(*r ; (2) the death of one of the suc- 

cessful defts. since the judgment did not 
rimder it necessor> for the survivors to 
obtain tlie leave of the ct. before they could 
enforce the judgment. — Bundy r. Motor 
(Jah Owner Drivers’ Assocn. (1930), 143 
T. 334 ; 46 T. D. K. 422, 1). C. 

8447. Add. Annotation: — Refd. Smytho v . Wiles, 
[1921] 2 K. B. 66. 

8448a. Summonses against co-respondent — For 
damages & for costs — Priority.] — Where dam- 
ages & costs are awarded against a co-resp. 
^ petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of tlie payment of 
costs first. — He Winter. Ex p. Williams 
(1927), 44 T. L. R. 41 ; 71 Sol. Jo. 1002. 

8449. Add. Annotation : — Consd. Re A Debtor, 
[1929] 2 Ch. 140. 

8451. Add. Annotation : Refd. Bundy c. Motor 
C’ab Owner Drivel's’ Assocn. (1930), 1 13 L. T. 
331. 

8469. Add. Annotation : — Mentd. Campbell v. 
Campbell, [1922] P. 187. 

8463. Add. AimoteUiorut : — Refd. Edwards v . Porter 
(1924), - 
11929] 2 

Uannevig, [1921] I K. B. 336. 

8467. Add. Annotation Refd. Bundy v. Motor 
(.^ab Owner Drivers’ Assocn. (1930), 143 L. T. 
331. 

8471. Add. Annotation : — Refd. Nesom v . Metcalfe, 
[1921] 1 R. B. 400. 

8475. Add. Annotation : — Reid. Nesom r. Metcalfe, 
[1921] 1 K. B. 400. 


PART XXIl. sect. 1. SUB-SECT. 640 ; 1 W. W. IL 583 ; 23 S. L. R. 319. 

B. —CAN. 

•a. H7io may 7nakt order for payment PART XXII. SECT. 1, SUB-SECT. 6. — 
— Aot local master. 1 — Bkaver Lumbeb D. 

Co., Ltd. r. Bkunnuu, [1929J 2 U. L. K. ab. Attachment in default of payment 
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— NotxcUhsUmdiny assignment tn bank- 
ruptcy.}— He Qlsncboss, Joxks V. 
Qlsncross (N. B.), 11929] 2 1). L. H. 
S80.— CAN. 
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8501. Add, AnnotaHtm : — ^Retd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

Metcalfe, j 8506. -Idfef. — Apld. Morriasi». Winfor, 

lUKlOl 1 K. B, 243. Memd. Freeborn 
Loeniin^ (1925), 89 J. P. 179 } MorrisH v. 
Winter (1929), 45 T. L. B. 643. 


8479. Add, AnnotcUion : — Refd. Nesom v, Metcalfe, 
[1921] 1 K. B. 400. 

8480. Add. Annotation ; — Retd. Nesom v. 

[1921] 1 K. B. 400. 

8484. Add. Annotation: — Consd. Nesom v. Met- 
calfe, [1921] 1 K. B. 400. 

8485. Add. Annotatioti : — Consd. Nesom v, Met- 
calfe, [1921] 1 K. B. 400. 

8486. Add, Annotatioti : — Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. 

8496a. Evidence of means — Sufficiency of 

evidence.] — Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for 
a committal order for non-payment of the 
instalments, the elTectivo “ order or judg- 
ment ” is the instalment order & not the 
original judgment, & on the application for a 
committnl order the judge cannot make the 
oriier unless he has affirmative evidence of 
means since tlie date of the instalment 
order, is not entitled to rely on the evidence 
previously given on tJie hearing of the [ 
application lor the instalment order, nor on i 
his disb(*lief of debtor’s evidence denying 
means, unleas there is reasonably direct . 

^ since the date of the in- | 

stalment order. — N esom MEn’i’ALKE, [1921 1 

1 K. B. 400 j 90 L. J. K. B. 273 ; 124 L. T. ' 
GOO; 37 T. L. K. Ill, 1). C. ' 

8499a. Sufficiency of evidence of 

debtor's means.] — Prohibition r(‘fuKed. — 
Kdwaud V. Wyvill (1885), 2 T. L. K. 210, 
(\A. 


8511. Add. Annotation : — Mentd. Gilbert v. Gil- 
bert & Boucher, [1928] P. 1. 

8513. Add. Annotation : — Consd. Nosom v. Met- 
calfe, [1921] 1 K. B. 400. 

8521. Add. Annotation: — Consd. It. v. Central 
•Criminal Court JJ., Ex p. L. C. C., [1925] 
2 K. B. 43. 

8534a. Intent to defraud —Burden of proof.] — 

On the hearing of a charge against bkpt. 
under 1919 Act, s. 151 (4) (5), proof that dett. 
hiiS been in possession of property to the 
value there specified does not throw upon him 
the burd»‘n of showing that he lias not con- 
cealed or fraudulently removed any part of 
it afk'i* or within six montlis before tlie piv- 
sentation of the pc‘tition ; but proof tliat 
during that period deft, has concealed 
removed a part of his property to that value 
throws upon him the burden of showing tluil- 
in doing so ho had no intent to deCraiid.- 
11. V. BiUXTON PlllSUN ((loVEUNOll), Ex p. 
SiiUHE, (192GJ I K. 11. 127 ; 95 L. .1. K. B. 
301 ; 131 L. T. 317; 28 Cox, C. C. 120; 
[1920] B. &C. U. 1, 1). C. 

8562. Add. Annotaii,m : — Mentd. R. v. Manclu’Htor 
Jjocal Profltooring (Jomrnitt<*o, Ex p. L. A Y. 
lly. (1920), 80 L. J. K. B. 1089. 

8565a. - U. r. Dohiunoton 

(1927), 20 (V. App. Hep. 1, (5. C. A. 


PART XXII. SECT. 2. 

k i. - — — .l-Toou: r. IfKNVh* 
UKUHV (P. E. I.), 1192S] 3 I). li. U. 38. - 

CAN. 

k ii. .] — Fraud ulcut Dohtor<» 

Aire.Ht Art, K. S. O., 191-1 <c. 83), onacta 
that b<‘for« a writ of cn. sa. will bo 
ihHUod, It mu>.t bo abown that debtor 
has been jrmlty of au inU'iit to dofniud 
bin credi1(*r». Wbero dublor bad , 
HHsijrned all hia jiniperty for tbo bonolit 
of hia cn^ditoi-h IC then loft Ontario He I 
had BUbB0qu«*utly roturned with tho 
object of buttling pltf.’H cluiiu & had ] 
resided uumolehtcd ui Ontario for 
Horao time : — /frld : no fraudulent 
intent shown. — C anada Lmtuint Co. 

V. Gaffni.\, 11923] 4 D. L. U. 594.— 

CAN. 

k iii. U ruler Absconding Debtor s' 

Act. R. S. O., 1877 (c. 08)— PeM must 
be due V'hen tcrit issued.] — Ktlk v, 
IUUNB8 (1883), 10 P. II. 20.— CAN. 


PART XXII. SECT. 3, SUB-SECT. 1. 

8534 iv. /Prosecution — In wJiut 

court .] — Upon a motion to quash the 
orders of a police magistrate on the 
groimd that only a Judge In bkpey hud 
power to act in such a case ; — I/rld: 
Biuce the offence was an indictable 
offence it ought to bo prosoouted & 
carried on under the Criminal Code 
like any other offence of a criminal 
nature, & motion dismioBed. — Ii. v. 
Rot. [1923] 2 D. L. li. 1182 ; 39 Can. 
Crlm. Caa. 347 : 4 C. B. li. 90.— CAN. 


q I. /Prosecution an abuse of 

process .] — Where criminal proceedlnga 
against a debtor for fraudulent con- 
cealment are not taken in vindication 
of public justice but wholly beoatwe 
of his refusal to comply with a demand 
from his creditors to “ dig up the 
money or take the consequences," the 
prosecution is an abuse of process 


which tho cts. cannot countenaneo. [ 
The criminal cts. arc not to be held 
in Urronm over alleged tlebtorn. 

U. V. llKU. (11. C.). 11929) 3 1). I.. I{. 
9.31 ; 2 W. W. li. 399 ; 61 Can. Cilrn. 
CttH. 38K.— CAN. 

( 1. .] — To Justify a 

conunittul of a Judgment debtor under 
ArK'Ht it Iinprlhonineiit for Oebt act 
lor coneeallng or making away with his 
property ** iii order to defeat, delay 
or ihifraud hl« cn’dltors or au v of them, 
a fruudulent iiiteiit inubt he nhown. 
Neither duo & waHonuble appropriation 
of piopcily or luooine to the inulnte- 
iiAiicje it health of hiiiibelf A hlH family, 
aceording to circuniHturioes, nor, of 
theinmdves. Improvidence or " great 
careJeHbueBS " In exp< ndlture, Inipoil a 
fraudulent intent. (’ontluuoUH wilful 
ft extravagant squandering of debtor’s 
income in self-indulgence might ho 
carried to such a degree us would 
manifest a fraudulent Intention to 
contravene tho statute. — G utlkk v. 
OHifTKY, [19211 1 W. II. 680. — 
CAN. 

t ii. .)— AffldavitH 

used on an applicatjori for a writ of 
attachment unucr Absconding Debtors 
Act, K. b. ti., 1920 (c. 68), s. 3, alleging 
that defts. were " badly involved " fit 
" hnanctally embarrassed. ’’ setting out 
a ne\\spaper advertlHemeiit by defts. of 
curtain chattels lor sole & giving 
depononta’ opinions from their ** ox- 
iK.*rienc4) *' in dealing with defts. that 
they were attempting to sell with 
intent to defraud creditors- — IfeUi : 
iuMufflclcnt to Justify granting tho 
application. — Canadian Bank or Com- 
MFJKCK e. Kknzik, [1923] 2 W. W. U. 
993.— CAN. 

t 111 . .}— Z/fW the 

affidavit of pltf. stating merely that ho 
had good reason to believe & did verily 
believe that deft. ** has assigned, traus- 
feired & disposed of his personal 


property & effects b> a bill of sale 
with intent & design to defraud his 
erodltoi-B ’’ was jiiKulllcient. The affi- 
davit iniiHt show " such facts Sc cir* 
cniristanoeH as form the grounds of 
such beliefs," as r(‘qulreil by the 
K. B. Dlv. Itulos.- Dow r. Davairnt, 
11923) I D. L. It. 772 ; 32 Man. h. It. 
402 ; 11922) 3 W. W. U. 1119.-- CAN. 

t Iv. .)-- On a proheeutlon 

under tho Crinilnu) (Jo«h), s. 417, the 
inUmt U not the elTeet Is to bo looked 
at. Si, where the < ITect of a, uoiivoyunce 
Is merely to prefer one credJlor over 
anothei, tho intent to prefer not being 
uii intent to defraud, tliore is no olfeiKM^ 
- It. V. CttKW, 11020) 4 D. L. 11. 841 ; 
46 Cun. Criin. Cas. 123 ; 69 O. L. It. 
201.- CAN. 

0 i. (Jiving undue preference.] — 

A., convlf:ted of a contra vent Jon of 
Insolvoiicy Act, 32 of 1916, s. 139 (3), 
had shortly before lie surivnderud bis 
estate made payment s to two creditois. 
& there w-as no proof to lebut tho In- 
ferrmee that ho Intended to prefer tlicM* 
creditors : —Held : the conviction hlieuld 
bo sustained. — H. v. Ihmail (I920j, 
App. D. 31U.~S. AF. 

PART XXII. SECT. 3, SUB-SECT. 2. 

8544 11. Insnlfftirt/ .itt. 32 of 

1916, ». 136 (3).J- The ofTeme ricufrd 
by this bcct. coni'ist.'i in tin di'^posul by 
Inaolvent otlienvJHe than in the ordmaiy 
course of business of pioptity )\hich ho 
has obtained on <i»'dii, A tlie Jury 
should bo dlrecUd «o coiillno thoir 
attention to the mode of disposal of 
the property puridiascd on crodlt,— - 
It. r. Ahkaiiamhon (1920), App. D. 
283.— S. AF. 

PART XXII. SECT. 8. SUB-SECT. 3. 

8555 ii. .]— PaRAK v. It. (1919), 

40 N. L. B. 828.— S. AF. 
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8671. Add, Annotation : — ^Mentd. B. v, Manchester 
Local Pcafiteering Committee, Ex p, L. & Y. 
By. (19^, 89 L. J. K. B. 1089. 

8576. Add, Annotation : — Mentd. H. v. Manchester 
Local Profiteering Committee, Ex p, L. & Y. 
By. (1920), 89 L. J. K. B. 1089. 

8583. Add, Annotation : — Mentd. B. v, Pickering 
(1921), 15 Cr. App. Bep. 175. 

8687a. Obligation to disclose bankruptcy abso- 

lute.] — The obligation impoeed bv 1914 Act, 
K. 155 (a), on an undischarged bkpt. to disclose 
his position to the person from who^ he 


seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable gro^^ 
to believe that it has been conveyed, if in 
fact it had not. — B. v, Leinster (Duke), 
[1924] 1 K. B. 311 ; 93 L. J. K. B. 144 ; 130 
L. T. 318 ; 87 J. P. 191 ; 40 T. L. B. 33 ; 68 
Sol. Jo. 211 ; 27 Cox, C. C. 674 ; 17 Cr. App. 
Bop. 176 ; [1924] B. & C. B. 78, C. C. A. 

8633a. Bankrupt guilty of gambling — Severity of 
sentence.] 11. v. Brewin (1926), 19 Cr. App. 
Bep. 164, C. C. A. 


Part XXIII. — Compositions and Schemes and Deeds of 

Arrangement. 


8645. Add, Annotations : — Apld. Ee EUis, [1025] 
Ch. 564. Refd. Huddorsfleld Fine Worsteds 
V. Todd (1025), 42 T. L. R. 62. Mentd. Re 
Lee, Ex p, Grunwaldt, [1920] 2 K. B. 200 ; 
Re A Bankruptcy Notice, [1924] 2 Ch. 76. 

8645a. To entertain claim to enforce right 

adverse to deed — Creditor not entitled to 
benefit of deed.] — In 1922 applt. entei'ed into 
the employment of debtor as manageress of 
liis business, & os a condition of such employ- 
ment she lent him a sum of £500 for the re- 
payment of which he gave hei a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
tlie benefit of liis creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
pare, three named creditors of the third 
part, & ‘‘ the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘ the creditors ’ ” of the fourth 
part. Applt., w'ho refused to consent to the 
deed, applied imder the above sect, for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trustee should hand over & 
execute such documents os might bo necessary 
for the purpose of transferring the share Ac 
interest to applt. Tlie registrar in bkpey. 
dismissed the application on the ground that 
he had no jurisdiction under the sect, to 
entertain it. On appeal: — Held: (1) the 
object of the sect, was to provide a trustee 
or cestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 


administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Div. under R. S. 0. 
Ord. 55, r. 3 ; (2) applt. was not a creditor 
entitled to the benefit of the deed ; creditors 
so entitled wore those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt. ’s claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed wdthin the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed. — 
Re Ellis, [1925] Ch. 664 ; 41 T. L. R. 474 ; 
sub nom. He Ellis, Ex p. MY’rrENAEBE, 94 
L. J. Ch. 239 ; [1925] B. & C. R. 81 ; sub nom. 
Re A Deed op Arranoemknt (No. 9 of 
1924), 133 L. T. 300, C. A. 

8645b. Under 1914 (Deeds) Act, s. 11 --To extend 
time for giving security by trustee.] — The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
bcci. within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner. — Re Early, Smith & 
Pavky, Ex p. Trustee (1928), 98 L. -T. Ch 
34 ; [1928] B. & C. R. 113. 

8653a. Proposal In writing under 1914 Act, s. 16— 
Necessity lor signature by debtor.] — The 
dm*ctioii contained in 1914 Act, s. 10, that 
a debtor intending to make a composition 
wdth his creditors or scheme of arrangement 
shall Kxlge wutli the official receiver a pro- 
posal in writing “ signed by him " must be 
taken literally, in the sense that the debtor 
must sign himself ; signature by his solicitor 
on his belialf is not sufficient. — Re Blucuer 
(I'lUNCE) (1930), 47 T. L. R. 19 ; 74 Sol. Jo. 
736, C. A. 

8665. Add. Annotation : — Refd. Everett v. Griffltlis, 
[1924] 1 K. B. 941. . 


PART XXII. SECT. S. SUB-SECT. 6. 

sv. Procedure for oommenrvng dr 
varruino on prosecution.] — Where bkpt. 
iH ('barged with ludiotable offeuocs 
under Rkpo 7 . Act, s. 89. & ordera to 
prost eut« are made under sect. OS, the 
prosecution must be oommonoed & 
ourrlud on under Oriminal Code, & a 
iuntioo oi the peace or polloo magistrate 
has juiisdlciion to roooive the inlorma- 
tion, hold the preliminary InvesUga* 
tion & commit fur trial. Upon a com- 
mittal if the Judfco u bo mado the order 
presides at the trial, ho acts not as a 
judge in blmcy., but as n Judge of the 
Supreme Ot. — it. (Kmkrv) r. Roy, 


[19231 2 W. W. R. 400.— CAN. 

PART XXIII. SECT. 3, SUB-SECT. 1. 

sw. Meeting duly summoned not held 
— Meeting held on following day — No 
proper adjournment of first meeting.] 
— field: tno meeting was UTegularS: all 
business done void, because the nrsc 
proposed mooting was not adjourned 
aooordiug to the rules. — Re Wholksalr 
Qbockbs, Lti^., [1923] 2 D. L. R. 491 ; 
3 C. B. R. 050.— CAN. 

PART XXIII. SECT. 8, SUB-SECT. S. 

m i. Wife of bankrupt.] — The 

wife of bkpt. is not barred by her 
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status as wife from votiag on a resolu- 
tion to wind up her husband’s estate 
under a deed of arrangement, although 
the efleot of the resolution is to prevent 
the election of a trustee. — M aonauoht 
V. SlKVWRlOHT. [19271 8. C. 286. — 
SCOT. 

8077 U. Proxy for 

company.] — A proxy need not be under 
the oo.’s seal, unleas ezpreealy required 
by the Act of incoiporation, or by the 
artiolea of aasoon. ; if it is so required 
the burden of establishing its neoesaity 
is on the person alleging it. 

A proxy which purports to be sisned 
by the oo., under which is subscribed 



VoL ?.--Baiikniptoj. Oases 8700— 8778a, 


8700. Add. Annotation : — ^Mentd. R. v. Minister of 
Health, Ex p. YafEe, [1930] 2 K. B. 98. 

8708. Add, Annotation : — ^Mentd. Sevenoaks 

U. D. 0. V, Twyn^, [1929] 2 K. B. 440. 

8706. Add, Annotation : — Mentd. Sevenoaks I 

U. D. C. V, Twynam, [1929] 2 K, B. 440. i 

8716. Add. Annotation: — ^Mentd. Sevenoaks 

U. D. C. V. Twynam, [1929] 2 K, B. 440. 

8734. Add. Annotation Mentd. it. v. Minister of 
Health, Ex p, Yaffe, [1930 J 2 K. B. 98. 

8751. Add. Annotation : — Mentd. Sevenoaks 

U. D. 0. V. Twynam, [1929] 2 K. B. 440. 

8758. Add. Annotation : — Held. Sevenoaks TT. D. O. 

V. Twynam, [1929] 2 K. B. 440. 

8768. Add, Annotations: — Held. Re Ellis, [1925] 
Ch. 664 ; Huddersfield Fine Worst.eds v. 
Todd (1925), 42 T. L. 11. 62. Mentd. Re Loe, 
Ex p. Grunwaldt, [1920] 2 K. B. 200 ; Re A 
Baz:^uptcy Notice, [1924] 2 Oh. 76. 

8771a. Unstamped deed — Admissibility in evidence 
— To prove non-registration.] — Re Sil\w, Exp. 
Official Receiver, No. 431a, ante, 

8778a. .] — In 1904 debtor who was 

heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instru* 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in consideration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise wore 
to be stayed & to accept payment of their 
debts by instalments Ac to release debtor 
from aU claims or demands in respect of their 
debts. The instrument provided that no 
document execut^'d by debtor should be 
registered under the above Act. A number 
of the then creditors including appet. assenWd 
to the instrument, which was never registtu’ed 
under the Act. 'Pho arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appet. receiving pro rata 


amounts on his debt between Aug. 1905 Ac 
July 1917. The debt carcied interobt at 
4 per cent. & the payments under the arrange- 
ment to appet. were not sufficient to cover 
the interest so that an amount exceeding the 
original debt was still owing ■"- “77“^ 

Fob. 1019, an administration order under 
1914 Act, 8. 130, was made upon a creditor's 
petition for the administration of deceased 
debtor’s estate as being a person who liad 
died insolvent, At tho estate was being 
administered by the official receiver. At tho 
time of debtor’s death there was in the hands 
of the trustee under tho instrument a sum 
of £465 8s. 3d. which tho official receivor 
claimed on the ground that it formed part 
of tho general estate of debtor, AS the triisfoo 

S aid the amount to him upon the terms tliat 
le official rt^ceivor was to be in the same 
position as he would have been if tho money 
had remained in the trustee’s iwiiids. On a 
motion by appet. for a declaration that tie' 
£465 8.9. 3d. was held by the trustw on behall 
ot tlio assenting emditors, including appc't., 
was divisible amongst them, & that appet. 
wjis entitled to prove in tho administration 
of tho estate for the balance due to him 
from debtor after giving credit for <ill sums 
received or receivable under the arrangement : 
— Held: (1) tho instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
pronerty by debtor for the benefit of lus 
croaitors generally Ac also upon tlm ground 
that it was an agreement fur a composition ; 
(2) not having been rt'gistered it was void 
under sect. 5 of the Act ; (8) ns the instru- 
ment was void it created no trust !vr fho 
benefit of iJio creditors, Ac the trustee under 
fho instniment held tho £465 89. 3d. to tho 
use of tlto olYU'ial recc'iver os the rojU'esenta- 
tive of d(*l)tor, Ac was bound to i’ei)ay it to 
him ; (4) as the only direction to apply the 
money received by the trustee uas contained 


tin,* name of tho person A\ho aSixott tho 
hignaliiro of the 00 . A who no dest nb< h 
hurmeU that the chairiiiun can conohulo 
ho is an ofllctr or employee of the co., 
is pnmd faeie fvulenco of ant horit v, &. 
the chairman bhonid rr*Oi'ive it Hi pcnnlt 
tho person immod therein to vote. — 
Re MrCounuKT, Re SrpArroN & 
OuBKvaHiKLP'a, Ltd., [10241 4 L. L. K. 
1227 ; [1024] 3 W. W. It. 587.— CAN. 

8682 i. /n respect of what debts 

— UnlvjuidateH damaoes. ] — Wlioro thei e 
is a claim for unliquidated damages, 
they must be asseosed before the 
claimant can have any right to vote. — 
he AKDKJSW MOTOEnWELL ESTATE, 
[1923] 4 D. L. K. 98U ; affd. 25 O. W. N. 
S59.— CAN. 

8682 il. .y-Hdd: 

valuation by the ct. a condition pre- 
cedent. — Re Arthur Fuei. Co. (Man.), 
[19271 1 D. L. H. 646 ; [1927] 1 

W. W. R. 168.— CAN. 

8684 iv. .1 — Since Bkpcy. Act, 

1921 (o. 17). B. 12, Bkpcy. Act, 1919 
(o. 36), 8. 13 (3) must bo construed as 
meaning that in the calculation of 
proved debts, the two-thlrda In value 
may be oomposod partly of debts loss 
than 825, but as regards voting, 
creditors whose claims are less than 
825 are to be excluded. Under 
Bkpcy. Act, 1919, s. 42, no one whose 
claim Is for leas than 825 may vote. — 
Re Bduebiro Fashion Shops, Ltd., 
[1921] 59 D. L. K. 549.— CAN. 

sa. Appeal from decision of chair- 
man — RUtkts of creditor who has not 


JiUd proof at hrne of wtilom.)-" 
oicdhoi iH cutKlid to »*x<'ivihO his liglitn 
nrovido<l he has diilj ppo\en bin claim 
in accordance with likp< y. \<t & 
Ituios prior to tho liefuing ut the 
appeal. Tho ct. may udjouiit the 
hearing ot the ui>ihmi( to pirmit of 
•luch pioof, i>rovidcd that tlio ciiditor 
has not delayed unreasunahly in 
making it.- -Ri McCJonimki . Re Hhiat- 
TON & OUKHNSmi LTirt, Lll»., [1924] 
4 D. L. K, 1227 ; 11924] 3 W. W. U. 
587.— CAN, 


sb. On technical grounds — 

NecessUy to raise objecti^ before 
derisum given — iHscretion of court .} — 
Re McCounKEV, Re Stratton & 


GKEENSiiiikLOS, Ltd., [1924] 4 D. L. U. 
1227 ; [1924] 3 W. W. R. 687.- CAN. 


• 0 . Application by creditor to be 

added or suodituted as appellant .] — 
Not allowed, since the latter creditor 
had a right of appeal, & the rlghta 
of the creditor applying to 1x3 aaded 
would not 1)0 affected by tho non- 
Jouidor or non-substitution. — Re 
McCkJCTBREY, Re Stratton & Green- 
shields, Ltd., [1924] 4 D. L. R. 1227 ; 
1924] 3 W, W. R. 587.— CAN. 


sd. That creditor entitled Ut vote — 

Objection at meeting.Y— field : not a 
condition precedent — Re Arthur 
Fuel Co. (Man,), fl997) 1 D L. R. 
646 ; [1927] 1 W. W. R. 158.— CAN. 


PART XXIII. SECT. 5, SUB-SECT. 1. 
ak. Effect of .] — A composition or 
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scheme of arrang* ment . though ap- 
proved i)y thi» ol. A: l)y statute hinding 
on all tljc cuxdfois, Ik at IfottoTu only 
a eoiitrurt lictwocn tho pnitleH. 
Oicddors’ rlghiH uro only Huspt'ndcd 
duilng tlio (xmipoKltlon period. There 
is no obligatlun, 1 ck>v 1 or raorat, which 
can dollar tho coiiipositiou cividlt-ors. If 
tlie oompoBition na'i lioen auuuilcd. 
from claiming to rank on tho oHsets of 
the cstai«3 pari passu with the creditors 
whoso claims have arisen since the 
composition. — Re Lii'mon, 11924] li 
D. L. R. 761 ; bb (). L. R. 215 ; 24 
O. W. N. 382.— CAN. 

»m. .]--lIeld: a Judicial hypu- 

thco upon real assotH of debtor, r< • 
suiting from registration, was post- 
poned to an authoriHefl asKlgnmont 
Bubsequontly made by dobtor for tiu* 
benefit of bis creditors. — 1 lo v a i I J v n k 
OF Canada r. Lartje, 1192'<J A 
187 ; 97 L. J. V (\ 4» . Hi h T 
562 ; 44 T. L. R. 207 - CAN. 

ip. Authorised aseupiment by part- 
ner on behalf of firm -Vo auffn^y by 
other partner 1 — Ilibl • invalid. — Re 
Squires BitonrEiH, [1922] 3 W. W. R, 
30 ; 68 I). L li .71 CAN. 

PART XXIII. SECT. 6, SUB-SECT. 2.- 
A. 

St. Under Bankruptcy Adr-Deed of 
assignment.] — The title of an arsigiK « 
is not complete as against third p<>iHon»i 
until D-gistration. — T owkiw »> s-’Oio 
MON, [1922] 1 W. W. R. 1077 . i 
C. B. R. 679.— CAN. 
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in the void instrument & aJl parties knew & 
acted upon the assumption that it was in* 
valid, deceased debtor would not have been, 
nor was the oiTiciol receiver as his repre- 
sentative, estopped from setting up its in- 
validity & claiming from the trustee any 
money still in his hands ; (5) equally there 
was no estoppel which prevented appet. 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance due to him from debtor ; (0) as 
the instrument was void the release of the 
debts it contained was of no effect ; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income so long as he lived, no promise to pay 
the balance of the debts could be implied 
from the payments which had been made so 
as to take the debts out of the operation of 
the statutes of limitation, & appoi/.’s right to 
prove in the administration lor the balance 
due to him was thcreloro barred. — lie Lek, 
Ex p . Giujnwaldt, [19201 2 K. B. 200 ; 89 
L. J, K. B. 304 ; 123 L. T. 31 ; [1919] 
B. & 0. It. 287. 

Annoiatiorut :— j4h to (3), (4), (5) & (6) Consd. Re A Bfuik- 
ruptry JNollro, (]024] 2 Cli. 7C. Reid. UudderaUcld Fine 
WorHtedB V. Todd {1025), 42 T. L. U. 62. 

8770. Add. Annolalion : — Mentd. Bepublica dc 
Guatemala v. Nunez, [1927] 1 K. B. 000. 

8781. Add. Annoialion : — Mentd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

8782a. Assignment of property o trustees for 

benefit of creditors — Assignment not to be 
registered.]— ife A Bankhuftcy Notice, No. 
797a, a7Ue. 

8782b. Authority to realise trader’s estate & 

to apply proceeds In payment of creditors.] — 
A Ict-ter signed by debtor in the following 
foim ; “ 1 lier<‘by authorise you to reidise 
my estatt* including stock-in-trade, book 
debts, turuilujo, A all other assets A to apply 
the X)roeeedH tirst- in X)ayment of the costs, 
charges, A i)ieferential claims, etc., & 
st-condly to pay the lailance to my creditors 
pto rata ” Held : (1 ) not an “ assignment 
of property ” within sect. 1 (2) (a) of the 
above Act ; (2) not a deed of arrangement 
vithin sub-sect. 1 . — Lipton (B.), Ltd. v. 
Beli., [1924] 1 K. B. 701 ; 40 T. L. B. 163 ; 
svb fwm. IdPTON <B.), L/td. v. Bell, Hayes v. 
Bell, 93 L. J. K. B. 6(13 ; 130 L. T. 740 ; 
08 Sol. 3o. 521 ; [1924] B. A& C. K. 82, 
0. A 

8782c. Document discharging debtor— Con- 

stituting assignment for benefit of creditors 
generally.] — Bltt.’s claim was for £148, the 
amount of two bills of exchange drawn by 
pltf., accepted by deft. &, dishonoured on 
presentntion. Deft, pleaded in his defence 
t hot the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft, accepted the following terms 
for the settlement of aU debts owing by deft, 
to tliem : ” (1 ) all the goods which have been 
rtmoved from M.’s office given to M. & Co., 


in trust on behalf of creditors, should be 
handed over to the creditors ... (2) M. 
undertakes to pay to the above trustee fOr 
the creditors £80 payable ... (3) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
be excluded from the list of the general 
creditors. 1 agree to these terms ” : — Held : 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration. — L andsbeiig v. 
Mendel, [1924] W. N. 46. 

8782d. Deed of arrangement made by insolvent 

debtor.] — ^A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £160,000, en- 
tered into a deed of airangemcnt W'ith his 
creditoi'S under which he amced to pay 
his trade creditors, including pitfs., a 
comxiosition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1926, & he covenanted to carry 
on (hat business up to that date, the creditors 
covenanting to release him from the full 
amount of his liability. Some of his creditors, 
whose claims amounted to £1.50 were not 
parties to the scheme or deed, A, acting 
under legal adyice, debtor did not register 
the deed. After paying his trade creditors, 
including pitfs., a small x>oition of the com- 
position, debtor sold his business & entered 
into another scheme of arrangement with his 
creditors, to which jiltfs. refused to be 
parties, & they sued for the original debt 
owing to them, less the amount which they 
had received under the composition : — J/rld : 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47 j, B. 1 (1) (6), &, not 
being registered, was void ; (2) pitfs., who 
had assented to the deed, were not estopped 
by such assent fiom denying the validity of 
the deed ; (3) assuming that they were so 
est/Opi)ed, debtor, by selling his business 
before A}>r. 30, 1920, had not fulfilled the 
conditions of the deed under wliich he would 
be 1 ‘eleased from his original liability, A 
therefore pitfs. were relegated to thcii* original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of aiTange- 
ment considered. — Huddersfield Fine 
Worsteds, Li-d. v. Todd (1925), 134 L. T. 
82; 42 T. L. U. 62. 

8787. Add. Aniiolaiions : — Refd. Be Ellis, [1926] 
Ch. 564 ; Uuddersiicld Fine Worsteds v. 
Todd (1925), 42 T. L. R. 62. Mentd. lie Lee, 
Ex p. Grunwoldt, [1920] 2 K. B. 200 ; Be A 
Bankruptcy Notice, [1924] 2 Ch. 76. 

8788. Add. Atmolaiions : — Refd. Huddersfield Fine 
Worsteds v. Todd (1926), 134 L. T. 82. 
Mentd. Be Lee, Ex p. Grunw'aldt, [1920] 2 
K. B. 200. 

8789. Add. Afnioiation : — Refd. Be A Bankruptcy 
Notice, [1924] 2 Ch. 76. 


PART XXIII. SECT. 5, SUB-SECT. 2.— Maohiioc C5o.. Ltd., 11921J 1 W. W. R. 

B. 871 ; 69 D. L. R. 416 ; 1 C. B. li. 

•a. Necessity for.] — An assignment *12. — CAN. 
under Bkpey. Act must be aooopU'd ^ 

lor registration though not aooom- PART XXIII. SECT. 6, SUB-SECT. 1. — 
panled by the alhdavlt provided for A. 

by HomubU'ada Act, 1920, e. 7, & by f 1. Non ’ossentina creditors 

Assignment Act, s. 7a. — Re Land not opposiny.} — Re Bows, [1981] 80 

Titles Act, Re City Garaqb Sc O. W. N. 844 ; 69 D. L. R. 457 ; 1 
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C. B. IL 482.— CAN. 

8810 1. Reasonable seevnty pro- 

vided .] — In a compoivitlou bcheme, if 
one of the creditors obtams an ad- 
vantage over the otbent the ct. will 
scrutinise the sohome very closely. 
Where under a scheme all the creditors 
would receive mote than 50 per cent. 
Sc it was reasonable Sc provided for 



V«d.V — ^Baokraptor- Cases 8878— 8870a. 


8872. Add, Annotaiion : — Refd. Re Griffiths, Jones 
r. Jenkins, [1926] Ch. 1007. 

8882a. .] — Flower v. Lyme Kegis Corpn., 

No. 1776a, ante, 

8923. Add. Annotaiion .♦—Refd. Re Griffiths, Jones 
V. Jenkins, [1926] Ch. 1007. 

8929a. Debtor expecting executlon—Deed 

valJd.T—BowEN v. Bramidgb (1833). 6 
C. & P. 140. 

8929b. Execution paid out by debtor— Money 

not recoverable by trustee.] — Boyle v. Black- 
stock (1863), 8 L. T. 641. 

8933a. & sale of effects thereunder by trustees 

— Property protected — Although purchaser 
aUowlng debtor to retain possession.] — I json- 
ARD V. Baker (1813), 1 M. & a. 251 ; 105 
E. K. 94. 

Annotation Latiuior v. Ilatann (1825), 4 IL & C. 

C^2. 

8933b. Although balance unsold 


remaining in debtor’s possession.]— Wood- 
erman V. Baldock (1810), 8 Taunt. 676; 
129 B. B. 547 ; sub nom, Woodiiau v. 
Baldock. 3 Moore, C. P. 11. 

Annoiation$ Retd. Aldrod v. C^nstAble (1844), 3 L. T. O. S. 
299 ; Hloknmn v. Cox (1858), 30 L. T. O. S. 279 ; Baikor 
V. Furlonir, [1891) 2 C!h. 172. 

8933c. .] — Held : from tlie date of the deed of 

assignment the trustee was the legal owner 
of debtor’s pro^)erty, & the possession taken 
by him was eftectual, so that there was* no 
propeity of dt‘btor which the sheriff could 
seiKe. — N orth Eastern Uy. Co. v. Spark 
(1877), 37 L. T. 143. 

8965a. N. P. Rr Prick's Trust Deed (1808), 
L. U. 6 Eq. 400 ; 10 L. T. 113 ; 10 W. li. 
007. 

Annotatiom: Apld. /iV Tltipbaol's TTuhC Kntafo (1 S70>. f,. H. 
9 Km. 2.13. Refd. Hrll r. llhd (lS(i8), L. It. « Lq. (..1... 

8970a. Restraint of trustee from acting — Injunc- 
tion.]— Izard V. Colbron (1S24), 13 Price, 
.327; 181 ; 147 E. 11. 1000. 


immediato payment of all but one of 
the credRors, but the rretUtor who 
financed the {,i*hoinu would bo entitled 
to be paid in full, the et. ratilted the 
uoiiiposition as tlio most advantaKOouH 
that could bo prupoHud . — Jie Gaudnkh. 
Ajc p. Caorr it Sons, Ltd.. [1921] 19 
O. W. N. 25; 59 1). L. li. .555; 1 
C. H It. 424.— CAN. 

8811 I. Whither bound to nfvae to 
apvrote- h raudulcut conduct .] — Tlio ot. 
will approve of a compromise between 
debtor Ar bn cuditora which Is in the 
best inU W'stH of the crodltora, cv<*n 
whore debtor has obtained cn‘dlt by 
false & fraudulent ropri>HeutuUouH, 
where debtor by his dlHcharife is not 
ndievcd fiom liability for the full 
claim of a creditor from whom he 
obtained crodit bj false Ac frauiiulout 
repreHoiitat loiis, Ac he is still liable to 
prosecution. --7ft CitMhi.MWKY, (1922) 

3 W. \S. 11. 114 ; 6S U. L. U. 492 - - 
CAN. 

PART XXIII. SECT. 6, SUB-SECT. 1. - 
B. 

8825 II. -Where the 

]udf?o n fused to sanction an urranifo- 
ment on the Kiound that there was 
evidence of n ekless, not to Huy dis- 
honest, tiadiiiiiC on debtor’s iiart for 
BOino >cuis r)revlf)usly, ft he adjudifed 
debtor hki>{. ■— /Jiln on the facts, 
thcie WHS no sulMclcnt nrrouiid for 
overrulmir the wisIich ot the majority 
of the cn ditora acccptlni; detitoi’H 
proposal for au ai ramrenient, & the 
order of adjudication must bo dls- 
chaitfed. Princlides which sliould 
xuiiie the ct. iu dealioR with arrauKc- 
meuta under Irish Bkpt. & Insolvent 
Act, 1857 (c. 60), considered . — lie 
a, [19201 1. It. 14.— IR. 

PART XXIII. SECT. 6. SUB-SECT 2. 

884S Iv. .] — In special circum- 

stances under Bkpey. Rule, 68 (2). the 
ct. may set aside a composition, 
althouc^h it has been ratified. & may 
order bkpt. to make another which 
will provide greater security for the 
creditors. But where a composition 
has been ratified, & is a reasonable & 
fair attempt to pay creditors os much 
as possible, there can be no grounds 
ror setting it aside. — liOti>KNTHAL v. 
Hop* & Habt (1922), 67 D. L. li. 628 ; 
24 Q. P. K. 120.— CAN. 

sf. Absence of infomuiUon db under^ , 
valuatum.] — Held : the proposal was not j 

reasonable & proper ." — lie Gaston. ' 
IJ 9221 2 I. 11. 17y.-^-IR. 'I 

PART XXIII. SECT. 6, SUB-SECT. 6. ' 

®S80 li. .h—Re C., No. 

8826 ii, anfe.— IR. ’ 

8865 I. Enhanced value of 


aasits 1 -An otter of a composition was 
passed by tho DMiuisite luiijoilty of 
creditors. A' confiimed by tho et. 
liUtei, the propertv was Hold for a 
Iirico which cousidciably InefoascjJ tho 
assets. An oppusing enshtor I hen 
applied for an order sett lug nsldo the 
arrangement : — Held • a comjHiHltion 
passed by tho requisite luajoilty of 
oreditors & confirmed by the ct. cannot 
Ik) upset cxcipt for fraud. ’ He y.. An 
Aiiuanuino Dkhtou, [PJ231 2 1. it. 
89.— IR. 

PART XXIII. SECT. 8. SUB-SECT. 8.— 
A. 

k (p. 1090) I, 1 - He Poiioinwi 

Fnr.r f^o., Kjt p. Wjcavi.u, [1925) 2 
1). L. U. 997 ; 5 O. B, K 622. -CAN. 

t (p. 1090) I. Homndiod lands - 

Claim oj enviptum not filed Salt of 
homisUnd tanuH ] -P., in .Tan. 1912, 
executi d an asHlgiiment for the lameilt 
ot bis crodltors of all his property oxcojit 
two lota of land on whiih bo A Ids 
fairdly lived, the value of which did 
not exciH^d 11,500 ; He this assign- 
ment was duly registered by the 
assignees. By transfer dated in Aj>r. 
1912, P. transferred all bis right, title 
Ac liitorest in the two honwsteacl lots to 
nltf , for value ; A P.’s Halm to tho 
lots as exempt from scl/uro Ac sale under 
cxocutiou was admitted Ir writing 
by bis asslguces. P , however, did not 
file a claim of exemption within thirty 
days ot the registration of tho assign- 
imnt, Ac tho rcglstiar n^fused to 
register tho transfors, on tho ground 
that P. ha<i no light to deal with tho 
land, because of bis falluru to filo a 
claim of exemption within thirty days 
under I^and Titles Act, It. S. .Saak. 
1909, c. 41, s. 117:— Hi Id this 
statutory provision was not apfdlcablo, 
in tho circumstancoH stutod. tho 
registrar should bo dlroetod, under 
Land Titles Act, s. 1.50, to register tho I 
transfers as if the assignment had not 
been registered. — L bacm v. Uai/ltaiv 
( 1913), 2t W. L. U. J.54 ; 4 W. W. It. ! 
484 ; .11 D. L. It. 2.38.— CAN. 

al. Judgmenl .] — UiidiT au assign « 
mont in trust for tho l>oncflt ot creditors 
of all tho assignor’s property tho 
assignee is entitled to an assigmnent 
of a bond which a purcliasor under an 
agreement of sale with the ussignor 
has entered into to protect tho assiguor 
against his (tho purchaser's) default | 
under the agroemont. Sc, It b«*foro siieh 
assignment of tho bond the assignor 
has obtained J udgment on it, tho tnistoo 
has a right to an assigmiiont of the 
Judgment . — He HiBscu v. Awov, 
iNTERioit Trust Co. v. Mai kxnzik, 
[1926] 4 D. L. 11. C95 ; 1 1 9251 1 W. W. 
U 429 ; 34 Man. L. K. 650 ; 5 C. Ii. U. 
545.— CAN. 


•o. Assigned property — Collection Act, 
H S. A . S., I92.i (c. 232).) -He Polhon, 
Tiii’HrpK, r 'J'JioMPrtON He HuniicKLANJ). 
Ltd., [192GJ I 1). L. Jl. 330 ; 68 

N. S. 11. 34.5. CAN. 

PART XXIII. SECT. 8, SUB-SECT. 8.— 
B. 

8048 ii. — .1 Puymunt Into 

ot. under a ganiishce huiuiiiouh, under 
Alberta piactlee. Is not paymeut to (ho 
KariiJshlng creditor under Bkiicy. Act, 
8. 11 (1 ), NO as to prevent a suitMoquunt 
ant housed aHHigtimeiit taking pio- 
cfdcnco over the garmsluiieut - 
WiHjicuN Canada FI/OCR MiLiAt Co., 
l/ii). V. NNiiiric Hakkuy, [19211 1 
W. VV. U. S28: 1). L K. 621 5 

1 C. B. 11. 390. CAN. 

PART XXIII. SECT. 9. SUB-SECT. 1.— 

0. 


■p. To fix date of creditors' meet- 
ings.] When au authorlHcd iiuHtoo 
taki-s over the eslute uf bkpt. us though 
ho were sequuHtrator, lu has authority 
to fix tho date of tho eieditors meitliug 
Ac may change tho data whore it Is 
iiupoHHiblo to glv(« proper nutiec, A any 
iiiuetmg held on a data not so finally 
fixed by tho (nisfi'e is llh'gal. — 
LlCFAIVItl': Ac (iAONON V. IlB LlSUC 
(1922). 66 D. lu U. 261.— CAN. 

sq. To apply to court - For approval 
of romposxtion arrangement.] — He Hiiaw 
(1920^ 59 D. L. It. 019 ; 1 C. B. It. 368. 

It. For directions.] — A trns- 

tfH) has tho right to apply to the ct. 
for diiuotions in conneetlon with the 
adrniulstiation of tho estate. t>ut is 
not ODtltiod, prior to an anihoilseo 
aHHlgumunt or receiving order, to bring 
into ct. persons who may be en 
titled to certain assets, In order to 
(lotermine their legal rights. — He (U i- 
LEit Biiothkiw. [19241 2 1). L. It. 599 ; 
54 O. L. U. 283 ; 4 0. B. It. 108.“ CAN. 

•w. To attack chatttl nvortgagt -hnr 
non-compliance with ChatUl Mortgage 
Act.] —Au authorised assignet oi tnatco 
iu bkpey. can maintain an action to 
set aside a traiumi Utm for want of 
compliance with tho provisions of Bills 
of Sole & Chuttrl Mtgo. Act, even 
although the trariHuctiou was complete 
before Bkpey. A(t came Into toice. — 
iiOULDINO V. Ca.NADIAN CRKDIT MKN’N 
'iRUfl'i Ahhocn., Ltd., [1921] 2 

W. W. It. 899 ; 14 Soak. L K. 356 - 
CAN. 


■X. .1 — He Hamrii. h-r /» 

Royal Bank of Canada, |1922j i 
W. W. R. 1241 ; 66 IJ L It. H9« . ’ ' 
Saak. L. R. 165.— CAN. 
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Cases 8022-<~9201. English and Empire 

9022. Add* Annotation : — ^FoUd. Marconi’s Wireless 
Telegraph Co. v. Newman, 2 K. B. 292. 

0028. Add* Annotaiiona: — FoUd. Marconi’s Wireless 
Telegraph Co. v. Nc^wman, [1930 J 2 K. B. 292. 
Mentd. Rimber Coal Co. v. Stone dc Bolfe, 
[1026] A. 0. 414. 

9024. Add. Annotation : — Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

9026a. Claim for royalties.] — N. & B. were the 
lioldc^JTs by novation of a licence from plif. 
CO. to use & exercise certain inventions 
jvlating to wireless apparatus which were the 
subject of letters patent owned or controlled 
by pltf. CO. subject to the paynient of certain 
royalties by N. & B. to pltf. co. N. & B. got 
into ditlicultles, Ac were unable to meet their 
obligations as they became due owing to over- 
trading, but they claimed to be still S(jlvent. 
At a meeting of the trade creditors it was 
agreed that a committ(‘o ot inspection should 
bo appoint(3d Ac that N. Ac B. should execute 
a deed of inspectorhiiiji. Th<* <ieed, which 
was executt^d on May (J, 1928, was in the 
usual foim. A in all inat(‘iial particulars the 
same as that considered by the ct. in Eaater- 
hroo/c v. Barker, No. 9024. By the deed N. 
Ac 11., tlu* debtors, in eonsiderati(m of a 
rrdease of their indebtedness to th<» assenting 
ci'editors, assign(‘d theii* real Ac pei*soiial 
estate's tc» (\ as inspector upon trust to allow 
N. Ac B. “ lieneelorth to manage Ac carry on 
their said business ” subject to the covenants 
Ac conditions of the deed. N. Ac 13 undertook 
^ cany on the business or wind it up as the 
insjioetor Ac coiriinittco should think best. 
In a circular wliich was sent out by C., the 
insiiector, on Sept. 10, 1928, announcing 
tJiat the deed of inspectorslup had been 
executed, it was staWd that “ all orders for 
goods required for the purpose of coi’ryiug 
i>n the business will be issued on my olliciai 
order forms in the usual way Ac will bo paid 
for by me.” The inspector & the committee 
of inspection left the conduct of the business 
subseqiK'nt to t-lio execution of the deed 
of inspectorsliiji to N. A: B. Pltfs. brought 
iin action by wliich they claimed royalties 
upon wireless sets constructed Ac sold by 
N. Ac B. since Sept. 6, 1928. The action 
was brouglit against N. & B. Ac also against 
the inspector & the members of tJio com- 
mittee of iiis])eetioii personally : — Held : the 
deed of inspectorship did not constitute a 
pai’tnership between N. A B. Ac tlieir creditors, 
or between N. A: B. & the inspector Ac the 


Digest Supplement. 

committee, also N. Ac B« did not become the 
agents of the inspector or of the committee to 
carry on the business, but the business 
remained the business of N. Ac B. Ac therefore 
pltfs.’ claim for royalties against the inspector 
Ac committee of inspection failed. — Mauconi’s 
W iRELBJSs Telegraph Oo., Ltd. v* Newman, 
[1930] 2 K. B. 292 ; 99 L. J. K. B. 687 ; 143 
L. T. 471. 

9026a. Putting up property for sale.] — 

Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for s^e, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the lease. — Carter v. Warke (1830), 4 
O. At P. 191 ; Mood Ac M. 479, N. P 

AniMtatioM : — CSonBd. How v. Keunet (IRHft), 3 Ad. & £1. 
669 ; White V. Hunt (1870), L. R. 6 Exch. S‘d. 

9029. Add* Annotation : — Mentd. Sun Bldg. Soc. v* 
Western Suburban Bldg. Soc., [1021] 2 Ch. 83. 

9032a. .] — He Lee, Ex p. Grunwaldt, No. 

8778a, ante. 

9034a. .] — lie Lamplough (Clarkson), Ex p* 

Harding (1835), 4 Leac. Ac Ch. 793, Ct. of R. 

9074. Add. Annotation : — Reid. Goldfarb v, Bart- 
lett Ac Kremer, [1920] 1 K. B. 639. 

9081. Add. Annotation : — Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

9094. Add. Annotation : — Refd. lie Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. 

9100a. .]— ite Lee, Ex p. Grunwaldt, 

No. 8778a, ante. 

9116a. .] — It would be an obvious fraud on the 

other creditors who agree to accept a composi- 
tion payable pro rata to all if one cu’cditor 
was enabled by a secret bargain to obtain a 
bettor advantage for himself (Davey, L.J.). — 
Murray v. Reeves (1828), 8 B, A: C. 421 ; 
2 Man. Ac Ry. K. B. 423 ; Dan. Ac LI. 161 ; 
108 E. R. 1099 ; aub nom. Murhay v. Reid, 
6 li. J. O. S. K. B. 318, C. A. 

Annotations: — Consd. Re MuHonry, McDermott r. Boyd, 
LovRa’s Claim, 118U1] 3 Ch. 36j. Bold. Ollmour v. King 
(1833), 3 Tyr. 681 ; Hall v. Dyson (1862), 17 B. 786. 

9181a. Assent by assignor of debt — Not sufficient 
assent.] — I ^nder r. Coqui (1866), 15 W. R. 22. 

9198a. .] — He Lee, Ex p. Grunwaldt, 

No. 8778a, ante. 

8198b. .] — Huddersfield Fine Wor- 

steds, Ltd. V. Todd, No. 8782d, ante. 
Compare No. 797a, ante, &> original volume, 
p. 160, No. 1498. 

9201. Add. Aiinoiaiion : — Mentd. Sevenoaks 
U. D. C. V. Twynam, [1929] 2 K. B. 440. 


PART XXIII. SECT. 10, SUB- 
SECT. 2.— A. 

■y. Assionment to creditor to secure 
advances — l{ete7Uum of anwutii by 
assignee in tSLCcss of amoutd paid to 
other creditors. \-~r\tt. hn^itijc become 
insolvent, made an tussiffument for 
the benefit of croditorN, heroupou 
one of the creditors na'os appointed 
OHbismeo. The business vras rocon- 
veyod to pltf. on his undortaUlnif to 
pay a oompoaltlon on the amount of 
his iudobtedncbs for the payment of 
wliloh (mother of dofts. became surety, 
& pltl. subsequently ox«x?uted seyeral 
oseisumeuls to defta. to seoure 
odvanoes. Dofts. having taken pos- 
session under the last -mentioned assign- 
iuentB,tho matters in diftorouoe between 
pltf. & defts. wore referred to a mastw, 
with instructions to “ take an acoount 
Ac report the sum duo from eithw 


I party to tho other of them.” The 
I master haTlng reported {inter aha) 
that defts., after paring the other 
<'re<iitors ot pltf. their respeutivo 
claims at the rate of sixty -two Ac a 
I half cents on the dollar, hod paid to 
themselvcH the full aiuouut of their 
I claim. A: that being of opiulou that 
, defts. wort' not euUtied to any greater 
, rate of dividend on their oiaim than that 
paid to the other creditors, be hod 
disallowed the smrplus with interest, 
I Ac had credited the same to pltf. : — 
Held: the douision of the Supreme 
Ct. of Nova Scotia, oonfirmlng the 
report of the master on the roferenoe 
must be reversed on the ground that 
tho master had exceeded his authority 
reported ou matters uot referred to 
him. — D odli. V. MolLREixa (1886), 19 
N. 8. IL (7 H. & a.) 341 ; 7 C. L T. 
400 : revsd. tl887), 14 S. C. B. 73.— 
CAN. 


PART XXIll. SECT. 10, SUB-SECT. 2. 

— C. va). 

B (p. 1133) L As regards pnonty 

of subsequent creditors.] — Re Thoun, 
[19251 41). L. U. 242.— CAN. 

9213 11. Out of assets in schedule.} 

— Under a document signed by one 
A. & throe of his creditors, applt. 
was appointed to take control ou A.'s 
behalf of certain of his assets 
enumerated iu an annexed schedule 
Sc to dispose of them for the benefit 
of the three creditors. The latter 
portion of the document was as follows : 
“ Sc w’o the undersigned oroditors of 
the said A. do hereby agree to accept 
as full settlement of the claims we have 
against him such pro rata share as 
may be found due in respect of the sale 
of the said assets, & wo agree to pay 
the said applt. the usual oommission 
on ail assets realised : applt. having 
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9229a. ,] — Huddersfield Fine Wor- 

steds, l/TD. V. Todd, No. S782d, ante . 

9253a. P. Cecil v. Plaistow (1794), 1 Anst. 
202; 145E. B.844. 

.tinnotoHon Apld. Britton v. Hughes (1829), 5 Bing. 460. 

9276. Add. Annotation: — Mentd. Oamillo Tank 
S.S. Co. V. Alexandria Engineering Works 
(1921), 38 T. L. B. 134. 

9311a. Right to take proceedings under 1914 
(Deeds) Act, s. 23 — Claim to enforce right 
adverse to deed.]~P6 Ellis, No. 8645a, ante . 

9486. Add. Annotation: — Refd. Be City Life 
Assce. (1926), 42 T. L. B. 46. 

9538a. .] — ^A. instituted a suit against 

B. & C. respecting n sum of £4,000. T). also 

was made a party to the suit ; but, having no 
interest, he disclaimed. A., B. ^ C. after- 
wards came to a compromise, in pursuance 
of which they executed n deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
of the fund amongst A., B. & C. D., tliougli | 
he was not a party, either to tlie com|)rornis< 
or to tlie deed, filed a bill against A., B. & O. 

& the trustees, to comjiel a performance of 
the trusts & payment of his costs. A 
demurrer by C., for want of equity, was 
allowiMi. — Gibbs v. Giamis (1841), 11 Sira. 
584 ; 69 E. R. 999 ; aub y\om. Gibbs v. Gibbon, 

6 Jur. 378, L. 0. 

Annotation H Consd. StoHo v Murplij' (l«n), 3 Moo 
P.C. C. 445 ; Sinaot V. Simpson (1801), 5 H L. Ctt« 121. 

9538b. Provisions coming Into operation 

after death of debtor.] — 'rho dt)ctnne of 
Garrard v. Lauderdale {Lord). No. 95.36, auto, 
does not apply to provisions for creditors 
which do not come into opcTnlion till aftcT 
the death of the 6<‘ttior. — Bt* Fjtzuerald’h i 
Settlement, Fitzgerald v. White (1887), ' 
37 Ch. D. 18 ; 57 L. J. Cli. 594 ; 57 h. T. 
706 ; 30 W. R. 385, C. A. 

An^t<iho7t<i Apld. I’llontlej v Ellin, [18971 1 Ch. 489. , 
Mentd. ^^G^^pn i Law I.lfc* Amct* soo , 11800] 2 (’h 511. I 


Vdl. T. — ^Bankropio;. Cases 0SS9a — 9019. 

9540a. .] — A., on going abroad, gi anted 

& assigned to B. freehold & personal pioperty 
upon trusts for management & realisation, 
& tor payment of A.'s debts & of tlie suiplus 
to A. ; the deed contained full pow(*rs for 
settling demands. B. communicat od witii the 
creditors upon the subject of tlie trust : — 
Held : the creditors did not thereby acquire 
any riglit to sue the trustee for the puipost' 
of having the trusts performed. — C orn- 
TiiWAiTK r. Frith (1861), 1 Do G. &; Sm. 552 ; 
64 B. R. 951. 

9648. Add. Annotaiiona Be Drage, Palmer 

dc Roberts i». Knight (1926), 184 L. T. 766. 
Mentd. Be Cohen, Bx p, 'rVustee, [1924] 2 Ch. 
616 ; Be Hoyle, Bx p. Trustee, [1924] B. & 
O. R. 22. 

9575. Add. Annotaiiona : — Apld. Farcy r. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne r. W icker, 
[1927] 1 Ch. 667. 

9576. Add. Annotations :~ -Apld. Farey v. Cooper, 
[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 
[19271 1 Ch. 667. 

9576a. .] — A debtor, who has assigned Iuh 

business & goodwill to a truslce for tlie 
benefit of creditors, is nol ]>iecluded, In tlie 
absenci* of cxpiess stipulation to the con- 
trary, from soliciting tlie cuslonn‘rs oi tlie old 
business, not-vutlistanding th.it the deed c»f 
ahsignimnt contains a co\enant by him to 
aid to the utmost of his jxiwer tlic utilisation 
of the projKity ashigned A the ihstnbiition 
of the proceeds thereof amongst tlie eittiitors. 
In such a case debtor ennnot be restiained 
trom c.'invassing the custoniers, nor can a 
tiiiid perbon b(* restiaiiusl from instigating 
d< btor to do HO -Faim,\ v. Cooi‘i:it, [19271 
2 K. B. .381 ; 96 L. .T. K. B. 1046 ; 37 L. T. 
720; 43 3\ L. R. 803, (\ A. 

L Add. Annotation : Refd. J( nkins v. .lenkins. 


takun poshfHHlon ftf the umw ts A lia\ing 
bold boiiio of them, re-ip , ono of the 
ueditors who had sigiu’d the Uoeu- 
iiKmt, lu au ai’tioii aKuinni ajiplt , 
complained that applt. had awarded 
a preference to one M. a <r<dl1or who 
had aiiuie<l the document In n*Hp«*ct 
of his claim which was Irnscd on two 
mtge. bonds referred to in the txhedulc 
of assets, Sc that applt. bad faileil to 
award reap, a pro rata sbaro of the 
proceeds of the assets realised. It was 
common cause that it M. was entitled 
to the preference, reap., an uiisecun'd 
creditor, would get nothing. The 
C. P. D. ordered applt. to amend his 
account by striking out the pn*ference 
awarded to M. &, distributing the 
proceeds of the assets among the 


I (itslitorM pro rata according to the 
I tc^i»Mtlv< Hinounls of their citihns. 

Evlflii'iU cvldoiuo showing that t)ie 
I purths never Intended that " 
sicMU'eii rioflitors should abandon 
thtlr preforonco bad been led subject 
to HnbtH'quent ddlsion as to Its adinls- 
Hlbllll V, but was ht hi bv the cts. bolow 
I to hi inndinlHsible, on the ground that 
I the docuimiit was not aniblguoiis — 
Held : the worils “ pro rata share ’* 
I meant that the three creditors were to 
’ »ok to the proceeds of the ossetH in 
the schedule alone tor the settlement 
of their claims, if the assets did not 
realise the full amount of their debts. 
& that they had referents* not to the 
respettivo claims of the creditors but 
to the proportion that the proceeds 


boio t«) tlie total ainoimt of the debts 
tc that tbeio was nothing In the 
document to show that preft rencos 
wei*e to bo «1von up hWAMi'oFn v. 
Vav llKKl(l>lt.v, 11928) App. D. l '>. — 
B. AF. 


PART XXIII. SECT. 12. SUB-SECT. 1. 

8612 ill. .)- Where con vi yances 

made by the assignee fm the Dtncfll 
of creditors to pltfs. were niado A 
oci'epted In satisfaction of pltfs.’ claim 
against debtor. Utht’ dtft was 
then by freed fioni huhillt v oh sun ty - 
Union Bank ok(’anai)\ t M van ka< i 
(1919), 44 O. L. It. 202 ; 15 O. V\ N 
179 ; 40 D. L. It. 193 - CAN. 
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Cases 10->95. 


Entglish and Empire Digest Supplement. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part I 

10. Add. AnnolcUionB : — Refd. liobinsoa v. Marsh, 
[1921] 2 K. B. 640. Mentd. McDonald v. 
Nash, [1924] A. 0. 625. 

13. Add. Annotations : — Refd. liobinson v. Marsh, 
[1921] 2 K. B. 640 ; Subtors v. Briggs, [1922] 
1 A. 0. 1. Montd. Re Farrow’s Bank, [1923] 
1 Ch. 41. 

14. Add. Annotation : — Consd. Re Swinburne, 
Sutton V . Fcathorloy, [1926] Oh. 38. 

14a. .] — A lady, in her last illness, 

gave a cheque for £700 to a person with 
whom she had lived for some time, & the 
cheque was duly presented but not honoured, 
owing to the signature })ei!ig of a very shaky 
&. doubtful character. TIk donor died before 
the cheque could bo again presented : — 
Held : the cheque not having been paid, 
there was no vfilid & effeci\ial gift of 
the money to the donee.— Re Swinburne, 
SuiTTON V . Featherley, [1920] Ch. 38 ; 95 


In General. 

L. J. Ob. 104; 184 L. T. 121 ; 70 Sol. Jo. 64, 
C. A. 

15. Add. Annotation : — Mentd. Allen v. Boyal 
Bank of Canada (1925), 41 T. L. R. 825. 

22. Add. Annotation : — Mentd. Scott v. Barclays 
Bank, [1923] 2 K. B. 1. 

28. Add. Annotations : — Mentd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 693; McDonald v. 
Nash, [1924] A. 0. 026. 

2B. Add. Annotation: — Mentd. Joachimson v. 

Swiss BankCorpn., [1921] 3 K. B. 110 
37. Add. Annotations : — Refd. McDonald v. Nash, 
[1924] A. O. 626 ; Ouellette v. Canadian 
Pacific By., [1926] A. C. 509 ; Auchteroni v. 
Midland Bank, [1928] 2 K. B. 291; Shotts 
Iron (.’o. r. Ciiiran, [1929] A. C. 409. Mentd. 
Dospatie v. Tireinblay, [1921] 1 A. C. 702 ; 
Samuel v. Dumas, [1924] A. C. 431 ; Gilbert 
V . Gilbert & Bougher (1927), 96 L. J. P. 137 ; 
Tilling-Stevcns Motors v. Kent County Council 
& TrauKpor-t Minister, [1929] 1 Ch. 66. 


Part II. — Requirements of Form 


81. Add. Annotation : — Refd. London A Alontrose 
Shipbuilding & Kepairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

82. Add. Amioiations : — Consd. lx)ndon & Mont- 
rose Shipbuilding Ac Repairing Co. v. Barclays 
Bank (1925), 81 Com. Caa. 07. Refd.SlingNb> 
(. VVestiniusler Hank, Ltd. (1930), 17 ’f. L. H. 
1 . Mentd. Browm v. Swan (1021), 37 T. L. R. 


787 ; Sutters v. Briggs, [1922] 1 A. 0. 1 ; Re 
Farrow’s Bank, [1923] 1 Ch. 41 ; Under- 
wood V. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775; Im- 
porters Co, V. Westminster Bank, [1027] 2 
K. B. 297. 

Add. Annotation : — Refd. McDonald v. Nash, 
[1924] A. O. 626. 

evidence by pitf. & the uncertain 
nature of the other ovlduncu JUNtillcd 
tho Judgo in dJsmLsuius the action. — 
Eastkkn Townships Invkstmknts Co. 
V. McLennan (1919). 29 B. C. R. 1. — 
CAN. 

PART ll. SECT. 1, SUB-SECT. S. 
sb. " Sijrii/ days after sight " — Sum 
certain with intertMfnr indefinite period.] 
— IJelU : tho document was not a bill 
of cAchauire. — Uobknhain 6c Co. «. 
Co.MMUNWEAI.TH BANK OF ACSTBALIA, 
119221 V. L. R. 787 ; 31 C. L. R. 46.— 
AUS. 

10 . Cheau^ paydble to •* Ministre de la 
VtArie ” — No time fm payment stated.] 
— An instrument in tho form of a 
cheque diuwu upon B. by A. payable 
to the order of tho " AUnlstro do la 
Vulrio ” : — lidd : not ** payable on 
deumnd ** Ac not a ** chequo *' within 
Bills of Eschango Act, a. 165. — Lkddo 
r. La Banqub D’Hochelaoa, [1926] 1 
D. L. U. 433 ; 119261 S. C. R. 76.— 
CAN. 

PART II. SECT. 1. SUB-SECT. 4. 

k (p. 25) 1. At stated 

rate for uncertain time.] — UeJd: the 
document was not a bill of exchange. 
— Rosknhain 6c Co. v. Common- 
wealth Bank of Australia, [1922] 
V. L. R. 787 ; 31 C. L. R. 46.— 
AUS. 

158 tii. Error in oaleulaiion 

of iiwto/mcnf.]— C ontinental Guar. 
ANTT CORFN. OF CANADA V. VANOE, 
(19281 1 D. L. R. 1134.— CAN. 


95. 


PART I. SECT. 1, 

14 1. Ucvucaide mandate-Ue- 

voiced by death .] — Tlie autliority of a 
bank to pay a cliocnie ceases on notice 
of tho drawer’s death. — C urlky v 
Ruiooh (Adminisiratob of Ururt 
K firATK), 1 1 920] 2 W. W. R. 1U26; 
5J 1). L. R. 351.— CAN. 

14 li. N. i*. KisNunioK r. Dominion 
Bank 6c Bownah (1920), 47 O. L. U. 
372 ; 18 O. W. N. 138.— CAN. 

e i. .]— Its nature 6c negotia- 
bility (lisOUHSed.— CUAMI'AKLAL Goi'AL- 
PASO. KUHHUIOUANI) Nauanmal( 1025), 
1. L. R. .50 Bom. 765.— IND. 

PART II. SECT. 1, SUB-SECT. 1. 
•a. Note made by married woman — 
Epect of restraint upon atUicipatum.] — 
Where a promiiwory note was made 
by a luarriuil woman ; — Held : tlm 
promissory note was in fact, as wt'll 
as in form, a valid unuonditioual 
promise on the part of tho maker to 
pay a sum certain in money. Kfleot 
of Married Women’s Property Act, 
R. S. O.. 1914 (0. 149), tm. 4 (2), 5 (2). 
discussed. — Anobrson v. McLaren, 
1192114 1). L, U. 1076; 66 O. L. R. 
20.- CAN. 

-.1 — An Instrument Is 
not a ncKotiuble promissory note where 
there is not an unconditional promise, 
as required bv Bills of Exchange Act, 
8. 176, — He MnoHKLL & Union Bank 
OF Canada, [1923] 4 I). L. R. 1132; 
68 O. L. R. 523, revsg. sub nom. He 
Btbvbnf 6c Mituhklu 21 O. W. N. 
3S1.-~0AN. 


r ii- .J — Wheio a cheque 

was drawn 6c given luidcr tho con* 
ditioii tliat it was not to become 
clloctivo unless a loan was grunted by 
acortain bunk : — Held: the chequo could 
not be detached from the oouditlon. 6c, 
tliu oundition not having boi*n fultlilod, 
the cheque could not bo recovered on. 
— JoNEH tj. Thomas 6c Norman (1922), 
65 U. L. R. 491.— CAN. 

r ill. .] — There is nothing 

In law to debar the maker uf a pro- 
missory note from pleading os a 
dcioiico to a suit thereon that as a 
matter of fact the note was given for 
a speidal purpose ik was not payable 
unt ll the happening of a certain spociho 
event w'hioh, so far, had not yet 
happened.— Biiooi Ram v. Kishori 
Lai. (1928). 1. L. R. 50 All. 764.— IND. 

60 vil, Payment on account of 

specified contract.] — Wilson r. I*kl- 
LKTIKU (N. B.), [19281 1 1). L. R. 716.— 
CAN. 

79 1. As per memorandum of agree- 
ment — Memorandum meaningless. ] — 
Held : there was a good promissory 
note. — C anadian Bank of Com- 
merce V. Livingston (P. E. 1.) (1009), 
0 E. L. R. 459.— CAN. 

PART II. SECT. 1, SUB-SECT. 2. 

h I. Alleged maker denying 

signature.] — Where an expert on hand- 
writing said deft. ’a signatures were 
genuine, but the judge bold, after seeing 
enlarroments of them, that they wore 
forged: — Held: tho absence of any 

284 



VoL VL— Bills ot Exchange. Cases 161— 297a, 


161. Add, Annoiaiiona : — ^Mentd. Re Cbceterman’s 
Trusts, Mott V. Browning, [1923] 2 Ch. 406 ; 
Uliendahl v. Pankhurst Wright (1928), 39 
T. L. R. C28 ; Peyrae v, Wilkinson, [1924] 

2 K. B. 166. 

191. Add, Annoiation : — Refd. McDonald v, Nash, 
[1924] A. O. 626. 

205. Add. Annotaiiona: — Apld. Auchtcroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Despatie v, Tremblay, [1921] 1 A. C. 702; 
McDonald v, Nash, [1024] A. C. 026 ; Samuel 
V, Dumas, [1924] A. C. 431 ; Ouellettc’i v. 
Canadian Pacific lly., [1925] A. O. 609; Gil- 
bert V, Gilbert & Bougher (1927), 90 L. J. P. 
137 ; Shotts Iron ('o. r. (Jiirran, [1920) A. 

409 ; Tilling-Stovens Motors v. Kent County 
Council & Transport Minister, [1929] 1 Ch. (U>. 

207. Add. Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. R. 165. 

208. Add. Annoiation : — Apld. Goldman v. Cox 

(1924), 40 T. L. R. 744. I 

209a. .] — Pltf., who was a l*ole, 

& could not read English unless it was print (h 1. 
bought goods from one A. Cohen, & certain i 
cheques were made out in favour of “ A. ' 
Cohen ” by a clerk in the employment of 
pltf. & were signed by pltf. The clerk after- ' 
wards forged the name of the payee by i 
inserting “ S ” before “ A. (^ohen ” & forged 
the indorsement ^ got the cheques caslu'd by 
deft., who obtained payment for the ch^*(|ue8 
on presentation. In an action for money I 
received by deft, to the use of pltf. : — Held : 
as the cheques wei‘e, before signature, made I 
out to a real creditor & not to a fictitious ’ 
person pltf. wiis entitled to recover. — Gold- 
man V. Cox (1924), 40 T. L. R. 744 ; 69 
Sol. Jo. 10, C. A. 

215. Add. Annotations : — Refd. Robinson v. Marsh, 
[1921]2K.B. 040 ; McDonald v. Nash, [1921] 
A. C. 026. 

240. Add. Ajinotatum : — Apld. Mason r. Lack 
(1929), 140 L. T. 090. 

240a. .] - An instrument j>urporting to be a 

bill of exchange was drawn by pltf. At I 
the time when deft, accepted it tliero wvjh ' 
no other name ujjon it, the only indication 
of a name being that it was payable at I 
a certain bank at which, in fact, deft, had | 
no account. On a claim by pltf. for the 
amount of tlic alleged bill : — Held : (L) since j 
the document was not signed by the person 
giving it & addressed to the person wlio was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange ; (2) it was a good promissory 

note upon which, after amendment of tJie , 
statement of claim, pltf. was entitled to I 
recover.— Mason v. Lack (1929), 140 L. T. I 
696 ; 45 T. L. R. 303 ; 73 Sol. Jo. 284. ' 

241. Add. Annoiaiiona : — Consd. Ijondon & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Bank (1926), 31 Com. Cas. 07. Refd.Slingsby , 
i?. Westminster Bank, Ltd. (19.30), 17 T. L. H. 1. ' 


Mentd. Brown v. Swan (1921), 37 T. li. R. 
787 ; Suiters v. Briggs, [1922] 1 A. 0. 1 ; Re 
Farrow’s Bank, [1923] 1 Cii. 41 ; Underw(K>d 
v. Bank of Liverpool, Underwood i\ Barclays 
Bank, [1024] 1 K. B. 776; Importers ( o. v. 
Westminster Bank, [1027] 2 K. B. 297. 

Add, Annotatimia : — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia Jk China, 
[1929] 1 IC. B. 40 ; SIingsl)v r. WostmiusUM’ 
Hank, h(d. (1930), 47 T. R. 1. Mentd. 
Underwood v. Bank of Livorpot)!, Underwood 
V. Barclays Bank, [10241 1 K. B. 776. 

i. Cheque drawn by Government official 

on Bank of England — Dividend warrant for 
interest on War Loan.] — rhe first pltf., who 
was an executrix A: a beneficiary under a 
will, received from ibe Hank t)f Hnglaud a 
w^aiTani for iiit<>re8t on War Loan, the 
w’arraut being crossed “ Ar Co. Not negoti- 
able " A: beirtg expivsscd to b(» “ A/c Harry 
TAirner, deceased.” She signed ilu» warrant. 
Ac sent it to the oxor.'s solr. in pursuances i>f 
an arrangement that any warrants receivi'<l 
by her should be sent to liim for attention. 
The solr. i)ai<l ilu‘ warrant info ids own 
.•w‘couiit with deft. l)ank, representing t.o the 
bank that it w'as a rc'paynient of a loan wliich 
he said he imd mnd(' to tlu^ lirst pltf. in an 
;wlion against U»e bank trf> recoviT tlie 
amount: -livid: (1) although tiu* tlraw’er 
of th(‘ warrant W'as an ollicial of thi* Itaiik of 
Kngland on whi(‘h it was drawn, >ei, as he 
was acting as aii agent of the (iovernment, 
the waiTant constituted a “cheque”; 
(2) the word ” dividends ” iti Hills of ex- 
change Act, 1882 (c. 01), 8. 96, included 
int(>*r<‘Ht on (Iovernment stock. — Hlinusiiy v, 
Wkstminhtkh Hank, I/ri>. (1930), 47 T. L. R. 

1 ; 30 Com. Cus. 64. 

251. Add. Annotation : — Consd. Mason v. Lack 
(1929), 140 L. T. 090. 

252. Add. Annotation : -Tieid. Mixsou v. Tjack 
(1929), 140 L. T. 090. 

254. Add. Annotation : — Refd. Mason v. Lack 
(1929), 140 L. 3'. 090. 

255. Add. Annotation:- Consd. Mason r. Tjack 
(1920), 140 L. T. 090. 

275. Add. Annoiation ; --Mentd. Allen v. Royal 
Bank of Canada (1926), 41 T. h. it. 026. 

292. Add. Annotation : — Mentd. Allen v. Itoyal 
Bauk of Canada (1925), 41 T. L. it. 026. 
292a. Memorandum lor purchase of goods.] -- 
Held: an agreement, ik not a promissory 
note.— E llir v. Ellis (1820), Gow, 210, N. P. 
295a. Statement of sum borrowed Sc received- - 
“ Which 1 promise never to repay,**] - Held : 
pitf. was well entitled upon the lending or» 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion f)f 
the note. — Anon, {circa 1710), cited in 

2 Atk. at p. 32 ; 20 E. li. 410. N. I*. 

Annotation : - Bafd. Simpson v. Vau((buri 2 Atk. 31. 

297a. Acceptance ot bill without drawer or 
drawee.] -Mason v. Lack, No. 210a, anle. 


PART IL SECT. 2, SUB-SECT. 2. 

252 1. Rill accepted .] — An In- 

strument purporting to be a pro- 
missory note, in which there Is no 
mention of a drawee, may become a 
bill of exchange If acoeptanoe is en- 
dorsed thereon by a third party. A 
person who thus endorsee an acoeptanoe 
thereby admits himself to be a drawee 
& becomes liable under it, even though 
be is not named as a drawee, provided 


acceptaiKX) by him is nut inof>uHlstont 
with the address on the bill of exchaum. 
The acceptor having slgnllled his 
acceptance is estopped from coit tending 
that he is not the drawee. — J ookhh- 
cnAXDRA Deurv. Mahamhad Ibkahim 
(192y), I. L. R. 67 Calc. 69 ,>.— IND. 

PART II. SECT. 4. SUB-SECI'. 1. 

ai. Northern Lumber 

Co., Ltd. V. fiucioii, Nichoia tfc 
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Shki'ard (8 usk.). II92UJ I V. L. R, 274 . 
2 W. W. It. 538 ; rwff., U929J 2 D. L. K. 
098. -CAN. 


PART 11. SECT. 4, SUB-SECT. 2. 

■d. RromUsory note tor inlerettl n 
patent riglU — Form of indorsement. \ 
aAU.A<iHER V, Murpity (Ont.), 

4 D. L. It. 618; reoad., [1929J 2 J*. f. i 
124 ; 8. C. R. 288.— CAN. 



CaMB 841—546. 


English and Empire Digest Supplement, 


Part III. — Classification of Instruments. 


841. Add. Annotations : — Refd. Sutters v. Briggs, 
[1922] I A. 0. 1. Mentd. The Joaunis Vatis 
(1921), 91 L. J. P. 182. 

847. Add. Annotation : — Mentd. McDonald v. 
Nash, [1924] A. 0. 625. 


857. Add. Annotation Mentd. Minter v. Priest, 
[1930] A. C. 668. 

868. Add. Annotation: — ^Mentd. Jones v. Waring 
& GiUow, [1926] A. C. 670. 


Part IV. — Date of Instrument. 

888. Add. Annotation .-—Mentd. MaskoU v. Hill, [1921] 3 K. B. 167. 


Part V. — Computation 

422. Add. Annotation: — Mentd. .Toachimson v. 
Swiss Bank Oorpn., [192JJ 3 K. B. 110. 

441a. .] — Where a promis- 

sory note, repayable by instalments, provides 
that if anv instalment sliould not be paid 
“ punctually ” the whole of the balance is 


of Time of Payment. 

immediately to become payable, the use of 
the word “ punctually ” does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, “ in every case 
where the bill itself docs not otherwise 
provide.” — Sciiaverien v. Morris (1921), 37 
T. L. B. 366. 


Part VI. — Acceptance 


466. Annotation: — Refd. Mason 

(1929), 140 L. T. 696. 

468. Add. Annoiatiofis : — Refd. Re Gooch, Ex p» 
Judd, [1921] 2 K. B. 603; McDonald v. 
Nash. [1924] A. 0. 626. 

490. Add. Annotation : — Mentd. McDonald v. 
Nash. [1024] A. 0. 626. 

505. Add. Annotation : — Mentd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

508a. — .] — Dofts., merchants in London, 

were in the habit of purchasing goods for 
G., a merchant at Petersburg, wliirh they 
consigned to pltf., his agent at Hamburg, 
& tlH*y drew bills to the amount, pui-suant 
to the credit established for thorn. In such 
course- of business, they consipied Brazil 
sugars & indigo to pltf. for &. & other 
merchants at Petersburg, A ti-ausiniitcd the 
bills of lading, & drew bills to the amount ; 
upon which pltf. informed them, that he 
prtiteK'ted their drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those consigned to G. ; 
that ho acc(‘pted the draft for the amount of 
such goods pi-ovisionally, under the guarantee 
of dofts., inasmuch as the sugars against 
which the bill was drawn were not, as oi-derod 
by his principal, Havannah, to the amount 
of which he was authorised to accept, but 


Brazil, respecting which he liad no directions ; 
that he would communicate with his principal 
on the subject. & inform clefts, of the result. 
Such communication being made, G. at 
Petersbuig, conlirined the order for the 
Brazil sugars, & directed pltf. to accept to 
theii amount, & release defis. from their 
guarantee. Pltf. also informed dofts. of their 
drafts, drawn on him against goods, being 
continued & acknowledged by other mer- 
chants at Petersburg, for whose account they 
wore drawm. Upon the bkpey. of G. & an 
action by pltf. against defts., for the amount 
of the bill which he had paid x—^Ueld : pltf. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the BrauJ, 
instead of the Havannah sugars ; which 
confirmation being given, his claim was upon 
the bkpt. at Petersbuig, not upon defts., 
against whom, consequently, no action could 
be maintained. — Loumann v. Bougemont 
(1840), 6 Bing. N. C. 253 ; 8 Scott, 620 ; 9 
L. J. C. P. 158 ; 133 E. B. 100. 

619. Add. Annotation Re Pinto Leite, 

Ex p. Des Ohvaes, [1929] 1 Ch. 221. 

546. Add. Annotation: — Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


V. Lack j 


PART 111. SECT. 1. 

se Cheque payableto ** cash or order.**] 
— II ( Id jiaj a l)lo to bearer. — J UUM AUSR 
V Stand Aun IUnk op Canada (Alta.), 
11927] IW W R 270.— CAN. 

PART 111. SECT. 8. 

•jr. Drawn on resident in Bnlish 
India — Wherever draim ]— A bill of 


oxobange drawn ui»ou u robident of 
liritieh India is an inland iubtrumeut 
irresiieoUve of the place where it was 
drawn. — KiDsroN (A.-tJ.) & Co. r. 
Brth Bkos. (1929), I. L. R. 57 Calc. 
730.— WD. 

PART VI, SECT. *. 
am. Aeeeptanoe bv We.] — Held : 
not binding on husband . — ecclbs v. 
Mkrcbants Bane of Canada, [1023] 
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3 D. Lb R. 1103 ; 62 O. L. R. 138.— 
CAN. 

PART VI. SECT. 3. SUB-SECT. 1. 

aP. Indorsement “ untt aeeejtt <m 
arrival of goods.*'] — Held : the words 
when applied to a bill on domand 
meant “ will pay,** & no fisher 
acceptance was neegwaw. — Hum- 
HHBRTS •. Tatlor, [1921] N. Z. L. R. 
348.— N.Z. 



VoL VL— Bills ol Bnluuise. Oases 5S5-588a. 


Part VII. — Inchoate Instruments. 


666. Add. Annotation : — COQsd. McDonald v. Nash. 
[1924] A. O. 626. 

663. Add. Annotation: — ^Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

665. Add. Annotations: — Consd. McDonald v. 
Nash, [1924] A. C. 625. Refd. Lickborrow 
V. Mason (1793), 6 East, 20, n. 

667a. .] — Rs Gooch, Ex p. Judd, No. 2096a, 

post. 


567b. .]— McDonald (Gerald) & Co. v. Nash 

& Co., No. 2096b, post. 

668a. Effect of 1882 Act, s. 12.J -F.. a 

financier, L., a distiller. D. & M., a lirm 
shipbrokers, & one A. wore miudod to load 
a ship with a car^u of whisky Uj bo carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily bo 
smuggled into the U.S., in violation of Ihe 
laws of that country. 1). & M. ent t^red inUi 
a contract to buy a steamer for £2,56.6 ; F. 
advanced £250 as a deposit on the purchasi*. 
On Oct. 26, 1927, an agreement was enierisl 
into between F., L. & I). «te M., whereby Tj. 
agieed i>o sell to D. .Sc M. 7,500 <;asos of whisky 
at 27«. 6d. a case free on board at Leitli oi- 
Glasgow to be rleUv(‘red er warehouse not 
later than Nov. 2({. li. M. were to lak(‘ 
delivery on board a vessel of a regular Hue 
of steamers. Payment was to be mad(‘ by a 
bill for £.6,500 drawn by F., accepted by A. 
<te indorsed to L., Ac a secoml hill for £1,812 
accepted by A. & D. & M., both bills b) be 
payable ninety days from Nov. 26, As to bo 
drawn & accepte(i on Oct. 26 Ac hand<HJ to L. 
to hold as security until ho should hand the 


bond on or before Nov. 26. L. agrf‘od to 
lend I). Ac M. £2,500 (£1,000 at 8 per cent, per 
annum k £1,500 at 40 per cent, per annum 
interest) for the purchase of the stfwiier, 
the loan t(> be secured by a llrsl mtge. on the 
steamer. F. agreed to lend D. k M. £1 .000 
.at 40 per cent. per annum iut erest to be H<‘cured 
by a second mtge. on the sbjarner. D. Ac M. 
agrt^ to insure the streamer for £1,000 
against all risks incluiling seizure or con- 
fiscation Ac £2,500 against marine risks Ac I 
deliver to L. cover notes for £1,500 Ac £1,000 
Ac to P. a cover note for £1,000. F. Ac L. 
agrefsi jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. Ac M. agreed to provide £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. In 
intended pursuance of the agreement two 
documents undated, &; purporting to bo bills 
of exchange, though written upon un'<tamped 
paper, were sent to L. ; both wijre headed 
“ London'’ ; one was drawn by F., accepted 
• by A., & indoi’sed by P., Ac was for £5,500, 
payable ninety days after date ; the other 
not signed by any one as drawer ; it was 
accepted by A. & by D. Ac M., & was for 


£4,812 payable ninety days aft, or tlale. 
Delay having occurred in naming a liner to 
take delivery of the whisky Ac in t'quipping 
the steamer for the adventure, L. gave to 
D. Ac M. a delivoiy order addro.ssed to the 
keepers of the bonded warohouso wiiore the 
whisky was in store. D. Ac M. immodiab'ly 

* ‘ y for £5("'' ” ’ 

of this paid off the loau Ac took a transfer oi 
tlio delivery order. The so-called bills of 
exchange for £5,500 Ac £4,812 were sent to L., 
who was at Lausanne. He struck out 
“ London ” Ac substituted “ Lausiinne,” added 
Dec. 3 as the date of each, Ac sigued his name 
as the drawer of the second, Ac stamped t hem 
both as foreign bills: — Held: (1) the* so- 
called bill for £5,500. being drawn, aciiepted 
Ac indorsed in this country on unstamptsl 
paper, was void by Stamp Act, 1891 (e. 39), 
ss. 2, 37 (2), 38 (I) ; (2) the so-cfdled bill for 
£1,812 though vjilid in other respects, as a 
foreign bill, notwithstanding 1882 Act, s. 64, 
was in\»ilhlated by L, having added a date 
not in accordance willi the contract, Ac was 
not protcct<‘d by 1882 Act, s. 12. — Fostwh r. 
Driscoll, Lindsay r Attfip.ld, Lindsay v, 
Drihoot.l, [1929] 1 K. B. 479 ; 98 L. .f. K. B. 
282 ; no L. T. 179 ; 45 T. li. li. 185, 0. A. 

677a. .] — Where a bill of cxolwinge on 

duly stamped paper is presented for signature 
to the acceptor by the drawer, Ac the former 
signs at the request of the latter witii know- 
ledge that the drawer intends to convert the 
document into a hill of exchange Ac negotiate 
it as such, it is immaterial, as against a holder 
in due course, whtdlior the document was in 
ally filled in when presented to the 
drawer for signature. — DuNN (M.), Ltd. v. 
Jepfwkson (1925), 69 Sol. .lo. 095, 725. 

584. Add. Annoiatio7i : — Refd. Guildford Trust v. 
Goss (1927), 136 L. T. 725. 

585. Add. Annotation : — Mentd. Lloyds Bank v. 
<fi)arter(‘d Bank of Imlia, Australia Ac Ghiria, 
fI929J J K. \i. 40. 

587. Add. Annotation : — ^Dbtd. Jones v. Waring Ac 

588a. Particular purpose — Fraudulent use for 

another purpose.] — A cheque was signed 
in blank by one of the partners in a syndi- 
cate, in ihe belief that the stamp of the syndi 
cate would be subsequently affixed Ac the 
clioque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, Ac was indorsed by a third parfner, 
who believed the same a.s tlie drawer, as well 
as by the payee. The payee, in fraud of 1 he 
other two partners, did not affix the si amp 
of the syndicate & used the chfspie for the 
purpose of raising a loan from money-lenders, 
for which he gave a promissory note binding 
him to repay on agreed Hum by monthly 
instalments. When one of the instalments 
fell due, the cheque was tendered in payment 


PART VII. SECT. 1. kept tbe money, &resp. filled i» loi> own Sc wnp. had no authority to fill in In 

565 vi. place of pai/ment.] — oamo as payee, Ac the note wa« not paid namo aw payee, St he ooiud not rer «>vf 

where instead of handing over a noU*. matunty St no notice of dIblM>uour from applt. — K nust v. Abbot, 
applt.'B sob. filled in a plaoe for pay. was irlven to applt. ; — Held : fh« solr. N. 2. L. R. 1072. — ^N.Z. 

meat, Ac discounted it with resp. Ac had no authority to negotiate the note, ) 
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& was dishonoured upon presentation, & 
the money-lenders then sued the drawer & 
the indorser : — Held : the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee. 


& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow. — 
Guildford Trust, Ltd. v. Goss (1927), 136 
L. T. 726 ; 43 T. L. R. 167. 


Part VIII.- 

595. Add, Annoiation : — ^Refd. McDonald v. Nash, 
[1924] A. C. 626. 

696. Add. Annotation : — Refd. Lloyds Bank v. 
Chartered Bank of India, etc. (1927), 44 
T. L. B. 166. 

635. Add, Annotedion : — Mentd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 li. J. 
K. B. 980. 

689. Add, Annotaliona : — Mentd. lie Chesterman’s 


-Delivery. 

Trusts, Mott V, Browning, [1923] 2 Ch. 466 : 
Uliendahl v, Pankhurst Wright (1923), 39 
T. L. R. 628 ; Peyrae v, Wilkinson, [1924] 
2 K. B. 166. 

643. Add. Annotation : — Expld & Distd. Jones v. 
Waring & Gillow, [1926] A. 0. 670. 

663. Add. Annotation : — Mentd. Saunders 
Young’s Brewery (1926), 42 T. L. R. 136. 


Part IX. — Capacity and 

687. Add. Annotation : — Refd. Kreditbank Cassol 
G.m.b. H. V. Schenkors, [192G] 2 K. B. 460. 

691a. .] — lie Adansonia Fibrk Co., 

Miles’ Claim (1874), 9 Ch. App. 635 ; 43 
L. J. Ch. 732 ; 31 L. T. 9 ; 22 W. R. 889, 

L, JJ. 

Annotation Consd. Yorkshiro Donklng Co. v. Beatson 
(1880), fi 0, P. D. 109. 

691b. .] — Fleming v. McNatb (1812), cited in 

3 Dow, at p. 229 ; 3 B. R. 1048, II. Ij. 

Annotations: — Consd. Davison «. lioliortson (181/i), 3 Dow. 
218. N.F. Yorksbiro Banking Co. v. Beatson (1880), 

6 O. P. D. 100. 

692. Add. Annoiation : — Mentd. Rye v. Purcell, 
[1026] 1 K. B. 446. 

602a. .] — In order to take a case out 

of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the tirm, 
for a transaction incident tt> the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he bo a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not/ within the sco})e of the partnership. — 
Bunarske Pass v. Gholam Hossein (1870), 

13 Moo. Ind. App. 368 ; 20 B. R. 685, P. C. 

693a. .1— Sutton v. Gregory (1797), 

Peake, Add. Cas. 160 ; 170 E. R. 220, N. P. 

604a. ; — — If one partner draw or 

indorse a bill in the partnership name, it 


Authority of Parties. 

will primd facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless tliere be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority, 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 
for his separate debt. — Ridley v. Taylor 
(1810), 13 East, 175 ; 104 E. R. 330. 

Annotations: — Consd. Frankland v. M'OuHty (1830), 1 
Kuapp. 274 ; Itr Acraroau, Ex p. Bunholl (1814), 3 Mont. 
D. & Do O. 615. Distd. Lovorson v. Lano (1802), 13 
C. B. N. R. 278. Refd. Lloyd v. Aabby (182.5), 2 0. & P. 
138; Wlntlo v. Crowthor (1831), 1 Cr. & J. 316; lie 
Itlobes, Ex p. Darlington District Joint Stock Banking Co. 
(1865), 34 L. J. Bey. 10. 

694b. .] — Bills drawn by one 

partner for a separate debt in the partnership 
name cannot be recovered upon as against 
the firm, unless pltf. can prove either a direct 
aBS(‘nt from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed. — FjtANKi.AND v. 
M'Gusty (1830), 1 Knapp, 274 ; 12 E. R. 
324, P. C. 

Annotations : — Consd. i?r Wardley & Hodson, Ex p. Tborpe 
(1836), 2 Deac. 10. Refd. LevorBon v. Lone (1862). 13 
C. B. N. S. 278. 

694c. Note made for self & partner — Partner 

bound.] — IjANE r. Williams (1692), 2 Vern. 
277 ; 23 E. R. 779 ; subsequent proceedings 
(1693), 2 Vern. 202. 

Annotations : — Consd. Devaynes r. Noble, Sleech’s Case 
(1816), 1 Mcr. 539. Refd. Bank of Australasia v. Breillat 
(1847), 0 Moo. P. O. C. 152. 

694d. .] — Smith v. Jerves & 

Baily (1727), 2 Ld. Raym. 1484 ; 92 E. R. 


PART Vlll. SECT. S. SUB-SECT. 1. 

598 11. .1 — Bxtrlnslo evidenoo is 

always admissible to show delivery in 
escrow. — I mperial Bank v. IIrirk. 
Imperial Bank v. Hundt, [19.H01 l 
1). L. li. 339 ; 64 O. L. li. 452.— CAN. 

PART VIII. SECT. 4 , SUB-SECT, 1.— A. 

611 viii. .] — Oral evidenoe is not 

admissible to show an agreement con- 
temporaneous with tbo makiug of a 
note that the llnbility of the maker is 
contingent on the hapnenbig of some 
event. — Hutuknian Farmers Ele- 
vator Co. V. GNiAznosKi, (1922J 3 


W. W. U. 19: 68 D. L. li, 656 ; 32 
Man. L. li. 322.— CAN. 

628 I. Until death of maker.]— 

Bonuam V. Bonham (1920). 48 O. L. li. 
434 ; .57 D. L. 11. 459 ; 19 O. W. N. 
268.— CAN. 

637 Iv. .1 — Evidence of alleged 

conditions attached to the payment of 
a promissory note, e.tf. payment out of 
a particular fund, ia not admissible, as 
It would vary the tonus of tbo written I 


rejected .] — An action by payee against 
the maker of a promissory note given 
for the pneo of goods was dismissed, 
on the BTOund that deft, had exercised, 
as under a contemporaneous oral 
agreement he was entitled to do, the 
right of rejecting S: returning the 
goods. — N ational Manupacturing 
C o. V. S7KPA, 11922] 1 W. W. 11. 814 ; 
05 D L. II. 284 ; 17 Alta. L. R. 398.— 
CAN. 


document. — G uooibbkrg v. Weber, | 
[1924] 1 D. L. R. 335 ; 1 W. W. R. | 
137 ; 18 Saak. L. R. 6.— CAN. 

688 i. Excluding habihty if goods 


PART IX. SECT. 2. 

t (p. 96) f. .J — Pops v. Fraser, 

11928) 3 W. W. R. 764.— CAN. 
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464 ; tub nom. Smith v, Baily, 11 Mod. Rep. 
401. 

695a* With addition of partnership 

name — Firm bound.] — Galway (Lord) v. 
Matthew A Smithson (1808), 1 Camp. 403 ; 
170 E. B. 1000, N. P. ; aubsequent proceed- 
ings, sub nom. Gallway (Lord) t>. Mathew 
& Smithson, 10 East, 264. 

Annotations : — Consd. Rooth «. Quin Sc Janney (1819), 

7 Priod, 193. Apld. Re Clarko, p. Buokler (1814), 3 
L. T. O. S. 284. 

696a. .] — In an action against partners, 

on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business A other circumstances, 
showing that the partner who di*ew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufllcient for the other partners to show that, 
iu the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so doing. — 
South Carolina Bank v. Cask (1S28), 8 

B. & C. 427 ; 2 Man. & Ry. K. B. 459 ; 108 
E. R. 1 101 ; sub nom. South Carolina Bank 
V. Case, Bp:ckett v. Same, Dan. & LI. 103 ; 

0 L. J. O. S. K. B. 30t. 

Anrwtations : — Expld. Smith v. Craven (1831), 1 Or. Sc J. 
500. Dbtd. Nh'holaou r. Uiekotta (1800), 2 K. & K. 197. 
Consd. lie Adansonia Fibre Co., Mllea’ Claim (1874), 9 
9 Ch. Apn. 035 ; Yorkuhiro llankinf; Co. v. Hoatsou (1880), 

5 C. D. 109. Refd. Vero t>. Ashby (1820), 10 H. Ac C. 
288 ; Hockham r. Knlfcht (1838), 4 Jiinpr. N. C. 213 ; 
Trueman v. Lodor (1840), 11 Ad. Sc 151. 689. 

698a. — After dissolution.] — A bill drawn 

A accepted after dissolution of i)artnci*ship, 
though dated before, docs not bind the 
retiring partner. — W riout v. Puliiam (1816), 

2 Chit. 121 ; sub nom. WitiaiiTsoN v. Pullan, 

1 Stark. 375 ; 171E. R. 601. 

701a. .] --A bill, (hough drawn on 

a partnership, & acc(*ptf*d by one of the , 
Ijaitners, if for a separate debt of one of them, 
shall not bind the partnership, if the jiarty i 
knew the consideration of the bill. Alilcr, I 
if in the hands of a bond fide indorsee without I 
notice. — W ells v. Masterman (1709), 2 
Esp. 731 ; 170 E. R, 512, N. P. 

Annotations : — IMd. Levonjon r. Lane (18(12), 13 C. II. N. S. | 
278 ; EUston v. Deacon (186G), L. K. 2 C. K 20. | 

701b. .] — A partnership accept 

ance, given in discharge of the several debt of 
one of two partnere, cannot be i)rov(‘d against , 
the joint estate, by a pcTson who took it in ' 
discharge of such several debt, tliough it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that 
it W'as accepted in the partnersliip name, 
with the knowledge & assent of tlio other 
partner. — Re O’Neill, Ex p. Gouldino 
(1829), 8 L. J. O. S. Ch. 19, L. C. 

Annotaiums : — Refd. Levereon v. Lano (18G2), 13 C. B. N. S. 
278 ; Re RichcH & MarshalTH Truat Vood.Exp. Darllusiou, 
etc., Bauklud Co. (18G5), 4 Do O. J. Sc Sm. 681. 

702a. Bill not addressed to partnership 

address.] — Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in pai-tner- 
ship with C., but in his own name. C. 


accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, A which was addressed to deft, 
at A. -Held : the acceptance was binding 
on deft., although the bill was not addrt>ssod 
to the place where the partnership business 
was carried on. — Stephens v. Reynolds 
(1860), 5 H. & N. 613 ; 29 L. J. Ex. 278 ; 

2 L. T. 222 ; 157 E. B. 1283 ; subsequent 
proceedings, 2 F. & P. 147. 

Annotations : — CoW. Yorkshire Danklng Oo. v, Boatson (1). 
Leeds Sc County Banking Co. v. Same (1879), 4 C. T 
304. R^. Yorksldre Banking Co. v. Boatson (1880), 5 

C. P. D. 109. 

709a. Not for partnership purposes — 

Firm not bound.] —Sheppard v. Dry (1840), 
cited in Byles on Bills, 18th od., p. 66, n. (/). 

713a. For private ‘debt— Firm not 

bound.] — Arden v. Sharpe A GTr,soN (1797), 

2 Esp. 624 ; 170 E. R. 442, N. P. 

713b. .]— Ridley v. Taylor, No. 

694a, ante. 

7130. Bill or note indorsed by partner In own 

name.] — vSouTH Carolina Bank v. (’ase. 
No. 696a, ante. 

716. Add. Atinotaiion : — Mentd. Brocklebank v, R., 
[1926J 1 K. B. 62. 

722. Add. Annolaiion : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1921] 1 K. B. 775. 

726. Add. Annotation : —Mentd. Bow’s Firuporium 
p. Bivtt (1927), 41 T. ].. R. 194. 

734. Add. Annotations: — Dlstd. Goldman f>. Cox 
(1921), 40 T. L. R. 741. Refd. .Tones v. 
Waring A Gillow, [1921^] A. 0. 670. 

737. Add. Annotation : -Refd. Jones v. Waring A 
callow, [1920] A. C. 670. 

738. Add. Annotation : -Mentd. Lortdoii Mont* 
rose Shipbuilding A U(q>airing Co. v, Barclays 
Bank (1925), 31 Com. OaH. 67. 

746. Add. Annotations : — Consd. Goldman v, Cox 
(1924), 40 T. ]j. R. 423; Uockitt v. Barnett, 
Pembroke A Slater, [1 928] 2 K. B. 244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
r. Barclays Bank, [1924] 1 K. B. 776; 
Australian Bank of Commerce v. Perol, [1920] 
A. O. 737; .Tones v. Waring A Gillow, [1920] 
A. C. 070 ; FtTiion ToxtO** Assocn. v. Thomas 
(1929), 46 T. 1 j. I{. 261 ; Lloyds Bank v, 
(’haiterefi P.ink of India, Australia A China, 
[1929] I K. H. 10. 

I 755. Add. Annotations : — Consd. Underwood v. 

I Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Reckilt Barnett, 
Pembroke A Slater, [1028], 2 K. B. 244. 

757. Add. Annotations : — Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776; Liggett (Liverpool) v. 
Barclays Bank, [1027] 137 L. T. 413; Lloychs 
Bank v. (Jhcarlcred Bank of India, Australia & 
China (1028), 97 L. J. K. B. 669. Mentd. 
Marconi’s Wireless Tclegrai>h (’<>. c Newman, 
{1930] 2 K. U. 292. 

759. Add. Annotation: — Refd. Rcckitt v. Ihirnott, 
Pembroke & Slater, [1928J 2 Jv. B. 24 4. 

703a, •• Directors ** added after signa- 

tures — Acceptance by company — Drawer re- 


part IX. sect. 5. 

763 va. “ President " 

“ Mgr.” added after signatures.] — Held : 
the Individual delta, were personally 
liable on tbo note. — L oczka v. Ruths* 
NIAN FaRHBKS' CO'OPERATIVK Co., 
Ltd., 11922) 2 W. W. It. 782 ; 68 


D. L. R. 635 ; 32 Man. L. K. 137.— 
CAN. 

763 vb. -Pres'* db 

” .Secy." added after eignaiures .] — 
Whether tboae blgnlug a promiaaory I 
note Biguod it ol&cialB of a limited co. { 
or as individuals, is a question of intent, 
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Sc the intent must be gathered from 
the face of the dooument itself, A 
where, on a scries of notos made to 
the same person at ono a 

rubber stamp containing tbo imm ^ 
the CO. Sc two lines was im|uf*t“»fd « 
the notes Sc tbo signers sigutd on t 
19 



OasM 768ft-808. 


English and Empire Digest Supplement. 


qiilrlng Indorsement by direoton.] — A bill of 
exchange addressed to a limited co. was 
accepted in the following form : ** Accepted 
Myable at the W. Bank — ^A.B. & C.B., 
directors — Fashions Fair Exhibition, Ltd." 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he ^ould require it to be 
indorsed by the directors as well as accepted 
by the CO. Accordingly the same two 
dtreciors signed the bill also on the back, 
" Fashions Fair Exhibition, Ltd. A.B. & 
O.D., directors," & one of them when return- 
ing ilie accepted bill drew attention in his 
lott<*f to the fact that it was " duly indorsed 
by two dii-octors of the co. as requested by 
you." In an action against A.B. & O.D. 
as indorsers of the bill ; — Held : (1 ) they 
weio personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the CO. it gave no greater validity to the 
bill than was already contained in the 
acceptance, & therefore under 1882 Act, 
s. 26 (2), Die construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say tlmt they were signing on behalf of the co., 
tlie addition to their names of the word 
" directors " must bo treated as a word ol 
description only & not as excluding their 
liability; (3) the ct. wero entitled to look 


at the srurrouiiding circumstances under 
which the bill was si^ed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defts. by indorsing 
intended to guarantee the payment of the 
biU. — E ixiott V, Bax-Ibonside, [1925] 2 
K. B. 801 ; 94 L. J. K. B. 807 ; 183 L. T. 
624 ; 41 T. L. B. 681, 0. A. 

AfMolation : — As to (1) OonsdL Kettle e. Dnnster ft Wakefield 
(1927), 43 T. L. K. 770. 

768b. “ Receiver ” added after signa- 

ture.] — ^Pltf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by " R., Receiver, 
F. Ltd." 08 drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., & pitf. had stated that it must be 
"clearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves" : — 
Held: (1) the above were not " surrounding 
circumstances " from which the intention of 
the parties could bo inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone ; (2) the words" Receiver, F Ltd." 
were words of description only, ft the bills did 
not purport to have been drawn on behalf of 
the co. ; (3) pltf. was entitled to recover 
against defts. upon the bills. — Kettle v. 
Dunster ft Wakefield (1927), 138 L. T. 
168; 43 T. L. R. 770. 


Part X. — Consideration. 


772. Add. Annoiettion : — As to (1) Refd. Jones v. 

Waring ft Gillow, [1020] A. 0. 670. 

778. Add. Annotations : — Refd. Robinson v. Marsh, 
[1021] 2 K. B. 040 ; Sutters v. Briggs, [1922] 
1 A. C. 1 ; He Farrow’s Bank, [1923] 1 Oh. 41. 
786. Add. Annotation : — Mentd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 025. 


801. Add. Annotation: — ^Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

808. Add. Annotations : — Dlstd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. Mon- 
crieffe (1926), 43 T. L. R. 82. Refd. Robinson 
V. Marsh. [1021] 2 K. B. 640; Sutters v. 
Briggs, [1922] 1 A. O. 1. Mentd. Jeffrey v. 


two linos & added the words “ Pron.” 
ft “ Boof *' after tholr Hiimatnros ft 
wore in fact the prtiHidout ft secretary 
of the 00 . lospootlvoly WrW ; tho 
notes wore made by the co — ScitAFTKR 
t>. TunuT, .Smith ft (^o., Lrn , [19241 
1 1). L. n. 408 ; 1 W. W. R. 213.— 
CAN. 


763 V c. “ Director " tT 

*'Secreiary“ adeUdaftei sianatitrcs,] — A 

I )romiHbor}' nute was gifuitod in tho fnl- 
owinK terms • “ Four months after date 
we promise to pay. . . (O D.l Dipoctor, 
[B. F.J Seorotary. Tim Fraserburgh 
Enipii'e LUl.” Tho body of the note 
ft the words appended to tlie slgnaturo^ 
had all boon written by tlie same per* 
son, not one of tJio sUrnatorios, before 
Blgnaturo : — Held • tho two siirnatories 
wore poraonallv liable. — B rrbnkii u. 
Hknokbson. [1925] B. a 64R.— SOOT. 


763 V d. “ Manttffino 

l^oprieUtr ” added after aionature .) — 
A snlt was brouffbt on three huudls nin- 
niiiK In tho following fonn “ .'>6 days 
ult<i dote I promise to pay B. C. F., 
or onUr tho sum of R.’s 600, only 
for >aluo received in oash (signed) 
O. \ A . Managing Proprietor, 
S* 1 rlpiuK B. Ud. Bombay 

No. 4 ~-1lcl(t the only person liable 
on these hnmliH was O V. A. who had 
signed them a not any alleged firm 
paaslim nndci tlu^ name of G. ft B. 
Friends, ft tho words Managing Pro- 
prietor, etc., wore merely added as a 
derorlptlon of bis occupation ft busi- 


ness address — S itauam Krihuna 
PaOHYK V. CHINANOA8 FaTKHCHAND 
(1928), I. L. H. 52 Bom. 640 — IND. 

PART X. SEOT. 1, SUB-SECT. 3. 

798 f. Forbearaiice to sue — Surety .) — 
Held : the giving of a note to avoid suit 
oontitutod deft, a principal debtor, ft 
his equities us a surety were gone. — 
Auiancf TRuer Co. v. Johnson, 
[19201 2 W. W. K. 800 ; 16 AlU. L. K. 
4 79,— CAN. 

PART X. SECT. 1, SUB-SECT. 4. 

St. ICxtension of credtt.) — Fuijjsr ft 
Co. t>. Holij^nu (N. S.) (1910), 9 
B. L. R, 110.— CAN. 

PART X. SECT. 1. SUB-SECT. 5. 

sv. Sale of imvrovevnmis by «uf<- 
elaim deed.] — Dmis v. MoRKRAm.T 
(1920), 46 N. B. R. 200 ; 85 D. L. K. 
812.— CAN. 

sx. Oinng eredft.J — In an action 
upon promlssorv notes made by defts. 
husband ft wife. In favour of pitfs. 
wholesale nierohants, it appeared that 
in Mar. 1921, the wife dm. who bad 
been carrying on a retail business, 
made an assignment under the Blcpoy. 
Act, ft sborilv afterwards made a 
proposal to compound her debts at 
35 oents in the dollar, to be paid in ten 
equal monthly instalments. The oom- 
positlon was duly approved by the oL 
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Pltfa. were among the creditors. Tho 
debtor did not complete the com- 
position payments within tho times 
proposed, ft the final pavment was not 
made until Ang. 1923. After the 
composition was approved, the debtor 
continued to do business, ft made some 
purchases from pitfs. In Sept. 1922, 
the debtor proposed to buy a largo 
quantity from pitfs. on credit, but 
pitfs. refused to give credit for the 
quantitv desired unless defts would 
make some settlement of the old debt, 
i.e. tho unpaid balance of pitfs.’ com- 

S ound claim. Defts. thereupon signed 
io promissory notes now sued upon, 
dellvorod them to pitfs., ft received a 
new supply of mods upon the credit 
they desired : — Held : the notes were 
not made for tho accommodation of 
pitfs. ; but, though representing a 
compromised debt, were In fact made 
in consideration of the giving of credit 
In respect of the new sale, ft that was 
sufficient consideration to support the 
notes ft to render defts. liable. — 
Chamandt Brothers, Lto. v. Albert, 
[19281 2 D. L. R 577 ; 62 O. L. R. 
105 ; 10 C. B. R. 82.— CAN. 


■y. Delivery up of void bill .] — 
Valuable consideration for a bill of 
exchange may consist in the delivery 
up of another bill which the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was void. — Bov AL Bank of Canada 
V. Grobr ft Walbrcdob (Alta.), (1928) 



▼oL VL— BOb ol Bnihange. Cues 808— 84S. 


Bamford, [10211 2 K. B. 861 ; Greenhalgh v. 
Union Bank of Manchester, [10241 2 K. B. 
163. 

828. Add, Annotation: — ^Refd. Stott v. Shaw & 
Lee, [1028] 2 K. B. 26. 

826. Add, Annotation : — ^Mentd. Fettes v, Robert- 
son (1021), 37 T. L. R. 681. 

885. Add, Annotation : — ^Mentd. Holt v, Markham 
(1022), 128 L. T. 710. 

887. Add, Annotation : — ^Refd. Sutters v. Briggat 
[1022] 1 A. O. 1. 

850. Add, Annotation : — ^Mentd. Re Pinto Leitc, 
Rx p. Des Olivaes, [1920] 1 Ch. 221. 

868. Add, Annotation : — Consd. Jones v. Waring & 
GiUow, [1926] A. C. 670. 

805. Add, Annotation : —JieU, Alien t;. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

896a. Under 1882 Act, s. 21 (2)— Payee.] — 

The original payee of a cheque is not a 
“ holder in due course ” within the above sect. 
— JoNUS (R. E.), Ijvv. V. Warino & Gii.low, 
Ltd., [19261 A. C. 670-, 95 L. J. K. B. 913 ; 
135 L. T. 548 ; 42 T. L. tl, 644 ; 70 Sol. .lo. 
756 ; 32 Com. Oas. 8, H. J.. 

AnnoUUion .—Reid. Lloyds Bank V. Chart orod Bank uf India. 

Austialla & Ctdnu, [1929] 1 K. D. 40. 

897. Add, Aiwotation : — Apprvd. Jont's v. Waring 
& GUlow, [1920] A. C. 670. 

809. Add. Annotation : — Refd. Jones v. Waring Sc 
GUlow, [1026] A. 0. 670. 

001. Add. Annotation : — Consd. Sutters v. Briggs, 
[1022] 1 A. 0. 1. 


902. Add, AnnotaHona : — Consd. Sutters v. Briggs, 
[1022] 1 A. O. 1. Refd. Brown v. Swan 
(1021), 37 T. L. R. 787 j Robinson v. Idarsh, 
[1021] 2 K, B. 640. Mentd. JolTrcy v, Bam- 
ford, [1021] 2 K. B. 351 i Maskell v. Hill, 
[1921] 3 K. B. 167; Cohen v. Hall, [1922] 
2 K. B. 37 ; Ford v, Blurton, Ford v. Sauber 
(1922), 38 T. L. R. 801 ; Scranton’s Trustee 
V. Pearse, [1922] 2 Oh. 87. 

017. Add. Annotatiojia : — Consd. Auchteroni v. 
Midland Bank, [1028] 2 K. B. 294 ; Reckitt 
V, Barnett, Pembroke & Slater, [1028] 2 
K. B. 244. 

922. Add. Annotations : — Consd. UecUtt v. Barnc»tt, 
Pembroke Sc Slater, [1928] 2 K. B. 244. 
Mentd. Falcon v. Famous Players Film (^o, 
(1925), 42 T. L. R. 01. 

035. Add. An7iotatio7i : — Refd. Humphrey Sc I )on- 
man v. Kavanagh (1925), 41 T. L. K. 378. 

942. Add. Annotation : — ^Refd. Sutters v. Briggs, 
[1922] 1 A. O. 1. 

943. Add. Annotations : — Dlstd. Soc. Anon, des 
Grands Ktablissements do Toiiqiiot I'aris- 
Plago r. Baiirngart. (1927), 96 L. J. K. B. 789. 
Apld. Carlton IJall (Mnl> r. Lauienee, (1929J 
2 K. H. 153. Mentd. Akslonairuoyo Ob- 
schostvo A. M. Ijutherr. Sagor, (1921)3 K. B. 
532 ; Robinson v, Marsh, [1921 ] 2 Iv. It. 640. 

046. Add. AnnotaiiotiH : -Retd. Maskell v. Hill, 
jl92l] 3 K. 11. 157; llumpberv r. Wilson 
(1929), Ml L. T. 469. 


3 D. L. R. 83 ; [1028] 2 W. W .R. 65.— 
GAN. 

8B. Credit ffiven to third parly.} — B., 
having an unauthorisod loan from 
appit. bank, of which ho was u director, 
Sc wishing that it should cense to appear 
In the liuoke, persuaded the tirsi resp. 
to (tigu a promissory not« for Its. 20.000, 
datod Deo. 22, 1017, iu favour of the 
bank ; B. promised that bo would 
himself pay tho urlnclnal & Intcre^^t. 
The note crodited ny the bank to 
B., the first resp. receiving no part of 
tho money. On Dec. 23. 1018, B, 
paid to the bank a sum out of which 
the bank allocated Ks. 908 to ibe pay- 
ment of tho Interest duo upon the note. 
B. had notice of that allocation 6c 
adopted It in his own books. On 
Aug. 9. 1921, appit. bank suml tho first 
reep. upon tho note : — /ItUl : the first 
resp. was liable on the note. The 
giving of credit by tho bank to B. was 
considoratiou. — National Bank ok 
Uppek India v. Ban.miditak (1929), 
L. 11. 57 Ind. App. 1, P. C.— IND. 

PART X. SECT. 2. 

844 ii. .] — Canadian Bank of 

COMMRROE V. Colwell (1923), 66 
N. S. R. 347.— CAN. 

PART X, SECT. 8. 

855 i. LiaMlity of aerommodatina 
party — Not entitled to notice of dia- 
honour .] — OoDviLLB Co. v. Jordan, 
11922} 1 W. W. R. 1280 ; 63 D. L. R. 

694.— CAN. 

856 vi. Subsequent 

indorser not entitled to benefit of col- 
lateral seeurUyA — Smith v. Fkalick 
( 1866), 5 Or. 6ll— CAN. 

M. JRipM of atxommodating party — 
To 9ut — On toarehouee receipt indorud 
by accommodated party.}— Held : pltf. 
could not recover, for there was no 
debt contracted at the time of tho 
indorsoment. — C ockburn r. Sylvester 
(1877), 1 A. R. 471.— CAN. 

PART X. SECT. 6. 

896 Iv. .1 — Union Bank 

OF Canada v. Antonioc, 11921] i 


W. W. R. «19 ; 56 D. L. U. 338 ; Cl i 
iS. C. R. 253.— CAN. ' 

896 V. .1 — WKKKKH V. 

Mdutimku, 119221 2 VV. W. II. 725 ; 
15 hnsk. L. ll. 430. — CAN. i 

896 vl. .1- AILAIiauAD I 

Bank, Lri>., Lahore o. Rati a" ' 

CiiAMLA (1927), I. ]«. U 8 Lab. 702. 
INO. 

897 vl. - .1 (JUNNH, l/ri). 

V Wakk, {19241 1 D. L. H. 377 , 61 
N. B. R. 292.- CAN. 

897 vil. .] — Marshall v. 

Hookm. 11024) 1 D. L. It. 888.- CAN. 

897 vlil. — .)-Tbo original 

payee of a cheqno Is not a holder in 
duo course. — Joh.mhov r. Joiinkov, 
(19281 2 D. L. U. .'>.'1). 912; (1928) 

1 W. W. l;. 774 ; 119281 2 W. W. R. 
G3 . 23 Alta. L. It. 3Kh. CAN. 

007 i. ** Complete d: regular on face 
of it ” — Instrument exyned in hUink. } - 
A party who knows that a note has 
^oii riiimod in blank lie negotiated to 

holder in duo 

Tkkmulay (1922), Q. R. 34 K. B. 458. 
—CAN. 

913 111. Pltf. purchased 

a 1910 model niotor-truok frurn G. A 
cash payment was made on aooonut Sc 
promtsMory notes given fur the balance. 
G. assigned the agreemeut Sc notes 
to defts. for valnabm consideration, of 
which pltf. had duo notice. Later pltf. 
found tho truck was a 1913 model but 
oontlnutid to use it. Re then brought 
an action for conceUatiou of tho notes : 
— Held : defts. were holdeis uf tho 
notes in due course Sc bad dlschargod 
any onus for the fraudulent conduct 
of G. of which they had no notice. — 
Fraser v. MoGrroob, Johnston Sc 
Tromar, Ltd. (1922), 31 B. C. R. 306. 
—CAN. 

913 Iv. Ba.vk ok 

Aubtralabia V. Ccims, [1927] N. Z. 
L. R. 247.— H.Z. 

916 vi. .1 — ^Tn order for a 

person to whom a blU or note Is 
negotiated to be aitect^ with notice 
of a defect In the title of the person 
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nogotialtng ii bo must have know lodge 
of the fiu’ts or a susnlelon of some- 
thing wrong cornlilncri with a wilful 
negU<t of tho inonns of knowlodgr. — 
JCo\Ai Hank ok Canada v Okoiib Sc 
VVAi.imiDOE (Alta ), (1928] H I), li. R. 
93; 11928] 2 W. W. H 65.— CAN. 

g (p. 111)1. - - .] -lMri'ii.KfAL 

Bank v. Hkih/,, Imithial Bank v. 
llUMH*, [1930] I J). L. U. 339 . 64 
O. L. U. 452.— CAN. 

k ( p. 1 41 ) 1. ZViwff arronyt mmt 

bftUH < n part les N ot rxjtrf used o n taee of 
inHlrumerU ] - An open letter ot urodit 
WHS granted to W., trndur, on the 
guarantee of T. Sc M., iiicri'liunt«. upon 
an agiciMiient. not expressed In the 
letter, ttmt W should buy produeo & 
consign bills of huliug SC pidley of lusur- 
aneo endoised to 'i'. Sc M., us H(.M;urity. 
\V., In fraud Sc violation of their agree- 
ment, drew hills under the letter. Sc 
I Indorsed for value to the MiTehaiits* 
Bank of Halifax, who tiad no notico 
I tlift ulinve avrf f>t>innt - _/#/<W / 

. Jnstrumont is not to bo 

alTixstod by any privato arrangomont 
wbieb the partius to It do nut rhnoso 
to put upon tho faiN) of the document. 
If it were Intended to llirdt W. In tho 
use of the letter of erodlt os liotwoen 
Idiii &r tho world at large, to a use for 
moreantiie puri>oso»i c«nrKet>e<l with tho 

K urebaso of the produoe. It would have 
een very easy U) have oxproswwl on 
the face of tho letter of eredit that it 
was to be aceontod if presented a<eom- 
panlud by bills r»f lading A pohry of 
insuranco. — Mmu'iianh Hank of 
Halifax r. Wintku (1898), 8 Nfld. 
L. It. 30.~NFLD. 

PART X. SECT. 6. SUB-SECT. 2.— A. 

940 1. NmuayUny )— Wau.BBIDOE v. 
Follett(IHI(J), 2 i; 'J. R. 280.— CAN. 

942 1. fJaminy - (Jamblina in grain 
futuris.] Promissory note unenforee- 
able.- Bank of Toronto v. SwFrNi y. 
Bank of Toronto v. CJochuavk, Bank 
OF Toronto v. Borys, (1927| 3 
W. W. R. 697 ; 21 Bask. L. Ii. <>70 - 
CAN. 



Cases Q46a— 1182. English and Empire Digest Supplement. 


946a. Compounding felony.] — Guiborn v . Fel- 
lows (1717), 2 Eq. Cas. Abr. 160 ; 6 Vin. 
Abr. 408, pi. 20 ; 22 E. R. 136, L. C. 

969. Add, Annotation : — Mentd. Maakell v. Hill, 
[1921] 3 K. B. 157. 

960. Add, Annotations : — ^Refd. Robinson v. Marsh, 
[1921 ] 2 K. B. 640 ; Sutters t>. Briggs, [1922] 
1 A. 0. 1. Mentd. Haskell v. Hill, [1921] 

5 K, B. 167. 

964. Add. Annotation : — Apld. Greenberg v, 

Coopcrstcin, [1926] Oh. 667. 

971. Add, Annotation : — ^Reld. Sutters v. Briggs, 
[1922] 1 A. O. 1. 

995. Add, Annotation: — Consd. Jones v. Waring 

6 GUlow, [1926] A. 0. 670. 

1033. Add. Annotation : — ^Refd. Bernard v, 

Williams (1928), 139 L. T. 22. 

1037. Annotations : — Delete “ Barwick v. S. E. & 
C. Ry. Cos., [1920] 2 K. B. 387 ; Bombay A, 
Persia Steam Navigation Co. v. Macl^y, 
[1920] 3 K. B. 402 ; Markwald v, A.-G., 
[1920] 1 Cii. 3-18.” 

Adfl. Annotations : — Refd. Maclaine v, Eccott 
(102i), 132 L. T. 173. Mentd. Buerger v. 
New York Life Assce. (1927), 96 D. .T. K. B. 
930 ; Jaeger v, Jaeger C’o. (1927), 44 R. P. C. 


437 ; Sassoon v. International Banking Corpn., 
[1927] A. O. 711; Dobell (C. G.) & Co. v. 
Barber & Garratt (1930), 47 T. L. R. 66. 
1038. Add. Annotations : — ^Refd. The Penelope, 
[1928] P. 180. Mentd. French Marine v. 
Compagnie Napolitaine d’Eclairage et de 
ChauSage par le Gaz, [1921] 2 A. 0. 494. 

1052. Add. Annotation : — ^Reld. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1053. Add. Annotation : — ^Dlstd. Guildford Trust 
V. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
Refd. Blay v, Pollard & Morris, [1930] 1 K. B. 
628. 

1054. Add, Annotation: — Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

1054a. .] — Guildford Trust, 

JjTD. V. Pohl & Maritch (1928), 72 Sol. Jo. 
171. 

1093. Add. Annotation: — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
1096. Add. Annotation : — Mentd. R. v, Jenkins, 
R. V, Evans- Jones (1023), 87 J. P. 116. 
1123. Add. Annotation : — Mentd. Maskell v. Hill, 
[1921] 3 K. B. 157. 

1132. Add. Annotation : — Refd. Robinson v. Marsh, 
[192112 K. B. 640. 


946 iii. .]- MAeWii.i.iAMH v. 

HI(JOI^rt, 11027] 2 J). L. U. 781 ; (1027] 
1 W. VN . R. 772 ; 36 Man. L. II. 468.— 
CAN. 


946 iv. .]— ri'otulHsnry note un- 

onferueublci. fact that the maeris- 

trato oonwontoil lo Iho witlulrawal of 
tho charKo in immaterial. — II kokuu r. 
IlAClIMAN (Altu.), MSI271 2 I), li. 11. 
1144 ; 11927] 2 W. W. II. :}2.— CAN. 


m. llourl now " 946a i.” 


n I. Tranatirlhn in breach of licensing 
laws.\ —Held : pltfs. could not recover 
on bills of exehanffo given in tuvymout 
for intoxicating llquorH Hold ny their 
agent in a bical option district. — 
WlISON (\). |i. ISlAYrj-OWEU llOTrUNd 
Co. (N. H.) (1913), 13 K. L. R. 489 ; 
14 D. L. R. 711. -CAN. 


n il. - .] - Held: there was no 

legal cnnsldoatiou for thu ohoquo on 
which i)]tf. Huc'd, lie could not 
na-over.* Skat.k r. liKCKKU, (1926] 
1 D. L. R. 723 ; .09 O. L. R. 6&1. — CAN. 


PART X. SECT. 6, SUB-SECT. 2.— B. 

968 Iv, .]- Id. drew a 

ohoquo, eivhseil " not negotiable,” 
payable t<» 1). or order, & dellvoivd it 
to D. in payment of money won from 
him by 1). under a wagering contract. 
I). indorsed the ebequo to R. but upon 
present ment to M. for payment it wuh 
disbonourtHi : — Jltld : the ebequo 

having 1)0011 given for a eonsideraiiou 
vtileb by virtue of (lamlng iVc Retting 
Act. 1912, was not iliogal but merely 
void, 1). had acquired a good titio to it, 
U tberefoi-o that R. was entitled to 
rocoor its value from W. — lloiiKirn^ 
V. MAJ,ori. (1921)), 29 H. R. N. H. W, 
179 : 40 N. S. W. W. N. 61.— AUS. 


■b. .dmouftt recnrrrablc .] — Where the 
eonslderation for a pi omissoi y note uh 
botwoon the maker & payee was 
illegal judgment is roeovored thereon 
against tho maker by a holder in due 
course who took It from the payee as 
collateral security for a debt, the 
amount of tho judgment bhould be 
limited to the amount ofitbe transferee’s 


! 


j 

1 


present Indobtodnoss to tho bolder. 
The same roHult follows oven tbongb 
the original transnctlon was not illegal, 
whore the maker has already paid tho 
am< unt of the note to the payee. — 
Ro. \L Bank of Canada v. (Ikobjc f 


WAUmiDOic (Alta.), 119281 3 D. h. 11. 
93 ; 11928] 2 W W. U. *' 


. :)5. - CAN. 


PART X. SECT. 7. 

993 V. Assignment by 

vendor of rights under contract to third 
party — Property in goods never passing 
to purchaser .] — ^Montiokllo State 
Bank v. Kilt/>iian. 11920] 3 W. W. R. 
642.- -CAN. 


immediate* party, only when the amount 
of tho note roforablo to such partial 
failure is aHcertaiuod 8c liquidated, was 
applied herein to an action on a note 
given a solr. on being retained to con- 
duct the defence to a charge which was 
I withdrawn before the date sot for 
trial, but with respect to which tho 
i Holr. prepared for trial. — K uaurs v. 
LianiK, 11928] 1 1). L. II. 1132; 
[1928] 1 W . W. R. 184 ; 22 Sask. L. 11. 
374.— CAN. 

PART X. SECT. 9, SUB-SECT. 1. 

1063 iii. .]— Royat, Bank 

V. WANNAMAKicn (Ont.), [1929] 4 

1). L. R. 999.— CAN. 


PART X. SECT. 8, SUB-SECT. 1. 

■ i. Verbal agreement that note 

' be operative only on happening of 
speciftca Dennib v. Ivky & 

B()T(’K. [1920] 3 W. W. K. 744.— CAN. 

B ii. Note given to show fictitious 

assets — Estoppel of TnaAer.l— Hay r. 
AI.I.EN, [19211 1 W. W. R. 33.— CAN. 

■ iii. .] — KiiOiz V. JouAN, [1925] 

3 D. L. R. 105.— CAN. 

s iv .1 — Dkvun V. Mookf/s 

Milui Ckeamkry, l.TD. (N. B.), [1927] 
3 D. L, R. 479.— CAN. 


1059 XV. .) — Where notes were 

nullities for fraud, & tlic signor was not 
estopped by any negllgimco on her 
part : — i/rW .• tho third party, ol- 
I though a holder in due oourse, had no 
right to recover from her. — Dun 81 if.a 
V. Kkateven, [1922] N. Z. L. R. 1032. 
— N.Z. 

1059 xvi. .] — Where there wa.s 

a defect In tho payee’s title, of which 
tho indorsee liad notioo : — Held : he 
was not entitled to rocovor. — D ar- 
ROCK r. Buunb (1927), 48 N. L. R. 
320.— S. AF. 

PART X. SECT. 9, SUB-SECT. 2. 


PART X, SECT. 8, SUB-SECT. 2. 

1040 ii. .J— Tho 

maker of a post-dated cheque the coii- 
Bidoration fur w'bicb baa failed &c pay- 
ment of which ho has stopped, is liable 
tboreon to a bank which in good faith 
Xc without knowledge of the facts 
has before Its date received it by in- 
dorsement from the poyco & ^iven 


[1920] 2 W. W. R. 497 ; 52 D. 1 
407 ; 15 Alta. L. R. 350.— CAN. 


q (p. 164) I. H’itt- 

dratral of retainer.]— Tbcmlethat partial 
failure of consideration for a promissory 
note Is a defence pro tanlo, as against an 


1073 i. Husband c£* udfe .] — 

Frykrb & Co., Ltd. v. Steeveb (N. B.), 
[1927] 4 D. L. Ii. 1077.— CAN. 

PART X. SECT. 10. SUB-SECT. 1. 
1093 i. Add ” varied. [1917 1 W. W. 
R. 1177.” 

PART X. SECT. 10, SUB-SECT. 2.— 
B. (a). 

1006 ix. .1— Fraud is no 

defence whore an action on a note is 
brought by a holder in due oourse. It 
merely shifts the burden to pltf . to show 
, that he took the note before maturity, in 
good faith, lor value 8c wdth no notioo 
of the fraud. — Canadian Bank of 
Commerce v. Pkebucb, [19241 1 p. L. 
K. 225.— CAN. 
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VoL VI— Bills o( Ezohange. Cases 1161— 13a4. 


Part XI. — Negotiation and Transfer. 


1161. Add. AnnoicUions : — Refd. Sutters w. Briges. 
[1922] 1 A. C. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

*1163. Add. Annotation : — Refd. McDonald v, Nash, 
[1924] A. C. 625. 

1178. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

1188. Add Annotation : — Refd. Jenkins v. Jenkinst 
[1928] 2 K. B. 601. 

1190. Add. Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1196. Add. Annotation: — As to (2) Consd. Kepub- 
lica de Guatemala t>. Nunez, [1927] 1 K. B. 
669. 

1248. Add. Annotations : — Consd. Ite Gooch, Ex p. I 
Judd, [1921] 2 K. B. 593. Refd. McDonald 
V. Nash, [1924] A. O. 625. 

1250. Add. Annotations : — Apld. Re Gooch, Ex p. 
Judd, [192 1 ] 2 K. B. 693. Apprvd. McDonald 
V. Nash, [1924] A. C. 625. 

1254a. .] — ^A testator gave a promissory 

note to G., saying he wished to provide other- 


wise than by will, for pltf. & afterwards niatlo 
his will, appointing G., with others, his o.\or., 
to whom, aftei' payment of legacies, he 
bequeathed a moiety of his personal estate. 
G. having made some payments on account 
to the pltf. afterwards denied her title : — 
Held : ho w«a a trustee of the note for pltf. — 
Lloyd r. Cuttne (1860), 2 Gift. 441 ; 3 L. T. 
366 ; 6 Jur. N. S. 1365 ; 66 K. B. 184. 

J niUf/aNon :~~Expld. He Whitaker (1S8U), 42 Ch. 1). IIU. 

1306. Add. Annotation : — Refd. Ite Wethered, 
Ex p. Salaman, [1926] Gh. 167. 

1312. Add. Annotation Consd. lin])orterH Go. 
V. Westminster Bank, [1927] 1 K. B. 809. 

1318. Add. Annotation : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. 

1310. Add. Annotation : — Refd. Robinson t>. Mid- 
land Bank (1925), 41 T. L. R. 402. 

1324. Add. Annotations : — Refd. Sutters v. Briggs, 
[1922] 1 A. 0. 1. Mentd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 

1334. Add. Annotation : — Consd. McDonald v. 
Nash, [1924] A. O. 625. 


PART XI. SECT. 4. 

»(p. .J— To bo tho 

holder of a promisaory note & cutitlod 
to 8UO ou it in hlti own name, pltf. 
must bo either the payee or tho 
indorsee In possession of the note. — 
BARNKr V. Lauzov, U923] 2 W. W. 11. 
19.— CAN. 

m (p. 188) i. Assign- 

ment to evade counterclaim.] -Dt'ft. 
made a note in favonr of O., who lost 
it. C. made an assiirnment of it to J. 
In order that J. might bring an action 
thorcon & so prevent deft, bringing a 
oountoi'claim against C. Just befon) 
trial thu note was found Be indorsed 
to J. : — Held: C. mast bo joiTiod as pltf., 
& deft, allowed ot bring In his counter- 
olalm. — JoNKS & Coixjuiiouv r. Finch 
(1922), 60 D. L. R. 822.— CAN. 

m (p. 188) ii. Indorse- 

ment in consideration of advances — 
Advanres repaid.]- — II eUi: an action 
might be brought cither in the name nt 
tho indorser or holder. — Cix)w r.Doui.L, 
I1920J 1 W. W. K. lOGO.-CAN. 

m (p. 1 88) iii. " On account 

of" payee.}— An Indorsement was not 
struck out Sc action wus brought on the 
note In the name of the payee. At tho 
trial tho judge allowed pltf. to amend 
by adding the Indorsee os co-pitf, deft, 
having objected that pltf. had no right 
of action ; & judgment was given 

for tho indorsee, but costs wore ^ven 
deft, against tho payee, tho original 
pltf. Deft, appealed on the groimds 
that no amendment should have been 
allowed, & pltf. was not entitled to 
judgment. Appeal dismissed. — Jack- 
80.N Machcnks, Ltd. v, Michaluck, 
(19221 3 W. W. It. 572 ; 67 D. L. R. 
182 : 15 Soak. L. R. 467.— CAN. 

d (p. 189) i. — Payee of cheque .] — 
BEiiCiiKH V. Dixon, [1923) N. Z. L. R. 
273.— N.Z. 

PART XI. SECT. 9. 

• I. Bank selling assets to 

another banAr.] — Where one bank sells 
ite assets to another bank under Bunk 
Act, ss. 99 to 111, & the agreement for 
sale has been approved by the Governor 
in Council, the parobasing bank may 
sue in its own name in respect of a 
promissory note, part of the assets 
acquired, notwithstanding that the 
note has net been indorsed by the 
selling bank as required by Bills of 
Ezohange Act. — Bank of Montrkal 
V. IBVINK SC Fei.vstetn, [19241 3 
D. L. R. 752 ; 2 W. W. R. 1047.— CAN. 


PART XI. SECT. 16. SUB-SECT. t. 

■g. “ Indorsed ** written opposite 
signature.] — A promissory note w.is 
bigued by W. Sc M. on tho fot'u of tiio 
noto & opposite M.’s signaturo tho 
word ” indorsed ** was written by a 
HoloHman in tho sorvleo of pltf. co., to 
which tho noto was made payable : — 
I/eld : JM. did not sign the note with 
the intention of indorsing it, but as 
maker, though as between him Sc W. 
only tts a surety. Sc tho wortl ** In- 
dorsed *’ was merely a memorandum 
intended to show that M. wus a 
surety. — G ouiuk (A. IJ.) Co., Ltd. v. 
WiiiTFtKLi) Sc Michaod (1920), 48 
if. L. R. 60.5; .58 N. L. R. 320; 19 

U. W. N. 336.— CAN. 

PART XI. SECT. 15, SUB-SECT. 2. 

Ii (jf company,] — If a co. 

authorises that its bank may aocopt for 
deposit ohoqncs ” purporting to l>o 
indorsed by any one director or the 
seerotary or treasurer," on indorso- 
mont is good which is made by ouo 
who is a director Sc sooretary though 
he docs not purport to sign os director 
or secretary. — ^1 Jnion Bank ok Canada 

V. TATHiKSALL, [19201 2 W. W. K. 
497 ; 52 D. L. R. 407 ; 16 AlU. L. R. 
350.— CAN. 

kll. .1 — Bkeoht V. Hef- 

FKL. [19231 3 D. L. R. 40 ; 2 W. W. H. 
1135,— CAN. 

k iii. .1 — IMFKUIAI. Bank 

OF Canada v. Dknnib. 119251 3 D. L. It. 
488 ; 57 O. L. It. 203.— CAN. 

k Iv. .1 — Ftoklitt Tbi/bt 

Co. V. TF.KMINAI. Land Sc Investment 
Co. (Ont.), [19271 4 D. L. R. 532.— CAN. 

sj. Member of syndic-fde.] — An in- 
dorsement by one of tho members of a 
syndicate, carrying on tlio bnslness of 
travelling a stalJlon, in the syndicate’s 
name of a promlpsoi'y note made pay- 
able to tho syndicate or its order; — 
Held : to bo a valid indorsement. — 
Riley v. Reed, [19261 2 D, L. R. 737 ; 
[1925] 2 W. W. R. 286 ; 19 Sosk. L. H. 
366.— CAN. 

PART XI. SECT. 16, SUB-SECT. 3.— A. 

1311 i. MuH be written on instrument 
— Writing on face of note..} — Whore the 
intention of all parties is that a signa- 
tore is for the purpose of indorsomont, 
it makes no diiTerenoe where the 
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D. L. R. 673.— CAN. 
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■k. A/tonge.]— Before fludlng 

that a sheet of paper is an allouge to a 
proniisHory note, the ct. hhould 
scruLinihO tho evidence Sc matcrlul 
with tho greatest care. Sc tho evhlonoe 
in favour of hucIi a IJndiiig should be 
of tho strongoHt character.- BaHNKV 
It. Jmuzon, (19231 3 1). L. R. 140; 
2 W. W. R. 19.- CAN. 

1318 i. Must be signed - Name mis- 
sjtell —In rhegue — Name j>ropcrly spelt 
tn indorsement.] —Althoiuch the word 
"limited" be omit tod from a payee 
, co.’h name in a choquo, there being no 
doubt ot tbu CO. t>oing tho Jntuiidod 
payite, an imlorsemont of Ibe ohe(|Uo is 
offectlvo by tho proper signaturo of 
tho payee on the back of It. — Union 
Bank of Canada e. Tattkiihall, 
(19201 2 W. W. R- 497 ; 52 I). L. R. 
407 ; 15 Alto. L. R. 350.— CAN. 

PART XI. SECT. 16, SUB-SECT. 8.— E. 

■I. A Her advance mwle — Itelation 
bark.]- lieU : tho indorsement related 
back to the tune wbuii the nolo was 
given & the money paid.— C anadian 
Bank oKCoMMicitr'K t». Colw'klj. (1923), 
56 N. H. It. 347.— CAN. 

PART XI. SECT. 16, SUB-SECT. 4. 

1366 i. " Pay to order of M. 

Hank to credit of " payee.] - -llrUt : a 
restrictive iudoi'Huineut, & the Indorsee 
& holder is not untitled to re-cover fiom 
tho maker, who has paid in good faith 
tho amount of the note to the iiuyee. — 
Mehoiianth Bank ok Canada v. 
BriKTT, (19231 2 1). L. it. 204 ; 32 Man. 
L. It. 629 ; 119231 1 W. W. It. 007.— 
CAN. 

r i. .1 — O’Do.noohdk 

V. IlEMBItorr (1871), 19 Gr. 95 -CAN. 

PART XI. SECT. 16. 

1306 ii a. .1 Tfic right 

which tho transferee f<»r \.jIiu of a bill 
has under Bills of l-\< lienge Act, 
H. 61 (J), to have this « ndorsi ineiit of 
tlie transferor dors not oblige tho 
tran-sforop 1o give an iituiuallficd en- 
clorwjnient unless them Is some contract 
or equity whk b requires him to assume 
per>»onaJ n*8ponslbJllty on the bill. — 
HMvrr V. FnHorHON, (19291 3 D. L. R. 
70'. ; 2 W. W. It. 37 ; 23 S. L. it. 5J2. 
— CAN. 

PART XI. SECT. 17. 

1367 111. Apparent (fnicfllolton 

( of indorsement.] — field : it m for iho 
I bolder to prove in order to r-jfabJIhh 



CaaM 1888—18(0. Engush and Ehpikb Digest Supplement. 


Part XII. — General 

18S8. Add. Annoiaiion : — ^Mentd. The St. George, 
[1926] P. 217. 

1897. Add. Annotationa : — Reid. Jaeger v, Jaeger 
Co. (1927), 44 R. P. 0. 437; Sassoon v. 
International Banking Cqron., [1927] A. C. 
711. Mentd. Maclaine v Eccott (1924), 182 
L. T. 173 ; Buerger v. New York Life Asace. 
(1927), 96 L. J. K. B. 930; Dobell (C. G.) A 
('o. V. Barber & Garratt (1030), 47 T. L. R. 66. 

1407. Add. Annoiaiion : — ^Refd. Joachimson v. 

Swiss Bank Oorpn., [1921] 3 K. B. 110. 

1418. Add. Annotation: — ^Mentd. Joachimson v. 

Swiss Bank Oorpn., [1921] 8 K. B. 110. 

1459. Add. Annotation : — Reid. Baines v. National 
Provincial Bank (1927), 06 L. J. K. B. 801. 
1461. Add. Annotation: — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. E. B. 801. 
1463. Add. Annotation : — Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 
1477. After this case add ** Bill accepted payable 
at bank — Presentment over counter — Validity.] 
— Sec Bankers, No. 600a, ante.'* 

1488. Add. Annotation : — Mentd. Baines r. 


Duties of Holder. 

National Provincial Bank (1927), 96 L. J. 
K.B.801. 

1490. Add. Annotation: — ^Mentd. Be Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Oh. 221. 

1628. Add. Annotation : — ^Mentd. Brown v. Swan 
(1921), 87 T. L. R. 787. 

1629. Add. Annotation : — ^Mentd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

1687. Add. Annotation : — ^Mentd. Joachimson v, 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 

1638. Add. Annotation: — ^Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

1664. Add. Annotation: — ^Mentd. Robinson v. 
Midland Bank (1925), 41 T. L. R. 402. 

1688. Add. AnnotaiUme : — ^Mentd. Goldman v. Ook 
(1924), 40 T. L. R. 744 ; Jones v. Waring & 
Gillow, [1926] A. 0. 670. 

1715. Add. Annotation : — ^Refd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

1751. Add. Annotation: — Mentd. Baines 

National Provincial Bank (1927), 90 L. J. 
K. B. 801. 

1851. Add. Annotation : — Refd. The Hayle, 
[1929] P.275. 


his title by reanon of liills of Exuhanae 
Aot, m. 14S, 14i. that the apparent 
cancellation waa not intuniled to be one. 
— lloYAL Bank of Canada v. Ai.um, 
[1910] 3 W. W. U. 1063 ; 49 D. L. 11. 
672 ; 16 Alta. L. II. 171.~CAN. 

PART IIII. SECT 2, SUB-SECT. 1. 

1405 xlll. .] — llAM Saiutp V. 

Hardho l^RASAD (1927), I. L. K. 60 
All. S09.-~1ND. 

PART XII. SECT. 2, SUB-SECT. 2.— 

A. (b). 

1482111. Cheque In circula- 

tion six months : — /i<*W ; an un- 
reasonable time A not roooTerablo. — 
Uallem V. Fuikd, 11923] 4 D. L. 11. 
1203.-- CAN. 

1484 ii. Cheque miOaid—DtJay 

not caimnp damage.]^Held ' the 
drawer was not diaoharged by tho 
obequo not baying boon prosontod 
within a reasonable time. — Kino & 
Boyd v. Pobticu, 11026] N. 107, -IR. 

PART XII. SECT. 2, SUB-SECT. 7.— 

B. (o). 

1630 XXV. Acceleration 

of date oj payment.] — (1) A Drondssory 
note In tho body of it made payable 
at a particular place must bo prosouted 


note in tho body of It made payable 
at a particular place must bo prosouted 
for payiiiout there, l»oforo an action 
thoreon la brought against the makor. 
(2) The foot that tho date of payment 
baa been oooelorated by vlnue of a 
oollaterol agreement duos not ixmder 
presentment uimoooeaa^. — Moiioan v. 
Shaw. [1026] 1 D. L. R. 828 ; [1026] 
1 W. W. K. 483 ; 36 B. O. It. 464.— 
CAN. 

PART Xll. SECT. 8. SUB-SECT. 0. 

156811. Shawi;^ place having 

ceaaed to cjn'sI.]— iBPAHKS v. HAMILTON 
(1920). 47 O. L. R. 56; 17 O. W. N. 
427.- CAN. 

w 1. Affreemvnt for extvnvion of 

Mine ]- Nicu MAN ti. Bbownk (W. B.) 
Sc SON. 11')26J 1 D. L. R. 676; 56 
O. h. R UH— CAN. 

■m. Payee unthont funds.}-— Iletd : 
non-presentment of a cheque did not 
ofleot the buldor’s right to reaovor, there 
being eridonoo that the maker had not 
funds to meet it A no evldenoe of 


dxm ige to him through non-preseut- 
rnon. —Clow t>. Dodll, [1920] 1 
VV. W. R. 1060.— CAN. 

PART XII. SECT. 2, SUB-SECT. 10. 

g 1. . J — Gunsollt V. Knobtrom, 

[1924] 2 W. W. K. 882.— CAN. 

PART XII. SECT. 2, SUB-SECT. 11. 

P 1. .] — Owing to the long period 

of time before prottontlng a note for 
payment, A In the absouoe of ovidenoo 
of tho oireuinstanoes under which It 
was given A indorsed ; — Held : the In- 
dorsor was dlsoharged. — B ank of 
Montreal v. MoNkill A MoNrill, 
[1924] 2 W. W. R. 165 ; 33 B. C. R. 
26.3. -CAN. 

PART Xll. SECT. 4, SUB-SECT. 1. 

sn. To euxommodoHon maker — Of 
promiesory nole.1 — Held: he Is not 
entitled to notice ot dishonour, even 
though It be known to the payee that 
ho is suoh a maker. — C odvillk Ck>. v. 
Jordan. [1928] 1 W. W. H. 1280 ; 63 
D. L. R. 694.— CAN. 

PART Xll. SECT. 4, SUB-SECT. 6.— C. 

d I. .1_A letter In the 

following terms : ** Wo humbly demand 
from you £660, being amount owing 
on a promissory note made by F. A 
Indonted by* you to tho C. Ck>., A of 
which we are tho holders ” ; — Held : 
a sufBoleut notice of dishonour. — 
Nkrs V. BomNO, [1928] N. Z. L. R. 
209 — N.Z. 

1807 1. Name of indorser 

wrongly stated.] — Held : under Bills 
of Exchange Aot, s. 106, notice of dis- 
honour was dispensod with.— Brook A 
Patterson, Ltd. v. CTrockkit, [1923] 
4 D. L. It 1204 ; 56 N. S. It 132.— 
CAN. 

PART Xll. SECT. 4, SUB-SECT. 8.— B. 

186B ill. Erpress promise.) 

— ^An express promise to pay with full 
knowledge of tho faots & when the 
Indorser Is aware that he has had 
no notice of dishonour it> a waiver of 
his right to notice. — C anadian Bank 
OF COMMBBOB «. BROORDALR OoL- 
UBRIBB, Ltd.. (1833) 1 B. L. R. 188; 
1 W. W. R. 87T.— CAN. 
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18741. Coupled with 

request for time.) — Held : sufficient to 
hold him liable for payment not- 
withstanding the previous failure to 
give the statutory notice of dishonour. 
— Imperial Bank v Trusts A Gua- 
rantee Oo.. [1921] 1 W. W. R. 801 ; 
57 D. L. R. C93 ; 16 Alta. L. R. 843.— 
CAN. 

• 1. .] — If there Is no 

express promise, yet there may be 
auoh an admission of liability as to 
warrant the ot. In Inferring that notice 
was actually I'eoeived, A for this 
purpose It is not enough to show 
merely that the Indorser did not 
repudiate his liability. — Canadian 
Bank of Commickcb v. Bbookdalb 
Collieries, Ltd., [19231 1 D. L. R. 
138 ; 1 W. W. R. 877.-^AN. 

1884 I. AfpreemerU postponing 

lime of payment — Beitoeen maker dt in- 
dorser.)-— Newman v. Browne (W. R.) 
6c Son, [1026] 1 D. L. R 676 ; 66 
O. L. R. 148.— CAN. 

PART XU. SECT. 4, SUB-SECT. 8.— D. 

1888 iv. ^.)---Rotal Bank ok 

Canada v. McEachern (Sask.), [19291 
4 D. L. R. 978 ; 8 W. W, R. 880.— 


PART Xll. SECT. 4, SUB-SECT. 0. 

1937 i. On liabtlUy of — Indorser .) — 
If no notice of dishonour is given to 
the Indorser, ho Is discharged from his 
liability as against the payM.— 
SiMONiN V. PmuoN, [1922] 2 W. w. R, 
1280 ; 66 D. L. R. 673.-^AN. 

1987 ii. .1 — ^Abmstrono- 

Looan Aornct, Ltd. v. Ehmann, 
[1923] 3 W. W. R. 806.— CAN. 

PART XII. SECT. 6, SUB-SECT. 1.— A. 

19461. General rule .) — Where the 
notes are ** foreign hills '* under Bills 
of Exchange Aot, s. 26. protest upon 
non-payment Is neoesaary to hold the 
Indorser. — Sparks «. Hamilton (1920), 
47 O. L. R. 56 ; 17 O. W. N. 427.— 
CAN. 

PART Xll. SECT. 5, SUB-SECT. 1.— B. 

o 1. .J — Bank or 

Toronto e. Bennett (1925), 67 
O. L. R. 326.— CAN. 



V6L VI-- Bilb oI Erchange« Oases 1988'-2098b. 


Part XIII. — Liability of Parties 


198S. Add, AnnoUUiona: — Reid. Be Wait, [1927] 
1 Gh. 606. Mentd. Ratner v. London Joint 
City & Midland Bank (1922), 38 T. L. B. 253. 

1991. Add. Annotation: — Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 

1998. Add. Annotation : — Reid. Joachimson v. 
Swiss Bank Oorpn., [1921} 3 K. B. 110. 

1994. Add, Annotation : — Consd. Re Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 64. 

2004. Add. Annotation: — ^Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 633. 

2040a. .] — Dunn (M.), Ltd. v . Jeffer- 

son, No. 577a, ante. 

2049a. On bUb drawn against confirmed credit — 
Bllb not presented to bank.] — Applts., mer- 
chants at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
against a confirmed credit, to be opened by 
the buyers. On shipment of the goods 
applts. drew on the buyers biUs payable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the B. Bank. 
Applts. handed to resps. with the bills the 
slupping documents, also a memorandum 
describing the biUs as D/A, i.e., documents 
against acceptance, drafts. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills : — Held : resps. were entitled & 
bound to treat the description of the bills us 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applts had no defence, set-off or counterclaim 
in respect of the loss of the rights which thc*y 
would have had under the confirmed credit, 
if the documents had been handed to the B. 
Bank for presentation. — Sassoon (M. A.) 
& Sons, Ltd. v. International Banking 
C oRPN., [1927] A. C. 711; 96 L. J. P. O. 
153; 137 L. T. 601, P. C. 

2060. Add. Annotation : — ^Refd. McDonald v. Nash, 
[1924] A. C. 626. 

2070. Add. Annotation : — ^Refd. McDonald v. Nash, 
[1924] A. C. 626. 

2088. Add. Annotation : — Consd. McDonald v. 
Nash, [1924] A. C. 025. 

2092. Add. Annotations: — Dbtd. McDonald v. 
Nash, [1924] A. C. 625. Refd. Be Gooch, 
Ex p. Judd, [1921] 2 K. B. 693. 

2095. Add. Annotation : — Consd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 693. 

2096. Add. AnTwtations : — Dbtd. Be Gooch, Ex p. 
Judd, [1921] 2 K. B. 693 ; McDonald v. 
Nash, [1924] A. C. 625. 

2096a. .] — J. sold certain goods to 

C., Ltd., of which G. was managing director 
& in which he was largely interested. In 
payment for these goods J. drew a bill of 


exchange to hb own order at three months 
for £460 upon C., Ltd., who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, A hb name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to Q., who was to be 
under no liability to J. The bill was dis- 
counted by J.'s bank & was not met at 
maturity. An arrangement was subsequently 
made by which C., Ltd., paid £100 in cash 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to hb own 
order A accepted by (\, Titd., for £175 each 
at one monGi A two months respectively. 
These bills were indorsed by G. before tiiey 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by .T., whose 
name appeared on the bilb below that of G. 
The first Dili not having been met at maturity, 
J. took it up A sued C., Ltd., A G. upon the 
bill A pocovored judgment. A afterwards 
presented a petition in bkpey. in the county 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against him. On appeal : — Held : (1 ) J. had 
authority under 1882 Act, s. 20, to fill in hb 
own name as drawer A payee ; (2) there was 
sufficient consideration passing from J. to G. 
to entitle J. to sue G. on the bill notwith- 
standing the order in which tlio signature's 
appeared on tlie bill ; (3) by reason of tlie 
agreement between .f. A G., G. could not 
have set up any defence against J. arising 
out of lib own prior indorsement ; (4) the 
judgment debt w'os a good petitioning 
creditor’s debt A the recedving order was 
rightly made. — lie Goocii, Ex p. .Tudd, 
[1921] 2 K. B. 693 ; 90 L. J. K. B. 932 ; 126 
L. T. 683 ; [1921] B. A 0. R. 100, C. A. 

AnnoiaXinn — As to (1) ApM. McDonald r Nauh, [1024] 
A. (J. 625. 

I 9noi)b. .j—In May, 1920, applts. 

sold to A. Co. 19,000 cases of tinned soup 
at the price of 10s. i>6r case, cash against 
delivery order. A. A Co., being unable to 
find the money, applied for financial assbt- 
ance to resps., who undertook as between 
thomselves & A. & Co. to find 76 per cent, of 
the money, there being then about 16,000 
cases which hod not Doen taken up. On 
Aug. 10, 1920, at a meeting between applts., 
resps. A. & Co , it was agreed that resps. 
should indorse a series of eight bilb of 
exchange, seven for £1,000 each A oni* for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to ai)pltH.’ 
order, A that applts., in consideration of 
the bilb being duly indorsed by r«‘flpH., sficnild 
hand to resps. delivery orders for tUf* balance 
of the cases. These bilb wei’e at once drawn 
by applts. on A. A Co. expn ss^'d to be pay- 


PART XIII. SECT. 1. 

1904 i. Cheqttti — Noi eguHable assign' 
ment .] — Rowlatt «. QABifE.vr (J. A 
Q.) Manufactcbino Oo. (1921). 64 
D. L. IL 68 : 49 O. L. R 166.— UAN. 

PART XIll. SECT. 2, SUB-SECT. 1. 

1996 ▼. .] — CiJiiBKSoir V. Lawson 

(1856), 14 U. O. R. 67.— CAM. 


PART XIII. SECT. 3, SUB-SECT. 1. 

2062 Ji. Lei- v. Usakk, 

[1024] 4 D. L. R. 369: 55 O L. H. 
310 —CAN. 

PART XIII. SECT. 4. SUB-SECT 1. -A. 

2068 V. .] — An Indorsement <U>o8 

not conolnsively establish a liability 
to pay, but udorsement la primA 
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fatrif evidence of an airreeinent to pay. 
— Lkr V. Blank. 11924) 4 D. L. It. 
6.39 , 56 O. L. It. 310 .— Can. 

PART XIII. SECT. 4, SUB-SECT 2 

2085 vl. IndorsemMit ohUn/u d t/v 

miHrrpreBenUUion of drawer- \ • glmfn> < 
of indorser.! — Hanoo< k & Co . Lin f 
JOHNarroNK,[1923)N Z L it N.Z, 



Casei 2098b — ^2266. English and Emfibe Digest Supplement. 


able to applts.* order, A were accepted by 
A, & Co A indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Keeps, then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above resps.* signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour A claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers : — Ucid : (1) on 
the facts resps. must bo taken to have in- 
tended to make themselves liable to applts. 
on the bills ; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above the signature of resps., A applts. had 
implied authority to fill in their name as 
I)ayecH, as they did, over the name of resps. ; A 
wlu'n so filled up, the bills became retrospec- 
tively enforceable. — ^McDonald (Gerald) & 
Co. V. Nash A Oo., (1024) A. O. 025 ; 03 
Ji. .1. K. B. 610 ; 131 L. T. 428 ; 40 T. L. K. 
530 ; 08 Sol. .To. 694 ; 29 Com. Cas. 313, 
II. L, 

Annotaluma :—A<t to (2) Refd. Elliott v. Pax Tronsldo, (19251 
2 K. U. 301 ; Kredltbank Cassol G. ni b. . v. Scbeukcru, 
n»261 2 K P. 460. 

2097. Add. Armoiaiiona : — Apld. lie Gooch, Ex p. 
.ludd, [1021] 2 K. B. 50,3. Apprvd. McDonald 
V . NjihIp [102*1 J a. C. 025. 

2103. Add. Annoialion : — Refd. McDonald v. Nosh, 
[1921] A. 0. 025. 

2111. Add. Artnotathn : -(irnerallj/, Mentd. Sas- 
soon V. Tnlenuilitnial Banking Corpn., [1027] 
A. C. 711. 

2116. Add. Anuotation: -Mentd. lie Wait, [1920] 
Ch. 002. 

2118. Add. Ainiotaiiofin : Refd. The Kronprin- 
sessan Miirgai’cfa, The Parana, etc., [1021] 
1 A. C. 480. Menld. Folkes i». King, [1923] 


1 K. B. 282 ; Laurie A Morewood v, Dudin 
(1926), 184 L. T. 309. 

2186. Add. Annoiaiion : — Mentd. Brown v. Swan 
(1021), 87 T. L. R. 787. 

2145. Add. Annotation : — ^Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2161. Add. Annotaliona : — ^N.F. Uliondahl v. Pank- 
hurst Wright (1023), 39 T. L. R. 628 ; Peyrae 
V. Wilkinson, [1024] 2 K. B. 166. Refd. Re 
Ohesterman’a Trusts, Mott v. Browning, 
[1023] 2 Ch. 466. 

2169. Add. Annotation : — Refd. Robinson v. Marsh, 
[1921] 2 K. B. 040. 

2176. Add. Annotation : — ^Mentd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 629. 

2205a. Illegality of payment 

during war.] — Bills of exchange which were 
accepted before the war, A which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, A was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
peace the holder sued the acceptors, claiming 
interest from the dates when the bills re- 
spectively matured : — Held : as there was 
no broach of duty in not paying the bills as 
long as the war continued, & as payment did 
not become legal until the declaration of peace 
with Germany on Jap. 10, 1020, interest was 
only recoverable from that date. — Bieder- 
MANN V. Alliiausbn A Co. G921), 37 T. L. R. 
662. 

2214. Add. An7wtations : —JAenid. Soc. Anon, des 
Grands Etabhssements de Touquet Paris- 
Plago V. Baumgart (1027), 06 L. J. K. B. 
789 ; (Jarlton Hall Club v. Laurence, [1929] 

2 K. B. 1.53. 

2225. Add. Annotation : — Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1023] 1 Ch. 209. 

2229. Add. Annotation : — ^Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A. C. 711. 

2240. Add. Amiotation : — Refd. Akt. Dampskibs 
Stoinstad v. Pearson (1927), 137 L. T. 633. 

2256. Add. Annotation : — Mentd. Sassoon i’. In- 
ternational Banking Corpn., [1927] A. C. 711. 


PART XIII. SECT. 6. 

2098 V. .J— Pauki It WODO 

A Co., liTi). r. IGi'iURDH (1»26), 46 
N. L. /l. 277.- S. AF. 

2098 vl. .]— P. HlKMOil 

promissory notes in favour of II. S. 
also sifcnetl iho notos below H 's 
slprnafure as "surety & ro-prineUail i 
loblor f» aoliduin’* — Held: S s I 
llubllitv wttH that of a Hun>ly A' not of ' 
a Jo nl maker with It. — Siirrmi v. 
Ridoway 47 N, L. It.' 140.— 

S. AF. 


payee, Is liable as surety under an 
aval, A is not lu tlie position of an 
ordinary indorser. — Mori & Co. w. 
Ca^sim’h Trustee, (19241 App. 1). 
720.~S. AF. 

2101 xxiil. .3 -A per- 

hoii who iiidorbos bin name on a pro- 
lih.'iory note before negotiation tbereof 
1^ not an indorser, but uu aval or 

smoty Cor the maker. — L 

Maimuaj (1025), 40 N. L. It. 151. — 
S. AF. 

PART XIII. SECT. 10. 


yi. A person who has 

placed his signaturo on a promissory 
note below that of tho inalkor in the 
place where the maker u.sually signs, 
without adding anything to Indleute 
that ho h^ signed a» indorser only, 
will bo hold to be a maker unless there 
18 competent ovldonoe to prove that 
he was not. — Trioub v. Engusii, (1924] 
4 1). L. 11. 937 ; 3 W. W. R. 666.— 
CAN. 

2101 xxii. .]— A per- 

i»n wtio has placed his slgnatnro on 
the back of a promissory note, before 
delivery to or ludorhcmeut by tho 


1 i. Note signed by surety 

before principal — Liable as maker .] — 
Fraser v. Cummings Sc Leopold 
(1921), 67 D. L. R. 767.— CAN. 

r i. . ] _ Ricittrr V. B artt-kt 

& Mikei-son (Sask.), (1928) 4 1). L. It. 
019; 11028J3 W. W. R.513.— CAN. 

PART XIIl. SECT. 11. SUB-SECT. 2.— 
A. 

2176 iii. .]— Ganpat Tuka- 

RAM MaU V. SOPANA TCKARAM MAU 
(1927), I. L. R. 62 Bom. 88.— IND. 
217711. .] — Public Trus- 


tee V. Gladstone, [1921] N. Z. L. R. 
224.— N.Z. 


PART XI] I. SECT. 11, SUB-SECT. 2.- D. 

80 . lit asoncdtle rate—Not agreed rate — 
Promi’isary note inadmissible for want 
of stamp. I — Held : where a pro- 
mlbsory note is inudmis'iiblo In evidence 
for want of stamp. Sc tho creditor sues 
for the money lent uc on the original 
contract of loan, ho may claim a reason- 
able rate of interest, but he cannot 
claim at tho rate stated In the pro- 
missory note.— Iksiail Hoosain Mamsa 
p. K. PuRRHimiiAi (1928), I. L. R. 
6 Ran. 415.— IND. 

PART XIII. SECT. 11, SUB-SECT. 3. 

2227 91. .h-BeM: as defts., 

the makers of tho note, wore bound 
without protest, tho notarial fees could 
not bo recovered from them. — G owans 
V. Crocker Press Co. (1920), 40 
O. L. R. 24 ; 50 O. L. R. 68.— CAN. 

PART XIIL SECT. 11, SUB-SECT. 6, 

b. Add " Revad, on other grounds, 
56 S. C. R. 165." 
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Vol. VI.— Bills of Eschange. Cases 2269— 2455a, 


Part XIV. — Discharge. 


2269. Add. AnnoUUion : — Mentd. 
Maj»h, [1921] 2 K. B. 040. 


Bobinson v. 


2280. Add. Annoiation : — ^Reld. Soci^td des HStela 
Le Touquet PajriS'Plage v. Cummings, [1922] 
1 1C. B. 451. 

2283. Add. Annoiation : — Mentd. Jonos v. Croat 
Western By. Co. (1930), 17 T. li. B. 39. 

2286. Add. Annoiation: — Mentd. Socidtd des 
Hotels Le Touquet Paris-Plage v. Cummings, 
[1922] 1 H. B. 451. 

2308. Add. Annotation Refd. Socidfcd des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 IC. B. 451. 

2314. Add. Annoiation .-—Reid. Socidtd des Hdtols 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 JK., B. 451. 

2318a. Agreement to pay money — Consideration 
uncertain.] — A beneficiary under testator’s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay liim a certain sum 
of money for which no distinct consideration 
could bo clearly ascertained; — Held: (1) 
thcre_ was a presumx)tion of law tliat the 
promissory note had been discharged by 
accord & satisfaction on the entrance into 
the later agreement ; (2) there was no pre- 
sumption that the money still duo under the 
agreement had been forgone by testator. — 
Woodcock v. Eames (1025), 09 Sol. Jo. 414. 

2362. Add. Annotation : — Held. Jones v. Waring 
& Oillow, [1926] A. C. 070. 

2364. Add. Annotations: — Dlstd. Goldman v. Cox i 
(1924), 40 T. L. B. 744. Reid. Jones v. ' 
Waring & GUlow, [1920] A. C. 070. 

2368. Add. Annotations : — ^Refd. .Tones v. Waring * 
& GiJlow, [1920] A. C. 670. Mentd. Holt v. 1 
Markham (1922), 128 L. T. 719. i 

2370. Add. Annoiatiojis : — ^Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Holt v. , 
Markham, [1923] I K. B. 504. | 

2301. Add. Amiotation : — Consd. Jenkins 

Jenkins, [1028] 2 K. B. 501. 

2393. Add. Annotation : — Reid. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


a joint & several promissory note i>nyable 
to him. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory note against one of the 
other .makers thereof ; — Held : the action 
was not maintainable, inasmuch as the 
effect of pKf.’s appointment as exor. was at 
common law tliat the debt was discharged 
by release at t he date of the d(«ath of testator, 
& in equity that it was diseluirged by pay- 
ment at the date of probate, so tliat in either 
case the ilebt had eeased to exist befoiv^ the 
action. — ^.T enicins r. .Tei^kin.s, [192S] 2 K. B. 
501 ; 97 L. J. K. B. 400; 139 L. T. 119; 
44 T. ].. B. 483 ; 72 Sol. Jo. 319, I). C. 

2396. Add. Annotation : — Mentd. Feites v. Hobort- 
son (1021), 37 T. L. B. 581. 

2416a. Verbal agreement for acceptance 

of composition.] — Pltf. was the holder of a 
bill of exchange accejitod by deft, for good.s 
supplied. Before tlie bill became due deft, 
had made a verbal offer to his creditors to 
pay a composition in discharge of liis 
liabilities. At a meeting of the creditors, 
which was atUmdod by pltf.’s agent, the 
creditors passed a resolution accepting doft.’a 
otTer. The resolution was reduced to writing 
tSc was signed by a number of Uie croditore, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
’.xssigning their debts to deft.’a solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. 
was not a party to tliat deed. In an action 
by the holder of the bill against the acceptor, 
for the amount of the hill ; Held : upholding 
a eonUmtion of ])ltf., wbi(*h was not raised in 
the ets. below, 1882 Act, s. 62, had not boon 
eomplit*d with, as pltf. had neither renounced 
liis lights under the bill in writing, nor 
delivered the bill up to Uio acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bill. — B imai.t v. 0.s.iirv\Mii(HiT 
(1924), 93 li. .T. K. B. 823; 132 L. T. 40; 
40 T. L. B. 803; 68 Hoi. Jo. 788; 11924] 
B. & O. B. 239, 0. A. 

24140. Add. Annotation: — ^Mentd. Brown v. Hwan 
(1921), 37 T. L. B. 787. 


2393a. Joint maker appointed hoider’s executor.] — 2455a. .] — Fohtbh v. Dkiscoij:*, Lindhay 

During the lifetime of testator the exor. v. Ati’KIELD, liiNDSAY v. No. 568a, 

named in his will & three other persons made ante. 


PART XIV. SECT. 2. SUB>SECT. 4. 
Ji. Mortgage to secure present d: 

rulmntijvm CUni^in. WuWn/, 


Htrictly coextoasivo with the note, the 
remedy on the note was not luergod 
in the mt«e., & deft, was liable. — 
O'Nfill t». Lyk, 119231 N. Z. L. R. 
1039.— N.Z. 


sp. Payment under gamithtnenX pro- 
ceedings by judgmerU creditor of payee.] 
— Held ; in the olrcomstancee no answer 
to the Indorsee's claim. — CiiOW v. 
Doull, [1920] 1 W. W. It. 1060.— 
CAN. 


... Notes given to secure advances 
— Made in prepayment of purchase- 
" o/_ goods.}— Held: 


balance due on tho first note given 
prior to the contract, but as regards the 
notes given subsequently the goods 
delivered must be credited against the 
advances made. Sc the plea of payment 


must prevail, — T yrkb Co. v. JCukkka 
Lumbbr Co. (1922), 66 N. H. I.. 441.— 
CAN. 

St. Note due to deceased — Not sale of 
goods to executor personaUu.\—yicK.v.N- 
7.1R V. McDonalo (P. K. I.), (1927J 2 
D. L. R. 67.- CAN. 


PART XIV. SECT. 2, SUB-SECT. 10. 

q i. .] — Daviuhox Co- 

operative Abhocs., Ltd. v. Webijeu 
L. 

W. W. It. 426.— CAN. 

PART XIV. SECT. 4. 

2401 i. At what time — Before maturity 
— No necessity for evidence of 
to be in writing.} — Lyons e. faitiTir, 

rtftoai .j -nr imr jj j 

101.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. ' 

2461 V. .1— Bills of r*- , 

change, payable some sixty, some I 
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I iiliioty, & some ono hunrli'rd Sc tw'cnty 
flays after sight, drawn on apiilis., were 
I IndorHcd for vaiue to rosps. wlio duly 
I stumped them, and after arrvpturi<o 
notoa in tno ooriier f»f each bill tbo date 
tor probentatinn, 'i'ho parlli^ io tho 
I bills having mutually agrood that tho 
1 dates of payment Hbrxild bo post ponod, 
resps. altered tho datfs so oofod, but 
without making any .iltoi.itioo in tho 
bills 08 orljdnally fli.ivfu On pre- 
sentation for pavnient the oxtondeil 
I tbo bills w«ro doilionoured by 

I appItH. : there bad been no 
discharge of tho bills by material 
ttltoratifuj, nor was a now stamping 
noeessury nridei Indian Stamp Act. 
J89J>, Hs. 14, 36; Sr applts. rernalnod 
Jlablo.- Pehtonji (II.) Sc Co. v. Cox & 

. Co. (1928), 65 L. K. Ind. App. 36:5 - 
IND. 


2468 ii. JJecreasrA.i 

material alteration. — Uepi.a m v 
Pouter (1913), 13 D. L : 

O. W. NM 171 ; 2fi O. C. lb .-72. CAN, 



Caaw 24ee»— 8686. Enousu and Emfibe Diosst Sdffueubnt. 


2462a. Invalid Inland bill — Alteration result- 

ing In valid foreign bill.] — F ostbb v. Dbisooll, 
Lindsay v. Attpibld, Lindsay v. Dbiscoi<l, 
No. 668a, ante. 

2478. Add. Annotation : — Refd. McDonald v, Nash, 
[1924] A. 0. 626. 

2476a. — Addition of ** per ’* another party.} — 

Pltfs., exors. of one Turner, deceased, em- 
ployed a Bolr., one O., of a firm G. &, P., to act 
for them in matters relating to the deceased’s 
estate. 1’hey wished to invest a sum of 
£6,000 through a firm of stockbrokers, &> O. 
accordingly prepared a cheque for that amount 
payable the stockbrokers ; pltfs. then 
signed the cheque &> handed it back to 0. to 
deal with as directed. C., however, fraudu- 
lently added to the cheque the words “ per 
(i). & P.,” & then indorsed the cheque with 
the words “ C. & P.” & handed it to a branch 
ot deft, bank to be cre<lited to the account 
which a co. in which he was inf^erested kept 
at that branch. Olie cheque was credited 
to that CO. A was passed through the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £5,000. On 
discovering the fraud pltfs. brought this 
aclion to recover the £6,000 from defts. : — 
Held : the words added by C. to the cheque 
constituted a material alteration & rendered 
the cheque void under Bills of Exchange Act, 
3882 (c. 61), s. 64 (1). As therefore the 
cheque when it came into the hands of defts. 
was merely a piece of worthiest paper no 
action could be brought/ on it, & pltfs.’ claim 
failed. — SrjNo&nY v. Wbstminstkh Bank 
(N o. 2) (1030), 47 T. 1.. K. 1 ; 36 Com. Gas. 
61 . 

2484. Add. Annotation : — ^Dlstd. Hong Kong & 
Shanghai Bank v. Loo lx*e Shi, [1028] A. 0. 

2485. Add. Annotation -Mentd. Bowling v. Gamp 
(1022), 128 L. T. 342. 

2485a. ]. — A banknote issued by applt. bank, 

payable to bearer on demand, was accidentally 
mutilated. The bank declined to pay on 
presentation of a document wlxich was proved 
to have boon patched together from the 
fragments. This document, though it did 
not show the number of the note, showed 
clearly its other main features : — Held : as 


the identity of the document as a note of the 
bank was estoblished, & it contained all the 
elements necessary to render it valid db 
effectual as a negotiable instrument, the 
bank was liable to pay the holder. — ^H ono 
Kong & Shanghai Bank v. Lo Lbb Sm, 
[1928] A. 0. 181 } 97 L. J. P. 0. 85 ; 188 L. T. 
629 ; 44 T. L. B. 288 ; 72 Sol. Jo. 68, P. 0. 


SuB-SBCT. 4. — W m r rHMa appahent (VoLVI., 
p. 883). 

After ** See 1882 Act, a. 64 (1) add the following 
case : — 

2518a. General rule.] — ^An alteration is apparent 
within 1882 Act, a. 64 (1), if it is of such 
a kind that it would be observed dc noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care. — ^W oollatt v. Stanley 
(1928), 138 L. T. 620. 

2518. Add. Annotations : — ^Apld. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. Mentd. 
Joachimson v. Swiss Bank Oorpn., [1921] 8 
K. B. 110. 

2552. Add. Annotations : — ^Mentd. New York Life 
Insce. V. Public Trustee, [1924] 1 Oh. 16 ; Be- 
publics do Guatemala V. Nunez, [1927] 1 K. B. 
669 ; Royal Tinist Co. v. A.-G. for Alberta 
(1929), 46 T. L. R. 25 ; Royal Trust Co. v. 
A.-G. for Alberta, [1930] A. C. 144. 

2553. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

2555. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

2566. Add. Annotation : — Mentd. Socidtd des 
Hotels Tjo Touquet Parls-Plage v. Cummings, 
[1922] 1 K. B. 461. 

2559. Add. Annotation : — As to (2) Refd. Jenkins 
V. Jenkins, [1928] 2 K. B. 501. 

2666. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

2677. Add. Annotation: — Refd. Smith v. Wood, 
[1929] 1 Ch. 14. 

2682. Add. Annotation : — Consd. Re Fenton, Ex p. 
Fenton ’J'extUe Assocn. (1930), 99 L. J. Ch. 
358. 

2686. Add. Annotation : — ^Refd. McDonald v. Nash, 
[1924] A. C.626. 


PART XIV. SECT. 9. 


2558 1 . Relfose of one.] — ^In an 

action on a promissory nolo by ibo 
orifflual payee asainst two joint 
makors, it is no dofouoo for ono of the 
makors, In the absence of any writinir 
or delivery up of the note, to allege 
that ho has boon verbally released by 
the payee. — G oodman r. Armstrono 
(1928). 47 N. L. II. 452.— S. AP. 


8559 111. .] — BORC- 

KRRT V. Fkiksbn, [1927] 2 D. L. R. 
873 ; [1927] 1 W. R. 825; 30 
Han. L. li. 462.— CAN. 


PART XIV. SECT. 10, SUB-SECT. 2. - 
A. 

2600 Viii. .]— If the holder 

p{ a pKinnsHory note has. without, the 
knowkilKo or consent of an indorser 
- Jr** “tntjed to give an extension 
ox Uiuo loi payment to the maker while 


the note Is still onrrent, the tudorser 
Is thoreupon discharged from liability. 
— Liebknbbrq Estatx V. Standard 
Bank of South Africa. Ltd.. [1927] 
App. D. 502.— S. AP. 

PART XIV. SECT. 11 

ol, First note destroj/ed .] — 

Held: the original indebtedness was 
disohanred Si the second note was not a 
renewal but a satisfaction. — C rtstai. 
r. SiMoviTCH (1922). 70 D. L. R. 861. — 
CAN. 

PART XIV. SECT. 12. SUB-SECT. 1. 

2639 la. .] — The relation 

of principal Sc surety Is created by 
indorseuiont of a bill for accommoda- 
tion, S: if a creditor discharges the 
piiucipal debtor, the surety Is also dis- 
charged. — H arris v. Lkrnbr, [1924] 2 
D. L. K. 518 ; SO R. L. N. S. 63.— CAN. 


PART XIV. SECT. 12, SUB-SECT. 8. 

BV. Deposit with creditor of securi- 
ties as coUaieral to notes— Securities 
entrusted to principal debtor for coltee- 
(ion.J— Promium-notoe. Indoised by 
G. Sc F., were deposited with pltf. 
as security collateral to two notes made 
by Q. Sc indorsed by F. Pltf. entrusted 
some of these notes to Q. for oolleo- 
tion. Sc G. failed to pay over all that 
he oolleoted : — Held: both G. Sc F. were 
liable. — Routlbt e. Gorman Sc Coran 
(1920). 47 O. L. R. 420; 18 O. W. N. 
173.— CAN. 

PART XVI. SECT. 8. 

sw. Jnstrument taken t» ifood faith.] 
— Pltf. bought stolen bearer bonds In 
good faith: — Held: pltf. had acquired 
a good title. — Qabbt V. Dominion 
Manufacturers. Ltd.. [19261 1 

D. L. R. 99; 66 O. L. R. 169.— 
CAN. 
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VoL TL— Bills ol Exchange. Cases 2776— 


Part XVIII. — Conflict of Laws 


2776. Add. Annaiaiiona :--<xen3raljM, Mentd. Mac- 
laine V. Eooott (1924), 132 L. T. 173} Buerger 
V. New YorkXife Asace. (1927), 96 L. J. K. B. 
930 } Jaeger v, Jaeger (^o. (1927), 44 R. P. C. 
437 ; Sass^n V. International Banking Corpn., 
{1927J A. C. 711 ; DoboH (C. O.) Ac (\.. i». 
Barber & Garratt (1930), 47 T. li. R. 66. 

2779. Add. AnnoiaHona : — Refd. Soc. Anon, des 
Grands Etablissements de I'oiiquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789; 
Carlton^ Hall Club v. Laurence, [1929] 2 
K. B. 163. 

2781. Add. Annoiationa : — Dlstd. Soc. Anon, des 
Grands Etablissements do Touquet Paris- 
Plage V. Baumgart (1927), 90 L. J. K. B. 789. 
Consd. Carlton Hall Club v. LauiHuico, [1929] 
2 K. B. 153. Mentd. Aksionaimoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 5^ ; Robinson v. Marsh, [1921] 2 K. B. 
640. 

2783. Add. Annotaliona : — Apld. Soc. Anon, dos 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. Mentd. Aksionaimoye Ob- 
schestvo A. M. Luther v. Sagor, [1921 ] 3 K. B. 
632. 

2784. Add. Annoiationa : — Apld. Soc. Anon, des 
Grands Etablissements de Touquet l*aris- 
Plage V. Baumgart (1927), 96 L. J. E. B. 789. 
Refd. Carlton Hall Club v. Laurcnci*. ( 1 929] 
2 K. B. 153. Mentd. Sutters v. Briggs, [1922] 
1 A. 0. 1. 

2789. Add. Antioiaiiona : — Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889 ; Bepublica de 
Guatemala v. Nunez, [1927] I K. B. 669. 

2790. Add. Annotation : — Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889. 

2701a. Validity of Indorsement — Liability of 

acceptor in England.] — A bill of exchange 
was drawn in France by E. upon resps. in 


London to the order of M. It was sent to 
London, was accepted by resps. payable at a 
London bank, A returned to France, whert* 
it was indorsed by E. in his own name, on 
behalf, A with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the x)ayee, but merely 
the indorsement of E. In an action on the 
bill against resps. as acceptors ewidonoo was 
given that by French law an indorsomont 
might be validly made by a duly authorised 
agent signing his own name : — Held : ap]>lls. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were entitled 
to recover the amount thereof from resps. 
as acceptors. — Koechlin et Cie. v. Kesten- 
BA.UM Brothers, [1927] 1 K. B. 889 ; 96 
L. J. K. B. 676 ; 187 L. T. 216 ; 43 T. L. R. 
352 ; 32 Com. Cas. 267, C. A. 

2792. Add. Annotation : — Aa to (2) Consd. Ropub* 
lica do Guatemala v. Nunez, [1927] 1 K. B. 
669. 

2794. Add. Annotaiiona : — Apld. Koechlin v. Kes- 
tenbauni, [1927] 1 K. B. 889. Refd. Ilepub- 
lic/i de (Juatemala v. Nunez, [1927] 1 K. B. 
669. 

2800. Add. Annotation : — ^Mentd. McDonald v. 
Nash, [1924] A. U. 625. 

2812. Add. Annotaliona : —Refd. Buerger v. New 
York Life Assco. (1927), 96 L. J. K. B. 930. 
Mentd. Perlak Petroleum Maatscbai)pij v. 
Been, [1921] 1 K. B. 111. 

2814. Add. Annotation: — Mentd. Tiie Colorado, 
[1923] P. 102. 

2824. Add. Annoiationa : — Expld. lie Viseer, Hol- 
land V. Drukker, [1928] t’h. 877. Refd. Re- 
publica do Guateinnla v. Nunez, [1027] 1 
k. B. 660. 

2835. Add. Annotation : — Mentd. Mini(5r v. 1‘ricst, 
[1930] A. C. 558. 


Part XIX, — Cheques. 


2841. Add. Annotation: — Refd. Lloyds Bank v. 
Chartered Bank of India, Australia fk China, 
[1929] 1 K. B. 40. 

2846. Add. Annotation : — ^Mentd. Sutters v. Briggs, 
[1922] 1 A. C. 1. 

2846a. .] — ^A further item in the finding 

of negligence is that some of the cheques were 
crossed “ account of payee,” one with the 
addition of the word “ only.” While this 
addition does not affect the negotiability ol 
an order or bearer cheque, I a.gree with the 
view of Rowlatt, J., in Bouse Property Co. 
of Londony Ild. v, Londony County <fc West- 
minater Banky No. 2850, that when such a 
cheque is paid into the account of a person 
who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (Scbutton, L.J.). — Underwood 
(A. L.), Ltd. v. Bane op Liverpool, 
Underwood (A. L.), Ltd. v. Barclays 
Bank, [1924] 1 K. B. 776 ; 93 li. J. K. B. 


690 ; 131 L. T. 271 ; 40 T. L. R. 302 ; 68 
Sol. .Jo. 716 ; 29 Com. (’as. 182, C. A. 

Annotations -Bold. Loadon A: Moniroso Khlpbuildiax & 
liepalrlntr (’<*•> J^td. r. llarrlayH liank. Ltd. .‘0 

Com. (kis. (57 ; ItobiiiHoa v. Midland Hank, Ltd. (1U2.'>), 
41 T. L. J{. 402 ; Krodltbauk CoHHfll (i.M.O.II. 

V. Bcbenkera. Ltd.. [1026] 2 K. ii. 450 ; Iloufrbton & Co. 
V. Nothard, Lowo A Wills, Ltd., 11227 J 1 K. 6. - 

Auchteroni A Co. i\ Midland Hank, Ltd., 1192H] 2 K O. 
294 ; Llgsett, H. (Liverpool), Ltd v. OareJayH Hank, Lid.. 
119281 1 K. 15. 48 ; Lloyds I5auk, l.td. v. (jbai-tcud Oank 
of India (I92K), 97 iu J . K. 11. 009 ; itcckltt ». JJaruott. 
Pembroke A Hlater, Ltd. (1928), 4f» T. L. H 3(. 

2847. Add. Annoiationa : — Generally, Refd. Suttera 
V. Briggs, [1922] 1 A. O. 1 ; Ite Farrow’s Bank, 
[1923] 1 Ch. 41 ; Importers Co. v. Westminster 
Bank, [1927] 2 K. B. 297. Mentd. British & 
North European Bank v Zalzstein, [1927] 
2 K. B. 92. 


2849 . Add. Annolatwna :—0oTiaA. liondon A Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
^ank (1925), 31 (Jom. Oas. 67. Refd. Llo^'ls 
Bank v. Chartered Bank of India, Australia ‘ 
China. [1920] 1 K. B. 40. 
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2860. Add, Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776. 

2851. Add. Annoialionff ConsA, Beckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244 ; Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40. 
Refd. Undei*wood v. Bank of Liveroool, 
Undemood v. Barclays Bank, [1924] 1 Jv. B. 
77.6 ; Penion Textile Assocn. v. Thomas 
(1929), 4,6 T. L. B. 264. Mentd. Goldman v. 
Cox (1924), 40 T. L. R. 423 ; AustraUan 


Digest Supplement. 

Bank of Commerce v. Perel, [1926] A. 0. 
737 ; Jones v. Waring & Gillow, [1926] 
A. C. 670. 

2852. Add. Annotations: — Apprvd. Sutters v. 
Briggs, [1922] 1 A. C. 1. Refd. Brown v. 
Swan (1921), 37 T. L. R. 787. Mentd. 
Jeffrey v. Bamford, [1921] 2 K, B. 351 ; 
Maskell v. Hill, [1921] 3 K. B. 167 ; Robinson 
V. Marsh, [1921] 2 K. B. 640 ; Cohen v. Hall. 
[1922] 2 K. B. 37 ; Ford v. Blurton, Ford v, 
Sauber (1922), 38 T. L. R. 801 ; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


Part XX. — Negotiable Instruments other than Bills of 


Exchange, Promissory 

2862. Add. Anno/a/ioii Mentd. Underwood v. 
Bank f>f Jjverpool, Und<‘rwood t). Barclays 
Bank, [1924] 1 K. B. 775. 

2866. Add. Annointton^t : — Refd. Royal Trust Co. 

V. A.-G. for AlbeHa (1929), 40 T. L. R. 25. 
Mentd. New Yoik Life Insce. v. Public 
Trustee, [1924] 2 (’h. 101. 

2873. Add. AnnoUitUmH : — Consd. Auchtcroni v. 1 
Midland Bank, [1928] 2 K. B. 294 ; Rcckitt 
V. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

2887. Add. Annotation : — Refd. IJoyds Bank v. 
ChaHcrcd Bank of India, Australia & China, 
119291 I K. B. 40. 

2801. Add. Annotations : — As to (1) Refd. Re- 
publiea do Qiiatomala v. Nunez, [1927] 1 


Notes, and Cheques. 

K. B. 069. As to (2) Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
2808. Add. Annotation : — Mentd. Be Richards, 
Jones V. Rebbeck, [1921] 1 Ch. 513. 

2901a. 1882 Act, s. 95— Warrant for Interest 

on Government stock.] — Slinosby v. West- 
MiNSTEii Bank, I/td., No. 212a, a?iie. 

2902. Add. Annotation : — Mentd. Lowther v. Har- 
ris, [1927] 1 K. B. 393. 

2908. Add. Annotation : — Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 
2911. Adfl. Annoiatiom : — Refd. Commonwealth 
Trust V. Akotey (1925), 94 L. J. P. C. 167. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443 ; McDonald v. 
Nosh, [1924] A. C. 626; Jones v. Waring &; 
Gillow, [1926] A. C. 070. 


Part XXI.— I.O.U.’s. 

2924. Add. Annotations: — Apld. Soc. Anon, des 2928. Add. Annolalioji : — Mentd. Camillo Tank 
Cl rands Etablissemcnts do Touquet Paris- S.S. Co. v. Alexandria Engineering Works 

Plage V. Baumgart (1027), 96 L. J. K. B. 789. (1921), 38 T. L. R. 134. 

Mentd. Aksionairnoye Obschestvo A. M. 2929. Add. Annotation : — Mentd. Camillo Tank 
Luf her r. SagoF, ( 1921 1 3 K. B. .632 ; (\irllon S.S. Co. v. Alexandria Engineering Works 

Hall (Mub r. Laurence, [1}»29J 2 K. B. 153. (1921), 38 T. L. R. 134. 


Part XXII. — Actions on and in Connection with Negotiable 

Instruments. 

2961. Add. A miotalhn Mentd. Be Pinto Leite, 2976a. One Joint maker appointed holder’s executor 

Exp. Des Olivaes, IH>29] 1 Ch. 221. — Action by executor against one of other 

2976. Add. Annotation : — Consd. Jenkins v. makers.] — Jenkins v. Jenkins, No. 2393a, 

Jenkins, [1928] 2 K. B. 501. aiite. 


PART XX. SECT. 2, SUB SECT. 6. 

2876 il. .1 — PItf. who owned 

liilrtj one dobontiuvs of Iho Bombay 
JmiiKwoment Trust outrnstod them to 
his uKout. ih'ft. No. 1, for colleetiou of 
Intci'fsi. j)oft. No. 1 foitrod jpltf.’s 
aUmaimo on the debenturea, & iDoorsed 
mem in bis ow n fa\ our. Subsequently 
deft. No, 1 pU'djTod them w’lth a bank, 
deft. No. 2. to seeure an overdraft to 
mn^lf. 1 he bank hurroudorod the 
deb^tui^ to the Bombay Improve- 
ment Trust for renewal. Now 
debentures wore ibsued payable to 
the bank or order. These new 


debentures were subsoquontlv Indorsed 
to another bank (deft. No. 3)' for value. 
I'ltf. filed a suit uKalust defts. for a 
return of the debentures, or in the 
alternative for their value : — Held : 
the dobontureb were promibsory notes. 
Si. therefore, iiofcotiable instruments 
within Negotiable Instruments Act, 
88. 4 & 13. — Mickcantilk Bank of 
India v. M^soubkviias (1928), I. L. R. 
52 Bom. 792.— IND. 

PART XX. SECT. 2, SUB-SECT. 7. 

BX. Lien note.] — field: not a pro- 
missory note.— CANADIAN Bank of 
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COMMxneR V. JoHN-aoN. 119261 4 

D. L. 11. 611 ; [1925] 3 W. W. R. 328.— 
CAN. 

sy. .1 — Ilfld : not a promissory 

note. — Mctcalfb t>. Adair (Man.), 
[1027] 1 D. L. R. 982 ; [19271 1 

W. W. R. 331 ; 36 Man. L. R. 255.— 

CAN. 


PART XXII. SECT. 1. 

2951 via. .1 — John- 

son V. RicnARDSON, (19221 3 W. W. R. 
453.— CAN. 
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2978. Add, Annotaiion: — ^Mentd. Eobinson v. 
Marsh, [1921] 2 K. B. 640. 

2996. Add, Annotaiion: — ^Mentd. Bobinson v. 
Marsh, [1921] 2 K. B. 640. 


Part XXIII. — Securities for 

8120. Add, Annotations : — As to (2) Refd. Aman I 
V, Southern By. (1925), 42 T. L. B. 31. I 


8053. Add, Annotation : — ^Mentd. Jones v. Waring 
& GiUow, [1925] 2 K. B. 012. 

3056. Add, Annotation : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


Negotiable Instruments. 

Generally, Mentd. Ellis’ Trustee v, Dixon, 
Johnson, [1024] 2 Oh. 451. 


Part XXV. — Stamp Duties. 


Sub-sect. 1. — Bills of Exchange and otiibb 
Orders on one Person to pay Another 
(Vol. VI., p. 493). 

3121a. Bill of exchange.] — Foster v, Driscom., 
Lindsay v. Attfield, Lindsay v. Driscoll, 
No. 5fiSa, ante. 


3125. Add. Annotation : — Refd. Midland Bank v. 
I. R. Oomrs., [1927] 2 K. B. 405. 

3126. Add. Annotation: — Midland Bank v. I. R. 
Comrs., [1927] 2 K. B. 405. 

8127. Add. Annotaiion : — Mentd. Garrard v, 

James, [1925] Ch. 010. 

3146a. “ Chequelet.*’] —A bank i.s.suod docuinmta 
to its customers in the form of receipts for 
payment by them to the customer of sums 
under £2, & agreed witii its custom(‘rs that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit (he cus- 
tomer’.s account therewith, it being th«'ir 


avowed intention that the doeuinonts slumld 
be used for the same purpose as cheque's, & 
the object being to avoid th(5 stamp duly on 
cheques: — Held: the documents were bills 
of exchange within Stamp Act, 1891 (c. 39), 
s. 32. — Midland Banic, l/ro. v. 1nl\nd 
Kevknuio Comks., [1927] 2 iv. B. 405 ; 90 
L. .T. K. B. 1000 ; 137 J.. T. 817 ; 43 T. L. K. 
751 ; 71 Sol. Jo. 022. 

3170. Add. vlnnohdion ; —Mentd. Allen v. Koyal 
Bank of Panada (1025), 41 T. L. It. 025. 

3172. Add. Annotation: — Refd. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790. 

3173. Add. Annotatton : - Retd, Midland Bank ?■. 
I. B. (knnrs., [1927] 2 K. B. 40.5. 

3175. Add. Annotation ; --Mentd. .lones v. Waring 
A (allow, [19201 A. 0. 070. 

3209. Add. Annolationn : — Rotd. Auchb'i'om r. 
Midland Bank, [1928) 2 K. B. 291. Mentd. 
Joaehimson v. Swiss Bank (Jorpn., [1921] 3 
K. B. 110. 

3240. Add. .-innotalion : -Mentd. Koechlin v. Kes- 
teiibaum, [1927] 1 Iv. B. SS9. 


PART XXII. SECT. 7. 

sa. Pleading — Striking out — When 
ordrrfd.l— N kkples v. Sixjvaju*, [1922] I 
2 W. W. K. 649 ; 66 D. L. It. 273 , i 
15 Sask. L. R. 448.— CAN. 1 


sd. Discovery — Examination for — 
Action by indorsee .] — Emcikk Finan- 
ciers. Ltd. V. Nance, [19201 1 

W. W. R. 094 ; 51 D. L. R. 231 —CAN. 


PART XXII. SECT. 11, SUB-SECT. 4. , 

d J. <£• to prove collnliral agree- j 

menl — hur “ u'orking nut ” of note .] — 
MALLOrOH V. Dkk, [19271 2 D. L. R. • 
370 ; [1927] 1 W. W. R. 544; 22 i 

Alta. L. 11. 42.j.— CAN. 


d ii. To show that note signed as 
trustee only .] — Evidence not admiBslblt,. 
—Canadian Credit Men’s Trlst As- 
80 C.N. r. Anderson (1917), 37 D. L. 11. 
805.— CAN. 


PART XXV. SECT. 1, SUB-SECT. 1. 
3123 ii. Issued by one branch I 


on anof/ur.] -Dcinaiul Issuod 

bv one otfitu* of a bank upon an<*(le>r 
of the Mime battk, uru IiIIIh of oxebarn;io 
p«ival>l<- on (leinaud Acme exempt fioin 
Htainp dut>. lie DhMwn DuAriN or' 
iMcnuiAL Hank <»r India (:y2K), 
1. L. It. 56 Calc. 233.— IND. 


PART XXV, SECT. 2. SUB-SECT. 1. 

sk. 2’ime for slnniping Whftfur 
after acetptame ct* indorsement.] 
Ritlku V. Evans (ls7i), 9 N. rt. It. 
(3 G. & O.) 171.— CAN. 


PART XXV. SECT. 2, SUB-.SECT. 2. 

fim. 7’ime for stamping ] — HKNOru- 
80N V. Gu.vnu (1866). 2> C. C. JI 181. 

—CAN. 

sn. ,] -afield: a pionil^.sniy 

note beb)ro being uegotiatud eould be | 
stamped by tbo maker on the day of | 
the making thereof, tboiigti after It had ] 
been signed A indorsed bj t ho piii ee. — 
Hank of Ottawa v. McLauoiilin 
(1883), 8 A. It. 543.— CAN. 


PART XXV. SECT. 4, SUB-SECT. 3. - 
B. 

3254 vii. — .] Where a pro- 

mlm«»iv n«)U, being Insnflb li nt ly 
Htanqied, in in eimiMslhln in evidence, 
u suit ti> iisovir the piiiiiipal debt 
j based en the ar Knew liMJi^'iiient i'i»n- 
tamed in a (m>iiI( ii)|»i>iaiii eiH rei eiiit 
' ini nt loidoif the leiin A lefenlng (o the 
inomisseiv note, h maintainable • 
(,i*viND SiMJii r lIiMtv Haiiaik It 
Mnuii (1929), 1. Ii H. .02 All. Ib'l. - 
IND. 

PART XXV. SECT. 4. SUB-SECT. 8. 

— C. 

8263v. — .) - An unslnmpedcberniu 
Is admissible In ovlduuce A may aineuni 
to an oarnest or part payrnruit. Svhi h 
V. OKOK, [1920] 1 W. VV. it, 711.- CAN. 

PART XXV. SECT. 6, SUB-SECT. 1. 

II. _ I TitAVH 

V. Gdahiku (1870), 2 Han 2J'i. CAN. 

fii. I liASKOP 

I Nova StviriA r. f'lMinNo (IHSJ), 21 
1 N. U. It. J9M. CAN. 
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BILLS OF SALE. 

Part 1. — Objects and Application of Bills of Sale Acts. 

Add* Annotation : — Refd. National Provincial 7. Add, Annotation : — ^Mentd. French v. Gtething, 
& Union Bank of England v. LindseU (1921)» [1922] 1 K, B. 236. 

91 L. J. K. B. 190. 


Part II. — What Transactions are Bills of Sale and require 

Registration. 


dl. Add, Annotation : — Refd. French v, Gething, 
[1922] 1 K. B. 230. 

12. Add. Annotation : — Mentd. National Pro- 
^<incial & Union Bank of England v. Lindaell 
(1021), 91 L. J. K. B. 196. 

16a. Sale — Re-letting to seller.] — British, 

Kailway Traffio & Blectiuo Oo. v. Kahn, 

[1021] W. N. 62. 

35. Add. Annotation Held, Re Wait, [1927] 
1 Oh. 606. 

41. Add. Annotation: — Refd. National Pro- 
vincial & Union Bank of England v, Lmdsell 
(1921), 91 L. .T. K. B. 196. 

42. Add. Annotaiion : — ^Mentd. French v. Gething, 
[1922] 1 K. B. 236. 

44. Add. Annotaiiona : — Expld. A Apld. French 
v. Getbiug, [1922] 1 K. B. 236. Mentd. 
Oanvey Island Oomra. v. Preedy, [1922] 1 Oh. 
179. 

52. Add. Annotation : — ^Mentd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 


82. Add. Annotations : — Aa to (1) Consd. Wright- 
son V, McArthur & Hutchisons, [1021] 2 
K. B. 807. Aa to (2) Refd. Wrightson v. 
McArthur & Hutchisons, [1921] 2 E. B. 
807. 

90. Add. Annotaiiona : — ^Apld. Be Allester, [1922] 
2 Oh. 211. Mentd. Wrighteon v. McArthur 
A Hutchisons, [1921] 2 K. B. 807. 

93. Add. Annotation : — ^Refd. Wrightson v. 
McArthur & Hutchisons, [1921] 2 E. B. 
807. 

93a. Room on borrower*! premises.] — 

Deft. CO., in order to secure pltf. against loss 
on a certain contract & in consideration of 
pltf. giving further time within which to pay 
for the goods, set aside certain speciOed goo^ 
in two rooms on defte.’ premises, which were 
locked up A the keys handed to pltf., no 
other goods being in those two rooms. The 
terms of the transaction were recorded in 
two letters written by deft, co, to pltf., one 


PART I. 

ta. thUs of Sale iS" Chaliei Mttrloafie 
Act, R. S. M.. 1JI13 n)—Nut 

amilicable to murpaagc of equity in 
morigaaed gotule.] — TUo above Act lioos 
not lipplr to a oUattoi intf(o. wliU’h 
oxproBsfy oovora not tlio them* 

HolvoH roferrod to therein but any 
lutorortt or equity whioli nitfcor. may 
have in them after the elilm of a 
prior named mtiireo. Hhall have been 
mtlHlied — Ranqob n’Hu<'HKi.AaA r. 
UUOWNH'IONK. 3 1» li. U. 116; 

f 19251 2 W. W. H. 34» ; 35 Man. L. R. 
62, -CAN. 

•b. Crop Paununtts Act, ld2i (r. 147), 
aa. 2. 3 — Kffccl of — Alienatum by land- 
lord, vendor or morlgagee.] — He Cuov 
Paimknts Arr, He llii.ua or Salk tc 
OHAaTKL MonTOAOK Act (1926), 36 
Man. L. U. 34; 11926J 2 W. W. K. 
844.--^AIf. 

sd. Coniract made outauh jurisdiction 
— Provincial Art not applvcaltle.l— 
Nation AX. Cash KxMiie'i'ifiR Oo. v. 
Lothtt, Moore v . Naiional Cahu 
RBoranbOo. (1906), 1 K. L. 11. 321.— 
CAN. 

Bf. Who may be ” creditor ” — Tnuitee 
in Itankruptcy .] — A tnwtee In bkpcy. 
is o creditor within Bills of Sale Aot, 
li. N. 8. 1923, c. 201, s. 8.— ite 
Satihi \chon Stores, [1929] 2 D. L. H. 
435 ; 60 N. S. R. 867.— CAN. 

PART II. SECT. 1. 

to li. Add “ revad., [1920] 8 W. W. R. 
421.*’ 

PART II. SECT. a. 

■m. DeeHaraUon reeermng to maker 
powers of management disposition — 


No power in cestui gue trust to adze 
take poBBCBsmn.]— PuuoKLL 

Taxation Comb. 
(1920), 28 O. L. R 77.— AUS. 

PART II. SECT. 3, SUB-SECT. 2. 

1. Add “ revad., [1822] 3 W. W. R. 

PART 11. SECT. 4. 

„ * — Z Oooda paid for buf not de- 
livered.] — Held: r^ietrution not re- 
quired under Bills of Sale Aot In order 
to piuteot purohaeor’s rUrht to goods 
Hubsequeutly manufactmed Sc paid for 
under the agrooroeut, the property In 
which had passed to him but which 
were still on vendor’s premises. — 
Allen -STOLT^K Lumber Co., Lfd. v. 
Summit Lake Lumber Oo., Ltd., 
[1920] 3 W. W. li. 895.— CAN. 

.. .** ^'^^iomcr’a agreement ” — 

trust rrrrtpte.”]— -Ke Dominion Ship- 
uuiLiHNii & Kei’AIR Co., Ltd. (1923). 
5^0. L. 11, 485; 24 O.' wT N. 30.- 

PART 11. SECT. 5, SUB-SECT. 4. 

so I. Fe^kndng aUeged sale to vendor.] 
— q. purohased an automoblJe, paying 
partly in oasb Sc partly by post-datm 
^eque. Later requiring money to 
bj^noM be borrowed 
$1,400 from pltf.. giving in return a 
nlro-purohaae agreemein as to the 
automobile. C. oontinned in pos* 
sesalon of the ear t—Held : the d^u- 
W ^ within 

of Sale Act. — Rithet (R. P.) ft 
Oo. V. SoARPr (1920), 29 B. C. R. 
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70.— CAN. 

60 il. .] — A. an employee of pltf. 

eo., being desirous of obtaining a new 
motor oar for tbe purposes of bis work, 
arranged with an ofBoer of pltf. that 
the oo. would advance him £200 to 
enable bim to purohaae the car. A. 
selected a car Sc signed an order for 
It In his own name. Sc an involoe 
addressed to pltf. was issued to A. 
A cheque for the balanoo of the amount 
owing on the car won given by the 
pltf. to A., who handed It to the 
vendor. The co.’s ledger showed the 
amount of the cheque as an advance 
to A. As seouiiiy for this advance 
A. entered Into a hlre-purehabe agree- 
ment with the CO., whereby the co. 
purported to let the oar to A. upon 
the usual terms of a hire • purchase 
agreement. The agreement was not 
registered as a bill of sale. Sc A. sub- 
sequently sold the car to deft. In an 
action for detention ; — Held : the ct. 
was not concluded by tbe form into 
w blch the parties had thrown the 
transaction, but was entitled, ft indeed 
bound, to inquire into its real nature ; 
tbe transaction between A. ft pltf. 
amounted to an advance by pltf. to 
A. on the security of the car ; the pltf. 
could not make out Its UUe inde- 
pendently of the hire-purchase agree- 
ment. wrhieh contained a licouce to 
take possession of a personal chattel. 
Sc was consequently a bUl of sale within 
Instruments Act, 1015, s. 127, ft the 
agreement not being r^rlstered as a 
bill of sale was void, ft deft, was 
entltied to succeed. — Austraixak 
Metropolitan Life Abbubance Oo., 
Ltd. V. Lea, [1928] V. L. R. 29.— AUS. 
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lal^r writto& before the kesrs were handed ' 
over, A the eecKmd letter sub^quently. The 
second letter contained the words : The 
goods to be locked up, the keys in your 
possession, & you to have the right to remove 
same as desir^.** The co. went into liquida- 
tion the li(^uidator claimed that the trans- 
action was invalid under Companies Act, 
1008 (c. 69), 8. 08 (1) (c), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them : — Held : possession 
of the goods passed to pltf. by the delivery 
of the keys of the rooms in which they wore 
locked up, notwithstanding that those rooms 
were on defte.’ premises, inasmucli as defte. 
had conferred upon pltf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods. — WRIOHTSON V. McArthdb & 
Hutchisons, [1021] 2 K. B. 807 ; 00 L. .f. 
K. B. 842 ; 126 L. T. 383 ; 37 T. L. H. 675 ; 
66 Sol. Jo. 663 ; [1021] B. & 0. B. 136. 

05. Add, Annotation } — Mentd. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1023] 
2 Ch. 80. 

97. Add. Annotation : — Consd. French v. Qething, 
[1022] 1 K. B. 236. 

08. Add. Annotation : — Refd. National Provincial 
& Union Bank of England v. Lindsell (1021), 
91 L. J. K. B. 196. 

08a. Letter assigning chattel In hands of third 
party — Or proceeds of sale — As security for 
overdraft.] — The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft, to sell on liis behalf 
when repaired, hod an account at pltfs.’ 
bank, which was overdrawn. Being re- 


quested by pltfs. to give security for the 
overdraft he wrote to deft, a letter authorising 
him “ to hold the cor to the order of ” the 
bank “ or the proceeds when sold," & sent 
a copy of that letter to pltfs. The lettor 
was not registered as a bill of sale. The car 
having been sold Af the price received by 
deft., pltfs. claimed the proceeds : — HrUi : 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the oar itself ; the letter 
was consequently a bill of sale & void for 
w^t of registration & for non-compliance 
with the statutory form. — N ational 1*ro- 
viNciAL & Union Bank of Knolano u. 
IjINDSBTX, [1022] 1 K. B. 21 ; 01 h. .1. K. H. 
196 ; 126 L. T. 310 ; 66 Sol. .Fo. (W. K.) 1 1 : 
[1021] B. & 0. K. 209. 

Annoiaiioii. -Befd. Itc Morlh VValcH I'ioduuo & '^oo., 

I19221 2 Ch. 340. 

09. Add. Annoiniion : Mentd. Peaicc v. Bnuri, 
11929] 2 Iv. B. 310. 

101. Add. Annotation : -Mentd. Re Chaplin tk, 
StaffordsiiU'o Potteries Waterworks (’o.'s 
Contract, [1922] 2 Ch. 821. 

104. Add. Annof(dion : — Expld. & Apld. Shears 
V. .lories, [1922] 2 Ch. 802. 

107. Add. A miotaiion : — Mentd. Re Davies, Ex p. 
Miles, [1921] 3 K. B. 028. 

108. Add. A n/i4)tation : —Consd. /fc Jotwih, Woik*!! 
V. .Fohns, [1928] Ch. 737. 

110a. .] — An agreement to execute a bill of 

sale, to secure payment of a debt, m the 
event of the debt not being paid by a certain 
date, ih a bill of sale wit liui 1 882 Act, A is void 
unless the requirements of that Act as to 
registration are complied witii. -Siiraus tk 
Sons, lyro. v. Jonujs, [1922] 2 Ch. 802 ; 92 
h. J. Oh. 28; 128 L. T. 218; 60 Sol. Jo. 
682 ; [1922] B. & 0. U. 21). 

112. Add. Annolaiton Refd. Re Wothered, Ex p. 
Trustee (1925), 134 L. T. 264. 


Part III. — Instruments not within the Expression “ Bill 

of Sale.” 


127. Add. Annotation : — Mentd. Re Debtor, [1929] 
1 Ch. 362. 

128. Add. Annotations : — FoUd. French v. Gething, 
[1922] 1 K. B. 236. Refd. Oanvoy Island 
Oomrs. V. Preedy, [1022] 1 Ch. 170. 

131. Add. Annotation : — Mentd. Rt Stanton, [1929] 

1 Ch. 180. 

182. Add, Annotation : — Mentd. The J'ames W. 
Elwell, [1021] P; 361. 

188. Add. Annotations : — ^Refd. The Harlow, [1922] 
P. 175 ; Merchants’ Marino Insce. v. North of 
England Protecting & Indemnity Assocn. 
(me), 42 T. L. R. 724. 

188* Add. Annotation : — Refd. Re AJlester, [1022] 

2 Oh. 211. 

188a. Letter of trust on redellvery for realisation of 
pled^ bills of lading.] — A limited co. 


pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
establisliod mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual hotter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account & undertook to 
hold the goods when received & tlio pro< e**ds 
when sold as the bank’s trustees A to remit 
the entire net proceeds as reahs^'d •- Held : 
the letter of trust was not a bill of sale at all 
witliin the definition of 187S Act, s. 4. 
Semhle : if it liad been so, it would on the 
evidence have been a docuitH‘nt " used in the 
ordinary course of business " within the 
exception in that definition . — Re Allbstbr 


PART II. SECT. a. 

•t. To give teeuriiy — ReaiMraHonneceuarv.\ — lU MclNma, Tritstek v. Cahada Metal C o., I/n>. (Ont.). 
gaO ; 5 C. B. R. 62f —CAN. 
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Cases 138a— 200. English and Empibe Digest Supplement. 


(DO, Dtd., [1922] 2 Ch. 211 ; 91 L. J. Oh. 
797 ; 127 L. T. 434 ; 38 T. L. R. 611^ 66 
Sol. Jo. 486 ; [1922] B. & 0. R. 190. 

188b. Agreement for sale of growing crop.]— An 
agreement for the sale of a growing crop is a 
transfer of goods ** within 1878 Act^ s. 4, 
& is therefore excepted from the definition 
of ** bill of sale ** in that sect, as being a 
** transfer of goods in the ordinary course of 
business of any trade or calling.* ’-Stephen- 
son V. Thompson, [1024] 2 K. B. 240 ; 93 
L. J. K. B. 771 ; 131 L. T. 279 ; 88 J. P. 
142 ; 40 T. L. R. 613 ; 68 Sol. Jo. 636 ; 22 
L. G. R. 369 ; [1024] B. & 0. R. 170, C. A. 

144a. Society Incorporated under In- 

dustrial & Provident Societies Act, 1893 
(0. 39).] — Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by wliich the property of the 
society present & future was cliarged to 
secure tiie repayment of tlie principal sum 
A: interest, wfis void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society tiicreby charged: — Held: (1) the 
society w<is not an incorporated co. within 
the exccjition from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property charged 


by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4. — 
Re North Wales Produce & Supply 
Society, [1922] 2 Oh. 340 ; 91 L. J. Ch. 416 ; 
127 L. T. 288 ; 38 T. L. R. 618 ; 60 Sol. Jo. 
439 ; [1922] B. & C. R. 12. 

148. Add. Annotations : — ^Refd. Be North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340 ; 
National Provincial Bank of England v, 
Chamley (1923), 93 L. J. K. B. 241. 

149. Add. Annotations: — Refd. Re North Wales 
Produce A Supply Soc., [1922] 2 Ch. 340 ; 
National Provincial Bank of England v. 
Charnley (1023), 93 L. J. K. B. 241. 

151. Add. Annotation : — Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

155. Add. Annotation : — Apld. Lemon v. Austin 
Friars Investment Trust (1925), 133 L. T. 
790. 

156. Add. Annotations : — Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Refd. 
Dey V. Rubber & Mercantile Oorpn., [1923] 
2 Ch. 528. 

158. Add. Annotation: — Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part IV. — Subject-Matter of Bills of Sale — “ Personal 

Chattels.” 


160. Add. Annotation : — Refd. Herbert’s Trusteo 
V. Higgins, [1920] Ch. 791. 

166. Add. Annotation : — Refd. Re North Wales 
]h’(»duce & Supply Soc., [1922] 2 Ch. 340. 
176. Add. Annotation: — Mentd. Vaudeville Elec- 
tric! Cinema v. Murisot, 11923] 2 Ch. 74. 

190. Add. Annotation : — Distd. Stephenson v. 
Thompson. [1024] 2 K. B. 240. 


191. Add. Annotation : — Mentd. Re Mellor, Alvarez 
V. Dodgson, [1922] 1 Ch. 312. 

196a. Growing crops.] — Stephenson u. Thompson, 
No. 138b, ante. 

200. Add. Annoiatioii : — Generally ^ Mentd. Re 
Chaplin & StafTordsbire Potteries Water- 
works Co.’s Contract, [1922] 2 Ch. 824. 


PART III. SECT. 5. 

*w. JAm ruytf> — No colUtteral ronirart 
tv fumiftr property in gonds back to 
Heller ] Ih Ul : not a chattel intifc — 
O’Huii N 1. SminiNS & Mcllen, 
tU)27 a 1) L. J{. 274 ; (1{)27) 2 

W. W. H 170 . 21 SsHk. L. R. 478.— 
CAN. 

PART III. SECT. 6. 

1 12 Iv — .1 — GonnoN 

MacKa\ a Co. Lii>. r. Capita i. Tkust 
Co.. Lin.. ll‘>27]2 D. L. R. 1150; 
S. C. R. 374 ; 8 C. R. K. 216.— CAN. 

PART IV. SECT. 1. 

sy. Soli of dv fill iiy lion s( for ri- 
inoml.\ - A HHle t»f a dwrlluiK-lioutfO 
with the Intouflon on tlu- part (if tho 
vendor A' inirchasor that n Hhall ho 
n'luovod from tho land on which It Is 
situated is a sale of a chattel within the 
meaning of sect. 0 of the Rills of Salo 
Alt H. S. A., 1022, c. 151 .— Wauu r. 
Mumiipm. Dwriue'r of Goi.dj n 

; V.. 11 0201 2 1). L. R. 770 ; 1 

W W. R. 001 ; 24 Alta. L. Jt. 1.— 
GAN. 

PART IV. SECT. 2. 

a i. Goods tn possession of third 

natty — Cianninp possession on his own 
•' of Sale Act did 

not apply. — P iuste r. Lauzon & Fkn« 


HOM, (1923) 3 I). L. It. 1152; 62 

O. L. R. 334.--CAN. 

PART IV. SECT. 3. 

167 il. .J -Tho asmifunuMd hi 

w-ny of bcenrit V of a cliuttel, the aubjeet 
of n Idi*c piu'ehuso UKreeinent whieli 
at tho date of tlie asfdKrunient was in 
tho iJOHhCSHjoii of tho Idrer, who was 
not iu default under tho hiie piuilutsi 
OKTocnu'ut, is au Obsuminent of a chose 
In aetiiin witliin s. 3 of RiIIs of ^ale 
Act, 1S08.— Moton Ckediis, Ltd. r. 
W. K. >Voij.\sroN, IjTd. (In Liqiidv- 
TION) (1020). 20 r.. R. N. S. ^\. 227 ; 
46 N. S. W. W. N. lb.— AUS. 

PART IV. SECT. 4, SUB-SECT. 3. 

o I. .) — lAhen a mtfireo. enters 

Into possession, he becomes entitled 
to any crops growing on the laud as 
a«ruim>t a rntgiMi. of the crops nndor a 
I chattel mtgo. oxeouted after hl'^ uitsre. 
1 ic before possessiun taken ; but, if 
tho crops aro cut at the time of 
possession taken, the holder of the 
I chattel nit«e. would have priority. 
Haruison V . Carbkrrt Elevator Co. 
(Man.) (1908). 7 W. L. IL 635.— CAN. 

a i. Chattel mortoage including 

cut grain — A mould of cut grain not 
specified.] — Held: mtse. not valid 
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even m part. — North Amkrioan 
Lumrrr Co. r. Rank of Momrual, 
110221 1 W. W. R. 1265 ; 65 D. L. R. 
348 ; 15 fcJask. L. R. 375.— CAN. 


a ii. Imisc by tnorigagee in 

possession to gitaranlor of mortgagor's 
dibt to bank — J’rojiia from crop to be 
applied %n reduction of debt.] — field : 
tho above arrauKcnicnt did not %iolato 
Chattel Mtce. Act, R. S. C., 1920 
(c. 200), s. 20, as an attempt to create 
a setunty on a KrowiuK crop, Binr.e It 
did not euiue within any instrument 
incutloucd therein. — Blrns k Brown 
V ZUL\UF & Dobkr (Sask.), [1926J 
1 W. AV . R. 943.— CAN. 


197 X. .1 — Security on grain 

gi\en to a bank in Oct. 1921, in icspect 
to advances made lu tho spring of 
1920: — Held: invalid in respect to 
192] orop as there was no proof that 
1921 crop was iutonded as the security. 
& if there was such an ogroemont made 
in 1920 ao to 1921 crop it was bad as 


cure. — North American Lumber Co. 
r. Bank of Montreal. (1922) 1 

W. \V. R. 1265; 65 D. L. R. 348; 
15 Sosk. L. II. 875.— CAN. 


197 xi. .) — field : an agreement 

only intended to operate as security 
for payment, payable when the crop 
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Part V. — Statutory 

207. Add* Annoiaiion : — Mentd. Gordon v. Gold' 
Btein. [1924] 2 K. B. 779. 

209. Add* Annotation : — ^Mentd. Commercial 

Credit Co. of Canada v* Pulton, [1923] A. C. 

798. 

213a. Substantial accuracy — Payment of loan 

by cheque.] — Pltf. granted a bUl of sale over 
certain furniture to a money-lender, &, us she 
was unable to pay him the first instalment 
when it became duo, defts. agreed to advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 

In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
second bill of sale, pltf. relied on 1882 Act, 

6. 8, & she contended that the real considera- 
tion was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale ; — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to stat-e 
in the second bill of sale that the payment was 
by cheque, & thcr<‘fore, tis t)ie consideration 
was correctly stated in the second bill of s.‘ile, 
the action failed. — D’U sez v . Traffics Ac 
Discoveries, Ltd. (1924), 40 T. L. K. 411. 

220. Add. Annotation : — Consd. Stott v. Shaw Ac 
Lee, [1928] 2 K. B. 26. 

228a. & grantor’s creditors paid by 

grantee.! — (1) On June 24, 1925, tin? parth's | 
to a bill of sale for £1,000 entered into an j 
agreement that the grantee should pay, as I 
he then did, £600 to creditors of tlie grantor j 
in satisfaction of their debt, that the exi.sting | 
bill of sale should be cancelled, Ac that the 
grantor should give to the grantee a new bill 
of sale for £1,600. The new bill of sale 
l»rovidcd that “ in consideration of £1,600 


Requirements. 

aid to ” the grantor “ by ” the grantee * on 
une 24, 1925,” the grantor assigned the 
chattels to the grantee : — Held : the now bill 
of sale truly sot forth the consideration for 
which it was given, as required by 1882 Act, 
s. 8. 

(2) A bill of sale provided that tlio grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then duo ** on 
Dec. 24, 1925.” A contemporaneous mtge. 
of other property, given as part of the same 
transaction & as a collateral seniuity for the 
principal sum, provided as follows : ‘‘ The 
mtgor.” (the grantor of the bill of sale) 
” hereby covenants with the mtgeo.” (the 
grantee) ” U) pay to him on Dec. 24 next 
£1,600 with interest thereon, Ac it is hereby 
agreed Ac declared that (subject to the right 
of the rut gee. to rt^quire repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgor. or at any 
lime tlu‘reafter) the principal mon(*y h<*rcby 
secured shall bo r<*paid by instalinents of not 
less than £20 ” on specified dates ; these 
provisions not being contained in th<i bill 
of sale : — TJeld ; the bill of sale by being 
made cont<‘niporaneouflly with, Ac as part of 
the same transaction as, tho mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
lo . a ” defeasance or condition ” within 
1878 Act, 8. 10 (3), Ac the fa(;t that that 
clause was not contain<*d in tho body of the 
bill of sale or written on the siune papiu* or 
|)archment therewith did not avoid the 
r<‘gi8tration of tho bill of sale under tliat 
sub-sect. — STOTr V. SiiAW Ac IjKE, Ltd., 
(1928J 2 K. B. 26 ; 97 L. .L K. B. 556 ; 139 
L. T. 302 ; 44 T. L. K. 493 ; [1928] B. Ac 
0. n. 24, C* A. 

I. Add. Annotation : — Mentd. IJenshall v. Wid- 


Add. Annotation : — Dlstd. lienshall v. Wid- 
dison (1923), 130 L. T. 607. 


wort harvo*«U*d, was void imdiT U. S. M., 
1913 (c. 17). H. 33.-~UAH(Mixr. Royal 
Bank ok Canada, 11933] 3 W. W. Jl. 
501 ; 33 Mau L. IL 230.— CAN. 

197 xii. .J — Held : a socuiity on 

crops to bo growo tn falHro was 
mvalld under K. S. S.. 1020 ^c. 200). 
8. 20. — ItlOlTLAND FaUM, I/fD. V. 

Vebmette, [1023] 3 W. W. U. 74. — 
GAN. 

197 xUi. d — D alton v. Eaton, 

fl924] 1 D. L. R. 493 ; 1 W. W U. 
246 : 18 Sask. L. K. 92.— CAN. 

197 xiv. .] — Orpev V. Dyeh 

(Alta.), [1929] 4 D. L. R. 1084 ; 1 
W. W. R. 382.— CAN. 

gi. .1 — Proctor r. Ander- 

son tc Northern Elevator Co., Ltd., 
EoiAN & Proctor Sc Mallery, [1921] 
3 W. W. R. 39.— CAN. 

k I. TrantarJionnot bond fide.] — 

Pltl. claimed the rlaht to take certain 
wheat in A. 'a possession. A. wanted 
some of it for seed. It was aareod that 
pltf. would purchase the wheat from A. 
at a price wiiJch was equal to the 
amount of A.'s Indebtedness to pltf., 
& pltf. would immodlatcly re-aell It 
to A. at a price per bnshol widch made 

J.S. 


I tl.u total prUiO at about the same as on 
I jiltf.’H purrhtis«5. 'J’lilH was currlfd out, | 
5c to Hucuro the purchase price pltf. , 
took from A. a seed sralii intRo. on tho | 

I crop to bo grown: — Held: oh A. did 
not re(/ulre the whole of tho wheat for | 
seed, & as the price fixed had no re- 
lation to tho value of the wheat but 
was fixed with reference to tho debt 
owluR by A. to pltf., tho actual value 
being much Ichh than the price uerrord 
on, the transfiction could not bo con- 
sidered a bond fide sale to A., & pltf.’s 
mttfo was invalid. — L ynch v. Turney 
(< a.sk ). 11923] 3 D. L. R. 7 ; 11923] 2 
VV. W. U. 876 ; rersp., [1923] 1 D. L. R. 
1198.— CAN. 

k ii. .]--Held : tho chattel 

mtfte. in question, •which was given on 
a grov^ing crop for tho purchaHO-prlcc 
of heed grain, was bond fide Sc valid. — 
FnrncR v. iIoma.vctewioz, [1928] 4 i 
J). L. R. 400 ; [1928] 2 W. W. R. «25. | 
— CAN. ' 

sa. Binder tudne chtiUel mnrtaaije— , 
To secure price of twine used in previous 
year.}— U eld t may bo validly grunted 
fn the following year over the crops 
of that year. Sc is entitled to priority.— i 
Fennell v. Union Bank ok Canada, 
[19231 3 W. W. It. 79.— CAN. 
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PABT V. SECT. 1. SUB-SECT. Z.— A. 

b i. Not anmunt set ured.\— 

JlKNTON r, iNrKItS'ATlONAL llAItVfcH'IKR 
(U)., [1920] 2 I). L. It. 962 : [1920] 
2W.\V. R. 118 ; 22 Alta. L. R. 102.— 

CAN. 

PART V. SECT. I. SUB-SECT. 2.-B. 

h i. MistdaiemetU us to currency.] 

— Tho fact that u hill of sale Slaton that 
tho conKidcratlon was paid in “ Inufiil 
money of Cumula," wIktcuh It was in 
fact paid in United Htates currency, 
does not invalidate the bill of nale.-- 
FiitsT National Bank ca Min- 
N'F.AfOLiH V. Mann Sc Conway MU25J 
3 D. L. R. 048 ; [192.0] 2 W VV. It. 
525 ; 19 Sask L. R. 546 --CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
C. (a). 

. ] —Mow AT t>. CuaiKMT 
(1886), 3 Man. L. 11. 585.— UAN. 

227 vil. .}—/ie Oaddreau. 

Kx p. Royal Bank of Canada, [1922] 
3 W. W. R. 79 ; 66 D. L. R. 831.— 
CAN. 

- 4t notes under discount 
— Notes subscQuently taken 
grantee.] —Held : the chattel nitgc. 
was valid. — F ish e. Hicoivs 2 

Man. L. U. 65.— CAN. 

20 
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287s. .] — H., had had a number 

of betting traneactionB with deft., W., a book- 
maker, since 1918. Pltf. lost various bets 
& paid his losses by cheques. He won other 
bets for which he was paid by various cheques. 
Bventually, pltf. obtained judgment against 
deft, for £692 10s. Execu6on was levied at 
the instance of the judgment creditor where- 
upon deft. *8 wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the repayment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words “ In consideration of a sum of 
£600 now paid . . . '* & the judgment 
creditor said that the £600 was not paid at 
the time of making the bill of sale, ds therefore 
was not “ now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sole was not a good 
bill of sale because the statement that the 
money was ** now paid ” was untrue. Accord- 
ing to the evidence, deft.'s wife hod borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
same day that the bill of sale wa-i executed : — 
Held : there was evidence in thvi present case 
on which the county ct. judge could find that 
the £600 was “ now paid ” within the meaning 
of the statement in the bUl ; the bill of sale 
•vas executed, dc the money was paid over 
by claimant at substantially the same time ; 
the bill was therefore valid & the appeal 
must be dismissed. — Uensuau. v, Widdison 
(1923), 130 L. T. 607, D. C. 

240. Add. Annoiaiion : — ^Mentd. Herbert’s Trustee 
V. Higgins, tl926] Oh. 794. 

278. Add. Annotation : — Refd. Oommercial Credit 
Co. of Canada v. Fulton, [1 023] A. 0. 798. 

279. Add. Ayinotationa : — Refd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667 ; Gtordon v. 
Goldstein, [J924J 2 K. B. 7.79. 

282. Add. Annotation : — Consd. Wilkins v. New 
Havlllo Securities & Hawkings (1922), 39 
T. L. 11. 86. 

288a, Rights 

agreement.! — Where, „ 

a bill of safe of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the principal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale. — 
Wilkins v. Nmw Savillk Securities, Ltd. 


& Hawkings (G. F.) & Son (1922), 39 
T. L. R. 86. 

Annofotitm .^^oUd. Bradford Advance Ck>. v. Ayera, [1924] 
W. N. 152. 

288b. .] — ^When a bill of sale is void 

under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay inter^. But 
where a loan has been negotiated pnrporti^ 
to be under a bUl of sale which turns out in 
fact to be void, an action wiU lie for money 
had & received, with an obligation to repay 
the loan Sc interest at a reasonable rate. — 
Bradvobd Advance Co., Ltd. v. Ayers, 
[1924] W. N. 162. 

288. Add. Annotation : — Consd. Gordon v. Gold- 
stein, £1924] 2 K. B. 779. 

288a. Joint parties — Joint assignment — Of pro- 
perty owned by one party.] — By a biU of sale 
a husband & wife, who were therein together 
called ”the grantor”, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone : — Held : inasmuch as ” the 
grantor ” was not the true owner of the 
chattels at the time when the biU of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 6. — 
Gordon v. Goldstein, [1924] 2 K. B. 779 ; 
94 L. J. K. B. 21; 132 L. T. 166; [1924] 
B. & 0. R. 246. 

Annotation: — Ezpld. Ganiago v. Payno (1925), 42 T. L. R. 
138. 

289. Add. Annolaliona : — Consd. Westen v. Fair- 
bndge, [1923] 1 K. B. 607 ; Dlstd. Gordon 
V. Goldstein. [1924] 2 K. B. 779. 

291. Add. Annoiaiion : — Mentd. Herbert’s Trustee 
V. Higgins, [1926] Ch. 704. 

202. Add. Annota;tion : — ^Mentd. Commercial 

Credit Co. of Canada v. l^ilton, [1923] A. 0. 
798. 

297. Add. Annoiaiion : — Refd. (Commercial Credit 
Co. of Canada v. Fulton, [1923] A. C. 798. 

299. Add. Annotation : — ^Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 

801. Add. Annotation : — Expld. & Apld. Re North 
Wales Produce & Supply Soc., [1022] 2 Oh. 
340. 

302. Add. Annotation : — Expld. Re North Wales 
PiDduco Sc Supply Soc., [1022] 2 Ch. 840. 

302a. Other property of Industrial 

society — Charged by debenture.T—Rc North 
Wales Produce Sc Supply Society, No. 
144a, ante. 

329. Add. Annotations : — ^Mentd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249 : Re 
A Bankruptcy Notice, [1924] 2 Ch. 76 ; 
Russian Commercial Sc Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale de (jommerce de Potrograa v. 


PART V. SECT. 2, SUB-SECT. 1. 

■D. Situation of chattel proptrly 
deai{ntatfd-~i)f9eHptiim by u>AioA vre- 
mtsi« ffeneraily known.] — Held: pulll- 
dent, if not likely to inielea«i & ohaiUla 
capable of being identified. — lie Ck3M- 
FOKVFU & CCjaHlON Mancfautokino 
Co, lx p Hrkuxi^on (J, B.l & Co. 
(Ont ). 119261 I D. L. R. 30.— CAN. 


>d. One niortaage form attached to 
part of another martoaos form.y—Hdd : 
void for nncH'rtain^. — Rbnton v . 
INTBENATIONAL HARVESTEn CO.,il986] 
S D. L. R. 062 ; 11926] 2 W. W. R. 
118 : 22 Alta. L. R. 102.— GAN. 


PART V. SECT. 2, SUB-SECT. S. 
•r. Svffleieney of — SnuM present 
pai/mnU — enena/ton of time for path 
ment.J — Beid : sufRotont. — Imperial 
1<17MBER Yards, Ltd. v. Fsruuson, 
CXirKsnuTT Plow Oo.,Claimant, (1922 ] 
2 W. W. R. 133 ; 65 D. L. R. 758.— 
CAN. 

PART V. SECT. 8 , SUB-SECT. 4 . ' 

293 T. Befermee to deserin- 

(ion t'n cmolAer instrumetU.\ — ffela.* 
goods 6c ohattcla must be so set out on 
the faoe of tbe instrument as to bo 
easUr identifiable. 6t a rofexenoe to 
another lustrument cannot suffloe ; & 

306 


OS to subsequently acgoiiod goods the 
mtge. was null ft void . — Re Rinn, 
[1923] 3 D. L. R. 986 j 33 Man. L. R. 
153; [1023] 1 W. W. R. 1190; 3 
0. B. R. 828.— CAN. 


q I. .] — When a mtge. of a oar 

was made by H., he was owner of only 
one TUiUvided half 'Share in the car : — 
Held: notwithstanding the consent of his 

E artner to the mtge.. It was valid only 
> tbe extent of H.'S half share ; the 
fact that shortly after giving the 
seonrlty H. became the solo owner did 
not operate retrospectively under 
GOiattels Transfer Act, s. 21. — Bo%n>EN 
V. R.. [1921] N. Z. L. R. 249.— N.Z. 
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Goukaoaon <1024), 40 T. 1#. B. 687 ; Hadden- 
field Fine Wonrteds v. Todd (1925), 42 
T Isi B* 52- 

846. For does render the bill of sale void,*’ 
read “does not render the bill of sale void.’’ 

362. Add, Annotation Mentd. Henshall v, Wid- 
dison (1928), 180 L. T. 607. 

872. Add, Annotation : — ^Refd. Commercial Credit 
Co. of Canada v, Fulton, [1923J A. C. 798. 

409. Add, Annotation: — ^Mentd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 
T. L. B. 86. 

417. Add. Annoiation : — Gonad. Herbert’s Trustee 
V. Higgins, [1926] Ch. 794. 

418, Add. Armotaiion : — ^Refd. Herbei't’s Trustee 
V. Higgins, [1926] Ch. 794. 

420. Add. Armotaiion : — Apld. Herbert’s Trustee 
r. Higgins, [1920] Oh. 794. 

420a. ** Cows, nineteen short-horns & one 

Jersey oow.**l — Held: farm stock described 
in the schedule to a bill of sale as above were 
specifically described within 1882 Act, s. 4. — 
Hsiibert’s Trustee v. Hiqoins, [1926] CU. 
794 ; 96 L. J. Ch. 303 ; 135 1.. T. 321 ; 42 
T. L. R. 625; 70 Sol. Jo. 708 ; [1926] 
B. & C. R. 20. 


428. Add. Aimotation: — ^ApM. Herbert’s Trustee 
V. Higgins, [1926] Gh. 794. 

427« Add. Annotation : — ^Mentd. Lowther v. Harris, 
[1927] 1 K. B. 398. 

484. Add. Annotation: — ^Mentd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 

485. Add, Annotation : — ^Refd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 20. 

489. Add. Annoiation : — Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 20. 

439a. .] — Stott v. Shaw & 

Lee, Ltd., No. 228a, ante. 

444. Add. Atinoialion : — Refd. Wilkins v. New 
Saville Securities He Hawkings (1022), 89 
T. L. R. 86. 

450. Add, Annotation : — Consd. Stott v. Shaw A 
Leo, [1928] 2 K. B. 26. 

452. Add. Anfioiation : — ^Mentd. Herbert’s Trusteo 
V. Higgins, [1920] Ch. 791. 

458. Add. Atuwtation : — Consd. Stott v. Shaw A 
Leo, [1928] 2 K. B. 26. 

I 496. Add. Armotaiion : — Refd. Commercial Credit 
. Ca}. of Canada v. Fulton. [1923] A. C. 798. 

498. Add. AnnotcUion : — Consd. Commercial Credit 
I Co. of Canada v. Fulton, [1923] A. C. 798. 


PART V. SECT. 2. SUB-SECT. 6.— G. 

pi. Hights of grarUor .] — The 

oovenant implied in liiatrumeutH by 
wpy of ‘security over stock which, while 
forbidding tlie removal of stock without 
tlio grantee’s coueeut.pormitHaHale by 
the grantor In the ordinary coureo of 
bnidiioss, provided that the niuuber of 
stock la not thereby reduced below the 
ouniber slated In the soourlty, docs not 
requiio as a ooudliion of a valid sale 
that the proceeds be paid to the 
nantce — N avion ai. Bank or Nkw 
ZCAI.AN l> V . DaLQBTV & Co., (1U25] 
N. Z. L. II. 250.— N.Z. 


PART V. SECT. 2, SUB-SECT. 8.— B. 


416 xf. .]— Banquk 

D*HocHKi.AaA V. Hayden & Qillbhfik 
Elevatou CJo., [1922J 1 W. W. K. 
1054 : 0.3 D. L. K. 514 ; 17 Alta. L. It. 
877.— CAN. 


416 vil. .1— The In- 

aolvont assigned to applt. personal 
chattels described at the foot of tho 
bill of sale situate on block 151 ... 6c 
** all other personal chattels whatsoever 
whether of tho kinds mentioned at the 
foot hereof or not which are now or 
during tho continuance of this security 
may bo in upon or about tho said laud 
Sc elsewhere.” The insolvent had 
other chattels situated on another 
block of land : — Held : the bill of salo 
did not satisfy the requirements of s. 9 
of Bills of Sale Aot, 1886. Sc the 
omissions contained in the bill of aalo 
were material omiasions. — He Roiui- 
LAOU ; Riedel v. The Official 
Receiver (1928), S. A. S. R. 113.— 
AUS. 


m (p. 78) L Bight jnira bred 

red poll cows.*’] — bill of sale of cattle 
described them as ** eight pure bred 
red poll cows named as foUowa, riving 
the names, in the poesesslon of W. R. 
Sc pasturing on a named timber 
reserve ” : — Held: (1) the desoription 
waesufllotent, in theabsmee of evldenoe 
that claimant had rod poll cowa oth^ 
than thoao covered by the blU of sale 
so as to make those covered thereby 
difficult of Jdentifloation ; (2) the onus 
was on the party attacking the hill of 
sale to show that the cows described 
were incapable of identification even 
on making proper inquiries. — R oEil- 
LAED V. McCdllouoh. [1926] 3 D. L. IL 
178; [19261 2 W. W. R. 350; 20 
Sask. L. R. 559.— CAN. 

■\ (p, 7X1 f. - ** ItMkW. n1** imhmmI 


— It is not a sulHoiont dc- 
scrlpUou to dusuribe an animal as tho 
issue of Allot liar animal whan the 
animal has at tho date of the mtgu. 
ceased to follow its dam (or nurture. — 
Hebek t». Blwlky, 1 1 922 J 1 W. VV, R. 
1134 ; 05 1). L. R. 68 ; 17 Alta. L. R, 
548.— CAN. 

k (p. 74) 1. .1— Kino 

». DoMiNiov Dank, I1920J 3 w. W. It. 
295.— CAN. 

PART V. SECT. 8. 

pi. Heference in schedule to 

earlier murtgage.l • Otaoo i«'AiiMKUH 
(Jo-t>i*i:«ATiVB Aasot v. of New /.ka- 
LAND, LrD. V. MiUo\v\n, [192.51 
N. Z L. K. 482.— N.Z. 

PART V. SECT. 4, SUB-SECT. 1. 

466 1. Non'Ctnnplianoe udth skUutory 
requirements — How far mortgage valid.] 
— BiUs of Hale Aot, N. B. 1903 (c. 142). 
8. 5, affords no protection for a mtgo. 
not executed 6c attosted in aooardanee 
with 8. 3 subsequent to another lutge. 
also not In aooordanco with s. 3. Such 
prior mtge. is good as between the 

K artios Sr those who are not protect od 
y 8. 5. — Mkadb V. Dksoiibnr, 11923] 
2 D. L. R. 332.— CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

0 I. .1 — (Mattel ffitges. unregis- 

tered under such an agreemont : — UeUL . 
void 08 against a mtgao. of tha laud 
olalming the ohattuls under a distress 
under an attomiuout clause in Jdsmtge. 
— MoDouoall Sc Seookd, LrD. v. Mer- 
chants Bank of Canada, [1920] 1 
W. W. R. 304; 61 U. L. R. 309.— 
CAN. 


PART V. SECT. 6, SUB-SECT. 4.--A. 

o (p. 80) i. IHU for future ad- 

eanoes.)— K ohinron «. Puirkh (1919), 
47 N. H. R. 1.— CAN. 

o vp. 86) li. Kffeci oftvmission—- 

Part of goodH delivered.] —Held: blllvalid 
whore theio was an immediate da- 
hveiy followed by on artual 6£ con- 
timied ehange of iiOHseHslun, St wtiam 
goods tuid bean sold Sc tho piocoads were 
lying in the Hhorltf's hands. -KiI'FAN 

V. MitAW, II924J I L>. L. It. 001; 1 

W. W. R. 05 ; 34 Man. L. R. 64.— 
CAN. 

q (p. 86) I. .J-7?e 

MoIXinauh (Ont.). (19201 8 1). L. H. 
36, 7 C. B. R. 08«.— CAN. 

m (p. 80) i. Omission 

of statement as to knowledge .] — CitAiu 
(VV. (J.) 6c (Jo., Ltd. v. Uillehfik 
(1920), 47 O. L. R. 529 ; 54 D. L. H. 
514.— CAN. 

q (p. 87) i. Jiank Inking mort- 

gage — jAtral moTuuier IViihoul wrUten 
authoritg.] — Held : Hnflloient. — He 
(Jaudkkai;, he ji. Royal Bank of 
Canada, [19221 3 \V. W. R. 70; 66 
U. L. It. 831.— CAN. 

506 V a. .]— While It 

is very desirable, tho absenoo of date 
is not fatal, its tho Ordlnanoo docs not 
prosotlbo any form of affldnilt. — 
Banqub d'Hoohblaoa V Hayokn Sc 
Qillespik ICjjcvator Go., [1922J 1 
W. W. li. 1054 ; 63 D. L. K. 514 ; 17 
Alta. L. R. 277.— CAN. 

PART V. SECT. 6, SUB-SECT. 4.-B. 

ih. Presnmptitm of accurcuiu— Absence 
of evidence to relmt.] — He UAUunhAV, 
hxp. Royal Bank of Canada. []922i 
3 W. W. K. 79 ; 08 I). L. It. 831.— CAN. 


PART V. SECT. 5, SUB-SECT. 2. 

e i. Declaration as to bona /Ides 

sworn six days before execution.}— Held : 
mtge. null 6c void as against the trustee 
In bkpoy. of the mtgor . — Be Qibbohb, 
[1924] 3 D, L. R. 619 ; 6 O. B. R. 10.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 8. 

492 11. .1— J/rW .• a docu- 

roent not a ** true oopy ** was null Sc 
void against purchasers. — CoKMRnciAL 
Credit Co. of Canada, Ltd. e. Fdlton 
Bbothebh, [1923] A. 0. 798 . 93 

L. J. P. C. 12; 130 L. T. 72; 39 
T. L. R. 684 ; 11923] B. 6c C. li. 102. 


g (p. 88) i. NeressUvfor affidavit 

— lull exeruted under corporate neal of 
company.] — Livlroood v. Tavloh, 
[1920] 3 W. VV. It. 02. -CAN. 

g (p. 88) li. B. P. LiiEKdooo V. 
Home, [1920] 3 W. VV. it. 07.— CAN. 

k (p. 88) i. .1— 

i The ansonco of the date of execution 
of a oiiAttol mtgo. from the affldovit of 
tho wituesN renders the mtge. Invalid. — 

I Nuimt Ambiuoan Lumbub Co., Ltd 
V. Bank of Momtbckal, [19221 l 
, VV. W. n. 1265; 65 D. L. It. *<4 8: 
j 15 Sask. L. R. 875.— CAN. 

: k (p. 88) IL ] 

Lawson, Ex p. Shankkv, [l >25 j l 

I T) T,. iC. linn — DAM 
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552. Add, AnnotcUion: — Kxpld. Gordon v. Gold- 574. Add. Annotation : — ^Mentd. Commercial Credit 
stein, [1924] 2 K. B. 779. Co. of Canada v. Fulton, [1923] A. C. 798. 

568. Add. Annotation : — ^Mentd. Herbert’s Trustee 575. Add, Annotation : — Mentd. Harrods v, 
V, Higgins, [1926] Ch. 794. Stanton, [1923] 1 K. B. 516. 


Part VI. — ^Avoidance. 


648. Add. Annotation : — Consd. Shears v. Jones, 
[1922] 2 Ch. 802. 

663. Add. Annotation : — Mentd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 

672. Add. AnnoUUions : — Expld. Sc Apld. French 
V. Gething, [1922] 1 K. B. 230. Mentd. 
Canvey Island Comrs. v. Preedy, [1922] 1 
Ch. 179. 

673. Add. Annotation : — Consd. French v. Gething, 
[1922] 1 K. B. 286. 

678a. .] — By a post-nuptial deed in 

May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. The furni- 


ture remained in the house, which continued 
to be occupied by the husband & wife. The 
deed was not registered under 1878 Act. Exe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. The wife claimed the furniture. 
In an interpleader issue between the wife & 
the execution creditors : — Held : the furni- 
ture was not in the possession or apparent 
possession of the husband within 1878 Act, 
8. 8, nor in his order & disposition or reputed 
ownership within Married Women’s Property 
Act, 1882 (c. 76), s. 10. — French v. Gething, 
[1922] 1 K. B. 286 ; 91 L. J. K. B. 276 ; 126 
L. T. 394 ; 38 T. L. B. 77 ; 66 Sol. Jo. 140 ; 
[1922] B. & C. 11. 30, C. A. 


n (p. 88) I. .1— The 

affidavit must strictly comply with the 
form in the stiiUitc. or the migro. Is 
void against crodltors of mtgor. — He 
llAPBR, Ex p. JA.MIKHON, [1924] 4 
D. L. 11. 789 ; 6 0. B. II. 184.— CAN. 

p (p. 89) 1. Omission 

of material fart .] — Proctor v. Andku* 
SON Sc Nouthkr.v Ei.kvator Co., Ltd., 
Rkman & Proctor Sc Mallkrv, [1921] 
3 W. W. n. .39.— CAN. 

d (p. 90) I. Miestaicmrrd — 

Whether MU vUiaie(l.]—lie Blair, Ex p. 
Matlk LifiAr MLiiO. Oo. (Ont.), [1927] 
3 D. L. 11. 477 ; 8 O. B. li. 329.— CAN. 

r (p. 91) I. — 

KBOuaii V. Price (1877), 27 C. P. 300. 
—CAN. 

r(p. 91)11. Not film 

in.] — Held : the affidavit of hona 
fidea was insufficient. — M oIntyrjc v. 
WioN Bank (188.')), 2 Man. L. U. 305. 
—CAN. 

PART V. SECT. 6. SUB-SECT. 5.— D. 

696 ili. Not stated in mortgage — 

Staled in o/fidawff . ] — The statemont of 
tlio addroHB of tho agent of tntgou. in 
the affidavit of hona fidea Is sutfiolont 
to satisfy tho statutory ruqulrcmonts, 
although mlgop.’s address Is not stated 
in the int 4 ro. itself. — I mimcrial Lltmbkr 
Yards. Ltd. v. Ferguson, Cooksiiutt 
Plow Co., Claimant, 11922] 2 W. W. U. 
133 ; 05 D. L. li. 758.— CAN. 


PART V. SECT. 6, SUB-SECT. 8. 

I (i> 1 01) i. .]-If the 

mtgoo., during tho ourrenoy of a 
mtgo. Sc hofr)ro renewal becomes 
necessary, takes actual possession of 
tho goods Sc makes no sale or ohauge 
of title, tho mtge. remains valid & 
eflootlvc without renewal.— McCabe v. 
COSTB, [1922] 3 W. W. n. 465 ; 70 
D. L. Ti. 25.— CAN. 

1 (p. 101) U. S.P.-~He Blackburn, 
Exp. MoKKArr, [1925] 2 D. L. U. 120(5 ; 
6 O. B. R. 098.— CAN. 

n(p. 102)1. .1 — KsNaiiian 

Crystal. Ex p. Hawthorne. [1925] 4 
D. L U. 1078.- CAN. 


o (p. 102) i. .]— i?« Kkrr, 

Ex p. Martin (Ont.). [1926] 4 D. L. R. 
706 ; 7 C. B. H. 606.— CAN. 


t (p. 102) 1. Statement filed after 

proper time.] — Held : the chattel mtge. 
was veld. — He N \tiiav Crystal. Ex p. 
Hawthorne. [1925] 4 U. L. R. 1078.— 

OAN. 


616 111. .1 — ^McCabe 

V. OoSTB. [1922] 3 W. W. 11. 465 ; 70 
D. L. R. 25 —CAN. 

616 Iv. .] — McDon- 

AD ». Caret. [1923] 3 D. L. R. 1018 ; 
2 W. W. 11. 97^— CAN. 

616 V. .]— When an 

order permitting tho filing of a leuowal 
statoineut Is obtained on an ex parte 
application whilo tho question of tho 
rights of tho chattel intgoe. are coram 
judice in othor uroocodlngs, tho mtgce.'s 

E ositlou should not bo taken to have 
eon bettered iu any way thereby. — 
Re Bill’s Estate, [1924] 4 D. L. R. 
876 ; 3 W. W. 11. 475.— CAN. 

616 Vi. From what date 

time for mbseqaent reiiewala fixed .] — 
McCabe v. Coste, [19221 .3 Vv. W. R. 
465; 70 I). L. R. 25.— CAN. 

618 viii. .]— Whore deft. 

Durohosod goods from rotgor., pasing 
full voiuo Sc knew of tho mt^., but oon- 
sidorod ho was entitled os a matter of 
law to rely upon mtgue.’s failure to 
file ronowui : — Held : deft, was not a 
purchaser In good faith. — Canadian 
Bank or (Jommkrok v. Munroe, [1925] 
1 1). L. U. 368 ; 11925] 1 W. W. R. 1.— 
CAN. 

PART VI. SECT. 2. 

r (p. 107)1. .] — Livkroood 

V. Home. [1020] 3 W.W. R. 67.— CAN. 

r (p. 107) li. .]— Tho 

creditors entitled to the protection of 
Chattel Mtge. Act, R. S S.. 1920 
(c, 200), ai\* ail credlfors of tho seller, 
& not merely those whose olaims have 
been prosecuted to liulgment. — First 
National Bank or Minneapolis v. 
Mann & Conway, [19251 3 I). L. R. 
(548 ; [19251 2 W. W. R. 625 ; 19 

Sask. L. It. 540.— CAN. 

r (p. 107) lii. .1— 

“ CJrcdltor *’ In Bills of Sale Act, 
R. 8. A., 1922 (o. 151), s. 12. Includes 
a simple contract creditor. — Lapibrre 
r. Tw’iN Cn'Y Gravel Concrete 
Co., Ltd. Sc Terwiujsoer (Alta.), 
[1020] 3 W. W. R. 775.— CAN. 

a (p. 107) i. Obtaining 

iudgment subsemtentlg to sale.}— Held : 
“ creditors.” — M ickelson e. Nasd- 
Siminuton Co., [19231 3 W.W’. R. 843. 
—OAN. 

t (p. 109) i. Before judg- 

ment reeov&red by creditor.] — Held: 
mtgee. was entitled to maintain her 
right as such. — H bnrt v. Sexomith 
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(1921), 64 D.L. R. 373 ; 50 O. L. R. 
278.— CAN. 

t (p. 109) 11. Subsequent seismre 

dr disposal of goods by grantee.] — Held : 
a dofoctivu bill of sale could not be per- 
fected by a seizure Sc disposal of the 
goods thereunder as against creditors 
who had already seized the goods under 
execution. — He Scraoo, [1925] 1 

1). L. R. 240 ; [1924] 3 W. W. R. 905.— 
CAN. 

t (p. 109) ill. Grantor remaining 

in possession — Whether Mil avoided .] — 
SHERirr V. McEren (1883), 23 N. B. R. 
184.— CAN. 

d (p. 109) I. .1 — Sloan v. 

Ottawa Car Manufacturino Co. 
(1921), 64 D. L. R.333 ; 50 U. L. R. 
235.— CAN. 

0 (p. 109) i. Seigvre under 

lien subsequenlly obtained.] — He Mus- 
tard, [10231 2 U. L. R. 922; 4 
C. B. R. 140; affd; 24 0. W. N. 613. 

—CAN. 

sk. Against principal — Agent grant- 
ing MU without authority .] — Alien v, 
Nortolk Co-operative Dairy Co., 
Ltd., [1923J N. Z. L. R. 716.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 1.— A. 

h (p. 110) i. Chattels subsequently 
taken by bargainee .] — A bill of sale 
void under the statute cannot be made 
valid by any subsequent possession 
taken by the bargainee. — Kippan v. 
McCaw, [19241 1 D. L. R. 601 ; 1 
W. W. R. 65 ; 34 Man. L. H, 64.— 
CAN. 

b (p. 114) I. .1 — Y’odng r. 

Magee, [19241 3 D. L. R. 426 ; 2 
W. W. R. 816 ; 20 Alta. L. R. 431.— 
CAN. 

PART VI. SECT. 3, SUB-SECT. 1.— B. 

1 (p. 116) i. .1 — Tho 

” change of possession ” required by 
Bills of Sale Ordinance, C. O.. 1898 
(o 43), 8. 9, must be opeu. — Dominion 
LmiBBR Oo. V. Alberta t'lsn Co., 
[1921] 3 W. W. R. 619.— CAN. 

al. Goods sold — Actual change of 
possession — Knowledge of creditor .] — 
Where there has been an actual sale 
of goods. Sc. as between tho parties, 
an actual change of possession, know- 
ledge of that change by a particular 
creditor will bo sufilcicnt as to him to 
, satisfy the requirements of Bills of 
Sale Sc (Chattel Mtgo. Act with rospect 
1 to change of possession, whether the 



Vol. m— Bills o! Sale. Oases 


078. Add. Annotation .*~Coiisd. French v. Qethinsr. 
(1921), 91 L. J. K. B. 276. 

689. Add. Annotation Consd. National Pro* 
vincial & Union Bank of England v. Charnlev. 
[1924] 1 K. B. 431. 

695. Add. Annotations : — Consd. National Pro- 
vincial dc Union Bank of England v. Charnlev, 
[1924] 1 K. B. 431 ; Re Wait, [1926] Oh. 902. 
Reid. Performing Eight Soc. v. London 
Theatre of Varieties, [1924] A. (3. 1. 

704. Add. Annotation: — ^Refd. National Pro- 
vincial So Union Bank of England v. Charnlev, 
[1924] 1 K. B. 431. 

706. Add. Annotations : — Consd. Kursell v. Timber 
Operators & Contractors (1926), 06 L. J. K. B. 
669. Refd. Performing Eight l^c. v. London 
Theatre of Varieties, [1924] A. C. 1 ; Rc 
Wait, [1927] 1 Ch. 606 ; ( Won v. Heyl, ( 1 030] 
1 Ch. 510; Re Williams, Itichards v, Williams, 
[1930] 2 Ch. 378. Mentd. Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

708a. .] — ^The grantor of a bill of 

sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was pltf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. On a claim by the wife to the goods ; 
— Held : she was estopped from denying 
that the good.s were those of her husband, & 
thus sliowing that the bill of sale was void 
as against deft, under 1882 Act, s. 5. — 
Westen V. Fatuuiiidoe, [1923] 1 K. B. 667 ; 
92 L. J. K. B. 677 ; 129 h, T. 221 ; 67 Sol. .fo. 
403 ; [1923] B. & C. E. 80. 

709. Add. Annoiatio7i : — Menfd. Waller r. Thomas, i 
[1021] 1 K, B. 641. ' j 


who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bOl of sale upon the furniture to a 
person who took for vedue without notice. 
Subsequently the deed of gift was declared 
void under 13 Eliz. c. 6 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings wore 
instituted in which the execution creditor 
alleged that the bUl of sale was void under 
1882 Act, 8. 6, on the ground that the grantor 
was not the “ tTue owner ” of the furniture 
at the time of the execution of the bill of 
sale : — Held : until the deed of gift was set 
aside the donee thereunder was the ** true 
owner of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale. — IIaiuiods, Ltd. v. S'FANTon, 
[1923] 1 K. B. 616 ; 02 L. J. K. B. 403 ; 128 
L. T. 685 ; [1923] B. & C. E. 70. D. O. 

! 718. Add. Annotation : — Refd. Wilkins v. New 
Savillo Securities & Hawkings (1922), 39 
T. L. E. 85. 

719. Add. Annotation : — Expld. Sc Apld. He North 
Wales Produce &. Siix>ply Soc., [1922] 2 Oh. 
340. 

722. Add. Annotations : — Consd. Re. A Bank- 
ruptcy Notice, [1924] 2 Ch. 76 ; Uuddersneld 
Fine Worsteds v. Todd (1926), 42 T. L. It. 62. 
Refd. Edwards v. Motor Union Insco., 1 1022] 2 
K. B. 249 ; Itussian (k)minercial Sc Industrial 
Bank v. Oomi)toir d’Escompto do MulhouH<^ 
Bauqtie Internationale de (’ommepco do 
IVtrograd v. Goukassow (1921), 40 T. Ji. K. 
837. 

723a. Owner— Statutory declaration that goods 


710a. Voluntary deed of gift by husband , belonged to grantor.] —Westen v. Faiu- 

— Declared void after date of bill.] — A man ; bhidok, No. 708a, ante. 


Part VII. — Rights and Liabilities of Parties. 

761a. Seizure under void bill.] — Thomphon v. i 797. Add. Annotation : — Mentd. Be Mcllor, Alvarez 

Ward (1858), 31 L. T. O. S. 86. I v. Dodgson, [1922] 1 Ch. 312. 


post of the public know of It op not. — | 
Marcq V. Bertholkt, [1928] 2 

D. L. R. 691 ; fl928J 1 W. W. R. 843 ; 
37 Man. L. R. 307.— CAN. 

sm. Chattel mortgage on crop — Given 
after hiring agreement substituted for 
Zpom.}— Fuancis V. Bocz (Sask.). 
[19291 4 D. L. K. 38.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— A 

009 xl. .1 — Liquid Garbokio j 

Co. V. Rountbeb, [1924] 1 D. L. R. 
1092 ; 54 O. L. R. 75.— CAN. 

PART VI. SECT. 6, SUB-SECT. 2. 
740 i. Second hill to cure invatidUy — 
Second bill valid.] — Where goods have 
been sold bond fide 8c a bill of sale 
given which is Invalid because it was 
not duly registered, 8c the seller gives 
the buyer a new bill of sale, even after 
the period for rofdstration dating from 
the execution of the first, which Is 
rc^stered before the seller^s creditors 
are in a position to proceed against the 
goods, it will entitle the buyer to hold 


them as against the creditors. — F irst 
National Bank of Minneapolis v. 
Mann «c Conway, (J92.')J 3 D. L. R. 
648 ; (1925) 2 W. W. R. 625; 19 
Haak. L. K. 546 ; revag., [1025J 1 
W. W. R. 809.— CAN, 

t i. .) — Although tho 

¥ rovisioas of ChattelH Transfer Act, 
924, require that the true bargain 
botweeu the parties to an instrument 
shall l>e recorded at tho time when tbo 
instrument Is registered, yet there Is 
nothing in tho Act from which it can bo 
inferred that a registered Instrument is 
to become void if it be varied by a 
‘subbcquent agreement which Is made 
between the same parties 8c which is 
Itself unregistered. — Uuaudia\, Trust 
& Executors Co., Ltd. v. Equitable 
Loan & Finance Co., Ltd., 11929J 
N. Z. L. R. 792.— N.Z. 

sm. Second biU invalid — First bill 
valid only b^ween parties.] — Toitiam 
r. Motor Securities Co., Feueual 
Motor Co. v. Topham (B. C.), (192SJ 
3 D. L. R. 163 ; affd., [1929] 1 D. L. It. 
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095 ; I W. W. It. 116 ; 40 B. C. H. 375. 

—CAN. 

PART VII. SECT. 1, SUB-SECT. 2. 

e i. .1 — Tully V. Andrews 

(1921), 69 D. L. R. 687.— CAN. 


PART VII. SECT. 1, SUB-SECT. 3. 


756 X. 

CUAPPEK (1914), 
W. W. R. 661 ; 


.] — Dorman 

27 W. L. It. 590 ; 
17 1). L. It. 121 ; 


V. 

(> 

7 


Sosk. L. R. 229.— CAN. 


PART VII. SECT. 2, SUB-SECT. 2.— B. 

d I. proeecdingH to cancel prin- 

cipal security.] — Whore It was tho 
intention that a breach of agreement 
to purchase land should give a right of 
distress under a collateral chattel mtge. : 
— Held : ttie right to seize under tho 
> ourtailed by reason of 
canoel the agreement 
[1924 J 1 D. L. It. 920 ; 
1 W. W. U. 1027.-^AN. 

d il. Principal secunty 

yZed.l— A mherst Boot & (’o. *• 


mtge. was not 
proceedings to 
Cook v. Obr, 
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809. Add, AntUfUditm RefiL Be Wait, [1927] 
1 Oh. 606. 

880a. -.] — In June, 1921, a bill of sale, 

which was duly registered, was givnn to 
secure £400 with interest at 24 cent, per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of saie to pay to the 
grantee £450 then owing thereon dt to lend 
to the grantor a further sum of £660 upon 
having the payment of these sums, making 
together £1 ,000 with interest thereon, secured 
by a transfer of the £460 then owing on the 
bill of sale & the securities for the same. 
Subsequently, in Nov. 1921, a deed was 
made between the parties to the bill of sale & 
claimant, by which, in pursuance of the anee- 
ment & in. consideration of £460 then {>ald to 
the grantee of the bill of sale by claimant, 
the grantee assigned to claimant the principal 
& interest secured by tlie bill of s^e & all 
securities therefor, ft the grantee also at the 
request of the grantor asrigned to claimant 
the goods comprised in the bill of sale free 
from all equity of redemption under the bill 
of sale, but subject to a proviso for redemp- 


tkm in the deed, ft the grantor covenanted 
with claimant to pay to her on a specided 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed was not regis- 
tered as a bill of sale under the Bills of 
Acts : — Held : ^e deed was not a *' transfer 
or assignment *’ of the registered bill of sale 
within 1878 Act, a. 10, but was a new bill of 
sale which itself requi^ to be registered A, 
therefore, claimant was not entitle to rely 
upon the registered bill of sale as assignee 
thereof. — Mabshatj. & Skelgrovb, I/td. v, 
Goweb, [1928] 1 K. B. 866 ; 92 L. J. K, B. 
499 ; 128 L. T. 829 ; [1928] B. & 0. B. 81 
D. O. 

881. Add, Annotation: — Consd. Marshall A Snel- 
grove V, Gower, [1923] 1 K, B. 866. 

884. Add, Annotation : — ^Mentd. French v, Gething 
(1921), 91 L. J. K. B. 276. 

886. Add, Annotation : — ^Mentd. Waller v, Thomas, 
[1921] 1 K. B. 541. 

846. Add. Annotations : — Refd. Performing Right 
Soo. V. London Theatre of Varieties, [1924] 
A. O. 1 Be Wait, [1927] 1 Ch. 606. 


CAUTisn (N. B. 
110.— CAN. 


) (1022), 70 D. L. R. fcttlo to such goods freed from the 
mtgo. ; but If the mtm. on Its tnie 

sn. Exemptions Act, 1920 (c. 61 )— 

Extent of exemption — Not dependent the mt^r. Is to be at Mterty to 

on prior dealings with property.] — A dl^ose of the raortga»>d goods In the 

chattel mtgor.’s right under Exomp* ordinary course of liis^ado, a pu^ 
tloiis Act, 1920 ( 0 . 61). s. 8. to claim of such mortgaged goods win 

that certain of the mortgaged chattels hoi- tho same subl^ fo the mtm. — 

ar<' oxonupt from seisure under the Sawcatohbwan Cx>-opkratitb Blr- 

mtgo. does not depend In any way on qo?i 

his dealings with the mortsaged pro* * * 

porty prior to the selsuro. Therefore W. W. It. 910. — CAN. 

whoio a mt^. covered thirty horses r 1. Prior mortgage .] — The pur* 

the fact that prior to the selsure ike clioser from a mtgor. in good faith 

nitgor. sold leu of them did nob of movables mortgaged without 

disontitlo him to claim fmir of the possesHlou takes them free from the 

romaluing twenty as exempt ; four mlgee.’s lien. — B acksi^ Kicbabancb 

being tho number allowed him liy said v. Ahmbd Esaiaii. Jamal (1927). 

Act. — B ubrows V. JoHNBTON (Sttsk.). I. L. R. 6 Ran. 633. — IND. 

[19281 4 U. L. R. 805; (1028) 3 807 11a. A second 

W. W. R. 337.— CAN. chattel mteo. made In goSd faiSr& 

BO. Debtor resident oidside for valuable consideration, takes 

jirnvincr.] — Tho fact that n debtor is priority over a prior unillod chattel 

not u rosideiit of Snskatcliowau docs mtgo.. oven if the second mtgoe. has 

not disentitle him to tho benefits of actual notloo of the prior mtgo. — 

Exemptions Act, R, R. S., 1920. — Roff o. Krbokbb (1892). 8 Man. L. R. 

MoDkrmii) V. Wknzkl (SiVHk.), [1920] 230.— CAN. 

7H?-CAN «0I., Bvmof,aU.y-D. 

7«u. CAN. executed a bill of sale, duly registered, 

PART VII. SECT. S> 8UB-8ECT. 8. U) the Grown aWa)j^ 

rrtni vii. m, o. after-aOQulred chattels. D. sfubse- 

y 1. .] — KTnioiit V. quently executed In favour of deft. 

T. B. Paiu-ilia) Oo., [1927] 3 D. L. R. another bill of sole over certain farm 

13; 5UN.S. 11.357. — CAN. implements aoqulred since the first 

y 11. DeAurfion of expenses of WU ,of sal®. Upon the sale of these 

reuHsution.} — Yukon Uaudwakb Oo. imploments tho Grown claimed the 
r.McLKNNAN(y.T.)(1905),2W.L.R. proceeds on the ground that upon 
294 . — CAN. tbolr acquisition they beoame subiect 

y Hi. .] — Sec, also, w 

(rt was awafo that the Crown hMd a 

I-/...- Of OO..W chattel aeonrltv, but bdlioved ft com* 
prised other oLittels than those eon- 
security :—jyeH ; the 
Utle acquired by tho Crown was 
if®?* ^ oQxiItaUe oiUt. 8c slnoe deft, aoo^aired 

W. W. R. 974 , 07 D. L. R. 657. a title at law for value ft s^ont 

notice of the special provision In the 

PA«T VII. SECT. IL 28! 

A* deft.'s knowing of tho existenee of 

808 ill. .1 — Kino v. tho former bill ot sale did not amount 

Kuhn (1887), 4 Man. L. R. 413.— CAN. to eon^xwtive notice of Ito ooatont^— 

S02 iv. .)-Where a trader S 

gives a chattel mtge. upon his stook-iu* il®*4) 

tratirt ft It Is shown either by theexpress ^ 

terms of the mtge., or by necessary mAAmvii fiwrw< o a n 

implication, that the intention of tho ^AHT VIL SECT. 8, BUB-SECT. 4. B. 

parties is that the mtgor. shall remain r 1. TiOs of ehoWel morffniMse 

in possession of tho stook-ln-trade not derioed from ** tefumi '* twin 

ntprteagod, ft cairy on busiucss there- Distrsss Act, B. 8. A„ 1989 (e. 97), 

with In tho ordinary oourse of trade, s. 6 — Mor^pioees protectai from di^ 

a purohaMr from him of any of the frees.) — OBybcall «. Olsbn (Alta.), 

mortgaged goods, bond Ade,k in the ri9971 3 D. L. R. 86 ; (19271 2 W. W. R. 

ordinary oourse of buslnoss. win obtain 36.— ^AN. 


814 ii. After removal of goods by 

grantor.] — Deft, leased a house to P., 
who gave a bill of sale of goods to pltf. 
ft received frmn liim a lease of the 
goods for two years. Before a quarter’s 
rent came due, P. moved the goods oil 
the premises ; deft, followed thorn ft 
disii^ncd for the rent ; pltf. gave 
notice that ho was owner of the goods 
ft forbade the sale, but deft., believing 
the bill of sale to be fraudulent, sold 
tho goods under the distress : — Held : 
deft, was liable. — Pidokon v. Miixioan 
(1871), N. B. Dig. 282.— CAN. 

PART VII. SECT. 2, BUB-SECT. 4.— C. 

819 Mi. Irrigation disfrlel— 

Postponed to mortgagee to secure price 
of seed grain.] — -By virtue of the 
amendment of 1923 (o. 26). to Bills of 
Sale Act, the rights of a mtgoe. under 
a chattol mtge. given to sooiiro the 
prioo of seed grain are superior te those 
of on Irrigation district resting on a 
distress levied on tho mortgaged crop 
for arrears of rates due by tho mtgoe. — 
GuELpn & Ontario Investment 
& Savings Society r. Board of 
Trustees of Letubridob Northern 
InniOATiON District, [1025] 4 D. L. R. 
522 ; [1925] 3 W. W. R. 475.— CAN. 

PART VII. SECT. 3. 

a i. .1 — In order for an 

assignee of a chattel mtgo. to recover 
the debt secured thereby In an action 
by him alone against mtgor., his 
assignment must be absolute ft in 
writing ft notice thereof in writing 
must have been given to mtgor. — 
Bellemare V. OAMACnB, [1921] 2 
W. W. H. 664.— CAN. 

b i. .}— The assignee of a bill ef 

sale ft lien notes, which are In eflOot a 
chattel mtge., can stand in no better 
poHtion taui the original holder 
thereof, ft must hold the same subject 
to existing equHies. ft ho is liable in 
damages for any unwarranted sale by 
him of the chattels covered by the bill 
of sale ft lien notes. — Soott v. Moose 
Jaw Motors, Ltd. ft J. Hanna, Ltd., 
[1994] 4 D. L. R. 279 ; 2 W. W. R. 
1234.— CAN. 

b ii. .] — ^Traders Trust Co. e. 

Crawford, [19261 1 D. L. R. 1167 ; 68 
O. L. R. 381.— CAN. 



Vd. m-CnM SO-677. 


BONDS. 


Part III.- 

80. Add. AnnoiaHon : — Mentd* Weld v. Petre, 
[1920] 1 Oh. 33. 

35. Add. Annotation : — ^Mentd. Poster v. Driscoll, 
Lfindsay v. Attfield, Lindsay v. Driscoll, 
[1029] 1 K. B. 470. 

105. Add. Annotation : — ^Mentd. Poster y. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll , 
[1920] 1 K. B. 470. 

110a. Warden ot fleet — Pleading.] — Huggins 


-Validity. 

V. Bambridgb (1740), Willcs, 241 ; 125 P. 11. 
1152. 

155a. .] — II a bond to secure on annuity 

contain a recital of the payment of the con- 
sideration, & the annuity has been paid for 
several years, the actual payment of the 
consideration will bo presumed, though there 
be no receipt indorsed, ds though the sub- 
scribing witness have no recollection of the 
subject. — ^Haslam v. Diggles (1821), 1 
C. & P. 398 ; 171 B. R. 1247, N. P. 


Part V. — Interpretation. 

233. Add. Aymofation : — Mentd. Weld v. IVtrc, |1929J I (?h. .'13. 


Part VI. — Operation and Incidents. 

317. Add. An7iotations : — ^Apld. Lawrence v. Hayes, j 856. Add. Aymoialion : — Mentd. Putsinmi r. 'Pay- 
[1927] 2 K. B. 111. Reid. Humphery v. lor, [1927J 1 K. B. 037. 

Wilson (1929), 141 L. T. 469. I 


Part VII. — Performance 

413. Add. Citation : — 8ub norn. Moorwood v. 
Dickens, 3 Bulst. 148. 

456. Add. Citation : — eub nom. Forewood v. 
Dicton, 1 Boll. Rep. 296. 

536. Citations : — For “ Brow'N’s Case (1550), Beni. 


or Breach of Condition. 

, 8; Bon. & I). 35; 73 E. K. 937,*’ read 

“ Brown’s (Iase (1600), cited Bonl. 8 ; Bon. 
A D. 35 ; 73 E. R. 937.” 

547. Add. Annotation : —"Retd, Cantiere Navalo 
Triestina v. Kussian Soviet Naptha Exi)ort 
Agency, [19261 2 K. B. 172. 


Part VIII. — Amount Recoverable on Breach of Condition. 

569. Add. Annotation : — Refd. Campbell v. Poliak, j 577. Add. Annotation : -Mentd. lie Eyre- Williams, 
[1927] A. C. 732. { WUlioms v. WUliams, [1923] 2 Ch. 633. 


PART III. SECT. 3, SUB-SECT. 11. 

M. Loan to infant secured by simple 
boTid — Subsequent bond to cover same 
loan after majorUv aUatned .] — Whoro 
a minor borrowed a sum of money, 
exooutinsT a simple bond for it, A after 
attaining majority executed a second 
bond in respect of the original loan 
plus interest tboreon : — HOd : a suit 
upon the second bond was not main- 
tainable, as that bond was without 
consideration Sc did not come under 
Indian Oontraot Act, s. 25 (2). — 
SUBAJ NaRAIN V. SUKHO ARIK (1928), 
I. L. n. 51 Ail. 164.— IND. 


PART III. SECT. 8, SUB-SECT. 18. 

sb. PenaUv bond — OmUidan of penal 
sum in oblioaiorv tdause.l—Hw : this 
omission did not render the bond 
uncertain Sc Ineffectual.— Qbbat Wbst 
Lifb Assobaxos Oo. V. Campbxu, 
(Man.), [1928] 1 D. L. R. 263 : 37 Man. 
L. R. 164; [19271 8 W. W. R. 646.- 
CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

866 il. On both obligor s.\— Held : 

not nooessaiT- — F obtonb t>. C!qokuuiin 
(1863), 22 U. O. R. 359.— CAN. 


PART VII. SECT. 2, SUB-SECT. 8. 

1 i. Dehxery ai rmerifUd destina- 

tion — Failure to re-land in Canada. 1 — 
R. V . Vancouver Bkewertbs, Ltd., 
[1928 J 4 D. L. R. 881.— CAN. 


1 il. .1— R. V. Fidelity 

Insurance Go., [1928] 4 D. L. U. 965. 


PART VII. SECT. 2, SUB-SECT, 6. 

1 i. Selection of land during 

lifetime of obligor df obligee .} — Uubn- 
liAM V. RambaY (1872), 32 U. O. K. 
491.— CAN. 

sc. To pay over half purchase-vu ney 
on sale of land — Death of obligor dt 
obligee baore sale — Bond not charge on 
land.} — J., the owner of certain land, 
executed a bond, which was rogistcrod, 
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whereby, for himself, his heirs, exors. 
or administrators, ht* covenant cd that, 
on hlH effcN'tlng a of the land, \vhl(*h. 
however, was to bo entirely ut IiIm 
option, ho would pay A. lialf tin* 

E un'hasc -money, lie died wttli(*ut 
aviiig effeoted a sale ; Sc sulwennonf Iv 
A. died. J. by his will dovHfd flji 
land to i. for life with r< maliid) r ni 
foe to L. Sc they both In an 

agreement to soil to J). IfilU' with- 
out deciding whether tlm Ijornl was in 
force as between J. Sc A.'h wpre.ienta- 
tlvcB, It did not const it ulo a charge on 
the land the liability then*undor being 
merely of a p< rsonal t haracter. — lie 
Eauan Sc Dawson (lUOU), 18 O. L. R. 
638 ; 13 O. W. 11. 694. — CAN. 


PART VIII. SECT. 8. 

q 1. Conveyanee of land — Failure 

to obtain title.] — Held: the darnag^H 
were not confined to the i/untj/iso- 
money paid Sc Interest. — l^i t mj it > 
SlMONTON (1858), 16 U. C It ‘tJO - 
CAN. 




Oases 680— 853. Ekolish and Empire Digest Supplement. 


Part IX. — Assignment. 

680. Add, Annotations : — ApM. Re City Life Asace., 691. Add. Annotaiion : — Refd. B^ublica de Guate- 
[1926] Oh. 191. Mentd. Re Pinto Loite, Ex p. mala v. Nunez, [1927] 1 K. B. 669. 

Des Olivaos, [1029] 1 Ch. 221. 


Part X.— 

695. Add. Annotation: — As to (1) Refd. Berry v. 
Berry, [1929] 2 K. B. 310. 

700. Add. Citation : — Cited 0 Co. Rep. 44 b. 

Add. Annotaiion: — Refd. Ene’s Case (1627), 
Litt. 68. 

701a. 8. P. Ene’s Case (1627), Litt. 68 ; 124 
E. R. 136. 

712. Add. Annotaiion : — Refd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 


Discharge. 

749. Add. Annotaiion : — Mentd. Re A Bankruptcy 
Notice, [1024] 2 Ch. 76. 

796a. Payment by one — Whether co-obligor 

released.] — ^Assignment of bond to co-obligor, 
who pays it, is of no use. — ^Woffington v. 
Sparks (1754), 2 Ves. Sen. 569 ; 28 E. R. 363. 

803. Add. Annotation : — Mentd. The Eoursk, 
[1924] P. 140. 

814. Add. Annotation : — Mentd. Re Eyre- Williams, 
Williams v. Williams, [1923] 2 Ch. 633. 


Part XII. — Actions on Bonds. 


922. Add. Annotaiion : — Mentd. Foster lu Driscoll, 
Lindsav v. Att/leld, Lindsay v. Dnscoll, 
[1929] 1 K. B. 470. 

947a. .] — Canned v. Buckle (1724), 2 

P. Wms. 243 ; 2 Eq. Cas. Abr. 23 ; 24 E. R. 
715, L. 0. 

Annotations: — Reid. Harvey «. Ashley (1748), 3 Atk. 607 ; 
Dniry v. Hrury (1701), 2 Edon, 31) ; WriKht v. Gadotran 
(1764), 2 Edon, 239 ; Dumford v. Lano (1781), 1 Bro. C. O. 


H V. Ooruthers (1 794), 4 Bro. C. 0. 500 ; Field 
1 V. Brown (1855), 7 Do Q. M. & Q. 691. 

960a. .] — Watkyns v. Watkyns (1740), 2 

Atk. 96 ; 26 B. R. 460. 

Annotations: — Beld. Sloech v. Thorlnjfton (1754), 2 Ves. 
Bon. 560. Mentd. Bockot v. Bockot (1760), 1 Dick. 
340 ; Wrlfflit v. Morlcy, Morloy v. St. Alban (1805), 11 
Vos. 12 ; Duncan e. Duncan (1816), 19 Vos. 394. 

953. Add. Annotation : — Refd. Davey v. Robinson, 
[1923] 1 K. B. 663. 


PART XII. SECT. 2. 

860 lit. hand in penal sum .] — 

Summary judfirmont cannot bo ob- 
tained in an action on a bond in a 
penal sum suarantoeinff the payment 
of a amalTor sum. — Wkstkrn Do- 
miniox INVKSTMKNT CO. V. McMlLXAN. 
119251 1 W. W. R. 606.— CAN. 


PART XII. SECT. S, SUB-SECT. S. 

am. Extension of time for paymeni in 
consideration of higher rtUe of interest .] — 


Held : the proper time for applying; to 
amend in order to raise tite above 
dolonoo was at the trial, & not on 
appeal. — Western Dominion Invest- 
ment Co. V. MacMillan, [1925] 4 
D. L. R. 662.— can. 


PART XII. SECT. e. 

d I. Alternative pleas of payment 

denial of execution .] — The plea of 
pairmont will not amount to an 
adnilBSion of the bond. Sc will not 
relievo pltf. from the noooBslty of 


proving; the alleged loss of the bond. — 
MimAMMAP Zakar V. Zauur Husain 
(1926), I. L. R. 49 All. 78.— IND. 

PART XII. SECT. 8. 

a i. At instance of obligee of 

earlier bond — OWtpor’s property in- 
sufficient to satisfy both bonds.] — Held : 
there was no equity to restrain pro- 
oeediugB on the Judgment obtained by 
the obligee of the second bond. — 
Newsnhau V. Mountoashel (1872), 
19 Gr. 630.— CAN. 
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VoL Vn.— Cases 181, 


BOUNDARIES, FENCES AND PARTY-WALLS. 
Part I. — Boundaries. 


8. Add. Ciiaiwn 109 L. T. 820. 

10. Add, Annotatixma : — Generally, Refd. Re Boun- 
dary between Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L T, 187. ._ 

Mentd. British Controlled Oilfields v. Stagg * 
(1922), 127 L, T. 209. 

20. Add. Annotation : — Mentd. U. v. Electricity 

Comrs., Ex p. I^ondon Electricity Joint 94. 
Committee, [1924] 1 K. B. 171. 

89. Add. Annotations : — Refd. Re Boundary be- 
tween Canada & Newfoimdland in Labrador 


Peninsula (1927), 137 L. T. 187. Mentd. 
British Controlled Oilfields v. Stagg (1922), 
127 L. T. 209. 

Add. Annotation : — Mentd. Brighton & Hove 
Oeneral Gas Co. t». Hove Bungalows (1923), 
93 L. J. Ch. 197. 

Add. Annotations : — Consd. Brighton & Ilovo 
General Gas Go. v. Hove Bungalows, [1924] 
1 Oh. 372. Mentd. Barwick v. 8. K. & C. Uy,, 
[1921] 1 K. B. 187. 


Part II. — Fences. 

181. Add. Annotations: — Mentd. Michael v. Phil- & Oeneral Plantations Trust (1924), 93 

lips (1923), 130 L. T. 142 ; Jacobs v. Batavia L. J. Ch. 620. 


PART I. SECT. 1, SUB-SECT. 1. 

0 1. .] — A grant of land to within 

one chain of a rlvor, means t,o within 
one chain of the edge of the river, not 
of the top of tho hank. — S tanton r. 
WlNDEAT (1843), 1 U. 0. 11.30.-— CAN. 

sa Boundart/ in plan runnino in 
alraight line — iJevUUion for con vcnicncc. 1 
— Lands owned by pltf. & deft, wore 
described as bounded In tho one case 
on the north & In tho other on tho 
Koutb side of tho “ C. Ud.” The road 
in the original grant &, tho plan attached 
t hereto, was shown to run In a st ruighl 
lino between the lands of tho two 
opposite proprietors. Tho lino hh 
laid out ran througli a dcu'p gully & 
tor convenience tho rood at that 
point was diroett'd to one side, n'turnlug 
to tho described straight lino further 
one : — Held : the line as shown upon 
tho plan controlled the line by which 
tho parties bounding upon the road 
had held. — Banks v. Bkaiai. [1928] 
1 1). L. R. 459 : 59 N. S. It. 503.— 
CAN. 


PART I. SECT. 1, SUB-SECT. 2. - A. 


-.J — Piers v. Whit- 
, 11. 879.— CAN. 


. 70 D. L. R. 827.— UAN. 


m (p. 264)1. • 

ING. [1923] 3 D. L. 

6 (p. 264) i. .] — K 1 NO.STON 

lOHLAND (1920), 47 N. D. R. 324.— 
CAN. 

p (p. 264) li. P. Ka.vrkn V. Mel- 
USfi ri»22). — — 


q (P.-2C4) 1. Duty of surveyors .] — 

R., who hold a llconco from tho Govern- 
mont to cut timber on Crown lands, 
claimed that S., licencoc of tho adjoining 
lot, was cutting timber on his grant, 
& rcpleviod logs alleged to ho so cut 
by S. The replevin suit was settled by 
an agreement between the parties to 
leave tho matter to surveyors to 
establish tho line between the two 
lots, the agreement providing that the 
lines of the land held under tho licence 
of li. should be surveyed A: established 
by named surveyors So tho stumps 
counted, etc. : — Held : under this 
agreement the surveyors were bound 
to make a formal survey, & could not 
take a line mn by one of them at a 
fonner time as the said boundary lino. 
— Snowbaix V. IlrrcHiE (N. B.) (1888), 
14 S. C. n. 741.— CAN. 


b (p. 264) 1. .]— A.-G. 

POB Ontabio V. Booth (1923), 53 
O. L. li. 374.— CAN 


sb. Fence dividing cleared portions 
of adjoining lots — Whether uncleared 

E 'ions divisible hg ronlinittition of 
of fence.] — I*ltf. be deft, occu- 

E h'd adjoining lot.s for tw»>nt.y y(*ars 
y a lino & f<mco oxltuidlng from 
iho front through tlio cleared land. 
t'^nnhlc : ihut. In the ahs<n(?o of any 
actual pohsesslon l>eyond tlio clearing. 
It must bo c<m.sldored that the pos- 
H<'S8lon from 1 hence to the rear of tho 
lot was Intended to bo a continuation 
of tho line in tho front. — Bei.yka v. 
Bklyka (1857), 3 All. 588. - CAN. 


! PART I. SECT. 1, SUB-SECT. 3. 

j e. (p. 266) I. .]- A 

I coucchslon or basis lino had been i-un 
' be posts planted on it upon an original 
: survoy, but tlie qxiohtion was, how tho 
I sldo line of a lot was to bo ascsertulncd : 

I — Held : the distance between 1 ho 
1 two nearest asciTtaiiicd inonumentB 
on tho base lino should bo mensured & 
divided proportionately l»otwisen the 
lots, making due allowance for roads, 
& tho side lino rcoulrcd should be run 
from tho angle of the lot so ascertained. 
- Cuijp V. Culp (1857), 6 C. P. 466.— 
CAN. 

I r (n. 267) i. Where mMind 

\ missing.]— Ka.ikku v. Kovai’X, [1922] 
I 3 VV, W. It. 102 ; 68 I>. L. 11. 793.— 

i CAN. 


r (p. 267) ii. .]— 

Held : ovidonco of tho oxistonoe & 
location at one time of a oortoln mound, 
according to tho rales governing sur- 
veys. was a proper way of ostabiisblng 
tho boundary lino. — Cain v. Copelanu, 
[1922] 2 W. W. li. 1025 ; 67 D. L. It. 
581 : 15 Bask. L. K. .529.— CAN. 


r (p. 287) ill. Where posts 

destroyed by fire .] — Barry v. deb- 
liOSiEBB (1908), 14 B. C. 11. 126 ; 0 
W. L. R. 633.— CAN. 


r (p. 267) Iv. .] — Abtlet 

V. Cubby (1823-1900), 3 Out. Dig. 
5323.— CAN. 


r (p. 267) V. Point of com- 

Tnencement .] — Hoover v. SAiiouniN 
(1874), 21 Or. 333,— CAN. 


w (p. 269) S. Survey not con- 
clusive.} — R. V. Crosby (1892), 21 

O. R. 591.— CAN. 


BO. Monuments — Where placed — 
Whether position selected conclusive .] — 
l^Ionnments placed in compllauco with 
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R. S. O. 1877, c. 146, ss. 34. 35. 36 &, 
37, must bo idacod at tho true corners 

S 'ovorntng points, or olT-sols, or ul tho 
rue ends of concession lines, be there 
Is nothing in those soctions making a 
survey thorcMudor or the pla(3ing of the 
inottumcnts ooncliiRlvo, whether right, 
or wrong, bi ovldenco may ho rcoolvcd 
in cent radlntlon.— It. v. CosiiY (1892), 
21 O. Jt. 591.-- CAN. 

■e. .]-HcUt: tho 

Intctttiou of scot. 26 of Huskatc.howu n 
Hiirvoys Ant, 1924, widrli iriado sootfl. 
56, 58, & 66-67 of Dominion Lands 
Hurvoys Act, 1908, c. 21 (Dom.), 

applicable to all lands. In iho pruviiico 
which woro originally Dondnlon lands, 
was to adopt tho provisions of those 
soots, for tho puri>o8o of all matters 
falling within tiio jurisdiction of tho 
province with rospoct to such lands, be 
iliat, thoroforo, tho area of ouch of 
tho quarter sf;ctlonB in question wuh 
dotormlnod by roforonco t.o tho monu- 
numts on tho ground.— Kuwtianhen v. 
SiT.VKRHON (Sasr,), 11929] 4 D. L. B. 
252 ; 3 W, W. it. 322 ; revg., [1929] 1 
VV. W. R. 256.— CAN. 

PART II. SECT. 2, SUB-SECT. 1.— A. 

■f. Park adjoining railway — No 
obltgalitm rm municipal corporation to 
construct fence .] — Ricuaju>8un v. Cana- 
dian National Ry. Co., [1927] 2 
I). L. R. 801 ; 32 Can. Ry. Cas. 411 ; 
60 O. L. R. 296.--CAN. 

PART II. SECT. 2. SUB-SECT. 1.— 

C. (a). 

13b ii. .1 — A public road croased 

a htrcairi by a bridge. There was u 
fence between tho road be tlio lutnl 
adjoining it, er<‘cted by the proprietor 
of tho latter. At a point immediately 
adjoining tho bridge there was a gap, 
15 foot wide, lu tho fence. A 
pedestrian, on a dark niglit, inisiaking 
this gap for the road, walked through 
it be fell intf» the stn um be was drowned. 
In an action of darnug<‘S against tho 
proprietors of tho land adjoining the 
road //dd : tlioro was no duty on 
such propiietors to fence a natural, 
as opposed to an artlflolally created, 
danger on their lands, any such duty, 
. where It existed, falling on the road 
authorities, & action accordingly di^.- 
missed. — M orruson v. London Mid- 
land & ScoTTian Ry. (’<>., |19-'61 
S. C. 1.— SOOT. 
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English and Eufebe Digest Supplement. 


188. Add* AfvnotaUon : — Oonsd. Reigate Oorpn. v. i 
Surrey County Oound], [1928] Oh. 869. | 

180. Add. AnnotaHona : — ^Mentd. Bromley v, Mer- 
cer, [1922] 2 K. B. 126 ; Fairman v. Per- 
petu^ Investment Bldg. Soc., [1923] A. O. 74. 
146. Add, Annotations : — As to (1) A]dd. Noble v. 
Harrison, [1926] 2 K. B. 332. Refd. Ilford 

U. C. V. Beal, [1926] 1 K. B. 671 ; St. Anne’s 
Well Brewery Co. v. Roberts [1928), 140 
L. T. 1. Generally t Mentd. Edward v. 
Birmingham Navigations, [1924] 1 E. B. 
341 ; Smith v. G. W. By. (1926), 135 L. T. 
112 . 

146. Add. Annotation : — Refd. Glasgow Oorpn. v. 

Taylor, [1922] 1 A. O. 44. 

148. Add. Amtotaiion: — ^Distd. Sack v. Jones, 
[1926] Oh. 236. 

154a. Spiked iron fence — On bank.] — Held: not 
a nuisance.' — Gibson v. Plumstead Bubiai. 
Boabd (1897), 13 T. L. B. 273, 0. A. 

156. Add. Annotations : — Consd. Bromley v. Mer- 
cer, [1 922 ] 2 K. B. 1 26. Refd. Glasgow Oorpn. 

V. Taylor, [1 922] 1 A. O. 44. Mentd. Edwards 
V. Birmingham Navigations, [1924] 1 K. B. 
341. 

157. Add. Annotation : — Refd. Ooleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

158. Add. Annotation: — Refd. Ooleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

160. Addt Annotation : — Refd. Ooleshill v. Man- 
chester Oorpn., [1028] 1 K. B. 770. 

168. Add. Annotations : — Consd. Hardy v. 0. L. 
By. (1020), 124 L. T. 136 ; Glasgow Oorpn. 
V. Taylor, [1922] 1 A. 0. 44 ; OoleshUl e. Man- 
chester Oorpn., [1928] 1 K. B. 776. Refd. 
Mersey Docks & Harbour Board v. Procter, 
[1023] A. 0. 263 ; Addie (Collieries) v. Dum- 
breck, [1929] A. O. 858 ; Oompania Mexicana 
Do Potralco El Agiiila v. Essex Transport 
& Trading Co. (1029), 141 L. T. 106. Mentd. 
Fairman v. Perpetual Investment Bldg. Soc., 
[1023] A. 0. 74 ; SutcUffo v. Clients Invest- 
ments Co., [1924] 2 K. B. 740 ; Harnett v. 
Fisher (1926), 136 L. T. 724 ; De Freville v. 
Dill (1927), 96 L. J. K. B. 1060. 

168. Add. Annotations : — Oonsd. Ooleshill t>. Man- 
chester Oorpn., [1928] 1 K. B. 776. Refd. 
SutcliCTe V. Clients Investment Oo., [1924] 2 
K. B. 740. Mentd. Fairman v. Perpetual 
Investment Bldg. 8oc., [1923] A. 0. 74. 

169. Add. Annotation : — Refd. Ilford U. 0. v. Beal, 
[1926] 1 K. B. 671. 

tit. Add. Annotations: — Folld. Convey Island 
Comrs. V. Preedy, [1922] 1 Oh. 170. Refd. 
Brighton & Hove Gas Oo. v. Hove Bungalows 
(1923), 88 J. P. 61. 

171a. ,] — Pltfs. were incorporated, 

under Oanvey Island (Sea Defences) Act, 


1883, for protecting Oanvey Island from 
inunction by the eea. They succeeded 
former comrs. appointed by an Act of 1729 
(32 Geo. 8, c. 81), which contained a power 
for these comrs. under s. 13 to erect a new 
sea wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. ..In 1813 the new wall was 
built, A £150 given as coinpensation to the 
owner of the lamd taken. Under the Act of 
1883 the prop^y & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lan^. Pltfe. didmed 
to be owners in possession of the foreshore 
between the new A the old wall. Deft, 
claimed under a conveyance of Apr. 1919 
to be the freeholder in possession of a strip 
of land comprising part of this foreshore, A 
to be entitled as of right to excavate A remove 
shells A other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
A support, A exposed it to injury by the 
action of wind A water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft, from so 
removing the drift, A from trespassing on 
their land : — Hdd : (1) assuming the strip 
m question to be deft.’s freehold, pltfs. 
still entitled to an injunction restraining 
him from so removing drift from the strm 
as to expose their wall A works A the lands 
protected thereby to greater risk of inunda- 
tions of the sea ; (2) pltfs. had established 
their statutory title under the Acte of 1792 
A 1883 to the whole of the land taken A set 
out pursuant to s. 13 of the first Act, A had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. A of deft, 
being at most doubtful or equivocal the law 
attached possession to the title ; deft., 
therefore, was a trespasser, A must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore A from otherwise trespassing 
on same. — Oanvey Island Combs, v. Preedy, 
[1922] 1 Oh. 179 ; 91 L, J. Oh. 203; 120 L. T. 
446 ; 86 J. P. 21 ; 66 Sol. Jo. 182 ; 20 L. G. R. 
126. 

172, Add. Annotation: — As to (1) Refd. A.-G. A 
Public Trustee v. Woolwich Metropolitan 
B. 0. (1929), 03 J. P. 173. 

203. After this case add, “ Power of commis- 
sioners to direct repair of fences, see Commons, 
No. 039a.” 

204. Add. Annotation : — Refd. Mersey Docks A 
Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation : — IMstd. Sack v. Jones, 
[1925] Oh. 235. 


PART II. SECT. 8, SUB-SECT. 8. 

p f. Right to interfere uHth.y-CttY of 
Victoria Official Map Act, 1880, 
8c oxnondlng Act^ hare reforonoo to 
streets only : — Heal : nothing In those 
Acts could justify an interforenoe by 
prirate Individuals with the boundaries 
of a lot held by purohaee & 20 years* 
possession. — CnowrasR v. Bsavkn 
(1884), 1 B. C. IL pt. 2, lie.— CAN. 


PART II. SECT. 8, 8UB-SB0T. 4. 

r (p. 204) 1. Marmtpua-proof— 

OttciWon o//ort. V-Whether a fence Is or 
Is not marsupial-proof within soot. 171 


of Land Acts, 1910-1927, Is a question 
of fact for the adjudlcatfng tribunal. — 
B. r. Maoistratkb* Court 8c Esmond. 
Ex p, BE 4 ZUET. [19281 St. R. Qd. 949 ; 
22 Q. J. P. 97.— AUB. 

r (p. 294) U. Maieriai benefit to 

adjoining lessee — DetermimUion of 
value ,] — Lessees of a boldlnir erected 
a fence before Nor. 1, 1924. On 
June ], 1927, the lessees filed a plaint 
in the magistrate's ot., wholly they 
claimed thsdi the fenoe " is of materiid 
bonoflt,” to deft., an adjoining holder. 
The magistrate determined the benefit 
08 froniNor. 1, 1924 : — Held : the time 
from which the magistrate must deter- 


mine the value of the benefit cannot 
be earlier than the date of the plsdnt 
dalmlng that benefit under the sect. — 
K. V. PoLicB Maoxstratb at Blaccaxx 
8c Hast, Exp. Hart, [1928} St. R. Qd. 
174; 22 Q. J. P. 47.— AUB. 

sn. Forest reseme.) — It Is no de- 
fence to an action for rooorery ot a 
penalty from the owner of stock gnudng 
OB a forest reserre without a permit, 
that the reserre wm not emfiosed by 
a "lawful fonoe" m defined In the 
Fenoe Ordinance. — ^M ikistbr of In- 
TBRIOR FOB CANADA V. KSUSON, [1920) 
1 W. W. R. 129.— CAN. 
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Vol. VEL— Bomitories. Oum d4a-48ea. 


Part lii. — Party- Walls. 


240, Add* Afinolaiions : — Aa to (2) Refd. Sack v, 
Jones, [1926] Oh. 285 ; Brooke v, Bool, [1928] 
2 Sk. B. 678. 

240, Add* Annokduma : — Refd. Sack v. Jones, 
[1926] Ch. 286 ; St. Anne's Well Brewery Co. 
V. Roberts (1928), 140 L. T. 1. 

260. Add, Annotation : — ^Apld. Sack v, Jones, 
[1926] Ch. 236. 

251. Add. Annotations: — Apld. Sack v. Jones, 
[1925] Oh. 285 ; Simpson v. Weber (1025), 
133 L. T. 46. Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vandorpant v. Mayfair 
Hotel Co., [1930] 1 Oh. 1 38. Mentd. Hansford 
V. Jago, [1921] 1 Ch. 322. 

251a. Right of support — By adjoining house.] — 
Pltf. & deft, were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Pltl 
alleged that owing to lack of repair & under- 
pinning deft.’8 house was subsiding, dragging 
the p^y-wall over, & thereby damaging 
pltf.’s house : — Held : pltf.’s allegations liad 
not been substantiated by the evidence. 
Senible : even if they had been substantiated 


pltf. would have had no cause of action. — 
Sack v. Jonbs, [1926] Oh. 285 ; 94 L. J. Oh. 
229 ; 133 L. T. 129. 

257. Add. Annotation : — ^Refd. Ilford U. 0. i;. 
Beal, [1925] 1 K. B. 671. 

258a. .] — If n wall is knocked down, the 

owner may maintain an action for the tiHiB- 
ass, blithe cannot, by omitting to rebuild it, 
old deft, always responsible for any con- 
sequential damage (Poi.i.o(*k, (M3.). — Firm- 
stone V. WiiEELEY (18 J4), 2 Dow. Ac L. 203 ; 
13 L. J. Ex. .301. 

AnnotatUmi -• — Refd. Clotnc v. Duavdon (18 1»), 12 q. R. 670; 

Smith V. Konriok (ISli)), 7 C. II. .>15. 

271a. No agreement for lease.] — TAYrx>B v, 

Reed (1816), 0 Taunt. 249 ; 128 E. 11. 1030. 

Annotation: — Beld. Collins v. Wilson (1828), 1 Moo. iSc 1*. 

454. 

809. Add. Annotation : — Refd. Brooke v, Bool, 
[1928] 2 K. B. 678. 

310. Add. Annotations : — As to (2) Refd. Sack v. 
.lunes, [1925] Oh. 235; Brooke v. Bool, [1928] 
2 K. B. 678. 


Part IV. — Evidence of Boundaries. 


318. Add. Annotation : — ^Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. It. 91. 

320. Add. Annotation : — Mentd. Belton v. Bass, 
Ratcliffe & Gretton, [1922] 2 Ch. 419. 

328. Add. AnnoteUions : — Refd. Aksionairnoy<* 

Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456. Mentd. Duff Development ik>. 
r. Kelantan Government, [1924] A. O. 707; 
The Fagemes, [1927J P. 311. 

332. Add. Annotation : — Refd. British Thoinson- 
Houston Co. V. British Insulated & Hclsby 
Cables, [1924] 2 Oh. 160. 

330. Add. Annotation : — Mentd. British Thomson- 
Houston Co. V. British Insulated & Ilelsby 
Cables, [1924] 2 Ch. 160. 

843. Add. Annotation : — As to (3) Gonsd. Stoney 
V. Eastbourne R. C. A Devonshire (1020), 95 
L. J. Ch. 312. 


365, Add. Annotation .•—Mentd. British Tliomson- 
IJonston Co. e. British Insulated tc Jlelshy 
Cables, [1924] 2 Ch. 160. 

359. Add. Annotation Apld. Stoney r. East- 
bournoR. C. & Devonshire (1926), 95 L. .1. Cii. 
312. 

402. Add. Annotation: — Consd. Htoney v. East- 
bourne K. V. A Devonshire (1926), 135 L. T. 
281. 

416. Add. Annotation : —Mentd. Falcon v. h’ainous 
Players PUm Co. (1925), 42 T. L. R. 91. 

417. Add. An nolalion -Mentd. Hodgson v. Me- 
Creagh (1923), 92 L. .1. Cli. 426. 

433. Add. Annotation : -Apld. Chowood e. Lyall, 
[1929] 2 Ch. 406. 

436a. - - - Title deeds -Nature of document 

misconceived.] - 3’h(*r«* i.s no clear authority 
that in proceedings tor the production of 


PART III. SECT. 1, SUB-SECT. 2. 

so. Duration.] — ^W^horo ou tho erection 
of a building on each of two adjoining 
&. separately owned lots, tbe owners 
agree to plans calling for a party wall 
8i the use by each owner of part of the 
premises of the other ft the buildings 
are so oonstruoted, the right to such 
use will. In the ab.sonce of a reference 
to time, be held to continue during 
the ozlstonoe of the two buildings as 
they were constructed. — Smith v. 
Corky (Man.), [19181 2 W. W. R. 
848 ; 42 D. L. R. 225.— CAN. 

PART III. SECT. 1, SUB-SECT. 8.— 

c. (b). 

e i. Walt bum <£• used only by 

adiotnina owner.] — Ileld : deft, was 
answerable, as the injniv was tbe direct 
result of negligence in the original con- 
stmotion of the waU. — ^M oQuiuan «. 
Rtak (1921), 64 D. L. R. 482; 50 
O. L. R. 337.— CAN. 

• ii. Party watt undermined — 

B:dent of Ra&t’Rfy.)— J evybbt <F. W.) 


ft Sons. Ltd. e. CJoprland Fi/Jtnt 
Mills, I'inla-Ybon v. Ooceland Flottr 
Mills, [1023] 4 D. L. U. 1140; 5*4 
O. L. R. 617.— CAN. 

PART III. SECT. I, SUB-SECT. 3.— D. 

■p. Remedy — Action for damngee .] — 
Where a mutual wall has boon built 
BO as to encroach on tho property of 
one of the two adjoining owners, but 
was built In good faith imder some mla- 
take as to title & with tiio knowledge 
of, but without any protest from, him 
on whose land it enoroacbos, the owner 
of tho building should not be rotnpellod 
to romore tho wall back to the boundary 
line ; the remedy is in damages, — 
O'Leary v. Smith. [1924] 2 D. L. R. 
521 ; [1924] 2 W. W. R. 227 ; 31 
Man. L. K. 386.— CAN. 

PART IV. SECT. 1. 

b i. Surveyors giving oonAicting 

evidence^— Duty of court to accept evi- 
dence of surveyor making first examtna- 

31S 


I lion.] — Siiui’K V. Lanuenbuhq Rural 
MuNiriPALiTY, [1920] 3 W. W. R. 700. 

I —CAN. 

j sq. Svitaequent conve.yanres — Ada 
I of possession .] — MAiTiiKwa o. Goook 
j (1923), 50 N S. R. 543.— CAN. 

»t. Survey marks of Crown agenla.\ - 
Whoro a Crown grant dehf riberf tbo 
subject land by reference to tlitj i)nunfi 
arles of a '* measured imrtloTi," evbleiu o 
of tho moasuromentH wfilcii were mt^o 
ft the siuwoy marks whl^*l» w<*ro <*rectcd 
or adopted on sur-b portion by the 
(Srown or its agents on t lio last occSi^on, 
preceding the grunt, wln*n nueh portion 
was meaHured as u portion for sale, is 
admlHsible for the purpofio of ascertain- 
ing the boundaries of the Crown grant. 
— CoKiUB «. Clarke (1920), 29 H. 11. 
N. H. W. 215 ; 40 N. 8. W. W. N. 81. - 
A US. 

PART IV. SECT. 7. 

426 ill. -J-M' \ 

Hi.soijcv, Ltd. v . Hill f.v. 

2 V. L. R. 964.— CAN. 



Cams 486an-487. ExaiiiSH and Empire Digest Supplement. 


documents of title to land* the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
where the title to land is in dispute, namely, 
the principle adopted by the Ot. of Appeal in 
A.-O, V. Emerson^ No. 433, anfc, that the 
assertion on oath by the party against whom 


production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent wOl not be 
disre^rded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of those documents. — 
Chowood, Ltd. v. Lyall, [1029] 2 Oh. 406 ; 
98 L. J. Oh. 451. 

487. Add, Annotation : — Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 
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VoL Vn.— Oases 0— 58a. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 


Part II. — The Contract. 


9. Add. Citation : — revsg. S. C. aub ttoni. 
Stewards & Go., Ltd. v. K. (1900), 17 
T. L. R. Ill, 0. A. 

11a, Communication of acceptance — What 

amounts to — Return of opened bills of quanti- 
ties.] — WlLLCOCKS & BaRXES V. ]*AlGNTON 
Co-operative Hociety, Ltd. (10:io), 71 
Sol. Jo. 247. 

18. Add. AnnoUUion : — Refd. Boot (London) v. 
Uttoxeter U. D. 0. (1924), 88 J. P. 118. 

20. Add. Annoiaiiona : — Consd. Bo Meyrick’s 
Settlmt., Meyrick v. Meyrick, [1921] 1 Ch. 
Sll. Refd. Cohen v. Sellar, [1026] 1 K. B. 
536. 

21. Add. Anfiotaiion : — Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 
739. 

34. Add. Annotation : — Refd. Kelanian Govern- 
ment V. Duff Development Co., [1923] A. C. 
395. 

36a. Contract between employer & third party for 
supply of materials — No liability to builder 
for delay.] — G.\zr (W. H.) & Son.s, Ltd. v. 
Port Talbot Corpn., No. .58h, poat. 

38. Add. Annotation : — Refd. Bean v. Plaxton 
It. J). C., [1020] 1 K. 13. 450. 

39. Add. Annotations : — Distd. A.-G. v. Denby, 
[1925] Ch. 696. Apld. Bean v. Plaxton 
R. D. C., [1020] 1 K. Li. 450. 

43, Add. Annotation : — Consd. Stumbles v. Whit- 
ley (1020), T. L. H. 37. 


47. Add. Annotation : — Refd. British & Foreign 
Marino Insce. v. Gaunt, [1921] 2 A. C. 41. 

49. Add. Annotatiofi : — Mentd. British & Boning- 
tons V. North Western Cachar Tea Co., [19231 
A. 0. 48. » L J 

51. Add. Annotation .-—Consd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739. 

56. Add. Annotation : — Refd. United States Ship- 
ping Board v. DurreU, [1923] 2 K. B. 739. 

58a. Contract for supply between employer & 

third party.] — A. co. carrying on the business 
of builders & tlccorators entered into a con- 
tract with a corpn. for the erection of two 
lodges &: a park (uitrance. WitJi the assent 
of the hiiiUlers, the eorpu. conducted the 
Uijgotial.ioris with a stones firm for tlie sup])ly 
of the sf/ont! whicli was required for the work 
& fixed the quantity & price. TJio contract 
betwiion the huildei's iSc the corpn. provided 
that tlie c(u*pn. should pay the stone firm tlie 
price of the stone, to he deduct(Ml from the 
cf>ntract price. Owing to delay in delivering 
the stone the builders w^ero unable to eoiiiplet i'* 

^ the work until some months after the <iato 
* lix«*d for completion by tluj coutiact. In an 
action by tluj builders against the corpn. in 
respc^ct of the loss ai'ising to the huiliJei-s by 
rofiHoii of such <Jelay : — Held: tJiero was no 
irnplu-d obligation on the cor]>n. uruler the 
coutrad- between them U)o builders to 
supply tlie 8l-on(< ; at. the high(‘st there was 


PART II. SECT. 1. 

- Forfeiture o. . 

BaTKES & Houis V. VANCOOVKR 
Board School Trusi-eks (B. C.), 
[1927] 2 D. L. K. 098.— GAN. 

PART II. SECT. 2. SUB-SECT. 1. 

•a. Repufinani provinona.] — A pro- 
vision tor parment on the basis of 
cost plus a peroentagoif the actual cost 
is more or less than the coutroot price 
is rcpuimant whore the contractor boa 
made an aiwoiiite covenant to do the 
work 8c furnish the material for a 
definite sum. — G it v. Forbks (1921), 
62 S. C. R. 1 ; 59 D L. 11. 155.— CAN. 

ab. Contract to tnrecl htuiat similar to 
another house. 1 — By a building contract 
it was agreed that a house was to bo 
erected similar to U.’s house : — Held : 
the house was to be similar to U.’s 
house iu the sense that it was to have 
a general likeness in the principal 
points of materials, design, 8c work- 
manship. — M ays v. Roberts (1928), 
S. A. S. R. 217.— AUS. 

PART II. SECT. 2, SUB-SECT. 2.— C. 

so. Contreud with Crown — Rent of 
plant.}— Claimant contracted to con- 
struct certain publio works In the 
harbour of Toronto, on a cost plus 
basis. It was {inter alia) agreed that 
the claimant would furnish the plant, 
for which he was to receive as rental 
thereof a certain percentage of its 
value per annum for a working season 
of 150 days ; this to be payable when 
each piece commenced operation, 8c 
to cease when determined by resp.’s 
engineer. A portion of this rent^ 
plant became locked in behind a 


coiTor-dam constructed in coniicciluu 
with the works in question. It was 
properly there engaged on the works, 
hut it could not bo removod when its 
work was coinphtted on account of tho 
eollor-diiin, 8c while so retained wits not 
uvullublo for nsc, which conditioti of 
alTairs was not due to any fuuit of the 
coutractor : — Held : sutd portion of 
tlie plant never censetl to bo part of tlio 
rented plant under tlie tiTins of the 
contract 8c was still retained for uho on 
tho works by resp.’s engineer 8c the 
claimant was entitled to recover rent 
therefor. — Rooku Miixku 8c Honh, 
Ltd. V. R., tl929] Ex. C. R. 136.— 
CAN. 

PART II. SECT. 2. SUB-SECT. 8. 

sh. Contract to put old hrmses ** in 
first class shape..'’] — Held: tho phrase 
must have reference to tbclr capacity 
for taking on repairs, which could bo 
only those which their aged condition 
permitted. — House Ukpaiu 8c Skrvktk 
C o., Ltd. v. Miller (1921). 64 D. L. R. 
115 ; 49 O. L. R. 205.— CAN. 


Hooond, of tho (‘tnbankmeut , tu deduct- 
ing therefrom 500 feet ; the iirojei-tlons 
being for this purpose the boveral 
points on tho centre line nearest the 
respcctlvo ecntrcH of mass Held : 
tho alleged iisugn liad nut been proven. 
It had been cslnlillshed tiiut tliero was 
a iiructice widely foliowud of inserting 
iu rallwiiy construction contructs a 
clause providing for tho eoniriulntlon 
of payment for overhaul ow-ordlng to 
the method eonl.euiied for by resp. ; 
but in tho Uixt b^oks, eiiginecruig 
iruiniiuls 8c writings by crigificers pifi- 
ducod, there was no basis tor the view 
that tho effect of the words used in t he 
present contract is, apart from sucli 
special stlpulatioiiH, whut was con- 
tended by reKp.--(lKOR(ii,v Cd.nhtrlo 
TIO.N Co. V. I'AfUKJC GuKAT KamTKUX 
ItY. (Jo., I1929J 4 J). L. R. 161; 


77 ; 3.'i C. It. (J. 201 ; 40 B. CJ. it. 290 ; 
fl928J 3 W. W. R. 466 ; revg.. 1 1928) 3 
D. L. R. 20 ; 35 C. R. C. 197 ; 10 
13. C. R. 81.— CAN. 


sk. ” Extra haul ” <£• " overhaul .”] — 
Tho view of a contract advanced by 
resp. was that the contract phrases 
" extra haul ” 8c “ overhaul " have, by 
usage, in construction contructs, or at 
all events in railway construction con- 
tracts, a special 8c spedfle meaning ; 8c 
that they signify tbat the length of tho 
haul in respect of which the contractor 
was entitlM to charge for overhaul, 
was to be ascertained by taking the 
distance, measured along the centre 
line of the railway In process of con- 
struction, between the projections, 
first, of the centre of mass of earth, to 
be excavated in making the cut, 8c 


PART II. SECT. 3. SUB-SECT. 2.- C. 

62 ill. . I — Whore the 

arcliitoct ordered additional work, 8c 
at that time it was apparent that the 
work originally contracted for could 
not bo completed within tho time 
fixed, but there w'us no application for 
extension nor intimation from the 
owner of an intention to enforce a 
claim for damages for delay : — HeUi : 
the contract should not be construed 
so os to impose upon tho contractor 
the obligation of completing tho nm-k, 
including euldltions, within the tiioe 
fixeil.— OiiiKB V. Qeoroah (lirj'h. '>1 
O. L. R. 580.— CAN. 
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Part VIII. — Breach of the Contract. 


280. Add. Annotation : — Mentd. Britannia Hy- 
gienic Ijaundry (Jo. v. Thomycroft (1920)» 135 
L. T. 83. 

230a. Excess of cost of completion over con- 

tract price.] — By a contract in writing 
dated May 12, 1916, deft, agreed to build 
for pltf. a house, subject to the conditions 
sot forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inter 
alia) that deft, should begin the works im- 
mediately after possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the jplans being passed by the local 
authority, &> that if deft, should suspend 
the works or should not proceed with them 
with duo diligence, pltf. by his architect 
should have pow(‘r to give notice to deft, 
requiring liim to jirocepd, & on failure of deft. 
txD comjdy with sucli notice for thirty days 
pltf. sliould be entitled to enter upon & take 
p(jsfi(‘BBion of the works At site & employ any 
otluT person to complct/c the works. On 
•luly 10, J910, the plans were duly passed. 
On July 11, 1010, an order was made by the 
Minis^'r of Munitions under the powers of the 
Defence of the Healm ((Consolidation) Ttegu- 
lations, 1914, which provided tha on Ac after 
,luly 30, 1910, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft, applied 
for a licence to proceed, Ac continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with duo diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf.’s architect gave 
him thirt-y days’ notice to proceed with the 
works. (5n Sept. 30, before the expiration 
of the notice, the Minister of Munitions 


refused to grant the licence to proceed. 
In an action by pltf. for damages for breach 
of contract i — Held : deft, could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the proper measure of 
damages was what it cost pltf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed to proceed 
with the work, less any amount that would 
have been due &, payable to deft, by pltf., 
had deft, completed the house to the roofing- 
in at the time agreed by the terms of his 
contract. — Mbirtbns v. Homb Freeholds 
Co., [1921] 2 K. B. 626 ; 90 L. J. K. B. 707 ; 
125 L. T. 365, 0. A. 

238. Add. Annotation : — Mentd. Admiralty Comrs. 
V. S.S. Chekiang, [1920] A. C. 637. 

262. Add. Annotation : — Distd. Sagar v. llidehalgh 
(JI.) & Son, [1930] 2 (^h. 117. 

265a. .] — ^A bill will not lie to compel the 

performance of an agreement to build an 
house. — Krrington v. Aynesly (1788b 2 
Bro. C. 0. 341 ; 2 Dick. G92 ; 21 E. K. 440. 

Annotation : — Mentd. Flint v. Brandon (1803), 8 Vcs. 169. 

270. Add. Annotation : — Mentd. Abrahams v. 
Heiach, [1922] 1 K. B. 477. 


273a. Non-cotnpliance with building regula- 

tions.] — Deft, agreed to erect a house accord- 
ing to a plan to bo approved by xdlfs., & 
according to the regulations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was objected to by the Board of Works ; — 
Held : deft, must specifically perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works. — CuBiTT V. Smith (1864), 11 
L. T. 298 ; 28 J. P. 820 ; 10 Jur. N. S. 1123. 


Annotation : — Refd. Wolverhampton Corpn. 
(1901] 1 K. B. 515. 


Emmons, 


Part IX. — Excuses for Non-Performance. 

279. Add. Ainioiniinns .'—Held. Larrinaga v. Soc. 282. Add. Annotaliotis : — As to (2) Refd. Mertens 
Kranco-Aincricainod«*8l*hosphatc'Hde Medulla v. Home Freeholds Co., [1921] 2 K. B. 526 ; 

(1923), 92 li. J. K. B. 4.^5. Mentd. Isaacs Dominion Coal Co. i». Maskinonge S.S. Co., 

V. McAlUira, [1921 J 3 K. B. 377. [1922] 2 K. B. 132 ; Larrinaga v. Soc. Franco- 


PART VIII. SECT. 1. 

k I. Different contractors for 

building dSr joiner v'ork.l A builder 
conlroctod to r«rry out, tho bulldiiifr At 
plastorlna work in conucetlon with the 
election of a house. Sc another con- 
tractor undertook to carry out Ute 
iuhicr work. Tho builder finished his 
work. Sc the owner aooopted poasosslon 
of the house Sc paid two Instalments 
of tho account. Afterwards the out- 
hide walls begran to crack. Sc It was dis- 
oovoTod that tho walls wero oft tho 

f »liuub. In an action by tho bnlldor 
or the balance of his account, the 
owner ftvt*rri*d that tho defect In the 
walls was oocnsloncd by the use of 
faulty matoriuls in the construetion 
of the ooucrt'to floors by tho builder. 
The builder averred that the damagre 
to tho walls was caused by the use of 
unseasoned timber in tho coubtruotiou 
of the roof by tho other contractor. 


Neither of those averments was 
cstahllbhed at tho proof, but oithor of 
them mlffht have been the cause of 
tho cracklngr of tho walls : — Held : 
broach of contract had not been 
established against pursuer, & he was 
ontitk’id to dooroo for tho balance of 
tho contract price. — Cakrutuers v. 
MacQrsoor. 11927] S. O. 816.— SCOT. 

PART VIII. SECT. 2, SUB-SECT. 1. 

r (p. 389) I. .1— 

Whore no time had been set for the 
oomplotion of a roof, which deft, 
affreod to build on pltf.’s hotel. Sc at 
the expiration of a reasonable time the 
contractor left it unfinished. Sc the 
owner agpiped to the contractor under- 
taking to complete it within a further 
period : — Held ; the contractor was 
not liable in damatres where, within 
that period, tho unfinished condition 
of the roof rosultcd in its destruction 
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by a storm & consoquentual damago by 
rain to the hotel. — Dumont r. Landry 
(Sask.), [1927] 3 D. L. U. 605 ; (1927] 
2 W. W. R. 869.— CAN. 


e (p. 389) I. Right to general 

damages — Not inhere no evidence of 
loss beyond specific damage .] — Evans v. 
Draper (Sask.). [1927] 4 D. L. R. 
1079 ; [1927] 3 W. W. R. 507.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

243 i. Deduction of value of in- 

completed toork unlh fifty per eenf. 
thereon — Penalty . ) — MacDonald t>. 
North West Biscuit CJo.. [1924] 1 
D. L. R. 987 ; 1 W. W. R. 795.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 2. 

sf. Owner taking possession before 
compfe/wm. J—CvssiDY (A. W’.) & Co. v. 
Hicks (Sask.), [1929] 2 D. L. R. 353.— 

CAN. 



VoL Vn.— Building Conttacts. Cases 282-'842a. 


Americaine des Phosphates de Medulla (1923). 
92 L. J« K. B. 466 ; Cantiere Navale Trie.stiiia 
V, Handelsvertretung dor Russe Soz. Pod. 
Naphtha Export (1926), 94 L. J. K. B. 579; 
Kursell v. Timber Operators & Contractors, 
fl927] 1 K. B. 298; The Penelope, [1928] 
P. 180 ; Hyman v, Hyman, Hughes i\ 


Hughes, [1920] P. 1 ; May v. May (1029), 
98 L. J. K. B. 770; Lever Bros., Ltd. r. Bell 
(1930), 47 T. L. R. 47. 

285a. Brought about by contractor’s 

own act.] — Mertens v. Home Freeholds 
Co., No. 230a, ante. 


Part X. — Forfeiture. 

293. Add, Annoiaiion : — Ref d. United States Ship 296. Add. Annotation: — Mentd. Bhagchand Dag- 
ping Board v. Durrell, [1023] 2 K. B. 730. dusa GujraUii r. Secretary of State for India 

in Council (1927), 43 T L. R 617 


Part XI. — Materials. 


312. Add. Annotaiion : — As (1 ) Apld. lie Blyth 

Shipbuilding &> Dry Docks Co. Forster r. 
Blyth Shipbuilding & Dry Docks Co., [1920] 
Ch. 494. 

316. Add. Annotation: — Mentd. Bchnke v. Bede 
Shipping Co., [1927] 1 K.B. (i49. 

316. Add. Annotaiicni Refd. Tie Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
494. 

318. Add. Annotation : — Apld. lie Blj th Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks (’o., [1926] Ch. 
491. 

319. Add. Annotation :— Dlstd. lie Blyth Ship- 
building & Dry Docks Co., Foster v. Blyth 
Shipbuilding Dry Docks Co., [1920] Ch. 
494. 

819a. .] — A shipbuilding contract pro- 

vided for payment of the price of the vessed 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & otliera at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whose 
approval the quality of the material used & 
the workmanship were to be subject. Clause 6 
provided that from & after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 


the builders for unpaid purchase-money in- 
cluding extras, become <fc remiiiii tin* absolute 
property of the purchasers. Afti'r the first 
instalments of tlu‘ purchiuje-moiioy had been 
l>aid tS: the vessel had been partly constructed, 
a receiver was appointed in an a<*tion com- 
menced by debenture-holders of the ship- 
building CO. for enforcing their security ; — 
Held : cc'rtain worked material lying in the 
yard ready to be incori>()rat<nl into the hull 
of the vc*8sel approved by the pnrehaseis’ 
surveyor, hail not been “ appropriated tor 
her ” within the above clause' so as to become 
the projicKy of th<» j) lire base rs. lie Blyth 
H iiiPHUiLiuNd A Dry IXx’Kh Vo., Foicm'ikr 
V. Blyth SiiienunjiiNo &. Dry Docks Co., 
[1926] Ch. 491; 95 L. J. Ch. 350; 134 

L. T. 613, C A. 

iHuotatwn - Befd. Ouliaku v. Hudo hbipping Co., [1027] 

I K. ». 019. 

325a. Erection of temporary building for special 
purpose —Agreement for return of materials.] 

— I’ltf. agreed with deft., who was mayor 
of 11., to elect the hustings for the election 
fiiC the borough of H., as before with altera- 
tions, for £19 10 . 1 . by receiving the wood back 
again. After tlio olectioi. was endi'd, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood : — 
Held: deft, was bound to return tlie wood, 
by putting the hustings safi'ly into the 
possession of pltf. — Fuller v. Pa'itriuk 
(1846), 18 L. .T. Q. B. 236 ; 13 L. T. O. S. 
185 ; 13 Jur. 661. 


Part XII. — ^Assignment and Devolution of Rights and 

Liabilities. 

340. Add. Annotation: — Consd. Earle v. Hems- 191. As to (4) Consd. lie National Benefit 

worth R. D. C. (1928), 140 L. T. 69. Assce., [1924] 2 Ch. 339. 

841. Add. Annotations: — As to (1) Consd. lie S42. Add. Annofaf ion Refd. Jones v. Oceanic 
National Benefit Assce., [1924] 2 Ch. 339; Steam Navigation Co., [1924) 2 K. B. 7d0. 

As to (2) Refd. He Fenton, Ex p. Fenton 342a. Pit fs. claimed £1,000 being retention 

Textile Assocn. (1930), 99 L. J. Ch. 3.58. moneys due from defts. to a lirm of corl- 

As to (3) Apld. Re City Life Assce., [1926] Ch. tractors. Pltfs. claimed under an assign- 


PART XI. SECT. 8, SUB-SECT. 1. 
st. .] — ^An unpaid builder as 


such has no lien upon the bulldlns in 
his possession for the balance due to 
him, unless under the contract for con- 


StniCtiOD. N. P. A. ClIBTLIAK I'lltM 

V. SharUA (1927), I. L. R. 6 Ran. 87.— 

IND. 


JJL 
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xnent dated Apr. 7, 1924. On Nov. 21, 1922, 
defte. entered into a building contract for a 
lump sum with S., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no money was to 
become payable to the contractors except on 
the architect’s certificate in writing, & 
ceiiifi cates were to be issued when work to 
the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 
by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect on 
his first & monthly certificates as duo to the 
contractors was to be at the rate of 00 per 
cent, of the value of the work, including 
extras. The balance of 10 per cent, of the 
value of the work was to be retained until 
the sum so retained, called a retention fund, 
should amount to £2,472 alter which the con- 
tractors were to be paid monthly to the full 
value of the work done & the materials 
supplied. The retention fund was to be 
de]i<)sited in a bank until the final adjust- 
014 ‘ut of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
de])osited at tlie bank &; remained a merely 
notional fund, but both parties treated it as 
a separate sura capable of bein earmarked. 
It was included without distinction in the 
architect’s linal ceitiflcate for £1,848 10s. 2d. 
on Jnn. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with their paym<‘nts & to obtain further 
credit the contractors, being then indebted 
to pltfb. in the sum ol £071 on Apr. 7, 1924, 
assign(‘d to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms : “In part reduction of the amount 
now, or to be, owing irom us to you for goods I 
supplied by you, we hereby assign to you all | 
moneys now or hereafter to become due to 
us from the llems worth li. D. C, for retention 
moneys in respect of the (i. housing scheme. 
& for which your receipt shall be a suflicient 
discliarge. It is understood Uiat we are only 
to be credited with the amount actually paid 
to you under tliis assignment as when the 
same is received by you.’’ Duo notice of 
that lussignmont was given by pltfs. to defts. 
on th<‘ following day. This was acknowledged 
by dolts, on May 2(J, 1924. By that time the 
contractors had issued a number of debentures 
to the M. A: C. Bank, 'riiese debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, k, they charged the under- 
taking & property, both ]iresent & future, 
of tfio contractors, the charge being a specific 
charge on their freehold & liMsehold property, 
machineiy, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to creatt* any mtgo. 
or charge on any of the assets m priority to 


the debentures. A receiver for the debenture 
holders was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the co. The receiver refused 
to recognise the right of pltfs. to payment 
under their assignment in priority to the 
debenture holders, & on the architect’s 
certificate being given in Jan. 1927, de^. 
declined to interplead & paid the retention 
moneys to the receiver for the debenture 
holders: — //eld : the assigmnent in question 
was a good legal assignment & pltfs. wero 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
& although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1873, s. 2.5, & Law of Pro- 
perty Act, 1925 (c. 20), s. 136. It could be 
sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
eniitled to recover on the assignment. — 
Earle (O. &. T.) (192.5), Ltd. r. Hemsworth 
Kural DiSTRirT Council (1928), 140 L. T. 
69 ; 44 T. L. R. 758, C. A. 

344. Add, Annotaiiona: — Retd. Cottage Club 
Estates v. Woodside Estate Co. (Amershom) 
(1927), 97 L. .1. K. B. 72; Re Wait, (1927J 1 
Ch. 606 ; Earle v Hemsworth R. D. C. (1928), 
140 L. T. 69. 

845. Add. Annotaiiona Refd. Lawrence v. Hayes, 
[1927] 2 K. B. Ill; Earle v. Hemsworth 
li. I). C. (1928), 44 T. L. li. 00.5. Mentd. Re 
IMnto Leite, Ex p. Des Olivaes, [1929] 1 C7i. 
221 . 

345a. Effect of — On contractor’s rights under 
arbitration clause.] — Building contractore as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assig^nment was served on the 
buildii^ owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. : — Held : (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a “ legal ’* or “ other remedy ’’ 
for the debt within I.»aw of Propei*ty Act, 
1925 (c. 20), 8. 136 (1), & were not passed 
& transferred to the bank by the assign- 
ment ; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
&> he must make his award in favour of the 
building owners. — Cottage Club Estates 
V. Woodside Estates Co. (Amersham), [1928] 
2 K. B. 463; 97 L. J. K. B. 72; 130 L. T. 
353 ; 44 T. L. R. 20 ; 33 Com. Oas. 97. 


PART XIll. SECT. 2. SUB-SECT. 2. 

872 U. Mecha7iie*a lien action 

pending against sub-contractor — LiabUttv 
for aalea ta r.J — U opk (Uknry) & Sons, 


bin, t>. Shekht (Rjcuaku) & Sons 
(1922), 52 O. L. R. 237.— CAN. 

0 t. . 1 — Controotoni ; — 

Held : eatlUod to damavoM for breach 


of contract by snb-oontraptors by 
reason of matenals not being delivered 
In time. — H ope (Henry) A Sons, 
Ltd. V. Shkbot (Richard) A Sons 
(1922k 52 O. L. R. 287.— CAN. 
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VoL Vn.— BaiHiiic Oontncts. Cases <8^-488. 


Part XV. — ^Arbitration Clauses. 


886. Add, Annolatum : — ^Refd. Charles v. Cardiff 
OoUieries (1928), 44 T. L. R. 448. 

387. Add. Annotation : — Consd. Czarnikow v. Both, 
Schmidt, [1922] 2 K. B. 478. 

888. Add. Annotation : — Retd. Czarnikow v, Roth, 
Schmidt, [1922] 2 K. B. 478. 

388a. Clause restricting time for opening reference 
— ** Until after completion of works ** — Mean- 
ing of.] — The form of baildint; contract issued 
by the Royal Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum oortifled by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any differ- 
ence shall arise between the building owner 
& the builder as to the construcdion of the 
contract or as to any matter ari.siag there- 
under, such difference is to be referred to 
arbn., but that “ such reference . . . shall 
not be opened until after the completion of 
the works.” During the progress of certain 


works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 
a sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 81. 
The builder commenced arbn, proceedings 
while the contract works wore BtUl uncom- 
leted, & the arbitrator made an award in 
is favour for the money duo to him under 
the contract : — Hrid : the words '* until 
after the completion of the works ’* in 
condition 82 meant until after completion 
of the whole of the works eontractotl for, 
not merely until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform ; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award ; or at all events the validity of 
th«‘ award was sufficiently doubtful te rc*nder 
it improper to enforce it summarily. — .Smith 
V. Maiutn, [ 192r>l I K. B. 745; 91 J.. J. K. B. 
045 ; 133 L. T. 190, (\ A. 

Add. Arniofalion : -Menid, Uii*ii Miilji w. 
Cheong Yuc S.S. C^o., [1920] A. V. 197. 


Part XVI, — Architects and Engineers, 


425. Add. Anriotafiona :—Fo\ld, Boynton t>. I 
Richardson (1021), 09 Sol. Jo. 107. Consd. 
Wisbech R D (’ v Ward (1927), 91 J. P. 200 ' 

425a. Interim certificates.] — Pltfs., a | 

local authority, made a contract with 
builders under whicli deft, was the architect. 
The Ministry of Health had the right to re- 
renjuir’e the use of materials which the Dis- 
posals Board had for sale. While the house.s 
were in course of erection deft, gave inteiun 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifi- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same mateiial. 1 


In .in action by pltfs. to ri'covcT tlio amount 
from deft, on the* ground of negligenee ; — 
Iftld : as the r<*rl illentes were only interim 
cert 1 lies tes, Ac as deft, on going into the 
figures with pltfs. had inilicated to them that 
the amount paid to the Disposals Board was 
to be deductfsl from the final balance due to 
the contractors, deft, had not been guilty of 
negligence, the a«’tion failed — W ismkch 
Ruhal Dihtkk'T CoiJNriLv. Waiid, 11928] 2 
K. B. 1; 97 L. K. B. 50; 13S D. T. 308; 
91 .1 P. 200 ; 44 T. U. it. 02 ; 20 L. G. R. 10, 
<\ A. 

428. Add. Annotation : — Consd. Wisbech R. C. v. 
Ward, [1927] 2 K. B. .5.50. 


PART XV. SECT. 1. 
h i. .1 — A contract for the con- 

struction of a covered way from the 
mainland to a llghthoufle contained 
an arbn. clause, the drflt part of which 
referred all disputes, whenever arlnlag, 
as to the contract & its execution to 
the emptoyora* ecuplneer, while the 
second part referred any dispute or 
claim arising after, or consequent on. 
the completion of the contract to 
another ensiueer. A dispute having 
arisen as to the rate payable for the 
removal of certain rook, the coutractorH 
rofased to continue the work, & the 
employers took the work out of their 
hands. An action having been brought 
by the contractors for payment of sums 
alleged to be due under the contract & 
for damages ; — £^eld : as the work was 
still in progress, the first part of the 
arbn. clause applied, it being im- 
material that the work had been taken 
out of the hands of the pursuers, & 
action slsted to allow the arbn. to 
proceed. — Crawtord v. Morthern 
Liohthoubbs Cohrb., [192SJ S. C. 
(H. L.) 22.— SCOT. 


PART XV. SECT. 4. 

0 i. .] — A building contrart 

oontaiued a clause referiing ulJ ilispules 
arising under tlio contract to the urhti. 
of tho omployerH* engineer, wuo in fact 
Hupenntouded Sc dlnMstad tho work * — 
J/eld : us tho contra<*U>rs ha<l agreed 
to the appoiutinont of the englmw us 
arbiter, they could not ohjuel to his 
acting upon the ground that ho was an 
inU'rested party with a bias — C’kaw- 
KOKU V, NORTIIBRN Ij|UimiOT7HR.S 
Gowns., {1925J S. G. (U. L.) 22.— 
SCOT, 


PART XVI. SECT. 1, 

e 1. — — • — Uwftalified pfrstm.] — 
field: a person illegally emrilojtd 
could not thereby found a claim for 
adruisHion to the Association of [Pro- 
fessional Engineers as being a person 
" practising as a professional trignoer ” 
under Engineering ProfcHslon Act, 
Man. 1920 (c. 38), s. 7.— lie EnujvefR- 
IVO PROKKSBiON ACT, Jtf JoiINSOS, 
(1922) 3 W. W. R. 424; 70 1>. L. It. 
161.— CAN. 


st. Trrnnvation of apptyirUmenl — Ily 
verltal catwHlatwn atven to architerfH 
(iHHiatant — Itecord of canrellaiion made 
hu architeci.l — fltld: efTeetivo. — llow- 
I.KY V. Cook. (1920) 2 W. VV. 11. 331 ; 
52 D. L. It. 709.— CAN. 


PART XVI. SECT. 2. SUB-SECT. l.-A. 

sg. Whether architect hnldi for vuh- 
tokcH of survc}/nr J liAiiKils, IIaii. Ac 
Kicr HK V. Hor'Tir fsAiiMA 1 'jm»i/kmkh, 
Lrii., Hoirru sauma I'iku r'juiiH, i.ir>. 
V. Paiuu & Hiinu (Otii ), 4 

I). L. K. H72, na n,,n<nl \V)m ,2 
D. L. It. 821 ; 0 . < ' I I »‘t7. -CAN. 

PART XVI. SECT. 2. SUB-SECT. 2. 

|j I, In umna decimonM .] — 

Where the ounor’s engineer is made 
arbitrator, be rriUNt guard against 
b( irig uriduiv rntluenood by his ern 
I)lojerri ; & if It appears that he I" ^o 
bumed OH to bo likely not to ‘ 
fairly, then tho contractor will not li* 
fiound by his decision - liioxti t 
Kkoiva (City), [1920) 1 VV. W t 
311 ; 50 D. L. K. 98: U 
94.— CAN. 
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434. Add, Annoiaiioit : — Distd. Nixon v. Eriih 462a. General Housing Memorandum 

U. D. C., [1924] 1 K. B. 87. No. 4.] — Elkington v . Wandsworth Corpn. 

486. ^dd. Annolatioti .-—ReM. Nixon v. Erith (1924), 41 T. L. B. 76 ; 88 J. P. Jo. 702. 

U. D. 0., [1924] 1 K. B. 819. ^dd. Annoialion : — Apid. Higgins v. North- 

448. Add. Annotation : — Reid. Graves v. Cohen ampton County Borough (1926)p 90 J. P. 

(1929), 4ft T. L. B. 121. 82. 


PART XVI. SECT. 8, SUB-SECT. 1. 

d i. .1— Pltf. :-~//eW ; en- 

titled to nayniont (or plane adopted 
unod, altiiough there waa no exprcaa 
contract to that effect. — S inclair h. 
Lani> Srttlkment Board (B. C.), 
[1926] 2 D. L. It. 1050.— CAN. 

g i. Work done before regialra- 

iion CM architect .] — A person employed 
aa an architect who Is not reeriNtered, 
& whoso employment is diHcontinucd 
before ho becomes recristored. cannot 
recover (or his scrvloes.— Kowlky v . 
Cook, [1920] 2 W. W. K. 831; 62 
D. L. n. 709.— CAN. 

PART XVI. SECT. 8, SUB-SECT. 2* 

k I. Plans approved by employer — 


To be used at future date.] — Held: 
employer bound to pay, even thouffb 
the buildlmr contemplated was never 
erected. — Q uirk e. Town of Sydney 
Minkh (1023), 50 N. S. li. 281.— CAN. 

PART XVI. SECT. 8, SUB-SECT. 8. 

445 li . .] — ^An architect employed 

to prepare plans Is entitled to bo paid 
a fair remuneration for his work, 
notwithstaudlnK that the employer 
does not benefit by the work & does 
not erect the biiUdlnf^ contemplated 
by the plans. — IIui'chinson e. ZrvK 
(1927), 48 N. L. R. 451.— S. AF. 

446 Hi. .] — Bridoman t>. VoL- 

LAN8 (Man.), [1928] 3 D. L. R. 079.— 

CAN. 


PART XVI. SECT. 8, SUB-SECT. 4. 

0 (p. 445) 1. .]— Pltf., an 

architect, prepared plans forft snperin- 
tended the erection of a building e<4tl- 
mated to cost $175,000. After $50,000 
had been expended, pltf. rendered a 
partial account based upon the esti- 
mated cost at 34 per cent., amounting 
to $0,125, intimating that the (ull 
charge for his services would be 5 per 
cent, of the estimated cost. Deft, con- 
sidered the claim oxcesslye. Sc dispensed 
with pltf.'s further services: — Held: 
pltf, should bo awarded (or his services 
lip I (* the time of his dismissal, IneludiiiK 
damages for dismissal, the sum of 
$8,000.— Cobb v . Rot, [19211 64 

N. 8. R. 135 ; 57 D. L. R. 212.— CAN. 
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Part III. 

18. Add. Annoiaiion : — Consd. Hole i\ Garnsey, 
[1930] A. C. 472. 

14. Add. Annotation : — Consd. Halo v. Garnsey, 
[1930] A. 0. 472. 

17. Add. Annotatioyi : — Apld. Rc Quinn &, 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


SOCIETIES. 

, — Rules. 

19. Add. Annotation: — Consd. Hole v. Garnsov, 

[1930J A. C. 472. 

20. Add. Annotation : — Consd. Re Quinn Sc 
National Catholic Benefit Sc Thrift Soc.'s 
Arbitration, [1921] 2 Ch. 318 ; Hole v. Garn- 
sey, [1930J A. C. 472. 


Part IV. — Officers. 


36. Add. Annotation : — ^Refd. Heuclmr v. Gas 
I.iRht & Coke Co., [1924] 2 Ch. 420. Mentd. 
Wimbledon & Putney (’ommons Conacrv atm's 
V. Tuely (10.30), 47 T. I.. It. 17. 

37. Add. Annotation: — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban Sc 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 438. 

41 . Add. Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban Sc 


Harrow Itoad Permanent Bldg. Soc., [1921] 
2 Ch. 83. 

54. Add. Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban Sc 
Harrow Hoad Permanent Bldg. Soc., [1921] 
2 Ch. 83. 

66a. S. P. It. V. Hastie (1863), Ih) & Ca. 269 ; 
1 New Hep. 335 ; 32 1.. J. M. C. 03 ; 7 L. T. 
095; 27 J. P. 85; 9 Jur. N. S. 235; 9 
Cox, C. 0. 204 ; 109 E. It. 1391 ; sub nom. 
It. V. IIABTIE, 11 W. It. 293, C. O. R. 


Part VI.- -Shares. 

101. Add. Annotation : — Refd. lie Burradon A (\)xlodge Coal Co. (1930), 23 B. W. (’. C. 7. 


Part VII.- 

109. Add. Annotation : — Mentd. Sun Permanent 
B<mefit Bldg. Soc. v. Western Suburban Sc 
Harrow Road Permanent Bldg. Soc. (1921), 
91 L. J. Ch. 71. 

110. Add. Citation: — aubaequenl pruceedingSf 
[1921] 2 Ch. 438, 0. A. 

110a. Rights & benefits under— Whether 

transferable.] — Sun Building Society v. 
Western Suburban Sc Harrow Road 
Building Society, No. 230a, post. 

111. Add. Annoiaiion: — Generally^ Mentd. Sun 
Permanent Benefit Bldg. Soc. v. We.stem 
Suburban Sc Harrow Road Permanent Bldg. 
Soc., [192112 Ch. 438. 

112. Add. Annoiaiiona: — Aa to (1) Refd. Sun Per- 
manent Benefit Bldg. Soe. v. Western 
Suburban Sc Hanow Itoa<l Permanent Bldg. 
Soc., [1921] 2 Ch. 438. Aa to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 


-Advances. 

Suburban Sc Harrow Road Permanent Bldg. 
.Soc., [1921] 2 Oh. 438. Ah to (4) Refd. Sun 
I'ermanent Benefit Bldg. Soc. v. Western 
Suburban Sc Harrow Itoad Permanent Bldg. 
Soc., [1921] 2 Ch. 438. 

119. Add. Citation : — auhaciiucn* proccedinga^ 
[1921 ] 2 Ch. 138, C. A. 

143. Add, Annoiaiion : — Mentd. Campbell v, Pol- 
iak, [1927] A. C. 732. 

144. Add. Annotation: — Mentd. Campb(*ll v. Pol- 
iak, [1927J A. C. 732. 

146. Add. AnnolaUon : — Refd. Sun Pormari«*nt 
Benefit Bldg. Soc. v. Western Suburbnn A: 
Harrow Road Permanent Bldg. St»r. (1921), 
OIL. .I.Cb. 71. 

184. Add. Annotations : — Refd. Swf*et v. Mat- 
diarmid (or Henderson) (1920), 7 3’ax (’as. 
040 ; Inland Revenue (Jomrs i liay (1921), 
8 Tax Cas. 036. 


PART VII. SECT. 2. 

n 1. RioM to partial release 

of mortgaged property.] — Almon v. 
Faikbanks (1876), 10 N. S. R. (1 
It, it r ) 407. — CAN. 

PART VII. SECT. 3. 
td. Assumption of mortgage by pur- 
chaser — Monthly instalmenis unpaid — 


I Rights of purchaser.] — Stark v. Shbi* 

' HERD (1881), 20 Gr. 316.— CAN. 

I PART VII. SECT. 4. 

I 124 1. Determination of amount pay 
' able — LiabtlUy for losses incurred — 
managemefU of eoeuly.] — Ililtl : under 
tiiu intgo. In quoMtion Sc ttiu iawM 
&' rulfh of tbo society, the hoc Juty could 
iiot charge against the mtge. a Hbare of 
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losHos Incurred In I ho nmuagernout of 
the Ho< loty — J.i- K i7. Canadian Mutual 
Loan Co. (I'JOfi}. 23 C. L. T. 16'i ; 5 
O. L. K. 471 ; 2 O. W. IL 370.— CAN. 


PART VII. SECT. 6, SUB-SECT 2 
t. For the existing “ Held "p.irjiirt ii'U 
njttd '* Held : pltf. wuh 
fureciohe for tho whole .iiuou 
to bo computed according lo 



Oases 187a— S77. English and Empire Digest Supplement, 


Part VIII. — Borrowing and Loans, 


187a. For purchase of mortgasres — Whether pur- 
pose of society.] — Sun Building Sociiety v . 
Western Suburban & Harrow Road 
Building Society, No. 230a, post. 

100. Add. Anvotation: — Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Barrow Boad Permanent Bldg. Soc., [1021] 
2 Ch. 83. 

108. Add. Annoiaiiona : — Aa to (2) Refd. Bowling 
V. CoXf [1926J A. C. 751. Generally ^ Mentd. 
Dominion Coal Co. v. Mackinonge S.S. Co., 
[1022] 2 K. B. 132 ; Boston Corpn. v. 
Fenwick (1023), 120 L. T. 768; Holt v. 
Markham, [1028] 1 K. B. 604 ; Cantiare 
San Bocco 8. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226; Anchor 
Donaldson v. Crossland, fJ029] A. C. 207; 
Marconi’s Wireless Telegrapli Co. v. Newman, 
[1030] 2 K. B. 292. 

199. Add. Annotatione Liggett (Liver- 

pool) V. Barclays Bank (1927), 137 L. T. 443; 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1029] 1 K. B. 40. 


202. Add. Annolation : — ^Refd. Joachimson v. 

Swiss Bank Co^n., [1021] 3 K. B. 110. 

204. Add. Annotation: — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban A 
Harrow Boad Permanent Bldg. Soo., [1921] 
2 Ch. 83. 

214. Add. Annotatums: — Mentd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 448 ; 
Lloyds Bank v. Chartered Bank of India, 
Australia &, China, [1020] 1 K. B. 40. 

220. Add. Anrtoiationa : — Refd. Bowling v. Cox, 
[1026] A. 0. 761. Mentd. Dominion Coal 
Co. V. Mackinonge S.S. Co., [1022] 2 K. B. 
132 ; Boston Corpn. v. Fenwick (1023), 120 
L. T. 766 ; Holt v. Markham, [1923] 1 K. B. 
604 ; Cantiare San Bocco S. A. v. Clyde Ship- 
building &, Engineering Co., [1924] A. C. 226; 
Anchor Donaldson v. C>o8sland, [1020] A. C. 
207 ; Marconi’s Wireless Telegraph Co. v. 
Newman, [1930] 2 K. B. 292. 

223. Add. Annotation : — Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Boad Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


Part IX. — Investment or Other Application of Surplus Funds 


228. Add. Annolation : — Refd. Sun IVrmanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Boad IVrmanent Bldg. Soc., [1021] 
2 Ch. 438. 

230. Add. Citation: — anhaequent proceedings^ 
[1921] 2 Oh. 438. C. A. 

230a. Insufllclent surplus funds to carry 

out purchase.] — Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell tljose securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under sueh 
agreement for sale, the only conclusion 
that can be drawn is that it agi'ees to transfer 
such benefits as it itpelf enjoys, & that it 
cannot do. Pltf. society was in liquidation, 
A in May, 1019, its liquidators entered into a 
contract with deft, society for the sale to 
deft, society of tliirty-seven of the freehold 
& leasehold mtges. of pltf. society for £6,400. 
l>eft. society having declined to complete, 
pltf. society issued a writ for specific per- 
lommnce. Subsequently the parties by 
agi'ecuunt sttited a specif case for the opinion 
of the ct . as to, amongst other things, whether 
tlie contract was nlira vires deft, society, 
because it had not at the date of the contract 
surplus fuxuls properly available for invest- 
ment, & whether pltf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these point^s w'ere decided in 
favour of pltf. society : — Held : (1) although 


the contrac t might be in/ra vires in its incep- 
tion, notwil)»standing that dc*ft. society had 
not suflu icnt surplus funds to carry it out, 
jret if at Hie lime when an order was made for 
its specific performance deft, society had not 
Bufflcit*nt surplus funds the efiect of the order 
would be to require tlio society, which was 
not an inv(*sting Bocic‘ty, to invest moneys 
which w ere not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a furtlier cITcct of tlic order, if made, 
would be to reciuire deft, society to bonxiw 
money to pay for the mtges. ; A as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & aa the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft, society to 
do an ultra vires act ; therefore no order for 
specific performance ought in the circum- 
stances to be made ; (3) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft, society all 
the rights & benefits to w'hich under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract. — Sun Building Society v. 
Western Suburban & H arrow' Boad 
Building Society, [1921] 2 Ch. 438; 91 
L. J. Cli. 74 ; 125 L. T. 782 ; 37 T. L. B. 
844 ; 66 Sol. Jo. 734. C. A. 


Part X. — Disputes, 

242. Add. Cilation .—37 J. P. 468. i L. C. C. (1927), 137 L. T. 40. 

861. Add. Annotation: — ^Refd. Nortliwood v, j 277. Add. Citation : — 37 J. P. 468. 
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Part XII. — Amalgamation and Transfer, 


285a. Amalgamation — Effect of 1874 Act, s. 33 — 
Dissolution of constituent societies un- 
necessai'y.] — ^By a contract dated l^»pt. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 30, 1926, the property w> contracted 
to be sold was mtged. to the H. Equitable 
B.B, Society, & on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acta with the 
H. Permanent B.B. Society under the name 
of the H. Building Society. On June 28, 
1928, the money due on the mtge. was reptud 
to the H, Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 
H. Equitable B.B. Society Ac I he H 
Permanent B.B Society were united & became 
one society under the name of the 1 1. Building 
Society, & that the transaction was duly 
regist/cred as required by the Building 
Society Acts. The purchaser required an 
abstract of the document/S effecting the 
transfer of the mtge. to the II. Building 
Society from the II. Equitable B.B. Society 
& a«sei*ted that resolutions as t<j union, the 
notice to the registrar, & consents in writing 
of the sharebolders in the two societies must 
be abalra<’ted. The purebahor also claimed 
to be entitled to see the instniment of union 
to ascertain that the provihious of the Build- 
ing Societies Acts had bet'n complied with. 
The vendor contended th.it this was not 
necessary as under 1877 Act, s. 5, tlie 
registration operated as a conveyance of the 
proirei-ty which was then vested in the 11 . 


Equitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, & 
1877 Act, s. 5, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the instrumont 
of union might pi-ovide tiiat certain properties 
should be excepted Ac not transferred, & it 
was thei'efore necessai^y for the purchaser 
to bo furnished with an abstract of the 
instrument of union to enable him to see 
wliether 1877 Act, s. 6 , could operate without 
any qunliticatiou : — Held: 1S71 Act, s. 33, 
Ac 1877 Act, s. 5, contemplated that a union 
of two societies might bo made without a 
dissolution of each society, Sc it was putting 
t(x> much on 1874 Act, s. 33, to say it gavii 
comph‘te union so that no inquiry could be 
made as to tlie terms of union, Ac 1877 Act, 
s. 5, made it clear that only such properties 
vest<*d in the united societ y as tlio instrurmmt 
of union provided, tlu'refore it was neeessary 
that the vendor should abstra<*t Ac verify the 
resolution of union, tiie notice to be given to 
the registrar of the union, S& the otlior 
instminenl of union if anv, Ac until he had 
done so he had md prodiicetl to the purchaser 
a pioper title —/fc Fiivioii Sc IIamcson’s 
(VivtuM'T (11)29), 119 L. (»80, A. 

285b. Property vesting In united society - 

Dependent on terms of instrument of union.) — 
/?c Pryhk At IIami'son'h (Jovtuaot, No. 2S.'!>a, 

afilf . 


Part XI 11. — Dissolution. 


307. Add. CiicUion : — sidiacqueni'proccvding't^ [1921] 
2 Ch. 438, C, A. 

370. Add. Annotaiions : — Aa to (2) Refd. Bowling 
V. Cox, [1920] A. O. 751. (Jeturalty^ Mentd. 
Dominion (’oal Co. v. Mackinouge S.S. Co., 
[1922] 2 K. B. 132 ; Boston Corjm. v. Fenwick 


U923), 129 I 4 . T. 700 ; Holt v. Markham, 
[1923] I K. B. 504 ; f’antiare San Uocco 
S. A. V. Clyde. Shipbuilding Ac Engineering 
Co., [1924] A. C. 220; Anchor Donaldson v. 
0<»S8].ind, 11929| A. C. 297; Marconi's Wiro- 
less Telegraph Co. v. XevMiian, [1930] 2 
K. B. 292. 


327 



Cases 20a— 237a. English and Empire Digest Supplement. 


BURIAL AND CREMATION. 


Part I. — Rights and Duties of Executors and Others as to 

Burial. 


20a. Not freehold estate — No personal estate — 

8 & 4 Will. 4, c. 104.] — Carter «. Beard 
(1839), 10 Sim. 7 ; 3 Jur. 632 ; 69 E. B. 614. 
Annotationa : — Refd. Jie Phodos. KhodcB v. Rhodefl (1890). 
44 Ch. D. 94. Mentd. Wentivortli v. Tubb (1841). 1 Y. A 
O. Ch. Coe. 171. 

45. Add. Annolalion : — As to (2) Refd. Kent v, 
Atkinson, [1923] P. 142. 


47. Add. Annolalion : — Refd. Barnett v. Cohen, 
[1921] 2 K. B. 461. 

56a. Verbal instructions by deceased lor 

elaborate funeral.] — Re Head, Galloway v. 
Harris (1892), 36 Sol. Jo. 626. 


Part III. — Burial in Churches and Churchyards. 


77. Add. Annotation : — Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

81. Add. Annotation : — Gonsd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

101. Add. Annotation : — Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 


121. Add. Annotation : — Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. h. R. 60. 

188. Add. Annotation : — ^Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 


Part V. — Fees on Burial in Churchyard or Cemetery. 

165. Add. Citation : — sub nom. Anok., 1 Vent. 274. 


Part VII. — Provision of Land for Burial Grounds. 

201. Add. Annotation: — Generally ^ Refd. R. v. North, Ex p. Oakey (1926), 43 T. L. R. 60. 

Part VIII. — Provision of Burial Grounds under Burial Acts. 


204. Add. AnnoiatUms : — Consd. Nicholl t». 1 Jant- 
wit Major Parish IVnim-il, 11924] 2 Cli. 214 ; 
1 j. C. C. a. Greenwich Corpn., I1929J 1 Ch. 
305. 

223. Add. Annotation : — Refd. Rotunda Hospitid 
Dublin r. ('uinan (1920), 7 Tax. Cas. 517. 

228a. Power to acquire land by exchange.] — 
Nicuoli. V. Llantwit Ma.toii Pauisu Coxtn- 
CIL, No. 291a, post. 

231. Add. Annotation: — -4» fo (1) Apld. lloskyns- 
Abrahall v. Paignton U. D. C., 11929J 1 Ch. 
876. 

237a. Allotment of unconsecrated part — For 
parishioners of particular denomination — I 
Extent of rights.] — 1863 Act. s. 7, upon its j 
tine construction, authorised the allotment 
by a burial board of portions of the uncon- 
sccratcd part of a now burial ground for 
burials exclusively of panslroners belonging 
to tlie piulicular religious denomination for 
whom an allotment is niitde. 


Tender the pi-ovisions of the Burial Acts 
such an allotment was in 1854 made by pltfs., 
as the burial board, of a portion of the 
imconsocrated ground for the burial of the 
Itoman Catholic parisliioncrs. Ujion an 
oiiginating summons under H. S. C., Ord. 64, 
r. 1, taken out by pltfs. to ha\e it determined 
whether, by virtue of that allotment for the 
Itoinan Catholic parishioners, a deceased 
poi'ish inner not a member of the Homan 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so bmied with the rites or 
ceremonies of any denomination other than 
those of the Homan Catholic : — Held : 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the bui'ial of the 
Homan Catliolics ; (2) a Roman Catholic 
piu'ishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had. 
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Vol. Vn.— Burial and Cremation. Cases 237a -291a. 


before thcwe Acte, in his old parish burial 
p^und ; &, consequently, although lie stiU 
had, under those Acts, a right of interment in 
that allotted portion, ho had no individual 
right, as a parishioner, to interfere with the 
Dunal therein of a parisliioncr of a diffei*ent 
denommation; (3) the A.-G. was entitled in 
properly constituted proceedings, if he should 
think lit to institute them, to an order 
retraining pltfs. from permitting the burial 
of persons other than Roman Catholics in 
the portion allotted to Roman Catholii-s: 
(4) nothing in 1853 Act enabled anv piirticular 
rites or ceremonies to be enforced in regard 
to bunals within the portion allotted to 
Itoman Catholics or rendered the porformaneo 
in regard to such burials of any particular 
ntes or ceremonies unlaudul. — Piiekton 
CORPN. V. Pyke, 11929] 2 Ch. 338 ; 98 L. J. 
Oh. 3^ ; 141 L. T. 262 ; 93 J. P. 181 ; 46 
T. L. R. 398 ; 27 L. G. R. 740. 


287b. Right of parishioners of other 

deaminations to burial.] — Preston Oorpn. 
V. Pyke, No. 237a. ante. 


237c. — Restraint of unauthorised burial 

by Attorney-General.] — Preston Corpn. v. 
Pyke, No. 237a, ante. 


2S7d. Performance of particular rites 

& ceremonies — Whether enforceable.] — 

Preston Corpn. v. Pyke, No. 237a, ante. 

237e. Whether lawful.] -Phkston 

Corpn. v. Pyke, No. 237a, ante. 

262a. — — .] — The exclusive right of burial in 
part of a cemetery grant ( h 1 by a local autho- 
I'ity iiiulor 1870 Act, s. 2, wliieli incorpoVates 
1847 Act. to a grantee who has purchased 
the right to eri'ct a vault on the space sot 
apart for the purpose of the grant, is a right 
of interment of the dead therein tSt of keeping 
the vault in reasonably good repair subjwt 
to such n'gulations as the local authority 
think fit. The grantee has no fretdiuld 
interest in the space or the vault & no i ight 
to use them for the purpose of perftjrining 
jirivate rights or ceremonies, or to opcui or 
enter the vault for the X)urpose of depositing 
articles therein, without the constuit of the 
local authority. — IIoskins-Abhamall v. 
Paignton Urban (^ouncml, 1 19291 1 Ch. 
375 ; 98 L. J. Ch. 103 ; 140 L. T. 397 ; 93 
.1. P. 93 ; 46 T. L. U. UW ; 27 I.,. G. H. 129, 


Part X. — Position of Burial Grounds. 

272. Add. Annotation:- As to (]) Refd. Graigola '^»^iotation : -Refd. Graigola Mortliyr 

Wertliyr Co. r. Swansea Corpn., 1 1929] A C. «'vans.‘a Cori>n.. 11929] A. C. 311. 

314. ,277. Add. A u not at km : Refd. A.-G. v. Hodgson, 

' [1922] 2 Ch. 129. 


Part XI. — Closed and Disused Burial Grounds. 


284. Add. Annotation .-—Refd. Swift v. Board of 
Trade, [1926J A. C. 620. 

291. Add. A nnofa/ions .-—Consd. Nicholl v. IJant- 
wit Major }*arish (Vmricil, f 192 If 2 Ch. 214. 
Apld. L. 0. C. V. Greenwich Corim., [19291 
1 Ch. 305. 

291a. — — .] — A parish council being the tluly 

constituted buri^ authority for tlie parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land “ to 
hold the same . . . according to the true 
Intent & meaning ** of the Burial Acts. The 


land proved unfit & was never used for 
interments, & it was never fenced olT or 
cf)nserratecl, nor did it adjoin any burial 
ground. The council agreetl with pltf., with 
the approval of the parish meeting, to 
1 'ichauge the land for other land suitable for 
us<» as a burial ground i—Iletd : (1 ) the land 
first acquired by the eouncil had never been 
“set apart for the purposes of intorment” 
& was not therefore a “ disubc'd burial 
ground,” so as to be subject to the restriction 
imposed by 1884 Act, s. 3 ; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 


PART III. SECT. 6, SUB*SECT. 2. 

136 1. Removal — To another Tparl of 
• churchyaTd.\ — Whore a proposetl 
^tonbion of tho tabrlo of a Scoltlah 
EpMcopal church entailed encroach- 
meut on part of tho graveyard uurround- 
iiuf tho church, tho ct.. In tho cxerciso 
of tho noWfe offleium, authoribod the 
removal, subject to certain condltlous. 
of the gravoKtonos, & their re-crectlon 
upon or near the fabric of the now 
building. — Cubibtib, etc. PErmoNKHS. 
(1&26J S. C. TdO.—SOOT. 

PART Vni. SECT. 6. 

-260 I. Extent of righi—To A. *‘<t Ma 
heirg <£• assigns. *'J — Pnder Cemetery 


Act, K. 8. A., 1922 (c. ICC), tho 
purchaser of a lot cannot got by a 
conveyance, even when uxiirrtibod to 
bo to his heirs & asbigna, a Ullo in f<-o 
blniple without restrlctiou or limita- 
tion. Tho title wbieb ho obtains may 
properly be described as an easement. 
— STRATnOO.VA CEkfKTKKY Co. V. TaY- 
WIR. {19241 3 D. L. R. «26 ; 2 VV. W. K. 
970 ; 20 Alta, L. It. 459.- -CAN. 


260 11. To whotn right of 

burjnng jjosses. J—Tho right of bury ng 
in tho lot snoOi.'Oda, spoaklng gonerully, 
to tho next-of-kin of dfceu'"<‘d - - 
Htratocowa Cemetrry Co. «. '1’ayiok, 
[1924J 3 I>. L. II. e’A-i ; 2 W. W, it. 
970 : 20 Alta. L. it. 459.— CAN. 


PART IX. SECT. 1. 

sd. Prohibiting rrujtlogmrnt of ’ irtd 
lalMfur to improve banal fdols.] l/tld : 
n.abunablu & wjthin fie- <lii<elorrt* 
powora.— S tuatu* oNA f>i mj ikhi Co. 

V. TaVIAJR, (10241 2 I> J.. It. 025 ; 2 

W. W. Jt. 970: 20 A 9a. L It. 4.'>0.— CAN. 

PART XI. SECT. I, SUB-SECT. 2.— A. 

284 1. Carnpulaorg mle — Dasin of 
compeiutaiuin.] On exproprlKtion of 
a n,-nieu>ry. the truHleOH can only 
cltiitn value or cemetery & cannot have 
the value of Hand He gravel deiionjlH 
lM*nceith It. tljat not iM'ing p/iil of tlio 
value lo t lie ownera.— ft. a. Mi mu i i<is 
fiKjurif TuuaTKi.s (1920; i) J-. i . 
60.— CAN. 
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interment conferred respectively by 1852 
Act, 88. 28 & 26, as extended by 1853 Act, 
8. 7. — Nicholl t>. Llantwit Major Parish 
Council, [1924] 2 Ch. 214; 93 L. J. Oh. 
602 ; 131 L. T. 634 ; 68 Sol. Jo. 718. 

Annotation : — As to (1) Expld. L. C. C. v. Greenwich Corpn., 
[1929] 1 Cb. 305. 

292. Add. Annoiationa : — Consd. Nicholl v. Llant- 
wit Maior Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. V. Greenwich Corpn., [1929] 
1 (]Ji. 305. 

294a. Land set apart for Interment — Interments 
abandoned as to part — Continued as to other 
part.] — (1) Where a piece of land has been 
efTectually set apart for the purposes of 
interment it becomeB a “ burial ground ” 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, A Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
“ disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a “ disused burial ground ** 
by the Admiralty under the general powers 
of Admiralty Itfinds & Works Act, 1804 
(c. 57), s. 16, is not a sale under the authority 
of nn Act of Parliament within 1884 Act, 
s. 6, & consequently the disused burial 
giMumd still remains subject to the building 
prohibitions of 1881 Act, s. 3 . — London 
County (V)UNcrL v. Grbknwi 'n Corpn., 
[1020] I Ch. 305 ; 08 L. ,1. Ch. 40 ; 140 L. T. 
460; 03 ,7. P. 123; 45 T. L. It. 114; 27 
L. G. It. 282. 

296. Add. Amwiatlon : — Consd. L. C. C. v. Green- 
wh'h Corpn., [1029] 1 Ch. 30.'). 

296a. — - Sale by Admiralty.] —London County 
C ouNoii. V. Grkknwu'H Corpn., No. 294a, 
ante. 

300. Add. Annotations : — Apld. Ste\<‘us Willing 
Al Co. (1929), 107 L. T. .lo. 17S. Consd. St. 
Nicholas Aeons r, I*. 0. C., [1028] A. C. 469. 
Mentd. Hurley v. Stepney 17. 0. (1923), 67 
Sol. .lo. 767. 

800a. Urinal.] — A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated clmrchyard, which had been wliolly 
closed for interments by Order in Council, 
into an open space, Ac the laying out Ac 
maintenance of it lis such. Authority was 
sought for laying out Ac innintaimng part of 
the churchyard as a playground for children 
& for tlie erection upon it of urinals Ac a small 


tool^ed : — Held: (1) the proposed urinalB 
were buildings ” within 1884 Act, a. 2, At 
Open Spaces Act, 1887 (c. 32), s. 4, At the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out At maintaining 
of the church^f^'d as an open space, At was 
not a ** building ** within the above Acts ; 
(3) the facte proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket Ac football, 
the la 3 ring out of tennis courts At the erection 
of swings '&> other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions At prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, Ac had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor. — Bermondsey Borough 
CouNcn., V. Mortimer, [1926] P. 87. 

800b. Toolshed.] — Bermondsey Borough Coun- 
cil V. Mortimer, No. 300a, ante. 

300o. Underground chamber.] — St. Nicholas 
Acons (Hector Ac Churchwardens) v. 
London County Council, No. 309a, post. 

309. Add. Annotation : — Distd. St. Nicholas Acons 
V. U C. (]., [1928] A. C. 4G9. 

309a. .] — A brick built chamber in- 

tended to contain machinery for transform- 
ing ele(*tric current, with a roof of asphalt 
supported by steel girders A: reinforced 
concrete, but so constructed that the roof 
does not project above the gmiind levid, if 
erected in a churchyard closed for burials by 
Order in Council, would constitute a “ build- 
ing ” ert'cted “ upon a disused burial ground ” 
within 1884 Act, s. 3, At an ecel(*siasiical ct. 
has no jurisdiction to grant a laciilt y aut horis- 
ing th(* erection of such a building in such a 
situation. — 8t. Nicholas Acons (Hector 
A t OnURCHW" ARDENS) V. LONDON COUNTY 
Council, [1928] A. C\ 469 ; 97 h. J. P. C. 
113; ISO L. T. 630; 92 J. P. 185 ; 44 
T. L. H. 650 ; 26 L. G. R. 583, P. C. 

315. Add. Annotation : — Generally, Refd. Ber- 
mondsey B. C. V. Mortimer, [1026J P. 87. 

823a. Playground for ohlldren — ^Tennis courts 

& swings.] — BERMOND.sKy Bokouuh Council 
V. MoR'IIMKK, No. 300a, ante. 

330. Add. Annotation : — Consd. St. Nicholas Acons, 
London r. L. O. C., [1028] P. 102. 


Part XIV. — Burial of Persons Found Drowned. 

350. After this case add : 

- - .] - Set, noie, Burial of Drowned Persons Act, 1886 (c. 20). 


Part XVI. — Registration of Burials. 

376. Add. Annotatio-ns : — As to (1) Consd. Gla- 879. Refd. Brocklebank v. B., [1925] 1 K. B. 

morgan County Council v. Glasbrook, [1924] 52. As to (3) Refd. Marshal Shipping Co. 

1 K. B. 879. As to (2) Consd. Glamorgan v. Board of Trade, [1923] 2 K. B. 343. 

County Council r. Glasbrook, [1924] 1 K. B. 


330 



VoL Vn.— Burial and Oremaiion. Oases 388—380. 

Part XIX. — ^Taxation and Rating of Burial Grounds and 

Burial Fees. 

888. Add Annoiaiton : — Mentd. Durham County i 889. Add Annoiaiunis . — Raid. Poplar Assmt. 
Council V, Tanfleld Overseers, [1923] 2 K D. Com. v Roberts, [1922] 2 A. 0. 93 ; Harper 

833. I V. HodgoB, ri023]2K. B 314. 


PART XDC. 

Bin 1 area — Whether land in use for 
pnrposea of cemetery 1 — Bubnabt Dis 
TBirr CoRPN V Ocean View Dbvei oi 
WENT, Ltd . [1923] 3 D L R 1073 


32 B O R 413— CAN. 

m I Medtod of 

valuation j — F ai kirk Parish Counc u 
V STiRimamiiRE AssKHaoB, [1928] 
S C 405— SCOT 


m II — ]— Ader* 

DKi \ Ahmkhhor V Abkkdbbn Cemb 
imv 0<i Lid Aiu«.udrka Aset hhou 
V Ma^D U or I KADR'l UosiniAi, 
[10291 S O (Ct ofaon«) 275 -SCOT. 
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Cases 4a— 47. English and Empire Digest Supplement. 

CARRIERS. 

Part I. — Who is a Common Carrier. 


4a. ,] — Dcfts., fumibure removers 

& warehousemen, contracted to carry pltf.’s 
furniture from L. to II., the contra^ being 
subject to a condition that the contractors 
would not bo responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, w<is destroyed 
by fire, occasioned by the negligence of defts.’ 
servants, the remaining portion casing damaged 
by the fire. Pltf. sued defts. for the value of 
the goods damaged & destroyed : — Held : 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidenttil fire. — ^Turner «. Oivii. Service 
Supply Assocn., Lit)., [1020] 1 K. 13. 60; 
05 L. J. K. B. 11 1 ; 134 L. T. 189. 

Annoialion Polld. Fagan v. Qroen & Edwards (lii 25), 70 
Sol. Jo. Ib5. 

4b. .] — Defts., furniture removers & 

warehousemen, contracted to carry pltf.’s 
goods from L. to O., the contract being sub- 
ject to a condition that defts. \ ould not be 
responsible for lire. The goods, wliich were 
loaded on a motor van, wore destroyed while 
in transit by lire, which wjis occasioned by the 
negligence of defts.’ servants. Pltf. sued 
defts. for the value of the goods : — Held : 
as defts. were bailees only & not common 
carriers, &, therefore, not liable for an 
accidental lire, the condition must be con- 
strued os exempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
— Fagan v. Green & Edwards, Ltd., [1026] 

1 K. B. 102 ; 05 L. J. K. 13. 303; 134 L. T. 
101 ; 70 Sol. Jo. 185. 

6a. Upon terms limiting liability.] — Great 

Northern Ity. Co. v. L. E. P. Transport & 
llEPOsn’ORY, Ijtd., No. 234a, 

6. Add. Annoialion : — As to (3) Refd. G. N. Ry. 
V. L. E. P. Transport & Depository, [1822] 

2 K. 33. 7 12. 

12a. .] — Turner v. Civil Ser- 

vice Supply Assocn., I/i’d., No. 4n, attic. 


12b. .] — ^Fagan V. Green & 

Edwards, Dtd., No. 4b, ante. 

14a. Of goods accompanied by passenger.] — 

By Jjondon County Council (lYamways & 
Improvements) Act, 1911, s. 42 ; “ Every 
passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 lbs. in weight, 
without any charge ... all such luggage to 
bo carried by hand ” under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 lbs. to a customer, instructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fore paid 2d. for the pai'cel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pltf. claiming damages : — Held : the pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benefit of Curriers Act, 
1830 (c. 68). — Rosenthal V. London County 
Council (1924), 131 L. T. 663 ; 88 J. P. 
357 ; 22 L. G. R. 527. 

16. Add. Annotation : — Consd. O. N. Ry. v. 

L. E. P. Transport & Depository, [1022] 
2 K. B. 742. 

17. Add. Annotation: — Refd. G. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 2 

K. 13. 712. 

18. Add. Annotaiioti : — Refd. O. N. Ry. v. 

L. E. 1*. Transport & Depository, [1022] 
2 K. 13. 742. 

31. Add. An)iotatioti8 Refd. G. N. Ry. v. 

1j. E. P Transport & Depository, [1022] 
2 K. 13. 742; Turner v. Civil Service Supply 
Assocn., [1926] 1 K. B. 60. 


Part II. — Private Carriers and Forwarding Agents. 


43, Add. Annotaiioti As to {\) Refd. I’hillips r. 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

44. Add. Annotations :~( mu tall i/^ Consd. lUiWi- 
well r. Vonablcs (1030), 00 L. J. K. B. 353. 
Refd. I*ratt v. Patrick, [1924] 1 K. B. 488. 


45. Add. Annotaiion : — Refd. Troy r. Eastern Co. 
of WarcbouBt*B Insce. A: Tiansport ol Goods, 
etc. (Petrogr.id) (1021), 91 L. J. K. B 032. 

46. Add. CUaiwn : — 15 Asp. M. L. C. 208. 

47. Add. Citations L. J. K. B. 632 ; 15 

Asp. M. L. C. 387. 


PART I. SECT. 1. 

4 I Carryxng on ftusinesH as carrier — 
J^'urniturf rrnunvr,] — Doft., a oarritT 
forvvatdinv ugeut, tendered fur thu 
removal of plif.’H furniture in the 
followiiifir terms : •* We bog to quoU» 
*il*20. Thw pnec InehuloH all transit 
charges, iiioluding doli\ery to house & 
uupaeking. alsu tisk uf breakage, the 
vafuo of any one pjukngo not to 
exceed me." This Under nos ac- 


Oi’pied ; — HtUl : deft, was not in thit> 
trausautlon a common oamei, & Mer- 
cantile Law Act, 1U18. s. IS. did not 
apply. — WiiAON V. Nkw Zkalvnu 
E xeKRSS Co., Ltd., [1923] N. Z. L. It. 
201.— N.Z. 

5 1 . Comer of gottds-^Of ail persons^ 
Fur Airc,}— Matiikwson r. MmiiKLi.. 
I’OOLKV V MlTCUbU., [19J5] 4 D. L. It 
384.— CAN. 


PART I. SECT. 2. 

15 i. Haulage contractor — lYrsonfeii?- 
tnj7 damaged motor cars.} — Persons 
engaged m the business of towing 
damaged motor cars are common 
earners, & as such are entitled to 
retain the thing transported until 
payment for services rendered. — 
TkRRY V. AirTO.MUBIU£ OWXKKS 
Aasoc.v. (1927), Q. K. 65 S. C. 390.— 
CAN. 
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Vd. Vm.— Carriers. Cases 51—151, 


Part Hi. — ^The Contract at Common Law. 


61. Add. Annofaiion : — Refd. G. N. Ily. v. 

L. E. P. Transport &, Depository, [1022] 2 
E. B. 742* 

58. Add Annotations: — As to (1) Apid. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 
li, T. 369. As to (2 ) Refd. J3uei*ger v. (''unai'd 
8.S. Co., [1926] 2 K. B. 646. 

61. Add. Annotation : — Mentd. 0. N. Ry. r. 

L. E. P. Transport & Depository, [1922] 2 

K. B. 742. 

66. Add. Annotations : — As to (1) Refd. O. N. Ry. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742 As to (2) Refd. G. N. Ry. r. 
L E. P Transport & Depository, [1922] 
2 K. B. 742. 

82. Add. Annotation Held. G. N. Ry. v. 

L. E. P. Transport & Depository, [1922] 2 

K. B. 742. 

85. Add. Annotations : — Refd. Ilallivvoll v. Ven- 
ables (1930), 99 L. J. K. B. 353. Mentd. The 
Empress (1923), 92 L. .1. I*. 42 ; Ellis’ Trii8t(‘e 
V. Dixon-.! ohnson, [1924] 2 Ch. 451 ; Pratt i>. 
Patrick. [1921] 1 K. B. 4SS. 

90a. .] — Gueat Nouthern Ry. Co. v. 

L. E. P. Transport Ac Depository, l/ro.. 
No. 234a, post. 

92a. .] — Chests of tea of resps. were 

delivered to a railway co. for conveyane<5 
from A. to C. The railway broke down, Ac 
by an arrangement between the railway co. 
Ac applts., who were common carriers by water, 
applts. agreed to convey the tea by a special 
flotilla by river to a point at which it could 


bo put on the railway again ; — Held : in so 
doing, applts. haii not so far doparU>d from 
their usual course of business as to take these 
journeys out of their usual business as 
carriers. Ac they wore liable for the loss of the 
t-ea wtiich was ilestroyeil by fire wliilo on 
board one of their boats. — India Genbrai. 
Navioation Ac Ry. Co. v. Dkkhari Tba Co. 
(1923), 93 L. .1. P. (\ 108 ; 130 L. T. 551 ; 
16 Asp. M. h. C. 28.'», V. C. 

96. Add Anno/d/io/is Refd. Pratt r. Patrick, 
[1024] 1 K. B. 488. Mentd. G. N. Ry. r. 
I,. E. P. Transport &i Depository, [1922] 2 
K. B. 742. 

97. Add. Annotation: — Mentd. G. N. Ry. r. 

Ji. E. P. Transport & Depository, [1922] 2 
K. B. 712. 

98. Add. Annotation :— WLsntd. G. N. Ry. r. 

li. E. P. Transport Ac Depositorv, [1922] 2 
K. B. 712. 

114. Add. Annotalion'i : to (!) Consd. Frenkel 

P. !\lcAn(lrvw.s, [ 1929) A. C. 51.1. Refd. Uiiiteil 
.States Shipping Hoard r. Bunge Ac Born 
(1924). 4 1 r. Fi. H. 73. /l.s‘ to (2) Refd. Buerger 

V. Vxnmrd S.S. Co.. 11925) 2 K. B. 040. 

122. Add. Annotation : Distd. SilviM* o. Ocean 
S.S. Co. (1029). 46 T. li. H. 7.S. 

123. Add. Annotation : — Consd. Silver v Ocean 
.SB. (’o. (192J>), 40 T. L. R. 7H. 

149. Annotations : -Afti.T As to (2)” add 
•' Refd.” 

161. Add. Annotation Refd. Prager c. Blatspiel, 
Stamp Ac Ileaeock, [J92l| 1 K. B. 500. 


PART III. SECT. 3, SUB-SECT. 1.--A, 

t i. .1 — The onus w on the 

carrier to prove that the Inert ih not 
duo wholly or In part to his nuKlIeronco. 
Ac that he took all kuuwu means a 
ivasonalily prudent earner ehould take 
to preserve sroods from daruage. — 
CavauIan NoKniKBN Quebbo Ry. 
Ck). V. Plekt. (14)2.1! 4 D L. R. 1112 ; 
26 Can. Ily. Coh. 2? 8.— CAN. 

t ii. .!— Jn accordance with 

a rule of tlio Cauadiati freight du.s.rtlfloa- 
iion approved by Railway Roarct. goods 
were loaded by the owners, pltfs.. Ac 
ondei the standard bill of lading, oiirriers 
are not liable for any losp or damage 
caused by the act or default of the 
shipper or owner. An aocldent hap- 
pened through the flooring of a oar 
giving way on account of the weight 

§ laced on It by pltfs. The defeotlyo 
coring was known to both parties, 
but pltfs. alone knew the use the cars 
wore to bo put to : — Hetd : the acci- 
dent should be attributed to pltfs.* 
method of loading rather than to any 
breach of duty on part of defts. — 
Canadian WB-HTiNoiionsE Co., Ltd. 
e. Canadian Pacific Ry. Co. (1923), 
64 O. L. R. 238.— CAN. 

t ill. Default of consignee. } — 

Hatfieu> 8c Co. v. Canadian Pacific 
Ry. (N. B.), (19261 2 D. L. R. 93.— 
CAN. 

t iv. PosUion of Indian rail- 

toavs.)— A railway oo. In India under 
Indian Railways Act, 1890, Is not 
an Insurer, but is under the duty of 
tjtking a certain measure of reasonable 
care. — Great Indian Peninsula Ry. 
Co., Ltd. v. Jesbaj Patwari (1927). 
I. L. R. 55 Calc. 132.— IND. 

7711 a. .1 — ^Northern 

Grain Co. v. Canadian National 
Rys. Sc GRA.ND Trunk Pacific Ry., 
(19221 3 W. W. R. 733 ; 70 D. L. R. 
281.— CAN. 


77 V. -- - Thruuoh sul>~coH' 

tractor’s neaboence.]- When a earrior 
undertakes for reward to carry goocts 
& eutrustii the carriage of them to a 
sub -contractor, &■ the goods are siibse- 
qucntly lost through iho Bul>-con- 
tractor’s tiegUgf-nce or that of bin 
HorvuiitH, tho carrier in liable, becuuso 
tbero bas i»eeii a briwh of his under- 
taking that onllnury oiiru will l>o 
exercised in th* carriag«« of tho goods. 
— Wlli<ON V. Niiiv Zk\lavd EXI'REHH 
Co.. Ltd. (No. 2). II9’241 N. Z. L. R. 
465.— N.Z. 

77 vi. S. P. WimuN V. New Zka- 
LAND Exi'Kms Co., Ltd. 'No. 3), 
11924] N. Z. L. R. 800. -N.Z, 

85 hi. .1— Goods wore dam- 

aged : — Ilfld : dcftH. wore not uxuused 
from liability by any special contraist 
In tho bills of lading issued after delivery 
taken of the goods, &, havmg failed to 
show that tho damage was not e.aused 
by their fault or neglect, they were liable. 
— Edoeit, Ltd. v. Pactkic Great 
Eastern Ry. Co., (10231 1 W. W. R. 
681 ; 32 B. C R. 37.— CAN. 

Oil. Goods destroyed — No torit- 

ten contract limUin/j liaMltty.) — Held: 
applts. were common carriers & were 
liable to owners for goods destroyed 
by fire without proof of negligence. — 
India Ok.neral Navigation & Ry. 
Co. V. Dekhari Tea Co., Ltd. (1923), 
L. R. 51 Ind. App. 29.— IND. 

PART III. SECT. 8, SUB-SECT. 1.— B. 

100 1. Goods stolen from car- 

rier’s warehouse at destination — Carrier 
making no warehouse charge. J — Held : 
holding the goods at owner's risk, 
defts. could not be found liable for the 
lotis unlees they were guilty of wilful 
neglect or cttsconduet. — Brow.n r. 
Doju.vion Ext'Hehb Co. (1921), 67 
D. L. K. 825 ; 51 O. L. R. 359.— CAN. 

100 U. —— Consignee uHth 


nolu'C of tUnuM'd goods- Car- 

rin habit.] Gkokoi. r. Canadian 
Nohtiikhn Ky. tV>., (1922) 53 O. L. R. 
94. -CAN. 

100 lit. - — -- Carrier not 

Hahic— Failure of rtmsignee to remove 
goods wttliin reasonable timr.] — OVA- 
MK.NT be Py.ADKAWCLRKI l>. CANADIAN 
KxruBHH Co., [1923] 3 U. L. R. 1122 ; 
62 U. L. U. 114.— CAN. 

PART III. SECT. 8. SUB-SECT. 1. D. 

106 1. Illegalitu as defence.] — Pltf. 
shipped liy deft. co. intoxifiutlug liquor, 
intending to have it sold in Ontario In 
violation of piovlnolal stiituto 6c of 
Dommlon It'gihlatlun. Pllf. In tliu 
shipping bill dneluixMl " that Ibis ship- 
ment is of a class 8c shipped under 
conditioiiH permitted by law.” l‘urt 
of tho goods were stolen from doflH ’ 
oar at destination : — Held : pltf. could 
not rooovor. as the oanso of aotlon was 
founded upon an lll<^gal ooutraut.— 
Major v. Canadian Paoifio Ry. Co., 
[19221 3 W. W. R. 512.— CAN. 

PART III. SECT. 3. SUB-SECT. 2. - B. 

s(. fVlM are .] — While there was m 
Ireland an internal rebellion, with an 
army employed to support It, arriusl 
raldoK took goods Irtnn a ry co. wlio 
were common (curriers : — /lelU . tho 
raiders wore “ King’s EneinleH," 8c the 
co. was not bound to ndmhurse tho 
owner. — S ei'Rkiauy oi' State for 
War V. Midla.nd Gri-.at Wkhtkrn 
R r. Co. OF Ireland, (1923] 2 I. It. 
102. -IR. 

PART III. SECT. 4. 

155 i. k’ffcct of delay — Consignee may 
refuse gmds —Measure of damages. ] - 
Leclkiuj r. R. (1920), 82 D. L. It. 321 ; 
20 Kxch. 0. It. 236.— CAN. 

PART III. SECT. 5. 

h I. Devi.in \> 
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CaM SOI— 284a. Enoush and Emfibe Digest Supplement. 


201. Add, Annotation : — ^Refd. Prager v. Blatepiel, 
Stamp & Heacock, [1024] 1 K, B. 606. 

208# Add. Annotationa : — ^Refd. Transoceanlca Soe. 


Italiana di Navigazione v. Bhipton, [1923] 
1 K. B. 31 ; Pram v. Blatapiel, Stamp & 
Heacoek, [1924] IK. B. 566. 


Part IV. — Modifications of the Common Law Contract 


282. Add. Annotation : — Aa to (1) Rafd. G. N. By. 
V. L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

284a. .] — A carrier who regularly receives 

goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
ext(uid. lie does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract ot a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers boimd by the custom of the 
realm to carry goods provided they are safe 


& fit for carriage or whether they are a rail- 
wav CO. bound by statute to afford reasonable 
facilities for the receivix^, forwarding & 
delivering of goods, must give warning of the 
danger ; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 

Forwardk^ agents delivered to a railway 
CO. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events A stating that they did not undertake 
to carry dangerous goods except on special 
conditions. The carboys were insufiicient to 
contain the fluid, wiiieh escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed da 
against the co., & the co. paid £437 in settie- 
ment of the claim. In an action by the co. 


Grand Trunk IIt. Co. of Canada 
(1870), 30 U. 0. K. 637.— CAN. 

189 lx. .1— 

rORTAOB MiLUNO & TUANHFKK Oo. V. 
Grand Trunk Paoifio Ut. Co., 
ri0231 3 L) L. II. 81 ; 33 Man. L. 11. 
01 ; fl0231 2 W. W. 11. 88.— CAN. 

169 X. Dflay in 

dclitJcry.] — Hatfikld Sc Soott, Ltd. 
V. CANADCAN PACiFTO liY. CO. (1021), 
67 D. L. li. 463.— CAN. 

159 xl. .]— India 

Gknkuai, Naviqai'ion & Hr. Co.. 
Ltd. V. GiuiDiiAiULAi. Goiucudhone 
DAH (1927), 1. L. It. 64 Culc. 4J0.— 
IND. 

165 II. Goods 

damaottl .] — Whero gooda are dainagvd 
In tmnait & bavo lieun in the hunda of 
a number of ourriera, the vendor niuat 

a rovu tho dauiagu took place while In 
ao onatody of tiie carrier bo la nnitiK. 
— Hose Sc Laflamme, Ltd. v. CA8n>- 
BKLL, WllSO.N Sc STRATUDKE, LTD. & 
Grand Trunk Paoifio Hr. Co., 
110231 1 D. L. IL 397.— CAN. 

186 111. Short dflivfry.] 

— Uild : defta. had dlacharged the 
onus of Rbowiug that tlioy bad trans- 
ferred the gooda In good order & con- 
dition to another carrier in tho uaual 
courao for conveyanoo or delivery, tc 
they thereupon oeuaed to be liable. — 
Harris v. Lubun Sc Soin'u Kastekn 
H r. a>.. 11927) I. K. 137.— IR. 

■g. Whai conin(pter must prove — That 
goods in good oondUutn when shtpued — 
That poods acfnallp passed over line of 
defendants.] — Nova Sai.kh Co. r. Cana- 
dian PAcrrio Hr., 11025] 3 D. L. R. 
919.— CAN. 

PART III. SECT. 6. 

0 1. Goods sent to specified wharf.] 

— Held : evldenoe of a conatruotlvo 
delivery, which Imposed on tho carrier 
till duty of taking tho goods on board. 

MoumaoN v. Thompson (1877), 11 
N. H U. (2 R. Sc C.) 411.— CAN. 

PART 111. SECT. 7, SUB-SECT. 1. 

d I. .1— Gooda oarilod by tiefta. 

for pltf. •— H<w.* at owuer’a risk 
while In dnflN.' Marohouae at point of 
destination. — nuo>\'«j Domivion 

Express Co. (I92i), 67 ii. l. R. 325 : 
61 O. L. R. 359.— CAN. ’ 


d 11. .] — When goods entrusted 

to «• shipowner, trading as a common 
oar. or, have readied their cl<‘Stlnation 
& been stored pending removal by 
the consignee, the carrier ceases to be 
liable as an insurer. — O akuct v. 
WniTEHouBK & Oo. (1921), 17 Tas. 
L. R. 126.— AUS. 

• I. S. P. O’Nkili. V. Great Western 
Hy. Co. (1867), 7 0. P. 203.— CAN. 

f i, .J — bUKRETARY OF STATE 1'. 

Har Kihhan Dah-Kura Mai. (1926), 
J. L. It. 7 Luh. 870.— IND. 

PART III. SECT. 7, SUB-SECT. 2. 

182 il. .1 — Premier Litm- 

BKR Co. V. Gbai^d Trunk Pacific Rv. 
Co., [l923] 1 D. L. R. 649 ; [1923] 
8. C. It. 84 ; 1 W. W. ll. 473.— CAN. 

182 ill. .) — Northern 

Elrittiuc Oo., Ltd. v. Canadian 
I'A oiKto Ry. Co. & Fillmore Rural 
TF.LKPHONK Co., Ltd. Sc Wibbro, 
[1923] 3 D. L. H. 781 ; 3 W. W. R. 
h8.— CAN. 

PART HI. SECT. 7, SUB-SECT. 3. 

P I. Delivery vHihout reguiring 

surrender of bills of lading — Delivery 
after indorsement of bills of lading as 
security.] —Held : the carriers were 
liable. — Hickman Grain Co. v. 
Canadian Pacific Hy. Co., [1927] 
1 U. L. H. 861 ; 1 W. W. It. 317; 32 
C. R.C. 333 ; 36 Man. L. R. 322 ; revsd. 
sub nom. Canadian Pacific Hy. Co. 
r. Hickman Grain Co.. [1928] 1 D. L. R. 
1069; [1928] S, C. R. 170; 34 C. R.C. 
288.— CAN. 

P II. .1— Campbell v. Canadian 

Pacific Sc Canadian National Rt. 
ais. (1924), 30 Con, Ry. Cas. 380.— 

CAN. 

PART III. SECT. 7, SUB-SECT. 6. 

a I. .] — Held: a oouslgnoe by 

delay In aooopting delivery cannot 
extend tho period of the oontraotor'a 
liability as snob. — P obtaob Miluno 
Sc Transfer Oo. v. Grand Trunk 
Pacific Ry. Oo„ (1923 J 2 W. W. R. 
88.— CAN. 

ak. Riyhts of corrier — To sell — 
Must be exercised with reasonable 
diiipmce.)— Davis v. ELLKfr (1924), 
56 O. L. R. 683.— CAN. 
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PART HI. SECT. 7, SUB-SECT. 6. 
199 i. When iustified — Hefusal of 
consignee to pay charges.] — Paifl e. 
Keelkb Sc Co., [1923] App. U. 506.— 

S. AP. 


PART III. SECT. 7, SUB-SECT. 7. 

201 i. Whether agent for sale of 
necessity — Ptnshcdilc goods^Sak unffc- 
out comniu7iicaiing with owner. J — Whore 

K iods oarritHl by a railway co. are 
iblo to perish while In its possehslun 
be(‘Huse of tlie consignee's delay In 
taking deliver)', the co. has the right 
to advertise Sc sell the goods without 
any notice to tho consignor, whether 
or not there are any tolls payable. — 
Alberta Potato & Vkoetable Oo. 
V. Canadian Pacific Ry. Co. (Alta.), 
11927] 2 D. L. it. 813; [1927] 2 

W. W. It. 66 ; 32 Can. Ry. CJas. 366.— 
CAN. 


PART HI. SECT. 8. 

0 . Add ** reoad. (1921), 64 D. L. R. 
316 ; 60 O. L. It. 223.” 

o I. .] — Nazzarrno V. Al- 

GOMA Eastern Hy. Co. (1922), 70 
D. L. R. 268.— CAN. 


PART IV. SECT. 1, SUB-SECT. 2. 

al. Condition reguirina notire of loss — 
J bsence of mdice bar to right of action . } — 
X^EMiER Lumber Co. r. Grand Trunk 
Pacifio Rt. Co., [1923] 1 D. L. R. 849; 
^mS] S. C. B. 84 ; 1 W. W. R. 473.— 

am. S. F. Northern Electric C5o., 
Ltd. r. Canadian Pacific Ry. Co. Sc 
Fii LMORE Rura l Telephone Co., Ltd. 
Sc VViHERO. [19231 3 D. L. IL 781 ; 8 
W. W. R. 278.-^AN. 

an. United States freight elassifica- 
fion.] — A contract of carriage of gooda 
from the United States to Canada 
made aooordiug to a freight clasamca- 
tion In use In the United States, 
whereby the carrier's liability was 
limited to a certain amount : — Held .* 
to bo authorised by Hallway Act, 
1919 (c 68). s. 322 (4), Sc such olasslfloa- 
tion Sc limitation were binding on the 
shipper. — Sporle r. Great Northern 
Hy. CO., [1926] 3 D. L. H, 302 ; [1926] 
2 W. W. R, 386 ; 30 Can. Ry. Cas. 186 ; 
35 B. C. It. 232.— CAN. 
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against the forwarding agents to recover this 
sum as damages for breach of warranty : — 
Held : (1 ) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
^oods ; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods ; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods. — Great 
Northern By. Co. v. L. E. P. Transport & 
Depository, I/td., [1922] 2 K. B. 742 ; 91 
L. J. K. B. 807 ; 127 L. T. 664 ; 38 T. L. B. 
711, 0. A. 

241. Add, Annotation : — Befd. Dew v. United 
British S.S. Co. (1928), 98 L. J. K. B. 88. 

262. Add, Annotations : — Refd. The Christel Vin- 
nen, [1924] P. 01 ; Elder, Dempster v. 
Paterson, Zochonis, GrifTlths l.ewis Steam 
Navigation Co. v, Paterson, Zochonis, [1924] 
A. C. 622. 

265. Add. Annotations : — Consd. Turner v. Civil 
Service Supply Assocn., [1920] 1 K. B. 50; 
Forbes, Abbott & Lennard v. G. W. By. 
(1027), 44 T L. B. 97 Held. Fagan v. Gnjen 
& Edwards, [1920] 1 K. B. 102. 

266. Add. Annotafums -As to (1) Apld. Gosso 
Millard V. Canadian Oovermnent Merchant 
Marine, American Can Co. v. Same, [1927] 
2 KB. 432. (-See [1928] IK. B. 717.) Refd. 
T^ayton v. General Steam Navigation Co. 
(1923), 130 L. T. 002. As to (2) Refd. Butter 
V. Pidmer, [1922] 2 K. B. 87 ; Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. (ienerally, 
Mentd. Wasseiinan v, Blackbtirn (1920), 43 
T. h. n. 05. 

267. Add. Annotations : — ^Refd. Ambatielos v. 
Anton Jurgens Margarine Works, [1922] 2 

K. B. 185 ; Rutter v. Palmer, [1922] 2 K. B. 
87. 

271, Add. Annotations: — As to (1) Apprvd. & 
Apld. B. & N. W. By. v. Ntulson, [1922] 2 
A. C. 203. As to (2) Apprvd. & Apld. 

L. & N. W. By. V. NeUson, [1922] 2 A. C. 
203. Consd. Buerger v. Cuna^d S..S. Co., 
[1025] 2 K. B. 646. 

300. Add. Annoiedion : — As to (2) Consd. Elunger 
V. H. E. & C. By. A Pullman Car (^, (1922), 
38 T. h, R. 678, 

302. Add. AnnoUUion : — Refd. Rosenthal v. 1*, O. C. 
(1924), 131 L. T. 663. 

342. Add. Annotaiiofis : — As to (1 ) Refd. Rosenthal 
V. L. C. C. (1924), 131 L. T. 663, As to (2) 
Consd. Rosenthal v. L. G. C. (1924), 131 L. T. 
563. 


847. Add. Annotations .-—As to (2) Apld. G. N. By. 
V, L. E. P. Ifransport Sn Depositorv, [1922] 

2 K. B. 742. As to (3) Apld. G. N. lly. v. 
L. E. P. Transport 6c Depository, [1922] 

2 K. B. 742. 

351. Add. Annotations: — ^Refd. G. N. By. i*. 
L. E. P. Transport A Depository, [1922] 

2 K. B. 742 ; Forbes, Abbott & Lennard v, 
Q. W. By. (1927), 44 T. L. B. 97. 

852. Add. Annotation : — As to (1) Refd. Brown v, 
Harrison (1027), 06 L. J. K. B. 1026. 

376. Add. Annotation : — As to (4) Refd. Nunan v. 

Southern By., [1921] 1 K. B. 223. 

381. Add. Annotatiofi : — As to (1) Consd. G. N. 
By. V. L. E. P. Transport Ac Depository, 
[1022] 2 K. B. 742. 

403. Add. Annotation As to (1) Refd. O. N. By. 
V. L. K. P. Transpoit tk, Depository, [1922] 
2 K. B. 712. 

411. Add. Aymotation : — As to (1) Retd. G. N. By. 
V. 1j. E. 1*. Transport & Depository, [1922] 
2 K. B. 742. 

416. Add. Annotation Generally , Mentd. G. N. 

By. V. L. E. P. Transport A Depository, [1922] 
2 K. B. 742. 

426, Aihi. Annotations : — As to (2) Apld. Itr City 
Equikiblo Fire Insco., 11025] CU. 407. Refd. 
Metrui>oUtan Wattir Board v. L. & N. K. By. 
(1924), 131 li. T. 123. 

436. Add. Annotalum : — As to (J) Refd. Elder, 
l>emj)8t4'r v. J'aterson, Zochonis, Griffiths 
l.<*wi8 Ste»un Navigatum Co. v. l^xterson, 
Zochonis, 11924] A. C. 622. 

442. Add. Annotations : — Ah to (2) Consd. AV City 
Equitable Fire Insce. (1921), tO T. L. B. 853 ; 
Metropolitan Water Board e. L. & N. E. By, 
(1924), 131 L. T. 123. 

452. Add. Annotations : - Overd. L. & N. W. By. 
V. Neilson, 1 1 922 ] 2 A. ('. 263. Consd. Buerger 
V. Cimard H.H. (X>., [1925] 2 K. B. 646. 

453. Add. A'i<,yiotaXion Consd. Neilson v. L. & 
N. W. By., [1922] 1 K. B. 192. 

454. Add. Citations: — [1922] 1 K. B. 192; affd, 
Hvh nom. Ixindon A Nouth Wehtern By. 
Co. V. Neilson, [1922] 2 A. C. 263; 01 
L. J. K. B. 680 ; 38 T. L. B. 653 ; 06 SoL Jo. 
.502, II. L. 

Add. Ajin/jUiUons : — Apld. Buerger v, Cunard 
H.S. Co., [1926] 2 K. B. 646. Refd. Tumor 
V. Civil Service Supply Assocn., [1926] 1 
K. B. 60. 

460. Add. CUatUms :—aSfd., [1922] 1 A. C. 178; 
91 L. J. K. B. 428 ; 127 L. T. 1 ; 38 T. I,. R. 
359 ; 27 Corn. Cas. 247, H. L. 


PART IV. SECT. 1. SUB-SECT. 4.— A. 

o I. OoodB UifA — No proof of 

miaconduef of carrirr'a oervarUa — Car- 
rier noi liabk.} — South Afbioan Rtb. 
V. COXRADIK. 119221 App. D. 137.— 

S. AF. 

PART IV. SECT. 1, SUB-SECT. 7. 

s I. “ Value at ptaee <6* i%me of 

dkipment.*'] — Held : the value inuat 
not be caiculaled at the coat price to 
the owner at the place where he bonebt 
tibecooda, but at the market value of the 
goods at the place & time of abipme&t. 
— Tdoxpsov V. CaxADiaN Parmr 
Rt. Go, (1922). 62 O. L B. 30S.— CAN. 

so. Goods ereeedino declared value — 
Shipper bound by declared vodue .] — 


Spohijc V. Cheat Nokthekn Ky. Co., 
[19251 .3 D. L. K. 302 ; [1025] 2 W. W. 
R. 30 Can. Hy. Cas. 186; 3.5 

B. C. R. 232.— CAN. 

PART IV, SECT. 2, SUB-SECT. 4.— B. 

p. .1 — TAMBt>I.I 

r. Obkat Inpian PKJ*iNari.A Rv. Co. 
(1027). 55 L. R. Ind. App. 57.— IND. 

e (p. 69) I. Mud be approved 

by Raihoav CommUdonerB unard — 
(Mve of proof of approval on ramner ^ — 
Bporle V. Grbat Northern Rv. Co., 
ri924I 4 T>. U R, 184 ; 3 W. W. U. 
136 ; 34 n. 0. R. 140.--CAN. 

e (p. 69) il. Mistake by totupany 

— Ueernery of deficiency tn frriyhl.h- 
Where a oousignmont of goods by 
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mistake accepted hy a railway at a 
crmcoKHioii rate wblrh was upplicnblo 
only to a puiticubir luJ riiatoriHr, 
liiHtoad of at the enlinary rate ani-Wc- 
able to that cIumh of maalH u(^ ordfoi; to 
the goods tariff . 6c l*> on* of tbr <an- 
ditiODB of toriHltfijira n< tbo railway 
reserved the rlglit of * r*>fiu‘aMurement, 
re-welghrueijt, i< < latwilUatien 3c re- 
cal* Illation of tnUH" ~ Uild : the 
railway could lau fully demand at the 
do'dlnation tb« d* fudency In freight 
fnJruilal*-*! at the * orrect rate. — SiaiiK- 
'lAHV Ok .'JiA'rfc Foil India v. Hauha s-j 
pmsAD (iy29), I. L. R. 62 All. «1 
IND, 

I (p. G9) I, -.1- 

Plrah Das «. East Indian liv. Co. 
(1927), I. L. It. 6 Pat. 718 IND. 
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Part V. — Carriage of Persons 


480. Add, Annotation : — ^Rofd. Phillips v. Britannia 
Hygenic laundry Co., [1023] 1 K. B. 630. 

402. Add. Annotation : — As to (2) Retd. Manchester 
Corpn. V. Parnworth (1920), 46 T. L. 11. 85. 

616. Add. Annotaiiona : — Consd. Brandon v. 
Osborne Garrett, [1024] 1 E. B. 648 ; The 
Paludina, [ 1 926] P. 40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1026), 96 L. J. P. 135. 

536. Add. Annotation Retd, Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 
(1920), 95 L. J. P. 136. 

649. Add. Annotation : ^ Retd. .Tones v. Great 
Western By. Co. (1030), 47 T. L. K. 39. 

560. Add. Annotation : — As to (2) Refd. Sharpe v. 
Southern lly. (1926), 133 I.. T. 693. 

560a. Warning not heard by passenger — 

Passenger asleep.] — Pltf. was a passenger on 
defts.’ railway 1^ G. by a train which arrived 
at that station while it> was stjll daylight. 


Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hear him. On waking 
pltf. realised that he was at G. station, & 
fearing that he might be carried on, got out 
in a huny without looking to see what he 
was steppmg on. There being a drop of five 
feet from the carriage floor to the ground, lie 
fell &, was injured : — Held : even if in the 
circumstances defts. wci*e negligent, of which 
the ct. thought there was no evidence, pltf.'s 
act in getting out without looking where ho 
was going was contributory negligence, & 
defts. were not responsiblc.—^SiiARPE v. 
SOUTOERN By. Co.. [1926] 2 K. B. 311 ; 94 
L. J. K. B. 913 ; 133 L. T. 693 ; 69 Sol. Jo. 
776, C. A. 

571. Add. Annotation : — Distd. Sharpe v. Southern 
By.. [1926] 2 K. B. 311. 


1 (p. 6'.)) ii. — .J— 

Snwo Nauaim V. East Inuiav Ht. 
(IDSST), 1. L. 11. 60 All. 240.~IND. 

n (p. 09) 1. 

Mason & Uwoh Piano (Jo. «. Canadian 
PAomo Uy, Co. (1908), 8 W. L. It. 
061 : 1 SuHk. L. It. 213 : 8 Cun. Ity. 
Cas. 3G9.~ CAN. 


n (p. 00) a. 

Secrktauy of State v. Giianaya 
Lal-Siu Kishan (1928), 1. L. It. 10 
Lab. 829.— IND. 


pp !. — When railuKiy 

«roh-rtrd.I— So lonir oa It Is ostabllsbed 
that the risk nnics, the forwardltig 
note, & the railway receipt refer to the 
particular consignment in Question, the 
milway oo. Is amply protected. — 
Muolji SiKKA & Co. V. Bengal 
Nagi'UH Uy. Oo„ Ltd. (1029), I. L. It. 
60 Colo. 1060.— IND. 


qq 1. .] — The 

word misconduct “ In a risk note 
suggests that a railway servant has 
been guilty of doing soracthlug which 
was inconsistent with tlio conduct 
required of him by tbo rules of tbe oo. 
In the absence of proof that there was 
any breach of duty by the railway 
servants or any infrln^ment of the 
rules which regulate their tonus of 
employment, no fair inforenoe of mls- 
oonduct could properly arise. — Bomuay 
Bakoda & Centual India Ry. Co. v. 
Najnaoau Spinning, Weaving, 6c 
MANUKAcyi’UJUNG Co. (1929), 1. L. U. 
64 ; Bom. lOG.— IND. 


rr I. Meaning of " ro6- 

6«rv.”J — Tlio word *' robbery *’ as used 
In lUsk Nolo U. Is not synonymous 
with ” theft.” &. therefore, where 
there Is no robbery from a running 
train, but theft only, deft, railway oo. 
is not absolved from liability by the 

S rovlso to the note. — Jai Naiuin- 
lACfuiMi Nakain V. Great Indian 
Peninsular Uy. Co. (1929), I. L. U. 
11 Lah. 168.— IND. 


rr a. * Meaning of deteriora- 

tion .] — The word “ deterioration ” in 
the risk note, form B., Sc in Hallways 
Act, B. 72, & Contract Act, s. 161 is 
wide enough to include depreciation in 
value of the goods on aoooont of a fall 
in the market price. — Great Indian 
I'ENINSULAR Uy, V. JUGUL Kl8H01«B 
Mukat Lal (1920), 1. L. R. 62 AB. 
238.— IND. 


sp. LiabilUj/ tor delay in delioerv-^ 
Meaning of deterioration .] — The word 
” deterioration ” in Railways Act, 
s. 77. includes loss In value owing to 
delay In dolivory & a fall in the market 
value of the goods consigned. Honoe, 


a suit for thu recovery of buch loss is 
not maintainable without the uotico 
nujulrod by the sect. — B iiaowan Das 
liACIlMl NAltAlN 0. BKNOALNAOPUU 
Railway (1929), I. L. R. 51 All. 895.— 
IND. 


PART V. SECT. 2, SUB-SECT. 1. 

483 1. Not liable for mere aceUleni — 
Jt]> ri from neglimnce or miacondm't .] — 
Mii.iii V . Canadian Pactkiu .steam- 
HiiipH, Ltd. (1926), Q. li. 66 8. C. 148. 
—CAN. 


483 ii. .)— MARCHBaSKAULT 

V. Canadian National Rys. (192G), 
g. R. 42 K. B. 356.— CAN. 

488 i. Caused by act of stranger. ] — 

Iran accident is due to the train leaving 
the motuls, primd Jane the railway cu. 
h guilty of uegllgenco. If an accident 
is caused to u train by evllly'disposed 

{ ioi'sous over whom the railway oo. 
md no control or any mason to antici- 
pate that they intended to carry out 
their dwigu in the sector in which the 
accident occurred, Ujo railway co. will 
not be liable for negligence or for 
damages. — Jkwan ItAM EiiBTiitY v. 
Kart Indian Ry, Co. (1024), 1. L. It. 
61 Calc, 861.— IND. 


490 if. Opening carriage 

door.] — W'hllo a stn^t car was hacking 
up to a platform which it had overrun, 
a passenger opened ono of tbe rear 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, stmek pltf., who was 
standing on the platform waiting for 
a car. The conductor was inside the 
car collecting faros, & had left the door 
unlocked & unguarded, although the 
motorman had Informed him that he 
was going to back up ; — Held : defts. 
were liablo. — Odkgaard e. Winnipeg 
ELECrRic (3o„ [19271 4 D. L. R. 387 ; 

1 1927 J 2 W. W. 11. 689 ; 36 Mon. L. R. 
692.- CAN. 


497 ii. Driver of omnibus stoop- 

ing eUmn to recover tickets on floor, f- 
Bhadley V. Bell Bus Go., [1928] 
N. Z. L. E. 204.— N.Z. 

512 i. Jet done in course of 

employment.] — Pltf., a passenger upon 
a south-bound oar of an oleotrio street 
ry. CO., got off at a stopping place. Sc 
crossing behind the oar, attempted to 
pass over the rails used by the north- 
bound can. & was struck by a oar & 
injured. She had followed tbe direc- 
tions given her by the conductor of 
the south-bound oar: — Held: pltf. , 
was entitled to recover. The way 
pltf . was dlieoted to take was dangerous i 


& Ihit) was known to the conductor. — 
Forhtku V. Toronto Ry. Co. (1921), 
67 1). L. R. 441 : 51 O. L. R. 136.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 3. 

k 1. Itye-law prohibiting 

passengers from riding on car plat- 
forms .] — Where It was proved that 
pltf. could not, by exorcise of reason- 
able nare, have avoided tbo accident, 
that there whs standing room Inside 
the (‘ar, but standing passengers 
prevented him fiom going in : — Held : 
pltf. was entitled to recover. — Kimk 
V. Hamilton Radial Klectrio Rv. 
Co. (1921), .'>0 O. L. 11. 113; 61 

I). L. li. 191 —CAN. 


PART V. SECT. 2, SUB-SECT. 5. 

p. Add *‘rev8d. (1920), 48 O. L. R. 
386 ; 19 O. 'W. N. 221.” 

p i. 2'rain stopping before reaching 
station — No duty to usxm passengers .] — 
Grand Trunk Ry. Co. of Cai 
MuitPHY, [19241 1 D. L. li. 460 ; 

H. C. R. 101 ; 20 Can. Ry. Cas. 

CAN. 

q I. .] — As long 

as the enti’anoe doors of a street oac 
are open while the oar is standing at 
a passenger landing place there is an 
Implied invitation extended to in- 
tending passenger to cutor the car. 
Sc it Ls the duty of the conductor in 
charge of tbe oar to alTord them a 
reasonable opportunity to do so in 
safety. He is therefore negligent in 
^vlng the signal to start the oar before 
the entrance doors are closed Sc all 
persons attempting to board tho car 
are safely on. — Wilson r. Win.vipeg 
Klkotkio Ry. Oo., [1922] 2 W. W. R. 
610 : 68 D. L. R. 617.— CAN. 

_ 1. Conductor not on plat- 

form..] — ^A tramway conductor, as the 
car was approaching a ” stop If 
required ” station, went on to tho top 
of the car to change tho screens which 
showed the destination of the oar. 
having satisfied himself that there was 
no ono who wished to board the oar. 
Sc that an elderly woman inside the 
car. the only passenger, showed no 
sign of wishing to got off. Tbe 
passenger, who thought she had given 
a signal to stop, stepped on to the 
footboard Sc was joltra off after the 
oar had passed the station. Sc was 
injured : — Held : no blame attached 
to tbe conductor. Sc the accident was 
duo to tbe fault of the passenger. — 
Gray v. Glasgow Corpn., (19261 S. C. 
967.— SCOT. 
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672. A.dd, AftnoUdion : — ^Refd. Sharpe^ v. Southern 
By. (1926), 183 L. T. 093. 

573. Add. Annotation: — Aa to (1) Consd. Sharpe 
0 . Southern By., [1925] 2 K. B. 311. 

578. Add. Annotation : — ^Apld. Broome v. Airar 
(1928), 138 L. T. 698. 


Alexandek V. City Ac South London By, 

I Co. (1928), 44 T. L. B. 460, 1). 0. 

603. Add. Annotation : — Aa to (3) Retd. Montreal 
I City V. Watt & Scott (1922), 128 L. T. 147. 
j 605. Add. Annotation : — Refd. Nunan r. Southern 


(1800), 30 J. P. 760. 


Midland By. Co. 


597. Add. Annotation : — Apprvd. de Apld. Letang 
V. Ottawa Electric By., [1926] A. C. 725. 

&98a. — ; — .] — ^Applt. met with an 

accident on reaps.’ property by using some 
slipjpery steps giving convenient access to 
their tramline. She sued resps. for damages. 
Heaps, contended tliat applt. liad been guilty 
of contributory negligence, & that the maxim 
“ Volenti non fit injuria ” applied to prevent 
her from receiving compensation ; — Held : 
unless resps., who had invited applt. to use 
the access & were bound to keep it reiisoiialily 
safe, established that she understood tlu 
extent of the danger which she was incurring 
Ac that she resolved to undei-take the risk, 
the defence of “ Volenti non fU mjuria ” 
failed. — Letano v. Ottaw'A Electkic By. 
(]o., [1926] A. O. 72.) ; 95 lu J. P. C. 153 ; 
135 L. T. 421 ; 42 T. lu B. 590, P. C. 

598b. Whether escalator dangerous.] — 


■ 609. Add. Annotation: — As to (2) Consd. Sharpe v. 
Southern By., [1926] 2 K. B. 811. 

620. Add. Annotations : — As to (1) Refd. Phillips 
r. Britannia Hygienic l*aundry Co., [1923] 1 
K. B. 539; McHowan r. Stott (1923), 99 
J.. .1. K. B. 357,1 

629. Add. Annotation : - Refd. Gaylor Ac Pope v. 

Davies, [1021] 2 K. B. 75. 

638. Add. Annotations Tiefd, Pratt v. Patrick, 
[1924] 1 K. B. 488; Jlnlliwcll r. Venabhs 
(19.30), 99 J.. .T. K. B. 

645. Add. Annotation : — Refd. Mi'rsey Docks A 
Harbour Board v. Pro< ter, 11923] A. C. 253. 
662. Add. Annotation : — Refd. Bully-Arnoll, etc. 

Co. r. IL, (1922] 1 K. B. 509. 

681a. Accident in booking-hall. ] 

Ho(.ki{s r. London, Midi.\nd A: S<'o'riieu 
I Hy. Co (19.39). Ki L. IL 2.3S ; 71 Sol. Jo. 

123 ; 91 .1. 1‘. .!«». l.-i.**). 

6S3a. Necessity for submission to Rates 

I Tribunal of schedule for standard season 


584 V. Passenger Oirotcn doum.] 

— Held : t hero wati uutfhflrunce on tho 
part of (lofta.* siTvantfl, &. liable 
in damages. — O uilday e. Winnipko 
J:ucctric Rt. Co . (10221 .3 W. W. K. 
408 ; 70 D. h. H. CAN. 

1 1 . Passenger stepping from moving 
car — Acruitm avoidable by exerctst of 
reasonable care by cxirrur.l — Griffin 
V. Capk Brktox Electric Co. (1021), 
63 D. L. R. 251 ; 55 N. 8. R. 10.— 
CAN. 

t II. /n ronlravention of bye- 

law. ) — field : a contruvonllon of an 
absolute statutory provision preciuded 
a claim for damages. — H ill v. Grand 
Trttvk Hv. (1082), 52 O. L. R. 
508.— CAN. 

u 1. IVM is dangerous condUion. J 

— Elliott v. Toronto Tkansforta- 
TioN Commission, (1027] 1 D. L. R. 
250 ; 32 Can. Ry. Cos. 200 ; 50 

O. L. R. 600.— CAN. 
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586 ii. .1 — Deft. CO. gratuitously, 

& for her own oonvenleuco, carried 
pltf. some four hundred yards past a 
station, where she was ailowed to 
alight. At this place the ground was 
not level. &: a person living along the 
line had been permitted for his own 
oonvonienco to lay down on the right 
of way a platform, one end of which 
rested on a plank. Pltf. descended 
safely to the platform, but in passing 
from It she foil & was injured, owing, 
as alleged, to some defect In the con- 
dition of the plank supporting it : — 
Held : the co. was not liable. — Bukke 
V. British Columbia Electric Ry, 
Co., Ltd. (1900), 7 B. C. R. 86. — CAN. 

592 il. .1 — Where a 

passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently used as a 
means of exit, but which was not in 
any way guarded, &, after leaving the 
plattonu. fell into an excavation in 
the railway oo.’s grounds 8c was 
injured ; — Held : the co. wore liable. — 
OLDiuoHT V. Grand TBUNk Ry. Co. 
OF Canada (1895), 22 A. R. 286.— CAN. 

sa. Wading room — Passage leading 
io “ Ladies Toilet *' — Unligbted dt un- 
locked door opening on to stairs to 
basement.]— Pltt.’B wife entered a 
pjcggag pi leading from a waiting room, 

J.S. 


above the oiitianre to which w«*ro the 
words “ Ladies 'rollet." *1 ho passago 
had thriH) doors leading otT it on tho 
loft. Tho first was appuiently that 
of a private ofliee, the sieond was 
markod “ Ladlos Toilet ” but was 
locked, A tho third, a fowfeet beyond, 
was slnudlng open, 'riiero was no 
ui title ml light in the passage, A tho 
daylight was waning. Dltf.’s wife 
passed through the open dootway ,S: 
liuiuudlately foil dowm a flight of stairs 
into the baHonient Isdow’, & was 
scvewly injured :-//< W • the thlid 
doorway was a tiap oi toneealed pliujo 
of danger, A was a pJno*^ to whU b pltf.'s 
wife might ri'asoiiably Imvo tsseu 
CApeeUid to go in tlie btdief, reasonably 
entertained, that she was ontlth'd or 
Invitml to do so. — Knowlfon v. 
H\dko Elkcihio Power (Jommihhion 
OI- O.vTAino, [1920) 1 V L. 11. 217 ; 58 
O. L. R. 89. - CAN. 


■d. Ihtors leading from — Duty 

of earner.) — The public cannot itssiimo 
that access is allowed through all the 
doors opening into or leading into or 
U-adlng out of a waiting room. When 
tho doors inUmded for public use aro 
iudicuted, failure to put on the other 
doors notices that ingress through 
them is forbidden does not amount to 
negligence ; on the contrary, the 
absence of any notice should put the 
public upon inquiry whether it should 
attempt to open these doors & to 
prooew further Into a place where it 
has no business. But, even if failuro 
to keep such doors locked may amount 
to negligence, the carrier will not bo 
liable for an accident to a passenger 
where the cause of tho accident was 
the passenger’s own want of caution in 
proceeding beyond such a door In tho 
dark & in a strai^ place. — Canadian 
National Ryb. Co. v. Lepage, (1927) 
3 D. L. 11. 1030 ; (1927) S. O. R. 575.— 
CAN. 


PART V. SECT. 2, SUB-SECT. 11. 

p i, .) — Tho form of 

contract or shipping order used by a 
ry. CO. In oonneation with tho trans- 
portation of live stock provided that 
an attendant Bboold accompany the 
shipment, but should not have t ho 
ngnt to travel free or at a rule less 
than the ^ordinary fare, unless he bud 
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signed the Hpeeial form of eoiitraet 
punted on the baek of (he Hhlppllig 
hill, whldi eoiitaliied limllatlonH as to 
claims for peihuual liijmles Hustului'd 
while travelling. In an action In 
recover diiiuages for IniurioH during 
transportation, due to the negligencMi of 
(he ry. eo.’s soi vants ; - Held : the fact 
that ttie attendant hud not paid uiiy 
fam w'uM due to the fm t that ttio ry. 
eo.’s agent made no attempt to collect, 
(he fare, He (he ry. ro. was msponslblu 
foi (he omission , tho attendant was 
a (ull>fai*e paaseiiger Hi not a trespixuser 
He was entitled to recover dumagns. — 
STKWAitr w. Grand Trunk J’aoifio 
By. (k>., ri92t) 1 I). L. R. 881 ; 1 
W. W. R. 473.- CAN. 


PART V. SECT. 2, SUB-SECT. 12. 

■m . I 'nssenger staiuilny on platform of 
moving ear.) - A passenger who leaves 
his seat in a trai iwuy car He goes on to 
the platform, while tlie our is In iiiotlon, 
is not ntNieKHatlly guilty of ooritrlbutory 
nogllgeiire should he meet with an aocl- 
dent while on the platform, the question 
depending lu each oosa upon the par- 
ticular elrcumstanees. — Buchanan v. 
Glvsuow Corpn., 11921) 8. O. 658.— 
SCOT. 

PART V. SECT. 8, SUB SECT. 1. 

651 ill. Another route 

adopted — fAabilily for exreos fare.] - 
A passenger after purohasing u ticket 
from Agra to M. via Aligarh He G. 
discovered that if he travelled b(>yond 
Aligarh He via G. he would leaeh his 
destination more quickly than by the 
route Indicated on the ticket, ulttioiigh 
he would bo travelling by a longer 
route. Ho did travel oceoidlngiy He 
on arrival at M. be was mudi io pRy 
excess fare. On suit for r**fund ■ — 
Held : Indian Railways Gou<.hJiig 

Tariff, r. 01, applied to a pusHcngor who 
was found truvilllog, cither in- 
tentionally or by mistake, by a route 
other than that indirated on the ticket 
He not to a passenger who hod andvod 
at Ids destination, & the cose w'us 
I govermd by r. 63 & tho excitss faro 
I was Justlllod. — ftETRETAJiY OK Smii. 
fOK India in Councii. r. M( 
MANOiim(i928),I.L.R.51 All :vn.— 

, IND. 
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tickets.] — Re Standard Charges Schedules, 
No. 1823a, po 9 t. 

688b. Season ticket rates — Continuation ofr— 

1921 Act, 8. 84.] — Southend Corpn. v. 
Ix)NDON Midland & Scottish Ry. Co. 
(1027), 19 By. & Can. Tr. Cas. 216. 

684. Add, Annotations: — Consd. Fagan v. Green 
& Edwards (1026), 70 Sol. Jo. 186. Reid. 
Nunan v. Southern Ry., [1024] 1 K. B. 223. 

685a* Railway company — Whether applic- 

able — Action under Fatal Accidents Act, 
1846 (c. 98).] — Where a paesengor by rail- 
way, who has agreed witn the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum. — 
Nunan v. Southern Ry. Co., [1924] 1 K. B. 
223 ; 03 L. J. K. B. 140 ; 130 L. T. 131 ; 40 
T. L. R. 21 ! 68 Sol. Jo. 130, C. A. 

Aimotatione .'—Ooni^. 'I’hompson r. L. M. 8c S. Ky. (1920), 

08 L. J. K. li. Girj. Mentd. Venn v. Tedoaco, ll02<ij 2 K. B. 

227. 

685b. Injury on journey by special 

train.] — Pltf. was engaged os a workman 
by contractors to the Ministry of Health for 
the construction of a road near H., &> the 
Ministiw made with deft, railway co. MTonge- 
ments for a special train to take pltf. & otlier 
men from (\ to H., a distance of twenty-six 
mi^es. Pltf. received from his employers a 
voucher which was addressed to the baking 
clerk & which containe<l these vords ; ** On 
surrender of this voucher please supply the 
boainr with a return workman’s ticket to H. 
by any ordinary workman’s train without 
payment. This voucher is only available 
by workman's train.” The voucher, on 
presentation at the booking oHlcc, was ex- 
changed for a ticket. One side of the ticket had 
on it {inter alia) the words ; ” tSeo back. Work- 
men. By special cheap train for the * working 
clasBOs.’ ” On the other side were {inter alia) 
the words : ” This ticket is issued subject to 
the bye-lAw.s, rules & reflations of the Man- 
aging CJommittoc,” & “This ticket is issued 
subject to the conditions mentioned in the 
Managing (Committee's Act (62 & 63 Viet, 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The liability of the co. is 
limited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
particular railway within twenty miles of 
Jjondon, & limited the co.’s liability to £100, 
subject to certain conditions. Pltf. was 
injured by a collision between liis train & 
another train. In an action lor damages 
defts. admitted negligence, but contended 
that the issue of the ticket created a special 
oonbraot between themselves 6c pltf. whereby 
their liability was limited to £ 1 00. The ct. found 
that pltf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the piarticular 
journey Held : although the ticket the 


conditidns on it had been drafted as a{>plicable 
to a journey by a train coming under the co.'s 
private Act, 6c contained no i^erence to such 
a journey as pltl.'s by a special train to a 
destination beyond twenty nulee from London, 
yet, in the case of a passenger in the position 
of pltf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, 6c pltf. could recover no more 
than that amount. — ^EI earn v. Southern Rt. 
Co. (1925), 41 T. L. R. 306, 0. A. 

. Time limit for making claim.] — Pltf. was 
received by defts. under a contract to be 
carried in one of their steamships. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, dam^e or delay 
to a passenger or his baggage arisii^ from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might have been caused by 
the neglect or default of the shipowners’ 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
three days after the passenger should be 
landed from the steamer at the termination 
of her voyage. In the course of the voyage 
one of pltf.’s hands was Injured by reason of 
tbe negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time liimted by the contract : — 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejusdem generis rule, the clause did not absolve 
defts. from liability for pitf.’s injury ; (2) as 
pltf. had failed to give any written notice of 
his claim within the time prescribed by tbe 
contract, he was not entitled to recover. — 
Jones v. Oceanic Steam Navigation Co., 
[1024] 2 K. B. 730 ; 03 L. J. K. B. 1063 ; 132 
L. T. 207 ; 40 T. L. R. 847 ; 60 Sol. Jo. 106 ; 
16 Asp. M. L. C. 482. 

689. Add, Annotations : — Raid. Nunan v. Southern 
Ry. (1023), 130 L. T. 131 ; Hearn v. Itouthem 
By. (1925), 41 T. L. B. 306. 

096. Add. Annotations: — Consd. Thompson r. 
L. M. & S. Ry. (1929), 08 L. J. K. B. 616. 
Retd. Nunan v. Southern Ry. (1028), 180 
L. T. IBl. Mentd. Anchor Line (Henderson) 
t>. Dundee Harbour Trustees, Ellcrman Lines 
V. Dundee Harbour Trustees, Thomson, 
Shephard t. Dundee Harbour Trustees (1022), 
38 T. L. R. 200. 

695a. Conditions ascertainable by 

reference to time-table.] —Pltf., who could 
not read, liad an excursion ticket taken for 
her by her niece on tbe face of which were 
printed the words : ” Excursion. For con- 
ditions see back ” ; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft, co.’s time-tables 6c 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the com- 
pany’s current time-tables. The time-tables. 


PART V. SECT. a. SUB-8B(7T. 6. ! WiixiAMSON t> NciVXB OF 8coti.4lnZ). | D. L. R. 614 ; (1983] 2 W. W. R. 320. 

688 V. — — .1 — Hdd: in Navigation CJo., (1916) O. ' —CAN. 

vl«w of tho fiinallnsciB of the type in — SCOT. j « i. p. Ebickson tr," Canadian 

wtilch the oomlltlon was printed & the PAcmo Rr. Oo., Walstbad 9, Caka- 

absonoeof aui do vice to draw attention 1 qi. — Obano , dian Pacific Rt. Oo. (Saak.), [1928 

to it, dt'fU. had not taken reasonable , Trunk Pacific Ooast 8.8. Oo. e. 1 D. L. R. 29 ; (1937] 3 W. W. R..749. 

means to bring It to pursuer’s notloe. — I Simpson (1928). 63 8. O. R. 801; 65 . — CAN. 

338 



Yol. Vm. — Canian. Oasea 896a--8S7a. 


which could be obtained for sixpence each, 
stated : ** hlxcnrsion tickets . . . are issued 
subject to the general regulations & to the 
condition that the holders . . . wball have 
no rights of action against the co. . . . in 
respect of . . . injury (fatal or otherwise) . . . 
however caused.*’ A special jury found that 
an accident to the pltf. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. & answered “ No,” & 
awarded damages. Argumtmt was then 
allowed whether the jury could so find, & it 
was held that as. a matter of law when the 
ticket was accepted the contract was com- 
plete, & therefore there was no evidence on 
which the jury could find as they did : — Held : 

( 1 ) the fact that pltf. could not road did not 
alter the legal position ; she was bound by 
the special contract made on the excursion 
ticket on the acceptance of the ticket ; A the 
indication of the special conditions by 
I'eferenco to the time-tables was bullicient 
notice of their exist (‘nee & <:‘ontents ; (2) the 
question put to the jury for the sake of con- i 
vcnienco as to reasonable notice must be j 
determined upon the law applicable to the 
conditions upon which thet icket was issued, 
those conditions negatived the right of pltf. 
to recover damages. — Tiiomi'son v . London, 
Midland A Hcottish lly. <Jo., 11030J 1 K. B. 
41 ; 08 L. J. K. B. 616 ; 141 L. T. 382, C. A. 

695b. PlaintlfT unable to read.] — 

Thompson v. IjONDOn, Midland Scottish 
lly. Co., No. 693a, ante. 

695c. Whether question of law or 

fact.J — T hompson v. London, Midim-nd A 
ScorriHii Jly. Co., No. 695a, ante. 


696. Add. Annotation .* — Refd. Walpole v. Canadian 
Northern By., [1923] A. 0. 113. 

703a. .] — ^Mbtropolxtan By, Co. v. 

Great Western By. Co. (1886), 3 T. L. U. 
113. 

704. Add. Anmiediems : — Refd. Paterson Zochonis 
V. Elder Dempster, [1923] 1 K. B. 420 ; 
Pratt V. Patrick, [1924] 1 K. B. 438. 

724. Add. Annotation : — Aa to (1) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429. 

725. Add. Annotation : — Refd. Baker v. Dalgloish 
Steam Shipping Co. (1921), 126 L. T. 482. 

764. A{ld. AnnoUUion : — Refd. Poland v. Parr, 
[1927] 1 K. B. 230. 

765. Add. Annotation Refd. Poland v, Parr, 
[1927] 1 K. B. 236. 

776. Add. Annotation : — Refd. Percy v. Glasgow 
Corpn., [1922 ] 2 A. C. 299 ; Fislu'r r. Old hum 
Corpn., [19301 2 K. B. 361. 

777. Add. Annotation: — Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

781a. .] — Where a passenger on a 

tram car makes a sulllcicnt A proper tender 
of his fare & the conductor mistakenly 
refuses to accept it A has him arrested under 
a bye-law, which authorist‘8 the conductor, 
if a pa.s8enger’s name or residence is unknown 
to him, to have the piissenger arrested for 
evading payment, the conductor’s employers 
are liaiile fur the act of the conductor, whether 
he was or was not aware of tlie name A 
residence of the passenger, inasmuch as the 
conductor’s act, although done naistakonly, 
is an act within tliu scope of his employ- 
ment. — J’KKOY V . Clasoow Corpn., [1922] 
2 A. O. 299 ; 91 L. J. P. C. 187 ; 127 L. T. 
601 ; 86 J. P. 201 ; 38 T. L. H. 722 ; 66 
8ol. Jo. 666 ; 20 L. G. U. 606. 


Part VI. — Carriage of 

804a. Luggage put In luggage van — By order of i 
official.] — Ehinger v. South-Eastkhn A ' 
Chatham By. Co. A Pi/ijlman Car Co., Jjtd., < 
No. 851a, post. { 

810. Add. Annotatwn : — Generally. Mentd. Com- I 
pania Martiartu v. Boyal Exchange Assce., 
[1923] 1 K. B. 660. 

811. Add. Annotations: — Aa to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewie Steam Navigation Co. v. Paterson, 
2jOchonis, [1924] A. 0. 622 ; Pratt v. Patrick, 
[1924] 1 K. B. 488; BalUweU v. Venables ' 
(1930), 99 L. J. K. B. 353. 

813. Add. Annotation : — ^Rofd. Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 


Passengers’ Luggage. 

Navigation Co. v. Paterson, Zochonis, [1924] 
A. C. 522. 

823. Add. Annotation : — Aa to (3) Folld. Voeper v, 
G. W. By. (1927), 137 L. T. 620. 

827a. Luggage put In compartment by porter — 
Passenger travelling In another compart- 
ment.] — Pltf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment A travelled in 
another pari of the train, third class, with 
some friends whom ho found on the train. 
At the end of the journey pltf.’s suit-case* 
could not be found. In an action against 
the railway co. for ite value : — Held : as the 
railway failed to discharge the onua 


PART V. SECT. 6. SUB-SECT. 1. 

•o. PuUino ccmmtmioation cord — 
Defences — Compartment overcrowded.}— 
A railwar pofiaenger who pulls the 
emergency onsln because be finds the 
compartment crowded beyond the 
prescribed limit commits no offence 
under Indian Hallways Act, 1890, 
s. 108, merely because he does so for 
the additlouaJ reason of obtaining the 
names of certain passengers who used 
abusive language towards him. — 
Emperor v. Popatlal Biiaicuavd 
(1999). I. L. II. 5i Bom. 326.— IND. 


PART V. SECT. 7. 

b J- Uejustd to obey con- 

ductor — Request unreasonable — Comer 
j liable.] — Kainss v. British Columbia 
Eijcctkic Ry. Co. (1921), 70 D. L. ll. 
! 738 ; 30 B. C. U. 340.— CAN. 

I g 1. Removal exposing pas- 

1 eenger to danger— Varner ludAe ,] — 
1 Howe e. Niagara 8t. <’ATHAHiNES & 
Torovto kt. Co , (1925J 2 D. L. H. 
ll.*; : 30 Can. lly. Cas. 95 ; .06 O. L. it 
202 ; rersp., (1924] 4 1). L. K. 339 ; 56 
* O. L. 11. 387.— CAM. 


ml. Removal ejrpoitlng pas- 

senger to danger — (’umer Uable.)r— 
Hows V. Niagara St. Caiilarinbs 8c 
TORON'ro IlY. Co, I1925J 2 D. L. B. 
115; 30 Can. lly. ('as. lib ; 66 O. L. R. 
202.— CAN. 

) PART VI. SECT. 8. SUB-SECT. 1. 

o i. b'enl hack by relummo 

steamer after arrival at destinatbm 
! Carrier luMe.\ — Smith v. Cnjos 
S.rt. f'o. (1922), 68 D. L. K. 4M 
CAN. 
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of proving that the lose of the hand 
arose by reason of the negligence oi 
passenger, pltf. was entitled to recover. — 
vosPBB V. Great Western Ry. Co., [1028] 
1 K. B. 840 ; 97 L. J. K. B. 61 ; 137 L. T. 620 ; 
43 T. L. R. 738 ; 71 Sol. Jo. 605, D. 0. 

880. Add, Annoialions: — As to (1) Refd. Ehinger 
V. S. E. & C. By. A Pullman Oar Co. (1622), 
38 T. L. R. 678; Vosperv. G. W. Ry. (1927), 
137 L. T. 620. As to (2) Refd. Ehinger v. 

S. B. & 0. Ry. A Pullman Car Co. (1922), 38 

T. L. R. 678. As to (3) Consd. Ehinger v. 
8. E. A C. Ry. A Pullman Car Co. (1922), 38 
T. L. R. 678. 

881. Add, Annotation : — Generally, Retd. Vosper 
V. G. W. Ry. (1927), 137 L. T. 620. 

888a. 8. P, Harrison v. Great Western Ry. Co. 
(1876), 39 J. P. 312. 

861a. .1 — Pltf., who was a pas- 

senger with a ticket from Paris to London 
via Dover, A; thence by the railway of deft, 
railway co., took an additional ticket from 
the second defts., the Pullman Car Co., for 
a Pullman car forming part of the train 
between Dover & lx)ndon. The l*ullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers* luggage, 
A that CO. did ^1 that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover p^tf. took a seat in the 
Pullman ear, but an oiTlcial refused to allow 
her to take her suit-case with her A directed 
a porter to put it In the lugga; vestibule 
at the end of the car. Inhere was no evidence 
in whose employment the ofllcial was, or as 
to the exact I'elationship between the two 
deft. COS. On the arrival of the train in 
London the lu^ogo was unloaded by the 
Pullman car omcials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. ; — Held .* as a railway co. contracted 
as insurers of passengei's’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care. 


if any, by the Pullman Car Co.’s officials in 
unloading had contributed to the loss, the 
Pullman Car Co. were not liable. — ^Ehinger 
V. South-Eastern A Chatham Ry. Co. A 
Pullman Car Co., Ltd. (1922), 38 T. L. R. 
678 ; 66 Sol. Jo. 633. 

851b. .] — ^A special contract, 

entered into between a shipowner A a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage “ under any circumstances 
whatsoever^’: — Held: such a stipulation 
covered the case of wilful default A mis- 
feasance by the shipowner’s servants. — 
Taubman V. Pacific Steam Navigation Co. 
(1872), 26 L. T. 704 ; 1 Asp. M. L. C. 336. 
AnnotoHone : — Ck)iUld. Price v. Union Lighterage Go. (1904), 
73 L. J. K. B. 222 ; Travers v. Ooper, (19161 1 K. B. 73. 
Reid. The Pearlmoor. [1904] P. 286. 

852. Add. Annotation : — Generally, Refd. Albe- 
marle Supply (3o. V. Hind, [1928] 1 K. B. 307. 

853. Add. Annotation : — Apld. Thompson v. L. M. 
A 8. Ry. (1029), 08 L. J. K. B. 615. 

867. Add. Annotaiion: — As to (!) Refd. Brown v. 
Harrison, Hourani v. Same (1927), 137 L. T. 
549. 

858. Add. Annotations : — Consd. Werner v. Dot 
Bergonsko Dampskibsselschaft (1026), 134 
L. T. 673. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Co. V. Patcu-son, Zochonis, [1924] A. C. 
522. 

868. Add, Annotatio7ia : L. A N. W. Ry. 

i». Ncilson, [1922] 2 A. C. 263 ; Nunan v. 
Southern Ry., 1 1923] 2 K. B. 703 ; Buerger 
V. Ounard S.H. Co., [1925] 2 K. B. 646 ; The 
Refrigerant, [1026] l\ 130. 

866. Add. Annotations : — Consd. Ehinger v. S. E. 
A C. Ry. A Pullman Car Co. (1022), 38 
T. L. R. 678. Apld. Hearn v. Southern Ry. 
(1925), 41 T .L. R. 305. Consd. Thompson v. 
L. M. A S. Ry. (1029), 98 L. J. K. B. 616. 
Refd. Nunan v. Southern Ry., [1923] 2 K. B. 
703. 


Part VII. — Carriage of Animals. 

885. Add Annotation; — Refd. G. N. Ry. v. L. E. P. Transport A Depository, [1922] 

L. E. P. Transport A Depository, [1923] 2 2 K. B. 742. 

K. B. 742. 898. Add. Annot€Uion : — Refd. G. N. Ry. v. 

L. E. P. Transport A Depository, [1022] 

890. Add. Annotaiion : — Refd. G. N. Ry. v. 2 K. B. 742. 


Part VIII. — Carriage of Explosives and Dangerous Goods. 

895. Add. Annotation: — Consd. G. N. Ry. v. 806. Add. Annotations : — As to (1) Consd. G. N. 
1j. E. P. Transport A Depository, [1922] Ry. v. L. E. P. Transport & Depository, 

2 K. B. 742. [1922] 2 K. B. 742. As to (2) FoUd. G. N. Ry. 


PART VI. SECT. 8. SUB-SECT. 4. 

dt. Special contract.]— Jleid : It 

was a valid answer to pltf.’s action 
that she had asHontod to he bound by 
the contract rollevittfr the carrier from 
liability. — B'bnnkll v. Monthrai. S.S. 
Co. (1876), 6 Nfld. L. 11. 184.— NFLD. 

d ii. Condruction ,} — 

Dixon v . RicnauBO Navioation <5o. 
(1889), 18 8. C. U. 704.— CAN. 

• I. .] — HeJd : pltf. waa 

bound by the oondlUons. — ^woon r. 
AlXAN (1880), 18 N. S. K. (1 R. S: Q.) 
477 ; affd. (1882), 16 N. 8. R. (3 


R. & G.) 211.— CAN. 

855 ill. Jnextterienced 

traveller.] — Held: pltl., a woman of 
scant education & unaooustomed to 
travel, was entitled to recover from 
deft. CO. notwit hstandinx a clause on 
her ticket liraitlnir d3ts.‘ liability, 
as the clause had boon waived, & there 
was a special controct. — T oijchton r. 
OUNABU S.S. Go., (19941 3 D. L. R. 
.S5.6 ; 2 W. W. R. 927 ; 33 B. C. R. 

' 661.— CAN. j 

I PART VII. SECrr. s. 

< w i. Animals dytne of arsenic { 


poisoning.] — ^Action against deft, ry 
00 . dismiss, as there was no evidence 
connecting the oause of Injury with 
any alleg^ negligence, A the cause of 
the damage was purely a matter of 
spooulation. — Turner v. Canadian 
Pacific Ry. Co., (1929) 2 W. W. R. 
868 : 66 D. L. R. SI.— CAN. 

b i. Unless ttritten n/Aiee of 

claim given at point of detivery .] — 
Kmoht-Watson Ranchino Go. r. 
Canadian Pacific Rv Go.. (19211 
3 W. \V. R. 788 ; 62 D. L. B. 601 ; 
16 Sask. L. R. 1.— OAN. 
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V. lu E. P. Transport & Dopository, [10221 
2 K. B. 742. As to (3) Retd* Transoceaoica 
Soc. Italiana di Navigazione v. Shipton. 
[19281 1 K. B. 81. 


896a. .] — Great Northern By. Co. v. L. E. P. 

Transport & Depository, lyro., No. 234a, 
ante. 


Part IX. — Measure of Damages 


905. Add, Annotation : — Retd. Patrick v. Kusao- 
British Grain Export Co., [1927] 2 K. B. 
535. 

910. Add, AnnoiatUma Consd. Patrick v. Russo- 
British Grain Export Co., [1927J 2 K. B 635. 
Apld. Re Hall & Pirn’s Arbitration (1928), 189 
L. T. 50. Retd. Pinnock v, Lewis & Peat, 
[1923] 1 K. B. 090: Riley v. Brown (1929), 
98 L. J. K. B. 739 ; llerbert (3ayton A Jack 
Waller, Ltd. v. Oliver, [1930] A. l\ 2U9; Dobell 


((J. O.) A Co. r. Barber Ac GaiTatt (1980), 47 
T. L. R. 00. Mentd. Hall v. Pirn (1920), 32 
Com. Cas. 40. 

918. Add. Annotation: — As to (1) Retd. Patrick 
V. Russo-British Grain Expoit Co., [1927] 
2 K. B. 535. 

930. Add. Annotation : — Retd. Aronson v. Molga 
llolzindustrie A./O. Leningrad (1927), 32 
Com. Cas. 270. 


Part X. — Statutory Control 

064a. Side entrance to — Refusal to re-open.] — In | 

docidng an ap|)lication for the provision of ‘ 
reasonable facilities under 1854 Act, s. 2. &> 
of reasonable facilities & conveniences under 
1921 Act, s. 16 (1), the ct. must be satisiied 
that in refusing such facilities & convcnienccb 
the railway co. are acting without due regard 
to the proper discharge of their obligations. | 

& the facility or convenience asked for will 
not bo ordered where it is only for the benefit 
of a special class of persons who fonn a small 

P roportion of the travelling public. Where , 

» is sought to restore a former convenience 
& conditions have changed, there is nothing 
in the fact that it was afforded before, As the 
question will be decided on its merits. i 

Therefore where an application was made ' 
for an order for the re-opening of a sub- , 
sidiary side entrance to the station of the 
Midland Ry. Co. at N. which had been closed 
in pursuance of a general policy of “ closed ” 
stations adopted by the co., & it was shown 
that only 1 0 per cent, of the passengers using 
the station, who were mainly season & weekly j 
ticket holders, would be luely to use such ^ 
entrance, &> that no general public incon- | 
venience existed, the ct. refused to make any I 
order. — Nottingham Ooupn. v. Midland | 

Ry. Co. (1922), 128 L. T. 639 ; 67 Sol. Jo. I 
404 ; 21 L. G. R. 71 ; 17 Ry. Ac Can. Tr. i 
Cas. 72. 

955. Add. Annotation : — Consd. Nottingham | 
Corpn. r. Mid. Ry. (1922), 128 L. T. 639. ! 

958. Add. Ajinoiaiion : — As to (3) Consd. Netting- * 
ham Corpn- v. Mid. Ry. (1922), 128 T. 539. 

960. Add. Annotation: — Retd. B<siriieinouth- I 
Swanage Motor Road & Feriy (\». v. Ifarvev 
& Sons, [1930] A. C. 549. 

976a. Refusal to accept privately owned 

wagons.] — Where a railway co. is always ready 
to provide an adequate supply of wagons for ) 
the conveyance of coal from stations on their , 
system, their refusal of an application that 
they should accept privately owned wagons > 


of Carriers’ Business. 

docb not conniitutc a refusal to afford itiason- 
nble facilities for the receiving, forwarding, & 
4lelivc*ry of inilTIc on their niihvay, or the 
8ubj<‘cii(jn of appeis., or of th(* traffic in 
which llu‘y are inlereHt.<*d, to undue or un- 
rcfisonable prt judice or disadvantage.— CliAit- 
uiNGToN, Oaiidnkii, Lockictt & Co., Ltd. V. 
Hoi'TiiEiiN Ry. Co. (1920), 42 T. L. R. 758; 
19 Ry. & (’an. Tr Cas. 1. 

980. Add. Annotation : -Asto (\) Consd. Charring- 
ton, Gardner, T.uckett r. Hoiilhern Ry. (1920), 
42 T. L. R. 758. 

1010a. To continue former tacilltles — Pending 

decision as to rights of parties.] — Upon an 
application for an interlocutory in) unction 
onleririg that certain fturnor Wilitles for 
receiving A running through passenger 
roaches should be continued pending a 
decision as to the rights of the parties ; — 
Held : this not being an application to 
restrain a threatened act, regard should be 
made to the balance of I'onvonience, At upon 
the facts, no intt*rIoeiitory order should be 
made. — Okeat Central Ry. Co. v. IjONdon 
& North Western Hy. Co. (1922), 17 Ry. & 
(’an. Tr. (’as. 89. 

1015a. Necessity for submission to Rates 

Tribunal of schedule tor standard workmen's 

fares.]— /fe Standard Charges Schedules, 
No. 1323a, post. 

1025. Add. Citation Bvb nom. R. v. Railway 
C oMRH., 46 J. P. 35. 

1043a. Amount fixed so as to allow rebate to be 
made.] — Coal was conveyed from i wo 
collieries over the lines of three railway cos. 
at a rharge €*qual to the rate by an alternative 
route. A through rate was ultimately fixed 
at a sum of 2d. per ton in excess of the original 
charge, in order to allow one of the cos. to 
make a rebate of that amount in accordance 
with its practice with respect to other coal 
traffic. The new rate having been with- 
drawn, an application was made for a through 
rate equal to the original charge : — Held ’ 


PART X. 

For cases derided by the Board of Bailway Ckimmksloneni (or Canada. •<«, gtneraUy, Railways, Vol. XXWfH*. 
pp. 254-250. 375-378. 
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(1) the question of rebate had been rightly 
excluded in fixing the amount of the through 
rate ; (2) the tlailway Conirs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
— Glenavon Garw Collieries* Ltd. v. 
Rhondda & Swansea Bay By. Co., Great 
Western Ry. Co. & Barry Ry. Co. (1916), 
le Ry. & Can. Tr. Cas. 66, 0. A. 

1049a. Applicants not performing 

functions of ordinary railway company.] — 
Stocksbridgb By. Co. v. Great Central 
Ry. Co. (1909), 13 Ry. & Can. Tr. Caa. 386. 

1051a. Congested route — Alternative route 

available.] — H eld: ( 1 ) the proposed route was 
reasonable, & it was not sumcient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available ; (3) although an arrange- 
ment between railway cos. might be shown 
to bo very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment. — Dearne 
Vaixey Ry. Co. v. Great Northern By. 
Co. Great Central Ry. Co., Lancashire 
& Yorkshire Ry. Co. v. Great Northern 
Ry. Co. & Great Central Ry. Co. (1914), 
16 By. & Can. Tr. Cas. 202. 

1058a. Terminal oosts.] — Deabni? Valley 

Ry. Co. v. Great Northern By. Co. & 
Great C'kntral Ry. (Jo., Lancashire & 
Yorkshiiie Ry. Co. v. Great Northern Ry. 
Co. & Great Central Ry. Co., No. 1061a, 
ante. 

1060a. Payment of rebate to trader.] — 

Glenavon Garw Collieries, Ltd. v. 
Rhondda & Swansea Bay Ry. Co., Great 
Western By. Co. & Barry Ry. Co., No. 
1043a, ante. 

1080. Add. Annotations : — As to (4) Refd. Bourne- | 
mouth-iSwauage Motor Road & Perry Co. v. I 
Harvey, [1929] 1 Oh. 680; Parnworth v. \ 
Manchester Corpn., [1029] 1 K. B. 633. ' 
Generally^ Mentd. Brocklebank v. R., [1924] i 
1 K. B. 647. 

1096a. Regulation affeotlng one class of goods 

only — Lower rate necessary In pubUo Interest.] 

— Port op Manchester Warehouses, Ltd. 
V. CuESUiRE Lines Cokmittbb, Great 
Central Ry. Co. & Great Northern Ry. 
Co., No. 1219a, poet. 

1098.' ddd. Annotation: — As to (1) Refd. York 
Corpn. V. Leetham, [1924] 1 Ch. 657. 

1166a. Rebate on sidings rate.] — Upon a com- 
plaint of undue pi^erenoe it was admitted 
that appets., whose works at 8. were connected 
by a pnvate siding with defts.’ railway, paid 
the same rates as if their traffic us^ that 
station, wliile two of their competitors, whose 
respective works at B., ten miles from S., 
were also connected by pnvate sidings with 


defts.* railway, received a rebate of _ . 
I>er ton off tne B. station rates on traffic 
similar to that of appets. Appete. called no 
evidence. The railway co., while submitting 
that the ontis of proof had not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Fidcock principle 
with the object of showing that the value of 
the private siding services rendered to appets. 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appets.* com- 
petitors at B. after allowing for the rebate : — 
Held.* without deciding whether the onue 
had shifted to the railway co., but indixiing 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the respective rat^, & there was no pre- 
ference of appets.* competitors. — Prenticb 
Brothers, Ltd. v. Loioion & North Eastern 
By. Co. (1926), 18 Ry. & Can. Tr. Cas. 177. 

1169. Add. Annotation : — As to (8) Refd. Charring- 
ton, Gardner, Lockett r. Southern Ry. (1926), 
42 T. L. R. 758. 

1171. Add. Annotation : — ^Refd. Prentice v. L. A 
N. E. By. (1926), 18 Ry. & Can. Tr. Cas. 177. 

1175a. Adoption of exceptional rates.] — 

Port op Manchester Warehouses, Ltd. v. 
Cheshire Lines Committee, Great Central 
By. Co. & Great Northern By. Co., No. 
1377a, poet. 

1184. Add. Annotation : — Ae to (1) Consd. Port of 
Manchester Warehouses v. Cheshire lAnes 
Committee, G. C. Ry. & O. N. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 64. 

1193. Add. Annotaliona : — Ae to (1) Consd. Prontice 
V. L. & N. K. By. (1926), 18 Ry. A Can. Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
, houses V. (Jheshiro TJnes Committee, G. C. Ry. 

1 & G. N. Ry. (1922), 17 By. A Can. Tr. Can. 54. 

I 1219a. Injunction — Rate quoted but not 

actually made.] — Appets. were owners of a 
bonded warehouse situated in TralTord Park, 
Manchester, m close proximity to, but not 
on, the premises of the Manchester Ship 
CJanal Co. The latter co. also owned a similar 
I warehouse within their dock area at Mon- 

I Chester. A large consignment of cigarettes 

1 was conveyed over the Ship Canal to appets.’ 

I warehouse, A waa thence consignod to Inndon 

over the railways of resp. cos., who charged 
I a rate of 107s. per ton in two-ton lots, this 

' being the ordinary Manchester town rate, 

I whereas for simile traffic consigned from 

i the warehouse of the Ship Canal Cu. they 

quoted a rate of 54s. 6d., the latter being the 
I Liverpool to London rate, which was governed 

I by competitive shipping rates. Upon a 
complaint that the Manchester Ship Canal 
€k>. were being imduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester A Liverpool being in 
competition, the lower rate was necessary io 


part X. SECT. 3, sub-sect. 2— A. 

ta. Claesifieatiain caiuting preferenct.— 
Validity of bye’law .] — Hr Govemmont 
KaHwayH Aoi, 1912, b. 24. tho (Mmra. 
are empo\^('red to demand tolls lu 
respect of tfoods carried upon the rail- 
ways, but suhjiet to the provisions of 
the Aot, such tolls shall be oharfied 
equally to all persons. & after the same 


rate in respect of all goods of the same 
desorlptlou . — Utld : certain bye laws 
made in pursuance of the Act, which 
classified imported galvanised 4ron in 
a dlfleront (dass to iron of a similar 
nature manufactured looally, 3c which 

E rosoribed a toll of a higher rate for the 
uported than for locally manufactured 
iron of the nature referi^ to, were not 
ultra circs.— HABPr*B, Ltd. v. Railway 
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order to secure lor Manchester in the public 
interest trat&c which otherwise would go to 
liverpool, & t^t the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town &, Manchester 
Port rcspectivel;if^ was to draw a line between 
goods on the prehiises of the Ship Canal Co. 
^ those which had passed out of the control 
of that co. : — Held: (1) botli rates were 
properly charged under the circumstances, & 
the difference between them was justified ; 
(2) where a railway oo. quotes a rate con- 
stituting an undue preference ds osseits a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made. — Pout of Manchbstea Warehouses, 
Ltd. V. Cheshire XiiNEs Committee, Great 
Central By. Co. & Great Northern By. 
Co. (1922), 17 By. & Can. Tr. Cas. 64. 

1286. Add, Annotation : — Refd. Oharrington, 
Gardner, Ix>ckett v. Southern Ky. (1920), 
42 T. L. B. 768. 

1287a. Contlnuanoe of fixed rate — ^Under sub- 
stoting agreement — ^What amounts to agree- 
ment.] — An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period j — Held : not an 
agreement fixing those rates within 1921 Act, 
8. 84. — Southend Corpn. v, Jxindon Mid- 
JjAnd & Scottish By. Co. U927), 19 Ky. 
Can. Tr. Cas. 216. 

1237b. What Is a fixed rate.] — ^A rate 

which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to tune, 
& such a rate should be continued after the 
appointed day, if made imder an agreement 
for valuable consideration, under 1021 Act, 
8. 34.*- Cardiff Coijlierd:8, I^td. t;. Great ‘ 
Western By. Co. (1027), 10 Ry. & Can. Tr. 
Cas. 202. 

1237c. .]— 7/sW .‘ although a fixed 

quarterly allowance when distributed over 
a fluctuating quarterly trafllc yielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that | 
agreement, the charges payable by appets. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & sho^d be continued 
under 1921 Act, s. 34. — R. & W. Paul, 
Ltd. V. London & North Eastern By. Co. 
(1927), 19 Ry. Can. Tr. Cos. 228. 

1237d. Under special statutory provision — 

What amounts to special statutory provision.] | 
— Southend Corpn. v. London Midland & 
Scottish By. Co. (1927), 19 Ry. & Can. Tr. ' 
Cas. 216. « 

1243. Add. Annotation : — ^Refd. Kownson, Brew 
& Clydesdale r. G. W., L. M. A 8., L. & N. E. 
A Southern Rys. (1928), 19 By. A Can. Tr. 
Cas. 235. 

1245a. ** Rolling stock ** — ^Transit of empty 

wagons needing repair on change of owner- ! 
shlp.1 — Under the heading “ Bering Stock *’ 
of the ** General Railway Classification of | 


Goods, 1921,'* if there is a transit beoauso of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is chai*go- 
able ; if the cause of the transit is nqxiirs 
only, the half-rate is chargeable ; if the 
repairs are only an accompaniment of the 
tnmsit duo to change of ownership, the full 
rate is chargeable. — L ondon, Midland A 
ScoiTisH By. Co. v. Inch Waoon A Ikon- 
woREs Co., Ltd. (1024), 131 L. T. 229 ; 40 
T. L. R. 661, O. A. 

1245b. ** Pipes, rain water A their connections, 
oast Iron or steel " — Include rain water pipes 
adapted for other purposes.] — Hownson, 
Brew A CLyDEsnAi.R i>. Great Western, 
I^NDON, Midland A HroTrisii, London A 
North Eastern A Southern By. ('os. 
(1928), 10 By. A Can. Tr. Cas. 236. 

12450. ** Coal ” — Coal, coke A patent fuel.] — 
He National Gas Council of Great 
Britain A Ireland's Appeal (1927), 19 
Ry. A Can. Tr. Cas. 163, O. A. 

1286. Add. Amiotaiions .-—As to (1 ) Refd. O. W. 
Ry. r. Laing (1922), 89 T. L. K. 93 ; Trans- 
oceanica 8w. Italiana di Naviga 2 Jono v. 
Shipton, [1023] 1 K. B. 31. 

1286. Add. Annotationa : — Aa to (1 ) Refd. Trans- 
oceaiiica Soc. Italiana dl Navigazione v. 
Shipton. [19231 1 K. B. 31; Rv Ht-andard 
('harges (Collection A Delivery) (1926), 19 
By. A ('an. Tr. Cas, 53. As to (2) Consd. 
G. W. By. V. Lamg (1922), 89 T. L. R. 03. 

1287. Add. Annotationa: — Consd. G. W. Ry. v. 
Lamg (1022), 80 T. L. U. 98. Refd. Trans- 
oceanica Soc. Italiana di Naviga/.ionc* v. Ship- 
ton, [1023J 1 K. B. 81 ; Rrager v. Blateplel, 
Stamp A lleacock, [1924] 1 K. B. 506. 

1316. Add. Annotationa: - Reid. Bede Steam Ship- 
ping Co. V. Buiigu y Born, Limitada S. A. 
(1027), 48 L. R. 374 ; Wales v. Iron Trades 
Employers’ Assocn. (1028), 21 B. W. C. C. 
310. 

1316a. .]— Great Central Uy. Co. v. 

Swann (1013), 48 L. Jo. 47. 

1323. Add. Anrwlaliona : — Refd. Griffiths v. Stude- 
bakeis, [1024] 1 K. B. 102 ; R. v. T^unster, 
[1924] 1 K. H. 311. Mentd. Allen v. White- 
head (1029), 45 T. L. R. 665. 


Sect. 6.- EXCEPTIONAL RATES AND FARES 

(Vol. VIII.. p. 207). 

1828a. Under 1921 Act — Meaning of ** standard ** 
A exceptional."] — The expression “ Htnn- 
dard " as applied to cliarges in 1‘art III. of 
the above Act is the correbitive or com- 
plementary term to “ exceptional," A, theie 
being therefore no other ^temativo, ev»*ry 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above catogones. Railway cos. 
are therefore required, under sect. 80 of the 
above Act, to submit to the liates Tribunal 
forms of schedules for standard season tickets 
A workmen's fares. — He .Standard OHARnES 
Schedules (1928), 17 Ry. A Can. Tr. Cas. 
147. 
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Cases 1828 b— 1831 a. English and Empire Digest Supplement. 


Sect. 7.— OWNER’S RISK RATES (Vol. VIII., 
p. 207). 

1828b. Conveyanoe of goods by passenger train at 
owner’s risk — Application for reduction of 
rate~DliIerence In risk negligible — Whether 
ground lor two scales.] — ^Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. Besps. con- 
veyed these mscs at full parcels seme, but 
under owner’s risk conditions. Appets. 
claimed that since the discs were conveyed 
at owner’s risk, a reduction should bo made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Ilesps. contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate dr the co.’s 
risk rate was not intended as a measure of 
the ditTorence of risk : — Held : the dinorence 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1021 Act, s. 40 (3), there was no 
ground for directing that there should be 
two setiles, but the discs, when properly 
packed, should be carried at co.’s risk, dc, 
when not properly packed, at owner’s risk. 
“ Properly packed ” means packed according 
to reaBonablo reflations made by the railway 
cos., the question of reasonablenc'ss to be 
settled by the lYibunal in case of difference. — 
British Music Industrik^^ Federation r. 
Caledonian Uy. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 

1323c. Grounds for ordering.] — 

Keviflod scales of rates based on the “ zone ” 
principle for the carriage of pfiroels by pas- 
senger train at co.’s risk & owner’s risk 
respectively were i)ut into force by resp. cos. 
in Nov. 1918, & wore subsequently twice 
increased in 1920 by imiform percentage 
additions in accordance wdth directions of tlie 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic wert* 
introduced, whereby the above increases of 
1920 wore rcHluccd in unequal proportions in 
order U) romovo wbat resp. cos. oonsidei-ed to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
scale wero considerably loss than those made 
in the charges under the co.’s risk scale. Upon 
an ax)plication under 1921 Act, s. 00, to reduce 
the ratios for parcels containing sausages, etc., 
consigned by passenger train at o^^mer’s risk : 
— Utld : looking to the circumstances in 
which the above percentage incj'eases hod been 
recommended & impost subsequently 
continued by 1921 Act, s. 00, tlie nulway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationsdiips 
between scales of che^e but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all ; taking the 
above owner’s risk scale of Nov. 1018, & not 
that of 1914, as sought by appete., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appets.’ above traffic 
sliould not exceed those in force in Sept. 1920, 


as reduced, by 25 per cent. — S ausage Manu- 
facturers’ Assocn. V. London, Midland & 
Scottish By. Co., London & North Eastern 
By. Co., Great Western By. Co., Southern 
By. Co., & Cheshire Iinrs CoioaTTEE (1924 }, 
18 By. & Can. Tr. Cas. 50. 


1826a. Charges Imposed by Ministry of 

Transport.] — ^Appets. claimed reductions in 
the cheuges made by resps. for the detention 
of ordinary Wf^ns & sheets, which were in 
the case of wagons Sa. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 6s. per day, & in the case of sheets 
6d. & Is. for the like periods. These charges 
had been imposed on & after Jan. 1, 1020, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Bates Advisory Committee, with the object 
of diminisliing wagon dotation & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 had been Is. Qd. per day for wagons & 
3d. per day for sheets after the free periods 
then pven. Appets. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Hesps. contended 
that the cliarges complained of were reason- 
able, & also {Jiat it wjis not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiation between the 
first two days following the fi'ee periods & 
subsequent days: — Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of ; (2) having regard to the value of wagons 
A; sheets as compared with 1913, the loss of 
profit to the railway cos. aiisiug from dotcution, 
the standing A overall charges A the extra 
expenses of shunting A occupation of siding 
involved, the charges of Sa. per day for wagons 
A Od. per day for shwts, wliile on the high 
side, were not unreasonable, but the additional 
charges of 2a. A Od. per day upon wagons A 
sheets respectively after the expiration of the 
first two days beyond the free periods were no 
longer justified, A should be discontinued, A 
the existing arrangements with regard to 
Saturdays should not b© interfered with. — 
British Hay Traders’ Assocn. t?. London, 
M1DI.AND A Scottish By. Co., London A 
North Eastern By. Co., Southern By. Co., 
A Great Western By. Co., British In- 
dustries Federation r. Same (1926), 18 
By, A Can. Tr. Cas. 109. 

1330. Add. Atmoiation : — As io (3) Consd. G. W* 
By. r. laing (1922), 28 Com. Cas. 100. 

ISSla. Congestion caused by Increased traffic 

— Insufficiency of unloading sidings.] — Pltf. 
CO. had on their railway system at P. a small 
junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Deits. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a large increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brou^t about in P. station by this 
mcreased traffic, A the fact that the unloading 
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siding could only accommodate a limited f 
number of wagons at a time, a number of the 
wagons arriving with goods at P. on defts.' 
account had to be put into storage sidings, 
to await their turn to bo taken into the 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pltf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltfs. to 
defts. within the scope of pltfs.* undertaking 
by the desire of defts. : — Held : as, on the 
facts of the case, the wagons were not put 
into the storage sidings at the desire of defts. 
they wore not liable to pay tlie exceptional 
charges claimed. — G reat VVestehn Hy. Co. 
V, Laing (J.) & Co., l7rr>. (1022), 39 T. L. R. 
03 ; 28 Com. Cas. 100, 0. A. 

1337. Add. Annotation : — Generally^ Refd. Prentice 
V. L . & N. E. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. 

1337a. .] — ^I^RENTicE Brothers, Ltd. 

V. IvONDOisr & North Eastern Ry. CJo., No. 
llOOa, ante. 

1337b. Terminal charges not In fact made.] — | 

Appets. carrit*d on business as timber 
merchants at a private siding abr)ui half a l 
mile from reaps.’ station at R. ’’riiey made I 
no use of the station ft^r their traOic. On an 
application to reduce the rates on appets.’ 
traflic on the grounrls (1) tJiat they were 
excessive, inasmuch as they were the* same as 
those charged for similar tralTie wliicli imwie 
use of the station at R., A (2) that the rates j 
in fact included charges for the use of the i 
station, & reaps, were not entitlr*d to make any ' 
charge over A above tlie cJwirge for con- 
veyance : — Held: (1) the conveyance of 

appets,’ trattic startx'd from or ended at a 1 
biding in the R. station, A resiis. were entitled I 
to ctiargc for any services pnor oi* subbcquent 
to such conveyance, A such services wen* in I 
fact ixindcred A tJie cliarges w<*rc not excessive. | 
(2 ) The ct. will not infer that station terminals ' 
are being paid simply because a siding rate 
A a station rate are the same in amount. | 
It is only open to the ct. to do so when com- 
parable traffics are passing from the station ] 
A the siding under such rates. — Dixon ' 
(T. A M.) 1/rD. V. London, Midland A 
Scottish Ry. Co. (1924), 18 Ry. A Can. Tr. 
Cas. 46. 

1342. Add. Annotation: — Aa to (1) Consd. G. W, 
Ry. V. Laing (1922), 39 T. L. R. 93. 

1340. Add. Annotation: — Aa to (2) Refd. Dixon 
V. L. M. A S. Ry. (1924), 18 By. A Can. Tr. 
Cas. 40. , 

1349a. Application for Increase — Before i 

“ appointed day ** — 1021 Act, s. 60.] — The i 
Railway Rates '[iMbunal has jurisdiction under 
the proviso to the above sect, to entertain, 
prior to ” the appointed day ” to be fixed 
under that Act, an application by a private 
siding owner for an inciease in a rebate allowed 
him A for a consequent reduction in charge, i 
A that jurisdiction is not qualified or excluded < 


by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression charges ” in sect. 60 
including not only gross charges, but a)s:» the 
not charges payable by a trader after allowing 
for any rebate to which he may bo entitled.-- 
British ExTR.^cnNO Co., Li’D., Britisii 
Soap Co., Ltd., A British Creameries, Ltd. 
V . London A North Eastern Ry. Co. (1925), 
18 Ry. A Can. Tr. Caa. 102, C. A. 


Annotaixotia : — Apld. UrltlHh Hav Traders 'Awoon. v. L. M. A 
S. lly.. L. & N. E. Hy . Southern Hy. A G. W. Hy., 
British Industries Eedt-rutlun r. Same (1925), 18 Hv A 
Can. Tr. Cas. ICO Reid. Paul v. L. A N. E. Uy. (1027), 
10 Hy. A Can. Tr. Cas 228. 


1364. Add. Annotation : — Refd. Tale A Lyle v» 
L. A N. E. Ky. A L. M. A H. 11 y. (1926), 
43 T. L. B. 131. 


1373. Annotation : — Consd. ltd Standard 

Choi'ges (l^<»Uectiou A l)fh\*ery) (1925), 19 
Ry. A (’an. 'Pr. t’as. 53. 


Sect. 12 —REDUCTION OF RATES 

(Vol. VIll., p. 217). 

1377a. Who may apply for — Trader ** interested *’ 
— Warehouseman A forwarding agent.] — 

Appetb., uiio woro warchousemt*!! A foryvard- 
iiig agt'iiis at TralTord I’ark, Manchostor, A 
wlio Iwul unflucc(‘SRfally appli<‘d to the Rail- 
way Comrs. in respect nf an alh^god undue 
pnderenct} ioimdod ou the Biuue f,vct«, appluMl 
lor a reduction in a rat<* of I06s. Id., form(‘i*ly 
lO?**., charged ui)ou cigarett-(j8 eoriHignod in 
two-ton lots from th(‘ir Trallord I’ark ware- 
house, which was near fo, hut outside, th(‘ 
Mam*lM‘Htcr Docks, to King's (Jross, Iiondon, 
upon tho ground that the coiT(‘spondiug 
rat-ij from Livcu'pool w'as5l.v. (id., provisionally 
r(‘duced to HOa. The lower rate W'ue also 
charged ou similar tiMllic consigiu'd from 
Manchester Docks, while the lagher rate was 
the ordinary Manchester town r.iU*. Appets. 
contended that where trallic as to which the 
conditions were in all respoets alike is bent 
from two places A. A B. m tla‘ same district 
to tiie saini' dc'btinatioii, tiu' same railway co. 
shall not cliargo a higlu-r sum from .A. tlian 
from it., unless the distanci ot the destiriiition 
in the ease of A. is greater Uian tho distance 
in tho case of B., provided that tho rate m 
tho cose of A. is a productive rate. They 
admitted tluit conditions could not bo treat<‘d 
ivs in all respects alike, if in tho ono case tiier<s 
w'as competition which did not exist in th<* 
other. Resps. objected that appets. were 
not interested traders within 1921 Act, s. 60, 
A tliat tho rate complained of, which was the 
ordinary Mancliest^T town rate, was re/ison- 
ahlQ:—Held: (1) W'hile something in the 
nature of a direct intorebt must be shown, 
the interest of appets. in tho above (diargcb 
was sufflcumtly direct to entitle them to 
prosecute those proceedings ; (2) in deciding 
w'hat was a reasonable rate to h<* ciiarged 
to appets., regard should he* iiad to the 
following considerations : (a) that it was not 
enough for a trader to show that wdthout a 
reduction in rate he could not carry on a 
particular brancli of his business ; (b) that 
when railway cos. declared that in their own 
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intexests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken ; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep* 
tionol rates based on competition by water 
or road as the staiidard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applymg the above principles A taking 
all the circumstances into account, appcts. 
should be allowed a rate of 72a. fid subject 
to any general revision of rates. — Port op 
BCancubstrr Warehouses, I/td. v. Cheshire 
Lines Committee, GitEAT Central Ry. Co., 
& Great Northern By. Co. (1922), 17 By. 
& Can. Tr. Cas. 95. 

1877b. Grounds tor ordering — Necessity tor prlmft 
facie case.] — Confectionery in bottles & jans 
was earned by the railway cos. originally at 
CO. *8 risk, & subsequently under cextain 
afcrccd packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed os 
above except at owner’s risk, « wing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
foctioneiy not contained in bottles & jars at 
co.’s risk. Upon an application for a reduc- 
tion in the rales for confectionery when con- 
tained in bottles & jars : — Held : (1 ) an appet. 
for a reduction in rates must make a primd 
facie case for the same ; (2 ) such a case had 
been made upon the above facts ; (3) the 
cos, were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4 ) while certain losses 
in respect of confectionery not contained 
in bottles &; carried at co.’s risk were borne 
by the cos., whicli^ losses did not arise in 
the case of confectionery in bottJes carried 
at owner's risk, the saving to the cos., c.g, 
4 or 6 per cent., was not sufficient to justify 
a reduction in rate. — ^Manupacturino Con- 
FKcmoNKRs’ Alliance, Incorporated v. 
Caledonian By. Co. (1922), 17 Ry. & Can. 
Tr. Gas. 186. 

18770. .] — Port op Manchester Ware- 

houses. I/ri). V. CiiEsniRE Lines Committee, 
Great Central By. Co. H Great Northern 
By. Co., No. 1877a, ante. 

1877d. Experimental rate.] — Upon on appli- 

cation for an experimental reduced rate of 
4:0s. per ton for flax straw in full train loads 
for a transit of approximately 200 miles, 
resp. railway cos. oltered for a period of five 
months a rate of 45s., plus siding haulage 
cliargo. The ordinary class rate was 88a, 2d., 
less i24 per cent. Similar traffic was being 
carried to the same destination from places 
rort> or fifty miles away at approximately 
Ihc same rate as that onered : — Held: the 
rn t o bhould be 45«. Qu, : whether the 
Tribumil ought to take into account the 
possibility that an experimental rate will 
result m bringing a larg^e future traffic. — 


Marsh v. Great Eastern & Great Western 
By. Cos. (1922), 17 By. & Can. Tr. Cae. 129. 

1877e. Removal of flat-rate additions 

ImpMed by Minister of Transport.] — Upon 
ajmlications to remove certain flat-rate 
additions to the rates on appcts.' traffic 
which had been imposed by the Minister of 
Transport in exercise of his powers under 
Ministry of Transport Act, 1919 (c. 60), 
B. 8 (1) (c) : — Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
givra in support of their imposition by the 
former Bat^ Advisory Committee were not 
applicable to appcts.' traffic ; (3) the rates 
on appcts.' traffic were not excessive, notwith- 
standing that the parentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low ihileage rates than on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to bl^ 
furnace than to appcts.', i.e., coal, traffic. 

(4) A rate is not necess^y excessive because 
a railway co. are not handing back on bcdance 
to the traders all the saving that they are 
making in reduced expenses. — Monmouthshire 
& South Wales Coal Owner’s Absocn. v. 
Great Western By. Co., Monhouthshirb 
& South Wales Core Ovens & Bye-Pro- 
ducts Works Assocn. v. Same, South Wales 
Patent Fuel Manufacturers' Assocn. v. 
Same (1923), 18 By. & Can. Tr. Cas. 1. 

1377 f . Reductions granted to other interests.] 

— ^Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which originally had been 
imi)OBed on appcts.' traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport wliich had smeo been voluntarily 
reduced by rc8i>s., the following grounds were 
relied upon by appcts. in support of their 
case: (1) that a greater proportionate re- 
duction in rates bad been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic ; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for reaps. ; & (3) that they apprehended 
m the future an intenrive foreign competition 
which a reduction in railway rates would 
assist them to meet: — Held: (1) the re- 
ductions in rates granted by re^s. to the 
traffic of otlier industries were justified & 
did not establish a case of hardship or injustice 
to appcts. ; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in appcts.' trade which was mainly 
due to the abnormal European x>olitical 
situation was passing away ; (3) in an applica- 
tion for a r^uction of a rate under 1921 
Act, B. 60, the onus lay upon an appet. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
A appcts. had not dischaig^ that onus by 
alleging that a reduction in rate^ would assist. 
— ^Mining Assocn. op Great Britain v. 
London, Midland A Soottlsh, London A 
North Eastern, Great Western, A 
Southern By. Cos., A Cheshire Lines Com- 
mittee, National Assocn. of Coke A 
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Byb-Peodttot Plajtt (Owners) v. Same 
(1924), 18 Ry. & Can. Tr. Cas. 14. 

AiMMiaiion : — Generatty, Mentd. Dixon v. L. M. &. S. Ry. 

(1924), 18 Ry. 8c Can. Tr. Cas. 46. 

1877g. Abolition of free storage facilities.]— 

Appcts., tbe owners of a warehouse at Trafford 
Park, Manchester, claimed that a rate of 
10s. lid. per ton for sugar from Liverpool 
to their private siding at Trafford Park, 
being the same amount as the corresponding 
rate from Liverpool to resp. co.’s Oldham 
Road station at Manchester, should be re- 
duced by an amount equal to the cost incurred 
by rcsps. in providing terminal accom- 
modation A services, including twenty-eight 
days* free warehousing, at their Manchester 
station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any 
evidence that any trader desired to consign 
sugar to it. Prior to the war resps. had given 
fourteen days* free storage at Manchester 
for sugar in view of similar free accommoda- 
tion provided by competing water-carriors 
from Liverpool to Manchester. This facility 
having been withdrawn by reaps., they had 
lost as a result a large part of their sugar 
traffic from liveipool to Manchester, As, 
therefore, as from Nov. 1923, had restored tlio 
above storage for an extended period of 
twenty-eight days : — Held : the ct. had no 
jurisdiction to abolish the fti.cility of free 
storage, there was no evidence that the 
10«. lid. rate to Traflord Park was un- 
reasonable or excessive, & there was no 
presumption that the rate when compared 
with the corresponding rate to Oldham Uo<m1 
station waa unreasonable, because the lait/er 
included free storage at that station. — ^I ’ort ' 
OP Manchester Wabeiiouki^s, Iatj. v. , 
LfJNDON, MiWJiND & Scomsu Uy. Co. (1925), 
l«Ky. &Can.Tr. Cos. 81. ' 

1377h. .] — Upon an application that Wjo 

rates on molasses Intended to be used for 
cattle feeding which, with certain exceptions, 
was in Class 1 of the 1891-2 classification, 


should be reduced & placed on the same basis 
as the rates for oilcake & meals, which w<»re 
in Class 3 of that classification : — //< Id : there 
was no evidence that the rates coniplaiiunl of 
were unjust or imreasonablo except by com- 
paring them with the treatment of another 
article in anotlier class, & the ct. had not 
power at that stage to «dtei* the classifieation. — 
National Assocn. of Corn & Agricultural 
MeRCHANI'S V. TA)NDt»N, Ml1>LANO & SCOTITSH 
By. Co., Crosfield’s Oil A Cake (^o., 
Ltd. V. Ix>Ni>oN, Midland A Scottish By. 
Co. (1926), 18 Ry. & Can. Tr. ( ’as. 97. 

18771. Group rates.] — Gooi> (John) & 

Sons. Ltd. v. Ia>ndon & North Eastern 
By. Co. (1927), 19 By. & Can. Tr. Cas. 191. 

1877j. Burden of proof — On apphoant.]— Mining 
Assoon. op Great BiirrAiN v. Ix)ndon, 
Midland & Scottish, London & North 
Eastern, Great Western, A Southern 
By. Cos., A Cheshikb Lines Committee, 
National Assocn. op Coke A Byb-1*roi)Uct 
Plant (Owners) v. Same, No. 1377f, ante. 

1377k. .] — Bbbw Vale Steel, Iron 

A Coal Co., Ltd. v. TjONdon, Midland A 
Scottish By. Co. (1027), 19 By. A Can Tr. 
Caa. 207. 

18771. Power of railway company during transi- 
tional period until ** appointed day*’ — To 
raise reduced rates.] — Under 1921 Act, s. 00, 
Uie in existence on Au^. 16, 1921, are 
maximum rates, A the railway cos. are 
entitled to reduce tluTU, A to raise tliem 
again without applying to the Hallway Rates 
Tribunal, if by so doing tliey do not exc<*ed 
the maMinuni. — Tate A Lyle, Iti’D. v. 
Ix)Ndon tSc North Eastern By. Co. A 
J LONDON Midland A Scottish By. Co. 
(1920), 43 T. L. B. 131 ; 71 Sol. Jo. 82, IT. L, 

What rates — Owner’s risk rates.] — See Nos. 1323b, 
1323c, ante. 

Charges for detention.] — See Nf). 1320a, 

ante. 


Part XI. — Remedies of and against Carriers. 


1389. Add. Annotation : — ^Apld. B. v. Harding ' 
(1929), 46 T. L. B. 105. 

1890. Add. Annotation : — ^Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

1807. Add. Annotation : — Mentd. National Pro- 
vincial A Union Bank of England v. Lindsell 
(1921), 91 L. J K. B. 196. 


1398. Add.AnnoiatUm: to (1 )Refa. Pennington 

V. Reliance Motor Works, [1923J 1 K. B. 
127. 

1449. Add. Citation .—-91 L. J. K. B. 39. 

Add. Annotaiiona : — Refd. Anderson v. Equit- 
able Life Assce. Soc. of the United States 
(1926), 134 L. T. 557; I)ext<’rs v. Hill Cre.4t 
Oil Co. (Bradford), [1926] 1 K. B. 34S. 


PART XL SECT. 1, SUB-SECT. 2. 

•b. Oooda carried under approved bill 
of ladinff — Action by connectvng earner 
againat eMpper — Noi mainiainaide .] — 
Nxw York Ckntral Rt. Oo. v. 
Elliott (N. 8.), [19281 2 D. L. R. 973 ; 
34 Con. Ry. Cos. 246.— CAN. 

•e. Affreement aa to freight charge — 
Subaegunti addUUmal cnargea according 
to “ apecUU iotni tariff *' — No liabUtty 
to pay .] — New York Central Ry. Co. 
V. Joseph Dolan & Sons, Ltd.. [1929] 


1 D. L. K. 817 , .3.5 C. II, C. 333 ; 6.1 
O. L. U. 341.— CAN. 

PART XL SECT. 1, SUB-SECT. 4.~ 
A. (a). 

St. Payment for eerdeea rendered — 
Towing damaged motor car .] — Tekby 
V. Automobile Owners Assoon., 
No. 15 1, ante, 

PART XL SECT. 2. SUB-SECT. 1. 
fx. Conatgneo— Damage to gondn cn 


route — Owner having paid durnuge to eon- 
aignee.] — ^Whero an owner of ifouiin bad 
IndorHod a bill of lading to the loiyvr 
— Held: ho ha/1 parted wjth 
rights to obtain dainiiKeH fiorn the 
carrier. The tact lb 'it tbo owner 
the indOT8er> the dunwuoh HulTorou by 
the poodH en route <Iid not doprivo the 
latter of his tlKht of uetion oKoitist tbe 
carrier. — Fonn MoTOtt (Ai. v, UNION 
S.S. Co.. 1192.51 I i>. L. K. 205 ; 11924) 
3 W. \V. It. 718.- CAN. 
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i^HARITIES. 

I 

Part I. — Charitable Purposes. 


1. Add, Annoiaiiona : — As to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cos. 400. FoUd. Re Williams, Public 
Trustee v. Williams, [1027] 2 Ch. 283. Refd. 
R. V. Income Tax Special Comrs., Ex p. Rank’s 
Trustees (1022), 127 L. T. 661 ; Jackson v. 
Voss, [1023] 2 K. B. 367 ; Brighton College 
V. Marriott (1924), 69 Sol. Jo. 220; 1. R. 
Comrs. V. Glasgow Musical Festival Assocn. 
(1020), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels v I. R. (^omrs. 
(1020), 11 7’ax Cas 130; Adamson v. Mel- 
bourne dc Metropolitan Board of Works, 
[1020] A. O. 142. As to (2) Consd. 
A.-G. r. National Provincial Bank, [1024] 

A. C. 262 ; Verge v. Somerville, [1024] A. C. 
406 ; Clu'sb'mian v. Federal Taxation Ootnr. 
(1026), 42 T. li. R. 121 ; R. v. Income Tax 
Special Comrs., Exp. lleijulmastors* (Conference, 
San\e r. Same, Ex p. Inc<irp<)rated Assocn. of 
IVoparat<.iy Schools (1926), 41 T. L. R. 051; 
Jackson's Tnisteos v. Ixjrd Ailvocato (1020), 
10 Tax Cas. 460 ; I. R. C'omrs. v Yorkshirn^ 
Agricultural Hoc (1027), 44 T L R. 60. 
Apld. General Medical ('ouncili' I. K. Comrs., 
English Branch ('ouncil of Gon<*ral Medical 
(Vmnoil v. Same (102b), 07 L. .1. K. B. 578. 
Distd. GeologihtH’ Assocn. v. 1. 11. Coinrb, 
(1028), 11 Tax Cas. 271; Ev Grove-Grady, 
PJowtlen V. Lawicnce, [1020] 1 Ch. 557; 
Hunter (Sir G. B.) (1022) “C” Trust, 
Truhtees r. 1. R. Comrs. (J020), It Tux Co.'^. 
427. Consd. Grrls’ Public Day School Trust 
1 '. Knwd (1030), 00 L, J. K. B. 643. Refd. 
Barber v. Chudley (14)22), 02 L. J. K. B. 
711; R. V. Income. Tax Special Comrs., Ex p. 
Rank’s Trustees (1022), 127 h. T. 051 ; lie 
lluinmeltenberg, Beatty v. l/)ndon Spiritual- 
i.s(ie Alliance, [1023] 1 Oh. 237 ; Re laidlow, 
Bence-Jones v. A.-G. (1023), 03 L. J. Ch. 30 ; 
lie Shakespeare Memorial IVust, Lytton v. 
A.-G., [1023] 2 Ch. 898; lie Gray, Todd v. 
Taylor, [1926] Ch. 862 ; I R Comrs v. Falkirk 
Temperance Oafd Trust (1920), 11 Tax Cas 
363; I. R. Comrs v Glasgow Musical Festival 
Assocn (1020), 11 Tax Cas. 154 ; I R Comrs 
V Peeblessliire Nui'sing Assocn. (1020), 11 
Tax Ciis 335; 'Scottish 5Voollen Technical 
College, Galashiels v. I. R. Oomis (1020), 11 
Tax Cas 130; Jip llood. Public Trustee r. 
Hood (1030), 143 L. T. 001 ; Luipuard’s S^'lei 
Estate & Gold Mining (’o. r. I, R. Comrs., ' 
[1030] 1 K. B. 603. Genera//^, Mentd. MaHin ' 
V. l..owry, Martin v. 1, R. Comrs., [19261 1 1 
K. B. 550. I 

la. .] — Veuob r. SOMERVIM.E, No. 100b, poa/. | 

2. Add, A7wotaiion : — ^Refd. Re Tetley, National 

Provincial & l^nion Bank of England v, I 
TeUey, [1023] 1 Ch. 258. | 

3. Add. Annotation .--—Refd. A.-G. r. London A. * 


Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

8a. Motive Immaterial.] — (1) Motive is im- 

material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(8) Where a gift is made for a particular 
charitable purpose wliich is sufiQciently pro- 
vided for without the gift, the gift must be 
applied cy prhs, — Re Kinq, Kerr v, Bradley, 
[1023] 1 Ch. 243 ; 92 L. J. Ch. 292 ; 128 L. T. 
700; 07 Sol. Jo. 313. 

Aitnoiaium '—Ah in (3) FoUd. lie llobcrtson, Colin v. 
Chnmborlin, jJ1>3()l 2 ( h. 71. 

4a. Question for court.] — To be valid 

a charitable bequest must be for the public 
benefit, & the ti*ust must be capable of being 
administered A controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust Ls for the public 
benefit does not make it so, the matter is 
one to be det(»rmined by the ct. on the evi- 
dence before it . — Re UuMMELTENBBiua, 
Beatty v. I/>ndon Spirttualistio Alliance, 
[1023] 1 Ch. 237 ; 02 L. J. Oh. 326 ; 120 
L. T. 124 ; 30 T. L. R. 203 ; 07 Sol. Jo. 313. 

AvnninUotiH Consd. 1. H. ('omrs. r. TcmporaDce Council 
of (Hirltiliati Churches of Kiiwrlaiid & Wales (1U2(J). 13l> 
li. T. 27. Apprvd. I(c (Sro\o-t.rady, Plowden o. Lawrouco, 
(192yj 1 Ch. flj7. 

4b. .] -lie (iROVE-GUADY, Pl.OWDEN 

V. LAW'RRNi’lfi, No. 208,1, po'it. 

12a. Beneficiaries formerly helped 

by testator .] — Re Shepherd, Smithem v. 
Shepherd (1021), 162 L. T. Jo. 18. 

17. Add, Annotation : — Mentd. Re Southerden, 
Adams v, Southerden, [1025] P. 177. 

22. Add. Annotation : — FoUd. Re Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 62. 

23. Add. Annotation : — ^Refd. Verge v. Somerville, 
[1924] A. C. 406. 

23a. Trade union certified to be war 

charity — Necessity for registration under War 
Charities Act, 1016 (e. 43).] — The National 
League of the Blind of Great Britain A Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, A ^te by the public, waa certified by 
the Chanty Comrs. as a charity for the blind, 
but hod not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited A obtained money 
from members of the pubUc : — Held : the 
I^cague was a charity as well as a trade union, 


PART I. SECT. 1. 

1 Vi. Estate Duty Assessment Aei, 

1914. a. 8 (.D.l— The word “oharltAblo " 
in the above sect, is to be ooustruod in 
its logal Ac not Ha popular souao. — 
ChBSTKKMAN V. F&D&aAL COMH. OF 
Taxation, 11926] A. C. 128; 96 L. J. 


P. C. .^9; 134L.T.360; 49T.L.11. 121. 
— AUS. 


8 li. Purpose not source .) — In 

doterminlua whether a gift to an assoon. 
la a gift for charitable porpoees, the ot. 
may Inquire into the objects of the 
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& if theee are fonnd to be 

charitable within Stat. Eilx. the ct. 
may hold the gift to be for charitable 
purposes. — Pertktuai. Trcstex CX>., 
Ltu. V . Shkixkt (1S21), 21 8. R. 
N. S. W.426 ; 88 N. 8. W. W. N 188. 



Vol VUL— Charities. Cases 23a—47a. 


t required to be residtered under both those 
Acte, A the convicuon must be affirmed. — 
Barber v. CJhudley (1922), 92 K J. K. B. 

711 ; 128 L. T. 766 ; 87 J. P. 69 ; 21 L. G. B. 
114, D. 0. 

28b. ** Oldest respectable inhabitants 

Valid.] — ^Testator gave the income to be 
derived from all his securities to A., for her 
life, ds after her decease to ** the oldest 
respectable inhabitants in O. to the amount 
of 6a. per week each ” : — Held : the amount 
of the gift implied poverty, &, coupled with 
the use of the word oldest," implying ago, 
was sufficient to render the gift a good 
charitable bequest. — Be Lucas, Buys v. 
A.-G., [1922] 2 Ch. 62 ; 91 L. J. Ch. 480 ; 127 
L. T. 272 ; 66 Sol. Jo. 368. 

Annot<Uion : — Reid. lie Roadloy. Ivcsou v. Wakefield, [IJ‘301 
1 Ch. 524. 

27. Add. Annoiaiion : — Consd. Be Lucas, Bhys 
V. A.-G., [192212 Ch. 62. 

27a. .] — Testatrix gave the income of 

certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. lor 
the benefit of incapacitated employees, the 
income in each case to be applied by the 
govemois of the co., in their discretion ; — 
Held : both gifts were good charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty. — Be IlAVNEit, Ci.outwan v. Kko- 
NAUT (1920), 89 L. J. Ch. 369 ; 122 L. T. 677 ; 

84 J. P. 61. 

29. Add, Annotation : — Consd. Be Lucas, Bhys 
V. A.-G.. [19221 2 Oh. 62, 

34a. Distributing coal & making loans to 

poor & deserving Inhabitants.] — T<‘htator, a 
native of F., a small village, beiiucathed his 
residuary estate to trustees upon trust to , 
set aside £800 as a " ('oal Fund,” the inconif* 
whereof was to be used for the purchase of 
coal to be distribuU^d among such poor A 
deserving Inliabitauts of F. as a committee 
should think fit, &> to hold the rest of his 
residuary estate as a ” Loans Fund ” A to 
apply the capital & income thereof, under t ho 
direction of the committee, " in making 
loans to poor &> deserving inhabitants of the 
parish of F. in manner hereinafter provided.” 

No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged A no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of F. not 
above the age of thirty-five years. Testator 
directed that ” all surplus money forming 
part of or arising from the * Loans Fund ’ 
over A above £600 A not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if A when required ” : — Held : 

(1) the will displayed a general charitable 
intention A contained an immediate A 
effective fpft of the whole of the residue to 
charity, displacing the claim of the next of < 
kin ; (2) the question of accumulation beyond 
the period allowed b} law did not arise, the 
possibility of a surplus hereafter not impairing | 
the validity of the immediate gift to charity ; | 
(3) the doctrine of cy~pris could be at once { 
applied, if necessary, to any surplus income . 
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after the period allowed by law for accumula- 
tion had expired. — Be Monk, Giffkn v. 
Wedd, [1027] 2 Ch. 197 ; 96 L. J. Ch. 206 ; 
137 L. T. 4 ; 43 T. L. B. 256, C. A. 

Annotation ‘At to (1) ReU. I. R. ComHi. v. Roberts Marino 
Mansions Trustees 43 T. L. R. 370. 

42a. Maintenanoe of patients from par- 

ticular parish.] — A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust for 
investment A directed that the yearly income 
thereof should bo applied ” in payment of tlie 
expenses A luaintenanco of patients from the 
parishes of ” 8. A 8. to A at two named 
hospitals or either of them : - -Held : the gift 
was a trust for the relief of impotent A poor 
persons within the ptiri)osoR 8<it out in the 
pi*eamblo to the Sttituto of lOli/abeih A was a 
valid charitable betiuesi . — He UoVulky, 
IVESON t>. Wakepikt.i>, [1930) 1 Ch. 621 ; 99 
L. J. Ch. 232 ; 40 T. L. U. 215. 

45. Add, Afinotations : — Apld. I B Comrs v. 
Hoberts Marine Mansions Trustees (1927), 
43 T. L. B 270 Refd. He Clarke, llrocey 
V. Royal National Lifeboat Institution, [1923] 
2 (3h. 407. 

46. Add. Aymotations : — Consd. /le Clarke, Hraoey 
t>. BoytU National Ijifeboat Institution, [1923] 
2 Ch. H)7. Refd. Blnckivcll v. Blaekw ell, 

1 1020] A. C. 31 S. 

47a. Nursing home — Persons of moderate means — 
Gift charitable.] — Tt'stator made the fol- 
lowing gift in his will ; “I give A bequeath 
all tht‘ residue A remainder of my estate) not 
otherwise disposed of by this my will to ; 
(a) such Institution, societjr or nursing homo, 
or nursing homes, or similar institutions as 
assist or provhlo for persons of moderate 
means such os clerks, goveriiosHos A otluTS 
who may not bo able or eligible to benodt 
under the National Health Insurance Act, 
Old Ago Fensions, or other Art of a like 
rhuraet<T to have either su»*gical operations 
performed togedher with medical treatment 
or medical treatmemt alone on payment of 
some moderate contribution ; (b) the Boyal 
National Lifeboat Institution ; (c) the Lister 
Institute of Inventive Medicine ; (d) A such 
other funds, charities A institutions os rny 
exors. in their absolute discretion shall thing 
fit ; A I direct that such residue shall bo 
divided amongst the legat<ees named in the 
aragraphs (a), (b), (c), A (d) lastly hcrein- 
efore contained in such sliares A pro- 
portions as my trustees shall determine.” 
It was admitted tliat the objects under (b) 
A (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or failed in whole or in part for 
uncertainty : — Held : (1) the objects included 
under paragraph (a) were charitable since 
the means of the recipients would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need ; (2) the objects 
specified imder heading (d) being for such 
indefinite charitable A non-cliaritablo objects 
as the exors. should think fit were not 
exclusively charitable, A ther<‘fore though a 
trust for charitable A non'cbantable indemiite 
purposes indiscriminately failed by reason of 
uncertainty, this trust being of a part of a 
fund for charitable imrpos^^ A another part 
for non-cluiritable indefinite purposes the 
ct. could ascertain what the parte were. 

Be ClJVKKE, UUACEY V. BoYAi. Nvijov^i, 



(km 47»-78b. 


Ekgush Ain> Ehtire Dioest STTFPLXMSirr. 


XiiFBBOAT Institution, [1923] 2 Oh. 407 ; 
02 L. J. Oh. 629 ; 129 L. T. 310 ; 39 T. L. B. 
483 ; 67 Sol. Jo. 680. 

48. Add. Annotaiiona : — Consd. Ohest^noiaii v. 
Federal Ta.xation Oomr. (1926), 42 T. L. B. 
121. Apld. He Williamfi, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Be Pre- 
vobf, IJoyds Jlank v. Barclays Bank, [1930J 
2 Oh. 3h3. Retd. Geologists* Assocn. v. 1. It. 
rornrs. (1028), 14 Tax Cas. 271 ; Be Barclay, 
(lardnor v. Barclay, Steuart v. Barclay, [1929] 
2 CMi. 173 ; Be Patten, Westminster Bank v. 
Oarlyon, [1920] 2 Ch. 276; Be Bain, Public 
Trustee v, lions, [1030] 1 Ch. 224. 

49. Add. Annotaiiona : — Consd. Chestorman v. 
Federal Taxation Oomr. (1025), 42 T. L. It. 
121. Apld. Be WiUiams, Public Trustee v. 
Williams, [1 027] 2 Oh. 283. Refd. GoologiKts’ 
Assocn. V. I. It. Comns. (1928), 14 Tax Ctuy. 
271 ; Be Barclay, Gardner v. Barclay, 
Bbouart v. Barclay, [1929] 2 Ch. 173; Be 
Patton, Westminster Bank v. C’arlyon, [1929] 
2 Oh. 276. 

50. Arid. AunoUtlLons : — As to (1) Refd. He 
Htiuttun, Straltou i\ A.-G., *£1930] 2 Ch. 151, 
Ah to (2) Consd. GeoJoglsts’ Assocn. v. I. B. 
Couira. (1928), 14 Tax Cas. 271. Refd. He 
Barclay, Gardner v. Barclay, Stouart v. Bar- 
clay, [1929] 2 Oh. 173. As to (2) Refd. He 
Bain, Public Trustee v. Boss, [1930] 1 Ch. 
224. 

67. AdA Annotation : — Aa to (2) Apld. Be Gray, 
Todd V. Taylor, [1926] Ch. 862. 

62. Add. Annotation : — Refd. Be Grove-Grady, 
PJowden v. Lawrence, [1920] 1 Ch. 657. 

66. Add. Annotation : — ^Refd. Brighton College v. 
Marriott (1024), 69 Sol. Jo. 220. 

68. Add. Annotediona : — ^Apld. Be Hood, Public 
Trustee v. Hood (1930), 143 L. T. 691. Refd. 
I. It. Oonirs. V. Temperance Council of 
Christian Churches of England &, Wales 
(1926), 136 L. T. 27. 

68a, Advancement of Christian principles.]— IT. 

died on July 12, 1922, having made bis will 
on May 24, 1921, in which he dii'ected that 
the i-osiduo of his estate, about £13,000, 
should bo paid to ceiiain persons to be held 
by them upon certain trusts as follow's : 
“ Whereas 1 believe in the universality of the 
Clu’istian religion & that the reuit'dy for tlie 
unrest disorders of the body politic will be 
found in the aiiplication of ('hristian prin- 
ciples to all human relationsliips. 
whereas 1 believe the drink ii'allic to be one 
of the most subtle & effective Birces in 
pi*eventing the successful application of these 
principles & 1 therefore hope &. trust that 
active stops will be taken to m inim ise & 
ultunatcly extinguish this enemy of my 
country’s welfare. Mow therefore I declare 
it to be my wish that my general bene- 
liciai'ies shall Imld the whole of my residuary 
trust estate together with the income thereof 
in spreading the Cliristian piinciples before 
mentioned ^ in aiding all active steps to 
minimise So exiinguisli the drink traffic.’^ 
*rhe public trustee issued a summons to have 
it determined whethei* tliat gift in the w’iU 
constituted a valid charitable trust or 
whether the gift so far as given for tht' 

PART I. SECT. 

M. Polxiical economy — Purlheranoe of better rtUUiona beitet 

Tm. L. R. 139.— AUS. 


minimising of the drink traffic was not 
charitable Sc therefore the whole gift was 
invalid So the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin : — Held : the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
methcxl by which the advancement could be 
furthered So that method was subsidiary Sc 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian {irinciples . — Re Hood, 
Public Trustee v. Hood (1930), 143 L. T. 
691 ; 46 T. L. R. 671 ; 74 Sol. Jo. 649, C. A. 

69. Add. Annotations : — ^Refd. Be Tetl^, National 
Provincial So Union Bank of England v. 
Tetley, [1923] 1 Ch. 258 ; Geologists’ Assocn. 
V. I. 11. Comrs. (1928), 14 Tax Ca«. 271. 

78a. Trust to erect national theatre — & revive 

English classical drama — VaUd.] — (1) The 
Sh^espeare Memorial Trust was established 
to erect So endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classical drama, So stimulating the art of 
acting : — Held : the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
].^iiD Macnaqhten in Income Tax Special 
Purposes Comra. v. Pemsel, [1891] A. C. 531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
Butecription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Charity Comrs. was required to the 
sale by the charity : — Held: notwrith- 
standing that in the inception of its formation 
it was contemplated that the charity should 
be supported by annual subscriptions aa 
well as by income from endowment. So not- 
withstanding that there was an interval 
of nine days only between the donation So the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity wiHiin 1853 Act, 
s. 62 ; A as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required. — Re Shakespeakb Memorial 
Trust, Lytton (Earl) v. A.-G., [1623] 2 Ch. 
389 ; 92 L. J. Ch. 561 ; ISO L. T. 66 ; 39 
T. L. R. 610, 676 ; 67 Sol. Jo. 809. 

78b. Bequest to provide sweets — ^For all ehlldren 
within parish — ^Not conlliied to those attending 
school — Not valid.] — Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the pariah, left 
money to provide ** a pennyworth of sweets 
each for aU boys So girls below the age of 
fourteen resident within the parish,” So he 

8, SUB-SECT. 4. 

emptoyers dr employees — Valid.] — Be GoaBvrr (1821), 17 



VoL Vm.— Oharitisi. Oaaes 78b— 189. 


directed that the inoome of the residue of his 
estate should be applied in awarding annual 
prizes to residents for the best-kept gardens 
s cotti^^ : — Held : since there was no 
provision as to the gift of sweets ^ing 
confined to children who had attended 
school, that gift was not charitable & was 
void, but the gift to provide' prizes for the 
best-kept gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community. — Re Pusasants, Pleas- 
ants V. A.-G. (1923), 39 T. L. 11. 675. 

Annotation f — ^Retd. 1. R. Ckimrs. v. YorkiUlie Asricnltural 
Soc., [19281 1 K. B. 611. 

7£. Add, Annoiationa : — Apprvd. Ghesterman v. 
Federal Taxation Comr. (1925), 42 T. L. B. 
121. Apld. Re Williams, Public Trustee v, 
WUliams, [1927] 2 Ch. 283. Consd. Goolognts’ 
Assocn. V. I. R. Oomrs. (1028), 14 Tax G«a. 
271 ; Re Barclay, Gardner v. Barclay, 
fiteuart v, Barclay, [1029] 2 Gh. 173 ; Re 
Pre\ ost, Lloyds Bank r. IlaiclH^sBank, [1030] 
2 Gh. 383. Refd. Re Patten, Westminster 
Bank v. Carlyon, [1020] 2 Gh. 276 ; Rt Bam, 
Public Trustee r. Boss, [1930] 1 Gh. 221. 

75a. .] — Testator by Ida will, wherein he 

described himself as a Clerk in Uoly Orders, 
gave all his property to the Public Tnistei^ 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
L. & the vicars of two other parishes & their 
successors, together with a lavman appointed 
by the conference of each of tliose dioceses, 
whom he nominated administrative trustees. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 
poses, testator, m expressed accordance with 
ner wish, by clause 3, devised all he sliould 
die possessed of os a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be aidministered 
by the trustees. Clause 12 contained the 
followmg proviso : “If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide tiiat 
the interests of the Church could bo better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a majority of the 
Diocesan Conferences of B. A St. D.” ; — 
Held : the objects to which the trustees 
were, by clause 12, empowered to change the 
application of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an oreanisa- 
tion existing for the instruction A edification 
of the pubUc, A the gift in clause 3 was a 
valid charitable gift. — Be Williams, Public 
Trustee v. Williams, [1927] 2 Ch. 283 ; 96 
L. J. Ch. 449 ; 137 L. T. 477 ; 71 Sol. Jo. 
605. 

Annotation : — ^Befd. Re Bain, Public Trustee r. Ross, [1930] 
1 Oh. 224. 

78. Add, AnnoteUions : — ^Refd. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407 ; Be King, Kerr v. Bradley, [1923] 
1 Ch. 243. 

79a. Benefit of Roman Catholic Church — Open to 
public — Valid.]-— (1) A bequest for the benefit 
of a church belonging to a monastic order of 
the Roman Catholic Church but open to the 


public was not rendered invalid by Homan 
CathoUo ReUef Act, 1829 (o. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a life 
interest, in the following terms : “To 
the Superior of the Jesuit Church of 
the Immaculate Conception, Farm Street, 
London, to the Superior of that Church at 
the moment of the legacy falling due, <![ 
failing him to any other represent aiiv<* 
Father of the Order of the Society of 
Jesus ...” : — TleUl: the gift was to this 
Supeiior upon trust for the benefit of the 
church at Farm Street as he might iu his 
discretion think lit ; & this was a valid gift. 

(2) Tests! MX died m 1010, R, O. iljed 
in 1928. The Superior of the Church of 
the Immaculate (Conception, Farm Slret'l, 
London, was not the same person at the death 
of testatrix as at the death of G. -field : 
the gift was a valid gift to the Sujienor at 
Die moment of G.’s di'ath absolutely. — 
Be Barclay, Gardnur v. Barcxay, SrKUAur 
V. Bauclay, [1929] 2 Ch. 173 ; 98 L. J. (]h. 
410 . 141 L. T. 447 ; 45 T. L. U. 400, C. A. 

AnnnUtium (hiurnlly, Refd. Itc Knapinau v 

A.-O.(lU30). 47 T. L. It. 82. 

82. Add. Annotation : — ^Rstd. Re Tetley, National 
l^rovmciai &• Union Bank of England v. 
Tetley, [1923) 1 Ch. 258. 

89. Add. Amiatationa : — Aa to (1) Apld. Geolo- 
gists' Assocn. V I. B. GonirH. (1928), 14 Tax 
Gas. 27 J. Consd. Re Bain, Jhiblic Tiuistei* 
V. Bosh (1029), 45 T. L. H. 017. Refd. Re 
Williams, PubUft Tnistee v, Williams, [1927] 
2 Ch. 283. 

90. Add. Annotation : — Oeneralf!/, Refd. Re Monk, 
Giffen v. Wedd, [3927] 2 Ch. 197. 

94. Add. Annotation : — Refd. Re Hummolten- 
berg, Beatty v. Ixmdon Spiritualistic Alliance 
(1023), 92 L. J. Ch. 326. 

106. Add. Annotations : — Consd. Re Barclay, 
Gardner v. Barclay, Steuai't v. Barclay, [1929 1 
2 Oh. 173. Refd. Blackwell v. Blackwrdl, 
[1929] A.<k3l8. 

110a, Invalid.] —W au’ool’s Case 

(1.S40), Duke, 05. 

Anw)tations — Consd. AdauiH & I.ambort'H Coso (1602), 4 
Co. Rep. 104b. Refd. Heatli v. Obapmaii (1864), 2 l>row. 
417. 

114. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

117. Add. Annotation: — ^Mentd. Re Manners, 
Manners v. Manners, [1923] 1 Oh. 220. 

119. Add. Annotatione: — ^Refd. Blackwell v. Bla<>k- 
well, [1929] A. C. 318. Jdentd. Word v. Van 
der Loeff, Bumyeat v. Van der Loeff, [1924] 
A. O. 663. 

128a. For benefit of chureb open to public - 

— Valid.] — Re Barclay, Gardner v. Bar- 
clay, Steuart V. Barclay, No. 79a, a'>ite. 

129. Add. Annoiationa: — Consd. (Thesterman v. 
Federal Taxation Oomr. (1926), 42 T. L. K. 
121 ; Geologists* Assocn. v. I. B. Oomrs. 
(1928), 14 Tax Cas. 271 ; R* Ihcvfwt, Lloyds 
Bank v. Barclays Bank, |1930j 2 Ch. 383. 
Refd. Re Williams, Public Trustee v. WUliams, 
[1927] 2 Ch 283 ; Re Bai'clay, Gardner v. 
Barclay, Steuart v. Barclay, f 1929] 2 Ch 1 7‘i , 
Re Patten, Wcstmiojifer Bank v. Car (\ on 
[1929] 2 Gh 276 ; Re Bain, Public Ti usl < 
Ross, [1930] 1 Gh. 224. 


351 



Cases 180—210. 


English and Empire Digest Supplement. 


180. Add, Annotation : — Consd. Re Barclay, 
Gardner v, Barclay, Steuait v. Barclay, [1029] 
2 Ch. 173. 

185. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1029] A. 0. 318. 

187. Add. Annotation ;~Mentd. Nicholson v. Eng- 
land, [1920] 2 K. B. 93. 

166. Add. Annotation : — Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 

167. Add. Annotations : — As to (1) Consd. Re 
Clarke, Bracey v. Hoyal National Lifeboat 
Institution, [1923] 2 Ch. 407 ; Re Davis, 
Thomas v. Davis, [1923] 1 Ch. 225. Refd. 
Re Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258 ; Re 
Orovo-Grady, Plowdon r. Lawrence, [1929] 

1 Ch. 557 ; Re Hood, J*ublic I’lustoe v. Hood 
(1930), 143 L. T. 091. 

188. Add. Annotation Dlstd. Re Qwyon, Public 
Trustee v. A.-G. (1929), 40 T. L. K. 06. 

196a. Shakespeare Memorial Trust — Erection of 
theatre — Revival of English classical drama — 
Valid.] — Re Suakkspeaiik Memokiai. Thust, 
LyrroN (Eaul) v. A.-G., No. 73a, ante. 

196. Add. Annotation : — As to (1) Refd. Re Gray, 
Todd V. Taylor, [1925] Ch. 302. 

197. Add. Annotation : — As to (1) Folld. Re Gray, 
Todd V. 7'aylor, [1925] Ch. 302. 

ie9a. Promotion of physical efficiency of army — 
Encouragement of sport — Vail'’.] — By his 
will t(‘Bl<ator gave a sum of £3,000 to form the 
nurJeus of a regiment al fund lor Jus regiment 
** lor the promotion of spoi*t', including in 
that term onlv shooting, lishing, cricket, 
football, &> polo.” He also tiieraby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events wliich happened, ‘‘ to the aforesiud 
Spoiting Eund ” to bo held upon tlio same 
tenns os the former legacy ; — Jleld : the 
gifts were gifts for the purpose of promoting 
the physical efficiency of tlie army, & were 
valid cliaritable gifts . — Re Gkay, Todd v. 
Taylou, [1925] Oh. 302 ; 94 1.. J. Ch. 430 ; 
138 L. T. 630 ; 41 T. L. R. 335 ; 09 Sol. Jo. 
898. 

Annoiaiian : — Oonsd. I. II. (Jomrs. v. Yorkshire Agrloultural 
hoc.. 11U28] 1 K. 13. 611. 

199b. Rcpatrlatton of soldiers — After war service — 
Valid.] — (1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in, New South Wales bequeathed 
his residuarv estate ” unto the trustees for 
ilie time being of the * Repatriation Fund ' 
or other similar fund for the benefit of the 
New South Wales returned soldiers.” At the 
date of the will, A of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers : — Held : ' 

(2) the gift created a valid chiuitable trust; ' 

(3) the trustees of the Commonwealth I 

statutory repatriation fund were not trustees 
of the charity, & the settlement of a scheme 
had been rigliUy directed. — Verge v. Somer- 
VIL1.E. [1924] A. C. 496; 131 L. T. 107; 

40 T. L. R. 279 ; OS Sol. Jo. 419 ; sub nom. 


Verge v. Somervillb, A.-G. for Australia 
V. SOMERViu:.B, 93 L. J. P. 0. 173, P. C. 

Annotation: — As to (2) BsU. General Medical Oomioll r. 

1. R. Comra., English Branch ConncJI of General Medical 

Council V. Uain^l928). 97 L. J. K. B. 578. 

201. Add. Annotation : — Contd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

206. Add. Annotations : — As fo (1 ) Consd. Adamson 
V. Melbourne A Metropolitan Board of Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 557. 

206. Add. Annotaiions : — As fo (1) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance. [1923] 1 Ch. 237. Consd. 1. R. 
Comrs. V. Yorkshire Agricultural Soc. (1927), 
44 T. L. R. 50 ; Re Grove-Grady, Plowden r. 
Lawrence. [1027] 1 Ch. 557. As to (2) Refd. 
I. R. Oomrs. v. Temporanco Council of 
Christian Churches of England & Wales 
(1926), 136 L. T. 27. 

208. Add. Annotation: — As to (2) Expld. dc Dlstd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 657. 

208a. If beneficial to community.] — 

Testatrix, who died in 1025, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
training of a charitable institution to bo called 
the “Beaumont Animals’ Benevolent Society ” 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think (It, & having regard to her wish that 
the expense of management should bo kept 
as low as possible ; provided that all members 
of the committee of the governing body & 
all officials of the said society should be Sa 
always have been declared auti-vivisectionists 
A opponents of all sport involving the pursuit 
or death of any stag, deer, fox, hare, rabbit, 
bird, llsh, or any other animal, & to have for 
its objects (a) the acquisition of laud, per- 
mitted bv a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of “ all animals, birds or 
other creatures not human ” ; (6) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generally 
or for the benefit of indi^'idual cases British 
or foreign as the committee of the “ Beau- 
mont Animals’ Benevolent Society” might 
tliink fit ; (c) the founding, establishing, 

endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
sootionist upon the governing body or bodies 
thereof or in any way connected with the 
management thereof : — Held : although a 
trust in perpetuity for animals mi^ht be a 
good charitaole trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad ; there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts. — Re Grove-Oraoy, Plow- 
DBN V. liA WHENCE, [1029] 1 Ch. 557 ; 08 

L. J. Ch. 261 ; 140 L. T. 059 ; 45 T. L. R. 
261 ; 73 Sol. Jo. 158, C. A. 

210. Add. Annotation : — Consd. Re Tetley, 
National Provincial & Union Bank of England 
1 V. TeUey, [1923] 1 Ch. 258. 
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212. Add, Annotation : — ^Mentd. A.>G. v. London 
& Home Counties Joint Electricity Authority. 
[1929] 1 Ch. 613. 

218. Add, Annotation : — Retd. Be Gray, Todd v, 
Taylor, [1925] Oh. 362. 

218a. Encouragement of gardening — Charitable.] 
— Be PLEAaaNTS, Pleasants v, A.-G., No. 
73b, ante. 

215. Add. Annotation : — Aa to (2) Retd. Verge v. 
Somerville, [1924] A. 0. 490. 

216a. Ot Jews to Palestine — Gift to Jewish 

National Fund--Valid.] — A summons asked 
whether deft, co., the Judischer National' 
fonds. Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to liia will made in 1919 
testator who died shortly after licolared : 

“ whereas it is my desire tlmt inombers 
of my family shall make their home in 
Palestine working & living on the land, I 
give, devise, & bequeath all the residue of 
my estate subject as aforesaid to tlio 
Judischer Nationalfonds which is one of the j 
instruments of the Zionist Organisation, for 
the purj)OHe of pureliasing land there, k. 
enabling sucli members of my family as are 
in a direct line of descent from ray father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may bo necessary for the common weal ” : — 
Held : the co. was beneficially entitled to the 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co. — lie Rosenblum, Rohen- 
BLUM V. Rosenblum (1924), 131 L. T. 21 ; 
68 Sol. Jo. 320. 

217. Add. Annotations: — Aa to (1) Consd. I. U. ' 
Oomrs. V, Yorkshire Agricultural Soc. (1927), } 
44 T. L. R. 59. Gnierally, Retd. General 
Medical Council r. I. R. (’ornrs., English ' 
Branch Council of General Mt'dical Council 
V. Same (1928), 139 L. T. 22."). 

217a. Primrose League —Not a charity.] — Testa- 
trix by her will gave a le.isfhold hou.se 
“ to the Primrose L(*ague of 1 he (>)n8ervativc 
cause to be use<l as a liabitation in connexion ' 
with the or in a manner which will 

benelit tlie cause ” ; — //e/d : as the gift was 
imprtsised with a trust & could not be sold, 
& as the league w'as not a chaiity, the gift 
failed. — Be .Fones, Public Tru.stee r. j 
CJ.ARENDOX IEarl) (1929), 45 T. L. H. 259. ' 

225. Add, Annotations Consd. Be King, Kerr • 


V. Bradley, [1923] 1 Ch. 243. Retd. Be 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Oh. 407. 

231. Add. Annotation: — Oencrally, Mentd. /is 
Villar, Public Trustee v. Villar, [1929] I Ch. 
213. 

2Sla. .] — Testator gave £200 to his trustees, 

on trust to invest it ds to pay the income 
thereof to a cemetery co. “ during such 
oriod os they shall continue to maintain A 
eep ” two specitled graves “ in the cemetery 
in good order & condition with flowers & 
lants thereon as same have hitherto been 
ept by me,” dc he declared that, if the 
graves should not bo kept in such order A 
condition, his trustees should pay & ^ipply 
the income in manner therein inentioneu — 
Held : the gift w'as a valiil gift,. — 7iV CiiAunON, 
JoiiNtJiTUN V. Davies, [1928] Oh. 404 ; 97 
1.. J. Ch. 289 ; 139 J). T. 201. 

237, Add. Annotation : — Mentd. Khoo lff)oi Tjoong 
V. Khoo Chong Yook, [1930| A, O. 310. 

238a. In memory of testatrix — Valid.]— /<« 

Kino, Kkuu v. Bradley, No. 3a, ante, 

240. Add. Annotation: — Apld. I. H. Oomrs. v. 

Soc. for Relief of Widows & Orphans of 
Medical Men, 1. R. r. Medical Charit- 

able Soc. for West Riding of Yorkshire 
(1920), 130 L. T. 00. 

241. Add. A'nnoiations: — Refd. T. R. Coinrs. v. Hoc. 
for R<‘lief of Widows ite Orphans of Medical 
Men, I. H. (Jornrs. v. Medical (Uiaritablo Soc. 
for West Riding of Yorkshire (1920), 42 

* T. L. H. 012; I. R. Corars. v. Yorkshire 
Agricultural Hoc. (1927), 44 T. L. U. 69; Be 
JTcvost, Llovds Bank v. Barclays Bank, 
[19301 2 Oil. 383. 

242. Add. Annotations : — Refd. 1. R. Oomrs. v. 
Hoe. for Relief of Widow's & Orphans of 
M«*dicul Men, I. H. Oomrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1020), 
42 T. L. R. 012; I. R. Oomrs. v. Yorkshire 
Agricultural Soc,, [1928J 1 K. B. Oil. 

245. Add. Annoiaiion :— Refd. I. It. (kimrs. v. Soc. 
lop Belief of Widows &, Orphans of Medical 
.Men, 1. R. Oomrs. v. Medical Ohantahlcj Soc. 
for West Riding of ’i’orkshire (1926), 42 
T. L. R. C12. 

247. Add. Annoiaiion : — Refd. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, 1. R. Oomrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1920), 
42 T. L. R. 612. 

249, Add. Annotations: — Apld.l. It. Cornrs. v. Soc. 
for Relief ot Widows & Orphans of Medical 
Men, I. R Corars. v. Medical Charitable Soc. 


PART 1. SECT. 6. SUB-SECT. 1. 

218 Iv. .J— 

A dir<?ction in a will to the oxors. to 
deposit a bain in a l>ank or Invest it, 
the yearly intercut to he devoted to 
the care of rny firrave," creates, loavinff 
statutory' provlHiona out of considera- 
tion, a perpetual trust ; &, as the pur- 
pottu i'* nut charilahle, is void ; hut 
IcfidBlativc eanotion is siven to this 
particular form of perpetual trust, by 
above sect. — He Jo.nbs (1918), 42 
O. L. R. 62 ; 13 O. W. N. 40.5. —CAN. 

• i. .1 — Bequests made to 

bodies incapable of contracting, on 
the condition precedent that they 
should affree with testator’s tmstoes 
to care for certain burial iota for all 
time: — Held: void. — /fe L aino Estatic. 
[18271 1 W. W. R. 689 ; 38 B. C. R. 


J.8. 


440.-'€AN. 

232 i. Hrection of monument —To 
ietAatar's memory — A'of charital/le vmp. J - 
A will provided that one-half of the 
rc'sidue of the estate bo uac*d by tiiu 
exors. “ towards the erection of a 
monument or some suitable incniorial 
to me. '* Testator’s husband died afU:r 
the making of the will, fie she caused 
to bo erected between hhi grave fit the 
space reserved for hers a monument to 
him on which was loft a blank space 
apparently intended to be filled in 
with an Inscription for herself after her 
death : — ifeia .* the provision for the 
monument was not an enforceable 
tmst nor a charitable bequest which 
could bo worked out cy-prt». — Re 
jEFKKiuo.v KHTATr, (Man.), [1828] 3 
W. W. K. 680.— CAN. 
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h i. Sorirty of fit. Vitu'enl dr 

Paul -IJovm of Providener.) Tesfator 
bc(|urathod UlOO to the Hoclcty of .St. 
Vlncont do I'aul. fit dlr«X5t<'W 1 ho roMJdiio 
of his estate to bo ronvt'rtoil into cash, 
fit paid to the Houso of I'fovJdcnoo. 
These wenj voluntary unincorporated 
assof-latious ; — lit Id • so far as they 
oouid bo paid out of ixTsonaltv these 
IcRacics were koo<J . fi: shoiild fao paid 
over to the persons having the manafl[e- 
ment ot the pecuniary aftairM of the 
institutions named. — Elmblky v. Maxj- 
DKN (1867J. 18 Ur, 380.— CAN. 

1 1. FvndofBenevoleneeofFreeTnaHoni 

— VrUid.) — fU Vo 87 .. PUBI.10 TBTTsraj 
V. StbbxX, [10261 8. A. 8. R. 216- 

AU8. 
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for West Biding of Yorkshire (1920), 106 
L. T. 60. Mentd. Toates r. Toates, [1920] 2 

K. B. 30. 

260. Add, Annotations : — As to (1) Refd. Jte Patten, 
Westminster Bank v. Carlyon, [1920] 2 Ch. 
276. Asia (2) Refd. lie I'revost, Lloyds Bank 
V. Barclayh Bank, 1 19.30] 2 Ch. 383. 

261. Add, CUation .•—[1912] 1 Oh. 29. 

Add. Annotations: — As to (1) Apld* Re 
Paiten, Westminster Bank v. Carlyon, [1929] 
2 270. As to (2) Refd. Re Kuypers, 

Kiiypers v. Kuypers, [1925] Ch. 244. Oenerally, 
Refd. Rf Bancroft, Bancroft v, Bancroft, 
[1928] Ch. 677. Mentd. Be Sikes, Mozon v. 
Orossley (1026), 48 T. L. B. 67. 

261a. London Library.]— A gift of real & 

personal estate to the trustees of an un- 
incorporated voluntary assocn. [the London 
Library], not being a charity, for the general 
purposes of the assocn. held valid, & not open 
to objection on the ground of reii)otene.ss. — 
Re Prevoht, Lloyds Bank, Ltd. v. Bar- 
clays Bank, Ltd., [1930] 2 Ch. 383 ; 99 

L. J. Ch. 426 ; 143 L. T. 743 ; 40 T. L. B. 
667 ; 74 Sol. Jo. 488. 

265. Add. Annotation : — As to (2) Refd. Verge v. 
Somerville, [1924] A. 0. 496. 

269. Add. Annotation : — As to (1) Refd. Re Grove- 
Grady, Plowden v. Lawrence, [1929] 1 Ch. 
677, 

260a. Zoological Society of London- I'alld.] — The 

ct. held that a bequest of money to the Zoo- 
logical Society of London, to be applied for 
the upkeep & iinproveinont of the Zoo- 
logical Gardens A for Ihe objects of the 
society, was a valid clxaritable gift. — Rc 
Lopes, Bence-Jones v. Zoological Society 
OF London (1930), 46 T. L. B. 677 ; 74 Sol. 
Jo. 681. 

266. Add, Annotation : — Refd. Chesterman v. 
Federal Taxation Oomr. (1926), 42 T. L. B. 
121 . 

265a. Gift to Jewish National Fund — ^To enable 
testator’s relations to settle in Palestine.] — 

Re Bosenblum, Bosenblum v. Bosbnblum, 
No. 216a, ante. 

266. Add. Annotations : — As to (1) Ck>nsd. jRe Gray, 
Todd V. Taylor, [1925] Ch. 362. Apld. Re 


Patten, Westminster Bank v. Carlyon, [1929] 
2 Oh. 276. 

266a. Provision of knickers for all boys of district — 
Void.] — Testator devised his i-esiduary estate 
on trust, the income to be applied for ever 
in providing knickers for boys who resided 
in the P. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief : — 
Held : as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& as the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities. — Re Gwyon, Public Trustee 
V. A.-G., [1930] 1 Oh. 255 ; 99 L. J. Oh. 104 ; 
46 T. L. B. 96 ; 73 Sol. Jo. 8.33 ; svb nom. 
Public Trustee v. A.-G., 142 L. T. 321. 

267a. Social club — Staff Christmas fund — Invalid.] 
— Testator gave three legacies in the follow- 
ing terms : “ To the Junior Carlton Club, 
Pall Mall, S.W. : £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton : £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club : £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ” : — 
Held: the legacies to the dubs wore not 
charitable, &, therefore, invalid. — Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 
Ch. 276 ; 98 L. J. Ch. 419 ; 141 L. T. 295 ; 
46 T. L. B. 604. 

267b. Cricket club — Nursery fund — Invalid.] — Re 
Patten, Westminster Bank v. Carlyon, 
No. 207a, ante. 

270. Add. Annotations : — ^Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Oh. 258 ; Re I’revost, Lloyds 
Bank v. Baidays Bank, [1930] 2 Ch. 383. 
Mentd. Gottliffe v. Edelstou, [1930] 2 K. B. 
378. 

272a. Gift to Universal Negro Redemption Fund — 
Valld.1 — Universal Negro Improvement 
Assocn. Incorporated v. Morter (1928), 
44 T. L. B. 331 ; 72 Sol. Jo. 164, P. O. 
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296. Add. Annotation : — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

802. Add. An uniat wn : — Refd. Be Grove-Grady, 
Plowden v. Likwrenee, [1929] 1 Ch. 657. 

816. Add. Annotation Refd. Be Berohtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

860. Add. Annotation : — Refd. 1. B. Comrs. v. 

Forth Conservancy Board, [1929] A. O. 213. 
351. Add. Annotation : — Refd. 1. B. Comrs. v. 

Forth Conservancy Board, [1929] A. C. 213. 
884, Add. Annotation : — Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Oh. 553. 

897. Add. Annotation: — ^Refd. Re Berchtold, 
Berchtold v. Capron, [1£^3] 1 Oh. 192. 

898. Add, Annotation : — ^Refd. Re Berchtold, 
Berchtold v. Capron, [1928] 1 Ch. 192. 


421. Add. Annotation : — ^Mentd. Harpers. Hedges, 
[1923] 2 K. B. 314. 

429. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter, [1925] Oh. 746. 

432a. Art gallery — Valid — Right of trustees to 
purchase house di grounds.] — Re Towner, 
Eastbourne Corpn. v. A.-G. (1923), 40 
T. L. B. 3. 

464. Add, Annotation: — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 

466. Add, Annotation : — ^Refd. Re Monk, Giffen v, 
Wedd. [1927] 2 Ch. 197. 

472. Add, Annotations : — Consd. Re Clarke, Bracey 
V. Boyal National lifeboat Institution, [1928] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 
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480. Add, AnnotcUion : — Retd. Re Monk, GiSen v. 
Wedd, [1927] 2 Oh. 197. 

498. Add, AnnotcUion : — Mentd. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

503. Add. Annotation : — Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 557. 

551. Add, Annotation: — Mentd. Nicholson v, Bnff- 
land, [1926] 2 K. B. 93. 

674. Add. Annotation : — ^Mentd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. O. 
603. 

501. Add, Annotation : — Generally, Mentd. Re 
Berchtold, Berchtold i». Capron, [1923] 1 Oh. 
192. 


625. Add, Annotation: — Reid. Ue 1 1 ro Vf - G rady , 
Plowden v, Lawrence, [1929] 1 (’h. 657. 

629a. Under Education Act, 1921 (a 51), 

s. 117— Assurance of land for erection of 
sanatorium — Exempt.] — Re Uaiu*ow S('iiool 
G ovEtiNORS Muaiiay’s Co.vtkact. [ \ 927 j 1 
Oh. 5.56 ; 96 L. J. Ch. 207 ; 137 L. T. 1 19 ; 71 
Sol. Jo. 408. 

634. Add. AntiotcUiou : — Mentd. Re Berchtold, 
Berchtold r. Oapron, [1923] 1 Oh. 192. 

638. Add. Annotations : — ^Refd. Re jVn/.iimi, Her- 
bert V. Christopherson, [1930) 1 (’h. 407. 
Mentd. Re Berchtold, Berchtold v. Oapron* 
[1923] 1 Oh. 192. 

643. Add. Annotation : —Mentd. Klioo Ibxd Leung 
V, Khoo Ohoug Yook, |lU30j A. C. 316. 


Part III. — Charitable Trusts. 


658. Add. Annotations : — Consd. Re Olarke, Bract^y 
V, lioyal National Lifeboat Institution, [1923] 
2 Oh. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 226. 

657a. .] — A. gift to A. “ who will at her 

death dispose of it in such charitable ways for 
good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,” 
gives A. only a life estate, A on her death, 
whether before or after testator, the fund 
becomes applicable for charitable purposes A 
is not distributable as on an intestacy. — Re 
OAMMET.L, Public Thusteb e. A.-G. (1925), 
69 Sol. Jo. 345. 

658. Add, Annotation: -As to (3) Dlstd. Re 
Gw von, Public Trustee v. A.-G. (1929), 46 
T. L. K. 96. 

661. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

666. Add. Annotation: — Mentd. Re Davies, 
Thomas v. Thomas & Davies (1927), 71 
Sol. Jo. 880. 

678. Add. Annotation : — Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 

680. Add. Annotation : — Refd. Blackwell v. Black- 
well, (1929] A. C. 318. 

687. Add. Annotations: — As to (1) Consd. Re 
Clarke, Bracey v. Boyal National Lifeboat 
Institution, [1923] 2 Ch. 407. Apld. Re 
Davis, Thomas v. Davis, [1923] 1 Oh. 225. 
Refd. Re Tetley, National Prrjvincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; 
Re Grove-Grady, Plowden v. Lawrence, f 1 929 J 
1 Ch. 657 ; He Hood, Public Trustee v. Hood 
(1930), 143 L. T. 691. 

Fund deposited In names of 

bishop & two archdeacons — Income not 
drawn upon — Date of deposit coinciding with 


creation of new diocese.] — On June 29, 1888, 
money was doposit<ed in a bank in the names of 
the Bishop of Wakefleld A two archdeacons* 
In May, 1888, the Diocese of Wakodold was 
newly foimod, & II. was enthronod on 
June 26, 1888, as first bishop of that diocese. 
The income of the fund so dopoHited was not 
drawn upon, & the fund willi £900 aectimu- 
latod inb^rest was found intact by the oxors. 
of the archdeacon, who was the survivor of 
the tlireo persons in whose names the money 
iiad been deposited. The fund was not 
contributed to by those in whose names it 
wfis deposiU'd : — Held : in such circum- 
stances the exors. of the arch(l(*aoon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts. — P bahu v. How (1922), 
01 L. J. Ch. 334 ; 126 L. T. 620 ; 06 Sol. Jo. 
250. 

702. Add. Annotation : -Dlstd. He How, How v. 
How, [1930] 1 Ch. 66. 

702a. *' Missionary purposes ” — Valid — Court en- 
titled to regard missionary work of legatee.] — 

Testatrix b«)qucathed her residuary estate 
“for missiozuiry purposes” to J. : — Held: 
(1 ) the ct. could admit evidence that testa- 
trix had o£t<*n met J. at conferences of 
Christian workers & discussed religious 
subjects with him, A that before she made 
her will slie had sent him considerable sums 
of money to aid him in the work in which he 
was BO engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes ; (2) liaving rcg/ird 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gilt. — 
Re Bees, Jones v, Evans, [1920 ] 2 Ch. 59 ; 
89 L. J. CTi. 382 ; 123 L. T. 667. 

Annotations As to (1) CODld. /te Haln. I'ublx Truxteo «. 

Kohb, Iiasoj 1 Ch. 221. Dlstd. Ac ilow. How v. ilow, 

[1930] 1 Ch. 08. 


PART II. SECT. ♦, 8UB-8B0T. 8. 

sd. NeeesMitv for reaisireUion — Under 
S4 Viet. c. 43.1 — Be SmirroBD Bap- 
tist CShubou I^BOPKBTY (1869), 2 Ch. 
388.— CAN. 


PART IL SECT. 8, 8UB-8BCT. 4. 

t i. Not appUetMe to .] — 

The above Act is not in foxes in 


Manitoba . — Re F*ntok ICsiai'E. [1920] 
2 W. W. R. 367 ; 53 D. L. R. 82 ; 30 
Man. L. R. 246.— CAN. 


PART III, SECT. 1. SUB-SECT 1. 

tm. Bp settlement — BeUlor direetina 
himeelf of income from shares .] — 
Tonuct «. Fxojebai. Comb, ok Taxa> 
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Tiov (1927), 39 C. L. H. 628.— AUS. 

PART III. SECT. 2. SUB-SECT. 2. 

A. (a). 

gp fHft ** for some good puhht pur- 
pose ” — ** Sudi cut emergencu hoH7»ital, 
women’s home or park wUh vnnaru ’ 
Vfdxd .] — Cox e. Hooan Sf Vi< roit/A 

CORPN. (1926). 36 B. C. R —CAN. 
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70Sa. ** Two Institutions which I hope to be able 
to name ** — Valid.] — Tewtatrix, who died in 
1919, left her foreign property to “ two 
institutions, one for sailors, the other for 
soldiers, wliich I hope to be able to name 
myself, if not, then by my exors.” ; — Held : 
the gift ought to bo construed, not as a gift 
to two institutions which might or might not 
be chaiiiable, but as a gift to two charitable 
institutions of the kind specified, & there- 
fore wns not too vague but was a good charit- 
able' gift. — He Smitji, Blytii v. A.-G. (1920), 
30 T. L. li. 410, C. A. . 

705. Add» Amiotaiiona : — Consd. K. v. Income 
Tax Special Comrs., Ex p. Hank’s Trustees 
(1922), 127 L. T. 661 ; lie Clarke, Bracey v. 
Boyal National lifeboat Institution, [1923] 

2 Ch. 407. Refd. He Davis, Thomas v. 
Davis, [1923] 1 Ch. 225 ; He Ilummelten- 
berg, Beatty v. liondon Spiritualistic Alliance, 
[1923] 1 CU. 237 ; He Tetley, National l^o- 
vinrial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258 ; Verge v. Somerville. [1924] 
A. C. 190 ; General Medical Council v. I. B. 
Comrs., English Branch Council of General 
Medical Council v. Same (1928), 97 L. J. 1C. B. 
678 ; Geologists’ Assoen. v. 1. B. Coiiits. 
(1928), 14 Tax Cas. 271; 1. K. Comrs. v. 
Yorksiiii'(* Agricultural Soc., [1928] 1 K. B. 
611 ; He Grove-Grady, Plowden v. Lawrence, 
(1929J 1 Ch. 557; He Bood, Public Tru8t<'c 
r. Hood (1030), 143 L. T. 001 ; Pe Schoalcs, 
Schoalos V. Schoalcs, [1930] 2 Ch. I,"*. 

708. Add, Annotation : — Consd. He Tetley, Na- 
tional Provincial &, Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

716. Add. Annotations: — Apld. Hr Bain, Public 
Triusteo v. Boss, [1930] 1 Ch. 221. Distd. iiV 
Stratton, Stratton r. A.-G., [1930] 2 Ch. 151. 
Refd. He Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 268. 

717a. “ For such objects connected with the 
church as ** vicar shall think fit** — Valid.]— 
Wlierc testatrix devised Ac bequeathed all the 
rcsidiK* of Jier e.stat(' to the vicar of a church 
“ for such object 8 eonnect<‘d with the church 
as lie shall think fit”: — Held: “objects 
connected with the church ’’ did not mean 
parochial objects, but meant objects con- 
ni'cted with the fabric & services of the church, 

A: 1 herefore the gift ereate<i a valid charitable 
gift . — He Bain, Publio Trustee v, Ross, 
I193U] I VU. 224 ; 99 L. J. Ch. 171; 142 
L. T. 344 ; 45 T. L. K. 617, C. A. 

Aiinotatw 7 is :—AviA. Hr Stmllon, Stratton v. A.-O., [ 1930 ] 

2 Ch. 151 . Refd. Hr Stratton, Knapman v. A.-O. ( 1930 ), 
47 T. Ji. ]{. 3‘2. 

717b. ** Such parochial institutions or purposes ^ 
as ** vicar “shall select** —Invalid.}— Testa- 1 
trix, wJjo died in 1929, made a bequest of 
money in trust for the vicar of a parish fur | 
the time being, to he distributed by him | 
“ among such part»chial iustitutiuns or pur- 
poses as he shall select ’’ ; — Held : as 1 
“ parocliial in8titutit)ns or purposes ” might ' 


include objects which were not charitable 
the bequest was not a valid charitable gift. — 
Be Stratton, Knapman v. A.-G. (1930), 47 
T. L. B. 32 ; sub nom. Re Stratton, Knap- 
man V, Stratton, 74 Sol. Jo. 787, C. A. ; 
affg. S. C. 8ub nom. He Stratton, Stratton 
V. A.-G., [1930] 2 Ch. 151. 

718. Add, Annotations: — Consd. Be Williams, 
Public Trustee v, Williams, [1927] 2 Ch. 283; 
He Bain, Public Trustee v. Boss (1929), 46 
T. L. B. 017 ; Re Bain, I*ublic Trustee v. 
Boss, [1930] 1 Ch. 224. FoUd. Be Jackson, 
Midland Bank Executor & Trustee Co. v. 
Wales (Archbp.), [1930] 2 Ch. 389. Consd. 
He Schoales, Schoalcs v. Schoalcs, [1930] 2 
Ch. 75. Apld. Re Stratton, Stratton v. A.-G., 
[1930] 2 Cli. 151. Refd. He Stratton, 
Knapman v. A.-G. (1930), 47 T. L. B. 32. 

718a. Trustees empowered to change objects if 
Interests of Church better served.] — Re 
Williams, Public Trustee v, Williams, 
No. 75a, arde. 

71 8b. Gift to Archbishop to be applied ** in his dis- 
cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.**] -TcHtiitrix made a bequest of 
half Jier residuary {'state to the Archbishop 
of Wales lor tlu* time being to be paid 
applied by iiini in or towai'ds tlio General 
h'und belonging to tlici Church in Wales, or in 
his {liscretion in any manner as he might 
think bi'st for ln'lping to eany on the w'{)rk 
o^ tlie (’liureh in WaU's : -Held : the alterna- 
tive gift Mas too imh'liniie in that it could not 
be said tliat tin' application of it by the 
.Vrehbisliop must be for a charitable jiiuTJOse, 
ib the whoh' gift was therefore void. — He 
Jackson, Midland Bank Executor & 
Trustee Co., J/td. v. Walks, Archbishop 
OP, [1930J 2 Ch. 389 ; 99 L. J. Ch. 460 ; 46 
T. L. It. 558. 

720. Add. Annotations : — Consd. He Clarke, Bracey 
V. Boyal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 627 ; He Davis, Thomas 
V. Davis, [1923] 1 Ch. 225; He Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

721. Add. Annotations : — Consd. A.-G. v. National 
Provincial Bank, [1924] A. C. 262. Refd. 
Verge v. Somerville, [1924] A. 0. 496. 

728. Add. Annotation : — Consd. Be Tetley, Na- 
tional l^ovincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. 

724a. Charitable or public Institutions ’*— At dis- 
cretion of trustees — Void.] — By his will dated 
3Iay 3, 1918, testator, after making certain 
specific As pecuniary bequests & giving an 
annuity to lus wife, devised & bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
A& investment of the net residue as therein 
mentioned. He directed his trustees “ to 
hold the residuary moneys & investments 


PART III. SECT. 2. SUB-SECT. 2.— 
A. (b). 

It. " To be xnve^ed t» toor charities 
at trustees' discretion lo be selected 
by trustees "—Valid.] — He Hammoxd 
(1921), 68 D. L. R. 500 ; 61 O. L. R. 
140.— CAN. 

PART HI. SECT. 2. BUB-SECT. 2.— B. 
4 I, ** Charitable or other deserving 


trw/Uuitorw *' — As trustees think fit — 
Foul.] — CAMrDBLL’S TUUSTRUS tJ. 
Campbell, 11021] S. C. (H. L.) 12 ; 58 
So. L. R. 89.— SCOT. 

b i. “ Benevolent, charitable d: re- 
ligious institutions ” — As trustees think 

S 'oper — In limited locaiUg — Folid.] — 
DOAR, ETC. p. Cassells. [1022] S. C. 
895 : 69 So. L. R. 804.— SCOT, 
o 1. . ] — By the law of Scotland a 
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trust for ** charitable or boneroleut ” 
purpObe.s is a trust for “ charitable ’’ 
pnrpose^ alone. — J ackson’s Tbusteks 
V. Inland Revenue. [1926] S. C. 679 ; 
10 Tax Cos. 460.— «COT. 


0 ii. In particular place — As 

trustees shall think deserving.] — Re 
GreavesIb. C.). 11917] 1 W. W. R. 
997.— CAN. * 
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upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for tlie 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in^ their absolute discretion & in 
such proportions & shares as they may deem 
fit *’ : — Held : the non-ch^iri table objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty. — lie Davis, 
Thomas v. Davis, [1923] 1 Ch. 225 ; 92 
L. J. Ch. 322 : 128 L. T. 735 ; 39 T. L. K. 
201 ; 67 Sol. Jo. 297. 

726. Add. Annotation : — ^Refd. Re Clarke, Bracey 
V. Royal National lifeboat Institution, [1923] 

2 Ch. 407. 

728a. ** To such charities or to such religious 
bodies — As trustees in their discretion shall 
think fit — Valid .] — Re 'Pomkinson, MTkka 
& Bktjl ?». A.-(t. f)K TiriJ Droiiv of JiAN- 
OASTER (1929), 71 Sol. .To. 77. 

131. Add. Annotations: — Consd. lie Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, [1923] 1 Ch. 258. Dlstd. 

T. R. Comrs v. Roberts Marino Mansions 
Trustees (1927), 43 T. L. R 270. Consd. 
General Medical (’ouncil v. I. R. Comrs., 
English Branch Council of General Medical 
(^ouncil V. Same (1928), 97 Jj. J. K. B. 578; 

Re Grove-tJrad V, Plowden v. Lawrence, [1929] 

1 Ch. 557. Refd. Re Clarke, Bracey v. 
Royal National lifeboat Institution, [1923] 

2 Ch. 407 ; Re Davis, Thomas v. Ilavis, 
[1923] 1 Ch. 225; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 262 ; Verge v. 
Somerville, [1024] A. C. 490; I R. Comrs. 

V. Yorkshire Agricultural Soc., fl028j 1 K. B. 
611; Midland Counties Institution of Engi- 
neers V. I. B. Comrs. (1928), 14 Tax </’as. 28$. 

784. Add. Annotation : — Refd. Verge v. Somerville, 
[1024] A. C, 496. 

786. Add. Annotations : — As fo (1) Refd. Rc Tetley, 
National Provincial & Union Bank of Eng- 
land V. Tetley, (1923] 1 Cli. 258. As to 
(2) Consd. Re Bain, Piiblic ’Trustee ?•. Jtoss 
(1929), 45 T. L. R. 617. 

786a. ** Charities & institutions ”— ** As executors 
In their absolute discretion think fit ** — Void.] 

— Re Clarke, Bracey v. Royal National 
Lifeboat Institution, No. 47a, ante. 

789. Add. Annotations : — Consd. Caldwell v. (Md- 
well (1921), 91 L. J. P. O. 95; A.-O. v. 
National Provincial Bank, [1924] A. C. 202 ; 

Re Gwyon, l*ublic Trustee v. A.-G. (1929), 

46 T. L. R. 90. Refd. Re Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; Stratton, Strat- 
ton r. A.-G., [1930] 2 Ch. 151. 

740a. ** Charitable purposes ” directed by testator 
or for such objects as executor selects — Void.] 

— Re Chapman, Uales v. A.-G., No. 1424a, 
post. 

740b. ** Patriotic purposes or charitable institutions 
or objects ** — At discretion of trustees — Void.] 

— Testator by his will directed his trustees 
to apply one-fifth of his residuai-y estate 
“ for such patriotic purijoses or objects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ” as they in their absolute discretion 
should select ; — Held : the words of the gift 
must be read disjunctively, “ patriotic pur- 
poses ” were not necessarily charitable, & the 
gift was void for uncertainty. — A.-G. v. 
National Provincial & Union Bank of 
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England, [1924] A. 0. 262 ; 40 T. L. R. 191 ; 
68 Sol. Jo. 235 ; atth wow. Re Tetley, A.-G. 
V. National Provincial & Union Bank of 
England. 03 L. J. Ch. 231 ; 131 li. T. 34. 
11. L. ; affg. S. C. wow. Rc Tetley, 
National Provincial & Union Bank of 
England, Ltd. v. Tetley, [1923] 1 Ch. 
258, C. A. 

dnnotfUifmn • — Consd. Re (Irovo-CJratly, Plowdouv. liOwreuco, 
IIU20T 1 {’h. Reid. Vortrow. Soiuorville, illi24j A. C. 
4y«: 1. R. Conirs. Ut)bi'rt8 Murlno IMunstoiiH TrUHtoi'S 
(1027), 40 T. Ij. li. 270 ; (ionoral Modlcal rouncil v. I. H. 
(’ornrH., Kntdiih Ibaiu'b Cotnu'ilnf Goiit'mlMiHlicalCotuioil 
v. SaiiH* (19‘-^), 07 L .1. U. ii.,>7is; 1. K.Cuniru.v. YorkMhiro 
AgnculturiU "ot'., ll'>281 1 K. 1$. (>11. 

745. Add. Citation: — 91 Ii. J. P. C. 05. 

748. AnnoUition : — As to {\) Consd. Chester- 

man v. Federal Taxation Ctunr. (1925), 43 
T. L. R. 121. 

761. Add. Annoiatioyi : — Refd. lit Tetley, National 
Proviiieial Union Bank of England v. 
Tetley, [1923] 1 Ch. 258. 

751a. ** Objects of charity or any other public 
objects In parish of VaUd.j— By 

her will made in 1889 U'statrix bequeathed 
all h(‘P residuary estate to trustees upon 
trust to aj>ply such parts tlu'roof as wore 
applicable by law for eliaritablo legacies, in 
such manner as h(*r trustoes should, in their 
absolute discretion, think fit, “ for the 
benefit of the schools, &> charitable institu- 
tions, & poor, &. other objects of charity, or 
any other public objects in the parish of F.”: 
— Held : it was a good chari table gift of the 
whole residuary estate, Ac was nob to be road 
disjunctively.— Re Bennk'IT, Gibson v. A.-G., 
[1920] 1 Ch. 305; 89 L. .1. Ch. 260; 122 
L. T. 578 ; 81 J. P. 78 ; 64 Hoi. .lo. 291. 

AntMtaiion.’—'Retd. lie T»>t'ey, Natietial I’revlntdal & Union 
Ituuk of lOnKluud v. 'I'ctlry, U!)2U1 1 Ch. 2(>K. 

754. Add. Annolatioyis : Retd. Adamson f>. Mel- 
bourne A:. Melr(q)oIilan Bo/ml of Works, 
11929] A. (’. M2 ; He Grove-Grady, l*low<l«jn 
V. Lawrene<‘, 11929) L Ch. 557. 

766a. ** Hospital or other charitable or benevolent 
Institution ** — Valid.] — By hia wiU, made in 
1917, testator gave his residuary estate to 
trustcc‘8 upon trust to apply the same & the 
income thereof in providing or endowing, or 
assisting in providing '»r endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute diseretiou think fit, in memory 
of bis bite wife, for, at, or in connection 
with, any hospital or convalescent homo or 
other charitable or benevolent institution ” ; 
Ac testator expressed the wish, but not so as 
to impose any legal obligation on his truslocB, 
tlwxt such hospital or other charitable or 
benevolent institution should be in, or con- 
necttjd with, th<* parish of Ht. Maryhibono, 
London, or at, or in connection with, the town 
of Kilmarnock: — Held: the word “hos- 
pital ” where it was first used in tlio will 
was used in an adjectival scTise, Af ai)f)licd 
to the following words “ wards, be<Is, or 
cots ’’ ; the primary inttuilion of fesfator was 
to provide or endow the same. As the {daces 
where they cf>uld b<j provided oi* entiowed 
must bo hospitals or ronvahwerit homes or 
other charitable ireditiitions, Ac the words 
“ benevolent institution ’’ must be con- 
strued as ejusdnn generis ^ with “ hospital ’’ ; 
Ac therefore the bequest constituted a gofid 
Ac valid charitable gift . — Re Ludlow, i> 

JONES V. A.-G. (1923), 93 L. J. Ch. 30. U A. 



Qum 762-886. 


English and Empire Digest Supplement. 


762. Add, Annotation : — ^Mentd. Jackson’s Trus- 
tees V. Lord Advocate (1920), 10 Tax Gas. 
460. 

788. Add, Annotation: — Folld. Re Porter, Porter 
V, Porter, [1925] Ch. 746. 

766. Add. Annotation : — As to (2) Consd. Be Porter, 
Porter v. Pc»rter, [1926] Ch. 740. 

769. Add. Annotation: — Consd. Be Porter, Porter 

V. Porter, [1926] Oh. 746. 

769a. Invalid gift tor maintenance of family 
graves — Surplus to rector of B. — Void for 
uncertainty.] — P o\vt.eb v. Fowler (1864), 
83 Boav. 616 ; .S3 L. .T. Ch. 674 ; 10 L. T. 
682 ; 28 J. P. 707 ; 10 Jur. N. S. 048 ; 12 

W. B. 972 ; 66 E. R. 607. 


786. Add. Annotations : — Consd. Be Clarke, Bracey 
V. Royal National lifeboat Institution, [1928] 
2 Ch. 407. Refd. Be King, Kerr v. Bradley, 
[1923] 1 Oh. 243. 

794. Add, Annotations : — Apld. Be Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v, Davis, 
[1923] 1 Ch. 225. 

795. Add. Annotations : — Apld. Re Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Be Davis, Thomas v. Davis, 
[1923] 1 Oh. 226. 

810. For ** appointment ** read ** apportionment.** 

816. Add. Annotation : — Refd. Be Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 667. 


Anmtationa Re WlDlams (1877), fi Oh. D. 735. , 

Beld. Honro v. OHborno (1800), 30 J. P. 309 ; He Ul^ley’s 817. Add. Annotation : — Consd. Re Bain, Public 
Trutitti (1860), 36 L. J. Oh. 147 ; Ohoa Ohoon Nooh v. Trufttpft « Bora 119291 4^5 T T, B fll7 

SpotliBwoodo (1869), Wood’s Oriental CaHOS, App. I. irustee V. KOSS (lU^P), 1 . \j. K. 017, 


769b. Gift for maintenance Sc upkeep of masonic 
temple — Residue to masonic charities — Whole 
gift void.] — ^By a codicil to his will testator 
Greeted his oxors., on the death of his wife, 
to pay from his estate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
intoi-est applied by the trustees, in their full 
& solo discretion, to the maintenance Sc up- 
keep of the masonic temple. Sc the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
The masonic temple was to be used for masonic 
ceremonies, &: smaller rooms fur lodge 
mooUngs, business Sc mootings of a social 
but not political character. Upon a summons 
to ascertain whother the l^acy was valid or 
not : —Held : (1) the decisions in the “ tomb 
cases ” were inapplicable ; (2) the whole 

incx)mo of the fund being charged with a 
tinist, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this disci'otiun. Sc 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift of the boliuice would bo valid ; (3) as 
the prinuvry gift was not sufficiently delincd, 
the whole legacy was void for uncertainty. — 
Re Porter, Porter v. Porter, [1926] Ch. 
740 ; 96 L. J. Ch. 40; 133 L. T. 812. 

771. Add. Annotations : — Consd. Be Clarke, Bracey 
V. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. lie King, Kerr v. Bradley, 
[1923] 1 Oh. 243. 

772. Add. Annotation : — ^Refd. Re Porter, Porter v. 
Porter, [1926] Ch. 746. 

776. Add. Annotation : — Folld. Be Porter, Porter v. 
Porter, [1926] Ch. 740. 


823a. Description not confined to charitable 

purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.] — Jn construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary mcianing 
were used in a special narrower sense. 

Testator, a member of the “ Brethren,” or 
“ JMymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal pai'ts, 
one for his sons, & the otlicr for his trustees 
“to distribute betneen the various good 
works which 1 &c my wife have been in the 
Imbit of assisting. . . .” After the widow’s 
death this suiimions was taken out to dotc*r- 
mine whether that direction created a good 
chai'itable trust. Affidavits were* ttmdcrcd 
to the effect that among the ” Brotlu*en ” 
” good works ” W’as a phrase in common use 
to indicab' w’orks distinctly religious, i.e. 
Chi’istian, A suggesting that testator hod 
used it in that sense : — Held : tliere was no 
evidence of the signiticance with which the 
testator hod used the words, & the Btatemcnt 
as to tlieir use among tlie ” Brethren ” was 
not evidence t)f constant use in such a sense 
as would exclude non-religious charitable 
objects. — Be How, How r. How, [1930] 1 Ch. 
00 ; 99 L. J. Ch. 1 ; 142 L. T. 80. 

832. Add. Annotation : — As to (1) Apprvd. Black- 
well V. Blackwell, [1929] A. 0. 318. 

836. Add. Avnotaiion : — Distd. Be How, How v. 
How, [1930] 1 Ch. 60. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 306). 

For See Nos. 1410 et seg.^posi^* read “ See, 
also, Nos. 1419 et seg., post,** Sc add as 
follows : — 


PART 111. SECT. 4, SUB-SECT. S.—B. 

824 1. Admitted — De^imption apply- 
ing indifferently to more than onr charity 
— ** Old People's Home ” — Old Folks 
Home or Maisnn des rteuar.l — Re 
Smith (I9l2), 22 W. L. R. 630; 3 
W. W. R. .399 ; 22 Man. L. R. 756 ; 
8 D. L. R. 93.— CAN. 

824 II. Gift to •' St. James' 

Presbyterian Church, $375 which 1 owe 
it”- /'wo St. James' Churches — Evi- 
dence of diht.] — Re McLaukin Lboaci' 
(1911). 9 K. L. R. 326.— CAN. 


PART 111. SECT. 4, SUB-SECT. 2.— C. 

880 ii. .1 — Whore testator 

made a beqncRt to a society, & It woe 


found DO society exactly correspondins 
to the deBiffnation given by testator 
was known : — Held : If the society 
Is misdescribed, the ot. wUl if possible, 
discover from surroniiding oironm- 
stances, what society was intended. 
The ot. will admit extrinslo evidence to 
determine what testator’s words ex- 
press. Evidence to show that testator 
subscribed to a particular society will 
be admitted, to show what was in bis 
mind when he made the bequest. — Re 
Alkxanosr’s Wiix (1885), 7 Nfld. 
L. R. 42.— NFLD. 


PART HI. SECT. 4 . SUB-SECT. 8.— A. 

sa. Public inAituHons in SeaUand — 
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Void.] — Testator directed his trustees, 
upon the expiry of a life-rent of the 
residue of his estate, ** to pay appro- 
priate & distribute the free residue 8c 
remainder of my said estate Sc effects at 
such times 8c in such proportions as my 
trustees may think fit to & among such 
poor persons in K. or such charitable, 
educational, or benevolent societies or 
public institutions In Scotland as my 
truBtees shall select : — Held : the 
words “ public institutions In Scot- 
land ” wore to be read as indicative 
of a separate class: they were too 
indefinite to receive effect ; 8: the whole 
bequest was void from uncertainty. — 
Rkid’8 Tbustkbs V. Cattanach’s 
TKUSTEBS, (19201 S. C. 727.— SOOT. 



VfjL VOL— COiariiies. Cases 841a~982. 


841a. Gift to ** two Insdtutlons, one for sailors, the 
other for soldiers, which I hope to be able to 
name myself. If not, then by my executors ** — 
Valid.] — Testatrix, who died in 1019, left her 
foreign property to “ two institutionB, one 
for Bailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.** : — Held : the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, 
but as a gift to two charitable institutions 
of the Mnd specified, therefore was not too 
vague but was a good charitable gift. — 
Ee Smith, Blyto v, A.-G. (1920), 36 T. L. R. 
416. C. A. 

843a. Poor of parish where testator burled — 

Direction as to place of burial — Subsequent 
parol direction as to different place.] — Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
W’hich she might chance to die ; A in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. Her executrix, in pursuance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W . : — Held : nevertheless, the poor 
of the parish of B., where testatrix dit»d,weio 
entitled to the legacy. — Salter v. Fahey 
(1843), 12 L. J. Ch. 411 ; 1 L. T. O. S. 76; 

7 Jur. 831. 

856. Add. Annotation : — Refd. Re Lucas, Rhys 
r. A.-G., [1922] 2 Oh. 52. 

865. Add. Citation : — 3 lieon. 18. 

875. Citation : — For 2 W. R. 154 ” read “ 21 

W. R. 154.” 

884a. “ Chelsea Hospital Royal 

Hospital, Chelsea.] — Tlie ct. held that a I 
tcstiMrientary gift to ” the Ohclsea Hospital '* 
wi*nt to the Royal Hospital, Oholsea, A noi | 


to any other hospital having “ riudsi'a ” as 
part of its name. — Re De Jono, Pi’blio 
Trustee t>. Ooldsmid (1939), 46 T. L. R. 
70 ; 73 S il. Jo. 860. 

891a. out to <* Soldiers* Crippled Homes **-> 

Three claimants — Legacy divided.] — Testa- 
trix by her will bequeathed part of her estate 
to ” Midlers' Crippled Homes.” In response 
to advortlsoments three institutions put in 
claims : — Held : as there was nothing to 
show that testatrix know about these insti- 
tutions, the fairest course would be to divide 
the bequest equally between the three. — 
Re Husbanj), Neavk v. Baunaroo’s Uomios 
National Incorporated Assoon. (1023), 
58 L. Jo. 600. 

894a. “ Diocesan Curates* Aid Society ** 

— Testator resident In Oxford — Oxford 
Diocesan Spiritual Help Society entitled.] — 

Re Johnson, GooiiiiirH v. Oi.le (1893), 9 
T. L. K. 277. 

906. Add. Annotation : — Distd. Re Patten, West- 
mmstor Bank v. Carl yon, 1 1929)2 Oh. 276. 

908. Add. Annotation: — Generally ^ Refd. Re Monk, 
Gillen V. Wedd, [1927] 2 Ch. 197. 

924. Add. Annotation : — Refd. Re Porter, Porter v. 
Porter, [1926] Ch. 746. 

928. Add. Annotation : — Mentd. Re Bi*ooks, Public 
Trustee v. White, [1928] Ch. 214. 

932. Add. Annotation : — Refd. Brighton College 
i>. Marriott, [1926] A. C. 192. 

933. Add. Annotation -Refd. Re Orove-Orady, 
Plowdcn V. Lawrence, |1029J 1 Ci». 657. 

945. Add. Annotation: — Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

948. Add. Annotation : —Retd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

962. Add. A n no/at f on : —Distd, He How, How v. 
How, [19.30] 1 Ch. i 


PART III. SECT. 4, SUB-SECT. 8.— C. 

■w. AdvaricrmeTU of art, science or 
lUerature ] - A tutftator dirertod hla 
trustees to hold the residue of his estate 
for behoof of his sister in liferent, with 

S ower to encroach on the capital, & on 
or death to make certain payments. 
He further provided . “ & if there Is 
still any residue left xny trustees shall 
apply it in whatever manner to them 
may seem most suitable for the 
advancement of art, science, or litera- 
ture In the burgh of O.” : — HeJd ; the 
bequest was void from uncertainty — 
Harper’s Trustees v. Jacobs, [1929] 
S. O. 345.— SCOT. 

sx. Gift to ** mtssums,Corean A Ilomr ” 
— TesUdor eoninbutor to l^reabytenan 
mtssiona.] — Where a legacy was to 
“ the missions, Gorean & Home," It 
testatrix had beou in the habit of con- 
tributing to the Homo Sc Corean Mission 
Fund in connection with the Presby- 
terian Church in Canada • — Held • the 
legacy iu question should go to the 
latter fund. — Re Hevderson Estate 
(19U), 14 E. L. R. 401.— CAN. 


fy. Gift to the blind.}— A gift by wUl 
to the blind, simplieiter, is a good 
charitable gift . — Re Bond : Brennan 
V. A.-G . [19291 V. L. R. 383 ; [1929] 
Argos L. R. 300. — ^AUS. 


PART HI. SECT. 4, SUB-SECT. 3.— D. 

1 1. " IndueMal School for 

Blind, B. Place " — " Bo^ Jnetitutiom 
for Blind IneamoraUd " <n B. Place 
snfOIed .) — Re Vosz. PUBUC Tbubtbs 
«. SrsEiB. [1928] S. A S. R. 818. — 
AU8. 


p i. Gift to Sotirtyfor PrevuUwn 

of Cruelty to Animals tn New 7mUitul - 
Several local societies for pri ventwn 
of crueUy to ai imals — f^eyaev divided. ]— 
Re Bucklbv, I*ubli« Tiujhtke v. 
WKI.LINO’I’OV SoriBi t kobPrevbntion 
OF Cruelty to Animals (Inc.), [1928] 
N. Z. L. R. 148.— N.Z. 


PART HI. SECT. 4. SUB-SECT. 3.— O. 

BZ. IUqiuhI Uf " l*rotrstaiii Orphan 
Girls’ IJimu ” — Jie^st taken by " Pro- 
testant Children’ H Homes Formed by 
amaloamatiun of " Girls* Home ” rf* 
•• Protedard fJrphans’ Home.”] — Re 
rAiiRifK, [loay] 3 D. L. R. 373 ; 64 
O. L. R. 39.— CAN. 


PART HI. SECT. 4. SUB- SECT. 8.— E. 

808 11. Giftio Prediyterian Church 

— Kntry into Union \—lte Patriquin 
(N. fl.), [10281 2 D. L. R 791 : im appeal, 
[19291 2 V. L. K. 107 ; 60 N. b. K 34 J. 
—CAN. 

898 ill. .]— Testatrix 

bequeathed to " aged Sc infirm ministers 
Sc widows of the Presbyterian Church." 
There was no fund in connection with 
the church known as a fund for aged 8c 
infirm ministers Sc widows. By the 
Uniteil Church of Canada Act, tho 
Presbyterian Church in Canada booamo 
part of the United Church of Canada, 
but after this union, a Proshylcrian 
Church continued to exist that did not 
form part of the United Church. 
Testatrix was oppewed to the union : — 
Held : the bequest was not made either 
to the United Cbnrch nor to the con- 
tinuing Presbyterian Church ; tho 
exors. should have possession & control 
of the COITUS Sc pay the Income annually 
to aged & infirm ministers of the cou- 
tinuiJDg Presbyterian Church Sc their 
widows.— /ieLooous (1927), 53 N. B. R 
396.— CAM* 

898 iv. .1— Wfathfr- 

BT V. Weatbrrbt (1927). 63 N B. U. 
403.— CAN. 


PART HI. SECT. 4, SUB-SECT. 6.— A. 

X I. Gift to ’* that church which is 

sound dt evangelical ” —Prior gift to 
Presbyterian Church.] — Testator, a 

minist/or of the United Presbytorian 
Church of North America, after 
bequeathing 11,000 to the said church, 
proccediHl as follows . " I give for a 
Jewish mission 81.000 to that church 
which is sound Sc evangelical in doet i Inc 
Sc pure In worship, using the songs of 
praise, tho inspired book whlrh cuti 
unite nil nations," etc. Tho » vl(h lu o 
showed that this description apnii* d i o 
the said ohurch* — //rW not void, 
for uncertainty, for that lostator < 1< uj ly 
intended tho said churf h as 1 be legaU ( 
— CilLLIUS V. McCONOlHia (iSH2), 3 
O. R. 203.- CAN. 

X U. " Roman ('atholic Church in 

Canada”- Gentral Rinnan Catholic 
Church.]— in U a be(j uest to " foreign 
nilssioriH in t oiinw i Ion with the Roman 
('athollr r*iiiir(h in Canada," should 
be x>ald to ttio general Roman Catbollf 
r'hun h. to bo used for foreign mlsHion 
in coiiiirc tinn with that branch of t) < 
rhnn it which is in Clanada, then I* 
no itoiuan Catholic Church in ^'uti i i 
om a seitorate entity . — Re 1 i- ro s n » i > 
21 I). W. R. 54; 4 O W '' 1 . 

D L. R. 373.— (3AN. 
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981a. Gift to ** church ** — Construed as 8Ut to 
congregation — Not to edifice.] — Be Tyler 
(1901), 45 Sol. Jo. 204. 

981b. Gift to institution — “ Church of 

England.**! — Be Barnes, Simpson v. Barnes 
(1922), 119301 2 Ch. 80, n. ; 99 L. J. Ch. 
380, n. ; 143 L. T. 332, n. 

AnnotoHoti : — Folld./££ Schoalos, Schoales v. Scboales. [1930] 
2 Ch. 76. 

981c, ** Roman Catholic Church.**] — 

Testatrix made a residuary bequest “ to the 
Homan Catholic Church, for the use thereof " : 
— JJeld : the gift was a valid charitable 
bequest. — Be ScilOALES, SciiOALES v. 
Schoales, [19301 2 Ch. 75 ; 09 L. ,1. Ch. 377 ; 
143 L. T. 331 ; 40 T. I.. R. 364 ; 74 Sol. Jo. 
233. 

986. Add, Annotation: — Refd. Be Stratton, Strat- 
ton V. A.-C., [1930] 2 Ch. 151. 

987. Add. Annotation : — Refd. Be Strattt)n, Strat- 
ton V. A.-G., [1030] 2 (31. 1.51. 

991a. Gift to Superior of Jesuit Church.] — 

Be Barctj^y, GAUimER v. Barclay, Steuart 
V. Barclay, No. 70a, ante. 

991b. - - “To the rector of St. Thomas* Roman 
Catholic Church of Newport.] Jn the Estate 
of Pkkca (1930), 74 Sol. Jo. 50. 

994. Add. Annotation: — Mentd. Be Emerson, 
Morrill v. Nutty, [1929] 1 Ch. 128. 

999. Add. Annotation : — Refd. Be Clarke, Bracey 
V. Royal National IJfeboat Institution, 
[1928] 2 Ch. 407. 

1014. Add. Annotation : — Mentd. Harper v. 
Hedges. [1023] 2 K. B. 314. 

1026. Add. Annotation: — Mentd. Be Southciden, 
Adams v. Southerden, [1925] 1*. 177. 

1041. Add. Annotation : — Refd. Be Robinson, 
Wright V. Tugwell, [1923] 2 Ch. 332. 

1041a. Condition subsidiary to main charitable 

object — Performance of condition likely to 
defeat main charitable object — Condition dis- 
pensed with,] — Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions were carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1 891 , it appeared 
that amon^ other conditions, which mainly 
I’olatod to the conduct of the services, it was 
mode an “ abiding condition ” that the black 
gown should be worn in the pulpit, unless 
there should be an alloration in the law 
rendering it illegal. It further appeared 
that in compliance with the conditions a | 
church had boon erected at B. & the other | 
conditions laid down by testatrix fulflllod, 
except the condition as to w'oaring a black 
gown, which condition was held by the judge 
to be a continuing condition, but not an j 
illegal one ; &; accordingly, the fund was I 


carried over to the credit of the action, the 
separate account of “ the £1,500 endowment 
fund for the proposed B. church,” with liberty 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent asking that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical (kimrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation Jc 
to defeat the main objects of testatrix, namely, 
the teaching Ac practice of evangelical doc- 
trine & services ; — Held : the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., Ac as the ]^r- 
fonnanco thereof had been shown to bo im- 
practicable the condition might bo dispensed 
with Ac the fund be transferred to the 
Ecclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid. — 
Be Robinson, Wright v. Tugwell, [i923] 
2 CJh. 332 ; 92 L. J. CJh. 340 ; 120 L. T. 527 ; 
39 T. L. R. 609 ; 07 Sol. Jo. 619. 

1061. Add. Annotation : — Consd. Re Qulntin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

1078. Add. Annoiaiions : — ^Refd. I. R. Comi's. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
Oil ; Be Frevost, Lloyds Bank r. Barclays 
Bank, 1 1930] 2 Oh. 383. 

1080. Add. Annotatione : — Refd. I. R. Comrs. v. 
Soc. for Relief of Widows A Orphans of 
Medical Men, I. R. Comrs. v. Medical Oliarit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. 1j. R. 012 ; 1. R. Comrs. v. Yorkshire 
Agricultural Soc. (1927), 44 T. L. R. 59; Be 
l*i*<‘Vost, Lloyds Bank v. Barela y.s Bank, 
[1930] 2 Oh. 383. 

1081. Add. Annotations: — Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 E. B. 
Oil ; Be Frevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Ch. 383. 

1089a. Provision of knickers for all boys of 

district — Void.] — ^RpGwyon, Public Trustee 
V. A.-G., No. 266a, ante. 

1095. Add. Annotation: — Consd. Be Monk, Gififen 
V. Wedd, [1927] 2 Ch. 197. 

1098. Add. Annotation : — Generally. Refd. Re 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197. 

— Be Monk, Giffen v. 

o-AU, uritu. 

1099. Add. AnnotcUions : — Consd. Verge v. Somer- 
ville, [1924] A. 0. 406. Dlstd. Be (fwyon, 
Public Trustee v. A.-O. (1020), 46 T. L. R. 90. 

1109. Add. Citation 127 L. T. 123. 

1114. Add. Annotation : — Refd. Be Monk, Giffen 
v. Wedd. [1927] 2 Oh. 197. 


PART III. SECT. 4. SUD-SECT. 6.— B. 

»m. Fttrul for maintenance <(• rcjtair^ 
Itepair offaltnc — rf* cotuiuct o/wnviYs — 
ft provioitav of fumUvre, fiilwos *£• 
vcsucls.}- tie Boyd (1924), 65 O. L. 11. 
027.— CAN. 

PART III. SECT. 4. SUB-SECT. 7. 
1007 1. Dincrttion of trustees — (?ift to 
war chart — Not confined to Canada.] 
—Re Hammond (1921 ). 68 D L. R. 690; 
61 O. L. U. 149.— can. 


PART HI. SECT. ( 

k i. .] — Testator Irft an 

estate of 199,000, of which *44,000 
was in real estate & Hudson Bay To. 
shares. This latter sum ^\a8 left in 
tnist to supply an income for a Bisliop 
of Cornwall, or if such a Bishop was 
not elocted \«ithin twenty -live years 
after testator’s death, the money was 
to pro to the I’niverslty of Bishop’s 
Colleite, at Lennox>llle. for the endow* 
inent of a ProfesMirship of Natural 
Sclenee ; — Held : thero was an Im- 
raedlato gift for charitable uses delayed 
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n.s to the ucttial conveyance till the 
secured dehta were paid. A. therefore, 
vested nt the death A effiietlvo iu law, 
thoutfh the partioular application of the 
gift might bo in suspense for twenty- 
five years, or might never take clicct 
ut all. In which contingency tlicn^ was 
a valid transfer to another charity at 
the end of twenty-five jears; & the 
will did not offend against the rule 
concerning perpetuities . — He Moun- 
tain’s Will (1912), 21 O. W. R. 866; 

3 O. W. N. 1011 ; 26 O. L. R. 1G3 ; 

4 D. L. R. 737.— CAN. 



1116. Add, Annoiationa :^Coiisd, Re Dcloiite, 
Grifiaths V, Deloitte, [192C] Ch. 56. Apld. 
Re Knapp, Spreckley v. A.-G., [1929] 1 Ch. 
341. 

1116. Add. Annotaiions : — As to (1) Consd. Re 
Deloitte, Griffiths v. Deloitte, [1926] Ch. 66. 
Generally, Mentd. lie Tong, Hilton r. Drad- 
bury, [1930] 2 Ch. 400. 

1116a. Direction for accumulation -Discretion of 
trustees.] — The expression in a will of a wish 
that “ the interest upon my investments 
may be allowed to accumulato . . .” followt‘d 
by an indication of tlie charitfible objects to 
which the accumulations arc to bo devoted 
docs not bind the trustees of the will. Hut it 
is a directory provision ; & tlie trust oes ought 
to boar it in mind & generally to use tludr 
discretion so as to give effect to it. 

A will, after certain bequests, Including a 
bequest of residue in trust for “the "I'nistees 
of tlie H.M. Charities,” expressed a wiali of 
testator that “ the income upon m> invest- 
ments may bo allowed to accumulate for a 
period of twenty-one years or so long as the 
law will allow,” &> then set out various charit- 
able objt'cts in the town of S. wliiclt testator 
desired should thereafter benefit by such 
income only ; — Held : the wish as to accumu- 
lation was not binding, but was in the 
<'ircumstances a directory provision to which 
regard should be had in settling a scheme. — 
He Knapp, Wprbckley v. A.-G., (1929J I Ch. 
341 ; 98 L. J. Ch. 96 ; 140 L. T. 633. I 

1118. Add. Annotation: — Refd. Re Monk, (Siffen 
V. Wedd (1927), 137 L. T. 4. 

1129. Add. Annoiaiion : — Mentd. Oonsett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 136. 

1150. Add. Annotation: — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. \ 


Vci. Vm.— Charities. Cases UlC— 138Sa. 

1170. Add. Annotation ;^Mentd. Consett Indus- 
trial Ac Provident Soc. v. Consett Iron Co.. 
[1922] 2 Ch. 136. 

llS6a. ,]— IVstator gave the residue t>f his 

estiite on trust to pay tbo income to his wife 
for life & after her death to pay £3,U00 to 
tlic Uoyal National lifeboat Institution in 
order to defray the cost of building two life 
boats, Ic he directed t-hat afU‘r payment of 
eertjiin legacit's to liospitals the remainder 
of the residue should be paid to tl\e aforesaid 
institution for tlu* puiqmsc of k<'tq>ing tlie two 
lifebo.its in n‘paiv iV: of re})la« iug them when 
necessary, A: that if the ri‘inaindt'r of the 
rt'sidue sliouhl be insunicicnt for thi.s ptirposo 
the institution miglit apply it to \\n gtmcral 
purposes. Tiie legacy of nnjih m- 

mlequate to provide two lifehoats Ifdd : 
on tlie deatli of the wife tlie £3.000 legacy 
failed fell into residue, A the institution was 
entitled to take the whole of tlie residue, 
afU'r payment of the legacies t<i liospitals, & 
to apply it t.o its general purposes. — Re Deck, 
CuooK r. JtoYAii Nation iJFiiHOAT In- 
stitution (1926), 42 T. li. 11. 24.‘>. 

1188. Add. Annotation :—Rbld, Re Monk, (iiffen 
e. Wedd, [1927J 2 Ch. 197. 

1189. Add. Anjtotaliona :—D\sid. Re Heck, Crook 
V. Koyal National Lihdioat iiiHtitution (1926), 
12 T. L. H. 2U. Refd. Rc Monk, Giffen v. 
Wedd, IJ927J 2 Ch. 197 

1200. Add. Annoiaiion : — Refd. Re Whitrod, Hur- 
rows V. liaso, [1920] Ch. 118. 

1225. Add. Annoiaiion : — Refd. Harper v. Hedges, 
[1923] 2 K. B. 314. 

1227. Add. Annotations : — Consd. Verge v. Somer- 
ville. 11921] A. C. 496. Refd. Re Gwyon, 
I'ublic Trustee v. A.-G. (1929), 4(i L. T. It. 90. 

1231. Add. Annotation : Mentd. Nicholiioa v. 
England , [1926] 2 K. B. 93. 


Part IV. — Effectuation of Charitable Trusts by means of 
Schemes and the Cy-pres Doctrine. 


1248. Add. Annotation : — Consd. Re Patten, West- 
minster Bank r. Carlyon, [I929J 2 Ch. 276. 

1252a. No trustees.] — Verge v. Somerviu:.e, 

No, 199b, ante. 

1371. Add. Citation : — previous proceedings (1912), 
100 L. T. 295. 

Add. Annotation : — Generally, Refd. Re 
Monk, Giffen v. W^edd, [1927] 2 Ch. 107. 

1373a. - — .]- /fcKDwiNlliLEY Charities (1930), 
70 L. Jo. 409. 

1381. Add. Annotation : — Mentd. Re Taylor, Tay- 
lor i». Tw'eedie, [1923] 1 Ch. 99. ' 

1382a. Girt for rebuilding & equipment of hospital | 
—Hospital partlaUy rebuilt at testator's [ 
death.] — Testatiix gave a ]<*gacy “ towards ' 


the rebuilding & equipment ” of a hospital 
to the satisfaction & \mder the liirection ” 
of lier cixors. At the deatli of testatrix the 
hospital was almost entirely rebuilt, though 
not <*quipped. The directors did not at any 
time direct the rebuilding or ecpiipment : — 
Held : (1 ) the exors. could not give direetions 
for works already completed, but if they gave 
their assent to y>ro]K>Hf*d works of whieli they 
ha<l a general knowledge they might ajiply the 
legacy towards sucii works wh<*n projtotly 
execufed ; (2) “ equiprne.nt ” meant every- 
thing required to eorivei-t- an enq)! y huilding 
into a hospital ; (.3) no limit t/f ii 
fixed tlie diseretion of the exeeut<Rs fe/ii. lined 
<‘Xerci.salde until the hospital \sas fully 
rebuilt A fully equipped.- - /<*« Unite, 


PART IV. SECT. 1, SUB-SECT. 1,— A. 

pi. Funds insufficient.} — Ue 

Mitcuneb, lioaaj St. H. yd. 39. — 

AUS. 


i. .}—Re Wright (1923), 56 

J. R. 364.— CAN 


PART IV. SECT. 2. SUB-SECT. 2,- A. 


1372 V. AleNsit. n»‘ir>l 

2 D. L. H. 1100; 56 O. L. R. C76; 
alfu., 55 O. L. R. 538.— CAN. 


1872 vl. .1 — Ju Dkrkmobx 
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Ehtaie(AIUi ). [192712 D. L. U. 1093 : 
[1927] 2 W. W. it. 113.— CAN. 

flb. I’urpoHc unneresaary — h uTid t<> 
estahlihh fne Hclutol- /*r«« sthixi 
rcUddn^htd by statute.} It. f. t'l tiiii 
(fir^a l67(l>, K, E. ii. l.'iO. CAN. 



Oaaes Uffia— 1467a. Enqubh Aim Emfibe Digest Stifplehent. 


Edwards v. Smith (1906), 76 L. J. Ch. 
168 ; 64 W. R. 868 ; 22 T. L. R. 242 ; 60 
Sol. Jo. 239. 

1892. Add. Annotation: — Consd. Re Monk, G^en 
V. Wedd, [1927] 2 Ch. 197. 

1894. Add. Annotation: — Refd. Re Monk, Gdflen 
V. Wodd, [1927] 2 Ch. 197. 

1895. Add. Annotation: — Reid. Be Monk, GiSen 
V. W(*dd, [1927] 2 Ch. 197. 

1404. Add. Annotation : — ^Refd. Be King, Kerr v. 
Bradley, [1923] 1 Oh. 243. 

1412. Add. Annotation: — Refd. I. R. Oomrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, 1. H. Comrs. v. Medici Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 T. L. K. 612. 

1428. Add. Annotation : — ^Mentd. Lynn v. Bambcr, 
[1930] 2 K. B. 72. 

1424. Add, Annotation: — Refd. Re Ohapnoan, 
Hales V. A.-G., [1922] 2 Ch. 479. 

1424a. Alternative non-oharitable gift.] 

— Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purposes, tz 
£1 00 to her exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be ** applied 
for charitable purposes as 1 may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes ai. he may in 
his discretion select, &; to be at his own 
disposal.” She left no written directions as 
to the charities to be benefited : — Held : (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objects & purposes other than 
charitable ; (2) the trust for those objects 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words "to be at his own 
disposal ” werti not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & ho held it as trustee for the 
next of kin.— Be Cuavman, Hales v. A.-G., 
[1922] 2 Oh. 479; 91 L. J. Oh. 627; 127 
L. T. 610 ; 06 Sol. Jo. 622, 0. A. 

Secj cdso^ No. 841b, ante. 


1481. Add,AnnaUdion:--‘A8to{l)Cojad,BeCammell, 
Public Trustee v. A.-G. (1926), 69 Sol. Jo. 346. 

I 1484. Add. Annotation : — Consd. Re Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Ob. 276. 

1444a. Fund for erection of stained glass window — 
Surplus applied to additional stained glass 
windows.] — Be King, Kerr v, Bradley, No. 
3a, ante, 

1444b. Gift for restoration or maintenance of 
church.] — Testatrix bequeathed her residue 
“ to be used towards the restoration or main- 
tenance of” a certain church: — Held: she 
intended that the residue should be used 
cither for the restoration or maintenance of 
the church, or for both purposes, that, there 
being a general chaiitable intention, any sur- 
plus must be applied cy-prde. — Be Robertson, 
OoLiN V. Ghamberlin, [3930] 2 Ch. 71 ; 99 
L. J. Ch. 284 ; 143 L. T. 36 ; 46 T. L. R. 276. 

1449a. Alternative non-charltable gift.] 

— Be Chapman, Hales v. A.-G., No. 1424a, 
ante. 

1468. Add. Annotation : — Refd. Be Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1457a. Particular purpose completed — Result- 

ing trust of surplus.] — By his will, made in 
1876, testator gave £5,000 Consols to Cam- 
bridge University, to be transferred to the 
University if accepted " upon trust to be 
applied for the express purpose of carrying 
on to completion publication my Etymo- 
logical Dictionary of Anglicised Foreign 
Words & Phrases,” should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing As publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 14s. lOd. 
Consols & £230 derived from income As sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be applied : — Held : in the absence of any 
general charitable intention to be gathered 


PART IV. SECT. 2. SUB-SECT. 2.— 

0 . (b). 

•d. Uoaitfl ceasiiio to exiet — fVork 
of hodel undertaken by Government — 
No general charttable vnteniion.} — He 
Fitzoibbon (1922). 69 D. L. K. 524 ; 
61 O. L. R. 500.-^AN. 

PART IV. SECT. 2, SUB-SECT. 2.— D. 

0 i. .1 — An asboolation, which 

had munoRod an institution for the 
education trainitiir of dostltute boys 
in an industrial traiuluK stUp, owing 
to change of clrciiinAtauces, whoreby 
lb was no loiigor possible to carry on 
the iustitutlnu usefully, was wouna up. 
A potitioQ was presonted to the ct. 
oraviuK approval of a schoiuc for tho 
funds to )>o transferred to uino trustees, 
of whom seven should be nominated 
bv the existing cxeoutivc oommittoe, 
\ the riMuiilnlng two by two local 
hhiv»owuers’ associations, with power 
to as'^ame now trustees from time to 
time, but vaeanoios among the trustees 
appoiutoil bv the shipowners’ associa- 
tions to be tilled byjiersons nominated 
by these botllw. The ot. sanctioned 
tbe Bobeme. being satisfied that La the 
particular circuinstanoes of the case 


suffloiont provision had beon mado in 
the constitution of the trust for tho due 
administration of tho fimds in the 
Biture. — C ltub Indubtrial Traikinq 
Ship ABSOCN., 11926] S. C. 676.— SCOT. 

sk. Persona eligible to act as ad~ 
mintetratora no longer available. ] — 
Trustoes presented a petition in wluoh 
they stated that the administration of 
a fund had become unworkable 
throxigh lack of effeotive machinery for 
carrying it on. as owing to a change in 
local oonditions, persons eligible to act 
08 administrators were no longer 
avallabie. & craved the ot. to anthoriso 
a trausfor of tlie fund to a general 
trust having similar objects. The ct. 
authorised the transfer. — Robttu 
Canadian Fund Trubtbss. [1924] 
S. C. 362,— SCOT. 

PART IV. SECT. 2, SUB-SECT. 2 — E. 

g i. Surplus applied to such other 
purpoace aa ahould be deemed proper ] — 
Where, after satisfying the prescribed 
objects of a certain charitable trust, 
there remained a surplus income of 
tho charitable fund which ft was found 
to be impraotloable to spend on the 
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objects so prescribed, the ct., at the 
suit of the Advocate-General of 
Bengal, at tho relation of the Treasurer 
for Charitable Endowments, & with 
the consent of the author of tbe trust, 
gave leave for tho extension ot the 
objects ot the trust so as to apply the 
surplus to such other purposes as the 
ot. deemed proper upon the cy-pria 
principle. — ^Advocate - Gbkekal of 
Bbnual V. Wbbb-Jounson (1924), 
1. L. K. 62 C;alc. 606.— IND. 

in. Erection of church tower — Surplue 
applied to building Sunday achooi.p— 
Howx & Bbown r. Public Tbustxx, 
11928] N. Z. L. R. 61.— N.Z. 


PART IV. SECT. 2, SUB-SECT. 8. 

■p. Adminiairation of eharity 6e- 
eoming increasingly caduoua 4b dia- 
couraging.] — It is not a legitimate 

5 round lor the application of the 
ootrine of ey-pria merely that the 
administration ot a chanty has become 
increasingly arduous & discouraging 
in its results. — Jte Glasgow Doaoebtio 
Traikino School, [1923] S. C. 899. — 
SCOT. 



Vol. Vin.~~Oharities. Cases 1457a~~20tt< 


from the terms of the bequest there was no 
room for the application of the doctrine of 
ey-prds^ there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys. — Re Stanford, Cambridge 


Part V. — ^Trust Property 

1480. Add. Anneiatioyi : — As to (2) Refd. Under- f 
wood V. Bank of Liverpool, Underwood v. i 
Barclays Bank, [1924] 1 K. B. 775. 

1495. Add. Annotation : — Mentd. Harper 
Hedges, [1923] 2 K. B. 314. 

1508. A id. Annotation : — N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotatione : — Aaio (2) Consd. Toatos 
V. Toates, [1920 ] 2 K. B. 30. Generally, Refd. 

I. R Comrs. v. Soc for Relief of Widows Ad 
O rphans of Medical Men, 1. R. Comrs. v 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 136 L. T. 60. 

1516. Add. Annotation: — Mentd. Harper v. 
Hedges, [1023] 2 K. B. 314. 

1519. Add. Annotation : — Mentd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

1532a. Settled Land Act, 1025 (c. 18), ss. 29, 

94.] — The trust deed of a chanty placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustee, in 
whom it was vested with full power to sell 
dfc give receipts for the pure ha se-m one j : — 
Held: (1) the trustee coxild sell the land 
under his trust de<*d & give a receipt for the 
purchase-money without resorting to his 


University c. A.-G., [1924] I CU. 73 ; 93 
L. J. Ch. 109 ; 130 L. T. 309 ; 40 T. L. R. 3 ; 
68 Sol. Jo. 59, 

-Distd. Rf Hol>ortson, (\4iu r. (’haiuborlln, 
flinoj 2 Ch. 71. Refd. Re Monk, Giffen r. Wedd. [1»27) 
2 Ch. 197. 


after Trust created. 

life tenant powers under seel . 20 of the above 
Act at all ; (2^ in any case the proceeds of 
sale would nuuam reviuiue & would not 
become capital money arising under the Act ; 
l^) sect. 94 (1) had no application. -Re 
Booth & Southknd-on-Ska Estates Co. m 
Contract, [19271 1 Ch. 579 ; 96 L. .1. Ch. 
272; 43 T. L. R. 334 ; nub nom. Booni i*. 
Softhbnd-on-Sea Estate Co.'h (V)ntua('t, 
1.07 L. T. 122. 

1545. Add. Annotation : —Aa to (2) Consd. /f< 
Child Villiers’ Appln., Villiers v. A.-G., 
[1922] 1 Ch. 394. 

1540. Add. Annoiationa : — Aa to (1) Consd. I R. 
Comrs V Glasgow Musical Festival Assocn. 
(1926), 11 Tax CJas 154. Aa to (2) Refd. Re 
Child Villiers’ Appln., Villiera v. A.-O., [1922] 
1 Ch. 394 ; Re Booth Ar Southend-on-Sea 
KstaU‘b Co.’s (’ontract, [19271 1 Ch. 679. 
1609a. Not decreed.] -Somekvii.i.e v. Chap- 

man (1779), 1 lm>. (;. V. 61 ; 28 E. R. 986. 
JnnoMionn: — Expld. A -O r. Ht. John’K Honpitnl, B»tl» 
(iBd')), 1 Ch. App. 92. Refd. Hrowno v. Tlgho (1834), 2 
Cl. & Fin. 396. 

1670. Add. Annotation : — Generally, Refd. Sun 
Permanent BeniTlt Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc. (1921), 01 J.. J. Ch. 74. 


Part VII. — Trustees. 

1847. Add. Annotation: Refd. Re How, Hov’ t. A Horne Counties Joint Electricity Authority, 

How, [1030] 1 Ch. 66. [19291 1 Ch. 513. 

1034. Add. Annotation : - Mentd. It. v. Income 
Tax Special Comrs., Rx p. liank’s Trustees 
(1922), 127 1.. T. 051. 

1935. Add. Aymoialion: — Mentd. R. v. Income 
Tax Sx)<‘cial Comrs., Rx p. Rank’s Trustees 
1903. Add. Annotation: — Mentd. A.-G. v. London (1922), 127 L. T. 651. 


1870a. Powers of sale— Settled Land Act, 1925 
(c. 18), ss. 29, 94.]— Re Boom & SoxmiEND- 
on-Sea Estaitss Co.’s Conikact. No. 1532a, 
ante. 


Part IX. — Jurisdiction over Charities. 

1993. Add. Annotation : — Mentd. 72e Grove-Grady, 2015* Add. Annotation: — Refd. B. v. All Souls 
Plow'dr^n r. Lawrence, [1929] 1 Ch. 557. College, Oxford (1681), Skin. 13. 

1998. Add. Annotation: — Refd. Re King, Kerr v. 2041. Add. Annotation: — Mentd. lIarp«T v. 
Bradley. [1923] 1 Ch. 243. Hedges, [1923] 2 K. B. 314. 


PART V. SECT. 1, SUB-SECT. 4. 
1502 lii. Whether eTuinties teiihin 
Real Property UmUaiton Act, lg3.{ 
(c. 27)— JSrprau trust — Charges.) — Re 
Drake's Esiatb, [1909] 1 I. R. 136, 
140.— IR. 


PART VII. SECT. 2. SUB-SECT. 2. 

*(. Power of appoinixng sueceseor — 
Reasonable apprehension of death — 
Jmphed power of revocation .) — Where 

e >wer hi given to a trustee to appoint 
8 snooesdor " at his death ** for a 


B ublJc charitable trust, there Hhoiild, 
the appointment Is made inter rivos 
to take effect at once, be proof of eir- 
cnm^tances showing that the appointor 
had reasonable apprebennion of ids 
j death. 4c it is always subject to the i 
condition that, if the appt.intor I 
[ recovers, the transfer is not to op**raU) ; 

I & even if the power of ti i;. 

nnf prnrefMlir fMuervMd In d HiiCh 

a deed'" should always be deenn**! be 
subject to a power of revwatlon by 
impheatiou. — C hockaunga MonviiAU 
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V. DrfKAI^^w^^rt VrjiAiJAu (1927), 
I. L. R. r,1 AUd. 720 IND. 


PART IX, SECT. 3, SUB-SECT. 2. 

... hnff>r<( mt nl of provision for 
nrhism 1 NVh< M prfjperty Is given in 
tniHi foi A . 11. A r., etn., forming an 
assofiation for fraternal & b<‘novo/< 


will act upon it. — L inob^y t ) ^n v 
(Alta.) (1916), 32 W. L. K ' 

W. W R. 32 ; 23 D. L. K « " ’ 



Cases 2111a— 2576. English and Empire Digest Supplement. 


2111a. S. P. Ex V. Buixar (1857), 28 L, T. O. S. 
269; 21 J. P. .To. 84. 

2113. Add. A nnoiaiioi t :~Mentd, Salter v. Lauk 
(1923), 130 L. T. 323. 

2131. Add, Annotaiion : — ^Mentd. li. v. Income 
Tax Special (Jomrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 651. 

2135. A cZdf. Annotaiion: — Mentd. B. v. Income 
Tax Special Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 051. 

2187. For the existing paragraph substitute the 
following paragraph : — 

Not exempt— Gift of land to mixed charity at 

, date of determination of question by com- 
missioner — Not mixed charity at time of 
donation.] — In order that a donation or be- 
uest may come within the provision in 
853 Act, 8. 62, exempting from the juris- 
diction or control of tlio Charity Comrs. a 
donation or bequest made to a “ mixed 
charity ” — i.e. a cliarity maintained partly 
by voluntary subscriptions & partly by 
income from endowment— it must bo a 
donation or bequest to a cliarity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 


to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintamed by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity ; — Held : the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent . — lie Child 
V iLLIERS’ Appijcation, Villieks V. A.-G., 
1 1922 J 1 Ch. 394; 91 L. J. Ch. 473; 126 
L. T. 555 ; 38 T. L. B. 291 ; 06 Sol. Jo. 266, 
C. A. 

j 4 nnolaium : — Apld. Re Shakespeuro Momonal Trust, Lytton 
V. A.-G., [1923] 2 Ch. 398. 

2146a. Land purchased out of donation — 

Donation before first annual subscription.] — 

Ite Shakespeare Memorial Trust, Lytton 
(Earl) v. A.-G., No. 73a, ante. 


Part X. — Practice. 


2224. Add. AnnotaMon: — Refd. Key v. Bastin, 
[1926] 1 K. B. 650. 

2262. Add, Annotaiion : — Refd. Key v. Bastin, 
11025] 1 K. B. 660. 

2271. Add. Amwiation: — Refd. Ite 11 ow. How v. 
How, L1030J 1 (Ml. 60. 

2283. Add. Annotation: — Refd. Be Monk, Giflen 
V. Wedd, [1927] 2 Ch. 197. 

2353a. Not petition for payment out of funds 

in court of money for completion of purchase 
of land .] — Ex p, St. Bartholomew’s 


Hospital (Governors) (1928), 72 Sol. Jo. 
225. 

2456. Add. Annotation : — ^Mentd. Consett Indus- 
trial &> Provident Boc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

2508. Add. Annotaiion : — ^Mentd. B. v. Income 
Tax Special Comrs., Ex p. Bank’s Trustees 
(1922), 127 L. T. 651. 

2537. Add. Annotation: — Refd. Be Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 

2576. Add. Annotation: — Refd. Re Monk, Giffen 
V. Wedd, [1927] 2 Ch. 197. 
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CHOSES IN ACTION. 
Part I. — In General. 


Is Add, Annotaiion : — ^Mentd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

12a. Rentcharge — ^Arrears of.] — Salway v. Sal- 
way (1770), 2 Dick. 434 ; Amb. 692 ; 21 
E. R. 338. 

18. Add. Annotaiiona : — ^Dlstd. Baker v. Archcr- 
Shee, [1927J A. C. 844; A.-G. v. Belilios, 
[1928] 1 K. B. 798. Held. New York Insco. 

V. Public Trustee, [192*4] 2 Ch. 101 ; Brassard 
V. Smith, [1025] A. C. 371 ; Herbert v. I. 11. 
Comrs., I. R. COmrs. v. Herbert (1025), 0 
Tax Oas. 59.3 ; Daw v, I. U. Coinra., Duff 
I>unbar V. I. R. Oomrs. (1028), 14 Tax Cas. 58. 
Mentd. I. R. Comrs. r. Smith, [1930] 1 K. B. 
713. 

19. After this case add “ Patent.] — Sec Patents.” 

20. Add. Annotaiiona : — Dbtd. llepublica de 
Guatemala i’. Nunez, [1927] 1 K. B. 009. 
Refd. Now York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

21. Add. Citations : — Pavouke v. Steinkoppp, 
[1922] 1 Ch. 174 ; aub tiom. lie Steinkopfp, 
Favorke V. Steinkopfp, 91 L. J. Ch. 165 : 
126 L. T. 597. 

23. Add. Annotations : — Consd. Royal Trust Co. 

?>. \.-G. for Alhorta (1020), 40 T. L. R. 25. 
Refd. New York Life Insce. v. Public Trustee 
(1024), 03 L. J. Ch. 419; Kepublica do 
Guatemala v. Nunez, [1927] 1 K. B. 009. 

24. Add. Annotations : — Consd. Kepublica do 

Guatemala i;. Nunez, [1927] 1 K. B. 609. I 
Refd. New York Life Insce. v. Public Trustee 
(1924), 93 L. J. Ch. 449. i 

26. Add. Annotations : — Apld. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch, 101 ; 
Richardson v. Kicliardson, [ 1 927 J P. 228. 

27. Add. Annotaiiona : — As to (I ) Consd. Favorke 
V. Bteinkopif, [1922] 1 Cli. 174. As to (2) 
Refd. Favorke v. SteinkoplT, [1922] 1 Ch. 174. 

27a. Assignment executed abroad — Of debt payable 
in England.] — Wlicroan assignment of a debt 
due from an English debtor & payable on 
demand in England is ma<lc in a forcugn 
country between two citizens of that country 
domiciled there A subject to its laws but is 
invalid by the law of that country, it is not 
fo be held valid in tins country merely 
because it is in accordance with the require- 
ments of English law\ — U epuhiaca de 
Guatemala v. Nunez, [1927] 1 K. B. 009; 
90 L. J. K. B. 441 ; 1 30 L. T. 743 ; 

T. L. R. 187 ; 71 Sol. Jo. 35, C. A. 

Annotations : — Folld. lie Anziaul, Herbert e. CbrlntopberHon, , 
[1U30J 1 Ch. 4U7. Refd. mcaurdHon v. lUchardson, [1927J 
P. 228. j 

27b. Exercise of power of appointment over 

sum in England.] — An assignment, executed 
in a foreign jurii^ction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
grounds of substance according to the local 
law. 


A document executed abroad in cxerciM* of 
powers of appointment conferred by settU*- 
ments executed in accordance with hlnglLsii 
law, &> expressed to be intended to operate 
both as an assignment & as a will, may take 
effect as a conveyance inter vivos of the pro- 
perty of the person executing it. 

Dpon the marriage of testatrix, wlio was 
born in Italy, to an Italian, two settU'iuents 
of property belonging to hep, licnMnafttM* 
respectively called the “ A ” settlcmeut A. 
tlie “ B ” settlement, were executed. The 
‘‘ A ” settlement comprised proceeds of sale 
of English freeholds conveyed to the 8eltl(*- 
ment trusU'es on trust for sale, A; invest- 
ments & other moneys, the whole fund being 
settled on trust t/o pay to the liusbaud during 
the joint lives of himself A; testatrix, £509 a 
year, A subject tlu*n»to to pay the annual 
income to t(*.statrix for life witiiout pf)wer of 
anticipation, A, after her lieulii, to raise 
£50,000, as she should by dt'ed or will 
appoint A pay the sum so raised to such 
Persians as she hliould appoint. 'The ” B ” 
settlement comprised ccvUiin freeholds A 
certain moneys wJiieh wer<« settliMl on trust 
to pay the in<>oine to ti'statrix for lih*, A 
after her death as she should appoint. Both 
were English in languag<* A form, A tlie 
trustees were resident in the Unit><‘d Kingdom. 
By a deed of Dec. 10, 1900, Ut which her 
husband A the truHt-<‘es of the “ A ” settle- 
ment were i>artl(‘s, t<*statrix appoint'd that 
the residue of the £50,000, winch she thiui hud 
power to appoint under the “ A ” hottleriK'ni 
should be cliai*ged upon A raised out of th< 
propiTty subject to that settlement, A, after 
her di'uth, should be held in trust for her 
ubsolutidy as her sepai'ati* estate. By u dissl 
of May 23, 1912, between herself, her husband, 
A the “ B ” s*‘ttleiin‘nt trustijes, t<‘Htatrix 
appointed tliat, after her death, A, until then, 
subject to her life interest, the propeiiy com- 
riHtnl in the ” B ” settlement should be held 
y the trustees up<in trust to pav sums wliieli 
she or hiu* husband shouhl l»ecoine iiahlo ti> 
pay to them under certain e»)veriants of 
indemnity in the deed, A, subject thereto in 
tioist for Ujstatrix, her heirs, administrators 
A assigns. Testatrix A her husband livetl 
in Italy, A she was ilorniciled thcie at the 
date of her death. On .July 2.s, 1!JJ7, being 
then domiciled in Italy, she executed an 
‘‘appointment A assignment,” e,\))r<‘s'^ied h* 
bo supplernrmtHl to the ” A ” s<*l tlemeid, I) 

*‘ B ” settlement, A tlie deed of D<*c. 10, MyOl 
A expressed also to be intended to n 

an a.sbignment inter vivos A as a will. Jty it, 
she appointed A assigned the [uoperty com- 
prised in thos <3 docuiiieiits, subject to certain 
subsisting trusts, to tin* iruHtees of the 
appointment A assignment whom she 
appointed exors. upon trust for the payment 
of certain debts A legacies, A she gave tie 


PART U SECT. 1, SUB-SECT. 2. 

d. Add •• revtd. 17 O. R. 574." •. Add ” revad. in part 4 A. R. 207.’ 
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pltf. bank, & W. assigned to the bank the 
debt owed to him by deft. The assignment, 
wiiich was in writing, provided that “ the 
amount recoverable under these presents 
shall not at any time exceed £160.” Due 
notice of the assignment was given to deft. 
In an action ui)on the assignment : — Held : 
(1 ) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £160 they 
must hold the balance as trustees for the 
assignor, &> it was a good legal .assignment ; 
(12) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assigmnent, &> pltfs. were entitled to recover. 
— Bank op Livbhpool & Martins, Ltd. v. 
Holiand (1026), 43 T. L. R. 29 ; 32 Com. 
Cas. 60. 

Annotation: — As to (1) Befd. Karlo v. JJcuiswortL K. D. C. 

(1928), 44 T. L. U. CO.'i. 

205. Add. Annotationa : — Aa to (1) Refd. National 
Provincial & Union Bank of England v, 
LiudHell, 11922] 1 K. B. 21 ; lie Pinto Lcite, 
Kr V. Des Olivaes, LI 029] 1 Ch. 221. A.h 
to {.‘j) Consd. Porforining Right Hoc. v. London 
'riioatre of Varieties, [1924] A. C. 1. 

211. Add. Annotation : — Aa to (1) Refd. Palmer v. 
V. O&rcy, L1026J A. 0. 703. 

214a. .] — Order to pay money out of a 

particular fund gives the party a specific 
lien thereon. — Smith v. ]i}vEREer (1792), 4 
Bro. C. C. 64 ; 29 1C. R. 780. 

Annotations Reid. Crowfoot v. Ournoy (1832), 9 Bing. 372; 

Boat V. ArgK‘8 ( 1 834), 2 Cr. & M. 304. 

221a. Part of debt.] — Bank of TjIVErpool & 

Martins, Ltd. v. Hoia.ani), No. 204a, ante. 

236. Add. Annotation: — Apprvd. Re Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 64. 

237. Add. AnnottUiona : — Mentd. The Tervaete 
U922), 128 L. T. 176 ; UutT Development Co. 
V. Kelantan Government, [1923] 1 Ch. 385. 

250a. Directions to pay proceeds of cargo to 
creditor.] — An order by A. to B., directing 
tile lattHsr to pay over to C,, a creditor of 
A., tire proceeds of a cargo consigned by A. to 


B., creates no lien in favour of C. — ^Holland 

& Humble’s Assignees v. (1815), 1 

Stark. 143; 171 E. R. 427; anb nom. 

Heywood V. Waring, 4 Camp. 291 ; aab 
nom. Be Holmes, Ex p. Heywood, 2 Rose, 
355, N.P. 

Consd. Frith v. Forbes (1862), 31 L. J. Ch. 
793. Raid. Giles v. Grover (1832), 9 Bina. 128 ; Malcolm 
r. Scott (1843), 3 Hare. 39. 

258. Add. Annotation : — ^Refd. National Provincial 
dt Union Bank of England v. Lindsell (1921), 
91 L. J. K. B. 196. 

258a. Agreement to pay proceeds into lender’s 
bank — Advances for purchase of goods.] — 

By a written agreement made in 1917 a 
trader was to purchase goods from time to 
time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
tf> pay tire proceeds to the credit of resp. at 
his bank ; resp., after deducting the amount 
W’hich he liad advanced Ac oue-tliird ot the 
gross profits, was to pay the remaining two- 
thirds to the trader. In 1921 the trader 
became bkpt., & ax>plt. was appointed 
assignee in the bkpey. At the time of the 
bkpey. a largo sum advanced under the 
agreement had not been repaid, &; the trader 
had in his hands goods purcliased under the 
agreement, the proceeds of other goods so 
purchased. Resp. claimed a charge on the 
above assets in respect of the advances not 
repaid : — Held : as the agreement did not, 
either contractually or otherwise, create any 
right of tlie lender in either the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed. — Paijibr v. Carey, [1926] A. C. 
703 ; 95 L. J. P. 0. 146 ; 135 L. T. 237 ; 
[1926] B. &0. R. 51, P. C. 

260. Add, Annotation : — Refd. Re City Life Assce. 
(1926), 42 T. L. R. 45. 

274. Add. Annotation :—RM. Re Wait, [1027] 
1 Ch. 006. 

274a. S. P. Bradley r. (1744), Ridg. temp. 

U. 194 ; 27 B. R. 801, L. C. 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

205 X. Building contract 

apportioning price betufcen builder d' 
third party ] — Guant v. Tkavib, 1)024] 
2 1). L. U. 1104 ; 2 W. W. 11. 603.— 

CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 

B. (o>. 

sm. Authorising payment of sum 
tn hands ixf garnishee — Order giving 
etjcct to verbal assi(mmeid.\ — Claukk 
Buornnw, Ltd. r. Goodin Si. 1'kdku- 
SON, [1022] 3 W. W. K. 604 ; 68 

D. L. 11. 702. -CAN. 

223 i. At>i>i(fning money due or to 
become due- Ihuler ooii/rarl.] — It is no 
objection to an oquitalilo aBSlKuiucut 
of a claim ogaiubt a third penson that 
the work upon which tlie claim is 
baHod lias yot to bo performed. — Re 
MAin’HKWS SUEKT MUTAL 6C JlOOFINO 
Go., Ltd., A'x p. Martin, 11924] 1 
D. L. U. 761 ; 66 O. L. R. 202 ; 4 
O. B. R. 471.— CAN. 

223 ii. Under policy.] — Held : 

the asbl>?iunent wae not vitiated by the 
fact that, at the time, the fund on 
whieli the assignment was intended to 
operate hud not yet oomo into 
exlstenoe.— Liveiu'ooi. & London Sc 
Globs Insurance Go., Ltd. v. 
Hartley & Ford, [1927] V. L. R. 


623 ; 49 A. L. T. 70 ; [1927] Argus 
L. li. 417.— AUS. 

PART IV. SECT. 2, SUB-SECT. 2.— A. 

246 Iv. .}—Ueld : the 

order set out in the Judgment, in the 
eireumHtance.s. w'as u good equitable 
aMHifrnment of moneya duo from the 
board of a drainage district to a perbon 
wlio had a contract with it.— Stirlino 
t'oi.LiKiuns. Ltd. v. Jones. [1924] 4 
U. L, it. 1305 ; 3 W. W. R. 965.— CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

256 i. directions to agent to st tl d' pay 
proceeds into bank' — 1‘rincipal puyiny 
for goods by cheques drawn ugaiiist 
proceeds .] — Kidd v. Harden, McCon- 
NAL r. Harden. [1924] 4 D. L. it. 516 ; 
3 W. W. 11. 293.— CAN. 

258 a i. Agreement to pay proceeds to 
letider— Advances for purchase of goods.] 
— IL being indebted to a co. for the 
price of sheep which it had purchased 
on Ids behiuf, by an agreement in 
>vriting undertook so long as his m- 
debtedness to the co. should ooutluuo 
not to sell any of the sheep without the 
WTitten consent of the oo., & In the 
event of any sale with such consent to 
pay the nett proceeds to the oo. in full 
or to the extent of his indebtedness. 
Some of the sheep having been sold : — 
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Held: the agroemont operated as an 
equitable assignment of the proceeds 
to the oo . — Re McPherson, Thom Ac 
Go. ; Sandhurst bi Northern Dis* 
TuicT Trustees, etc.. Go., Ltd. r. 
GOO.MTI1K 1 *astor.al Co. 1’ty., Ltd., 
[1929] V. L. 11. 29.> ; Ai-gus L. B. 240. 
AUS. 

PART IV. SECT. 2. SUB-SECT. 2.— C. 

o. Add "reesd., [1921] 1 W. W. K. 
839.” 


PART IV. SECT. 2. SUB-SECT. 3. 


sn. Lodging notes as collateral 
security .] — A document providing that 
certain notes *' arc lodged with the 
bunk as a general Sc continuing 
collateral security for the due payment 
of all advances made or to Lie made to 
me by the bunk ” ; — Held : not a 
proper assignment ; there is a dis- 
tinction between lodging a document 
as collateral security & an assignment. 
— Mbkcuants Bank or Canada r. 
Grkenlexb, [1923] 2 W. W. R. 931. — 
CAN. 


St. Indorsement of lien fioie.] — Held : 
to constitute a good equitable assign- 
ment thereof. — C anadian Bank of 
Commerce v. La Brab% tl9i8] 1 
W. W. R. 6; 39 D. L. IL 398; lU 
Bask. L. R. 408.— CAN. 



303. Add, Annotation: — JI 5 to (1) Dlstd. Re 
Nelaon, Norris v. Nelson (1918), [1028] Ch. 
920, Di 

807. Add, CUationa : — [1922] 1 K. B. 21 } 91 


Vol. Vm.— Cboses in Action. Cases 80a-485. 

L. J. K. B. 196; 126 L. T. 819; [19211 
B. & C. R. 209. 

Add, Annt'laiion : — Reid. Be North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part V. — Notice of Assignment 


Law of Property Act, 1925 (c. 20), 

318. Add, Annotaiion : — Held. National Provincial 
& Union Bank of England v. LindsoU (1921). 
91 L. J. K. B. 196. 

354. Add. Annotation : — ^Refd. H. v. H., [19281 
P. 206. 

358. Add. Annotaiion: — Generally^ Menid. Mc- 
Oreaghv. Cox &Ford (1923), 92 L. J. K. B. 
856. 

393. Add. Annotation : — Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

406. Add. Annotation : — Refd. Garland i*. AiTh<‘r- 
Shce (1930), 112 L. T. 443. 


407. Add. Annotai ion : — Retd. Garland v. Archer- 
Sbco (1030), 112 L. T. 413. 

417. After this cose add “ See, note. Law of Property 
Act, 1926 (c. 20), a. 137.” 

421. Add. Annotation : —Refd. Garhiud r. Archet- 
SIhh* (1930), 112 L. T. 143. 

440. Add. Annotation : — Refd. Ivnight v, Knight, 
[1925] Cli. 835. 

460. Add. Annotaiion : — Refd. Ih'ilublira do GuaUi- 
mala v. Nunrz, [1027J 1 K. B. 600. 

461. Add. A yinoiat io7i : —Consd. Ib^piihlica do 
Guatemala V. Nunez, [1027] I K. B. 660. 

463. Add. Annotation : — Refd. ('‘ainpbell r. Poliak, 
[1027] A. (\ 732. 


Part VI. — Effect of Assignment. 

4i75. Add. Annotations : — (o (1) Refd. /fc Born- 483a. .] — G. I't T. K.vki.k, l/n>. r. 

stein, Barnette. Bernstein (1924), 09 Sol. Jo. IlKM'^woitTU llruAL DrvruK’T (’ouncil, No. 

H8. As to (2) Refd. Weld v. IVtre, {I020J lln, ante. 

1 Cl). 33. j 435 , Annotutio^us : — Refd. Choflhire County 


PART IV. SECT. 3. 

280 I. Nerr4iitUy for commuincalion 
to iSr assent bu asaiamt — To am- 
stUvte assiynm-etU .] — A letter assipniug 
mouoyh must bo ahowu t<» have boon 
conimimicatod to the a&slgiifo boforo 
It will bo hoUl to con'^tltuto un oquil* 
able ui^hifjriimeut. — Btauw Co. of 
(Canada, Ltd. v. Muukiu., [1922] 
a VV. W. U. U2C : 70 D. L. it. 667.— 
CAN. 

PART IV. SECT. 6. 

288 ii. .] — LoicrrKY v. Lano, 

[1925] y D. L. It 610 : [1926] 1 W. W. 
it. 1104 : 19 isahk. L. It. 3.37.— CAN. 

•a. Aasignmeiit of hen agreemeni — 
WheOusr conaideratton arnouni due under 
lien.] — A. It. Wilmamb Machineky 
C o., Ltp. r. Moore. [1920] 4 D. L. It. 
608.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. I 

311 i. Aasignmnit -A a aeruntg—Of 
debts.] — Okfll Moimis Ac Co. v, 
Dickson (1902). 9 D. C. It. 151.— CAN. 

PART V. SECT. 1. SUB-SECT. 3. 

»b. Aaaignmenl of lien .] — HEXiiBUEK 
V. SoNOR\ Timhek Co., [1928] 

1 D. L. It. 642 ; 59 N. S. It. 457. -CAN. 

PART V. SECT. 8, SUB*SECT. 1. 

•o. To guarantor — Notice not given 
to deMor.l— DOKAU> v. JvKva, [1921] 

2 W. W. R. 208 ; 56 D. L. B. 692 ; 60 
S. C. R. 652.— CAN. 

PART V. SECT. 8, SUB-SECT. 8. | 

Bd. Of debtor.] — Notice to the solr. of 
debtor that the claim against the latter 
was to be paid to a third party is notice 
to debtor himself that snoh claim had ; 
been aesigaod. — 8t. John tc Quebeo 
Ry. Co. V . Ba.vk or Brituo North 
America Sc Hibbard Co. (1921). 67 
D. L. R. 650 : 62 S. C. R. 346.— CAN. 

PART V. SECT. 4, 

sf. Before action — Judicature Act, 
1009, a. 19 (0).}— Woodstock Electric 

J.8. 


I Railway, Immr 8c Powicu (V». ti. | 
Dominion TANNKiuKa, Ln*. (IU1*<), l.» , 
N. B. It. 408. CAN. ' 

PART V. SECT. 6. 

b I. That nlUged aamgiiee hud 

I voaseasxnn o/fUi/es.] — AithoiiKb dobtors 
may hu> o known tbal notu« \u*ro 
In tho pusbObHion of a bunk, the alleged 
(wslgncu : — Held • tbiH muh (nMUlllcier.t, 
being a far <llfforent thing from ba\ ing 
notlro of tho ubbigntnent, & tliore wuh 
no duty In detilorH to inquire of tho 
bank. — M kuciianun Bank w Canada 
V. CliKEVLEES. [192:i] 2 W. W. It. 931. 
— CAN, 

PART V. SECT, 9, SUB-SECT. 1.— 
A. (a) 1. 

o. Add “ lievad. 47 8. C,. H. 313 ; 10 
D. L. it. 232 ; 23 W. L. H. 44.5. 

P i. .] — Tho usHlgnoo of an 

equitable Intorcbt in peraoriul cHlato 
without notice of an existing ourlier 
ahslgnmcnt will gain priority Hintply 
by tho act of giving notice to the pcrnou I 
who has tho legal dondnion over tho | 
fund before iiotino 1 h given by an I 
aaslgnco earlior In point of tiino. — ] 
Cordon v, Ooudo.v, [1924] 2 D. L. R. 
74 ; 1 W. W. It. 903 ; 18 Sask. L. It. 
187.— CAN. 

PART V. SECT. 9. SUB-SECT. 1.— 

A. (b). 

Bk. Aaaignmenta of monep jiagal/Ie 
under commiaaion certificates — Certifl- 
cates not asaignabte — Order for payment 
given to first assignee — Cerliftcaten I 
handed to second assignee.]— J. I. Cahe 
Turerhino Machi.nb Co. t». Uevkkal 
Motors Acokitaxce Cohpn., [19241 ' 
4 D. L. It. 1297 ; 3 W. W. It. 091.— 
CAN. 

PART V. SECT. 10. 

b1. Begiatered judgment — Notur given 
against crediiar—Of assignment,] If a 1 
vendor of land, in order to mjcuto an 
indebtedness, assigns all tho moneys - 
I due or to become duo under tho ngro«j- 
I mont of sale, snob asblgnmcut not being > 
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M'g(M|(>it'd, but duo nolii'o tlieieof being 
given 1 1 > I lu» piiHdiaser, t bo usslgnoo will 
l»< onlilled totbo inoui‘y>4asagalint unu 
who Hulmtxpiont ly obtairiH reghturs 
judgtuunlH agaliiHt tbo vendor. - 
(vAnadiaN Bank of Commfrck e. 
UoYAi. Dank of (^vnapa, [1921] 2 
W. W. R. 1(12 ; 60 D. L. R. 275 ; 29 
U. C. It. 407. - CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

sm. Ansigntru nt oh Hintrdfi I’ui/- 
rnent of debt -OinrUoil by UHHignrr Jor 
piignunt of itutni i/h to UHHignor- tiu/ht 
of UHHignor to hoi in oirn name.] ~ 
l':x.i,i(nT V. Lie I'Af.ifi (Mini.), [I929J 3 
D. li. R. 912. —CAN. 

PART VI. SECT. 2. SUB-SECT. 2. 

470 ii. Money due under 

nor cement for sale— Bower to cancel 
ayrremrni .] — Whore a vendor of land 
under ogroi'niunt for sale asHlgns the 
moneys due under the agreement for 
sale & notice of tbo assignment, 
nquilublo or legal. Is glvon to debl/or, 
11 is not open to tlio vendor & 
debtor to cancel tho agroomuui with- 
out tho concurrence of tlio asrilgnoo. — 
Union Bank of Canada w. Dutozak, 
[19241 3 D. L. R. 457 ; 2 W. W. R. 
864.— CAN. 

PART VI. SECT. 3, SUB-SECT. l.-A. 

t i. Of cemXract for sale oflarul.] - 

iNTKKfll'ATE INYKSIAIKM Co., LlD. O. 

I MomiH (1928), 28 H. R, N. .S. W. 572 ; 

' 45 N. a. W. W. N. 176. AUS. 

u. Add ** revsd. in part, 4 A. R. 
287.” 

el. Of hen ] -Jdtf., assignoe of 

three soveral elalrns of workmen who 
had liens under Wooduioirs Lion Act, 
corumeue€‘d an action In his own name 
w'ithout serving any notice of the 
aj-signrni nt upon debtor: — -Held: jiltf. 
crmld bring an action in his own name 
without giving the notice rcb-rred to 
In Jud Act, 8. 19 (5). — lUitviN r. 
Black. [1926] 3 D. L. J.' a > . '*8 

iV, S. R. 89.— CAN. 



OutB 486-407a. EsauBB and Ehfibz Digest Sgtelehent. 


OounoU V. Hopley (102S), 180 L. T. 123 ; 
The Koursk, [1924] P. 140 ; Venn v. Tedesco, 
[1926] 2 £. B. 227. 

604. Add. Annotaiion : — Refd. Rraubllca de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
609. Add. Annotation : — ^Refd. Performing Right 


8oo. V. Iiondon Theatre of Varieties, [1922] 
2 K. B. 433. 

519. Add. AnnoiaUon Allen v. Royal 

Bank of Canada (1925), 41 T. L. R. 626. 

544. Add. Annotation : — ^Refd. Garland v. Archer- 
Shee (1930), 142 L. T. 448, 


Part VII. — Assignment 

592. Add. Annotation: — Aa to (2) Refd. Lawrence 
V. Uayes, [1927] 2 K. B. 111. 

698. Add. Annotations : — ^Mentd. Re Webb (Smith- 
field, London), [1922] 2 Oh. 369; Re Pink, 
Elvin V. Nightingale (1026), 70 Sol. Jo. 1090. 

601. Add. Annotations: — Consd. Re Pinto Leiie, 
Ex p. D(‘8 01ivat«, [1029J 1 Ch. 221. Refd. 

Re (^iiy Life Ashce. (192.'>), 42 T. L. R. 46. 

601a. Assignment of debt payable In futuro.] — 

— In 1018, ()., a creditor ot a firm, agreed to 
leave i lie Hiini couHtit ill mg her debt on deposit 
wjlli lJj<‘ fiun for fifteen yaars from Jan. 1, 
]0J7, upon the teims {inter alta) that intorest 
iSi comniissum thereon should be paid to V. 
for his own use, that in ceitam events, 
whicli HubHC(i|u<‘ntly hapi>ened, V. should 
receive a hhaio of the firm’s profits, which he 
in fact received during tlic years 1018-1921. 

In 1020, by C.’s direction, th< debtor firm 
transfoiKsl O.’s debt by a book entry into 
the naiTu* of F., V. continuing to receive 
interest & commission a»s beton*, on Feb. 24, 
1920, F. made an equitable assignment of the 
debt to V. Notice of tlie assignment was 
given to the debtor firm on Mai*. 2, 1920, 
whereupon tlic firm transferied the debt by 
a. book entry into the name of V. At the 
date ot the said eqfiitablo assignment by F,, 

F. was under a habilit> to the debtor firm in 
icsjrect of ceitum accommodation bills for 
which, as between F. At the firm, F. was liable, 
but such liability did not accrue due as a 
debt until after notice of assignment had 
bec*n gnen, namely, when the debtor firm 
expended £1.5,000 in taking up the accept- 
ances. On Mai. 1.5, 1920, the debtor firm 
I>tc>sentecl their jic^tition tor a receiving order 
& were subsequently adjudicated bkpt. 

In a claim by V. to prove in the firm’s 
bkpey. ; — Held : the assignment by F. to V. 
was subject to nil lights of set-off which had 


subject to Equities. 

accrued due on the part of the firm against 
F. at the date of the notice of assignment but 
was not subject to any right of set-off in 
respect of the £15,000 which had not accrued 
due at that date ; nor did the fact that the 
debt assigned was a debt payable in fitturo, 
for which the assignor was not at the date 
of the notice of assignment in a position to sue, 
affect the general rule governing the assign- 
ment of a chose in action. — Re Pinto Leitb 
& Nephews, Ex p. Des Olivaes, [1929] 1 Oh. 
221 ; 98 L. J. Oh. 211 ; 140 L. T. 687 ; [1928] 
B. & O. R. 188. 

604. Add. Annotation : — Refd. Lawrence v. Hayes, 
[1927] 2 K. B. 111. 

605. Add. Annotations : — As to (2) Distd. Be Pinto 
Leitc, Ex p. Des Olivaes, [1929] 1 Oh. 221. 
Refd. Lawrence v. Hayes, [1927] 2 K. B. Ill ; 
Earle v. Hemsworth R. D. 0. (1928), 44 
T. L. R. 605. 

807a. For breach of warranty by assignor —Against 
claim for instalments due under assigned 
agreement — Judgment obtained for damages 
for breach of warranty.] — The owner of a 
business sold it to deft, on terms of payment 
by instalments, & then assigned the benefit 
of the agreement to pltf. Before notice of 
assignment was given to deft., the latter 
obtamed judgment against the assignor for 
damages for breach ol warranty on the 
above sale. In an action by pltf., as assignee, 
against deft, for payment of instalments due 
under the assigned agreement, deft, claimed 
to sot off the amount of the judgment. Pltf. 
contended that deft.’s right to damages in 
respect of the breach of warranty had merged 
in the judgment, & that the latter could not 
be set off agamst his claim ; — Held : the set- 
off was valid. — Lawrence v. Hayes, [1927] 
2 K. B. Ill ; 96 L. J. K. B. 658 ; 137 L. T. 
149 ; 91 J. P. 141 ; 43 T. L. R. 379, D. C. 


PART VI. SECT. 8. SUB-SECT. 1.— 
B. (a). 

m 1. Kff(.ct of Land Titles 

Act, 8 . 101 1 -AttMSiuoNo r. Marshall 
n W. W. Tl. 800 ; 10 H. L. U. 


88 ; 8 Alta. L. 11. 440.— CAN. 

FART VI. SECT. 5. SUB-SEOT. 2 . 

860 ill. — — — ] — SitBPOKiiD r 
Livikoston, [1984] 1 D. L. R. 788; 1 
W. W. R. 468.— CAN. 

550 iv. .] — MoPhrusov d. 

hKEs (Andrbw), Ltd.. [1026] N. Z. 
1. R 62.S— N.Z. 

■w. Paumeni to assignee — Money 
due vndet atfreemeni for SMS — Coi'enant 
fij/ assignor convey on payment,] — 
Where a \ endor hoa rovenauted in writ- 
Inff with an twaijrin»o to convey the land 
to the purchtiHoi on payment of the full 
amonut of tbo purebaae-monoy, the 
purohaeer is piotoctud aa to title & 
may safely ma^o Ida pavments to the 
aillgnse : et the aabisueo can sue on 
the pnrobaser’a covenant to pay oon- 


tamed in the asroement. — ^U nion Bank 
or Canada v Dutczak, [1024] 3 
D L. R. 457 . 2 W. W. U. 864.— OAN. 

PART VII. SECT. 1. 

685 ill. .] — Even aasuminer a 

proper asHiffumont. notes lodged with 
a bank as a general 4: continuing 
siwurity for the duo payment of all 
ad\ onoes made, or to be made, must 
be taken by the assignee subject to 
any equities existiug between the 
original parties. — Mkrchants Bank 
OF Canada v. Urebnlees, [1923] 2 
W. W. R. 931.— CAN. 

585 Iv. AJftct of express oon- 

tract.] — Notwltluitandiug Ohoses in 
Action Act, R. S S., 192U (o 202), S. 5. 
debtor can contract niiUi hU creditor, 
for good consideration, that he will not 
avail himself ot his right to set up 
against the creditor's aMignee any 
equity oxistlag bott^oen the oredttor A 
himself. If the contract which in- 
cludes the clause not to set up the 
equltlee against an assignea was 
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Induced by fraud, such clause falls 
v\iih the contract, except where debtor 
is estopped as against the assignee 
from setting up the fraud. — Hamilton 
r. Railtov, [1926] 3 D. L. R. 1090 ; 
11985] 3 W. W. R. 136 ; revsg. [1926] 
8 W. W. R. 195 —CAN. 

q i. Notice of covenant by 

assignor — Whether assignee bound .] — 
McBride v. Ontario Jookst Club. 
Ltd., [1920] 1 D. L. R. 414; 68 

O. L. it. 97.— CAN. 

PART VII. SECT. 2. SUB-SECT. 1. 

tl. .] — Botal Bank or Canada 

V. GusTArBON, [1924] 1 W. W. R. 544 ; 
33 B. C. R. 879.— CAN. 

PART VII. SECT. 8 , SUB-SEOT. 4 . 
804 ii. Add ** revsd. in part, 25 
A U. 179." 

804 Iv. .] — royal Bank 

or Canada v. GusTArsoN, [1924] 1 

W. W. R. 544 ; 83 B, C, R. 379.— CAN. 



VoL Vm-^CboMB in Action. Oasee 618~~681 


Part VIII. — Voluntary Assignments. 


618. Add. AnnoUdion : — Consd. Macedo v. Stroud. 
[1922] 2 A. 0. 330. 

624a. ^.1 — Sloane v. Cadogan (1808), 

cited in 12 Sim. at p. 291. 

JnfMtaHofu : — Oonad. Edwards v. Jones (IR.SC), 1 M 7 . Us Cr. 
226: Beatson v. Beatson (1841). 12 Sim. 281. Distd. 

V. Eettlewell (1843), 1 Ph. 342. Apld. Kokewich v. 
Manning (1851), 1 De G. M. & O. 176; Donaldson v. 
Donaldson (1854), Kay, 711. jRetd. Fenner v, Taylor 
(1831), 2 Ross. 8 c M. 190; M'l^don v. Jonkyua (1 842). 
i Hare, 458 ; Price v. Price (1851), 21 L. J. Ch. 53 ; Bridgo 


V. Bridge (1852), 16 Bear. 315 ; Voylo v. Hughes (1854), 
2 Sm. «c Q. 18 : QUbert v. Overton (1864), 4 New Rep. 
420; Qlegg «. ReM (1871), 7 Ch. App. 71. 

684. For Held: (1) as it was the intention of 
the settlor,’* etc., read " Held : (1> as it was 
not the intention of the settlor,” etc. 


Add. Annoiaitotia : — vis (o (1) Refd. Royal 
Exchange Asare. v. Hope, [19281 Ch. 170. 
Aa to (8) Consd. Macedo v. Stroud, [1922] 2 
A. 0. 330. 


PART IX. 




Under AeaianmerU of Book 

Act, 1923 (c. 29).]— Re Raport, 


Dknisov V , Union Banr or Canada. 
(1925J 3 D. L R. 1058 : 57 O. L. R. 
374 ; 6 C B. R. 811.— CAN. 
sp. Book account — Under Assiffn- 


ment of Book AccoutUn Act, li. S. II. ( 
1924 (f. 16).}— Vkrnon liAlU»\ARB 
Co. r. RBII» & llKINIlARP (U. C.), 
11927] 2 W. W. R. 117.— CAN. 
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Cases 17— 58a. 


English and Empire Digest Supplement, 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part III. — Constitution and Internal Arrangements. 


17. Add. Annotation : — Consd. Morgan v. DiiscoU 
(1922), 38 T. L. li. 251. 

18. Add. Annotations : — As to (1 ) Consd. Lumbor- 
ton V. Thoi-po (1929), 141 L. T. 03K. Refd. 
Mack an v. TJie Woikera’ Union, (19291 1 (Jh. 
002 . 

20. Add. Annotation : — As to (1 ) Consd. Morgan 
V. DriscoU (1922), 38 T. L. 11. 261. 

20a. — To alter qualification for membership.] 
(liiiMWOOD r. At.diinjiam (192K), 72 Sol. Jo. 
509. 

21a. Notice of general meeting - Who entitled to.] — 

PKfs. wore tlio (•ai)fain & M*crctaiy of the 
wonion’s section of a golf club, of which deft. 
CO. were the proprietors. At an extra- 
ordinary general rnetding of the members a 
resolution was passed deleting from the rules 
f)f the club a provision for tlie election of a 
wonicn’s committee to manage the affairs 
of the women’s section. No woman member 
of the club reci'ived notice of that meeting, 
a.s none of the wtimiuv members held any 
shares in tin* co. In an action ^or a declara- 
tion that the re.solution was in\ alid : — Held: 
under the rules women members were not 
full membcrH A. were not entitled to receive* 
notic(‘H of general nieetings, & th<* action 
failed. — (k)LK v. AIkuton Park (Wimiit.k- 
PON) Gouj* Club, ijru. (1927), 43 T. L. K, 
400. 

2S, Add. Annotaiion: -As to (1) Dlstd. It. v. 
(leiieral Medical Council, (1930] 1 K. 13. 602. 

35. Add. Aunotaiion : — to (2) Expld. Maclean 
1 *. The Workers’ Union, (1929] 1 Ch. 002. 


38. Add. Annotaiions : — Consd. Amalgamated 
Soc. of Carpenters, Cabinet Miners &, 
Joiners v. Braithwalte, General Union of 
Operative Carpenters & Joiners v. Ashley, 
[1922] 2 A. 0. 440. Folld. Wing v. Bum 
(1928), 44 T. L. II. 258. Refd. A.-G. v. Swan, 
[1922] 1 K. B. 082. 

39. Add. Annotation : — As to (1) Refd. A.-G. v. 
Swan, [1922] 1 K. B. 682. 

39a. .]-~WiNO V. Burn (1928), 44 

T. L. 11. 258. 

46a. .] — In an action against the 

officers of a club for an injunction restraining 
them from enforcing a resolution by which 
the council of the club has excluded pltf. 
from membership of the club, the questions 
for the et. are, (a) whether th<* rules of the 
club have been observed, (6) whether the 
council lias given pltt. a fair hearing, & 
(c) whether the council has acted in good 
lailh. — Lamberton v. Thorpe (1929), 141 
L. T. 038 ; 45 T. L. 11. 420. 

53a. Claim by member for proportion of — On 

winding up of club.] — A limited co. was regis- 
tered with tlie object of carrying on a pro- 
prietary club, & by the articles U. was 
appointed governing director for life & the 
management of the club was vest-ed in her. 
In 1916 n. granted a lease of premises to the 
club which was carried on there. In 1918 
a subscription of four guineas a year for 
country members & five guineas for town 
members was charged, & as from Jan. 1, 
1919, an entrance fee of live guineas was 


PART n. 


10 . Valxdiiu of ndra.]— Where the 
rights or jirlxilogOH of inoniborH of a 
club uro not lii any ^\ay ulTectod, nor 
the projKirty of tlio club in any >^ay 
injured, the ot. has no jurlsdletion to 
consider the legal validity of the rules 
of the (dub, uur to grant an Injunction 
agaiust the coiniuission of aett. inuruly 
criminal or merely illegal. — WA'rr v. 
MACliAUaULIN, [19*28] 1 1. U. 112.— 


12 ii. Majoritu of ‘members netxna 

iHegaUy — Jnjuvdton.) — llu^ i.inbki r. 
INKOL (1924), 66 O. L. 11. 809.— CAN. 
sd l>i<iinite onitode jirnnnrr of 
tribunal.] — \\ hvvo the rules of 
a voluntary boeiely ])ro\idu that 
certain disputes 6c Lomplalnta bhould 
cumo boforo the domestic tiibimals the 
law ets. will not as a ruh' iisurp tbeir 
functions, Imt viliero a disiiuto aiises 
with which the rules luw <*r designed tho 
doiueatlo tribunals to deal, the luw cts. 
wdll not refer tho matter to t he domestic 
tribuneds but will thomsolves deal with 
It.— ClUSP V. SOUTO AvniCAN Cou.vcii. 
or TUB Amaloamatbu Kmhnkkkino 
Union, [1930] App. D. 22.').— S. AF. 


I 


PART III. SECT. 1, SUB-SECT. 2. 

f i. Necessity for unani' 

moua vole or consent of aU members .] — 
BnyuNHKi t'. iNKon (1024), 65 O. L. R. 
389.— CAN. 

f li. .] — A rule prescribed 

that no future motion to open the 
links Jur play on Himdays should be 


passed unloss by a majority of two- 
thlrds of thoso nrt'sont be voting : — 
Ilild : tho ropool of the rule did not 
Itself require a two-thirds majority. — 
Wait v. MacLauuhun, (1923] 1 1, U 
1 1 2.— IR. 


PART III. SECT. 2, SUB-SECT. 2.— A. 

24 i. /’oMvr to ejcpel after inquiry 
by vommittc< — Inatiequaie inquiry .) — 
Monioomeuy V . Lek Stkeiie (19‘2G), 
29 W. A. L. R. 70.— AUS. 

26 I. Power to exjyel for mfrinqinq 
ruUs ] — Whore a club was rt‘gi8terod 
uudor Cos. Act ; — Held • the com- 
mit tee were not In law' the directors 
of the en. & hud no authority to exer- 
cise the powers of diiectors to exclude 
nitf. from membership of the club. — 
Muitruv n. Svxkoit, [1925] N. 14. — 


PART 111. SECT. 2. SUB-SECT. 2.— B. 

29 Iv. .] — Resp., being 

chai'ged with having grossly miboon- 
ductod lUmscir withla the meaning of 
a rule of applt. club, was bximmoued 
before a molding of the dub committee 
to bhow caubO why he should not bo 
dealt with uudei tho rule. He was 
aware of the dotailb of tho charges 

8 referred against him before atUmdiug 
lie mooting, but, having attended as 
requested, & having failed iu tho 
opinion of tho committ<*e to Justify his 
ooiiduct. was suspended from member- 
ship. He took action against the club 
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to have tho buspenslon removed, & 
for damages, on tho groimd that tho 
committee’s decision, having been 
nrrived at without alTording him an 
opportunity of cross-examliiing the 
witnesses against him, was contrary 
I to tho principles of natural justice : — 
Held • tho committee was not bound 
by tho formal niles of evidence, & 

< tho inqulrj' having boon conducted 
I in nccordauco with tho club’s rules 
be. the decision of the committee anivod 
at iu good faith, in pursuance of an 
I lionobt desire to protect tho Interests 
of the instltutiun. after rosp. had been 
given every facility for presenting a 
' defence, tho suspeiiblon was not con- 
j trary to the pnnciplos of natural Justice, 
nut withstanding that no opportunity 
was given to cross-examine tho 
I witnesses. — P erry r. Feildino CnuB, 
[1929] N. Z. h. 11. 529.— N.Z. 

j PART III. SECT. 8, SUB-SECT. 2.— E. 

I 49 li. .] — Aclubincor- 

j porated under Incorporated Societies 
Act, 1 908, which actLag by Its executive 
' commlttou wrongfully & in breach of 
tho club’s rules excludes a member 
from tho use of the club’s premises, 
I commits a breach of contract & the 
member is entitled to roc'oxor damages. 
The members of the comuuttoe, acting 
w'lthm the scope of their authority, 
are not personally liable in tort lor 
I inducing or procuring such breach of 
‘ contract. — Hrndersov r. Kakb dc 
Pioxeer Club, [1924] N. Z. L. R. 

I 1073.— N.Z. 



YoL yilL-*Cflabs. Oases 53a~-lllb. 


imposed. From 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. On 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 
of rent, & on recovering summary judgment 
closed the club. The co. then passed a 
resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove os 
creditor for general damages a proportion 
of her subscription for 1919, B., another 
member, claimed general damages, the return 
of her enttance fee & the proportion of her 
subscription for the current year : — Held : 
A. & B. were entitled* to prove, not only for 
the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of dams^es for the loss 


Part IV. — Liability o1 

91a« Liability for loss or damage to member’s 

goods — Effect of negligence Construction of 
rule.] — One of the rules of a proprietary club 
provided that the propric'tors would not b»* 
responsible for the loss of or damage to anv 
article brought by iiifinbors or guests into 
the club but would take all reasonable care 


of the amenities of the club, &: in the cose of 
B. to a return of the entrance foe ; & the 
damages should be assessed in the case of A. 
at £7, which included the proportion of her 
subscription for 1919, Sc in the case of B. at 
£14, which also included the entrance foe Sc 
proportion of her subscription . — He Ourzon 
Syndicate, I/td. (1920), 149 L. T. Jo. 232. 

64. For '* Entrance fee payable by instalments ’* 
read ** Entrance fee — Payable by instal- 
ments.*' 

54a. Claim by member for return of — On 

winding up of club.] — Curzon Syndicate, 
Ltd., No. 63a, anle. 

61. JdiL Annotation : - Apld. Wiiubli'dou 

i'utjiey Couimuns I’ouM'rvators r, 'ruely 
(1030), 17 T. L. It. 17. 


Clubs and Members. 

<»f nrliehvK for which a receipt would be given 
if tbe Katnc were deposited in the ottlce ; - 
JIvlil : tlH‘ rule covered loss or damage 
causod by lU'gligctici*. Okciiahi) v. (k)N- 
NAIM.MT Cluh {1J)30), h) 'r. \j. It. 2M ; 71 
Sol. .To. 


Part VI. — Debentures. 

106. Add. Ciiaiiona [19221 1 (’h. 61 ; 91 I,. J. Ch. 03 ; 120 L. T. 226. 

Part VII. — Duty Payable by Clubs. 

106. Add. Annotation :—As to (3) Refd. A.-G. v. Swan, [1922] 1 K. B. 082. 


Part VIII. — Sale of Intoxicating Liquors in Clubs 


109. Add. Annotation : — Refd. A.-Q. v. Swan, i 

[1922] 1 K. B. 682. , 

110. Add. Annotation : — Consd. Watson v. Cully, i 

[1926] 2 K. B. 270. ' 

111a. Whether in “ club ** — Temporal | 

premises.] — ^The word “club’'^a.s used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 

AVliere, on the occasion of a ffitc, a regis- 
tered club engaged a room adjoining the 
ground on which the fdte was to be held. Sc 
there supplied intoxicants to members other- 


wiw tlian in the pcnnitt<‘(l liours Held : as 
Uu* room in qu<jHtij>n was not habitually used 
lor tlie purposes of tile club, no offence had 
been committed und<T Ukj above sect. — 
WAT.SON V. (JULLY, llb26] 2 K. B. 270; 95 
J.. .1. K. B. 5.>l ; 13.6 Ji. T. 28 ; 00 .1. IM 19 ; 
42 T. J.. K. 629 ; 21 L. U. Ji. 357 ; 28 Box, 
C. 0. 194, D. O. 

Annotation : — Refd. Clarko v (IrlUItljH, Pnucock v Saiuo 
(1926). 95 L. J. K. li. 005. 

111 b. Additional unregistered 

premises.] — Apidts. were reHp<*ctiveJy the 
steward Sc one of the niernbers of u tdub 
wliich occupied, he.sides its registei’ed pre- 


PART IV. SECT. 1, SUB-SECT. 1. 

70 ii. Money lent to lodoe .) — 

Whore a penon gives credit to an ab- 
•tract entity, such as a club or lodge, 
he can look to those who assumed to 
act for it Sc those who authorised or 
sanctioned that being done, in the 
absence of anything indicating the 
contrary. — Fi.vlat v. Bulck, [1921} 
2 W, W. R. 907.— CAN. 

PART IV. SECT. 2. 

M. General rule .] — It liabilities are 


to be fastcDfid upon any membcrH of an 
unincorporated voluntary Ub«ocn. it 
must bo by reason of the ac’ts of thow 
members themselves or their uKonts, iSc 
the agency must bo made out by tho 
person who relies on it. for none is 
implied by the mere fact of assocn. — 
Tokws V. ISAAC, [1929] 2 D. L. It. 719 ; 
1 W. W. It. 817 : 38 Man. L. Ii 201 ; 
reeg. in part, [19281 1 W.W. 

CAN. 


PART VIII. SECT. 3. 
sf. liight of memtifrs to ntore beer at 
club.] — Mc/nher.*^ of a club on pur- 
chaKiiig boor from u (Jovt, vendor may 
store It at the club, At be club is entitled 
to ebarge a f(o for storage Sc service. — 
II. V. Hock (1923). 32 li. C. It. 67.~ 
CAN. 


sg. •* Distributing ’* beer by servant of 
etuh—What amounts fo.J — It. v. Kora 
(1923), 32 B. C. II. 67.— CAN. 
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OaiM Ulb— 148a. Enoush and Euphus Diobst SrrpfLSHBirr. 


mises, additional premLaes which were at a 
considerable distwce & which were not 
regie^red. At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for & there consumed. 
An information having been preferred against 
the steward for supplying the beer, for con- 
sumption off the club premises, otherwise 
than on the premises of the club. Sc, against 
the other applt. for unlawfully obtaininjg; the 


liquor, contrail to licensing (Oonsolidation) 
Act, 1910 (o. 24), s. 04 : — Held : as the 
liquor was not supplied in the re^tered 
premises of the dub it was not' supplied in 
a dub *’ widiln the above sect., & the con- 
viction must be quashed. — Clabeb v, 
QBxmraa, PsacooK v, Griffiths, [19271 1 
K. B. 226 1 95 L. J. K. B. 906 ; 185 L. T. 68 ; 
90 J. P. 161 ; 42 T. L. B. 641 ; 24 L. G. B. 
466 ; 28 Oox, 0. 0. 240, D. 0. 


Part IX. — Betting and Gaming in Clubs 


186. Add. Annotations : — Apld. B. v. O. K. Social 
& Whist Club (1929), 46 T. L. R. 670 ; Daniels 
V. Pinks (lOSO), 94 .T. P. Jo. 801. Refd. 
Richardson v. MonciiefTe (1026), 43 T. L. R. 
32 ; R. V. Berg, Biitt, Carrd & Lummies 
(1027), 20 Cr. App. Rep. 38. 

186a. Whether members* club Is.] — D aniels 

7>. Pinks (1030), 04 J. P. Jo. 801 ; 170 L. T. 
.fo. 636. 


140. Add* Annotation: — ^Refd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

140a. .] — There is a sufficient 

element of chance in the game popularly called 
a “whist drive” to make a dub where it is 
played for money a “ common gaming house.” 
— R. V. O. K. Social & Whist Club, Ltd. 
(1029), 46 T. L. R. 670 ; 73 Sol. Jo. 461 ; 
21 Or. App. Rep. 119, C. O. A. 

Annotaiton : — Reid. R. v Brennand (1980), 47 T. L. R. 22. 


Part X. — Dissolution of Clubs. 

148a. Claims by members of proprietary dub—For entrance fee.] — Be OuiizoN Syndicate, Ltd., 

damages for loss of club amenities — St for No. 63a, ante. 

proportion o! subscriptions — St return of 

part IX. sect. 2. 

137 i. Conmion oannnfi Jiousc — Who are haJile oa persona assisting in conducting business — EmpUtyees,] — R. v. DobOAM, 
R. V. KRHHi.cn, R. V. Coafeh (Sask.) (1927). 47 Can. Crltn. Cas 344. — CAN. 
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ToL OC. 


COMPANIES. 


Notb. — ^T he Aot now in force is the Gonmanios Act, 1929 (c. 23), which repealed {inter alia) the 
Companies (Consolidation) Act, 1908 (c. 69). Keferences to sections of the 1908 Act should therefore be 
checked with the Comparative Table appended below. 


1908. 

1929. 

. 1908. 

1929. 

1908. 

1029. 

1 

357, 358 

54 

60 

105 

76 

2 

1 

55 

57 

106 

77 

3 

2 

56 

55, 50 

i 107 

78 

4 

2 

67 

16 

108 

131 

5 

2 

58 

53 

1 100 

135 

6 

3 

59 

49 

no 

1.37 

7 

4 

60 

146 

111 

138 

8 

17, 19 

01 

117 

112 

132, 133 

9 

6 

02 

92 

113 

129, 130. 

10 

6, 7, 8 

08 

93 

! 

134 

11 

8 (2) 

04 

112 

114 

130 

12 

9 

05 

113, 171 

115 

28 

13 

10, 310 

00 

111 

no 

370 

14 

20 

07 

115 

117 

33 

15 

12 

08 

no 

118 

11,14(2), 

10 

13, 14 

09 

117 


108 (1), 

17 

15 

j 70 

118 


379, 3id 

18 

23 

71 

120 


Sch. F. 

19 

14 

72 

140 

119 


20 

18 

73 

111 

120 

1.53 

21 

21 

74 

143 

121 

20 

22 

02 

75 

144 

122 

1.50 

23 

08 

70 

29 

123 

1.57 

24 

25 

77 

30 

124 

15S 

25 

95 

78 

31 

125 

159 

20 

108, 110 

79 

32 

120 

100 

27 

101 

80 

31 

127 

101 

28 

05 

81 

35, 355, 

128 

J02 

29 

Oi 


Sdi. IV. 

129 

108 

30 

98, 110 

82 

10 

130 

109 

31 

99 

83 

30 

131 

103 

32 

100 

i 

37 

132 

104 

33 

102 

! 85 

39 

133 

106 

3i 

103 

: 80 

41 

134 


35 

104 

87 

94 

135 


30 

105 

88 

42 

130 

107 

37 

70, 97,141 

1 89 

43 

137 

170 

38 

72 

90 

44 

138 

178 

39 

48 

91 

51 

139 

175 

40 


92 

07 

140 

172 

41 

50 

93 

79. 80, 82, 

141 

171 

42 

51 


83, 87 

142 

177 

43 

95» 108 

94 

80 

143 

176 

44 

7, 52 1 

95 

310 

144 

202 

45 


90 

85 

145 

288 

40 

55 

07 

84 

140 

179 

47 

56 

98 

82(4) 

147 

181 

48 

57 

99 

80,83 

148 

182 

49 

56 

100 

88 

140 

183, 184, 

50 

57 

101 

89 


185, 186, 

51 

58 

102 

73 


187, 188 

52 

58 

103 

74 

150 

189 

53 

59 

104 

75 

161 

184, 191 


1908. 

1929. 

1908. 

1029. 

1908. 

1929. 

162 

185, 198 

202 

259 

252 

323 

163 

180 

203 

200, Sob. 

253 

324 

154 

194 


IX. 

254 

326 

165 

195 

204 

187 

255 

.320 

166 

193 

205 

173, 229, 

250 

359 

157 

197 


268 

267 

.327 

158 

192 

206 

201 

2.58 

328 

150 

196 

207 

202 

2.59 

329 

100 

199, 200 

208 

203 

200 

.130 

101 

209 

200 

204 

201 

331 

102 

307 

210 

206 

202 

332 

um 

203 

211 

174, 258 

20.3 

333 

104 

201 

212 

200 

201 

331 

105 

205 

213 

27(> 

205 

.335 

100 

200 

214 

191. 248, 

200 

3.30 

107 

207 


200 

207 

837 

108 

208 

215 

270 

208 

338 

109 

210 

210 

272 

209 

3.39 

170 

211 

217 

277 

270 

340 

171 

213 

218 

303 

271 

311 

172 

221 

219 

288 

272 


173 

220 

220 

282 

273 

312 

171 

214 

221 

212 

274 

31.3, 344, 

175 

210 

222 

283 


.310, 348, 

170 

218 

223 

291 


319, 351, 

177 

219 

221 

281. 2S5 


352, Hch. 

178 

103, 373 

225 

289 


X., III. 

179 

222 

220 

290 

275 

315 

180 

223 

227 

291 

270 

300 

181 

221 

228 

293 

277 

307 

J82 

225 

229 

300 

278 

371 

J83 

227 

230 

301 

279 

372 

184 

228 

231 

302 

280 

376 

185 

220 

232 


281 

302 

180 

232, 24 1 , 

233 

30.3 

282 

304 


217, 248, 

231 


2S3 

370 


219 

235 

.304 

281 

377 

187 

250 

230 

378 1 

285 

380 

188 


237 

305 I 

280 


180 

233, 242 

238 

374 

287 


190 


239 

297 

288 


191 

251 

240 

298 

289 


192 

234 

211 

299 

290 


193 

252 

212 

295 

291 


194 

236, 241, 

243 

312, 314 

292 



248 

214 

313 

293 


195 

230, 245 

245 

310 

294 


190 

254 

240 

317 

295 


197 

255 

247 

318 

290 


198 


248 

319 



190 

256 

249 

.321 



200 

257 

250 

.322 



201 

288 

251 

360 
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Cages 6—67. 


English and Empire Digest Supplement. 


Part I. — Nature, Characteristics, Definitions and 
Classification. 


6. Add. AnnoicUion'i : — As io (1) Refd. Deuchar 
V. Gaa Tiigbi A: Coko Oo., [1924] 2 Ch. 
420. Aft io (2) Refd. A.-G. v. Leeds Corpn., 
[1929] 2 (Jh. 291. 

11. Add. Annoiaiions : — Consd. British Thomson- 
Houetou Co. V. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. Refd. 
Parker A Cooper v. Heading, [1920] Ch. 976 ; 
G'homas v. Evans, Jones v. South-West 
Tiancashire Coal-Owners’ Assocn. (1926), 42 
T. L. R. 401; Colville Estate*, Ltd. i». 


Part II. — Domicil, Residence 

26a. Business conducted abroad.] — A 

trading corpn. was registered in England 
untlor Cos. Acts, but th(‘ whole administration 
of the business of the co. was conducted by 
directors domiciled A resident in llolland. 
The regist(‘i' of members w.is kept at the 
office in England : — Held : the domicil of 
the CO. was not in Holland but in hhiglaud. — 
Haklz r. PiTuiiic Tuuktkk, [1920 Ch. 803; 
06 Ju J. Ch. 400 ; 135 L. T. 763 ; 42 T. L. H. 
690 ; 70 Sol. Jo. 818. 

26b. .] — To constitute residence by a British 

CO. in a foreign State so as to rend(‘r the co. 
subject io tJio jurisdictjon of the cts. of that 
Slate, the co. must to some extent carry on 
business in that State at a detlnito A reason- 
ably 7 )erinancnt place.-- LrrrAUKit Glovk 
C oiipN. 1’. E. W. MiJj.iN(rroN (1920), Ltd. 
(1928), 44 T. L. R. 746. 

27. Add. Annoiaiions : — Consd. New York Life 
lusco. V. Public Trustee, [1924] 2 Cb. 101. 


I. H. Conirs., [1930] 2 K. B. 393. Mentd. 
Howson V. Buxton (1928), 97 L. J. K. B. 749. 

I 15. Add. Annotations : — ^Refd. British Thomson- 
Houston Oo. V. Starling Accessories, Same v. 
Crowther A Osborn, [1924] 2 Oh. 33; 
Prichard A Constance v. Amata (1024), 42 
R. P. C. 63. Mentd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

16. Add. Annotation : — Mentd. R. v. Morter 
(1927), 20 Cr. App. Rep. 53. 


and Nationality of Companies. 

I Refd. Swedish Central Ry. v. Thompson, 
[1024] 2 fe. B. 266; 7?e Bates, Mountains. 
Bates, [1928] Ch. 682 ; Ellcrman Lines v. Read, 
[1928] 2 K. B. 144. 

27a. .] — A co. was incorporated by special 

Act of the Jx*gislature of New York, A had 
its central office A the bnlk of its assets in 
New York. The co. had a branch in London 
A in most of the capitals of Europe, the 
branch in Piiris being its head office for 
Europe Held : a corpn. might have a dual 
residence, A tliero was evidence that pltfs. 
were resident botli in Now York A in London 
carrying on business in both places A in both 
places were subject to the jurisdiction of the 
cts. — New Youk Life iNiSUKANCE Co. v. 
PuDLic Tiiustee, [1924] 2 Cb. 101 ; 93 
L. J. Ch. 449 ; 131 L. T. 438 ; 40 T. L. R. 
430 ; 68 Sol. Jo. 477, C. A. 

Annotation<t — Refd. SwedJuh Ct*ntral Hy. v Tlionipson, 
[1024] 2 K. B 2.'>5. Mentd. Kopublicu du Guatemala v. 
Nmio*. [1027] 1 K B. (iOO. 


Part III. — Companies under 
Act, 1908, and 

88. Add. Annotation : — As io (6) Apld. He City 
Equitable Fire Insce., [1926] Ch. 407. 

42. Add. Annotation : — Mentd. Cotter v. National \ 
IJiiiim of Seamen, [1929] 2 Ch. 58. 

44. Add. Annoiaiions : — Mentd. lie City Equitable i 


Companies (Consolidation) 
Similar Acts. 

Fire Insce. (1924), 40 T. L. R. 853; Be Etic 
[1928] Ch. 861 ; Be Uume A Colomal Insur- 
ance Co., [19301 1 Ch. 102. 

5. Add. Annotation : — Consd. Lever Bros., Ltd. 

r. Bell (1930), 47 T. L. R. 47. 

7. Add. Annoiaiions : — Retd. Weld v. Petre ( 1928), 


PART I. SECT. 1. 

■a. Under staiuti — Kxistence apart 
from members — Conveyance of property 
by oriomaiors io company. — Doftfl. con- 
tracted with pltfi. to soil tlioin all the 
fruit & vt^otahles to bo jttow’ii ou thoir 
land diiriuR a spoclfled tliuo. The con- 
tract provided that if any transfer 
should bo made by the arowor to any 
oorpn., it should l>o doomed to bo mado 
subject to tho afrroement & tho trans- 
feroo should bo bound by the tonus 
thereof. Dcfte.. for the admitted purpose 
of freoinjr thomnolvos from tho oontr^t. 
Incorporated a Joint stock co. for tho 



of tho allotment to thoin of tho whole 
of Its capital stock ; — Held : tho co. 
could not be declarod to bo a trustee 
for tlm Rrowers & bound by the con- 
tract. — A ssociated Growers of B. O., 
Ltd. & Kelowna Growers Excbanqb 
r. EDMU.VDS & BYZANP OKeUARDS, 
Ltd., [1026] 1 D. L. R. 1093 ; [1920] 
1 W. W. R. 635 ; 36 B, C. R. 413.— 
CAN. 


PART II. 

n I. In several places .] — 

A oo. is to be treated In matters of 
trade & commerce as resident not only 
where its principal place of business is, 
but wherever it has a place of business. 
— Eiimka e. Border Cities Improve- 
ment Co. (1922), 52 O. L. R. 193.— 


PART I. SECT. 2. 
sb. Companies limited by gwiranUe — 
Aasignmeni of undertalnng by third 
party — ValidUy,] — Lloyd’s Bank v. 
Morrison & Son, Ltd., [1927] S. C. 
571.— SCOT. 


PART III. SECT. 1. SUB-SECT. 6.— 
A. (a) U. 


so. General rule.) — VT tomen Cereal. 
Ltd. V. Manitoba Grain Co. (B. O.), 
[1928J 4 D. L. R. 440.— CAN. 
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Vd. IX.~-€k>mpame8. Cases 67— 272a. 


97 L. J. Ch. 399, Mentd. Aachor Trust Oo. 
V. Bell, [1926J Ch. 805. 

69. Add. Annotafiona : — ^Mentd. Anchor Trust Co. 
V. Bell, [1926] Ch. 805 ; Weld v. Petro, [10291 
1 Ch. 33. 

76. For the paragraph “ (9) (WaRRiNOTON, L.J. 

. . . 1908 Act, 8. 82,” substitute : — ” (9) (Lord 
Sumner, Lord Dunedin expressing the 
contrary opinion), an allotment of shares & 
debentures made before filing a statement in 
lieu of prospectus as required by 1008 Act, 
8. 82 (1), is not wholly void.” 

For the paragraph” (10) (Lord Sterndalr, 
M.B., . . . was written,” substitute : — 

” (10) Observations of IjOrd Sumner iis to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
CO. to the date of the application for registra- 
tion.” — Jubilee Cotton Mills, Ltd. 
(Official Receiver & Liquidator) v. 
Lewis, [1924] A. O. 958 ; 93 L. J. Oh. 414 ; 

— - R. 621; — ‘ ' , : — : 

B. & 0. R. 16; 8iib nom. Re Jubilee Cotton 
Mills, Ltd., 131 L. T. 679, H. L. 

Annotations to (9) Cooad. Jit Bnrfon, 11927] 2 Ch. 132. 
Omrrally, Mentd. Re Olty Equitable Fire Insoe. (1925), 183 
L. T. 620. 

82. Add. Annotation: — As to (1) Refd. .Jubilee 
Cotton Mills Ofilcinl Receiver & Liquidator v. 
I^wis, [1024] A. C. 9.-S8. 

196. Add. Annotation: — Refd. tlarrods r. Harrod 
(1921), 40 T. L. R. 19.5. 

210. Add. Citation : — 9 Jut*. N. 8. 8I.3. 

225. Citation : — For ” .56 Sol. Jo. 36 ” read ‘‘ .56 
Sol. Jo. 361.” 

Add. Annotation : — Consd. llarrods v. Harrod 
(1924), 40 T. L. R. 10.5. 

228. Add. Citation appeal. 41 R. P. C. 67, C. A. 

228a. Harrods ” — ‘ R. Harrod.”] — The ct. i 
granted an interlocutory injunction to re- 
strain deft. CO, fi oin carrying on business . 
under any name comprising the well-known j 
name of pltf. co. on the ground that defts.’ 
use of the name was calculated to lead the 
public erroneously to believe that defts.’ j 
business had some connection with pltf.s.’ | 
business. — Harrod-s, Ltd. v. Harrod (R.), i 
iTi’D. (1024), 40 T. L. R. 195 ; 41 R. P. C. ' 
74, C. A. 

Annotation ■ — Expld. ! Motor Muuufacturors’ A' Traders’ 
Soe. r. Motor Munufaeturors’, ote., irisro , Ch. 

676. 

228b. ** Society of Motor Manufacturers & Traders ” 
— ** Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.”] — ^A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words “ Motor Manufacturers & Traders,” 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement 
protection of the motor trade generally. 
There was no charge of fraud A, in the 
opinion of the ct., no tangible risk of injivy 
to the society’s business reputation owing 
to the similarity of the name.s; the names 
being sufficiently distinguishable A deft, 
co.’s business wholly different from that of 
pltf. society ; — Held : pltf. society was not 


entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
— Motor Manufacturers’ A ’ruADKRs’ 
Society v. Motor Manufacturers’ A 
Traders’ Mutual Insurance Co., [1925) 
Ch. 675 ; 04 L. J. Ch. 410 ; 133 L. T. 330 ; 
41 T. L. R. 483 ; 42 H. P. C. 307, C. A. 

237. Add. Annotation: — As to (1) Consd. Motor 
Manufacturers’ A Traders’ Soc. v. Motor 
Manufacturers’ A Traders’ Mutual Insco., 
[1925] Ch. 675. 

238. Add. Annotations: — Refd. Harrods v. Harrod 
(1024), 40 T. L. U. 105; Motor Manu- 
factui’crs’ A 'I’radors' Soc. v. Motor Manu- 
facturers’ A Tnwlers* Mutual Inscc. (1026), 
04 L. J. Ch. 410. 

251. Add. Annotation : — Refd. Kiiiployors’ Liability 
Assco. V. Sedgwick Collins (1026), 05 Xj. J. 

K. B. 1015. 

256. Add. AnnoicUiona : — Aa 1o(l) Refd. 1. R. Comrs. 
V. Cornish Mutual Assce. (L024), 41 T. L. R. 
70. As to (2) Refd. South Hohar Ry. r. 

X. x\. vyiiiiirei., .v. %.j. ttu. 

Mentd. Re Debtor (No. 3 of 1026) (1026), 
135 Ij. T. 680 ; Dominion Ii*on A Steel (Jo. v. 
Invernairn, (10271 W. N. 277; Manchester 
Corpii. V. lliittle, 11020J 2 ('h. .‘lOU. 

256. Add. Annotation : — Mentd. Dominion Iron 
A Steel Co. v. Invernairn, (10271 W. N. 277. 
2S1. Add. Atmotation : -RetA. (Ireenherg r. Co- 
operstidu, [1026) Ch. 657. 

260a. What amounts to — Not acquisition of 

shares of company to promote Its amalgama- 
tion with another company.] — Dominion 
Iron A Steel Co., J/it>. v. Invernairn, 
[1027] W. N. 277. 

I 262. .\dd. Aniioltdnm . Mentd. fJe Jiuri'adoii .. 

I Coxlotlge ('<»iil Co., .Martin’H Bank />. Tlx 

I (’o. (10.36), 2.3 |{. W. 7. 

265. Add. A)t)toiationa : --Consd. T. R. Comrs. v. 
Cornish Mutual Ahhco. (1924), 41 T. L. R. 
70. Mentd. Brighton Ct)llego v. Marriott, 
[1025] 1 K. B. 312. 

268. Add. Annotalionn : - As to (1) Apld. Cornish 
Mutual Assce. v. 1. R. (Jomrs., [1026] A. C. 
281. Refd. Creenberg r. CooiMjrfltein, [1026) 
Ch. 657 ; lie United (Jerujral Commendal 
Insce Corpn., ( 1027] 2 Ch. 51 As to (2) Refd. 
Thomas v. Kvans, Jones v. South-West 
Ijancashire Coal-Owners’ Assocn. (1026), 135 

L. T. 673. (feneraLly, Menid. Brighton 
(Jollegc V. M.arriott, (1025] 1 K. B. 312. 

270, Add. Ayinolution:— RalA. Creonbei’g v. Co- 
operstein, [1026] Ch. 657. 

271. Add. Annotation : — Fo]lA. Greenberg v. (Jo- 
opecstcin, [1926] Ch. 657. 

272a. .] — An assocn. with four branches 

was fonned to obtain subscriptions from the 
members of each branch A to lend to members 
out of the hind so formed money on interest. 
Each fund, with its accreti<»ns of int( .-est, 
was divided up periodically among the 
members ratably at a period of the year 
whicii differed in each branch. The assocn. 
A its branches all consisbxJ of more than 
twenty members. The assocn. was not 
registered under any Act. Disputes having 
arisen, a resolution was passed by the mem- 
bers for the dis.soiiition of the assocn., A an 


PART III. SECT. 4 , SUB-SECT. 1. 

265 lii. .1 — ^An assocn. of more 

than 20 persons fonned for stortinsr a 


business for sahi requires registruUon 
in ocoordonce with Cos. Act, s. 4, 
whatever may be the use to which the 
gains of the business are to he put, 
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e.g. educational & other <liun6iMr 
purposes. — C'liirEiii .Lai, v . r: ■ *' 
Lal 11929), I. L. 4i. 62 All. - 

IND. 



Ohm S78ar-481a. Ekoush and Emfiri: Diskst Supfuehsbt. 


action was brought by three members suing 
on behail of ail members other than defts. 
against defts., who were the treasurer & 
secretarv of the assocn., claiming administra- 
tion of rhe assets of the assocn., an account 
of the subscriptions received by defts. from 
members &> of their application thereof, 
payment of the amount found due & other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 
could therefore be ^ven: — Held: (1) the 
assocn. was rendered illegal by 1908 Act, 
s. 1 (2), as being ah unregistered assocn. of 
more than twenty persons carrying on a 
business having for im object the acquisition 
of gain ; (2) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illcgaj purpose 
by granting an account. — Q reenbeko v. 
COOPERSTEIN, [1926] Ch. 657 ; 95 L. J. Ch. 
406 ; 136 L. T. 663. 

282. Add. Ctfofmn;— 130 L. T. 450. 

Add. Annotations : — Refd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 204. 
Mcntd. Iraperial Tobacco Co. of India v. 
Borman, [1924J A. C. 766. 

298. Add. Annotation : — Refd. Pickford v. Quirke, 
Pickford v. 1. R. Comrs. (1927), 138 L. T. 600. 

804. A dd. Annotation : — Mentd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 

810. Add. Annotations : — (ieneraUy^ Mentd. Gott- 
lifPe V. Edolston, 11930] 2 K. }’ 378 ; Be 
Prevost, LloydH Bank v. Barcjays Bank, 
[1930] 2 Ch. 383. 

886. Add. Annotation : — Refd. Be Railways Act, 
1921, Be Standard Charges Schedule (1925), 
94 L. J. K. B. 364. 

841. Add. Annotations: — As to (1) Gonsd. Agri- 
cultural Wholesale Soc. v. Biddidjph & Dis- 
trict Agricultural Hoc., [1926] Ch. 700, Gene- 
rally, Mentd. Lapish v. Braithwaite (1024), 
40 T. L. R. 867, 

848. Add. Annotation As to (1) Refd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. C. 733. 

861. Add. Annotations : — ^Apld. Plantations Trust 
V. Bilba (Sumatra) Rubber Lands (1916), 114 
Lh T. 670. Mentd. Agricultural Wliolesale 
»Soc. V. Biddulph & District Agricultural Soc., 
[1026] Ch. 700. 


854. Add, AnnotaMMiS : — As to (2) Refd. A.»0. v. 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Consd. Ramsden v. David Sharratt dt Sons 
(1930), 35 Com. Gas. 314. GeneraUy, Refd. 
Harrods, Ltd, v. Lemon (1930), 47 T. L. R. 97. 

S65a. LlquiiUtor J — Be Hows & Colonial 

Insubance Co., Lot>., No. 6868b, post. 

879. Add. AnnoitUims : — ^Mentd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26 ; Watkins v. Jones 
(1028), 14 Tax Oae. 94. 

898. Add. Annotaiions : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1926] Oh. 769. Refd. Hole 
V. Gajnsey, [1930] A. C. 472. 

406. Add. Annotations : — Consd. Kredithank Oassel 
G. m. b. H. V. Schenkers, [1927] 1 £. B. 826 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 448. Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

410. Add. Annotations : — ^Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 776 ; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246 ; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 

411. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929J 2 Ch. 444. 

416, Add. Annotation: — Consd. Agricultural 
Wholesale Soc. v. Biddulph &> District Agri- 
cultural Soc., [1926] Ch. 769. 

417. Add. Annotation : — ^Mentd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 86^ 

427. Add. Annotation : — ^Retd. Re City Equitable 
Eire Insce. (1924), 40 T. L. R. 863. 

480. Add. Annotation : — ^Mentd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 853 

431a. .] — A collateral obligation imposed by 

the aixs. of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
ceitain events involves a liability on the 
part of that member to take further shares 
m the CO., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act imder 
which the co. is registered. 


PART 111. SECT. 4, SUB-SECT. 5. 
id. Striktng ofj ngisier — Kfffct ,] — 
(1) The intonilon to dli»olve u oo. 
should not be read Into a statute 
providing for tho striking of the ro. 
off the register because of a short delay 
in tho payment of Its annual fee, uuloss 
tho language of the statute expressly or 
by neoi>sBary implication imposes that 
penalty. (2) The conduct of doft. shore- 
holders after the co. had been struck off 
the register held to make them trusteed 
of the oo.'s property tor the individual 
shareholdora, who made ooutributious 
to conserve the property, & not for Uie 
00 . It was, tborefore, not uocessary 
for pltf., whose suit was for his share 
of the assets, to bare the oo. restored 
to the register ft to have the action 
brought by tho oo. — D adson e. Grjest 
ft Gukot, [19281 1 D. L. R. 479 ; 11928] 
1 W. W. 11 . 286 ; 22 Sask. L. R. 963.— 
CAN. 

PART 111. SECT. S. 
hi. rowipttjiv duly iacor- 

pomttdA — The fact that a oo. inoor* 
poxmtsd tmder Cos. Act includes In its 
name the word ** Co-operative.** con- 
trary to Co-operatlvo Asaoens. Aot, 


1920 (o. 10). s. 4 (2), does not render it 
HU Illegal oo., stuoe Ck>s. Act, s. 28, 
uiakOH a oortifleato of incorporation 
oonoluslve ovidouce that the oo. 
was duly incorporated. — Asbociatsd 
Oro Wiens OF British Oolumbia, Ltd. v. 
British Coi umbia Fruit Land, Ltd., 
[19241 ID L. R. 871 ; [1926] 1 W. W. 
R. 606 ; 34 B. O. R. 633.— CAN. 

PART III. SECT. 7, SUB-SECT. 6.— 

A. (a). 

368 i. To take up number subscribed 
for.} — ^P. agreed to purchase shares in a 

00. ft subsorlbed to the memorandum 
of assoou.. but later asked the promoter 
to oanoel his ** requirements.** P.*8 
name was never entered in the register 
of members : — Held : P. was liama. — 
Ite J, H. Chandlrr ft COm Ltd. (1996), 

1. L. R. 48 All. 580.-11^. 

PART lU. SECT. 7, BUB-SECT. 6.— 
A. (0). 

888 I. Where Aores subscribed for not 
oBoftoii] — ^Persons sigding a memo- 
randum of assocn. of a oo. to be 
I inoorposated axe ooutrlbutoiiM, 
I although no shares axe allotted. — 


Re T. E. O’Rbillt, Ltd.. (19271 8 

D. L. R. 797 : 60 O. L. li. 649.— CAN. 

895 i. By transfer.] — An origiDal 
subscribor of a oo. can withdraw his 
subscription ft transfer his share at the 
first meeting of provisional directors, 
ft where a majority of original incor- 
porators are present ft vote at the 
mooting such withdrawal does not in- 
validate anything done at the meeting. 
— Re OsoRGE W. Qbiffitbb Co., (1924] 
4 D. L. R. 1031.— CAN. . 

PART IIL SECT. 7. SUB-SECT. 6.— B. 

400 1. Misrepresentation by pro- 
moter — Not around for rescission.}— 
Bubaorlbara to the memorandum of 
assocn. of a co. o«mot repudiate shares 
for which they have sabsorlbed either 
on the ground that they were Induced 


on the ground that they were Induced 
to join the oo. by fraud or misrepro' 
sentatlon, or on the ground that th< 


tund that the 


remedy of the persons so defrauded is 
to sue for daxnagee the persona so 
defraudlM them. — P e too tit e ft Cbal- 
LSNOB Heatuul Ltd. e. Bodukt, 
[1924] N. Z. L. i(. 102.— N.Z. 




VoL DC— Oomiuiai. Ohm 4Sla— 08U. 


The limitation of liability in respect of 
shares held is distinct from an obugation 
collaterally Imposed upon a member in 
certain events to take up further sliares 
which will themsdiyes, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is vUra vires or repugnant to the 
system of limited liability. — ^Agricultural 
Wholbbalb Society V. Biddulph & District 
Agricultural Society, [1926] Oh. 769 : 94 
L. J. Oh. 397 ; 133 L. T. 274 ; 41 T. L. R. 
470 ; 69 Sol. Jo. 667, 0. A. ; affd. sub nom. 
Biddulph Sc District Agricultural 
Society r. Agricultural Whoiesalb 
SociBTTY, [1927] A. a 76, H. L. 

AnnotoMon.*— Ei^d. A Distd. Holev. Garnsoy, [1930] A. C. 

472 . 

i82s. Unless arising from wilful neglect or 

default.] — Be Oity Equitable Eire Insur- 
ance Oo., Ltd., No. 3069a, post 

432b. ^.] — Fenton Textite Assocn., 

I/TD. V. Thomas & Ciark (1928), 46 T. h. R. 
113 ; on appeal (1929), 45 T. L. R. 2(U, O. A. 

432c. Unless arising from wilful or wrongful 

act or default.] — One of the arts, of assocn. 
of a CO. provided that “ The directors & other 
officers ^all be indomnided by the co. against 
all costs, losses, Sc expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ” : — Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co. — Uc City op 
London Insurance Co., Ltd. (1925), 41 
T. L. R. 621 ; 69 Sol. Jo. 691. 

43S. Add. Annotation : — As fe (1) Consd. Shuttle- 
woi-th V. Cox . (Maidonhe.ad) (1020), 43 
T. lu R. 83. ' 

487, Add. AnnoiaJtion : — As to (1) Refd. Biddulph j 
A District Agricultural Soc. v. Agricultural 
WTiolesalo Soc. (1026), 95 L. J. Ch. 570. 

489. Add. Annotation: — As to (1) Consd. Collins 
V. Associated Greyhounds Racecourses (1929), 
141 L. T. 629. 

439a. ** Issued ** to the public — What amounts 
to.] — A co. being m want of fuither capital, 
a document was prepared by applt., who 
was the managing director. Sc si^ed by the 
other directors, stating the position of the 
co., that it was proposed to issue 20,000 
preference shares, Sc giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper Sc addressed to a fellow director, marked 
“ strictlv private & conlidential,” which, 
after setting out the amrmnt of nomiual Sc 
issued capital, stated tiie purposes for which 
the additional capita] was required. Sc con- 
cluded thus : “ 1 shall bo very happy to 
discuss this proposition in all its details with 
any o^ who is really interested.” Attached 
was a form of application for ordinary shares. 
Several copies of these documents were given 
to applt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 


documents to resp.*s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordin^ shares in Uio co. Subse- 
quently ascertainmg that a considorablo part 
of the issued capital had been issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sued applt. 
for damages for the loss he had susiaiued 
tlmiugh the omission by applt. to comply 
with the requirements of 1908 Act, 
s. 81 (1) (el. At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they wore in fact issued 
to the public, the jury said : ” There is no 

proof of this.” The jury found that resp. 
sustained damage to the amount of £2,000 . — 
Held: the documents were not issued as a 
prospectus within 1908 Act, s. 81 (1) (e). — 
Nash v. Lyndb, [1929] A. O. 1.58 ; 08 L. 3. 
K. B. 127 ; 45 T. L. R. 42 ; 72 8ol. Jo. 873 ; 
sub nom. Lynde v. Nash, 140 L. T. 146, 11. L. 

462. Add. Annotation .* 1 — Refd* Collins v. As.suoia(od 
(ireyhound Racocoui’ses, Ltd., [HUlOj 1 (’li. 1. 

478. Add. Annotation : — Consd. Nash v. Lynde, 
11020) A. C. 158. 

484. For lirst oatcliword ” — ” rend “ Notice of 
contracts.’* 

491. Add. Annotntion : — Apld. 0<»leH v. Wldte 
Cilv (M.aneheKlt‘ 1 *) Gn^yhoiind Assoen. (1020), 
15 T. I., n. 2.30. 

525a. .] — Held: was entitled to the 

restsission of a contract tt» tak<* sliares, on the 
ground tliat the proHjx'etus did imt disclose 
the facts (1) Oial (he land purcluused by the 
CO. for ils ojieraliona Jiiul ht*en scheduled to 
a town-planning resolution, which had been 
registfTcd as a laud chaige, Sc (2) that, unless 
the consent of tiio local authority should be 
obtained before any buildings were erected, 
the CO. would not he entitled to coni)>eusa- 
(ion for their possible removal under the 
town-planning scheme. - Coush v. White 
City (Manciiesteh) Gukyuguni) Asnoon., 
Lid. (1929), 45 T. L. R. 230, O. A. 

660. Add. Annotations : — Refd. C.Vilhns r. Asso- 
ciated Greyhound Racecourses, LUi., [1930) 
1 Ch. 1. Mentd. Bisset y. Wilkinson (1926), 
42 T. L. K. 727. 

662. Add. Annotation: — Refd. Collins v. Asso- 
ciated Greylnmnd Kaeccouri' '‘s, Jit<i., [1930] 
I Ch. 1. 

568. Add. A nnotation : — Refd. Humphrey Sc Den- 
man V. Kavanagh (1926), 41 T. L. li. 378. 

570. Add. Annotation : — Mentd. India Rubber 
Outta Percha Sc Telegraph Works v. County 
Golf Co. (1926), 42 R. P. C. 226. 

bn. Add. Annotaiion: — Dbtd. Sc Distd. Lcvei 
Bros., Ltd. V. Bell (1930), 47 T. L. K. 47. 

681. Add. A nnotation : — Consd. Collins v. AssociuUmI 
Greyhound Racecourses, Ltd., [1930] 1 Ch. 1. 

581a. Directors without knowledge that 

misrepresentation basis of contract.] -Deft. 
CO. had no knowledge, tlmt, bo far as pltf. 
was concerned, his apphcatgin had been 
induced by any representations made before 
the CO. was uicor])orated. In these circum- 
stances 1 think pltf. fails to establish snv 
right to have any contract to take the sh.u ( 


PART 111. 8CCT. 8. •UB-8BCT. 1. 

] i. ].— An advertisement 


offering the pnbUo sbaree in a co. for — Pramatha Nath Sanyai. v. Kaxi 
sale tea** proepeCtns ” under iieot. 2 | Kumab Dutt (1924), 1. L Si*' Guic 
(14) of Indian Act (VJJ. ot 1913). t 440.— IND. 
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in question rescinded (LuxMooriE, J.).- - 
CoujNs V. Associated Greyhound Bace- 
COURSES, Ln’D., [1930] 1 Ch. 1, 14 ; affd., 
[1930] 1 Ch. 1, 28, C. A. 

681b. Contract between company & agent for 

undisclosed principal Whether principal en- 
titled to rescission.] -Shortly before the in- 
corporation of a CO. a draft prospectus, which 
was aft(*rward.s adopted by the co., was 
circulated for tiic purpose of obtaining under- 
writ(‘rs of sliares intended to bo offered to the 
public by the proposed co. An investment 
co. entered into an underwriting agreement 
on Nov. 28, 1027, by whicli they agw'cd that 
they would within three days of the issue of 
the prospectus “ edther subscribe themselves 
... on tlie basis of the said prospectus for 

1.104.000 . . . shares of Ga each or cause 
the Kumc before the date* aforesaid to Ik* sub- 
scribed on the terms of th<‘ said prospectus by 
responsible persons,” Ac any reasonable 
objection might be t#ik(‘n by tlie eo. within 
two days to i)ersoiis put foiward by the 
investment co. On N(jv. 20, 1927, M. & O. 
sigiu'd Ac remitl/ed an offer to undeiwritt* 

12.000 hliares addressed to the investment 
CO. Ac also an application for the siiares 
addressed to the pro]>osed company, W’hicli 
was accompanied by a cheque for DOOO. On 
D(‘c. 12, 1927, the incorporation of the pro- 
posed co. took place, Ac the underwriting 
agj'eemcnt Ac i)rosi)ectuH w('ie adopted by the 
eo. Ac the pros])ectus issued to the juibhc. 
'Phe public reh])ons<‘ was insi .Vicient, A: 
8,100 sliares were allotted to M. Ac O., tin* 
allotment letter bearing at tin* back a form 
of renunciation. M. tV O. were agents lor 
pltf., who had provided tlu' i^OOO. They 
reilounct'd tin* shares m favour ol jdtf., who 
paid the further sum of 1*021 due on allot- 
ment Ac sent tlu* allotment Ictt<*r to the co., 
W'ho rt'plied stating tliat it had been duly 
ri'gisteivtl in li is name Ac placed his name on 
the register of sharel udders 7/c/d ; pltf. 
was not entitled t(» rescission, because (1) tlu* 
contriud between M. Ac O. Ac tlie eo. was t»f 
such a class that M. A: O. must be treated as 
t he ])i‘incij)als, so that jiltf., as t he undiselosed 
pritu'ipal, could not sue on tlu* conti’u<’t <»r 
obtain its rescission, Ac (2) tlie contract con- 
stituted by the eo.’s acceptance of pltf.’s 
authority under the renunciation to })Iaco Jus 
name on the register could not be treated as a 
coutiucl eiiteri'tl into on the basis of tlu* draft 
prospectus. Goi.LiNs v. Associated Guky- 

JtACEi’oriisES, JUi'D., 11930] 1 Gh. 1 ; 
99 L. J. C’h. C2, t\ A. 


681c. Effect of renunciation by agent in 

favour of plaintiff.] — Collins v . Associated 
Greyhound Kacecourses, I/td., No. 681b, 
ante. 

635. Add. Annotaiion: — ^Mentd. Short v. Poole 
Corpn. (1926), 42 T. L. R. 107. 

642. Add. Annotations: — Consd. Clark v. Urqu- 
hart, Stracey v. TJrquhart (1929), 141 L. T. 
041. Refd. Horwood v. Statesman I^blish- 
ing Co. (1929), 141 L. T. 54. Mentd. Edwards 
V. Porter (1924), 41 T. L. R. 67 ; Jarvis v. 
Surrey County Council, [1925] 1 K. B. 654. 

652. Add. Annotaiion : — Mentd. Bisset v. 'Wilkin- 
son (1926), 42 T. L. R. 727. 

660. Add. AnnoicUions : — Refd. Clark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. T. 641. 
Mentd. Edwards v. Porter (1924), 41 T. L. R. 
67 ; Jarvis v. Surrey County Council, [1925] 
1 K. B. 654 ; Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T 54. 

663. Add. Annotation : — Mentd. Falcon v. Famous 
Players FUm Co. (1925). 42 T. L. R. 91. 

666. Add. Annotation : — Mentd. Be City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 

66T. Add. Annotation : — Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
041. 

677. Add. Annotation : — Refd. Ilorw'ood v. States- 
man Publishing (V. (1929), 98 L*. J. K. B. 
450. 

102. Add. Annotuiiona : —KxplA. Jx*gh v. Legh 
(1930), 143 1.. 151 ; Lynn v. Bamber, 

[1930] 2 K. B. 72. 

703. Add. Annotaiion Refd. Aylott r. West 
Ham (Jurpn., [1927] 1 Ch. 30. 

738. Add. Annotation : — Refd. The Saxicava, 
11921] P. 131. 

(i) Other Cases (Vol. IX., p. 139). 

770a. Acceptance of sum paid Into court — Effect 
on liability under 1908 Act, s. 84.] — Resp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements conlained in a prospectus. The 
lirst- named appits. w’ere directors in W., C., 
A5 Co., Ltd.; the second - named appits. 
caiTied on huainoss as merchant bankers in 
tlie name of S. & Co., who were stated in 
tlie prospectus to have jiurchased the wdiole 
of the debenture stock of W., O., As Co., Ltd., 
but W’ho w'cre alleged by reap, to have issued 
Uio prospectus as agents for the other appits. 
Resp. by his w’rit claimed ‘‘ damages for 
false & fraudulent- misrepresentation against 
all appits., Ai agiiinst such of appits. as were 


PART 111. SECT. 8, SUB-SECT. 3. - 
D. (b). 

■I. I^oupvctus must be. issued by or on 
behalf of Ciunpuny.]- Soot. «4 of 14)08 
Act is eoutliunl lo iirtispwtUhOH iHSucd 
by or on bobulf of the oo. — I'ugeuAin 
V. Strackv, 114)28J N. 1. 162.— IR. 

678 1. Measure of douuwrs.] - 

UlUaUHAUT 1?. tiilUACKY, No. 747 1, 
post. — IR. 

PART HI. SECT. 8, SUB-SECT. 3.- 
D. (o). 

■m. Under Criminal Code. s. 414.1 — 
Tbo ubo>o sect, relates to tho issuincr 
of a wnttcu prospin^tus. statement or 
account by a director with the hiteu- 
tion of docoiviinr shareholders of a co., 
or of inducing some other person to 
entrust or udvanoe property to the 
00 . : 3c W'hore deft, ootaiuecl subscrip- 
tions for stock of a co.. of which he 


was a promoter, upon false oral stato- 
lueuts : — J/eld : a oouvictiou under 
that soot, was not justified. — It. t>. 
ANDKHaoN (14)24), 55 O. L. li. 586.— 

CAN. 

sn. Ingredients of offence.} — 11. 

r. Hakcoiuit tOnt.) (14)24)), 62 Can. 
Crim, Cos. 342.— CAN. 

PART III. SECT. 8, SUB-SECT. 3.— 

F. (0). 

747 I. Claim far damages against 
directors— others — Joined with statu- 
tory claim for compensation against 
directors.] — I’ltf. bought debentures in 
a CO. on tho faith of statemouts in a 
probpoetus. Some of detts. weit) 
directors in the co., & some were 
, partners In an issuing house called 
S. 6c Co. Pltf. claimod against all 
defts. damages for fraudulent misro- 
I presentations in the prospectus Sc for 
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conspiracy to defraud. & against such 
of defts. as were dlrectorb in the co. 
claimed compensation under 1308 
Act, 8. 84: — I/fild: (1) pltf. was 
entitled to have tho alternative causes 
of action for compensation & tor mis- 
repi'Choutation 6: conspiracy submitted 
to the jury subject to two limitations, 
(a) that ho could not get damages 
more than once in respect of what 
w’as in substance the same cause of 
action. Si (b) that the causes of action 
could oonvonleutly bo tried or dis- 
posed of together: (2) if pltf. sue- 
ceedod on tho cause of action under 
sect. 84. ho would bo entitled to such 
compensation as he might prove, in 
addition to any damages already 
received in respect of fraudulent 
misrepresentation. — Urquhabt v. 
Straokt, [1928] N. 1. 168 ; varied. 141 
L. T. 641. H. L.— IR. 
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directors of W., 0., & Co., Ltd., compensa- 
tion under 1008 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.*' The trial judge dismissed the 
action against the first-named appits. with 
costs. The action then proceeded against 
the second-named appits. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount tlie 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ot. of 
Appeal set aside the orders Ac judgment of 
the trial judge Ac ordered a now trial of the 
action as regards the causes of action under 
1908 Act, B. 84, & conspiracy to defraud : — 
Held : (1) both on the issue of conspiiacy to 
defraud Ac the issue of deceit , after tiio money 
had been taken out in satisfaction there was 
no cause of action Ac no head of damage 
remained unsatislied of wliich there was any 
evidence or wliich could be ordeied to bo 
tried anew ; (2) on tlie question of com- 

pensation under 1008 Act, s. 84, although 
the case should hav'O b<‘eu loft to the juiy 
theie was nothing left to be tiied after lesp. 
had taken out in satisfa(tiou money paid in 
on the issue of conspiracy only. (Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different fioiri or even greater than damages. 
— Clark v. Urquhart, Straoey v. Uuqu- 
HART, [19.301 C. 28 ; 09 L. J. I*. C. 1 ; 141 
L. T. 041, H. L. 


771a. Order for new trial — After acceptance of 

sum paid into court.] — Claiiiv c. Urquiiart, | 
Stracey V . Urquhart, No. 770a, anle . 

814. Add. Annotation: — As to (i) Refd. Jacobs v. ‘ 
ilatavia Ac General Plantations Trust, [1921] 

2 Ch. 320. 

814a. Profit sharing deposit notes redeemable In | 
four years — Company bound to redeem. 1 — | 
Pitf., in reliance upon a prospectus issued in ' 
Sept., 1920, by deft, co., hereinaft<*r called ' 
“ the Trust,” applied for Ac liad allotted to { 
him subject to the terms of the prospectus ' 
four £100 7i per cent, profit sharing iteposit i 
notes of the Trust. It was stated in the i 
prospectus that the notes would be paid ufl 
at 105 per cent, by four annual drawings, Ac, 
under the heading “ Earlier payments,” that j 
the Trust retained the right to pay oil at I 
105 per cent, all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, but that in the ! 
event of the sale of the Trusts’ K. B. estates, i 
further referred to in that prospectus, wliich | 
according to the construction placed upon 
the prospectus by the ct. was not confined 
to a under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 
Trust would set aside out of the proceeds of 
sale a sum sufficient to redeem all the notes 
then outstanding, Ac the holders would be 


given an option of being then paid oiT in 
cash at 106 per cent, or of retaining their 
notes tUl tlie date of drawing. Each of tlie 
notes, which was in the form of the specimen 
note referred to in the prospectus, provided 
that the Trust would, as At wtiou the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pltf. the sum of £105, Ac was expressed to 
bo subject to Ac with the benefit of those 
conditions, which repeated tlio provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings Ac the option 
retained by the* Trust to pay olT the notes on 
notice, but did not refer to the promise by 
the Trust cuutained in the prospectus us to 
earlier payments in the event of tiie sale ot 
the Trust’s R. B. estates. Tlio opliou to 
purchase i-eforred to in the pros]»ccius having 
lapsed Ac the Trust having contracted to sell 
the R. B. estates without ha\nug given notice 
to pltf. that his option to be p«id olf or (o re- 
tain his notes had thereby become oxercisablo, 
Ac the Trust having repudiated their liability 
to perform their promise contained in the 
prosp(‘ctus, pltf. brought an action to have 
the said liability of the 'J'nist established Ac 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sufficient 
to pay oil the outstamling notes: — Held: 
pltf. was entitled to the relief claimed on 
eillier of two grounds, iiaTm‘ly, (1) that the 
entire <*ontract was rontain(»d m two writ ten 
instruments, namely, ilio deposit notes Ac 
tlie prospectus, the Uums of which the ct. 
could reconcile !>y construing the promise 
in the prospectus as if it won) inserted in the 
note ns n. (iroviso to come inU> operation, if 
K when t he R. B. estates wen^ sold, or (2) 
till' promise was a binding collateral contract, 
tJiu consideration for which was the contract 
by pltf. to take up the noU*s, Ac that, na the 
terms of that promise Ac an animus contra^ 
hendi on the part of pltf. Ac the Trust had 
been clearly proved, the test laid down by 
IiOUi> Moulton in Ueilhul, Symons db Co. 
V. Ituvkh’lon {see No. 1.50.')) was satisfied. — 
Jacohs V . Batavia Ac (/eneical Bla.vtations 
Ti.’UST, 11924) 2 (Jh. 3:i9 ; 93 L. J, C’li. 520 ; 
131 L. T. 017 ; 40 T. L. R. 010 ; 08 Sol. Jo. 
030, (j. A. 

818. Add. Annotations : — Consd. lie Burton, [1027] 
2 Uh. 132. Refd. J ubfioe (lotion Mills Official 
Receiver Ac Liquidator v. lowis, [1924] A. (J. 
958. 

820. Add. Annotatwns : — Aa to (4 ) Refd. Jong 
Acre Press r. Odhnms Press, 1 1930j 2 Uh. 190. 
As to 
lated • 

Oenera, 

L. T. 029. 

825. Add. Aniiolalxon .‘--Mentd. Eastwood «Sc Holt 
V. Kinder (1920), 31 Cum. Oas. 251. 

827. Add. Annotation : Mentd. Gilbert v. Gilbert 
Ac Bougher (1927), 90 L. J. P. 1.37. 

834a. Order under 1929 Act, s. 56 (3) What 


ahareholdcrH had awHcntcd to tho pro- 
pOHOd rnduction, tho c*i. dispeiuiod with 
u remit to a n porter, be ifrantod tho 

S rayor ot tho potitlon. — Hconi-.it 
TAMPI.no & FiNQlNKimiNU Co, Lie, 
[1928] 8. C. 481.— SCOT. 

jr U. .]— Hat a - 

[1^28] 8. C. 622.— SCOT. 


PART III. SECT. 10, SUB-SECT. 1. 
fp. Indudes premtums on sale of 
stock. ] — T oronto v. CkiNsuuBBS’ Gas 
OO., [19271 4 1). L. R. 102.— CAN. 

PART III. SECT. 10, SUB-SECT. 3.— B. 

g i. To dxsptnst vnth remit .] — 

In a petition for reduction of capital 


prcfiented by a co. In which It was 
j stated that the proposod reduction 
did not involTc either the diminution 
of liability in roMpect of any unpaid 
share capital or the payment to any 
shareholder of any paid-uji share 
I capital, & that the rhchta of ( roditors 
I were not affected In any way, be further, 
. that the leading creditors U all the 
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amounti to special circumstance— Not mere 
solvency of company.] — Praoticb Note 
(1930), 60 L. Jo. 262 ; 169 L. T. Jo. 283 ; 
[1930 W. N. 78. 

880a. Company in voluntary liquidation.] 

— reduction, reorganisation h increase ox 
capital with a view to continuing to carry on 
the busineBs of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further proceeding in a voluntary 
winding up stayed. — Re Walters (Stephen) 
& Sons, L/td. (1926), 70 Sol. Jo. 953. 

871. Add, Annotation: — Consd. Kirby v, Wilkins, 
[1029] 2 Oh. 441. 

887. Add. Annotation : — Refd. lie Jiolton, Ex jt. 
North British Artificial Silk, Ltd., [1930] 2 
Oh. 48. 

942a. Resolution before operative date of 1929 
Act — Confirmation after such date.] — Itc 

Grayson, Kollo & Clover Dookh, Ltd. 
(1930), 69 L. Jo. 161 ; 169 L. T. Jo. 144 ; 
[19301 W. N. 27. 

1016. Add. Annotation : — ^Refd. Re North Pole 
Ice Co. & Reduced, [1924] W. N. 181. 

1017. A dd. Annotations : — Refd. Re Dampxiey & Re- 
duced (1024), 68 Sol. Jo. 718 ; Re North Pole 
Ice Oo. A Reduced, [1924] W. N. 131. 

1018. Add. Annotations: — ^Mentd. Re Dampney 
A Reduced (1024), 68 Sol. Jo. 718; Re 
North Polo Ice Oo. A Reduced, [1924] 
W. N. 131. 

1019a. Passing of special resolution — A confirma- 
tion by court.] — (1) The proper form of 
minute in petitions for reduction of capital is 
not as set out. in Re Salinas of Mexico^ 
[1919] W. N. 811, but should state that the 
capital has been reduced ** by a special 
resolution confirmed by an order of the High 
Ot. of Justice.” (2) With regard to the 
form of notice of re^stration pursuant to 
1008 Act, 8. 61 (3), it is a sumcient com- 
pliance with the statute to give such notice 
in the short form approved in Re Octnna 
Development Co. (1912), 66 Sol. Jo. 637, which 
removed the objection to the length of the 
minute. — Re North Poi.h Ice Oo., Ltd. A 
Rbdooed, [1024] W. N. 131. 

AtinoitUUm : — Aa to (1) Expld. Re Dampnor & Eeducod 
(IU24). 68 8ol. Jo. 718. 

1019b. .] — Where a petition for reduc- 

tion of capital does not involve A is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 


form of minute used in caees of simple 
reduoHon Is correct, A it is not necessary to 
state thht the ci^tal has been reduced by 
virtue of a special resolution, A with the 
sanction of an order of the High Ot. of 
Justice. — Re Dampney A Oo., Ltd. A 
Beduobd (1924), 68 SoL Jo. 718. 

1029. Add. Annotation : — Refd. Re Dorwen A 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

1086. Add Annotation Refd. Be North Pole Ice 
Oo. A Reduced, [1924] W. N. 131. 

1086a. .] — Be North Pole Ice Oo., 

Ltd., a Reduced, No. 1019a, ante. 

1080a. Company In voluntary liquidation.] — 

Be Walters (Stephen) A Sons, Ltd., No. 
839a, ante. 

1102. Add. Annotations Apld. Parker A Cooper 
V. Reading A James (1926), 96 L. J. Oh. 23. 
Refd. Kerr v. Marine Products (1928). 44 
T. L. R. 292. 

1107. Add. Annotation : — ^Mentd. Re City Equit 
able Fire Insce. (1924), 40 T. L. R. 853. 

1108. Add. Annotation : — Apld. Be City Equitable 
Eire Insce., [1926] Ch. 407. 

1114. Add. Annotation : — ^Mentd. Stapley v. Read 
(1924), 131 L. T. 629. 

1124. Add. Amiotalions : — Consd. I. R. (Jomrs. v. 
Doncaster (1924), 03 L. J. K. B. 838 ; Be 
Speir, Holt v. Speir, [1924] 1 Oh. 359; I. R. 
Gomrs. v. Fisher’s Ezors., [1926] A. 0. 305. 
FoUd. I. R. Gomrs. v. Wright (1026), 96 
L. J. K. B. 982 ; Re Taylor, Waters v. Taylor, 
[1026] Oh. 023. Dlstd. Re Bates, Mountain v. 
Bates, [1028] Gh. 682; Parker v. Ghapman 
(1928), 138 L. T. 729 ; Hill (R. A.) v. J»erma- 
nent Trustee Co. of New South Wales, [1930] 
A. G. 720. Refd. I. R. Gomrs. v. BurreU, 
[1924] 2 K. B. 52 ; Be Railways Act, 1921, 
Re Standard Charges Schedule (1926), 94 
L. J. K. B. 364. 

1126. Add. Annotation : — Overd. A.-G. v. Tube 
Investments, Ltd. (1930), 142 L. T. 661. 

On increase ot capital.] — After this cross- 
reference add 

1126a. When increase takes place.] — In Dec. 

1027, resp. CO. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,650,000 by the creation of 300,000 new 
ordinary shares A payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), s. 112. On the same day the 
co. passed an extraordinary resolution altering 


PART III. SECT. 10, SUB-SECT. 3.— PART III. SECT. 10, SUB-SECT. 8.— 
F. (a) iU. G. (o) U. 

■q. Free ehareh taken by promoters .] — 0611. W hen dx^ensed with.] — Where, 

Where on on uuoppoBed petition by a on an application by a limited co. for 

CO. lor ouullriuaiiou of rt^eolutione lor coulirmaitou bj the ct, ol a i^nction 

the rcdnctlnu of capital & cancellation of ite capital it appears that the co.*s 

of shoroH, It appeuivd that tho pxo- only creditors are those In respect of 

motors hatl Uikuu a largo boldiuff of trade llabtUtics Uiourred from day to 

free shares R that one of the objects of day during the current month, the ct. 

tho petition iirobably to free tlio may mako an order confirming tho 

promoters ot a possible liability lu reduction tortli^^ith 6c dispensing with 

respect of these shai'os : — Htld : tho the advertisement of the presentation 

reductiou & canoollation of the shares of the petition the settlement of tho 

should be coullrmed. — Re Apiclaiue list of creditors. — Re A. 1~ii»ril« & 

Morioaoe Investment Co., Lid. Co. ITt., Ltd. (1929), V. L. It. 316 : 

(192S), tf. A. S. It. 478.~-AUS. 1929 A. L. It. 265,— Xbs. 


PART III. SECT. 10, SUB-SECT. 3.— PART III. SECT. 10, SUB-SECT. 8.— 
O. (b). G. (d) 1. 

f i. W'lffiouf resnii to reporter — 967 1. ffho are eredttors — Persons 

< mdxtors riot ajGTMfed.}-— Fowuuts entitled to nnrJaimed dividends.]— AHi 
(Aberdeen), Ltd., 11928) S. O. 186. — zona Copper Co., Petitiokerb, 119261 
SCOT. S. C. 315. — SOOT. 
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PART 111. SECT. 10, SUB-SECT. 3.— 
G. (s). 

St. Fundionofeoxtrt — What ooxurt must 
consider.}— Re MuLxa (E. W.), Ltd., 
119251 N, Z. L. R. 227.— N.Z. 

PART HI. SECT. 10, SUB-SECT. 8.— 
Q. Ik) ii. 

p I. Amount after increase 

by subsequerd resolution.] — Heid: a ben 
a oo. has passed the ueoessory resolu- 
tlous to reduce its capital, subject 
to the approval of the ct,, by writing 
down the par value of the eTiwMTi g 
shares, &, on such reduction being 
confirmed by the ct., to increase its 
capital by theoreatlon of fuller shares, 
the minute required to be recorded 
under Cos. Act, 1908. s. 51, should set 
foj^ (a) the state of the co.'s capital 
after giving effect to the reduction as 
saootioaed. 6: (6) the state of its capital 
as increased by the resolutions passed 
conditionally upon such reduction 
taking elfMt. — Simpson, Ltd., 
(1929) 8. O. 65.— aCOTr^ ' * 



VoL DC.— Oompaniat. Oum llS6a— 


the Alts, of the co. & adding an Art. 44 (a) 
which provided “ the directors of the company 
for the time being be & they are hereby autho- 
rised from time bO time by resolution passed 
by them to increase the existing capital of 
the CO. from £1,660,000 to £2,600,000 by the 
creation of 060,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shar^ shall have ” certain priorities & 
rights. The Crown asserted that imme- 
diately on the creation of Art. 4 1 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c* 89), s. 112, stamp duty 
was payable on the 950,000 newshai'es : — Held: 
under Art. 44 (a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
8. 112 : first the introduction of the ai'ticle 
& then a step which might not in fact bo ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article ; until the 
directors exercised the power to mcrcaso 
given to them by the article there was no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112. — A.-G. V. Tdbb Inv^jstmknts, 
ITTD. (1930), 142 L. T. 601, C. A. 

1184. Add, Annofation: — Aa to (2) Refd. Lynde 
V. JSraah, [1028J 2 K. B. 93. 

1158a. Liability of sub-underwriter.] — Ice 

Hines, Ltd. v. Mathuen (1930), 74 Sol. Jo. 
41. 

1169. Add. Annotation : — Consd. C’ollins v. Associ- 
ated Greyhound Ilacccoarscs, litd., 11930] 
1 Ch. 1. 

1169a. Directors without know- 

ledge that misrepresentation basis of con- 
tract.] — GOLUNS V. AbSOUlATED GREYHOUND 
Kacecourseb, Ltd., No. 581a, ante. 

1169b. Between company & agent 

for undisclosed principal— Renunciation by 
agent in favour of principal.] —(Collins v. 
Associated Greyhound Hacecourses, 
I^TD., No. 581b, ante. 

1805. Add. Annotations : — Distd. Pailin v. Northern 
Employers* Mutual Indemnity Oo., [1925J 2 
£L. B. 73. Consd. Hindmarch v. Caiterthome 
Colliery Co. (1928), 21 B. W. (]. C. 44. Refd. 
Wales V. Iron IVades Employers’ Assocn. 
(1928), 21 B. W.O. O. 310. 

1220. Add. Annotation : — Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1929), 43 T. L. It. 83. 

1226. Add. Annotations : — As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1926] Ch. 769. ApM. Me 
Wilts & Somerset Farmers, [1928] Ch. 809. 

1226a. .] — Aoricultural Whoi.E8Ai.b 

Society v. Bidduupb & District Agri- 
cultural Society, No. 431a, ante. 

1280. Add. Annotations:— Retd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 


sale Soo. (1926), 96 L. J. Oh. 670 ; Be Wilts ^ 
Somerset Farmers, [1928] Ch. 809. 

1865. Add. Annotation: — Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. E. B. 447. 

1265a. .] —In the absence of fraud or niala 

fidea^ a cestui que trust cannot be put on tlie list 
of contributories, though he may bo callod 
upon to indemnify his trustee. — Be Electric 
Telegraph Oo. op Ireland, Bunn’s Cask 
(1860), 2 Do O. F. & J. 276; 9 W. R. 43; 46 
B. B. 027 ; snb nom. Re Electric Telegraph 
Oo.OF Ireland, Ex p. Bunn, 8 L. T. 667 ; stiJb 
nom. Electric Telegraph Oo. op Ireland v. 
Bunn, 29 L. J. Ch. 913 ; 6 Jur. N. S. 1223, 
L. JJ. 

Annotation : — Hsntd. Re Richmond Hill Hotel Co., Elk- 
inaton’B Oaao (1867). 16 L. T. 81. 

1268. Add. Annotation : — Refd. Re Andorson- 
Berry, Harris v. Griffith, [1028] Oh. 290. 

1320. Add. Annotation : — Apld. Re TIobHon, 
Houghton, [1929] 1 Ch. 300. 

1342. Add. Aiinotation : — Mentd. Lloyds Banks 
V. Chartered Bonk of India, Australia & 
Oliina (1928), 97 L. J. K. B. 609. 

1411a. Where further investigation required.] 

— On an application under 1908 Act, s. 32, 
by summons or motion, for the rectiOcation 
of the register, it there is some question in 
dispute requiring investigation the practice 
is for the judge not to make an order fur 
reciifleation but to make an order (lisinisBing 
the summons on motion Jk, leaving it open 
to appet. to bring an action. — Re Greater 
Britain Products Deveixipment Coupn., 
Ltd. (1924), 40 T. L. H. 488, D. 0. 

1485. Add. Annotations : —Mentd, Baker v. Archer- 
Shoe, [1927] A. (k 841; Mantou’s Trustees v. 
Steele, Steele v. Manton’s Tmstees (1927), 11 
Tax Cos. 549 ; Fry v. Burma Corpn., [1930] 
A. (’. 321. 

1446. Adfl. Annotation : — Mentd. Re Neville, 
Neville v. First Garden City, [1925] Ch. 44. 

1448a. Right to Issue stock warrants payable 

to bearer.) —There is nothing in the Cos. Act, 
1929 (c. 23), tliai, expressly or hy iiDX>hca- 
tion, dejinves a co. of the power to issue 
wai'rants U) bearer in reHi)(*ct of stock. — 
PiiiKiNGTON V. United Hailwayh op the 

2 Ch. 108 ; 99 L. J. Ch. ,556 ; 46 T. L. R. 370"; 
74 Sol. Jo. 264. 

1448b. Conversion of preferenoe shares Into 
ordinary shares — Whether alteration in status 
of shareholders.] — Wliere preference share- 
holders had the riglit to give six months’ 
notice converting their shares into ordinary 
shares, A some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation ; — Held : sucli notice 
was valid & effectual to convei*t their pre- 
ferencts shares into ordinary shares, Ac did 
not create an alteration of their status alter 


PART 111. SECT. 11, SUB-SECT S.— B. 

•w. To account to company for money 
received before incorporation of com^ 
pany.) — Whsro a oo. brought au action 
against an underwiitor, & roooTored 
a ▼erdict for SS17 10«. : — Held: at 
deft, by his ttatement of aooountt had 
not admitted that ho held any money 
tot the oo.’s use. the verdict ahonld be 
set aside Ac Judgment eotured for hio? - 
— Harmonic kbsonator, _^Lti>. v. 
Walton (1987), 87 8. R. ' 


•NAToiu Ltd. v. 
3. R. N. 8. W. 81 ; 


44 N. S. W. W. N. 60.— AU8. 

PART IIL SECT. 18, BUB-SECT. 6.— 
B. (d) vil. 

1374 I. Wrong entry of nature of 
eharee — Agreement to take paid-up 
— NAcwrt entered at partly paid. | — 
^ CuOTOjt Hoosr Motor Co., Ltd. 

Liquidation), [ 1928] 
at. R. Qd. 338.— AUS. 

PART III. SECT. 14. 

tx. " Prtferenee ekarea.**] — ’* Pro- 


ferenco share Is an Indoflnite term. 


havlutf a cominotv taJ or uopular rather 
than a legal import Whore a pro- 
forenoo of any charaotor is “* 


forenoo of any ctiaraotor is given to 
the holder of a :>ban}, the ctroumiitanoe 
that In otiier reHpocts he Is deprived 
of the usual rights of a holder of 
common shares does not prevent bin 
share from being properly deslgnaUtd a 
" preferfmee share.** — Kubas v I*a»k- 
INSOS, 11929J 3 D, L. It. 5 0 4 

O. L. K. 87.— CAN. 


383 



Cases 1448b~>1689a. English and Ebipibe Digest Supplement. 


the commencement of the winding up within 
1908 Act, 8. 205 . — Be Blaina Oollibjry Co., 
I.yrD. (1926), 70 Sol. Jo. 404. 

1461. Add, Annotation : — Consd. CoUaroy Co. v, 
Giffard, [1028] Ch. 144. 

1472. Add. Annotation : — ^Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. C. 861. 
1480. Add. Annotation: — Generally , Refd. Hum- 

? hrey & Denman v. Kavanagh (1926), 41 
'. L. K. 378. 

1516. Add. Annotation : — Refd. Kirby v. Wilkins, 
[J929] 2 Ch. 444. 

1552. Add. Annotations: — As to (2) Dlstd. Collins 
V. Associated Greyhounds Ilacecourses, [1930] 
1 Ch. 1. As to (4:) Distd. Collins v. Associated 
Greyhounds Uacecourses, 1 1 930 J 1 Ch. 1. (In 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, “Where 
the contract is made to tlie knowledge of the 
CO. on the basis of certain repre^sentations, & 
it turns out that some of them m ere material 
Ac untrue,” jwer liUXMoOJtii:, .f.). 

1565. Add. Annotation : — Mentd. Jacobs v. Batavia 


& General Plantations Trust, [1924] 2 Ch. 
829. 

1685. Add. Annotations Refd. Re Royal British 
Bank (1869), 3 De G. & J. 387; Western 
Bank of Scotland v. Ad die, Addie v. Western 
Bank of Scotland (1867), L. R. 1 Sc. & Div. 
145. 

1689a. Statement by agent— That application 

purely formal.] — E., acting as agent of pltf. 
CO., represented to deft, that the co. owned 
valuable rights over certain mines in China, & 
deft, agreed to go to China & investigate & 
make a report upon the properties, & he 
signed an application form for 2,000 £1 
shares upon a representation by E. that the 
application was purely formal, & deft, paid 
£250 on allotment upon a representation by 
E. that the payment was for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft, at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. Deft, went 
to China & pltf. co. alleged that he returned 


PART III. SECT. 16 SUB-SECT. 1. 

1460 II. .1— Tho 

inoiiiorandiirn of assoon. of a co. 
providod, inter alia, that t Uo proforouoo 
stock sUoiiid rank as t»» dlvhlcnd & 
capital In priority to tho ordinary 
stock & nil otlicr stock & sh.arcs In tho 
<‘apltal for tho thno hoinjf of tho co., 
& that it should ho “ subject to tho 
other proylsloiiH with rojjrard to tho 
sauio coiitalned In tho articles of 
asHoon." Tho arts, of ossocii. set forth 
that tho CO. inl(;ht Increase Its share 
capital by tho cnjntlon of now sharos, 
with such proferonoo over other shares 
or stock as It might direct, provided 
that no shares or stock should bo 
creatod with a proferenco over, or 
ranking: pari panau with, tho existing 
proforonco stock without tho sanction 
of tho stockholders affoctod : — IliUl : 
upon a sound construction of tho 
moiuorandum of assocn., the co. had 
not power at its own hand, oven with 
tho sanction of tho proforonco stook- 
holdors, to create now proforonco stock 
ranking pari passu with existing 
proforonco stock ; & that an altera- 
tion of tho mouiorandum was ncoossnry 
for that purpose*. - lie Scottihu 
National Tuuht Co., [1928] S. C. 
199.— SCOT. 

PART 111. SECT. 16, SUB-SECT. 2. 

k 1. PoHH'r to modifu rif/hts hy hye-hiw 

-Validity of bye-law -('omjianus Act, 
]{. <S. 1906 (o. 79).l IloLMiwrr.D e. 

Alueui'A P\cino (iKAiN Ltd. 

(Alt*.), [19281 1 1). L. 11. 13,''. ; [1927] 
.3 W. W. It. 707.- CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
A. (a). 

b 1. .1 -Held: persons, w'ho. 

Intending to become slmroholdois in a 
proposed oo.. liad signed & scaled a 
“subscribers* agreeinout,” wore not 
shareholders. — Re Hlukhihd Corpn.. 
Ltd., [1926] 2 D. h. R. 181 ; 68 

(). L. R. 486.— CAN. 

PART III. SECT. 17, SUB-SECT. I.— 
B. (a) 1. 

B I. .1 — Where tho 

oviilouee was not oonolusive : — Held : 
in the ciroumstanoes A.'s agrooment 
for eniploymout stood by itself, & Ids 
status as a shareholder, w'hich was 
ostabllshod by what ho had done & 
omitted to do, was not atloct'Od. — Re 
Buff Prksskd Brick Co. (1924), 66 
O. L. R. 33.— CAN. 

0 i. — — BcUeince to be paid on com- 


tncTicemenl of ‘underlaking by company. 1 
— A. added on tho foot of an applica- 
tion for shaios tho words : “ This sub* 
surintlon Is given on tho understanding 
that 1 am be callod upon for tho 
balance of the money when building 
oporations commence ** : — Held : this 
stipulation had nothing to do with 
his becoming a shan'holaor ; & faiiuro 
of t '• CO. to coinmenco building tUd not 
culj to A. to rescind his contract. — 
Re National Stadium, Ltd. (1924), 
65 O. L. 11. 199.— CAN. 

f i. A. rolled, a«. 

entitling him to roscisslou, upon tho 
non-fullllmout of a condition that a 
building should* bo oroctod on a oortaiu 
site : — Held : Ids agrooment con- 
etltiited A. a shareholder in praaenti, 
& the condition should bo treated 
nioroly as a collateral obligation on tho 
partof tho co. — RcNatioval Stadium, 
Ltd. (1921), 56 O. L. R. 199.— CAN. 

PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 

sy. Abrogation of original agreement — 
Aseirtainrnent of terms of substituU'd 
oral agreimrnt.] — Lazirr v. McCul- 
LoiKJii (1913), 25 W. L. K. 911 ; 14 
1). L. R. 270 ; 6 AJta. L. R. 603.— 
CAN. 

PART III. SECT. 17, SUB-SECT. l.—E. 

d i. N(4 after election to retain 

bhares.} — McDonald v. Waikakri, 
Ltd., [1924m. Z. L. R. 201.— N.Z. 

PART III. SECT. 17, SUB-SECT. 1.— 

G. (a). 

1663 vi. .] — MiLNR V Durham 

llosiRUY Miu.n, Ltd . [1925] 3 D. L. R. 
72.'i ; 57 O. L. R. 228.— CAN. 

1653 vil. .] — Patubscope Ukiox 

OP South Afiuca, Ltd. v. Mallinick. 
[1927] App. D. 292.— S. AF. 

PART III. SECT. 17, SUB-SECT. 1.— 
Q. (b). 

•a. Represent otion must have induced 
contract. \ — Makitlmr United Farmers 
U o-OPKBATIVK, Lto. r. DiOKIK, [1925] 
1 D. L. 11 . 377 ; 52 N. B. R. 42.— CAN. 

PART HI. SECT. 17, SUB-SECST. 1.— 

O. (o). 

1668 il. .1 — Deft., director 

of a oo., without putting Ids signature 
to any vrrltten document, made 
fraudulent misrepresentations as to 
tho financial position of the co., whereby 
pltf. was induced to apply & pay for 
shares : — Held : Lord Tentemen’s Aet 
had no application to the case, & pltf 
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was entitled to rcco\cr from deft, the 
amount paid for the shares. — Diamanti 
V . Marticllt, [1923] N. Z. L. R. 663.— 
N.Z. 

f. Read now **1688 i.** 

g. Read now **1588 li.** 

1688 di. .] — Petrotite 

8c ClIALLENUE HEATEUH, LTD. V. 
Bodlev, No. 400 ante. — N.Z. 

PART III. SECT. 17, SUB-SECT. 1.— 
G. (d). 

r i. .] -Trusts & Quakantbb 

Co. V. Smith, [1921] 2 D. L. R. 211 ; 
64 O. L. K. 144 ; 4 C. B. R. 195.- 
CAN. 

r ii. .) — Re Naiional Stadium, 

Ltd. (1924), 66 O. L. R. 199.— CAN. 

r iii. If tt shareholder desires 

to rescind his eoutraet to taku shares 
In a CO., then, in order to mako the 
rcseisalon elTeetive, he must before 
tho commcucemont «»f the winding-np 
uithor have his name removed fi'om 
tho register of members, or institute 
appropriate legal proceedings to have 
it removed. Pltr. w'ho had been 
induced to take shares under circum- 
stances which entitled him to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
tJxen entered into between pltf. & tho 
director of tho co. with reference to the 
mode of repayment to pltf. of the 
moneys duo to him by the co. No 
agrocment was, how'ever, arrived at 
between tho parties, & after some 
further delay pltf. oonunenoed an action 
claiming, inter alia, an order directing 
tho removal of bis name from the 
register. A few days prior to the 
commencement of ibis action, the 
directors, without any notice to pltf., 
passed an effective resolution for the 
voluntary winding up of the oo. • — 
Held : the claim for tho rectification 
of the register was, under the elivum- 
stances, too late & must be refused. — 
Flkaunq t>. Kcupse Laundry Co., 
[1928] N. Z. L. R. 598.— N.Z. 

sb. Failure to repudiate before deelcura- 
tion of insolvency.] — Apart from the 
effect of the commencement of winding 
up. It is too late for a shareholder in a 
limited co. to apply for rectification of 
the register of shareholders, on the 
ground of misrepresentation, after 
there has been a definite public declara- 
tion of insolvency, & this is so whether 
the biLsiuess has in fact been kept 
open as a going ooncorn or not. — Re 
Lucks, Ltd., 8erpbli,*8 Cask, [19281 
V. L. R. 466 ; 49 A. L. T. 270 ; [19281 
Argus L. R. 288.— AUS. 
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to England \rithout obtaining anv informa- 
tion. Deft., on the other hand, alleged that 
E.’s representations were false & that the 
m i ning rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
(infer alia) £1.760 for unpaid calls on the 
shares, the trial judge held that as deft, 
intended only to t^e an option on the shares 
ds had never contracted to take them the 
action failed: — Held: although E. was an 
agent of pltf* co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the application form signed by deft, 
the latter comd not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be affirmed. — Humphrey 
& Denman, Did. (In Liquidation) . . 
Kavanaqh (1926), 41 T. L. R. 378, C. A. 

1646. Add, Annotation: — Distd. Lynde v, Nash, 
[1928] 2 E. B. 93. 

1654a. What amounts to.] — In Jan. 1920, 

K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K. 
100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. At a meeting of the directors 
held on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thereof. 
On Apr. 20, the statement in lieu of prospectus 
was 'filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & a resolution was 
passed approving the transfer & directing 
that a share certificate should be forwarded 


to K. Subsequently K. was registered a 
member of the oo. The certificate, dated 
May 20, v as sent to, 6c was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Am. 30, was paid to, 6s was accepted by, 

K, E., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, 6& K., on whoso 
shares there was a liability of 10a. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 : — Held : (1) although 
the allotment to Y. was void, K. was a member 
of the co. at tlio commencement of the winding 
up, there having been no agreement between 
him 6c the co. until Apr. 30, when the co. was 
legally in a position t<^ allot shares ; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying tliat he was a 
member of the co . — Re Burton (Jamkh) 6c 
Sons, I/td., [1927] 2 Oh. 132 ; 90 L. J. ^ 
457 ; 137 L. T. 664 ; 71 Sol. Jo. 491. 

1746. Add. Annotation : — Refd. Re City Equitable 
Fire Insco., [1925] Ch. 407. 

1778. Citation :--VoT "06 L. T. 74.7" read “92 

L. T. 713." 

1794. Add. Annotations : — Apld. Kroditbank Oassel 
G. m. b. II. r. Schenkers, [1927] 1 K. B. 826 ; 
South Londrui (lr<*ylH>un(i llaiHH’OurMCM, IJd. 
r. Wake (1930), 71 Sol. J(*. S20. 

1794a. Seal affixed by secretary without authority.] 

— South Lonixjv lUihYnoi ni> Haci.- 

i’ouR.si<>, Ltd. v . Wvkk (1930), 71 Sol. ,!(». 
h20; 70 li. .lo. 39.5; 170 L. T. .lo. Ill; 

11930) W. N. 243. 


PART III. SECT. 17, SUB-SECT. 2.— A. 

1606 iii. Jgreement to mbacribe 

for aharra when called vponA — Hkako- 
MORB & Oo., Ltd. v . Barkt, fl928] 
S. 0. 101.— SCOT. 

PART HI. SECT. 17, SUB-SECT. 2.— 
B. (a). 

f 1. .] — Whore a contract to 

purchase shares was entered into by 
one of two partners of a trading firm, 
without authority express or implied, 
6c owing to a clorlcal error the firm 
was not entered on the register of 
members 6c the name of the other 
partner alone was entered ; — Held : 
the latter was never under any liability 
to the co. 6c could not be made a 
contributory. — Massoab v. McKenzie 
Sc Son, [1»24] 2 D. L. R. 1242 ; 2 
W.W. k 621.— CAN. 

PART III. SECT. 17. SUB-SECT. 2.— C. 

M. Whether nominee liable — 

Nominee incapable of contracting .] — 
Petitioner’s father signed her name to 
a stock subscription book of a bank, 
paid the oalis, & received the dividend 
obeoues, which were indorsed by her 
at her father’s teauost, the moneys 
being received by him. The bank was 
put into liquidation bv uiuding-up 
proceedings, 6C the order for call against 
contributories was lAade three months 
before she came of age. A year after 
the liquidation commenced she took 
prooeedings to have her name removed 
from the ust of contributories * — Held : 
she was not liable as a contributory. 
Sc her name most be removed from the 
list. — Re Centra!. Bank 6c Hooo 
(1820), 12 O. R. 7.— UAH. 

PART III. SECT. 17. SUB-SECT. 8.— A. 

f i. ^.1 — AUotment is the aooept- 

anoe by a oo. of an offer to take shares. 
— ^XisPEBiAi. Bank or Canada «. 
Dennis. [1926] 3 D. L. B. 168; 69 


O. L. R. 20 ; varying, [1926] .3 D. L. R. 
488 ; .67 O. L. U. 203.— CAN. 


PART HI. SECT. 17, SUB-SECT. 8.— 
C. (a). 


1654 i. Allotment before atalevient in 
lieu of proajjeclua filed.] —Held : in- 
eflectlvo to charge iiorsons who hod 
signod a “ subscribers’ agreemont.”— 
lie Bluebird Corpn., Ltd., [1920] 
2 D. L. U. 484 : 68 O. L. R. 486.- CAN. 


•d. Application before compliance 
with Sale of Shares Ad — All ilmdU after 
compliance with .Aef.l— Heforo a co. liad 
obtained the oertlncato required by 
Sale of Shares Act, 6c Itofure Its agent 
for the sale of shares had been licousod 
thereunder, an agent thereof obtained 
an application for sbaroa. The shares 
were allotted after the certlOoatc 6c 
lioenoe were luuod. Sc the shareholder 
paid several sums on tbo notes given 
for the shares 6c appointed proxiM at 
different times to vote. The share- 
holder did not know until after a wind- 
lug-up order had been made that the 
Act hod not been compiled 'vlth at 
the time of his application : — Hdd : he 
was not ontltlea to have his name re- 
moved from the list of oontributorles. — 
Re Great North Insurance Co., 
Pai.vter’s Case. (19261 2 D. L. R. 
778: (1925 J 1 W. W. R. 1149; 21 
Alta L R. 320: revsq., (1926] 1 
W. W. R. 752 .— uAn. 


PART IIL SECT. 17. SUB-SECT. 8.— 
D. (a). 

sf. AUotment on terms other than 
those in application .] — Where an allot- 
ment of shares was made on terms 
differing substantially from those con- 
tained In the applioation : — Held * as 
the aUottee so tar from accepting the 
allotment virtually repudiated it, he 
oould not be held liable on the ground 
that the shares' were duly allotted to 
him.— W hittle v. Henley, 1 1924] 
App. D. 188. — S.AF. 
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■g. AUottncnl fraud on company— 
Company not bound to repudiate.] — Re 
Huv Hay MANUFArnntiNO Co., lix p, 
HiKKBrr tc Sons, I/id., 11926] I 
I). L. H. 1204 ; 6 0. U R. 286 ; affg., 
[1924] 2 1). L. 11. 1056 ; 4 0. B. K. 
616.— CAN. 

PART III. SECT. 17, SUB-SECT. 8.-- 
E. (d). 

1787 i. lirctipi by rUlotlee immaterial 
— Costing aujffletenl.}^ flUWSON r. CJkow 
(Old.), (1926] 1 D. L. U. 495.— CAN. 


PART III. SECT. 17, SUB-SECT. 8.— G. 

g I. Non-compliance with Safe 

of Shares Act, R. S. M., 1913 (c. I76.)l 
— Allotment void, 6c not merely void- 
able : 6c whore a purchOour of sharoH has 
not done anything from which an agree- 
ment to keep Sc pay for them can bo 
implied, ho can, even after a windiug- 
up order, repudiate the purchase 6c 
successfully resist being placed on tluj 
list of contributories, where he only 
b^amo aware, after the wlndiug-ui> 
order, that the above Act was not 
complied with.— /te North Western 
Trust Co., Re McAskill a. Norih 
Western Trust Co., (19261 3 D. L. U. 
612 ; [19261 S. C. R. 412.— CAN. 


PART III. SECT. 18, SUB-SECT. 8.~ C. 

f I. .] — ^An allottee.— 

Held: entitled to rely upon the 
oertifloates showing the stock given 
him to be fully paid up, whether in 
fact it was actually paid for or not. — 
Re Supplies, Ltd , Canadian Cbedit 
Men’s Trust Ashocn. v. Caldwei.l, 


(1926J 1 I>. L. P. 824 ; 68 N. S. R. 
b9.— CAN. 


PART III. SECT. 19. 

1812 t. Iseue for improper purpoHr— 
Increase of vciing power — Restraint 1-- 
Where dlrecton. In exorcising thfir 
powers to Issue Sc allot shares, do so 
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1814>. ** In itial tbara tom Meanliig.] — G as 
M ansiR Ck>., Lxd. v. Dzafbbaoic & Qsmsral 
Lbathbr Oo., I/td. (1026), 41 T. L. B. 842. 

1817. Add, Annoiaiiona: — As to (4) Apld. Be 
Wilts St Somerset Farmers, [1928] Gh. 809. 
OeneraUjft Reid. Biddulph St DisMct 
cultural Soc. v. Agricultural Wholesale l^c. 
(1926), 05 L. J. Oh. 676. 

1881. Add. Annototiona .* — Ae to <1) Coind. Agn- 
cultural Wholesale Soc. e. ^ddulph St Dis* 
triot Agricultural Soc., [1925] Oh. 769. 
Generally t Refd. Be Wilts A Somerset Farmers, 
[1928] Oh. 809. 

1851. Add, AnnotaHon: — ^Hentd. Druce v. Hall- 
way Clearing House (1926), 133 L. T. 614. 

1871. Add. Annoiaiiona : — ^Mentd. Stott v. Shaw & 
Loo, [1928] 2 K. B. 20 ; Watkins v. Jones 
(1928), liTaxOas. 94. 

1923. Add. Annotationa : — Refd. Excess Insce. v. 
Mathews (1926), 31 Com. Oas. 43. Mentd. 
Sowerby v. Lindsay (1928), 139 L. T. 546. 

1964. Add. Annotation : — ^Mentd. R. v. Lancashire 
JJ., Ex p. Tyrer, [1926] 1 K. B. 200. 


2088. After this case add the fdllowiiig new sub- 
saotton:— 

SX7B-8XOT. Sa.-^Uin>BB OoicpAinBs (OoiraouDA- 

TioiO Act, 1908, & 88. 

Bee came infra. 

2060. Add. Annotation Retd. Kredithank Oassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

2070. Add, AnnotaHon : — Overd. Spencer v, Ash- 
worth Partington, [1925] 1 K. B. 689. 

2070a. —. 3 — ^Where the owner of shares in a 
CO. sells them there arises out of the contract 
of sale an implied promise by Uie purchaser 
to Indemnify his Tendor against all calls that 
may be made upon him in respect of the 
shares at any future date, wheilier made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser ; St it makes no difterence in 
that respect that the transfer which the 
vendor delivers to the purchaser in completion 
of his contract is executed in blank. — 
Spencer v. Ashworth Partington St Oo., 
[1926] 1 K. B. 689 ; 94 L. J. K. B. 447 ; 132 
L. T. 763, O. A. 


In order to control of tho voting 
power, tho ot. will deolaro the issue £ 
alluf ment Invalid. — Skith A Tatohxix 

V. Hanson Tibb A Supply Oo., Li’d., 

ri927] 3 D. L. R. 780 ; 11927] i 

W. W. 11. 62? ; 21 Sask. L. R. 621 .-CAN. 

1812 11. .I—Tkbasurb 

Tuovb Diamonds, Ltd. v. HYM.iN. 
[1028] App. D. 404.-8. AP. 


PART IIL SECT. 20, SUB-SECT. 1.— A. 

1 1. laaua for future aervicea to be 

rendered.} — Defte. proem ed the lucor- 
porotlon of pltf. oo., A rondo an agree* 
inent with tho original directors, who 
wore merely tho nominees of defts,, 
that, as consideration for Rorvioes 
wliioh tlioy pi'orolsed to perform, dolts 
should receive praotioally the whole of 
tho common shares of the capital stock 
of pltf. 00 . as full 7 paid shares : — 
Held : tho transootion was ultra virea 
of pltf. oo. — Banking Skbvios Gorpn.. 
Ltd. V. Toronto Finanok Oorpn. Ltd.. 
(19281 A. C. 333; 97 L. J. P.O. 66; 139 
L T. 140, P. C.— CAN. 

1 II. .]- Tho luanager of a 

CO. iiioorporatod under Ontario Cos. 
Act ogi'oed with the oo. to buy oortala 
shut OH thereof at their par value A to 
l)ay tliorofor partly by promissory 
notes A pnrtlv by serving the co. os its 
manager for tho next four years. The 
mauagor booamo bkpt. A tho eo. 
claimed ugoluHt his estate for tho 
amount ot the notes. Tho trustee 
lUsalluwod tho claim A the oo. ap* 
pealed as the evidence 

showed that the contract was, not 
illusoiv, but a bon^i fide traimction, 
tho t»'nnR of pay ment were within tho 
powers of the to. ~Ite Girson Khtatk. 
I^EMCiN Lake Lumrkk Co., Ltd. A 
Traders Trust Oo. (Mon.), [1929] 4 
D. L. R. 1001 ; 3 W. W. R f24 ; 11 
a B. R. 100.— CAN. 

1 iU. .1 — ^Auditorium, Lto. v. 

1 Iv. SlOKAL HUX OlIA Co., 

Ltd. V. London Oil SsouRmBs, Ltd. 
(Alta.). [19871 8 D. h. R. 884; [1987] 
2 W. W. R. 392.--OAN. 

I V. .1 — Wabohtbyn r. Kjl- 

DONAV Ice A Fuel Co. (Man.), [1989] 
4 D. L R. 655.— CAN. 


sh. Undfr Companies Ad, 1929, 
8. 47 — Prhtum to court — to re- 
porter.] — ^Whei*o a petition is presmnted 
to the «t. under Cos Act, 1929, s. 47, 
for authority to issue shues at a 
discount, the ot. vill not dlfmense with 
a remit to a reporter. — lit Edinburgh 


A Dundee iNvitsiMBNT Co., [1930] 
S. C. 681.-- SCOT. 

PART III. SECT. 20, SUB-SECT. 1.— B. 

sj. lasue of ahares as boniM.] — Held : 
a CO. agreeing to issue twenty-one 
preferiea shares A seven common 
shc’es both fully paid, on receipt of 
onlf tho par value of the twenty -one 
preferred shares, was making au agred- 
inont to issue shares at a discount, 
wlUoh was ultra vires A could not bo 
enforced — Audiiortum, Ltd. v. Lumb- 
DKN, [1920] 4 D. L. R. 970 ; 69 O. L. H. 
490.— CAN. 

PART III. SECT. 20, BUB-SECT. 2.— 
C. (b) i. 

sk. CredU for acrommodation 

bills met by shareholder. ] — An agreement 
was entered Into by a co. with one of 
Its shareholders to credit moneys which 
he might bo called upon to pay in 
respect of aoconimodatfon bills entered 
into by him for tho co.'s assistance, 
or which might fall due to him for 
services rendered to the oo. against 
his liability for • shares. Although a 
sulfloient sum had aooumulated imder 
those heads to exUnguish the share- 
holder's liability on his shares, the oo. 
wont into liquidation before an actual 
credit had been passed for the amount : 
— Held : the transaction did not 
amount to payment by the shareholder 
of the amount due by him on his shares 
uithln Cos. Act, 1998, A the actual 
sot -off not having been oarrled into 
effect prior to the liquidation, the share- 
holder was precluded by sect. 68 of 
the Act from havlug his name removed 
from the list of oontributorlos. — 
Harding A Co. v. Hamilton, [1929] 
N. Z. L, R. 838.— N.Z. 


PART III. SECT. 20, SUB-SECT. 8.- 
O. (b) ii. 

18661. Issue to director— ~For services 
rendered— On resolution of sharehddsrs 
— Application of surplus assets .] — 
Where there was a surplus available 
for distribution by way of dividend 
among shareholders. A it was open to 
the sbax^olders if unanimouB to deal 
with It 08 they might think fit: — 
Held.* no oredltor could objeot, A 
every shareholder would n o oe o ssrtly 
bo estopped by his own oondoot.— 
Be Dobkkwsnds. Ltd., [1924] 3 
D. L. R. 118 : 66 0. L. R. 413.— GAN. 

PART in. SECT. 80, SUB-SECT. 8.— 
B. (a). 

m I. .]— Any bond fide 
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transaction between a co. A a share- 
holder which. If the oo. brought an 
action against him for calls, would 
support a plea of payment, is a '* pay- 
ment in oaidi.'* — MOTOR Furls Corpn. 
ETC. (In Liquidation) v. Linder 
Brothers (m7), 48 N. L. R. 279. — 
S. AF. 

PART III. SECT. 20, SUB-SECT. 3.— 
B. (b). 

1886 tl .] — By an agree- 

ment in writing applt. A another 
agreed to sell A tho co. agreed to 
purchase certain land at the price of 
£2,610, wbleh price was to be paid A 
satisfied partly by certain cash instal- 
ments A partly by the Issue of fully 
paid shares In the co. Possession of the 
land was to be given on payment of £10 
A the issue of four hundred shares; 
transfer was to be made alter payment 
of all instalments, the last of which, 
under the agreement was not payable 
until Aug. 1928. Possession of the 
land was given A the shares were 
Issued, but no contract was filed at or 
before the issue of tho shares : — Held : 
under the agreement the shares were 
not paid or to be paid in cash . — Be 
Goodman Brothxrs Auto A Service 
Co., Ltd., Ex p. Ross, [1927] S. A. 
S. R. 671.— AW. 


PART IIL SECT. 80, SUB-SECT. 8a. 
al. Filino of oontrad — Tvms for 
fUing — Extension of Urns.} — ^Where the 
taUure to comply with 1908 Act.s. 88, 
was due to Inadvertenoe A when the 
irregularity was discovered the oou- 
traot was reduced to writing but 
more than three years after the proper 
date for filing, A the oo. presented a 
petition for exteislou of time z—HeUt : 
merely to grant relief from the pro- 
■oilbed penalty would be an insuffloMut 
remedy, A the time for fUin g was 
extended. — Be Anderson AMunro. 
Ltd.. [1924] S. O. 222.— SCOT. 

PART HI. SECT. 81 BUB-SBOT. 8. 

8068 L ilftuf state amasmt of edO—dt 
Nms sloee of pawnent .] — PiCHnsRH 
Alkali works. Lid. «. Amiruddin 
Shalbbboy Tyrbjx (1936), I. L. R. 
60 Bom. 461.— HID. 

PART III. SECT. 81, BUB-SBOT. 8. 

I I. Buropban a Kobih 

American By. Go. «. Dunk 11878). 
16 N. B. R. (3 Pug.) 3fO.-OAN. 





2(TO-4M«. 


2072. Aid, AsmoiaHan: — ReM. Spencer v, Ash- 
worth PartiiigtaB, 11926] 1 K. B. 689. 

2087a. Sale hy tEansfeiM to sob-porohaser.]— 
ap M HO O Ba V. Askworteb Pabungton a Go.. 
No. 2070a, ante. 

2100. Add, AnndaUon: — As to (1) Oonsd. Be 
Darwea 6^ Pearce, Associated Paper Milla 
. Barnes <1920). 95 L. J. Oh. 487. 

2168. Add, Annotation: — As to (3) Retd. Be 
Bolton, Ex p. North British AHificial Silk, 
Ltd., [1930] 2 Oh. 48. 

2169. Add. Amwtaiion : — ^Mentd. Be City Equit- 
able Eire InMe., [1925] Ch. 407. 

2174. Add. Annotation: — ^Retd. Shuttleworth v. 
Cox (Maidenhead) (1920), 43 T. L. B. 83. 

2178. Add. Annoiaiion: — ^Mentd. Hall v. I. B. 
Comrs. (1926), 136 L. T. 769 ; Lewis v. Oaui- 
meD, Laird & Co. (1929), 22 B. W. C. C. 410. 

2179. Add. Annotation: — Ae to (1) Retd. Bank of 
N. T. Butterfield v. Golinsky, [1926] A. 0. 733. 

2183a. Lien in respect ot debt of trustee — 

Right ot trustees to sell shares.] — Pltfs. 
were the trustees of the marriage setiloment 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchi^ shares 
in a certain companv. The pltf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its hen was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts, now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. wore not 
bound to carry out their agreement to pur- 
chase : — Held : the right of the trustees to sell 
the shares in execution of their trust was not 
affected by the co.*s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase. — M athieson V. Gbonow (1929), 141 
L. T. 663 ; 46 T. L. B. 604. 

2210a. .]^PicKi!RiKa v. Appleby 

(1720), 1 Com. 364 ; 92 E. B. 1108. 
^nnoteMon.^Refd. Watson v. SpraUey (1854). 10 Bzoh. 222. 


2211a. Spanish St Portuguese bonds.]-— 

Qtt. .* whether Spanish Ss Portuguese Bonds 
are “ noods. wares. St merchandises,” within 
Stat. Frauds, s. 17. — ^Pawub v . Gunn (1838), 
as reported in 1 Am. 200 ; 6 Scott, 280 ; 7 
lu J. 0. P. 206. 

8217. Add. Annotation : — Oonsd. Spencer v. Ash- 
worth Partington. [1925] 1 K.B. 589. 

2224a. Dividend before exerolse of option to 

purchase — ^Payment postponed.] — By a con- 
tract made in Apr. 1922, it was agreed between 
the Iversons interested therein that a business 
forming part of a testator’s estate should bo 
converted into a private co. with a capital 
of £30.000, divided into £20,000 debentures 
bearing interest at 7 per cent. &, 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustees of the will. 
One of the trustees, F.. was appointed 
manager of the co., & was given the option, 
so long as he continued to be both trustc^e 
& manager, of purchasing the whole of the 
debentures St shares at par value. In 
June, 1928, the co. declared a dividend of 
674 per cent, on the ordinary shares for the 
year ending Mar. 81, 1928, to be paid in three 
equal instalments on July 1 St Nov. 1, 1928, 
St Feb. 1, 1929, St the first instalment was 
paid on July 1, 1928. On July 80, 1928, P. 
exercised his option to purchase the whole 
of the shares St debentures for £30,000. At 
that date there was four months’ inter(*sl; 
duo upon the debentures. The purchase 
was completed on Nov. 6, 1928. On a sum- 
mons being taken out to determine tiie rights 
of the parties in the uniiaid instalments of 
the dividend, St tiie debenture interest, as 
between vendors & purchaser : — Held ; ( 1 ) the 
four months’ accrued interest on the 
debentures passed to the purchaser ; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the post- 
ponement of the payment did not operate 
to deprive them of their rights, St therefore 
the remaining instalments belonged to them 
St not to the purchaser. — Be Kidner, 
Kidnbr V. Kidner, [1929] 2 Ch. 121 ; 98 
L. J. Oh. 247 ; 141 L. T. 196. 

2228. Add. Annotation: — Refd. Spencer v. Ash- 
worth Parting^n (1926), 94 L. J. K. B. 447. 

2237. Add. Annotation : — ^Dbtd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. B. 47. 

2244. Add. Annotation: ienerally ^ MeniS, Ijynn 
V. Bamber, [1930] 2 K. B. 72. 


PART 111. SECT. 81. SUB-SECT. 6.— 
A. (b). 

• i. Eetoppd.) — Dominion 

Seouritibs V. Ddnculn, [19291 N. Z. 
L. R. 65.— NJ:. 

PART 111. SECT, as, SUB-SECT. 1. 

ff f. Aoreement Wnding-^oim> 

ptmv eeHOed fo retfuee to rwtAer 
inmver.] — O ntario Jooxxt Club, 
loo. V. MoBridr, [1997] A. C. 916; 
1S7L.T. 761.P.O.— OAR. 

PART m. SECT. 23. SUB-SECT. 2.— A. 

p i. To eomjdu wUh provition to 

fvmieh ataUmeiU of eompm^e *'2ta- 
nkitee ** — Meaning of ** HoMnMea.**] — 
BtrruEB V. Faxrhaix, [1937] 4 D. L. R. 
976 : 61 O. L. R. 305.— CAN. 


PART III. SECrr 23, SUB-SECT. 2.— 

0 i. On faJ^ of traneferee to 

take up eharea.\—-iU Companies Act, 
Re British Petroleums, Ltd. (B.C.), 
[1925] 1 W. R. 236.-^AN. 

di. Repudiation — Lachee of 

purehaaer'e nominee.] — Nesbitt v. 
McCartney (Alta.) (1922), 03 D. L. R. 
93.— CAN. 

PART UL SECT. 23, SUB-SECT. 2.— 
_ 0 . «) III. „ 

•t. IFaiew.h— D oll v. Howard 
(1897), 11 Han. L. R. 577.— CAN. 
PART HI. aECT. 23, SUB-SECT. 2.— 

c. (•) ii. 

m i. ^.t-^BIOE V. Bartoam 

(1912), 22 O, W. R. 182: 3 O. W. N. 
1312 : 3 D. L. R. 868.-^AN. 
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m IL Contract between employer 

A employee.) — In an action oiaimlae 
speoUio ponormanoe of a contract 
for tho ropnrotiase of ahared, In wblob 
the contTMtiuE partiea wore c.ni«lo]rer 
ft employee : — I/eld • ( 1 ) employe 

may prove an agreomenf on tho part 
of the principal ahaiehohtor to repur- 
chase on termination of the employ- 
ment : ft (2) employoe may aieo prove 
an agreement by the prixiolpal share- 
hoider to pay dividends at a minimum 
rate, upon the shares. — Macdonald v. 
8oULiHril9851 2 D. L. K. 926.— CAN. 

m lil. — Rale by vendor fo 

third parly unthovt notice of jrrior our>r- 
mnU]—l»vry v. Rudolph ft 
Buiwi G\ri Co., Adams v. Li sr\i t lo. 
Gas Co (N. 8.), [1929] 4 D L Ji. 

— CAN. 
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ta the trustees on trust to sell it convert & 
to hold the proceeds, after the wife’s death, 
upon trust as to one-third thereof for the said 
fKMi, & as to the remaining two-thirds for the 
other children of testator aUve at testator’s 
death. The residue included shares in the 
CO., some in testator's name, the remainder 
in the name of another as bis wnmitiAA or as 
trustee for him. The will was proved by the 
widow & the son only. They caused these 
shares to be registered in th^ own names 
without qualification, as the arte, of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional tnj^ee of the will ; 
& in order to vest the shares jointly in them 

6 him, aU three executed a transfer. This 
was presented to the co. for reg^tration, but 
registration was refused on the g^und that 
the restrictions on transfer imposed by the 
articles applied: — Held: the transfer could 
be justified under the arts. — Re Hobson, 
Houghton & Oo., [1929] 1 Oh. 800; 98 
L. J. Oh. 140 ; 140 L. T. 496. 

2586b. Right to transfer to another 

member of company. — D klavenne v. Broad- 
HURST (1930), 170 L. T. Jo. 441 : 70 L. Jo. 
866 ; [1930] W. N. 238. 

2698. AM. Annoiaiion: — ^Msntd. Public Trustee 
V. Elder, [1926] Oh. 776. 

2687. AM. Annotation : — Retd. Spencer v, Ash- 
worth Partington, [1926] 1 K. B. 689. 

2646. AM. Anwftaiion : — Refd. Bills Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 461. 

2658. AM. Annoiaiion: — Refd. Wold v. Petre, 
[1920] 1 Oh. 33. 

2661. AM. Amiotation : — ^Mentd. Mason (1628), 

07 L. J. Oh. 321. 

2662. AM. Annotation : — Generally^ Mentd. Spen- 
cer V. Asliworth Partington, [1925] 1 K. B. 689. 

2667a. 'What amounts to sale.V-Stock 

transferred as a security for a floating oalance, 
& under an agreement to continue it trans- 
ferred & re-transferred by & to the creditor 
by way of loan .• a sale.— 'JFa; ®. 

]>BNNI80N (1797), 3 Ves. 662 ; 30 E. R. 1162, 
L. 0. 

-Inno/otion Apld. Langton v. Walto (1868), L. R. 6 Bq. 

16fit 

2669. AM. Annotation Refd. Bills Trustee v. 
Dixon- Johnson, [1924] 2 Oh. 461. 

2689a. Whether mortgagee bound to obtain 

best price.] — Semble : amtgee. of shares is not 
bound to watch the mark^ so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor. — Re McMurdo, Pbnbibld v. 
McMurdo, [1902] 2 Oh. 684 ; 71 L. J. Oh. 
601 ; 86 L. T. 814 ; 50 W. R. 644, O. A. 

2690. AM. Annotation : — QenertUly, Mentd. Ellis 
Trustee v. Dixon-Johnson (1924), 131 L. T. 662. 

2694. AM. An^wtation: — Apld. Weld v. Petre, 
[1029] 1 Oh. 33. 

2708a. No lien eonterred by artloles of assoela* 

tion.]— Bye-laws of applt. bank, made under 


its Aet of ineorporatioa, provided: (44.) 

the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank ” ; (57.) ” the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.” In Nov. 1924, the registered 
holder of two shares assigned ^em in writing 
to Teep, as security for money due; he 
executed no transfer but deposited the share 
oeitiifieate with resp. In May 1926, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from bun, St seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment : — Held : the 
bye-laws gave the bank no lien on the shares 
for the debt to them, St resp. was entitled 
under the assignment to a charge in priority 
to the bank’s i^hts under the execution. — 
Bank of N. T. Buttbbfibld St Son, Ltd. v. 
Gomnsky, [1926] A. 0. 733; 96 L. J. P. O. 
162; 136L. T. 684, P. 0. 

2705. AM. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

2706. AM. Annotation : — Ae to ll) Dlstd. Kirby v. 
Wilkins, [1029] 2 Oh. 444. 

2707. AM. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Oh. 444. 

2715. AM. Annotation : — ^Ezpld. Kirby v. Wilkins, 
[1029] 2 Oh. 444. 

2769. AM. Annoiaiion : — Dlstd. He Buiradon 4c 
Coxlodge Coal t'o., Martin’s Bank v. The Co. 
(1930), 23 B. W. C. 0. 7. 

2798. AM. Annotation: — ^Refd. Re Darwpn 
Pearce, Associated Paper Mills r. Barnes 
(1926), 95 L. J. Oh. 487. 

2798a. For what amount— Shares reissued.]— 

(1) Wliere a ct>. in pursuance of its arts, of 
assocn. has forfeited shares for non-payment 
of moneys duo on allotment 4c calls, 4b the 
arts, provide that notwithstanding forfeitui'e 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the fc^eiture, A the shares are 
subsequently sold St reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bkpey. of the ex- 
shareholder is only entitled to prove for the 
actual loss suffer^, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares Sc the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares 4b release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
— Re Bolton, Ex p. North British Arti- 
ficial Silk, Ltd., [1930] 2 Ch. 48; 99 
L. J. Ch. 209 ; 143 L. T. 426 ; [1929] B. 4b 
C. R. 141. 


PART III. SECT. 24, 8UB-8BCT, 6. 

ffift complete.}^ 
Qllto of ahareo ; — Held : not oomplete 
antU at loaat the tranafen wei« handed 
to the reapootive tnuiatereea.— O om- 
mssiONTO OF Stamps r. Todd, {1984] 

W* Zm lit R* S46*"^NoZ« 


PART HI. SECT. 26, SUB-SECT. 1.— C. 

ab. FroHdulent eanecUoHon by com- 
panv—Har to wtkm — LacAn. )— P at- 
TKRSON r. VVhCAK IRON WORKB. LTD. 
(B. C.), {19291 4 D. L. R. 608.— 6aJI. 


PART HI. SECT. 27, 8UB-SBCT. 6.— A. 

m I. Pfeao/limthiMon.)— H abib 

Rouji T. Staxdard AimnKiuM 8c 
Brass Worbb, Ltd. ( 1986), 1. L. B. 
49 Bom. 715.— DID. 
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8T90* Add, Annotation: — Rtfil. Be Barwen ^ 
Feavoe, Aaaooiaiied Paper Mills v. Barnes 
(1926), 95 L. J. Gh. 497. 

aSOOa. •] — Be Bolton, Ba? p. North 

British Artificial Silk, Ltd., No. 2708a, 
ante. 

2821. Add. Anmdation : — Consd. Re Bolton, Ex p. 
North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 

2922. Add. Annotation : — ^Apld. Be Bolton, Ejt p. 
North British Artificial Silk, Ltd., [1030] 2 
Ch. 48. 

2850. Add CUaUon : — ^19 Mans. 816. 

2864. Add. Annotation : — Refd. Nenschild v. 
British Equatorial Oil Oo., [1926] Ch. 846. 

2856. Add. Annotation .^As to (3) Refd. Kerr v. ! 
Marine Products (1928), 44 T. L. B. 292. 

2879a. .] — (1 ) A private co. was governed 

tly by special arts. & partly by Table A. 
de A, art. 70, fixed the qualification of a 
director as ** the holding of at least one 
share.** Special art. 20 empowered the 
^^ctors to appoint any other ** qualified 
person *’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
mcctmg on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were registered on the following Monday : — 
Held : though before^ their appointment the 
transferees had acquired an absolute right 
to registration, they were not “ qualified 
persons ’* before actual registration, & their 
appointment as directors was invalid. 

(2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & port of the butCmefis 
of which notice was given was the election 
of a director in his place. The rctumg 
director’s re-election was moved ^ at the 
meeting, but the matter, though discussed, 
was not finally dealt with, &> the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director’s re-election was put 
& lost, & another shareholder was proposed 
&> elected in bis place : — Held : as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 


of the retiring director’s re-election or re* 
placem^t was considered, the proceedings 
were in order, ds Table A, art. 82, liad no 
applicatiioti. (3) Sewible: Table A, art. 82, 
only applies to a case where the retirement 
of a dimtor by rotation the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeiU^. — Spencfr v. 
Kennedy, [1926] Oh. 126 ;^L. J. Oh. 240 ; 
134 L. T. 591. 

2889. AnnoUUiomt : — For ** Howard v. Sadler, 
[1896] 1 Q. B. 1 ” read " Howard v. Sadler, 
[1893] 1 Q. B. 1. 

2896«. TVanilsn of shares passed before eleellon— 
Transfers not registered until after eleetlon.] — 

Spencer v. Kennedy, No. 2879a, ante. 

2922. Add. Annoiatione : — Refd. Biddulph St> Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1020), 0r> L. J. Ch. 570. Mentd. 
Brown v. Dagenham IJ. O., [1029] 1 K. B, 
737. 

2944. Add. Annotaiione : — ^Refd. Be City Equitable 
Fire Insoe. (1924), 40 T. L. B. 863; Be Etic, 
[1928] Ch. 861. 

2965a. Remuneration not authorised by general 
meeting.] — Pltf. was a director of deft, co., 
which had adopted Table A with some modi- 
fications, dc at a meeting of the board r sei'vice 
agreement was approved, signed, & scaled 
appointing pltf. “ overseas director ” at a 
salary of £1 ,800 a year. PJtf. proceeded over- 
seas & performed his dulies under ihe 
agreement till dilTerencos arose A he rosigneil. 
Tn an action by pltf, for salary duo under ibe 
agreement ; — Held : ihe agWMunent was ulhu 
vires the board, <V since pltf ’s remuneration 
had nevei been determined by the co, in 
general meoimg, as required by Tabhi A, 
art. 69, he could not recover, but must repay 
to the CO. on their eountorelaim the money 
paid to him under the agreement. — K miih v. 
Marine Products, I/td. (1928), 44 T. Ji. It. 
292. 

2977. Add. Annotation : — ^Refd. Cotter v. National 
Umun of Seamen, [1929] 2 Ch. 68. 

8005. Add. Annotation :^-Oenerallv, Mentd. Per- 
forming Bight Soc. V, Mitchell A Booker 
(Pal&ifl De Danse), [1924] 1 K. B. 762. 

8014. Add. Annotation : -Distd. Williams v. 
Barton, [1927] 2 Oh. 9. 


PART 111. SECT. 28, SUB-SECT. 1.— D. 

e. Add ** varied, 38 O. L. R. 414 . 
83 D. L. R. 487.” 


PART UI. SECT. 88, SUBJECT. 8.~A. 
a. Add '* varied, 9 A. R. SSO.” 


PART III. SECT. 28, SUB-SECT. I 
§d. Shares nai reqmred to be held in 
own Hfpd—How SarboneAtUd ownership 
nseessarv-^Effeel of batnJwwpUy.)r-Ao 
tnsolTont, whoi8x«s1steffedSBaiaember 
of a oo. In Tospeot of abaiei iheretn, la 
tb« holder of the shares ft is the pereon 
who must be taken to he referred to In 
an egreement or an art. which declares 
the Mnnre of the managlny director 
to depend on his being the ” holder 
of sharee.” In this respect thrae is 
a distinction between the words 
** holder ” ft ” holder In his own rteht.” 
—Re CamuEawKU. MorroBS Pnr., Ltd., 
ri9SS]V.L R.d39; fl92S]ArgnaL.B. 
hi.— AU8. 

PART in. SECT. 22, SUB-SEOT. 2.— A. 

2258 il. Direetor oeHnq as 

seereiari/4rettswrer.] — Held : Oos. Act, 


R S. A., 1922 (0 156), Table A, art. 54. 
did not deal with the remuneration^ 
a seoretary-treasurer, performed by 
one who was also a director. — A ndbb- 
SON V. Hxrbbrt Paint ft Vabnisii 
C o., Ltd. (Alta.), 11927J 3 W. W. K. 
809.— CAN. 

2968 HI. OratnUv—’Hot bu 

wav of remuneration for services .) — 
Bye-laws passed by the directors of 
deft, co., ft said to have been eoDflrmed 
by the shareholders at a special general 
meeting, prorldlng for the transfer by 
deft. oo. to Uie tbrw individual defts 
of shares In another oo. as remuneration 
for past servioes as directors ft offlcMWs, 
were attacked in this action by share- 
holders in deft. oo. — Held : there was 
no agreement binding on deft. oo. to 
pay lor the senrioes rendered by toe 
oo-defta. ft toe payment# pro-vided for 
in the bye-laws mart be treated as 

r aUdties. — L umbebs v. Fbete, (12291 
D. L. R. 61 i 83 O. L. R. 190.— CAN. 

PART US. fliCT. 28, SUB-BECT. 3.— 
B. (a). 

e L Ssrviees requtrifur expert 
tedmieol knowledge .] — Where the as 


vices of a director did not fall within 
too scope of tlio ordinary unpaid duties 
of director, but were of a highly 
technical character, ft the proper con- 
duct of toe business required export ft 
teobnloal knowledge which It was not 
easy to obtain: — Held: he was en- 
titled to a reasonable remuneration for 
such services — Dubobt v. Uohis- 
MlXED FEBTILlZKM,_IiTD.. 11924 ] 4 
D. L. R. 241 ; 61 N. B. R. S67.— CAN. 


PART HI. SECT. 2S, SUB-SECT. 8.— C. 
8019 f. Add ” varied, [1902] A C 83.” 


PART III. SECT. 28, SUB-SECT. 4.— A. 
30281. Itight to ad as durectw—JUend- 

anceofmeetfngs^rimiirlionforc^ 

oflrence.l— B oak » , Woods. [19361 t 
D. L. R. 1186 , 36 B 0. R. 456, — CAN. 

8029 1. Bight to act as director — fUght 
to injunction.}— An Injnnetion may bf 
granted on the application of a diroctot 
restraining pltL’s oo-diieotors ft»rn 
wrongfully excluding him from art 
lug se a director.— Sabat ('hanouv 
CBANRAVABTf V. TABAH 
CHATTEBnEB (1924), I. L R 61 Cali 
916.— niD. 


a9i 
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8088. Add* Annotcdion : — Consd. British America 
Nickel Oorpn. v. O’Brien, [1027] A. C. 360. 

8087. Add* AnnotcUion : — ^Mentd. Leeds Industrial 
Co-operative Soc. v. Slack, [1024] A. 0. 851. 

8044. Add, Annotations : — ^Mentd. 1. B. Comrs. 

17. Cornish Mutual Assce. (1024), 41 T. L. R. 
70 ; South Behar Ry. v. I. R. Comrs., [1025] 
A. 0. 470 ; Re Debtor (No. 3 of 1026) (1026), 
135 L. T. 680 ; Dominion Iron Steel Co. t7. 
Invernaim, [1027] W. N. 277 ; Manchester 
Corpn. V. Buttle. [1920] 2 Ch. 800. 

3055a. Tranfer to director of overpayments 

made to vendor by company — Discretionary 
trust for sale.] — Kibby v. Wilkins, No. 2452a, 
ante, j 

3059. Add, Annotaiion : — Apld. Re City Equitable ] 
Fire Insce., [1025] Ch. 407. ! 

3059a. .] — (1 ) The manner in which the 

work of a co. is to bo distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
managers, the accountants, the rest of the 
stair. 

(2) In ascertaining the duties of a director 
of a CO., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances &> consistently with the arts, 
of assocn., distributed between the directors 
& the other officials of the co. 

(3) In discharging those duties, a director 

(a) must act honestly, & (&) must exercise 
such degree of skill & diligence os would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & experience ; in other 
words, he is not liable for mere errors of 
judgment ; (d) he is not bound to give 

continuous attention to the affairs of lijs co. ; 
his duties ai'o of an intermittent nature to be 
perfoimed at peiiodical board meetings. Sc at 
meetings of any committee to which he is 
appointed, & though not bound to attend 
all buch meetings he ought to attend them 
when reasonably able to do so ; 3c (e) in 
respect of all duties which, having regard to 
the exigencies of business Sc the c^s. of 
assocn., may properly be left to some other 
official, be is, in the absence of rounds for . 
suspicion, justified in trusting that official i 
to perform such duties honestly. | 

(4) A director who signs a cheque that i 


appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently applied for that purpose, 
assuming, of course, that the cheque comes 
before mm for sis^ture in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a cheque signed bv him, he should 
satisfy himself that a resolution has been 
passed by the board, or committee of the 
Doard, as the case may be, authorising the 
signature of the cheque ; where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an ag^gate amount, 
but a proper list of the individual cheques, 
mentioning the payee Sc the amount of each, 
should be read out at the board or committee 
meeting Sc subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts, of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
Sc balance sheet to their shareholders. Sc 
before recommending a dividend, directors 
should have a complete Sc detailed list of the 
co.’s assets Sc investments prepared for their 
own use & information. Sc ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distm^ished Sc honour- 
able, nor with the expression of the belief of 
their auditors, however competent Sc trust- 
worthy. 

(7) it is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’b stockbrokers, however respect- 
able Sc responsible they may be, are not proper 
persons to have the custody of its securitiea 


PART III. SECT. 28. BUB-SECT. 4.— B. 

3089 11. .1 — K., In lila lifetime. 

while aoUns in the capacity of managing 
director of a joint atook co., used 
moneys of the co. in commercial 
adventures Sc other Investments for 
his personal gain Sc profit. After IL’s 
death his exors. paid hack to the co. 
the principal money so used, but 
declined to occouut for the profits 
which it. had derived from the use 
thereof ; — Held : as K. was to bo 
regarded as a trustee of the co.'s 
moneys, his executors were liable to 
the oo. in respect of such profits, which, 
or the equivalent interop must be 
paid ovet to the co. — Roaxius Habd- 
, WARS Co. V, Roobrs (P. E. I.) (1918), 
18 £. L. R. 493 ; 10 D. L. R. 


541. —CAN. 
8089 ill. - 


— Sharea aegulred in new 
ahareholder mredor — Paid 


for out of assets of old eompany t’n 
2i<rv<da(ion.)— G hamduer Sc Masset v. 
Irish (1911), 80 O. W. R. 849; 3 
O. W. N. 383 ; 86 O. L. R. 811.— CAN. 


Held : he could not recover ; his 
position as director of the co. inoapaci- 
iated him from engaging as Its solr. — 
Cape Bretont Cold Btorage Co., 
Ltd. V. Rowlikos, 11929J 3 1). L. R. 
577 ; 8. O. R. 605; revg. 119291 2 
D. L. R. 519 ; 60 N. S. R. 460.— CAN. 


d 1. Pltf., who 

was a director Sc vloe-proddent of deft, 
co., acted as its solr., although not 
formally impointed as such, in a great 
number ox matters, & was consulted. 
Sc his advice sought, by his co-direotors 
Sc the offlooro of the co. His co- 
directors were aware of his so acting. 
Sc he was paid substantial amounts on 
account of the legal services rendered 
from time to time. He sued on an 
account for l^pal services rendered ; — 
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PART III. SECT. 88. SUB-8BCT. 4.— 0. 

3058 I. Heasonable diligenee .) — 

In discharging his duties, a director 
must act honestly Sc must exorcise such 
degree of skill Sc dili^noe as would 
amoimt to the reasonablo care which 
an ordinary man might be expected 
to take in the otrenmstanoes in hk own 
behalf. — Gomnd Narayak r. Rang- 
NATU OOPAL <1929), 1. L. R. 54 Bom. 
826. — IND. 
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except on such occasions when, for short 1 
X>eriod8, securities must of necessity be left I 
with them ; but immediately such necessity 
ceases the securities should be lodged In the j 
co.*s strong room or with its bank, or placed ' 
in other proper dc usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 

g roving that he has done so lies upon the 
quidator who alleges it. 

Art. 160 of the co.’s arts, of assocn. 
provided {inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective ofiBces or trusts, or in relation 
thereto, unless the some should happen by 
or through their own wilful neglect or 
default respectively: — Meld: (10) an act, 
or an omisinon to do an act, is wilful whore 
the person who acts, or omits to act, knows , 
what he Is doing A intends to do what he is | 
doing, but if that act or omission amounts . 
to a breach of that person's duty, A there- 
fore to negligence, ho is not a^ty of wilful 
neglect or default unless he wows that he | 
is committing, A intends to commit, a broach | 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty $ (11) the 
immunity afforded by art. 160 was one of ^ 
the terms upon which the directors held 
office in the co., A availed them ns much on i 
a misfeasance summons by the OfficitU 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against ! 
them for negligence ; (12) upon the evidence | 
A in accordance with the principles enun- i 
elated above, none of the resp. directors, ' 
other than the managing director, was liable. 

(13) The measure of the auditor’s re- 
sponsibility depends upon the terms of his | 
engagement. There may be a special con- 
tract defining the duties A liabilities of the , 
auditors. If there is, then that contiact 
governs the question. The arts, will, how- I 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably | 
have taken their duties upon the terms, i 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agr^ment or art. 
of assocn. can remove an imperative or 
statutory duty. 

(14) l^t. 113 does not lay down a rigid 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given A explanations furnished 
to them, so that there is abundant scope for 
discretion. Art. 160 is not in conflict with ^ 
the sect. The onus lies upon the auditors, i 
who would not be excused for total omission 
to comply with any of the requirements of 
the sect., or for ai^ consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. i 

(16) An auditor is not justified in omitting , 
to make personal inspection of securities 
that ate m the custc^y of a person or I 


co. with whom it is not proper that they 
should be left, whenever such pet'ion^ 
inspection is pcaotlcablo. 

(16) When an auditor discovers that 
securities of the co. are not in proper custody, 
it is his duty to require that the matter be 
put right at once, or, if his requiremeut Is 
not complied with, to report the fact to the 
shareholders, A this whether he can or can- 
not make a personal inspection. 

Auditors should not bo content with a 
certificate that securities are in the possession 
of a particular co., firm, or person unless the 
CO., etc., is trustworthy, or, as it is somotimes 
put, respecbiblo, A further is one that in the 
ordinary course of business keeps securities 
for its customers. In all those cases the 
auditor must use Ids judgment. 

Where the auditors did not personally 
inspect the secuiitios of the co. in the hands 
of the stockbrokers of the co., A accepted 
from time to time the certificate of tiie 
brokers that they held large blocks of such 
securities, A did not either insist upon those 
securities being put in proper custody or 
report tlie matter to the shareholders : — 
Held: (17) they committed a broach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly A carefully discharged what 
they conceived to bo the whole of their duty 
to the co., such negligence was not wilful, A 
art 1 50 applied to exonerate them from Ual>ility . 

Whore the auditors after a full investi- 
gation in which they were misled A deceived, 
A their reports to the board suppressed, by 
the chairman of tiio co., (a) described largo 
sums of money left In the hands of tlio co.’s 
stockbrokers A lent to the general rnamigor 
of the CO. OH “ Loans at call or short notice,’* 
Loans ” rir " Cosh at hand A in bank *' ; 
(6) failed to discover that the co.'s stock- 
brokers, in order to reduce thoir indobtodnoss 
to tho co. for tho purposes of the audit, mode 
purchases, on behalf of the co., immodiatoly 
before tho close of the co.’s financial year, 
of Treasury Bills which in fact never came 
into the possession of tlie co. A wore sold 
immediately the new financial year liad 
opened: — Held: (18) they were not guilty 
of any broach of duty os auditors. 

(19) Sect. 216 is a procedure sect, only A 
creates no new or aaditional liability . — lie 
City Equitable Fire iNsunAnoB Oo., Ltd., 
[1926] 1 Oh. 407 ; 94 L. J. Oh. 415 ; 133 
L. T. 620 ; 40 T. L. R. 853 ; [1925] B. A 0. R. 
109, 0. A. 

Annotations : — As to (10) Diltd. He Cltv of London InHce* 
(1925). 41 T. L. II. 621. Oonfd. Its Munton. Muntmt v. 
West, 1^9271 1 Ch. 2fl2 ; lie WiiKlwr Steam Coal Co (1001) 
Ltd.. 11920) 1 Oh. I'il. 

8060a. .]— iZs City Equitable 

Fire Insitranoe Co., Ltd., No. 3069a, ante. 
3062. Add. Annotation : — Apld. He City Equitable 
Fire Insc©., [1926] Ch. 407. 

3063a. Proper A honest performance ol 

duties.] — Be City Equitable Fire Insur- 
ANCB Co., Ltd., No. 3059ci, ante. 

aoeSb. Reliance on chairman— Aocura^ of 

balance-sheet.] — Be City Equitable Fire 
Insurance Co., Ltd., No. 3069a, ante. 

8066. Add. Annotation : — Generally, Mentd. Re Cit v 
Equitable Fire Insce. (1924), 40 T. L. R Sl'b 


8062 i. Standard of dUqenee — 

» eompany*s offieiaU — Where no 
or sunAeion — Examination oj 


1 pony's books .} — Re Looan (H. J ) Co. 

round i (OnL). [1920] 2 D. L. II. 94G , 7 

com- ! C. B. R. 325.— CAN. 
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•. Add ** varied, 38 O. L. K. 4 14 . i3 
D. L. H. 487.” 
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8008. For ** Slgiuitiiio ol ehequM to com- 

pany*! prajudlco read ** SIgiwtiirc of 

elieguef— To company *a prcjndloo ** 

8088a. .] — Re Otty SquitabU! Fraa 

Insttrakob Ck>., liTD., No. 8050a, ante, 

8071. Add, Annotation : — ^Refd. Be City Equitable 
. Fire Insce., [1925] Ch. 407. 

8077. Add, Citation: — previova proeeedinge, sub 
nom. Be Soxjtb Essex Gas Liobt 4e Ooeb 
Go., Ex p, Stbabs (1850), John. 480. 

8105a. Payment of rates due from company— 
Right to stand In place of overseers.] — ^The 
director of a co. m voluntary liquidation 
guaranteed & paid to the overseers ol the 
poor the rates due from the co. before the 
date of the liquidation : — Held : (1) he was 
entitled to stand In the place of the creditor, 
& to use all remedies, dc, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the principal debtor lor the loss sus- 
tained ; (2) in BO far as the payment by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, it would rank in priorltv of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, 8. 209. — Re IiAMPLugh Iron Ore 
C o., [1927] 1 Ch. 308 ; 96 L. J. Ch. 177 ; 136 
L. T. 601 i [1927] B. & C. B. 61. 

8109. Add. Annotation: — Refd. British Insulated 


8100a. .] — Be City Equitabub PniB 

iNSTTBANOB Co., I/TD., No. 8059 a, ante, 

3126a. Adoption of balance sheet — Including 
directors* fees.] — Balance sheets including 
fees duo to dwectors, A signed by directors 
pursuant to Cos. Act, 1908, s. 113, ai'o not 
acknowlodgnicnts of those fees wiiliin Statute 
of l<>aiids Ainondmont Act, 1928 (c. 14). 

After an order for the conii)ulsor\ winding 
up of tlic co. aiipct. put in a proof for £950 
ju respect of directors’ fees. The hquidator 
rejected the jiroof to the extent of £360, 
allowing only £600 on the gi'ound that all 
directors’ fees 'which liad accrued duo more 
ilion six years before the date of the winding- 


up order were barred by Stat. Limitations. 
The directors* fees due to iqipot. appeared 
from bahmee sheets duly signed by two 
directors dc passed by the co. Upon a 
summons taken out by appet. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £360 might be reversed, &> 
that the proCf might be allowed in the full 
sum of £950 : — Held : (1) a board of directors, 
acting as a board, dc passing a resedution 
adopting a balance-sh^t which includes 
directors* fees, does not bind the co. to pay 
those lees ; (2) a balance-sheet so adopted ib 
signed by directors pursuant to Cos. Act, 
1008, B. 113, is not a written promise by the 
co. or its agents to pay the directors’ fees. — 
Re Cousmitf (Barrow), Ltd., [1980] 2 Ch. 
44; 99 L. J. Ch. 423 ; 143 L. T. 423. 

8127a. Mention of duty.] — Be Otty Equit- 

able Fibb Insurance Co., Ltd., No. 8059a, 
ante, 

8128a. Safe custody of company's seoucltles — 
Delegation of duty — Seoiirittee with company’s 
stockbrokersO— Be City Equitablb Fibb 
Insurance do.. Ltd., No. 8059a, ante. 

8142. Add, Annotation: — Generally, Mentd. Be 
City Equitable Fire Insce., [1925] Ch. 407. 

3144. Add. Annotation : — ^Mentd. The Haylo, 
[1929] P. 276. 

31 57a. PresumpUon of autlmrity.]~Plt^. 

M. was a director of both cos. By art. 28 of 
the arts, of deft. co. the directors were 
empowered to “ delegate any of the powers 
for the time being vested in the directors.” 
The arts, also incorporated Table A. M. 
purported to make on behalf of defts. an 
agi’eement 'with pltfs. that in consideration 
of pltfs. advancing a sum of money to the 
P. Co., pltfs. shoidd have the ri^t to sell 
on commission all the fruit imported both by 
defts. &> the P. Co., & that pltfs. should be 
entitled to retain the proceeds of sale of defts.' 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pltfs. 


PART III. SECT. 28. SUB-SECT. 4.— D. 

8076 i. Capaeity to contractr—^StentraX 
rule.] — A director has a right to con- 
tract with the oo. anbjeot to omtedn 
qualifloations involTing oases of mis- 
representation. bad faith or secret 
profits, ft not where ordinary relation 
of employer ft employee exist. The 
ordinary objections to suoli contracts 
do not apply where all the sharoliolden 
were directors, as no question oim arise 
as to directors prejudicing tiie rights 
of the shareholders. — UcaosT v, Homb- 
MmcD FaBniJXRiui. Ltd., [1924] 4 
D. L. B. 841 ; 61 N. B. H. CAN. 

PART III. SECT. 28, SUB-fiBOT. 6.— A. 

8116 i. Exereiae of powers — Control 
by members .} — The dlreotors of a oo. 
constitute its gOTomJiig ft managing 
body, ft except to the extent that their 
powers are expressly restrioted by 
statute or the lurts. of aseoon. or other- 
wiBo, they possess authority to exercise 
au tlio powers of the co., subject to 
^e control ol tbe shareholders. — ^MiD, 
JAd. V. MoEwsif- 
[10261 2 U L. R. 629.-~CAN. 

part 111. SECT. 28. BUB-SECT. 6. — 
C. (a). 

d i. S. P. Re Pacific Coast Coax. 
Minks, Lii). ft Hodokm (H c ). [1926] 


4 D. L. R. 769 ; [1026] 3 W. W. R. 
378.— UAN. 

si. Contract not authorised by all 
dweetors.} — Where L., a director of 
deft, oo , purporting to act on behalf 
of the co.. agreed with pltf. to enter 
into a lease, ft the direotors neither 
authorised L. to enter into tbe agree- 
ment nor expressly raUfled his acuon : 
— Held : the co. w'as not bound by the 
agreement. — Lego ft Co. v. Pbbuibb 
Tonsooo Co, [19201 App. D. 132. — 
8. AF. 

PART III. SECT. 28, SUB-SECT. 6.— 
0. id). 

81321. Necessary forrnalUies.\--~Wher9 
the dlreotors of a oo. had power to 
borrow ft mortgage : — Held : the 
president ft managi^ dlxeotor were, 
by virtue of their oflSoee. primd fads 
proper ofiSoers to exoouto mtges., ft the 
mtge., whioh had the common seal at 
the oo. attached, ft was executed by 
the president ft mcmaglng director was 
properly executed. — C anadian Bank 
or Commbrob V . Smith (1911), 17 
W. L. R. 135 ; 8 Alta. L. R, 299.-^AN. 

3188 il. ^.1 — Where a mtge by 

a CO. had the seal of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, ft of M., 
assistant eecrotary, there being on 
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appointment proved authorising M. 
as an assistant secretary, or otherwise, 
to sign the mtge., or authenticate the 
affixing of the seal: — Sendde: the 
execution was bad. — ^I nnss ft OBurnrH 
V. CAMKBON VALX.BT LAND CO. (B. C.), 
[1919] 1 W. W. R. 762.— CAN. 

8188 i. Mortgage to directors.]— Set 
aside at instance of simple contract 
creditors of the oo. — Nobthxrn 
EX.BCri!B 10 ft MANUrAOTDXUNO OO., LTD. 
V. CO^OVA Minks, Ltd. (1914), 31 
O. L. R. 221 ; 6 O. W. N. 210.— CAN. 

3188 ii. .] — GB1CKN8TRBBT V, 

Pabis Htorauuo Oo. (1874), 21 Or. 
229.— €AN. 

PART IIL SECT. 88, SUB-SECT. 6.— 
C. (•). 

f. Add ** varied. 9 A R. 680.** 

PART 111. SECT. 88. SUB-SECT. 6.— B. 

r I. Muet be with /mR knowledge 

of tnmsociMm.] — ^Hindustan A<»ub- 
anob ft Mutual BxMsrrr Socornr, 
Ltd., Lahorb v. Khaijba Bani^ Ltd., 
Qujbanwala (1927). I. L. R* 9 Lah. 
360.— BID. 

d 1. .1 — Davison o. ViosaeRT’s 

Motobs, Ltd. (1926), 87 C. L. R. 1.— 
AUS. 


requiring ooiiflxniatiioii of the agreement by 
deft. CO., the secretary of defts. wrote a letter 
purporting to confirm the agreement on b^alf 
of defts., 4ki pltls., treating that as a sufficient 
confirmation, made the advance. The 
Mretary had no authority to give such con- 
firmation. Defts. subBequentiy repudiated 
the agreement as made without their 
authority* At the time that they made the 
advance pltfs. had no knowledge of the 
terms of d^ts.* arts, or that they incorporated 
Table A : — Held : whether the agreement 
was to be treated as having been made by 
M. as an ordinary “ directs ” of deft, co., 
OP by the secretary as “ agent,” or by the 
two combined, plus, were not entitled to 
assume that any authority to make it had 
been delegated to them by the boaid, because 
(1) althouid^ a pmrson who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
power of delegation has been exercised & that 
he may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exorcise of such power 
if he did not J^ow of the existence of the 
power at the time that he made the con- 
tract ; (2) there was something so unusual 
in an agreement to apply tlie money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it hod 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. A Uie secretary 
respectively occupied or were held out by the 
co. as occupying. — HouaiiTON A Co. v. 
Nothard, Lowe & Wilt>», llh27j 1 K. li. 
24(1 ; 9(i li. J. K. 11. 2.5 ; 130 li. T. 140. C. \ ; 
offd. 07i other qrouruia^ liy2Sl A. (\ 1, II. ii. 

AnnoitUlona : — Aa to (1) COnid. Kroditbank Cofwcl O. ni b H. 
V. Sehetikon, [1927] 1 K. B. 826. Rdd. hUgfe^tt (Liver- 
pool) t. Barclays Bank (1927). 137 L. T 443 ; Newsholme 
0 . Hoad Transport & General Insoe., [1920] 2 K. B. 3.>6. 

3160. Add. Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68. 

8160a. .]— A CO. is bound in a matter mira 

vires the co. by the unanimous agreement of 
all its corporators. 

If all the individual corporators in fact 
assent to a transaction that is inira vires the 
co., though ultra vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously. — ^P arker A Cooper, 


ToL nc— Oo mp m iw . Ouw S1S7»— SaSTa 

Ifl®. r. Bbadxko, (1626] Oh. 675 ; 96 L. J. Ch. 
23; 136 L. T. 117. 

8162. Add. AnnoUUion: — Oonsd. British America 
Nickel Corpn. v. O’Brien, [1937] A. C. 360. 

8181. Add. Annotation : — ^Msntd. BVdeon v. Famous 
Players Film Oo. (1626), 42 T. L. R. 91. 

8201. Add. Annotation: — Refd. Jte Etic, [1028] 
Ch. 801, ^ 

8216. Add. Annotation: — ^Refd. Parker A Cooper 
V. Reading, [1626] Oh. 976. . 

8281* Add. Annoiaiion : — Reid. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 

8240. Add, Annotations : — Refd. A.-(l. v. Coddard 
(1929), 08 L. J. K. B. 743. Mentd. Wright v. 
Morgan, [1926] A. 0. 788. 

3249. Add. Annotation : — Apld. lie Home A 
Colonial Insce. (1920), 4.5 T. Tj. R. 658. 

8250. Add, Annotation : — As to (2) Retd. Korr v. 
Marine Products (1928), 44 T. U. \i. 292. 

3252. Add. Annoiaiion : — Refd* iie Home A 
Colonial Insce. (1929), 45 T. L. U. 668. 

3257. Add. Annotations : — Apld. Patker A Cooper 
V. Reading A James (1926), 96 L. J. Cb. 23. 
Retd. Kerr p. Marine Products (1928), 44 
T. L. U. 292. 

3250. xidd. \nnotftiion : Consd. iH'ver Bros., 
I.td. r. ih*n (1930), 17 T. L. H. 17. 

8261 . Add. Annotations : — Generally^ Retd. Re Etic, 
[I928J Ch. 801 ; AV Ihuru* tV ('olonial Irisur- 
nnee (V>.. [10301 I i'h 102 Mentd. Re City 
Equitable Fire Insce. (1924), 40 T. L. K. 853. 

3280. Add. Annotation : — Mentd. Re (Jity Equit- 
able Fire Insce. (1924), 40 T. L. R. 863. 

3280a. Directors relying on chairman's assur- 

ance as to value of assets .] — Re (hTY iCqurr- 
ABJiE Film Insurance Co., I/ro , No. 3050a, 
ante. 

8282a. Dividends paid out ot capital.] — Be City 
Equitabus Fuib Insuhanc’M Co., Ia’d., 
No. 3059a, ante. 

3284. Add. Annotation : — As to (3) Apld. Re A 
Debtoi, [1927] I Ch. 410. 

3285. Add. Annotation : — A a to (2) Retd. Re City 
Equitable Fire Insce., [1926] Ch. 407. 

3287. I d(l . . 1 N notation : ( ivnerattij. Retd. Re 1 1 ( urn* 

A Coloniul JuMiiranee (’o, |l930j 1 (’h. 102. 

3291. Add, Annotation : — Apld. Re City Equitable 
Fire Insce., [1926] Ch. 407. 

8305. Add. Annotation : — As to (2) Consd. Kirby 
V. Wilkins, [1929] 2 Ch. 444. 

8827. Add. Annotation : — ^Dlstd. British Thomson- 
Houston Co. V, Sterling Accessories, Same v. 
Crowther A Osborn, [1624] 2 Ch. 33. 

3827a. .] — ^The directors of a co. can- 

not be made liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 


PART III. SECT. 28* SUB-SECT. S.— 
C. (b). 

sm. CcmtmiMfofi.l — CkM. Act, 1208. 
s. 57, does not sutnorise the directow 
to make presents o( the oo.'s capital in 
thegolMofoomRiisalon. Sttcbpiesenta 
are vUra vtres ot the difecton, & re- 
oovemUe by the oo. — W aibakxi, Ltd. 
9. CutavK, [1025] N. Z. L. R. 624.— 
M.Z* 

PART III. SECT. 88* SUB-SECT. 6.— 
B. (d) tt. 

a L SxUnt o/ lioMlOp.l— Deft., 

a dltector of pltf. oo.. in that he bad 
failed in his duty to hand over to the 
CO. certain sbaree* was ordered to 


account to the co. for their value 
as at the date when be received them : 
— Held : such value was not the 
intrlnsio value at the specified date, 
but the value in money which pith oo. 
oould reasonably have obtained on 
the market. A ae pHL oo. had disebarxed 
the emu of proviini that it could have 
obtained the market prioe* the value 
would be fixed at that amount. — 
Robhobon V. Randtontrik Kstatbs 
Gold Mininu Co., Ltd., 11924} App. 1>. 
151.— S.AP. 

part hi. 8BCT^2B, BUB-SBCT. 8.— 

gi. .] — Tito penalty enacted 

395 


aerainst directors of a cr». who par- 
ticipate in the payment of a dividend 
whore the oo is InHoJvout, & whoKjby 
they are made Joint Ir 5r Movorally liable 
to creditors for debts of the oo. then 
existing, is inourrc'd only when they 
knew, or wore hound to know, the 
insolvoncy of the oo at the time the 
dividend was dcjclarod.— SMITH 9. 
Uevokiwok, [1924] 1 1). L. R. 863; 
Q. II. 62 8. O. 270.— OAH. 

sn. Zhvtdefid dieptaing of miirf asst is 
of o/mjw/tv.J— Judkiuent jriveii offainst 
dlrwtors.— T homas v. Oalv, 

ID L. R. 593; 8. O. R. 31 1 - CAN. 
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they are the sole directors & shareholders of 
the infringriTig co. — BRITISH THOMSON- 

Houston Oo. V, Stbruno Accessories, 
JjTD., British Thomson-Houston Oo. v. 
Crowtuer a Osborn, I/td., [1924] 2 Ch. 
83 ; 93 L. J. Ch. 836 ; 131 L. T. 635 ; 40 
T. L. E. 644 : 08 Sol. Jo. 596 ; 41 B. P. C. 
811. 

Annotation : — Apld. Prichard & Ck>nstaiice v. Amata (1024). 

42 R. P. C. 63. 

3327b. — .] — Deft, co., incorporated in 

1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books & publications 
relating thereto, on letter paper described 
thems^ves as “ wholesale manufacturers of i 
Amata Toilet Preparations.” Pltf. co., who ' 
bad for many years distinguished their goods 
by the word ” Amami,” & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction : — Held : there was no evidence 
that dnft. co. had been formed by the other 
two dofts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pltfs. against these defts. personally ; 
the action as against them must be dis- 
missed with costs. — Prichard & Constance 
(Wholesale), Ltd. v. Amata, Ltd. (1924), 
42 R. P. 0. 03. 

3335a. Loan for expenses in connection with 

promotion.] — Adams (Francis), Ltd. v. 
PisiiwiCK (1028), 72 Sol. Jo, 122. 

3347. Add. Annotaiiom : — As to (4) Apld. Be A 
Debtor, [1927] 1 Ch. 410. Consd. Re Btic, 
[1928] Ch. 801. Refd. Be Homo Ac (\)lonial 
Insuranoo (’(»., |I930| 1 (Jli. 102. 

3364. Add. Annotation : — Refd. Ilorwood v. States- 
mau Publishing Co. (1920), 98 L. J. K. B. 
450. 

3376. Add. Annotation : — Refd. A.-O. v. Goddard 
(1929), 08 L. J. K, B. 743. 

3377. Add. Annotation: — As to (1) Refd. Weld v. 
Petre, [1929] 1 Oh. 33. 

3398. Add. Annotation : — As to (2) Refd. Iloughton 
V. Nothard, Ijowe & WUls, [1927] 1 K. B. 246. 

3405. Add. 'Annotaiiom: — ^Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank. [1924] 1 K. B. 776; Houghton r. 
Nothard, Lowe & Wills, [1027] 1 K. B. 246; 
Liggett (lAverpool) v. Barclays Bank, [1928] 

1 K. B. 48. 


3419a. .] — The directors of a co. 

personally guaranteed an overdraft granted 
to the co. by a bank. They subsequently 
passed ‘a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution : — ffeld : the directors were 
” interested ** in the arrangement come to 
with the bank in regard to the issue^ of the 
debentures, & the resolution providing for 
the issue was a nullity. — Victors, L/td. v. 
Linqard, [1027] 1 Ch. 323 ; 96 L. J. Ch. 
132 ; 136 L. T. 476 ; 70 Sol. Jo. 1197. 

3423. Add. Annotation .‘—Reid. Parker & Cooper 
V. Reading, [1926] 

3434. Add. Annotation : — As to (5) Consd. Re 
City Equitable Mre Insce. (1924), 40 T. L. R. 
664. 

3444. Add. Annotation: — As to (1) DIstd. Re 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 

8448. Add. Annotation : — Mentd. Brown v. Dagen- 
ham U. D. C. (1929), 98 L. J. K. B. 665. 

S455a. Re-election of retiring director— Ad- 

journment of meeting.] — Spencer v . Ken- 
nedy, No. 2870a, ante. 

3490. Add. Annotations : — As to (2) Refd. A.-O. v. 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Refd. Rarnsden v. David ShaiTuit A: Sons, 
Jitd. (1930), 36 Com. Cas. 311. Oenerall}/, 
Refd. Harrods, Ltd. v. Lemon (1930), 47 
T. L. R. 97. 

3401a. Effect of voluntary winding-up.] 

— By an agreement in writing made hetw een 
pltf. & deft. eo. pltf. was appointed managing 
diiTctor of the co. for a term of 5| years at a 
li\ed salary. Before the expiration ot that 
period the eo. passed a resolution, w’hieh w'as 
assented to by pltf., for the voluntary w inding 
up of the CO. on th(* gi'oiind that by reason 
its liabilities it could not continue its bu.siness. 
i^ltf. thereupon brought an action chiuning 
damages for repudiation of the agiveinent 
Held : a term could not be implied m the 
agreement that if the eo. should be wound up 
viduntarily & pltf. should vote for that course 
being adopted, ins employment should cease 
so as to disentitle him to damages for breach 
of the agreement. Pltf. was therefore 
entitled to damagi's for breach of the agi‘ee- 
ment. — Fowu.kr v. Commercial Timber (’o., 
Ltd., [1930] 2 K. B. 1 ; 99 L. J. K. B. ,'529 ; 
113 L. T. 391, (\ A. 


PART HI. SECT. 28, SUB-SECT. 6.~> 

F. (f). 

m. For “ 20 W. L. II. 620 ” read 
7 Alta. L. 11. 245 ; 28 W. L. 11. 250.*’ 

b (p. 509) I. Pltfa. eued 

directors of aoo.,alieflrlnEr Uiat j udamente 
reoovered by them were for ** wages duo 
for sorviooB performed for the oo.'* The 
evldenoe showed that pltfs. were hired 
to prospeot for oil wheo eo instructed, 
•Sc thov were not to do anything but 
hold thomsolves in readiness : — ntld : 
the Judgments were not for wages duo 
for sorvloos performed. «s they did 
no luore than wait for tho ohanoe of 
e. Miliar 

(1924). 55 O. L. U. 568.— CAN. 

PART III. SECT. 28. SUB-SECT. 6.— 

G. (a). 

n 1. A’l/ aervant of company — 


Vnaatiafied nturn of rxtcuiioti .] — 
CnowpiCB r. CiiijjAIAX, 11924] 1 

i>. L. n. 849 ; 1 W. W\ R. 374 ; 20 
Alta. L. R. 1.— CAN. 

n 11. .]— When a 

return of nulla bona has been made b> 
tho sheriff without a bono fide attempt 
haring boon made to ascertain whether 
or not tlioro were assets available to 
satisfy tho execution. Sc there wore in 
fact exigible assets suffloleut for that 
purpose, tho return is not such a 
return os is contemplated by Cos. Act. 
1927, 8. 113. — Stkvrns V. Spkvckr 
(Alta.), I1929J 4 I). L. R. 838 ; 3 
W. \V. It 129.— CAN. 

PART III. SECT. 28, SUB-SECT. 

gi, jVol during term of appoUU- 
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tnetU.] — London Finangr Corpn. v. 
Bankino Bkbvicb corpn. (Out.), 
119251 1 D. L. R. 310.— CAN. 

PART III. SECT. 28, SUB-SECT. 0.— C. 

so. Remuneration voted by direetore — 
ValxdUy — Action by shareholder — Onus 
of proof .] — ^When a pltf. complains of 
dlreotors voting a salary & travelling 
expenses to the managing director, he 
must show that their action was ettber 
ultra vires or of a fraudulent oharaoter. 
Sc although It is beyond the powers ox 
directors to vote the salary ft travelling 
expenses, this defect can be remedied 
at a shar^olders* meeting where the 

director is a majority 

shareholder. — Houston v. Victoria 
Maohinkbt Depot, Ltd., 11924] 2 
O. L. R. 657 ; 83 B. G. R. 425.— GAN. 



8492* Add* AnnoicUion .*‘*^Rold* Shuttieworth 
Cox (Maidenhead) (1926), 43 T. L. B. S3. 

8502. Add* AnnoiaiionB : — Consd, Underwood v. j 
Bank of liTerpool, Underwood v. Barclays I 
Bank, [1024] 1 K. B. 776; Houghton u* i 
Nothard, Lowe & Wills, [1927] 1 K. B. 216. 
Reid. Kreditbank Oaasel G. m. b. H. v* 
Schenkera, [1926] 2 K. B. 450. 

8506* Add* Annotation : — GeneraXly^ Reid. Hredit* 
bank Casael G. m. b. H. v. Scheukers. [1926] 2 
K* B. 460. 

8506a. Cheque — Presumption ol 

authority.]— Stewart (Alexandei*) & Son, 
OP Dundee, Ltd. v. Westminster Bank, 
Ltd., [1926] W. N. 128. 

3526. Add. Annotations —Aa to (2) Reid. Cotter 
v* National Union of Seamen, [1020] 2 Ch. 58. 
Generallyt Reid. I. 11. Comrs. v. Pisher’s 
Exors., [1026] A 0. 395. Mentd. British 
America Nickel Corpn. v. O’Brien, [1927] 
A. C. 309. 

3532. Add* AnnoiatUms : — ^Reld. Thomas v* Todd, 
[1926] 2 E. B. 611. Consd. Fowlor r. (’om- 
mercial Timber Co., |1930| 2 K. B. 1. FoUd. 1 
lie CirainoplKjne Bccords, Ltd. (1930), <59 
L. .To. 201. Mentd. Livock v* Pearson (1928), 
33 Com. Cas. 188. 

3540a. Presumption ol authority — Due | 

delegation ol authority.] — Houghton & Co. v. 
Nothard, Lowe & Wills, No. 3167a, ante. ' 

3563. Add. Annotation .-—Reid. The Hayle, [1920] . 
P. 275. ! 

8655. Add* Annotation : — Generally, Mentd. Gian* , 
vill Enthoven v, I. K. Comrs. (1924), 131 
L. T. 818. ' 


VoL OC.— Oomputa. OMm 8492— 366(ta. 

3560. Add* Annotaiions : — Consd. Chibbett v, 
Robinson (1024), 182 L. T. 26. Distd. 
Mudd V* Collins (1025), 133 L. T. 186 ; Reed v* 
Seymour (1927), 11 Tax Cas. 025. Refd. 
Benyon v* Thorpe (1928), 97 L. J. K. B. 705. 
Mentd. Reed v* Seymour (1926), 95 L. J. K. B. 
796. 

3560a. Remuneration by commission — Amount re< 
coverable-How calculated.] -Applt., pltf. iu 
the action, was for many years secn'tarj 
of reap. co. Griginally he received a fixed 
salary per week, but m BUO an agreement 
was made between him 6c one A. H., managing 
dirocLu* of i-esp. co., to the cfTt*<*t that m 
addition to his weekly salary he was to 
receive 10 per cent, on tlu‘ i>alanc(* t»f profits 
after payment of 12| ])er cent, dividend. 
In 1026 applt. quarrelled witli A. S. iV left 
the service of res^is., 6c shortly afterwanls lie 
brought this action for an account of tlie 
sums due to him as commission 6c for pay- 
ment of tlie amount found to he dm>. If 
appeaivil that nearly all th<‘ capitnJ of tin 
resp. co. was Jicld by A. H. 6i his family, 
that he, a.s managing dircchir, had entirt‘ 
contiol of the co.’s business. During applt. ’s 
tenure of ofhee A. S., \Mth the connivance 
nhsi.sUmce oi apj>lt., linbitually afiproprinted 
funds of the co. to )iis own purpo.ses. 
m framing his claim for commission Con- 
tended (i) that the 12] jier cent, dividend 
leleiTcd to in the agrissnent must h<‘ a 
ihvideud subjeet to income-tax ; (n) tliat the 
12 J per cent, dividend must b»‘ limiti'd to an 
amount ivpreseiiting 12 J per cent, on the 
capital of the CD. at tlic date of the agreeimuil 
A had no application to suhscquiuit increases 


PART III. SECT. 28. SUB-SECT. 9.— D. 

•p. Extent of powere .] — Where a 
general manager is chosen from the 
directors & is therefore a managing 
dl^tor, there is an Implioatlon of 
farther & larger authority than In the 
ease of a general manager who U not 
a director ; but when directors appoint 
a ** mana^ng director," they may be 
taken to have ip$o fado delegated to 
him some of their powers as a board 
of directors. — Mid-West Collieries, 
Ltd. V. MoEwcn, [1926] 2 D. L. H. 
629.— CAN. 

8601 V. -1 — ^Persons 

dealing with a managtng director need 
only satisfy themselves that he has the 
power to do what he does, even though 
it be for his personal advantage. — 
Be J. Stanley Wedlock, Ltd., Rx p. 
Royal Bank. [19241 4 D. L. R. 1178 ; 
6 C. B. R. 103.— CAN. 

£ 1. Presumption as to 

borrowing potcer.}— Money was ad- 
vanced by pltf. to F.. a director, & 
not to the oo. F. was in control of the 
co.’s business, but the directors had 
not delegated their borrowing power 
to him : — Held : one director alone 
had no actual authority from the oo. 
to borrow, & pltf. was not entitled to 
assume that the directors had dele- 
gated their borrowing powers to the 
one director who had been left iu full 
control of the business. — ^Mercantile 
Finance Corpn., Ltd. e. Francis & 
Taylor, Ltd., [1929] N. Z. L. R. 731.— 
N.Z. 

sg. Fraud of managino director — 
Secret arrangement far oale of properiu.] 
— Labkll V. Hannah (B. C.) (1906), 
37 S. C. R. 324.— CAN, 

PART III. SECT. 28. SUB-SECT. 10. 

r i. Effect of bpedaw ,} — The 

' > CO. has no authority 

authorlsaMon by tiie 


board to engage solrs. In the co.’h 
business, though there be a bye-law 
giving him a general oversight over the 
business ol the oo. — Br Petrie Manu- 
PACTITRINa Co., Ex p. UUOUES, [1924] 

4 D. L. R. 1308 ; 4 C. B. H. 311.— CAN. 

0 I. Cheque — Unsatisfied iudu- 

ment against company,] — Held: the 
oroditor, to whom the cheque was paid, 
was not prevented from proceeding 
against the president upon it. — W rioiit 
V. RITCHIE, [19251 4 D. L R. 1060 — 
CAN. 

sb. Not a trustee — Js regards funds 
ct securities in his custody.] — Ex p. 
Qmoux. [19261 2 D. L. R. 900: 45 
Can. O^. Cas. 316 : (1925), Q. R. 40 
K. B. 362.— CAN. 

PART III. SECT. 29, SUB-SECT. 1.— A. 

b i. Mining engineer — Com- 

panies Act, 1927, 8. 113.1 — Htevbns v. 
fipENCER (Alta.), [1920J 4 D. L. It. 
838 ; 3 W. W. It. 129.— CAN. 

PART III. SECT, 29. SUB-SECT. 1.— B. 

• I. By president — D<m/Inmition.l 

— ^Where a servant bad been orally 
hired by the president of a co., & his 
servloes had been aooepted for threo 
8c a half years without the president’s 
authority to hire him being qnestioned : 
— Held : tho oo. could not repudiate 
the agreement, on the mere ground that 
it was not formally authorised or 
adopted by bye-lew. — Bloomfield e. 
Monabcb Overall Manufactubino 
Co., Ltd. (No. 2), [1927] 2 W. W. R. 18 : 
[19^7] 3 D. L. ^ 146: affd.* [1927] 

3 W. W. R. 602 ; [1927] 4 D. L. R. 
1137.— CAN. 

PART in. SECT. 29, SUB-SECT. 1.— C. 

sd. By whom fixed — Dvredtns .] — 
The remonecatlon of an officer of a oo. 
must be fixed by the dlrectow, & con- 
not be fixed by tbe shareholders. — i 

897 


Wilson v. VVooLLATr, [1028) 4 D. L. It. 
403 ; 02 O. L. It. 020.— CAN. 

PART in. SECT. 20, SUB-SECT. 1.— D. 

g I, Contracts for purchase 

of sttick.]^ Held : tho co.. In urdur to 
avoid liability, muHt show that I heir 
offiours wore, to tho kuowlodgo of the 
brokers, abuslug their powers Sc giving 
lUrootloos they had no power to give. — 
Ticonderoua I’ULP & Paper C’o, v. 
Cowans, [1925] 4 D. L. R. 1.— CAN. 

g II. — — AyrermerU for nmi* 

shareholders to pain advantages of share- 
holders.]— Held : express authority 
neoessury. — M cLeod v. United Can- 
NICKS, Ltd. (P.K.l.), [1925] 3 D. L. R. 
767.— CAN. 

g 111. CarceUatton of sub- 

scription for stock.] — Held .' express 
authority necessary. — Be Sun Ray 
Mandfaoturinu Co., Kx p. Robhun 
(O nt.), [1925] 1 D. L. R. 176 ; 6 
0. B. R. 308 ; affo * i C. B. It. 697.— 
CAN. 

se. JjiaMlUies — Investigation into 
conduct.}— Act 46. 1926, s. 181 (1). 
is not designed for the purpose of 
enabling tbe ot. to hold a general 
Investigation into the conduct of an 
officer of the oo. 'The examination 
there intended is for the purpose of 
fixing liability in resiiect of a particular 
claim then before the ct. The swt. 
does not create any new liability 
or any new right, but only provides a 
summary mode of enforcing rights 
which would otherwise have been 
enforced by the ordinary procedure 
ot tbe ots. A person cannot therefore 
be held Uablo under tho sect, unless be 
is already liatile to pay a sum of money 
by some principle of ordinary law, or 
by virtue of a special clause of Cos 
Act imposing upon him a particular 
liability. — ZuLVLAND Motor Cr - 
Short, Liquidator, bto. (1028). 49 
N. L. it. 368.— B. AF. 
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of oapjtal ; &i (iii) that for tiie purpose of 
calcxilatiiig his coimnissiQn he was entitled to 
reintiioduoe into the accounts idl the sums 
which had been unlawfully applied for the 
benefit of A. S. personally : — Held : (1) the 
124 per cent* dividend must be a dividend 
subject to income-tax ; the 12^ per cent, 
dividend must be measured on the capital 
as it stood in each year when the accounts 
were made up ; &; in reckoning the amount 
on which commission must be paid no 
account could be taken of the sums which 
ought to have been included in the profits 
but had been misappropriated by A. 8. ; 
(2) altho^h applt. had been guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due to him for work done on 
reaps.’ behalf, & the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty. — IIambden i . Sharratt 
(David) & Sons, Ltd. (1930), 35 C’om. Cas. 
314, II. L. 

Annoiatton : — As to (2) Bsfd. Lover Bios., Ltd v. Bell (1030), 
47 T. L. It. 47. 

8560b. Effect of misconduct. ] — RAMbDEN 

1. Sharratt (David) & Son, Ltd., No. 
35fi0a, ante. 

8565. Add, Annotations : — ^Refd. Swedish Central 
By. V, Thompson, [1024] 2 K, B. 266; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Bscompte de Mulhouse, Banque 
Internationale De Commerce De Petrograd v, 
Goukassow (1924), 40 T. L. B. 8 ’7 ; Todd v. 
Egyptian Delta Land &; Investment Co. 
[10281 1 K. B. 152. Mentd. Bohemian Union 
Bank v. Austrian Property Administrator, 
[1927] 2 Ch. 176; Todd v. Egyptian Delta 
Land & Investment Co. (1027), 96 L. J, K, B. 
664. Mentd. Sunpson v. Maurice’s li)xoi*s. 
(1929), 14 Tax Cas. 680. 

3567a. Presumption of authority — Due delega- 

tion of authority^ — Houghton & Co. v, 
Notuard, Lowe & Wills, No. 3167a, ante, 

8568a. Purchase of goods for company’s 

benefit.] — Levy v. Metropolitan Cab Co. 
(1864), 23 L. T. O. S. 67. 

8578. Add, Annotation : — ^Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K, B. 780. 

8590. Add, Annotation : — ^Refd. Pickford v. 

Quiike, Pickford v, I. B. Comrs. (1927), 138 
L. T. 600. 

8608a. BlUs of exchange drawn by 

branch manager.] — ^The arts, of assocn. of a 
CO. empowered the directors to determine who 


should be esddtled to rign dt Tnak4% draw« 
accept dc indoCTe on the co.’a behalf bills, 
notes, receipts* acceptances, indorsements, 
cheques, etc. The co., whose business was 
t^t of forwarding agents, had a branch at 
Manchester under a branch manager, 0. 
This branch manager, without having in 
fact received Sby authority from tdie co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed ** S.G., 
Manchester manager.” The bills were drawn 
to the order of the co., they were accepted 
by C. dc W. dfc indorsed on behalf of the co. 
” S.C., Manchester manager.” In an action 
on the bills by the holders in due course 
against the co. as drawers : — Held : (1) pltfs. 
were not entitled to act on bills drawn by a 
person in the position of the branch manaTOr ; 
(2) the bills were forgeries under which pltfs. 
could have no title. — ^Kbeditbank Oassel 
O. m. b. H. V. ScHENKERB, [1927] 1 K. B. 826 ; 
90 L. J. K. B. 601; 136 L. T. 710; 43 
T. L. R. 237; 71 Sol. Jo. 141; 32 Com. Cas. 
197, 0. A. 

Anru^ion : — A a to (1) BsUL Liggett (Liverpool) v. Barclays 
Bank, 11928] 1 K. B. 48. 

3618. Add, Annotation : — Bfentd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1926] Ch. 769. 

3662. Add. Annolatxon : — Refd. Re Glyncorrwg 
Colliery Co., Railway Debenture & Geneial 
Trust Co. V. The Co., [1926] Ch. 951. 

8656. Add. Annotation : — Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

36&6a. .]- Tli(* luiuidator in the Minding 

uj) of the F. Assocn. lodged a proof for 
C43fi,192 against tho ostati* t)f H., Mhose 
obtntt* Mas being adinmistei ed for tin* benefit 
of his creditors. The trustee of the estate 
claimed t-o set off Cl 66,796, lepresentmg 
advances to tlie ossoi latioii b> certain banks, 
for M Inch II. had gi\ en lus pei sonal guarantee : 
— Held: as H. had never paid any part of the 
£166,795, the set-off could not be allowed. — 
Re Fenton, Ex p. Fenton Textile Associa- 
tion V. Paton (1930), 99 L. J. Ch. 358 ; 143 
L. T. 273 ; 46 T. L. R. 478 ; 74 Sol. Jo. 387 ; 
[1929] B. & 0. R. 189, C. A. 

8657. Add. Annotation: — Consd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

8661. Add, Annotation: — Consd. Rs City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 

8661a. .] — Rs City Equitable Fire Insur- 

ance Co., Ltd., No. 8059a, ante . 


PART 111. SECT. 29, SUB-SEOT. 2.— 
0. (b). 

q 1. By wta ofaee^ttary-inaawrar,^ 

— HeU.* (1) a aeoreUry-treaeurer, aa 
snob, haa no authority to bind bis oo. ; 
(8) on the Xacta, there was nothing to 
ahow that the authority of the aeoretary • 
treasurer In this case was other or 
more extensive than that of any other 
seoretary. — Mtxrs «. Union Natural 
Qab Oo. (Ip28). 88 O. lu R. 88.-~0AM. 


PART III. SECT. 29, SUB-SECT. 8.--B. 

sk. /Sight to rtmameration — Abaenee 
of hyedaui atdhorisanq paymmt — Actum 
not mai7Uamable--^ompamea Act, 
R. S. M., 1918 (0. 86), S. S8.>-Mbnzik8 

V. Tyndall Quarribs Go. (Man.). 
[19261 4 D. Z. R. 850: [1926] 2 

W. W. 11. 864 —CAN. 


PART 111. SECT. 29, SUB-SECT. 8.— C. 

g 1. — .l—Where the 

manager of a oo., acting in good faith 


under the anthority which be thought 
waa vested in him Sc which could have 
veated In him under the oo.’s arts, of 
assoon , oxeoutes a contract on the 
eo.'s behalf, ft the other party accepts 
him os having authority, the oo. 
is bound by bis aot. — Associatbd 
Qrowsrs of BKmsB Columbia* Ltd. 

V. British Columbia Fruit Land. 
Ltd^1825] 1 D. L. R. 871 : [1925] 1 

W. W. R. 605; 84 B. C. R. 538.— 
CAN. 


S60S i. — By vUar^nreaewUa- 

iumn-~Queatum of OMthority.)— R avkkb 
Plantations. Ltd. v. Bstatb H. 
AbOaT <1827), 48 N. L. R. 174.— S. AP. 


PART Ul. SECT. 89, SUB-SECT. 8.— D, 
si. For judgment against company-^ 
In action orought on manager*a inatruc 
tmna,] — Held: the maniw i not 
liable. — ^P acipio Coast Cc 
Ltd. V. Arbuibnot, [1926] 
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670; [1026] 1 W. W. R 478, 36 
B. d R. 821.— CAN. 

sm. Undue preference 1 — An offleer 
of a oo. wbo grants an undue pcoforenoe 
to himself is gidlty of misfeasance ft 
breach of trust within the meaning 
of Act 46, 1926, s. 184 (1). A part- 
time seoretary Is an cdBoar of the oo. 
within the same sect. — ^Z ululand 
Motor Oo. «. Boswbix, Liquidator, 
rrc. (1928). 49 N. Lu R. 876.— S. AP. 

PART UI. SECT. £9, SUB-SECT. 4.— A. 

an. Contract to appoint on obtaining 
control of company — Condrucium .} — 
PUBDOM V. DOBERTY (Can.). [1629] 3 
D. L. R. 719 ; affg., 33 O. W N. 425.— 
CAN. 


PART IlL SECT. 29, SUB-SECT. 4.— D. 

g 1. 2?e Alpha 

MORTOAQX ft IWBSTBIBirr Co. (1916). 
34 W, L. R. 488 ; 10 W. W. R. 652.— 
CAN. 



Vd. 0 mm 


8MM. bapeetton of M«(iiiltt«i~wlietlMrlii mper 

outtodyO-'-nJBi Cterr Bquitablb Fzbb Insur- 

ANca Oo., l/n>., No. 3059a, onfs. 

3664. Arm^ation ••~*Aefd. Be QH>y Eauitable 
Fire Idm. (1924), 40 T. L. R. 863. 

8666. Add. Amtakdion Apld. Be City Equitable 
Fire Inace., [1926] Ch. 407. 

8668. Add. ArmotaHon : — to (1) Refd. Be City 
Equitable File Inece. (1924), 40 T. L. R. 604. 

8670a. — — Re Cmr Equitablb Firs 
Insdbanob Oo., liTD., No. 8069a, ante. 

3698. Add. Annotaiwn : — As to (2) Oonsd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 T. L. R. 
88 . 

8698. Add. Annotation : — ^Expld. & Distd. Jacobs 
V. Batavia dt Ceneral PlantationB Trust, 
[1924] 2 Oh. 829. 

3702. Add. Annotation : — ^Refd. ShutUeworth v. 
Cox (Maidenhead) (1026), 48 T. L. R. 83. 

3703. Add. Annotation: — Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1926). 43 T. L. R. 83. 

3704. Add. Annotation : — Aa to (2) Refd. Shuttle- 
worth V. Cox (Maidenhead) (1926), 43 T. L. R. 
88 . 

8704a. Interferenoe by court] — ^The power 

to alter or add to the arts, under 1008 Act, 
8. 13 (1), must be exercised, not only in the 
manner required by law, but also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts, is for the benefit of the 
CO. is a question for the shareholders, acting 
bond fide, & not for the ct., & the ct. will not 
interfere with the action of the shareholders 
except on grounds on which it would inter- 
fere with a verdict of a jury. — Shuttleworth 
V. Cox Brothers Sc> Co. (Maidenhead), 
Ltd., [1027] 2 K. B. 0 ; 06 L. J. K. B. 104 t 
136 L. T. 337 ; 43 T. L. R. 83, 0. A. 

3729. Before this case insert “ Compare Corpora- 
tions, Vol. XIII., pp. 339 et aeq.*" 

3734a. Preference shareholders whose 


dlvUmdi ** In anear.'^^Hefd ,* the words 
** in arrear,** in the context in which they 
appeared in a oo/s arts, of assoon., did not 
cover the non-Myment of a non-oumolative 
preference dividend payable out of the 
profits of each year, 6c not paid because there 
were no profits avidlabie for the dividend. — 
CoULSoN V. Austin Motor Co., I/td. (1927), 
48 T. li. R. 493. 

8736. Add. Citation .-—IS Mans. 316. 

3753. Add. Annotation : — Oenerally, Refd. Cotter 
V. National Union of Seamen, [1920] 2 Ch. 68. 

3756. Add. Annotation Mentd. (Hlbert v. Gilbert 
& Rougher (1927), 96 L. J. P. 137. 

3770. Add. Annotation : — Refd. Sliuttlcworth v. 
Cox (Maidenhead) (1926), 43 T. J^. R. 83. 

3771. Add, Annotation : — Refd. Slmttlewurth v. 
Cox (Maidenhead) (1920), 43 T. L. B. 83. 

8771a. Shareholder with no registered address — 
No address in United Kingdom for service of 
notices.] — Dickson v. Halesowen 
Co., [1928] W. N. 33. 

3775. Add. Annotation : — Aa to (2) Apld. Wall 
Exchange Investment Corpn., [1926] Oli. 113. 

3779. Add. Annotation : — Expld. & Apld. Parker 
& Cooper V. Reading, [1926] Clu 075. 

3737a. .] — ^Wall v% Exchanob 

Investment Corpn., No. 3811a, poat. 

3802. Add. Annotation Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 

3803a. - — - Although proxy given. ] Ity one 

of the aits, of a eo., “A Ki\<n iti 

aecoidanec^ \vith the tiTinn ol an itmtiMiinent 
ot proxy will be \ali(i notwithHiandinK the 
jm'vious death nl th(‘ piin< ipal <n rev oration 
ofthe piox> ortiansfe 

ol vvhieh the \o(<* ih givtn, pioviUed no 
intiniation in wilting Ch* death, i<‘VtM*at ion 
Ol tiansfer hliall hav(‘ he«‘n lereiviMt at the 
olllce b(‘jojt“ the meeting”. lleUI : the 
ohje« I of the aitii le was not to pi<*chid<‘ a 

i shareholiler who hail given a valid pio\y 


PART III. SECT. 30. SUB-SECT. 2.— 
C. (b) fi. 

•p. RiahU of members — Forcing ad‘ 
dittonal shares on dusenivng member. \ 
— ^Aa art. of aasocn. of a co. provldiug 
that the directors might require a 
Bhar^older to take up addittonai shares 
m a oertalQ ratio was altered bp a 
resolution of the madority of the share- 
holders, applt. (inter alios) dissenUiiff. 
The alteration struck out the words 
** three shares for every 360 lb. of batter 
fat** supplied by a member ft substituted 
“ one share for every 60 Ib. of butter- 
fat.*’ Applt. was called upon to take 
op additional ahaies in aooordaooe with 
the alteration, but refused to do so : — 
Held ; the art. was not one that could 
be amended under Con. Aet, 1908,s.l22, 
so as to foroe additional shams on a 
dissenting member, & applt. was not 
bound by the alteratkm ofafeoted to.— 
Macdonald v. Normanby Co-oprba- 
TIVB Dairt Faotobt Co.. Ltd., [ 1923] 
H. Z. L. R. 122.— M.Z. 

8S08 1. AUeratton a fireacA of eon- 
trad.y—A shareholder in a oo. must be 
taken to know that one of the incidents 
of membomhip of a oo. is that the oo. 
may, by adopttng the sropor method, 
bond fide alter Its araoles in a way 
whieh may preiudiolally affect hu 
intemat. R provided that the altera- 
tion in the article ia not tooonaiatHnt 
with the ohjeota set otit in the memo- 
mndum of aesocijatton, R is bond fide 
mmOm fn the internet of the oo.. the 
ehamholder would be hound by each 
an alteration. 


A oo. cannot commit a breach of I 
contract by aiterinfr its articles. — i 
H-i-i Chandana Jooa Dbva r. UiN* ' 

DUBTAN CO-OPBRATIVK I.VSUBANCIC 

Hocibtt, Ltd. (1924), ILK 62 Calc. 
939.— IND. 

PART 111. SECT. 80. SUB-SECT. 8.— 
B. (f). 

e I. .1 — ^A aliareholder, who Is 

present at a meetlnsr of shareholders, 
can waive his right to be given notice 
of the intention to move a special 
resolution ; the giving notice of such 
Intentkm Is only prescribed In order 
to give aharehoiders time to consider 
the matter . — Re Ezcsl Footwear Co., 
Ex_p. Nova Sootla Trust (}u^ [1923] 

8 D. L. R. 218 : 56 N. B. R. 196 ; 

8 a B. R. 748.— CAN. 

PART III. SEOT. 80, SUB-SECT. 3.— 
D. (b). 

1 . NeeessUvfar gucrum at commence- 
^ - wflnp.]— At the 

hliA laaiiMl MhfiMwt 

. . - aerate the meeting, but 

some the ahaorehoiders withdrew 
ft at the time of the vothw there was 
no longer a quorum : — Hdd: meeUngs 
of shareholdine are to be governed by 
the same rulm aa to quorum ft pro- 
cedure aa apply to parliamentary ft 
municipal bodiea exoqpt where the 
statute or bye-laws otberwiae provide ; 
ft the •harrimldece' meeting therefore 
wae a nulli^ falling tor want of a 
quorum, ft the bye-laws wem not 
properly passed. — LuifBERa v. Fnm, 


119291 1 D. h. It 61 : 61 (). L. R 190, 

—CAN. ^ 

PART 111. SECT. 30. SUB-SECT. 8.— 

D. (o). 

3786 li. To mvr rusting voir— 

For what purposes to be exercised.}^ 
Re Ciri/JEN’H Of>AL ft Fohwaudino Oo. 
(Out ), U927J 4 D. li. K. 276.— CAN. 

PART III. SECT. 80. SUB-SECT. 3.— 

D. (d) 1. 

3801 1. Intereated directors 

df shardiobiers .) — Dtreotors ft other 
shareholders. Implicated in a breach 
ot trust with respect to the co.'s pro- 
pel ty, are not entitled to use their 
votes at a general meeting, oallod for 
the purpose of deciding whether ibu 
co.’s name bo retained as pltf. or 
struck out in an action begun in the 
name of the co. ft in that of a share 
holder suing on ^iMhalf of hlnist If ft 

SUCH nreacu . — lkavkvh « \ anava 
National Fire Inhuranol CJo, «. 

UHEAT WEHT PBRMAIN Ii.-i J LOAV CO. 

(Man.), [1927] 3 W. W. It. 486. 

ST. Neeestnly for conrurrenee of joint 
shareholders. I— Joint holders of shares 
must concur in voting upon them unless 
the bye-laws of the eo. otherwise pro- 
vide. Defts. were not entitled to voh' 
upon shares held by them as trustA-cs 
jointly with other pemons, who were 
not present or assenting. — Li mh) f 

FRsnx, [19291 1 D. L. It { 

0. L. li. 190.— CAN. 



Cases 8808 ft— aSMb. Engush and Empire Digest Supplement, 


from voting in person but to protect the co. 
from any liability to inquire whether a 
proxy validly used had been revoked or not. 
&>, in the absence of any special contract 
between a shareholder & the co. expressly 
excluding the right to vote in person where 
a valid proxy has boon ^ven, the right of 
the shareholder to vote in person is para- 
mount to the right of the proxy.— OousiNs 
i>. International Brick Co., Ittd. (1930), 
47 T. L. R. 93. 

8811. Add. Annotation: — ^Apld. Wall v. Exchange 
Investment Oorpn., [1926] Oh. 143. 

8811a. Whether decision of chair- 

man final.] — ^An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether given 
in person or by proxy, not disallowed at any 
meeting should bo deemed valid for all pur- 
poses : — Held : the decision of the cliain^n, 
who, in the bond fide exorcise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not bo reviewed by the ct. — Wall v. 
Exchange Investment Oorpn., [1920] Ch. 
14.3 i 95 L. J. Ch. 132 ; 134 L. T. 399, 0. A. 

8826. A(M. 'Annotation : — Gonsd. Neuschild v, 
British Equatorial OU Co., [1925] Oh. 346. 

8841a. Revocation of proxy received after 

commencement of meeting but before poll 
taken — Vote valid.] — Spiij:.e < v. Mayo ] 
(Rhodesia) Development Co. (1908), Ltd., 
[1920] W. N. 78. 

Annotation : FoUd. t’oumna r. Intornutionul liiiek ( o. 
(lO.HO), 17 T. L. Jl. U.J. 

8847a. Vote valid unless disallowed at 

meeting — Whether decision of chairman 
final.] — Wall v. Exchange Investment 
Oorpn., No. 3811a, ante. 

3847b. Right of member to vote although proxy 
given. I— Coi siNs r. Intpunational Brkiv 
Co , hTD., No, 3S03a, ante. 

3874. Add. Annotation : — Refd. lie Darwen & 
Pearcp, Associatc'd Papor MHls v. Barnes 
(1920), 95 L. .1. Oh. 487. 

8874a. Adjournment of second meeting 

to date more than month from date of first 
meeting.] — Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 


the adjourned meeting, they are valid within 
1908 Act, B. 69 (2). — ^Neuschild v. British 
Equatorial On. Co., [1926] 1 Ch. 346 ; 94 
L. J. Oh. 201 ; 133 L. T. 227 ; 41 T. L. R. 
414 ; 69 Sol. Jo. 446. 

8878. Before this case insert V Compare Corpora- 
tions. Vol. XIII., p. 346.” 

3880. Add. Annotaiiona : — Aa to {1) Gonsd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. 58. 
Refd. Cox V. National Union of Foundry 
Workers of Great Britain & Ireland (1028), 
44 T. L. R. 346. 

3881a. .] — Spillerv. Mayo (Rhodesia) 

Development Co. (1908)^, Ltd., [1926] W. N. 
78. 

Annotation ; — Refd. Coiisijas v. luiernational Brick Co. 

(19 JO), 47 T. L. R. 03. 

8882. Add. Annotation: — Refd. Neuschild v. 
British Equatorial Oil Co., [1926] Ch. 346. 

8882a. Re-election of retiring director.] 

— Spencer v. Kennedy, No. 2879a, ante. 

3890. Add. Annotation: — Gonsd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

8917. Add. Annotation : — Aa to (2) Refd. Glanvill, 
Enthovenv. I. R. Comrs. (1924), 181 L. T. 818. 

3925. Add. Annotation : — Gonsd. R. v. Cory, [1927] 
1 K. B. 810. 

8934a. Locality of debt created.] — ^A British co. 
held shares in another British co. which had 
its head office & board of directors in 
Australia, though it had a Ijondon committee 
for registering transfers of shai'es & issuing 
certificates. The co. liaving declared a 
dividend : — Held : as the co. holding the 
shares was resident in England & the local 

, habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate in England. — Pass v. British 
Tobacco Co. (Australia), Ltd. (1920), 42 
T. L. R. 771 ; aub nom. London & South 
American Investment Trust, Ltd. v. 
British Tobacco Co. (Australia), Ltd., 
[1927] 1 Ch. 107; 96 L. J. Ch. 68; 136 L. T. 
436; 70 Sol. Jo. 1024. 

3934b. Every payment other than authorised re- 
duction of capital.] — A* limited co. not m 
liquidation can make no payment by way of 
return of capital to its shareholders except 
as a step m an authorised reduction of capital. 
Any other distribution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
— Hill (R. A.) v. Permanent Trustee Co. 
OF New South Wales, Ltd., [1930] A. C. 


PART III. SECT, so, SUB-SECT. 8.— 
D. (d) lU. 

St. No amendment of vote — After 
vote ca«I. I— Barbki^ etc. v. New 
Zealand Sounds hydro Elbctrio 
CONOBSSIONB, Ltd.. [1927] N. Z. L. R. 
689.— N.Z 


sv. Hoio demanded — Demand hy 
specified number of members — Proxies 
not included.} — Cos. Act. 1802, s. 48 (3). 
provides that a depiand tor a poll of 
members of a oo. most be made by at 
least two members : — Held : a demand 
by a member personally present & 
holding proxies tor two other 
members not personally present was 
not a demand within this sect . — Ite 
Rhodesian MANUFAcrruRiNO Co., Ltd., 
[10271 S. A. S. R. 310.— AUS. 


PART III. SECT. SO, SUB-SECT. 3.— O. 

3807 I. When court xeiU interfere — 
To summon meeting.} — If on an 
application to strike out the name of a 
oo. ^hioh has been used as pllt. with- 
out authority, there is any roasonablo 
doubt as to the wishes of the share- 
holders, the ot. baa power to order the 
direotors to summon forthwith a 
general meeting of the shareholders 
to asoorUin their wishes. — Leavens 
V. Qrbat West Permanent Loan 
Co., [10271 8. W. W. R. 606 ; 36 Man. 
L. K. 606.— UAN. 

PART Ilf. SECT. 30, SUB-SECT. 7.— A. 

sa. Musi apply ratecMy to cdl share- 
holders of scone class.}— It is of the 
essence of a divldeud that It shall apply 
ratoably to all shareholders of the same 
class.— I'KicEviLLB Fox Co. «. Jordan, 
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[1920] 3 D. L. R. 007 ; 64 O. L. R. 
172.— CAN. 

PART 111. SECT. 80, SUB-SECT. 7.— B. 

3936 ii. Resolution suffleient— 

Bye-law unneeessary .} — James v . 
Braver Consolidated Mines, Ltd., 
[1927] 3 D. L. R. 163 ; 60 O. L. R. 
420.— CAN. 


PART III. SECT. 30, SUB-SECT. 7.— 
D. (a). 

sb. General rule .} — ^A oo. cannot 
realise its entire assets ft, having 
set aside an amount to its nominal 
canltal ft dlsohanced Its UabllltloB. 
divide the surplus aa Income or profits 
under the guise of declaring a dividend. 
— Davison v . King, (10S6J N. I. 1. — 
IR. 
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720 ; 6ub nom. Re Hill (Richard). Hill t*. ' 
Permanent Trustee Co. op New Soi’th 
Wales, 99 L. J. P. O. 191, P. C. 

3946. Add. A nnoiation : — Mentd. Re Homo & 
Colonial insurance Co., [1930 1 1 Ch. 102. 

3047. Add. Annoiaiion: — ^Mentd. Weld v. Petre, 
[1929] 1 Ch. 33. 

8948. Add. Annotation: — Reid. Re A Debtor, 
[1927] 1 Ch. 410. 

8964. Add. Annoiaiion: — ^Mentd. Re City Bquit* 
able Firo Insce. (1924), 40 T. L. R. 004. 

3969a. Arrears ot dividend — ^Distribution.] — The 
memorandum of assocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumu^ttive dividend not exceeding 

5 per cent, per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts, of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shai*es, the net profits of the co., 
after providing for a reserve fund ^ for 
depreciation, “ shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 

6 per cent, per annum. The surplus of th(‘ 
net profits of the co. after payment of such 
dividends Ac the amount necessary to make 
up dividends for post years to the rate of 
6 per cent, per annum shall be applied ” 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1004 to 1917 no dividend was 
paid on the ordinary shares, & it wits only 
since 1923 that a full dividend of 5 per cent, 
had been paid. There were now profits , 
available for payment of arrears of dividend, 
after payment of the dividend for the current 1 
year, but not sufficient to pay the w'hole , 
of the arrears : — Held : the fund available ' 
should be distributed ratably among the 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively. — 
First Garden City v. BoNHAM-CAitTEii, 
[1928] Ch. 63 ; 97 L. J. Ch. 52 ; 138 L. T. 
222. 

3966. Add. JtnwUition : -Dlstd. Re Ilvde, ll.vdi* i 
V. Rryce (1930), 74 Sol. Jo. 107. 

3984. Add. Annotations : — Consd. Re Spelr, Holt 
V. Speir, [1924] 1 Ch. 369; I. R. Comrs. v. 
Fisher’s Bxors., [1926] A. C. 396. FoUd. 
I. R. Comrs. t?. Wright (1926), 95 L. J. K. B. 


082 ; Re Taylor, Waters v. Taylor, [1920] Ch. 
923. Dlstd. Re Bates, Mountain v. Bates, 
[1028] Ch. 682 ; Parker v. Chapman (1928), 
138 L. T. 729; Hill (H. A.) r. IVnuanent 
Tx'ustoe Co. of New South Wales, j 19.30] A.(\ 
720. Retd. I. R. Comrs. v. Burrell, [1924] 2 

K. B. 62 ; I. R. Ck}mr8. v. Doncaster (1924), 
93 L. J. K. B. 838 ; Re RaUways Act, 1921, 
Re Standard Charges Schedule (1925), 94 

L. J. K. B. 364. 

S988a. .] — Tiiornycroft (J. I.) & Co., 

Ltd. V. Tuorntcroft (1927), 44 T. L. R. 9. 
3990. Add. A/tnotalion: — Refd. Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. Ij. R. 
771. 


3991. Add. Annotation : — Consd. Oollaroy Co. v. 
Gifford, [1028] Oh. 144. 

3992. Add. Annotation: — Consd. Collaroy Co. t?. 
Oiffard, [1928] Ch. 144. 

3993. Add. Auno/o/ion .-—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 141. 

3994. Add. Annotation :-~CoDad. First Garden 
City r. Bonham-Cartor, |1928] Ch. 63. 

4007. Add. Annofofion .* — ^Mentd. Re City Equit- 
able Fire Insce., [1925] Cli. 407. 

4016a. Application of profits In reduc- 

tion of adverse balance.] \ eo. iMsu»*d ludeH 
whieli eiililleil the tu e (ivod 

Minounl p»*r cent. A: au additional share m 

th<‘ “ proiiis avadablo for ili\ ulctnl ” ; 
//f/d: the duoetors wore <‘iddh‘d fo apply 
the whole of the ])rohtK of an> one >«*ar. aflei 
pavint'fd «>f file liv<*d amount per M‘nt. to the 
iiofehohlers, in ieduetn»n of fla* a<lverse 
balances ot j>revious >(‘arH, ik the iioliOiohieiM 
were md entitled to ilami a shale m sueh 
profits. L(»n<i A( itfi Ihu.’ss, r. ()i»ii\MS 

Pkkss, Ltd., j I03fi| 2 Ch. 190 , 99 J.. .1. Ch. 
179; 113 L. T. 502. 


4017. idd. Atnudalion : -Refd. Long Vcie Cress 
r. Odhams Cress, 11930) 2 Ch. 190. 

4019. Add. Citation .-—93 L. J. Ch. 49. 

4020. Add. Annotations: — As to (V) Refd. I. K. 
Comrs. V. Fisher’s Jfixors., [I92tl| A. -{J};* • 
(3otter V. National Union of Seamen, [1929] 
2 Cli. 68. As to (2) Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. O. 309. 

4021. 4df/. innotdtton : Folld. Long Acre Press 

i> lui'mioin, uiu 


4023a. Writing back to praflt account- 

profits written off In excess of requirements.] 
— A CO. which applies Its profits In writing 
off a corresponding amount of the value of 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 


PART III. SECT. 80, SUB-SECT. 7.— 
G. (•). 

ai. Valid .] — ^A oo. purported 

to allot ualssuod sbares to a director 
In consideration of Ills servioes to the 
CO. .* there belns a surplus 
available for distzlbuUon by way ot 
dlHdend among the shareholders, ft 
was open to the oo. to deal with the 
surplus as they thought fit, Sc the shares 
were validly Issued . — Re Dorbk- 
WBK 08 , Lrn.. (1924] 3 D. L. R. 118 ; 

O. L. R. 413.— CAN. 

fl. Allotment of sAores held in another 

IL iTb. 163 : 60 O. L. K. 4^0.— CAN. 

PART III. SECT. 80, SUB-SECT. 7.— I. 
3991 I. Jdghte of ehareMdore of 
JA. 


cwnvlaivve preference eharee-— Company 
in luiu%daUon.}~Re Nkw Zkmno 
IIarowarb Co., l/tv., (19201 N. 2. 
L. IL 76.--N.Z. 

sh. Undeclared dividendr—WheOier 
liabUiiv of c(mpanv---Contr(Kt for sots 
of eharee.] — F. gave an option to 
purchase a block of common shares of 
a company, which purchase would 
Irfve the purchaser control of ^e co. 
The optionee require that F . furnish 
an ac(‘ountant'8 statismeut showing the 
company’s assets Sc liabilities A: 

Sc loss to Aug. 31, 1926, Sc an afflrlarlt 
that the co.’s UabUltlcs would not 
exceed the amount shown hr such 
statement. A statement Sc affidavit 
wore furnished, 8c the aoceptunce of 
the option was expressed to be baaed on . 
said statement. Freferenoe shores bad I 
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been Issued by the oo, cop -participating 
Sc non-asseasable, entitling the holders 
thereof to a first, fixed, cumulativo 
dividend of 8 per cent, per annum : — 
Held: onmulative 

ferenoo shares, to Aug. 31 . I9<b. 
undeclared Sc unpaid, constituted a 
liability of the co. within the moaning 

of the contract, & should J^ve been 

Included as such 

— -FAIBHAI.L V. J3t7Tr.KR, jlU28) 3 
D. L. it. 101 ; [1928] S. C. it. 369. — 

CAN. 

sk. RiuM to participatr in nroftn m 
ext* He ojf fixed prrfrrenlwl dimdnnl 
(UsVfdrnHvm of r/,orfrr 1 - i' VM'' w < 

sin.i. < o. Oh Canada, Ltd .H 
1). L. IS. 879 ; 64 O. L. it. <-'7 CAN. 
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has pot finally & unreaerredly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 
proper requirements. — Stapley v. Bead 
Brothers, I/TD., [1924] 2 Oh. 1 ; 93 L. J. Oh. 
613 ; 131 L. T. 629 ; 40 T. L. B. 442 ; 68 
Sol. Jo. 619. 

Annotation Retd. Loiifr Acre Press v. Odhams l^ress, Ltd.. 

11030] 2 Ch. 106. 

4026. Add. Annotations : — ^Rsfd. Parker & Oocmor 
V. Beading dt James (1926), 96 L. J. Ch. 23'; 
Kerr 17. Marine Products (1928), 44 T. L. B.292. 
4028. Add. Annotation: — ^Mentd. Messager i;. 

British Broadcasting Co., [1927] 2 K. B. 643. 
4035. Add. Annotation : — ^Refd. Deuchar v. Gas 
light & Coke Co., [1924] 2 Oh. 426. 

4087. Add. Annoiationa : — ^Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426 j A.-G. 
V. Leeds Corpn., [1029] 2 Ch. 291. 

4087b. .] — Parker & Cooper, Ia'd. v. Bead- 

ing, No. 3160a, ante. 

4046. Add. Annotation : — Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 441. 

4048. A dd. A nnoiation : — Distd. Kirby v. Wilkins, 
[1029] 2 Ch. 444. 

4060a. Under agreement — To repurchase 

shares — Allotted in consideration of advance 
to company — Lender requiring repayment of 
loan.] — Pltf., with the view to assist his son- 
in-ldw in obtaining the appointment of 
business manager of a limited o. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
CO. & defts. to advance to the co. a sum of 
£1 ,600 by the purchase of 1,600 £1 preference 
shares of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor by accepting billa drawn 
by pltf. I & in that arrangement the two 
defts. joined as sureties guaranteeing the 
duo performance by the co. of its part of 
the agreement. Pltf., accordingly, a^anced 
£1,600 to the co., A accepted tracers from 
the CO. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the managership, pltf. in | 

PART 111. SECT. SI, SUB-SECT. 2.— B. 

n I. .] — Ro iNiuo Snou Co., 

J19241 i V. L. 11. 025 ; 6 O. B. H. 167.— 

40*61 ii. .] — It Is not ttttro vtrea 

a oo. to reoelve a transfer of Its shares 
to itself in oomproxuise of an action. 

At least the oo. is estopped from settlnir 
up such a plea after takinsthe henem 
of the compromise. — JR« K J. LaNu. 

Ltd., Kxp. MiLuoAN, [1024] 1 D. L. K. 

269 ; 4 cC B. R. 808.— CAN. 

4061 iii. ,1 — Knbchtsl Moron 

Ltd. «. Wordbn (Sask.), [1923] 

8 1). L. R. 839; [1923J 2 W. W. II. 

164. — CAN. 


puiauamce of a power in that behalf contained 
therein gave the co. notice to terminate the 
agreement fis required the co. to procure the 
repurchase of tiie shares A to accept his bills 
for £1,500 ; but the co, refused to comply 
with those requirements A denied liability 
under the agreement on the ground that the 
performance of it would involve a purchase 
by the co. of its own shares, & would there- 
fore he tUtra vires A iUegid. In an action 
against defts. under their guarantees : — 
•HM: the agreement, having been entered 
into between the parties in good faith & in 
the honest belief that it was intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, tdfra 
vtrM the co. & therefore unenforceable could 
not be maintained ; A pltf. was entitled to 
judgment for £1,600 with interest. — Garrard 
V. Jaxbb, [1925] 1 Ch. 616 ; 94 L. J. Ch. 
234 ; 133 L. T. 261 ; 69 Sol. Jo. 622. 

4064a. Guarantee of payment by French firm 

to French Treasury.] — Kepublic of France 
(Minister of Finance) r. Perry & Co. 
(Bow), l.TD. (1929), 73 Sol. Jo. 268. 

4072a. Subscribing towards costs of litigation 

between members — Company for protection 
of Interests of medical practitioners.] — 
Bloxham V. Medical Defence Union, Ltd. 
(1894), 10 T. L. B. 384 ; 38 Sol. Jo. 288, C. A. 

4074. After this case for “ Remuneration of 

directors.] ** read ** Remuneration — Of 

directors.] ** 

4080. Add. Annotation : — ^Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 

4087. Add. Annotation: — Refd. British America 
Nickel Oorpn. v. O’Brien, [1927] A. C. 369. 

4094. Add, Annotations : — Consd. Kreditbank 
Cassol G. m. b. H. v. Schenkers, [1927] 1 
K. B. 826. Refd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills. [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 48. 

4096a. .] — Deft, bank negligently & in breach 

of the imitructions given by their customer, 
pltf. CO., paid cheques drawn on the co.’s 
account signed bv one director only : 
Held : the bank being put on inquiry & 
being negligent, as the jury found, were not 


inv€«immta — No right to registration of i 
mortgage chaTgt.}--TU Mutual In- I 
VESTMENTS. Lti>., [19241 4 D. L. B. 
" 89.— CAN. 


1070 ; 60 O. L. R. 89.- 


PART IIL SECT. 81. SUB-SECT. 2.— I. 

D i. .1 — Whore a co. asuiirnnd 

money to soouro imyment of a debt 
o\vi^ to the assignee by another oo., 
with which tho assignor oo. liad no 
prior or oontemporanooiis agroement : 
— Held : tho oo ’s memorandum of 
asboon. gave it no such power. — 
Abbotsfokd Lumber Co. v. Stevkn- 
80V^(1925^] 4 D.^L^^H. 660 ; [1925J 3 


. 451.— CAN. 


PART III. SECT. 81, SUB-SECT. 2.— K. 

•h. Power hniikd U> negotiation of 


PART HI. SECT. 81, SUB-SECT. 8.— C. 

4088 ill, .1— Be Paoifio 

Coast Coal Mines, Ltd. & Hodqrs 
m. C.JL [1920] 4 D. L. R. 759 ; [1926] 
3 W. W. R. 878.— CAN. 


PART III. SECT. 81. SUB-SECT. 8.— D. 

4094 i. PresumptUm that powers 
properly exereieed.] — ^The president ft 
manager of a oo., who was personally 
Indebted to a bank, informed it that 
the 00 . was Indebted to him tor salary, 
ft the bank Induced him to give it tbo 
eo.’s note made payable to him ft 
indorsed to the Mnk. In an action 
on the note the oo. contended that 
there was no debt duo to the manager 
Itecause no reeolatlon authoiialng pay- 
ment of a salary to him had boim 
passed : — .* the uasstng of snoh 
resolution was a matter of internal 
m a na gem ent, ft the bulk was not 
bound to see that it had been passed. — 
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Canadian Bank op Commebcb v. 
Pioneer Farm Oo., Ltd. ft Hall 
(Sask.), [19871 4 D. L. R. 778 ; [1987] 

8 W. W. R. 818.— €AN. 

4094 Ii. .] — Deft, co., the owrner 

of mining lands, by an agreement in 
wrriting, exooutod by its president ft 
secretary -treasurer tmder tbe co.’s 
seal, gave L. an option to purchase a 
portion of tho lands. lUtf., a shore- 
holdor of deft, co., sought to have the 
agreement declared null & void because 
it was not sanctioned by a bye-law of 
tho directors, confirmed by a vote* of 
tbe shareholders. It appeared that 
the directors In tact sanctioned the 
transaction ft by a bye-law auttiorised 
tho president ft secretary-treasurer to 
sell tho portion of the lands referred to 
ft to execute documents In connection 
with any sale, ft to afiix tbe co.’s seal 
thereto : — Held : the sale came within 
the rule in Royal British Bank v. 
Turquand . — Herrmann v, Canadian 
I Niokbl Oo., [1989] 4 D. L. R. 48 ; 64 
O. L. R. 190.— CAN. 

4094 iU. ^.1 — Paoipio Berrt 

Growers, Ltd. t*. Western Packino 
CoRi*v.. Ltd.. [1929] 1 D. L. R. 814 ; 
1 W. W. R. 426 ; 41 B. 0. R. 78.— 
CAN. 
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entitled to rdy on the role in BoutU British 
Bank r, Twrquand, No. 4094, 4s Msume that 
a signatiire purporting to be that of a new 
director wa tha^ of a person duly appointed. 
— liIGGBTT (B.) (LiVBaPOOL), I^. V. 

Barclays Baitk, [19281 1 K. B. 48 : 97 j 
L. J. K.B. 1 ; 137 L. T. 443 , 43 T. L. R. 449. | 
AtmokMon^-^UmM, Lloyds Bank «. Chartered Bank of 
India. Atutralia tc China, [1929] 1 K. B. 40. 


4100. Add, Anncftation: — Consd. Ootter v. National 
Union of Seamen, [1929] 2 Ch, 58. 

4104a. Disputes between dlreotors.] — 

Stanfibild w. Gibbon, [1926] W. N. 11. 

4108. Add, Annotations: — ^Mentd. Schneiders v. 
Abrahams, [1925] 1 K. B. 301; Clark tr. 
Westaway, [1927] 2 K. B. 597. 

4117a. .]~Parker & Cooper, liTD. 

V. Reading, No. SlOOa, ante. 

4129. Add. Annotation : — Refd. Leyton U. D. 0. 

V. Wilkinson, [1927] 1 K. B. 863. 

4136a. — .] — ^Brighten v. Bowman (1920), 73 

Sol. Jo. lib. 

4142. Add. Annotation : — ^Refd. British Thomson- ' 
Houston Co. V. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Cb. 33. 

4144. Add. AnnotcUion : — Consd. Havana Cigar & 
Tobacco Factories v. Oddenino, [1024] 1 Ch. 
179. 

4145. Add. A nnotation : — ^Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 

4166. Add. Annotations : — Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776 ; Houghton v. , 
Nothard, Lowe & Wills, [1027] 1 K. B. 246; | 
Liggett (Liverpool) o. Barclays Bank, [1928] 

1 K. B. 48. 

4170. Add. Annotations: — Consd. Underwood v. j 
Bank of Uverpool, Underwood v, Barclays 
Bank, [1924] 1 K. B. 776 ; Houghton v. 
Nothard, Lowe & WUls, [1927] 1 K. B. 240. ' 
Refd. Kreditbank Cassel Q. m. b. H. v. , 
Schenkers, [1926] 2 K, B. 450. 

4170a. .] — Houghton & Co. 


Nothard, Lows dc Wills, No. 8167a, 
ante. 

4191. Add. Annottdion : — ^Mentd. Be City Equit- 
able Fire Insoe., [1926] Oh. 407. 

4282. Add. Annotation : — Raid. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4236. Add. Annotation : — Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 460. 

4237. Add. Annotation : — ^Refd. Kreditbank Cassel 
G. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

4239. Add. Annotaiiona : — Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 776 ; Kreditbank Cassel 
G. m. b. H. i*. Schenkers, [1927] 1 K. B. 820. 
Refd. Houghton v. Nothard, Lowe & Wills, 
[1927] 1 K. B. 216; Liggett (Liverpool) ». 
Barclays Bank, [1928] 1 K. B. 48. 

4240. Add. Annotation : — Mentd. British & North 
European Bank v. Zalzstcin, [1927] 2 K. B. 
92. 

4266. Add. Annotation Refd. The Hajle, [19291 
P. 275. 

4257. \d(t. j\nn(>totinn : —Refd. Ii(*vor Bros., htd. 

V. Bell (1930), 17 T. L. 11. 17. 

4268. Add. Annotation : — Mentd. Humphrey k 
Denman v. Kavanagh (1925), 41 T. L. H. 
878. 

4267. Add. Annotations : — Apld. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. U. 
70. Refd. Newsholme v. Hoad Transport & 
General Inscc., [1929] 2 K. B. 350. 

4272. Add. Annotation : — Refd. The Hayle, [1029] 
• P. 276. 

4278. Add. Annotations: — As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711* 
Generally^ Mentd. Cassidy v. Daily Mirror 
Newspapers, [1929] 2 K. B. 331 ; Tolley v. 
Pry (1029), 40 T. L. R. 108 : Mintei i\ Priest, 
11030] \. (' r).*)h. 

4282. Add. Annotations : — Refd.Watt v. Longsdon 
(1929), 08 L. J. K. B. 711 ; Osixan r. Buult<*i 
(Thomas) A Son, 119301 2 K. B. 220. 


PART IIL SECT. SI. SUB-SECT. 4.— 
B. (b). 

•1. Ntyixaence — Amat by eonsUMe 
employed by eompany.] — ^Whore a oo. 
has statutory power to employ 8c, 
praotloaily, to appoint constables & 
a constable so appointed acts negii- 
gently in attempting to effect an 
arrest In the course of his employment 
by the CO. he renders the co. liable for 
the damage caused thereby. — ^ViaKiroH 
V. Bovn tc Canadian Pacifio Kt. Co.. 
ri9S8] 1 W. W. R. 449 ; 50 Can. Crlm. 
CIM.27S; 371faik.L.R.4S5.--0AN. 

PART 111. SECT. 81, SUB-SECT. A— 0. 

kl« AgeiU for sole of bonds — 

Bonds not inusd in eompUamoe with 
Ads.) — ^Whore bonds are actually 
executed by a oo. they oaonot be eeld 
not to exist as bonds eran though, 
beoanse of non-oonmUaiioe with me 
requirements of tbe Cos. Act. they are 
im 4 legally Talld; Sc, ttneeeCo^ a 
person who as agent for the oo. Sc with- 
out fraudulent mtent indnoes another 
to buy such bonds from It cannot be 
liable In damages merely on the ground 
of an Implied representation that the 
bonds are legally valid, sinoe, even if 
snob repreeentatlon can be fanpUed Sc 
it proves to be fhlse it is a repreaentetlon 
in fkrint of law. — ^Eavakbr v. Bowhct 
(Altai). [19281 4 D. L. R. 907 ; [19281 
8 W. W. R. 207.— CAN. 


PART HL SECT. 81, SUB-SECT. 4.— D. 
4164 i. Whether vaiid .) — ^Fricb v. 


Indiana -ALBB nTA Oil Co. (Alto ), 
(1926] 3 D. L. R. 82.— CAN. 


PART III. SECT. 81, SUB-SECT. 6.— 
A. (b) ii. 

4176 Iv. .] — Jie Red Deer 

Milling 8c Elevator Co.. Btratpord 
Mill Building Co.’s Claim (1907), 
7 W. L. R. 284 ; 1 Alta. L. R. 237.— 
CAN. 

b 1. .] — Me Red Deer Milling 

8c Elevator Co., Stratford Mill 
Building Co.’s Claim (1907). 7 
W. L. R. 284 ; I Alta. L. R. 237.-^AN. 


e. Read '•417S I.** 

PART 111. SECT. 81, BUB-SECT. 5.— 
B. (a). 

s 1. — .] — Before tlje Inoor- 

poration of a co. a partner in the name 
of the partnership enters into an 
agreement with pit!., undev which pltf. 
undertook the sale of products on a 
commission basia. The agreement on 
its face showed that pltf. was to operate 
on behalf of the oo. then In process ol 
incorporatioa : — Meld : commissions 
earned after incorporation of the ro. 
were not recoverable against the 
partnership ; bnt to recover from the 
CO. pltf. would not be bound to i rove 
an express oontraot by the co., as the 
performanoe Sc acceptance of hta 
servioes raised an Implied contract to 
pay. — ^PowBB V, Edmonton Lumber 
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ExenANGB (1920). 3 W. W. U. 10; 
53 D. L. R. 468.~CAN. 

a i. of goods.) —/ft, J, R. 

Morgan, Liu , JCx p. J. & 0. Garment 
Mi-g. Co. ((Jnt.), 1 1920) 1 D. L. R. 
882; 8C. B. R. 52. -CAN. 

PART 111. SECT. 81, SUB-SECT. 6.— 
B. (b). 

4209 vil. .1 — Prior to the Incor- 
poration of pltf. CO., a document con- 
taining the terms of a proposed contract 
between it 8c deft. co. was executed 8c 
handed to the organisation oommltteo 
of pltf. co. as evidence of the fact that 
detts. wore willing to enter Into the 
contract as soon as pltf. co. should 
have become Incorporated. After pltf. 
co. bad become Incorporated 8c re 
oeived Its eortlflcate entitling it to 
commence business It duly oxocutetl 
the dr>oumont. 8c the coutimt was 
thereafter acted on; — Held: pltf. co. 
was entitled to sue for damages for 
breach of such contraci — Ahbodiated 
Growers of BuiTmii Coi.umbia, Ltd. 

V. BBmBIl (JOLUMHIA PttUIT liAND, 

i;rDTn»25i 1 1). L. )!. fniixmji 

W W. R. 505 : 34 B. U. U. 533. — CAN. 

PART III. SECT. 31, SUB-SECT. 6. 

A. (c), 

k 1. BoWettof.}— B ank oi 

British North America r '-i Jou; 
A Qvyjtuc JIY. Off. (N. in 
52 V. L. K. 667.— CAN. 



Caset 4288 4486. 


English and Empibe Digest Supplement. 


4288. Add, Annotationa: — Refd. laaacs v. Cook, 
fl926] 2 E. B. 891 ; Osbom v. Boulter 
(Thomas) & Son, 11930] 2 K. B. 226. 

4297a. Compulsory form of doeument 

to be used by members .] — Re North of 
England Protecting & Indemnity Assocn. 
(1929), 46 T. L. R. 296. 

4821a. Society not for profit.]— A provision in a 
memorandum of assocn. of a society not for 
profit, registered under 1867 Act, & authorised 
by the Board of Trade under sect. 23 of that 
Act to dispense with the word “ limited,** 
tliat in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum “ with respect to the objects 
of the co.** under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 


confirmed 1^ the ct. — Re Society for 
Promotino Employment of Women (1927), 
71 Sol. Jo. 583. 

4377. Add, Annoiaiion : — Consd. Kirby v, Wilkins, 
[1929] 2 Oh. 444. 

4893. Add. Annotation: — Aa to (1) Refd. Re City 
Equitable Blre Insce. (1924), 40 T. L. R. 664. 

4403. Add, AnnotaUona : — ^Mentd. Agricultural 
Wholesale Soc. v, Biddulph A District Agri- 
cultural Soc., [1925] Ch. 769 ; Re WUts A 
Somerset Farmers (1928), 98 L. J. Oh. 17. 

4427. Add, Annotation : — Consd. Agricultural 
Wholesale Soc. v, Biddulph A District Agri- 
cultural Soc., [1925] Ch. 769. 

4436. Add. Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1920] 2 Ch. 58. 


PART 111. SECT. SI, SUB-SECT. 9.—A. 

p I. A—HOd: (1) 1008 Act, 

s. 0, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause, Inasmuch 
as the whole objects of a co. wore not 
nocossaiily contained in that clause: 
(2) a proposed alteration boine desicaea 
for the butter uttalmnoiit of the objects 
of the co., a petition for coiillrmation 
of the alteration should be erantod. — 
l^fcoRroIUTBD Olabqow Dbntal 
H oflriTAL V. Lord Advocate, [1927] 
S. C. 400.— SCOT. 

q i. Incorporation abroad.] — A 

00 ., reslatered underCos. Acts, presented 
a potluon for an alteration of its memo- 
randum of assocn. by the addition of 
a power “ to procure the co. to bo 
incorporated, rosisterod, or roeognisod 
in any foreign country.” The ct., 
while banotioning the power to procure 
the registration or recognition of the 
00 . in a foreign country, refused to 
confirm the power to procure its Incor- 
poration there. — lie Taysidb Floor- 
OLOTH Co., Ltd., [1923] S. C. 590.— 
SCOT. 

4308 iv. .] — A cemetery co. 

sought additional power to act as 
” stone & marble cutters, masons, 
quarrlers 8c sculptors, florists, gardeners, 
8c undertakers. ” The ct., in the absence 
of evidence of any convenience or 
advantage to the co., restricted the new 
powers by limiting them to powers to 
be used in connection with, 8c as 
incidental to, the co.'s main busi- 
ness of cemetery owners. — Edinudroh 
80 UTOBRN Cemetery Co., Ltd., [1923] 
S. C. 807.— SCOT. 

4308 V. .1 — A reversionary co. 

presented o petition for confirmation 
of a special resolution by which it 
>Nas propo4od to alter its memorandum 
of assocn. by adding powers to carry 
on, along with its oAisting business, 
that of tnist investment, 5c to sell or 
otherwise dispose of the whole or any 
part of its property 8c assets for 
buch conbidoratlon as it might think 
fit, A, in particular, fur sharos, 
stock, debentures, debenture stock, or 
securities of any company purchasing 
the same. The ct. confirmed the 
alteration holding, with rerard to the 
proposed power to sell, thsit it did not 
Involve a sale of the undertaking but 
merely of assets, 8c in view of the 
extension of the co.’s business, was 
germane to its operations as an invest- 
ment co. — ^^IBTKOPOLITAN llEVERSIONA, 
Ltd., [1928] S. C. 480.— SOOT. 

4308 vi. .] — The additional busi- 
ness M'hieh a co., by on alteration of its 
obje<*tH clTeotod under Cos. Act, 1908, 
b. ir>2 (.>). is permitted to carry on may 
be one which lb wholly difierent from 
fC whu’h has no relation to the then 
existing husmess of the co., 5: it may 
yet be cjnite enpablu of being con- 
veniently A (ui>nnt.ageoubly combincHi 
with it. pr(»\ided the new’ bublncss Is 
not dobtructnc of or meunsibtent with 


the existing business. — Re Matakana 
Co-opKRATivK Dairy Co., Ltd., [1929] 
N. Z. L. Jl. 721.— N.Z. 

r i. .] — A oo. sought the addition 

of a power to sell, let on rent, or lease 
the undertaking of the co., or any 
branch or part thereof. The ct. re- 
stricted the power to any branch or part 
of the undertaking . . . being an 
adjunct to the main undertaking . — Re 
Tayside Floorcloth Co., Ltd., [1923] 
a. O. 690.— flCOT. 

PART III. SECT. 82. SUB-SECT. l.-C. 

q i. .] — Deft. oo. bought 

land from pitfs., 8c in payment therefor 
transferrou lu pltfs. a block of shares 
in another co., agreeing to ro -purchase 
frot 1 pltfs. at a fixed price, on or before 
a fixed day, the shares, or aa many of 
them as should not have been pre- 
viously sold or transferred by pltfs. : — 
Held : the agreement to re-purchase 
was ultra vires deft. co. as Cos. Act, 
8. 44, expressly prohibits a purchase 
of sharos lu another co. — Grant v. 
Dominion Loose Leaf Co. (1924), 
66 O. L. R. 43.— CAN. 

PART III. SECT. 82, SUB-SECT. 2.— A. 

am. Wiidhtr power implied from 
power to purchase land.] — Wnere a Joint 
stock CO. is given hy its memorandum 
oxproHb power to imrchusc land, it is 
Implied os part of its constitution that 
it lias power to let the land, 8c if 
necessary to soil It. — G ujerat Ginnino 
8L MANDFACrrURlNO Co. V. Motilal 
U lR\BUAT .SflNNINU CO. (1928), 1. L. U. 
63 Bom. 792,— IND. 


PART III. SECT. 82. SUB-SECT. 2.— 
B. (a). 

4401 i. Under power in memo- 

randum — For Sharpes in another com- 
vany.] — Such sale does not neoessarlly 
Involve winding up, 8c, whore the 
directors’ authority is derived from a 
vote of the shareholders, a majority 
vote is sutflolent. — Hemstrbbt v. 
North West Biscuit Co., [1926] 2 
D. L. R. 829 : [1926] 2 W. W. R. 160 ; 
22 Alta. L. R. 233.— CAN. 

g i. Land acquired for carrying 

on company’s undcHaking — Companies 
Act, R. S. O.. 1914 (c. 178), s. 24.J— 
Re Allan Brown’s, Ltd. 8c Dryali., 
[1927] 2 D. L. R. 991 ; 60 O. L. U. 
267.— CAN. 


PART III. SECT. 32, SUB-SECT. 2.— 
B. (o). 

o I. .) — Dadson V. Grest (Sask.), 

[1927] 3 D. L. R. 530.— CAN. 


PART III. SECT. 33, SUB-SECT. 1. 
sn. Institution of proceedings — 
Necessity to employ solicvtor.}—A co. 
oanuot Issue a writ of summons by any 
one but a solr. — W estern Producers 
Mutual Hail Insurance Co. v. 
Stewart (Sask.), [1928] 1 W. W. R. 
320.— CAN. 

404 


PART 111. SECT. 88, SUB-SECT. 3.— A. 

s 1. .] — Deft. “ as the 

largest shareholder ” of a co. claimed 
damages for false representations made 
as to the business of the oo., which had 
the effect of depriving the co. of its 
clients : — Held : the cause of action 
alleged was not defamation but an 
injuria done merely to the co., for 
which the co., 8c not an individual 
shareholder, was entitled to sue. — 
Goodall V. Hodoevdoorn, Ltd., 
[1926] App. D. 11.— S. AF. 

k I. Refusal 

unnecessary where no one to authorise 
use of name.] — Mason v. Livinostonk 
(Altn.), [1928] 2 D. L. H. 799.— CAN. 

p i. .] — A shareholder 

suing on behalf of himself 8c all other 
shareholders can maintain an action 
alleging illegal use of the co.'s money, 
when it clearly appears that an applica- 
tion to the CO. to authorise such an 
action would bo futile. — Houston v. 
Victoria Machinery Depot, Ltd., 
[1924] 2 D. L. R. 657 ; 33 B. C. R. 
426.— CAN. 

q i. .1 — Farrell t». Magic 

SiLVER-Bl.ArK Fox Co., [1924] 3 
D. L. R. 132.— CAN. 

q ii. .] — Sh\w' V. Waix- 

WBLL Oils, Ltd. (Alta.), [1929] 3 
D. L. R. 621.— CAN. 

t i. Vsinq company’s name as plaintiff 
— No autlwrity to use name — Doubt as 
to wishes of slMreholders.] — If on aii 
application to strike out tbo name of a 
eo. which has been used as pltf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the name will bo allowed to 
remain until their wishes are ascer- 
tained. — Leavens v. Great West 
Permanent Loan Oo., [1927] 2 

W. W. R. 606 ; 36 Man. L. R. 606.— 
CAN. 

4448 I. Internal managemetU — Con- 
duct of maiorUy ultra vires — Or fraudu- 
lent.] — ^Although the rule that lu order 
to redress a wrong done to a co. or to 
recover money or damages duo to tbo 
CO. the action should bo brought by 
the oo. Itself is subject to the exception 
that the complaining shareholders may 
sue in their own names where the 
persons against whom the relief is 
sought themselves hold & control the 
majority of the shares in the co., 8c will 
not permit an action to be brought in 
its name, yet in snch an action pltfs. 
cannot have a larger right to relief 
than the oo. itself would have if it were 
pltf., 8c cannot complain of acts which 
are valid if done with the approval of 
the majority of the shareholders, or 
are capable of being confirmed by the 
majority ; therefore, the cases in w’hlch 
the minority can maintain such an 
action are confined to those in which 
the acts complained of are of a fraudu- 
lent character or beyond the powers of 
the CO. — ^Masox r. LmNOSTON, [1929] 

1 D. L. R. 608 ; 1 W. W. It. 296 ; 24 
AltA. L. It. 69 ; rorg., [1928] 3 D. L. It. 
468.— -CAN. 



Vol. X.— Companies. Cases 4458—4828. 


4458. Add. AnnoUUiona : — ^Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
d'Esoompte de Mulhouse, Bimque Inter- 
nationale De Cbmmerce Do Petrograd v. 
Goukassow (1924), 40 T. I.. R. 837 ; Swedish 
Central By. v. Thompson, [1924] 2 K. B. 265 ; 
Todd V. Egyptian Delta Land & Investment 
Co., [1028] 1 E. B. 152. Mentd. Bohemian 
Union Bank v. Austrian Property Admini- 
strator, [1927] 2 Ch. 175 ; Todd v. Egyptian 
Delta Land & Investment Co. (1027), 06 
L. J. E. B. 564 ; Simpson r. Maunce’s Exoi*s. 
(1920), 14 TaxCas. 580. 

4488. Add. Annotation: — Aa to (1) Refd. Cotter 
V. National Union of Seamen, [1929] 2 Ch. .>8. 

4524. For tliis number read “ 4525.** 

4525. For Uds number read “ 4524.** 

4526. Add. Annoi€Uiona: — Refd. Keckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 241. 
Mentd. Auchteroni v. Midland Bank, [1028] 
2 K. B, 294. 

4568* Add. Annotation : — Mentd. Deuchar v. Gas 
Light A Coke Co., [1923] A. C. 601. 


4571. Add, Annotation : — ^Mentd. Be Railways 
Act, 1921, Be Standard Charges Schedule 
(1925), 94 L. J. E. B. 864. 

4593. Add. Annotation : — ^Mentd. Stumbles v. 
Whitley (1929), 46 T. L. R. 37. 

4607. Add. Annotation: — Consd. Garrard v. James, 
[1925] Ch. 616. 

4623. Add. Annotations: — As to (2) Consd. Eredit- 
bank Oassel G. m. b. H. v. Schenkers, [1927] 
1 E. B. 826. Retd. Underwood v. Bank of 
Liverpool, Underwood v. Barclays Bank, 
[1924] 1 E. B. 775; lioughtou v. Nothard, 
Lowe & Wills, [1027] 1 K. B. 216; Liggett 
(Liverpool) V. Barclays Bank, [1028] 1 E. B. 
48. 

4625. Add. Annotations: — Aa to (1) Consd. Under- 
wood v. Bank of IJverpool, Underwood t>. 
Barclays Bank, [1924] 1 K. B. 775. Refd. 
Houghton V. Nothard, Ijowe & Wills, [1927] 
1 K. B. 246 ; Liggett (Liverpool) v. Barclays 
Bank, [1928] 1 E. B. 48. 

4628. Add. Annotation .-—Mentd. The Hayle. [1929] 
P. 275. 


> 0 . Several groups of shareholders 
claiming to represent company — Slay 
of proceedings.] — In company oases 
where there is an intemomne warfare 
between factions, each claiming to be 
entitled to represent the co., the 

E raotlce la to direct the proceedings 
0 stayed until after a meeting of 
shareholders has been held, & the will 
of the majority asoortalnod. — Dumaut 
Packing C!o., Ltd. v. Ddmart, 119281 
1 D. L. 11. 640 ; 61 O. L. H. 478.— 
CAN. 

PART III. SECT. 83, SUB-SECT. 8.— 
D. (a). 

k i. Action by beneficial oumer on 

behalf of himself it aU other shareholders. ] 
— Held • it was not open to pltfa. in 
a salt framed on behalf of themselves 
& all other shareholders of the co. to 
bring a suit as beneficial owners of 
shares, against the co. for enforcement 
of thoir beneficial rights & that the 
whole of the allegations & relief asked 
with respect to such suit must bo 
struck out. — Maa8 v. McIntosh (1928), 
28 S. 11. N. S. W. 441 ; 45 N. S. W. 
W. N. 107.~AUS. 

PART III. SECT. 38, SUB-SECT. 8.— 
D. (b). 

sq. Unregistered shareholder .] — 

In an action wherein pltf. allured that 
ho was a shareholder in deft. co. 6c 
sued on behalf of himself & all the 
other shareholders to compel the 
individual defts. to account to the oo. 
for shares allemd to have been lll<^lly 
obtained by them. It was held that, 
although pltf. was not a roglstorod 
shareholder, he had a status to bring 
the action whether he was the beneficial 
owner outright of the shares alleged 
to be his or owned then subject to a 
charge in favour of the registered 
holder. — Goodbun v. Mitoiteli. (Man.), 
[19281 1 W. W. R. 496.— CAN. 

PART 111. SECT. 88. SUB-SECT. 12. 

4635 i. Ot4f of what fund — Action by 
company for benefit of directors .] — 
it Is a well establubod role that 
directoia mar not use the co.’s funds 
In payment or their own costs, although 
such costs would not have been 
inonrred if they had not boon directors, 
yet it is equally well established that 
directors acting as such within such of 
the oo.’s powers as are confided to 
them Sc without gross negligence, 
cannot be called upon to pay ont of 
their own funds the costs or defending 
resolutions p assed by them in the 
Interests of the oo., simply because a 


pltf. has chosen to make thorn 
individually co-defts. — N oui'iikun Like 
A‘»MURAN rE Oo OP Canada t*. 
MoMahter, [19281 3 D. L. R. 497; 
11928] S. O. R. 512.— CAN. 

PART III. SECT. 83, SUB-SECT. 18.~ 
A. (b) 11. 

sr. “ Credible testimony *’ of in- 
ability to pay — fVhat is .] — In an action 
for reduction of a lease, brought l)y 
a oo.. defender wao assollsiod 8c ob* 
toined an award of expenses. Puranors 
ha\ing roolaimed, defender, founding 
upon an unfavourable baiance-Hbcet 
of pursuers wltloh was about a your 
old, moved that pursuers should bo 
required to find caution for expenses 
under 1908 Act, s. 278. The ot. refused 
the motion, as it did not appear by 
“ credible tostimuiiy ” that pursuers 
would bo unable to juiv defender's 
expenses if he wore successriil, in respect 
that a later balanco-shoot showed that 
tlte financial depression from which 
pursuers hud t>een suffering was 
passing off, &, fnrtlior, in rcHpect that 

g ursuers hod a rcHpousihlo directorate 
; a profitable record in the past. Sc 
that there was no suggestion tiiut any 
creditor was pressing iliem for nay- 
ment which be was unable to got. — 
Edinburgh Entertainmentb, Ltd. v 
Stevenson, [19261 H. C. 848.— SCOT. 


PART 111. SECT. 84. SUB-SECT. 1.— 
A. (a). 

4569 ii. .1 — Zimmerman r. 

Andrew Motberwru. op Can., Ltd. 
(Trustee) [19251, 3 D. L R. 953; 3 
W. W. R. 42.— CAN. 


PART 111. SECT. 84, SUB-SECT. 1.— 
A. (b). 

sw. Elevator company — Bond for 
price of elevator ,] — A oo. whose charter 
provides that It ** may acquire, own, 
lease Sc sell real estate,*’ Sc ** build, 
sell, lease Sc otherwise deal with 
elevators, eto.,” & further ** may issue 
bonds bearing interest to an amount 
not exceeding the cost of any elevator 
built by it,*^ has the power to issue 
such bonds for the price of an elevator 
bought by it. — R otax Trust Co. v. 
Great Nobthern Elevator Co. 
(1900), Q. R. so 8. C. 499.— CAN. 

B I. .1 — ^Although under 

Rural Telephone Act, 1920 (o. 98), 
s. 31, d^. oo. is impliedly prohibited 
from borrowltig money otherwise than 
by the issue Sc sale of debentures. Sc 
has no power to make or give a pro- 
missory note, yet, held in an action on 
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a promissory note. Sc, in the alternative 
for money borrowed, that, since the 
money was used by tloft. in paying its 
legitimate du)>ts incurred in carrying 
out the purposes of tho co. pltf. was 
ontlilod to lecovor on tbo alteniatlve 
olulm with lutorost at the U'gal rate. — 
Smith e. Kludhe ItiTKAii 'I ei.ki-honb 
Co., Ltd., [19281 3 1). L. R. 51 ; IIU28J 
1 W. W. R. 970 ; 22 Bask. L. H. 
414. -CAN. 

sd. Co-operative livestock company 
incorporated under (Umvpanies Act .] — 
Held : to have power to borrow. — 
Canadian Rank op Commeroib v. 
Johnson (Alta), [19261 4 D. 

1179 ; I1026J 3 VV. W. R. 613.— CAN. 

PART III. SECT. 84, BUB-SECT. 1.— B. 

•k. Vowir to borrow <£• raise money — 
Mortgage.]— Held : a mtgo. over part 
of a oo.'h real estate as Moourlty for 
a loan was Justified. — Unique rno- 
PKRTIE8, Ltd. V. Kndran, [19271 
N. Z. L. R. 244.— N.Z. 


PART III. SECT. 34, SUB-SECT. 2.— A. 

■m. Agreement postponing hen of 
bondholders to hen of lmdir—-Agrw- 
ment not signed by all horuUiolders .] — 
Held : binding on the bondholdore.— 
GKEKNKe.UuuoLKadSUl), 31N. I). R. 
679.— CAN. 

PART III. SECT. 34. SUB-SECT. 2.— 
C. (a) 11. 

m 1. .)— MERCHiANTa Bank of 

Canada v. Hanoook (1884), 6 O. R. 
285.— CAN. 

PART III. SECT. 84. SUB-SECT. 2.— 
0. (b) i. 

r i. Issue before prospectus filed ] 

—Martin v. Clarkson, (192«J J 
D.L. R. 29; .58 O.L. U. 618 ; 7 C. R. R 
619.— CAN. 

sn. Unauthorised loan — 

—Douglas v. MAitiriMK UniTkd 
Farmers Co-op., Ltd , 

Maritime United SVi? ’ 

Ltd. (N. B.), 11928J 3 U. L. U. 166.— 
CAN. 

PART III. SECT. 34, SUB-SECT. 2.— 
C. (b) ii. 

Ii .J — Persons lend- 

ing money to a oo. have a right to 
awume that tho essentials of lutenmi 
management have bera carried J’/. 
the oo.— Martin 

4 D. L. R. 282 ; 57 0. L. R. 499 ; 

O. B. R. 536.~^AN. 
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4680. Add, AnnotaHon : — Aa to (2) ReM. Houghton 
V. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

4687. Add, Annotation: — Refd. Lemon v. Austin 
Friars Investment Trust, [1926] Gh. 1. 

4687a. Whether certificate securing Income stock 
Is debenture.] — Lefts., a limited co., issued 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
CO. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profits of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
paaau. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the nam^ & 
addresses of the registered holders dc par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pltfs. were refused inspection 
of the register, dc brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
uisi>oct the register t — Held ; the certificates 
were debentures within the sect., & pltfs. 
were entitled to the injunction. — L csmon v, 
Austin Friabs Investment Trust, Ltd., 
[1920J Oh. 1 ; 96 L. J. Oh. 97 ; 133 L. T. 790 ; 
41 T. L. E. 629 ; 69 Sol. Jo. 762, 0. A. 

4689. Add, Annotation: — Refd. Feu. on Textile 
Assocn. V, Lodge, [1928] 1 K. B. 1. 

4666. Add, Annotation: — ^Mentd. Guatemala (Re- 
publica do) v, Nunez (1926), 95 L. J. K. B. 
955. 

4676. Add, Annotation : — Refd. Fenton Textile 
Assocn. V. l.odge, [1928] 1 K. B. 1. 

4677a. - Right to issue originating summons 

under R. S. C., Ord. 55, r. 3 - To ascertain 
persons entitled.] lit OiiiLUAdou ItY. A 
Mim s. Lid.. Tin si l)i fd (liKiO), 16 T. L. E 
212 . 

4688a. Refusal to give information to 

debenture-holders — Acquisition of debentures 
from cestuis que trust at inadequate priees.] — 
lie Magadi Soda Oo., Ltd., No. 7409a, post, 

4690. Add. Annotation : — Retd. Ke Automatic 
Bottle Makers, Osbomc v. Automatic Bottle 
Makers, [1926] Oh. 412. 

4697, Add. Annotation .-—Aa to (2) Refd. National 
Provincial Bank of England v, Ohamley 
(1923), 93 L. J. K. B. 241. 

4698. Add, Annotation : — Refd. Earle v. Hems- 
worth E. D. O. (1928), 44 T. L. R. 606. 

4699a. Effect of section — ^Redemption of debenture 
— Remedies of liquidator.] — A co., which 
had become insolvent, issued to a trustee. 


as security for some of their debts, a debenture 
which was to rank as a first charge on the 
co.’s assets A as a floating security only. 
Subsequently the co. sold the goodwill of its 
business, A out of the proceeds paid to the 
trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the 00 . obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture A to 
recover the money paid under it; — Held: 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 
of the debenture on any other ground. — 
Re Pabkbs Garage (Swadlincote), Ltd,, 
[1929] 1 Oh. 139 ; 98 L. J. Oh. 9 ; 140 L. T. 
174 ; 46 T. L. E. 11 ; [1928] B. A O. R. 144, 
L. G. 

4700. Add, Annotation: — Consd. Lloyd’s Fur- 
niture Palace, Evans v, Lloyd’s Furniture 
Palace, [1926] Oh. 853. 

4708. Add, Annotation: — Aa to (1) Apld. Be 
Stanton, [1929] 1 Oh. 180. 

4709a. .] — ^Moneys were advanced on 

the security of debentures creating a floating 
charge on the property A assets of the co. 
Fifty-four days elapsed after the first advance 
A five days after the last advance before the 
issue of the debentures on Jan. 20, 1920. 
The delay in the issue of the debentures was 
not acquiesced in by the lendeis, who when 
they sent cheques for the advances wrote that 
the money was m further payment on account 
of debentures to be issued as arranged. The 
CO. went into liquidation on Jan. 25, 1920. 
Duiing the period m which the bulk of the 
advances were made the lender's were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
was unable to pay its debts : — Held : the 
debentures were valid, the payments being 
made ** at the time of ” the creation of the 
charge A in consideration for the charge 
within 1908 Act, s. 212, A consequently the 
debentures wore not a fraudulent preference 
ivithin 1908 Act, s. 210. — Be Stanton 
(F. A E.), Ltd., [1929] 1 Oh. 180 ; 98 L. J. Oh. 
133 ; 140 L. T. 372 ; [1928] B. A 0. E. 161. 

4716. Add. Annotation : — FoUd. Heaton A Dugard 
V. Gutting, [1925] 1 K. B. 656. 

4716a. .] — Judgment having been 

recovered in an action against a limited co., 
which bad issued debentures giving a fimiAin g 
charge over its property, execution was iasu^ 
under a fi. fa,, A the sheriff went into posses- 


PART 111. SECT. 34. SUB-SECT. 2.- 

0 . ( 0 ). 

. ® T^T'l — ^Whoro debenturea were 
iBGoed before the oo. had filed a 
prospeotUB ; ovou If the de- 

bentures were not valid in the hands of 
the debunturo-holdor, they wore valid 
lu of the pledsoe to whom 

they bad been asaisned. — ^M artin e. 

[1928] S D. L. R. 29; 68 
O. L R. 618; 7 O. B. R. 61».~0AN. 


PART III. SECT. 84, SUB-SECT. 8.— 
A. (b> i. 


puriKHte to create a oharse on ** the 
undortakins of the oo A all its pro- 
perty present A future inoludlnc uu- 
oalied oapltal,*' misfeasance claims are 
included in such charge. — Re Bmex 
Salibs, Ltd.. [1926] N. Z. L. R. 8i.— 


PART 111. SECT. 34, SUB-SECT. 8.— 
0. (a). 

ag. McHgtm of specific asseU .} — 
A 00 . deposited A pledged with A 
to a bank as seourlty fur repayment of 
a loon all Ute Hquld assets, uioluding 
stook-in-prooess now or at any time 
hereafter to be stored by toe oo. 
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in its godowns, the keys of whioh had 
beeu delivered to the bank . — Held : 
, the chaise was not a floating obai^, 
but a mtge. of specific assets, with a 
licmioe to the mtgor. to dinrase of 
them in the course of the buslneBs 
subjeot to prescribed conditions. — 
Bakk of Baboda, Ltd. e. H. B. 
^iVDAfi^u (1926), I. L. R. 60 Bom. 
647.— IND. 

PART lU. SECT. 84, SUB-SECT. 3.— 
a (d) IL 

4729 I. Qeneral rule.]— D ominion 
IBON A Stiubi. Co. c. Canadian Bank 
OF COMUKRCB (N. 8.), 11988) 1 D. L. R. 



Vd. Z.---ttoiiipa]il«f. 0aaM47ieiir--4868ft. 


sion. In order to nvoid a sale the co.*a 
managing director paid the judgment debt 

costs, whereupon the sheriff withdrew. 
Thereaf^, & before the sheriff paid the 
amount of the debt & costs to the execution 
creditors, the debenture-holders in deft. co. 
appointed a receiver, who claimed to be 
entitled to the money in the hands of the 
sheriff : — Held : the money was paid to the 
shei'iff as a debt owing by defts. to the 
execution creditors, who were therefore 
entitled to retain it as against the receiver. — 
Heaton & Dugabd, lyro. v. Outtino 
Brothers, I/td., [1025] 1 K. B. 655; 04 
L. J. K. B. 073 ; 133 L. T. 41 ; 41 T. L. B. 
286, D. 0. 

4780a. Floating charge over part of assets 

already charged.] — Where a debenture trust 
deed, creating a general floating charge over 
all the undei^king & assets of the co. both 
present & future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking paH passu with or 
in priority to that cha^e, is, under the general 
law, incompatible with the first chi^e & 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking jpari passu with, or in priority to, the 
earlier fiLoatlng charge, so long as the later 
floating charge is within the limits of the 
power reserv^. 

A debenture trust deed created a general 
floating charge over all its undertaking A 


4755. Add, Annoiations :--As to (11 Refd. Krodit- 
bank Oassel G. m. b. H. v. Schenkers, [1026] 
2 K. B. 450. Generally^ Refd. Houghton r. 
Nothard, Lowe & WUls, [1927] I K. B. 240. 
Mentd. Underwood v. Bank of Liverpool, 
Underwood v, Barcla3'u Bank, [1024] 1 K. B. 
776. 

4758. Add. A nnotatum :--Menid, Earle v. Hems- 
worth B. I). 0. (1928), 44 T. L. B. 606. 

4781. Add, Cifoiions; — 08 L. J. Oh. 27; 13U 
L. T. 03. 

4783a. Delay In Issue to retain credit.]— 

Where a co. agrees to issue debentures to a 
creditor as security for past future loans, 
but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not void- 
able under IS Eliz. o. 5, when the co. goes 
into liquidation.— Ife Lloyd’s Furniture 
Palace, Ltd., Evans v. liLOYo’s IVuni- 
TURB Palace, Ltd., [1926] Oh. 853 ; 96 
L. J. Oh. 140; 134 L. T. 241; [1020] B. & 
O. R. 29. 

Under “ Right to Inspect register of deben- 
ture holders St have copies.]— 1908 Act, 
a. 102,” add as follows : — 

4808. Add. Annotation : — Dlstd. lie Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1920] Oh. 412. 

4809. Add. Annotation :—CotaA, Tic Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1920] Oh. 412. 

4821. idd. Innotation: Refd. AN Suiuns, 1 UKU) 1 
2 VU. 22. 

Lbhon V . Austin Friabb Invbst- 


4826a. .] 

^ - ment Trust, Ltd., No. 4037a, ante. 

a^ts both prewnt & futuxe, ^ 4829a. Right of transferee to accrued Interest.] - 

the co. power to create in priority to that Kidnicr, Kidnkr v. Kidnkh, No. 2221a, 

charge such mtges. or charges as the co. . 

r^milpr rommpreial documents, or upon any Nickel Oorpn. r. O Bnen, [1^71 A. (.. 300. 

4868a. .]— A co. iSBiied mtge. bonds 

secured by a ti-ust deed, wliich gave power 
to a majority of the bondholdoi*8, consistiug 
of not loss tlian throe-foiirths in value, to 
sanction any inoditlcation of the rights of 
the bondholders. A scheme for roeonstruc- 
tion of the co. provided lor the intge. bonds 
being exchanged for income bonds subject 
to an issue of first income bonds ; also that 
a committee, one only of whom was to bo 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholder. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. The required majority would not have 
been obtained but for the vote of the hold«j 
of a large number of bonds, whose support 
of the scheme was obtained by the promise 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned m the 
scheme HeW .* the resolution was invalid, 


similar commercial documents, or upon any 
raw materials, or flnished or partly finished 
products & stock for the purpose of raising 
money in the ordinary course of the business 
of the CO.” In pursuance of the power & in 
the course & for the purposes of its business, 
the CO. raised £12,000 & secured payment 
thereof by charging all the before-mentioned 
documents, materials & stock, both present 
& future, by way of a floating security to 
rank in piiority to the floating charge created 
by the trust deed:— Held: the power re- 
served to the CO., except as to subject-matter 
it purpose, was unlimited ; it ^ enabled the 
co. to choose the form of a floating charge, if 
required, St the second charge was valid & 
entitled to piiority over the first charge. — 

He Automatio Bottle Makers, Osborne v. 

Autohatio Bottle Makers, [1926] Oh. 412 ; 

95 L. J. Oh. 186 ; 134 L. T. 617 ; 70 Sol. Jo. 

402, 0. A. 

4740. Add. Annotation Msntd. Earle v. Uems- 
worth R. D. 0. (1928). 44 T. L. B. 606. 

PART III. SECT. 84 . SUB-SE(7r. 8.— 

G. (o). 

_ . 'The Apatoo, 

Ltd., gav« a debentnte to M. to neoare 
a certain sum, constltating a floatins 
charge over wl the aaaets of the co. 
present or fatnre. Sc problblting the 
creation of any mtge. or elum in 
priority to It. Aftorwa^ the co. 

gave a debenture to iV . to eeevre tsoioiiHaea wiwbih mtj 

i ssst.^sfasshred.«...dc,u.. 
407 


stitutlng a floating charge over the 
aasets «o sold. Snhuoq cent ly. W. 
recovered a Judgment agalnrt the co. 
for portion of the money i^mrod py 
his debenture. Sc Issued Mecution, under 
which the aberifl eeLBcd good* 


interpleaded. M. 


if ^ 

nn/lAr f.he 


said debentures wore puraniojuit to 
those of pltf.— MATiiii^oN r. Wa^kn 
(1»28), s. K N. h. w. 189; 44 
N. a. W. W. N. 17.— AUS. 

PART HI. SECr. 34, SUB-SECT. 8.— 1. 

St. arounda for aOowing or refusim 
Under HaU of Shares Act, 1916 (c, 1 
Saub of Shabss Act, 

Ob UN Qbowkm. lyrD.’s Caw >• 
119181 3 W. W. li. 92.—CAN 



Cases 4858a^-4S77, English and Empire Digest Supplement, 


both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration, 
& because the scheme, so far as it provided 
for a committee, was uUra vires. — British 
America Nickel Corpn. v. O’Brien, [1927] 
A. C, 369 ; 96 L. J. P. C. 67 ; 136 L. T. 615 ; 

43 T. L. II. 195, P. C. 

4872a. Redemption at figure below par but 

above market prlce.]-^M£ADE • Kino v. 
Usinm’s Wiltshire Brewery, Ijtd. (1928), 

44 T. L. R. 298. 

4888. Add. Annotation: — ^Refd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Oh. 329. 

4904a. After twenty years — ^Reference to debentures 
in company’s published accounts.] — ^A co. at 

various dates between 1890 & 1902 issued 
debentures payable within two years, but 
paid no part of the principal or interest. 
Tlio co.’s publisliod accounts habitually 
referred to tlie debenture debt as outstanding, 
& in 1025 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest : — Held : 
iJjo statement in tlie accounts was a Written 
acknowledgment within Cfvil Procedure Act, 
1833 (c. 42), s. 6, & an action to recover the 
l)rincipal & interest was not barred by the 
twenty years limitation fixed by sect. 3 of 
that Act.- lie Atiantic A Pacific Pibrf. 
Importing A MANUPACTuniNo Oo., I^td., 
Burnham (Vihcouni’) v. Atlantic & Pacific 
J'' ii}RE Importing A Manufac'^ 'ring Co., 
1/m., 11928] (’ll. 836 ; 97 L. .T. (’h. ,369 ; 140 
L. T. 18 ; 41 T. L. R. 702 ; 72 Sol. .To. 598. 

4906. Add. Annotation : — Consd. Jacobs v. Batavia 
A General Plantations Trust (1924), 93 
L. J. Oh. 620. 

4925. Annotation: — Consd. Employers’ 

Liability Assce. v. Sedgwick ((’oUins) (1926), 
9,") \j .T. K. 13. 1015. 

4981. Add. Annotation : — Consd. National Pro- 
vincial & Union Bank of England v. Ohamley, 
[1924] 1 K. B. 431 

4933. For the paragraph in the original volume 
substitute the following paragraph : — 


with the object of securing payment of its 
overdraft at pltf. bank ’Memised ” to the 
bank a certain leasehold factory with all the 
movable ** plant used in or about the pre- 
mises ** for a term of about 096 years. The 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
B. 93. In the particulars required to be filed 

S ursuant to t^t sect, the instrument was 
escribed as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar enter^ the description of the 
instrument in the register In similar terms, 
identifying it by its date, A omitting all 
mention of any charge on the chattels. 
Subsequently the sherin, in execution of a 
judgment recovered by deft, against the co., 
seized certain chattels of the co. upon the 
mortgaged premises, including certain motor 
vans. The bank clamed the goods in ques- 
tion under their mtge., A obtained from the 
registrar a certificate that a mtge. or charge 
dated ” — specifying the date A the parties 
to the instrument — ** was registered pur< 
suant to Cos. Act, s. 93.” On an interpleader 
issue to try the title of the bank as against 
the execution creditor : — Held : as the 

certificate identified the instrument of charge, 
A stated that the mtge. or charge thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, A it was con- 
clusive evidence of the due registration of 
the chattels none the less because the register 
in omitting to mention them was not merely 
defective but misleading. — National Pro- 
vincial A Union Bank of England v. 
Ohabnlby, [1924] 1 K. B. 431 ; 93 L. J. K. B. 
241 ; 130 L. T. 465; 68 Sol. Jo. 480 ; [1924] 
B. A 0. R. 37. 

4941. Add. Annotation: — Generalise, Ref d. National 
Provincial A Union Bank of England v. 
Oharnley, [1924] 1 K. B. 431. 

4975. Add. Annotations : — Apld. Thomas v. Todd, 
[1926] 2 K. B. 511. Refd. Gough's (jiarages, 
Ltd. r. Pugsley, 11930J I K. B. 615. 


Due registration — Particulars of 4977. Add. Annotation: — ^Refd. Fenton Textile 

property charged Insufflolently entered.] — ^Aco. Assocn. v. Lodge (1927), 96 L. J. E. B. 1016. 


PART HI. SECT. 84, SUB-SECT. 3.— 
L. (b). 

sv. JhhnUure stock tHjni’Cd hy loan 
tomimny ] — Dfbeuture sloi'k isttuod by 
II louM tro xiropoodluK luider Loan Coni- 
panioH Art. 1U14 (e. 4U), as amended by 
1 ‘2 ic 1 ,t Geo. 5, o. 31, B. 4 . is not inidoeui- 
ublo at the option of the holder. — 
^cornsii Widow’s Fvsd Ac Lifk 

ASHUHANC’K SOOIBTl V. CA^ ADA PKKMA- 
M<NT M l (Us.. CoiU>N.. [1920] 3 1>. L. 11. 
40o , 03 O. L. R. 637.— CAN. 


PART III. SECT. 84, SUB-SECT. 4.— 
A. (»). 

4920 iil. .1 — Be Hozjsss 

, Ltd. (1923), 58 1. L. T. 9.- 


^S^UKL), 


deflultlou of ** mtKC.*’ in Con. Act, 
1908, 8. 130 (11), WBH not rendered 
void by that boct. by reason of non- 
registration. — New Zealand Serpen- 
tine Co., Ltd. v. Hoon Hat Quarries, 
Ltd., (19251 N. Z L. R. 73.— N.Z. 


tx. AasiffMneni of book debts .] — 
W’horo the assignor la a co. the assi^- 
ment of book debts must bo registered 
in the offloes of the County Court of 
the county in which the head ofllce of 
the co. is situate A the bead office 
moans the head office designated in the 
letters patent Incorporating the co., or 
In any bye-law that may he passed hy 
the 00 . pursuant to Cos. Act, s. 32. — 
Be SMiiTi Transportation Ck>., [1928] 
2 D. L. R. 508 : 62 O. L. R. 203 ; 10 
C. B. R, 48.— CAN. 


PART 111. SECT. 84, SUB-SECT. 4.— 
B. (b). 

sw. Affreement to gtve eecurtly .] — 
Deft, oo., having agreed to purohaso 
from pltf. oo. a motor, paid £100 on 
delivery, & agreed to give seoarltv over 
the motor for the balanoe, A a hill of 
sale was prepared, but was not exe- 
cuted : — Held : the agreement to give 
security had not created an equitable 
mtge., which, not being within the 


PART HI. SECT. 34, SUB-SECT. 4.— 
C. (a). 

sy. Power of court — To impose 
terms.)— -In making an order under 
Cos. (Registration of Seourltloa) Act. 
1918, a. 7, granting an extension of 
time for the registration of debentures, 
the ct. will, in a proper esse. Impose 
terms for the protection of the un- 
secured creditors of the oo., although 
it will not do so except where the 
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rircumstanoes so re(i^uire — Be A 
Limited Company (1928). 28 S. K. 
N. 8. W. 364 ; 45 N. S. W\ W. N. 91.— 
AUS. 

sz. What must be shoum .] — Whore 
the time presorlhod hy Cos. Act, 1908, 
8. 130, within which a mtge. given 
by a 00 . is to he registered has expired 
it Is essential that a co. applying for 
an extension of such time should in 
the supporting affidavit, in addition 
to giving full particulars relating to 
the grounds upon which the application 
is made, give a yery full A complete 
statement of the financial position of 
the oo.. with information (i) as to the 
amount owing to nnsccured creditors 
A the nature of the accounts, i.e. 
whether ordinary monthly accounts 
or of long standing : (li) as to whether 
there are any judgments outstanding 
against the oo. ; (iil) as to whether 
any proceedings are pending for winding 
up the 00 . A generally such full A 
complete Information os may he 
neoessa^ to enable the ct. to be fully 
seised of the position A to enable it to 
determine whether it is necessary to 
insert in the order any words speoifloally 
protecting nnsecurM creditors . — Be 
Dalgett a Co., [19281 N. Z. L. R. 
731.— N.Z. 



4079. Add, Ciiaiiona ; — 03 L. J. Ch. 42 : 130 
h. T. 178. 

4070a. Effect of voluntary windings up.] — 

Where under a debenture deed in the coumion 
form made by a limited co. the debenture- 
holder has appointed a receiver to carry on 
the busing of the co., the authority of the 
receiver so to do is terminated by the volun- 
tary winding up of the co., & on a contract 
thereafter inade by the receiver as such he 
will be personally liable. — Thomas v. Todd, 
[1926] 2 K, B. 611 ; 96 L. J. K. B. 808 ; 136 
L. T. 377 ; 42 T. L. R. 494. 

4082. Add. Annotation: — Consd. Be Glyncorrwg 
Colliery Co., Railway Debenture General 
Trust Oo. V. The Co., [1926] Ch. 951. 

4082a. Debenture containing floating charge & 
fixed charge — ^Priority given only In respect 
of assets subject to floating charge.] — 
Held: when the receiver is appointed by a 
debentuz'e holder whose debenture is secured i 
by both a fixed charge & a floating charge, I 
the priority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject to the floating charge & 
not to assets subject to the lixed charge. — 
Be Lewis Mertiiyh Consolidated (Col- 
lieries, Ltd., Lloyds Bank v. The Co., 
[1929] 1 Ch. 498 ; 98 L. J. Ch. 353 ; 140 I.. T. 
321 ; 73 Sol. Jo. 27 ; 22 B. W. C. C. 20, O. A. 

4982b. Preferential payment of income tax 
Assessment after appointment or taking 
possession of receiver.] — (’ruler 1908 Act, 
h. 107, where a receiver of a co. is a))]>oit)t(‘cl 
on belialf of holders of de})entureH s«‘eun*d by 
a floating eharg<‘, or possession is taken by or 
on behalf of dei)en<ure holders of j)ropert> 
subject to such u eliaj’g^N certain ilebts, 
including income tax assessed on the co. uj» 
to the lifth day of Xpr. next before tin* i 
<lat<* of the apiioitd nu*nt of the receiv<T or I 
of possession being tak<‘ri as aforesaid, but 
not exceeding one year’s assehsrnent , are under 
1908 Act, H. 209, to be forthwith jmid by tlie 
j'oeeiver or pemm taking ]>osseshion out of an> 
assets corning to liis bunds in priority to anv 
claim for principal or int<Tt‘.st- in respect of the i 
debentures; — Held: the expression in 8<*cl. ] 
209 “ assessed up to the fifth day of Apr.” i 
means ” assessed f<jr a period ending on flu* 
fifth day of Apr.,” A therefore the right to 
preferential payment of one year’s assess- 
ment remains, notwithstanding tliat tire 
assessment is not made until after the dat«» 
of the appointment of the receiver or of his 
taking possession, as the case may be. — 
(low'ERs V. Walker, [1930] 1 Ch. 202; 90 
L. J. Ch. 138 ; 142 L. T. 404 ; 40 T. L. R. 
150; 74 Sol. Jo. 41; 15 Tax Cas. 305 ; 

[1929] B. & C. K. 125. 

6011a. Not appointed If hostile to debenture- 

holders.] — Giles v. Nuttall, Be House 
Improvement Assoctn., I/td. (1886), 78 
L. T. Jo. 862, O. A. 


VoL X. — CompaniOB. Oaaes 4970 — 6067a. 

6016. Add. Annotation : — Mentd. Guatemala (Re- 
publica de) v. Nunez (1926), 96 L. J. K. B. 955. 

5086a. Right to sue — On bills of exchange drawn by 
receiver — For goods supplied by company to 
acceptor.]-— Where bills of exchange, signed 
by “ R., 'Receiver, P. Ltd.,'* as drawer, had 
been accepted in respect of goods sunpliod 
by the co. to defts., h pltf. had stated that 
it must be clearly understood that 1 am 
in no way accepting any liability or 
responsibility whatever in respect of the 
orders themselves ” ; — Held : the words 

“ Receiver, P. Ltd.,” were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on belialf of tiie co., & pltf. 
was entitled to recover against defts. upon the 
bills. — Kettle v. Dunster Wakbbtbi.d 
(1927), 138 L. T. 168; 43 T. L. U. 770. 

5086b. Power of sale — Contract subject to approval 
of court — Time for obtaining approval 
Before completion.] — Wliore, in a debonturo- 
holdors’ at'tion, the rooeivor contracts to sc'll 
property included in tlio debentures, subject 
to the contract being approved tfc sanctioned I 
by the ct. & no date is fixed for ublaining 
such ai>])t*oval, it must bo obtained befori) 
the date fixed for completion of the contract. 

On Oct. 31,1 927, tlio receiver in a doheniuro- 
iiolders’ action entered into a conditional 
contract t<o sell land & cottages included iu 
the diJientures. The contract provideti thu(; 
the purchase shmild he completed on or before 
Dec. 31, 1927. By clause li it was provided 
that the contract was subject to its being 
approved & sanctioned by the ct., in tht* 
event of its not ix^lng so approved it was 
to become void, ^ the fiurehasers were to be 
entitled to l>o repaid (<h(‘ir deposit. ’Phe 
receiver took no efleetlvo steps to obtain the 
sanction of the ct., Ac on Jau. 10, 1928, the 

i nirchasom’ solrs. wrote to the delxmlurc*- 
loldors’ solrs. r(*i)udiating tiio contract Ac 
demanding the return of live deposit money 
under clause 14. On an application for an 
order Uiat the conditional contract should 
bo confirmed : — Held : the yiurcliasors w(‘re 
entitled to repudiate tlio contract Ac to lie 
repaid their deposit money, togetlier with ail 
interest earned by sucli dejiosit, from the. 
date of its payment to the vendor. — Be 
Sandwbll T'ark Oollibry To., Field v. 
The Co., [1929] 1 Ob. 277 ; 98 L. J. Oh. 220 ; 
140 L. T. 012. 

5067a. .] — Pltf. assocn. brought an 

action against defts., O. Ac Co., Ac L., managing 
director of the co. Since the matters relevant 
to the action the debenture-holders of 0. Ac 
Co. had gone into possession under the 

E owers of their debentures, Ac had appointed 
I. as receiver Ac manager. L. filed an 
affidavit of discovery ^closing cei-tain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when ho was managing 
director of the co., ho now held them as 


PART III. SE(7r. 84, SUB-SECT. 4.— 
B. (b) I, 

49S8 i. DiacreHon of court — Ijiter- 
ferenoe by appeUaie court.] — E astkrn 
T auBT Cfo. V. NoVa Sootxa Btexx. 8c 
OOALOo.tto., 11927 J I D. L. R. 421 ; 
60 N. 8. k 123.— CAN. 


PART HI. SECT. 84, SUB-SECT. 3.— 
B. (b> ii. 

M. What amounts to default in 
payment of interest . }— It cannot be said 
that there has been default until 
demand has been made for payment at 
the place, or one of the placee, named 
In the bond for jwyment of Interest. — 
Tbustb Sc Ouabantbb Co., Ltp. «. 
Dbumbblxjcb Power Co., 11924] 2 
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D. L. R. 208; [1924] 1 W. W. R. 1029. 
—CAN. 

PART III. SECT. 84, SUB-SECT. 6.— 
C. (a). 

■b. Duty to preserve db carry on und( r- 
taking as going concern.] — NATfos^i. 
Trust Oo. v. Dominion Iron & Hikki. 
Co. (N. 8.), 11927] 3 D. L. 11. umi. 

CAN. 



CaSM 6087»— 08411. EnCELUH AMD EhFIBB DiOSST SUFFLEIOBMT. 


zeceiTer A manager of the debentnre^holden, 
A am order could not be made against C. A 
Co,, to produce them : — Hdd : there might 
be documents which were such that C. A Co. 
itself would have the right to inspect for the 
pjurposes of the action, C. A Co. having a 
right to redeem them, A the right of inspec- 
tion of 0. A Co. could be used by pltf . assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. A Co. — Pbntok Tbxtilb Assocn., 
Lid. V. Lodoe, [1928] 1 K. B. 1 ; 90 L. J. K. B. 
1016 ; 187 L. T. 241, C. A. 

6067b. Right to sue.] — debenture of 

a CO. empowered the holder to appoint a 
receiver A manager, A provided : “ A receiver 
A manager so appointed shall be the agent 
of the CO. A sl^ have power to take 
possession of A get in the property hereby 
charged.’* A receiver A manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an agree- 
ment by deft, for the purchase of land from 
the CO. & forfeiture of the deposit, A alter- 
natively for specific performance : — ffeld : 
the debenture empowered the receiver A 
manager to bring the action without the 
co.’s consent. — M. Wheeler A Co., Ltd. v. 
Warren, [1928] Oh. 840 j 97 L. J. Ch. 486 ; 
139 L. T. 643 ; 44 T. L. R. 693, O. A. 

6069a. .] — Fenton Textile Assocn., 

l/rD. V. Lodge, No. 6067a, ante, 

6001. Add. Annotation: — ^Apld. Thomas v, Todd, 
[1920] 2 K. B. 611. 

6120a. Conduct of action— To whom given— Inde- 
pendent party— When desirable.]— The con- 
tiuft of a dobonturo hold<‘r’8 a<*tion begun by 
a perHon W'hoKe iransuctionH with the co. the 
ct. eonaiderH to require inv<*stigation, or | 
wliose interestH are shown to bo adversti to 
tliose of tlie reniaining debenture holders, | 
may be given by the ci. to an independent 
partj. 

One of the objects of tlie co. was to buy tV. 
let prc‘niiHes for use as flats & clubs. Its 
Jirst directors were jiltf. A liis nonunco, but 
it was in hubstiuiee a “ one man ” eo. w'lth 
pltf. as iiianagiiig director. It grant^'d leases 
of certain premises to the S. syndicate, of 
wJiich the dmectors W'ere pltf. & the same 
nominee. The co. agreed t-<j pay a yearly 
salary to pltf. & guai'anteed the issue of 
(iebentiires by the syndicate. The syndicate 
s<.>on failed to pay rent, but pltf. took no 
stt'pH either to enforce payment or forfeit 
the leases ; dr, although the co. was carrying 
on business at a loss, he bought a quantity of 
lumiture with its money on its beiialf. The 
syndicate issued debentures, pltf. bcKJoming 
the holder of a number of them, A also hold- 
ing debentuivs issued by the co. Latei', a 
i-eceiver manager of the property of the 


syndicate charged by the debentures was 
appointed, A pltf. began a debenture holder’s 
action against the co., subsequently selling 
the furniture which he had bought A the 
leasehold premises at a loss. .Ultimately, he 
resigned his directorship : A this summons 
asked that the conduct of the proceedings 
should be vested in appet., another debenture 
holder, on the ground that pltf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders: — Held: as the trans- 
actions of pltf. with the co. had never been 
investigated, A as it bad so far been im- 
possible to investigate them, it was desirable 
that the conduct of the action should be given 
to an independent person. — Re Services 
Club Estate Syndicate, Ltd., McCandlish 

V. The Ck>iiPANY, [1930] 1 Ch. 78 ; 99 

L. J. Ch. 33 ; 142 L. T. 127. 

5149a. Applloatton of assets — ^Deflelency.] — 

In a debenture-holders* action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 

(2) costs including remuneration of receiver, 

(3) costa, charges A expenses of debenture 
trust deed including the trustees' remu- 
neration, (4) pltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders. — 
Be Qlyncorrwg Collieby Co., Railway 
Debenture A General Trust Oo. v. The 
Co., [1926] Ch. 951; 96 L. J. Ch. 43; 70 
Sol. Jo. 857 ; evb nom. Re Qlyncorrwg 
Colliery Co., Be Railwa'sT Debenture A 
General Trust Co., 136 L. T. 159. 

5146b* .] — Be Burradon A Ooxlodgb Coal 

Co., Ltd. (1930), 23 B. W. (\ C. 7; [1929] 

W. N. 15. 

5170. Add. Anywtation : — Refd. Re Qlyncorrwg 
Colliery Co., Railway Debenture A General 
Trust Co. V. The Co., [1926] Ch. 951. 

6184a. On authority of receiver — ^To carry on 
business of company.] — Thomas v. Todd, 
No. 4979a, ante. 

5184b. To enforce rights under Landlord A 

Tenant Act, 1927 (c, 36), s. 5.]— A co. was 

the lessee of cei^tain premLsefc. under a 
lease expiring on June* 21, 1930. In 1925 
the CO. issueil a debenture by which it 
charged all its undertaking & all its pro- 
perty, prei^nt A future, including its un- 
called capital in favour of the dcbentui’e 
holders. On Apr. 22, 1920, the co. ga\e 
notice to the landlords under above sect., 
requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holder’s in exercise of the power on that 
behalf in the debenture appointcid a receiver 
of the propeity A assets thei'ein comprised. 
The landlords having failed to comply with 
the co.’s request for the gi*aut of a new lease 
the receiver on Sept. 23, 1929, commenced 


PART III. SECT. 84. SUB-SECT. 6.— 
D. (•). 

Bd. Jurisdiction of conrt to order — 
In winding-up proceedings — On petition 
for conveyance to mortgagee of com- 
yony'a egnity of redemption.} — He 
tHHbx Land ic Timbxr Co., Trout's 
Cask (18U1>, 21 O. R. 307.— CAN. 


PART III. SECT. 34, BUB-SECT. 6.— 
D. (b). 

st. Junsdxcium of court to order — 
in urinding-up proceed%n 0 o--On petiHon 
for conveyance to mortgagee of compemy^a 


equity of reden^pHon.) — Be Essex Land 
& Timber Oo., Trout's Case (1801), 
21 O. R. 367.— CAN. 

PART 111. SECT. 34, SUB-SECT. 

E. (d). 

Bk. Affldaoits — Made More in- 
stitution of proceedings — Inadmissible.} 
—Trusts A Quarantbe Co., Ltd. «. 
Dbumeblubb Power Co., [1024] 2 
D. L. R. 208 : [1934] 1 W. W. B. 1020. 
—CAN. 

61801. Bx parte appHeaUon.} A 
reoeiver ought not to do appointed ex 


p., e8i>eolal]7 for the pnrpoae of 
possoBalon of It managing a going 
buslneae, except in extraordinary 
oiroomatanoes.— Trusts A Guabamtbb 
C o., Ltd. V. Drumiuclleb Power Co.. 

PART lU. SECT. 34k SUB^SBCT. 6.— 
B. (I) U. 

5148 L Form offudgmeaL) — Martin 
V. Clarkson, [1025] 4 O. L. R. 232; 
67 O. L. R. 400 : 6 a B. R. 836.— 
CAN. 
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an action in the county court in the name of I 
the CO. to obtain the grant of a new lease. I 
On Oct, 15 a compulsory tirder was made to ' 
wind up the co. & a liquidator was appointed : | 
— Held : the right to apply for a renewal of 1 
the lease under above sect, was a right given { 
by the co. to the debentui’e holdei’s as pai't of 
their security, & the receiver was entitled t-o 
enforce that right notwithstanding the 
liquidation of the co. — (Joroii’s Oarages, 
Ltd. V, PuGSLEY, [19;{01 1 K. B. (iJ5; 99 
L. J. K. B. 226 ; 143 I.. T. 38 ; 40 T. L. H. 
283 ; 74 Sol. Jo. 216 ; 28 L. O. B. 239. 

5186a. Debenture given for money bon& fide 
advanoed—After knowledge of presentation 
of petition for winding up.j— The fact that a 
person to whom a debenture was granted after 
a petition to wind up tJho co. had been 
launched had knowledge of the launching 
of such petition does not prevent the ct. 
from validating the debenture, if it was given 
for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, 6c the costa of appet. to 
such an application to validate Ids debenture, 
notwithstanding 1008 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co . — Ue Park Ward & Oo., I/cd., [19261 
Oh. 828 ; 96 L. J. Oh. 684 ; 136 L. T. 676 ; ' 
70 Sol. Jo. 670; [1926] B. & O. R. 91. ^ 

6104. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 625. I 

5314. Add. Annoiaitons : — Distd.iZc Stanton, Hogg I 
V. Maule (1927), 44 T. L. R. 118. Held. lU I 
Stanton, [1928] 1 K. B. 464. 

5816. Add. Annotations: — Consd. Re Stanton, 
Hogg V. Maule (1927), 44 T. L. R. 118; 
Refd. Re Stanton. [1928] 1 K. B. 464. I 
Mentd. R. v. Central Criminal Court JJ., 
Ex p. L. C. C., [1025] 2 K. B. 43. 

5316a. May decide validity of debentures.] — 

Leas than three months before the commence- 
ment of its compulsoi^ winding up in a county 
ct., a co. having a paid-up capital of less than 
£10,000 issued debentures to the c'ltcnt of 


£4,600 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, 1 . 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
6c that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors : — Held : the county ct. Judge had 
jurisdiction to entertain the liquidator’s 
applicaton, Sc, as he had done so, his dis- 
cretion could not bo interfered with . — Re 
P. 6c E. Stanton, Ltd., [1928] 1 K. B. 
404; 97 L. J. K. B. 131; 138 L. T. 175; 44 
T. L. R. 118; [1927] B. 6c C. R. 187, D. 0. 
6387. Add. Annotation : — Rsfd. Loch v. Black- 
wood, [1924] A. C. 783. 

5343. Add. Annotation: — Mentd. Re Quintin 
Dick. Cloncurry v. Fenton, [1026] Oh. 992. 
5346. Add. Anno/ofioRS Mentd. Bank of Liver- 
pool Sc Martins v. Holland (1926), 43 T. L. B. 
29; Earle v. Hemsworth R. D. (1028), 44 
T. L. R. 606. . 

5354. Add. Annotation : — Refd. Ix>ch v. Black- 
wood, [1924] A. 0. 783. 

5357. Add. Anyiotaiion : — ^Refd. Loch v. Black- 
wood. [1924] A. O. 783. 

5867a. .] — A co. was registered in Barbados 

under Cob. Act, 1010, of Barbados, as a 
ublio co., in order to carry on testator’s 
usiness A to divide the proflts of it between 
members of his family entitled under his will 
to shore them ; the managing director luid 
a preponderating voting power. Upon a 
petition for winding up by shareholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend a 
dividend, 6c that they had luid ihemHclves 
oi>cn to the suspicion tliat th(‘lr object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position 6c alTairs 6c to acquire 
])otitioner8’ shores at an undor-valuo ; — 
Held: the power to wind up the co. under 


PART III. SECT. 85. 

BDi. Meaning of being wound up ” 
— Under Companies Ordinance, 1901 
(c. 20), «. 47.] — Tlie words do not reler 
to a winding ap under any particular 
Act in the sense of a dissolution, bnt 
mean a winding up of a co. in the 
sense of a realisaUon of the sasets, a 
distribution of the proceeds among 
creditors 8c an adjustment of the rights 
of shareholders among themselves, A 
therefore a oo. may be *' being wound 
up ** In tide sense under Bkpey. Aot, 
as well as under either Dominion or 
provinotal Windlng-up Acte . — He Ibjia 
Co-oPKRATivx Co., lJVO.,He Lovk a 
Enui>so.«s {19251 1 D. li. R. 27 : [1924] 
3 W. W. R. 850.— CAN. 


PART III. SECT. 86, SUB-SECT. 1.— A. 
t. Add reted. 14 S. C. R. 624." 


PART 111. SECT. 86, SUB-SECT. 1.— 
C. (o). 

I J. .]— /& Albiox Macrixe Co. 

(N. a.), 11029J 1 D. L. It. 274; 10 
O. B. K. 240— CAN. 


PART 111. SECT. 86, SUB-SECT. 2.— B. 

n I Drfoy nof ue&nmied for .] — 

He SoiTTHniND Wooujbji Mills, Ltd., > 
(1020] N. Z. L. R. 289.— N.Z. 


PART III. SECT. 86, SUB-SECT. 8.— , 
0. (a). I 

a 1. .] — Where the notice pro- i 


vidod for by Winding up Act, H. H. C., 
1006 (o. 144), H. 4, liux not boon Morvrd, 
Sc a petition for a windlng-up order 1 h 
prosonted, tbe quostiou whether tttc 
oo. is " unable to pay its debts as they 
become due,” within sect. 3 (a), roust 
bo determined by the ct. upon the 
material filed . — He Milo Wokat Co , 
Ltd., {1925] 2 D. L. R. 1170 : [1026] 
1 W. W. R. 1142 ; 35 Man. L R. 1 ; 
5 0. B. R. 707.— CAN. 

PART 111. SECT. 36, SUB-SECT. 2.— 
D. (a). 

d I. .] — Re Jamkr Lumbkrs 

Co., Ltd., 110261 1 D. L. R. 173 ; 58 
O. L. R. 100.— CAN. 

d li. .] — He Biiinsu 

Empire Steel Oobpn., Ltd. (N. S.), 
11927] 2 D. L. R. 964.— CAN. 


PART 111. SECT. 8S, SUB-SECT. 2.— 
D. (b) 1. 

f I. Property of speculative value. ] 

— Ajppet. was a ininority shareholder, 
hoidl]^ 37,500 shares of the total 
capitaOsatton of 2,000,000 shores. 
The property owned by the co. was 
an undeveloMd mining location of 
merely speculative value. The loca- 
tion was mtact A there were practically 
no liabilities, bnt the actum cash In 
the treasury was trifling -.—Held . the 
case was not brought 'tnthln the class 
of cases in whiw a winding-up is 
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ordered, l)ccauHn iho whole sui)Htratum 
of the underUiklng has disuppoitrod. — 
Itf .Tijhy Goi. » Mink 1>h.vm,opmicnt 
C o., Ltd., 11928] 4 D. L. B. 73.6 ; 63 
O. L. H. 109.— CAN. 

PART III. SECT. 86. SUB-SECT. 2.— 
D. (b) ii. 

1 1, .] —Re Dominion Bteel 

CORPN. (N. 8.), 11027] 4 D. L. It. 
337.— CAN. 

m 1. .] —Where a co. Laving for 

its main oi>Ju<-t tbe nmnufucluring A 
dealing in cciuont bud felled to coin- 
incm'c bunlncss ff»r a period of '» 
following Its lncorj>ora(l<»n, but uu 
appanml majorltv or sharelioldei’s weie 
I then desirous tci coiiiineiKe tin* itiunti- 
fufture of bydrulcd lime m a< c oidume 
I with one of the subslflliirv objeit), on 
a petition by a sburelioldci f«.r eoin- 
j pulsory winding up on the grounds or 
I delay In ooniuieiKlng biiwiiichu, A that 
it ^as jnst A equltal le that the co. 

! should be wound \\\i Ildd : the 
' delay not hu\lng Ijm n satlMfuetorlly 
' explalmd, A It nppeailng tlittt thertJ 
was no <d the to. commencmg 

hutitietM eitmr in atcordanoo with its 
jiiuiii object or the subsldiarr olijcct, 
the rtutaitratmn of tbe oo. had gone N 
petitioner would appear entitled i*» »n 
order for compulsory winding iij» on 
either ground alleged. — JP 
PORli.A.ND CKSIENT CO., J H'. 1 * ‘ 

N. Z. L. li. 664.— N.Z. 
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sect. 127 (vi) of that Act [which was identical 
with 1908 Act» s. 129] was not confined to 
cases in which there were grounds analogous 
to those mentioned earlier in the sect. ; & 
in the circumstances of the case, regard 
being had to the domestic chamcter of the 
co., petitioners were entitled under that 
provision to a winding-up order. — ^L ooh v. 
Blackwood (John), Lfl®., [1924] A. 0. 783 : 
93 L. J. P. C. 267 ; 131 L. T. 719 ; 40 T. L. r! 
732j 68 Sol. Jo. 736 ; [1924] B. & 0. B. 209, 

6372. Add* Annotoiion : — Refd. Loch v. Black- 
wood, [1924] A. 0. 783. 

5388. Add* Annotation : — Consd. Loch v Black- 
wood, [1924] A. 0. 783. 

5897a. Omission to hold general meetings or 

to submit accounts.] — L och i>. Blackwood 
(John), I/td., No. 6857a, ante* 

5474. Add* Annotation : — Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 863. 

6500a. Effect on right to costs.] — PaAmcE 

Note, [1029] W. N. 66 ; H»7 L. T. .J<». 245. 

6604. Add. Annotation: — Mentd. Hunter v. 
Slgltische llochseefischcrei GesoU8chaft,[ 1026] 


5048. Add. Annotation Refd. Be City Life 
Assce., [1926] Oh. 101. 

5654a. Discretion of court to allow appearance 
although no notice given.]— Practice Note 
(1930), 69 L. Jo. 268 ; [1930] W. N. 78. 

5841a. Issue of debenture--For money advanced to 
company for payment of wages.] — Re Park 
Ward & Co., Ltd., No. 5186a, ante. 

5881. Add* AnnotaiionB : — Distd. Re Stanton, 
Hogg V. Maule (1927), 44 T. L. R. 118. 

.Refd. Be Stanton, [1928] 1 K. B. 464. 
Mentd. B. v* Central Criminal Court JJ., 
Ex p* L. O. C., [1926] 2 K. B. 43. 

5890. Add. Annotation : — Mentd. More v* Weaver, 
[1928] 2 K. B. 620. 

5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation — Right of successful 
applicant to costs.] — Re Amusements Con- 
struction Co., Ltd., [1927] W. N. 7. 

5938. Add. Annotation : — As to (2) Refd. lie Home 
& Colonial Iiisuranco Co., [1930] 1 Ch. 102. 

5963. Add. Annotation : — Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 


PART III. SECT. 86. SUB-SECT. 2.— 
D. (d). 

5884 II. Although a co. may 

bo wound up whcro there la a comploto 
doodlook In its management, where 
a Ruhstantlal majority of the Hharo- 
holdera are opposed to the making of 
the order, where the petition Is the 
outcome of a mere domostlo quarrel, 
& whore no substantial advantage will 
accrue from tho granting of the order, 
an order vrtll not be made. — lie 
Shipway Iron Bell A Wire Mano- 
PAOTURiNQ Co., Ltd., [1926] 2 D. L. R. 
887 ; 68 O. L. U. 686.— CAN. 

t I. Differences belufeen two eole 

members.]— Where reap, had treated 
the CO. as his own buainoas in such a 
way as to destroy his follow-share* 
liolder’s oonfldouoo in the impartiality 
of his administration : — Ueld : It was 
just 8c equitable that the on. should bo 
wound up. — Thomson v. Duysoauc. 
[19261S.C. 311.— SOOT. *“*^*“«* 

I . * . — TTt, caused by peii- 

Itoners.J — Wludlng-up order refused. 

Co., Ltd.. 

^2^^1 D. L. R. 173 ; 68 O. L. K. lOo! 

PART 111. SECT. 36, SUB-SECT. 2.— 

D. (•). 

1* — — 3 Manaoino director 

ci^uetxng affairs as though eon^any 
— Baird v. X^bs, 
11924] S. C. 83.— SOOT. 

PART XU. SECT. 36. SUB-SECT. 3.— 
B. (b) Iv. 

* 1 .® 7“-.]— A peUtlon for 

the winding up of a oo., filed by a 
oredltor with the view of enforotng 
payment of a disputed debt, is an 
abuse of the prooese of the ot. 8c should 
be dismissed. — Pyda Satyarazu v. 
auNTUB Cotton Sc Paper Mildb Co., 

IND ^ 

.]— Smithpibij) 

Cold Stobaqe Sc Export Co. op 

South a— “ - 

45 N. L. 

PART III. SECT. 36, SUB-SECT. 8.— 
B. (o) i. 

5484 i. Executor of deceased share' 


holder.] — Held : entitled to present 
a wlndlng-up peilUoii, although his 
name had not been entered in thp books 
of th( 00 . as the holder of the sbates, 
& n> withstanding that tho oo.’s 
Act of Inoorporutlon provided that 
curtain formaiitios musl bo observed 
before the co. was obliged to rt'cognlso 
as a shareholder a person >%ho hud 
beoomo such by transmission by law. — 
lie Great West 1’biimanevt Loan Co. 
Sc Windino-Up Arr (Man.), [1927] 2 
W. W. R. 16.— CAN. 


PART III. SECT. 36, SUB-SECT. 8.— 
D. (a) I. 

1 I. General rule — irtadinp up detri- 
mental to all eoncemed .] — Winding-up 
order sot aside. — Re Shipway Iron 
Bell 8c Wire Manufacturing Co., 
Ltd., [1920] 2 B.L.Il 887 ; 68 0.L.R. 
685.— CAN. 


PART III. SECT. 86, SUB-SECT. 8.— 
D. ta) ii. 

q 1. Exceptional circumstances.] 

— oredltor of a co. presented a 

E stition for the winding up of the oo. 

y tho ot. The ooThad gone Into 
voluutarx liquidation, & the petition 
was opposed on the ground that the 
majority of tho creditors desired the 
voluntary winding up to be continued. 
A statement the co.’s affairs 
showed that its liabilities amounted 
to 4333,090, while its assets were 
eetimatod at 89,300 ; that about 
8116.000, stated to be irrecoverable, 
had been advanced to directors of the 
00 . ; Sc that the oo. had received large 
advances from associated cos., paH 
of which were completely secured. 
Creditors to the extent of £300,000. 
including one whose claim amounted 
to about two-thirds of the co.'a whole 
ludebtedness, had assented to the 
volxmtary winding up, 8c petitioner, 
who was a oredltor to the extent of 
£6.000 only, was the sole oredltor who 
obleotod to the oo. being wound up 
voluntarily: — Held: although as a 


voluntarily: — Held: although as a 
general rule the oo. would have regard 
to the wishes of a majority of creditors, 
the oiroumstanoes were of such a 

r dal oharaoter that an exception to 
general rule should be made, 5c a 
winmng-im order pronounced. — Bou- 
Bouus V. Mann, MaoNbal 5c Co., Ltd., 


[1926] a. c. 037.— SCOT. 

PART in. SECT. 36, SUB-SECT. 3.— 
E. (a). 

»1. Creditor’s ptUium — Rlatement of 
dthi.] — A petition presented by a 
creditor for tho winding up of u co. 
under (’n't. Act, 1803, s. 81, ought to 
set forth the debt in respect of which 
tho petitioner claims to be a creditor, 
together with the particulars of such 
debt, but, seuible, ho is not precluded 
from alleging simplinter that ho is a 
creditor, whore a petitioner alleges 
one debt & gives evidence of another 
tho irregularity may, in case of sur- 
prise, be cured by tlie amendment of 
tho petition or tho adjournment of the 
bearing. — lie Bakrjkk I{eef Trad- 
ing Co., Ltd. (1929), S. U. (Q.) 177.— 


PART III. SECT. 36. SUB-SECT. S.— 
E. (h). 

sm. Examination of petitioner — 
ApplicaHon by shareholders for second 
application.] — Application refused. — 
Re Winding-Up Act, Re Great West 
Permanent Loan Co. (Man.), [1927] 
2 W. W. R. 433.— CAN. 


P4\RT III. SECT. 36, SUB-SECT. 4.- 
B. (g) 

ml. — — Sale of goods — Monthly 


18 O. W. R, 739 ; 2 O. W. N. 779 ; 23 
O. L. R. 270.— CAN. 


PART 111. SECT. 86, SUB-SECT. 8.— B. 

, sp. Officer of company — Becomes 
functus qffleo cn diMMutian of com- 
pany .] — Knehnabwami Naidu v. Andi 
C^DETTi (1927), I. L. R. 51 Mad. 681.— 


sL LuUdlUy to jusiifv expenditure — 
Aecessity for proof of ndveacanee .] — 
Before a liquidator can be oall^ upon 
to ju^fy an expense Incurred by hhn 
in the ooprse of liquidation, some 
particular evidence ot negUgenoe or 
breach of trust must be adduced before 
tbe case can be left to a Jury- — New 
Brilliant Freehold Gold Minino 
Co., Ltd. «. Muxs, [1028] St. R. Qd. 
120.— AUS. 



5959a. Duty to refund sum paid to company without 
consideration.] ~ Jte RBGEirr Finance ^ 
Guarantee Cobpn., Ltd. (1930), 09 L. J«» 
283 ; 169 L. T. Jo. 305 ; [1930] W. N. 81. 

5972. Add, Armoiaiion : — ^Refd. Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

6055. Add. Annotaiiona : — Retd. I. K. Comra. r. 
City of Buenos Ayres Tramways Co. (1904), 
Ltd. (1926), 12 Tax (^as. 1126 ; Madras & 
Southern Mahratta By. Co., Ltd. v. 1. B. 
Comrs. (1926), 12 Tax Cas. llll. 

6056a. Damages & costs paid by insurance 

company in respect of Judgment obtained 
against insured company.]— Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
CO. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator : — Held : appct. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among i lie 
general creditors, including appct. — Re Har- 
rington Motor Co., Ex p. Chaplin, [1928] 
(^h. 106; 97 L. J. Ch. 65; 138 L. T. 185; 44 
T. L. B. 68 ; 72 Sol. Jo. 48 ; [1927] B. & (\ B. 
198, 0. A. 

Annotation Apld. Uooil’H TruEttoea v. Southern ITnton 
General Insco. Co. of Auatralaaia, [1928] Ch. TO.H. 

.] -See, nou\ Third Parties (Hights 

Against Insurers) Act, 19,30 (c. 25). 

6064. Add. Annotations: — Consd. Be Stanton. [1028] 
1 K. B. 464. Reid. Re Stanton, Hogg v. 
Maule (1927), 44 T. L. R. 118. 

6137a. .] — Re Oxford & 

Worcester Extension & Chester Junction 
By. Co., Potter’s Case (1849), 1 De O. & 
Sm. 728 ; 6 Ry. & Can. Cas. 628 ; 18 L. J. C’ii. 
247 ; 13 L. T. O. S. 320 ; 13 Jur. 691 ; 03 
E. R. 1270. 

Annotations : — Conid. Rt Soul h Ehhox Estuary Sc lloclaina- 
tion Co., Ex p. Pain & Layton (1809), 17 W. It. 27.'». 
Befd. Re Shrewsbury & LelceHtor Ry., He Vardy (18.71), 
20 L. J. Ch. 325 ; Hope v. Liddell (1855), 20 Boav. 438. 

6150. Add. Annotations : — ^Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 861. 


7oL X.— OompMldi. CSt96g 6959a-ei8aa. 

6160a. ,] — Re City Equitable Fire In- 

surance Co., Ltd., No. 8059a, ante. 

6150b. ,] — (1) The liquidators of a co. issued a 

summons under 1008 Act, s. 216, against 
the secretary of the oo., asking for a declara- 
tion that he was indebM to the co. for sums 
overdrawn with the consent of the managing 
director : — Held : the operation of sect. 216 
was not applicable to all cases in which a co. 
had a right of action against an officer of the 
co., but was limited to cases where there had 
been sometlu:^ in the nature of a breach of 
duty by on ofneer of the co, as such, which 
had caused pecimiary loss to the co., & no 
order would bo made on the summons under 
the smnmary jurisdiction under sect. 215. 

(2) No set-off IS pernussiblc as against a 
claim under sect. 215. — Rc Etic, Ltd., [1028] 
Ch. 861 ; 07 L. J. Ch. 460 ; 140 L. T. 219 ; 
[1928] B.&a R. 81. 

6154. Add. Annotations : — Dlstd. Re Stanton, 1 iogg 
r. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 

6154a. Discretion of court As to sum payable by 
person liable. ] Re Home iV: (’oi.oNivii l\> 
SI RAN( K Co., \o. 6S58b, poet. 

6158. Add. Annotation : —Refd. Wold v. IVtre, 
11029] 1 Ch. .33. 

6161. Add. Annotations: — As to (1) Consd. Re 
Etic, [1928] Ch. 861. As to (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L, R. 
853. (tent rail}/. Refd. Re Home & (’olonini 
Insuriinee (’o., |1930] 1 Ch. 102. 

6169. Add. Annotation: - Consd. Re Etie, [192Hj 
Ch. 801. 

6173. Add. Annotation : — Refd. Re City Equitable 
Firo Insce. (1924), 40 T. L. It. 853. 

6173a. Article relieving directors from loss — 

Unless arising from wilful neglect or default.] 

— Be City Equitable Fire Insukanob Co., 
I/TD., No. 3050a, ante. 

6173b. .] — Re Etic, Ltd., No. 61601), ante. 

6176a. Transactions in cotton futures.) Re David 
Heai.ky & Son, I/i'd., Dihtiuct Hank, J/rn. 
». Healey (1929), 74 Sol. Jo. 41. 

6180a. Wrongful admission of proof Failure to 


part III. sect. 86, SUB-SECT. 8,— 
C. (b). 

k 1. Action hy company — To 

recover purchase price of shares —What 
defences anailabU — Fraud.] — Farmers 
Pack Co., L'rn. v. Tully & Tully, 
Fabhebs Pack Ck)., Ltd. v. Havers 
(Man.), 11927] 3 D. L. R. 749 ; 11927] 
1 W. W. R. 902.— CAN. 

PART HI. SECT. 88, SUB-SECT. 8.— 
C. (o). 

M. Change of solicitor — When 
permissible — Under order of court.] — 
Re CONTINBNTAX. FiRB tC CASOALTY 
CO.. 11924} 3 D. L. R. 9 ; 2 W. W. R. 
440 : 34 Man. L. R. 482.— CAN. 


PART III. SECT. 86, SUB-SECT. 6. —A. 

■b. NiAiee of meeting — To share- 
holders.] — It la tbe dnty of the trustee 
to Rive ahareholdors of an insolvent co. 
the same notice of the flist meeting of 
creditors as is sent to those who are 
ordinarily deemed to be oreditors. but 
the trustee’s failure to do so does not 
invalidate the meeting, unices the 
irregolartty has prejudiced the share- 
holders. — Re Patricia ApruAXOE 
Shops, Ltd., [1923] 3D. L. R. J160 ; 


52 O. L. R. 215 ; 2 O. B. R. 406.— CAN. 

PART HI. SECT. 36, SUB-SECT. 10. 

B. (a). 

so. Use of information— In svbsrrpicnt 
criminal proccedinyn. ] — Inforruat Ion de- 
rived in the course of an examination 
under Indian Companies Act. s. 19 >. 
can be used by a public servant (diarged 
with the investigation of a criminal 
ofleuoo. Sc such oflicer should l>o 
allowed to inform blmself as to any- 
tUiug which might have come to light 
on such exaniinatloD. — He Reoknt 
Park Syndicate. Ltd. (1929), I. L. It. 
67 Calc. 424,— IND. 

PART 111. SECT. 86, SUB-SECT. 10.— 
B. (f) iii. 

6110 i. Whether iusti/led — Examina- 
tion of officer.] — An officer of a co. 
summoned for oxamination must, on 
the oxamination. disclose the informa- 
tion he has conoeming the trade, deal- 
ings, estate or effprls of the co. In 
liquidation, rogardlesB of whether ho 
acquired it in his official capacity or 
otherwise, subject to his right to object 
to Incrlminlitlng questions Sc those 
I involving profemonal privlh go.-- Re 
McMillan Grain Oo. & Wisnivo ni* 
Act, [1927] S D. L. R. 229. 119271 
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1 W. W. R. 809 ; 36 Man. L. 11. 454.— 
CAN. 


PART III. SECT. 36, SUB-SECT. 10.-- 
C. (d) 1. 

sd. fiomelhing in nature of mis- 
conduct.}— -To make a person liable 
under Cos. Act, 1908, s. 254. he must 
bo shown to have been guilty of some 
misconduct by whloli the co. lias 
suflerod loss. There must bo actual 
loss or damage measurable In terms ot 
money. — Re ButCK Sales, Ltd., [1926] 
N.Z.L. 11.24.— N.Z. 


PART 111. SECT. 86, SUB-SECT. 10.— 
C. (d) ill. 

Payments to dmeharae directors' 
liability on aaaraniee.] —When a co. is 
iusolrent to its directorH’ knowlotWe, Sc 
the dlrtxjtors ooobo paj moat of all but 
small Sc pressing accounts Sc pay all 
the rest ot the (o 's takings into the 
bank to wipe our Die co 's overdraft, not 
with Intmitiou to prefer the bank, but 
in order to wipe out the dlreotorfi’ 
liability os sureties under their personal 
guarantee of the overdraft, such im) * 
men is do not amount to a rnisfeahorK e 
or brooch of trust within Dos Ait, 
1908, 8. 254. — Rc Linnky (II.) A < . 

LTD,. [1925] N. Z. L. II. 907 —N.Z 



Cases 640a-~^40a. English and Empire Digest Supplement. 


6460. AM. Ciiaiunw ;~-lS0 L. T. 1 ; [1923] 
B. & O. B. 114 ; affg. S. 0. 9ub nom. 
Be Wbbb (H. J.) ^ Oo. (Skteefield, 
Lonx>OK), Dtd., [1922] 2 Oh. 869. 

Add, Annotationa: — ^Refd. Be Winget, Bum 
V. Winget, [1924] 1 Oh. 650. Mentd. GUbert 
V, Gilbert & Bougher (1927), 96 L. J. P. 137. 

6462. Add, Annotation: — ^Refd. Be Winget, Bum 
V. Winget, [1924] 1 Oh. 660. 

6466a. Rates paid by director — ^Preferential 

rights of director.] — Be Lamplugh Iron Ore 
Co., No. 8105a, ante, 

6467. Add, Annotationa: — Retd. Be Olemmons 
Aluminium (1924), 94 L. J. E. B. 487. 
Mentd. Be Snowdown Oolliery Oo., South- 
Eastern Ooalfleld Extension Oo. v. Snow- 
down Oolliery Oo. (1925), 94 L. J. Oh. 806. 

6477a. .] — Re General Radio Co., 

Jjtd., First Co-operative Investment 
Trust, Ltd. v. The ("o., [1029] W. N. 172. 

6500. Ada. Annotation : — Retd, lie Houlder, [1929] 
1 Ch. 205. 

6506. Add. Annotation : — ^Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


6565. Add, Annotationa : — Retd. Biddulph & Dis- 
trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926)» 95 L. J. Oh. 676; Be Wilto 
& Somerset Farmers (1928), 98 L. J. Oh. 17. 

6567. Add. Annotation : — Consd. Oollaroy Oo. v, 
Giffard, [1928] Oh. 144. 

6501. Add, Annotation : — ^Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Oh. 92. 

6668. Add, Annotation : — Refd. Re South Rhondda 
OoUiery Oo. (1898), Ltd. (1928), 72 Sol. Jo. 
458. 

6740. Add, Annotation: — ^Refd. Be Lloyd's Fur- 
niture Palace, Evans v. Lloyd's Furniture 
Palace, [1925] Oh. 863. 

6741. Add, Annotation: — Consd. Be A Debtor, 
[1927] 1 Oh. 410. 

6745. Add. Annotation : — ^Refd. Be Oohen, Ex p. 
Trustee, [1924] 2 Oh. 616. 

6746. Add. Amwtation : — Consd. Re Fenton, Ex p. 
Fenton Textile Asacjcn. (]9.‘10), 99 L. J. Ch. 
358. 

6746a. Payment to principal creditor— To relieve 
surety.] — Where a payment him been made 
to a principal creditor with the intent to 


had wide powora, which it exercised 
at its discretion : any power of inter- 
foronco which a Minister of the Crown 
possessed was not such as to make tlio 
acts of administration his acta. Money 
rooelvod hy the Itoard was not paid 
into the ireneral funds of the State, 
but to its own fund : — l/fld : a debt 
due to tlie hoard was not a debt duo 
to tho Crown. — MsmopoLiTAN Mkat 
Industry Board v. Shkeuy, (1927] 
A. C. 890 ; i:i7 L. T. 782} 43 T. L. U. 
701, P C.— AUS. 

PART 111. SECT. 86. SUB-SECT, ll.— 

D. (0) 

sq. MunieipcU larea d? taxee due io 
Pubtic Utihties Commiesion — Payable 
before Crown claima.] — We Inter- 
national Metal Works, Ltd., Kx p. 
IL, [1825] 1 1>. L. 11. 309 } 5 C. B. H. 
378.— CAN. 

PART III. SECT. 86, SUB-SECT. 11.— 

D. (d). 

a i. — ~ llild : a <llreftor of the 
eo., tho HocrotRi'), u lloor-iuunoffor & 
host, au cutortuiiior A the moiuberH of 
u band of muHleiiius did not oouie 
witbin the dotluitioii of '* clerk or 
servant " in s. 208 (i) (r) of Cos. Act, 
iyir», A. wei*o therefore not oiititUHl 
under the seetion to preferential elaiius 
for salary or wufjres. — Itf Ehplanadk 
Thkaiuk, Ltd. (iN Liquidation) 
(1029), V. J.. 11. 237 ; Argus. L. B. 
198.— AUS. 

■U Effect of Bankruptcy Act, §. 
48 (4).]— The above sect, does not 
rostrlot the amount of the debt for 
whloh ap ofDoer, director or shareholder 
of a oo., wldoh has made an authorised 
asslgnmont, may In the first instance 
prove. Sc postpone the right to prove 
for the balance until all other oreditors 
have boon paid in full, but while allow- 
ing him to prove for tho full amount of 
his olalm. It merely restriota the 
amount of payment or satisfaction in 
tho aggregate wiiiob he may receive 
on account of his claim as proven untU 
claims of other oreditors have been 
satisfied. — We Oaloabt Fobniturb 
Store. Ltd. Sc Hiqos, [1924] 2 D. L. H. 
308 ; [1924] 1 W. W. R. 1137; 4 
O. B. R. 638.— CAN. 

PART III. SECT. 86, SUB-SECT. 11.— 

E. (a). 

IV. Not bondholdera under vn- 
reffialered trust mortaaoe.1 — We Be aver 
Truck Oo. (Out.), [1926] 1 D. L. R. 71. 

— CAN. 

KW. Bondholders — NoiwiBisiandino 


abandonment of lien against purchaser 
of ossefe.] — Re St. John River Loo 
Driving Oo. (N. B.). [1927] 3 D. L. R. 
800.— CAN. 

PART III. SECT. 86, SUB-SECT. 11.— 
E. (b). 

6400 1. Whether proof for total sum 
due at time of claim — Where securities 
realised before claim.] — Where a seciued 
creditor realises on his securities him- 
self without sending In a olalm to tho 
liquidator or valuing his soourities, ho 
is debarred from ranking on the estate 
for any doflcioncy. Sc must be regarded 
as standing outside the liquidation 
proceedings. — McFarland v. London 
K LANCAfilllRE QUARANTEB Sc ACCIDENT 
Oo. (Can.). [19271 3 D. L. R. 67.— 
CAN. 

■y. Whether inJereti on balance after 
security exhausted can be added .] — lii 
the liquidation proceedings of an 
insolvent oo. a secured creditor after 
having exhausted bis security oanuot 
in proving as regards the balanoe of his 
debt unsatisfied include interest after 
the date of the winding up order. — 
Oppenheimkr V. Moola (1920), I. L. R. 
7 Ran. 614.— IND. 

PART III. SECT. 86, SUB-SECT. 12.— C. 

ss. Right of judgment eredilors to 
interest.]— On the Uquldatlou of a 
oo. Judgment creditors who obtained 
their Judgments after the commence- 
ment of the liquidation as well as those 
who obtained their Judgments prior 
thereto held alike entitle to Interest 
out of any surplus remaining after 
payment of all the principal debts. — 
Re Colonial Assurance Go. (Man.), 
[1928] 3 W, W. R, 703.— CAN. 

PART 111. SECT. 86, SUB-SECT. 18.— 
D. (e). 

m 1. .1 — Re Smxxtonb, Ltd. (In 

Ll^mDATiON), [1928] N. Z. L. R. 190. 

PART III. SECT. 36, SUB-SECT. 18.— 
A. 

pi. Sale by mortgagees in 

possession.] — ^A oo, being In liquioation, 
the mtgoes. went Into possession prior 
to the issue of the wtnding-up order. 
The liquidator sought to restrain the 
mtgeee. from selling without tiie 
sanction of the ct.. on the ground that 
such sale would be A ” prooeedlng 
against the oo." : — Held : the mtgeos. 
were prooeedlng rightfully.— We British 
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Columbia Tib & Timber Co. (1008), 
14 B. C. R. 81 : 9 W. L. R. 495.— CAN. 

PART 111. SECT. 36, SUB-SECT. 13.— 

D. (a). 

n. Add " revsd. 23 A. R. 426." 

PART III. SECT. 36, SUB-SECT. 18.— 

D. (e). 

sb. W rit filed after toinding-up order. ] 
•—field : not to constitute a lion, even 
for costs, against the property of a 
CO. in liquiaaiion.— We Leitcii Col- 
ldcribs. Ltd. (Alta.), [1926] 1 D. L. R. 
1183 ; [1926] 1 W. W. R. 628.— CANi 

PART 111. SECT. 86,SUB-SECT.15.— B. 
6741 i. Pebt due to directors — Set off 

X inst amount unjtaul on shares .] — 
.'UKLL V. Booth (iy2‘<). S. A. S. H. 
307.— AUS. 

sd. Oeneral rule.] — In order to 
establish a fraudulent preference it 
must be clear that the substantial & 
dominant view of debtor was to give 
a preforenoo, & It is not sufficient that 
Uie creditor was In fact preferred.— 
We New Zealand Electrical ap- 

PLIANCK Sc ENGINBERINU CO., LTD.. 

11927]N. Z. L. R. 16.— N.Z. 
sf. VeposU of lease — To prevent 
<^oshing post •dated ehegue.}— 
Within the period of three months 

S rior to the bkpoy. of a oo. a lease was 
epositod with a creditor of the oo. by 
way of security Sc to prevent the 
creditor from cashing a post-dated 
cheque which he held from the oo. : — 
field: as tho purpose of the payment 
was to benefit debtor Sc to save him 
from creditors' pressure, there was no 
fmirnulcnt preferonoe. — We Drogheda 
& District Co-operative Society, 
Ltd. (1924), 68 I. L. T. 43.— IR. 

sg. XiMn of stock by directors to com- 
pany— ^Mortgage of stock — Assigtuneni 
of equity of redemption to dtreefors.] — 
Miobbll V, Booth, [1927] 8. A. a R. 
576.— AUS. 

PART 111. SECT. 36, SUB-SECT. 17. 

sk. Order of pravinee.) — To enfoiee 
an order of the ot. of another province 
made under Winding-up Act the regis- 
trar should, on production thereof, 
enter it without direction as an order 
ot tho Supreme Ct. ot British Columbia 
Sc prooeM upon It as an ordinary 
record of that ct. — Re Home Bank 
or Canada Sc Winding-Up act. 
[1925] 1 I). L. R, 734 ; 34 B. C. R 
321.— CAN. 



Vol. X.— Companies. Cases 6746a— 6858b. 


prefer a guarantor of the debt. Bkpcy. Act, not a trustee within Trustee Act, 1025 

1914 (c. 59), s. 44, enables the liquidator in a (c. 19), s. 68 (17), & is not entitled to the 

compulsory winding up to recover payment indemnity given to trustees by sect. 80 (1 ). — 

from the person actually preferred. He Windpou Steaj€ Coal Co. (1901), I.td., 

A private co., of which a father & son were [1928] Oh. 609 ; 97 L. J. Ch. 238 ; 72 Sol. .Jo. 

the only directors & shareholders, was 335 ; [1928] B. & C. R. 86 ; ajQTd. on ot her 

ordered to be wound up, & within the pre- grounds, 11929] 1 Ch. 151, 0. A. 

ceding three months the son paid a sum of Annotation: — Reid. lie Home & Colouiol insurance Co„ 
£1,503 odd into the co.’s bank to reduce an liusoj i Ch. 102 . 

overdraft of the co. to secure which his father 6858a. When investigating proof.]— hV Home 

had given a guarantee. The liquidator Ac Colonial Insukanik Co., Ltd., No. 

claimed repayment of the sum as being 6858b, ponf. 

a fraudulent preference within 1908 Act, 6858b. Whether liable for negligence On wrongful 
s. 210, & a preliminary objection being admission of proof.) -'riu* U. (V). onkwd 

raised that in any event no order for into an ugreemont foi* reinsuring niai*in(5 risks 

repayment could be made: — Held: the with tlio L. ('o. J inter, it was voluntarily 


motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed. — Re Stanley (G.) & Co., 
[1925] Ch. 148; 94 L. J. Ch. 187; 133 
L.. T. 37 ; 69 Sol. Jo. 36 ; [1925] B. & C. R. 1. 

6750. Add. Annotation : — Mentd. Guatemala (Ib^- 
X)ublica do) v. Nunez (1926), 95 L. J. K. B. 
9.55. 

6751. Add. Annotations : — Mentd. King v. Sunday I 

Pictorial Newspapers (1920), (1924), 41 I 

T. L. R. 229 ; Knight v. l*oasonby, [1925] 

1 K. B. 545. 

6756a. Order of county court.] — This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has h(*en 
completed & an ofTice copy is produced for 
our inspection (Evis, J.). — lie Parkks (lAJi- 
AGE (Swadlincote), Ltd., [19291 1 Ch. 139 ; 
98 L. J. Ch. 9 ; 110 L. T. 174 ; 45 T. L. R. 
11; [1928] B. A: C. H. Ul, D. C. 

6775. Add. Annotations : — Refd. Cornish Mutual 
Asscp. V. I. R. Comrs., [1026] A. C. 281 ; 
Greenberg v. Coopersteiu, [1926) Ch. 057 ; 
Thomas v. Evans, .Jones v. South-West 
Ijancashire Coal-Owners’ Assocn. (1926), 135 
L. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312 ; lie United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 

6811. Add. Annotation : — Mentd. Hunter v 
Stadtische Uochsoedscherei Oesellschaft, 
[1925] 2 K. B. 493. 

6823a. Motion to validate debenture.] — Re . 

Park Ward A Co., I.td., No. 5180a, ante. 

6857. Add. Ajinotailon : — Consd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

6857a. .] — A voluntary liquidator of a co. is ' 


wound up, A B., tlie liipiidator, agreed the 
Ji. (\>.’s chiim for a largi* sum, A: paid divi- 
(iends in r<‘spect of tlu* elHim. bellowing the 
practice of the co.. It., notwithstanding tlie 
provisions of Stamp Act, 1891 (c. 39), Ac 
Marine Insuranco A»‘t, 1903 (e. II), treated 
tlu‘ agreeiiK'ut Ac tlu* claim under it as valid. 
AfU*r the dissolution of the H. (5o. ho was 
adviseil tliat lu* sliould have disjtllow'ed the 
claim. A: llu* dissolution was annulled, but an 
action to recover the money was dismiss<*d, 
as no mistak(* of IVwt by H. W’as proved. On 
a misfi‘asance summons by a creditor of the 
CO. : —Held : (1) a Ii(iui<la1or in tlie voluntary 
winding up of a limitisl co. is not. apart 
Irom neglig4*nce, liable for wrongly aclrnitling 
a claim l)y an alh*gt*d cnslitor ; (2) tlu* 

liquidator did not, in tlu* cij'cumstanc<*H, 
luHil his dul y of irivesl igal ing i lu* claim iif tlu* 
L. Co., A w'as (heri'fore liafih* as for ims- 
f<*asam'e uiul«‘i‘ Cos. Acl, 1908, s. 215, for 
ailmilting tlu* claim of the L. Co. sinci* it 
was m tart an invalid oru* ; (3) the Arts, of a 
limiteiJ co. mrirntl amount to a <‘oritraet 
between llu* co. A: its li(piulator, Ac he could 
not therefore* relv on an Art. absolving 
ollie'crs ol tim co. from liability e\e‘(*])t for 
fraud; (1) tlu* ijosition of a liepiidator 
examining a proof for admission or r(*jection 
in a wmding-up is tlu* same us that of a 
trustee in bkpcy. ; (5) in lixing the amount 
which a person liable* fe»r inisfeasuiu’e und<*r 
Ce>H. Act, 1908, s. 215, should he ordered t«> 
pay e»r e-ontribute* to the a-.se*ts of tlu* com- 
pany, the ct. has a eliscre-tion, Ac, in the* 
special e irenimstance's, the liepiielateir shoutel 
be* orele‘r«*d to cemt riliute*, by v'ay of ce>m- 
]M*nsation, e>nly such a sum as wi»uld enable* 
all creditejrs to be jiaiel in full with interest at 


PART III. SECT. 36. SUB-SECT. 18.— C. 
t. Add “ revsd. 14 S. C. R. 624.” 

PART III. SECT. 86. SUB-SECT. 18.— 
D. (•). 

e i. S. P. Re, Domi.vion Suipbuild* 
iNO & Rkpair Co., Ltd., 11920] 3 
D. L. R. 274 ; 59 O. L. R. 89.— CAN. 

PART III. SECT. 36, SUB-SECT. 18.— 
H. 

al. Of directors appealing against 
order.] — Tho dlrecrtora of a co. that was 
orderM to be wound up under Cos. 
Act retained in their hands certaiu 
moneys belonging to the co. Sc spent 
them on an appeal filed by tho co. I 
against the order of the winding up. | 
The appeal was unsuccessful Sc there 
was no order of appellate ct., allowing 
the costs of the co.'s advocatee out of 
the estate: — Held: the official liquida- 
tor could, under the directions of the 
ct., allow the expenditure, if incurred 
J.8. 


bond fide, 8: up to a reasonable oxtoiit.- - 
MOOLLA V. OKFKTAL LlQT7ri)ATOU 
(1928), I. L. R. 7 Ran. 34.— IND. 

PART III. SECT. 36, SUB-SECT. 19.— 
I. 

so. Of creditor-obtaining charging 
order.] — He Saukatcmkwav Co-opbra* 
TiVK KusvATOtt Co., Davidson r. 
Swanson (Sask.), {1928] 2 W. W. it. 
256.— CAN. 

PART III. SECT. 36, SUB-SECT. 20. 

m i. On powers of hquidator — 

Power to complete formal act after 
dissolution of comptiny .] — Krisii- 
naswami Naidu V. Akoi Ohetti (1927), 
I. L. R. 51 Mad. 681.— IND. 

q i. Grounds for granting or 

refusing.] — Rc Aloerni Pacific 
Lumber Co., Thomas v. Lawson (B. C ), 
{1927} 3 D.. L. R. 1126; {1927J 2 
W. W, R. 662.— CAN. 
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PART III. SECT. 87, SUB-SECT. 8.- B. 

d I. Sufftdency of restduiion .] — 

An extraordinary resolution for the 
winding up of a co., that It cannot ” by 
reason of the pasnliiK Sc enforcement 
of Prohibition Act ountlnue its busi- 
ness ” Is not the equivalent of the 
extraordinary roHolution, authorlHcd 
by Cos. Act, R. 8. B. C., 1911 (o. 39). 
8. 226 (3). as It stood prior to Nov. 
1917, to the effect that tho co. cannot 
by reason of Its UahllltlcH continue Its 
buHlncits. — Duncan Sc Guav, Ltd. v. 
Silver Spbino BKKWRitv, {19251 4 
D. L. R, 724 ; {1925] 3 W. W. R. 675.— 
GAN. 

d ii. Resolution providing for 

liauidator to act under supervision of 
directors.] — Held: highly objection- 

able.— P ar vMHURAiki Dattaram Sham- 
Dasani v. Tata Industrial Bank, 
Ltd. (1928), 65 L. R. Ind. App. 274. 
IND. 
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6 per cent. — lie Home &; Coloniaj^ Insur- 
ance Oo., I/TD., fioao] 1 rh. 102 ; nom. 
Re Home Ac (^lonial Insurance Co., 
May V. Barham, 09 L. J. Ch. 113 ; 142 L. T. 
207 ; [19201 B. & C. K. 85. 

6862. Annoiation : — ^Mentd. Re City Equit- 

able Fire Insce. (1924), 40 T. L. B. 863. 

0874. Add, Annotations : — Gonsd. Ghibbett v, 
Robinson (1024), 182 L. T. 26 ; Mudd v, 
CoUins (1026), 183 L. T. 186. DUtd. Reed v, 
Seymour (1927), 11 Tax Cas. 626. Refd. 
Seymour v. Reed, [1927] A. C. 664 ; Benyon 
V. Thorpe (1928), 97 L. J. K. B. 706. 

6895. Add. Annoiation : — ^Apid. Re Home Ac 
Colonial Insce. (1929), 46 T. L. R. 058. 

6904a. By receiver — Liability of re- 

ceiver.] — Thomas v. Todd, No. 4979a, ayiie. 

6924a. Claim by manager for loss of salary. |~ 

lie Snow (W. H.) Ac (’o., J/ro. (1030), 74 
Sol. .lo. 201. 

6934. Add. Annotation : — Refd. Re City Equitable 
Fire Insce. (d., |J030| 2 (’h. 203. 

6986. AcW. Ciiatiana ISO L. T. 1; [1923] 

B. & C. R. 1 14 ; affg. S. 0. »uh nom. Re 
Webb (H. J.) & Co. (Smithfibld, London) 
lyrn., [1922 ] 2 Ch. 309. 

Add, Annotations: — Refd. Re Winget, Burn 
V, Winget, [1024] 1 Ch. 560. Mentd. Gilbert 
V. Gilbert & Rougher (1927), 90 L. J. P. 137. 

69S6a. Deduction of income tax from payment 

of Interest by company on mortgage.] — A 

CO. having mortgaged all it. property Ac 
asBots, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the intge. Ac the commencement of the wind- 
ing up the CO. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. The co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. : — Held : inasmuch 
as such deductions could not be said to 
answer the description of a tax ** assessed ” 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not bo treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect, mving any priority 
to the debt. — Re Lanq I^opeixeb, I^td., 
[1927] 1 Ch. 120 ; 95 L. J. Ch. 616 ; 186 L T. 
48; 42 T. L. R. 702; 70 Sol. Jo. 836; 11 
Tax Cas. 40 ; [1926] B. & C. R. 127, C. A. 

6986b. Rates — Payment by director — Pre- 

ferential rights of director.] — Re Lampluou 
Iron Orb Co., No. 3105a, ante. 


6987. Add. Annotations : — ^Mentd. King o. Sunday 
Pictorial Newspapers (1920), (1924), 41 
T. L. R. 229 ; Knight v. Ponsonby, [1926] 

1 K. B. 646. 

6958. Add. Annotations .-—As to (1) Refd. 1. B. 
Oomrs. V. Burrell, [1924] 2 K. B. 62. As to 
(2) Refd. Naval Colliery Co. v. 1. R. Comrs. 
(1928), 138 L. T. 693. 

6966. Add. Annotations : — Gonsd. Collaioy Co. v. 
Gilfard, [1928] Ch. 144. Mentd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 62 ; Re Railways 
Act, 1021, Re Standard Charges Schedule 
(1926), 94 L. J. K. B. 304. 

6074. Add. Citation [1923] B. & 0. B. 139. 
6977. Add, Annotations: — As to (1) Distd. Re 
Madame Tussaud, [1927] 1 Ch. 657. Refd. I. R. 
Comrs. V. Burrell, [1924] 2 K. B. 62 ; Re 
Railways Act, 1021, Re Standard Charges 
Schedule (1925), 94 L. J. K. B. 364. 

6980. Add. Annotation : — Refd. I. B. Comrs. v. 

Burrell, [1924] 2 K. B. 52. 

6984. Add. Annotation : — As to (1) Expld. Collaroy 
Co. V. Giffard, [1928] Ch. 144. 

6986. Add. Annotation : — As fo (1) Gonsd. Collaroy 
Co. V. Giffard, [1028] Ch. 144. 

6987. Add. Annotation : — Apld. Re Dominion Tar 
Ac Chemical Co., [1929] 2 Ch. 387. 

6088. Add. Annotations .—Apld. Rc Dominion Tar 
Ac Chemical Co., [1929] 2 Ch. 387. Refd. 
Coul&on V. Austin Motor Co. (1927), 13 

T. L. R. 493. 

6988a. No dividend declared.] — The 

memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should bo entitled to 
receive in full out of tlie assets the amount 
of capital paid up on their shares, Ac also all 
ai’rears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co, in Apr. 1025, at 
which date no dividends on the preference 
shares had been declared or paid for over 
foxu* years past. After the winding up there 
was a surplus sufficiont to pay arrears of 
dividend due : — Held : no dividends having 
been declared between 1921 As 1925, none were 
due, & the preference shareholders were not 
entitled to he paid anything in respect of 
arrears. — Re Roberts At Cooper, Ltd., [1029] 

2 Ch. 883 ; 08 L. J. Ch. 460 ; 141 L. T. 636 ; 
[1929] B. & C. R. 71. 

6988b. Right to payment without 

deduction of income tax.] — Where upon the 


PART 111. SECT. 87, SUB-SECT. 4.— B. 

■m. Payment in person purportiny to 
be lUtuidator.] — Where, after payment 
made to one parportiux to be a liquida- 
tor, deft, discovered that the payee 
was not locally a liquidator: — Held: 
tlie doctrine of estoppel was not appllo* 
able. — D uncan It Gray, Ltd. e. 
8n.VKR Spring Brkvtrrt, (198S] 4 
D. h. R. 784 : [1985] S W. W. 11. 676.— 
CAN. 


PART 111. SECT. 87, SUB-SECT. 8. 

6938 i. Preferential debts — C’ro«*n 
debts .] — A co., w'hloh had siren a 
mtsc. to the Crown under Fruit 
Preservinff Industry Act, 1913, wbloh 
mtse. was transferred to the State 
Advances Account, went into voluntary 
liquidation : — Held : the Crown doht 
had priority.— Tasman Ij'ruit Packino 
AssooN., Ltd. r. K., [1987] N. Z. L. R, 
618.— N.Z. 


6936 IL .1— C. A. S. K., 

I.td.. a CO. incorporated in South 
Auhtrulla, went into roluntury liquida- 
tion in South AuHtralla. The co. owed 
debts (inter aJia) to the Department of 
Agriculture Ic the Hallways Comr. In 
South Atuiiralia : — Held : in the ivlnd- 
Ing-up, these debts took priority as 
owing to the Crown. The oo. also 
»>wed delits to the Railwrays Comrs. of 
New' Sotitli Wales 6c Queensland : — 
Hdd: m the windinx-up, these debts 
ivero due to the Govts, of the two 
States, & were entitled to priorit> 
equally with the debts above men- 
tioned. The oo. also ow*ed debts to 
officers who were carryUnf out their 
contracts of employment in New South 
Wales : — Held : in the winding-up, 
these servants were entitled to priority 
equally with the South Australian 
offirers. — lie Co&tMONwrKAi.TH Aoiu- 
eVLTURAL SRRVIOB ENOINEKRS, LTD. 
(1928), S. A. R. 348.— AUS. 
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PART III. SECT. 37. SUB-SECT. 9.— A. 

■n. Restraint of distribution — At 
instance of lessor — Until eotenant to 
build completely performed — Notinth- 
standing assignment of lease with con- 
sent of lessor.] — Re Victoria Street 
Properties. Ltd. (In Volitntary 
Liquidation), [1927] N. Z. L. R. 95. — 


PART III. SECT. 37. SUB-SECT. 9.— B. 

6943 I. lAquidatoPs remuneration 
tfr costs — Realisation of security belong- 
ing to debenture-holders .] — The costa of 
a liquidator properly inouired by him 
in realising any property comprised 
in a seourity b^onglng to debenture- 
holders are payablq out of the amount 
so realised upon such securities, but 
the remaining costs of the liquidator 
must be borne by the free assets. If 
any. of the co . — Re Willis C. Ray- 
mond, Ltd. Qn Liquidation), [19281 
N. Z. L. R. 115.— N.Z. 
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winding up of a co. the preference share* 
holders are entitled to payment of idl arrears 
of dividend, & there is a fund available for 
payment, thev are entitled to receive the 
full amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
— Be D031INX0N Tar & Ohemicai. Co., 

[1929] 2 Oh. 387 ; 98 L. J, Ch. 448 ; 142 
L. T. 15 ; 46 T. L. R. GOl ; [1920] B. Ac 
O. R. 71. 

6989. Add. Annotation : — Gonsd. Oollaroy Co. i>. 
Giffard, [1928] Ch. 144. 

6989a. .] — A co. issued preference 

shares, which entitled the holders to a 
fixed cumulative preference dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts, of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. i^ould be divisible among tlie 
members in proportion to the amount paid 
m) on the shares held by them respectively, 
llio CO. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets: — Held: (1) as long as the co. was 
a going concern the i)refcrence shareholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, Ac thenceforward 
the preference sliares retaint‘d no preference 
or priority over the ordinary shares ; 
(2) according to the constitution of the co. 
the prhnd jade presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including deposit interc'st, W’ould be 
distributed amongst all the shareholders i 
pro rata in proportion to the amount paid up I 
on their shares. — lie Madamjs Tdssaud Ac 
Sons, Ltd., [1927] 1 Oh. 057 ; 90 L. J. t^h. 
328; 137L. T. 510; 43 T. L. R. 289 ; [1937] 
B. & C. K. 112. 

6989b. .] — By the memorandum Ac arts. 

of assocn. of a co. it was provided that the 
preference shares should “ confer the right 
to a fixed cumulative dividend ” at a certain 
rate, “ Ac shall rank, both as in^gards dividends 
Ac capital, in priority to the ordinary shares.” 
By the arts, it was provided in the same terms 
as to the dividends, & that the preference 
shares should ‘‘ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ” i—lield : the full rights of 
the holders of preference shares, both as to 
dividends Ac capital, were delimited by the 
contract between them & the co., Ac they were 
entitled to no further rights ; nothing beii^ 
said in the contract as to surplus assets, in 
the event of a winding up they were not 
entitled to share in any surplus assets. — 
Oollaroy Co., I/td. v. Giffard, [1928] Oh. 
144 ; 97 L. J. Ch. 69 ; 138 L. T. 321 ; [1927] 
B. Ac 0. R. 217. 

7001. Add. Annotations : — Dlstd. Re Stanton, Hogg 


V. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 

7014a. Validity of winding-up order in ques- 

tion.] — ^The validity of a winding up cannot 
be ^estioned on a motion in the winding 
up, but must be challenged in independent 
proceedings . — Be Bmpirb Buildbrs, Ltd., 
Be Transvaal Unitbd Trust Ac Rinancb 
Oo., I/TD. (1919), 88 L. J. Oh. 469; 121 
L. T. 238; 63 Sol. Jo. 608. 

7084. For the paragraph in the original volume 
substitute the following paragraph : — 

Judgment alter winding up— Right of com- 
pany to recover money from third party based 
on company’s liability to Judgment oreditor — 
No ground for not staying execution.] — ^The 
manager of a oo. fraudidontly Ac witlioiit 
authority accepted bills of excliaugo in the 
co.’s name, Ac upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. wont 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for liaving 
wrongfully facilitated the commission of the 
above fraud, Ac for having thereby rendered 
the CO. liable on the bills. The judgment 
creditors in tlio first at'tion then sought to 
attach undiT a garnishee order the money so 
payable to the co. by the third party. On an 
application by the co. to stay the garnisheo 
proceedings : — Held : whore a judgment is 
recovered against a co. which is in voluntary 
liquidation the invariable practice of the et. 
is to stay execution of the judgment unless 
there arc very exceptional reasons for 
uxerciaing its discretion otherwise, Ac the fact 
that the only rigiit of tlio eo. to recover the 
money claimed from the garuislxs's was based 
upon the (O.’s liability to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the cose out of the 
general rule. — ^A nuw>-Baltio & Mbditkr- 
UANBAN Bank v. Baukkr Ac Go., [1924] 2 
K. B. 410 ; 03 L. J. K. B. 1 135 ; 132 L. T. I ; 
[1924] B. Ac C. R. 224, 0. A. 

7043a. — — Preferential debts exceeding 

assets.] South R.hom)DA (’oijjkry (Jo. 
(18981, Ltd., [1928] W. N. 120. 

7044a. .]—lie National Stokes, Ltd. 

(1898), 42 Hoi. Jo. 710. 

7051. Add. Annotation : — Mentd. Gilbert v. Gilbert 
Ac Rougher (1927), 90 L. J. P. 137. 

7064. Add. Annotation : — ^Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

7074. Add. Annotations : — Gonsd. Agricultural 
Wholesale Hoc. v. Blddulph Ac District Agri- 
cultural Hoc., [1925] Oh. 769. Refd. Hr Wilts 
Ac Somerset Farmers, [1928J (Jh. 809. 

7076. Add. Annotation Refd. Wall v. Lxchang** 
Investment Oorpn., [1020] Oh. 1-43. 

7082. Add. Annotation : — As to (1) Refd. (Jotfd* v. 
National Union of Seamen, [1920] 2 Ch. 58. 

7088. Add. Annotation : — Gonsd. Agricultural 
Wholesale Soc. v. Blddulph Ac District Agri- 
cultural Soc., [1926] Ch. 709. 

7102. Add. CUaiian .—130 L. T. 250. 


PART III SECT. 87. SUB-8BCT. 10. I «• 215.] -lie H«i YoUASimAM Pnv)'- 

PART 111 . I PART III. SBC5T. 37, SOB-SECT. 11.- , macy. Lri>. (In Liquidation;, Av 

i MOHAN LaD MCHTA (1027), I L. U 

^What queMons_map be | _ .... ' 60 All. 482.— IND. 


iM may be 

Re Hamilton & Co., Ltd. (in Liquida- 
tion), [1928J N. Z. L. R. 419.— N.Z. 


•p. Power of court to order stay - 
Under Indian ComparvUe Art, 1913, 
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Cases 7104— 7385a. English and Empire Digest Supplement. 


7104. Add. Annotation : — Mentd. Perry v. Equit- 
able Life Assce. Soc. of U.S.A. (1929), 45 
T. L. R. 4(58. 

7124. Add. Annotation : — Mentd. EaBtwood & 
Holt V. Studer (1920), 31 Com. Cas. 251. 

7146. Add. Annotation : — Mentd. Public Trustee 
r. Elder, [1926] Ch. 770. 

7161. Add. Annotation : — Refd. Soc. Anon. 

I*echcrios Ostendaises v. Merchants Marine 
Insco., [1928] 1 K. B. 750. 

7168. Add. Annotation : — ^Refd. Morris v. Harris, 
[1927] A. O. 252. 

7169. Add. Annotation : — Refd. Morris v. Harris, 
[1027] A. 0. 252. 

7174a. Mode of application for order.] — 

(1) Whore a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution tlie undistributed assets 
pass to f he Crown as bo7ia vacantia. 

(2) Under sect. 242. as to removal of defunct 
roH. from the regis(-er, the same practice 
should bo adopted wliero there are undis- 
fributod assets. — lie Home A; Coi.onial 
IN.SURANCE Co., Lti). (1928), 44 T. L. R. 718. 


7177a. Effect of.] — ^An order of the ct., 

declaring the dissolution of a co. to have 
been void, does not affect the validity of 
proceedings taken during the interval between 
the dissolution A its avoidance. — ^Morris v, 
Harris, [1927] A. C. 252 ; 96 L. J. Ch. 253 ; 
130 L. T. 687 ; [1927] B. & O. B. 65, H. L. 

7269. Add. Annotation : — Refd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

7370. Add. Annotation: — ^Refd. Kirby v. Wilkins, 
11929] 2 Ch. 444. 

7371a. Scheme Involving reduction of capital 

— ^Modification of rights of different classes of 
shareholders.] — Re Odhams Press, Ltd., 
[1925] W. N. 10. 

7874a. — .] — Rc Star Tea Company (1930). (59 

L. Jo. 80; 109 L. T. Jo. 101 ; [1930] W. N. 4. 

7382a. Scheme involving reduction, reorgani- 

sation & increase of capitai.] — Be Walters 
(Stephen) A Sons, Ivtd., No. 839a, ante. 

7385a. Discretion of court as to acquisition of 
shares of dissentient shareholders — Terms 
must be adequate & reasonable.] —Upon a 
petition to sanction a solicmt* of arrangement 
A amalgamation under t^’os. Act, 1929 (c. 23), 
8. 155, the ct. has i)()wer to determine the 
lerms upon wliich the shares t>f shareholders 
wlio have dissented from the scheme appj*o\ ed 


PART 111. SECT. 87. SUB-SECT. 18.— 
E. (b). 

It. Jf 'fiHfier nnTtifxr nj old compavyA 
— In 1917 tt deed to carry into elloct 
a Bcboiuo of liquidation was drawn 
up, bul. it wiiH never lu fact rogbitcrod 
nor oxuoutod, nltliouffh ItH tcrioH weiu 
ttctuully caiTiod out, In that tlio great 
iiiojority of HiiaroJiolderH In the oo. 
itirrondercd their tihaictj & received 
otherti in oxcluuigo. In 1924 cortain 
of tbeio RJiaroiioldcra hold a mooting 
& appolnt(Hl two of thoir uunibor as 
llquidutorH attempted to asHumo tlio 
direction of tho liquidation: — Held: 
the HharuholderH, who in 1917 had 
roliiiquiHhod thoir nhares, aceopUng 
HlmroH in tho other eos. in exchange, 
had ocatted to be cither sharoholdera 
or contributories A hud no right to 
tako any part In tho nianugeraont of 
the co.’h affaire. — Uuntkh v. Damouar 
Das (1921), I. L. U. 40 All. 759.— IND. 

PART III. SECT. 87, SUB-SECT. 13.— 

E. (f). 

o. Add *• revftd. 1 O. L. R. 480.” 

p i. On contract — To pay ro/nmfaeton.] 

— llRTinci. u. Automatic Totausators, 
Ltd. (1927), 28 S. U. N. S. W. 76; 
affd. 1 A. L. J. 380.— AUS. 

iv. On right of Hhanholdtr in old 
company — To contingent a.^int nahsid 
after rrconafrnrtiim.h Anuv.uson r. 
Nou-Wkst Motors, 11929] 2 D. J.. It. 
175 ; 1 VV. W. It. 801 21 Altu. L. It. 

90.— CAN. 

PART 111. SECT. 37. SUB-SECT.^4.— 
B. 

■w. JIvoidant'e — ./urisJicfion to order 
— I>'or limited purpow only. ] — A 
oo. went Into voluntary llquidutiou, 

& was dlsbolved. I'heivafter intima- 
tion was received from tho Inland 
Rovonue that a sum was repayable to 
the co. in respect of excess profits 
duty, & a petition was presouted to 
the ct. by tho oo. Sc the liquidator 
for an order declaring tho dissolution 
of the oo. to have boon void, for tho 
purpose of the oxorciso by tho llq uldator 
of authority to receive tho payment & i 
to grant receipt thorofor : — Held : It ’ 
was Incompetent imder 1908 Act. , 
B. 228.^ to ^declare the ^ssolution of a | 

The potlUon was amendoS'^ by *tlie i 


deletion of all rcforonco to tho piirpoHc, 
U. tho ct. granted It as amended . — He 
ClUMPlJANT JUTK CO., LTD., I1924J 
S (5. 209.— SCOT. 

* 2 . —— jipplicaiion more than two 
years after dianolutton .) — Eight years 
after a co. was dlsholvod by order 
of tlio el., It was discovered that tho 
liquidator hud not dealt wdth u fou 
held by tho co. Tho bupenor 4c tho 
liquidator presented a petition crav- 
ing tho ct. to declare tho dlsbolutiou 
void, A to authorise tho liquidator to 
grant a disposition of tho feu ad 
perpetuam remanentiam In favour of 
tho superior. 7'ho ct. refused tho 
order craved. — M acDonald’h (Lord) 
Curator, [1924] S. C. 163-4.— SCOT. 

lb. .] — ^A CO. was dis- 
solved for the purpose of recoDbtruo- 
tlou afUw the liquidator had tmtered 
Into an agreement for tho transfer of 
tho assets, including certain heritable 
property, to a new co. Tho new eo. 
cutorod into possossion of the heritable 
property, but did not obtain a con- 
voyanco, & itself subsequently went 
into liquidation. More than two years 
after the dissolution of tho old co., 
a petition was presented to tho ct. by 
the liquidators of both cos. praying 
the ct. to declare tho dissolution of the 
old oo. to htt\o lM*eii void, & to empower 
tho liquidator of that co. to grant such 
titles 08 might be requisite to vest tho 
lieritablo property in the new eo. 
Tho ct, refused the order oravotl. — 
FORTD SniPBRRAKlNO CO.. LT 1 >., PKTI- 
•no.NKRS, [19241 S. C. 489-90.— SCOT. 

PART HI. SECT. 37. SUB-SECT. 16.— 
A. (b) iU. 

e i. .] — Held: lu tlie absence 

of proof that creditors' rights or those 
of the contributories would be proju- 
dioed by the voluntary winding up, 
applications for compulsory winding up 
must bo dismissed. — S ansar Chanu v. 
Karam OiiANi) (1025), I. L. R. 6 Lah. 
340.— IND. 

PART III. SECT. 37. SUB-SECT. 16.— 
A. (0). 

id. Handing over of books by 
voluntary to compulsory liguidator — 
Lien of voluntary liguidator over books,2 
— He STOTKBRiDaB Sc Co., Ltd.. [1023] 
N. Z. L. R. 221.— N.Z. 
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PART III. SECT. 39. SUB-SECT. 1.— B. 

f 1. Preferential treatment of 

creditor.} — Where a co. proposed a 
sehemo of arraugoment, under which 
a i>auk appeared to be secured to tho 
extent of 20«. in tho pound : — Held : 
the scheme was not ono which, in view 
of the apporont proferenllal treatment 
accorded to the bank, the ct. sliould 
sanction. — L aimArr de Uoubaix r. 
GUKN Glove & Co., I/m., 

[1926] S. C. 91.— SCOT. 

PART III. SECT. 39. SUB-SECT. 1.— D. 

7887 ii. .] — The ot. refused to 

approve of a schemo of arrangement 
proposed by the insolvent debtor, 
an lucorprated co.. Sc aceoptod by a 
majority of Its creditors, whereby the 
preferred & socurod creditors wore to 
bo paid by debtor. Sc tho nubecurod 
creditors paid in full by tho allotment 
& isHiio to them of fully i)ald-up pre- 
feronco shares In the debtor co. or In 
a new co. to be incorporated. The 
Bohomo was not ono which should be 
forced upon an unwilling creditor. — 
He Lixd.vkrs, Ltd. (1921), 64 D. L, R. 
717 ; 61 O. L. K. IIU ; 2 C. 13. R. 49.— 
CAN. 

PART III. SECT. 39. SUB-SECT. 1.— 
F. (a). 

7399 II. .]— Where a 

bank, being a secured creditor, im- 
properly voted with the nnsecared 
creditors : — Held : In the absence of 
I the bank as a voting creditor, the 
, necessary three-fourths In value would 
not have been obtained. Sc the pro- 
; ceduro hud not oomplied with 1908 
I Act, S. 120 (2). — 1.AINIERE DB ROUBAIX 
I V. Glkn Glovb Sc HnsiBitv Co.. Ltd., 
[1926] S. C. 01.— SCOT. 

PART III. SECT. 39, SUB-SECT. 1.— 
' F. (b). 

■f. Time for lodging.]— Creditors’ 

I proxies need not be lodged at any par- 
ticular date. 

I W'hero proxies lodged by creditors 
I witliin forty-eight hours of a meeting 
I to approve a scheme of arrangement 
1 had been disallowed : — Held : the 
rejection of the proxies was wrong. — 
, 1_1N1EBK DK ROUBAIX V. GLEX GLOVE 
! A Hosiery Co.. Ltd., [1026] S. C. 91. 
1 —SCOT. 



by the majority shall be acquired, notwith- 
standing that since tlie original offer was 
made the scheme has been superseded bv a 
later amalgamation w’hich lias absorbed the 
tiansferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of tlie rt., which 
is only bound to decide whether the terms 
offered are adequate reasonable, & if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair ic jiist . — He CAsxNJiR- 
JvELnNKu Alkali Co., Ltd., 2 (’h. , 

219 ; 99 L. J. Ch. 153 ; 4d T. L. It. 592. 

7398a. Acquisition of shares of —Discretion 

of court.] — fie Cabtner-Krllnek Alk.vli 
(’o.. Ltd., No. 73.S5a, (nitc. 

7407a. Omission to advertise — Sufficient 

majority present.] — Where there was an in- 
advertent omission to advertise a scheme of 
arrangement under 1008 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices : — field : the meetings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened . — Re Anglo- 
SpANisu Tartar Refineries, Ittd. (1024), 
08 Sol. Jo. 738. 


VoL X.— Oompanies. Cam 7886a— 7488a. 

7409a. — — — (1) Proxy papers to bo used at 
meetings to consider schemes of arrangement 
should follow the form settled by the judge, 
which empowers the proxy “ to vote for mo 
& in my name [ j the said scheme either 
with or without modification as my proxy 
may approve,’* & contains opposite the blank 
a marginal note os follows : “If for, insert 
‘ for,* if against, insert ‘ against,* & strike 
out the words after ‘ scheme * Sc, initial altera- 
tions.*’ Proxies not a<;cording to this form 
will be properly rejected. 

(2) On a Bchomo of orrangemont being 
sanctioned, the ct. refused to ro-appoint 
the original trustees for the dobontiwo- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as t4) the trust estates Sc had in fact 
acquired debentures from their cestuUt (fim 
iruat at inadequate prices, & not in tlwir 
own names, but in the names of cos. con- 
trolled by them . — Re Magadi Soda Co., Lto. 
(1926), 94 L. .1. Ch. 217 ; 41 T. L. U. 297 ; 
99 Sol. Jo. 305 ; [1925] 13. & 0. R. 70. 

7452a. Notice of motion to be given to Treasury 
Solicitor — Where undistributed assets.) — Re 

Home A Colonial Insithance Co., f/rn., 
No. 7174a, ank. 


Part IV. — Banking Companies. 


7462a. — — Defences available — Liability for 

calls.] — Aasunipsit on a irioney demand 
against a joint slock banking co. Plea, 
after setting out the deed of settlement, to 
which pltf. was a i)arty, a set-olf for calls 
due cm shares hold by pltf. Ueplicatioii, 
“ not indebted ’’ Held : (1) (be nqilk’atiou 
was bad, the set-off lieing founded <*iitiivly 
on the deed ; (2) the f)lea was good. 

Miiaain V, Matjirr (1850), 5 Kxcii. .55; 1 


I L. M. iSt P. 220 ; 19 J.. .1. Mx. 227; 11 

li. T. O. S. 410 ; 1.55K. H. 24. 

Anvotntion : Unurally, Reid. Smith r. Tro\\s<lulo (is;)l), 
I IBJur. 

' 7479, Add. Anyiotalion : —ConsA, Hpeneor v.. Ash- 
worth Partington (1925), 94 L. J. K. II. 447. 

7479a. .] -IlAKtLAY c. Pj:vRSh (IHHl), Times, 

\ng. 4, C. A. 

.inrtohitwn't • Diatd. I’rrry i'. Ihnm tt (IHSf)), 11 y. M. D. 

I<)7. Apld. mutu' r. JOJcIk** (1 SH.'i), 11 Q. 11. D. 111'.). 


Part V. — Insurance Companies. 


7482. Add. Annotation : — Refd. Jacobs e. Batavia ' 
Sc (Jeneral Plantations Trust, [1924] 2 Ch. ' 
329. 

1^229.. Power of company to vary rate of Interest 
on loans to policy-holders.] — In an action by i 


a policy-hobh r against an insurauco co. for a 
declaration that tbo co. were not entitled to 
c harge more tlian 4 pc*r cent. intcTcst cm 
sums advanced on security of their policies, 
pltf. based bis case on an aU(‘ged eollatiii-al 


PART III. SECT. 40, SUB-SECT. 2.— A. 

7449 V. .] — ^A CO. formed 

for the parpoee of monef-letidJnc, 
which, havinar discontinued business, 
had been struck off the roister, 
applied for an order to have Its name 
restored thereto, the main ground of 
its application bclni; that it desired 
to recover from a bkpt. estate a 
dividend which had beeomo payable 
since the date of striking off ; — Udd : 
the application ehould bo granted. — 
CHABLna Dale, Ltd., [1027] S. C. 
130.— SCOT. 

oi. DUaolviwn of company on 

non-complianct toith statutory for- 
malUtea.h—A co. which failed to compJv 
with Cos (Reconstitution of Records) 
Act (N.I.), 1933. &c was thereupon 
dissolved, mar ho *' replaced on ” Sc 
•• restored to ” the register In accord- 
anoe with soot. 5 (i). — Re Clonard 
Brick & Estate Co., Ltd., 11926) N. 
47.— IR. 

al. Effect of .} — Where a co. has 


defaulted in complying with Cos. Act, 
ss. 80-85. & Its letters patent have 
been revoked Sc cancelled, & the didault 
can bo waived by showing that It was 
due to inadvertence, accident or 
m^Icct, the revocation Is not comploto 
but conditional. Sc, on the revival of 
the charter, the co.’s existence must 
bo considered to have been ui no time 
Interrupted. — Ua.vque Canadtkv.nk 
Natiovalb V . Sawohuk, (193(1] 3 
D. L. R. 964 ; [1936] 3 W. W. U. 771 ; 
36 Man. L. R. 1.— CAN. 

PART IV. SECT. 4. 
in. Position of depositors ] —If a 
CO. IS deprived of the power to receive 
money on deposit, then in a subsequent 
bkpey. liquidation of the cu. the 
depositors olalming for mones-s on 
deposit prior to its lobing such powers 
will be paid in full, before dcposiiors 
clalinlng for deposits made after it lost 
such powers. Withdrawals nia<lo by 
one of the second class of depositors 
will be appropriated by tbo ct. to his 
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deposits made before the lo-is of such 

E owers. — Re Niei'OV Kif^y.v Hiia, 
iTD., Kjr p. Toi’AHO KirJlNO, 11933] 
1 1). L. R. 1156; 32 B. C. R. 6(J ; 
[1923] 1 W. W. R. 880 : 3 C. B. R. 
673.~OAN. 

PART V. SECT. 1. 

St. Uronmis for grant my or nfiiHiti!/ 
tirence—Whflhfr ronijemi/ (arrifing on 
business in good /alth.l Rt Ail IIihk 
ISHTJltASCi!: AoKNcmH, Lip. (11. (!.), 
11927] 3 I). L. It. 31.; 11937] .1 

W. R. R. .58. CAN. 

7483 I. Voiver oj direHnrs to cmUrael — 
Contract to stand surtly for debt due by 
third party.} ~ Held ; not within tho 
co.'H ortH. of asHocn. — Hindustan 
AHH cniANCE Sc Mutual Benefit 
H ocTKTV, Ltd., Lahore v. Kiialha 
Bank. Ltd.. Cujranwala (1927). 
I. L. R. 9 Lah. 360.— IND. 

■x. Huperintendenl of insuuimt 
Powers — To alter annual stultnifot of 
eompany.] — Re Sun Life ass.imn.u 
Co., [1027] 4 D. L. R. 287.- CAN. 



Cases 7482a— 755Xa. English and Empire Digest Supplement. 


contract or on cBtablished practice : — Held : 
there was no collateral contract, A; the 
practice, proved was to make loans at the 
rate of interest fixed by the board, A not to 
charge one fixed rate for cdl time. — ^T hissz.ton 
V. OoHMBBCiAi. Union AssuibANCB Oo., [1926] 
Oh. 888 ; 96 L. J. Oh. 447 ; 186 L. T. 114; 
70 Sol. Jo. 892. 

7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies — Employers* lia- 
bility insurance company — Carrying on busi- 
ness outside United Kingdom — What Is.l — 

The above Act applies to employers* liability 
insurance business carried on in the United 
Kingdom, though the risks run, A the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on A not to the place 
where the risks are run, the act of issuing the 
policies constituting the carrying on or 
transacting business. — Re United Genebai. 
OOMMEBOIAL INSURANCE CORPN., [1927] 2 Ch. 
61; 96 L. J. Oh. 231; 136 L. T. 663; 71 
Sol. Jo. 141, 0. A. 

AimoUaion:---'BMA, First Jiusslan Insco. v. London A Lan- 
cashire Insce., 11B28] Ch. 922. 

7490a. Reinsurance of fire risks.] — The 

business of reinsuring fire risks is fire insur- 
ance business within Assurance Companies 
Act, 1900 (c. 49), A a foreign co., which car- 
ries' on the business of reinsurance of fire 
risks in the United Kingdom, ut does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-Qenoral the sura prescribed by s. 2 
(1) of the Act, — F orsikrinqsakt. National 
(OP COPBNIIAOBN) V. A.-O., [1926] A. C. 039 ; 
94 L. J. K. B. 712 ; 133 L. T. 161 ; 41 
T. L. K. 473 ; CO Sol. Jo. 643 ; 30 Com. 
Caa. 262, H. L. ; affg. S. C. sub nom. A.-O. 
V. PORSIKRINQSAKT. NATIONAL (OP COPEN- 
UAGBN) (1024), 03 L. J. K. B. 670, C. A. 

AnnokUiona: — Raid. First ItuHHlan Insco, v. London & 
Lonoaahlro Insoe., [1928] Ch. 922; Re National Benefit 
Abhoo., Kj p. Knidlsh Insco.. [1028] Ch. 74. Hentd. It( 
Home A Coionial Insunuioe t'o., l.td., [1980] 1 C'h. 1U2. 

7498a. R. S. C., Ord. 50, r. 2 (8).]— 

lie Canada Lh^e Assurance Co. (1030), 167 
L. T. Jo. 166 ; [1929] W. N. 46. 

7498. Add. AnfioicUion ; — Refd. Re Profits A 
Income lusce., [1920] 1 Ch. 262. 

7508a. .] — Re United British 

Insurance Co., No. 7526a, post. 

7620a. .] — ^Whore an assurance co. having 

power under its memorandum of assocn. 
to transfer its business or any part thereof 
to another oo. has agreed to tremsfer all its 
life business to another assurance co., A the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1900 (c. 49), s. 13, A all 
statutory requirements in connection with 
the transfer have been duly complied with, 
the efioct is that all liability of the transferring 


CO. towards its policy holders is completely 
discharged, A the ct. can order payment out 
of the deposit money to the taransferrmg co. — 
Be United British Insurance Oo., [1929] 
2 Ch. 430 ; 98 L. J. Ch. 444 ; 142 L. T. 12. 

7542a. Bbitannio 

Assurance Co., I/n>. A Assurance Com- 
panies Act, 1909 (1927), 71 Sol. Jo. 729. 

7549. Add. AnnokUione : — Aa to (1) Refd. Cornish 
Mutual Assce. v. 1. B. Oonm., [1926] A. 0. 
281. OeneraUvt Mentd. Bris^ton College v. 
Marriott, [1925] 1 K. B. 312. 

7551a. Wlndlng-up of reinsurer — Claim against 
Insuring company — Set-off.] — ^By a treaty of 
reiosui'ance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. Vlll. of the treaty the insuring co. was 
entitled to retain A accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent, of the share of all premiums credited 
to the reinsurer in the first year, this sum to 
remain as a deposit to secure the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to bo entitled to retain the 
deposit, or any balance remaining after 
satisfying any obligation in respect of which 
the reiiiburor might make default, until the 
detiTinination of the agi’eement, paying the 
reinsurer inlcri'st at 3^ per cent, prr annum 
on any pari of the deposit not used in manner 
aforesaid. By Art. IX. the agreement was 
inimediutely di^terjiilnablo by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1022, the reinsurer j)re8ented its own winding- 
up petition, A on Feb. 1, 1022, the insuring 
CO. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order was 
made for the winding up of the reinsurer. 
After all obligations under the treaty liad 
been satisfied, there remained in the posses- 
sion of tlie insuring co. u sum of over £8,000 
out of the deposit A a sum of acemed interest. 
The liquidator of tlio i-cunsurtT tot>k out u 
summons for a declaration tliat the insuring 
CO. wa.s bound to pay over the deposit A 
interest in fuU. The insuring co. claimed to 
bo entitled to set them off against sums due 
to it from the reinsurer under other treaties 
A policies of insurance A reinsurance : — 
Held: (1) the interest was a debt due from 
the insuring co. to the reinsurer A fell there- 
fore within Bkpey. Act, 1914 (c. 69), s. 31, 
as being one of a number of mutual cr^its or 
debts arising between the parties, A that 
there was therefore a right of set-off in regard 
to it ; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific puri>ose continued to be excluded 
from the course of account between the 
parties A could not be the subject of a set-off. 
— Re City Equitable Fire Insurance Co., 


PART V. SECT. 6. 

■a. BrUieh ettmpany doing buHneaa in 
Irish Free Staie.y^A BritiBh lasuranoe 
ou. dolnir buaiaoss lu the Irish liYee 
State after Doc. 1992, claimed not to 
be liable to make any deposits In the 
Irish FrtH) State in oonsequenoe of 
CousUtutlon & Adaptation of Enact- 
ments Act, 1922, art. 78, A External 
Cos. Adaptation Order. 1923, on the 
ground that the Act had been complied 


with in 1914, when deposits were made i 
In EnKiand: — Held: the co. wys 
bound to make such deposits in the 
Irish Fiw State. — ^Wi^wraRN Austua- 
UAN iKsuaaNcs Oo., Ltd. v. A.’Q. A 
Minister for Inditbtrt A Commerce, • 
[1926] 1. 11.57; 591. L. T. 109.— IR. I 
7498 i. Apjdicotion of deposit on I 
rHiuHrtg vp.)~Re Nationai. Benefit 
Assurance Oo., I/td., Pacific Great i 
Eastern Ry. Co.’s Case, [1927] I 
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3 D. L. R. 289 ; [1927] 2 W. W. R. 
348 ; 36 Man. L. R. 549.— CAN. 

PART V. SECT. 8, SUBJECT. 4.— A. 

e i. Domkiion Winding-up Act.] 

— Re Continkntai. Fibk Sc Casualty 
Co., [19241 1 W. W. R, 132.— CAN. 

e U. -) — COKTINBNTAI. 

FlM& CASUALTY Co., [192411 W. W. R. 
1080.— CAN. 



Vol. Z.— Companies. Oases 7551a— 7650« 


JjTD. (2), [1930] 2 Ch. 293 ; 99 L. J. Ch. 530 ; 
143 L. T. 444, O. A. 

7593. Add. Annotation : — ^R«fd. Biddiilph Sn Dis- 
trict Agricultural Soo. v. Agricultural Whole- 
sale Soc. (1020), 96 L. J. Ch. 670. 


7600. Add. Annotation: — As to (2) Consd. Sc Apld. 
He Profits Sc Income Insce., [1929] 1 Oh. 202. 

7609. Add. Annotations: — Consd. Agricultural 
Wholesale Soc. v. Biddulph Sc District Agri- 
cultural Soc., [1926] Ch. 769. ReM. Hole v. 
Carnsey, [1930] A. C. 472. 

7611a. Former actuary — In receipt of pension.] 

— On the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human life Sc by the granting of annuities 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
was subsequently ordered to bo wound up 
compulsorily, Sc the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with : — Held : 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), Sc must be valued, as at the date 
of the winding-up order, in the manner 
indicated in that statute . — He Profits Sc 
Income Insurance Co., [1929J 1 Ch. 202 ; 
98 D. J. Ch. 165; 140 L. T. 620; [1929] 
B. Sc C. li. 17. 


7612a. .] — Held: the liquidator had rightly 

rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance Sc no stamped 
policy was issued as required by law, so that 
the contract was invalid. — English Insur- 
ance Co. V. National Benefit Assurance 
Co. (Official Receiver), [1929] A, 0. 114 ; 
98 L. J. Ch. 1 ; 140 L. T. 70 ; [1928] B. Sc 
C. B. 07, H. L. ; affg. S. C. suh nom. lie 
National Benefit Amurance Co., Ex p. 
English Insurance Co., [1928] Ch. 74, C. A. 


dnnotations -Diatd. He Norske Lloyd Inat’e , [11)28] W. N. 
9U. Beld. Re Home & Ckilooial Insoe. (1929), 45 T. L. 11. 


658. 


7612b. Effect of compromise under 1908 Act, 

8. 214, accepted Sc acted on by parties.] — 

He Norske Ijuoyd Insurance Co., Ltd., 
[1928] W. N. 99. 

7620. Add. Annotation : — Contd. Re Profits Sc 
Income Insce., [1929] I Ch. 202. 


7622. Add. Annotation: — ^Refd. Re Profits Sc 
Income Insce., [1929] 1 Ch. 202. 

7623. Add. Annotations: — As to (1) Consd. Re 
Profits Sc Income Insce., [1929] 1 Ch. 202. 
Refd. Re City Life Assce. (1026), 42 T. L. R. 
45. 

7625. Add. Annotations : — ^Dlstd. Re National Bone- 
At Assce., [1924] 2 Ch. 839. N.F. Re City 
Life Assce. (1926), 42 T. L. B. 46. 

7626. Add. Annotation : — Refd. Re City Life 
Assce. (1926), 42 T. L. R. 46. 

7627. Add. Annotations: — Overd. Re City Life 
Assce. (1926), 42 T. L. R. 45. Refd. Re 
National BeneAt Assce., [1024] 2 Ch. 339. 

7627a. .] — A policy-holder in a life assurance 

co. borrowed money from the co. on hts 
policy. Before the death of the assured the 
co. was wound up, Sc the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt : — Held : Bkpev. 
Act, 1914 (c. 69), 8. 81, applied, there having 
been at tlie date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up. Sc the policy-holder 
was entitled to set off the value of his policy 
against his debt . — Re National Benefit 
Assurance Co.. I/td., [1924] 2 Oh. 839; 
94 L. J. Oh. 33 ; 132 L. T. 60 ; 40 T' L. R. 
755 ; 08 Sol. .lo. 763 ; [1924] B. Sc O. R. 231. 

Annotation — Apprvd. ft Polld. Re Oity Life AsHce. CX». (19*6), 
4* T. L. II. 45. 

7627b. .] — In the liquidation of a life in- 

surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpey. Act, 
1914 (c. 69), s. 81, as made applicable by 
1908 Act, 8. 207, to set off the statutory 
value of their policies in full against the 
money duo on their migos., if the co. hold the 
mtges. at the date of the commoncomont 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
intges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
— Re City hiFis Assubano'E Co., Ltd., [1920] 
Oh. 191; 95 L. J. Ch. 05; 134 L. T. 207; 
42 T. L. R. 46 ; 70 Sol. Jo. 108 ; [1026] B. St 
C. R. 233, C. A. 

AnnotutionH —Refd. Re ProfltH Sc Inoone JaHoe , [19291 
I Cli. 26* ; JU City hfiultahlii Fiio Insurauoo Co., (1930] 2 
(’h 293 ; to- Fentou, he ju Feufoii Textile Abhocu. (103(». 
99 L. J. Clj. 3 >8 


Part VII. — Unregistered Companies. 

7650. Add. Annotation : — ^Refd. Employers’ liability Assce. v. Sedgwick Collins (1026), 

95 L. J. K. B. 1015. 


PART VII. SECT. S. SUB-SECT. 1. 

7654 i. Power of court — Under Com- 
paamea Ada — XHaerdionary,] — The 
general partaor in a limited partner- 
Bhip oonslBUnic of two members pre- 
sented a petition for the wlndlnir up 
of the partnership by the ot. ft for the 
appointment of a liquidator : — Held : 
although It was competent for the et. 
to appoint a judicial factor to wind up 
a limited partnership, the averments 
of parties showed that questions as 
to the liability of the limited partner 
were likely to arise, ft it was more 


expedient that the partnership should 
be wound up by the ot. — ^MuiRHsao 
V. Boblanp. [1925] S. C. 474.— 
SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

7658 1. ** Unrrgigtered company " — 
Benevolent eor%Hy.\ — A. oo. & Its 
directorM instituted Sc endowed a 
benevolent society, which was not 
registered under Friendly Societies 
Act. 1896. ft made it a condition in 
the contract of omplprmcnt of Its 
manual labourers that they should bo 
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members of the society In addition 
to Income derived from the endow- 
ment fund, furtlioi ln< omo was pro- 
vided, in terms of the* con<(tltntion, by 
the members paying small weekly sums 
to the swlety, wbivh wore deducted 
from their woge-^. Sc by the co. paying 
an equal amount. The members ft 
their dependants were respectively 
entitled to fdekness ft death beuebts 
The mauaffcment wae vested In a < oin 
mlttee which was elected by 11 k 
members In annual general rnedniH' 
The CO , having been bought up Im a 



Caaei 7788a— 8469. Ekolish and Emfibe Digest Supplement. 


Part VIII. — Cost-Book Companies and Mining Companies 

in the Stannaries. 


7728a. .] — OouBTEis v. Johnson 

(1863), cited 10 Exch. 242, ; 166 E. R. 
433. 

Annotation .—Reid. Watson «. Spratley (1 854), 10 Exch. 222. 
7726. Add. Annotations : — Refd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 264. Mentd. 


Prager v. Blatspiel Stomp & Heacock, [19241 
1 K. B. 666. 

7787. Add, Annotation : — As to (2) Consd. Spencer 
V. Ashworth Partington, [1925] 1 K. B. 


Part IX. — Statutory Companies for Public Purposes 


7862. Add. Annotations : — As to {\) Consd. Withom 
Outfall Boai'd v. Boston Corpn. (1926), 136 
L. T. 766. (jcnernlhj^ Mentd. Musical l*er- 
forineits’ IVoioction Assocn., Ltd. v. Britisli 
lTit<‘rnational Pictures, Ltd. (1030), 46 
T. L. It. 486. 

8046. Add. Annotations : — Dlstd. Aylott v. West | 
11am Oorpn., Sisson v. Same (1926), 95 
L. J. Oh. 633. Refd. Donnerley v. Prestwich 
D. 1). C. (1029), 141 L. T. 602 ; Royal Trust 
Co. V. A.-G. for Albeita (1929), 46 T. L. R. 25. 

8126. Add. Annotation : — As to (2) Refd. Cotter 
V. National Union of Seamen [1929] Oh. 58. 

8129. Add. Annotation .‘—"RM, British Insulot<*d 
iSc Ilelbhy Cables v. Atherton, [1926] A. C. 205. 

8176. Add. Annotation: — Refd. British In8ulaU‘d 
& Uelsby Cobles v. Atherton, (1926] A. C. 205. 

8225. Add. Annotation : — Consd. llartland v. Dig- 
gines (1924), 41 T. L. R. 131. 

8243. Add. Annotation : — Refd. British Insul.'ited 
& lleibby Cobles v. Atlierton, [1920] A. C. 205. 

8246. Add. Annotation : — Refd. Morris v. Uarris, I 
[1927] A. C. 262. I 

8275. idd. Annotation .’—Menid, A.-C«. v. Shaip 

( 1930 ), 99 L. .1. ('ii. 4 n. 

8802. Add. Annotation : — Dlstd. Garrard v. James, 
[1926] Ch. 610. 

8380. Add. Annotations A'pld, lie Thoms<»ii, 


Thonihon v. Allen, [1030] 1 Ch. 203. Mentd. 
Wright V. Morgan, [1926] A. C. 788. 

8340. Add. Annotation : — Generally^ Mentd. Puts- 
man v. Taylor, [1927] 1 K. B. 637. 

8361. Add. Annotation : — Refd* Kreditbank Cassel 
O. m. b. H. V. Schenkers, [1926] 2 K. B. 450. 

8365. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 616. 

8366. Add. Annotai/ion : — Refd. Liggett (Liver- 
pool) V. Barclays Bank, [1928] 1 K. B. 48. 

8383. Add. Annotation: — Generally y Mentd. Puts- 
mon V. Taylor, [1927] 1 K. B. 037. 

8389. Add, Annotation: — As to (1) Apld. Garrard 
V, James, [1925] Ch. 616. 

8412a. .] — Re Mersey By. Co., Gibds 

V. Mersey Ry. Co. (1895), 11 T. L. R. 390. 

8444a. .] — A receiver A: manager was 

ax)pointed of the undertaking of a tram- 
ways CO. — Bartlett v. West Metiiopolitan 
Tramways Co., [1893] 3 Ch. 437 ; 63 L. J. Ch. 
208 ; 69 L. T. 660. 

Annotation: — Dbtd. Marshall v. South Staffordshire Tram. 

CJo.. [18U6] 2 Ch. 36. 

8458. Add. Annotation : — Mentd. Aylott v. West 
Ham Corpn., Sisson v. West Ham Corpn. 
(1926), 90 J. P. 99. 

8459. Add. Annotation : — Mentd. Everett v. 
Griffiths, [1924] 1 K. B. 041. 


larger concern, went «mt of hublneBS. 
6c the workH wore eventually closed 
dow n. A special lueotiug of the society 
WHS tliorooftor held, at which it woe 
resolved to ceaso rcccivliur contribu- 
tions 6l paying beuellts. Subsequently 
certain officers of the stieiety preaented 
a iietitlou fur the uindiug up of the 
society OB an ** unregistered co.* : — 
Held : the society was not a “ partner- 
ship, assocn., or co.” ^^lthin Cos. Act, 
11)08, Part Vlll., s. 267, in respect 
that there was no contractual rclatiou 
between the members inter se, 6c. 
accordingly, that it could not bo woimd 
up under the Act as an unregistered 
OO.” — He CALKUONIAN E^^»LOYEKH’ 
Hr.NKVOLiONT SocncTT, 11928] S. C. 
633.— S''0 l 


PART VII. SECT. 2, SUB-SECT. 2.— D. 

7670 I, Assorudion of less than seven 
mcmturs — At date of vUitnm.] — Held : 
the ct. may under Cos. Act, s. 271, 
order the \\ lading up of an unregistered 
CO. even If it is composed at the date 
of the application for its umdiug up, 
of not luoro than 7 members. — ift 
Indian (^imtanii-js Act. 1913 (1930), 
1. L. 11. 8 Kou. 409.— IND. 

PART IX. SECT. 8, SUB-SECT. 5.— B. 

b I. NectssUy /or.J — Where the 

directors of a railway oo. at one meeting 
made aovernl calls, payable at intervals 
of two months from each other : — Held : 
bad, for the calls cannot bo made at loss 


intervals than two months ; & a 

stockholder who had paid the first 
cull thus made, & then transferred his 
sbares, was not responsible for the 
subsoQUout calls thus illegally made. — 
Mookk V. McLaiu:n (1802), 11 C. P. 
534.— CAN. 

b 11. floio calculated.] — Where 

calls on stock were to be made ** at 
periods of not loss than three months’ 
interval,” Sc one call w'as made payable 
on Aug. 10, Sc another on Nov. 10 : — 
Held: an interval of three months 
had not elapsed between thu two calls, 
& that the second call was therefore 
bad. — Stadacona Fibb Sc Life In- 
surance Co. V. Mackenzie (1878), 29 
O. P. 10.— CAN. 
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VoL Z.— Oompanies. Cases 8510—8543. 


Part XII. — Foreign Companies. 


8510. Add. Annotations : — Reid. Swedish Central 
By. V. Thompson, [1924] 2 K. B. 255 ; A.-O. 
V. Belilios, [1928J 1 K. B. 798, 

8512. Add. Annoiatioti Reid. BmploycrB’ 
Liability Assce. v. Sedgwick Collins (1920), 
93 L. J. K. B. 1015. 

8514. Add. Annotation: — Reid. Gilbert v. Gilbert 
& Bongher (1927), 90 L. J. P. 137. 

8520. Add. Annotation: — ^Reld. Midland Bank v. 
I. B. Comrs., [1927] 2 K. B. 405. 

8523. For the portion of the paragraph in the 
original volume commencing with “ Held : ” 
substitute the following paragraph : — 

Held: (1) upon the construction of the 
decrees of the Soviet Govt., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bark ; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pltf. bank, but they ought to have 
moved to strike out the name of the bank as 
pltf. — Russian Commercial & Industrial 
Bane v. Comptoir d’Escomptb de Mul* 
HOUSE, [1025] A. C. 112 ; 93 L. J. K. B. 1098 ; 
132 L. T. 90 ; 40 T. L. B. 837 ; 08 Sol. Jo. 
841, 11. L. 

AniiDtotionH — Ai to (!) Apld. Eniplojers' LlabUIty Assce. 
V. Sc'lgwlck ColUus (in2(i». 95 L J K H. 1015. Aa to 
(2) Folld. Bunque Internatiociale do ('omm 'rce do l*ctrc»- 
Kracl » (<otiKu»>sO\>, [1925] 150. Consd. Tho Jupitor 

(No. 2). 110251 l\C9; The Inpltei ^Vo. ^(lu2;),l.'n L. T. 
.>3*1. Distd. Page v. Hcottlbh lusce (*orpn. (1929), 9S 
L. J. K. U. .{08. 

8524. For the paragraph in the original volume 
substitute the following paragraph : — 

office in Petrograd & a branch in Paris had, 
through its Paris branch, a senes of Clnaiif i.il 
transactions with a customer os the result 
of which the customer was largely indebted 
to the bank. In 1920 the l*aris manugcr I 
brought au action in the name of the bank | 
against the customer to recover the amount ' 
of the debt. Deft, pleaded that by virtue i 
of the nationalisation of the Kussian banks ' 
under decrees of the »Soviet Govt. pltf. bank i 
had ceased to exist, & that no one had aiitho- j 
rity to sue in the name of the bank : — Held : 
the case was governed by Russian Commercial 
& Itiduslrial Bank v. Comptoir d’Bscompte de 
Mulhouse^ No. 8323, ante^ & the defence 
failed. — Banque Internationale de Com- 


merce DE Petrograd v. Goukassow. [1923] 
A. C. 160 ; 93 L. J. K. B. 1084 ; 132 L. T. 
110; 40 T. L. B. 837 ; 08 Sol. Jo. 811. 
n. L. 

Anuotuium — Reid. Tlie Jupiter (No. 3) (1027), 157 L. T. 
333. 

8527a. Whether company In existence.] 

-|-A Rusbian insurance co., having its prin- 
cipal office in i*ctrograd At a branch office in 
London, in accordance with 1908 Act. s. 274, 
filed with the ri'gistrar the name of C. as its 
authorised repn^sentative to accept service 
of process on its behalf. By a 8ori<‘S of 
decrees passed in 1918 the Soviet Govt, 
purported to put all insuraiu'e ('os. m Russi<i 
into liquidation & to apiiroprmte their ])ro- 
perty. In the spring of 1923 (J. sent a iKitico 
tt) tlio registrar that tlie co. which he repre- 
sented had ceased to c\i8t. A: at his request 
tliis notice was placeil upon the file. In tluj 
summer of the same year resps. brouglit nn 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to he due Uj them in respect of certain in- 
surauct‘ transactions. Th(* writ was served 
upon ('., who prott‘st(‘d that he had no power 
to act for the co., Ac judgment was signed m 
default of appearance //c/d : (I) at the 

date of the writ the co. had not eea.sed to 
exist by virtue of the decri'cs of tlie Soviet 
Govt. ; (2) the service of the writ on ('. vvas 
v.Uid ; (3) the co. by putting on the file Uie 
name of a person authoiisiul to a<*cept hcrvice 
of j)roc(‘ss on its behalf agreed tc» submit to 
the jurisdietiou ot tlu* (t., A it must ho 
ikSHUtned liiat tiie Hiissian Govt, would, 
according to the c*omity of nations, recognise 
the judgm<‘nt as (*lh‘ctivc, — Emplovkiis’ 
LIAIHLITY ASSURANI’E GoHI'N. P. Sl.IRiWlCK 
Gollins a Go., [1927] a. G. 93 ; 93 L. J. K.B. 
1013 , 42 'r. L. 11. 749 ; sub nmn. Skdgwice 
Goli.ins a (’()., J/i'i). V. Bossia 
G o. OE PEriiOORAD, 130 L. 'r. 72, If. L. ; 
affg. S.d sub nom. Skdowick (joM.iNS A (Jo. 
V. Hossia Insuuanc’E Go. oIic J'jjntoOKAD. 
[19201 I Iv. B. 1, (5. A. 

Ann lUUiona — A'i to (1) Reid. I'lrht I(UH<4iua IriHco.v. Lotidou 
vV lifitii U'ihite IiirtiT , 1192SI i'h. 922. Ja to ( {) Apld. 
"lubat 1( r u, l'ta«Juig( <).,[ I927| 1 Ch. 495. (JeneruUu, Refd. 
'Jhe .lupitii (No. 3).(192/), 1J7 J.. T. 333. 

8542. Add. Annolalion : — Reid. Sedgwick Gollins 
V. Hossia Inscc. of Petrograd, [1920] I K, B. 1. 

8543. Add. Annotaiion : — Retd. Sedgwick Collins 

Rossia Insco. ol Petrograd (1925), 133 
L. T. 808. 


part X. sect, 6. 

sb. Effect of Art respecting CapaeUy j 
of ('ompanits, 1917 (c. 12). J — Thoabovo 
Act deal<t oaly w Itb the capacity of cos. 
to exercHe tbefr poworo, & does not 
enlarge the powers thomselvos. — lie 
NOKl'U WeSTBRV TBUhl Co., Ex p. 
PURK Oil Co., Ltd. (Mav.). [1926] 1 
D. L. U 689; (1926) 1 W. W. R. 426; 
35 3»Iau. li. R. 433.— ^AN. j 

PART XII. SECT. 4. 
t. (top of p. 1200). Read now “w.” 

w (p. 1200) 1. Company holding 

no licence in mortmain.] — An insurance 
CO., incorporated In a foreign State Sc 
holding no licence under Ontario 
Mortmain & Charitable Use? Act, but i 
oA authorised to do business I 
in Ontario, appliel to be registered as 
the transferee of a charge upon laud : — ' 


Held : the co. was entitled to l)o 
regwterod without any quaJillcation 
as to proceedings that might bo taken 
under that Act or any other Act 
alToctlng the holding of land by t^orpns. 
— He New York Life Inhuuanck Co. 
(1924), 55 O. L. R. 408.— CAN. 

q (p. 1200) i. Harden of 

proof of status to carry on business ,] — 
La Salle Ektensiov University : 
J^HEEMAV (Man.), (1926) 3 W. W. R. 
474.— CAN. 

c. (p.1202). Add "rersd. 56 B. C. R. 
539.” 

PART XII. SECT. 8, SUB-SECT. 1. 

e I. .1— A wlndlug-up 

order by a CTanadian ct. In the matter 
of a Scotch po. doing bnsInpMt in 
Canada, Sc baring assets Sc owing debts 
in Canada, which order was luade on 
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] the iwdllioa of a Curiudluti rieiUUn, 
wilh Iho consent ot the JJqiildulor 
TiroviouMly ajipolnUMi by the ft. m 
heotland, as aneillary to toe wimijug up 
proof'odingH there* Jhld • a vitll<l 
Older.- He Hcoriisn C\N'Muan 

AsiiKHlos Co., Ail.iv r itcNrfov 
(1890), 18 a. C. It. «07 CAN. 

0 ii, — } WhPTO a 

w’indlng-up orflf r h.id b< < n made in 
Lnglund ogalriht nn l.iiglish co. prior 
to the making of a ('anHfil.in winding- 
np oidfi JHld a double Ibiuida- 
lionhhoiild h* avoided, by treating the 
dutifrt of the Canudiau liquidator ns 
antillarv to the English winding uj* 
pioeeedings.- He National Hivmi 
, Asst itANCK Co., Ltd., PAfiin vi 
Eahikuv Hy. Co.’h Cahi . il‘»- 
I). L. U. 289 ; [1927) 2 W li 
I 36 Man. L. R. 649.— CAN. 



Cases 8671—8688 . Ekoush and Empire! Digest Sxtfplbhent. 


Part XIII. — Illegal Companies. 


8571. AM. Annotations: — ^Refd. Re Prevost, 
Lloyds Bank v. Barclays Bank, [1030] 2 Ch. 
383. Mentd. GottlifTe v. Edelston, [1930] 2 

K. B. 378. 

8576a. .1 — Habvby v. Collett (1846), 16 

Sim. 332 ; 4 Ry. & Can. Cas. 387 ; 16 

L. J. Ch. 376 } 10 Jut. 603 ; 60 B. R. 646. 
Annotaiion : — Beld. Stewart v. Austin (1866), 36 L. J. Ch. 

162. 

8681a. Action against treasurer St secretary 

— Illegality will not prevent account.] — 

GBBBNBEna V. CooPEBSTEiN, No. 272a, ante. 


8682. Add. Annotation: — ^Refd. Greenberg v. 

Cooperstein, [1926] Oh. 667. 

8688. Add. Annotation : — Reid. Greenberg v. 

Cooperstein, [1926] Ch. 657. 

8587. Add. Annotations: — Reid. Cornish Mutual 
Assce. V. 1. B. Comrs., [1926] A. C. 281 ; 
Greenberg v. Cooperstein, [1926] Oh. 667 ; 
Thomas v. Evans, Jones v. ^uth-West 
Lancashire Coal Owners* Assocn. (1926), 136 
L. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312 ; Re Unit^ General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 


Part XIV. — Companies under Private Acts. 


8595a. Name ol member omitted Irom 

memorial ol names ol members — ^Deed not 
executed.] — Scott v. Berkeley (1847), 3 
0. B. 926 ; 6 Ry. & Can. Cas. 61 ; 16 L. J. 
C. P. 107 ; 8 L. T. O. S. 389 ; 11 Jur. 242 ; 
136 E. R. 871. 

Annatalidne : — Held. Portal «. Emmena (1876), 1 C. P. D. 
201 ; Kipllns v. Todd (1878), H C. P. b S5() ; Re South 
London Fish Market Co , PllniBoll*8 Cose (1888), 1 Meg. 92. 

8621a. .] — Bkowne V. London Necbo- 


POLI8 & Nation A j. Mausoleum Co. (1867), 
6 W. B. 188. 

8681. AM. Annotation : — Mentd. Harnett v. Bond, 
[1924] 2 K. B. 617. 

8683. Add. Annotations: — Consd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443, 
Reid. Liggett (Liverpool) v. Barclays Bank. 
[1928] 1 K. B. 48. Mentd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 


PART XIV. SECT. 2, SUB-SECT. 3. 

id. Sultacription hooka — OondUtona as to.] — Marmoka Founduv Co v. MuitNEV (1850), 1 C. P. 29.- CAN. 
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m. XI.-CaseB 18-698. 


COMMONS AND RIGHTS OF COMMON. 

Nom. — Aa to oommons & rights of common after 1925, see Law of Property Act, 1925 (c. 20), 

88. 193, 194. 


Part II. — Different Kinds of Rights of Common. 


18. Add* Annotation : — As fo (1) Refd. Stoney v* 
Eastbourne B. 0. & Devonshire (1920), 95 
L. J. Oh. 812. 

144. Add* AnnoiaUon : — ^Mentd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


Part V. — Right 

328. Add, Annotation : — Consd. Hodgson v. Mc- 
Oreagh (1923), 03 L. J. Oh. 330. 

323a. In demesne land — Is warren in gross.1 

— Deft., lord of the manor of B., claimed 
sporting rights over pltfs.* freehold farms 
within the manor, basing his claim on a 
franchise of free warren appurtenant to the 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user ; — Held : the grant to J. 
in 1301 was of a franchise in gross, & oven if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
a franchise in gross by J.*8 reserving the 
franchise upon the occasion of that aJiena* 
tion ; there was therefore no title in deft, 
by the grant of the numor, & there was no 


224f. Add, Annoiations : — OeneraUyt Mentd. Verge 
V, Somerville, [1924] A. 490 ; lie Gwyon, 
Public Trustee v. A.-O. (1929), 40 T. L. B. 96. 
226. Add, Annotation : — As to (2) Rsfd. Hodgson v. 
McOreagh (1923), 92 L. J. Oh. 420. 


of Free Warren. 

evidence supporting his claim by prescription 
to the presumption of a lost grant. — Hodgson 
V. McOkbaoh (1923), 93 L. J. Oh. 339; 131 
L. T. 340 ; 40 T. L. 11. 10 ; 68 Sol. Jo. 68, 
C. A. 

829. Add. Annotalion : — Refd. Hodgson v. Mo* 
Oreagh (1923), 93 L. J. Oh. 339. 

339. Add. Annotalion : -Oencralttf^ Mentd. 'ITio 
KagorneH, [1920] P. JK5. 

347. Add. Annotation : — Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. .1. Oh. 339. 

347a. Alienation reserving franchise of free warren.] 
— Hodgson v. McOihsaoh, No. 323a, ante. 

349a. By alienation of soli —Although soil 

reacquired.] — U. v. .Shihlani> (1314), Y. H. 
6 & 7 E«lw. 2. VIIl. Sel. Hoe. (Vtd. IH., 
Eyre of Kent ) 181. 


Part VI. — Creation and Proof of Rights of Common. 

366. Add, AnnotcUionn : — Qenercdly, Mentd. Verge 452. Add. Annotations : — Refd. ((MM'ii r. Matt liew.s 
V, Somerville, [1924] A. C. 496; tie <Juvon, A (’o. ( 1930), i«T. H.200. Mentd. Hulloy v. 

Public TrusU'e v. .l.-G., [1930] I (’Ii. Silversprings Bleaching Go., [1922] 2 Oh. 268. 


Part VIIl. — Acquisition of Commons under Compulsory 

Powers. 

654. Add. Annotation : — ^Mentd. British Thomson-Houston Co. v, British Insulated A Ilolsby Cables, 
[1924] 2 Cb. 160. 

Part IX. — Rights, Remedies and Liabilities of Lord of 
Manor as Owner of Soil. 

640. Add, Annotation .-—Mentd. Weber r. Birkett, [1925] 1 K. B. 720. 

Part X. — Rights and Remedies of Commoners. 

698. Add. Annotation : — Mentd. Hardie A Lane v. Cliiltem (1927), 06 L. J. K. B. 773. 
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Cases 884—1089. English and Empire Digest Supplement. 


Part XIII. — Inclosure of Commons and Common Fields. 


884. AM, Annotation : — Refd. v. Host 

(lOHO), 09 h. J. K. ]J. r,:{7. 

886. Add. Annotation : — Refd. Back v. Daniels, 
11025] 1 K. B. 526. 

893. Add. Annoiailons : — As io (4) Refd. Oonsett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1022] 2 Ch. 135. As to (5) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron i 
Co., [1022] 2 Ch. 135. 

899. Add. Ayinolaiion : — As io (1) Consd. Consett 
Industrial & I’rovident Soc. v. Consett Iron 
Co., [1022] 2 Ch. 135. 

900. Add. Annotation : — Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1022] 

2 Ch. 135. 

901. Add. Citation :—[W22] 2 Ch. 187, n. 

Add. Annotation: — Folld. Consett Indus- 
trial A Provident Soc. v. Consett Iron Co., 
[1022] 2 Ch. 135. 

903. For the paragraph in the original volume 
Buhstitute the following paragraph : — 

.] — By the Lanchester 

Inclosure Act, 1773, the moora & commons 
of the manor of I^ncliester, Durham, were 
divided & allotted. Tlio Act provided that 
the lord of tlie manor k, his assigns should 
havd, hold k enjoy all mines & minerals 
within k under the allotments, with full & 
ireo liberty of boarcliing for, draining, winning 
k working the mines k minerals by any ways 
f)r means then in use or thereafter to be 
invented as fully k freely as he might or 
(ould have had, held, used k enjoyed tlio 
Mi.mo in case that Act had not been made 
witiiout paying any damages or making any 
hatibfaction lor so doing; iS:: also iliat the 
annual rcmtal of a certain allotment to the 
justices should be applied in or towards the 
('ompensatiou of those allottees whose allot- 
ments were damnified by the exercise of the 
lui'd’s mining rights, k tliat any deficiency 
should be made up by means of a rate levied 
ui>on all the allottees ; — Held : (1) the case 
was governed by tlio decision of the Ct. of 
Appeal in Cornett Waierworks Co. v. UUsoHt 
No. 001, om/c, which was a decision on the 
identical (iuestion arising on the construction 
of the same Act & in the same circumstances, 
k although the reasoning upon which that 
decision wss founded had been disapproved 
of by the llouse of Ixirds in Jiuitcrknowle 
Colliery Co. v. Bishop Auckland Industrial 
Co.t No. 005, posit the decision it«elf had not 
been overruled k was therefore binding upon 
the ct., k defts. had a riglit to work the mines 
so (is to let down the surface of the land 
without paying damages or making any 
compensation to ])ltfs. ; (2) (Younoku, 3j.J.’) 
the decision at uliicli tlie Ct. of Appe^ had 
felt itself compelled to arrive in deference to 


authority binding upon it might quite well 
have been reached on the cons&uction of the 
Act itself apart altogether from the decision 
by which it was bound. — Consett Indus- 
trial & Provident Society, Ltd. v. 
Consett Iron Co., [1922] 2 Ch. 135; 91 
L. J. Ch. 630 ; 127 L. T. 383 ; 38 T. L. R. 
584 ; 66 Sol. Jo. 452, 0. A. 

905. Add. Annotaiion : — Consd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

906. Add. Annotation: — Consd. Consett Indus- 
trial k Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

909. Add. Annotations : — As to (2) Consd. Consett 
Industrial k Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. As to (3) Consd. 
Consett Industrial k Provident Soc. v. 
Consett Iron Co., [1922] 2 Ch. 135. 

911. Add. Ayinoiaiion : — As to (2) Consd. Consett 
Industrial k Provident Soc. v. Consett Iron 
Co.. [1922] 2 Ch. 135. 

913. Add. Annotation: — Refd. Taylor v. British 
Legal Life Assce., [1925] Ch. 395. 

939a. As to fences — Power to direct maintenance.] 
— Notwithstanding tlie omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair k mainten- 
ance of fences, the erection of which by the 
respective allottees of land that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion. — (Jarneit V. Pratt, [1926] CJi. 897 ; 
95 L. J. Ch. 453 ; 135 L. T. 471 ; 70 Sol. Jo. 
736. 

942a. Trespass — Power to maintain — Interference 
with stake.] —D rtv HR r. Siari-sON (Isls), s 
T.umt. 014, n. ; 2 Moore, C. P. 0S2, ii. ; 129 
K. ii. 523 

.Innofntion : — Disid. Nowca^tlo r. Clark (181 S), J Moore, 
C. V. (5G0. 

953. Add. Annotations : — Mentd. B. v. Electricity 
Comre., Ex p. I^ondon Electricity .Toint Com- 
mittee, [1921] 1 K. B. 171 ; H. /. Mmi-lu of 
Health, Ec />. 5afTe, [19301 2 K. iJ. 9 S. 

985. Add. Annotations : — Ccnerally, Mentd. R. v. 
Nat Bell Liquors, [1922] 2 A. C. 128; U. v. 
l.incolnshit’o JJ., Ex p. Brett, [1926] 2 K. B. 
192; Palmer v. Crone, [1927] 1 K. B. SOI. 

1009. Add. Annoiaiion : — Mentd. Ijeyton U. D. C, 
r. Wilkinson. [1927] 1 K. B. 853. 

I 1013. Add. Annotation : — Generally^ Mentd. White 
V. WiUiams, [1922] 1 K. B. 727. 

1016. Add. AnnoUUion : — ^Mentd. Ilulley t*. Silver- 
springs Bleaching Co., [1922] 2 Ch. 268; 
(JiH‘eii r. Matthews A (’o. (1930), lo T. L. H. 

2ur>. 

1023. Add. Annoiaiion: — As to (1) Refd. Consett 
Industrial k Ihravident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 


Part XIV. -Regulation of Commons. 

1089. After this case add “ Injunction to [ prior conveyance.] — See Injunction, Vol 

restrain promotion — Scheme Inconsistent with | XXVIII., pp. 469, 470, No. 789.” 
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VoL Zl.—Cases 4 — 116a. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 

Part I. — Compulsory Powers over Land. 

4. Add, Annotations : — As to (2) Dlstd. Birkdale i iiioutli-Swan.ijjfc ]Mot<>r Boad & Forry (’o. 

District Electric Supply Co. v, Southport r. Harvey, fl{)29] 1 t^h. 080; Parnwoith r. 

Corpn., [1026] A. O. 356. Refd. York Corpn. Mancliostor (\)ri)u., [11)201 1 K. B. 633. 

v. T^etham, [1924] 1 Ch. 667. 

6. Add, Annotalion :—MeTita, ’Edwards V. A.-G. 19. Add Annotation : —Retd, U. v. Eloctricitv 

tor Canada (1929), 46 T. L. B. 4. Comrs., Ex p. Ix>ndon Electricity Joint Com 

7. Add. Annotations: — A 9 to (3) Refd. Bourne- mittee Co., [1921] 1 K. B. 171. 


Part II. — Conditions attached to the Powers. 


28. Add. Annotations : — As to (2) Consd. Rocking- 
liam Sisters of Charity v. R., [1922] 2 A, C. 
.315. Refd. Alanehe.ster Coipn. v. Farnwortli 
(1929), 40 T. Ti. R. 85. 

86. ^Idd. ^InnoUtiiott : (UncraHy^ Mentd. l*eeeh 
V. Best {1930), 99 L. .1. K. B. 537. 

48. Add. Annotations : — Mentd. Farriworth v. 
Manchester Corpn., (1929] 1 K. B. 533; 
Hoiiin(*nioiith-8\vanup:c Motor Hoad tV. lAii 
Co. V. Harvey A: Sons, 119301 A. C. 519. 

66. Add. Annotation : — Refd. S. E. By. u. 
Cooper, [1924] 1 Ch. 211. 

62a. .] — TJie Board of the Bailway Comrs. 

for Canada made an order directing? a railway 
CO. to construct a subway so tliat, owing to 
the increased trafTlc the existing roadway 
should be lowered A pass under the railway 
instead of crossing it on the level, A ordering 
that detailed plans be filed for the aiiproval 
of the chief engineer of the Board : — Held : 

( 1 ) the subway was not part of tlio under- j 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 
Act, B. S. C., 1906 (c. 143), for the purpose 
of the railway proper, A the lowered road 
btill remained pait of the road belonging to 
the municipality ; (2) detaiJed plans must be 
detailed plans of what was actually lodged 
as the general jilan, & it was not u ithin the 
liberty of the co. to enlarge the scope of the 
original plan A provide for a new acce8.s to 
the subway A the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made. — 
Boland v. Canadian National By. Co., 
[1927] A. C. 198 ; 95 L. J. P. O. 209 ; 130 
L. T. 197, P. C. 

67. Add. Annotation : — Refd. Famwortb v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

88. Add. Annotations : — Refd. Bourneraouth- 

Swanage Motor Boad A Ferry Co. v. Harvey, 


[1929] 1 (Ml. 680; Farnworth v. Manclu'strr 
Corpn., [1929] 1 K. B. 533. 

91. Add. Annotations : — Refd. Conron v. L. C\ (\, 
[1922] 2 (Ml. 283 ; Boborts v. Uopwood, [1 925] 
A. C. 578. Mentd. Short v. Poolo Corpn. 
(1925), 42 T. L. H. 107. 

98. Add. Annotation .‘—Refd. Conron v. h. C. C., 
[1922] 2 Ch. 283. 

99a. Subway.] — Boland r. Canadian 

National By. Co., No. 62a, ante. 

109. Add. Ayinotation : — As fo (1) Refd. Conron r. 
h. C. (\, [1922] 2 Oil. 283. 

110. Add. Annotation : — Refd. (kinron v. B. (\ (’., 
[1922] 2 Ch. 283. 

111. Add, Annotahon : — A.9 to (1) Refd. Conron v. 
L. a V., [1922] 2 oil. 283’. 

113. Add. Annotation : — Mentd. Roberts v. Hop- 
wood, [1926] A. 0. 678. 

114. Add. Annotation : — Reid. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

116. Add. Annotation Reid. Sydney Municipal 
Council V, Campbell, [1925] A. C. 338. 

116a. Land not bon& flde Intended to be taken 

for purpose.] — Aiiplis. had statutory power 
to acquire compulsorily land required for the 
lurposo of maUng or exttmding streets, also 
and required for “ carrying out improve- 
ments in or remodelling any portion of the 
city.’* In connection with the extension of a 
street, they resolved to acquire reaps.’ land 
for the latter purpose. MMiey had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
reaUv required for that purxK>se, but that its 
purebaao woe desired because of its probable 
inci’ease in value. No plan for improving 
or remodelling the area was considered or 
proposed, A evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 


PART II. SECT. 2. SUB-SECT. 1. 


M. Land in use ** oiherwise for 
more convenient occupation *' of buHding 
—Municipal Act, s. 325.1-~Surrby 
District Corpk. v. Caikk (1020), 
07 D. L. R. 794 ; 28 B. C. R. 321.— 
CAN. 


m i. Public Works Act, 

n. S. B. C., 1911 (c ISt^y—ValidUv 
of contract bv MxnUUr of Public Works. ] 
— A contract made by the Minister for 
the purchase of land for a pnbUo pur- 


pose does not bmd the Crown unless 
the acquisition of the land has been 
authorised by an Order In Council, 
or a resolution in Council amountini; 
to an order, even If the contra<‘t Is 
sealed with the seal of the DeparLinont. 
— MACKAT V. A.-0. FOR UBITWU 
Columbia, [1922J 1 A. C. 457.— CAN. 

m II. — — Expropriation Ad. 1906 
(c. H3)—Discretum of Minister ] — As 
to the propriety & necessity of expru- 
prlatioo the Minister is the solo ludffe 
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A the ot. huH no Jurisdiction to inter- 
fere with Ids dlHcrotlun. — U. v. IMPERIAL 
Bank ok Canada, J1023J 3 D. L. R 
345.— CAN. 

PART II. SECT. 8, SUB-SECT. 3.— 
B. (a). 

sb. Land taken for building Tornnl » 
Vuuiurt — WtuU Act applitablr ] - 
Canadian National Ry (’<» ». 

Toronto Iron Works. [1920] J’xcii 
C. R. 133.— CAN. 



Cases 116s— 165. Enqlish Ain> Emfibe Digest Sxjpplehent. 


pieviouflly decided upon, rather than con- 
sidering whether reaps.' lewd was required 
for improvii^ or remodelling : — Held : the 
evidence sustained the lower ct.’a conclusion 
of fact that applts. were exercising their 
powers for a purpose differing from those 
specified by the statute, & they had rightly 
been restrained from acquiring resps.* land. — 
Sydney Municipal Council v. Campbell, 
[1926] A. C. 338 ; 133 L. T. 63 ; «u6 nom. 
Sydney Municipal Council v. Campbell, 
Same v, Hughes Motor Service, I/td., 94 
L. J. P. C. 66, P. C. 

116b. Whether land required — Right of local 
authority to decide.] — A local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under either Public Health Act, 1876 (c. 56), 
s. 176, or I*ublic Health Acts Amendment 
Act, 1907 (c. 63), s. 95, of whether the land is 
“ not required ” or “ not required for the 
purposes for which it lias been acquired." — 
A.-Cl. V. Manciuqrter <\)1ipn. (lJi30), 46 
T. Sm H. 02J1 ; 28 H. G. Jl. 634. 

120. Add. Annotation : — ^Mentd. Busby v. Avg- 
herino, [1928] A. C, 290. 

126. Add. Annotation : — Retd. Conron v. L. C. C., 
[1922] 2 Ch. 283. 

129. Add. Annotation: — Refd. Manchester Corpn. 
V. Parnworih (1929), 46 T. L. 11. 86. 

133a. For pleasure gardens & street widening 

— j»art used for pleasure garden— May be 
subsequently used for street irldenlng.]— A 
local authority bought land in 1896 for the 
purposes of : (1 ) street widening ; (2) making 
new streets ; (3) providing public walks ii 
pleasure gardens. Tlio land was conveyed 
to the local authority for the puriJoses 
authorised by the Public Health Acts. A 
plan & speciiicaiions were submitted to the 
Local Government J3oard, & subsequently i 
the scheme was carried out in accordance ! 
with the plan & speciticatious. The pleasure 
gardens were surrounded by railings, Ac were 
not dedicated or open to the public. In 


1927 the local authority resolved to utilise one 
of the pleasure munds for the purpose of 
street widening & providing a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
A an action was Drought to restrain the local 
authority from carrying out their resolution : 
— Held: as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose. — ^A.-G. v. Sunderland Corpn., 
[1929] 2 Ch. 436; 46 T. L. B. 618; 93 
J. P. Jo. 480 ; affd., [1930] 1 Ch. 168, C. A. 

134. Add. Annotation: — Consd. A.-G. v, Sunder- 
land Corpn. (1929), 142 L. T. 61. 

136. Add. Annotation: — As to (1) Dbtd. A.-G. v. 
Sunderland Corpn. (1929), 46 T. L. B. 10. 

136. Add. Annotation : — ^Dlstd. A.-G. v. Sunderland 
Corpn. (1929). 46 T. L. B. 10. 

139. Add. Annotations :—As to (1) Dlstd. S. E. By. 
V. Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v, Southport 
Coron., [1920] A. 0. 356. Refd. York Corpn. 
V. Leetham, [1924] 1 Oh. 657. GenercMy^ 
Mentd. Brown v. Dagenham U. D. C., [1929] 
1 K. B. 737. 

140. Add. Annotations : — Oenerally^ Refd. Aldridge 
V. Wright, [1929J 2 K. B. 117. Mentd. Long 
V. Gowlett, [1923] 2 Oh. 177. 

142. Add. Annotations : — Consd. Bii'kdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. 0. 355. Refd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

143. Add^ Annotations : — Consd. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. V. J^eetliam, [1024] 1 Ch. 657; Birk- 
dale District Electric Supply Co. r. South- 
port Corpn., [1920] A. C. 365. 

145, Add. Annotation :— -Held. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. 0. 355. 

146. Add. Armotation : — As to (4) Refd. S. E. By. 
V. Cooper, [1924] 1 Oh. 211. 


Part ill. — Principles of the Law of Compensation. 

158. Add. n notation : Refd. r. Best 166. Add. AnnoUUions : — Mentd. Jackson v. 

I), 99 L. .1. K. B. 537 Simons, [1928] 1 Ch. 373; Chaplin r. Smith, 

[1926] 1. K. B. 198. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

142 il. .Subseentent conveyancr 

unregistfred.] — If a municipal corpn. 
tukua azprupriaUou prooeediu^ for a 
hiSbway under Muuiolpal Act, s. 303, 
Sc compenaation la awarded to the 
regiatered owner, the municipal corpn. 
cannot refuse payment to the registered 
owner ou the ground that after dliug 
his claim ho executed a conveyance 
which remains imregistered. — North 
Cowichan Corpn. v. Gorb-Lanqton, 
[1921] 2 W. W. R. 484.— CAN. 

149 iii. Unhss right to com- 

pnisatuin reserved by vnuU)r.]—Iie 
OonviLLE (1907). 6 W. L. R. 140: 
IG Man. L. R. 426.- CAN. 

o i. After earpropnaiion .] — The 

Crown expropriated the right to flood 
property winch beloved to V., who 
aubsoquently aold to U. together with 
V.*8 riglit to recover the oompensation 
from the Crown tor all damages caused 
by lloodiug & expropriation : — Held : 


H. was entitled to recover oompouBa- 
tlon for damages to Ida land by flooding, 
& by the e»>ropriatlon of the easement 
to flood. — u. V. Htk (1921), 21 £xch. 
C. R. 76.— CAN. 


PART HI. SECT. 1, SUB-SECT. 8.— A. 

156 ii. .) — He SooTT Sc Ophawa 

Town (1922), 62 O. L. R. 604.— CAN. 

166 iil. .] — The right to rooeivo 

compensation for land taken depends 
upon the statute or order which 
autlioriaes the taking. Sc upon the 
terms of such statute or oraer will 
depend the basis upon which the com- 
pensation is to be osseesed. — Re 
POWK 1 .L Sc Toronto Corpn., [1926] 2 
D. L. U. 796 : 66 O. L. R. 541.— CAN. 

f (p. 124) I. .1— Where 

a county corpn. expropriated certain 
toll roads : — field ; the value to the 
owner Sc not to the taker was the basis 
upon which the compensation should 
be awarded. Sc while the roads had 
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become a burden instead of a benefit 
to their owners, they were entitled 
to bo paid for the physical assets they 
possessed — road material In place, 
bridges, culverts, ditobos Sc parts of 
roads owned in fee . — Re Ottawa Sc 
OLoncKSTSR Hoad Co. Sc County 
OF Carijston (1921), 69 D. L. R. 486 ; 
51 O. L. R. 467.— CAN. 


f (p. 124) ii. — .1— fie 

New Brunswick Power Commission 
Sc Inglewood Pulp Sc Paper Co. 
(N. B.), 11927] 3 D. L. R. 967.— CAN. 


1 (p. 124)1. Conflicting evidence.} 

— R. t*. Archer, [1926] 3 D. L. R. 
355 : [1925] 8. 0. R. 684.— CAN. 


I (p. 124) II. .}—Wheiti the 

evidence of expert witnesses as to 
value Is oonfliotlng. neither the 
arbitrators nor the ot. should endeavour 
to arrive at the true result by ” averag- 
ing of witnesses,** or ** spUtting the 
difference.** — fie Lennox « Toronto 
Board of Education (1926), 58 
O. L. R. 427.— CAN. 



V6L XL<->0ompii]8ozy Pmohaie ol Land. Cases 160—187. 


160. Add, CitaHan : — mtb nam. B. v. Midland, etc. 
By. Co., Ssb. p, Bbowk, 8 B. & S. 466. 

Add, Annotation : — ^Reld. S. E. By. v. 
Cooper, [1924] 1 Ch. 211. 

169. Add, Annotations: — As to (2) Refd. Swift v. 
Board of Trade, [1926] A. C. 620 ; Swift v. 
Board of Trade, [1926] 2 K, B, 131. 


171. Add, Annotation : — Refd. Swift v. Board of 
Trade, [1926] 2 K. B. 181. 

186. Add, Annotation : — Reid. Glenboig I'nion 
Fireclay Co. v, I. B. Comra. (1922), 12 Tax 
Cas. 427. 

187. Add, Annotation : — As to (1) Apld. Swift v. 
Board of Trade. [1926] 2 K. B. 181. 


1 (p. 124) IM. .}— WMlP the 

*« averagtoff of witnesses ** or ** splitting 
the difference ** Is an Improper way of 
foaohlnar an award, some duoretion & 
freedom may nevertheless be allowed 
the arbitrators ; they ore bonnd to 
exercise their jndicud fnnotions in 
dealing with the evidence. — ^Winotpeo 
e. Cross, 11927) 3 D.L. 11.1072; [19271 

2 W. W. R. 644; 37 Man. L. R. 40.— 
JAN. 

q 1. .] — ^Rhddiab Sc 

3an Chisn V. Skorbtabt of State for 
India in Oodnoil 6c Oomubotor of 
Rangoon (1927). I. L. R. 6 Ran. 799.— 
IND. 

0 (p. 125) i. Equivalent to 

value to owner ] — ^The market value of 
the land acquired is the price that the 
owner willing, 6c not obliged, to sell 
might reasonably expect from a willing 
purchaser. There is no difference 
fietween the term " value to the owner ** 
os used in the Land dauses Act, in 
England, 6c the expression “ market 
value " as used in Land Acquisition 
Act, 8. 23. — SWAKNA MANJITRI DASBI 
V. Skcretary of State for India 
(1927), 1. L. R. 55 Calc. 994.— IND. 

k (p. 125) i. .]— Where 

by reason of expropriation by the 
Crown the owners of the property 
taken suffer materially Sc are put to 
groat trouble in mo^ng, 6c the site 
ho taken was most advantageous 6c 
it took several years of negotiating 
before they wore able to iind a now & 
suitablo place for their operation, 
the ot. should add ton per cent, to the 
fair market value of the property 
taken, for oontingent losses & incou' 
venlencos. in fixing the compensation. 
— R. V. Royal nova Scotia Yacht 
Squadron (1921), 21 Exoh. C. K. 160. 
—CAN. 

k (p. 126) il. iZe 

Torrance 6c Province of Ontario, 
Re Noble Sc Province of Ontario, 
Re Parkdalb Boulevard, Ltd. 6c 
Province of Ontario, [1923] 3 D. L. K. 
1136 ; 62 O. L. R. 325.— CAN. 

k (p. 125) ill. .h- 

There is no foundation for the view 
that the ** allowance for distorbanco *' 
usually added in awards to the value 
found is arbitarUy fixed at ten per cent. ; 
an award of six per cent, may be ample. 
— Re Lennox Sc Torom'O Board of 
Education (1926), 68 O. L. R. 427.— 
CAN. 

k (p. 126) iv. 0— An 

** allowance for distorbanoe,'* Sc the 
amount thereof, seem to be in the 
discretion of the arbitrators. — Winni* 
POO V. CROSS. [1927] 3 D. L. R. 1072; 
[19271 2 W. W, R. 644 ; 37 Man. L. U. 
40.~^AN. 

k (p. 125) V. .}— R, 

V. McPherson (1914), 15 Exoh. C. R. 
215 ; 20 D. L. R. 988.— CAN. 

p (p. 125) I. NfA value 

aecording to quantUif eurvei/.] — R. v. 
Imperial Bane of Canada. [1923] 

3 D. L. K. 345.— CAN. 

p (p. 125) IL Sot “ value in 

u8e .*‘} — Held : the productive value of 
land, or tbo value of the land to Its 
owner based on the Income he Is able 
to derive from its use, la not the 
measure of compensation, for land 
expropriated, Sc is not material, except 
in so far as It throws light upon the 
market value. ** Value in use *' Is to 
he repudiated os a test. — Dubsault v. 
R.. [1929] Ex. C. R. 8.— CAN. 

so. VeOue of a$uU fueeseart 

to operation of tmderioMng.)— T obonto 


(CiTT) CoRPN. v, Toronto Railway 
OORPN., [1925] A. 0.177; 94L.J.P.O. 
96; lai L. T. 401.— CAN. 

sd. Where land of oottege taken 

for street — Under disputed agreement. ] — 
St. Mioharlb Collxob «. Toronto 
CiTT (JoRPN.. (19281 2 D. L. R. 244 ; 
11926] S. C. R. .318; varyinq, 27 
O. W. N. 474 ; varptno, 26 O. W. N. 
413.— CAN. 

so. Value for commercial pur- 

poses.] — ^Where the residence A adjoin- 
ing consulting rooms ot a modloal 
practitioner wore situated in a position 
which was more suitable for a business 
site than a medical practitioner's 
realdeuoe. Sc oompensation was assessed 
on the basis of the value of the land for 
a oommorolal purpose : — Held : the | 
correct method of assessing compensa- 
tion had been adopted. — Ounson r. 
Municipal Tramways Trust, [1927] 
8. A. 8. R. 276.— AUS. 

PART 111. SECT. 1. SUB-SECT. 3.-B. 

u i. .]— R. V. Kelly (1921), 63 

D. L. R. 402 ; 21 Exoh. O. K. 206.— 
CAN. 

u 11. An owner of property 

is not entitled to elaini some prospootivo 
value of tho property remote in Its 
character & only roallHable upon the 
expenditure of onormous suinH of 
money. — H. w. Coleman, [1020] Exoh. 
C. R. 121 —CAN. 

b (p, 125) I. How estimate to 

he made.] — In dutcimlning the market 
value of land atqnlred under Lund 
Acquisition Act, 1801, tho value should 
bo eNtimat>ed with rotorenco to tho 
most lucrative 6t advontagooiis niaiiner 
in which the laud might bo used. 

Tho operative effect of the special 
adaptability of tho land or its future 
utility must bo estlmuted not by idle 
speculation or unpractical Im/igittation, 
but by prudent business considerations 
such as would weigh with a purchaser 
intending to buy tho land In the 
open market. — ^Maharajadhiraja Hik 
Hamesrwar Binoh Baiiadur V. SlCCIlK- 
TAKY OF .STATE FOU IniHA IN tV>UVCIL 
(1929), I. L. R. 8 Pat. 793.— IND. 


PART III. SECT. 1. SUB-SECT 8.— C. 

>.] — R. V. Lynob'8, Ltd. 6c 
(1920), 20 Exch. 0. R. 158. 


COZZOUNO 

—CAN. 

o 11. .] — Re New Brunswick 

Power (Jommibbion Sc Inolewoud 
Pulp 6c Paper Co. (N. B.), [1927] 3 
D. L. R. 967.— CAN. 

169 I. For “ 169 I.” road " 170 1.” 

n 1. .] — Canadian Provincial 

I’ower Co. V. Nova Scotia 1‘owf.r 
f'oMMiMHiov, [1029] 1 D. L. iC. (174 ; 
60 N. b. R. 479.- CAN. 

PART HI. SECT. 1, SUB-SECT. 8.— D. 

p 1. .] — Re Lktbos 6c 

Toro.vto (Jobpn. (1924). 66 O. L. R. 
176.— CAN. 

rl. Floodino of neighbouthood.'i 

— The Crown expropriatod the right to 
flood a part of L.’b property, on the 
ereotion of a dam, a public work. L. 
claimed, besides oompensation for 
easement taken on Ids property, that 
he should be compensate for damages 
suiting from the doorooHe 


to his trad^ resuluJig iiviu i>ae ueur 
of population, due to tbo floodinj 


nelghhouriog farms ; — Held : no oSd m 
could arise m respect of an inconveni- 
ence common to the public generally. 
— R. V. LaFONO (1921), 69 I). L. R. 
127 ; 21 Exch. C. R. 65.— CAN. 

170 ill. — — Cosfo/removol.] — While 
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allowance ought not to be made for 
loss ot business or estimated profits, 
yet where a lessee of a store has suffered 
a dlmiuutlonof good-will, he is entitled 
to onmpeusatlou although it is in the 
nature of a business loss. In addition, 
allowance must bo made* for tho 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, denrrclatiou in fixtures 6c 
dislocation of business ocoasioned by 
such removal. — R. v. Goldstein. 
[19241 Exoh. C. R. 55.— CAN. 

PART 111. SECT. 1. SUB-SECT. 3.~ E. 

179 i. Cost of arquinny new 

site.] — In tho course of arbn. proceed- 
ings to deiermluo ooropeusation for tho 
portion of a lot taken & injury to tho 
remainder, tho corpn. offered to transfer 
part of an adjoining lot, wldoh it did 
uot own Sc had as yet taken no steps 
to expropriate ; — Held : tho offer 
should be taken Into aooount 6c dealt 
with by the arbitrator tn his award. — 
Re Garland & Toronto (1924), 55 
O. L. It. 646.— CAN. 

PART HI. SECT. 1, SUB-SECT, 3.— I. 

187 vi. Subsequent improve’ 

merits bv oi/mer.] — Whore an owner 
remains on the property after expro- 
priation, Sc makes repairs to the build- 
ings. 6c puts up temporary strurtnicH, 
ho must assume tho rospomlbiUty of 
such a course 6c its ooiiHonucnces, Sc 
nothing will bo allowed him therefor. — 
H. «. LvNru’s, Ltd. 6c Cozzolino 
(1920), 20 H5\0h. O. K. 158.— CAN. 

187 vil. .j-R. V. Moreau 

(1921), 21 Exch. O. K. 82.— CAN, 

m I. ttuiUtwys era ltd by etpro- 
nr tutor btfott not tee lo trtui mivu - 
iV hither value of bmidinus to he rim- 
milirift.l -Tho Govt, having i^'Holvcd 
to lu’quiro under J4ttrul AcqulHitlon Act, 
IKUi, land ludonglng to apjilts , 
took poHHession by urtongenienr with 
hUt blurs, whi> oceupled port ot the land. 
6c orc<'t/«d buildlugs partly on land 
occupied by upplt. 6c partly on land 
occupied by tho Niitblais. Only after 
doing Hf> I he (*t»\ t . not Hied u doeluratlon 
under H<*et. 6 of the Act that tho land 
was rc(i Hired for n public nurpose. 
Applt. was awarded under tho Act 
the value of tbo land. Sc interest thereon 
from the date when posHossion hud been 
taken ; — lleUl : appTt. was uot entitled 
to tho value ot the buildings, since by 
the law of India they did not form part 
of the soil, 6c, even If applt. would 
have been entitled to eompeusatlrin 
for them, if the Govt, bad acted os 
more trt^spassers, 6c without colour of 
title, tho Govt, had not so acted. 
Vallabiidab Naranji r. Bandhv 
DKVBLOI'MKVT Offioku (1929), 50 

L. 11. Ind. App. 259.— IND. 

PART III. SECT. 1. SUB-SECT. 3 J. 

s 1. - — .]~I/eJd; wheio the evl- 
deneu of \alue relied ui)on hu<l rr ffienro 
to a number of sales in t hi v n init y, only 
a few of whb h were foi msli, others 
were never perfisteil, A otlieis tuniinst 
laid been ronipletiU ubandonea; Sc 
further, where H is iht.ibllshed that 
theio arc largo ntrus ot land available 
for building inujioheH in the vicinity at 
icasouable pileis . such sales must be 
consldi red la sue h a case as mailf* 
undej spec lal eiienmstanccs 6c at pi Ir * ^ 
that rsrinot establish a market value 
6, lanuot 1)0 taken as a criterion of tie 


value of property. — R. v. Cvn , 
Lx. (' R. 225.— CAN. 


l>)' I 



Cases 197— 263a. English and Empire Digest Supplement. 


197. Add. Annotations : — As to (2) Refd. S. E. Hy. 
V. Cooper, [1924] 1 Oh. 211. QeneraUy^ 
Mentd. Birkdale District Electric Supply 
Co. V. Southport Corpn., [192€] A. C. 355. 

208. Add. Annotaiion :—Oenerally, Mentd. Slack 
V. Leeds Industrial Co>op. Soc., [1023] 1 Ch. 
431. 

218. Add. Annotaiion : — Consd. Rockingham 
Sisters of Charity v. R., [1922] 2 A. C. 315. 

216. Add. Annoiaiiona : — Aa to (1) Apld. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. C. 
315. Generally, Mentd. A.-G. for Manitoba 
/, [1022] 1 A. C. 208; Larrinaga v. 
Soc. Franco-Ameri'caine des Fhosphat^ de 
MeduUa (1922), 92 L. J. K. B. 45. 

216. Add. Annotaiion : — Folld. Rockingham 
Sisters of Charity v. R., [1022] 2 A. C. 815. ^ 

216a. .] — Applts. owned land im- | 

mediately on the west side of a public road 
& a railway, & had thereon a school ; on the 
east side they owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 
house & wharf, both of which they used in ! 
connection with the school, but no legal ! 
right of way across the railway was proved, j 
The Crown took the two promontories for a ' 
public purpose, & upon an area wholly to ' 
the east of the railway, & including the two 
small promontories, made a largo railway ^ 
shunting yard. A claim by applts. to com- | 
pensation for the damage to their property i 
on the west of the railway by i ason of the j 
construction of the shunting yard having been 
rejected ; — Held : the possession control I 
of the two promontories gave an (*nhanced j 
value to applts.’ land on the west side of the | 
I'ailw'ay, & in respect of depreciation in value 
of those lands due to the anticipated legal use 
of works which miglit bo constructed upon * 
tlio two promontories, applts. were owners i 
whose lands had been injuriously ailected, | 
&, ac’cordingly they wore entitled to com- > 
pensation ; fuiiher, the ct. in assessing the . 


compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment. — ^Rookinoham 
Sisters op Charity v. R., [1922] 2 A. O. 
315 ; 91 L. J. P. C. 198 ; 127 L. T. 608 ; 38 
T. I.. R. 782, P. C. 

223. Add. Annotaiion : — Held. Rockingham Sisters 
of Charity v. R., [1922] 2 A. C. 315. 

245. Add. Annotaiion: — Refd. Howard * Flanders 
V. MaJdon Corpn. (1926), 135 L. T. 6. 

263a. .] — By a private Act the President 

c»f the Air (’ouncil was authorised to entc] 
upon, take A use all or any of certain lands, 
tSc. also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a portion of a certain lane knowm as 
Plough-lane. By sect. 5, “ subject as here- 
jnaft4*r provided the Jjands Clause.s Acts are 
for the purpose of the acquisition of land 
under this Act incorporated with this Act.” 
Then followed several exceptions, w'hich did 
not specify sect. 68 of the Lands Clauses 
(’onsolidatirm Act-, 3 SI. 5, which deals with 
injurioiiH affection. 1 jands were taken by the 
Pmsidt‘nt under the special Act, & the said 
portion of l*Iougli-lane was stoj>ped up. 

Th(‘ claimant ow'^ned a dw'olling-house in 
l*hmgh-lane, not the i)art slopj>ed up. No 
lands of the claimant W’(‘re taken by the 
Jh’esident under the Act, but his premises 
were depreciated in value to the extent of 
i'JOO, tlu'ougli the stoi>ping up of a portion 
of J’Jough-lane, rendering his premi.s(*s less 
acce.ssible in one direction. The claimant 
cluiiix'd (‘omi)(*nsation in respect of the 
.sto])ping uj> of this }>ortion of l*Jough-lane. 
On the hearing of an award in the form of a 
sp<M;ial case stated by an official arbitrator 
under Acquisition of Land (Assessment- of 
Compensation) Act, 1919 (c. .57), s. 6 (1), it 
was contended for tlie President of the Air 
Council that the claimant had no right to 
claim compemsation on the ground that no 


PART 111. SECT. 2. 

191 i. Whai constitvlea aroerance — 
Part of land taJern — Premiaea not con- 
tiguoua — No legal right over intervening 
land.] — Where by a previous expro- 
priation property woe severed by the 
rUfht of way of a railway oo. oros^lng 
it, & the use of a culvert under the 
tracks as a passage was only by suffer- 
aiioo & without losral right or title ; — 
Held : if expropriation takes laud on 
each side of the right of way & thus 
closes access to the culvert It is not a 
severauoe of the property which would 
entitle to compensation. — R. v. Loonan 
(1920), 20 Exeh. O. R. 131.~CAN. 

» I. : the right to 

additional value He the right to damages 
for sevoranoe must depend on the 
existenoe at the time of acquisition of 
the property of some right of passage 
betwoon the pleoos of laud . — Re Canal 
Co., Ltd., Sc Mintnstek of Maiune, 
[19271 S. A. 8. 11. 100.— AUS. 

PART III. SECT. S. SUB-SECT. 1. 
sf. General rule.] — The right to 
receive compensation for land in- 
juriously olTootcd depends upon the 
btaUito or order whion authorises the 
lujurltuis olToction, & upon the terms 
of such statute or order mil depend the 
basis upon which the compensation is 
to be assessed. — Re Powell & Toronto 
CORPN., [19251 2 D. L. R. 700 ; 66 
O. L. li 541.— CAN. 

n 1. Claim must be made within pre- 
acrihed time.] — Under Edmonton Char- 


ter a claim for compensation, because 
claimant’s laud will be iiijuriously 
aileoted by the olosiug of a street, is 
absolutely extinguished unless filed 
witliiu the time fixed by tlie council 
in tho notice which sect. 606 requires 
it to publish.— /fe Edmonton Charter, 
Michael Hrusuevsky Ukrainlan 
Institote V. Edmonton Corpn., 
[1925] 1 W. W. R. 780.— CAN. 


eg. Uailway Act. 1919 — Spur track 
constructed along Greets — Meaaure of 
compensation to adjacent kmdownera .] — 
Dritiru Columbia 1»er»ianknt Loan 
C o. V. Canadian Noritikrn Ry. (No. 3), 
[19231 2 D. L. R. 802; [1923] 1 

W. W. U. 1072 ; 30 Can. Ry. Cas. 71 ; 
10 Sosk. L. 11. 298.— CAN. 


sk. Road laid through land — Bxpenae 
of keeping upfencea .] — R. v. Kent JJ. i 
( 1854), 8 N.B. R. (3 All.) 118.— CAN. I 

PART HI. SECT. 3. SUB-SECT. S. | 

si. Adjoining land occupied uith hoUl ‘ 
— Loaa of water supply.] — Re Bush r. 
Niagara Falih Park Combs. (1887), 
14 A. R. 73.— CAN. I 

sm. Land adjoining water-lot — | 
Water-lot taken — Loss of riparian ' 
rights .] — Re Snow Sc Toronto, [19241 I 
4 D. L. R. 1023 ; 56 O. L. R. 100.— 
CAN. I 


sp. Land divided into lots — Some 
lota aold — Five lota taken for aewagt 
plant.] — Held : the owner of the unsold 
plots was entitled, over Sc above the I 
actual value of the lots expropriated, > 
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to roni pensation for oonsequont de- 

J >reciatluu in the value of tho ad- 
aceut lands. — Montreal (City) v. 
McAnulty Realty Co., [1923] 2 
D. L. R. 409 ; [1923] S. C. R. 273.— 
CAN. 

sa. Land taken for lowering road — 
Obstruction of access by road to other 
land.] — Held: claimant entitled to 
compensation. — ^M. £. Moolla r. 

Collector op Rangoon (1926), 1. L. ll. 
4 Ran. 350.— IND. 


PART III. SECT. 3, SUB-SECT. 4.— 
A. (a). 


227 iv. .] — The 

Crown not having expropriated any 
part of suppliant’s property or any 
easement to flood the same : — Held : 
the case did not come within Ezoh. 
Ct. Act, 6. '20, Sc the ct. had no Juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law. — Yates v. R. (1920), 20 
Exoh. C. R. 175.— CAN. 


227 v. .] — ^Alexander 

Brown Milling Co. v. Canadian 
Pacific Ry. Co., [1923] 4 D. L. R. 
1 1 36 : 29 Can. Ry. Cas. 345 ; 62 O. L. R. 
528.— CAN. 


PART HI. SECT. 8, SUB-SECT. 4.— 
B. (a). 

f i. .1— Re OoiLviB Flour Mills 

Co., Ltd. & Winnipeg Citt, [1927] 
2 D. L. R. 606 ; [1927] 1 W. W. R. 
833 : 33 Can. Ry. Cas. 02 ; 36 Man. 
L. R. 412.— CAN. 



vol. XI.-~Compiil8ory Pniehaae ol Land. Cases 263a— 4ie. 


portion of the Lands Clauses (Vmsolidation 
Act, 1845, was incorporated with the special 
Act as regards sect. 2 thereof, which was not 
a sect, for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; & also on the ground that 
sect. 68 of the Act of 1845 was not incor- 
porate with the Special Act as its provisions 
for “ injurious affection ” were not for the 
acquisition of land. The official arbitrator 
asked the following question of tlM' ct. : Was 
f’bo claimant entitled to bo paid compensa- 
tion in respect of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the affirmative. — Wright v. 
Air Council, President 148 L. T. 43. 

265. For (“ Lord Westdury ”) read (“ Lord 
Wbstbury, diaserding'*). 

Add, Annotaiioms : — Aa to (1) Refd. Hocking- 
ham Sisters of Charity v. R., [1922] 2 A. 0. 
315. Generally, Mentd. Kodak, Ltd. r. Alpha 
Film Corpn., Ltd. ; iluth (Frederick) Co. 
V, Jackson, [1930] 2 K. B. 310. j 

274a. By construction ol bridge.] — , 

Resps., a county council, were empowered ' 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted to by sea-going vessels I 
& was also used for the storage of goods. ' 
The bridge, wlien built, constituted an ' 
obstruction to the navigation & interfereil | 
with access to the wharf, so that goods I 
destined for the wharf had to be transhipped I 


! fi*om sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, t.e., the freeholders, 
& a mtgoo., & the occupiers, wlio were 
tenants at will, claimed compensation under 
the following heads : depreciation of freehold 
value of the old wharf ; cost of the new 
wharf ; damage through loss of traffic ; 
damage through extra cost of handling 
traffic at the new wharf ; damage to rivpr 
sailing-barge traffic ; damage through total 
stoppage of dumb craft with goods for 
overseas; damage through loss of storage 
rents : — Held : claimants were entitled to 
compensation only under the first head, 
A were not entithnl to compensation under 
the other heads. — B ewett v. Fshex (Xiunty 
(V)UNCIL (1028), 138 L. T. 742 ; 44 T. L. K. 

I 373; 72Sol. Jo. 24 

t 275a. River frontage of private house.] ~ 

' BrrcLEUOH (Duke) v. Metropdi.itvn Loahii 

OP Works, No. 215, ante. 

288a. Wharf.] —llEWETT v. Kssex County 

(\htn<tl, No. 274a, ante. . 

280a. .] — llEwr-rrr v. Fs-,ex County Counci r., 

No. 27 la, ante. 

323a. .] --Ro( KiNouAM Sisters 

Charity v. K., No. 21i>a, atiic. 

324. Adil. Annotation : — (Jeneralhi, Mentd. Rock- 
ingham Sisters of Charity v. R., [1022] 2 A. C. 
315. 


Part IV. — Compensation 

328. To the existing paragraph add as follows : - 
(3) Limestone is a mineral within the above 
sects. 

336a. Within Act.] — Midi.and Ry. Co. 

& Kettering, Thrapston & Huntingdon 
Ry. Co. v. Robinson, No. 328, ante. 

337. Add, Annotaiion Mentd. South SLifford- 
shiro Mines Drainage Comrs. v. Elwell (1027), 
91 J. P. 113. 

343. Add. Annotedion : — ^Mentd. Craddock v. 
Hunt. [1923] 2 Ch. 136. 

366. Add. AnnoUdion : — Consd. Consett Indusiiiai 
& Provident Soc. v. Consett Iron Co., [1022] 
2 C\i. 135. 

367. Add. AnnoUdiona : — Refd. Swift v. Board of 


for Mines and Minerals. 

Traile, [1025] A. C). 520. Mentd. Swift v. 
Board of Trade (1024), 03 L. J. K. B. 520. 
374. Add. Annotation : — Consd. Cletihoig Ciiion 
Mreclay Co. v. I. H. Comrs. (1022), 12 Tax 
(’as. 427. 

378. To tfie existing paragraph add as follows : 

(3) The word “ lands ** in sect. 6 of the 
above Act includes mines. 

Add. Annotation : — (Jcncrallv, Consd. Qraigola 
Merthyr Co. r. Swansea Corpn. (1927), 71 
Sol. Jo. 081. 

383. Add. Aimotntion : Mentd. Bournemouth- 
w ji .. <>. V. llarv(‘y 

- _ Swift V, Board of 

Trade, [1025] A. C. 520. Mentd. Swift v. 
Board of Trade (1021), 03 L. J. K. B. 629 


PART 111. SE(rr. 3, SUB-SECT. 4.— 
B. (o) ii. 

266 vl. .1— Where direct 

acoess to land on which a business is 
condneted is not out oti by tbo closing 
of a street, the fact that such closing 
will oblige persons going to 6c from 
such place of bnslnees & nelghbonrlng 
prop^iee to use a slightly less con- 
veuiont ronte does not give the owner 
of such laud a right to compensation. — 
Re Edmonton Cuabtrr, Fureman 
C o., Ltd r. Edmonton Corpn., I1925J 
1 W. W. R. 778.— €AN. 

PART III. SECT. 8, SUB-SECT. 4 .— 
B. (o) iiJ. 

sb. Depreciation in wdue 

of land.] — Nelron v. Pacific Qkbat 
EA arKRN Rt. Co.. Oblate Order of 
Mary Immaculate r. Pacific Great 


1 Eastern Rt. Co., Lkfraux Sc Car- 
, LISLE e. Pacific Great Eabtfjin By. 
Co. (1919), 67 D. L. R. 792 ; 27 

n. c. R. — 

PART 111. SECT. 3, SUB-SECT. 4 .— 
C. («). 

292 V. .1 — ^The general depre- 

ciation of property rotmlllog from being 
in the Tlcinage of a public work does 
not give rise to a claim by ani par- 
ticular owner. — It. e. Lafond (1021), 
21 Ezch. C. R. 55.— CAN. 

PART III. SECT. 3, SUB-SECT. 5. 

so. Payment of mortyaof cn part of 
land.] — The Crown expropriated I've 
tots of land belonging to applt. A . 
mtg€*. in favour of M. upon four of the I 
lots had been discharged by tlio Crowo 
by payment to Jd. of 122,000 . — Held * 
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the above pavniont, although satlHfv- 
ing any claim in respect of the four lots 
covered by the mtgo., could not bo 
applied towards oomponHatiun for tho 
fifth lot. — Htuaht V. It., [1920] 2 
1). L. R. 260 ; 119201 8. O. II. 284 ; 
119281 Exoh. 0. R. 101, n.— CAN 

PART III. SECT. 4. 

g ]. \—nM: I ho only 

IncTooso wldfh shoiiM bo dodiicied 
under Public Woikn Aft (Alta.), 
H. 24 (H), is the Iricroose ho caused in 
tbo value of tlic land through wliiidi 
the public work is constructed over A 
above any such lurrcuse as is coininoii 
to ‘faid iund A to tho laud m the nn 
mediate /if mity.- W Ofa ruAi. I ' \ 

Ry. ( o. AituiritATioNH, H'cjhj 
1) L. R. rirn ; 2 vv. r u . . 
Alta. L R. 209. -CAN. 



Omm 418— 6i0«. Bnoush and Emfjbk Diqest Sufflemxnt, 


Part V. — Procedure to acquire Land by Agreement. 

418. Add, Annotation: — Generally^ Mentd. Re Oxford Electric Co. (1030), 143 L. T. 577. 

Allott, Hanmer v. AUott, [1924] 2 Oh. 498. 458. Add. Annotation Oxford Oorpn. v. 

466. Add, Annotation: — ^Mentd. Oxford Corpn. v. Oxford Electric Co. (1030), 143 L. T. 577. 


Part VI. — Procedure to acquire Land otherwise than by 

Agreement. 


476. For existini? ritationg and annotations, 
substitute 0861), 9 Hare, 438 ; 7 By, & Can. 
Cas. 02 ; 18 L. T. O. S. 110 ; 68 B. R. 680, 
L. JJ. ; enhacquent ‘proceedings (1862), 2 
Do G. M. & G. 94, L. JJ. 

JnnctatUma — ReM. SoUsburv v. G. N. Ry. (18‘52), 17 Q. B. 

840 : lledtrps V Mot lly. (1860), 28 Baav. 100. Uentd. 

IlnyntH v. IlovneH (1801), 1 Drew. & Sm. 426 ; FumiSB v. 

Mid. llv. (1868), L. R. 0 Eq. 473. 

478. Add. Annotation : — Retd. Brakspear v. 

Barton, [1924] 2 K. B. 88. 

479. Add. Annotation : — Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 617. 

626. Add. Annotation :-^Aa to (1) Refd. Cardiff 
Corpn. V. Cook, [1923] 2 Ch. 116. 

631. Add, Annotation : — ^Refd. Cardiff Corpn. v. 
Cook, [1923] 2 Ch. 116. 

688a. Rights of assignee.! — A land- 

owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & he is also untitled before acceptance 
to withdraw 4; amend his claim. But where 
a landowner, possessed of a leasehold interest, 
who has clahned £650 for compensation for 
disturbance & valued his leasenold interest 


at nil, subsequently, but before his claim is 
accepted, assigns his leasehold interest, his 
assi^iee stands in the same position as the 
landowner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard the assignee & continue to treat & 
contract with the original landowner. — 
Cabdifp Corpn. v. Cook, [1923] 2 Ch. 115 ; 
92 L. J. Ch. 177 ; 128 L. T. 630 ; 87 J. P. 90 ; 
67 Sol. Jo. 316 ; 21 L. G. R. 279. 

634. Add. Annotation : — ^Refd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

568a. Misdescription as to nature of property — 
Abatement of purchase-money — Not ordered.] 

— Re Stepney Borough Council & Smart’s 
Contract (1902), 47 Sol. Jo. 159. 

662. Add. Annotation: — As to (1) Refd. Greswolde- 
Williams v. Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 

692. Add. Annotation : — Mentd. Early v. Drum- 
mond (1923), 39 T. L. B. 171. 

596a. Building consisting of several blocks of 
offices — Constitutes one “ building.**] — Gres- 

WOLDE-WlLLIAMS V. NbWCASTLB-UPON-TYNE, 

Corpn. (1927), 92 J. P. 13 ; 26 L. G. B. 26. 


Part VII. — Assessment of Purchase Price and Compensation. 


660. Add. Citaiiona : — [1922] 1 A, C. 27 ; 91 
D. J. K. B. 202 ; 126 L. T. 268 ; 80 J. P. 25. 
Add, Annotations : — Distd. Thurrock, Grays 
& Tilbury Joint Sewerage 33oard v. Thames 
Land Co. (1925), 23 L. G. B. 648. Mentd. 
Thomely v. Leconffeld, [1025] 1 K. B. 230. 


660a. Acquisition of land & appointment of 

arbitrator under Public Health Act, 1876 
(c. 66).] — ^A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 65), after duly serving on the co. 


PART VI. SECT. 1, SUB-SECT. S.— D. 

490 1 , Effed of — No right of action at 
eommon law — Damages for rendering 
land useless unsaleable not recover^ 
able .] — Albxandbii Bkown Milling 
Co. V . Canadian Pacific Ry. Co.. 
[1923} 4 D. L. R. 1136 : 29 Gan. Ry 
Cm. 346 : 62 O. L. R. 628.— CAN. 

PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 

566 II. Includes oU that is necessary 
for enjoyment of house .] — The word 
“ house *’ in Lands Act, 1847, a. 92, is 
not lindtod to the four waUs of the 
buildluK, but Inoludee all that is neces- 
sary to the convenient oocunatlon of 
the house. 

Promoters of nn undortaklnfr ’ — 
HeM.- not entitled to take a strip of 
land Immedlutol) in front of a houbo i 
between it 6c the wall & oontoining a I 


tank 6c fruit trees, when the owner wm 
willing 6c able to convey the whole of 
the house. — D raper v. Soutd Austra- 
lian Railways Comr. (1901). 3 

S A. L. R. 150,— AUS. 

PART VII. SECT. 1. 
ig. Diddie Works Act. s 22 — 
Acquisition of toll road under Praeintdat 
Highways Acf, 1917.1— Re CtoBOURO Sc 
Grafton Toll Hoad Co. (1921), 64 
D. L. R. 241 ; 50 O. L. R. l25.-^N. 

PART VII. SECT. 2, SUB-SECT. 1. 

sh. Jurisdudum of Exchequer Court.] 
— Property & civil rights being matters 
within the exolnaivo powers of the 
Provincial Legislature, the Ezch. Ct. 
of Canada In asoertainmg the estate 
or interest of persons claiming com- 
pensation for property expropri- 
ated by the Dominion Crown will I 

434 


have regard to the laws affecting such 
estate Sc interest In the provinoo where 
the property Is situated. — R. v. 
Hudson’s Bat Go. (1921). 20 Exoh. 
O. R. 413.— CAN. 

sk. Can'not inquire into vaHdUy of 
mutuai agreement for compensation .] — 
Held: where one of the parties set 
up an agreement purporting to fix the 
compensation a dispute as to the 
ecdstenoe. validity. Sc appHoablUty of 
such agreement must be settled by 
agreement of the parties or determined 
by the ot. before a case for arbn. 
arises ; Sc the arbitrators exceeded 
their jurisdiction when they entered 
upon an inquiry as to the exi^nce 
Sc ralidlty of the agreement alleged. — 
Re Harmans. Ltd., Sc Toronto City. 
Re PoRinER Sc Toronto Cmr. Re 
Stewart Sc Toronto City. [I9i8 
4 D. L. H. 781 ; 62 O. L. B. 476.— CAN. 
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notdce of inliention to do so, carried a sewer & 
a risiiig main. Subsequently an agreement 
in writing was entered into between the 
parties regarding what had been done. , 
Differences having arisen regarding the com- j 
pensation to be p^ by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 
1875, 66 before entering on the arbn. made 
the statutory declaration under that Act. 
Having considered the disputes he made an { 
alternative award in the form of a special ' 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was te be 
assessed solely under Public Health Act, 
1875, he awarded the co. £5,090 ; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 57), & the basis on which compensation 
was to be awarded was to bo governed by 
the principles in s. 2 of that Act, ho awaidod 
the co. £2,148: — Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the a^o- 
ment between the parties was entered iut<», 
it had been acquired compulsorily, & as | 
there was nothing in the agreement wliich j 
affected the primary basis of the value of the 
land nor any other matter, including the 
appointment of the arbitrator expressly under , 
Public Health Act, 1875, wmch was in- i 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to tlie 
arbn., & the co. should bo awarded £2,148. — 
Thurrock, Grays & Tilbury Joint Sewer- 
age: Board v. Thames Land Co., Ltd. (1925). 
90 J. P. 1 } 23 L. Q. R. 648. 

667, Add. Annotation : — Generally. Mentd, Oxford 
Oorpn. V. Oxford Electric Co. (1930), 113 
L. T. 577. 

671. Add, AnnotcUion : — Mentd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 529. 


672. Add. Annotation: — Chnerdlly, Mentd, Pros- 
perity V. Lloyds Bank (1028), 89 T. L. R. 372. 

702a. Arbitrator incapable of conUnulng— Power 
to replace, j — ^Whore an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), s. 1, becomes incapable of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
power to replace him by some one else. — 
Gross, Sherwood &; Heald, I/td, v. Essex 
County Council, [1927] 1 Oh. 205; 90 
L. J. Ch. 21; 130 L. T. 371; 01 J. P. 17; 
43 T. L. R. 5; 70 Sol. Jo. 1190; 25 L. G. R. 
136. 

702b. Effect of appointment under protest — 
Whether right to compensation admitted.]- - 

Snnble : a co. does not, by noininating uudor 
protest an arbitrator in pursuance of the Larwls 
Act, 1845, admit that the case is one entitling 
the claimant to any compensation. — S itton 
Harbour Improvement Co. v. LIiti'iiens 
(1851), 1 l)e G. M. & G. 161 ; 21 L J. Oh. 73 ; 
18 L. T. O. S. 163 ; 16 Jur. 70 ; 42 E. R. 51 1. 
Tj. Jo. 

Antu)tatums : -Mentd. U. w. h. & N, W. Ity. (1851). 

JO. Hz H. 443 ; Bradford L. B. of lloalth v. Ilopwood tlKf>S), 
0 W. U. 81S. 

715, Add. AnnotaJtion : — Generally, Mentd. Samiujl 
V. Dumas, [1921] A. 0. 431. 

727a. Hearing — Entry In Crown Paper.] — An 
award made by an ofTioial arbitnitor undid* 
Acquisition of Land (AssesHment of Coin- 
pensatiou) Act, 1019 (c. 57), in tlie form 
of a special case, is riglitly entored in the 
(Jrown Pnper.—JlKwrrr v. Eh.sex (U)unty 
Council (1927), 97 1j. J. K. B. 249; 92 J. P. 
36; 44 T. L. R. Ill ; 72 Hoi. Jo. 60; 26 
L. G. R. 48 D. C. 

729. Add. Annotations Mentd. S. E. Ry. v, 
(^ooper, [1024] I Oh. 211 ; Birkd.alo District 

, Electric Supply Co. v. Southport Corpn., 

I [1926] A. 0.366. 


PART VII. SECT. 5, SUB-SECT. 1. 

n i. Paseino of bye-law by 

local auihonty — Submission before bye- 
law passed ultra vires .] — Korumstkdt 
V. Rural Municipality of Etb Hill, 
No. 382, [1923] 2 W. W. R. 609.— 
CAN. 


PART VII. SECT. 6. SUB-SECT. 2. 

•1. Under Dominion Bailway Ad, 
1919.1 — Wbere a Judae of the Supreme 
Gt. of Ontario has made an order for 
possession, under the above Act, witli 
a term that the rv. co. shall pay money 
into ot. as seouiity, any iudgo of the 
Supreme Ot. has Junsdlotion to appoint 
an arbitrator ; A under sect. 220 the 
Judge ot the county ot. of the county 
wherela the expropriated lands lie is 
the proper person to appoint . — He 
LrrrLx & Ca3ipbbllfobi> laris On- 
tario ft Wkstsrn Rt. Oo. (1924), 56 
O. L. R. 581.— CAN. 

PART VII. SECT. 6, SUB-SECT. 8. 

7861. Claim in respect of tevoral 

Intereata — Award not apportionvM same 
between several isUereste — Insuffldeni.] 
— Stswart Municipai. District v. 
Blirsnxr, 11924J 2 W. W. R. 1217.— 
CAN. 

si. Arbitrator not entitled to 

allow interest.] — He Letbos ft Tobonto 
COBPN. (1924), 58 O. L. R. 175.— CAN. 


PART VII. SECT. 5. SUB-SECT. 10. 

m (p. 196) i. Under Dominion 

Railway Act, 1906 (e. 37).)— Re Kitsi- 


LANO Indian Rkbkrvb, VANcouvBn 
Hahboub Combs, v. R., [1018] 2 
W. W. R. 411 —CAN. 

m (p. 196) ii. Under Dominion 

Railway Act, 1919 (c. OH).]— Re 

Ahuitkation under tub Railway 
Act, British Columbia PEUMANieNT 
Loan Co. v. Canadian Nobthkrn Rt. 
Co. (No. 1). [1922] 2 W. W. R. 577 ; 65 
D. L. R. 735 ; 16 Sask. L. R. 431.— 
CAN. 

m (p. 196) ill. .]— Cbdab 

Rapids Manufaotubjno ft Powkr Co. 

V. Laoostb, [1927] 2 D. L. R. 83. — 
CAN. 

r (p. 106) 1. Award determined 

on wrong principle .] — Whore damasres 
were reooverabie by reason of lowering 
of the sidewalk in front of a building, 
oonslstlng In the decreased value of 
the property, but were assessed at the 
cost of lowering the store floor:— 
Held / the award nraet be set aside as 
determined upon a wrong principle. — 
Radisson Town v. Ambon, [19191 3 

W. W. R. 580.— can. 

X i. ^.1 — ^Winter p. Toronto 

(CiTT) (1922), 70 D. L. R. 458.— CAN. 

X IJ. Sum awarded iitud^Quate.) 

— AKMHTKONa V. NbW WlWl'MI NHTEK 
Hakbuuk Board, [1929] 2 1>. L. U. 
150 ; 1 W. W. U. 765 ; 41 B. C. 1^ i.— 
CAN. 

y i. —— Lamp sum awarded — Award 
good on its /are.)— N orth Cowrhan 
Corpn. r. Oorb-Lanoton, [1921 J 2 
W. W. R, 484.— CAN. 
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0 (p. 197) 1. .]- Nash ft 

Williams ». Edmonton, Dunvkuan ft 
British Columbia Ry. Co., [1917] 3 
W. W. R. 56 J; 36 D. L. K. 601.— CAN. 

e (p. 197) Ii. .1 — An 

appelluto ct. Hi.oiild not interfere to 
vary an award unless it Is sat iHiied that 
the award does not truly represent the 
houOHt opinion of the arbitrators us to 
damages, or that the basis of Yaluatiou 
was erroneous. — He Saorr & Osuawa 
TOWN, [10221 52 O. L. R. 604.— CAN. 

Ofp. 197)111. .] — WiNNIPKO 

V. Cross, [1927] 3 U. L. R. 1072; 
[1927] 2 W. W. R. 041; 37 Man. L. It. 
40.>^AN. 


0 (p. 197) iv. .J—Re 

Sullivan ft Township op BiamK., 
[imj|^2 D. L. R. 74 ; 60 O. L. R. 107. 


e (p. 107) I. .]—He Aani- 

tution Act, JiJe Woods, [1923] 2 
X L. R. 1000 ; 32 B. O. R. 211 ; [1923] 


m (p. 197)1. .] -Rr Dixon 

ft Toronto Corpn. (192 1>, 50 O L. U. 

107.— CAN. 

e (p. 197) I. .]— Where a 

laige number ot witnesses give evidence 
to the same olleot on a question of 
value the award of an arbitrator based 
thereon will not be set aside.— '-Cana- 
dian nortubrn Ry. Co. e, Kbtombson 
( 1918 ), 2i Con. Ry, Oas. 104; 32 
V. L. h. 629.— CAN. 

q (i). 197)1. Questiov only 

one of ouanium.] — Re Jjh (non ^ 
Toronio Corpn, (1924), 5t o L. 
176.— CAN. 
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761a. Award embodying decision of court on 

special case.] — ^An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1910 (c. 67), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ct. Claimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed: — Held: no appeal could be enter- 
tained. — ^Nobthwood V. London County 
Council (No. 2) (1927), 96 L. J. K. B. 620; 
137 L. T. 49 ; 91 J. P. 93 ; 43 T. L. R. 347 ; 
26 L. G. R. 264, C. A. 

762. Add, Annoiaiion: — Aa to (2) Apprvd. del 
Apld. Matthey v. Curling, [1922] 2 A. C. 180. 

766. Add, Annotation :—MeniA, Cayzer, Irvine v. 
Board of Trade (1020), 42 T. L. R. 731. 

768. Add, Annotation : — Mentd. Salisbury & Pord- 
ingbridgo Drainage District Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 666. 

773a. Award of lump sum— Validity.] — Claimant 
was the owner of certain land with regard to 
tlie acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 67). lie claimed 
£17,302, de, before the hearing of the arbn., 
the President of the Air Council made an 


unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of bis interest in the land ds the 
consequential damage thereto was £11,416. 
In dealing with the costs the arbitrator 
directed the Council “ to pay £100 towards 
the costs of claimant.” Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the gp^und that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
imon him by sect. 6 (4) of the above Act : — 
Held: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 6, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed. — Brad- 
shaw V, Am Council, [1926] Ch. 329 ; 95 
L. J. Ch. 499 ; 136 L. T. 638 ; 42 T. L. R. 
197 ; 70 Sol. Jo. 367 ; 24 L. G. R. 351. 

786. For ” No. 749, aw/c,” read “ No. 372, ante.” 

804. Add, Annotation: — ^Mentd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint 
Committee Co., [1924] 1 K. B. 171. 

966. Add. Annotation : — Refd. Simbro Trading Co. 
V. Posograph Parent Corpn., [1929] 2 K. B. 
260. 


Part VIII. — Entry on Lands by Promoters. 

1005. Add. Annotations: — ^-4.9 to (1) Refd. Grant v. Derwent, [1929] 1 Ch. 390. Generally, Mentd. 

Kennord v. Cory, [1922] 1 Ch. 265. 

Part IX. — Assessment of Compensation after Entry or 
Injurious Affection. 

1097. Add. Annotation As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Ch. 115. 


Part X. — Conveyance of Land and Payment of Purchase- 

Money. 


1122. Add. Annotation : — Refd. Oxford Corpn. r. 
Oxford Electric Co. (1930), 143 L. T. 577. 

1126. Add. Annotationa: — Aa to (1) Refd. Swift 


V. Board of Trade (1924), 93 L. J. K. B. 
629 ; Swift v. Board of Trade, [1926] A. C. 
620 ; Oxford Corpn. v, Oxford Electric (’o. 
(1930), 143 L. T. 677. 


PART Vll. SECT. 5, SUB-SECT. 11. 

un. Purchase of caaewfiU — Kxecutum 
of conveyance not condition precedent to 
enforcement.] — Where om cosemeut was 
expropriated by a municipal corpii. 
under sect. S38 of Municipal Act, 
]{. S. O.. 1927. it was held that the 
eorpn. was not entitled to withhold 
Iiaymont of the compensation money 
until tho claimant had executed a eou- 
^ eyuneo of tho easement, for tho 
easement had automatically vested in 
the eoipn. — He Mayo & Tohonto 
UlTY, 1 1929] 3 D. L. 11. 890 ; 64 O. L. H. 
139.— CAN. 


PART VII. SECT. 6. SUB-SECT. 12.— A. 

sn. Costs follow event — Subject to 


discretion of court — Principles goveming 
exercise of discretion.] — The ordinary 
rule is that costs should follow the 
event. But the ct. has a discretion 
to depart from this rule, Sc such dis- 
oretlou is to be exercised on well 
rooognlsed principles. — Asbistakt Col- 
lector Salsrttk V. Damodardas 
I'niTHUVANDAS (1928), I. L, R. 63 Bom. 
178.— IND. 

PART VIII, SECT. 1, SUB-SECT. 1. 


PART Vlll. SECT. 1, SUB-SECT. 2.— 
A. 

ai. Or expropriation proceedings 

completed.] — OOPDABD V. BaIN'BRIDOB 
Lumber Co. (1920), 29 B. C. R. 186.— 
CAN. 

PART Vlll. SECT. 2, SUB-SECT. 1. 

sp. .Application for warrant of pos- 
cession — Jurisdiction of Exchequer 
Court to hear.} — Re Exchequer Court 
Jurisdiction, [1925] 4 D. L. R. 673. — 


so. Payment or te^er of compensa- , .]— Canadian Na- 

fion 7^ necessary.]— C anadian PAciric tional Ry. Co. v. Boland. [19261 4 

I 1>. L. R- 703 ; [1925] Exch. C. r; 173. 

v^s. 111.— vAW, I —CAN. 
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1126. Add. Annciation: — ^Mentd. Swift v. Board 
of Trade (1924), 03 L. J. K. B. 620. 

1158. Add. Annotation : — Consd. Berners v. Flem- 
ing, [1025] Ch. 264. 

1206, Add. Annotation .’—lAonid. Oxford Oorpn. 
V. Oxford Electric Oo. (1930), 143 L. T. 677. 


1205a. .] — ^Upon the expropriation of land 

under statutory power, whether for the pur- 
pose of private gain or of good to the pimlic 
at large, the owner is entitled to interest on 
the principal sum awarded from the date 
when possession was taken, unless the Act 
clearly shows a contrary Intention. — Ingle- 
wood Pulp & Paper Co. v. New Bruns- 


wick Electric Power OosimssioN, [19231 
A. 0. 492 ; 97 L. J. P. O. 118 ; 189 iL. T. 
693. P. C. 

1227. After this case add : 

.] — Seot further t CiiAUiriES, 

Vol. VIII., pp. 360, 300, Nos. 1658-1665. 

1237. Add. Annotation : — ^Refd. Clark v. Barnes, 
[1929] 2 Ch. 308. 

1838. Add. Annotation : — ^Mentd. Swift v. Board 
X of Trade (1024), 03 L. J. K. B. 620. 

1230. Add. Annotation : — ^Mentd. Swift v. Board 
of Trade (1924), 93 L. J. K. B. 629. 

1242a. .] — Re Bromley (Iuardians (1815), 4 

L. T. O. S. 430. 


Part XI. — Application of Money Deposited in Bank. 


1382. Add. Annotation : — Apld. Ex p. Burdett 
Coutts, [1927] 2 Oh. 98. 

1384. Add. Annotation: — Consd. Ex p. Burdett 
Coutts, [1927] 2 Ch. 98, 

1384a. Title not proved to be defective — 


Payment out ordered.] —£*0; p. Burdett 
Coutts, [1927] 2 Oh. 98 ; 96 L. J. Oh. 463 ; 
137 L. T. 404 ; 71 Sol. Jo. 389. 

1600. Add. Annotation : —Consd. Re Williams’ 
Settlmt., Williams Wynn v. Williams, [1922] 
2 Oh. 750. 


Part XII. — Costs when Money Deposited — Liability of 

Promoters. 


1697. Add. Annotations : — As to (2) Reid. Camp- 
bell r. Poliak, [1927] A. 0. 732. Generalty, 
Mentd. Re Letters Patent No. 139207, Re 
Carbonit Akt. [1924] 2 Ch. 63 ; Re Wartllng 
Tithe Redemption, [1924] 2 Oh. 123. 

1604. Add. Annotation : — ^Refd. Re Letters Patent 
No. 139207, Re Carbonit Akt., [1924] 2 Ch. I 
53. 

1614a. .] — Re IjOndon Bridge Act'^, 

Ex p. Tatham (1838), 3 Y. & C. Ex. 07 ; 7 
L. J. Ex. Eq. 04 ; 2 Jur. 440 ; 100 E. 11. 
617. 

1686a. .] — Ex p. Norfolk Ry. Co. 


(1800), 1 Drew. As Sm. 48, n ; 02 E. U. 
290. 

Annotation : — Apld. lie Clerdaiirra llaito KnUtoa (1800), 

1 Drowr. & Sfii 10. 

1985. Add. Annotations : — Refd. Re Booth & 
,Southend-on-S'»a Estates Co.’s Contract, 
[1927] 1 Ch. 679. Mentd. Re Child Vllliora’ 
Appln., Villiers v. A.-G., [19221 I Ch. 391. 

1997a. Transfer of fund from charity trustees to 
offlolal trustees of charitable funds — Costs to 
be borne equally by promoters .] — Ex p. 
Sunbury-on-Tiiambs Uhwan District 
Council, Ex p. Staines Rbsbrvoirs Joint 
Committee (1922), 80 J. P. Jo. 153. 


Part XIII. — Purchase of Particular Interests in Land. 


2004. Add. Annotation : — GeneraUy, Mentd. Jjapish 
V. Braithwalte (1924), 93 L. J. K. 13. 1123. 
2017a. Agreement with mortgagor— Binding on 
mortgagee entering into possession.] — Mold 
V. Whbatcropt (1859), 27 Bcav. 610 ; 29 
L. J. Ch. 11 ; 1 L. T. 226 ; 6 Jur. N. S. 2 ; 
64 E. R. 202. 


2035a. Lease granted after conveyance to 

promoters — Reference to ascertain validity of 
agreement for lease.] — ^Norfolk By. Co. v. 
Bayes (1849), 14 L. T. O. S. 170 ; 13 Jut. 
435. 

2037. Add. Annotation : — Refd. C.irflifE Corpn. v 
Cook (1922), 92 L. J. Oh. 177 


PART X. SECT. 1. SUB-SECT. 2.— 
B. (o) I. 

PART X. SECT. 1. SUB-SECT. 4. 

p 1. From filing of eaveat — 

Owner remaininff in poBseision.) — Re 
Aebitration Act, Re Rosbro A 
WiN.\xpEo SoaooL DfeXTUOT No. 1, 


ri924J 4 D. h. B. 1017 ; » W. W. il. 
614.— CAN. 

z I. Sydney Corporation (Amend 

meat) And (No 7 0 / 1024), «. 17 }— 
SYDV*y MuRioiPiti:. Couvoii. v Timjt, 
f 19271 A. 0^706; 96 L. J. P. C. 124, 
137 L. T. 707, P. C.— AUS. 

PART XII. SECT. 8, SUB-SECT. 5.— A. 
z 1. .) — Re Ford & Cana- 


dian PACirio liir. Co. (1926), 32 Oaa. 
By. Cob. 319.— CAN. 

PART XIII. SECT. 8. 

2022 I. Interest — Rate of-—AppUrn 
tUm to redxtcc — R. S. O., 1897 0 1 10), 
M. 15, 16.1 — Re Kingston Lioor, 
Heat 8 c Powxb Co. 8 c Ktvonjov 
. Corpn. (1004), 24 C. L. T J'is . a 
I O. L. R. 258 ; 3 O. W. R. 7C9 CAN 
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Cases 2088— 2e26a. English and Emhbe Digest Supplement. 


2088. Add, Annotation: — ^Apld. Cardiff Oorpn. t;. 
Cook, [1928] 2 Oh. 115. 

2058. Add. Annotation: — ^Mentd. Bean v. Flaxton 
K. 0., [1929] 1 K. B. 450. 

2069. Add. Citation 66 L. J. Q. B. 30. 


2067. Add. AnnoiaHon : — Consd. Matthey v. Curl- 
ing, [1922] 2 A. O. 180. 

2068. AM. Annoiaiion : — ^Reld. Matthey v. Curlingi 
[1922] 2 A. C. 180. 

2075. Add. Armotation: — ^Itotd. Cardiff Oorpn. v. 
Cook (1922), 92 L. J. Oh. 177. 


Part XIV. — Superfluous Lands 


2126. Add. Annotation :^-OeneraUy, Mentd. Rich- 
mond V. Savill, [1926] 2 K. B. 630. 

2186. Add. Annotation : — Refd. Oonron v. L. O. O., 
[1922] 2 Ch. 288. 

2141. Add. Annotaiiono : — ^Mentd. Kelly v. Barrett, 
[1924] 2 Ch. 379 ; Lord Strathcona S.S. Co. 
V. Dominion Coal Co. (1925), 42 T. L. R. 
86 . 


2145. Add. Annotation: — ^Mentd. Graigola Merthyr 
Co. V. Swansea Oorpn., [1929] A. O. 344. 

2150. Add. Annotation: — OeneraXlyt Mentd. Con- 
ron V. L. 0. O.. [1922] 2 Oh. 283. 

2175. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Part XV. — Compensation for Land taken or used for 
Special Purposes. 


2208a. .] — ^Thurrock, Grays & Tilbury i 

Joint Sewerage Board v, Tiiambs Land • 

Co., I/ro., No. 050a, ante. j 

2214. Add. Annotation : — Mentd. Cardiff Oorpn. ■ 
V. Cook (1922), 92 L. J. Oh. 177. ' 

2218. Add. Annotation Cardiff Oorpn. v. 

Cook (1922), 92 L. J. Oh. 177. 

2222a. Loss of trade Sc licence & value 

of trade fixtures not considered.] — North- 
wood 1’. London County Council, [1920] 2 

K. B. 411 ; 96 L. J. K. B. 862 ; 136 L. T. 
169; 90 J. P. 128; 42 T. L. R. 608; 24 
Tj. G. R. 415, D. 0.; on appeal (1927), 96 

L. J. K. B. 620, 0. A. 


2225a. Under Housing, Town Planning, etc.. Act, 
1919 (c. 85) — Acquisition of land — Extent of 
powers.] — Under the above Act, defta. made 
an order, subsequently confirmed by the 
Minister of Heedth, for the compulsory 
acquisition for the purposes of a scheme 
under sect. 1 of the Act, of three thousand 
acres for the erection of working-class houses 
for the accommodation of one hundred & 
twenty thousand i)ersons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the trafiflc in intoxicating 
liquor on the site, that control to be based on 
management by some co. or assocn. whose 


PART XIII. SECT. 5, SUB-SECT. 1. 

2044 I. Under xnvalld leased — 

Land expropriated by the Dominiou 
Crown was leased for a period of five 
years under an Instrument not reals- 
terod as required ; — IltUd : the \m- 
registered lease did not vest any estate 
or Interest in the lessee 4c he was 
not entitled to ooinpousatlon In respect 
of the expropriation — H. v. Hudson’s 
Bat Go. (1021). 65 D. L. R. 569 : 20 
Exoh. 0. R. 4li~0AN. 

PART XIII. SECT. 6, SUB-SECT. 3. 

sr. GWieral The rights con- 

ferred by u hviso being a niatt^ of 
property & civil lighU, within the 
cxclnslvo powers of the provincial 
legislature, the ot. In ascertunlng the 
estate or Interest of persons olalinlug 
(ompensatlon thereunder in an expro- 
priation by the Dominion Crown, will 
itave i*egard to the laws affootmg such 
i'state or Interest In the provlnee where 
the property is situated, notwithstand- 
ing Expropriation Act, ss. 25. 26. The 
('oiupeubatlou to l)e made te the h>sbee 
the unoxplrod term of his lease 
hhonld Gu\er all reasonable cost of 
moving, lelltting Ac settling the new 
promises ; loss of time in seeking now 
location , depri'eiatiou of valuable 
bMln^ fixtures A- fittings & damage 
thereto due to moving, etc., 4c a oertam 
amount for dislocation or tUsturbanoe 


of business, which, however, cannot be 
fixed wrlth mathematical certainty. 
The customary test of market value is 
no test of value In arriving at the com- 
pensation to be allowed for a leasehold 
interest expropriated. — R. v. Eutk 
Cafk, Ltd., 11929] Kx. C. R. 66.— 
CAN, 

PART XIII. SECT. 6, SUB-SECT. 1. 

—A. 

f i. — — Entitled to offer— As wM as 
oumer.] — R. o Mxtsgratx, [1924] Exoh. 
C. R. 218.— CAN, 

PART XIII. SECT. 6, SUB-SECT. 2. 

St. JUeastire of compensation — 
Licrncee.)— Where one Is In occupation 
of part of a street under lioenoe from 
the niunicipaUty, by the provisions 
of which Ikonce he was onllged to 
vacate upon notice before a given date, 
4c when by reason of the expropriation 
of tho property bo was forood to vaoate 
before such date, be becomes entitled 
to compensation for his loss of tho use 
4c occupation, as wx^U as for the extra 
mconvenJenoe ec expense ocoaaloned 
by reason of having to make an 
immodlate move in«ead of having 
the whole life of the lioenoe to do so, 
but not to include the cost ot moving. — 
VAUCNCOiTirr «. R., [1828] Exoh. C. R. 
118.— CAN. 
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PART XV. SECT. S, SUB-SECT. 6. 
BV. Amount of land — Amount 

necessary for contemplated xoorks .] — 
Deft, corpn. Issued to pltf. notice of its 
intention to take the whole of her land 
for a certain piibUo work, although It 
admlttod that the area was larror than 
that actually required for the con- 
templated work. It also refused pltf.’s 
appUoatlon for a permit to build on 
the land, on the groimd of Its intention 
to take same for the work : — Held : 
It had no power under Public Works 
Act, 1908, to take a larger area than 
it actually required for the public 
work.— -Q uinlan v. Wblunqton 

Oorpn., [1929] N. Z. L. R. 491.— N.Z. 

sw. Ttme far valvation — Successive 
dcclaratums relalina to different land.) — 
Tho local government published under 
Land Acquisition Act. 1894, s. 6, a 
declaration that land belonging to 
appitb. respectively 4c land belonging 
to other persons were required for 

S ubllo purposes. Five months later 
bie govt, published another declaration 
for the acquisition of applts*. lands 
only ; the declaration stated that tho 
oarllor declaration was thereby can- 
celled : — Held : having regard to Land 
Aoqulritlon Act, 1894, s. 23 (1). the 
compensation should have been based 
upon the value of the hud at the date 
of tho publication of the later declaia- 
tlon. — ^MA Bin «. Rangoon Collsctor 
( 1929), 56 L. R. Ind. App. 8U).— IND. 



VoL XL-^CompnliorF Pmohase of Land. Cases 228Sa~-2S^< 


servants were not to have a pecnniary 
interest in the sale of alcohol, & (b) of pro- 
viding for the general entoitaiWLent A 
refresikment of the population : — Held : the 
Act contemplated extensive schemes for the 
provision of working-class houses by local 
authorities, involv^ in many cases the 
acquisition of considerable areas of land & 
esd^nding even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a buflding estate, as incidental 
to the complete control of the development 
of tito buiidbig scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not I 
required for use as, or as a site for, workmen's ^ 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acts ; A 
that power was not limited to houses wldch 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
He^th, defts. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble: both under sect. 12 (2) of the 
Act, A under Housing of the Working Classes 

PART XV. SECT. 8, SUB-SECT. 7.— C. 

BX. Land taken under Winnipeg 
Charter — Txme for making claim .] — 

DeftM.' claim was for oompeasation 
for their land Injuriously affected by 


Act, 1903 (o. 39), 8. 11, defts. had a similar 
power for efiecti^ the like objects. — Conron 
V. London County Council, [1022] 2 Oli. 
283 ; 91 L J. Ch. 386 ; 120 L. T. 791 ; 87 
J. P. 109 ; 38 T. L. R. 380 ; 20 L. O. R. 131 ; 
sub nom. Conson r. IjONDOn County 
Council, 06 Sol. Jo. 350. 

2249. Add, Annotations : — ^Mentd, The Wilhelmina, 
[1923] P. 112; Cayxer, Irvine v. Board of 
Trade, [1027] 1 K. B. 269. 

2252. Add, Annotation : — to (3) Refd. Conron 
V, L. C. C., [1922] 2 Ch. 283. 

2256. Add, Annotation : — ^Mentd. Conron v. L. C. C., 
[1922 ] 2 Oh. 283. 

2271. Add, Annotation : — ^Mentd. Conron v. Ij. C. C., 
[1922 ] 2 Ch. 283. 

2274. Add, Annotation : — ^Mentd. Conron v, L. 0. C. , 
[1922] 2 Ch. 283. 

2278. Add, Annotation : — ^Mentd. Conron v. L. C. 0., 
[1922] 2 Oh. 283. 

2286a. Compensation for damage to land by sever- 
ance not Included.] — Coubtaulds, Ltd. v. 
City op London Corpn., [1926] 2 K. B. 600 ; 
05 L. J. K. B. 072 ; 136 L. T. 276 ; 00 J. P. 
161 ; 42 T. L. B. 781 ; 70 Sol. Jo. 1024 ; 24 
L. O. K. 638, D. O. 

2205. Add. Annotation : — ^Mentd. Conron v. L. 0. 0., 
[1922] 2 Oh. 283. 


1 the exerolBO of the powers of the Cltv 
under the Charter, &. had boon expressly 
I recognised by a bye-law of t he council ; 
— Held: the Charter had, under the 
olrcumstaucos, no application to the 
I claim of dofta,, be they had all the time 


allowed them by the goneial law 
appUoable to tho case for making their 
CiOlinS. — WiNNIPKO COiU'N. V. TOKOM o 
Obnuiul TnoHTH ConrN. (IIMI), UO 
Man. L. It. 54 ''•.—CAN. 


439 



Casas 1—44. 


English and Empire Digest Supplement. 


CONFLICT OF LAWS 


Part I. — Principles 

1. Add, Annolaiion : — Retd. Whitney v. I. R. 
Comrs. (1926), 42 T. L. R. 68. 

6. Add. Annoiaiiona : — FoUd. Re Visser, Holland 
V. Dnikker, [1028] Ch. 877. Mentd. TaUack 
V. Tallack & Broekcma, [1927] P. 211. 

6a. .] — The English cts. will not entertain an 

action for the enforcement of the revenue 
law of a foreign State. — Re Visser, Queen 
OP Holland v. Dbukkeb, [1928] 1 Ch. 877 ; 

97 L. J. Ch. 488 ; 130 L. T. 658 ; 44 T. L. R. 
092 ; 72 Sol. Jo. 518. 

11. Add. Annotation: — Refd. Kramer v. A.-G., 
[1923] A. C. 628. 

12. Add, Annolaiion : — Aa io (1) Apprvd. Kramer 
V. A.-G. (1922), 92 L. J. Ch. 1. 

After this case add “ Who arc foreign 
nationals within Treaties of Peace & con- 
sequent Orders generally, aee pp. 75-77, 
ante.** 

18. Add. Ciiaiion .•—2 T. L. R. 110, D. C. 

14. Add. Annotation : — Consd. Foster v. Driscoll, 
Lindftay v. Altfiold, Lindsuy v. Driscoll, 
(19291 1 Iv. B. 470. 

17. Add. Annoiaiiona : — A 8io{\) Rei 1. The Jupiter i 
(1924), 03 L. .T. P. 166 ; Russian Commercial I 
t Industrial Bank v. Comptoir D’Escompte ' 
De Mulhoiise (1924), 93 L. J. K. B. 1008. As 
io (2) Folld. White, Child & Beucy v. Simmons ; 
White, Cliild &i Benoy v. Eagle Star & British 
Dominions Insce. (1022), 127 L. T. 571. 
Refd. Fenton Textile Assocn. v. Krassin (1021 ), 

38 T. L. R. 250 , Banque Internationale Do 
Commerce l)e Petrograd v. Goukossow (1024), 

40 T. L. R. 837. As io (3) Consd. The Jupiter 
(No. 3) (1027), 137 L. T. 333. Generally, Refd. 
Musmaun v. Eugclko (1927), 43 T. L. R. 68r 
Mentd. Dull Development Co. v. Kclantan i 
Government, [1024] A. C. 797. ' 

17a. — Pltfs. were an English 

limited co. of engmoers & mcrcbonta. Pait 


of Jurisdiction. 

of its business waa transacted in Russia, & 
for the purpose of that business pltfs., through 
their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
TAzoff-Don. Having done so, pltfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
propert.y “ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. . . .’* 
No claim was to attach under the policy 
{inter alia) ** for confiscation or destruction 
by the Govt, of the country in which the pro- 
perty is situated.’* In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authorit^r of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & j^osscssion of the bank & everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, &, the question arose with 
regard to the recognition of the Soviet Govt, 
as a sovereign power : — Held : on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt, of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 
GoH. as the de facto Govt, of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim w'as to attach under 
the policy “ . . . for confiscation or destruc- 
tion by the Govt, of the country in which the 
property is situated.” — Wim'E, Guild & 
Benev, Ltd. v Simmons, White, Guild ‘ 
Beney, Ltd. v. Eaule Star &- Britisii 
Dominions Insurance Co. (1922), 127 L. T 
671 ; 38 T. L. R. 016, C. A. 


19. 


Part II. — Domicil. 


Add, Annoiaiiona : — As to (2) Refd. Fleming j 
V, llomiman (192b), 138j_L. T. 609. Aa to j 
(3) Refd. Re Annesley, Davidson v, Anneslcy, ' 
[1920] Ch. 092. Consd. Ruiiisay v. Livexquiol | 
Iloyal Inlirmary, [1930J A. G. 588. As to (4) 37, 
Consd. ifr Askew, ^larjoribanks %\ Askew, 


Moi'joribanks v. Askew, [1930J 2 Ch. 269 ; 
Ramsay v. Liverpool Royal Infirmary, [1930J 
A. G. 588. Mentd. Eustace v. Eustace, [1924] 
P. 46. 

Add. Annotation : — ^Refd. Fleming v. Homi- 
man (1928), 138 L. T. 069. 


34. Add. Annotation: -As to (3) Refd. Ramsa\ | 

V. erpool Ro> al Infirmary, [1930] A. C. 688. 

86. Add. AnTiotationa : — Generally, Refd. A.-G. for ' 44. 
Alberta v. Cook, [19201 A. G. 444 ; Re Askew. • 


RudeC [V924j’ P.” 72 ;"rom’ r.“R^rTi*93oj 
A. C. 1. 

Add. Annotation : — ^Refd. A.-G. t*. Belilios, 
[1928] 1 K. B. 798. 


PART II. SECT. 1. 

*q. Verson seUled in provincr .] — For 
purposes of divorce tho domicil of a 
person settlod in one of the provinces 
of Canada la that partioular ptovinoe 
though the Dominion Parliament has 
leGrislativo power to dissolve the mar- 
riage. — A.’Q. FOR Alberta, v. Cook, 


(1920} A. C. 444 ; 95 L. J. P. C. 102 ; 
134 L. T. 717 ; 42 T. L, R. 3X7.— CAN. 

PART II. SECT. 3. SUB>SECT. 1. 

40 iii. .1 — Where a person 

whose domicil of oriedn was out bide of 
the United States Sc who has acquired a 
domioil of choice in one of the states 
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thereof, resides temporailiy in another 
ooimtry with the intention of returning 
to some place in the United States, 
though not necessarily to the state in 
whidi he formerly lived, he does not 
revert to his domioil of origin, even 
with respect to divorce. — N kl£ON t*. 
Nbirok, 11925] 3 D. L. K. 22 ; (1925] 
2 W. W. R. 1.— CAN. 



Vd. XL— Conflict of Laws. Cases 48a -88a. 


48a. .] — Where a man leaves the country 

of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that country, 
as perm^ently residing there, he re-acquires 
a domicil of choice there, only when with that | 
intention ho again resides there. The domicil 
of choice must be re-acquired by fulfilment of | 
the same conditions as when it was formerly 
acquired. — ^Fleming v. HoRKiaiAN (1928), 
138 L. T. 669 ; 44 T. L. R. 315. j 

50. Add, Annotation : — As to (6) Refd. Re An- j 
nesley, Davidson v, Annesley, [1926] Ch. 092. ! 

61. Add. Annotation : — Aa to (2) Reid. Rudd v, 
Rudd, [1924J P. 72. ‘ 

52a. .] — (1) In questions of domicil, less ' 

weight is given by the cts. to a testator's . 
declarations than to his acts, & no one act is I 
necessarily per se paramount in importance ; i 
but the relative lm];)ortance of all his acts, | 
however trivial, must be considered as 
evidence of the anitmia manendi or reveriendi. 

(’ji) The cts. are now slower to hold a change 
of the domicil of origin, & must be satisfied 
that testator intended quatenus in illo exu^re 
2 yatriam. 

(3) The decisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrt*scences upon, anomalous to, the 
principles of domicil. 

(4) The animus to change an acquired 
doiiiicil is not sufficient without the factum 
of return. — D revon v. Drevon (1804), 4 
4 New Rep. 310 ; 34 L. J. Ch. 129 ; 10 E. T. 
730 ; 10 Jur- N. «. 717 ; 12 W. R. 040. 

AniwlaUnn : — As to (1) Consd. Doucot v. Qooghegau (1878), i 
9Cb. 441. 

53a. -Horn r. Horn (1029), 142 H. T. 93; 

}frrLuoui> proceed auh nom. 11. v. 11., [1028] 
1*. 200. 

54a. After revival of domicil on abandon- 

ment of domicil of choice.] — F le&iino v. 
lloRNiMAN, No. 18a, ante. 

55a. .] — Rudd v, Rudd, No 003 a, post. 

58. Add. Annotation : - Mentd. Performing Right 
SiK-ietj V. lira} I . D. C., L19.30J A. ('. 377. 

59. Add. Annotations : — As to (2) Dlstd. Ke Ross, 
Ross V. Watorflcld (1929), 46 T. L. R. 01. 
Refd. Be Annesley, Davidson v. Annesley, 
[1020] Ch. 692. 

64a. .] — Drevon v. Drevon, No. 52a, 


68 . 


I 

I 68a. 


Add. AnnoUUions : — .is /o (1) Consd. Ramsay 
V. Liverpool Roval Infirmary, [1030J V. (’. 
.588; Peal v. Peal (1930), 113 J.. T. li\^. 
Refd. Rudd v, Rudd, [1024] P. 72. OencraUff, 
Refd. Ross v. Ross, [1930] A. C. 1. 

,] — Applt. was the proprietor of a 

Scotch estate, but left Scotland for America 
in 1895 to earn liis living. In 1001 he 
married reap., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 witli occasional visits 






68b. 


69. 


Dvaijr*u^ tiiviu MS uu 

on munitions till Sept. 1918, ........ 

a certain time in Creat Britain dc in 1918 
leased a house iu Loudon. In 1922 he took 
a lease of a flat in Now York of which ho 
remained tenant when those proceedings for 
divorce began in Dec. 1023. Up to the year 
1020 there was no statement by applt. of his 
intention to abapdon his Scottish domicil, A: 
as late os Doc. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1020, & the institution of these pro- 
ceedings lie was trying fin* the purposes of 
taxation to become a resident alien in the 
United States, & in Ai>r. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
sought to bo naturalised as nn Ainiuicnn 
citizen, lie spent increasing pt'riods of tinu* 
at his Scottish csUito & reft‘rred to it as his 
homo in a letter written Lj rosp. in Nov. 1922. 
Since 1020, however, he had made statements 
in documents A verbally fhat ho intended to 
live permanently in New York, though such 
btatements were never made to fiis wife, noi*, 
with one exception, to any personal friend : — 
Held : the ovideuco of declared intention of 
change of domicil was not eslablisliod,as such 
declarations must bo oxamiiKHl by considering 
tljo i>erson to whom, the purposes for which, A; 
the circumstaucoB in which they were made, 
& bo carried into elToct by conduct & action 
consistent with the declared intention. — 
Itufas V. Ellison (ok Roes), 11930] A. (’. I, 
IL J.. ; 96 L. J. P. U. 163; 141 L. T. 666, 
11. L. 

Declarations as to Intention — Purpose & cir- 
cumstances must be considered.] —Rosa 
V. Ellison (or Ross), No. 68a, ante. 

Add. Annotationn : — Ah <o (1) Sxpld. Be Ross, 
Ross V. Waterfi(‘ld (1929), 46 T. L. 11. 61. 
Refd. Be Anucbley, Davidson v. Anncbley, 


65a. — 

Veith (1929), 73 Sol. Jo. 236, I 

66. Add. Annotation : — FoUd. Be Ounnington, { 
Healing v. Webb, £1024] 1 Ob. 68. 

67. Add. Annotation : — Refd. Fleming v. Horni- i 

man (1028), 138 L. T. 669. ' 

67a. .] — Drevon v. Drevon, No. 62a, , 88a. 

ante. 


I'ui/ruivuui intuii/»i.'iiuppij v. i/cirii, 

1 K. B. Ill ; Buerger v. New York Lift 
Assco. (1027), 96 L. J. K. B. 930. 

Add. Annotation IKatd. Ramsay v. 

I)ool Jtoyal Infirmary, 1 1930] A. V. 58S. 

— ,] — It being settled that a (hang' 

of domicil miiht be made ammo ct facto, tin* 


PART II. SECT. 8, SUB-SECT. 1.— A. 

61 U. .1 — A domicil of 

ori^ differs from a domicil of choice 
mainly in thie, that itaoharaotor la more 
endniing, its bold stronger Sc less easily 
shaken off. Suisb a domicil continues 
unless it is shown with pmfeot cleameas 
Sc aatiafaction that there waa a fixed 
Sc aettled purpoae to acquire a new 
domldl. Thla onus la a hoary one. Sc 
is upon those who assert a ohange of 
donucil. — lie Murray's Estate. {1081 ] 
3 W. W. R. 874 ; 31 Man. L. U. 362.— 
CAN. 


51 hi. .J — A domicil of 

origin is not easily shaken off. More 
absence from home, roving Sc wander- 
ing, however long pursued, are not in 
themselves sufficient to effect a ohuMga j 
to do 80 there most be a fixed Sc HettJed 
purpose to abandon the domicil of 
origin 3c to settle in the country of 


choice. — Barry «. James (1021 ), Times, 
Apr. 29; (1921) 3 W. W. 

8. AP. 


K. 182.— 


51 Iv. .1 — Taylor v. Taylor 

(1028), Q. R. 46 K. «. 184.— CAN. 
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PART 11. SECT. 8. SUB-SECT. 1.— a 

go ijj, .J — GnorHKOi* V. Oboth- 

KOI*, ( 1922 ] N. Z. L. It. 1 . — ^N.Z. 

60 Iv. . ) - 1 1 vuKib V. Harris 

(Stwk.), lJ02yj 2 D. L. It. 646.— CAN. 

60 V. .1 -Harris v, Hariu'^ 

(sank.), U 929 J 2 IJ. L. It. 546 .— CAN. 


PART II. SECT. 8, SUB-SECT. 

67 il. .] — Crosih V 

box(N B.), 11920] 4 ILL li 


2 A 

I MOM 

CAN. 
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Engush Ain) EiiPiBEi Digest Stteplehemt. 


animm may be inferred by the factum of 
residence within the new domicil, but in 
order to warrant that inference the quality 
of the residence must be taken into account ; 
mere length of residence is not of itself 
sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 
Invalid bv the law of England. Testator’s 
domicil of origin was Scottish, & he lived the 
gieater part of his life in Glasgow. Originally 
employed there as a commercial traveller he 
gave up that emploraent in 1882 & never 
worked again. In 1802 he went to Liverpool 
to be near a brother & sister, & lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 
by his brother & sister, & on the death ol 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under th«» will against testator’s next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death : — Held : 
in the absence of independent evidence of an 
intention on the part of testator to cliange 
his domicil, the burden wldch lay on the next 
of kin of proving that ho had abandoned his 
domicil of origin had not been discharged. — 
Bowie or Kamsay v. Liverpool Koyal 
Infirmary, [1930] A. C. 688 ; 90 L. J. P. O. 
131 ; 143 L. T. 388 ; 40 T. L. B. 406, 11. L. 

104. Add. Annotaiiona : — Aa to (1) Ezpld. Graham 
V. Graham, [1928] P. 81. Refd. Eustace v. 
Eustace, [1924] P. 45. 

112. Add, Anfwtaticn : — Consd. Re Hoss, Ross v, 
Waterfield (1929), 40 T. L. K. 01. 

113. Add. Annoiaiion : — Refd. lie Askew, Marjori- 
baiiks V. Askew, [1930] 2 Cli. 259. 

114. Add. Annotations: — As to (2) Consd. Sc Expld. 
Re Boss, Hoss v. Watoriield (1929), 40 
T. L. It. 01. Consd. lie Askew, Manoribanks 
V. Askew, [19301 2 Ch. 259. 

115. Add. Annotaiiona: — ^Refd. Budd v. Budd, 
[1924] P. 72; Bartlett v. BarUett, [1926] 
A. 0. 877 ; Ra Annesley, Davidson v. Annesley, 
[1920] Oh. 692 ; Re Boss, Boss v. Waterfield 
(1929), 46 T. L. B. 61. Consd. Re Askew, 
Marjoribauks v. Askew, [1930] 2 Ch. 269. 

128. Add. Cilatwn >4 Notes of Oases, 698, n. 

134. Add, Annotaikm : — Retd. lie .\akew, Marjori- 
banks v. Askew, [1930] 2 Ph. 259. 


142. Add. AnnoUOuma : — Aa to (2) Refd. A.-G. tor 
Alberta v. Cook, [1926] A. O. 444 ; H. v. H., 
[1928] P. 206. 

146. Add. Annofofion.-— Consd. Re Annesley, 
Davidson v. Annedey, [1926] Oh. 692. 

191. Add. Annotation : — Consd. Re Boss, Boss v. 
Waterfield (1929), 46 T. L. B. 61. 

192. Add. Annotation : — ^Refd. Fleming v. Homi- 
man (1928), 138 L. T. 669. 

214. Add. Annotaiiona: — ^Apld. Salvesen (or von 
Loxang) v. Austrian Property Admini strator, 
[1927] A. 0. 641. Reid. Mitford v. Mitford 
A Von Kuhlmann, [1928] P. 180. 

218. Add. Annotaiiona : — ^As to (1) Consd. H. e. H., 
[1928] P. 206. Reid. A.-G. tor Alberta v. 
Cook, [1926] A. 0. 444; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. Aa to (3) Apld. Nachimson 
V. Nachimson, [1930] P. 217. OeneraUy, 
Reid. Dewe v. Dewe, Snowdon v. Snowdon, 
[1928] P. 118. 

220. Add. Annotaiiona: — Aa to (3) Consd. A.-G. tor 
Alberta v. Cook, [1 026] A. 0. 444. OoneraXly, 
Reid. Salveeen (or von Lorang) v, Austrian 
Property Administrator, [1027] A. O. 641; 
H. V. H., [1928] P. 206. 

221. Add. Annotaiiona: — Aa to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. O. 444 ; Salv^n 
(or von Lorang) v. Austrian Property Adminis- 
trator, [1027] A. 0. 641. Refd. Nachimson v. 
Nachimson, [1930] P. 217. 

223. Add. Annotation : — Refd. A.-G. for Alberta v* 
Cook, [1926] A. C. 444. 

225. Add. Annotation : — Expld. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

228. Add. Annotaiiona : — Consd. A.-G. tor Alberta 
V. Cook, [1926] A. 0. 444; Salvesen (or 
von Lorang) v. Austrian Property Admini- 
strator, [1927] A. 0. 641 ; Papadopoulos v. 
Papadopoulos (1929), 46 T. L. B. 44. Refd. 
Mitford V. Mitford & Von Kuhlmann, [1923] 
P. 130; Bepublica de Guatemala v. Nunez, 
[1927] 1 K. B. 069 ; H. & H., [1928] P. 206. 

236a. .] —Bowie Kamsay v. Lhek- 

POOL Boyal Infirmary, No. 88a, ante. 

243a. Nature ol doctrine.] — D revon o. 

Drbvon, No. 52a, ante. 

248. Add. Annotations : — Consd. Re Annesley, 
Davidson v. Annesley, [1926] Oh. 692 ; Re 
Boss, Bobs v. Waterfield (1929), 46 T. L. B. 
61. DMd. Re Askew, Marjoribanks v. Askew, 
[1930] 2 Ch. 259. 

249. Add. Annotation: — ^Dbtd. Re Annesley, 
Davidson v. Annesley, [1926] Oh. 692. 


PART II. SECT. 8, SUB-SECT. 2.— 

B. 0 ). 

144 1. House or apartments rented in 
another oounlry — Famiiy estate kept tip.] 
— Deft., whoso domloil of origlu was 
Scottish & who held a Soott&h title 
Sc owued largo lauded estates in 
Scotlaud, left Sootlaud in 1895 tor 
Canada, Sc carried on business there 
until 1917. Thereafter he took a hat 
in New York, whore he resided for a 
part of oaoh year, in order to supervise 
Ills linauolal Intoreets, which were In 
America, Sc to avoid British income 
tax. lie retained his Soottlsh estates, 
& resided on them durloff some part 
of eaoli > ear. In corrospondenco with 
his wife, who lived in London, he 
referred to the family roaidonoe on his 
Soottlsh estates as " home,** ft In an 
affidavit signed by him In 1920 ho 
desoribed mmsolf as a domiciled 


Scotsman Arid .* deft, had failed 
to provo an intention to abandon his 
ScotUah domicil ft to ao^ve a domicil 
of oholce In America. — Ross e. Ross, 
[1920] 8. 0. 1038.— SCOT. 


sr. Residenee in eovmbry of oripin 
retained — Residence in another country 
— OonneeftoAS with eouniry of origin 
conHnued.\—Re Murkat’s IkrrATB, 
[1981] 3 W. W. R. 874 ; SI Man. L. B. 
862.— CAN. 


St. .1 — Donald v. 

Donald, [1922] N. Z. L. R. 237.— N.Z. 


PART II. SECT. S. SUB-SECT. 2.— O. 

sw, Ineome tax petid in eountry of 
idwiioer--Ctiaimsfor income tax in eountry 
of origin sueoeasfuUy resisted.l — Held : 
facts of great Importance in deter- 
mining question of domioU. — B abbt «. 
Jamm (1981), Times. Apr. 29 : (1921] 
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280 X. ^.J— Boyle v. Boyle, 

[1925] 1 W. W. R. 829.— CAN. 

280 si. .] — Jones «. Jones 

(1923), 1. L. R. 1 Ran. 705.— DID. 

280 xU. — To establish 

change of domicil, it must be proved 
that the change was made with a clear 
intention of settling there, as a person 
whose ultimate & permanent home was 
to be In that country. The entire 
burden of proving dhange of domicil 
Uea on him who wants to establish it. — 
Linton e. Qddeeian (1928), L L. R. 
56(3ala530.— DID. 

880 xUL .)— Habbison V. 

Habbison. [1929] N. Z. L. R. 668.— 
N.Z. 

£80 Elv. .1 — Bbown V. 

Bbown, [1928] S. C. 542.— SCOT. 



V6L XL— Confliet of Lavra. Cases ^a— 400. 


240a. The question whether a person 

is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
person in question has or has not acquired a 
domidl in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps ^escribed by French Civil Code, 
art. 18 : — : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, the ct. would apply the law of 
France in administering her estate ; (2) on 
the evidence as to the French law, the French 
cts. in administering the movable property 


of deceased would apply French municipal 
law, & the testamentary disposing power of 
deceased was governed by that law. — lie 
Ankbslby, Davidson v. Annksucy, (1020] 
Ch. 692 ; 96 L. J. Ch. 404 ; 135 L. T. 50S t 
42 T. li. B. 684. 


Annotations: — As to (1) Comd. He Koss, Uoss v. VVatoriluld 
(1929), 46 T. L. K. 01 ; lie Asko^ Marjorlbanka r. Asktm, 
[1930] 2 ('h. 269. As to (2) Oonsd. Re Hos<). Hosb v. 
Watorfleld (1929). 46 T. L. K. 61 ; Jie Askew, Marjutibnnk 
V. Aakow, [1930] 2 CU 269. 


251a. .] — Re Annbslby, David^^on 

V. Annbsdby, No. 249a, ante, 

265. Add, Annotation: — ^Refd. Kramer v. A.-G., 
[1923] A. G. 528. 


Part III. — Nature of Property. 


290. Add, AnnotaHona : — ^Dlstd. Be Anziani, Him- 
bert V. Christopherson, [1930] 1 Ch. 407. 
Retd. Be Berchtold, Berchtold v, Capion, 
[1928] 1 Oh. 192. 

297. Add. Annotations : — ^Refd. Be Berchtold, 
Berchtoldi;.0apron,[1928]10h. 192. Mentd. 
Be Bush, Warre v. Bush, [1928] 1 Ch. 56. 

800. Add, Annotation: — ^Refd. Be Berchtold, 
Berchtold v, Capron, [1928] 1 Ch. 192. 

302. For the paragraph in the original volume 
substitute the following paragraph : — 

Interest In proceeds of sale of English 

freeholds — By English law.] — ^Whon a person 
domiciled in a foreign country dies intestate 
leaving an interest in the proceeds of sale of 
Ezq^lish freeholds which are subject to a 


trust for sole but not yet sold, such an interest 
is an immovable, & the succession thereto 
is governed by the lex siitts, — Be Bbrohtold, 
Bbuchtold V. Capbon, [1923] 1 Oh. 192 ; 92 
h, J, Oh, 186 ; 128 L. T. 691 ; 67 Sol. Jo. 212. 

308. For the paragraph in the original volume 
substitute the paragraph numbered 302 in 
the original volume. 

808. Add. Annotation: — Held. Be Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


311. Add. A miolaiion : —Generally t Mentd. He 

Berchtold, Berchtold v. Capron, [1923] 1 Ch. 
192. 


Part IV 

822. Add. Annotation : — Mentd. Tallack ik Tal- 
lack A Broekema, [1927] P. 211. 

349. Add. Annotations: — Refd. Hunter v, Stfid- 
tische Hochseeflscherei Gescllschaft, [1926] 2 
E. B. 493 ; Be Boss, Boss v. Waterfleld 
(1929), 46 T. L. B. 61 ; Bobinsun c. Speak- 
man or Robinson (1929), 60 L. Jo. 01. 

350a. .] — Robinson v. Spi3ak- 

man or Robinson (1929), 69 L. Jo. 01, II. 1.. 

352. Add. Citation : — sub nom. Anon., I Salk. 404* 

868. Add. Annotation : — Mentd. Be Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 187 L. T. 187. 

868. For ** (2) an order giving leave to serve a 
writ in an action for rescission read “ (2) an 


Immovables. 

order giving leave to servo out of the juris- 
diction a writ in an action for rescission.” 
Add. Citatum .*—127 L. T. 209. 

878. Add. Annotation :— Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

374. After this case for “Foreign Judgments 
generally.] — See Part XIV., poflt,” read 
“ Foreign Judgments generally, see pp. 444 
et aeq.j post.** 

880. Add. Annotations: — As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch 16; Guatemala (Republica de) v. Nunez, 
[1927] 1 K. B. 669. 

400. Add. Annotation : — Mentd. Be Jordison, Roino 
V. Jordison, [1922] 1 Ch. 440. 


PART 111. SECT. 2. 
p i. .] — Although land for pur- 

poses of suoceselou may be reganied 
as personal property, it is not a 
movable. — AuatAirDSB v. A.-Q., [1927] 
1 D. L. R. 602 : [1927] 1 W. W. R. 
143; 38 B. C. R. 28.— €AN. 

p ii. Interest in land oareed to he 

sola. I— Where on the death intestate 
of an owner of land situate in Saskat* 
ohewem his title is subject to the inhwest 
of a purchaser under an outstanding 
agreement for sale, the interest of 
in f-ha land Is immovable 
p r o per ty . Sc devolves according to the 
law of Saskatchewan A is to be 


administered by the representative of 
the estate In that provinoo, even though 
deceased died domiciled elsewhere*. — 
Re Bures Estate (Sask.), [1927] 3 
W. W. R. 718.— CAN. 

PART rV. SECT. I, SUB-SECT. 1. 

314 iv. .]—Re Hickson. 

(19271 4 D. L. R. 607 ; 61 O. L. R. 
180.— CAN. 

384 i* Trespass to land — Land sUtude 
abroad— Injwy by fire spreadtna tnto 
foreian State.!— Boavcmt v. Abbots- 
roRii Lumber Munno Sc Dbtklopubst 
Co.. (1926) 1 D. L. R. 978 : (1925J 1 
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W. W. R. 476 ; 34 B C It 486.- CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

349 j. SrnUish /writope.}— Testa- 
tor. domloUed In England, 1^ a^will 
mode In England A in English form 
disposing of his whole estate, which 
oouslstod of the most part of real A 
personal England, hut also 


iueduded Booltish heritage : — Bttd : the 
Scottish ots. had exoltuilve Jurisdiction 
in an action dealing with competing 
claims to the Soottlsh herltagv^ -- 
FOBTER V, FOWnSR'B TBUSTI'^KH, flO-MJ 

S. O. 212.— SCOT. 



Cases 417— 440a. 


English and Empire Digest Supplement, 


Part V. — Movables. 


417. Add* Annoiaiion : — Consd. Rej^blica de 
Guatemala v. Nunez, [1927] 1KB. 669. 

417a. .] — The Q. Co. was a co. 

incorporated & carrying on business in 
Queensland. In Sept. 1886, the Q. Co. 
issued & deposited with the U. as 

security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £60,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens* 
land. In Dec. 1886 the Q. Co. made a call 
of £60 a sliare payable in four instalments, 
in Feb., Apr., June, & Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Co. as above, 
from shareholders resident in Scotland, wore 
arrested by the Scotch process called arrest- 
meht on the dependence of the action. Pro- 
ceedings in this action were iostrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was made in the Queens- 
land winding up allowing the claim of the A. 
Co. for £12,662 4s. 6d. The U. Bank, whose 
claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay over to the 
bank all the moneys in his hands representing 
proceeds of the said call. The A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 
evidence stated that, according to the law 


of Scotland, the arrestment had the enect 
of attaching the fund in favour of the creditor 
obtaining it, & upon the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fimd duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree ; & that, accor^g 
to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor : — Held : without 
deciding the point whether the maxim 
** Mcbilia aeguurUur T^aonam *' made the 
assignment of the calls by the Q. Go. domicUed 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
transfer of personal property is carri^ out 
validly according to the law of the country 
where the property is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invaUd by the prior 
assignment, which could only have eUcct 
by the law of Queensland. — Re Queensianp 
MEIICANTII.E & Agency Co., Ex p. Austra- 
lasian Investment Co., Ex p. Union Bank 
OF Australia, [1892] 1 Ch. 219 ; 61 L. J. Ch. 
146 ; 66 L. T. 433 j 8 T. L. R. 177, C. A. 
Annataiiona: — CoDfd. Guatemala (l^^ubllca de) Nunes 
(1026). L. J. K. B U65 Reid. Kelly v. Selwyu, L1005; 
2 Cli. 117. 

418. Add. AnnoicUiona : — Consd. llcpublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669 
Refd. Albemarle Supply Co. v. Hmd (1927), 
43 T. L. R. 652. Mentd. Re Allester, [1922] 
2 Ch. 211 ; Pennington v. Reliance Motor 
Works, [1923] 1 K. B. 127. 

421 Add. Annotation : — Refd. Sedgwick Collins t>. 
Rossia Insce. of Petrograd (1925), 133 L. T. 
808. 

423. Add. Annotations : — Apld. Guatemala (Rc- 
publica de) v. Nunez (1026), 96 L. J. E. B. 
956. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Ch. 15. 

424. Add. Annotation: — Dlstd. Republica de 
I Guatemala v. Nunez, [1927] 1 K. B. 669. 


Part VI. — Succession. 

439. Add. Annotation : — Refd. Re Borchtold, freeholds .! — Re Bebchtold, Bercutold v. 

Berchtold v. Capron, [1928] 1 Ch. 192. Capron, No. 302, ante. 

439a. Interest In proceeds of sale of English 440 b. Will of Egyptian realty made by British 


PART V. SECT. S, SUB-SECT. 1. 

409 1. A/obilta aequuntur peraonam.] 
--A., whoHO domioil woa In Ontario, 
died ill Miohliran. Certain eoouritiee 
wore, at the time of hie death, in a 
bank in MIohigran : — Held : the bo- 
ouritieii, although physically bltuatod 
in Michlgau, had an artittcia) or legal 
status In Ontario. — A -G. kor Ontario 
V. BabV, I1U36J .1 1>, L R 028; 60 
O. L R. 181 —CAN. 

400 ii. Aot apjdtcablc to income 


/ox.]— The maxim molnlta aegvuniur 
peraonam doev not afford a tcbt of 
liability to income tax in reeiicct of 
truimat thma relating to uersonal i>ro- 
nerty outride OuoeuBlana, uiiIeeB tho 
Legislature has (dearly made it applic- 
able —Union Tbinteic Co. of Ain- 
iuiu\, Lti>. r. Comb, or Taxi-js, 
11029J S. R. (Q.) 146.— AUS. 

PART VI. SECT. 1, SUB-SECT. 1. 

480 iii. .)— Where on the death 

444 


intestate of an owner of landysituate 
in 8. his title is subject to the interest 
of a purchaser under an outetanding 
agreement for sale the Interest of tho 
deoeabed in the land is InunoTable, not 
movable, property therefore, de- 
volves according to the law of S.. & 
is to be administered bv the repre- 
sentative of the estate in that province, 
even though the deceased died 
domiciled elsewhere. — Ite Burxb 
Estate. [1098] 1 D. L. R. 318, 22 



Vd. XI.~<Ooiifllct ol Laws. Cases 440a~'6d6a. 


subject domiciled in Egypt —Ottoman Order 
in Council* 1910, art. 90.}— A Moslem British 
subject domiciled in Egypt died in 1018 
possessed of property which was all in Egypt. 
He was survived by his mother, who acco^- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
leaving all his property to his widow & 
children : — Held : having regard to the pro- 
viso to the above art. testater bad no testa- 
menti^ power over the share of his estate 
to which his mother was entitled by Moslem 
law. — Bartlett v. Bartlett, [1925] A. O. 
377 ; 94 L. J. P. C. 100 ; 133 L. T. 23, P. C\ 

440b. WiU of Italian realty by British subject 

domiciled In Italy.] — He Boss, Boss r. 
Watebfield, No. 457a, post 

448. Add, Annotation : — Aa to i\) Refd. Re Berch- 
told, Berchtold v. Gapron, [1923] 1 Ch. 192. 

456. Add, Annotation : — Rofd. Re Ross, Ross v. 
Watcrfield (1929), 46 T. L. R. 61. 

457a. -• — .] — (1) The succession to movable pro- 
perty, wherever situate, is governed by (he 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private international 
law administered by its tribunals. The 
inquiry in an English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide In the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
depends on the law of that testator’s 
nationality, an English ct. will hold that the 
succession is governed by the law of the 
nationality & not by the municipal law of the 
domicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testetor domiciled in Italy is to be determined 
by Italian law, namely, in the same manner 
as English Courts would determine it if the 
property belonged to on Englishman A was 
situate in England. — Re Ross, Ross v. 


WaTBRFIBLD, [1930] 1 Gh. 377 ; 99 L. J. Gh. 
67 ; 142 L. T. 189 ; 46 T. 1.. R. 61. 

Annotation : — As to (1) A (2) Oonsd. ito Askew. ^larjoiilmnkA 
V, Askew, [1930' 2 Oh. 259. 

460. Add, Annotaiion: — CfeneraUy, Mentd. Ord 
V. Ord, [1028] 2 K. B. 432. 

461. Add. Annotationa : — Refd. JBe Ross, Ross r. 
Waterfleld (1929), 46 T. L. R, 01. Refd. 
I'apadopoulos Papadopoulos, [19301 P. 55. 

463. Add. Annotationa : — Aa io (1) Consd. Rc Rohm, 
Ross V. Watorlleld (1929), 46 T. L. R. 61. 
As to (2) Consd. Re Ross, Ross v, Waterfleld 
(1929), 46 T. L. R. 01. 

467a. Law of nationality.] Ross, Ross 

Waterpikld, No. 457a, ante. 

481. Add. AnnotaiUmH: — Aa to (3) Consd. Re Ross, 
Ross V. Waterlield (1929), 46 T. L. H. 61; 
Re Askew, Marjonl>nuks r. Ask<‘W, 2 

Gh. 269. 

511. For the paragraph in the original volume 
substitute the following paragraph : — 

Share in proceeds ol sale of freeholds — 

Held on trust for sale but not converted.] — 

An interest in the proceedings of sale of real 
estato settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. J. — He 
Dyne’s Settlement Titus rs, Jie Gibus, 
Lyne V. Gibbs, [1919] 1 Oh. 80 ; 88 L. J. Uli. 
1 ; 120 L. T. 81 ; 35 T. h. U. 14 ; O.'l Sol. Jo. 
53, 0. A. 

AnnotatUm .'—Refd. itoDorohtold, Uorcntoldv.Cai)ron,ll023] 
1 Ch. 192. 

517. Add. Annotation : — Consd. Re Ross, Ross v. 

Wateriiold (1929), 46 T. L. R. 61. 

521. Add. Annotation : — Folld. He Ounuington, 
Healing v. VVobb, [1924] I Oh. 08. 

526a. .] — By his will made in English 

form in England testator, wlio desenbed 
himself as a British subieeb residing in 
France, bequeathed to his solo oxor., who was 
English, all his estate upon trust for con- 
version, A after payment of certain legacies 
to domestic servants, to divide all the iH^idue 
of his estate equally between ton named 
legatees ; A if any of such legatees died m his 
lifetime the legacy was to bmong to the issue 


Saak. L, R. 142 ; [1927] 3 W. W. It. 
718.— CAN. 

PART VI. SECT. 1. SUB-SECT. 2.— 
A. 

■y. Will of Chinese Buddhist domiciled 
in Burma — Whether Chinese customary 
law applicable — Itight to make will .] — 
Chlucae cuatomary law groverns tho 
fiuoocaHion to the estate of a Cblnaoian 
domiciled in Burma. The right of the 
Chlneae to mako wills has also been 
recognised.— CiiAN Prv v. Saw Si.v 
( 1928), I. L. It, 6 Ran. 623.— IND. 

PART VL SECT. 2. SUB-SECT. 1.— A. 

463 ix. .] — Testator who had 

formerly resided in N.Z. went to 
Victoria, where according to an affi- 
davit filed by his exor. be acquired A 
at his death retained a domicil. The 
bulk of his property was invested in 
bonds A in mtgw. of land in N.Z. : — 
Held : the mtges. were movable 

property, A the intestate suooession 
to them was governed by tho law of 
deceased's dnmioU . — lie O'Nkiix, kto., 
[19221 N. Z. L. It. 468.— N.Z. 

463 X. .1 — War Stock A National 

War Bonds are Imperial or British in- 
vestments, although administered in 
England, A where testator was 
domicilod in Scotland Held .* the 


effect of tho destinations full to he 
ascertained according to Soots law, A 
not according to English law. — 
CUNNINOHAM’8 TRUSTKEB V. CUNNINO- 
HAM. [1924] S. C. 581.— SCOT. 

453 xl. A domicilod Soots- 

man died leaving a will in Scottish 
form, by which he conveyed his estate 
to Scottish trustoos, A dlreotod them 
to set aside a certain sum for the use 
of a liferentrix, A on her death to pay 
a legacy out of it to a named legatee. 
He further directed that, in the event 
of tho legatee predoceaHing the period 
of division without leaving issue, the 
legacy should bo paid to the legatee's 
" nearest heirs." The legatee pro- 
deceased the liferentrix without leaving 
issue. Both at tho date of testator's 
death A his own death lie was a 
domicilod Englishman. On tho death 
of tho liferentrix : — Held : In tho 
absence of any indication of a con- 
trary IntontJon on the purt of to«tator. 
the legatee's heirs fell to bo ascertained 
by the law of his domicil, t.e., the law 
of England. — Swirn's Trubikkh r. 
MACPUKBSO.S (1926J S. C. 983.— SCOT. 

PART VL SECT. 2, SUB-SECT. 2. 

468 vH. .J — Indian Surcession 

Act, therefore, governs tho sucoession 
to tho estates of " Chincso Buddhists," 
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whether born in China nr born in 
Burma, who wore domicilod A died in 
Burma. Even if " Cbiuese Buddhists " 
are Buddhists withlx. Burma Laws Act, 
H. 13 (1), Ctiinese customary law cannot 
bo apulhsl to tholr estates, because it 
is not Buddhist law. 'X'he law of 
Justice, equity, A good conscience 
must, therefore, be applied under 
Burma Laws Act, s. 13 (3), A Judiuu 
BucgoshIou Act should govern the 
HucoesHion to tho estates of " Chinese 
Buddhists," OR being tho law of Justice, 
equity, A good conscience, in view of 
the fact that it is the general law of 
succession in India A is tho law which 
governs the succession to tho eststes 
of all other C'hlm'so domiciled A (l>ltig 
in Burma, whose personal few Is 
Identleal with that of " Chineso 
Buddhists." -J'liA'J Tivog v Lim 
K vi.v Kavk (19.10). J. L. It. 8 Ran. 
57.— IND. 


»d. Intestate domiciled abroad leaviny 
shares in Canadum company — Issue as 
to ownership of shares — By what court 
delermined.V—ke Ek.vwick (1015), 35 
O. L. U 29 ; 9 O. W. N. 227.— CAN. 


PART VI. SECT. 2, SUB-SECT. 3. - 
D. (a). 

621 iv. .J — Be Ropeii f Bccc/j 0 , 

I1927J N. Z. L. It. 731.— N Z. 



Cases 526an-688. EnqubU and Empibe 

of such i>et8on. Testator died in France, & 
his will was proved in England. Two of the 
residuaiT legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the proper^ comprising the residue was 
in England, ^e residuary legatees were all 
Bnglii^. On a summons the domicil of 
te^tor at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled : — Held : the domicD 
being French Sc there being no sufBicient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the primd fade 
general rule ^plied, & the will must be 
construed by Srench law. — Be Ounninqton, 
Hbaunq V. Wbbb, [1924] 1 Oh. t)8 ; 93 
L. J. Ch. 96 ; 130 L. T. 308 ; 68 Sol. Jo. 118. 

628. Add, Annotation: — Aa to (1) Refd. Be 
Manners, Manners v. Manners, [1923] 1 Oh. 
220. 

635. Add. Annotation : Mentd. Be Uuxton, 
Jliivtoi) V. Huxtori. |lW:jUJ 1 (1i. 648. 

636. Add. Annotation : — Consd. Favorke v. Stein- 
kopff, [1922] 1 Oh. 174. 

648a. .] — Funds in ct. standing to the 

credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eighteen, being her full age accord- 
ing to the law of her domicil. — Be Schnappeb, 
[1928] 1 Ch. 420 ; 97 h. J. Ch. 237 ; 139 
L. T. 42 ; 72 Sol. Jo. 137. 

668a. .] — Administration, with a copy 

of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of competent jurisdiction in 
Scotland, though great doubt entertained 
aa to the correctness of the grant in Scotland. 
— In the Goods o/Hendbbson (1860), 2 Rob. 
Eccl. 144 ; 7 Notes of Oases, 378 ; 103 E. R. 
1271. 

674. Add. Annotation : — Reid. Be McLaughlin, 
[1922] P. 236. 

680a. Foreign grant ol will & unattested 

codicil — Followed.] — In the Goods of Foy 
( 1830), 2 Curt. 328 ; 168 E. R. 428. 

587a. Will made after death according to 

directions of deceased — Valid under Spanish 
law — Grant made.] — In the Goods of Osborne 
( 1855), Dea. & Sw. 4 : 26 h. T. O. 8. 128 ; I 
1 .Tur. N. S. 1220 ; 4 W. R. 164. 

687b. 8. P. In the Goods of Guttibrbz (1809), 38 ! 
L. J. P. & M. 48 ; 17 W. R. 742 ; sub nom. i 
in the Goods of Gutibres, 20 L. T. 768 ; 33 
J. P. 535. 

600. Add. Annotatioh : — Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 


Digest Supplement. 

564. Add. Aimdatione Consd. B/e Ross, Boss v. 
Waterfield (1929), 46 T. L. B. 61. Refd. 
Be Annesley, Da^dson v. Annesley, [1926] 
Ch. 692. 

694a. .] — A British bom subject, 

domiciled in Malta, having made his will in 
England, according to English law, & not 
according to the law of Mmta applicable to 
wills made in that island, the ct. refused to 
pronounce against the validity of the will, 
there being no evidence to show that the cts. 
at Malta would consider it invalid, but rather 
the contrary. — ^Fbbrb v. Fbbre (1847), 6 
Notes of Oases, 693. 

Annotation: — Oonsd. Re Hoss, Ross v. Waterfield (1929), 40 
T. L. B 61. 

616. Add. Annotation: — Ae to (2) FoUd. Be 
Ounnington, Healing v. Webb (1923), 68 
Sol. Jo. 118. 

621a. .] — Testator gave a 

share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income to M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 
children at twenty-one in equal shares. M. 
married a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion : — Held : the 
will was an effectual exercise of the power. — 
Be Strong, Strong v. Mbissnbr (1925), 96 
L. J. Oh. 22 ; 69 Sol. Jo. 693. 

626a. Over stock representing proceeds of sale of 
real estate in England — & liable to be laid out 
in purchase of land.] — ^An Englishwoman, 
domiciled in France, having a general power 
of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
England sold under the judgment in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 
in the French language gave all her pro- 
perties & chattels {tous lea biens et droits 
mohiliera) " to T. absolutely : — Held : the 
will must bo construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, & the fund being personal 
estate in form, it passed by the i^l. — Be 
Harm:a.n, Lloyd v. Tardy, [1894] 3 Ch. 
607 ; 63 L. J. Ch. 822 ; 71 L. T. 401 ; 8 R. 
649. 

Annotation : — ^Bald. Re Soliolofleld. Soholefiold v. St. John, 
Re Younx, Smith v. St. John, [1905] 2 Ch. 408. 

688. Add. Citation .*—127 L. T. 117. 


PART VI. SECT. 2. SUB-SECT. 3.>- 
D. (b). 

•m. “ Heite ” — Jn Canadian will — 
Whether adopted children included 1 — 
Whore in a will of testator domioilcd 
In British Columbia a gift of personalty 
is made to a person “ or his heirs ** & 
such person dies domiciled in a foreign 
ooiiutry before the death of testator, 
the word ** heirs ** includes an adopted 
child, whoto under the law of that 
count tin* olToct of adoption Is to 
coufci on ni\ adopted child all the rights 


Sc status of a child bom in lawful 
wedlock. — PuROEU. V. Hbndiuoks & 
MaBKB, (B.C.), [1925] 3 D. L. H. 854 ; 
[1926] 2 W. W. R. 089.— CAN. 


PART VI. SECT. 2, SUB-SECT. 4.— 
A. (0). 

s. Orant to cUiorney of execrUrix .] — 
Where a testator domiciled in Quebec 
made an ** authentic will *' under the 
law of that proTiuce & the sole execu' 
trlx resided therein & the attorney 
appointed by her filed a duly authentf- 


oated copy of said will with the Surro- 
gate ot. in Saskatchewan letters of 
administration with the will annexed 
were granted to him for the use Sc 
benefit of the executrix Sc until she 
should duly apply tor Sc obtain probate. 
— Re PomiBR Estate (Saak.), [1929] 4 
D. L. B. 1080; 1 W. W. K. 904.— 
CAN. 

PART VI. SECT. 3. 

636 iv. .] — Re BtnucE 

Estate (Saak.), p. 366, ante. — CAN. 
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VoL 3X-~OGiifiiot ol Laws. Cases 689--6S0a. 


Part VII. — Contracts. 


sse. To the cross-reference before this case add 
“ No. 1081a.»* 

689a. •] — was received by delta., a 

British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
ol God, or from causes of any kind beyond the 
carrier's control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under tlw clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of pltf.'s hands was injured by 
reason of the negligence of defta.' servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract : — Held : the language of the contract 
showed that it was the intention of the parties 
that it shotild be wholly governed by English 
law ; the clause relieving defta. from liability 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
A enforceable, by English law, but, applying 
the ejitadem generis rule, the clause did not 
absolve defta. from liability for pltf.'s injury. 
— JOITEB V. OOBANIO STEAM NAVIGATION Oo. , 

I/TD., [1924] 2 K. B. 730 ; 93 L, J. K. B. 1053 ; 
132 L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. 0. 432. 

640. Add. Annotation Apld. Pass V. British 
Tobacco Co. (Australia) (1026), 42 T. L. H. 
771. 

640a. Agreement for contract to be subject to 
foreign law — Contract cancelled by decree ol 
foreign Government.] — In May, 1008, pltf. 
took out a 20 year endowment life insurance 
policy with defts. for 10,000 roubles payable 
at defts.’ office in St. Petersburgh, A by the 
terms of the policy all premiums were to bo 
paid in Russia. Pltf. paid all the premiums 
in Russia down to 1017, & then in London 
down to 1019. By the terms of an Imperial 
Decree of the Russian Empire, dated July 7, 
1880, which were incorporated in the policy, 
it was provided [inter alia) that all disputes 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts. of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1918, insurance in all its forms 
was declared a State monopoly, in Nov. 
1910, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
A all existing contracts were annulled. In 


those circumstances pltf., who was prevented 
by the above decrees of 1918 & 1910 trom 
suing on the poUoy in Russia, brought an 
action in England for a declaration that 
defts. were liable to him under the policy : — 
Held: the proper law of the contract was, 
according to the policy rules, the law ot 
Russia, & the effect ot the Cancellation 
Decree of Nov. 1019, was thal» the oontraet, 
if in fact there was any contractual nexus 
left in existence between the parties after 
the Monopolisation Deciue of 1918 came into 
force, was annulled, & pltf. could not recover 
on it. — ^Pbbky V. Equitable Life Assurance 
SociESTT OF U.S.A. (1029), 45 T. L. R. 46S. 

641. Add. Annotations As to (2) Refd. N. V. 
Kwik Uoo Tong llandel Maatschappij v. 
Finlay, [I927J A. 0. 601. Generally, Mentd. 
Matthey v. Curling, [1922] 2 A. O. 180. 

643, Add Annotations : — ^Refd. .lones v. Ocoanie 
Steam Navigation Oo., [1921] 2 K. B. 730; 
N. V. Kwik lino Tong llandel Maatschappij 
w. Fmlay, [19271 A. C. 60 1. Mentd. Sana(*rson 
V. Armour (1022), 91 L. .1. P. O. 167. 

644. Add. Annotation : — As to (2) Refd. Cayzer, 
Jrvmo 0 . Board of Trade (1926), 95 L. J. K. 13. 
1051. 

645a. .] — Tlio master of a Nortli Crerm/in ship, 

lying at Constantinople, entered into a 
charborparty with Nortli fiermau subjects, 
ihoro resident, to carry a cargo to a port m 
the United Kingdom or on the continent, 
to bo delivered to English consignees. The 
chartorparty & the bill of lading given under 
it were in the English language, & it was 
stipulated that the snip should call at one of 
three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an Jilnglish port to discharge ; — 
Held : as the intention of the parties as tf> 
what law sliould govern was to bo gathered 
from the cirrumstances of the case, as the 
giving of the ordero fixed the seat of the con- 
tract m England, the law of England applied. 
— ^Thb WiLnEf.M WciiMioT (1871), 25 U. T. 
34 ; 1 Asp. M. L. C. 82. 

AnnotatxtmK — Refd. The Hati Koman (1872), h II. .‘1 A. Sc E. 

'>8,1 , The l>anuel>ii»g (1871), 81 L. T. 70». 

646* Add. Annotations: — Apld. Jones v. Oceanic 
Bteam Navigation Oo., [1024] 2 K. B. 730. 
Refd. N. V. Kwik IXoo Tong Handel 
Maatschappij v. Finlay, [1927] A. O. 604. 

(o) Application of Lex loci solutionis (Vol. XI., 
p. 302). 

650a. Contract by State — Loan.] — When the GovL 
of a State contracts a loan in another country, 
the contract is governed by the law of the 
State whoso Oovt. contracts the loan, & nob 
by the law of the country in which the con- 
tract is made. — Smith v. Wluuklin (1809), 
L. R. 8 Eq. 198 ; 38 L. J. Ch. 461; 20 1j. T. 
724 ; 17 W. K. 904. 

AnnoltjUwn .-—Refd. Goodwin v RdbailH 0870), J App. Cm. 

476. 


PART Vll. SECT. 2. SUB-SECT. 1.— 
B. (b). 

662 vi. Assessment of damages,] 

— Damages recoveiable in an action for 
breach of contract made abroad will bo 
determined by the proper law of the 
contract, that is to say, the law which 


the parties intended should govern tholr 
rights & liabilities.— D OUST c. Livkh- 
LKT. [19241 2 D. L. U. 1002 , 1 

2 W. W. k 443 : 34 B. . 

affd., [1926J 1 D. L. R. 159.- CAN. 


652 vll. • 


-.^.-'LOOAB Sc Co. 


, MovrxoKSurpJLV Co., [1924] 4 D. L H 
1 870 -CAN. 

1 in. Offer made dr accepted hi/ 
0(flrenica by law of eountry of of f not f 
Jlh \t HEWFiX/UHMUJJitv «A\ IH( III 
<1928), Q. 11. 45 K. U 20 CAN. 
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Cases €58a— 705a. English and Empire Digest Supplement, 


Before 669 add aa follows : — 

658a. General rule.] — Where a contract made in 
one country is to be performed in anoti^r, the 
law govenitog the contract is the law of the 
country where the performance is to take place. 

A contract for the sale of goods, mMe in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser : — Held : as from 
the moment of such delivery, the vendor 
had no further control over the goods, dc had 
parted with their possession of & property 
in them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar. — ^Benaim & Co. v. 
Debono, [1924] A. 0. 614 ; 93 L. J. P. C. 
133 ; 131 L. T. 1, P. 0. 

664. Add. Annotation : — Refd. Kepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 069. 

668. Add. Annotations: — Refd. Kepublica de 
Guatemala V. Nunez, [1927] 1 K. B. 069; JKc 
Visser, IJoUand v. Drukker, [1928] Oh. 877. 

669. Add. Annotation : — Refd. Kepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 069. 

670. Add, Annotations : — Consd. Kepublica de 
Guatemala v. Nunez, [1927] 1 H. B. 009. 
Refd. lie Visser, Holland v. Drukker, [1928] 
Ch. 877. 

672. Add. Annotation: — Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

676. Add. Annotation Russian Com* 

mercial & Industrial Bank v. Oomptoir 
D’Escompte do Muihouse, [1923] 2 K. B. 
630. 

683. Add, Annotation : — ^Refd. The Colorado, [1923] 
P. 102. 

688. Add. Annotations : — ^Refd. Benaim v. Debono, 
[1924] A. C. 614. Mentd. Matthey v. Curling, 
[1922] 2 A. 0. 180. 

690. Add. Annotations : — Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kiii*8cll 
V. Timber Operators & Contractors (1920), 
96 L. J. K. B. 509. Consd. Foster v. Driscoll, 
Lindsfiy v. Attlicld, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. Refd. Equitable Trust 
(’o. ol New York y. Jlendei*soii (1930), 47 
T. L. K. 90. 

703a. Policy effected In England by 

foreigner — With foreign company through 
English office.] — Pltf. co. was incorporated 
by special Act of the Legislature of New 
York, Ai had its central office A the bulk of 
its assets in New York. The co. had a 
branch in London A in most of the capitals 


of Europe, the branch in Paris being its head 
office for Europe. The general manager of 
the Ixindon branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president A secretary 
of the co. A countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
payable either at the central office in New 
York or at the office where the insurance was 
payable, A proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law : — Held : 
it was permissible A necessary to look at 
the terms of the contracts A to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable. — 
New York Life Insurance Co. v. Public 
Trustee, [1924] 2 Ch. 101 ; 03 L. J. Ch. 
440 ; 131 L. T. 438 ; 40 T. L. R. 430 ; 68 Sol. 
Jo. 477, 0. A. 

Annotatiorui ‘ — ^Refd. Swedish Cectral R 7 . r. Thompson, 
[19211 2 EC. B. 255; Kepublica do Guatemala r. Nunez, 
[1927J 1 K. B. 069. 

705. Add. Annotation: — As to (1) Refd. The 
Colorado, [1923] P. 102. 

706a. Insurance against loss by forged document — 
Governed by English law — Insurance in 
London— Business carried on in New York.] — 

l^ltfs., who carried 011 bti.siness in Now Y^'ork, 
took out a policy of insurance in London 
against loss which they might incur by having 
acted upon any document which might prove 
‘ * to liave been forged. ’ ’ During the ciin*ency 
of tlio policy pltfs. were induced to lend 
money to a llrm liy a document containing a 
false statement of the llrm’s assets A liabili- 
ties. Before the whole of tlie loan had lieen 
repaid the Jirra became bkpt., A the pltfs. 
sued an underwriter on the policy. By the 
law of the State* of New York forgery includes 
a false stat(*ment of linancial condition.” 
A member of the lirm liati since been con- 


victed in New Y^ork of forgery. Pltfs. con- 
tended that tiie word ‘‘ forged ” m the 


policy must be construed by the law of New 
York w'here the loss occurred, A that there- 


fore it was immaterial if the document was 


not a forgery according to English law : — 
Held : even if the document was a foiged 
document according to the law of New Y'ork 
the word ‘‘ forged ” was used in the policy 
merely to describe an existmg state of fact 
A not as a term of art to be construed accord- 


PART Vll. SECT. 2. SUB-SECT. 1.— 
B. ( 0 ). 

m. Road now '* 658a i.” ' 


PART VII. SECT. 2, SUB-SECT. 4.— A. 

BO. Jurisdiction of court to enforce — 
CoTitract to be performed abroad — 
Biftndanis resident ivWnn jurisduiion.] 
— Whoro doftfl. Jii a suit reside In this 
oouulrv & the principal ofiloe of pltfs. 
is in l.uRinnd. k a contraot is entered 
into there between the parties which is 
to bo executed in New York, a suit in 
respect thereof may be instituted in 
tide Province. — Dikkot Cauls Co. v. 
Dominion Tki.rukacii Co. (1881), 28 
Gr. 618 ; (1883) 8 A. K. 416.— CAN. 


PART VII. SECT. 2, SUB-SECT. 4.— 

B. (b). 

f i. Incorporation of 

Harter Act.] — Pltf. controcted with 
deft, ship for the carriaRO of a ootro 
of wheat from Biillalo to Montroal. 
Pltf. was an American, the ship was an 
American ship, be the eonti'aot was 
made in the Ihdted States. Deft, 
alleged that the contract or bill of 
ladiuR was issued subject to the 
Harter Act, the terms &; conditions of 
which applied to A formed part of such 
contract, while pltf. alleged that aa 
this Act waa not referred to or made 
part of the contract it did not apply : — 
Iltld : the obligations of iho parties 
nuder this contract wcn> governed b> 
the laws of the Ignited States. Under 
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the laws of the United States the 
Harter Act did not need to be referred 
to in the bill of lading to become bind- 
ing on the parties, & said Act was to bo 
applied iu this case. — J. KicnAKUSON 
A So.NS, Lti>. r. SS. Burunuton 
(Due. Adm.). [1929] Ex. C. R. 186.— 
CAN. 

PART VII. SECT. 2. SUB-SECT. 4.— 
B. (0). 

701 i. Marine polxcu — Governed by 
lex loci contractus .] — Pattebson i>. 
Continental Insurance Co. (1859), 
18 U. C. R. 9.— CAN. 

703 li. .] — lie Hewitt A 

Hewitt (Ont.) (1918), 14 O. W. N. 
300 ; 43 D. L. R. 710.— CAN. 



VoL XL — Coniliot of Laws. Cases 705a~-757. 


ing to the law of the place where the loss 
happened, & accordingly the action failed. — 
Equitable Trust Co. op New York v, 
Henderson (1930), 47 T. L. B. 90. 

709. Add. Annotation: — Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

700a. Contract canceUed by decree of foreign 

Government.] — Perry v. Equitable Life 
Assurance Society op U.S.A., No. C40a, 
ante. 

711. Add. Annotation :—Aa to (1) Refd. The 
Colorado, [1923] P. 102. 

716. Citations : — ^For “ 6 De Q. M. & O. 604 ” 
read “ 1 He G. M. & G. 604.” 

Add. Anrwiaiions: — ^Mentd. Lord Stratlicona 

S. S. Co. V. Dominion Coal Co. (1925), 42 

T. L. R. 86; Rely-A-Boll Burglar & Fire 
Alarm Co. v. Eislcr, [1926] Oh. 609 : Re Wait, 
[1927] 1 Ch. 606. 

719. Add. Annotation : — Refd. The Colorado, 
[1923] P. 102. 

721. Add. Annotation : — Gencralhu Mentd. Noar 
East Relief v. King, tMiasseur & Co., 119301 
2 K. B. 40. 

730. Add. Annotation : — Dlstd. FosU'i- v. Drisct)!!, 
Lindsay v. AtUield, Lindsay v. Driscoll, 1 1929] 
1 K. B. 470. 

732. Add. AnnoUition : — Dlstd. Poster v. Driscoll, 
Lindsay v. AtUicld, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

732a. Goods to be smuggled Into foreign 

country — Not enforceable in England.] — F., a 
linaucier, L., a distiller, D. & Al., a firm of 
shipbrokt'rs, A one A. were minded to load 


interest) for the purchase of the steamer, the 
loau to bo secured by a lirst mtgo. on the 
steamer. P. agreed to lend D. & AI. :C1,000 
at 40 per cent, per annum interest to bo 
secured by a second mtge. on the stoamor. 
D. tVe M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation & £2,500 against marine risks 
tSu deliver to L. cover notes for £1,600 & £1,000 
&; to F. a cover note for £1,000. F. & L. 
agreed Jointly to underwrite the insiu’anoo 
for £1,000 against couliscation at a figure U» 
be agreed in tlio event of the ordinary market 
rate exceeding thirty guineas per cent. D. 
& M. agreed U) ])rovide £1,600, the estimated 
balance required for the equipment of the 
steamer for the voyage : —//cld ; the object 
to be att/ained by tins agreeintmt b«‘iug a 
breach of intermit iunal comity, the agree- 
ment WHS contrary to public policy & void. - 
Foster v. Dhihcolt., Lindhav r. ArmiJLii, 
Lindsay v. Duisooll, [1929] 1 K. U. 470 ; im 
Ti. J. K. B. 282 ; 110 L. T. 479 ; 45 T. L. R. 
lvS5, C. A. 

733. Add. Annotation: -Dlstd. Foster r. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[ I929i I K. R. 170. 

740. Add. Annotation: -/t.s to (2) Refd. Em- 
phkyers’ Liability Assec. v. Sedgwick (Villins 
(1926), 95 L. J. K. B. 1015. 

748. Add. Annotations : — As /<> (1 ) Refd. Jebara v. 
Ottoman Bank, [1927 1 2 K. B. 254. (Jcncrallyt 
Mentd. I^irnonga r. Hoc. Fran(;o Amerlcaine 
Dcs Phosphates do Medulla (1623), 92 
L. J. K. B. 455. 


a ship with a cargo of whisky to bo carried 
across the Atlantic tSc sold in the U.S. or at 
some iioint from which it <-oul<l easily bo 
smuggled into the U.S., in violation of the 
laws of that country, J). M. entered into 
a contract to buy a steamer for £2,565 ; R 
advancc<i £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F., L. & D. tS: M., whereby L. 
agreed to sell to D. & M. 7,500 cases of whisky ! 
at 27.S. Od. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. U. & AI. wore to take, 
ilelivery on board a vessel of a regular lino 
of hteamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., Ac a second bill for £1,812 
accepted by A. Ac D. Ac M., both bills to be 
payable ninety days from Nov. 26, Ac to be 
drawn Ac accepted on Oct. 2{), Ac handed L. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. L. agreed to lend 
D. Ac Al. £2,500 (£1,000 at 8 per cent, per 
annum Ac £1,500 at 40 per cent, per annum 


750. Add. Annotations : - Apld. Hoc. Anon, des 
Grands EtablisseinentH de 'fouquet Paris* 
Plage V. Baumgart (1927), 96 Ji. J. K. B. 
789. Refd. ('arltou ilall Oluh v. Laurence, 
11929] 2 K. H. 153. 

762. Add. Annotations : — Apld. Hoc. Anon, des 
Grands J!ltabIi8.semonta de Touqu(*t Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 
789. Refd. (Jarlton Ilall Club v. Ltiurunco, 
[1929] 2 K. B. 153. 

752a. .] —Where money is 

lent in a foreign country for the piirpoBos of 
gaming Ac gaming in ileit country is not 
illegal, Ac cheques payable in England are 
given for the money lent, i)Ibf. can ignore the 
security Ac sue as for money lent to deft. — 
Society Anon\mb des Grands Etablissb- 
MENT9 DR ToUQUKT PAUIS-PlAOE V. BaUM- 
OART (1927), 96 L. .r. K. B. 789 ; 136 L. T. 
799 ; 43 T. L. R. 278. 

Annotatwn: — COQSd. Carlton Rail Club v. Laurouoe, [1929J 
2 K. «. 103. 

767. Add. Annotation: — As to (1) Apld. Hwiss 
Bank Corpn. v. Boohmische Industrial Bank, 
[1923] 1 K. B. 673. 


PART VII. SECT. 2, SUB-SECT. 6.— D. 

*p. Contract to indemnify bail .] — 
Where a contract of indemnity asainst 
loss with robpect to bail swi-u in pro- 
oeedlngti in a ct. of a foreign country, 
is lawful under the law of that country 
the contract. & the security, if any, 
given “ in implement of the contract,” 
can be enforced In Canada, even though 
the contract was executed in Canada 
& said security is a mtge. on Cana- 
dian land. — Nation Al. StnuETT Co. v. 
Labsen (B. C.). [1929 j 4 D. L. B. 918 ; 


3 W. W. B, 299 ; revy., (1929 J 3 D. L. It. 
79 ; 2 W. W. B. 152.— CAN. 


PART VII. SECT. 2, SUB-SECT. 8. 

758 i. By act of parties — Payment — 
Jn what currencp.l-— E hmka e. Borpeb 
UrriES iMraovEMENT Co. (J922>, 52 
O. L. R. 193.— CAN. 


768 ii. .] — M’v Eiw V. 

Union Natukal Gas Co. (1922), 63 
O. L. R. 88.— CAN. 


758 ill. .] -Wljtro a 

payment originating In onci rounfry In 
to be made in aiiotiicr count ly. the 
currency donouiiimHon Hpicjllcd it) the 
same in both count ri<*H, the ruin is that 
the payment inubt be made in the 
currency of the count ly whore the 
money is payabh*, unlesa by express 
toruib ornccetiBury iiiJiibctttlou payment 
In borne other ('urrency ih required. — 
Himmh V. CiiauNJiNKOFti', [1022] 1 
W. W. U. 907 ; 02 D. L. R. 703 ; 15 
Bask. L. It. 185.— CAN. 
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Cases 777-~827« 


English and Empibe Digest Supplement, 


Part VIII. — Torts. 


777. Add. Annotation: — Refd. Isaacs v. Cook, 
[1926] 2 K. B. 391. 

781. Add. Annotation : — Mentd. Tallack v. Tal- 
lack 8c Broekema, [1927] P. 211. 

788. Add. Annoiaiiona : — Oenerallyt Mentd. Mc- 
Millan V. Canadian Northern By., [1923] 
A. C. 120 ; Walpole v. Canadian Northern 
By., [1923] A. C. 113. 


788. Add. Citation : — sub nom. Badtolph v. Bam- 
FEILD, Cos. temp. Finch, 186. 

789. Add. Annotation: — Refd. The Fagernes, 
[1927] P. 311. 

796. Add. Annotation: — As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1926] 1 K. B. 271. 


Part IX.- 

800. Add. Amto/af io9is :—C0BSd, Nacliim&on v. 
Nachimson, [1I).30I P. 217. Refd. Apted v. 
Aptcd & BliKs (10:i0), 143 L. T. 353. 

801. Add. Annoialunis : — Expld. & Distd. Nachim- 
Hon V. Nacluiiiw.n, ll»3()l P. 217. Refd. 

AiJiod Ac Bliss (1930), U3 h. T. 353. 

802. Add. Annotations: — Refd. B. v. Moscovitch 
(1927), 44 T. L. B. 4; Spivack v. Spivack 
(1930), 99 L. .T. P. 52. Mentd. B. d. Mosco- 

’ vjich (1927), 138 L. T. 183. 

808. Add, Annotation Consd. Nachimson v. 
Nachirnson, [1930] P. 217. 

808a. Facilities for dissolution under 

local law immaterial.] — Marriaj?^ is a volun- 
tary union for life of one man *v one woman 
to the exclusion of all others, & where a 
marriage in a foreign country complies with 
those requirem(‘nts it is immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the will of 
either party with merely formal conditions 
of oilicial I'egistration. 

A man & a woman, both domiciled 
Russians, <'nt€*rod in Russia into a contract 
accepted by the local law as one of marriage. 
The marriage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the jiarties, with merely formal 
conditions of oilicial registration : — Held : 


-Marriage. 

on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to English law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above. — Nachim- 
RON V. Nachimson, [1930] P. 217 ; 99 L. J. P. 
104 ; 143 L. T. 264 ; 94 J. P. 211 ; 46 
T. L. B. 444 ; 71 Sol. Jo. 370 ; 28 L. G. R. 
617, C. A. 

AnnotaHons : — ^Befd. Gotillfte v. Edelston, [1930] 2 K. B. 
378 ; Spivack v. Spivack (1930), 99 L. J. P. 52. 

806. Add. Annotaiton : — As to (3) Refd. Mitford 
V. Mitford, [1923] P. 130 ; Nachimson v. 
Nachimson, [1930] P. 217. 

814. Add. Annotation .'—As to (2) Refd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Oh. 259. 

817. Add. Annotation : — ^Refd. Berthiaume v. 

Dastous (1929), 46 T. L. R. 607. 

821. Add, Annoiaiiona : — Refd. Papadopoulos v, 
Papadopoulos (1929), 46 T. L. K. 44. Mentd. 
Re Wombwell’s Settlt., Gierke v. Menzies, 
[1922] 2 Oh. 298. 

827. Add. Annoiaiiona: — Aa to (1) Refd. Papado- 
poiiloB V. Papadopoulos (1929), 46 T. L. B. 44. 
Aa to (2) Refd. Mitford v. Mitford, [1923] P. 
130. 


PART VIII. SECT. 1. 

775 ,ii. .l-Appol- 

lant, resident In Ontario, In the eonrso 
of his employ ment was injured in Uiat 
uroviuoe nwintr to the noKligeiioe of a 
follow Horvuut. lie sued for damages 
In Saskatchewan, in which province 
common employment was not a dc> 
fence, although a defenou to an action 
In Ontario IJeid : the action could 
not bo maintained. — McMillan v. 
OANiDIAN Nortiirrn Ry. Co., [1923] 
A. C. 120 ; 92 L. J. P. C. 44 ; 128 
L. T. 293 ; 39 T. L. 11. 14.— CAN. 

776 xUi. An an- 

plication under K. B. Aot, 1920 
(Sask.), for leave to bring an action 
for damages for personal Injuries In- 
onrred in the province of Alberta in 
the course of pltf.’s employment was 
refused, on the ground that tho acts 
complained of were not** unjustihablc "* 
according to Alberta law, & os 
uHsciithil condition to found the 
action was not fulflilod. — WARD v. 
British Ami rican Oil Co., Ltd., 
[1923] 1 W. W. R. 1240; 16 Sask. 
L. R. 026 - CAN 

775 xiv. ■ — .] — O’Con- 

nor V. WiuT, Boyp V. Wray, [1929] 2 
D. L. R. 24 ; 46 Quo. K. B. 199.— 

CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 

780 1. Trespass to person — Damages 
— Oranhng of compensation entrusted 
to special trUninal %n country icherc tort 
commUUd.}— Since in B. C. the board 
appointed under Workmen’s Com- 
pensation Act hat. exclusive junsdlctiun 
in matters of compensation In lieu of 
all rights of action of a workman or 
his dependents against his employer 
(or any accident arising out of & in ilio 
course of his employment, no action 
can lie In Saskatohewan on behalf of a 
widow & child of a workman for his 
death while doimcUed In B. C. — W’al- 
pouc V. Canadian Northern Ry. Co., 
[1923] A. C. 113 : 92 L J. P. C. .39 ; 
128 L. T. 289 : 39 T. L. R. 16.— CAN. 


b. For “ Trespass — NegUgenoe — . 
Common employment — Lex loci actus *' 
read ** Neghgence — Common em- 

ployment — Lex loot actus.** 

I. After this case add ** Sec, also. 
No. 778 xii., ante.’* 


PART IX. SECT. 1, SUB-SECT. 1. 

811 i. JUamage solemnised ac- 

cording to law of state .] — If a person 
domioiled In a country whose laws 
permit polygamous marriages is. in 
accordance with its laws, married there 
to two wives, clUsous of that country, 
& dies while still domioiled there though 
temporarily leeidlng in B. C., the status 

450 


of the wives will be recognised by tho 
cts. of B. C. for the purpose of fixing 
the succession duty payable on 
movable property in B. C. going under 
docuasod’s will to each of the vnves, — 
Yew V. A.-Q. for British Columbia, 
[1924] 1 D. L. R. 1166; 1 W. W. R. 
763 ; 38 B. C. R. 109; revsg. S. C. 
sub nom. Re Lee Cueonu, [1923] 1 
W.W. R. 867.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— B. 


814 UL .] — Fapard V. Bbaupre 

(1927), Q. R. 66 S. C. 24.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— C. 

827 11. .1— In 1911 H., domioiled 

in the Transvaal, married his deceased 
wife’s Bister, W., who was domioiled 
in Natal. By the common law pre- 
vailing in T. at the time, marriage 
between a man & his deceased wife's 
abler was prohibited. In N. such a 
marriage was permitted by statute : — 
Veld: the marriage was valid inas- 
much as the domloU of W. was in N. 
& the mamage was celebrated in N.. 
& the N. ots. would not regard the 
validity of the marrikM as af^ted by 
an Inoapaoltv imposod by the law of 
the husband s domicil not recognised 
by the law of N. — Friedman v. Fried 
MAN’S Executors (1928), 43 N. L. R. 
269.— S. AF. 



VoL XL~>Cloiifliot ol Laws. Gases 828a— 885. 


828 a. •] — ^Papapopoulos v. 

Papadopoulos, No. 94fta, post. 

Add. Annotatuma : ^netd. Republica de 
Gaatemala v, Nunez, [1927] 1 K. B. 669; 
Sloggette.Sloggett, [1928] P. 148 ; NacJumson 
V. Nachimson, [1930] P. 217. 


885a. .]— If there is one question better settled 

, than any other in international law, it is that as 
regards marriage— putting aside the question 
of capacity — locus rerjit actum. If a miuriage 
is good by the laws of the country whei'c it is 
effected, it is good aU the world over, no 
matter whether the proceeding or cei*omony 
which constituted marriage according to the 
law of the place would or would not constitute 
marriage m the country of the domicil of one 
or other of the spouses. If the so-called 
mamage is no marriage m the place where 
it is celebrated, there is no marriage any- 
where, although the ceremony or proceeding 
if conducted in the place of tlie parties’ 
domicil would be considered a good marriage 
{per Our.). — BEiiTraAUAiE v. Da&tous, 1 hkioi 
A. C. 79 ; 90 L. J. P. 0. 06 ; 142 L. T. 51, 
P. 0. 

Annotatum: — Consd. Naohlmson v. Naebimson, [1930} P. 

217. 


886. Add. Annotaiiona : — ^FoUd. Mitford v. Mitford, 
[1923] P. 130. Consd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 


[1927] A. 0. 641 ; Berthiaume t>. Dastous 
(1929), 45 T. L. R. 607. 

840. Add. Annotation ; — to (2) Refd. Buerger v* 
New York Life Assce. (1927), 00 L. J. K. B- 
930. 

853. Add. A?inofaiions : — ^Refd. Buerger v. New 
York Life Assce. (1927), 06 L. J. K. B. 030. 
Mentd. Pertak Petroleum Maatsobappij v. 
Been, [1924] 1 K. B. Ill; R. v. Moscovitch 
(1927), ISS L. T. 183. Mentd. The ('r«.\teth 
Hall, The Celtic, |1930| 1'. 197. 

858a. Marriage of Roman Catholics In 

India — Within prohibited degree — Indian 
statutes Inapplicable.] 'LVo Ihiiish Uoinan 
Caihohcb assumed to he domu lU'd m India 
went through a ci'remony ol marriag**, though 
they were w'ltliiu the ]>rohihiled degriMN i»f 
consanguinity accoidmg to Kinghsh law, hut 
a dispensation had been obtam<‘d from the 
local Roman Catholic ecclesiastical authori- 
ties for the couple to contract the marruigo 
notw'ithslamlmg : - /IcW ; then* was no 
sanction in the Indian statuU'S iidating to 
the iiiairinge of Christians in India for ihitisli 
Itomaii Catholics to enter into a valid union, 
the marriage was d«*( lared null void. — 
Pi:vi. a. Pkai. (1930), 113 L. T. 768; 46 
T. L. R. 615; 71 Hoi. .)o. 612. 

860. Add. A nnotation : — Refd. Berthiaume v, 
Dastous (1929), 45 T. L. R. 607. 


Part X. — Divorce and other Matrimonial Causes. 


861a. Marriage in Turkey before Treaty 

of Lausanne.] — ^Martin v. Mamin & May 
(1928), 72 Sol. Jo. 612. 

861b. .J— Doust V. Douvr (1929), 

ids L. T. Jo. 113. I 

868. Add. Annotation:- Apld. Matthews v. 
Matthews (1930), 99 L. J, P. 143. | 

878a. .] — The jurisdiction in divorce is limited 

to England & Wales & depends upon domicil 
there, & it does not necessarily confer any 
authority over the property of a person domi- 
ciled in a foreign country. - Tallack v. i 
Tallack & Broekbma, [1927] P. 211 ; 96 1 


L. J. P. 117 ; 387 L. T. 487 ; 43 T. L. li. 
467 ; 71 Sol. Jo. 521. 

Annotation: -Mentd. Hbottrn r. Hboarn (U).»U), 143 JL. T. 
772. 

Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 191.]— -S'cc llrsuANi) At Wife, No. 
5542a, post 

878. Add. Annotation :— Mentd. Rudd v. Rudd, 
[1924] P. 72. 

884. Add. Annotation :—Jcietd. A.-O. for Alberta 
V. Cook, 11920] A. C. 441. 

885. Add. 4nnotations : — Consd. A.-O. for Alberta 
V. Cook, [1926] A. C. 444; Salvesen (or von 


PART X. SECT. 1. SUB-SECT. 1. 

M. To make order for custody of 
chtiarenr-Children Ivmng vnth mottier 
ouMde prmwa. ]—K:ili»atiuok v. Kil- 
PATWOK (B. 0.), 11929] 3 W. W. R. 
463.— CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (A). 


b i. .\— field • It Is the duty of 

the district Judge, when a petition for 
lUMo iiitJnn of marriage comes before 
him, to satisfy himself that the parties 
to the marriage were domiciled in India 
at the time when the petition was 
presented & to see that the petition 
tteelf oon tAina a declaration to that 
effect ; & before hearing the irolt, to 
' the parties are In 
in India.— M ukpht v. 
MURPHY (1929), I. L. R. 10 Lah. 607.— 
IND. 


satisfy himself 
fact domiciled 


I, u, Under Indian JHporoe 

(Amendment) Act, 1926.}— Under Indian 
Sc CJolonial Divorce Jurisdiction Acts, 
8. I (1), Sc Indian Divorce Act, 1869, 
s. S. the High Ct has juris^on to 
grant a decree for dissolntton of a 
maRiago; the words in sect. 1 (1) (a) 


of the Act ot 192C are inli'ndod to moan 
that the gromidfl on whkh a deem 
fur the disHolntion of the muiiiag(‘ 
of British subjects domieilod bi Jtngland 
may be granted by a High Ct. m India 
sball bo those on whioh such a deerra 
might be granted by the Divorce Ct in 
England according to tbe law fur the 
Ume being in force In Engliud, ic 
according to Supreme Ot. of Judlc ature 
(Consolidation) Act, 192.'5, s. 170.- 
Barv^uu) V. Barnard (1928), 1. L. R. 
66 Calc. 89.— IND. 

b ifi. .] — wife cannot have a 

domioil distinct from that of her 
husband, while they continue niarrle<l, 
even though tbe wife has left liim for 
cause or the basbond has deserted her ; 
Sc. m order to give the ct. juilsdiftlon 
to decree a divorce, it must be estab- 
lished that the husband was domicilud 
within tbe province at the conimenoc- 
ment of the proceedings — Ifni rv v. 

D. L. U 649 ; 


Brbrn (Man. 
2 W. W. R. i 


bK. .} — Act 25 of 1926 prevents 

any decree of dissolution of a mar lage 
except wbaro the parties aio dumk lied 
in India. — B onbikm v. Ka Tkoumon 
( 1929). I. L. R. 57 Calc. 1159 —IND. 
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878 i. — - - - Indwn mar* 

riaue ] Petition by tne wife for dls« 
boluLlun of marriage. Tbu husband 
was a subjec t of the TJ.B.A & domiciled 
in that country; tbe marriage was 
culobialed & both jiaxUes I'esided in 
India until Jan. 1923, when the hus- 
band left tor Am<irtcu where bo 
loraainod. Adultery & cruelty won) 
cummitted within the JuriMlidion of 
the ct. Huffleient to ontitio petitiouer 
to u (lor lie nUi. Held the ct bod 
jurlsdlcilou to pass the decf/e.— 
MiLLhll V, MjUKU (1921), I L. It. 52 
Calc. 566.- IND. 

879 iv. — ' I I'he 

domicil of till) munliMl p<ilf at the t^e 
when the yuebtlon of (li\ot<t urises 
is the tost of juilHfJldJou to dissolve 
their maniagt, tk the M. of the 6^ 
/lie existing doniMI has Jurisdiction 
over piiNoub originally domiciled in 
another (ountry to undo a marriage 
Holeiiujlsfd in that other country; 
Sc bW( U a (Itvufco will be recognised bv 
the c ts of Ontario, even If granted for 
a caiiKC which would not be sultUIcnt 
to obtain a divorce in Ontario.— 
CllOMAKTY V. CitUMAUTT (1917). 38 
0. L. a. 481 ; 83 D. L. R. 151 - CAN. 



Cittes 886— 918a. English and Empike Digest Supplement. 


Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641 ; Inverclyde v. Inverclyde 
(1030), 74 Sol. Jo. 803. Refd. Graham r. 
Graham (1923), 128 L. T. 639 ; Eustace v. 
Eustace [1924] P. 45 ; Kudd v. Budd, [1924] 
P. 72 ; ySasson v. Sasson, [1924] A. 0. 1007. 

891. Add. Annotation : — Mentd. Bosworthick v. 
Bosworlhick, [1927] P. 64. 

804. Add. Annotations Graham v. 

Graham, [1923] P. 31 ; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1027] A. C. 641 Refd. Mitford v. Mitford, 
[1923] P. 130. 

‘804a. .] — (1) The competent jurisdiction to 

dissolve a marriage is that of the husband's 
domicil & deft, must be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil dot's not become estopped from 
alleging another domic.il after acquiring it, 
& the wift' so deserted is not thereby entitled 
to determine the forutn of her proceedings 
for tlisHolution. A decree of judicial separa- 
tion l)y reason of a matrimonial offence of the 
liusband does not as from its date fix matri- 
monial domicil or render it incapable of 
alteration without the consent of the wife. — 
1-1..V. II., [1928] P. 206; 07 L. J. P. 116; 
1.30 L. T. 412 ; 41 T. 1j. R. 711 ; 72 Sol. Jo. 
598; snbsvqucnt prorrrd'nxfs : su > nom. 

V. IIOUN (1029), 112 Ji. T. 03. 

895. Add. Annoiaiiona : — As to (1 ) Refd. Graham 
V. Graham, [1923] P. 31 ; Eustace v. Eustace, 
[1924] P. 45. OnieraHy, Mentd. A.-G. for 
Alberta v. Cook (1026), 134 L. T. 717. 

800a. .] — A decree for judicial 

separation made under Matrimonial Causes 
Act, 1857 (c. 75), s, 16, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce ih a ct. other than that of the hus- 
band’s domicil. The effect of sects. 25 & 26 
of the above Act upon the legal relationship 
of the spouses after a decree for judicied 


separation is confined within the precise 
terms of those sects. — ^A.-G. for Alberta v. 
OooK, [1926] A. 0. 444 ; 95 L. J. P. 0. 102 ; 
134 L. T. 717 ; 42 T. L. B. 317, P, 0. 

Annotaiiom : — Consd. Salvesen (or von Loransr) v. Austiim 
Propertr Administrator, [1927] A. C. G41. Refd. H. v. II., 
[1928] P. 206. 

g99b. Subsequent change of domicil 

by husband.] — ^H. v. H., No. 894a, ante. • 

908a. .] — (1) The burden of 

proving a change of the domicil of origin 
IS strongly on those alleging it. 

(2) In this case reap, bad not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. 

(4) Sernble : even if resp. has now acquired 
an American domicil, petitioner can still 
as a desort>ed wife obtain relief from the 
English cis.— Rudd v. Rudd, [1924] P. 72 ; 
93 1j. j . P. 45 ; 130 L. T. 675 ; 40 T. L. R. 197. 

903b. Subsequent change of domicil 

by husband.] — 11. v. H., No. 894a, ante. 

906. Add. Annotation Consd. A.-G. for Alberta 
V. Cook, [1926J A. C. 441. 

906. Add. Annoiatioii Consd. A.-G. for Alberta 
V. Cook, [1926J A. C. 414. 

916. Add. Annotation: — Refd. Graham r. Graham, 
[1923] P. 31 

917. Add. Annotations : — Consd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444; 11. v. H., [1928] 
P. 206. Refd. Graham v. Graham, [1923] P. 
31 ; Raeburn r. Raeburn (1928), 138 L. T. 672. 

918. Add. Annotations : — DIstd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v. Graham, 
[1923] P. 31 ; Mitford v. Mitford, [1923] 
P. 130. 

giSn, •] — It is established by the cases 

of Armyiage v. Armytage, No. 917, ante, 
& Anghinelli v. Anghinclli, No. 918, anie, 
that, according to the practice of the 


890 iv. .] — An action by a 

husband, vrho liad boon n^arriod in 
Ontario, in a forolerii State for a tlivorco 
rcBultod In favour of the wife, & judR- 
mont dissulviiiR tho inarriuRu was 
grantf'd to lier, & by it she was awarded 
alimony. Subsequently tho wife 
sought by aeUun to recover tho amount 
of Hllinony, & tho husband oontcuded 
that (iH ho had never acquired the 
nocoHsaiy (Intnleil to give the forolgu 
et. Jurisillciiou to grant tho divorce 
the Judgim'iit was Invalid : — Held : 
as he hnd tiivoUed submitted to the 
jurisdiction of the foreign ot., ho hnd 
precluded lilmsolf from sotting up 
want of jurisdiotiou. — Swaikie v. 
SWAIZIK (1899). 61 O. R. 324. — CAN. 

800 V. .1 -In order to 

found jurisdlotion to entertain a suit 
for divorce it must be shown that the 
husband was domiciled in South 
Australia at the eommeneoment of tho 
in’oceedings. ITuoondltioual submis- 
sion to the jurisdiction by tho husband 
is Insumeiunt. — Suatkii r. Slaiibr. 
1192S1 S. A, S. li. 161.— AUS. 


PART X. SECT. 1, SUB-SECT. 2.— 
A. (b). 

1 1. MuM be. within territorial 

limits of proeface.) — Tho domicil 
necessary to oonfer jurisdlotion to 


dissolve a marriage must be within 
the territorial limits of the province 
whoso cts. are appealed to. — M aori- 
Aooi V. Mabiuaooi. [1923] 3 W. W. U. 
840 : 4 D. L. K. 463.— CAN. 

809 iii. .] — ^Whero a 

wile has obtained a decree of Judicial 
sQimratlon. she is entitled to acquire a 
domicil independently of her husband. 
— Hastikqb t>. Hastinob, [10221 
N. Z. L. R. 273.— N.Z. 

903 iva. .]— The low 

of domicil governing divorce is that the 
domioil of tho husband is tho domicil 
of tho wife ; but oiroumstauoes may 
arise, os a result of that rule, which will 
Justify tho intervention of the cts. so 
as to give a deserted wife relief from 
her marriage tie. — Patn v. Pavn. 
[1924] 3 D. L. R. 1006; 3 W. W. R. 
111.— CAN. 

903 iv b. .1— Although 

a married woman has been deserted by 
her husband & he is moving about from 
place to place, she cannot a(*Quire an 
independent doniioll ; &, therefore, 

an action for divorce, brought by her 
in a province in which she is residing 
& was resliUng when be deserted her 
but which is not his domicil at the 
time of the action must be dismissed. — 
Nkiaon V. Nsibok & Andrews (Sask.), 
[1938] 4 D. L. R. 910: [1928] 3 
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W. W. K. 291.— CAN. 

903 vi. .}— Pltf. hus- 

band, when domiciled In N., married 
deft, in that State. She deserted him 
w’bilo bi that State In 1907. In 1917 
be came to Q. & acquired a domicil 
there. Deft, continued to reside In N. 
In 1927 ho brought this action for dis- 
snlntiou of the marriage on tho ground 
of desertion continuously without cause 
for five years : — Held : tho ct. had 
jurisdiction to entertain the action. — 
ItoriiE V. IloruB ,[1928] St. R. Qd. 11. 
AUS.— 

st. Jn Ireland — Poveer to elect to be 
domiciled edher in Northern Ireland 
or in Irish Free State.] — Eoan v. 
Eoan, [1928] N. I. 159.— IR. 

PART X. SECT. 1, SUB-SECT. 2.— B. 

8V. Co-respondent not domiciled in 
country where divorce sought — Liability 
to damages & costs.] — In Manitoba 
where an action for divorce is baaed on 
adultery committed outside the pro- 
vince, Sc the co-resp. is neither a 
resident of nor domlolled in Manitoba 
& has no assets therein, the ot. has no 
jurisdiction to decree either costs or 
damages against the oo-resp. where he 
has not si^mitted himself to its jnris- 
diotion. — Rdta v. Ruta Sc Samcuar 


(Man 
W. V 



VdL XL— Oonjflict ol Laws. Cases 918a~926b. 


ecclesiastical cts., a suit for judicial separa* 
tion, which is now substituted for the divorce 
a mensd ei ihoroy can bo entertained in a case 
where both parties are resident but not 
domi<‘ilcd within tho jurisdiction. But the 
ct. has no jurisdiction to mn.infjLin a suit 
against a resp. who at the time of liis citation 
OP of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 9), s. 2, which forbade the ecclesi* 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
niust be taken to have limited the juris- 
diction & not only the power of service of tho 
ecclesiastical cts. ; &, Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without Ilis Majesty's Dominions, cannot 
extend the jurisdiction. — CiiAiiAM v. (Iuaiiam:, 
[1923] P. 31 ; 92 L. J. P. 26 ; 128 L. T. 639 ; 
39 T. L. R. 139 ; 67 Sol. Jo. 316. 

AnnottUUms: — Distd. fJiutJice v. Eu^taco, n921I I’. 45. 
Befd. lOMibtirn ti. lUtoburn (1928). 138 L, T. C72 ; .lohnstonu 
V. Johnstone [1929] P. 165. Mentd. Smith v. Smith, [1923] 
P. 128. 

918b. .] — Where the parties are not 

domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in sucii a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, I'esp. 
was resident witliin the jursidetion. — liAB- 
BUBN V. Raeburn (1928), 138 L. T. 672 ; 44 
T. L. 11. 384. 

616c. Respondent domiciled In England.] — 

There is jurisdiction in the Probate, Divorce 
& Admlty. Div. to decree judicial separation 
at the suit of the wife where tho husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country. — Eustace v. Eustace, [1924] 


P. 45 ; 93 li. J. P. 28 ; 130 L. T. 79 ; 39 
T. L. R. 687 ; 67 Sol. Jo. 807, C. A. 

924, Add. Amioiatiojis : — As /o (1) Refd. Salvoson 
(or von Ijorang) v. Austrian l*roperty 
Administrator, [1927] A. C. Oil. An to (2) 
Consd. Salvosen (or von Ixirang) v. Austrian 
Property Administrator, [1927] A. 0. 611. 

926. Add. Annotatiotui : — N.F. Qraham v. Graham, 
[19231 P. 31. Refd. Mitford d. Mitford, [1923] 
P. 130. 

926a. Parties domiciled in country where decree 
sought — Validity of marriage In dispute.] — 

(1) Wher<» the validity of a marriage is in 
dispute the ct. of tho domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce {i, de<*ree 
of nullity of marriage. 

(2) A decree of nullity of marriage' lU'o- 
nounced by a ct. of comjietent jurisdiction, 
whatever he tho ground of the decree, is a 
judgment determining status &. is equivalent 
to a judgment in rem. 

(3) Whore tho parties are domiciled in a 
fori'igii country a dt'crt'o of nullity of marriage 
pronounced by a competent ct. of that 
country will, in tho absence of fraud or 
collusion, be recoguisod os binding & con- 
clusive by tho cts. of England Scotland, 
unless it offends against Britisli notions of 
substantial justice. —Salvesen (or von 
Lorano) V. Austrian Propejity Aominih- 
THATOR, [1927] A. 0. 641 ; 96 Is. .1. P. 0. 
105 ; 137 L. T. 571 ; 43 T. L. H. 609, U. \s. 

AnnotatLona:-~A8 to (3) Held. H. v. li. (No. 2) (1928^ 97 
L. J. P. 116. Ocnerallu, Refd. luvorclyilo v. Invcrolydo 
(1930), 74 Kol. Jo. 803 ; NuohlinNou v. NucbJuiyou, (1930J 
P. 217,0. A. 

926b. Jurisdiction dependent on domicil. J -Inver- 
I’hYDE V. lNVICR(M.YI)K (1930), 74 Sol. Jo. 
863 ; 170 L. T. Jo. <112 ; [19301 W. N. 258. 


PART X. SECT. 1, SUB-SECT. 3. 

g 1. . 1 — Where a ■wife brings 

an action of separation aliment 
against her husband on the ground of 
a matrimonial offence ooniiulttod by 
the husband while domiciled In Scot- 
land. tho ct. in Scotland has Jurisdiction 
to entertain the action, although prior 
to the bringing of tho action the 
husband has taken up his permanent 
residence & acquired a domicil in a 
foreign countiy. — Kamsay v. Ramsay, 
[1925] S. C. 216.— SCOT. 

sx. l^otest to Jurisdiction — Pro- 
cedure.] — Mjixer t'. MI1.I.ER (Man.), 
[1929] 3 W. W. n. 167.— CAN. 

PART X. SECT. 1, SUB-SECT. 4. 

li. .] — On petition by a wife for 

restitution of conjugal rights : — IJeld .* 
resp. had an Irish douuotl, & the ct. 
had Jurisdiction to give relief, it being 
immaterial whether resp. %vas or was 
not an American citizen. — B ell v. 
Bell, [1922] 2 I. R. 152.— IR. 

PART X. SECT. 1, SUB-SECT. B. 

n I. .] — An application In 

a nullity of marriage suit Us deter- 
mine the question of the jurisdiction 
of the Ct. of K. B. of S. to entertain 
the action. Tho marriage was cele- 
brated in 8. ; the husband, pitf., was 
domiciled & resident in A. at the time 
of the commencement of tho action, 
& the wife was residing In M. : — Held : 
the Ct. of K. B. of S. had jurisdiction 
to make a decree of the nullity of a 
marriage ent>ered into In S. — G. v. G., 
[1928] I w. W. R. 651 ; 22 Saak. L. R. 
376.— CAN. 

n II. .3— Tho Ct. of King’s 

Bench of Saskatchewan has Juris- 
diction to entertain an action for the 


annulment of a marriage colobrafcd In j 
Saskatchewan whether or not tbe 
luLsbaiid was domiciled in Saskat- 
chewan at tho time of tho issue of tho 
writ. — ilKiD (oniKiiwiHK Fjianc’Ik) v. 
^'iiANom (Sask.), [1929] 4 D. li. R. 311 ; 

3 W. W. R. lol— CAN. 

o i. /{cs/Msndent residino in 

country where decree sought — l‘eiU toner 
not residing in country where decree 
sought.] — Wldlo residence only Is suffi- 
cient to found Jurisdiction in nullity 
actions, as dlstlngulshiMl frtun divorce 
actions, such residence must bo bond 
fide. Whore a petition setfing up 
groimds for a doclaratlon of nullity 
was erroneously dismissed, tiie ct. 
declined to reinstate the petition, as 
petitioner w as merely a casual visitor, 
allhougli bis wife was a resident, in 
British Columbia.— PURDY v. I'UltDY, 
[1919] 2 W. W. R. 551.— CAN. 

o ii. .]— Vamvakidih V. 

Kirkoff, [1929] 4 I). L. R. 1060. — 
CAN, 

PART X. SECT. 2, SUB-SECT. 1.— A. 

q i. .] — POTRAT7. V. I'O’IRATZ 

(Saak.). [1926] 1 D. L. R. 147.— CAN. 

q il. ] — A divorce obtained by 

a wife in a foreign State, wlien her hus- 
liand was domiciled in Saskatchewan, 
not recognised as valid. — H lknfifl v. ) 
Hl-rwiki, [19201 2 U. Is. R. 129; 
[1926] 1 W. W. R. 667 ; 20 Hosk. L. It. 
407.— CAN. 

q m. .1— SHKARER V. ‘-IlKAflEU, 

[1926] 3 D. B. R. 196; [I920J 2 
W. W. R. 889; 22 Alta. h. Ff. 281; , 
raryina, [1026] 2 D. L. R. 900 ; [1926] 

2 W. W. R. 129.— CAN. } 

q Iv. .1 — Brown r, McInnkss, ' 

[1927] 2 D. Ij. It. 655; [1927] 1 
W.W. R. 697 ; 38 B. C. R. 324.— CAN. ' 
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q V. .J-McNuitp. Crkic (1928), 

Q. it. 60 S. C. 332 ; 34 R. do J. 370.— 
CAN. 


q vl. .1 — A decree of divorce 

obtained In a fonsign country Is not 
recognised as valid In Canada if at the 
time of the flccreo the husband was 
(lomicliod In (Jaiioda, oven though he 
had then rcsliied in said foroim 
country long enough to give tho cts. 
thcroof Jurisdiction under tlio law of 
that country to grant the dixireo. 
Where subsequontly to such a divorce 
one of the parties thereto goes tlirough 
a form of inarrlagu wlUlu tho other 
Iiurty is HtiU living A the original 
man luge still sulislsUug imdcr tlie law 
of their domicil, said purriorted 
marriage will bo declared null Ac void. — 
MacUonald V. Nahh (Man.), [1929] 4 
IJ. L. R. 1061 ; 2 W. W. R. 81. - CAN. 


927 V. .1 As tho 

domicil of II wife is the liusbaud’s 
domicil & foreign proceedings eunnof 
alTcot tho li‘gal status of u nianiago 
in Canada, whore the giounds hU(ipoit- 
ing a foieign deeieo wmiid not suppoit 
ailccico under (.’anailiuniew IhU; u 
wife’s divorce Ac re-rnurijuge in Min- 
nesota constilnP'd Ir gnJ mtiilfi ly. At 
furnished ground foi tiie husband’s 
claim for disHolut iori of the Canadian 
maiTiagc. (Jami iw m v. (.’auphell, 
[1921 J 2 W. \V. R. 819. CAN 


927 VI. .] — Where a 

hunbaiui had li ft Manitoba for tbe 

f nil pose of obtaining a divorce whifi< 
1 C could not have obtained fht*r<, A 
had obtained a divorce atirouii A 
married again: — Held; the ujf* 's 

prayer for dlvorco should be grantt d 
Vaik.» ». Yatmb. 11924] 1 l>. ii. 1’. 
835 ; 3 W. W. R. 578.— CAN. 



Cases 9Si&— 956, 


English and Empire Digest Supplement. 


928. Add, Annotation : — Refd. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. 0. 641. 

929. Add, Aniwiafion : — Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. 

980. Add, Annotation : — ^Refd. Budd v. Rudd, 
[1924] P. 72. 

982. Add, Annotations : — Oenerally, Refd. Salvesen 
(or von Ijorang) v. Austrian Property Adminis- 
trator, [1927] A. 0. 641 ; Nachimson v. 
JVachirason, [1930] P. 217. 

935. Add. Annotaliona :^A8 to (1) FoUd. Mitford 
V. Mitford (1923), 92 L. J. P. 90. Aa to 
(2) Refd. NachkoBon v. Nachimson, [1930] 
217. As to (8) Refd. Eustace v. Eustace, 
[1924] P. 46. 

985a. .] — ^Rudd v. Rudd, No. 903a, 

ante. 

944. Add. Annotations : — Expld. Salvesen (or von 
Lorang) v, Austrian Property Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford, 
[1923] P. 130 ; Papadopoulos v. Papado- 
poulos (1929), 46 T. L. R. 44. 

944a. .] — The husband, of British nationality 

& dqmicil, married a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, rcsp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief : — Held : the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting. — MiTFOitD V. MrrFORD & Von Euhl- 
MANN, [1923] P. 130 ; 92 L. J. P. 90 ; 129 
L. T. 163 ; 39 T. lu 11. 350. 

944b. .]— Salvbskn (ok von Lorang) v. 

Austrian Property Administrator, No. 
920a, ante. 

946a. Foreign court without Jurisdiction to grant 
decree of nullity.! — ^The disability of a foreigner 
to marry in England otliorwise than in accord- 
ance with the law of liis country as regards 
matters of form is a disability of which lie can 
divest himself at will &, therefore constitutes 
no objection to the validity of a marriage con- 
tract^ by him in England in English form. 
A decree of a forei^ ct. invaUdating such a 
maiTiago is recognisable in England only if 
the ioreign ct. has jurisdiction over the 
marriage & oven then is open to examination. 


Want of jurisdiction cannot be cured by 
mere consent of the parties. A decree of a 
foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maintenance or a lump sum in Ueu of main- 
tenance. 

The husband, a domiciled Cypriot, married 
a Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
nuuriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by the terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in England, 
look out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1926. The summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance : — Held : the 
marriage was good & the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage, A that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings. — Papadopoulos v. Papado- 
POFLOS, [1930] P. 66 ; 99 L. J. P. 1 ; 142 
J.. T. 2.37 ; 94 J. P. 39 ; 28 L. G. R. 73. 

947. Add. Citatiofi : — sub nom. Suoden v. Lolle y, 
2 Cl. & Fin. 567, n. 

Add. Annotation : — Consd. Salvesen (or von 
Jjorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 

962. Add. Annotations : — Consd. Jacobson v. 
Frachon (1927), 44 T. L. R. 103; Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. C. 641. Refd. Mitford 
V. Mitford, [1923] P. 130 ; Rudd v. Rudd, 
[1924] P. 72 ; Papadopoulos r. Papadopoulos, 
[1930] P. 55. 

9&4a. Award of maintenance by foreign court — 
Court incompetent to annul marriage.] — 

Papadopoulos v. Papadopouixis, No. 946a, 
ante. 

956. Add. Annotation: — Refd. Nachunson v. 
Nachimson, [1930] P. 217. 


086 11. .] — Cromarty 

V. Qbomartt. No. 870 Iv., anl«.~<3AN. 


PART X. SECT. 2, SUB-SECT. 2. 
947 UL w) — Cromarty v. Cro- 

marty, No. 879 Iv., ott/«.— CAN. 

u 1. Decree for olii 

Burpkk r. Bttrpbk (B. C.), (10291 3 
V. R. 128.~-OAN. 


D. L. 11. 18 ; 2 W. W. 


PART X. SECT. 2, SUB-SECT. 8. 

•w. 1 'I < in favour of validUv 
— Fiajlds V. FiKins. 
I19g^2 1) L R. 250 ; 58 N. S. R. 66. 


n. Foreign court inithout Jvriadietion 
— Doubt as to husband's aomicU.]r^A 
decree of divorce granted to a wife by 


a ot. of a foreign state whoroin the 
husband was bom 8c had lived con- 
tinuously up to a time shortly before 
the date of the oommenoemeut of the 
divorce proceedings should not be 
pronounced Invalid by our ots., when 
collaterally attacked years afterwards 
on the fl^und that at said date the 
husbano bad SMiqulred another domicil, 
unless there Is the clearest possible 
proof that the new domicil had then 
been acquired by him. — G ulbbrt v. 
Standard Trusts Co. (Alto.), (1928) 
4 D. L. R. 371 ; fl988j 3 W. W. R, 111. 
—CAN. 

sy. No dtmieU in country of 

court granting decree — Decree not recog- 
nised.} — Drake (otbsrwisb Mac- 
LARBK) V. Maglarbn (Alta.), [1929] 8 
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D. L. R. 159 ; 2 W. W. R. 87.— CAN. 

052 ii. .J — Owen v. Robinson 

(otherwise Owen), (1925) N. Z. L. R. 
691.— N.2. 

PART X. SECT. 2, SUB-SECT. 4. 

064 iv. .] — By decree of 

the Michigan ot. the mother of Infants 
was granted a dlvoroe from the father 
8c awarded the custody of tho infanta, 
until they reached a certain age or 
until the furtlier order of the ct. 
The infants were in the custody of the 
father in Ontario : — Held : the decree 
was not conclusive upon an applioatloo 
to an Ontario ct. for an order for 
custody, more especially as the iudg- 
ment of the Michigan ot. was not flniL 



V6L XI.— Oonfliet of Laws. Cases 966—1054. 


Part XII. — Assignment of Property on Marriage. 

966. Add. Annotation : — ^Refd. Budd v. Budd, Refd. Bopublica de Guatemala v, Nunez, 

[1924] P. 72. [1927] 1 K. B. 669. 

1000. Add. Annoiaiion : — Consd. A.-G. v. Bolilios, 
669. Add. Annotation As to (2) Refd. Banque [1928] 1 K. B. 798. 

Intematioiiale de Commerce de Petrograd 1010. Add. Anno/ofion .‘—Mentd. Webster v. Web- 
V. Goukaasow, [1923] 2 K.B. 682. Generally, ster & Williamson, [1920] P. 198. 


Part XIV. — Foreign Judgments. 


loss. For “ No. 383, ante,” read ** No. 464, ante.” 

1083a. Due constitution of court — Necessity for 
strict proof.] — B. v. Beech, I*ollitt & 
Strudwick (1928), 20 Or. App. Rep. 175, 
C. C. A. 

1039. Add. Annotetion : — ^A« to (1) Consd. Dreyfus 
(C. L.) V. I. R. Comrs., Dreyfus (L. L.) r. 
I. R. Comrs. (1929), 14 Tax Cas. 660. 

1041. Add. Annotation: — Oenerally, Refd. Em> 
ployers’ Liability Assce. Corpn. v. Sedgwick, 
Collins, [1927] A. C. 96. 

1044a. Judgment of homing.] — (1) An action lies 
in the English cts. on a Scotch judgment 
of homing against a Scotchman bom. 
(2 ) Wheree Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 


citation. — Donalds t». Forrest (1828), 4 
Bing. 686 ; 1 Moo. & P. 663 ; 6 L. J. 0. 8. 0. P. 
157 130 E. R. 933. 

dnnNationa: — Aato (l)Refd. Don v. Lippinann (1837), 6 C1.& 
Pin. t ; Cowan v, Braid wood (1840), 9 Dowi. 26 ; ScldbHby 
r. WoRtonholz (1870), L. U. 6 Q. B. 166 ; RouHllIon v. 
llonHillon (1880), 14 Gh. P. 361 ; Entonuel «. Symon, 
I10U8) 1 K. B. 302 : Oavln UJbfion r. aibwiu. [1913J 3 
K. 1). 379. anuraUy, Mentd. llhodiw v Smothnrat (1840), 6 
M. & W. 351 ; Towm v. Moad (1866), 16 C. B. 123 ; 
Mohamldo Mohideen HadJIar v. IMtcliey, (1804] A.C. 437 ; 
MuHuniH Boy v. Qadban, [1804] 2 Q. B. 362. 

1046. Add. Annofafton .* — Mentd. The Sylvan 
Arrow (1922), 128 L. T. 448. 

1052. Add. Annoiaiion : — Refd. Employers’ 

liiabilily Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1016. 

1054. Add. Annoiaiion : — Apld. Budd v. Budd, 
[1924] P. 72. 


—Be Gay, [1926] 3 D. L. R. 349 ; 69 
O. L. R. 40.— CAN. 

954 V. .]— Wbero children 

were robldinfi: with their father in a 

g rovlnco where ho waa engaged In 
usineaa, & their wolfaro would be 
boat aorved by leaving them In hla 
cuatody : — Held : hla application to bo 
appointed their guardian should bo 
granted, notwithstanding the fact that 
their mother, in accuriug a divorce in 
an undefend^ action In a foreign ct., 
had also obtained as incidental thereto 
an order giving her their cuatody. — 
He Snyder, Snyder v. Snyder, [1927] 
3 D. L. R. 161 ; [1927] 2 W. W. R. 
240 : 38 B. O. R. 336.— CAN. 

964 Vi. Oa orders for cdimonyA— 

A judgment of a foreign ct. awarding 
niimony to a husband la enforoeablo 
in Ontario, although the Ontario ct. 
does not know or recognise «uiy right 
to alimony in a husband against Ids 
wife. — BcncHEix v. Burcbbu., [1920] 
2 D. L. R. 596 ; 58 O. L. R. 616.— CAN. 

PART XIll. SECT. 2. 
t i. .] — The only ct. with Juris- 

diction over the custody of an infant 
is the ot. of the domicil of the Intent. — 
OODT V. Cody, [19271 3 D. L. R. 349 ; 
[19271 1 W. W. R. 603 ; 21 Bask. L. R. 
391.— CAN. 

r il. Divorce proceedings com- 

meneed in Alberta — Bemoeal of children 
by father to another Province.] — Where 
the husband is domiciled in Alberta 
at the time an action for divorce is 
bsgnn. the Supreme Ct. of Alberta has 
jurisdiction in such action to make an 
order awarding the custody of the 
children to the mother even tboni^ 
they have been removed by the father 
to a foreign State Sc are residing therein 
at the time of the application lor the 
order. — G ofortb v. Goporth (Alta.), 
[1929] 1 D. L. R. 68 ; [1928] 3 W. W. R. 
483.— CAN. 

Compare No. 1117 L, posL 

s 1. Decree by Serbian court — 

Whether ScoMsh court wiU enforce .] — 


Doen'o of divorce Sc for the cuatody of 
the cldld of the marrlago had boon 
Dbtaiued in the Serbian eta. by a 
Serbian, reaidcut in Belgrade, against 
his wife, who was a Hcotawoman. The 
child, a girl of 8 years of ago, waa 
roNident >^th her ujother in Hrotland. 
In a petition to the ct. in Hc.o1 land by 
the father for custody uf tho child, the 
mother averred that It would be preju- 
dicial to tho health, welfare. Sc InU'rcHta 
of tlio child that tho petition ahoidd be 
granted: — Hrld: while petit ionor’a 
right to custody of tho child had 
already been settled i)y a eomnoteiit 
ct., tho Scottiah ct. was entitled, bcf<»ro 
ordering delivery of the child, to bo 
informed of petitioner’s arrangements 
for the conveyance of the child to 
Belgrade, & for her reception there. — 
ItADOYEVITCH V. RaDOYEVITOH, [1930] 
8. O. 619.— SCOT. 

PART XIV. SECT. 1. 

a I. Order conferring rights on 

commute of Itmatic ,] — The rights oon- 
ferred upon the committee of a lonatio 
by a ct. of the lunatic’s domicil, with 
reference to personalty, arc entitled 
to world -wide recognition.— Jfte Hick- 
son, [19271 4 D. L. R. 607 ; 61 O. L. B. 
180.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1084 Hi. .]— Whore a suit in 

brought on a foreign Judgment, it is 
not open to deft, to plead that tho ct. 
which passed the judgment had no 
jurisdlcilon to do so. when he himself 
had submitted to the jurisdiction Sc 
had not ohallenged it. — Gang a Prasad 
V. OanesHI Lal (1923), 1. L. B. 46 
All. 119.— IND. 

1089 i. Ksaefdials to establishment of 
jurisdiction.] — Held : the provirilons in 
Jnd. Act. 1927 (c. 88), ss. 51. .52, must 
be confined to actions upon judgments 
obtained la the Province of Q., which. 


tlon, i.e. to those cohos in which the 
writ woH served wltliln tho Province 
of y. upon a person domiciled Sc 
roHideiil uiorein & who owed allegiance 
to the liiwH of -Bung v. Lee, 11929] 


are entitled to eztea-tenitorial recogni- 
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rcHideul uiorein & who owed allegiance 
to the liiWH of -Bung v . Lkb, 11929] 

' 1 D. L. IL. 130 ; 03 0. U It. 194.- CAN. 

PART XIV. SECT. 2. SUB-BECT. 2.— C. 

1064 kIv. — .] — A Judgment 

on an award obtained in England by 
default cannot bo sued on in India, 
slruH) it is not a Judgment “ on the 
merits ” within Code of Civil Pro- 
cedure (Act V. of 1908), s. 13.— 
Uiu'ENiiEiM Sc Co. V. Mahomed 
Uanekk, (1922J 1 A. C. 482 ; 91 

.L. J.P. O 205 ; 127 L. T. 196; 49 L. 
It. Iiid. App. 17 4.- IND. 

1064 XV. .] — Deft., who 

was rcsidout Sc domiciled in Ontario, 
was served there with a writ of sum- 
mons by which an action tor the price 
of goods sold Sc delivered was oom- 
meuced against him In the Buperior 
Ct. of Quebec. The cause of action 
arose partly at least in Ontario. He 
did not apiioar Sc Judgmont was entered 
against him by default. In on action 
upon that Judguu3nt brought in 
Ontario by same pitf. agatri^ same 
deft., tho latter pleaded that the 
Quebec Judgmont was of no effect in 
Ontario : — //eld : the provisions of 
Judicature Act, R. B. O.. Hm, ss. 51, 
52, enacted by an Act of tho Provinwj 
of Canada, I860, must be conlJiird fo 
actions upon judgments obtained In 
Quelioo which, acrordlng to tho 
principles of int(*rnotl<mal law am 
entitled to extra territorial recognition, 
i.e. to those <*asoH in whlcli tho writ 
was served within Quebec inion a 
person domioilo'l Sc resident therein 
8c who owed allegiance to the laws of 
Qnebec. — f.uvu v. Lee, [1929] 1 
D. L. Jl. 130 : 63 O. L. R. 194.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 2.- E. 

o i. Judtment based on jotnl 

pUtluot presented by both parlue I 

MUHAKMAD MOIDEEN ». ClIlNTIIV 

CIIKTTAR (1929), I. L. R. 52 Mad. .03. 



Cases 1069—1147. English and Ehpibx Digest StrFiT.EMBNT. 


1069. Add. Annotation : — ^Reld. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1073. Add. Annotation: — As to (1) Apld. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1920), 95 L. J. K. B. 1016. 

1080. Add. Citation .—[1921] B. & C. E. 196. 

1090a. .] — Rudd v. Rudd, No. 903a, ante. 

1098a. General rule.] — A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
parties according to the law of the place 
where such judgment is pronounced. — 
l^'uAYBS V. Worms (1801 ), 10 0. B. N. S. 149 ; 
142 E. R. 407. 

Annotation : — Mentd. lie Henderson. Nouvion v. Freeman 
(1887), 35 Ch. D. 704. 

1108. Add. Annotation: — ^Apld. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1112. Add, Annotation : — Consd. Beatty v. Beatty, 
[1924] 1 K. B, 807. 

1118. Add, Annotation : — Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1118a. Judgment for payment of sum of money — 
Amount not subject to variation — Alimony.] 
— By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due : — Held : 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country. — Beatty v. Beatty, [1924] 1 
K. B. 807 ; 93 L. J. K. B. 760 ; 131 L. T. 
226, C, A. 

1114. Add. Annotation: — ^Refd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1122a. Judgment founded on Immoral agreement.]— 

PAPADOPOU1.0S V. Papadopoulos, No. 946a, 

ante. 

1182. Add. Annotations :~-Apld. Ellerman lanes 


V. Bead (1927), 44 T. L. R. 7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. R. 103. 

1185. Add. Annotation : — ^Mentd. Kodak, Ltd. v. 
Alpha Film Corpn., Ltd. ; Huth (Frederick) 
& Co. V. Jackson, [1930] 2 K. B. 340. 

1135a. .] — ^Pltfs.* steamer stranded in the 

Black Sea, & L. agreed to try to salve her on 
the terms that security for paynaent of his 
remuneration should bo arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security liad been given. Security was 
given in London in accordance with the 
salvage contract, & the ship was refloated 
& taken to Constantinople for temporary 
repairs. Before she was ready to leaive, 
L. brought an action against the master in 
the Turldsh ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
Liondon & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 
£23,890. L. then disposed of the ship, & 
pltfs. brought an action (1) for dam^es for 
breach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced: — Held: (1) the Turkish 
judgment was invalid ; (2) ap injunction re- 
straining the enforcement of the judgment 
• abroad should be granted. — Eulerman Lines, 
Ltd. w. Read, [3928] 2 K. B. 344; 97 
L. J. K. B. 366; 138 L. T. 625; 44 T. L. B. 
286 ; 17 Asp. M. L. 0. 421 ; 33 Com. Cas. 219, 
0. A., revsg. (1927), 44 T. L. R. 7. 

1186. Add. Annotation: — Generally t Refd. 

Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 99. 

1144. Add. Annotation : — Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

1147. Add. Annotation : — Refd. Jacobson v. 
Frachon (1927), 44 T. L. B. 103. 


PART XIV. SECT. 2. SUB-SECT. 2.— F.. 

• 1. Execution of power of 

attorney — AtUhoriaing agent to appear 
as plaintiff or defendant — Failure of 
agent to appear .] — Janoo Hahran 
Sait d. Maiiamad Ouutiiu (15»24), 
I. L. R. 47 Mad. 877.— IND. 


PART XIV. SECT. 2, SUB-SECT. 3. 

o. Road now '* lOeSa 1." 

p. Road now •* 1098a li.” 

1098a iii. Preeumption of final' 

ity .] — The nnalltr & oonolusivcnubR of a 
foroifim judsrinent will bo pronmnod In 
favour of a pltf. relying on it, nnloHH it 
is put In issue by doft.’s ploadings, but 
a Ct. of Appeal iu ordurinfr a now trial 
can allow suoh ammidmouts to bo luadu 
as will enable deft, to raise the ibsne. — 
Smith v. Smith, [1923] 2 D. L. It. 896 ; 
2 W. W. K. 389.— CAN. 

Q. Read now ** 1098a iv." 

r. Road now ** 1098a v.” 


1098a vl. .] — Ainsuk r. Ainsus 

(19‘.J7), 39 O. L. R. 381 ; 27 8. U. 
N. s. \V. 624 ; [1927] Argus L. R. 301, 
— AUS. 


1113 li. .)— Where 

there did imt appear to bo any differ- 
onco proved b«lwt>on tho offoot in the 
foreisn State & lu Ontario of such a 
judsniont : — Ihlti: a duoroe tor ali- 
mony not boliiK an absolute lud^nont, 
pltf. was not entitled to recover upon 


tho foreign Judgment in respect of 
arrears of alimony. — ^Maqitibb v. Ma- 
ouiUR 1921), 04 D. L. R. 180; 50 
O. L. R. 100.— CAN. 


1113 iil. .1 — Ukhuy V. 

Pbrky. [1924] 4 D. L. It. 1177; 64 
O. L. It. 613 ; revsg., [10241 1 D. L. It. 
005 ; 53 O. L. It. 602,— CAN. 


PART XIV. SECT. 2, SUB-SECT. 6. 

1117 i. Orders in respect of foreign 
'j.l— The ot. ill grlve 
etTcet to the jodigrmout of tho ot. of a 
forelfrn Statu awardiUR the custody of 
an infant to one of the parents. — He 
At'i rw, [1921] 2 W. W. It. 171 ; affd., 
[1921] 2 W. W. R. 625.— CAN. 
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-I— -as, also. Nos. 954 i- 


1117 li. Appointment of puar- 

dian .\ — Whore a ohild, whose parents 
had died, was removed from the 
pTovinoe of its domicil of origin, its 
maternal grandfather, resident In that 
province, obtained from the ots. of 
that province letters of guardianship 
of tho ohild &, tboroaftcr applied to the 
ots. of the provmoe to whlcn the ohild 
had been removed for a writ of habeas 
corpus. The application was granted 
on the ground that, other things being 
equal, the ots. of one provinoo will 
recognise the proceedings of the ots. of 
another province In such a case . — He 
Bbrqman & Waldbon, Re Infants 
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Act, [1923] 4 D. L. R. 56 ; 3 W. W. R. 
70.— CAN. 


PARt XIV. SECT. 2, SUB-SECT. 7. 

1127 i. .] -Delapobte V. Dela- 

POUTK. [1927] 4 D. L. R. 933 ; 61 

O. L. R. 302.— CAN. 

1133 iii. .]— MANOLOPorLoa v. 

P. NAIFFK (N. 8.).il929J 4 D. L. R. 48 — 
CAN. 

1135 ii. .1— If it ho alleged 

& proved that a party has ebloiued a 
judgment In his favour by some 
extraneous fraud, such us tho clan- 
dustine substitutum of a false exhibit 
for tho real exhibit, or the deliberate 
suborning of a witness to tt'stify to the 
genuineness of false documents or to 
give any material false testimony, or 
tho giving of false oral testimony 
material U, relevant to the issues, such 
judgment if a domestic judgment, can 
bo set aside in a new action, or if it Is a 
foreign judgment tho fraud may be set 
up as a dofenre to an action thereon. — 
Lookk V. UULKTT (Alta.), [1929] 3 
D. L. i:. 572 ; 2 W. W. K. 558.— CAN. 


PART XIV. SECT. 2. SUBJECT. 8. 

1140 i. JVhai amounts to repugnancy 
to “ natural justice *’ — Not merely 
following lex fori — Lex fori different 
from law in force in lirUWi Inaia .] — 
Qanua Pbasapc. Qanrshi Lai. (1923), 
1 L. R. 46 All. 119.— IND. 



VoL XL— Conflict of Laws. Cases 1147a~ 1248b. 


1147a. .] — ^In an action by buyers against 

foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity &. 
of the quality agreed to be sold, the defence 
was set up that the matter had b(*cii litigated 
in the French ct., which had given judgment 
for defts., & that the judgment was a bar to 
the action. Pltfs. replied that the judgment { 
was obtained by proceedings contrary to | 
natural justice. The action in Fraiict* was | 
brought by the sellers against ( he buyers for 
cancellation of the contract, & for damages, 

& the ct. made an order appointing nn expert 
to go to London to examine the goods, com- 
pare them wdth the samples delivered, lioar 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in 'the English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, ^ 
ultimately made a biased & erront'ous report j 
to the ct. : — Held : there being evidence that | 
according to French law the ct. was not bound | 
by the expert’s report but could I'cject it, 
& that pltfs.’ case had been properly argueil 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 
be impeached, & was a complete dehmee to 
the English action. — Jacobson r. Fraouon 
(1927), 138 L. T. 386; 44 T. L. K. 103; 
72 Sol. Jo. 121, C. A. 

1151. Add. Annotation: — Consd. Salvcsen (or 
von Lorang) v, Austrian Property Adminis- 
trator, [1927] A. 0. 641 . 

1170. Add. AnnoicUion Employers’ ' 

Liability Assce. v. Sedgwick Collins (1020), ' 
95 L. J. K. B. 1015. j 

1195. Add. Annotations : — A« to (2) Refd. The 
Qoulandris, [1927] P. 182. As to (3) Refd. ' 


Ingenohl v. Wing On (Shanghai) (1027), 44 
li. P. O. 813 ; Mvesen (or von Ijorang) 
Austrian Property Administrator, [1027] 
A. C. 641. (fmemllj/. Mentd. Carland r. 
Vrch(T-Shee (1030), 112 L. T. 113. 

1205a. Inquiry abroad Into loss of ship — 

Report not confirmed by governor of colony.] 
— Held : the inquiry was not conclusive. — 
He Queen op the Thames (1872), 36 J. P. 
72. 

1214. After this case add St e . also. Estoppel, 
Vol. XXI., pp. 154-150, Nos. 105-190.” 

1237. Add. Anvotalion : — Mentd. Ord i». Ordi 
[1923] 2 K. B. 432. 

1240. Add. Annolatitni : -Consd. Papadoptmloi^ o. 
Papadopoulos (1020), 10 '1. T,. 11. 11. 

1241. Alter the last cross-reh*'ence tollo\\ ing this 

ease add “ Maintenance order made In 

Dominion- Under Maintenance Orders (Facili- 
ties for Enforcement) Act, 1920 (c. 33).] • 
Sec Husband & Wife, No. 0233a.” 

1241a. Judgment severable.] — Uaulin 

Fischeh, No. 1 120, au ^ ■ 

1243a. Since constitution of Irish Free State.] 

— Judgments Extension Act, 1808 (c. 54), 
ceased to operate in Southern Ireland on 
Dec. 6, 1922. — Wakely v. Thiumph Uycijb 
Co., [1924] 1 K. B. 214; 93 L. J. K. B. 331 ; 
130 L. T. 209 ; 40 T. Ji. It. 15 ; 08 Sol. Jo. 
117, 0. A. 

Polld. BanQc'hl v Chewtor ( 1 02fl ). 94 L J. K . B. 

805. Reid. Porformlntr Itighb Society v. Bmy IJ. D t'., 
(1930] A. (' .377. 

1243b. — Judgments Extension Act, 

1868 (c. 64), iiOA, since Dec. 5, 1922, ceased 
to apply to the Irish Free State. A coitiflcate 
of an English judgment can, therefore, no 
longer bo issued under Judgments Extension 
Act, 1808, H. 1, for registration in the Irish 
J<Veo State cts. 

Scmhle: such cortitlcate will be registered in 
the Irish Free State cts., but the application to 


PART XIV. SECT. 3, SUB-SECT. 1.— A. 

1155 iil. In an action 

in Manitoba upon a foreiicn lud(nu<3nt 
the fact that defences have been raised 
& tried in tho foroifirn ot. does not 
prevent their bciner raised & tried 
airain, but there is a discretion in the 
ct. to allow tho defences or to strike 
them out on tho srround of embarrass- 
raont or delay : the fact that tho ease 
has been tried out in a forelsrn ct., that 
on unsuccessful appeal has been taken, 
or that a oonsenl Judgmout has been 
entered will have a very strouff bearing, 
but In each case the discretion must 
bo exercised upon the merits of that 
case alone.— Callaghan v. Nicuou>), 
[1921] 3 W. W. R. 476 ; 31 Man. L. R. 
331.— CAN. 


1187 V. .]— Tho 

ot. will not entertain defences in an 
action on a foreifim judgment that 
should have boon raised in the foielgu 
ct. or vihicb might properly have been 
made the subject of appeal In tbe 
foreign jurisdiction — Hm'roN v. Dknt 
(1922), 70 D. L. R. 582.— CAN. 


PART XIV. SECT. 3. SUB-SECT, 2.— A. 

1189 1. fV/iat ts fureiffn jutlgmerU in 
rem — Adjudtcoixun rm disfrilnUion of 
peraoruil estate .] — Where a ct. of tbo 

t.nnntr.fr nt W/tml/.H a/-i {>l/I l/'fl lea finm. 


win n that ci dolernilneH that its pio- i 
ceedlngH arc t« rem nil fondgii cts muht I 
so treat tho pioiccdlngs, although lliey 
would not bo ho rocogulwd by the law 
of the country where tlio judgnunil is 
set up. — JovKS r. .Suini, f 19251 2 
1). Ii. R. 790 ; 56 (>. L K. 550 - CAN. 

PART XIV. SECT. 4, SUB-SECT. 1. 


severable, 5c one part will lie enforced 
though tluj othei rejected 

It Is the duty of the et. to douide 
for Itscdf the substaneo of tho right 
sought to bo ei'foreed, trnjMpectlvo of 
the opinion which may have been 
exptesHod by the fondgii el . — Bimc'fiRLL 
V Hi;iu<HKLU 119261 2 1>. L. R 595 ; 
58 0 L K. 515.— CAN. 


1215 iv. .1 -lie Hamar, 

Ex p. MoGuintt & Co. (1921), 63 
1). L. R. 241 ; 2 C. B. R. 1.37.— CAN. 

1216 V. .]— Marshall v. 

Houghton, [1923] 2 W W. R. 553 ; 
33 Man. L. R. 166.— CAN. 

PART XIV. SECT. 5. 

1233 Hi. .] — While her 

husband, who had deserted lier, was 
dunuciied in AIl>ertn, pltf. obtained 
against him In Colorado, whero they 
I liad formerly lived, a jiidgiucnt Jn the 
nature of a decree of judicial scjpara- 
tion & alimony. She bued in Alberta 
on that judgment, but olwndoiied that 
I claim & asked for relief under an 
I alternative claim for aliiuoriy — //eld. 

I she was not estopped hv tho foreign 
, Judgment, & aiimonv granfe«i — Jli.'nto 
' r. DK'mo, (1922 J 3 W. W li 690 ; 70 
D L. R. 61.— CAN. 


PART XIV. SECT. 7, SUB-SECT. 1.— A. 

1243a i. To w/iat judgments Act 
apjdicable — Since constitvtwn of Iris/t 
Free State.] — 'I’ho cortillcalo of an 
English judgment may bo loglstcrod 
umler Judgments ExUinslon Act, 
1868 (c. 54), In the Irish Fiee Htate.— 
UlKVRH V. O'CONOU, [19241 2 I. 11. 182. 
— IR. 

PART XIV. SECT. 7, SUB-SECT. 2. 

lb. Lit ngtalratiov of / tiglis/i //ig/t 
( ourt ludgment — Ao Huhini'.simi, to 
I jurxkdtilum.]— li\ a hint for 
I the Di\(»ne Dlv of tho High ot 
Justho In England, an npiitorarif o wi^ 

I futeied by London on Isshalf 

I of u ( o-rospond< nl i< ■'Iding Jn New 
, Z<*ulan(l, In A vsilhout any In- 

I htriKtions Uj that ( fh (1 On an appll- 
eafiori to have the Judgment for costs 
of tho High Ct. registered In the 
MjprrTiio ( 'f ho that it might bo en- 
fore« d in New Z(‘aland : — Held: (1) 


LUO worm « »n uwi/ Buojvt b w icviow m 
the Cts. of another coimtry. 

It Is for the ct. of the domicil to 
determine whether its own proceedings 
are in rem or merely in personam. Sc. 


I severahle.h—Tbe Judgment of a foreign i 
I ct. comprising two jiarts, one of which 
1 may be enforced in CJanadian ct.s., 

J but the other not, is deemed to be 
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ft , (2; oven If such entry of a/ip< 
ance did amount to submitting <'• 
High Ct.’s jurisdiction. If would i 
be just & convenient for tie* ju L-fui 
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the English ct. should be for, a certificate of 
the judgment aimplicUer under B. S. C., 
Ord. 61, r. 7, & not sujmorted by an affidavit 
having reference to Judgments Extension 
Act, 1868. — ^Banfibld v. Ohbsteb (1925), 64 


L.J. K. B. 806; 133 L. T. 623 ; 41 T. L. B. 
563 ; 69 Sol. Jo. 692, O. A. 

1262a. Date from which interest runs — ^No date 
fixed in Judgment.] — Douglas v. Fobbest, 
No. 1044a, ante. 


Part XVI. — Practice and Procedure. 


1272a. Not payment under garnishee order 

in England.}-^wi88 Bane Corpn. v. Boeh- 
MisoHB Industrial Bank, No. 1307a, poet. 

1277. Add. Annotation .] — ^Mentd. The WUhehnina, 
[1928] P. 112. 

1277a. .] — (1) Questions of procedure are to 

be determined by the lex forij not by the lex 
loci coniractue. 

(2) Semble : set-off is matter of procedure, 
&, as such, determinable by the lex foH . — 
MaoFarlanb V. Norris (1862), 2 B. & S. 
783 ; 31 L. J. Q. B. 246 ; 6 L. T. 492 ; 9 
Jur. N. 8. 74 ; 121 B. B. 1263. 

Jnnotcdion : — As (2) BeM. Maepons y Hormauo v. Mildred 
(1882), 9 Q. B. D. 530. 

1286a. — Foreign receivers or assignees in bank- 
ruptcy.] — ^Foreim receivers or assignees in 
bkpcy., who have, according to the law 
of the counti^ in which they have been 
appointed, a right to sue in theii own names 
for a chose in action due to a person in respect 
of whose property they have been apx)ointed, 
have a similar right of action in England. — 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. B. 99. 

1289. Add. Annoiation : — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 609. 

1290. Add. Annoiation : — Refd. Bepublica de 
Guatemala v. Nunez, [1027] 1 K. B. 069. 

1292a. .] — Wkight v. Simpson 

(1802), 6 Ves. 714 ; 31 K. B. 1272, L. O. 

Annoiat^tpji ; — Oonsd. Newton v. Chorltou (1853), 2 Drew. 
.333. Refd. The Vroodo (1811), 1 Dodn. 1 ; I’cniiell v. 
Hoy (1853), 3 Do G. M. ^Sc G. 126 ; .Tacknon v, Digby (1854), 
2 W. B. 540 ; Strong v. Foster (1856), 4 W. II. 151 ; 
Madden v. M*Mullon (1800), 4 L. T. 180; Bailey r. 
Edwards (1864), 4 B. & S. 761 ; Belfast Banking Co. o. 
Stanley (1867), 15 W. 11. 989 : Liverpool Marino Credit 
Co. V. Hunter (1807), L. H. 4 Eq. 02 ; Barber v. Maokrell 
(1892), 68 L. T. 29. 


1806a. Governed by lex fori.] — ^Macfarlanb v. 
Norris, No. 1277a, ante. 

1807* Add. Annotatione : — ^Distd. Swiss Bank Oorpn. 
V. Boehmisebe Industrial Bank, [1923] 1 

K. B. 673. Consd. Sedgwick Collins v. Bossia 
Insce. of Petrograd (1025), 133 L. T. >808 ; 
Bichardson v. Bichardson, [1927] P. 228. 

lS07a. Garnishee proceedings — Payment of debt 
situate in England — Recognised by inter- 
national law.]-^udgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. : — 
Held : the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, Sn consequently there was 
no reu risk of the garnishees being obliged 
to pay the debt over again to iJie foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged in whole or ix^art by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (Bankes, L.J.). — Swiss Bane 
Corpn. v. BoehmiscHb Industrial Bane, 
[1923] 1 K. B. 673 ; 92 L. J. K. B. 600 ; 128 

L. T. 809 ; 30 T. L. B. 179 ; 67 Sol. Jo. 423, 
C. A. 

Annotaiion$: — Apld. Employers’ Liability Assce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1015. Conid. Rlohardson v. 
lliohardson, 119271 P. 228. 

1807b. .] — Defts., a co. incorporated 

in Bussia, had a branch office in London, dc 
had registered C. as their agent to accept 


to bo onforood In New Zealand. — 
llnDTIEAn «. RkDUKAT) & CROTUKBS, 
[19261 N. Z. L. 11. 131.— N.Z. 

to. Jf<>cij>rocal EnfaroemeTU of Jtidp* 
menis Act, 1925 — Scope of Act.]— Ho- 
oiprooal Enforcement of Jud^ents 
Act, 1925, doos not permit tbe registra- 
tion of a Judtonont obtained in a 
provlnoe or territory of the Dominion 
of Canada to \^hion tbe Act applies 
unless the judgment is one wblob 
could be enforced by action thereon 
In Alberta. The Act does not make 
tbo ludgments to which it applies any 
loss ** foreign ” Judgments or any more 
directly enforceable than before the 
Ac't was passed, & does not alter ttie 
rnlos of private International law as to 
the recognition to be given to foreign 
judgments. Therefore a Judgment 
obtained in another province, under 
the rules thereof permitting service 
ex iune, against a deft, who was not 
resideut or present In that provlnoe 
Sc did not snuniit to the Juiisdlotion of 
the ot. by enntiaot or appearance Is 
not one which Is registrable under the 
Act. A partnership is not a *' person,” 
within the meaning ot the Aot, against 


whom a Judgment may be registered. — 
Canadian Credit Men’s Trttst 
AssocN., Ltd. v. Ktan (AltaO, [1930] 
1 D. L. R. 280 ; 11929J 3 W. W. IL 
408.— GAN. 

PART XIV. SECT. 8. 

12Mi. AuthenHooHon hy seal of 
covrt — Or eignaiure of fttdge .] — To 
satisfy Bvldonoe Aot, N. B., o. 127, 
B. 58, if the document sought to be 
proved be a torelgu Judgment, the 
authentioated oopy must either bo 
sealed with the seal of the ot, in which 
the original is filed, or, in the event of 
Buoh ot. having no seal, bo signed by 
the Judge, or one of the Judges of such 
ot. with a statement from him in 
writing that tbe ot. has no seal. — 
Harris v. Oabson (1021), 07 D. L. R. 
682 ; 49 N. B. R. 91.— €AN. 

PART XVI. SECT. 1. 

1868 i. What are matters of procedure 
— DUubUity to sue — Statutes of limUa- 
Noii.) — Tbo question wbother the 
enforoement of a right of action is 
barred by a statute of limitations, as 
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distinguished * firom the question 
whether the right has been absolut^y 
extinguished, is one of prooedure only, 
ft is governed wholly by the lex farL — 
Colonial Invkbtbcibnt Sc Loan Go. «. 
Martin (^.), [19271 3 D. L. R. 860 ; 
[19271 2 W. W. R. 94.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 1. 

sd. Liability to action for 

damages uHthtn jurisdiction — Attempt 
to return to country of residence .] — 
PItf. claimed 120,000 damages from 
deft., the cause of action being criminal 
conversation with pltf.’s wue. D^. 
lived in U.S., but was here for a 
temporary purpose when pltt. had him 
arrest)^ under an order to bold to ball. 
Pltf. in his affidavit sworn on Jan. 30, 
on which the order was granted, sta^ 
that deft, had arrived in Toronto that 
morning, & that he intended to leave 
for his own country that night, with 
Intent to defraud pltf. of the daisoases 
he had sustained : — Htid : in leaving 
Ontario he was not doing so with intent 
to defraud pltf., St was therefore 
entitled to be dlschars^— Rick v. 
Flbtgiier (1889), 13 P.% 40. — CAN. 



Vd. ZL-^Conflict ol Laws. Gases 1807b— 1381. 


/ 


seryice of any judicial process that might be 
issued against them. In 1,918 defts.’ busi« 
ness fb its assets were liy revolutionary 
legislation transferred to the ^viet Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on G., & in 
default of appearance judgment was signed 
aga in st defts. Pltfs. having obtained a 
garnishee order nisi to attach a debt due to 
defts. from third parties in England : — 
Held : as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would bo a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt, 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute.— Sedgwick Collins & Co. 
V. Hossia Insurance Co. op Petrograd, 
[1926] 1 K. B. 1 ; 95 L. J. K. B. 7 ; 183 
L. T. 808 ; 41 T. L. B. 603, C. A. ; affd. sub 
nom. Employers’ Liability Assurance 
O oRPN. V, Sedgwick Collins & Co., [1927J 
A. C. 95. H. L. 

^nno^ofions;— B6fd.Sabatlere.Tradin(rOo., [19271 ICh. 405; 
First RusHlan Insoe. v. London 8c Lancashire Inscc., [102R1 
Ch. 922. Mentd. The Jupitor (No. 3) (1927), 137 L. T. 333. 

1808. Add. Annotation: — As to (2) Refd. The 
Stream Fisher, [1027] P. 73. 

1800a. Rights of mortgagee of ship under 

French hypothdque — Claim for necessaries.] 
— According to hYench law, the mtgee. of a 
ship imder a French hypoihdque, although 
he has not the same right of property as that 
^ven by Merchant Shipping Act, 1894 (c. 60), 
in respect of an Engh'sh mtge., has a right to , 
arrest the ship in the hands of a subsequent I 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French shin & 
claimants under a French hypothf que upon the j 
ship : — Held : as the rights under the 1 
hypothque must be determined according | 
to French law, wluch gave greater rights j 
than those given by English law to a neces- i 
saries man who had merely the right to sue { 
in remy the claim of the necessaries men, 
according to the lex fori by which the 
question of priorities must be determined, 
was posti)oned to the claim of the mtgees. — 
The Colorado, [1923] P. 102 ; 92 L. J. P. 
100 ; 128 L. T. 769 ; 10 Asp. M. L. 0. 145, 
C. A. 

Annotaiton : — Refd. Republlca de Guatemala v. Nunez, [1927] 

1 K. B. C69. 

1828. Add. Annotation : — Consd. The Golaa, [1926] 
P. 103. 

1881. Add. Annotation : — Refd. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1882. Add. Annotation : — ^Apld. Ellerman Lines v. 
Read, [1928] 2 K. B. 144. 

1882a. .] — Ellerman Lines, Ltd. v. Bead, 

No. 1135a, ante. 

1387. Add. Annotation : — Mentd. Salvesen (or von 
Lorang) v. Austrian Property Adminii^rator, 
[1927] A. C. 641. 


1340. Add. Annotations : — Consd. Ellerman I anes 
V. Bead, [1928] 2 K. B. 144. Mentd. New York 
Life Insce. v. Public Trustee, [1924] 2 Ch. 
101 : Swedish Central By. v. Thompson, 
[1924] 2 K. B. 255. 

1845. Add. Annotation : — Apld. Ellerman Linos e. 
Read, [1928] 2 K. B. 144. 

1348a. Scottish action for rectification 

of settlement.] — ^W ilson v. Wilson (1895), 
TinieSy Feb. 14 &; Mar. 5. 

1852. Add, Annotation : — Mentd. Eustace v. Eus- 
tace, [1924] P. 45. 

1870. Add. Annotation : — Mentd. He A Debtor, 
[1922] 2 K. B. 109. 

1876. Add, Annotations : — Mentd. The Tervaote, 
[1922] P. 259 ; The Russland, [1924] P. 66; 
The Goulandris, [1927] P. 1H2; Tho Stream 
Fisher, [1927] P. 73. 

1378a. .] — In respect of a collision in 

the Rod Sea the owners of tho J. issued a 
writ in the Egyptian cts. against tho owners 
of the M. &, ootained bail. Shortly after- 
wards tlu* owners of t ho M. instituted a cross- 
action against the owners of the J.. also in 
Egypt. In Oct. 1927, the owners of the M . 
issued a writ in personam i 
the owners of the y., who c 
under prot(*Bt & std. down a moliVui to sot 
aside the writ. In Dec. tho owners of tho 
M. (li.Kcontinued tludr cross-action in Eg'^t : 
— Held: if tho cross-acl ion had still boon 
pending tho owners of tho M. might have 
been put to their (*lccHon, but as they hod 
already elected there was no justification for 
staying the action in England, merely because 
they were d(*fts. to an oc'tion in another 
country in rc'spi'ct of tlie same subject- 
matter. The .Ianera, [1928] P. 56; 97 

L. J. P. 58 ; 138 L. T. 5.57 ; 44 T. L. B. 193 ; 
17 Asp. M. L. i). 416. 

1379a. .] -In 1024 pltfs. iu- 

fttitut(‘d an action in rrm in tho United Htaics 
m respect of damage done by defts.’ ship to 
some pipe lini‘S belonging to fdtfs. in the bed 
of tho river at Tampan, A the ship was 
arrested & released on bail being given by 
defts. Before the action in America hod 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Feb. 27, 1926, 
re-arrested tho ship in tho Thames. On 
Mar. 4 defts. served notice of motion to i 
aside the writ A all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 Held : having 
obtained bail & so released the ship from an> 
further claim in respect of the paiticulsr 
damage alleged, pltfs.’ subsequent discon- 
tinuance of the action in America after tlie 
re-arrest in England did not euro their 
breach of good faith in instituting proceetlings 
in England & causing the ship to bo arrested 
again, & the writ & all subBcquont proce<*ding8 
must be set aside. — T he (JIolaa, [1926] P. 
103; 95 L. J. P. 60; 1,3.> L. T. 208 ; 42 
T. L. R. 414; 70 Hid. .Jo. 776 ; 17 Asp. 

M. L. O. 35. 

1880. Add. Annotations : — Distd. The Juno (1922) 
128 \j. T. 071. Apld. The Golaa, [1926] J*. 
103. Refd. The (ioulandris, [1927] P. 182 

1381. Add. Annotation : — Consd. The Jnno 
128 L. T. 671. 
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1888. AM, Annotations: — Folld. The Juno (1922), 
128 L. T. 671. Reid. The Golaa, [1926] P. 
103. 

1888a. ■; .]— On June 13, 1922, a 

British steamer & a Finnish steamer were in 
collision in the river Maas, Uolland. After 
the collision the P'innish owners threatened 
arrest in a Dutch port. The owners of the 
British stc-amer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, ^ although no pro- 
ceedings were begun, documents in identical 
ierms in the nature of bank guarantees to 
provide bail if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 0 
the ^ Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 


of the British ship. At that time no pro- 
ceedings ha4 been begim in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land : — Held : no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
m England. — The Juno (1922), 128 L. T. 
671 ; 16 Asp. M. L. C. 118. 

1887. Add. A nnotation : — Refd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 


PART XVI. SECT. 6, SUB-SECT. 2. 

1 . Add “varied on appeal, 4 A. R. 267." 
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VoL XI.- Cases 2-88. 


CONSTITUTIONAL LAW. 

Part 11. — The Title to the Crown. 

2. Add. Annotation Generally , Mentd. The Torvaete (1922). 128 L. T. 176. 

Part III. — Relations between the Crown and the Subject. 

17. Add. Annotation : — Refd. Falcon v. Famous Players Film Co., [1026] 2 K. B. 471. 


Part IV. — ^The Royal Family. 


25. Add. Annotation : — Refd. Ite Mason (1928), 
97 L. J. Ch. 321. 

41. Add. Annotations : — Mentd. Perlak Petroleum 
Maatscliappij v. Deon, [1924] 1 K. B. Ill ; 


Buerger v. Now York lafe Assoo. (1927), 96 
I 4 . J. K. B. 930; B. v. Moscovitch (1927), 
13S L. T. 183 ; The (Vovtoth Hall, Tho(?oltic, 
11930JP. 11)7. 


Part V. — The Royal Prerogative. 


63. Add. Annotation : — As to (2) Gonsd. Nadan v. 
II., [1926] A. O. 482. 

54. Add. Annotation : — Refd. Nadan v. R., [1920] 
A, C. 482. 

58a. Crown cannot seize subject’s property with- 
out compensation — What amounts to seizure.] 

— ^Assuming that the Crown has no right at 
common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where. 


by the order of a c<)inpet('rit authority, it is 
placed at the disposal of the Govt., &, a mere 
negative prohibition, though it iuvoIvi>H 
intorfmujcc with an owner’s enjoyruent of 
property, does not, rnf‘M*Jy bt^eause it i.s 
obeyed, carry with it at <'onimon law nny right 
to compensation. — Fiiakc’jo hhCNWicK Co. 
V. R.,f1927] 1 K. B. 458 ; 96 L. .T. K. B. 144 ; 
136 ii. T. 358 ; 43 T. Ta. ft. 18 ; 32 Com. (Jas. 
116. 

Annotationt : —'RellA. Ensign Shipping Cn. t>. T. R. Ooinm. 

(1927), 1.6) L. T. Ill : Ensign Shipping Co. t». 1. K. Comrs. 

(192S), 12 lujcl’aH. 11C9. 


Part VI. — The Crown in 

79. Add. Annotation : — Refd. Nixon v. A.-G., 
[1930] 1 Ch. 566. 

80. Add. Annotations : — Refd. Brown v. Dagen- 
ham U. C„ [1929] 1 K. B. 737; Nixon v. 
A.-(4., [19301 1 Ch. ,566. 


relation to the Executive. 

81. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. C., [192UJ 1 K. B. 737. 

83. Add. Annotations: — Refd. Brown v. Dagen- 
ham U. 0., [1929] 1 K. B. 737; Nixon r. 
A.-G., 1 1 9:10] 1 Ch. 566. 


PART 111. SECT. 1. 

b f. To govern dr protect — Statutory 
right to compensation for civil com- 
rruAUrn — Lom of right by recovery from 
insurer .] — Leek r. Exec’UTIve CorNcii. 
(President), 11928] I. R. 408.— IR. 

PART VI. SECT. 2. SUB-SECT. 1. 

76 I. Public oMcers rf* servants 
generally — Suspension of — Holding of 
inquiry— Court cannot interfere .] — 
ScHiRRBOUT r. Union Government 
(Minister op JasncK), 11920] App. D. 
296.— S. AF. 

81 ii. .) — PJtf., 

manager of a railwap under a con- 
tract made with the Govt, to be paid 
a stated salary & six months* salary 
If at any time he should be dismissed 
without notice, was dismissed without 
notice: — Held: (1) ho was entitled 
to recover his six montlis* wages ; 


(2) tho Crown was not liable for Intervut. | 

NOULK V. NEVn<'<JU\DI.AND Govp.nN- 

MENT (1902), 8 Nlld. L. U. 671, GOl.— 

NFLO. 

83 ii. .] — Apart from 

1 some special statutory provlhidii, no 
action will Ho against the (’lown for 
tho wron^ul disuilsBal of a servant of 
Govt. This rule of law is bused ujAon 
public policy Sc the prerogatUo light 
of the Sovereign. In Government r)f 
India Act, 1919, s. 90«, tho words 
“ subject to the provisions of this Act 
Sc of rules made thereunder every 
person in the Civil Servlc o of f ho 
Crown in India holds office during 
Ills Majesty’s pleasure,’* read together 
with r. 14 of tho rules regarding the 
Civil Services in India nuuie by the 
Secretary of State providing for — 
proper departmental inquiry, indicate 
that certain formalittes must bo 
observed before a <dvil servant can bo 
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disiul-isi (I. In HO fur uh (Iicsjs rorrnuii 
tIcH aro a11(‘g(*d n«At to have Ih*« n 
followed, pllf. hits a cause ol ad Ion. 
Raroni r. Su’JtKTA/iv oif S/vn* ntu 
India (1929;, 1. L. R. « Ran. 21.0. 
IND. 

0 I. OrdintiTirr ifindi iintAr 

Nurthem Tcrrilnry Ads] I'llf. was .i 
ulosHi/iud ont(*er iti the pahlK -f ivj<e of 
t/iu'crisland In 1917. He uan Heai 
appointed to the romnionw< allli ollU-o 
of Rlroctor of Rands In the Northern 
Territory, Sc he r^onfinned to liold tho 
position until 1921, when the Governor- 
General in Council dispensed with ids 
services : — Held : tiio ( 'rewn had power 
to dispense, at will, with the scrvlecs 
of pltf., vvJjo was appointed uiidci 
Ordinance No. C of 1913, mode undei 
the above Acts, Sc not under Comi/ion- 
woalth )*ubllc Service Act. — Titowin 
r. The Commonwealth (1921), .d 
C. L. It. 687.— AU8. 



OaaeB 8ft— 814a. Engush and Empire Digest Supplement. 


85. Add. jlnnotofion .* —Held. Nixon v. A.-G., 
[1930] 1 Ch. 606. 


96. ■ Add. Annotation : — ^Mentd. Foster v. Driscoll, 
Lindsay v. Ai til eld, liindsay v. Driscoll, 
[1929] 1 K. B. 470. 

100. After the cross-reference following this case 
add as follows : — 

Extension of British Jurisdiction In British 

protectorate.] — See Dependencies, No. 10a. 

Effect of recltsds In.] — See Estoppel, Vol. 

XXI., p. 331, No. 1247. 

107. Add. Annotation : — Refd. Eshugbayi Bleko 
V. Nigeria Government, [1928] A. 0. 459. 

110. Add, Annotation : — ^Refd. Buffy-Amell, etc. 
Co. V. E., [1922] 1 K. B. 699. 

122. Before this case add Seet alao^ Crown 
Practice, Vol. XVI., pp. 481-491.*' 

Add. Annotation : — Mentd. R. v. Comp- 
troller-General of Patents, Ex p. Muntz 
(1922), 38 T. L. R. 062. 

186a. Statement of fact — Whether binding on 
court.] — Where a collision took place in the 
Bristol Channel, some 10 1 or 12^ miles from 
the English coast ^ 9^ or 74 miles from the 
Welsh coast, & the judge decided that the 
waters where the collision occurred were 
witliin the fauces terree & within the bodies 
of the counties of Devonshire & Glamorgan- 
shire, &, on appeal, the ct. was informed by 
the A.-G. that ho was instructed by the 


Secretary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended : — Held : (1 ) (Atkin & Lawrence, 
L.JJ.) the statement of the A.-G. was 
binding on the ct. ; (2) (Bankes, L.J.) 
the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority A to the 
general trend of modem jurists to limit the 
width of the fauces terree within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given. — 
The Fagebnes, [1927] P. 311 ; 96 L. J. P. 
183; 138 L. T. 30; 43 T. L. R. 746; 17 
Asp. M. L. C. 326 ; at(5 nom. The Faoernbs, 
Cornish Coast (Owners) v. Societa 
Nazionale di Naviqazione, '71 Sol. Jo. 
634, C. A. 

136b. .] — Engelke V. Musmann, No. 

418a, post. 

152. Citations: — For “[1920] 1 Ch. 107“ read 
“ 11921] 1 Ch. 107.’* 

Add. Annotation : — Mentd. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1926), 42 T. L. R. 81. 

157a. Air Council — Whether corporation.] — 

Semhle : the Air Council is not a corpn. — 
Mackenzie-Kenned Y v. Air Council, [1927] 
2 K. B. 617 ; 96 L. J. K. B. 1146 ; 138 
L. T. 8 ; 43 T. L. R. 733 ; 71 Sol. Jo. 633, C. A. 


Part IX. — The Crown in relation to the Law 


176a. .] — Rookewood's Case (1690), Holt, 

K. B. 683 ; 90 E. R. 1277 ; sub nom. R. v. 
Rookwood, 13 St. Tr. 139, 186. 

JnnoiatutnH .‘-Reid. K. v. KInloch (1740), 18 SUfe Tr. 395 ; 
Howard v. Shipley (1803), 4 East, 180 ; It. v. Dully (1M4S), 
7 State Tr. N. b. 79.5 ; Muloahy v. It. (1867), 15 W. R. 
446. Mentd. it. V. Layer (1732), 8 Mod. Hop. 83; U. 
V. Heauo (1864), 4 D. Ac H. 947. 


214a. .] — R. V. Crosby (alias Philips) (1695), 

1 Ld. Raym. 39 ; 6 Mod. Rep. 16 ; 12 Mod. 
Rep. 72 ; 2 Salk. 689 ; 12 State Tr. 1291 ; 
Holt, K. B. 763 ; Skin. 678; 91 E. R. 923. 
Annotiiiuma : — Refd. 11. v. Davis & Carter (169.5), 5 Mod. 
Rep. 74; The Vllle de Varsovie (1817), 2 Dods. 174; 
Hinks’ Case (1845), 1 Den. 84; Tit Barber (1850), 15 
L. T. O. S. 500. 


f 1. Effect of Oovemment of 

India Art, 1910.] — Govt, of India Acts, 
1911), 8. 06n, does not abrofrate the 
rlurlit of the Crown to dismiss Its civil 
servants at Its pleasure, but reiterates 
that rlfrht & enacts that the same is 
only limited In so for as there are 
doflnlto & special or particular rules 
laylnff down the method by which, or 
tko olroumstances In which, that right 
Is to be oxcrcisod. — BTMALACnA.UA.N 
Batabtal r. Indian Mubeum Trus- 
TKRS (1920), I. L. R. 57 Colo. 231.— 
IND. 

g I. Retirement by Order in 

Couned — No office named in Order — 
Retiremeni from all public offices .] — 
Bkyob V. R. (Can. Ex.), 11929] 3 
D. li. R. 138.--CAN. 

PART VI. SECT. 3. 

100 1. Order in ('ouneil — Under IVor 
Measures Act, 1914, s. 6 — Valxdiiv ] — 
PuoBLEY e. Garmon, p. 383, post. — CAN. 

100 11. Under Dominion Lands 

Act, R. S. C., 1888 (c. 54) -VaixdUv.] - 
SrARDKY V. New MoDono ai.l-Hkouu 
G in Co.. [1927] 2 W. W. R 379 ; affd., 
1 1 927 1 3 W. W R. 464.— OAN. 

100 ill. Whether coiUrart con- 

stUuied.] -Held : Orders In Oounoll 
Issued iniThuant to 46 Vlct. o. 17, 
ss. 49 A 50, anthorisine the Minister 
of the Interior to grrant lioenses to out 
timber, did not constitute eontraots 
between the Crown A proposed lioeusees, 
suoh Orders in Coimoli being revocable 


by the Crown until acted upon by the 
granting of licenses under them. — 
RDnMBJie. U. (1894), 23 S. O. R. 488.— 
CAN. 

100 iv. .]— Stemtart V. 

JONEH (1900), 19 P. R. 227.— CAN. 

100 V. Based on mistake of fact 

— Whether binding on Croum.] — The 
Crown Is not bomid by on Order In 
Oounoll passed inadvertently & on 
mlsLiko of fact. — Quebec, Montreal 
A SournKHN Ry. Co. v. H. (1914), 15 
Exoh. C. R. 237.— CAN. 

100 vl, Svfficivnt memorandum 

in urUing of agreement.] — Held : an 
Order in Council ought to be regarded 
08 a sufflclent expression in writing of 
an ogrooment to pay on the part of tho 
Crown. — Lamarrs & Co. r. R., [1023] 
Exoh. C. R. 174.— CAN. 

100 vll. Authorising contract — 

Scope of authority.}— Held : an Order 
in Council authorising the Minister to 
enter into a contract for the remov^ 
of clay sand & gravel, tendered for at 
a given price, does not oarrv with It 
any authority to add anything to or 
to vary tho scope of the contract 
beyond the ambit of the Order in 
Connoll. Tho introduction of a clause 
purporting to be part of the authorised 
contract, throwing upon the oontraotor 
the obligation to remove, at the same 
prloe, material of another olaas tban 
that mentioned in the Order in CounoU, 
is beyond the authority oonferred by 
said Order in GonnoU.— -Nationai. 
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Dock & DKEuaiNa Corpn., Ltd. v . 
R., [1929] Ex. C. R. 40.— CAN. 

PART VI. SECT. 9. SUB-SECT. 1.— A. 

sm. Whether pmeer to Itegin action in 
county court by information .) — R. v. 
CoiJUAN, [1929] 3 W. W. R. 385 ; 62 
Can. C. C. 186 ; 38 Man. L. R. 330. 
—CAN. 

sa. Department of Attorney -General — 
Manitoba Temperance Act, s. 68.] — 
The Department of the A -G. referred 
to in the above sect, is to bo dte- 
tlnguishod from the A.-G. — R. 
(TnoMPBON) V. HAMMArr (Man.), 
[1926] 3 W. W. R 350.— CAN. 

PART VL SECT. 10. 

■b. No power to waive statutory 
conditions.}— A department of the 
Govt, cannot waive the peiformanoe of 
any of tho conditions imposed by the 
leglblature. — Peck v. K. (18Sl), 1 
B. C. R. pt. 3, 11.— CAN. 

BO. Larid Settlement Board .] — The 
Land Settlement Board created by 
Land Settlement Sc. Development Act, 
1924 (c. 128), is a department of the 
Government. & there being nothhig In 
said Act or other statutes which gives 
it a right to sue or be sueti, no a^on 
lies against it for acts done in 
its official capacity. — RATTENBrnT v. 
Land Settlextbnt Board, (1928) 3 
1>. L. R. 382 ; [19281 2 W. W. R. 475 ; 
39 C. R 528 ; on appeal , [1929] 
1 D. L. R. 242.— CAN. 



Vd. Zl.~0(iii8titiitUmal Law. Cases 233—317. 


283. Add, Annoiaiuma : — ^Refd. Nichol v, Fearby, 
Nichol V. ^bixison, [1923] 1 K. B. 480 ; A.-G. 
V. StiU (1927), 44 T, L. R. 102. 

264a. .]— Bidgood v. Dayibs (1820), 6 

B. & C. 84 ; 9 Dow. & Ry. K. B. 163 ; 6 
L. J. O. S. K. B. 64 ; 108 B. R. 384. 

266. For “ Chaplain to King »» read “ 

Royal chaplain.’* 

266a. 8. P. Winter r. Dibdin (1844), 13 M. & W. 
25 ; 2 Dow. & L. 211 ; 13 L. J. Ex. 263 ; 3 
L. T. O. S. 164 ; 163 E. R. 11. 

Awnotation Apld. Harvey v. Dakins (1840). 3 Exoh. 266 
268. Add. Annotation t-Mentd. Bundy v. Motor 
Cab Owner Drivers* Assocn. (1930), 143 L. T. 
334. 

272. Add. CUation 48-L. J. Q. B. 465. 

284. Add. CUcUiona : — 66 Sol. Jo. 218 ; affd.t 
[1922] P. 122. 

290. Add. Annotation : — Refd. Wigg v. A.-Q. of 
Irish Free State (1927), 90 L. .f. P. O. 88. 

291. Add. Annotation : — Consd. A.-G. for Straits 
Settlmte. v. Pang Ah Yew, [1925] A. C. 655. 

292. Add. Annotations: — As to (1) Refd. Wigg v. 
A.-G. for Irish Free State, [1927] A. 0. 674. 
As to (2) Refd. A.-G. for Ontario v. McLean 
Gold Mines Co. (1020), 95 L. J. P. O. 217. 
Generally, Refd. Jaeger v. Jaeger Co. (1927), 
44 R. P. C. 437. 

298. Add. Annotation : — Expld. Nixon v. A.-G.. 
[1030] 1 Ch. 500. 

293a. Indemnity Act as defence.] — In 1018 the 
suppliant, who was then a jewelry dealer in 


Petronad, deposited certain jewelry with the 
British consul, who was in charge (jf tlio 
embassy premises, & owing to dillicultiea in 
the way of the consular officers ol)taining 
money the suppliant agreed (liat (he consul 
might sell the jewelry & use the i)roce<*(ls for 
His Majesty’s s<'rvice. The jewelry was put 
in a locked leather bag kept in a s/ife at the 
embassy. Persons claiming to ho rt'pre- 
sentatives of the Soviet Govt. ent^tTed thr 
embassy & arrested everybody, &; aftorwauL 
the bag was found to have bot*n cut open A 
the contents taken. In 11>26 the suppliant 
claimed the value of the jewelry, but tluj 
Foreign Secretary repudiated liability, At the 
suppliant brought a petition of right. The 
A.-G., by demurrer, submitted tliat. there 
was no ground of claim as the facts discU»sed 
showed the absence of negligence, A:, secondly, 
he put in an answer At plea that th«) claitii was 
barred by the Indemnity Act, 1929 (c. IS) : — 
Held : (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must bo ovor- 
rul(‘d ; (2) the claim was barred by the 

Indemnity Act, 1920 (c. 48), At there must be 
judgment for the Oown on the answer & 
plea relating to that Act. — Huoknall r . U. 
(1930), 46 T. Iv. K. 449, C. \. 

306. Add. Citation .*—48 L. J. Q. B. 465. 

317. Add. Annotation: — Refd. A.-G. for Ontario 
V. McLean Gold Mines Co. (1926), 96 L. J. P. ( ’. 
217. 


PART IX. SECT. 6, SUB-SECT. 6. 
sd. Inprooeedingaconcaningauealions 
of legislaiive juriadiction.) — where. In 

8 rooeeding8 between private sultora. 

tie validity of an Act of a provinoial 
legislature Is questioned, the A.*G. 
of the province will be heard on the 
question of provincial loglslatlvo Juris- 
diction. — ClTtZMNS lN8. Co. V. JOHN- 
STON, Cass. Dig. 2nd. ed. 678. — CAN. 


PART IX. SECT. 6. SUB-SECT. 1. 

h (p. 523) i. For tort .] — An 

action sounding in tort does not lie 
gainst the Crown, — Ciueelman & 
Vekoe V. R. na20), 62 D. L. R. 390 ; 
20 Exch. C. R. 198.--CAN. 

h (p. 523) U. 8. P. Yates v. R. 
(1920), 20 Exoh. C. II. 175.— CAN. 

h (p. 52.3) ill. 8. P. Manskau V. R., 
[1023] 1 D. L. R. 25 : 1192.3] Exoh. 
C. R. 21.— CAN. 

h (p. 523) iv. .] — An action 

in tort does not lie against the Crown, 
except under spocial statutory 
authority. — T heriault v. R. (Quo.) 
(1917). 16 Exoh. C. R. 253 ; 39 D. L. R. 
705.— CAN. 

b (p. 523) V. .]— In an 

action against the Govt, of Ceylon to 
recover for damage caused to a steam - 
ship by grounding in Colombo harbour 
in a berth to which she had been taken 
by a Govt, pilot : — Held : It vras not 
necessary to decide whether in Ceylon 
the Crown could be made liable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Colombo 
Electric Tramway Co. v. A.-O., 8c 
inasmuch as the question in Ceylon 
was whether any particular part of 
Roman Dutch law had been recognised 
there, very clear arguments would be 
required to induce the Judicial Com- 
mittee to reverse that decision. — 
British Petroleum Co., Ltd. v. 
A.-G. FOR CrFlon, [1926] A. C. 147 : 
95 L. J. P. C. 86 : 1.34 L. T. 305 ; 42 
T. L. R. 166.— CEYLON. 


h (p. 523) vl. For fraud .] — It Is 

Dot ooinpotont to prove that tho Crown 
has boon guilt y of fraud ; nor can t lie 
<>own be held liable for the fraud of 
Its offleers. — iZc Frost Drothbwh, 
[1925] 2 D. U R. 339; [1925] 2 
W. W. H. 469.— CAN. 

291 xlv. .] — An action 

of damages does not lio against tho 
Crown In respect of a wrongful act 
ouminlttod by on© of Its servonls. — 
MAoaKKOOR V . Lord Advocate, 11921] 
S. O. 847.— SOOT. 

J (p, 521)1. .]— 

Wkluen V. Smith, [1024] A. C. 484.— 
A US. 

J (p. 624) li. .1 - 

Robinhon e. State op Sorrni Airs- 
TWALIA, [1920] A. C. 469, P. C.— AUS. 


y (p. 524). Add 
42." 


revsd., 30 8. O. R. 


y (p. 526) I. .1— 

Lkclkro V R. (1920), 62 D. L. R 324 ; 
20 Exch. C. R. 236.— CAN. 
p. 525) U. 


y (p. 526) il. 

Held : the Crown wae 


J the Crown was liable in damages 

under Public Utilities Act, s. 31. for 
an accident caused by a fallen telephone 
wire lying on the public highway, being 
part of a system of wires orcclod & 
maintained by the provincial Depari,- 
ment of Railways & Telonhouos. — 
ZoRNES V. R., Hamilton v. R., [1922] 
2 W. W. K. 1179 : 67 D. L. K. 733.- 
CAN. 

y(p. 525) iik ,]- 

The suppliant was wounded by a 
bullet fired, during taraet practice, 
from the rifle range at Cote St. Luo, 
in the District of Montreal, lie filed 
a petition of right claiming duriiages for 
the injury be thereby suKtained 
Held : the rifle range was not a " public 
work," within Excbeqner ft. Act, 
50 8c 51 Viet. c. 16 (D.). s. 16 (c). 8c 
the Crown was not liable. — L a rose v. 
R. (1900). 6 Exoh. C. K. 425.- CAN. 

b (p. 525) I. 8er^f8 rendered to 

committee. y— The Crown is not liable 
upon a claim for the services rendered 
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by liny ono to ii coininlttoo.— KiMMirr 
V. It. (1896). 5 Exch. 0. It. 130.- CAN. 

a i. For ejcreM of salaries fixed 

d: approved by Oovemor-Oeneral in 
f’otDiHf.]— BuiUtouaiis V. R. (1891), 
20 8. C. li. 420.— CAN. 

Ij li, _ — Wranaful acts of noltre xn 
coume of duty. J - Members of tne police 
force are pehroJ facie servants of the 
Crown, & by virtue of tho C.'rown 
Liabilities Act, 1910, the Onwu is 
prinul facie liable for wrongful acts 
conuulttod by a member of that l<'orc:e 
In the course of his duty, in ordtir to 
osenpo liability It Is not MUtllclent for 
tho Crown to show that tbo police 
officer was porfonriJrig a statutory duty. 
To take tho case out of tho Act there 
must be a luck of one or more of the 
esseutials of the law relating to master 
be servant such as that the police 
olficor was pcrfoniiPig a duty of a 

S craonal nature which made him In- 
opondoiit of the control of tho Crown 
pro hue tnce. — Union Govt. v. Thorne, 
[10.30] App. D. 47.— S. AF. 


PART IX. SECT. 6, SUB-SECT. 2. 

80411. .] — H. V . PlCUREAULl 

(1922). 60 D. L. R. 671 ; 21 Excli. 
O. R. 355.— CAN. 


sd. Itefcrence to load of depart - 

ment.] — Under Exchefiner ft. Act of 
Canada, s. .38, any eJuim ngiunst the 
Crown may be proaiMsutcd bv petition 
of right or referred to th** ct. ny tbo 
head of tho departinent In (‘tinneetjou 
with the administration of wlm h the 
claim arises. A claini bv upidts. for 
cnniponsatlon in respect of the ronudia- 
tlon of a contract w hi- so rcferrwl by th© 
Minister of J(aIlwu>M 8 c fanals. Sub- 
seanentJy the frown (uiplled for leave 
to withdraw tho reference : — Held : 
the claim arose ‘‘ In conneid^lon with 
the adudnistratlon " of th© Dojiart 
xuent of Railways 8c Ganals & curm 
within sect. 38, 8c leave must t*<’ 
refus#Ml. — Dominion Buii.dinu fonj*N 
LTD. ». K. (1929), 46 T. L. H. 22. 1* < 
—CAN. 



Cases 824a<-873a. English and Empire Digest Supplement. 


324a. Civil action against Crown servant— By 
private person — Discretion of court to order 
trial at bar.] — Andkrson v. Gokrie (1894), 
10 T. L. 11. .S83, C. A. 

820. Add, Annotation : — ^Mentd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K, B. 271. 

889a. .] — In proceedings by information on 

the revenue side of tlie K. B. Div. claiming 
payment of income tax, the taxpayer cannot 
set off a debt due to him from the Crown. — 
A.-O. V. Guy Motors, L/td., [1928] 2 K. B. 
78 ; 97 L. J. K. B. 421 ; 139 L. T. 311. 

344. Add. Annoiationa: — Consd. i2c Letters Patent 
No. 1 39,207, Re Carbonit Akt., [1924J 2 Oh. 63. 
Refd. Swift v. Board of Trade, [1926] 2 K. B. 

345. Add. Annotation : — ^Refd. Re Letters Patent | 
No. 139, 207,Hc Carbonit Akt., [1024]2 Ch. 53. 

346. Add. Annotation : — Consd. Re Letters Patent 
No. 1 39,207, Rc (Jarbonit Akt., [1 924 J 2 Ch. 53. 

347. Add. Annotation : — ^Montd. Umra v. R. (1024), I 
41 T. L. R. 86. 

348a. In proceedings under Patents & 

Designs Acts. | — ^Appcts. applied by originating 
summons under Patents & Designs Act, 
1907 (c. 29), a. 20, ns amended by l*atcnts & 
Designs Act, 1919 (c. 80), s. 8, for an inquiry 
as to the reinuncra.tion proper to be paid to 
them for the user by a (lovt. department of 
the patented invention of whi<'h they were 
the registered owners. In the i nirse of the 
proceedings, preliminary to hearing of the 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
wore made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt, 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Gov't, to 
make use of it thereafter without payment. 
On the question how the costs ought to bo 
borne : — Held : (1) under that part of 


Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt, department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularlv to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
os regarded liability for costs . — Re Letters 
Patent No. 139,207, Re Carbonit Akt., 
[1924] 2 Ch. 63 ; 93 L. J. Ch. 309 ; 131 L. T. 
89 ; 40 T. L. R. 421 ; 68 Sol. Jo. 476 ; 41 
R. P. C. 203, C. A. 

Anruitaiion: — Aa to (1) Consd. Swift v. Board of Trade, 
[]!)20i 2 K. li. 131. 

.] — See, generally^ Patents. 

348b. As to validity of patent — Action 

against Air Council .] — Held : there was no 
reiison for departing from the ordinary rule 
that the Crown neither paid nor received 
costs. — Rowland v. Air Council, [1923J 
W. N. 72. 

363. Add. Annotations : — Mentd. A.-G. v. Swan, 
[1922] 1 K. B. 682 ; Gibson v. Reach (1923), 
40 T. L. R. 73. 

367. Add. Annotation Apld. Pathc of Prance v. 
Hams, Same v. Mansbridge (1926), 42 
T. L. R. 760. 

368. Add. Amiotation : — Refd. Re Ijctters Patent 
No. 139,207, Re Carbonit Akt., [1 924] 2 Ch. 63. 

373. Add. Annotations : — As to (1) Apld. Sterling 
Trust V, I. R. Comrs.. I. R. Comrs. v. Sterling 
Trust (1025), 12 Tax Cas. 868. Consd. 
Birmingham Corpn. v. I. R. Comrs., [1929] 
2 K. B. 187. Refd. Luipaard’s Vlei Estate Ac 
Gold Mining (3o. v. I. R. Comrs. (1930), 99 
L. .1. K. B. 330. 

373a. Arbitration to assess compensation for 

requisitioned goods.] — In assessing the com- 
pensation to be paid for bacon requisitioned 


PART IX. SECT. 6. SUB-SECT. 6. 


337 vl. .] — Estoppol cannot be 

invoked afrainst tho Crown. — U. v. 
Teshikr (11)21), 21 Exoh. C. K. 150. — 
CAN. 

339 iJi. .] — A subject haa no 

ritrlit to M't oft In an action brought by 
tho (Vouil,— 1\. (AllMSlKlt OF AOHl- 
COLTOJU 1 OK Sahkaiciikwan) r. 
BOITUKI.. [llfjr.l 3 1). It. ; 1192.5] 
2 W. W, 11 .t97 ; 19 Susk. L. Jt. 4 S3. — 
CAN. 


339 Iv. -.] A right of Bot-off 
dooH not cxlhL nguluht tho Cro^vu. — 
II. V . British Ami.kkun IUnk Notk 
Co. (1001), 7 Exch. C. It. 119.— CAN. 

o i. .] — A oonnuiroluuu cannot 

bo ploaded agaiuBt tho Crown aa of 
right. — A.*G. FOR Ontario i*. Kobsell 
(1021), 04 D. L. R. 69; 49 O. L. K. 
103.— CAN. 


o ii. .1 — A Bubjoct has no right 

to co\uitoivlalni In an action bruugtit 
by tho OoVvn. — 11. (Minister (»i 
Aauioi'i.TuRK for Saskatohrwan) ». 
Bourkf, 11926] 3 D. L. H. 537 ; 
[1926] 2 W. W. K. 397 ; 19 Sask. L. 11. 
483.— CAN. 


%m. Whether action hro%^lU in right 
name.i — In an action oonoemlng trans* 
actions under Boldiurs Settlement Act, 
defto. contended that the action should 


liavo been brought in tbo name of tho 
Soldioi'N SotUoment Board & not in that 
of tho Crown : — Held • m't ion properly 
iUHtItutod in that of tho Crown. — U, v. 
.Saywarh Trading & Kanouino Co., 
Ltd., 119241 Exeb. C. 11. 15.— CAN. 


PART IX, SECT. 6, SUB-SECT. 7.- A 
sp. CroicH CoHia Act, Ii. S. Ii. 
1911 (r. (51) HJfcrt of.] — Ildd: not 
to apply- to tho Crown in right of 
Doinmiun, tho atatutc not niakuig it 
clear in oxprosB terms or by nocosbaiy 
intcnaincnt that the reference is to tho 
Crown other than in right of tho pro- 
vlnoo only. — Mo.ntrp.ai. Tiu’sr Co. v. 
R., 11924] 1 D. L. R. 1030 ; 1 W. W. It 
057 : 33 B. C. R. 280.— CAN. 

BQ. Crou'n t'oais Act, R, S. B. C., 
1924.] - Crown I’ostb Act, R. S. B. C., 
1921, forbids tho awarding of costo 
either in favour of or against the 
C'rowu aa represented by tlie Govt, of 
tbo province of British Columbia. — 
R. r. Conway (B. C.), (1029] 3 W . W. R. 
2(ib ; 52 Can. Crlm. Caa. 1 Cl.— CAN. 


PART IX. SECT. 6. SUB-SECT. 7.— C. 

1 1. On appeal .] — Under Crown 

Costa Act. II. S. B. C., o. 61. oosts of an 
appeal oannot bo given against the 
Crown, though oosts in the lower ot. 
may by dlreotion of tho ct. — R. v. 
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I Caskib (1922), 70 D. L. R. 216 ; 38 
Can. Grim. Cas. 198.— CAN. 

t li. Under Fire Marshal 

Art, 1921 (c. 16).] — A local assistant to 
tlie flro iimrsliul in carrying out the 
duties imposed on Idm by tho above 
Act is an •' ofllcer, Bcrvant or agent of 
a, acting for tho Crown ” within Crow'n 
Costs Act, R. S. B. C., 1911 (c. 01), & 
I costs of Hii ap]}cal to tin* county et. 
I may bo given against a local a-ssistunt 
' to the fli’o marshal — Watson r. 
Howard. [1921] 4 I) L. R. 504 : [1924] 
3 W. W. 11. 401 ; 34 B. C. R. 449.— 
CAN. 

t iii. - — Under Sumrnari/ 

Connrtions Act, It. H. It. V., 1924 
(c. 215).]— Crown Costa Act, R.S. B.C., 
1924 (c. 02). is a bar to tho awarding 
of costa against the Crown on an 
appeal under Summary Convictions 
Act, R. S. 1). C., 1924, form a con- 
viction for an offonco against Govt. 
Liquor Act, R. S. B. C., 1924 (c. 146). 
— R. i*. McLane, II. V . Noon, [1927] 
1 W. W. R, 701 ; 47 Can. Crlm. Cos. 
208 ; 38 B. C. R. 306,— CAN. 

t Iv. In proeeedinga by eredUor — 

Crown administrator of inleaUUe'a estate.] 
— Held : neither the Crown nor the 
A.-O. liable for costs. — O abvkb v. 
A.-O. OF Prince Edward Island, 
(1926) 4 D. L. R. 1108.— CAN. 



7oL ZL>~Goiistitattonal Iaw. Oases 878a— 418a. 


by the Food Ck>ntrol]er under Defence of the 
Beahns Begulations : — Held : the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award. — Swift & Co. 
V, Board op Trade, [1926] 2 K. B. 131 : 95 
L. J. K. B. 834 ; 135 L. T. 301 ; 42 T. L. B. 
461, C. A. 


Annotation Inglewood Pulp & Paper Co. v. New 
Brunswick Eleotrlo Power Commission, [1928] A. C. 492. 


876. Add, Annotation : — ^Refd. Re Letters Patent 


No. 139,207. Be Oarbonit Akt., [1924] 2 Oh. 
53. 


882. Add, Annotation: — ^Reld. B. v. Provisional 
Govenuuent (General of the Forces) (1022), 
67 Sol. Jo. 125. 

384a. .] — WoLPE Tone’s Case (1798). 

27 State Tr. 613. 

Annotation : — ^Mentd. MgoiUinl Mxinolwa Sc Wanda v. A.-U. 
for Natal (19U0), 22 T. L. U. 4i.1. 


Part XII. — The Crown in Foreign Relations 


887. Add. Annoiaiione : — Ae to (1) Folld. White, 
Child & Beney v. Simmons, White, Child 
& Beney v. Eagle, Star & British Dominions 
Insce. (1922), 127 L. T. 571. Reid. Duff 
Development Co. v, Kelantan Government, 
[1924] A. O. 797 ; Kussian Commercial Sc 
Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098. 

As to (2) Apld. The Jupiter (1924), 93 L. J. P. 

156. (Jenerallyy Refd. Musmami v. Engelko 
(1927), 43 T. L. K. 685. Mentd. The Jupiter 
(No. 3) (1927), 137 L. T. 333. 

387a. Decrees of Russian Soviet Government 

— Effect of.] — ^The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt, against its own subjects in 
reject of property situate in its own territory. 

In 1918 a section of Busbian revolutionarh's 
took & retained posb(‘asion of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt, as 
the de jure Govt, of Russia. In 1028 the 
movables in question were sold in Russia ' 
by the Soviet Republic to dofts., who brought 
them to England. In an action by pltf. W 
recover those movables or damages for their 
detention or conversion : — Held : the action 
failed, as the ct. could not inquire into the 
validity of the acts of a for(*ign sovei’eign 
Power which had been rccogni.sed by the 
Govt, of thus country. — ^I ^aley (Piitnces.s 
Olga) v. Weisz, [1929] 1 K. B. 718 ; 98 L. J. 

K. B. 465 ; 141 L. T. 207 ; 45 T. L. R. 365 ; 

73 Sol. Jo. 283, C. A. 

.] —Hee, also, CuaiPANiLS, , 

Nos. 8523, 8524, 8527a, ante. 

On liability o! Russian 

reinsurance company under reinsurance 
treaties.] — See Insurance, No. 712a, post. 

Cancellation ol life assurance.] 

— See Conflict of Laws, No. 040a, ante. 

387b. Declaration by representative of foreign 
Sovereign as to ownership of property — How 
far conclusive.] — A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned. — T he J upiter (No. 3), 
[1927] P. 260 ; 97 L. J. P. 33; 137 L. T. 333; 

43 T. L..B. 741 ; 17 Asp. M. L. C. 250, C. A. 

Annotation:— "B aSA, First Kussian Insce. v. London Sc Lan- 
cashire Insce., £1928] Cb. 922. 

388. CiUdiona : — ^For “ Coop. Pr. Cas. 601 ; 9 

L. J. O. S. Ch. 216 ; 47 B. B. 619, L. O | 
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read *‘ Coop. Pr. Cas. 501 ; 47 E. B. 619 ; 
sub nom. Thompson v. Barclay, 9 Ij. J. O. S. 
Ch. 216, L. O. previous proceedings (1828), 

0 L. J. O. S. Oh. 93.” 

389. Add. Annotation: — Reid. Poster v. Driscoll, 
Lindsay v. Atttlold, Lindsay v. Driscoll, 11920] 

1 iv. B. 470. 

891. Add. Annotations: — Refd. The Tervaeto, 
[1922] P. 259; Engolko v. Musrnaun, [1928] 
A. 433. 

392. Add. Annotation : — As to (2) Refd. The 
Tervaotc, [1922] P. 259. 

894. Add. Annotations Consd. Duff Develop- 
ment (Jo. V. Kelantan Govornmont, [1921] 
A. C. 797. Refd. Tho Tervm'te, [1922] 
P. 259 ; Re Bjornstad Sc Ouse Shipping Co., 
[1021] 2 K. B. 673 ; (^Jornpanla Morcantile 
Argcntin/i v. United Bbates Shiiiping Board 
(1921), 03 L. J. K. B. 816; Tho Jiipihjr 
(1924), 93 L. J. P. 156; The Jupiter (No. 3) 
(1927), 137 L. T. 333; JCngclktj r. Mnsrnann, 
[1928] A. ( \ 433. Mentd. Tho Mogiloff, [1022] 
1*. 122 ; Tho Sylvan Arrow, [1023] P. 220. 

395. Add. Annofutujn : — A.s to (2) Refd. Dickinson 
V. Del Solar (1029), 45 T. li. U. 637. 

396. Add. Annotation: — Refd. Musrnaun v. 
Engelke (1927), 96 Jj. J. K. B. 824. 

401. Add. Annotaiioti : — Apld. Tho Terva»*te, 
11922] P. 269. 

408. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Krassin (1921), 38 T. L. B. 259. 

409. Add. Annotation -Consd, Musmann v. 
Engelke (1927), 96 J.. J. K. B. 821. 

411. Add. Annotation : — Consd. Engelke r. Mus- 
mann, [19281 A. (’. 433. 

412a. Chief ol mall department— Within privilege.! 

— Held : tho rule as to immunity from civil 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was tho chief of 
the mail department of the United States 
Embassy in I^ondon. — Assurantie Com- 
paonib Excelsior v. Smith (1923), 40 
T. L. It. 105, 0. A. 

413. Transfer 'paragraiihs (2) to (5) lo No. 421, 
post. 

Annotations : — For tho existing annotations read 
” Refd. Re Republic of Bolivia Exploration 
Syndicate, [1914J 1 (Jh. 139.” 

418a. Evidence — Settlement by Attorney-General 
on instructions of Foreign Office.] — ^A state- 
mc*nt made to the ct. by the A.-G., on the 
instructions of the Forei^ Office, as to the 
hiatus of a person claiming immunity from 
judicial process on the ground of diplomatic 
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pxiTilege, whether as ambassador or as a 
member of the ambassador's staff, is con- 
elusive. 

Deft, in an action in the £. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Bmbassy, 
& filed two affidavits in support of ms 
application. Fltf. applied for leave to cross- 
examine deft, upon his affidavits. The judge 
ordered deft, to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft, had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 
that capacity by the British Govt. : — Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft, was entitled to diplomatic 
privilege ; (2) (Loud Dunedin) apart from 
that statement, the order for the cross- 
examination of deft, would have been 
justified. — Enqelee v. Musmann, [1928] 
A. 0. 433 ; 97 L. J. K. B. 789 ; 139 L. T. 
580 ; 44 T. L. R. 731, H. L. ; revag. S. O. 
sub nom. Musmann v. Enoelke. [1928] 1 
K. B. 90. C. A. 


421. After the cai>chwords insert paragraphs (2) 
to (5) from No. 413, anfc, substituting the 
numbers “ (1), (2), (3), (4),” for “ (2), (3). 
(4), (6).” 


Citations : — For “ No. 413, ante” ree 1 ** (1832), 

1 Or. & M. 117 ; 1 Dowl. 688 ; 3 Tyr. 184 ; 

2 L. J. Ex. 13 j 140 B. 11. 338.” 


AnnotiUumi, A« to (1) Conid. Parkinaon v. Potior (18S5), 
16 U. J) I). ir»2. As to (Hi Oonid. I’arkinsou v, l’otU>r 
(188fi), 16 Q. B. I). 162. Krto. Eufirolko V. Musmann, 
tl928] A. C. 433. 


421a. Liability to be cross-examined to 

ascertain status.] — Enoelke v. Musmann, 
No. 418a, ante. 


422. Add. Aiinotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

425. Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

427. For ” No. 413, ante” road ” No. 421, ante” 
429. Add. Annotation : — ^Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

480. Add. Annotation : Retd, Musmann v. 
Engelke (1927), 90 L. J. K. B. 824. 

431. Add. A7i7iotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 483. 

432. Add. Annotation : — ^Refd. Musmann v. 

Engelke, [1928] 1 K. B. 90. 


485. Add. AnnotaHon : — As to (2) Refd. Musmann 
V. Engelke (1927), 06 L. J. E. B. 824. 

486. For No. 413, ante,” read No. 421, ante.” 

445. For « No. 413, arde,” read ” No. 421, anie.” 

447. Add. AnnotaHon : — Refd. Musmann v. 

Engelke (1027), 96 L. J. K. B. 824. 

447a. •] — ^Enosleb v . Musmann, No. 418a, 

anie, 

465. Add. Annotaiions : — Oonsd. Dickinson v. Del 
Solar (1029), 45 T. L. B. 637. Refd. Engelke 
V. Musmann, [1928] A. C. 433. Mentd. Duff 
Development Co. v. Kelantan (^vemment, 
[1928] 1 Ch. 385. 

465a. By order of dlplomatto superior.] — 

Deft., who was First jSecretai^ of the Peruvian 
Lection, took out a policy of insurance 
against legal liability to members of the 
public in connection with the driving of his 
motor car, the policy providing that **the 
assured . . . shiffi not m any way act to the 
detriment or prejudice of the (insurance) 
co.*s interests,” & that ” the co. is entitled 
to take absolute control of all negotiations & 
proceedinpfs.” Pltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on belialf of deft., &, as the Peruvian Minister 
forbade deft, to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft, had broken 
the conditions of the policy by insisting tliat 
the idea of diplomatic immunity should not 
be raised ; — Held : the privilege of diplomatic 
immunity was waived by the entry of appear- 
ance without protest. — Dickinson v. Dex. 
Solar, [1930] 1 K. B. 376 ; 99 L. J. K. B. 102 ; 
142 L. T. 06 ; 45 T. L. B. 637. 

474. Add, Annotation : — ^Mentd. Kramer v. A.-G., 
[1928] A. O. 628. 


Sect. 5.-PASSPORTS (Vol. XI.. p. 643). 

474a. Property of the Crown.] — A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property ot the Grown & not the ” property ” 
of the bkpt. within Bkpey. Act, 1014 (c. 69). — 
Re SUWALSKT, SUWALSKY V. TRUSTEE & 
Official Receiver, [1928] B. & 0. R. 142. 


Part XIII. — The Crown in relation to War and Peace 


477. Add. Annotation: — Gmerallj/f Refd. Nether- 
lands-American Steam Na^dgation Oo. v. 
Procurator-General (1025), 42 T. L. B. 81. 

488. Add. A7inoiaiion : — OeTterallj/f Mentd. Ruffy- 
Arnoll, etc. Co. v. B., [1922] 1 K. B. 699. 

487a. .] — ^By a policy of insurance 

Reeled on Nov. 2, 1918, during the European 
War, deft, agreed to pay to pltf, a certain 
sum ” in the event of peace between Great 
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Britain & Gennany not being concluded on 
or before June 80, 1919.” On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exchanm & deposit ratifica- 
tions of the treaty imtU Jan. 19!^. In an 
action brought by pltf. against deft, upon the 
policy in Aug. 1919 : — Held : peace had not 
been concluded between these Powers on 
or before June 80, 1919, within the policy, 
A pltf. was therefore entitled to succeed in 



^_actj 0 !ii.-~K 0 TKEAS <r. TrsBiL ri«20] 2 
K. B. 00 ; SO L. J. K. B. 620 : 122 L. T. 706 • 
86 T. L. B. 104 1 16 Asp. M. L. 0. 16. ’ 

397^*”* •—‘MA Lloyd o. Bowrlog (1930), 86 T. L. R. 

.] — ^Por the purpose of a contraot 

!? *1^ money “ If peace is not 

dedaied ” by a certain date Utween two 
nations at war, peace is not declared until 
the ratification of the treaty of peace. — 
Lloyd v, Bowruiq (1920), 36 T. L. K. 807, 

487c. Whether subject's debt discharged.] — 

Tronbb V, Hassold (1670), 1 Cas. in Ch. 173 : 
22 E. R. 748. 


487d. S, P, Wbymbbbo v. Touch (1669), 1 Cas. in 
Oh. 123 ; 22 B. R. 724. 

496. Add, Annotaium : — ^Refd. Cayzer, Irvine v. 
Board of Trade (1926), 05 L. J. K. B. 1054. 
408. Add. Annotaium: — Held. Commercial & Estates 
Co. of Egypt V. Board of Trade, [1925] 1 
K. B. 271. 


499. Add. Annotations : — As to (1) Reid. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
Aa to (1) Reid. A. A B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 328 ; Matihey 
V. Curling, [1922] 2 A. 0. 180 ; Re Oolnbrook 
Chemical & Explosives Co., A.-G. v. The 
Co., [1023] 2 Oh. 289 ; Commercial & Estates 
Co. of Egypt V. Board of Trade, [1925] 1 K. B. 
271 J Rowland & Mackcnzie-Kennedy v. Air 
Council (1927), 96 L. J. Ch. 470. Oenerally, 
Refd. Netherlands-American Steam Naviga- 
tion Co. V. Procurator- General (1925), 42 
T. L. R. 81; Franco Fenwick v. R., [1927] 
1 K. B. 458. Mentd. Re Webb (Smithfield, 
London), [1922] 2 Ch. 369 ; Port Prances 
Pulp & Power Co. v. Manitoba Free Press 
Co., [1923] A. 0. 695; Bristol Channel 
Steamers v. R. (1024), 131 L. T. 608 ; Moffat 
Hydropathic Co. v. Secretary of State for 
War (1924), 40 T. L. R. 543. 

490a. Under Indemnity Act, 1920 (c. 48) — 

“ Direct loss or damage "—What Is.]— Claim- 
ants carried on business as motor garage 
proprietors in Dublin, whore they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt, under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the oidy reason- 
able course ; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the applian^ of their busing 
which they thus continued to carry on as well 
as they could. When the Govt, retired from 
possession of the originai premises claimants 
sold the substituted prenuaes. They alleged 
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that the difference between the amount 
they had expended in acquiring the eubsH- 
tut^ premiseB A fitting them for use as a 
garage on the one hand, & the sum they 
I received on the sale of the substituted 

' premises on the other hand amounted to 

£3,429. They claimed this sum as an item 
of " direct loss or damage incurred or 
sustained by reason of interference with ’* 
their ** property or business " within sect. 

2 (1) (b) of the above Act ffsM .• " direct 
loss or damage " may include consequential 
damage, A the item claimed could not be 
entirely excluded as indirect loss, but the 
amount to which claimants might bo entitled 
in respect thereof must be assessed by the 
War Compensation Ot. — A. Aj B. Taxis, Ltd. 
V. Seorbtary of State fob Air, [1922] 2 
K. B. 328 ; 91 L. J. K. B. 779 ; 127 L. T. 
478; 88T. L. R. 671; 66 Sol. Jo. 633, 0. A. 

499b. Duty of tribunal assessing com- 

pensation.] — Observations on the question of 
the extent of the duty of the War Com- 
pensation Ot., in deciding a claim for com- 
pensation under the above Act, to dif- 
ferentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a point of 
law. — Mob'Fat Hydbopathio Co., liTD. v. 
Secretary of State fob War (1924), 40 
T. L. R. 648 : 68 Sol. Jo. 536, H. L. 

505b. Certificate that taking necessary — 

Mode of granting.]— (1) Whei-e land is being 
acquired compulsorily for military purijosos 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, altiiough the person wiiose 
land is being acquired has noi been hc‘ard ; 
for the granting of such a r(‘rt ill cate is not a 
judicial, but a merely administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under tho sect. ; but 
even if it was, that condition precedent would 
have no application to tho assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 67).— Hutton v. A.-G., [1027] 1 Ch. 
427 ; 96 L. J. Ch. 285 ; 137 L. T. 20 ; 43 
T. L. R. 166 ; 71 Sol. Jo. 159. 

605b. Conditions precedent to assessment of 

compensation — Whether Crown In possession.] 
— Huti'on V. A.-O., No. 505a, ante. 

512. Add. Annotations : — Aa to (2) Refd. Federated 


PART xril. SECT. 2. 

487 i. Treaty of peeu»--^RaHfication 
by sovereign authorUy neeesaary.] — Re 
90th Battalion, winnipeq Rifles. 
11923] 1 W. W. R. 87.— CAN. 

487 ii. Betxoeen Oreai Britain dr 

enemy countrusa — Date of slgnmy — 
BJfeol on option to purdkose. }—Parbt 
V. Duncan (1921), 65 D. L. R. 761 ; 
(1921J 2 W. W. R. 879.-UAN. 

PART XIII. SECT. S, SUB-SECT 1. 

Kt. Order in CotmeU under War 
Measures dot, 1914, s. 6 — FaRdity.y— 
Held: the omission of an avennent 
that the Governor la OomicU deemed 
an Order advisable lor the welfare of 
Canada hx reason of the existenoe of 


real or apprehended war, did not render 
the Order in Oounoil Invalid. — Puoslky 
V . OaRBON (1922), 50 K. B. R. 414.— 
CAN. 

PART XIII. SECT. 8, SUB-SECT. 8.— A. 

499 i. Whether owner entitled to com- 
pensation — Possession taken for pur- 
poses of defence.} — R. e. Brown (1920), 
66 D. L. R. 312 ; 20 Exch. C. R. 30.— 
CAN. 

499 U. .y-HOd: MorUonof 

a boilding ooonpied by the CTovt. as a 
reorultinx station was not a public 
work " within Ezoh. Ct. Act, s. 20 (c). 
— Wolfe Oo. e. R., Powers e. R. 
(1021), 63 D. L. R. 647 ; 63 S. C. R. 
141.— CAN, 

489a i. — — Under Indemnify Act, 

467 


1920 (r. 48 ) — Basis of assessment .] — 
A distillery requisitioned durlnx Ujo 
war, owing to a Ore while It was in the 
Qovt.’s pr>s 808 siou, could not bo UHcd 
for distilling for iieorly thrw) yoarb 
after Jau. 19. i9l9. at wlikh date 
the prohibition against (UstlUlug was 
withdrawn. The proprietors having 
claimed compensation for loss of 

f iroflts during the thi» e years ; — Held : 
be loss of profits was due. not to the 
war. but to the requisition 6c the fire, 
Sc tho basis upon which oomponsatlon 
fell to be assessed was the prloes 
obtainable for whisky during the three 
years, taken in oonjunctlon with the 
other olroumstanoes aetually exHt 
Ing daring that period. — ^M aoki \zn 
Brotbbre e. The Admirali't, rtiiiJ')] 
S. C. (H. L.) 82.— SCOT. 



0mmS 12 — S86d. English and Emfibe 

Coal A Oiipping Co. v. B., [1922] 2 K. B. 
42 ; Bowlimd v. Air Council (1928), 89 
T. L. B. 228. Oenerallj/t Retd. France Fen- 
wick V, B., [1927] 1 K. B. 468 ; Boume- 
mouth-Swanage Motor Hoad & Ferry Go. v, 
Harvey, [1980] A. C. 649 ; Famworth v. 
Manche^r Ck>rpn., [1920] 1 K. B. 638. 

515a. Closing of public footpath over 

land acquired.] — The ct. refused an applica- 
tion by tbo Air Ministrv under sect. 6 (8) 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they hod purchased under sect. 8 of the Act 
for an air depot. — Secrbtaby of State for 
War V. Middlesex County Council (1023), 
39 T. L. B. 367 ; 21 L. G. B. 291. 

621. Add. Annotation: — Generally ^ Refd. France 
Fenwick v. B., [1027] 1 K. B. 468. 

625. Add. Citation .•—16 Asp. M. L. C. 206. 

Add. Annotaiion : — Aa to (3) Dlstd. A.-G. 
A 0^2^ Steam Packet Co., [1922] 2 

626a. Power to Impose payment for licence to sell 
ship to foreigner — Recovery of money paid — 
Indemnity Act, 1020 (c. 48), s. 1 (1).] — The 
Shipping Controller, purporting to act in 
pureuance of his powers under Defence of 
the Realm Hegulations, imposed upon 
suppliants as a condition of granting them 
a licence to sell a steamship to a foreigner 
the poyment to him by suppliants of £30,800. 
By their petition of right suppliants alleged 
that the Shipping ControUer hac no lawful 
authority to impose a condition or to exact 
the payment, which suppliants had paid 
under protest, & that the Shipping (Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the 
exaction of the money. The Ckown demurred 
U> the petition, on the ground that the case 
if founded on the alleged tort of the Sliipping 
Controller was barred by the above sub-sect., 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the (Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their claim 
60 grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act : — Held : the 
allegation that suppliants’ money had been 
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extorted from them by the wrongful act of 
the Shipping Controller was an (^ntial 
part of suppliants’ case, from which the 
claim for money had & received arose ; A; 
as such act was one to which the above 
sub-sect, applied, the petition of right was 
barred by that sub-sect. — Bristol Channel 
Steamers, I/td. v. B. (1924), 131 L. T. 608 ; 
40 T. L. B. 660 ; 68 Sol. Jo. 771. 

626b. .] — The Shipping Controller, 

purporting to act under the authority of 
Defence of the Eealm Regulations, required as 
a condition of a licence to suppliants to sell 
one of their ships to a foreign firm that they 
shoidd pay a percentage of the purchase 
money to the Ministry of Shipping, & sup- 
liants paid the percentage. On a petition 
of right to recover back the money so paid : — 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment ; (2) the petition of right was 
barred by the above sub-sect. ; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 
A received, to bring the case within par. (b) 
of tbo proviso to the sub-sect., for the case 
fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought imder sect. 
2 (1) (b) ; (3) (Bankbs & Saroant, L.JJ.) 
suppliants failed to bring the case within the 
proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay money 
improperly extorted, the implication of which 
arises upon a waiver of the tort. — Brockle- 
BANK, Ltd. V. B.. [1926] 1 K. B. 62 ; 94 
L. J. K. B. 26 ; 132 L. T. 166 ; 40 T. L. R. 
869 ; 69 Sol. Jo. 106 ; 16 Asp. M. L. C. 416, 
C. A. ; revaff., [1924] 1 K. B. 647. 

Jnnofations : — As to (2) Folld. Marehal Shipping Co. v. H. 

(1925), 41 T. L. It. 285. Generally, Refd. Bristol Channel 

Steamers v. H. (1924), 131 L. T. 608; llardio & Laner. 

Chilton (1927), 96 L. J. K. B. 1040. 

526o. .] — Suppliants were re- 

quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on tho ground that the demand was 
unlawful : — Held : as the demand was 
made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in tho execution of his 
duty the Crown was protected by the above 
sub-sect. — Marshal Shipping Co. (in 
LIQUIDATION) V. R. (1926), 41 T. L. R. 
286. 

526d. Transfer of UablliUes Incurred 


PART XIII. SECT. 8. SUB-SECT. 7. 

■m. SeaxiisUion wider Order in 
Council — Pouers of Dominion Govern - 
ment.}— In virtue of Order iu GounoU 
dated Nov. 24, 1916, passed under 
War MeoBures Act, 1914 : — field : the 
Dominion Qovc. was empowered to 
requibillun ships In its own name 8c as 
principal & not as agent for the British 
Govt., 8c tho Minister of Marine & 
Flshones, acting thereunder, had no 
ower to vary same by adding to or 
erogatlng therefrom . — lie Gaston, 
WXUJAMB 8c WlGMORB 8c GASTON, 
WiLUAMS Sc WlQMORB STKAJdSBlP 


ConPN. r. R.(1922), 66 D. L. R. 242 ; 
21 Kxoh. C. R. 370.— CAN. 

626 i. Conipcnaation for requisitioned 
ahi^^To trhaf amount claimant entitled 
— Comparison with rate in United 
SitUea better guide than Pnglish rate .] — 
Jte Gaston, Wilua&is Sc W'iqmore & 
Gaston, Williams Sc Wiqmore Steabi- 
SHIP CoRPN. «. R. (1922), 66 D. L. R. 
242 : 21 Ezoh. O. R. 370.— CAN. 

626 ii. .1 — Lbmat f». R. 

(1922), 68 D. L. R. 489 ; 21 Exoh. C. R. 
364.— CAN. 

626 ill. Who entitled — Charterer 
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or otmer.l — Whereas the right of action 
against the Crown is at common law 
in the owner & not in the charterer : — 
Heki : the true intent, meanmg Sc 
spirit of War Measures Act. 1914, s. 7, 
is to m.iiutaln Sc preserve to the 
subject any rights possessed by him 
at common law. Sc which ho previously 
had notwithstanding that Act ; Sc 
that sect, does not confer upon him 
any new rights to compensation in 
addition to those which he otherwise 
enjoyed. — Warner Qdinxjln Asphalt 
Co. V. R., [1923] Ezch. C. R. 196.— 
CAN. 
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by Shippliig OontroUer to Board ol Trade— 
Whether action maintainable against Board 
of Ttade.] — (1) Pltfs. in 1922 brought an 
action agaiiut the Board of Trade for money 
had & received. The money which it was 
sought to recover waa alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shipping OontroUer tmder colour of 
his office) & it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of Shipping (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease ^to exist, & that 
“ AU . . , Uabilities . . . incurred by the 
Shipping Controller . . . shall be transferred 
to the Board of Trade.** The Board of 
Trade ** is the name given by statute to an 
unincorporated committee of the Privy 
Council. On an application to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued : — Held : the intention of the Order 
was to transfer to the Board of Trade as a 
Govt, department the personal liabilities, 
if any such there were, of the Shipping Con- 
troUer for a^ wrongful acta committed by 
him in his office, & the Board was Uable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sued 
as a Govt, department, service of the writ 
must, unless tlie solr. to the Board accepts 
service on their behalf, bo effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt, department 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort : — Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown. — ■ 
MaiiSHAL Shipping Co. v. Board op Tuadr, 
[1923] 2 K. B. 343 ; 92 B. .T. K. B. 901 ; 129 
L. T. 644 ; 39 T. L. K. 415 ; 67 Sol. Jo. 039 ; 
16 Asp. M. B. C. 210, C, A. 

Annolatinns : — As <o (1) Be!d. Q. .S. & W. Ry. of Ireland v, 
R.. [1924] 2 K. B. 45U. As to (3) Befd. Brocklobnnk v. U.. 
[19241 1 K. I). C47. Generally^ Reid. Bristol Channel 
Steamers v. 11. (1924), 131 L. T. U08. 

Actions against Departments of State 
generally, see Agency, Vol. I., pp. 654, 655 ; 
Public AuTHORiriBS. 

627. Add. Annotation: — Generally, Retd. K. v. 
Minister of Health, Ejc p. Yaffe, [1930] 2 
K. B. 98. 

530. Add. Annotations: — As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. Generally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
137 B. T. 420 ; H. v. MinisBT of Health, Fx p. 
\ afte, [1930] 2 K. B. 98. 


531. Add. AnnoUtHons : — As to (5) Refd. Swift v. 
Board of Trade (1924), 03 B. T. K. B. 520. 
Generally, Refd. Commercial & Estates Co. of 
Egypt V. Board of Trade, [1925] 1 K. B. 271 ; 
H. r. Minister of Health, Ex p. Yaffo, 11930] 
2 K. B. 98. Mentd. Fort dances Pulp & 
Power Co. V. Manitoba Free Press C3o., [1023] 
A. C. 605. 

534. Add. Annotation : — Gonsd. (Dommercial dc 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

534a. .]--.A British ship 

lyin^ in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned during the war 
by the British Govt. &> brought homo with 
her cargo to England without the consent Ac 
ajgainst the protwt of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. I’lio 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it sliould bo assessed under 
Indemnity Act, 1920 (c. 48), s. 2 (2) (Hi.) (a), 
on the ground that iu the circumstances tliey 
would but for the Act have had a legal right 
to couipeusatioii : -i/fid; ( 1 ) the regulations 
did not? apply to a seizure of goods of a 
neuti'al brought into England against his 
will ; (2) the requisition of the timber was 
justifiable as an exercise of tlie royal [>re- 
rogative right of angary At was, tlicrefore, 
made “in exercise of “ a “ pn^rogative right 
to His Majesty” within s. 2 (I) (5) of the 
Act, Ac inasmuch as thst rigJit involved the 
obligation to pay full compensatu m to the 
owner oi the pnjperty H(‘i/.ed, claimants 
“ would have had aiiaH from ” the Act a 
valid claim for compens'ilion hy petition of 
right, Ac, the Crown admitting that such a 
claim constituted “ a legal right to com- 
pensation,” compensation was to bo assessed 
according to the principle laid down m s. 2 (2) 
(Hi.) (a) of tlie Act. — CoMMEiioiAi. Ac Estates 
Co. OF EuYrr v. Hoard of 'J'kadk, [1925] 1 
K. B. 271 ; 94 B. J. K. B. 50 ; 132 B. T. 510, 
C. A. 

Annotation : — As to (2) Oonid. NothorlandH-Amoilcuu Hlcara 
Navigation Co. n. Procuralor-Gouoral (I92f»), 42T. J.. 11. 81. 

535a. Right to compensation — Under Indemnity 
Act, 1920 (e. 43) — Exercise of right of angary.] 

— Commercial At Estates Co. of EoYi*r v. 
Board of Trade, No. 534a, ante. 

639. Add. Annotations: — As to (1) Refd. R. v. 
Cannon Row Police Station Inspector, Ex p. 
Brady (1921), 91 B. J. K. B. 08. Generally, 
Refd. Secretary of State for Horae Affairs 
V. O’Brien, [1923J A. C. 003; Brown v. 
Dagenham U. C. (1029), 98 B. K. H. 
56.5; It. V. Minister of ilealtli, Ei p. Y iffe, 
[1930] 2 K. B. 98. 


Part XIV. — The Crown as the Fountain of Honour. 

563. Add, AnnoUUion : — Gonad* Rhondda’s Claim, [1922] 2 A. O. 339. 
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Part XIX. — Royal Grants. 


684. Add* Annotation: — ^Mentd. Ee Holliday. 
[1922] 2 Oh. 696. 

658. Add, Annotation : — Mentd. The Faffemee, 
[1926] P. 186. 

656. Add. Annotation : — OeneraUy, Mentd. Harper 
v. Hedges. [1928] 2 K. B. 814. 

661. Add. Annotations : — Reid. Layzell v. Thomp- 
son (1927), 137 L. T. 106. Mentd. Boume- 
mouth-Swanage Motor Road A Ferry Oo. v. 
Harvey, [1030] A. 0. 649. 

680. Add. Annotation : — ^Mentd. Rhondda’s Olaim, 
[1922] 2 A. O. 889. 


690. Add. AnmoUdion : — Mentd. Harper v. Hedges, 
[1928]2E:.B. 814. 

706. Add. Annotation : — ^Refd. Hodgson v. Me- 
Oreagh (1928), 93 L. J. Gh. 889. 

728a. Grant of land reserving strip of coast land— 
Effect of confirming grant.] — ^A.-G. fob New 
SOTTTH Waum V . Dioksok, [1904] A. C. 273 ; 
78 L. J. pToT 48 ; 90 L. T. 213, P. C. 

754. Add. 'Annotation : — OeneraUy^ Refd. Layzell 
V . Thompson (1927), 137 L. T. 106. 


PART XIX. SECT. 1, SUB-SEOT. 1. 

0 1. ,] — R. 0, Nkw England 

Co. (1922), 03 D. L. R. 637 ; 21 Exoh. 
O. R. 246.— CAN. 

PART XIX. SECT. 2. BUB-SECT. 2. 

m I. .] — Tbo reollal In a Crown 

grant mode undor the (ireat Seal of 
Ctuiada tic duly recorded, i.e. enrolled, 
that It !«« nindo “ under & by virtue of 
tho statutes in that behalf & pursuant 
to authoHty duly eranted by our 
Govcmor*ln -Council,*^ is suffleient to 
establish a primd foHe case of the 
oxlstonoo of mioh an Order in ('ounoil, 
or at least to bring: hito operation the 
maxim omnia prcBmmuntur riie esse 
orfa.- -BuRUAm) Inlkt Tunnfl & 
BniijlpK Oo. V. Tuk SH. Eurana 
(B. C. Adm.), I1929J 3 D. L. R. 161 ; 
2 W. W. R. 275.— CAN. 

PART XIX. SECT. 2, SUB-SECT. 3.— A. 

602 ii. .] — Whoro a Crown grant 

of land has been issued by error, but 
without false misroproKuutation on the 
granule's part, & whereby ho obtains 
more than that to which bo was entitled, 
tbo ot. ueod not sot aside the whole 
grant, but may deolaro it void only 
in BO far It purporUid to convey such 
portion Improvldently granted, & will 
order the grant to be aellvored up to 
bo rcoUfled. — R. t>. Bbaman, 11927] 
Exoh. O. n. 201. -CAN. 

q. Add “ revsd. ou other grounds, 0 
Gr. 224.’» 

tn. As to Crown’s tiUe — Crown ovsied 
hj/ advetse possession.] — A, has been in 
possession of land at T. for over sixty 
yours without havlug ubtaiuod a grant 
for tho same from the Crown. B., n 
stronger, upon applioation, obtains 
a grant of said land. A. takes action 
to have grant declared null & void : — 
Held : Uio rights of the Cn)wn In the 
land have been ousted, & the gnmt 
should bo sot aside. — Milucr r. Smith 
(1900), 8 Nfld. L. R. 399.— NFLD. 

sb. Mistake in description — Can* 
cellaHon of erroneous paietU — Rmht to 
neuj pofnil.)— R. v. Sinclair (1912), 
11 E. Ii. R. 367. — CAN. 

PART XIX. SECT. 2. SUB-SECT. S.— B. 

607 111. .] — liAWRBNOB V. Poms- 

ROY (1863), 9 Or. 474.— CAN. 

PART XIX. SECT. 2, SUB-SECT. S.— 0. 

h. Add "reesd. ou other grounds. 
19 A. R. S29.*’ 

PART XIX. SECT. 2, SUB-SECT. 4. 

sd. Grants for homesteads — To men 
only.V— By R. 8. O. 1877, c. 24. free 
grants of lands for homesteads are 
authorised to be made only to men. — 
Rogers t>. Louthian (1880), 27 Qr. 
559.— CAN. 


PART XIX. SECT. 8. SUB-SECT. 2. 

666 1. Add “revsd. on other grounds, 
19 A. R. 329.“ 

662 U. Add “ revsd. on other grounds, 
19 A. R. 329.“ 

PART XIX. SECT. 8, SUB-SECT. 8.— A. 

r i. .1 — A Crown grant of land, 

as to part of the land granted, used the 
words *• want, convey & assure,** & 
as to other land granted, ** grant, 
release & quit claim " : — Held : both 
ooDveyod the foe simple, & tho grantee 
oould convoy the foe simple sub* 
jeet to oondltions 8c reservations in 
t> * grant. — N orthern Trust Co. v. 
Turner, [1923] 2 I). L. R. ii 70.— CAN. 

■ 0 . Land snhjeti to exuding timber 
lease.] — Pltf. obtained a Oown grant 
to certain lands, to the timber on which 
a loose for twenty*ono years bad boon 
previously given. 'J’ho grant from tho 
Crown was silent as to the timber lease. 
At u date subsequent to the said grant, 
tbo timber lease had to be surrendered 
for renewal xmder the Loud Act : — 
Held: tbo rights given the grantee 
under his Crown grant wore subject 
to the existing timber lease. — Brohh 
V. BRiTisn Columbia Mills, Timber 
& Trading Co. (1907), 13 B. 0. R. 123. 
—CAN. 

PART XIX. SECT. 8. SUB-SECT. 8.— C. 

sf. “ Water-jiower ’* — Water-power 
from artificial channels.] — Ekkwatin 
Power Co. v. Kebwatin Flour Milis, 
Ltd., Kkrw'atin Power Co. r. Lake 
OF THE Woods Milung Co.. 11928J 
1 D. L. U. 32 ; 01 O. L. R. 363 ; affd.. 
(1929) 3 l>. L. U. 199; 63 O. L. B. 837 ; 
[19S0J A. C, 640.— CAN, 

sg. Grant of land to Indians — 

“ Cunoms ttsages *’ — Fishing with 

seine net.] — In an action by on Indian 
living on an Indian reserve against a 
fishery inspector Sc a game & fishery 
overseer In trover, to recover tho value 
of a seine fishing net, the property of 
pltf. seized by defts. upon the reserve : 
— Held: the land of the band ot 
Indians oooupylng the reserve was the 
property of the King, 8c the only rights 
they have In the land came through 
royal mnt — tbo Slmooe deed of 1793. 
a grant of land “ to be held 8c enjoyed 
by them In the most free Sc ample 
manner 8c according to the sevoial 
oustoms Sc usages^’ with a pro- 
viso against alienation. ** Customs Sc 
usages ** are words of tenure 8c not 
Indicative of the manner in which the 
Indians are to use tbo land ; moreover, 
there was no evidence that fishing with 
a seine was one of the enstoms of the 
Indians tn 1793. There Is nothing in 
the grant suggesting exclusion from 
the ordinary laws, Sc the Indians are 
Bubjeot to those laws. — 8zro v. Gault 
(1921), 50 O. L. R. 27 ; 64 D. L. R. 
327.— CAN. 


PART XIX. SECT. 8, SUB-SECT. 3.— E. 

1 1. .1 — The reservation In 

a Crown mnmt of the mines Sc minerals 
“ with fuU power to work the same & 
for this purpose to enter upon & use 
or ooonpy the lands or so much thereof 
Sc to such on extent as may be neces- 
sary for the efteotnal working ot the 
said minerals ** : — Held : this confers 
greater powers than is implied In a 
bare reservation in an agreement for 
tho sale of tho land so jn*anted of “ all 
mines Sc minerals.** — fuller v. Gar- 
NSAU (1920), 61 8. C. R. 450; 58 
D. L. R. 642.— CAN. 

1 11. Includes petroleum, db 

natural gas .] — Orbiquton «. United 
Oils, Ltd., [1927] 2 W. W. R. 458 ; 
affd., [1927] 3 W. W. R. 403.— CAN. 

1 lii. 8. P. 8TARLSY V. New 
McDougall-Sbqur Oil Co. (No. 2), 
[19271 2 W. W. R. 460 ; affd., [1927] 
8 W. W. R. 464.— CAN. 

1 Iv. Effect of Act to amend 

Public Lands Act, 1908 (c. 16).]— 
Cox, [1027] 4 D. L. R. 550 ; 61 O. L. R. 
182.— CAN. 

sb. Exception of lots — Conflict be- 
tween plan dt description — Evidence of 
^ysical features of aileged ezeeptums. ] — 
TuoMi'soN V. Fraser Comi>amieb, Ltd. 
(Con.), [1929J 3 D. L. R. 778 ; revg,. 
[1929] 1 D. L. R. 108.— CAN. 

PART XIX. SECT. 8, SUB-SECT. 3.— F. 

729 U. .]—Semble: the Crown 

may grant a tract of land by a sufficient 
description to designate the portion 
meant, although the township within 
wbioh the land lies has not been sur- 
veyed 8c laid out Into lots 8c conoesslons : 
& the grantee wUi ho entitled to hold 
It although a subsequent survey mode 
by authorl^ of the Crown makes It by 
name a dlfrerent lot, or places it In a 
dJlTerent concession, from that named 
in the patent, or the surveyor lay Ing It 
out projects a road through It — Horne 
V AIunko (1857), 7 C. P. 483.— CAN. 

PART XDC. SECT. 5, SUB-SECT. 1. 

t i. Derogation of rights under 

earlier pronf.}— K ebwatin Power Co., 
Ltd. V. Kbbwatin Flour Milib, Ltd., 
Keewatin Power Oo., Ltd. v. Lake 
OP THE Woods BIiluno Oo. (Ont.). 
[1928] 1 D. L. R. 32 ; affd.. [1929] 3 
I). L. R. 199 ; 63 O. L. R. 067 ; [1930] 
A. C. 640.— CAN. 

PART XIX. SECT. 5. SUB-SECT. 6. 

o L .] — Costin V. Chappell 

(1875), 10 N. 8. R. (1 R. & O.) 40.— 
CAN. 

sk. Unoccupied lofuL] — Land un- 
oooupied In the island of Newfoundland 
at the time of paaslng 5 Geo. 4, o. 51, 
to within that statute, ft maylie granted 
out as waste lands under sect. 15, 
notwithstanding it has been oooupied 
Sc enclosed before any grant of It waa 
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VoL ZL—Cknistttaiioiial Law. Caws 780— 887« 


780. Add, AnnofUdion: — Generally, Refd. B. v. 
Minister of Health, Ex p, Yaffe, [1030] 2 
K. B. 98. 

785a. Grant of sole right to draw bills & 

Informations.] — Mounson v. Ltster (1682), 
W. Jo* 281 ; 82 B. B. 122. 

786. Add. Annotations : — Refd. Layzell v. Thomp- 


son (1027), 137 L. T. 106 ; Bournomouth- 
Swanage Motor Boad & Perry Co. v. Harvey, 
[1030] A. C. 649. 

828. Add. Annotations : — ^Mentd. The Koursk, 
[1924] P. 140 ; Performing Bight Soc. v, 
MitoheU 8 b Booker (Palais de Danse), [1024] 
1 K. B. 762 ; BUoon v. Famous Players Film 
Oo. (1026), 42 T. L. B. 01. 


Part XXI. — Hereditary and Private Revenues of the Crown. 

857. Add, Annotations :^Aa to (4) Retd. He Patent No. 139,207. Rs Oarbonit Akt., [1924] 

Letters Patent No. 130,207, Re Oarbonit Akt., 2 Oh. 53. Generally, Mentd. Campbell v. Pol- 

[1024] 2 Oh. 63. As to (6) Refd. Be Letters lak, [1027] A. 0. 732. 


made. — ^A.*0. or Nkwfoundlano v. 
Ryan (1836), 2 Nfld. L. R. App. 8.-— 
NFLD. 


■1 

EsQUiMALT ft Nanaimo Rr. Co.. 
Waddington V. Bsquimalt Nanaimo 
RY. Co. (1892). 20 S. C. R. 235 : atfd., 
118941 A. C. 429.— CAN. 

im. .1 — Hkselwood v. Jonks 

(1910), 16 B. C. R. 485.— CAN. 


PART XIX. SECT. 8. 


p I. Evidmcf of invalidity of 

first grant — Not admis^le.] — Dots d. 
McKay v. Uykkiit (1823-1900), 1 
Ont. Dig. 1726.— CAN. 


PART XIX. SECT. 9. 

r 1. Cancellation for incompeUncy 

— Soldiers* settlement — Funrtions of 
Minister for ItepaMation.] — Held : tho 


Minister had a merely administrative 
funotlfia, ft might form an opinion on 
such materialH as he himself thought 
sufficient without glYing resp. an 
opportxmlty of being hoard or of mueting 
aiiegationa to Ids prejudice. — Laiikku 
I?. OUXBN (1927), 40 C. L. R. 86.— AUS. 

so. Whether Aitomey - General 
necessary party . \ — Tho bill alleged that 
the patentees obtained their patent 
by falw reprtwen tat ions to tho (Jovoru- 
ment, Ac showod a rase In nhich the 
patentees would uot ho entitled to 
compensation if tho patont wore sot 
aside & tho laud given to another : — 
Ilild : to such a bill tho A.-U. was uot 
a ueeessarv party. — Iliciw v. A.*G. 
(1869), 16 Gr. 467.— CAN. 

PART XX. SECT. 6. 

n I. When in possession of 

Croun lessee or fiemscr. 1— Tho pro- 


rogativo of the Crown & its freedom 
from Intorferonoo by a comioil In tho 
matter of building operutlouH do not 
extend to Crown lossoos or lioenHccs. — 
Hornsby. Councii. ok tub Suiur. op 
V. Danglade (1028), 20 tf. K. J18.— 
AUS. 

sp. Sale of land wider Soldiers 
Heitlement Act, 1910 — Failure of soldier 
to perform agreemml — Crown not en- 
titled to n arrant of possession.)- -A.-Q, 
von CssADA V. PufiJi, I1924J lOxch. 
C. It. 02.— CAN. 

PART XXI. SECT. 1, SUB-SECT. 2. 

858 iii. .1 -Tho light to 

{ )r»*olouM metals In tho land now hold 
>y tho nudson’s Way Oo. belongs not 
to tho 00., but to tho Crown. Hud- 
son's Hay Co. v. A.-(i.,roH Canada, 
119291 A.(^2H^); OH 28; 46 

T.L.R.47.r.O. CAN. 
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Enoush and Emfibe Digest Sutpi.bment. 


CONTRACT. 

Part I. — Definitions and Classification, 


8. Add, Annotation : — ^Reld. Rose & Frank Co. 
V, Crompton, [1923] 2 K. B. 261. 

4. For the existing paragraph substitute the 
following paragraph : — 

Legal effect expressly excluded.] — 

By successive arrang^ements made before 
1013 between an American firm & an English 
CO. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 
part of these tissues was manufactured for 
this English co. by anotlicr English co. By 
an arrangement made between the American 
firm & both English cos. in 1018 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
shoiild be continued on tlie same linos for 
three years &; so on for further periods of 
three years, subject to six months* notice. 
This document, after setting out the under- 
standing between tlie parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows : “ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a fonnal or legal agree- 
ment, & shall not bo subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 


tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence — based on past 
business with each other — ^tbat it will be 
carried through by each of the three parties 
with mutual loyalty A friendly co-operation. 
This is hereinafter referred to as the * honour- 
. „ ’clause.** Disputes having arisen 

between the parties, the English cos. deter- 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
cexHin orders for goods. In an action bv 
the American firm for breach of contract & 
for non-delivery of goods: — Bdd: (1) the 
arrangement of 1 913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements were deter- 
mined by mutual consent; (3) the orders 
given & accepted constituted enforceable 
contracts of sale. — Boss &; Frank Co. v. 
Crompton (J. B.) & Brothers, L/td., [1925] 
A. C. 445 ; 04 L. J. K. B. 120 ; 132 L. T. 
641 ; 30 Com. Cas. 163, H. L. 

5. Add, Annoiationa .-—Reid. Re Wait, [1927] 1 
Ch. 006. Mentd. Performing Bight Soc. e. 
London Theatre of Vaiieties, [1924] A. C. 1. 

5a. .] — Snow r. Firebrabs (1700), 

Holt, K. B. 600 ; 2 Salk. 667 ; 1 Ld. Kaym. 
611 ; 12 Mod. Bep. 434 ; 90 E. R. 1237. 


Part II. — Parties to Contract 


16. Add. Annotation ; —Mentd. A.-G. v, Glen Line 
& Liverpool Ac Tjondou War Risks Inscu. 
Assocn. (1029), 31 Cas. 300. 

17. Add, Annotation ; — Retd. Johnson v. Stephens 
& Carter & Golding, [1023] 2 K. B. 857. 

48. Add, Annotations : — Aa to (1) Refd. Clarkson 
V. Davies, [1023] A. O. 100; Duffnor v. 
Bowyer (1024), 40 T. L. B. 700 ; Re Penning- 
ton & Owen, [1026] Ch. 826. Aa to (2) Reid. 
Firm of H. M. K. B. M. u. Firm of M. B. M. 
V. I.., [1020] A. C. 761. Generally, Mentd. 
The Koursk, [1024] P. 140; Re Pennington 
& Owen (1025), 05 L. J. Ch. 93; Bennett v, 
Wliitehead, [1026] 2 K. B. 880; Pirie v. 
Johnson (1026), 70 Sol. Jo. 1023; Hardie Ac 
Lane i'. Chiltern (1927), 06 L, J. K, B. 773. 
52. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

65. Add. Annotation : — Apld. Berry v. Berry, 
[1020] 2 K. B. 316. 


103. Add. Annotation : — Distd. Way v. Bishop, 
[1028] Ch. 647. 

129. After this case add “ See, also. No. 36, ante,” 

150. Add. Annotation : — Consd. Johnson v. 
Stephens Sc Carter & Golding, [1923] 2 K. B. 
857. 

160. Add. Annotation : — Mentd. Hardie & Lane v, 
Chiltern (1027), 06 L. J. K. B. 773. 

163. After this case add “ Effect of Judg- 

ment against one.] — See Estoppel, Vol. XX 

pp. 218-221.” 

163a. Action brought against all — Successful de- 
fence by one — Unsuccessful defences by 
others.] — In an action for breach of contract 
brought against A., B. & C. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. sot up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 


PART I. 

2 1. Definitions — Must bs capable of 
being enforced in court of justici .] — ^An 
arranRcment betwoon intendlxig hus- 
band & uifo for a dress allowance to 
the wife held not to bo a contract 
beoauso not Intended to allect or grive 
rise to legal relations or to be attended 
with legal conscquencee. — Cohen v. 
COHKN (1929), 42 C. L. 1{. 91; [1929] 
Argus L. It. 204.— AUS. 


PART II. SECT. 2. SUB-SECT. 2.— E. 

ISO ill. DticUrimer by one.) — If 

a contract purports to bo made with 
two oovonanters jointly, the disolabncr 
of one of them, to which the covenantor 
is not also a party, does not convert it 
into a contract with the other & entitle 
liira to sue alone, even though the 
joint oovonantor who has dlsoialmed 
18 an infant. — B ennett v. Gkebnsill, 
[19271 N. Z. h. R. 167.--N.Z, 
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PART II. SECT. 2. SUB-SECT. 2.— F. 

161 ill. .] — In an action 

to rescind a contract deft, applied to 
odd W. as co-deft . : — HM : deft, bad 
no light to force W. upon pltf. as deft., 
in the character of a joint contractor. 
— Toronto & Hakilton Navioation 
CSo. V. SiiXJOX (1888), 12 P. R. 022.— 



VoL XU— Contract. Cases 168a— 810. 


him, but succeeded against B. G. : — Held : 
B. & O. though they had not pleaded it, were 
entitled to the benefit of a defence set up by 
A. which went to the whole cause of action, 
&> the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors. — ^PmiB v. Hichard> 
SON, [1927] 1 K. B. 448 ; 96 L. J. K. B. 42 : 
136 L. T. 104 ; 70 Sol. Jo. 1023. 0. A. 

166. Add, Annotation : — Consd. United Dairies v. * 
Public Trustee, [1923] 1 K. B. 469. 

192. Add. Annotation : — ^Refd. Hardie Ijane v. 
ChUtem (1927), 06 L. J. K. B. 773. 


197. Add, Annotation : — ^Retd. Key v. Bastin, 
[1925} 1 K. B. 050. 

209. Add, Annotation: — Consd. York Glass Co. 

V, Jubb (1925), 42 T. L. R. 1. 

218. Add, Annotation : — Refd. Re Pinto Lcito, 
Ex p, Des OUvaos, [1929] 1 Oh. 221. 

281a. ,] —Gilbert (F.) (Bournemouth), 

Ltd. V. Mackay (1030), 74 Sol. Jo. 788. 

255. Add, Annotation: — ^Refd. Royal Exchange 
Assce. V. Hope, [1028] Ch. 179. 

259. Add, Annotation : — Refd. Re Franklin &> 
SwathJing, [1929] 1 Gh. 238. 

264. Add. Annotationa : — Retd. Tiyman v. Hyman, 
[1929] A. C. 601. Mentd. May v. May (1929), 
98 L. J. K. B. 770. 

272. Add, Annotation : —Refd. Edwards v. Porter, 
McNeall v. Hawes, [1023] 2 K. B. 638. 

278. Add, Antudaiion: — Mentd. Cockburn v. 
Smith, [1924] 2 K. B. 110. 


Part III— Formation of Contract. 


278. Add. Annotation : — ^Mentd. Jones (Holloway) 
V. Woodhouse, [1923] 2 K. B. 117. 

297a. Offer & acceptance — Though in pursuance 
of unenforceable agreement.]^ Rose & Frank 
Co. t>. Crompton (J. R.) & Brothers, I/td., 
No. 4, ante. 

298. After this case add ** Course of conduct.] — 


See pp. 52, 07, 114, 11.5, Nos. 289, 389, 747-* 
751 ; Estoppel, Vol. XXL, pp. 200, 291, 
No. 1034.’* 

310. Add. A nnolntionM : ~ -Retd, Kennedy v. 
Thoinassen, [1929J 1 (Jli. 126. Mentd. IClles- 
nioro V. Wallace, 11929) 2 Ch. J ; Wc'ddle, 
Beck V. Uackelt, [1920] I K. H. 321. 


PART II. SECT. 6. 

sa. iJuddfnst monk,]— A Bnddhlsf 
mouk iH a person competent to contract 
within t’ontiact Act, s. 11. There is 
nothing inimoral, although It >aou 1(1 l>e 
bO from the btandpolnt of his religioua 
Order, nr forbidden hy law, within 
Contract Act, s. 2:i, for u Iluddhibt 
mouk to ent(r Into a contract for tiic 
Halo of land. Tills Is u question of 
contract only & not a qucution relating 
to a religious institution or usage.- 
U PyiNNY\ V. Mauno Law (1929), 
I. L. II. 7 Ran. 077.— IND. 


PART II. SECT. 6, SUB-SECT. 2. 

238 XVI. .) — An agreomeut 

between a dealer in autoniobitos & the 
maker thereof, providing that It should 
bo construed as an agreeinent botwo<in 
the dealer bigning it & all other dealers 
“ who ha^ P bigued a similar agree- 
ment ” .-—Jlrld : to bring about a 
conti actual rolatlou‘«hip between Buch 
dealers involving an obligation for 
breach of which on action w'ould llo 
by one dealer aganst another who 
signed such agreement. — M cCannell 

V. Mabeb McLare.v Morons, Ltjl»„ 

[10261 1 D. L. R. 282 ; [1926] 1 

W. W. R. 353 ; 36 B. C. R. 360.— CAN, 


so. Member of public — Agree- 

ment heiiL'etn dreet raUvoav At muni- 
cipaltty,]—Ex p. New Bbunswick 
l»owER Co. (N. B.)f [1928) 1 D. L. R. 
332.— CAN. 


PART III. SECT. 1. 
sf. Contract aubject to approval — 
Effect of approval.] — Held : the effect 
of a clause In a contract, which made 
the agreement subject to the approval 
of the Oovemor-Oeneral In OonnoU, 
was to suspend the contract pending 
the giving of such approval, 6c upon 
snoh approval being gdven the contract 
took elToct 6t became enforoeable. — 
Banks Peninsula Eleotbic-Power 
Board v. Akaboa Borough Council, 
(19231 N. Z. L, R. 880.— N.2. 

sk. Suffleieney of approval.] — 

A contract contained a provision that 
it should be deemed executed & become 


I binding only when approved by the 
‘ nroper olllcors of the vendor 
Benpath tho signatures of the con- 
tracting paities a form of approval 
was signed by cortain perBous as 
managorH. There was ovidonoo that 
they ooonplcd these poHitions, but no 
evidcnco that they wore the pi-opcr 
olIlccrH of tho vondorH for approval of 
the rontraor ; — J/r/U • approval could 
be shown 1)3' the aubseguont ooiidiict 
of tho vendors. — Oenkuai. Hupply Co. 
OF Canada v. O’Nmi.l Morkin 
MAC 111 NF.KY Co., (19241 2 D. L. U. 
183 : 1 W. W. R. 1047.— CAN. 

bl. Contract fur carriage of goods - 
Letter exprestnng imsh for tnauranre 
of goods.] — Held: tho contract was 
complete when the agent roeelTed tho 
goods 8c gave a receipt, which con- 
tained the terms of the contract, 8c 
tho letter was only a n^guost to Insure, 
fc formed no part of the contract. — 
McGoldkick V. Eabi'ERn Expuehh Co. 
(1872), 14 N. B. 11.(1 l»ug.)l38.— CAN. 


PART III. SECT. 2, SUB-SECT. 1.— 
A. (a). 

■ 1. .] — Acme Grain Co., Ltd. v. 

Wknaus, (19171 3 W. W. It. 157 ; 30 
D. L. R. 347 ; 10 Sask. L. R. 305.— 
CAN. 


b f. .1 — In an action brought 

against exor. of a farmer who had died 
intestate, the pursuer averred that 
deceased, a childless widower 8c an 
Invalid, proposed to him that. If be 
gave up a situation which bo then had, 
resided with him at tho form, 8c looked 
after him 8c the farm, ho would make 
the pursuer his h^ ; that, after con- 
sideration 8c Induced by tho repre- 
sentations of the deceased, ho accepted 
tho proposal, lived with tho derseasod 
for slxtMn years as his oompunion Sc 
nurse without remuneration, 8c suc- 
cessfully managed the farm ; 6c that, 
owing to the failure of deceaKed. in 
spite of his representations, to make a 
will in favour of pursuer, ho had suffered 
material loss. Be accordingly claimed 
to be indemnified for this loss, which he 
estimated at £6,000, or, alternatively. 
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to be recum])(>D'4oU Jn so Lir om ihu 
estaU) had boiielltcd from his sen lees. 
Tho (t. dismlsHOil tho action as Irro- 
levant, liohiing that purHuer'H avci- 
inciilH did not import a legal elaiin 
enforccaldn against the dtn'cased'H 
oxecutry, in lesim t (a) that nothing 
more was dlscjose*! than a more 
expressjon of Intention on tho part of 
tlm (lismscd to make tho pursuer his 
bilr ; (5) that, even on the assumption 
that a dellnlte ]>roinise of heirshli) was 
averrid, hui h a prt>iniHe toiild ha\o 
heon proved only by tin* writ of tl»' 
deofuised, here admittedlv im writ 
c*\lsted ; (0 that no itrimd fam 
for indornnineatlon on ground of 
equity wm dJ'a lused, tho loss averred 
hy the pursu' r us a result of thn 
deceased’s representations being based 
solel 3 ’’ on liypotbeticul ealeulailotis 8c 
not on aetual outlay. - Guay v. John- 
HION. 119281 H. C. fl'd) - SCOT. 


ism. (Jonsirurt ion Ambiguous offer.] 
Wbeie a wrltt«‘n oiler is unibigunup, 
it may bo construed acoordlng to the 
contemporaneous mtenirotatlun put 
upon It by the maker 8c receiver. — 
MANNINO V. OaRBIQUK (191 A), 9 

O. W. N. 61 ; 34 O. L. R. 453.— CAN. 


PART III. SECT. 2, SUB-SECT. 1. - 
C. (a). 

3281. What amounts to— Counter 
ojOfer.}— Sireoiflo counter offer or re- 
jection puts an end to an offer — 
Bhaw V. Jones, (1924] N. Z. L. R. 
1133.— N.Z. 

328 II. ]— 1>( ft , through 

his agent, sent pitf. an offer to koII him 
land for 11,800 on l» rnis. I’Jtf wired 
the agent ; ‘‘.Send loutst cash price. 
Will give 11,000 eatvli Wire." Tho 
agent replred by wire : “ Cannot 

reduce price ” J'ltf. then wrote 
accepting the offer . — Held : the tele- 
graju reading “ Cannot reduce price ” 
.08 a renewal of tlm original offer, i ■ ’ 
mopcly a rejection of pltf.'s eounttr 
offer, 8c pltf.’s acceptance of It com- 
pleted a contract of sale — * ■ 

STUNK V. Evans. (I925i 4 I>. 

709 ; [1925] 3 W W. Jt 45.1. -CAN. 
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889a. .] — ^HoBaFAZX v, Oarmstt (1868), 6 

W. R. 387. 

845. Add, Annotation : — ^Mentd. Oatton v. AahweU 
& Nesbit (1927), 44 T. L. B. ISO. 

887a. Sale ol annuity — ^Ezeeutlon of release.] — 

Kbnkbdy V , Thomassbn, No. 3081a, pool, 

896. Add, Annotations : — ^Refd. Jones (Holloway) 
V. Woodhouae, [1028] 2 K. B. 117. Mentd. 
Bradford v. Price (1928), 92 L. J. K. B. 871. 

897. Add. Annotation : — ^Mentd. Blay v, Pollard & 
MorriB, [1930] 1 K. B. 628. 

415. Add. Annotation : — ^Dlstd. Neale v. Merrett 
(1930), 70 L. Jo. 96. 

416. To the existing paragraph, after the word 
“ accepting,” oda ” * subject to the terms 
of a contract being arranged.* ” 

418a. ** Orders to be acknowledged 

by return.'*] — ^Defts.* departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. Sn signed an order 
form on which was printed the clause, 
” orders to be acknowledged by return,** 
but this term had not been orally agreed 
Ac no acknowledgment was sent to defts. 
In on action for breach of the contract defts. 
pleaded that there was merely an offer & 


no contract, ao the only document contained 
a clause which had not been agreed : — Hetd : 
(1) the words on the order fo^ ** orders to 
be acknowledged by return,” were not 
intended to be words of contnuit ; (2) the 
words " bv return ** related only to the time 
within which, & not to the method by which, 
acknowledgment was to be made, As therefore 
there was a concluded contract, & pltf. was 
entitled to recorer. — ^WiLUS v, Bagos & 
&ASJS (1925), 41 T. L. B. 453 ; 69 Sol. Jo. 
543. 

420. Add, Annotation :^Ab to (2) Dbtd. Curtis 
Moffat V , Wheeler, [1929] 2 Ch. ! 

420a. .] — ^Lord Oaibns indeed 

seems to have considered that, if the phrase 
[” subject to the title being approved by 
our solrs.**] meant what the Ot. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty through the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. It is reasonable, they thought, 
to imply good faith as a necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 


PART III. SECT. 2, SUB>SECT. l.~ 

0. (o) I. 

337 vill. .1 — ^Whoro a dooumoul 

was no moTo than an olYor Sc, was 
withdrawn before acoeptanco : — Ildd : 
there was no ountiaot. — OoonisoN 
TliRSSlfBli Co. V VOiLK (1925), 67 
O. L. 11. 300.—CAN. 


PART III. SECT. 2. SUB-SECT. 1.— 
C. (o) Iv. 

p 1. .]— Pltf. a momber of & 

holder of a seat upon a Stock Sc Mining 
Exchange, in July, 1927, entered into 
an ogroeniont with defts S. Sc M. for 
the sale to them of his seat for the 
prloe of 320,000. In the course Sc an 
part of this tinnsaotion, a letter was 
written by deft. M. to pltf. dated 
July 27. 1927, stating . ** 1 hereby give 
you an option, Sc guarantee same, for 
you to repurchase the . . . seat on or 
before Sept. 15, 1027, at the prioe of 
321,000 ; — IfcM: the giving of the 
option was in consideration of the sale, 
Sc an option so given for a valuable 
consideration, cannot be revoked, & 
is open for acceptance by the optionee 
at any time » itlun the period for which 
the ofitlon is given; all that was 
necessary to operate os an etfeotual 
exercise of the option was thut pltf., 
uot later than Sept. 15. should notify 
deft M. of his aocoptanue of the offer. — 
Forujcst V. Solloway, 119281 3 D. L R. 
37J , G2 O. L. 11. 311.— CAN. 


PART 111. SECT. 2, SUB-SECT. 2.— A. 

366 vl. IrUmHon to dismu 

terms with third party . \ — Where parties 
have dlaoussed terms, but one before 
filially aooopting them intends to 
disouss the matter with others : — 
Held: there oannot be said to be a 
binding oontraot. — C arbon Coai, Sc 
ClJlT Co. V Nanoosb-Wklunoton 
OOLUIBBIKS, 11023] 1 D. L. R. 1100. — 
CAN. 

366 vli. .]— Patbrsqn (A. 

Sc G.). Ltd. v. Hiohlanp Ry Oo., 
[19271 S. O. (H. L.) 32.— SCOT. 

866 viJI. ,] — BiGKJiOW e. 

CRAJOKixAonnD'GucNUVsT Distil- 
LKRY Co. (1905), 26 C. L. T. 186 ; 37 
S. O. R. 55.— CAN. 

, 366 lx. .)— WiiSON ft Oo., 

Ltd. V. Farquhabson (1906), 3 

E. L. R. 136.— CAN. 

870 xiil. Aocertancs stoNtip 

understondino of offer inade.]— ^e 


Halifax Graving Dook ft plant were 
wreokod by explosion in 1917, ft in 
Jan. 1918, the Canadian Govt, passed 
an Order in Coimoil providing that the 
won of repair shoiud bo entrusted to 
appi a. on the condition (tnftr alia) 
that the latter should oontrlbuto the 
amount of insurance it oarrled ft the 
Govt, pay the balanoe. A letter was 
sent to the oo. enclosing a copy of the 
Order Sc stating ** an agreement is 
being prepared ft will be submitted 
Bbortly for signature,'* but no agree- 
ment was over executed. Two days 
later the oo. wrote to the Minister of 
I'ubllo Works that the terms of the 
Order were satisfactory ft adding, " but 
in order that all will be quite clear our 
understanding is that we are to assign 
our insuranoes ft policies to the Govt., 
ft that the temporary buildings now 
being oonstruoted are to be roplaoed 
tiy permanent buildings of the same 
kind as the orlglnon*: — Held: the 
letter of the oo. to the Minister did not 
oontain an unquaiiflod aooeptanoe of 
the terms sot out in the Order in Counoil. 
— Haufax Graving Co. v. R. (1921), 
62 S. C, R. 338.— CAN. 


870 XIV. .J — Canada Pkrma- 

NKNT MOKTQAOB CORPN. V BARNARD 
(riOhk ), [1926] 1 D. L R, 163.— CAN. 

870 XV. .] — Lbfebvkb V Morkau 

(Alta.), [1928] 1 D. L. 11. 1019.— CAN. 

•p. Time for— Tims limited by 
'omraat .\ — Where applt. had not noti- 
fied his aooeptanoe within the fixed 
time, ft in the absenoo of proof that 
resp. had waived his right to demand 
definite written noUoo as stipulated : — 
Held : there was no valid aooeptanoe, 
—Laws ». Rutherford, (19241 App, 
D. 961.— fl. AF. 

St. WUMn reasonable time .} — 

Shatfobd V. B, C. Wine Growers. 
Ltd., [1927J 2 D. L. R. 759; 38 
B. C. R. 419.— CAN. 


PART III. SECT. 8. SUB-SECT. 8.— 
B. (a). 

380 i. Hecesstty.l— BABBvrr «. Ra- 
PELJB (1835), 4 O. S. 175.— CAN. 

388 tU. ^.1 — Sbkadt ft Smith v. 

John Gillespie ft Oo., Ltd. (Alta.), 
[1929] 4 D. L. R. 745 : 3 W. W. R. 
247 ; affa„ [1929] 4 D. L. R. 23.— GAN. 

PART IlL SECT. 8. SUB-SBOT. 8.— 
B. (b) U. 

■x. Delivery of goods— Before Nme 

474 


laid down in order.) — Applt. sent an 
order on June 7 to resp. to send him on 
biro a binder, to be delivered on or 
about Oot. 1. The order contained a 
term that it was not to be binding on 
resp. until received ft ratified in 
writing or by actual delivery of the 
goods to applt , & that the order might 
bo canoollod by applt. giving notioe 
to resp. by registered letter at least 
thirty days prior to date for doUvery, 
with a proviso that 11 prior to that date 
or six months thereafter applt. ordered 
a biudor from any other person, resp. 
might by rogistorad notioe revive the 
order, ft deliver the binder within 
thiity days. An agent of resp. was 
told by applt. that he wished to cancel 
the order, as he was buying a 
harvester, ft the agent notified resp., 
but no notioe was given by applt. to 
resp. On Sept. 2, reap, forwarded 
bv roil a binder to applt., ft wrote 
him stating that the binder Lad been 
forwarded per rail. 1 he machine 
arrived, ft applt. refused to take 
delivery, but admitted he had received 
the letter : — Held : the letter did not 
amount to a ratifloation of the order, 
ft a delivery on Sept. 2 did not neces- 
sarily imply a delivery pursuant or 
referable to the stipulation in the 
oontraot for delivery on or about 
Oot. 1, ft there was no aooeptanoe of 
the order. — Blackett v. Cluttekblck 
Brothers (Adblaidb), Ltd., [1923] 
8. A. S. R. 301.— AUS. 


PART in. SECT. 2. SUB-SECT. 2.— C. 

403 U. Whether motive for 

informing material. ]— Areward was pub- 
licly offered by the Govt, of Western 
Australia " for snob Information as 
shall lead to the arrest ft conviction 
of the person or persons who com- 
mitted the murders " of two police 
ofiioers. C. who knew of the offer, 
gave information that led to the arrest 
of one person, ft the oonvlotlon of that 
person ft another for the murder of one 
of those oflloen. By petition of right 
under Crown Suits Act, 1898, O. 
claimed payment of the reward : — 
Held: nnlees peNtloner had performed 
the oondition of th e offer aettne on 
the faith of or in lellanoe upon the 
offer, there was no aooeptanoe of the 
offer, ft, thwefore, no oontraot between 
the partlea. — R. v. Clarke (1927), 40 
O. L. R. 227 ; [1928] Aigns L. R. 97.— 
AUS. 




ToL HL— Oonlnwi OaiH 420»— SOU. 


upmoval of his own solr., which is their plain, 
orahmry meanizig, imt the decision of a ct. 
of justice after an unknown delay d; at an 
unascertalnable cost (MAUoaAJC, J.). — Oitbtis 
Moffat, Ltd. v, Wheeler, [1929] 2 Oh. 224 : 
98 L. J. Oh. 874 I 141 L. T. 638. 

422. ^<2d* AnnoicUion : — ^Distd. Neale v» Merrett 
(1930), 70 L. Jo. 96. 

422a. Acceptance of purchase-price — 

Terms as to method of payment.}— N eale v. 
Merrett (1930), 70 L. Jo. 96 ; 170 L. T. Jo. 
99 ; [1930] W. N. 189. 

422h. Acceptance “ subject to surveyor’s 

report.*’]— Marks v. Board (1030), 40 
T. L. R. 424 ; 74 Sol. Jo. 364. 

429a. What amounts to — Offer of house A 

** furniture ** — Acceptance of house de ** fur- 
niture & fltttngs as it stands.*’]— Pltf. having 
an option from deft, to purchase a freehold 
house “ with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ” with 
the furniture & fittings as it stands ” : — Held : 
there was a concluded contract betwc'en 
pltf. & deft. — Goffin V. Houlder (1920), 90 
L. J. Ch. 488 : 124 L. T. 146. 

487. Add, Annotation : — Folld. Willis v. Baggs Si 
Salt (1926), 41 T. L. R. 463. 

448a. .]— Willis o. Baogs & Salt, No. 

418a, ante, 

465. Add, AnnoiaUona : — Consd. Schiller v, Peter- 
sen, [1924] 1 Ch. 394 ; Phipps (Northampton 
& Towcaster Breweries) v, lagers, [1926] 
1 K. B. 14. 

406. Add, Annotation : — ^Refd. Brakspear v. Bai- 
ton, [1924] 2 K. B. 88. 

467a. Offer A acceptance by telegram.] — ^Where 
an offer is made & accepted by telegram, the 
contract is complete, dc the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning whicli would 
not be apparent to the other contracting 
party. — Roth (L.) & Co., I/td. v, Tav^en, 
Townsend & Co. & Grant & GiiAHAMK 


(1896), 12 T. L. R. 211 ; 1 Com. Oas. 806, 
0. A. 

AnnokUiane : — ^ReU. Nlokoll Sc KnUrht t*. Ashton, Edridge. 
[19001 8 Q. B. 898 ; Tredegar Iron Sc Coal Co. v, Uawthom 
(1908). 18 T. L. R. 716. 

467b. Acceptance by telegram — Effect of word 
*' writing ” In tel^am.] — ^H owartu 
Forder (1903), 48 Sol. Jo. 62. 

476. Add, Amiotation : — Refd. Re Sandwell Park 
CoUiery Co., Field v. The Co., [1929] 1 Ch. 
277. 

478. Add, Annotation: — Consd. RawUnson v, 
Ames, [1926] Ch. 96. 

480. Add, Annotation : — ^Refd. Edwards v. Porter, 
[1926] A. C. 1. 

487. For ** Question of law — ^Not question of fact ” 
In the catchwords read ** Whether question of 
law or fact.” 

487a. .] — ^Where a contract is made, not 

in express terms, but is to be collected from 
a variety of letters between the parties, it 
is for the jury, & not for the ct., to determine, 
with raferenco to the situation Sc intention 
of the parties, whether a contract lias 
actually been completed. — R ichards v, Uay- 
WARD (1841), 2 Man. & G. 674 ; 2 Scott, 
N. 11. 070 ; Drinkwater, 130 ; 10 L. J. C. P. 
108 ; 133 E. R. 876. 

487b. .] — Caddicic i>. 1 ’kury (1S(U), 6 

Now Hop. 137. 

488. Add. Annotation : -Mentd. Slack v. Leeds 
Industrial Co-op. Soc., [1023] I Oh. 431. 

489. After the cross-rehToncoH following this oaso 
insert ” Construction of contracts by corre- 
spondence.]— -See Deeds, Vol. XVII., p. 215, 
Nos. 688-602.” 

402. Add, Annotation Folld. ClulJingworUi v, 
Esche, [1024] 1 Ch. 07. 

496. Add. Annotation : — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

501a. ** Subject to terms of contract being 

arranged.”] — Honkyman o, MAituYATr, 
No. 410, ante. 


part 111. SECT. 2, SUB-SECT. 2.— D. 

425 viii. .1 — Deft., throuKh his 

agont. offered pltf. 800 tone of hay at 
182 per ton. Pltf. accepted. Sc the 
agent wired his principal asking that 
shipment be nishod. Deft, replied 
that ho could not confirm the order 
for immediate dollTory, but would 
book for dellveiT the last of the 
month: — Held: a oontroct valid in 
law was then oompletod. Sc deft, 
could not subsequently vary It by 
demanding a deposit of $2 per ton as a 
oondition of shipping. — B aUuAM v, 
HatpiruD (1922), 66 N. 8. R. 608.— 
CAN. 

PART 111. SECT. 2, SUB-SECT. 8.— 
B. (b). 

461 iii. Offer not made bp poet— 

Aeeeptemce bindlna only at time of 
receipt.] — ChabubbCis v. Baiul, [1927] 
3 D. L. B. 762.— CAN. 

sa. M place of jpoetina — Contract 
under Farm imptemeni AetiR. 8. 8., 
1980 (e. 128 ).] — Eulabd v. Watkrloo 
MAN urAOTOBiKO Oo., [1926] 3 D. L. R. 
207; [1936] 2 W. W. R. 294; 20 
Saak. L. R. 601.— CAN. 

PART 111. SECT. 2, SUB-SECT. 4. 

471 sii. .1 — Bbods 9 . TozaoN 

(1879), 4 A. R. 144.— CAN. 

471 xiU. .1— Wbare It ft sought 


to establish a contract by corrospond- 
enoe, the whole of the corrospcndonco 
relating to the matter in quosClon must 
be looked at for the purpose of finding 
out at what stage there was. if at all, a 
oomplcto contn^ between the parties. 
Where the cardinal points are definitely 
agreed upon, the mere fact that 
reference has been made to a more 
formal agreement, or subsidiary non- 
essential stipulations, will not prevent 
the ct. from oonslderijog tho agreement 
arrived at by the letters as concluded. 

CUHRIMBUOT Sc CO., LTD. V. ORKKT 

(1929), 1. L. R. 57 Calc. 170.— IND. 

479 V. Acceptance by tele- 

gram — Freeh term ineerted in Utter oj 
con/lniMdion.J— S t. Denis v. Wbstebn 
I»RODt7cmB, Ltd., [1923] 3 W. W. R. 
858.— CAN. 

489 lii, Effect of correepondenee 

coupled trtth conduct — Bubetantial part 
of goode delivered.] — Held : a contract 
was established whereby pltfe. became 
bound to deliver the romalnder of the 
goods. — H amilton Oxab Sc Macbxnx 
C o. V. Lewis Bbotbebs, [1924] 3 
D. L. R. 367 ; 54 O. L. R, 585.— CAN. 

PART 111. SECT. 2, SUB^SECT. 6. 

480 X. .] — ^Where a proposal to 

manufacture certain steel rails was 
accepted in writing by the party to 
whom It was sent, such aooeptaaoe 


stating that it would be followed by 
a formal oouU.mt, Sc where it api>earoa 
that the formal con ti act was lutended 
solely to embody tho agroepieut already 
arrived at : — lleUl : in such a cuse, 
looking to the iuteatlons of the parties, 
the contractual relatJuus between 
them should be regarded as based 
upon the terms so agreed upon. — 
Dominion Ikon Sc Stkul Co. p. R. 
(1020), 67 D. L. R. 009 ; 20 Exoh. C. K. 
246.— CAN. 

490 zJ. .]— Hauiciiand Ma.n’* 

OHAIIA&I V. OoVlND LUXMAN OOKIIALU 
(1928), L. R. 50 Ind. App. 25.— IND. 

f 1. .] — An option for Milt 

read as follows : “ Tho owners ngiet 
to give U. the option to purchase tlie 
lands heroin leased at any time within 
the period of lease for $25 per acre. 
$2,000 cash 4c tho balance at six pet 
cent, interest Sc half crop payments, 
by agreement to be drawn up ” 
Field : the words " by ogreomonr to be 
drawn up " had tho same effect as the 
words “ subject to an agreement to be 
drawn up,” Sc, since tho agreement was 
to bo on tbo orop-payment plan, tho 
ct. could not supply the detiuls necen 
sary to oomplcte it. Sc the option did 
not of Itself constitute an enforr< ai>l' 
contract. — B ocaxteb e. Hazt.k, i 

4 D L. R. 948 ; [1925] 3 W. W f 
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504a. Lease ** to be drawn by counsel.**] — 

Sturgion V. Painter (1608), Noy, 128 ; 74 
£. B. 1092. 

Annotation: — ^Rdd. Ooodtltle d. Estwick v. Way (1787), 1 
Term Bop. 736. 

511. Add, AnnotaUona ! — FoUd. Todd v. Jones 
Bros. (1930), 16 Tax Cas. 396. Refd. Chilling- 
worth V. Esche, [1924] 1 Oh. 07 ; Eeppel v. 
Wheeler, [1927] 1 K. B. 677. 

511b. .J — Doling Mar. 1028, there were 

negotiations &> detailed correspondence be- 
tween reap. co. & another co. who were pro- 
posing to purchase the business of the resp. co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, &> as arranged at interviews between the 
parties, were generally accepted “ subject to 
such teims being fully set out in a formal 
contract or agreement, to be submitted to us 
& finally approved of." On Mar. 29, 1928, 
two of the directors of resp. co. resigned &> 
entered the seiwice of the purchasers. On 
Mar. 30 reaps, gave notice to their foreim 
agents terminating tlieli' engagements. The 
formal contract was dated Apr. 16, 1928 : — 
Held : the correspondence did not constitute a 
contract. — T odd (H.M. Inspector op Taxes) 

V. Jones Bros., I/td. (1930), 16 Tax Cas. 
396. 

51 3a. **The usual public-house contract to 

be entered Into.**]— L ucas v. Haul, [1899] 

W. N. 02. 

514. Add. Annotation : — Refd. ChiUingworth v. 
Esche (1023), 120 L. T. 808. 

531. Add. Annotation : — Refd. Ohillingworih v. 
Esche, 1 1923] 1 Ch. 576. 

634. Add. Annotation : — Refd. ChiUingworth v. 
Esche (1023), 129 L. T. 808, 

539a. ], — l*ltf. wrote /to deft, an offer 

to sell a house to her for a ccHain sum subject 
to certain unspecilied covenants, & deft, 
signed at the foot this statement : “I accept 
the above offer subject to contract." The 
soil’s, of both parties approved a draft formal 
contract, but deft, refused to execute it. In 
an action for specilic performance ; — Held : 
the words " subject to contract ” did not 
mean that deft, bound herself if the parties’ 
soils, approved a formal contract, but meant, 
in the circumstances,' subject to tlie execu- 
tion by the parties of a formal contract," & 
therefore the action failed. — Wilson v. 
Balfour (1929), 45 T. L . B. 625. 

640. Add. Annotations : — Apld. ChiUingworth v. 
Esche, [1924] 1 Ch. 07 ; Lockett v. Norman* 
Wright (1921), 69 Sol. Jo. 126; Wilson v. 
Baltour (1929), 45 T. L. B. 625. Refd. NevUe 
Beid V, I. B. Comre. (1922), 12 Tax Cas. 545. 


540a. .] — ^An agreement subject to con- 

tract is merely in the stage of negotiation 
(Sabgant, L.J.). — Keppel v. Wheeler, 
[1927] 1 K. B. 677 ; 96 L. J. K. B. 433 ; 136 
L. T. 208, O. A. 

Annotation : — ^Hentd. Harrods, Ltd. r. Lemon (1930), 47 
T. L. R. 97. 

545. Add. AnnotaUona: — Consd. ChiUingworth v. 
Esche, [1924] 1 Ch. 97. Apld. Lockett v. 
Norman-Wright (1924), 69 Sol. Jo. 125; 
WUson V. Balfour (1929), 45 T. L. B. 625. 
FoUd. Todd v. Jones Bros. (1930), 16 Tax 
Cas. 896. Refd. NevUe Beid v. I. B. Comrs. 
(1922), 12 Tax Cas. 645. 

546a. ** Subject to suitable agreements being 

arranged between your solicitor & mine.**] — 
The words *' subject to suitable agreements 
being arranged between your solr. & mine " 
are indistinguishable in their effect from such 
words as " subject to formal contract," 
subject to contract," or " subject to proper 
contreu^t to be prepared by the vendor’s 
solr.," &, do not import a binding agreement 
between the parties. — Lockett v. Norman- 
Wright, [1926] Ch. 66 ; 94 L. J. Oh. 123 ; 
132 L. T. 632 ; 09 Sol. Jo. 126. 

546b. Subject to a proper contract to be 

prepared by the vendor’s solicitors.’*] — ^By 
a document of July 10. 1022, the purchasers 
agreed to purchase certain freehold land & 
a nursery from the vendor " subject to a 
proper contract to be prepared by the 
vendor’s solrs." & acknowledged having paid 
£240 " as deposit & in part payment of the 
said purchase-money." Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers* solr., executed by the vendor, & 
tendered to the purchasers for execution. 
Tlie purchasers, however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit : — Held : 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in the cir- 
cumstances entitled to recover the deposit. — 
Chilling worth r. Esche, [1924] 1 Ch. 97 ; 
93 L. J. Ch. 129 ; 129 L. T. 808 ; 40 T. L. R. 
23 ; 68 Sol. Jo. 80. C. A. 

AnnoUitions : — Apld. Lockott v. Norman-Wriebt. 11926] 
Cb. 60 ; Wilsou V. Balfour (1929). 46 T. L. R. 626. Refd. 
Keppel r. Whoeler, 11927] 1 K. B. 677. 

54$c. ** Formal contract to be signed in due 

course.**] — R onald Frankau I^oductions, 
Ltd. V . Bell (1927), 65 L. Jo. 33; 164 
L. T. Jo. .501. 

555. Add. Annotation : — ^Refd. ChiUingworth v. 
Esche (1023), 129 L. T. 808. 


543 i. Solicitor to approve form 

of contract. ]~ An option agrrocment 
provided that in the ovont of tbo pur- 
chaser deciding to acoopt tbo option 
by ontcring into an anoemont to pur* 
obaee the land, “such agreement to 
purobaae shall be on a form approved 
by the vendor’s solr.” : — Held : the 
execution of a further contract was not 
necoubary to the existeuoe of an outoroe* 
able contract to purobase. — Vitaly v. 
Brvan (Alta.). 11927] 1 D, L. R. 244 ; 
11926] 3 W. W. R. 785.— CAN. 

PART HI. SECT. 8, SUB-SECT. 1. 

566 xiv. .] — OoLB V. SUMNSn 

(1900). 80 S. O. R. 379.— CAN. 

555 XV. .] — GKAUAihi V. Graham 


(Man.) (1014). 27 W. L. R. 263 ; 16 
D. L. R. 483.— CAN. 

o i. Harden of proof .] — Itisnover 

ncoossory to prove in the first instance 
that either party to a contract under- 
stood the logal offoot of a term thereof ; 
if a party seoks to osoapo tbo liability 
imposed by a terra of the contract, he 
must adduce evidence to establish 

S rounds of excuse. — Thorsson v. 

iLAiRMORB School District Board 
OF Trusters, (1027] 1 D. L. R. 1178 ; 
11927] 1 W, W. R. 449 ; 22 Alta. L, r! 
416.— CAN. 

P i. Failure to read over 

whole contract ,} — Where a puiohaser of 
a laim farm implement does not read 
English. Farm Implement Act, R. B. S., 

476 


1920 (c. 128), 8. 18, is not complied 
with imlobs the >A'hole contract is read 
over ic explained to him in his own 
language, even though he understands 
some Kughbh d:, after tbo whole con* 
tract has been road to him in English, 
those portions of it which he says he 
does not uuderbtand in Englioh are 
read over & explained to him in his 
language. & ho says he understands 
it all. — ADVANCE Rumely Turesher 
Co. V. Yoroa, 11926] 3 D. L. R. 517 ; 
[1920] S. C. R. 397.— CAN. 


pii. NoreQueet for reading 

over or explanation.}— It a person who 
cannot read a document signs It with- 
out requesting to have it read 
' ' 'to him & it is not read or 



559. Adi, Annotation : — ^Refd. Bemors v. Flemine, 
[1926] (3h. 204. 

660. Add, Annotation : — ^Mentd. Kinch v, Walcott. 
[1929] A. 0. 482. 

568a. .] — Guildford Trust, Ih’d. v, Poiil 

& Maritoh (1928), 72 Sol. Jo. 171. 

567. Add, Annotation : — ^Dlstd. Hardie & Lane v, 
Chilton, [1928] 2 K. B. 300. 

668. Add. Annotation : — Consd. Hardio & Lane v, 
Chilton, [1928] 2 K. B. 306. 

576. Add, Annotation : — Refd. Brocklebank v, R., 
[1924] 1 K. B. 647. 

581. Add, Annotation : — ^Dlstd. Hardie & Lane v, 
ChUton, [1928] 2 K, B. 306. 

687. Add. Annotation .* — ^Refd. Jones v. Waring & 
OiUow, [1925] 2 K. B. 612. 

588. Add. Annotation :-~Refd. Hardie & Lane v. 
ChUton, [1928] 2 K. B. 306. 

590. Add. Annotation : — Mentd. Ro^blica de 
Guatemala v. Nunez, [1927] 1 K. B. 069. 

611. Add, Annotations : — Apld. lie Lloyds Bank, 
Bomze v, Bomzo (1030), 47 T. L. R. 38. Refd. 
Shears v. Jones (1922), 128 L. T. 218. 

613. Add. Annotation : — As to (3) Apld. Incho 
Noriah v. Shaik AUio Bin Oriiar, [1929] A. C. 
127. 


V<d. m— Contract Oaaea S5»-748a. 

614f. After this case add SeCt alsot Fraudulent 
& Voidable Conveyances, No. 831a.” 

630. Add. Annotation : — Consd. Incho Noriah 
V. Shaik Allie Bin Omar, [1920] A. C. 127. 

636. Add, Annotation: — Consd. Incho Noriah 
V, Shaik Allie Bin Omar, [1929] A. C. 127. 

650. Add. A nnotation : — Consd. Incho Noriah v. 
Shaik AUie Bin Omar, [1920] A. C. 127. 

664a. General Rule .] — lie liLOYDs Bank, Ltd., 
Bomze v. Bomze (1930), 47 T. Ij. 11. 38. 

698. After this case add ” See, also, Fbauduj.ent 
& Voidable Conveyances, No. 834a,” 

717. Add. Annotation : — Consd. Tnoho Noriah 
AUio Bin Omar, [192iH A. 

739. Add. Annotation: — Consd. Pontypridd Urdus. 
V. Drew (1926), 90 J. B. 169. 

741. Add. Annotation : — Refd. Albemarle Sui)|»ly 
Co. V. Hind, [1928] 1 K. B. 307. 

743a. ; — Outdoor relief afforded to pauper.] 

— Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
to recover from the pauper tlie rousonable 
value of the goods so .supplied. — Bontyi'IUDd 
Union v. Drew, [1927] 1 K. B. 214; 95 
L. J. K. B. 1030 ; 136 L. T. 83 ; 90 J. 1*. 
169 ; 42 T. L. ll. 077 ; 70 Sol. Jo. 795 ; 24 
L. U. 11. 405, C‘. A. 

See, further, lN>()it Law. 


explained he Is bound by it, where, afc 
least, tlioro Is no evidence that the 
other party know that the illlteraio 
party was siKolnff under a inlsuuder* 
Btanding of its effect . — cjanauun 
Bank of (Jomaiercb v. Dkmbeok 
( 8jwk.), [19291 4 D. L. R. 220 ; 2 
W. W. R. 586.— CAN. 

p iii. Burden of proof . \ — 

Where a contract was drawn np by 
a magistrate, who was employed for 
that purpose, &, after being reduced 
to writing, it was read over to deft., 
who signed by his mark : — Held : the 
burden was upon deft, of estaljlislUug 
that the document was not Ids agree* 
mont. — K rdpy v. Daubey (1913), 47 

N. S. R. 229 ; 12 D. L. R. 621 ; 13 
B. L. R. 163.— CAN. 

piv. .]— Milt.abv. Ellard, 

[19271 2 D. L. R. 102.— CAN. 

p V. Party intoxicated.] — 

SciIOriBLD V. TOMMONOS (1858), 6 
Or. 568.— CAN. 

664 i. Contract of sale silent as to 

time d* mode of paymenl.) — Defte. hav- 
ing ratified by telegram a contract made 
by their agents, afterwards attempted 
to repudiate it on the ground <if an 
alleged variation in the tenns of the 
bought note as to the time of delivery. 
Defts.* letter of repudiation to their 
agents attempted to impose terms as 
to the time for payment as a condition 
of accepting the alleged variation : — 
Held : the contract was complete not- 
withstanding that the partioular mode 
or time of payment was not staled. 
— Campbell v. Maiileb (1919), 43 

O. L. R. 395 ; 14 0. W. N. 348 ; affd., 
15 O. W. N. 339.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.— 
A. (b). 

b i. .] — ^An agreement to pay a 

debt made by a debtor while under 
arrest on a capias previously Issued for 
said debt, will not be cancelled for 
duress when the arrest was not Illegal 
& the bare fact of the arrest was the 
only evldenoe of duress. — Thompson «. 
ScnXKiDBR. [1929] 1 D. L. B. 989 ; 
60 N. S. R. 329.— CAN. 

PART III. SECT. 8. SUB-SECT. 2.— 
C. (a). 

699 I. Contrart voidable .] — An agree- 
ment in writing by a wile to the provi- 


sionsof her husband ’swill in lieu of the 
statutory provisions: — Held: to have 
been obtafued by duress He nut a bar 
to her application for relief under 
Devolution of Estates Act, 1920, s. 24. 
— lie, DmwAW's Estate. [1924] 3 
W. W. 11. 807.— CAN. 

699 li. .1— liuBBm r. Rnmi) 

(1899), 29 S. C. U. 498.— CAN. 


PART III. SECT. 3, SUB-SECT. 3.— 
A. (a). 

611 vi a. .] — ItAaiiUNATii 1 'ba- 

BAD in 8 arju I’BAriAi' (1923), L, J{. 
51 Ind. App. 101.--IND, 

r i. .]— Whoro by rooHoii ef 

the conttdeiitiai relationship oxlstlng 
between pbf. tc deft. U the Irilluem o 
he was able to exert over hei i»y 
assorting knowledge ef matters whleh 
bo all(*god could bo used to ht. 
prtijudice, which at the trial ho admlttiMl 
had no exlstimee, ho was enabled to 
procure from pltf. an exc*esslvo aiuoiint 
for services performed, wlilcli was palil 
by her even after she bad obtained 
Independent advice, pltf. was held 
ontltlod to rocovor the same bark, less 
a reasonable amount for the servhes 
performed. -Dwheu v. Olabuis (1894), 
25 O. It. 49,3.— CAN. 

t II. .]—Jte WniiE, Kerhton v. 

Take (1876), 24 Or. 224.— CAN. 


PART III. SECT. 3, SUB-SECT. 3. - 
A. (b) I. 

a I. .]— An aged woman uskcil 

her son to Inquire Into the state of her 
property. Bv his report thereon she 
was induced to make a transfer of the 
property to him & a daughter : — Held : 
the mother was clearly capable of fully 
’md“r?ta!i'l!ng what she was doing, 
& there was no undue influence or 
xulsreprcsontation. Sc proof of Irido- 
pondent advice was unnecessary to 
support the deed. — W eir in Weiu 
(B. C.), [1920] 3 W. \V. R, 725.— CAN. 


PART III. SECT. 3, SUB-SECT. 3.— 
A. (b) lU. 

so. Donatio mortis causa to parish 

FaZfd.l— B ohan v. Walker 

N. B.), [1928J 4 D. L. R. 630.— CAN. 


PART III. SECT. 3, SUB-SECT. 3.— B. 
696 i. Onus on parly alUgino — Unless 
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tranmclinn prund fane nnconHCiotuildr. I 
llAdllU.WTU I’KAHAIt V. HAIUU 
(1923). L. U. :»l Ind. App. lOl 

~ IND. 


PART III. SECT. 3, SUB-SECT. 3. - 
C. (n). 

715 1. Prinntdes on which rtluf 
0ranUd.\ UNPLiavooii r. I'ox (1912), 
21 () \V. It. 757; 3 (). \V. N. 1112; 
20 U. h. It. 30.3. —CAN. 

722 1. Tranmeiion voiflalfle.J ^ CoLt 
in noNTEU (1911), 1 W. W. II. 311,— 
CAN. 

722 ii. -• .1--EUWIN in MnjsuiHovk 
(Ont.), [1927] 4 1>. L. R. 1028. CAN. 


PART III. SECT. 4, SUB-SECT. 1. 

741 xii. — .] “Kiuioav r. 

Fubehtek (1831), 1 Dm. 311. - CAN. 

741 xlii. - - - .1 Pltf. Jiaving 

entered into a rontnud. for the supply 
«>C horw's’ food wit h the Ollli’er (;om- 
mandltig the rle)>et of u cavalry 
regiment sued tlie .Secretary of State 
for the bulaneo duo to lilm under the 
contnujt ; Held: an Officer Oom- 
maadtng a dcp(;t, Ti(»t being one of the 
oITlcors autborlstsl by the (Jovtsmor- 
Oencral in (Jouiudl under Uovernmont. 
of India Act, 1915, h. 30 (2), to enter 
into contraels on behalf, of tho 
Soerotury c>f State, tim contract sued 
upon was ultra vires Sc could not bo 
oiiforoeil against tho latter. However, 
under Indian Contract Art, t>. 70, 
pltf., having lawfully supplied foodM 
for tho liorsos belonging 1<* tbo Seere- 
tfiry of State, not intoiidtrig to do s<» 
gratuitously Sc tho latter having 
enjoyed tho benefit iL(‘i‘cof, vvus 
entitled to eomponsatlon. 

Sect. 70 of tbo Coat raot Act, a." hougii 
fomided on English luw, unist bo 
interpreted according to its fb'ur Sc 
explicit terms Sc not In reh reiieo to tho 
provisions of Engllsii law relating to 
tho matUT. 7’ho sei t. is much wider 
than tho English Jaw Sc goes lieyond it. 
— Hkc’Bktaby ok State v. Sarin A Co. 
(1929), J. L. B. 11 J^h. 375.— IND. 

744 i. From circum^ances .] — 

Rice v. Bubckhardt (1925), 30 

B. C. R. 181.— CAN. 

744 11. .] — NoBimmv Py. 

Co. i». Lister (1867), 27 U. C. K. j7.— 
CAN. 



OatM 7t7— M7«. EhOUSH lin> EuFIBE DiQEST STTmJSHEHT. 


747. Add, AnnaktHon: — ^Rafd. Brandt v, liver- 
pool, Braeil k Biver Plate Steam Navigation 
Oo., [1924] 1 K. B. 676. 

748. Add, AnnoiaUona : — ^Refd. Bederiakt. Trans- 
atlantic V, Oompagnie Fran^aise des Phos- 
phates de rOceanie (1926), 136 L. T. 619. 
Mentd. liB 3 rton v. General Steam Naviga- 
tion do. (1928), 180, L. T. 662 ; Paterson 
Zochonis v. Elder Dempster, [1928] 1 K. B. 
420 ; Lake v. Simmons (1926), 96 L. J. K. B. 
686 ; The Hayle, [1929] P. 276. ‘ 


750. Add, AnnoUdion: — Refd. Brown v, Dagen 
ham V. 0., [1929] 1 K, B. 737. 

759. Add. Annoiaiione : — ^Refd. Pockney v, Atkin- 
son (1929), 142 L. T. 136. Mentd. Huntoon 
Oo. V, Kolynos (Incorporated), [1930] 1 Oh. 
628. 

768. Add. Annotation Generally, Held. Meyzick 
V. Dyson (1925), 41 T. L. B. 368. 

766. Add. Annotation: — ^Reld. Importers Co. v. 
Westminster Bank, [1927] 1 K. B. 869. 


Part IV. — The Statute of Frauds. 


760. Add. Annotation: — Retd. Franco-Briiish 

Ship Store Co. v. Oompagnie des Chargeurs 
Prancaise (1926), 42 T. L. R. 736. 

772. Add. Annotation: — ^Refd. Monnickendam v. 

Leanse (1923), 80 T. L. B. 446. 

776. Add. Annotations : — Refd. Newman v. Slade, 
[1026] 2 K. B. 328. Mentd. Brakspear v. 
Barton, [1024] 2 E. B. 88. 

798. Add. Annotation : — Expld. Scott v. Pattison, 
[1923] 2 K. B. 723. 

803. Add, Annotations: — As to (1) Refd. I.<ewi8 w. 
IVumncU, Laird & Co. (1029), 22 B. W. C. C. 


410. Generally^ Mentd. Hall v. 1. B. Comrs. 
(1926), 136 L. T. 760. 

810. Add. Annotations : — As to (3) Consd. Be A 
Bankruptcy Notice, [1024] 2 Ch. 76 Refd. 
Bawlinson v. Ames (1024), 60 Sol. Jo. 142. 
819. Add. Annotation : — As to (1 ) Refd. Agricultural 
Wholesale Soc. v. Blddulph & District 
Agricultural Soc., [1025] Ch. 760. 

837a. Goodwill & stock-in-trade included — 

Entire.] — Deft, orally agreed to buy from 
pltfs., who were the oxors. of a deceased 
merchant, the business carried on at a 


747 li. 1 —Held • an agrree- 

luunt by a oo. to repurohaHO sharos was 
OBtabllHhod, as the conduct of the eo. 
was Quito iQC'onslstont with any other 
reason than that It Intended & agreed 
to ropurcliaso the shares — f'i.ARKic «. 
Lanoh U ItODDiw, LTn. (1U2C), 87 
B. 0. 11. 77.-- CAN. 

PART III. SECT. 4, SUB-SECT. 2.— C. 

u I. Contract to dig well .] — 

When a party contracts to boro a well, 
with a proviho that he Is to ho paid a 
proportion of the price If it Is a dry 
hole, there Is an Implied promlso to go 
the distance his machinery will bore, 
6c If because of a rook ho does not go 
that dlbtanon It is not a “ dry hole,” & 
he Is not entiUod to payment. — 
WiNKi.ru & Martin v. Hutton, 11920] 
2 W. W. R. 082 ; 13 Sosk. L. R. 336. — 
CAN. 

u ii. .] — Where a hole is 

raving In rendering it dangerous 
for him to work, & a woll-digger 
abandons the work without having 
obtained water & without having gone 
to the full depth of his machine, he 
is not entitled to payment for the 
work already performed. A well'dlggor 
knows, Sc must be hold to have assumed, 
these risks when he has not In his 
oontract proteotod hlmsolf against 
such oontlngoncioB. — S avidan t>. Lap- 
LANTB, (imi S D. L. R. 1089; 2 
W. W. R. 1222.— CAN. 

uiii. Contract for removal of 

night soil— Special nrovtsiona as to 
cleansing.]— Held : the oontraot was 
one entire oontract & every provision 
in it tor strict eloanliness tc disinlootion 
was of the very essence & nature of the 
oontraot. — H unter t>. Wkbt Maitland 
MuNioiPAL Council (1923), 23 S. R. 
N. 8. W. 420.— AUS. 


PART III. SECT. 4. SUB-SECT. 2.— D. 

0 I. .}— Anderson v . MrlNTnoK, 

119251 3 D. L. R, 948.— CAN. 

oil. Agreement to live on d? wmk 

farm tn consuieration of father promising 
to demee farm.] — Hdd : the father 
liavlng pre\t.ntod the son from per- 
forming the work contracted for & 
discharged him from servioe. the son 
was enutlod to n^cuver on a guemtum 
meruit tor tho work done by him Sc 


money Sc materials furnished. — R kv- 
TON V. Rrnton (1926), 62 N. B. It. 
366. -CAN. 

Compare p. 396, case f I, post. 


PART HI. SECT. 5, SUB-SECT. 2. 


h 1. Agreement to accept land tn 

sattsfaction of dibt.] — Held: binding, 
though not in writing. — F leming v. 
Dunoan (1870), 17 Or. 76.— CAN. 


h ii. Agreement to share com- 

mission.] — Held : Alberta Statutes, 
1900 (c. 27), not appllcablo. — Heaton 
V. Flatbr (1014), 27 W. L. R. 98 ; 16 
D. L. R. 78 ; 8 Alta. L. R. 21.— CAN. 


h lii. 8. P. Kabbab v. Schubert 
(1914), 29 W. L. R. 540 ; 7 W. W. R. 
180 ; 8 Alta. L. R. 21 ; 19 D. L. R. 
804.— CAN. 


PART IV. SECT. 1, SUB-SECT. 6.— A. 


770 i. Partnership agreement .] — ^A 
oontract for a partnership to lost longer 
ttian a year Is witldn Slat. Frauds. — 
Hoffman v. CIohen (Man.) (1914), 27 
W. L. R, 127.— CAN. 

sp. Agreement to be performed before 
fixed date — Fixed date more than 
one year from agreement — Effect of 
renmoals.] — In 1921 deft, promised to 
marry pltf. at a date not later than 
May, 1923. The promise was renewed 
from time to time up to May, 1922 : — 
Held : the oontraot was one to bo 
performed within a year, & a memo- 
randum in writing to satls^ Stat. 
Frauds was uuneoessary. — Cm v. 
Dufault (1923), 66 0. L. R. 90.— 


aq. Whether statute bar to action 

fot dissaiuhon of partnership.]— W ono 
V. Hou, [1928] 1 W. W. ll. 480 ; 39 
B. O. R, 425.— CAN. 


PART IV. SECT. 1, SUB-SECT. S.— 
B. (a). 

793 ii. Agreement for mainiencmee of 
parent — For indefinite period. ] — Masters 
&; Servants Act, R. §. S., 1920, s. 2. 
provides that a contract of pmonol 

servioe for a period of more 

year shall be signed by the contracting 
parties : &, since a contract of hire of 
personal servioes during a lifetime is 
one whi<di prim^ facie is not to be per- 
formed within a year, a oontraot by 


478 


which a father &; mother agreed in 
consideration of malntenanoe to work 
for their ohildren as long as the parents 
should live Sc their health continue, 
but which was not signed by the father 
was void &: no answer to the father’s 
claim to financial support as a ” de- 
pendent ” under l^arents Malntenanoe 
Act. — STB. Marie v. Ste. Mabie 
(Bask.), 11929] 4 D. L. R. 1076; 1 
W. W. R. 800.— CAN. 

St. Agreement for partnership — 
For indefinite period.] — A written oon- 
traot, which provides for the con- 
tinuance of a partnership from its date 
until dissolved by mutual consent, 
unless previously determined by a 
spedflod notioo, is not an agreement 
that is not to bo performed within the 
space of one year from the miJdng 
within Instruments Act, 1915, s. 228. — 
Gibb v. Sell, [1922] V. L. K. 661 ; 28 
Argus L. R. 306 ; 44 A. L. T. 1.— 
AUS. 

PART IV. SECT. 1, SUB-SECT. 5.— C. 

806 ii. P. Diokson v. Jacques 
(1871), 31 U. C. R. 141.— CAN. 

812 i. To commence on foUounng 

day.] — ^A contract to serve for one year, 
the service to oommenoe on the day 
next after that on which the contract 
Is made, is not a contract not to be 
performed within a year within Stat. 
Frauds, s. 4. — Bellbb v. Klotz 
(Sask.), [1917] I W. W. R. 685.— CAN. 

820 ii. .] — ^A oontraot for 

servioe, under which deft. Is to receive 
” 1700 a year, to be inoreased per year 
until it reaches $1,000,” is a oontraot 
not to be performed within a year 
within Stat. Frauds. — Faibobdcvb v. 
O’Mullin (1896), 40 N. 8. R. 216.— 
GAN. 

82811. Share-mUking agree- 

ment— Commencement dt terminatum 
not stated.] — Held: the oontraot was 
one for servioes not to be peilonned 
within one year from the 
thereof. Sc therefore came within the 
statute. — Hall v. Goldbtone. [1923] 
N. Z. L. R. 916.— N.Z. 


PART IV. SECT. 1. SUB-SECT. 7. 
SS8 i. Promise to pay debt of another 
— Svbseguent credit given to guarantor 
aa principal debtor— Not entire .] — 



ToL xn.— Ogntnet. Omm 887a— 900s. 


named address, including the goodwill, stock 
in trade, d; an interest m the premises, but 
he l^ed to carry out his agreement. In an 
action for damages deft, pleaded that the 
contract r^ted to an interest in land & that 
by Law of Property Act, 1926 (o. 20). s, 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been pait 
performance by them in looking after the 
premises and keeping the staff together untU 
the defendant ^ould take possession : — 
Held : that pwt of the contract which related 
to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed. — H awkes- 
woRTH V. Turner (1930), 46 T. L. R. 889. 

840. Add. Annotaiiona : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Oh. 
287. Refd. Michael v. PhiUips (192.S), 130 
L. T. 142. 

841 . Add. Annotaiiona ; — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Oh. 
287. Refd. Michael v. Phillips (1923), 130 
142. 

844. Add. AnnotaHona : — ^Refd. Michael v. Phillips 
(1923), 130 li. T. 142 ; Ilawkesworth v. Turner 
(1030), 46 T. L. R. 380. 

846. Annotaiiona: — For *‘Refd. Heilbut, Symons 
V . Buckloton, [1913] A. 0. 30,” read “Dbtd. 
Heilbut, Symons u. Buckloton, [1913J A. O. 
30.” 

Add. Annotation : — Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

845a. Pwol wwranty to let for certain pur- • 



859. Add. Annotation : — Apld. Parr, Smith v. 
Messers (1927), 44 T. L. B. 48. 

859a. What amounts to — Reconstitution of 

action.] — ^Defts. on Jan. 9, 1924, agreed to 
sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., A duly notified defts. 
On July 9 it was orally agre^ that the new 
co. should give defts. a cheque Sc throe bills 
in respect of the indebtedness of the old 
firm, & that defts. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, &; accept the new oo. as buyers of 
the goods. The new co. subsequently gavt 
to defts. the cheque & three bills, but defls. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two parinors 
in the old firm then brought an action 
against defts. for brtiach of the contract of 
Jan. 9. To that action defts, put in a defence 
signed by counsel in which they pleaded, in 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque & 
three drafts, & that defts. would supply to 
the new co. instead of t o t ho old firm the goods 
sold under the contract of Jan. 9, & accept 
that CO. as buyers of the goods. The i>lead- 
ings were then amended Sc the ru'iion was 
leconstituted, the partners in the old firm 
being stioick out & the new co. substituted 
ns pltfs., & the <*auH 0 of action was staled 
to bo a bi’cacli of (he agreement of Julv 9. 
Defts. then nirK'nded flieir defence Ac lelii'd 


letting to him of certain premises, alleged 
that as a basis of negotiations wluch cul- 
minated in an agreement in writing whereby 
defts. agreed to let Sc pltf. agreed to take the 
promises in question, defts. verbally war- 
ranted to let the promises for dancing 
puriioses. Defts had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord. Sc such consent 
was never in fact obtained. Pltf. took pos- 
session under the agreement Sc expended con- 
siderable sums in alterations, Sc now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation ; — Held : pltf 
had failed to establish the alleged parol 
agreement. Sc even if the evidence had 
established that before the contract was 
entered into pltf. had asked whether the 
premises could be let for dancing Sc had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract Sc could not control, vary, or 
add to the terms of the written contract. — 
Cbawpobd V . White City Bine (Newoastlb- 
on-Tynb), Ltd. (1913), 29 T. L. B. 318 ; 67 
Sol. Jo. 367 ; 77 J. P. Jo. 111. 


whicli was signed by couuboI c(>nHtitutf‘d a 
Butfici(>iit note or mi'ruoraudum in writing 
of the contract signed by an agent of the 
pcarty to be cliarged lo satisfy the above 
sect., inasmuch as (2) the now departure 
with regard to the parties Sc the cause of 
action when the action was reconstituted 
must be trc*ated as the comrrn-ncoment of 
the action witiim the rule m fyucaa v. Dixons 
No. 859, ante. — Farh, Smith Sc (’o. v. 
Messers, I/td., [1928] 1 K. B. 397 ; 97 
L. J. K. B. 126 ; 138 L. T. 164 ; 44 T. L. R. 
48 ; 72 Sol. Jo. 14 ; 33 Cora. Cas. 101. 

862. Add, Annotaiion : — Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

888. Add, Annotation : — Aa to (2) Refd. Chilling- 
worth V. Bsche (1923), 129 L. T. 808. 

892* Add. AnnotcUion : — ^Dlstd. McDonald v, Nash, 
[1924] A. C. 625. 

898. Add. Annotaiion : — ^Refd. McDonald v. Nash, 
[1924] A. 0. 625. 

900. Add. Annotation: — Consd. Farr, Hmiin v. 
Messers (1927), 44 T. L. R. 48. 

900a. — ^Farr, Smith Sc Co. v Messers, 

Jttd., No. 859a, ante. 


Heid ; as to goods snppUed before tbe 
alleged promise, the promise waa one 
to answer for the dent of another Ac 
under Stat. Frauds was unenforoeable 
because of the absence of a memo- 
randum in writing to support It ; but 
as to goods supplied subsequently, 
although the account was oontlnned 


in the buyer’s name, it was estabiiahed 
that the surety oeoame tbe prin- 
dpai debtor Sc the goods weie sup- 
plied on his account, & no memo- 
randum In writing was required to 
enforce the claim. — Bateman & Mat- 
thews V . Bpemoxb, [1923] 4 P. b? It* 
170; 16 8aak. L. B. 474 ; 
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W. W. B. 1281.— CAN. 

PART IV. SECT. 2, SUB-SECT. 8.— A 
900a i CorUrart rectified by wurt i 
— Ah against a defence of 8tat. FiuudH, 
the ct. has no power to w'form u 
writing Sc then decree specific p<r 
fonnanoe of it as reformed.- “Sw ki r/i i< 



Cases 900b--10S7a. English and Empire Digest Supplement. 


900b. Contract reotl&ed by court — On ground ol 
mistake.] — ^Where owing to a mistake com* 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 <c. 66), to rectify 
the contract & to order specific performance 
of it as rectified, although apaii from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds.— -U.S.A. v. Motor 
Trucks, Dtd., [1924] A. C. 196 ; 93 L. J. 
P.0.46; 130L.T.129; 39T.L.R.733,P.C. 

914. Add, Annotation : — Consd. Cohen v, Roche 
(1920), 96 L. J, K. B. 946. 

923a. Agreement to remain in force so long as 
another agreement continued.] — Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
CO. iS6 dcits. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it ; — lleld : 
the two agreements were buniciently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
l)ltfs. from contending that the first agree- 
ment was to last for ten years. — Pranco- 
Biutisu Sjup Store (/O., Ltd. v. Oompagnie 
DEH OllAUGEUItS FllANCAISB (1020), 42 T. L. R. 
735. 

024. Adfl. Annotation : — Refd. Franco-British Ship 
Store Co. v. Oompagnie des Cliargeurs 
Francaise (1920), 42 T. L. 11. 735. 


980. Add* ArmoUUion : — Refd. Cohen v. Roche 
(192G,96 L. J. K. B. 945. 

938. Add, Annotation: — ^Refd. Cohen v. Roche 
(1926), 96 L. J. K. B. 945. 

966. Add, Annotation: — Refd. Reading Trust v, 
Spei-o (1929), 46 T. L. R. 117. 

980. Add, Annotation: — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

983. Add, Annotation : — Aa to (2) Refd. Chilling- 
worth V, Esche (1923), 129 L. T. 808. 

995. Add, Annotation: — Apld. Be Howden & 
Hyslop’s Contract, [1928] Ch. 479. 

999. Add. Annotationa : — Aa to (2) Apld. Chilling- 
worth V. Esche, [1923] 1 Ch. 676. Folld. 
Monnickendam v. Leanse (1923), 39 T. L. R. 
445. Generally* Refd. Bernard v. Williame 
(1928), 139 L. T. 22. 

1002. Add, Annotation: — Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

1017. Add, Annotation : — ^Refd. Dominion Press 
V. Customs & Excise Mfhister, [1928] A. C. 
340. 

1022a. .] — On Nov. 21, 1918, pltf. paid deft. 

£10 & received the following receipt : “ Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.” Pltf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft, verbally agreed to sell him 
his house Sc residence, N. Lodge, for £500 
with possession in six weeks, & that the £10 
was paid as a deposit on account of the 
purchase-money : — Held : the receipt was a 
sufficient memorandum of the verbal con- 
tract. — Auerbach v. Nelson, [1919] 2 Ch. 
383 ; 88 I.. .1. Ch. 408 ; 122 L. T. 90 ; 36 
T. L. R. 655 ; 63 Sol. Jo. 683. 

1027a. .] — UowARD V - Okeover (1778), 3 

Swan. 482 ; 36 E. R. 933. 


w. ORANaRR (1923), 64 O. L. R. 70. — 

GAN. 

•m. Order in Coujicil ] — Held: an 
Order in Council uutflit to bo ro^rdod 
as a BUfllclont o:&i>rossiou in wriiluK of 
an agrtjomont to pay on tho part of 
tho Grown. — L amaukic Sc Co. v. U., 
11923] Exoh. C. K. 174.— CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

sb. Contract not ahsolutHy 


-B. 


_ rccoQ' 

maed — Alleged variodion of tenna ,] — 
Doft.’a aKOutu in A., on Uot. 14, 1914, 
tcloKrapbcd to doft. In buHinoss In 
O., that they bad uoM to pltfs. a car- 
load of applea for shipment on opening 
of navigation. On Oct. 16, deft, 
ansvrorud acooptlng. On that day t iio 
agent M sunt doft. a bought note, 
Btatlug tho terms of contract as In tho 
tologram. with additions. On Out. 20, 
doft. wrote to tho agonta : “ 1 will 
return oontraut, aa 1 find you have 
worded ooutraot * opening of naviga- 
tion 1916.' I wm not aooopt oonti^t 
on theae terma uidess they will pay 
for the gooda when packed " : — Held : 
if tho torma of the ooutraot had not 
auffloiontly appeared by the tolograias 
Sc tho bought note, tho letter of Oot. 20 
would have axippUed a autUoient memo- 
randum to aatiafy Stat. Frauds, 
although It contained a repudiation 
of tho ooutraot. — C ampbell e. Mamlkk 
( 1910), 43 O. L. R. 395 ; 14 O. W. N. 
348 ; ojOrd., 15 O. W. N. 339.— CAN. 


PART IV. SECT. 2, SUB-SECT. 8.— 
C. (a). 

9231. Letter referrinq to previous 
corremotuiinee — CotUraa eonstructively 
aasetued fo therein.] — Vendor's aolr. | 


wrote tonurohaser’aBolr. : B. informs 
mo that ho has agreed with R. for tho 
sale to him of his holding in foe- 
slinplo for £10,000. Under these 
olroumstiincos we think it would bo 
posalblo to reasonably limit tho title." 
The next day purchaser's solr., in 
aokiiowiudgtng tho letter, stated : 
" The simple ogroomout arrived at 
heroin appears in the first part of your 
lotter, & I suggest that wo can dispense 
with any further agreomout " ; — 
Held : tho latter letter constituted a 
note or memorandum suffleiout to 
satisfy Stat. Frauds, although tho 
writer had no intention to sign one. — 
Clonourry (Loro) v. Laffan, 11924] 
I I. R. 78.— IR. 

PART IV. SECT. 2. BUB-SECT. 8.— 
C. (b). 

f i. From purchaser to partner — 

Stating terms of ptirchaae.] — In an 
action against l3., olalmiug damages 
for breach of oontraot to purchase 
bonds, a telegram from D. to his partner 
was produced saying, " I absolutely 
bougiit tliom yesterday after our phone 
oonvorsation, they agreeing to our 
U^rms ” : — Held : parol evidence was 
properly received to show tliat terms 
had boon stated by D.. over his signa- 
ture, that they were the only terms & 
were those referred to in the telegram, 
& the two constituted a suflloient 
memoraudum within Stat. Frauds. — 
DORA.N V. McKinnon (1916), 63 S. C. R. 
G09.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4 .— 
A. (a). 

071 i. General rude.] — A writing is 

480 


not Biiflloieut to make a contract of 

S urchase of land comply with btat. 

'rauds unless the parties to the con- 
tract aro spoeifiou in the w^riting, 
either nominally or by description or 
reference, Sc in such a manner that 
there can bo no fair or reasonable 
dispute as to their identity. A letter 
signed by a puroboser, addressed to 
persons who aro tho vendor’s agents, but 
not mentioning tho vendor. Sc there 
being nothing creating a contract 
binding upon the agents personally, 
is not Bufilciont to make a oontraot 
onforoeable against purchaser under 
Stat. Frauds. — Mahler v. Barker, 
[1024] 3 D. L. R. 292 ; 2 W. W. R. 
796 : 34 B. C. K. 136.— CAN. 


PART IV. SECT. 2. SUB-SECT. 4.- 
B. (b). 

1027 il. Admission of existence 

of contract.] — ^Vendor’s solr. wrote to 
purchaser’s solr. : " B. informs me 

that he has agreed with R. for the sale 
to him of his holding m foe -simple for 
£10,090. Under those ciroumstances 
wo think it would be possiole to 
reasonably limit the title." The next 
day purohasor’s solr. in acknowledging 
tlie letter, stated : " The simple agree- 
ment arrived at herein appears in the 
first part of your letter, & I suggest 
that we can dispense with any further 
agreement — Held: this letter con- 
stituted a note or memorandum signed 
by purchaser's .agent sufficient to 
satisfy Stat. Frands, although he had 
uot been specifically authorised to 
sign such a memomndum. Sc in writing 
the letter had no intention to sign one. 
— Cloncubry (Lord) v. Laffan, 
[1924] 1 I. R. 78.— IR. 



1081. Add. Annotation: — Reid. Koskas v. Stan- 
dard Marine Insce. (1927), 137 L. T. 165. 

1082. Add. CiUUions: — 92 L. J. Ch. 698; 129 
L. T. 669 ; 39 T. L. R. 678 ; 67 Sol. Jo. 
638, C. A. 

1069. Add. Annotation: — Reid. Chillingworth v. 
Esche (1923), 92 L. J. Ch. 461. 

1063. Add. Annotation: — Reid. Rye v. Purcell. 
[1926] 1 K. B. 446. 

1068, Add. Annotation : — Reid. Rawlinaon v. Amaa 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation : — Reid. Cohen t>. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotatio'ns : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 915; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1078. Add. Annotation : — Aa to (1) Reid. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314. 

1087. Add. Annotations : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

1089. Add. Annotation : — Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1092. Add. Annotation :— Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1104. Add. Annotation: — Reid. Chancy v. Maclow, 
[1929] 1 Ch. 461. 

1107. After this case add “ iS’cc, alaoy No. 1123a, 
post.” 

1109. Add. Annotation : — Reid. Koenigsblatt v. 
Sweet. [1923] 2 Ch. 314. 

1119. Add. Annotations : — Reid. ChilUngworth v, 
Esche, [1923] 1 Ch. 676 ; Monnickcndam v, 
Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annotation : -Reid. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1123a. Purporting to enclose engrossment — 

Coupled with engrossment.] — Circumstances 
(see Landlord & Tenan'C, No. 396a, post) 
in which : — Held : there was a sufficient 
memorandum of an oral contract. — Horner 
r. Walker, [1923] 2 Ch. 218 ; 92 L. J. Ch. 
-nL. T. 782. 

1125. Add. Annotation : — Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 

1170. Add. Annotation : — Apld. Koenigsblatt v. 
Sweet. [1923] 2 Ch. 314. 


VoL XIL— Oontraot. Cases 1081— ISlSa. 

1172. Add. Annotation : — Reid. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

1174. Add. A nnoteUion : — ^Mentd. Jacobs v. Batiivia 
& General Plantations Trust, [1024] 1 Ch. 287 ; 
Blay V. Pollai-d & Moms, [1930] 1 K. B. 

1176. Add, Annotations: — As to (1) Consd. Rc A 
Bankruptcy Notice, [1924] 2 Ch. 76, As to 
(2) Reid. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. (renercUly, Reid. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L.R. 76. 

1178a. .] — In cases under Stat. 

Frauds the general principle has been, not 
that the legislature has avoided contracts 
which are not made in accordance with the 
forms proscribed in tlm Act, but merely 
that those contracts sliall only be proved in 
that particular way. In <*very singh* rase 
under Stat. Frauds, except in the case of 
contracts relating to an int4'reHt in land, it 
has been held authoritatively that part 
performance of a cont!*act which is wii.hin 
the terms of the Act is not sufficient to pn*- 
cludo the party who has made the part i)er- 
formance, or who has received a ]>art per- 
formance, from taking advantage of the Act 
(Atkin, L.J.). — Re A BANKiiurrcY Notice, 
[1924] 2 Ch. 76 ; 93 1., J. Ch. 497 ; 131 L. T. 
307 ; 68 Sol. Jo. 458 ; [1924] B. & C. R. 188, 
C. A. 

AnnohUwn HuddorHflolil FIno Worst edn v. Todd 

(1923). 134 L. r. 82. 

1184a. S. P. Croyrton v. Banes (1702), Prec. Ch. 
208 ; 24 B. R. 102. 

Annotatum : — Consd. Uomlcttti r. Wyatt (1792), 2 Ily. 111. 03. 

1185. Add. Citation : — auh nom. Child v. Coikbeh, 
3 Swan. 423, n. 

1186a. .] — Hosier v. Read (1724), 9 Mod. 

Rep. 86 ; 88 E. R. 332. 

1195. Add. Annotation : — Mentd. Re Homo & 
Colonial Insurance Co., [1930] I Ch. 102. 

1207. Add. Ayinolalion : — (Jenerally, Reid. Re 
Homo & ('olonial Insurance Co., [1930J 1 Ch. 
102. 

1213a. Refusal to pay for Instalments until 

whole work published.]— A purchaser con- 
tracted to x^urchase a sorios of engravings 
from pltfs., the publisFiors, by signing a 
circular to the following effect ; ‘ Please 

enter iny name as a subscriber for ‘ The Cries 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (d). 

q. Road now “ 1034 i." 

1034 11. Share -milkina agree- 

ment.] — Held: an incomplete memo- 
randum of the terms of the contract, 3c 
iho result was the same as if there 
wore no memorandum at all. — Hall 
V. Qoldstone, [1923] N. Z. L. R. 916. 
— N.Z. 

1035 ii. Share-milking agree- 

ment .] — Hall v. Goldbtone, No. 
1034 il., ante.— N.Z. 


PART IV. SECT. 2. SUB-SECT. 6.— A. 


1062 i. Petrol accevtance of 

uriiten offer. ] — Subsequent oral recogni- 
tion of a memorandum previoiuly 
signed, as containing all the terms of 
the contract, is a sufEloient oomplianou 
^iklth Stat. Frauds. — Frikdman v. 
Mater (1913), 25 W. L. R. 551 ; .'i 
W. W. R. 168 ; 14 D. L. R. 154; 7 
Alta. L. R. 60.— CAN. 


so. Sale tt resale — No signature hy 
sub-purchaser.}— Held : where Stat. 
Frauds applied liability conld only bo 
established by an acknowledment 
in writing. — ^wobddinoton v. Bush, 


[19231 3 D. L. II. 884 ; 32 B. C. R. 
434.— CAN. 

PART IV. SECT. 2, SUB-SECT. 6.- A. 

1144 il. .1 — Parol uvidoiiuo 

received to show that tonus had boon 
stated by a purcliaser over bis slgnaturu 
6c, woro ibuHO referred to In a tolegratn 
from him to bis partner. — Dohan v. 
McKinnon (1916). 53 S. C. R. 609 — 
CAN. 

PART IV. SECT. 3, SUB-SECT. 8.— A. 

1195 il. .] — common law action 

for a balance of the purobaso money 
of land sold under a verbal agroo- 
ment cannot be maintained, although 
the deed has been delivered. — McMil- 
lan V. Williams (1894), 9 Man. L. R. 
627.— CAN. 

PART IV. SECT. 8, SUB-SECT. 8.— 
B. (a). 

1200 ii. .1 — An item in on 

account stated, being a sura charged 
for the price of a lot of land, docs not 
make it incumbent on pltf. to prove 
the agreement respecting such land to 
have been made In writing. — Dalton 
V. Borre (1826), Tay. 281.— CAN. 

481 


PART IV. SECT. 8, SUB-SECT. 8.— 
B. (d). 

f I. Agrtement to vx/rk in con- 

sult ralvm of mivluyer promising to 
drviHC realty — lAalnlUy for services 
reiulcretl,}—Ueld : tlio oruployoo Avas 
entitled to compensution on a guanivm 
meruit fur work performed Sc (Mjrvlees 
rendered for decesased <*inpIoyer — He 
MnHTOv, Mesjun r. Okay (Sask.), 
[192.'>| 4 1) L. U. 887 ; [1925] 3 
W. W. R. 050.— CAN. 

Compare p. 301, case o II, ante. 

I II. Value of services — Admissi- 

bility of contract.}— la an action bnnight 
on a quantum meruit for work done 8c 
services rendered ovldonco was given 
of on agreement, not in wriUi^, 
whereby deft, agreed to pay a TOirwn 
weekly salary & also a sum of £200 at 
tho end of two years; it was also 
proved that deft, liad paid the weekly 
salary but bad refused to pay the sum 
of £200 : — Held : althougn tho iiarol 
agreement was one to which the pro- 
visions of Stat. Frauds were appllea»)U‘, 
It was nevertheless admissible as evi- 
dence of the value of idtf.’s servJr^s - 
Ward v. Griffiths Brothliw. Lrn. 
(1928). 28 B. R. N. S. W. 425 , 4"* 
N. S. W. W. N. 180.— AUS. 



Cam m8»— 1886b. Enoush Ain> Empire Diqbst Suppuiiikmt, 


of London/ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10s.” After pltfs. bad delivered the first 
four plates of the series, they called on 
deft, to pay for them, but he refused to do 
so till the entire set was published & de> 
livered : — Held : the words ” to be sent to me 
as published ” made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
In be ten guineas, wliile there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately. — 
Howell v. Evans (1028), 134 L. T. 670 ; 42 
T. L. B. 310, H. 0. 

1214. Add. CUaHons -[1023] 2 K. B. 728 ; 92 
L. J. K. B. 886 ; 120 L. T. 830. 

1217a. .] — Anon {circa 1078), 1 Bq. Oas. 

Abr. 20, pi. 6, L. C. 

1217b. .] — Anon, {circa 1880), cited in 1 

Bq. Gas. Abr. 20, pi. 6 ; 21 B. R. 842. L. 0. 

Annotation • — Refd. Maxwell v. Montaxsute (1720), Preo. Ch. 

026. 


1284a. .] — Stat. Frauds not pleadable where 

the agreement is executed in part. — ^Aylbs- 
ford’s (Babl) Case (1727), 2 Stra. 783 ; 
98 B. B. 845. 

Annotation: — CoDfd. Whitchurch r, Bevls (1789), 2 Bro. 

O. O. 669. 

1285. Add. Annotation : — Consd. Bawlinson v. 
Ames, [1925] Oh. 96. 

1245. Add. Annotation : — ^Refd. Bye v. Purcell, 
[1926] 1 K. B. 446. 

1247. Add. Annotation : — ^Refd. Bawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1248a. .] — Re A Bankruptcy Notice, No. 

1178a, ante. 

1263a. .] — In an action for the specific 

performance of an agreement, where it does not 
appear from the statement of claim whether 
the agreement was in writing or not, a defence 
founded on the Stat. Frauds canpot be 
raised by demurrer. — Butcher v. Fdtcher 
(1881), 60 L. J. Ch. 736 ; 46 L. T. 306 ; 29 
W. B. 884. 

1269. Add. Annotation : — Refd. Hoystead v. Taxa- 
tion Gonu*., [1926] A. C. 166. 


Part V. — Consideration. 


1274. Add. Annotation HM. .lone v. Waring 
& GUlow, [1926] A. 0. 670. 

1285a. Promise to pay debt for which pro- 

misor not liable — Agreement void.] — 
Brealey i>. Andrew (1837), 7 Ad. & El. 
108 ; 2 Nev. & P. K. B. 114 ; WUl. Woll. & 
Dav. 481 ; 6 L. J. K. B. 199 ; 1 Jur. 626 ; 
112 E. R. 411. 


1285b. Promise to employ person — No 

obligation on promisee to act.] — Held : there 
was no consideration for the agreement. — 
Payne v. New South Wales Coal & Inter- 
colonial Steam Navigation Co. (1864), 10 
Exch. 283 ; 24 L. J. Ex. 117 ; 156 E. R. 
450. 

Annotation : — Refd. Kolncr v. Baxter (1866), L. B. 2 C. P. 

174. 


PART IV. SECT. 3, SUB-SECT. 4.— A. 

1217 i. General rule.] —Stat. Frauds 
8c Mineral Act, H. 0 , s. 1», will not 
be allowed to bo imule InHtrunients of 
fraud.— K ouer IS r. Hobebi's, (1923] 
2 W. W. H. 137.— CAN. 


1226 1. Convnjance of interest in land 
— yVheOier evidetut of Initt admissibU.] 
— tfMirn V. Bknor (1013), 24 O. W. It. 
621 ; 4 O. W. N 986 ; 10 D. L. R. 
824.— CAN. 


PART IV. SECT. 8, SUB-SECT. 4.— 
B. (a). 

1237 viii. .l—The 

act of part porfonnance rolled on must 
bo urieq ui voeallynjforable to theofcrec* 
inont allofred — T illey p. Oleary tfc 
Hevderhon (1887), 7 Nfld. L. R. 
209.— NPLD. 


1237 ix. .1 — ^In order 

to ouforoo apecillo performauco of an 
oral contract, whereby deceased pro- 
mised to dovi'^o land to another In 
oonsidoratlon of the latter working for 
dooeasod until tbo lattAir’a death, the 
acts relied on as part performajico 
excluding Stat. Frauds must bo an- 
equivoo^y referable to the contract 
asserted. 

The fact that a son left Ids employ- 
ment & lived &, worked on his father’s 
fuim for ten years without drawing 
wagoA ‘ — Held : not to point uu- 
nuxtakably to a contract by the father 
to leave bis property t-o the son, & the 
alleged ountract, not being ovidonood 
by writing, was not enforceable . — Re 
MSBTON, Mlsyon «. GRAY (Sask.), 
I192ij 4 D. L R. 887 ; (1926] 3 

W. W. R. 666.— CAN. 

1237 X. .1 — A mother 

undertook verbally to make a will 


leaving to hot son W. two farms in D., 
6c thereby Induced W. to convey his 
farm In ll to A & to pay A. £200. 
She afterwards made a will which gave 
effect to tlds verbal uudortaklng, but 
subsequonily revoked it, leaving W. 
mertdy a life interest in the two farms : 
— Held : there was a sufiloiont act of 
part performance by W. to take the 
ease out of the operation of Stat. 
Frauds — L owry v Reid, (1027 J N. 
142 — IR. 

1237 xl. .]— Where 

there was a parol ogroemont between 
pltf. &c deft, to the effect that pltf. 
would grant a permanent lease to deft, 
in respect of a piece of land, & where 
no lease was either executed or 
registered, but doft. was put into 
possession Sc erected structures thereon 
to pltf. *8 knowledge, where it appeared 
that pltf. must have realised deft, would 
not have constructed the some unless 
he was assured of the possession of a 
pennanent right in the land, & that 
if the Intention of pltf. was not to 
grant such a lease it might reasonably 
be expected that he would have 
objected to the construction of such 
a building : — Held .* in a suit of eject- 
ment by the lessor, that deft, not having 
obtainM a lease In confinmity with the 
provision of Transfer of Property Act, 
8 107, road with Rc^tration Act, 
s. 49, can resist ejectment, only If the 
case oan be brought within the range 
of one or other of those principles of 
equity which have been hold to apply 
to this country. — A nipp v. Jadu Nath 
Majuiidar (1928), 1. L. R. 65 Calc. 
1090.— IND, 

PART IV. SECT. 4. 

1262 1. Since Judieature Acta — 
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Necessity for pleading statute .] — lu an 
actlou cfaunlng damages for conversion 
of goods, if it appears that the titlo to 
the goods is Vasod on a contract, doft. 
may urge that such contract Is void 
under Stat. Frauds, though no such 
defence is pleaded. It is only whore 
the action is between tbo parties to 
the contract, which one of them seeks 
to enfoTou against tho other, that deft, 
must plead Stat. Frauds if he wishes 
to avail himself of it. — K ent v. Ellth 
(1900), 31 S. C. R. 110; 32 N. S. R. 
549.— CAN. 

1258 ii. .] — The defenc.o of 

Stat. Frauds cannot be raised, imloss 
it has been pleaded. — Dominion Meat 
Co. «. Jameson (1917), 12 Alta. L. R. 
353.— OAN. 


PART V. SECT. 1. 

1274 iv. .] — ^A good cause of 

action can be founded on a promise 
made seriously & deliberately & with 
the Intention that a lawful obligation 
should be established. — Conbadib v. 
RoussotTW, (19191 App. D. 279. — 
S. AP. 

PART V. SECT. 2. 

1275 xlv. .1— Pltf.’s goods being 

about to be sold xmder a distress for 
rent, it was agreed between pltf. Sc 
deft, that if deft, would go to the 
sale Sc purchaae the goods, would 
at a future day repay blm the price 
Sc interest, when deft, was to give him 
the goods. Deft, went to the sale Sc 
purchased the goods ; but, although 
some months afterwards pltf. tendered 
the amount Sc iutereet, deft, did not 
deliver the goods : — Held .* there was 
no oontract on which deft, could be 
held liable for damages. — ^T hohns «. 
SVBPLB8 (1876), 86 O. P. 49.— CAN. 



VoL XXL— Contract. Cases 1299 -ie«L 


1290. Aid* AnnoUdian : — ^Reld. McDonald v, Nash. 
[1924] A. 0. 626. * 

1360. Add. Annotation : — ^Refd. Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Mentd. Elles- 
mere V. Wallace, [1920] 2 Ch. 1 ; Weddle. 
Beck V. Hackett, [1920] 1 K. B. 321. 

1362. Add. AnnotcUion: — ^Retd. Credilon Gas Co. 
V. Crediton U. O., [1928] Ch. 447. 

1888. Add. Annotations :^GeneruUy, Refd. Cohen 
V. Sellar, [1926] 1 K. B. 630 ; Riley v. Brown 
(1929). 98 L. J. K. B. 730. Mentd. Riley r. 
Brown (1920), 142 Ij. T. 42. 

1888. Add. Annotation : — Mentd. Sweet v. Wil- 
liams (1922), 128 L. T. 379. 

1421. Add. Annotation : —Reid, llalliwdl v. Ven- 
ables (1930), 90 L. J. K. B. 363. 

1421a. By agent of Joint owner of chattel to 

co-owner— Part of proceeds of sale of chattel.] 
— Held : sufficient consideration for a promise 
to deliver to tiio agent a bill of oxchaiig<* or 
the equivalent amount in cash. — Surteiss v. 
Lister (1801), 7 H. & N. 1 ; 30 J.. J. Ex. 
309 ; 1.58 E. li. 307. 

Annotation Mentd. Milos v. Now Zealand Alfoi-d Estato 
Oo. (1886), 32 Ch. D. 266. 

1432a. Agreement to grant annuity.] — mutual 
agreement by several to grant an anmiit> 
to a third party may be a consideration 
sufficient to support the grant. — B en'FLey 

V. Mackay (1802), 31 Beav. 143 ; 31 L. .1. Ch. 
607 ; 0 L. T. 032 ; 8 Jur. N. S. 857 ; 10 

W. R. .593 ; 64 B. R. 1092 ; affd., i De G. ¥. 
&J. 279, L. JJ. 

1459a. .] — S., a customer of bki)t., a stock- 

broker, became indebted to him in respect of 
Stock Exchange transactions in a sum for 
which bkpt., on Dec. 18, 1023, recovered 
judgment. Later, H. became similarly in- 
debted to bkpt. in a fuithcr sum. On Jan, 1 
1924, bkpt. assigned both debts to W. to 
secure £600, cf>veruinted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., lie, bkpt., would, on 
payment of the debts or any pai*t thereof, 
hand the cheque or other form of payment 
to W. In Mar, 1924, J., who acted as solr. 
for both bkpt. & W. in the matter of the 
iissignment, on the instructions of both &. 
without disclosing same, made an agreement 
with S. for the liquidation of tlie two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 


first instalments being allocated to the pay- 
ment of the later of the two ilebis & the 
subsequent ones to the payment of the 
judgment debt ; & S. further agreed to 

deliver promissorjr notes payable to bkpt., or 
order to cover the instalments allocated to the 
later debt. J. received the notes from S. 
as agent of W., coUocted the amounts ns they 
fell due on tlio notes & paid part therotd to 
W. Ac retained the balance. After payment 
J . roiurned the notes t o S. to bo can<*ell(id ; — 
Held : the forbearance of W. on tlie strength 
of the deposit of the notes to sue & nis 
acceptance of tlie iustaliiK'nt s constituted 
sufficient cousiilerniion for the d(‘poKit of the 
notos. — Ee Wetheuko, Ex p. Saiaman, 
[1920] Ch. 167 ; 70 Sol. Jo. 324 ; sab nom. 
lie Wetiieued, Ex p. Sat.aman’h Trithtek, 
Trustee v. Bancr, 96 L. J. Ch. 127 ; 134 
L. T. 204 ; [1925] B. Ac C. 11. 26i>. 

1460. Add. Annotation : — Consd. Burrell v. Leveu 
(1926), 42 T. 1.. It. 407. 

1462. Add. Jr?r?o/a/t(>n Refd. flyde r. Tyler 
(1926), 42 T. L. R. 112. 

1476. Add. Annotation : -Consd. Allen v. Uoyal 
Bank of Caruida (192.6), 41 T. L. U. 625. 

1525. Add. AnnolatwH : - Refd. Burrell v. Ijeven 
(1926), 42 T. L. U. 107. 

1527. Add. Annotations : —Retd. Buri‘i‘11 r. Levon 
(1926), 42 T. L. R. 407 ; Richardwon v. 
MoiicriofCe (1926), 43 T. L. U. 32. Mentd. 
Greenhalgh v. Union Bank of MancheHt.ei. 
[1924] 2 K. B. 163. 

1542. Add. Annotation : -Retd. Burrell r. L(‘\(‘n 
(1926), 42 T. Ti. B. 407. 

1550. Add. Annotafio'i : Refd. Ilardiit iV L.ine v. 
(Chilton, 11928] 2 K. B. 396. 

1565. Add. Annotation : - Mentd. He A Itank- 
rupU'y Notice, [1924] 2 (3h. 70. 

1578. Add. Annotation: Consd. ll>ile r. Tyler 
(1926), 42 T. L. H. 442. 

1590. Add. Annotations:- Refd. Ifall r. J. R. Comrs. 
(1926), 135 L. T. 759; J.(ewiH r. ('ammdl, 
irfiird A Co. (1929), 22 B. W. 110 

1594. Add. Annotation : -- Mentd. Lewis v. McKay, 
Algate V. V’^ugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

1630. Add. Annotation :■ Consd. Hose Ac Frank 
Co. V. Crumpton, [1923] 2 K. B. 201. 

1641. Add. Annotation : — Consd. Brandt v. Liver- 


PART V. SECT. 3. SUB-SECT. 2.— A. 

■d. Fromisf to aUow offer of option 
to prontisor .] — A promlso to allow a 
third party to otter the promisor an 
option on 8har<«s doos not constitute 
a valuable consideration. — Gibson v. 
MoVbioh (No. 1>. [1928J 1 W. W. R. 
161.- CAM. 


PART V. SECT. 8. BUB-SECT. 2.— 
B. (a). 

sf. Abandonment of elatm .) — ^Where 
any question arising between the parties 
on a previous verbal agreement had 
been oompromieed, & the oompromise 
embodied in a written agreement ; 
Held : soffleiont eonsidezatiAn for the 
oompromise was an abandonment of 
a dalm by each par^. — Bilodeau v. 
McLean. (1924) 3 D. L. H. 410; 2 
W. W. R. 631 ; 34 Man. L. R. 239.— 
CAN. 


PART V. SECT. 8. SUB-SECT. 8.— A. 

144S iii. .)— Mobbrly e. Baines 

Ac SBOBTia (1857), 15 U. C. R. 25.— 

CAM. 


PART V. SECT. 8, BUB-SECT. 8.— i 
B. (a). 

1463 ill. .)— Where a creditor , 

grants an extension of time for pay* | 
raent of a past due debt & at tiie some 
time obtains from debtor security for 
the debt, the proper inference to bo 
draw'n, in the absence of evidence to 
the contrary, is that the extension was 
grranted as a result of the creditor’s 
obtaining the seourlty. — O’B bibn v. 
Stebbins & Mullen, [1927] 3 D. L. R. 
274 ; [19271 2 W. W. R. 170; 21 
Bask. L. JEl. 478.— CAM. 


PART V. SECT. 8, SUB-SECT. 4.— A. I 
1670 1, IHsoontinaanee of at turn.]— j 
T. a member of a solrs.* partticrshlp, | 
borrowed money on the credit of the > 
partnership, without the knowledge or | 
TOusent of the remaining partner, W. 

A demand iiaving been mad** by the , 
lender against both partners for repay- i 
ment of the amount of the loan, a 
compromise was arranged between the 
lender ft W. of the claim against the 
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latter. Hubsequently the Icudi r took 
action against W. to recover the balance 
of (he loan on Ute ground that the eom- 
proniise arranged was w9 limit con- 
sideration & he was not bound thereby 
— Ilrki.' W. entered Into the com- 
promise in the honest belief fliat he 
nad a good defence to the « bilni, & 
this fact was suflfielcnt to constlfuto 
a valid cmisldcrul Ion for llio <om- 

R romlsc. — O'CoNNfut v. Wai oi kiiavk, 
1928] N. Z. L. It. 4H0. N.Z. 


PART V. SECT. 4. 

II I, ) JiiadequatO Con- 

deration alone is not sufficient to 
istlfy setting aside a setticinent, the 
lodt^aocy not iadiig so gross as to 
rove fraud or iuipoKitlon. — Gmwino 
Katov (T.) Co. (1911), 20 O. W. R 
24 ; 3 O. W. N. 219 ; 25 O. L. U 50 


1668 i. Whether coneideralion fide 
QtuUe.l — Gbeenham V. Wavi flHOG;, 
25 V. C. B. 865.— CAN. 



Cases 1641—1940. English and Empire 

pool, Brazil & River Plate Steam Navigation 
Co., [1924] 1 K. B. 676. 

1669. For “ (1649) ” read “ (1850).” 

1660. Add, Annotation Mentd. Be Pinto Leite, 
Bx p, Des Olivaes, [1929] 1 Ch. 221. 

1662. Add, Annotations : — Reid. The Lord Strath* 
cona, [1926] P. 143. Mentd. Palmolive Co. 
(of England) v, Freedman (1927), 44 T. L. R. 
86. 

1701. Add, Annotation : — Held. Re Wethered, 
Ex p, Salaman, [1926] Ch. 167. 

1702. Add, Annotation : — Mentd. Re Lloyd’s 
Furniture Palace, Evans v, Lloyd’s Furniture 
Palace, [1926] Ch. 863. 

1740a. .] — ^Promise by a father to his 

son-in-law after the marriage raises a con- 
sideration. — Marsh v. Kavenford (1587), 
Cro. Eliz. 69 ; 78 B. R. 319 ; sub nom. 
Marsh &> Rainsford’s Case, 2 I^eon. 111. 

AnnotatUms : — Contd. Townuond v. Hunt (1635), Cro. Car. 

408. Betd. lilcnrti v. HulllnKbuin (1590). Cru. Ellz. 715; 

A.-Q. V. Iloyal College ol I'liyMelans (1861), 30 L. J. Oh. 

757. 

1741. Add, Annotation Mentd. Venn v, Tedesco, 
[1926] 2 K. B. 227. 

1780. Add, Annotation : — Refd. llawkeswoiih v. 
a^urnor (1930), 40 T. J.. K. 389. 

1817 Add, Annotation: — Refd. Hyman v. Hyman, 
Hughes V , Hughes (1928), 139 L. T. 416. 

1822a. .]— R. V , Lopen (Inhabitants) 

(1788), 2 Term Rep. 677 ; 100 E. R. 310. 

1828a. .] — Garbrey v. Bi iWN (1588), 

Gouldsb. 94; 76 B. R. 1018; sub nom, 
Browne v, Garborough, Cro. Bliz. 03. 

1837. Add, Annotation : — Refd. Cohen v. Sellar, 
[1926] 1 K. B. 630. 


Digest Supplement. 

1888. Add, Annotation : — ^Refd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

1889. Add, Annotations : — Refd. Halliwell v, Ven- 
ables (1930), 99 L. J. K. B. 353. Mentd. The 
Empress (1922), 92 L. J, P. 42 ; Ellis’ Trustee 
V. Dixon-Johnson, [1924] 2 Ch. 451 ; Pratt v, 
Patrick, [1924] I K, B. 488. 

1871. Add, Annotations : — ^Refd. Kreditbank Cossel 
G. m. b. H. V, Schenkers. [1926] 2 K. B. 450 ; 
Houghton V, Nothard, Lowe & Wills, [1927] 
1 K. B. 246. Mentd. Underwood v. Bank of 
Liverpool & Martins, Underwood v, Barclays 
Bank, [1924] 1 K. B. 775. 

1876. Add, Annotation : — ^Refd. Home & Colonial 
Insce. V, London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

1877. Add, Annotation : — Consd. Rowland v, 
Divall, [1923] 2 K. 3. 600. 

1878. Add. Annotation : — Consd. Rowland v. 
Divall, [1023] 2 K. B. 600. 

1887a. Add. Citations : — [1923] 2 Ch. 462 ; 92 
L. J. K. B. 944 ; 129 L. T. 624 ; 67 Sol. Jo. 
666. 

1888. Add. Annotations : — Refd. Re Mason (1928), 
07 L. J. Ch. 321. Mentd. Marconi’s Wirt'less 
Telegraph Co. v. Newman, [1930] 2 K. B. 202. 
1605. Add, Annotations : — Consd. Chillingworth v. 
Esche, [192?] 1 Ch. 676. Refd. Monnicken- 
dam V. Leanse (1923), 39 T. L. R. 446; 
Bernard v. Williams (1928), 139 L. T. 22. 
1914a. S . P. Anon (1538), Bro. N. 0. 16 ; 73 
E. R. 853. 

1919. Add. Annotation Refd. Lever Bros., Ltd. 
r. Bell (1930), 47 T. L. R. 47. 


Part VI.— Void and Illegal Contracts. 

1938. Add. Annotations : — Generally^ Refd. Sorrell Wales Branch), [1924] A. C. 764 ; British 

V. Smith, [1926] A. C. 700. Mentd. Brimelow Oxygen Co. v. Liquid Air, [1925] Ch. 385. 

V. Casson, [1924] 1 Ch. 802; Reynolds v. 1940. Add. Annotation : — Consd. Foster v. Driscoll, 
Shipping Federation, [1924] 1 Ch. 28 ; Thomp- Lindsay v. Atlfield, Lindsay v. Driscoll, [1929J 

son V. British Medical Assocn. (Now South 1 K. B. 470. 


PART V. SECT. 6. 

■k. 7 bird jmrty to be allowed to 
offer option.) — M. gave Q. an option on 
Buareis owned by M. in a oo. ; tho 
oonslderatlon expresBOd in tho option 
was Q.'h ugreemout '* to niako a Rimilar 
propositi on* ’to another shareholder : — 
liefd : tho allogod oonsideratiou was in 
effoot a more promise by G. to lot such 
other Bhaioholder give him an option 
similar to that given by M., dc such 
promise did nut eoustituto a valuable 
oonslderatlon. — G ibson v. McYbioh 
(N o. 1), [1U2211 W. W. R. 161.-— CAN. 

PART V. SECT. 6, SUB-SECT. 2.— A. 

1689 1. } ‘romise to perform existing 
ogreewwHi.l— I’lt^* agreed to build a 
house for deft, lor $6,404. When tho 
house was nearly finished a fire took 
nlaoo in it, doing considerable damogt'. 
Deft, had insured the building 
I’eoelved $2,150 from tho Insurers. 
Pltfs. offeotod no Insuranoe. After 
the fire, deft, asked pltfs. to go on 
with & oomplcto the work, &. gave 
them to vmderstand that she would 
pay over tho $2,150 to them : — Held : 

S ltfB. wore bmmd to complete tho work, 
; the proiulse, if there was one, to pay 
for the work which it was their duty 
to do, was not binding for want 
of oonslderatlon. — S mith v . Dawson 
(1923), 63 O. L. R. 615.— CAN. 


PART V. SECT. 12, SUB-SECT. 1. 

1867 1. Non-performance of condi- 
tion.) — A condition in a spoolal 
limlior lioonoe under Land Act (B. C.), 
1908, that no Chinese or Japanese 
should be employed in connection 
therewith is a port of tho consideration, 
& tho obsorvanoo thereof is a con- 
dition precedent to the renewal of tho 
lioonoe. — A.-G. fob British CoLUiiBiA 

V. Brooks, Biplakk & Co., [1922] 3 

W. W. 11. 9 ; 63 S. O. R. 466.— CAN. 


si. Correspondence course tn Iota — 
Not a qualification for practice.) — A. 
signed a contract to rooeivo a oorre- 
spondonco course in law. In Canada 
this is not suflloient to qualify a person 
to prautloo in the law. In an action 
for the fees agreed to bo pold : — Held : 
this Insuflaolonoy did not amount to a 
failure of oonsideration. — R ulb 

■ [1923] 4 D. L. R. 81.— 

CAN. 


sm. AUeraiion to building — Re- 
moved under bye-law.) — An alteration 
made to a boUdlng proved to be in 
violation of a bye-law & had to bo 
removed. The owner set up a defence to 
on action for payment for such alteration 
that there had been a failure of oon- 
sidoratlon : — Held : the owner was 
bound topay. — ORPRsum Thbatrioal 
Go. V. VuLOAN Enoineering Con- 
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BTRuenoN Co., [1823] 3 D. L. R. 52. — 

CAN. 

PART V. SECT. 12, SUB-SECT. 2. 

sp. Ojfiion-contract — Non-completion.) 
— Govuhnu V. Rabinovitch, [1927] 
3 D. L. R. 820 ; 60 O. L. R. 607.— CAN. 

PART V. SECT. 12, SUB-SECT. 3.— A. 
1888 ii. .] — Bdtterpikld 

V. CoRMACK & Mackie (1913), 25 

W. L. R. 457 ; 13 D. L. R. 817; 7 
Alta. L. R. 26.— CAN. 


PART VI. SECT. 2. 

0 1. S. P. Eanwak Buan-Sukha 
Nand V. Ganpat Rai-Ram Jiwan 
(1926), 1. L. R. 7 Lah. 442.— IND. 


PART VI. SECT. 3. 

1950 iv. .] — A.-G. FOR 

British Columbia v. Brooks, Biolakb 
& Co., [1922] 3 W. W. R. 9 ; 63 S. C. R. 
466 ; 66 D. L. R. 475.— CAN. 


PART VI. SECT. 4, SUB-SECT. 1.— A. 

St. Manufacture of goods icith false 
description.) — Pltf. co.’s salesman 
purported to enter into contracts lor 
tho sale to deft, of quantities of ** All 
British ** motor t 3 nre 6 & tubes. The 
goods would be manufactured in Mel- 
bourne, but each contract stipulated 



Vd. XIL-~Oontract. Cases 1961~2C84a. 


1961, Add, Anrvotaiion : — Retd. Cohen v. Roche 
(1920), 06 L. J. K. B. 945. 

1967. Add, Annotation : — Retd. Dominion Press 
V. Customs & Excise Minister, [10281 A. C. 
340. 

1971. Add, AnnoUUion: — Retd. James v, British 
(General Insce., [1927] 2 K. B. 311. 

1973. Add, Annotations: — As to (1) Apld. Palm- 
olive Co. (of England) v, Freedman (1927), 
44 T. L. R. 86. As to (3) Retd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

1974. Add, Annotations : — Mentd. Gottlifft* t*. 
Edelston, [1930] 2 K. B. 378 ; Rc Provost, 
Lloyds Bank v. Barclays Bank, [1930] 2 Ch. 
383. 

1977. Add, Annotation : — to (2) Retd. Foster v, 
Driscoll, Lindsay v. Att field, landsay v, 
DriscoU, [1929] 1 K. B. 470. 

1981. Add. Annotations: — As to (1) Consd. James 
V. British General Inscc., [19271 2 K. B. 311. 
Generally^ Mentd. lie Engelbach's Estate, 
Tibbetts v, Engelbach, [19241 2 Ch. 348; 
Royal Exchange Assce. v. Hope, [1928] Oh. 
170 ; Perrin v. Dickson (1929), 98 L. J. K. B. 
683; Re Collier, [1930] 2 Ch. 37. 

1984. Add. Annotations : — Retd. Burrell v. Leven 
(1926), 42 T. L. R. 407 ; Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32. Mentd. 
Greenhalgh v. Onion Bank of Manchester, 
[1924] 2 K. B. 163. 

1986. Add. Annotation : — Retd. Employers’ 

Liability Assce. v. Sedgwick Collins (1926), 
96 L. J.K. B. 1016. 

1992. Add. Annotations : — As to (3) Retd. English 
Hop Growers v. Doring, [1928] 2 K. B. 174. 
As to (4) Retd. Papadopoulos v. Papadopoulos 
(1929), 40 T. L. K. 44. 

2011a. Knighthood.] — If a contract which is 

illegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto^ fc if one of 
the parties to the contract hoe been defrauded, 
no action for damages can be maintaine<i by 
the party defrauded, even iliough the con- 
tract is not of a criminal nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would bo conferred if the 
donation was made. P., relying upon those 


representations & in the belief that the 
secretary was authorised by the charity to 
give the undertaking, made a large donation 
to the funds of the charity. As L\ did not 
receive the knighthood he brought an at'tiun 
against the charity iSc its secretary to recover 
back the money ho had paid as money had 
received or as damages for deceit or breach 
of contract : — Held : a contract for the juir- 
chase of a title, however the money is it) be 
expended, is an improper ik illegal contract, 
os being against public jiolicy, A as P. know 
that he was entering into an improper & 

I illegal contract he coiiid not recover back the 
money he had paid from the charity as money 
had received, nor recover damages from the 
charity or its secretary, nor claim to repudiate 
the contract os being still executory & recover 
back the money p/iid. — l*AJtKiN 80 N v. Col- 
LK«E OP Ambulance, Lro. & Hahrison, 
[1925] 2 K. B. 1 ; 93 L. J. K. B. 1066 ; 133 
L. T. 135 ; 40 T. U R. 886 ; 69 Sol. Jo. 107. 

(/i) Agreements Relating to Bankruptcy (Vol. XII., 
p. 248). 

To the existing cross-reforonces add as 
follows : ~ 

Agreement for withdrawal of petition.] — 
See BANititui*'rcY, No. 1366a, ante. 

Agreement for improper distribution of 
estate.] — See Bankiiupi’cy, No. 4866a, ante. 

Agreements not to oppose discharge.] — 
See Bankuui*toy, Vol. IV., pp. 616, 647. 

Afirreements for payment of debts barred by 
discharge.] — See BANKiiurrcY, Vol. IV , 
pp. 689-692. 

Agreements for procuring assent of oredltori 
to composition deeds.] — See Bankruptcy, 
Vol. V., pp. 1120, 1130-1146. 

2028. Add. Annotation : —HM. lie Lanyon, Lan- 
yon V. Lanyon. [1927] 2 Ch. 264. 

2084a. Marine Insurance — Not expressed In 

sea policy.] — No contract for sea Insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance not being expressed in a 
policy, was unenforceabh*. 

The oxprt'ssion of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (1x>rd 
Sumner). — Naoorrmull v. "»Tuton Insur- 
ance Co., Ltd. (1924), 41 T. L. U. 108, P. 0. 


that tho words English Manufaotnro " 
should be branded upon them, & deft, 
intended to soil the soods, rclyiiie: upon 
the brand to imply that they had been 
manufactured in Encfland : — Held : at 
common law the proposed brand would 
bo a fraud on the public, & the maxim 
ex turpi causa non ontur actio applied. — 
Babnbt Glass Kubbeu Co., Ltd. v. 
McDonald, [1922] N. Z. L. K. 767 ; 
Ga*. L 11. 213.— N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.— A. 

1977 iv. .] — A contract will not 

be declared unenforceable as beinK 
against public poller, unless it belongs 
to a class of contracts that the law 
recoi^nises os belnsr ridthtn that cate- 
gory. The ct. cannot Invent a now 
head of public policy. — Wadoery v. 
Fall (Sask.). [1926] 4 D. L. R. 333 ; 
[1926J 2 W. W. K. 657.— CAN. 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f) UJ. 

sx. Jssignnunt of money due under 


mail-contract .] — A mail -contract pro- 
liibited the usHlgamont of moneys duo 
thereunder without the consent of tho 
Postaiast<*r- General : — Held: such an 
asslEnmout was not void as onntraiy 
to public policy, on tbo anulofry of 
assl^inonts of salarios of public 
servants. — H oddkh & Tolley, Lid. 
e. COKNES, [1923 J N, Z. L. R. 876.— 
N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.— 

B. (g). 

ta. Evasion of revenue laun— False 
invoice — Claim by vendor parlireps 
rrtmints .] — W'hcre merchautH residing 
in the United Htates sold goods to deft., 
& combined with him in fiuuishiug 
false invoices to evade the leveouo laws 
of this Province In icspcct oi tho 
amount of duties to bo paid on tho 
importation of such goods —Held : 
plus, could not recover thrlr value 
from deft. In this country. — Ml lu -n v. 
Kerb (1841), 6 O. 6. 171.— CAN. 
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PART VI. SECT. 4, SUB-SECT. 2.— 
B. (t). 

2086111. .] Deft, employed 

pllf., a land ug<>nt Ic luuiubei of a 
municipal oouueii, to sell his land to the 
Closer .Settlement Hoard under Dls- 
chaigod Soldiers Sottljuiirnl Acts. 
Pltf. submitted the land to tho Hoard, 
but before tho sale ho hud xesJgned 
his position on Iho rouueiJ. Under 
tho abovo Acts pltf., as a member of 
tho couiieil, could bo (alle<I upon to 
ailviso tho Hoard In xoumttion with 
purchaso of land w it tun tho luuul- 
eipality. In an action bv pltf. to 
rcfuvoi fiutn duft. oommlhslon on the 
Htilo Held : tho piivuto lutorost of 
pltf. under hls ugieemout with doft. 
hud a tindeucy to iiiterfero with the 
profior discharge by pltf. of hts pubUo 
duty, & tho agreement was Illegal 8c 
void os being against pnbUo policy. — 
Wood v. Little, (19221 V. L. R. 11 ; 
29 C. L. R. 564 : 27 Argus L. R. 
400.— AU8. 


2086 iv.- 


1 — Held: a contract 
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2080. Add, CUaUm ;>-16 Asp. M. L. C. 566. 

Add, Annotations : — Dlstd. Pinnock v, Lewis 
& Peat, ri923] 1 K. B. 690. Mentd. The 
Ohristel Vinncn, fl924] P. 61 ; Beed v. Page, 
Son & East, [1927] 1 K. B. 743 ; Cosmopolite 
Shipping Oo. (Inc.) v. JTatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

2080a. Agreement for recovery of betting debt.] — 
Pltf. carried on business as the “ Turf 
Begister,” which in a prospectus issued by 
him was called a ** society ** ; but he was the 
solo proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, A; of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., in the terms of the prospectus, that in 
consideration of pltf. putting up all the 
necessary disbursements for the institution 
A conduct of le^al or otlier proceedings, the 
n(‘t profits accruing directly or indirectly was 
to be equallv divided between claimant & the 
society. Pltf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft, in breach of 
the agreement : — Held : the agreement was 
illegal & void, being contrary to pubilc policy, 
& pltf. could not recover.— Ford v. Badpord 
(1920), 36 T. L. K. 068 ; 04 8ol. .To. 671. 

2086b. Agreement In breach of trade usage.]- The 
fact that the rules of the Ixiiidon Metal 
Exchange prohibit, a clerk a member from 
participating in dealings on the Exchange as 
a principal does not make* the contracts void 
as being against public policy. — Barnett v. 


fiANKBB (1926), 41 T. L. B. 660 ; 69 Sol. Jo. 
824. 

2102a. .] — Guzborii V. Fellows (1717), 2 

Eq. Oas. Abr. 160 ; 5 Vin. Abr. 408, pi. 20 ; 
22 B. B. 136, L. C. 

2112. Add, Annotation : — Consd. Parkinson v. 
College of Ambulance A Harrison (1924), 40 
T. L. B. 886. 

2118. Add, Annotation : — Consd. Hardie A Lane 
V, Chilton, [1928] 2 K, B. 806. 

2122. Add. Annotation : — As to (2) Apld. Poster v. 
Driscoll, Lindsay v, Attiield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 

21 53. A dd, A nnotation : — ^Apld . Mansfield v. Bobin- 
son, [1928] 2 K. B. 353. 

2156. Add, Annotation : — Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

2190a. Inference of new promise after 

divorce.] — Pltf., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pltf. did obtain a divorce, A deft, 
then gave her an engagement ring A the date 
of the wedding was arranged. Ultimately 
deft, married another woman. In an action 
for breach of promise of marriage deft 
pleaded that the contract was void in law' 
as being contrary to public policy: — Held: 
although the original promise was void yet a 
new iM'omise, after pltf. had become a free 
woman, could bo inferred from the giving 
of the ring A the arrangement of the date of 
the w'edding, A pltf. was entitled to recover. — 
Skipi* V. Ketxy (1920), 42 T. L. H. 268, P. C. 

2199. Add. Annotation : — Dlstd. Poster v, Driscoll, 


br wltich wnt) to uhc hid suppOHod 
InOutiuco with inumbois of tho Govt, 
for obtaining oontractH In return for 
a ootiuniHsion was contnuy to publio 
policy void. — Cauk-Hajirih ij. 

Oanadian Gi.ni uaj. Kua rmo Oo. 
(11120), 48 <). L. 11. 2:U ; ft.'l I). L. K. 
.*^06; 19 (). W. N. CAN. 

2086 V. - . 1 — W bort' a contract 

to pay a u(>inni]Nt)ion on tho dale of 
i)iopcrt> to ti piovJuclal Govt, ih ouU'rcd 
Into on tho undot dtnndiiiK that the 
affont id a perdon haviiiK innuonce 'uith 
the omploycoH of tho Govt. & that ho 
will ovorcldc buoh Inflnuuoo to brinjr 
about tbo Halo : — Held : tho contract 
Ih illOfral.— M acMilran v. Mounkt, 
110241 4 1). L. R. 762 ; 3 W. W. H. 
458.— CAN. 

■b. Affrecment betiocen soldier 
Vftulor of land to Holdirr Settlement 
Hoard for yaynunt to vendor by soldier 
of additional euni.J — Held: not un- 
ouforooabli' oh bolng agalndt public 
policy. — Wadukky v. Fau. (Saek.), 
11026] 4 D L. U. 333 : (19261 2 W. W. 
R. 667.— CAN. 


■ 0 . Ayrceinent to offer prayers for the 
success of Migaiion.l — An aKroomont, 
whereby one party oondonts to re- 
munerute niiothor for tbo latter to ollor 
prayers to God fur tho succ'osh of Utlaa- 
tion in which the lonuer Is ongaaed, is 
not contrary to publlo policy. — ^ ala- 
BUND ABA MUPALUR V. MAIIAMEI) 
OosMAN Saukb (1020), I. 1j. 11. 63 
Mad. 20.— IND. 


PART VI. SECT. 4, SUB-SECT. 4.— 
B. (a). 


2091 viii. .] — HSXBY V. OiCKIE 

(1896), 27 O. R. 416.— CAN. 


2001 lx. .1 — Held : a deed was 

an Illegal couHlderatlon as being the 
oniootno of a bariraln to stlflo a proseou* 
tion against B. fur an indictable offence, 
& was void. The oflouoe for wbloh B. 


WOH liable to piosocution was la tho 
natuiu of larceny, te was an Indictable 
olTeueo of a publlo nature. — G old'^* 
BRoiTOH, Mout Ac Co., IjTd. t*. Black 
(1026). 20 \V. A. h. R. 37.-AUS. 

2001 X. — .]—Tleld: an agreement 
the roiiHidcration of whluh was tho 
oninpnundinK of a oompoundablo 
offence w'os not forbidden ijy law & 
was valid ; (2) on agreement to com- 
pound a nnn-coiuponndable offcuoo 
is void In law,— Ahmkd IIabsav r. 
Uassak Mahomed Malrk (1928), 
I. L. R. 62 Bom. 603.— IND. 


sd. Vompromuw signed in hope of 
avoiding jirosecntion — A'o prennise not 
to prosemfe .] — DiKUR i>. Shavchook 
(Alta,), 11020 J 2 D. L. R. 232.— CAN. 


PART VI. SECT. 4, SUB-SECT. 4.— 
B. (b). 

2096 i. .] — contract Is not 

vitiated because It was Induced by a 
threat of criminal proceedings, for 
which there was suffioieut ground, 
provided there is no agreement to 
stifle the prosecution. — Bow r. 

Sc Gilbert, (19241 3 D. L. R. 
864 ; 2 W. W. R. 1140.— CAN. 

2098 iv, .1 — D. was 

in tho employ of pltlS. & was charged 
witli criminal breaoh of trust in respect 
of a cheque for Ks. 30,000 which he 
cashed for pltfs. D. paid pltfs. 
Rs. 15.000, & D. & Ids brother K. 
executed a mtge. in favour of pltfs. 
with a view to withdrawal of the prose- 
cution. Fltfs. put In a petition stating 
the facte, & the prosecution w'os 
dropped : — Held : tlie agreement was 
not against public policy. — Dwijenpba 
Nath Muluck v. Gofibau Gobik- 
DARAM (1926), I. L. R. 63 Calc. 51.— 
IND. 

PART VI. 8B0T. 4. SUB-SECT. S.— Q. 

2190 i. Promisee married — /Vowise 
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to marry condiiixmed on divorce A — 
Where a promise of rnurrluge was made 
after the hearing of a petition for 
dlvopco, but before the passage of the 
bill of divorce : — Held ; any piomise 
of marriage to be performed con- 
tingently upon a divorce being ob- 
tained was against publio Mlicy, Sc no 
aetJuu could bo maintainod thereon. — 
C^DLMBLD V. Arnold (No. 1), 11026] 
1 1). L U. 296; 11926] 1 W. W. R. 
664 ; 34 B. a R. 4U4.— CAN. 


PART VI. SECT. 4. SUB-SECT. 5.— H. 

sf. Agreement for support of adul- 
terine bastard.] — Hekf: a contract 
by a third party to pay the mother 
lor tho support of a child alleged by 
her to be the result of adultery with 
him while she was living with her hus- 
band is against pubho policy, void 
Ac unciiforoeabte. — E uko v. Bactzbki 
(1922), 51 O. L. R. 226.— CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 

2200 iii. .] — a person con- 

tjwotiug to operate a holier Sc engine 
has not a oertifleate or permit under 
Boilers Act. IL B. A.. 1922 (o. 191), 
authorising lilm to operate that par- 
ticular kind of boiler Sc engine, the 
contract is prohibited by the Act, Sc 
is unenforceable. Sc such person is 
not entitled to recover on a quantum 
meruit . — ^Milns v. Peiebson, J19251 
1 D. L. R. 271 ; (1924) 3 W. W. R. 
967.— CAN. 

2200 Iv. .1 — Where the legi8« 

laturo has prohibited the making of a 
contract, & has ezpreaaly provided, or, 
having regard to the language in which 
the Act is couched, has manifested its 
intention, that the contract should be 
void for aii purposes, such contract is 
utterly null Sc void. — ^MuRSBiDABAn 
(Nawab) V. Bilas Rot Chocdhori 
(1928), I. L. R. 66 Cato. 262.— DID. 
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Lindsav v. Attfteld, IdndsAv v. Driscoll, [1029] 
1. K. B. 470. 

2214. Add. Annotation : — ^Refd. Anderson v. 
Daniel (1924), 130 L. T. 418. 

2215. Add. Annotation: — ^Apld. Anderson ». 
Daniel, [1924] 1 K. B. 138. 

Sub-sect. 2. — ^Pabtioclab Contbaots beitdered 
Void or Illegal by Statute (Vol. XII., 
p. 272). 

Add the following cross-reference : — 

Sale by other than Imperial weights & 
measures.] — See Weights & Measures. 
2224. Add. Annotation : — Mentd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 

2226. Add Citation :—See, [1906J 1 Ch. 747, n. 
Add. Annotations : — Apld. Anderson v. 
Daniel, [1924] 1 K. B. 138. Mentd. Re A 
Debtor (No. 229 of 1927), [1927] 2 Ch. 307. 

2227. Add. Annotation : — ^Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2228. Add. Annotation : — Apld. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. 

2229. Add. Annotation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2231. Add. Annotation .’—'Refd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2232. Add. Annotation : — Consd. Anderson v. 
Daniel, [1924] 1 K. B. 138. 

2236. Add. Annotation : — Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. 

2241. Add. Annotation : — Consd. Garrard v. James, 
[1925] Ch. 616. 

2245. Add. Annotation : — Apld. Foster v. DriHcoIl, 
Tindsav v. AtWield, Lindsay v. Driscoll, [1929] 
1 K. B. 479. 

2248a. .] — cannot recover for goods sold 

which he knows are to be applied to an illegal 


purpose, though he be not active himself 
m meh' being so applied, & be no sharer in 
the advanta^ to be derived thort»from. — 
Hutton t?. Wey (1827), 6 L. J. O. S. K. B. 
220 . 

2251. Add. Annotation : — ^Refd. Foster v. Driscoll, 
Lindsay v. Attilold, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

2285. Add. Annotation : — Folld. Parkinson v. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. n. 886. 

2288. Add. Ayinotution : — Consd. Foster v. Driscoll, 
Lindsay v. Atfcfield, Lindsay v. Driscoll, 
[1920] 1 K. B. 470. 

2292a .] — Naoobbmull v. Triton Insur- 

ance Co., liTD., No. 2084a, ante. 

2310a. .] — Where goods become forfeited in 

consequence of any fraud or neglect in respect 
of the revenue laws, the loss, as between the 
buyer & seller, must fall upon him whose 
fraud or neglect ocoasioned the forhdture ; 
but if the seller be a pai*ty to the intended 
fraud or neglect, or connive at it , ho shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, tlie buyt'i's. — S tuddy v. Sandurs 
(1826), r> B. & C. 628 ; 8 Dow. Ac By. K. li. 
403 ; t Tj. j. O. S. K. B. 290 ; 108 B. H. 234. 

Annotnhon • — Refd. Jolinsoii i>. iCiiknlily (IRl(l), i JiiP. 08M, 

2317. Add. Annotations : — As to (2) Refd. Caniiaro 
San lloccjo S. A. v. Clyde Shipbuilding Ac 
Engineering Co., ( 1 024 1 A. O. 226 ; Jiowling 
V. Cox, [1926] A. C. 751. aencralhj. Mentd. 
Boston Corpn. v. Fenwick (1923), 129 L. 'r. 
766 ; Holt V. Markham, (19231 I K. M. 591 ; 
Anchor Donaldson v. Crossland, (1})29J \. C. 
207; Marconi’s Wireless 'IVlegraph (’o. t>. 
Neuman, |1930| 2 K. B. 292. 

2825. Add. Annotation : —Refd. Parkinson v. Col- 


2218 i. Ariinn arUnno ouf of tllegal 
cmUracl — liecovtry of woniy paid .] — 
Money paid under an illegal contract 
cannot be recovered back. — M kkki> t. «, 
MfKFAriRY. fl92(j] 2 D. L. It. 995; 
11926) 2 W. W. R. 7 ; 36 Man. L. R. 
506.— -CAN. 


PART VI. SECT. 7. SUB-SECT. 1. 

h j. .] — In an action upon 

tbe eo\enant‘» for payment contained 
in two mtges. iiiadu by ileft. in favour 
of pitf, C.. it was found upon llie 
evidence that the real eoni3ideratir»n 
for the advances made by C. In respect 
of which the inigos. were professedly 
made was deft.*a participation In a 
scheme wbioh Involved the defratidlng 
of the Oovt. of Canada in the matter 
of sales tax or Income tax, & the 
smuggling of intoxicating liquor into 
the united states : — Held : to estab- 
lish the Illegality of an agreement it is 
not necessary that the illegality should 
l>e an Integral part of It ; It is enough 
if one of the parties contemplated an 
illegal act or transaotlon. Sc that the 
other party was aware of it. — Harwood 
Sc Cooper v. Wilkinson. [1929] 4 
D. L. R. 734 ; 64 O. L. R. 39l— CAN. 

o. Revsd. stib nom. Domxnion Firf. 
Insurance Oo. v. Nakata, 52 S. C. K. 
294 : 26D. L. B.722. 


PART VI. SECT. 7. BUB-6ECT. 2. 

2250 i. Ooods atipplied for illegal 
purpose — To knowledge of vendor — 
Nmtippitnp.l — An action brought by a 
brewery co. against the owners of a 
dock on the Ontario side of the D. 
river to restrain defts. from shipping 
from their dock beer other than that 
brewed by pltfs. in violation of a oon- 
tract between the parties was dismissed 
upon the ground that the ot. should 


not uutert4iln It, It Is foiiunon kuuu- 
le Igc that for several years there bus 
existed in Ontario an itiduslrv known 
os the •* liquor export biwlnoKS " or 
*' nun -running,” consisting In tlio 
exportation of iutoxJratJng liquors to 
the United Stot'os by snnqrgling Sc in 
eontravention of tho laws of that 
country. Tho ot. is bound ti» take 
Judicial notice of that which is com- 
monly Sc publicly kiiow'n. ''^Jewing 
the evidence before tbo < t In the light 
of that knowledge it clearly iu(lteat(‘<l 
that pltfs. wore not only tho lessees 
of a dock & warohonsc that were being 
used by them for “ inm-ninning ” pur- 
poses, but were the employers or 
abettors of one of the gang of smugglers 
that Infested the D. river frontier. — 
WALKBnvn.j.E Brewing To. v. May- 
rand, U9281 4 D. L. 31. 500 ; 03 

O. L. R. 6 ; revad., 11929) 2 D. L. R. 
945 ; 63 O. L. R. 573.— CAN. 

2253 i. 8aU of irUoxx- 

eating liguor for use %n place where 
Temperance Act in /orce. }—Prloo not 
recoverable. — Fubloko i>. Rusbeij. 
(1885). 24 N. D. R. 478.— CAN. 

2253 11. .]— Smith v. 

Benton (1890). 20 O. R. 344.— CAN. 

PART VI. SECT. 7. SUB-SECT. 3. 

■g. Letting premia for storage of 
goods to be smuggled to foreign country.] 
— Wbbtoatr V. Harris, 110201 4 
D. L. R. 643 ; 64 O. L. 11 . 35^— CAN. 

PART VI. SECT. 9, SUB-SECT. 1.— B. 

2288 II. .I--TURNKR & Jo.VES 

V. Curran (1891), 2 B. C. B. 61. —CAN. 

am. Jmpoeino terms on defendant — At 
tehai stage of proeeedtngs .] — While 
equitable terms may be imposed on 
deft, seeking relief from a contract f>D 
the ground ot illegality, they can be 
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given only when asked for c)n the dls- 
missal of tho action to onforuu the 
contract ; tlicj’’ cannot be enforced as 
a cause of ootion, or allowed when Unit 
asked for on appeal fnun such dis- 
missal.— DEMnihNUO V. Fuiokk, iioacij 
2 D. Ij. K, 1090 ; 11020) 2 W W. U. 
321 ; 20 Hask. L. It. 492.- -CAN. 


PART VI. SECT. 9, SUB-SECT. 1.— 
C. (b). 

2818 Hi. .] -lirhl : while money 

paid for an illegal niirposo might iiave 
botm recovered tsuure the olTeotiug of 
the Illegal puriiose. It ouunot bo 
roetjvored afler.- I^awbon v. Farley, 
110241 1 D. L. R. 279; 1 W. W. R. 
243 ; 18 Sask. L. ii. 48.— CAN. 


2318 Iv. .) — Held : wbe«j an 

executory contract is made for Illegal 
sale of goods Sc tbo contract has not 
been carried out but remains totally 
unperformed, it Is open to a party to 
repudiate tho lliogal contract Sc on 
uYoidouco to recover any moneys 
deposited. — Hhube Dkvhaj Sc Co. v. 
Maung Lyun Hiibin (1924), I. L. it. 
2 Ran. 414.— IND. 


•p. Pleading.] — Where a smt, 
brought on a ooniract for illegal bale 
ot goods, was flamed for euforcciuent 
of the contract 6c not for damages for 
breach : — Held : a dome for rtipay- 
meiit of the money paid could not be 
passed, unless I h** plumt was amended. 
— Hhuke Dkvhaj Sc Co. v. Maung 
Lyun I^hkin (1921), I, L. Ji. 2 Ran. 
414.— IND. 


PART VI. SECT. 9, SUB-SECT. 1. 

c. (o) i, 

2326 iv. .J — Pltf., an Insm.incf 

agent, induced dolt, to apply foi iumo 
ance on the promise tnat lie would 
share his oommiasion with d^ft. 
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lege of Ambulance & Harrison (1924), 40 
T. L. B. 880. 

2829a. Contract contrary to public policy.] — 

Parkinson v . College op Aj^ulance, lyro. 
& Harrison, No. 2011a, ante, 

2888. Add. Annotation : — Refd. Anderson v, Daniel 
(1923), 93 L. J. K. B. 97. 

2887. For the cross-reference following this case, 
** Whether parties in pari delicto.] — See 
Nos. 2350, 2363, post” read ** Vlliether 
parties in pari delidot see Nos. 2353-2368, 
post” 

2330. Add. Annotations : — Distd. Hill v. Fox (1858), 
31 Ij. T. O. S. 118. Refd. Foster v. DriscoU, 
Jiindsay v. Att/ield, Lindsay v. Driscoll, [1929] 

1 K. B. 470. 

2350a. Subscription to charity — On promise 

of knighthood — ^Promise by secretary.] — 

Parkinson r. College op Ambulance, Ltd. 
& Harrison, No. 2011a, ante. 

2351. Add. Annotation : — Refd. Parkinson v. 
College of Ambulance & Harrison, [1925] 2 
K. B. 1. 

2358. Add. Annotation : — Consd. Parkinson v. 
College of Ambulance A: Harrison (1924), 40 
T L. B. 886. 

2360. The cross-reference following this cose 
should follow No. 2359. 

2872. Add. Annotation : — Refd. Parkinson t>. Col- 
lege of Ambulance & Harrison (1924), 40 
T. L. II. 880. 

2375. Add. Annotations: — ^As to (1) R dd. Thomp- 
son V. British Medical Asaocn. (New South 
Wales Branch), (1924] A. C. 764. As to (2) 
Cohsd. Jte Homo Colonial insuranoo (V»., 

1 19.30] 1 Ch. 102. Generally t Refd. Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. B. 80. 

2891 . Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. 11. 637. 

2891a. .] — A promise may be enforceable, 

notwithstanding that the promisor has in the 
same document made piximisos, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 


& that not the kind but only the extent of 
the promisor^s obligations v^l be changed 
by the partial enforcement. — ^P utsman v. 
Taylor, [1927] 1 K. B. 637 ; 96 L. J. K. B. 
316 ; 186 L. T. 28^ ; 43 T. L. R. 153, D. 0. ; 
affd., [1927] 1 K. B. 741, 0. A. 

2401. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos, [1930] P. 55. 

2402. Add. Annotation : — ^Refd. Papadopoulos v, 
Papadopoulos (1929), 40 T. L. R. 41. 

2407. Add. Annotofion ; — Refd. Re A Debtor (No. 

229 of 1927), [1927] 2 Ch. 367. 

2412. Add. Annotation: — Distd. Milsted v. Hamp 
& Robb & Olendinning (1927), 71 Sol. Jo. 845. 

2426. Add. Annotation : — Mentd. Calthorpe v. 
McOscar, [1923] 2 K. B. 673. 

2427. Add. Annotation : — Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. K. 44. 

2435a. .] — In order to deprive pltf. of his 

right to relief in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
— Barton v. Muir (1874), L. R. 6 P. 0. 134 ; 
44 L. J. P. O. 19 ; 31 L. T. 693 ; 23 W. R. 
427, P. C. 

AnnotaJtions : — Difltd. Tooth v. Power, [1891] A. C. 284. 
Beld. He Transferred Civil .Servants (Ireland) Compensa- 
tion, (19291 A. C. 24 :i. 

2443. Add. Annotation: — Distd. Hardie &; Lane 
V. Chilton, [1928] 2 K. B. 306. 

2454. Add. Annotation: — Refd. Greenberg v. 

Cooperstein, [1926] Ch. 057. 

2456. Add. Annotation : — Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

2496. Add. Annotations: — Refd. Crown Milling 
Co. V. R., [1927] A. 0. 394 ; English Hop 
Growers v. Dering, [1028] 2 K. B. 174 ; Palm- 
olive Co. (of England) v. Freedman, [1928] 
Ch. 264. 

2500. Add. Annotation : — Mentd. Mintor r. Priest, 
[1930J A. 0. 558. 

2501. Add. Annotation : — Mentd. Piric r. Richard- 
son (1920), 70 Sol. Jo. 1023. 


Part VII. — Performance and Excuses for Non-Performance. 


2505a. “ Unforeseen contingencies excepted ** 

— Goods obtainable from source not contem- 
plated by sellers.] — A contract provided for 


the delivery of goods “ unforeseen contin- 
gencies excepted.” No particular source 
from which they were to come was stipulated. 


ZfrZd ; tho promise to shani comniisbion 
was prohiuitod by Insuranoo Art, 
1917 (Can.), & tho transaction was 
illefTol. — Bkrnhtkin r. Krickson, 
[10211 1 W. W. R. 834 ; 56 D. L. R. 
016.— CAN. 

2326 V. '.\~TIeld : while money 

paid for on illotpil pmiioso niifrht havu 
uoeti ioccH'r\»‘d bvioro the elfeotine: of 
tlio illoEal purpose. It ooimot be recover- 
ed after. — L awson r. Fari.ey, [1924] 
1 D. L. R. 279 ; 1 W. W. R. 243 ; 18 
Saak. L. R. 48.— CAN. 


PART VI. SECT 9, SUB-SECT. 1.— D. 

2373 i. Dawages for breach,] — Pltf. 
atfiH'od to soil certain leasohold promises 
to deft., a person of enemy origin 
within War LcKislation & Statute Law 
Amoudnunt Aot, 1918, s. 6, of which 
fact pJtf. was itmorant: — lleM : pltf. 
might either (l) suo on tho contract 
Sc claim damages for doft.'s breach of 


contract in which case deft, would bo 
ofilopped from alleging that the eon- 1 
tract was illegal & void, or (2) sue for 
re«itJlullon of oompensatiun in I'ospoct 
of acts of part performance by him 
W’hllo ignorant of the illegoi nature of 
tho contract. Sc boforo ite ropudiatJou 
by deft. — B ranio.vn r. Saha, I1923J 
K. Z. L. R. 97.-N.Z. 

PART VI. SECT. 9, SUB-SECT. 3. 

2384 ii. .1 — Pltf. in ignorance 

that deft, was of enemr origin sold to 
him oortaln promises, the price to bo 
paid by instalments. Deft, was given 
possession, but before all instalments 
were pedd ho repudiated the agree- 
ment. An action by pltf. for unpaid 
purohaso-money having failed on the 
^und that the contract was illegal : — , 
Utld: pltf. might either (1) suo deft, 
on tho contract & clfUm damages for the 
brcaoh, in which case deft, would be ' 
estopped from alleging that tho con- i 
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tract was illegal, oi (2) sue for restitu- 
tion of oompensatlon in rcr-pert of acts 
of part pcrfoi*manoe by him while 
Ignorant of the illegality, & before 
repudiiition of tho contract .— Bbanio an 
r. S.4.BA, [1923] N. Z. L. R. 07.— N.Z. 


PART VI. SECT. 9, SUB-SECT. 4.— A. 

2388 vil. .] — Flannaquan c. 

Hkalt (1900), 4 Terr. L.R. 391. —CAN. 


PART VI. SECT. 9, SUB-SECT. 6. 

sq. Contract partly illegal — Perform- 
ance of illegal part u-aived — Illegality no 
defence to ariion on tieenriiy .] — Enublom 
r. Blakkman (B. C.), [1929] 4 D. L. R. 
377.— CAN. 


PART VII. SECT. 1. 
o. Hevsd., 51 D. L. R. 509. 

f i. Breath of eoUateral contract — 

Strict proof necessary.] — B oubpon v . 
Selwtn, [19261 3 D. L. R. 561.— CAN. 



Vol. xn.— Contract. Cases 2505a— 2738. 


Unforeseen political complications prevented 
the supply of the goods from the source con* 
template by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources : — Held : the above 
clause did not protect the sellers from liability 
to deliver the goods. — Wills (George) & 
Sons, Jjtd, v. Cunningham (R. S.) Son & 
Co., [1924] 2 K. B. 220 ; 93 L. J. K. B. 1008 ; 
131 L. T. 400 ; 40 T. L. R. 108. 

2512. Add. Annoiaiion: — Mentd. Captain J. A. 
Cates Tug & Wharfage O). v. Franklin Insce., 
[1927] A. O. 698. 

2523. Add. Annotation : — Mentd. Larrinaga v. 
8oc. Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 456. 

2535. Add. Annotation : — Mentd. Neale v. Moirett 
(3930), 70 L. Jo. 05. 

2544. Add. Annoiediona: — Reid. Canticre Navale 
Tiiestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172 ; llogarth v. Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board v. Strick, [1926] A. C. 645 ; 
Vergottis v. Cory (1926), 95 L. J. K. B. 1002. 

2545. Add. Annotations : — Refd. Redcri Akt. Aeolus 
V. HiUas (1026), 42 T. I.. R. 69 ; United States 
Shipping Board V. Strick, [1026] A. C. 645. 

2547. Add. Annotaiiona : — Consd. Verelsi’s Ad- 
ministratrix V. Motor Union Insce., [1925] 
2 E. B. 137. Mentd. Transoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 

1 K. B. 31 ; R. V, Roberts, Hx p. Scurr, 
[1924] 2 K. B. 096. 

2553. Add. Annotaiiona: — Consd. Verelst’s Ad- 
ministratrix V. Motor Union Insce., [1926] 2 

K. B. 137. Refd. Hall v. Pim (1927), 137 

L. T. 586. I 

2560. Add. Annotaiiona : — Consd. Bernard r. i 

Williams (1928), 139 L. T. 22. Refd. I^)ck ! 
V . Bell (1930), 09 L. Jo. 219. * i 


2564. Add. Annotation : —Consd. Bernard v. 
Williams (1928), 139 L. T. 22. 

2567. Add. Annotation : — Aa to (2) Refd. Bernard 
V. Williams (1028), 139 L. T. 22. 

2576. Add. Annotation : — ^Mentd. Ballantiue v. 

Cramp & Bosman (1923), 129 L. T. 602. 

2579. Add. Annotation : — Refd. Bernard v. 

Williams (1928), 139 L. T. 22. 

1 OROK Add. Annotation : — Refd. Bernard 

Williams (1928), 139 L. T. 22. 

2590. Add. Annotation :- -Hold. Akt. Rcidar 
Arcos, [1927] I K. B. 352. 

2597. Add. A}na)latton : -Refd. liock v. Hell 
(1930), 69 L. Jo. 219. 

2607. Add. Annotation :— Consd, lie Walt, I1927J 
1 Ch. 600. 

2621. Add. Annotation :~ -Consd. Bernard v. 
Williams (1928), 139 ].. T. 22. 

2621a. From Indefinite to definite date.] — 

Held : in the circumstances, time was of the 
essence of the contract. — B ernard v. 
Williams (1928), 139 L. T. 22 ; 44 T. L. K. 
437, I), a 

2624. Add. Annotation : — Consd. Martin t*. Stout, 
[1926] A. C. 359. 

2652. Add. Citation: — sub 7iom. Muppatf v. 
Parsons, 1 Marsh, 65. 

2693a. Kraus v. Arnoi.d (1822), 7 Moore 

C. P. 59. 

Annotation : -Mentd. lie Farley, hx p. Dauks ( 18 'iiJ). I 
W. II. 57. 

2734. Add. Annotation: — Mentd. Hong Kong A 
Shanghai Bank r. 1^ 1.^00 Shi, [1028] A. C. 181. 

2737. Add. Annotation : —Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

2738. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


PART VII. SECT. 2, SUB-SECT. 1. 

2606 iv. Where W. agreed 

to pay H. £10 as damofceM for aNnanit 
& give au adraisHion in writing that the 
assault was unjustified : — Held : a 
tender of £10 under protest coupled 
with aHtateineiit that tlie assault was 
justified was not a eotnpliance wdtii 
the agreement. — W aurkv r. IlicsLOi' 
(1925), 46 N. L. 11. 89.— S. AF. 

PART VII. SECT. 3. SUB-SECT. 1.— A. 

2632 vi. .1 — Whore on the sale 

of a piano to be manufaeturod for 
the bnyer there was a failure to deliver 
in foTir months, no time being spociflod 
for delivery ; — Ileld : tide was not a 
lapse of a reasonable tlnm. — F uhtrk v. 
HRINTZ.MAN Sc Oo., [1923] 4 D. L. 11. 
166.~CAN. 

2532 vii. .1 — Wrbbrb v. Copk- 

MAN (Sask.) (1912), 21 W. L. U. 961.— 
CAN. 

^ 2532 viii. Hopr (IlKMiY) Sc 

(1917), 40 O. L. H. 338 ; 39 D. L. II. 
308.— CAN. 

PART VII. SECT. 3. SUB-SECT. 2.— 

*. (b). 

tt. Extmuion of contract.] — JoNxa r* 
CUBm-sa (1909), 7 B. L. R. 190.— CAN. 

aw. Sale of Oiares .] — Roontree v. 
Wood (1920), 56 D. L. R. 395.— CAN. 

PART Vlf. SECT. 8, SUB-SECT. 2.— 

D. (b). 

2607 U. .1— Pltf. contracted to 

sell to deft, certain Oremn timbers 
to be proenred from Amenoa : — Held : , 
the contract being a mercantile one, i 


& therefore primA facie one in wLIoh 
time was of the ebsoiico of the contract. 

& th<’re being nothing In the contract 
or the surrounding cirounistanros to 
show that the parties had a different 
intention, time was of the essonoo of 
tho contract. — J aokbon 6c Uo., Ltd. 

V. Co-OPEUATIVB FltBEZINa CO. OP 
SOUTK Cantebbukt, Ltd., [1922] 
N. Z. L. R. 2 ; Goa. L. R. 176.— N.Z. 

PART VII. SECT. 3, SUB-SECT. 2,-0. 

2620 hi. .1 — ^Wbere tho evidence 

showed no binding agreement to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for tholr own 
convenience to postpone the time for 
delivery: — Tl^Ul: dofts. wero ontltled 
at any time before delivery to require 

f )ltfs. to perfoim the contract according 
o its oifginal terms. — jAr’KSON 6c Co., 
Ltd. V. Co-oiERATiVB Fbkkzino Co. 
OF South Cantkrbuby, Ltd., [1922] 
N. Z. L. It 2 ; Gaz. L. It. 176.- N.Z. 

PART VII. SECT. 4, SUB-SECT. 2.— A. 
2628 1. Duty of promiete to attrrul.] — 

, Gkkat Wkst Sadddekv (’o.. Ltd. v. 
PlHMK, [1929] 2 D. h. It. 274 ; 2.1 
.S. L. K. 276 ; [1828] 3 W, W. It. 700. 

I —CAN. I 

PART VII. SECT. 5, SUB-SECT. 2. 
2640 i. Strani/er.J — Where a fre<litor 
refuses to entertain the idea of p<i yiuunt i 
by bis debtor or by some one act mg on | 
hiH l>ehulf, & puts it out of the power 
of tho tenderer to offer paymoriv In ‘ 
manner acceptable to the creditor, the , 
offer of performance by a person then i 
able to carry out tho promise In Its j 
entirety Is a valid tender, in spite 
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of tho form of it being itself not 
legal tcnilor. — V icnkatiiama Ayyau r. 
GOPADAKKIHHNA I'lLDAl (1928), I. L. It. 
62 Mad. 322. -IND. 

PART VII. SECT. 5. SUB-SECT. 6. -C. 

2704 II. — .]— Deft., an 

owner of land, informed 1). Sc M.. 
])rf»HnectIvo purebuHors, Hint he would 
sell It at a certain nrlce to that one of 
tho two wiio would first doposlt the 
purchase money with Ueft.’s solr. ; 6c 
he HO instructed hiH Holr. 1).. pltf., 
obtained the amount in currency 6c 
tailed on the solr., telling him that he 
hail corno to pay the money. The 
solr. Informed liiiu that he was too late, 
since the night before ho hatl agreed 
with M.’h solr., who iiad telephoned 
liim that M. wished to i>av tho money, 
that lio would treat ihat as an offer 
If completed in tho nionilng. A few 
inlnutcH later a letter arrived from 
M.’s Holr. rontaiiiing a chequo (there 
was no evidence adduced tJiat It was 
tcr(IfJfd),6r the Holr Infonntd fJ .pltf., 
that M. had got the land Jit Id: 
what pltf- did oouhtll iited a legal 
tender 6c therefore brought him within 
the terms of deft.’s olTi r A' entitled him 
to tho land. — Dun v v . JIan-.on- (Alta.), 
[192H1 4 D. L. It. 606; [1928] 3 

W. W. R. 178.— CAN. 

PART VII. SECT. 6, SUB-SECT. 7. 

2778 I. (Jeneral rule.] — A valid tender 
on a contract of debt is as much ' 
performance 6c dlscheurge of debtoi's 
duty as an actual payment. — Dahha- 
nviiii Ghdab V. KnoNDKAit Anruu 
Uann (1927), I. L. R. 55 Tab 

INO. 



CtaMi 28B6-4M1. 


Ekoush and Emfibe Dioest Sufplbmemt. 


2825. Add, AnnotcUion: — Retd. British & Bcm- 
ingtons v. North Western Oachar Tea Co., 
ri»23] A. 0. 48. 

2828. Add, AnnoteUion: — ^Refd. British & Ben- 
ingtons v. North Western Oachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 
law.} — Boss & ITilAKE Oo, V, Oboicpton 
(J. li.) & Bbothbrb, L/td.. No. 4, anie, 

2830. Add. AnnoUdione : — Apprvd. Martin v. Stout, 
[1925] A. C. 369. Consd. Guy-Pell v. Poster, 
[1930J 2 Ob. 169. Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

2831. Add. Annotations: — Consd. Guy-Pell v. 
Fofltci, [1930] 2 Cb. 169, O. A. Refd. The 
British Trade, [1924] P. 104 ; Berners v, 
Fleming, [1926] Oh. 264 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

2882. Add. AnnotaUon: — Mentd. Bllis* Trustee v, 
Dixon- Johnson, [1924] 2 Ch. 461. 

2882a. .] — Under agreements made in 

1923 A 1925, pltfs. were granted the right to 
occupy su/nciont land ot dcfts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
lield on the grounds of defts. at W. during 
1024 & 1925, whereupon pltfs. were to be at 
liberty to sell all their property & other 
assets at W. to a purchaser to whom defts. 
agreed to grant an opt ion to occupy the land 
for the further period of one year thereafter & 
a further option to continue sue! occupation 
from year to year for a total period not 
exceeding six years from the closing of the 


exhibition. Pltfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 80 defts. purported to terminate 
their agreements wi& pltfs. on the ground 
that same had lapsed owing to pltfs.* delay 
in exercising the option of calling for a re- 
newal of the licence to occupy defts.* land in 
favour of a purchaser of the railway under- 
taking : — ffeld : by purporting to terminate 
the agreements defts. had committed an 
anticipatory breach thereof, & pltfs. were 
entitled to damages. — Nbvbb-Stop By. 
(W’embi.ey) V. British Empire Exhibition 
(1924) Incorporated, [1920] Ch. 877 ; 95 
L. J. Oh. 411 ; 135 L. T. 406 ; 70 Sol. Jo. 736. 

2885. Add. Annotations : — Consd. Martin v. Stout, 
[1926] A. O. 369 ; Guy-Pell v. Foster, [1930] 
2 Ch. 169. Refd. Tyldesley U. D. 0. v. Leigh 
R. D. 0. (1926), 23 L. G. R. 243 ; Robert 
B. Munro & Co. v. Meyer, [1930] 2 K. B. 312. 
Mentd. Re Oi^ Life Assce., [1926] Ch. 191 ; 
Re Fenton, JEx p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 368. 

2885a. .] — ^A party to a contract who desires 

to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch. — 
Berners v. Fleming, [1925] 1 Ch. 264 ; 94 
L. J. Ch. 273 ; 132 L. T. 822, C. A. 

Annotation: — ^Eefd. Nevor-Stop Ry. (Wemblcw) t>. British 
Empire Exhibition (1924) Inoorporated, [1926] Ch. 877. 

2841. Add. Annotations : — Consd. Guy-Poll v. 
Foster, [19301 2 Ch. 169. Refd. Berners v. 
Fleming, [1925] Ch. 264; Martin v. Stout, 


PART VII. sect, e, sub-seot. 2. 

2809 V. .]— PaiCMAN Manu* 

T A(''TUIlIN<i Co. V. Broadiikad (1892), 
21 S 0. R. 713.— CAN. 

<l i. .] — Held : the agree* 

xnonts lolled on to ustabllsh a now 
contract were only in the nature of 
Boourlty.— MoCuiohkon Brick Oo v. 
Oardinicr (Man.) (1912). 21 W. L. R. 
72 , 4 D. L. K. 487.— CAN. 


PART VII. SECT. 6, SUB-SECT. 8.— 
A. (a) i. 

2833 viii. ] — Although repudia- 

tion by a parly to a contract ot sale 
lutitlob de facto the other paity to 
lerovor damagoH thus incurred, the 
^eudor has the right to insist on pre* 
'-ervliig the integrity of the contract 
iV to tender tho goods for delivery 
iiveordiug to tho tornis of tho sale, in 
which easu his claim for damages will 
be more easily tc roadllv assessed uimn 
rofiibal to accept by the buyer. — 
Brilliant Silk MANUFAcrcRiNa Oo. 
V Kattkin-an, [1925] 2 D. L. H 91 , 
11925] 8. 0. R. 249.— CAN. 


2838 ix. — — .] — Whore a oo. re- 
nounced a contract before breach k the 
other party made a new arrangemout 
with the CO with tho ob]oot of imaimis- 
ii^ his damafcus : — Held : he had 
adopted the renunciation Sc was en- 
titled to damages — Garrison v Trom- 
SEV & Clarke TrMrnKU Co., [1926] 2 
D. L. R. 803 ; [1926] 2 W. W. U 81 ; 
37 B 0. R. 224.— CAN. 


2888 X. .] — Y. P. Barley Pro- 
ducers, Ltd. V. E. 0. Robertson 
11\., Ltd., [19271 V. L. R. 194; 48 
A L T. 151 ; [1927] Argus L. R. 116. 


2838 I a. .] — Whore tho oonduot 

of one of tho parties to a oontraot has 
been such ns would lead a reasonable 
peroqn to tho oonclu&lon that he does 
not Intend to fulfil his part of tho 
obligation, tho other party to the oon- 
traot, whatever in foot may hare been 
the actual intention of ihe former. 


mav treat such oonduot as an intima- 
tion that the contract has been 
repudiated. — Fabbuind, etc. v. 
BRomtLY-CRUNDALL, [1922] B. O. 
(H. L.) 173.— SCOT. 

2838 V. .] — On tho facts: — 

Held : deft, did not i of use to carry 
out tho real oontraot & what ho 
did In tho ciroumstauoos did not 
amount to a repudiation ot the real 
contract so as to entlllo pltf. to 
terminate It. — Freedman v. French 
(1921), 50 O. L. R. 432.— CAN 


2888 vl. .] — ^If a party doolaros 

bis intention not to be further bound 
by a oontraot. this Is an antioipatory 
breach upon aoooptanoe by the other 
party. It does not matter that the 
party so deolaring is mlslnstruotod at 
the ilmo as to the foots upon which 
ho bases such declaration .-Clausen 
r. Canada Timber Sc Lands, Ltd., 
[1923] 4 D. L. R. 761.— CAN. 


2838 vii. .] — Where a buyer 

knowing that the seller oould not 
deliver, failed to pay the deposit agreed 
upon : — Held : not a breach of oon- 
traot nor repudiation. — Townsend v. 
Moon Motor Co., [1024] 1 D. L. R. 
511. — CAN. 


2888 viii. Partial non •per- 

formance — Agreement aubatanHaUv per- 
ormed.l — By a tripartite agreement 
between the two applta., A. Sc B., Sc 
rosp.. It was agxeed that A. should 
grant a sub-lease of one theatre to 
reap., that B. should grant a lease of 
another theatre to reap.. Sc that resp. 
should grant a sub-leaso of a third 
theatre, inoluding all offices, to B. 
The parties entered into possession, 
except that B. was excluded from a 
room which applts. alleged to be an 
office which B. was entitled to under the 
agreement: — Held: the posseasion of 
the office was not essential to the use 
of the premises as a theatre. Sc a refusal 
to irivo it did not entitle applts. to 
rescind. — FtnLLBR’B Theatres, Ltd. 
V. Musobove (1928), 81 C. L. R. 624.— 


2838 ix. .] — Albert Mining Co. 

V. SpuRR (1883), 22 N. B. R. 346.— CAN. 

2838 X. .1 — Robinson v. Peters 

(Sask.), [1927] 3 D. L. R. 131.— CAN. 

BX. Contract vHth Commonwealth — 
Reasonable belief that contract not being 
carried ovt — Powers of Minister .] — An 
agreement between the Commonwealth 
8c applt. whereby applt. agreed to 
provide Sc maintain an cfflcieiit coastal 
shipping service In the Northern 
Territory contained a provision that, 
if at any time the Minister for Homo 
Sc Territories should '* have reason to 
believe " that tho agreement was not 
being carried out by applt. in accord- 
ance with the agreement, tho Minister 
might determine the contract : — Held : 
in exercising tho power the Minister's 
funotlon was adimnistrative Sc not 
quasl-Judiclal, Sc Ihoiofore he might 
determine the oontraot without giving 
applt. an opportunity of being heard. — 
Bouoaut Bat Co., Ltd. v. The 
Commonwealth (1927), 40 C. L. R. 98. 
— ^AUS. 


PART VII. SECT. 6, SUB-SECT. 8.— 
A. (a) li. 

sa. Contract by correspondence — 
Refusal to sign formal cowfroef.]— Cer- 
tain oorrespondenoe Sc memoranda 
were relied on by pltfs. to prove an 
agreement by defts. Subsequently 
a formal contract was sent to defts., 
which they refused to sign, objecting 
to its terms: — Held: assuming that 
the provions documents were suflBoient 
to establish a oontraot, tho terms of 
tho proposed formal oontraot modified 
materially to defts.' projndioe the 
previous undertaking os to time of 
shipment. Sc defts. had rejects it Sc 
olearlv InUmated their intention to 
consider the oontraotuol relations at 
an end, which they wore entitled 
to do. — Fdjita Sc Co., Ltd. o. 
Northern Fruit Co., liTD.. [1923] 
1 D. L. R. 402 : 16 Sask. L. k. 414 ; 
[1928] 1 W. W. R. 59.— CAN. 
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VoL m-OontEtot Cawi 2841~-2899a. 


[1926] A. C. 369 ; Never>Stop By. (Wembley) 
V. British Emniro Exhibition (1924) Incorpo- 
rated* [1926] Oh. 877. Mentd. Ellis’ Trust^ 
V, Dixon- Johnson* [1924] 1 Ch. 342. 

2846. Add. Annotation: — Refd. Akt. Beidar v. 
Arcos, [1927] 1 K. B. 852. 

2847. Add. Annotation: — Refd. Akt. Beidar v. 
Arcos (1926), 42 T. L. B. 737. 

2861a. For fixed period — Afterwards deter- 

minable on notice — ^nme for giving notice.] — 
By an agreement dated July 12, 1927, pltfs. 
& defts. a^eod that pltfs. were to deal with 
defts.* entire output oi Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or f.o.b. makers’ whai’f, 
excluding Tees dues, & to pay cash on 
Mondays for the previous week’s shipments. 
The agreement also contained thi* following 
clause : It is understood that the al>ove 

agreement is to hold good for the pt*riod of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on cither side to 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the London | 
Chamber ol Commoice.” Disputes havmg ' 
arisen between the parties about the puces i 
which pltfs. ought to charge for the pig non 
which they sold, defts. notilied pltfs. that tliey I 
terminateil the agreement as from Apr. 22, 
1928. Pltfs. acknowledged the ncdice Ac . 
accepted it as a notice terminating the 
agreement at a date six months aft<>i‘ Apr. 22, 
1928, but defts. insisted that tlie agre<*m(*nt ' 
was terminated on Apr. 22, 1928. I’ltfs. 
brought an action for breaches of c<mtra<t, i 
(«) in terminating the contract b<*fore the 
expiry ot the agiced term, A {()) because, as , 
they alleged, delts. refiis<*d t<i supply them at 1 
“ the current prices f<ir the Middlesbiough 
pig iion ” ; — Held: defts. \ieje not entilhsl , 
to terminate it on Api. 22, J92b. It could 
only be terminated by a six months notue, ' 
which could not be given before twelve months j 
had elapsed, but could be given at any time | 
after the expiration of the twelve months. — ' 
Jacks (Wiullam) & Co. v . 1*ai.meii’s Ship- | 
BUILDING Sc Iron Co. (1928), 96 L. J. K. B. ' 
306 ; 140 L. T. 473 ; 34 Com. Cas. 107, C. A. 

2877a. .] — Deft, was the chairman of the 

8. Co. which at the end of 1921 was socking 
to issue £16,000. First Lien Debentui*es to 
rank pan passu with a previous issue of first 
lien debentures of the same amount ; & deft, 
having interested pltf. in the matter, sent 
him a letter of indemnity dated Feb. 17, 


1922, in these terms : ** Regarding the issue 
of £16,000 First Lein Debentures of the S. Co. 
at the price of £80 per £100 ... I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me ono-fourth of 
any profit you may receive on such invest- 
ment, 1 hereby indemnify you against any 
loss thereon. The expression ‘ any prollt ' 
only rt'fcrs to the redemption price of £100 
per £80 wiuch, when received, will sliow a 
profit of £20 per bund & the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’s proporiies during the curi’ency of the 
debentures. . . . 'fho interest you will bo 
entitled to receive from the co. is exclmled 
from the consideration of prolits.” 'LMie 
debentures were redeemable on .luly 1, 1925, 
but they were secui'cd by two debenture 
trust dei'ds which gave power to extend tlio 
due date, Ac m Apr. 1925, stops weii‘ taken 
winch resulted in its extension to July 1, 
1930. In May Ac June, 1925, a cone 
8pond(‘nee took place between pltf. Ac delt 
in which pltf. utmoiiuced his intention of 
soiling the debentures, A di^ft. protested 
against tins, claiming that tliey must ho kept 
till lluMr due date. On July 10, 1925, idtt. 
put tlie d(‘bentureH up for sale, A in the 
al>s<*ne«‘ ol other biddeis sohl t liem to his 
son for £25. He tlien eommeiH<*d pro- 
tisslmgs to r<‘Cover tlu* amount ol his loss, 
but tlie House ol J^ords decided that nothing 
was payable undcu* tlic‘ imlemmty until Hie 
duo date aiTived. On July 16, 1926, the* c*o. 
went into licpiidation \ jilll. liaving le- 
imrchased the debenliires Irom his son, 
brought these pioccsslingM to lecover his 
loss: Held : in sc'lhng the deb(‘nluic*s pltl. 
had commit tc‘d a bicacii ot an implied tc*rm 
ol the contract A having laded to maintain 
the position esHcmtiat to cniable dell. t<j 
lecs'ivc* tile consideration lor the indemnity, 
lie* iiad c ommitted a broach ol a tc*rm going to 
tiw root ol the contiact. Delt. liad elcxted 
by Ills plc*adings m the pi’cvioiis action to 
tic*at the* c’ontiaet as at an end A pltl. could 
not thireloie mainlam the present action. 
(^UY-l'Ki.i. V. Fosn.ic, Ll»‘d0| 2 ('ll. 109; 99 
J. Oil. 520 ; 143 L. T. 217, (k A. 

2888. Add. Annotations : — Apld. Jis (Iriunophone 
ricKoids, Ltd. (1930), 00 L. Jo. 201. Refd. 
Livc^k t\ Fc'arson (1928), 33 Com. Cos. 188 ; 
Fowler v. ('cjinmeic lal Timber Co, 11930) 2 
K. JJ. 1. Mentd. Tlioinas c. Todd, 11920J 2 
K. B. 51). 

2896. Add. Annotation : — Consd. Meyrick v. Dyson 
(1926), 41 1’. L. B. 368. 

2896a. Effect of part-performance — Major part 
of consideration received.] — ^l^Itf., a mental 
specialist, & the proprietor of a nui'siug 


PART VII. SECT. 6, SUB-SECT. 3.— 
A. (a) iii. 

2861 ii. .) — Pltl. contracted 

with deft, for advertwinff & agreed 
to pay tt weekly rent in advance, if 
the rent fell into arreara. the asreo* 
ment to be cancxiUed. In an actiou 
for breach of agreement, deft, pleaded 
that the contract had been avoided 
by pltf. 's default in payment of rent ; — 
Had: pltf. ’8 default did not ipao facto 
avoid the contract. &, in the abaenoe 
of an allegation that pltf. had elected 
to treat the contract as void, the plea 
was bad. — ^BiANKiNoroN v. Cufvobp 
( 1221). 17 Tas. L. R. 13.-~AU8. 


PART VII. SECT. 6, SUB-SECT. 8.- 
A. (c). 

tb. I*roviaUm in amtract for li^C 
dated damages.] — A dauBc in an agree* 
ment provided that a ocrialu emu of 
money to bo paid by resp. should be 
treated as the amount of compcuHatlou 
m case of his teiluro to carr> out the 
contract ; — Held : not to authorise 
resp. to determine the agreozneni by a 
notice to determine A an ofltr to pay 
that Hum. — PuxxfSB’s THBAriti-H, Lid. 
V. Musosovx (1923>. 31 C. L. JL 
--AU8. 


PART VII. SECT. 6, SUB-SECT. 3.- C. 

2900 V. .j — Win re upplt. had 

an election to reHCiml — UtUl. h<» 
bad by his conduct ui goJug on with 
the agroomoul A taking advant^e 
under it, ir« vocably ox< rciaed bis 
election to atfiiin itio ugroement. — 
lflIUCn’8 'Ini.AJHFH, Lll». V. Mvb- 
uucjvj£ 11 C. L. it. 524.— -AUS. 


2900 VI. — .J — Defts. ordered 
ciutam goods munutactured by pltf- 
With some tiiding exceptions all tin 
goods wire in aooordaiioe with the 
requiri ments of the contract A n ason 
ably lit for the purpose for wlil< h tlu i 
were supplied. Some of tiio goods 
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home, sued deft, for medical attendance & 
board &i lodgings of deft.’s son, a patient 
certified to bo insane ; & deft, counter- 

claimed for negligence & unskilful treatment. 
The jury found for pltf. on the claim ; & on 
the counterclaim they awarded deft. 20s., 
finding tliat pltf. was guilty of negligence or 
breach of duty in not entering in a book tbe 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1800 (c. 5), s. 388 : — Held : as 
deft, had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pltf.’s entire claim, & judgment 
must be entered in accordance with the ver- 
dict. — Meybick V. Dyson (1926), 41 T. L. R. 
308 ; subsequent proceedings^ 41 T. L. R. 675, 
O. A. 

2912. Add. AnnotaHon : — Mentd. Grant v. Ed- 
mondson, 11«30J 2 Gh. 245. 

2927. Add. Annotation: — Consd. Berry v. Berry, 
[1020] 2 K. B. 316. 

2932. Add. Annotation : — Consd. Berry v. Berry, 
[1029] 2 K. B. 316. 

2934. Add. Annotation : — ^Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 

2936a. .] — By a deed of separation dated 

Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the v tfe. By an 
agreement in writing not under seal dated 
Juno 25, 1928, the parties agreed that the 
terms of the deed rogai'ding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 
claiming arrears of allowance under the deed : 
— Held : applying the rules of equity which 
m\ist prevail wJien there is any conflict or 
vaiifince between them & the iniles of the 
common law with reference to the same 
matter, the plea by the husband of the simple 
contract of Juno 25, 1928, was a good defence 
to tlie wife’s action under the deed. — B erky 
r. Bkrwy, [1929] 2 K. B. 316 ; 98 L. J. K. B. 
748 ; 141 ]... T. 461 ; 45 T. L. R. 624. 


2938. For ** Validity of rescission of parol.] read 
** Validity of rescission by parol.]** 

2938a. S. P. Inge v. Lippinowbll (1772), 2 Dick. 
469 ; 21 B. R. 852. 

2988b. S. P. Ex p. Ilohesteb (Eabl) (1803), 7 
Ves. 348 ; 32 E. R. 142. 

Annotations: — Beid. Andrew v. Andrew (1855), 3 Sm. & G. 
130 ; PickonHOU v. Stldolph (1861), 11 C. B. N. S. 341 ; 
LouIh V. Louis (1864), 3 New Hep. 360 ; In the Estate of 
Tollomaohe, 119171 P. 246 ; Ward i’. Van Der Loen, 
Bumyeat v. Van Dor Looff, [1024] A. C. 653. Hentd. 
Johnston v. Johnston (1817), 1 PhllUm. 447 ; Elbock v. 
Wood (1820), 1 Russ. 664 ; In the Goods of Middleton 
(1864), 3 Sw. & Tr. 683 ; Ibbott v. Bell (1865), 34 Beav. 
395 : Dancer v. Crabb (1873), L. R. 3 P. A D. 98 ; In the 
Goods of MoCabe (187.3), L. R. 3 P. & D. 94 ; Alexander 
V. Kirkpatrick (1874), L. R. 2 Sc. & Dlv. 397. 

2941. Add. Annotations : — Refd. British & Ben- 
ingtons v. North West-ern Cachar Tea Co., 
[1923] A. C. 48 ; Newsholme v. Road Trans- 
port & General Insce., [1929] 2 K. B. 356. 

2945. Add. Annotations : — Apld. British A Ben- 
ingtoDs V. North Western Cachar Tea Co., 
[1923] A. C. 48; Rose A Frank Co. v. 
Crompton, [1925] A. 0. 445. Refd. Royal 
Exchange A^ce. v. Hope, [1928] Oh. 179. 

2958a. Add. Citation : — 28 Com. Gas. 265. 

Add. Annotations : — As to (1) Consd. Rose & 
Frank Co. v. Crompton, [1926] A. 0. 446. 
Refd. Royal Exchange Assce. v. Hope, [1928] 
Ch. 179. 

2968. Add. Annotation : — Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1023] 
A. C. 48. 

2964. Add. Annotation : — Refd. British dc Boning- 
tons V. North Western Cachar Tea Co., [1923] 
A. 0. 48. 

2965. Add. Annotation : — Refd. Rose & Frank Co. 
V. Crompton, [1923] 2 £. B. 261. 

2967. Add. Annotation : — Refd. British & Bening- 
tons V. North Western Cachar Tea Co., [1923] 
A. O. 48. 

2970. Add. Citation 28 Com. Cas. 244. 

2975. Add. Annotations: — Refd. Jacobs v. Batavia 
&> General Plantations lYust, [1924] 1 Ch. 
287 ; Berners v. Fleming, [1025] Ch. 264. 


wuro roturnod 8c an adjustment made 
concerning them ; — Held : dofts. had 
waived any right they might have 
had to nmudiate the onntraot because 
of the delivery of defective goods. — 
Hamilton Gkau 8c MAC 1 ^^F Co. v. 
Luwis Brotiikrs, [10241 3 D. L. R. 
367.— CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— D. 

so. Contract absolutely terminated.] 
— Whore tht're was a distlnot & 
unequivocal refusal by pitfs. to pei- 
form their ountiaot : — field: so long 
as dofts. wore ooutluuing to urge or 
demand oomidianeo with the contract. 
It could not be said to have boon 
tomuuated, but vheio finding that 
pitfs.’ aititudo nas unaltei able, defts. 
decided to acqinesee in It, 4c eoin- 
munioated such acquiebconce to pitfs,, 
the contract between the parties was 
put an end to. — J hanuoo Mal- 
.lAOAN Nath t>. Puhl Ohand-Fatkn 
Chand (1024), I. L. R. 6 Lah. 497.— 
IND. 

gd ColUderat contract not ter- 

]— MuiotAY i>. Delta Copper 
C o.. Ltd . [1025] 4 D. L. R. 1061.— CAN. 

PART VII. SECT. 6, SUB-SECT. 4. 

se. Aoreement vnder seol.] — Long 
d^ay in bringing notion oanuot defeat 
the enroroemont of an agreement under 
seal where the twelve years specified 


by Stat. Limitations have not expired. 
— McCormack v. Robinson, fl924] 
3 D. L. R. 876 ; 2 W. W. R. 1110.— 
CAN. 


PART VII. SECT. 6, SUB-SECT. 6. 

sf. Rights of parties — Indemnification 
if parly misl^ from obhgatiom of con- 
tract .) — Where rosolsslon of a contract 
Is ordered the ot. has full power to 
make a lust allowance 5c to do what is 

E ractloally Just, although It may not 
e able to restore the parties precisely 
to the state they wore In prior to the 
contract. The right of the paity 
misled to be put into the position in 
which he was before the contract, 
includes the right to be Indemnified 
from tbe consequences obligations 
w hich are the result of tbe contract set 
aside. — Leavis & Lewis v. Uowbon, 
[1028] 4 D. L. R. 207 : [1928] 2 

W. W. R. 197 ; 22 Saak. t. 11. 624.— 
CAN, 

PART VII. SECT. 6. SUB-SECT. 6.— 
B. (a). 

2938 lii. S. P. Stanlaeb t>. IliNO- 
IIAND (Sabk.), [1922] 3 W. W. R, 768 ; 
70 D. L, R. 646,— CAN. 


PART Vll. SECT. 6. SUB-SECT. 6.— 
B. (b) ii. 

.cl. .1 — contract required to 

be in writing cannot be varied by a 
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new oral agreement, even if the varia- 
tion relates to a part of tbe contract 
w hicb, if it stood by Itself, would not 
bo required to be in writing. — N ugent 
V. Davies, [1923] 1 D. L. R. 1040 ; 63 
O. L. B. 458.— CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) ill. 

2962 i. Eaiension of time — For 
delivery of goods.] — Held : since the 
contract of sale was one which was 
required by Stat. Frauds to be in 
%vritlng, a verbal postponement of the 
date of delivery was not a variation 
of the contract. — Dowling r. Rae, 
H. G. Hamilton Ptt., liXD. v. Rab, 
Keixy t'. Rae (1927), 39 C. L. R. 363 ; 
[1927 ] V. L. R. 294 ; [ 1927 ] Argus L. B. 
140.— AUS. 

e i, For cutting <£• removal of 

Umber.) — Lawrence v. Errington 
(1874), 21 Gr. 261.— CAN. 

PART VII. SECT. 6. SUB-SECT. 6.— 
C. (a). 

sg. TVhat amounts to.] — Where a 
clause in an agreement provided that 
a certain sum of money should be 
treated os the amount of compensation 
if the contract was not carried out : — 
Held: the giving of such an ofler 
8c notice to determine the agreement 
did not oonstitute a resoission by 
mutual consent. — F uller’s Theatiucb, 



Vd. Xn.— Ciontract Cases 8033 - 8094 . 


8083. Add, Annotation: — Retd. KoemKsblatt v. 
Sweet, [1023] 2*Ch. 314. 

8038. Add. Annotation: — Retd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 
181 . 

8040. Add. Annotation : — Retd. Re Whitrod, Bur-' 
rows V. Bax (1925), 70 Sol. Jo. 209. 

3052. Add. Annotation : — Mentd. Cory v. Davies. 
[1923] 2 Ch. 95. 

8069. Add. Annotation : — Consd. Hong Kong & 
Shanghai Bank v. In Lee Shi, [1928] A. C. 
181. 

8077. Add. Annotations : — Apld. Kennedy v. 

Thomassen, [1929] 1 Ch. 420. Retd. Inver 
Bros., Ltd. V. Bell (1030), 47 T. li. K. 47. 

8078. Add. Annotations : — Retd. Lever Bros., Ltd. 
r. BeU (1930), 47 T. L. 11. 47 ; Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 

S078a. ] — ^Barrow, Lane & Baixaud, Ltd. 

V. Gilbert J. McCaul & Co. (1020), 73 Sol. Jo. 
451. 


3081a. .] — Under the will of her then husband 

made in 1902, & a separation deed & settle- 
ment made in 1003, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1013, & V. afterwards 
married a Dutch subject, 6c for the remainder 1 
of her Ufo resided in Holland. In 1027 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 
informed by V.’s solrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to bo paid in full up to the date 
of redemption. The trustees sent the solrs. 
a draft release for their approval. V. having 
informed her solrs. that she would accept the 
offer of £6,000, they sent her the rtdease 
engrossed for her execution, & she executed 
it on Jan. 12, 1928. On Jan. 17 she died, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. In tho 
meantime the trustees having been informed 
by V.’s solrs. on Jan. 24 that she had accepted 
the £6,000, on Jan. 30 paid the money to 
them, being in ignorance of V.’s death : — 
Held : (1) there was no concluded contract 
for tho sale 6c purchase of the annuities, as 
the purchasers could not have intended their . 
offer to bo accepted by tho vendor merely 1 
executing a document ; (2) even assuming ( 
there was a concluded contreu^t, there was a 
total failure of consideration, owing to tho 
death of the annuitant before completion, 
6c the trustees were entitled, to recover back 
the £0,000. — Kennedy v. Thomassen, [1920J 
1 Ch. 426 ; 08 L. J. Ch. 98 ; 140 L. T. 215 ; . 


45 T. L. B. 122. 


3082a. .]— Shales v. Seionoret, No. 3103 a, 

post. 

3088. Add. Afinotaiion: — Refd O. W. By v. 
S.S. Mostyn. [1028] A. C. 57. 

3090. Add. Annotations: — Refd. Ilford U. I). C. 
V. Beal & Judd, [1925J 1 K. B. 071. Mentd. 
Edwards v. Birmingham Navigations Co. of 
Proprietors, [1024] I K. B. 341; Noble v. 
Harrison. [19201 2 K. B. 332; O. W. Hy. r. 
S.8. Mostyn, [1928] A. C. 67 ; St. Anne’s Well 
Brewery Co. v. Roberts (1028), 140 L. T. 1. 

3090a. For the existing paragraph substitute tho 
following paragraph : — 

" Absolute contract.] — By a contract dated 
Aug. 16, 1922, the sollors sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 00s. a cwt. c.i.f. Loudon, to bo 
Bhii)ped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in tiie occupation of tho 
flrceks. On Sept. 9, 1922, it was taken hy 
3’urkish forces 6c shipment became impossible, 
with tho result that the sellers did not shi)> 
any of the goods. Tho buyers claime<l 
damages, 6c tho dispute went before arbitrators, 
who stated a cose for tho oi>inion of tlio 
ct. under Arbn. Act, 1889 (c. 49), s. 7. 
The sellers said that they wore excused from 
performance on tho grounds ( 1 ) tliat tho 
contract became illegal wium the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
England 6c Turkey ; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance 6c that 
differed totally from the conditions witli 
reference to which the contract was made : — 
Held more impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, \jnle8H such a 
state of affairs had arisen as displaced the 
fundamental basis of tho <'ontract : in the 
absence of any strike, war or force majeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver. — ^S aroant 
(W. J.; 6c Sons v. Paterson (Eric) & Co. 
(1923), 129 L. T. 471 ; 39 T. L. U. 378. 

3093. Add. Annotations: — Consd. First Uussian 
Imscc. V. liondon Lancashire Insce., [1928] 
Ch. 922 ; The Penelope, [19281 P. 180. Refd. 
Larrinaga v. Sot*. Franco Amorioaino l)oa 
Phosphates Do Medulla (1923), 92 L. J. K.B. 
465; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 669; Re Wait, 
[1920] Ch. 962 ; May v. May, [1929] 2 K. B. 
386; Craves V. C^ohen ( 1929), KUr. L. U. 121. 

3094. Add. Annotation :-~Retd. N. V. Kwik lloo 
Tong Handel Maaischappij v. Finlay, [1927] 
A. C. 604. 


Ltd. V. Musobotb (1923), 31 C. L. K. 
624.— AUS. 

PART VII. SECT. 6. SUB-SECT. 7. 
■h. On good Shipped under eontraet .] — 
Bxixhan I^^>UBTB1AL Oo., Ltd. v. 
Canada Cembnt Co., Ltd., (10261 
1 D. L. R. 496 ; [19261 S. O. It. 244.— 
CAN. 

PART VII. SECT. 7. 

. from 

— ^There is a difference between l . 
oellation 8c rescission. The logical 
consequences of true rescission aro 
the returning by each j»arty of the 
benefits he has received, or reetttuiio 
in integrum. Canoellation means de- 
tennlnaUott of the contract without 


restitution. — P uimkau & Impbiual 
liUMBKR Yard«, Ltd. v. MsAonRit. 
11923) 4 D. L. K. 1096 ; 3 W. W. 11. 
1306.— CAN. 

PART VII. SECT. 8. SUB-SECT. 3. 

■k. Substitutum of party.] — To effect 
a sale au agent dooidou to buy tho 
article hlmsoU & tbon sdl to tho 
buyer. To do this he alteied a con* 

Kw l.la nurii naTTin for 

contract was avoided by thus altera* 
tion. — lloTAL Bank or Canada v . 
F»anr, (1993J 4 D. L. R. 1213. -CAN. 

si. Addttton of provision for pay- 
ment of compound interest.] — Ilcid . an 
alteration in a material respect.— 
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PAKnAll C|IaRA\MI;K.HKU)I K IJ AM\' 
KKNUUA Nath Hiiai'iai iiau.ii i< 

1. L. K. .03 Culr. 4 1 h - IND. 

tm. AUtration in wrtfina o/ jinnfu/ 
form.] — In the cawi ot h < onliu t 
(>etneon dllTcrcnt iluiiHts of mi ugrre- 
luuut arising from the expiingnig or 
alteration by pen A ink of certain 
provisioiiH of a iirinicil fotiu in general 
use, u great-er efiet t 1 h to be attributed 
to the writing than to the printed 
words.— Kmoiit wioAJt Co.. Ltd. v. 
WaiJHrEJt, [1929] 4 D. L. It. 691 : 2 
W. W. It. 606 ; 24 Alta. L. 11. 174 
CAN. 

PART VII. SECT. 8, SUB-SECT. 8.— A. 

8046 I. Oeneral rule.]—TnonsR v. 
Williams (1887), 13 0. K. 577.— CAN. 
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3094a. .] — Saugant (W. J.) & Sons v. 

Paterson (Eric) & Co., No. 3090a, ante. 

3095. Add. Annotatwne : — Refd. CanUere Navale 
Triestina v. HandelsvcrtretuDg der Kusse 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579 ; llirji Mulji v. Oheong Yue S.8. Oo., 
[1926] A. C. 497. 

3101a. All available shipping requisittoned.] 

— In an action brought in Singapore in Aug. 
1917, defts. counterclaimed damages for failure 
by pitf. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt, i — 
Held : Civil Law Ordinance No. Ill (Str. 
Sett. No. VIII. of 1909), a. 6 (1), which 
provides that in nil questions which arise 
for decision in the Colony ** with respect to 
mercantile law generally, the law to be 
administered shall be the same os would be 
£idmlnistered in England m the like case, at the 
corres^nding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1916 (c. 87), &;Uourts (Emergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, 6c the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
— Seng Djit Hin v. Nagurdas Pursuotum- 
DAB dc Co., [1923] A. O. 444 ; 92 L. J. P. 0. 
141; 128 L. T. 780; aith n m. Hin v. 
PURBUOTUMDAS & Co., 39 T. L. R. 226, 
P. C. 

3103a. .] — (1) If a man covenants to accept 

£1,000 bank stock on three days’ notice upon 
or before a particular day, it is no excuse for 
him that the party to make the transfer had 
no stock before the day on which ho was to 
make it. (2) A man cannot be sued for money 
he covenanted to pay on the performance of 
a ^)articular act if he prevents such per- 
formance. — Shales v. Seignoret (1699), 1 
Ld. Raym. 440 ; 12 Mod. Rep. 248 ; 91 B. R. 
1192. 

Annotations • — Grneratlu, Hentd. Lancashire v. Killiui;’ 
worth (1701), 1 Ld. lUvin. 086 , Wyvil r. Stuploton, 
Bhelburno v. Enudoiu (1723), 1 iStra. Gl.i. 

8106. Add. Annotation : — ^Mentd. Harper v. Hedges, 
[1928] 2 £. B. 814. 

3109. A dd. t nnotat ion : — Mentd. Teiiipus Shipping 
(V>. V. Louis Divyfus A: <’o. (1030), 99 L. J. 
K. B. 6.53. 

8116. Add. Annoiaiion Consd. Browmng v. 
Crumlin Valley Collieries, [1926J 1 K. B. 522. 

3121. Add. Annotation: — Retd. The Penelope, 
[1928] P. 180. 

3123. Add. Annotation: — Refd. The Penelope, 
[1928] P. 180. 

8124. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

8187. Add. Annotation : — Aa to (2) Consd. Haskell 
V. Marlow, [1928] 2 K. B. 45. 


3140. Add. Annotation : — Ezjild. Be Wait, [1927] 

1 Ch. 606. 

8157. Add. Annofoitons.*— Mentd. Sweet v. Williams 
(1922), 128 L. T. 379 ; Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

8162. Add. Annotation : — Aa to (3) Apld. Sargant 
V. Paterson (1923), 129 L. T. 471. 

8166. Add. Annotaiiona: — Consd. First Russian 
Insce. tf. London & Lancashire Insce., [1928] 
Oh. 922. Refd. Browning v. Crumlin Valley 
Collieries, [1926] 1 K. B. 622 ; Hirji Mulji 
V. Cheong Yue S.S. Co., [1926] A. C. 497; 
The Penelope, [1928] P. 180 ; May v. May, 
[1929] 2 K. B. 386 ; Ottoman Bank v. Oha- 
karian, [1980] A. O. 277. 

3168. Add. Annotations: — Consd. First Russian 
Insce. V. London & Lancashire Insce., [1928] 
CHi. 922. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De MeduUa 
(1923), 92 L. J. K. B. 465; Cohen v. Sellar, 
[1926] 1 K. B. 636; The PeneW, [1028] 
P. 180 ; Hyman v. Hyman, Hughes v. 
Hughes, [1920] P. 1 ; May v. May, [1929] 

2 K. B. 386 ; Lever Bros., Ltd. v. Bell (1930), 
47 T. Jo R. 47. 

8170. Add. Annotations : — As to (2) Refd. The Lord 
Strathcona, [1926] P. 143; The Penelope, 
[1928] P. 180. 

8171. Add. Annotation : — Refd. The Penelope, 
[1928] P. 180. 

3172a. .] — (1) By a charterparty made in 

Nov. 1916, resps. agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & applte. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
Tlie ship was requisitioned by the Govt, 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her : — Held : there had been in 
1917 a frustration of the charterpai’ty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as t<) the event which has brought 
about the frustration, but upon its occurrence 
m such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure. — Hirji Mulji v. Cheong 
Yub S.S. Co., [1926] A. C. 497 ; 95 L. J. P. C. 
121 ; 134 L. T. 737 ; 42 T. L. B. 359 ; 17 
Asp. M. L. G. 8 ; 31 Com. Cas. 199, P. C. 

Annalaixon . — OeneraUy, Betd. De la Garde r. Worsnop (1927), 
96 L. J. Oh. 446. 

3175. Add. Annotation : — Refd. Hirji Mulji v. 
Cheong Yue S. S. Co., [1920] A. O. 497. 

3177. Add. AnnoUdiona : — ^Refd. Paterson Zochonis 
V. Elder Dempster, [1923] 1 K. B. 420 ; The 
Erik Boye (1929), 142 L. T. 336. 

3178a. .] — ^In a charterparty there was a 

marginal memorandum that in the event of 
” war, blockade, or x>iohibition of export 
preventing loading, this charter to be can- 


PART VII. SECT. 9, SUB-SECT. 

3096 V. J — Where a contract 

to thresh a whole crop does not provide 
lor the rights & liabilities ol the parties 
' In the event of the threshing being 
inte^ptod by ^^eathe^ oondlUonsTlt 
will ^ held that tlie contract was based 
on the assumption that the state of the 
weather would remain such os to permit 


the threeblng being done with nothing 
more than temporary interrnption, 6c. 
therefore, altboogb the oontraot will 
not be determined by a slight storm, 
a permanent break in the weather 
tnaklDg threshing Impossible for an 
Indefinite period will put an end to it ; 
6c when so ended the thresher is entitled 
to recover for the threshing which he 
has already done. — K lein v. Sander- 
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BON, [1928] 3 D. L. R. 294; [1928] 
2 W. W. R. 289 ; 23 Alta. L. R. 467.— 
CAN. 

PART VII. SECT. 9, SUB-SECT. 2.— I. 

an. Centroid ioiiutoJftamacedrntain- 
tain apeeified iemperoture of heal-— 
Ohangt of fumaee.J — Mnxs «. Qlaob 
Bat Hoosino Commi88Ion. [19861 1 
D. L. B. 608 : 58N. S. R. 817.— GAN. 
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celled ** : — BitUd : the charterparty was put 
an end to ipaofctcto by the happening of any 
or either of the contingencies mentioned in 
the memorandum to the charterparty. — 
Adamsok V. Newcastle Steamship 
Prbight* Insurance Assocn. (1879), 4 
Q. B. D. 462 ; 48 L. J. Q. B. 670 ; 41 L. T. 
160 ; 27 W. B. 818 ; 4 Asp. M. L. 0. 160, 
D. C. 

Annotations: — Conid. Meroantllo S.S. Co. v. Tyser (1881), 7 
Q* B. D. 73 ; Moel Tiryan Ship Co. t?. Weir Andrew, 
ri9lOJ 2 K. B. 844. Apld. Capcl v, SouUdl (1916), 114 
L. T. 921. Befd. Rs JamlobuQ Newoat.t'lo Steamship 
Froigrht Insoe. Assocn. (1895), 11 T. L. R. 196. 

3178b. .] — ^Thb Penelope, [1928] P. 180 ; 

97 L. J. P. 127 ; 139 L. T. 3.55 ; 44 T. L. R. 
697 ; 72 Sol. Jo. 557 ; 17 Asp. JVf. L. O. 486. 

3170. Add, Annotation : —Retd, Cantiere Navale 
Triestina v, Russian Soviet Naplitha Export 
Agency, [1925] 2 K. B. 172. 

3181. Add, Annotation : — Consd. Cantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1926] 2 K. B. 172. 

3182. Add, Annotation : — Distd. Cantiere Navale 
Triestina v, Russian Soviet Naphtha l^xport 
Agency, [1925] 2 K. B. 172. 

3183. Add, Annotation : — ^Dlstd. Cantiere Navale 
Triestina v, Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a. Ship ordered to leave port — 

Subsequent permission to return & load.] — 
A charterparty of an Italian ship provided 
that 216 running honrs, Sundays & holi> 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, &, that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted “restraint of princes, rulers ' 
& people.’’ The ship arrived at Batoum, I 
& notice of readiness to loa<l was given, 
& the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 
Italian Govts, the slop was ordered by | 
the port authorities to leave Batoum & ilso 
Russian waters, & accordingly the ship went j 
to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, 
she returned after being absent from the port 
a little over a foitnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis tliat the lay days 
continued to run during the period the 
ship was absent from Batoum : — Held : 
interference by tlie Russian Govt, did not 
amount to such an illegality os to excuse the 
performance of the contract. — C/ANTIEBE 
Navale Triestina v, Handelsvertebtuno 
der Russ. Soz. Fod. Soviet Rbpublik 
Naphtha Export, [1925] 2 K. B. 172 ; 94 
L. J. K. B. 679 ; 133 L. T. 162 ; 41 T. L. R. 
365 ; 69 Sol. Jo. 443 ; 16 Asp. M. K C. 601 ; 
30 Com. Gas. 172, C. A. 

AnnoMbion: — S«fd. He Itopoer Shlppiog Co. Sc Cleeres 
Western Valleys Anthracite ColUerfes, [1927] 1 K. B. 879. 


3184. Add, Annotation : — ^Refd. Akt. Roidar v, 
Arcos (1926), 42 T. L. R. 737. 

3185, Add, Annotations : — ^Refd. Sargant r. I*ater- 
Bon (1923), 129 L. T. 471 ; Akt. Reidar r. 
Arcos ( 1926), 42 T. L. R. 737 : Jebara v. OGo- 
man Bank, [1927] 2 K. B. 254. 

3188. Add, Annotalions: — Consd. Snia Soc. di 
NavigazioDO Indiistria e Commercio v, Suzuki 
(1924), 29 Com. Cas. 284; Cantiere Navale 
’rricstina v. llandelsvcrtretung der Russ 
Soz. Fod. Naphtha Export (1925), 94 L. J. 

K, B. 579. 

8189. Add. CUaiwns:— 02 L. J. 1C. B. 455 ; 129 

L. T. 65 ; 16 Asp. M. L. C. 133 ; 20 Com. 
Cas. 1. 

Add. Annotation : — Refd. Uirji Mulji v. Clieoug 
Yue S.S. Co.. [1020] A. C. 197. 

3103. Add, Annotation : — ^Refd. Perry y. Equit.ible 
Life Assco. Hoc. of U.H.A. (1929), 15 T. li. K. 
468. 

3194. Add. Annotations : —Consd, Larriimga y. Soc 
Franco Americainc Des Phosphates I>o 
]Vle<lul)a (1923), 92 L. J. K. B. 455; First 
Russian Insco. v. Ijondon & Lancashire Inset'., 
1 1 928] Ch. 922. Refd. Willis v. WiJhs ( 1 927), 
96 L. J. J>. J77; The Penelope, [1928 1 P. 
180 ; H>iuan v. IlyiiKui, llimhr^s y. iluglies, 
[19291 1». 1 ; May v, Ma>, [1929J 2 Iv. B. 886. 

3198. Add. Annotations: — Asia (1) Apld. Snia Soc. 

di Navignziono Indiistria o CVirninereio r. 
Suzuki (1924), 29 Com. Chs. 284. Consd. 
First Russian Insco. v, Loudon &> Lancashire 
Insce., [1928] (’h. 922; Penelope, [1928] 
P. 180. As to (2) Apld. Ilu’ji Mulji v. ('hcong 
Yue H.H. Co., [1926] \. 197. Refd. Miiv 

V. May, [ 1 929 J 2 K . B. .(86. OV nnalltf, Refd. 
Cohen v. Sellar, (1926J I K. li. 5.36 ; Hyman 
V, Hyman, Jluglies v. Hughes, [1929) P. 1; 
Lever Bioh , Ltd. i\ Ib'Jl (19, ‘iO), J7 T. L. R. 
47. 

3199. Add. Annotation: — As to (1) Refd. Caiitiaro 
San llocco H. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 

3190a. .J—lliiwi Mulji V. Cheono \ ie 

S S. Co., No. 3172a, anU. 

3201. Add. Annotation : —Refd. Bermirn v. Deliono, 
[1924] A. C. 514. 

3202. Aftd. Annotation : — As to (2) Consd. Cantiere 
NavaJe Triestina v. Ilandolsveitrolung der 
Russ. Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 679. 

3206. Add. Annotations :— Retd, Oayzei, Irvine v. 
Board of Trade (1926), 96 L. J. K. B. 10.54. 
Mentd. Karadutt Ramkissendass v. Hassoon 
(1929), 98 L. J. P. C. 68. 

3207. Add. Annotation : —Retd, Fmlay v. Kwik 
Hoo Tong Handel Maatschappij (192h), 9h 
L. J. K. B. 251. 

3208. For “ national ’’ rea<l “ notional.” 

3211. Add, Annotations : — As to (!) Befd. Ijaiiinagu 
V. Soc. Franco Americaine l^es Phosphates 
Ho Medulla (1923), 02 L. .7. K. B. 466; 
Jebara v. Ottoman Bank, [1927] 2 K. Ji. 254. 


PART VII. SECT. 9, SUB>8ECT. 8.— B. 

3194 i. Time charier — Ship re- 
gutsttioned by Okrvemment.1 — HeU: a 
condition was not to bo Implied in 
the contract that an intermption should 
exmue the party from the further 
pectormanoe of It, unless substantially 
the whole contract became impossibre 
of performance. — Domikion CkiAi. C!o. 


V. Lobd Stbathcona B.B. (o.. (19241 
2 D. L. R. 66 : 67 N. S. II. 113.- CAN. 

PART VII. SECT. 9, SUB-SECT. 8.— C. 

8204 V. Hevsd., [1924] A. C 226; 93 
L. J. P. C. 66 ; 130 L. T. 610. 

3217 I. DiSleuUtes in way of 

shipment.] — By a contract, iiiodo in 
1016, deft, sold certain goods, shipment ' 
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to bo from a contiMcnUtl po^t in six 
approximately equal monthly parcels * 
— IleUl : tbft ioiig delay In shipment 
caiiMod by war did not Crustrato th(« 
cominercla] object of the contract & so 

S ilt an end to it. — H ikostau v. Ouli in 
; Oo PMOPBUETAllT, LTD. UO-’ >), >j 
C. L a. 303 : 31 Argus L H 
AUS. 
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8218. Add, Annotaiiona : — Aa to (2) Refd. Livock 
V, Pearson (1928) , 33 Com. Cas. 188. Generally, 
Mentd. Tournier v. National Provincial Sn 
Union Bank of England, [1924] 1 K. B. 461. 

8221. Add, Annotaiion: — Refd. Compagnie Oon- 
tinentale d’ Importation v. Handelsvertretung 
der Union der Russian Soviet Republic in 
Deutschland (1928), 138 L. T. 663. 

8225a. Confiscation by foreign Government.]— By | 
a contract the vendors agreed to sell &; the 
purchasers to piu'chase the timber then I 
standing uncut in a forest in the Republic of ' 
Latvia, the purchasers to have fifteen yeara 
in which to cut & remove it, such time to be 
extended if the purchasers wore prevented 
by an act of the Govt., or otherwise by force 
majeurc, or by war, from cutting or disposing 
of the timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
wldch the forest & all the timber therein 
became the property of the I^atvian State, 
the agreement became annulled, & all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated : — 
Held : the performance of the contract was 
entirely frustrated by the act of the Latvian 
State, & the parties wore released from it. — 
Kursell V . Timber Operators & Con- 
'TRACTORS, L1927J 1 K. B. 298; 95 L. J. K. B. 
509; 135L. T. 223; 42 T. L. R. 435, C. A. 

8226. Add, Annotation : — Refd. Kursell v. Timber 
Operators & Contractors (1021), 95 L. J. K. B. 
500. 

8283. Add, Annotationa : — Aa to (2) Consd. Cantiore 
Navalo Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 94 
L. J. E. B. 579. Refd. Larrinaga v, Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. E. B. 456 ; Eursell 
V, Timber Operators & Contractors (1926), 
96 L. J. E. JB. 609 ; The Penelope, [1928] 
P. 180 ; Hyman v, Hyman, Hughes v, 
Hughes, [1929] P. 1 ; May v. May (1929), 98 
L. J. E. B. 770. fo (2) Refd. Ix'ver Bros., 
Ltd. r. Bell (1030), 47 T. L. R. 47. 


8238. Add, Annotaiion : — ^Refd. Browning v, Crum- 
lin Valley Collieries, [1926] 1 E. B. 622. 
3230. Add, Annotaiion : — Refd. Browning v, Crum* 
lin Valley CoUieries, [1926] 1 E. B. 522. 
8240. Add. Annotation : — ^Refd. Browning v, Crum- 
lin Valley Collieries, [1920] 1 E. B. 522. 

3243. Add. Annotaiion : — Refd. Browning v. Crum- 
Un VaUey CoUieries, [1920] 1 E. B. 622. 
3262. Add. Annotation : — Mentd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

3275. Add. Annotationa : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1030] 1 Ch. 628 ; 
Pockney v, Atkinson (1929), 142 L. T. 135. 

3276. Add, Annotation: — Aa to (2) Refd. Hyman 
V, H 3 rman, Hughes v, Hughes, [1929] P. 1. 

3280. Add. Annotaiiona : — ^Refd. Hyman v, Hyman, 
Hughes V, Hughes, [1929] P. 1. Mentd. 
CampbeU v. Poliak, [1927] A. 0. 732. 

3282. Add, Annotationa : — Consd. Cantiare San 
Rocco S. A. V, Clyde Shipbuilding &, Engineer- 
ing Co., [1924] A. C. 226 ; Graves v. Cohen 
(1929), 40 T. L. R. 121. Refd. Cohen v. 
Sellar, [1926] 1 K. B. 536 ; Hyman v. Hyman, 
Hughes V, Hughes, [1929] P. 1. Mentd. 
Anchor Donaldson v. Crossland, [1929] A. C. 
297. 

3303. Add, Annotation : — Refd. Tredegar v, Har- 
wood, [1929] A. C. 72. 

3806. Add, Annotaiion: — Refd. Tredegar v, Har- 
wood (1927), 44 T. L. K. 17. 

3324. Add, Annotaiion: — Consd. Curtis Moilat v. 
Wheeler, [1929] 2 Ch. 224. 

3327. Add, Annotationa: — Aa to (6) Apld. Meyrick 
V, Dyson (1925), 41 T. L. R. 368. Generally, 
Refd. British American Continental Bank v, 
British Bank for Foreign Trade, [1926] 1 
E. B. 328. 

3328. Add, Annotations : — Apld. Baldry v. Mar- 
shaU, [1925] 1 E. B. 260 ; Barker v. Agius 
(1927), 43 T. L. R. 751 ; Huntoon Co. v. 

jvuiyiuis vxuuurpuruiftju/, vyu, u^o. 

Mentd. Szymonowski v. Beck, [1923] 1 E. B. 


3224 1. Importation restricted by 
Oovemmrnt.) — Applt., a manufacturor 
of yeast, entered Into a written contract 
under which ho undertook to supply 
a certain portion of his output to 
reap, during 1027. Clause 8 of the 
routruot provided that " in the event 
of leglslntion being passed . . . which 
may in any wise restrict or prohibit 
the sale of yeast in any quantity or 
to any class or race, this agreement 
shall become void," while clause 0 
provided that ** if such legislation . . . 
reiafos only to Imported yeast then 
your selling price . . . may be 
Increased at your option ** in oortain 
respects. In Juno, 1027, by Act 
of 1027, the importation of yeast Into 
the Union was prohibited except with 
the pcrmlbSion of the Comr. of Police. 
Applt. thereupon repudiated the con- 
tract, pleaded it was null & void under 
clauses 8 & 0 thereof '.—Held : legis- 
lation prohibitiug the importation of 
yeast did not fall within the terms of 
either clause of the contract, inasmuch 
as it did not prohibit or restrict the 
sale of yeast. — Comprjwskd Yeast, 
Ltd. V. DisTRjBimNO Aoexcy. Ltd., 
11028] App. D. 801.— S. AF. 


k 1. .] — A contract being for 

export only : — Held : its object was 
frustrated. — M aybb & Lagr Ino. r. 
Ati^antjo Bdoar Rkfinbribs, Ltd., 
[1026] 2 D. L. R. 783 ; 68 O. L. R. 
831.— CAN. 


PART VII. SECT. 9, SUB-SECT. 3.— D. 

sp. Strike of workmen — Lease of sail 
%oorks.\ — Held : the contract to pay 
rout had not become Impossible of 
performanoe. — Habi Laxman Josni 
V. Sborbtart of State for India 
(1027), 1. L. R. 62 Bom. 142.— IND. 

■q. liefusal of municipal licence fur 
business contemplaled.] — Fono v. 
Kbuwin (Out.), 11020] 3 D. L. R. G12. 


PART VII. SECT. 9, SUB-SECT. 5. 

1 i. Lease of hotel.] — The lessees 

of an hotel property, upon prohibition 
coming into force in Alborta, sued for 
a dooiaratlon that the lease of the 

t troinlsoB 6c on agroomont to purchase 
ho chattels in the hotel wore tor- 
luinatod through failure to obtain a 
licence; — Held: the abolition of the 
bar was a risk that must be undertaken 
by the lessee, it bcixig a ease not of 
total destruotion of the subject-matter, 
but a case of sterility. — G iibrriek 6: 

OUTOX V, McCKEIOHT & l»BNMNOTON, 
[1017] 2 W, W. n. 8; 11 Alta. L. K. 
270 ; 33 D. L. R. 680.— CAN. 


faction of other party — Whether party 
bound to decide reasonably or entitled to 
decide arbUrarUy — Bond fide decision.] 
— Pltf. agreed to place sods aroimd 
defts.’ power house to tholr satisfaction. 
Defts., not being satisfied with the 
sods or the work, cancelled the con- 
tract. In an action for damages for 
breach of contract, the jury found that 
defts. had acted ixonestly but un- 
reasonably: — Held: the Judgment of 
defts. honestly arrived at was final, & 
pltf, was not entitled to' recover. — 
Truman t'. Ford Motor Co. of 
Canada, Ltd., [1026] 1 D. L. R. 960 ; 
68 0. L. R. 317.— CAN. 

St. Receipt of money — Duly to 
collect.}— A. contract prcwldod for a 
peroontago of the moneys received by 
one party to be paid to the other: — 
Held : liability could not be evaded by 
failure to collect the moneys ; but 
where there was good reason to suppose 
that litigation lor the purpose of 
collection would l>e useless, there was 
no duty to litigato. — N orthern I’ipk 
Link Co. r. Canadian Gas Co., (1924] 
4 D. L. U. nil.— CAN. 


PART VII. SECT. 9. SUB-SECT. 6. 
3278 i. ifevsd.. {1924] A. C. 226; 9? 
L. J. P. C. 86 ; 130 L. T. 010. 


PART VII. SECT. 11. SUB-SECT. 1.— A. 
3305 i. Performance by one to satis- 
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PART VII. SECT. 11. SUB-SECT. 1.— 
B. (a). 

a i. Agreement to seU dealer*e 

business suMect to granting of licence by 
licensing offleer.] — Rajah v. Suuman 
(1927), 48 N. L. R. 309.— S. AF. 
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467 ; Lancaster v. Turner, [1924] 2 K. B. 222 : 
Barker v. Agius (1927), 83 Com. Cas. 12o! 

[1936nCh?528°‘ (Incorporated), 

After this case add »5cc, ofeo, Cobipanies, 
No. 814a.” 


3330. To the cross-references following this case 
"As regards bills of exchange.]— S-rc 
Bills of Exchange, Vol. VI., pp. 70-93.” 
3340. Add. Annotations: — Refd. Guy-Pell v 
• FobUt, [1930] 2 Ch. 169 ; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
3346. Add. Annotations : — Refd. Guy-Pell v 
Foster, [1930] 2 Ch. 169 ; Huntoon Co. v. 
Koljmos (Incorporated), [1930] 1 Ch. 528. 
3361. Add. Annotations : — Consd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 109. 

3379a. Provided " undertaking ” carried out.] 

— Bbuff V. CoNTBEARB (1868), 17 L. T. 664, 
Ex. Ch. ; revag. (1862), 13 C. B. N. S. 263. 


.4nno/a/ion;— CoMd. London Coron. r. Sandon. London 
L * Corpu. (1872), 26 


3407. Add. Annotation : — Refd. Huntoon Co. v. 
Kolynos (Inooiporated), [1930] 1 Ch. 528. 

3408. Add. Annotations : — Consd. 1 funtoon Ct). v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Refd. Guy-l*cll v. Foster, [1930] 2 Ch. 169. 

3447. Add. Annotation: — Refd. Cohen t*. Sellar, 
[1926] 1 K. B. 536. 

3487. Add. Annotations: — Refd. British & Boning- 
tons V. North Western Cachar Tea Co., [1923] 
A. 0. 48 ; Never-Stop lly. (WembIoy> v. 


British Empire Exhibition (1924) Incorpo 
rated, [1926] Oh. 877. 

3400. Add. Annotation : — Refd. Britisli Sc Boning- 
tons V. North Western Cachar Tea Co., [1923] 
A. 0. 48. 

3494. Add. Annotations : — Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
739 j Anglo-Newfoundland Development Co. 
V. Pacific Steam Navigation Co., [1924] A. C. 
406; Cohen v. Sellar, [1026] 1 K. B. 636. 

8495. Add. Annotation .‘—Rtid. United States 
Shipping Board v. Durrell, [1023] 2 K. B. 739. 

8500. Add. Annotation: — Refd. British & Boning- 
tons V. North Western Cachar 3Va (^o., [1023] 
A. C. 48. 

3508. Add. Annotation : — Dlstd. Chillingworth v. 
Esche, [1923] 1 Oh. 676. 

3509. Add. Annotation : — Refd. Samuel r, Dumas, 
[1924] A. C. 431. 

3513. Add. Annotations: — Consd. Actius Nord- 
Osterso llederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British & Boning- 
tons V. North Western Cachar Tea (-o., [1923] 
A. 0. 48. 

3514. Add. Aunoiniion : Refd. Admiralty Comrs. 
r. Chokiaitg (Owners), [ 192(5) A. (\ 637. 

3519. Add. — Refd. Lawrence v. 

IlayoH, [1927) 2 K. B. Ill ; Earlo v. Homs- 
worOi II. I). C. (1928), \ \ li. IL 605 ; Itc 
Pinto Lcite, p. Des Olivaes, [1929) 1 C/h. 

221. 

3520. Add. Citation: — lict'sd. suh noin. Nh.iiolh 
V . Nohtil Metropolitan Bailway ic Canal 
Co. (1894), 71 L. T. 886, C. A. 


Part Vlli. — Defences to Actions for Breacli of Contract. 

3661. Add. Annotations :— Consd. Hose & Frank | ('/iclinr 9Va (V>., [1923] A. (). 48. Mentd. 
Co. V. Crompton, [1025] A. C. 445. Refd. Hoyai Exchange Assre. v. Hope, [1928] Ch. 

British & Beningtons v. North Western 1 179. 


PART VII. SECT. 11, SUB-SECT. 1.— 
D. <a). 

0 i. .] — Halifax Sc Oai-k 

BitETON 0)AL & Ry. Co. p. Gki:oohv, 
Caris. Dlff. 2iided. 727. -CAN. 

PART VII. SECT. 11, SUB-SECT. 1.-- 
D. (Q). 

sa. Timber licence — Conditum agaUmt 
employment of Chinese or Japanese.] 
— A coudJtJon In a special timber 
licenoo under Laud Act (B. C.), lOUS, 
that no Chinese or Japaneso should 
bo employed in connection there- 
with Is one of tho essential terras 
of the lioenco. — A.-O. for Bkitihu 
Columbia v. Brooks, Bidlaku Sc Co.. 
[1922] 3 W. W. R. 9 ; 63 S. O. R. 166.— 
CAN. 

sd. Coniract for sale of currency — 
Payment condition precedent to delivery.] 
— WAiBH V. Brown (1868), 18 C. P. 
60.— CAN. 

sf. SeUino aoency agreement .] — 
Auchterionib V. Asms (1875), 25 
C. P. 403.— CAN. 

sk. Agreement to sell land for church — 
If congregation brought together,}— Held : 
although at first condJuonaJ, tho con- 
tract, by reason of a congregation 
having assembled, became absolute. — 
A.-G. V. Chbibtib (1867), 13 Gr. 495. — 
CAN. 

PART VII. SECT.^1, SUB-SECT. 1.— 

3422 1. General rule .] — ^Wheie a 
JJS. 


docmiient Is Mifllcloutly clear & 
certuln, Sc piiyiueut depends on somo 
Hiiuplc condiUnn or event. It Is Huniclent 
for nltf. to allege that the condition 
has been couralled with or the event has 
happened. The onus then lies on deft, 
to show that what was Intended by the 
document sued on to be a condition 

E rccodent to onlltlo pltf. to succeed 
as not been cuinpUed with.— U nion 
.'^iiakb Aoewf Sc Invkstmknt, Lto. 
(Liquiuatoks) i». Spain (1927), 48 
N. L. R. 348.- -S. AF. 


PART VII. SECT. 11, SUB-SECT. 3.— 
A. (b). 

P 1. .] — The consideration for 

a (lult -claim deed waa tho maintenance 
of the grantor & pltf, durmg their 
lives. After tho death of tho grantor, 
deft, marnod. Sc pltf. left Sc lived else- 
where : — Held : as it was clearly 
meant that pltf. would live in d<‘ft.’s 
house Sc be maintained there by him, 
& as she had no valid excuse for leaving 
liim, deft, was not obliged to juovide 
for her support elsewhere.— Co .me an 
V. LEnLA.Nc, (1923) 2 1>. L. R. 1076 ; 
50 N. S. R. 20I.-^AN. 


PART VII. SECT. 11, SUB-SECT. 3.— i 
A. (c). , 

3509 i. What amounts to wair»'r ,\ — ' 
Bowes v. Chaleyeb, [1923] V. L. R. 
295 ; 32 C. L. R. 159.— AUS. i 
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PART VII. SECT. 11. SUB-SECT. 3.-- 
C. 

3521 1. Right cf defaulting varty to 
sue other jMirty- Rerocery of dernmit .] — 
Befts. c(»atriicted to supply pltf. with 
a iiuunlity of lurnlicr lo be loaded on 
i oars In July. 1920. Defts, hauled the 
I lumber to the railway siding icady for 
Hhiprneut, but pltf. failed to provide 
curs, as it was his duty to do, upon 
' which the lumber could bo loaded : - 
I lleUi : an action by pltf. to recover a 
deposit paid on the coutraot must be 
dlsmlased. — Glicnnib v. Rushton 
(1022), 55 N. S. R. 530.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.— A. 

3542 I. General rule .] — Whiteford v. 
McLeod (1868), 28 U. C. K. 340.-- 
CAN. 

3547 li. .] -iTior to forriloHiire 

proceodlngs on a ratgo. given by deft., 
pltf.’s bolr. wrote deft.’s solr. that tho 
registered owner was willing to give 
a uult-olalra deed to pltf, to clear up 
the title Sc avoid litigation if deft, 
would give a unit -claim deed to pltf. 
'J’his was agmid to. hut subsequently 
dift.’s solr. rcfielved a letter from 
pitf.’s Koir. purporting to withdraw 
irom all negotiations to accept a. quit- 
claim (iced : — Held : there was an 
accord but no satisfaction. — Cairns t. 
Brown. [1924] 4 IL L. R. 5'i0 ; .i 
W. W. R. 409.— CAN. 
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Omm 8689—87840. Enqush jlsh Ehpibe Digest Suppi.EHEin'. 


8669* Add* AtinokAion i — tlM* Allen v, Boyal 
Bank of Canada (1025), 41 T. L. B. 626. 

8606. Add. Annotatwn: — ^Apld. Berry v. Berry, 
ri929] 2 K. B. 310. 

8614. Add. Annotation : — Refd. Jenkins v. Jenkins, 
tl028] 2 K. B. 601. 

8622. Add. Annotation: — Conid. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. B. 625. 

8641. Add. AnnotaHona : — Consd. Jones v. Waring 
& Gillow, [10261 2 K. B. 612. Refd. Barclay 
v. Malcolm (1925), 183 L. T. 512. 

8646. Add. Annotations: — As to (1) Refd. Re 
British American Continental Bank, Lissor 
& Kosenkranz’s Claim, [1023] 1 Ch. 276 ; 
Re Chesterman’s Trusts, Mott v. Browning, 
[1923] 2 Ch. 400 ; Poyrae v. Wilkinson, [1924] 
2 K. B. 166. 

8664. Add. Annotation : — Consd. Soworby v. Lind* 
say (1928), 44 T. L. R. 601. 

8668. Add. Annotation : - Refd. Reading Trust, 
Ltd. V. Hpero, Spero v. Reading Trust, Ltd., 
[1030] 1 K. B. 492. 

8661. Add. Annotation: — Refd. Reading Trust, 
Ltd. V. Speio, Spero v. Reading Trust, Ltd., 
11930] 1 K. B. 492. 

8667. Add. Annotation: — Refd. Reading Trust, 
Ltd. V. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

8671. Add. Annotation : — Refd. Reading Trust, 
Ijid. V. Spero, Spero v. Beading Trust, Ltd., 
[1930] 1 K. B. 492. 

8678. Add. Annotation: — Refd. H. v. H., [1028] 
P. 206. 

8680. Add. Annotation : — Refd. Midland Motor 
Showrooms v. Newman, [1929 1 2 K. B. 256. 

8749. Add. Annotation : — Refd. Rc Boulder, [1929] 
1 Ch. 205. 

8761. Add. Annotation .•—‘Refd. Albemarle Supply 
Co. V. Bind, [1928] 1 K. B. 307. 

3752. Add. Annotation : — Refd. British k North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

3763. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 


8781. Add. Annotation .•‘-^-OonBd* Allen v. Boyal 
Bank of Canada (1026), 41 T. L. B. 626. 

8784. Add. Annotation : — ^Refd. Allen v. Boyal 
Bank of Canada (1926), 41 T. L. B. 625. 

8784a. Hall v. Padley (1923), 166 L. T. 

Jo. 83. 

8784b. .]— Pltf. granted a bill of sale over 

oertain furniture to a moneylender, &, as 
she was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of sale for 
the purpose of paying him ofiE & of having 
her furniture released from the first bill of 
sale. Pltf. accordingly received a cheque for 
£1,000 from defts. & after receiving it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. In an action by pltf. to restrtdn defts. 
from disposing of the furniture comprised 
in the second bill of sale, pltf. relied on BiUs 
of Sale (1878) Amendment Act, 1882 <c. 43), 
B. 8, & she contended that the rocJ con- 
sideration was the payment off of the money- 
lender the release of her furniture from the 
first bill of sale : — Held : the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
untU dishonoured there was no need to state 
in the second bill of sale that the parent 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill 
of sale, the action failed. — D’Ussz v. 
I'BAFPICS & Discovebibs, Ltd. (1924), 40 
T. L. R. 441. 

8784o. .] — If a bill of exchange or note be 

taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the origi^l debt remains, but 
the remedy for it is suspended till the matunty 
of the instrument in the hands of the creditor, 
If tlie bill or note is given not by the debtor 
but by a stranger, the action for the original 
debt is equally suspended. — ^Allbn v. Boyal 
Bank op Canada (1926), 96 L. J. P. O. 17 ; 
134 L. T. 194; 41 T. L. R. 626, P. C. 


PART VIII. SECT. 2, BUB-SECT. 8.— D. 

•1. Discharge of mortgage on execution 
of agreement oeiween mortgagor A mort' 
gag«e.]—Wviffv v. Aooidhhtai. Fins 
lNSUR4Noa Oo., [1927] 8 D. L. R. 260. 
—CAN. 

PART VIII. SECT. 2, SUB-SECT. 5.— C. 

8614 i. SaltafaetUm bv one.\ — Judg- 
ments recorerod by pltt. & another 
against eleven defts. were assigned to a 
00 . Those Judgments remaining xui- 
paid, T., one of defts.. under a com- 
promise agreement arrived at in 1B25 
after nogoiiatiooB with the oo., paid to 
the 00 . a sum whloh he oontendod was 
paid to & aocopted by the oo. in full 

a tisfaetlou of his ludebteduoss. Orlglu- 
ly all defts. were Jointly ft scvolully 
liable In roHpeot of the Judgment debts. 
After the agroomeut was made, the oo. 
sought to ejcamino dott. W. as a Judg- 
ment debtor ; — Held : tho offoot of the 
agreomeut was to release T. unquali- 
Uedly In rosi>eot of tho two Judgments 
ft to 1*616000 his oo-defts. also ; &, 
therefore, W. was not examinable as a 
Judgment debtor. — Luqsdin v. Ball. 
Um] 4 D. L. IL 543 ; 04 0. L. H. 
251.— CAN. 

PART VIII. SECT. 8, SUB-SECT. 3. 
•m. Payment by iruitalmmta — First 
payment to be expedited.] — The question 
was as to the meaning of the following 


olauBu : It is hereby agreed that the 
said E. will, upon the 11th day of 
every mouth, beginning upon the 11th 
day of Aug., a.o. 1927 (with the 
ezoeptlon of the first payment, which 
Is to 1)0 made upon the signing, soallng. 
8c dollvery of these presents) pay to 
the said L. the sum of 040 per month," 
etc. A payment was made on July ii, 
tho date of the agreement : — Held : 
the paymeuts wore to be made on the 
11th day of ovory month, beginning 
\ipou Aug. 11. The payment due on 
Aug. 11 was to be expedited. &, there- 
fore, no fresh payment would be due 
on Aug. 11. — Atkinson v. Atkinson 
(192b), 60 N. S. li. 138.— CAN. 


p 1. — Piatt v, MoFaul 

(1854), 4 O. P. 293.— CAN. 

p li. .1— DORNBBKO V. 

Homkhville. [1929] 1 D. L. R. 811 ; 
49 B. C. 11. 415.— CAN. 

PART Vlll. SECT. 3. SUB-SECT. 6.— F. 

sn. Manager of debior agent of 
creditor — Fraudulent entry of payment.] 
— McMorris V. Emprbbs TbbaTrb 
Go., Ltd., 11923] 2 D. L. R. 555 : 16 
Sask. L. R. 604 : [1923] 1 W. W. K. 
1144.— CAN. 

PART Vlll. SECT. 3. SUB-SECT 8.— 
O. (b) 1. 


PART Vlll. SECT. 8, SUB-SECT. 4. 

3668 vlll. .1 — ^If there is no 

sutM^lal covenant for payment of a debt 
elsewhere, tho presumption of law Is 
that the borrower ought to seek out 
the lender for payment. — Q okul Das 
e. Natbu (19261 1. L. R. 48 AU. 310.— 

ind* 

8656 i. Unless creditor 

abroad ,] — The duty whloh English law 
impones upon a debtor to find ids 
ortHlitor & pay 1dm Is imposed upon 
1dm only if tho creditor Is within the 
realm. If in India a debtor is subject 
to the same duty, it is similarly limited. 
— Bansiial Abircband V. Qboian 
Mah6ub Khan (1925), 58 L. R. Ind. 
App. 68.— DID. 


3766 iv. .1— Babinhau v. Boon- 

qua, [1925] I D. L. R. 869.— CAM. 

PART Vlll. SECT. 8, SUB-SECT. 5.— 
G. (h) ii. 

8799 I. Aceeplance in aofisftecNtm 
Question of fact.] — The keeping 6c using 
of a oheque handed to a mwdltor ou 
debtor’s oondition that it is to be 
taken in aaUsfaotaon of a claim for a 
larger amount. Sc with words on the 
oheque so intimating, is not oonolnsiTS 
in law of sin aooora A: satisfaction; 
whether it was accepted in aatlafaetton 
of the claim is a question of fact. — 
PKTerbON V. Fxaok. [1928] 3 D. L. R. 
132; 16 Saak. L. R. 493; [1923] 

I W. W. R. 1269.— CAN. 
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Vd. ZlL--Ooiitraot. Oates 880ft>^4117. 


8806. Add, AwnotatUm: — ^Refd. Allen v, Boyal 
Bank of Canada (1925), 41 T. L. B. 626. 

8818. Add, AnnotaHon : — ^Refd. Jones v, Warizu; 
& GiUow, [1926] A. C. 670. 

8817. Add, Annotation: — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 

3818. Add. Annotation: — Ck>nsd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 626. 

8838. Add. Annotation : — Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 

3864. Add. Annotation : — Refd. Re Houlder, [1029] 
1 Ch. 206. 

8874. Add, Annotations : — Refd. Abram S.S. Co. 
V. Westville Shipping Co., [1023] A. C. 773. 
Mentd. Wilkins v. Carlton Shoe Co. ^930), 
94 J. P. 207. 

3880. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1028] 1 K. B. 307. 

3905. Add. AnnotaHons : — Apld. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 662. Refd. 
Albemarle Supply Co. v. Hind, [1928] 1 K. B. 
307. 

3900. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

8930. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

3949a. .] — Where a creditor appro- 

priates his debtor’s pa 3 anentB in his books 
without communicating the appropriation to 
the debtor, the creditor is not bound by the 
^propriation. — London & Wbstminsteb 
Bank v. Button (1907), 51 Sol. Jo. 406. 

3961. Add. Annotation .*-<-Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 


3977. Add. Annotations : — ^Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307 ; Near Kast 
Beliefs. King, Chasseur & Co., [1030] 2 K. B. 
40. 

3990. Add. Aniwiation : — ‘Refd. Albemarle Supply 
Co. r. Hind. [1928] 1 K. B. 307. 

3997. Add. Annotation: — ^Mentd. Donnerley v. 
Prestwick U. D. C. (1929), 46 T. L. B. 669. 

4000. Add. Annotation Be Wait, [1927] 1 

Ch. 606. 

4009. Add. Annotation : — Refd. Houghton v. Not- 
hard, Lowe & WUls (1927), 44 T. L. B. 76. 

I 4010. Add. Annoialiotis : — Mentd, Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 448 ; 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1920] 1 K. B. 40. 

4017. Add. Annotation : — Refd. Smith v. Wood, 
[1929] 1 Ch. 14. 

4050. Add. Annotations: — Mentd. S.S. Australia 
V. S.S. Nautilus, [1027] A. O. 146; S.S. 
Hontestroom v. S.S. Sagaporack, S.S. Honte- 
stroom V. S.S. Durham Castle, [1927] A. C. 37. 

4059a. .] — FmoNKY v. Firbbok Main Col- 

iJERiBB, Ltd., [1926] 2 K. B. 218 ; 95 
L. J. K. B. 689 ; 134 L. T. 746 ; 19 B. W. 
C. C. 33, C. A. 

4073. Add. Annotation : — ^Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

4077. Add. Annotation : — Refd. Saunders v. 
Young’s Brewery (1926), 42 T. L. B. 136. 

4087. Add. Annotations : — Mentd. Perrin v. Dickson 
(1929), 45 T. L. R. 621; Ix-eming v. Jon<*s, 
[1030] 1 K. B. 270. 

4117. Add. Annotations : — Mentd. Jones (Hollo- 
way) V. Woodhouse, [1923] 2 K. B. 1)7; 


PART Vin. SBOT. 8, SUB-SECT. 5.— K 
•r. Aareement by ereditore to %oork 
mint — ■CoTulUional on mine provtng 
valuable — Mxrie valueleet — Fonnalion of 
company by creditors — Whether con- 
elusive as to accord <!t sati^aclion .] — 
Whitla V. Phaib (1898), 12 Man. L. II. 
122.— CAN. 


PART Vlll. SECT. 8, SUB-SECT. 7.— A. 

3871 1. By debtor — How far creditor 
bound by debtor's approptdation .] — A 
creditor cannot appropriate in oppoui- 
tion to his debtor’s expressed intention. 
— Dashaaatui Qbobe V. Khokdkah 
Abdul Haknab (1927). I. L. R. 56 
Olio. 624.— XND. 


8876 I. .] — A debt owlns from 

a creditor to his debtor cannot be 
ooaoidered as a payment by debtor 
until he consents to the creditor re- 
taining it Sc applying it on his indebted- 
ness. — ^Matthbwson V. Tbompsok. 
[1925] 2 D. L. R. 1211. (19251 2 

W. W. R. 161 ; 19 Sask. L. R. 420.— 
CAN. 

8876 il. person who pays 

money has a right to apply that pay- 
ment to any of the debts which he 
owes. — ^Albbbt v. Storet. [1925] 4 
D. L. R. 374.— CAN. 


3S84 III. Where a debtor, 

who owes more than one debt to the 
same creditor, makee a payment with- 
out appropriating it towards the dls- 
charge of any paixicnlar debt, the right 
of the creditor to appropriate we 
amount paid towards any of the debts 
due to liim oontinnes up to the time 
when he applies the payment towards 
the discharge of a particular debt. — 
MANisrrr V. Jameson (1925), I. L. R. 
5 Pat. 326.— IND. 

8884 Iv. .1— Where a 

debtor owes several debts to one person 
Sc makes a pairment to htm, but has 
not taken advantage of the privilege 


conferred upon him by Indian Contract 
Act, 8. 59, the creditor is at lltiorty to 
apply tlio pa 3 rmont in liquidation of 
any lawful debt actually due & pay- 
able to him from debtor. — U klu Mal 
0 . Ahmad (1925), I. h. R. 7 Lab. 17.— 
INO. 

8884 V. .1 — Fraser v. 

Locie (1863), 10 Or. 207.— CAN. 

8884 vl. .) — Dasrarathi 

Ohose V. BIiiondkar Ardul Hannan 
(1927), I. L. R. 65 Oaks. 624.— IND. 

PART VIII. SECT. 8, SUB-SECT. 7.— C. 

8918 I. Mortgage debt— Or 

simple contract debt. h- A mtgee., in 
receipt of the rents Sc profits of the 
mortgaged premisee, sold goods to the 
mtgor., Sc the latter assented to the 
receipts being applied first in payment 
of the aoconnt for goods sold : — Held : 
an incumbrancer, whose rights accrued 
after the settlement, was not entitled 
to take tlie position that the rents Sc 

S " ■ I necessarily Sc irrevocably re- 
thc mtgo. as they wore received. 
—Mitchell v. Sattxib (1901), 21 
C. L. T. 224 ; 1 O. L. R. 458.— CAN. 

8913 II. .J—Iie 

Brown (a Bankrupt) (1851), 2 Gr. 
111.— CAN. 

n i. Running account.] — Petrie 

(L.), Ltd. V. Frizzle, [1925] 4 D. L. R. 
845 ; cm oimc^, [19281 8 D. L. R. 419 ; 
[19261 1 W^W. R. 905.— CAN. 

8034 i. Earlier deU.l— Under 

an agreement whereby clefts, undertook 
to pay tbxongb a co-operative as<won. 
for goods supplied up to a certain 
amoont by pltf. to the assocn. : — 
Held: money paid to pltt by the 
assocn. aftey the execution of the agree- 
ment CMiuld not be appropriated to a 
debt owing to pltf. under a former 
agreement of the same kind. — Cod- 
vills Co., Ltd. v. Goddard, [1926] 
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J — McGregor v. 


1 W. W. R. 002 ; 22 Alta. L. R. 41.— 
CAN. 

893411. — Arrem s of salary — 

Unless appropriation by debtor to current 
satary.y—lU Looan (H. J.) Uo. jOnt.), 
[19261 2 L. L. R. 946 i 7 ( 5 . V. R. 326. 
—CAN. 

q i. - ^ 

Gauun (1848), 4 U. Cf. R. 878.— CA:4. 

s I. DisptUed debt.] — Semble : 

where a creditor Is owed more than one 
debt by the some debtor, but the 
amount of one of the debts is disputed, 
a payment made by the debtor gener- 
ally cannot be appropriated by the 
creditor to the disputed debt.— J oneu 

V. UZBLMAN, [19291 2 D. L. R. 464 ; 1 

W. W. 11. 143; 23 8. L. R. 854.— 
CAN. 

t i. — — .1 — Rosa V, PEBRAUxnr 

(1867), 18 Gr. 206.— CAN. 

PART VIII. SECT. 8. SUB-SECT. 7.— 
E. (a). 

8961 I. Statement of rule.] — Scott Sc 
Peden V. Elliott. [1926] 2 D. L. R. 
504 ; [10261 2 W. W. R. 154; 87 
B. C. R. 143.— CAN. 

8981 ii. .1 — The rule in ClayUm's 

Case is at best merely a presumption. — 
Canadian Bank op CTommerce v. 
Smith (1911), 17 W. L. It 136, 3 
Alta. L. R. 299.— CAN. 

8962 V. .] — Canadian 

Bank of CSommesde e. Smith (1911), 
17 W. L. R. 135 ; 8 Alta. L. R. 299.— 
CAN. 

8962 Vi. .] — Lake v. 

Crohrie (1911), 9 Nild. L. K. 490.— 
NFLD. 

PART VIII. SECT. 8. 8UBHBECT. 9.— 
A. (a). 

4028 tv. .J — Ontario Equn 

ABLE Law St Accident Iksuhani i 
Co. V. Baker, [19281 2 D. L. K. 9S9. 
[1926] 8. O. R. 297.— GAN. 




Cam 4117—4859. English and Empire Digest Supplement, 


Pr^er v. Blatspiel, Stamp & Heacock, [1924] 
1 K. B. 666; Tam v. Scanlan, Neilsen, 
Andersen v. Collins, Muller (London) v. 
Lethem, Muller v, T. R. Comrs. (1927), 44 
T. L. B. 63 ; Coolee, l.td. v. Wing, Heath & 
Co. (1930), 47 T. L. R. 78. 

4130. Add, Annotation: — Retd. Richmond v. 

SaviU, [1926] 2 K. B. 630. 

4182. Add, Annotation: — Mentd. Re Harrington 
Motor Co., Ex p, Chaplin, [1028] Gh. 106. 
4188. Add, Annotation: — Aa to (2) Gonsd. Smith 
V, Wood, [1929] 1 Oh. 14. 


4198. Add, Annotation: — Retd. Akt. Ocean v, 
Harding, [1928] 2 K, B. 371. 

4208. Add, AnnotcUion : — FoUd. Jenkins v, J enkins, 
[1928] 2 K. B, 601. 

4285. Add. Annotations: — Retd. Lawrence v. 
Hayes, [1927] 2 K. B. Ill ; Humphery v. 
Wilson (1929), 141 L. T. 469. 

4286. Add, Annoiationa : — Mentd. New York life 
Insce. V. Public Trustee (1924), 93 L. J. Ch. 
449; Republica de Guatem^ia v, Nunez, 
[1927] 1 K. B. 669 ; Royal lYust Co. v. A.-G. 
for Alberta (1929), 46 T. L. R. 25. 


Part IX. — Constructive Contracts, 


4825. Add, Annotation : — Mentd. Adams v, Morgan, 
[1928] 2 K. B. 234. 

4885. Add. Annotation : — Mentd. Adams v, Morgan, 
[1923] 2 K. B. 234. 

4840a. Double payment by bank to client's order.] 
— Pltfs., a London bank, on telegrai)hic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & did so Aitcrwards 
the Polish co., believing the su n paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instnictions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission Sc 
were never received. On discovering the 
facts pltfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact : — Held : (1 ) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pltfs. had been 
negligent as between themselves & defts. — 
Barclay & Co., I/td. v, Malcolm & Co. 
(1026), 133 L. T. 512 ; 41 T. L. R. 618 ; 
69 Sol. Jo. 676 I 

4368a. Payment of rates on tithe rentoharge by | 
occupier — Demand after Tithe Act, 1801 (c. 8) ' 
— ^At the date of the passing of the above Act 
rates upon a tithe rentcharge were due Sc in 
arrears, owing to the omission of the over- 
seers to demand payment thereof from the 


occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them. Sc were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The lajsdowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them : — Held : having regard to the 
Act of 1891, B. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment. Sc they were not entitled to deduct 
the amount so paid from their rent ; conse- 
quently the landowner was not entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him. — Re Tithe Acrr, 1891, Roberts v. 
Potts, Jones v. Cooke, [1894] 1 Q. B. 213 ; 
68 J. P. 333 ; 42 W. R. 294 ; 9 R. 230 ; 
sub nom, Jones v. Potts, Jones v, Cooke, 
63 L. J. Q. B. 381 ; 69 L. T. 849 ; 10 T. L. R. 
Ill, C. A. 

Annotation: — Distd. Lewis v. Hughes, [1916] 1 K. B. 831. 

4359. For ** Payment to clear off maritime 

lien — No request from mortgagees *’ i*cad 
** Payment to clear off maritime lien — No 
request from mortgagees." 

Add. Annotaiwna: — Refd. The St. George, 


PART VIII. SECT. 4, SUB-SECT. 6.— A. 

4184 II. .I—Moodie V. Mao- 

KRNZnis, [1925] 1 D L. R. 801.— CAN. 

PART VIII. SECT. 4. SUB-SECT. 7.~ 
A. (a). 

4200 ill. .] — Where several 

debtors ore bonnd Jointly, a reloabe 
given to one dlBOhorgos the othon>, 
nnless the creditor, when greeting the 
release, reserves his right against 
them : this mlo applies as much to 
a Judgment debt as to anj other 
obligation. — Castle v. Bilbkt (1921), 
60 0. L. R. 536.— CAN. 


PART Vlll. SECT. 4, SUB-SECT. 0. 

sr. On Bfcitniv for debt .] — The re- 
lease of a debt operates as a release of 
any seourlty held in respect of it.--- 
A.-a. V. Smith & France, [1986] 
N. Z. L. R. 217.— N.Z. 


PART IX. SECT. 1, BUB-SECT. 1.— A. 

4325 i. General rule .] — Wilson v. 
Mason, Lamb v. Wilson (1876), 38 
U. C. R. 14.— CAN. 


PART IX. SECT. 1. SUB-SECT. 1.— C. 

st. Payment to enable fulfllment of 
contraeiL ] — Where a timber contract 
contained the terms that Govt. & 
all other duos should be paid bv the 
oontraotor, & deft. oo. reserved the 
right to retain Govt, duos from the 
contractor until clearance had been 
furnished : — Held : money paid by 
deft. co. to furnish the olearanoe was 
paid on behalf of the oontraotor to fulfil 
his contract Sc was chargeable against 
him. — Keane v. Oanadian Pacific 
Rt. Co. (1984), 34 B. C. R. 127.--CAN. 


PART IX. SECT. 1. SUB-SECT. 1.— 
D. (a). 

4341 ill. .] — volunteer cannot 
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recover over the debt of another paid 
without request of such other Sc without 
any legal obligation on bis part. — 
Mabtbll V. Whittkm (1867), 5 Nfld. 
L. R. 200.— NFLD. 


4341 Iv. .] — The pnnciple that 

a payment made by one person for 
tbe t>eneflt of another cannot be 
recovered from the latter, no matter 
how clearly be has benefited there- 
from, if he had not expressly or 
impliedly requested tbe making of it 
or has not elected to adopt its benefit ; 
& that the mere fact that he accepted 
the benefit of that which he had no 


...jught 

amounts paid for freight Sc for the 
feeding in transit of oarae shipped by 
deft. — M cEissiok Alcorn. Magnus 
8c Co. V. Hall (Sask.).I1989] 1 D. L. R. 
48 ; 11988} 3 W. W. R. 509.— CAN. 



[1926J P. 217 ; The Goulandris, [1927] P. 182 ; 
The Stream [1927] P. 73. 

4860. For ** Premiums on husband*s life 

policy paid by wile— First life Interest under 
settlement of policies taken by wife ** read 
** Premiums on husband’s life-policies paid 
by wife — ^Flrst life Interest under settlement of 
policies taken by wife.** 

4872. Add, AnnoUUion : — ^Refd. Christoforides v. 
Terry, [1924] A. C. 666. 

4877a. Double payment by bankj — Babclay &, 
Co., Ltd. v. Mai.colm do., No. 4340a, 
ante, 

4870. Add. Annotation: — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 633. 

4882. Add. Annotation : — Consd. Spencer v. Ash- 
worth Partinirfcon, [1925] 1 K. B. 689. 

4885. Add. Annotation : — Refd. Liggett (Liver- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 

4390. Add. Annotation : — Consd. Smith, Hogg i>. 
Bamberger, [1929] 1 K. B. 150. 

4410. Add. Annotation : — Aa to (2) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
L. T. 633. 

4418. Add. Annotation : — ^Dbtd. Lowther v. Clif- 
ford (1926), 95 L. J. K. B. 676. 

4429. Add. Annotation: — Aa to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
I.. T. 633. 

4436. Add. Annolaliona : — Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Comrs. v, 
Chekiang (Owners), [1920] A. C. 037. 

4487. Add. Annotation : — Overd. Spencer v. Ash- 
worth Partington, [1925] I K. B. 689. 

4438. After this case add “ Soe^ further ^ Companies, 
Vol. IX., pp. 328-331.” 

4478. Add. Annotations : — Refd. Tie Mason (1928), 
97 Ij. J. Ch. 321 ; Marconi’s Wireless Tele- 
graph Co. r. NoMiuan, [1930] 2 K. B. 292. 

4487. Add. Annotationa : — Refd. Holt v. Markham, 
[1923] 1 K. B. 604 ; Caniiare San Kocco S. A. 
V. Clyde Shipbuilding & Engineering Co., 
[1924] A. C. 226; Bowling v. Cox, [1 926] 
A. C. 761 ; Anchor Donaldson v. Crossland, 
[1929] A. O. 297 ; Marconi’s Wireleas I’cle- 
graph Co. v. Newman, [1930] 2 K. B. 292. 
Mentd. Boston Corpn. v. Fenwick (1023), 129 
L. T. 706. 

4523. Add. Annotation : — Dtstd. Jones v. Waring 
& Gillow, [1926] A. C. 070. 


VoL XlL->-Coiitract. Cases 4859—4568. 

4634* Add. AnnotcUiona : — Apld. Holt v. Markham, 
[1023] 1 K. B. 604. Refd. .lonos v. Waring 
& Gillow, [1926] A. 0. 070; British & North 
European Bank v. Zalzsboin, [1927] 2 K. B. 
92. 

4634a. .] — ^By certain military regula- 

tions officers m the Boyal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according to circumstwoes. If 
their names were on a certain list, oalled the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft, was a domobiliBed 
officer of the Boyal Air Force. Pltfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft, was on the Emergency List, but also 
in forgetfulness of the regulation which 
provided that the gratuities of officers on the 
Emergency List should be paid at the lower 
rate, A not appreciating the materiality of 
an officer being on that list, paid deft, his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwords, k, before 
notice of the mistake, deft, spent the money. 
In an action to recover back the exco.S8 pav- 
ment as money paid under a mistake of fact ; 
— Held : pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment ; tliat 
as deft, had been led by plfts.’ conduct to 
believe that he might treat the money as hi« 
own, & in that belief had altered iiis position 
by spending it, pltfs. were estopped from 
alleging that it was jiaid under a mistake. — 
Holt v. Maiikiiam, [1923] 1 K. B. 504 ; 92 
L. J. K. B. 400 ; 128 L. T. 719 ; 67 HoL Jo. 
314. C. A. 

AnnoUiitonH: Consd. .Tone i*. Warli.yr & Qlllovr, [1020] 
A. 0. (570. Betd. UrltlHh Nc North European llank u. 
/.ulzstcin, 11 0271 2 K. 15. 02 ; Iteckitt r. liarnett. Pern* 
broke & Sluter (1027), 41 T. L. It. 02; Homo 8c Colonial 
InHce. V. London (luarunteo 6c Accldont (Jo. (1028), 45 
T. Ij. It, 1 ^4 ; Marooul’H W lroh*n8 'J'elONrrai)h(\>. v. Newman, 
[lOJO] 2 K. li. 202. Mentd. (^rd. v. Cnl. [19231 2 K. H. 432. 

4542. Add. Annotations: — Gwerally^ Refd. Holt 
V. Markham, [1923] 1 K. B. 604; British 
American Continental Bank u. British Bank 
for Foreign Trade, [1926] 1 K. B. 328 ; Jones 
V. Waring & Gillow, [1920] A. C. 670. 

4563. Add. Annotation : — Consd. Jones v. Waring 
& Gillow, [1926] 2 K. B. 612. 


PART IX. SECT. 2. SUB -SECT. 1.— A. 

Effect of arranf/ement between 

eo-contractoTB .] — Where co-contractora 
arranKO between themselvee that one 
of them, although liable to their 
creditor, ia not to be called upon by 
the others to pay ttny portion of the 
debt, no action lies against him for 
contribution with respect to payments 
made by one of sold others to 
the creditor. — S ta^insucioii v. Fisnsn 
(Alta,), [19281 3 D. L. R. 136 ; [1928] 
2 W. W. R. 205.--CAN. 

PART IX. SECT. 3, SUB-SECT. 1. 

m i. .1 — BAB>mART V. Robkbt* 

SON (1842), 6 O. S. 542.— CAN. 

PART IX. SECT. 8. SUB-SECT. 2.— A. 

sw. Company municipality .] — 
A suit by a co. for the recovery of a 
sum wrongfully collected by a munid- 
paUty under Madras Municipalities 
Act, V. of 1920, 8. 92, la essentially an 
equitable action for *' money had 8c 
received " & not a suit for *' damages 8c 
compensation. ' ’ — Dindxoitl Municipai, 


I CouxciL V. Bombay Co. (1928), I. L. R. 
62 Mad. 207.— IND. 

PART IX. SECT. 3, SUB-SECT. 3. • C. 

4666 1. General rule.] — The corpn. by 
one resolution directed that $300 should 
bo granted to each councillor, deft, 
being one, to be by them expended on 
the roads ; Sc by another, that $1 00 
should bo placed to the ctedit »»f car)j 
councillor, to be expended by them on 
the roads & bridges In their respective 
divisions. This was in acseordanee 
with an establibhed nractict , by hich 
the coimcUlors superintended the laying 
out of moneys In their resneeilve 
divisions. Deft, granted several orders 
on the treasurer to dilTorent persons as 
for “ work done,” which wore paid, & 
it appeared that such work, though 
contracted f »r, bad not been pci formed. 
There -was no evidonoe, hoyve^er, of 
any fraud or collusion on deft.’s pe^t 
or of any gain to himself, except the 
usual charge to the corpn. of the com- 
mission on 8U(^ moneys as were 
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expended : — Ilelil : there could be no 
recovery on the common counts, 
for deft, had received no money. — 
Chatham Township Cobpv v. 
I10178T0N (1808), 27 U. C. R. 650.— 
CAN. 

PART IX. SECT. 8, SUB-SECT. 3. -D. 

sx. General rule.] — Deft, having sold 
a cargo & romltt<‘d the piotods to 
C. Sc S., on action was Iirougiit by pitfs. 
on the common counts as f<Ji money 
received to their use: — Held, after 
the sale deft, held the proceeds for 
the bonetit of pltfs., be in remitting 
them to C. & V. did HO in his oym 
wroncTi Si tbo vordlot for doft. Bnoiild. 
bo sot aside. — MoiiTus v. MoLbod 
(1874), 10 N. a. R. (I R. 8c C.) 71.— 
CAN. 


sy. Monty paid to ftnmut officer— 
Repremnlino value of teiaure <t fine - 
.Action by informer for 
Wmanre. OuftLBSS (1888), 21 N s it. 


232.— CAN. 
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4669a. Damageg reeovared by holder of bill of 
exchange against shei1fl->Bill held In trust 
lor platotJlf.l — ^Where the holder of a bill of 
exchange* wno held it in trost for pltf., sued 
the drawer* pending that suit* became 
bk^t., A his assignees afterwards brought an 
action against the drawer in bkpt.*8 name* 
in ^ which action* the sheriff haying been 
guilty of an escape on mesne process* the 
assignees recovered against the sheriff in 
an action for the escape* damages to the 
amoimt of the bill : pltf. might 

maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses. — 
Randoll V, Bell (1813)* 1 M. & S. 714 ; 
106 E. B. 266. 

Armotaiion Noale v. Reid (1823), 1 B. & O. C67. 

4678. Add» Annotation : — Refd. Toumier v. 
National Provincial dc Union Bank of Eng> 
land. [1924] 1 K. B. 461. 

4678a. Solicitor acting as banker — Cheque paid out 
of funds belonging to plaintiff — ^To party in- 
debted to plaintiff.] — Pltfs. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by P., two of the directors of pltfs. 
being P. &, deft. T. The latter was a member 
of the firm of T. & 0., who were the solrs. 
of ^Itfs. & also of P. Pltfs. had moneys 
standing to their credit in the books of T. 
& 0., & P. also had a running account with 
'P. & 0. During a period whm P. was in 
debt to pltfs. he drew lor his own purposes 
on the moneys standing to the credit of pltfs. 
in the bwks of T. & 0. At the time of these 
transactions deft. T. was not aware of P.’s 
indebtedness to pltfs., but the ct. found that 
deft. T. knew enough of P.’s methods to be 
ut on inquiry as to what P. was doing, 
ubsequently pltfs. brought the present action 
against T. in icspect of these moneys on the 
ground of conversion & for money had & 
received & for broach of duty & negligence 
as one of their directors & as their solr. 
Deft. T. pleaded acquiescence by pltfs. ; — 
J7 e/d .* deft. T. was liable in conversion, & 
even if there had been acquiescence he was 
liable for money had & received, & pltfs. 
were entitled to recover, — Fenton Textile 
Assocn., Ltd. v. Thomas (1929), 46 T. L. B. 
204, C. A. 

4588. Add* Annotations: — ^Refd. Underwood v. 
Bank of Liverpool & Martins* Same v. Bar- 
clays Bank* [1924] 1 K. B. 776; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 443 ; Lloyds Bank v. Chartered Bank of 
India, Australia & China, [1929] 1 K. B. 40; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[1930] 2 K. B. 292. 

4587. Add, Annotation : — ^Reld. Brocklebank v, 
B., [1925] 1 K. B. 62. 

4690a. To bank named by principal — 


Money returned by bank to agent] — Pltfs. 
in London sold to a New York co. a quantity 
of Bdgian francs to be delivered to defts. 
as the purchasers’ agents in Brussels on 
Dec. 81, at a price to be paid in doilais on the 
same day in New York* & the purchasers 
instructed defts. to pay the francs when 
received to the 0. Bank. On Dec. 30 bkpcy. 

N proceedings were commenced aga^t the 
purchasers in New York & a receiver was 
appointed* & on the same day the purchasers 
cabled to pltfs. not to pay the francs to defts.* 
as they* the purchasers, were unable to com> 
plete their contract. Before that cable 
arrived pltfs. had already paid the francs to 
defts.* & defts. had paid them to the 0. Bank. 
Pltfs. then requested the 0. Bank to return 
them* & the O. Bank returned them to defts.* 
with an explanation that they did so for the 
purpose of cancelling defts.’ payment to them, 
in these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pltfs., 
who brought an action to recover the francs 
as being money had & received by defts. to 
their use: — Held: (1) as at the time pltfs. 
paid the francs to defts. the purchasers 
had already repudiated their contract, al- 
though pltfs. did not know that fact & conse- 
quently had not accepted the repudiation, 
pltfs. were under no legal obligation to pay* 

A, having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
pltfs. to the some position as that which 
they occupied before defts phid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defts. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books ; (3) 
defts. were bound to repay it to pltfs. — 
British American Continental Bane v, 
British Bank for Foreign Trade, [1926] 
1 K. B. 328 ; 95 L. J. K. B. 326 ; 134 L. T. 
472 ; 42 T. L. R. 202, C. A. 

4591. Add, Annotation: — Refd. Re A Debtor* 
[1928] Oh. 199. 

4597. Add, Annotations : — ^Refd. Abram S.S. Co. 
V, WestvUle Shipping Co.* [1923] A. 0. 773 ; 
Howland v. Div^, [1923] 2 K. B. 600. 

4598. Add, Annotation : — Refd. Abram S.S. Co. v. 
Westville Shipping Co.* [1923] A. 0. 773. 

4628. Add, Annotation: — ^Dlstd. Hardie & Lane 
V. Chilton, [1928] 2 K. B. 306. 

4686. Add, Annotation: — Consd. Brocklebank v. 

B. , [1924] 1 K. B. 647. 


PART IX. SECT. 8, SUB-SECT. 8.-~H. 
4696 i. Ofneral rule .] — Be GiURKS & 

PART IX. SECT. 3, SUB-SECT. 4.— 
B. (a). 

•a. Money ^vnder decree-^ 
De^te un«»Mr#«l.]~Money TMovered 
^der a dwree oannot be recovered 
back in a fresh suit vrbile the decree 
wmalm In force: but if the decree 
reversed or eupereeded the 
money paid in roooverable. — Naqakna* 
«• 


PART IX. SECT. 8. SUB-6BCT. 4.— 
B. (h). 

m 1. .1 — RicsABse V, Tatiob 

jme). 88 N. S. R. (16 R. ft O.) 811.— 

PART OL SECT. 8, SUB-SECT. 4.— 
B. (0). 

4616 IL .}— Pltf.*e aoUon asalaet 

deft, wae dlemiwwd with ooete. Pltf. 
appeaded. After servioe of notice of 
appeal deft, threatened to distrain for 


the costs, ft pltr.’8 solr. paid the 
amount to deft.*s eolr. The appeal 
was allowed ft deft, ordered to pay the 
oosts of the action ft of the appeal. 
Neither deft, nor his solr. would refund 
the amount paid tor the oosts : — Held : 
the money could be recovered from 
deft, as money reoelved to pltf.’B use. — 
Bvbkb V . Bxattv ft Whits, [1928] 
I. R. 91.— IR. 


PART IX. SECT. 8. SUB-SECT. 4.— 
B. (i). 

•e. Exeesstve loUs far eleetrte 
Threat to 
Amdovxb 
(N. B.), [1939] 1 D. L. R. 34.— CAN. 


eu< off maopty.i — Lswis «. 
k Pkbth lauBC. L. GOHBS 
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4640. Add^ AnnoMiom : — Oonad. Brocklebank v, 
B., [1925] 1 E. B* 62* Rofd* Glamorgan 
County Council v. Glasbrook, [1924] 1 K. B. 
879* 

4644. Add, Annotaiions .*-~-Apld. Marshal Shipping 
Co. V. Board of Trade, [1923] 2 K. B. 343. 
Gonad. Brocklebank v. B., [1925] 1 K. B. 52. 
Raid. Glamorgan County Council v. Glas- 
brook, [1924] 1 E. B. 879. 

4649. After this case add Payment as con- 
dition of Ueenoe to sell ship to foreigner.] — 
8ee OONSnTiTTiONAL Law, pp, 280, 281, ante. 
Nos. 526a^26d, ante.” 

4660. Add, Annotation : — ^Refd. Catton v. Aahwell 
& Nesbit, [1928] Ch. 484. 

4661. Add, Annotation: — Mentd. Bwublica de 
Guatemala v, Nunez, [1927] 1 E. B. 669. 

4676a. ,1— -Pltf. cannot abandon his claim 

in tort & still pursue his claim for money had 
So received which depends upon the alleged 
tort. — Habdib So XjANE, Ltd. v. Chilteiin, 
[1928] 1 K. B. 663 ; 96 L. J. K. B. 1040 ; 
138 L. T. 14 ; 43 T. L. R. 709 ; 71 Sol. Jo. 
664, 0. A. 

4678. AM. Annotation : — Mentd. Ord v. Ord, 
[1923] 2 E. B. 482. 

4683. AM, Annotation : —Mentd. Re Letters 
Patent No. 139, 207, lie Carbonit Akt., 
[1924] 2 Ch. 63. 

4700. AM, Annotation Hefd. Woollaitv. Stanley 
(1928), 138 L. T. 620. 

4704. Add, Annotation : — ^Mentd. Preston Corpn. 
V. Pyke, [1929] 2 Ch. 338, 

4711. AM, Annotation : — Mentd. Ord. v. Ord, I 
[1923] 2 E. B. 432. 

4716. AM, Annotation : — Refd. London So Mont- { 
rose Shipbuilding So Repairing Co. v. Barclays i 
Bank (1926), 31 Com. Cas. 67. 

4725a. Conversion by creditor of bankrupt — 

Proceeds paid to defendant.] — A. after com- 
mitting an act of bkpey. in order to procure 
his discharge from an arrest at the suit of B. 
draws & indorses to B. a bill of exchange, 
which C. accepts in exj)ectution of receiving 
goods of A.’s into his hands. C. receives the 
goods, sells them. So pays the amount of the 
bill to B. ; the assignees of A. cannot maintain 


an action against B. for this money as money 
had So received to their use.— WArxi^a v, 
Drakbford (1816), 1 Stark. 481 ; 171 R. 
536. 

4742. AM, Annotation : — Consd. Jones v. Waring 
So Gillow, [1925] 2 E. B. 612. 

4761. AM, Annotaiiona : — Consd. Jones v. Waring 
So GiUow, [1925] 2 K. B. 612 ; Be Mason, 
[1029] 1 Ch. 1. 

4770a. .]— Preston v, Strutton (1702), 1 

Anat. 60; 146 H. R. 797. 

^ntuy/oMon Oonsd. Raw«oii v. Sainuoi (1811). Or. Sc Ph. 

161. 

4824. AM, Annotation: — Refd. British So North 
European Bonk v. Zolzstein, [1927] 2 K. B. 02. 

4853a. .] — The H. Co. entered into an ngioe- 

ment for reinsuring marine risks with the 
L. Co. Later, it was voluntarily wound up. 
Sc B., the liquidator, agreed the L. Co.’s 
claim for a largo sum, So paid dividends in 
respect of the claim. h\)llowing the practice 
of the co. B., DotwiUistanding the provisions 
of Stamp Act, 1801 (c. 39), So Marine Insur- 
ance Act, 1003 (c. 41), treated the agroemout 
So the claim under it as valid. After the 
dissolution of the li. Co. he was advised that 
he should have disallowed tho claim, So the 
dissolution was annulled, but an action to 
recover tlio money was dismissed, as no 
mistake of fact by B. was jjrovi'd. On a 
misfeasance suminunu by a crt^litor of ibt' co. : 
— Held: wJiere an agreement is wholly void, 
items alleged to bo due in respect of it are 
not a proper basis for an action on an acc'ount 
stated, & that a proof based on an account 
stated in such circumstances must be rejected. 
— lie IJoMK & Colonial JNsunaNOK Co., 
Ltd., [1930] 1 Ch. 102 ; eub norn. He IlojffBJ So 
C01.0NIAL Insurance Co., May v. Bauuant, 
99 L. J. Ch. 113; J42 L, T. 207; [1929] 
B. So C, R. 85. 

4859. AM. Annotation : — Refd. lie Home So 
Colonial Insurance Co., [J930J 1 Ch. 102. 

4868. AM. Annotations: — As to {!) Refd. Thomp- 
son V. British Medical Assocn. (New South 
Wales Branch), [1924] A. O. 764. (ienerally, 
Refd. Palmolive Co. (of England) v. Freed- 
man (1927). 44 T. L. R. 86. Mentd. He Home 
So Colonial Insurance Co., [1930] 1 Ch. 102. 


Part X. — Personal Contracts. 


4607. AM, Annotation : — Refd. Public Trustee v, 1 
Elder, [1926] Ch. 776, ) 


4908a. .] — The clement of personal confidence 

which renders a contract unassignable is not 


FART IX. SECT. 8. ItJB-BEOT. 4.— 

B. (h). 

4654 f. Cause of ad/Um hnoum to 
ddendatU.} — Bank or Montrbax. «. 
WBiBDBfT. 11917] 2 W. W. R. 615 ; 24 
B. O. R. 73. 81 ; 84 D. L. R. 26.— €AN. 

PART IX. SECT. 8. BUB-SECT. 4.— 

0 . 6 ). 

•f. Proceeds of $aJt of crop — Agree- 
meni for deUoery of jMrl of crops,}— 
Ducat «. Swbbnst (1839). S Ont. Dig. 
4259.— CAN. 

PART IX. SECT. 8, SUB-SECT. 4.— E. 

meoai — Purpose parUy 
futfiUed,y—lt A. glv€B to another as hie 
agent a cheque to make a purchaae 
forbidden by law. Sc the agent makes 
the pnrohase Sc indorses the cheque to 
the vendor, A. cannot recover from the 
agent an alleged balance unaooonnted 


for of the amount of the ohequo as 
money paid to the agent for A.*s use. 
While the money might have been 
recovered before the effecting of the 
illegal purpose, it cannot be recovered 
after. — L awson v. Fahlry, (1924] 

1 D. L. R. 279 ; 1 W. W. II. 243 ; 18 
Bask. L. R. 48.— CAN. 

PART IX. SECT. 4, SUB-SECT. 5.— 
B. (a). 

■m. Ccuual observation to third pariy 
— Ineuffieienl .\ — Otnma v. Funuaxl 
(1847), 8 U. 0. R. 323.— CAN. 

PART X. SECT. 1. 

sb. AdeertisiTW agreement.] — An | 
agreement whereby defts. granted to | 
J. S., carrying on business as J. S. ' 
Oo.. the ezoltiaive rights of screen 
advertlBlng, J. 8. CTo. to attend to all | 
matters conneeted with the obtaining i 
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of advertising contracts, which it 
took in Its own name : — IlrUi : not 
assignable. — ^S winson (John) Co., Ltd. 
V. Ortbtal Palace, Ltd., 11922] 
N. Z. L. R. 250 ; Gas. L. R. 69.~ N.Z. 

BO. Agreement for eaaement — Con- 
struction A: use of tranmav.] — Deft. 5c 
another in 1916 granted to H. a right 
to lay down a tramway through deft.'H 
land for tho purposes of removing 
S.'s timber. In 1019 B. assigned his 
rights under the agreement to pltf. 
The assignment was known to oeft., 
who raised no objection. Deft, in 
1022 put gaU‘s across the tramway, 
removed part of the tramline. Sc 
destroyed part of a trestle bridge;— 
Held : the grant or oontraot was not 
a personal one. So pltf. had an e<iuit- 
able Interest by assignment from b. 
in the eaaemient.---MAODONAi D v 
Peddle. [1928] N. Z. L. li. um.~ 
N.Z. 



Oases 4908ar-4008. English and Empire Digest Supplement. 


coniined to cases where the purchaser relies 
on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to liis requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Dofts. entered into a contract with H. to I 
Supply him with 10,000 tons of coal, the | 
delivery of which was to be extended over 
two years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals from 
defts.’ depots round the streets of a certain 
district & there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade : — Held : there 
was that degree of difference between H.’s 
& pltf.’s knowledge of the business, which, i 
.having regard to the nature of the business, 1 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable. — Cooper w. Mickle- 
field Coal & Lime Co., Ltd , Cooper v, 
Rayner (1912), 107 L. T. 467 j 66 Sol. Jo. 
706. 

4918 . Add. Annolatiwi ; — Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 261. 

4915 . Add. Anvoiation : — Refd. Messager v. British 
Broadcasting Co., [1027] 2 K. B. 643. 

4916 . Add. Annotation: — ^Refd. Messager v. British 
Broadcasting Co., [1027] 2 K. B. 643. 

4918 . Add. Annotation : - Refd. Express Dairy 
Co. V. Jackson (1920), 09 L. .1. K. B. 181. 


4921. Add. Annotation: — ^Dlstd. Graves v. Cohen 
(1929), 46 T. L. E. 121. 

4922a. Agreement as to right to perform play.] — 

By an a^eement pltf. grant to E. ** the sole 
& exclusive right of representing or perform- 
ing ” in certain areas a play, of the music of 
which pltf. was the composer : — Held : the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assi^ment to E. of rights which either 
he or his exors. could assign. — ^Messager v, 
British Broadcasting Co., Ltd., [1929] 
A. 0. 161 ; 98 L. J. K. B. 180 ; 140 L. T. 
227 ; 45 T. L. R. 60, H. L. 

4929a. Contract by jockey to ride horses.] — ^A con- 
tract by a jockey to ride the horses of an 
owner is dissolved by the death of either 
party. 

That it was a personal contract ... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & his ability in 
racing (Wright, J.). — Graves v. Cohen 
(1920), 46 T. L. K. 121. 

4931a. .] — Cooper v. Mioelbfield Coal & 

Lime Co., Ltd., Cooper v. Eaynbr, No. 
4908a, ante. 

4984. Add. Annotation: — Consd. Graves v. Cohen 
(1020), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stvbha v. Holywell 
Ry, Co.i per Wright, J.) 

4935. Add. Annotation : — Refd. Graves v. Cohen 
(1020), 46 T. L. R. 121. 

4936a. 8. P. Jackson v. Bridge (1702), 

Bep. 660 ; 88 E. B. 1680. 

Annotaluma : — ^Beld. Tabkor v. Shepherd (1801). 6 H. & N. 
575 ; Farrow v. WIbon (1869), L. K. 4 C. P. 744 ; Hlnkiua 
V. Alder (1906), 60 Sol. Jo. 258. 

4036b. — .] — Graves v. Cohen. No. 4929a, 

ante. 


Part XII. — Assignment of Contracts, 


4056. Add. Annotations : — Refd. Anderson v. 
Equitable Life Asscc. Soo. of the United 
States (1020), 134 L. T. 657 ; Bennett v. 
Whitehead, [1926] 2 K. B. 380. 

4957. Add. Annotation : — ^Refd. Public Trustee v. 
Elder, [1926] Ch. 776. 

4963. Add. Annotation : — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 


4985. Add. Citations : — 33 L. T. 760 ; sub nom. 
Re European Assurance Society Arbi- 
tration Acts, 1872, 1873 & 1875, Re Anglo- 
Australian & Universal Family Life 
Assurance Co., Harman’s Case, Pratt’s 
Case, 45 L. J. Ch. 332. 

4993. Add. Annotation : — ^Mentd. Backham v. 
Tabrum (1923), 129 L. T. 24. 


PART XII. SECT. 2, SUB-SECT. 1. 
4967 i. When implied .] — Morrison 
V. Gaus (1872), 1 N. B. R. (Pug.) 203.— 

CAN. 


PART XU. SECT. 2, SUB-SECT. 2.— 
A. (a). 

4958 m. A buslnesB 

was transferred to a now oo. Pltf. 
brought action for an unpaid balance 
against the old firm. Evidence showed 
that pltf. had disclosed no Intention 
to aooopt the new oo. as tho debtor : — 
Held : the old Arm were liable. — 
Simpson & Ors v. Codsins, [1823] 
I J). L. R. 106.— CAN. 


4958 iv. .] — SwiNSON 

(John) Co., Ltd. v. Cbtstal Palacr. 
Ltd., (19221 N. Z. L. H. 250; Oas. 
L. R» 69.” — N.Z. 


4958 V. .3— McCullt v. 


Maritimb United Farmers' Go-opera- 
tive, Carter r. Maritime United 
Farmers’ CX>-opbiutivb (N. B.), [19261 
4 n. L. R. 727.— CAN. 

PART XII. SECT. 2, SUB-SECT. 2.— 
A. (b) i. 

4967 i. Clear proof of intmiion re- 
mired — Onue on party aUrging nova- 
tion .] — Crattrorne V. Jenkins, [1926J 
N. Z. L. R. 858.— N.Z. 


PART XII. SECT. 2, SUB-SECT. 2.— B. 

4999 Iv. .J — McCannell r. 

Tyreman, [1925] 1 D. L. R. 911.— 
CAN. 

■d. Whai eonetituUa — IhU of ex- 
change of new firm taken <n payment — 
Bill dishonoured.)— Pltf. oo., a orodltor 
of a firm, bad no notice of dis- 
solution of the partnership between the 
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partners, C. & S., until Feb. 7, when H.. 
pltts.’ manager, was told of it. H. 
took an aoceptanoe of S. for the amount 
due to pltf s. down to Feb. 1. dating It 
as of Feb. 7, rooeiptod the bill 8c oon- 
tinuod to suppljr TOOds to S. down to 
Mar. 4 when the business was closed. 
On Mar. 10 the draft taken by H. was 
dishonoured, 8c on Mar. 31, the whole 
dealing was dosed by H. taking a 
demand note from S. for the whole 
amount then due to pltf. co . : — Held : 
G. was not released from his Liability 
to pltfs. until after notice of dissolution 
given by S. on Feb. 7. There was no 
novation 8c pltfs. were entitled to re- 
cover from the members of the firm 
their account down to the date of 
notloe. — Hantbpobt Fruit Co., Ltd. 
V. COUIWKLL, [1923] 4 D. L. R. 65; 56 
N. S. R. 222.— CAN. 
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Part XIII. — Interpretation of Contracts. 


5081. Add, Annotations: — ^Refd. Larrinaga v. Soc. 
Franco Americaine Dos Phosphatoa Do 
Medulla (1928), 92 L. J. K. B. 45o; Cohen v. 
Sellar, [1926] 1 K. B. 536 ; First Itussian 
Insce. V, London & Lancashire Insce., [10281 
Ch. 922 ; The Penelope, [1928] P. 130; 
Hyman v. Hyman, Hughes v. Hughes, [1929] 
P. 1 ; May v. May, [1929] 2 K. B. 386. 
Mentd. Lever Bros., Ltd. v. Bell (1930). 47 
T. L. K. 47. 

5082. Add, Annotaiiona : — Refd. Tournier v. 

National Provincial &. Union Bank of 
England, [1924] 1 K. B. 461 ; Livock r. Pear- 
son (1928), 33 Com. Cas. 188. 

5088. Add, Annotations : — Refd. Sack v, Jones, 
[1925] Ch. 236 ; O’Codar v. Slough Trading 
Co., [1927] 2 K. B. 123 ; Aldridge v. Wright, j 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138. ' 

5040. Add. Annotation : — ^Mentd. Macmillan v. I 

Cooper (1923), 93 L. J. P. 0. 113. I 

5041. Add. Annotation: — ^Mentd. Hyman v. Hy- 
man, Hughes V. Hughes, [1929] P, 1. j 

5041a. .] — Defis., manufacturers, sold goods 

to pltfs., retailers, upon condition thal pltfs. | 
should not resell the goods to the public at I 
less than a specified price. After business I 
had been carried on upon this condition for 
throe years defts., without giving pllfs. i 
notice of tlicir intention to cliange their 
method of business, began to sell goods 
direct to the public without the intervention 
of middlemen, at a price very much lower ' 
than that which pllfs. were obligi'd to charge 
under their contract with d€*fta., as a result 
pltfs. were left ivith goods winch they had I 
bought from defts. He had in stock, A could not 
(I Impose of the goods excejd at a loss. They 
claimed damages on the ground that a tt*rm ' 
must bo implied in the contract that defts. 
would not themselves sell the goods to the 
public at a price below that which pltfs. wen* 
bound by the contract to charge, or at least 
that before beginning to sell goods to the , 
public they would give jiltfs. sufTicicnt notice 
to enable them to dispose of their stock of 
goods at a profit : — Held : no such term as 
pltfs. required could be implied in tbe con- ' 


113 ; Kclantan Government v. Duff Develop- 
ment Co., [1923] A. 0. 395 ; Larrinaga v. Soc. 
Franco Americaine Des Phosphates Do 
Medulla (1923), 92 L. J. K. B. 455 ; Trans- 
oceaniea Hoc. Italiana Di Navigazione t;, 
Shipton, [1923] 1 K. B. 31 ; United SUtos 
Shipping Board v. Diirroll, [1923] 2 K. B. 739 ; 
Tournier v. Natiomil Provincial & Union Bank 
of England, [1924] I K. B. 461 ; lleiitaU, Hors- 
ley <te Baldrv v. Vicarv (1930), 47 L. It. 99. 
As to (2) Refd. 72c Windsor Steam Coal Co. 
(1901), Ltd. (1928), 140 L. T. 80. 

5045. Add. Annotations : — Consd. United States 
Shipping Board v. Durroll, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundland Develop- 
ment Co. V. PaciOc Steam Navigation Go., 
[1024] A O. 406; Cohen v. Sellar, [1926] 
1 K. B. 636. 

5048. Add. Annotations : — Consd. Oockburn v. 
Smith (1923), 40 T. L. B. 113; Kelanian 
Government v. Duff Development Co., 
[1923] A. 0. 396 ; Forbes, Abbott Sc Lennard 
V. G. W. lly. (1927), 138 L. T. 286. Apld. 
Silverman v. Imperial Ixindon Hotels (1927), 
137 L. T. 57 ; Wallems Uedenj A./S. v. Muller, 
BaUvia, [1927] 2 K. B. 99; G. W. Ry. v. 
Durnford (1928), 139 L. T. 145; IJvock r. 
Peaison (192S), 3.1 ('oin. Viis. 188 ; G. W. Ky. 
V. MonmouthshiK* (’ounty C’oimeil (1929), 
93 J. P. 142. Refd. Ijarrmagfi v. Hoc. Fiarico 
Aiiieiicaine l)r‘s Phosjihates Do Medulla 
(1923)> 92 L. .1. K. B. 455; Uraled Slates 
Shipping Uoaiil v. Durrell, (1923 1 2 K. IL 739 ; 
Bnlish I*(lieleum ^'o. c. V.-(». for Coylou, 

( 1926] 117; Hrowrimg e. (Vuinliri Valley 

Collieries, [1926| 1 K. H. 522 ; United Slates 
Shipping Board v. SI nek, 11926] A. (\ 545 ; 
Mai be v. Georgi' I'ldwardes (Daly’s Theatre) 
(1927^ 13 T. Ji. H. 460 ; Gaze v. Port» Talbot 
Corpti. (1929), 93 J. P. 89; Bentall, Horsley 
Ai Baldly c. Vicar y (1930), 47 T. h. Jl. 99. 
Mentd. The Ernpress, 11923] P. 06; Great 
Tjakes S.S. Co. v. Majile l^eaf Milling Co. 
(1924), 41 T. L. It. 21 ; The Grit. [1024] P. 
240; Great Western Railway t’. Monmouth- 
shire (Jt»unty Council (1029), 94 J. P. 6. 

. Add. Annotalion : - As to (1) Retd. Fowler 
V. Commercial Timber Co., [1930] 2 K. B. 1. 


Brothers (1928), | 5052 . Add. Annofafiona ; —Refd. Livock v. Pearson 
33 Com. Cas. 188. J (1928), 33 Com. Cos. 188; Fowler v. Com- 

5042. Add. Annotations: — As fo(l) Apld. Livock 1 meicial Timber Co., [1930] 2 K. B. 1. 

V. Pearson (1928), 33 Com. Cas. 188 ; Gaze , Mentd. Thomas v. Todd, [1926] 2 K. B. 511 ; 

V. Port Talbot Corpn. (1920), 93 J. P. 89. 1 lie Gramoplione Records, Lid. (1930), 69 

Refd. Oockburn v. Smith (1923), 40 T. L. It. 1 L. Jo. 201. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
B. 

5034 ii. .] — In construing a oon- 

tract, a term or condition not expressly 
stated may, in certain drouinstanoes, 
bo implied by the ct.. If It Is clear, from 
the nature of the tremsaoUon, that the 
contracting parties must have intended 
such a terra or condition to bo a peurt 
of the agreement between them The 
Implication is founded upon the pre- 
sumed intention of the parties & upon 
reason. — Pionker Baxk v. Canadiav 
Bank of Commkrob (1916), 9 O. W. N. 
W ; 34 O. L. R. 631.— GAN. 

PART XIII. SECT. 2, SUB-SECT. l.—C. 

5048 U. .P-Whlle the ct. must 


not by implication actually make a 
contract for the parties, yot It may hold 
that on a reasonable considoration of 
the terms of the contract there is 
necessarily implied an obligation for 
the purpose of giving elhcocy to the 
transoouon tc preventing such a 1 
failure of considoration as cannot 
havo been within the ooutemplation I 
of either side, — GoNNona v. 

OUEOOR. [19241 2 D. E. K- 
W. W. R. 294 ; 20 Alta. L. R 
CAN. 

5048 ill. .1 — A term or tonditlon 

may be implied by tbe ct., if it is clear, 
on a reasonable A business like con* 
slderation of all the terms of tho con- 
tract, that the parties must have 

605 


intended surh a t< rin or 

WKLUi V. llLAIN, in>27J 


687 . 11027] 1 W W. 

Wask. L. It. Vn —CAN. 


condition 
I J) L 


:. J2i. 


5048 IV. -- f4/itl/nr ptrujd of 
aatticu xru lulled 1 A ( on tract of agency 
coutaiuod no ovpriHH stipulation as to 
tbi ti'rni of the agency : — U eld : it 
Has not ueocssary, in order to give 
l*usine88 elliolenyr to the oontraet or 
to carry into effect the Intention of 
the parties, to imply a term that the 
ooutrait could bo terminated oidv on 
reasonable notice. Sc such a term < oiild 
not therefore bo Implied - I'oiivai* 
V. Ginao.s, [19241 4 D. L. U "iJ Oo 
O. L. R. 424.— CAN. 



OUM 6064— 81S8. EkCHJSH Alts EuPIBB DioBST SSPFI.BHENT. 


6064. Add. CUaiion .—16 Asp. H. L. C. 644. 

Add. AnnoUcUone : — ^Apld. Gaze v. Port Tal- 
bot Oorpn. (1020), 03 J. P. 80. Reid. 
Bentallp Horsley & Baldry v. Vicary (1030), 
47 T, L. R. 00. 

5056. Add. Annoiationa Retd. Willis v. WiUis, 
(1027). 06 h. J. P. 177; First Russian Insce. 

V. London & Lancashire Insoe., [1028] Oh. 022 ; 
The Penelope, [1028] P. 180 ; Hyman v. 
Hyman, Hughes v, Hughes, [1020] P. 1 ; 
May V. May, [1020] 2 K. B. 386. 

5059. Add, Annotation: — ^Apld. Kelantan Govern- 
ment V. Duff Development Oo., [1023] 
A. O. 306. 

5060. Add. Annotation : — Consd. A.-G. v. G. S. & 

W. Ry. of Ireland, [1026] A. C. 764. 

6066a. Term customary during war.] — The ct. 
found that since the outbreak of war in 1014 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as follows : Should 
shipment be prevented by force majeure 
such as prohibition of expoit, blockade, war, 
or any consequence of warlike operations, 
this contract or the then unfulmled part 
thereof to be cancelled without claim.** The 
ct., therefore, rectified certain bought & 
sold notes by the addition of this clause on 
the ground that the parties must be taken 
to hs^vG contracted on this basis. — Carahan 
Rowley & May v. ApERaniB (1923), 40 
T. L. R. 124. 

5072. Add. Annoialion : — Mentd. Captain J. A 
Oates Tug & Wharfage Go. v, Franklin Insce., 
[1927] A. 0. 608. 

5078. Add. Annotation : — ^Refd. Einar Bugge v. 
Bowater (1926), 31 Com. Oas. 1. 

5085. Add, Annotaiiona : — Refd. Boome v. Wicker> 
[1027] 1 Oh. 667 ; Paroy v. Cooper, [1927] 2 
K. B. 384 ; Livock v. Pearson (19281, 33 Com. 
Oas. 188. 

5086. Add. Annotaiiona : — Apld. Boome v. Wicker, 
"1927] 1 Oh. 667. Refd. Parey v. Cooper, 

1927] 2 K. B. 384 ; Livock v. Pearson (1928), 
13 Com. Oas. 188. 

5087. Add, Annotation : — Refd. Martin v. Stout, 
[1926] A. 0. 369. 

5088. Add. Annotation : — to (2) Refd. Pranco- 
Britislx Ship Store Oo. v. Oompagnie des 
Chargeurs hYancalso (1926), 42 T. L. R. 736. 

6102. Add. Annoiationa : — Consd. First Russian 
Insce. V. Ix>ndon & Lancashire Insce., [1928] 
Oh. 922 ; The Penelope, [1928] P. 180. Refd. 
Larrinaga v. Soc. Franco Ameiicaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
466; Kursell v. Timber Operators A Con- 
tractors (1926), 96 L. J. E. B. 669 ; Be Wait, 


[1926] Oh. 962 ; May v. May, [1929] 2 K. B. 
886. 

5108. Add, Annotation : — ^Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
MeduUa (1923), 92 L. J. E. B. 466. 

5104. Add. Annotation Expld. Be Wait, [1927] 
1 Oh. 606. 

5107. Add, Annotation : — Refd. The Penelope, 
[1928] P. 180. 

6118. Add. Annotaiiona : — Consd. Marbd v. George 
Bdwardes (Daly*s Theatre) (1927), 96 L. J. 
E. B. 980. Overd. Herbeit Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. 0. 209. 

5117. Add. Annotation : — ^Refd. Sweet v, Williams 
(1922), 128 L.T 379. 

5119. Add. Annotation: — ^Refd. Brown v. Dagen- 
ham U. 0., [1029] 1 E. B. 737. 

5120. Add. Annotation : — Consd. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
E. B. 980. 

5121. Add. Annotations : — Consd. Marb4t;. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
E. B. 080 ; Herbert Clayton & Jack Waller, 
Ltd. V. Oliver, [1930] A. 0. 209. 

5122a. Actor.] — Applte., theatrical producers, 
agreed to engage rcsp., an American actor, 
to play one of the three leading comedy parts 
in a musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £66 per week, & the contract 
contained a provision prohibiting resp. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applte. Rcsp. objected that the part 
assigned to him was not one of the three lead- 
ing comedy parte &, on the refusal of applts. 
to recast him, declined to appear in the play 
& sued applts. for damages for breach of 
contract. At the trial of the action before 
a judge & jury the jury found for resp. for 
£1,000 damages for loss of publicity & for 
three weeks’ salary, & judgment was entered 
accordingly. The Ct. of Appeal affirmed the 
verdict & judgment except as to the salary : — 
Held: (1) upon the construction of the con- 
tract, it bound applts. to give resp. an oppor- 
tunity of appearing in public in a part 
answering the stipulated description ; (2) it 
was competent to the jury, havi^ regard to 
the character pf the contract, to give damages 
to resp. for loss of publicity. — Herbert 
Clayton & Jack Waller, Ltd. v. Oliver, 
[1930] A. O. 209 ; 99 L. J. E. B. 166 ; 142 
L. T. 686 ; 46 T. L. R. 230 ; 74 Sol. Jo. 187, 
H. L. 

5123. Add. Annotation : — ^Refd. Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


PART XIII. SECT. 2. SUB-SECT. 1.- 
G. (•). 


AJlUt V* JXU&Uti 

(1910), 45 O. L. R. 576 ; 48 D. L. R. 
579 ; 16 O. W. N. 253.--CAN. 

*1. S. P. Bbrunbb Graimliphonib Co., 
Ltd. 1). N. H. Phinnbt & Go., Ltd. 
(1921), .54 N. S. R. 995 ; 57 D. L. R. 
506.--CAN. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (a) i. 

m. Lease of tobacco stall loith eledrio 
ligM eosmeded — Implxed promise to 
conttnve WMiv.l— ritf. took a lease 
from deft, of a tobacco stall In the 


oitr. At the time the lease was 
granted, the stall was supplied with 
eleotiio light, connected with the city 
olootrlcity 8iU)ply through portion of 
the premlaea retained by deft. For 
some time after the lease, pltf. used the 
electriolty to light the stall for business 
purposes. The lease was silent as to 
the sroply of eleotrlolty. Deft, later 
out off the supply. He then brought 
an action for damages, ft in his cl a i m 
alleged a promise by deft, not to 
Interfere with the supply of electricity 
nor to prevent the continuance of each 
supply : — Hdd : there was an Implied 

g ronuse by deft, tn the terms sued upon 
7 pltf.— JKNKnm V. LSVXN80M <192^, 
29 S. R. N. 8. W. 151 ; 46 N. a W. 
W. N. S8.— Aua 
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PART XIII. SECT. 2, BUB-SECT. 1.— 
H. (a) ill. 

an. Commission payable out of 
purchase-money.] — Pltf., an agent, 
made a speoud contract with deft, 
whereby he was to obtain a portion 
of the purchase price : — Held : la the 
absence of express provision, there 
was no obligation on deft, to keep the 
oontiact at sale alive in order that pltf. 
might obtain his oommiasion, ft as>on 
the oanoeUation of the contract of 
sale pltf. *8 right was determined. — 
Gowan «. Bowxbk, £1924] App. D. 
560.— A AF. 

St. Agreement to sett A duare 4is pro- 
ceeds of sale of poods— Obltoolion lo 
-Look o. Pusdon (1850), 7 
N. B. All.) 83.— CAN. 



Vol. XH-^Ooninust Cases 6186~^168a. 


5126. Add, AnaiwUdiiyna : — ^Refd. Sweet v, Willlamt 
(1922), 178 L. T. 379 ; Be Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

5182. Add, AnnoUUiona : — Consd. Browning v. 
Onimlin Valley Collieries, (1926] 1 K. B. 522 ; 
Saoab V. Kidehaloh (U.) & Son, Ltd., 
[1930] 2 Oh. 117. 

5152. Add, Annotation : — Reid. Grediton Gas Go. 
V. Grediton XT. G., [1928] Gh. 447. 

5161. Add, Annotation : — Consd. Bentall, Horsley 
& Baldry v, Vicary ( 1930), 47 T. L. R. 99. 

5167. Add, Annotation t — Consd. Gohen v. Sellar, 
[1926] 1 K, B. 636. 

After this case add “ SeCt further ^ Gifts, 
Vol. XXV., p. 626.” 

5166. Add, Annotation : — Apld. London & South 
American Investment Trust v. British 
Tobacco Go. (Australia), [1927] 1 Gh. 107. 


SUB’SBOT. 3. — IMPUBD WARRANTIES (Vol. XII., 
p. 628). 

Add the following case : — 

5168a. Of fitness — Turkish baths.] — Lefts, wore 
the owners of Turkish baths, A customers 
who ceune late at night were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. & his brother slept one night 
at the baths, & when they woke up they 
found that they had been bitten badly by 
insects, proved afterwards to be bugs: — 
Held : there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
premises. — Silverman v. Imperial London 
Hotels, Ltd. (1927), 137 L. T. 67 j 43 
T. L. B. 260. 

5168b. Gridiron berth.] — E astern. Marvin 

(1930), 74 Sol. Jo. 122. 

For the cross-reforonco “ Of fitness — Sale 
of animals.] — See, generally. Animals, Vol. 

1., pp. 260 ct aeq," read “ Sale of 

animals.] — See, generally, Animam, Vol. I., 
pp. 260 et 8cq." 


PART XIII. SECT. 2. SUB-SECT. 1.— 
H. (b). 

6183 1. Agreement Axing price ».\ — 
The military authorities accepted a 
tender from pltf, whereby he agreed 
to supply ut prices spedfled so much 
of the Roods mentioned therein as the 
officer in charge might require during 
the period mentioned In the tender : — 
Held: pltfs.’ tender amounted merely 
to an offer to supply the goods 


mentioned at the prices speolflod. 8c the 
military authorities wore not bound by 
their aocentanco of the tender to 
purchase all or auy of the said goods 
needed by them from pltf. in the 
absence of a covenant to that effect. — 
Skorktary op Stafk r.'MADiio Ham 
(1028), I. L. 11. 10 liah. 493.— IND. 

PART XIII. SECT. 2, SUB-SECT. 1.— 
N. 

sw. Agreement to furnish planters for 


ftsJiery with supplies^-Obligation in turn 
in produce to supplier.] — Implied. — 
Johnson v. Finlay (1882), 6 Nfld. L. Tl. 
363.— NFLD. 

•y. Supply of water — For parlicutar 
period — Expiration of original conirart 
— Ctmtinualion under terms of old 
C(mirart.]—l\. v. Pitblio Utii.ftikh 
Hoard op Comrs., Ex p. Town op 
Milltown (N. B.) (1019), 47 D. L. R. 
210.— CAN. 
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Cases 41'~491. 


English and Empibb Digest Supplement. 


COPYHOLDS. 

Note. — As to copyhold tonure & manorifll incidents after 1925» see Law of Property Act, 1922 
(c. 16), 8S. 128-146, scheds, 12-16 ; Law of Property (Amendment) Act, 1924 (c. 5), ached. 2. 


Part I. — The Manor, 


41. Add, Annotation: — As io (1) Refd. Hodgson 
V. McCrea^h (1923), 93 L. J. Ch. 339. 

122. Add. Citation .•—92 L. J. Oh. 65. 


128. Add. Annotation: — As io (1) Refd. Jay v. 
Jay, [1924] 1 K. B. 826. 


Part II. — Franchises and other Rights appendant to Manors. 

218. Add. Annotation :—OeneraUyt Mentd. Harper v. Hedges, [1923] 2 K. B. 314. 


Part ill. — Custom of the Manor. 

229. For catchwords “ In considers- j wrecked on shore of manor— In consideration 

tlon of assistance to persons wrecked — Good.]** of assistance to persons wrecked — Good.]** 

read ,** To seize best anchor Sc cable — Of ship I 


Part IV. — Manorial Courts, 

826. Add. Annotation As io {\) Apld. HeHolli- | 882. Add. Antwiaiion .-—Mentd. Ijeyton U. C. v. 
day, [19221 2 Ch. 698. I Wilkinson, [1927] 1 K. B. 853. 


Part V. — The Court Rolls and 

393. Add. Annotation : — Consd. Beaumont v. 
Jeffery (1 924), 40 T. L. R. 796. 

394a. Purchaser for value.]-^Plif., as lord 

of the manor of Great Tey, which he acquired 
by purchase in 1923, brought the present 
action of detinue to recover possession of 
certain ancient ct. rolls of that manor, which 
were ot mere liistoricol interest & which 
befoi-o his purchase pltf. had seen advertised 
for sale by deft., who, leaving pui-cliased 
Uiem in 1902, from one P., a waste paper 
dealer, had commenced advertising them for 
sale ten years bctoi-e the commencement of 
the present action : — Held : in the absence 
of evidence to the contrary, it must be pre- 
sumed that P. acquired the rolls lawfully 


other Manorial Documents. 

in the ordinary course of his business from 
either the lord or the steward of the manor, 
& as the position of pltf.’s jiredecessor in title 
as trustee of the rolls, while they remained 
in his possession, did not make it illegal for 
him to part with them to stranger, who 
came under the same obligation as the lord 
to produce them, pltf. was not enti tled to 
recover the rolls. — Beaumont v. Jeffery, 
{1925] Ch. 1 ; 93 L. J. Ch. 632 ; 132 L. T. 
246 ; 40 T. L. R. 796 ; 68 Sol. Jo. 867. 

461. Add. Annotation : — Refd. Love v. Bentley 
(1707), 11 Mod. Rep. 134. 

482. Add. Annotation : — Refd. Beaumont v. 
Jeflory (1924), 40 T. L. R. 796. 


Part VI. — Officers of the Manor. 

491. Add. Citations ,*—2 Show. 21 ; Preem. K. B. 473. 
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Tol. xnL— Oon^Kdds. Cases 610— 168Sa. 


Part VII. — Manorial Tenures, 


610. Add. Annoiaiiona : — Mentd. Nicolle v. 

. Voisin <1922), 91 L. J. P. C. 129 ; British- 
Axnerican Tobacco Co. v. Jones (1925), 134 

Part IX. — Particular Estates 
Customary 

796. Add. Annotation: — ^Mentd. Re Engelbach’s 
Estate, Tibbetts v. Engelbach, [1924] 2 C^. 
348. 

798a. Grandnephew as subsequent taker.] — 

Qu. : whether it is a good & reasonable 
custom that upon the death of a tenant in 
possession of lands holden of a manor for 
lives, the next life m reversion for which the 
estate is holden shall bo entitled to enjoy 
the estate ; & if such custom be good ^ 
reasonable, whether, where a party takes a 


L. T. 405; Stumbles v. Whitley (1U20), 46 
T. L. B. 37. 


in Land of Copyhold and 
Tenure. 

grant of such lauds for tho life of himself & 
his grandnephews & dies, tho grant shall 
operate as an advancement for the grand* 
nephews, so as to rebut a r(‘sulting trust in 
favour of other parties claiming under the 
purchaser. — E dwards v. p]i ) wards (1836), 
2 Y. & C. Ex. 123 ; 6 L. J. Ex. Eq. 70 ; 160 
E. II. 337. 

1009. Add. Annotation : — ^Mentd. Cohen r. Sellar, 
[1926] 1 K. B. 530. 


Part XI. — Relationship of Lord and Tenant as affecting 
Services, Dues, etc. 


1157a. Fine payable by executor — Effect of Law 
of Property Act, 1922 (c. 16), s. 128, & Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 1, 3, 22.] — The custom oi a manor was 
that copyholders pay lines “ upon descent or 
alienation when they take up their s<*veral 
lands & tenements.” A copyholder in fee 
of settled copyholds died in 1928 after tlio 
copyholds had been enfranchised under I jaw 
of i^operty Act, 1022 (c. 16), s. 128, but 
before the manorial incidents (including 
lines) saved thereby had been extinguished 
under sect. 138. lie had devised the pro- 
perty under a testamentary power : —Held : 
his special exor. in whom tho settled land was 
vested under Administration of Estates Act, 
1926 (c. 23), ss. 1, 3, 22, must pay a lino on 
the death, although he had not assented to 
the devise, or conveyed the property to a 
purchaser, or done any other act formerly 


involving admittance & payment of a line. — 
A.-(l. TO 'HIE Prince op Walks v. Bradshaw, 
[1930] 2 Ch. 279; 99 Ij. J. Ch. 433; 143 
Jj. T. 430 ; 46 T. Ij. B. 661. 

1164. A dd. Annotation : — Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1176. Add. Annotation Consd. Cbeshire County 
Council V. Iloploy (1923), 130 L. T. 123. 

1192 Citations: — For ” 12 E. R. 1120” read ” 126 
E.R. 1126.” 

1241. Add. Annotation : — Refd. Umted Dairies 
V. Public Trustee, [1923] 1 K. B. 469. 

1273. Add. Annotation: — Mentd. Harper v. 

Hedges, [1923] 2 K. B. 314. 

1274. Add. Annotations : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Bai'iutt v. Itichardson & 
Cresswell, [1030] 1 K. B. 080. 


Part XII. — Descent of Copyholds. 

1384. Add. Annotation : — Mentd. Elliott v. Boynton, [1924] 1 Ob. 236. 


Part XIV. — Mortgage of Copyholds. 

1461a. .] — Fraser v. Thomas (1852), 3 Scion’s Judgments & Orders, 7th ed. 2171. 

Annotation: — FoUd. Ashton v. Corrixan (1871), Ij. It. 13 Eq. 76. 


Part XV.— Devise of Copyholds. 


1498. Add. Annotation : — Mentdw Oakley v. Wilson, 
[1927] 2 K. B. 279. 

1606. Add. Annotation : — Refd. Be Brooke, 
Brooke v. Dickson, [1023] 2 Ch. 265. 


1608. Aefti. Annotation: — Refd. Re Brooke 
Brooke v. Dickson (1923), 92 L. J. Ch. 504. 

1583a. Remainder to his heir-at-law— Rule 

in Shelley's Case applies.} — By bis 
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Cana lS 88 a— a 082 c. Ik&ush and Empibs Dioest Sdpfueubmt. 


testator, among other devises of freeholds 
& copyholds, devised his two copyhold 
houses, gardens, & premises situate in the 
parish of B , & also a piece of copyhold land 
adjoining, to his nephW G. for life without 
impeachment of waste, & after his death he 
devised the same premises to the ** heir-at- 
law of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds : — Held : the use of the 
expression heir-at-law ” did not exclude 


the operarion of the rule in 3heUey*8 Caeet 
which accordingly applied, & G. was entitled 
in customary fee simple for an estate to him 
St his heirs according to the custom of the 
manor . — Be Haob; Bbadman v. Bbadmam, 
[1925] Oh. 633 ; 94 L. J. Oh. 343 ; 183 L. T. 
184 ; 69 Sol. Jo. 662. 

See, note. Law of Property Act, 1922 (c. 16), 
Bs. 123>146, Scheds. 12-16 5 Law of Property 
Act, 1925 (c. 20), s. 131. 


Part XVIII. — Mode of Transmission of Copyholds inter vivos. 

1566. Add. Annotddion : — ^Mentd. Lapish c. Braith- | 1772. Add. Annotation : — ^Mentd. Fanshawe v. 
waite (1924), 98 L. J. K. B. 1123. | Fanshawe, [1927] P. 238. 


Part XIX. — Determination and Suspension of Tenant’s Estate. 

1970. Add. Annotation : — ^Mentd. Re Twopeny’s 1 1978. Add. Annotation : — Refd. Re Price, [1928] 
Sottlmt., Monro v. Twopony, [1924] 1 Oh. 622. 1 Oh. 679. 


Part XX. — Enfranchisement. 


1998. Add. Annotation : — Refd. Re Price, [1928] 
Oh. 679. 

2082. After this case add as follows : — 


Sbjct. 8a .— under LAW OF PROPERTY ACTS. 


2032a. Estate tall In undivided share — Interest In 
personalty.] — ^Where before 1920 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1926 can result in turning 
the estate tail into an absolute interest ; Sc 
where, by reason of the statutory trusts 
under Law of Property Act, 1926 (c. 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an interest in personalty . — Re Price, 
[1928] Oh. 679 ; 97 L. J, Oh. 423 ; 139 L. T. 
339. 


Anno^Utma : — ^Refd, JZr Eeo^thorno, Charles v. Eenwthomo 
, 40 T. L. R. 15; Be Newmaui, Slater v. Newman, 


A 9 AJ9 SXt XU* £\C V9 l^VVVlUfUl, 

ri930] 2 Ch. 409 ; Be Thomas's Will Trusts, Powell v. 
Homas. [1930] 2 Ch. 67. 


2082b. Equitable joint tenancy in copyholds — 
Subject to rentcharge— Vesting of legal 
estate.] — On July 6, 1802, Bryan Abbs Sc 
another trustee who pi'edeceascd him were 
admitted to certain copyhold plots A., B. 
Sc (). upon trust out of the rents Sc profits 
to raise & pay an annual rent of £7 10«. to 
liarrison Sc his heirs Sc subject thereto in 
trust for Wilson Sc his heirs. Many years 
after Bryan Abbs’ death his customary heii* 
H. 0. Abbs, since deceased, was admitted 
to A. & 0., but no one was admitted to B. ; 
so that on Dec. 81, 1026, the best right to 
admittance was in the customary heirs of 
H. 0. Abbs Sc Bryan Abbs. On the same date 
the equitable title to the land stood vested 
m Thompson Sc Collins as joint tenants in 
fee, subject to tlie equitable rentcharge then 
vested in Aylmer, subject to proof of his title. 

On Jan. 1, 1920, the Law of Property Acte 


came into operation &; the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the legal estates in 
the land Sc the rentcharge vested : — Held : 
G) under the 1922 Act, Sched. XII., 
para. 8 (6), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbs Sc the cuiatomary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative : 
(2) either under the 1922 Act, Sched. XII., 
para. 8 (d), or under the 1925 Act, Sched. 1., 
Part II., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto ; (3) on the rent- 
charge becoming a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to perform ; (4) under the 
1925 Act, Sched. 1., Part II., paras. 3, 6 (d), 
the initial vesting in the trustees was divested, 
Sc the legal estate subject to the legal rent- 
charge vested in Thompson & Collins as joint 
tenants in fee simple ; (6) sect. 86 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their work. 
It then merely attached a trust for sale to 
the joint legal estate in Thompson & Collins. 
It did not previously attach a trust for sale 
to the initim estate in the trustees so as to 
put the divesting provisions of the 1925 
Act, Sched. I., Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1925 Act, Sched. 1., Part IV. 
— Re King’s Theatre, Sunderland, Den- 
man Picture Houses v. Thompson Sc Collins 
Enterprises, [1929] 1 Ch. 483 ; 98 L. J. Ch. 
109 ; 140 L. T. 463. 

2032c. Vesting of rentcharge.] — Re 

King’s Theatre, Sundbbulnd, Denman 
Picture Houses v. Thompson Sc Coluns 
Enterprises, Ko. 2032b, ante. 
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VoL Xin.-0ua8 4-48. 


COPYRIGHT AND LITERARY PROPERTY. 


Part I. — Nature of Copyrighi 


4. Add, Annotation: — ^ReM. Performing Bight 
Soc. V. London Theatre of Varieties, [1924] 
A. C. 1. 

16* Add, AnnoiatUm : — ^Reld. Perfonning Bight 
Soc. V. MitcheU & Booker, [1924] 1 E. B. 762. 

16a. Dramatio work — ^No ** first publication ** 
within 1911 Act, s. 1 (3) — Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
— Under Dramatic Copyright Act, 1833 
(c. 15), a foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the first performance of his play 
given in this country. By an agreement in 
writing dated June 80, 1898, G., the author 
^ sole proprietor of the right to perform a 
certain play, granted to pltf. the sole A 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play h^ been first per- 
formed in Great Britain on a certedn date 
& at a certain place : — Held : a copy of the 
letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
cop^ght action between pltf. third 
parties who claimed a right to produce 
cinematograph films of the play under an 
agreement for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, A (2) it constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 
performances of dramatic productions at 
Stationers’ Hall is admissible in evidence ais 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
primd facie proof of a right to produce or 
‘reproduce the play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. 


(4) 1911 Act, s. 1 (1) (a) A B. 1 (8), which 
provide that copyright shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deemed to 
be publicatir>n, prescribe conditions for the 
future, but do not inflict them on past events 
BO as to destroy existing rights. 

(6) Where the owner of <ljramatic copyright 
possessed [by assignment] the sole right to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation ho acquired, by sect. 2 (1) (b), 
coupled with sects. 24 & 85 of the Act, A 
sched. 1 to the Act, the right to the cinemato- 
graph A film rights of that play rlso. 

An American oorpn. made a film A sent 
a negative A two positives of it to an English 
CO., who made further copies of the film 
A handed them to another English co., who 
lot them to a B ritish exhibitor. The American 
corpn. A the two British oos. were inter- 
working organisations linked together by 
complex agreements, A they all three shared 
in part of the receipts fi-om the exhibition 
of the film by the exhibitor. The exhibitor 
in exhibiting the film, infringed pltf.’s 
copyright : — Held : (6) the American corpn. 
A the two British cos. had actively directed, 
counselled or aided the infringement bjr the 
exhibitor, A bad infringed pltf.’s righto 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect, is extended A not limited 
by sect. 2 (2) A (3). 

(7) Whore an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does not anse except possibly with reference 
to the exemption from penalties for infringe 
ment provided by sect. 8 of the Act. — 
Falcon v. Famous pLAYann Film Ou., 
Ltd., [1926] E. B. 893 ; 05 L .T. E. B. 148 ; 184 
L.a'.216j 42 T.L,R. 91; ajOTd., [1926] 2 E.B. 
474; 96 L. J, K. B. 88; 185 L. T. 650; 42 
T. L. R. 606; 70 Sol. Jo. 756, 0. A. 


Anruitatvms . — Aa to (0) R«fd. EagUsh Hop (IroweiB v, 
DerlQB, [192»] 2 K. B. 174. GeneraHi/, RsIq. MoHsagor 
V, BrltUh DroedcfutiagOo., [1027] 2 K. B. 543. 


Part II. — Subject-Matter. 


16% Add, Annotation: — ^Refd. Macmillan v. Cooper 
(1928), 93 L. J. P. O. 118. 

22. Add, Annotation : — As to (1) FoUd. Macmillan 
V. Cooper (1928), 93 L. J. P. 0. 113. 

23. Add. Annotation : — ^Refd. Campbell v. Poliak, 
[1927] A. 0. 732. 


41. Add, Annotation : — Ae to (3) Refd. Falcon v. 
Famous Players Film Co. (1926), 42 T. L. R. 
91. 

42. Add. Annotations: — As to(l) Consd. Maoniillari 
V. Cooper (1928), 93 L. J. P. C. 113. Folld. 
Masson Seeley v, Embosotype Manufacturing 


PART I. SECT. 1. 

• 1. .1 — ’• CJopyrlght ” 

In Gommonweolth Copyright Aot, 
1912, B. 13 (1), inolndes the right to 
perform. — Pollock v. Williamson 
(J. C.K Ltd.. [19231 V. L. K. 225 : 29 
Argns L. R. 133 ; 44 A. L. T. 161.— AU8. 

PART U. SECT. 8, tUB-SECT. 1. 

e L Form of eoniraet Jar sale of 


land.) — Held: euch a document was 
oepaMe of oopyrlght, but if oopies were 
sold, there might be an impiiod autho- 
rity to reproduoe them where neoeBsary 
in oonneotion with tho tranBooUon for 
which they were purchased. —Real 
Estate Institutb of N.S.W. t>. Wood 
(1923). 23 8. K. N. 8. W. 349; 40 
N. S. W. N. 60.— AOS. 

o il. CimjAiation .) — ^A compila- 
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tlon may bo an original literary 
work ” within Copyright Aot. — P asiok- 
NiAK e. Dojbokk. 11929] 2 D. L. R. 
646 ; [19291 1 W. W. E. 866; 37 
Mon. L. R. 266.- CAR. 

o ill. TranekitUm ,.) — ^Tranplu 

tlons are original literary wmkt* - 
Pasickniak V, Dojaork. fl‘J2Hi . 
D. L. R. 645 ; [1938] I W. W i hf.. , 
37 Man. L. 11. 265.— CAN. 
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Co. (1924), 41 B. P. C. 160. Consd. British 
Oxygen Co. v. Liquid Air, [1925] Ch. 383. 
Aa to (6) Consd. Performing Bight Soc. v, 
London Theatre of Varieties, [1924] A. G. 1. 
Generally t Retd. British Broadcasting Go. v. 
Wireless Ijeague Gazette Publishing Co., 
[1926] Ch. 433. 

48a. Letter written by manufacturer to trade 

customer.] — (1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agre^ to 
take such goods exclusively from them, is an 
“ original litera^ work ” within 1911 Act, 
s. 1 (!),&; the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not “ fair dealing ” 
within sect 2 (1) (i) of the Act. — British 
Oxygen Co. v. Liquid Air, Ltd., [1925] Oh. 
383 ; 95 L. J. Ch. 81 ; 133 L. T. 282. 

48b. Single sentence.] — ^Pltf. had, since 1925, 

dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment, lie claimed to have 
the copyright in a slogan, in connection with 
those advertisements. The phrase was, 
** Beauty is a social necessity, not a luxury.** 
Sometimes there were variations in the words 
used. Sometimes the words “ youthful- 
ness’,*’ or “ good looks,*' or “ youthful 
appearance ’* were substituted fc “ beauty.** 
In May 1026 deft, inserted an advertise- 
ment containing the phrase “ A youthful 
appearance is a social necessity.** Some 
years before 1925 an advertiser had used a 
sifnilar phrase, Beauty is a modern 
necessity^’ : — Held : (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word social *’ for the 
word “ modem,” & pltf.'s phrase was not an 
original composition *, (2) although copy- 

right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of copyi^ght ; 
(3) the doctrine de minimia non lex cured 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it. — Sinanide v. 
La Maison Kosmeo (1928), 139 L. T. 365 ; 
44 T. L. B. 574, C. A. 

61. Add. Annotation : — Consd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 

55. Add. Annotation: — Aa to (5) Refd. British 
Oxygen Oo. v. Liquid Air, [1925] Ch. 383. 

60. Add. Annotation : — Consd. British Oxygen 
Oo. V. Liquid Air, [1926] Ch. 383. 

65. Add, Annotation: — Refd British Broadcast- 
ing Oo. V, Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 

73. Add. Annotation : — Refd. British Broadcast- 
ing Oo. V. Wireless Ijeague Gazette Publishing 
Co., [1926] Oh. 433. 

74. Add. Annotation: — Aa to (1) Consd. British 


Broadcastix^ Oo. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 

76. Add. Annotation : — Consd. Sinanide v. La 
Maison Kosmeo (1628), 139 L. T. 865. 

77a. For type — Protected.] — ^Pltf. co., 

which carried on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrate the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co.,the words 
used in pltf. co.'s catalogue & price lists to 
indicate the style of type being copied 
in defts.* price lists without alteration. Pltf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended {inter 
alia) that pltfs.* catalogue was a design or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), So not the subject 
of protection under 1911 Act : — Held : on 
the question of copyright the contentions 
put forward by defts. failed, an injunction 
restraining infringement of the copyright of 
pltfs. in their catalogue was granted. — 
Masson Seeley So Co., Ltd. v. Bm.bosotypb 
Manufacturing Co. (1924), 41 B. P. 0. 160. 

80. Add. Annotation: — Generally^ Mentd. Mac- 
millan V. Cooper (1923), 93 L. JT. P. C. 113. 

85a. Programmes.] — Pltfs. were a limited co. 
formed to acquire the Postmaster-General’s 
licence for the establishment So working of 
broadcasting stations, So to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence So 
a supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects without his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes. So within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 7J per cent, cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Thnes every Friday, including therein the 
advance dally programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day So hour of each per- 


PART II. sect. S, SUB-SECT. 2.— C. 

64 i. Immoral works .] — There is 
nothing In the Copyright Act to deny 
an author a copyright on tho grounds 
that his Mork is indecsont. obscene or 
immoral. Where his work is of such 
a character that tho law will not permit 
him to publibh it, the cts. wlU deny 


him damages, slnoe if he cannot sell it 
he cannot prove damages. But apart 
from damages, there is no reason why 
the pirating of on author’s original 
work should not be rostralnea by 
injunction, provided it is honest work. 
So not a fraud on the public. — Pasiok- 
NIAK V. Dojacek. [1928] 2 D. L. R. 

512 


o46; [1928] I W. W. R. 865 ; 
Man. L. R. 265.— CAH. 
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PART II. SECT. 3, SUB-SECT. 3. 
sk. Plafi — Of harbour .] — Ltshab v. 
Gisbobnk Harbour Board, (19241 
N. Z. L. R. 18.— N.Z. 
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formance, the artist’s name, appi'opriate 
headings for items or groups bf items, & 
translations of unfamiliar foreign titles of 
songs or mi^c. The preparation, arrange- 
ment, & editi^ of the actual programmes 
Involved considerable time, skill, labour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmes so published, pltfs. sued for in- 
fringement of copyright : — Held : ( 1 ) whether 
there was or was not copyright in an in- 
dividual programme, there was undoubtedly 
copyright in the compUaliun of the seven 
advance programmes; (2) although the 
programmes were subject to the approval or 
veto of the Postmaster-General, who had 
power to revoke the licence if they included 
impi'oper matter, they were not a work 
“prepared or published by or under” his 
“direction or control” witliin 1011 Art, 
6. 18, & so long as pltfs. were allowed to trade 
publish them, the copyright belonged to 
pltfs. & not to tl^e Crown. (3) Scrnblc : there 
may bo copyright in an individual pro- 
gramme. — British Buoadcastino Co. v. 
Wireless League Gazeti’e Publishing 
Co., [1920] Ch. 433 ; 9.j L. J. Ch. 272 ; 135 
L. T. 93 ; 42 T. L. 11. 370. 

88. Add. Annotations : — As to (2) Refd. Bowling 
V. Camp (1922), 128 L. T. 342. Generally, 
Mentd. Ingle v. Farrand, [1927] A. C. 417; 
Gardner v. Cone, [1928] Oh. 955. I 

91a. Slogan or catch-phrase.] — Sinanide v. Ij\ 
Maison Kosmeo, No. 43b, ante. I 

92a. Abridgment — May be new work.] — While | 
there may be copjTight in an abridgment of i 
a larger work, in a case in which accurate 
knowledge, soimd judgment, Ac literaiy skill 
in presenting in a condensed form the material , 
of the original author are displayed, there 
can be no copyright in a book con.'sisting | 
merely of extracts taken verbatim from a | 
work m which there is no copyright, Ac stiairig | 
Ujgether by connecting sentences, so as to ' 
make the extracts read as a consecutive 
narrative. There may, however, bo copy- 
right in notes appended to such a book, 
although there is no copyright in the text. — 
Macmillan &, Co. v. CoopEit (1923), L. it. 51 
Ind. App. 109; 93 L. J. P. C. 113; 130 
L. T. 675 ; 40 T. L. R. 186 ; 68 Sol. .Jo. 
235, P. 0. 

Annotation : — Beld. Mos&on Seeley t . Eiuhouctypo Mauu- 
faoturins Co. (1924), 41 R. P. C. 160. 

After this case for “ Abridgment — May be 
new work.] — See Nos. 422, 426. post,'* 
read “ .] — Sec, also, Nos, 422, 426.” 

95. Add. Annoiatio7i : — Mentd. Anglo-Newfound- 
land Development Co. v. Pacific Steam 
Navigation Co., [1924] A. C. 400. 

97. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

99a. Of descriptive character.] -( 1 ) A song 

which relates the burning of a ship at sea, 

Ac the escape of those on board, describes their 
feelings in vehement language, Ac sonu*times 
expresses them in the supposed words of the l 
suffering parties, is dramatic, Ac therefoie at ‘ 
all events within the meaning of the statute, | 
though it be sung only by one person, sitting < 
at a piano, giving effect to the verses by his | 


delivery, but not assisted by scenery or 
appropriate dress. 

(2) A iv'oin where the song is pei’fornied, 
Ac to which persons paying for tickets iu*o 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic onteriain- 
ment within the moaning of the statutes, 
though the room bo ordinarily used for 
different punioses. — llusSRLL v. Smith (1848), 
12 Q. B. 217 ; 17 L. J. Q. B. 225 ; 11 L. T. 
O. S. 2S6 ; 12 .lur. 723 ; 116 E. R. 849. 

Annotations: — .Is to (1) Apld. C’l.ark r. BNhop (1872), 25 
L. T. DOS. Distd. KullfT Blackpool Winter Ganlous 
& Pavilion Co., 1 ISO.* I ‘2 U. 120. Reid. Button v. Koaa 
(Ift.*)!)). 20 L. .1. C. b. 20. .Is to (2) Consd. Wall v. 
Taylor, Wall v. M irhn (1S82). 9 Q. B. 1). 727. Apld. 
Duck V. Bates (Us:i). 12 Q 11. D. 7S). Gaurallu, Reld.Laov 
r. Ilhys. (IS«1), 4 II. A' S73 ; Eiwanlcs r. Cotton (1902). 
19 T. L. 11. 31. 

111a. — — Wolf-cub head for Boy Scouts* pole - 
1911 Act, s. 22.1 -Apart from 1911 Act, s. 22, 
a model of a wolf-cub’s head produced from 
a mould in papier iiiacho Ac intended to he 
displayed as their ttjit'iu on the tops of i>oles 
by the Iloy Scout.s Assocu., is an artistic 
work in which copyright would subsist under 
that Act. But, as th<' modt‘1 consistt'd of 
“features of shnpi‘, conllguration, pattern, 
or ornnuu'Tit applied («> any article ” of 
manufacture or artificial .siibstanco by an 
imlustrial proci*ss, Ac was therefore a design 
within Patents A: Designs Art, 1967 (c. 29), 
H. 9.3, us amended by l*ateni.s »Sc Designs Act, 
1919 (c. 80), s. 19, Ac consiMjuentiy was capable 
of being ri'gistered under tie* Act of 1907 Ac, 
fuiiher, was not- a design which was “ not 
Used or intiuuled to be used as a model or 
pattern tj) be multipli<‘d by any industrial 
proc(*bS,” it was by Copyright Act, 19 U 
(c. 16), s. 22, (‘xcluded from the operation 
of that Al t Ac not ih<‘ subject of ct>pyright 
ihereundi'r. 

In an .action by pltfs. for infringernont of 
e<»pynght whieb they claimed in the model, 
ag.'iin.st tile defts. who admittedly had copied 
Ac repiudured tin* model ; -Held : for this 
reasons staU'd above, ])ltfK. had no copyright 
in the model under DM I Act, Ac the design 
not having been registered as a design under 
the Patents Ac Designs .\ct 1907 (c. 29), the 
action fuileil. 

Sentblv : if pltfs. had hail copyright in the 
model, the dolts, could m>t successfully plead, 
under 1911 Act, s. 8, that they had no 
rea.souabIe ground for sus))ecting the sub- 
sistence of copyright in the model owing to 
the ab.sence of wiglstration marks under 
J*ateutH Ac Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
law the model was capable of registration, 
since, relying upon that view, they abstained 
from making any impiii'ies wliether copy- 
right in the model was claimed. — Pytraai, 
J/ru. V. .Models (Leb’Estek), I. to., [1936| 

I (’ll. 639 ; 99 L. .J. Ch. .381 ; 113 D. T. 227 ; 
16 T. L. li. 296. 

118a. Adaptation of old play— Original musical 
composition.] — 1911 Act has exU-nded the 
I»roteelion of copyright, Ac th<*re is musical 
copyright in an arrangement of previous 
music vvhich atn<^unts to .a new work. 

Pltf. composed music for an opera which 
was an jidaptation of an old play. Defts. pre- 
pared :i,n orchestral score from the same source, 
recoitU of which they olTered to the tra le. 
Pltf. complained that defts. were passing 
off the.se records as records of pltf.’s music : - 


J.S. 
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Held defts. had borrowed from pltf/s 
work in a way which was more than mere 
coiocidenoe, & had infringed pltf.’s copy- 
right. — ^Austin v. Columbia Qbaphopsone 
Co. (1928), 67 Sol. Jo. 790. 

119. Add. Annokdion : — ^Refd. Austin v, Columbia 
Graphopbone Co. (1923), 67 Sol. Jo. 790. 

120. Add, Annotationa : — Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474 ; Thomp- 
son V. Warner Pictures, [1929] 2 Oh. 808. 

125. Add. Annotation : — Refd. Rex Co. & Rex 


Research Oorpn. v, Muirhead & Comptroller 
General of Patents (1926), 44 R. P. 0. 38. 

183. Add, Annotation: — ^Apld. Sinanide v. La 
Maison Kosmeo, (1928) 139 L. T. 366. 

135a. *< Official Guide Protected.]— 

Reuter’s Telegram Co., Ltd. v. Inter- 
national Guide Syndicate & Inter- 
national Express, Ltd. (1893), 37 Sol. Jo. 
326. 

137. Add, Annotation: — Ae to (2) FoUd. Ridgway 
Co. V, Hutchinson (1923), 40 R. P. 0. 335. 


Part ill. — Publication 


151. Add, Annotation : — ^Refd. Falcon v. Famous 
Players FUm Co. (1925), 42 T. L. R. 91. 

164. Add. Annotation : — As to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 

165. Add. Annotation : — ^Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


180a. What documentary evidence admissible— 
Letters — ^From author’s agent to assignee of 
performing rights.] — Falcon v. Famous 
Players Fitm Co., Ltd., No. 16a, ante, 

180b. Entry in register at Stationers’ Hall 

— Entry incorrect.] — Falcon v. Famous 
Players It’iLM Co., Ltd., No. 16a, ante. 


Part IV. — Ownership. 


190. Add. Annotation : — Refd. Austin v, Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

194. Add. Annotations : — Consd. Macmillan v. 
Cooper (1923). 93 L. J. P. 0. 113. Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 433. 

196. Add. Annotation : — Apld. Black v, Stacey, 
[1929] 1 Oh, 177. 

19 ga. By compiler of book of reference — 

From Information received from blographees.] 

— Where the compiler of a biographical book 
of reference receives from the biographees 
information to be used as mai/erial from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragra^s containing the information. — 
A. & C. Black, Ltd, v, Ciaude Stacey, Ltd., 
11929] 1 Ch. 177; 08 L. J. Ch. 131 ; 140 
L. T. 402 ; 44 T. L R. 847. 

107a. Automatic writing by medium.]— A woman 
journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic wilting & alleged 
to be communicated by a spiritual agent. 
Deft, was present at some of the stances & 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one ; — 
Held : pltf. was the sole owner of the copy- 
right. — Cummins r. Bond. [1927] 1 Ch. 167; 
76 L. J. Ch. 81 ; 136 L. T. 368; 70 Sol. Jo. 
1003. 

205. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 46 T. L. R. 3.50. 

206. A dd. Annotation : — Refd. Sasha v, Stoenesco 
(1929), 45 T. L. R. 360. 


206a. .] — Sasua, Ltd. v. Sto- 

ENEBCO (1929), 45 T. L. R. 350. 

210. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

211. Add. Annotation : — Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 

226. Add. Annotation : — Generally^ Refd. Drabble 
V. Hycolito Manufacturing Co. (1928) 44 
T. L. R. 264. 

229a. Sketches for advertisement show cards — 
Ordered by & made for advertiser for valuable 
> consideration — Design not registered under 

i Patents & Designs Act, 1907 (c. 29).] — I’ltfs. 
claimed to be the assignees from tlie author 
of two sketches for cut-out advertisement 
I show cards representing a pierrot & pierrette 

' respectively with large faces & diminutive 

I bodies. These sketches were shown by the 

I auLlior to defts. with defts.’ name upon them 

! with the view of being used by them for 

advertisement purposes. At the suggestion 
of defts. the colour of the costumes of the 
iigures was clianged from mauve to green 
& yellow ; the colour of the lettering of 
defts.’ name was also changed from red to 
green & yellow. Defts. ordered a number 
of tbe sketches so altered at a price which 
gave the author a very considerable profit. 
Subsequently defts. obt^ed a number of the 
sketches from sources other than pltfs.* 
Neither pltfs. nor the author had registered 
the sketches os designs under the above Act. 
In an action by pltfs, for infringement of 
I copyright: — Held: (1) under 1911 Act, 

I s. 5 (1) (a), defts. were tJie first owners of the 
copyright in tlie original sketches, as the 
I sketches were ordered by, & were made 

for, tiiem for valuable consideration & were 


PART IV. SECT. 1, SUB-SECT. 2.— A. 

•1. Cmiiratt of icrvia — What amounts 
to.] — B. uas ougai^tKl as uu “ artiat 
oontributoi ” lu a uevrapaper under 
agreement to supply each week oortaln 
drawings at a weekly remuneration. 


to comply with all orders, directions 
^ regulations of the oo. to properly 
conduct himself, Ht to refraiu from 
divulging tbe oo.’s affairs or from 
accepting engogemout in any under- 
taking In competition with the co. : — 
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fitld • B. was employed under 
a ” contract of scrvloe ” within 
sect. 5 (1 ) (b) of the Sched. to Copyright 
Act. 1912.- :l-. 

V. WbippUE (1928), 28 S. R. N. 8. W. 
473 ; 46 N. S. W. W. N. 126.— AUS. 
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«< engravings ’* wiUiin that sub-sect. ; (2) the 
sketches were designs which were cabbie of 
being registered under Patents & Designs ' 
Act, 1907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process. 1911 Act, by reason I 
of sect. 22, did not apply to them, k as the i 
sketches bad not been registered as designs 
under the Act of 1907 pltfs. could not i 
succeed. — Con Planck, Lot), v, Kolynos 
Incobporatbd, [1926] 2 K. B. 804 ; 94 ! 
L. J. K. B. 923 ; 133 L. T. 798. j 

220b. Advertisement— Prepared by advertisement I 


agent.] — ^Where an advertisement agtmt 
prepares an advertisement on instruciions Sc 
informaticn given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser. — llABOLD Drabble, I/td. v. 
Hycoute Manufaci’crino Oo. ( 1028), 41 
T. L. R. 204 ; 72 Sol. Jo. 102. 

235. Add. Anywfatioji : - Refd. Mossager r. British 
Broadcasting Co., [1927] 2 K. B. 543. 


Part V. — ^Assignment, Licence and Royalties 


247. Add. Annotation : — Refd. Falcon v. Famous { 
Players FUm Co. (1925), 42 T. Ju R. 91. | 

251. Add. Annotation : — Refd. Mossager i». British j 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 

254. Add. Annotation : — ^Refd. Messagor v. Britibli 
Broadcasting Co. (1928), 97 Ju .1. K. B. 251. . 

256. Add. Annotation : — As to (1 ) Consd. Per- 
forming Right Soc. V. London Theatre of 
Varieties, [1924] A. C. 1. 

268. Add. Annotation : — Refd. Messager v. British 
Bi-oadcasting Co. (1928), 97 L. J. K. B. 2.51. 

278. Add. Annotation : — Refd. The Lord Strath- 
cona, [1925] P. 143. 

289. Add. Annotation Refd. Messager v, British 
Broadcasting Co., [1927] 2 K. B. 643, 

290a. Rights of assignee as to mechanical 

performance.] — Wliere the author of a 
musical work has ruad(* an assignment of his | 
rights in the work before July 1, 1912, the j 
exclusive right conlerivd upon him by j 
1911 Act, of making or authorising t he making 
of contrivances by mc.itis ot winch tlie work 
may bo mechaiiicaJly peiiormed, does not 
enable him t<j restrain th(3 asisignees fi-orii 
performing or authorising the peiiormanee 
of the work by means of sui’h coiitriv.ances, - 
'I'HOMPSON V. ’WaRNKH BllO'IllEllS Pl< TURKS, 
Ltd., [1929] 2 Ch. 308 ; 98 J,. J. Cb. 427 ; 14 1 
L. T. 411 ; 4.5 T. I.. B. 5.5.3. (J. A. 

294. Add. Annotation -Refd. Mossager v. British 
Broadcasting Co., [1927 ] 2 K. B. 543. 

302 . Add. An noiat ion a : — Consd . TVt essager r . British 
Broadcasting Co. (1928), 07 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 543. 

305. Add. Annotation : — Consd. Messager v. British i 
Broadcasting Co. (1928), 97 L. J. K. B. 251. | 

305a. Grant of licence ^ving sole & exclusive right | 
of representation — ^Assignment.] — ^Applt. was 
the composer of the music of a French opera, 1 
an English version of which was pioduced | 
at a lk>ndon theatre on the terms of an i 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the comijoscr (the | 
applt.) Sc the authors of the opera (therein- 
after called ** the licencors ”) of the one part 
Sc the propiictor of the theatre (thereinafter , 
called “ the licencee ”) of the other part, i 
after reciting that the licencors had delivered , 
the play to the licencee, with the score of the j 
music, with a view to its production in liondon | 

Sc el^ where “ on the terms Iiereinafter 
mentioned,*’ the licencors granted tbe licencee | 
the sole Sc exclusive right of representing the . 
play in the U.K., America, Sc the British i 
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Colonies Sc Dominions. The agreeiniuit 
further provided that the copyright in the 
music of the play should remain t he property 
of applt. ; that on the failure of the licene<*e 
to produce the play in fjonclun within a certain 
time all rights of reprt‘scritatif>n as aforesaid 
shtaild revert to Sc become again the absolute 
property of tlie licencors ; that the licencee 
should pay to the licencors tis myaJties certain 
percentages ol tlie gross i>rotits ; that the 
licencee should keep proper hooks showing 
th€3 gross receipts of tlie theatres at which 
the play should be represented. Sc that the 
licencors should be entitled to inspect tlio 
books, so as to enabh* thiMri to verify the 
amount of tbe percentage payable to them. 
Resps., in pursuancf^ of a permission granted 
to by a theatrical co., to whom on the 

death of tin* licencee tlie ben(*lib of the 
agreement had beivn assign«jd by his oxors., 
gave a bi’oaileast jierforniaiKiO of the ojiera 
at theii' studio in Jiorulon. Jn an action 
by applt. against i‘(>Hps. for infringement of 
copyright:- Ilrld : upon the construction 
of the agi*(‘ement, (1) it operated as an 
absolute aHHigniruuit of the performing riglits 
of tho opera within tlie preserihed area & was 
not a mere lii'cnccs Sc (2) it was not limited 
to represimtations on the stagi* of a theatre, 
Sc the action lailed. Mes.sAUKR v . BiiiTlHd 
HuOAULAHTiNO Oo., (19291 A. C. 151 ; 98 

Ji. .1. K. B. 189 ; HO Ji. T. 227 ; 15 T. L. R. 
.50, if. L. 

308. 4rid, Annotation : Refd. Falcon v. J^’amous 
Players Film Po. (192.5), 42 T. L. It. 91. 

308a. .] — l^ltf. was the sole 

n^iihoress of Sc owner of the coiiy right in a 
novel called “ The Hcarlot Pimpernel.” [n 
100b in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agi*eemont dated June 10, 1903, 
pltf. Sc her husband, as authors, granted tc* 
defts. T., as theatrical managers, tlie right ol 
production of the play during a tln n loifli 
coming tour. Sc at a tirat-cluss Wesf- Bnd 
London theatre, for two ye.u‘s ; A tho agioe 
merit further provided that it tho })rodu<-tion 
took place within that peiKwl tlion “ the 
entire rights for the United Kingdom, the 
United States of America, Sc the Dominion 
of Canada in the play ht'caine theirs in- 
alienahle, Sc they shall present it when Sc 
wliere they will within the countries atore 
said,” paying to tlie authors 6 per cent, on 
the gross weekly takings. Defte. fulidl* d 
the specified condition. In an action by 



Cases 308a--^89a* English and Empiee Digest Supplement. 


pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films : — Held : the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reprpduction of the play ; & therefore pltf.*s 
action faiJed. — ^Babstow v. Terry, [1924] 
2 Ch. 316 ; 93 L. J. Oh. 607 ; 132 L. T. 63 


JMwtations : — FoUd. Falcon «. Famous Players Film Co. 
(1925). 42 T. L. H. 91. Bold. Messager v. Brilifah Broad- 
casting Co., [1927] 2 K. B. 642. 


308b. ,] — Falcon v. Famous 

I’lAYERS Film Co., Ltd., No. 16a, ante. 

308c. Assignment of sole 6l exclusive right of repre- 
sentation — Includes right to broadcast.] — 

Messageu V. British Broadcasting Co., 
No. 305a, ante. 

825. Add. Annotations: — Generally , Refd. Falcon 
V. Famous Players Film Co., [1926] 2 K. B. 
474 ; Thompson v. Warner Pictures, [1929] 
2 Ch. 308. Mentd. Evans v. Hulton (1924), 
131 L. T. 634. 


325a. — Whether labels must be 

capable of adhering to particular type of 
record.] — Held : when the copyright own(‘r 
had supplied a maker of gramoplione records 
with “ adhesive labels ” witliin the meaning 
of Copyright Royalty System (Mechanical 
Musical Instruments) Regulations, 1912, the 


onus was on the maker to show that there 
were no means by which the labels could be 
made to adhere to the records. The words 
“ adhesive labels ” in the Regulations could 
not be construed by implication to mean 
that the labels should be fitted to adhere & 
capable of adhering to any substance of 
which the maker might choose to manu- 
facture his records. — ^Boosey & Co., Ltd. v. 
Goodson Gramophone Record Co., Ltd., 
[1930] 1 Ch. 448 ; 99 L. J. Ch. 192 ; 142 
L. T. 417 ; 46 T. L. B. 190 ; 74 Sol. Jo. 
89, C. A. 

325b. — Onus of proof that labels 

incapable of adhering to particular records.] 

lioosEY & Co., Ltd. v. Goodson Gramo- 
phone Record Co., Ltd., No. 325a, anir. 

325c. Reproduction of two works in one volume.] — 
Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, B. 3, two cop^^right works by 
the same author, the provision as to the 
payment of a royalty “ of 10 per cent, on 
the price at which he publishes the work ** 
is satisfied by the payment of a royalty of 
1 0 per cent, on the price at which he publishes 
the volume, inasmuch as the word “ work ” 
includes “ works ” by Interpretation Act, 
1889 (c. 63), s. 1 (1) (6). — Osbourne v. 
Dent (J. M.) & Sons, Lni., [1026] Ch. 369 ; 
94 L. J. Ch. 308 ; 133 L. T. 362 ; 41 T. L. R. 
419 ; 69 Sol. Jo. 690. 


Part VI. — University Copyright. 

327, Add. Annotation r-^Mentd. l*crforming Right Soc. v. London Theatre of V^arieties, [1924] A. C. 1. 


332a. Programmes prepared by British Broad- 
casting Company— Whether “published by 
or under direction or control “ of Crown.] — 

British Broadcasting Co. v. Wireless 
JjEAguk GAZE'fi’E Ruburhinq (\>., No. fe5a, 
ante. 


Part VII.— Crown Copyright. 


332b. Telephone directory — Copyright in Post- 
master-General.] — A. -G. V. CoLMAN’s Pub- 
licity Service (1928), Times, Mar. 16. 

343. Writs, bonds and indentures — Grant void.] 

— Yarmouth Earl v. Darrel (1685), 3 Mod. 
Rep. 76 ; 87 E. R. 48. 

Annotation : — Mentd. Millar r. laj lor (17(»9), 4 Bun. 


Part IX. — Letters. 


365. Add. Annotation Consd. British Oxygen 
Co. V, Liquid Air, [1926] (’h. 383. 

360. Add. Annotation : — Consd. British Oxygen 
Co. V. Liquid Air, [1026] Ch. 383. 

364. Add. Annotation: — Consd. British Oxygen 
Co. V. Liquid Air, 11925] Ch. 383. 


366. Add. Annotation :- Consd. Biitish Oxygon 
Co. V. Liquid Air, [1925] Ch. 383. 

373. Add. Annoiahon : -Mentd. British Oxygen 
Co. r. Liquid Air, 11925] Ch. 383. 


Part XIa. — Application to 


British Possessions. 


See 1911 Act, ss. 25-28. i 

389a. Irish Free State.]— (1) As by 1911 Act, ' 
s. 25 (1), that Act extended tliruughout lin I 
May sty's dominions, except to a selt- | 


governing dominion w’hich did not adopt it, 
& s. 85 (1) K'stricted the meaning of “ self- 
governing dominion ” to th<» dominions 
wliieh are therein specifically named, Ireland 


part V. sect. 3. I co/n/righlxn work on one hide unknoum — I GaAMuriiONE Co., Ltij. (1927), 28 

im. Oramophom record»- Oumer of I iHvisUm of royalties due.)— A lbkkt v. 1 S. K. N. S. W. 70.— AUS. 
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not being included, the Act was in force in 
the Irish Free State when the constitution 
came into operation, & consequently by 
art. 73 thereof continued of full force & 
effect until it was repealed by the Industrial 
& Commercial Property (Protection) Act, 
1927, of the Iiish Free State. Sect. 171 (1) 
of that Act which provides that rights 
acquired under the Act of 1911 before Dec. 6, 
1921, shall not bo affected by the repeal, 
preserves rights the inception of which was 
before that date although they have been 
assigned after it. 

The Judicial Committee, although of 
opinion that the judgment of the Supreme 
Court was wrong in holding that the appel- 
lants were not entitled to any remedy in 
respect of an infringement in 1920 of their 
rights under 1911 Act, advised that the 
judjpient should be discharged only so far 
{IS it dealt with costs, as the Copyright 
(Preservation) Act, 1929, pa«>sod by the j 


Irish Free State legislature after the grant 
of special leave to appeal, while enacting 
that righi^ under 1911 Act were to be 
deemed always to have subsisted in the Irish 
Free State, provided by sect. 4 that no 
rc'iuedy or relief should be granted in respect 
of any infringement which had there taJeeu 
place before the passing of tlio Act, 

(2) A local authority commits an infringe- 
ment under 1011 Act, s. 2 (1), if a band 
which it has engaged to perform in public 
plays, without coiihont, copyrighted musical 
works which are included in a programme 
approved by the local authority, & the per- 
lormanco is for the “private profit” of the 
local authority, within sect. 2 (3), althougti 
any profit rt'siilling will bo axiphcd to the 
relief of ratepayers. — Peufoumino ItioiiT 
Society, 1/it). v. Peay Urhvn Distukjt 
(\)UNCIL. 11930] A. 0. 377 ; 99 I.. J. P. C. 
110; 14.3 L. T. 97; 40 T. L. It. 359; 71 
Sol. .Fo. 2H1, P. (J. 


Part XII. — Registration. 

To the cross-references in this Part add To prove first performance of dramatic work 

as follows: — In England.]- See No. Min, ante. 

Effect of — Admissibility of entry In register — 


Part XIII. — Infringement 


394a. Knowledge of infringement — Whether 
material.] — Falcon v. Famous Pt^ayers 
Film Co., Utd., No. 10a, anic. 

After this case for “As to knowledge as a 
defence.] — See No. 47, anie ; Nos. 500, 530, I 
540, .541, 657, po.sf,” read - .1-1 

See^ alaOf No. 47, ante; Nos. 500, 539-541, { 
557, po9t." I 

304b. Authorising publication of unpublished work 
— Sale of rights In manuscript.] — T (j sell the , 
rights in relation to an MS. to another with 
the view of its production, it being, in fact, ' 
produced as a result of such a sale, is “ to I 
{luthoriso ” the printing & publication within | 
1911 Act, s. 1 (2), & it is not necessary that , 
there shall be an actual sanction (J the acts > 
being done by the servant or agent of the 
person affecting to give tlie authority on his 
behalf. — Evans v. Hulton (B.) A; Co., 
Im>. (1924), 131 L. T. 531 ; 40 T. L. R. 489 ; 
08 Sol. Jo. ,616. 

AnnoiaUon : — Apprvd. Falcon r. Famoua Playerb Film Co , 
11926] 2 K. B. 474. 

See^ also, Nos. 489a, 480b, 510, post, 

398a. By manufacturer — Of letter written by 

rival manufacturer — Covering letter of 
criticism.] — Bnmsu Oxygen Co, v. Liquid 
Am, Ltd., No. 43a, ante. 

408a. SiNANiDE V. La Maison Kosmeo, 

No. 43b, anie, 

414, Add, Annotation : — Reid. Performing Right I 


London Theatre of V^irieties, (192lj 

A. 1. 

420a. Book of selected essays Second book of 
selected essays Including essays In first book.] 
— Pltfs. wfTc the publishers of, Ac owners of 
the copyright in, a book entitled “ Ilazlitt’a 
Selected Essays,” edited by G. S., which 
included thirteen essays A not(‘8 on the 
essays. Deftb. xjubhshed Ac sold a book 
entitled “ Hazlitl’s Selected Essays, Edition 
flollingwort/h ” containin(>- twenty of such 
essayb, including tie* t]iirt«*en selected by 
G. S. : —TIeld : tlicre was no infringement of 
« opyright — Cambhidgk Univeuhity Press 
V, University Tutorial I^ei s (1928), 45 
R. P. G. 335. 

426a. .] — Macmillan Ac Go. v. Goopbr, 

No. 02a, anie. 

441. Add. Annotation: — Refd. British Broadcast- 
ing Co. V. Wireless League Gazette Publishing 
Go., 11926] Gh. 433. 

442. Add. Annotation : — Refd. Macmillan v. 
Cooper (1923), 03 L. J. P. C. 113. 

451. Add. Annotation : — Refd. Messager i». British 
Broadcasting Go., [1027] 2 K. B. 51.3. 

467. Add. Annotations: — Mentd. TIarnson v. 
Wythemoor Colliery Co., [1022] 2 K. B. 674 ; 
Nichol V. Fearby, Nichol v. Bobinson, fJ923J 
1 K. B. 480; Lapish v. Braithwaite (1024), 
93 L J. K. B. 1123. 


Soc. V. 


PART XIL 

1 i. Copvrioht Act. 

1921 (c. 24), «. 39 (2 ).}— OanadianI 
Performiku Riqut Socirtt r. Famous 
Platers Canadiav CoBPNf., (1929 
A. O. 450 ; 98 L. J. P. C. 70 ; 140 L. T. 
057 ; 45 T. L. R. 232, P. C.— CAN. 


PART Xlll. SECT. 1, SUB-SECT. 4. | 

482 J. By performance — Per>nUung 
place of entertainment to be utnJ ]-— 
Applt. corpn. let ita town hall ti* W. ] 
tor a series of four vocal coneort**. i 
Itesp. informed applt. that a sonic 
in which resp. had the copyrifrht would I 
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bo sunfp without its authority in the 
town littll at concerts given by W. Tho 
Bong u as hung at two ooncerts. Applt . 
did iiotidng beyond aoknowledidn^ 
tho nic c Ipt of the Informibtiou lit Id 
uo Inference should bo diawii ihit 
applt, “ permitted ” the song to ho 



Cates 488—507. English and Empire Digest Supplement, 


488. Add. AnnotaUon: — ^Refd. HormB (Incorpor- 
ated) V, Embassy Club (1926), 43 T. L. B. 21. 

483a. In public — What amounts to.] — ^The 

question whether the performance of a 
musical work was a performance in public, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the of damage likely 

to accrue &> the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted. — ^Hahms In- 
corporated & Chappell & Co. v. Martans 
Club, [1927] 1 C7h. 526; nth nom. Harms 
Incorporated v. Embassy Club, Ltd., 96 
Jj. J. Ch. 84 ; 136 L. T. 362 ; 43 T. L. R. 21 ; 
70 Sol. Jo. 1219, 0. A. 

Anvntatifm •— Rrfd. MeHbaffer t). British Broadcasting Co., I 
[1927] 2 K.B. 543. 

483b. Broadcasting.] — To broad- 

ciist an opera by wireless telephony is to 
" perform ” it “ in public ” within 1911 Act, 
8. • 1 (2). — Mbssaqer V. British Broad- 
casting Co., [1927] 2 K. B. 543 ; 97 L. J. K. B. 
66; 137 L. T. 810 ; 43 T. L. R. 818; revad. 
without touching this point, [1928], 1 K. B. 
060 C. A. ; [1929] A. C. 151, H. L. 

488c. “ For private profit ** — Local authority I 

engaging band.] I’erforming Uighi’ 
Hot IKTY, l/n>. V . Bray ITkban District 
Cgcnctl, No. 3H9a, ante. 

484. Add. Annotation : — Refd. Austin v. Columbia 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

488a. .] — Austin v. Columbia Graphophone 

Co., No. 118a, an<r. 

489a. By authorising performance — Director of 
theatrical syndicate with power to prevent 
performance.] — Pltfs. were the proprietors 
of the right of performing in public certain 
musical pieces, ^ deft, syndicate were pro- 
ducers of plays at a theatre, & the second deft, 
was their managing director, & had power 
to prevent the orchestra from playing any 
])ait)cular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment : — Held : since on the facts the second 
dett. had not authorised or permitted th** 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1 ) of the Act 
to an injunction or damages against him. — 
Pekporming Right Society v. Ciryl 
Theatrical Syndicate, [1924] 1 K. B. 1 ; 
92 L. J, K. B 811 ; 129 L. T. 063 ; 39 
T. L. R. 460 ; 08 Sol. Jo. 83, C. A 

Annotaiions • -Consd. Fi^an8 r. Hulton (1924), 131 L. T. 
634. Refd. PerformuiK lIlKlit i3oo. v. Mitcholi & Booker, 


[1924] 1 K. B. 762 ; Falcon v. Famous Plarers FUm Co. 
(1926), 42 T. L. R. 91. 

489b. Effect of 1911 Act, 8. 1 (2).]— The 

word ** authorise ” in the above sub-sect, is 
superfluous, A there is nothing in the sub-sect, 
which cuts down the liability under sect. 2(1) 
of the Act, in respect of an infringement of 
copyright. 

Defts., who were the occupiers of a dancing 
hall, engaged on the terms of a written agree- 
ment a band to provide music therein. The 
agreement provided that the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. There was also 
a notice postiMl in the hall that onl^ such 
music as may be played without fee or licence 
is allowed to be played in this hall.*’ On 
one occasion the band played certain music, 
the copyright of which belonged to pltfs., 
without pltfs.* licence; but defts. did not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction : — Held : on its true con- 
struction, the agreement between defts. & 
the band constituted the latter the servant 
of defts., As not independent contractors; 
the band ou the occasion in question were 
acting in the course of their employment ; 
defts. were liable imder 1911 Act, s. 2, for 
the infringement of copyright ; & pltfs. 

were entitled to damages & an injunction. — 
I’ERFORMING RIGHT SOCIETY, LTD. V. 
Mitchell & Booker (Paijhs db Danse), 
I/i’D., [1924] 1 K. B. 762 ; 93 L. J. K. B. 306 ; 
131 L. T. 243 ; 40 T. L. R. 308 ; 08 Sol. Jo. 
580. 

Annotations • — Coud. Evanfi v. Hulton (1924), 131 L. T. 
534. Refd. Falcon r. Famous I’layers Film Co. (1925), 
42 T. L. B. 91. 

489c. - Local authority engaging band.] —Per- 

forming KIOHT HoI’IEPY, l/TD. V. BR\Y 
Urban District (’ouncil, No. 3b9a, ante. 
See, also, Nos. 394a, 510, 510a. 

602. Add. Annotation : — ^Refd. Harms (Incor- 
porated) V. Embassy Club (1926), 43 T. L. R. 
21. 

606a. Room to which public admitted 

on payment —Ordinarily used lor other pur- 
purposes.]— Russei.l V. Smith, No. 99a, ante. 

507. Add. Annotations: — Consd. Harms (Incor- 
porated) V. Embassy Club (1026), 43 

T. L.R. 21. Refd. Messager v. British Broad- 
casting Co., [1027] 2 K. B. 543. 


Bunff, Sc tborofore there was no infringe- 
ment of oopyright within Copyright 
Act. 1911 (0. 46) B. 2 (3). — Corporation 
or City or ADra.AUiis v. AUHXRAijmiAN 
IMOtFOKMINO HIOHT ASSOON., LT1>. 
(1928), 40 C. L. B. 481 ; [1928] Argus 
L. B. 127.— A US. 

486 i. By mechamral ccmtrivanef — 
Cotiseni in mantifaeiure .] — Doft aitplt 
made certain gramophone records in 
New South Wales of a song in which 
pltf.'s copyright existed, & 'whioh, 
apart from Copyright Act, 1912, s. 19, 
would have been an infringement 
of pltf.'fl copyright. Gramo])hono 
records of the song in which pltf.’s 
copyright OAistod had been made In 
England, & also in America with the 
consent of the owner of the copyright 
before the alleged infringement in New 
South \S ales : — Held : proof of the 
oonsout given by pltf. resp. to the 
manufacture of contrlvanoes m England 
was sufficient to satisfy the oonditlon 


imposed by British Copyright Act, 
1911, B. 19 (2) (o) ; Federal Copyright 
Act, 1912, brings Into force in Australia 
British Copyright Act, 1911, & con- 
sequently, the making of coutrivanoes, 
with the oonsent of the ouners of the 
copyright, in any part of the area to 
wmeh the Act applies, releases the 
work throughout the area of the 
operation of the Act —Gramophone 
Co., Ltd. r. Leo Feist INcortoratkh 
11928J V. L. K. 420 ; 49 A. L. T. 196 , 

1 1928] ArgusL. R. 257 . affd , 41 C. L B, 
1 — AUS. 

486 ii. — Broadcast records.] — 
Pltl. uas the ouner of the performing 
right lu certain mosicai works. With- 
out the authority of pltf. deft., a 
wireless broadcasting oo., broadcast 
those u orks by reproAnoing them from 
gramophone reoot^ Sc pianola rolls . — 
IJcM : deft, had thereby oonunltted 
an Infringement of pltf.*B oopy ritfit in 
the musloal works. — A 08 Tiut.abian 
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I'KKI'OKMINU BIOHI Ahsoon., Ltd. r. 
3DB liROAUCABTlNa CO. l%OPRlklAU\, 
Ltd., [1929] V. L. B. 107 , [1929] 
Argus L. 1{. 109.— AUS. 

4881. By sale of records.] — Gramo- 
phone records which Infringe oopyright 
are ** mfringlng copies of a work 
within Imperial Copyright Act, 1911, 
8. 35. — AlABBT V. Hoppnuno Sc Co., 

I Ltd. (1921), 22 S. R. N. 8. W. 75, 
j 39 N. S. W. V. N. J.— AUS. 

I so. By broadcastina .] — Defts., who 
coiTied on, for reward, tho business of 
I broadcasters, included in their pro- 
grammes, caused to be sung by vocalists 
I in their studio Sc broadcast, certain 
I musical works, of the copyright in 
whioh pltf. was the owner: — HeJd: 
I defts. had Infringed pltL’s copyright. — 
t Chappexl Sc Co., Ltd. «. Asbociated 
Badio Co. op AuerntAUA, Ltd., [1925] 
V L. R. 360; 47 A. L. T. 12; 31 
I Argus L. JL 297.— AUS. 



V6L Oases 509— BSto. 


509. Add. AnnoUsHon : — Consd. Falcon v. Famous 
Players Film Co.. [1926] 2 K, B. 474. 

510. Ad^ AnruMione .* — Consd. Performing Kiglit 
Soc. V. Mitchell & Booker. [1924] 1 K. B. 
762 ; Falcon t). Famous Players Film Co. 

. [1926), 42 T. L. B. 91. 

510a. .] — ^Falcon v. Famous Players Film 

Co., lirD., No. 16a, anie. 

See, cUsOt Nos. 894a. 489a, 489b, ante. 

513a. .] — Pltfs. were the publishers 

of a magazine, published in America at fre- 
quent intervals, called “ Adventure.” J)eft8. 
proposed to publish a monthly magazine 
called “ Hutehinson’s Adventure Story 
Magazine.” In an action by pltfs. to restrain 
such publication — Held : where any one 
adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no raomipoly of the word 
“ Adventure,” &, on the evidence no real con- 
fusion existed between pltfs.’ & defts.* 
periodicals. — Bidoway Oo. v. Hutchinson 
(1923), 40 B. P. C. 336. 

525. Add. Annotation : — Consd. Perfoiming Bight 
Soc. V. London Theatre of Varieties, [1924] 

A. C. 1. 

531. Add. Annotations: — As to (1) Consd. Falcon v. 
Famous Players Film Co. (1925). 42 T. L. B. 


91. Refd. Performing Bight Soc. v. Mitchell 
A; Booker, [1924] I K. B. 762. 

536. Add. Annotation : — Refd. Osbourne v. Dent, 
[1925] Ch. 309. 

646a. Joint tortfeasor.] — Whore printers 

know that what they are printing ia a piracy, 
&> the purposes for which it is Intended* to 
use the pirated copies when delivered, tlx'y 
are tortfoasors, jointly with the persons for 
whom such copies are printwl, & are jointly 
liable in damages to the jiersons whoso copy- 
right is infringed. — L amb v. Evans, [1896] 
W. N. 156. 

648. Add. Annotations : — .Iw to (1) Refd. Musical 
Performers’ Protection Assocn., Ltd. British 
International IMctuivs, Ltd. ( 19.30), 16 T. L It. 
185. As to (2) Refd. Haynes v. Aldriilge 
Colliery Co. (1923), 130 L. T. 282; Hughes 
V. Satchell (1925), 134 L. T. 93. (iuirralh,. 
Mentd. A.-O. v. Sharp (1930), 09 L. .1 . (’h. 111. 

658. Add. Annotation: — Consd. Performing Uiglit 
Soc. V. Ciryl Theatrical Syndicate, [1924J 1 
K. B. 1. 

655. Add. Annotation Consd. Performing Bight 
Soc. V. Ciryl Theatrical Syndicate, (1924] 1 
K. B. 1. 

560a. - - Printer & person ordering pirated 

copies.] Lamb r. Evws, \ 18951 W. N. 156. 


601. Add. Annotation : — Consd. Macmillan 
Cooper (1023), 23 L. J. P. C. 113. 

035a. .] — Macmhxan & Co. v. Cooper, No. I 

92a, ante. I 

638. Add. Annotation : — Consd. Performing Bight 
Soc. V. London Theatre of Varieties, [1924] 1 
A. C. 1. I 

642. Add. Annotation : — Consd. I’erfonning Itight I 
Soc. V. London Theatre ot Varieties, |1924j | 
A. C. 1. ' 

644. Add. Citations :—Affd., [1921] A. (’. I ; 03 I 
L. J. K. B. .33; J30 L. T. 450 ; 40 T. L. B. 
52 ; 68 Sol. Jo. 90, H. L. 

Add. Annotations : — Refd. Imperial Tobacco 
Co. of India v. Bonnan, [1024] A. C. 755; 
Drabble v. Hycolite .Manufacturing Co. ( 1928), 
44 T. L. R. 264. 

653. Add. Annotation : — Mentd. Jarvis v. Surrey 
County (ADuncU, [1925] 1 K. B. 554. 

657a. .] — Astra-National Produc- 

tions, Ltd. V. Neo-Art Productions, Ltd., 
[1928] W. N. 218. 


693. Add* Annotalions -Asto(\) Consd. Preston v. 
Baphael Tuck, [19261 Ch. 667; MuHical 
IVH’onners’ Protection Assoim., Ltd. British 
1 ntemationai Pictures, Lttl. (1030), 46 T. I^. H. 
lh.*i. 

694a. Sale must be of work represented to be 

unaltered.]— Pltf., the author of two original 
drawings, sold the copyright to delts. Detts. 
afterwards published & sold two drawings, 
which were made hy alterations of yiltf.'s 
onginal drawings, but which had titles differ- 
ent from the titles of pltf. 'a drawings. Defts. 
did not in any way expressly represent that 
the drawings made by sueii alterations were 
pltf.’s. Pltf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could bo recog- 
ziiBod without bearing her name, As she 
claimed an injunction & penalties under 
sect. 7 of the above Act : — Held : to satisfv 
the sect, there must be .a soiling or nubliahmg 
in conditions under which, to the knowledge 


Part XIV. — Remedies 

V. 


PART XIII. SECT. 2. 

531 ii. Of performing ridAto.] — 

An asRocn. was the registered owjior ot 
tbe perfomiing rights of two pieces of 
music, & p)tf. in a suit to rostraia 
deft, from permitting the use of his 
hall for infringing oopyrights . Another 
pltf. was the assignor of those rlght^i, 
but there was no evidence that he was 
the legal owner of the remaining part 
of the copiuright : — HeJd : the aaaocn., 
as the legal owner of the performing 
rights, could maintain the suit. — 
Australian PjBRroRMiNO lUaHT 


Assoc.v. 8c J. Leist. INCOBPOBATEI) V. 
TUBNEB & SON (1927), 27 S. It. N. S. W. 
344 ; 44 N. 6. W. W. N, 76 AUS. 

PART XIV. SECT. 2, SUB-SECT. 1. 

570 11. .1 — A perbon, whose 

copyright tn a book has been infringed, 
IS entitled to demand delivery of all the 
copU>s of tbe offending work in the 
posseHsloa of tlte person wh i has 
infringed tlie copyright, Sc payment of 
the full prloe rcoelved by such person 
for all conies ot the work which have 
been sold. — Bbabt «. Dovaloson, 
119261 App. D. 337.— S. AF. 
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PART XIV. SECT. 3. 

ip. Under Copynghl Jrt, It. S. C., 
1006 (r. 70).} -put Htwkiiig to recover 
penalties under scf t 3U of the above 
Act cannot du<‘uo<>d II the ct. is satisflsd 
that, In committing tlie act or the acts 
cliarged as an lufrlugemont of copy- 
right, deft, did not, act “with In- 
tent to evade the law.” — Natiovai. 
liKKWLKiES V. Paradis, [192''*J •' 
D L It. 875 : (192.51 S. C. H. ■ 
affg., (19241 1 D. L. R. lO*--' , 't" 
K. L. N. S. 429.— CAN. 



Cases e94a— 700a. English and Empire Digest Supplement. 


of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the foim in which it 
was sold or published, since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.* productions did not necessarily 
suggest the inference that they were the 
unaltered work of pltf., the action failed. — 
J^IlKffTON V. Raphaei. Tuck & SONP, [1926] 


Oh. 667 ; 95 L. J. Oh. 382 ; 135 L. T. 93 ; 
42 T. L. R. 440. 

700a. Under Dramatic & Musical Performers’ 
Protection Act, 1925 (c. 46) — ^Effect of Act — 
No right of property given.] — Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it. — Musical Perpokmers’ I^otection 
Abbocn., L/td. V. British International 
Pictures, J/td. (1930), 46 T. L. R. 486. 
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VoL Xm.— Cases l~165b. 


CORONERS. 

Part 1. — Status of Coroner and Coroner’s Court. 

1. Add. Ainioialioti : -(ienernUn, Refd. It. v. Divim*, K.v Wnlton. | 2 K. It. 2U. 

Part IV. — Remuneration and Compensation payable to 

Coroners. 

46. Add. Annotation Mentd. Everett v. Grimtha, [1924] 1 K. U. 041. 


Part VII. — Inquests. 


147. Add. Annotation : — As to (2) Refd. B. v. 
Haslewood, Ex p. Margerison, [1020] 2 K. B. 
468. 

152a. Summoning ** regular Jurymen ** - Im- 

proper.] — (1) Semble : for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury, A: 
l)rivaMy investigate with him any of tin* 
facts of the case, whether or not it can be 
shown that there w’as anything in the nature 
of discussifin between them, is contrary t(» 
public policy, “ misconduct ” at common 
law, & ground for quashing the inquisition 
under Coroners Act, 1887 (c. 71), s. (1 (1). 

(2) Semhlc : the W,t that at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a i)olice 
constable, who had already be<*n sworn ik 
given evidence at the inquest, was allowed 
to point out to the jury where had l»een the 
marks in the roadway of the two vehicles' 
which were said to have met. At where one 
of tlie veliicles had come to re.st, the distance 
between wliicli points the jury ujeasund, is ) 
ground for quashing iin inquisition under 
sect. 0, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), s. 6 (1). 

Tlie ct. expressed the following opinions ; - 

(3) The practice of summoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a largo city so that some of the same 
persons are summoned time after time, is 
very objectionable, & is contrary to the 
principle of the jury system. The practice 
of calling a small panel of “ regular jury- 
men,” whether or not it is illegal, is im- 
proper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between vehicles or upon a view of tbo 
vehicles. (6) But if he does so accompany 


the jury ho should carefully abstain from any 
discuHsion of the case with the jury at such 
view. 

(6) .V coron(*r is not bound to allow others, 
such as those concerned or their rej>r(*Hen1a- 
tive.s, to be present on such a vi(‘W by the 
jury. It is a matter for his discretion. 

(7) There is in» statutiny rcqnir(‘ment that 
the d4‘poHitionH of a witni'SH at the c<ironor’s 
<*t. should bo read f>ver to him. The High 
(’t. has no right t-o n<ld such a recpiii'ement 

Ihose which Paiiiarni'nt lias enacted. 
But if a <*oi*oner thinks then* is any un- 
certainty as to wliat a witness meant, Ai 
parti<MjlarJy if a witnc.sH, before he signs ills 
di'iMJsition, reipiests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness wouhl bo cutitlccl to refuse to sign 
until this iiad been done*. -U. v. Divink, 
Ex p. WAi/ro.v, 11930] 2 K. B. 20 ; 00 li. .1. 
K. B. 1.33 ; 1 13 L. T. 23.'; ; J)t .1. I*. 120 ; 1(i 
T. B. B. 321 ; 28 B. (J. B. 28.3, I). ( '. 

156a, .] — 'Fbe lailure by a coroner at an 

inquest to view the Viody mak(*H the inqur*Ht 
a nullity, Ai is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there h.as been no inqueibt, the et. will 
quash the proceedings before the coroner At 
order an inquest to be held.- -K. v. IIasi.e- 
wooD, Ex p. Margerison, [1020] 2 K. B. 
468 ; 95 B. J. K. B. 075 ; 136 B. T. 270 ; 00 
J. P. 158 ; 42 T. B. R. 746 ; 70 Sol. .To. 006 ; 
24 B. O. 11. .505, D. C. 


Sun-si*x'T. Ia. — View oi' 

165a. Whether coroner should accompany jury.) - 
B. r. Divine, Ex p. Wai.ton, .Nd. l.‘»2a, ante. 
165b. Duty of coroner Not to discuss case with 
Jury at view.) B. v. Divine, Ex p. Wai/fon, 
No. 1.52a, ante. 


PART V. SECT. 1. SUB-SECT. 3.— A. 
52 1». — WrU of fieri facias.] 


may bo directed to ft executed by the I Ib a deputy b1 

rrw^ui ; ooronor. The right to adopt ~Wn.MAMBr. UjCMARi>^ . 

—If the Bhorllf of a Jutte^oUon is a practice ia not affected by S'heriflH j 1 W. W. 11. i02j ; 32 B. C. • 
tt writ ot flm fa. agciiiist hlB ffoodts I Act, as. 8. 9, or by tb8 fact that thorc i CAN, 
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Cum leSe— 408 . Enolish Ain> Ehpibe Diobst Stxpplembnt. 


165c. Presence of persons other than Jury — Dis- 
cretion of coroner.}-- R. v. Divine, Ex p. 
Walton, No. 162a, ante, 

171a. .] — B. V. Divine, Ex p. Walton, No. 

152a, ante. 

237. Add, Annotations: — As to (5) Refd. B. v. 
Divine, Ex p, Walton, [1930] 2 K. B. 20. 
uAs to (6) Refd. R. V, Divine, Ex p, Walton, 
11930] 2 K. B. 29. As to (7) Retd, B. v. 
Divine, Ex p. Walton, [1930] 2 K. B. 29. 
Generallyt Refd. B. v, Haslewood, Ex p, 
Margerison, [1926] 2 K, B. 408. 

308a. Coroner present during Jury's deliberations.] 
— ^At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour : — Held : in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district. — B. v. Wood, Ex p. 


Anderson, [1928] 1 K. B. 302 ; 97 L. J. K, B. 
113 ; 138 L. T. 224 ; 91 J. P. 186 ; 44 T. L. B. 
23; 26 L. G. R. 601 ; 28 Cox, C. C. 446, D. C. 
Annotations: — Conad. I-l v Divine, Er p Walton, [19301 2 
K. U. 29. Beid. Hobbs v. TinUng, Hobbs v. Nottingham 
Journal, [1929] 2 K. B. 1. 

308b. Private Investigation by coroner dc member 
of Jury.] — B. v. Divine, Ex p, Walton, 
No. 162a, ante. 

310. Add. Annotation : — Refd. B. v. Divine, Ex p, 
Walton, [1930] 2 K. B. 29. 

313. Add. Annotation : — Refd. R. v. Divine, Ex p. 
Walton, [1930] 2 K. B. 29. 

XI. Other Cases. 

820a. Permitting constable to give Information to 
Jury at view.] — R. r. Divine, Ex p. Wal'J’on, 
No. 152a, ante. 

408. Add. Annotedion : — Consd. Re Stollery, Weir 
V, Treasury Solicitor, [1926] Ch. 284. 

409. Add. Annotation : — Mentd. Baker v. Dalgleish 
Steam Shipping Co., [1922] 1 K. B. 361. 


PART VII. SECT. 4, SUB-SECT. 6. 

■a. 2f(fusal of wiinoaa to testify — 
Ponoer of coroner to imprison for ctm- 
tempt .] — A ooroner has power to 
imprison tor contempt witnesses who 
refuse to testify when present at an 


inquisition held by him, ovon though 
they were not duly summoned or m any 
way ordered to appear, but were 
brought nolens oolens before him by , 
the police when in their custody after 
being arrested withont wturant. — U. 

V. Ltttlk, R. V MiiiLRB (Man ), [1936J I 


2 W. W. R. 7G2 ; 46 Oan. Crlra. Cas. 
I3G —CAN. 

PART VII. SECT. 6, SUB-SECT. 6.— 
A. (b) V. 
n. Read now “ 308a J 
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VoL XIII.-~Ca8e8 17~846a. 


CORPORATIONS. 


Part I. — Nature 

17. Add. Annoitdiort : — Generally ^ Mentd. Capel 
St. Mary, Suffolk v. Packard, [1928] P. 69. 

41. Add. Annoiati07i8 : — Refd. Mackonzie- 
Kennedy v. Air Council, [1927] 2 K. B. .517 ; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927] A. 0. 899. 

79, Add. AnnoUdione : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941; Aylott v. West Ham 
Oorpn., Sisson v. West Ham Corpn. (1926), 
90 J.P. 99. 

133a. .] — ^A legacy was given to the 

Provost & Follows of Queen’s College. The 
proper name of the corpn. was “ The Provost 
& Scholars ” ; — Held : the l*rovosi & 
Scholars were entitled. — Quken’h Coi.i.EaE, 
Oxford v. Sutton (1842), 12 Sim. 521 ; 
11 L. .T. Ch. 198 ; 6 Jur. 900 ; 59 E. K. 1233. 

176. Add. AnnotationH: — Distd. Houghton v. Not- 


and Attributes. 

hard, Lowe & Wills, [1927] I K. B. 246. Refd. 
Underwood v. Bank of Liverpool, Underwood 
V. Barclays Bank, [19241 1 K. B. 776 ; Liggett 
(Liverpool) v. Barclays Bank (1027), 137 L. T. 
443. 

179. Add. Annotation : — Gonsd. Lloyds Bank v. 
Chartered Bank of India, Australia China, 
[1929] 1 K. B. 40. 

181. Add. Annotations: — Apld. Kroditbank Cassel 
G. M. B. H. V. Schenkers, [1927] 1 K. B. 820. 
FoUd. South liondori Greyhound Hace- 
courses. Ltd. r. Wake (1930), *7 1 Sol. Jo. 820. 

181a. - --- - - -.J South London 

Greyhound BACErounsKs, Ltd. r. Wake 
(1930), 71 Sol. Jo. 820. 

190. Add. Annotation : — Refd. Stoke Newington 
B. C. V. Richards (1029), 45 T. L. R. 660. 


Part II. — Creation of Corporations. 

222. Add. Annotation : — Mentd. It. v. Minister of v. Air Council, [1927] 2 K. B. 517. 

Health, Ex p. Yaffe, [lOROj 2 K. H. 98. 3^5 Annotatione : -Mentd. The CarlgaHli, 

264. Add. Annotation: — Mentd. Dewhurst v. Sal- The Otarama, [1927] P. 03; Lagan Naviga- 

ford Grdns., [1925] Ch. 665 tion Co. v. Jjambeg Bleaching, Dyeing tic 

266. Add. Annotation : — Refd. Mackenzie-Kenncdy finishing Co., [1927] A. C. 226. 


Part III. — T 

326. Add. Annotations : — Refd. Edwards v. A.-G. 
for Canada (1929), 40 T. L. H. 4. Mentd. 
Everett v. Griffiths (No. 3), [1923] 1 K. B. 
138. 

326a. S.P.— -Brownscombe v. Johnson (1898), 78 
L. T. 205 ; 62 J. P. 326 ; 19 Cox. C. C. 25 ; 14 
T. L. R. 328 D. C. 

327. Add, Annotation : — Refd. Edwards v. A.-G. 
for Canada (1920), 46 T. L. R. 4. 

340. Add. Annotations : — Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
mated Marine Workers’ Union (1923), 129 
L. T. 401. 

340a. ,] — ^Trade Union Act, 1871 (c. 31), 

s. 14, & ached. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, “ under proper crmditions.” That 
right entitles a member to inspt^ct them by a 


Members. 

skilled accountant, but the accountant 
should not bo objectionable to the union on 
personal grounds, & should undertake not to 
disclose the information obtained by him 
except to his client. Tho fact that the trade 
union officials believe that the member 
desiring to inspect the books by an accountant 
is acting maid fidOt & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that tho right of inspec- 
tion should not be exercised lies on the trade 
union. — Dodd v. Amalgamated Marine 
Workers’ Union. [1924] 1 Ch. 116 ; 93 
L. J. Ch. 100 ; 129 L. T. 819 ; 40 T. L. R. 
44 ; 68 Sol. Jo. 117, C. A. 

liade unions generally, see Trade & Trade 
Unions. 

I. ,] — Dodd v. Amalgamated Marine 

Workers’ Union, No. 340a, ante. 


PART 1 . SECT. 2, SUB-SECT. 2. 

M. Miner's union ..] — Centre Star 
Mining Co., Ltd. v. Rossland Miners' 
Union (1902), 9 B. C. R. 190.— CAN. 

PART I. SECT. 2, SUB-SECT. 3. 
sd. Sheriff — Of Bombav.y^Held : not 
a oorpn. sole. — ^B ombay (Sheript) r. 
Hukmoji Motajt & Go. (1926), I. L. R. 


51 Bora. 749.— IND. 

PART I. SECT. 4. SUB-SECT. 6.— C. 

sf. Conviction J — A oorpn. can be 
convicted of an offence only under 
tlie exact luune which it Iwally 
possesses. — K v. PELiBSiEits, ltd., 
(1926) 1 D. L. R. 674; [1926) 1 
W. W. R. 189; 46 C^an. Crira. Cas. 


161 ; 35 Man. L. R. 404.~CAN. 

PART II. SECT. 3, SUB-SECT. 1. 

Mz. CoTumiasionH mated hy munici- 
palitves— Under New Urunnoick JClectric 
Power Ad, 1920.1—87. JOHN POWER 
CouMiSHiON V. New System Laundry. 
Ltd. (N. B.), (19281 2 D. L. R. 661.— 
CAN. 
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Cases 416-820. 


English and Empire Digest Supplement. 


Part IV. — Officers, 


416. Add, Annotation : — Refd. Cotter v. National 
Union of Seamon, [1929] 2 Ch. 68. 

421. Add, Annotation : — Refd. Everett v. Griffiths, 
[1924] 1 K. B. 941. 


Part V. — Election to 

583. For “ How tested — Not by mandamus directed i 
ag^ainst person elected.] ” read How tested | 


474. Add. Annotation : — Refd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

512. Add. Annotations: — Refd. Short t?. Poole 
Corpn. (1925), 42 T. L. H. 107; Brown v, 
Dagenham U. D. C., [1929] 1 K. B. 727. 


Corporate Office. 

— Not by quo warranto directed against person 
elected.] ** 


Part VI. — Regulations and Bye-laws. 


631 . A dd. Annotations Consd. A.-G. v. Denby, 
1 1925J Oh. 696 ; Roberts v. Hopwood, [1925] 
A. C. 578. Apld. Everton v. Walker (1927), 
1 37 li. T. 694. Refd. Owner v. King (1922), 128 
L. T. 307 ; MUls v. L. C. C. (1924), 41 T. L. H. 
122 ; R. V, Roberts, Ex p, Scurr, [1924] 2 

K. B. 693 ; Short v, Poole Corpn. (1925). 42 
T. L. R. 107. Mentd. United BUI Posting 
Co. V. Somerset County Oounc*. (1926), 96 

L. J. K, B. 809. 

652. Add. Annotation : — Refd. Everton v. Walker 
(1927), 137 L. T. 504. 

691. Add. Annotation : — .f« to (1) Refd. R. r. 
Minist(*r of Health, E.r p. Yaffe, [19301 2 
K. 11.198. 


700a. .]— Woolley v. Idle 

(1766), 4 Burr. 1961 ; 98 E. R. 16. 

Annotations: — Apld. York Corpn. v. Welbank (1821), 4 
B. & Aid. 438. Reid. Graves v. Colby (1838), 9 Ad. & £1. 
356. 

707a. — .] — Shaw v. Pope (1831), 2 

B. & Ad. 465 ; 100 E. R. 1215. 

736a. .]- Clark’s Case, No. 751, post. 

770a. Presumption of— From non-observance.] — 
A.-G. V. Middleton (1751), 2 Ves. Sen. 327 ; 
28 E. R. 210, L. C. 

Annotations Refd. A.-(J. v. Foundling Hospital (1793), 
4 Bro. C. C. 105 ; A.-G. r. Sinythles (1830), 2 My. 4c Cr. 
135. 


Part VII. — Meetings. 

794. Add. Annotation: — Refd. Neuschild v. British | 820. Add. Annotation Mentd. I^pyton U, D. C. 
Equitorial Oil Co., [1925] Oh. 346. I v. Wilkinson (1920), 43 T. L. R. 35. 


PART IV. SECT. 2, SUB-SECT. 2. 

■h. Procredino hy corporation against 
former member -Whetiier maintainable.] 
— Two of drifts, ic Htiother wore duly 
olerted scdiool trustees In Oct. 1873. 
In Doc. defts., \\lthout the ooncurrenco 
of tbe third tnistee, reiuovod the sehool 
honso from its then site. In June, 
1874, the eoinre. of schools disrnissod 
the three frustoes. & ap])ointod throe 
thciN. Tlio ijouly appoii\ted trustoos 
brought ixxx actlou of Inuipass against 
the tuo trufitoos who had removed the 
school house, 4!: tJielr sersanta, for 
such removal : — Held : no action 
would lie at their suit against defta. 
for acts commit tod during their term 
of offloo. — Smooi. SicrnoN 10 Turs- 
TKKH e. Camkkon’ (1877), 11 N. S. 11. 
(2 It. & C.) 328.™ CAN. 

PART VI. SECT. 3, SUB-SECT. 2. - A. 

631 i. Test of reasonaldeness — General 
rule.] — Every bye-law, w'hethor made 
under a power to prolilbit or a p<nvor 
to rcbtraln or a power to regulate, must 
contain adequate Information as to 
tlie duties of those who are to obey it. 
A: such information must appear from 
the bye-law itself.— M illeu r. City of 


BRKJirrON, [19281 V. L. 11. 375 ; 49 
A. L. T. 249 ; [1928] Argus 1.. It. 209, 

—AUS. 

PART VI. SECT. 3, SUB-SECT. 4. 

713 i. Whether hyc-law void in totox ] — 
A immicipal byo-law may bo good in 
I)art & bad In part. — Brown Tr.anbfkr 
Co. r. Townskeno (Sask.), [1927] 1 
W, W. 11. 910.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 
sk. Who may sue.] — Where the law 
resulting from the exercise of a 
statutory power to make a bye-law 
operates for the general advantage of 
the public at largo, none but the A.-G. 
may sue In respect of its breach. — 
A.-G. & LuMtET V. T. S. Giix iSr Son 
" V., Ltd., [19271 V. L. R. 22 ; [1927] 
Argus L. R. 223.— AUS. 


PART VI. SECT. 7. 

•1. live-taws made under statute — 
‘ ' repeal of statute .] — 

, by the police oomrs. 

of a city in 1915, admittedly valid 
wiion passed, provided that it should 
not be lawful for any person to use any 


vehicle In the " jitney bus service ” 
for gain without being licensed so to 
do. S. had a “ jitnej *’ licence, but it 
expired ou June 30, 1928. He con- 
tinued to operato without a licence, 4c 
was cou^Ictod of a breach of the bye- 
law. The eomrs. had ceased to Issue 
jitney licences, because of an Ontario 
Statute passed in 1927, validating an 
agreement between the city corpn. 

, A: a street railway eo., wdileh provided 
, that the eoriui. bhould not issue any 
new Jitney lieenees, Ac that existing 
! licences should not eontiniio in force 
j after Juno 30, 1928: — Htld : the 

, validity of the bye-law was not 
1 destroyed . — Hr Shawha, [1929] 1 

1 D. L. It. 321 ; 50 Can. CTim. Cas. 267 ; 
I 63 O. L. It. 158.— CAN. 

sm. Statute forbidding future bye- 
law — Lristing bye-law valid— Where no 
, repeal of cjn.’ding bye-law.] — It. v. 
' SiiAW'Kv, [19291 1 I). L. K. 321: .50 
Can, CTIm. Cas. 267 ; 63 O. L. It. 158.— 
' CAN. 

j PART VII. SECT. 3, SUB-SECT. 1.— D. 

836 i. Must be exercised in accordance 
with ctxnstitution.] — K aik v. Bokaski 
1 (Snsk.). [1920] 3 D. L. It. 916.— CAN. 
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Part VIII. — Corporation 

865. Add. Ciiaiiom : — 8vb nom. 11. v. Sankey, 

5 Ad. & El. 423 ; 6 Ncv. & M. K. B. 839 ; 

6 L. J. K. B. 255 ; 111 E. R. 1220. 


Books and Documents. 

Add. AnnoiaXion : — Dlstd. Newington L. IJ. v. 

Eldridgo (1870), 12 Ch. D. 349. 

866. Add. Citaiiojis : — sub nom. K. v. Rye 
(Mayor), 2 Keny. 486 ; 90 E. R. 1263. 


Part IX. — Powers and Liabilities Generally 


880. Add. Annotations : — Apld. The Devon (1923), 
130 L. T. 448. Consd. Dee Conservancy 
Board v. McConneU, [1028] 2 K. B. 169. 
Refd.^ Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
r. A.-G. for Ceylon, [1920] A. C. 147 ; Silver- 
man V. Imperial London Hotels (1927), 137 
L. T. 67. 

891. Add. Annotations: — Consd. A.-G. v. Walker- 
gate Prt'ss, Ltd. ; A.-G. v. BloomlieUl : 

A.-G. V. Carlton (1930), 142 L. T. 408. Refd. 
Davies v. Winstanley (1930), 47 T. L. II. 101. 
Mentd. R. v. Cory, [1927] 1 K. B. 810. 

902. Add. Annotations: — Consd. A.-G. v. Walker- 
gate Press, Ltd. ; A.-G. v. Blooinlield ; A.-G. I 
Carlton (1930), 142 1.. T. 408. Refd. 
Suttle V. Cresswell (1925), 42 T. L. R. 75. 

902a. — .] — A lijnit<*d eo. is not liable to 

the penalties prescribed by the above sec’t., 
but directors, who have issued a proposal 
jointly with a limited co., are liable. They 
arc, however, liable only for one penalty 
between them in respect of each offence 
committed.— A.-G. v. WAi.Kp:RaATJi3 Prksh, ^ 
liTD. ; A.-G. V. BI.OOMFIKLD ; A.-G. v. 

Carlton (1930), 142 L. T. 408 ; 91J. P. 90 ; I 
40 T. L. R. 177 ; 71 Sol. Jo. 100 ; 28 L. G. R. ! 
235. 

903a. Settled Land Act, 1925 (c. 18), ss. 19 (1), | 

20 (1).] — The above sub-sects, are applicable 
to a corpn., because the words “ person of 
full age ” arc used throughout tlie new 
legislation in contrast with the w’ord “ in- 
fant,” A merely mean ” not being an infant,” 
so that they are appropriate to a cori>n. — lie 
Carnarvon’s (Earl) (.'ar.STERFiKLD Settled 
Estai’es, Re Carnarvon’s (Earl) lIiaiicLERK 
SETfLED Estate.^, [1027j 1 Ch. 138; 96 
L. J. Ch. 49; 136 L. T. 241 ; 70 Sol. Jo. 977. 

A n nofutions ■- Refd. Alinglon A: L. C. CJ. 'h Contract, f 1 927 ] 

2 Cb. 253 ; Oglc’h S. E., [1927]! Ch. 223; lie Podlcy, 
Wallace v. Wallace, [1927] 2 Cb. 1(!8. 

907a. Local tramway Act.] —A local tramway 

Act authorised the Board of Trade to make 
bye-laws providing that engines should be j 
brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
— Held : the word ” person ” included a 


CO., & there was no contrary intemtion to that 
effect shown in the other words of the sect. — 
St. Helens Tramways Go. v. Wood (1891), 
56 J. P. 71, D. C. 

910. Add. Annotation : — Consd. fie Gibl)a ^ 
Boulder’s Lease, Houlder v. Gibbs, [ 1925] Ch. 
575. 

1 911. Add. AnnoUUiov : —Refd. Curtis Moffat 
Wheeler, [1929] 2 CIi. 221. 

922. Add. Annotations : — Refd. Deiichar v. Gas 
JJght & Coke Co., (19211 2 Ch. 426 ; A.-G. r. 
Leeds t\)rpn., 1 1929 J 2 (ih. 291. 

928. Add. Annotation Consd. Gairard v. James, 
[1925] Ch. 

932. Add. Annotations : — Apld. Deuchar v. Gas 
Light cfe Coke Co., (19251 V. (\ 691 ; A.-G. v. 
Leeds (^>orpn., [19291 2 (‘b.291. Refd. A.-(;. 
V. Tynemouth Cniorul 1936J 1 Ch.616. Mentd. 
A.-(L V. WestminsUT (*itv (\>uiieil, ( 192 1 ] 2 
Ch. 410. 

935. Add. Annotation : —As to (2) Refd. Morris v. 
Harris, [1027] A. C. 252. 

935a. .] — Pltfs. wore by statute on- 

tru.stod with the contivjl & management of 
])art of the navigations of the Rivers Ouse & 
Foss, in Yorkshire, with power lo charge such 
tolls, within limits, as the corijn. deemed 
necessary to carry on the two navigations in 
whicli the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm ol II. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the linn, their successoi’b & assigns, the right 
to carry cargoes on tiie Ouse in consideration 
of the annual payment of £600 in place of the 
authorised dues & charges, with a proviso 
that there should each year be rcfiiudcd to 
the firm, their successors & assigns, the 
difference between the £600 & tlie amount 
ordinarily charged on the traffic actufdly 
carried. By the Foss agreement the firm 
covenanted to pay the corpn, £200 per annum 
for twenty vears as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors Ha assigms, 
the free use of the Poss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 


PART Vin. SECT. 3. 

878 i. Bv strangtra — Batepuyer — In 
Ontario.] — Journal Printing Co. v. 
McViety (1915), 33 O. L. K. 166; 7 
O. W. N. 633, 796 ; 21 D. L. 11. 81.— 
CAN. 

PART IX. SECT. 2, SUB-SECT. 1. 

ri. British CoJuwhia Govern- 

ment Lujutu Act. ss. 26. 46 — Ifoes not 
include Army <£• Navy i'eUrans in 
Canada ( Vv-toria Unity— Branch asstjci- 
ation established by corporation .] — 
It. V. Victoria Unit (Akmt he Navy 


Vktkrans), [19211 3 W. W. 11. 694; 
66 D. L. K. 512 ; 36 Can. Crim. Cos. 
286 ; 30 B. C. R. 248.— CAN. 

r ii. — ~ Liquor Act, 1912, s. 166 — 
Jniludes corpora/itm.J— S mith v. Tro- 
CAOERO Danbant, Lti)., [19271 8. 11. O. 
39 ; 21 g. J. P. 0. — AUS. 

PART IX. SECT. 6, SUB-SECT 2. A. 

d i. — Pou*r to tahe rnnrtfpuje 1 
All liisurum;® po. was, by its < littrt4jr, 
autburised tu hold n^al ostat.e for tho 
iiumodlaio oGcouiinodation of the co., 
** or such as shall hare been bond fide 
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luurtgugpd to it by wav of socorKy, 
or conveyed to It in satisfaction of 
debts jirevlously contrafted in the 
course of Its deo lings, «ir jnirebascd at 
sales upon jinlgrnents which shall 
have I»efn olttunad l(»r such debts*’; 
Sc liuving Hold sc (onveyod a vessel, 
took fiom th*ir vendee intges. on real 
e-»taf e lui sec urliig the purehaso money 
Ihlfl .1 tran.Haetiou within tin 
( liart* r. the price of the vessel la 'o 
t de»>i exi-itlng previously to 
t \»s uLlon of the Tiitge. i f i i 
AriSl'RANCK Co. V. TAyLOU I I J 

tir. 471. -CAN. 
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such further term or terms as the firm, their 
successors or a49«igii8, mi^t from time to 
time desire. Defts. were the successors of 
H. L. & Sons : — ffeid : the agreements were 
ultra vires, because during their currency, 
which depended on the wishes of defts., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary ; &, being ultra vires 
at the date of their execution, the agreements 
did not become irUra vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay. — ^Yobk Oobpn. v. Lebtham 
(Hbnby) &> Sons, Jjtd,, [1924] 1 Oh. 657 ; 94 
L. J. Oh. 169 ; IS! L. T. 127 ; 40 T. L. B. 
371 ; 68 Sol. Jo. 469 ; 22 L. 0. B. 371. 

Aniwtationa :—DhiA. Birkdale District Eioctrio Supply Co. 

V. Southport Corpn., [1926] A. C. 35r> Consd. Brown v. 

Dagenham U. D. C., [1929] 1 E. B. 737. 

948. Add, Annoiation : — Consd. Deuchar v. Gas 
light & Coke Co., [1924] 2 Ch. 426. 

952* Add, Annoiation : — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

065. Add, Annotaiions : — Consd. Deuchar v. Gas 
light & Coke Co., [1926] A. C. 691. Refd. 
Be JubUee Cotton Mills, [1928] 1 Ch. 1. 

962. Add, Annoiation : — ^Apld. A.-G. v, London 
& Home Counties Joint Electricity 
Authority, [1929] 1 Oh. 613. 

904. Add. Annotation : — Refd. Birkd'Ue District 
Electric Supply Co. v. Southp ^rt Corpn., 
[1920] A. C. 356. 

972. Add. Annotation Consd. A.-G. v. Leeds 
Corpn., [1929] 2 Oh. 291. 

974. Add. Annotation : — Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses — Power to 
run omnibuses on authorised routes — Omni- 
buses run to connect up authorised routes.] — 
'fbo corpn. of L., a municipal corpn., had by 
virtue of their special Act power to maintain 
& run a service of omnibuses witliin the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 
the ninniiig of omnibuses along the route of 
any tramways which the corpn. should bo 
authorised to construct. There w'ere in fact 
two such authorised tramway routes. The 
expen^turo in connection with the running | 
of tlieso authorised tramways could, under 
the corpn. ’s statutory powers, be borne out ' 
of the city fund. The corpn. began an 
omnibus service in pursuance of their 
statuioi’y powers, but it appeared that for 
a very small poriion of the omnibus route, 
namely, for a distance of forty yards, the 
service of omnibuses ran outside the 
boundaries of the citv, joining up with the 
tramway routes slightly fuii/her on, & that 
the expenses in connection therewith were 
borne oy the city fund. An action was 
commenced by a ratepayer for a declaration 
{inter alia) that the running of these omni- 
buses over lihis particular stretch, & payment 
of the expenses in connection therewith out 
oi the city fund, was ultra vires the statutory 
powers of the corpn., & ought to be pro- 
liibited. The question at issue was whetJier, 


so far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn. ’s service of omnibuses 
along the route of a tramway outside the city 
which they were authorised to construct 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking ; — 
Held: the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
viUra vires the corpn. ’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the corpn. ’s tramways 
undertaking. — ^A.-G. v. Leeds Oobpn., [1929] 
2 Ch. 291 ; 99 L. J. Ch. 9 ; 141 L. T. 668 ; 93 
J. P. 163 ; 27 L. G. B. 351. 
u Purchase of land for street widening & 
pleasure garden — Subsequent use of pleasure 
garden for street widening.] — ^A local authority 
bought land in 1896 for the purposes of : 
(a) street widening ; (b) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the purposes .authorised by the Public 
Health Acts. A plan & specifications were 
submitted to the Local Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan A specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
public. In 1927 the local authority resolved 
to utilise one of the pleasure grounds for the 
purpose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & an action was brought 
to restrain the local authority from carrying 
out their resolution : — Held : as one of the 
purposes for which the land was acquired 
was street widening, the local authority was 
not acting ultra vires in using pait of the 
pleasure gardens for that purjiose. — ^A.-G. 
v. Sunderland Corpn., [1929] 2 Ch. 436 ; 
45 T. L. B. 618 ; 93 J. P. Jo. 480 ; ajfd., 
[1930] 1 Ch. 168, C. A. 

994. Add. Annotations: — Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. V. Westminster City Coimcil, [1924] 2 
Oh. 416. Mentd. A.-G. v. Denby, [1926] Ch. 
696; A.-G. v. Sharp (1930), 99 L. J. Ch. 441. 

996. Add. Annotation : — Apld. A.-G. v. County ot 
London Electric Supply Co., [1926] Oh. 642. 

997. Add. Annotation: — As to (1) Apld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. 

997a. Power to erect information bureau on 
promenade — Discretionary powers to erect 
** oonveniencies lor persons using promenade 
for pleasure or health.] — ^A.-G. v. Blackpool 


PART IX. SECT. 5, SUB-SET. 2.— 
D. (b). 

«n. Power to change ratea charged for 
puJblic%dilitiea.\ — Exp. Moncton Txum- 
WAY BiJiaxiuoiTY & Gas Co. (N. B.), 


[1027] 3 D. L. R. IIIS.^CAN. 

•t. Power to erect Otops^On land 
vested in corporation.} — Thoe is no 
power tn a mnniolpal oorpn. to expend 
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money in the erection of ehops on land 
vested in it either as endovmments 
or otherwise. — T aukanoa Borough 
CtoRPN.^^ A.-G., [1937] N. Z. L. ^ 
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Ck>BPN. (1928), 92 J. P. 50 ; 26 L. G. B. 160, 
O. A. 

998« Add, AnnoMwna: — Apld. Deuchar v. Gaa 
Light & Coke Co., [1925] A. C. 691 ; A.-G. v. 
Leeds (k>rpn., [1929] 2 Ch. 291. Retd. A.*Q. 
V, Westminster City Council, [1924] 2 Ch. 410 ; 
A.-G. V. Tynemouth Union, [1930] 1 C'h. 616. 

1000s. By commons conservators.] — It is 

within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, a corpn. constituted under the 
provisions of the Wimbledon & Putney 
Commons Act, 1871, c. cciv., to pay pensions, 
annuities, or superannuation tdlowanccs to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — ^Wimbledon & Putney Commons 
CONSEBVATOllS V. TuELY (1930), 47 T. L. R. 
17 ; 74 Sol. Jo. 819. 


t. Add, Annotaiiom : — As to (2) Refd. Deuchar 
V. Gas Light A Coke Co., [1925] 5 A. C. 691. 
GenerailUt Mentd. Be Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 

t. Add, Annotations: — Distd. Houghton i\ 
Nothard, Lowe & Wills, [1927] 1 K. B. 216. 
CoDsd. Kreditbank Cassel G. m. b. 11. v. 
Sebonkers, [1927] 1 K, B. 826. Refd. Under- 
wood V. Bank of Liverpool, Underwood v, 
Barclays Bank, [1924] 1 K, B. 775; Liggett 
|^iver|>ool) v. Barclays Bank (1927), 137 

1008. Add, AnjioUition : — ^Mentd. The Hayle, 
[1920] I». 275. 

1033. Add. Annotation : — Refd. Attwood v, Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 

1043. Add, Annotation : — Refd. The Jupiter, No. 3, 
[1927] P. 122. 


Part X. — Contracts. 


1103. Add. Annotation: — As (1) Apld. Higgins 

V. Northampton County Borough (1926), 90 
J. P. 82. 

1106. Add,. Annotation: — ^Mentd. Dewhurst v, 
Salford Grdns. (1924), 41 T. L. B. 151. 

1126. Add, Annotation : — Refd. Nixon v. Erith 
U. C., [1924] 1 K. B. 819. 

1127a. Local authority acting under 

Housing of Working Classes Act, 1890 (c. 70).] 
— The words of sect. 56 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that m the former case the authority 
cannot, when acting under the Act of 1890, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50. — Nixon v. Erith Urban 
Council, [1024] 1 K. B. 819 ; 93 L. J. K. B. 
756 ; 131 L. T. 303 ; 88 J. P. 115 , 40 
T. L, B. 373 ; 68 Sol. Jo. 637 ; 22 L. G. R. 
448, C. A. 

1127b. .] — Pltfs. claimed to have a 

written contract dated Mar. 17, 1021, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft, borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention ** of the 
parties ” when the contract was drawn im. 
The contract was entered into between H. 
A; deft, borough & was imder their seal. H. 
subsequently assigned the contract to pltfs. : 


— Held : even if there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rociilled because, having regard to 
sect. 174 of the above Act, deft, borough were 
incapable of entering into a contract witli H. 
other than a contract undei* seal, sc* tliat when 
a tender was made by II. A accepted, thcie 
was no contract como to. — Higgins (W.), 
jjtd. V, Northampi’ON County Borough 
[1927] 1 Ch. 128; 96 L. J. Ch. 38; 136 L. T. 
2.35; 90 J. P. 82. 

1131. Add. Annotation : — Refd. Nixon v. Erith 

U. C., [1924] 1 K. B. 87. 

1133. Add, Annotation : — Refd. Crediton Gas ('o. 

V. Crediton V, C., [1928] Ch. 447. 

1134a. .] — A firm, of which 

deft, was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a largo area of 
which was laid on the grotmd floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed between the parties 
after the dispute arose, deft., in consideration 
of the corpn. refraining from suing, undertook 
to put the* work right at his own expense : — 
Held : deft, was liable under the subsidiary 
contract, although that contract was not 
under seal, as the seal was unnecessary. — 
Leicester Guardians v. Trollope (1911), 
76 J. P. 197 ; 2 Hudson’s B. 0., 4th ed., 419. 

1136. Add. Annotation : — Consd. Nixon v. Erith 
U. C., [1924] 1 K. B. 819. 

1164. Add, Annotation: — ^Mentd. Anderson v. 
Daniel (1924), 180 L. T. 418. 


PART IX. SECT. 6, SUB-SECT. 6.— 
B. (a). 

la. Corporation under Native Land 
Act, member of commitiee .] — 

Tataumangi, Taibuakbna V. Mua 
Cabs, [1»S7J N. Z. L. R. 688.->N.Z. 

part IX. SECT. 6. SUB-SECT. 6.— 
B. (d). 

1059 li. .1 — ^Pltfs. had demised 

by parol for one year the land to F. 
8c put In poeseaskm. Shortly 
aftorwarde defts. entered, tamed him 


out 8c retained poeuoasion. On the 
trial it was ounUmded that F. beiug 
tenant in possession tbp action bhouJa 
have been bronght in his name, 8c not 
In that of pltfs., 8l pitfis. were non- 
suited. In support of a rule to set 
this non -suit aside it \ivaB contended 
that the corpn. could only demise 
under seal 8c the parol deuiise to 
F. was therefore void dc the eoron. 
properly made pltte. : — Held : the 
demise was voW. — 8rt. A.vdrbw's 
CoixxoE Tbostbbs V. Griffin (1853), 
1 P. B. I. 80.— CAN. 
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PART X. SECT. 1, SUB-SECT. 1. 

sd. Co-operahvf aesfx uUwnr~~Nomied 
to carru on labour or trade —ItigM to 
contract for toork or acrovees — li. 8. O., 
1877 (c. 158). J Omauio Co-OPEBA- 
xrvfc Bi*ose CimjSHS* Asbocn. v. 
Clarke (1880), 31 O. P. 280.— CAN. 


PART X. SECT. 2, SUB-SECT 1 

a i. — PoetHon of purthu'ur 

from corporation.}— T rust & Co 

V. Monk (1M8). 14 Gr. .*185.— CAN 



Gases 1165— 1281. English and Empire D[gest Supplement. 


1165. Add, Annotaticm : — Apld. Crediton Gas Co. 

V, Crediton U. C., [1928] Oh. 447. 

1176. Add, AnnotatUm: — Reid. Berners v, Flem- 
ing, [1925] Ch. 2C4. 


1198. Add, Annotation: — Dlstd. Nixon v, Eritb 
U. 0., [1924] 1 K, B. S':. 

1205. Add, Annotation :< — Consd. Michaud v. Mon- 
treal (aty) (1923), 92 L. J. P. C. 161. 


Part XI. — Liability and Remedies in Tort, 


1218. Add. Annotation : — Dlstd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1228. Add. Annotaiiona : — Dlstd. Lagan Naviga- 
tion Co. V. Lambcg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. Reid. Man- 
chester Corpn. V. Parnworth (1929), 46 
T. L. R. 85. 

1225. Add, Annotations : — Consd. ScammcU v. 
Hurley, [1029] 1 K. B. 410. Reid. Phillips v. 
Britannia Hygienic Ijaundry Co., [1923] 2 
K. B. 832. 

1227. Add. Annotation: — Reid. Welden v. Smith, 
[1924] A. 0. 484. 

1220. Add. Annotation : — Consd. Parnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1230. Add. Annotation : — Consd. Manchester 

CorpH. V. Parnworth (1929), 46 T. L. R. 86. 

1231. Add. Annotation : — Consd. Parnworth v. 
Manchester Corpn., [1929] 1 K. B. .533. 

1285a. .] — By a local Act a cans' was vested 

in applts., who were required by the Act to 
keep the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, in an efficient state for the traffic 
thereon. Applts. raised the coping on both 
sides of one of their locks & the banks behind 
it to prevent the lock from being flooded. 
Resps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the pai’t of the canal above the lock 
A to occasion the flooding of their lands, & 
ai^plts. removed the coping without prejudice 
to their rights, but they did not reduce the 
lieight of the banks ; — Held : there being no 
evidence of negligence, applts. , in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of resps.’ lands. — 
Lagan Navigation Co. v. Lambeg Bleach- 
ing, Dyeing & Finishing Co., [1927] A. O. 
226 ; 96 L. J. P. C. 26 ; 136 L. T. 417 ; 91 
J. P. 46; 26 L. G. R. l,n. L. 

1236. Add. Annotation :—Cons^, Howard — Flan- 
ders v. Maldon Corpn. (1926), 13.5 L. T. 6. 


1243. Add. Annotation : — ^Reld. Manchester Corpn. 
i;. Parnworth (1929), 46 T. L. R. 85. 

1261. Add, Annotations : — Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. Consd. Fisher v. 
Oldliam Corpn., [1930] 2 K. B. 364. 

1262. Add. CUationa :—86 J. P. 201 ; 20 L. G. R. 
606 

1262b. By solicitor conducting proceedings 

lor corporation — Corporation not liable.] — 
Eqgington V. Lichfield Corpn. (1856), 5 
E. & B. 100 ; 24 L. J. Q. B. 360 ; 26 L. T. 
O. 8. 27 ; 19 J. P. 819 ; 1 Jur. N. 8. 908 ; 
119 B. R. 418. 

AnnotaiUm : — Befd. Flood v. Jackson, [1895] 2 Q. B. 21. 

1262b. By police appointed by watch com- 

mittee —Borough corporation not liable.] — 
The police appointed by the watch com- 
mittee of a borough corpn., if they arrest & 
detam a person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment. — F isher v, Oldham Corpn., 
[1930] 2 K. B. 364 ; 99 L. J. K. B. 669 ; 143 
L. T. 281 ; 94 J. P. 132 ; 46 T. L. R. 390 ; 74 
8ol. Jo. 299 ; 28 L. G. R. 293. 

1263. Add. Annotations : — Refd. Tolley v. Fry 
(1920), 46 T. L. B. 108 ; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. Mentd. Cassidy 
V. Daily Mirror Newspapers, [1930] A. C. 658, 

1266, Add. Annotation : — Reid. 8orrell v. 8mith, 
[1925] A. C. 700. 

1275a. .] — A public corporate body, although 

not formed for the acquisition of gain & 
making no profits, is liable to pay damages 
in respect of injury caused by its negligence. — 
A.-G. & Dommes V. Basingstoke Corpn. 
(1876), 46 L. J. Ch. 726 ; 24 W. R. 817. 

Annotation: — Refd. Glossop v. Heston & Islewortb L. fi. 

(1879), 12 Ch. D. 102. 

1277, Add. Annotation Held, Fisher v. Oldham 
Corpn., [1930J 2 K. B. 364. 

1281. Add. Annotation : — ^Mentd. Compania Marti- 
artu V. Royal Exchange Assce., [1923] 1 E. B. 
650. 


PART X. SECT. 5. SUB-SECT. 1.— 
A. (a). 

1 1. .] — Where a workman 

is hired to do work for a corpn. by* a 
purson who has no authority to hire 
him, & the corpn. has not ratlfiod tlie 
employment, the fact that ho does the 
work does not create the relationship 
of employer Sc workman between him 
& the corpn. — S tuabt v. Pennant 
S cnooi. Distriot, [1927] 2 D. L. R. 
940 ; [1927] 1 "W". W: R. 949 ; 21 
Susk. L. R. 465.— CAN. 


PART X. SECT* 5, SUB-SECT. 1.- B. 

se. limhtof cot uoration to euforct con- 
tract.] -The inuniclpal coiiunittoe hold 
an ttuotiou to bell to the highest bidder 
u couUuot ontltlliuc him to take for 
one year all the sweepiuers of that town, 
that wore to be colloctod i^ogulorly hi 
tMNrtain uodowiis belonging to the 
municipal committiH). The contract 
was knocked down to ditft., who paid 


ono-third down & aifreed to pay the 
balance by monthly instalments, & 
siKuod the list of bids, as well as a 
doouniout embodyinsr all the terms of 
the contracts, both of which documents 
wore aiso sliced by the president of 
the committee, but neither of which 
was under the seal of that oorporate 
body. The oommlttoe sued deft, for 
the unpaid balance of the prloe of the 
contract ; — Held : notwithstanding tho 
iinperatlTe provitiions of Punjab Munl- 
olpal Act, 1911, 8. 47, if deft, bad 
rtioeived benefit from the contract at 
tho expense of the committee, he must 
pay for what be had actually received 
•Sc enjoyed, os If there was an implied 
( ontract betiveen the parties ; Sc the 
iibscueo of a contract under the seal 
of the corpn. was therefore no answer 
to tho action brought by tho com- 
mittee. — Gujkakwala Municipal 
CUMMITTEK V. FaZAL DUN (1929), 
1. L. li. 11 Lah. 121.— IND. 
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PART X. SECT. 7. 

■f. VUra virca contract — Bmefii 
ricexied by corporaiion — Duly io 
account.] — Countt op Halton r. 
Township op Trapaloab, [1927] 4 
D. L. K. 134 : 61 O. L. R. 45.— CAN. 

PART XL SECT. 4, SUB-SECT. 1. 

1262 ii. .] — Buiuiis V. Dari- 

HOUTH Corpn. (1927), 59 N. S. R. 227. 
—CAN. 

PART XI. SECT. 4, SUB-SECT. 2. 

1 i. .] — Hospital liable for 

the negligence of nurses after an opera- 
tion. — NYBERO V. PBOV08T MUNICIPAL 
Hospital Board, [19271 1 D. L. R. 
969 ; [1927] S. C. R. 226.— CAN. 

t i. Dangerous step—Of public 

library.] — Library Board liable.— 
Nickkll V. City of Windsor, [1927] 
1 D. L. R. 379 ; 69 O. L. R. 618.— CAN. 



Vol. XlIL~<k»rporatioii8. Oaies 1286-~1485. 


Part XII. — Criminal and Quasi-Criminal Proceedings. 


1286. Add, Annotaiiona: — Refd. E. v. Cory, [19271 
1 K. B« 810. Mentd. A.-G. v. Walkcrgato 
Press, Ltd. ; A.-G. v. Bloomfield ; A.-G. v, 
Caflton (1930), 142 L. T. 408 : Davies v. 
Winstanley (1930), 47 T. L. R. 104. 

1288. Add. Annotaiiona : — Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. R. v. 
Leinster, [1924] 1 K. B. 311 ; Allen v. White- 
head (1929), 45 T. L. R. 655. 

1292. Add. Annotation : — As to (2) Refd. R. v. 
Cory, [1927] 1 K. B. 810. 

1292a. ^ .] — (1) An indictment will not 

lie against a corpn. either for a felony or for 
a misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), s. 31. 

(2) Criminal Justice Act, 1925 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
a corpn. could not be indicted at assizes, & 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. — R. v. Cory 
Brothers & Co., [1927] 1 K. B. 810 ; 96 


I... J. K. B. 761 ; 136 L. T. 735 ; 28 Cox, C. C. 
346. 

1293. Add. Annotation : — Refd. Gough v. Rose 
(1929), 46 T. L. R. 103. 

1297. Add. Annotaiiona : — Consd. R v. Cory, [1927] 
1 K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 E. B. 102. 

1298. Add. Annotation : — Refd. R. v, Coryi [1927] 
IK. B. 810. 

1303. Add. Annoiatioii: — Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1303a. Effect of Criminal Justice Act, 1925 

(c. 86), 8. 33.] — R. V. Cory Brothers & Co., 
No. 1292a, ante. 

1304. Add. CUaliona :—21 Cox, C. O. 225; 16 
CY. App. Rep. 131. 

After this case add ** See^ now. Criminal 
Justice Act, 1925 (c. 86), s. 33.” 

1308. After this case add ** Appeal by case stated 
from Justices — Recognisance — How made.] — 
See Ma(UStrates, Vol. XXXIII., p. 413, 
No. 1229.” 


Part XIII. — Delegation of Authority for Particular Purposes. 

1313. Add. Annotation : —Refd. Birkdale District KuHtrie Supply (’o. v. Southport Corpn., 

[1926] A. C. 3!>5. 


Part XV. — Legal Proceedings by and against Corporations, 
their Members and Officers. 


1329. Add. Annotation : — Refd. Leyton U. C v. 
Wilkinson, [1927] 1 K. B. 853. 

1330. Add. Annotation : — Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

1365. Add. Citation: — on appeal (1880), 5 Ai)p. 
Cas. 473, U. L. 

Add. Annotaiiona : - Refd. Deuchar v. Gas 
Light & Coke Co., [1926] A. C. 691 ; A.-G. 
V. Leeds Corpn., jl92{»l 2 Oh. 291. Mentd. 
Nixon V. A.-G., [1930] 1 Ch. .566. 

1366. Add. Annotation : — Consd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

1370. Add. Annotation : — Aa /o (1) Consd. Brown v. 
Dagenham U. D. C., [1929] 1 K. B. 737. 


Refd. Fisher v. Oldham (’o?*pn., [1930] 2 
K. B. 361. 

1376. Add. Annotation Mentd. lie Kent Coal 
Concessions, Bum v. Kent (Joal Concessions, 
[1923] W. N. .328. 

1377. Add. Annotation : —Consd. Cotter v. National 
Union of Seamen, [1029] 2 Ch. 58. 

1409. Add. Annotation : — Refd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

1438. Add. Annotation : — Aa to (1) Refd. Ohowood 
V. Lyall, [1920] 2 Ch. 406. 

1495. AM. Annotation : — Folld. R. v. Poplar B. C., 
Ex p. L. O. C., H. V. Poplar B. C. (No. 2), 
[1022] 1 K. B. 95. 


PART XV. SECT. 4. 

la. For traruiorcMion of aUUvtory 
powers— Action, by Attorney -OeTietal.] — 
n a public body constituted under the 
laws of the Commonwealth trans- 
firresses Its statutory power, the A.-Q. 
for the Commonwealth on behalf of 
the public, whether private injury has 
or has not been allcfirod, hsi) a right to 
complain & to obtain a doclaration of 
transgression, 8c, if necessary, an 
injunction. — Commonwealth & A.-Q. 
FOB Commonwealth v. Austrauan 
Commonwealth Shipping Board 
(1926), 39 C. L. H. 1 ; [1927] Argus, 
L. R. 61.— AUS. 

sb. In what name — Trustees of 
schools.] — Pltf. brought action against 


J.8. 


defts. fur a mandamus to compel them 
to provide for a debt due to him by tho 
trustees of a school section. The writ 
was against dofts. personally, but 
contained a statement that they wore 
trustees, etc., & that deft. D. was 
secrc'tary. Evidence was taken os to 
the existence of tho debt, & tho case 
came on for heeAdng under tho r>lead- 
ings & evidence : — iletd : the trastees 
could only be sued In their euiin»rate 
name. — Cook v. Davipsov (1877), 
R. E. D. 37.— CAN. 


PART XV. SECT. 8. 

18941. To whom addressed.] -When 
mandamns proceedings lie against a 
municipal corporation, it is the better 
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raotlco to make parties tho members 
f council & oflloera whoso olluged 
ehnquoncloB are involved — R. flti.AD) 
, Pembina Municipat, DrantuT No. 
52. (19221 3 W. W. li. 857 ; 70 


PART XV. SECT. 10, SUB-SECT. 3.— 0. 

id. Bye-laws.]— A clerk in tho oflioo 
of the troasiiror of a municipal corpn., 
not being tho custodian of the bye- 
laws of the corpn.. is not compellable 
to produce any of them, upon his 
cross examination on an affidavit marie 
by him on botialf of tho corpn . for use 
on a motion to which tho corpn. is a 
party. —WiiflON v. Pijcmino 
I 1>. R. 203.— CAN. 
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CssM 1680—1604. Enoush Amt EicmB 

1520. After this case insert See, further, CaoWN 
PBAonc®» Vol. XVI., pp. 406, 406.»’ 

1626. Add. Annotations: — As to (1) Refd. New 
York life Insoe., v. Public Trustee, [1024] 2 
Oh. 101 ; Swedish Central By. v. Thompson, 
[1924] 2 K. B. 265. As to (2) Refd. Em- 
ployers* Liability Assce. v. Sedgwick OolUns 
(1926), 96 L. J. K. B. 1016. 

1527. Add. Annotations: — ^Refd. New York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Employers’ Liability Assce. v. Sedgwick 
OoUins (1920), 96 L. J. K. B. 1016. 

1528. Add. Annotation: — As to (1) Refd. Sabatier 
V. Trading Co., [1927] 1 Ch. 496. 

1529. Add. Annotations: — Consd. New Zealand 
Shippmg Co. V. Thew (1922), 8 Tax Cas. 
208 ; Bradbury v. English Sewing Cotton Co., 
[1928] A, O. 744 ; Sv^dish Central By. v. 
Thompson, [1926] A. C. 495. Apld. Egyptian 
Delta Land As Investment Co. v. Todd, [1929] 
A. C. 1. Refd. Baelz v. Public Trustee, [1926] 
Ch. 863. 

1582. Add. Annotation: — Refd. Employers’ 
Liability Assce. t;. Sedg^wick Collins (1926), 
95 L. J. K. B. 1016. 

1536. Add. Annotation : — ^Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 

1637. Add. Annotations : — Refd. Now York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 ; 
Swedish Central By. v. Thompson, [1024] 2 
2 K. B. 256. Mentd. Ellerman Lmes v. Bead, 
[1928] 2 K. B. 144. 

1540. Add. Annotations : — Refd. Now York Life 
Insce. V. Public Trustee, [1924] 2 Ch. 101 j 
Swedish Central By. v. Thompson, [1924] 2 
K. B. 266. 

1544a. Manager of London branch.] — PItf. 

issued a wnt against deft. co. & A., its 


Dioest Supplement. 

maiytg iTi g director, the writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, te obedience to Cos. (Consolidation) Act, 
1908 (c. 69), B. 274, on behalf of the co. 
registered himself as a person resident in t^he 
United Kingdom authorised to accept service 
of process, A; the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
trade in London, yet certain administrative 
activities, e.g., the r^nittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. : — Held : (1) upon the evidence, deft, co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the CO. ; (2 ) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co. — Sabatieb v. Trading 
Oo., [1927] 1 CJh. 496 ; 96 L. J. Oh. 211 ; 136 
L. T. 674 ; 71 Sol. Jo. 104. 

1544b. On person authorised to accept 

service — Sufficiency of Indorsement of writ & 
affidavit of service.] — Pester Fotheroiij:. & 
Hartuno V. Eubsian Transport & Insur- 
ance Oo., [1927] W. N. 27, 0. A. 

See, also, Oompanies, No. 8627a, ante. 

1546. Add. Annotation : — Refd. Sabatier v. Trading 
Oo., [1927] 1 Oh. 496. 

1548. Add. Annotations: — Refd. Bepublica de 
Guatemala v. Nunez, [1927] 1 K. B. 669 ; 
Bichardson v. Bichardi^n, [1927] P. 228. 

1557. Add. Annotation : — ^Refd. Employers’ 

Liability Assce. v. Sedgwick Oolhns (1926), 
95 L. J. K. B. 1016. 


Part XVI. — Dissolution. 

1604. Add Annotation : — ^Refd. Morris v. Harris, [1927] A. 0. 262. 


PART XV. SECT. 12, SUB-SECT. 4.— 
B. (b). 

na i. ] — ^A wilt was Issued 

aaralnet a oo , legisterod oanyins on 


business lu England, but not registered 
nor oarxTing on business in Tasmania. 
The writ was served in London : — 
Jleid the writ must be set aside, as 
there was no authority for the issue 


of a writ for service upon the co. in 
London. — Poet Huon fnuiTGRO wees’ 
Co-operative ‘Assocn , Ltd v. 
Labkinbon (Samuel), Ltd. (1924), 
20 Tas. L. R. 1.— AUB. 


530 



VoL XUL-Omh 14— 189a. 


COUNTY COURTS. 

Part I. — Courts, Judges and Officers Generally. 

14. Add. Citation:— B. W. 0. C. 01. I 22. Add. AnnolaLion :—As to (1) Consd. A.. VV. 

1 V. Cooper & Hall, [1926] 2 K. B. 810. 


Part II. — Liability and Protection of Judges and Officers 

of Court. 

81, Add, Annotations : — Apld. Freeborn v Leeming, [1026] 1 K. B. 160; Monies v. Winter (1029), 46 

T. L. R. 643. 


Part III. — Jurisdiction; 


65. Add. Annotation : — Apld. Parsons v, Burgess 
(1927), 43 T. L. R. 713. 

66. Add. Annotation : — Consd. Upton v. Farmer 
(1930), 142 L. T. 526. 

68. Add. Annotation : — Mentd. De FreviUe v. 
Dill (1927), 96 L. J. K. B. 1056. 

70a. Action lor breach of promise of marriage.] — 
Resp. brought a county ct. action against 
appct. for the return of money articles, 
alleging that the parties had promised to 
marry one another & that appct. had broken ] 
the promise. Reap, contended that the 
action was brought on a bailment, which was 
within the county ct. jurisdiction : — Held : 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue. — I ^aiisons v. Burgess 
(1927), 96 L. J. K. B. 787 ; 138 U. T. 134; 43 
T. L. R. 713. 

71. Add. Annotation : — FoUd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

71a. Question of repalrs—Under Increase of Rent | 
& Mortgage Interest (Restrictions) Act, 1020 | 
(c. 17).] — Deft, was the tenant of a tied 
public-house with living accommodation, \ 
of which pltfs. were the landlords. In 1910, , 
the house was let to deft, at a rent of £75 
per annum for three yeai^. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft, in 
Dec. 1920, took from pltfs. a new lease : 

“ To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years ... at the 
yearly rent of £120.” The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase : — 
Held: the question as to repairs could only 
be decided by the county ct., A the i^gh Ct. 
had no Jurisdiction on this point. — ^B rak- 
SPBAB (W. H.) Sc Sons, Jjtd. v. Babton, 
[1924] 2 K. B. 88 ; 93 L. J, K. B. 801 ; 131 
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L. T. 638 ; 40 T. L. R. 607 ; 68 Sol. Jo. 
718. 

78. Add. Annotation : — Mentd. Performing Right 
Soc. V. Mitchell & Booker, [1024] 1 K. B. 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

83. Add. Citation : — atib nom. Olennib v. Del- 
mar, 1 L. M. 8c P. 402. 

99. Add. Annotation: — Consd. Fgypiian Delta 
Land & Investment Co. v. Tr>dd, (1020] 
A. C. 1. 

106. Add. Annotation : — Consd. Egyptian Delta 
I.And & Investment Oo. v. Todd, [1020] A. 0. 1. 

189b. Issue of summons before leave 

obtained — Irregularity.] — On Jan. 30, 1924, a 
tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (8) of the Act of 1020 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid by 
him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
Ix>ndon ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 6, 1924. Notwith 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pltf., & a summons was issued, all bcaimg 
the date Jan. 30, 1924. By Ord. 7, r. 2, a 
summons to appear to a plaint shall oe dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action ‘.—Held : (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregulaiity could 
be waived by deft. ; (2) as deft, bad appeared 
to the summons & rais^ a defence in no way 
chiiUenging the jurisdiction of the ct., be had 
waived the irregularity ; the action must 
therefore be taken to have commenc’fnl on 
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Jan. 80, & pltf. was entitled to recover.*^ 
Pbinglb v» Hales, [1026] 1 K. B. 673 ; 94 
L. J. K. B, 468 ; 182 L T. 786, C. A. 

147a. Claim lor declaration as to future pay- 

ments — Involving payment of sums exceeding 
described limit.] — ^Where an action was 
brought in the county ct. to recover a money 
claim under an agreement, &, also for a 
declaration as to future payments undpr the 
agreement ; — Held : the county ct. judge 
had no power to make a declaration which 
might involve the payment of sums of money 
by deit. in excess of the limit of £100 pre> 
scribed by 1888 Act, s. 66. — Smith v. Smith, 
[1926] 2 K. B. 144 ; 04 L. J. E. B. 813 ; 188 
L. T. 846, D. C. 

Annotation Refd. Humber CJon&crvanoy Hoard v. Federated 
Coal bbipping Co., [1028] 1 K. H. 402. 

148. After this case add “Sum lent beyond 
jurisdiction — Action for relief under Money- 
lenders Act, 1900 (c. 57).] — Sec Money & 
Money-Lending, No. 377a.” 

197. Add, Annotation : — Consd. Dudley & District 
Bonelit Bldg. Soc. v. Gordon, [1929] 2 K. B. 

106. 

198a. Duty oP Judge to make order — On proof of 
right to possession.] — The words ” may 
order ” in 1888 Act, s. 138, are enabling words 
only, but where the legal light of a landlord 
to the poRscHbion ot premises has been 
CBtaljlishod it is the duty of the judge, not- 
withstanding the permissive 1 )i*m of the 
sect., to make an order for pobscssion. In 
exei’cising the discretion given him as to 
the i)criod for the coming into operation of 
the Order, tlio judge must fix a period rc‘ason- 
ably adjusted to the circ'umstancus of the case, 
including the nature & term of the tenancy. 

The county ct. judge in two cases of weekly 
tenants whose tenancies had been validly 
terminated by notice to quit, refused to 
make any order in one case, At in the other, 
while making an order, postponed its opera- 
tion for twelve months; — Held: this was 
not a judicial c*xerciso of his discretion, in 
either case. — yuEFFiELi) Corpn. v. Luxford, 
Same v. Mohreu., (1920] 2 K. B. 180; 98 
L. J. K. B. 612 ; 141 L. T. 265 ; 93 J. P. 

236 ; 46 T. L. B. 491 ; 73 Sol. Jo. 367, D. C. 

108b. Terms of order — Postponement of operation 
—What must be considered.] —Sheffield 
(\^K i'N. V. Luxford, Same v. Morreije., 

No. 198a, u?itc. 

205. Add. AnnoUti ion : -Held, Rve v. Purcell, 
[1926] 1 K.B. 416. 

206. Add. Annotation : — Refd. Re Keystone 

Knitting Mills Trade Mk., [1929] 1 Cii. 92. 

206a. Claim for declaratlou.]— (1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money is claimed. Shies v. Ecclestonst 
No. 211, post, overd. 

Dpon a contract for the sale of real property 
at a price exceeding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft, had 
foi foiled the deposit paid imdcr the contract 
by deft, to stake -holders, who weref not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
sLike-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim ; — Held : the county ct. had 
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. no jurisdiction to ^tertaln the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for partial specific 
performance of an agreement for the sale 
of property within 1888 Act, s. 67, where the 
purchase-money exceeded i^OO, the amount 
limited by that sect. — De Vries v. Smaix- 
RIDOB, [1928] 1 K. B. 482 ; 97 L. J. K. B. 
244; 138 L. T. 497, 0. A. 

Annotation Coasd. Upton v. Farmer (1930), 142 L. T. S2C. 

206b. .] — Observations os to declarations in 

county cte. — ^Humber Conservancy Board 
V. Federated Coal & Shipping Co., Ltd., 
[1928] 1 K. B. 492 ; 97 L. J. K. B. 136 ; 138 
L. T. 834 ; 17 Asp. M. L. C. 338, D. C. 

.}—See, also. Nos. 147a, 212. 

208. Add. Annotation : — Consd. Smith v. Smith, 
[1926] 2 K. B. 144. 

209. Add. Annotation : — Refd. Upton v. Farmer 
(1930), 142 L. T. 626. 

211. Add, Annotation: — N.F. De Vries v. Small- 
ridge, [1928] 1 K. B. 482. 

212. Add. Annotations : — Dlstd. Davoy v. Bobinson, 
[1023] 1 K. B. 563. Apld. Smith v. Smith, 
[19251 2 K. B. 144. FoUd. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Consd. 
Upton V. Former (1930), 142 L. T. 626. Refd. 
Humber Conservancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492 ; 
Woodrow V. Trawlers (White Sea) &: Grimsby 
(1929), 141 L. T. 676. 

213. Add. Annotations: — Consd. Upton v. Farmer 
(1930), 142 J.. T. 620. Refd. De Vries v. 
Smallridge, [1028] 1 K. B. 482. 

After this case add “ In remitted action.] — 
See No. 878a, post.** 

235. For “ Not within jurisdiction “ read “ Within 
jurisdiction.** 

235a. .] — De Vries v. Smallridge, No. 200a 

ante. 

249. Add. Annotations : — Consd. Rossiter v. 
Langley, [1926] 1 K. B. 741 ; Russoff v. 
Lipovitch (1925), 94 L. J. K. B. 356. Refd. 
De Vries v. Sparks (1927), 137 L. T. 441. 
Mentd. Turner v. Watts (1927), 44 T. L. R. 
105. 

272a. .] — Be Bane v. Foxall & 

Canfor in the County Court op Norfolk 
(1856), 20 J. P. Jo. 293. 

295. Add. Annotation : — Refd. Salter v. Lask, 
[1023] 2 K. B. 798. 

297. Add. Annotaiwn : — Refd. Salter v. Lask, 
[1923] 2 K. B. 708. 

aoji. Ajinoiaiion: — Mentd. B. v. Customs & 

Excise Comrs., [1028] A. C. 402. 

305. Add. Annotation : — ^Mentd. Champagne Heid- 
siock Monopolo Soc. Anon. v. Buxton (1920), 
40 T. L. B. 36. 

315b. — — Disputes in relation to fishing boats — 
Merchant Shipping Act, 1894 (c. 60), s. 887.] — 

Pltfs., who were the owners of a steam 
fishing boat, brought an action in the county 
ft. against deft., who was a member of the 
crew of the boat, claiming a sum as money 
lent by them to deft. Deft, alleged in 
defence that the sum claimed had be(^ paid 
to him as w^ages ; A, further, that the county 
ct. bad no jurisdiction, the question between 
the parties being a dispute concerniug wages 



within above sect, which could only be 
dealt with by a superintendent tliereundor. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute conceminj? wages ; 
— Held : the county ct, had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along had 
jurisdiction to entertain an action for i^oncy 
lent & the sect, did not cither expressly or 
by implication exclude that jurisdiction ; &, 
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further, the jurisdiction of tlie super- 
intendent under the sect, did not arise until 
a party tc> the dispute called him to decide it, 
& here no party had called upon him to do 
so. — STtTiiTjfiy V. PowEiJ., [19301 1 K. B. 
077 ; 99 L. J. K. B. 197 ; 142 L. T. 484 ; 
94 J. P. Jo. 120 ; 40 T. L. B. 230. 

327a. — - Appearance —Raising defence not chal- 
lenging jurisdiction. J —P rinqucc v. flALEb, 
No. 139a, ante. 


Part IV. — Remitted Actions. 


831. After this case add ** Action for relief under 
Money-lenders Act, 1900 (c. 51).] — See 

Money & Money-Lending, No. 434a.” 

362. Add. Citation :~Q1 L. J. K. B. 771. 

373a. On jurisdiction of county court— Reduction 
of claim for damages —Alternative claim for 
injunction.] — Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 
sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
I that of the High Ct. 

Pltf. & deft, entered into an agreement, 
which provided that in the event of any 
breacti thereof by deft, ho should pay to 
pltf. in respect of each such breach a sum of 
£160 by way of agreed liquidated damages. 
Pltf. alleged that deft, had broken the agree- 
ment, & ho brought an action in the High Ct. 
claiming the sum of £160 & an injunction. 
Pltf. afterwards applied, under 1919 Act, 
8. 1, to have the action remitted to a county 
ct., reducing the money claim to £90, Ac 
claiming an injunction in th(* altcimative. 
The master made an order for remittal. 
Pltf. then delivered particulars of claim, 
disking for £90 damages or in the alternativ** 
an injunction. Ho admitted, however, t hat 
the real object of the action was to obtain an 
injunction. On the actum coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 
county ct. judge had juiisdiction toentoitain 
the action, & sent it back to him for trial : — 
Held : the decision of the Div. Ct. was 
correct. — Davey v. Kobinson, [1923] 1 K.B. 
.503 ; 92 L. J. K. B. 336 ; 128 L. T. 513 ; 39 
T. L. B. 103 ; 67 Sol. Jo. 246, C. A. 

379. Add. Annotation: — Consd. Davey t?. Robinson, 
[1923] 1 K. B. 663. 

382. Add. Annotation -Consd. Upturn v. Farmer 
(1930), 112 L. T. 520. 

404a. Duty of county court judge to specify scale of 
costs.] — In an action remitted from the High 
Ct. to the county ct., it is advisable that the 
county ct. judge should specify the scale on 


which costs are to he taxed. Semhle : in 
the absence of any direction by him tvs to 
scale, the costs must be taxed in accordance 
with the scale applicable to tins ainotmt 
recovered. -(h)LD l^mn’iiKUS 6c Nash, Ltd. 
V. Fuu.eu (1925), 131 T.. T. 151 ; 70 Hol..)o. 
281, D. C. 

Atniotahini Consd. Davit's r. Davios (1!)27), D(i D. .1. K. 9. 
lOiiO. 

404b. — - Order for costs on higher scale - 
Necessity tor certificate, j - A count y ct. judge 
cannot nward to ])ltf. in a rcrnitt<*d action 
costs on a scale higher than t4iat a]>])Ucable 
to tht* amount rt'coviM’cd wit bout giving a 
cert i(icat(5 in accordjince wit b 18HS Act, s. 119. 
— Davhss r . Davjhs, |I928J J K. H. 3(JI ; 90 
L. J. K. B. 1000 ; 137 L. T. 507, !).(’. 

408. Add. Annofa/ion : Refd. Hives v. Dawsoti 
(1927), 11 T. L, H. 37. 

410a. Discretion of county court Judge To deprive 
successful party of costs.) -Wlierc a pltf. has 
begun an action in the High (/t. 6c within 
twenty-cmi' days from issue of the writ has 
obtaiiusl, under 11. S. Ord. 14, an onler in 
icspcct of pait of bis cbdm whereby ho may 
sign judgment for £20 or upwards either 
unconditionally or unless tliat sum is paid 
into ct. or to pltf.’a solr., & the remainder 
of pllf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdicliou as a judge of 
the High (Jt. over the costs of tlie wliolc* 
procijcdings, 6c he may order them Uj bo taxed 
on tlie High C't. or on the county ct. scale. 
Hut in deciding the scale on which they are 
to be taxed he must exercise his discretion 
judicially, Ac he is not entitled to deprive 
pltf. of tlie High Ot. costs of the High Ct. 
piocecdings unless pltf. has been guilty of 
some misconduct.— Jenkins & Co. v. Simon, 
[1920J I K. B. Ill ; 95 L. J. IC. B. 97 ; 131 
L. T. 88 ; 42 T. L. K. 39 ; 70 Sol. Jo. 102, 
D. C. 

Anvolaliou : Refd. Oallnun c. Wurniun (la.'lO), I fill T^. J'. 

U27, 

420a. Recovery of Jess than £50 Joinder of 
actions Whether total sums recovered to be 
considered.)- Gaduvan v. Wuiman (1930), 
109 L. T. Jo. 327 ; [1930) W. N. 90. 


Part V. — Procedure. 

438. Add. Annotation :- </cneralli/f Refd. Fiiem j 471, Add. A?inotation.^ : Mentd. lie Kosse, Pui 
Barnet U. C. v. Adams, [1927] 2 Ch. 25. bons v. Kosse (1923), 93 L. J. Ch. 8; Por- 

455. Add. Citationa :—9l L. J. Ch. 627, [1922] forming Right Soc. v. MitcheU & Bookor, 

B, & C. B. 156. [1924] 1 K. B. 762. 
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478, Add. Citation .—20 L. O. B. 667. 


497a. Application under Administration of 

Justice Act, 1920 (c. 81), s. 8— Discretion of 
Judge to order trial without Jury.]— On 
May 10, 1923, pltf. commenced proceedings 
claiming from defts. damages for person^ 
injuries caused by the alleged negligence of 
defts.’ servants. Defts. filed a defence deny- 
ing negligence & afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without givi^ any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & pltf. appealed against that 
order & alleged that the learned jud^e had 
not properly exercised his discretion : — 
Held : the above sect, did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury; the sect, 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise bis discretion judicially ; it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient ; on 
the. other hand it is not necessary for the 
judge to give his rerisons for dispensing with 
a jury, but there must be some grounds 
for 'so exercising his discretion^ — Winn v. 


honDov County Council (1923), 180 L. T. 
860 ; 88 J. P. 31 ; 40 T. L. B. 106 ; 68 
Sol. Jo. 602, D. C. 

4971 ), Onus on party objecting to Jury.] 

— On an application in the county ct. for an 
order that an action be tried with a jury the 
county ct. judge is bound in law to make 
the oraer asked for, unless the party desiring 
lo dispense with a jury under the above 
sect, establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury. — Calcraft v. London 
General Omnibus Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 1092 ; 129 L. T. 794 ; 39 
T. L. R. 406 j 67 Sol. Jo. 641, D. C. 

Annotation : — Contd. Winn v. L. C. C. (1923) 130 L. T, 350. 

499a. Action in which fraud alleged— Whether 

mere allegation sufficient.] — ^To come within 
the proviso to Admimstration of Justice Act, 
1920 (c. 81), s. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft, acted fraudulently. — Everett v. 
Islington Guardians, ( 1923] 1 K. B. 44 ; 
92 L. J. K. B. 260; 128 L. T. 447 ; 87 

J. P. 61, D. 0. 


Part VI. — Trial, Judgment and Execution. 


684a. Damages claimed.] — In an action 

for damages A: an injunction in respect of 
alleged trespass, neither the prmcipe nor the 
paiticulars of claim statc‘d the amount of the 
damages claimed. The particulars of claim 
stak'd that neither the value nor the reserved 
rent ol the dominant tenement exceeded 
JClOO per annvm^ but did not state the value 
or reserved rent of the sei*vient tenement. 
The judge allowed two amendments of the 
particulai'S of the claun, the first, a statement 
that tJic damages claimed were £26 ; & the 
second, an allegation tliat neither the value 
nor the I'eserved rent of the servient tenement 
exceeded the value of £100 by the year 
Held : the county ct. judge had power under 
the above sect, to make the second amend- 
ment, A the first amendment also. — UirroN v. 
Farmer (1930), 142 It. T. 626 ; sub nom. 
Farmer v. Ui*ton, 46 T. L, R. 262 ; 94 

J. P. Jo. 136. 

684b. — — Rent of servient tenement.)— 

UrrroN V. Farmer, No. 634a, ante, 

664. Add. Annotation : — Consd. Iloystead v. Taxa- 
tion Oomr., [1926] A. 0. 166. 

568. Add. Annotations : — Consd. Jaeger Co. r. 
Jaeger (1020), 46 R. P. C. 336. Refd. 
Mackenzie-Kennedy v. Air Council, [1927] 
2 K. B. 617. 

666« Add. Annotahofis Consd. Ord v Ord, 
[1923] 2 K. B. 432; The Koursk, (1924] 
P. 140 ; Debenhams r. Perkins (1026), 183 
L. T. 252. Apld. Conquer r. Boob, [1928] 2 

K. B. 836. 

Heot alsot Estoppel, No. 447a, post. 

567. Add. Annotation: — Mentd. R. t*. Minister ol 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


571. Add. Annotations : — Mentd. Fairman v. Per- 
petual Investment Bldg. Soc., [1923] A. C. 
74 : Manton v. Brocklebank, [1923] 1 K. B. 
406; Oldham v. Sheffield Corpn. (1927), 136 

L. T. 681 ; Colcshill v. Manchester Corpn., 
[1928] 1 K. B. 776 ; Addie (Collieries) v, 
Dumbroeck, [1929] A. C. 3.58. 

678. Add. Annotation : — Refd. Scammell v. 

Hurley, [1929] 1 K. B. 419. 

582. Add. Annotation : — Mentd. G. N. Ry. v, 
L. E. P. Transport & Depository, [1022] 2 
K. B. 742. 

BBS. Add. Annotation : —Menid. Jones v, Gieat 
Western Ry. Co. (1030), 47 T. L. R. 39. 

593, Add. Annotaiio^i : — As to (2 ) Refd. Campbell 
V. PoUak (1927), 43 T. L. R. 496. 

617. Add. Citation 16 B. W. C. C. 43. • 

619. Add. Annotation: — Refd. R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

621. Add. Annotation : — Refd. R. v. New'port 
(Salop) JJ., Exp. Wright, [1929] 2 K. B. 416. 

645a. Goods already in possession of sheriff.] 

— ^A. W., Ltd. v. Cooper & Hall, Ltd., 
No. 783a, post. 

648a. Sum deposited by claimant to goods less 

than value of goods — More than Judgment 
debt & costs.] — Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
6. 166, the sum of £26 which was considerably 
loss than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt A costs of the execution. The 
money was paid into ct. by the bailiff, who 
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remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
th^ execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiS withdrew from possession. 
Upon the taxation of the costs the 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 156 
he was boimd to remain in possession until 
the amount of the value of the goods was 
deposited with him; — Held: as the £26 
was deposited with & taken by the bailiil 
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under sect, 156 of the Act, ho must be deemed 
to have taken it upon the assumption that 
it represented the amoimt of the value of 
the ^ods, & therefore ho had no right to 
remiun in possession or to possession foes 
after the aate of the deposit. — Newsum, 
Sons & Co., Ltd. v, James, [1909] 2 K. B. 
384 ; 78 L. J. K. B. 761 ; 100 L. T. 852 ; 
68 Sol. Jo. 621, D. 0. 

652. Add, Annotation : — Refd. Sheffield Oorpn. v. 
Luxford, Same i’. Morrell, [1929] 2 K. B. 180. 

668. Add. Annotation :• Mentd. Cohen v. Roche 
(1926), 06 L. J. K. B. 945. 


Part VII. — Costs 


677. Add. Annotaiion : — ^Retd. Russoff v. Lipovitcli 
(1924), 69 Sol. Jo. 276. 

684. After this case insert “ 8ee» also. Nos. 566- 
573, ante.” 

686. Add. Annotation : — Refd. Temperance Loan 
Fund V. Erwood (1927), 137 L. T. 449- 

690. After this case add ** Action by 

money-lender.] — See Money & Money-Lend- 
ing, No. 442a.’' 

691. Add. Annotation : — Refd. Campbell v. Poliak, 
[1927] A. 0. 732. 

691a. Order lor costs on lower scale.] — When 

the amount found due to pltf. is between 
£20 &> £50 the scale of costs applicable is 
Scale B, A a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
— ^Hughes (W.) & Son v. Satcuell (1926), 
134 L. T. 93, D. 0. 

691b. In remitted action.] — Jenkins & Co. 

V. Simon, No. 410a, ante. 

693. Add. Annotation ; — Refd. Campbell r. Poliak 
(1927), 43 T. L. R. 495. 

695a. .] — Pltf.’s motor car, whilst being 

driven by his wife, was injured, as pltf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no costs. 
On appeal on the question of costs : — Held : 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, A there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defts., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs. — Jackson v. Anoia>-American 
Oil Co., [1923] 2 K. B. 601 ; 92 L. J. K. B, 
1000 ; 129 L. T. 792 ; 67 Sol. Jo. 640, D. C. 


696b. Order for costs on lower scale.] — On a 

claim by ah unsuccessful doft. against an 
insurance co. as third parties, for indeinnity 
to an amount exceeding £60, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 

• the unsuccessful defts. to pay costs to the 
third parties on Scale B, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount exceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 3888 Act, s. 113: — Held: there 
was no jurisdiction to make the order.- - 
Bevington V. Perks & Bell Assurance 
Society. [1025] 2 K. B. 220 ; 94 L. J. K. If. 
829; 133L. T. 61I.D. 0. 

Annotaiion . — Apld. ilugbOH t). Hatoholi (192.>), 1U4 L. T. i).'). 

750. Add. Amwiation : — N.F. Warwick v. Butler 
& J^uritzen, [1925] 2 K. B. 294. 

750a. .] — ^Whert* under tlie above rule the 

registrar, on the application of a doft. who 
alleges that ho neither resides nor carries 
on business within twenty miles from tbo 
ct., makes an order directing pltf. to deposit 
in ct. a sum of money os security for the costs 
of deft., the county ct. judge under r. 11, 
sub-r. 8, has power to vary or rescind the 
order so made. — ^Warwick v. Butler & 
Lauritzen [192.5] 2 K. B. 294 ; 94 L. J. 

K. B. 657 ; 133 L. T. 240, D. C 

750b. ** Court In which plaint Is entered ” — Court 
to wbloh remitted action sent.] — Where an 
action of tort commenced in the High Ct. 
has been remitted to a county ct. in default 
of security for costs, that county ct. becomes 
" the ct. in which tlio x}la<iut was entered,” 
& the judge may order pltf. to give security 
for costs under Ord. XII., r. 9, of the county 
ct. rules on the application of a deft, wiio 
neither resides nor carries on business within 
twenty miles of the ct. — Riddle v. Ptjlylk, 

1 1930] 1 K. B. 363 ; 99 L. ,1. K. B. 04 ; 112 

L. T. 92 ; 46 T. L. R. 27 ; 73 Soi. Jo. 79(5, j). C. 


Part VIII. — Appeals. 

761. Add. Antxotation : — Retd. Hives v. Dawson 776. Add. Annotation : — ^Mentd. Edwards 
(1927), 44 T. L. R. 37. Porter (1924), 41 T. L. R. 57. 

75Ss. Warwick v. Butler A 776a. Debt or damage claimed not exceeding £20. j 

Lauritzen, No. 750a, ante. — ^An appeal to the Ot. against tiio 
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Cases 778a— 962a. ENaLiSH and Ehfibe 

decision of a county ct. judge granting a new 
trial is an appeal in an action " within 
1888 Act, s. 120, & where the debt or damage 
claimed did not exceed £20 the High Ot. has 
no jurisdiction to hear the appeal unless 
appit. has obtained leave of the county ct. 
judge to append. — ^W ard v. Snbiman (1025), 
133 L. T. 660 ; 41 T. L. B. 698, D. C. 

Annotation .—Rold. Hives V. Dawson (1927), ii T. L. 11. 37. 

779a. Claim less than £20.] — There is no 

appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20. — 
Hives v. Dawson (1027), 138 L. T. 238; 44 
T. L. K. 37, D. 0. 

788a. Order lor payment of possession fees of high 
balUlI— Under Ord. 27, r. 1 (2).]— (1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
directed the high bailiff to withdraw, for the 
payment of his fees. 

On May 16, 1024, the high bailiff of a 
county ct. under a warrant of execution, 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession. The sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the Vnowled^e of 
the high bailiff, as the couiu/y ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-ento^ undertook 
not to remove any of the goods. On June 12, 
1024, the high bailiff on the instruction of 
the judgment creditors withdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement, 
il'he high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 16 to June 12, The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed : — Held : (2) the 
possession of the sheriff did not in the cir- 
cumstances i>revent the high bailiff from 
taking & keeping such possession as would 
entitle him to claim fees ; (3) there was 

evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 
draw Irom possession, but kept actual as 
distinct from walking possession ; & there- 
fore the order of the county ct. was right. 
— ^A. W., Dtd. V. OooPEB &; Haix, I/td., 
[1025] 2 K. B. 810 ; 04 L. J. K. B. 831 ; 
133 L. T. 608. 

787a. Preliminary question of law— Whether 

** Judgment*’ within 1888 Act, s. 120.]— 


Digest Supplement. 

Daws v. Nbttleship, Dtd. (1029), 168 
L. T. Jo. 618. 

789. Add. Annoiationa : — Consd. Ward v. Sneiman 
(1025), 133 Ii. T. 660. Refd. Lloyd.e. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 

1 K. B. 103. Mentd. Nimmo v. Connell, 
[1024] A. C. 695 ; Dew v. United British S.S. 
Co. (1928), 98 L. J. K. B. 88. 

809. Add. Annotation Reid. Cohen v. Roche 
(1026), 96 L. J. K. B. 946. 

810. Add. Annotations: — Mentd. Re Rosse, Par- 
sons V. Rosse (1923), 93 L. J. Ch. 8 ; Per- 
forming Right Soc. V, Mitchell & Booker, 
[1924], 1 K. B. 702. 

818. Add. Annotation As to (1) Refd. Phillips 
V. Britannia Hygienic Ivaundry Co., [1023] 

1 K. B. 630. 

832. Add. Annotations: — As to (1) DIstd. Martin 

V. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler Ac Pope v. Davies, [1024] 2 K. B. 75. 

842. Add. Annotation .-—Mentd. Gregg v. Richards, 
[1926] Ch. 621. 

851. After this case add the foDow'ing cross- 
icfcrenco : — Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case .] — Sec Agriculture, No. 2004. 

852. Add. Annotation: — Consd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 

853. Add. Annotation: — Mentd. Commercial 
Credit Co. of Canada v. Fulton, [1923] A. C. 
708. 

900. Add. Citation : — 20 L. G, R. 663. 

Add. Annotations : — Mentd. Aston v. Smith, 
[1924] 2 K. B. 143; Precious v. Reedie, 
[1924] 2 K. B. 149 : Queen’s Club Garden 
Estates r. Bignell, [1924] 1 K. B. 117. 

903. Annotations: — For the existing annotations 
substitute as follows : — 

Annoiationa: — Overd. AbmhuniB i\ Dimmock, fl916] 1 
K. B. 082. Cook v. Gordon ntis ^^Tonprly decidoci (But klk^ , 
Jj.J ). Reid. Thw Orwcont, Groat Noi thorn S.S. Fishing 
CJo. V. S.h. Crescent (1893), 62 L. J. 1*. 03. 

913. Add. Annotation: — Refd. Simmons v. Crossley, 
[1922] 2 K. B. 05. 

928a. Reference to statutory & other orders & to 
private & local Acts— Duty to supply copies 
for use of court.] — Practice Note, [1926] 

W. N. 308, D. C. 

933. Add. Annotations : — Mentd. Llewellyn v. 
Turner (1022), 126 L. T. 532 ; Miss Gray, 
Ltd. 1 -. Cathcart (1022), 38 T. L. R. 662. 

938. Add. Annotation : — DIstd. Rockham v, 
Tabrum (1923), 129 L. T. 24. 

945. Add. Annotation : — Refd. United States Ship- 
ping Board v. Strick, [1920] A. C. 646. 

Qe2a. Appeal under Poor Persons Rules.] — 

The ct. may award costs against appit. who 
appeals under the Poor Persons Rules, if 
the appeal is entirely frivolous & vexatious Ac 
is a.n abuse of the process of the ct. — Drum- 
mond V. Hbrvey (1927), 138 L. T. 200; 44 
T. L. R. 14, D. C. 
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VoL Xm.-- €k>onty Ck>iirte. Cases 979—1146. 


Part IX. — Certiorari, Prohibition and Mandamus 


979. Add. Annotation : — Apld. It. v. Central 
Criminal Coui’t JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

980a. Not action voluntarily brought in county 

court not having Jurisdiction.] — (1) A 
pltf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft, need not 
enter an appearance in the High Ct. Pltf. 
is not entitled to judgment in default of 
appearance, & such a judgment, if obtained 
by him, will be set aside for irregularity. — 
CmsTi Patents & Engineering Works, 
Etd. V. Maggs, [1023] 1 Ch. 515 ; 92 L. J. 
Ch. 345 ; 40 11. P. C. 109 ; sub nom. OuiSTi 
Patents & Engineering Works, Ltd. v. 
Maggs, 129 L. T. 438. 

1008a. On obligation of defendant to appear— 


Judgment in default of appearance— Validity | 

— Giusti Patents & Knqinbering Works, 
Ltd. V. Maggs, No. 980a, ante. 

1016. Add. Annotations: — Consd. Re Stanluu, 
[1028] 1 K. B. 404. Refd. 11. v. Central 
Criminal Court JJ., Ex p. lu C. C., [1925J 2 
K. B. l.S. 

1038. Add. Annotation: — Consd. St. Magnus, etc. 
Parochifil Church Council v. London Dioccsc' 
Chancellor, [1023] P. 3S. Refd. Hunter v. 
Stadtischo Uochseollschc'rei Gcinciimut/ige 
GescUschaft (1925), 133 L. T. 48S; MausUcld 
V. Robinson [1028] 2 K. B. 3.53. 

1064. Add. Annotation :~ Ap\d. Pringle v. Hales, 
[1025] I K. B. 573. 

1076. Add. Annotation : — Expid. & Apld. Siiubio 
Trading Co. v. Posograph l*ar«‘nt Cori»n., 
[1029] 2 K. B. 200. 

1093. Idd. [nnotatum : Refd. It. v. Miuist<‘i ol 
Health, Kx p. Yalle, 119301 2 1C. H. 9.S. 


Part XI. — Rules and Fees. 

1133. Add. Annotation : -Refd. K. r. MinistcTot Health, Ex p. 1I930J 2 Jv. H. 9s. 


Part XII. — Statutes Conferring Special Jurisdiction. 

1146. In the cross-reference following this case I 

lor “ iS’cc, geiu^rally. Industrial, Provident I Landlord & Tenant Act, 1927 (c. 36).J — Eve 
& Similar SociE'riES ” read “ Sec. generally^ I L.xndlord A 'I’enant, Vol. XXXI. 
Insurance.” 
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OsM S-ISS. 


EiroUSH AND EhfIBE DiGBST SuPPtEHEin. 


CRIMINAL LAW AND PROCEDURE. 

Note. — ^After June 1, 1920, see Criminal Justice Act, 1026 (c. 86). 


Part 1. — Principles of Criminal Liability. 


3. Add, Annotations: — Consd. Sorrell v. Smith, 45. 
fl926J A. C. 700. Held. British Oxy^n Co. 

V, Liquid Air, [1026] Ch. 883. Mentd. Brime- 47, 
low V. Casson, [1924] 1 Ch. 302 ; Sorrell v. 
Smith, [1024] 1 Ch. 606 ; Thompson v. British ee 
Medical Assocn., [1924] A. C. 764. 

5a. Prevention of Crimes Act, 1871 (c. 112), 

s. 20.]- Att einptt'd hurp:lai*y is not a ‘ ‘ crime 
within l^revention of Crimes Act, 1871 
(c. 112), s. 20.— B. V. Bates (1930), 22 Or. 72a 
App. Hep. 49, C. (\ A. 

21. Add. Annotation: — Refd. R. v. Cory, [1927] 

1 K. B. 810. 

22. Add. Annotaiion : — Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 664. 

23. Add. Annotations: — Refd. Jarvis v. Surrey 
County Council, [1926] 1 K. B. 554. Mentd. 
Dean’s Rag Bf)ok (’o. v. Pomcrantz & Sons 
(1930), 47 R. P. i\ 485. 

38. Add. Annotation : — Refd. K. v. Denyer, 
[1920] 2 K. B. 258. 

40. Add. Annotation : — Consd. Allard v. Selfridge 
(1924), 88 J. P. 204. 

40a. Right of defendant to give evidence — As to his 
state of mind.] — (1) Evidence that deft, is 
an accessory after the fact does not support 
an indictment for being a principal, or 
accessory before the fact. 

(2) On tlio question of tnens rea, deft, is 
entitled to give evidence of the state of his 
mind at the relevant time. — B. v. Fitz- 
patrick (1926), 19 Cr. App. Rep. 91, 0. O. A. 


Add. Annotation : — ^FoUd. Bridges v. Griffin, 
[1925] 2 K. B. 283. 

Add. Annotaiion : — ^Mentd. Bodboume v. 
Fiudson (1924), 41 T. L. R. 132. 

Add. Annotaiion : — ^Refd. Anderson v. Daniel 
(1923), 180 L. T 418 

Add. Annotation : — Dlstd. Farey v. Welch, 
[1929] 1 K. B. 388. 

.] — Held: above sect, applies the 

general law of larceny to pigeons so far as it 
does not apply to them already : & con- 
sequently, a taker who honestly believed the 
pigeon taken to be his own was not within 
the sect. — ^Paiiby v. Welch, [1929] 1 K. B. 
388 ; 98 L. J. K. B. 318 ; 140 L, T. 660 
98 J. P. 70 ; 45 T. L. R. 277 ; 27 L. G. R. 
153; 28 (’ox, C. (\ 004, D. C. 

72b. Refusal to maintain wife & family.] — It is no 
defence to a charge of “ wilfully refusing & 
neglecting to maintain” a wife & fandly, 

I whereby they have become chargeable to the 
common fund of a union, that the husband 
bo7id fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. Mefis rea is immaterial. 
— ^Biqos V. Butuhdge (1924), 80 J. P. 76 ; 
22 L. O. R. 656, D. 0. 

122. Add. A^inoiat ion : — Refd. Allen v. Whitehead, 
[1930] 1 K.B. 211. 

133. Add. Annotation : — ^Apld. Allen v. White 
liead (1929), 45 T. L. R. 655. 


PART I. SECT. 1. 

■». Misdemeanour.] — Seville: at 
oommou law dlhubodloure to a staluto 
Ih a iniHdemoanour. — O’D ka v. Mii>- 
WIVES llKOISTKATION BOARD (1024), 
26 W. A. L. 11. 129.— AUS. 

24 i. StahUnry offences — " Offence - 
Irretention of Crimea Act, 1871 (c. 112), 
s. 7.]— SmAniKRN V. Paddkn, 11926] 
S. (J. (J.) 9.— SCOT. 

24 il. - .1— The word 

" oflenco ’’ lu Indian Penal C'udo, a. 149, 
ib confined to olfcnetw uiidor the (’ode 

does not i Delude within Ita inoanluff 
oilenoca under Indian BaHways Act. — 
]{c VAHTTDK^A WUDALl (1929), 3. L. J?. 

Mad. 882.- IND. 

24 ill. CHmi ” — I^evention of 

Crivus Aet, 1871 (e. 112), sa. 7, 20.]— 
To 1)0 relevant a oharge of a con- 
travention of Boct. 7 must libel upon 
Its face a oouvlction on indictment of 
an olTonce, tc a previous oonviotion of 
an oflonce, both of which oflenoee must 
be ” crimes *' as defined In sect. 2U. — 
Murray n. Maomiuan, [1927] S. C. (J.) 
14.— SOOT. 


PART I. SECT. 2, SUB-SECT. 1. 

20 li. Criminal Code, a. 247.] — 

R. 1 -. Hurt (1923), 48 Can. Orlm. Cas. 
82 ; 65 O. L. R. 48.— CAN. 


29 iii. .1 — R. i». Canadian 

Aixis-Ohambrrs, Ltd. (1923), 48 

Can. Crlm. Cas. 03 ; 54 O. L. R. 38. — 


80 ii. .]— A fish merchant was 

couvioted on a charge of olandcbtinely 
taking poBsoBslon of fish boxes, the 
property of various fish morobanth, 
well knowing that he bad not, & would 
not have, rocolved pormlsKiou from the 
owners to his doing so, & with using 
the boxes by filling them with fish 6c 
dispatching tliem to the fish market at 
Glasgow : — Held : as there was nothing 
clandestine in the conduct of accused, 
he was not guilty of the olfenco charged. 
— Murray o. Robertson, (1927 J 
S. C. (J.) l.-SOOT. 


PART 1. SECT. 2, SUB-SECT. 2.— A. 

38 ii. .J — R. V. Crawpobd 

(N. B.). [19271 2 D. L. R. 665 ; 47 
C!an. Olm. Cas. 134.— CAN. 


PART I. SECT. 2. SUB-SECT. 2.— B. 

50 i. NoHftctUionofeoniaoiouadiaeaae 
—Public HeaUh Act, R S. O., 1814 
(c. 218), a. 55 (l).l— Where deft,, a 
Qualified medioal practitioner, hone^y 
believed that a dlseaoe was not com- 
m\mloable .• — Held : there was no 
mens rea, Sc he could not be guilty of a 
criminal ofCenoe. — R. r. Gordon, 
(19241 2 D. L. R. 358 ; 42 Gan. Crim. 
Cas. 2G ; 54 O. L. K. 355.— CAN. 

o (p. 38) i. .} — Mena rea is an 

essential ingredient of the oflenco of 
possessing appauratus suitable for the 
manufacture of spirits ooutrary to 
Inland Revenue Aot, e. 180 (e). This 
does not mean that guilty motive or 


intention must bo shown. Mena rea 
can bo shown by the presumptions of 
feict which may bo raised against 
accused by the nature of the apparatus 
found in his possession & the clroum- 
stances sunuunding that possession. — 
R. (Jackson) v. Hutohinson, [1925] 
3 W. W, R. 744.— CAN. 


sb. Keeping beer over legal airength — 
Ontario Temperance Act, 1916 (e. 60), 
a. 40.J — Held : mens rea necessary 
element. — B. v. Hyde, [1925] 2 D. L. R. 
958 : 44 Can. Crim. Cas. 1.— CAN. 


BO. .] — Held: mens rea not 

necessary element. — R. v. Burke, 
(19251 3 D. L. 11. 625 ; 44 Can. Grim. 
Cos. 234.— CAN. 

»f. VHng bottle for liguor incorrectly 
labelled.] — Held: mena rea essential 
Ingredient. — R. v. Saviok (Ont.) (1927), 
47 Can. Crim. Cas. 262. — CAN. 


sj. Branding animed without authority 
of owner — Brand Act, R. S. S., 1920 
le. 123), a. 17(5).] — Held: mena rea 
essential ingredient. — C labs v. Lawson 
(Sask.), [1926] 1 W. W. R. 173; 46 
Can. Crim. Cas. 118. — CAN, 


PART I. SECT. 3, SUB-SECT. 3.— A. 

fi. Driving motor — Breaeb of 

pravimona of Motor Vdiide Act.] — R. 
V. Doylk (Ont.), [19281 50 Can. Crim. 
(Jas. 233.— CAN. 

PART I. SECT. 8, SUB-SECT. 8.~B. 

o. Delete the word " not.** 



Vol. XXV.-Oriminia Uw. CftM 184-644. 


184i. Add, Annotaiion : — ^Refd. Allen v. Whitehead 
(1929), 46 T. li. B. 655. 

147. Add, Annotaiion : — Aa to (1) Refd. Allen v, 
Whitehead (1929), 45 T. L. R. 665. 

150. Add. Annotation : — ^Reld. Alien v. Whitehead 
(1929), 46 T. L. R. 666. 

167. Add, Annotation: — ^Refd. R. v, Denver, 
[1926] 2 K. B. 258. 

177. Add, Annotation: — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 701. 

178. Add, Annotation : — Consd. R. v, Bateman 
(1926), 94 L. J. E. B. 791. 

212. Add, Annotationt, : — Aa to (8) Consd. R. «. 
Bailey, [1924] 2 E. B. 300. Refd. R. r. 
Southern (1929), 142 L. T. 383. 

220. Add. Annotation Aa to (1) Refd. If. v. 
Eenneally (1930), 22 CV. App. Rop. 62. 

230a. .] — The Ct. of Ciiminal Appeal has 

no power to alter the rules in McNaghten'a 
Caae, No. 220, ante. — R. v. Ft.aveli. (1926), 
19 Or. App. Rep. 141, C. 0. A. 

248. Add. Annotaiion: — Mentd. R. v. Harris, 
[1927] 2 E.B. 687. 

244a. S.P . — R. v. Eopsch (1925), 19 Or. App. 
Rep. 60, C. C. A. 

802. Add, Annotation: — Aa to (1) Consd. R. v. 

Bateman (1926), 94 L. J. E. B. 791. 

306. Add. Annotation : — Refd. R. v. Canham 
(1025), 18 Or. App. Rep. 163. 

417. Add. Annoiaiiona : — Consd. A.-G. for Straits 
Settlmt. V, Pang Ah Yew, [1926] A. 0. 655. 
Refd. Badman v. R., [1924] 1 K. B. 64. 

466. Add, Annotation Refd. Lake v. Simmons 
(1926), 05 L. J. E. B. 586. 

610. Add. Annotaiion : — Mentd. Pickup v. United 
Eingdom Dental Board, [1028] 2 E. B. 459. 

611. Add. Annotation : — Apld. Gough v. Rees 
(1929), 46 T. L. R. 103. 


612. Add, Annotaiion: — ^Distd. Gough v, Rees 
(1929), 46 T. L. R. 103. 

618. Add, Annotaiion : — ^Apld. Gough v. Rees 
(1929), 46 T. L. R. 103. 

018a. Overloading omnibus — Railway Passenger 
Duty Act, 1842 (o. 79), ss. 18, 15.] — The 
conductor of an omnibus was convicted of 
permitting the omnibus to be overloaded con* 
trary to Railway Passenger Dufy Act, 1842 
(c. 70), s. 13, which by sect. 15 imposed a 
penalty for this ofConco on the driver, 
conductor, or guard.” His employer was 
not present at the time : — Held : the employer 
was liable to be proceeded against for ” aiding 
& abetting, counselling & procuring ” the 
commission of the offence. — GouoH t>. Rjebbjs 
(1929), 142 L. T. 424 ; 04 J. P. 63 ; 28 L. ii. It. 
.32; 46T. L. B. 103, D. C. 

616. Add, Annotation : — ^Apld. Allen v. Whitehead 
(1929), 46 T. L. B. 665. 

616a. .] — Reap., the proprietor of a 

refreshment-house was charged ^ith harbour- 
ing prostitutes contrary to Metropolitan 
Police Act, 1830 (c. 47), s. 44. It was proved 
that, though resp. received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. Kosp. only 
visited the premises once or twice a week, 
•Sc there was no evidence that any offence had 
been committed in his presence or with his 
knowledge : — Held : having delegated all 
his authority to the manager & become a 
mere absentee, ho was responsible for the 
acts of the manager, & was liable to con- 
viction. — AliLEN V. WhITEIIKAD, [1030) 1 

K. B. 211 ; 99 J.. J. K. ii. 146; 142 J.. T. 
Ill; 91 .1. P. 17; 45 T. L. R. 666; 27 

L. O. B. 652, D. 0. 

644. Add. Annolohon : Mentd. Pislicr v Oldham 
Oorim., 11930] 2 K. H. 364. 


PART I. SECT. 6 , SUB-SECT. 1.— PA 
B. (b). 

201 11. 1‘roo/ t/uU accused under 2A 

fourteen — Onus of proof Ites on accused. I nio t( 
— R. V. ScHSXiDSR (Saak.), [19271 1 tho i 
D. L. R. 999 ; [1927] 1 W. W. R 306 , less 
47 Can. Crlin. Caa. 01.— CAN. not 

lncl(j 

PART 1. SECT. 5, SUB-SECT. 2.— sooU 

B. (b). faot( 

229 xill. ——.1 —A may 

appreciate the nature & quality of his 
deed as an illegal act, &: may yet be 
insane In respect that he falls to ” 
1 ocognlse that the act is morally wrong , r 

& it Is sufficient to Justify a finding that 
accused is Incapable of instructing his 
defence that, although sane in ordinary 17 *^^ ; 
matters, be is insane in retard to the J 
particular subject-matter of the charge i 

which Is made agai^ him. — H.M. 
ADVOCATB t>. SHAOT, [1927 J S. C. (J.) 
6 ,.-^COT. 'SSI 

229 xiv. .]— Tola Ram v. thrm 

R. (1927), I. L. R. 8 Lah. 684.— DID. that 

o J. .] — A man may 

be sufCoring'from somefovm of insanity, „ ^ 
m the sense in which the word would 
be used by an alienist, Imt may not be ‘ 
suffering from unsonnonees of mind, aa 
defined in Indian Penal Code, s. 84. , 

The law recognises nothing but 27 
lucapaoity to realise the nature of tho — h 
act, it presumea that where a man’s 539 • 
mind or his teoultics of ratiocination n L 
are sufficiently clear to apprehend ' 
what he Is doing, he must always be par 
presamed to intend the oonsequenoee , 
of the action he takee. — M aki Rau h i 
V. R. (1926), L L. R. 8 Lah. 114.— HID. I R. (1 


PART I. SECT. 5, SUB-SECT. 2.— 
B. (o). 

246 Hi. The driver of a 

motor car was charged with causing 
tho death of a pedestrian by bis reck- 
less driving. He stated that lie was 
uot guilty "In respect that by the 
Incidence of toniporary mental dis- 
sociation due to toxic exhaustive 
factors he Mas unaware of the presence 
of dcocased on the highway 6 c of his 
injuries 6 c death, 6c was incapable of 
appreciating his immediately previous 
& subsequent actions." It was uot 
dlfaouted that the pedestrian’s death 
had been caused by tho excessive 
stieod & dangerous manceuvriug of tho 
car : — lieid : if acensed was ouwTwise 
in a condition which Justified his 
driving a car, 6 c if. through no fault of 
his own Sc for some cause outwlth his 
control & which ho was not bound to 
foresee, he became either gradually or 
suddenly not master of his action . 
through some mental defect, 6 c was in 
that state at the time of the oocldont, 
tho Jury were entitled to return a 
verdict of not guilty. — H.M. Advocate 
V. Ritchie, [1926] S. C. (J.) 45. — 
SCOT. 

PART 1. SECT. 5, SUB-SECT. 2.— E. 

279 1. Need not be scientific evidence.] 
— R. V. McOobkeY, [1927] 2D L. R. 
539; 47 Oao. Orlm. CJas 122; 60 

0. L. R. 44^^AN. 

PART ]. SECT. S. SUB-SECT. 3.— A. 

b 1. .J — Wabtau SiJroH r. 

R. (1926), I. L. R. 7 Lah. 141,— IND. 


PART I. SECT. 6 , SUB-SECT. 3.— B. 

297 1 V. . ] — F vldcnoe of drunkc 

ness falling short of a proved incapacity 
in accused to toira tho iiitoiit noocssuiy 
to constitute tho crime, &. meiely 
estaldiHhiug that his mind was affected 
by drink so that he luoio ro&dily gave 
way to some violent jiassion, does not 
rebut tho presumption that a man 
intends the natural consequences of 
his acts.- SiiLiiu 6c (Jama v. K. (1923), 
I. L. R. 7 Lah. 50 —IND. 


PART I. SECT. 6 , SUB-SECT. 2.— B. 

466 iv. .] — Where several 

persons Jqiu In boating another witli 
lathis, A Inflict such sorious Injuries 
on him that ho dies shortly after the 
beating, all are guilty of tho offence of 
murder without distinction. — R. v. 
Umed (1923), I. L. R. 45 AU, 727.— 
IND. 


466 V. .) — Tho doing to 

death of one porsou at the bauds of 
several persons. In ciroumstancos in 
which it could never be known by wbich 
hand life was aotuuUy oxtingulsbed, 
amounts to murder, 6c not merely 
attempted murder, on tho part of 
each of tho persons eoucemed. — ■ 
Ohobb e. B. (1024), 41 T. L R. 27 ; 
L. R. 62 Ind. App. 40. IND. 


PART I. SECT 6 , SUB-SECT. 8 . 
B. (a). 


n I. — .] — A person cannot be bhu/ 
to have aided 6c abetted another, n 
the latter had no oonsclousnes^t of in 
act 4c ezeroisod no volition in 
matter. — K. v, Rasool, [1924 J vpi* D 
44.-8. AF. 



Oases 708a-~083a. English and Empire Digest Supplement. 


708a. Not supported by evidence that de- 

fendant accessory after the fact.] — B. v. 

Fitzpatrick, No. 40a, ante. 

782a. — - — .] — B. V. Fitzpatrick, No. 40a, ante. 

750. Add. Annotation : — Apld. B. v. Woods (1030), 
143 L. T. 811. 

761. Add. Annotation : — Consd. B. v. Woods 
(1930), 143 L. T. 311. 

751a. .] — On a charge of attempting to obtain 

by false pretences, “ intent & “ attempt *’ 
must be carefully distinguished. — B. v. 
Punch (1927), 20 Cr. App. Bep. 18,0. C. A. 

751b. .]— Two letters were written by the 

accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which were couched in obscene 
lecherous terms, purported to be written by 
ti woman, & invited the recipient to come to 
the place where the accused lived, & to have 
immoral relations. T'he recipient, on reading 
them, believed they were written by a woman, 
lie did not go to tlu* place where the accused 
lived, & no meeting between them took 
place. The accused was charged with 
attempting to procure the commission of an 
act of gross indecency by the recipient of 
the letters with himself. At the trial the 
jury were asked to say only (i) whether the 
accused was the writer of the letters, & 
(li) if HO, whether the letters amounted to an 
attempt to procure the commisdon of the 
offence charged. The jury received no 
direction in regard to what was necessary in 
law to constitute an attempt, as distinguished 
from more intention, to commit an offence. 
The jury convicted the accused: — Held: 
the accused’s acts were only remotely, & 
not immediately, connected with the com- 
mission of the offence, & the jury should 
have been diroct(*d that such acts did not in 


law constitute an attempt to procure the 
commission of the offence charged. The 
conviction must, accordingly be quashed. — 
B. V. Woods (1930), 143 L. T. 811 ; 46 
T. L. B. 401 ; 22 Cr. App. Rep. 41, C. C. A. 

751c. .] — ^R. V. Freedman, No. 10779a, post. 

766. Add. Annotation:— Retd. R. v. Punch (1927), 
20 Or. App. Bep. 18. 

756. Add. Annotations : — Apld. H.v. Woods (1930), 
143 L. T. 311. Refd. R. v. Punch (1927), 20 
Cr. App. Bep. 18. 

799. Add. Annotation ;--Dlstd. R. v. Woods (1930). 
143L. T. 

812. Add. Annotations : — Consd. Sorrell v. Smith, 
[1925] A. O. 700. Refd British Oxygen Co. 
V. Liquid Air, [1925] Ch. 383. Mentd. 
Brimelow v. Casson, [1924] 1 di. 302 ; Sorrell 
V, Smith, [1924] 1 Ch. 606 ; Thompson v, 
British Medical Assocn., [1924] A. C. 764. 
814. Add. Annotations : — As to (1) Refd. Bardie 
Lane v. Chilton, [1928] 2 K. B. 306. As to 
(2) Consd. Sorrell v. Smith, [1926] A. C. 700. 
Generally. Refd. G. W. K. v. Dunlop Rubber 
Co. (1926), 42 T. L. B. 376. Mentd. Brime- 
low V. Casson, [1924] 1 Ch. 302. 

861. Add. Annotation : — Generally, Refd. B. v. 
Berg, Britt, Carrd & Lummies (1927), 20 
Cr. App. Rep. 38. 

902. Add. Annotation : — Refd. R. v. Gordon (1925). 
133 L. T. 734. 

913. Add. Annotations : — Mentd. B. v. Bams, 
[1927] 2 K. B. 587; R. v. Noble (1928), 20 
Cr. App. Bep. 191. 

930. Add. Annotation : — Refd. R. v. Luberg (1926), 
135 L. T. 414, 

933 a. Though no direct communication 

between conspirators.] — B. v. Meyrick, B. 
V. Ribuffi (1929), 45 T. L. R. 421 ; 21 Cr. 
App. Rep. 94, C. C. A. 


PART I. SECT. 6, SUB-SECT. 6.— 
B. (a). 


760 V. . 

a U. L. K. 8*24 


-K. V. Hump. fl92«] 
1 W. W. 11. 649 ; 51 


Can. C’rlra. Cas 230 ; 41 B. C. It. 36.— 


CAN. 


PART I. SECT. 6, SUB-SECT. 6.~C. 

772 i. Lxabilxty for attempt — Larceny. J 
-H. r. SHAID. [1926] 3 T>. h. U. 653 , 
119261 2 W. W. R. 310 ; 40 Can. Crim. 
Cae. 209 ; 30 Man. L. It. 64.— CAN. 


PART I. SECT. 6, SUB-SECT. 6.- D, 

fcf. C/iarge of assault u'llJi itUtnt to 
rormmt rape — AmourAs to charge of 
attempted rapr.] — It. r. MaoIntyri!. 
(1926), 43 Can. Crim. Oofl. 366.— CAN. 

PART 1. SECT. 6. SUB-SECT. 7.— A. 

h 1 . .J — Every person ot 

legal rcspoosibility wbo knowingly & 
voluntarily oo -operates wltb, or aids 
or assists or advises or encourages 
another in the commission of a oruno 
18 an aooonipUce, without regard to 
the degree of bis guilt. — R. v. Gal- 
LAunRK, [1924] 4 D. L. K. 1069 ; 3 
W. W. R. 357,— CAN. 

h il. .] — An accused may 

1)0 convicted on a charm of counselling 
<tu offence, although the person 
< emiBoUed did not actually commit the 
uffence. — R. v. Yek Jam Hono (Sa<ik.), 
11929] 1 I). L. n. 170 ; 60 Can. Crim. 
Cae. 37*2 ; [1928] 3 W. W. R. 490.— 
CAN. 


PART I. SECT. 6, SUB-SECT. 8,— A. 

s i. .} — Conspiracy cannot exist 

unless two or moie persons arc parties 
to an agreement to do an illegal act, 
or to do a legal act illegally, both kuo^\ - 
ing, or being deemed to know, that the 
carrying out of the purpose involves 
the eonunisblun of an indictable ollcucc. 
— R. V. Segai, [1925] 4 D. L. R. 762 ; 
Q. R. 39 K. B. 436.— CAN. 

s U. What amounts to — Conmiring 
with another ignorant of irUended fraud.] 
— R. V. Skquibk (Ont.) (1928), 49 Can. 
Crim. Cos. 266.— CAN. 

PART 1. SECT. 6, SUB-SECT. 8.— C. 
831 i. One alone cannot conspire .] — 


from facts proved,] — R. v. Biminoton 
(B. C.) (1026), 46 Can. Crim. Cas. 249.— 
CAN. 


921 ii. S. P. R. V. Thornton (B.C.) 


(1926), 46 Can. Cnm. Cas. 240.— CAN. 


q i. .] — If an information 

charges a conspiracy between A., B., 
C. & D., together & with E. Sc F. & 
others, & a oouvlction finds A. guilty 
of a conspiracy with B. Sc with E. ii . 
& others, the conspiracy on which A. 
is convicted is not a different con- 
spiracy from the one on which ho was 
charge. — R. t). Marino Sc Chuson, 
[1927] 2 W. W. R. 408 ; 47 Can. Crim. 
Cas. 348 ; 38 B. C. R. 452.— CAN. 


There con he no conspiracy unless two 
or more minds are ad idem as to their 
object. — U abbis v. R. (1927), 48 

N. L. R. 330,— S. AF. 

885 1. HusiKind dr wife .] — Husband 
& wife cannot conspire toother so as 
lo be guilty of the crime of conspiracy. 
— R. V. McKechik, [19261 N. Z. L. R. 
1 .— N.Z. 

PART I. SECT. 6. SUB-SECT. 8.— N. 

894 ii. .)— R. V. BoOK- 

IIALTEK & Lanin, [1924] 3 D. L. R. 
122 : 42 Can. Crim. Cas. 186.— CAN. 

804 m. .]— R. V. Porter & 

Marks (B. C.). [1928] 4 D. L. R. 826 ; 
60 Can. Grim. Gas. 390.— CAN. 

PART I. SECT, e, SUB-SECT. 8.— O (a). 
921 i. Conspiracy may be inferred 


PART I. SECT. 6. SUB-SECT. 8.— 
0. (c). 

935 E. .] — The rule of 

evidence that, on charges of conspiracy, 
the acts Sc declarations of each con- 
spirator in furtherance of the common 
oujcct are admissible against the rest, 
is applicable on a charm of bribery, 
since the cHmo of bribery involves 
corrupt conduct of, Sc the acting In 
concert by. Sc the existence of a common 
purpose between, the persons oouoemed. 
It is Immaterial whether the existence 
of the common purpose or the par- 
ticipation therein of those alleged to 
have participated in the crime be proved 
hrst. though either clement is nugatory 
without the otbw. — R. v. Levy, [1929] 
App. D. 312.— S. AF. 
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VoL XIV.— Criminal Law. Cases 960a— 1049. 


Part II. — Original Criminal Jurisdiction. 


960a. .] — Grey’s (Lord) Case (1641). 1 

State, Tr. 439. 

961a. Right of Scotch Mcr.]-— Sanchab’s (Lord) 
Case (1612), 9 Co. Rep. 117a ; 77 E. R. 902 ; 
wib nam, Sanquire’s (Lord) Case, 2 State 
Tr. 743. 


AnnoialionB : — Oonad. R. v. Graham (1791), 2 Leach. 547. 
Raid. Clarendon's Case (1667), 6 State, Tr. 29L Mentd. 
Judgment & Execution in Treason 8c Felony Case (un- 
dated), 12 Co. Hep.. 129 ;R. v. Cooke (1826), 7 Dow. Sc 
Ry. K. B. 078 ; Smith v. R. (1849), 13 Q. B. 738 ; R. v. 
Eyre (1868), L. R. 3 Q. B. 487 ; R. v. Plummer, [1902] 
2 K. B. 339. 


967a. Not by articles exhibited by peer in 

House of Lords.] — Clarendon’s (Earl) 

Case (1667), 6 State, Tr. 291. 

.975a. .] — Somerset’s (Duke) Case (1551), 

1 State, Tr. 615. 

988. Add, Annotation : — Mentd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 


989. For “ R. v. Elliot ” read “ R. v. Elliot, 
Hollis & Valentine.” 

Add. Annotations: — Refd. R. v. Paly (1704), 
2 Ld. Raym. 1106 ; Biirdottv. Abbot (1811), 
14 East. 1. 

991. Add, Annotation: — Consd. R. v, Cory, [1927] 
1 K. B. 810. 


992. Add. Annotation : — Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 863. 

993. Add. Annotation: — Mentd. K. r. Southorti 
(1929), 142 L. T. 383. 

1004. Add. Annotation : — Mentd. British Oxygen 
Co. V. Liquid Air, [1025] Ch. 383. 

1005. Add. Amiotation :- Refd. Mu.siual Per- 

formers’ Protection Assocn., Ltd. v. British 
International I’icturos, Idd. (1030), 40 

T. J.. U. 485. 


1007. Add. Annotations : — Oenerally, Mentd. R. v. 
Evening Standard, Ex p. Public Prosecu- 
tions Director, R. v. Manchester Guardian, 
Ex p. Same, R. v. Daily Ex])re8S, Ex % 
Same (1024), 40 T. L. R. 833 ; R. v. Dail 
Mirror, Exp. Smith, [1927J 1 K. B. 845. 

1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.] — 
An order made by the Central Criminal (Jt. 
directing that any taxes demanded by the 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the salaries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36). — R. v. Central Criminal 
Court JJ., Ex p. London County Councu., 
[1925] 2 K. B. 43 ; 94 L. J. K. B. 479 ; 132 
L. T. 666; 89 J. P. 66; 41 T. L. R. 
269 ; 69 Sol. Jo. 381 ; 27 Cox, C. C. 734, 
D. C. 


1022a. .] — R. V. Devon JJ., Ex p. Public 

Prosecutions Director, No. 1138, post. 

1030. Add. Annotation: — Distd. R. v. Teesdala 
(1927), 138 L. T. 160. 

1031. Add. Annotation: — Distd. R. v. Teesdale 
(1927), 138 L. T. 160. 

1031a. .] — It is not necessary in 

order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), s. 6, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous conviction should use 
the actual words ” rogue & vagabond.” 
since the statute itself provides that a person 
convicted of any of those offences shall be 
deemed a rogue & vagabond.” — R. v. Tees- 
DALB (1027), 138 L. T. 100; 91 J. P. 181 ; 
44 T. L. R. 30 ; 28 Cox, C. O. 438 ; 20 Or. 
App. Rep. 113, C. O. A. 

1082. Add. Annotation : -Folld. R. v. Dixon, 
Houthnnipton Justices, /ir> p. Porteous (1029), 
142 L. T. 597. 

1032a. — - Before charge gone into.] 

Deft., who was representod by a solr., was 
chnigcd before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would l>e liable tf> imprisoninent for a term 
exceeding three months. Ho was not in- 
formed of his right to trial by a jury 
appearing before the ct., before the charge 
was gone into, but ho was so informed after- 
wards, when all the evidence had been heard, 

I but before the ct. liad announced their 
decision. Deft. protc'sU'd twice by his solr. 

I that ho could nut at tliat stage be put to 
this eleeiicm, but on being informed by the 
chaii'inan that if ho did not elect, the cose 
would be sent for trial, he stated by his solr. 
that ho would bo dealt with summarilv. 
Deft, was then convicted & lined: — Held: 
the procet'dipgs wore a nullity as the giving 
of that informaih>n to tlie ]>c‘rHon charged 
on hib appearing before <lu* et., ” before the 
charge is gone into,” in accordance with 
Summary Jurisdiction Act, 1870 (e. 49), 
s. 17, IS a condition precedent to tlie validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed.— R. v. Dixon, 
SouTiJAMPTON Justices; Ex p. Porteouh 
(1930), 142 L. T. 697, 598; svb nom. R. v. 
llAMi*.sHiitF. Justices, Ex p. Portkous, 94 
J. P. 70; 46 T. L. R. 157; 28 L. G. R. 
84, D. O. 

1084. Add. Annotation : -FoUd. K. v. Dixon, 
Southampton Justices, Ex p. J'orteous 
(1929), 142 L. T. 597. 

1049. Add. Annotation : — Mentd. Salvesen (or 
von Ixirang) v. Austrian Proiierty Administra- 
tor, [1927] A. O. 041. 


PART II. SECT 1, SUB-SECT. 6. 

sa. Mechon for speedy/ trial.] — K. v, 
Cummins (N. S.) (1S28), 50 Cw. Grim. 
Cas. 375.— CAN. 

sb. .] — When a prisoner has 

elected a speedy trial, his consent to 
be BO tried, on additional charges 
which it is sought to prefer against 
him. is required only when they are 
not founded on the facts or eyidence 
disclosed to the depositions. — It. v. 
Duff (Sask.), ri929] 1 D. L. R. 152 ; 


.'jO Can. Crim. Cos. 246 : [1928] 3 

W. W . Ji. 550.— CAN. 


,0. .1 — R. V . Yke Jam Hovo 

(Sask.). [1929 J 1 D. L. K. 179 ; 50 
Con. Olm. Cas, 372 ; [19281 3 W. W. 11. 
490.— CAN, 


■d. .1 — R. V. Speii>el (Mta.). 

(1929), 52 Can. Crim. Cos. 311 - CAN. 

M. .J- -When a priHoii*r has 

consented to a sp^y trial before the 
district ct. Judge’s orlmmaLct. on the 
charge for whksh he has oeeu oom- 
mitted lor trial, be may be so tried 


641 


without any fmtlui (oiiscut on any 
other charge foumltd on the facts or 
evidence dlsclohed tii ttic dcpusitions. 
— K. V. ViKDRHKii A iJMUury (Alta.). 
I1929J 3 W. W, i; 748 . 52 Can. (Mm. 
Cas. 370. CAN. 

PART II. SECT 2. SUB-SECT. 1. 

r i. Offence committed before juris 
dictwn yranted- Trial tmhsequenf ii> 
grant.] R. v. nRl8i,F.K (N. S.), (l'>28| 
3 D. L. R. 221 ; 40 Can. (Jiim ' 
341.— CAN. 



OaM 107>»— Utfa. Enoush and Emfibe Dioest SumAHENT. 


1079a. Ftaudulent oonveraton begun abroad— 

Receipt of proceeds In England. ]— -A fraudu- 
lent conversion begun abroad, even though 
triable there, but completed by receipt of 
the proceeds in this country, is justiciable 
in this country. — B. v. Lyle (1024), 18 O. 
App. Rep. 69, 0. 0. A. 

1100. Add. Annotation : — Refd. The Fagemes, 
[1920] P. 186. 

1101. Add. Annotation : — ^Dlstd. The Fagemes, 
[1927] P. 311. 

1124. Add. Annotations : — Aa to (2) Refd. The 
Fagemes, [1926] P. 186. Aa to (4) Refd. The 
Fagemes, [1926] P. 186. 

1138. For the existing paragraph in original 
volume substitute the following paragraph : — 

.]--A person on 

board one of His Majesty’s ships, which was 
then in commission & lying in the tidal 
waters of the Firth of Forth imove the Forth 
Bridge, was alleged to have committed 
larceny as a clerk or servant to the Navy, 
Army & Air Force Institutes. He was 
plac^ under arrest by an executive oiHcer 
of the ship, A, some days later, by which 
time the vessel had arrived in Torbay, he 
was apprehended by the Devon police & 
charged before the justices, who committed 


him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1910 (c. 60), s. 17 (1) (a), 
conomitted on the his^ seas. Prisoner was 
arraigned A pleaded not guilty & a jury was 
impanelled, but (jLuaiter sessions declined to 
proceed with the mdictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 116, which 
was said to give them jurisdiction, did not 
extend to offences committed in estuaries or 
rivers in Scotland, A that the offence charged 
was properly triable only by the Scottish 
cts. : — Held : quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, A therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 116 of that Act, in the county 
where the offender was apprehended. — ^B. 
V. Devon JJ., Ex p. Public Pbosbcutions 
Dirbctob, [1924] 1 K. B. 603 ; 93 L. J. E. B. 
284 ; 130 L. T. 640 ; 88 J. P. 73 ; 40 T. L. B. 
213 ; 68 Sol Jo. 422 ; 27 Cox, 0. C. 693, D. C. 

1235. Add. Annotationa : — Mentd. B. v. Harris, 
[1027] 2 K.B. 687; R. v. Liddle (1928), 21 
Cr. App. Rep. 3. 


Part III. — Limitation of Time for Criminal Proceedings. 

1269. Add. Annotation .-—Apld. R. v. Hewitt (1026), 89 J. P. Jo. 721. 


Part IV.— Bail. 


1887, Add. Annotation ; — Apld. Ex p. Hatry, 
(1920), 168 L. T. Jo. 303. 


1845a. .}—Ex p. 

168 L. T. Jo. 308. 


Hatry (1920), 


PART II, SECT. 8, SUB-SECT. 1.— A. 

1148 iv. .] — ^Aocused, 

ohargod with infllotics grieToiui bodily 
harm, was arrestod on a warrant & 
brought before two Justloes for sum* 
mary trial in a judicial district other 
than that in which the offence was 
committed. Justices of the peace in 
Saskatchewan have jurisdiction as such 
throughout the Provinoe. He pleaded 
to the charge & made his defence, & 
it was not until be appealed from his 
oonvloUon that he ohiected to the 
place of trial — Held: applying 
Criminal Code, s. 677, appit. was 


properly ohaiyed & tried, even if 
s. 884 did apply ; 8c even if ho had a 
light to bo tried in the district where 
the offence was committed, his objec- 
tion to the place of trial was raised too 
late. — It. V. Robebt^ [1928] 1 D. L. R. 
260 : 49 Can. Crim. Cas. 171 ; 22 Sask. 
L. R. 242 , [1927] 3 W. W. R. 844.— 
CAN. 

PART II. SECT. 8, SUB-SECT. 1.— 
C. (a). 

t i. .] -Held ; a letter 

written by deft, from a city in 
Pennsylvania to Ontario, enclosing 
money for travelling expenses 8c con- 
taining instructions to proceed to 
Montreal, was deft ’s act committed 
in Ontario, 8l a taking 8c enticing awaj 
within sect 316 ofthe Code.— R. v. 
Loftto U926), 46 Can. Grim. Oas. 
890 : 69 O. L R. 65 —CAN. 


PART II. SECT. 8, SUB-SECT. 8. 

1264 xvl. .1— R. V Db 

Bbugb (1927), 47 Can. 0^. Oas. 811 ; 
60 O. L. R. 277.— CAN. 

sd. Appeal from refusal to ehange — 
Bntiah Columma .] — ^Aooused was con- 
victed at Prince Rxiport on a charge 
of murder The Supreme Ct. of Canada 
on appeal set aside the oonvlotion 8c 
ordered a new trial. An application 
was then made by accused to change 
the venue 8c was dismissed. An appeal 
from the order was dismissed for want 
of jurisdiction, as no appeal has been 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province. — R e, Sankby (1927), 
49 Can. Crim. Oas. 196 ; 39 B. C. R. 
247 -CAN. 

PART IV. SECT. 1. 

1801 vil. .1 — R. V. Cooper- 

bloom (1924), 43 Can. Crim. Cos. 394. 
—CAN. 

1801 vlU. .1— The main, 

although not nooessarlly the only, 
consideration that should determine 
the exercise of a magistrate’s discretion 
is the question of securing the attend- 
ance of accused. — K ok e/R. (1927), 48 
N. L. R. 267.— S. AF. 

m i. ^.J — Criminal Code, 

s. 696, provides that where the oflenoe 
is punishable by imprisonment for 
more than five years a Justice of the 
peace, joifftly with some other justice, 
may in oerudn olrcnmstanoea admit 
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the accused to bail. One justice has 
no jurisdiction to take the rcooguis- 
anoes, 8c, if he does so, no liability is 
imposed, at least no liability which can 
be enforced in a summary manner. — 
R. V. Moore, [1924] 1 W. W. R. Ill ; 
41 Can. Cnm. Oas. 164 ; 18 Sask. L. R. 
60.— CAN. 

m il. Justice of the ptace ] — 

Under s. 664 of the Criminal Code a 
justice of the peace has jurisdiction to 
admit an accused to bail before ho is 
brought before the lustioe in ct. on 
the charges preferred against him. — 
R. V. McKenzie, [19291 3 D. L. R. 
799 . 2 W. W. U. 421 ; 51 Can. C. C. 
42.3 , 38 Man. L. R. 241 . affff., [1929] 
1 W. W. R. 249.— CAN, 

sf. Amount of bail — Power to in- 
crease.] — Bail was fixed by a magis- 
trate at the close of a preparatory 
examination of accused who was com- 
nutted for trial. The ezanunatlon was 
reoponed to ascertain whether accused 
admitted eight previous oonviotions. 
Upon his admission, prosecutor applied 
for an increase of bail, which the 
magistrate granted. Aooused then 
ap^ed for an order that the bail 
as originally fixed should stand* — 
Held: It was competent for the magis- 
trate to reconsider the amount of the 
bail.— SwABT e. R. (1923), 44 N. L. R. 
133.— 8. AF. 

sg. Effect of bad — Whcfker reekaned 
os part of imprisofimef^.}— The 
duxing which ] ‘ 


oh prisoner is out on bail 



Vol. yov.-^Madoa Uw. Cases 1906—1484. 


ISOS. Add, Annotationa Mentd. R. v, Harris. 
[192712 K. B. 687; R. r. liddle (1928), 21 
Or. App. Rep. 3. 


1411a. When granted—Only in special cir- 

cumstances.]— R. V . Gregory (1928), 20 Or. 
App. Rep. 186, 0. 0. A. 

1416. Add. AnnokUions : — Apld. R. v. Williams 
(1926), 19 Or. App. Rep. 67. Mentd. R, v. 
Dennis, R v. Parker, [1924] 1 K. B. 867 ; B. 
V . McDonnell (1928), 20 Or. App. Rep. 163. 

1436a. When term ot Imprisonment short.] 

— In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail. — B. v. Selkirk (1926), 18 
Or. App. Rep. 172, 0. C. A. 

1488. Add. Annotation : — ^Mentd. Statham v. Stat- 
• ham, [1920] P. 131. 

1480. Add. Annotation : — Mentd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Or. App. Rep. 47. 


1448a. Vacation intervening.]— In consider- 

ing applications for bail the ct. has regard to 
the interval of a vacation. — R. v. Cuakavan- 
MiTTTU (1929), 21 Or. App. Rep. 184, C. 0. A. 

1443b. — .] — R. V. Waxman (1930), 22 

Or. App. Rep. 81, C. O. A. 

1445. Add. Citation .*—87 J. P. Jo. 636. 

Add. Atmotaiion : — ^Refd. R. v. Davidson 
(1927), 20 Or. App. Rep. 66. 

1445a. .] — The ct., in granting an application 

for leave to appeal against conviction & 
sentence, offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £60 & that of a surety in the 
same sum. — R. v. MacDonald (1028), 21 
Or. App. Rep. 26, 0. O. A. 

1446a. .] — R. V . Davidson, No. 3129b, post . 


Part V. — Proceedings Preliminary to Indictment. 


1458. Add. Annotation : — Refd. Conn v. Turnbull 
(1926), 89 J. P. Jo. 300. 


1459. Add. Annotation : — Refd. Oonn v. Turnbull 
(1926), 89 J. P. Jo 300. 

1484. Add. Citation .—31 T. L. R. 401. 


under an order for bail made at hit) 
request oaunot be reckoned as port of 
his term of imprisonment, even though 
such order was nlira mrea.— 11. v. Iaoi, 
[1»25] 2 W. W. R. 129 ; 43 Can. Grim. 
Gas. 363.— CAN. 

■h. .1 — The time of im- 

prisonment for an offence agamsi 
Manitoba Temperance Act does not 
continue to run while prisoner is out 
on bail ponding an appoai. — R. v. 
Sipes, [1926] 3 I), L. R. 361 ; (192^] 
2 W. W. R. 326 : 44 Gan. Grim. Gas. 
60 ; 36 Man. L. R. 151.— CAN. 

•J. Eatreatmeni of bail.] — The pro- 
cedure to be followed on an applica- 
tion to estreat boll Is to be found in 
Bail Act, s. 12 (2). — R. v. Bkioob 
1923), 38 B. O. R. 207.— CAN. 

•k. Appltcahon to remit — 

Appeal.] — No appoai lies from the 
refusal by a county ct. judge of a 
motion to remit & discharge the 
estreat of appct. ’s bail-bond. —R. v. 
Schneider (1923), 40 Can. Grim. Gas. 
206 ; 56 O. L. R. 213.— CAN. 

PART IV. SECT. 2. 

p i. .1 — R. V. Murray (1926), 

59 N. S. R. 119.— CAN. 

p 11, .] — In non-capital criminal 

oases, the general rule is that an 
aooui^ person is entitled to bail unless 
there are reasonable grounds for sup- 
posing that he will not answer to nlH 
bail at the trial. As to what con- 
stitutes such reasonable grounds there 
Is no definite rule. It is In the dis- 
cretion of the judM, who Is entitled to 
take into consideration, not only 
matters bdCore him in evidenoe, but 
also Buoh thiiw as are matters of 
common knowledge. — R. v. MoIvek, 
[19291 V. L. R. 50.~AU8. 

1886 ill. .1 — The fundamental 

test on bail motions Is tho probability 
of prlsonerlB evading justice. — Tnu 
State v. Puboexx, [19261 1. R. 207 : 69 
I, L. T. 141.— IR. 

1844 I. Seoertty of ptmi$h~ 

men!.] — ^The ot. may have regard to 
(a) tho seriousness of the crime 
ohasgod ; (b) the severity of the punish- 
ment : (e) the strength of the case on 
the depositions ; (d) the prospect of a 
reasonably spe^y trial; tc (e) the 
opposition of tho A.-Q. — The State v. 
PVBOKLL. [1926J I. K. 207 ; 59 I. L. T, 
141.— IR. 


1844 il. -.1 —Krishna 

Chandra Jaoati v. 11. (1927), I L. II. 
6 Pat. 802. -IND. 

1849 i. Conduct ofprtaonrr — Tamper- 
ing with Crown untnesee* ] — Tampering 
with tho prosecution witnesses may bu 
a good reason tor refiisiog bail. — 
Krishna Chandra Jagati v. r. (1927), 
I. L. R. 6 Pat. 802.— IND. 

1840 11. .)— Where bail was 

opposed, on the ground that aoousod 
bad boon arrested oef ore InvestigatloTiH 
were ooinplote to prevent bis tampering 
with Grown witnosMOS . — Held . tho 
mogistrato was not warranted in 
remsiug boil for that reason — Koic v. 
R, (1927), 48 N. L. R. 267.— 8. AF. 

PART IV. SECT. 4. 

1361 V. .1 — R. V. Staoo 

(1925), 44 Can. Grim. Gas. 128.— CAN. 

1861 vl. .) — ^The State v 

PunoFi.L, [19201 I. R 207 ; 59 I. L. T. 
141 — IR. 

1361 vii. R. t. Noa 

S\N Htwa (1927), 5 I. L. R Ran 270. 

—IND. 

o i. .] — The oppociition of the 

A.-(t to the giving of ball, while en- 
titled to great weight, docs not bind 
the discretion of the ot — 1 ’he 8tatk 
V. PURCELi., [19261 1. R. 207 ; 59 1 h T. 
141,— IR. 


PART IV. SECT. 5. 

1383 11. .1 — ^After com Ictiou for 

cape & a new trial ordered ball was 
refused. Rape is an offence punish- 
able with death, & unless there is un- 
reasonable & unjust delay In bringing 
on the second trial, bail will not be 
granted. — R. v. Auoer (1929), 52 
Ctm. C. C. 80 : 64 O. L. R. 198.— CAN. 

1388 iU. .1 — Rc R. V. Auger 

font) (1929), 62 Can. G. C. 281.-- 
CAN. 

PART IV. SECT. 8. 

1401 V. .1 — Whore a police 

ina^trate refused to allow accused to 
be released on ball ponding tho pro- 
litninaiy hearing, an application by 
way of habeaa corpus for accused's 
release on boil was granted R. v. 
MaoDONAAD. [1925] 2 W. W. R. 043.— 
CAN. 

PART IV. SECT. 12. 

si. Grounds for gron<i7H7.1 — While 
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It is not possible to lu> down an in- 
fioxihlo riuo as to when a person ooii- 
victed of an offence & sentonoed to 
impilHoument, who appeals ogulnsi 
his oonvictiou. should or should not he 
admitted to bail pending tlio deter- 
mination of his appeal, it is luipottant 
to boar in mind that every one is pi*o- 
Burned to he imiocent until legally 
oonvictod, & Hint so far as Is humanly 
possible the law should ho so ad- 
ministered as not to do injuslioo to an 
innoc'out person. R, v. bMi'iii, R. v. 
Barnard (102i), 4.1 Gan. Grim Gas. 
24 ; 5C O. L. R. 244.— CAN. 

sm. By Supreme Court of Canada.] 
— A judge of the Supreme Ct. bos no 
jurlsdlotlon to admit to ball an 
aoousod person ponding his appeal, 
such jurisdiotion being oonforred by 
Criminal Code, s. 1019 (1), upon the 
Chief Justloo of tbo appellate ot. or a 
judge of that ot. deslguatod by him. — 
8'rEET.B V. R., [19241 2 D. L. R. 470 ; 
[19241 8. C. R I ; 42 Gan. Gdm. Gas. 
47.— CAN. 

• I. Time for erUenna trUo 

recognlaanre.] —On an appeal from a 
summary conviction, since there Is now 
no time limit tor filing the notice of 
appeal under Ortminaf Code, s. 730, 
toero is no time limit for entering lain 
the recognisance which may be given 
under sub-sect. c. — R. v. Barilko, 
[19241 4 D. L. R. 832 ; 3 W. W. R. 
424.— CAN. 

ell. .1—11. V. Desjarlaih, 

[1924] 3 W. W. R. 146.— CAN. 

sn. When application for release tun 
be made — Before return by gaoler ahoimng 
cause of commiiment.) — Jie Hood, [1928 J 
1 1). L. R. 624 ; 49 Can. Grim Gas. 
101 ; 69 N. b. R. 471.- CAN. 

PART IV. SECT. 13. 

BO. Refusal by sheriff — Summary com- 
plaint.] — Held * an appeal to tho High 
Ct. of Justiciary against a refusal of 
bail was not confined to cases tried 
upon Indictment — Liddsll e. 
Strathekk, fievei 8. G (J.) lOT. — 
SCOT. 


PART V. SECT. 1, SX7B-8EOT. 8.— A. 

1488 ii. .] — ^Wbore a man 

who knows that he is under detention 
ocqulesoes in tbe sttuation tliere Is an 
arrest, even though there has been no 
actual touching of bis person 



Cans 1613a— 167Sb. EkoUsh and Eupirb Diqest Sum.EUENT. 


1518a. .] — ^R. V. Boulton (1871), 12 Oox, 

0. C. 87. 

Annotation : — Hentd. R. v. Luberg (1926), 135 L. T. 414. 

1523. Add, Annotationa : — ^Mentd. B. v. Harris, 
[1927] 2 K. B. 687; R. v. Noble (1928), 20 
Cr. App. Rep. 191. 

1586a. .] — ^R. V, Boulton (1871), 12 Cox, 

C. C. 87. 

Annotation : — Mentd. K. v. Lnberg (1926), 135 L. T. 414. 

1556a. .] — White v. Taylor 

(1801), 4 Esp. 80 ; 170 B. R. 648. 

1583. Add. AnrMiation : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 E. B. 879. 

1611. Add. Annotaiions : — Refd. Poland v. Parr, 
[1927] 1 E. B. 230. Mentd. Prager v, Blat- 
spiel. Stamp & Heacock, [1924] 1 E. B. 
606. 

1622. Add. Annotation : — Folld. Isaacs v. Eeech, 
[1925] 2 E. B. 354. 

1622a. Town Police Clauses Act, 1847 (c. 89), 

5. 28.] — Under the above sect, in order to 
entitle a constable to take a person into 


custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reascmable grounds believes 
that the person is committing it. — Isaacs v. 
Eeech, [1926] 2 E. B. 354 ; 94 L. J. E. B. 
676; 133 L. T. 347; 89 J. P. 189; 41 
T. L. R. 432 ; 23 L. O. R. 444; 28 Cox, 0. C. 
22, D. C. 

1663a. .]— Brown’s Case (1647), cited in 

2 Hale, P. C. at p. 111. 

Annotation .—Refd. Howard v. (Tossett (1845), 5 L. T. O. S. 

144. 

1673. Add. Annotation : — Mentd. Fisher v. Oldham 
Corpn. (1930), 143 L. T. 281. 

1678a. .] — ^BLATCEmR v. Eebip (1782), 1 

Hy. Bl. 16, n. ; 126 B. R. 10. 

Annotationa: — Conid. II. v. Wolr (1823), 1 B. & C. 288. 

Apld. A.-G. V. Joflerys (1824), M'Olo. 270. 

1678b. Except when issued to A. & 

constable.] — ^Weatherell v. Watson (1822), 
1 L. J. O. S. E. B. 2. 


HiaaiNB V. MACDONAiiD (B. G.), [1928] 
4 D. L. Jl. 241 ; 11928] 3 W. W. R. 
115 ; 60 Call. Grim. Cos. 353.— CAN. 

1498 I. Ncceaaary to inform priaoner 
under what power conatable acting .] — 
A perfioii •about to bo arrested is 
ontiUod to know under what power the 
conslablo is arresting him Sc. it ho 
speciiicH a oertain power, whioh the 
liorson kncfwH the constable has not 
got. ho is ontitlod to object to such 
arrest Sc escapo from custody, suoh 
custody not being a lawful one. — 
Api'ASANU Mudauab V. R. (1924), 
J. L. R. 47 Mad. 442.— IND. 

sp. Second arrest justified — First 
arrest irregular.^ Kr p. Malatbky, 
11925] 2 1). L. R. 242 ; 43 Cun. Grim. 
Cos. 800.— CAN. 

PART V. SECT, i, SUB-SECT. 2.— 
E, (b). 

1 565 V. . 1 — Tolograms from 

tho “ police ” of a Native State whioh, 
ill addition to personal dosoription of 
tho fugitive & suggestions of his 
possible movements, merely alleged 
that ho was wanted for embezzlement 
of money to the value of two lakbs, 
do not constitute orediblo information 
or roasonublo suspicion sufflcleut to 
justify his arrest without a waiTOut in 
Bntish India. — S ubodii Chandra Roy 
C iiowDirBY V. R. (1924). I. L. R. 52 
(^alc. 319.— IND, 

PART V. SECT. 1, SUB-SECT. 2.— 
E. (e) i. 

ai. Liguor Act. R. S. A., 1922 

(c. 229). s. 85. J — Two police olficors, 
husi>ucting that uceusod sold liquor 
contrary to tho above Act,, went to his 
premtscs &, without dl.sclosiug their 
identity, asked him to serve them with 
liquor, whioh ho did. Havmg oou- 
Humud the liquor thoy ordorod more, 
which was being served but not con- 
sumed when, dlsclesiug their identity, 
they arrested accused without a war- 
rant ; — Held : aocuseil was foimd 
actually oommJttlng " an oflonco, tc 
eonld bo arrested without a warrant. — 
R. V. Dills, 119241 1 W. W. R. «5I ; 
44 Gun. (3rim. Gas. 329 ; 20 Alta. L. R. 
166.— CAN. 

a il. Manitoba Temperance Act, 

C. A., 1924 (C. 118), «. 114.1— R. v. 
ZENtoK (Man.), [19271 3 W. W. R. 424 ; 
48 Con. Grim. cSas. 398.— CAN. 

e i, .] — While where an 

ollence consists not of on individual 
act but of a course of conduct, e.p., the 
keeping of a rtisorderly house. It may 
be that if a peace oinoer saw over a 
period of time all the essential elements 
of the offence be could bo said to have 
found the ocoused committing it, 


therefore, would be justified under 
8. 64 8 of tbe Code in arresting without 
warrant, yet. If tho evidence is not 
sufficient to warrant a conviction, it 
follows that tbe peace officer who made 
the arrest could not have found the 
accused committing the offence. — R. 
o. Bottley, [19291 3 D. L. R. 766; 
2 W. W. R. 76 ; 51 Can. Grim. ,Ca8. 
384 ; 24 Alta. L. R. 43.— CAN. 

PA -iT V. SECT 1, SUB-SECT. 2.— 
F. (a) 

k 1. Warrant prematurely issued — Dia- 
charge on habeas corpus — Re-arrest .] — 
Exp. David (N. B.), [19281 3 I). L. R. 
237 ; 49 Can. Grim. Cos. 381.— CAN. 

1 i. .1 — R. 1?. LEADBRTTElt 

(N. S.), [19291 1 1). \j. R. 666 : 61 
Can. G. d 6(i. -CAN. 

sq. Warrant must be in constable’s 
posstssion.] — Sect. 50 of l*olico Act, 
191(1. has not oitcrod the rule that at 
tho time when an ofilucr executes a 
warrant of commitment for non- 

laymont of a fine imposed tmder 
Motor Omnibus Act, 1926, he must 
have tho warrant of oommitmont in 
Ills possession. — Bull v. Laing (1929), 
S. A. a. 11. 65.— AUS. 

PART V. SECT. 1, SUB-SECT. 2.— 
F. (b). 

sr. Inclusion of tcords not applic- 
able .] — Whore deit.’B arrest was justi- 
fied, os bo was not prejudlood In any 
way : — Held : appiioatiou for his 
discharge should be dismissed, not- 
withstanding tho inoluslon in tho 
warrant of words which were not 
applicable Sc should have been omitted. 
— OVERSRKRB OF THB POOB V. MaB- 
BY ATT (1924), 42 Can. Grim. Gas. 132 ; 
67 N. S. R. 315.— CAN. 

st. Description of prisoner — Suffi- 
eiency.] — Appot. was arrested under 
tho name of ‘‘ Mrs. Richard F. Wado ” : 
— Held : tho description w as sufficient 
as no one could possibly Ik' misled by 
tbe description of the pei’son con- 
tained in the w’arrant.- -Re Wapk 
(1918), 53 N. B. R. 124.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
F. (c). 

1674 iil. .1 — ^Whero on arrest la 

not jusUflod wluiout a warrant, it is 
nooossary for tho constable making the 
arrest to have tho warrant in his per- 
sonal possession, even although the 
person arrested does not demand its 
production. It is not sulUciont that a 
warrant has been issued directed to 
** all or any of tbe police ofiloors ** of 
tho province, & is In possession of a 
constable on whose instructions by 
telephone another constablu at a 
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different place makos tho arrest & 
dolivors the person arrested to tho 
constable who holds the warrant. — 
R. V. Linder, [1924] 3 D. L. R. 505; 
2 W. W. R. 646 ; 20 Alta. L. R. 415.— 
CAN. 

1680 V. .] — R. V. Ward 

(1923), 53 O. L. R. 569.— CAN. 

1686 V. .] — ^An arrest on a 

Sunday nndor a warrant Issued for an 
offence against Manitoba Temperance 
Act, G. A., 1924 (o. 118), is not illegal. 
— R. V. Smith, [1927] 2 D. L. R. 982 ; 
[19271 1 W. W. R. 734; 47 Can. 

Grim. Cos. 345 ; 35 Man. L. R. 386.— 
CAN. 


•v; Accused illegally under arrest 
without warrant.] — Where, when a war- 
rant was issued, aoousod was illegally 
under arrest because previously ar- 
rested without a warrant; — Held: it 
did not affeot the validity of tho war- 
rant. — R. V. Babtlko, [1924] 1 

W. W. R. 60 ; 41 Can. Grim. Gas. 193 ; 
20 Alta. L. R. 126.— CAN. 


PART V. SECT. 1, SUB-SECT. 8. 


d i. By other constables acting 

in concert.] — The authority given by a 
search warrant to "t^o constable to 
whom it is addressod extends to the 
other constables acting in concert 
with him under it. — R. v. Diamond, 
[1924] 1 D. L. R. 1033; 1 W. W. R. 
444 ; 42 Con. Grim. Gas. 90 ; 20 Alta. 
L. R. CO.— CAN. 


1 i. Validity of information .] — 

The et. refused to sot aAido a search 
warrant issued under the above Act, 
whore tho grounds of suspicion were 
written on a separate piece of paper 
attached to tho information but not 
lultialled. — U. v. Wilson, Ex p. Har- 
rington (1911), 40 N. B. R. 384. — 
CAN. 


1 ii. .] — A soarcb warrant 

issued under tho above Act will be 
quashed where no (^roxmds of suspicion 
arc stated in tho information. — R. v. 
Nickerson, Ex p. Weston (1911). 40 
N. B. R. 382.— 


sw. Necessity for—Seizure of goods,] 
— An ofllcer of police, not acting under 
a search warrant, has no powerto seize 
goods for tho purpose of preserving 
them as ovldonco In a prosecution 
which ho intends to launch against the 
person in possession of them, except 
as an incident of the arrest of that 
person. — Levine v. O’Kbbi'e. [19291 
Argus L. R. 330. — ^AUS. 

sx. To search disorderly Tiouse — 
Form of police offeer’a report.}— The 
objeotion that the police ofifioer's report 
on which a search warrant was issued 
under sect. 641 of Criminal Code for 
an alleged disorderly bouse stated that 
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1704a. — — To rehear charge— Justices equally 
divided.]— Appct. was cliarged with the 
indictabJo offence of causing grievous bodily 
harm by the reckless & wanton driving of a 
motor car. The justices were equally divided 
on the question whether appct. shoiild bo 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), B. 25 : — Held: under that sect, the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficrent 
to put the accused upon his trial, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench reconstituted, &, 
the rule must be discharged. — R. v. IIeiit- 
FORDSH[RE JJ., Ex p. Larskn, [1926] 1 K. B. 
191; 95 L. J. K. B. 130; 134 B. T. 143; 
89 J. P. 205 ; 42 T. L. R. 77 ; 28 Cox, O. C. 
90, 1>. (\ 

1790a. — Under Criminal Justice Act, 1925 

(c. 86) .] - It. y. 8TROUD, Ex p. Stroud (1928), 
72 Sol. Jo. 826, D. C. 

1793. Add. Annotations:- -Consd. 11. v. Beebe 
(1925), 133 L. T. 730. Refd. Statham r. 
Statham, [1929] P. 131. 

1794. Add. Annotation : — Refd. It. v. Brixton 
Prison. Ex p. Shure. [1926] 1 K. B. 127. 


1798a. Several prisoners charged on same facts— 
Differentiation ot charges — One prisoner 
punishable summarily — Other prisoner punish- 
able on Indictment.] — When charges 
are to be brought against more Ilian one 
prisoner on the same set of fact^, it is desirable 
that the charges should not bo so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contniry. — It. v. Cope (1925), 94 
L. J. K. B. 662 ; 132 L. T. 800 ; 89 .f. P. 
100 ; 41 T. L. B. 418 ; 27 Cox, C. 0. 778 ; 
18 Cr. App. Rep. 181, C. C. A. 

1804. Add. Annotation : — Consd. R. v. Ely JJ., 
Ex p. Mann (1928), 93 J. P. 4.5. 

1810a. Add. Citations :—[ld2i] 1 K. B. 248 ; 93 
L. J. K. B. 65 ; 130 L. T. 414 ; 27 Cox, 
C. C. 581. 

1810b. How proved.] — (1) An appeal lies 

to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time, on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like auy other fact alleged in a criminal ct. 
— R. V. Smith, (1925J 1 K. B. 603 ; 94 L. J. 
K. B. 592 ; 132 L. T. 799 ; 89 J. P. 79 ; 
41 T. L. R. 359; 27 Cox. 0. C. 782 ; 18 
(;r. App. Rep. 170, C. 0. A. 

1810c. .J —Broach of rocognisaneo nuint 

bo strictly proved. - -R. v. Butukii (1926), 19 
Cr. App. Rep. 127, C. 0. A. 


till* premises aio “ kept or used as a 
ilisorderly liuuso as dellned by 
Crimiual Code," ulthouKii the words 
of Hcct. 641 are “ kept or nsod as dis- 
orderly house as defined by sect. 229,” 
wa.s fiveiTuIed, on the jrroun<i that 
since .soot. 229 is the only section of 
fhc Oodo which doftnos a. ” disorderly 
house ” tho oiijcotlon was without 
substance. — K. r. IT.trMMMi (Man.), 
119291 9 W. W. II. .)!« ; .02 Cttu. Crini. 
Cas. 2 S 8. —CAN. 

sw. Presumption of proper U'orrant- - 
On March by rojiftaljh v. MxuriN 

(Sask.) (1929), 52 Can. (Tliii. (’as. 
567. CAN. 


i 


PART V. SECT. 2, SUB-SECT. 1. 

a i. .] — 11. V. Mlakkr, 

[192.iJ 2 W. W. R. 29G ; 39 Cuu. Crim. 
Cos. .381.- -CAN. 

a ii. 7'n try charge, without inrjutr- 

ing as to arrest .] — Whore an accused 
person is before a uiaipstrate who has 
jurisdietion over tlio oUenw, the 
magistrate need not inquire how he 
came thei'e, but may proceed to try 
the ease, notw ithstandiugr objection by 
accused that ho was wrongfully ai- 
rested without warrant. — R. v. Al* 
nF.ui*s. [19241 2 D. L. R. 863 ; 1 VV. W. 
R. 863.— CAN. 


0 i. .1 — If accused be found 

guilty of a lesser included ofTenco, it is 
unnecessary to amend tho charge. — 
Qun V. It.. [19211 4 D. L. R. 182.— CAN. 

a i. To hear charge on subse- 

quent infornuUion — Prior illegal arrest.] 
— If a person is duly charged with an 
offence on an information under oath. 

Sc is arrested on a warrant duly Issued 
Sc brouGdit before the magistrate, the 
magistrate’s Jurisdiction is not ousted 
by the fact that at the time of the | 
information & arrest accused 
under detention as the result of an 
illegal arrest without warrant. — 
R. ». Johnson, [1924] 3 D. L. R. 470 ; | 
1 W. W. R. 828 ; 34 Man. L. R. 100.— ; 
CAN. I 


• il. Prior iUegal search .] — { 

Held : assuming a search to have 
been illegal, it did not affect sub- I 
J..S. 


HCHiuont proceedings under a war- 
rant, Sc tiicro was nothing to affect 
tho Jurisdiction of tho magistrate. — 
R. V. Dipkvta (1924). 42 Can. Crim. 
uas. 152 ; 57 N. ft. R. 204.— CAN. 

PART V. SECT 2, SUB-SECT. 2.- E. 

sw. Admissibility of- -IV h ether not ire 
to arcvsrd essenfmf. 1 - Hun nkt v. H., 
[19281 2 D. h. R. 2.il ; [192MJ H C. K. 
ICl ; 49 Can. Crim. Cas. 2.57. -CAN. 
PART V. SECT. 2, SUB-SECT. 3. 
1781 I. When remand granted.]— On 
„ jjrlsoncr bulng bniuglit l>eforo a 
magistrate for trial ou tho day of tho 
arrest tlio iniigistratu was informed 
botli liy tho prisoner Sc by teli*gram 
from a counsel that the latter hivd boon 
ret alnofl for the defence & was roquosted 
by tliem to grant nn adiournment to 
permit of tho counsers attendance : - 
Held : tho refusal under such clrcum- 
staucofl of a roasonablo «-mand was a 
Avrongfiil denial to tho iu*cused of tho 
right given him bv the Criminal Code 
to make a full dcfonco Sc have his 
counsel present. — R. a. IIallchuk 
(F:ix;hi7K) (Man.), [1928] 1 D. L. It. 
731 ; [192811 W. W. H. 646.— CAN. 

PART V. SECT. 2. SUB-SECT. 4 

a 1. Justifiable homicide.] — 

R. c. Du OUAY, [1028) 2 VV. W. H. 
596 ; 50 Can. Crim. Cas. 318; 37 

Man. L. R. 403.— CAN. 

1801 i. Form of commitment — Omis- 
sion of time of offence.] — A warrant of 
commitment did not comply with 
Summary Convictions Act, B.C., 1915, 
in not fixing the time when the offence 
was committed; — Held: bad. — R. v. 
RonoKKfl. [19231 3 VV. VV. R. 95' , 
41 Can. Crim. Cas. 190; 33 B. C. R. 
16.— CAN. 

1801 11. Error in statutory 

description of offence.] — Tho use li. tho 
warrant of commitment of ttio words 
” ceremony ef marriage " in^ti ad of 
” form of marriage.” as in tho iila- 
tutory desciiption, is no ground for 
setting aside a conviction, tlio moon- 
ing in both cases being the same 
Sc not distinguishable. — R. v. Roop, 
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[1924] .3 1>. L. R. 98.'); 67 N. ll. 
325.- CAN. 

, PART V. SECT. 2, SUB-SECT. 6. 

' g i. .)— R. r. MoAimiini’H Bail 

(1897), 3 Terr. L. R. 37.— CAN. 

sz. Estreatrnent of recognisance.]— 
Till) estroutiug of a rooognisauce by a 
imiglstrat/O may be oarrlod out under 
Criminal Coiiu, s. 1099. Sc any further 
I in-cossary procoodliigs follow under tho 
sulmoquent sfots. wltliout tho rormlro- 
> mrtit of aiiv order of tho cts. — R, v. 

I McCoy Sc Brown (1921), 34 B. C. R. 

1 1. CAN. 

sb. .1 -H. V. Marriott (1924), 

I 57 N. S. It. 227. CAN. 

- Notit' of ninlinn to accused 
<£' sureties neetssary.]- R. u. Mi'Tavihii, 
Er p. Brown (Man.). [1927] 1 1). L. R. 
893; [19271 1 VV. W. R. 182; 47 

Can. Crim. Cas. 2.')1. -CAN. 

BO. lytun oraend.]- R. v. 

IdciMi'Ki, [192.5] 4 1). H. R. 170 : [1925] 
2 VV. VV. It. 720; 41 Can. Crim. Cas. 
2G3.— CAN. 

si. — — One surely bound 

instead of two.] — R. v. CAUViaRY, Ex p. 
Howk. [192.il 3 D. L. R. 414 : 44 Can. 
Oriiu. Cas. 09. — CAN. 

gg. .1 — R. V. Sullivan 

(1914), 29 VV. Ti. R. 115 ; 18 1). Ii, It. 
635 ; 23 Can. CTlrn. Cas. 174. — CAN. 

si. Within discretion of 

court.] — Tho noocHsIty of iioliro to an 
anoiisod Sc his surotics of u mot ion for 
uii order to estreat a roeognlhanc' •loos 
not depend on tho oxlsUsico of a l.’ulo 
to thateffeot. Natural jiistlco requires 
that before such an order bo made tlio 
accuHcd Sc his sureties should bo given 
an opportunity of ladng heard. A 
judge before wliom a moriou for tho 
estreat of a roeognisaueo is mado has a 
discretion, in vlow of all tho circum- 
stanooH, to refuse t)»o order. — B. v. 
McTavihii. Ex p. Buown (Man.), (1927] 

1 1). L. It. 89.3; [1927] 1 W. W. K. 

. .,2 ; 17 Cun. Crim. Cas. 251, — CAN. 

I sm. JHscharge of. 1— R. v. ii: "r— ■ : 

' (1846). 2 U.C. R.91.-CAW. 

BO. — - Avouiance of.] — R. v. Mac- 
I Donald (1925), 43 Can. Crim. Cas. 381. 
i —CAN. 
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Part VI. — Indictments. 


Add. Annotation: — Refd. Scammell v. 
Hurley, [1929] 1 K. B. 419. 

1826. Add, Annotation : — Apld. Ha/rt v. Hudson, 
[1928] 2 K. B. 629. 

1900a. Receiving property— Known to have been 
obtained by fraud or false pretences.] — ^To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
— R. V. SCIIWEIJLEK (1924), 18 Or. App. Rep. 
52, C. C. A. 

1910a. Fresh indictment in respect of another 
offence— Founded on facts disclosed in de- 
positions.] — Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though such fresh indictment is founded on 
facts disclosed in the depositions. — R. v, 
Morgan, [1926] 1 K. B. 752 ; 94 L. J. K. B. 
672 ; 133 L. T. 94 ; 89 J. P. 136 { 28 Cox, 
C. C. 1 ; 18 Cr. App. Rep. 180, C. C. A. 

1013a. Multiplication of indictments— Disap- 

proved.] — (1) The ct. entirely ipproves of a 
ct. of trial dealing with all outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legallv do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment. — 
R , V. Taylor {alias Saunueeb, alias Wallace) 
(1924), 18 Cr. App. Rep. 26, C. 0. A. 

Annotatiov — Generally, Reid. 11 v. Ttiylor (1926), 19 Cr. 

App. Hop 1 16. 

1013b. .]— R. V. Clarke, No.2H5a,po»i. 


1013c. .]— R. V, Tybbman, No. 5350b, 

post. 

lOlSd. .] — Offences which may lawfully 

be charged in one indictment ought not to 
be distributed into more. — R. v. Smith (1926), 
19 Cr. App. Rep. 151, C. C. A. 

lOlSe. 8. P. E. V. Carver (1927), 20 Cr. App. Rep. 
3, O. 0. A. 

1084. Add. Annotation : — Folld. R. v Mosley, 
[1924] 2 K. B. 187. 

1037a. .] — Counts for offences within 

Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions. — R. v. 
Mosley, [1924] 2 K. B. 187 ; 93 L. J. K. B. 
894 ; 130 L. T. 831 ; 88 J. P. 91 , 68 Sol. 
Jo. 757 ; 27 Cox, O. C. 635 ; 18 Cr. App. 
Rep. 69, C. 0. A. 

AnnotaMon * — ^Retd. R. v. Morgan, [1925] 1 C. B. 752. 

1978a. Larceny — Specific articles stolen must be 
set out.] — R. V. Douglas (1926), 19 Cr. App. 
Rep. 119, C. C. A. 

1992a. S. P. R. v. Drake (1850), 14 J. P. 483 ; 
4 Cox, 0. C. 333. 

2076. Add. AnnoUdwn : Refd. H. v. Friend 
(19.30), 22 Cr. App. Rep. 130. 

2102a. Prejudice to one defendant.] — Persons 

arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
— R. V. Townsend, R. v. Hilder (1924), 
18 Or. App. Rep. 117, 0. 0. A. 

2105a. .] — When a statement by one accused 

int*ended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately. — 
R. V. Seymour (1927), 20 Or. App. Rep. 98, 
C. O. A. 


PART VI. SECT. 1. 


sq. ProrfedinoH vivst he carried on 
in, the Kinq's nnnit.] IL v. Woo 
Tuck (192H). 51 (’au. C. C. 365 ; 46 
gne. K. B. 437.- CAN. 


PART VI. SECT. 2, SUB-SECT. 1.— A. 

1814 hi. Newly created offence.] 

— A Biatutc oomob into force on tin* 
first moment of the day on which It 
roouivos tho Iloyul absent, 6c if it he 
one ci’eatmg a ciinio, an offence com- 
mittod on that day, even although 
before the actual time at uhleh the 
Royal uBHout waaghen, ib within the 


Act.- R. V. Rocco, 11924] 1 1). L. R. 
501 ; 41 Can. Cnm. Cab. 101. — CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 

1907 i. Separate tndxctments in reapect 
of mme tranaaclion — IVhere act con- 
sMiitea more than one offence — Attempted 
carnal knowledge of young girl d* 
indecent assault.] — R. v. Lanuijet 
(N. B.), [1927] 3 U. L. R. 934 ; 48 
Can. Crim. Coh. 293. — CAN. 


PART VI. SECT. 4. SUB-SECT. 1. 


t i. .1 — Where the iudiotmeut 

uaa in tho words of the enaotment 
dobcrihing the oifeuoe : — Held : suffl- 
ck>nt.~R. V. McLachlan (1923), 56 
N. S. R. 413 ; 41 CJan. Crim. Cas. 249. — 
CAN. 


k 1. .1— R. V . Canadian Allih- 

CllAlAiKUS, LTD. (1923), 54 O. L. R. 
38.— CAN. 


n i. Identity of language with that of 
statute creating offence — “ Car ” used 


instead of “ motor cor.”] — R. v. Young, 
11928] 3 D. L. K. 225 ; 49 Can. CJrlm. 
Cas. 349 ; 00 N. S. K. 128.— CAN. 

o i. Value of sMen property.] — 

An information should, therefore, state 
the value of tho property alleged to 
have been stolen so as to determine to 
u Inch class ut crimo tho oifnneo belongs 
& the nature of tbe proceedings to bo 
taken. - H. r. TuoMPbON, 11928] 4 
1). L. R. 859 ; 50 Can. Crim. Caa. 183 ; 
62 O. I.. 11. 610.— CAN. 


sa. Tiape.] — R. v. Ross, [1027] 1 
D. L. R. Oil ; 47 Can. Crim. Cas. 71 ; 
59 N. B. R. 55. -CAN. 


PART VI. SECT. 4 , SUB-SECT. 7. 
xm. Indeoent eceposure — ** With t»- 
tent to o/jr(Wid,”j— Where tho facts 
allogod nocossariiy Implied that the 
act charged was committed ‘ ‘ wilfully ” : 
— Held : notwithstanding the omission 
of that word, the information was 
sufilolent. — R. v. Smothers (1924), 67 
N. S. R. 179.— CAN. 


PART VI. SECT. 4 , SUB-SECT. 8.— 
B. (a). 

f i. .] — ^Where ingredients of 

two distinct oflences had been mixed 
together iu a charge contrary to tho 
settled principles of criminal pro- 
cedure & in violation of Criminal Code, 
8. 7 10 (8 ) : — Held : j^soner was entitled 
to his dlsoharge.— ^ v. Ghvk, [1924] 4 
D. L. R. SOO ; 34 B. O. K. 177.— CAN. 
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PART VI. SECT. 4, SUB-SECT. 9.— B. 

2087 iii. .] - R. v. McDonald 

(Ont.), [1928] 2 I). L. R. 787 ; 50 Can. 
Crim. Ctts. 65. - CAN. 

PART VI. SECT. 4, SUB-SECT. 9.— C. 

r. Read now " 2102a i." 

s. Read now *' 2102a 11." 

t. Read now ** 2102a iii.” 

a. Read now ” 2102a iv.” 

2103 ill. .] — A man & a woman 

woro tried jointly on tho charge of 
having murdered tho husband of tbe 
woman. They were convicted & 
sentenced to doath. Each of the 
at'cubcd had applied to tho trial judge 
for a separaU* trial, on the ground that 
btateiiK'iits had been moao by each 
which would be admissible in evidence 
against the person making tho state- 
ments, but woloh tended to incriminate 
the other accused, agomst whom the 
btatements would be inadmissible. 
The trial judge had refused the 
applloatioub : — Held : the refusal of 
the trial judge to grant separate trials 
did not amount to a uiibcarriage of 
jusiioe. &: afforded no ground of appeal. 
— A.-G. r. Joyce, A.-G. v. Walsh, 
[1929] I. R. 526.— IR. 


PART VI. SECT, 4, SUB-SECT. 10.— A. 

g i. AcquiUol on two counts — 

Conviction <m third — Falidity.] — Held : 
it was open to the Jury to find as they 
did.— Barton v. E.. [1929] 1 D. L. R. 
634 ; S. C. R, 42 ; 61 Can. a C. 1 ; 
affg., 63 O. L. R. 299.— CAN. 
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2108. Add, AnnaUdion: — Folld. R. v. Tx^nsdale 
(1930), 47 T. L. R. 80. 

2109. Add, Annoicdion: — N.F. H. r. LK)n«4(lale 
(1930), 47 T. L. R. 80. 

2115a. .] — Indictments should not 

be multiplied, but where the law permits 
separate offences should be charged in sepa- 
rate counts of one indictment. — R. v. Clarke 
(1926), 18 Or. App. Rep. 166, C. C. A. 

2119a. Leaving counts on nie - - Undesirable 
practice.] — R. v. Teape-Whitk (1030), 22 
Or. App. Rep. 93, C. C. A. 

2119b. Offence must be of similar character.] 

R. V, Hill (1030), 22 Ci*. App. Hep. 51, 
C. 0. A. 

2150. Add. Avnotation : —Consd, H. v. Southern 
(1929), 142 L. T. 383. 

2155a. .] — ^B. V. Luberg, No. 3t5Gd, 

post, 

2195. Add, Annotation : — Retd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

2204a. Wrong statute Inserted — Later 

statute in similar words.] — The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently conveited 
to his own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the accused in defence to proceedings for an 
account commenced against him by the co- 
trustee in the Oh. Div., the accused swore 
that he had, with the approval of lus co- 
trustee, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bkpey., ho made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by liim. lie was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), s. 21, 
but the judge, on his notice being brought 
to the f^ that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment te be amended by the substitution of 
Larceny Act, 1861 (c. 96), s. 80, for the later 
statute. The two statutes define the offence 
in almost precisely the same words : — Held : 

(1) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), s. 5 (1), by reason of 
the wrong statute having been inserted, but 
in view of the fact that the offence under the 
earlier Act was defined in almost the same 


words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been dont' to 
any defence that he might have had. The 
amendment was, therefoi‘e, rightly allowed ; 

(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 06), 
8. 85, either in regard to acts disclosed by his 
affidavit or in regard to acts disclosed by his 
preliminary examination in bkpey., as such 
disclosures were not “ in consequence of any 
compulsory process of any court of law ” ; 

(3) the admissions in the preliminary examina- 
tion in bkpey. wore not admissions made 
“ in any compulsory examination or deposi- 
tion before any ct. on the hearing of any 
matter in bkepy.,” & could, therefore, bo 
given in evidence at the trial without infring- 
ing Larceny Act, 1916 (c. 50), s. 43 (3). — 
R. V. Tim’LE (1929), 140 L. T. 701 ; 46 
T. L. R. 357 ; 21 Or. App. Rep. 86; 28 
Cox, O. 610, C. C. A. 

2219a. .] — ^Applt. was accused of having 

ibtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. The indictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
suras of money by false pretences, & as 
larceny by a trick of the same sums. In every 
one of the counts relating to false ]>rotences, 
the indictment as originally framed ran : 
“ by falsely pretending that ho would appoint 
... as manager.” At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read “by falsely pretending 
that h($ was in a position to appoint,” etc. 
The jury convicted applt. on all counts : — 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (c. 90), 8. 5 (1), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a cherge, such as had taken 
place in this case, which must necessarily 
prejudice accused; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money; (3) Larceny Act, 


PART VI. SECT. 4, SUB-SECT. 10.- B. i 

2120 V. .1— Where the trial I 

Judge had tried together fifteen chargoi. 
tunUxiHt the prisoner for different 
oflenoes : — HeuL : there was no reason 
disclosed to question bis discretion in 
doini; so, since he sat without a Jury, 

& the offences vrere all of a similar 
character cozmected together by I 
being parts of a systematic course of i 
criminal conduct pursued by prisoner. 
— R. V. Duff (Sask.), [1029] 1 D. L. 11. 
152 : 50 Can. Crim. Cas. 246 ; [1928] 

3 W, W. R. 650.-' CAN. 

PART VI. SECT. 4, SUB-SECT. 10.— C. 

p i. Subomino perjury 

fabricating evidence .] — ^The accused, 
who was charged in the one indictment 
with suborning perjury also, with 
fabricating evidence in connection with 
said offence, applied for an order requir- 
ing the Crown to sever the indictment 
Sc elect to proceed first on one or other 
of the two chaqres : — Held : the Joinder 
was not conducive to the ends of 


Justice Sc., therefore, the order 8hf)uld 
be granted. — U. v. Buaun (Hask ), 
[1928] 3 W. W. R. 226 ; 50 Can. Crim. 
Cas. 292.— CAN. 


PART VI. SECT. 4 , SUB-SECT. 10.— D. 

1. Shopbreaking & receimng 

„ — :.;.] — R. V. Cmoss (Sask.). 

[1927] 4 D. L. R. 923 ; [1927] 3 

W. W. R. 432 ; 49 Con. Crim. Cas. 
77.— CAN. 


PART VI, SECT. 4 , SUB-SECT. 10.— E. 

2162 i. Cases requiring separate trial — 
Indecent assault A theft — Acts formina 
part of one transaction .] — R. v. Cassidy 

ii\^* \ riOOVi £ n o linn . All 

Can. (Mm. das. 93.^— CAN7 ’ 

2161 i. Cases not requiring separate 
Inals — Simitar acts — Separate indecent 
assaults .] — An indictment charged 
accused with Indecent assault upon one 
little girl, 6c indecent assault, involving 
murder, upon another little girl. Both 
offences were libelled as having been 
committed on the same day at S. : — 
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Held ; tho offouces charged w<‘rc so 
connected in time, clromuHtanccs, & 
charac'tor as to justify tliolr Incluslun 
in one indiottnent, ic no HUtliclcnt 
reason hud been shown for separation 
of tho charges. — H.M. Advocatk v. 
BickkRHTAFF, [1926] S. O. (J ) 65 — 
SCOT. 


PART VI. SECT. 4. SUB-SECT. 13. 

k 1. Attempt to give JunsUic- 

fion.]— A person committed on u 
charge which a district ot. Judge bus 
no jurisdiction to try undti any oir- 
stancos. cannot be tried l)y sucli Judge 
, on a substituted charge, over which 
I the Judge bos Jorisdlctiou. on the 
, election of accused. — R. v. Cboyi, 
' [1924] 4 D. L. R. 1072 ; 3 W. W. R. 
534.- CAN. 


r i. .]- An indictment 

disciosing no offence Sc bad in law. wa‘^ 
amend nd at the trial so as to mukc n 
an entirely different charge.- I/tld 
the amendment ought not to have n 
made. — R. v. Lorrus (1926). 45 ( nn 
Crim. Cas. 390 ; 59 0. L. It. 65 - CAN 
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1916 (c. 60), s. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to ilie Inst moment wrong in sub- 
substance.— It. V. IIuoiiES (1927), 130 L. T. 
671 ; 91 J. P. 39 ; 43 T. L. 11. 250 ; 28 
Cox, C. C. 3.36, C. C. A. 

2295a. Bill for rape — True bill found for indecent 
assault— Necessity for fresh indictment.] — An 

indictment for rape was put before the 
grand juiy & they indorsed on it, “ No true 
bill for rape. ’ A true bill for indecent assault 
(aggravated),” but no indictment for indecent 


assault was put before the grand jury. The 
prisoner was convicted : — Held : as there 
was no true bill for rape, & as there was no 
indictment for indecept .assault, the con- 
viction must be quashed. — R. v. Kitching 
(1929), 141 L. T. 687 ; 45 T. L. R. 569 ; 21 
Cr. App. Rep. 116, C. C. A. ; subeequent 
proceedingSt 21 Cr. App. Rep. 144, C. C. A. 

2316. For ” Criminal Tiaw Amendment Act, 1835 
(c. 35),” read “ Criminal I^aw Amendment 
Act, 1885 (c. 69).” 


Part VII.— Trial 

2865. Add, Annotations : — Folld. K. v. Dennis, R. 
V. Parker, [1924] 1 K. D. 867 Apld. R. v, 
McDonnell (1928), 20 Or. App. Rep. 163. 
Refd. R. V. Williams (1925), 19 Cr. App. Rep. 
67. 

2365a. .] — ^A criminal ct. has no juris- 

diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts. — R. v. Dennis, 
R. V. Pajiker, [1924] 1 K. R. 867 ; 93 L. J. 
K.*H 388; 130 L. T. 830 ; 88 J. P. 84 ; 40 
T. L. R. 420 ; 08 Sol. Jo. 6 3; 27 Cox, 
C. C. 032 ; 18 Cr. App. Rep 89, C. C. A. 

2365b. .] — R. V. McDonnell (1928), 20 

Cr. App. Rep. 163, C. C. A. 

2567. Add. Annotation : — Folld. R, v. Hussey 
(1924), 18 Cr. App. Rep. 121. 

2567a. .] — (1) Applt. was charged upon an 

indictment with breaking & entering a house 
with intent to commit a felony. At the 
trial applt. pleaded guilty to entering only, 
which plea was treated as a plea of guilty 
generally yf c/d ; there was no plea of 
guilty A the case must go back. &> prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 
charges of false pretences might be taken 


of Indictments. 

into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Held : the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled. — R. v. 
Lloyd (1923), 130 L. T. 319 ; 27 Cox, C. C. 
570 ; 17 Cr. App. Rep. 184, C. C. A. 

2571a. Plea of guilty — By person fit to plead but 
not responsible for his actions —Effect of 
plea.] — R. V. Tebbitt (1912), Timesy Apr. 26. 

2582. Add. Annotation Refd. R. v, Gordon 
(1025), 133 L. T. 734. 

2585a. Crime involving more serious offence in 
foreign country — Possibility of prosecution by 
foreign Government.]- R. v. Pbjederiksen 
(1927), 104 L. T. Jo. 45. 

2594. Add. Annotations: — Mentd. R. v. Harris, 
[1927] 2 K. R. 587; R. r. Liddle (1928), 21 
(.Y. App. Rep. 3. 

2710, Add. Annotalion : — Refd. R. v. Birch (1024), 
93 L. .f. K. B. 385. 

2711. Add. Annotaiums : — Mentd. R. v. Harris, 
[1927] 2 K.B. 587; R. v. Liddle (1928), 21 
Or. App. Rep. 3. 


PART VI. SECT. 4. SUB-SECT. 14. 

2241 i. Application must he vmOe tv 
court of tnai.]— Jl. v. Uam.^, IH)*2.)J 2 
I). L. It. S3 ; 43 Can. Ciiin. C/iitt. 2D7 ; 
(i5 O. L. 11. 293.— CAN. 


PART VII. SECT. 1. 

230& i. Separait indictmenta ('annot 
he Uud jointly .) — A piirportod trial of 
two or more persons on st>p‘Wttto 
clinrffctt for dllfercnt olfeuees is a 
uullltj, oven thouKh tholr counsel 
olloi^ no objection, or consents, tlioreto. 

-It. f. TiiKiniYOCic (Alttv.), 11928] 
4 I). L. It. 431 ; 11928] 3 W. W. It. 
225 ; 50 Con. Grim. Gas. 290.— CAN. 

2366 ii. .]- Jt. r. 3J ua', 

Tl. T'. Ko/.Am^K (1929), 51 Gen. Grim. 
Gas. 145; 24 Alto. L. H. 15; 11029) 
1 W. VV. R. 425.— CAN. 

a i. Sledlino parcels from mails 

dr receiving parcels so stolen.) — Held: 
accused entitled to bo tried by a jury, 
oven thouffh the value of the property 
stolon did not exceed 6200. — 11. v. 
IWAM'llUK, [1927] 3 D. L. R. 539; 
11927] 2 W. W. R. 325 ; 48 Can. Grim. 
Gas. 213 ; 22 Alta. L. R. 595.— CAN. 

a ii. liight to tUet for trial by 

judge in (ft Old jury After true bill 
found — Criminal Code, s. 825.] — R. v. 
Thompson, H. v. Foulkks (1908), 16 
Man. L. R. 608. - CAN. 


a iii. Effect of election .) — 

It. V. Rfjj? (Alto.). 11927] 1 1). L. R. 
874 ; 11927] 1 W. W. R. 29 ; 47 Can. 
Grim. Gas. 38.— CAN. 


sa. Offence punishable on indictment 
or on summary conciciion— Decision as 
to method of tried .) — Where a statute 
makes au oiTcnct' punishable on 
iudlctmont or on summary oonvictlon, 
it makes it either an indictable uffenee 
or a non-indictablo olfencc, ic confers 
on the Crown prosecutor or on the trial 
niaffistrato, perhaps partly on each, the 
ris:ht or “ option ” of decidini? how each 
particular offence shall bo considered, 
tried punished. — It. v. Dkmh (Man.), 
119271 3 W. \V. It. 400 ; 49 Gan. Grim. 
Gas. 8. - CAN. 


PART VII. SECT. 4, SUB-SECT. 1. - 
B. (b). 

2399 i. Defence by counsel— -Accused 
must consent to reprt8entatio7i.)—Ko ct. 
has any authority to force upon a 
prisoner the services of a counsel it he 
is unwilling to accept them. — H. r. 
SrKTi Dev (1929), 1. L. R. 11 Lah. 220. 
— IND. 


PART VII. SECT. 6. SUB-SECT. 1. | 

p i. Ejffert of — Accused estopped i 

from calling on prosecution to establish I 
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nuilt.) — R. V. Rovonellt (1925), 44 
Can. Grim. Gas. 354. — CAN. 

p ii. .] — A plea of guilt > 

is a plea to the charge & docs not 
necessarily amount to a confession of 
all tho facts alleged. — S upkrintendkn r 
& Rli:MEMliU\NCKU OF Leoal Affaitls, 
Brnoal ij. ,1nanendra Naiu Giiohh 
( 1929), 1. L. It. 56 Calc. 1145.— IND. 

p iii. Induced by mistake — Itight 

to withdraw.) — It. t>. Ah Tom, [1928] 2 
D. L. R. 748 ; 49 Can. Grim. Gas. 204 ; 
60 N. S. R. 1.— CAN. 


p iv. Pou'cr of court to enter plea 

of not guilty.) — Where an accused 
pleads guilty the ct. has inherent 
power to enter a plea of not guilty If 
for any reason tho ct. deems It ad- 
visable in the interests of justice to 

S ut such a plea on the record. — R. v. 

11930] App. D. 193.— S. AF. 

q i. .]— Where accused Is 

indicted for murder, tho question of 
insanity is raised by a plea of not 
guilty as much os tho foot of killing. — 
K. V. MoCoskey, [I927J 2 D. L. R. 
539 ; 47 Con. Crlm. Gas. 122 ; 60 

O. L. R. 44.— CAN. 


PART VII. SECT. 6. SUB-SECT. 2. -B. 

e i. Evidence must he shown to 

be material.) — R. r. CARRiEtt (8ask.) 
(1929), 51 G,an. Grim. Gas. 420.— CAN. 
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2730. AoLd. Annotationa : — Refd.H. w. Birch (1924), 
93 L. J. K. B. 385; R. v, Harris U927), 20 
Cr. App. Rep. 144. 

2730a. .] — Where, at the trial of 

an accused person for a criminal offence, 
witness for the prosecution denies statements 
contained in the deposition sworn by the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on tl>e statements 
centred in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may bo 
used to impeach the ciedit of the witness. — 
R. V. Biech (1924), 93 L. J. K. B. 385 ; 88 
J. P. 59 : 40 T. L. R. 305 ; 08 Sol. Jo. 540 ; 
18 Cr. App. Rep. 20, C. C. A. 

2731a. After close of case for defence.] — A judge 
at a criminal trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosecution or tlie defence, if in his 
opinion that course is necessary in the interests 
ot justice, but in order that injustice should 
not be done to accused, a judge should not 
call a wdtness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex improviso^ which no 
human ingenuity can foresee, on the part of 
prisoner. — R. v. Haeris, [1927J 2 K. It. 587 ; 
90 L. J. K. B. 1009; 137 L. T. 536; 91 
J. P. 152 ; 43 T. J.. K. 771 ; 28 Cox, C C. 
432 ; 20 Or. App. Rep. 80, C. C. A. 

Antioiatton . — Distd. It. v. JjUldle (192b), 21 Cr. App. Jtop. <. 

2731b. Where defence of alibi raised.] -H. 

V. LiDDLTi (1928), 21 Or. App. Rep. 3, O. C. A. 

2746. Add. Annotation : — Mentd. Royal Exchange 
Assce. 0. Hope, [1928] Oh. 170, ' 

2810. Add. Cdaiiun: 1 (’hit. 352. I 

2823. Add. AmiotaUon : ~ K. v. Baggotl ' 
(1927), 20 Or. App. Rep. 92. 

2839a. Reference to fact that photographs of . 
accused shown to witnesses.] — (1) Oounsel 
for the prosecution should not employ as ' 
pait ot hib case the fact that certain witnesses 
have been shown a photograph of prisoner. 


even if the showing of the photograph was 
perfectly proper, 

(2) Where a police witness has been asked 
by prisoner “ where did I stay on the night 
of the alleged crime ? ” <fc, in his answer, 
lias launched a scries of fresh charges against 
the accused, relating to his stay at that 
place, but based on mere suspicion &: not 
included in the indictment or referred to in 
the depositionus, an irregularity has occurj-ed 
which goes to the root of a conviction tS: 
necessitates that it should be quashed. 

(3) Where a successful applt. lias a previous 
unexpired sentence to serve, the ct. will 
generally order that i he time th.at has elapsed 
between the notice iSl the determination of 
the appeal wdiich has suecceded shall count 
towards the completion of the earlier sentence, 
even though there has he(*n no aYiplicntioii 
by applt. to that efTect. — R. v. 11 aslam (1925), 
1.H4 L. T. 158; 28 Cox, C. 105; 19 Cr. 
App. Rei>. 69. C. C. A. 

ImutiiitioH - Js /f> (1) Retd. IJ. r. Pally Minor, /i J 
ril)271 1 K. H. HI'). 

2839b. Second trial— Reference to quashed con- 
viction.] — ( 1 ) On nn allegation of breaking 4 S 6 
eiiteiiiig the jury must be directed on the issue 
of breaking. 

(2) When a trial has been set aside on a 
venire dc novo the conviction quaslu'd should 
not be mentioned to the jury at the second 
trial. — R. v. Lloyd (1924), 18 Cr. App. Uep. 
12. C. 0. A. 

2830c. Overstatements.! H. v. Dhiscoll Row- 
lANDs (1928), 20 (V. App. Hep. 101, (\ (X A. 

2862. Add. Aunoialu)H8 : Mentd. H. v llarri.s, 
[1927] 2 K. It. 587; H. r. laddie (1928), 21 
Cr. 'Vpp. Rep. 3. 

2867. Add. AyinotationH: Refd. H. v. Hams, 
[1927)2 K. B. 587; H. <. Licldle (1928), 21 
Cr. App. Kep. 3. 

2879a. .] — On a x>lea of guilty (1) tlioro 

must be legal proof of any previous con- 
victions given in evidence, & (2) no deyiosi- 
tion of a witness, absent through illness, 
should be put in if all tlie statutory require- 
ments in such a case ha e not been fulfilled. 


PART VII, SECT. 7, SUB-SECT. 6. -C. 

sc. Lff <t of rrobs examination of 
partu's own vntnrsh j \\ luae a party 
iH allowed to f ro'jh-cxainino liis own 
Witness, the ellect of that cross 
examination must be to discredit tluit 
witness altogether & not merely to 

g ot rid of part of his testimony, be 
once that witness’s evidence must h( 
excluded altogether. In the case of a 
witness for tlie prosecution, this means, 
so far as it supports the case for the 
prosecution, for obviously the defoiieo 
is entitled to rely on so much of his 
evidence as supports their case. — 11. 

V. Mokbui. Khxx (1928), I. L. 11. 

Calc. 145.— IND. 

PART VII. SECT. 7, SUB-SECT. 6.— D. 

se. After close of case for prosecution — j 
Witness called to supply omission in 
evidence .] — If. V. HEi’w'onrH, {1928] ' 
App. D. 2G5. S. AF. 

sf. After pUa of aniUy Taking evi- 
dence of complaiii/int -For purpose of 
deciding sentence .] — While It is withm 
the power of the )ud8:e. after a plea 
of guilty has hoeu entered 8c before 
soDtenoe Is passed, to hear the evidenoo 
of the Gomplainaiit in order to assist 
him in deciding on the proper sentence, 
he must avoid the dang^ of giving 


consideration, in passing sentouee. to 
aggiMvatIng circmiistaiices disclosed by 
such evideneo which luav uhango the 
chuiaetei of the olTonc’o c barged against 
the prisoner. -It. r. il927J 

W, W. ]{. 704 . 49 Can. Criui. Cas. 
62 ; 22 SosK. L. It. 148. - CAN. 

PART VII. SECT. 7. SUB-SECT. 7. D. 

2816 hi. ,]- The duty of a 

I’uhlle PioBeculor iH to roproHcnt, not 
the police, but the Crovm, & this duty 
1 should be discharged fairly 8c fearlessly 
, 8c with a full sense of the responsibility 
attaching to the position. In a capital 
1 case the duty of the Crown Is to place 
before the ct. all materials inespecllyo 
of the question as to whether they 
exculpate accused or Incriminate him. 
— Kuvja Subudhi V, It. (1928), I. L. It. 
8 Pat. 289.- IND. 

PART VII. SECT, 7, SUB-SECT. 7.— 
E. (a). 

hi. - -] J/cld: the iiH’ie fact 

t hat u< 1 iiM'd did not liuve ttio assisUin o 
of a legal advlsui did not hIiow tJiut tio 
had not Jiail u full opportuiii y for 
< ross-oxamination, as ho wa-* piesont 
w'heti tho dcpOHitiou was taken Ac 
made no request for time or delaj — 

R. V. McDonau), [19271 App. V. 110.— 

S. AF. 


ki. 1 It. r M( DovaU), [1927] 
App D. no. S. AF. 

pi.-- WluOirr atUndance 

procurable undtr subpopiui.] —H. was 
indicted for Incest. .S., a daughter of 
accused, who had made a deposition 
at potty sessions in which she swoie 
that aeeuHcd had eommltt<‘(i the 
alleged olToufo, was railed as a witmns 
•it the trial, & failed to appear, having 
gone into tho Irish Fieo Ht at o. IRi 
doiiosition was read to tho jniy, who 
having heard tho accused ’h (vldeno, 
conviet/od him of the o/lMiee eJi.irgol 
— Held : tho convli tion should in 
quashed, as It had not l)ien showii tlwif 
tho attondaneo of tlio ultms , whoh< 
deposition had b< eu put In ovidiiu*. 
could not have he< n jmsiind h> 
sorvioo on hor of a wiit ot suhpo uu 
under tho Irish i it e Matt* Aet, 1 921. — 
J{. V. GiprimifiT. 11925] N. 27.- IR. 

p 11. - - iPi/ntsv dangerously HI — 

Vie of.] — Under Ciimcs Act, 1900, 
s 406, only so imn h of a dohosltlon 
Rnderod In ovidtuice should bo read 
to the jury uu is relevant & properlv 
admissible in evidence. — ft. w. (iLovi i 
(1U2S). S. It. N.H. W.482 ; 45 N. H. W. 
W. N. 148.— AUS. 


sp. Proof of absence.] — Catu i> i i» ■> 
R. (1926), 48 Can. Crim. Cus 
Q. 11. 42 K. B. 449.— CAN. 


549 



Oases 2879a--3129b. English and Empihe Digest Supplement. 


— E. v. Finney (1924), 18 Or. App. Rep. 
41, 0. O. A. 

2895a. 8. P, R. v. Hunt (1847), 2 Oox, C. 0. 261. 

2986a. Defence of alibi — Should be raised at 
earliest possible moment.] — R. v. Jones 
(1928), 21 Or. App. Rep. 27, C. C. A. 

2988a. Should not refer to probable con- 

sequences of verdict of guilty In murder trial.] 
— R. V. pRAMPTON (1928), 21 Or. App. Rep. 
17, O. C. A. 

2995a. .] — If the ct. is of opinion that there 

is no case against accused, it ought to be 
withdrawn from the jury. — R. v. Haslam 
(1926), 19 Or. App. Rep. 163, O. 0. A. 

3007a. .] — (1) On a trial for larceny as a 

bailee there must be a direction on the point 
whether the conversion was fraudulent or 
not. 

(2) An accused person must be asked 
whether he wishes to give evidence on oath 
or call witnesses. — R. v. Moobb (1924), 18 
Or. App. Rep. 29, 0. 0. A. 

3008. Add, Annotation : — Distd. R. v. Villars 
(1927), 20 Or. App. Rep. 150. 

3009. Add. Annotation : — Folld. R. v. Villars 
(1927), 20 Or. App. Rep. 160. 

3010a. Should give evidence from witness box.] — 
A deft, is entitled under Oriminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
the witness box. The ct. in ordering other- 
wise must exercise a judicial disci ition. — ^R. v. 
Symonds (1924), 18 Or. App. Rep. 100, 
0. 0. A. 

8011a. .] — A deft, witness may in a proper 

case be asked in cross-examination whether 
he imputes improper motives to the wit- 
nesses against him. — R. v. Wilson (1924), 
18 Or. App. Rep. 108, 0. 0. A. 


3051. Add. Annotation : — ^Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

3056. Add. Annotations: — Refd. R. v. Harris, 
[1927] 2 K. B. 687. Mentd. 11. v. Noble 
(1928), 20 Or. App. Rep. 191. 

3060. Add. Annotation: — Refd. R. v. Harris, 
[1927] 2 K. B. 687. 

3063. Add. Annotation: — Refd. R. v. Haii'is, 
[1927] 2 K. B. 687. 

3066. Add. Annotation: — ^Refd. R. v, Harris, 
[1927] 2 K. B. 687. 

3000a. Accused writing & handing In signature.] — 

Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in. — R. v. Baggott (1927), 
20 Or. App. Rep. 92, 0. 0. A. 

8120a. To assist undefended prisoner — To 

cross-examine.] — The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination. — R. v. Babeeb 
(1927), 20 Or. App. Rep. 70. 0. 0. A. 

3120b. To inform prisoner of right to 

give evidence on oath.] — R. v. Villabs (1927), 
20 Or. App. Rep. 160, 0. 0. A. 

3122a. Does not Include making disparaging 

suggestions.] — There ought not to be a 
suggestion from the judge that deft, on trial 
has previously appeared in a criminal ct. — 
R. V. Milleb (1926), 19 Or. App. Rep. 84, 
0. 0. A. 

3129a. .] — ^A direction must make it clear 

that the onus of proof is on the prosecution. 
— R. V. Hayton (1926), 18 Or. App. Rep. 
169, 0. 0. A. 

3129b. .] — (1) When the evidence on the 

facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 


PART VII. SECT. 7, SUB-SECT. 8.— B. 

■q. h'vil cross-exnminaticTi impomibk 
through act of prosecution — Itiyht to 
acQuiltal.] — Qubbko Liquor (’ommih- 
HioN V. Goulkt (Quo.) (1929), 62 Oun. 
Crim. Gas. 392.— CAN. 

PART VII. SECT. 7, SUB-SECT. 8.— C. 

k i. .]— Where a person w 

ohargrod with etealingr goode, & the 
fact that the goods were sold & 
delivered to him 1 h proved in evldonoi', 
the case inuflt not be allowed to go to 
the jury. — H. r. Fieakl (1921). 42 
Gan. Grim. Gas. 1. -SO.— CAN. 

6 t. Trial withoui jury — Defending 
counsel entitled to make submisaum that 
evidence for .Croum insuffleient.] — It. 

V. JONKB (Saak.), 11927] 3 D. L. 11. 679 ; 

47 Can. Ci’im. Cas. 380 ; 11926] 3 

W. W. R. 313.— CAN. 

PART VII, SECT. 7. SUB-SECT. 8.— D, 

3011 ill. As to previous con- 

vietion.] — It. v. Cippoi.a (Ont.) (1928), 
49 Can. Grim. Gas. 129.- CAN. 

o 1. .1 — Two panelB, tried 

toTOther on one oomplalnt, each gave 
evidence nnder Oriminal Eviclenoe 
Act, 1898, 8. 1. In the opinion of the 
judge the evidence of neither 
inorimlnatod the other : — Held : neither 
W 08 entitled to oroas-exaniino the 
other, Buoh right of oroBR-examination ' 
being limited to the ease where, in 
the* opinion of the judge, the ovidenee 
given morlminated, or tended to inoriml • 
nate. the fellow panel. -Gkmmku:. 
M'Fatdks r, Mac’Nivkn, [1928] S. C. 
(J.) 6.- SCOT. 

PART VII. SECT. 7, SUB-SECT. 9.— A. 
8061 i. Evidence omitied in- 


advertently.] — R. v. GREaoiRB (1927), 
4 7 Can. I'rlm. Gas. 2b8; GO O. L. K. 
363.— CAN. 

k i. .] — Held : It was incom- 

petent for the prosecutor to recall a 
witness after tho case for the prosecn- 
tioD hud been closed ; the only oir- 
cumstancea in which a witness might 
be reualled after tho case had boon 
closed being when this was done by 
tho judge ex proprio nutiu in order to 
clear up an amldguity in the 
witness. *8 evidence. — M'N kilieu. II.M. 
Advooatr, 11929] S. G. (.1.) 50. — SCOT. 

PART VII. SECT. 7, SUB-SECT. 10.- B. 

f i. .] — ^Whore it was objected 

that the A.-G. cxorcibcd the right of 
reply, although deft, had oallod no 
j witnesses; — Held: the A.-G. was not 
bound to sum up for tho Crown on tho 
j oonolusion of the evidence of the 
prosooutioD, but had the right of 
reply. — H. r. McLachlan (1923), 66 
N. S. R, 413 ; 41 Can. Grim. Cos. 249.— 

f!AK. 

PART VII, SECT. 7, SUB-SECT. 11. 

h i. To decide wlicther evidence 

admi8sible.\ — If evidence is tendered 
to prove the inadmissibility of evidence 
primd facie admissible, it is the duty 
of the judge to receive A to docido the 
question of admissibility before the 
(ividenoe is given in the hearing of the 
1 Jury. — R. V. Tbeanor, R. v. Fuooo, 
R. V. Tkranok, R. V. Kelly, [1924] 
2 I. R. 193.— IR. 

h ii. To decide whether witness 

by his admission is accomplioe.] — It is 
for the judge, Sc not for the jury, to 
decide on an admission by a witness 
whether he is or is not au aeoomplioe. — 
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R. V. Younq, [1923] S. A. 8. R. 36.— 
AUS. 

1 i. .] — Since it is com- 
petent for a judge trying a oriminal 
case with a jury to express his own 
opinions on the evidence, provided he 
makes it clear to them that they are 
tho judges of the facts, including the 
credibility of the witnesses, the fact 
that dui'lug the cross-examination of 
a witness the judge interjected with- 
out quallfloatlon the remark, “ She 
is tolling the truth," thereby in- 
vading the exclusive province of tho 
jury, was held. In view of his full 
& very careful charge which left 
them in no doubt that it was their 
exclusive duty to pass on the truth of 
tho evidence, not to have brought 
about a miscan’iage of justice within 
the Criminal Code, s. 1014 (c). — R. v. 
OiAS(m, [19291 2 D. L. R. 300 ; 1 
W. W. R. 431 ; 61 Can. Grim. Gas. 
122 ; 23 S. L. li. 321.— CAN. 

3122 i. Function of judge — Includes 
asking leading piestions — dr suggesting 
to counsel to waive their rights to address 
jury.] — R. r. West (1925), 44 Can. 
Grim. Gas. 100 ; 57 O. L. R. 446.— 
CAN. 

3122 ii. Does not include asking 

leading ouesfums.] — A judge is not 
entitled to put leading questions to 
a witness, the answers to which are 
calculated to prejudice accused. — R. 

V. Laubschbb, [1926] App. D. 276. — 

S. AF. 

PART Vll. SECT. 7, SUB-SECT. 12.— A. 

3129 i. Direction asto onus of proof .] — 
R. V. Kolomrjtc (Man.), [1926] 2 

W. W. R. 126 ; 46 Can. Grim. Oas. 35.— 
CAN. 
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version of the facts to accept, they should 
acquit. 

Observations on (2) the granting of bail 
by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal. — R. i*. 
Davidson (1927), 20 Cr. App. Rep. 60, C. C. A. 

8129c. .] — ^A summing up must make it clear 

to i^e ju^, especially where there is con- 
flicting evidence, that the onus of proof is on 
the prosecution. — R. v. Rees (1928), 21 Cr. 
App. Rep. 35, C. 0. A. 

3133a. — — .] — While a judge is 

entitled to express his view of any evidence, 
he ought not to “ invite ” the jury to make a 
definite finding : any expression of his own 
views ought to be accompanied by a direction 
that the ^ht of deciding on the facts is 
solely theirs. — R. v. Mason (1924), 18 Cr. 
App. Rep. 131, C. C. A. 

8136a. Avoidance of unhappy expressions suggest- 
ing guilt of accused.] — (1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. 

(2) It is wrong to invite a jury to con- 
sider whether deft, is “ the sort of person ” 
likely to commit the offence charged. — R. 
V . Mabshall (1925), 18 Cr. App. Rep. 164,' 
C. C. A. 

3136b. Abandoned counts not to be referred to.| 

(1) A suinining-up must not call aticnlion 
to counts that have been abandoned. i 

(2) On an indictment for obtaining bj j 
false pretences reprewntations wliich did not 
lead to delivery of the i)ropcrty must bo 
eai'ofully distinguished froiii those w'hich did. 

(3) In dealing with intent to dc'fraud tli<* | 
])Ossibility of mistake should be corisidered i 
in directing the jury,- -K. v. Okken (1930), 
22 Cr. App. Rep. 40, C. C. A. 

3137a. Where Identity of accused in issue.]- - 
(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them * 
on his silence, if & when he hears a prejudicial 
statement. . 

(2) After notice of ai^peal, supplementary ' 
grounds should only bo presented to the ct., i 
if they disclose new matter. — R. v. Pobteii i 
(1927), 20 Cr. App. Rep. 55, O. O. A. ' 

Annotaiion : — Omerally, Reid. K. r. WoltoiH (1027), 20 1 
Cr. App. Rop. 60. t 


3145a. .] — A judge in summing up is bound 

to put deft.^s case to the jiu-y. A mere 
expressicu of the view of the judge is not 
suffloient to dispense with the duty of putting 
the case for the defence to the jurv. — U. v. 
Marriott (1924), 18 Cr. App. Rep. 74, 
0. C. A. 

3146. Add. Annotations : - FoUd. R. v. Thorpe 
(1925), 133 L. T. 95. Refd. B. v. Canhain 
(1926), 18 Ct. App. Rep. 103. 

3146a. .] — Where a prisoner is charged 

with murder, Sc there is evidence on which 
a verdict of manslaughter could bo found, 
it is the duty of the judge to leave to the jury 
the question whether the crime committ(‘d 
has or has not been reduced to manslaugiitor, 
even though that defence has not been raised 
Sc oven iltnugh that defence is incon.sistont 
witli the defence actually raised ; but a 
judge should not leave the question of man- 
slaughter to the jury, w'liere there is no evi- 
dence upon which such a verdict could be 
based.— -R. v. Thorpe (1026), 133 L. T. 9.") ; 
89 J. P. 143 ; 41 T. L. K. 408 ; 09 Sol. Jo. 
525 ; 28 Cox, 0. C. 4 ; 18 Cr. App. Rep. 189, 
0. C. A. 

3151a. Must warn Jury against accepting mere 
suggestion by prosecution In cross-examina- 
tion — No evidence in support.] — The jury 

must be warned against the acceptance of 
a mei*e suggestion by the (h’own in cross- 
examination unsupported by evidence on a 
material point. — R. v. Alexander (1924). 
18 Or. App. Rep. 130, 0. C. A. 

3156a. Indictment alleging several offences -Cases 
must be clearly distinguished.] —When an 
indietTuent allcgc.>» Bi)ucitic ollencos on dis- 
tinct dates the jury should bo wain(‘d to deal 
witli each ficcasion hoparaioly, Sc not to 
p<*rrnit inadequate ovideni’o in the one to 
supplement inadequate evUb'nce in the 
other. — K. v. RobB (1924), 18 (’r. Apii, Rep. 
141, 0. 0. A. 

3156b. .] — Where an indictment for 

indecent ass^iult contains a number of counts, 
each count cliargiog a separate as.sauJt on a 
different person, the jury siiould be directed 
not to return a general verdict but to return 
a verdict on each count, & they should also 
be warned to draw a careful distinction 
between the evidence on each count Sc the 


3133 iv. .1— A 

In summing up to a Jury In a criminal j 
ca&e, is entitled to comment strouEly | 
on the facte. — R. v. Sutherland, i 
Il»27] App. D. 88.— S. AF. 

g (p. 297) J- Where jury dis- 

agref .] — A direction which amoimted 
to no more than teiliug the jury tliat 
it was the duty of the minority not to 
allow any wilful or obstinatx> adherence 
to their own view to prevent them from 
giving full oouslderatiou to the view 
of the majority : — Field : not a ml.s- 
direction. — R. r. Olbolm & McPher- 
son, 11925) V. L. R. 377 ; 47 A. L. T. 
10; 31 Argus L. R. 228.— AUS. 

g (p. 208) i. Distinction bttween 

evidence of feuds dt expert opinions .] — 
Where there is not only no direct 
testimony of eye-wltDCSscs that an 
alleged criminal act was committed, 
but there is the direct testimony of an 
eye-witness called by the Crown that 
the act had not been committed, & the 
Crown lelies on a chain of circam> 
stantial evidence in which the opinions 
of Bolesntiflc witnesses are referred to as 
an important link, the charge to the 


jury should point out the iinpoitancc 
of the distmetion between cvldfucc of 
bcientitic opimon Si evidence of actual 
maU'iial facts A bulIU‘i<uUy ituuud 
the jury that such opinions were not 
testimony as to facts, & sliouM 
spociilcally direct that the eiicum- 
btanees proven as actual obj<*cllve 
ftvets must not only he cousistont with 
the guilt of accused but must also be 
iucoribibtont with any reasonabli* hypo- 
thesib which would leave him innocent. 
— R. V. HiSLOr, [1925] J W. W. R. 
887 ; 43 Can. Crlm. Cos. 384.— CAN. 

ai. Stalcnimis us to powers 

of Court of Criminal Appeal .] — A 
judge In Ills charge to the lurv made 
statements to the effect that “In tlie 
Ct. of Crirainal Appeal. In the event 
of your hading a verdict of guilty, 
prisoner’s counsel is entitled to have 
the whole matter reviewed,” Ac " When 
a case goes to the Ct. of Cinnmal 
Appeal the natural bent of then Tiiind.H 
is to give piisoner the benuUt of tho 
doubt”: — Held: tho statenunts, 
taken in their proper context, did not 
amount to miaduection of such a 
character as to render the trial un- 
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I salisfactoi J , llunigh it was desliabhj 
that Hueli roforc'uoos to tho Ct. of 
I Criminal Appeal should not bo mod(». — 
' A.-C. V. Murray, 11920) 1. R. 2G(i.— 

I IR. 

' aii. JU (uhiig pastm/eH from 

' law reixirtH ) — Thougli iruding passagciH 
from law leports Is, as a rule, undt su- 
able, It is not a imsdireclion. — It. r. 
Nua Tin Ovi (lU2(i;. J. L. Jt. 4 Ran. 
488.- IND. 

B Ui. JPf( r(n(i to o/'inimi, 

in text fmdi . ) - It is In ( gui tr A niipi o[>rr 
for the probldiug judge in Ills Mimniing 
up to the jury m a finnin.il trial to 
refer to an oplnJon e\/i/t -s* <1 m a text - 
book, oven tiiongh aieitlier passage 
in the same liook ti.is hi i n put to a 
witness rlurlng t hi* eom sf of t he trial. — 
j;. V. Mofokkmj, 1192H1 App. D. 132. — 
S. AF. 

PART VII. SECT. 7, SUB-SECT. 12.- B. 

3152 1 . A'^crd iiot go into every dtUnl 
of n'ulent'e.\—li. v. BoAK (B.C.) (!!>-' 

44 Can. Crlm. Cas. 225. — CAN. 

3152 il. ,] — Dulisle V . It. . 

(1929), 51 Cau. Crim. Cas. 2.;;{.- CAN. 
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evidence on every other count & not to supple- 
ment the evidence on any particular count 
by looking at the evidence as a whole. — B. 
V. Bailey, [1924] 2 K. B. .300 ; 0.3 L. .7. K. B. 
089 ; 132 L. T. 349 ; 88 J. P. 72 ; 27 Cox, 
C. C. 692 ; 18 Cr. App. Rep. 42, 0 C. A. 

Avitotation: -Apld. 3i. r. StmiheiTi (1929), 142 L. T. 383. 

3156c. .] — If counts for fraudulent 

conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence. — R. v. Maclennan (19251, 19 
Cr. Ai)p. Rep. 37, C. C. A. 

3156d. Indictment containing count for 

conspiracy.] — (1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually also a general count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the general count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury ; “ You must take the 
case as a whole & not in bits.” 

(2) Observations on the practice of charg- 
ing a^ specific crime & adding a charge of 
conspiracy to commit that crime. — B. v. 
LUBEiiG (1926), 136 L. T. 414 ; 90 J. P. 183 ; 
28 Cox, G. O. 264; 19 Cr. App. Rep. 133, 
C. C.A. 

3156e. .] — (1) In cross-examination of a 

person accused of a sexual offence, questions 
should not be asked tending tc show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should bo carefully 
cautioned against allowing one to corroborate 
the other. — R. v, Ooulman (1027), 20 Cr. 
App. Rep. 106, C. C. A. 

31661. ' “ .*J (J) A prisoner was charged 

with two distinct sexual offences, tme against 
a > oung boy, & the other against a girl aged 
live. The charges were included in one 
indictment- & were tried together. In his 
suniming-iip the judge referred first to the 
evidence relating to one offence, & suhse- 
<iuently to the cvidenci* relating to the other, 
but ho did not warn the jury that they must 
be careful to distinguish the evidence lelating 
to one offence from the evidence relating to 
t he other, & that they must not supplement 
the evidence in regard to one of the offences 
by looking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge : -Held : the con- 
viction must be quaslicd. 

(2) With regal'd to the offence against the 
girl, corroboration was required by Children 
Act, 1008 (c. 07), s. 30, & there W'as evidence 
which might be regai'ded as corroboration 
of her story. The judge, in his summing-up. 
I'efcrred to this evidence, but made no 
reference either to the statute or to the 
necessity for cori'oboration in this case : — 
Held : though the mere omission to refer to 
the statute would not in itself be a gro\ind for 


quashing the conviction, yet since neither the 
statute nor the necessity for corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 

(3) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to con’o- 
boration in the temis laid down in JB. v. 
Craichley^ 9 Cr. App. Rep. 235. 

(4) Qu. : whether the evidence of a young 
child can be admitted unsworn imder 
Children Act, 1908 (c. 67), s. 30, unless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 
the truth. — R. v. Southern (1929), 142 
L. T. 383 ; 22 Cr. App. Rep. 6, C. C. A. 

3157. For ** second trial before same jury — Clear 
direction essential — Same defendant ” read 
“ Second trial — Before same Jury — Clear direc- 
tion essential — Same defendant.” 

3157a. .] — ^A jury trying a second or 

other charge against accused should be 
warned to disregard the evidence in the 
previous trial. — R. v. Lee (1927), 20 Cr. 
App. Rep. 68, C. C. A. 

3158. For ” Different defendants •* read 

Different defendants.” 

3158a. First trial set aside on venire de novo 

— Reference to first conviction.] — R. r. 
Lloyd, No. 2839b, ante. 

3165a. .] — (1) When prisoners are tried 

together, the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 
(c. 60), B. 10 (4), ” seven days ” means seven 
clear days. — R. v. Dean (1924), 18 Cr. App. 
Rep. 21, C. 0. A. 

3165b. Counts for other offences in- 

cluded.] — ^When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed, neither may be convicted on one of 
the other counts. — R. v. Taylor (1924), 18 
Cr. App. Rep. 153, C. C. A. 

3165c. ,] — ^When several accused arc 

jointly charged with knowingly receiving 
stolen property, there must be a careful 
ruling about the possession of each. — R. v. 
Peckham (the Younger) (1927), 20 Cr. App. 
Rep. 72, C. C. A. 

3165d. A charge to a jury trying 

co-defts. must carefully distinguish between 
the cases of each. — R. v. MacDonald (1928), 
21 Cr. App. Rep. 33, C. C. A. 

3165e. .] — In charging the jury the 

judge must distinctly put the defence of cacli 
prisoner to them. — R. v. Brooks (1929), 21 
Cr. App. Rep. 112, C. 0. A. 

3172a. Where unsworn statement & evidence on 
oath of witness In conflict.] — R. v. Harris 
(1927), 20 Cr. App. Ucp. 144, C. O. A. 


3172a i. Whne umtuvrtt staimit iti <1 
n'lfh lire OH oath of tritnins in eunfiid.l 
NN hen H ^\hoin the party caJliu^' 

h«ii if allowed to treat os hostile 
udimts uiakina or Is proved to ha^e 
ta^c a previous statenieut inconsistent 
witn nla prchent testimony said party 
may be permitted to cross-examlxie 


{ him iipun that stiiteiiKiit : hut the 
iibe which ina> be made before the 
{ ]ui> uf the statement is a limited one ; 
I it caji be so used only to impeach th- 
witness’ credit & thus ivmovo aii> 
prejudicial effect which bis present 
testimony might other>vise have on 
the case of said party, hut not as 
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c^idenee of the allegutiuiis of fact 
eontuined in the statement. Theiv- 
loit* the dut 3 ' devolves upon the trial 
judge, iu summing up, to make the 
limitation of such use clear to the 
, jury : & his failui'e to make it clear 
I eoustltutes a misdirection which may 
be held to have occaaioued a sub- 
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S174a. »] — On a trial for murder the defence ' 

of manslaughter ought not to be withdrawn | 
from the jury where there is evidence to 
support it.— R. V. Ball (1924), 18 Cr. Add. 
Rep. 149, O. O. A. 

3178. Add. AnnoUtUort R. v. Thorue 

(1925), 133 L. T. 05. 

3179. Add. Annotation : — Consd. R. r. Thorne 
(1925), 133 L. T. 95. 

3179a. .] — R. V. Thorpe, No. 3146a, aide. 

3179b. Where defence of manslaughter 

raised.] — R. v. Hall, No. 8338a, post. 

3180. After this case add “ Sce^ alfo, Noa. 5933- 
5938, post.** 

3180a. .] — On an indictnumt for obUun- 

ing by false pretences, the jury must be 
charged that intent to defraud is of the essonco 
of the offence. — R. v. Marck (1928), 21 Or. 
App. Rep. 65, 0. C. A. 

3180b. Possibility' of mistake.! H. v. (.hiun. 
No. 3136b, rmte. 

3180c. Direction as to breaking & entering — 
Defence of bon& fide claim of right.] — A 
defence of breaking & entering under a bo^id 
fide claim of right must bo definitely put & I 
explained to the jury, &; the issue of felonious I 
intent must be distinctly raised. — R. v. I 
Curtiss (1925), 18 Cr. App. Rep. 174, I 
C. C. A. I t r ^ 

3180d. Direction as to larceny by trick — Facts 
pointing to false pretences.] — On the trial of 
an indictment for larceny by a trick, ih(» 
essential elements of that offence should lx* 
explained to the jury, <Jfc if tlie facts of the 
case point to an obtaining by false pretences, 
the difference between the two offences 
must bo made clear to them in view of a 


possible verdict of guilty of the latter. — 
11. V. PisiiER (1926), 19 Cr. App. Rep. 166, 
C. C. A. 

3180e. Direction as to larceny by bailee -Defence 
of sale on credit.) — K. v . Ward (1928), 20 
Cr. App. Rep. 167, C. C. A. 

3180f. Obtaining by false pretences Duty to dis- 
tinguish representations.) (1. r. Crekn, Nu. 
3136b, ante. 

3185. Add. Atinotaliou : - Refd. Clodman v. 'rimes 
Ihiblishing Co., L1926] 2 K. H. 273. 

3207. Add. AmioUdion : Mentd. II, r. Southern 
(1929), 1 12 L. T. 3S3. 

3261. Add. Annotailon : Refd. Niidan v. R., 
[1926] A. (\ 482. 

3272. Add, Annoted/ion : —Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

3283a. .] — R. v . Abrahams Sc Ukrstein 

(1928), 20 (^r. App. Rep. 183, C. C. A. 

3288. Add. Annotation : to (.3) Refd. Fislu‘r 

c. Oldham Corpn,, |193()) 2 K. H. 361. 

3318a. .] — Where an indictment charges 

two persons with certain offences “ with one 
anotlier,” if one is acquitted the other may 
sometimes but not always be convict-ed. ~ 
K. V. Kdwards (1024), 18 Ch*. App. Hep. 
140, C. C. A. 

3318b. — - - Where in separate counlH 

of an indictiiumt a man Sc a woman art‘ 
charged with incest.. Sc there ai'o separaLe 
trials of each count, tlie conviction of the 
man is grK>d although the woman is acquitted. 
-•H. V . Cordon (1925), 133 C. T. 731 ; 89 
.1. P. 1.76; 41 T. Sj. It. 01 1 ; 28 Vox, O. C. 41 ; 
19 ('r. App. Rep. 20, C. C. A. 

3323. Adii. Annotation : Mentd. 'fhe Fagerms, 
[19271 P. .311. 


Htantial weug or luiwcaiTi.iRf. H. r. 
Francis & lUimnn, |1921)| 3 1), L. Jt. 
.')93 ; 2 W. W. H. 1(14 ; :>] < 'uri. (Tun. 
Cos. Si3 ; 23 H. L. K. r.l7. CAN, 

3177 1. Whnr diftnre of man- 

MaufjItUr IS not raised.] \\ Jiciv, on n 
Inal for murder, tlieiv is no evidence 
whicli would justify the* jury lii lliKiiiu? 
a verdict of maiiHluutjrhter, there in no 
duty on the judge to leave to the jury 
that defence.— U. v. Ruim.j:h.s ic 
McKenzik, (19281 2 D. J., 71. (594 ; 
119281 1 W. W. It. 03.3 ; 49 Can. Crlm. 
Cus. 243 ; 39 17. C. K. 492. CAN. 


sa. Iiicorrerl statement as to efftet of 
f'JideMr/’.] —Whore in hifl summing up 
to the jury in a eriminal case the trial 
judge made a statement of the evidence 
which was not exactly convet, the fact 
that there w'as sufficient evidont'O apart 
from that with respect to which ttie 
mistake occurred to justify the verdict 
of guilty does not Justify tbo ct.. 
on appeal, from disregarding the mis- 
take under the Code, s. 1014 (2), if 
it is impossible for it to say tliat the 
jury " must " have reached the same 
eonclusiou reganliess of the mistake. — 
R. V. Brand (Alfa.), [l‘f2Ul l 1). L j{ 
815; 51 Can. t/Tim. Cos. 4(5; 24 Alta. 
L. It. 5 ; 11928J 3 W. W. R. 041.— CAN. 

3180 1. Direction as io intent to de- 
fraud — Charge of obtaining hy false 
pretences .] — Jury should, in cases 
under Crimes Act, 1915, s. 181 (a), Ik* 
told that an intent to defraud is an 
i*s6cntial element of the olTencc, unliss 
in the exceptional case's wiicre Itie 
intent is ncccHsanly inwdvtd m the 
false statements tnadi*.— It. v. O’bLi.- 
WVAN. 1192.51 V. L 15. .'',14; .547 

A. L. T. 3 ; 31 Aigus 1,. It. 203.— AUS. 
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(N. B.), 1192(51 4 D. h It. 70.'); Ih 
(’an ('mil. .53(5 — CAN. 

b ii. .1 Bn.AODi.i'i I 

r. K, (19271 1 1). L. It. 1117 ; 11927] 
S. O. Jt. 112 ; 47 Can. CTim. (Us. 271.— 
CAN. 


8C. To eipresH his oirn luwA In 
summing up th«* judge Is <*ntlth‘d to 
oApresH his own view. - (*<nn.ii u a: 
Tm.Fi KNE V . It. (1920), 29 W. A. Ji. K. 
40. - AUS. 


ad. To read defln ilion.H of Uitv front 
case'! <i* tertbiwks J * Ll m.AN(' v. It. 
(1927), 49 run. (Tim. (Jas. 207 ; Q. It. 
42 K B. 003.— CAN. 

PART VII. SECT. 7, SUB-SECT. 14. B. 

3217 ii. .1 — rnnid faeu any 

connilefe separaliou of the Jurv dm mg 
a trial in a capital eawe will ni.ike tlie 
verdict bad, but wbero the .sej»aivith,u 
ooeurs through Inadvortcnee, A; the 
r<*MiIt of the trial has not bwn Intlueneod 
bv’ what ban oicurred. tlin verdJet 
ought tosfand — It. e. Wax-teiuj, (192(»J 
1 IJ. L. U. 501 : 45 Can. (.Tim. Cas. 77 . 
58 S. S. It 300. -CAN. 


PART VII, SECT. 7,SUB-SECT. 15.— A. 

o i. Evidence ruled invdmtssU/lc 

after it has been given .] — It. r. 'Puea nou, 
It. r. FlTiOD, R. r. Treanok, It. v. 
Kelly, [1921] 2 I. R. 193.- IR. 


PART VII. SECT. 7, SUB-SECT. 15.~ B. 

k i. > ] -Wlieii* evideneo 

given befor«* a judge in a enminal 
tiial was exhibited in a trail di novo 
before a Hueoocding Judge ~II> Id ‘•ucli 
proeeduTo was irivgulai, Ac e»iie.*nt of 
accused did notcuiothe iiioguhiiify. 
UsiAK HaJlk V. It. (1922). I. L IL. 4(t 
Mad 117.— IND. 

PART VII. SECT. 7, SUB-SECT. 16.— A. 
3270 viiJ. .] -In a criminal 


♦ li.il, with the hi lj» of a lury, a Judge is 
not obliged to inTopt lUi absurd 
I vi'idlel, either as a viirdiet of guilty or 
as a verillet of not guilty. It is no 
I part of a judg<‘’h duty to a<*ccpt A., 
I luterpiet, for hliiiself a verdict of an 
I unnitelligililo eharaeler, when the 
luembers of flio jury aro there Sc can 
givo a piopi'i verdieL.- Hamid Am 
I Hm.dmi r. KiM.-KMlT.noit (1929), 
1 I. J, U. 57 ('ll. . Gl. IND. 

' 3275 viii. —.1—011 an indlot- 

I ineiit ebaiging aeeuHed wltli assault 
' file Jury r« turned a verdict of “ guilty 
I of eommon assault under provoca- 
' 1 ion ” : - Ilf Id : 1 he verdiet was one of 
I miilty.-- it r Buouan, [192(51 NT. /.. 
I L It. (53.5 - N.Z. 

! 3261 iv. .J Au indict lueiit 

' <*oritainod three separate coimts, viz., 
I rufie, assault wltli iiiU'nt to eoinnilt 
nipe, Ac nideeerit a«bault. The lurv, 
! .lit hough piofierly instruoted, found 
flu* prisoner guilty without aHsIgnliig 
file verdict 1o any one or more of the 
I said counts ; Si (he Judge h<*nteuced 
I t lio prisoucT on the assumrition t liat the 
loiivlclion WHH one for rape. On 
I .ippeal ; — Iltld ; while It was open ff, 
tlie ct, to sustain the verdh f on tin 
least of the three counts Si to rediiM 
1 ho Ftcnlenee to one apjiropriate ( liercto. 
It was also open io the <t. to older 
I new trial ; A 1 hat under all the 
, < lrcnrristfinc(*s tiu* latter was Hie better 
f <ouDe to adopt. It. r Bosk (B. (>.), 
(f‘»29| 3 \V. vv. I: GUI ; .'»2 (’an. (’Tim. 

( .IS. CAN. 

PART VII. SECT. 7, SUB-SECT. 16. 

D. (a). 

I ini. - - — Not where prov< nliou 

I for If Hser offtnee barred by lupsf »J linu . i 
I K. H. Hoskinh (Alta.) (1929;, 52 
1 Can. CTlm. Cae. 366.— CAN. 
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Cases 3862a~a644a. English and Empire Digest Supplement. 


3a62a. Indictment lor shooting with intent to 
murder — Verdict ol assault.] — On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault. — 
R. V. Stokes (1925), 134 L. T. 479 ; 28 Cox, 
C. C. 140 ; 19 Cr. App. Rep. 71, C. O. A. 

3366. Add. Annoiaiion: — ^Refd. R. v. Stokes 

(1926), 134 L. T. 479. 

8388. Add. Annotation -Apld. R. V. Friend 

(1930), 22 Cr. App. Rep. 130. 

8889. Add. Annotation .—Apld. R. V. Friend 

(1930), 22 Cr. App. Rep. 130. 

3889a. Of fruits -Verdict of larceny at common 

law.] — On an indictment for stealing under 
Larceny Act, 1861 (c. 96), s. 36, larceny at 
common law cannot be found: hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had not been severed at the 
material time. — R. v. Friend (1930), 22 Cr. 
App. Rep. 130, C. C. A. 

3391a. By trick — Verdict of false pretences — 

Indictment charging larceny by trick dc false 
pretences alternatively — Indictment lor false 
pretences wrong in substance.] — R. v. 

Hughes, No. 2219 a, ante. 


3894. Add. AnnoiaUon: — ^Refd. R. v. Stokes 
(1926), 134 L. T. 479. 

S398a. Duty of jury to find.] — ^R. v. Lloyd 

(1927), 20 Or. App. Rep. 139, O. O. A. 

3407. For ** Second indictment to be tried — Right 
of prosecution to trial by another jury,’* read 
Second indictment to be tried — Whether 
trial by another jury.” 

3407a. .] — It cannot be laid down as a 

general rule that a jury which has acquitted 
deft, on one indictment should not try him 
on another, but it must depend^ on the 
circtuustances of each case ; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative. — R. v. Klein 
(1926), 19 Cr. App. Rep. 161, C. C. A. 

3413. Add. Annotation : — ^Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

3424. Add. Annotation: — Refd. R. v. Thorpe 
(1926), 133 L. T. 96. 

8495. Add. Annotation : — Mentd. Broome v. Agar 
(1928), 138 L. T. 698. 

8526. Add. Annotation : — Generally, Refd. R. v. 
Southern (1929), 142 L. T. 383. 

3688. Add. Annotation : — Consd. R. v. Hertford- 
shire JJ., Ex p. Lamen (1925), 89 J. P. 205. 


Part VIII. — Special Pleas. 

3567. Add. Annotation: — Refd. Nadan v. R.,* [1926] ] 3644a. Acquittal for absence of jurisdiction.] — 
A. O. 482. I R. V. Wallace (1928), 166 L. T. Jo. 339. 


PART Vll. SECT. 7. SUB-SECT. 16.-— 
D. (b). 

8848 V. Effect of verdtei.] — 

Held : the flDding won to bo regarded 
ae an acquittal on the charge of murder. 
Sc CJode of Criminal Procedure, b. 489 (4), 
precluded the High Ot. from having 
jurisdlotlon upon rovlBlou to oonvlot 
on that ohowe. — Kishan Sinuh v. 
R. (1928), 65 L. R. Ind. App. 390.-- 
IND. 

n (p. 320). Road now “ 8362a 1.” 

o (p. 820). Road now “ S362a 11.” 

8371 V. .] — R. V. O’Bribn 

(1920). 50 Can. Crlm. Oas. 369; 60 
N. S. R. 17.— CAN. 

3371 vi. .1-Ou a trial for 

rape upon G., the latter sworo to 
occurrouccB wlilch. If true, proved Iho 
crime charged. Sc wan corroborated. 
The jury after ret,iring announced 
that they were not iucllnud to bring In 
a verdict of guilty, adding that if the 
charge wore Indeoent aasault it would 
be different. They uere Informed by 
the trial Judge that It waa rape or 
nothing, ^rhoy then brought In a 
verdict of guilty .* on the 

evidence there was nothing upon which 
to baae a charge of a leHser offence, Sc 
deft.’B appeal must bo dismisaed. — U. 
V. O’Brikn, 11929] 1 ]). L. R. 266 ; 50 
Can. Crlm. Caa. 369 ; 00 N. y. R. 1 7. - 
CAN. 

t (p. 323) L Indictment for robbery — 
Verdict of receiving stolen property .] — 
A verdict of reoeivlug stolen property 
well knowing it to have been stolon is 
nut oompetont on an Indiotment for 
robbery. — R. v. Papiah (1929), 60 
N. L. R. 19.— S. AF. 

PART VII. SECT. 7. SUB-SECT. 16.— G. 

8411 ill. .}— R. V . Walters, No. 

3317 il. ante. 

PART VII, SECT. 7. SUB-SECT. 16. — K. 

g I. Meaning of “ new trial.’*}— 


Whore by statute provision is made 
in the case of a Jury disagreeing for a 
new trial, there is meant by the words 
** new Jury ” a Jury entirely composed 
of new or frosh Jurymen to the exclu- 
sion of all the Juiwmen who formed the 
first jury. — R. v. Wono O. Sanu, [1924] 
3 W. W. R.45 : 34 B. C. R. 8.— CAN. 


PART VII. SECT. 7, SUB-SECT. 17.— F. 

so. Omission of essential eltvient of 
crxmc —ConoutioH invalid.] — R. v. In« 
Yick INO (1924), 43 Can. Crlm. Cas. 
392.— CAN. 

PART VII. SECT. 7, SUB-SECT. 17.— G. 

3636 11. In prisoner’s absence.] 

— Held : the ot. was not functus 
officio. — K. V. Hughes (1924), 35 

B. C. R. 55.— CAN. 

3636 ill. After removal of con.’ 

viction by certiorari.] — R. v. Knapp 
(1926), 44 Om. Uniu. Ca*>. 338.— CAN. 

PART VIII. SECT. 1. SUB-SECT. 1. 

f i. .1 — Whore a porson has 

been charged with two oflenoos arising 
out Of the same ciroumstanoes. Sc he 
pleads guilty to one of the ohargos. is 
convicted Sc fined, & then pleads guilty 
to the other charge, the previous con- 
vlotlon Sc penalty oannot be pleaded 
OB a bar to punishment tor the other 
offence. — R. v. Gbiger. [1923] 3 W. W. 
R. 763 : 41 Can. Crim. Cas. 185 ; 17 
Sask. L. R. 412.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 3.— A. 

8667 iv. .} — ^A. was prose- 

outed for selling liquor UlegoUy Sc 
convicted. Based oU the same foots 
a second prosooution was brought for 
keeping liquor for sale. A. meaded 
autrefois convict. : — Held : a good plea. 
— Quebec Liquor Commission v. 
Dubois, [1924] 2 D. L. R. 861 ; 42 
Can. Ciim. Gas. 65.— CAN. 

3667 V. — — ,] — Rbbj> Sc 

Roberts (olios McLean) r. R. (1926). 
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47 Can. Crlm. Cas. 142 ; Q. R. 42 K. B. 
35.— CAN. 

8667 vi. .] — Yeok Kuk V. 

R. (1928), I. L. R. 6 Ran. 386.— IND. 

3667 vH. Offences under 

different idatutes.] — Re Wilneff (N. S.), 
[1928] 4 D. L. R. 869 ; 50 Can. Crlm. 
Cas. 196.— CAN. 

3567 viii. .]— R. v. Tka- 

uiiUK, R. V. Kolvk; (No. 2), 11929] 
2 W. W. R. 418 ; 51 Can. Crlm. Cas. 
401 ; 38 Man. L. K. 238.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 8.— B. 

a 1. Indictment for occasioning bodily 
harm — Previous aeemittal for murder .] — 
After being acquitted on a trial for 
murder acoused were charged with 
assault Sc battery oocasioning actual 
bodily harm to the man whom they 
had been acquitted of murdering. 
They pleaded autrefois acquit : — Held : 
the plea of axdrefois acquit furnished no 
answer to the charge in question. — 
R. V. Gohselin Sc Gosselin (Man.), 
11928] 1 W. W. R. 134 ; 50 Can. Crim. 
Cas. 287.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.— D. 


b 1. Previous acquittal for as- 

sautting constable while discharging 
another duty.] — A mere variation In 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, oannot be oonsidered as a varia- 
tion in the nature of the offence charged 
against aoonsed. — R. v. Diamond, 
[1924] 3 D. L. R. 359 ; 2 W. W. R. 
621 ; 20 Alta. L. R. 419.— CAN. 

im. Prosecution under Customs Act, 
R. S. C.. 1906 (c. 48). 8. 215— /Tevious 
conviction under Customs Act, R. S. C., 


1906 (c. 48). s. 185.1— R. v. Sacoo 
(Ont.). [1926] 3 D. L. R. 771: 46 


Can. Crim. Cas. 243.— CAN. 


so. Offences under Lottery <& Gaming 
Act.] — Rero. was charged with the 
breach of Lottery Sc Gaming Act, 1917, 
s. 39, 8c the complaint was dismissed 



Vol. XIV.— Criminal Law. Cases 8647a— 3801b. 


8647a. Contradictory endorsement on Indict- 

ment.] — An indictment against applt. for rape 
was endorsed by the grand jury : “ No true 
bill for rape. A true bill for indecent assault 
(aggravated)/’ but no indictment for indecent 
assault was put before the grand jury. 
Applt., havmg been convicted, appealed, & 
the conviction was quashed on the groimds 
that there was no true bill for rape & that 
there was no indictment for indecent assault. 
On the same facts applt. was afterwards 


indicted for indecent assault, & he pleaded 
autrefois acquit but was convicted : — Held : 
although t he first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contrewiictory document, & 
the plea of avirefois acquit failed, &; the second 
conviction must be affirmed. — K. v. Kitching 
(1929), 45 T. L. R. 031 ; 21 Or. App. Rep. 
144 ; 28 (\)x, (\ C. 071, 0. O. A. 

3650. Add. Annotation : — As to (1) Gonsd. Pointon 
V. Cox (1920), 180 L. T. 500. 


Part X. — Informations. 


8666. Citations For “17 W. B. 567 ” read 
“ 47 W. R. 567.” 

3718. Add. Annotation: — Refd. R. v. Evening 
News, Bx p. Hobbs, [1925] 2 K. B. 158. 
3751a. By constables to extort money.] — Held: 
there being bond fide instructions to the con- 


stables to watch appet., on which they liad 
acted without unduly harrussing him, Ac 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be gi'anted.— Ex p. Wolfp 
(1863), 28 J. P. 23. 


Part XII. — Evidence and Proof. 


3790a. Identification of handwriting.] — R. 

V. McCartney & Hansen (1928), 20 Cr. App. 
Rep. 179, C. C. A. 

3792a. .] — R. V. Taylor, Weaver & Donovan 

(1928), 21 Cr. App. Rep. 20, C. C. A. 

3801. Add, Annotation : — Gonsd. R, v. Daily 
Mirror, Ex p. Smith, [1927] 1 K. B. 815. 

8801a. .] — (1) It is permissible for a 

police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 
order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 
whom they are about to be asked to identify. 


(3) Where photographs are used for the 
purpose of obtaining information a sorios of 
photographs, & not merely one or two, ought 
to be shown to the person wJio is expected 
to give the lequired information. — R. v, 
Dwyer, R. v. Fkimiuhon, fl025] 2 K. 13. 
799; 95 L. .7. K. B. 109; 132 L. T. 361; 80 
.T. P. 27 ; 41 T. L. R. 186 ; 27 Cox, C. C. 
697 ; 18 Cr. App. Rop. 145, C. 0. A. 

Annotfittnrut — /< (1) Refd. It. Dully Mirror, A'./ p. 

11027J I K. H. K4'’». Auto 12) Consd. It. r. Dailv Mirror, 
Kr p. r,mtth. 11927] 1 K. 11. 810. Refd. It v. WuIriwrlKlit 
(1925), 19 Or. App. Hop. .02. 

3801b. But may be shown before arrest.] 

— A prosecutor identitiefi a xihotograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prisoner was 
picked out by the prosecutor from a number 


owing to the rejection of ee''ondarv 
evldenuo of a document. Lat<r reap 
was charged tinder a. 63 with being the 
occupier of a tobacconlat shop which 
was used for the puipoae of the 
occupier betting with poraous resort- 
ing thereto, heap, pleaded aulnjois 
acguit : — Held : os the two olleneos 
were substantiully different, this plea 
did not avail. — AnLC’nnROH v. Rekls- 
VOBD, 11928] S. A. S. R. 4.30.— AUS. 


sp. Prosentiion under Prohibdion 
Act (P. E. /.), a. 52 — Prevunta acquittal 
on p^aecuiion under Excise Act, R. S. ()., 
1927, a. 181 — Failure of plea.] — II. v. 
Fitzpatrick (P. E. I.), [192914 D. L. K. 
95 ; 52 Can. Crlni. Cas. 119.- CAN. 


PART Vlll. SECT. 1, SUB-SECT. 4. 

p i. .] — Unlebs It can be said on 

the facta of the particular caae that 
there has been an adjudication on the 
merits, the permission of the et. to 
withdraw a charge is not equivalent to 
a dismissal which can be pleaded in 
bar of subsequent prooeedi^. — R. v. 
SoMBRS (B. O.), 11929] 3 dTI:. R. 772 ; 
2 W. W. R. 366 ; 51 Cun. Crlm. Cas. 
356.— CAN. 

ar. No oonviefion— Proceedings ad- 


ioumed ] ~lfe R. v. J'.chKK, Re R. r. | 
Fry, 119291 3 D. L. it. 760 , 51 (;an 
Crlm. Cos. 409 ; 64 O L. K. 1.— CAN. 


PART X. SECT. 1. 

il. Offence charged under repealed 
AcLl— ll. V. Chbw Deb, [19281 I 
W, W. R. 966; 49 Can. Crim. Cas. 
332 ; 39 B. C. R. 559.— CAN. 


PART X. SECT. 2. SUB-SECT. 1. 

0 i. Inland revenue officer — 

StoUment of oapacUy.] — Since only 
inland revenue offloors can lay ait 
information for an offence under K^:ciHO 
Act, such an information iuukI atnte 
that the person laying the Infoinistion 
Is an inland revenue ofHrcr.— II. v. I 
WrreiEWicz (Mam), [19281 2 W. W. It. 
19 ; 49 Can. Crim. Cas. 330. -CAN. 

PART XII. SECT. 1. 


3786 i a. .1 — Evidcuoo i- uol 

admissible of the actions of dogs while 
engaged in tracking donn a P‘ rhoii 
af'cused of a crime, even thougli the 
owner of the dogs testifles as to their 
character & traiuing & their htiieM for 
trackiiur men. — R. v. White, fl926] 3 
D. lTr. 1 ; fl926J 2 W. W. IL 481 ; 
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4') Can. (3rini. Cas. 328 ; 37 B. O. R. 

43. — CAN, 

3786 ill. .1 — finANriiiYAM Btnoh 

V. R. (1927), I. L. R. 6 I’at. 627.— IND. 

3791 i. CircumsiarUUil evidence — Ex- 
cluaum of other coa«<.«.]— It Is not 
admisrihle to convict u porsou on 
cirtMimstautial evidence if such evi- 
dence can bo lutorpivU d to give any 
other explanation than the aeeijhfd 
peraou's guilt. — R. v. Tvmko (1921), 
42 Can. Crlm. Cas. 147. — CAN. 

ai. S P. UAWNSr. IL (192(5), 1 It 
7 Luh. 561.— IND. 

b - ] 1{ r DiMiTUio 

(1920), 46 Can. Crirn. Cuh IK. 

O. L. R. 249 - CAN. 

eg. ( ’omvitrc lal (Ik n tu/nts Wlun 
admOted.] On a fli.irgn of theft from 
railway ears, d(»< iini^iiits, such as 
shipping hlllH. ear (luskeis* records, 
etc., not made b> the accused 8c of 
which he had no krn^wledge, have 
no i»rolMtiv 0 vaiut jur ae • &, therefore, 
should not be admitted as evidence 
against the accused where it is not 
shown that the persons who made thr in 
are dead. — It. v. 1)JJ¥V (S^k.). [J 92 'il 
1 U. L. K. 152 : 50 Oan. Grim. ( as. 
246 ; [19281 3 W. W. H. 550. -CAN. 



Cases 8801b— 3943a. English and Empire Digest Supplement. 


of men in a room : — Held : there was no 
ground for complaint ap^ainst the method of 
identification. — B. v. Melany (1924), 18 
Cr. App. Rep. 2, C. C. A. 

Annotation: — Befd. It. v. Dwyer, R. t>. FerfiruBon, [192.'I] 
2. K. B. 799. 

3801c. .| — B. V. Dwyer, R. v. 

Ferguson, No. 3801a, ante. 

3810. Add. Annotations : — Folld. R. v. Berg, 
Britt, CaiT(f* Ac Dummies (1927), 20 Cr. App. 
Rep. 38. Refd. R. v. Chesshirc, Lucas & 
Bottom (1027), 20 Cr. App. Rep 47. 
Mentd. Statham v. Statham, [1020 J P. 131. 

3817a. .] — Tlic prosecution is not en- 

titled to put in police photographs for the 
purpose ot identification as part of the 
evidence in chief. Where identification has 
been obtained by me.ans of such xjhotographs, 
the facts of sucli identification ought not to 
be given in evidence. — R. v. Wainwright 
(1025), 19 Cr. App. Rep. 52, C. C. A. 

3820a. Reference to meritorious discharge 

from army.] — A mere reference to a meri- 
torious discliargo from the army by an un- 
defended xjrisoner in a statement handed to 
the ct. of trial docs not ncccssaiily expose 
him to cross-exjunination on his character 
generally, though it may do so on his career 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the legal consequences of 
which he is not aware. — R. v, Parker (1924), 
18 Cr. App. Rep. 14, C. C. A. 

3820b. Evidence suggesting normal respecta- 

bility.] — (1) Questions inviting a witness to 
make suggestions should not be put in cross- 
examination, especially when they may have 
the elTect of inducing a prisoner to make an 
attack on <he i)rosecution, which will let in 
evidence otherwiso inadmissible. 

(2) A defending counsel shoiild refrain 
from putting questions to prisoner giving 
evidence wliich suggest normal respectability, 
but which fall just shoi-t of giving evidence* 


of good character. — R. v Baldwin (1925), 
133 L. T. 191 j 89 J. P. 116; 69 Sol. Jo. 
429; 28 Cox, C. C. 17; 18 Cr. App. Rop. 
175, C. C. A. 

Annotation : — Asto (1) Befd. R. f. Coulson (1927), 20 Cr. App. 
Rep. 106. 

3820c. .] — “ Good character ” of accused 

within Criminal Evidence Act, 1898 (c. 36), 
s. 1 if) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused. — 

B. V. Walker (1927), 20 Cr. App. Rep. 31, 

C. C. A. 

3827. Add. Annotations : — Consd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. Mentd. R. v. 
Harris, [1027] 2 K. B. 687. 

3834. Add. Annotation : — Refd. R. v. Noble (1928), 
20 Cr. App. Rep. 191. 

3834a. S. P. R. v. Noble (1928), 20 Cr. App. Rep. 
101, C. C. A. 

3835. Add. Annotation : — Refd. R. v. Dunkley 
(102(3), 134 L. T. 632. 

3850a. Cross-examination of witness for de- 

fence constituting attack on character of 
accused.] — Questions must not be put in 
cross-'examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may bo 
to attack the credit of the witness At not the 
character of the accused. — R. v. McCbaio 

T. L. R. 215 ; 28 Cox, O. C. 109 ; 19 Or. App. 
Rep, 68, 0. C. A. 

3855a. .] — A reference in evidence to accused’s 

I)revious conviction may become relevant by 
the nature of the cross-examination. — R. v. 
Lester (1927), 20 Cr. App. Rep. 25, C. C. A. 
3924. Add. Annoiatioi} : — Refd. Godman v. Times 
Rublishing Co., [1920] 2 K. B. 273. 

3943a. .] — On an indictment for embezzle- 

ment evidence that, on a scries of occasions 


PART XII. SECT. 2. 

3807 iv. - —.1— FI jiBTt’r- 

prliit uniirohsioiiH of jUTusod, ooin- 
imlsoi-Ily takon buforo hlM oonimiUal 
to f^ool, aro aduii^siblo in ovidj'nc-o 
uframst hIm.--R, r. Mvxuold, 11920] 
Api). D. 440.— S. AF. 

P i. Uefertnee hy rnayi.*tlra(e to 

maffist rat o at n trial 
wuH culled to ijrovo tlio idcntilicalioiis 
of acoiibod in ffiiol & the niethod»< 
adopted. Instead of Htatinff the detuilB 
& roBultrt, witnosH roferrt'd to docn- 
inontH, described an OThibIts. in 
he stated his ovideuoo was to be 
found. The doonmentH were put on 
the record as his ovidenco ; — IJcJd : 
the attempt to record ovidonoo in this 
manner was not onlv contrar,v to law, 
but riolaU'd the first prinuiplcH of 
evidence, & must be entirely ignoi'ed. — 
fiA.1. SiNon V. U. (1924), I. L. R. 6 
Lab. 39(5 — IND. 


3814 ii. .i—IIild: not a 

Rround for allowing accused's appeal 
ntralnst his eon\ietion. — 11, r. Baulky 
(B. C.), [19201 3 D. L, R. 717 ; [1920] 
2 W. W. R. 513 ; 40 Con. Crim. Cas. 
257.— CAN. 


3814 iii. — .] -It. V. Uaukihon 

(B. C.). [19281 3 D. Ij. R. 224 ; [1928] 
I W. W. R. 973 ; 49 Can. Crim. Cas. 
356. CAN. 


PART XII. SECT. 3, SUB-SECT. 1.- A. 
3835 i. ( hmjmrd to general reputatUni 
WheU umounis fo.] — Evideueo of 
grenoral repute does not mean the 
placing of a heterogeneous mass of 


moro or less general statements by 
any witin*ss who can be prodxiced to 
say sometlitug on liearaay or ot heru ise 
& label it “ general repute.” A man’s 
general n'puto is just as much a fact 
08 any other fact which cau be proved 
by a witness, & tho witness should be 
asked questions to show that he is in a 
))OHitiou to know w’hat the general 
reputation of tho occxised is, & as to 
wlieu 5: in what eircuxnstanoes bo has 
heard the character of accused dis- 
cussed. —Empkror r. Ram Lal (1929), 
1. L. It. 51 All. 063.— IND. 


PART XII. SECT. 3. SUB-SECT. 1.— B. 

3848 vil. .] — Evidence cannot 

bo given on a prosecution to prove that 
the accused is a bad character, or has a 
proficusity to commit criminal acts of 
similar nature to tho offence charged. — 
Twlor V. R., 22 Tos. L. R. 22.— A US. 

8 i. .] — Tho fact that a 

{ lerson has on a previous occasion 
icon bound over may be stated & 
proved as one of the grounds on which 
the witnesses to general repute believe 
the acou.sod to be a habitual offender. 
— R. V. Kumera (1928), I. L. R. 51 All. 
275.— IND. 

sa. What is erUIcnee of had c/uiracier 
— Not Htatcnirnis by aitnesn as to 
disposition d" detneanour of prisoner d' 
jirisoiur's sisUr.] — ^A.-G. r. 0 ’Leau\, 
[1920] I. R. 445.— IR. 


PART XII. SECT. 4. SUB-SECT. 2.— A. 

1 i. .1 — R. V. Bristol 

(N. a). [1920] 4 D. L. R. 753 ; 40 
Can. Crim. Cas. 156.— CAN. 


556 


PART XII. SECT. 4, SUB-SECT. 2.- - 
B. (a). 

3920 iii. — — .) — On a charge of 
tboft evidence tending to show’ that 
accused has been giulty of cruninal 
acts, other than that upon w'hich he 
has been charged, is inadmissible. Sc 
when allow'ed entitles accused to a 
now trial. — R. r. Morrison (1923), 33 
B. C. R. 214.— CAN. 

3923 ii. .] — Evidence of other 

similar acts done by accused is not 
admisslblo merely for the purpose of 
proving that accused by reason of his 
character or habits is likely to have 
eommitted the offence with which ho 
is charged, but it is ndmissihio if it is 
relevant in any other manner W’hat- 
ovor to the guilt of accused. Sc it is not 
necessary before ovidenoe of other 
Bimilar but unconuccU'd acts cau be 
admitted that tho prosecution should 
first lay a fouudation for such evidenco 
by ostablishiug a primd facie case 
against accused, suffleiunt without the 
help of any such evidence to go to the 
jury. — R. V. COORKR, [1923] N. Z. L. R. 
1237 r Gox. L. R. .'V28.— N.Z. 

3923 Iii. .] — R. v. Dztwra (Ont.) , 

[19281 1 D. L. R. 828 ; 49 Can. Crim. 
Caa. 229. CAN. 

PART XII. SECT. 4. SUB-SECT. 2.— 
B. (b). 

i 3943 ii. .]— Htin, Gy aw v. R. 

' (1927), 1. L. R. 0 Riin. 0.— IND. 

3943 iii. .] — Evidenco admitted 

to prove a system or course of conduct. 
— Hj^us V. R. (1927), 48 N. L. R. 
330.— S. AF. 



VoL XIV.-*Criiiiinal Law. Cases 3943a— 4199. 


before & after those mentioned in the 
indictment, precisely similar errors fto those 
alleged against prisoner] had been made, & 
advantage taken of them, ))y him : — Held : 
admissible to explain motives & intentions. — 
K. V. Richardson (1861), 2 P. & P. 343 ; 8 
Cox, C. 0. 448. 

Annotations :—CoM, R. v. Stepheiw (1888). 58 L. T. 776. 
Reid. R. V. Ralls (1871), L. R. 1 G. C. R. 328 ; R. v. Francis 
(1874). L. R. 2 C. C. R. 128 ; R. t>. Bond, [190G] 2 K. B. 

3971. Add. Annotation : — Refd. II. v. Berg, Britt, 
Carrd Lummies (1027) 20 Cr. App. Rep. 
38. 

3972. Add. Annotation : — Refd. 11. r. Bateman 
(1925), 94 L. J. K. B. 791. 

3992. Add. Annotalion : — Refd. Oodman v. Times 
Publishing Co., [1920] 2 K. B. 273. 

4009. Add. Annotation: — Apld. R. v. Hewitt 
(1925), 89 J. P. Jo. 721. 

4009a. .] — In a charge of unlawful 

carnal knowledge of a girl under sixteen yeai-s 
of age, evidence independent of the girts 
evidence may be given that the accused on a 
previous occasion indecently as.saulted the 
same girl, & the fact that a considerable time 
has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence. — R. v, Hewitt (1925), 134 
I.. T. 157 ; 90 J. P. 68 ; 42 T. L. R. 216; 28 
Cox, C. C. 101 ; 19 Cr. App. Rep. 64, C. C. A. 


4048. Add. Annotaiion : — Refd. R. v. Stuart. R. v. 
Leonard, R. r. Maples, R. v. Tannon, R, r. 
Taylor (1327), 43 T. L. R. 715. 

4129a. Statement by wife —In absence of husband.) 

- -A statement deft.’s wife to third persons 
is not evidence against deft, on his t.rial of 
the facts therein contained, but maj’ 
j given in evidence with his remarks on them 
when it is repeated to him. — R. v. Pinden 
(1926), 19 Cr. App. Rep 144, C. C. A. 

4129b. Statement by co-defendant — In answer 
to questions by police.] — (1) A statement 
relative to a ponding charge, obtained in 
the course of a question addressed by a police 
ofTflcer to a pereon under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a co-deft., but if fho jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in tlio summing up. -R. v. Turneu 
(1926), 19 Cr. App. Rep. 171, 0. C. A. 

4189. Add. Citation :~27 Cox, C. C. 510. 

I 4194. Add. Annotations: — Distd. R. r. WJiitohead, 
! 11929] I K. B. 99. Refd. R. v. Coulson 

4199. Add. Annotations : — Distd. R. v. Whitehead, 
(1929) 1 K. B. 99. Refd. R. v. (\mls(m 
I (1927 ), 20 Or. App. Rt‘p. 106. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (0). 

3960 i. General rwZe.] — Evldonoo 
admitted to rebut a HURflostloa of 
acoldout, or mistalce. — H ajuus v. 11. 
(1927), 48 N. L. Jl. 330,~S. AF. 

PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) i. 

p i. Disguise as revenue of^cer.] 

— B. & otliere wore convletod of the 
murder of the captain of a boat 
oontalnlnsr a anrtrn of liquor Intended 
to bo Illoflrally delivered In the Uultetl 
States, It was proved that B. Iiad 
bought a yachtman’H cap with a white 
top ic ornann lilt'd ^^ith gold braid in 
order to give Idmaclf the appearance 
of a rovciiuo odlcer, & in concert 
the others had attacked the crew of 
the boat, under the pretence tliat ho 
vVr his OHSociatcH were ofltcers of the luw. 
Evidence was olforod liy tlie Grown 
tliat B. on ouo occusinn recently, & 
on another at a con.slderahly earlier 
tlaix), had employed siinilur equipniont 
iSc precisely tlie same ruse for the 
purpose of deceiving & disarming tho 
opposition of bootleggers whllts he took 
over their illegal possessions ; —Held : 
such ovldoneo was admissible as tend- 
ing to establish a practice, — B akku r. 
it., SOWA8H f. It., [1926] 1 D. L. It. 
ll.'i; [1926] .S. C. Jt. 92; 4.5 Gan. 
CTim. Gas. 19.— CAN. 

PART XII. SECT. 4, SUB-SECT. 2.— 

B. (h) iv. 

k i. Indecent assault involving 

murder on another child.}— In reaching 
a conclusion on a charge of indecent 
assault, invoBing murder, upon a 
little girl : — Held • the jury were 
neither bound, nor entitled, to shut 
their eyes to what they might consider 
to have been proved under a chanro 
of iDdoc,cnt assault upon another little 
girl, in view of tho close association in 
time, character, & circumstances of 
the incidents allured with regard to 
tho two charges. — H.M. Advocatk v. 
Bickekstaff, [1926] S C, (J.) 65. — 
SOOT. 

PART XII. SECT. 4. SUB-SECT. 2. - 
B. (h) viii. 

4052 xiv. .1 — A person 


accxisod of obtaining goods on falscj 
pretences from B. Sc S. was <'onvlet('d 
on tho two counts. The |»itdon<‘(‘ con- 
sisled, in tho B. case, of repi'cseniations 
that accused wa.s a bank <»fllcer, at a 
('ortaln plaoo, w»wj low in clothes be was 
about to take a holiday, U giving an 
assumed name ; in tlie S. ease, a<*eiisod 
wrote a letter with similar false state- 
meuta of his name Ac ernployinont Sc 
stating tliat he desln'd to obtain 
porsonal reoulromonts, lis ho was about 
to be married. .Suiiseaiiontly ae^ usoil 
oalletl & obtained goods at H.’s wu re- 
house. Tho btatoiuents us to the 
lioUday Sc the murringo wore not j»roved 
to bo untnio. Accused wrote a simllur 
letter t,o M., hut It w'as not shown that 
he obtained gooda there. Aceusetl 
also otitainod erodlt from F. Tlio only 
false rcproHcntation to F. w'us tho 
gi\ing of the false numo'-Gtld: 
e-\'1dcuce of tho represent atlons to M. 
Sc F. was rightly admitted on the 
question of intent. It. v Hi.ynoi.ds, 
11927] S. A. S. It. 228. -AUS. 

4052 XV. — — - Himilar rrinu 

afjroail.] — In an Indictment the charges 
against accused were that, hu\ing 
conceived a fraudulent scheme for 
obtaining money from the public in 
Scotland & elsewhere by mi'ans of 
counterfeit drafts, be (o) on Sopt. 21, 
1927, uttered In a bank in Dundee a 
forged document which purported to 
bo u draft of a finance co. in New York, 
Ac (b) on Sopt. 23, In the same bunk 
pretemlcd, by telephone from Jjonilon, 
that the draft was genuine. The 
indictment further charged accused 
with pretending. In pursuance of tiie 
scheme, in an hotel In Brussels, in Oct., 
that a forged document was a genuine 
draft of the same finance co. t—I/eld : 
while admittedly the ineiilent in 
Belgium could not be made the subject 
of a sulMtontive charge, that ineldont 
Ac the crime charged were sufliclently 
closely connected to admit of evuience 
relating to that incident being us<*(l t>y 
the prosecution for tho purpose of 
supporting the other charges. - 11. M. 
Advocate v. Joseph, fI92fiJ (J.) 
55. — SCOT. 

PART XII. SECT. 4, SUB-SECT. 5.- A. 

4129a !. Statement by wifi In 
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nb>irncr of husband.] -A statement 
made hv tho wife of ttceused was 
handed to tiim at his own request, 
he admitteil the signal uro was that of 
his w’lfe, Ar made tlie remark. " I did 
not think she would lot mo down liku 
this. .\nyl)OW, it is not true 1 was 
sacked from. ... 1 got b'stimonialH 
from both places when J loft”: — 
//(Id : an acknowledgment of tho truth 
of fho stutoment in whole or in part 
might bo Infcrreu, Ac tlio eoutonts of 
the statement vv( ro properly submitU'd 
to tlio jury, the (iiie-dlon of admission 
or not of ttio trut h of the contemts being 
left if) them.- -it. v. Uuioo, [1926] 
N. Z. li it. 7St.-~N.Z. 

t i. - --.i-H. o. Huow.v fSask.). 
[19271 4 1). B. It. 779 ; [1927] 3 

W. VV. K. 335 49 Gan. Grim. Gas. 37. 

-CAN. 

PART XII. SECT. 4, SUB-SECT. 6. C. 

4147 i. - Shoutdfu i relwUd 

unless siftne ertdrnrr of or/m tsstoa bg 
a( rased.] It is only when accused, 
by ” word or comluot, uotlon or 
ilemoauour,” has accept cd what they 
eoutuin, Ac to tho cvlont that ho does 
bO, that Btatoiuents made by other 
persons in his presonoo have any 
e\ Icletitiary value, --Stkim o. It., [1929] 
1 D. B. it. 143; ,50 Givn. Grim Gas. 
311 ; [1928] H. G. K. 6.53.— CAN. 
PART XII. SECT. 4, SUB-SECT. 5. E. 

4176 ii. — .J-AppJl. \ 

twonty-one others wore eouvuti**! ol 
faction lighting within Act II, 18'»o 
In the course of tho light a luitlve was 
stabtied Ac subsoquontl y dit'l At 
ieubt a quarter of an hour after tie w'^as 
wounded bo stated that It was applt. 
who had wounded hint. The mugi-- 
truto ailmittod cvld* iico of this 
statement as part oi Itic r<.s gf'sir/i Ac, 
in oonscqucnco thewof, bcnteiiced 
applt. to lb incnths’ imprisonment 
with hard lalioiir. nouo of tho other 
accused rcexjivlug more ttian 0 months : 
- I If Id: tho staU'iiiont woh not part of 
the rts gesUe Ac was wrongly admitted. 
-Kvwi f.A c. It. (1929), 50 N. B. B'. 
39,- S. AF. 

PART XII. SECT. 4, SUB-SECT. 6, B. 

4200x111. ~.l~On a cliarg* of 



OasM 4ei6B— 4808. Ekgush A17D Empire Digest Supplement, 


4216a. ,] — On the trial of an indictment 

for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him. — R. v. Ohesshibe, 
Lucas & Bottom (1927), 20 Or. App. Rep. 
47, 0. 0. A. 

4222a. .] — (1) A disorderly house at common 

law is a house which is so conducted as to 
violate law & good order. 

(2) Letters, if found in such a house 
referri^ to unnatural practices, may be 
given in evidence against a person charged 


with keeping such a house. — ^R. v. Bebo, 
Britt, Oabb£ & Lummies (1027), 20 Cr. App. 
Rep. 38, G. 0. A. 

4276a. Preliminary examination.] — 

R. V. Tuttle, No. 2204a, ante, 

4279. Add. Annotation Apld. R. v. Tuttle (1929), 
140 L. T. 701. 

4286. Add. Annotations : — ^Apld. R. v, Tuttle 
(1929), 140 L. T. 701. Mentd. R. v. Smith, 
[1924] 2 K. B. 194. 

4808. Add. Annotations : — ^Refd. Nadan v. R., 
[1926] A. C. 482. Mentd. Knowles v. R., 
[1930] A. C. 366. 


Incest there was evidence of prosecutrix 
havlner complained to her stepmother 
six davs after the alleged crune was 
committed, & further evidence of 

E rosecutrix & her sister was allowed 
1 that two days later she had com* 
plained to her sister of the crime : — 
HeJd : oTidenoe of the statements made 
by prosecutrix to her sister eight days 
after the occurrence when she had had 
ample opportunity to complain before, 
was inadmissiblo, & by its admission a 
substantial wrong was done to accused. 
Sc there should be a new trial. — K. v. 
Pboteau (1923), 33 B. C. R. 39 — 
CAN. 

q i. Upon appeal from 

a convietlon for rape it was argued 
that evidence of a complaint, made 
by complainant to her husband many 
hours after the alleged offence, was 
improperly admitted, she having had 
earner opportunities to complain to 
others, though not to her husband : — 
Held: it was for the trial judge to 
decide whether the oomplalnt was 
made in oirnumstauoes which rendered 
it properly admissible — ^the material 
point wtvs whether it was made on the 
llrst reasonable opportunity — & the 
judge found that it would not have 
been reasonable for the woman to 
have complained to other persons. — 
K. V. Hill, [1928] 2 D. L. R. 730 ; 49 
Can. Grim. Gas. 161 : 61 O. L. R. 646. 
—CAN. 

4209 vi. .] — R. V. Stone* 

HOUSE 3r PaSQUALK, [1928] 1 D. L. R. 
,606 ; [1928] 1 W. W. R. I6l ; 49 Gan. 
Grim. Gas. 122 ; 39 B. G. R. 279,— 

CAN. 

PART XII. SECT. 4, SUB-SECT. 7. 

4221 iii. .] — It was objoctod that 

the trial Judge imiiropoiiy recolvod in 
evidence a book found in prisoner’s 
house, entitled ** Theses & Statutes of 
the Third (Oomraunistlo) International 
of Moscow,” published in the interests 
of uu organisation with w’hich prisoner 
had voted to amalgamate : — Ilekt : 
the evidence was admissible. — R. v. 
McLaohlan (1923), 50 N. S. R. 413 ; 
41 Can. Grim. Gas. 249. — CAN. 

4232 i. JIust br nuUerial — Charge of 
acts of gross indecency — Evidence of 
possession of lewd pictures — Admitted 
on general tssue.] — Upuu a charge of 
gross indcoenoy, evideuoe that indecent 
photographs were found in aoousod’s 
possession is not admissible, unless 
there Is some spccilio oonneotion 
between the articles & the partielpa- 
tlou of acuosod In the crime. — 11. v. 
Davis, [1925] App. D. 30.— S. AF. 

PART XII. SECT. 6, SUB-SECT. 1. 

11. Actual taords not .stibsiance 
of confession should be oiven.\ — The 
ct. ought to asoertaiu as far as possible 
the very words spoken by aooused who 
is said to hefve confessed. There is 
no rule of law which preoludes the ot. 
from holding that a confession has been 
proved oveu in oases where the evidence 
^ves the substonoo, though not the 
actual words of the statement made by 
accused, if the ot. bollovos that evi- 
dence.— Nun AiJ e. R. (1924), I. L. R. 

5 Lah. 140.— IND. 


1 il. .] — It is not the law that 

the statement of accused must be 
rejected If not in his ipsissima verba, 
but it is a matter for consideration 
by the Judge in arriving at his decision 
as to the admission or not of the state- 
ment.— A.-Q. V. M'Cabe, [1927] I. R. 
129.— IR. 

d. Previous wrUicn statement incon- 
sistent vriih prisoner's evidence at 
trial.] — Held : admissible. — ^A.-G. v. 
Mubkay, [19261 1. R. 266.— IR. 

se. Statement inculpating co-prison- 
ers.] — Three applts. together with a 
woman were convicted of the crime 
of murder. After arrest the woman 
had made a statement inculpating 
applts. under whose compulsion she 
said sho had been acting ; — Held : the 
statement was not a confession. Sc had 
been improporly admitted in evidence 
against applts. — R. i*. Oamanb, [1926] 
Vpp. D. 570.— S. AF. 

sf. Statement overheard in cells.] — At 
the trial of four poreons, on charges 
inoluding a charge of murder against 
throe of the number, a police -olflcer, 
who had boon on duty on the morning 
after tbo murder at the oflGlco in which 
two of the persons charged were being 
detained, gave evidence. Ho deponed 
that prisoners were shouting to each 
other in the colls to see who was in. 
He was then asked by counsel for the 
Grown, ” What did you hear t ” : — 
Held : the question must be disallowed. 
— H.M. Auvx)catf. V. Keen, [1926] 
S. C. (J.) 1.— SCOT. 

sg. What amounts to — Under 1917 
Act (c. 31), a. 273.]— The test to be 
applied in determining whether a 
statement made by accused is a oon- 
foBsIon within 1917 Act (o. 31), s. 273, 
is whether the acknowledgment of 
smilt on the part of the aconsed is such 
that, if made In a ct. of law, it would 
have amounted to a plea of guilty. — 

R. V. Beceeb, [1929] App. D. 167. — 

S. AF. 

PART XII. SECT. 6, SUB-SECT. 2. 

ol. .1— Whereamaglfltrate 

translated what he had written down 
to aooused, who acknowledged it to 
be oorreot & affixed his thumb im- 
pression : — Held : the confession was 
admissible, any defects in the mode of 
rooording it being cured by Code of 
Oiminar Procedure, s. 533. — R. v. 
Deo Dat (1922), I. L. R. 45 All. 166.— 
IND. 

PART XII. SECT. 6, SUB-SECT. 3. 

t (p. 408) I. .] — ^The evidence of 

a judgment debtor on an examination 
for discovery In aid of execution is 
admissible against him on a subsequent 
orlmlnal charge, unless he at the time 
objected to answer on the ground that 
his answers might tend to inoriminato 
liim. — R. V. N07ARI, [1926] 4 D. L. R. 
965 ; [1926] 8 W. W. R. 332: 46 

Gan. Grim. Gas. 168 ; 37 B. C. R. 305.— 
CAN. 

rl. Stdfsegueni charge of per- 

jury.] — At the preliminary heaimg of 
another charge, acoused, who was in 
custody, was quratioued by the 
magistrate, when asking for an aojonm- 
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mont. He was not represented by 
ooonsel. Sc had not offered himself as a 
witness or boch sworn, & his answers 
were not taken down in writing. At 
the trial accused was questlonea as to 
alleged admissions to the magistrate 
Sc he denied them. His denial was 
the subject of the perjury charge: — 
Held : the oouvicllou for perjury 
should be quashed. — R. v. Cieslenski, 
[1924] 1 W. W. R. 82 ; 41 Can. Grim. 
Cas. 195.— CAN. 

PART XII. SECT. 5, SUB-SECT. 4. 

4803 X. .] — Neither the fact 

that accused was not cautioned before 
making a statement to a person in 
authority, nor the fact that it was made 
In answers to questions put by a police 
officer, is sufficient to render it in- 
admissible in law, but they are clr- 
oumstanoes which the judge should 
consider In exercising his discretion to 
oxolude or admit the statement. — 
R. V. Kootbn. [1926] 4 D. L. R. 771 ; 
[1926] 1 W. W. R. 178 : 46 Can. Grim. 
Cas. 169 ; 36 Man. L. R. 461.— CAN. 

4803 xi. .] — Held: evidonoe as 

to a voluntary statement made by 
prisoner to the police, after being 
cautioned, was aomlssiblo, alihougn 
the effect of the statement w'as 
indtoate the previous bad oharactor 
of accused. — H.M. Advocate v. 
M’Padyen, [1926] S. C. (J.) 93.— 
SOOT. 

4303 xii. .] — R. 17. Haqebup 

(Sask.) (1927), 48 Con. Grim. Cm. 95.— 

Can. 

4303 xlU. .]— Boisseau v. R. 

(1927), 49 Can. CJrlm. Cos. 222 ; Q. R. 
43 K. B. 105.— CAN. 

4303 xlv. Effect of retraction.] — 

A retracted confessiou Is admissible 
In evideuoe, but should bavo no weight 
attached to it unless It is corroborated 
in material particulars, or the tribunal 
comes to the conclusion that the state- 
ment as a whole is a truthful statement. 
In either of those cases the retracted 
statement must be given full weight. 
Sc may be used against a oo-acoused. — 
SlIEONABAIN SINOH 17 . R. (1928), I. L. R. 

8 Pat. 262.— IND. 

■ (p. 412) i. .]— M based on 

an admission or confession to the polioe, 
when they wore interrogating aooused, a 
oouviotion on a summary trial will be 
set aside, unless It can be proved that 
acoused made the admission or oon- 
foBSion voluntarily. — R. i7. Wabd 
( 1924), 41 Can. Grim. Gas. 418.— CAN. 

b (p. 412) 1. Though not in 

accused’s native tongue — Confession read 
over <£■ explained.] — R. <7. Iwanchue 
(Alta.), [1929] 1 D. L. R. 279 ; 50 
Can. Crlm. Cas. 405.— CAN. 

4811 vi. .] — ^A oonfessiou made 

to any person under the inhuenoe ol 
a promise or threat held out by a person 
in authority, calculated to induce the 
confession, is inadmissible, unless it 
be clearly proved to the satisfaction of 
the judi^, whose duty it is to decide 
the question, that the promise or threat 
did not operate upon the mind of the 
aooused. Sc that the oonfessiou was 
v(duntary. — R. v. Tbeanob, R. i?. 



?ol. XIV.— Criminal Law. CasM 4317a— 4608a. 


4817a. .] — The fact that an accused 

person makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at the trial. — R. v. Pattison 
(1929), 21 Cr. App. Rep. 139, C. C. A. 

4351. Add. Annoiaiion: — Refd. R. v. Turner 
(1926), 19 Or. App. Rep. 171. 

4851a. .] — R. V. Booker, No. 8793a, 

post, 

4351b. .] — R. V. Turner, No. 

4129b, ante. 

4357a. Form of statement.] — R. v. O’Dono- 

GHUE, No. 8206a, post. 

4526. Add. Annotation : — Consd. Minter v. Priest, 
[1929] 1 K. B. 656. 

4534. Add. Annotation : — ^Refd. Minier v. Priest, 
[1929] 1 K. B. 653. 

4588. Add. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 098. 

4600. Add. Annotations : — Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1925), 
94 L. J. K. B. 858 ; The Paludina, [1925] P. 
40. 

4620. Add. Annotation : — Refd. Shapiro v. lia 
Morta (1923), 130 L. T. 622. 


4645. Add. Annoiaiion : — ^Refd. Lake v. Simmons 
(1926), 95 li. J. K. B. 586. 

4650. Add. Artnotalioti : — Consd. Point on v. Cox 
(1926). 136 L. T. 600. 

4659. Add. Citation 1 Leach, 300, n. 

Add. Annoiaiion: — Refd. B. v. Elwoi-thy 
(1867), 37 L. J. M. C. 3. 

4662a. •) - A deft, is entitled to see a 

WTitten description of himself given by a 
police ofticer to his superior, witli a view to 
cross-examining that olllcei on alleged dis- 
crepancies between the contents of that 
document A: his sworn testimony.- --R. v. 
Clarke (1930), 22 Cr. App. Hep. 58, 0. C. A. 

4692. In the cross-reference following this case, 
for “ See Part XXllI., Sect. 1, sub-sect. 1, 
Q. (6). post,** read “ See Part XXXIII., 
Sect. 1, sub-sect. 1, Q. (6), post.** 

4698a. During hearing.] - (I) When one 

joint deft, pleads guilty to two larcemt*s, tli(' 
summing-up must not assume against another 
only indicted in respect of one that he is 
implicat-t'd. 

(2) A witness who lias been present at tin* 
proceedings before being called is not tJioreby 


Flood, R. «. Tbeanor, R. v. Kelly, 
[1924] 2 I. R. 193.— IR. 

4311 vil. Made under xnllucnce 

of mental auggestian.] — R, v. Uooiier 
(Alta.). [1928] 4 D. L. R. 705 ; [1928] 
3 W. W. R. 203 . 50 Cau. Critn. Gas. 
271. CAN. 


PART XII. SECT. 6, SUB-SECT. 6. 

4326 i. Before aecuaed t? in ruatody — 
Inguinea aa to offencea may he made — 
Anawera admlaaiole in evidence — Caution 
not fiecMsan/.]-— R. v. Kooitcn, [1920] 
4 1). L R. 771 ; [1U20] 1 W. W. R. 
178 : 4G Can. Grim. Gas. 159 ; 35 
Man. L. R. 401.— CAN. 


4326 ii. .]— It 

is not tho law that a statement must 
be excluded on tho sole ground that 
either the statement was mode in 
answer to questions put by a police 
officer to accused, or that it was made 
without a caution having been first 
administered. It is a matter for tho 
judge to decide whether, in Ids dis- 
cretion, he will admit tho statement or 
not, having regard to all the circum- 
stauoes, he observing tho legal rooulre- 
ment that tho statement shall be 
voluntary, though not necessarily 
volunteered. — A.-G. v. M'Gabe, [1927] 
I. R. 129.— IR. 


4326 iii. .]— 

Where a statement made by accused, 
at tho time suspucted but not then 
arrested, to a police officer was freely 
& voluntarily made . — I/eld : the fact 
that such officer failed to caution 
accused did not render the statement 
inadmissible.— R v. Bablin, [1926] 
App. D. 469.— S. AP. 

4336 xvi. .]— A 

statement made to the police by a 
boy, between sixteen & seventeen 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of accused, his abnormal 
physical & mental condition at tho 
time he made the statement, a doubt 
as to the adequacy of the warning 
given by the police, the fact that he had 
not the benefit of the advice of a law- 
agent, & the fact that tho statement 
had followed upon a conversation with 
an inspector in which questions put 
to accused had some bearing on the 
subject-matter of the charge. — HJd. 
Advocate o. Aitkkn, [1926] S. C. (J.) 
83.— BOOT. 


4336 xvii. — - .1— A 

statement made to the police by a 


man detained on huspicion of murder, 
in reply to a question atlilressed by one 
police officer to another, not admit ted. 
as prisoner might ha\e thought that 
the question was addressed to him, 
& his statement could not be regarded 
as >oluntary. — H M. Advocatk v. 
Liehrb, [1926] S. C. (J.) 88.— SOOT. 

4336 xvlii. Burden 


of eataJbliahing voluntary eharacUr of 
fdatement on Crown .] — R. v. Bellos, 
[1927] 3 D. Ii. K 186 ; [1927] a. C. 11. 
258 ; 48 Con. (Mm. (Jaa. 120. — CAN. 


4836 xix. now 

,urdm diacharged.] - Sankey v. R., 
[1927] 4 I). L. R. 245 ; [1927] S. C. 11. 
136 : 48 Can. Grim. Gas. 97 “ 


PART XII. SECT. 6, SUB-SECT. 6.— A. 
4380 xili. .]— Where the village 

^ ch told accused that the truth 
come out, & that ho had butter 
say what lie know, he accused there- 
upon confessed his guilt . -Held : the 
confession was inadmissible in evideurx; 
- -KLNJA bUDUDHl V. R. (1928), J. L R. 
8 Pat. 289. -IND. 


PART XII. SECT. 8. SUB-SECT. 6.— 
C. (b). 

q i. .] — A ooUeotlng & an assis- 

taut “ pancharget ” are persons lu 
authority within Evidence Act, s. 24, 
when they have taken an important 
part In the inquiry Into the circum- 
stances of tho oommisoiou of the 
offence.— R. v. Ganebh Cuandka 
Goldak (1922), I. L. It. 50 Colo. 127. - 
IND. 


PART XII. SECT. 0. SUB-SECT. 1. 
4540 iii. .] — In a oriminol prose- 

cution the chaige against accused must 
be proved absolntmy. If there is a 
reasonable doubt the conviction must 
be quashed. — R. v. Derby (1921), 42 
Can. Grim. Cos. 152.— CAN. 

4640 Iv, .] — R. V. Mvkhs (Ont.) 

(1928), 50 Cajx. Grim. Gas. 350. -CAN. 

k i. .1 R. r Uitiwi (Susk ) 

(1929), 52 Can. (Mm. (’as. HU CAN. 


PART XII. SECT. 6, SUB-SECT. 2. 

8 (p. 430) i. LaufuX puathamon 

of liquor in lawful place .] — R »’• G'ain 
(O nt.) (1929;, 62 Can. Olm. Gas. 1 79. - 

CAN. 

8 <p. 430) II. When diacharged.] 

— R. V. SMITH (Alta.) (1929), 52 Gan. 
Grim. Gas. 193.— CAN. i 


o(p.4.U)i. .]— Where, 

on a charge of unlawfully wounding a 
certain person with Intent to malm or 
disable him, the Grown proves that the 
accused discharged a firearm in the 
direction of a crowd of persons he 
wounded tho person named, it 
establishes its case, U the onus then 
shifts to the accused to satisfy the ct. 
that it was either an accident or that 
he did not Intend to wound. — it. v. 
HMAKr, II927J 3 W. W. H. 753 ; 49 
Gan. Grim. Goa. 75 ; 23 Alta. L. R. 
349. -CAN. 

PART XII. SECT. 6« SUB-SECT. 3.- B. 

4610 1. Sufflrienry of proof — Questwn 
of fact for Jury.]r~'Vho question of 
intent is for the Jury he not for the 
Crown. — It. V. MpLai’HLAN (1923), 50 
N. H. it. 413 ; 41 Can. Grim. Cos. 240.— 
CAN. 

4620 I. Whether apenal inttnt rnuat 
be jf roved — Jn malu'uma damage to 
property.] — R. v. Masuariln, [1924] 
App D. 11.— S. AF. 

PART XII. SECT. 6, SUB-SECT. 4. A. 

8h. AdniitaibUity not affected by 
mean'* of procuring evidence.] — R. v. 
Pi iiuv (P. K. 1.) (1929), 62 Gan. Grim. 
Gas. 160 -CAN. 

PART XII. SECT. 6, SUB-SECT. 4.- C. 

8m. Matter for diacretion of court.]— 
Act 31 of 1917, s. 2.50 (1), which makes 
provision for tho taking of evidence 
on commission in criminal proceedings. 
Is iiormlssive he confers on a superior 
ct. the discretion, whether, under the 
circumstances of any particular cast*. 
It is in the interest of justice to have 
the evidence of a witness taken on 
oummlssion or not. It. w, JiKvv, ' 1929J 
App. D. 312.— S. AF. 

PART XII. SECT. 12. SUB-SECT. 1. 

b 1. — — Polutmtn or apottera - Sale 
of intoxicating liQuma ) H. v. Oan- 
CILLA, [1928] 2 D L. Jt. 783 ; [1928] 
1 W. W . it. 852 , ‘>0 Can. Grim. Gas. 
48 ; 37 Man. L it. .11 1 .--CAN, 

ff I. Informer.] — HARRIS v. R. 

(1927), 48 N. L. it. 330.— S. AF. 

PART XII. SECT. SUB-SECT. 2. - 


— A wltm‘'s, ill a 

criminal trial, though be be uc( um d 



Cases 4693a-~4818. English and Empire Digest Supplement. 


disqualified from giving evidence. — R. v. 
Briggs (1930), 22 Vr. App. Rep. 68, 0. C. A. 

4705a. Duty of counsel— To apply for leave to 
cross-examine as to character.] — When 
counsel for the prosecution proi)Oses to 
cro8S-examin<' prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36), s. 1 { / ), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination. 
~R. V. McLean (1926), 134 L. T. 640, 
C. C. A. 

4705b. To refrain from cross-examining as to 

character.] — R. v. Dunkley, No. 4734a, post, 

4711a. .] — B. V. Baldwin, No. 3820b, 

ante, 

4712. Add. Annotation : — Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 

4712a. Cross-examination tending to show 

accused likely to commit offence charged.] — 

ll.. V. CouLMAN, No. 3166e, ante. 

4715. Add. Annotations : — Consd. It. v. Pollingor 
(1930), 22 Cr. App. Rep. 75. Refd. R. v. 
Dunkley (1920), 134 L. T. 632 ; R. v. McLean 
(1920), 134 L. T. 010. 

4716. Add. Annotation : — ^Distd. R. v. King (1927), 
20 Cr. App. Rep. 168. 

4733. Add. Annotation : — Refd. R. v. Dunklov 
(1920), 134 L. T. 632. 

4734a. -« Suggestion that witness deliberately 

committing perjury.] — (1) To suggest that a 
witness for the prosecution is deliberately 
committing perjury because lie believes that 
he has a giievancc against prisoner is an 
imputation on the character of that witness 
within Criminal Evidence Act, 1898 (c. 30), 
s. 1 ( / ), s<j as to render cross-examination of 
jirisoner as to character admissible. 

(2) Even where such a line of cross- 
examination is admissible in law, counsel for 
the prosecution should j’ofrain from adopting 
it, unless the circum&t.ances are su*‘h as to 
make it appear to be a positive' duty on his 
part so to cross-examine. — R. v. Dunkley, 


[1927] 1 K. B 323; 96 L. J. K. B. 16; 134 
L. T. 632 ; 90 J. P. 75 ; 28 Cox, C. C. 143 ; 
19 Cr. App. Rep. 78, C. C, A. 

4735. Add. Annotations : — Refd. R. v, Dunkley 
(1926), 134 L. T. 632 ; B. v. McLean (1926), 
134 L. T. 040. 

4742. Add. Annotation .-—Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

4747. Add. Annotation : — Refd. R. v. Dunkley 
(1920), 134 L. T. 632. 

4748. Add. Annotations : — ^Refd. R. v. Dunklev 
(1926), 134 L. T. 632 ; R. v. McLean (1926), 
134 L. T. 040. 

I 4749. Add. Annotation : — Refd. R. v. Dunkley 
(1926), 134 L. T. 632. 

I 4750. Add. Annotation : — Refd. R. v. Dunkley 
(1920), 134 L. T. 632. 

4751a. — — .] — Statements by a defendant in 
evidence which do not per se import “ im- 
putations ” within Criminal Evidence Act, 
1898 (c. 36), s. 1 (/) (ii), may do so by 
reason of “ the nature or conduct of the 
defence.”— R. v. Polltngp^r (1930), 22 

(V. App. Rep. 75, C. C. A. 

4764a. Grievous bodily harm.] — ^Upon 

an indictment for inflicting grievous bodily 
barm, the wife of prisoner must not be called 
as a witness for the Crown. — R, v. Kino 
(1925), 19 Cr. App. Rep. 34, C. C. A. 

4770. Add. Annotation : — Refd. Statham v. Stat- 
ham, [1929] P. 131. 

4771a. - - — .1 —At common law, on a 

charge against a husband of assaulting liis 
wife, tiie wife is not only a competent but 
a compellable witness. - R. v. IjAPWorth 
( 1930), 47 T. L. R. 10 ; 74 Sol. Jo. 735 ; 22 
Cr. App. Rep. 87, V. C. A. 

4800. Add. Annotation -Dlstd. R. v. J^apworth 
(1930), 91 .J. P. .To. 679. 

4816a. — .] R. Southern, No. 3156f, 

ante. 

4818. Add. Annotations : — Consd. R. v. Bailey, 


1 eatlf ying on luh own behalf, while under 
erosH-oxamluation may bo ordered to 
write oortaln words dictated to him, & 
when accused is tlio witness an ellect 
lit such writing may be that a lettiT, 
otber\viho niinroved, is admitted in 
evidence agaiiiht him. 11. v. Wiirr- 
T\KKU, rii)2ll .1 1). L. It. (>:$ ; ‘2 

W. W.ll. 700 ; U2 Gan. Grim. Cas. 102. 
- CAN. 

g i. - -- — Tircach of cUj/ bj/f -lau'. ] 

—It. r. Uaht (1801), 20 (). 11. Oil.' 

CAN. 

4695 i. May he cross -e.vam in ed.] - 
A.-U. P. WumtAY, 11926] 1. 11. *286. — 

IR. 

PART XII. SECT. 12, SUB-SECT. 2.— 
C. (•). 

4765 ii. .] Two prisoners, 

tried together on one complaint, each 
gave evidence umler Criminal Evidence 
Act, 1898 (c. 30), B. 1. In the opinion 
of the judge the evidence of neither 
incriminated the other : — J/eld : neither 
was entitled to cross-examlno tho 
other, such right of oross-oxaiuinatlon 
being limited to tho case whore. In tho 
opinion of the judge, tho evidence 
given incriminated, or tended to 
incriminate, tho follov prisoner. — 
Gkmmkij. & M’Fadven V. MacNiven, 
119281 S. C. (J.) j. -SCOT. 

PART XII. SECT. 12, SUB-SECT. 3.— 
B. 

s i. Children Art, 1908 (e. 67)— 


I Whether competent — Offence invoUiny 
bodily injury .] — A man was tried upon 
a charge of u.slng certain lewd, indecent 
A: libidinous practices towards a girl 
aged MX : — Held : an offenco involving 
I boiiily injury to tho child within tho 
above Act, allhoiigli no actual physical 
hurt had l>ccn done to her, Ac tho wife 
of accused couhl under that Act Ac 
Griinmal Evidence Act, 1898, bo called 
A: examined by the Grown as a witness. 
— H.M. Auvocate u. Lee, 11923] S. C. 
(J.) 1.— SCOT. 

8 ii. .1 — A man was 

tiiod upon indictment for striking at, 
& attempting to cut with a razor, a 
child aged six weeks : — Held : an 
offence involving bodily injury to tho 
child within tlie above Act, although 
the child had not boon physically 
iiijurc'd or actually touched, Ac the wife 
of accused could be called Sc exomlm'd 
by the Crown as a w'ituoBS. — H.M. 
Advocate v. MAcniiK, (1926] S. C. (J.) 
91.— SCOT. 

PART XII. SECT. 12, SUB-SECT. 4.— B. 

a i. Crimimtl Code. s. 1003.] — 

11. r. Oemmild 11921), 43 Can. Grim. 
Gas. 360.— CAN. 

f i, .1 — l^lsouer wa.8 

Indicted for an indecent assault on a 
girl under thirteen. At the trial there 
w’os admitted the unsworn testimony 
of the child alleged to have been | 
assaulted Sc of two other childrtm of 
tender years, Sc Uio evidence of the | 
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I mother of tho girl that she had asked 
tJio cliild what she was crj’ing about, 
& that t he child 's reply was a complaint 
I of prisoner’s conduct to her : — Held : 

I (1 ) tho unsworn testimony of a child 
of tender years could not bo corro- 
borated by tho unsworn tcsllmony of 
I any number of such children ; (2) the 
uuswci’s of the girl to her mother’s 
questions wore not evhlence of tho 
facts complained of, & could not con- 
stitute oofroboration of those facts. — 
R. V. CoTLE, 11926] N. 208.— IR. 

f ii. .] — A pond w’as tried 

before a sheriff & jury upon an indict- 
ment which set forth certain low’d, 
indecent Sc libidinous practices tow’ords 
a boy six years of age. The boy gave 
evidence in support of the charge. Sc 
his father Sc mother deponed to tho 
condition of his person Sc clothing 
shortly after tho offence, &, also, to tho 
statements w'htch he had made to them 
dr reeenli. The sheriff charged tho 
jury that tho evidence was sufficient 
I in law to entitle them to convict. Sc 
the panel was convicted. On appeal : 
— Held: tho boy's evidence was 
sufficiently corroborated in law by the 
evidence of his parents. Sc evidence of 
statements made by a victim de recenti 
afforded corroboration of that victim’s 
evidence. — M*L ennax v. H.M. Advo- 
CATC, 119281 S. C. (J.) 39.— SCOT. 

n i. S. P. R. r. Lamond, [1926] 1 
D, L. R. 826 ; 45 Can. Crlm. Cos. 200 ; 
58 O. L. n. 264.— CAN. 
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[1924] 2 K. B. 300. Refd. 1{. v. SouthiTu 
(1929), 142 L. T. 383. 

Add. Annotatio7i : —Reid. II. v. Soul horn 
(1929), 142 L. T. 383. 

4822. Add. Annotation: — Refd. I?, r. Soiithorii 
(1929), 142 L. T. 383. 

4823a. .J K. o. SoiTiiiiitN, No. 

315()f, ante. 

4824a. .] — R. v. Stijvens (1913), 

135 L. T. Jo. 442 ; 9 Cr. App. Rop. 132. 

4826a. .] — Appct. was convicted 

of unlawful carnal knowledge of a girl under 
thirt-een, & waa sentenced to three years’ 
pemil servitude. The girl, whoso age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence “ by some otlicr materi.U evidence 
in support thereof implicating the a<‘ciiscd.” 
The only corroboration of the child’s testi- 
mony was the evidence of an older gul to 
whom she stated her version of what had 
occurred immediately after the alleged ofCeuoc 
had taken place Held : corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from un independent quarter, & the evidence 
of the older originated from prcjsecutrix 
herself.— R. y. Evans (1924), 88 J. P. 196; 
18 Pr. App. Hop. 123, C. C. A. 

4826b. .J -Corroboration of the 

unsw’orn evidence of a child must b<‘ 
“ material evidence* implicating accused.” — 
R. y. Stanley (1927), 20 Cr. App. Rep. 58, 
(\C. A. 

4878a. .] — R. v. Smith, No. OOUCa, po/ft. 

4891. Add. Annotation : — Refd. R. v. Jleebe (J925), 
133 Ji. T. 730. I 


4900. Add. Annotation : — Consd. R. v. Boobe 
(1925), 133 L. T. 730. 

4902. Add. A/inoiations : — Consd. R. v. Beebe 
(1925), 133 L. T. 730. Refd. Statham r. 
Sbatham, [1929] P. 131. Mentd. R. v. 
Brixton Prison, JiIjc p. Perry, [1924J 1 K. B. 
155. 

4934. Add. Annoiationn Apld. R. V. Evans 
(1924). 88 .T. 1*. 19(5 ; R. v. Beebe (1025), 133 
L. T. 730. Consd. Statham v. Slat ham, ( 1029] 
P.131. Apld. U. i\ (’hara\;>iiimittu (1939), 
22 Cr. \pp. hep. 1. Consd. h. v. l)jivi»‘s 
(1939). 22 (’r. \pp. hep. :’.:5. Refd. R. V. 
Ross (1924), 18 C.r. App. Rep. 141; R. v. 

, Harris, [1927] 2 K. B. .587. 

4935. Add. Annotation Mentd. h. v. Cairns 
(1927), 43 T. L. R. 155. 

4942. Add. Annotations : — 1>istd. 11. u. Wlvitehead, 
[1029] 1 K. B. 99. Consd. Statham v. 
Statham, [1929] P. 131. 

4943a. - .1 (1) It is an insui1i(‘i(‘iit direelioii 

to llu* jur> that ma(t*rial wittu'sses may he 
aeeoniphces : it itiust lx* added that if this 
is found, lIuM’e ought not to ho a conviction 
unless tlieie is corroboration. 

(2) 'riie silence of the accused, on Ix'ing 
charged, is not a matter to he left to the 
jur> . 

(3) When* similar olTences are indicted 
on diftVrent dates the greatest care must he 
taken in charging the jury that evidence 
concerning one date sliould not be used as 
* orrohoratioii of that coneeriiing another, 
h. y. ClIAUAV VNMI TTI; (1939), 22 (’r. \|)p. 
Rep. 1, C. C. \. 

4972a. .] — R. v. Smith, No. eoOOa, post. 

4972b. — .] h. RjUiliE, No. (5009b, jio.sf. 


PART XII. SECT. 13, SUB-SECT. 1. 

r i. .] 'I'ln' (luestiou whether 

a wltiichs n ail accoinplico is one of 
fact for tho jury, after tho judav huh 
insTnicled them as to what constitutes 
an aeconiiJliei) iS: has decided that there 
1 h cvidenoc from whleh tho jury oan 
roasoiuihly inf< r tJial the wit nos-) I 
eoines w'lthiii that eateifory.- li. v. 

<f Mj^vuin.u, (lU'JlJ 4 D. L. U. lOJU ; 

3 \V. W. It. 3./7.--CAN. , 

4828 ii a. N. i'. 11. i\ llom.Mtb (Out.) I 
[llltUiJ t J>. L U. OU'J , 4ti Can. Cnni | 
Cus. :}72.— CAN. { 

4828 11 b. N. I\ 11. r. IJANUKi. (Ont.) 
(11)27), 47 Can. Crlrii. Caa. 260. —CAN. 

4828 xvi. - .1-11. r. Tomam, it 
r. ICiNMA. It. r. M< Kim.uv (.\. 9.; 
(ll)2S)), .'i2 Can. ( urn. ('a-,. .121. CAN. 

c i. Person giinno bribr.]—A. Ac 9. 
were charged with cuusinilag to obtain 
money from C. by unlawful means. 
Tho Orowii caso was that prisonors liad 
coQBpircd to obtain, 6c liud obtained, 
a laige sum of money from C. as a 
bribe to refi'ain from taking criminal 
proceedings against C- or his danghtei-, 
both of whom ga\o evidoiiee for thi* 
tkown. Aceusod deniud having asked 
for or reot‘ived any money ; — Ueld : C. 
was not an aeeunipJiee. — U. r. Oluulm i 
A c Mel'mutsoN, [132 jj V. L. K. 377 ; 

47 A. L. r. 10 ; 31 Argus L. K. 228.— ! 
A US. 

go. Verson implicated in creme — 
IVhether as priiaipal or aerr'tsory.] -A 
person implicated, cither as principal 
or as accessory in the crime under 
investigation, is an “ accomplice ” 
within the rule. — .\.-G. c. Li.nehav, 
[10231 1. It. !«.— IR. 

sp. Verson coffnisant nj act of accused.] 
—A witness, whoso evidence had been 
admitted us corroborating a girl, was 
J.S. 


shown to have known of th<* net of i 
I iweiised Ac to have inulstod liim to | 
procure ecrtuln drugs t«) bo used to 
tiring about a miscarriage, but ttiere 
I was no evidence to show he knew of 
the girl’s ago /f<W : there was no 
I evidi’iiw to sh nv that tho witness was 
' un aMoniplJeo A the judge was right 
in not direetliig tiio jury Unit ins 
e\nleneo was not < oriohomthe. if. 

V. Ki-.vnkvvi.ll, [11)27 j S. A. H. U. 287 
--AUS. 

PART XII. SECT. 13, SUB-SECT. 4. A 

sq. lyfuUur tculewc corroborates — 
Funetums of judge tt' jnrg.] —It Is a 
lirellminary (|U(»tiou of law for tho 
judge to dctermluo w bother there Is 
any evidence that does corroborate 
I the stoiy of tho appniver, ho fur as tlio 
' eoiiipllcity of tho accused is concerned. 
Tho Judge must not tell the Jury tliat 
such or Bueli witness does lu fact 
<*orro borate the approver. That is 
tho function of the Jury & doponds 
upon w bother they believe tho witness 
or not. — U eba’ij Mouam CHAKAvaury 
V. it. (1328), 1. L. K. 50 Calc. 15U.— 
IND. 

PART XII. SECT. 13. SUB-SECT. 4. - B. 

4891 xi. .]— It. V. Dwiuhon 

(1U25), 41 Can. Crim. Cas. 311.- CAN. 

4891 xil. — After trial lief ore 
a judge Ac jury, deft, was convicted 
of tlie ofloui'o of stealing cattle. 'ITio 
cuttle were In fact stoieii —tho defence 
was that deft, was not the thief. I’hu 
only evidence against deft, was the 
testimony of lui accompUoc, one i,. ; 

Ac t he trial Judge, lu charging tin jury, | 
told them that if they agreed tiuit tluiro 
w’as no evidence, but that of an , 
1 accomplice, it woe not safe to convict j 
I upon that, but If they were satisfied 
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tiiey might < onvh t : Held : the jury 
were pro])) rlv directed. It.u. Skklia, 
I11I2HI I 1). L. il. Ult); tU Can. Crim, 
(’as. 171) , 61 O. L. It. 4U7. - CAN. 

4904 ii a. .S', i* it. v. iloixii.UH (Out.), 
[1 '.12(11 4 1). 1,. It. 60!) : 46 Can. (Tim. 
(kis. 372.- CAN. 

4904 XU. - .[ -It. V. Swnv.ait 

(Out.) (I'.»2.'>), 4 . ( an. Crim. Can. 377. — 

CAN. 

4904 xui. .] A churgH cannot 

bo said to i>e estublJshecl merely on tho 
nuHiiported t( slimony of an uccoiniilico. 
- -It. (J .SAl'lSIl ClIANDKA SiVUIlA (1!)27 ), 
I. L. It. 5 J Calc. 721.— IND. 

4904 xiv. - lUUl : it Is not a 

rule of law that tho evidence of an 
aecoiuiilicis must be corroborated, but 
It Is tlio general pructleu to requlro 
oorrolioratlon.- Coui.nm Ac Tuekfkmk 
V. It. (1926), 2!) W. A. L. it. 40.— AUS. 

4904 XV. - -.] —The rulo tliat it is 
dangerous to eonvJtt on tho uncor- 
roborated evidence of un acco;iijjln*o 
ai>i)liod In (luashing on appeal a con- 
viction for unluwiully jmrcbaslng fiom 
till* (iovt. liKiuor Ilotiid H gicatcr 
quantity of liquor tliiin h .iIIo\v< I to 
be purcliascd on anv one day. I». u. 
BeaLK, |lU2hJ 2 1). L. If. 32 > , |I!)2«J 
1 W. W. Jt. ti07 ; 'JO ( ail. (Tim. (Jas. 
29*2 ; 22 Bask. L. It. 20.J. CAN. 

4904 xvl. I i: Miimovn 

(SHsk.) (I!)2'J), ( ui. ( iiiii ( a(. 100. 

CAN. 
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g 1. .] -(jcncral hostility to tho 

vu-Hm < annot lie coubidered to he 
c‘oiioiioiation of a din'Ct stateiiuiit 
((jiimding accused with a parliMil.ii 
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Part XIII. — Punishment and Prevention of Crime. 


4974a. .] — v, Jones, R. v. Poole, R. v. 

Terby (1924), 18 Cr. App. Rop. 136, C. 0. A. 

4974b. .]— .R. V. Wright (1926), 19 Cr. App. 

Rep. 19, C. C. A. 

4974c. .] — R. V. Buggs (1910), 6 Or. App. Rep. 

74, O. 0. A. 

4994a. ,] — The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing a heavy 
sentence on him for an offence which is 
trivial in itself. — R. v. Taylor (1924), 18 
Or. App. Rep. 143, C. C. A. 

4994b. .] — The fact that a prisoner 

has committed some serious offences is no 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
— R. V, Price (1924), 18 Cr. App. Rep. 138, 
C. a A. 

4994o. — — ,] — Prisoner obtained 

various small sums of money from a tobac- 
conist by falsely representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. He 
had a bad record both m South Africa & in 
England : — Held : in considering whether 
the sentence was proper the ct. had to beware 
of treating an offence as serious in itself 
because it had been committed by a 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen months’ imprisonment with hard 
labour. — R. v. Durand (1024), 18 Cr. App. 
Rep. 137, t). 0. A. 

4994(1. — Xt. V. Walls {alias 

Russell) (1925), 19 Cr. App. Rep. 35, C. C. A. 

4994e. .] — R, V. Dent (1026), 19 

Or. App. Rep. 18, C. C, A. 

49941. .] — IX. i,. GuMBS (1926), 19 

Cr. App. Rej). 74, C. C. A. 


4994g. .] — In imposing sentence 

on persons often previously convicted, regard 
must be had to the gravity of the offence in 
question. — R. v, D’Arcy (1920), 19 Cr. App. 
Rep. 22, C. C. A. 

4994h. .] — ^R. V. Charles (1927), 

20 Cr. App. Rep. 129, C. C. A. 

4994J. .] — The mere fact that a 

prisoner has been previously convicted is not 
necessarily a ground for inflicting a severe 
sentence for dishonestly obtaining goods of 
small value. — R. v. Woodward (1929), 21 
Cr. App. Rep. 137, C. C. A. 

4994k. .]— R. V. Smith (1929), 21 

Cr. App. Rep. 138, C. C. A. 

49941. — .J - U. IK Williams (1930), 

22 (V. Apj). Rep. 78, (5. C. A. 

4994m. .]- |{. V. Kdwakds (1930), 

22 (h*. Ap]). Rop. 79, C. C. A. 

4998a. .] — Sentence reduced, in view 

of the small value of the property stolen & 
of prisoner’s youth. — R. v. Roath (1927), 20 
Cr. App. Rep. 138, C. 0. A. 

4998b. .] — Sentence reduced, in view of 

the small value of the property stolen, 
notwithstanding previous convictions. — R. v. 
Watson (1927), 20 Cr. App. Rep. 119 
O. C. A. 

4998c. .1 — Sentence reduced, in view of 

the small value of the property obtained by 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions. — Ifc. v. 
Boreham (1928), 20 Or. App. Rep. 182, 
C. C. A. 

5003a. .1 — R. V, Upi’ON (1929), 21 Cr. 

App. Rep. 156, C. 0. A. 

5003b. -.1— R. V. Tkarne (1930), 22 (>. 

App. Rop. 1.5, 0. 0. A. 

5012a. Offence under Criminal Law Amendment 
Act, 1922 (c. 56), s. 2 — Acquittal on major 


tliroiit cvKltnu'O oonuovlb liini. — K. r. 
K.VLWA (11)20), I. L. 11. 48 .All. 40y.~ 

IND. 

PART XII. SECT. 13. SUB-SECT, 4.— E. 

4960 viii. .) — Whore the o>l- 

clouco nf un aooouiiilleo bus not Ik'cu 
corroborated, it tho eliaivre to the Jury 
luoroly tells them t.hat if they believe 
the acooiupllce they should couviot 
aoousod, tho jury Is not properly 
directed ; ii, where it is iinposHible to 
say that It properly directed they mast 
inevitably have come to tho same 
oouclusion, tho couviotion must bo 
quashed. — II. v. Stasiuk (riask.), 
119261 4 D. L. 11. 811 ; [1926J 2 

W. W. R. 723 ; 46 C!an. Crim. Cas. 
129. — CAN, 

. “-■•1— la charginF 

jury the trial Judge said : “ Unless 
you aro oonrincod beyond any real 
doubt that the girl has ^veu Wstiinony 
which is true in the inoteriol portioulnrs, 
namely : the date 6; place of connection 
with the aoensed, then tho accused is 
entitled to your verdict. But if you 
aro so oonvinoedi thon, of course, it 
will bo your duty to declare your 
verdlet accordingly.** Held: as there 
was corroborative evidence, this direc- 
tion. together with other parts of the 
summing up, was suttlcleut. — 11. v. 
Kknkkwkli., [1927] S. A. S. li. 287.— 
AUS. 

b i. .] — It. r. Gaujigheb. 

No. 6064 vil, pos/.- CAN. 


h i. .] — ^A woman was 

charged with tho murder of the 
illeglumato child of her granddaughter. 
The case against her rested entirely 
on the evidence of her granddaughter, 
fc this evidence, os regards the luaiu 
facts, was practically wholly un- 
corrt)borated. This evidence wont to 
show that tho granddaughter was 
implicated In tho crime, 'rim woman 
was convicted & sentenced to death - 
Held : tho rule reqxilring corroboration 
of the evidence of an accomplice applied 
to tho fiicts of tho case, &. tho Jury 
should have been wamod as to the 
danger of acting upon tho grand- 
daughter’s ovldeuco alone without 
corroboration. Accordingly tho con- 
viction was reversed, & a re-trisJ ordered 
under Courts of Justice Act, 1928, s. 5. 
— A.-G. V. Limehan, 11929] 1. it. 19.— 


n 11 . Ji^xUnt of comiboratU 

necessary .] — It is not sufficient for 
trial judge to explain to a jury tha 
where witnesses aio acoomplloeH. th< 
must be corroborated iu some materi 
particular before it is safe for a jury 
convict. He must go further & expla 
that the evidence should confirm 
some material uartioular not only t] 
evidence that the crime has been coi 
mittod but, also, that the prisoner oox 
mitted It. — R, v. Glover (1938), ! 

UJN. S^W. 483 ; 45 N. S. W. W. ] 

o I. .]— Where tho judi 
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called the attention of the jury to the 
ml 0 as to the danger of convicting on 
tho uncorroborated testimony of an 
accomplice, at the same time pointing 
out that it was withm their provmc-o 
to do so : — Held : the conviction should 
bo affirmed. — It. v. Siiemit, [1925] 2 
D. L. It. 1004 ; 44 Can. Grim. Cas. 
10 ; 58 N. S. It. 110.— CAN. 

Nee. also, cases in Part XIV, Sect. 7, 
Sub-sect. 7, 11, post. 


PART XIII. SECT. 1. SUB-SECT. 1. 

p 1. .] —R. V. Leaf. [1926] 1 

W, W. R. 888 ; 45 Can. Grim. Cas. 226 ; 
20 Sask. L. R. 542.— CAN. 

4901 i. Sentence must he proportionate 
to offence — Trifiing offence — Previous 
cmwictxons.] — R. r. Cross, [1927] 3 
W. W. R. 432.— CAN. 


st. Power of judge to hear evidence of 
complainant to decide on proper sentence 
— plea of guiUy — Must avoid 
consideration of aagraveUing circum- 
stances likely to change character of 
offence charged.] -~Xl. v. Whepdalb 
(^k.), [1927] 3 W. W. R. 704; 49 
Can. Crim. Cos. 62.— CAN. 


PART XIII. SECT. 1, SUB-SECT. 2. 

sw. Perjury.] — R. r. Zizu Nataxson 
(N o. 2) (Sask.), [1927] 2 W. W. R. 154 ; 
49 Can. Crim. C^s. 89.— -CAN. 



charge--Gonvlotlon on minor charge.] — Tho 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect, 
where deft, is acquitted of the major charges 
therein referred to but convicted of a minor 
charge. — R. v. Kbech (1929), 21 Cr. App. Rep. 
126, C. 0. A. 

Annotation: — Befd. 11. v. Blackmon (1929), 21 Cr. App. Hop. 


5012b. ,] — R. V. Blackman (1929), 

21 Cr. App. Rep. 132, C. C. A. 

5014a. Evasion of military service.] Tlie ct. will 
usually treat offences coinniitteil Ui esca])e 
military service as ordinary crimes. -U. r. 
ClilSWELL (1930), 22 CY. Api*. Rep. 07, 
C. C. A. 

5018a. .] Jl. V. Dkalkk (1920), 21 (Y. App. 

Rep. 106, (\ (\ A. 


5024a. .] — R. v. Powell (1928), 21 

Cr. App. Rep. 67, O. C. A. 

5024b. .] — R. V. Atkinson (1929), 21 

Cr. App. Rep. Ill, C. C. A. 

5028a. Prisoners jointly accused.] — There 

should be discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of tho period of detention 
before trial. — R. v. Andrews (1927), 20 Cr. 
App. Rep. 37, C. O. A. 

5036a. S. P, B. v. Moldon (1920), 19 Cr. App. 
Rep. IIG, C. C. A. 

5039a. ; .] — Previous convictions of a 

prisoner on trial must be strictly pro^ ed. — R, 
V. Turner (1924), 18 Cr. App. Rep. 161. 
0, C. A 

Annotation:- Refd.il r.O’More (1920), 19 Cr. App Rop 175 

5046a. .]--R. v. Driver (1020), 19 Cr. 

App. Rep. 86, C. C. A. 

5046b. .]-R. V. Berry (1928), 21 Cr. 

App. Rop. 47, 0. C. A. 

5049a. .] — Where prisoner, a young 

man, had made a real effort to retrieve his 
character & to get continuous work : — Held : 
(1) a Bcntcnoe to penal eorvilude was .not 
necessary, & prisoner’s sentence of five years’ 
penal servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances ; 
there is no general rule that it is three years. 
— B. V. Townsend (1924), 18 Cr. App. Rep. 
99, C. C. A. 


5049b. .] — R. V. Bourne, R. v. Cole- 

man (1925), 19 CY. App. Rep. 17, C. C. A. 

5049c. .]— R. V. Trott (1927), 20 Cr. 

App. Rep. 120, C. O. A. 

5049d. .] — R. V. Ettridoe (1927), 20 

Cr. App. Rep. 126, C. C. A. 

50496. .]— R. r. Hinks (1927), 20 Cr. 

App. Rep. 137, C. 0. A. 


5049f. .]~R. t>. Hill (1928), 20 Cr. App. 

Rep. 170, 0. C. A. 

5049g. .]— R. V. Waye (1928), 20 Cr. 

App. Rep. 171, C. 0. A. 

5057a. .j-yBentence mitigated in view 

of a long period of honest work. — R. v. 
Winter (1924), 18 Cr. App. Rep. 139, 
O. C, A. 


Vol. XIV.— Criminal Law. Cases 5012a-'5125b. 

5057b. ,] — Sentence reduced in view of 

a long pe'*iod of honest work. — H. v. Porter 
( 1926), 19 Cr. App. Rep. 90, C. C. A. 

5057c. .] — Sentence mitigated in view 

of an interval of three years’ honest life. — 
R. V, Guntrip (1925), 19 Cr. Ai)p. Rep. 46, 
C. C. A. 

5057d. .] -u. V. Whitby (1926), 19 

Cr. App. Rep. 115, C. C. A. 

I 5057e. -- .1 H. r. Peari ^ (1929), 21 (Y. 

App. !{<•]>. 100, ('. V. A. 

5057f. -- .| Sentence for ** outsUuuUng 

clinrges ” should not ignoie long period 
^Vllhout coiiMition. R. r. (oiEKN (1030), 22 
(Y. App. Jfep. OJ, C. ('. A. 

5065. Add. Citations .-—ISO L. T. 319 ; 27 Cox, 
C. C. 676. 

5065a. .] — R. v. Andrews, No. 5l)28a, ante. 

5074a. .] — It. V. Lloyd, No. 2ri67a, ante. 

5081a. .] — R. V. Taylor {alias Saun- 

ders, alias Wallace), No. 1013a, ante, 

5092a. Duty of police to supply list of charges.] 

— Appet. had been convicted at quaHer 
Hessions of larceny A; had been senUmced to 
five years’ penal servitude. Offences which 
lie admitted & which were other than those 
charged against him in tho indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. He applied for 
leave to appeal against bis sentence : — Held ; 
as it was difficult to see what other cases hail 
been taken into consideration by tho ct. of 
quarter sessions in passing seuteneo on uppi’t., 
it would be convtmiont if in such a case tlie 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (5) the dates 
A (f) tho nature of such offences ; (d) if 
possible, whether or not wariunts had been 
issued in respect of such offences. — 11. v. 
Hicks (1924), 88 J. P. 08 ; 18 Cr. App. Rop. 
11. 0. C. A. 

5092b. Other court should be Informed before 
sentence passed.] R. v. Taylor, No. .6314a, 
post. 

5097a. — .l—R. v. Peace (1025), 19 

Cr. ApiL Rep. 58, (\ C. A. 

5099. Add. Annotation : — Reid. R. v. Peace (1025), 
10 Cr. App. Ret). 58. 

5108a. Mistake of law | R. r. (Ukhon (1930), 22 
Cr. App. Pep. 13, (’. C. \. 

5111a. .] — There is no rule of law or practice 

that a co-prisoner should receive a lighter 
sentence, in view of his giving evidimee for 
the Crown. — K. v. O’Dake, Davis & Morton 
( 1927), 20 Cr. App. Rop. 79, C. 0. A. 

5116a. Long interval free from conviction. ]- 
Sentence mitigated. — R. v. Hodson (1927), 
20 Cr. App. Rep. 1 1, C. C. A. 

5119a. •] — Applts. treated as first 

offenders, & sentences redue< d.— R. v. 
Seaton & Flanagan (1928), 20 Cr. A{)p. Rep. 
192, C. C. A. 

5125a. 1— B- V. Cox (1924), 18 CY. App. Rep. 

152, C. C. A. 

5125b. — .i~R. V. IIlbkell (1926), 19 Cr. App. 

Rep. 89, (\ C. A. 
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influence adversely.] — R. v. .7u 
(1925). 44 Can. Crim. Cos. 319 
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5125c. .] — B. V. Ward (1926), 19 Cr. App. 

Bop. 126, C. C. A. 

5125d. .] — Sentence reduced, although the 

case was serious, in view of the fact that it 
was prisoner’s lirst offence, & on account 
of her youth. — B. v. Chick (1925), 19 Cr. 
App. Bep. 67, C. C. A. 

5125e. - .1 I{. V. (iKEENwooD (1929), 21 Cr. 

Ai)p. iU-p. ISO, (\ C. A. 

5125f. - .J H. V. Wood (1960), 22 (V. App. 

lUp. 56. <’. A. 

5148a. .] — Sentence mitigated in view of 

youth.— B. V. Hardy {aXiaa Emmett) (1925), 
18 Cr. App Rep. 168, C. C. A. 

5148b. .] — B. V. Chick, No. 5125d, ante, 

5148c. .] — Sentence mitigated in view of 

youth, notwithstanding prisoner had been 
detained in a Borstal institution A) had also 
served a sentence of three months’ imprison- 
ment with hard labour.- — K. v, Leatherlanjj 
(1926), 19 Cr. App. Rep. 85, C. C. A. 

5148d. R. V, Gething (1926), 19 Cr. App. 

Rep. 112, C. C. A. 

5148e. .1 H. V . (iheenwood (1929), 21 (V. 

App. Rep. 1.S9, (\ C. A. 

5155a. .] — B. V. Burrell (1926), 19 Cr. App. 

Rep. 89, C. 0. A. 

5156a. What is post office offence.] — 

Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result oi a competition 
for wliich ho had entered ; — Held : a sentence 
of throe years’ penal servitude was too severe, 
.as the offence was not a post office offence 
in the ordinary sense. — R. v. Tanner (1910), 
6 Cr. App. Bep. 62, C. C. A. 

5170a. Failure to make restitution — After post- 
ponement.] — The ci. does not approve of a 
sentence Doing increased because, after a 
postponement, prisoner has failed to make 
fulh'r restitution. — R. v. Pritchard (1929), 
21 Cr. App. Rep. 152, C. C. A. 

5173. Add. Annoiaiion : — ^Refd. R. v. Roberts & 
Morrisb (1926), 134 L. T. 635. 

5174. Add. Annotation : — Refd. R. v. Roberts A 
Moitlss (1926), 134 L. T. 635. 

6175. Add. Annotation Refd. R. v. Robci*t& A 
Morriss (1926), 134 L. T. 635. 

5175a. .] — There is no rule of law or of 

X)raetico forbidding a sentence ot bimx)le 
imi)risonmeut being given to follow a sentence 
ot two years’ imprisonuicnt with liai’d labour. 
— R. V. Roberts A' Morriss (1920), 134 
L. T. 635 ; 42 T. L. R. 373 ; 28 Cox, C. C. 
160 ; svh nom. R. v. Morrisr, 90 J. P. 84 ; 
42 T. L. R. 373 ; 70 Sol. Jo. 426 ; 19 Cr. 
App. Rep. 75, C. C. A. 


5181. For ** in the case of consecutive sentences ’* 
read “ in the case of concurrent sentences.” 
5184. Add. Annotation : — Refd. R. v. Fielder 
(1926), 135 L. T. 64. 

5190a. .] — The terra of a sentence must 

precede the serving of a remanet. — R. v. 
Harvey (1927), 20 Cr. App. Bep. 37, C. C. A. 

5190b. .] — A remanet term cannot be 

served concurrently with a fresh sentence. — 
R. V. Nall (1927), 20 Cr. App. Rep. 85, 
C. C. A. 

5194. Add. Annotation : — Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

5194a. Not interrupted by period of special 

treatment pending appeal against another con- 
viction.] — In a proper case the ct. will order 
that the period of special treatment ” under 
Criminal Appeal Act, 1907 (c. 23), s. 14, ot 
an apx>lt. already serving a sentence shall not 
be added to that tenn. — R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A. 

5194b. .] — R. V. Haslam, No. 2830«a, 

ante. 

5198a. No previous conviction.] — 

R. V. Emmoi’'!’ (1028), 21 Cr. Api). Rci>. 42, 
C. C. A. 

5201a. .j — The ct. leans against a 

longer term of imprisonment with hard labour 
than two years.-- R. v. Long (1927), 20 Cr. 
Ax)p. Rep. 101, C. C A. 

5208a. .] — The fact that a couvicted 

prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term ; all the circumstances of 
the case mubt be considered, including the 
magnitude of the latest offence.— R. v 
Knell (1920), 19 Cr. App. Rep. 109, C. C. A 

5208b. Second offence of different 

nature.] — A previous sentence to penal 
servitude is not per sc a ground for the 
infliction of penal servitude on a subsequent 
conviction, esi)ecially for an offence of a 
different nature. — R. v. Fm’ (1928), 21 Cr. 
Aiq). Rep. 41, C. C. A. 

5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).]— R. v. Ascou (1927), 20 
Cr. App. Rep. 156, C. V. A. 

I Koio Add. Annotation: — Refd. R. v. Townsend 
, (1924), 18 Cr. App Rep. 99. 

I 5217a. .] — R. V. Townsend, No. 5049a 

' ante. 

5217b. .] — There is no rule of law or 

I practice that the term of a first sentence of 
I penal servitude is limited to three vears. — 

I R. V. Basire (1926), 19 Cr. App. Rep. 174, 

, C. C. A. 
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6142 li. Sentenco iiiltierutuil 

in view of youth.— K. v. Hocim u Ac 
GI.AVK1CN (1924), 57 N. S. U. 438. — 


CAN. 

6142 Hi. S.P. — II. 
(1923), 68 N. S. 11. 46.— 


V. Hamilton 

CAN. 


PART XIII. SECT. 3, SUB-SECT. 1. 

5182 i. Concurrent sentences— Im- 
prison inent <£: penal servitude.^ __ 
pilsouep having: boon found Gruilty upon 
‘•hargos, the ct. sentoucod him to 
five -ivavb’ ponal Borvltudo in respect 
of the lirht charge Ac to imprisonment 
for one year in respect of the booond 
charge, the tuo sentences to run con* 
currently.— H.M. Auvooatk v. Cabson, 
I1927J S. C. (J.) 70.— SCOT. 


PART XIII. SECT. 3, SUB-SECT. 2. 


t i. - - . 

time counts.] Jie Hood, [1928] 1 

D. L. H. 624 ; 49 Can. Crlm. Gas. 191 ; 
59 N. S. R. 4'.1.— CAN. 


sy. Of accused acquitted on ground of 
insanity — Poicers of Lieutenant -Cover’ 
Twr.]— R, V. Coleman (N. S.) (1927), 
47 Cwi. Grim. Cas. 148. — CAN. 


6Z. AUtruulivt iuntinns — J'riituHh «1* 
h'lfonnaturui. A(t, It. »S. 1927, s. ib 

('nnanal (W», s. 212 (3).] H. 
Oi.DAKi-K (Ont.) (1929), 52 Gun. Giini 
( us. 318. CAN. 


PART XIII. SECT. 3. SUB-SECT. 4. | 

f i. < .] — On a con- I 

viotiou on a charge of robber}' Mith I 
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violonco the Judge ordered priwiner to 
' ‘ whipped. A:, not having stated Iho 
number of times ho w&b to be whippea, 
provided for this in the record of con- 
viction in pribonei ’s absence : — Held : 
the sentence was not illegal. — It. v. 
HuaHLS (1924), 35 B. C. R. 66.— CAN. 

g i. Sanction offences.] — The 

maximum punishment under Cri min al 
Code, b. 213, istwoyears, Ac whippingis 
not authorised & cannot bo addod to 
the punishmont provided. — 11. v. 
Hihsch, 11924] 2 W. W. H. 342 ; 42 
Can. Glim. Cas. 153. — CAN. 

g ii. Assault — By young person 

under sixteen.] — Maokay «. Lamb, 

[1923] S. C. (J.' "• 

5230 i. First offenders.]— dr • 

cuxnstances in which: — Held: whip- 



5238a. Power of court to call for expert 

reports.]~-R. v. Hobbs (1928), 21 U-. App. 
Rep. 14, O. O. A. V 

5239a. When justified - Necessity for compliance I 
with statute.] — The inriv fad that, atciiscil is 
within the statutory Jiuiits <»i‘ «af»(' <1 (K‘s not I 
justify a sentence to Rorstal (ns( ij)linc' ; the , 
other statutory conditions of PreNention | 
Crime Act, 190S (c. oO), s. 1 (1). must he I 
fulfilled.— -H. V. Stenson Ac WixTEKHo'rroM 
(19.‘1()), 22 Cr. App. Rep. IS, (\ C\ A. 

5239b. .J — \ATiether a younj; ofTeiider is 

a person “of criminal habits At teinlencies " 
or in “ association with persons of bad 
<‘haracter.” within l*r(‘V(‘ntiO!i of Criim* Vet.. 

1 90S (c. 59), s. 1 (1 ) (6), is a question of fact m 
each case ; but, ttemhlc : the cwuh'iic-e of 
such facts must be clear A certain : trifliuf^ 
offences or casual association witli on»‘ 
criminal are not Hullicient. to satisfv the , 
statute. H. r. Comnkle A: Ihvim: (IfKfO), 
22 (V. App. Kep. J02, (’. C. A. ' 

5240. Add, Annoffdion : Refd. II. r. Scoflin, 
[1920 1 I K. It 711. 

5240a. — Misstatement of age Subsequent true 
statement & good conduct Sentence changed 
in favour of detention in Borstal.) It. r. 
CrnuAV ( 19:i0), 22 <'r. \i)p. It(‘p. .“>7, C. \. 
5240b. Time for ascertaining age Date of 
sentence. I Where an accuse*! j>ei*son is con- 
\ict(‘d at p(‘tt/> s<*ssi<»?is A: retmiled to 
(|uart<‘r sessions or assizes for sentence* iind<*r 
('riminal .Justie«‘ Administration \(*1, IJUl 
(<*. 58), s. 10, as anu'nded, the mut(‘ri:il lime 
at which to ascertain his age in <*omu*<*lion 
\sith tli<‘ power of tin* ct. to ord(*r Ins dc- . 
tention in a Horstal institution is that \\h<*n 

s<*ritence is })as.s<‘<l, not tliat of his <on- I 

\ictiori. H. r. S(’oi<*fin, 119:5(1) 1 K. II. 711 : ' 

951 L. .1. K. 15. 7)21 ; 1 i:5 L. T. 121 ; Mi 

T. L. 11. :ill ; 71 Sol. .lo. 21(5; 22 (V. \pp. 
|{«*p. 27, V. ('. \. 

5241a. - ~ Youth of prisoner.] — I)<*iention in a 
Rorstal institution sub.stituied for a aentt*iice I 
of imprisonment with hard labour passed on ' 
a boy sixteen vears of ape. M’iioiu'E’s Cask 
( 1918), Ki Cr. App. Kep. 170, C. (\ A, 

5243a. .] — Sentence of det<*ntion 

quashed. — R. v. Smeij (1928), 20 Cr. App. i 
Jtep. 192, O. C. A. I 


Vol. XIV.— Criminal Law. Oases 5238a— 6290a. 

t I 5244a. Sentence manifestly excessive.) K. 

. , r. Ciuii; (1929), 21 (V. \p]). Ih-]). 17.*;, 

. C. C. V. 

5 j 5246a. - — . l—As a gener.'il nde, tin* t(*rm 

^ of iletention in a Iloratal in.st itiition should be 

I f three years. — K. v. Reviix (1925), 19 Cr. 

* I App. Rep. 44, C. C. A. 

f I 5246b. .] — Term of detention in a 

‘ Roi'stnl institution incivascd to the raaximnn^ 

5 in applt.’s own interest. - R. v, Fuiifiu (1927), 

20 Cr. App. Rep. 20, 0. C. A. 

' 5255, Add. AmwteUion : — Apld. R. v. Baxter 

(1924). 18 Cr. App. Rep. 127. 

‘ 5258. Add. Annotation Folld. U. v. Dean (1924), 

18 Cr. App. Rep. 21. 

f I 5261a. .] — R, V. Dean, No. 2105a. 

anif. 

' 5269. Add. Annoiation : — Hefd. R. v. llavward 

(1927), 127 1.. T. 04. 

, 5282. Add. Annotation : — Consd. R. v. Norman 

' [1924] 2 K. R. 315. 

, 5283a. Nothing must be stated to jury 

about charge until substantive offence dealt 
5 with.] — R. V. Tybbman, No. 5259b, post, 

1 5285a. — .] — An allegation of being a 

. j habitual criminal (tughl tt> be lrit*<l. U. i*. 

. ' Nash (1027), 20 Cr. App. Re]>. I, V. C. A. 

f I yf nnofdion Folld. 11. r. Ifutt (ll)‘J8), *J<) Cr. Vgp. Oep 

lh«. 

) 1 5285b, .] ~H. V. Hutt (1928), 20 Cr. 

r* Ax>p. Rep. ISO, C. C. A. 

^ 5288. Add. Annof<dion : Folld. li. r. Lonsdale 
(1920), J7 T. Is. K. so. 

’ 5289. \dfl. \nn(>tafn>n: N.F. K. r. I.onsdah* 

■ I (I9:9>). 17 r. \j. It. 80. 

- 1 5289a. .) No i uo or nior** ])ersons 

; ' should Im* tiled together on <'harges of being 

habitual ( riininals, even though they have 
. b<*en iiie!ud(*(l in one indiclni(‘nt lor the 

purpos** of trial for tin* ernne of which they 
J I have lM*<‘n e<tn\ieted imm<*(liat (‘ly b»*for«* t lu* 

, I pi<*f«*rring of tin* eharges of being habitual 

I < rmunals. It. r. 1 .«)Ns|)AI.I‘’, (Ii>20), 17 

J r. L. It. 89 ; 22 Cr. \pp. I{«*p. 122, C. ( ’. \. 

' 5290a. Admission of being habitual criminal — 
I Duty of court to explain charge.) — Rufore an 

. , admission of being a habitual criminal is 

i accept (‘d, it should b<} made clear to pmoner 


plupr Hhoulil not be iinpo'^ed oti a. tU«»t 
offender only twenty yi'ius ol<l. - It. 
WHcriiALK (riask.), fl927] H VV. W. It. 
704 ; 40 Can. Critn. Cas. 0^.- CAN. 

PART XIII. SECT. 3, SUB-SECT. 5. 

h i. Power of court.] — Halifax 

Com*N. t\ Buown (1885), 18 N. 8. It. 
(6 li. & G.) 103.— CAN. 

h ii. .] — Where an offence is 

pnuishablo by Impnsoument for more 
than five years, a sentenoo of a line & 
imprisonment in default of payment 
is Improper. — It. v. England (19^.5), 
4.3 Can. Grim. Cas. 11 ; 19 Sosk. L. It. 
165; [19251 1 W. W. It. 2.37.— CAN. 

h ill. .Tvrisdiciion of Supreme 

Court.] — Applt. was tried In the 
Supreme Ct. of the Northern Territory 
on on information chargim; lum with 
maliciously puhlishlnfi: a dofamator.v 
libel, wob convi(‘ted & wa.* seutouced 
to pay a fine & directed to ho imprisoned 
until the fine was paid : — Held : apart 
from statutory restriction the direction 
for Imprisonment was lawful, & the 
direction %vas not made unlawful by 
('riminal Law* Consolidation Act, 1876 
(S. A.), ss. 365-367, for the eiiforcse- 


inetit >f lines. - M< Kinxov r. 11.(1927), 
40 C. L. 11. 217.— AUS. 

m i. Fine not paid Warrant 

iwl arted on for fine yearn.] -Arr<*bt 
after five >eais uphold.- U. v. Moni>- 
HllMiv (.Man.), [19271 1 1>. Is. 11. 964 ; 
(19271 1 VV. W. 11. 101 ; 47 Can. Criin. 
Cas. 63.— CAN. 

o i. Fine for vwUUiun of Criminal 
(’ode — Judge may not ordtr payment to 
jinraic individual .'^ — 11. e. England 
( 192.5), 4.3 Oui, Olm. Cas. 11 : 19 

8ask. L. 1{. 165; [1925] 1 W. W . It, 
2.37.— CAN, 

sa. lleduelUm of fine on appeal — 
Effect of — On person by whom fine paid.] 
— Levine v. Wanless (Ont.) (1927). 
47 Con. Crim. Cas. 273.— CAN. 

PART XIII. SECT. 3, SUB-SECT. 8. 

Bb. Under l*robation of Offivdrrs 
Act, 1907 (c. I7).l— A llecnsed publioun 
pleaded guilty to opening las lieenH<*d 
premises for the sale of mtovieiting 
liquor duriUR proliibltcd horn-- Ills 
house was well conduct'd. A' thi'’ w'us 
his ^ir•^t offence. The mogi^tiate 
having given deft, the bein*lit of Die 
above Act:— Held: as then* was 
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noLliing in the evldonei* as to charaet**!* 
to liring the easo within sect. 1 , & the 
olleuoo was niit a trivial oij<>, & tliere 
were no e\tenuatLiig clreu!nHtan<*oH, 
the magistrate was not eorrei-t in law 
In giving ileft. Die bemdlt of tho Act. 

Itoforo a magislrate deals with a 
easo under tho ahovo Act, ho should bo 
satisfied that the casi falls under one 
of the Hpofifle houds of seel. 1, A slimild 
state expluit ly on whleli of t lie grounds 
ho relics if ho exereisi's Du* (JiH«*r(*Don 
conferred on iiirn by tho Aef Dii itov 
V . Brennan, 11926] I. It. 4H2.- IR. 

BO. ** Suspended sentenn ” .Ms lin - 


ing of .] — Tho oxprehsjon as um d rn 
Olminal Code, s. 1081, does not mean or 
Infer that sout-once nnisl t>e p.issed A 
its operation Dien su-iTs nded : it 
iiicauH that no sontenee will bo paswd 
unless A until Dio offender is calied 
upon to appear A n*«ei\(i Judgmoiit. — 
U. r. HlKHon, (1924] 2 W. W. 11. 342, 
42 (>’an. Crlm. Cos. J.53. — CAN. 


sd. Ji’ifKiHc on protmlion -No povur 


to impoHi fiin.\ Where an offeiuter i- 
I'eleasi d on piohiitioii under (Viudnil 
prorediiie Codi*, s. .562 tho impo iIkmi 


i,f .1 hill is illegal.-- Kauim i{\»,n'n /. 
K. 11928), 1. L. It. 10 Lah. 722. IND. 



Cases 6290a^-5814a. English and Ehfibe Digest Sufflehent. 


that the allegation is that he was a habitual 
criminal at the lime of his arrest. — ^R. v. 
Donovan (1025), 19 Or. App. Rep. 2, 0. C. A. 

5290b. Plea of guilty -Meaning should be 
explained.] -A plea of guilty on the allegation 
of being .a habitual criminal should not be 
accepted until its meaning has been explained 
to the prisoner. — R. v. Waulace (1929), 21 
ok App. Rep. 70, C. C. A. 

5290c. Direction to Jury — Necessary contents.]— 
R. V. Dinsdale (1920), 19 Cr. App. Rep. 123, 
C. C. A. 

6290d. .1— R. V. Weale (1927), 20 Or. 

App. Rep. 163, 0. C. A. 

5299. A dd. Annotation : — Refd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 

5300. Add. Annotation : — Consd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 365. 

5303a. ,] — During the trial of accused as a 

habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence winch accused had confessed. The 
answer was : “ I know ho has been asso- 
ciating with convicted persons.” Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 
tQ accused ; — Held : evidence of facts not 
included ii^ the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual crim nal must be 
quashed. — R. v. Baxter (1924), 132 L. T. 
250 ; 27 Cox, C. C. 689 ; 18 Cr. App. Rep. 
127, C. C. A. 

5303b. .] — No misconduct, whether criminal 

or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served. — R. v. Stokell (1924), 18 Cr. App. 
Rep. 155, C. C. A. 

5303c. .] — R. V. Tyreman, No. 63.'59b, post. 

5303d. .j— Evidence that accused is an 

associaU' of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it. — R. v. Yarwood 
(1028), 21 Or. App. Rep. 25. C. 0. A. 

5304ta. Admission of offence made before trial — 
For particular purpose.] — When a prisoner is 
chaigod with being .a habitual criminal an 
admission by the prisoner that ho has com- 
niittod an offence made before the trial may 
be given in evidence at the trial, & cannot be 
exclude<l on the gi-ound that it was made 
for some piirticular or limited purpose. — R. 
r. Willi \MS (1929), 141 L. T. 644; 21 Or. 
App, Rep. 121 ; 2S (N)x, ('. O. 6.51, O. O. A. 

5S04b. Must go to question whether prisoner 
habitual criminal when charged.]-— R. v. 
Winn, No. 585oa, post, 

5307. Add. Anrioiafion: — Consd. R. v. Hayward 
(1927), 137 h. T. 64. 

5308a. .] — ^When accused is charged with being 


a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Orime Act, 1908 (c. 69), s. 10 (2) (a), 
must be strictly proved ; but evidence of 
other convictions may be ^ven, without 
production of the record & evidence identify- 
ing accused with those convictions, as ** evi- 
dence of character & repute ” under sect. 
10 (6), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
admitted the convictions. — R. v. Hayward 
(1927), 137 L. T. 64 ; 28 Oox, 0. 0. 842 ; 
sttb nom. B. v. Hayward, B. v. Lawrence, 
43 T. L. R. 356 ; 20 Or. App. Rep. 33, 0. 0. A. 

5812a. .] — ^Applt. was convicted of 

shopbreaking, & was sentenced to three 
years* penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months* imprisonment as a suspected 
person, & he was released on July 23, 1924. 
From Sept, to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1926 : — ffeld : it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
OP criminal life ; as there were passages in 
the summing up which might have conveyed 
to the jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that ho had turned over a new leaf, 
the conviction must be quashed. — R. v. 
Driscoll (1925), 89 J. P. 104 ; 41 T. L. R. 
425 ; 18 Cr. App. Rep. 184, C. C. A. 

6312b. — A jury trying the issue of 

being a habitual criminal or not must bo 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criming at the material period rests on the 
Crown & not that of disproving it on him. — 

B. V. Knight (1929), 21 Cr. App. Rep. 72, 

C. C. A. 

5314a. .] — (1) On the trial of an allega- 

tion that prisoner is a habitual criminal the 
direction that if tlie three statutory con- 
victions are proved, he must be so found, is 
incorrect : his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges ponding in another ct., 
the latter ought to be iriormed thereof, 


PART XIII. SECT. 4, SUB-SECT. 3.— A. 

8x. Bu arrused to rcbxU charge —Thotigh 
jyrcrwms sentence of preventive drterUion 
proved.] — ^Where acotwed Is charmd, 
iindor I'rovenMon of Crimo Act, 1908, 
bolnK a habitual criminal, & it 
IS Iiro\od that he has on a previous 
oopuhion been found to be a habitual 
oriroiuu] ic has been sentenced to 

{ iTovonti\o detention, the Jury are not 
lomid to (‘uuvJct him ; the accused 


is entitled to lead evidence to show that 
he is not, at the date of the charge, a 
habitual criminal, 0: it is for the jury 
to determine, as a question of fact, 
whether, on the whole evidence 
adduced, the charm has or has not 
been established. — -M'Donald v. H.M. 
AdvocatK, 11929] S. O. (J.) 7C. — SCOT. 

PART XIII. SECT. 4 , SUB-SECT. 3.— C. 
6807 11. — ,] — Where a peison a 
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ohargi^d imdcr Prevention of Crime 
Act, 1908, Atlth being a habitual 
(Timinal, Criminal l^roceaiue (Scotland) 
Act. 1887, 8. 67, does not apply, & the 
sched. of pluvious convictions appended 
to an extract conviction which is itself 
competently proved cannot be used as 
evidenco of those convictions for the 
purpoHc of supporting the charge. — 
O’Donnkll r. H.M. Advocatk, 119301 
.s, C. 1 . (J).~SCOT. 
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before passing sentence upon such other 
giarges.~B. Taylor (1926), 19 Cr. App, 


-R. V. Hayward, No. 


Bcp. 146, 0. C. A. 

5319a. .] 

5308a, ante. 

5322. Add* Annotation: — Retd. R. v. White & 
Shelton (1927), 20 Or. App. Rep. 61. 

5331a. .] — On the trial of an allocation of , 

being a habitual criminal, the interval between | 
the last two convictions is only one of several 
elements to be considered by the jury ; 
others are accused’s silence on his life during 
that interval, the nature of tlie crime, & the 
possession of housebreaking instruments ic. 
their number & character at the time of 
arrest. — R. v. White Shelton (1927), 
20 Cr. App. Rep. 61, C. O. A. 

5341a. .] — R. V. White & Shelton, No. 

5331a, ante, 

5347. Add. Annotations : — Refd. R. v. Tiavondor . 
(1927), 20 Or. App. Re]). 10 ; R. v. WJiito & | 
Shelton (1927), 20 Cr App. Rep. 01. ' 

5352a. .] — The mere fact that accused j 

has done honest work in his latest interval ' 
of liberty is not a defence to tlic allegatu>n | 

’ I 


that he is a habitual criminal. — R. v. IIayes 
(1926), 90 J. P. 190 ; 19 Cr. App. Rep. 1 


C. C. A. 


\ii. 


5355a. Duty of Judge.] — (1) The 

direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when ho is so charged. — R. v, Winn (1925), 
09 Sol, Jo. 674 ; 19 Cr. App. Rep. 1, C. C. A. 

5355b. .] —A direction on the. allega- I 

tion of being a habitual criminal must deal | 
with an interval of honest work. — R. v, 
(1928), 21 Cr. App. Rep. 21. C. C. A. ' 

5355c. .] — On the charge of being a 

habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the j\iry on all 
the facts, including the most recent ofTence j 
proved against him, to say whether lie was, { 
at the time of its commission, “ leading 
persistently a dishonest or criminal life.”-- 
R. V. Lavender (U127), 20 Or. App. Rep. 10, i 
C. C. A. 


to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show that ho is not at the material tinu‘ a 
habitual criminal. — ^R. v. Norman, f 1 92 11 2 
K. R. 315 J 93 L. J. K. B. 883 ; 131 li. T. 
29; 88 J. P. 125; 40 T. L. R. 693; 68 
Sol. Jo. 814; 27 Cox, C. C. 621; 18 Cr. 
App. Rep. 81, 119, C. C. A. 

Annotation • — Refd. It. v. Tyruinan (1025), 10 Cr. 
lU'p. 4. 

5350b. — ^ — Conviction remitted.] — 

— (1) There ought not to bo two indictments 
when all charges may be preferred in one. 

(2> Nothing must bo stated in the presence 
of juroi’S about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(.3) When a conviction as a liabitual 
criminal has been remitted in view of the 
opinion of tho Ct. of Criminal Ap]»eal, it 
ought not Id be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of i)eriods or of facts whicli has not 
been w't out in the statutory notice. — R. v. 
Tyreman (1925), 19 Cr. Ai)p. Rep. 4, C. O. A. 

5361a. .] — Before a sentence of pre- 

ventive detention can be passed three things 
are requisite ; first, that i)risoner shall have 
been convi'*t(‘d of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of tho substantive crime of whicli 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a suntonco of penal 
servitude ; & thirdly, that the ct.*, in tho 
exercise of its independent discretion, shall 
bo of opinion that by reason of tho criminal 
habits ic mode of life of prisoner it is expe- 
dient for the protection or the public that he 
should bo ke]>t in detention for a lengthened 
perioil of years. Bentonce of preventive 
iletention quashed where tho judge at the 
trial had not exiu-cised such independent 
discretion, but hail treated tho sentence as 
necessarily following tho conviction as a 
habitual ciiininal.-- 11. r. Paul, [192,51 1 
K. B. 77 ; 94 L. J. K. B. 63 ; 132 L. T. 159 ; 
88 J. P. 200 ; 41 T. L. R. .35 ; 69 Sol. Jo. 
293 ; 27 Cox, 660 ; 18 Cr. App. Rep. 

128, C. C. A. 


5356a. Periods without conviction -Shouid be put 
to jury.1 — R. v. Millictiamp (1929), 21 Cr. 
App. Rep. 106, C. C. A. 

5357. Add. Annotation : — Consd. R, v. Norman, 
[1924] 2 K. B. 315. 

5358. Add. Annotation : — Consd. R. v. Norman, 
[1924] 2 K. B. 315. 

5359a. For the existing paragraph in original 
volume substitute the following paragraph : — 

.] — Where a person who has 

been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another ciimo Ss a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal. In everv case 
it is a question of fact for ibe jury to say 
whether or not prisoner is still a habitniU 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 


Annotation Expld. It. w Tmubull (ID'ifi), ll» Cr. App. 155. 

5369a. .] —A term of iienal servi- 

tude must not be inflicted, miTcly to found 
the jurisdiction of tlie ct. to impose pre- 
ventive detention ; it must bo warranted by 
the primary offence. — R. v. Turnrull (192()), 
19 Cr. App. Rep. 155, C. C. A. 

5369b. — - — .] — R. V. Thomas (otihsr- 

wiSE Williams) (1928), 20 Cr. App. Hop. 
172, C. C. A. 

5372a. .] — R. v. Paul, No. 53Gla, atiie. 

5373a. .] — R. v. McCarthy (1910), 4 Cr. App. 

Rep. 198, C. C. A. 

5373b. - 'R. V. Henry (1927), 20 (Jr. App. 

Rep. 117, C. C. A. 

5385a. J — R- v. Beard (1927), 20 Cr. 

App. Rep. 165, C. C. A. 

5398. Add. Annotation'^: — Distd. R. v. Dougl.is 
(1926J, 10 Cr. App. Rep. 119. Expld. fC 
Williams (1929), 141 L. T. 514. 
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Cases 6448a — 5628. Enousii and Empire Digest Supplement. 


5448a. Recognisance Imposed by Court of Appeal • 
Breach of Restoration of original sentence. | 
!{. V. Wood (JJJ.SO), 22 (’r. App. |{«*p. 12K, 
C. (’.A. 

5448b. Offence of different character 

from original offence Imposition of fresh 
recognisance. I H. r. (ionK (11)30), 22 (V. 
App. Kop. 121). V. (\ A. 

5452. Add. Annotations : — Apld. Freeborn v. Leem- 
ing (1925), 89 J. P. 379. Refd. MiniisH v. 
Winter, 111)30) J K. li. 213. 

5458. Add. Annotation : — Refd. I.rfjwis v. Guest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
V. Same, Ingram v. Crawshay (Oyfarthfa) 
(1927), 90 L. J. K. B. 064. 

5466a. Prevention of Crimes Act, 1871 (c. 112), 
s. 20 Attempted burglary.) H. v. Ratks, 
N<». 5fi, anit’. 

5478a. .] — (1) In order that a person may be 

convicted under Larceny Act, 1910 (c. *50), 
8. 28 (2), of being “ found by night having in 
his possession without lawful excuse imple- 


ments of housebreaking it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. I’he 
finding & the possession must both be by 
night, & the possession must be possession 
by a free man. 

(2) Where a person has pleaded “ Not 
guilty ” to an indictment & is about to 
stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction. — B. v. 
Harris (1924), 94 L. J. K. B. 164; 132 
L. T. 672 ; 89 J. P. 37 ; 41 T. L. B. 206 ; 
27 Cox, C. 0. 740; 18 Cr. App. Bep. 1,57, 
O. C. A. 

5481a. .] — Qu . : whether in an indictment 

in which it is necessary to allege a previous 
conviction under above sect., the fact that 
at the same time prisoner was convicted of 
being a habitual criminal should bo alleged. — 
11. V. WESWAiJi (1928), 21 (V. App. Bep. 40, 
O. (\ A. 
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5523. Add. Annotation: — Refd. 
(1924), 03 L. J. K. B. 385. 


V. Birch ) 5528. Add. Annotation .--Consd. B. v. 
\ (1928), 20 Cr. App. Bep. 173. 
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PART XIII. SECT. 6. 

k i. Conviction /< 

be eenienced to whippim 
Lamb, 11923] S. C. (J.) 

q 1. J — Ite H. V. Slinn 

(1920), 47 (3an. Orlin. Cas. 77 ; 37 
11. C. R. 27f».— CAN. 


>r assault — May 
^] — WaoKaY V. 
16.— SCOT. 


PART XIII. SECT. 8. 

f i. • - — Oiwe^i after iUcoal arrest .] — 
K. V . IIOLTZKU. lie Levink & PVZKU 
(Man.), 11928] 3 D. L. H. 222 ; 11928] 
1 W. W. K. 910 ; 49 Cun. Orltu. Caa. 
3.'>2.— CAN. 

f ii. Appeal rc-opened — No 

direction as to person to v'hom sur- 
render to he viadt. ]—il. v. Waii Luno 
(alias WONO Wa) (H. C.), 11928 J 3 
W. W. U. 232 ; .'50 Can. Crhn. Cos. 
182.- CAN. 

I iii. Notice of motion must he 

f/irtuto.suretus.] li. r. IIi'nnkk, 11928] 
1 W . W. J{. 921 : 22 Suhk. L. K. 478.- 

CAN. 


PART XIII. SECT. 10, SUB-SECT. 1. 

k i. .]-Pltf., after con- 

viction for inanslauKiitcr, began an 
action for poHso^slon of prciniHoa in 
wlilch him &. her iiuabaiui, deft., lived, 
the property standing in her name Ac 
being registered under Ileal l^roperty 
Act : — f/cld : tliere was no disability or 
luoapot'ity of bringing tlm actiun, by 
virtue of Forfoltuie Aot, 1870 (c. 23). — 
Zawo.io\v 8 ka V. Z\W().iowsKA (Man.), 
11922J 3 W. W. Jt. 492,— CAN. 


PART XIII. SECT. 11. SUB-SECT. 2. 

sq. Previous eon fiction — Second 
offence not identical — Hath included in 
one section .] — Under Liquor Act, 1925, 
1924-25, c. 53, a porsou convicted for 
any one of the uetfi which s. 78 deeinrea 
to bo nlloucos A: who is sulisequontly 
eoinletod for another of such aetn is 
guilt V of a second olTonoo even though 
the tivo otiomes are not exactly of the 
same Kind.- 1{. v. 1*ollari> (Sask.), 
[1928] 1 J). L. Jl. 023 ; (19281 3 

W. VV. It. 78 ; .50 Can. Crim. Cas. 157. 
— CAN. 


sr. Vndtr npealed Act .] — 

“ J^rovlous oouvi(‘tion ’ in Oovern- 
nient Liquor Control Act, 1928, c. 31, 
s. 178, ineanH a conviction under that 
A<*1, Ac does not refer to convictions 
under prior Acts now repealed. — K. 
V. llK’KUKiiCr (Man.), 11929] 1 D. L. H. 
220 ; 50 Can. Crim. Cas. 387 ; (1928] 
3 W. W. It. 531.— CAN. 

St. Interval between jwosecutions 
longer than peHod limited for prosfcu- 
tion.'i under Act.] Kx p. Woods (N. S.), 
11928] 2 1). L. 11. 771 ; 49 Can. Crim. 
Caa. 141. -CAN. 

PART XIII. SECT. 11, SUB-SECT. 4. 

b i. .] — A doenment licadcd 

“ Certiorate of Cou.vJction ” Sc pur- 
porting to bo a copy of a eonvlctiou 
uridor Manitoba Tcniperanee Act. 
1921, Is not proof, under a. l.'»l (1) of 
Co\t. Liquor Control Act, 1928, of a 
convict ion under the former Act. 
Jt.r. KK’EBEUO(Muu.). 119291 1 D. L. 15. 
220 ; .')0 Can. CYiiu. Cas. 387 ; 11928] 
3 W. W. JL 534. CAN. 


PART XIII. SECT. 11, SUB-SECT. 5. 

5504 i a. .1 — Left, uas con- 

^ K ted of a second oJIeiico aguiuht 
Liqu<»r Licence Act, the only evidence 
of t)io previous con%ictiou being tlm 
production of a tn>rtilleate under the 
Act, from which it appeared that a 
])urson of the same naiiic Ac address a.a 
deft, had Imon previously convicted 
before the same uiagistrute : — Held : 
the ovideiice was sufllcient. — 11. r. 
Atkinson (N.S.) (1910), 44 N. tf. 11. 
521 ; 9 K. L. II. 212.— CAN. 


PART XIV. SECT. 1, SUB-SECT. 1. 

ti. .] — An appeal lies to the 

Supreme Ct. of Canada under Criminal 
Code, 8. 1024, read with sect. 101 3, only 
wiioro a dissenttng opinion has been ex- 
presood by a member of the ct. of appeal, 
upon a question whioh that ct. deems a 
(lucsiion of law& pursuant to Its direc- 
tion.— Davis V . R., 11924] 4 D. L. R. 
843 : (1924] S. C. R. 522.— CAN. 
t ii. - — . J— R. u. Pk Rkrtoli. (1927 ] 
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3 1). L. R. 193 ; [1927] H. C. R. 4.jl ; 
48 Can. Crim. Cas. 118.— CAN. 

a i. .]— R. V. Boak, [192C] 

.s. ('. 11 . 481 ; 40 Can. Crim. Cas. 104.— 

CAN. 

a ii. -.] — CimuiTTA v. R., 

(19271 2 I). L. Jt. 577 ; [1927] S. C. 11. 
80 ; 47 Can. Ciim. Cas. 154.— CAN. 

a iii. — -.]— Bakre v. R., 

[1927] 2 1). L. R. 1097 ; [1927] S. C. R. 
284 *, 48 Can. Crim. Cas. 91.— CAN. 

a iv. — .] -Howley v. R., 

[1927] 3 1). L. R. 20.> ; [1927] S. C. R. 
529 ; 48 Can. Ciim. Cas. 139. — CAN. 

a V, .1 — C\UD1NM. V. II., 

[19271 4 1). L. R. .i2 >; [1927] S. C. R. 
.>41 ; 4 8 Can. Crim. Ca^*. 243.- CAN. 

00 i. Effect of repeal of pro- 

viftons for stating east pending appeal.] 
— Wltere tlm truU jtidge re.s<*rveil a 
ease for tlm ct., but before it euum on 
for argument, the seets. of the Code 
allowing a stated case weie lejjeuled, 
be the ct. sot aside the couvietiou 
& ordered a new trial: — Held: the 
amendment of the Code did not abro- 
gate the rights possessed by prisoners 
on the date when they were convicted, 
but Bueh rights must bo determined 
under the md Ac not under tho new 
provisions of the Code.W’hich were not 
then in force. — R. v, Taylor & Young 
(1924), 41 Can. Crim. Cas. 212 ; dO 
N. S. R. 600.— CAN. 

kk i. .]— R. V. Cowell (Sask.) 

(1928), 50 Can. Crim. Cas. 381.-- CAN. 

kk ii. .]— R. r. Wigoin.s (N. B.) 

(1928), 50 Can. Crim. Cu^. 193.— CAN. 

sd. Jury illegally constituted — Leave 
of Court of Appeal necessary.] — It. v. 
Boak, [1925] 3 D. L. R. 887 ; [1925] 
a. C. R. 525 ; 44 Can. Crim. Cas. 218. 
—CAN. 

se. After dismis.>ial of information — 
Failure of informant to appear.] — The 
right of appeal given by Criminal Code, 
B. 749, against the dismissal of an 
information or complaint does not 
exist when the dismissal is due to the 
complainant’s or informant’s failure 
to appear.— Ciiitterman v. Rali'ji 
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5528a. In what circumstances.] — R. w. 

Parkin (1928), 20 Cr App Rep. 178, C. C \. 

5534. Add. Annotation — Refd. R i Coue (lOi’iU 
94 L J. K. B 602. 

5535. Add. Annotation • Refd. R i Tetsdak 
(1927), 91 J. P. 184. 

5536a. .] — The ct tv ill not re\iew a 

summary conviction of an incorrigible logue, 
but it will insist that quaitcr sessions, for 
the pmpose of sentence, shall hear nothmi; 
but legal evidence. — R. v Dean (1924). Ih 
Cr. App. Rep. 133, 0 C. A. 

Jnnotah(m<i —Held. R v Copo (1925), 01 L J K B 002 
11. i Cadwell (1027) 20 Cr App 1 tp GO 


5536b. .] — Th( machinery of Vagrancy 

Act, 1824 (c. 83), must not be used mcrelv 
because a crime is suspected, but the legal 
evidence to establish it fails Sentence 
reduced — R v PADwru (1927), 20 t’l. App 
Rep 60, C r. A 

5542. Add Annotation — Mentd. R t Kfteli 
(1929), 21 Cr \pp lb p 12i 

5549a. .] — R t. Lambi Rr (192()), 19 

Cl. App. Rep. 13J, ( C. A. 


5550. Add. Annofaf ton .— Consd. R v. Simlh, 
( 192'5] 1 K. B. 603 

5550a. .] R. V Smith. No 18l0b, anie 

5554a. Order for payment of compensation For- 
feiture Act, 1870 (c. 23), s. 4,] -Tin le is an 
ajipeal lo the Ct of Ciuninal Appeal igauisl 
in Older made under aboTO stet , toi thei 
paMinnt of compensation bT a poison con- 
M<lod of felon\ to a poison nggiioved In 
loss of pn>p, itv suffeied bv him thiougli llu 
fekm\ , b<M auw l>v thei s( i ( sue li compc ns.i- 
(lon < onstitutes is onfoi c e iblc* as a judgment 
ehbt, Ac IS tluidoie a “seni'CTUo” within 
Ciinmial Appeal Act, 1907 (i 2 i), s 21 — 
R 1 loNi-s, [19201 1 Iv U 211 , 9S Ti ,T. 
K B 174, HOT. T 114. 21 Ci Xpi. Ibp 
59 ‘2s (.,x ( ( ",72, C A 

5570a. .] -R v. Mac With am (1028). 21 Cr. 

App Re^p 31, C C A 

5570b. Computation of time Whether Sunday 

included.] Foi the pnipos( of th( statnton 
notice of appeal Simdav is not a die* non - 
R V (rRTVJT u: (1929), 21 Cr App Rep lOS, 
r r \ 


(Sask ) [19281 2 U W K Oil . oO 
Cm liim Gas 2b2 CAN 

sf Ohjrtfton to trnntrripf offi idevre — 
7ran<ilnhnn ] — P irl ot the ( \ltknt< on 
t ehaiffi of innrdtr {oven Jn Itlsb 
which was tinublntcd into 1 tiKllsh so 
that it niljylit be understood hy tho 
judpo the 3un A. otluis (omcintd 
in tho else Ihls c\ulcnco was not 
offlcmih ref orded In lilsh as Koen but 
only as It was trinslatcd into J nj^lish 
A ohjf ( tlon to tho ti iriHt lipt whs takin 
on Ik half of the afiusod who bouRhf 
It ut to amend th(u notices of ajiplK i 
tioii for leave to apncHl (which had 
olrcadv been served) ny Inclncliiif; this | 
objc tion Ihtd as it is not an 
essential icciuiaitc foi the puiposc of I 
ill application for leave to apjic li to 
have a compklc transenpt or nn> 
tiuinenpt of the Midentc before ibt ' 
<t, the cl btlfijr satihfioel that tho 
fmnseilpt of the note of the , 
inteipre te r a undmnK of tho evidence 
was a coiiiTikteh aeiuiite lecoid ' 
A fiillv adt luate f < r the purpose of , 
diHposni.r of th 1 ] phe it ions f r kav ' 
to appeal vS,. heivinu: rejfaid te, all the | 
fuels refused to allow the notiees of 
ipplieatiun foi k ive to app* il to be 
aiiKiidel \ H 1 lo\< 1 \ (i i 

Wllsii (102 HI Jl *2(, IR 


SR 

e *we e( 
1 

W TV 


/ f »<;e///et/o/ f n iir Stmnnnru 
(ti ms i(t li h< (fit I (> lal lit II n j 
? ] AJ IiIKN 11 (B ( ) (1 »2«] 

U 2( V CAN 


B528 1 Crrtifiratr rjranUd — Onlp 
uhne judge has doubt on lusc 1 — llio 
trial nidvrc must have au opinieni oi 
belief of tho tltucBb of the appeal upion 
eiuestions of fact oi mixed (iuebtioiis of 
law A- fact involved the burde n on 
him would appeal, therefore to be 
cr than if he were abked to g-raiit 
to appeal — 11 V lAVini, 
fl‘)25]lE L 11 112, [1924] 3 W W 1. 
863 —CAN. 


5528 11 7 arm of certififaU ] — A 

eertiflcKitc bt^led K(nerall> that the 
case was a fit one foi appi al — Ifcld 
not such a certificite as 1 1 & 14 Geo 5, 
e 41, contemplated — It v bcon A- 
WlLU AMBON (1924), 5G O I U 320, 
43 Gan ( rim ras 304 — CAN 


5528 lu U heiher applicable lo trial 
vbUhout jury ] — K v li ws (192GJ 1 
W W B 321 , 40 Can GVlm Cas 
116 , 22 AJta L R 161 —CAN 


sh V o fornutl com iction before court ] 
— (.)n in appeal from a bmiiniarv e e,ii 
vietion iiiulei the (lovernmerit iiejuor 
Act 11 s B ( 1M21 e 11G Hi Id 

uppit was not depiivcel of hts i«?ht to 


appeal I \ the f ict (hat e n (lie e>pe mm; 
of t lie appial n > fe im il ( iim tie ii hail 
vet been diawn ujt S. ii tin mil ( > tbi 
<t noi l»v the ruet tluit the Hm V. 
fOHts impeseei bv (he niairi'^ttate A 
paid bv applt li ul been lemitte 1 Iv 
the maiOsti ite toatfov iiiment ibpul 
me lit A wile ne t ni his ]» ,sse ssie u w he n 
t he ne tue of appe d wiib se i vt I <*n him 
1 t IVAAIVVAV (il ( ) Jli2H I 
VN N\ I IG »2 ( an (run < us |sh 
CAN 

PART XIV SECT 1, SUB-SECT 2 ^ 

a 1 J — VV hcie it was foi I he 1 1 iai 

judjfe to deeiele whether ptisonciH 
evpUnaiion eould reusonubly le true 
A- it was to bo assumed fiom the faet 
of hiH flndini; pels me i pniilt} thil be 
thuug'ht It eouhl imt leasonaMv l,e 
tiuo m whieh the et eeuieuiieel | 
/tclJ not the function of (ho et to 
It try the rase — R » Gooki (192 > >7 
N S K 3G2— CAN 

sk 1/ la / f I I th I \ \ e e II I 

vieti TI et < jiiime II Uw Iti sti let ness 
e m-ilsls ef \eleli I J |i|,.liie lit A 
senteiiee I lie vvoi I he vever is me 
times used IS me inim the veieli t ol i I 
nil} A itotbei times the m nti tie i of 
the et (iiminii ii leeeiiiu < elt uses 
the woiel to b th M I <>( s i he iiK mil i; 
of the woiel eonvietlon in se e t 
t 1 t ) ill 1(1 it ion 1 > I (uii like tin I 
pUMiil limithttie tee iiheel te, iinniiKriim; ' 
llu jitdprme lit ef (be t widen sen 
t cue cel him sv 1 1 uixi i xin x i A li 
MiwniweiH Ol lie\i Aiivins 
111 X< AI I Jn AM* M K V > \ in < lie il 
(1929). r G J G ( all iiio IND 

PART XIV SECT. 1. SUB-SECT 3 

c 1 - — Tf hat IS — \«/ sentciui fir i 
rajit I R V Ul Youno U v I ii> 
PIAUD K t Daklinu (1927) 47 Can 
Grim Gas 207 60 U G I- CAN I 

si Jur indict um of tiuprtim Court of 
Canada — 1 o hear appeal from additiou 
to sentence by lower court ] Iheio ib 
no luiisdiotion m tho abovo et lo i 
entertain an appeal acainst an addition 
to sentence byapprliaio et as nneler 
Crlmuial Coele s 1021, th iifpht of 
appeal Ls roetnetecl to an aiipeul af^uinst 
the afllrmanex of a conviction Oold , 
lUMMFBp R I1924J ID L H 1009 , ) 
11924) S C R 290, 5 G B K 129 — 
CAN I 

sm Leave to eippeeif — fei piaii 
teas III mu*ft he ti/tt If I I i IlAltlios 
tout )(1929), »2Gau C rmi C I lo 
CAN 


PART XIV SECT. 2 

5566 i — Dtvretim of court ] - 
It is not the piiutke of the (t of 
(‘uminal Appeal to cideitain any 
uiplkatiou loi an extension of timo 
whet her to a| piv to the ttiuIJueii;o fsi 
a ee I title ate toi liavo to appeal, or to 
Kivt uotieo of appeal ti to jflve notin 
of applKUtlon fe r kavo to aiptal If 
appet (lues not at the time ofapphiti; 
fill biie h extension of tinu show that 
ho ptopohus to lelv upon irioiiuds of 
appeal oi (jiomids b,i apply iiu; for 
leave to uiijieal width tiii ffioiuielH 
such as can be entertained by tho et 
in the ixeielse, of lt^ sbUntoij luris 
(lielion \ (, I, M Gvnn, [1927J 
I h Oi in 

bn V (uc if appeal dt fee: hit ) 

K 1 Movii (Old ), |l')271 I I) Ji It 
Gi) 47 1(111 ( iim (us 119 CAN 

80 f nltr t n inn il ( dt h 1 lO J 
1 V NOUMVN (tint.) (1921) 19 ( Ul 

( tlm ( us to CAN 


[I )2K] 111! I 
(IS 18 ) CAN 


1 I \si u (1> 1 I ) 
80 1 1 ) ( (in ( rim 


sq lit I Winn (Out ) 

(1 I2N), i K III C Iim ( IS 101 CAN 


sr I hitler ( iiiiiiiuili ode s 7'>0 ib) ] 

J I Ilex 111 II It (N S ) (1928) ,0 

( in (Iim (as 18(1 CAN 


f 1 it lal of inland ] On 

an upiibeution foi an extension ol 
time within which to appeal whieh 
was no( made until six months aftei 
eonvielion ffifd (1 ) want of means 
was not a aufikient ki nintl on wbi b 
to base the a]>j>li(idi ii A (.<) in vie w 
of the dtluv In arilvmur v n 

exeeptiouol fire iiiri taneis would bav 
to be e htaldlsbeel I, f>ii II el vv mil 
Ip justitied In m uitlnj; »li er>pbe i 
tlon I 1 SI Mtl m AM V. Ne M f j{ 
lANP (1327), 28 s t \ s U 
AUS 

f 11 1// I II I i a 

tintenil S/ / * s n 1 1 

s/e MU 1 I ('soil I I. H I U I 1 
>■12 1 w w r » I ( n < nm 

( es 101 21 Ml I I 4 2 CAN. 


8t i tn / (th t ! / > « hom rneidc ] 

W 111 n 1 be ( f f \ I pe al is sltl Inj; an 

ipplKutlen under seel lOlH (2) ef 
tl ( nminid ( odo foi au ixtenMon f 
til* title for 111 uiipeal Hlioulel be i 1 
1 • 1 1 e I A not to a JIuIkc tlm f i 
e liHiiibeis It V IIakuv ( ii va 1 < 

1 129] I W W. ! 270 CAN 



Cases 6572<~6678a. English and Empibe Digest Supplement, 


5672. Add. Annotaiion : — Refd. B. v. Porter (1927), 
20 Or. App. Bep. r>5. 

5574a. Registrar must be Informed at 

earliest possible moment.] — When leave is 
sought to add new grounds of appeal they 
shoi^d be communicated to the registrar at 
the earliest possible moment. — B. v. Hodg- 
son (1924), 18 Or. App. Bep. 7, 0. C. A. 

5577a. .] — Substantial iparticulars 

of misdirection, & of any other objections to 
tlie summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal. — B. v. 
Caibns (1927), 43 T. L. B. 466 ; 20 Cr. App. 
Bep. 44, 0. 0. A. 

5577b. Supplementary grounds — When 

allowed.] — B. v. Porter, No. 3137a, ante. 

5585. Add. Annotation : — Reid. B. v, Thompson 
(1926), 18 CJr. App. Bep. 167. 

5585a. .] — An applt. may only in exceptional ' 

circumstances consent by counsel to be 
absent. — B. v. Thompson (1925), 18 Or. 
App. Rep. 107, C. 0. A. 

5505a. Appellant not entitled to be heard — When 
represented by counsel.] — B. v. Chung Yi 
Miao (1928), 21 Or. App. Rep. 50, 0. C. A. 

5595b. No argument heard - Appeal pro forma as 
condition precedent to appeal to House of 
Lords.] -R. w. Inman (1929), 21 ('r. App. Bop. 

. 159, V. A. 

5596a. Official transcript of Judgment at trial — 
How far binding.] — ^The ct. is bound by the 
official transcript of a judgment of the trial 
ct., in the absence of evidence of error therein. 
— B. V. Martin (1927), 20 Or, App. Rep. 
103, 0. O. A. 

5604. Add. Annotaiion : — Refd. B v. Porter (1927), 
20 Cr. App. Bep. 65. 

5605. Add. Annotation : — Refd. B. v. Porter (1927), 
20 Cr. App. Rep. 66. 

5607a. .] — In each of the following cases- — 

(1) a convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment A flogging who appeals only 
against the flog^ng ; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation ; (4) a prisoner under con- 

current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon — the person appealii^ is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), 8. 14, & should be treated as such 


pending the determination of his appeal. — 
B. V. Boss, B. V. Friend, B. v. Beattie, 

B. V. Llewellyn, R. v. Young (1924), 131 
L. T. 26 ; 88 J. P. 90 ; 40 T. L. R. 617 ; 
27 Cox, C. C. 615 ; 18 Cr. App. Bep, 56, 

C. C. A. 

5616a. .] — In a proper case, especially 

with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such. — ^R. v. Towers 
(1929), 21 Cr. App. Rep. 74, C. C. A. 

5624a. .J Wheie an application has 

boon adjourned for allegations by applicant 
to be investigated, the ci. may exception- 
ally on tht* hearing of the application allow 
the time of custody to run for sentence.— 
R. r. Sykes (1930), 22 Cr. App. Rep. 84, 
(\ A. 

5628a. Consecutive sentences — One quashed.] 

— (1) X^Hien consecutive sentences have been 
passed on two convictions & the ct. 
quashes one of them, it may allow the 
sent(‘nee for the other to run from the date 
of conxiotion. 

In Kuniming-up larceny & obtaining credit 
by fraud must be carefully distinguished.- - 
R. V. Lee (1930), 22 Cr. App. Kep. 85, 
V. C. A. 

5620a. Sentence runs from sessslon In which con- 
victed — ^Although passed In later session.] — 

Sentence generally runs from the date of the 
ttrst sitting of the cfc. of trial, at whatever 
date it may be passed. — B. v. Roberts 
(1929), 21 Or. App. Rep. 00, 0. 0. A. 

5629b. No power to antedate beyond com- 
mencement of sessions.]— Sentence cannot 
be ante-dated beyond the /h*8t day of the 
sessions in which it is inflicted.— R. v. 
Orockktt (1929), 21 fV. App. Rep. 164, 
i\ i\ A. 

5629c. .] The ct. belov cannot ante- 

date a bcntenee before the flriat day oi the 
sebhhniH. H. v. IIatoii (1930), 22 Or. App. 
Rep. 83, r. 0. A. 

5629d. Sentence ordered to run from passing of 
sentence — ^Abnormal delay in preparing trans- 
Soripts for court.] — R. v. Meyrick, R. v. 
IliBUPFi (1029), as reported in 21 Or. App. 
Rep. 94, O. O. A. 

5643a. .J R. r. TriiKiNciTON, No. .5965a, 
poail. 

5673a. .] — ^The ct. will, if it thinks fit, 

hear a plea oC insanity even though it was 
not raised at the trial. — B. v. Oanham (1925), 
18 Or. App. Bop. 163, O. 0. A. 


PART XIV. SECT. 3. 

6572 Hi. .] ~Re H. r. 

LkBlanc. 11928] 1 D. L. H. 539 ; 49 
Can. Orlm. Cas. 13fi. -CAN. 


PART XIV. SECT. 6. SUB-SECT, 1.— A. 

5080 V. .] — The ot. bearing an 

appeal is not worrautod in woighlng 
probabilities 8c substituting Its view 
for that of the Jury, to which tho 
gioattist weight must still be given. — 
it. c. Difi RiiuaB. [1924] 4 D. L. K. 496 ; 
5.0 O. L. It. 507.— CAN. 
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6630 VI. R. V. Burkb (1924), 

Can. Cikii Cas. 206.— CAN. 


PART XIV. SECT. 6, SUB-SECT. 2. — A. 

5606 i . InsanUu ] — At the trial 
of aooused for murder then* was, in tlio 


ct.’s opinion, evidenco which, hud tho 

E oliit been taken, would of necessity 
ave raised in the mind of the trial 
judge a doubt whotlier accused was 
then, on account of insanity, capable 
of conducting his defence : but the 
point was not brought to the attention 
of tho trial Judge. Ac tho course pre- 
scribed by Criminal Code, s. 967, was 
not adopted : —Hdd : the omission 
of counsel ought not to deprive aocused 
of the right given him by tho sect. & 
new trial directed. — H. v. Williams, 
[1929] 1 D. L. R. 843; 50 Con. Crim. 
Cos. 230 ; 63 O. L. R. 191.- CAN. 


PART XIV. SECT. 6, SUB-SECT. 2.— C . 

sb. Objection to amvictton on ground 
of defeH in in/ormofion.]— ll. i>. 
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Boutiliur (N. S.) (1928), 50 Can. Crim. 
Cas. 186.~CAN. 


PART XIV. SECT. 6, SUB-SECT. 1. 

sd. In Ireland .} — Practice & pro- 
cedure, as to applications to allow fresh 
evidence on appeal, laid down by the 
Ct. of Criminal Apt_iL — A.-G. 
M'Gann, [1927] I. K. 603.— m. 


PART XIV. SECT. 6, SUB-SECT. 2. 

sf. ConvUium improper — Olaim to 
substitute sentence for' lesser offence — 
Leave to obtain further evidence — Con- 
ftned to lesser offence .] — Where on an 
appeal from a oonviotion for imlaw- 
fully having carnal knowledge of a 
girl 14 years of age, it appeared that 
the accused had not been properly 
convicted, but there t)eiug no majority 
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E. V. Hatch & Smith (1928), 20 Cr 
App. Rep. 181, C. C. A. 

5800a. Conflicting medical views.] — The more fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal. — R. v. 
Thorne (1926), 69 Sol. Jo. 403 ; 18 Or. 

App. Rep. 186, C. C. A. 

5802a. Unsatisfactory identifleation.]— Conviction 
quashed. — R. v, Hitchcock (1926), 19 Cr. 
App. Rep. 181, C. C. A. 

5802b. Photograph of accused published in news- 
paper.] — R. V. Morrison (1911), 6 Cr. App. 
Rep. 169, C. O. A. 

5802c. Insanity — Supervening after trial.]— R. 

V. Driscoix & Rowlands (1928), 20 Cr. App. 
Rep. 161, 0. C. A. 

5805. Add. AnnoUiftou : Refd. R. v. Friend 
(1930), 22 (V. App. Rep. 130. 


5806a. Indictment alleging offence under 

repealed section of statute.] — ^Whoro a person 
is convif ted on on indictment framed under 
a repealed section of a statute, the Ct. of 
tirirainal Appeal will quosli the conviction. 
— R. V. Taylor (1924), 93 L. J. K. B. 912 ; 
88 J. r. 152 ; 40 T. L. It. 836 ; 69 Sol. Jo. 
12 ; 22 L. G. R. 681 ; 18 Cr. App. Rep. 106, 
C. O. A. 

5816a. .] — If a judge has distinctly reached Uie 

conclusion that the case against a deft, is 
merely one of suspicion, ho ought to with- 
draw it from the jury. — R. v. JOHNSON 
(1928), 21 Cr. App. Rop, 66. C. 0. A. 

5816b. .] 11’ ilic ct. IS oi‘ opinion that «t the 

close of llu‘ case lor the jnosecutiou there is 
no evidence to go to the jury it will, in the 
abHcnc<‘ of evidence of such evideiu’e from 
the defence, quash n conviction. R. r. 


of the ct. in favour of directing a now 
trial, the Crown asked the ct. to pro- 
ceed under Criminal Code, s. 191 G (2), 
Sc substitute a sentence for indecent 
assault, whereupon tho accused’s 
cotmsel moved for leave to obtain Sc 
present now ovldenoo fi’om ono Z., 
who would have been a ooinpollablo 
witness at tho trial : — IleUi : such leave 
should be granted, the additional 
evidence to bo confined to tho charge 
of Indooont assault, the hearing of 
the appeal should stand over until 
further order. Sc, in the meantime, 
the evidence of said witness ahoulii be 
taken before the registrar of tho 
Wnpreme Ct. Sc forwarded by him to 
the registrar of the Ct. of Aptieal. — 
K. w. SntJMARiN’ (B. C.), [1928] 1 
W. W. H. 300.— CAN. 

PART XIV. SECT. 6, SUB-SECT. 3. 

5740 iii. .] — An application must 

bo refused, where tho person whom it 
was sought to call had peon present in 
ct. at the time of the trial & available 
to be colled by accused or his couilsoI 
if they desired to do so. — K. v. Cronan 
(1924), 41 Can. Crlm. Cas. 320 ; 57 
N. S, U. 26.— CAN. 

6766 ii. .] — The defence having 

been permitted for the purpose of 
Hoeunng a new trial to road tho affidavit 
of one who It contended should have 
boon called as a witness by tno iiroso- 
oiitlon ; — Held : tho omission to call 
such witness did not result in such a 
miscarriage of Justice, or the possibility 
of it, as to warrant a new trial. — R. v. 
(lALLAOHJcn, [10241 4 D. L. H. 1059; 
3 W. W. R. 357.— CAN. 

St. No opportunity of croHH-cJMViinmo 
former witv^sH on statement at iruilA — 
It. V. Vyk (1925), 44 Can. Crlm. Cas. 
249 ; [19251 3 W. W. R. 100.— CAN. 

PART XIV. SECT. 6. SUB-SECT. 4. 

sv. Evidence material dh relevant to 
show verdict wromoA — The purpose of 
the ct. in allowing apple, to lead 
additional evidence under Criminal 
Appeal (Sootlandl Act, 1926, s. 6 (5), 
is to give him an opportunity of show- 
ing that the verdfot was pronounced 
in the absence of matter material & 
relevant to lead to a contrary result. — 
Slater v. H.M. Advocate, [1928J 
S. C. (J.) 94.— SCOT. 

PART XIV. SECT. 8. SUB-SECT. 6. 

m. Read now ** 5798 i.” 

6798 U. .) — R. V. Hcblet 

(1925), 67 N. S. R. 537.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 1. 

p i. Criminal Appeal {Scotland) 

Act, 1926 (c. 15).] — The Ct. of Ctliniiiai 
Appeal is not a ot. of review in the 
sense in which that term is used in 
civil procedure ; it cannot upset a 
verdict merely because it disagrees with 


tho view cither of tho evidence or of 
the credibility of iho witnesses on 
which it pn>ceedod ; It cannot interfere 
unless it thinks tho verdict unroasou- 
ablo. The tost of unrt'asouableuess 
is similar to that applied to verdicts 
obtained in civil jury trials, viz., was 
tho verdict so fiagrautly wrong that no 
reasonable Jury, acting honestijr under 
proper direction, could have given it. — 
Webb v. H.M. Advocate, 11927] 
S. C. (J.) 92.— SCOT. 

p if. .] — Held : an aitpellato 

ct. could not, under Criminal Code, 

8. 1016 (2), substitute for tho cou- 
victiou under s. 405 a conviction uudor 
8. 406.— R. r. LunoTjy [1928] 3 
D. L. R, 688 : 50 Can. Crim. Cas. 52 ; 
02 O. L. R. 336.— CAN. 

p iii. .] — ^Applt. was tried for 

murder by Intoutionally causing the 
death of another native, lie was con- 
vlotod by tho Additional Hosslons judge 
A four assessors of culpable homicide 
nob ainountiog to mnrdcr, & was 
sentenced to a term of rigorom bni)rlHou- 
ment. The Govt, applied for a revision 
of the judgment, 5c the High Ct.alterc*d 
the conviction to ono ot muidnr Sc 
sentenced the applt. to death ’--Held : 
on an application for nwJsion, ns dis- 
tinguished from an appeal, tho High 
Court had no jurlsdlotlou to convert 
tho finding of an acquittal of murder 
Into ono of conviction Ac to sentence 
the man to death.- Kimiax Hiziuii v. 
It, (1928), 44 T. L. R. 090, P. C. - 
IND. 

b i. .] — Deft, was tiled on an 

indictment charging commission of aii 
offence A was convicted of an ** attcnivt 
to commit ” that offence : — Held : the 
evidence was suiBcicat to sustain tho 
verdict. A his appealmust bo dismissed. 
— K. V. GINO (1924), 67 N. S. K. 196. 
—CAN, 

bit. .] — Where accused is 

charged with having committed a crime 
at a named place in a named oounty A 
provinoo, A a place with such name ib 
referred to in the evideDOo at the trial, 
tho fact that there is nothing in the 
evidence to show that tho place is 
withm such county or province. —Held : 
not such an omission as to give ground 
for an appeal. — R, v. PAYEnr,, [1925] 

1 D. L. U. 112 ; [19241 3 W. W. R. 863. 
—CAN. 

bill. .} — Where the CYown's 

COSO was founded on tho evidence of a 
very young child, who contradicted 
hcrHelf on^e vital point in the t rial, A 
on several minor matter > : — IJt hi : a 
conviction founded on such evidence 
could not bo sustained — R. »* Giiu)nk 
(1925), 84 t C. R. 554.— CAN. 

b Iv. R. r. McKbnzj l ( J 926), 

58 N. S. R. 464.— GAN. 

b V. .1 — Findings of the ct. or a 

j'ury on questions of fact are only he I 
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set aside whore tho findings are cdivi- 
ously A palpably wrong, or are un- 
reasonable A cannot be supported by 
tho ovidunoe. — R. v. M. (1926), 46 f’an. 
Crim. Cas. 80; 58 N. S. It. 6li— CAN. 

b Vi. .] — Appeal dismissed. — 

R. V. Davidson (1926), 47 Con. Crlm. 
Cas. 80 ; 59 N. 8. R. 179.— CAN. 

b vli. .] — Appeal dlsmlssod. — 

R. V. Niciiomon (1926), 47 <3aii. Crlm. 
Cas. 113 ; 69 N. 8. R. 323.— CAN. 

b vlil. .]- Appeal dismissed. — 

R. v. Haddad (1927), 47 Can. Crim. 
Cas. 163 ; 59 N. 8. R. 187.— CAN. 

b ix. .I—CliTumstoncos in which 

an appeal against a conviction for 
forgery, by making iuterllncations in 
a doemneut, was allow’cd. — R. v. 
ZKKungo (Sasic.) (1927), 48 Can. Crim. 
Cas. 87.— CAN. 

b X. Varum<r IteUveen evUltnce 

ft’ charye As to dal< of offence ,] — 
Conviction quashed.- R. v. Davikh 
(A lta.), [1927] 2 W. W. R. 606; 49 
Can. Crim. Cas. 86. -CAN. 

b xJ. - — .] The Cb. of Criminal 
Appeal quashed a verdict A soutonco, 
whore the evldonoo was defective lu 
omo important respects, A the evi- 
dence, such as IL was, was not presented 
t(» the Jury in such a way as to bring 
Hulficlontly olcaily before them the 
({UCHtioiis they had to doti'miiup. — 
A.-G. V. SMini 1 1927] I. R. 664. --IR. 

b xii. — .J -If tho evidence is 

Hiilficlont to Justify a conviction, A 
tho jury are properly directed, the Ct. 
of Appeal cannot interfere with their 
vtTilIct bec.auso in t*'o opinion of tlm 
picHlding Judge it is hused on cvidouce 
whh’h was untrustworthy A ought nut 
to have heeu accepted. — K. v. Tiio.mah 
(1928), 28 S. R. N. S. W. 490 ; 45 
N. B. W. W. N. J 46. -AUS. 

St. Covrt may reduce sentence — 
Although no appeal from sentcn(t,]~ 
It. V. Musoiuvk i'N H.) (1920), 40 
Can Olm. Cos. 45.- CAN. 


sv. N on-trututahle offence tried us 
iiidiriultlt offewe.] It. v. 'rHOMl*-.oN, 
[1928] 4 D. L. Ii. 809 ; 50 Cun. Cl im. 
Cas. 183 ; 02 O. L. Jl. OIU. CAN. 


sw. Cfmvution wd in form r guind 
hy Act (XmissKm of ordi r for forft itun . J 
— Deft, was convJcftd bv a dlsbrjcL 
justice of un offern «' uiid* r Fisheries 
Act, 1924, but th< ilisfnct justlw 
omitted to order a forfril uro of tho fish 
us required by tlic Aft - Iltld : the 
omission luvalltlatcd the ( onvictlou. — 
'I’AvovEr V. JiHruic'r Jiy/nofC for 
(’oiTNiy Oh KtnitV, [1928] 1. R. 358.— 


PART XIV. SECT. 7, SUB-SECT. 4. 

6824 V. .]— R. V. Beboi It, 

ri92>) 2 D. L. R. 237 ; 43 Can. ( nm. 
<juH. .iOl. — CAN. 

6824 Vi. .]— Defts. were 

convicted ot the offouc'os of c(»nspoing 
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TIochglick (1929), 21 Cr. App. Rpp. Iftl, 
V. C. A. 

5840a. .]— R. r. Daniels (1927), 20 Cr. 

App. Rep. 127, C. (I A. 

5850. Add. Annofation : — Refd. R. v. Rice (1927), 
20 Cr. App. Rep. 21. 

5850a. .] — The exercise of the juris- 

diction under Criminal Appeal Act, 1907 
(c. 23), s. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it. — R. v. 
Rice (1927), 20 Cr. App. Rep. 21, C. C. A. 

^nnnUiiifm : — Befd. 11. v. Davidson (1927), 20 Cr. App, Kep. 

6C. 

5850b. .] — R. V. Davidson, No. 3129b, 

ante. 

5856a. .] — R. v. Richards, No. G230a, posi. 

5850b. .] — Conviction quashed on the grounds 

of non-direction & of receipt of inadmissible 
evidence. — R. v. IIowarth (1920), 19 Cr. 
App. Rep. 102, (J. C. A. 

6856c. .]— R. V. Kerry (1920), 19 Cr. App. 

Rep. 113, C. C. A. 

5863a. — ‘hR misdirection, on a 

eliarge of obtaining credit by fraud, thattlu* 
jury may consider other cases of all(‘g<‘d 
stealing, which have not be('n established in 
evid'ence. K. v. llu.L (1930), 22 Cr. Vi)p. 
lie]), ni, (\ (\ A. 

5867. Add. Annotation : — Distd. R. v. King (1927), 
20 Cr. App. Rop. 168. 

5870a. ,] — Convictions quashed on the 

ground of evidence of previous convictions 
having been WTongly admitted. — R. r. 
Graham, R. v. Anderson (1924), 18 Cr. 
App. Rep. 8, C. C. A. 


5870b. .]— R. V . King (1927), 20 Cr. 

App. Rep. 168, C. C. A. 

5870c. Evidence of bad character.] — R. v. 

Fleming, No. 01 06a, post. 

6873a. .] — R. v. Haslam, No. 2839a, 

ante. 

6877a. .]— R. v. Homer (1926), 19 Cr. 

App. Rep. 118, C. C. A. 

5884. Add. Annotation : — Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

5887. Add. Annotations : — Refd. R. v. Dunkley 
(1926), 1.34 L. T. 6.32 ; R. v. McLean (1926), 
134 L. T. 640; H. v. Pollinger (1930), 22 
Cr. App. R(*p. 75. 

5906. Add. Annotation : — Consd. R. v. Baldwin 
(192.5), 133 L. T. 191. 

5926a. .] — R. v. IIowarth, No. 5850b, ante. 

5927a. .] — ^Where the defence is an 

alibis the jury must be pointedly directed on 
the Identification. — R. v. Phii.lips (1924), 
89 J. P. 1 6 ; 41 T. L. R. 190 ; 18 Cr. App. Rep. 
161, C. C. A. 

5927b. Direction as to time.] — R. v. Smith, 

No. 60C0a, post. 

5927c. .] — Where an alibi is set up as a 

defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits. — R. v. (’HEW (1926), 19 Cr. 
App. Rep. 7o, (\ C. A. 

5929a. ,] — When in a trial for larceny 

a8X)Oitation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not. — R. v. Jones 
(1926), 19 Cr. App. Rep. 39, C. C. A. 

5932a. By bailee — Intent to defraud.] — R. v. 

Moore, No. 3007a, ante. 


to dofrauil a city corpn. of uioncy duo 
lo the corpn. for taxes: — Held: un 
Iiiforeuco of prullty knowlodpri or 
belief ooiild not properly bo drown 
beyond all reaHouablo doubt, & with 
such dejrroe of certainty as w’onld 
warrant the convictions, which w’oro 
aeciirdintcly rjuashed. — it. v. lOrs'iiciN. 
]{. V. WAr.Kjut. ]{. r. SpKKON (itrjr»), 4:i 
t'nii. rriin. Cas. 34. S ; 60 O. L. J{. 
587.— CAN. 

5824 vii. .1- Deft, was 

eouvleted of rape i—lJeld : Imvin;; 
reprard to the evidence, the >»>rdiet was 
iinreasounble & could not be huppoiteil 
Ac must be set a.sido.- It. r, lIouM•;^ 
(Ib-rO. 58 N. S. It. 113.- CAN. 

6824 viii. H, r. Waii 

SiNo Oiiow (B. 0.) (1927), 48 Can. 
(him. Oas. 144.— CAN. 

5824 ix. .1- llrhl : « 

lludinp: that deft., W'hile Intoxleateil. 
was in ehoriro of a motor-\ehu’lo, did 
not justify a conviction for drivlntc 
while intoxloatcd, nor ooultl deft, bo 
ron\icto<l of tbo altomatlvo olTonee, 
for Criujinal Code, s. 285 (4), cannot 
apply to a vehicle w’hioh is out of com - 
mission & cannot be ojieratod by its 
own pow’or.— R. v. IUooivb, (19201 I 
1). L. R. 269 : 50 (3an. Crim. Cos. 381 ; 
63 O. L. R, 101.— CAN. 

5824 X. -- .] It. r. J.. 

fl929| 1 W. W. IX. 62.5 ; .■>2 Can. (’lim. 
Cus. 72 ; 38 Man. L. H. 111.- CAN. 


1 i. - — Kvidnm drnnn- 

stout lal only.]— It. r. Yok Yl pn (Out.) 
(1929), 52 Can. Crini. (hn. 300, CAN. 

6843 viii. .1 — R. r. Nichol- 

son (1926), 47 C!an. Crim. Cas. 113; 
59 N. rt. K. 323.— CAN. 


6843 ix. .]— R. r. Mat 

^ask^ 11927] 1 D. L. R. 753; 47 
Con. CJrim. Cas. 118.— CAN. 


BX. CtmrirtUm for offtnee not charged, 
in si/wwfws.] - H \i.n \x ('ohpn. r. 


O'CONXOK (1882), 15 N. S. R. (3 IX. 
A' G.) 190. -CAN. 


PART XIV. SECT. 7, SUB-SECT. 6. 

6856 vii a. S. 1\ R. v. Chin Ciiono 
(1921), 29 B. C. R. 527.— CAN. 


5856 xvi. 

ri927] 2 D. L. 
W. W. K. O.'iT; 


,]“R. V. Okti’nsky, 
R. 973 ; {19271 1 


47 Can. Crim. Cas. 


319 ; 21 Sask. L. R. 448.— CAN. 


8 (p. 522) i. Irregularities ui 

former trial — Prosecution for perjury .) — 
The ct. can take into consideration 
oircuiustJinecB A irregularities as to evi- 
dence, whicli occurred not at the trial, 
the vi'rdict at w-hich is in appeal, but 
at a former trial whole the perjury ft»r 
which accused has boon convicted was 
alleged to have boon coininitted. — 
R. 0. ClKHLbNAKl. 11924] 1 W. W. R. 
82 ; 41 Can. Crim. Cas. 195. — CAN. 


e (p. 52.5) i. - - .1 H. r. 

H\m I \\ (Out.) (1929), 52 Cun. Ciiiu. 
rus, 131. CAN. 


PART XIV. SECT. 7. SUB-SECT. 6. 

5909 i. Conviction quashed —Evidence 
for defence excluded.) —VflKSlsc, v. 
Touhanok, 119281 S. C. (J.) 79.— SCOT. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (a). 

a i. .1— R. V. Aviauu,, 

ri927] 2 W. W. R. 310 ; 48 Can. Crim. 
Cas. 121 ; 21 Sosk. L. R. 679.— CAN. 

a ii. .1— R. V. CoorKR 

(Out.), 11927] 4 D. L. R. 1093 ;» 49 
Chm. Grim. Cas. 87. — CAN. 

6920 iii. .] — ^Accused & one M. 

left a room in an hotel together, both 
intoxicated. On reaching the rotunda 
of the hotel M. said to the night clerk 
T got hit in the eye, but the other 
fellow got worse than I did,” & the 
clerk saw that there was blood on both 
of M.'s hands. Immediately after 
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they had loft the hotoi, a third man, 
who came to the hotoi with them, w’us 
found dead A in a battered condition 
In the room they bud loft. On appeal 
from the conviction of accused for 
iiiunslaughter : — Held : there was non- 
direction amounting to luisdlrecUon 
in the charge of the judge, to the jury, 
the result of whieh was that tin' 
strongest evhienee in fuvjuir of aceused, 
Ai/.. M.’s appeurauco after coming out 
of the room ^ his statement of his 
aetions, was not submitted to the 
jury’s consld(‘ration as it ought, ic 
tluTC should be u in‘w trial. 15. e. 
NK'HOIjson (1927), 49 Can. Crim. Can. 
228 ; 39 B. C. It. 26 i. CAN. 

5920 iv. .]— All indictment w'as 

presented against three accused jiersons 
for breaking A entering & for stealing. 
I’he trial judge loft the cose to the 
jury us being one of breaking A 
entering only, & did not point out to 
tbo jury that It was, under Criminal 
Code, 8. 575, open to the Jury to find 
the prisoners, or some of them, guilty 
of stealing : — Held .• this omission was 
in itself sufficient to amount to a 
misearriage of justice. — R. v . Short, 
C.HKVT.KY A Flint, [1928] St. R. Qd. 
246 ; 22 Q. J. F. 108. -AUS. 

sy. Direction aUeged to he unfair.) — 
R. r. Hum Kino. {1928] 2 D. L. R. 
687; 49 Can. Crim. Cos. 174; 60 
N. S. R. 5,— CAN. 

PART XIV. SECT. 7, SUB-SECT. 7.— 
A. (b). 

fib. Bigamy — Felonious itUent.) — 
Where the trial judge directed the jury 
that if accused intended to be married 
a second time, his first wife being 
alive to his knowledge & the first 
marriage being a lawful inarriaTC, there 
was felonious intent : — Held: this 
direction was right. — R. v . Kkn.nkhv, 
[1923] S. A. S. R. 183.— AUS. 
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5932b. Breaking & entering — Breaking.l— li v 
Lloyd, No. 2839b, ante, 

5932c. •] — On an indictment charging 

breaking & entering, a bieakmg in law must 
be proved, & the jury must be distinctly 
charged on this pomt — R v Brilrify 
( 1924), 18 Cr. App. Rep 13b, C. A. 

5Q38a. .] — ^The gist of tlie ciimo of 

obtammg by false pretences is an intent to 
defraud direction on this point must be 
clear. — v. Reijton (1925), 19 Cr App 
Rep 33, C. C. A. 

5938b. .] — On a thaigc of obtiimng 

by false pretences there must be a dir« ction 
on the issue of mtent. — R v Kay (1925), 19 
Cr. App. Rep. 42, C. C. A 

5943a. — Larceny. 1 On a chaigt of knowm^^lj 

iLCciving stolon goods it is iiniKiiti\< Ihit 
tin juiy hliould bi diitctcd tint ll»< lau<ny 
itnplud must b< piovtd H i Mc(ii iiii 
(1030), 22 Cl App Rep il, ( ( V 

5947. IM luHotatton Consd. R i Woods 

(1910), ilo 1. 0 311 

5947a. .J R i Woous, JNo 7">lb at/ft 

5947b. Failure to distinguish larceny & obtaining 
credit by fraud.) R t I i l, ISo ^bjsa, (mt( 

5959. Add Annotations — Consd. R v 1 hoi pc 
(1925), 133 L T 95. Reid. R v Canham 
(1925), 18 Cr App Rep 103 

5965a. - .1 (1) alternative tlicoiy jmt 

loivvaid bv the detenu wRiili is loiisisluil 
with tho c\id( nu ought not to be igin n d iii 
ih< summing up A Uu ct will considu i( 

(2) Tlu <t will not intnlcK with the 
lindirigs of 1 ict i)y a jut v li th« \ hivt bu n 


piopuh diluted A tould le \',onabl\ aiii\e 
it the V idict — R I liiiLiNuioN (lUiU), 
22 ( r \pp Rep 91, ( C V 

5976. Add Annotation — Folld. R v, Moore 
(1924), IS Cl. App Rep 29. 

5992a. J — R i Tavfnfr A Tuniri {102s), 

21 Cl App Rei) b3, C ('’ A. 

5992b. I \ misdiiution on a inaUiial t u i 

is sulluitiit to invaUdati eoiiMetioii H i 

1>AM1s( 19U)) 22 Cl Vpp l\ep 21, C ( \ 

5992c. .j \ dttiniti nustnlvi m u summing 
up aliout tlu idt ntilicati >11 ol a iluittil 
ehaigid m tlu mdutmtut to have lx ( ii 
stoKn mas bt ,^iound lot (|uashmg a i oi 
viction R i liuioe i u (10 >0), 22 ( i Vpp 
Rep 21, ( ( V 

6013. idd. Annotation — Refd. R a. FiBh(r(192b), 
1 9 Cr App Rep J bO 

6034a. .] It t Rkii.i s, No KiUta, u/z/r 

6034b. .1 V summing up must dLstingiiisii 

(Uatlv Ixiwiintli (iiaigi olUiiun^ iV thit 
<1 kiiowm,,l\ nuiviiig. A, it then is iiioii 
thati ou( d< It lutwnn thin iisputiM 
sliiiismtlx oib IK ( s all( d It i liUiVM 
(l‘> ,0) 22 ( 1 \i»p lt< p "Wk ( ( \ 

6056. idd Annotations Consd. R t Kv ins 
(102i),SSJ V 10(» Apld R V Ihilx (1925), 
1 13 Li T 7 it) Consd. St ithatn v St ithzini, 
11929] 1* lU Apld l\ I ( Il iia\ anniuttu 
(10 ?9) 22 (I Vpp Itip I Consd It i. 

l)a\ns (lOtO) 22 ( i \pp Iti p .> Refd. R, 
tJ Ross (1021), IS (i App Rtp 111, R.v 
Hams, 1 1927 J 2KB 5S7. 

6003. idd Annotation Refd. U i Uobdtb A 

Moiiiss (1 92b), 1 tl L 1 9 >5 


part XIV SECT 7 SUB-SECT 7 

A (0) 

6948 1 WIkVui (H and f >r quostnm 
nnnii n ] lUiooKs <1 H * 

I) li 11 i(*8 4S e m (run t as JIJ 
I i‘)i7] s e it l> J i CAN 

PART XIV SECT 7. SUB-SECT 7 
C (a) 

6006 V I —111 < t 

lac tbc jurj, tlu judge gave then i the 
luiprebsiou that mere know ledge of the 
uime withenit any aidiug oi ahetting 
thereof was Huffltient to make ueeubc d 
u uiiucipal olfeneii r — Held i ims 
diroetion, A. new tiiol eirden d It t 
l)OTeliAK.ll9-414D L It U73-CAN 

6016 iv 1— It wofa tou 

tended that the Judge numlireeted tho 
jury m le admg to them a sect of tho 
Criminal Code which had been repealed 
before the tiial took place — Held 
UH tho beet in eiuostiou was simply a 
statement of the common law A could 
not prejudicially affect pnsoner the 
ease was within tho Code, s 1014 (c) A 
the objection hud no e»flert--lt r 
McLachiav NS R 413, 

41 Can Ciim Cat. i40 CAN. 

•6016 V. ] — The fact that 

the tiial Judge m charging the jury 

misstated the law will not, in view of 
his subbcquint collection ol this 

statement after the Jury were called 
baKik, justify tho setting aside of the 
oonviotlon — Stekle v It , 119241 4 
D L It 17d, [1924] IW W It 1146 
—CAN. 

PART XIV SECT ^7^. ^SUB-SECT 7 — 

6019 ill 1- Where homicide 

was proved A was not denied, hut the 
defence of temporary insanity caused 
by intoxlcaang liquor was set up — 


H<ll Ih oiiusbion Ik III tlu tinl 
Midi, H eiiaigo of an lustiiKlun tlul 
utnwtd was iiititled t > Iht Itixfll «f 
a i( isoiiilk doubt was u MilslaiiUal 
wiong nititling liiiii to a ii< w in •» 

1 t 1 Vll 111 |IJ2 j| - VV \\ 1 747 

It t 411 < mil tuH <.02 1> Jl (. K 

VI CAN 

6019 IV I I I I 11 tinl A in 

Hill tiiu III «hiii,nw 14 tniim 1 h n 


It wiiig Hull t 


'll Iiii th jiiiy w is Iiiim 1 th 
p h 1 11 of H I ll\ 1 1 n 1 1 III \ 1 
till w-. 1 11 th IS I lilt / I 1 
shiuinis tlul bi g>l It h niwUv 1 
hi fail to t,ivt tiiasonalk «t< uiil 1 
it he is It tsoiiabh 1 1 uti i 1 t > hi ui 
])()ssi s^i n of It illshi luhtlv H II 
the ehaigt was n it lu ait i lin o with 
the piiniiplis of law um laid down n 
A V Sihamn No 601 J A tin < ii 
vut ion must 1 1 HittisuU A u II w tii il 
had 1 T Miikion I 1 ' 

<20 »1 tan ( ilm Cas J6 , to 

N s 1 202 CAN 

PART XIV SECT 7, SUB-SECT 7 - 
C (b) a 

d I — ) — The ouiissiiii to plan 
clearly beforo tho jury tie latv jis to 
the light of private diftiue of the 
POITOU as bearing on th< f *< Ih set up 
A m dint t their atloiiti i t the point 
wluthei, A bow fur uc i»ed was 
justitled in attoekiag dtu ih tl in 
order to pi{4ont injuiy t nu tu 
Held a niibdim lion Mtiiin., th‘ 
trial - Iw V AssKUiiDlN (12261 ILK 
,, 1 Calc 980 — IND j 

da J I lull n '* 

11 I2»J I D I 1 ■'12 ‘ ^ J 

Cus 117 60 N 1 21 CAN 

8C /tape ] — It V Uaiu (Ont ) (1227) 

: 49 Can Grim Cas lib —CAN 


PART XIV SFCr 7, SUB-SECT 7 
C (b) IV 

Bd />ir li II tlud fmdtnLr an to 
a UM I H imuirul iliirnrUr ri hi tint 
I rrs imptim t f inn mnn | J ho Judge 
lirei till Iho Juiv that tlit fuelM piovrd 
with lift It net to iiilHonii h charartti 
wtri itlivant fir Ihtir t onulilt ration 
A 1 1 at the pi iinipti ni of Imioiiuio 
applif (1 will lih i ir< 1 1 to inisoiitt than 
to I man »f niovi I good ihiriwt4r 
Ih jniy f( und tlu iiilwinti guilty by 
a in II w nuioiity Htld the Jiidgu 
hud misdiiutul tin juiy In law In 
iisii t tint tin Itniiioi il fhaiiutir of 
till ] ai 1 1 VMiH iirilivmt A the jiir- 
MuniTitloii of Inn (cnio appln d (qually 
in uU t asi s A i o iki only bo displaced 
hy t \ ideuf e ic k vant to prove tlu crime 
(haigtd SiAiilc 0 U \1 AnvoiAll 
11 )2«1 y C (J ) 01 SCOT 


PART XIV SECT 7 SUB-SECT 7 
C (b) V 

se I d t t d I t J It / 1 / I /r 


f J f f 
11 )-)J - 1> 
10 i ( 


.s/ry I 
H ..7 

( III 


I Ml ill 

1 1 \\ U I 

( JS 


si 1 CAN 


PART XIV SECT 7 SUB SECT 8 A 
r I ( r It I d < f H 1 002 ] ~ 

1)1 ft was lojvnt 1 if hiving had 
lariiil knouk Jg 1 a f bk minded 
gijl lUlI as 111 K was no ovidoneo 
nil noirrali i 1 1 tonviction must 
1 111) h <1 K I ^IMMH (1924), 42 

( n Cnui t as 2« .u N S 11 476 — 
CAN 

ra — ] Htmvv Tl [1 L’’! 

t J. 1 L 760 [1 1271 S C K II- 

4SCin Crlni Cas 172— CAN 
r 111 J 1 H 

I yta ) U229J u W W I - n 
Can. Criin Cas 149 — CAN 



Caaes 6064— 6078b. English and Empiee Digest Supplement. 


6064. Add, Annototion^ ; — Consd. Statham v, Stat* 
ham, [1929] P. 131. Refd. R. v. Whitehead, 
[1929] 1 K. B. 99. 

6066a. Direction that corroboration exists 

not warranted on facts.] — (1 ) It is a ground for 
quashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 

(2) In dealing with the defence of an alibis 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 

(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
guilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessa^ to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(Avory, J.). — B. V, Smith (1924), 18 Or. App. 
Kep. 19, C. C. A. 

6066b. — ^.] — Where the evidence against 

a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the jud^e to teU the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it. — R. v. Beebe (1926), 133 
L. T. 736; 89 J. P. 176; 41 T. L. R. 
636 \ 28 Cox, 0. 0. 47 ; 19 Or. App. Rep. 22, 
C. 0. A. 

;—Eeld. R. v. Harris, tl027J 2 K. IJ. 587. 

6067a. .] — The correct direction 

. on a charge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict. — R. V, Jones (1926), 19 Cr, App. 
Rep. 40, 0. 0. A. 

6067b. .J— If. r. Suuthehn, No. 

3ir>0f, ante. 


6068a. .] — ^When consent is 

the defence to a charge ox rape, the jury must 
be warned of the absence of corroboration of 
the female’s story. — R. v, Salman (1924), 18 
Cr. App. Rep. 60, O. C. A. 

6068b. .] — R. V. Draper 

(1929), 21 Or. App. Rep, 147, O. 0. A. 

6069a. .] — When the only 

witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jury should be warned that they may require 
corroboration. — B. v. Dixon (1926), 19 Cr. 
App. Rep. 36, C. C. A. 

6072a. .J — Summing up must be em- 

phatic nn the danger of accepting the un- 
corroboratc'd evidence of accomplices & care 
must be taken that suggested corroboration is 
in fact adequate. — R. v. Clive (1930), 22 (V. 
App. Kep. 19, C. C. A. 

6072b. .J — K. V. CHARAVANMU'rriT, No. 

4913a, ante. 

6072c. Evidence of young children.] — R. v. 

Marshall, No. 3136a, ante. 

6073a. Similar oflences on different dates.] — 

K. V. (’HAKAVANMrT'ri', No. 1943a, a7ile 

6076. .idd. Aunotaiioii Refd. K. v. Southern 

(1929), 142 L. T. 383. 

6078. Add. Annotation Refd. It. v. Southern 

(1929), 142 L. T. 383. 

6078a. .]- Kven though a sum- 

miug-up omits express direction on thii 
relation of accomplices to corroboration of 
their evidence, the ct. may, if it is satisfied 
that throughout the trial it has been made 
clear that the issue is whetlicr the testimony 
of accomplices is adequately coiilinned by 
that of other witnesses, decline to quash a 
conviction. If. o. Davies (1930), 22 (’r. 
App. Kep. 33, (\ (’. A. 

6078b. — Corroboration required by rule of 

practice only.]— If. ‘ y. Southern, No. 3150f, 
ante. 


PART XIV. SECT. 7, SUB-SECT. 8.— B. 

6064 vli. .1 — The rule os 

to the danger of oonvioting upon the 
uncorroborated teutlmony of an ocoom- 
plioe Is not a strict rule of law. but 
merely one of practical wisdom & 
oarefulnesa, & tho omission of the trial 
Judge to give tho customary warning, 
oven if toohnioally an error, does not 
constitute such a miscan'iago of Justice 
or substantial wrong as to vitiate the 
oonviotlon.— R. v. Gali.agh®b, (19241 
4 D. L. R. 1059 ; 3 W. W. R. 357.— 
CAN. 

6064 viii. .] — A charge to 

the jury, that, wldlo it was dangerous 
to convict on the evidence of aii 
aooomplloc without corroboration, yet 
in this ease it was the right & duty of 
ilie Jury, if on tho acoompTico’s evidouoe 
they felt no reasonable doubt of tho 

S iilt of accused, to convict him : — 
eld : a misdirect lou. 

Jf a Judge disousHOR the e^idonoo of 
on accomplice &: points out its con* 
sistoucy. he should explain to tho Jury 
the considerations which prompt an 
accomplice to testify ageilnst ai'cusod. 
— R. V. SIJCE, [1926] 1 D. L. R. 729 ; 46 
Can. CMm. Cos. 190 ; 58 O. L. R. 313. 
—CAN. 

6064 ix. .] — When the 

evidence against a prisonor is tho 
uncorroborated evidence of an ocoom* 
plioe, it iH wrong for the Judge to toll 
the Jury tliat, 11 they are Quite certain 
that the accomplice is telling tho truth, 
they have not only tho right to oonviot 
prisoner but that it is their duty to do 
so. In snoh a case, the Jndgo should 


follow the rule laid down in R. v. 
liaskerville. No. 6056 ; the Judge 
should warn tho jury of the danger of 
convicting prisoner on tho uncorro- 
borated testimony of an acoomplice &, 
in his discretion, may adviso them not 
to convict upon such evidence, but bo 
should point out to the Jury that it is 
within their legal province to oonviot 
upon such unconfirmed evldenoe. — 
Gouin V. R.. 11020] S. C. R. 539.— CAN. 

6064 X. .3— Whore the evi- 

donoo of aooomplioos is unoorroboratod. 
Juries should bo instructed as nearly as 
possible in the ianraage in which the 
rule of practice laid down in Gouin v. 
J{., No. 6064 lx, ante, is expressed. 

A charge which in effect puts the 
ovldeuco of on oooompUoe on the same 
footing as that of an ordinary witness 
amounts to a miscarriage of Justice. — 
R. V. Baohiu (Sask.), 11B27] 3 D. L. R. 
1179; 11927) 2 W. W. R. 171; 48 
Can. Crim. Oas. 53.— CAN. 

See, also, cases in Part XII., Sect. 13, 
Sub-sect. 4, ante. 

6067 ill. .1— A ve 

of indecent assault founded solel, 

tho testimony of prosecutrix not 
allowed to stand, where the Judge did 
not warn tho Jury propoiiy with respect 
to corroboration. — R. v. Ellebtqn 
(Sask.), [1927] 4 D. L. R. 1126 ; [1927] 
3 W. W. R. 561 ; 49 Con. Grim. Gas. 
94.- CAN. 

6067 iv. .1 -On the 

trial of u charge for indecent assault 
on a girl of under sixteen years, the 
trial Judge, in the ooursa <n warning 
tho Jury of the danger of oonvioting 

674 


on the imcorroboratud testimony of tho 
Kiri, said : “ In such a cose, it is usual, 
iu fact, ne(‘c>«sary, to caution the jury 
against the danger of acting upon the 
uncorroborated testimony of the girl," 
A, also, *' unless she Is supported by in- 
dependent testimony which implicates 
the accused, her evidence is not an 
entirely safe or satisfactory foundation 
for a verdict against him ” : — Held : 
this direction was sufiicient. — K. v. 
Rexnswsu., [1927] S. A. S. R. 287. — 
AUS. 

6067 V. .] — R. V. Alnx.K 

(Sask.) (1929), 52 Can. Grim. Gas. 4U2.— 

CAN. 

6068 i. Consentmy 

party. \ — Upon a trial for rape, the vital 
issue was consent or non-consent, Sl 
the only evidence of non-oousont uas 
that of prosecutrix, so that her evidence 
on tho vital issue uas micorroboratod : 
— Held : while the jury might have 
convicted upon the imcorroborated 
evidence of prosecutrix. It was the 
duty of the trial judge to direct their 
attoiitlon to the absence of corrobora- 
tion, the danger of convicting on her 
uncurroboratod testimony, &, there- 
fore, the necessity of their exercising 
great care in determiniug the weight 
to bo attached to her evidence. His 
not having done so was non-directiuu, 
onuivalont to misdirection, & con- 
stituted a miscarriage of justice within 
sect. 1014 of the Grtminal Code. — H. 
e. Auokk, 11929] 4 D. L. R. 864 ; 62 
Can. Grim. Caa 2 ; 64 O. L. R. 181.— 
CAN. 



Vd. XIV.— Orimmal Law. Cases 609(X— 6169e. 


6090. Add, AnnoUUioTia: — FoUd. 31. v. Dennis, 
B. V, Parker, [1024] 1 K. B. 867. Apld. B. 
V, Williams (1925), 19 Or. App. Bep. 67 ; B. 
r. McDonnell (1928), 20 Cr. App. Bep. 163. 

6094. Add. Anno/o/ion .*—Folld. B. v. Hussey (1924)* 
18 O. App. Bep. 121. 

6097a. Necessity for proof.] — When no reason 

is shown to the ct. to believe that a plea of 
guilty has been improperly accepted, it will 
decline to interfere. — K. v. Clark (1929), 21 
Cr. App. Bep. 81, C. C. A. 

6106a. Disagreement of first Jury— (Second Jury 
hearing way in which first divided.] — (1) If 
a jury, unable to a^^eo, has announced in 
open ci., & therefore in presence of the jurors 
in waiting, the numbeins of tlieir members for 
&> against a conviction, it is wrong to proceed 
with the second trial behire such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent to be 
tiled by those jurors. 

(2) Inadmissible evidence of accused’s bad 
character volunteered by a witness may 
invalidate a conviction. —11. v. Fleming 
(1929), 21 Cr. App. Rep. 149, C. C. A. 

6110. Add. Annotation : — Dlstd. B. v. Villars 
(1927), 20 Cr. App. Rep. 150. 

6111. Add. Annotation: — Folld. R. v. Villars 
(1927), 20 Cr. App. Rep. 150. 


6112a. Improper question put to prisoner —Prisoner 
undefended.] — B. v. Weeks (1928), 20 Cr. 
App. Rep. 188, C. C. A. 

6136. Add. Annotation: — Refd. Tl, v. Morter 
(1927), 20 Cr. App. Bep. 53. 

6144a. Refusal to permit accomplice to be called 
In mitigation — Count against accomplice 
withdrawn.] —Proviso to Criminal Appeal 
Act, 1907, B. 4, applied despite a manifest 
error in procedure. — R. v. (Iaskbll (1929), 
21 Cr. App. Rep. 83, C. C. A. 

6144b. Omission to order production of police 
report.) H. i\ (’iakki . No. 10({2a, ante. 
6162. Add. Citation:— Zl T. \u R. 401. 

6169a. - .] - R. V. (1930), 'i'l 

Cr. App. Rep. 71, C. C. A. 

6169b. .) R. r. Hisiioj. (Jt)30), 22 (' v . 

App. Rep. 136, C. C. A. 

6169c. -- ~ .] R. r . Caniiam A Cusuinc, 

(1929), 21 Cr. App. Rep. t71, C. C. V. 

6i69d. .1 R. r. O'Rkien (1930), 22 t'l. 

Vpp. R(‘j). 26, C. ('. \. 

6169e. .] —The Ct. of Criminal Appeal dot‘s not 

make Hligiiu r(‘uuetiuu» ui MeuwiieeH. tiiu vi. 

only interferes on matters of principle 6c on 
the ground of substantial miscarriages of 
justice.— R. V . Dunbar (1028), 21 Cr. App. 
Rep. 19, C. C. A. 


PART XIV. SECT. 7, SUB-SECT. 10 

a (p. 538) i. One Juryman not sworn.] 
— Where one of the additional panel of 
jurymen axunmoned, who was present & 
answered to his namo when first called 
by the dork, was not called to bo 
sworn by the olork who announced 
that the panel was exhausted, xvhich 
mado it necessary to eociire an 
additional jurj'man from among thobo 
who had stood aside : — Held : an 
objection could not be allowed, as no 
substantial wrung or miscarriage of 
J tistice had occurred. — R. v. McLachlan 
(1923), 56 N. S. li. 413 ; 41 Can. Crim. 
Oas. 249.— CAN. 

r (p. 611) i. Mental inromiMlt tu( of 
furor.] — Apjut ultegot her trom the 
Jiuy Act it is a fimdsriiunlal inliiclple 
of law that wliero an uccused in tiled 
by a jury all tbe iiieiiil»ei's thereof must 
be qualified to act. Uii an Hiipcul 
from a conviction for murder on th«* 
ground that one of the members of the 
jury was dlsqualiticd fioiu acting on 
such o>Niug to luciitul iiillrmlty & 
impairment -• the juior m 
question i\as utllictcd with mental 
intirmlty mcoinpatible with the dis- 
charge of duties of a juror Sc therefore 
there had bi'en a mistrial. — Jt. r. 
\NlfiHTOATE, 11929] 1 1). L. It. 699, 1 
W. VV. Jt. 49 ; 51 ('an. aim. ('as. 52, 
3b Man. L. it. 31. - CAN. 

st. Folxceman informant making 
arrest, conducting prosecution db gwing 
eindence — Failure to employ counsel or 
uttomey.Y—Tho fact that. In a sum- 
mary oonTictlou proceeding, the in- 
formant, who was tho policeman in 
charge of the case, acted as tho 
prosecutor at the hearing. Sc was also 
a wdtness thereon, & had swom to Sc 
executed the search warrant in person Sc 
arrested the accused held not a ground 
for setting aside the conviction. — 
R. V. C3BUIT, (19281 4 D. L. R. 681 ; 
[19281 2 W. W. R. 377 ; 60 Can. Crim. 
Cas. 143 : 22 Sask. L. R. 525.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 11.— 
D. 

6116 vl. .1 — R. V. Dk 

Bertou, [1927] 31D. L. R. 193 ; [1927] 
8. C. R. 454 ; 48 Caa. Crim. Cas. 118. — 
CAN 


6116 vii. .] — Bhookr e. U., 

[19*281 1 D. L. It. 208 ; 48 Can. Ciim. 
Cas. 333.— CAN. 


PART XIV. SECT 7, SUB-SECT. It.— 
E. 

q i. jdfter Jurytnan coiled — liy 

person on panel J — I/ela .• a miscariiagi 
of Justice — H. V. MoNamaka, [1926] 
4 J). L It. 880; 40 (Jan (’rim. Cos. 
230 : 59 O. L. R. 342.— CAN. 

sj. DiHgualificahon of juror.]— Jfcld : 
such disqualiticotion did nof cause a 
miscarnogo of justice.— R. v. Boak, 
[1925] 3 J). L. It. 887 ; [1925] S. C. It. 
525 ; 44 Can. (Jriin. Cos. 218 ; revsg., 
[ 1925] 2 Ii. L. It. 80.1 ; [102..] 2 W. W. 
It. 40; 43 Can. (Mrii. Cos. 402; 35 
11. C. K. 2.50.~CAN. 


PART XIV. SECT. 8, SUB-SECT. 1.— A. 

sk. .Jurisdiction of court.] — It. v. 
Fox, It. V. Hansomi. (1925), 41 Car. 
Crim. Cas. 262.— CAN. 


hi. .] — No definite principle can 

be laid down upon which a ct. of appeal 
should proceed in dealing with appeals 
for tho reduction of sentences on the 
ground of excessive sdvority ; oil t he 
oircumstauces should bo carefully taken 
into account in each instance Sc full 
oonslderation given to matters of 
mitigation. — R. v. Finlay, [1924] 4 
D. L. R. 829 ; 3 W. W. R. 427.- CAN. 


h ii. .1 — A sentence should be 

interfered with by a ot. of appeal only 
where the trial Judge proooc'ded on 
some wrong p’dnclpie or gave too great 
weight to particular olrcumstancos ; 
the fact that individual members of 
the ct. would have Imposed a different 
sentence is not sufficient.- -R. v. 
Oali:.aqhicb, [1924] 4 D. L. R. 1059 ; 
3 W. W. R. 357.— CAN. 

h ill. .] — ^In considering tiio 

adequacy of a sentence, the ct. should 
be fiTuided by the same considerations 
whether the appeal be taken foi the 
reduction oi Increase of the sentencp. — 
R. V. Hicks, [1925] 2 D. L. R. luoo ; 
[1925] 1 W. W. R. 1155; 41 Oan. 
Oiin. Cas. 13; 19 Bosk. L. R. 359.— 
CAN. 


b iv. .] — DusTOon v. R. (1927), 

Q. R. 42 K. B. 520.— CAN 
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h V. .1 — Whore prisoner was pon- 

vlcted of rape Sc HenlenciHl to death ; 
Heid : ciroumstanpos, such us low 
mentality & baneful environment, 
w'hlph xvere nut brnugtit to tho attention 
of tbe judge, were HUtUctc>nt to warrant 
a reduction of tho penally to twenty 
years' IrnprlHonmont & twontv lashes. 
— R. V. McCatiikun, 11927) 2 i). h. It. 
ni2; 18 Can. Crim. Cas. 51; 00 
O. L. U. 334. CAN. 

k i. — ' cfbortion.] - An a)>piul by 
an abortion-monger against a stmUmoe 
of four years' Imprisonnicnt imposed 
on bor on a oouvicUou for abortion, 
dismissed. — U. v. l'i.rcu, [I925| 4 
1). L. II. 671 ; (19251 3 W. W. Jt. 434 ; 
35 Man. L. R. 299 - CAN. 

k II. - - - .]— Deft, was Pon\1ctod of 
breaking & entoring with Intout to 
commit an indict aliio offence. On 
appeal, there was sutTlciont ovldenoo t<i 
suppoid ttie ('on Viet ion. Sc the trial 
judge having hud tho advantage of 
seeing ]>rlsouer Sc hearing his evidence, 
& no snnic'ient reason liaviug been 
shown for reducing the sonteuco : — 
Held : the conviction be affirmed Sc 
deft.’s apiieal dismlsHcd. — it. v. John- 
feov (1927), 59 N. B. R. 385.— CAN. 

■1. Vonaiiou oj mnUnn .thMstonn 
gimn to point. \- Wbcic an accused, 
(ouvhtcd on liis own ciintcssiori, 1 i<m 
given assistant c to the polite l»\ 
deoounting Sc giving tunitim ugamst 
a gulitj icteivoi, altliiiugli tla'ic is no 
( vidcnco of xt'stitullon to i<t>M)lan<c 
on I h( part of 1 lio ju Jsonci , 1 lie st /it« nt i 
mav be rt'ducid It r J*\i i , [''i'Jbl 
.s. A. S. It. 16.- AUS. 

PART XIV. SECT. 8, SUB-SECT. 1.— B. 

6170 1. Wheth'’r fridi sfuftnee tan be 
huhstituUd — I’Ua of quillu.]- (Hi au 
appt al against soitt'Oi e in a case 
wherein aorused pleaded guilty the 
(Jt. of Appeal Is in os good a position 
as the trial judge to determine the 
senteiieo which should be Imposed. — 

K. V. ViM'-GRvi'MKy (olios Vine), [19281 
3 O. h. Jt. 201 ; [1928] 1 W. W. Jt 
5J2 ; 49 Can. Crim. Cas. 298 , .57 Man. 

L. R. 327.— CAN. 

6170 U. .]— R. w. A I loMUtJ 

(B. C.), [19281 3 W. W. It. 187. CAN. 
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6177a. .] — ^Reduction of term of sen- 

tence m order to carry out intention of the 
trial judge. — v. Fielder (1926), 136 L. T. 
64 ; 90 J. P. 96 ; 28 Cox, C. C. 186 ; 19 Cr. 
App. Rep. 87, C. C. A. 

6178a. Certificate of insanity after con- 

viction.] — H. v. Kknnkally (1930), 22 Cr. 
App. Rop. .62, C. (\ A. 

6178b. - -- Adjournment of appeal- Accidental 
delay.] - Whon an a])i)ual has been adjourned 
ilu'ougli no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 

J{. 1?. JilLDIOBUAND & fllLDKBRAND (1930), 

22 Cl*. App. Rep. 79, C. C\ A. 

6183a. .] — The ct. will amend an in- 

correct record, though it may not vary the 
sentence. — R. v. Siiarman (1025), 19 Cr. 
App. Rep. 43, C. C. A. 

6186a. .]— R. V. Pilley (1926), 10 Cr. 

App. Rep. 101, C. C. A. 

6187a. Sentence illegal.] -Sentence reduced 

in view of its illegality. — R. v. Jackson 
(1920), 19 Cr. App. Rep. 1.69, C. C. A. 

6187b. .]— R. V. Irving (1927), 20 Cr. 

App. Rep. 131, C. C. A. 

6187c. .]— R. V. Millicuamp (1929), 21 

Cr.’App. Rep. 106, C. O. A. 

.] — R. V. Dale (otherwise 

Mandbiis) (1929), 21 Cr. App. Rep. 114, 
C. C. A. 

6190a. .] — R. V. Clue (1928), 21 Cr. App. Rep. 

68, C. C. A. 

6203a. Previous conviction — Court reluctant to hear 
evidence of in justiflcaton of sentence — No 


previous conviction proved at trial.] — R. v. 
Gans (1028), 21 Or. App. Rep. 1, C. C. A. 
6203b. Youth & provocation.) — R. r. IjInes (1929), 
21 Cr. App. Rep. 175, C, C. A. 

6209a. Offer of employment — By old employer.] — 
Sentence reduced. — R. e. Jackson (1927), 20 
Cr. App. Rep. 130, C. C. A. 

6209b. S. P. R. V. Usher (1927), 20 Cr. App. Rep. 
130, C. C. A. 

6209c. Inaccurate statements as to previous 
record.] — The ct. will revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about prisoner’s record 
may have influenced tliat sentence. — R. v. 
Boltolph (1928), 21 Cr. App. Rep. 37, 
C. C. A. 

6209d. Several charges for sme offence.] — R. v. 

Kenny (1929), 21 Cr. App. Rep. 78, C. C. A. 

6215a. .]— R. V. Reads (1927), 20 Cr. 

App. Rep. 60, C. O. A. 

6215b. .] — R. V. Martin (1928), 20 Cr. 

App. Rep. 187, O. C. A. 

6219a. ^--.] — R. V. IjLoyd (1927), 20 Cr. 

App. Rep. 139, O. O. A. 

6228a. Attempted larceny To attempt to obtain 
by false pretences.) On an indictnii'nt for 
attempt(‘d larceny tin* ci. has no power U> 
bubstitiite a eonviction for an atl(*mpt to 
obtain by false pretences. — R. n. (iALLAtiUKU 
(OTHEUW'JSK llBMlNUW AY) (1929), 21 Cl*. Ai)p. 
Rej). 172, (’. (’. \. 

6230a. Housebreaking — ^To receiving stolen pro- 
perty.] — (1) Evidence improperly admitted 
at the tidal may be a ground for quashing a 
conviction. 


6172 i. Variation of aentnu^t — 
Jncrcaac of sentence.] — The Ct. of 
Appctil is justilU'd in lucrcabincr a 
bcntcuco, if it clearly doerriH it jubtico 
<o do BO.- n. V. C3ab<<o (1927), Q. R. 43 
K. B. 116 ; 8 C. B. 11. 291.— CAN. 

n i. .] — Whoro an illegal 

puuislimont has been imposed, os 
imprisonment with bard labour whewj 
bard labour is not authorised for thu 
ofConce in quostiou, the ct. will not 
cxorciso its powers nnd<T Criminal 
Code, B. 1124, by striking out ibo uii- 
autborisod portion of the penalty in 
order to uphold tho couviction after 
the illegtil punishment has boon suffon'd 
in whole or in part. — It. . v. Low 
[1924] 3 1). L. K. 660 ; 2 
\V. VV. R. 095 ; 33 B. C. R. 522.— CAN. 

n ii. Recommendation tu mercy — 

Effect of misutider stood by trial Judye .] — 
R. t*. WiirrrAKKn (1928), 28 ,s. R. N. 
a. W. 411 ; 4.'i N. S. W. W. N. 172 ; 
[1928] Argus L. 11. 303.— AUS. 

n iii. Petition for lemencv — Ini- 

properly received.] — R. v. LiM CliM, 
119281 1 U. L. R. 1038 ; 49 Can. Grim. 
Cas. 255 ; 39 B. C. R. 457.— CAN. 

n iv. .]-R. r. Casco, [1928] 2 

I). L. R. 751 ; 19 Can. Crlm. Cas. 190 ; 
g. R. 43 K. B. 110 .- CAN. 

n V. Imvnsonmcnt substituted 

for fine-— Fine inadextuate. r. 
STfl-)ORiK & ZOWATSRI (Sask.), [1920] 
3 W. W. R. 468.— CAN. 

n vi. after sentence partly 

served,] — R. v. Noutiiup (N. 8.) (1926), 
40 Can. Crim. Cas. 74.— CAN. 

n vii. Imposed by 7nistakc.] — 

R. V. Halk (1920), 49 Can. Crlm. Cos. 
253.— CAN. 

n viii. I'oiith of jn’isi^ner — 

Previous qoitd vhururUr.\ -R. c, Bi unh 

(8ask.), [1M‘J9J 3 N\. W. R. 075. 

CAN. 

sp. Ihsmtion of Court of 

Criminal The Ct, of Criminal 

Appeal, in the exercise of the powers 


vested in It by Criminal Appeal Act, 
1912, s. 0 (3), has an unfotterod ]udiclul 
discretion to review sentences imposed 
upon convicted persons without tho 
necessity of considering whether in 
imposing any sentouco under review, 
tho trial judge proceeded upon any 
wrong principle, or upon any mis- 
apprehension of the facts. — R. v. 
Gospku (1928), 28 S. R. N. S. W. 
508 ; 45 N. S. W. W. N. 165.— AUS. 

sq. Conviction for perjury.] — 

R. V. y.izu Natanhok (No. 2) (Husk.). 
[1927] 2 W. W. R. 151 ; 49 Can. Crim. 
Cas. 89.— CAN. 

PART XIV. SECT. 8, SUB-SECT. 1.- C. 

6202 i. Prisoner's slate of health .] — 
While a convict’s physical state may 
be t.akou into consideration in passing 
sontonce, yet changes lu his health 
thereafter more properly afford gi-oimd 
for an application for the cloiuoncy of 
the Crown than for an appeal against 
the sontonce. — K. v. Zlmmeiiman, 
[1926] 2 W. W. R. 882 ; 46 Can. Crlm. 
Cas. 78 : 37 B. O. R. 277.— CAN. 


PART XIV. SECT. 9. 

6222 i. Carnal knowledge— To in- 
decent assault.] — U. r. Giruxk (1923), 
34 B. C. li. 554.— CAN. 

6226 i. Obtaining by false pretences — 
To attennpUno to obtain.] — Where a 
party has been oonvioted of obtainiug 
goods by false prefonoes, 6c on tho 
indictment the jury could have found 
him guilty of some other offence, e.g. 
attempting to obtain, & it cloarly 
appears by the jury’s finding that they 
must have been satisfied of loots which 
proved him guilty of attempting: — 
Held : a ot. of appeal, instead of allow- 
ing or dismissing tho appeal, may sub- 
stitute a verdloiof guilty of attempting 
to obtain. — It. v. McManuh, [1924] 3 
D. L. R. 297 ; 42 Can. Crim. Cos. 248 ; 
61 N. B. 11. 255.— CAN. 

sa. Brealcing <£: entering dwelling- 
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house by day— To stealing in duelltng- 
house.l — It. r>. Ham Chin, [19*20] 2 
1). L. It. 287 ; 45 Can. (3rim. Cas. 291 ; 
30 B. C. It. 397.— CAN. 

sb. Smuggling — Not to attempting to 
smiiygh — Lalier offence only triable 
summarily.] — R. o. Jobrh (N. S.), 
[1926] 3 D. L. R. 059 ; 40 Can. Crim. 
Cas. 8.— CAN. 

sc. Wounding with intent to do bodily 
harm — To common assault.]— 11. r. 
Lkk Foov, 11928] 1 W. W. R. 747 ; 

49 Can. Crim. Cas. 233 ; 39 B. C. R. 
298.— CAN. 

PART XIV. SECT. 10. 

aa i. — Fresh evidcncf avail- 

able not given at trial.] — R. o. MoDonai.d 
(N. H.) (1927), 49 Can. Crim. Cas. 35.— 

CAN. 

aa ii. Raising doubt 

as to correctness of verdict .] — R. v. 
Hahkins (Ont.), [19*29] 1 D. L. R. 282 ; 

50 Cun. Crim. Cas. 412. — CAN. 

sf. Misleading statements in 

summing up. ] — Held : us there was a 
prububiiity that some statements in 
tho summing up had misled tho jury, 
a miscamage of Ju.stic*o had occurred; 
Ac a new trial was ordered. — R. r. 
WiLUAMS, R, V. McLauuhun, [1928] 
St. R. (id. 133 ; 22 Q. J. P. 53.— AUS. 

Bg. Failure to charge jury aa to 

need for corroboration.] — R. v. Goou- 
FELLOW (N. B.), [1928] 2 1). L. It. 598 ; 
49 Can. Crlm. Cas. 208. — CAN. 

sh. Admission of depositions .] — 

A now trial may be directed under 
Criminal Code, s. 1014 (3) (5), on tho 
gi*ouud that it was not proved that 
certam of tho conditions precedent 
prescribed by s. 999 for the admission 
of dcpositlouH had boon fulfilled, & one, 
at least, u£ tho depositions might havo 
tm’ued tho sculo of tho jm*y*8 verdict 
against the accused. — R. v. Morelle, 
11928] 1 W. W. It. 08 ; 49 Can. Crlm. 
<308. 15 ; 39 B. C. It. 140.— CAN, 
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(2) On an indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as ap^lt. was not, in fact, called 
upon to explain his possession. — K. v, 
Biciiards (1924), 18 Or. App. Rep. 144, 
C. 0. A. 

6234a. Exclusion of women from Jury.] 

— The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a vetiire de novo. — 11. v. Vaquieb (1924), 
18 Or. App. Bep. 112, C. 0. A. 

6234b. Denial of right of challenge.] — 

If deft, is Wrongfully denied his right to 
challenge, the ct. will award a venire de novo. 
— R. V. Williams (1925), 10 Cr. App. Bep. 
07, C. C. A. 

6237a. .] — R. v. Lloyd, No. 2507a, ante. 

6249a. Procedure.] — B. v. Kniohton 

(1927), 20 Cr. App. Rep. 45. C. 0. A. 

6249b. — - — ' Fresh evidence.]- K. v. Kuat- 

bON (1930), 22 Cr. Apj). Bep. 20, C. C. A. 

6262. Add. Annotation: — Mentd. B. v. Noble 
(1928), 20 Cr. App. Rep. 101. 

6263. Add. Annotation : — Refd. R. v. Harris, 
[1027] 2 K. B. 687. 

6271. Before this case insert “ See^ aUOy Cjbown 
Practice, No. 707a.” 

Add. Annotatiom: — Folld. B. v. Maidstone I 
Prison, Ex p. Maguire (1925), 133 L. 7’. ' 
710. Refd. lie (Carroll (1030), 17 T. L. B. 20. 

6273. Add. Att notni ion :~Fom. /»V C’aiTolI (1030), 
47 T. L. B. 20. 

6277. Add. Annotation : — Mentd. B. o. Cory, [1027J 
1 K. B. 810. 

6284. Add. Annotation R. v. Maidstone 

Prison, Ex p. Maguire (1025). 133 L. T. 710. 

6293a. Order to repair highway — Highway Act, 
1862 (c. 61), s. 18.] — Held: not a judgment 


in a ” criminal cause or matter.” — L ough- 
borough Highway Board v. Curzon (1886), 
17 Q. B. D. 844 ; 65 L. J. M. C. 122 ; 65 
L. T. 60 ; 60 J. P. 788 ; 34 W. B. 621 | 
2 T. L. R. 678, C. A. 

Antwtalions .—Refd. H. r. Poole Cornu. (I«87), 1!) Q. li. 1> . 
602 ; Payne v. Wright (1802). 01 L. J. AI. 114. 

6206. Add. Annotations : — Mentd. Russell v. Russell 
(1924), 93 L. J. P. 97 ; He A. B.’s Petn. 
(1927), 97 T.. J. P. 104; Greenway v. A.-G. 
(1927), 44 T. L. U. 121. 

6298a. Invalidity of bye-law.] — Applt. was 

charged with frequent iiig a street for the 
purpose of betting contrary to a bye-law of 
a borough, but ilio cliargt? was <iisniissed on 
the ground that the bye-law was ultra vires 
tVt unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid Ilt'ld : 
this being a ” criminal cause or matter,” 
there was no appeal except for error of law 
apparent on the record, A, oven if t-ho 
bye-law were, on the face of it, invalid, that 
would not be an error of law apparent 
on the record. -Burnett r. Berry (1806), 
60 J. P. 5.50 ; 12 T. Ji. U. 401 ; 40 Sol. Jo, 
564, C. A. 

.. - . Apid. r. Rollon .1.1. . IH»211 W. N. 

Ml). Refd. (JoUwin r. Wulkor (IsiHi), 12 T. L. If. 307 ; 
Toalo a. Hauls (l.sJ)(i}, (!0 ,1. 1*. 7M: Jonrs r. Wu1(<“Ph, 
(IKSH), 78 li. T. 1«7 ; KllHon u. Ashe, |I8'.»1)| I y. 11. 425 ; 
Wlilto tf. Morley, 118!>S»| 2 O. R. 31 ; 'riioaiaH ?’. .siillorw, 
riSOU] 1 ('ll. 10; Mitton IlMihour ItnitioM'inent Co. r. 
Poster (iy2()), 12.$ L. T. 51'J ; E\»rl(m v. Wullvt-r (iy27), 
137 L T. .oyi. 

6298b. ** Error of law apparent on record.'*] — 

Burnett r. Berry, No. 620Sa, ante. 

6298c. ,]— The elTeet of Jiid. Act, 1873 (e. 66), 

47, A Criminal Appeal Act, 1007 (e. 23; 

8. 20, is that there is no right of appeal to the 
(’t. of Appeal in a eriniinal cause or matter, 
even where the cuTor is apparent on the r(‘eord. 

- -MeVrmre v. Jioi/roN J.I., [1024] W. N. 
149, C. A. 

After this case add ilio following n(‘W 
section : • 

Sr-.(T. J 5.— APPEALS. 

To House of Lords.]- -*St'c Part XV. 


Part XV. — Appeal to House of Lords and Judicial 
Committee of the Privy Council. 

6301. Add. Annotations: — As to (1) Apld. R. Lucas A Bottom (1027), 20 Cr. App. Rep. 47. 

Berg, Britt, Carr6 Lummies (1027), 20 Generally ^ Refd. Statham v. Statiiam, [1020] 

Cr. App. Rep. 38. Distd. B. v. Chosshire, P. 131, 


Part XVI. — Costs, Compensation, Rewards and Restitution. 

6408. Add. Annotation .—Refd. II. v. Ely JJ., 6446a. Appeal from order To Court of 

Ex p. Mann (1028), 03 J. P. 45. Criminal Appeal.] ~U. v. .IfiM.s, No. .5554a, 


PART XIV. SECT. 15. 

si. To Supreme C(ruit- (Jondilion 
vrtvcdenl — Ceriificaie — By what mnrt 
oranied .] — The ct. to grant a certificate 
that a decision of the Ct. of Criminal 
Appeal Involves a point of law of 
exceptional public importance, & that 
it is desirable In the public Interest 
that an appeal .should be taken, is 
the Ct. of Criminal Appeal, & not the 


J.S. 


Supremo Ct. — A.-G. v MtuiWAY (No. 2), 
[1026] I. 11. 300.— IR. 

PART XVI. SECT. 1, SUB-SECT. 3. 

6441 i. Costti of defendant on acqndtrd 
— Libel .] — In Criminal (kide, s. Iu4r», 
the word “ information ” moans 
“ criminal information,” & a dl'-missal 
by the magistrate of a charge laid in 
the usual way by information & com- 
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plumt Js not ;i ‘‘ jiidjjirn iit for deft.”— 
Rb(/.K(> V. t'lioiJoiAU M$. C.), 119261 
1 1) Jj. It. 1024 ; [1020] 1 W. W. It. 
370 : 45 Cun. Ciim. Cas. 210.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 3.— A. 

sm. Oj/tnfc tried on rnmnutry 

.Softs. 795, 817. tfc lO.'iO of 
the Criminal Code dealing with tlm 
restitution of stolen property do not 

37 



Ohm 64Mft>-78M. Evousa and Empibe Dioebt Supplement, 


6496a. S, P. B. v* D’Bykoourt (1888), 21 Q. B. D. 
109 ; 67 L. J. M. O. 64 ; 62 J. P. 828 ; 37 
W. B. 69 ; 4 T. L. B. 466, D. 0. 


AnnotaUons BiU. Inkpln v. Roll (1922). 126 L. T. 517 : 
Conn V. Tumbnll (1926), 89 J. P. Jo. 306. 


6596. Add, AnnotaUons: — Raid. Lake v. Simmons, 
[1926] 2 K. B. 61. Mentd. Nanka-Bruce v. 
Commonwealth Trust (1926), 94 L* J. P. 0. 
169; Qreer v. Downs Suppy Co.^ 11927] 2 
K, B. 28. 


Part XVII. — Offences against the Sovereign. 


6610. Add. ArmotaUons : — Mentd. B. v. Harris, 
[1927] 2 K. B. 687; B. v. Noble (1928), 20 
Or. App. Bep. 191. 

6722. For “ (1628) read “ (1641).” 

6728. For “ (1628) ” read ** (1639).** 


6726* For “ (1628) *’ read “ (1443).’* 
6727. For “ (1628) *’ read “ (1494).*’ 

6782. For (1628) ** read “ (1468) ” 

6783. For “ (1628) ** read “ (1462).*’ 


Part XVIII. — Offences against Public Tranquillity. 


[19271^2 K. B. 687; B. v. Noble (1928), 20 Or. 
App. Bep. 191. 

6953. Add, Annotation : — ^Mentd. "Lowe v. Bentley 
(1928), 44 T. L. B. 388. 


6887. Add. J nnotalion : — Refd. Motor Union 
Insce. V, Boggan (1923), 130 L. T. 688. 

6890. Add, Annotation : — Refd. Jarvis v, Surrey 
County Council, [1926] 1 K. B. 664. 

6981. Add. Annotation : — Refd. Glamorgan County 
Council V. Glasbrook, [1924] 1 K. B 879. 

6946. Add. Annotations : — Mentd. B. v, Harris, 


7026. Add. Annotation : — ^Refd. Anchor Trust Co. 
V. Bell, [1926] Oh. 806. 

7033a. .]— Anon. (1701), 12 Mod. Bep. 496 ; 

88 E. R. 1472. 


Part XIX. — Offences In respect of Public Offices. 

7175. Add. Annotation: — ^Mentd. Papadopoulos v. Papadopoulos (1929), 46 T. L. R. 44. 

Part XX. — Offences relating to Administration of Justice. 

7276. Add. Annotation : — Refd. Conn v. Turnbull (1926), 89 J. P. Jo. 300. 


apply to an oUenco tried on summary i 
conviction under Part XV. ol the Code 
— 11 ex rel Arnold v WKsruiLAM) 
(Alta.), [1929] 3 W. W. 11. 408 ; 62 
Can. CMm. Cas. 127.--CAN. 

PART XVII. SECT. 1, SUB-SECT. 1. 

6615 i. Breach of allegiance to the 
Croum — Statua of State poaaeaaing 
internal aovereigntj/.] — The crime oi 
hlEh treason eon be oonimittod against 
a State which possesses internal 
Bovoroisnty. evon tnotigh its external 
powers may be limited in certain 
respeots. The Govt, of the Union of 
South Africa, as mandatory of South- 
West Africa, possossos sultlcient internal 
sovereignty to warrant a ohargo of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile Intent against the 
Govt, of that territory. — R. v. Cnius- 
TIAN, [1924] App. D. 101.— S. AF. 

PART XVII. SECT. 1, SUB-SECT. 4. 

• 1. .] — ^Tho oitme of treason is 

constituted by the iierpetration of 
armed attacks upon the State or Govt, 
with hostile intent. The existence or 
otherwise of snob hostile intent is to 
be gathered from all the oliouxustanoes 
of the case. Where aooased committed 
acts of hostility towards the State by 
taking up anna with the express inten- 
tion of oooroing the Govt. & onforolng 
the will of himself & those aeting wdw 
him upon the Govt. '.—'Held : accused 
bad been properly oonvlot^ of treason. 
— Ebasmus, [19231 App. D. 73.— 


PART XVIII. SECT. 2, SUB-SECT. 8. 

—A. 

6750 ill. .]— Advocating 

expressly any form of rebellion is nou 
a neoessary clement in an offence under 
Indian I'enal Code, s. 124 It is 
quite possible by the abuse of Govt, 
officials to moke an endeavour to bring 
into hatred or contempt the Govt, 
established by law in British India. — 
Emperor v. Satya Ranjan Baeshi 
(1929), I. L. R. 60 Calo. 1085.— IND. 

PART XVIII. SECT. 7. 

6821 ii. Meaning of** prize- 
fight ”1 -11 V. Peuckt (1913), 24 

W. L R. 804 , 4 W. W. R. 1056 . 11 
D h. li. 701 , 6 Alta. L. R. 103.— 
CAN. 

6821 III. Bestaurant.}—^ 

restaurant is not a pnblio place within 
Criminal Code. s. 238 (/), since the 
public baa no rights, as snob, to 
resort there ; therefore, the causing 
of a disturbanoe thm'eln by one of the 
methods referred to in s. 238 ( / ), does 
not render the disturber subject to 
oonvlotlon thereunder. — R. v. Benson, 
“31 8 W, W, R. 605 ; 60 Can. Orim. 
426.— CAN. 

PART XVin. SECT. 8, SUB-SECT. 1. 

■n. Meeting to maintain ngM bond 
fide believed to be possessed.) — ^Whore 
live or more persons assemble for 
maintaining by force, or show of force, 
a right whldb they band fide believe 
they possess, fc not for eoforcing by 
snob force, cr show of force, a tight or 
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[19281 S 
Cas. 42( 


supposed right of theirs, they do not 
constitute an unlawful assembly punish- 
able under India I’onal Code, s. 143. — 
Be Veebabadra Pillai (1927), 1. L. R. 
51 Mad. 91.— IND. 

PART XVIII. SECT. 9, SUB-SECT. 7. 

st. Whether muntcy^ corporation 
liable,] — Globe & Rutgers P’ibb 
Inburanoe Co. v. Glaoe Bay Corpn. 
(N. S.), [1927] 1 D. L. R. 80.— CAN. 

PART XX. SECT. 2, SUB-SECT. 1. 

7286 i. Nature of the offence.] — 
Perjury is in Itself a contempt of ot. — 
K. V. Zizu Natanson, [1927] 3 D. L. R. 
768 ; [1927] 2 W. W. R. 165; 48 
Can. Crlm. CSas. 227 ; 21 Sask. L. R. 
532.— CAN. 

PART XX. SECT. 2. SUB-SECT. 5.— A. 

r 1. Absence of examiner — 

FaUure to file affidavit.] — ^An exanuna- 
tlon for discovery In a oounty ct. 
action not conducted in the piesonoe of 
the deputy clerk Is not an examination 
taken pursuant to County Cte. Act. 
R. S. M., 1913 (c. 44), & perjury does 
not lie against the peraon examined, 
even though the solrs. agreed that the 
clerk need not remain during the 
examination • 

The fact that no affidavit was filed 
prior to snob oxamlnaUon is not a bar 
to a prosecution for perjury, where 
aooasad voluntarily ogrm to submit to 
Sc attended the ezamiaation 3c was 
sworn & exammed. — R. «. Allen. 
[1926] 1 D. L. R. 57 ; [1925] 1 W. W. R. 
718 ; 43 Can. Crim. Oaa. 118. — CAN. 




Vd* XV. — Ciiminal Law. Cases 7416 — 7686a. 


7416. Add, Amwiedion : — Reid. Ooim i>. Turnbull 
(1926), 89 J. P. Jo. 300. 

7484. Add, Anna^ion: — Aa to (2) Consd. It. v. 
Southern (1^29), 142 L. T. 383. 


7564a. On constables to execute warrant.] — 

CoLfiOfAN’S Casb (1619), 2 lioU. Eep. 78 ; 
81 B. R. 671. 

Annotation: — ^Beld. Miller v. Knox (1838). 4 Uinsr, N. C. 


Part XXI. — Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 
Process. 


7625. Add, Annotation : — Mentd. Hardio & Lane 
V. Chilton, [1928] 2 K. B. 306. 

7631. Add, Annotation : — ^Mentd. Foster v. Driscoll, 
Lindsay v, Attfield, Lindsay v. Driscoll, 
[1929] 1 K, B. 470. 

7641. Add, Annotation : — Consd. Hardie & Lane 
V, Chilton, [1928] 2 K, B, 806. 

7657a. .] — Smith v. Stevens (1029), 4,5 

T. L. R. 429. 

7688. Add. Annotation : — Reid. Qlamorgan County 
Council V. Glasbrook, [1924] 1 K. B. 879. 


7685a. Assaulting warder on duty.] - A ('oinul 
who assaults a warder on duty is iiabie to be 
sentenced by a ct. of suninuuy jiuisdit lion 
to six months’ hard labour, that being llie 
punishment provided by Prevention of 
Crimes Act, 1871 (c. 112), s. 12, for assaulting 
a constable when in the execution of liis duty. 
- -roiNTiNG V. Wilson, [1927] 1 K. B. 382; 
90 1.. J. K. B. 309 ; 130 L. T. 307 ; 91 .7. P. 5 ; 
43 T. L. H. 44 ; 70 Sol. Jo. 1091 ; 28 Cox. 
C. C. 291, D. C. 


r 11. S. r. R. V. Koijhl (SuHk.). 
(1926). 46 Oan. Grim. Cas. 279 : [1926] 
3 W. W. R. 478.-~CAN. 

PART XX. SECT. 2, SUB-SECT. 7. 

■ i, .] — R. V. Feurisu 6c 

He VasSE (1926), 68 N, S. R. 370.— 

OAN. 

PART XX. SECT. 2, SUB-SECT. 8. A. 

a 1. fVitness protected by hri- 

dence Act, 19J2 (c. 27).] — Eviderut' 
given at a trial at wbiub tiiu wittiewb is 
granted the protection of Canada 
Evldenoe Act, 1912, is not receivable 
againut liim on a prouemitiou for per* 
Jury on other occasions, e.g., on an 
Inquest Sc preliminary hearing — It v. 
Krusohkovbki. (192.<] 2 U. L. R. 107 ; 
[1925] 1 W. W. U. 428 ; 43 Can. Cum. 
Gas. 299.— CAN. 

a ii. .] — Accused was convicted 

of perjury In testifying in a civil action 
brought by tlio Crown against his 
brother for evading the payment of tho 
proper duty on goods Introduced Into 
Canada by accused. Tho perjury was 
charged in respect of tho statement by 
accused that he had intended such 
goods for the members of his family : — 
Held ; the testimony of oustoons 
ofBdials as to stateiueats made by 
aeoused's brother to the customs 
appraiser on the strength of which the 
goods had been cleared, should not have 
been admitted. — R. v. Natanson 
(N o. 2) (Sask.). [1927] 4 D. L. R. 1035; 
[1927] 3 W. W. R. 550 ; 49 Can. Grim. 
Gas. 80.— CAN. t 

sy. Circumstantial evidence.] — A con- 
viction for perjury may be founded on 
ciromnstantuil crldcnce alone. — R. v. 
Natanbon, [1927] 3 D. L. R. 308; 
[19271 2 W. W. R. 127 ; 48 Can. Crlm. 
Ou. 158 ; 21 Sask. L. R. 505.— CAN. 

PART XX. SECT. 2, SUB-SECT. 8.— B. 

•a. Writ of summons.) — B€td : the 
evidenoe that the prooeedlng was a 
juiUcial prooeedlng was sufficient, 
altbonadk the writ of summons therein 
had not been produced. — R. v. Quit- 
PITTA. 11927) I W. W. R. 273 ; 47 
Can. Crim. Cas. 103 ; 38 B. C. R. 66.— 
CAN. 

sb. Certified copy of record — Prior 
noHes not neoes s ar y where admission 
^ accused that impeached etatememts 


were mode in Judical prorenltngs .] — 
R. V. KOBOLD, [1927] 3 W. VV. R. 291 ; 
49 Con. Grim. Cas. 290 ; 37 Man. L. R. 
37. -CAN. 

PART XX. SECT. 2, SUB-SECT. 8.-C. 

f J. Copy of ajffkiavit.] -Wheio 

(left, was dun god with making u falnc 
ultldavit in the IJuUmI blales of 
America: Hitd: a copy of the falNo 
allldavit tluly authenticated by a 
witiK'Sh callea Ik/oio tho judg<( wuh 
rightly adiiutbd. Tmti i» biAii.H c. 
HNVDRfl. [I92.')J 1 IJ. L. It. 200 ; 43 
Can. Grim, Gas. 692 , N. S. R. 421. 
-CAN. 


PART XX. SECT. 2, SUB-SECT. 11. 

sd. Endenre—O/ falitiy of state- 
ment — Corrohatum unturtSHary.] -R. t». 
McHkth, [1926] 2 D. L. It. SOI : [1920] 
1 W. W. H. U.'ll ; 4.') G.»n Gilm. Gas. 
357 ; 22 Alta. L. It. 222.— OAN, 


PART XX. SECT. 2, SUB-SECT. 12.- B. 

a i. To obtain permit to purthate 

liquor.] — S<*ct. 176 of ( ilmmal Code 
(iocs not apply to a statement wiiieh 
18 neither under oath nor a wtatulory 
declaration made ** knowing It to have 
tho same force Sc edeot au if made 
onder oath.” — R. v. Wiinre (B. C.), 
[19291 3 W, W. R. 729.— CAN. 


PART XX. SECT. 2. SUB-SECT. 12.— 0. 

m i. AJfidavU required by foreign 

law .] — Where deft, was charged witb 
making in America a false affidavit, 
which affidavit was required by Ameri- 
can law ; — Meld : notwithstanding 
the affidavit had not been made in a 
Judioial niooeeding. the crime charged 
constituted perjury under the law of 
Canada. — Ubitbp States v. Snydkk, 
[1925] 1 D. L. K. 200 ; 43 Can. Grim. 
Cas. 92 ; 67 N. S. R. 421.- CAN. 


PART XX. SECT 4. 

7496 i. Persuading witness To in- 
duce complainani to withdraw < barge .] — 
The essence of tho crime of attt mpting 
to defeat the course of justice < ousisU 
in the wilful intent to obstruct the due 
administration of justice, coupled with 
au act calcolated to further & dune in 
furtherance of that intent, if those 
elements are present it does not matter 
that what was done was done under a 
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miHiaken bidlof tliat it would Jtuvo 
tho olloft hitondod. Au attempt to 
induce, by threats or oilier corrupt 
moauK, a wttnoHs to priwall uiion com- 
plainant to withdraw a rTuniual com- 
plaint amounts to an attempt to defi'ut 
the eoiirso of Justieu. notwlthstaiiiliug 
that tho attumiit was riiudu liefoiu a 
urhiilnal chaigo liad b('(*ri preferred by 
the piosoeiiting nutboitly.— ii a niNUii 
V. U. (1929), 50 N. Ii. a. 105.- S. AP. 


PART XX. SECT. 12. 

b I. . I — Whore a dofealcd 

litlgaut wrote, subsequuut to tho 
judgment, insulting letters to the 
Hpeeiai maglsiiate presldiug, there 
being no litigation pending: — IhUl: 
neither an instant order for imprison- 
ment nor a rule for tho Ismie of a writ 
of attachment should be made, tlicro 
being no reason why tho ordinary 
remedy of liiforniution for erlrninul 
llbol should not bo adopted. — hr p. 
Hamikuhon (192SJ, y. A. y. R. 41«. — 
AUB. 

PART XXI. SECT. 4. 

I 1 . .1 -A Hcaiuh wariant 

IsHuod under Liquor Aot, 1022, s. 90, 
does not autboiihu tho constable, who 
suspects that a perbon Ih louvlng tho 
premlHCB with liquor, when no liciuur 
has boon found on the premises, to 
follow him & forcibly bring him back 
to tho premises wiiere the search Is 
being made. Jf in doing so ho is 
assaulted by such perbon, the latter 
cannot be (oiivictccf of ashaulting the 
constable while acting in the dlhcbaige 
of his duty under tho seaich warrant. 
— R. V. Diamond, [1924] 1 I). L. It. 
1033; IW. W. K. 444; 12 Gan. Grim. 
Cas. 90 ; 20 Alia. L. It. 60 -CAN. 

7666 V. Keeping rnnsluble at 

arm's length — Whether flight to nvoul 
arred.] — 'i’tie fact that a pomori 
violently assaulted by a po/ho ufllcer 
who is attempting to arrrst him, tries 
to evade a repetition of tho assault by 
keeping at arms’ length from theoiliocr, 
does not constitute a tjking to ” flight 
to avoid arrobt ” within Grimlnal Code, 
H. 41. — VioNimi V. Bond 8c G. P. Ky. 
Go., [1928] 1 W. W. U. 440; 60 Can. 
Grim. Cas. 273 ; 37 Mon. Tj. R. 435. 
CAN. 

7676 vi. Failing to ^l<>p 

rehtfle uhen ordered, to do so.l— It. > 
(Jaij:.ant (P. K. I.), [19291 1 I>. i. L 
071 ; 51 Can. Grim. Cas. 209.- CAN. 



Cases 7785—8026. English and Empire Digest Supplement, 


Part XXII. — Offences affecting the Property and 
Prerogative of the Crown. 

7785. Add. Annoiaii<m li. v. Stokes (1925), 134 L. T. 479. 


Part XXIV. — Offences on the High Seas. 

7864. CUation .-—Delete 33 J. P. 70]. 7878. Add. Annotation ReM. Be Letters Patent 

7866. Add. Annotation : — Refd. Commercial & No, 139,207, Be Carbonit Akt., [1924] 2 Ch. 

Estates Co. of Egypt v. Board of Trade, 63. 

[1925] 1 K. B. 271. 


Part XXV. — Offences relating to Foreign Nations. 

7899. Add. Annotation Refd. Browning v. Crum- i 7903. Add. Annotation : — ^Refd. Foster v. Driscoll, 
lin Valley Collieries, [ 192CJ 1 K. B. 622. Lindsay v. Attficld, Lindsay v. Driscoll, [1929] 

I 1 K. B. 470. 


Part XXVI.- Offences against Religion. 


7929. Add. Annotation ;--Mentd. Be JIow, How v. 
How, [1930] 1 Ch. 00. 

7948. Add. Annotations: — Refd. Gottliffe v. 


Edelston, [1930] 2 K. B. 378. Mentd. Be 
Prevost, Lloyds Bank v. Barclays Bank, 
[1930] 2 Ch. 383. 


Part XXVII.— Offences 

7950. Ill citation delete “ 2 F. cV: F. 5.6J.” 

7959. Add. Annotation : — Refd. H. v. Moscovitch 
(1927), 138 L. T. 183. 

7960. Add. Annotation : — Refd. It. v. Moscovitch 
(1927), 138 L. T. 183. 

7979. Add. Annotation: — Mentd. Perlak Petroleum 

Maat.schappij v. Deen, [1924] 1 K. B. 

111 . 

7980. Add. Annotation: — Refd. 11. v. Moscovitch 
(1927), 44 T. L. 11. 


relating to Marriage. 

7989a. .] — On an indictment for bigamy the 

validity of a foreign marriage must be proved 
by the evidence of a profcssiolial lawyer, 
or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 
country where it was celebrated. — B. v. 
Moscovitch (1927), 138 L. T. 183 ; 44 T. L. R. 
4 ; 28 Cox, C. C. 442 ; 20 Cr. App. Hep. 121, 
C. C. A. 

8026. Add. Amioiation : — Refd. R. v. Dcnyer, 
[1920] 2 K. B. 258. 


PART XXII. SECT. 2, SUB-SECT. 1. 

7761 iii. .]--For a tblupr to 

be torruod “ counterfeit ” aouordin»r 
to the dodnitlou siveb in Indian i’ouai 
Code, 8. U8, tbero tibould bo hoiuo cort 
of resemblance sutticiout to cuubo 
deoei>tiou. In u coho of coimtor- 
feitlus ourrcnoy notoB, where the 
ability of the accused persons, & tbo 
capacity of tbo materiolH M'itb which 
they Worked, were not such oa to pro- 
duce a ourronoy note which would take 
in even the most hruorant villager : — 
Held .* there could be uo conviction 
imder Indian Penal Code, s. 18Un, road 
vrlth 8. 511.— It. V. JWALi (11128), 
1. L. R. 51 All. 470.— IND. 


PART XXII. SECT. 4. 

o i. Fosaession of packoffe received 
from unkTWum source — JVo ])roo/ [tivin 
that duty uotpaid .] — It. v. Moylk (Out.) 
(1028), 40 Can. Crim. Cas. 375.— CAN. 

si. Whai constitutes smuggling — 
Customs Act, s. 200.] — It. v. Mayall 
(1920), 45 Can. C’riin. Cas. 300 ; 37 
B. C. R. 211.— CAN. 



Cus. 8. - CAN. 

sh. Harden of proof — That goods 
imported legally — On orejwd.] — lie R. 
r. McKenzie (1926), 45 Can. Crim. Cas. 
141 : 5b N. S. R. 313.— CAN. 


sk. .] — R.r. liE Blanc 

(N. B.), 11927] 2 U. L. R. 793; 47 
Can Cilm. Cas. 302. — CAN. 


si. .] — Held : whore 

goods alleged to have been smuggled 
are fouud seized in the possession of 
any person, tho onns, under Customs 
Act, 8. 204, is upon such person to 
ex])lalu how the goods had come into 
his possession or how they bad been 
importo<i into Canada, Sc. If so, to 
prove that the duty upon them was 
paid.— Welsh v. R., [1928] Exch. C. R. 
106.— CAN. 


sm. Indictment for smuggling — No 
power to subsldutc Cioiriction Jor 
attempting to smuggle — Loiter offence 
only triable summanly .'\ — R. r. johes 
(N. S.), [1920] 3 1). L. R, 659; 40 
Cuu. Crim. Cas. 8, — CAN. 


PART XXVll. SECT. 1. SUB-SECT. 1.— 
A. 

7960 ii. " — .] — On an 


indictment for bigamy tho first 
marriage must be stnotly proved, but 
where the person charged has pleaded 
guilty, it is an admission that strict 
proof of tho marriage eon bo made &: 

y rooludcs tho necessity for proof. — 
1. V. Roop. (19241 3 D. L. R. 985 ; 57 
N. S. 11. 3 25.— CAN. 


PART XXVII. SECT. 1. SUB-SECT. 3.— 
C. 

p i. .] — Accused & his wife were 

Roman Catholics ; they had never 
lived together, as accused left for active 
service immediately after the marriage. 
On his return ho informed tho priest 
who had performed tho ceremony 
that ho & his wife w'ore first cousins. 
Sc asked whether the marriage was 
valid. Tho priest replied that in tho 
eyes of tho Church tbo marriage was 
null Sc void. Sc as though it had never 
taken pleuNi. Accused , honestly believ- 
ing ho was free, went through the form 
of marriage with another woman : — 
Held : accosed had been under no 
mistake of law Sc was rightly oon- 
viotod. — R. V. Ebnnkoy. [1923] S. A. 
S. R. 183.— AUS. 
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Vol. rtr.-Criminal Law. Cases 8031—8219. 


Add, Annotations: — Consd. Spivack 
Spivack (1930), 99 I., J. P. 62. Refd. R. 
Moscovitch (1927), 44 T. L. R. 4. 

8035. Add. Citation : — suh nom. Suoi>en v, 
LoUiEY, 2 Cl. & Fin. 5()7, n. 

Add. Annotation : — Mentd. Salvew'n (or von 


Ijorang) v. Austrian Property Administrator, 
11927] A. C. 041. 

8036. Add. A^motations Mentd. Salvesen(orvon 
I Jx)ranp) u. Austrian l^opcrty Administrator, 

! [1927] A. C. Oil ; Nachirnson v. Nachhnson, 

j [1930] P. 217. 

Anyiotation : — Retd. R. v. Denycr, 
11920] 2 K. B. 258. 


Part XXVIII. — Offences against Decency and Morality. 


8104. Add. Annotation : — Refd. Stailiam v. Siat- 
ham, [1929] P.131. 

8110. Add. Annotations : — Refd. R. v. Bailey, [1924] 
2 K. B. 300 ; R. v. Hfmilicin (1920). M2 J.. T. 
383. 

8112. Add. Annotations : — Consd. R. r. White- 
head, [1929] 1 K. B. 99 ; Htatham v. Hiatliam, 
[1929] P. 131. 

8123. Add. Annotation :~-D\sid. 1{. r. Wood.', 

(1930), 143 J.. T. 311. 

8123a. By letter purporting to be written by 

woman.] — R. v. Wood.m, >io. 751b, ante. 

8128a. What is disorderly house.]— R. v. 

Berq, Britt, Carrt?: & Lummtes, No. 4222n, 
ante. 


8129. Add. Annotation : - Refd. R. v. Berg, Britt, 
Carr6 &: Ijiimmios (1927), 20 (3r. Api>. Rep. 
38. 

8133. Add. \nnnlation : Consd. Winter e. Woolfe 
(19.30), 91 .). V. .lo. SOO. 

8143a. - What must be proved Frequenting 

by prostitutes & receipt of money unneces- 
sary.! Winter e. W'oiUiEU (1!)30), Oi .1. 

I .In. SOO ; 70 .lo. HO *. 170 b. T. .lo. 101 ; 
I 1 19.301 W'. X. 200. 

i 8154. Citafiotni: sid) nom. Guagmeni v. 

MA'FrifKWH, 31 L. .1. M. C. 110; 29 ,f. 1*. 
130 ; 1 1 .lur. N. S. (t30 ; 13 W. R. 079. 

Add. Annotation : --As to (1) Dlstd. R. v. 
Tueker (1877), 2 Q. R. I). 417. 


Part XXIX.— Offences affecting Public Health, Safety and 

Convenience. 


Sect. 2.— OFFENCES BY INNKEEPERS. 

(Vol. XV., p. 701). 

After this sect, add the following new sect : - i 


. 3.~ DANGEROUS DRUGS. 

See Food Druch, Vol XXV., pp. 1 1 5, 1 10, 
No. 38S. d’. unurally. Medicine iSt IhiARMACY. 


Part XXXI. — Offences 

8195 Add. Annoiatioyis Reynolds v. Ship- . 
ping Federation, [1 924] 1 C^h. 28. Consd. Sori'cll 
V. Smith, [1925] A. G. 700. Refd. Brimelow \ 
Casson, 11924] 1 CUi. 302 ; Thompsem 
V. British Medical Assocn., [1924] A. G.^704 ; 
British Oxygen Co. v. Liquid Air, 11925] Ch. 
383. I 

8108. Add. Annotations Dlstd. Reynold.s r. I 


relating to Trade. 

Shipping Federation, 1 1924] 1 Ch. 28. Consd. 
Sorrell i>. Smith, [192.5] A. C. 700. Refd. 
Brimelow e. ('asson, I1021] 1 Ch. 302 1 

(a. W. K. V. Dunlop Rubber Co. (1920), 
42 T. L. U. 370; Bardie & Lane v. Chilton, 
[1028] 2K. B. 300. 

8219. Add. Annotations : — As to (1) Apld. Pointon 
V. Cox (1920), 1 30 1.. T. 500. As to (2) Consd. 
Po.nton V. flox (1920), 130 T. 1300. 


PART XXVII. SECT. 1. SUB-SECT. 3.— 
D. 

8038 i. Effect of miatnken belief.]- It 
is s defence in law to a churtfo ot 
bigamy that prisont'r, at the time of the 
alleged blgauious marriage, believed. 
In good faith & on reasonable grounds, 
that ho had boon divorced from the 
bond of his first marriage, if in fact be 
had not boon divorced. — R. v Cakh- 
WELb, 11026] N. Z. L. R. 321.— N.Z. 

PART XXVIII. SECT. 6, SUB-SECT. 1. 

8109 1. Evidence — Complaint 

—Effect of dt'lai/.i — R. iJ._Eu.iOTT, 
11928] 2 D. L. n. 244 ; 49 Can. Orim. 
baa. 302 ; 62 O. L. R. 1.— CAN. 


part XXVIll. SECT. 5, SUB-SECT. 2. 

8120 vii. .] — Consent or non- 

consent makes no difference so far as 


ucctised Ih concerned in offonecH against 
Criminal Code, ss. 202 & 203. —It. r. 
Eixiovr, [1028] 2 D. b. U. 2t4 ; JO 
('an. Crim. ('as. 302 : 02 O. L. IC !• — 
CAN. 

PART XXVIII. SECT. 6, SUB-SECT. 1. 

— B. 

r (p. 755) I. .]— During a period 

of six weeks prftstitutes lesiu-ted to a 
furnished flat, of whloh two tnen wrie 
the tenants & occiipiorH. Home of 
them wont on the inTlt.atJoii »>f I bo 
tenants, others were taken hy fiiends 
of the tenants, with their knowl'juge 
Sc consent : — Held .* If the prostitution 
had been with the occuplen, of the 
flat only, no offence would La'tc o< cn 
committed, in respect that *l*o 
occupiers could not ** permit tlieir 
otvn acts ; & it was inunaterial that 
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no profit was made by 
— GrBOAWAY V. SruATHiam, 11025] 
a. C. (J.) 31.— SCOT. 

o fp. 750) 1. Arrest undtr ^inrch 

It. v. Fiukdmav 

(1027), 40 Can. CVim. Cos. 225. CAN. 

h (p 757) 1. Onusymuf " knotr- 

infily."]— A. coiiviel Ion wlileh does not 
sliiUj that oc'cnsed " knoviiigly per- 
mitted hlH proiniwes jo 1'*^' V,*f, 

illegal purpose deseiibed, is inutorlaliy 
defective.— It. e. Kozonovvhki, 11020] 
I 1). L. H. 732: 11220 1 W. W. R. 
•>11 ’ 45 Con. Orlm. Cas. 193 ; 30 

ii. C. it. 327.— CAN. 


part XXXI. SECT. 3, SUB-SECT. 3. 

B. 

8221 a. nature of offence,]- On an 
Indictment under Conspiracy & i ro- 
tectlon of Property Act, 1875 (o. 86), 



Cam SSttar-SSra. Ekolish and Ehpibb Digest SttffI/Euent. 


8286a. Coiiv!ctioii~->Actt of intlmldatton mUBt be appeal, unlees it sete out the particular act 

set out.] — conviction under Conspiracy & or acts of intimidation proved m evidence. — 

Protection of Property Act, 1876 (c. 86), for Mbtcalfb v, WiSBOcaN (1888), 62 J. P. 439. 

intimidation is bad, & will be quashed on 


Part XXXIII. — Offences against the Person. 


8247. Add. Annotatioii : — Consd. B. v Bateman 
(1925), 94 L. J. K. B. 791. 

8266a. “ Newly-born •» child.] — (1) Applt. was 
charged with the murder of her child, who had 
been bom on Aug. 19, 1927, & had been 
strangled by her on Sept. 21,1 027. The trial 
judge held that there was no evidence to go 
to the jury that the child was “ newly- 
born ” within Infanticide Act, 1922 (c. 18), 
8. 1 (2) ; — Held : that ruling was correct. 

(2) Observations on the form of statements 
made by accused persons while under arrest. 
-r-B. V. O’Donoqhub (1927), 97 L. J. K. B. 
303 ; 133 L. T. 240 ; 91 J. P. 199 ; 44 T. L. B. 
61 ; 71 Sol. Jo. 897; 28 Cox, C. C. 461; 20 
Cr. App. Bep. 132, 0. 0. A 
8284. Add. Annoiationa : — Consd. Williams v. 
Guest, Keen & Nettlefolds, [1926] 1 K. B. 
497. Refd. Carr v. Port of Glasgow (1923), 
10 B. W. 0. C. 331 ; Hutchinson v. Kiveton 
Park Colliery Co., [1926] 1 K. B. 279. 
Mentd. liaebum v. IjochgcUy Irr a & Coal Co. 
(1926), 20 B. W. C. 0. 687. 

8317. Add. Armotaiion : — Apld. B. v. Hall (1928), 
140 L. T. 142. 


8388. Add. Annotations: — Consd. B. v. Thorpe 
(1925), 133 L. T. 95. Reid. B. v, Canham 
(1926), 18 Cr. App. Bep. 163. 

8838a. .] — (1 ) If in a trial for murder the 

defence of manslaughter is raised the judge 
ought not to ignore that defence in his charge 
to the jury. 

(2) The rule on provocation in B. v. Hay- 
trard. No. 8317, onic, accepted. — ^B. v. Hall 
( 1928), 140 L. T. 142 ; 21 Cr. App. Bep. 48; 
28 Cox, C. C. 667, C. C. A. 

8459a. .]— Anon. (1623), Y. B. 14 

Hen. 8, fo. 16, pi. 3. 

Amwtaiirma Howard v. Gossot (1845), 10 Q. B. 

S60. iXlefd. Marshalaea Case (1613), 10 Oo. Hop 68b. 
Ilentd. Nector Sc Sharp v. Goimot (1596), Oro. £llz. 466 ; 
Padfleld v. Caboll (1748). WlUefl, 411; Butt t>. Conant 
(1820), 1 Brod. & Bing. 548. 

8460 . Add. Am\otaiioyi :■ — Mentd. Fisher v. Oldham 
Conm., 11930J 2 K. B. 364. 

8498. Add. Annotation : — Reid. B. v. Canham 
(1925), 18 Cr. App. Bep. 103. 

8576. Add. Annotation : — Consd. B. v. Bateman 
(1926), 94 L. J.K. B. 791. 


I. 7, for persistently following employer 
Sc watching his place of business & his 

E rivato residence with a view to coerce 
im to take baok a dismiss^ employee 
into his employment, the evidence 
being that defts. with other persons 
hod oontiuuolly watched Sc walked up 
Sc down before prosecutor’s business 
premlsoB, & had followed him through 
the streets to his private residence : — 
Held: (1) iindor the cli cumstances if 
the acts of “ watohlug ” & “ porslstontly 
f ullowlng ” u ere done with the Intention 
of coercing the employer to take baok 
the dlbmissed employee, defta. ought 
to be found guilty ; (2) Trade disputes 
Act, 1906 (o. 47), 8. 2 (1), did not apply 
as regards the " watchli^ ” of Iho 
private residence. — K. v. Wa£l (1907), 
21 Oox, C. C. 401.— IR. 

PART XXXIII. SECT. 1, SUB-SECT. 1. 

—A. 

h !. .]— H.M. Advo- 

OATB V. Savagb, [1023] S. G. (J.) 49. — 
SCOT. 

PART XXXIII. SECT. 1. SUB-SECT. 1 

D. 

8285 iU. .1— Crimlual C!ode. 

8. 258, which provides for the oa,Be of 
the causing of an Injury of a dangerous 
nature, the treatment of whloh brings 
about death, does not apply to a case 
wherein there is no evldenoe from whloh 
It might be inforred that the injury 
was in any way increased or Its oon- 
soquenoes accelerated hy the treatment 
which was given the deceased with the 
obvious objeot of overcoming the 
effects thereof. W bore a person a! leged 
to have boon murdered was operated 
uu for tbe Injiuries alleged to have beeu 
Inflicted by the aooused, but there is 
no apparent reason for inferring that 
said treatment was the immodiato 
cause of dcAiiti, there is no authority 
for holding that the onus is, neverthe* 
less, on the Ci'uwn of calling the 
surgeon to describe tbe operation in 
detail. — R. v. Burukss Sc 


11928] 2 D. L. R. 094 ; 11928] 1 W.W. R. 
633 ; 49 Con. Grim. Gas. 243; 39 
B. G. R. 492.— CAN. 

PART XXXIIl. SECT. 1, SUB-SECT. 1. 

— F. (a). 

8312 i. Provoraium answered hy use 
of weapon,] — Appet., who had grounds 
of suspioion that his wife hud miS' 
oouduelcd heraelf with another man, 
stabbed her In .the legs & lower part 
of the body with a long knife, causing 
ber to bleed to death in a few mmutes : 
— Held: an applioation for leave to 
appeal from a conviction for muidoi 
must bo dismissed. — R. r. BuiictEZi, 
[1925] App. D. 160.— S. AF. 

PART XXXIIL SECT. 1, SUB-SECT. 1. 

— F. (d.) il. 

d i. .] — Tlio fact that while a 

child Is floutmg its futhci’s authority 
Its motboT “ eggs it on ” may be found 
to oonstituto provocation witldn 
Giimlual Code, s. 261, \mder which 
culpable homicide, which would other* 
wise be murder, may be reduced to 
manslaughter. — R. v. Paykttr, [192.')] 
2 W. W. R. 747 ; 44 Can. Grim. Gas. 
200 ; 35 B. C. R. 81.— CAN, 


PART XXXIIl. SECT. 1. SUB-SECT. 1. 

— H. (a). 


m i. .1— R. V. Bevib, 

(19251 1 D. L. R. 747 ; 43 Can. Grim. 
Gas. 229 ; 57 N. S. R, 513.— CAN. 


m U. .1— R, V. Earltok 

(put.), [1920] S D. L. It. 688 ; 51 Gan. 
Grim. Gas. 829.— CAN. 


PART XXXIIl. SECT. 1, SUB-SEOT. 1. 
—I. 


8504 ui, nian who 

strikes another In the throat with a 
knife must know that the blow is so 
Imminently dangerous that It must In 
ail probanlU^ cause death. Sc tbe 
Injury Intended to be Inflicted is 
suffleiont in the ordinary course of 
nature to oauso death. — Judaqi 
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M ALLAH V. XlN’a-KMPKROR (1929), 

I. Jj. It. 8 Pat. 911.— IND. 

sa. Wrongful ad.] — Where, although 
there is no Intent to do injury to the 
person or property of another, death 
results from the doing of an act whloh 
is merely malum prohdntum, the wrong- 
ful act Is not tbe kind of act that tbe 
criminal law requires as a foundation 
for a charge of manslaughter, unless 
tbe statute or prohibition violated is 
one dehignod Ac intended to prevent 
injury to the iiorson, or the prohibited 
act is aooompanied by negligence. — 

II. r. D’Angelo, 11927] 4 D, L. R. 593 ; 
48 Can. Grim. Gas. 127 ; 60 O. L. R. 
612.— CAN. 

PART XXXIIl. SECT. 1, SUB-SECT. 1. 

— N. (a). 

8584 iil. A Chils- 

tiau Boicnce practitioner who gave 
a sick child *’ absent treatment,” t.e. 
prayer, but who prescribed no medicine 
or other treatment, Sc who was not 
shown to have advised the parents not 
to cail in a physician or to have aided, 
Abottod or counselled them to abstain 
from providing proper medical attend- 
ance for the child : — Held : wrongly 
convicted of manslanghtcr of tbe 
ohild — R. V . Elder. (1925] 3 D. L. R. 
447 ; [1925] 2 W. W. R. 546 ; 44 Can. 
Glim. Gas. 75 ; 35 Man. L. R. 161. — 
CAN. 

PART XXXIIl. SECT. 1, SUB-SECT. 1. 

-N. (0) i. 

8612 i. Must be calculated to endanger 
life.] — Giimlual Code, s. 247, attaches 
no orimlnai responsibility to the mere 
omission, without lawful excuse, to 
perform the duty of taking reasonable 
precautions against ft of using reason- 
able care to avoid endangering human 
life. To entail oiimtnal responsibility 
there must bo some physlcsd oouse- 

a uenoes resulting from snob omisston ; 

tio danger itsolf is not a oanseqnenoe 
within the sect. — R. v. Hcbt (1923), 
55 O. h. R. 48.— CAN. 



B640. Add. Annotation: — Retd. James v. British 
General Insce., [1927] 2 K. B. 811. 

864aa. ^.]~R, V. Rose (1928), 20 Or. Ann. 

Bep. 164, O. O. A. 

8644. Add. Annotation: — ^Refd, R. v. Baldessare 
(1980), 22 Cp. App. Rep. 70. 

8646. Add. Annotation ;—Retd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8652a. Liability of persons other than driver — 
Common purpose.]— Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by diiving, although 
only one of them actually diives. — U. v. 
BAI.DESSAKE (1030), 22 Cr. App. Rop. 70 : 170 
L. T. Jo. 67 ; [198Q] W. N. 193, C. O. A. 

8665. Add. Annotation: — Consd. B. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8666. Add. Annotation : — Consd. R. v. Bateman 
(1026), 94 L. J. K. B. 791. 

8666a. S. P. R. v. Mabkuss (1864), 4 F. & F. 356. 

— ^BeU. R. v. Bateman (1925), 94 L J. K. B. 

8667. Add. Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8667a. .] — ^E. v. Markuss (1864), 4 

P. & P. 366. 

Jwnotahon Befd. R. v. Bateman (1025). 94 L. J. K. B. 

791. 

8668. Add. Annotation : — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8672a. .] — Where a doctor is consulted, 

as possessing medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in underiaklng the 
treatment. If be accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord* 
Ingly he owes a duty to the patient to use a 
fair A reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treaWent. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life A safety 


VoL XV.-CrimiHa Uw. eMW SMfr-SOna. 

of the patient ae to amount to a crime againsi 
the State A conduct deserving punishment. — 
B. V. Bjltsmax (1926), 94 Ij. J. K. B. 791 ; 
183 L. T. 730 5 89 J. P. 162 ; 41 T. L. R. 
667 J 69 Sol, Jo. 622 ; 28 Oox, C. 0. 33 ; 

19 Cr. App. Rep. 8, 0. 0. A. 

8674. Add. Annotation: — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8876. Add. Annotation: — Consd. R v. Bateman 
(1925), 04 L. J. K. B. 701. 

8677, Add. Annotation: — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 791. 

8670. Add. Annotation : — Consd. R. v, Bateman 
(1925), 94 L. J. K. B. 791. 

8680. Add. Annotation : —Consd. R. v. Bateman 
(1025), 94 L. J. K. B. 791. 

8681. Add. Annotation: — Consd. R. v. Bateman 
(1926), 94 L. J. K. B. 701. 

8682. Add. Annotation : — Consd. H. w. Bateman 
(1025), 04 L. J. K. B. 791. 

8684. Add. Antwtation: — Consd. It. v. Bateman 
(1025), 04 L.J.K.B. 791. 

8688. Add. Annotation : —Consd. R. v. Bateman 
(1926), 94 L. J.K. B. 791. 

8793a. ,] — (1) The question wliother 

or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, i.e. whether or not it has been 
made by that person while in a hopeless A 
settled anticipanon of immediate dissolution, 
is for the judge at the trial of the pei-sou 
charged with the murder or manslaughter 
of the person in question A, to answer it , all 
the circumstances of each case must be 
regarded. 

(2) Rules as to questions by police officers 
to detained persons commented on. — R. v. 
Booker (1924), 88 J. V. 76 ; 18 Or. App. 
Rop. 47, C. C. A. 

8927. Add. Annotation : Refd. R. v. Punch (1927), 

20 Cr. App. Rep. 18. 

9023a. Within Children Act, 1908 (c. 67), s. 12 (1).| 
— An assault vithin the above sect, must be 
one which is Uk(dy to cause unneocssary 
suffering or injury to the health of the child. 


PART XXXIII. SECT. t. SUB-SECT, 1. 

— O. (b). 

8639 Iv. .} — Where accused, 

dnvbig a motor oar at night, enteied 
a road which being undci repairs was 
closed to tramo & ran over & killed 
two coolies, who were sleeping on the 
road with their bodies completely 
coTered up, except for their faces : — 
Held : accused was not guilty of 
causing death ^ a rash A negligent 
act. — Smith v. R. (1925), I. L. R. 63 
Calc. 333.— IND. 


8639 V. Oro89 negligence cr 

wanton nmctmdttct Tiecessorg.}— R, v. 
Greismav, [1926] 4 D. L. R. HS ; iS 
Can. CJrim. C^. 172 ; 69 O. L. R. ISO. 


—CAN. 


8639 vi, 1 — A direction to the 

Jury which sufflclontly brought to 
Iheir mind the dilTorence between the 
quantum of negligence requin^ to bo 
found In a civil A a criminal trial : — 
Ueid : Buffloient. — ^Moorb v . R., {1926] 
a. A. S. R. 52.— AUS. 


8639 vll. .1 — The test of negli- 

gence to he applied In criminal trials 
Is the same as that applied in otvii 
cases, namely, the standard of Skill A 
oare which would be oheerved to a 
reaaonable man. — R. e. Mbibinq, (1927 ] 
App. D. 41.— 8. AP. 

8639 vfiL .] — Proof of ordiaaiT 

negUgenoe jtistifles a oonvtotioa for 


manslaughter under Cilmlnal Code, 
B. 247.— R. V. Fikid (Alta.), [1928] 3 
W. W. R. 757.— CAN. 

PART XXXIII. SECT. 1, SUB-BECT. 1. 
— O. (g). 

8694 V. .1 — U.v.CilOTBM (1924), 

42 Can. Crlm, Gas. 156.— CAN. 

8694 vl. ,]— The negligence of 

the victim is not a defence to a ebargo 
of manslaughter untoss it was the sole 
cause of the accident. — li. v. Fibi.d 
(A lta.), {19281 3 W. W. R. 757.— CAN. 

PART XXXIII. SECT. 1. SUB-SECT. 1. 

— Q. (b> 1. 

■ i. .] — In a murder trial 

where tho victim's throat had been out 
so that he was unable to speak, evi- 
dence of queetioub pnt to deceased by 
the prosecution *8 witnesses & answers 
giving by nodding the head & making 
signs, amount to " verbal state- 
ments ” under Evidence Act, s. 32, A 
are admlselblo as a dying d< olaratlon. 
— Ranoa V. R. (1924), 1. li. K. o Lah. 
305.— IND. 

PART XXXUL SECT. 1, SUB-SECT. 1. 
— Q. (b)Hi. 

8741 zix. .1 — A native when 

dying from inluries intllt ted upon 
him said that be was ** dead ” or bad 
been “ kiUed." He then sent for bis 
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(litiiinn A roiattves, but did not take 
fuiewt 11 of theuk, saying that ho 
would say inoio when the pain allowed 
or when ho was bettor. He thon mode 
a stateuumt Inenlputing applt.* — 
Held: deceased uben ho made the 
«tuionieut had not a settled hopeless 
expoctutloii of death, A the statement 
<=ihould not have been admftlod In 
ovidonee as a dying declaration.— R. 
w. Nceoijo, [Ib'i'iJ App. D. 661.— 
8. AP. 

8746 1. Must bellei^e death to be 
imminent.] — A statement made when 
detooHod hatl no oxpoctatloji of death, 
but corilliiitod wlien lie hud a belief in 
Impending death -Held, uiiniissihle 
— Druouiow e. U., liy2Hl 4 I) li It 
722 , [1926J S r It 4U2. 46 (‘an. 
Crlm Cas. li.\ CAN. 

PART XXXIII. SECT. 1, SUB-SECT. 2. 

o I. nTuvm 

tOnt ) (1029), Ol < UM ( iliii ( us. 273. - 

CAN. 

PART XXXIII. SECT. 6. SUB-SECT. 1. 

— U. 

d 1. Injury rctuUino in death.}- 

Dcft. was convicted upon two obanres 
of erlmlnal negUgeoce oatislng Imdilv 
oi grievous bodUy harm under < 'linjinal 
Code, SH. 284 A 2B6 deft 

was properly oouvloted, notwitbstaiid- 



Cases 9088a^9164a. Engtjsh Am) Empire Digest Supplement. 


Applt., who was the stepfather, & had 
the ciistody or care, of a girl of eleven years of 
a^e, was charged under the above sect, with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acte of indecency, not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth : — Held : this 
was not an assault within the sect. — ^R. v. 
Hatton, [1926] 2 K. B. 822 ; 94 L. J. K. B. 
803; 133 L. T. 735; 89 J. P. 164; 41 
T. L. 11. 637 ; 28 Cox, C. C. 43 ; 19 Or. App. 
Kep. 29, O. 0. A. 

0036. Add, Annotation : — Refd. Qayler & Pope v, 
Davies, [1924] 2 K. B. 76. 

0042. Add. Annolatioyi : — Apld. R. v. Newport 
(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 416. 

0042a. .]^ — At a scliool for boys there was 

a rule prohibiting smoking by pupils during 
the school term whether on the school 
precincts or in public. During the term 
a pupil rather less than sixteen years old, 
after having loft the scliool for the day & 
rel unit'd home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assaiSt on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, &; that the punishment 
administered was reasonable ; & they dis- 

missed the information. An order nisi 
ha\ing been obtained calling upon the justices 
to show cause why they should not state a 
case on a question of law: — Held: the 
decision of the juslices was right, no question 
of law arose on which they could state a 
cas(*, & that the order nisi should be dis- 
charged. — R. V. Newport (Salop) .T,T., Ex p. 
Wright, [ 1929] 2 K. B. 410 ; 98 L. J. K. B. 
556 ; 1 4 1 L. T. 563 ; 93 J. P. 179 ; 45 T. L. R. 
477 ; 73 Sol. Jo. 384 ; 27 L. G. R. 618; 28 
Cox, C. C. 068, D. C. 

9043. Add. Annotation : — Consd. R. Neumort 
(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 410. 


9057. Add. Annotation : — Refd. Gottliffe v. Edel- 
ston, [1930] 2 K. B. 378. 

910Sa. .] — ^The old law that the owner of 

a bouse, or members of his family, may kill 
a trespasser who wo’ild forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amendett 
or modified by modern practice. — R. v. 
Hussey (1924), 89 J. P. 28 ; 41 T. L. R. 
206 ; 18 Or. App. Rep. 160. C. C. A. 

9134. Add. Annotation : — Mentd. R. v. Divinc» 
E.r: p. Walton, [1930] 2 K. B. 29. 

9164. Add. Annotation : — ^Apld. Morriss v. Winter 
(1929), 46 T. L. R. 643. 

9154a. Detention after receipt of remission 

marks.] — M. was convicted in Dec. 1925, of 
certain misdemeanours & sentenced to two 
years’ imprisonment with liard labour & twelve 
months’ imprisonment, the sentences to run 
consecui-ively. An order was made by the 
ct. dii'ccting that he should be detained in 
prison in conformity with the sentences 
passed. lie was first detained in Ports- 
mouth Prison & afteiwards in Pentonvillo 
I’rison. In Dec. 1927, after M. had been 
1 ‘emoved to l^cntonvillc I’rison, the Governor 
of Portsmrmth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
iAi make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
I'esult of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
vUle Prison on July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of I’ortsmouth I’rison had 
not acted malitiously nor with intention to 
injure M. At that he had not made a false 
stat<ement : — Held : the Prison Rules did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, &- that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action could not succeed against 


Infirtbaf dca(b resulted from the iniurios 
inhlotod by bis notdlKence. — 11. i’. 
Stabk, [11)27] 3 1). L. II. 433 ; 47 
Can. Crftn. Cos. 356 ; 60 O. L. 31. 37r).— 

CAN. 


PART XXXIII. SECT. 6, SUB-SECT. 1. 
— D. 

•d. Mianing of “ actual hodUy 
harm .*’] — The above words In soot. 
295 of the Code mean little. If anythlnfr, 
more than " battery.” — H. v. TRUSKONii; 
(1926), 45 Can. Orlm. jCas. 270 ; 58 
O. L. Jl. 634.— CAN. 


PART XXXIII. SECT. 6, SUB-SECT. 2. 
— B. 

m i. Burden of proof.] — Wlierc 

on a chorRo of nnlawfully wounding 
ft person with intent to maim or dis- 
able him. the Crown proves that 
abused disrharsrod a firearm in the 
alroctlon of a crowd of perHons & 
person named, it 
estobllsboB its case, & the onus then 
ftccused to satisfy the ct. 
that It was either an accident or that 


be did not intend to wound. — R. r. 
«MAKT (Alta.), [19271 3 W. W. II. 753 ; 
49 Can. Crlm. Cos. 75.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 1. 

sb. /(unninflf doum by motor car — 
iVo intent to assault.] — Prisoner was 
indicted for assault occasioniue bodily 
barm. The evidence showed that the 
injiity in question, u fracture of the 
collar bone, was duo to an accident 
caused by a motor car driven by 

S risoner lb a public thoroughfare at 
.50 a.m. There being no evidence of 
an intention to assault, the indictment 
was amended, at the 8uggc.stion of the 
learned trial ludgo, so os to allege 
nogUcrenoo in the oontiol of a dangerous 
thing, in substitution for the charge 
of assault. — R. v. McIvek, 22 Q. J. P. 
173.— AUS. 


PART XXXIII. SECT. 7, SUB-SECT. 2. 
— C. (a). 

9041 i. Sehoolmaaier <fr scholar .] — 
Teacher entitled to inflict reasonable 
punishment. — R. v. Mbtoawe (Soak.), 
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[1927] 3 W. W. R. 194.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 2. 

— C. (b). 

9066 iv. .] — Punishment causing 

temporary pain & dibcolouratiou of (be 
flesh for a few days : — Held : not 
excessive. — R. a. Mktcaltb (Sask.), 
[19271 3 W. W. R. 194.— CAN. 

9071 ii. .] — R. V. Metcalfb 

(Sask.), [1927] S W. W. 11. 194.— CAN. 

PART XXXIII. SECT. 7, SUB-SECT. 2.— 
D. 

9078 V. .1 — On appeal from a 

couvlctfbu for an assault occasioniug 
actual bodily harm : — Held : the force 
\i8ed by the accused, in defending 
himself, as be did. against an assailant 
armed uith a hammer, was not dls- 
propurtlonato to the nature of the 
attack made on him, although it caused 
the frootiure of his assailant’s skull, 
& he had brought himself within, 8c. 
was justified by. Criminal Code, s. 23. — 
R. V. Goal, [1928] 3 D. L. R. 676 ; 
[1928] 2 W. W. R. 465 ; 50 Can. Crim. 
Oas. 71 ; 23 Alta. L. R. 611.— CAN. 
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the Governor of Portsmouth Prison ; the 
Governor of Pentonvillo Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — MoRiirss v. Winter, 
[1930] 1 K. B. 243 ; 99 L. .T. K. B. 101 ; 142 
L. T. 07 ; 45 T. L. E. 013 ; 28 Cox, C. C. 
687. 

9161. Add. Annotations: — Mentd. Britannia Hy- 
gienic Laundry (;o. v. Thornycroft (1925), 94 
L. J. K. B. 858 ; The Pahulina, [192.*)] 
P. 40. 

9307a. .] — On the trial of a prisoner for having 

had unlawful carnal knowledge of a girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
jui'y could infer wh.at the girl said, namely, 
that the prisoner was responsible for her 
condition, from what the mother did, because 
the prisoner was at once accused, Aj that that 
amounted to corroboration of the gii-rs 
story. Further, that the fact that the | 
prisoner when lio was charged by a police 
officer & cautioned made no denial of the 
charge was also eorroboration of lier story : — 
Held : both diroctif)ns were wrong. Any 
inference a.s to what the girl told her mother 
could not amount to corroboration of the 
girl’s story, as it pioceeded from the girl 
her*self, & tlio girl could not corroborate 
herself. The fact that the prisoner when 
charged & cautioned made no denial of the 
charge could not be corroboration.— B. v. 
Whitehead, [1020] 1 K. 11. 99 ; 98 L. ,1. 
K. B. 67 ; 139 L. T. 040 ; 92 ,1. 1*. 197 ; 27 
li. G. K. 1 ; 28 Cox, C. C. 617 ; 21 Cr. Ai>p. 
Bop. 23, 0. C. A. 

nnotaf ion FoUd. H. r. f'lmnuiujinuff ii 22 Cr 

Ant. Itep. 1. 


9311. Add. Annotation : — Consd. Re Stollery, Weir 
r. Treasury Solicitor, [1920] Ch. 284. 

9320a. .] — In charges of sexual offences 

corroboration of the testimony t»f prosecutrix 
is not in law essential, but is in practi<;o 
required. 

if, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but- there is none on another about 
anotiior dale, & the ct. rejects tlie corrobora- 
tion on the former, it being possible that the 
jury gave credit to it on both counts, it may 
quash a conviction on both. — K. v. Bekhy 
(1924), 18 Cr. App. Bep. 05, 0. C. A. 

9320b. What amounts to corroboration.] — Tlie 
mere fact tliat tlie aeciised ])roserveH a lett(T 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence : nor is ills mere siltuiee wh(‘n he 
is charged with the offence. 11. v. Makhh 
(1025), 19 Cr. Ay)p. Bep. 27, C. C. A. 

9323a. Defence that prisoner “ of twenty-three 
years of age or under ** Prisoner between 
twenty-three & twenty-four Defence avail- 
able.] U. r. Ditmont (1930). 09 L. .lo. 231 ; 
109 h. '\\ .lo. 239 (Kecorder of London). 

9333. Add. Ann(d<dion : Consd. B. r. Woods 
, (19:i0), 1 l.'Mi. T. 31 1. 

,9S36. Add. Annotation Held. B. v. Mosley, 

I [1924] 2 K. B. 187. 

9340. Add. Annotation : Refd. IL v. Hoberts A 
Morriss (1920), 131 li. 'F. 03.*). 

9340a.- What amounts to. I \ letter 

woman fact pnM’ni*(sl, alluding to tin 
writer a.s lu'P future husl)and. is corroboration 
of e\ idc'iK'e that li(‘ piixaireci her by “ lals«* 
preteiKU's,” etc., within (Viniirial Iwiw Anumd- 
nient Act. 1SS.5 (e. 0<>), .s. 3. li . v. liuoWN 
(lt)29). 2! Cr. \pp. Hep. Isfi, C. C. A. 


PART XXXIII. SECT. 9. | 

8k. Injury caused %n aUnupiiug in 
stop hnorh of pnitr .] — A i»» I’soji DSiai; 
thu foioo uoonssirv If) pn'vcnf a con- I 
linuuncc ur renewal of a bn^acb of the | 
peace, ic btnick l»v the i)arly he \Mih 
aflempttnpr to coalnjl.- Held: jubti- 
lled in ptriUinR h.xck. - 11 . v. Ma.vson ' 
43 Can. Ciim. Cas. 30 ; [iU251 , 
1 W. W. H. 671.— CAN. 

sm. What is unlawful act Nnl 
breach of municipal hye-law.] — H. f. 
Gosling (Alta.) (1927), 47 Can. Crini. 
Cas. 211.— CAN. 

sn. Criminal nealiyence — Under 
Criminal Code, s. 2 S 4 ~-Whatamouvis 
to.)— R. V. Ha-KER, [19291 2 D. L. H. 
282 ; R. C. K. 3.S4 ; fll Can. Crim. (’an. 
352 ; 63 O. Ij. H. 641 ; affg., 11929) 1 
D. L. R. 785 ; 51 Can. Crlm. Cas. 71 ; 
63 O. L. R. 275.— CAN. 

PART XXXIII. SECT. 11, SUB-SECT. 3. 

9206 i. W'owarj not pregnaTil.] — Hell : 
an indictmont charging accused with 
performing an operation on a w’f)mau, 
in the belief that she was pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, was Imdevant, in respect that 
it did not sot forth that the woman was 
at the time pregnant. — H.M. Advocate 
V. Anderson, [19281 S. G. (J.) 1. — 
SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 1. 

— D. 

9281 i. Consent obtained by fraud - 
What amounts to fraud.] — CobabitalJoD 
following a feigned marriage is not rape 

_ ^ It cannot 

be 'Mid 08 a general proposition, with 


regard If) rnpf*. that fiaufl vltlaJcM ef»ti 
sent. The only «oi(h of fraud vJileli 
flo-,lrovthe elTcf f f)f a woman’s f f)ii'-eiit 
are frauds at- tf) the natun' of the net 
Itself or as to <he identity of tlu poison 
who does the act. l’M)i‘ii. or Cau- 
loKMV J-*! I W. .-iKINNin, 11921) 2 
W. W. R. 209 , 33 R. C. U. 055. 
CAN. 

0 . For “ c. lly misrt pnHcnbdum or 
fraud — I’ersonotion of hustmiul ” read 
" 929b ('ondihons lugalioiug lon- 
Hciii- J'rrsonation of Inishaiul.” 

d. Read imw “ 9295 11.” 

9295 lii. !< nr wr husband.] 

—IJtld: an inflielmtnt ffu rape was 
rflfNant whieb bore that tho wf)i*ia.n 
was tho w'lfe of u hecond bub))anfl whc/ 
was alive, w'hilc tho lairnon b.ud to l>e 
pf'Ksonated vxus tho vvomuii h foimer 
liustiand who had been olllcially re 
fxMtcd us killed in action. — fl.fli. 
Advocate v. Montoomi-uy. [1926] 
.« C. f.r.> 2. - SCOT. 

PART XXXIII. SECT. 13, SUB-SECT. 1 . 

• — E. 

9307 1. Wluit amounts to corrobora- 
tion, i — Kvidcnce of a wit mss tliaf 
ho saw accused 8c the giil leave a 
dance hall under auspieifovs eiteuin- 
I Htunccs at 11.30 on tho nigl)t f)f thi‘ 
' alloged seduction amoiints 1f» eoiro- 
, liorutlon so os to justify the f’hprk*-’ 
going t o tho jury.— S tlele ». It .. 1 9 H ) 
, 4 D. L. R. 175; [1924 J 1 W. W. R. 
1146.— CAN. 

PART XXXIII. SECT. 13, SUB-SECT. 2. 
I 9308 V. .1— R. ». (i'HsLLiN 


0316 V. .1 On a ehaigo of 

atlf'Mipliiig to have earnal kuowh’flgo 
of a gill undi I font teen ; Held: yen - 
loboiallon was not neeoHHury. It. 
Lr/i)\vv.T M927), 18 Gnn. Crlin. Cas. 
25.') : 61 O. b. It. 93. CAN. 

9310 vi. ] Nat lire of ( oiTotiorfi- 

tlon ifsnilred 'indei Grlinlrial (’o«le, 
H. 1002, f)n a ehnrgo of earnallv ktif)whig 
.1 gill uiiflei ffturtf'eii. UxiniN r. R., 
119271 I IK P. It. 760 ; 1192’ri 
442; 48 Gin. (Jrlin. Cas. 172. CAN. 

9316vii.- -.1 It V. ItnowN (N. S.), 
(19281 :t 1). L. It 211 , 49 Gan. ('inn. 
(Jus. 331. CAN. 

9316 viii. .1 It. r. 

(Alta,). II!I29J 3, W. W. It. 258 ; .i2 
(’an. ( rlin. 149. CAN. 

sp. (Vif/rf/f of sedurlion niubr (Criminal 
w. 211- Harden of proof.] _l{. 

Sf niiMMrii (Hask.), [1927 ] 3 W. \\ . R. 
417.- CAN. 

fit. (Jhnrgr of atlciupled nirnal htiou- 
bdgt Svffictencu of 
YJ.LD4, 11928] N. /. P. It- N-Z- 

PART XXXIII. SECT. 13, SUB-SECT. 5. 
C. 

sv. l\ff lining of snf lift ion ] " 7 ’"' , i*’ 

, fion ” In the sect, is not used Jn tla‘ 

niiiTow sense of K',' ^hni 

with hf'V Mrtuf for Ihf Inst tlint, hut 
ineliifles snhsf fpjf at scduetlon for 

Mthfi aetH of lllifit iiitereourFC.- 

I*KAI . I.LAKl um: JUS) 

<1929), P P. it. (^«k- 1074, -IND. 

sw - .] —A jwnon may Ije guilt? 

.if klfln/ipj)ing a girl for the purpose ol 
M-duclng her to illlelt IntercourHO ew-n 
' r nfiugh he had also had such iiiterf ours. 
|»rior to tho kidnaiiping. — 
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9347. In the orosa-ref^nce before this case, 
for “ VagprancT Act, 1878 ** read “ Vagrancy 
Act, 1898.» 

9861a. Prosecutrix over sixteen.! — If 

on any of the material dates alleged m an 
indictment for incest the female reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis* 
direction in such a trial to tell the jury that 
they must first decide whether they believe 
such a female witness ; they ehould be 
instructed not to make up their minds until 
they find that she is corroborated. — ^R. v. 
Draper (1029), 21 Cr. App. Rep. 147, C. C. A. 

9864a. What Is an aggravated assault.] — ^Munday 
r. Maiden (1875), 33 L. T. 377 ; 39 J. P. 742 ; 
24 W. R. 67. 

9867. Add, Annotation : — ^Expld. R. v. Keech 
(1920), 21 Or. App. Rep. 126. 


9367a. .] — The ct. disapproves the 

defence open under above sect, to a charge 
of carnal knowledge, not being open on that 
of indecent assault. — R. v. Laws (1928), 
21 Or. App. Rep. 46, 0. 0. A. 


Antwtations : — Consd. K. v. Koooh (1929), 91 Cr. App. Rep. 
125. Bold. 1^. V. Blackman (1929), 2 Cr. App. Rep. 1 32. 


0899a. .] — ^Reap. married his wife 

1916 & a child was bom in 1917. In 1920 
resp. entered into a written sepa' ation agree* 
ment with his wife, whereby resp. was to pay 
his wife 26s. a week & his wife was to maintain 
herself & the child, of which she was to have 
tlie sole custody & control without any 
interference by reap., but resp. was entitled 
to have reasonable access to the child. Resp. 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against reap, for neglecting the child in a 
manner likely to cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (c. 07 ) ; — Held : the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact reap, had 
wilfully neglected the child in the manner 
alleged.— Brooks v. Blount, [1928] I K. B. 
267 ; 92 L. J. K. B. 302 ; 128 L. T. 607 ; 


87 J. P. 64 ; 39 T. L. R. 168 $ 67 Sol. Jo. 
299 ; 21L.G.B. 166; 27 Oox, 0.ad99,D.0. 

9468. Add. Annotation : — ^Refd. B. v. Denyer, 
[1926] 2 K. B. 258. 

9468. Add. Annotation : — ^Bfentd. Oeghom v. 
Oldham (1927), 43 T. L. R. 465. 

9480a. .] — ^Appet. was sunomoned 

under Motor Car Act, 1903 tc. 36), s. 1, for, 
& convicted of, driving a motor car on a 
highway “ recklessly A: at a speed which 
was dangerous to the public, having regard 
to all the circunaatances of the case, including 
the nature, condition & use of the said high* 
way, & to the amount of trafSc which actually 
was at the time,or might reascmably have been 
expected to be, on the said highway ” : — 
Held: as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity. — R. v. Jones, Ex p. 
Thomas, [1921] 1 K. B. 632 ; 90 L. J. K. B. 
643; 124 L. T. 668; 86 J. P. 112; 37 
T. L. R. 299 ; 19 L. G. B. 354 ; 26 Oox, C. C. 
706, D. C. 

9482. Add. Citation : — stdb nom. Houghton v. 
Manning (1906), 49 Sol. Jo. 446. 

9483. Add. Annotation : — ^Mentd. Pickupv. United 
Kingdom Dental Board, [1928] 2 K. B. 469. 

9488. Add. Annotation: — As to (1) Refd. Pointon 
V. Oox (1926), 136 L. T. 606. 

9490a. Motor coach — ^Advertised times of 

departure & arrival — Necessitating speed In 
excess of statutory maximum.] — Resps. 
owned a motor coach which was a heavy 
motor car Otted with pneumatic tyres, & was 
restricted imder Heavy Motor Oar Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The veliicle was driven by 
a servant of resps. between London & 
Plymouth. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, reaps.’ servant 
was stopped by the police, & resps. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the offence ; — 
Held : resps. ought to have been convicted 
of counselling & procuring. — ^Newman v. 
OVERINGTON, HARRIS & ASH, LTD. (1928) 
93 J. P. 46 ; 27 L. G. R. 86, D. O. 


PART XXXIII. SECT. IS, SUB-SECT. 7. 

m I. .1 -Dawson t>. It. 

(1927), 40 C. L. R. 206.— AUS. 

MX. Daughter of deceased uH/e's 
brother,] — Held • sexual Interoourse 
between a man & the danshter of hla 
deceased wife’s brother constitutes the 
crime of incest by the law of Scotland. 
— C. be W. V. H.M. AnvocATB, 11929] 
S. O. (J.) l.~SCOT. 


PART XXXIII. SECT. 14. 6UB«SECT. 1. 
—A. 

4 I. .] — A person havingr a 

domioil out of Oanada, who leaves his 
family In Canada without means, uia> 
bo convicted of faillnir to support hi^ 
family in Canada. — R. v. Scott (1925), 
44 Can. Crim. Cas. 117.— CAN. 

PART XXXIII. SECT. 15. SUB-SECT. 1. 

f 1. — — iHrl out of parents' control .] — 
H. t>. JOK (Out.) 11929), 50 Can. Olm. 
Cas. 162. —CAN. 


PART XXXIII. SECT. 15. SUB-SECT. 4. 

9458 i. Belief thad girl over sixteen no 
dcfaice .] — It is not a good dofonco to a 
charge of kidnapping imder soot. 366 
of the Penal Godo that the accused 
honestly believed the kidnapped girl 
to he over 16 years of age.— K rishna 
Mahauana V. Kino Emperor (1929). 
1. L. It. 9 Pat. 647.— IND. 


PART XXXUI. SECT. 18. 

g 1. ,] — R. jr. WiiAiOT 

^^.) (1929), 52 Can Crim. Cas. 336.— 

g 11 . Jnsufficimt brakes .] — ^It 

would not be sufficient merely that a 
oar was insufficiently braked to 
warrant a ohanre of reokless or negli- 
gent driving. It would dopend on Uio 
pace of the car & other considerations. 
— Shbrallt V . R. (1929), 50 N. L. R. 
309.— S. AF. 

sy. WUftd miscondtiet — Sufflcienev of 


evvdeme .] — Where on the trial of a 
cliarge imder s. 285 of the Criminal 
Code of c>ausmg bodily harm by wantem 
or furious driving, etc., it is found that 
antenor to the collision the accused 
was driving at a very fast rate of speed 
be was \mdec the influence of liquor, 
cither of these findings is sufficient to 
show the existence of that anterior 
wilful misconduct or wilful negligenoe 
leading to the collision whloh the 
tribunal trying the case must find 
liefore convicting on said charge. — R. 
cr rrl.KENrPAiji r. O 'Sullivan (Alta.), 
ri929] 2 W. W. R. 322 ; 51 Can. Crixa. 
Cos. 428.— CAN. 


PART XXXIII. SECT. 21. 
sa. Of wife db children — Genuine 
indbiWy to provide neceasaries.'Y^Hdd : 
a lawful exouao." — B. v. BuimNO 
(1926), 46 Can. Crim. Gas. 135; 58 
O. L. R. 878.— CAN. 


m 
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Part XXXIV. — Offences against Property. 


9408* Add, AnnoUUion : — Refd. Lake v. Simmons, 
[1926] 1 K. B. 366. 

9499. Add. Annotations Reid. Lake v. Simmons, 
[1926] 2 K. B. 61 ; Lowther v. Harris (1926), 
43 T. L. B. 24; BuUer & Co.. T.td. Brooks 
(T. J.), Ltd. (1930), 142 L. T. 576. 

9500. Add. Annotations : — ^Refd. Lake v. Simmons 
(1926), 96 L. J. K. B. 686 ; Lowther v. Harris 
(1926), 43 T. L. B. 24. 

9687. Add. Annotations: — Consd. Lowther v. 
Harris (1926), 43 T. L. B. 24; Lake v. Sim- 
mons, [1927] A.C. 487. Refd.Buller &ro.Ltd., 
V. Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 

After this case add 5ec, aZso, Insur- 
ance, Vol. XXIX., p. 417, No. 3258.” 

9558. Add. Annotation : — ^Refd. Lake v. Simmons 
(1920), 95 L. J. K. B. .586. 

9557. Add. Annotation : — Reid. B. v. lusher (1926). 
19 Or. App. Bep. 166. 

9614a. .] — B. V. Hughes, No. 2219a, ante. 

9702a. S. P. B. v. Banes (1821 ), Russ. <&; By. 441, 
0. 0. B. 

Annotation: — ^Btfd. Tl. v. Stear (1B4S), 1 l)cn. 349. 

9769. Add. Annotations : — Reid. Jones v. Waring 
& QiUow, [1926] A. 0. 670. Mentd. Common- 
wealth Trust V. Akotey (1025), 94 L. J. P. V. 
167. 

9778a. .] — Where a dork or sc'rvant, who has 

the more custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty oi larceny. — B. v. Bobinson 
(1840), 4 J. P. 620. 

9900. Add. Annotation : -Refd. »Stoko-ori-7Vent 
Revenue Olllcer v. Stoko-{jn-IYont Assess- 


ment Committee & Potteries Rlectric Traction 
Co. (1030), 143 L. T. 050. 

9944. Add. Annotation : — ^Dlstd. Farey v, Welch, 
[1029] 1 K. B. 388. 

9954. For ” .”] read “ Live animals lerse 

naturae — Larcenable 11 reduced Into posses- 
sion.]*' 

9956. Add. Armotation : — Consd. Farey v. Welch, 
[1929] 1 K. B. ,388. 

10,013. Add. Annotation: ~Apld. II. v. Friend 
(1930), 22 Or. App. Hep. 1.30. 

10,015. Add. Annotation : — Apld. R. v. Friend 
(1930), 22 Cr. App. Hep. UiO. 

10,050. Add. Annotation: — ^Apld. R. v. Harding 
(1929), 46 T. L. B. 106. 

10,060a. .] — Applt. broke into a dwelling- 

house which was then occupied only by a 
maidservant, & ho attacked h«^r & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to lie^r master. 
Applt. was convicted of robbing the servant 
of tl|o mackinUwh : — Held: as the servant 
was iif cliarge of her mijstor’s belongings she 
had a special xii'opeiiy in tlio mu.ckint<osh, & 
applt. 's conviction for robbing lior of it was 
right. — R. V. Harding (1029), 142 L. T. 583 ; 
94 .J. P. 56; 46 T. L. R. 105 ; 73 Hoi. Jo. 
853; 28 L. O. R. 69; 21 Cr. App. Hep. 166, 
0. C. A. 

10.115. Add. Annotation : Mentd. R. v. Purt/or 
(1927), 20 Cr. App. Rep. 55. 

10.116. Add. CUaiions : L. J. K. 13. 236 ; 130 
L. T. 820 ; 68 Sol. Jo. 389 < 27 Cox, 0. 0. 
679. 

Add. Annotation: -Consd. R. v. Hughes 
(1927), 136 L. T. 071. 


PART XXXIV. SECT. 1, SUB-SECT. 1. 

—A. (a) lU. 

9610 iii. .]— Whoro the driver 

of a motor car had It supi)lio<l with 
gasoline & oil at a servloe station with- 
out arranging for credit &, on the 
proprietor requesting payment & 
stating that the car must be left until 
the goods wore paid for, he drove the 
car away without paving * — Held : 
he was guiltv of theft it v. Thomas, 
[19281 2 AV. w. II. 608 ; 60 Can, Grim. 
Cas. 177 ; 23 Alta. L. R. 623.— CAN. 

PART XXXIV. SECT. 1, SUB-SECT. 1. 

“~*B. 

9687 i. Property in goods parted wiUi 
— Induced hy fraud.) — ^Whore the own«r 
of an article, being induced thereto by 
the fraud of ^mother, delivers the 
article to that other for the purpose 
of his endeavouring to find a purchaser. 
A empowers him to pass the property 
in the article to tho purchaser, the cane 
is not ono of larceny by a trick. M. 
handed a ring to P. on sale or return 
on demand,’^ giving P. the power to 
dispose of it to anybody he chose at a 
price fixed by M. or at any price pro- 
vided he accoimted to M. for the price 
fixed. P., who bad a fraudulent 
intent when he received the ring, 
pledged It with C. : — Held : as M. had 
conferred on P. a power to dispose of 
the ring, P. bad not been guilty of 
larceny by a trick A was able to pass 
the property in the ring to 0. — 
y.AMwgi.T. V. Moobj^ [1929! V. L. H, 
149 ; [1929] Argus L. ^ 146. — AU8. 

PART XXXIV. SECT. 1, SUB-SECT. 4. 

9647 ill. .1 — ^Where the trial 


Judge directed the Jury that, where a 
person is found to be in possession of 
anything stolen, shortly after it has 
bi*en stolen, ho may bo t onvicted of the 
stealing or of receiving ; that the 
ar-eusod might get rid of this ttu t by a 
satisfactory explanation, butthc burden 
is on him to ^vo this explanation . — 
Hi Id : this was sufficient direction 
when the accused was found guilty of 
larceny by finding, but w'ould have 
been insufficient on a conviction for 
larceny or receiving. - It. v. Wkston, 
[1027] a A. S. li. 439. AU8. 


PART XXXIV. SECT, t, SUB-SECT. 7. 
- C. 

mi.-- .1 — Krnnkdi V. P (Quo) 
(1929), 62 Can. CWm. f’as. 321.- CAN. 


PART XXXIV. SECT. 1, BUB-SECT. 9. 

—B. (b). 

•1. Goods on approval — Conversion 
of good :] — Where a person takes goods 
on approval under an agreement that 
property therein was to pass only If 
he exercised his option to take them, A 
paid cash in full for certain articles A 
in part for others: — Held: the trust 
continues till the option is exercised A 
cash payments made. A ho commits a 
orimlnal broaoh of trust if be bclls them 
without such payments.-- Khitihii 
Chanpba Dkb Hoy t% H. (1924). 
I, L. 11. 51 Calc. 796.— IND. 


PART XXXIV. SECT. 1, SUB-SECT. 13. 

■m. Crop-paymmt lease — Lessee dis- 
posing of whole crop dr appropriiding 
proceeds — Not iMence of theft.\-~R. r. 
&kND8BKB, [19^1 1 D. L. It. 1194 ; 41 
Can. Crim. Cob. 177 ; [1923] 2 W’. W. li. 
661.— CAN. 


PART XXXIV. SECT. 1, BUB-SECT. 
14.- -A. 

9880 i. Prom sheriff — Valid seizure 
must be primed 1 11. v. Lm'iuK (Kask.), 

ll'J'JGI 3 W. W. J{. 463.-- CAN. 


PART XXXIV. SECT. 1, SUB-SECT. 17. 

C. 

BO. Obtaining signature to promissory 
noff .] ~ J)ott. was convicted under 
Ctimliial Code, h. 405. of tho olleuoe 
of olitainlng by faiso protoneos a pro- 
rnirtsory note for |l,(m0 from ono II. 
The ovldimce showed that deft, pro- 
cured tho signature of B. to a form of 
promlbwory note, giving bis own note 
in oxrhange therefor. Tho printed 
form was not tlie property of B. : — 
Held : merely imliiclug B. to sign his 
name was not “ obtAiiniiig anytiiliig 
capable of being stolen ” within a. 405. 
— B. V. Licitoux, [1928] 3 D. L. It. 688 ; 
60 Can. Crim. Cas 52 ; 62 O. L. It. 
336.— CAN. 


PART XXXIV. SECT. 1 , SUB-SECT. 20. 

10,1211. For “ B. r. MdNiYiiL 
(1898), 31 N. 8. It- 422,” read ” It. e. 
MrCAJIUKY (1900), 33 N. H. It. 232. 

10,123 xiii. -- .1 — .It. w. 

AVDBKWB (N.B.) (1925). 44 < 'an. Crim. 
Cas. 201. — CAN. 

10,123 xlv. .]— H. V. WlL- 

Hov (1924), 35 B. C. It. 64.— CAN. 

10.128 XV. ,)— E. V. JONKS 

(Sask ), [19261 3 W. W. R. 313; [1927] 
3 D L. TL 679; 47 Con. Crim. Cnh. 
380.- CAN. 


10,123 xvl. .]-A<ruHea 

was found on May 17 in poswfjHlou of 
a bicycle stolen on Feb. 11 //tld: 
the period of three nmntIjH w'as not 
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10443 . Add. Annotation: — Refd. Performing 
Bight Soc. V. Mitchell & Booker, [1924] 1 
K. B. 762. 

10,200a. Steward & clerk to guardians.] — Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal. — R. v. Beacalt., R. v. 
WELLTNas (1824), 1 C. & P. 457. 

10,315a. Question ol fact lor jury.] — (1) Where 

a deft, is charged with the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the Jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
version on a certain’ date of a general 
deficiency are bad unle.ss it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the pei-son who is 
entitled to it.- -R. v. Siibap (1925), l.'U L. T. 
127 ; 89 J. P. 207 ; 42 T. L. R. 57 ; 28 Cox, 
(\ C. 80 ; 19 Cr. App. Rep. 46, C. 0. A. 

AnnotiUum : -(Generally, Mentd. It. v. Mortcr (1027), 20 Or. 

App. lUip. r>3. 

10,315b. .] — Whether a tranSaction is an 

“entrusting” within Larceny Act, 1910 
(c. *60), s. 20 (1). or a loan, entitling the 
recipient of the property to se it, is a 
(piestion of fact for i-he jury. — K. v. Smith, 
[1924] 2 K. B. 104; 93 L. J. K. B. 1000; 131 


L. T. 28 ; 88 J. P. 108 ; 69 Sol. Jo. 87 ; 27 
Cox, 0. C. 619 ; 18 Cr. App. Rep. 76, C. C. A. 

Aimoiation : — Folld. II. v. -Sheaf (1925), 89 J. P. 207. 

10,315c. .] — The true tt^st in a charge under 

Larceny Act, 1916 (c. 60), s. 20 (1) (iv) (a), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted. — R. v. Morter (1927), 
20 Cr. App. Rep. 53, C. C. A. 

10.316. Add. Annotations : — ^Apld. R. v. Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 
[1924] 2 K. B. 194. 

10.317. Add. Annotation : —Refd. R. v. Morter 
(1927), 20 Cr. App. Rep. 53. 

10,322. Add. Annotation : — Dbtd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,326a. Indictment — Necessary averments.] — R. 
V. Sheaf, No. 10,315a, ante. 

10,333. Add. Annotation : — Refd. R. v. Smith. 
[1924] 2 K. B. 194. 

10,345. Add. Annotation : — Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 

10,345a. Preliminary examination In 

bankruptcy.] — R. v. Tui^ple, No. 2204a, 
ante. 

10,345b. — Affidavit In defence to action for 

account by co-trustee.] — R. v. Tuttle, No. 
2204a, anie. 

10,410a. .] — Any violence is sufficient in law 

to sustain an indictment of robbery with 
violence. — R. v. Harrison (1030), 22 Cr. 
Ap]). Rep. S2, (’. C. \. 


<00 long t<» cast upon n('ruH(‘<l (ho duly 
(jf urconiitiuff, or Bivinsr soino reason- 
able explanation, for his possosHion, & 
in the alweneo of a reasonuhh' explana- 
tion the cl. might infer guilt 4c eonvlet. 
— .Tamks V. 11. (1927). 48 N. L. It. 289. 
— S. AF. 

10,123 xvii. .1 — llecent 

l)()H8osHlon of stolen goods is evidence 
of stealing or of receiving according to 
the circumstances of the case. It is 
open to (jucstion whether the posses- 
hion of goods stolon six wcehs prior to 
the finding of them In the posscHBion 
of the accused can be eonsldered recent 
under some clrc*umsl auces. — H. ■?'. 
IWANOHUK & IW’ANCllTTK, [1929] 1 
1). L. It. 279 ; 1 W. W. It. 12.5 ; 50 
Can. (Mm. Cas. 40.5 ; 24 Alta. L. It...'^. 
—CAN. 


PART XXXIV. SECT. 2, SUB-SECT. 3. 
d. For “ AUS. ” road “ S. AF.*' 


PART XXXIV. SECT. 2, SUB-SECT. 6. 

10,298 iv. .1 — Where u law- 

agent did not necotint for sums 
colleotod for a client, notwithstanding 
repeated applications made tor the 
money, A: only romltteil the sums 
after he Imd been arrested : — JJeld •' 
H convict iou for emhezzloment w'as 
justified. — E domi r. Mai'KAY, [192()] 
«. C. (.].) 94.— SCOT. 

PART XXXIV. SECT. 3, SUB-SECT. 1. 

10,314 ii.. .] — H. entered the 

otIloeH of F., Ltd., in V., & in cxcbaiigi' 
for 81,000 received £23 in cash ic a 
draft for £200 dravm on P. Hank, Ltd., 
Loudon, reciting “ pay from our credit 
bolanoo to the order of H. £200,*’ Sc 
signed F., Ltd. H. iudoreed the draft 
“ pay to the order ot L. Bank, Ltd., 
for dopobit to my credit.” When H. 
presonted the draft at L. Bank, Ltd., 
Liverpool, payment was ix)fiibed. On a 
charge against F. under Criminal Code, 
8. 366, for converting tho money to bis 
own use & for falling to account for 
it, it was found by the trial Judge that 
P., Ltd., was an alias for F, himself ; 


tliat k’. knew of the transaction carried 
out by his cleik; that F., Lid., had 
n<i ort'dit either at L. Bank, Liverpool, 
or at 1*. Bank, London, At they did not 
remit H.’s money to London as undei- 
takon: — Held: on tho facts stated 
the euho did not oomo within sect. .155, 
At tlie conviction was set aside. — It. v, 
Fadldh (1922), 40 (Jan. Cnin. Cas, 300 ; 
31 B. C. It. 121.- CAN. 

10,314 iii. .1-- Where ii person 

liands o^cr money to another puibuant 
to a proposal At undertaking of tho 
latter to invest tho money in certain 
securitlcb, tlioni is in subslaucc a 
“ direction,’' •within CViminal Code, 
p, .3.57, so to invest it. — It. t». Campbki.t 
(1926), 45 Can. Orim. Cos. 1,59; 22 
Alta. Ji. it. 219; [1926] 1 W. W. it. 
071.- CAN, 

10,315a i, QtuiJio7i of fart for 

jury.]-~]I(ld : ou a ehorgo of fraudu- 
lent eouverbion under sect. 20 (1) (iv) 
(5) of Lareeny Act, 1910, tho question 
wlictlior money bus Im'cu received by 
I the aeeused “for or on ac*eount of” 
otlier persons is a fact to ho dechlcd 
l)y the jury ; as It is \i(al. (hey mu.st 
he expivsdy din'ctod to find on the 
point, it is not suffleieut that It has 
not been withdrawn from them ; 
aocordingly, os no such direction hud 
been given bv the tnal judge, tlie trial 
was uusatisiaetorj. A: the aeeused 
must be re-tilcd.- A. (j. r. Lawless, 
11930] 1. H. 247.- IR. 

PART XXXIV. SECT. 3, SUB-SECT. 2. 

10.327 iv. .]-To be guilty of 

theft imdor (Miniiinl (2ode, s. 355, 
ueoused must have ixccivod money, 
valuable security, or other thingb on 
terms requiring him to band over the 
( lung received, or the proceeds thereof, 
to some person other than the person 
from whom he pocened It, & have 
frauduloutly converted it to his own 
use.— R. r.CoNNOBS (1923). 51 N. B. II. 
247.— CAN. 

10.327 V. .]— Where A. delivers 

goods to B. requiring him to account 
to him, A., for them, the ease is not 
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witldn (Mmlual Code. s. 355. — U. v. 

-LrdiK (Sask.), [1920] 3 W. W. R. 
4.53.- CAN. 

PART XXXIV. SECT. 3, SUB-SECT. 3. 

10,334 V. -On tho trial of a 

charge under Criminal Code, s. 357, 
the juiy should he instiucted to detei- 
mme. having aside any diicetions 
whi(*li may he in evidence with lespcet 
to tlie dispobition of the money alleged 
to have been nnsappliod, whether 
witliout such diicctioDb the ndalion- 
ship of (b'btor A: creditor would exist 
ill tw ten the pailies, Ac that if it would 
tin) (luections must have been In 
wilting, Ac that, if it would not, oral 
dii-ectioiih would be sulheient to 
support Hie ehuigo.— R. v. Swityk. 
1192.51 1 1). L. B. 1015; [1925] 1 

W. W. H. 0.50; 43 Cun. Criiu. Ca-. 
215.— CAN. 

PART XXXIV. SECT. 8, SUB-SECT. 2. 

19,459 i. — — Lrttrr addrrsiicd to non- 
cjtstcnt ptr&on.] — Deft, was convicted 
o sending a threateuing letter ad- 
diet-sed to “ yir James W. Moir ” at 
40, Duke St., Halifax. There w'os no 
such person as “ .Sir James W. Moir,” 
but 40 Duke St. was the business 
address of James W. Moir, by whom 
thelcttei wasieccived : — Held: deft.’s 
upiieal fjom the conviction failed. — It. 
r. Vutnm r (1922). 67 N. S. R. 415.— 
CAN. 

1 PART XXXIV. SECT. 8, SUB-SECT. 3. 

I 

I 10,465 ii. .]— Where a 

, person is indicted on a charge under 
Crimes Act, 1900, s. 99, of having by 
menaces demanded property with intent 
I to steal tho same. At where tho threats 
I or menaces used for the purpose of 
ohta.ining the property are manifestly 
of such a character that there can be 
110 doubt that they would operate on 
the mind, not only of tho victim, but 
of any reasonable person, a judge may 
in his summing up direct the fury as 
a matter of law, that if they believe 
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10,480. Add, Annotations : — Refd. R. v. Denver, 
f 1926] 2 K. B. 258 ; Hardie &; I^ane r. Chilton, 
[1928] 2 K. B. 306. 

10,487a. Demand of money as alternative to in- 
clusion In stop list — Protection of trade 
interests.] — D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to B., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assocn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor ears, etc. ; — If eld : 
D. was rightly convicted of uttering a letter 
demanding money with rnonaecs contrary to 
Larceny Act, 1916 (c. 50), s. 29 (1), & it was 
immaterial that his motive in wiiting the 
letter was the protection of a trade interest. — 
R. V. Denyer, [1926] 2 K. B. 2.*»8 ; 95 
L. J. K. B. 699 ; 134 L. T. 637 ; 42 T. li. R. 
452 ; 28 Cox, C. V. 153 ; 19 C’r. App. Rep. 
93, C. C. A. 

Avnofnlions : — N.F. Hardie & I-uue r. Chilton. [1928] 2 K. II. 
306. (No'ie. — F or the piiruosca of tlip adntinistiation of 
criminal law, unless ic until R. v. Denyer m reversal h\ 
the onlv competent ttibunal [vi/.. t he House of Lord-.], it 
iH biudinf? upon, 8c will ho enforced by, the Ct. of Cniniiial 
Appeal aprainst any porhon or personw offfmdtiur in like 
manner (Loim Hkwari, C.J.) (1928), 20 Cr. App. Hej*., 
at pp. 18'i & ISO). Refd. Auto-Muit (London) v. Chill on 
(1927), 43 T. L. 11. 463. 

10,505a. .] — Applts.were convicted of threat- 

ening to accuse tif a crime within Larceny Act, 
1916 (c. 50), s. 29 (2) (6), with intent to e\tort 
money. They had enticed a man into a 
compromising situation with one of th(‘!ii- 
selves & tJien tlu’eatened (o accuse him of 
“ improper conduct ” ; - Held : the mere 
fact of the words being callable of being 
understood to mean some oOcnee not within 
the sect, was no defence, as it was a ([uestion 
for the jury what was the eilect on the min ‘ , 
of the man on wlioin they wok' inti^nded to i 


operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the tlircat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed. — R. v. Stuart, H. v. Leonauh, 
R. V. Mapi^es, R. r. Tannkn, K. v, Tayi/iu 
( 1927), 43 T. L. R. 716 ; 20 Cr. App. Rep. 71, 
C. O. A. 

10,725a. Finding must be by night.] — B. v. 

Harris, No. 5178a, ante. 

10,731a. Possession must be by night.]— 

R. V. Harris, No. 5478a, ante. 

10,762. Add. Citation :—6H Sol. Jo. 261. 

10,754a. .]— R. V. Hyman (1926), 19 (r. 

App. Rep. 125, (*. C’. A. 

10,754b. - - Or obtained - Meaning.] “ Ob- 
tained ” in Larceny Act, 1916 (c. 50), s. 33, 
means obtained idiysically.— R. v. Mibsei.l, 
R. V. Ringlb:, R. v. KituiNaTON (1926), 19 
Or. App. Rep. 100, C. (\ A. 

10,762a. - - Necessity for.] - - On a cliargc ol 

knowingly receiving stolen goods there must 
be imcipiivocal evidence of the receiving of a 
€ hattel proved i() bo stolen. R. c. KvifiNS 
(1930). 22 Cr. Apj). Rep. 16, O. C. A. 

10,779. ^i(l(l. A n no/a f ion : —Retd, CVnn v. Turn- 
bull (1925), 89 J. I*. Jo. 300. 

10,779a. .] *(1) To sustain ail indictimuit for 

knowingly receiving stolen property some 
|)oss<*ssion or control must bo proved. 

(2) Lvidonce of intention to coniimi a 
cume IS not sufficiiuit for a conviction ol that 
Clinic. IL V. FiikF'’I)M\n (1930), 22 Cr. App. 
Rep. 133, (\(\ A, 

10,815a. Under Frauds by Workmen Act, 

1777 (c. 56), 8. 10-“ Dwelling-house **— 
Includes warehouse not attached to dwelling- 
house.] - K. V. Ki)MtTNi>«()N (1869), 2 B. & E. 
77 ; 28 L. J. M. (k 213 ; 33 L. T. O. 8. 237 ; 


the evidence for tbo Crown, the thicats | 
or mouaecs used would consfitate 
uiomu u witbm the nu anmg of t bo 
sect. — H. r. Hahmissln A' Srii (.ll- | 
GLASS (1928), 2S H. It. N. S. W. 319 ; | 
46 N. b. W. W. N. 87.— AUS. | 

pi. Ejrtnrtuni hy ron'iUihh 1 I 

— IC V. Lapiiaai (1913a 21 O. W. K. 
Ill ; 4 O W. N. 838 ; 21 ("an. Ciini. 
Cas. 79 ; 10 D. L H. 316 —CAN. 


PART XXXIV. SECT. 9. SUB-SECT. 3. 

10,679 i. Intent must be alUyeA ] - 
H. 17. Loss, [19271 1 I). L. H, 911 ; 47 
Can. Crlni. Cas. 71 ; 59 N, S. 11. 66.- - 

CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 1. 

ci. Distnict from rcccicijiy goods 

■ knowingly stolen]— 11. v. Yeama\, 
[1924] 2 1). L. 11. 1116; 2 W. W. R. 
452 ; 12 Can. Crmi. Cos. 78; 33 

B. C. R. 390.— CAN. 

sp. Receimng or retaininff— Criminal 
Code, s. 399 — Tvo scparale offences .] — 
R. V. Searle, 11929] 1 W. W. It. 491 ; 
61 Can. Crim. Cos. 128 ; 24 Alta. L. R. 
37.— CAN. 


PART XXXIV. SECT. 14, SUB -SECT. 3. 

—A. 

10,773 iv. Proof of susjnrton 

Hull goods stolen.] — Where, on a cluirKo 
of unlawful pobsession, neither of the 
arresting police conBtables swore that 
he actually entertained a subplcion 
that the artlrlc had lieon stolen or 
unlawfully obtained, & the evldcnc.e 
only rendered it probable that such 
suspicion existed : — Held : deft, could 
not be convicted. — C orstkn v. Noblkt, 


[1927] S. S R. 121 AUS. 

ll lull (I'ldinn 
/i>.f>-cwx/l A p( luon < uiiriot bu < nib d 
on t«» JUMMuit for bli pussc ioti of 
jtiouoitv undiT I'olico Ait, \III ot 
1860, H 36 (1), unlcHH IfitTv? 1 h cvi'lcnoo 
which batlsIicM, not tbo polwo odlocr, 
Imt the «'t., after Judi« Kil i onsldcrution, 
that BU( b pr()ptTt J “ lu i he 
ably mihpiotiMl of b« bi,^ stolen oi 
fittuduleritly obtained ” U r. Hhanh- 
nilAl Lui I.J1 (1896), 1. L. Iv. 20 Rom. 
318- IND. 

PART XXXIV. SECT. 14, SUB-SECT. 3. 

— B. 

10,789 ill. .] — Tbt uuio lin<iing 

of stolen pi Opel ty m tin* hou*o whoie 
areused liv4*d la not of itw If BUfIb lent 
to piove poss< BMon b\ him, w b« le t ben 
afc other inmatcb of the houbc. Then* 
must bo eoutnd, exeluHivo <7r ]oiut, as 
w cU. Espccmlly is this t he ( asc w hei e 
accused was only a coHual jninutu of 
the huube Ac whcie tho place wheie the 
piopeitv was foimd Iilddeu wuh 
ttcccbsihle, not only to the otlaci m- 
nialts of the house, biit to ouliidc rs uw 
will.- R. p. l>AWLm, ir>23j 1 
W W. R. 1163; 40 Can. » um ('as. 
312; 33 Man L. R. 103.- CAN. 

h i. .] — ^Applt. WUH flirfigMl on 

romplaint with liuvlng In bis por-* sslon 
on premises of whieh lie was tie* ii - 
puted tenant or occupier, gold ll,^^orl- 
_* 1" saspected of being stob n oi im- 
lawfully obtained. Ho was jm si nt 
when police officers dlMocmd m 
old underground working on a 
nuning lease of which 
bolder a lighted furnace, which woh 
well hidden, Sc a conslderablo quantity 
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of gold bi'fjtlng ore In a crucible in tbo 
fiiniaee. Applt. Htated he bad aban- 
iloned the leaHc, denied all knowledge 
of the oxirttenie of tlin fuinaee, ex- 
prosHed his opiMioti tliiit tho gold bad 
tMea Htolcn, A blamed somo Indian 
inmiTS who were in the vlelnlly: — 
J/ild: (1) appl^. WUH the tenant of 
pietnihCH upon which gobl rcuHonably 
Huspei ted of being Htoleii or unlawfully 
obtained was found, &, that by I‘olleo 
Ad Amiudirant Act, 19(12, h. 3, the 
onus of pi ovirig bo was not In posaession 
of Hueb gold lay on applt. ; (2) applt. 
had failed to prove that ho was not in 
j)OBscsslon of Huch gold. — H okpnek v. 
Mannivl, [1929] W. A. L. R. 42. - 
AUS. 


PART XXXIV. SECT. 14. SUB-SECT. 4. 

10,828 J. Onus of proof ] R. r 
ItLnctOViK It (N. H) (192(»), It) dan 
C’llni. CoH. 118.— CAN. 


PART XXXIV. SECT. 14. SUB-SECT. 5. 

,]- While 11 J tnie (bat the 

icfent possession of stolin piopijty 
laiscH a pn'HUinptien of but that, if 
not rea'-onablv ♦ \.pbiinf d, the posHOHHor 
IS Hu tluif. yd fox till laiHirig of Hucb 
a pi* sumption tlie i m ikhb of tho 

ssKJU or iKii -IN jiiaU*rnu.-*Jt# v. 
Pawli it, [1921] I W, R. 1463 ; 40 
['<111. ( xini (JaH, 312 ; 33 Man. L. R, 
l(d CAN. 

10,861 I. H lull IS 

\,f natuif of article.] — It. v. J<* 
[‘^iLsk ), 1 I* ‘ 

I). L. R. 679 ; 47 Can. Crim. Cas. 380. 

CAN. 
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23 X P. 710 ; 6 Jur. N. S. 1861 ; 7 W. R. 
666 ; 8 Oox, O. O. 212 ; 121E. B.SO. 

AwnoUaimM t — Meotd. Gnxmestad «. Pztoe, Follmore .. 
Walt (1876), L. R. 10 Exob. 65 ; Re Layard, La^urd v. 
Bessboro^ (1016), 85 L. J. Ch. 505 ; A.-G. v. Brown, 
[1980] 1 K, B. 773. 

lOfSTBa. .] — R. V. Dawson (1926), 10 

Or. App. Bep. 128, 0. 0. A. 

10,878b. .] — ^The proper direction, on a 

charge of receiving with g^ty knowledge is 
that, if the jury are satisd^ that deft.’s 
explanation is consistent with his innocence, 
they ought to, not may, acquit, even U they 
do not accept the explanation given by a 
witness for the defence. — ^R. v. Kbttbring- 
HAM (1926), 19 Or. App. Rep. 159, C. 0. A. 

10,898. Add, Annotation : — Refd. Eadie v. 1. B. 
Comrs., [1024] 2 K. B. 198. 

10,906a. O—R. V. Reynolds (1927), 20 

Or. App. Rep. 126, O. 0. A. 

10,906a. .] — On the trial of an indictment for 

receiving with guilty knowledge, the jury 
must bo clearly warned that the contents of 
a statement made by the thief before the 
trial are not evidence against deft., & if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his testimony. — U. v. Baqulby (1925), 19 
Or. App. Rep. 64, O. 0. A. 

10,927a. Several accused charged with receiving — 
Direction as to possession.] — R. v. Peckuam 
(The Younger), No. 8165c, ante. 

10,040. Add. Annotation : — Refd. R. v. Berg, Britt, 
Oarr^ & Lummies (1927), 20 Or, App. Rep. 38. 

10,954. Add. Annotation : —Aa to (2) Apid. R. v. 
Woods (1980), 148 L. T, 811. 


10,997. Add. Annoiaiion : — Refd. Iiake v. Simmons 
<1926), 06 L. X K. B. 586. 

11,011. Add* Annotation : — -lientd. Perlak Petro- 
leum Maatechappi) v. Deen, [1924] 1 K. B. 

11,088a. .] — ^Falee pretences are not proved, 

unless the falsily of the words used is 
unequivocal & intentional. — ^R. v. Seely 
(1928), 21 Or. App. B^. 18, 0. 0. A. 

11,069. Add. Annotation : — Mentd. Short v, Poole 
Oorpn. (1925), 42 T. L. B. 107. 

11,120. Add. Annotaiion: — Refd. R. v. Punch 
(1927), 20 Or. App. Rep. 18. 

11,846. Add. Annotations: — Refd. R. v. Punch 
(1927), 20 Or. App. Bep. 18; R. v. Woods 
(1930), 143 L. T. 311. 

K. B. 311 : 93 

L. X K. B. 144 ; 130 L. T. 818 ; 27 Cbx, 
O. 0. 674 ; [1924] B. & 0. R. 78. 

11,428. Add. Annotation : — ^Mentd. Minter v. 

Priest, [1929] 1 K. B. 655. 

11,467. Add. Annotation: — ^Refd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 

11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 88 — ^Tlme for bringing — 
Existing tenancy.] — Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect, with having three 
months before wilfully damaged his premises : 
— Held : the charge should have been made 
within one month. — D owell v. Bbning- 
FIELD (1841), Oar. & M. 9. 

11,686. Add. Annotation : — ^Refd. British Broad- 
casting Oo. V . Wireless Iieague Gazette Pub- 
lishing Oo. tl926), 95 L. J. Oh. 272. 


10.S82 iv. .l—R. V . An- 

drews (N.B.) (1025), 41 Can. Cnm. 
Cas. 201.— CAN. 

10,852 V. .] — R. V . .Tones 

(Saak.), [1926] 3 W. W. R. 813; [1027J 
3 D. L. R. 679; 47 Gan. Orliu. Oas. 
380.— CAN. 

PART XXXIV. SECT. 14, SUB-SEOT. 6. 

10,901 1. Recent poasesaiim of stolen 
propertv — As evidence of receivinfi .} — 
R. V . Jones (Saak.), [1026] 3 W. W. R. 
313; [1027] 3 D. L. R. 679; 47 Can. 
Crim. Ooa. 380.— CAN. 

PART XXXIV. SECT. 14, SUB-SECT. 9. 

n. Several articles received by different 

S eracna — Beoeivers triable jointiy ,} — 
LDSBAMMAT UULJANIA V . K. (1927), 
1. L. K. 6 Pat. 683.— IND. 


PART XXXIV. SECT. 16. SUB-SECT. 1. 

10,975 ii. .] — ^In order to oon- 

Htltuto the oflouce of obtaining money 
by false pretenoes. It Is not ueoessary 
that the fraud should oporate in 
precisely the way Inteudod or expooted 
by prisoner. If in foot the fraud 
operated as a dlroot oauso of the pay- 
meut of money, it is immaterial that 
the chain of causation was dlfloreut 
from that which prisoner intended or 
expected. — R. v. LAMUASSt. [1927] 
V. L. R. 349 1 49 A. L. T. 23 ; [1927] 
Argus L. R. 297.— AUS. 


PART XXXIV. SECT. 16. SUB-SECT. 2. 

— B. 

11,001 ii. .] — ^Whoro ac- 
cused was found guilty of an olXonci' 
under Crimes Act, 1915, s. 181 (a), for 
obtaining goods by false pretenoes : — 
Held: under the above seot. it was 
not neoeesary that the property in the 
goods obtained should pass to aoousod. 


the passing of tbo proporty from the 
i)oi*son defrauded buiug sulficiont. — 
it V . O’Sullivan. [1925] V. L. R. 614 ; 
.'>47 A. L. T. 3 : 31 Argus L. R. 263.— 

AUS. 

PART XXXIV. SECT. 16, SUB-SECT. 2. 
— D. 

in i. .] — ^Whore a party is 

induced by false reprosentatlou to 
part with possession of goods, but does 
not port with the right of property 
therein, there oan bo no conviction 
for obtaining goods undor false pre- 
tences. — ^11. V . McManus, [1024] 3 
D. L. R. 297 ; 42 Can. Grim. Gas. 248 ; 
51 N. B. R. 255.— CAN. 

PART XXXIV. SECT. 16. SUB-SECT. 3. 

— D. (d). 

11,191 i. Value or extent ofbu»inea8.\ 
— H. V . I'KNNT (1926), 35 B. G. R. 
414.— CAN. 

PART XXXIV. SECT. 16. SUB-SECT. 4. 

11,2661. BeasonaMe belief 

in ability to pay.] — It. v. REVNOLDa, 
11927] S. A. & iL 228.— AUS. 


PART XXXIV. SECT. 16. SUB-SECT. 7. 

n i. AUeged false repreaentation 

of markti valve of bonds — Jso averment 
that market value not as rmresented .] — 
R. V . Robertson (N. sT). [1928] 4 
D. L. R. 778 ; 50 Oan. CMm. Gas. 179. 
—CAN. 


PART XXXIV. SECT. 81, SUB-SECT. 8. 

11,888 1. Who is a ** crstKtor.**}— A 
person who sells goods, other than 
neoeasaiiae, to an mlOnt, Se who has 
no enloioeable claim for ttie pdioe, is 
not a **oredltor*’ wlthiii &tmmal 
Code. 8 . 417.— R. v. Rabh (19SS). 41 
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Oan. Crim. Cas. 216 ; 63 0. L. It. 245. 
—CAN. 

PART XXXIV. SECT. 26, SUB-SECT. 1. 

— B. 

sq. Intentional wrongful iniury.] — 
To constitute the orimo of mdUcious 
injury to property, all that is neoeesary 
is on intentional wrongful injury to 
auotbor’B property. Upon proof of 
the wrougfm Intention the ct. will pre- 
sume malice, though that nresumption 
may bo rebutted. — R. v. Mashabign, 
[1924] App. D. 11.— S. AF. 

PART XXXIV. SECT. 26, SUB-SECT. 6. 

sr. Possession of explosive subsUsnee — 
Explosive Svbatancea Act. s. 4 — Meaning 
of “ utUawfuUy " " mahciously .”] — 
Held : the word “ unlawfully *' in 
Explosive Substances Act, s. 4, signifies 
“ not for a law'ful object,” Sc the word 
** maliciously ” means Sc implies an 
Intention to do an act which is wrongful, 
to the detriment of another person. — 
Dula Singh v. R. (1928), I. L. R. 9 Lah. 
631.— WD. 


PART XXXIV. SECT. 86, SUB-SECT. 
17. 


11,699 Ii. .1— The fdet that a 

stray bull is castrated, in aocordanoe 
with a local custom among stock 
breeders to protect pore-bred stock, 
is not a defence to a prosecution under 
Criminal Code, s. 510 (B) (b), for 
maiming or wounding tbo stray bull. — 
R. V . England (1925), 43 Can. Grim. 
Cas. 11 : 19 Bask. L. R. 165 ; [1925] 
1 W. W. R. 237.— OAN. 


St. What is **wilfuUy** IrfUtiw.]— 
A ohaige laid under (himinal Code, 
B. 537, of wUfolly kiUlim a stiver black 
fox which had eaoapea from Its oaoe 
was dismlsBed on the ground that the 
aeonsed’s shooting of the fox was not 




YoL X?.>~€ximi]ua Law. Cases 11«709— 12,169b 


11,709. Add, Annotation : — Reid. 
Evans, [1926] 2 K, B. 794. 


Barnard r. 1 11,738. Add, Annotation : — Reid. Conn v, 
I bull (1926), 89 J. P. Jo. 300. 


Turn- 


Part XXXV. — Forgery, 


11,797. Add, Annotation : — Reid. McDonald v, 
Nai^, [1924] A. 0. 625. 

11,884. Add, Annotations : — Consd. Beckitt v, 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Reid. Goldman v Cox (1924), 40 
T. L. R. 423 ; Underwood v. Bank of Liver- 
pool, Underwood v, Barclays Bank, [1924] 
1 E. B. 775 ; Fenton Textile Assocn. v. 
Thomas (1929), 46 T. L. R. 264 ; Lloyds Bank 


V. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Mentd. Australian 
Bank of Commorco v, Perel, [1926] A. 0. 737 ; 
Jones V, Waring & Gillow, (1926] A. 0. 070. 

11,837. Add. Annotation: — 'Reid. Mason v. Lock 
(1929), 140 L. T. 690. 

11,962. Add, Annotation : — ^Reld. R. v. Furquson 
(1845), 5 L. T. O. S. 458. 


Part XXXVI. — Deceit by Fortune Telling, Witchcraft, 
Sleight of Hand, etc. 


12,169a. .] — The offence under 

Vagrancy Act, 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete w ithout any 
allegation or proof that deft, did not believe 
in the possession of the powers claimed 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft. — Stone- 
house V. MassoN, [1921] 2 K. B. 818 ; 91 
L. J. K. B. 93 ; 126 L. T. 463 j 85 J. P. 167 ; 


37 T. L. R. 621 ; 19 L. G. R. 477 ; 27 Cox. 
C. O. 23, D. 0. 

Annotation : — FoUd. Irwlii v, Harkor (1925), 09 feol Jo oSO. 

12,169b. .1 — It is not necessary to 

prove a deceitful purfiOHO or fraudulent intent 
as a condition pn^oedent to a conviction under 
Vagrancy Act, 1824 (c. 83), s. 4, of a person 
piofesflmg to tell fortunes.-- Irwin v. !' 

(1926), 69 Sol. Jo. 589, D. 0. 


done “ wilfully,” within the ineanlnK 
of that term m said section, but was 
Justified to protect his property. — U. 
V. PJDTEHSON (Sask.), [19281 3 W. W, K. 
616.— CAN. 


PART XXXIV. SECT. 26, SUB-SECT. 

20 . 

li. .1 — The form of conviction 


should state the amount of injury done, 
olthoufirh it should adjudsre the whule 
penalty, iiicludimc the amount to he 
applied aocorduigr to law -It. v 
KwrrzEL, 11924J 1 D. L. K. 621 ; 1 
W. W R. .142; 41 Can. Crlm. Gas. 
279 ; 20 Al^a. L. It. 19.— CAN. 


PART XXXV. SECT 2, SUB-SECT. 2 
11,762 i. AnU Uatinp ] — I Jio auUj 


dutinic of u do( ument is not a forKory, 
nnleHS it has or could have upeuited 
to the prejudice of any one.- If. v, 
(loHlND HlNon (1920), I. L. R. b Ihit. 
')7.t. IND. 


PART XXXV. SECT. 8, SUB-SECT. 1. 

sz. Vttercr nted not be antnat furocr.] 
- JiAHii V. H.M. Advouaim, [1927] 
s (' (I ) 51. SCOT. 
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CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL 


Part I. — Contempt 

1. Add. Annotation: — Aa to (2) & (3) Apld. Re 
William Thomas Shipping Co., Dillon (1£. W.) 
& Sons, Ltd. V. Tho Co., Re Thomas (Sir 
Robert), [1930] 2 Ch. 368. 


of Court Generally. 

3. Add. Annotations : — Refd. Apted v. Apted & 
BUss, [1030] P. 240. Mentd. Glasbrook v. 
Glamorgan County Council, [1925] A. C. 
270. 


Part III. — Jurisdiction to Commit or Fine for Contempt. 

46. Add. Citations:— mb nom. R. v. Brownell, 1 Ad. &> El. 598 ; 3 L. J. M. C. 118 ; 110 E. R. 1335. 


Part IV. — Criminal Contempt. 


08 Add. Citation suh nom. lie Davies, Bdtson 
V. Davies, 4 T. L. R. 680. 

164a. .] — Observations on the distinction 

between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as con.stitutes cont< mpt of ct. — 
R. V. New Statesman (Edfior), Ex p. 
Public Prosecutions Dirbctou (1928), 44 
T. L. R. 301, D. C. 

jeSa. .] — R. V. New Statesman (Editor)» 

Ex p. PUBLIC Prosecutions Director, No. 
164a, ante. 

166. Add. Annotations: — Aa to (1) Apld. R. v. 
New Statesman, Ex p. Public l*rosccutions 
l)ii*ector (1928), 44 T. L. R. 301, As to 
(2) Apld. R. V. New Statesman, Ex p. Public 
Prosecutions Director (1928), 44 T. L. R. 301. 

167. Add. Annotation : — Refd. R. v. People, Ex p. 
Hobbs (192.'5), 09 Sol. Jo. 491. 

179. Add. Annotations: — Refd. R. v. Evening 
Standai'd, Ex p. Public Prosecutions Director. 


R. V. Manchester Guardian, Ex p. Same, R. v. 
Daily Express, Ex p. Same (1924), 40 T. L. R. 
833; R. V. Daily Mirror, Ex p. Smith, [1927] 
1 K. B. 845. 

179 a. Results of investigations of private 

detectives.] — When an accused person is under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a newspaper to employ amateur detectives for 
the purpose of investigating the facts of tho 
alleged crime & to publish the results of that 
investigation. — R. v. Evening Standard, 
Ex p. Public Prosecutions Director, 
R. V. Manchester Guardian, Ex p. Same, 
R. V. Daily Express, Ex p. Same (1024), 40 
T. L. R. 833, 1). C. 

180a. Charge to grand jury.] — A charge to the grand 
jury delivered by the Recorder of Tjondon 
in a place to which the public & reporters are 
admitted is a x^ublic judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 


PART III. SECT. 2. 

h i. .1— Under Lotlors rateut of 

the Patna High Ct.. clause 28, a Dlv. 
Bench has power to issue a rule to 
show cause against committal for 
contempt. — lie Mciui Minohak 
Prasad (1U28), I. L. It. 8 Pat. 323.— 
IND. 

k i . 1 rish Free Slate. ] — The High 

Ct. of .lustice of the Irish Free State 
has jurisdiction to commit for con- 
tempt of ct.— A.-G. V. O’Kelly, 11928) 
1. It. 308.— IR. 


PART IV. SECT, 1. 

97 iv. .1 — The phiase 

“contempt of ot.“ does not in the 
least describe tho true uatuio of tho 
class of olfouco oomimtted, viz., intei- 
foring with tho administration of tlie 
law in impeding preventing tlie 
coiirso of justice. Imprisonment for 
broacli of mtordiot being in viudicatiou 
of public law. It must not be assumed 
tliat an order for release will follow 
upon an apology te promise of obodlonoo 
to the orilers of the ct,, oven though 
such apology is accompanied by a 
statement on behalf of complaincr that 
ho no longer requires the protoction 
which the original interdict gave him. — 


Johnson v. Grant, [1923] S. C. 789. — 

SCOT. 

PART IV. SECT. 3, SUB-SECT. 1. 

sp. Sending IclUr to judge confatn- 
tng offensive references to judgment .] — 
lit Milli R (1921), 54 N. S. It. .i29.— 


PART IV. SECT. 3, SUB-SECT. 2. 

166 li. ]- A newspaper in tlic 

course of on mtiilc called a judgi* 
sjcopbiuitu,” A, accused him of 
having decided a case not ai'cordmg 
to the dictatoH of justice but in oidei 
lo ^ilease ol hors /Jc/d .• (1) the 

publieatiou of an aiticlo rcfeiiiug to u 
case whieli had been decided might 
amount to emtempt; (2) an article 
seiindaln.mg a ct. or judge was a 
(oiitempt of ft. — IJ, r. IIabjr 

(iy2.>), 1. L. It. 6 i.ah, 529.— IND. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 

r i. .]— i* SMini’s NtWf^- 

rxpi.RS, Ltd.. Exp. Hums (1927), 28 
h. H. N. S. W. 85. -AUS. 


170 1 , A’o pntcctdinos pi ruling.] 

— Applt. was lined for contempt in 
respect of matter published by him : — 
Held : (1 ) there bemg no attack on any 
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et. or Its members, there could be no 
contempt of ct. lu respect of anything 
tciidmg to obstruct the course of 
justice iu th(‘ ubsciico of any pending 
proceedings to which tho published 
matter could apply ; (2) there wiu 

nolhmg in the published matter which 
was Ciueuluted to piejudice the eom*8o 
of justice , (3) tho order must bo set 
aside. — I'OKiKK v. K., Ex p. (’ihn 
Man Yeic (192G), 37 C. L. 11. 433.— 
AUS. 


178 I. lYisoncr committed for trial — 
Antecedent character of prisoner .] — 
Appot. was charged with breaking & 
entering with Intwit, & on the morning 
of tho hearing of tho proceedings in the 
police ct. & the suosequent morning 
an account of tho alleged crime & other 
offences apparently connected there- 
with was published in a newspaper. 
Appet. was committed for trial at tho 
orlumial sessions. Tho articles con- 
tained stateuients that tho accused 
was concerned lii the commission of 
crimes other than that with which ho 
was charged, be that the arrest of tho 
accused, with another man, was a 
“ clean-up ’’ of many recent burglaries ; 
— Held: these statements might preju- 
dice tho fair trial of the accused, &. con- 
stituted a contempt of ct. — Jfc Thomas 
(1928), S. A. S. R. 210.— AUS, 



Vol. XVI.— Contempt of Coart. Cases 180a— 274. 


Consideration of the question whether or | 
not a report published in a newspaper of a 
charge by the Recorder of London <o the ' 
grand Jury was a fair &; acouraio report & 
should be regarded as privileged. — R. v. 
Evening News, Ex p. Hobbs, fl925] 2 K. B. 
158 ; 94 L. J. K. B. fill ; 132 L. T. 707 ; 41 
T. L. R. 291 ; 27 Cox, C. 0. 701. D. C. 

182a. Publication of statement that money paid i 
into court — ^Libel action against newspaper — i 
Ubel Act, 1845 (c. 75), s. 2.]— (1) The i 
amount of a payment into ct. by deft, under I 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 90), 8. 2, is not to ho com- i 
municaied to the Jury, where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been paid by deft, to | 
pltf.’s solr., inasmuch as the publication of 
such a statement is calculattxl to prejudice ! 
the fair trial of the action. i 

(2) In such a case the proper procedure 
to be adopted by deft., who alleges that 
pending the trial of the action pltf. has been | 
guilty of contempt of court, is not to apply | 
for a* rule nisi for attachment, but to procccsl i 
by notice of motion in the action. — R. r. 
Wealdstonb News & Harrow News 


Add. Anmtationa : — Refd. R. v. Daily Mail. 
Ex p. Factor (1028), 44 T. L. R. 303 ; 
Rr William Thomas Shipping Co., Dillon 
(II. W.) ic Sons, litd. r. Tne (\)., Er Thomas 
(Sir Kobert), 1 1030 1 2 Ch. 30S. 

Add. Annotation : Consd. 7iV William 

Thomas Sliippjng Co., Dillon (II. VV.) & 
Sons, litd. V. Co.. /»V Thomas (Sir 

Robert), [10301 2 (Mi. 30S. 

. Appointment of receiver for 

debenture holders. I Contt‘iupf of ct. may 
ineUitb' eomluet which, while it cannot 
directly itijliumee a jmlge’s mind, is ealcu* 
lateil to afl'trt tlu‘ eomluet of parties to pro- 
ceedings, \ tlio et.’s jmisdieti«»n to eommit 
for eonlempt is not eoiiiined to eases in wdiieh 
its orders Tiiay diri‘etly bt* afti'eti'd. 

On the application of ]>ltfs. in a debenture 
luilders’ aelion, a receiver of the shipping eo. 
was apx>ointed on tlie ground of jeopardy. 
A direct oi of a eo. which managed the 
shipping eo.’s business, who was also a 
guarantor of deb(‘ntiire.«j isBiKul by tho 
sbi])ping eo., auiboristsl newspapers to 
publish tnft*rviews in which h(‘ adversely 
eritiei7.e<l the conduct t>f pitfs. in having 
obtaimsl the apjioint merit, of a I’ceeiver, Ac 


(Editor, Printer & J’ublisiier), Harley v. i 
Sholl (1925), 41 T. L. R. 508 ; 00 Sol. Jo. 
042, D. 0. 

190 Add. Annotations: — As to (1) Apld. K. v. 
Wcald.stone News Ac Hari'ow News, Harley 
V. Sholl (1925), 41 T. L. R. 508. As to (1) 
Con»d. William Thomas Sliip)iing <’(»., 
Dillon (II. A\'.) A S<»ns, Ltd. a. The (’o., AV* | 
Thomas (Sir WobiTt), 1 I930J 2 (Mi. Refd. | 
H. V. Evening Standard, Exp. Public Prosecu- 
tions Director, 11. v. Manciie.ster (luardiun. 
Ex p. Same, R. v. Daily Express, Ex p. Same i 
(1924), 40 T. \j. U. 833 ; R. v. People, Ex />. 
Hobbb (1925), 09 Sol. Jo. 491; R. v. Daily 
MiiTor, Ex p. Smith, [1927] 1 K. B. 845 ; R. ? . 
DaUy Mail, Ex p. Factor (1928), 44 T. L. R. ' 
303. As to (2) Consd. /iV Willuun MMiomas | 
Shipping <V)., Dillon (11. W ) A: Sons, Ltd. r. 
The (M)., JE Thomas [19301 2 (Mi. :h‘>8. 

192a. -A publication made with the 

clear intention of prejudicing the fair trial 
of an issue pending before a et. is obviously 
a contempt of ct., & will be punish<*d as such. 


he furtlii'r stated that by so doing thi‘y had 
“ siiiavslied the goodwill A organisation of the 
business m a day ” »V I bat “ no oric‘ in shipping 
circles can undiMNtaml this line of eomluet.” 
MMie interviews (lid not state that the appoint- 
ment WHS on tlie ground of jcsipardy or that, 
as was tht‘ fact, the eo. could not eoiitimie to 
carry on Imsim'ss iinh'ss mom‘y w'as im- 
mediately found. On a motion by pitfs. for 
an order to eominif the dirisdor, A also the 
managing <*dilor iSc th(‘ ow-ms's tV puhlishers 
of the nev\ spapers : t/rld : tho publication 
<»f injurious misrepresisitat ions concerning 
parlb's to proe(*(*(lmgs in nMatiori to those 
pi’txMS'dings may amount, to eontorn))t of 
et beeans»‘ it may eaus(‘ thos(‘ parlies to 
discontinue or to eoiripromis(‘, Ac IxraiiHo it 
may ihder pei-sons wuth g(xxl eausos of action 
ti’om eoffdrig to the et., Ac is thus Jikedy to 
atTeet the eoiiisi* of ju'-tiee. Eo VVji.mam: 

Siiii*i»in(i (S, , Ltd., Dii.ldn 
( 11. W.) Ac Sons, Ltd. v. MMie Co., Ep 
MMio.mas (Sir Robert), 119301 2 (Mi. 3(t8 ; 
99 L. J. (Ml. ,500. 


But where the ct. i.s satisfied that there was i 
no sucli intention Ac yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless {inter alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purpose. — 
R. V. Daily Mail (Editor), Ex p. Faci'or 


234. Add. A nnotation : — "Reid. H. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 303. 

236. Add. Annotation : — Dbtd. R. v. Payne, [1806] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Ruwselt., C.J.). 

274. ^idd. A nnolation : Refd. /tp William MMionuis 
Sliippirig (’()., Dillon (II. W.) A: Sons, Ltd. 
V. MMie Co., Ep MMioriifis (Sir Itobcit), (1 9.10 j 


(1928), 44 T. L. K. 303, D. C. 


2 (Ml. 3(i8. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) i. 

193 ii. .1 — K. r. McIvkov, j 

Re Whitksiue (1U15), :i‘2 W. L. It. 
764 ; 9 W. NV. R. 846.— €AN. I 

193 lil. .1 — ^Mriude.v Bkit- j 

.ANNiA Co., Ltd. v. waltebs. Re Lewis i 
( 1915), 9 O. W. N. 87 ; 34 O. L. H. 1 
fil8.— CAN. 

193 iv. .1 — The publication of 

comments on a case pending trial in 
a ot. amounts to contempt of ct., if 

J.S. 


tho comments are such as aro iikoJj 
to prejudice the adniini.-tnition of 
justice In the case.— IL r. M vt .v« Tiv 
.Saw (1927), I. L. R. 0 Ron. 3'K~IND. 


fjeinoanour.- A.-(i.r J>\viaHo.N', 1192.0] 
X. Z. L. if. 849 N.Z. 


PART IV. SECT. 3, SUB-SECT. 3.- 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) iv. 

sq. Genernl rule.] — A newspyjK inuj’ , 
lujt, in tho guif»c of rejiorlaiK public 
Judicial proceodingH, the 

writer’s own opinion of the d< meunour i 
of a witness be so comment on that , 


e i. JyiidjUity of printer .] — A 

printer cannot escape liability, by 
alleging a eontiuct with the owner of 
tho press that he was not to )>• 
n -.porisllde for the contents of tin 
pnhllcations. — R. t>. Mauno Tin >\\\ 
(1927),I.L.R.eRan.39.- IND. 
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283a. photograph of prisoner — Identity in issue.] 

— It is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal olTencc, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial. — B.. v. Daily Mirror, 
Fx p. Smith, [1927] 1 K. B. 845 ; sub nom. 
B. V. “ Daily Mirror ” (Editor & Pro- 
prietors), B. V. “ Daily Mail” (Editor & 
pjtopRiETORS), Fx p. Smra, 96 L. J. K. B. 
352 ; 136 L. T. 639 ; 43 T. L. B. 254 ; 28 
Cox, 0. C. 324. 

298a. Advertisement misrepresenting result of 
proceedings.] — Gillette Safety Razor Co. 
V. Gamaqe (A. W.), Ltd. (1906), 24 

B. P. 0. 1. 

JrmotaHon : — Reid. St. Mnnpro Manufacturing Co. u.Hutchi- 
BOU Main (1908), 25 R. P. C. 356. 

301. Add, Annotaiiom : — As to {^) Held. Greenway 


V. A.-G. (1927), 44 T. L. R. 124. As to (2) 
Consd. lie A. B.’s Petn. (1027), 97 L. J. P. 104. 

377. Add, Annotaiion : — Refd. Apted v. Apted & 
Bliss, [19.30] P. 246. 

378. Add. A7inofation : — Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

386. Add. Annotation : — ^Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

389. Add. Annotation : — Refd. Apted v, Apted & 
Bliss, [1980J P. 246. 

393a. ^Exercise of discretion sought by petitioner 
in divorce — Effect of suppression of facts or 
false statement.] — A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exorcised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 
& liable to its consequences. — ^Apted v. 
Apted & Bliss, [1930] P._246 ; _99 L. J. P. 

Sol. Jo. 338. 


Part V. — Contempt in Procedure 


406a. .] — Owen v. Pritchard, [1876] W. N. 

147 ; 3 Char. Pr. Cas. 867. 

406b. — .]~-Ransom V. Boyd, [1877] W. N. 236. 

429a. Consent order — Breach of scheduled 

terms.] — ^There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, &> a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms. 


followed by proceedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can bo launched 
forthwith on breach. — Dashwood v. Dash- 
wood (1927), 71 Sol. Jo. 911. 

466. Add. Annotation : — ^Mentd. Ellerman Lines 
v. Read, [1928] 2 K. B. 

459. Add. Annotations : — ^Mentd. The Volant (1842), 
1 Wm. Rob. 383 ; The Mary Caroline (1848), 
6 Notes of Oases, 536 ; The Mellona (1848), 
3 Wm. Bob. 16 ; The Benares (1860), 14 
Jut. 681 ; The Milan (1861), 6 L. T. 690; 
B. V. City of London Court Judge, [1892] 1 
Q. B, 273 ; The Dictator, [1802] P. 304. 

484. 4t/f/. Annotaiion : —Consd. Cotton v. Heyl, 
[1930] 1 Ch. 610. 


Part VI. — ^Attachment and Committal. 

487. Add, Annotation : — Mentd. K. v, Woolwich 599. Add. Annotations : — Mentd. Duff Development 
B. C., Exp. Woolwich Gdna. (1922), 128 L. T. Co. v. Kelantan Government, [1923] 1 Ch. 

874. 385 ; Engelke v. Musmann, [1928] A. C. 433 ; 

536. Add. Aiinotation : — As to {2) Consd. Burrowes Dieldnson v. Del Solar (1929), 45 T. L. R. 

V. Burrowes (1029), 141 L. T, 201. 637. 


PART IV. SECT. 8, SUB-SECT. 4. 

•r. Nccisaity for interference wUh 
admin idrai ion of jt/rfirc. J— It Is con- 
tempt of ct. to i>ul)ll8b un article in a 
newspaper commenting on the pro- 
ceedings In a ponding criminal prosecu- 
tion ov civil action ; but the Bumniaj-y 
Jtu'lBdlotlon poBsessod by a High Ct., 
to punish for contempt, ought only to 
bo oxorolsod when It is probable tlmt 
the imblicatlon will Bubstantlally Inter- 
fere ^^lth the duo administration of 

i UBtlce. — Tuic Goviebnmknt Ahvouatk, 
iuuMA. V. Saya Skin (i929), 1. L. U. 7 
Ran. 814.— IND. 


PART V. SECT. 1, SUB-SECT. 1.— 
B. (a). 

St. Diacretixm of court to commit — 
Party unable to obey order.] — Where a 
party could neither bo said to have 
refused nor neglected to comply with 
an order of the ot. ; — Held : ho was 
not guilty of contempt. — R. v. Ottt, 
Kx p. RoBKiti'B, U. V. WniTR, Ex p. 
RobRUTS (1922), 50 N. H. R. 401, 411. 
—CAN. 


PART V. SECT. 2, SUB-SECT. 3.— K. 

■w. To hand over papers — By one 
solmtor to another —ufftr to comply 
subject to rondUion.}~A solr. wob 
ordered by the ot. to hand over papers 
to another solr. & failed to do so : — 
Held : guilty of contempt. 

An offer was made to hand over 
Buhjoot to certain spocillcd conditions : 
— Held : a refusal of this offer was 
Justifled. — Re Bbyant, Jsard & Co., 
Ex p. Lanqley, 119241 1 D. L. R. 49. — 
CAN. 

ax. To refrain from inierference with 
hvaintsB.]— C umberland Railway & 
Coal Co. v. MuDouuall (N. S.) (1911), 
9 E. L. R. 289.- CAN. 

ay. To rc-invtst money— Jn purchase 
of house — Registration in specified 
names.] — An order made in a divorce 
action commanded rf'sw., in the event 
of his selling hia resiouo, to reinvest 
the inirchoso-nionevB “ iinraodiutely ” 
in the purchase of a new homo & to 
register it in the Joint nomes of the 
oilloial guardian Sc resp. iu trust for his 
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children : — Hild : the failure of resp. 
to comply with the tenns of the order 
as to the registration of the new home 
in which he had invested the proceeds 
of tho sale of the home referred to iu 
the order constituted a contempt of 
ot. which under its inherent powers 
the ct. could punish by committal, 
although the order was made uhon the 
aiipUcahlo Divorce rules did not con- 
tain any provision similar to sect. 79 
or sect. 97 of the present Divorce 
rules. — Midolsy r. Midoley (B. C.), 
[1929] 3 W. W. R. 121.— CAN. 


PART VI. SECT. 6, SUB-SECT. 8.— 
B. (a) il. 

674 i. Qeneral rule — Notice auMcient 
unthout aervxee.] — If a person enjoined 
bv a prohibitory injunction becomes 
aware without personal service of the 
existence of the order & nevertheless 
commits a fault, he is just as liable to 
attachment as if he had been personally 
served. — Eluott v. Applbi'on (1923), 
19 Tas. Ji. R. 20.— AUS. 



VoL XVI.— Contempt of Court. Cases 807—11158. 


607. Add. Annotation : — ^Refd. Capron v. Gapron. 
L1927] P.243. ^ 


698. Citations : — ^Por “3 Bing. 223; 11 Moore* 
C. P. 65 ; 4 L. J, O. S. 0. P. 67 ; 130 E R. 
498 ” read “ 3 Bing. 223 ; 130 E. 11. 498 ; 
sub nom. Thobpb v. Gisboubne, 11 Moore. 
C.P.66; 4 L. J. O. S. 0. P. 57.» 


709. Add. Annotation: — FoUd. R. v. Wealdstone 
News & Harrow News, Harley v. Shell (1925), 
41 T. L. B. 608. 


709a. .] — B, V. Wbaij>stone News & Harrow 

News (Editor, Printer & Publisher), 
Harley v. Sholl, No. 182a, ante. 

710. Add. Annotation : — .4s to (1) Refd. Shragor 
V. Dighton, [1924] 1 K. B. 274. 

750. Add. Annotations : — ^Mentd. Re Wingfield & 
Blew, [1904] 2 Oh. 606 ; Bussell i>. Bussell, 
[1924] A. 0. 687 ; Warren v. Warren, [1925] 
P. 107. 

776a. Substituted service — When ordered.] —Bs A 
SouciTOB, [1892] W. N. 22 ; 36 Sol. Jo. 271. 

781a. On former clerk — ^At place where solicitor’s 
name on door.] — Held : the service was not 


sulDcieut. — ^Braoo v. BAtghard (1858), 28 
L. J. Ex. 36 ; sub nom. Be Bbago & 
Hatchard, 32 L. T. O. S. 132. 

894. Annolation :*—A8 to (1) Refd. B. v. 

Central Criminal Court JJ., Ecc p, h. 0. C., 
[1925] 2 K. B. 43. 

931a. Irregularity of attachment.] — Be 

Bevan & GiBLiNa (1863), 12 W. R. 196, L. JJ. 

948. Add. Annotation : — Mentd. Pitchers v. Surrey 
County Council, [1923] 2 K. B. 67. 

1039a. .] — ^After an order for a 

writ of attachment had been made against 
a solr. in default further tune was given by 
his client, the civditor, on part pa^^ent 
being made. On further default the writ was 
ext‘cuted, & the solr. imprisoned : — Held : 
the right to enforce the writ hod not boon 
waived. — Re A Solicitor (1896), 64 L. J. Ch. 
894. 

1071a. Deposit of permit or passport In court 
Imprisonment for taking infant out of Juris- 
diction.]— \i) ami V. Ao\.m 1 (1929), 73 Hoi. .Jo. 


Part VII. — Position of 

1128. Add. Annotations : — Generally , Mentd. 
Evans v. Evans & Blyth (1904), 20 T. L. B. 
612 , Re Wigand, B. v. Wigand (1913), 82 


Party in Contempt. 

L. J. K. B. 735 J Bussell v. Bussell, [1924] 
A. C. 087, Warren v. Warren, [1926] P. 
107. 


PART VI. SECT. 6, SUB-SECT. 4. 

•z. Direction to issue writ of 
attachment may he to clerk of Supreme 
CouH — WrU to be entitled in Supreme 
Court.}— -lie DKODonr Ark a TlKUi.r 
Act, Snowdkn v, Baker, [1922] 3 
W. W. R. 1002.~CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 

974 1. Attachment — Whether sheriff 
can take bail — Before return of tent .] — 
Lank r. KmosmiL (ISoO), 0 U. O. R. 
579.— CAN. 


PART VI. SECT. 9, SUB-SECT. 2.— A. 

hi.- A of hna<h of amicrtakinu 
tty soluifor ] Jit Krxs gc Biud, 1 1927] 
4 D L. R. 601 ; [1927] 3 W. \V. J{ 
.JU9 , 48 Can. Cilin. Caa 503 — CAN. 


PART VI. SECT. 10, SUB-SECT. 6.— A. 

bi. — J HiimiHr. Mykhs (1801), 
1 Ch. Ch. 229,~CAN. 

PART VII. SECT 1, SUB-SECT. 6. 

1 144 Hi. JJy fUiny objections to 


report of offlcuil referte ,] — In a oaMO 
uncrondofL, tiuvinK boon poremptorily 
ordorad by tbo ct. to lilo uer acouiintR 
betoro the olllolal roforeo, failed to do 
art, bill aubMiqiiontly wanted to tile hel* 
OACH^ptlouH to the rej)ort of tbo referee : 
— Utld : hU(» could <lo bo oven though 
she oontiniind to be in ountempt, 
('onflning herself Htriotly to the defence 
of her rlif his.- -Chandra Dah v, 
Rabkhwaki (’haitdmurani ( 1928), 
I. L. It. 66 Talc. 1110,— IND. 
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COURTS. 

Part I. — What is a Court. 


2. Add, Annoiaiion: — Refd. Collins v, White- 
way, [10271 2 K. B. 378 

3. Add. Annotation : — Reid. Collins v. White- 
way, [1027] 2 K. B. 378. 

5. Add. Annotations : — Reid. R. i*. Bath Com- 
pensation Authority, [1925] 1 K. B. 685; 
Collins V. Whiteway, [1927] 2 K. B. 378. 

6. Add. Annotations : — Reid. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 680; 
II. V. Leicester JJ., Ex p. Allbrighion, [1927] 
1 K. B. 567. 

9. Add. Annotation: — Reid. Frorae United 

Breweries (’o. v. Bath JJ., [1020] A. C. 686. 

10, Add. Annotations : -Consd. 11. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685 
Reid. R. V. Electricity Comrs., Ex p. London 
Electricity Joint Committee Co. (1920), 
1 1924] 1 K. B. 171 ; R. v. Sheffield JJ., Ex p. 
Rawson (1927), 138 L. T. 234. Mentd R. v, 
Sheffield JJ., Ex. p. Rawson (1927), 91 J. 1*. 
193 ; R. V. Minister of llc/iltli, Ex p. 

1 1030 1 2 K. B. 08. 


11. Add. Annotation : — Consd. ^Val v. Heard 
(1030), 46 T. L. R. 448. 

17a. Court ol relerees — Under Unemployment In- 
surance Act, 1920 (c. 30).] — Held: a ct. dis- 
charging administrative duties only. — Col- 
lins V. Whiteway (Henry) & Co., [1927] 
2 K. B. 378 ; 96 L. J. K. B. 790 ; 137 L. T. 
297 ; 43 T. L. R. 532. 

17b. Matters lor consideration.] — (1) A tribunal 
is not necessarily a ct. in the strict sense of 
exercising judicial j>()wer because it gives a 
final decision ; (2) nor bccau.se it heai's 

witnesses on oath ; (3) nor because two or 
more contending parties appear before it 
i)etween whom it has to decide ; (4) nor 

becaus(‘ it gives decisions which affect the 
riglits of subjects ; (5) nor because tliere is 
an appeal to a ct. ; (<)) nor because it is a 
body to which a nuittc'r is nderred by another 
body {per (hrn.). — S hell Co. op Australia, 
Jyri). V. FEDr:RAL Coair, op Taxation (1930), 
47 T. L. H. 117, J>. C. 


Part IV. — Jurisdiction 


22', Add. Annotation : — Mentd. Sassoon v. Gra- 
ham & Oriental Navigation Co. (1925), 133 
L. T. 805. 

22a. Death ol judge during trial — Jurisdiction ol 
another Judge to continue hearing.] — Senible : 
a judge has no jurisdiction to continue the 
hearing of a case, in which witnesses have 
been called in ct. in the course of a trial before 
a jury & another judge. — Coleshill v. 
Manchester Corpn., [1928] 1 K. B. 776 ; 
97 L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. P. 
37 ; 44 T. L. R. 258 ; 26 L. G. R. 124, C. A. 
22b. ,] — Whore during proceedings with- 

out a jury, after some of tin* >\itnes8es have 
been called, the presiding judge dii's, another 
judge, if there is no contlict of evidence, 
may at the request of the parties i)n*8ide at 
the continuation of the hearing, after reading 
the shorthand notes of the evidence, need 
not have the witnesses recalled. — AV British 
Ueinfor(’ED Concrete Enoineerino 1\k, 
JiTD.’s Application (1929), 46 T. L. R. 186. 
22c. Court with local jurisdiction —Acts to be done 
within jurisdiction — In absence of contrary 
Intention.] -Wlicre an Act of l*arliament 

part I. 

sa. Xotinronu tax hoard of amnaL ] — 

A board of appeal cit'atrd under 
Inooiuu Tax Asbehhiuent Aor, lUU-’- 
H)23, R. 41, not a H 4 !:h Ot. or u 
federal ot. — H iutish 1^U•K1U4L Oxh Co., 

Ltu. V . Pkdi:ual C’omu. ok Taxatio.n 
(1925), a.) C. L. K. 422 ; 31 AijfUH L. U. 

129.— AUS. 

■b. Not Medical Coujtxil of rhi/- 
uicuioR.]-- rho Medical C-«iuncil of 
PhysicianB & Surgcoiit* of Saskatchewan 
ootlng under M^icol Profcaaion Act, 

R. S. S., 1920 (o. 136), B. 40, Is not a ot. 


establishes a ct. for a particular part of the 
United Kingdom, the tme construction of 
it is, that ev(*rything which is to be done 
under the authority of tlic ct. is to bo done 
wit-hin tlie jurisdiction of the ct., unless the 
Act either in express t(*rms or by njjcessai'y 
implication says that it may be done out of 
the jurisdiction. — Ec O’Logiilen, Ex p. 
O’Loghlen (1871). 6 rii. App. 406; 40 

L. J. Bey. 28 ; 23 L. T. 878 ; 19 W. R. 459, 
L. JJ. 

Annotations: — Refd. lie Morton, Ex p. Robertson (1875), 
L. H. 20 Kq. 733. Mentd. TiV Lanca^^iter. Ex p. Lancaster 
(1870), 3 Ch. 1). 498; Ee Mjcr, Ex p. Pascal (1870), 45 
L. J. Bey. 81. 

23. Add. Annotation : — Generally ^ Mentd. St. 
Magnus Parochial Church Council, etc. v. 
London Diocese Chancellor, [1923] P. 38. 

24. Add. Annotation : — Mentd. Pryce v. Pioneer 
Ih-ess (1925), 42 T. L. R. 29. 

25. Add. Annotation : — Consd. Sassoon v. Gra- 
ham «fc Oriental Navigation Co. (1925), 133 
Iv. T. 805. 

28. Add. Annoiaiion : — Mentd. Tallack f. Tallack 
& Broekema, [1927] P. 211. 


— Hunt v. Ck}ixEOR of-I^jybicianb & 
SuRGKONS or Saskatchewan, [1925] 
4 U. L, K. 834 ; [19251 3 W. W. K. 
T 58.— CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

24 vi. .1 — The ct. Is an Institu- 
tion orgraniecd by the people through 
tholr rcpivhentatives for the purpo.>c 
of giving to those applying to it their 
rights according to law. the law not 
being made by the ct. but laid down fur 
it by authority. — Scott v. Scott, 
[19301 1 1>. h. IL 53; 040 L. R. 
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122. -CAN. 

PART IV. SECT. 3, SUB-SECT. 1.— A. 

id. Pover to act as appeal court from 
inferior court .] — Where an Inferior ct. 
ia ac'tiug within its jurlRdiction, thu 
Supeiior CX>. boa no power at common 
law to assume the function of an 
api>ellate ct. Ac review its conclusions 
by means of a writ of habeas corpus 
cither with or without certiorari . — 
Ee (.'HINE8E Immigration Act & Lee 
Chow Yino (1928), 49 Can. CYlm. Cas. 
108 ; 39 B. C. R. 322.— CAN. 



VoL XVI.— Courts. Cases 30—38. 


30. Add. Annotations : — Refd. A.-G. for Alberta 
r. Cook, [1920] A. C. 444. Mentd. Salveaen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. 0. 641. 

33a Will not try hypothetical case.] — It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (Lord Lore- 
burn, 0.). — Glasgow Navigation Co. v. 
Iron Orb Co., [1910] A. C. 293 ; 79 L. J. 
P. C. 83 j 102 L. T. 435 ; 11 Asp. M. L. C. 
387, H. L. 

33b. Will not decide academical question.] — 
Tindaix V. Wright (1922), 127 L. T. 149 ; 
80 J. P. 108 ; 38 T. L. R. 621 ; 06 Sol. Jo. 
624 ; 27 Cox, C. C. 212, D. C. 

35. Add. Annotations : — Reid. Duff Development 
Co. V. Kelantan Government, [1923] 1 Ch. 
385 ; Compania Mercantil Argentina t;. 
United States Shipping Board (1924), 03 
L. J. K. B. 816 ; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 

37. Add. Annotation : — Consd. The Fagcrnes, 
[1920] P. 185. 

37a. Waters within fauces terrae.] — Dcfts., 


Hii Italian co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, tV: pltfs,’ 
vessel in the Bristol Cluinnel some lUi or 
121 miles from the English coast At 9J or 7^ 
miles from the Welsh coast according to the 
respective cjises. Tho ct. was informed by 
the A.-G. that ht» was instructed by the 
Secw'tary of State for Home Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovendgnty of His Majesty 
oxt/t'nded : — Hi Id: having regard to tlie staU'- 
ment of the A.-G. {fice Ct)NSTiTUTJONAL Law, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., A the order for service of noti(;<' 
of the writ on defts. in Italy must b(^ set. 
aside. — T he Fagkknios, [1927] P. 311; 9(> 
L. J. P. 183; 138 i>. T. 30; 13 T. L. R. 
716; 17 vVsp. M. li. 326; suh nom. Ture 

FaGERNES, ('OKNIHII COA«T (OWNER‘S) V. 

SociETA Nazionale di Navioazione, 71 Sol. 
Jo. 631, O. A. 

38. Add. Annotation : As to (1) Consd. Tlio 
Fagenic.s, 11926] P. 185. 


PART IV. SECT. 3, SUB-SECT. 2. 

46 vii a. Uwu'iY 

Fkdkual Comu. of Taxation rtm 
Tasmania v. Thomas (1U21), 35 

(J. L. 11. 299.-AUS. 

45 vii b. .]-- Jurih- 

diotiou of u county ct. action agnintit 
a non-jvsidont of tho judicial division 
HI which the action is ontei'od cannot 
bo Hustained on the ffrouud that the 
cauHtf of action uruno wit bin the 
division, unless tho wliole cause of 
action arose* thciem.- (’omha r. ^*imj*- 
SON. [1925J 4 IJ. L. Jl. 10(12 ; [lf/25J 3 
W. \V. It. oil ; 35 Man. L. K, 235.— 
CAN. 

45 vii 0 . .1 — lie Noih.k 

r. Cmne (1889), 18 O. K. 3.3. -CAN. 

45 vii d. - .1 J{e 

Lkwih. Ejt p. Elki’TUolux, Ltd. ( 1 928), 
28 S. H. N. fc!. W. 578 ; 4 j N. iS. W. 
\V. N. 185. AUS. 


45 vii e. —.1 Jn County 

CtH. Act, U.S.M. 1913, c. 41, h. G9, 
nhiih proTidch that any suit may be 
entered A: trie«J In the rt. Lolden in the 
judicial division In which tho cause of 
action aro.se, or in nhich deft, or one 
of defts. resides or carries on business 
at the time the action is brought, tlio 
words “carries on business” are not 
to be read literally, but confer juris- 
diction only when the buslnesH is 
carried on hy deft, in person ; i.e. 
if the cause of action did not arise 
w'lthln the division the condition of 
jmisdictlon is presence of deft, within 
tho division either by residence or by 
carryinj? on business therein. — M ilj.f.k 
V. Aikias (Man.), [1920] 1 D. L. It. 
140 ; 11928] 3 W. W. It. .520.— CAN. 


45 xii a. .] — Re Pike 

r. Walker. [1920] 3 D. L. }l 439 ; 59 
U. L. It. 47.— CAN. 


46 xiv. Municipal Courts 

Act, R. S.. 1923 (c. 219), s. 9 (4).]— 
Bishop v. Kilcup, (1927] 1 D. L. It. 
231 ; 69 N. S. R. 109.— CAN. 


45 XV. Suit against non- 

resuieni foreigner.] — Held : Code of 
Civil Procedure, e. 21, applied only to 
cts. which an* subject to the provisions 
of the Code, Sc docs not apply to a suit 
instituted in a British Indian ct. against 
a non-resident foreigner on a cause of 
action which arose wholly outside 
British territory, therefore, tne 
decree passed in this case must be set 
aside as being without lurisdiction. — 
Bhamboo Mal V. Ram Naraix (1928), 
1. L. R. 9 Lab. 455.— IND. 


e (p. 105) i. .1 HirjTON, 

McLea & Co. V. Kelly (1818), 1 Nllil. 
h. It. 10.5.— NFLD. 


e (p. 105) il. .] Moimifi v. 

Cameron (1862), 12 C. P. 422.- CAN. 

e (p. 105) iii. .1 — Fi.KMiNa 

V. Livingstone (1873), 6 1*. R. 03.— 
CAN. 


e (j). 10.5) iv. .1— C\NA1>IAN 

Oil Cos., Ltd. v. Marqrhon (1917), 51 
N. H. It. 331.- CAN. 

o (p. 10.0) V. - - Whether 

pluinhff may abandon part of rlaun.] - 
ClIM’MAN V. lloiintrv (1885), 2.5 

N. U. It. 271. CAN. 


e (p. I Of}) vi. A/iplnahon 

to nnving jurisdUtion.] County Courts 
Act, H. 31, which provides inhr aim 
fbuf, if in any action of tort jdtf -thall 
claim o\er A: deft, olijists to tho 
IK tiou bciiiK tiled in the <*oiiuty ct. Sc 
Kives security for trial in the .Supreme 
ct., the proect diUK« m the eountv«t. 
shall bo Htave<l, a|>plh's t<» pioccc«lln(rH 
m the count V ct. un<l«*r its mminKJiitis- 
dlction. - MriJUir.Ai) v. Seni < k Ckekk 
I' owhuCo., J..TD. (1901), 2 M. M. CuH, 
155; Jl Jf. ('. It. 1.— CAN. 

e (p. 10.',) vii. - - Aifioarit 

asrerlotHed by art of paritf't.]- Deft, 
employed pltls. as hli brokiTs U) sell 
on ids account 200 Bhaies of stuck ut 
a named price, jiltfs. undoriakliiK that , 
in the event of loss, deft.’s liability 
should not exceed 1200. In an action 
upon this contract pltfs. recovered 
8200 Sc interest* -Htld: the amount 
of 8200 recovereil was useortained by 
the act of the parties within County 
Courts Act, R. b. O. 1897, c. 55, h. 23. 

therefore, recoverable in a county ct. 
— Thompson v. Pearson (1899), 18 
P. 11. 420.— CAN. 


e (p. 105) viil. Ltgacy 

charged on land — Value of land htyond 
Itmil .] — A coimty ct. has jurisdiction 
under 69 Viet. c. 19 (O.), s. 3 (13), in 
an action brouKht by the lepratee asalnst 
the devisee of land, to recover .*» Icifuey 
of t5 charged on the land, ns Involving 
equitable relief In respect of a matter 
mider 5200. The subject-matter in- 
volved in .such an action is the u mount 
of the legacy & not the value of tho 
land. — Rustin v. Bradley (189G), 28 
O. R. 119.— CAN. 

I (p. 105) 1. .1— CntRD V. 

Nicholson (1925), 68 N. S. it. 23 1.- 

CAN. 

1 (p. 105) ll. Whether amount 
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liQiihluIni by art of pnrtns.] - Wall- 
miwuih t\ Brown (1859), 18 U. O. 11. 
158. CAN. 

f (p. J05) iij. — .1 Wa'i-hon 

r. HF,vEUN (1881), 0 a. It. 559.“ CAN. 


f (p. 10.5) tv. - 
lIoHK (1890), 14 1 . It. 3. 


.] -Brown »<. 

CAN. 


f (p. 105) V. ■■ - .] OHTIUIM 

ni-N.JAMlN (1891), 21 A. R. 167. -CAN. 


f (i>. J0.5) vl. ~ - - Evans r. 

Oh VNiu.HH (1900), 19 1*. It. 160.- CAN. 


g ( p. 1 0(5) i. /fiyht of appeal. I 

By Division (’orirts A< t, n. 12.'*, an 
aiipcal lies “ where (lie sum In dlsjmte 
e\c<‘edH $100, excluhlvo of eoHl-s.” 
'I'he “ sum lu dispute ” meatiH the Hiirri 
Jn dispute nt the time of tho appeal : 
Sc where in a dlvFlon ot. aetlou pltf. 
clnlmed $55.88 A* deft. udmitUsJ 
$17.15, part of pltf.’s elaim, dluputed 
the balance. Sc counterclaimed for 
$103.5.5, A, tho judge In tho dl vision 
cl. nllowcd ],ltf. the disputed iiortlon 
of his claim, Sc wholly rlisallowcd tiio 
( ouriteri lulin. A: deft. iippcalod 

generally . IItU> : even assiuning that 
deft, eonld not eounterelaim for more 
than $100, tlie amonnl in disinito on 
the U])i>eal excoodod $100, &' tho u]meai 
lay. t'AMPhicLL r. McGregor, 11928] 
2 1). L. H. 70 ; 61 O. L. It. 619.- CAN. 

k (p. 106) i. May vot entertain 

roanlerelaim —Arnountnai t(t action for 
sptnjlc perjurminre.] A eounterelaim 
by a vendor for the moneys alleged 
to bo duo under an agreement for tho 
sale of land being in reality an uoilon 
for Hpeeilie performance Is beyonrl tJie 
jui'isdielion of tbe district ct. 
Burrull V. Wa'it& IIakdinge (Sask.). 
[19281 3 J). L. It. 505 ; [1928] 2 

W. W. J{. 482.— CAN. 

n i. Vnt'onnecled items.] 

Read v. Wedge (1870), 29 IJ. C. ft. 
456.— CAN. 

b (p. 107) 1. .] — Where in mal(<*iH 

of tort relating to pcrson.il chattelH, 
title to land is brought In questhin, 
though IncldentaJlv, the ct. has no 
jurisdiction.- 'J’r\i\oR v. Holc'ombk 
(1850), 7 U. C. It. 54 S. CAN. 

a (p. 107) 1. - - J'Jre/plio/ts to rule-- 
Disfriet coztrt of Thunder Ray — 47 
Vict. r. 14 (G.).] McQhaid V. Cooper 
(1886), 11 O. It. 213.- CAN. 

e (p. 107) ii. .] — .^iDiimaiy 

Ejectment Act (Consol. Stat. c. 8.5. 
a. 22), is not applicable to a case win m 
the title to the land Is brought m 
question. If, In such a ease, thu 
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66i. Add. AnfwUMon : — GeneraUyt Reid. Be Key- 
stone Knitting Mills Trade Mk.» fl929] 1 Ch. 
92* 

74. Add. Annotation ;~Reld. Owl Mill Oo. (1920) 
if. Croft, EUiott v. Duchess MIU (1926), 95 
K J. K. B. 635. 


187a. Leader v. ^oxon (1773), 2 Wm. Bl. 

924 ; 3 Wils. 461 ; 96 B. R. 1167. 

AnnoMioru:—^enUi. British Cast Plate Manufactotera Co. 

(1792). 4 Term Rep. 704 ; Sutton v. Clarke 
2® * BoulUm e. tirowthor (1824), 2 B. &€. 
108 ( Hall t>. Smith (1884), 8 Bing. 156 ; Mersey Dock 
Dock Trustees v. Ponhallow 
(18W), L. \ 1 H. L. 93 ; R. v. St. Luke’s Chelsea (1871), 


142. Add. Annotations ApW. Witham Outfall 
Board V. Boston Oorpn. (1926), 136 L. T. 766. 
I^fd. Musical PerformerB’ l*i'otGction Absocu., 
Ltd. 4>. British Intc'mational Pictures, JAd. 
(1930), 46 T. L. B. 48.5. 


148a. Where an issue arises upon the 

proceeuings before the Court the jurisdiction 
of the Court to dispose of that issue can only 
be ousted by plain words (Hamilton, J.). — 
A.-G. V. Boden, ri912] 1 K. B. 639 j 81 L. J. 
K. B. 704 ; 105 L. T. 247. 


AnnotaHons : — Hentd. A.-G. v. Sandwich, 119221 
.'iOO ; Baker v. I. R. Comrs., 11923] 1 K. B. 82l 


2 


B. 


147. Add. Annotations : — Consd. Clark v. Epsom 
B. D. 0., {10293 1 Ch. 287. Apld. Musical J Vr- 
foimers’ Protection Assocn., Ltd. v. British 
international I’iduros, Ltd. (1980), 46 
T. L. H. 486. Reid. Evei tt v. Griffiths, 
[1924] 1 K. B. 941 : Whitney v. I. B. 
Comrs. (1926), 42 T. L B. 58; Wigg v. 
A.-G. of Irish Free State (1927), 96 L. J. P. C. 
88. Mentd. Boston Corpn. v. Ponwick (1023), 
129 L. T. 766; Sheppy Glue & Chemical 
Works V. Medway Biver Conservators (1926), 
24 L, Q. R, 467; Whitney v. I. R. Comrs., 
[1926] A. 0. 37 ; Dee Conserviuicy Board v. 
McConnell, [1928] 2 K. B. 169, 


148. A dd. Annotation : — Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
i^onal Pictures, Ltd. (1930), 46 T, h. B. 


140. Add. Annotatione : — ^Apld. HaJlen v. Spaeth, 
[1923] A. C. 684. Gonsd. Caven v. Canadian 
Pacific By. (1026), 133 L. T. 774. Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 
1 K. B. 260. Refd. Board of Trade v. Cayzer, 
Irvine, [1927] A. 0. 610; Gowar v. Hales 
(1927), 96 L. J. K. B. 1088; Wales u. 
Iron Trades Employers* Assocn. (1028), 21 
B. W. C. C. 316 ; Hyman v. Hyman, Hughes 
V. Hughes, [1929] P. 1 ; Sturley v. Powell, 
11030] 1 K. B. 677. Mentd. Lothian v. 
Bpworth Press (1927), 137 L. T. 682. 

150. Add. Citations : — 15 Asp. M. L. C. 566 ; 
affg. S. C. sub nom. Dreyfus & Co. v. 
Atlantic Shipping & Trading Co. (1921), 
37 T. L. B. 417, C. A. 

Add. Annotations : — As to (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B. 
797. Refd. Pinnock v. Lewis & Peat, [1923] 

1 K. B. 690. As to (2) Refd. Reed v. Page & 
East, [1927] 1 K. B. 743 ; Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
JM. (Liverpool) (1929), 143 1.. T. 200. 
Generally. Mentd. TheChristel Yinncn, [1924] 
P. 61. 

155. Add. Annotation : — Mentd. Be Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

157. Add. Annotation: — Mentd. Graham v, 
Graham, [1923] P. 31. 

170. Add. Annotations : — Refd. St. Magnus Paro- 
chial Church CouncU, etc. v. London Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tisclie Hochseefischeroi Gemeinniitzige Gesell- 
schaft (1925), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 

172. Add. Annotation : — Refd. Duff Development 
Co. V. Kelantan Government, [1924] A. C. 
707. 

185. Add. Annotation : — FoUd. Pringle v. Hales, 
[1925] 1 K. B. 673. 

199. Add. Annotation : — Refd. Hunter v. Si<ad- 
tischo Hochseefischerei Gcsellschaft, [1925] 

2 K. B. 493. 


a uefitlou of title In hand fide raided, 
!»g county ct. Judae op Justloee ehould 
not uon'^ue the trial. — J>Jj; p. Towicn 
(1880), 28 N. B. R. 159.-0/04. 

•3 f. Afov aef eutide judgment — For 
mutters 0 / irreoulantv.\~IU! Mom- 
®*) (1928), 50 Can. Crtm. 
OoB. 808.— CAN. 


ak. /n^nrtion — Penver of district 

-Roire V. Dilkk VmLAGK, 

al. fftr rescission — Agreement 
/Or stue of kind — Cannot be entertained 
w county court .} — RionABUs v. 
TjwymsiB (1914). ^ L. R. .563 ; 18 
D. L. R. 508 ; 6 W, W. 11. 1123 ; 24 
Mon. L. R. 473.— CAN. 


Agreeing for sale of land— Cannot 
he enkriamed by distrUA eowrt.}— 
B¥*aj8 t>. SiN®urmN, [192112 W. W. R. 
71 : 14 Saak. L. R. 195.-^AN. 

an. Application under Vendors «fr 
pureftowers Aef— Connol be enterksined 
>& Jacobs. 
« o.L.n. 

sp. rmtwn for amendment of 
retrod plon of land— Under Itegislry 
«• O., 1897 (o. 186)— Jwrfa- 
dicHoh •of cowUy court other than that 


of county in which Umd lay,] — lie 
McDonai;.d & Libtowsl (1903), 24 
0. L. T. 8 ; 0 O. L. R. 666 ; ll O. W. li. 
1000.— CAN. 

at. Local masters — Jurisdietton .] — 
Loncn V. OisoN (Sttsk.), 11927) 3 
W. W. R. 780.— CAN. 

aw. To order transfer of 

action .] — Hamsun v. Philups (Sask.), 
[1927] 4 D. L. R. 1107; 11927] 3 
W. W. R. 504.— CAN. 

ax. Action for breach of contract — 
Ne(^et in using horse .] — ^A plaint In a 
division ct. charging that deft, hired 
w pltf. a horse, etc., to go from A. to 
B. A bark, & agreed to take good care 
of the bamo as bailee, with on aver* 
mont that deft, so carelessly, etc., 
drove said horse, etc., that the horse 
waa killed, etc., is a plaint in contract 
& not in tort, & therefore within the 
Jurisdiction. — Be RuMBUe v. Wilson 
(1869), 6 P. R. 88.— CAN. 

ay. .] — Pltf. sued in a 

division ct. for $90 os the value of bis 
horse employed by deft,, Uie injury 
comnlalned of being that deft, allowed 
tbe itorse to lie worked after be took 
sick, bv whibh his death was occasioned ; 
— field : this was an action for breach 
of Qontraot in not taking proper care 
of the horse, A thaA the dlVlsioD ct. had 
Jurlsdlotfon.— O'B rien u. Ikvino (1878), 
I R* 308«'~'CAN* 


az. Itight to order writ or process out- 
side jurtsdteiton .} — Since the passing 
of Judioature Act, 1909, under County 
eta. Act, 11 Geo. 5, 1921 (N. B.), c. 3, 
8. 71. a county ct. Jud^ can order a 
writ or process outside the jurisdiction. 
— Smith v. Gordon (1927), 53 N. B. K. 
316.— CAN. 

PART IV. SECT. 10, SUB-SECT. 1.— A. 

153 XV. .] — The conbont, or 

request, of tho parties concerned does 
not empower the Supreme Ct. In its 
equitable jurisdiction to entertain a suit 
invulvliig the determination of purely 
legal claJmH. — I’Ri.bC'OTT, Ltd. t>. Per- 
petual Trustee Co., Ltd. (1928), 28 
P. R. N. S. W. 324 : 45 N. S. W. W. N. 
80.— AUS. 

PART IV. SECT. 10, SUB-SECT. 1.— B, 

■a. FjQffecf of aeguieseenee — Accused 
present hut not professionally represented 
— Ohjecitons by Judge .] — At the hearing 
of a Bummons charging an ofifence 
under Customs Acts, deft, was present, 
but was not professionally represented. 
No preliminary objeotious to the JutIh- 
diotion of tbe district justice were made 
by her. but certain objections were 
made by tho district justice himself : — 
Held r there had not been any waiver 
of such objection by deft. — A.-G, v. 

, (19881 I. R. 480.— IR. 
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225. Add* Anwjioiion : — ^Mentd. Heading Trust, 
Ltd. V. Sp^, Spero v. Heading Trust. Ltd., 
[1930] 1 K. B. i92. 


Part VI. - Right of 

276. Add* AnnotcUiona : — 1<'olld. Hr A. B.’s Petn. 
(1927), 97 L. J. P. 104. Consd. Oreenway v. 
A.-G. (1927), 44 T. L. K. 124. 

277a. .] — ^In cross suits for divorce the case 

for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to g^ve her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 
case to be heard in camerd, — Moosbrugoeii 
V. Moosbbugoer, Moosbrugger v. TMoos- 
BBUGGBB & Martin 11913), 29 T. L. H. 
658. 

.^innoto^ion.*— Mentd. Statliam V. Statham, [10291 1*. (31. 

280a. In proceedings under Legitimacy Act, 1926 
(c. 60).] — A petition filed under the above 
Act for the legitimation of a person who was 


285. Add. Annotation : — Mentd. Wigg^v. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


Public to Admission. 

bom illegitimate, but whose parents nere 
married subsequently to his birth, is not 
a proceeding which entitles petitioner to a 
hearing in camerd.— Rv A. B.’s Petition 
(1927), 97 I.. .1. P. 101; auh nom. Re C. D.’s 
Petition, 138 L. T. 208 ; sttb nom. Oreenway 
«. A.-O., 41 T. L. It. 124 ; 71 Sol. Jo. 882 

Arvnoiatvm : — Mentd. He Lowe, Stowart r. Lowe, (19291 2 
Vlx. 210. 

286. Add. Annotatio7i: — Generally, Mentd. Sharp 
& Dohmo Inc. v. Boots Pure Drug Co. (1928), 
45 B. P. 0. 163. 

289a. Includes Justices hearing ex parte 

application for summons.] — Kimbkuv. 1*uehs 
AasocN., 11803] 1 Q. B. 66 ; 62 L. J. Q. B. 
152 ; 67 L. T. 616 ; 67 J. P. 247 ; 41 W. It. 
17 ; 9 T. L. It. 6 ; 37 Sol. 3o. 8 ; 4 It. 96, 
0. A. 


Part VII. — Classification of Courts. 


292, Add. Annotation: — Consd. It. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 
2 K. B. 43. 

293. Add. Annotation: — Consd. It. v. (.^cntral 
Criminal Court JJ„ Ex p. L. C. 0., [1925] 2 
K. B. 43 


302a. Justices.] — Anon. (1623), Y. B. 14 lien. 8, 
fo. 10, pi. 3. 


Annotationa Befd. Nootor v. Geuuot (169G), Oro. BU/. 40(5 ; 
MarsbalHoa Cnno (1(513), JO Co. Hop. (58l>; Butt v. Couant 
(1K20), 1 J5rod. Sr Blnif. '>48 ; Howard v. OosHott (1H45), 
10 Q. 1L 3^)0. Mentd. Ji. V. Waller v. IJangor (1015), 3 
Hulflt. 1 ; Pttdflcld t>. OiboJl (1743), WIHoh, 411. 


Part IX.- Court of Lord High Steward. 

320. After this case for “ S'ee, aho, Parlt A’MKV'J’,” road “ See, aho, Cjitminal Law, VoI. XIV., ]>p. 126, 
126, Nos. 906-985.” 


Part X. — The Judicial Committee of the Privy Council. 

329. Add. Annotation 'Retd, K. v. North, Ex p. i 342. Add. Ar/notofiow Consd. Campbell v. Poliak, 
Oakey (1920), 43 T. L. It. 60. 1 [1927] A. C. 732. 

339. Add. Annoiaiion: — Apprvd. Campbell v. i 344. Add. Annotation: — Ref d. Campbell v. Poliak 
Poliak, [1927] A. 0. 732, ! (1927), 90 L. J. K. B. 1093. 

841. Add. Annoiaiion : — Reid. Campbell v. Poliak, 345. Add. Annotation : — Refd. (Campbell v. Poliak, 
[1927] A. C. 732. [1927] A. C. 732. 


PART IV. SECT. 12. 

•b. Claim reduced helou' arnmni con- 
f erring juriadiction — Claim diamiaaed.] 
— In an action by pltf., a seaman, to 
recover a balance of wages alleged to 
be due to him, the evidence shoued 
that with respect to two months’ 
wages, part of the time claimed for, 
pltf. had received an amount which 
reduced his claim below tbo jurii^dictlon 
of the ct., &, as to the balance of the 
time claimed for, pltf. had forfeited bis 
claim to wages b> desertion • — Hild : 
pltf.'s claim bo dtsmlssod with costs. — 
ruuBKS V. Washon (19i8), r»0 N. H. U. 
20.— CAN. 

PART VII. SECT. 3, SUB-SECT. 1. 

sd. Board of Valuaiion d: lietfiawn 
— Under Winnipeg Charter, a. 341.] — 
Re WiNNiPSO CHAimcR, Re Com- 
MUNTTY or SurrsBB OF TBx Holy 


Namrs or Jesus Sc Maui, [1922] 2 
W. W. It. 253 ; 68 D. L. It. 606.— 
CAN. 

se. Loral court continued under Loral 
Cowta Art, 1926.}— The local <t. con- 
tinued by Local Cts. Act, 1920, s. fl, 
is the ct. of reconl, not the officers or 
instrumentalities by whom the Juris- 
diction was formerly exercised. — 
Mbtropoiitan Abattoirh Board v. 
SCHOLK, [1927] S. A. S. It. 444 — AUS. 

PART X. SECT. 1. 


with any location. The SovoroiRTi la 
evorywhoro throughout the Emvlro in 
the ooDtemnlatJon of the law Ifo iinio 
aa woJJ sit In Pubiln, or a1 Ottawa or 
in Boiitii Africa, oi In Anstrabo, oi in 
India, us in Lotidon, A it in only f<*t 
fonvcniem’o Sc be<niihf the nienila rs of 
the privy ConnciJ «ire torn ‘nHMidv in 
Iwoudon tliat the J idlcial C'ornrnitteo 
do sit - Hi i.r. «* M‘lvi ^^A, 

" FUKKUAN ’H Jot KVAI. ” »» , 

STROM & iJUrSLIMi.UJ. | nj2(,] 1. It, 
402. — IR. 


321 1 . Statue of Judirial CnoimUtce - 
Adriaere of Uroum .) — Tlio J udi< lal < ’orn- 
uuttce sit in tho caparity of judges; 
tlieir report is acted on by tin ‘sovereign 
iu full Privy Council, so th.it { rocced- 
ings befor J the Committee ait in snb- 
stance strictly judicial Tho J uncial 
Committee is not an Euglinh body In 
any exclusive sense ; It is not a body 
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PART X. SECT. 2, SUB-SECT. 8. 
34811. - -.] -A question of pro- 

« duro not one upon which an appeal 
to th«> I'rivy Cmmcil will bo onti r 
tamed.— A.-Q. FOR ONTARIO v. Dali, 
[1924 J A. C 1011 ; 94 L. J. P. C 2 1 . 1 32 
L. T. 210; 40 T. L. It. 811.- CAN. 
si. Maintenance granted to uujt - Mo 
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348a. Interlocutory order.] — As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee. — 
Bevoy Krishna Mukherjir v. Satish 
Chandra Girt (1927), 5C L. R. Ind. App. 131. 

849. Add, Annotation : — Generally, Mentd. Prager 
V. Blatspiel, Stamp & Heacock, [1924] 1 E. B. 
660 . 

350. Add. Annotation: — Refd. Ware v. Whitlock, 
[1923] 2 K. B. 418. 

352a. Affidavit of service of notice of intended 
application — Necessity for lodging — Judicial 
Committee Rules, 1925, r. 4.] — Practice 
Note, [1926] W. N. 164, P. C. 

363. Add. Annotation : — Mentd. Re Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
63 • 

373. Add. Citations : — sub nom. Ex p. Kensing- 
ton, 16 Moo. P. C. C. 209 ; 15 B. R. 473. 

388a. — When further security ordered.] — 

Corporation Agencies, Ltd. v. Home 
Bank op Canada, [1926] W. N. 58, P. C. 

403a. .] — In a suit claiming ijroperty by 

adoption, one of defts. deniocl the alleged 
adoption & claimed widow’s maintenance. 
The firat ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that, claimed. The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal : — Ueld : 
special leave to appeal should be granted 
limited to the question of the ^ laintenance 
allowance. — Annapurnabai v. Ruprao 
(1024), L. R, 61 Ind. App. 310, P. C. 

414. Add. Amioiation : — Mentd. Canadian l*acilic 
Ry. Co. V. U^oronto 1'ransportation Com- 
mission ; Toronto 'J'rans})ortation Com- 
mission V. Canadiai] National Railwa>.s, 
[1930] A. C. 686. 

427a. Immaterial documents — Inclusion dis- 

approved.] — Documents not material to an 
appeal should not be included in the record. 
If one pai’ty wishes a document to be included, 
but the other party consid(*rs it unnecos-sary, 
the matter should be referred to the High Ct. 


or its registrar. It does not follow that 
because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 
— Sonaton Pal v. Galstaun (1927), 64 
L. R. Ind. App. 118 ; 43 T. L. R. 224, P. C. 

453a. Of some respondents— Practice 

where parties numerous.] — In an appeal in 
which there were very numerous resps. whose 
interests were not conflicting, delay in the 
hearing having been caused by tlie death of 
some of them & the consequent substitution 
ife revivor proceedings in compliance with tlie 
rules, & further similar delay being appre- 
hended from tliat causes tlio Judicial Com- 
mittee ordered & directed (1) that tlie appeal 
be set down that day against such of resps. 
as had appeared or had been served with 
notice of any Order in Council bringing them 
upon the record ; & (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 
at the hearing of the appeal. — Zahid H ubain 
V. Mohammad Ismail (1929), 67 L. R. P d. 
\Vl>. 91, P. C. 

483a. Form of case — ^Necessity for signati 
one of counsel appearing at hearing.]*^^^ 

TREAL Light, Heat & Power ^ 
Montreal (City) (1924), 08 Sol. ^ 

P. C. 

486. Add. A nnoiations -Consd. IToystead 
tion (’omr., [1926] A. C. 155 ; Gre 
Weatherill, [1929] 2 Ch. 213. Mentd.’’ 
ford V. Quirke, Pickford v. I. R. Comrs. ( 

44 T. L. R. 15 ; (Jrec'U c. WcatluTill & ( i 
(1929), 142 J.. ’J\ 216. 

526. Add. Annotation : — Mentd. Reckitt v. B 
nett, Pembroke & Slater, [1928] 2 K. B. 24j^t 

528. Add. Annotation : — Mentd. Brown i». l)ag( If 
ham U. D. C. (1929), 140 L. T. 61.5. 


miscarriage in method of compxiting .^ — 
The Judicial Committee is cxtromoly 
reluctant to lutei-fore with tlie amount 
of a dooroe for maintenance unless there 
has boon some miscarriage in the way 
the amount has been arrived at. — 
KKRADUsuwAni Baiiuasin c. Homk- 
snWA-K SiNOH (1929), 50 L. K. Iiid. 
App. 182.-- -IND. 


— Whore their Lurdbhiiis of the Privy 
Coiuicil have clearly laid down the law 
which is apTiIicahlo to a partlculor set of 
facts, leave to appeal to His Majesty 
in Council under sueh circumslunees 
would bo refused. — AIauxq Siiwk An 
r. Ma Tim Nu (1929), 1. L. 11. 7 Han. 
271.— IND. 


PART X. SECT. 3, SUB-SECT. 1.- 
A. (0). 

tg. Time occupied in prosecuting 
application for review — Addition to 
prescribed period.] — Applt. allowed 
to add the time occupied by the 
prosecution in good faith of an applica- 
tion for rerlow to the period proscritmd 
for presenting a petition for leave to 
appeal. — Nariman Rustom.ti Mrhta 
V. HABHAM ISMAYAL VALAD HaJI 
Khamiba (1924), 1. L. K. 49 Horn. 149. 
—IND. 


PART X. SECT. 3, SUB-SECT. 1.— B. 


371 lii. .] — An order directing 

a new trial Is not a final Judgment or 
order within Order in Council of 
•Ian. 10, 1910, r. 2. & there is conse- 
quently no jurisdiction to grant leavo 
to appeal therefrom to tho Privy 
Council. — Black Sc White Cabs, Ltb, 
V. Anson, [1928] N. Z. L. It. 613.— 


sh. Paint settled by previous decisian. ] 


PART X. SECT. 3, SUB-SECT. 1.--C. 

379 iia. .] — Battle Ckeek 

To ANTED Corn Flake Co. r. Eki.luu(» 
Toasted Cokn Flake Co., [1924] 2 
D. L. It. 1238; 54 O. L. It. 029.— 
CAN. 


389 iia. .1— Tho ct. 

call, under Civil Proeoduro CJodo (Act V. 
of 1908). J908, Ord. 45, r. 17, road with 
Privy Council Rules. 1920, r. 9, enlarge 
the time for furnishing security SC 
making the deposit, beyond the period 
proscribed by Ord. 45, r. 7. — Nu:.kantii 
Balwant Natu r. Sow Satcuu>anand 
VlDYA Narsinua Uharati (1927), 
I Ik It. 61 Bom. 430.— IND. 


390 i. b’orm of security. ]- - An 

order to furnish security for costs of 
rosp. in an appeal to the Privy Council 
in a form other than cash or Govt. 
Bonds can bo znado only at tho time 
of granting the oortifioato Sc not after- 
wards. — Abunachala Naidh V. Bala- 
kwshna & Co. (1924), I. L. it. 48 Mad. 
569.— IND. 


PART X. SECT. 3, SUB-SECT. 6. 

447 i. When allowed — Suits involving 
same question .] — Actions brought by 
pltf. against three cos. wore based on 
suparato contracts, precisely similar 
in form. On an appeal to the Privy 
Council, application was made to the 
Ct. of Appeal (B.C.) to consolidate the 
appeals. Application refused. — V an 
Hkmklktok V. New Westminster 
Constructiton & Enoinekwng Co. 
(No. 2) (1920), 29 B. C. U. 60.— CAN. 


PART X. SECT. 3, SUB-SECT. 9.— A. 

487 iv. .] — Tho operation of a 

Judgment restraining defts. from selling 
certain goods imder certain trade 
names is not stayed pending an appeal 
of dof ts., to the Privy Council, although 
under Privy Council Appeals Act, 1914, 
88. 3, 4. upon the perfecting of 
seourlty by defts., execution shall be 
stayed in the original cause. — Battle 
Creek Toasted Cohn Flake Co. v. 
Kellooo Toasted Corn Flake Co. 
(1924). 55 O. L. II. 127.— CAN. 


PART X. SECT. 3. SUB-SECT. 10.— B. 

sk. Documents not produced at 
(rial.) — Tho Judicial Committee has 
imTcstricted power to admit doouments 
where sufficient ground is shown for 
their not having been produced at tho 
initial stage of the litigation. — Indra- 
jit Pbatap Sahi V. Amar Sinoh (1923), 
L. R. 50 Ind. App. 183.— IND. 
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Vol. XVI.— Courts. Cases 585a— 668b. 


635a. is no part of the functions of 1 

the J udicial Oommitteoy generally speaking. | 
to interpret an Order in Council unless it be j 
brought before them in the ordinary way of i 
appeal. In the present case, however, in • 
which a suit had been remitted to the High j 
Ct. to assess damages & that ct. had ad- i 
journed an appeal in order that the parties j 
might apply to the Board to ascertaiti the 
intention & effect of the Order made, their 
Lordships entertained a petition by reap, 
with that object, though upon the facts the 
declaration prayed for was refused with 

costs. HURNANDRAI FULCIIAND V. I’RAGDAS 

Budhsen, p. Praodas Budhsen (1024), 
li. B. 52 Ind. App. 118. 

554. Add. Annotation ; — Mentd. Rockitt v. Barnett, 
Pembroke & Slater, [1028] 2 K. B. 244. 

555. Add. Annotation : - Consd. ('Iu‘-sel>rnugh 

Manufacturing (V)., v. Kiidhoos 

(1!)20), il U. \\ V. 25. 

578a. .] — Applt. obtained leave to { 

appeal conditionally upon entering into a 
bond, & the native agent of applt., who liad 
conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. { 
Upon the appeal coming on for hearing, the I 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to { 
execute the bond should liavo been strictly i 
proved. Under the rules of the ct. there was ' 
power to make any order which was con- | 
sidered necessary for doing justice : — Held : i 
there had been a failure to do justice betwc(‘n j 
the parties, & the cas<‘ should be reraitti'd to 
bo beard, the appellate ct. giving .an op]ior- i 
tunity to prove the authority, if that was ' 
deemed necessary in the eircumstanees. ' 
Kojo PoN V. Atta Fua, ( U127] A. V. 0118 ; (*0 i 
li. J. P. O. 121 ; 187 I.. T. 700, P. (’. < 

585a. — A ("liinese rehi<lent in Peii.mg ' 

executed a deed settling a fund upon hi.s ' 
“ sons & grandsons *’ equally. Applt. ha\ing ' 
chiimed that his father, 'r., -was a “ sou ” ol 
the settlor entilled to share in tJie gilf, an 
inquiry whether T. was legitimate, as h<*ing ( 
a son by a “ t’sip,” or seeond.ary wile, u.ts | 
remitti*d for rehearing, applt. not having had I 


an opportunity of adducing certain evidence 
upon which he mlied, & because tlie view of 
the lower ct. that a Christian woman could 
nut be a t’sip ” required reconsideration, 
seeing that no ceremony was needed to con- 
.stitiite tlint status. Further consideration 
was also needed of the possible jural cou- 
c('ptious I (a) that a cliild might bo legitimate, 
although its parents were not, & could not bo, 
legitimately rmirried ; A: (b) that a father 
might l<‘gitiiuatise his natural child by a 
mother free to contract a legitimate union. — 
Khoo llooi liKONU V. Ivnoo ITkan Kwke, 
1102(5] A. C. 520; 0.5 L. .7. P. C. 01 ; 18,5 
L. T. 170, P. (\ 

.1 imottitioii ; Mentd. Klu»{» llooi Lfojin r. Khoo Citoiig 
Yook lll»:i0), '.)U 0. .1. I*. C. 

592a. .] — CnKESEUKoiirrM Manofaotok- 

ix(j Cl), r. Kuinioos (1020), 10 L. H. 0.5; 
17 R. P. (’. 2.5, P. (\ 

609. Add. Citation .*—128 L. T. 10. 

611a. Matter of terms.] — In default of evidenei 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
proper in a particular case, lliat ct. being 
b<*tter informed outlie subject than the Board 
can bo.- -SiTisTDER Mitli. v . Hatya Kinder 
Sahana (1027), 5.5 L. R. Ind. App. 85. 

651. Add. Annotation : Mentd. (lahriel v. hilia* 
tamby, [102(51 A. C. 188. 

653. Add. Annotation : Refd. Robins v. National 
TrustC().,[l027J A.C. .515. 

653a. Applicable to appeals from every court 

In Empire.! — R ohinh r. National Thuwt (3o., 
[1027] A. C. 515; 0(5 J.. J. P. C. 81; 187 
J.,. T. 1 ; 48 T. fi R. 218; 71 Sol. Jo. 168, 
P. O. 

Innolation Consd. l*opnA|>plIain‘ui,'t»ri)ti. o. Hpanlsh Ulvor 
I'uJi»6c I'upoi- Mills, [lyni A. (’. 2(111. 

653b. .1 Held: it would be a procedure 

coiiliary to tlie pra«‘tice of the Privy Council 
lo pel mil an appeal to succeed where a lliid- 
jng dependent upon a ilelinite fact was agreed 
to by a <’t. of Appeal, A ai»plt.’s claim could 
be (i<*feate(I on other grounds. 4'ho appeal 
w as disniissed with eohts. CiioAT y. IIVDiio- 
Klkitioo Power Coalmi-^sjon ok Ontario 
(1020;, 47 R. P. C. 1, P. (’. 


PART X. SECT. 3, SUB-SECT. 10.— 
C. (b). 

636 V. — - -.] — The Privy Ceunt il 
will only deal with the original insufj" 
raided at the trial, 6c cannot connidcr 
now pleadings 6c the issues raised 
therein. — B rown r. Moohr, [1924] 2 
D. L. R. 645 ; affy., G9 D. L. R. 14 ; 
55 N. S. R. 460.— UAN. 


536 vi. .7-A now contention, 

which involves an amendment ol the 
plamt, cannot bo entertained. — - 
Uajadhab Mahton V. Ambika Prasad 
Tiwari (102.')), I. L. R. 47 All. 459.— 
IND. 

636 vii. .] — The Pi ivy Council 

declined to entertain an argument 
which had not been presented to, or 
sifted by, the cts. in India, especially 
as the subject to bo decided ooneerued 
the diversihed & complicated law’ of 
India as to tenure of land. — .S kcrui’arv 
OF STATF. FOR INDIA IN f'OUNril, V. 

Raja Jioti I^iashad Singh (1926), 53 
1j. R. Ind. App. 100.— IND. 

636 viii. .] — Where a question 

whether minor members of a family 
were bound by a decree in a former suit 
brought by the managing member, has 
been abandoned in the High Ct., it 


( .iniiot l)c raised bcf«»io tin .luulciul 
(Viriirpin<‘f‘, uH tJie qotrilioi) is one of 
inixeu law 6c fact J ung vnoowda e. 
Babangowda (1927), 54 L. B. Ind. 
.\pp. 122.— IND. 


PART X. SECT. 3, SUB -SECT. 10. 

C. (c). 

sm. Klffcl of aider — Cttae ren, Uled “ /o 
the jury ” for ojo>eHsmtnl of damayts — 
A of order for fissfHsrncnt by oriyntol 
jury.] — Lijw V. Wing Li.k, I1926J 1 
J). L. it. 678 : 37 li. C. U 81.- CAN. 


PART X. SECT. 3, SUB-SECT. 10. 

D. (a). 

607 I. Matter of discretion— hrtrdaid 
by Indian courts .] — The Judh’iul Com- 
mittee Is extremely reluctant to inter- 
fere with the amount of a ilurco for 
maintenance unless thcic h.4s tjeen 
some miscarriage In t he way the amount 
has been arrived at.- Kkumg-'-hw aui 

BAIIUABINr.HOMKBHWUtSlNOU ( iy2J), 

.>6 L. K. Ind. App. J 82 .— IND. 

PARTX. SECT. 3. SUB-SECT. I<*. 

D. (b) i. 

sn. Amount of uMinU uaut < .\ Iho 
.Judicial Committee is extrtmelj re- 
luctant to interfere with the amount 
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I 


i«f .1 (Imi-ci- for iniiinlcnauc'O iinicHS 
th»n Ijm bun soiiu* nilscmriagc In tlie 
Wii> tin- Jiinount 1ms been anived ul. 
KKKVGI nllWAUr BMINAHIN V. IIOMU,- 

f-nw'AU .siNoii (1929), 1. 1^. P- 8 I’at- 
810. IND. 

PART X. SECT. 3, SUB-SECT. 10.-- 
D. (b) ii. 

650 vi. .J Where nil the clh. 

below have eoncuned in the tlndlngs 
ol fact, the Judicial Coinimttee will 
ordinarily accept them & not review 
t)j<mi. — J/AING V. TORON'IO tiJCNKRAI. 
Truhth CoBPN., [1924] 4 J). L. K. 1138. 
- CAN. 

660 vii. .J-Mon'ikka/, 'Jkanh- 

FOKTA’IIGN CG., f/l'O. V. It., i 192(»J 2 
D. L. It. 8G2.— CAN. 

650 viii. - - .1 WIifM in a suit to 
Mi ahJfle a sale lor .'irKsirs of revenue 
both ets. in Indls b.j\< found that there 
weir no arrears, f iie Judjeinl Coinmittoo, 
in ,uer;rdunee wjfh JtH practice os to 
eoneiirrent ilTidings, will not interfere, 
altliough tlie imdings depend upon the 
nu\tnmte A e/fect of soniowhat obscure 
re\etiue reeorUs, 6c are based upon the 
Mew tluit the records show payments 
in advunco.— N aiucndra Nath in I'ia 
V. ARlB’L Hakim (1928), 55 L. B. Jnd. 
App. 380.— IND. 



Cbmi 676— 884a. English and Empike Digest Supplement. 


676. Add, Annotation: — Refd. Bobins v. National 
Trust Oo., [1927] A. 0. 615. 

686. Add Annotation : — Generally, Consd. Be Trans- 
ferred Civil Servants (Ireland) Compensation, 
[1929] A. C. 242. 

690. Add. Annotation : — Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690a. Add. An7iotatu)n» : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. Mentd. Rhondda’s Petition (1922), 
92 L. J. 1\ C. 81 ; Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

690b. .] — There is no inherent incompetency 

in the Judicial Committee of the Privy 
Council to order the rehearing of a case which 
has ali’oady been decided by the Judicial 
Committee, oven where a question of a right 


of property has been involved, but such an 
indulgence will only be granted in very ex- 
. ceptional circumstances. — Be TnaNSFESiRED 
Civil Servants (Ibbland) Compensation, 
[1929] A. C. 242 ; sub nom. Be Irish Civil 
Servants, 98 L. J. P. C. 39 ; 140 L. T. 264 ; 
sitb nom. Be Article X. op Articles op 
Agreement pob Treaty between Great 
Britain & Ireland, 46 T. L. B. 67, P. C. 

AnnotaUon : — Mentd. Nucon v. A.-G., [1930] 1 Ch. 666. 

726. Add. Annotation : — Mentd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

763. Add. Annotation : — Mentd. Be Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
63. 

771. Add. Annotations : — Mentd. Ilyman v. Hy- 
man, Hughes V. Hughes, [1929] P. 1 ; May v. 
May (1929), 98 L. J. K. B. 770. 


Part XI. — ^The Supreme 

776. In the cross-reference before this case for 
“ Judicature Acts, 1873 (c. 06) to 1902 
(c. 31) ” read “Judicature (Consolidation) 
Act, 1026 (c. 49).“ 

779. Add. Annotation : — Apld. Horrell v. St. John 
of Bletso, [1928] 2 K, B. 616. 

781. Add. Annotation : — Retd. Id al Films v. 
Bichards, [1927] 1 K. B. 374. 

782. Add, Annotation : — ^Mentd. Piirnoll v. Roche, 
[1927] 2 Ch. 142. 

784. Add. Annotations : — As /o (1) Refd. Campbell 
V. Poliak, [1927] A. 0. 732. Generally. Menid. 

R. V. Mmibtcr of Health, Ej Yafle, 11930J 
2 K. B. 9S. 

786. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

788. Add. Annotation Mentd. l*ublic Trustee v. 
Elder, [1926] Ch. 776. 

789. Add, Annotation : — Refd. Earle v. llomsworth 
R. D. C. (1928), 140 L. T. 69. 

790. Add, Annotation : — Refd. The Fageraes, 
[1926] P. 185. 

792. Add. Annotations i — Mentd. Be A Bankruptcy 
Notice, [1024] 2 Ch. 76 ; Rawlinson v, Ames 
(1924), 09 Sol. Jo. 142. 

793. Add. Annotations : — Mentd. Clarkson r 


Court of Judicature. 

Davies, [1923] A. C. 100 ; Duflner v. Bowyer 
(1924), 40 T. L. R. 700 ; The Koursk, [1924] 
P. 140 ; Be Pennington & Owen, [1926] Ch. 
826 ; Bennett v. Whitehead, [1926] 2 K. B. 
380; Film of R. M. K. R. M. v. Firm of 
M. R. M. V. I.., [1920] A. C. 761; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023; Hardie 
& Lane v. Chiltem (1927), 96 L. J. K. B. 773. 
797. Add. Annotation : — ^Mentd. Be Bueb, [1927] 
W. N. 299. 

809. Add, Annotation : — Refd. Backham v. 

Tabrum (1923), 129 L. T. 24. 

827. Add. Annotation: — Refd. Capron v. Capron, 
[1927] P. 243. 

831. Add. Annotation Generally, Mentd. R. v. 
Minister of Health, Esc p. Yaffe, [1930] 2 

K. B. 98. 

831a. .] — When a judge adjourns a 

chambers summons into ct. under R. S. C., 
Ord. 61, r. 22, & does not direct that it is to 
bo hoard in ct. as chambers, the matter is in 
ct. for all purposes & is open to the press. — 
JIardie in Lane v. Chiltern (1927), 96 

L. J. K. B. 773 ; 43 T. L. R. 477 ; on appeal, 
[1928] 1 K. B. 663 ; 96 L. J. K. B. 1040 ; 138 
Ju T. 14, C. A. 

834a. .] — Hardie & Lane v. Chiltern, 

No. 831a, ante. 


PART X. SECT. 3, SUB-SECT. 10.— 
D. (0). 

680 i. Want of prosecution — Juris- 
diction of Court of Appeal mer costs.] — 
CLBAtR V. McDonald, [1027J N. Z. 
L. R. 433.— N.Z. 

PART X. SECT. 3, SUB-SECT. 11. 

t i. Against It gal reprcscntatires 

of respondents.] — Where some of rosps. 
iu the appeal before the i^rivy Council 
were dead, St their loffal roprosenta- 
tatlve had not been brought on the 
record when the appeal was heard St 
judgment deli vert'd by the I^rivy 
Council: — Held: the dooroo ags^st 
them was not a nullity under Judicial 
Oommittee Act, 1833, s. 23 . — Ealyani 
PlLLAI r. TlUKirVKNKAUASWAMl AT- 
YANO^ (1924), L. H. 47 Mad. 618. 
— IND. 

t U. Orth r dirtcling i * Httfnhon, ] — 

Where an application is made to obtain 


rostitulion hs the necessary result of an 
order of Dm Majesty In Counoil, that 
application must bo taken as one to 
•• enforce ” an order in Council 6c will 
bo governed by Art 183, St not by the 
general Art. 181 of Indian Limitation 
Aot, 1908. — boiiAN Bibi Baijnatit 
U\ s (1928), I. L. R. 50 AU. 767.— IND. 


PART X. SECT. 3, SUB-SECT. 18.— 
A. (a) 1 . 

719 li. Not appearing but lodging 

case.) — Rosps., who did not appear, 
but had lodged a oobe, allowed costs 
lip to the date of doing so. — Gajadhar 
Mahton V. Ambika Phabad Tivnabi 
(1925), I. L. IU 47 AU. 459.— IND. 


PART XI. SECT. 2, SUB-SECT. 1. - 
A. (a). 


sp. To hear action.] — A Judge of the 
High Ot. may direct the whole of a case 
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which enmes bofoio him for hearing to 
bo argueil before the Full Ct. — Statb 
oi' New South Wai.es v. Common- 
wealth (1926), 38 C. L. R. 74.— AUS. 

PART XI. SECT. 2, SUB-SECT. 3. 

Bt. To rescind patent — Although 
voidable or void at Jaw.] — ^Makhn v. 
Kennedy (1860), 2 Qr. 80.— CAN. 

BW. To try validity of tmll — Important 
t/ue slums invoiced — Transfer of action 
from surrogate court ] — Where the 
validity of a will relating to both real 
6c personal estate was in dispute, the 
(lorsonal property being worth, at 
least, £2,0U0, & it was sworn & not 
denied that tho questions to be deter- 
mined wei*e of buch Importance that 
they could be more eftectually tried 
& disposed of in the ct. of chancery 
than in the surrogate ct. an order for 
removal was made. — Re Ecoles (1863), 
1 Ch. Ch. 376.— CAN. 



VoL XVl.>-Coiirts. Cases 840a~'966b. 


840a. To order amendments -Judge trying causes 
In s^ort cause list.] — Altliough it may bo a 
condiraon precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
leave te defend, & has ordered the cause to 
be put m the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the loiles of ct. 

trjdng causes in the short cause 
list has the f^l powers of amendment that 
are given to him by the rules of ct. os though 
he were hearing the cause in the ordinary list. 
— Thomas v. Aiaierton, Di’d., [1928] 1 K. B. 
038; 07 L. J. K. B. 259 ; 138 L. T. 315, C. A. 

865. Add. Annoiaiiomt : — Refd. Oapron v. (\i,pron, 
f]927] P. 243. Mentd. Burrowes v. Burrowes 
(1929), 141 L. T. 201. 

902, Add. A nnotation : — Folld. lie Cairoll ( 1 930), 
47 T. L. K. 20. 


903a. “ 7 — “ ~~* l The t't. of Appeal has no 
original jurisdiction in habeas cor fins, A. where 
an appciii is brought from a refusal of a 
Div. C't. to give leave to issue a WTit ol 
habeas corpus the fact that the matter of the 
a])poal is haheas corpus will not prevent Ihi* 
<-’t. of Appe al fr(nu making an order rt‘quiring 
security for tiic cosis of the appeal to Im‘ 


given if applt. is an impecunious person. — 
Re Oabiioli. (1930), 47 T. L. B. 20; 74 
Hoi. .To. 770, 0. A. 

913. Add. Annotaiion : — Mentd. Performing Bight 
Soc. V. London Theatre of Varieties, [10241 
A. 0. 1. 

915. Add. Anuotation : Apld. Smith r. Tsakyris 
(1929), 107 L. T. Jo. 92. 

919. Add. Citation : — sub nom. R. v. Illinowohth, 
32 W. B. 451. 

Aft(‘r this case add note, Judicature 

(Consolidation) Act, 1925 (e. 49), s. 25.” 

944. Add. Annotations: —Retd. Davey w. Robinson, 
119231 1 K. B. 663; Shrager v. Dighton, 
(192tJ 1 K. B. 271. Mentd. Hunter v. Stad- 
tische DochseetlsclKirei (lesoUseliaft, 11925] 
2 K. B. 493 ; Pringle v. Bales, 119251 1 K. B. 
573; Smith r. 'rsakvrm (1929), 1(57 L. 'I\ Jo. 
92. 

Sect. 5.— OFFICERS AND CENTRAL OFFICE 
(Vol. XVI., p. 189). 

Add the following case : — 

949a. Ofllcer Right to institute suit— Personal 
Interest.] It is against public policy to 
allow an otlicer of th(i ct. to institute suits, in 
the cimduct of w'hicJi he may have a direct 
personal in tori'st.— H osanna Arathoon 
Keuakoose V. SE 1 H.E (1844), 3 Moo. Ind. 
App. .129 ; 4 Moo. P. (k 0. 4.59 ; 18 B. R. 523. 


Part XVI. — Consular Courts. 


951. Add. Annotations : — Mentd. Nadan v. R., 
11926] A, 0. 482; Knowlcb v. B., 

A. C. 360. 

964. Add. Annotaiiona : — Refd. Rudd v. Rudd, 
11924) P. 72; Bartlett v. Bartlett, 1192,5] 
A. C. 377. Mentd. Kc Annesley, Davidson v. 
Annobley, [1920] Oh. 092 ; Rc Boss, Boss v. 
Wateriield (1929), 40 T.L.B.01 ; Rc \skew, 
Marjorifmnks r. Askew, 11930] 2 (’h. 259. 

956a. To make declaration as to validity 

of divorce — Granted on grounds not authorised 
by English law.] — Resp. & his wife, applt , 
who were British subjects of the Jewish 
religion & resident in Egypt, wore divoi'ced 
by the Grand Kabbinat at .Vlexandiia in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to Bnglisli law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Eg^^t for a declaration that 
the divorce was effectual to dissolve the 
mariiago. The Order in Council of 1910, by 
which civil jiu'isidiction over British subjects 
was conferred, provided by art. 90 that “ in all 
matters relating to marriage, inlieritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non -Christian communities, 
recognise & apply the religious law or custoR) 
of the persons concerned,” Art. 103 con- 


ferred ” all Hiith jurisdiction in inatnrnonial 
causes, f*xrept tl'e junsdiction relative to 
dissolution or nullity or jm^titation of mar- 
tiage, a.s for the time being belongs to the 
High C’t. in England ” :—Udd: applt. was 
entitled t(» the* declaratory decree wfiich she 
sought. —Saswon V. Hasson, [1924] A. 0. 1007 ; 
94 L. J. P. C. 13 ; 132 L. T. 103, P. 0. 
tnrMlalion : ReW. liartlctl v. Hariiolt, [15)25] A. C. 377. 

956b. To try action for damages for 

breach of contract — Breach in England.] — 
By the Ottoman Order, 1910, the jurisdiction 
of the Huprerno Ct. thereby established 
extends, as regards Egypt, to, so far as 
material : (i) Britisli subjects, as herein 

defined, within the limilB of this Order, 
(ii) The property & all personal & proprietary 
rights & liabilities within the said limits of 
Britisli subjects, whether the said subjects 
arc writhin the said limits or not.” Buies of 
ct. mode under the order contain a provision 
for substituted service, but none for s( rvico 
out of the jurisdiction. AppU., a Ihilihli 
subject resident in England, eontraded in 
England to buy from res])., wlio was resi 
dent in Egypt, a concessir)n grant <*d by (he 
Egyptian Govt, in connection with iiriga- 
tion, & for the employment of resp. in 
l*)gypt. Applt. repudiat'd tin contracts by 
a cable dc'sjiatchecl fj'orn England. Resp. 


PART XI. SECT, 2, SUB-SECT. 8.— A. 

sy. Local tnaglera — Jurisdu'tum o/.j — 
Local inastera have no autbority to nit 
on the Aual hearing: Sc adjudgre the 
merits on applications to the smmnary 
lurisdiction of a Judge of the K. B. 


over oxf>rM., adminJcliator-, .s. truriifM***, 

\ivt coirtii onced ; nor hav< thty jiirin- 
(iiction to refer snoh applnatiorm (o a 
jiidgo of the K. B. Thr uflicf* of a 
master or local master in baakatcho^^au 
is to be dlfitlngulsbed from that of a 


i-itfr in l.tiKland Sc fi'om that id a 
nut y ft judgo exorcising jurl«dl< ( j' n 
»s loi.il Judge of the Superior ( i lo 
ilioHt J'rovlncoHln whlchhelsajtpinnl' d 
a loi hI Judgt*. — L orcu «. < )i>«)s ) 

[15I2H11 D. L.11.366; [1027) .1 H W 
780.— CAN. 
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issued a writ in the Supreme Ot. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt : — Held : the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case. — Martin v. Stout, fl925] A. C. 
359 ; 94 L. J. P. 0. 71 ; 132 L. T. 673 ; 41 
T. L. R. 176, P. C. 

969a. Transfer of Jurisdiction — Effect of 

Treaty of Peace (Turkey) Act, 1924 (c. 7).] — 
Petitioner, the wife of a British subject 
domiciled in ^J^irkey, obtained in His Britannic 


Majesty’s Supreme Ct. for the Dominions of 
the Sublime Porte (Matrimonial Jurisdiction) 
a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute : — Held : by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
— Skager V. Seager, [1 926] P. 105 ; 94 L. J . P. 
66; 133L. T. 319; 69 Sol. Jo 724. 


Part XVII, — Forest Courts. 

974a. Court books -Duty of clerk to produce for inspection.] — A.-G. v. Brown (1844), 2 1.. T. O. S. 

424 ; 8.T. P.711. 


Part XXI. — Palatine Courts. 

1014a. .] — Dyke v, Stephens (1885), 29 Sol. Jo. 682. 


Part XXIII. — Borough and Local Courts of Record. 

1019. Add Annotation Mentd. Debenliams v. , , 

Perkins (1926), 133 L. T. 252. 1053. To the refeienco before this case add 

1024a. S r. Pbndued v. Chambers (1501), Cro. “ » Liverpool Corporation Act, 1021 (c.lxxiv), 

Eliz. 250 : 78 E. B. 512. ss- -224-263. 

AnnotcUion Reid. Ooodboii r. Duflleld (1012), (’ro Jac 313 


Part XXV. — Judicial Commissioners. 

1126. Add. Annotation : — Refd. Salisburv Ar Pordingbridge District Drainage Board v. So utliein 
Tanning Co. (1920). Ltd., 11927] 2 Iv. B. 566. 
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VoL XVI.— Cases 46a— 861. 


CROWN PRACTICE. 

Part I. — Proceedings on the Revenue Side of the King’s 

Bench Division. 


46a. Bail to answer & pay penalties — Liability of 
sureties.] — ^Where a person is proceeded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1870 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts ho 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shall be jointly & severally siilTicicnt 
for the amount of the bail indorsetl on the 
writ . — Rc Attfield (I92i), 93 L. J. K. H. 
1064. 

166. Add. Annotation : — Refd. Food (.\mtrollor u. 
Cork (1923), 130 L. T. 1. 

240a. Bills of exchange— Transmitted from 

abroad by foreign agents.]— R. v. JIi ntkr 
(1817), 4 Price, 258 ; 1 16 K. R. 457. 

246a. Rights of landlord —Not entitled to payment 
from sheriff of rent due before wrlt.J — K. v. 
l)B Caux (1815), 2 Price, 17 ; 116 K. K. 7. 


246b. Subsequent arrears of rent — Goods kept 

locked up by sheriff for long time.] — The ct. 

refused to interfere, so far as to order the 
effects to be sold, & the rtmt in arrear U) be 
paid out of the produce. -R. r. llii.n (1818), 
6 Price, 19; 146 10. R. 729. 

248a. — .] -R. r. lUNuu.v^^ ( 1831 ), 2 Cr. .V. ,1. 

1.30 ; 2 T>r. 46 ; I L. .1. lOx. 62 ; 1 19 10. U. 55. 

298a. Secret profits received by agent of Crown.] — 
An lOnglisli information will lie against a 
siTvant employ i>d by the ('ri)wu in making 
eonfidi'nUal impdries, in r(‘spect f.o seeind. 
profits alleged to have been made in the eour.se 
of his employment. -A.-O. v. (1()1>DAUD (1920), 
98 L. J. Iv. R. 713; 15 T. L. R. 609; 73 
Sol, ,Io. ,51 1. 

308. Add. Annotation Chowood v. I^yaM, 

1 19291 2 CMi. 106. 

313. Add. Annotation : --Refd. Rc Kent (v\)al Con- 
cessions, iiurn V. Tho tJo., |1923J W. N. 328. 


Part II.- -Petition of Right 


319. Add. Annotation : — Refd. (\)u.stantinesco v. K. 
(1927), 11 Tax ('as. 7.30. 

320. Add. Annotation Retd. Badman v. R.. 
11924J 1 K. B. 04. 

322. Add. Annotation : — Refd. Rowland v. Air 
Council (1923), 39 T. L. R. 228. 

323. Add. Annotation: — Refd. He Masson, [1928] 
Ch. 385. 

323a. Claim against Dominion.] — A jaHlion <»f 
right cannot be brought in the High Ct. of 
Justice of England which has for its object 
a judgment again.st the Crown, w'hich is to 
be satisfied out of the Exchequer of a 
Dominion. — A.-G. v. Great Southern A 


VVR.STEUN Ry. (.'o. OF Ireland, (I925J A. C, 
754 ; 91 Ja ,T. K. B. 772 ; 133 X.. T. .568 ; 41 
T. L. K. .576 ; 69 Sol. Jo. 714, M. Ij.; nnwy. 
S. (’. snti noni. Grc'iit Southern ^6 WosLTn 
Ry. ('o. of Jreland a. R., (1921) 2 K. B. 450, 
C. A. 

333. Add. Atuadalion : Refd. A.-G. for Ontario v, 
Meljcaii (5oId Mines (’o. (1926), 95 L. J. I*. C. 
217. 

347. AM. Vitalion : 15 Asj . M. L. V. 574. 

, Add. Annolalion : Refd. Brr>uklebauk a. R., 

1 [1925] J K. R. .52. 

I 351. Add. Annotation : Distd. A.-G for Straits 


PART I. SECT. 1, SUB-SECT. 4. - 
A. 

sa. Power of court to uive relief to 
debtor.]— U. v. BoNTER (1843), « (J. 8. 
551.— CAN. 

PART 1. SECT. 1, SUB-SECT. 4. -C. (o). 

sb. General i\sne pltadedSubstQuerU 
proof of ('rown's title to rercririon- 
IVtthdrawal of plea- ■ Poets. ] — lu an 
iutormation of intrusion, tho riilo to 
plead '\^a« eor'ed Nov. 21, 1832. 
Deft, from tUno to time obtained 
further time to plead. A: on Apr. 1.0, 
1 833, pleaded the Koneral issue. Notice 
of trial was served for the sittiugfs after 
Michaelmas term, 1837 ; Ar the trial 
was postponed at the instance of deft. 
On Jau. 23, 1838, deft, discovered 
certam documents, showinj?, as he 
rt P aged . that the reversion was vested 
In tho Crown. The ct. allowed him 
to wlth<lraw the plea of the general 
issue, & pitwid his title speciall}', upon 
payment of all costs incurred by tho 
Crown, consequent on the plea of the 
general issue. — A.-G. v . Lanukorp 
(Lord) (1838), 2 Jo. Ex. Ir. 619. — IR. 


PART I. SECT. 1 , SUB-SECT. 4. C. (d). 

85ii. - — .J-^ R. r. Wa'IiSo.v 

(1828), N. B. Dig. 117. CAN. 

PART I. SECT. 2. SUB-SECT. 1. 

bd. Kfftit of writ — Ou accrual of 
preroffoticc ripA/a.l- -J’ier<»gativo rights 
whicli might accrue to the Crown by 
virtue of a writ of extent are dcpcmlent 
upon the issue of tho writ itbclf. As 
it was too lato to issm tlm writ • - 
Iff Id: there was no dirci t lial>IUt> to 
lljc Crown by tho insolvent go.- lie 
KXCKI^UOK KLrEfTltlC DAIRY MK'IIIV- 
KitY, Ltd., [19231 3 D. L. R. 1176; 
52 0. L. R. 225 ; 2 C. B 11.599.- CAN. 

PART 11, SECT. 1. 

317 i. Purposes.] — Upou petifion of < 
right there Is no power in the ct, t<i 
compel the Crown to make- » grant of 
land. — Kkewatin Powri.it f «>., Lid. ' 
V. Kkex\'\tis Flour Mu.i.'i < •>., Ltd., , 
Keewativ Power Co., 1.ii» v. I^vki. i 
OK THE Woods Millino < «»., Ltd., 
[1926] 4 D. L. R. 531 ; 59 O. L. It. j 
406.— CAN. 


I 
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PART II. SECT. 2, SUB-SECT. 1. 

o i. — - Proptilu in poHsiHsion of 
third parti/.] — A.-ii. i<ou Ontario v. 
Mi'Lran Oou>Mini-h, J/U). [19271 A.C. 
185 ; 95 li. .T. 1'. (J. 217 : J36 L. 9'. 191, 
P. (;. CAN. 


PART II. SECT. 2, SUB-SECT. 3. A. 

346 li. - .1 Mai NMi, J i. 7*. ]{ , 

[192.7) Ji.xoh. (J. P. 13.1.- CAN. 

346 fii. 1- H. V CWADA .Sii.am- 

sHii* J,i\r,H. Lid, fl927I 1 P. L. It, 
991 ; [1927J .-. C. J{. •»8 CAN. 

346 iv. J Kiv.Mcy V. li. 

(J882), 1 E\ih. ('. R. 68. CAN. 

at. 10 fnvd of part of price of mineral 
riahls in laruJ uiuJcr sen.] — K.ETCIIKN w. 
K (li. C.). [1927J 3 W. W. R. 152. 
CAN. 

PART II. SECT. 2, SUB-SECT. 3. C. 

351 vlii. .)- Ki sDOi. »• 

R., 11920! Exoh. C. R. 31. CAN. 



Cases 861— ^4b. 
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Settlements v. Pang Ah Yew, 11926] A. 0. 
665. 

352. Add. Annotations Aa to (1) Distd. A.-G. 
for Straits Settlements v. Pang Ah Yew, 
[1925] A. C. 555. Reid. Jamieson v. Downie, 
[1923] A. 0. 091 ; Badman v. 11., [1924] 1 
K. B. 64. 

353a. Compensation for Injury to property In 

Ireland.] —No claim for compensation for 
injuries done to property in Ireland is 
maintainable against the Crown in an English 
ct. -Price v. R. (1925), 42 T. L. R. 179. 

855. After this case add “ Effect of In” 

demnlty Act, 1920 (c. 48).] — See Constitu- 
tional Law, Nos. 499a, 620a-526c, 634 a, 
ante.** 

356. Add. Annotation: — ^Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1926] A. C. 
566. 

356a. .] — Under Crown Suits Ordinance 

No. 22 of the Straits Settlements a petition 
of right can be maintained to recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 36 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The collector in selling is an agent of the 
Crown although he acts under statutory 
authority, & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from beir»g liable. — 
A.-O. FOR Straits Settlementi v. Pang 
An Yew, [1926] A. C. 556 ; 94 L. J . P. C. 150 ; 
133 L. T. 106, P. C. 

860 Add. Annotations : — Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. C. 674. Apld. 
Nixon V. A.-G. (1929), 46 T. L. R. 31. 
Consd. Re Transferred Civil Servants (Ireland) 
Compensation, [1929] A. C. 242. 

361. Add. Annotations : — Distd. Wigg v. A.-G. for 
Irish Free State, [1927] A. 0. 674. Apld. 
Nixon V. A.-G. (1929), 46 T. L. R. 31. Consd. 
He Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 212. 

After this case add : — 

.] — iSec, further. Revenue, Vol. XXXIX., 

pp. 307, 308, Nos. 836-841. 

363a. Bona vacantia — ^Recovery by next of kin.]— 
Rc MA.SON, No. 374b, post. 

368. Add. Annotations : — Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B, 271. Reid. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 

369. Add. Annotations: — Folld. (h\ ihanWiir Claim- 
ants As'socn. r. H. (1930), 46 T. L. R. 681. 
Reid. Buerger v. New York Life Assce. 
(1927), 90 L. J. K. B. 930. 

370. Add. Annotaiiom : — Folld. Civilian War 
Claimants Assocn. v. R. (1930), 47 T. L. R. 
102. Refd. ZfcMason, 11929] 1 Oh. 1. Mentd. 


Cayzer, Irvine v. Board of Trade (1026), 95 
L. .T. K. B. 134 ; Wigg v. A.-G. of Irish 
Free State (1927), 90 L. J. P. C. 88. 

370a. .J — A CO., whose members were 

British civilians who had suffered loss or 
damage by warlike operations during the 
War, presented a petition of right claiming 
on their behalf payment of compensation 
out of the money paid or payable as repara- 
tions by Goimany under the Treaty of 
Versailles. The suppliants contended that 
the Crown was the agent or trustee of the 
claimants : — Held : on demurrer, the Crown 
could not be agent or trustee for individual 
subjects in any matter connected with the 
treaty-making Power, & the petition of right 
disclosed no claim in law against the Crown, 
Ac therefore the demurrer must be allowed. — 
Civilian War Claimants Assocn., Ltd. 
V. R. (1930), 47 T. L. R. 102, C. A. 

371. After this case add Compensation for use 
of invention by Crown.] — See Patents, 
No. 1673a, post.** 

372. Add. Annotations : — ^Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 737. Mentd. 
Nixon V. A.-Q., [1930] 1 Ch. 666. 

874. Add. Annotation : — Apld. Badman v. R., 
[1924] 1 K. B. 64. 

374a. 5 When allowed.] — Under Petitions 

of Right Act, 1800 (c. 34), s. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would operate in derogation of the 
prerogative of the Crown. The test whether 
a particular amendment ouglit to be allowed 
is this ; if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ? — 
Badman Brothers v. R., [1924] 1 K. B. 64 ; 
93 L. J. K. B. 132 ; 130 L. T. 264 ; 68 Sol. 
Jo. 166, C. A. 

374b. Service of copy on person in possession 

of property claimed — Petitions of Right Act, 
1860 (c. 34), s. 5.] — ^A lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master hod 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 Ac 1801 the Crown 
made ex gratia grants of these funds t-o certain 
persons Ac obtained an indemnity in respect 
ot those grants. In 1026 a petition was 
presented by persons claiming to bo the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
paHies agreed to confine themselves, for the 
present, to seeking a determination of the 
following questions : (a) whether the petition 
was maintainable on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt with by his present 


PART II. SECT. 8. 

374a i. May he amended by 

(ourl When allowed .] — Whore a sup- 
plituii Bt ( kR to bubstitute or add a 
HU bbtaut tally ucw oause of action, tho 
auiondmonl bhould not be oUovred In 
the abHonro of tho Lieutonant- 
Oovernor’H tint or the conneut of tho 
A.-Q. ; but if the Hubstance of tho 
case is not ohaugod, tho ct. can help 
the suppliant b> ainondmont. — 
NoHTHJUiN OONSTRUniON (\). r. K., 


[1923] 3 D. L. R. 1069 ; 2 W. W. R. 
759, — CAN. 

*?• • • — if 

the ct. has power ui some oases to 
amend a petition without the consent 
of tho Crown, that power must bo 
limitod to minor matters, Ac cannot go 
the leufiTth of allowlnir a suppliant to 
ohanim the oharaoter ct Tub oiaim 
against the Crown, either by adding 
to it or withdrawing part of it or by 
adding parties as co-dofts. with the 
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Crown. — F lexlume Sion Co. v. Macbt 
Sion Co., [1923] 1 D. L. R. 1185 ; 61 
O. L. R. 596.— CAN. 


374a iii. .]— A peti- 

tion cannot bo amended, imless one 
month’s notice of tho substonoo of the 
petition is given to a law officer. — 
OmciAL Asskinee V. R., [1922] 

N. Z. L. R. 265.— N.Z. 
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Majesty or his nominees or grant<ees or was 
carried to the Consolidated Fund j (b) whether 
the petition was barred by any Statute of 
limitations ; (c) whet her in view of Petitions 
of Bight Act, 1860 (c. 81), s. 5, tJie suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ex gratia giants had been imidc : 
— Held : Petitions of Biglit Act, 1860 (e. 81), 
s. 6, did not apply to the ease. —Ee Mason, 
[1028] 1 Oh. 385 ; 97 L. J. Oh. 321 ; 139 
L. T. 477 ; 44 T. L. R. 225 ; on appccd, 
[1929] 1 Oh. 1, 0. A. 

376. Add. An7iotaiionti : — Reid* Tinerger v. New 


Part III. — Scire Facias. 

441, Add. Annotationa Mentd. British Tlumison- 401 ; Howson v. Buxton (1028), 97 L. J . K. B. 

Houston Co. V. Sterling Accessories, Same w. 749. 

Orowther & Osborn, [1924] 2 Oh. 33 ; Parker 

& Cooper V. Reading, [1026] Oh. 97.5; Thomas 449, Add. A^maiation : — Consd. Re Letters Patent 
V. Evans, Jones v. South-West Jjancashire No. 189,207, Re Oarbonit Akt., [1924] 2 Oh. 

Coal-Owners’ Assocn. (1926), 42 T. L. R. 58. 


York Life Assco. (1927). 00 L. J. K. B. 930. 
Mentd. (Iviliaii War Claimants Assocn. v. U.' 
(1980), Ki T. Ji. U. 581. 

381. Add. Annotaliom : — As to (1) Refd. Jamieson 
fj. Downio, [1923] A. C. 601. As fo (3) Apprvd. 
Badman v. R., [1924] 1 K. B. 64. 

388. Add. Annotations : — A« to (1) Consd. Re 
Mason, tl920J I Oh. 1. Refd. Cayzcr, Irvine 
V. Board of Trade {192:5), 9.5 L. J. K. B. 134. 
Oenerallg. Mentd. Wigg r. A.-(3, of Irish Free 
StaL- (1927), 96 L. J. P. C. 88 ; Civilian 
Waj* Claiiuaiils Vssocn. r. K. (1030), 17 
T. L. n. l(»2, (’. \. 


Part V. — Habeas Corpus. 

464. Add. Annotation: — Refd. Secretary of State 470. Add. Citations: — [1023] 2 K. B. 361; 92 
for Home Affairs v. O’Brien, [1923] A. O. 603. L. J. K. B. 797 ; 129 L. T. 419 ; 87 J. P. 

409. Add. Annotationa: — A« to (1) Dlstd. Secretary 306 ; 21 L. U. R. 410; 27 Cox, 0. C. 133; 

of State for Home Affairs v. O’Brien, [1923] riom. O’Biitrn v. Sbcretary ok Statu 

A. C. 603. As to (4) Refd. R. v. Maidstone von IfoAric Affairs, 67 Sol. Jo. 553 ; on 

Prison, Ex p. Maguii-e, [1925J 2 IC. B. 265. appeal, sub nom. Secketary of State fok 


380 lii. .]~Tho Crown 

expropriated certain lands, N In tbe 
plan & doHcriptlon dopo'jlted in the 
reidstry olHce, no mod M. aw the oamici* 
ol a part. M., then, havluf? obtained 
a flat from the Crown, filed a pctltum 
of rifirht in thlti ct. eJaiminf? the value 
of the land exproi)rlatod- M. later 
dlBOOverod that bis wife 6c not himself 
was the owner of the land expropi iaf od , 
& a motion was made for lea ve to umen<l 
the petition of right by buhstitntiug 
the wife's name for that of M. as 
suppliant : — Held : as no action can 
ho taken against tbe Crown without 
flrst obtaining its flat which gives the 
ct. Jurisdiotlon, such an amendment 
could not he allowed & the motion 
was, under the clrcumstanoes, dismissed 
without costs. — M ouksot v. K., [1927] 
Exch. C. R. 238.~CAN. 

g 1. Defence— When particulars \ 

ordered .] — O’Brien &; Dohent v. R., ; 
1192.*)] Exch. C. n. 1.— CAN. 

■k. Claim against indivuliuil as 
well as Crown — NecessUy for separate 
action against individual— Action <£* 
petition of riglu tried together .] — 
Northern Construction Co. v. R., 
[19231 3 D. L. R. 1069 ; 2 W. W. R. 
739.— CAN. 

893 1. Discovery — Supphant*8 right 
as against Croum.] — In ppooeedlngs by 
petition of right against tho Crown, an 
order will not be made for tbe examina- 
tion by petitioner ol an oftloor of the 
Crowm for cUsoovory before trial. — 
Crombie V. R.. [1923] 2 D. L. R. 542 ; 
52 O. L. R. 72.— CAN. 

393 ii. 1 .1 — A suppliant pro- 

ceeding by way of petition under 
^rt II. of Crovra Suits Act. 1908, is 
not entitled to an order for discovery 
of doenmente against the Crown. — 
Uavn v-R V. R., [19291 N. Z. L. 11. 805. 
— N.Z. 

894 i. Evidence — Burden of proof — 


Negligence charged against officers d*- 
servants of Vroom.] Tho burden of 
proof is upon the uuppiiunt, who must . 
show that thwio was nuKilgeucti, 6c tho I 
maxim res ivsa hmidvr cannot bo 
invoked to wlhwe bun of tho onus In 
such actions under Kvoh. Ct. Act, 
1906. s. 20 . — Momrkal Tuanhpou- 
TATION (Jo. V. K., [1921] 4 V. L. R. 
808.— CAN. 

PART III. SECT. 1. 

8l. Whether vrit will issue against 
heir — After nturn of nulla bor.a by 
ad ministralor.] — A set. fa. will not Issue 
against an bolr iindiT (> (joo, 2, although 
an execution may linvc is-iued against 
the goods & chattclb in tbe bands of t be 
administrator beoii returned nutla 
hoTMi.— P a'XERHOn V. McKav (1823), 
Tay. 43.— CAN. 

PART V, SECT. 1, SUB-SECT. 1. 

sm. Civil proceeding -Appeal to 
Court of King's lienrh.l—Tho writ of 
habeas corpus Is a civil proceeding what- 
ever may bo Iho oiuso of detention, 
whether a criminal or 8Upi»oscd criiniiial 
or civil matter or any other illegal 
detention. A judgment raainUiIning 
a writ of hat/eaa corpus Is a Judgment 
in a civil case, & is snseoptiblc of appeal 
to tho Ct. of K. B. — Ex p. Fovo, Kx p. 
You, KX p. CUALIFOUX, 11929] 1 
D. L. It. 223 ; 50 Con. CMm. Cas. 213 ; i 
Q. R. 44 K. B, 476.— CAN. 

sn. .1 — Ex p. Fovo, Lj p. You, | 

Ex p. CnAMPOtrx, [1929] i 1>. L. It, i 
223 ; 50 (Jan. CYlm. Cas. 2l.i , 4 1 gue. | 
K. B. 476.— CAN. , 

PART V. SECT. 1, SUB-SECT. 2. A. ' 

o i. — '■■■*•• Cornmitmeni not m ) 

any criminal case under arig Af't of 
Parliament of Canada. ] — I*et it i on ci was 
convicted, in July 8c October, 1 928, on 
charges under Intoxicating Lbinot \t . 

607 


I of New Brunswick, & was oomiulttod to 
gaol in York County, N.B. Jleapplled 
to a judge of tills ut. for a writ of 
habeas corpus, alleging tlmt, on Sc prior 
to Doc. 10. 1917, Canada Temperanoe 
Act was In force in said oounty, that, 
on Ibut date, an Order in Counoii, 
passed pursuant to Htatiites of Canada, 
1917. c. 30, became olTectlvc, suspend- 
ing the operation of tho CanndaTeinpor- 
aiioo Act In said county ; that, at tho 
time of tho pOHsing of said Order In 
CourioJi. there was in force tho New 
Brunswk k I/itoAleating Liquor Act, 
1910, referred to in said Order in Council 
us being as restrictive as the Canada 
I Ternporance Act ; that, in 1927, New 
Brunswick Intoxicating Liquor Act, 
1027, e. 3, came into force, wldch 
I rcpoiilo<] tho 1916 Act, 6c was less 
rostricLlvo than Canada Temperance 
I Act ; 6c be oontendod that, as a result. 
I the said suspension of the operation 
of Canada Temperance Act auto- 
matieally ceased, 6c that Act came 
I into force in said county, & that tbe 
I olfeticos for which ho was ctmvlclcd 6c 
' committed to gaol w'oro olTencos 
I against that Act & not against the 
Provincial Act Helti : a Judge of 
this ot. had no Jurisdiction to Ihsiio 
tho writ applied for, ns tbe cominlt- 
nicnt was uot *' in any crlfnlna' ense 
I under any Act of i'urba/ncni of 
(Jauada ” wltliln Hupremo Act. 

8. .') 7.— Doherty v. li^wrnouNj., 11929] 

I D. L. f{. 1.36 ; .lO ('an. Cnm. C'hn. 209 ; 
[1928] S. C. It. 339. CAN. 

so. /tight to apply to dlffinnt fudges 
auen ssively — Ajt Inulition jiroceeainga . ] 
— 'ITic common law right to make 
HucccMSlvo aiqdloatloas to different 
Judges for a writ of habeas corpus still 
exists with respect to extradition pro- 
cceiJlngh. -fte O’CoNNOR, fl92Hj 1 
D. L. 11. 688 ; [1928] 1 W. W. It. . 
19 Can. CJrim. Cas. 151 ; 30 B. C. K. 
271.- CAN. 



Cases 470~-611. 


English and Empire Digest Supplement. 


Home Ajtairs v. O’Brien, [1023] A. C. 
603, H. L. 

Add. Annotalion : — Refd. Campbell v. PoUak, 
[1927] A. O 732. 

491. Add. Annotation Mentd. H. v. .Secretary of 
State for Home Affairs, Ex p. O’Brien, [1923] 
2 K. B. 361. 

492. Add. Annotation : — Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 

493. Add. Annotation -Ah to (1) Consd. .Sobhuza 
II. V. Miller, [1026] A. 0. 518. 

498. Add. Annotation : — Refd. R. v. Home Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386. 
608. Add. Annotations :~~Ah to (1) Apld. Campbell 
V. PoUak, [1927] A. C. 732. Refd. Jie (’arwdl 
(1930), 47 T. L. li. 20. Generally^ Refd. 
Eshugbayi Eleko v. Nigeria Government, 
[1928] A. C. 459. 

530. . I dd. A nnotofion : — Mentd. Bundy r. Motor Cab 
Owner Drivers Assocn. (1930), 113 B. T. 331. 
653. Add. Annotation: — Refd. 11. v. Brixton 
Prison, Ex p. Shure, [1920] 1 K. B. 127. 
664. Add. Annotations : — Consd. R., v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 
Refd. R. V. Brixton Prison, Ex p. Perry, 
[1024] 1 K. B. 455. 

570. Add. Annotation : — Mentd. ]<lverett v. Ryder 
(1026), 135 L. T. 302. 


&85a. Form of summons.] — ^A suimnons 

taken out during the long vacation with a 
view to obtaining a writ of hoibeas corpus to 
bring the body of appet. before the High Ct. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, Inasmuch as the former procedure docs 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
— R. V. Brixton Prison (Governor), Ex p. 
Shure, [1926] 1 K. B. 127 ; 95 L. J. K. B. 
361; 134 L. T. 317; 28 Cox, C. C. 126; 
[1926] B. & C. R. 1, D. 0. 

601. Citations: — For “ nom. R. v. Home 
Secretary, Ex p. O’Brien, 39 T. L. R. 487, 
C. A. ; sub now. Home Secretary v. O’Brien, 
TimeSt May 15, II. L.,” read “ sub nom. R. v. 
Secretary op Stai’e for Home Affairs, 
Ex p. O’Brien, [1923] 2 K. B. 361, C. A. ; 
sub nom. Secretary op State for Home 
Affairs v. O’Brien, [1923] A. C. 603, II. L.” 

Add. Annotation: — Refd. Campbell v. Poliak, 
[1927] A. C. 732. 

611. Add. Annotations : — Consd. Eshugbayi Eleko 
V. Nigeria Government, [1928] A. C. 459. 
Refd. Secretary of State for Home Affairs v. 
O’Brien, [1923] A. C. 603. 


PART V. SECT. 1. SUB-SECT. 3.— -A. 

601 iv. .] — Hkid V. Drake 

(1867), 4 P. 11. 141.— CAN. 

501 V. Not granted where de- 

tention lawful — Not axmikdile as vieans 
of app(al.] — A writ of habeas corpxts 
will not issue whero tho uccusod is 
beinff Iiold in custody in vlituo of a 
valid jndffnicnt of a ot. having juris- 
diotloii. It Is not lutondod cannot 
be used as a moans of appeal. ~ 
HowiiKV V. PlEUZK (1927), Q, 11. 65 
S. C. 183.- - CAN. 

601 vl. .] — Ex p. 

RouciiKii (Quo.) (1928), 60 Cun. Crlm. 
Cas. 161.- -CAN. 

PART V. SECT. 1, SUB-SECT. 3. 

B. (a). 

512 V. Costs not stated.] - 

Er p. IlKXDERSON, Ex p. Bnoi^KU, 
Ex p. Htkwawt, Ex a. Joe Uo Cet 
(('an.), 119301 1 D. L. K. 420 ; 52 Can. 
Cnm. Cas. 95. — CAN. 

Bp. Detention after %mrgina con- 
tempt.] lie SiNOEit (Ont.) (1929). 52 
(’an. Crlm. Cas. 243.- -CAN. 

PART V. SECT. 1, SUB-SECT. 3.— 
B. (b). 

623 i. Where warrant priind facw 
valid.] — It. r. WoNO Yuen (1926), 44 
Cun. Crlm. Cos. 338. — CAN. 

PART V. SECT. 1, SUB-SECT. 8.— 
B. (e). 

•q. Commissioner under Combines 
Investigation Act.] — The jurisdiction 
of a judge of the Supremo Ct. of 
Canada, under Supromo Ct. Act, 1927, 
H. 57, to issue a writ of habeas corpus, 
hold not to oxioud to the case of a 
commitment by a comr. appointed 
under Combines Investigation Act, 
1927, for contempt of an order made by 
the comr. under sect. 22 thereof . — Ee 
SlNOKR, [1929] 4 D. li. It. 878 ; S. C. U. 
614 ; 52 Can. Crim. Cas. 1.- CAN. 


PART V. SECT. 1. SUB-SECT. 3.- - 
B. (h). 

sr. Applicant at liberty on bail — 
Writ rejxisid. \ — Verraui.t v. Lachance 
(Que.), l]»2ttl 2 D. L. It. 900.— CAN. 



1SBEI.L (Can.), 
52 Can. Crim, 


PART V. SECT. 1. SUB-SECT. 8.- C. 

662 iv. .] — Where an 

nforior ct. Is acting within ite juris- 
<.iction, tho superior ot. has no power, 
at common law, to assume the functiou 
of an appcJlate ct. Ac review its con- 
clusions by means of a writ of habeas 
corpus olthor with or wlthont certwrari. 
— Ee CIIIN15SE IMMIQKAI’IUN ACT 6C 
IjKK Chow Yino (1028), 49 Can. Crlm. 
Cas. 16S ; 39 B. 0. li. 322.— CAN. 

664 i. On ground that 

d( vision against weight of evidem'e .] — 
Application by way of habeas corpus & 
ariiorart in aid to quash a conviction 
made bv a police magistrate on a charge, 
under Excise Aet. s. 181. of unlawful 
TioHsesslon of spirits unlawfully mauu- 
faetured : — Held : assumlug that the 
ovidenee before the magistrate might 
be examined to determine 11 ssuflleiency, 
the magistraU* having had some evl- 
doiu'o before liira on which to base bis 
llndbjg, the ct. was not justiliod in 
interfering with the oouclusion or 
Inference drawn by him therefrom. — 

U. a. SoHAKF (Man.), 11928 J 3 W. W. K. 
398.— CAN. 

664 ii. - - .1- li. r. Him. 

(N. S.). I1929J 1 D. Ti. li. 349 ; .'.0 (’an. 
Cnm. Ciis. 319.- CAN. 

667 i. Acting without juris- 

diction -Magistrate.) — Exp. Mohamet 
Alt (N. S.) (1919), 32 Con. Crim. Cas. 
60.— CAN. 

o. For ” 4 C. L. It. 101 ” read •* 1 

V. L. li. 101.” 

r I. .1— 11. r. Mooue, 

[1924] 3 W. W. R. 923.— can. 

BV. Where prinredings so irngiilur as 
to preclude fair Inal.] — Aecused dis- 
charged upon a writ ot fiabi as corpus. — 
li. V. C\Mrnr.iT. (1924), 43 Cun. Crmi. 
C^s. 340. — CAN. 

BW. Not decisions of court of record — 
County court judge's criminal court .] — 
Ex p. Martin. [1927] 3 D. L. R. 1134 ; 
48 Con. Crim. Cas. 23 ; 60 O. L. R. 
.577.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— 

D. (o). 

Bx. Person outsidi British India .] — 
Tho High Cl. can issue a writ of habeas 
corpus for the production of a person 
out hide British India, provided he is 
in the custody, or under tho control, of 

608 


a person within its jurisdiction. — 
MAHOMEPALLI ALLABUX V. 1SMAII.JT 
Ani)LJi.ALi & Sarpau Svbpna Taiier 
Saifuddiv Mitixaji Saheb (1926), 
1. L. H. 50 Bora. 616.— IND. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (b). 

sz. I'o court in another province — 
Conviction undir Opium rf* Narcotic 
Drug Act, 1923 — Not without good 
reason.]— 11. v. Jungo Lee (No. 2), 
[1927] 1 W. W. R. 678 ; 47 Can. Crlm. 
Cas. 255 ; 38 B. C. R. 313.— CAN. 

PART V. SECT. 1. SUB-SECT. 4.- 
A. (0). 

595 v. An application for 

habeas corpus must bo supported by 
an allldavit of prisoner, or an affidavit 
showing that his affidavit cannot bo 
obtained. — Ji. v. Murrele, [1924] 2 
D. L. R. 647 ; 40 Can. Crim. Cas. 298. 
—CAN. 

696 Vi. .]— R. r. Lee (B. C.), 

[1026] 3 W. W. R. 26L— CAN. 

599 ii a. — .]— R. v. 

Murrell, No. 696 v., ante.—GAU. 

699 ii b. B. P. R. v. Banniti, [1926] 
1 D. L. it. 424 ; 45 Can. Crim. Cas. 
75 : 58 L. L. It. 165.— CAN. 

PART V. SECT. 1, SUB-SECT. 4.— 
A. (d). 

611 vi. .] — An appcl. for 

a writ of habeas corpus Is not at liberi.y 
to go from judge to judge of the 
Supreme Ct. in his quest of release. — 
Re Loo Len (No. 2). [1924] 1 D. L. R. 
910 ; 1 W. W. R. 735 ; 41 Can. Cnm. 
Cas. 388 ; 33 B. C. U. 213.— CAN. 

611 vii. .] — An appet. for 

a writ of habeas cotpus whose discharge 
is refused by one judge, may make 
another application before another 
judge, oven of tho same ot., op tho 
same or on difForent grotmds, & so on 
from judge to judge, eooh judge being 
uncontrolled by tho previous decisions. 
— R. V. «KE Dew (No. 1), [1924] 3 D. 
L. R. 153 ; 2 W. W. R. 773 ; 42 Can. 
Crim. esas. 188; 33 B. C. R. 524.— CAN. 

611 viii. .1 — When an 

application for a writ of habeas corpus 
has been refused on its merits by a 
Judge of the Ct. of K. B. in Manitoba, 
tho only ot. of original jurisdiction In 



Vol. XVI.— Crown Praotioe. Oases 618a— 797a. 


613a. May be made to successive Judges.] — Each 
judge of the High Ct. established by Jud. 
Act, 1873 (c. 66), has jurisdiction to entertain 
an application for a writ of Tiubeas corpus^ in 
term time or in vacation, & is bound to hear 
& determine the application on its merits, 
notwithstanding that some other judge has 
already refused a similar application ; & this 
principle applies in the case of the judges 
of the Supreme Ct. of Nigeria. — Esuugbayi 
EUEKO V. Ntgkria Government (Adminis- 
tering Officer), [1928] A. C. 459 ; 97 
L. J. P. C, 97 ; 139 L. T. 527 : 44 T. L. R. 
632 ; 72 Sol. Jo. 452, P. 0. 

'Innotaiion : - Consd. Ih Carroll <1'M()), 47 T. L. 1{. 20. 

656a. .] — Budyard’s Case (1670), 2 V’^ent. 

22 ; 80 E. B. 286. 

Annotations : — Re!d. K. v. Wilkos (1703). 2 Wllb l.'il; 
Wood’s Case (1771), 3 Wils. 172 ; R. tj. Dunn UblO), 12 
Ad. & £1. 599 

660a. .] — ^Assuming that an order transferring 

a convict sentenced to penal servitude in 
Northern Ireland to an English prison was 
not valid to justify the transfer between the 
Irish & the English prisons, it is a sufficient 
answer by the governor of the English prison, 
to whom a rule n'lsi for a writ of habeas 
corpus has been directed, that appet. was 
lawfully sentenced to a term of pen/il servi- 
tude, which is still current, & that he drdains 
him under an order lawfully made by the 
Home Secretary. — R. v. Maidstone IhiisoN 
(Governor), Kx p. Maguire, [1925] 2 K. B. 
265 ; 94 L. J. K. B. 679 ; 1H3 L. T. 710 ; 
SO J. P. 89; 41 T. L. R. 456, I). (\ ; on 
appeal, 95 L. ,1. K. B. 55, i\ A. 


666: Add. Annotation : — Aa to (3) Consd. Eshug- 
bayi Eleko v. Nigeria Government, [1028] 
A. C. 459. 

682a. .] — Secretary of State fob Home 

Affairs v. O’Brien, No. 801, post. 

742. Add. Attnolalion : -(icntmlly, Mentd. Gough 
r. Rees (1929), 1 12 L. T. (2t. 

750. Add. Annoiaiion : — Aa to (2) Refd. Secretary 
of State for Home Affairs v. O’Brien, [1023] 
A. 0. 603. 

787. Add. Citation :—n Jut. 1163. 

792. Add. An natal io7is : — As to (1) Consd. Eshug 
bayi Eleko v. Nigeria Government, [1928] 
A . C. 459. A 8 to (2) Refd. ('arapbell r. I»ollak, 
[1 927] A. 0. 732. Cencralh/, Refd. AV (’at imII 
n930), 17 T. h. R. 26. 

793. Add. Annotations : — Distd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 603. 
Refd. G. r. G. (1028), 15 T. L. R. 7 ; Jie 
Carroll (1936), 04 J. P. 215. Mentd. Green 
r. Green, 11929] P. 101. 

795. Add. Annotations .*- Refd. B. v. Maidstone 
Prison, p. Maguire (1925), 133 L. T. 710; 
Ue Cnvroll (1936), 17 T. L. It. 20. 

796. idd. i nnolatio?} : ~ Apld. Re Carroll (1930), 
17 T. li. R. 20. 

797a. Person sentenced to penal servi- 

tude.] — Where, on an application for a writ 
of habeas corpus, a Div. Ct. has hold that a 
person sontenoed to penal servitude by a ct. 
in Nortliern Iroiand lias been lawfully trans- 
ferred to a convict prison in England to serve 
his sentence, no appeal lies to tlio Ct. of 
Appeal us the question of the legality of the 


Manitoba in (luostions of tbat kind, tbo 
application cannot bo lenowocl bofoio 
any other Ringlo judge. — R. r. Roman- 
CHUK. 11924] 3 I). L. R. 229; 2 

W. W R. 361 ; 42 Can. C'riin. Cia. 
231 ; 34 Man. L. R. 371.— CAN. 

611 IX, .] — The (llHiiussal 

of a habins corpus applk alien <u 
apphCdtionN ir iiui a bar to the making; 
of a now application for hah(a<i corpus 
before the aanio judge.— It. r. 1 a(M, 
[192.')] 2 W. W. It. 129 , 43 Can ( nui. 
Cus. 30 3, CAN. 


PART V. SECT. 1, SUB-SECT. 4, B. 

•b. Ordtr msc —A oti/icahon of prusf'- 
cutor d: mainstrate not luceswrp J 
R. V. Kuzyck, [1924] 1 W. W. It 
872 ; 42 Can Ciiui. Cua. 144.- GAN. 


PART V. SECT. 1, SUB-SECT. 4.— C. (o). 

641 i. General rtilf — Onyinal tvrit.]— 
There is nothing in King’s Bench Act 
or Rules which expressly or Impliedij 
provides that a writ of habeas corpus 
in a Pivil proceeding can be properly 
served !)y the delivery of a copj . — 
BtTSSELL V. Stonek (Man.), [1928] 1 
W. W. R. 749. CAN. 


PART V. SECT. 1, SUB-SECT. 4.— 
C. (d). 

g i. .1 - Where a judge of 

the Ct. of Appeal grants a WTit of 
habeas corpus, the Ct. of Appeal has 
the right to quash the judge’s oidei if 
granted erroneously. — R. v. Roman - 
CHUK, [1924] 3 D. L. R. 229 ; 2 

W. W. R. 351 ; 42 Can. Crim. Cas. 
231 ; 34 Man. L. R. 371 —CAN, 


PART V. SECT. 1. SUB-SECT. 4.— 
D. (f) ii. 

726 V. J— The ct. Is en- 

titled, on a habeas corpus application, to 
receive afiidavit evidence to show that 
the magistrate had no jurisdiction or 
has exceeded his jurisdictiori in c>oa- 
Yicting appet. — R. v. Movtemurko, 
[1924] 2 W. W. R. 250.— CAN. 


J.S. 


726 vi. — Ilf, on an opph- 

ration to iiiakt abRolutr an oidii toi a 
u t it of hoJtcns corpus, no want or <*Ke< ss 
of juiivlletloii aupearn on tlu’ fa<*e r»f 
th(‘ dorMiriKuits lilt d ’vith tin letnrn to 
the ruh* nisi, allhKivlts ate arlinlsslblr* 
to establish such want or evross of 
jurisdiction, e\r*ii althougli tliey uia> 
directly er)ntrudl( t farts statixl in tlio 
documents filed with snrh return 10 
CvvicM n. [1920] N. Z, lu U. 75.'> - 
N.Z. 

726 vii. ) l{ c. CjilN 

Vow (0 ( ), |I'»2‘M 2 W. VV J{. 

7 5. ,l ( an ( iini. ( .is 107. CAN. 


PART V. SECT. 1, SUB-SECT. 4. E. 


«d. Dull/ of court To consider uU 
ecidinre, records rf- /mu n dings taken,] 
-R. V. Pacjk (1923) 41 Can. Crlm. 
Cas. 5').- CAN. 


1 


sa. S. 7*. Ke Hiixman (N. B.), [1927] 
D. D. R. 725 , 40 Can. Crim. Cas 


308.— CAN. 


sb. — Findings of Ja t — Right to 
question.] -It. n. Hill (N. h.), [1929] 
1 1). L. R. 349 ; 60 Can. Ci in. ('as. 
319. —CAN. 


80 . To raiM Uchnital points - 

T Ttradition proceedings,] — l^inco the 
judge must look at the ovidoncc to 
ascertain whether the conditions of the 
extradition treaty Sc shituto have been 
fullllled. It !s not the duty of the habeas 
corpus judge to Interfr'ro with the 
proceedings on merely tfchnical 
grounds. — Re O’C'onnou, [1928] 1 

I). L R. 558 ; [1928] 1 W. W R. 65 ; 
49 Can. f'rim. Cas. 1.51 ; 39 1). C. It. 
271.- CAN. 


PART V. SECT. 1, SUB-SECT. 4 - O. 

788 1. Re-arrest on same enuse — 
Warrani of commitment prematurely 
issued.] -Wx T». David (N. B.). [1928] 
3 D, L. R, 237 ; 49 Can. Crim. Cas. 
381. —CAN. 

f (p. 269) i. Not where prisoner de- 
tamed under warrant of arrest from 
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another I’roninci fjegality of arrest 
not qiirsfioned.]— Re NritletON (B. 0.), 
fi9291 1 1>. L. R. f592 ; 51 Can. Crim. 
Cas tl3, to B. C. It. 413; [1028) .H 
VV. W. li. 7.35. -CAN. 

g (p. 209) I Vommltment for 

ell J emit of peiyment of fine— Fine partty 
paid.] -Kx p. WiiYNor (N. H.), (1928] 
1 I). L. It. 528 : 49 Can. Crim. Cos. 
155.- CAN. 


g (p. 209) li. - - Unautheirisi d orelcr 
ns to costs 1 - In making a eouviotloii 
uniier Oirjiior Aufc, 192 >, J92i- 25, c. 53, 
a of the jieaco has no authority 

to orrlor that tin costs bo paid U> him 
U Huuh a ])ro vision In the eonvlotlon 
ounnr)l he treated as a nullity on an 
appUc-ntlon for habeas corpus . — It. v. 
ItAHlUK, [1928] 1 W. W. It. 588 ; 50 
Can. Crim Cas. 348 ; 22 Mask. L. it. 
479. CAN. 


Be. Jtiseretion of eirurt.] — Rx p, 
Lladli.y (N H ) (1920), 40 Can. Crim. 
Cas. 298.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— H. 


q i. .1 -'I’ho Ct. of Appeal In 

Biitlbh Columbia has no Jurlsdictlou 
to hcjai an app*>al frrjm the n fusal of 
a Judge to giant a wilt of habeas 
eorpus in aid r>f rriminai niatloiH. 

It, i. MrAuAM, [1925] 4 I). L it. 3.3 ; 
11925] 3 W. W. it 2.i7 , 14 Can. f'tiui. 
Cas. 155 , 36 B. C. Jl. 158. CAN. 


a i. Grounds for allounng or 

refusing.] — Re Woou (N [1927] 4 
D. Ii. R. 537 ; 48 (’an Crim. Cas. 146. 
—CAN. 

798 V. ] When a Judge 

or t he full Ct. of K. B. has jmnted a 
wilt of hntieas corjnis 8c dlHOhargedi 

{ irisoner, there is no appeal.-*-R. v. 
toMANCHTUc, [1924] 3 D. L. R. 229 ; 
2 W. VV . R. 351 ; 42 Can. Crim. Cas. 
231 . 34 Man. L, R. 371.— CAN. 


798 Vi. 

(N. B.), [1928] 3 X/. li. X 
ban. Orixou Oas. 37. — CAN. 


— .] — R. V. Dunn 
D. L. R. 674, 50 
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Cases 797a->926a. English and Empire Digest Supplement. 


transfer & detention is one arising out of a 
criminal cause or matter. — H. v. Maidstone 
Prison (Govesinob), Ex p. Maguibb (1925), 
96 L. J. K. B. 66; 133 L. T. 710 ; 89 J. P. 
161 ; 41 T. L. B. 554 , 69 Sol. Jo. 691, 
0. A. 

800. Add. Annotation: — Mentd. B. v. Maidstone 
Prison, Ex p. Maguire, [1925] 2 K. B. 265. 

801. For the existing paragraph in original 
volume substitute as follows : — 

From order declaring prisoner’s right to 
liberty — Order not directing discharge — Order 
of Court of Appeal — ^No appeal to House of 
Lords.] — ^No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
lib^y, althou^ the order does not direct 
his discharge. 

Upon the application of a man whom the 
Home Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by 'the Govt, of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
r)iv. dt., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ch holding that the detention 
was illeg^ as the Home Secretary had no 
power to order a person to bo interned in the 
Inish Free State ; &, owing to a doubt 


whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency : — 
Held : notwithstanding the generality of the 
langruage of Appellate Jurisdiction Act, 1876 
(c. 69), s. 3, the House had no jurisdiction 
to entertain the appeal. — Sbcrbtaby of 
State for Home Affairs v. 0*Bbien, [1923] 

A. C. 603 ; 92 L. J. K. B. 830 ; 129 L. T. 
677 ; 87 J. P. 174 ; 39 T. L. B. 638 ; 67 
Sol. Jo. 747 ; 21 L. G. B. 609 ; 27 Cox, C. 0. 
466, H. L. ; previous proceedings^ sub nom. 

B. V. Secretary op State fob Home 
Affairs, Ex p. O’Brien, [1923] 2 KB. 
361, C. A. 

Annotation : — Gonad. Campbell v. Poliak, [1927] A. G. 732. 

804a. From refusal to grant — Power of Court of 
Appeal to order security for costs.] — The Ct. 
of Appeal has no original jurisdiction in 
habeas corpus^ Sd where an appeal is brought 
from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 
order requiring security for the costs of the 
appeal to be given if applt. is an impecunious 
person. — Ue Carroll (1930), 47 T. L. B. 
20 ; 74 Sol. Jo. 770, C. A. 


Part VI. — Mandamus. 


899. Add. Annotation : — Consd. B. v. West Norfolk 
Assessment Committee, Ex p. Ward (F. B.) 
(1930), 94 J. P. 201. 

900. Add. Annotedions : — As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. 0. 
846 ; Tate & Lyle v. L. & N. E. By. & 
L. M. & S. By. (1926), 43 T. L. B. 49 : 
Sheffield Corpn. v. Luxford, Same v. Morrell, 
[1929] 2 K. B. 180. 


912. Add. Annotation : — Refd. A.-G. v. Denby, 
[1925] Ch. 596. 

925a. .]— It is not appropriate to order a 

body to hear & determine an application 
which they had no power to hear (Avory, J.). 
— B. r. London County Council, Ex p. 
Entebtainmenth Protection Assocn., Ltd. 
(1930), 47 T. L. H. Ill, D. C. 

926a. .] — Re Hbward (3 845), 2 Dow. & L. 753; 

sub nom. Be Heyward, 14 L. J. Q. B. 113. 


•g. Appeal from discrelipnary order 
as io custody of infanis — IVhethtr Court 
of Appeal will vnierfere.] — lie Paisley 
(N. B.), [1928] 1 D. L. U. 403.— 

CAN. 

■h. Time for — More than sixty days 
after date of judgment.] — On appeal to 
the Supreme Ot. of Canada In matters 
of habeas corpus the first stop Is the 
filing of the ease in appeal with the 
registrar. Judgment of the Ct. of 
Appeal In a habeas corpus proceeding 
was pronounced Nov. 13, 1888 ; notice 
of appeal was Immediately given, but 
the oase In appeal was not filed, in the 
Supreme Ot. mitil Feb. 18, 1889 : — 
Held: the appeal was not brought 
within sixty nays from the date on 
which the Jud^ent sought to be 
appealed from was pronounced. & 
there was no furisdiotlon to hear it. — 
Re Smart (Ont.) (1889), 16 S. C. R. 
396.— CAN. 


PART V. SECT. 1, SUB-SECT. 4.— I. 

g 1. Not ttgainst informant — Nofva 
Scotxa Judicature AcLjr^Re Brown, 
[1928] 3 D. L. H. 234 : 46 Can. Orlm. 
Cas. 402 ; 60 N. S. U. 76.— CAN. 



PART VI. SECT. 1. SUB-SECT. 2. 

895 Iv. .1 — The granting or 

refusal of a mandamuB is a matter of 
discrotlou. — lie Pionekr Savincjs & 
Loan HociErY, Re liEOisriiAR op 
Companies, [1928] 1 U. L. U. 830 ; 
[1028] 1 W. W. 11. 361 ; 39 B. C. R. 
372.— CAN. 

895 V. Where order nut for pulAic 

benefit.] —PETKimoN v. Montreal 
(1928), 31 Q. P. R. 164.— CAN. 

PART VI. SECT. 1, SUB-SECT. 3.— A. 

919 i. Writ sought for ulterior motive 
— 2'o satisfy personal enmity dr spite — 
Mandamus refused.] — Ex p. Smum 
(1921), 49 N. B. R. 207.— CAN. 

919 11. .1 — Applts. seek a man- 

damns to compel resp. municipality 
to accept payment by a third party 
of an alleged debt of Its seoi’etary- 
treasurer : — Held : applts. could not suc- 
ceed, as they had fallod to bring their 
case within the terms of Article 
1141 C.C. or to establish a^ncy of 
such third party In making the pay- 
ment for the all^d debtor. On the 
first point, l^e debt of the seoretary- 
treasurer was not admitted by resp. 
8c was even contested by the former ; 
it could not then be said that the pay- 
ment was *' for the advantage of the 
debtor.” On the second point, the 

610 


evidence showed that the payment by 
the third party was not made by him 
as agent of the debtor but on his own 
behalf. — P erbov v. Corporation i>u 
VlLT^AGB DU SACRB-CCEUR DB JEBUS, 
[1929] 1 D. L. R. 107 ; [1928] 8. C. R. 
326.— CAN. 

1. S 

. (b). 

049 il. .] — ^An application for a 

iniuidamus was dismissed, where it was 
an attempt to secure the pcrfonnanco 
of an alleged private right by a public 
body, & not to secure the performance 
of any public duty. — R. (Butler) v, 
Navan Urban District Council, 
[1926] I. R. 92, 466.— IR. 

PART VI. SECT. 1, SUB-SECT. S.— C. 

954 vi. .] — Before a mandatory 

order can bo obtained, appot. must 
show that he has some spoclflo right in 
law to enforce the duty, performance 
of which ho asks the aid of the ct. to 
compel. — Re Watson & Cobourq 
Town, [1924] 4 D. L. R. 469 ; 55 
0. L. k. 531.— CAN. 

954 vil. .1 — R. V. Registrar op 

TrrLEs, Ex p. Moss, [1928] V. h. R. 
411 : 49 A.X. T. 275 ; [1928] Argus 
L. ll. 293.— AU8. 



V61. XVl.~-Crown Pisotioe. Cases 958—1182. 


958. Add. Annotudion : — ^Apld. R. v. Harris, [1927] 

2 H. B. 587 . 

1003. Add. Annotation : — lo (3) Apld. R. r. 
L. 0. 0., Jiix p. Swan & Ed^ar tl«27) (1929), 
141 L. T. 690. ' 

1022. Add. Annotation Refd. Clark v. Epsom 
R. D. O., [1929] 1 Oh. 287. 

1066. Add. Citation : — suh now,. R. v. Popiar 
Borough Council, Ex p. London County 
Council, R. v. Poplar Borouoh Council, 
Ex p. Mettropolitan AsYi^UMa Board, 2 
B. B. A. 810. 

1091. Add. Annotationii : — Refd. R. v. Ixucostor 
JJ.y Ex p. Allbrighion, [1927] 1 K. B. 557. 
Mentd. R. v. Bath Compensatiori Authority, 
[1925] 1 K. B, 685. 

1095. Add. Annotation : — Mentd. liv Faibon- 

industrie Akts’ Appin. (1928), 10 R. P. C. 271. 

1130. Add. Annotation : — Mentd. Il/vrpor v. 
Hedges, [1023] 2 K. B. 314. 

1141a. Income Tax Act, 1918 (c. 40), s. 125, | 
Sched. A., No, V., rr. 7, 8 — Remedy by way j 
of appeal.] — ^As a result of information dis* 
closed in connection with a claim to relief 
for the year 1920-21 under the above r. 8 
the Inspector of Taxes discf)vered that the 
rents of certain properties had been increased 
during that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs wliich had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments lo income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & tin* Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied ■ 
only to assessments which worci reduced for 
purposes of collection under r. 7. Notice <A 
ajjpeal was given by the owni'is ag/iinst tin 
additional assessments A. against the rofus,il 
of the Insjjector to certify the claim under 
r. 8, but at the owners’ request the lu^aring 
of the appeals was i>ostp<me<l pending the ] 
decision of the ct. on rules uwu, which (he 
owners had applied for A obtained, calling 
upon (a) th<* General Cornrs. «V. the luspectoi 
of 'J'axes to show cause why a writ of pro- 
hibition should not issue, proliibiting them 
from proceeding with the additional assess- 
ments ; & (6) the Inspector of Taxes lo show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, & commanding 
him to ^ furnish the requisite ceHificate in 
connection with the claim 7/cW .* dis- 
charging the rules nisi, the General Oomrs. 
& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing against the 


additional assessments tVe; against the In- 
spector’s refusal to certify the claim under 
r. 8, prohibition, certiorari & mandamus would 
not lie. — li. V. Kingsland Parish Inshkctor 
OB' Taxes, Ex p. Pearson, Ktnosiand 
Estate, R. v. Kingsland Parish Income 
Tax Gomrs. & Inspector op 3’ axes (1922), 

8 Tax Gas. 327. 

Annotation Retd. K. r. SwaDM<^a luoomc Tax Comra., Kr j) 
Kntfluili Crotv a Spoltcr Co., |li)26J i K. II. iliiO. 

1150. Add. Annotatinn’i : — Consd. Olark v. Epsom 

H. D. C., [19291 1 Oh. 287. Refd. Phillips %\ 
Britannia Hygienic Ijaundry Gn., [1923] 2 

K. B. 832; Nliisical Performers’ Protycction 
Assocn., [jtd.r. British fMlernntionMl Pietures, 
Ltd. (lJUiO), l(i T. L. B. 18.5. 

1152. Add. Annotation Reid. R. r. Lauca.shiri 
Ex p. Tyrer, 1 1925] 1 K. B. 200. 

1156. Add. Annotations : -ri.s* to (1) Apld. R. r. 

L. C. 0., Ex p. Swan Ac Edgar (1027) 

( 1 929 ), 1 11 L. T. .590. GrneraUif, Mentd. 11 uy - 
ton Ac Roby Gas (’o. v. laverpool Corpri. 

(192.5) , 42 T. L. R. 116. 

1181. Add. Annotations: - Mentd. R. v. Labour 
Minister, [1921] 2 K. B. 210 ; 1.. &, N. E. Ry. 
V. Easington Union Assmt. Com. Ac Easington- 
with-Thorpe I’arish Council (1925), 96 1^. J. 
K. B. 255; R. r. Sw.msea Jnoorne Tax 
Coinrs., Ex p. English (‘rown Hpelter Co., 

[192.5] 2 K. B. 2.50; R. v. 81. Maryleboue 
Income 'fax t’omrs., Ex p. Schlesinger (1928), 
13 Tax Gas. 710. 

1182. Add. Annolationn : —Mentd. Barber i>. Chud- 
ley (1922), 92 L. J. K. B. 711 ; Itc Hummcl- 
tonberg, Beatty v. Ijrjndon Spiritualistic 
Alliance, 1 1923 1 1 (’h. 237 ; .lackson v. Voss, 
[1923] 2 K. B. 3.57 ; Hr Ludlow, Bonce- 
Jone.s V. A.-G. (Ilf2.3), 93 L. .J. Ch. .30; He 
Shakespeare Memorial ’rriist, Lyiton v. A.-O., 
11923] 2 (.’h. 398; A.-G. v. National Pro- 
\incial Bank, [1921] A. C. 202; Brighton 
College V. Marriott No. 1 (192-1), 09 Sol. Jo. 
229 ; Verge v. Somervill«‘, [1921] A. C. 490 ; 
Bnglilon College t). Marriott, | 1925] 1 K. B. 
312 ; Chest ertiian p. b'ederal Taxation Gomr. 
(1925), 12 T. L. R. J21 ; ife Gray, Todd v. 
'r.j,ylor, 1 1925] Gh. 302 ; R. v. Ineomc Tax 
Special I’oinfs., Ex p. lleadmaHtcrs’ Gon- 
lerenoe. Same v. Same, Ex p. lncori)orated 
A8s<jcn. of I’D'p.iratory Scliools (1925), 41 
T.L. It. 051 ; I. R. Cotnrs. v. Falkirk Temper- 
ance Caf<'‘ Trust (1920), 11 ’I’ax Cas. 353; 

I. R. Comi>H. V Glasgow Musical P<‘Btival 
Assocn. (1920), 1 1 Tax Cas. 154 ; 1. R. Cornrs. 
v. Peeblessliire Nursing Assocn. (1920), 11 Tax 
(5as. 335 ; J ackson’s Trustees v. I jord Ad vocate 
(1920), 10 Tax Cas. 400; Martin v. liowry, 
Martin v. 1. R, Comih., [1920] 1 K. B. 
550 ; Scottish Woollen Tc-ehnical College, 
Galashiels V. I. R. G(»»riry, (1926), 11 I’ax Gas. 
139; I. R. Cornrs. v. Yorkshire Agricultural 


PART VI. SECT. 1, SUB-SECT. 3. - 
£. (a). 

1004 viii. .] — Co-vna v. Kahota, 

I192y 3 D. h. R. 376 ; [1925) 2 
W. W. R. 620.-~0AN. 


PART VI. SECT. 1, SUB-SECT. 3.— 

P. (a). 

1038 iv. .) — Au application for 

a mandamus was dismissed, whore 
appots. had an adequate alternative 
remedy. — R. (Johannfjsson) v. Oab- 
TiEB Rural Municipalitt, [1922] 2 
W. W. R. 670; 68 D. L. R. 741.~CAN. 

1088 V. .1 — mandamus is 

not available if another remedy is 


Kivcn bv statute . — He Vikino M« m- 
cirAL llospiiAL DmmK i No. D». 
119231 4 D. h. R. 1123.— CAN. 

PART VI. SECT. 1, SUB-SECT. 4. —A. 

1167 iv. ]- A man- 

damus lies against a mlnlstci of the 
Crown to oompei the dlscbaigi of a 
duty laid upon him in the Inttif it of 
the public. — M orin' v. PimitON (I ‘<27), 
Q. R. 44 K. B. 181.— CAN. 

a i. Inconv Tax Cfmmission » To I 
perform a diseretionarj/ art \ Iltld : 
inasmuch os Specific Relief A» < , s. 4 
did not apply to this High f’t. it has no 
power to issue a raandaiuus directing 
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llio Income 'I'ax ( oriir to do vJiut 
the Art gives him u (IIm m (ion to do 
Moiiammal i Aitm \T<ih \m\i^u siiau 
i;. L.VHORI 1 . In( OMJ Iwt'oviit (1927), 
I. L. R. 9 Lah. .517 IND. 

a ii. To HtdU (fiH* on, points of law 

not rarad at htarivo | Iltld • \\hero an 
flHsfNset* seeks for a nintjdamuH from the 
High t't. agonist tJie ( ouir. of Income 
Tav r'<imHug him to state a ease on 
points of law different from those he 
had urg»jd tiefore the Comr. to state ,i 
(aw , his application cannot be enftr 
tamed.- A. K. A. O. T. V. Cuk'h^ak 
( l?iKM) V. iKcoMB Tax PoAin. dui"), 
1. L. R. 0 Ran. 492.— IND. 
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Soc. (1927), 44 T. L. R. 69; Be WiUiamfl, 
Public Trustee v. Williams, [1927] 2 Ch. 283 ; 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Council V. I. R. Comrs. (1928), 97 Tj. .T. K. B. 
678 ; Geologists’ Assocu. v. 1. R. Comrs. 
(1928), 14 Tax Cas. 271 ; Adamson v. Mel- 
bourne & Metropolitfin Board of Works, 
[1929] A. C. 142 ; Re Grove-Grady, Plowden 
V. Lawrence, [1929] 1 Ch. 667 ; Girls’ Public 
Day School Trust v. Ercaut (1930), 99 
L. J. K. B. 043 ; lie Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691 ; Hunter (Sir 
G. B.) (1922) “ C ” Trust, Trustees v. 1. R. 
(’omrs. (1929), 14 Tax Cas. 427 ; Luipaard’s 
Vlei Estate & Gold Mining Co. v. I. It. Comrs., 
[19.30] 1 K. B. 693. 

1185. Add. AnnotaHons : — Aa to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 
Generally^ Refd. R. v. North, Ex p. Oakey 
(1926), 43 T. L. R. 00. 

1186. Add. Annotation: — Consd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

1213. Add. Annotation : — Dlstd. Port of lx>ndon 
Authority v. I. R. Comrs. (1919), 12 Tax Gas. 
122 . 

1217. Add. Annotations : — Refd. R. v. Roberts, 
Ex p. Scurr, (1924] 2 K. B. 096 ; Roberts v. 
Hopwood, (1925] A. C. 578 ; Short v. Poole 
Corpn. (1926), 42 T. L. R. 1 07. Mentd. Sadler 
V. Sheltleld Corpn., Dyson v. SneCfield Corpn., 
[1924] 1 Ch. 483. 

1219. Add. Annotation Refd. Short Poole 
Corpn., [1920] Ch. 60. 

1221. Add. Citations: — 3 Nev. & M. K. B. 802; 
3 L. J. M. C. 117. 

1225. Add. Citations 3 L. T. O. S. 1 80 ; 8 
J. P. 602. 

1228. Add. Citation : — snl) noni. R, v. Lkicestek, 
Deputies of Freemen, 16 Q. B. 671 ; 117 
E. R. 013. 

Add. Annotations : — Folld. R. v. Monmouth 
(Jorpn., R, V. Bolton Corpn. (1870), L. R. 5 
Q. B. 251. Refd. Ex p. Portingell, [1892] 1 


Q. B. 15 ; R. V. Somerset JJ. (1900), 16 
T. L. R. 166. Mentd. B. v. Pawlett (1873), 
L. R. 8 0.. B. 491. 

1230a. No fresh grounds for rehearing 

advanced.] — ^Appct. was the owner of certain 
houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at £30 gross & at £22 rateable value. 
On July 30, 1929, appet. made a proposal in 
writing to the rating authority for the amend- 
ment of the list under Rating & Valuation 
Act, 1926 (c. 90), s. 37 (1), with the result 
that the assessments were reduced to £25 
gross £18 rateable value. Not being 
satisfied with that decision, appet., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the i)eriod specified in 
Sched. V., Part I. of the Act & the appeal 
was withdrawn. A second proposal was 
then made by appet. on Dec. 30, 1929, for 
the amendment of tlie valuation list upon 
the ground (hiter alia) that the assessment 
was excessive, but without proposing what 
the amendment should be. On Feb. 7, 
1930, the rating authority caused notice to 
be served on the appet. that they intended 
to object to appet. ’s proposal on the ground 
tliat the present assessments were fair & 
reasonable. Tlie pi'oposal then came before 
the assessment committee on Fob. 18, 1930, 
when tlie chairman intimated that the com- 
mittee refused to give a decision or to hear & 
delei’mine the said proposal, whereupon the 
appet. applied for a rule nisi for a 
mandamns : — Held: the assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard A/ determined the applica- 
tion made to them, but appet. had not 
satisfied tlie et. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
— R. V. West Norfolk Assessment Gom- 
MiTOEE, Ex p . Ward (F. B.) (1930), 91 J. l\ 
201, G. A. 


PART VI. SECT. 1, SUB-SECT. 6.— 
A. (b). 

n i. Archiicets licqistraiion 

BoajuJ.] - Wlirro an uppUeatiun by 
I'CRD. tur rt'KihtraUou uh au architect 
hau been ivfnscd by tlio above Board ; 
— Held : mandamus would not lie 
dirueijim the Board to ix'gister itisp.- 
AHoiiirion's limnsTKATioN Hoard of 
Victoria r. Hiitchihon, |li)20] V. L. B. 
15)5 , H5 C. L. K. 404 ; 31 Alta. L. K. 
93.— AUS. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (d). 

1221 vii. Not to hear ctw^e toith- 

out its jurisdiction .] — 11. v. Brin da, 
[11)24] 3 1). L. II. 1092 ; 07 N. S. II. 
323.— CAN. 

1221 viil. Incriminal matter .] — 

Tho Supremo Ct. of Ontario haa jurib- 
diotiou to mandamus a comity ct. 
judge's orimmal ct. to ti*y, according to 
tho procedure ol Criminal Code, s. 827, 
a person against whom an indictment 
has been found by a grand jury for the 
county. The fact that no rules have 
been made as to tho Issue of a man* 
damns iu a criminal matter does not 
preoludu the Supreme Ct. from 
exercising its full powers. — A.-G. for 
ONTARIO V. Daly, [1924] A. C. 1011 ; 
94 L. J. 1'. C. 21 ; 132 L. T. 210 ; 40 
T. L. R. 814.— CAN. 


PART VI. SECT. 1. SUB-SECT. 6.— 
A. (e). 

0 i. .] — Tho .Supreme Ct. of 

Ontario has jurisdiction to grant a 
inaudamus to a judge of u division ct. 
to hear an appeal from a conviction of 
deft., by a police inagi8lrat(\ of uu 
offence contrary to Inland Hovenuo 
Act, 1906, 8. 180 (f). — R. V. SrKiRS 
(1921), ,'ib O. L. 11. 290.— CAN. 

PART VI. SECT. 1. SUB-SECT. 5.— 
A. (g). 

1237 ii. .h-Jfe Holdand 

(1875), 37 U. C. R. 214.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— 
A. (h). 

sp. 2’o Sign record of acquittal — 
After retirement of judge.] — A i-etirod 
Judge of a county ct. criminal ct. can- 
not bo compelled by mandamus to 
sign a record of acquittal for lack of 
jurisdlotiou, after a long Interval of 
time. If thero is any right to have the , 
record signed, the only compotout | 
person is the prebont Ju(^. — Re Hall 
(1922), 38 Can. Crim. Cas. 55.— CAN. 

sq. To grant admini^ralion — Surro- 
gate Court.]— The Surrogate Ct. is 
subject to mandamus fi'om the Ct. of 
Kiiig's Bench. 

On the application by the daughtci* 
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& sole heir of an intestate for a grant 
of administration, tlio Surrogate Ct. 
judge offered to grant temporary 
ad ministration to a trust co. Tlie 
(ippct. refused to accept this offer, &. 
applied to tho Ct. of King’s Bench for 
a mandamus requiring the Surrogate 
Ct. to issue letters of administration 
in tho terms of her petition. No 
material was produced at tlie bearing 
of this application contradicting the 
stntomouts in tho affidavit filed in 
support of the application or showing 
that there as any lack of qualificatiou 
or capacity in tho appet., or that 
there was in fact any opposition to her 
petition, or that any one else had any 
interest in tho estate : — Held : an 
order directing the judge of the 
Supreme Ct. A the clerk thereof to 
is'^ue lotUirb of admiiilstratiou to 
tho appet. should be granted . — Re 
MacDonalii Estate, Re Surrogate 
Courts Act (Man.), [1929] 3 W. W. Jl. 
603.— CAN. 

PART VI. SECT. 1, SUB-SECT. 5.— B. 

1270 iv. A'^of where dismissal 

justified.}— Re Monaghan (1924), 67 
N. S. R. 242.— CAN. 

1270 V. .1 — Adams River 

Lumber Co. v. Kamloops Sawmills, 
Ltd. (1921). 70 D. L. R. 863 ; 30 
B. C. R. 354.— CAN. 



Vol. XVI.— Crown Praotioe. Cases 1293—1847. 


1208. Add Annotation : — Generally, Mentd. Hes- | 
keth V. Birmingham Corpn. [1924] 1 K. B l 
260. 

1306. Add, Annotations : — Mentd. R. v. T^abour 
Minister, [1924] 2 K. B 210 ; L. & N. E. Ry 

V. Easmgton XJmon Assmt. Com &. Easington- 
with-Thorpe Parish Council (1025), 95 L. .T. 

K. B. 255 ; R u St Marylebone Income lav 
Comrs , Ex p. Schlebingoi (1928), I.^ Tav Ccte. 
746. 

1308. Add. Annotation : — Refd. Tleigate Corpn. v 
Surrey County Council, [1928] Oh 359 
1317. Add Annotatio7i • — ^Refd. Bioun t Dngtn- 
ham U. 0., [1929] 1KB 7,17 
1323. Add, Annotation : — Refd. Everett v, 
Griffiths, [1924] 1 K, B. 941. 

1337. Add. Annotation : — Refd. Eveiett i>. 

Gnffiths, [1924] 1 K. B. 941. 

1375. Add. Annotation . — As to (2) Apld. It v 

L. C. C , £* 0 : p. Swan A Edgat (1927) (192<)), 
111 L. T. 590. 

1433a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] -PuAt ncE Noie, |192t») 

W. N. 308. 

1457, Add. Annotation.- Mentd. Bowkei v W (K)d- 
loffe, Bowktr ?? Premur Diug Co , [1928] 1 
K. B. 217. 


1466a. Cross-examination of deponent- When 

ordered — Only in very special circumstances.] 
— R. V Kent JJ , Ex p. Smith, [1928] W. N. 
137, D 0 

1486a. .] — R. V llANootK, Ai.dhiman 

OP Nokth West Ward op Boiiouoii of 
Poole (1839), 3 J. P 723 
1524. Add. Annotation , — Mentd. Leoonfielil v. 
Thornoly, [1926] A. C. 10. 

1736. Add. Annotations : — Refd. R. v. Ooiy, [1927J 
IK B 810 Mentd. Giilllths V. Studebakcrs, 
[1924] 1 K. B. 102. 

1740. Add Citation . 2 B. R A. 039. 

1749a. ~ -H V (IS 11), 8 .T. P. 

Jo 212 

1806. Add. Amiotaiiom : Refd. lie Lottois Patt*nt 
No. 139,207, Re (^arbonit Akt., |1924] 2 C'li. 
.53; Swittw. Board of Trnde, [1926] 2 K. B. 
131. 

I 1810. Add Amiolatw7i8 Gem rally, Mentd. 1. R. 
Comib. V. Buirell, [1921) 2 K. B. 52 ; 1 lor belt 
a 1. R. Comrs , f. U Corurs. v. Hot hot t 
(1925), 9 'Tax (^is 1593 ; Daw v. I. R. Cornrs , 

I Dull I)unbar t> I It iVmits (1928), li Tax 

' <’rh 5S , I R (N>miH r. Jliiwley, |l028j 

1KB 578, 1 It (omts y S»iid li, 1 1930] 1 
K H 713 


Part VII. -Quo Warranto. 


i%Z7, Add A7inot(Uion8 —Refd, Metcalfe v. Boyce , 
[1927] 1 K. B 75S , Bourircnrioitf h Swanage 
Motor Road & Efir> ('o v Ilaivcy, [1929] 
1 Ch. 680. Mentd. Liy/ell v. Thompson 
(1926), 43 T. L, K. 5S 


1846. Add Annotation - Refd. Everett v, 

Griffiths, [1021] I K B 911 

1847. idd Annotation Refd. Everett v. 

Giiffilhs, 1 1921] 1 K. B. 941 


PART VI SECT. 1, SUB-SECT 5 D 
1292 I. General rule—Ihll pending 
lortpeal 4tt J— "Wlitu a duty Is impost d 
upon a local authorU> to tanj out 
an Act, Ihf fad tliut a bill has been 
Introduced to iipial that Aft do* s not 
justify the local authonty In rcfusinif 
to carry out the duty, Ac muud*imus 
lies to compel ptrformanf o — It i 
ItAiHMiNKs Urban DisiKiri Oolncu, 
[1928] I K 260 IR 

1294 ii — ■-]— Health Aft, 1919, 

B 147, gives tho C/Oiimdssion of l^ublii 
Health power to oidci a ii uiuciphI | 
founcil to combine with uthir cr^umils 
m providing, equipping A maintaining 
a common hospital On the refuMl , 
by a council to obey such an order tho 
( ommiBsion obtained an order am I 
for the issue of a writ of maiiflamuH 
Held where the issue of a writ is 
obligatory under the statute, -laguencss 
m the order soiPsht to bo enforced is 
immaterial & the writ must issue — 

R W IlOCHFSlJEMaHIBF roUNCrn, Lx 71 
Pr BLIC HFALTH COMMIHSIOX, [1928J 
V L R 492 , 11928] AigusL R il , 

— AUS. 


PART VI. SECT. 1, SUB-SECT. 5 — E. 

• I. To register transfer } It w 

RFOiantAn op Iitiks, Lx p Mows, 
[1928] V L It. 411 . 49 A Ti 1 27 -i 
[1928] Argus L R 293 —AUS. 

«r. Municipal council — Imposing con 
dtitons to permission to erect petrol 
pump outside leffitimaie scope of council's 
functions ] — Held a mandamus should 
be granted —Ife Ra-ndwick Music ipal 
CJ ouNoiL, Lx p Bowser &, Co (1927), 
27 8. R N. 6 W. 209 , 44 N S. W. 
W. N. 57.— AUS. 


St 'Mayor ~lte fusing to put me lion I * 
nutUng } It v lori\,i*xjo AlJl J KB 
1192'<J V L Jt 1 -AUS. 

sv Mnnmped lorp ralieni Jtefi rteel 
to aeeept pa ye tent of money ] Vpplts 
sought a matutonien to < 1 th* i* sp 

ntunif ipulity to uf(*r»t p*iyin<nf l»y n 
tlihd p*u*ty of in ull»g d *lt bt of its 
Ht ( I < t ai V irt asui ei If < lei in pits 

could not smeted us tUty had full* d 
to bring their casf within the lomiH of 
art 114! ( C or to estublltb ug< ii* y *d 
HU< h ttiiKl party m m ikuig th* pay 
in* lit foi th* ulhgcd ifhtui I'l ituoN 
* C nils Du VlliMF Dt Syfiu 
Cu I uDi 1192'M I I) 1 I 197 

ri92H] S (.It 32h, ajfe/ , 14 (iut 
K B 100 CAN 


PART VI SECT. 2 

1326 1V.- — 1 -CAfllLFMAN 

1 JOIINBON, [1921] 5 W W R 810, 
70 D L R 802 , JO B C R J54 
CAN 

PART VI SECT. 3 
1341 I H ften artion fevr mandamus 
pe nding J— An intc riot ut oi y ni infhim us 
should not be granted, uiikss If can bo 
shown that pltf will BUfler Injury l>y 
waiting for tho result of the trial 
IToof of tho claim for domagtH Is not 
a condition precedent to th* glinting 
*>f an interlocutory inaii*linMiH 
liiniNos i; Elmuc r«i s< ii<»*ii 1 it* h 
(R ank), [10201 1 D 1 1 81. 

[1926] 2 W M R 752- CAN 


PART VI 9ECT 8, SUB-SECT 1 
A. (a) 

1350 I. Ivecessary partie s Man 
damns against munuijMil cftrporuUem j 
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I In iiiuiniuinuh piu* c edlngs uguiiiHt a 
' inunKjpnl roiim it Is the bettei 
pui*ti(i to iiiuk*} paitioH to the nro 
findings tho inenitKis of council & 
otltfers wh*ise aihgid duiinqiunoics 
*iT*> involved R (RiAi>)r; Pfmbina 
M l M* II \h Dihiiu* 1 No 5'i2, [1922] 
1 W W U 8 7 , 70 D L R oOO — 
CAN 

PART VII. SECT 2. 


1840 i. DiSfreleem etf (ourl Court 
heninel lee ceenttUer all e irrunistane es ]— 
On upplliation foi a *’*to unrranto, the 
ct will roiiHldtr wlnthci Jn all llio 
r tr* urnsturifeH tho piihlK intxircst culls 
for tin «\ti(iM *if its dlsiretion in 
favour of nppet R (Botmieoi) v 
1 loiiNBlON, [1921] 2 D L U 278 . 56 
' N a. R 211— CAN. 

1840 II — ] — Where an 

npplif atnm for quo warranto is inu*le t*> 
tho C t of K B , tho granting oi with 
liolding of leave is in the (IIhc i< tion of 
the (L, & the disfiftion ougtit to tie 
txtrflnfd upon a hoijikI ron idtiation 
of the particular c ir* imistan* < of * ach 
I f fisc R (Me I HI HON Hi ni / ft >21] 

I 2 i) L R 90 * . 2 U W li Jh 
I CAN 

PART VII SECT 3. SUB-SECT 1 — 

' A [d] 

1871 ill — j An application for 
a quet uHirrarUet to tint the validity of 
the uppolntin* nt of un insnictor, on the 
ground that the ippointraeut was 
illegal bcfaii.so there was already an 
I insiiector in nlllcc, wan dismissod. as 
the municipality had power to appoint 
“ on*» OI inort» inspectors " — Ji v 
liiiH\riT (1026), 59 N. S R 9J 
I CAN. 
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1852. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. 0., [1929] 1 K. B. 737. 

1952, Add. Annotation : — Refd. Everett v. 

Griffiths, [1924] 1 K. B. 941. 

1954. Add. Annotation : — Refd. Everett v. 
Griffiths, [1924] 1 K. B. 941. 

2007. Add. Annotation : — Refd. Everett v. 

Griffiths. [1924J 1 K. B. 941. 

2029. Add. Annotation : — Mentd. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 


2034. Add. Annotation : — ^Mentd. Lecunfield v. 
Thomely (1925), 89 J. P. 199. 

2046a. Reference to statutory & other orders 

& to private & local Acts — ^Duty to supply 
copies for use of court.] — Pbacjtice Note, 
[1926] W. N. 308. 

2084. Add. Annotation : — Mentd. Westminster 
Oorpn. V. Armstrong, [1929] 2 K. B. 451. 

2093. Add. Annotation : — Apld. R. v. h. C. 0., 
]£x p.. Swan & Edgar (1927) (1929), 141 
L. T. 590. 


Part VIII.- 

2110. Add. Annotations: — Refd. St. Magnus, etc. 
Parochial Church Cnimcil v. Ijondon Diocese 
Chancellor, [1923] P. 38 ; Hunter v. Stad- 
tische Hochaoefischeroi Gemeinniitzige Gc- 
sellschaft (1025), 13.3 L. T. 488 ; Mansfield v. 
Kobinson, [1928] 2 K. B. 353. 

2112. Add. Annotation: — As to (1) Refd. St. 
Magnus, etc. Parochial Church Council v. 
Ix)ndon Diocese Clianccllor, [1023] P. 38. 
2121. Add. Annotation:- — As to (2) Folld. 11. v* 
Noi-th, Ex p. Oakcy (1920), 43 T. L. B. 00. 
2128. Add. Annotations : — Mentd. II v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 138 1j. T. 230 ; li. v. St. Marylebone 
Income Tax (3omrs., Exp. Sch’ aingor (1928), 
18 Tax Cas. 740. 

2120. Add. Annotations : — Apld. St. Magnus, etc. 
l*arochial Church Council v. London Diocese 
Chancellor, [1923] P. 38. Refd. K. v. North, 
Exp. Oakoy (1920), 43 T. L. It. 00. 

2130. Add. Annoiaiions: — Refd. R. v. Electricity 
Comrs., Ex p. lx)ndon Electricity Joint 


Prohibition. 

Committee Co. (1920), [1924] 1 K. B. 171 ; 
11. V. Powell, Ex p. Camden, [1925] 1 K. B. 
641. 

2132. Add. Annotations : — Consd. It. v. Swansea 
Income Tax Comrs., Ex p. English Crown 
Spelter Co., [1925] 2 K. B. 250 ; R. v. North 
Worcestershire AssesHiiK'nt Committee, Ex p. 
Hadley, [1929J 2 K. B. 397. Refd. It. v. 
Electricity Comrs., Ex p. London Electricity 
.Joint Committee Co. (1020), [1024] 1 K. B. 
171 ; Dennerley v. Prestwich C7. D. C. (1929), 
141 L. T. 002. 

2132a. .] ft. V. Kingsland 

Parish, Inspector of Taxes, Ex p. Pear- 
son, Kingsland Estate, It. v. Kingsland 
Parish Income Tax Comrs. & Inspector 
OF Taxes, No. 1141a, arde. 

2138. Add. Annotation .•—Mentd. R. v. Labour 
Minister, [1024] 2 K. B. 210. 

2142a. .] — A writ of proliibition will not lie 

to restrain justices in petty sessions from 
enforcing a warrant of imprisonment on an 


PART VII. SECT. 3, SUB-SECT. 1.— F. 

»w. Failure to post name of 

candidate .] — Where after beiug lotrully 
noiiiiuated as (i oonnclUor for a rural 
inuuicipulity, a candidate lulurins the 
cdork sc i-uturuiuK olhoor that he is 
oonHlderiuff witlidrawliiK. but docs not 
withdraw, & tho rolurnlnir ullioor does 
not post his nanio as one of tho 
nouiluees but dnclares another oaiidi* 
dale elected by acolamation, a quo 
warranto prooeediiicr la the corix'ct 
motliod for tostliiK the latter's rlKht 
to tho of!Hoo.--K. (Maoka-Y) r. Goou, 
111)221 1 W. W. 11. 712 : Oe D, L. U. 
783.- CAN. 


IX. Disquali/icaiion nf camii- 

date.} — Wheu) a person elected to a 
inuniuipal ollloe is at thu time of his 
oloction dlsqualillod for election, tho 
eieution can only be nitaeked by an 
olec'tiuu petition ; but where )io is 
disuxuilified from holding munieipnl 
office liiH case oumob under tho category 
of eontinuing disciuuiitlcations which 
afford good ground fi>i’ a proceeding by 
qiu) warranto . — 11. (Ntvn’Ai.De. Buown 
11923] 2 W. W. 11. ill ; 33 Man. L. R. 
181.— CAN. 


IS. Statutory remedy amil- 

able .] — Tho remedy liy <tito warranto is 
not excluded by nuothor statutory 
romody, unless tho Logislature has so 
deolarod exprossly or by ueoessary 
implication. — H. (McArthuk) t>. May - 
COCK, 119241 4 D. L. 11. 1222 ; 3 

W. W. 11. 541).— CAN. 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (a). 

t 1. Proof of inicre ^.] — 

R. e. McKbnzus (1851), 2 C. L. Ch. 36. 
—CAN. 


PART VU. SECT. 4, SUB-SECT. 2.— 
B. (b). 

ol. .1 — 11. (Mathkson) V. 

nuiiKU, [1924] 2 I). L. It. 90.’»; 2 
W. W. R. 596.— CAN. 


PART VII. SECT. 4, SUB-SECT. 2.— 
B. (o). 

1968 Hi. .1— R. V. Adams 

(1850), 1 C. L. Ch. 203.— CAN. 

1969 i. Wfiat is arquirsrenre .] — 

Aoqiueiaoenoe by a relator in tho 
allegi'd offenct'. to bo fatal, must bo 
uoquiesocnoe at the time the alleged 
uilunoe Is cuniniittcd. Tho subsequent 
oouduc't of a relator in agreeing to 
oTorlook tho e(|ual alieged gmlt of 
others does not ooubtltute disqualify- 
ing Jicquiebcenco. — H. (Mathk.ro .N) r. 
llcmoH, 119241 2 I>. L. 11. 905; 2 

W W. R. 596.— CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 

1990 i. Efftct of delay .] — Unueccs- 
Hury delay in luakiug an npplioatlou 
for a nile nisi for quo warranto is a bnr 
to that remedy. A delay from Oct. 
to Apr., the ct. haring but twice 
in tho raciitttlmo, is a delay of such 
length. — Re Croaman Ac McLbod’s, 
Elbotion, Ex p. IIowaud (1922). 70 
D. L. n. 689.— CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— A. 

sa. Necessity for — 3'hat motion 
made at instance of relator.] — On a 
motion for a quo warranto, an aflldavlt 
stating that tho motion is made at 
tlio instauoo of the relator must be 
filed before the servlbe of tho notice 
of motion or petition. Sc where it has 
not been so filed the motion will fail. 

1 — R. (Mackay) r. Good, [1922] l 
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W. W. R. 712; 66 I). L. li. 763.— 
CAN. 


PART VII. SECT. 4, SUB-SECT. 4.— C. 

2017 i. Acceptance of office — Acetpt- 
atu'c or actiny in ojfice need not be 
stated.] — R, t\ HiBiuiiunbon (1851), 1 
C. li. Ch. 270.— CAN. 


PART VII. SECT. 6. 

1 i. .1 — R. (McArthur) v. 

Doucet, [1924] 3 D. L. li. 812.— CAN. 


sb. Defence — Failure to answ<r objcc' 
tion — Is admission of truth of objection.] 
— 11. V. Scorr (1851), 2 C. L. Ch. 9b.~ 

CAN. 


so. Srrrice of tiotice oj motion — 7'ime 
for —Medake as to day of week subsc- 
Mowntly amended ,] — R. v. Pon 8FOH1> 
(1902). 3 O. L. It. 410 : 22 C. L. T. 
146 ; 1 O. W. R. 645.— CAN. 


I PART VIII. SECT. 1. 

' 2109 i. Whether grantable ex debito 

jusUticr^ On excess or want of juris- 
I dirtum — Appartnt from proceedings.]— 

, W here want of jurlbdictfon Is apparent 
I on t he face of the proceedings a struDger 
I is entitled to a writ of prohibition, ex 
I dibito justitice. — K. e. KNyvETT Ex p. 
j W lbdr (1928), 22 Q. J. P. 138.— AUS. 


PART VIII. SECT. 2. 

hi. .] — Minister 

, for L.vnoua & I.ndustry (N. S. W.) 
V . Mutuai. Life 5: CTitzenb Assikance 
Co., Ltd. (1922), 30 C. L. R. 488 ; 28 
I Argus L. It. 252 j 22 S. li. N. 8. W. 

, 61(1; 39 N. S. W. W. N. 94 ; (1922), 
N. S. W. ind. Arbn. Cas. 20.— AUS. 

1 PART Vlll. SECT. 4 , SUB-SECT. 1. 

i a I. Interference with discretion 

I ofjudye.}~Ex p. Boro (1928), 28 S. K. 



Tol. XVI.— Otownlhsotlot. OMM214Sa-8S87«> 


order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the wi*it. — 
R. r. Norfolk JJ., Ex p. Davidson U025). 
69 Sol. Jo. 668. D. 0. 

2149a. .}— Appcts. having obtained a rule for 

a writ to prohibit the General Comrs. from 
making, allowing, continuing, enforcing, or 
otherwise proceeding upon an assessment to 
income tax: — Held: prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction. — B. v, Swansea Income 
Tax Comrs., Ex p. Bngush Crown Spelter 
Co., [1926] 2 K. B. 250 ; 04 L. J. K. B. 718 ; 
133 L. T. 143 ; 41 T. L, R. 606 ; 0 Tax Cas. 
437 ; 8%ib nom. R. v. Income Tax General 
Comrs., Ex p. Engi.tsii Crown Spelter Co., 
I/TD., 69 Sol. Jo. 600. 

2168. Add. Annotation : — Apprvd. R, v. North, 
Ex p. Oakey, [1927] 1 K. B. 491. 

2186. Add. Annotations : — Mentd. R. v. Eloctricitj 
Comrs., Ex p. Yorkshire Electric Power (^o. 
(1927), 138 L. T. 230 ; R. v. St. Maryleboiu* 
Income Tax Comrs., Ex p. Hchlesinger (1928), 
13 Tax Cas. 740. 

2187a. .] — In the case of the misinterpreta- 

tion of an Act by an inferior cl., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be witliin 
its jurisdiction, a prohibition will not lie. 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proco<*dings in the 
inferior ct., alleged the grounds for a contrary 
interpivtation of the Act on wJiich he applies 
for tne proliibition, & that tlio inferior cl. has 
proceeded notwithstanding such allegation. — 
Home v. Camden (Earl) (1795), 6 Bro. I'arl. 
Cas. 203 } 2 Hy. Bl. 533 ; 120 E. R. 087 ; 
affff. S. C, sub nom. Camden (Lord) v. Home 
(1791), 4 Term Rep. 3S2. 

Annotations: — Consd. Gould r. Gapper (1804), 5 East, 


f istd. Wadsworth v. Spain (1851), 17 Q. B. 171. Apld. 
. V. Greenwich County Court Judso (1888), 60 L. T. 248. 
exd. Qare tJ. Gapper (1803), 3 East, 472 ; Veley v. Burder 
(1841), 18 Ad. & El. 865 i He Appledoro Oommutatlou 
(1845). 8 Q. B 139 ; Egyptian Bonded Warehouses Co. 
V. Yoyasu Oosy Kaisha, [1922] 1 A. 0. 111. Mentd. Tho 
St. Tudno, [1918] P. 174. 

2196. Add. Annotation : — ^Meiltd. Laplah v. Braith* 
waito (1924), 93 L. J. K. B. 1123. 

2200. Add. Annotations : — Consd. St. Magnus, etc. 
Parochial Church Council v. Xiondon Diocese 
Cliancellor, [1923] P. 38 ; R. v. North, Ex p. 
Oakey (1920), 43 T. L. U. 60. 

2220. Add. Annotations : — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1024] 1 K. B. 171; R. 
r. Health Minister, Ex p. Davis (1929), 111 
L. T. 0. 


2221. Add. Annotations : — Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Ooin- 
ruittee Co. (1920), [19241 1 K. B. 171 ; R. r. 
Health Minister, ii’j: p. Davis, [1929] 1 K. B. 
019. 


2264. Add. Annotations: — Refd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co. (1020), [1924] 1 K. B. 171 ; 
R. i>. Heidlh Minister, Ex p. Davis (1929), 
HI L. T. 0. 


2287. Add. Annotations: — Consd. R. v. Electricity 
Comrs., Ex p, London Electricity Joint Com* 
inittee Co. (1920), [1924] I K. B. 171. Mentd. 
R. 0 . Maidstone Pi^on, Ex />. Maguire (1926), 
133 L. T. 710. 


2287a. Assessment committee.] — A rating authority 
had apiJointf'd a sub-eommitioo to Ox tho 
values of properties in the district for tho 
purpose of the prej)aration of tho valuation 
list. Tlioy apprnnted P. A Q. nioiuhors 
thereof, A subsequently apjiointed tlu* sarrio 
two persons as their reprebentatives on reap, 
assessment commit to(*. Tho applicant had 
given notice of objections to his assessment 
k> resp. cornniittee, A on learning tho above 
facts, obtained a lulo nm for a prohibition 
to that c‘oniinittoo from hearing A lietor- 


N. a. W. 564 ; 46 N. S. W. W. N. 107. 

— AUS. 


PART VIII. SECT. 4. SUB-SECT. 2. 

2160 vi. .] — Piohibition iH 

granted where there is want ot ;uris- 
diclion in an lafoiior ot. — K oslnbkuo 
V. The Maccabees, [1923] 2 W. W. It. 
320.--CAN. 

2150 vil. .] — Ite WoooROoi, 

[19251 3 I). L. II. 966 ; 44 (Jan. Ciiui. 
(Jas. 199.— CAN. 

2150 viii. .1 — Re R. v. Lunnrov 

(Out.) (1928), 46 Can. Oiiu. Cm. 13.— 

CAN. 


2150 IX. .]— Prohibition should 

not issue, unless it is clear on tlu) face 
of the prooeedings that there is want 
of Jurisdiction. — Children’s Aid 
Booikty of 8t. Adelard V. Ste. Rose 
Ritual MUMcrPALiTv (Man ). (1926J 
4 D. L. R. 466 ; [1926) 8 W. W. K. 8 ; 
46 Can. Crlm. Cas. 30.5.— CAN. 

2150 X. .)~The writ of pro- 

bibitlon may be resorted to only where 
there Is a oompleto lack ot Jurisdiction. 
— R. V. Dex (Man.), [1927] 4 D. L. R. 
1065 ; (19271 8 W. W. R. 629; 49 
Can. Crim. Cas. 07. — CAN. 


2150 xi. S. P. H. V. Joyce, Ex p. 
Mereditr, [1987] V. L. H. 481 ; 49 
A. L. T. 57 ; [1927] Algus L. R. 348.— 

AUS. 


fart VIII. SECT. 4, SUB-SECT. 4.— A. 

2184 iv, .] — Re Wilton 

FaRMXBS* Oo-OPCRATIVX ASSOON. V. 
Bubokss, [1884] 4 D. L. R. 435 ; 05 


O. L. U. 634,— CAN. 

2187 ill. ,1— Tofts v. Tiiommon, 

[1929] 1 D. L. It. 896 : 1 W. W. It. 
329; 38 Man L. U .51; afjg.. [1928] 
3 W. W. R. 606. -CAN. 

PART Vlll. SECT. 4, SUB-SECT. 4.— B. 

2192 111. .] - Prohibition does not 

He where the lower ct., haring properly 
ontorod upon an inquiry, has orrorio- 
oufcly found a fact which, though 
essential to the validity of its order, It 
was competent to try. — R. v. MAOia- 
TUATES COTTHT & ESMOND, Ex ®. 
Bkazliw, [1928] St. It. Qd. 810; U 

Q. J. }•. 97.~AUS. 

PART VIII. SECT. 6, BUB-SECT. 1. 

so. Bt/ore hearmuA — A writ of pro- 
hibition prohibiting a district ct. judge 
from hearing an appeal from a sum- 
mary eonviotiou, on tho ground of 
want of jurisdiction: — HeUl: good. — 

R. (LaMBON) V. SUAHJ'li. tC I.NULIS, 
[1921] 3 W. W. It. 074 : 06 J). L. R. 
521 ; 30 Can. Crim. Cas. 326 . 15 Saak. 
L. R. J5. -CAN. 

sd. ^.J — A motion for pro- 

hibition being commenced befoio the 
magistrate bos heard tbo ovldeiice in a 
charge may be dismissed without 
prejudicing appot. as to any motion 
he may make at a laU^r staim- — R- v. 
Jae&bb Co. (1922). 38 Can. CTl>n. Cas. 
180.— OAR 

PART VIII. SECT. 6. SUB-SECT. Z. 
2217 vi. .] — The want of Juris- 


diction appearing on tho face of the 
)>roeoodlu(n4, proliibition may lie 
grunted either before or after judianont. 
- Re MoNAUf’ii Dkesh Co. e. Aauon- 
voN, [19291 2 1>. L. It. 514 ; 63 O. L. K. 
52r..-CAN. 

PART VIII. SECT. 6. SUB-SECT. 8.— A. 

sf. Before defence filed or maliti 
dealt wllh.] -Where want of JurJs- 
dlotlon does not appear on tho face of 
tho proceedings, the application siiould 
be made before Judgment. Tho fact 
that a defence has not been filed, or 
that the matter has not been dealt 
with by the inferior ct., is npt a ground 
against deft, applying for prohibition. 
- -KOHENBEBO tJ. TllK MAOOABEEH, 
[1923] 2 W. W. R. 320.- CAN. 

PART VIII. SECT.^S, SUB-SECT. 3. 

2257 ii. - .] Neahl> v. (hi on 
rtBiivo’E Exuianob (it. C.), (1020] { 
IK L. it. 107 ; 2 W. W. J{. 287. CAN. 

PART VIII. SECT. 6. 

2887 i. Eot to per tons withous 

lauful authority partayrtma to aot at 
court.] — 11. (Kmi.Y) V. MaouiRB St 
O’SUEIL, [1923] 2 1. R. 58. — IR. 

n I. N. WAIRKHXDE WollKKllN’ 
FUIEHAnON OF Aubtbaua V. Gll- 
fiiKwr, WArr & Bandkason, I/n>. 
(1927), 34 C. L. R. 482.— AUS. 

b. Add **fetisdi. Oh other gi mmd , 
16 8. O. R. 707.** 
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Cases 2287a— S480. English and Empibb Digest Supplement. 


mining his objection : — Held : a writ of 
prohibition woiid lie to an assessment com- 
mittee. — E. V. Noeth Wobcestershiee 
Assessment Committee, Ex p. Hadley, 
[1929] 2 K. B. 397 ; 98 L. J. K. B. 605 ; 141 
L. T. 667 ; 03 J. P. 109 ; 46 T. L. E. 626 ; 
27 L. G. E. 468. 

2290. Add, Annotation : — Consd. E. v. Electricity 
Comrs., Ex p, London Electricity Joint Com- 
mittee Co. (1020). [1924] 1 K. B. 171. 

2308. For the existing paragraph in original 
volume substitute as follows : — 

Electricity Commissioners.] — The powers of 
the Electricity Comrs. are to bo cxeitsised 
judicially & not ministerially, A a writ of 
prohibition will issue if they make an order 
giving eftect to an ultra vires scheme. — R. v. 
Electricity Combs., Ex p, London Elec- 
tricity Joint Committee Co. (1920), Ltd., 
[1924] 1 K. B. 171 ; 93 L. J. K. B. 390 ; 130 
L, T. 164; 88 J. P. 13; 30 T. L. E. 716; 
68 Sol. Jo. 188 ; 21 L. G. R. 719, C. A. 

Annotations Apld. R. tj. Church Ahscmbly Lcfdslative 
CumiDlttee & Church AbRcmbJy, hd j>. Haynes {>mith 
(iy27), 44 T. L. 11. 08 ; It. v. Health Mlnlfitor, Ex p. 
Dayis. [1920] 1 K. 13. G19 ; H. v. North Worccaterahiro 
Asaesanieiji Cozuinlttoc, Ex p. Hadley, (1929] 2 K. B. 397. 
Oonid. A. -fir. V. Loudon 8c Homo Countlea Joint Electricity 
Authority, (1920] 1 Ch. 513. Reid. li. v. Electricity Comra., 
Ex p. Yorkshire Electric Power Co. (1927), 91 J. P. 101 ; 
II. V. Minister of Health. Ex p. YaHo. [1930] 2 K. B. 98; 
Shell Co. of Australia, Lid. n. Federal Comr. of Taxation 
(1930), 47 T. L. B. 115. Mentd. Prager c. Blatspicl 
Stamp & Hcacock, [1924] 1 E. B. 566. 

2309. Add, Annotation : — Refd. E. v Electricity 
Comrs., Ex p. London Electricil> Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 


2310. Add, Annotation: — ^Refd. E. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2312. Add, Annotation : — Refd. E. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2314. Add, Annotation : — Mentd. Graham v, Gra- 
ham, [1923] P. 31. 

2821. Add, Citation [1923] P. 38. 

2326a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 
W. N. 308. 

2345. Add. Annotation : — Refd. Engelke v, Mus- 
mann, [1928] A. C. 433. 

2382. Add. Annotations : — Refd. St. Magnus, etc* 
Parochial Church Council v, London Diocese 
Chancellor, [1923] P. 38. Mentd. E. v. 
North, Ex p. Oakey (1920), 43 T. L. E. 60. 

2388. Add. Annotations: — Refd. Pickford v. Quirkc, 
Pickford v. 1. B. Comrs. (1927), 43 T. L. B. 
669 ; E. V. St. Marylebone Income Tax 
Comrs., Ex p. Schlcsinger (1928), 13 Tax Cas. 
740 ; K. V. L. C. C., Ex p. Swan & Edgar 
(1927), (1929), 141 L. T. 590. Mentd. Ingle 
V. Farrand, [1926] 2 K. B. 728 ; Pickford 
V. Quirke, Pickford v. I. R. Comrs. (1927), 
138 L. T. 500. 

2400. Add. Annotation : — Consd. Simbro Trading 
Co., Ltd. V. Posograph (Parent) Corpn., 
[1929] 2 K. B. 266. 

2401. Add. Annotation: — Refd. Campbell v, 

\ Poliak, [1927] A. C. 732. 


Part IX. — Certiorari. 

2421. Add. Annotations: — As to (1) Refd. R. v. 2422a. Remedy by way of appeal — Notice of 

Electricity Comrs., Ex p. London Electricity appeal given.]-— E. v, Kinosland Parish 

Joint Committee Co. (1920), [1924] 1 K. B. Inspector of Taxes, Ex p. Pearson, 

171. As to (8) Refd. E. v. Electricity Comrs., Kinqsland Estate, E. v. Kingsiand Parish 

Ex p. London Electricity Joint Committee Income Tax Comrs. & Inspecttor of Taxes, 

Co. (1920), 11924] 1 K. B. 171; E. t’. No. U41a, owtr. 

Minister of Uealtli, Ex p, YafTo, [1930] 2430. Add. Annotations .-—Mentd. Ord v. Ord, 
c* t^f2 K. B. 98. Generally, Mentd. Frome [1923] 2 K. B. 432; Jacobson r. Frachon 

United Breweries Co. v. Bath J J., [1926] ( 1027 ), 1 38 L. T. 386 ; Salvesen (or von Lorang) 

A. C. 686 ; E. v. Sheffield JJ., £* 0 : p. Raw’son Austrian Propeity Administrator, [1927] 

(1027), 01 J. P. 193. A. C. 641. 


PART VIII. SECT. 7. 

2319 via. .] — Ciiuum- 

staucuH ill which : — Held ; rcbt)., by 
applyiug to tlie judge of the DivlBion 
Ct., under Dlviflion Cte. Act. to set 
aaido u Judgment, bad not waived his 
rights to move for piuhibition.— ife 
Okr V. KueI'SKT. 11925] 3 D. L. K. 
1018 ; .57 O. L. It. 353.— CAN. 

2319 viii. .]— Where a 

person appears at the hvoi-ing of an 
ufflllatlon summons only to pi-otost & 
to object to the jurlsdlotion, ho does 
not, by remaining there after his 
objection Is overruled, Sc by endoavoxu'- 
ing to discredit complainant’s story, 
voluntarily submit nimself to the 
jurisdiction or deprive himself of the 
right to apply for a prohibition. — 
Exp. Hoimeb (1927), 27 S. R. N, S. W. 
263 ; 44 N. S. W. W. N. 82.— AUS. 

PART Vlll. SECT. 8, SUB-SECT. 4. 

sg. Against parties.] — Prohibition 
lies against parties as well os against 
the judge of the inferior ct. — Boben- 
BKRu V. The Maccabees, [1923] 2 
W. W. U. 320.— CAN. 

PART Vin. SECT. 8, SUB-SECT. 6. 

ak AdmissWility of statements made 


on information <C- heliej .] — An applica- 
tion for ))rol\ibiUuu is not sn iutor* 
locutory motion, henoe, under K. B. 
Bulo 392, statements made on informa- 
tion & belief in the affidavits filed 
thoi-eon ore not admissible. — B eac- 
niKNK & Peltikk V. OUNSON (8ask.). 
11928] 3 D. L. R. 692; 11928] 2 

W. W. H. 497 ; noni. Ex p. liLM - 
cm NK, 50 Can. Crim. Cas. 57.— CAN. 

PART VIII, SECT. 8. SUB-SECT. 10. 

2401 i. Not from order as to costs .] — 
On granting a writ of prohibition pre- 
venting a magistrate from proceeding 
VI ith the hcuTlug of a ohaigo, costs vveru 
given against the iulormant. On 
appeal as to costs: —IJtld: the appeal 
should be dismissed. — R. r. Leonard, 
[1921] 3 W. W. R. 768 ; 66 D. L. R. 
497 ; 36 (Jan. (Jrim. C&b. 255 ; 15 Sank. 
L. R. 29.— CAN. 

PART IX. SECT. 1. 

g i. .] — R. V. Denny 

(1921), 61 D. L. R. 663; 3G Can. 
Oiim. Cos. 77; 61 O. L. R. 121.— 
CAN. 

g ii. .] — R. V. Woodstock, 

Town Assessors, Ex tt- Bank of 
Nova Scotia (1922), 68 D. L. R. 48.— 

CAN. 


g ni. .J — il. V. V\ool> 

(1924), 43 Can. Crim. Cas. 382.— CAN. 

giv. .] — Mahawmad Raza 

Saijku Bkixsami r. Sadasiva Rao 
(1925), I. L. R. 49 Mad. 49.— IND. 

g V. .1 — II. V. O’Brien, 

Ex p. Tukriault (1917), 45 N. B. K. 
275 ; 29 Can. Crim. (Jas, 141 ; 41 

D. L. R. 97.— CAN. 

g vi. .1 — Where a party 

has ample remedy by appeal certiorari 
will not be granted unless some satis- 
factory reason is given why the remedy 
by way of appeal was not taken 
advantage of. — R. v. LeBjlanc, Ex p. 
McDonald (1926), 53 N. B. R. 37.— 
CAN. 

g vii. .] — Ex p. Gautreau 

(N. B.), [1928] 1 D. L. R. 271 ; 40 
Cun. Crim. Cos. 182, — CAN. 

zi. .]— R. t>. OiBEN (1923), 

32 B. C. K. 616.— CAN. 

PART IX. SECT. 4. 
si. General rule — Persons illegally 
purporting to act as court.] — Where the 
assmuption of authority by a tribunal 
is illegal from the bogbuiin^ it is not 
subject to certiorari. — It. (Kelly) v. 
Maodibe & O’SBEIL, [1923] 2 1. R. 
68.— IR. 
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Vdl. ZVL—Crown Praetioe. Cases 2448 - 2795 , 


2448. Add» Annotation: — Folld. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [19251 2 
K. B. 43. 

2449a. Not to quash ordcr.j—The K. B. Div. 

of the High <^. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the Central 
Criminal Ct. with a view to its being quasliod. 
— ^R. V. Central Crxminai. Court JJ., 
Ex p. London County Council, [1925] 2 
K. B. 43 ; 94 L. J. K. B. 479 ; 132 L. T. 
f)66 ; 89 J. P. 65 ; 41 T. L. R, 269 ; 69 Sol. 
Jo. 381 ; 27 Cox, C. C. 734, D. C. 

2458. Add. Annotations: — ..4s to (3) Apld. R. v. 
Church Assembly Legislative Comuiittee & 
Cburch Assembly, Ex p. Haynes Smith 
( 1 927 ) , 44 T. L. R. 68. Refd. R . v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), 11924] 1 K. B. 171 ; H. r. 
Minister of il(‘«llh, Ex it. [19301 2 

K. B. 98. 

2521. Add. Annotation : — Refd. R. o. Cory, [1927] 

1 K. B. 810. 

2522. Add. Anwo/o/iow ; — Refd. Ixiyton IJ. C. v. 
WUkinson, [1927] 1 K. B. 853. 

2556. Add. Citation: — 1 Jur. 1,71. 

2566. Add. Annotation : — Refd. R. v. Harris, 
[1927] 2 K. B. 587. 

2713. Add. Annotations : -Consd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint Com- 
mittee Co. (1920), (1924] 1 K. B. 171. Reid. 
K. V. Minister of IJealtli, Ex p. \ affe, |1930| 

2 K. B. 98. 

2730. Add. Anyiotaiions : — Refd. R. v. Sheffield JJ., 
Ex p. Bawson (1927), 91 .T. P. 193; Jl. v. 
Southampton County (Jondriiiing Committee, 
Ex p. KSJadc, (1929] 1 K. H. 263. 


2734. Add. Annotation : — As to (2) Refd. Promo 
United Breweries (^o. v. Bath JJ., (1926] 
A. C. 586. 

2735. Add. Annotations Retd. Prome United 
Breweries Co. v. Bath JJ., [1926] A. C. 686 ; 
Miu-lean e. WorktM-s’ Union, [1929] 1 Oh. 602 ; 
LI. r. Huntingdon Conllrrning Authoritj, 
[1929] I K. B. 608. 

2736a. Certificate of Post Office medical 

officer —Workmen’s Compensation Act, 1925 
(c. 84).]- Anpet., a telegraphist in the om- 
ploprumt of the Postmaster-Coneral, com- 
])lained to the Post Office medical officer at 
(1. that she was sutYoring from teh'graphist’s 
cramp. In accordance with the regulations 
of the Post Office nu'dieal service, the case 
was referred to the chi(‘f medical officer, who 
had special knowledge of telegraphist’s 
cramp, A he certified that appet. was not 
suffering from it : — Held : (1) the giving of a 
certificate was a judicial act, in respect of 
which certiorari would lie ; (2) it issued ex 
dchito justiten at tJie instance of an aggrieved 
pi^rson *, (3) an appeal to a medical referee 
umler sect. 13 (I) (/) of the above Act was 
t‘(jujdly bemdicial, since he could only 
deal with the medical correctness of the cer- 
tificate A could not inqurc into its validity. — 
R. V. J\)STMASTEl{-(lENK«AL Ex p. OAK- 
MJCHAKL, [J928] I K. B.291 ; 96 L. .7. 1C. B. 
317 ; 1.37 L. T. 26 ; 91 J. I*. i3 ; 43 T. J.. R. 
228; 21 B. W. C. 226, I). U. 

2771. Add. ('itation 2 B. R. A. 612. 

2795. Add. Citation: - 27 Cox, C. C. 253. 

Add. .Annotations : — Refd. H. v. iJncolnshire 
JJ., Ex p. Brett, 1 1926] 2 K. B. 192. Mentd. 
Nadiin v. R., [1926| A. (’. 482; (’hung ('huck 
r. B , I 19301 A. (I 211. 


PART IX. SECT. 5, SUB-SECT. 2. A, 

2496 ii. .J- A wilt of 

ccrtioran lu uot arrantod ex dfhito 
fuatiitcB or ua a manor of logivl 
hut ]H an application to tii< hound 
disciction ot the et., A: w'heio lline arc 
dthputed questionb of fact wbiili can 
not be batinfaotunly liiid out on 
atfiduvitM, but should bt tried by viva 
vocc tohtiinoriy, A' the questions in- 
volved are pendini? for dcciMon in the 
Ct. of K. It., the applieatum for 
certiorari will not he granted. - VVokk- 
MKN’B COMCKNhATlON ItOAUI) V. li\- 
TUUKhT I.rJlKJiK Co.. ( 195^3] 4 I». Ii. It. 
84.— CAN. 

PART IX. SECT. 6, SUB-SECT. 1.- A. 

t i. .j -Where Ihe inferior ct. 

has, & the ot. above has not, jurlb- 
dlctiou, cetiiorari cannot be had.-- 
PlNBENT a. ItOYI) &Mci)()i;GAl.L(18G5), 
4 Ntld. L. R. 727.— NFLD. 

t ii. Onf of judges jirejudiced.] 

Where a legal practitioner, having no 
direct interest in a local ct. action, on 
the moniing on which judgment in the 
action w'as to be de]l\ered, discUbHcd 
the action with one of the justices v/ho 
heal'd the action, Ac made certain state- 
ments calculated to prejudice him 
against ono of the parties : — Held : 
an order in the nature of a writ ot 
certiorari should he granted removing 
the hearing of the action into the 
Supreme Ct . — Re Ax Action in tuk 
Local Coukt of Auelajiu:, Blukis v. 
Staeur, [1927] ti. A. S. li. 180.— AUS, 

PART UC. SECT. 6, SUB-SECT. 2.- A. 

2711 i. Distress warrarU 

for liquor exportation fetar. }— Whore the 
duty of assessing a tax rested with the 
A.-Q. for the province, & the pro- 
vincial Secretary-Treasurer had power 


only to dclcrmiiu* whether the ta\ 
shoit.d bo rc<' 0 \«‘ud l>v distrchH or hy 
a<‘tion . JJeld • eerhontri wmdtl not 
Ik' to bnng into the Supremo Ct. a 
<ii-.tr<",b wuirurit sigiie«l by the St< ro- 
tary -Tieasiner for an amou.it so 
as-oHrcd, his act bMUg mmlsti'iiul A, 

, not judieial. lihrmAtisoKis v. Hm’U- 
' urn Kxi'oi'r Co., J.in., 119241 A. C. 

‘J'iS ; 94 L. J. 1*. C. J ; 132 L. T. 21 r». 

I CAN. 

d 1. - IhiiHum of coui'U/ erxirl 

I r< x'ir .ting dismissal of nj ft nder.]- Whcie 
' on the trial of au otT« me punlahalik* hy 
I bumtiiary eouvietiou tho magistrate 
I (hsiui-.scs the charge, A on apjM-al to 
the fount y ot. he ib levcisfd A accused 
» oiivtetcd, redicss rnay he bouglit hv 
rntiornri. - it. v. MficHAN, [19251 2 
, 1). L. it. 411 ; 11925J 1 W. W. II. 819 ; 
13 Can. Ciim. Cos. 32.7.- CAN. 

' PART IX. SECT. 6, SUB-SECT. 2. 

B. (a). 

2763 i. General rale.l — R. v. Bauui , 
Ex p. Lixusay (1922/. 70 D. L. R. 
' 193 ; 38 Can. Grim. Cas. 190.- CAN. 

2763 ii. .l--Tho question 

whether a decision of a wreck enmr. 
Hittmg as a ct. under Canada Shipping 
; Act, R. S. C., 1906 (c. 113), I"art. X., 
1 was made in excesu of his jurisdiction 
can be inquired Into on certiorari. — Re 
Bfuquiat. I192.>1 2 1). L. if. 006 ; 
[192.7] I W. W. R. 1084. CAN. 

i 2763 ili. .]—Kx p. .Ion r.s (.V.B.), 

' [1926] 1 D. L. K. 587 ; 45 Can. Cxlni. 
I Cas. 169.- -CAN. 

27891. Sufficiency of iiidfiiff inctmrt 
helouf- Ct nriction vrultr 1 1 mperanet 
Act, R. S. C'., 1920 (c. 104). 1 \ppllca- 
tion for a certiorari to qiianh a con- 
viction under the above Act on the 
above grounds, dismissed.- R. v. 
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liKAM’ 1 1 9221 2 W. W. If. 

62 1 : 69 1). Ii. it. 718 ; 38 Cuti. (Vlrn. 
Cas. 231.- CAN. 


2789 li. ~ .] When a counly ct. 
judge has ueteid ontiivly within his 
I jiirlHdietion A has decided a qucHiion 
of fact upon evideneo nroporly before 
I him, ecriioruri does uot lie io rtmiuvo A 
j (pnish such ileeislon, men*ly upon the 
gioiind that it is not wun'uiited hy the 
1 evidene<» or Ight f»f evldeuee. — Ex p. 

Smi'iu i.uMii. It Co., J/rn. (1024), .71 
, N. 6, if. 110.- CAN. 


2789 ili. .] -Re Hillman (N. H.) 

(1926). 16 Can. Crim. Cas. 308.— CAN. 


sm. Rita of "u'nlty” dispuied .] — 
Deft, having pleadeii guilty A being 
suiumuiily eoiivlcted by a police 
magistrate, moved for a certiorari, 
denying that he had so pleaded : — 
Utla : deft, bad pleaded guilty, A the 
motion was dismissed. — R. v. Akm- 
HiFo.vo (1022), 38 Cun. Crim. Cos. 98. 
—CAN. 


I sn. .J- -Where deft, had been 

Bumirmrlly convicted liy a magistrate, 
I wJio had been informed by a sworn 
j iuterpreler that deft, pleaded guilty : — 

I //tld: certiorari was not available, 
unless the presumption Ibnt the pro- 
eeediiigs were regular was rebut t<id.- 
1 R. V. J.Kio Wah Dai (192,{). 41 Can. 
Crim. Cab. 1.72. — CAN. 

' sp. .J 7'he et. on certiorari 

I vvlllquush a < oriviet ion hy ti magistrate, 
m^e without evidence being taken 
j but on the Htuti'Mifut of the sworn 
I lnteri>retei that at eused pleaded guilty, 
where It appeals to the ct. that accused 
did not. really uuderKtand what offence 
I ho was charged with. In such a case, 

I uecus4-d cannot bo taken to have plea ded 
I guilty A the magistrate had no juris- 
I diction to convict. — K. v. Mi.aklu. 

! (10231 3 W. W. R. 988 : 40 Can 

I Crim. Cas. 287.— CAN. 



Cmw 699^— 8360. ByoLtsH akd Emfibb: Digest Sttpplement. 


2797. Add, Annotation : — Refd. B. v. Sheffield JJ., 
Exp. Bawron (1927), 91 J. P. 193. 

2812. Add. Annotation : — Expld. & Dlstd. B. v. 
Central Criminal Court JJ., Ex p. L. C. C., 
[1925] 2 K. B. 43. 

2820. Add. Annotation : — ^Mentd. Fox v. Fox, 
[1926] P. 167. 

2822. Add. Annotaiiona : — Aa to (2) Apld. B. v. 
Postmaster'Ceneral, .Fsr p. Carmichael (1927), 
96 L. J. K. B. 847. Refd. H. v. Minister of 
Health, Ex p. Yaffc, [1030] 2 K. B. 98. 

2880. Add. Annotaiion: — Refd. Palmer v. Crone, 
[1927] hK. B. 804. 

2884. Add. Annotaiiona : — Refd. B. v. Adams, Ex p. 
Pope, [1923] 1 K. B. 416 ; Palmer v. Crone, 
[1927] 1 K. B. 804. 

2846. Add. AnTwtation : — Consd. Andrews v. 

Carlton (1928), 93 J. P. 66. 

2862. Add. Annotaiiona : — ^Apld. 11. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 397. Refd. Fromo 
United Breweries Co. v. Bath JJ., [1926] A. C. 
580. 

2860. Add. Annotations: — Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 686. 
Refd. Maclean v. Workers’ Union, [19291 

1 Cn. 602. 

2028. Add. Annoiaiion : — Refd. Kenney v. Kenney 
(1926), 183 L. T. 400. 

2941. Add. Citation : — 7 Bowl. 016. 

2955. Add. Annotation: — Dlstd. B. Central 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 
K. B. 43. 

8068. Add. Annotation : — Refd. 11. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

8060. Add. Annotation : — Refd. B. v. Adams, Ex p. 

Pope (1923), 128 L. T. 697. 

8075. Add. Annotation : — Refd. It. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
3181a. Who may apply — Not plaintiff.] — Sowton 


V. CtTTLBR & Clebke (1676), 2 Rep* Oh. 108 ; 
21 E. B. 680. 

Annotation : — Apld. Glustl Patents Sc Engineering Works v. 

Maggs. [1923] 1 Ch. 515. 

8181b. S. P. Gitrsn Patents & ENOiNEBBiNa 
Works, I/td. v. Maoos, [1923] 1 Ch. 616 ; 
92 L. J. Ch. 346 ; 40 B. P. C. 199 ; attb nom. 
GitrsTi Patents & Engineering Works, 
I/TD. V. Maggs, 129 L. T. 438. 

Annotation : — Mentd. Parkea S. & Co., Ltd. v. Cocker Bros. 

(1920), 40 R. P. C. 241. 

3142a. Reference to statutory dc other orders dt to 
private & local Acts — Duty to supply copies 
for use of court.] — Practice Note, [1926] 

W. N. 308. 

3168a. Removal of cause applied for by 

plaintiff.] — Sowton v. CutiiBr & Clbrke 
(1676), 2 Rep. Ch. 108 ; 21 E. B. 630. 

Annotation : — Apld. Glustl Patents Sc Engineering Works v. 

Maggs, [1923] 1 Ch. 515. 

31686. No appearance by defendant In 

proceedings in superior court.] — Giusti 
Patents & Bngineebino Works, Ltd. v. 
Maggs, [1923] 1 Ch. 516 ; 92 L. J. Ch. 346 ; 
40 R. P. C. 109 ; aub nom. Giusti Patents 
&> Engineering Works, Ltd. v. Maggs, 120 
L. T. 438. 

Anfwtaiton : — Mentd. Parkos S. & Co., Ltd. v. Cocker Bros. 

(1029), 4« II. P. C. 241. 

8185a. .] — Gunn v. Mackhenry 

(1760), 1 Wile. 277 ; 96 E. R. 617. 

3186b. .] — On the removal of a 

cause from an inferior to a superior ct., if 
pltl. declares de novo, he is not bound to 
declare in the same form of action as that in 
the inferior ct. — Bowerbank v. Walker 
(1787), 2 Chit. 617. 

3209a. Reference to statutory & other orders & to 
private & local Acts — Duty to supply copies 
for u-'e of court.] — Practice Note, [1926] 
W. N. S08. 

3350. Add. Aimoiation : — Generally^ Refd. Maclean 
V. Wol•kol^’ Union, 11929] 1 Oh. 602. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. lb) i. 

2801 1. General rule.} — Want of 
lurlsdiotlon in a magistrate be irregu^ 
lantlos in procuduro which touch the 
substantial nghte of appet. constitute 
those exceptional oiroumstanocs which 
justify relief by way of certwran. even 
though appet. has a right of appeal. — 
OgttBY V. Spanoler, [1925] 1 1). I,. R. 
859 : [1925] 1 W. W. ll. 518 ; 19 Sask. 
L. R. 256 .— can. 


2801 li. .]- 

1 D. L. R. 877 J 


•R. «. Rtan, [1925] 
4.H Can. Crlni. Coe. 


223 ; 52 N. B. R. 104.---CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) ill. 

2820 1. General ruli.\ — Where the 
Jurisdiotion of an inferior ot. depends 
upon a foot oollatoral to the aotual 
matter whioh that ct. has to try, it 
cannot by a wrong decision with regard 
to that fact give itself lurisdlotion 
which It would not otherwise possess. 
The lower ct. must decide as to the 
collateral fact In the first instance, but 
the superior ot. may upon certiorarx 
inquire into the curreotness ot that 
decision. — R. (Grbbnawat) v. Abmaqu 
JJ.. [1924] 2 I. R. 56.— IR. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (d). 

2S7(>i. General rule.] — Where a 
oonviotion was bad on its face : — if eld .* 
a writ of certiorari should issue Sc the 
oonvlotion be quashed. — H. (Eubtaob) 


V. Tipphrary County Dj£?Tni('r 
Justice, [1024] 2 I. R. 6U.-4R. 

2888 I. Convtrtiana — Formal lUfecl 
tn.] — It is the duty of the ot. on 
certiorari to see that convictions arc 
perfectly regular in form. — R v. Binu 
Hop. [1026] 1 W. W. R. 790 : 45 Can. 
Orlm. Gas. 239; 37 B. C. K. 158.— 
CAN. 

2888 ii. UnauUiorised 

seiUtiuie.i — Chin Kow v. Moquin 
(1927), Q. R. 44 K. B. 1.— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (e). 


■t. Feriurv .] — A oonvicUon can bo 
attacked on rerAoron on the gi'ound 
of perjury or other fi-aud. — R. v. 
Safritk, [1024] 1 D. L. R. 095 ; 41) 
Cau. Crim. Coe. 222 : 19 Alta. L. R. 


677 ; [1023] 2 W. W. R. 1126.— CAN. 


PART IX. SECT. 7. SUB-SECT. 2.— 
C. (a). 

3042 i. Right not taken awaj/ — l/nleee 
expreeelg elcded.]— Where a statute 
takes away the right of certiorari, 
it does not dlsontitJc the Crown to 
certiorari, where the Ciown Is not 
named A there are no words necessarily 
Implying a reference to the Cx'owii. — 
R. V. On Sing, [1924] 2 W. W. R. 268. 
—CAN. 

PART IX. SECT. 9, SUB-SECT. 2.— 1. 

8287 i. No appeal lies — Vrimindl 
matter.] — The Ct. of Appeal in British 
Columbia has no jurisdiotion to hear 
an appeal from the refusal of a judge 
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to giant a writ of certiorari in aid in 
crmiiuul mutters. — R. v. MoAdam, 
1192614D.L. 11.33 ; [192513 W.W. U. 
2g7 ; 44 Can. Cum. Cos. 155 ; 35 

B. O. R. 168.— CAN. 

PART IX. SECT. 9 SUB-SECT. 3.— 
A. la). 

3386 i. 117/0 may apply- " Fertmn 
aggritved."] — A lloenaing inspector 
lodged notice of intention to object 
to an application for the grant of a* 
licensed victualler's licence, A. on the 
hearing of tlio application, stated that 
the objection w'as lodged os a mere 
formal objection, A that ho did not 
desire to give or oiler evidence or to 
address the ct.. A, after the licence 
hud been granted by the ot., treated the 
licence as being valid in subsequent 

B rooeediugs before the lloeusliig ot. 

Lo subsequently moved for a writ of 
certiorari to quash the grant of the 
licence : — Held : he was a person 
aggrieved, A competent to make the 
application.— 11. v. Daj^y Licensing 
A urnoRiTY, Ex p. Kelly, [1928] 
St. R. Qd. 151.— AUS. 

PART IX. SECT. B, SUB-SECT. 3.— 
A. (b). 

g i. Application more than thirty 

days after convtclion — Intoxicatino 
Liquor Act, 1927.] — Ex p. Crowley, 
Ex p. Kenneth Staples X)buo Co. 
(N. B.). [1928] 4 D. L. R. 561 ; 50 
Can. cnm. Caa. 378.— CAN. 

g a. — .] — R. V. Begin, 

Ex p. Caron (N. B.) (1928), 50 Can. 
Grim. Oas. 69.— CAN. 



Vol. XVI.— Crown Piaotioe. Cases 8362a— 3688. 


8862a. 5. P. Be Kaye (1822), 1 Dow. & Ry. K. B. 

486 ; 1 Dow. & Ry. M. 0. 114. 

8856. Add, Annotatum :—Mentd. R. v. Corfield 
(1923), 128 L. T. 806. 

8438a. Cross-examination of deponent— When 

ordered — Only in very special circumstances.] 
— R. V. Kent JJ., Ex p. Smith, [1928] W. N. 
137. 

3456a. Reference to statutory & other orders & to 


private & local Acts — Duty to supply copies 
for use of court.] — Praotiob Note, [1926] 
W. N. 308. 

3680. Add, Citation 2 L. M. & P. 130. 

8581. After this case add See, now. Judicature 
(Consolidation) Act, 1025 (c. 40), s. 25.** 

3506. Add, Annotation .‘—Ref d. R. v. L. 0. 0., 
Ex p. Swan Edt?ar (1927) (1029), 141 L, T. 
590. 


Part X. — The Attorney-General 


8637. Add. Annotatione : — Folld. A.-G. v. West- 
minsterCity Council, [1924] 2 Ch. 416. Consd. 
A.-O. V, Sharp (1930), 99 L, J. Ch. 411 . Refd. 
A.-G. V. Denby, [1925] Cli. 590. Mentd. 
Deuchar v. Gas Light & Coke Co., [1924] 2 
Ch. 426 

3687a. — — .] — ^Where the A.-G. has exercised his 
discretion by issuing his fiat for the pi’osccu- 
tion of an action against a public body to 
restrain an unauthorised exercise of its 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances. — A.-Q. v. Westminster CrrY 
Council, [1924] 2 Ch. 416 ; 93 L. J. Ch. 673 ; 
131 L. T. 802 ; 88 J. P. 115 ; 40 T. L. K. 
711 i 68 Sol. Jo. 736 ; 22 L. G. R. 600, O. A. 
3641. Add. Annotation: — Mentd. Black v. George 
Parker & Sons, Ltd. (1929), J 12 L. T. 130. 

3651. Add. Annotations: — As to (1) Consd. A.-G. v. 
Shai’p (1930), 99 L. J. Cli. 441. Refd. A.-G. 
V. Denby, [1925] Ch. 590. 

3667. Add. Annotation: — Mentd. U. v. Southern 
(1920), 112 L. T. 383. 

3674. Add. Annotation Mentd. Musical Pei- 
formerss’ Jh’otection Assocn., Ltd. v. Biitibh 


luternat ional Pictures, Jjtd. (1930), 40 
T. L. U. 485. 

3678a. .]-- In cases of ultra vires, delay 

is not a ground for refusing relief in a suit by 
the A.-G. — ^A.-G. v. South Stapfordsihre 
Waterworks Co. (1900), 26 T. L. R. 408. 

8682. Add. Annotations : -Consd. A.-G. v. Sharp 
1930), 99 L. J. Ch. 441. Refd. Musical Per- 
ornieis* Protection Assocn., I Ad. v. British 
International Pictures, lAd. (1930), 46 
T. L. li. 485. 

8684. Add. Annotations : — Refd. A.-G. v, West- 
minster Oily Couneil, [1924] 2 Ch. 410; 
A.-G. V. Le.*ds Coiim., [1929] 2 Ch. 291. 
Mentd. Deuchar v. Gas Light & Coke Co., 
[1925] A. C. 001 ; A.-G. v. Tynemouth Gnion, 
11930J I Oh. 616; Nixon v. A.-G., [1930] 1 
Cli. 560. 

3686. Add. Annotation : -BM, A.-Q. v. tVninty 
ot Loudon Electric Supply Co., [1020J Ch. 542, 

3688. Add. Annotations: — Consd. A.-G. v. Shai’p 
(1930), 99 L. Ch. 441. Refd. A.-G. v. 
Denby, [192.')] (*h. 696. 

3692. Add. Annotalkm : — Mentd. Bournemouth- 
Swanage McAor Jtoad Aj Perry Co. v, Harvey 
^ Sons, 11930] A. C. 549. 


PART IX. SECT. 8. SUB-SECT. 3.— 
A. (0). 

8373 ii. May be amended.]- - 

Leave may be glvt*u to amend a notice 
of motion to quasb a couvictiou by 
inoludiDF additional particulaiH in- 
tended to bo relied upon. — K. (Lchlik) 
». Marco vK'ii. U923] 2 W. W. H- V7o. 
—CAN. 


PART IX. SECT. 9, SUB-SECT, 3. - 
A. (d) ii. 

3410 i. Absence or excess of juris- 
diction — Alay be sht/wn by affidavit .] — 
Wldle on ccrturrari the depositions 
before tlie matristrute cannot bo con- 
sidered by the ct. In determining 
whether Ids ’urisdlction was estab- 
lished, yet appet. who seeks to quash 
a conviction, on the ground of want of 
or excess of juiisdiction, may Incor- 
porate in pnjpor material, &■ thus 
present to the ot.. any fewts, whether 
witliiu or outside the depositiouH, 
which would alfoct the jurlsajetiou of 
the magistrate. — It. r. Rozonovvsici, 
I1926I 1 D. L. R. 732 ; 11920J 1 

W. W. R. 241 : 45 Can. Crlm. Cas. 
193 ; 36 B. C. R. 327.— CAN. 


PART IX. SECT. 9, SUB-SECT. 3.— 
A. (e). 

•w. Affidavits tending to establish 
guilt of accused— Not admissible .] — 
R. V. Mlakkb, [19231 3 W. W. R. 988. 

—CAN. 


PART IX. SECT. 9. SUB-SECT. 3.— K. 
3556 i. Qeneral rule — Whether court 


Will ixatmtu ivutum rminmary <on- 
vi(Uon,\—lu the case of a Huiiimuu 
oouvieliou for an iiidictabio ollence 
tho ct. on certiorari m not pi ei hided 
f 1 oin examiniiiK the evidoiiee to useei • 
turn if there V'as any legal evidence 
upon whiih awnsed << uid bo or ought 
to have been louv'cted. — K. o. Uaki b, 
1 1 9231 1 W . W. R. 1 220 ; 39 Can. Cj im. 
Cus. 329.- CAN. 

3556 h. - -.1-11. V. 

Ju’HSON. [1924] 1 W. W. R. 817, 
41 Cun. Cnm. Cas. 416 — CAN. 

3556 ill. .!- R. r. 

Bramjelina, [19271 1. W. W. R. 832 , 
47 Can. Crim. Cos. 166; 38 B. C. 11. 
87.— CAN. 

PART IX. SECT. 9, SUB-SECT. 3. M. 

sy. MheUur appiril hen — ( rnniiiat 
proccedingi J — No ujipoal Ihs to the (. t 
of Api*eal from an ordoi nia<lo by a 
judge of the King’s Bench on an af>pll- 
cation for ceiUoran, with ithpec t to a 
eorivqction under the Cilniinal (Jodo.- ~ 
lie Nagy, Nagy®. Gail ), [192(>j 
3 W. W. It. 759 ; 46 Can Ciira Cun. 
333.- CAN. 

PART X. SECT. 3. SUB-SECT. 1. 

BZ. Cannot sue m official name on 
behalf of himself personally -A.-G. 
I* OR ONt‘BIO V. KUBHLLL » ItJl ), 61 
L. L. Jl. 59 : 49 O. L. U. 103 CAN. 

sa. Right to issue summons under 
Customs Acts— No prosecution institute d 
by Minister, Department of State, or 
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authorised person]- A distilet Justieo 
raised a preiimlmiry ol)Joctl(»n It) tho 
heaniig of i Hiiiiiiiioiis eltuiglng an 
otleuco until r CuutninH At Is, viz. that 
tho eumplalnaiit was flto A.-G., tho 
fllstilet justlro iieing of opiniun tliut 
uniler Ciistoins 6c Iniaml Kovenuu Act, 
1879, H 11. an otlii i r of tho custumH tk 
f>xt iso must bo tho tninplalnuiiL : — 
lleUt • tlio oiijeetion was uiisuHtaln- 
ublo us Criminal Justice Administra- 
tion Alt, 1921, s. 9 (2), uuthorisoil the 
A.-(i. to 1*1 osoeuU* 111 any ct of sumuiary 
junsilietion in all tuscs in which a 
pioset iitiori is not instltuteil by a 
Minister, Dei*t. ot .state, or aulhorlstsJ 
jiersou A.-G. o. JlLAl.V, 11928J 1. li. 
460. — IB. 


PART X. SECT. 3. SUB-SECT. 2. 

3681 1 . Ueneral rule.] iJtt A (*. in 
tvtluaivoly tlio legal n pusi I luf ivo of 
tho puldio & tJio lights of I lie ]>iil*JJ( . 
wholhci for Iho puinoso tii hnnglng an 
action to asst It tiiose laiits or of 
tiefondiug an at tun, in whieh tin 
lights of the publie are assaUed.— • 
MooiiL V. A. G , lt9.>0J 1. J{. 471.— 
IR. 

3683 li. .1- SembU: a bUl 

to n. move a U\e <1 hiliigc acruBS a navig- 
able iivri uh impeding navigation, & 
to Licet iiibtcuu a drawbridge, as 
jiiovlded for hv atatute, Bhould In 
iht) A.-O., where the Btatuti wa 
passed for the general boiiellt of tin 
puhiic.— C ult. v. Gband Tui'Mv lev. 
Co. (1804). 10 Or. 491.— CAN. 



Cases 3701-~3786. English and Empire Digest Supplement. 


3701. Add, Annotation : — Mentd. Stevens v. Will- 
ing & Co. (1929), 1«7 L. T. Jo. 178. 

3708. Add. Annotation : — ^Reld. R. v. Gopestake, 
Ex j). Wilkinson, [1927] 1 K. B. 468. 

3716.^ Add. Annotation : — Refd. Salisbury & Pord- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 
566. 

3718. Add. Annotation : — Refd. Uardie & Lane v. 
Chiltem (1927), 90 L. J. K. B. 773. 

3719. Add. Annotations: — Apld. Hurley v. Stepney 
B. C. (1923), 67 Sol. .To. 767. Mentd. St. 
Nicholas, Aeons v. L. C. 0. [1928] A. O. 469 ; 
Stevens v. Willing & Vu. (J929), 107 Jj. T. Jo. 
178. 

3720. Add. Annotaiion»: — Consd. Salisbury & 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 566 ; A.-G. v. Sharp (1930), 99 i.. J. Vh. 
441, C. A. 


3722a. Proceedings to restrain borough council 
from reducing wages of employees.] — In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two -thirds majority in accordance with 
the council’s bye-laws : — Held : the A.-G. 
must be a party to the action. — Hurley v. 
Stepney Borough Council (1923), 67 Sol. 
Jo. 767. 

3733. Add. Annotations : — Refd. Re Lettem Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
53; It. V. Copestake, Exp. Wilkinson (1926), 
96 L. J. K. B. 65. 

3736. Add. Annotations : — As to (l)Refd.itc Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 63. Generally, Mentd. Campbell v. Pol- 
iak, [1927] A. C. 732. 


PART X. SECT. 4. 

8b. Questions raised as to juried U turn 
of Provincial Court — Or right of 
Provincial Attorney-General to intervene 
— Notice to Attorney -General before 
appeal heard .] — Valois v. Bouohbr- 
viLLE, [1028] 1 D. L. K. 343.— CAN. 

PART X. SECT. 6. 

8723 i. Effect of fiat — On amount 
recoverable.] — An award for a bum in 
exooBS of that named In the A.-G. 'a 
flat : — Held : void, even though A.-G.S 
oonsent was aftcrwanls obtained. — 
Beach v. Hydro-Klkotric 1’owkr 
Commission of Ontario, [1925] 4 
V. h, R. 613 ; affg., [1924] 4 D. ].. II. 


99 'i . 66 O. L. B. S.'i.-^CAN. 

si. - - - 2'o mnnifain set-off or 

tounUrrIaim.] Tlcltl : to allow a 
oountwluira or set -oil the et. must as 
u (‘oTidition profcdent be vested with 
the jurisdiction of bearing both the 
action ^ tho counterclaim or pot-oit, be 
that lliTJ ct. has no jurladiction to hear 
tho counterclaim until a hat has been 
given to hear the same — Jt. v. Coh- 
ohavl Export Brkwjno Co.. Lti>., IL 
V. John Lab\ti\ Ltd., [1928] Exch. 
C. I 103. CAN. 

8 a. jf’o action by ratepayer — 

III prtsiniatn'i a<tuui.\ - LoauJi r. 
Chat HAM MiiMoiiHLirv (N. B.). U928J 
2 I). li. II. 683. CAN. 


B ill. To prosecution for falsify- 

ing jicdiyree -Whither appliLOhle to 
itidigrns of animats.] — Tho oilences 
contemplated by Criminal Code, s. 697, 
which require the consent of tho 
A.-G. before certain proseeiitlons. are 
commenced, are those created by s. 419 
thereof, be the i>edlgi-ee refemid to 
therein is one winch is of iinpoitauc*o 
111 determinmg the title to pioporty. 
Such consent is not necohsary to a 
prohcoutiou uiulor Live .stock I'edigree 
Act, 1{. S. C. J927, c. 121, s. 17, with 
respect to a false or fraudulent state- 
ment of the pedigree ol an animal. — 
Jt. V. DAVhNPOur (Alta.), [1928] 2 
D. L. It. 8.^.2 ; [19281 1 W. W. It. 87G ; 
60 Can. CTim. Cas. 10.- CAN. 
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VoL XVn.— Cases 82 — 687 . 


CUSTOM AND USAGES. 


Part I.- 

22. AvnoUif ion : ~ Generally t Mentd. Moser 

V. j^mbleside IK 1>. C. (1025), 80 .7. 118. 

30. Add. Annotation : — Mentd. Maiiio iV: Nt‘\v 
Brunswick Eleetiical Power ('•», r. Hart, 
[1920] A. C. (531. 

32. Add. Annotation : Mentd. llorlick v. Scully, 
[1927] 2 Ch. 160. 

48. Add. Annotation: — Refd. The llaikawav, 
[1928] P. 199. 

61. Add. Annotations Mentd. Sack i». .lones, 
[1925] Ch. 235 ; Brooko r. Bool, [ 1028] 2 K. B. 
578. 

65. Add. Annotation Refd. Bushy v. Av^luuino, 
[1927] 2 Ch. 33. 


Custom. 

74. A dd. A nnotations : Refd. Glamorgan County, 
("ouncil V. Glasbrook. [1924] 1 K. B. 879. 
Mentd. Brock!«‘bauk r. JC. 11925] I K. B. 

76. Add. Annotation : ~ Refd. Busby v, Avgherino. 
[1928j A. C. 290. 

77. Add. Annotation : -Consd. Busby w. Avg- 
herino, [1928] A. (I 290. 

86. Add. Annotation : ~ (leneralti/^ Mentd. Moser 
I r. Aiiil)Ie>ide 1 1. D. (\ (1925), 89 J. P. 118. 

164. Add. Annotation : Refd. Mosor v. Ambleside 
I IK 1). C. (I92.‘)), 89 .). P. 1 18. 

1212. Add. Annotation : Mentd. The Fagorncs, 

, 11920) P. IS.-). 


Part II.- Usages Generally. 


303. Add. Annotations Apld. Sa^ar »*. Kidehalgli 
(11.) A Son, Tdd., 119.30J 2 Ch. 117, Mentd. 
Browning r. (’ruinlin Valh'y (’olliiTie.s, tl92(»| 

1 K. B. .522. 

304. Add. Annotations Refd. Ljiyton v. General 

Steam Navigation Co. (1923), 130 1^. T, (502 ; 
J.ake V. SiiumoTis (192(J), 95 1.. .1. K. B. .*>S(). 
Mentd. Bederiakt. Transallant ic v. (’ompagnie 
Francai.s<* di'S Phospliat(‘S de 1 Oceanu* ( 1920), I 
130L. T. 019. I 

369. Add. Annotation Mentd. Ilirji Mulii r. ' 

(Mi(*ong Yue S.S. (’o., (i92()| A. ('. 107. 

384. Add. Annotation : — Mentd. Jloiliek v. Scully, 
[1927] 2 Ch. 1.50. 

393. Add. A nnoiation : -Mentd. Britannia 11 v- 
gionic Laundry ('o. v. 'JTiornvcioft (1920), 
135 L. r. S3. 

396. Add. Annotation:- Refd. A.-(K r. <iodd.'i.id 
(1929), 98 L. .T. K. B. 713. 

397. Add. Annotation : Mentd. Iti A DebUu. | 

[1927] 2 Ch. 307. ' 

434. Add. Annotation : — Refd. Schiller v. Peter-jen ' 
(1924), 130 L. T. 810. 


461. Add. Annotation : — Mentd. Aki. Ocoan r. 
Harding, [1928] 2 K. B. 371. 

462. Add. Annotation : Refd Elder, Dempster v. 
Paterson, Zochonis, Gritllths Lewis Steam 
Navig/jlion Co. v. Paterson, Zochonis, [1924] 

A. (\ .522. 

485. Add. Annotations: - Mentd. B’inlay v. N. V. 
K\Mk lloo^Fong Handel Maatsehappij, |1929J 
I K. B. 100; \ton1ague L. INh'yer, Jitd. v. 
<Kakevhli*» Canlia 'ITrrihet* Co. (1930), 30 
( oni. ( 'as. 17. 

492a. Add. A nnoUUiun :- -Consd. Hmitht Uogg v. 

B. iinlx iger, I 1929) 1 K. B. 150. 

497. Add. Annotat ions Refd. Scriven v. Schmoll 
Fils 1 usee. (1921), 40 T. Ti. It. 677. Mentd. 
Canada Mlanfie (iraii, lOxpor't Co. (Inc.) a. 

Liieis (1929), :{r» ('otti. ( as. yo. 

501. Add. in notation : Refd. Ibaieri Akt. Aeolus 
77. Hillas (192.5), 131 L. T. 184. 

510. Add. Annotation : Refd. United States Ship- 
ping Board c. St rick, |1920] A. C. 646. 

537. Add. Annotations : Consd. Smith, Tlogg v. 


PART I. SECT. 6. SUB-SECT. 1.— A. 

50 iv. Not f.sscntial to I'alulili/ of 
custom.] - The English coiniuoii Id'W 
nile of iinmemonal user is not req[iiii<*tl 
to establibh a cuhtom in India. It is 
suffieient if ilio ct. ih satistled of Kb 
roasonableneas, oertaiuty, ic exlatenet 
for u Hullicleutly lonK time to have 
become the custoniarj' law of iho par- 
ticular locality, the user belni; neither 
permibsive nor fraudulent. — Phaw atii 
KUNUU V. Kmpeuor (ll>29), I. L. It. r»7 
Calc. 526.— IND. 

67 i. Time of legal 7nejnori/.] — The* 
lejral rcroErnltum of a custom in Hrltiah 
India depends upon Itb antiquity, cer- 
tainty &; unitormity. Aa to antiquity 
or the period of “ lepal memory,” a 
Britiah ct. need not extend its inquiries 
beyond its o\^ti establishment. More- 
over a series of legal decisions confirm - 
infc a custom is cogent evidence that 
such custom has the force of la\\. — 


[ ^'ifAN r. ’■'XW MS (192'<). I. ii K. i 

I U Ibuj. 62:i.— IND. I 

' PART I. SECT. 9, SUB-SECT. 1. 

p i Itii uj-t-am (ju'.ii/nsirttd , 

hlj L}inUni'‘(s.] -A riu'oj-i'am h iidiuis- 
bjble in ex icience* to prove the facW 
' enlercd thereon, siibje«t to retaittal, ' 
ic tliat ihv btaleiru-ntH t Ik if in iiiuy be 
aereptod, exen if un-^iippoiteii bv i 
' inslanees. Manuals of » u^tfjinaiy law. 

Ill accordance vxdlh rnco/ » ui//. Hbued 
by autliorits for each flbii e-t, stand on 
much the same fouLing a- tiie rnuaj- i 
I -am Itself us exidcnee of i imtorn. - ' 

I y^Rsiixo Deni V. Kami sin r (iy2S), 

L. K. :>C> Ind. App. 407. -IND. 

PART II. SECT. 3. SUB-SECT. l.~ A. 

303 vii. — -.] — 'J’h‘ '1 lestion 

whether a trade custom or u-..ige exists 
is one of fact, & dear ic convmclng 
testimony is leqmrcd to prove its I 
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t xisteiiee ; if must be shown that 
file euHtom or usage relied on Is certain 
W'asonalde, & so urdvciHally 
n'eognlsed that ovoiTone engaged in 
tlie trade knows, or should know, of If. 
- YI'.vikh Baukktj' (Sask.), /iy27J 

:j i». ji. n. «i 2 ; (1027J :i w. w. it. 

2Kt;. CAN. 

PART II. SECT. 3. SUB-SECT. 2. 

340 iv. - .1 \ I \TK>i w. Baukk’it, 

No. :{0;i vii. avU.- CAN. 

PART II. SECT. 3, SUB-SECT. 8. 
360 ii. — .] -Y KATES V. Barrett, 
No. 303 vii, ante. —CAN. 

PART II. SECT. 6, BUB-SECT. 2.- 
B. (a). 

472 ii. .] — Holmes, Wilson a 

(’o., IjTX). V. Bata Kbisto Dm (l»27i, 
I. L. K. 54 Calc. 649.— IND. 
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BomberKer, [1929] 1 K. B. 1 SO. Retd. Bederi 
Akt. Aeolus V. Hillas (1925), 134 L. T. 184. 

540. Add. Annotation : — Mentd. Hichardsons & 
Bradley v. Bernhard, [1925J 2 K. B. 121. 

648. Add. Citation : — affg. S. C. avb nom. The 
Turid, [1921] r. 146, C. A. 

Add. Annotations : — Folld. Hillas v. llederi 
Akt. Aeolus (1920), 43 T. L. R. 67. Consd. 
Dampssclskab Hvendborg v. L. M. & S. By. 
Co. (1929), 141 L. T. 621 ; Smith, Hogg & Co. 
V. Bamberger & Sons, [1929J 1 K. B. 150. 
Refd. The RensfjeU, The Orncsfjell, The Upp- 
land. The hYitioff, The Svein Jarl (1924), 
131 L. T. 764 ; Akt. Dampskibs Steinptad 
V. Pearson (1927), 137 L. T. 633. Mentd. 
Finlay James & Co. v. N. V. Kwik I loo Tong, 
[1929] 1 K. B. 400. 

544. Add. Annotation : — Refd. Smith, Uogg v. 
Bamberger (1028), 07 L. J. K. B. 458. 

544a. ,]-— Pltfs., shipowners, chartered a 

steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows : “ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk & expense as 
customary.” The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pltfs. & defts. as to ho division 
of the cost of discharging the cargo. IMtfs. 
biought an action to recover a sum which they 
had paid in effecting the discharge which they 


said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners : 
— Held: the custom relied on by defts. 
was inconsistent with the lan^^age of the 
charterparty & was not admissible in order 
to decide upon whom the expense in question 
should rest. — Rederi Akt. Acolus v. Hillas 
& Co., I/TD. (1926), 96 L. .T. K. B. 186 ; 136 
L. T. 385 ; sub nom. Hillas (W. N.) & Co., 
Ltd. V. Rederi Akt. Acolus, 43 T. L. R. 67 ; 
32 Com. Cas. 69 ; 17 Asp. M. L. C. 193, H. D. 

Annotatiani :-‘CoraA.Sm\th, Hoprpr&Co.r. Barnbergrer & Sons, 
11C2U] 1 K. B. l.'iO. Rm. Dampsselskab Svendborg v. 
Loudon Midland & Scottish By. Co. (192U), 141 L. T. 621. 

545. Add. Annotation : — Refd. Rederi Akt. Acolus 
V. Hillas (1926), 134 L. T. 184. 

I 546. Add. Annotation Consd.'.Rederi Akt. Acolus 
V. Hillas (1925), 42 T. L. R. 69. 

550. Add. Amiotat ion .‘—Mentd, Rye v. Purcell, 
[1920] 1 K. B. 440. 

558. Add. Annotation : -Mentd. Callard v. Beeney, 
[1930] I K. B. 353. 

559. Add. Annotations Mentd, Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289; Re Trans- 
ferred Civil Servants (Ireland) Compensation. 
[1920] A. C. 242. 

587. Citations: — For ‘‘9 App. Cas. 508,” read 
‘‘ 8 App. Cas. 608.” 

588. Add. Annotations : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468; 
Dampsselskab Svondborg p. ]j. M. A S. Ry. 
Co. (1929), 141 L.T. 621. 


Part III. — Particular Usages. 


505. Add, Annotation : — Mentd. Laurie & More- 
wood V. Dudin, (1025] 2 K. B. 383. 

602. Add. Annotation : — Refd. Sagar v. Ridehalgh 
(H.) & Soq, Ltd., [1930] 2 Oh. 117. 

616. Add, Annotation : — ^Refd. United States Ship- 
ping Board v. Strick, [1926] A. 0. 646. 

628. Add. Annotations : — Mentd. Robert A. 
Mum’o A Co. V. Meyer, [1930] 2 K. B. 312 ; 
Lever Bros., Lid. v. Bell (1930), 47 T. L. R. 
47. 

625. Add. Annotations; — Consd. Michalinos v. 
Drefus (1924), 131 L. T. 177 ; Bunge y 
Bom Co. V. Brightman, 11926] A. C. 799. 
R^fd. Brightman v. Bunge y Born, [1924] 
2 K. B. 619 ; Matheos S.S. v. Dreyfus, 
(1925] A. C. 664. Mentd. Finar Bugge A. 8. 
V. Bowater (1926), 31 C’om. Cas. 1. 

635a. Lancashire -Weaving trade Deduction for 
bad work in estimating value of work to be 
paid for.] —SAOAii v. Ridehalgh (11.) A 
Son, Ltd. (1930), 91 J. P. Jo. 800; 170 
L. T. Jo. 492, C. A. 

636. Add. Annotation : — ^Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. 

643. Add. Annotation c—^Retd, Kimber Coal Co. 

r. Stone & Rolfe, [1926] A. C. 414. 

646. Add. Annotation : — Apld. Hart i\ Rivoradale 
Mm Co. (1927), 96 L. J. K. B, 691. 


663. Add. Annotation : — Mentd. Cohen v. Roche 
(1920), 95 L. J. K. B. 945. 

678. Add. Annotation : — Mentd. Allen v. Royal 
Bank ot Canada (1925), 11 T. L. K. 026. 

690. Add. Annotation: — Mentd. Ilirji Mulji v. 
Cheong Yue S.S. Co., [1926] A. C. 497. 

700. Add. Annotation : — Distd. Mikkelsen v. Arcos 
(192,'>), 42 T. L. R. 3. 

701. Add. Annotations: — ^Mentd. Finn v, Shelton 
Iron, Steel & Coal Co. (1924), 131 L. T. 213; 
Westminster Bank v. Hilton (1926), 136 L. T. 
316 ; Sassoon v. International Banking Corpn., 
[1927] A. C. 711. 

703a. Usage as to arbitration.]— Pltfs. sold to 
defts. a quantity of paraffin wax imder a 
contract providing, ” any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.” 
A claim was made by defts. against pltfs., 
A the arbitrators, being unable to agree, 
appointed an umpire by a document headed, 
” the use of tins form constitutes a sub- 
mission to the rules of the assocn.,” i.e. the 
London Oil & Tallow Trades Assocn. The 
umpu'e awaided that defts.’ claim failed & 
that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
& defts. claimed a right of appeal. Pltfs. 
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thereupon brought an action against defts. 
to recover the costs of the arbo., & the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by «ibn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would bo final : — 
HeM : the heading did not apply &, the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under 
the rules ot the assocn,, & pltfs. were entitled 
to recover. — ^Palmer & Co., Ltd. v. Pilot 
Trading Co., Ltd. (1929), 45 T. L. H. 214. 

710. Add. Annotations : — Refd. Tournier v. National 
Provincial & Union Bank of England, fl924] 
1 K. B. 461 ; Hlrji Mulji v. Cheong Yue S.S. 
Co., [1920] A. C. 497. 

712. Add. Annotation : — Refd. Williams v. Manis- 
salian Frdres (1923), 29 Com. Cas. 42. 

729a. Carriage of wool.] — The contract of 


carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God &, the King's enemies excepted. — 
France, Fenwick & Co. v. Mannheim 
Insurance Co. (1905), 10 Com. Cas. 242. 

734a Metal trade -Rules of London Metal 
Exchange- -Clerk prohibited from dealing as 
principal,] —Th(‘ fact that the rules of the 
Ijondon IVIctnl Exchange prohibit a clerk to 
a member fiom participating m dealings on 
the Exchange as a principal does not make the 
contracts void ns being against public policy. 
— Barnett v. Sankpr (1925), 41 T. L. U. 
660 ; til) Mol. Jo. S2l. 

742. idd. Annotation : — Mentd. Kllesmorc, Earl 
V. Wallace, 1 1929J 2 Ch. 1. 
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Cases 1-41 


Engush aot) Empire Digest Supplement. 


DAMAGES. 

Part I. — Definitions, Nature and Classification. 


1. Add. Annotation : — Refd. Marbd v. George 
Edwardes (Daly’s Theatre) (1927), 43 T. L. R. 
460. 

la. Damages compared with statutory compensa- 
tion.] — Compensation under Cos. Act, 1908 
(c. 09), 8. 84, is not, either as to the amount 
recoverable or the mode of measuring it 
something different from or even greater 
than damages. — Clark v. Urquhart, 
Stracey V. Urquhart, [19.30] A. C. 28; 99 
L. J. P. C. 1 ; 141 L. T. 041, II. L. 

3. Add. Annotation : — Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

8. Add. Annotation : — Refd. Peyrae v. Wilkin* 
son, [1924] 2 K. B. 106. 


9. Add. Annotations : — Consd. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637 ; Admiralty 
Comrs. V. 8.S. Susquehanna, [1926] A. C. 
055. Mentd. The Molidre (1921), 41 T. L. R. 
154. 

14. Add. Annotations : — Refd. Performing Right 
Society v. Mitchell & Booker, [1924] 1 K. B. 
702 ; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

15. Add. Annotation : — Consd. Shapiro v. La 
Moi-ta (1923), 130 L. T. 622. 

19. Add. Annotation: — Consd. Ilford U. I). C. v. 
Beal, [1925] 1 K. B. 671. 


Part II. — Rules and Principles in Awarding Damages 


20. Add. Annotation : — Mentd. Everett v. Ryder | 
(1926), 135 T. 302. 

22. Add. Annotation: — Refd. Llo>da Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

26. Add. A miotaiions :- -Consd. The Chekiang, 
[1925] P. 80; The Susquehanna, 11025] P. 
190; A.-G. V. Glen Line, ]jtd., cV Javerpool 
A London War Risks Insce, Assoen. (1929), 
34 Com. Cas. 309. 

29a. Property destroyed by fire.] — A 

cottage was almost eompletoly destroyed by 
fire caused by a spark emitted from a steam- 
roller which was found to constitute a 
nuisance. In assessing tlic damages recover- 
able by the owner ol tlie cottage : — Held : 
the measure of damage was not the fair cost 


of rebuilding the cottage & making it as 
good A habitable as before the fire, but the 
difference between the money value of the 
owner’s interest before & after the tire. — Moss 
V. Christchurch Rural District Council, 
Rogers v. Same, fl925] 2 K. B. 750 ; 95 
L. J. K. B. 81 ; 23 L. a R. 331. 

30. Add. Annotation : — Refd. York Glass Co. v. 
,Tubb (1925), 134 L. T. 30. 

34, Add. Annotation : — Apprvd. Swift v. Board of 
Trade, [1925] A. 0. 520. 

40. Add. Annotation : — Mentd. Valentine i». 
Hyde, [1919] 2 Ch. 129. 

41. Add. Annofationti : — Mentd. Putsman v. 
Taylor. [1927] 1 K. B. 037 ; E\pr(‘ss Dairy 
(’o. 0 . .jaeksou (1929), 99 L. .1. K. B. ISl. 


PART I. 

7 i. Nonniuil daniaaes -Difined .] — 
Nominal damaKCH iIooh not noooBBarily 
mean Bmall damagoB. — M cGkts v. 
Clarke, [1927] 1 \V. W. R. ; 38 
B. a 11. 156.— CAN. 

0 i. •] — liUNDY r. McIjEOU 

r. Powell (Sask.), [1922] 3 W. W. JJ. 
991 ; 70 D. L. U. 659.- CAN. 


PART II. SECT. 8. 


27 i, Jppheatum of rule- In tort - 
Property destroyed by Arc.] —Where 
damafcoB wore ivcovorod for Jobs 
through destruotjon of property by 
tiro caubod by deft.’B negllgonce * — 
Held: the rnoasurti of diiniageH was, 
not the cost of replacing the propertj 
destroyed, but tlio value of the property 
as it stood at the time of the destruc- 
tion. The cost of replacing may be 
taken Into account in arilving at snob 
value. — Stevens v. Abbotspord 
Lumber Co., [1924] 1 D. L. li. 1163 ; 
1 W. W. 11. 660 ; 33 B. C. II. 299.— 
CAN. 


27 li. .] — Where 

there had bocu misdirection os to the 
damagcb, viz. that they should be 
asseeaed on a replacement basis : — 
Held : there Bhould bo a now trial. — 
O’Neil v. Dominion Coal Co., [19241 
1 D.L.H. 961 ; 67 N. 8. R. lilfi.— CAN. 


27 iii. — _ _ Depteciatiov in 

stlfiny calm ]— In au aetion for damages 
m respect of liijurv done to the 
Uiul, the trial Judgi' assessed pltf ’h 
damages at {l/iOO, estimating the 
actual damage Inch Honed from (left 's 
nrong-doiiig at $3,f>00 ; but, taking 
into lU'comit deft.’s >>bole comw of 
conduct persistence in the wrong 
wlilch he ^\.ih doing, lived the total 
d<niMgeB at JL-ODO -lldd * having 
regard to the o\ idem e &: to the fact that 
the ineasim, of damage's la not the sum 
uecessurv to ivstore the property, but 
the depreciation in Its selling value, 
the liudnig of $.t, ,00, for the ac'tual 
damage done, couhl not bo said to be 
clcail> urmig. -PxrrAWi) v. (jAvoris, 
[1029] 1 1). L. It. Ill . 63 O. L. R. 171. 
- CAN. 

30 V. 1 -Ah'Mn r. HAxn.K 

(M. O.). [19291 1 D. b K 327.- CAN. 

30 vi. fF/itre plaintiff has 

'iltrrnative claim — Duty to elect .] — 
DamagcB oaniiot be recovered both In 
tort ^ fur breach of contract, when the 
tort & the breach of contract result 
from the same act ; in such a case pltf. 
niubt elect or be deemed to have elected ; 
&, if ho seeks to recover damages for 
broach of contract, thoy must be 
meoHured upon that bobis, & not upon 
the basis of any coincidont or con* 
comitant act of tort, — Toronto 
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Hockey Club r. Arena Gardens, 
Ltd., [1924] 4 D. L. R. 384 ; r,5 

O. L. 11. 509; affd [1925] 4 U. L 11. 
516; 57 O. L. 11. 610; affd.. [1926] 4 
D. L. R. l: [1926] 3 W.W. R. 26.-- 
CAN. 

30 vu. - .]— Aukin r. Bwteu 
(li. C.), 11929] 1 D. L. R. 327. CAN. 


PART II. SECT. 4. 

38 Eli. Goods not of 

U'arrimU d description — A llowance made. J 
-Certain goods bupplled under a 
contract not answering the warranted 
desonption were taken back & an 
adjustment made in respect of them : 
— Held : the purchaser could not claim 
damagi'b for the breach. — Hamilton 
Gear & Machine Co. v. Lewis 
Brothers, [1924] 3 D. L. R. 367 ; 64 
O. L. R. 583.— CAN. 

38 xiii. .]— French v. 

Paris, 11928] 3 D. L. R. 555.— CAN. 

42 IV. .] — In an action for 

wrongfully obstructing the flow of a 
nver by Increasing the height of a weir, 
whereby pltf.’s lands, abutting on the 
river, were Hooded, the judge declined 
to dlreet the Jury that actual damage 
was cbbontial to maintain the action : — 
Held : the direction was right. — 
M’Glone V. Smith (1888), 22 L. R. Ir. 
559.— IR. 
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53. 


54. 


67. 

58. 


Add, Annotations : — Consd. Admiralty Oomrs. ' 61. 
V. S.S. Chekiang, [1920] A. 0. 037 ; Admiralty I 
Oomrs. V, S.S. Susquehanna, [1920] A. C. 055. ' 63 . 

Add. Annotations : — Consd. Admiralty Comrs. ' 

V. S.S. Chekiang, [1920] A. C. 637. Held. 
Admiralty Comrs. v. S.S. Susquehanna, [1926] 

A. C. 056. 

Add. Annotation : — Consd. The Chekiang, 
[1925] P. 80. 

Add. Annotation : — Refd. Admiralty Oomrs. 

V. S.S. Susquehanna, [1920] A. O. 055. 


64. 

98. 


Add. Annotation : — Retd. Conquer v. Boot, 
[1928] 2 K. B. 386. 

Add. A?w otationa : — Refd. The Koursk, [1924] 
P. 140; Debenham v. Perkins (1925), 133 
L. T. 252 ; Conquer v. Boot, [1028] 2 K. B. 
336. 

Add. A nnoiationa : — Refd. Huyton & Roby 
Gas Co. V. Liverpool Corpn. (1925), 42 
T. ti. R. 116; ('onquer v.Boot, [1928] 2 K. B. 
336. 

Add. Annotation :—A3 to (1) Refd. Pranco- 
British Ship Store Co. v. Oompagnle dos 
Chargeurs Frauraiae (1920), 12 T. L. R. 735. 


Part III. — Directness and Remoteness 


101. Add. Annotations : — As to (1) Consd. He 
Hall & Pirn (1928), 139 L. T. 50. Dlstd. 
Riley v. Brown (1929), 98 h. J. K. B. 739. 
Refd. Patrick v. Russo-British Grain Exi>ort 
Co., [1927] 2 K. B. 535; J)obeU (C. G.) \ 
Co., JAd. V. Barber <te Garratt (19,30), 41 
T. 1j. R. 00 ; lJerbei*i ClayloTi & .Jack WalliM. 
litd. V. Ohver, [1930] A. C. 209. As to (2) 
Consd. Patrick v. Russo-British Grain Export 
Co., [1927] 2 K. B. 535. 

113. Add, Annotation : — Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 


114. Add. Annotations -Consd. Sorrell v. Smith, 
[1925] A. (’. 700. Refd. Black v. Admiralty 
('onus. (1024), 93 L. .1. K. B. 311 ; Rely-A- 
Bell Burglar K Fire Alarm Co. v. Eisler, 
[1920] Ch. 009; Scammell t>. Attlee (1028), 
45 T. Jv. R. 75 ; Scammell G. & Nephew v. 
Hurley, [10291 1 K. B. 410. Mentd.G.W. K. 
V. Dunlop Rubber Co. (1920), 42 T.L. R. 370. 
' 123. .IdcZ. Annotation : -Refd. Britannia Hygienic 
Laundry ('o. v. Thoruyeroft (1920), 135 L. T. 
83. 

126. Add. Annotation : - Refd. Browning v, (h’urri- 
lin Valley Collieries, (1920| 1 K. B. 522. 


51 iv. No reasonable ej pt elation 

of peruniaru benejtt — Death of younp 
child in accident.y—IJild : a Vfitliot of 
damages awarded to paienls of young 
ohildiea killed in an uccidonl a/iung 
from negligence could not btand, >\h<*re 
ILore was no reasonable expectation 
of futuiv pecuniary benellt. In a case 
of this kind damages aie not awauled 
as a solatium uor frutu scutiincutal 
couhuleiations. — U ooan r. It., 

2 I). L. It. 1211 ; 2 W. W. K. J07 ; 
17 fea.sk. L. It .27.- CAN. 

51 V. Accidtnl to wife — No ' 

deprivation of servicis or sand}/ ] ) 

Pltf. having suffered physical injury ' 
through a street accident causing i 
nervous shock. — Held: an aw aid of 
damages to pltf.’s husband could not 
stand as ho had not been dcpiivcd of 
his wife’s servicos or society.- ilooAV 

V. It., [19241 2 D. L. It. 1211; 2 I 

W. W. It. 207 ; 17 Sask. L. It. .27.— 
CAN. 

51 vi. Furnishina false new^ to 

neuspajtcr ] — One who intcntionall.v & 
fraudulently causes a newspaper to 
liot ome the Iimoccnt dlssi mlnator of 
false news does Its proprietor a wrong 
for wdiich substantial damages are 
locovorable without proof that 
pecuniary harm was an actual result 
of the fraud. — CAbOATtY llkiiAbi), Lto. 
V. Coni’V.. [1929] I IJ. L. Jt. 

114 ; 11928] 3 W W. It. 643.— CAN. 


PART II. SECT. 6. 

59 vii. I’ltf. cannot recover 

damages on the ground of the 
permanence of existing personal injnrios 
unless the evidence goes the lom^h of 
bhowing that there Is no tcabonablo i 
prospect of permanent recovery. The 
test IS the same m the case of conse- 
quences non-e\i&t.ent at the date of 
action, but which may or may not 
supervene. — IIvKMHWOKni feMiiii 

(1928), 49 N. L. R. 174.— S. AF. 

74 I. Cavse of action independerU of 
damage — TV hether prospective damage 
recoverablL — Repudiation of contract. J — 
Defts.. the owners of a cotton ginning 
mill, contracted in Oct. 1919, that, for 
a period of six months, they would put 
their min at the disposal of pltf., a 


J.S. 


cotton more limit, for half Its working 
tlmo, at tlxod r.itos In onler to gin raw 
cotton which pltf. contompiattHl buying 
iVr which he agreed to supply to llitm 
tor the purpose. In Nov. tioforo any 
of pltf ’h cotton had bw'n taken l»v the 
mill, defts. repudiulod tlio lonlmit 
Pltf. sued defts. ftir damages Uild * 
the l)n*ach being antielpatory the | 
damages n‘cov( mbh were not eonll nod | 
to the cxtni ( 0 ">t wlmU pltf. luul paid 
to the other milhrs for ginning hueb 

1 otton as ho ha<l tendeird to defts. 
but were the tstirnated loss of proilt 
to pltf. by leuboii of the contiaft not 
Ik log carried out ; idtf. was not bound 
to buy eotlon iSr have it klnncd at 
other mills under his otiHgation to 
mftlgatu tho dumag< h Ksmoocm, n. 
liiiAMi Jaiuiavji Hnvfiv (I92H), 

L. R 0 > Tud. App. 299 IND. 

83 I. J)amag(8 (aitsed the gist of the 
ai tion — I ‘roHpi Hire dainagf — TV hclh tr 
rtcoverablr.l — A marrutl woman having 
buffoicd fiom nervous shock as Mic 
result of an aeeident. but not so as to 
depiivo her husband of her sei vices 
or bociety : — IleUl: that he might bo 
put to expeiibo in the future was a 
consideration too temote to entitle 
him to damages. — U ooan v ll . [1921] 

2 1). L. It. J2I1 ; 2 W. W. R. .207 ; 
17 Sask. L. It. 37.— CAN. 

83u. .] — Inanuc-tiOTi 

for damages resulting, not fiom llio 
on'.truetion of wcu'kt,, but fiom tho 
operating thereof, as, e.g,, the pulling 
of water into a canal, damages uic 
HSbCbsable only for the Injuiy dono up 
to the tiial, 6c piospcctive damages 
I annot be o-sscssed, but jdtf. niu'*t seek 
further damages fiom time! to time a** 
he suffpis iDjm V. — LKniBRiiK.T Xohth 
MIN Inmt. v'lioN Disri'ic i Bcjakp 
' iKi'sjMvS r. Ml NNi.i L, [1920) I D I,. R 
690 ; [19261 S. C. ll. 60J.- CAN. I 

PART II. SECT. 8. I 

97 1 . Ascertainment difficult No ' 
ground for refusal to award 11 p ssed , 
amtge. bond over his farm, ac onuttion 
being that IJ. woidd. on demand bv the i 
mtgtN!., pass a ooUatoral bond ovoi his j 
movable proneity on tho fairn. In 
breach of this condition, H. sold & j 


dolivi'ied Hueh movables to a third 
party: IJeld: although tho darnagiis. 
If any, vveio diillenlt to asHess, tho 
inf goo. was entitled to home dainagoH 
for a wilful invasion of his ilghl-s.— 
fvio r. Auov (192.1), 11 N. R. R. 
113 -S. AF. 


PART ni. SECT. 1. 

101 v. - .1 Damages 

must bo limited to Hiioh as aiise 
mituinllv fiom the bieacb of contract 
ormeh .is might reasonably bohupposed 
to have b< < n in the coiitemplaliun of 
tho pailics. 'rouoNlo lIoi’KICY Oluh 
V. AujNV (lAuni.NH, Rin., (1924) 4 
D. li, U. 3S4 . .'>■> D. R. R. .609; affd , 
(J92'i]4 D R K. r.lO; <17 <). R. K. 610 ; 
a^il., [I920J I D. R. R. 1 ; 11020] 3 


.W. R. 2b - CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


115 111. .] — In an iittlon claiming 

damages for breaoti of unitract tho 
damages leenvoiitble aie such as 
naturally would be the rc*sult of tho 
biciudi. Knirii r. Risfobv Pin.i*- 
woou Co. ( 1927), '>9 N S. U. 406 - CAN. 

sa. fe'ok of goods- ~ Refusal to take 
delivery — Loss of time in urging accept- 
anre.] In uu aetlon for damuges tor 
binaoh of coatiuet by refusal to take 
doll V( ly of goods; -If eld: a claim for 
time lost in going to deft.’s icsJdcncu to 
urge him to tako d< livtry eould not 
HtiiTul. — H kadm y V. Rvjuy a 
.rAHmWON, [192.tl 2 I). R J'. 601 , 62 
O. R. R. 4.29.- CAN. 


sb. Control t for uorL th lahnur 
Work vnpirfunn/dr ( o*.t of pa form- 
anf(.] Rchp. giivi .ipplt an option 
to p(irchas<s u iniru . (Hi tin tint 
lustuiment fulbiigdu' ..ippil rngoluiLed 
tor an exleiision of Iiiik foi i>avrneut, 
whieh was granlMl by i<sp, on con- 
dition that uppit hhoiild do certain 
development wmk noL mentioned in 
the option Apidt. failed to pay. Sc 
subsequently reluiquished pOBBWslon 
of the mine Sc sun endured the option 
without having dono tho work : — Held • 
reap, entitled to recover damag* s 
amounting to tho cost of tho work. 
CUNNINUHAM V. INSINOBTI, [1921J 2 
D. L. R. 433 ; [1924] S. C. R. - CAN. 
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Oases 181>~166 . English and Empire Digest Supplement. 


131. Add, Annoia^ion : — Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. 0. 711. 

141. Add, Annoialion : — Consd. Finlay James & 
Co. V, N. V. Kwik Hoo Tong H. M., [1029] 
1 K, B. 400. 

141a. Agreement not to arrest ship — ^Arrest & 
disposal of ship.] — Circumstances (sea Con- 
flict OP Laws, No. 1186a, ante), in wMch : — 
Held: pltfs. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest. — Ellerman 
Lines, Ltd. v. Read, [1928] 2 K. B. 144 ; 97 
L. J. K. B. 866 ; 188 L. T. 625 ; 44 T. L. R. 
286 ; 17 Asp. M. L. C. 421 ; 88 Com. Cas. 219, 
O. A.; revag. (1927), 44 T. L. R. 7. 

146a. As result of shock.] — Defts.* 

servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
in hospital about ten days later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 08), for negligence causing the death 
of his wife : — Held : pltf. would establish a 
cause of action if he established that the 
death of Ids wife resulted from the shock 


occasioned by negligence Involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children. — ^Hambbook v, Stokes 
Brothers, [1926] 1 K, B. 141 ; 94 L. J. 
K. B. 486 ; 182 L. T. 707 ; 41 T. L. B. 125, 
C. A. 

149. Add, AnnotaHona : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 126. Mentd. Venn 
V. Tedesco, [1926] 2 K. B. 227. 

150. Add. Annotation : — Consd. Hambrook v. 
Stokes (1924), 

151. Add, Annoiatwna : — Apprvd. Hambrook v. 
Stokes (1924), 41 T. L. 6. 125. Mentd. Venn 
V, Tedesco, [1926] 2 K. B. 227; Lynn v. 
Bambcr, [1980] 2 K. B. 72. 

152. Add. Annotation : — Consd. Hambrook v, 
Stokes (1924), 41 T. L. R. 125. 

165. Add, Annotation : — Refd. Leeds Industrial 
Co-op. Soc. V. Slack, [1924] A. 0. 851. 

166. Add. Annotationa : — Refd. Leeds Industrial 
Co-op. Soc. V, Slack, [1924] A. C. 861. Mentd, 
Light V. West, [1926] 2 K. B. 238. 


PART In. SECT. 2. SUB-SECT. 3. 


147 i. Pain eujferino.] — In an 

action for damaKoa for personal 
injuries arlslue from negligenco : — 
Held : items \rnloh should go to moke 
up pltf.'B damagos wore [inter alia) 
a sum, not to compensate for, but to 
ropreBent the inoonvenienco of his 
condition, be his pain be sulTering, 

S jiht be future.*— CosoBovK v. Canadian 
[ationad Railways, [1923] 4 D. L. R. 
818 ; 3 W. W. R. lisl*— CAN. 

147 ii. Ejf ctment from iramcar — 

lllnesa from exposure to cold .] — Held : 
not too remote a cause for damages. — 
Toronto Ry. Co. v. Grinsted (1895), 
24 8. O. R. 570.— CAN. 


149 i. Nervous shock — Actual 

impact. ] — Damugcb claimed for nervous 
shook, as a result of au a^jcldont arising 
from uegllgonoe, cannot bo rooovored 
whore the nervous shock produces 
only a mental disturhanco uuaoooxu- 
nanied by any actual physical Injury. 
If impact 18 not uocesHary, it is a 
question of fact in each cose whether 
or not pltf. sustalnod physical injury 
& whether such injury was the natural 
be rtuieoiiable result of deft.'s negUgonoe. 
—Hogan v. R., 11924] 2 D. L. R. 
1211 ; 2 W. W. R. 307 ; 17 Sask. 
L. R. 37.— CAN. 


149 il. — — .]— Damages 

oaunot be xwovered for ueivous shook 
unacoompaiiltid by any physical ixn- 
poet. — P enman i\ Winkipko Eu'Ctuio 
RY. Co., [19251 1 D. L. R. 497 ; 11925] 
1 W. W. R, 100.— CAN. 

149 ill. False statement .] — 

Deft, falsely stilted that pltf.'s son had 
hanged hlTuself. The report was told 
to pltf., who, believing it, suflterod u 
violent shock be became ill : — Held : 
the damage was the natural & probable 
oause of doft.'s act, be pltf. had a good 
cause of aotion. — Riklitski v. Obauisk, 
[1922] 2 W. W. R. 238 ; 05 D. L. II. 
027 ; 15 Sask. L. R. I.i5 ; affg. 61 
J). L. R. 491.— CAN. 


149 iv. .] — ^A man & a 

woman to wdiom he was engaged were 
knocked down by a motor omnibus. 
The man wius struck by the omnibus be 
received coubidcrublo physical injury. 
The woman did not appear to have 
lioon actually fetruck, & she received no 
direct physical Injury, but she suffered 


«ioveroly frem shock. In on aotion of 
amages at her instance the judge 
directed the jury that. If by tho fault 
of defts. pursuer hod suffered nervous 
stiock througii apprebouslun for her 
own safety, they wore ontltled, in 
assessing damages, to ioolndo any 
aggravation of tliat shook occasioned 
by tho foot that her companion was 
involved in the oatastrophe. Tho jury 
found that pursuer had suffered per* 
sonaJ Injury result lug in nervous shock 
involving approlionsion lor her own 
safet}% aggravated by anxiety for the 
safety of her oompaulou, be awaniod 
damages : — Held : InthecdtcuiuHtancoB 
tho jury could not be asked to dis* 
oriminato between tho amoimt of 
shook Nufferod by pursuer due to appre- 
hension for her own safety & tho 
amount dtio to anxiety for her com- 
panion. — UtnmiE V. WARDRor, [1927] 
a. O. 638.— SCOT. 

149 V. Assault on hushaml 

in wife's presenoe — Loss of consortium.] 
— ^An aotion lies lor montal anguish, 
ill health or shook sustained by reason 
of acts dono to a third person, & not 
oauNing any apprebonslon of danger to 
pltf., be an aotion guore consortium 
amistl lies at the suit of a wife. — 
Johnson v. Ck>MMONWEALTH (1927), 
27 S. R. N. S. W. 133 ; 44 N. 8. W. 
W. N. 54.— AUS. 

149 vi. — .]- Waliceu V. 

PlILOl’IiKY MoTOJC (’O., [1930] a. 
565.- SCOT. 

162 J. Loss of or injury to projicrty — 
Collision at sea — Loss of musical manu- 
scripts.] — In an action of daiuugcs 
against steanuihip owners, arisuig out 
of tho sinking of one of their ships, 
pursuer claimed £15,000 in respect of 
tho loss of certain music be orchestral 
settings in manuscript used by a con- 
cert paity of which she was manager. 
She averred that the lost manuscripts 
wore the solo copies of the compositions 
In question, & that she had the sole 
right to publish, perform, or issue 
meohonlcal reproductions, be to obtain 
uopyright thereof. The compositions 
had cost pursuer about £2,U00. but 
she averrod that, through her concert 
party, they had aoqulred a reputation 
among the y^ihlio which had greatly 
enhanced their value, she further 
averivd that she would have made 


substantial profits from tho lost uimsie 
in r<‘spoct of copyright royalties, 
publication & sale, be disposal of per- 
formmg be. mechanical rights, apatt 
from the use of it by her concert party : 
— Held : (1) pursuer’s averments as to 
loss of oontiugent jiroflts from copy- 
right royalties, publics lion be said, be 
disposal of perturining be mechanical 
rights, wore irrelevant ; (2 ) the measure 
of her damagos in robpeet of the lost 
music was the cost of its nmlocemont 
as nearly as luight bo, ascertained either 
by tho market i>riee of actual replace- 
ment, or by consldt lutlon of the oom- 
uiisbiou which would have to be paid 
to compobei-s uf music of tho class to 
which the htsl compositions belonged. 
— Keavis V. Ci.AN Lind 8tbamkrh, 
Ltd., [1926] S. C. 215.— SCOT. 

sd. Loss of eamino power — Physical 
or mental.] — In an aotion for damages 
for personal injuries arising from 
negliirenco : — Held ; items which 
should go to niako up pltf.’s damagos 
were (inter alia) a sum to compensate 
for loss of earning pow'cr by reason of 
physical injury be any inoidental montal 
injury- — Cosgrove v. Canadian 
Nai'ional Railways, [1923] 4 D. L. R. 
818 ; 3 W. W. R. 1152.— CAN. 

sf. Loss of time — Injury in motor- 
car rollision. 1 — In an action for damages 
for injuries arising out of a motor 
collision, where it was found that 
the accident was caused by pltf.’s 
negligence : — Held : damages should be 
given deft, for loss of time, repairs to the 
car be costs. — Tieman v. McKenzie, 
[1923] 1 D. L. R. 1189.-4JAN. 

PART HI. SECT. 3, SUB-SECT. 2. 

■k. Depreciation in price — Machinery 
components purchased by vendor to per- 
form contract.] — Held: the vendor was 
not entitled, as damages for breach 
of contract to purchase an ammonia 
gas oompresslug outfit, to a sum for 
loss through doorcase in prioe ot the 
parts purchased for tho purpose of the 
contract, this not being aloss " directly 
be natui^y resulting in the ordinary 
course of events from the buyer’s 
breach of oontract.” as there was 
nothing in tho negotiations for the 
oontract to give the purohaser to 
understand that the vnador would 
have to go into the market be buy the 



VoL XVn.— Damages. Oases 174— SUa. 


174. Add, AmwUUion: — Refd. Patrick v. IIubso- 
British Oram Export Co., [1927] 2 K. B. 535. 

181. Add, Annotaiiona : — Dbtd. Marb4 v. George 
Edwardes (Daly’s Theatre), [1928] 1 K, B. 
269. Overd. Herbert Clayton & .Tack WiiUer, 
litd. V. Oliver, [1930] A. C. 209. Refd. Marb4 
V, George Edwardes (Daly’s Theatre) (1927), 
90 L. J. K, B. 980. 

181a. .] — ^Plbf., an actress, was engaged 

by defts. to play in a play for the period of 
rehearsal & for the run ot the play, & there 
was a collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, but they 
paid her the whole of her salary down t-o tlie 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over Ac above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part- Held : 
as there was an express agreement to ad vtn'tiso 
pltf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, & pltf. 
was entitled, in addition to her salary alrea<ly 
paid, to the damages awarded by the jury 
for loss of reputation. — Maubi^: v . GKtnuiE 
Edwardes (Daly’s Theatre), Jjtd., [192X1 
1 K. B. 269; 96 L. J. K. B. 980 ; 138 iu T. 
51 ; 43 T. L. 11. 809, C. A. 

181b. .J— Applts., theatrical produetTs, 

agi’eed to engage resp., an American actor, 
to play one of th<5 throe loading coint*dy 
parts in a musical play about to be produced 
at the Ijondon Hippodrome for six w’iH‘ks 
certain at a salary of £56 per week. A: tlu‘ 
■ contained a provision proliibiting 


consent of tlie ajijdts. lt(‘sp. objected that 
the part assigned to him was nut one of <li< 
three loading comedy jiarts &, on the rofu‘-al 
of applts. to recast Jufji, doclined to aj>peai‘ 
in the play A: sued applt.s. for damagob for 
breach of contract. At tins trial of the 
action before a judg<* Ac jury tluj jury foumi 
for resp. for £1,000 damages for l<es ol 
I>ublicity Ac for three weeks’ salary Ac judg- 
ment was entered accoidingly. The t’t. ol 
Appeal aillriued the verdict Ac judgment 


except as to the salai'y : — Held : it was 
competent to the jury, having regard to the 
cliaracter of the contract, to give damages 
to resp. for loss of publicity. — Uerrekt 
Clayton & Jack Waijjecr, Ltd. v. Oliver, 
[1930J A. C. 209 ; 99 L. J. K, B. 166 ; 142 
L. T. 686; 46 T. L. B. 230; 74 Sol. Jo. 
187, H. L. 

182. Add, AnnoiaHonti : — Refd. Britannia Hygienic 
Laundry Co. v. Thomycroft (1920), 136 L. T. 
83; Dobell ((’. (1.) & Co., Ltd. v. Barber & 
Garratt (1930), 47 T. L. R. 66. 

189. Add. Aftnolaiion : — Refd. Dobell (G. C.) Ac 
f’o., Jitd. r. Barber Ac Garratt (1930), 46 
T. J.. K. 420. 

193. Add. Annotations : — Dlstd. Jfc Hall Ac Pirn 
( 1928). 139 L. T. 50. Refd. Patrick v. Uusso- 
British Grain Export Co., [1927]2 K. B. 536. 

194. Add, Annotatiomc-^RBlA, Hall v. Pirn (1927), 
137 L. T. 585. Mentd. Verelst’s Adminis- 
tratrix V. Motor Union Insee., [1925] 2 K. B. 
137. 

212. .4dd. Annotation Mentd. Stoney v. East- 
bourne U. D. C. Ac Devonshire (1925), 90 
,1. 1\ 133. 

214. .'Idd. Annotations : — Folld. Bennett u, Kroegor 
(1925), 41 T. L. 11. 609. Apld. Blavonski v. 
La l*elleterie de lloubaix Hoc. Anon. (1927), 
137 L. T. 045. Consd. Itc Hall Ac Pirn (1928), 
139 Ji. T. 50; Dobell (C. G.) Ar Co., Ltd. v. 
Barber Ac Garratt (1930), 47 T. L. Jt. 66. 
Refd. Britannia Hygienii* Laundry (k). v. 
Thomycroft (1926), 135 L. T. 83; Kasler Ac 
(Johen V. Hlavouski (1927), 96 L. J. K. B. 850 ; 
I*atrick r. Uusso-British Grain Export (Jo., 
[1927] 2 K. B. .535 ; Finlay v. N. V. Kwik Iloo 
Tong Handel Maatschappij, 11028] 2 

604. 

215. Add. Annotations : Folld. Bemiott v. Kreeger 
(192.5), 41 T. L. JL 609. Consd. Britannia 
Hygienic Laundry Co. v. ’Phornycroft (1926), 
135 Ti. T. 83. Refd. Ka.sler Ac Cohen v. 
Hlavouski (1927). 96 L. J. K. B. 850. 

215a.- -- — - — .] — Pltfs. bought a coat 

witli fur collar attached, for re-sale, from 
d«*ft. Ac sold it to a customer. Owing to 
the colouring matter with which the fur 
w'as dyed, the customei contracted a skin 


various parts to make ui) the plant. — 
Qenural Supply Co. ok Uavaua v . 
O'Neill Mokkin Machinkiiv Co., 
[19231 2 W. W. R. 92S.— CAN. 

•1. Loss of custom — Defective goods 
sold but replaced.] — Certain goods 
supplied under contract not complying 
with tho warranted description : — 
Held : it could not reasonably be 
supposed to have boon In the eon 
templation ot the parties, at tiie time 
they made tbe contract, that pltls. 
were to compensate defts. for such loss 
of business as defts. might incur by 
the withdrawal of their customers 
on account of a few of tho articles 
resold being defective, such artioles 
being replaced when complaint was 
made. — Hamilton Ueab & Machine 
CJo. V . Lewis Bbothkrs, [1924 J 3 
D. L. R. 367 ; 64 O. L. R. 585.*— CAN. 

PART III. SECT. 3, SUB-SECT. 8. 

194 1. Loss of profit .] — W. 

entered into a contract to supply a 
paper co. with pulpwood. He had 
previously made a contract with M., 
who agreed to deliver certain pulp- 
wood at a lower price & who was 
Informed of the flrat-mentloned con- 
tract, though not of all its terms. At 
the end of the season M. was short ot 


I the <1 aunt it y ho ugr»M*d to dell 
JieUt: W. was entiUed to rt cover 
damages from M. for uou-porformauce 
ot hlb contract, & the meurnre of t iioso 
damages was tho pndlt W. would 
have made under his contract with 
the paper co. -Monuok v. Willeth, 
11923J 2 D. L. II. 964 ; 11923] S. C. K. 
4.i3 ; 2 W. W. R. 486.--CAN 

PART III. SECT. 4, SUB-SECT. 1. 

p (p. 107) i. .] — ^In an action 

for dama-ges for bn^ach of contract by 
refubul t«> take delivery of goods : - 
Hi Id: a claim for expenses lucunid 
in going to deft.’s nwidenco to urge 
him to take delivery could not sf and. — 
ljiiAui.EY V. Bailkt & Jahkekhon, 

[1923] 2 D. L. R. 504 ; 52 O. L. H. 
439.— CAN. 

k (p. 108) 1. Medical 

attendance.] — In an action bir damages 
for personal injuries arihing from 

negligence -//eW the iUmifi which 
should go to make up pltf.'s di- mages 
were {inter alia) metLicul & hospital 
bills. — - C-OBGBOVi: V. cwadiah 
NA'noNAL Railways. (19231 i 1‘. L. R. 
818 ; 3 W. W. R. 1152.— CAN. 

k(p. 108) II. ^pn 

Ufi/e.}—B. 8c his wife brought an action 

627 


against deft, for damages for personal 
Injuries. Deft, was found guilty of 
iiuKligunee. but the action by H. was 
dismissed on account of contributory 
negiigonoe. The ct. awarded damages 
to tho wife against deft. It was 
sought to give In evidence the wife's 
medical & hospital hills : — Held : tho 
bills liad been contracted by the wife 
as her husband’s agent 8c were his 
liability alone. — Suoiile v. Woon- 
WABU, 11921] 1 W. W. R. 1040.- CAN. 

r (p. 108) 1. Injury to chaitrl-- 

C’osIh of repairs— d: deftreoiatuni.] - 
l/ftd : rcjcovcrahle. — Walter v. 

Sl-.J«EL, [1927] 2 D. L. R. 1005 ; [1927] 
IW. W. R. 967 21 -Sask. L. It. 452. - 

CAN. 

PART IIL SECT. 4, SUB-SECT. 2. 

209 V. .] — 3olr. 8c client costa 

Incurred by the <i river of a motor car 
in suocesmiully defending an action 
brought against him by a paasenger 
in another car witli which his oar hod 
celllflod cannot bo recovered by him 
in an actiou for negligence brought 
against the driver of the other car. 
Lovwov Guarantee 8c Accident ('(>., 
Lri>. V. Gibbon, [19281 3 D. L. R. oio . 
[1928] 2 W. W. B. 532 ; 23 Alta. J.. K. 
518.— CAN. 
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disease & brought an action against pltfs., 
claiming damages. Pltfs. informed deft, 
thereof & requested him to undertake the 
defence of the action. Deft, denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
pltfs. defended the action & a jury awarded 
the customer damages for her suffering, & 
pltfs. had to pay the costs of the action : — 
Held: plt/s. wore entitled to recover from 
deft, the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client. — Bennett (Sidney) 
Ltd. V. Kbeeqeb (1025), 41 T. L. II. 609. 

217. Add, Annotation : — Retd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. R. 457. 

220. Add. Annotation : — Retd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 

223. Add, Annotation : — Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83. 

224. Add. Annotation: — Generally tMenid, Stoney 
V. Eastbourne R. C., [1927] 1 Ch. 367. 

227a. Several sub-sales.] — Defts. sold skins 

to pltfs., who resold to a sub- vendee. That 
sub-vendee sold to a second sub-vendee, 
w1h> sold one of the skins, which had been 
made into the collar of a fur c< at, to a third 
sub-vendee. The third sub-vendee sold to 
a woman who wore the coat ic developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular puri>ose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
sub-vendee defended the action, & in so 
doing acted reasonably ; but in the result 
the ultimate purchaser recovered damages A; 
costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub- vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendee 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Pltfs. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions : — Held : iiltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract ; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line; pltfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 


(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred. — 
Kasleb & Cohen v. Slavousei, [1928] 1 
K. B. 78 ; 96 L. J. K. B. 850 ; 137 L. T. 641 ; 
evbsequent proceedings, siib nom. Slavonski 
V. La Pelleterib de Roubaix Societb 
Anonyme (1927), 137 L. T. 645. 

235a. Costs awarded in previous proceedings, 

but not recovered.] — ^Pltfs. sought to recover 
from defts., as special damage, the costs 
which they tliemselves had incurred in 
previous litigation in which they were defts. 
Pltfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
canded out & the lorry was retmned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. H e was 
a man of straw & unable to pay the costs 
incurred. I’resent pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence. & a common jury found in jiltfs.’ 
favour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 
& negligence, the costs of all previous 
litigation : — Held : such damage was not 
too remote. — Bbitannia Hygienic Laundry 
Co. V. Thobnycboft & Co. (1925), 94 L. J. 

K. B. 858 ; 41 T. L. R. 667 ; on appeal, 95 

L. J. K. B. 237; 135 L. T. 83; 42 T. L. B. 
198. 

237. Add. Annotations :— Consd. Harnett v. Bond. 
[1924] 2 K. B. 517. Refd. Hambrook v. 
Stokes (1924), 41 T. L. R. 125 ; Toumicr v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461 ; Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83; Singleton Abbey (Owners) v. 
Paludina (Owners), The Paliidina (1926), 95 
L. J. P. 135. 

260a. S. P. Habbison v. McSueehan, [1885] W. N. 
207. 

265. Add. Annotations : — Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v, McConnell, 
[1928] 2 K. B. 150. 

268. Add. Annotations : -Consd. Addie H. Ac fSons 
(Collieries) v. Dumbrcck, [1929] A. C. 358. 
Refd> Sutcliffe V. Clients Investment Co., 
11924] 2 K. B. 746 ; Compania Mexicana De 
Petroleo El Aguila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106. Mentd. 
Harnett V. Fisher (1926), 135 L. T. 724; De 
FrevUle v. Dill (1927), 43 T. L R. 702; 
Coleshill V. Manchester Corpn., [1928] 1 K. B. 
776. 

279. Add. Annotations : — ^Refd. Noble v. Harrison, 
[1926] 2 K. B. 332; Smith v. G. W. Ry. 
(1926), 135 L. T. 112 ; Pontardawe Ruial 
Council i\ Moore-G^V 5 m, [1929] 1 Ch. 656. 

280. Add. Annotation: — Refd. Canadian Pacific 
Ry. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

282. Add. Annotations: — As to (1) Dlstd. Martin 
V. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 

284. Add. Anrwtation : — ^Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 
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288. Add, Annotations: — Consd. The St. Nicolai 
(1925), 133 L. T. 640. Dlstd. G. W. Ry. r. 
S.S. Mostyn, [1928] A. C. 57. Refd. Brilish- 
American Tobacco Co. v. Jones (1925), 134 ' 
L. T. 405 ; Witham Outfall Board v. Boston I 


Oorpn. (1926), 186 L. T. 756. Reid. Dee 
Conservancy Board v. McConnell, [1928] 2 
K. B. 159 ; Tolley v. Fry J. S. & Sons (1920), 
16 T. L. R. 108. Mentd. Abrahams r. 
MacFishorii‘s, (1925J 2 K. B. 18. 


Part IV. — Aggravation and Mitigation. 


290. Add. Annotations : — Refd. Martin v. Stout, 
[19261 A. C. 369. Mentd. (luy-Pell v. Poster, 
[19301 2 Ch. 169 ; lluntoon (’o. r. Ivolv'no.s 
(Incorporated), [1930J 1 C1i. 528. 

298. Add. Annotation Refd. Cohen t». Sellar, 
[1926] 1 K. B. 636. 

301. Add. Annotations : — Consd. Riley u. Brown 
(1929), 98 L. J. K. B. 739. Refd. C^iheu »>. 
Sellar, [1926] 1 K. B. 536. 

302. Add. Annotation : — Consd. liiley r. Brown 
(1929), 98 L. J. K. B. 739. 

304. Add. Annotations : — Refd. Curtis Moffat, Ltd. 
V. Wheeler, [1929] 2 Ch. 224; Barnes r. 
(’adogan Developments, JJd., [1930] I Cli. 
479. 

330. Add. Annotation Uobbs v. Tinling. 

Uobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

341, Add. Annotations .’—Heid. Kllis’ Trustee r. 
Dixon- Johnson (1924), 131 [j. T. 6.V2 ; 

Martin v. Stout, [1925] A. (\ .359; Never- 
Stop Ry. (Wembley) v. British Empire Ex- 
hibition (1924) Incorporated, [1926] Ch. 877. 
Mentd. Berners v. Fleming, [19251 Ch. 2(51; 
Ciu>-I*ell V. F(»stcr, |I93()| 2 ('1j. 169. 

343. Add. Annotations : Refd. Finlay v. N. 

Kwik Boo Tong Handel Maatbchoppij, [1928 1 
2 K. B. 604. Mentd. Northw(K)(l v. 1.. C. C. 


(1927), 137 L. T. 49 ; Roberts a. Anglo-Saxon 
Insee. Assoen. (1927), 90 L. J. K. B. 590. 

347. Add. Annotation: — Mentd. Black v. Ad- 
miralty (kunrs., [1924] 1 K. B. 081. 

347a. .] — Pltf.’s duty to minhnise damage is 

limited to doing what is reasonable in all the 
facts of the case, the onus of showing a breach 
of that duty being on deft. — Finlay (James) 
& Co. V. N. V. Kwik Iloo Tono Handel 
Maatschappij, [1028] 2 K. B. 604 ; 97 
L. J. K. B. 817 ; 139 L. T. 682 ; 44 T. L. R. 
613 ; 72 Sol. Jo. 468 ; 17 Asp. M. Ji. V. 566; 
a#/., [1929] 1 K. B. 400, 0. A. 

350a. Contract of employment for ftxed period • 
Voluntary liquidation of employer before end 
of period. I AV (Ikvmopuonk Rkcouds, 1jT 1>. 
(1939), 69 E. .!(». 201 ; 169 E. T. Jo. 193; 
j 1930) W. N. 42. 

351. Add. Annotation: — Refd. Finlay v. N. V. 
Kwik Uoo 3\)ng Handel Maatschappii. 
[1928] 2 K. B. opt. 

362. Add. Annolntion : —Retd. Martin v. Stout, 
[1925] A. C. ,359. 

356. Add. Annotation: — Refd. Ellis’ Trustee v. 
Dixon- Johnson (1924), 131 L, T. 662. 

376. Add. Annotation : -As to (1) Apprvd. Ilobb.s 
V. 3’'inling, lh)hl)h v. Notiirigham Journal, 
11929! 2 K. B. E 

377. Add. Annotation : Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 


PART IV, SECT. 1 SUB-SECT. 2. 
d i. - Ahnsivt con.' 

ductl.—An iijipenl Irtiru ii judpnntMit 
whereby In an tioii for tre^iiass. 
was awarded viiuhctho dainnpres in 
addition to bpeciai dainn^ccs . — //r/a • Iti 
view of (lefl.’s persi-tciKcIu tn\spassln« 
in rlellaneo of pllf.’s requests to desist, 
his violent & abusj\e eiindnot tow’unls 
pItt., & the partieulurly injurious 
malieloufl nianner in which certain of 
tlie trchpnsHos wore comTultted, the 
allowance of \iDdieli\e dumatjes was 
justified & the amount tlieivof should 
not bo reduced. — S i*knceh v. Giiant, 
1 1928 1 1 D. L. It. 820 ; 1 1928 J 1 W. VV. It. 
190 ; 22 Sask. L. IL 365.— CAN. 

d ii. — — Violent behaviour.] — 

A city oorpn., eouHtructing a sewer, 
expropriated an easement over pitf.’s 
land for tliat purpose. Deft, con- 
tracted witli the corpn. to construct 
that part of the sewer which ran 
through pltf.’s land. In performing 
his contract, deft, did not confine 
himself to that part of the land which 
was subject to the casement, but unlaw- 
fully cut down trees & deposited sand 
Sc silt upon the land outside the part 
subject to the easement, Sc thereby 
depreciated the value of the land : — 
Held : the amount of damages in such 
an action as this may bo indefinitely 
enhanced by evidence of violent & 
arrogant conduct on the part of deft. — 
Paffard V. Cavotti, [1929] 1 D. L. R/ 
111 ; 63 O. L. R. 171.— €AN. 

PART IV. SECT. 2, SUB-SECT. 1.— B. 

341 X. .1 — Canadian Flkxibi.e 

Skate Co., Ltd. v. Monarch Brass 


Mavi J'\( ITTUNU Co., Ltd., |192;»| 2 | 
J). L. R 387 ; 56 O. L. I{. 362. CAN. | 

341 xi. .] — McKknny V. IMUJM- 

MOVi» Sc DvouKrSKY (1926), 29 W. A. j 
h. li. 0. AUS. I 

352 i. Sale of goods liefvsal to I 
areept.] —[.I nXvhH a pun hosor has by | 
t lie conlrac t of sale a rlglit to ropud lute, 
lie caiiuoL repniiuile the Hide. Jf ho | 
does hi), the voudoi may sue the pur- i 
chuhi I for the price, or n’-«cU the 
article ; ic If by such sale he Incurs 
a loss, then the puichosor must make 
it good. But the vendor rnust take 
Into consideration such pavnicnts as 
the purchaser may have made on 
account. — F oster v. IIei.staman & 
Co., (19231 1 1>. L. 9. 166.— CAN. 

352 ii. ~.l — Bradley v 

Bailey &c jArtPhiiHoN, [19231 2 D. L. R. 
d04 ; .52 O. L. It. 439 - -CAN. 

364 i. — ' Anticipatory hrearh.h 
Where theie had been u lireach of 
contract by defts. -Held : pitfs. 
were entitled to nominal damages only, 
a.s when pitfs. found that defts. would { 
not carrj out the contract, t hey should 
have gone into the market done the | 
be*!!, they could with a siimJar con- 
tract.— C vwbkll r. Maiili K (1919). , 
43 O. L. U. 395 ; 14 O. W. N. 348 ; i 
affd. 15 O. W. N. 339.— CAN. 

sm. Trouble tt’ risk alt t tiding 

performance of contract.] —In allowing ' 
damages for wrongful repudiation of a ) 
contract to accept delivery of pob s not 
yet cut : — HeW : there shouJd be t aken | 
into consideration the risks ol dls- , 
appointment Sc difficulty In cutting 
& delivery that might arite from up- | 
expected sources; & an allowance In i 

fi9Q 


red net ion of damages should bo made 
for Iho release fiom the rare, trouble A' 
ilsk attending a full execution of the 
eoiitiarr.~CoN.NOUH t?. Mc’UUEaoK, 
11921) 2 D. 1. B. 80; 2 W. W. U. 
291 ; 20 Alin. i.. H. 289.- CAN. 

PART IV. SECT. 2, SUB-SECT. 2. 

364 Iv. -- To asanuU .] — On 

npiteal from a Judgment for pltf. In an 
lu-tion for assault tlio damages were 
redneed to $10, the assault having 
been merely a techuksal one, which 
apiiarcmtly had been courted bv pltf. 
with a view’ to an action for damages. — 
HonoKiNHON V. Mauti.v, [1928] 3 

W. W. U. 763. -CAN. 

ml. - — ('ontinuing contract unth 
doctor.] - W'heie a person has a contract 
with a doctor wheivundiT he is cntltleil 
to the doctor's services wlun tliey arc 
rcquiiud an a result of disease, accident 
or other causes, be coimot. in an action 
for damages for pcrsmiaJ mJtJries, 
ivcever us damages tin* amount whjcli 
such services would have «*ost buil ho 
not onlcn*d Info such eontmet.— 
Taylor v. TritsKH, 

574 : [19251 2 W. • B. 490, CAN, 

PART IV. SECT. 3. 

q i. (JoTnursion Onvaof proof,] 

— where it was found that there was 
no authority in deft, bank to sell 
shares pledged as collateral security 
without judicial process; — Held: as 
to damages, the burden was on the 
bunk to show it got full value for 
the shares. — Georobson v. Dominion 
Bank, [19241 3 D. L. R. 607* 2 W. 
W. R. 931. -^AN. 
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Part V. — Measure 

888 . Add, Annotation : — Mentd. JU Tjanyon, 
Lanyon v. Lanyon, [1927] 2 Ch. 264. 

398. For the cross-reference followinfi; this case, 

*‘A6 to interest under Civil Procedure Act, 

1833 (c. 42), s. 28, & damages in lieu of such 
interest.] — See Money & Money Lending,” 
read ” As to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, damages in lieu 
of such interest, eee Money & Money- 
Lending.” 

408a. Option to purchase — Profit on resale lost by 
improper withdrawal.] — Pltf., having an 
option from deft, to purchase a freehold 
house for £4,000, agreed to sell the property 
to S. for £4,600, & then wrote accepting 
deft.’s offer to sell the house. In the mean- 
time deft, had sold the property to B. for 
£4,000 : — Beld : as specific pe^ormance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft, as damages £500, the difference between 
the price at which the property was offered to 
pltf. A that at which pltf. contracted to sell 
-t. — Qopfin V. Houldeb (1920), *90 L. J. Ch. 

488 ; 124 L. T. 146. 

412a. Continuation of contract depending on third 
party.] — Defts. agreed in writin ? to purchase 
from pltfs. all the stores that they required 
in the United Kingdom for their vessels, 
pltfs.’ profits on the net price invoiced by the 


of Damages. 

manufacturers to pltfs. to be discussed eve^ 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. This other 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
made. After observing the agreement with 
pltfs. for five months defts. repudiated it : — 
Held : as the continuation of the agreement 
between pltfs. &; defts. for more than six 
months depended on the volition of a third 
paity, A as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month. — Pbanco-British Ship 
Store Co., Ltd. v, Compagnie des Chab- 
gbubs Franc aise (1926), 42 T. L. R. 736. 
413. Add. Annotations : — Refd. Watt v. Longsdon 
(1929), 98 1.. J. K. B. 711 ; Tolley v. Fry 
(.1. S.) A Sons, Ltd., 11930] 1 K. B. 467. 
Mentd. Hardie & I^ane v. Chiltem, [1928] 1 
K. B. 663. 

418. Add. Annotations: — As to (1) Apld. Smiths. 
SchiUing, [1928] 1 K. B. 429. As to (2) Refd. 
Martin v. Benson, [1927] 1 K. B. 771. 

420. Add. Annotation : — ^Mentd. Sorrell v. Smith, 
[1925] A. C, 700. 


Part VI. — Liquidated Damages or Penalty. 

424. Add. Annotation: — GmeraWy, Refd. Admiralty Hop Growers v. Dering, [1928] 2 K. B. 174. 

Comrs. V. 8.B. Chekiang, [1920] A. 0. 637. Generali?/, Mentd. Palmolive Co. (of England) 

426. Add. Annotations: — As to (2) Apld. English v. Freedman (1927), 44 T. L. R. 86. 


PART V. SECT. 1, SUB-SECT. 1. 

380 xi. .] — In an action for 

daiuagreH for breach of contract, the 
measure of damage is the ostiraatod 
loss directly 6c naturally resulting 
from the breach thereof. — H atfikt.u 
& Co. V. OBONKUini, (1022), 50 N. B. R. 
456.— CAN. 

380 xii. .] — In an action for 

damages for non-aoooptanco of goods, 
the measure of damages Is the esti- 
mated loss directly 6c naturally re- 
sulting in the ordinary course of events 
from the buyer’s breach of contract. — 
Hbooru Foundry Sc Machine Co. v. 
Gabson, [1023] 2 D. L. R. 142; 50 
N. B. R. 110.— CAN. 

880 xiii. Goods manufoudured or 

parUv manufacturcd.l — In respect of 
goods manuiacturod or partly raanu- 
faoturod & ready or partly ready for 
delivery, before defts. repudiated their 
contract: — Held: pltfs. wore entitled 
to recover, as damages for breach of 
oontraot, a sum equal to the oontraot 
price of the dnished or partly fluished 
goods, loss their value at tlie time of 
or within a reasonable time of the 
broach. — HAmx.TON Gear Sc Machini- 
Co. V. Lewis Brothers, [1924] 3 
D. L. R. 367 : 54 O. L. R. 585.— CAN. 


380 xlv. ,] — In an action for 

negligence causing damage to goods 
the measui'e of damages is the deprecia- 
tion in the value of the goods as the 
result of the oocideut. — C opley t>. 
FlNKEI^TBTN, 119281 3 D. L. R. 671; 
[1928] 3 W. W. R. 89.— CAN. 


sn. Consignnimt of wheat for sale — 
Failure to sell .] — Whore grain is con 
signed for sale & the oonwgnec is in- 
stmotod to sell It 08 soon as it Ib un 
loaded, if the price bo then u ceitain 
Ilgure or better, but he neglects to 
carry out such InAtructions, the con- 
signor is entitled in domages to the 
dltteronce between the piito nt the 
time of unloading & the lowei price on 
the day when he loams that the giaiu 
has not been sold, oven though be does 
not Immediately notjfy the consignee 
that his Instnicfions hove not bot‘u 
oairied out. — P aradis v. Federal 
Qrun Co., Ltd., [1925] 2 W. W. R 
164.— CAN. 


•w. JgreemerU to exchange rf* sell 
timber bertha — Loss of profits — 8vb- 
stantxal damaaea .] — Knox & Lewis 
V. Hall, 119271 2 D. L.R. 11 28; 11927] 
3 W. W. R. 27 ; 38 B. O. R. 348 ; revsd. 
svh nom. Hall v. Knox, [1928] 1 
D.L.R. 193; [1928] S.C.R. 87.— CAN. 


sb. Agreement to pay for mineral 
claim df keep up assessment work — 
Claim (Mowed to lapse.] — Held: the 
mcosuro of damages was the value, if 
anv, of the property lost. — MpGbe v. 
Clarke, [19271 1 W. W. R. 593 ; 88 
B. C. R. 166.-^AN. 


sd. Wrongful emciion of lessee .] — In 
regard to damagos rcoovorable by a 
wrongfully evicted lessee, the case Is 
governed by the general nile applicable 
to all breaohos of contract, namely, 
that the party wronged is, so far os 
money can do it, to be placed in the 
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same situation, with respect to 
damagos, as if the contract hod been 
performed. Compensation to the 
lessee will not bo oonflned to the value 
of the unexpired term, but will Include 
all loss naturally resulting from the 
eviction. — llAAOK e. Martin, [1927] 3 
D L. R. 19 ; [1927] 8. C. R. 413.— 
CAN. 


bI. Lease of racehorse to trainer for 
specified period — Owner taking horse 
away before erptraiion of period — Loss 
of proapocUve unnntngs recoverable .] — 
Howe t>. Teeft (1927), 27 S. R. 
N. S. W. 301 ; 44 N. S. W. W. N. 102. 
— AUS. 


sg. Measure selected by plaintiff .] — 
Burrard & Co., Ltd. v. Wahlkn 
(1928), 28 S. R. N. S. W. 607 ; 45 
N. S. W. W. N. 201.— AUS. 


PART V. SECT. 1. SUB-SECT. 2. 

414 ii. Revsd. on other grounds, 
Q. R. 15 K. B. 11 : [1907] A. 0. 454. 

414 viil. .] — ^Pafpard V. CAVOm, 

[19291 1 D. L R. Ill ; 63 O. L. R. 171. 
—CAN. 

PART VI. SECT. 1, SUB-SECT. 2. 

424 vii. ] — rate of damages 

provided for in a contract between a 
co-operative oo. & a grower of fmlts Sc 
vogetAbles, under whloh the latter 
agreed to deliver all hia products to 
the CO. to he marketed by it, for the 
broach thereof : — Held : to be liqui- 
dated damages Sc not a penalty.— 
Ajbsooiated Growers of BBrnsH 
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426a. — — .] — Deft, was a member of pltf. society, 
which was formed to organise the marketing 
of home-grownhops by their sale through pltfs., 
& by a written aCTeement deft, undertook 
to dehver to pltfs. aU hops grown or produced 
by him in 1920 on certain laud. The agree- 
ment also provided that if deft, failed to 
deliver to pltfs. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pltfs. as & for liquidated damages £100 per 
acre or proportionately on a less acreage : — 
Held : as a breach of the agreement might 
occasion serious damage which it might be 
difiScult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pro- 


estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages. -Enoush Hop Growers v. Der- 
ing. [1928] 2 K. B. 174 ; 97 L. J. K. B. 509 ; 
139 L. T. 70 ; 44 T. L. R. 443, 0. A. 

456. Add. Annotation: — Reid. English Hop 

Growers r. Dering, [1928] 2 K. B. 174. 

461. Add. Annotation : — Reid. English Hop 

Growers v. Dering, [1928] 2 K. B. 174. 

506. Citation : — Fur “ on appeal ” read “ euHtae- 
qnent procfcdinga.'' 

Annolathui : -Dolelo " (hnvrally, Uentd. Ur Hall (1864), 
11 L. T. 


Part VII. — Pleading, Proof and Assessment. 


548. Add. Annotation : — Mentd. Lynn v. Baniber, 
[1930] 2 K. B. 72. 

557, A dd. Annotation : — Folld. Hinton v. Hinton 
& Spillett (1930), 40 T. h. R. 685. 

557a. .]— In a divorce cas<‘, 

where co-resp. has not ajipearcd, & where tlu* 
jur^ award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend ha.s 
been served on the co-resp. — Hinton v. 
Hinton & Spitxeti’ (1930), 40 T. L. R. .585, 
C. A. 

561, Add. Annotation : — Mentd. Agricultural 
Wholesale Soc. v. Biddul})Ii A District 
Agricultural 8oc., [1025] Ch. 709. 


574a. Contingent damages.] — When iv 

verdict is found for deft, upon an issue which 
bars tile action, tlie jury cannot assess con- 
tingent damages for pltf., without the assent 
«)f deft. ' Newton v. Hakland (1840), 1 
Man. ^ a. 044 ; 1 Scott. N. li. 471 ; 2 Jur. 
350; J33 E. H. 490. 

Annotntionut : Mentd. Ilarvoj r. llildRfM (181.^), 3 J)c>w. 8c L. 
T)) ; WrlKht r. I1 uiiuurIu>h (IKKi). 3 (3. H. 6Sr» ; DuvIh r. 
lUiiulI 10 (J. M. 831 : Deluuoy v. Fox (1K06), 

1 (^ n. N. H. 16H; Cart or t\ HiiKhcH (IH/iS), 15 XI. 8c N. 
711: PoUcu r. Mrowof 1 L. T. U; Aocldontul 

iloatli lnHco. V. Ma»’kcn*i»' (IHul), r> Ij. T. 20 ; lUndoH v. 
ntfcfcy (IbOl), 10 C. li. N. S. 7121 ; Tolford r. Lawn (1874), 
31 li. T. 00 ; noddall v Maitlaml (1881), 17 Ch. 1>. 174 ; 
FidltflBO V. Ilawkor (1881), f>(» L. J. Oil. 677 ; EOwick i>. 
HaakoH (1881), 18 Ch. J>. JOO; a. Foloy (1801), 

60 li. .1. Q. 11. 4 61 ; lU ininlnijN r. Htokc Po(?««h (lolf Club, 

(1920J I K H. 720. 


Columbia. Ltd. v. Hritirw (Vilumbia 
Fiu'it Land, Ltd., [192.>1 1 i). L. 1{. 
871; (19261 1 W. W. U 60.5; 34 
Tl. C. 1C .6321.— CAN. 

424 viil. A oontraol between 

pltfK. &: deft, provided that nhould deft, 
fall to deliver tfi pltfs. all the wheat 
covered bj the eontrael , ho would i)ay 
to pltfH. aa liquidated dauiiiBi'a 2v» couth 
l)or bushel for all wheat whicli lie 
Hhould have failed to dehier: — Ifdd: 
the 2,5 cents por bushel waa not a 
])onalty but liquidal(<d damaffCh. — 
.SAHKATf’HKWAN ( 'O-Ol'iniATI VH AV'JIKAT 

l^itODUciias. Ltd. v, Zntoivsici (Sask,), 
11026] 3 I). L. 11. 810; [1926] 2 

VV. W. K. GO 1.— CAN. 

424 ix. .]- Boucaut B\y Co., 

Ltd. V. The Commonwealth, 11927 J 
Argus L. 11. 415.— AUS. 


PART VI. SECT. 1, SUB-SECT. 3. 

442 i. Onus of disproof. ^ 

— If the sum mentioned in u bond is 
expressed to be a penalty, the onus of 
showing that it was intended as liciui- 
dated damagos is on the person assert- 
ing it. — It. (A -G. OF Canada) v. 
London Guarantee & Accident Co., 
Ltd., [1920] 2 W. W. It. 83.— CAN. 

448 91.— .]- Where a sum 


is stipulated to be. paid as liquidated 
damages, 8c is payable, not on the 
happening of a single event, but of 
one or more of a number of events, 
some of which might rt'^ult in incon- 
siderable damage, the ct. may decline 
to construe the words ** liquidated 
damages *' according to their ordinary 
meaning & may treat such a sum us a 
p<>nalty. — Shatijjjv v. Feinstein, 
[19231 3 D.L. K. 1036; 16 Sask. L. E. 
454 ; [1923] 1 W. W. B. 1474.— CAN. 


468 iv. .] — Held: having 

regard to the language in a clause of a 
contract of service, fixing a sum as 


liquidated damages for violation by 
deft, of any or all of the provisions of 
the oontraot, the sum fixed was not 


in the nature of a penalty.- -D omi- 
nion Am (’o., Ltd r. Muiti'in (192.n, 
54 (I. L. E. 332. CAN. 

PART VI. SECT. 1, SUB-SECT. 5. 

471 il. -- .] — The hum 

mentioned in u bond given umhu 
Canada Grain Act by one Jicens<><l to 
operate a eomitry elevator: -II rid : 
1o lie a penal* y tv only reeoveiahlo to 
the cxt^’ul of the (leLual ions shown, 
there being no evidenee to show it 
\\a« Intended ns iiiiuidated damag<jH, 
iV heeauHe tho conditioiM of th<* boiul 
consisted in the perfonnimce of many 
acts, some of which might be of givat 
At others of trilling impoilance. ~Jl. 
(A.-G. OK Canada) r. London Gca- 
UANTKK & AC'CIDK.N’I CO., J.TD., 11920] 
2 W. W. K. 83 CAN. 

PART VI. SECT. 1, SUB-SECT. 6. 

p i. AffreemerU for share of profits 

U7uler ojitioH — jradure to tal-e up upliun 
—LitjvidaUd damoff&v.]- Kennedy v. 
llAlOtlH (1912), 23 O. W. li. 170 ; 
4 G. W. N. 183 ; 7 I>. L. It. 291.— 
CAN. 

PART VI. SECT. 1, SUB-SECT. 7. 

629 iii. .)— Pltf. gave deft. 

the exclusive agency for six monthh 
for the sale of ccitain land. Deft, 
euveuantod that If lie failed to olfeot a 
sale of 1,000 NU*reb in the first six 
months he would pay as liquidated 
damages an amount e<iual to $2 per 
aere for each acre of the 1,000 acres 
unsold. Deft, failed to eff, et a Hah* • 
- -Held : not a penalty, but Injuidatod 
damages arising on proof of failure to 
make the sales, without having show 
actual loss. — N ort’HKBN Tiumm Co. 
V. Rasmubhen, 11924] 2 W, U. It. 
1015.— CAN. 

PART VII. SECT. 1. 

549 XV. .] — To recover 

special damages, a pltf. must expressly 
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claim them in hJs TiloadingH & prove 
them Htnetlv at I he trial.—CAituou, 


r. Baku, 11921] 
W. W. B. 1219; 


2 l>. L. R. 462 : 1 
18 Sask. L. It. 292. 


- -CAN. 


649 xvi. *S'. Burr i>. Ohiiawa 
C OHl*N., WlLICINMON r. OHUAWA (!0UI'N., 
(1026) 4 1). L. R. 1138; 69 G. L. R. 
520. CAN. 


549 xvii. - - .1- In an aetlon 

for lireach of eov»Miant lij' ilelaylug 
llio foiiipletlmi of a inllway eroshlng, 
whicdi Hllordod tho best road to i)ltf.’rt 
haw mill . Ilfhi : evidence of spuclal 
dnrimgo \^as not udmlshlhle, none being 
allege*! In tlie deehiratlon, 8c pltf. not 
liaving notified defls. at tin* time of the 
fact of his HiilTering Gie loss of profit, 
wlileh eonstitiiUMl the alh^gcd damugeH. 
— Khavkk w. Giikat Wichtehn Rv, Co. 
(1867), 6 C. P. 32J. -CAN. 


PART VII. SECT. 2. 

569 i. Necessity for proof of speciai 
dfimagr .] — Gu a claim for damages for 
personal injuries, pltf. cannot olalrn 
for spiMjial daniagi's for nursing where 
ho falls to show that ho hiiH either 
paid or is under aii.v legal obligation 
to pay for tho uuixing dune ; lii<» fael 
tJiiit he inteiulH to pnv a huiri to hlh 
lauHc JH not Hullleient.- Cakuoi.i. «. 
B\IK, 119211 2 I). L. It. I '2 • I 
W. W. it. J249. 18 Sa-k. L. B. 292. 
- CAN. 

(J i, _ .)-<■'! \i - 1 'v e Cv^ '■ 

DiAV TiAini.i: 8c l.n> (1925), 

35 B. C. it. 4(J1 CAN. 

PART VII. SECT. 3. SUB-SECT. 2. 

675 ii. — f>K sanw principles cm 
jury.]— Ill assessing damans against 
a member of the Winmpog Grain 
?lxchaxige for wrongfully closing out 
the liceoimt f>f a customor, a Judge H 
not liouud to take tho highest peak «s 
1h(‘ measure thereof, but may bn-io hi- 
uri.-<oMsment upon the princlpnl adopt eil 
)ty Juries. — N elson v. Bum* A. 



Cues 576—648. 
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576. After this case add ** In matrimonial 

causes.] — See Husband & Wife, No. 4677a.*’ 

591. Add, Annotation : —Menid, Gt)ttliffe v. Edel- 
ston, [IG.SO] 2 K. H. 278. 

592a. .] — Where a jury has improperly 

awarded an annuity by way of damages 
instead of a lump sum the judge should 
redirect the jury ; he has no power to enter 
judgment for the capitalised amount of the 
annuity. — Fournier v. Canadian National 
Ry. Co., [1927] A. C. 167 ; 96 L. J. P. C. 
177 ; 135 L. T. 609 ; 42 T. L. R. 629, P. C. | 

594. Add. Annotation : — Refd. Martin v. Stout, 
[1925] A. C. 359. 

598. Annotation :~¥ov “Refd. S.S. Celia v. S.S. 
Volturno, [1921] 2 A. C. 544,” read “ Expld. 
S.S. Celia v. S.S. Volturno, [1921] 2 A. C. 
544.” 

601. Add, Annotation : — N.F. Peyrae v. Wilkinson, 
[1924] 2 K. B. 166. 

602. Add, Annotation : — Refd. Ellis’ Trustee i*. 
Dixon- Johnson, [1924] 2 Ch. 451. 

604. Add, Annotaiiona : — Refd. Ellis’ Trustee v, 
Dixon- Johnson, [1924] 2 Ch. 451. Menid. 
Richardson v. Richardson, [1927] P. 228. 

611. Add, Annotation : — Folld. Peyrae v, Wilkin- 
son, [1924] 2 K. B. 166. 

612. For the existing paragraph in original volume 
sifbstitute the following paragraph ; — 

.] — In an action in this country 

for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became due & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment. — Peyrae v. 
Wilkinson, [1924] 2 K. B. 160 ; 93 L. J. K. B. 
121 ; 130 L. T. 611. 

612a. .]— Between 1903 & 1909 pltfs., 

Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 


become payable : — Held : judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became due. — 
Buerger v. New York Life Assurance 
Co. (1927), 96 L. J. K. B. 930; 137 L. T. 
431; 43T. L. R. 601,C. A. 

Annotation : — ^Refd. Perry v. Equitable Life Assoc. Society of 
U. S. A. (1929), 15 T. L. It. 4U8. 

618. Citations: — ^Add “15 Asp. M. L. 0. 670.” 
Delete “ revsg. S. C. sub nom. Dreyfus & 
Co. V, Atlantic Shipping & Trading Co. 
(1921), 37 T. L. R. 

Annotaiiona : — Delete “ Mentd. Czamikow 
V, Roth, Schmidt (1922), 92 L. J. K. B. 81 ; 
Ford V. Compagnie Furness (France), [1922] 
2 K. B. 797 ; Pinnock v, Lewis & Peat, 
[1923] 1 K. B. 090.” 

614. Add. Annotation : — Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 L. T. 657. 

615. After this cdse add “ See, also. Insurance, 
Vol. XXIX., p. 3S9, No. 3104.” 

618. Add. Citations : — 93 L. J. Ch. 263 ; 130 

L. T. 109. 

Add. Annotations : — As to {\) Consd. Anderson 
1 ). Ecpiitable TJfe Assce. Soc. of United States 
(1926), 134 L. T. 557 ; Buerger v. New York 
Life Assce. (1927), 96 L. J. K. B. 930. Gene- 
rally, Refd. JOllis' lYustee v. Dixon- Johnson, 
[1021] 2 Oil. 451. 

625. Add. Annotations : — to (2) Refd. ’Jolh'y 
V. Fry J. S. As Sous (1929), 46 T. L. R. 108. 
Generally, Refd. Watt v. lA)ng8dou (1929), 
98 L. J. K. B. 71 1 . Generally, Mentd. Hardie 
& Lane Cliilteru, [1928] I K. H. 663. 

626. Add. Annotations : — Refd. The Koursk, [1024] 
P. 140; Pirio Richardson, [1927] 1 K. B. 
448. Mentd. Cumberland v. Lanarkshire 
Tram. Co. (1927), 20 B. W. C. C. 780. 

638. Add. Annotation : — Consd. The Koursk, [1924] 
P. 140. 

648. Add. Annotations : — Consd. Wing Lee v. Lew, 
[1925] A. 819. Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1920 1 2 
K. B. 1. 


Bottisrkll (191.5), 30 W. L. H. 822 ; 
8 W. W. 11. 144 : 25 Man. L. IL 244.— 
CAN. 

679 vl. .]— When the writ in 

an action, under Wrongs Act, 1915, 
Port HI., has been endorsed for trial 
with a jury, sect. 18 of that Act makes 
the Jury the tribunal to assess the 
dama^. If interlooutory Jndgnicnt 
he entered in default of appearance, 
Ord. XIII., r. 5, does not, in the absence 
of consent of the parties, onablo the 
prothonotary to ascertain the damages. 
The deft, is entitled to notice of the 
aasessment of damages by the jury. — 
Walsh v. McMiohael, [1928] V. L. It. 
345 : [1928] Argus L. R. 1U5.~AUS. 

PART VII. SECT. 3, SUB-SECT. 3.-B. 

698 i. Amount due in foreign currency 
— Date of judgment sued on.] — W’hore 
deft, in a suit in Bombay contended 
that the rate of exchange should be 
that on tho day on which the cl. 
pronounced judgment: — Held : tho rate 
to be taken was that prevailing on the 
day judgment was given in tho High 
Ct. in England, urbich gave pltf. the 
cause of action for the suit in Bombay. 
---Mai)hav.ti Visram V. Rajvimklal 
Vadilal (1921), I. L. R. 47 Bom. 
487.— “IND. 

»i. .] — Held : the rate for 


conversion of dividends payable In 
foreign cun-oncy was tho rate ruling 
on tlio date when each dividend Iwcaino 
»Jne, — The Custouivn v. Bluchek, 
[19271 3 D. L. H. 40; [1927] S. C. 11. 
420.- CAN. 

603 iii. — - .] -In cosos of 

breach of contract, the date on which 
tho rate of cxcimngc is to be taken for 
tho purpose of oouvortmg ono set <jf 
cnrroncy into another Is tho date on 
\\ hich under the agreement the money 
was to be paid Sc on which a breach 
oocurred by its not being paid. — 
Srakool & Co. V, Finlay Flhmino 
& Co. (1923), 1. L. It. 1 llau. 339.— 
IND. 

PART VII. SECT. 3, SUB-SECT. 4. 

827 ii. .]— Gay Co., Ltd. v. 

Trick, [1927] 1 D. L. R. 1091 ; 60 
O. L. R. 8.— CAN. 

PART VII. SECT. 3. SUB-SECT. 5. 

g 1. liigfit of — Defendant not en- 
titled to examine plaintiff uiih view to 
assessment of daTnages.] — Fono Youno 
f. Shino Wah, 11928] 3 D. L. R. 481 ; 
C2 O. L. R. 370.— CAN. 

St. IVhen assessment must he by 
master.] — Hknniqar r. Hrnnioar 
(N. B.), [19201 1 D. L. R. 891.— CAN. I 
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PART VII. SECT. 4. SUB-SECT. 1. 

sv. Trial wilhovt jury — Pourr of 
appellate court to assess.] — An appellate 
ct., whero an action has been tried 
without a jury, has power, without the 
consent of counsel, to assess damages 
itself without ordering a new trial. — 
(iENDERs V. South Australian Uys. 
COMU., [1928] S. A. S. K. 272.- AUS. 

PART VII. SECT. 4. SUB-SECT. 3.— A. 

681 X. .] — CoGHLiN V. La 

Fonderie de Jouette (1903), 34 
S. C. R. 153.— CAN. 

661 xi. .1 — Where damages 

are claimed for the depreciation in 
value of an article, the basis of assess- 
ment is tho ditXorence between the value 
of tho article immediately before it 
was damaged Sc its value immediately 
afterwards. W here da m ages have been 
assessed on a wrong principle a new 
trial will bo ordered. — ryden «. Orr 
(1928), 28 S. R. N. S. W. 216; 45 
N. S. W. W. N. 44.-r-AUS. 

661 xii. — > — .] — Brenner r. 

CWKK. [1929] 3D. L. R. 457 ; 2 

W. W. R. 158; 23 S. L. R. 573.— 
CAN. 

661 xiii. .]— M IDDLETON 

r. McMillan (B. C.), [1929J 1 D. L. R. 
977.— CAN. 
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673. Add, Annoiation . — Refd. Canadian Pacific 
By V. Kelvin Shipping Co (1927), 138 L T 
369. 

715, i^dd innoiatum Mentd. I 
Coipn , [1930] 2 K 11 .01 

721a. .] —The Ct of Appeal may set aside the 

assessment of damages by a jtuy where the 
amount assessed is so small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct to the conclusion that the jury must ha\ e 
taken into consideration matter which they 
ought not to have considered, or that they 
have omitted to pay legaid to matter which 
they ought to ha\e considcied — Smiih v 
ScHTUaNO, [1928] 1 K B 429; 97 L .T 
K B 276 ; 138 L. T 475 , 41 T L B 109, 
C A. 

737. A.dd innoioiion*< — Apid. Uohbs i Tmlintj 
Jfobbs V Nottmgliani louinal [1929] 2 


K B 1 Refd. Tollnv I Fiv T S & Sons 
(1929), 10 T. Ti K. lOs Mentd. Williams y 
Butou, ,l927J2Ch 9. 

751. Add AnnoUdion : — Refd. Smith r. Schilling, 
[1928] 1 K. B. 420. 

751a. .] -Smith v Schilunq, No 721a, 

ante 

753. {dd AnnoUiftons - Mentd. Hearn v. Southern 
Bv (1925). 41 T L R 305; .Tones v Cheat 
Wis(tiiiJ{\ (\) (19{0;. ITT L B ,19 

764. Add Inpiotation —Refd. Hobbs Tinling, 
Hobbs < NottiJiglwim louiiial. 11929] 2 
K B 1 

784. Add. AnnoUdion — Refd. Smith v Schilling, 
[1928] 1 K B 429 

784a. .] -Smiths SiiiriUNo, No 721a, ante. 

830. Ifter this case add S(c, also, .Tuiiius, Vol. 
XXX , pp 215, 210 ” 

1 832a. .] SMirii v S( hillinq, No 72 la, ante. 


PART VH SECT 4, SUB-SECT. 3 — 
B. (a). 

680 V a ] — ITeld althoiiijh 

tl»o (lamiOTH \i(re txrossivt tlu. ct 
would not intc.rioic upon that acpount 
— McMo\\olk 1 OuroN (1SS8) . 

Man L R 198 -CAN. 

680 XI. — ] — Now trial granted on 
payruont ot costs on the ground of 
cxceshivo dama»r(s — siotK i 
Westcrn Hi Co (IS .8) 7 C 1’ 'iih — 
CAN 

689 1 M iscondiif t of jury] 

Whoio an nsscsbincnt of damages is 
not thnugot to ho unconscionahlo hut 
only exetsMive it ought to Iv set aside 
if tho jiuy took into luiount sonn 
thing which they ought not to Innt 
taken into ac-counl & filled to taki 
Into account something which the) 
ought to have taken Into account 
CosoRovi 1 CANAi)r\N Nmiovm 
I tAllWOM 11921] 4 D L It 818, 
11923] $ W \\ It mi CAN 

692 viii a ] — VN Ji< re 

tho damages were txccssnc — lit Id 
there fchould })i a new lilal unless 
pUf const tiled to loducc his vt idiot — 
Cr iKJvi V JMiitKii J anp 

Wood 127 —CAN. 

692 XVIII — ] In an 

u( tiou for damage s fc r brtu< h c f con 
tnut the JULY uwirdcd idtf A 0 f ii 
sp« Cl il damagi‘« iiuludmg law c .‘•tf- 
A2>(> for loss of piofits A., I2(i tor 
gcnural dai i igt Deft m ivc d for a 
lu w tii il (iiion (he ground that (ht 
aw t il of nnthlugnua tlmi ii nh 


nominal sum is rtnci il diimagcs wuh 
oxetssivc //(Id as m. Mihhtanlhil 
wiong or mlscimogj <f justice had 
1 k< u occasiotitd a new Irnil oujeht n< t 
to be orelc red 1 iit tlic ]udgmc nt should 
stand subject t. jllf temsenlmg te 
the elimination o' the amount nw aided 
OH gcueial dami«(,< miwaki ? 

onuiiN, (102 1 N / 1 n 100 

N Z 

692 xix — - 1 fioiDMAS 

V KiRin & Sovs I if» IIJ27JS It S 
'■.8 — AUS 

705 II a 1 In an action 

foi work A. labour Ihv stcoml tiial 
iicmg hefoio a siaeial jury struck hy 
cleft , A. the vudlct hciiig larger than 
before the ct dec lint cl to inftr/tic 
for cxcc hive damages Siock i 
(.RlAr WlSlKRN JvY to (IS S) 1 
( I 111 CAN 

705 111 AIamov V SOI ni 

Norfoik II) Po (1889) 10 O It 
1 02 - CAN 

705 IV Iss AV/rtcw/ by j try in 

ctnst, of (la at SiaUaanl </ claim 
ominfUd I y trial )nd(j 1 In an ctlon 
of tuspasH to a leitam lot of land S., 
tVTuhhai f pitf th re from pltf 
cl time cl $.*0 tho Jm\ aHsesscd tlic 
eJamugts at 81 .00 \ ihc trial judge 
amcnclcd the .Uitcjiiciit <f tlniin 
ac ( ordliuh — 7/c li tho clurnagi m w ore. 
cxiCHsivt Ac a nc w tri »1 was gran tod - 
I oniNSON V Uaii (ISh2), 1 O It 260 

CAN 

705 V l/nb « / irly nytua to 

rt Iv It n of damt si Slim Ml. t 


1 ( RAM) llUNK Ky Co, JUFMAYNKt 
(.Rwn I RINK UY to (ISOO), 19 
I O H 161 CAN. 

731 IX 1 — In an action to 

ucovc I an amount due midor u oontroc t 
foi pui chase of an hotel daft sot up a 
breach of wariant), but at tho trial a 
I plea of ndsieptesontatlon was sub- 
I htituted 1 he Jmv wc ro eilree it d that 
t I k proper miasuicc of damagus rtc ovoi 
able hv deft would he that applicable 
I Ir an ac t ion on a bn u( Il of warranty — 
lltUl theie should ho a new tilu, for 
tho purpose of assohsing daniagos upon 
the liasis of the dlireroiipc botwoon tho 
maria t ]nu o at tho clato of tho contract 
I V tho contract prlc o — IlAHbMAV « 

I M Iloi> (1926) 26 M K N S W 
>78 4.> N S W W N 194 -AUS. 

PART VII SECT 4, SUB-SECT. 3.— 
B (0) 

748 1 Mistal .fUlinu upon vrimy 
yrtncipU ] Where a juiy asscHBid 
liimagi H on a wicmg princ iplo — Held 
the ct would Hct usfeh tho veidlcb on 
(he giciuncl of cvcctcKive damage having 
hen given I l M urY v IIAIIIAX 
(CM Mi (18)8) 3 N b II (2 I horn) 
112 CAN. 

I PART VII SECT 4. SUB-SECT 3 
C (a) 

785 lx 1 I’AT r ILIINOIB 

llIlllriMINl A. J’RIMIVfl to, 11929] 
{ J» J I j7( 2 VV W it 14 , 2, 

s J 1 1,1— CAN. 
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DEEDS AND OTHER INSTRUMENTS. 


Part I.- 

2, Add, Annotation : — Mentd. Be Grove-Grady, 
PloWden v. Lawrence, [11^29] 1 Ch. 657. 

18. Add, Annotation : — Mentd. Milsted v, Hamp 
& Boss & Glendinning (1927), 71 Sol. Jo. 845. 

67. Add, Annotation ; — Refd. Messager v, British 
Broadcasting Co. (1928), 97 L. J. K, B. 261. 

74. Add. Annotation : — Refd. Importers Co. v, 
Westminster Bank, [1927] 1 K. B. 869. 

149. Add. Annotation : — Mentd. Nagoremull v. 
Triton Insco. (1924), 41 T. L. R. 168. 

166. Add. Annotation : — Refd. Humphrey & 
Denman V. Kavanagh (1925), 41 T. L. R. 378. 

194. Add. Annotation : — Mentd. Tournler 

National Provincial & Union Bank of 
England, [1924] 1 K. B. 461. 

262. Add. Annotation : — Mentd. Be Grovo-Grady, 
Plowdon V. Ijawrence, [1929] 1 Ch. 557. 

376. Add. Annotation : Mentd. Holi’h Motors, 


—Deeds. 

Ltd. V. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 281. 

449. Add. Annotations : — Gonsd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 028. Refd. Guildford 
Trust V. Pohl & Maritch (1928), 72 Sol. Jo. 
171. 

457. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

464. Add. Annotation : — Apld. Be Clout 
I Frower’s Contract, [1924] 2 Ch. 230, 

I Anti Annotation: — ^Refd. Swift v. Board of 

. Trade (1924), 93 L. J. K. B. 629. 

I don Annotation: — ^Refd. In the Bataie of 

Southerden, Adams v. Southerden, [1925J 
P. 177. 

500. Add. Annotation: — As to (1) Refd. Blay v. 
PoUard & Morris, [1930 1 1 K. B. 628. 

501. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 028. 


Part II. — Instruments Under Hand — Non-Testamentary. 


627. Add. Annotation: — Mentd. Inche Noriah 
Binie Mohamed Tahir v. Shaik Allie Bin 
Omar Bin Abdullah Bahashuan, [1920] A. O. 
127. 

555. Add, Annotations : — Gonsd. Swift v. Board of 
Trade, [1925] A. C. 620. Refd. Maine & 
New Brunswick Electrical Power Co. v. Hjirt, 
11920] A. C. 031 ; Simpson v. Maurice’s 


Exors. (1929), 45 T. L. R. .581. Mentd. 
Simpson v. Maurice’s Ex(h*r. (J920), H 
Tf\x Cas. 580. 

657. Add. Annotation : — Mentd. Rye v. Purcell, 
[1920] 1 K. B. 440. 

558. Add. Armotation : ‘Mentd. Gottliffe v. Edel- 
slon, [1030] 2 K, B. 378. 


Part III. — Interpretation of Deeds and Non-Testamentary 

Instruments. 


681. Add. Annotations: — Refd. Sharpe & Dohme 1 
Inc. V. Boots Pure Drug Co. (1927), 4 1 R. P. C. I 


307; British Thomson-Houston Co. r. Metro- 
politan -Vickers Electrical Co. (1928), 45 


PART I. SECT. 2, SUB-SECT. 1. 

17 li. WhfUar gift nUtniird] - 

Wborc a oonvcytiuoo or nittfe. is 
oxproHBod to bo for valuable coiibiUora- 
tlnn, but tbo fact is that uoiio \>a8 paid, 
uotblnf; but tbo olean'st evidence can 
avail to sliow that a tnft was intended. 
-.Toun Dewric Pnow Co,, Lxn. v. 
pKTKRisi &, SCOHN, [li)2‘)] 2 I» 1. |{. 103 ; 
2.) S. L. 21« ; 1102»] 3 W. . It. GbO. 
—CAN. 

PART I. SECT. 6. SUB-SECT. 1.— A. 

aa. Proof of ixcctiiion — Deeds wUhin 
county— d Vict. r. 34, s. 7.J — Ite York 
COUNTV Reqistkar (1847), 3 U. C. II. 
188.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— E. 

183 iii. AUt station required by 

statute — Deed imprupirty tUtestid — Kai- 
ruiutn atimiUed by ffrantor.] — Held : 
us the lutRO deed wua not attested 
^%ilhiu Transfer of Property Act, 
s. 59, it was Invalid in spite of the 
irrantor's admibsUm. — Hira. Biri v. 
lUM Hari Pal (1925), L. U. 52 Ind. 
App. 362.— IND. 

sb. Certificate of — Sufficiency of — 
Absence of date.] — Held : the deed was 
properly recorded. — McKkn/tb v. 
Lam^vM^877), 11 N. S. R. (2 R. & C.) 

PART 1. SECT. 5, SUB-SECT. 2.— G. 
231 vli. — .] — HUOOARD V. 


Ontario & Saskatchkwiv’^ Land 
CoiicN. (1908), 1 Sask. L. R. 526; 6 
W. L. R. 645 ; 8 W. L. R. 800.— CAN. 

PART I. SECT. 5, SUB-SECT. 4. 

h i. Land AH, 1888, s. 26.1 

— H.)orih V. Smitr (1897), 5 B. C. R. 
369 -CAN. 

PART I. SECT. 5, SUB-SECT. 7.— A. 

• i. .] — .Some of the persons 

named tu. Joining: In a covenant eaimut 
bo bound, wiiere the others who are 
named, whose conourrenct' is neocs- 
bary to the accoinidishuient of the 
object recited In tho deed, have not 
joined. — M oorr v Irwin, [1926] 4 
B. L, U. 1120; 59 O. L R. .)46.— CAN. 

PART I. SECT. 6, SUB-SECT. 1. 

406 iv. .1 — A deed under seal 

cannot bind a person who is not a 
party to the deed. — Battlh Orkrk 
Toastkp Corn Flaki: Co. v. KKT.LOoa 
Toastkd Corn Flake Co., [1923] 
4 1). L. R. 643.~CAN. 

408 V. .1— Faulkner v. Faulk- 

ner (1893), 23 O. R. 252.— CAN. 


PART I. SECT. 7. 

-.J — Bennett 


PART I. SECT. 8, SUB-SECT. 5. 

454 Vi. .1 -Under an 

agrreemeut between pltf. Sc defts. foi 
the sale of a business the latter under- 
took to incorporate u co. 6c to assume & 

5 >ay the amount due on a chattel mtee. 

u curry luf? out the aKreement pltf. 
sit;uud what ho thought was a mere 
transfer of the hunmess to the co., but 
which was la fact a new OKreemeut 
which cxprt*bsly relcabcd defts. from 
its ohIi(?atiuu to pay oil tho chattel 
inUfe. There was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, & tho evidence 
as to whether he read the new ogrree- 
inent over bofoiti signing: it was con- 
ilioting : — Held : the releast* hud been 
fruudulently inserted, A' pltf. was en- 
titled to be indemnified by defts. 
against his liability on tho mtge. — 
Jack v. Nanoosk WjiLLiNaTov Col- 
merirs. Ltd., 11925] 3 D. L. K. 398 ; 
[1925] 2 W. W. R. 267 ; 35 B. C. R 
295.— CAN. 

PART III. SECT. 1. 
sd. Parent <£* child bearing same name 
— A’o addition of** senior *’ or ** junior ” 
— Presumption in farour of parent .] — 
New Brunswick Power Co. v. Price 
• ' Hatt (1924), 62 N. B. R. 1.— CAN. 


426 ▼. 

Kidd. (1926] N. 50.- .... « 

PART III. SECT. 2. 

PART I. SECT. 8, SUB-SECT. 3. j 57^ .]— Inohbb v. Fooo Sc 

b i. .] — ^Dykrs r. Bales (1878), 1 Dowuno (1870), 13 N. B. R. (2 Han.) 

25 Or. 693.— CAN. I 149.— CAN. 
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VoL XVIL— Deeds. Cases 681—8M. 


B. P. 0. 1; Soci6t6 Anon 3 rme Servo-Frein 
Dewondre v. Citroen Cars, Ltd. (1929), 47 
B. P. O. 221. Mentd. Pope Appliance Oorpn. 
V, Spanish Biver Pulp & Paper Mills, [1929] 
A. C. 269. 

682. Add, Annotaiions : — Refd. Finlay v, N. V. 
Xwik Hoo Tong Handel Maatschappij, [1929] 
1 K. B. 400. Mentd. Montague L. Meyer, 
Ltd. V, Osakeyhtio Cai'elia Timber Co. (1930), 
36 Cora. Cas. 17. 

587. Add, AnnoiaHona : — Reid. Toumier v. National 
Provincial & Union Bank of England, [1924] 
1 K, B. 461; Livock v. Pearson (1928), 33 
Com. Cas. 188. 

592. After this case insert “ See, generally. Con- 
tract, Vol. XII., pp. 79 et seq.** 

597. Add. Annotation : — Refd. Schiller v, Petersen 
(1924), 130 L. T. 810. 

617. Add, Annotation : — Mentd. Charles v, Cardiff 
Collieries (1928), 44 T. L. K. 448. 

622. Add. AnnoiaHona : — Apld. G. W. By. r. S.S. 
Mostyn, [1928] A. C. 57. Refd. Abrahams v, 
Machlsheries [1925] 2 K. B. 18; British- 
American Tobacco Go. v. Jones (1925), 131 
L. T. 405 ; Doc Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 159. Mentd. The 
St. Nicolai (1925), 133 L. T. 640; Witham 
Outfall Board v, Boston Coipn. (1926), 136 
L. T. 756 ; Tolley v. Fry J. S. Ac Sons (1920), 
46 T. L. R. 108. 

627. Add. Annotation : — Refd. Oreenhill v. Federal 
Insce. (1926), 95 L. J, K. B. 717. 

631. Add. Annotations : — Consd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
V. Murphy (1924), 41 T. L. B. 153. 

665. Add. Annotation : — Apld. Saimdcrs v. Young’s 
Brewery (1925), 42 T. L. R. 136. 

679. Add. Annotation : — Mentd. Parr v. A.-d., 
[1926] A. C. 239. 

688. Add. AjinotuHon : — (ivta rally, Mentd. Jie 
]Jow, ITow V. lJ<m, 11930) I Ch. 60. 

697. Add. Annotaiiona : — Refd. Samuel v. Dumas, 
[1924] A. C. 481. Mentd. WatlnwoKli Uglittu- 
age A Coaling Co. v. Sea Insuratu e Co. (1929), 
35 Coni. Cas, J. 

700. Add, Annotation : — Refd. Russell v. Russell, 
[1924] A, O. 687. 


701. Add. AnnotatUm: — ^Refd. The Penelope, 
[1928] P. 180. 

748. Add. Annotation : — Refd. Ilcrbert’s Trustee 
V. Higgins, [1926] Oh. 794. 

750. Add. Annotaiiona: — Refd. Re Hammond, Parry 
r. Hammond, [1924] 2 Ch. 276. Mentd. Re 
Hack, Beadman v. Beadman, [1925J Ch. 033. 

786. Add. Annotation: — Refd. The Ruapehu, 
[1927] P. 47 ; Shaw v. labile Trustee (102i>), 
141 L. T. 465. 

792. Add. Annotation : — Consd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

801. Add. Annotation : — Mentd. Cohen v. Sellar, 
[1920] 1 K. B. 536. 

815a. Recurring words — Same oonstruotion.l — 
There is no rule of general application that 
in construing a document the same meaning 
must bo assigned to an expression through- 
out ; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device. — ^W atson v. Haggitt, [1928] 
A. C. 127 ; 97 L. J. P. O. 83 ; 138 L. T. 306 ; 
44 T. L. R. 90 ; 71 Sol. Jo. 903, P. C. 

822. Add. Annotation : — Mentd. (hirtis Moffat r. 
Wheeler, [1029] 2 Ch. 224. 

825. Add. Annotations : —Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 894. Refd. Phipps v. 
Rogers, [1926] I K. B. 14. 

835. Add. Annotation: — Mentd. IVeeli v. lleHi 
(1930), 99 ].. J. K. B. 537. 

842. Add. Annotation: — ^Refd. Brakspear v. Bar- 
. ton, [1924] 2 K. B. 88. 

853. Add. Annotation: — Refd. Re Wliitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

877. Add. Annotaiiona : —Refd. Famworth v. Man- 
chester Corpn., [1929J 1 K. B. 533. Mentd. 
Edwards v. A.-G. for Canada (1920), 46 
T. L. K. 4. 

881, Add. Annotation : —Mentd. Re Burradon & 
Covlodg(* Cnal Co., Ltd., Martin’s Bank, l^td. 
V. The Co. (1930), 23 B. W. C. C. 7. 

882. Add. Annotation Refd. United States Ship- 
ping Board v. Strick, ( 1926] A. C. 545. 

893. Add. Annotation : — Consd. Re EUwood, [1927 J 
1 Ch. 455. 

895. Add. Annotation: — Refd. Wilston S.S. Co. v. 
Weir (1925), 31 Com. Cas. 111. 


PART III. SECT. 3. SUB-SECT. 3.~A. 

632 ii. .] — Manufj^otob- 

ER« Life Inburanck Co. «. Swinney, 
[1925] 2 D. L. Ii. 503.— CAN. 

PART III. SECT. 3, SUB-SECT. 3.— B. 

706x1. .J — In de- 
ciding whether a given traneaetlon ie 
an out & out sale with a condition for 
re-purcha^e or a mtge. by conditional 
sale, it is tho intention of the partieB 
at the time of entering into the transac- 
tion which must be regarded. That 
intention must be gathered from tho 
terms of the deed Itself & the surround- 
ing ciroumstanoes. — Biskawbad v, 
Mckamkad (1923), I. L. B. 45 All. 
58.— DID. 

706 xii. .1— Tho In- 

tention of the parties to an instrument 
must be collected from the langnago of 
the Instrument, 8c may be elucidated 

S r the conduct they liave pursued. — 
UIKAPORB ZAMDCUARI Co., LTD. «. 
Muktakesht Patraki (1926), 1. L. R. 
6 Pat. 51.— IND. 

PART IIL SECT. 3. SUB-SECT. 4. 
716 xxi. ^.1 — When a person 


agn'os to purchase, he Impllodlv cove- 
uantfa to pa> in the absence of terms 
exhibiting a diftereut intention, but 
the whofe document must be con- 
Htmod 5c may show that snob implica- 
tion ifi not to be drawn. — Ouikve 
McQloby, Ltp. V. Dome Lumdku Co., 
hTU. & TnoMPHON, fl923J 2 V. h. R. 
154 : 1 W. W. It. 989.— CAN. 


716 xxJl. .] — Bartel v. Bbyea 

(N. B.), [1926 J 1 1) L. R. 1196.— CAN. 


716 xxlll. .] — When under the 

terms of a Habnliyat a rent in kind is 
reserved Sc its price is also mentionofl 
tho intention Is to be gathered with 
referonoo to expressions used in other 
parts of the doouraent. — .Juram Man- 
ual V. Ram Manual (1927), I. L. It. 
55 Calc. 808.— IND. 


716 xxiv. .] — ^Tho mlo govern- 

ing the interpretation of a deed is that 
tho deed must be read as a whole In 
order to ascertain the true meaning of 
sevoral olauscs, & that the words of 
ouch clause should be so construed as 
to bring them into harmony with the 
other provlaioas of tho deed. If that 
interpretation does no vlulenoe to the 
meanJng of which they are naturally I 
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Huscepllblc. Indeed, It Is nompotont 
to ilio ct. to disregard tho litoral 
meaning if the words aro sufHolontly 
Ilexible to bear that Inturprotatlon. 
Tlio duty of tho ct. is to find out the 
intontlon of tho executant from the 
langnago used by him, but parol 
oviduntxj to varv the con touts of the 
document cannot bo admitted. — Yuhaf 
Ali V. Alibkuy (1928), J. ii. R. 10 
Lah. 671. IND. 


PART 111. SECT. 3, SUB-SECT. 8.— A. 

773 XXX. . ] — Field ; the words 

“ net proceeds ” did not moan “ net 

R roflts.” —Scott v. Montgomery, 

.9201 1 W. W. II. 140 ; 60 D. L. It. 
394 ; 80 Man. L. R. 90.— CAN. 
d. Read now “ 816a i.** 


815a U. .]-ncld: evl- 

denoe to show that a word was used in 
a difterent sense in one sentence from 
that in which it was used In a preceding 
sentence, was rightly excluded. — 
McDonald v. Haufax CIorpn. (1895), 
28 N. 8. U. (16 R. Sc G.) 84.— CAN. 


PART III. SECT, a, SUB-SECT. 9. 

874 ii. .1 — SH0RIN V. Dbmomk^ 

(Saak.), (1927J 1 D. L. R. 649.— CAN. 



Gases 900—1129. English and Empire Digest Supplement. 


900. Add. Annotations: — Refd. Jonos V. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730 ; 
A.-G. v. Blackpool Corpn. (1928), 92 J. P. 60. 
Mentd. Pailin v. Northern Employers’ Mutual 
Indemnity Co., [1925] 2 K. B. 73. 

969. Add, Annotation : — 'Refd. Busby v, AvKherino. 
[1927] 2 Ch. 33. 

981. Add. Annotation : — Generally ^ Held. Berners 
V. Fleming, [1925] Ch. 204. 

992. Add. Annotation : — ^Mentd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

998. Add. Annotation : — ^Mentd. Re Villar, Public 
Trusi>ee v. Villar, [1929] 1 Ch. 243. 

1007. Add. Annotation : — ^Refd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 676. 

1009. Add. Annotation : — ^Mentd. Re Keystone 
Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 


1015. Add. Annotation : — Refd. Westminster Bank 
V. Hilton (1926), 136 L. T. 316. 

1028. Add. Annotation: — Mentd. Lover Bros., 
Ltd. r. Bell (1980), 47 T. J.. B. 47. 

1081. Add. Annotations: — Mentd. Elliott v. Bax- 
Ironsidc, [1925] 2 K. B. 301 ; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. B. 770. 

1032. Add. Annotation : — Refd. Callard v. Hecnev. 
[1980] 1 K. B. 363. 

1065. Add. Annotation : — Consd. Taylor v. British ' 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 1 

1067. Add. Annotation : — Refd. Eld t, Dempster I 
V. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [19241 
A. C. 622. 


1070. Add. Annotation : —lAenid. Jfolt’s Motors- 
Ltd. V. South East Tjniicashiro Insurance CJo. 
(1930), 35 Com. Oas. 281. 


1081. Add. Annotations : — Refd. Edwaj'ds v. A.-G. 
for Canada (1029), 46 T. L, H. 4. Mentd. 
JIuntoon Co. v. Kolynos (fncorporated), 
[1930] 1 (’ll. 528. 

1090. Add. Annotations: - Refd. Trunttion Co. r. 
Kolynos (Incorporated), |1930] 1 Ch, .528. 
Mentd. Poekney v. Atkinson (1929), 112 
L. T. 135. 


1093. Add. Annotation : — Consd. Aldridge v. 
Wright (1929), 98 L. J. K. B. 582. 

1098. Add. Annotation : — ^Refd. Gregg v. Richards, 
[1926] Ch. 521, 

1099. Add. Annotation : — Refd. llumphery v. 
Wilson (1929), 141 L. T. 469. 

1101. Add. Annotation : — Mentd. Bradford r. 
Gammon, [1925] Ch. 132. 

1106. Add. Annotation : — ^Refd. Gregg v. Richoi-ds, 
[1926] Ch. 521. 

1107. Add. Annotaiione : — ^Refd. Gregg v. Biebards, 
[1920] Ch. 521 ; Inland Revenue Comrs. v. 
Dalgety * Co. (1929), 98 L. J. K. B. 542 ; 
Diggins V. Forestal Land, Timber & Railways 
Co. (1930), 142 L. T. 509; X. R. Comrs. v. 
Dalgety & Co., [1930] A. 0. 627. Mentd. 
Bradbuiy v. English Sewing Cotton Co. 
(1923), 8 Tax Cas. 481 ; Wlielan v. 
llonning (1924), 41 T. L. R. 141 ; Alianza 
Co. V. I. R. Comrs., [1925] A. C. 644; 
FouJsham V. Pickles, [1925] A. C. 458 ; Swedish 
Central By. v. Thompson, [1925] A. C. 495 ; 
Whitney v. I. K. Comrs. (1926), 42 T. L. R. 
58; Archer-Slieo v. Baker (1926), 95 L. J. 
K. B. 929 ; I. R. Comrs. v. Anderstrom (1927), 
13 Tax (’as. 482; 1. 11. Comrs. v. Pakenham, 
1. R. Comrs. v. Longford (1927), 96 L. J. K. B. 
882 ; Proctt>r v. Jtyall, liyall v. Proctor 
(1928), 14 Tax Cas. 204 ; Pry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693 ; Looming 
r. Jones (1929), 141 L. T. 472 ; Fry v. Burma 
(’orpn., [19301 A. O. 321 ; Leeming v. Jones, 

j 1930] 1 K. H. 279 ; Spiers v. Mackinnon 
(1929), 14 Ta\ Cas. 386. 

1108. Add. Annotations: — Mentd. Browning v. 
(h'umlin Valley Collieries, [1926] 1 K. B. 622 ; 
Sagcir V. Ridel)algh, II., A Son, Ltd., [1930] 
2 (’ll. 1 IT. 

1109. Add. Annotations : — Retd. Heed v. Pago A; 
Enet (1926) 42 T. L. R. 744. Mentd. Elder, 
Dempster r. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. 0. 522. 

1129. Add. Annolniion : Mentd. Bisset v. Wilkin- 
son (1926), 42 T. L. K. 727. 


PART in. SECT. 3, SUB-SECT. 13 .— 
B. (b). 

948 Vi. .] — soon or there is 

an adequate & suttieient dollnlUon, 
with oenvoulout oerlaiiity, of what is 
intundod to pass by a deed, any BUb- 
aequont orroueouH addition will not 
vltlato it. — Dabwalk, kto. v. Nazis 
(1923). I. L. U 50 Calc. 394.— IND. 

949 xvi.— .]— WriaoNv. R., [1026] 
Exoh. O. R. 8.— CAN. 

PART III. SECT. 3. SUB-SECT. 14. 

961 ii. .] — PnicK Brotiibbs N: 

Co^^^D.D. R., [10261 3 D. L. 11. 642. 

PART III. SECT. 3, SUB-SECT. 15. 

11. — ^ Croum j/rmiti!.]— The doctrine 
of omnia prcsnimuntur ritr esse aria 
should apiDly In its fiilleat extent in 
respect to tlie compllaneo with stotutory 
conditions in the obtaiulnfr of Crown 
grants for purohaso or pre-emption 
under the Laud Act, &, though It 
may bo shown in a proper case that 
irregularity, error or deception have 
in fact led to the issnanco of such a 
OTaat, yet before it can be attacked the 
Crown must be, at least, a party to the 
proceedings & the Issue will, in many 
oases, depend upon the attitude taken 
by the Crown. — North Pactpic 
Lumbkb Co. r. Satwauu. [19181 2 
W. W. It. 771 ; 24 B. C. U. 273.— CAN. 

PART III. SECT. 3, SUB-SECT. 16. 

Pi. Orant of casement — Refer~ 


' enre to plan — Plan omitted.] — lit Id: | 
I whore there was no plan, parol evideneo 
was admissible to identify the lam). - i 
Banks I'kvinsdla Ki.kotiu<’ l*owi,u ' 
Boaud V . Akaboa Bokough Councti., 
[1923] N. Z. L. 11. 880.— N.Z. | 

PART III. SECT. 3, SUB-SECT. 18.— A. 

988 vi. .] — ^W’here there are two 

possible iuterpretatious of a contract 
tSc one would load to an obvious absur- 
dity or injustice, the other Interpreta- 
tion is to bo aooepted. — Thompson v. 
Nobtu lUnT.EF0UP, [1924] I D, L. U. 
159 ; 1 \V. W. 11. 51.- -CAN. 

988 vii. .] — lie Ford & Hardy 

(Out.), [19261 2 D. L. R. 749.— CAN. 

988 viii. Canadian Steve- 
doring Co., Ltd. e, Robin Line S.S. 
Co., Canadian Stevedoring (3o., Ltd. 
r. Seab Shippino Co. (B. C.), [1927] 

4 D. L. R. 614; [1927 J 2 W. W. R. 
737.— CAN. 

PART III. SECT, 3. SUB-SECT. 21. 

b I. Axrard — Compuiation of 

hours worked.] — An award made bv the 
Commonwealth Ct. of Conciliation ic 
Arbitration between the Seaman’s 
Union & various resps., of whom deft, 
eo. woa one. provided in respect of 
deckhands that ** tho time taken for 
moals partaken while the vessel is 
under way shall not bo included.*’ 
Deft. 00 . in reckoning the hours worked 

636 


by au employee clulmod to deduct tho 
lime occupied by him at meuls while 
the vessel was in port : — Held : in 
the absence of a custom or usage to 
Hupi>ort such a deduction, the maxim 
fxpressio unius est exclusio alterim 
applied, & the appeal was ollowed.- 
The Federated Skvmen’b Union o 
Australaeia p. The lluov, Channel 
& Peninsula Hte.vmship Co., Ltd., 
[1925] Toa. L. R. l.—AUS. 

PART III. SECT. 4, SUB-SECT. 1. 

1144 X. BUtnIis in printed form 

not filled Hi.] — lie Drau’skv & Midland 
L. Ac S. Co.. [1925] 4 D. L. It. 570.— 

CAN. 

1144 xl. .1 — Canadian Col- 

lieries (Dunbmdir), Ltd. v. Duns- 

MUIR, PUVBMUlRr. MACKENZIE (1911), 
18 B. C. R. 538.— CAN. 

1144 xii. ,] — Lachman Das «. 

Ram I»RASAp (1927), I. L. R. 49 AU. 
680.— IND. 

1144 xiil. .] — I’arol evidence to 

vary a written instriuneut rejected, 
although it was doubtful if it contained 
all tho agreement between tho parties. 
— McAlpine V. How (1862), 9 (5r. 372. 
—CAN. 

h i. .1— Willard v. 

(1851), 2 Or. 601.— CAN. 

h ii. .1 — Papineau v. Guard 

(1851), 3 Or. 612.— CAN. 

h iii. .] — McGill v. McGlashan 

(1857), 6 Gr. 324.— CAN. 



Vol. XVn.— Deeds. Cases 1149-1354, 


1149. Add. Annotaiion : — ^Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1157a. Anon. (1840), 13 L. T. O. S. 325. 

1171. Add. CUcdion .*—109 L. T. 820. 

1177a. .] — Davis v. Symonds (1787), 1 Cox 

Eq. Oas. 402 ; 29 E. R. 1221. 

1185. Add. Annotation : — Refd. Newsholrae Bi*os. 

V. Hoad Transport & General Jnscc. Co., [1929] 

2 K. B. 356. j 

1188. Add. Annotation : — Mentd. Collins v. 

Associated Creyliound Racecourses, Lid., I 
[1030]lCh. 1. 

1192. Add. Annotation : — Reid. Kiniber Coal (-o. 
V. Stone & Rolfo, [1926] A. C. 41 1. | 

1205. Add. Annotations : — Consd. United States | 
Shipping Board v. Bunge & Born (1924), i 
41 T. L. R. 73. Refd. Erenkel v. MacAndrows, 
[1929] A. C. 545. 

1224. Add. Annotaiion Mentd. Rye r. l*urecll, 
[1926] 1 K. B. 440. 

1230. Add. Annotaiion : — Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

3. Add. Annotation : — Mentd. Baldry v. Mar- ' 
shall, [1925] 1 K. B. 260. 1 

1235. Citations : — For the existing citations sub- | 
stituto “ Greville V. Attkins (1829), as , 
reported in 4 Man. & By. K. B. 372 at p. 
379.’^ 

1237. Add. Annotation : — Refd. Rc Gardner, Ellis 
V. Ellis, [1924] 2 Ch. 243. | 

1248. Add. AnnoicUions: — Refd. Jacobs v. Batavia I 


& General Plantations Trust (1924), 93 
L. J. Ch. 620. Mentd. Berners r. Fleming, 
[1925] Cb, 264. 

1262. Add. Annotaiion : — Mentd. Midland Bank 
u. I. R. Comrs., [1027] 2 K. B. 465. 

1270. Add. Ajmotation : — ^Mentd. Blay v. Pollard 
& Morris, [1930] I K. B. 028. 

1290. Add. Annotation : — Mentd. Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. 

1308. Add. Annotation : — Mentd. Called v. 

Beeney, [1930] 1 K. B. 363. 

1312. Add. A nnotation : — Mentd. Fiuinana Societii 
Di Navigaziono v. Bunco & Co., [1930] 2 
K. B. 47. 

1322. Add. Annotation : — Refd. Nagorumull v. 
Triton Insco. (1024), 41 T. L. K. 168. 

1327. Add. Annotation : — Refd. Cohen v. Roche 
(1926), 95 [.. J. K. B. 915. 

1329a. .] — Parol evidence is admissible 

to show that a party to a written agreement 
to purchase entered into it as agent to 
another. — Maiiston v. Rob d. Pox (1838), 
8 Ad. & El. 14 ; 2 Ncv. & P. K. B. 604 ; WUl. 
VVoll. & Dav. 712; 8 L. J. Ex. 293; 112 
E. R. 712, Ex. Ch. 

Atinolti/iom Consd. Isrm^ll v. Kodon (183U),2 Moo. P. O. C\ 
'>1. Reid. Matsou v. Ma^tath (IHI9), t llob. Kucl. <{80. 
Mentd. d. Evans t>. Evans (183U), 2 Por. 6c Dav. 378. 

1338. Add. A nnol<dion : -Reid. (Vtllard v, Beeney, 
[1930] 1 K. 11. 353. 

1354. Add. Annotation : —Mentd. Performing Right 
Soc. V. Mitchell & Booker, [1924] 1 K. B. 762. 


1174 i. As to nature of transaction ~ 
Ahsoluie conveyance — ltehiiion<itnp of 
mortgagor dt mor<f;a</Bc.] — Where a 
reglstcrod itihlninient clfarly shows a 
transaction between the parties to ho 
a sale, oral evidence to show that it 
was Intendod to bo a nittfc*. Is Inadmis- 
sible In evldonoo. — M aitno Siiwk Puoo 
V. Maunu Tun Shiv (1927), 1. 0. U. 
5 Pan. 644.— IND. 

PART III. SECT. 4, SUB-SECT. 2, 

1176 xxviii. VV’huio pnitios 

to a oontnujt Iiavo sot out 11s tonus A: 
conditions In wntlupr, which is jiro- 


I aoocidcil hy nitf., Ac fhoro was no 
int inorunduiii in \\rl1iii»r of the uHrroo- 
mout actually ont«‘rod Into between 
Ihe pardtw : -HtUl: the rule pro- 
hiiutirn; the Introdnellon of oial 
evidenec lo vai <he lonns of a 
wt'itinpr ha<l no lippUeatlon. Doukv 
r. (lu\y (1908), 42 N. 8. U. 2,09.- CAN. 

1176 xxxvi. - — .1 The rule of law 
(hat evtiiiiMc evideneo Is not. In 
K< aeral, admissible to <*ontradlct, *raiy 
or explain written liistinmeiitH, mast 
, he enfoned In cases lhat fairly eoiiio 
within It. I'wifvMN V. Union Titusr 
Co., 119271 S. C. Jt. 1.— CAN. 


sumahly intended to bo a ifcoid of 
the transaction, tho law does not jier- 
mlt tho introduction of other liTriis hy 
moans of oral evidence.— .S tuink v. 
Mathiku, 11923] 3 W, W. 11. 493.— 
CAN. 

1176 xxix. — .1 — Where an on- 


1176 xxxvii. .) Kii!,WATl.N 

PuW'huCo. r. Kl.l.WATIN PlAlUR MII.LW, 
1/rii., Ki.kwai'/n I’owi-.it <X>. v. 
Lakk ok Till. Woods Millinu (Jo., 
119281 1 1). L. K. 32 ; 61 O. L. It. 3(}:{ ; 
ajftt., 11929] .{Jl T,. i; 199; 6.; O. 1,. K 
60 7 - CAN. 


glual airreenient has complied with 
Stat. Frauds, evideneo of an allei;ed 
parol variation of its terms is luadmia- 
slble. — Hall v. Goldstone, [1923] 
N. Z. L. U. 916.— N.Z. 

1176 XXX. .] — Kasti’.u r. 

Cowan. 1192.'j] 2 D. L. It. 742 ; 11925] 

2 W. W. R. 186 ; 21 Alta. L. li. 366 ; 
revsg., [1923] 4 D. L. R. 491 ; [1923] 

3 W. W. R. 610.— CAN. 

1176 xxxi. .] — Dofts. c.xcepted 

to a doclaratiou on the groimd that 
pltf. could not vary the teims of a 
w'rittcn deed of transfer by evidence 
of a prior otrreenient, unless oi until he 
expressly claimed a canc<illatiorj, ratih* 
fiatlou, or reformation of the deed of 
transfer : — Held : the exception should 
bo upheld. — Adam v. Jhavaicy (1925), 
46 N. L. R. 190.— S. AF. 

1176 xxxii. .] — Bartisl v. Bb- 

YF.A (N. B.), [19201 1 D. L. It. 1196.— 
CAN. 

1176 xxxiii. .1 — Tyson ». Abeb- 

CBOMBIB (1888), 16 0. 11. 98.— CAN. 

1176 xxxiv. .1 — Lilly v. Pitt- 

man (1899), 8 Nfld. L. R. 170.— NFLD. 

1176 XXXV. .1 — Where an 

agreement signed by deft, was not 


1176 xxxviii. - — J - I^am: ok tuic 
Woods Mili.ino Co. r Vin< [1928] 
2 I). L. R. 11',. -CAN. 

1189 i. .] — field : parol evl- 

deuco was not admissible to contradict 
a statement in a document as to owner- 
ship by showing tliat a wife, in sign- 
ing It, was acting as agent of her 
husband. — Kaissman v. Uwnaiiome 
Realty Co., [1 921] I D. L. R. 201 ; 
[1924] S. C. R. 18.— CAN. 

1222 iv. - — .1 - Advance 

ltU.MEI.Y TlIRbSIlKK Oo. V. M VNSKE. 
11920] 3 W. W. R. 78.— CAN. 


1228 ii. V. 

McLe.vnvn (1901), 33 N. S. It. .558. - 
CAN. 


PART IJI. SECT. 4. SUB-SECT. 3. 

1237 V. .1 — When tho ct. infers 

that a written document was not 
intendod by the parties to contain tho 
whole agreement, evidence of f>ther 
terms not included in It may given 
if they are not incfuislstent with wliat 
is written . This intent must bo sf > ught 
in the conduct & language of tho pai-ties 
& tho surrounding clrcumbtanees. — 
ClONNOBS V. MoGreoob, [1924 J 2 
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I 


1). L. R. 86 ; 2 W. W. R. 294 ; 20 
All a. L. R. 289. -CAN. 

1237 vi. 1. — Extrinsic evidonoo 

to add a eomilLlou to a coneluded 
eontruet: I It Id: not ailmlsslble. — 
Foiim\n V. Uviov Tkuht Co. (Can.), 
[1927] 1 i). 1,. It. 68. -CAN. 

PART III. SECT. 4. SUB-SECT. 4. 

1266 xlx. ] -A latent defect 

In a grant cannot be remedied by parol 
evidence, lii order to correct an error 
In tlie desiTljitive part of a grant by 
jairol ovldoucc, tho evideneo must bo 
Hiich as to leave no doutit of the 
intention of the grantor. — Bkennock 
V. Fuaheh (1853), 2 N. S. R. (James), 
178. CAN. 


PART III. SECT. 4, SUB-SECT. 6. -A. 

m i. .] — I If Id: oral evideneo 

was admissible to explain tho sur* 
i-oundlug elrcumstanooH. — HciiEcmcB v. 
Sl'IINlEil, HOHMEU 0. SCHKOTEK (Man.), 
[1927J 3 D. L. R. 1167; [1927] 3 

W. W. R. 111.— CAN. 


c 1. .]— UEitttON V. Mayland 

(AlU.), [19271 4 D. L. It. 171 ; [1927] 


2 W. W. It. 768 ; ajfd., [1928] 2 D. L. 11. 
858 ; [1928] W. C. Jl. 22.5.— CAN. 


PART III. SECT. 4, SUB-SECT. 6. - B. 

1341 xiii. - --.] -Lewis A Silijs 
V. IIuollKK (1906), 13 B. (’. Ii. 228. 

CAN. 

1341 xiv. - -.]- All agn'ement foi 

tho sale of land was evidenced by a 
reoelpt, which did not specify tho land : 
— field : parol evid(‘nce was udrnlsHiblu, 
in an action for spoclflc pcrformanco 
of the agixjcment, tf> show what was 
the subject-matter. Baxter v ItOLLO 
(B. O.) (1912), 21 W. L. It. 892 ; 6 
D. L. K. 764 ; 2 W\ W. R. 786.— CAN. 

sp. AcrouiU.] — If (Id : parol ovidenoe 
was admissible, to show what an 
account referred to in an agrooni<‘nf 
was, A to Indentify such account 
I)Eri BJUHAY V. GLBNOROBH (1850;. 12 
N. B. R. (1 Han.) 105.— CAN. 
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1864. Add* AnnoUdUm : — Consd. Boot v. Uttoxeter 
IT. D. 0. (1024), 86 J. P. 118. 

1880. Add. Annotation : — ^Mentd. Ellesmere, Earl 
V. Wallace, [1829] 2 Oh. 1. 

1883. Add, Annotation : — Consd. Stumbles v. 

Whitley (1929), 46 T. L. E. 87. 

1401. Add, Annotations: — Reid. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Mentd. Batchelor 
V. Murphy, [1925] Ch. 220. 

1410. Add. Annotaiiona : — ^Mentd. Gapel St. Mary, 
Suffolk V. Packard, [1927] P. 289; Re 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 242. 

1448. Add. Annotation: — Reid. Marb4 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 

K. B. 980. 

1461. Add. Annotation : — ^Reld. Reading Trust v. 

Spero (1929), 40 T. L. R, 117. 

1460. Add. Annotation : — Reid. Jn the Estate of 
Musgrovc, Davis v. Mayhew, [1927] P. 264. 
1469. Add. Annotation : — ^Dlstd. Orediton Gas Co. 

V. Crediton U. C., [1928] Ch. 447. 

1471. CitaHona : — For the existing citations read 
“Mildmay’s Case (1684). 1 Co. Rep. 176 a; 
Jenk. 247 ; 76 B. R. 379 ; aub nom. Mildmay v. 
Standish, Cro. Eliz. 34 ; Moore, K. B. 144.” 
1485. Add. Annotation : — Reid. Bird v. I. R. 

Comrs. (1024), 12 Tax Cas. 786. 

1618. Add. AnnoioAwna :--^Reld. Michael v. Phillips 
(1028), 180 L. T. 142 ; Hawkesw ^rth v. Turner 
(1030), 46 T. L. R. 380. 

1516. Add. Annotation : — Consd. Lawrence r. 

Cassel, [1930] 2 K. B. 83. 

1521. Add. Annotation: — Mentd. Loudon (City) 
Corpn. V. London County Council (1930), 99 

L. S. K. B. 677. 

1584. Add. Annotation : — Reid. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 725. 


1587. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 2 Ch. 
829. 

1542. Add. Annotation : — Mentd. Edwards v. 

Porter (1924), 41 T. L. R. 67. 

1562. Add. Annotation: — Consd. Allen v. Royal 
Bank of Canada (1926), 41 T. L. R. 625. 

1576. Add. Annotation : — ^ReCd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 

1582. Add. Annotaiiona : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael e. Phillips 
(1923), 130 L. T. 142. 

1583. Add. Annotations : — Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 620. Refd. Michael v. PhiUips 
(1923). 130 L. T. 142. 

1591. Add. Annoiatwn : — Mentd. Grant v. 

Edmondson, [1930] 2 Ch. 245. 

1607. Add. Annotaiiona : — Consd. United States 
Shipping Board v, Bunge y Born Limitada 
Sociedad (1925), 134 L. T. 803. Refd. Ounard 
S.S. Co. V. Buerger (1926), 135 L. T. 494 ; 
Frenkel v. McAndrews & Co., [1929] A. C. 
545 ; Kaufmann v. British Surety Insce. Co. 
(1929), 45 T. L. R. 390. 

1628. Add. Annotation : — Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

1638. Add. Annotation : — Mentd. Morris v. Harris, 
[1927] A. 0. 252. 

1652. Add. Annotation Re Carnarvon’s 

Chesterfield S. K., Re Carnarvon’s Highclerc 
S. K. (1926), 70 Sol. Jo. 977. 

1653. Add. Annotation : — Mentd. Re Belcham A 
Gawlej^’s Contract, [1930] 1 Ch. 56. 

1672. Add. Annotation: — Mentd. Samuel v. 
Dumas, [1924] A. C. 431. 


PART III. SECT. 4, SUB-SECT. 7. 

K i. ** Right of way clearing .**] — 

HM : oztrinslo eyldonoe was properly 
admitted to show that amongst railway 
oontraotora, dc In railway conatructlon 
work, tho aboye words bad acquired 
a Bpeoial & teohnloal meaning. Sc applied 
only to land requiring to be cleared Sc 
not to the full area of the right of way. 
— Lainx t>. Kknnbdt (1014), 43 

N. B. R. 173.— CAN. 

g 11. “ Wood cutting voyage.*’] — 

Where an inenranoe policy contained 
an exception that tho ehlp was nut 
ooyered if lost when engaged on a 
wood cuttLog yoyage, tho ot. refund 
to allow parol oyidenco to be glyon in 
explanation of the word “wood.” — 
Thomas v. Makins Insitbancb C!o. 
(1867), 4 Nfld. L. R. 173.- NFLD. 

PART 111. SECT. 4, SUB-SECT. 8.- A. 

1896 X. .1 — The 

dootrine of contemporanea erposUio is 
applied, speaking generally, only wbore 
the ooutraot is ambiguouB. — Myrbs v. 
Union Nat^ukai. Gas Co. (11)22), 63 

O. L. R. 88.— CAN. 

1396 xl. .] — lie 

Canadian Nobthbhn Rf. C!o. Sc 
Ottawa. [1924] 4 D. L. R. 1217 : 66 
O. L. R. 163.— CAN. 

PART III. SECT. 4, SUB-SECT. 11.— D. 

at. To prove UlcfKildu of conaideratwn 
— Kvidence inttdinwwi62e.l— D auphinkji. 
t>. DAUFinNKE (1924). 67 N. S. R. 506. — 
CAN. 

PART III. SECT. 4. SUB-SECT. 11.— 
E. (a). 

1490 iv. .] — ^Averbach v. 

Bloom Sc Dw'orkin (Gan.), 11927] 3 
D. h. R. 721.— CAN. 


1609 vi. . .] — W here a party 

cntorH mto a written ogreoment, under 
seal, for the sale for u certain biuu of 
all his right, title, bhare & lutoreBt In 
a certain uuBinesR, eyldoucc la inadmib* 
Bible to proyc a prior yerbal aHreoment 
for the Halo of the goodwill of the 
buHlnoHH for a sum In addition to tho 
amount bo Hpecilled in the written 
agreement. In thla case tho prior 
collateral agreement was not interfered 
with by the subeequent written agree- 
ment. It was a parol condition on 
w'hloh tho written agreement depended. 
— Alkiin r. UooNK (1866), 6 N. S. II. 
(2 Old.) 149.— CAN. 

1609 vii. ] — As betw'oen 


[1923] 4 D. L. R. 178; 32 B. C. 
495 ; [1923] 3 W. W. R. 913.— CAN. 


R. 


h ii. Contemporary oral agree- 

ment acted on by parlies.] — In an action 
for foreclosure Sc sale on default in 


payment of principal, according to the 
written terms of a mtge. ; — Held ; 


an oral agreement that payment 
would not be exacted until a subse- 


quent date oould be proyen Sc enforced. 
— Johnson Investment^ Ltd. v. 
Paorihdk, [1923] 2 D. L. R. 985 ; 
[1923] 2 W. W. R. 736.— CAN. 


m 1. Mortgage.] — UiCK v. 

SouwAKTZ (Man.), [1926] 3 D. L. R. 
891.— CAN. 


tho actual parties to au outright 
oonveyauoo a oonteniporanoouH oral 
agroomout to allow roimrohaso ctuinot i 
be proved, but If the party w’ho allegt's 
tho I'ontemporaueouH oral agreoineut j 
woe not a<>tually a party to tho con- 
veyance, altliongh the oonveyanoe was 
riven on his behalf, he con prove that 
there was such an agreement. - Ma 
Mi V. Maf.no Au.no Dun (1928), 

I. L. R. 6 Ron. 376.— IND. 

PART III. SECT, 4, SUB-SECT. 11.— 
E. (b). 

1629 U. .]— Hrid .• tho trial 

judge hod been in error In coustrning 
a deed in tho llkht of antecedent oorre- 
spoudenoe between the parties. It 
being well settled that even a formal 


— Wadxa V. Sbcrktaby of State fob 
India (1928), L. R. 66 Ind. App. 61.— 
IND. 

PART III. SECT. 4 , SUB-SECT. 11.— 
O. (a). 

h i. ,] — ^McLean v. Johnson, 


PART III. SECT. 4, SUB-SECT. 11.— 
G. <b). 

1673 i. Evidence adnusaUtle — Proof of 
consuierahon.] — Regard may bo had to 
a collateral oral agreement to show 
that a deed is in fact founded on 
I a valuable consideration. — K irk v. 

‘ Greaves, [1924] N. Z. L. R. 260.— 
N.Z. 

mi. .] — ^Whero a 

I complete agreement was contained in 
' a wrlttoo contract Sc it satisfied Stat. 
Frauds : — Held : on oral arrangement 
as to remuneration was a separate 
collateral agreement. — P bbrt v. Es* 
PLET, [1924] 4 D. L. R. 1280 ; 3 W. 
W. R. 674.— CAN. 

1 mil. .1 — When the 

ot. infers that a written doonment was 
' not intended by the parties to contain 
the whole agreement, evidenoe of other 
terms not inolnded in it may be given 
if they are not inconsistent with what 
is written. — C onkobs v. McQreoob, 
[1924] 2 D. L. R. 86 ; 2 W. W. R. 294 , 
20 Alta. L. R. 289.— GAN. 
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V6I. XVIL—Deeds. Cases 1C75— 9001 


1676. Add. AnnatcUion : — Refd. Excess Izisce. v. 
Mathews (1925), 31 Com. Cas. 43. 

ie78a. Printed words deleted.] — Words deleted in 
a printed form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words.— Sassoon (M. A.) 
& Sons, IffD. v. International Banking 
OORPN., [1927] A. 0. 711 ; 96 L. J. P. 0. 153 ; 
137 L. T. 601, P. O. 

1694. Add. Annotation : — ^Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

1709. Add. Annotation: — ^Mentd. S. E. Ry. v. 
Cooper, [1924] 1 Oh. 211. 

1733. Add. Annotation : — ^Mentd. lie Quintin Dick, 
Cloncurry v. Fenton, [1920] Ch. 902. 

1735a. Incorporation of guarantee clause — Identity 
of clause uncertain — Clause not available.] — 
Pltfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had <iontracted to 
repair, obtained a quotation from, defts., 
marine engineers. At tlio liead of d<‘fts.’ 
letter was a printed notice, “ All offers are 
subject to our usual strike & guarantee 
clauses, accidents, etc.” Pltfs. ordered the 
cylinder, but after it had been delivered Jk> 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfs. were not able 
to complete the repairs in accordance witli 
their contract with the 8hipowner.s & had to 
pay them damages. In an action to recover , 
the amount of tlie damages defts. alh'god | 
that the contract for the supply of tli<* i 


cylinder was made subject to ” our usual ’ 
guarantee clause Sd that their guarantee 
clause provided {inter alia) that ” the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ” : — 
Held : as it was not clear what guarantee 
clause was Incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner ic not to meet such a case os the 
present, & as it was not proved that defts. 
had made it clear that they intended to 
limit their liability, pltfs. wore entitled to 
recover. — Alison (J. Gordon) & Co., IjTd. 
V. Wali-Send Slipway & Enoinbertnu (Jo., 
Ltd. (1927), 43 T. L. U. 323, O. A. 

1744. Add. Allnotation : — Refd. Re Grilllths, Jones 
V. Jenkins, [1020] Ch. 1007. 

1869a. Curtilage, garden & adjoining close.] — 

Anon. (1531), Bro. N. 0. 86 ; 73 E. K. 885. 

1910. Add. Annotation t—'Hlenid. Re Wait, [1927] 
1 Oh. 006. 

1913. Add. Annotation: — Apprvd. Public Trustee 
V. Lancaster Duchy, [1927] I K. B. 516. 

1941. Add. Annotation : — Mentd. Uyman v. 
Hyman, Hughes v. Hughes (1928), 139 J^. T. 
410. 

1044a. Limitation to commence after existing 
lease — Lease void.) — A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if tliat lease is void. — 
Blackmorb V. (^UMBBHFOUD (1680), 1 Preeiii. 
K. B. 527 ; 80 E. K. 395. 


Part IV. — Covenants and Provisoes. 


1991. Add. Annotaliona : — Mentd. Guy-Pell r. '2001. Add. Annotation: Mentd. AJ<lndge 
Foster, [1930] 2 Ch. 109; Huntoim (’o. r. Wriglil, 11929] 2 K. Ji. 117. 

Kolynob (Incorporated), [1930] 1 (’h. 528. 


PART III. SECT. 6, SUB-SECT. 4. 

r i. Mmmnu to v'ordM gircn 

though grammatical construct inn faulty.] 
— lie I)ji>u*SKV & Midlanij L. A b. 
Oo., [l‘J‘J51 4 D. L. |{. .070.— CAN, 

PART III. SECT. 6. 

t i. .] — Tho date iiientloued 

la a deed is not concliislvc. Sc the actual 
date of the execution may bo shown. — 
Dob d. Oonnbl v. Dickinson (18G9), 
12 N. B. It. (1 Hun.) 456.— CAN. 

PART III. SECT. 7. SUB-SECT. 1. 

A. (a). 

I I. Such other pari 

as may from time to time be retired.}-— 
Rene v. Caiujino ExroiiT j3rewi.no 
& Maltino Co.. 11929] 2 D. L. R. 881 ; 
63 O. L. K. 582.— CAN. 

PART III. SECT. 7. SUB-SECT. 2. 

8W. Kt erfero.”] — 7’ho phrase “ rl 
cetera " does m»t render a contract 
uncertain, if its application appears 
from the context. — Averbach r. 
Bloom Sc Dworkin (Can.), [1927] 3 
D. L. R. 721— CAN. 

PART III. SECT. 8, SUB-SECT. 1.— 
A. (a). 

17371. General rule.] — If both the i 


ivcliuls Sc tho opciative part of a flccd 
uie clear Sc umimhupiou.H, but are in* 
cousistent with eaetj other, the opera- 
tive part muht pn'vall.— Hithhain v, 
CiiiN CiiONO (1924), I. L. It. 3 Ron. 
53.— IND. 

PART III. SECT. 10, SUB-SECT. 1. ■ D. 

[ t i. .] — Davihon e. Benjamin 

(1874), 9 N, S. R. (3 G. & J.) 474. - 
CAN. 

PART III. SECT. 10, SUB-SECT. 1.- E. 

1840 ii. .1 — In case of 

coullict the description in tiie text of a 
(U'ant of land when clear Sc uu- 
ambJffuous must prevail o\cr the 
diaKTum attached to tho trrnni. — 
Union Govt. v. Lovemoke, [1930] ' 
App. D. 13.— S. AF. I 

1844 Ii. .] I'ltf. held a ' 

oertiheato of IndofoosJblu title to lots i 
1 4c 2, port of the north-ea-it quarter j 
of a certain section of laiul, \ the 
CTown errant to lUs jiredocessor >u title 
described tho land by n*fereiue to a 
plan annexed Sc numben'«I the north- I 
ea.st quarter of said soetion Doft.’s ' 
title as as purchaser under the Kmutee | 
from the Crown of land, also drsuribed i 
in the intuit by reference to a plan 
annexed Sc nnnib<»t»d the south-east I 
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quarter of the same Heetl»»n. Neither 
querter WOK a full quarter mvjUoii, Sc the 
fdnns shov^ed that p'lf.’s laud laid for 
its southerly boumiury a eortaiu creek 
Sc that said creek was the northerly 
l)uundary of deft.’s land. l*ltf. claimed 
a small uoint of laud In possession of 
deft, which (‘xtended Into the ereok Sc 
north of the riuarter-sootlon line ; 
//ilU . while tho quarter scctious wore 
referred to in words in tho deeds, yet 
on the true construeliou of them it was 
elear that the plans were to gov<*ru. - 
Kri'l' r. Himpsov, II928J 4 J>. L. ii. 
121 ; [19281 .i \V. W. R. 331. CAN. 

PART III. SECT. 10, SUB-SECT. 2. D, 

1877 ii. . j-'WJiero a fonlrari 

for tho sale of land rists in Jkri, tho 
purchaser, if the (luuntlty iiu eon- 
sldcrahlv less than It was stated, will 
ho entitled to an nt, ulthoUKh 

the airreement rontains tfie words 
'* more or less ” «)r “ l>v estiniiition." — 
Moui'HV r. Jlons, fl929J 4 D. L. K. 
693 , 61 O. L. It. 3.^1.- CAN. 

PART IV. SECT. 1, SUB-SECT. 2.— A. 

1990 1. fjcnrral rule .] — Cts. alwajH 
eonstnie clauses in deeds as coventmth 
xather than conditions If they n.ihor,- 
ahly do so. — WoLPB v. Citopr (N. .s.) 
(1911), 9 E. L. U. 402.— CAN. 
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2006. Add. Annotation : — Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

2037. Add. Annoiaiiona : — Mentd. Re Harrington 
Motor Co., Ex p. Chaplin, [1928] Ch. 105; 
Hood’s Tnistees v. Southern Union General 
Insce. Co. of Australasia, [1928] Ch. 793. 

2101. Add. Annotation : — Mentd. Civil Service 
Co-op. Soc. V, McGrigor’s Trustee, [1923] 2 
Ch. 347. 


2111. Add. Annotation : — Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 

2125. Add. Annotation: — Mentd. Bely-A-Bell 

Burglar & Fire Alarm Co. v. Eisler, [1926] 
Ch. 609. 

2181. Add. Annotation : — Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

2163. Add. Annotations : — ^Refd. Lceming v. Jones 
(J929), 141 li. T. 472. Mentd. Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 
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Vol. XVIL— Cases 3— 20a. 


DEPENDENCIES. 

Including Dominions, Dependencies, Colonies and British Possessions. 

Part I. — In General. 


8. Add. Annotation Retd. Sobhuza ll. v. 
MiUer, [1026J A. C. 518. 

4a. Right of Crown to legislate for protectorate - 
Notwithstanding grant of territory within 
protectorate.] — The legislative authority over 
territory which codstitntes a protectorate of 
the Crown is the prerogative of the Crown, 
wliich is subject to no fetter save that which 
is imposed by the Imperial Paiiiament. A 
grant by the Crown, as an executive A not a 
legislative act, of tenitory within a pro- 
tectorate cannot impose a fetter on the 
supreme legislative authority of the Crown. 
The doctrine prohibiting derogation from 
grant cannot apply to such a transactii^n ti) 
deprive the Crown of its paramount right t«» 
legislate for the protectorate in question. 
Therefore, a grant by the Crown of territory 
within a protectorate does not operate to 
preclude the Crown from subsequently 
dealing with part of that territory by Order 
in Council. — Noimi Ciiaktehland Expi.oha- 
TiON (^o. (1910), Ltd. v, 11. (1930), 99 L. J. Ch. 
183 ; 143 L. T. 028 ; 40 T. L. H. r>60. 

5. Add. Annotation : An to (0) Distd. North 
Charterland Exploration Co. (1910) v. H. 
(1980), 99 L. J. Ch. 483. 

7. Add. Annotation Refd. Sobliuza II. v. 
Miller, [1920] A. C. 518. 

10a. .]— An extension of Ihitisli juris- 

diction in a Britisli pi'olcctorale by Orders 
in Council may be rcterred to an exercise of 
power by an act of State, unchallengeable in 


any British ct., or to Btatut<»ry powers given 
by Foreign Jurisdiction Act, 1890 (c. 37), 
under whh h the jurisdiction acquired by the 
Crown in a protected couutiy is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, tlejirive itself of frt‘(‘doiu to make 
Orders in Council, even such as are incon- 
sistent witli picviouH Orders. 

Befori' the conquest A annexation of the 
South African Uepublic Swaziland was an 
independent native State, treated as a pro- 
t<*cted dependency of that Republic, by 
which it was administered under a (con- 
vention miide in 1891 b(‘tw’een Oreat Britain 
A tlie Uepublic. The (’onveution provided 
for the prcw'rvatiou ol natjvo law', &- tins 
agrieultural hi grazing rights of the natives. 
Tlie annexation dul not (‘xtend to Swa'/.ilniid. 
SubsiMpiently under OnitM s in tkameil certain 
lauds m Swazilaml were exproi)riated to the 
Crown, to the exiinguisliment of the use 
cK-eupution of them by mitives under natisc' 
huv, eeitain lands being allotted e\clusiv<*ly 
to tin* unlives : Held : the Ordi'rs in Council 
were erf(‘eli\e, even it they were not within 
the pow'ers recognises I by the Couv(*ntion.- 
SomiiTZA II. r. Mii.u.u, |n)20| A. C. 518 ; 95 
L. J. F. C. 137 ; i:r> L. T. 215 ; 42 T. L. U. 
440, r. C. 

13. Add. AnyioUdion.H : Refd. Netherlands- 

Ameiican Steam Navigation (\). v. Fro- 
emator-Oeneial (1J)25), 42 'I'. L. U. 81. 
Mcntd. Cornmereial & JOstates Co. of Egypt 
V. Board of Trade, 11925) 1 K. B. 271. 


Part II. — Colonial and 

14. Add. Annotation : — Geyierally, Mentd. A.-G. 
for Ontario* v. Reciprocal Insurers, [1924] 
A. C. 328. 

15. Add. Annotation : — Generatty, Mentd. lie 
Transferred ('ivil Serv'ants (Ireland) Com- 
pensation, [1929] A. C. 242. 

20a. Power ol expropriation In mandated territory.] 

— By the Mandate for Palestine, dai/cd July 
24, 1022, the Council of the League of Nations, 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Britain the 
iul ministration of Palestine, Art. 2 of the 
Mandate x>rovidcd that Groat Britain should 
be responsible for “ safeguarding the civil 
& religious rights of the inhabitants of 


Dominion Government. 

l\iieatine irreo-peelivc of ra-e.) he religion.” 
In 1923 an Onh*r in (V)uneil nuUtorisoil the 
iligh Cc*inr. lor Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good ordtT, A government of the 
country, hi wei*(* not iueonsLstent with the 
Mandate. The High Comr. promulgated an 
ordinance exyu'fqinating certain Hi)rings for 
the purpose of suyiplying water to Jerusalem, 
w'ith certain prfivisions for crimponsation. 
In an action by tlic owners of the springs the 
Supreme Ct., sitting as a ct. of first uisLuucc, 
held ttmt the ordinance wa.s ultra viuN^ on 
the ground that it was inconsislent with the 
Mandate in that the provisions for compen- 
sation were inadequate. Special leave to 

‘io 1022. B T/. >1 tuo iiMidiimn- 

the lii'bt lixjiifT an cxutiaiigu duty 
for ohIm-bIoh cement rheelH liupotteU 
ftotu DuiKi'Ui) hi the hccond couftnloK 
iho fjiBt to certain cheaper kinds <»f 
ll^^be(^t^^^ hlieeiH : — JJeld : the proelunm 
tioriH vsejo intra virrs the Guviiiun 
oern lui.— Cus'J’OMB Comr. r. Aiin<)N 
'I'lMHi K I’o., Ltd., tl926] App. IK I - - 
5. AF„ 


PART IL SECJT. 2, SUB-SECT. 1.- A. 

■a. Duiv to accept advice of Executive 
Council — decision by Qovemar'Qeneral 
in Council.] — Wnere a statuto directs 
that u uiatter shall be decided by the 
Governor-GcncTal iu Council, the 
Qovemor-Gcneral Is bound to accept 
tlie advice of the Executive Council, 
thero belnv no discretion In the 

j.e. 


Go^ ernor-Generul pcrbon.TlIy, A- there 
Is no legal duty ui>on him to pei uho 
( toeuuients placed beforo hi no he make 
up his mind upon them.— Sf him HOirr 
V. Union (iovKRSMENT, (10271 App. D. 
Oi.— S. AF. 

t (p. 419) i. f‘rtKlaviuln>u fuinu j 

impoitatwn daWes.}— The Governor- 
General purporting to <ut under Act I 
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appeal was granted, all questions of juns- 
diction being left open. An Order in Coxmcil 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal : — Held: (1) 
the appeal was competent, since the jum- 
diction under the Mandate was jvirisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1800 (c. 37) ; (2) it was the right &; duty ot 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, &> the ordinance was 
valid ; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. Natural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
jirovlsion for compensation. — Jbrusalem- 
Jafpa District Governor v. Suleiman 
MmiRA, [1926] A. C. 321 ; 95 L. J. P. O. 46 ; 
134 L. T. 609 ; 42 T. L. B. 299, P. 0. 

28. Add, Annotation Consd. A.-G. v. G. S. & 
W. By. of Ireland, [1925] A. 0. 764. 

24a. Grant of proprietary rig^ht In river — 

Canada.] — By letters patent issued by the 
liioutenimt-Govornor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a liver of the province within certain limits, 
after having acquired from the riparian pro- 
prietors the properties necessary for that 
purpose. In 1023 apxilts. not having then 
constructed any works, the provincial Govt, 
granted to resps. a lease of the water power 
^ bed of the river within limits which over- 
lapiJcd those referred to in applts.’ letters 
patent. Applts. brought an action against 
resps., claiming a dcclaiution that ajiplts. 
hod a vested right in the river to construct 
dams, & an injunction s — Held : the action 
failed, since tlic Icttei's patent contained no 
grant of a proprietary right in, or power to 
take possession of, any part of the river or 
its bed. — United Manupacturino Co. v. 
St. Maurice Power Co.. [1026] A. O. 708 ; 
95 L. J . P. C. 149 ; 133 L. T. 389 ; 42 T. L. H. 
495, P. O. 

84 . For “ (1774) ” i^oad “ (1776) ”. 

Add, Annotation: — ^Refd. Tallack v, Tallack 
& Broekema, [1027] P. 211. 

52a. Legislative Council of Nova Scotia — Appoint- 
ment to.] — The Lieutenant-Governor of 
Nova Scotia, acting by & with the advice of i 
the Executive Council of Nova Scotia, has 
power to appoint in tlie name of the Crown 
so many members of tlie Legislative Council 
of Nova Scotia that the total number would 


(a) exceed twenty-one or (6) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 8), s. 88. The 
membership of the Council is not limited in 
number. The tenure of office of members 
of the Council appointed before May 7, 1926, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
by & with the advice of the Executive (DouncU 
of Nova Scotia. — ^A.-G. for Nova Scotia v. 
Nova Scotia Legislative Council, [1928] 
A. 0. 107 ; 97 L. J. P. C. 27 ; 138 L. T. 114 ; 
44 T. L. B. 1 ; 71 Sol. Jo. 864, P. O. 

52b. Membership of — ^Tenure of office.] — 

A.-G. FOR Nova Scotia v. Nova Scotia 
Legislative Council, No. 62a, ante, 

52c. Canadian Senate — Membership of — Who are 
qualified persons — Women.] — (1) The words 
“ qualified persons in British North 

America Act, 1867 (c. 8), s. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Canada. 

(2) The provisions of British North 
America Act, 1807 (c. 3), enacting a con- 
stitution for Canada should not be given a 
narrow & technical construction, but a 
large & liberal interpretation, so that the 
Dominion to a gi‘eat extent, but writhin 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 
but within certain fixed limits, are misti'esses 
in theirs. — Edwards v. A.-G. for Canada, 
[19301 A. C. 124 ; 99 L. J. P. C. 27; 142 
1j, T. 98; 46 T. L. B. 4 ; 73 Sol. Jo. 711, 
P. 0. 

56 a, ^ Future exercise — Cannot be fettered.] — 

Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the executive Govt, can fetter 
in any legal sense the future cxoirise of its 
powers, or give to any person a title other 
than such as could be conferred under exist- 
ing legislation. 

\Vhcn New South Wales Consitution Act, 
1855, was enacted, Garden Island, in Port 
Jackson, was paii of the waste lands of the 
Crowm, the entire management control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
published in 1865 & 1866, pm'suant to Crowm 
1-ands Alienation Act, 1861 (N.8.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had been occupied by the Oommon- 
wealUi naval authorities for the use of the 
naval forces w'hich it provided & maintained. 
An Imperial Order in Council made in 1899 
under Colonial Fortifications Act, 1877, 
recited an agreement by which the Govern- 
ment^ of New South Wales were to ei’ect 
buildings & carry out works, partly on Garden 
Island, & the Imperial Government agreed 
that when the buildings & works were com- 
pleted & the sites “ conveyed, granted, or 


PART II. SECT. 8, SUB-SECT. 2.- A. 

sf. CaniKtt suspend jFiadeaa Corpus 
Act .] — Tho Imperial Parliament alone 
ojin EUNpond the above Act . — Jte 
(Que.) (1018), 84 R. de J. 



imposoB but one penalty for eocb day 
on which a disanalifled person Kits & 
votes aa a member of the Leirislative 
Assembly, tiiero lx but one cause of 
action for eaoli siioh day. 4^ where an 
action is brought on such cause of 
aotiou that peualty. if recovered, 
bolonw to pltf. therein, who Uieroby 
attaches or appropriates it to himself. 
Such action, even though dismissed, is 
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a bar to a subseqiient action for the 
some penalty, unless such prior action 
WM, coUnsive. — Kkknb v, Collbt, 
L. K. 288 ; 11925 J 3 W. W. R. 


PART U. SECT. 3. SUB-SECT. 2.— B. 

68 Iv. — When aa Act ol the 
Dominion Parliament is In part 
repugnant to an imperial Act. e&^ 
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dedicated in pe^etuity for the use of Her 
Majesty’s navy in the same way as Garden 
Island had been,” the Imperial Government 
would surrender certain lands which were not 
withm 1865 Act, s. 2 ; tlie Order then, in ■ 
consideration of the agrecjnent, vested the i 
lands in the Gover^ient of New South Wales. . 

In 1923 the Minister administering the I 
Grown Lands Consolidation Act, 1913 I 
(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Gai*den Island : — 
Held : the recital in the Order in Council I 
of 1899 did not preclude the Minister fiom t 
revoking the dedication in the inannc^r 
provided by the Act of 1913, A the revocation 
was effectual under sect. 25 of that Act, 
although the notice did not state the manner 
in which it was proposed to deal witli the 
island. Judgment of the High Ct. allirmed, . 
subject to the declaration made, tliat resp. 1 
State was entitled to possession of fJar<len } 
Island, being varied to a declaration, in ih*' | 
words of Crown Lands Consolidation Act, 1 9 13, 

8. 26, that by virtne of the revocation the i 
island had become Crown lands within tlial | 
Act, & liable to be dealt with in accordance 
thei-ewith. — ^Australia Commonwealth r. 
New South Waleh State, [1929j A. 0. 431 ; 

98 L. J. P. C. 81 ; 140 L. 'L'. 637 ; 45 T. L. K. 

21«, P. C. 

62. Add. Annotation Mentd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L R. 91. . 

68. Add. Annotation: — .4s io (1) Refd. The j 
Fagornes, [1927] P. 311. 

70. Add. Annotation : —Mentd, lie Transfeiied 
Civil Servants (Ireland) Compensation, [19291 
A. C. 242. 

72. Add. Amiotation : — Mentd. Jie Transferred 
Civil Servants (Ireland) Compensation, [1920| 

A. C. 242. 

90. Add. Annotation: — Consd. Toronto Electric 
Oomrs, V. Snider, [1926] A. C. 390. 

90a. Principle of construction of British North i 98. 
America Act, 1867 (c. 3).] - KowAiti)". v. A.-Cj. j 
l-’oii CaXAI>a, No. 52c, ante. 

91a. Enactment preventing King in Council from 97 
granting leave to appeal — Criminal case.]— ' 

Sect. 1025 of the Criminal Code of Canada, if 
& so far as it is intended to prevent the King 1 
in Council from givdng effective leave to 
appeal against an order of a Canadian ct.^ in 
a criminal case, is invalid. The legislative 1 
authority of the Parliament of Canada as to 
criminal law & procedure, under British | 
North America Act, 1867 (c. 3), 8. 91, is 1 
conffned to action to be taken in Canada. 
Further, an enactment annulling the royal 
prerogative to grant special leave to appeal 
would be inconsistent with .fudicial Com^ 1 
mittee Acts, 1833 (c. 41) & 1844 (c. 69), & j 
would be Invalid under Colonial Laws i 
VaUdity Act, 1865 (c. 63), s. 2. The royal 
assent to the Criminal Code could not give { 


validity to an enactment which was void by 
Imperial statute ; exclusion of the pro- 
r'ogative could be accomplished only by on 
Imperial statute. 

According to the well^setUod practice of 
the Judicial Committee His Majesty is 
advised to intervene in a criminal case only 
if it is shown that, by a disregard of the 
power of legal process, or by some violation 
of natural justice, or otherwise, substantial 
& grave injustice has been done. 

Applt. was convict vid in Alberta of an 
offence under Govt Litiuor Control Act of 
Alberta, which did not incorporate sect. 1026 
of the Criminal Code of Canada, & of an 
offence under ('ana da I’cmpcrance Act, 
R. S. Can., 1906 (c. 152). For eacli offence 
he w*a8 sentouced to a line, & in d(4uult 
imprisomuent. The Supremo (Jt. of Alberta, 
rejecting contontion.s os to the construction 
&, invalidity of the material sects., affirmed 
the convictions, but gave leave to appeal 
to the Privy Council. The Crown pcti- 
iioDud the Judicial ('ominittee to quash the 
appeals as incompetent, having regard to 
sect. 1025. Applt. petitioned for special 
leave to appeal. The pc'titiuns W'ore biuu'd 
with the appeals: — Held: (1) each appeal 
was in u “ eriminal ease” wliicli sect. 
1025 applied, so far os it was valid ; (2) 
in th(5 absence of argument to the con- 
trary, sect. 1025 prevented tlie Ajjpellato 
Div. from giving olTectivo leave to upp(‘al ; 
(3) sect. 1025 did not exidude tlie prerogative 
right to give leave to npp<*al ; (4) tin* cases 
were clearly not within the category t>f the 
exceptional casu.s in w hicli special leave to 
appeal was advised in a criminal matter. — 
N.adan V. R., [ 19261 A. (’. 4h2 ; 95 L. J. P. C. 
114 ; 134 h. T. 706 ; 42 T. L. R. 350 ; 28 
Cox, C. (’. 107, P. C. 

niUotuin ,Ih t(i ( t) Folld. < InuiK < luu k 1 IL, IMCtOJ 

L( 2U 

. Add. Annutatioyi : Rofd. Lord’s D.iy Alliam e 
of Canada v. A.-G. for Manil/oba, 119251 
A. C. 384. 

Add. Annoialiona : — Apld. A.-G. tor Ontario 
V. lliMuprocal Insurera, '1921J A. C. 328. 
Distd. i’oronto Electric Comrs. v. Snider, 
11925) A. C. 396. 

, For the paragraph in the original volume 
substituh: the following paragraph - 

Bona vacantia — Right of Crown In right of 
province^ — Bona vacantia are ” roy^ties ” 
within British Nf>rth America Act, 1867 
(c. 3), 8. 109, & accordingly belong to the 
province in which they are situate or aiiso, 
& not to the Dominion. The word ” royal- 
ties” is used in the sect, as the equivalent 
of jura regalia. Its meaning is not limited 
by its association with the words ” lauds, 
mines, minerahs.” — R. v. A.-G. of Bwtihh 
Columbia, [1924] A. 0. 213 ; 93 L. J. P. (\ 


will bo given to lie enactments In so 
far as thev a^o. — Jfe Tbr RaitBwsxj, 
(1881), 7 Q. L. II. 380. ^CAN. 

59 V. Transfer of schools — By Educa- 
tion Ad {Northern Ireland), 1923 (c. 21) 
— Whether refniffnant to Ouveminenl of 
Ireland Act, 1920 (c. 67).J — Education 
Act (Northern Ireland), 1923 (c. 21), 
wblch relates to the transfer of schools, 
is not void nnder Govt, of Ireland Act, 
1920, o. 67, 8. 5. — Loxno.VDXBRY 
County Counoil v. M'Olade. [1989] 
N. I. 47.— IR. 


PART II. SECT. 3, SUB-SECT. 4.— 

A. (a). 

■n. Recital in preaml/lc to private Act 
— Effect nf.y—A rooital In thf' jiream bio 
to a spoclal private Act onaeb'd b> tho 
Parluunont of Canada Is not «iich a 
doclarutioii u that oouiempl^ted by 
B. N. A. 1867, s. 92 (10' (), in 
order to bring the subjMt-ujuttor of 
tho legislation within tho iuri->diution 
of Parliament. — H bwson v. g.stakio 
P owicB Co. (1905), 36 8. C. R. 696.— 
CAN. 
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I sp. InriUenlal suhjfclH tnfliuied.] — 

Bii,Nvi(.'n' V. gminrc. J’nAit\»\t KtfTicAr. 

1 AhSOCN. (188J). I U. C*. A. 330, 2 
Cart. 2'iO.— CAN. 

98 i. Bona v<u ant m — lUuht of Crown 
' in rxQht of Domlnwn Baskairhewan.] 
— In 1910, 11. doKilcUcd In the pro- 
vinco of 8. diul, leaving no heirs or 
other porsony leguUy entitled to )ih 
' estate*. Both tho Dominion & tin 
province claimed the estate as harm 
I vacanha by right of escheat //Wd 
I as the province of 8. was not st the 



Cases 98— 106a. English and Empire Digest Supplement. 

76 j 130 L. T. 231; 40 T. L. R. 13; 68 ri924] A. C. 328 ; A.-G. for Manitoba v. A.-G. 

Sol. Jo. 138, P. 0. for Canada, [1920] A. C. 200 ; A.-G. for 

98a. .1 Laud in Alberta granted Canada v. A.-G. for British Columbia (1920), 

by the CroU either before or after le^. 1, 40 T. L. R. 1. 

1006, when Alberta Act, 1906 (c. 3 Dorn.), io8. Add. CUations :-r-Q3 L. J. P. 0. 101 ; 130 

came into force, m the absence of heirs, L T 101 

to the Crown in the right of the Annotation : -DHti. Toronto Electric 

"(2) Effect of Land THUee Act, 1894 (c. 28 Conors, v. Snider, [1925] A. C. 390. 

Dom.), & Land Titles Act, 1006 (Alta.). 108a. Question of substance, not of 


(3) Moaning of royalties ” in Alberta 
Act, s. 21. 

(4) Bona vacantia in Alberta belons( to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(6) Ultimate Heir Act, R. S. A., 1022 
(c. 144), is ultra vires so far as it purported 
to affect real jiroperty. — A.-G. for Alberta 
V. A.-G. FOR Canada, [1028] A. C. 476 ; 97 
L. J. r. C. 106 ; 139 L. T. 632 ; 44 T. L. 11. 
061, P. C. 

99. Add. Annotation : — As to (2) Reid. A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
4(J T. L. R. 1. 

101. Add. Annotations : -Consd. Toronto Electric 
Comrs. V. Snider, [1925] A. C. 300. Refd. 
A.-G. lor Ontiirio v, Recipr cal Insurers, 
[1924] A. C. 328. 

102. Add. Annotation : — Refd. A.-G. for Canada v. 

A.-G. lor British OOumbia (1020), 40 

T. L. 11. 1. 

105. Add. Annotations Apld. A.-G. for Ontario 
V. Reciprocal Insurer's, [1924] A. C. 328. 
Refd. Toronto Electric Comrs. v. Snider, 
[1926] A. C. 390. 

106. Add. Annotations : — Consd. Toronto Electric 
Comrs. V. Snider, [1025] A. 0. 396. Refd. 
A.-G. for Ontario v. Reciprocal Insurcra, 


form.] — (1) The Parliament of Canada 
cannot, by purporting to create penal 
sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
juiisdiction in which, apart from that pro- 
cedure, it could cxei*t no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes exclusively within the provincial 
sphere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario, 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsowlierc, reciprocal 
contracts of insurance, subject to provisions 
as to licences &. other conditions ; & it was 
provided that actions in respect of such 
contracts might bo maintained in the cts. 
of the province. A Dominion Act of 1917 
inserted in the Ciiminal Code (R. S. Can. 
1006, c. 140), sect. 508c, by which it was 
made an indictable offence for any person 
to solicit or accept any insurance risk ex- 
cept on behalf of a co. or assocn. licensed 
under Insurance Act, 1917, of Canada. In 
answer to questions referred by the Lieu- 
tenant-Governor of Ontario to the Appellate 
Dlv. : — TJeld : (2) the Act of 1022 was intra 
vires the province, since (a) its provisions 
were capable of receiving a meaning accord- 
ing to which, whether enabling or ijrohibitive, 
they applied only to persons & acts within 
the teriitoiial jurisdiction of the province, 


daU) of Its OHtabliHliiiiont owner of the 
lauds, nor hud any vesjtvd rlfrhts In 
any uutjoH or revonucH in runpect to 
the larnh) from wliich tlio provlnou wuri 
earved, dlllerluK in this reflect from 
the original provinces of Confedera- 
tion, B. N. A. Act. 88. 102, r09 did not 
Q'PPly. notwithstanding Bahkatehewau 
Act, 8. H. be in any uveui, these sects, 
did not purport to transfer any “ pro- 
perty ” or riKhlB to tho proviucos. — 
K. r. WrSTuuN Tuubt Co., A.-G. 
OK Provin{' 1£ or Bask AT eiiic WAN & 
Hnui.KK (11)21), 21 Exch. C. 11. 1 ; 
59 D. L. 11. 597.— -CAN. 

sr. “ Jtot/altieA ” — /frifis/i North 
America Art, 1807, ». 109 — Construc- 
tion.] — “ IloyuUies ” in this soot, docs 
not omhrace all kinds of royalties, hut 
is limited in its menuint? by tlie text to 
such ns art' c<nineeted \>ith lauds, 
mines & minerals ; such as (inter alia) 
the rlfirht to b<nia vacantia Sc of escheat 
arislnfir by reason gf u failure of heirs. 
• — It. V. Wkstjcuv Tuuht Co., A.-G. 
OF I’JIOVINCK OF SaSKATCIIKWAN & 
SmTi.XB (1921), 21 Exch. C. It. 1 ; 59 
D. L. 1 \. 697.- CAN. 

PART II. SECT. 3. SUB-SECT. 4.— 
A. (b) i. 

h i. .] — 11. r. Hanul. It. r. Yklli: 

(Qiie.) (1925), d5 Can. Crim. Civs. 381. 
— CAN. 

h ii. .] 1‘mvliieiai loKi'tlation 

repunrnant to M. N. A. Act, 1807. s. 93 
(2), is “ absolutely a old iuoporatlve," 
Sc Is not appealable under sub-sect. 3 to 
the Governor In Council. — H ibsoh v. 


Montukal Pi«>tk8Tant IIoaui) Simoon 
Co.MKa . 11926] 2 D. L. Jt. 8 ; [1926J 
S. O. R. 246; varvino. 31 R. do J. 410 ; 
on appeal, [1928] A. C. 200, P. C, — CAN. 

h iii. .1 — Any proAlnolal Ic^iy- 

lutiori repuiruaut to 13. N. A. Act, 
1807, s. 93 (1). is to the extent of bueh 
repugnancy absoluUdy Aoid Sc in- 
operative. — T int Sf.parath Bciiooi, 
Tiutatkiss V. R. (1926), 59 O. L. R. 96. 
—CAN. 

h iv. .]— Tho debtor aaos OAAlntr 

to the Quebec Govt, the sum of 
$527.42 lor taxes imposed under 
ss. 1345 et s*q., H. S. i)., 1909, on 
oommeroial corpns. It was also in- 
debted to the Dominion Govt, in 
the sum of $3,707.07 for sale taxes 
\mdar tho Special War Revenue Act, 
1915, & amendments; — Held: the 
Dominion claim was entitled to pro- 
feronoe over the claim of the province. 
— ^A.-G. Fou Canada r. A.-G. fob 
Quebec, Silvek’s Case, [1030] 1 
D. L. R. 141 ; [1929] S. C. R. 567 ; 
revg., (1929J 1 D. L. R. 681 ; 43 Que. 
K. B. 234 ; 8 C. B. R. 467 ; revg., 64 
Que. S. C. 309 ; 7 C. B. R. 515.— CAN. 

h V. .) — Held: there is a con- 

flict bclAveon Bkpey. Act, 1927 (c. 11), 
H, 6i Fraudiuont PreforepceH Act, 
R. S. B. O., 1924 (c. 97), B. 3 (2) ; 6: 
tho Dominion cnaotmeut iirovails. — 
Canadian Orf.dit Men^s Teusi' 
Association, Lti>. v. Hofpab. Ltd., 
11929] 2 D. L. R. 73 ; 1 W. W. R. 557 ; 
40 B. C. IL 454 ; 10 C. B. R. 869.— 
CAN. 


k. For “ k. .]— ” substitute 

“ 101 ii. — .] 

101 iiJ. .] --Whore both tho 

Dominion Parliament & a ptuvinclal 
Icgnslature have loglblatcd on tho same 
subject Sc with tho same object. Sc the 
IcKislutiou is within tho powers of tho 
Doimnioii Parliament, the proviuoiul 
Icfriblation is inoperative. — It. i\ 
SiiKNDAN, [1924] 3 D. L. R. 339 ; 3 
W. W. R. 617 ; 34 B. C. R. 161.— 
CAN. 

106 i. Power to repeal local A ci.] — 

Rumsey V. llABE (1877), 3 R. Sc C. 4. — 
CAN. 

Bt. CrcfitUm of new province — 
llcslrPtion of legislative powers.] — In 
cxcroibiiiK tho authority to Cbtahlibh 
new provinces given to it by B. N. A. 
Act. 1871, tho Dominion Parliament 
had power to enact Alberta Act, s. 17 
w'lthltb protective provisions restricting 
full legislative pow cr as to education, 
notwithstanding that those provisions 
aiv a modifleatiou of R.N.A.Act, 1 807. 
8. 93. — 11. (Brooks) r. Ulmer, [1923] 
1 D. L. R. 304 : 1 W. W. R. 1 ; 38 
Cun. Grim. Cos. 207 ; 19 Alta. L. R. 
12.— CAN. 

8V. Legislation inconsistent with pro- 
vincial rights — Powers conferred on 
Hoard of Commerce.] — The Dominion 
Parliament cannot confer on tho Board 
of Comraei-co jurisdiotiou that would 
restrict tho liberty of the inhabitants 
of a province. — A.-G. FOB Ontario v. 
Canadian Wiiulesalk Grocebs 
ASSOON., [1923] 2 D. L. R. 617 ; 39 
Can. Crim. Cos. 272.— CAN. 
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& (b) although it might incidentally affect 
aliens & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance ; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendci*cd illegal, or 
otherwise affected, by Criminal Code, s. 508c ; 
that sect, was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
some if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 (1), whereby restrictions 
were placed upon aliens & Briti.sh cos. in the 
matter of carrying on insurance business in 
Canada ; but sect. 12 (2) w’as held to be 
invalid in relation to the subject of immi- | 
gration. — A.-G. for Ontario v. Rkciprocaf. 
Insurers, [1924] A. C. 328 ; 130 L. T. 738 ; 
68 Sol. .To. 383 ; suh 7wm. A.-O. for Ontario 
V. Reciprocal Insurers, Craiqon v. R., 
Otte V. R., 93 L. J, P. C. 137 ; 40 T. L. R. 
273, P. C. 

AnTiotfitiona :—As to (1) Folld. Toronto Electric Comro. v 
Snidor, [1925] A. O. 3110, Refd. A.-O. for Alberta v. A.-U. 
for (lanada, [19281 A. O. 475. 

115. Add, Annotation : — Refd. A.-O. for Manitoba 
V. A.-G. for Canada, (19291 A. (3. 200. 

116. Add. Annot(xtio7i : — IReM. A.-O. for Quebec v. 
Nipissing ('entral lly. A.-O. for (\x!i.'i(la, 
[1020] A. (/'. 715. 

117. Add. Arwotntio)Ui : — Apld. A.-O. for Manitol)a ! 
V. A.-G. for ('anada, [1920] A. i\ 200. Refd. • 
A.-G. for Ontario v. Hoeipioeal Insurers, i 
[1921] A. 328 ; Toronto lOlectric (’oiiirs. ‘ 
V. Snider, [1925] A. C. 390. 

117a. .] - Sale of Shares Act, 1921, & I 

Municipal & Public Clility Hoard Act, 1920, ' 
both of Manitoba, are ultra vires under 
British North America Act, 1807 (c. 3), s. 92, ‘ 
in so far as they purport to j)i'ohil)it Dominion | 
cos. from selling their own Hhar<‘a within the i 


Province without the consent of a Provincial 
(3omr. or Board, since thereby they interfere, 
directly & substantially, with the st.-itus 
& capacity conferred on the cos. b^ Dominion 
legislation infra vires under Biitish North 
America Act, 1807 (c. 3), s. 91. — ^A.-G. for 
Manitoba v. A.-G. for Canaua, [1929] A. C. 
200 ; 98 L. J. P. (\ 05 ; 140 L. T. 3S0 ; 45 
T. ij. R. 140, P. i\ 

119. Add. AnnotnLions : -As to (1) Refd. Montreal 
('orpn. V. Montreal Harbour Comr8.,Tetreault 
V. Montreal Harbour Comrs., A.-O. for 
Quebec v. A.-G. for (\inada (1925), 12 T. li. R. 
98 ; A.-G for (Juebec v. Nipissing Ontral Ry. 
k A.-G. for Canada, [1920] A. C. 715. 

119a. .] — (1) Pisheries Act. 1911, 

ss. 7a, 18, requiring pcMwna who operate for 
roinmereial pur])o.sea a tlsli cannery, tVi in 
British Columbia a salmon cannery or salmon 
curing oslablislirnont, to obtain a licence 
from the Cana<lian Minister of Plsliciies arc 
ultra vires of the IVirliarncmt of ('anada. 

(2) Thi‘ Special Pislu'ry Regulations made 
for British roIuml>ia iiiul<‘r .sect. 45 of Uio 
sjime Act do not give Minister a disen'tion 
to r<*fu.se an application by a properly qualitied 
]>crMon for such a lishing licence as is required 
by thos(5 regulations. — A.-G. for Canada v. 
A.-G. FOR British Coiatmiha, (19301 A. (3. 
in ; 99 L. .r. r. C. 20 ; 112 L. T. 73; 40 
T. fi. R. 1. P. (3. 

120. Add. A7tnotution : — Refd. The FagfTries, 
[1927] P. 311. 

121. Add. Annotation : Refd. A.-G. for (iueb(*c 
I’. Nipissing ('<*nlral By. A A.-G. lor C’anada, 
(1020) A. C. 71.5. 

121a. Safeguarding navigation of river 

obstructed by bridge included.] — Britisli 
North America Act, 1H07 (e. 3), s. 91 (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority ovtT naviga- 
tion A sliipping, & sect. 92 (10) excludes 
from the jurisdiction of tluj provincial legis- 
futurcs railways & other works oxtcmding 
beyond the limits t)f the pmvince, & any 
works which, although \vl)j>lly situato within 
the province, have been deedared by tho 
Parliament of Canada to bo for tho general 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) li. 

m (p. 431) i. .1 — Kinnky v. 

Duoman (187fi), 2 li. & C, 19; 2 

Cart. 412.— CAN. 

m (p. 431) ii. .] --VrEK r. 

Shields (1881), 6 A. R. 039 ; 3 C-irt. 
206.— CAN. 

o (p. 431) i. liankruplcy Art, 

1920 (r. 34), «. 11 (1) (10 ) — Intra vires.] 
— Bblanoer. etc. V. Royal B\.nk of 
Canada, [1926] 2 I). L. U. 929 ; [1926] 
S. C. R. 218; nffd. sub nom. Royal 
Bank of Canada r. liAUUK, [1928] 
A. C. 187 ; 139 L. T. 662, P. C.— CAN. 

8W. Buildina soHeiiea — In Quebec — 
lAquidation of — Ultra vires. ] — McClan- 
AOHAN V. St. Ann’s Mutual Building 
SonisTT (1880), 24 L. C. .1. 162; 2 
Cart. 237.— CAN. 

sy. Cheese factories — Act to prevent 
fraud against— Valid .] — R. r. Stonk 
(1892), 23 O. R. 46.— CAN. 

VI. Copyright.] — Smiles v. Belfokd 
(1877), 1 A. R. 436 ; 1 Cart. 576.— CAN. 

Bb. Education.] — Held • Alberta Act 
(D., 1905, c. 3), s. 17, was witbln tbo 
powers of the Dominion Parliament. — 
Ke Alberta Act, Section 17, [1927] 2 
D. L. R. 993 ; [1927] S. C. R. 364.— 
CAN. 


114 iv. — - Part IV. odUed 

to Cari.ida Ternperanco Act, pmhIbitinK 
tbo iinpoitatioii of iutoxioatiiiK iKiuor 
into those provuices where Its sale f«)r 
iK'vcTatco piirpoKCB is forbidden by pio- 
vincml law. Is intra vires the Dominion 
I’.uliamcnt. — C oijj Seat. Ltd. r. 
Dominion ExrRF.8S (k>. 8c A.-(L rou 
A LIU KTA PUOVINCK (1921), 62 L. R. 

02; 02M. C. If. 424 ; [1921] 3 W. W. R. 
710; affg. 58 l>. L. R. 51; 34 Can. 
Crlin. Cos. 259; 16 Alta. L. R. J13.- 
CAN. 


115 HI. By 45 VUt. c. 119 — 

Valid .] — He Quebec TrMBEn CJo. 
(1882), Cout, 43.— CAN. 


- Regulations as to 
. ^ j«— FafW.J— B a\eb V. 

KaizeR (18D4), 26 N. S. R. 280. -CAN. 


r (p. 432) II. — 
' Fisheiios Act, 


-Tho provisions 
ox risuenoB aoi>. itfi4 (c. 8) (Doni.), 
ss. 7 a, 18, for tho licensioK & taxing 
of flbh caimerleB : — field : ultra rlres . — 
R. V. Somerville Cannery Oo., Ltd. 
(B. C.), [19271 4 D. L. R. 494 ; [H*27] 
3 W. W. R. 215 ; 49 Can. Grim. Ciaa. 
C5.— CAN. 


r (p. 432) HI. . 1 — A regula- 

tion made by Order in Connell pursuant 
to the power given by Dominion 
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FIsherlcH Act, h. 45, & adopted from a 
provindul regulation, Ux tho olToct 
that no ono hIiuII tlsh by nieans other 
than by angling Sc trolling except 
under lloonse liom a duly authorised 
offleor of tho Provinelnl (Jovi. was not 
open to objection on t ho principle that 
I’urliHinent has no power to divest the 
Dominion In favour of tho JTovinco 
of a Icglslatlvo power eonferred on It 
by the B. N. A. Ad.- -.Sitiio i>. CIattlt 
(1921), -50 O. L. R. 27 ; 01 D. L. R. 
327.— CAN. 

li (p. 432) i. Guarding of rross- 

ings.] — He Canadian PAfirio Rv Co. 
& County Sc 'J’owNsnir of Youk 
(1890), 27 O. R. 559.- CAN. 

y i. Derminum Insurance Act, 

ss. 11, 12 (I), 71, 71 I.D, 134a— 
Ultra vires.} - He Cov- 

'mALTH, [1920] 2 D, L R. 204 ; 58 
<). L. R. 401.— CAN. 


sd. Interest - Amount of—H. S. C., 
1880 (c. 127), a. 7 Intra vires .] — • 

BRADHUU.N V. PlDINUUltGlI LlFE ASBUR- 

ANPK Co. (1903), 23 0. L. T. 199: 5 
(). L. R. 057 ; 2 O. W. R. 253. - 

CAN. 


0 (p. 4S3). For **o” substitute 

128b i.” 
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advantaffe of Canada. In the case of two 
railway nridgcs, one of them authorised by 
dominion statute, which fell within the 
exception : — Held : ( I ) the right & power 
of s^eguarding the navigation of the river 
passing under k, alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) the rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain k the 
United States in 1842, the Ashburton Treaty, 
wliich proceeded on the assumption that the 
(Sovt of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, there being no imdeitaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, k the change 
made being wholly consistent with the 
treaty. — A.-Q. pou New Brunswick v. 
Canadian Pacific Hy. Co., A.-G. for 
Canada Intervening (1925), 94 L. J. P. O. 
142 ; 133 L. T. 430, P. C. 

122. Add. AiinotaHoti : — Refd. A.-G. for Quebec 
V. Nii)is8ing (y’entral Ky. k A.-G. for Canada, 
ri92«J A. ('. 715. 

122a. Expropriation of provincial Crown 

lands.] --Railway Act, 1919 (c. 08), s. 189, 
wliich empowers any railway co., with the 
consent ot tlie Governor-Genori)!, to take for 
tlio use ot the railway provinciu Crown lands 
as well as Dominion (’'jown lands, w<is within 
the legislative powei's of the Parliament of 
(’anada under Britisli North America Act, 
1807 (c. 3), AS, 91 (29), 92 (10).— A.-G. for 
Quehec V. Nii'issino Central By. Co. & 
A.-G. FOR ('ANADA, [1020] A. C. 715; 95 
L. J. J». C. 221 ; 135L. T. 620; 42 T. L. R. 
591, P. 0. 

124. Add. Annotations : — Refd. Canadian Pacific 
Ry. Co. V. Toronto Transportation <\)ni- 
rnissifin ; Toronto ^lYansportation Com- 
mission 1 '. (^anndian National Railways, 
119301 A. C. 080. 


125a. Ragulation of running rights.] — Applts. 

owned a short railway line in Alberta branch- 
ing from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, k traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
declaring its power to grant an application 
by first resp. for running rights over applts.’ 
line, with permission construct a short 
track joining it : — Held : the Railway Board 
had power to grant the application, since 
applts.* line was part of a system of railways 
operated together, k connecting one province 
with another, k it was within the legislative 
authority of the Dominion under British 
North America Act, 1 867 (c. 3), s. 92 (10) (a). — 
LiUSCAR Collieries v. McDonald, [1927] 
A. C. 926 ; 97 L. J. P. O. 21 ; 137 L. T. 779 ; 
43 T. L. R. 801, P. C. 

128a. Question of substance, not of form.] — 

A.-G. FOR Ontario r. Reciprocal Insurers, 
No. 108a. ante. 

128b. Power to impose customs duty — ^Alcoholic 
liquor imported by provlnce.]~^ustoms k 
other duties imposed by the Dominion of 
Canada ujion alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt, of British Columbia 
for the purpose of sole by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 8), B. 91, heads 2 & 3, to impose 
duties upon the importation of goods into 
Canada is not limited by sect. 126, which 
exempts the “ property ” of a province from 
taxation. — A.-G. op British Columbia v, 
A.-G. OP Canada, [1924] A. C. 222 ; 130 
L. T. 267 ; 40 T. L. R. 4 ; 68 Sol. Jo. 68, 
P. a 

128c.-- - What is — Export tax.] — A.-G. for 
British Columbia v. M(T)onald Mi^rphy 
Lumber Co., I/td., No. I35e, post. 


128b ii. JwpoiHtion of additional 

customs duties.] — field : 5.T Viol. o. 20, 
s. 11), wah not ultra vires tbo Dumlnlun 
Parllainofit. A.-O. of Canada v. 
Fostku (isa2). 3l N. B. R. 153 —CAN. 

Bf. Mn/raiorj/ Ihrds Protection Act, 
1917 (r. IH) — How far intra vires.] 
— K. V. Stuart, (1925] 1 D. Ii. R. 12 ; 
119241 .3 W. W. R. 648.— CAN. 

Bj. Soldier Settlement Art, ss. S3, 34 
— Jntro vires ]* -R. r. rowKiiri, 11023] 
ExcU. C. U. 131.— CAN. 

Bk. .rudoes Act. Ii. S. C., 1906 (r. 
188), as. 33-35 ]— In so far as the 
ubovn atU'inpt to disqualify or 

f irohlbit a judge of the King’s Bench 
roin actiiur as uii arbilrnlor in uiattciv 
lying Vk holly within provincial contixil, 
thev arc ultra Coupn. 

V. CiiosB (Man.), [1920] 4 D. L. R. 318 , 
11926] 2 W. VV. R. h08.— CAN. 

bI. Live-stock A: Livestock Products 
Act. 1923, A' rcaiilutiona made there- 
under — How far ultra rire*.] — U. «. 
COLLINB, 119261 4 D. L. K. 548 ; 46 
Can. Crlm. Com. 282 : 50 O, L. K, 453. 
-CAN. 

129 i. Pilotagt.] v. Phtbrs 
( 1873), N. D. Dig. 138.— CAN. 

1 (p. 434) I. .y-Held: Oriminal 

Code, 1892, SB. 865 &868, vrere intra Vires 
the Dominion Parliamont. — Fuck v. 
Brisbin (1895), 26 O. R. 423.— CAN. 



uiatlor, Ite prohibition & tho Bubjeot of 
evidence cstablinhlug such art are 
Within the powers ot Parliament, oven 
though the act is one that relates to 
pmporty 6c civil rights. — R. v. Hodiin 
(A lto.), (1926] 1 D.L. R. 018; (102.5] 

1 W, W. R. 16 ; 43 Can. Crim. Cos. 
242.— CAN. 

o (p, 434) il. .1 — Criminal Code, 

8. 734.: — Held : tnira vires . — Dowbktt 

V. Edmunds (Alta.). (1926] 4 D. L. R. 
796 ; (19261 8 W. W. R, 447 ; 46 CJan. 
Crlm. Cos. 830.— CAN. 

o (p. 434) m. .]— Sect. 734 of 

the Canadian Criminal Code, so far as 
it purports to proliibit civil proceedings 
in respect of an assault after the dis- 
charge of the penalty imposed in a 
crixuluol prosecution under the Code, 
is ultra vires of the I’arliament of 
Canada. — R ice r. Messknoer, (1989] 

2 D. L. K. 069 ; 61 Can. Crim. Cas. 
147 ; 60 N. S. R. 399.— CAN. 

o (p. 434) Iv. Issue pf eetHfioate 

releasing from all further proceedinge 
ciinl or criminal.h—HM : 32 & 33 
VIot. c. 20, 8. 45, Is not ultra vires. — 
WiiaoN V. CODTRE (1866). 26 N. B. R. 
516.— CAN. 

q (p. 434) I. .]— O’Brien v. 

Rotai. GBOuaR Co., Ltd., (1921] 1 

W. W. R, 669 ; 57 D. L. R. 301 ; 16 
Alto. L. R. 373 ; 35 Can. Crim. Cas. 
22. -CAN. 

s (p. 484) i. Canada Grain 

Act, 1919, 8. 95 ay—Whether aneW^ 
to or necessary for operation of Domi- 
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nion law.] — The above Act is not in tho 
nature of an aueillar> provision which, 
whilbt cDoroaohing upon matters 
assiguod to the provincial legislatures, 
is required to prevent a sobeme of a 
Domuilou law being defeated : nor is 
it a case ubero, in order to operate a 
validly enacted law, procedure must 
be adopted to make enootlve that law 
even though it Invades the legislative 
fields of tho provinces in respect of 
property or civil rights. — 11. v. 
Eastern Tkrminai, Elevator Co., 
(1925] S. C. R. 434.— CAN. 

■ (p. 434) H. .1— Tho pro- 

visions of the above Act, requlrli^ a 

J irimary grain-dealer to toko out a 
ioonoe thereunder, Sc prescribing the 
form of contract to be used on the 

? urohase of grain, are ultra vires . — 
'KIMBLE V. Cafuno, [1927] 1 D. L. R. 
717 ; [1927] 1 W. W, R. 188 ; 22 Alto. 
L. R. 636.— CAN. 

a (p. 434) m. War legiOoHon 

— E^abHshment of Canada Wheat 
Board.] — Held: the legislation & 
Orders in Council estabiishing the 
Board were infra vires tho Dominion 
Parliament as being either (a) legiala- 
tion arising out of war, or (b) legola- 
tion of trade k oomxoeroe. — ^A.-0. fob 
Canada v. Alexander Brown Mill- 
IKO 8c Elevator Oo., [1983] 4 D. L. R. 
443 ; 63 O. L. R. 898.— CAN. 

dd 1. Courts — Power to establish — 
Maritime court — Jurisdiedion limited to 
Ontario— -Valid.]— Tax Pioton (1879), 
4S.C. R. 648; 1 Cart. 557.— CAN. 



VoL ZVn. — ^DapendeneieB. Caaei 180a— 186b. 


180*. ** Peace, order & good government of 
Canada ** — Whether trade disputes included.] 

— Toronto Electric Combs, v. Snider, No. 

170a, posi. 

ISOb. Taxation — Income tax.] — (1) The Parlia- 
ment of Canada had power under British 
North America Act, 1867 (c. 3), s. 01, head 3, 
to enact Income War Tax, 1017, & the 
amending Act of 1019, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Cana^ is rendered liable to 
pay income tax. 

<2) A minister of the Govt, of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payaolo to him under 
statutes of the province. — Caron v. R., 
[1924] A. O. 000 ; 04 L. J. P. C. 0 ; 182 L. T. 
218 ; 40 T. L. R. 874, P. C. 

180c. Salary of provincial official— Whether 

liable.] — Caron v. R., No. 130b, ante 

180d. Navigation of river — Formerly considered as 
In provincial control — Ashburton Treaty.] — 
A.-G. FOR New Brunswtck v. Canadian 
Pacific Ry. Co., A.-G. for Canada Inter- 
vening, No. 121a, nnte. 

131. Add. Annotation : — Refd. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 

182. Add. Annotations: — Apld. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. Refd. 
A.-O. for Canada v. A.-G. for Ihitmh 
Columbia, [10301 A. (\ 111. 

134. Add. Annotation : — Consd. A.-G. for Ontario 
V. Reciprocal Insurers, [1024] A. C. 328. 

135. Add. Annotations A.-G. for Manitoba 
V. A.-G. for Canada, [19‘^5| A. C. 5(51 ; Kru* 
Beach Co. v. A.-G. for Ont/mo (1929), 1(5 


T. L. R. 33. Mentd. A.-G. for British 
Columbia v. Canadian Pacilio Ry., [15)27] 

A. C. 034. 

186a. Direct— What Is. I — A tax is not 

“ direct taxation ” within British North 
America Act, 1807 (c. 3), s. 02, bead 2, unless 
in substance it is one which is (lemanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 

In answer to questions referred by the 
Governor- General, namely ; (1) whetbor 

the legislature of Manitoba liad authority to 
enact c. 17 of its statutes for 1923, entitled 
“ An Act to provide for the collection of a 
tax from pemons selling grain for future 
delivery,” & (2), If the Act was ultra vires in 
certain parts, then in what pai*ticulai*8 it was 
ultra vires : — Held : the Act was wholly 
ultra vires j since in many transactions to 
which it relatcil the person paying the tax 
would indemnify hitnsolf at the expense of 
others, A it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form. —A.-G. FOR Manitoba v. A.-G. 
FOR Canada, [1926] A. C. 501 ; 94 L. J. P. V. 
146 ; 133 L. T. 15)3 ; 41 T. L. R. 409 ; 69 
Sol. Jo. 415, P. (’. 

Antutfafum — Con&A. \ (J ft>r Hrithli C’olumbl i r. Cnnafllaii 
Paolflc Rv , [lli27J A. C. 03*. 

185b. .J — A tax imposed by a 

provincial legislature, in respect of a com- 
modity, is an indirect tax, &. ultra vires under 
British North America \ct, 1867 (c. 3), 

B. 02 (2), if trom the terms of the Act thcrci 
apx)ear8 an expectation & intention that the 


dd il. Power to extend juris- 

diction — Court created by Imperuil 
Ad — Falid.]— A.-G. of Canada t>. 
Flint (1884), 16 S O. R. 707 ; 4 
Cart. 288.— CAN. 

dd ill. tho 

Doinlnioa Parliament had power to 
confer jurisdiction ou a ct. to tiy 
oflonces ugainRt Inland Kevenuo Act, 
II. S C. o. 34.— R. V. Kennkdx (JU()2), 
35 N. S. R. 260.— CAN. 

sp. Appeal to Supreme Court of 
Canada — 42 Vid. c. .SO, s 0 — Ultra 
Grand 1’bunk Ry. CX> v. 
Credit Vallp.y Ut. Co. (1875-1908), 
1 Cout. Dig. 282.- CAN. 

Bt. Jury —SeUUion of jurors — In 
criminal cases ]— 11. v O'Roukkii. 
(1882), 32 C. P. 388 —CAN. 

»w. Opium d Narcotic JJtuff Act .] — 
Tho Opium & Narcotic Drug Act, 1923, 
now R. S. C. 1927, c. 144, Ib intra wren. 
— R. V. Gordon, 11928] 2 D. L 11. 
315 ; 11928] 1 W. W. R. 078 ; 49 Can. 
Crlm. Cas. 272.— CAN. 

sx. .] — R. V. Wakabayasht, R. 

r. Lore Yip, 1192H] 3 D. L. K. 226, 
(1928J I W. W. R. 487 ; 49 (-^n. Grim. 
Caa. 392 ; 39 B. C. R. 310— CAN. 

»y. Agnculture — Live Stock Pedigree 
Ad .] — Agriculture ” within B. N. A. 
Aot, s. 95, is not restricted to tbe 
cnltlTation of the tlelds. The purpose 
of Live Stock Podigree Aot being to 
improve tbe quality of live stock on the 
farms of tbe Dominion, it Is inira vires 
of tho Dominion under said section. — 
R. V. Davenport. (1928] 2 D. L. R. 
863 ; [1928] 1 W. W. R. 876 ; 60 Can. 
Crlm. Caa. 40.— CAN. 

sz. CMd <t Silver Marking Ad 
intra wes.]—Held : Gold & Silver 
Marking Act. 7 & 8 £dw. 7, c. 30, 
B. IQ (6). Is vnJtra vires of the Dominion 
Parliament.— H. v. Lee (1911), 18 
O. W. R. 845 ; 2 O. W. N. 033 ; 23 
O. L. R. 400 : 18 Gan. Crlm. Caa. 
480.— CAN. 


sa. CovihiniH Jnvesligatiim Att, 
It. S. C, 1927, <1 Crmiiiial (oUt, 
1 49S.J — field ultra rues the I^uiliu 
inout of Canada — lb Validiiy oi ihk 
COHBINUS iNVkanUATlOV AC T A OI 
S. 498 OF TUI. CIUMINU CODE IDU.K 
KNfli., [19291 2 D L. R. 802 , S ( 

109 . 52 Can. CTIm. Chh. 223.— CAN. 

sb. Pints — Payment to mvnuipal 

authority |— Tho proviso to «ert. 10.(6 
of the Grlinlntil Code, onm ting that the 
tlucH rcfcrn>d to therein shall be puid 
to the ratmiclpal authority, is intrn 
vir(<t . — Toronto v It., [1929] 4 

D. L. K. 832 : 52 Can Crlm. Cos. 59 , 
64 O. L. it. 129.— CAN. 


so. Powtr to prohilnt harbouring 
goods within terrdonal walern.] — 'I' ho 
Purllamont of Canada, in legislating 
for tho effective ubHorvauee of Its 
customs law 8c the pruteottun of its 
revenue, may prohibit the burbouilng 
of goods within the territorial waters of 
ranada, 8c thus s. 217 (4) of tbe 
Customs Act, It. 8, C., 1927 (o. 42), Is 
intra vires , — U. v. Boutilier, (1929] 2 
D. L. K. 849 , 51 Con. Crlm. Cos. 31 1 , 
60 N. S. R. 492.— CAN. 


■d. Wafer power — Powers relating to J 
— Re Waters & Water Powers 
Rkferkncf, (1929J 2 D. L. It. 481 ; 
8. C. K. 200.— CAN. 


PART 11. SECT. 8, SUB-SECT. 4.— 
A. (b) iii. 

w I. Nova Scotia Railway 

Arrangement Ad — VUra wrts ] — Mdb- 
Docu V. Windsor 8c Annapolis Ry. 
Co. (1877), 3 Cart. 368.— CAN. 


w li. Nova Scotia Wtndxng-up 

Ad — Valid. J — Re W ali.acb H f ESTis 
Grey Stoke Co. (1881), 3 Cart. 374.— 


a (p. 436). For ** a. Taration — 
Direct — Power to impose .] — *’ sub- 
stitute 195ml. TaxaUon—Dired — 
What is.]--- »• 


tor 


substitute 

hubstltuto 


b (p. 435). 

136a U.” 

o (p. 4.55). Foi 
•• 1360 iH.” 

185a Iv. _ . ] ~ city 

Alt (8nsk ). H. 41 5u, which uuipowers 
t)ju oily eouncil to enact a bjo law 
rnquUiiig eveiy person attenuuig a 
place of ainusement to pay a tax upon 
laoh adminsJon to siioh place, is intra 
viros, &H it is a diiool tax 8c lomes 
Aithiu tbe taxatiou povveis of B. N. A. 
Aot, 8 92 (2 ) — Clarke v. Moonjc 

Jaw (Citv), H'jj'H 2 D. L. R. 210. 
16 dusk. L k. 332 . [19231 1 W. W. It. 
1126 -CAN. 

135o V. 1--A muni- 

cipal tux sought to be impom>d on a 
trustee on uHsossmeiit under Ontario 
Assessuu ut Act, It H. U , 1914 (c. 195), 
H. 13 (3), as enacted by 1922 (c. 78). 
8. 1 2, in roHi»ect of Ineome “ not 
wholly distributed annually,** is an 
iudirort tax & ultra vires— OP 
Windsor CoRi'N v McLeod, [1926] 2 
D L. It. 97 , [1926] S. C. It. 450 . 57 
O. L R 16.- CAN. 

136a vl. - — .]— Deft., 

the body incorijorated by tho British 
C’olumbia Land Settlement A DoveJop- 
Act, took Tirooci dings under ss 40 ^5 
of the Act, It. S. B. C., 1921, c. 128, 
with respect to lands of which pltf. 
was tho registered owner, A penalty 
taxes provided for by s. 63 were Im- 
posed. Pltf. sued deft , atUu king said 
legislatlun as ultra mrts, us piovidlug 
fur indirect tuxutiuu, A claimed 
damages, an Injumtlon, etc. .— Utld : 
the taxation olTectcd upon tho land 8C 
the owner was din f t & inf ra v ires,— 
ItATThsumiY V. Land menUBMENT 
Board, [1929 1 1 D. L. H. 243 ; 8. C. B. 
52 ; affa , [1928] 3 D. L. R. 382 : 2 
W W. It. 475 , 39 B. C. R. 523.— 
CAN. 


(p. 436) I. 

Ploacmer waoow Co. v. Wilson 
(1885), 3 Man. L. R. 68.— CAN. 
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orson required to pay the tax will indemnify 
imself upon a resale of the commodity taxed, 
oven if in the case under consideration no 
resales have taken place. 

An Act of the legislature of British 
Columbia, Fuel-Oil Tax Act, II. S.. B. C., 
1924 (c. 261 ), requiring that every person who 
shall purchase within the province fuel-oil 
for the finst time after its manufacture in, 
or importation into, the province, shall pay 
a .tax thereon, is invalid. — A.-Q. for British 
Columbia v. Canadian Pacific By. Co., 
fl9271 A. C. 034 ; 96 L. J. P. C. 149 ; 137 
Sj. T. 745 ; 43 T. L. B. 760 ; 71 Sol. Jo. 701, 
P. C. 

JnnotoHon : — Consd. EHe Beach Co. r. A.-O. for Ontario 
40 T. ].. II. 

135c. .] — The Halifax Corpn. 

charter provided that the owner of property 
let to the Crown, or to any person exempt 
from taxation, should be deemed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the promises were 
used for business purposes : — TJdd : the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
8. 92 (2), & was within the powers of the 
province. — Haufax Cori'N. v. Fairrankb’ 
Estate (1927), 44 T. L. B. 5; 71 Hoi. Jo. 
940, P. C. 

^ Succession duty.] — See Nos. 

140-1 42a, pout. 

135d. .] — ^Minc Owners Tax Act, 

1023 (c. 83), of Alberta, purported to impose 
upon every mineowncr, as therein defined, 
a percentage tax upon the gross revenue of 
his mine during eacli preceding month : — 
Held : the tax was not direct taxation within 
British North America Act, 1807 (c. 3), 
B. 92 (2), & the Act was uUra virea. — B. v. 
Caledonian ('•ollteries, [1928] A. C. 368; 
97 L. J. P. C. 94 ; 1.39 li. T. 626 ; 44 T. L. B. 
622, P. C. 

AiinoMiov : -Rafd. A.-O. for BrJtiHh Columbia t\ McDonald 
Murphy Ijiunbor Co., 114)30] A. 3.')7. 

186e. — .]- Forest Act, 1924, s. 68, 

of British Columbia, iirmosod a lax upon all 
timber cut within the Province, except that 
upon wliieh a royalty was jiayable, but pro- 
vided that in the rase of limber used or 


manufactured in the Province there should 
be a rebate of nearly the whole tax. The 
Act prohibited under penalty the export 
of any timber without a ccrtilicate that the 
tax due in respect of it had been paid : — 
Held : (1) the tax was invalid because it was 
an export tax, & so fell within the category 
of duties of customs & excise, which the 
Dominion legislature had exclusive power to 
impose by British North America Act, 1867 
(c. 3), s. 122 ; (2) also because it was indirect 
taxation, & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act ; (3) a tax levied on a 
commercial commodity upon the occasion of 
its exportation in pursuance of trading 
transactions cannot be described as a tax 
whose incidence, by its nature, is such that 
it is finally borne by the first payer & is not 
susceptible of being passed on. — A.-O. for 
British Columbia v. McDonald Murphy 
J..UMBEB Co., I/TD., [1930] A. C. 357 ; 99 
L. J. P. C. 113 ; 143 L. T. 1 ; 46 T. L. B. 
260, P. C. 

136. Add. Annotaiiona : — Consd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. K. 5; 
11. V. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co. v. A.-G. for Ontario (1929), 
40 T. lu B. 33. Refd. Caron .r. R., [1924] 
A. (’. 999 ; A.-G. for Manitoba v. A.-G. for 
Canada, [1926] A. C. 601 ; A.-O. for British 
Columbia v. Canadian J*acific By., [1927] 
A. C. 934 ; A.-G. for Manitoba v. A.-G. for 
Canada, [1929] A. C. 200. 

138. Add. Annoiatwna: — Refd. A.-O. for Manitoba 
V. A.-G. for Cimoda, [1926] A. C. 60) ; A.-G. 
for British Columbia v. Canadian Pacific By., 
[1027] A. C. 934. 

140. Add. Annoiationa : — Mentd. New York Life 
Insce. V. Public Tnistee, [1924] 2 Ch. 101 ; 
Bicliardson v. Bicliardson. [1027] P. 228. 

141. Add. Annoiationa: — Consd. A.-G. for Manitoba 
V. A.-O. for Canada. 11926] A. C. 601. Refd. 
Halifax Coi*pn. v. Fairbanks’ Estate (1927), 
44 T. L. li. 6 ; Erie Beach Co., Ltd. v. A.-G. 
for Ontario (1020), 40 T. L. B. 33. 

142. Add. Annotaiiona: — Consd. A.-G. for Mani- 
toba V. A.-G. for Canada, [1025] A. C. 601 ; 
Erie Beach Co., Ltd. v. A.-G. for Ontario 


141 iii. .1 — TJio lax 

under SuceosHion Duly Art (B. C.). us 
applied to •• niovablofl ” outside the 
provinoo belouprinfr to a porson who 
died domiciled vitliiii tlie province. Is 
a dlroei tax & intra vires.- -lie In- 
VKUAnrrv EsTAXir, (11)24) 1 l). L. H. 
1020 ; 1 W. W. 11. 001 ; 3.1 11. C. K. 
318.— CAN. 

141 Iv. .1 — .^uccoKslon 

Duty Act. II. 8. O. 1914 (e. 24):— 
Held : itUra vires . — A.-U. niR Ovtario 
V. BAnv, (1020) 3 D. L. R. 028; 69 
O. L. R. 181.— CAN. 

141 V. .]- SuceoHsion 

Duty Act, 1915, b. 10 (0) //cW 
intro vfrcji.— R. r. Donkoal (Maix- 
emovEsa) (1923), 51 N. B. R. 309; 
11924] 2 D. L. U. 1191.— CAN. 

141 vl. .]~HeJd: 

tbo taxation impnged under Sueuossion 
Duty Act, R. 8. B. C., 1921. >vaB direct 
taxation, & iiUra vires.- UNTrcRM\KR 
Estate v. A.-G. rou British Co- 
i^UMRiA, (1029] 1 D. L. R. 31.6; 
8. C. R. 84 ; ajfg., (1928) 3 D. L. II. 
311 ; 2 W. W. R. 209 ; 39 B. C. R. 
533.- CAN. 

141 vil. The tax 

linpoBOd by Forest Act, R. S. B. C., 
1924 (c. 93), on tlmbw which Is cut 


within exported from the province 
is an Indirect Uix. & its impotdtion Is, 
therefore, ultra vtrea of the provlnw*. — 
MacDonald Murphy Lumber Co., 
Ltd. r. A.-G. FOR British Columbia 
(B. C.), 11929] 4 D. L. 11. B:.4 ; 2 
W. W. R, 629; affd.. (1930) A. C. 357. 
D. 0.— CAN. 

j 1. Exemption from.J — Held: 

tbo power & authority to raise revenue 
for Domioiou purposes was specially 
triven to tbo Parliarnont of Canada, & 
any Icffislation passed by the Old 
Drovlnco of Canada, denylnx the rixbt 
to tox or oxcnipUug any subject In 
Ontario to pay buco tax, could not 
be valid after tbo passing of B. N. A. 
Act, 1807. — Hoijustead v. Minister 
OF Customs & Excise, [1927] Exch. 
C. R, 08.- CAN, 

1 (p. 430) i. .1 — Howkers & 

Dcdlers Act. II. S. S.. 1920 (c. 147), 
applies to a hawker & pedlor acting as 
such as the agent of a Dominion co., 
oven tliough Its letters patent give It 
the power to sell & make known its 
products through ** salesmen 4Sr agents 
going from honse to hause ic displaying 
sninmeb," etc., the licence foe Imposed 
by tlio Act not Udtig an indirect tax. & 
not being made so by the fact that an 
employer pays it for his agents. — R. 
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(Sinclair) r. Gephardt, (1926] 2 
D. L. U. 9.60 ; I102C] 2 W. W. R. 236 ; 
45 Can (Yim. Cus. 321 ; 20 Sask. R. L. 
486.— CAN. 

n (p. 430) I. Of Dominion notes 

forming pari of bank reserve — Valid .] — 
Windsor r. Commercial Bank of 
Windsor (1882), 3 R. & Q. 420 ; 3 
Cart. 377.— CAN. 

q (p. 437) 1. .] — Ontario In'-ur- 

onoo Act, 1924, ss. 168, 180:— /ir/d: 
intra vires. — Re Insurance Co.vtracts, 
11926] 2 D. L. R. 204 ; 68 O. L. R. 
404.— CAN. 

q (p. 437) II. .y-Held: the right 

to empower the imposition of lioonso 
fees on insurance cos. was intro vires. — 
Halifax City Corpn. v. Western 
Assurance <^. (1886), 18 N. S. R. 
(6 R. & G.) 387.— CAN. 

q (p. 437) lil. .y-Held: Ordi- 

nance incorporating City of Calgary 
(No. 33 of 1893). s. 117 (41). was infra 
Tires. — Enoubh v. O’Neill (1899), 4 
Terr. L. R. 74.— CAN. 

q (p. 437) Iv. .] — Held: jaect. 

85 (1) of Insurance Act, R. S. O., 1927 
(o. 222). is ultra vires of the Ontario 
Legislature. — Yorkb v. Continental 
Casualty Co. of Can., (1929] 3 
D. L. R. 662 ; 64 O. L. IL 109.— CAN. 



VoL XVIL— Dependencies. Cases 14S~162a. 


(1029), 46 T. li. R. 33, Refd. Brassard v. 
Smith, ri926] A. C. 431. 

142a. .] — Certain shares in applt. 

CO., which was registei*ed in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. Bv Ontario 
Succession Duty Act, s. 10 (2), '* No property 
in Ontaiio belon^ng to any deceased person 
at the time of his death . . . whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall bo 
transferred . . . until the duty, if any, is 
paid, or security given therefor, & any corpora- 
lion or person allowing such property to bo 
so transferred . . . contrary to this sub- 
section shall be liable for such duty ” : — 
Held : on the death of the shart'holder, as the 
co.’s share repster was required by law to bo 
kept in Ontario & as the shares could therefor© 
bo efToclivcly dealt with only in Ontario, the 
shares were situate in Ontario Ac subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation & was 
not vUra vires of the Provincial Legislature. — 
Kiue Beach Co., Ltd. v. A.-G. for Ontario, 
L1930] A. C. 101 ; 90 L. J. J\ C. 38; 112 
L. T. 150 ; 40 T. L. R. .33, P. C. 

144. Add. Annoiaiion : — Refd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 5. 

146. Add. Annoiaiions : — Refd. A.-O. for Ontario 
V. Reciprocal Insurers, (1924] A. C. 328; 


Caron v. R., [1924] A. C. 999; Toronto 
Electric Oomrs. v. Snider, [1025] A. C. 390 ; 
A.-G. for Manitoba v. A.-G. for (’nnada, fli»29 1 
A. 0. 260. 

145a. Construction of legislation — Limitation 

to provincial Jurisdiction.] — A.-G. for 
Ontario v. Reciprocal Insurers, No. lOSa, 
ante. 

148. Add. Annotation .-—Refd. A.-G. for Manitoba 
V. A.-G. for Canada, [1929] A. C. 260. 

149. Add. Annoiaiion : — Consd. Cluing Chuck r. 
R., [1930] A. C. 214. 

150. Add. Annotations Consd. Chung Chuck v. 
R., [1930] A. C. 214. Refd. Nadau v. K. 
[1920] A. C. 482. Mentd. R. v. Lincolnshire 

Brett, [1929 1 2 K. B. 192. 

163. Add. Afino/aiion : ■ -Rotd. Tlic Pagornes, 
11927]P.311. 

154a. No power to confirm transfer of federal 

railway.] - Bourooin r. Compaonie du 
Chemin de Per de Montri'oal, Otpaavv, 
ET Occidental (1880), 5 App. Gas. 381 ; 4i» 
L. J. P. C. 08 ; 42 L. T. 414, V. C. 

159. Add. Annotation Refd. A.-O. for Ontario 
V. Reciprocal Insurers, [192i] A. C. 328. 

161. Add. Citations A. V. 203; 9.3 

L. J. P. C. 33 ; 130 L. T. 227. 

162a. Legislation incidentally alToctlng.] — 

A.-G. FOR Ontario v. Rkciproijal Insurers, 
No. 108a, artte. 


146 iii a. .] — Lepink v . 

Laurent (1891), 17 Q. L. It. 226. — 
CAN. 

146 xil. .] — Govt. Liquor 

Act, 1921 (c. 80). ^bich in a 

Hoard of Control the oxchwivo boJc of 
uiloxicutinfiT liquor withiu the provinco, 
iH xntra vires. — It. r. KEitunsoN (H.C.), 
11922J 2 W. W. H. 473 ; 69 ]). L. K. 
15;i ; 37 Can. Ciirn. Cab. 89.- -CAN. 

146 xiii. .) — The imposi- 
tion by Govt. Liquor Act, 1921 (c. 30). 
H. .*»;», of a tax ujjon any liquor not pur- 
chased from a vendor at u Bovt. 
li(luor Btoixs is infra inns the provincial 
leFusluture.-- LmLK r. A.-G. K)U 
Hnn iBij CoiL’MHiA fli.C.), [1922] 2 
W. \V. K. 3.'iy ; Co D. L. Ji. 297 ; 37 
Gan. Crini. Cas. 189 : aXfr/., 60 1). Ij. R, 
33.'.; SO H. r. R. .'Un.- CAN. 

148 xiv. — - - — .] Sasltot<?hcw.in 
Temperance Aet, R. .S. S., 1929 (c. 194), 
s. J 1 (2), ivquinny: every buMver, dis- 
Liller, &. liquor cxpoitcr to luako 
eertain returns to the Ctjmnjibsiou ib 
infra vires the provincial Irg-jsl.atuic, 
even in robpeot to a liquor cxpoit co. 
incorporated by the l)onnriion Par- 
liament. — R. V. Regina Wine Sc 
Spirit, Ltd., R. r. Pkaiuip. Drug Co., 
Ltd., [1922J 1 W. W. R. 195; 65 
D. L. R. 2 j8 ; 36 Can. Crim. Cas. 348 ; 
16 Susk. L. R. 100.— CAN. 

146 XV. Suspension of 

Canada Temperance Act .] — Sheehan 
V. Khaw, [1928] 2 I). L. R. 468 ; 49 
Can. CTim. Cas. 357.— CAN. 

146 xvL .]— field : reading 

sect. iG of Liquor Control Act 
(Ontario), 17 Geo. 5, c. 70, in connection 
with sect. 72 (1), the latter must bo 
regarded as limited to cases over which 
the Ontario Legislature had Juris- 
diction, & not as an attempt to invade 
the field of Dominion Legislature. — 
R. V. Ruddick, 1 1928] 3 D. L. R. 208 ; 
49 Can. Crira. Cas. 323 ; 62 O. L. R. 
248.— CAN. 

I (p. 488) I. .1— 

BlEEra V. McLennan (1876), 2 R. Sc C. 
6 ; 2 Cart. 400.— CAN. 

c (p. 438). For “ I*rohibition 


Art- -Covflscaiorv prommons ” read 

“ Cmfiseatory provisions l‘ro- 

hihition Act,*’ 

0 (p. 438) I. — Aci of 18815 

(e. 3), h. Uild : the right to 

impose foifeiture iimler Iho abovi 

bcct. of an olIemler’H goo«lH us punish- 
ment was uithin the t.owets of tlie 
piovineial legislatuie.- R r. (.aioimui 
(1892), 2.) N. 8. R. (13 R. A' (5.) 48. 
CAN. 

d (p. 438) i. Alberta Liquor 

Control Act, 1924 (r. 14).]- ItrUt: 

sect. 113 (3) of the almvo Act was 
ultra vires, R. i>. Fouiia.n (Alta.), 
[1927] 1 W. W. R. 689 ; 48 Can. Crim. 
Cas. 86.— CAN. 

f (p. 43«) i. Itestricli'nis on 

ejrpori,]— The rciiunvnients in 8as- 
katcheuau Tcmiioraiwo Aet, that, all 
waiehoUM'H in ulileti liquor Is kept (m 
e\poit bo located in eities having a 
population of 10,006, is xrUra mrt’i — 
Canada Dbimis, Lid. v. A.-G. ion 
SXbKATdIKUAN (Samk.), 11922] 2 

W. ^\. It. 1089; 67 D. L. R. 3; 38 
Can. Crim. (’as. 69 ; 1 5 Sank. L. R. 
596 ; varying, 66 D. L. R. 815 ; 37 
Can. Cilm. Cas. 367.— CAN. 

k (p. 438)i. Creation of criminal 

offencis .] — Saskutchowau Teinperam e 
Act, R. 8. a„ 1920 (c, 194), s. 68 (2). 
as amended, Is ultra vires the pirwincJui 
legislature, in so far os It pi of esses to 
bet up certain acts as a criminal offenec, 
namely, the obstruction of the 
” oltie»*i ” luontloned in sect. 2 (7a) In 
the execution of his duties under the 
Act. — R. (WiUHTi) V. Magee (Sask.j. 
[19231 3 W. W. II. 65 —CAN. 

k (p. 438) ii. Imposition <t 

recovery of fines d; penalties— Valid .] — 
R. V. McMuxan (1873), 2 Pug. llO ; 
2 Cart. 489.— CAN. 

k (p. 438) iil. S. P. R. v. Ronan 
(1891), 23 N. 8. R. 421.— CAN. 

k (p. 438) Iv. Amendment of 

Temperance Act A A (c. 18>— r«/idf/i/.J 
— OooET V. Rhomb Municipauty 
(1877), 2 Cart. 385.— CAN. 

151 1. Barristers — Provision aulho- 
rising remuneration by share of pro- 
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reeds of action, ] - 1 1 is ultra virt s u 
provincial logidaluio to alter tiio law 
1 ‘eluting to cbMinperty, unthorisliig 
baMiHtor.s A holrn. witliin thu piovineo 
toeontraet u itii elienlb for payment for 
I»rofebnloniil nerviees liy nay of a sharti 
of the pioeeeilH of act ions in lieu of thu 
usual eobts. 'I’Mnou v. Mackintghm, 
II 92 II 3 D. h R. 926; 3 W. W. It. 
97 ; 31 H. C. It. :.6.- CAN. 

161 ii. a. J*. Ue Constitution A i. 
yUKH'IIONH DinEIlMINATION AdT, /fc 

Lkgai. 1tu>fi<.h.mion8 Act (R. Ck), 
11927) 4 J». L. R. 19.'); [1927] 2 

W. W. R. 808 : 48 Cun. Crim. Cas. 
278.- CAN. 

o (p. 4;i9) I — .]-Itls 

not cotni>eteiii to the logJhlat are of the 
Piovineo of Alberta to enuet h^glblatJon 
authorising tho eonstruction tc opera- 
tion of ruilvNays In sueh a manner us to 
liiterforo with tho physical striieturo 
or with the oparation of railways 
Huhjixit to tho jurlsdh'tlon of tho Pur- 
liaiiieiit of Canada.— /fr ALUEurA 
ItAlJ.WAY Leoihla’Iion (1913), 24 

V\'. L. R. 630 ; 4 W. W. R. 608 ; 48 
H. G. R. 0 ; 12 I). L. H. l.')0 ; 15 (’an. 
Ry. Gas. 213.- -CAN. 

o (p. 439) ii. - — JSiova SrntUi liait- 
vay Arrangement Act — Valid.] He 
Windsor & Annapolih Ry. Go. ( 1 883), 
4 R. & G. 312 ; 3 Cart. 387.- CAN. 

160 ii. .]- Goal Mines 

Regulation Aet, s. 4, os amended bv 
Coal Mines Regulation Amendment 
Aet, 1890, 8. 1, provides lh.it ” no 
Ghluamon Khali bo employed in, or 
ailouod to be for the jnirpoHO of employ- 
ment In, any mine to wldfh this A( t 
upplieb, below ground, ” Is within tho 
eonstltutlonal power of tho provincial 
Legl“laturc as being a rcgulaton of 
Gf>al Mines, S' ts not ultra vires an an 
interference with the bubject of aliens. 
—Jtf CoalMimx Regulation Amend* 
Ml.sr A(T, 1890 (1896). 5 R. C. R. 306 ; 
1 M. M. Ca-,. 116.- -CAN. 

q (p. 440) i. Chinese IlegvlalKm 

Act, 1884, 8. 14 — Ultra vires.]— K. ''• 
Gold Comr. ok Victoria DiHiim i 
(1886), 1 B. C. R. pfc. 2, 260. - CAN 



Caaes 164^ 164a. Engush and E»mE Digest Sdfplehent. 


164. Add. Annotation : — Dlstd. Lord’s Day Alliance 
ol Canada v. A.-G. for Manitoba, [1925] 
A. C. 384. 

164a. .] — Lord’s Day Act (R. S. Can., 1900, 

c. 158) made it a punishable offence to run 
or conduct Sunday excursions ** except as 
provided by any provincial Act or law now 
or hereafter in force.” An Act passed by 
the legislature of Manitoba in 1923 to amend 
Lord’s Day Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
pi'ovince. Sunday excursions were not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 


by 51 Viet. c. 33 (Dom.) ffeW ; the 
Manitoba statute of 1923 being merely 
ermissive, Sc not dealing with a matter 
rought within the criminal law, was com- 
petent to the provincial legislature under 
British North America Act, 1867 (o. 3), 
8. 92, heads 13, 16 ; &, that being so, the 
Act was a provincial Act ” now or hereafter 
in force ” within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justidei as Dominion 
legislation by delegation or reference. — 
Lord’s Da.7 Alliance of Canada v. A.-G. 
FOR Manitoba, [1925] A. O. 384 ; 94 

L. J. P. O. 84 ; 132 L. T. 678 ; 41 T. L. R. 
225, P. C. 


164 V. — -.] — Held: Lord'H Day 
Onlirianoo, 8. ‘i, xva» infra rirca. — Falijs 
V. l)Ai/rnAHKu0912), 21 W. D. R. 171 ; 
2 W. W. 11. 132 ; 4 D. D. R. 705 ; 4 
Alta. L. R. 361.- CAN. 

165 Vi. r.] — Ki'.iai.Y V. 

Lovnov & Lark Eiiik Rt. & Tuanh- 
PORTATIUN Co. (1U13), 28 O. L. R. 
606 ; 4 O. W. N. 1234.- -CAN. 

165 viJ. liesiriciionH on sale oj 

shares.] — Sale of SharoB Act, R. H. fo. 
(11)20), 8. 4, in Ko far an it purports to 
apply to tlu» bale of its own HharoB 
by a Dominion co., is vltra vires tho 
provinc'inl ioRiHlalure. — L ukei & A.-O. 

ron SASKATrilEWAN 1*. IIUIIIENIAN 

FAHMEita ISlkva'iou Oo., Ltd., [1024] 
1 D. h. R. 706 ; fl924] S. C. R. 56 ; 
1 W. W. R. 5 7 7. --CAN. 

165 viil. .] — Solo of Sooun- 

tles Act, 1923 (N. IJ ), s. 4, so far as 
it luirports to apply to sales of shares 
of Dominion cos., Is ultra vires tho 
provlnoiol loKislatnro. — R. v. HENDKn- 
SON, AV p. Queen (1924), 51 N. D. R. 
346.— CAN. 

166 lx. .] —Sale of Shares 

Act, 1924 (o. 175) (Mun,), & Municipal 
& Public Utility Rourd Act, 1026 
( 0 . 33) (Man.), so far as they puri«>rt 
to apply to tho sale of Its own shares 
by a Dominion ultra 

vires. — jV< Salk of Suaheb Acr Sc 
Munioti’al & Public Utility Board 
Act, 11927] 2 W. W. R. 480 ; 36 Man. 
L. R. 583.- CAN. 

f (p. 442) i. — - .]—Ueld: 

tlio Doinmiou Parliament had power 
under B. N. A. Act, 1871, tt) enact 
Allirrta Act, s. 17 with its piotcotivo 
provisions icstriotinK fidl loRlslatlvo 
i>o>\cr as toed noattou, notwithstanding: 
that those provisions area modification 
of B. N. A. Aol, 1867, s. 93. School 
Attendance Act does not \ lolatn ony of 
the protective provisions preserved by 
Alberta Act. s. 17. — R, (Brooks) r. 
Ulmlr. 11923) 1 D. L. U. 304 . 38 
Can.Crim.Cos. 207; 19 Alta. L. K. 12; 
11923] 1 W. W. H. 1.— CAN. 

-A local 


(P. 442) i. 




lot^slatuic cun fix tho number of ffraud 
Jurors v< ho shall compobo tho panel, but 
not tho nutnbor of gland Jurors noceebary 
to find a good bill of iiidictmcnt. — R.r. 
Oox (1898), 31 N. S. R. 311.— CAN. 

a (p. 442) i. Jtemu aeration of 

judges .] — Having regard to B. N. A 
Act, 1867, SB. 92 (14), 96-101, the 
matters doalt with in Judges Act, 
R. 8. O. 1906, 8. 34 are within the 
exclusive authority of the provuicial 
legislatures In so far as tho Judges of 
tho provincial cts. are concerned. — 
Jte Judges Act, 1192.81 2 D. L. R. 004 ; 
52 O. L. R. 105.— CAN. 


. (p. 442) U. ■ 


Appointment of 


commissioner with judicial poay.r8.J— - 
MoLlan (Iold Mines, Ltd. r. A.-O., 
“• 

J AUeraiian of eon' 

Aitutwn of court .] — An amendment 
altering the quorum of the Ot. of 


Appeal, making it unnecessary for the 
Jmlge ordinary to sit as a member of 
the ot . : — Held : intra mres. — King v. 
King (1904), 37 N. 8. R. 204.— CAN. 

a (p. 442) Iv. rower to restrict 

bringing of action .] — A local legislature 
can enact that no civil action for 
damages shall bo brought against any 
particular iiorson or persons, including 
morabers of the logfclaturo.- -T homas 
V. Haliburton (1893), 26 N. 8. R. 55.— 
CAN. 

a (n. 442) v. Paymen to debt by 

instalments.] — An Act authorising tho 
making of a Judge’s order for such a 
payment : -TJeld : intra vires. — Gould 
V. Ryan (1894), 26 N. S. R. 461.— CAN. 

a p. 412) VI. Imprisonment of 

fraiu^ulent judgment debtors — Valid.]- - 
Er p. Ellis (1878), 1 P. &; B. 693 ; 
2 Cart. 527.— CAN. 

t (p. 443) I. .1-38 Viet. 

c. 88 '—Held : not ultra ulres as being 
an Interference %vlth trade & oomroi'rco. 
— hr p. FAiRBintN (1878), 18 N. B. R. 
(2 P. Ac B.) 4.— CAN. 

t (p. 443) 11. Jonas v. 

Gilbert (18bl),5 S. O. R. 356.— CAN. 

t (p. 443) iii. S. P. Jonas v. Mar- 
shall (1880), 20 N. B. R. 61.— CAN. 

a (p. 443) 1. — .1 — Fortier v. 

Lambe (1895). 25 S. O. R. 422.— CAN. 

a (p. 443) ii. Company 

incorporated abroad .] — Halifax City 

V. Jones (1896), 28 N S. R. 452.— CAN. 

m (p. 413) I. .] Female 

Kmploymont Act, U. 8. S. 1920, o. 185, 
is supporUiblo only as a police regula- 
tion & not under the Leglslaturo’s 
nover of making laws with respect to 
licences.— Ykl C’LUNtr.Cin of Regina, 
11925] 4 1). L. R. 1015; [192.*.] 3 

W. W. R. 711.— CAN. 

n (p. 413) i. Vancouver Island 

Settlers liiglits Act, 1904 — IrUra vires ] 
— McGhfgor V. Esouimvlt & Nana- 
imo Ry. Co., 11 9071 A. C. 462.— CAN. 

O (p. 4 13) 1. .]— 

Panauiav Pacific Rv. Co. v Ottawa 
F mic iNsuRwuB Co. (1907), 39 S. C. R. 
405.— CAN. 

o (p. 448) Ii. Works wholly 

within province.] — R. v. Mohr (1881), 
7 g. L. R. 183 ; 2 Cart. 257.— CAN. 

00 (n. 443) I. Penalties for 

frauduleni eonveyances.Y--Si(Kt. 13 Elix. 
o. 5, s. 3, Is not In foroe in Alberta. 1 3 & 
14 Geo. y. c. 5 (Alta.), s. 46, declaring this 
stat. to have boen in foroe, could not 
have the effect of introduoing s. 3. 
The Federal Parliament haying mode 
llie oominlsston of fraudulent aot« a 
oriiue, the subject-matter is criminal 
law & beyond tho competence of the 

E rovincial legislature. — Connors r. 

;gli, [198412 D. L. R. 69 ; 1 W . W. R. 
1050 20 Alta L. R. 206.— CAN. 

00 (p, 443)11. CoUtction affreight 

dP* wharfage A warehouae chargea— 
Ultra vires .] — Kastbrn Dkvelopmbnt 
Co. c. McKay^J^B), 20 N. S. R, (8 

-.1 — A pro- 


R. & G.) 826.- 
dd (p. 443) i. 


vlncial Legislature has power to pro- 
hibit tho carrying on of a particular 
business within the province as well as 
the power to prohibit certain persons 
fromcarrying It on within the province ; 
& It may authorise a municipal council 
to pass bye-laws Imposing such pro- 
hibitions within the municipality. — 
Micas’ v. A.-G. for Saskatchewan, 
[1928] 3 W. W. R. 523.— CAN. 

dd (p. 443) ii. .}— l‘roducc 

Marketing Act, 1926-27, c. 54, amended 
1928, o. 39, is infra vires with respect 
to sales made wJtliln the province 
whether delivery thereunder is made 
therein or by shipping tho goods 
beyond the province to purchasers 
residing outside it ; even, simble, 
though the contract of sale was made 
outside the province. — R. tJ. Cituno 
Chuck, R. v. Wovo Kit, R. v. 
SALK.S SKRVXCFiJ, LTD., R. V. AflSOn- 
AfKi) Growers or British Colttmbia, 
Ltd., [1929] 1 D. L. R. 750; 1 

W. \\\ B. 394 ; 51 Can. Crim. Cas. 260 ; 
40 B. C. R. 512.- CAN. 


d (p. 444) i. 

Morrison (1882), 1 
120.— CAN. 


-•i: 


-MUBNE V. 
R. pt. 8. 
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p (p. 444) I. Power to limit juris- 
diction of courts.] — No exercise by a 
provincial legislature of the legislative, 

t >ower8 given It by the B. N. A. Act can 
>0 questioned or uiterfored with by the 
cts., no matter how arbitrary or imjust 
it may be. Therefore, where a pro- 
vinciAl statute empow'ers a municipal 
council to grant, refuse, & revoke 
trade lioeuces. In its discretion, a pro- 
vision therein that the councirs actions 
with respect thereto “ shall not be 
open to question or review by aay ct.” 
is not ultra virts. — Micas v. City of 
Moose Jaw & A.-U. for Saskat- 
chewan, [1929] 3 D. L. R. 89 ; 1 
\V. W. R. 725 ; 23 S. L. R. 422 ; 
revg., sub nom. Mk'AS v. A.-Q. fob 
Saskatchewan, [1928] 3 W. W. R. 
523 ; 23 S. L. R. 412.— CAN. 

aa (p. 444) I. Power to authorise 
ereitwn of booms .] — McMillan t\ 
Southwest Boom Co. (1878). 17 

N. B. R. (1 P. & B.) 715 ; 2 Cart. 542.— 
CAN. 

gg (p. 444) i. Jurisdiction— 

Power to de^ne.] — The power given to 

S rovlnoial Govts, to legislate regarding 
tie constitution, maintenanoo, St 
organisation of provincial cts. includes 
the power to define the Jurlsdlotion ot 
such ots. territorially as well as in other 
respects, & also to define the juris- 
diction of the Judges who oonstitute 
buch acts. — Re Oountt Ooubto of 
British Columbia (1892), 21 S. G. R. 
446 : 5 Cart. 490.— CAN. 

1 (p. 445) i. No power to 

alter or amend.] — Held : Revised 
Statutes (3rd series), o. 15^ being part 
of tho criminal law of CSanada, the 
legislature ot Nova Sootia had no 
power to alter or amend any of its 
provisions. — R. «. Halifax SuBonuo 
Tramway Oo. (1898), 30 N. S. R. 499. 
—CAN. 



VoL XVIL— Dependencies. Oases ie&->178a. 


168. Add, AmwtaUona : — ApW. A.-G. for Manitoba 
V. A.-G. lor Canada, [1929] A. C. 260. Refd. 
A.-G. for Ontario v, lieciprocal Insurers, 
[1924] A. C. 328 ; Canon v. 11., [1024] A. 0. 
999. 

170a. Legislatton incidentally aflecting.>— 

A.-G. FOB Ontario v. Reciprocal iNsuBExte, 

No. 108a, ante, 

176a. Protection of denominational schools — 

- Meaning of Protestant.] — The Quebec Logis- 
latee in 1903 passed an Act, 3 Edw. 7, c. 10, 
which provided that persons professing the 
Jewish religion should, for school purposes, 
bo treated as Protestants & have the same 
rights & privileges ; that their children should 
have the same right of education as I*ro- 
testant children ; & that school taxes paid 
by them should go to the support of the 
Protestant schools. Under statutes of Ix>wer 
Canada consolidated in 1801 by 24 Viet., 
c. 36, there were outside tlie cities of Quebec 
& Montreal (the rural area) common schools 
& dissentient scliools, & within those cities 
Roman Catholic st'p.arate schools & Pnitf'st^ant 
separate schools. British North America 
Act, 1807, by s. 93, conferred on Provincial 
Legislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved “ any right or privilege with respect 
to denominational schools which any class 
of persons had by law,” & by proviso 2 
enacted that privileges conferred by law on 
separate Roman Catholic schools in Upper 
Canada should bo extended to dissentient 
schools of Roman Catholics & Protestants in 
Quebec; — Held: (1) the word “Protestant” 
in the statutes consolidated in 1801 could not 
bo construed as “ non-CathoIic,” so as 
including Jews ; tlie I'rotostant com- ^ 
munity, tliough divided for certain purposes 
into denominations, was itself a denomiimtion 
& capable of being regarde<l as “ a class of 
persons ” within British North America Act, 
1807 (c. 3), s. 93 (1); (2) having regard lo 
the provisions of the Act of 1801 as to man- 
agement & control, the dissentient schools in 
the rural area, A the separate schools in the 
two cities, had rights & priMleges within 
sect. 93, proviso 1, but that the common 
schools in the rural area had not , as although 
each school might m (act be controlled by 
persons of the faith of the majority, that was , 
not a riglit or privilege which “ a class of j 
persons had by law ” ; (3) the Act of 1861 
impliedly reseived the right of attendance 
at dissentient schools in the lural area to 


of a divergent faith ; (5) 3 Edw. 7, c. 16 
(Quebec), ^though otherwise infra vires, was 
ultra virem so far as it would enable persons 
professing tlio Jcwisli religion to be appointed 
to the Protestant Board of School t'orni's. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Examiners, or take part 
with Protestants in the establishment of a 
dissentient school outside those cities, A 
except so for as it would confer the right ot 
attendance at dissentient schools outisde 
those cities upon persons of religious faith 
diiTcrent from that of the dissontient 
minority ; (6) it would bo possible to frame 
legislation for establishing separate schools 
for non-Christians without* infringing the 
rights of tlie two Oliristiau communities, A 
that legislation so limited \could bo valifl. — 
Umscii V. Montreal Protestant Siiiooi. 
COMRS., fl928J A. O. 200 ; 97 L. J. P. C. 40 ; 
138 L. T. 650 ; 44 T. L. R. 287 ; 72 Hoi. Jo. 
137, P. C. 

Annotation: — Generally, Retd. Uoiiian Oathollc Separate 
Soliool TruHtooa v. It., [1028J A. O. 3C3. 

177a. Separate schools — Roman Catholic 

separate schools — Courses of study & grades 
of education In — Right to share In legislative 
grants.] — Roman Cathoijo Separate 

ScriooL Trusters v. K., [1928] A. O. 363 ; 
97 L. J. P. C. 69 ; 139 L. T. 493 ; 44 T. L. K. 
611, P. 0. 

177b. Act affecting Protestant or Roman 

Catholic minority — Appeal to Governor- 
General In Council.] — Bropiiy v. A.-G. op 
Manitoba, [1806] A. 0. 202 ; 64 L. .1. V. C. 
70 ; 72 L. T. 163 ; 11 T. L. R. 198 ; 11 It. 
385, P. C. 

Annntationa :—0ofUi. Hlrsoh v. ITotoutant School Comnt. o( 
Montreal, [1»28J A. (J. 200; Itomari Oatholla Hopurate 
Hohnol TnifllocH v, H.. ( I D2K J A. C. 30.) Refd. Edwards v, 
A.-O. forUunmla (1020), 4<l T. b. K 4. 

177c. .]- Roman Catholio 

Separate School Trustees v. R., [1928] 
A. C. 363 ; 97 L. J. P. C. 69 ; 139 L. T. 493 ; 
44 T. L. U. 611, P. C. 

177d. Building & public health— Application to 
denominational schools.] — British North 
America Act, 1807 (c. 3) 8. 93, do('R not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health Ac> convenience 
of the population, from apidyiiig to denoinina- 
tiomil schools. — ^T oronto Gorpn. v. Roman 
Catholic Separate Schools I'rusters, 
[1926] A. 0. 81 ; 95 L. J. P. C. 12 ; 133 L. T. 
779; 41T. L. R. 658, P. C. 


m any case sccp, y.j, proviso .5, oi me aci* 
of 1867 had that effect; (4) the provisions • 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 


A. 

178a. Property & civil rights— Ultimate Heir Act, 
R. S. A., 1922 (c. 144)— Ultra vires.)- A.-G. 
FOR Alberta v. A.-G. fob Canada, No. 98a, 
ante. 


m (p. 445) 1. What aver— Not 

Act to preoeml fraud agoing dteeae 
/odortM.}— R. V. Wason (1890), 17 
A. R. 221 ; 4 Oort. 578.— CAN. 

m (p. 445) U. Not Act 

Teals on prosecutions to 

_ ^ ^ Ues db punish 

%mder provincial Acts.] — R. v. Wabon 
| m0). 17 A. R. 221 ; 4 Cart. 578.-^ 


m (p. 445) ill. • 


- Creation of offence 


by toad legwature — Already an offence 

S ! Crimined Code — Ultra vires. v. 
allant (P. B. I.), [1928] 1 D. L. R. 


671 ; 61 Can. CWin. Caa. 209.— CAN. 

a (p, 445) 1. flowers of medical 

counnl.] — Medical ProfcBHion Act, 
R. S. S.. 1920 (c. 135). s. 40. is m»t, 
uUra vires on the ground that it 
Inlrineeson the powers of the Governor* 
General under B. N. A. Aa, 1807, 
a. 96. — Hunt v. Colleof. oi Phi- 

BIOlANS & SUBOUONS OF SAHk\TCHK- 
wan. (192.':] 4 D. L. li. 834 : [1925] 
3 W. W. It. 758.— CAN. 

d (p. 445) J. .]— A proTlnoial 

enactment alterinsr the law relating to 
champerty, by an^orihing solrs. within 
the proYinoe to contract with ollentH 
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for payment for jjrftfohHlonul servifcH 
by way of a sban^ of the pPCKoeds of 
actions In lieu of Ihe usual coats, is 
an invasion of the l<fflhlutlv« domain 
of the Donilnum Pailiaiiient relative 
to criminal Iaw.--TAyLoii v. MackiNj 


108H, [1921) 
W. W. It. 97 i 


3 J). L. U. 926 ; 3 

34 B. C. R. 66.— CAN. 


178a I. Property tfr dvilrights — Oloaxnv 
dvsordtrly house.] — 10 Goo. V,, o. 8i 
(Q ), authorising a Judge to oidt i 
the closing of a disorderly bouH( , i- 
intra vires the provinoial loglslatuM . f - 
It deals with matter of prop</ty a 
civil rights by providing f«»i mji 



Cases 179a— 181a. English and Empire Digest Supplement. 


179a. Trade disputes.] — Industrial Disputes In- 
vestigation Act, 1007, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employees in any of a largo 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement ; if 
no settlement resulted, the^r were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After a reference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties : — Held : the Act was 
not within the comi)etence of the Parliament 
of Canada under British North America Act, 
1807 (c. 8) ; it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Legis- 


lature specifically set out in sect. 91 ; the 
Act could not be justified under the general 
power in sect. 91 to make laws “ for the 
peace, order, & good government of Canada,’* 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril. — 
Toronto Electric Comrs. r. Snider, [1925] 
A. C. 396 ; 94 L. J. P. C. 110 ; 132 L. T. 
738 ; 41 T. L. R. 238 ; 69 Sol. Jo. 326, P. C. 

181a. Appointment of judges.] — Judicature Act, 
1924, of Ontario, s. 2 (2 — 6), Sc 6. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supremo Ot. to be 
judges of the Appellate Div. of that ct., Sc also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 


prosHion of o nuisonco & not with 
uriminal law by auninf; nt tho punwh- 
incnt of a crime. — BuDAiin v. Dawson 
Sc A.-Q. voit Qtjebko, [1923] 4 D. L. Tl. 
293 ; [1923] S. C. It. 681 ; 3 W, W. It. 
412.— CAN. > 

178a ii. I^evcnlion offravdvlent 

ftale of shares .] — A provincial statnto 
which alma at preventing by injnnction 
Buoh trading In Bccurltlea, or att/Orapts 
to trade therein, aa arc founded on 
fraud, or fraudulont praotlcos as do- 
lluod by tho Act , la infra vires, even in 
HO far aa it op])licH to the selling of, or 
tho attempting to soil, shares in u 
Dominion co. Such a statute does not 
impair In a substantial degree the 
essential capacities of a Dominion co., 
nor does it invade tho Dominion’s 
jurisdiction over orimlnal law, but 
deals \%lth a matter witliin provincial 
jurisdiction under tho hmdiugs “ pro- 
j)ort.y & civil rights in the province” 
& ” matters of merely lo('al or private 
nature In tho provluee.” — A.-O. for 
Manitoba v. IIosknbaum (Man.), 
11930] 1 D. L. 11. l.')2; [1929] 1 

W. W. 11. 118.— CAN. 

sb. Labour in indualritil •undtr’ 
taA-Mitfs.] — Tho matter of labour in 
indubtriol undertakings iu ('unuda is 
primarily vsilhln tho eomnetonco of 
provmeirtl legibluture.s, hut I'ailiamcnt 
can legiblale us to labour in territories 
not yet oi’ganised into, or forming 
part of, n province, Ar «s to laliour of 
Horvttuls of tho Doinmion, if tlicso are 
witliin tlie ficojw of the draft eon- 
vontion adojiled by tho luteniatlonal 
Labour Conference of the lA'ague of 
Nations in 1919. — Le Treaty of 
Vkrsaili.ics, lie TIouuh oi< Labour, 
(192.01 3 I>. L. 11. 1114; [1020] S. C. IL 
000.— CAN. 

sk. Jl/arri£/f/r.]— Maniago Act, K.S.O.. 
1914 (c. 148), bs. 15 & 36, a.s amended 
byMarnage I iuw Amendment Act, 1919 
(c. 36), SH. 2 & 4, are within tho powers 
of tho provincial leGrislature. — S tewart 
V. STEWAitr, [1920] 1 D. L. 11 1 ; 60 
(). L. 11. 07.— CAN. 


b 1. .] — Marriage Act, II. S. O., 

1014 (c. 148), & its omendmcntii, are 
infra vires the provincial legislature, 
m so far as they provide for dissolution 
or nullity of a man'iage. — D ovib r. 
Drady, [1925] 3 D. L. Ji. 317; 67 
1). L. 11. 4L— CAN. 


am. Affeeiing status of kusbarul 

ft M’l/V.] — A provlutlal statute which 
purports to give a married woman tlie 
right to sue Iior husband In tort is 
ultra vires on tlie groimd that it alters 
the common law status of husband & 
Nvlfo, a suhiect which under the term 
** marriage ’ is assigned ozolusivcly 


to the Dominion Parliament. — IIill v. 
Hill, [1928] 4 D. L. 11. 101 ; [1928] 
3 W. W. K. 673 ; affd., 11929] 2 D. L. 11. 
735; 2 W. W. H. 41; 24 Alta. L. It. 
105.— CAN. 

sn. .1 — Boyal Bank of 

Canada v. Diamond. [1929] 3 D. L. 11. 
390 ; 2 W. W. R. 267 ; 38 Man. L. 11. 
301.— CAN. 

so Consent of parents .] — 

Mar uardto. Gorr, [1929] 1 D. L. R. 
206.— CAN- 

sp. Wide Tire Act, 1889 (c. 22)— 
Intra vires.] — R. v. Howk, McNeil v. 
Howk (1890), 2 B. O. R. 30.— CAN. 

BQ. Habeas corpus .] — Tho provincial 
statute known as ” An Act Respecting 
Tlabeas Corpus,'* It. S. P. Q. 1925, 
o. 167, is intra vires, & has general 
application to all jud^iente, irre- 
speetive of the cause of detent ion. — 
Kx p. Fono, Kjt p. You, Kx p. Ciiali- 
Foux, [1929] 1 D. L. 11. 223 ; 50 Con. 
Crlm. Cns, 213 ; sub nom. Moquin v. 
Fonq, Q. R. 44 K. B. 476.— CAN. 

Br. Water pou'cr — Powers relating to.] 
He Waters & Water Powers Kefeh- 
r.NOK, [1929] 2 D. L. R. 481 ; S. C. R. 
200.— CAN. 


PART II. SECT. 3, SUB-SECT. 4.— 
A. <o). 

B 1. .)— JifW; 37 

Vlot. o. 32, was ultra vires . — Severn 
V. 11. (1878), 2 S. C. R. 70 ; 1 (3art. 
414.— CAN. 

a 1. lA^r Act, 1902, s. 2.]— 

Held : although unusual, it was well 
n Ithln tho powers of tho legislature. — 
R. V. Wairh (1903), 23 C. L. T. 186 : 
5 O. L. R. 627 ; 2 O. W. 11. 222 ; 3 
O. W. R. 31.— CAN. 


b 1. Jiight to appeal to Supreme 

Court of Canada — Restrictions on — 
Ultra M>cs,] — Claiucson v. Ryan 
g^90), 17 S, C. R. 251 ; 4 Cart. 439.— 


d i. Betting Information Act, 

1923 (c. 6) — I71fratnre«.l— R. r. Licht- 
MAN (1923), 42 Can. Crlm. Cos. 1 ; 
64 O. L. R. 602.— CAN. 


1 i. Succession Duties Act, 1914 

(c. 10) — Valid .] — Barthe V. Sharples 
(1918), Q. R. 66 8. C. 301.— CAN. 


PART II. SECT. 3, SUB-SECT. 4 .— 
B. (a). 

o (p. 447) I. .]— Customs Tariit 

(ludustries Prosorvution) Act, 1921- 
1922, deals only with the imposition of 
taxation, & does not infringe the llrat 
paragraph of sect. 65 of tho Constitu- 
tion. Customs Tariff (Industries Pre- 
servation) Act, 1921-1922, s. 8, deals 


with duties of customs only, & docs not 
infringe the second paragraph of 
sect. 55 of tho Constitution. Tho tax 
imposed by sect. 8 is imposed by the 
Ck>mmouwoalth I’arliameut, & is not 
an infringement of sect. 90 of the 
Constitution. — N o'IT llROTiiERfi k Co., 
Ltd. V. Barkley (1920), 36 C. L. R. 
20 ; 31 Argus L. II. 266.— AUS. 

0 (p. 447) ii. .]—JJeld: neither 

Income Tux Assessment Act, 1922- 
1924, nor Income Tax Assessment 
Act, 1922-1925, nor either of Income 
Tax Acts whleh incorporated those 
Assessmont Acts, was obnoxious to 
any of tho provisions of sect. 60 of tho 
Constitution. — Federal Taxation 
CoMR. V. Munro, BRmsn Imperial 
Oil Co., Ltd. v. Ff.deral Taxation 
COMR. (1926), 38 C. L. R. 153.— AUS. 

o (p. 447) iil. .]— 77<W; War- 

time Profits Tax Assessment Act, 
1917-1918, B. 14 (6), was not obnoxious 
to sect. 55 of the Constitution. — 
Federal Taxaiton Comr. t>. Hips- 
lbys. Ltd. (1920), 38 G. L. li. 219.— 
AUS. 

e (p. 447) i. Commonu'calih 

Shipping Art, 1923--T’a(idi/i/.] — Com- 
monwealth & A.-G. WR COMAION- 
WKAi.TH V. Australian Common- 
wealth Shippino Board (1927), 39 
C. L. R. 1 ; [1927] Argus L. 11. 61.— 
AUS. 

h (p. 447) 1. .]— Judiciai’y Act, 

1903-1920, s. 39 (2) (a) [as intcrpnled 
in No. 605 i, post], is a valid exercise of 
tho power conferred by beet. 77 (lil.) 
of the Constitution. — Limeutck H.S. 
Co. tJ. COMMO.NWK M.Tn OF AU-STRALIA 
(1924), 20 8. R. N. S. W. 293 ; 35 
G. L. R. 69 ; 31 Argua L. It. 103.— 
AUS. 

h (p. 447) ii. S. P. The Common- 
wealth V. KREOUxonu Fern a u. 

Ltd. & Bardslky (1926), 37 0. L. R. 
393 ; [1926] V. L. R. 331 ; [1926J 

Argus L. R. lei.-rAUS. 

1 o (p. 448) i. Election for Senate.] 

— Held : Commonwealth Electoral Act, 
1018-1920, s. 128a (12). was a valid 
exorcise of tho power conferred by 
sect. 9 of tho Constitution upon tho 
Commonwealth Parliament to moke 
laws “ prescribing the method of 
choosing senators.” — Judd v. McKbon 
(1926), 38 C. L. R. 380.— AUS. 

Bt. Removal of proceedings to High 
Court.}— Judiciary Act, 1903-1920, 
8. 40, is a valid exercise of the powers 
conferred by sects. 76 8c 77 of tho 
Constitution. — Re Yatf.s, Exp. Walsh, 
Re Yates, Ex p. Johnso.v (1925), 37 
C. L. R. 36 ; 11926] Argus L. R. 46,— 
AUS. 
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Act, 1867 (c. 3), 8. 96, under which the committee for re^tering transfers of shares 

powers of appomtment referred to are given So issuing oortmeates. Deft. co. having 

Canada. Sect. declared a dividend, the Australian income 

4: (3), however, which provided, that upon a tax authorities, acting under Australian 

vacancy o^urnng among the judges of the Income Tax Acts, required dteft. co. to deduct 

Appellate Div. or of the High Ct. Div. before the Australian income tax from the dividend 

the provisions of the Act came fully into due to pltf. co. In an action claiming the 

force, the Divs. were to consist of the remain- amount so deducted : — Held : the debt 

ing judges, was not open to objection. — A.-G. created by the declaration of a dividend was 

FOB Ontabio V. A.-G. FOB CANADA, [1925] situate in England, the Commonwealth 

A. C. 760 ; 94 L. J. P. C. 132 ; 133 L. T. legislature had no power to impose taxation 

434, P. C. on pltf. CO. in respect of such debt. Sc the 

184a. Power to compel British company to action succeeded. — London Sc Booth Ameri- 

deduct income tax from dividends on shares can Investment Trust, Ltd. v. Dbitisu To- 

sltuate In England.]— Pltf s., a British co., bacco Co. (Australia), Lid., [1027] 1 Oh. 107; 

held shares in deft, co., wliich was a Biitish 96 L. J. (Ui. 68; 70 Sol. Jo. 1024; sub iiom, 

co., but which had its head office & board of Pass v. British Tobacco Co. (Australia), 

directors in Australia, though it had a London Ltd. (1926), 42 T. L. B. 771. 


sv. .) — Jndloiarv Act, 1903- 

19‘JU, s. 10 a, ia a valid oxorclao of the 
power conferred by sects. 77 (H) & 61 
(xxxLx) of the Couatitutlon. — PmaiB 
V. MoFahlane (1925), 36 0. L. U. 170. 
— AUS. 

sw. Trading by Commnnu'mtth — 
Through agents — War Vneautiona 
(Wool) Hegulationa.] — Durintf the war 
& after the making of tho above regu- 
lations, tho Executive Qovt. of tho 
Commonwealth ontcred Into ugroe- 
monts with a oo., engaged In the manu- 
faoturo Sc sale of wool tops. Each of 
these agroemonis was olth<’r an ngice- 
meul to give consent to a sale of wool 
tops by the oo. in return for a aharo 
of tho prottte, called by tho parties a 
“licence foe," or on agreement that tho 
buaincBS of manufacturing wool tups 
should be carried on by tho co. as agent 
in consideration of an uiwuial sum from 
the Cummouweulth, or a combination 
of both those ogrocnionl*} : - Held: 
apart from any authority conferred by 
an Act of I’urliainent of tlm Ooinmon- 
wcalth or by regulations thereunder, 
tlio Executive tlovt. had no power to 
make or ratify any tif tho agri’enunits. 
— COMMONW'KALTII & CENHUL WoOL 

CoMMirrr.K v. Colonial Combino, 
Spi.v.vino & Wkavino Co., Ltd. (1922), 
31 C. L. It. 421.— AUS. 

sy. I’ouxr to confer judicial powers.] 
— Tho poweis wiiieh Income Tax 
Assessment Act, 1922-1923, by ss. 44. 
50 tV 51, purports to confer upon a 
Board of Appeal created under the 
Act are part of tho judicial power of 
tho Commonwealth, which under sect. 
71 of tho Constitution can only bo 
vested In the Uigh Ct. or a federal ct., 
& a Board of Appeal not being such u 
ct., tho conferring of those powers is 
uUra vires tho Cominuuwoalt h I’arUa* 
meut.— BwTian Imperial Oil Co., 
Ltd. V. Federal Comr. of Taxation 
(1925), 35 C. L. It. 422 ; 31 Argus L. It, 
129.— AUS. 

•z. Power to give appellate jurisdic' 
tion to High Court — Appeal from non- 
federal court.] — Tho Commonwealth 
Parliament may confer upon the Ulgli 
Ct. JurLsdiction to entertain an appeal 
from a ct. established by tho Parlia- 
ment in a temtory. notwithstandmg 
that the ct. so established is not a 
federal ct. within sect. 71 of the Cou- 
stitutiou ; & Jurisdiction to entertain 
an appeal from the Supreme Ct. of the 
Northern Terrltoiy Is lawfully con- 
ferred upon tho High Ct. by Supreme 
Ct. Ordmanoe, 1911-1922, s. 21, Sc 
Northern Territory (Administration) 
Act, 1910, H. 13. — Pouter v. K., Ex p. 
emv Man Ylk (192G), 37 C. L. B. 433. 
—AUS. 

sa. DisCiWt ry— Aminat Eiutc. 1 — J udl- 
piary Act, 1903-1920, s. 64. in so far as 
it gives pltf., resideut of ouo State, in 
an uediou uguiust another State, the 
right to obtain discovery of documents 
from. Sc to administer interrogatories 


to. defts., is within tho loglslattvo 
power of tho Common wealth Parlia- 
ment. — G kikfin t». South ArsTiiAi.iA 
(Static) (1921), 35 C. L. ii. 200 ; 31 
Argus L. It. 81. —AUS. 

lb. Immigration .] — Immigration Act, 
1901-1925, 8. 8 aa, is a valid exorelso of 
tho power conferred by seef. 51 (\xvll) 
of tho ConbUtutluu. — lie Yatkh. Ex p. 
Walsh, lie Yatkh, Ex p. Johnhon 
( 1925), 37 O. li. 11. 3(1; 119261 Argus 
L. K. 46.— AUS. 

so. .) — Immigration Act, 1901- 

1925, B. 5 (3) (3a) (311) ; IleUl : valid. 
— WiLUAMHON t>. All On (1927), 39 
C. L. It. 96 : (19271 Argus L. It. 13.— 

AUS. 

sd. Pmirr to grant flnancuU aid to 
iStofes.) — Held: Federal Aid Itonils 
Acts, 1926, was a valid oxoreJNc of the 
pow’or conferred upon tho Ooinmoii- 
wcalth Puriiamont by sect. 96 of the 
Constitution, to grant financial assist- 
ance' to any State on suob terms & 
conditluns as tho Parlluincut might 
think fit.-- State of VicrrouiA v. | 
Commonwealth (1926), 38 0. L. U. 
309, -AUS. 

le. PankruftUy Stale Acts not 
affected as to maUtrs not dealt loith. in 
(^omnumwealth Act Or its to pending 
proceedings.] -tie Parsonb (1928), 2H 
S. It. N. H. W. 575 ; 45 N. W. W. N. 
158.— AUS. 

•f. Inierfcrtnce with frecdtnn of inUr- 
State triide.] - Tho \all<iit v of u Federal 
Act or regulations tuuuo thereunder 
cannot be attacked on tho ground of 
interference with freedom of inti'r- 
Statc trodo & eoinmcn^o ; s. 92 of 1 hu 
Constitution protects lutor-Stato trade 
against State interference, but does not 
afiect tho legislative power of tite 
Commonwealth. Tbe Dried Fni its 
Act, 1928, does not give proforemx* to 
one State over another Slate, but tho 
regulations made thereunder do N; ai-o 
thoroforo invalid as being obnoxious 
to H. 99 of the Constitution.- .Iamkm 
r. The Commonwealth ok Auhtoalia 
(1929), 41 C. L. U. 442 ; t A. L. J. 
322.— AUS. 

{ PART II. SECT. 3, BUB-SECT. 4.— 

I B. (b). 

I T i. Power to impose customs 

' excise duties.] — Held: TWation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
j invalid. — Commonwealth & Commo.v- 
! WEALTH Oil Hefinkrieh, Ltd. v. 

, State of South Austraua, Ltd. 

(1926), 38 C. L. R. 408, I1927J Argus 
' L. R. 40.— AUS. 

j r li. .1 Held: Iriuanoe 

(Newspapers Taxation) Acl, 1926 
I (N. S. W.), Sc Finaucc (Taxation 
Management) Act, 1926 (N. W.), 

SB. 2, 3, 6, G & 7, were invalid. Faiu- 
I'AX (JOHN) & Son, Ltd. Sc Smith's 
Newspapuks, Ltd. v. New South 
WAU5B State (1927), 39 C. L. It. 139 ; 
(19271 Azgoa L. R. 87 .— AUS. 
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t i. .] -.Iambs r. 'rmc State ok 

South Austraua (1927), 40 C. L. B. 1. 
—AUS. 

t il. — Prohibition of importalont 
of stock Validity of Stock Act, I9(»t 
(N. S. IV.).]-- Ex p. Nkxmos (No. 1) 
a928),^42 t\ L 11. 209 ; (1929] Aigus* 

t ill. Validity of Farm Produce 

Agents Act, 1926 (N. S. lV.).]—Ilrltl: 
tho provisions of Farm I'rodiieo Agents 
Act, 1026 (N. S. W.), were not ob- 
noxious to the provisions of suet. 92 
of the Constitution.- lloi uirtiCY i>. 
The State ok New Soinii VValeh, 
Er p. IJKAVts (1928). 42 C. L. it. 162 ; 
1929 A. L. it. 1.— AUS. 

■g. Validity of Scertt Conimis'uouH 
Prohibitum Act, 1019, s. 3.) llAd: 
the iiruvlslons of tl»e Se<Ti*t <’oni- 
missloTis iTohlbltlou Act, 1910 
(N. S. W.), H. 3, were not Invalid, 
it. r. CJateh, Er p. Malinu (i92h), 41 

C. L. it. 519 ; 2 A. L. J. .330. - AUS. 
ih. Povicr to alter Ftdernl award 1 — 

VV’hrui an award hnu been iriarlo liy tho 
Commonwealth Ct. of ( 'onetllatlon SC 
Arl»n. pni*suant to ('ouunoiiwialtli 
('oneilliitJon ifc Arlm. Act, 1901 1921, 
the i'arliiunent of a Slate cannot alter 
tlio terms of tlio award, or confer or 
Impose on tlie narths to It rights or 
obligations whleb are ineoiiHlHlont with 
such tonns.— Ci.VDK Enuinkehino Co , 
Ltd. V. Cow'HUUN, Mk/itkiw, Ltd. A 
liLVKH Broth MW, I,td. v. 1'iukaud 
( 1926). 37 C. L. It. 466 ; il926J Argus 
L. il. 214.— AUS. 

PART II. SECT. 3, SUB-SECT. 4. C. 

sj. Samoa Act, 11)21 - Valid.]- - 
T\i.vi,ov r. lxsrh(’'r()K ok Polu i-, 
Fir xr AO A V. iNflpKrm^it oic Police, 
11927] N. Z. L. 11. 8i>3. -N. Z. 

PART II. SECT. 3, SUB-SECT. 4. D. 

hi.- Jtistrihulion of diui- 

deruts.] — Tbo tax Imposed ui»on 
, finaneiul cos. by Transvaal Pioviuelal 
Ordiuaneo 8 of 1923, s. 3, of one 
shilling for each pouud of dividend 
distributed att<*r a <*ertuin dale, is »i 
direct tax xntra vires the iTovlneial 
Council under South Afiirn Act, 
S. 85 (1). — JolIANNESnUKO (.'ONHOLl- 

D. ITKD I.VVKHTMKNT f’O., LTD. V. 
Tranbvaal Provincial Adminihtra- 
7 ION. 1192.5] App. 1>. 4 77.— S. AF. 

h ii. — - — - Jiufijd oj profiiums.] 
— The tax Imposed l>y Tax Oidmatico 
of 1923 (Tmusvaal) upon msurnuco 
008 ., on pronnuaiH received, ts a direct 
tax inlra vires tlie Provincial Council 
under South Afina Act, s. 85 (1).— 
fVI.WD JtlviSIU: CO.MR. V. IlOYAL 
J0\< il\Nor As»(;iianc'i, Co., [1925] App. 
D. 22.}.— S, AF. 

I hill, ■ iJrnUrol of trading licence'^ I 
-lit Id: 'J’ransvaal JTovlncial Crdl 
nance 12 of 1926 was ultra vires th< 

I Provincial Council.— llEiAioMAi. r. Iti 
, cEivEii OF Revenue, (1927] App Jr 
I 401.— S.AF, 
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199. Add, Annotation : — Refd. Bhagchand Dag- 
dusa Goijrathi v. Secretary of State for lAdia 
in Oouncil (1927), 43 T. L. R. 017. 

200a. Appointment — Wbat constitutes.] A.-G. 
FOR ONTARItO V. A.-G. FOR CANADA, NO. 181a. 
ante. 

200b. Rights of existing Judge — On constitu- 

tion of new court.] — Judicature Act, 1910, of 
Alberta, b. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., &> the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was . 
Chief Justice of the Supreme Ct. did not I 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled. — Scott 
V. A.-G. FOR Canada (1923), 40 T. L. R. 6, 
P. O. 

201. Add. Annotation : — ^Mentd. Re Letters Patent 
No. 189,207 ; Be Carbonit Akt., [1924] 2 
Ch. 63. 


205a. Right to hold otiloe for life — ^Members of 
Board of Review under Australian Income 
Tax Assessment Acts, 1922-26 — Common- 
wealth of Australia Constitution Act, 1900, 
ss. 71, 72.] — The Board of Review, which 
under sect. 41 (1) of the Australian Income 
Tax Assessment Acts, 1922-26, is con- 
stituted to review the decisions of the Com- 
missioner of Taxation, is not a ct. exercising 
the judicial power of the Commonwealth 
within the meaning of sect. 71 of Australian 
Constitution enacted by the Commonwealth 
of Australia Constitution Act, 1900, but 
is merely an administrative tribunal, & 
therefore the provision of sect. 72 of the 
Constitution that Justices of Coui'ts created 
by the Australian Parliament are to hold 
office for life, unless they are removed for 
misbehaviour or incapacity, has no appli- 
cation to that Boai’d. — Shell Co. op 
Australia, Ltd. v. Federal Comr. op 
Taxation (1930), 47 T. L. K. 116, P. C. 

208. Add. Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


k i. Proclamation of local areas. ] 

— Natal Provincial Ordmouce 7 of 
1923. which confers on the AdininlstTa* 
tor power to proclaim local areas & 

S rovidcs for the election of oomznlttocs 
y function therein, such commlttoeH 
being chtabUshed with the solo object 
of carrying out Ihibllo Health Act 86 
of 1910. Sc not of creating any form of 
local self -go\ orumout. Is uWra eires the 
ProviHioual Council under South Africa 
Act. a. 85 (6). — IsiriNoo Hkalth Com- 
MirrKF e. Jadwat, 110261 App. D. 113. 


k ii. Municipal francliiaeA- 

Ord. 19, 1924, s. 13 (f) x^Hcld : ivdra 
vires . — Aiiraham v. Durban Corpn. 
(1026), 47 N. L. U. 366.— fl. AP. 

k ill. Enrolment of buroesses.] - 

Held: Natal Ordlnanoc 19 of 1924, 
H. 13 (1), wan inira Hres the Provluclal 
Connoll. — Adiuhamu. Durban Oobi’N., 
[19271 App. D. 444.— S. AF. 

k Iv. Qualificatton of attomeyh.] 

— The proviso to 11. H. C., Ord. 32, 
r. 47, 08 originally framed in 1900 
provided that any i)erson admitted as 
an attorney by virtue of 4iualiflc4itlons 
acquired by liim olsewhoro than in 
South Africa should not bo entitled to 
practise as an advocate until ho had 
served under artiolos In Natal for at 
least 18 months. In 1023 the words 
“ I’rovlnoo of Natal,*' wore substituted 
for '* South Africa ” by a rule framtxi 
by Judgo-lTcsIdont 3r Judges of Natal 
Provincial Division ; — Held ; the 
amending rule was not ultra vires as 
being r(‘pugnant to sect. 115 of South 
Africa Act. — Incorpobatbd Law’ 
So(nnTV Natal v. Van Aardt, 
11930] N. L. It. 69.- S. AF. 


sk. Rhodesna — Taxalton of non-rcsi- 
dents carryino on business toUhin 
territory.] — Under the power conferred 
upon the legislature of Southern 
Ithodesla by the Order In Ck>unoil of 
1898. s. 35. It is tnfra vires for that 
legislature to levy a iax upon income 
accruing to a non*roHidont from a 
source not within the territory, where 
such non-iesident carries on business 
within the territory. — Hhodbsia Hyp. 
r. Comb, of Taxks, 11925] App. D. 
438.— S. AF. 


si. Transkeian Territories— Jm~ 
miffra/ion of Asiatics.) — Held: Pro- 
clnintUlon 261 of 1904 was ultra vires . — 
11. »' llAUMANiA, [1927] App. D. 637.— 


PART II. SECT. 3, SUB-SECT. E. 

Bm. Croum truants.] — Crown Qranta 
Act, XV. of 1895, which enacts that 
grants by the Crown of estates unknown 


to the law are not invalid, is not ultra 
vires the Indian l^lslature. — Secbk- 
TART of BTATK fob lN»rA t». llAJA 
Partjiasarathy Ai*pa Hao (1926), 
I. L. It. 49 Mad. 349.— IND. 


sp. Tturaiion.] — Held : Income Tax 
Act, B. 67, was not ultra vires. — Db. 
R. N. Sinoha V. Seorbtart of State 
fop India in Council (1927), I. L. R. 
6 Ron. 826.— IND. 


sq. Acts of local LegtsUdvreH — Ertenl 
of operation. I —The united Provinces 
Ct. of Wards, like the Acts of many 
other loc.al Legislatures dealing with 
the local Ct. of Wards, has no effect 
beyond the Jurisdiction of its own 
Legislature. CivU Procedure Code 
(Act V. of 1908) gives a local Act 
local validity & special procedure 
validity in its own sphere. No local 
Legislature can Ttresorlbe procoduro for 
any ot. beyond its territorial Juris- 
dlotlon. Sc, smy Act passed by a h)cal 
Legislature for its own cts. cannot be 
enforced beyond those territories. — 
CHniATTOO Lal MISSF.R V. Nakaindab 
Baunath Pbabad (1928), 1. L. R. 
66 Colo. 704— IND. 


PART II. SECT. 4. SUB-SECT. 1.— A. 

o 1. Whittier presumed — Com- 

misaioner wtili judicial pou'ers.) — To 
appoint a comr. under Mining Act 
(Ont.), 8. 123, Sc then invest him with 
powera exercisable by a superior ct., 
OS that terra is to be understood In 
B. N. A. Act. is to enable the piovlnoial 
authority In effect to appoint a Judge 
of a supciior ot., which is beyond its 

E ower; Sc it oould not bo picsumcd 
liat the Governoi*>Gonoral had given 
the provincial appointee a patent 
designating him a Judge of a superior 
ct. — Re MoLban Gold Minks, Ltd. v. 
A.-G.. [1023] 1 D. L. K. 10 ; 64 O. L. R. 
673.— CAN. 

st. Remuneration — Restriciiona on.) 
— Held: Judges Act, R. S. C. 1906. 
s. 34, has no application to the re- 
muneration of a Judge whose appoint- 
ment to perform the duty or service 
was made before the enactment of that 
sent.— Nr Judges Act, [19231 2 D. L. R. 
604 : 62 O. L. R. 106.-UAN. 


PART 11. SECT. 4, SUB-SECT. 2.— A. 

•w. Canada — Diatrictcourt.] — Except 
as to matters for which particular 
statutory dtreetions provide other- 
wrlse. a district ct. has Jurisdiction 
over persons Sc property throughout 
the province Sc may entertain an action 
Irrespective of where within the pro- 
vince the cause of action arose, the 
property is situated, or defts. reside. — 
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Polar Aebatod Water Works v. 
WINNIKOKK, [1921] 3 W. W. R. 370; 
62 D. L. R. 403 ; 17 Alta. L. R. 180.— 
CAN. 

sx. .] — When a district 

ct. action Is not commoncod In the ot. 
of that district in which deft, or one 
of defts., dw'clls or carries on business, 
the ct. has now no jurisdiction unless 
tho action Is one with respect to which 
the District Courts Act or some par- 
ticular statutory direction provides 
othenvise, or unless deft, by bis con- 
duct has submitted to the Jimsdiction. 
— Kulyk r. Klein, [1929] 4 D. L. K. 
ir>9 ; 2 W. W. It. 331 ; 24 Alta. L. R. 
200.— CAN. 

sz. Pnnee Eduxtrd Island.) — The ot. 
of last resort in I'rinoe Edward Island 
is the Supremo Ct. In that province. — 
Kfxly V. SULUVAN (1876), 1 S. C. R. 

1.— CAN. 


si Northern Ireland — Power to 
make order agaxust “ nexglibourino 
counties” — Limited to counties’ in 
Northern Ireland.) — Under Grand Jury 
(Ireland) Act, 1836, s. 140, tho 
expression “ neighbouring counties " 
must be taken to moan “ noighbourmg 
counties *’ in Noi thorn li-elaud. The 
Juilsdlctions respectively set up by 
Govt, of Ireland Act, i 920, are mutually 
independent & exclusive of each other 
within the respective areas.< — Plumb Sc 
Okr V. Fermanagh County Council, 
[1923] 2 1. R. 54.— IR. 

sm. High Court of Australia — Pro- 
Hidings xnmlving the interpretation dr 
application of Commonwealth of Aus- 
tralia Constitution Act, s. 92.] — Tho 

S ucstion of the validity of determlna- 
lons made pursuant to tho Dried 
Fruits Acts fixing the quantity of dried 
fruits which might be marketed within 
the Commonwealth raises an issue 
directly involving the interpretation 
Sc application of s. 92 of the Constitu- 
tion, it the question of the validity 
of acquisitions of dried fruits pursuant 
to those Acts, also, raises an imue 
directly involving the Inteniretation of 
the Constitution, Sc an action raising 
those questions is, therefore, within the 
original jurisdiction of the High Ct. 
conferred by Judiciary Act, 1903-1926, 
s. 30. — Jams» r. The State of South 
Auotralia (1927), 40 C. L. R. 1. — 
AUS. 


an. To make order refused by 

court of co-ordinate juriadietion .) — 
Jones r. Jones (1928), 40 C. L. R. 
316; [1928] V. L. R. 112; [1928] 
Argus L. R. 46.— AUS. 

so. Proceedings between rtsiderds 

of different States — One plaintiff dt 



884a* Court of civil Judge of Secunderabad — 
Umitailon of action.]— >Applt. sued reaps, in 
the ot. ot the civil judge at Secunderabad to 
recover money lent to a deceased i-elative. 
Both the borrower & the alleged surety 
& their representatives wore residents in 
Hyderabad, in which the civU judge’s ct. had 
no jurisdiction. It the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 


Vol. XVU.— IlependsDcies. Cases 884a~>866a. 

in the Secunderabad ct. foreign residence 
could be claimed by way ot exemption from 
limitation. Judment of the Kesideut at 
Hyderabad dismissing the suit aHirmod, no 
part of the cause of action having arisen 
within the local limits of the ct. of tlie civil 
judge at Secunderabad. — Rai Bahadur 
BANSILAL AbIRCIIAND V. OUULAN Mahbub 

Khan ( 1925), 42 T. L. B. 6, P. C. 


Part III. — Laws 

288a. Rule of English law as to parliamentary 
control of revenue — Application In New 
Zealand.] — It is a principle of the British 
constitution, inlierited in the constitution of 
New Zealand, that no money can be taken 
out of the C’onsolidatcd Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself ; a payment made without that 
authority is illegal & ulira vires, & the money, 
if it can be traced, can be recovered by the 
Govt. 

An a^eemont made in 191.3 provided 
(inter alia) that the Minister of Bailways of 
New Zealand, representing the Crown, sliould 
pay to applts. £7,600 when applis. granted a 
lease to B. Co. The making of tlie agree- 
ment bad been authorised by an Act of 1912, 
which empowered the Minister, without 
further appropriation, to pay to upplts. out i 
of the PuDiic Works Fund such sum as might I 
be payable in accordance with the agreomtmt. i 
Owing to an alteration in the scheme to i 
which the agreement related, the Minister 
did not require applts. to grant the lease, k 
it was not granted. NeveHheless the £7,500 
was paid by the Minister of Railways to j 
applts. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation ' 
Act for the year, & the Controller & Audit<.»r- i 
General passed the sum os being so payable : | 
— Held : us the lease hod not been granted 
the payment of the £7,500 was not authorised i 
by the Act of 1912, ^ it was recoverable by 
the Govt. A could be deducted from a larger 
sum admittedly due to api>lta.— Auckland J 
Harbour Board v. R., 1.1924] A. C. 318 ; 03 
L. J. P. 0. 126 ; 130 L. T. 021, P. C. 

Annotationa : — Held. A.-Q.c. 0. 8. & W. Ity. of Ireland, [1 92f>l I 
A. O. 754; North (’Uartorlnnd Exploration Co. (19 JU) 

V. K. (1930), 09 L. J. Ch. 183. 1 


of the Colonies. 

241. Add. Annofaiion : — Consd. Arsoculoratru* v. 
Perora, [1928] A. C. 173. 

242. Add Annofdlions :~Retd, A -G. for Albert a 
r. Cook, [1920] A. C. 414; Salvoson (or vrui 
Ijorang) v. Austrian Proport/y Administrator, 
11927] A. C. 041. 

250. Add. AnHofatioft: -Dlstd. Performing Right 
wSociety, Ltd. v. Bray V. I). C., 11930] A. C. 
377. 

251. Add. Annotation : Refd. Khoo Hooi T^eoiig 
V. Khoo Chong Yeok, [1930] A. C. 310. 

252a. Revenue laws.] - Wlien a foreign eolony 

becomes a Britisli colony the British laws of 
revenue immediately attach.— T hk Fkiknd- 
siilP (1814), 1 Dods. 373 ; 165 B. R. 1340. 

2QS, Add, An notation : --Retd. Berthiaurno v 
Dastous ( 1929), Lj T. li. H. 007. 

265a. Recognition of existing proprietary rights— 
Effect of proclamation. I — After a sovereign 
State has acquired ten itory,oitiier by consent, 
or by cession under treaty, or by the occupa- 
tion of territory tiierotoft>ro unoccupied l>y a 
recognised ruler, or otherwise, an inhabit<aat 
of the territory can enforce in tlie municipal 
cts. only such proprietary rights as the 
Sovereign ha.s conferred or rocognisod. l^lvon 
jf a treaty t>f ceshion stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right whieh they cun so en- 
force. Tlie meaning of a general statement 
in a jiroclamation tliat eKistmg rigiits will be 
recognised is that the (iovf. will recognise 
such rights 03 upon investigation it iinds 
existed. The (lt>vt. does not thereby re- 
nounce its right to recognise only such titles 
as it considers should bo recognised, nor 

to adjudicate in the matter. 

Applts. brought a suit for a declaration 


defendant resident in same State .] — 
An action instituted in the Hixh Ct. 
in which there is on each side of the 
record a resident of the same State who 
Is a necessary party to the action is not 
a matter between residents of different 
States within the Ckinstltution. s. 75, 
& the High Ct. has no furisdlction to 
entertain it. — W atson & Godfbxy «. 
Gambron (1988), 40 C. L. R. 446 ; 
(19881 Argos L. II, 44,— AU8. 


PART II, SECT. 4, SUB-SECTT. 2.~J. 

Si28 ii. ** Suit for land .’’] — 

HATWBSAI HASeANALl.T V. EnCLJKE 
DiNBBAW (1987), I. h. H. 51 Bom. 
616 .— IND. 

0 i. At CdtcuUa — To direct 

appellant to Privy Council to provide 
fnndstoenabUmirwrtobernresented .] — 
The High Ct. Is not entitled after the 


final admission of a I’livy Cooncll 
appeal to make an order dirocting applt. 
in the Privy Counoii ease to put the 
guaidlan of the minor rosp. in feopH 
to have the ease argued on beUalf of tho 
minor before the Judicial Committee. 
Bra Hikbam Kishore Mavtkya i>. ALI 
AhamaD (1927), 1. L. II. 55 Calc. 758.— 
IND. 

PART HI. SECT. 1, SUB-SECT. 1. 

289 i. Jnlroductiem of hnyUah Utw hy 
colonial stofule.}— The euHtfJiu wberob> . 
when marine insurance wan efleeU*« 
thiough o broker, tho broker Ar not l lie 
uti^red was liable to tho iuid<r,vrit^r 
for tlie prcuuura, wlille the u««lu'vrit€i 
was directly responsible to th' a««urwl 
for the loss, was not so 
lished os port of tbe law of Kntplaud in 
1792 that It was to bo doeniod to have 
been Introdtioed Into Upper Canada by 
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3*-' <l<o. .3, 0 . 1.- O'Ki icr f. $c Lv\< n oi 
f’ANAUA, LTJ>. V, TtUlOV'JO 
& Vie-wni. AoKNcy, Lii)., |I92«1 i 
I). L. K. 477 ; 59 O. L II 235 — 

CAN. 


230 11. .1 — The rub In SfulUi/'a 

Case is not pari of Uk* law of Albeita. 
since It was not ** applicable " within 
North-West T« rritorlfles Act, IH84. 
to tho Territories.- He hr Mi'flo.v Ehta 
(A lta.), (1927] 4 V. L U. 817 ; (19271 
3 W. W. R. 5.14 - CAN. 

289 111. ~ 1 flttd. tlie EnKlish 

feinmon law. us it vtas oHtabliHhed on 
.July l.n 1870, was iiitiodnced Intf) the 
Nnrtlj-West 'iorrltortes by Statnle of 
( aiia<l% 1880, e. 2.i, s. 3, A the sftiin 
was n* ithcr exprcHsiy nor by iinpls u 
tlou altered oi amended, in Its appiica 
tlon to nparlan rights, by any 
quent Canadian legislation.-- 1 Wit ^ 
V. K., (1929] Ex. C. R. J li - CAN. 



Cases 346a. English and Empire Digest Supplement. 


that they were proprietors of certain lands 
situated witliin territory which in 1860 had 
been ceded to the British Govt, under a 
treaty < — Held: upon the facts, & applying 
the above principles, the suit faded. — 
Vajesingji Joravarsingji V. Secretary op 
State for India (1924), L. B. 61 Ind. App. 
367, P. O. 

271a. .] — WlJBYBWARDBNE V, JAYA- 

WARDENB (1924), 94 L. J. P. 0. 44 ; . 132 L. T. 
161 ; 09 Sol. Jo. 793. 

290. Add. Annotation : — Refd. Nadan v. R., [1920] 
A. 0. 482. 

293. Add. Annotation : - Dlstd. Performing Bight 
Society, Lid. v. Bray U, D. C., [1930] A. C. 


816. Add. Annotation: — ^Mentd. Bristol Corpn. ». 
Virgin, [1928] 2 K. B. 622. 


315a. Limitation Act, 1623 (c. 1^ — ^Extends 

to India.] — East India Co. v. Oditchurn 
(1850), 7 Moo. P. 0. O. 85; 6 Moo. Ind. App. 
43 ; 14 Jur. 263 ; 13 B. B. 811, P. O. 
Annoitationa : — FoUd. Ruckmaboye v. Mottichund (1853), 
8 Moo. P. C. C. 4. Mentd. Reigate R. D. C. v. Sutton 
District Water Co. (1008), 6 L. Q. R, 936; Spencer t>. 
Henuucrde (1922), 91 L. J. K. B. 941. 


31 Bb. 8. P. Ruckmaboye v. Lulloobhoy Mot- 
tichund (1853), 8 Moo. P. C. C. 4 ; 6 Moo. 
Ind. App. 234 ; 22 L. T. O. S. 203 ; 14 E. R. 
2, P. C. 

818. Add. Annotation : — Mentd. Ellesmere (Earl) 
v. Wallace, [1929] 2 Ch. 1. 


Part IV. — Ecclesiastical Law, 


845a. Canada United Church of Canada - Decision 
not to enter union— Subsequent decision to 
enter in accordance with provincial legisla- 
tion Invalid.] -By an Act to come into 
force on Juno 10, 1925, tlio Dominion legis- 
lature incorporated the United Church of 
CanAda so as to give effect to an agreed basis 
of union betw<H'n the PresbytxTian, Methodist, 
iNi l/ongri'gatioiial Churches throughout 
Canada. 'I’hc congregations of the uniting 
Churches were to become eong •<‘gations of 
the United (/hurcb, Ac their propeity was to 
vest therein. By sect. 10, however, if any 
congregation voted at a meeting held witliin 
• Hi?c months before June 10, 1926, not to enter 
the union it was not to be affected by the 
Act, Ac, by sect. 4 (e), it was to be deemed 
not to hav(‘ become a member of the United 
Church. The legislature of Nova Scotia liatl 
passed an Act, to come into force upon the 
United Church being incorporated, enacting 
that property of uniting congregations in the 


Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting h(dd within six months after 
the incorporation, voted not to enter the 
union its property was not to be affected, 
but that if the congi^egation decided later to 
enter the union the Act was to apply to it 
& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June K), 1925, not 
to concur in the union, but at a meeting held 
within six mouths after that date voted to 
entc'r the Ignited Church : — Held : as by the 
J^ominion Act which incoimorated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
a member, nor could its property vest upon 
the footing that it was so ; further, that xhe 
later vote could not be treated as a decision 
to apply to the United Church for admission. 


PART III. SECT. 2, SUB-SECT. 1.— A. 

h i. Mode of exclusion — Subject' 
waiter covered by colonial legialatUm .] — 
'L'he pi'OviHiou8,i'oluliuR: tofraudulimt & 
prctorontuiil UHHlffuiuuutii. of AbsiKu* 
moutj) Act, 1907, ropoalod in 1021, 
i-c-ouaotod iu 1022, & ooiiHolldatrd in 
Fraudulent ProfowuieeH Act, R. S. A. 
1022, const it utod a comnlcUi code upon 
the Bubjoet which had tho olTect of 
excludiuK Stat. 13 Kliz. o. 5, 8.3, os to 
n poual action. — Conkohs r. Eui.i, 
11024] 2 1). L.U. 69; 1 W.W. U. 1050; 
20 Alto. L. R. 205.-~CAN. 

PART HI. SECT. 2, SUB-SECT. 1.— B. 

1 (p. 463) 1. Examination of 

petitioner — Evulenee Amendment Act, , 
1869.] — Sect. 43 of Divorce & Matrl- 
uionlal Causes Act, 1857, ^^as, semble, \ 
.•nTi,nin(-Y>iv ftiiporsedcd covered by I 

nrwlT.in.tf A ..f 1 Bfill . IT. I 


BO (p. 403) i. -- — Applicable to 

Alberta.] —Tho “prohibited aetrrees of 
coiisaiixulnlty or alllulty ” rc'fernnl to 
in 5 6 Will. 4, c. 54, aix) those set 

out 111 Archbishop Tarker’s Table of 
1563, which is printed lu tho Hook of 
Comraou Prayer of the Church of 
lOuKland, Sc this Act is In force iu 
Alberta, except In so far os said taldo 
Is altert'd by R. H. C., 1927, c. 127.— 
lie Seidlkk & Mai'KIE (Alta.), [1929] 
4 D. L. U. 478 ; 2 W. W. H. 645.— 
CAN. 

r (p. 464) 1. Jwlmdure Acte — 

Etdes ufuter — Al>f applicable in Ow- 
torio.] — Tho effect of rule 2 of the rules 
of 1913 is to make those rules a com- 
plete code of procedure, either by 
special provisions or by analogy, & the 
practice in Erwland no lOuKcx Olitaiiin 
In Ontario. — Krmp v, Bk-vttik, [1929] 
1 D. L. R. 66 ; 63 O. L. It. 176.— CAN. 


in any event, is not In fon*e in Alberta t (p. 464) 1. Real Estate Charges Act, 
since it la in direct conflict with soot. 8 tc- 69), s. 2 — Applicable to 

of Alberta Evidence Act, R. S. A., '"n.l—JRe MAcDouoAii, 

1922, o. 87.— Emkny r. Kmknv (Alta.). , L. R. 464 : [1927] 1 

11929] 1 D. L. 11. 253 ; [1929] 3 R. 612 ; 21 tfosk. L. R. 397.— 

W. W. Jl. 577.— CAN. CAN. 


p (p. 463) i. Expropriation — Land 
Clauses Act, 1845 — Not applicable in 
Ontarw.]—l{e Mayo v. Toronto City. 
11929] 3 D. L. 11. 890 ; 64 O. L. R. 
139. GAN. 

w (p. 403) i. Forfeiture Act, 1870 (o. 
23 ) — Not applicable to Saskat(diewan .] — 
lie Nobub (Sask.), [1927] 1 W. W. R. 
038.— CAN. 


mm (p. 404)^ 1. Applicable to 

.lW>erfo.l— L amb v. Lamb, [1925] 4 
D, L. It. 626 ; [1925] 3 W. W. R. 397. 
—CAN. 

b (p. 165) i. Applicable to 

India .] — Tho above Act extends to 
India, Sc applies to Hindoos Sc Mahomo- 
dans as well as Europeans, in civil 
actions iu tho Supremo Ct. — Ruck .m a- 
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BOYK V. JiULIXlOBIIOT MOTTK’IIUNU 
(1853), 5 Moo. Ind. App. 234.— IND. 

PART IV. 

si. Itetiuisilcs of conversion to 

Hinduism .] — in the Indian Siic- 
cA'bslon Art (XXXIX. of 192.')), tho 
term “ Hindu ’’ is used in a theological, 
os distinguished from a national or 
racial sense. A person of non- Hindu 
origin can become a Hindu by con- 
version. Membership of a caste is 
not a necessary pre-requisite for being 
I a Hindu. It is a question of fact li 
each case whether a given person is a 
Hindu or not. A European does not 
become a Hindu merely because ho 
professes a theoretical allegiance to the 
Hindu faith, or In an €u*dent admirer & 
advocate of Hinduism, Sc its practices : 
but if be resides long iu India, abdicates 
his religion by a clear act of renuncia- 
tion, Sc adopts Hinduism by under- 
I going forma] conversion, gives up, along 
I with Christianity, his Cnristian name 
Sc deliberately assumes a Hindu name. 
I marries, in accordance with Hindu 
religious rites, a person who is a Hindu 
by race & religion. Sc cute himself off 
from his old euvironmeats, & takes to 
the Hindu mode of life, iu such a cose 
the Ct. may justly come to the conclu- 
, Sion that he is a Hindu within Indian 
1 Succession Act. A European who 
> becomes a Hindu is goveraed by Hindu 
! law, the test iu such case being not 
' domicil, but religion. — Mokabji v. 
I Administrator-Gkneral of Madras 
I (1928), 1. L. R. 52 Mad. 100.— IND. 



VoL XVlI.-~Dependencies. Cases 845a~-381« 


with the effect that, if the application was l 
acceded to, its property vested therein under | 
s. 8 (a). The earlier voU*, however, did not | 
necessarily for ever debar the congregation i 
from entering the United Uhiireli, as the ' 
Dominion Act recognised tlial a non-con- 
curring congregation might become a member 


at a later time, though the Dominion legis- 
latuie at present had not pro\u!ed means 
\\ hereby a later luiion could be effected. 
Sr. liiTKK's Pkkshytkjuan (’om.imhj vtiun 
or Saltsciungs THrsTKKs r. Uami.hon, 
IHKIO] A. t\ d73 ; Iff) L. J. P. V. 300 ; 1 13 
U T. tun, V. (\ 


Part V. — Extradition and Fugitive Offenders. 

365. Add. Annolatioufc — Mentd. Z?c Paget, Exp. Official Receiver, Ilt>l.*7] 2 Tli. 85; hU .lowett, [192{)1 

I Uh. lOS. 


Part VI. — Conflict of Laws — Colonial Judgments. 

366. Add. Annotalion : -Mentd. Employees’ Liability Assco. v. Sedg\vi(‘k Uollins (1926), 

95 U .1. K. B. 1015. 


Part VIII. — Property in Land 


369. Add. Annotations Refd. Mdwards v. A.-(«. 
ior Canada (1929), 1(5 T. L, It. J. Mentd. 
Ontario Ar Minnesrda Power Po. v. It., ( 19251 
A. V. 19(5. 

371. Add. Annotation : —Mentd. Ontario & Minne- 
sota Power C’o. v. 11., (1925J A. (\ 19(5. 

378a. Foreshore & bed of navigable river — 

St. Lawrence.] — The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place wiiere the Montreal 
harbour comrs. constructed work.s which 
necessitated the outlet of a sower in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.- - Montueal 
(V)RPN. V. Montreal Harbour (’omrh., 
’J"ktre.au3.t V. Montreal Harbour Comrs., 
A.-(i. FOR Quebec v. A.-G. for Canada, 


r 192(5] A. C. 299; 95 J.. .1. P. C. (50; 134 
L. T. 578 ; 42 T. L. U. 98, P. (L 
378b. Boundary between Canada & Newfound- 

land.] -Th(* (jffect of various Orders in 
(Vmncil, Proclamations, & Statutes being 
give tiie (lovt. of Ncwfoundlaml, not incTi' 
rights of m8])(*ction A regulation upon a lim* 
of shore, hut territ/ory wdiich became as rnucli 
a part of the tsolony ns the island of New- 
foundland itself was capabh* of being definc’d 
by nicies A bounds ; If rid : the boundary 
iietvvecn Canada A Newfoundland in tlie 
f^abrador Peninsula was along the crest of 
the wabu'sheds ot the riv(‘rs flowing into the 
sea on tin* shore of Labrador, -tie jioUNDARY 
BETWEEN Canada A Newtoundland in 
J LABRADOR Peninsula (1927), 137 L. T. 187 ; 
43 T. L. R. 289, J*. C. » 

381. Add. AnnolatioriM : Apld. A.-O. frir Allierla 
V. for Canada, 1 1 928 1 A. C. 475. Mentd. 
72c Ellwood, [1927] I Ch. 4. 5. 


PART VIII. SECT. 1. 


370 1 . Canada — Renpertive righlt of . 
Demumon <t l*ri>v>Tue — Territory a did > 
to Indians —Britinh North America Art, 
18G7 (c. 3).l — P rovinck op Queukc 
V. DoMiviON or Cava-Dv, Re Domiviov 
OF C VVADA ic PROVINCBR OF ONTARIO 

Qukuec, Re ixnivN Claims (18U8), 
30 8. C. 11. 131.— CAN. 

ei. Rights of Di/miwon d: 

private person — Grant of land by pro- 
mnre before confederation .] — Wlieie pltf. 
claimed under a grrant iBsued by the 
provmco, m 18.37, prior to oonledera* 
tion : — Held : the Ciown, as rente - 
souted by the Donumon under B.N.A. 
Act. 1807, 8. 01 (12), could not arrant 
by licence power to erect a weir on 
pnvat<‘ proiRTty. — Dklap v. Hayden 
[ 1924J 3 D. li. H. 11 ; 57 N. S. K. 340. 
—CAN. 

e il. Indian Reserves — Indians 

not entitled to alunate by lease or sale — 
Right of Crown to recover possession .] — 
R. r. McMaster, 119261 Exch. C. R. 
68.— CAN. 

e iii. Boundaries — Whether 

extended by aets of possession by 
Indians.]-— a. v. Heisi.kr (N. S.) (1913). 
13 E. L. K. 373.— CAN. 

J.ff. 


e IV. — Right to sell rordwood 

rut on unsnmndtred resinv land.] 
Ff.(;an V. McLean (lH(«y), 29 IJ. (J. R. 
202.- CAN. 

e V. Indian land' Sah by I ndian 

btfort rtcfifit of Croam paUni Indian 
Act. R. S C. 1900. c. 81. s. I02.i 
SwoEiwoN V. Heap (1909), 11 W . L. It. 
238.— CAN. 

379 i. South Africa - Reslnction of 
prosjjfrltng d' minina W hither Vro- 
(lamaiitm ultra vires.] — H. w. .Nultk, 
11028] App D. 377. S. AF. 

•p. India — Land held by hast Intlia 
Company.] — A Tillagre not penuuncntly 
uHsesbcd was Rrauted by tbe East 
India Co. in 1843 to the prodicobsoi 
of i>ltf, with a condition ri'biiaaiins jIk 
alienation without tbe Govt h |.h*viodh 
aanc'tion //fW .' though tho foimul 
aH*>um]ition of sovereiRuty m India by 
the Crown wa« only hi iH'ib. \(t the 
I»osbe8sions were, as provided by the 
pnwious Charter AcU., held b> the 
Ea^t India Co. only as the ileleRates of 
Ac m trust for the Crown. — Su iii ^ art 
or State for India v. Raja 1 '.vriha- 
sarathy APFa Rao (1920). I L. R. 41) 
Mad. 349.— IND. 
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PART VIII. SECT. 2. 


q i. Whether sale ofordnantu 

lanti (unftllfd.] Mi/Keiiv o. R. (1892), 
3 Exch. C. It. 73. CAN. 

q il. Tiniher tul on ('rmtm lands 

— Necessity for mar/ano | - II aiihibon 
Bay Co., Ltd. v. GAUrmi r (1923), 35 
B. C. R. 498.— CAN. 


q lii. Declsum of Minister of 

Lands, Forcjtts Mims — hffert of ] - 
The dfcision of the above AUriinter in 
favour ot the Issuliuf of a patent 1 m 
merely an Intimation Uial lie uilJ 
recommend such issue , it h not a 
final adjiidlrafion & does not bind the 
Crown — hJizrAruicK r It, ri't'tii i 


D. L. R 230, 59 0 L ft K51.-CAN. 


r I. Canal Rthirie, Ottaiia \ - 

Held: leEielation with lospeet to 
Ordnance lands vested in th< iTovIneo 
of Canada tlio lands fompnsed In 19 
Viet, c. 45, sehed. 2, A any truKt with 
whieh the lund-> weie inpiessed WOH 
put an end to as lo the iaudA under that 
srhedule by sneh leicislation, 7 Vict. 
c. 11 leave power to sell any vacant 
land not required for military or canal 
purposeu or for the Ordnance Dept - 
Ottawa (Ciiy) v. Grand Trunk Ifv. 
Co., On'AWA (City) v. Ottawa n Ni w 


\J 



dam 881a— 46ea. Emgush and Emfike Diqest Sttfplehent. 


381a. .] — ^A.-Q-. FOB Aubebta v. 

A.-G. FOR Canada, No. 98a, ante, 

890a. Dedication as naval depot — 

Revocation of dedication.] —Australia Com- 
monwealth r. New South Wales State, 
No. 56a, ante. 

300b. Land held under Discharged Soldiers’ 

Settlement Acts — Eviction.] — If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers* Settlement 
Act, 1 91 7, &> amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or qua si- judicial inquiry. — Laffer 
V. Gn.LEN, [1927] A. C. 886 ; 96 L. J. P. C. 
166 ; 137 L. T. 701 ; 43 T. L. R. 694, P. C. 

891. Add, AnnotaHone : — Apld. Sunmonu v. Disu 
Raphael, [1927] A. C. 881. Dlstd. Sakariyawo 
Oshodi V, Moriamo Dakolo, [1930J A. C. 607, 
P. C. Refd. Sobhuza II. v. Miller, [1926] 
A. 0. 518 ; Bakare Ajakaiye v. Southern 
Provinces Lieutenant-Governor, [1929] A. C. 
679. 


891a. Lands acquired under Pubilo Lands 

Acquisition Ordinance — Right of chief to 
comi^nsatlon.l — The Govt, of Nigeria 
acquirc'd under the Public Ijands Acquisition 
Ordmance a compound in Lagos, which with 
other compounds was held by applt. as para- 
mount chief for the use of his faidily & 
household, members of which occupied 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
in the chief in the event of the family of an 
occupant becoming extinct. A Govt, grant 
had been made to a headman placed in 
charge of the compound : — Held : the occu- 
panto were entitled to the compensation 
awarded, but subject to applt. receiving some 
small portion of it in respect of his re- 
versionary right ; the Govt, grant did not 
aflfc^et the respective rights of the chief At 
the f)ccupants to the compensation. — Sakari- 
YAWo OsiiODi V. Moriamo Dakolo, [1930] 
A. (’. 667 ; 99 \u J. P. C. 233 ; 46 T. L. H. 
.599, 1>. C. 


Part IX. — Judicial Committee of the Privy Council. 


393a. - — Not refusal of Governor-General of 
Canada to grant flat under Petition of Right 
Aot.]' The Governor-General of ('anada, in 
deciding under sect. 4 of Pet'tion of Right 
Aet of (.Canada whether to j.iant his liat, 
does not act as a “ judicial oftlcer ” within 
the meaning of Judicial (*ornmittee Ael, 
1833 (c. 41), s. 3, & cons<*quently an appeal 
from his refusal does noi* lie to His 
Majesty in Council.- Lovihond v. (*anada, 
Governor-General, [1030] A, (*. 71? ; 99 
L. J. P. V. 178 ; 46 T. L. H. 018, P. (\ 

394. Add, AnnotaHone : — Folld. Strickland (Ixml) 
V. Giiina, [1930] A. V. 285. Refd. Nadan v. 
R., [1920] A. 0. 482, 

394a. Special jurisdiction given by 

Letters Patent.] - The Malta Constitution 
U*lters I’atont, 1921, ])rovide hy art. 33 “ all 
questions wliieli may arise as to the right of 
any person to be or i*emain a member of the 
.senate or the legislative assembly shall he 
ref«*rred to A decided hy onr Ct. of Appeal in 
Malta.” The Ct. of Aj)pcal having held that 
ilie election of the second A third npplts. to 
llie senato was null A void, A special leave to 
appeal to His Majesty in (\mnoil having been 
granted : Held : the intention of the above 
article of the lett.t*rs ]iatent was to designate 
lh<* (*t. of Appeal a sjiecial tribunal /inally to 
detennine all questions of the nature stated 
without annexing to the jurisdiction the 
ordinary incident of an appeal to the Crown 


und(‘r the prerogative to admit an appeal ; 
A accordingly that the aiipeal should be 
dismissed.- Strk kland (Lord) v. (iwiMA, 
11930] A. C. 28.5 ; eah ntwi. I’arnis v. Aoirs, 
99 ].. J. I». (*. 81 ; 142 1.. T. 380 ; 46 T. L. R, 
194, P. C. 

398a. Supreme Court of Palestine — Sitting as court 
of first Instance.] — Jerusalem- Jaffa Dis- 
trict Governor v, Suleiman Mubra» No. 
20a, ante, 

401. Add, Annotation : — Refd. Nadan v. R., [1926] 
A. C. 482. 

405. Add. Annotations : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. Mentd. St. Magnus the Martyr, 
London Bridge (1924), 41 T. L. R. 3 ; Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

406. Add. Annotation : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

439a. Not concerned with matters of procedure.]- - 

Atta Mohammad r. R., No. .532a. poet. 

444a. Creation of special tribunal- To try 
election petitions.] -Strickland (JiORD) v. 
(iKTMA, No. 3i>4a, aftic. 

445. Add. Annotation : — Refd. Nadan v, R., [1926] 
A. C. 482. 

462a. Freedom of speech of members of 

legislature.] — Mahomed Abdul (^ader v. 
KAU 1 .MAN, [1028] W. N. 264; 66 L. Jo. 
425, P. 0. 


York Ry. Co. (1920), 64 D. L. R. 337 ; 
50 O. L. R. 239.— CAN. 

t i. S. P. R. t>. CiTDDmY (1831), 2 
Nfld. L. R. 8.— NFLD. 


1 11. S. P. R. i». Ryan (1831), 2 Nfld. 
L. R. 47.— NFLD. 


a i. AoreemrrU to exchange — 

NecesaUg for consent of Commissioner of 
Croxen iMiuis — IhUy of transferor .] — 
May tJ. Daly. 119271 S. A. S. R. 428.— 
AUS. 

388 1. Axistralia — JUight of New Soxith 
Wales- -To Garden Island.] — Held: 
New South, Wales was entitled as 


aoalnat the Oommonwealth, which 
oiednied in right of the Imperial Govt., 


to possession to Garden Island. — 
State of New South Wales v. 
Commonwealth (1926), 88 O. L. R. 
74.— AUS, 


PART IX. SECT. 4, SUB-SECT. 2.— A. 

448 1. General rufe.! — Special leave 
to appeal should only be granted where 
the ease involyeB matters of public 
Interest or some important question of 
law, — R iches e. City of Moose Jaw, 
[10251 4 P. L, B. 326 ; 11926J 3 W. W. 
R. 899.— CAN. 


• I. .] — The main question for 

dtx'lsion was whether a certain agrot*- 
niunt between the Muhammedan & 
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Hindu communities of a tomi regard- 
ing ri'ligiuus pr<KM)ssiouB which had 
been brought about hy the Sub- 
I >1 visional Officer a few years ago, & 
w’hich had been signed by certain 
pereons of each community was of 
permanent eflcct 5c binding on all 
members of both communities —Held : 
the case involved a matter which was 
of general import anoo to both com- 
munities, & although the valuation 
was very small the case was “ other 
wise a flt one for appeal to Ills Majesty 
in Council." — SuBHiN’ r. Uaburam 
SINOH (1929), 1. L. R. 62 All. 329.— 
IND. 
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465* Annotaiion : — Apld* A.-G* for Alberta 

V, CJook, [1926] A. 0. 444. 

466a. Patent cases.] — A» no question 

of general importance usually arises in a 
patent case, their Lordships deprecated the 
granting of special leave to appeal in cases of 
that nature in which there were concurrent 
judgments. — ^Popb Appliance Cobpn. r. 
Spanish River Pulp & Paper Mills, Ltd., 
[1929] A. 0. 269 ; 98 L. J. P. 0. 50 ; 140 
L. T. 409 ; 40 R. P. C. 23, P. 0. 

AnnotationB : — Hentd. Rose Street Foundry & EneLneerlnR 
Co. V. India Rubber Qutta Percha & Telograpb Works Co. 
(1929), 46 R. P. C. 294 : Canadian Ooneral Eleotrlo Co. v. 
Fada Radio (1929), 46 T. L. R. 18. 

482a. .] — In the (’ode of Civil Procedure, 

1908, s. 110, dealing with appeals to tJie 
King in C’ouncil from a decree t>r final order 
of a High (^t., the words ‘ the amount t)i 
value of the subject-matter of the suit in ( he 
ct. of first instance ” mean the amount or 
value at the institution of the suit, not at the 
date of the decree m the ct. of first instaru e, 
& that meamng is not affected by the* altt'rna- 
tive condition which follows in the seet. 
(JuuiVAD\ Mancamma V. Maddi Mahalak- 
HIIMAMMA (1929), 67 Jj. R. Ind. App. 6($; 
99 L. J. P. C. 78; 142 J., T. 313; 46 T. L. H. 
130, F». C. 

485a. Directly or Indirectly Involved — Suocess- 


ful appeal rendering possible prosecution of 
claim for larger sum.}-— Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Rs. 13,000 to petitioner Ac Bs. 3,900 
to resps. The award in favour of petitioner 
having been set aside, he brought a suit to 
set aside the award in favour of reaps. The 
a^ipellate ct. in India made a decree dis- 
missing the suit A refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it woma ** involve, 
directly or indirectly, some claim or question 
to or respecting property ” of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, smee if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 dama^ \mder 
the contract : — Held : without denning the 
meaning of *' property ” as used In sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed. — Udoychand Pannalal v, Guz- 
DAR (P. B.) & Co. (1926), L. R. 62 Ind, App. 
207, P. 0. 

Add. AnnotationA : — ^Mentd. Pragor v. Blat- 
spiel, Stamp A Heacock, [1024] 1 K. B. 666 ; 
Poland V. Parr. [1927] 1 K. B. 236. 


4 QQ i. if important only to 

partieB.\ — Ordiuaxily uoue but tbo 
partios to a litigation are oonoorned 
with the reault of a case. In every 
8uch cose, wliere the valuation ia leea 
than the pretioribed limit, there is no 
right of appeal to Hiu Majesty In 
dounoll. It is only when a case is of 
larger importance & the prluciplo 
when finally decided by the Pi ivy 
Connell will be of benefit, not only to 
the people who aro directly Involved, 
in the litigation, but to a considerable 
body of other people, that leave to 
appeal should bo granted — IttrrnoirA 
Saithwakv. Hanskani (1928), L L. K. 
50 AU. 640.-~IND. 

468 V. .] — Where In a petition 

for leave to appeal to His Majesty In 
Council the subject-matter of the suit 
is more than its. 10,UUU, £c the High Ct. 
affirmed the deulsiou of the trial ct., 
&, therefore, the only question to bo 
determined was whether there was a 
substantial question of law involved 
in the case : — Held : the certificate for 
leave to appeal could not be granted, 
as the question involved, whether. If the 
marriage of the mother has been posi- 
tively disproved, the acknowledgment 
by the father is suffleiont for the 
legitimation of a son, having been 
definitely settled by their Lord^ps of 
the Privy Council, was not a substantial 
question of law within Civil Procedure 
Code, 8. 110 . — Fbrozb Di\ Khan v. 
Nawab Khan (1928). I. L. R. 9 Lah. 
682.— IND. 

478 1. Leave granted on terms — By 
whiu court imposed.] — Whore leave to 
appeal to the Privy Onnoll is imnted, 
the conditions attached to such leave, 
& tlio terms on which it is sdlowod, 
should be left to the Judicial Com- 
mittee. — STKVKN80K V. FLORANT, 11926] 
1 U. L. R. 601 ; [1926J S. C. R. 90.— 
CAN. 

477 i. Seeuniy — By tohom 

adUneed — Privy Counnt Appeals Act! 
B. S. O., 1914 (e. 54). s. ll.J— M oBride 
V Ontario Jockst Club. Ltd., (19261 
1 D. L. R. 743 ; 58 O. L. R. 267.— 
CAN. 

PART IX. SECT. 4, SUB-SECT. 2.— 
B. (a). 

488 iv. Partnership suit.] — 


Where leave to appeal to the Privy 
Counoil was applied for. petitionor 
contending that the deoree Involved 
a claim respecting property of Rs. 
10,000 within the meanffig of Civil 
Procedure Code, 1908, s. 110(2): — 
Held: it was the value of applt.’s share 
in the partnership that must be looked 
to. Sc not the value of the whole of the 
partnership property. — Nariman Rus- 
TOMJi Mehta v. Hasham Ibmatal 
vai:a.d IIaji Khamisa (1924), I. L. U. 
49 Bom. 149.— IND. 

488 V, *' Property ” — Loss of 

trade <t goodimU.] — Whore the result of 
a Judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto used : — Held : these 
wore “ pi operty ; & as any of the 
matters In controversy was worth more 
than $4,000, the matter was a 
“ pecuniary amount " cACoodlng that 
sum within Prlvv Council Appeals Act, 
B. 2. — Battle Creek Toabtep Corn 
Flake Co. v Kellouo Toasted Corn 
Flake Go.. (19241 2 D. L. U. 1238 ; 54 
0. L. R. 629.— CAN. 

483 vi. .1 — ^In a- suit for an ease- 
ment of light & air claimed by tbo 
owner of property A. amilnst the owner 
of property B., it is the value of the 
easement & not the value of property 
A. that determines the appealable value 
for leave to appeal to the Privy (Council 
under Civil Prooedore Code, 1908, 
8. 110. — Lallijbhai PBAOri V. hniMBAi 
Dajibhai (1929), 1. L. H. 53 Bom. 552. 
—IND. 

483 vii. — 1— In Codt of <hjl 
Piooedure, 1908, s. 110, dfnlliig witii 
api>(‘als to the King la ('ontKii fiom a 
dot lee oi ftnnl ortler of a Ulgii < t , the 
words “the amoimt oi vahn of the 
subject matter of the suit in th( ct of 
first instaiiee ” iiiean the amount (»t 
value at the institution of tin huit, A 
not at the date of the decn* in tlu ct 
of fiist InstauCA} ; Sc that mruning is 
not affertod by the alteinutivt <on- 
dition which follows in th« s«‘(l. 

-MaNO^SNA V MaUAIMKSIIM VUMA 

(1929), I. L. K. r,3 Mad. 107 - IND. 

b ii. — .J— On an application 

for leave to i^ipeal to the Privy 
Council mesne profits subsequent to 
the date of the Biiffi Ct. decree cannot 
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be taken Into aooouut in making an 
estimate of value under Civil Procedure 
Code. 1908, s. 110 (2 ).— Sbbhoirj 
S lIAMBUULINOAM 1. MANJATYA (1925), 
I. L. K. 60 Bom. 160.— IND. 

■t. Hot amount of venaUy imposed 
by fine or forfeiture under penal statute.] 
— 11. t» Uboiva Wine Sc Spirit, Ltd. 


(No. 2), ri»2’J 2 W. W. K. 1166, 67 
I). L. R. 436.— CAN. 


PART IX. SECT. 4, SUB-SEOT. 2.— 
B. (b). 

el.-- Motun for injundUm — 
Paanng-offaciinn. ] - Those were motions 
on behalf of reaps, for conditional leave 
to appeal to tbo Privy Council. Resps. 
brought passing-oil aotlous against 
applts., to obtain an injunction againnt 
each of them to prevent them from 
keeping their taxic ahs iMtlntod in such 
a mannoi as to be calcumtod to dooulvo 
the public into t Idnklng that their cubs 
wore those of resoh. The actlous onmo 
on for trial Sc injunctlona wore granted 
against both applts. Defts. appealed. 
Sc the Ct. of Appeal in April last allowed 
the appeals in both cases Sc dissolved 
the Id Junctions, llisps. moved for 
conditional leave to appeal to the 
I’rlvy Council against this order : — 
Held . proposed appeal did not directly 
nr indirectly involve a claim or question 
to or respecting a civil right of the value 
of £500, Sc the motion should accord- 
ingly bo dismissed. — Nioholhov v 
Black Sc Whitl. Cabh, Ltd., (1928) 
N. Z. L. R. 010.— N.Z. 

e 11 . Qu*filionH of j/ithfit un 

pfrrtanie mnnlxuri Poutr to at out 
jmbltfuna' IxttnttH I On a iiiotlon for 
( onditionul ]<iiv4* to uppMil thi 
i’ljvv 1 ouinJI fiorn ii d» « l->lon oi On 
(t of Appeal In wiilt b tin oiuhOoii 
involved was Oio light of u iKdiHiiik 
ouinwitteo to gtunt niibhr.iiis iKonrts 
m a district orlglnaHv foiiiiing part of 
a no litenso distrut, Imt wJikh by an 
alb'iatlon of boundurJis hud hecoitie 
incigcd in a lidnsc distik t . - //riti .- 
ovt n if the pMK4( rllngs did not Involve 
(t <ivil light of Ojo value of £.500 or 
now aids, llte qucNtious Involved wori^ 
of sufh gcriciul Sc public Importance 
that r oiidjthinai leave to apical should 
be grnnte<l without tmoclm temriH 
hi VI KH 1 Yolmi, 119301 N. Z L. 1 
'{27.- N.2. 
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Wl, Add. Annotatibn : — Refd. Gudivada Mon- 
gamma V. Maddi Malialakshmamma (]929), 
90 L. J. P. C. 78. 

501. Add. Annotation ; — Refd. Nodan v. B., [1026] 
A. O. 482. 

525. Add. AnnotcUion : — ^Refd. Nadan v. B., [1920] 
A. C. 482. 

526a. From Canadian court.] — N a.dan v. B., 

No. Ola, ante. 

527. Add. Annotation : — ^Reld. Nadan v. B., [1026] I 
A. C. 482. 

582a. .] — Their liordships do not act as a Ct. 

of Criminal Appeal, & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matU'r of pro- 
cedure. — Atta Mohammad v. B. (1929), m 
L. R. Ind. App. 71, P. (\ 

584. Add. Annotation : — Retd. Nadan v. B., [1026] 
A. C. 482. 

688a. Question of jurisdiction of colonial court — 
To issue mandamus to inferior court.] — The 
Supreme Gt. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
fdll powers. 

Special leave to appeal to th Privy Council 
was granted upon a petition alleging two 
grounds : (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above ref(>rred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground ; the question 
whether the appeal could be entertained was 
reserved : — Held ; the appeal should be 
dismissed, since the ^und upon which 
special leave was given failed, & the second 
ground was merely a question of procedure 
& was not one upon which an appeal would be 
entertained. — ^A.-G. poh Ontario v. Daly, 
ri924] A. C. 1011 ; 04 L. J. P. O. 21 ; 132 
L. T. 210 ; 40 T. L. K. 814, P. C. 

Annotation:— Reid. Nadan v. R., [1020] A, C. 482. 

538b. Question of procedure.]— A.-Q. fob Ontario 
V. Daly, No. 538a, ante. 

542. Add. Annotations : — Refd. IJmra v. B. (1924), 
41 T. L. B. 86; Nadan v. R., [1926] A. C. 
482; Kishan Singh v. R. (1028), 41 T. D. R. 
600; Kiiowlch r. R., 119361 \. (’. 366. 

540. Add. Annotation ; - Refd. Nadan r. R., [1926] 
A. C. 482. 

540a. .] — Nadan v. R., No. 91a, ante. 

540b. Misinterpretation of statute.] — 

The contention that in a criminal case a ct. 


in In^a has come to a wrong conclusion 
upon the interpretation of on Indian statute 
is not nccessaruy tantamount to an allegation 
of substantial & grave injustice such as to 
induce the Privy Council to give special 
leave to appeal. — ^XJ mba v. B. (1024), 41 
T. L. B. 86, P. C. • 

558a. Trial for murder— Failure to consider possi- 
bility of verdict of manslaughter.] — K nowlks 
V. R., No. 564a, post. 

559. Add. Annotations : — As to (1) Consd. Umra v. 
B. (1924). 41 T. L. B. 86 ; Nadan v. B., [1926] 
A. C. 482. 

560. Add. Annotations: — ^Refd. Nadan v. B., [1926] 
A. C. 482 ; Knowles v. R., [1930] A. C. 306. 

564a. Trial for murder by judge alone — Trial by 
jury impracticable or not permitted by local 
circumstances.] — ^Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
so far as it is practicable & local circum- 
stances permit the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same as in the Supremo Ct. of the Gold Coast 
(\jlony ; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not i)erinitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashanti. The death 
of applt.’s wife resultc'd from a wound 
infliet(‘d by a shot from a revolver while sJie 
A 1 he applt. were together alone in a room. 
By a dying declaration she had stated that 
tlie revolv«*r had been fir<*d accidentally by 
Iwrself m a manner which she described. 
The apyilt. in his evidence also attributed the 
wound to an accident by her. There was 
much circumstantial evidence ~Ueid : it 
should be presumed that a trial with a jury 
was not practicable, or was not permitted by 
local circumstances, & accordingly that the 
appeal failed so for as it was based upon 
want of jurisdiction ; but the appeal should 
be* allowed upon the ground that the* applt. 
had not the substance* of fair trial, & had 
suffered substantial & grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been lirod by the applt., 
bad entirely failed to consider whether the* 
e*vulence just died a cemvietion for murder as 
<»pposed to iiianslaiighte*!', A tiie Board was 
clearly of opinion that it elid not. —Knowles 
r. R.,“ 11930) A. (\ 366 ; 99 L. ,r. P. i\ 108 ; 
•143 J^. T. 28 ; 46 T. J... R. 276, P. C. 

586a. Discretion of co^rt below — Judicial Com- 
mittee will not interfere — Though members 
of court below disagree.] — Under Civil Code 
of Quebec, art. 180, a husband or wife may 
demand a separation on the ground of out- 
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532 i. Not a court of criminal appeal.] 
— The Judicial Committee will neither 
aooept nor share the responsibility for 
the administration of orlminal Justico 
in India, unless there has been some 
violation of the prtnoipleb of Jubtioo or 
some disregard of legal principles. — 
Rustqm V. R., Randib Sinuh v. R., 
Tab< Sinqh V. R., Rhuda Bakbh V. R. 
(I923), I. L. R. 48 Bom. 616.— I “ 


53211. .1 — The power of the 

Judicial Committee to entertain appeals 
from a lower ot. is not that of a ot. of 


cnmlunl appeal, but as the Privy 
Council advising the Sovereign vrith 
regard to the oxeroiso of the proroga- 
live, which is a remnant of the nowers 
of the Crown to interfere with tribunalB 
of Justioe, which do not exist m this 
country at all. Thero must be proof 
that there was no proper trial 8c that 
tho forms of all Judioial prooedure 
were disregarded, not only according to 
local ordinances, but according to the 
unvarying character which is common 
to all. — B unmantrao v. R. (1924), 
I. L. R. 49 Boro. 466.— IND. 
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538 il. .1— R. V. Scott (No. 2) 

(1924), 67 N. S. R. 201.— CAN. 

* 538 iii. Evidence improperly 

admiJUed.] — Held: the use made in 
evidence of books & documents found 
in the library of a suspected person 
presented a question of “ great general 
8c pubUc importance.” — R. v McLaoh- 
LAN, [1924] 1 D. L. R. 1109 : 42 Gan. 
Grim. Cas. 86; 66 N. 8. R, 549.— 
CAN. 
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rage, ill<iisage, or gricv'ous insult ” ; & by 
art. 190 ; ** The grievous nature <& sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition & other circumstances of 
the parties.” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difTcrcnce of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice. — Baij>win 
V. Baldwin (1922), 91 L. J. P. C. 208 ; 128 
L. T. 10. P. 0. 

598. Add, Annotaiion : — Consd. Be Letters Patent 
No. 139,207, Be Carbonit Akt., [1924] 2 Ch. 
63. 

606. Add, Annotation : — Refd. Nadan v. It., 1 1926] 
A. C. 482. 

608. Add, Annotation : — Refd. A.-G. of British 
Columbia v. A.-G. of Canada, [1924] A. C. 
222 . 

619. Add, .iHHolation : — Mentd. Canadian Pacitic 
By. Co. V, Toront<j Transportation (Com- 
mission, Ttironio TCiansportation Comtiiis- 
sion V. (Canadian National Uailways, [UKiOJ 
A. C. (386. 


621. Add, AnnoicUion : — ^Refd. Nadan v. R., [1920] 
A. O. 482. 

621a. From Court of Appeal of British 

Columbia -No power to grant ieave in criminal 
matter -What is ** criminal matter.’*] - 

Cpou the tiuo ciiastiuction of the Order in 
Council of Jan. 23, 1911, regulating apptutls 
from the Ct. of Appt*al of British Columbia 
to 1 1 is Majesty in ('oiineil, the power of tliat 
et. und(*r r. 2 (6), in conjunction with tlio 
d<‘(initioii of “ Judgment ” in r. I, to grant 
leave so to appeal from any “ decree, order, 
.st'utt'uee, <)!• d(»eision ” dot's not apply to a 
criminal mattt*r. A prosi'cution under a 
statutAs of Hi'itihh (\)himi)ia, whereby a 
j>erson summarily conviett'd t)f an offenee 
thereunder is habit' tt) a penalty A imprison- 
ment, & etmst'fpient prtnet'dings by way of 
fiabi'aM corpus certiorari, or wise stated, raising 
tht' t}ue.stii>n wht'tlK*r tlu' statute is ultra vireH, 
are criminal mattt'rs for the above purpt)8e. 
(hutNO Chim Iv r. IL, 11930) A. V. 244 ; euh 
nom. CiU’Nt} Ciiisc’H v. B., WoNti Kjt v. 11., 
36) L. .7. 1*. (\ 71 ; 112 L. T. 266 ; 16 T. li. H. 
13J, P. C. 

626. Add. Annotation Refd. Nadan v, B., [1926J 
A. O. 482. 


PART IX. SECT. 8. SUB-SECT. 1. 

O i. Question relalinu 

to freedom of interstate tradt .] — On 
applioations to the ITljfh Ct. for certlfl- 
oates under sect. 74 of the ConsUtution 
that questions of law as to the llinlts 
infer se of the constitutional powers of 
the ComnituLweallli & of the 8tate of 
New SoTith Wales involved in the 
decision in Ex p. Nelson (No. 1). 42 
C. L. H. 209, wore questions which 
ought to ho dotenuiued by His Malosty 
in OouucU : —Held : the applications 
should be i-efusod . — JtJx p. Nki>ov 
(N o. 2) (1929), 42 C. L. K. 2f>8 ; :j 
A. li. J. 66; 1920 A. L. K. 177.- 
AUS. 

606 L Operation of 

Australian Judiciary Act, 1903.]— 
Judiciary Act, 1903-1920. s. .39 (2) 


the 


Privy Council from a decision of the 
Supiome Ct. exercising Federal Juris* 
aictlon, & grives to the High Ct. 
jurisdiction to entertain an appeal 
from such a decision. — L imkrick 8.8. 
(Do. V. (Commonwealth or Auhtbaua 
( 1924), 36 C. L. R. 69 ; 26 S. R. N. S. W. 
203 ; 31 Argus L. R. 163.— AUS. 


PART IX. SECT. 8, SUB-SECT. 2. 

tb. Compeiency of appeal — From, 
Divisional Court of Ammlate Division.] 
— No appoal lies, unless the ense falls 
within Privy Council Appeals Act, 
R..S. O., 1914 (c. 54), or unless leave 
to appeal is granted by the Judicial 
Committee. — Boland v. Canadian 
National Rt. Co.. 11926] 1 D. L. R. 
420 ; 58 O. L. R. 225.— CAN. 

sd. From advisory opinionr— 

** JFHnal judgment .^*] — ^Where questions 
were referred to the ct. for its considera* 
tlon, & the matter was heard before 
a ct. composed of four judges who were 
equally divided in opinion : — JJeld : 
(1) for the purpobc of appeal to the 
Privy Council tne opinion of the ct., 
although advisoiy only, could be 
treated as a final judgment between 
parties ; (2) the words ** final judg- 
ment ” In the Privy Council Rules 
mean that which is regarded as a 
final judgment under Canadian law. — 
Re Nova Sootia Legislativb Oovtncil 
tNo. 2) (1926), 59 N. 8. R. 43).— CAN. 

■f. Order for trial by jury.] — 

Leave to appeal to the I'rivy CViimcU 
from an order refusing tu set aside an 
order providing for a jury trial of an 
action for damage for personal injuries. 


refused. — Bbadshaw t>. Unirtsii 
CoLiTMUiA Rapid Transit Co., Ltd., 
[1927] 1 W. W. R. 425 ; 38 B. C. R. 
111.- CAN. 


q J. Necessity for.] — Ever since 

34 Uoo. 3, o. 2, 8 . 36. now found, 
substantially unchanged, in J'rlvy 
Council Appeals Act, R. 8, O., 1914 
(o. 54). 8 . 2. the right of appoal in 
casos falling within Its terms has stood 
unohallengcd, 8c no leave to apneal. 
either to be given by the Juuletal 
Committee or tty tlie ct. below, has 
been regarded as necossazy. Although 
the Act is absolute In prohibiting an 
appeal In cases wbieh do not foil wit hlti 
it, this does not doprivo his Majesty 
of the prerogative right to grant leave 
to appoal in any czlso in uldch he setw 
fit to exercise that right. — MoBiiinK 
r. Ontario Jockkt Club. Ltd., [1926] 
1 D. L, Jl. 743 ; 58 O. U It. 267.— 
CAN. 

t 1. Appll. CO., having 

been bold lialtle for approximately 
17.000, appealed giving wcurity only 
for 1500 for the costs of the appeal. 
The appeal having been dismismjd, 
applts. applied for a slay of proceedings 
pending a projected appoal to the 
Judicial Committee of the Privy 
Council ; — JJeld : the application as 
made could not bo granted. — F idelity 
VHKNIX FiBB iNSLItANCL Co. OF NBW 

York v. McPherson, 1 1 925) 3 I). L. li. 
131 ; [1925] H. C. R. 104.— CAN. 

t i« .] — ^An application for 

special leave to appeal to the I'rivy 
Council, & oven the granting of sucti 
leave, do not ipso fado operate as a 
suspension of proce^lngs in execution 
of the judgment rendered by the 
Sujtreme Ct. of C^anada. — STF.VEXRfzN 
V. Florant, (19261 1 1). L. li. 601 ; 
11926] S. O. R. 90.— CAN. 

k (p. 498) i. .1 — (I) Leave to 

appeal to the I'rivy (Dounclt should not 
be granted in a criminal ease, but 
parties desiring to appeal should be 
left to their remedy by application to 
the Privy Council for sucli lea\* . 

(2) Assuming the ct. to luivt power 
to grant leave to appeal, sueh l''ave 
should bo refused in any cuhc not 
coming within the principles laid down 
in Jie Dillet. No. 642, atUe.— H r. It, 
(1026), 46 Can. Cilm. Ca*.. 36 7 ; 58 
N. S. R, 457.— CAN. 

tk. Appeals pending in Sitptnhe 
Court d* before J^rivy Count il- Stay of 
proceedings in Canadian ajtpeal .] — 
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Where, A. A H. btdng co-defts., A. had 
first inbcribed an apneal for hearing in 
tile Supreme Cb. of Canada, 8c B. Inter 
on had insoribud an appoal tu the 
JiKilcial Commit tee of tho Privy 
Council, upon motion on behalf of B. 
the proceedings on tho tint appeal wore 
stayed iK'ndmg the decision of tho 
Privy (3euuoll upon B.’s appoal. — 
ARlIimiDOK V. Biiavru 8c IIauuiron. 
11925] 4 D. L. R. 1048 ; (1925] 8. 0. R. 
691.— CAN. 


PART IX. SECT. 8. SUB-SECT. 8. 

pi. .)--A judgment 

vif tho High Ct. on the Appellate tSlde. 
granting probate to a person, is a final 
deeroo, from which an appoal lies to 
His Majesty In Council. — vrllabawmt 
Skrvai V. L. 81 VARAUAN Hrrtai (1926), 
1. L. It. 5 Ran. 119.— IND. 


I i. _ „ _ .]-Syed 

Khan v. Uvud EiiRAinM (1927), 
I. L. R. 6 Ran. 169.— IND. 


t 11. - .]— Whore 

eemia'ting upplji at lens nrider I'rohato 
\ Adudiiislrntieii A«-t, 1881, for pro- 
bate of ililTcreut uMi'gi'd W’Uls of a 
testuU)!, have l»eeu heard by tho 
distrk't judge as a rogiiiar suit, an 
uppeul from the doci'ee or final order 
passed on appeal by th.) High (vt. lies 
to tiie Privy Council under, 8c subject 
to the rf‘ciuln*meiits of, tho Code of 
('ivll J'roMMlure, 1908, hs. 109, IIU. ~ 
VKL].^HVVVM> HKKVAI f. 8IVARAINAN 
SICUVAI (1929). 1. L. 11. 8 Run, 179.— 
IND. 


af. - - - From interlocutory iudg- 
ments.]— Apizeals on matters inter- 
lofutoiy in their natuie shoulil be 
allowed to be preferred to His Majesty 
in Council only when their decision 
will praotieoliy put an <‘nd to 1 ho JM iga- 
tioii 8c finally doeido the rights ot tho 
I>aitieH.— B haowaii Hayal v. Jihan 
Khunwah (192.5), J. L. R. 18 All. 329. 

' IND. 

639 ii. From order refusing ^ 

enrol legal praetitioTur.h An ordorof tho 
High Ct. refusing to enrol a person oa 
a legal practitioner under Legal 
PractlUoncrs Acts, 1879, is not one 
from which tho Iligli Ct. haN jurla- 
dlctlori to grant leave to appeal to the 
Privy C'ouncil . — Jle MiBS (1922), I. L. R. 
1 I'at. 690.— IND. 


b i. .) Cl An Al»\o«'A'li. 

(1929b 1. ii. R. 8 iian. 40. IND. 

b il. FaluaUan of property com- 

pulmritu acquired .] — ^Xn appeals in- 
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840a. II merely advisory.] — Applts. 

olaimed to deduct from the income on which 
they had been assessed a sum paid to under* 
writers on an issue of preference shares on 
the ground that it was “ expenditure incurred 
for making profits in their business within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 
They then appealed to His Majesty in 
Council : — Held : on a preliminary objection, 
the decision, judgment, or order made by 
the High Ot. under Indian Income Tax Act, 
1918, s. 61, was merely advisory & not final, 
the appeal to His Majesty in Council was, 
therefore, incompetent. — Tata Iron & Steel 
Co. V, Bombay Chief Eevenue Authority 
a923), L. B. 50 Ind. App. 212 ; 39 T. L. B. 
288, P. C. 

640b. Order of High Court — On appeal from 

application to district judge to file award.] — 

An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an awara in ct. 


The appeal is not precluded by sect. 104 (2) 
of the Code ; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate judge. — Bamlal Haroopal v. Eis- 
HANCHAND (1923), 1m B. 51 lud. App. 72, P. C. 

g40c. Probate suit.] — Where competing 

applications under Probate & Administration 
Act, 1881, for the probate of difieient alleged 
wills of a testator have been heard by the 
District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. lies to the Privy 
(V)uncil under, A subject to the i-equirements 
of, the Code of Civil l*rocedure, 1908, ss. 109, 
110.— VeLLASAWMY SEHVAI V. .SiVARAMAN 
Hkrvai (1929), 57 L. K. Jnd. App. 90, P. C, 

641a. High Court of Bengal — Claim relating to 
cantonment land.] -Bakrac’Kpore Canton- 
ment Committee Sei'retary v. Satish 
Chandra Sen (1980), 47 T. L. B. 8, P. C. 

662. Add. Annotation : — Refd. Nadan v. B., 1 1920] 
A. C. 482. 

662a. Appeal from deportation order made by 

Administration of Western Samoa.] — Nelson 
v. R., [1928] W. N. 197, P. C. 


▼Giving the valuation ot property In 
India, the Judicial Committee will 
entertain an appeal under Act XIX. 
1921, 8. 2, as to the value of property 
oompulaorily acquired only upon 
questions of principle, including errors 
in appreolating or applying the rules of 
evidonoe. or the Juaioiol methods of 
jnoe. — Nowroji Rub* 
Bombay Oovrrnmbnt 
49 Bom. 700.— IND. 


evld< 

TOMJi Wadia V, 
(102&). 1. L. R. 


b Hi. — Not from dfcm affirm ivy 
court helm) What amounts to \ IMtfs 
obtained s intge. decree In tUo ot. of 
the Hubordinate judge, hut their claiiu 
t<i interest pnuUnU htc was diHsIlowcd 
llefta. appealed to the High (’t. while 
pltfs. preferred a cross-appeal in respect 
to interest pendfnU hU. liefts ’ appt'al 
was dlsiuisHod while pltfs ’ eross-appt al 
was allowed, the doeroo of the High ('t 
holng in the following teiiiw “ Tho 
decree of tho Ot. l>olow he nuHllfled to 
this oxtont that Intorobt at tho bond 
rate shall run on the piinoipal up to 
the expiry of tho period of graoo " 
Defts. appliiHl for leavo to appeal to 
His Majesty in rouncil. The value of 
the HU bj cot -mature of the suit Sc tho 
appeal was above ton thousand rupees . 
— Held the deetoe of the High Ot. 

was not one “ afllnrilug the dueisiou 
of tho ct iuimediatol.\ below ” within 
Oode of Civil ITocoduie, 1908, s. 110, 
Sc appots. wero outitlud as of right to 
appeal to His Majest) In Ootuuil. 
h Hither, the appeal could not ho 
lindti d to tho quostiou of iiitert's! onh , 
upon w’hlch point thoro was variation 
in the doeree, but appets were entitled 
to appeal from tho entire dec'roe. — 
Tiiakub Jaahtna ITiamad Sinuii V. 
JaUAUNATH Pll\SAD SI^QU (1920), 
I. L. R. 9 Pat. 658.- IND. 


b iv. .1— Matters In 

dispute ju a ponding suit having been 
referred to aihn., an awfu'd was made 
to tho eflot't that doft. should, within 
a timo flxod, givi possession of a certain 
factory to pitf., & in deianlt should 
pay pItf. Rs. l.S.OOO. Ubjeotiuns to 
tho award wore made hv deft which 
weie disallowed. Sc tho award was 
ordered to bo filed, but as tho time 


fixed for delivery of tho factory had 
by then expired, tho ot. lonsulering it 
lumecesBaiy to hicorporati in its d (Mice 
I diix'ctiou relaTiug to tho doliveiy of 
he factory, granted a decree to pltl 
only foi tho Its IJ.OOO. Doft . appealed 
to the High Ct &. his appeal was 
accepted only to tho extent that the 
(ietree of the trial et. was modified to 
bilng it Into confonulty with the 
awHid. Dift then applied foi leave 
to appeal to Ills Majesty in Coum il — 
Held, os tho High Ct had In suli 
stance atllimed the decision of tho 
trial ft. the alteration made hv it in 
the decree not bidiig of a suhstanilal 
nature, leave to appeal to His Majesty 
in Coimcll under Code of ( ivll Pio- 
eedure, s. 110, could not be grunted — 
Hanhi Ij\i. r. Goi'al Lai. (1928), 
1. L. R. 19 Lab. (>88 — IND. 


f i. .1 — The question of 

law involved need not he of genoial 
Importance ; It is sutficiont if there Is 
a substantial qvKwUon of law between 
the parties. — RAonuNAi'H Pkarad 
Singh v. Pabtabqash DKruTT Comrs. 
(1927), 54 L. R. Ind. App. 126.— IND. 


f ii. .1 — Pfijii Cloth Sc 

Qbnkral Mills Co., Ltd. v Dulhi 
INCOMK Tax Combs. (1927), 54 L. R. 
Ind. App. 421.— WD. 


I ill. .] — MArauRA, Kubmi 

r. Jagdeo Stnqh (1927), I. L. R. 50 
All. 208.- IND. 


f iv. Order made mthont 

jurisdiction.] — Kisuan Sinuh v. Tub 
Kino Emperor (1928), L. R. 55 Jnd. 
App. 300.- IND. 

f V. Matter of general import’ 

onre,1 — Held : a case was a fit one for 
appeal to the Privy Council, where the 
question in dispute was of general im- 
portance, as the execution of docu- 
ments with an option of re-purohase 
was very common & a considerablo 
amount of litigation came before the 
ots. in ooiineotlon therewith. — Jivan- 
omi Guru Cbamrloirt v. Hajanan 
Naiutan Patkar (1926), 1. L. R. 50 
Bom. 753, — IND. 


651 i. 8 %an below appealablt value — 


When appeal lies .] — Mauno Ba. Than. 
V. Pbou District Council (1927), 
I. L. R. 6 Ran. 43.— IND. 

b1. LimiiaJlvon of tight to appeal — 
Letters Patent of Calcutta High Court 
of 1927.] — The new clause of the Letters 
Patent of the Calcutta High Ct., 
passed 1927, takes away, m all second 
appeals decided by a single judge, 
without his giving a certificate tJiat tlie 
ease is a fit one for appeal, the right 
to go to tho Pi ivy Coimeil under the 
ordinary law, though tho right of the 
JndieJal Committee to give speoial 
leave is not of course afi:ected. The 
new Letters I^ateut cannot he applied 
to pending cases without takmg away 
exlstiDcr rights of appeal — ^adar All 
V. Dalimuddin (1928), I. L. U. 56 Calc. 
612 —IND. 

PART IX. SECT. 8, SUB-SECT. 4. 

k (p. 503) I. Judges 

equauv divided.] — The Ct. of Appeal 
granted leave to appeal to the IMvy 
Council from a decision of the Ct. of 
Appeal rovorsmg an order for a new 
trial, the verdict of the jury being for 
more than £500, Sc the judges, including 
the trial judge, being equally divided. 
— Trbmain V. Manawatbk Duainaol 
Board, {1926} N. Z. L. R. 416.— N.Z. 

sm. Irish Free State — Leave to appeal 
— When granted ] — Tho general prin- 
ciples governing applications for leave 
to api>cal stated — Hull v. M'Kknna, 
" Freeman’s Journal ” v. Fernsirom 
& Tkaeslibbbi, [1926] I. R 402.— IR. 

sn. .1 — Leave to 

appeal refused. — O 'Callaghan c. 
O'Sullivan, (1926, 1. R. 586. — IR. 

.] — See, also. No. 

716, 


PART IX. SECT. 9. 

so. Stay of exfculion petuling apjfeal 
IP hat must be sluywn — Ability of 
plaintiff to jyay in event of reversaLy— 
UEORuiA Construction Co., Ltd. & 
Bane of Toromo v. I'acu'io Great 
Eastern Ry. Co. (B. t.). 119291 4 
D. L. R. 607 ; 3 W. W. R. 92.— CAN. 
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Vol. XVn.— 'Dependencies. Cases 718—716. 


Part XII. — Irish 

713. Add. Citation : — 21 L. G. R. 410, C. A. 

Add. Annotation : — Mentd. Campbell v. Poliak, 
[1027] A. O. 732. 

714. Fop the paragraph in the original volume 
substitute the following paragraph : — 

Transference of UablUties of British 

Government to Irish Free State.] — agree- 
ments made in 1017, during the war with 
Germany, it was agreed between the British 
Govt. A: resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt, undertaking to reins^te 
the lines after the conclusion of the war. 

In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2 ) (c. 1 ), were passed. At the 
date of the passing of these Acts the contracts 
with the Govt, wore still executory : — Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability imder 
the contracts of 1917 from the British Qovt. 
to the Govt, of the Irish Free State. — A.-G. 

V. Great Southern & Western By. Co. 

OF Ireland, [1925] A. C. 754 ; 94 L. .T. K. B. 

772 ; 133 L. T. 668 ; 41 T. L. R. 676 ; 69 
Sol. Jo. 744, H. L. ; revsff. S. C. sub nom. 
Great Southern & Western Ry. Co. of 
Ireland v. R., [1924] 2 K. B. 460, C. A. 

714a. Effect of on Judgments Extension 

Act, 1868 (c. 64),]— r-The effect of Irish Free 
State Constitution Act, 1922 (session 2) 

(c. 1), 8. 1, art. 73 of the Schedule tlieieto, 

& of Irish Free State (Consequential Pro- 


Free State. 

visions) Act, 1922 (session 2) (c. 2), s. 1 (1). 
is that Judgments Extension Act, 1868, hns, 
since Dec. 6, 1922, ceased to apply to the 
Irish Free State. — H anfield v. OHESTPJt 
(1925), 94 L. J. K. B. 805 ; 133 L. T. 623 ; 
41 T. L. R. 663 ; 69 Sol. Jo. 092, C. A. 

.]—See. also^ No. 716. 

714b. Government of Ireland Act, 1920 (e. 67), 
8. 56 (6), Sohed. Vlll^Constitutlon of Irish 
Free State (Saorstat Elreann) Act, 1922 
(No. 1 of 1922), Sohed. I, art. 78— Right of 
transferred civil servants to compensation on 
retirement In consequence of change of govern- 
ment.] — WiGO r. A.-G. OP Irish Free State, 
[1927] A. C. 674; 96 L. J. P. 0. 88; 137 
L. T. 460 ; 43 T. L. R. 457. P. C. 

AnTUjtatums: — Folld. /?e Transforreti civil Sorvants (Ireland) 
( ‘ompensatlon, (I'lJ'lJ A. U. 215! Reid. Nlxou v. A. ii 
(l»»2y). 46T. h. it. n. 

714c. S.P. lie TuANSPERREi> (^rvn. Servants 
(Ireland) Comimsnsation, [1020] A. O. 212 ; 
s}if> nom. lie Irish Civil Servants, OS h. .1. 
J». O. 39; 140 L. T. 251; worn, tie 

ArTIC LC X OF AltTK’Lr'n OIj’ AoRLKMENT 
'ritKATY RKTVVrKN (JlllOAT BRITAIN AC lllE- 

L\ND, 45 T. L. R. 57, P. C. 

Annotaiwn Cousd. M\<m » A (i , IllMO) I C h »(*(>. 

715. After this case add “ SVe, also, cases in Part 
IX., Sect. 8, sub-sect. 4, ante. ” 

716. Add. Citahons 1 K. B. 214; 93 

L. J. K. B. 331 ; 130 L. T. 269 

Add. Annotatiorus .•-* Folld. Banfleld v. (^liestor 
(1926), 94 L. Jf. B. 805. Retd, r.-jl.nm- 
itig Kigiit Sointy, ltd i Bias U. I>. 
[1030J A. (’. 377. 


Notes on Canadian Constitutiona] Cases 


(Vol. XVII., p. 508). 

Cases t (Riling under this head decided sinco the publication of the original volume have boon 
included on pp. 611-521, ante. 


PART XII. 


714 i. Irish Free Utale ConsttltUum 
Act, 1922 (session 2) (r. l^Transfer' 
ence of assets of Bnlish Oavemmmt to 
Jnsh Free Stale.] — Held : a debt duo 
to the Land Cominlfwion, although 
incurred in 1922, was an “ ajwet ’’ that 
had boon transferred from the former 
Qovt. of the United Kingdom of Groat 
Britain & Ireland to the Qovt. of the 
Irish Free State.— Maloney, fl926] 
I. R. 202.— IR. 


714 U. Effect on jurisdiction of 

existing courts — Fending establishment 
of courts for Jnsh Free State.] — R. v. 
Wicklow County Court Judge, 
11924] 2 I. R. 139 — IR. 

714 111. Public Safety Act, 1927 

(c. 31)— -Ordinary legislation. ] — A.-Q. v. 
M’Bbide, 11928] I. R. 451.— IR. 


714 b i. Government of Ireland Act, 
1920 (c. 67), ss. 54, 65, Sehed. VIII— 
CansHtiAion of Irish Free State (Saorstat 
Eireann) Act, 1922 (No. 1 of 1922), 
Sehed. J, Art. 78 — BigM of transferred 
civil servants to compensation on retire- 
ment in consequence of change of Ooeem- 
Lonsdale v. A.-Q., [1928] 
I. R. 35.— IR. 


714 b li. - .) < iSNiDY 

r. A.-Q. oi- THE iKitu Frel State, 
11930] I. R. 65.- IB. 

714 b ill, .}— Fnz- 


(.uiHON 7’ \ <i oi nil Ini'- 

srsiK, 119J0J 1. U I'l IR. 

716 1. JAalnUiy h* giw mfuntu Jot 
(osts ftiHuU it( 111 pttsUum of furtiutttt I 

ApiihctttKin on lx half of defts, 
KSKlcul in JNcuthein Ireland tlial 
pitfs , who K sidl'd in thi Irish I'm 
htaU , might he oidtrod to give see unt y 
for iiMs on the mound that in tlio 
event of d(ftb otituining Judgiiu iit 
they would h(» unable to havo it 
<xU*iid«d in tbo Irish Free State, us 
Judgments EvUmwons Act, 18(>8, no 
longer applied to that loimtrv 
l/(ld. irltfs. must give securllj for 
ro«,t« UvruN M'Kknna, 11029] 
N J. 1 IR. 

•t. Jnsh Free Stale (Agreement) 
Act. 1922 (c. if-Effect on Companies 
Acts.] — On petition by a shareholder 
for the compulsory wlndmg np of a oo. 
as an unregistered oo . : — Ihld not- 
withstanding the proYisions of the above 
act & of the Onlers thereunder, the 
Cos. Acts remain in full forte mrtil 
revoked or altered by a competent 
leglslatuie. Sc the cts. of Southern 
ligand had no iurisdiction to ntako 
the order —Be PoBl ARLINGTON 1 hhC- 
inio Light Sc Power Co , Ltd , 11922] 
1 I. ic. 100.— IR. 


•w. Power of Oireachtas.] — Within 
the whole area of the Irish Free State, 
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(he OlioachtAH is a free & unfettered 
Itglslature. & there is nothing in the 
treaty, the conslrtutlon, or the statute 
confirming them, to limit the power of 
the Dlieachtas to authoriso the 
detention of untried persons. — K. 
(O’CoNNKi.L) V. Hare Park (5ami» 
(Military Qoykbnor), [1924] 2 1. R. 
104 .— IR. 

•z Public Safety (Powers of 

Arrest dr DeierUum) Temporary Aft 
(I. F. S.), 1921 — Jntra vires ) -I'. 

(O’CoNNELfl r. Hare Park T'ami 
(Miutary Governor), [1921] 2 I. It 
104.— IR, 

sb. iJi/ty of Aitot to I !•( vt rot (o 
rt/niHfut thi Slolf | I in \ il(rM 
t ould (u fit aid iii.ikiiiL an\ ((tint on 
lx half t»f tlx ^futo OI ( omiiiiintl y of 
riti/tiiH of (la* liinb f ic St i(o uiidci 
4it IJ of tlx t txnljl iitioji \J(x>l.L 
I A (J , Iiy.JUj f I (7 J IR. 

so. I Iff gal am A <l unnual from 
jiirtHfliffloii Ji'tghf to injiiinluni.y- 
Tlx piovlMfons of dill Alt. 6 trf tho 
< oiistit 111 iitii of dx Jii'oli 1 leo Stale do 
not I x( lixlo JiiiihdK don to giant an 
riijiiixtion in an appiupiiate i use 
r 0 if il wtii ooirglit to aiiest a ]K t-xoM 
ilti.r.illv N It move IrJtn out of dit ))in 
(lx t ion ix'foit III fuuld apiilv for i 
wilt of habeas loruvs. oJitMii- N 
Ja)u(,rfww. A.-(;.*&OKM;mvi d Iii,i>y, 
[ 1929 ] I. It. 668 .— IR. 


.}— Friz- 



Cases 9— 160a. 


English and Empire Digest Sotplement. 


DESCENT AND DISTRIBUTION. 

Note. — ^F or the references to Law of Property Act, 1922 (c. 16), substitute references to 
Administration of Estates Act, 1025 (c. 23). 


Part III. — Devolution of 

9. Citations : — Delete “ C. A.” 

10. After this case add “ Death after 

1025.] — See, now, Administration of Estates 
Act, 1925 (c. 23). s. 9.” 

10a. — - Administration of Estates Act, 1925 
(c. 23), ss. 51, 55 - Estate of lunatic No com- 
mittee or trustee appointed.] F\)r six years 
before lu*r deatii a lady was a eertin(‘d patient 
at a. menial lH»me, A without any iesta- 
ini'ntajy capacity. She was not, however, 
a lunatic so found by inquisition, A never 


Real and 'Personal Estate, 

had a coinmitt<'e or receiver. She died at 
the home on Feb. 1, 1929, a .spinster Ac 
intestate, aged seventy-six : — Held : her real 
estate went to her h<*ii‘ at law under Adminis- 
tration of Estai<‘s Act, 1925 (c. 23), s. 51 (2), 
which exempli/)!! &t*ction, read with the 
delinition section, sect. 55 (1) (viii.), was not 
conlhied to cases v/hert* a lunatic or dcf(‘ctiv(‘ 
had a committee or receiver.— ifc Gatks, 
(Jates r. (Uti>. 11939] 1 t’h. 199; 99 
L. J. tn). 1()1 ; 112 3^. T. 327. 


Part IV. — Descent 

74. Add. Annotation: — Refd. Re Price, [19281 
Ch. 579. 

102a. .] — Pjiilpoits d. Puilpoti'b v . 

James (1784), 3 Doug. K. B. 425 ; 99 E. R. 730. 
Annotations : — Distd. Jie Sheppard, Shei ard v. Mamiint;, 
11807 J 2 rh. 67. Expld. lir Jnmau, liuuau v. Inman, 

|] 00.31 1 Ch. 241. 

113a. Lease pur autre vie — To A. & his heirs — 
Heir special occupant.] — Philpotts d. Pnii.- 
POTi’S V. James (1784), 3 Doug. K. B. 425 ; 

99 E. R. 730. 

Annolaiion 8 Distd. lie Sheppard, Sheppard v. Mannlnsr, 
118071 2 Ch. 67. Consd. Me Inman, Inman v. Inman, 
[10031 1 Ch. 241. 

132a. .] — Rawijnson v . Montague 

(Duchess) (1710), 2 Vem. 067 ; 3 P. Wms. 
264, n. ; 23 E. R. 1035. 

Annotation Consd. Boarjiark t;. Hutchinson (1830), 7 
UliiK. 178. 

133. After tliis case insert “ Liability to legacy 

duty.] — See Estate & OraER Death Duties, 
Vol. XXI., p. 58, No. 377.” 

133a. S. P. Lock v . Lock (1710), 2 Vem. 600 ; 23 
E. K. 1035. 

134a. Construction of ancient customary — 

“ Nepos.**] — Whitlock v. Whitlock (1924), 
40 T. L. 11. 566, D. C. 

144. Add. Amwiaiion : — Mentd. Re Smalley, 
Smalley v. Scott on, [1929] 2 Ch. 112. 


of Real Estate. 

died on Jan. 28, 1926, without issue & with- 
out having confirmed or rcijubltshod liis will 
which he had made on July 20, 1925. Ife 
was, before Jan. 1, 1926, when the Law of 
PropiJrty Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold 1(‘nurc subject to the custom of 
gavelkind, but at that date by virtue of 
sect. 128 A Rched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirc'ty of the laud 
which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trubioc, having subs<‘(iucntly become 
vested in tnistees appointed in his place upon 
the statutory trusts mentioned in sexjt. 35 
of Ijaw of Property Act, 1925 (c. 20);-- 
Senible : in th(' absence of a statutory 
conversion of land into personal estate, the 
share of T. in the land on his death descended 
under the Inhei'itance Act to the heir at 
common law of the body of the last purchaser 
Ac not to the heir in gavelkind of the last 
pmvhaser ; the effect of the enfranchisement 
having been to destroy the gavelkind custom. 
—Re Price, [19281 1 Ch. 579 ; 97 L. J. (^h. 
423 ; 139 L. T. 339. 


1 50a. Copyholds subject to custom of gavelkind — 
Enfranchisement by Law of Property Acts — 
Destruction of custom of gavelkind.] — T. 


Annotations ^ : — Reid. He Ktiiupthorne, Charles r. Kempthome 
(1929). 46 T. L. K. 15, Mt .Nt*\\umn, Muter r. Newman, 
11939] 2 <’h. 499; J{t Thoiiius’s Will Trubts, Powell r. 
Tluiiiiub, [1930] 2 Ch. 67. 


PART 1. 


a I. Meanitiii of " leaally represent ” 
<f’ “ legal representatives of ” — Ontario 
Devohition of Estates Act, s. 39 .] — Me 
MaoKknzir, [19271 4 D. L. R. 826 ; 
61 O. L. R. 230,— CAN. 


sa. Murderer — Not entitled lo share 
in estate of victim.] — Me Meoaim 
Ehtate, 4 D. L. R. 1137 ; [1927] 

2 W. W. R. 38 ; 38 B. C. R. 319.— CAN. 

Bb. 3farriaue Ordinance, 1884, of 
Sotithfrn Nigeria, ss. 38, 39— Con- 
Stniritnu.] MAUTiNHt). Fow LKU, [19261 
A. C’. 716; 9.) L. .1. P. C. 189; 136 
L. T. .1^2. NIGERIA. 


PART III. SECT. 1. 

■d. ** Devolve ” — Local Registration 


of Title Act, 8. 84.] — M'Donnkll v. 
Stbnson, [1921] 1 I. R. 80. — IR. 

Bf. .] — Collins v. Collins, 

[1924] 1 I. R. 72.— IR. 


PART IV. SECT. 1 

h i. MaCLKAN & GlUHAM V. 

Smith & MACKiXTOsn, (19271 N. 109. 

— IR. 

h ii. JVho are .) — ^Lkr v. Brans- 

CO.MB!£ (1926), 52 N. B. U. 239.— CAN. 

«i. Effect of Dominion Land Titles 
Act, 1894 (c. 28). a. 3.]— He Jrnskn 
(Alta.). (19271 I D. h. U. 76 : [1920] 
3 W. W. R. 737.— CAN. 
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part IV. sect. 2, SUB-SECT. 2.— 
A. (a). 

sk. TIrir of half-blood— Onus of proof.] 
— Wliero a party claims as one of tho 
heirs of the half-blood of an intostato, 
& in his bill pi'ofesses to set out how 
bis interest arises, It is necessary for 
him to uofKutive the fact of the into.-itatc 
having obtained the land by gift or 
devise from his ancestor ; or, if he did 
so obtain it, the claimant must show 
that he is of the blood of such ancestor. 
— Tnyo.v r. Pi:kr (1867), 13 Gr. 311.— 
GAN. 

PART IV. SECT. 4, SUB-SECT. 2. 

h. Read now " 113ai.*' 

k. lUtad no%v ** 113a 11.** 

l. Read now " 118a UI.*‘ 



VoL XVm.— Descent and. Distribution. Cases 161—866. 


Part V. — Distribution of Personal Estate. 


161. Cilniion : — For “Skin. 212” read “Skin. 
218.” 


165a. Subject to Interest of posthumous child.] 

— Distributory share vests on intestate’s 

death, but not so as to exclude a posthumous 
child. — Edwards v. Freeman (1727). 2 
P. Wms. 436 ; 24 E. 11. 803, L. C. 


dnnotaiUms : — ^FoUd. Wallla v. nod«ou (1740), Tlurn. Ch. 
272. Reid. Villar r. (Jllboj', (1907) A. <;. 139. Mentd. 
Evelyn v. EvoIjti (1731), 2 P. Wms. ; Morris t». 
BurroiiKrhs (17.37). 1 Atk. 399 ; lirot'ii r. Ekiim (1742), 2 
Atk. 473 ; Parlous v. l^arson.s (1711). 9 Mod. Hep. 404 ; 
Elliot t?. Collier (1747), 3 Atk. i2G ; Boyd v. Boyd (1807), 
L. K. 4 Eq. 305 ; Taylor v. Taylor (1875). L. h. 20 Eq. 
156 ; Re Blookley, Blockley r. Bloekley (ISS.**), 29 Ch. I). 
250 : Re Ford, Ford r. Ford (1901), 46 Sol. Jo. 51. 


i65b. .] — J. W. died intesliaie in 1724, 

& left issue T. W. who died within a week 
aftor his father, & his wife enceinte, tVs t>n 
May 2l> following pltf. was born ; she is 
entitled to her share under the Statute of 
Distributions, as much as if she ha<l existed 
in his lih'time.— W adus v. IlonaoN (1740), 
2 Atk. 114 ; Barn. Ch. 272 ; 26 E. 11. 472, 
D. C. 


Annotations ; — Folld. Biirnot r. Mann (1748), 1 Voh Son. 
156; Thellusaou v. Woodford (1799), 4 Vos. 227. Refd. 
ThellusHon u. Woodford (1805), 1 Bos. & P, N. 11. 3.57 , 
Villar V. Cilbey, 11907 J A. (1. 139. 

165c. .] — A child en venire sa mt're may 

take under the Statute of Distribution. — 
Tiiellusson V. Woodford (1799). 4 Ves. 227 ; 
31 E. R. 117, L. 0. ; affd. (1805), 1 Bos. & 
P. N. R. 357, LI. L. 

Annotatums ; — Refd. Bluckliurn v. StabJos (1814), 2 Voh. & 
B. 367 ; Rr Burrows, CloKborn e. Biimiwh, (189.5] 2 (’b. 
497 ; Rc WiliTior’b Tnist.3, Mooro v. Wniiftleld, (1903] 1 
Ch. 871; Villar v. (lilboy. (1907 J A. C. 139. Mentd. 
(lOdfrc'y v. Davis (1801), 6 Ves. 43 ; h’t, Paul’s v. Morris 
(1804), 9 Ves, 31C ; Uiiderliill v. Iforwood (IhOl), 10 Vo«>. 
209; Board a. Wostooti (1813), 5 Taunt. 393 ; Mouth* 
amptori v. Hertford (1813), 2 V’’es. A: H. .51; Cade 1 .. 
Palmer (1833), 10 Binw- 140; Doo d. W’lntor v. Pcrralt 
(1843), G Man. & tl. 314 ; Cooke v. Turner (1841). 14 Sun 
218; NiffhUnpUo v. (Joulbourn (1848), 2 Ph. .591; 
Efforton t?, Brownlow (J 8 53), 8 State Tr. N. .S. 1 93 ; Laii^dulo 
r. Briprfrs (18.50), 8 Do (1 M. Ac (1. 391 ; Turvm v. Nowooino 
(1856), 3 K. & J. 16; Thellusson v. Hondlosharn (1859), 7 
II. L. Cos. 429; JJ.istern (jotiritjos, ole, (jos, i; MarriuKo 


(1800), 9 n. L. Caa. 32 ; Iiiconio Tax Sptvini Purposi'a 
Comrs. V. Poinsol, (18911 A. O. 531 ; Re Stamford & 
Warrington, Payno n. Orey, (1911 J 1 Ch. 255; Re Villar, 
Public Trustee r. Villar, (1929] I Ch. 2i3. 

See, now. Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 65 (2). 

173. Jdd. Annotation:- -Consd. .Tones, Johnson 
V. A.-G., fl92.“>J Gh. 310. 

180. Add. Annotation : Refd. Rr Bower WilliaiiKs, 

p. Truslee, 11927] 1 Gli. 411. 

181. Add. A nnofaiion : Consd. Re Bovver Williams, 
Ex p. Trustee. [1927] 1 Ch. 111. 

187. Add. Annotation : — Consd. 72e Bower Williams, 
Ex p. Trustee, (10271 1 Oh. 441. 

188a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (I) —Interest on sum charged - 
Payable out of corpus of estate.] “I’mh'r 
above st‘et. infen'st b<*eoining i)a>.ab|e on ili«' 
Slim of £1,000, thereby cbargt'd ofi the estate 
of an intestiiti* in f.ivour of a surviving wifi* 
or husband is not a eharge upon the income 
but upon the corpus of tlio e.state.*- Re 
Sadndkhs, l»UBUr Truktek r. Saundkrh, 
11929] I Gh. 071 ; 08 D. J. (’h. 303; 141 
L. T. 27 ; 45 T. L. U. 283. 

202a. Under Administration of Estates Act, 1025 
(c. 23). 5. 46 (1) (1) Interest on sum charged 
-Payable out of corpus of estate.] Rr 
Saunders, PiMUdc 1 'rustee v. Saunders, 
No. 188a, ante. 

232. Add. Annotation : N.F. Re Brooks, Public 
Trustee v. White, (1928] (Mi. 214. 

234. In till) cross-refereiK'e following this case for 
“ p. 148, No. 374,” read ” p. 374, No. 148.” 

1 230. For “ Mother, brothers & sisters -Mother 
' takes half & brothers & sisters half - Subject to 
right of widow.] read “ Mother, brothers & 
sisters Share moiety equally Widow taking 
half.] 

266. Add. Annotation : — Consd. Re Mcrrall, 
Greener v. Merrall, [1924] 1 Gh. 45. 


PART V. SE(?r. 1. 

n i. As amended by 17 Geo. 5, 

f. 3.5, s. 2- Rm'-t o/.l—Rc a/iier, 
ante, not overruled, A' the praetieo 
adopted since that declslou not alUTed. 
—Re ALUSOX, (1927] 4 I). L. It. 729 ; 
01 O. L. R. 261. - CAN. 

PART V. SECT. 3. SUB-SECT. 1. 

f i. Provision wade for wirUn/' — J^esh 
than amount rtceirahU on intestary— 
What relief granted.]— The dltieretJoi) 
conferred on the ct. in favour of the 
widow, who ai’pllei for relief under 
Married W omen ’« Belief Act Is restricted 
by implication to the portion of her 
deceased hubband’s estate* which she 
would have itjcelved on un intestacy. — 
McBratnkt r. MoBr\tnky (1919), 59 
S. V. B. 550 ; (19191 3 W. W. It. 1000 ; 
50 D. L. K. 132.— CAN. 

PART V. SECT. 3, SUB-SECT. 2. 

sk. Effect of charge.] — Held.* the 
widow ib not entitled to any portion 
of the real estate in specie. — Cv.VNixo- 
ilAMV. CVSSISOHAM, (1920] 1 1. ft. 119. 
— -IR. 

si. S. P. Duvtcan V. Dunican, [1920] 
1 1. R. 212.— IR. 

PART V. SECT. 3, SUB-SECT. 3. - A. 

213 i. Covenant to secure payment of 
sum of money — Suiisf action pro tanto.] — 
V. on Ms marriage executed a bond. 


wlier<*l>y. In tho event of his death in 
the lifetime of ids wife, u sum of money 
WHS to be paid to two (lustees in trust 
for his wife. F. predewaM'd Ids wif<’, 
inteslate Ac vvil himt issue tit Id : tlie 
sum secnreil by the bond was to bo re- 
(rurdod, in the alisenee of evidenco of 
any other intention, as satisfoet ion pro 
tanto of tho widow’s share of hei hus- 
Imnd's esiuie. — M atukwm v. Doneoan 
A c CoOKJi, (1925 J 1 1. It 201. - IR. 


PART V. SECT. 4, SUB-SECT. 1. 

229 V. — .] — Tho words '* child or 

children of a deceased brother or 
sister ” in Inte.stato Successions Act, 
It. S. A., 1922 <c. 143), s. 7 (2), mean 
issue in the first generation only. At do 
not include grandchlidn*n or more 
remote dose^udants. — Rt Ewslev 
(A lta.), [1925] 1 W. W. II. 816.- -CAN. 

a i. .] — Held : such child 

not entitled In Saskatchewan to sliare 
In the estate of tho father dying 
intestate & domlclIiHl in Saskatchewan 
before t he ooming Into force of Adoption 
of Children Act, 1922. — BckM'-ikl v. 
BrKVFiEL. ri926J 2 D. D. It. 129 ; 
(19201 1 W. W, It. 657 ; 20 Sask. L. Jt. 
407. —CAN. 


a ii. — .]- The word ”< hild ” 

in a Hill made in .Saskatchewan by 
t(*stutor doinioiled therein, who died 
before the oonting into force of Adop- 
tion of Children Act, 1922, held not to 
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include un udojifed eliDd. even though 
under the law of the foreign state where 
the child A Ita adopting parents were 
doiriiiilod Ac in which It was adopted 
the elTect of tlie urloption was to 
entitle it to all tho rights of a child 
of its adopting father i»orn In lawful 
wedlock. Rt Donaui Ehtatk, Bald- 
win o. Moo.nky, 119281 4 D. L. R. 1H1 ; 
(19281 2 W. \V. R. G3G; o/fd., (19291 2 
D L t; 211, (J It. .HR., su(jM(/uent 
firoctfdings, 11928) 4. D. L. K. 771. 
CAN. 

a iu. — <’hiM IV t If are Art - RtyhR 
of tnhtriUitut.] Child Welfare At( 
does not cieute a now canon for I Is 
construet ton ui wiils. Tlo refoii , viliere 
the adopted danghfei was (lio niece 
of the foutoi* father’s wife A, I ‘s Wrill, 
after making pi ovislon foi said adopted 
daughter by narm , gave p.'irt of Uio 
rcdidno of his estate to Ids At hiw wife a 
next-of-kin. said dau/til*/ took under 
the residuary b< quest us his wife s 
niece Ac not as the toHtat/»r's ehlld.— 
/£f Scon- EsiATi:, (1928] 1 W. W. It. 
DIS.- CAN. 


PART V. SECT. 6. 

sp. jVot widow of only hrottier pr<- 
dtitfiHior/ inleiitate.]- Re Hkvpi p-on, 
119261 2 D. L. R. ?»36.- CAN. 

ftt. IJrothcra db sisters -Of xnfdui 
dying after father who predtntiMfd 
grandfather — Infant’s share in grand. 
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Part VII. — Escheat 

285, Add, Annotations : — Consd. A.*G. for Alberta 
V. A.>G. for Canada, [1928] A. C. 475. Mentd. 
I2eBllwood,[1927J 1 Oh. 465. 

292. Add, Annotations : — Refd.. Be Deloitto, 
Griffiths V. Deloitte, [1926] Ch. 66 ; Be Tong, 
llilton V. liradbnry, [1930] 2 Ch. 400. 

806. Add. Annotations: — Mentd. The Carlgarth, 
The Otarama, [1927] P. 93; Lagan Naviga- 
tion Co. V, Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

811. Add. Citofione .*—[1924] 2 Ch. 19 ; 93 

L. J. Oh. 488 ; ISO L. T. 800 ; 68 Sol. Jo. 
419. 

315. After this case add ** Land In Alberta granted 
by Crown.] — See Dependencies, No. 98b.” 

829. Add. Annotation : — ^Refd. Be Oullum, Mercer 
V, Flood, [1924] 1 Ch. 640. 

380. After this case add ** Property in Alberta.] — 
See Dependencies, No. 98b.’^’ 

336a. .] — A lunatic, at the date of her 

death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of Idn. In 1798 & 1801 the Crown made 
ex oratid grants of the funds to c<Ttain persons 


and bona vacantia. 

& obtained an indemnity in respect of the 
grants. In 1926 a petition was presented 
by persons claiming to be the next of kin 
of the lunatic for the payment to thetn of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part 
of the funds ever came into the hands of or 
was dealt with by his presient Majesty or 
his nominees or grantees or was carried to 
the Consolidated Fund ; (2) whether the 
petition was barred by any Statute of Limita- 
tions ; (3) whether in view of Petitions of 
Bight Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the petition upon the 
successors in title of the persons to whom the 
ex gratid grants had been made ; — Held : the 
first question must be answered in favopr 
of suppliants. — Be Mason, [1928] Ch. 385 ; 
97 L. J. Ch. 321 ; 139 L. T. 477 ; 44 T. L. R. 
226 i affd., [1929] 1 Ch. 1, C. A. 

337a. .] — Be Mason, No. 330a, ante, 

344. Add. Annotation : — Mentd. Ormond Invest- 
ment Co. V. Betts, [1928] A. C. 143. 

345. Add. Annotation : — Mentd. A.-G. for Ontario 
V. McLc>an Gold Mines Co. (1926), 95 L. J. P. C. 
217. 


faiher*8 estate — Devolution of Estates 
AH, R. S. S., 1020 ( 0 . 73), ss. 18, 23.]— 
Re Gkoikjrt Kstaitos (Saak.), 11928] 
1 D. L. K. 230 ; fl9271 3 W. W. II. 
769.— CAN. 


PART V. SECT. 7. 

249 II. .]— M. who 

was unmarried died Intestate, lie bad 
one Kistor still livlug, & another sister 
wlio had predeooasod him, left one son 
llrinff. One brother was still living. 
A seoond brother who had predeooasod 
him left three children still living, & 


a third brother (A.) who hud pre- 
deceased him left nine children still 
living. & a tenth child (E.) who had 
predooiiaHod M. loft four children 
(grandehlJdren of M.) still llvhig. On 
a petition for directions : — field : tlio 
one-itfth share of tho estate to wldch 
th(‘ brother A. would have biHJn entitled 
should be rlivided into ten ports, 6c one 
of tho ton ports should be divided 
equally amongst Edward's four 
ohlldroii. — lie Mi'Kay (1927), 39 

11. C. It. 61.— CAN. 

261 iil. .}~1U UiUM' 


liHl \TL., OUANT r. MuUIUSON (II. C.), 
11929J 3 W. W. It. Oil.— CAN. 

PART V. SECT. 8. 

h i. Uncle <f* chUdrin of deceased 

uncles.] — Re Kbokhino Estate, 11928] 
1 1). L. It. 843 ; [1928] 1 W. W. 11. 224. 
- CAN. 

PART V. SECT. 9. 

273 iv a. P. Re Je.vhkn (Alta.), 
[1927] 1 D. L. R. 76 ; [1926] 3 W. W. R. 
737.— CAN, 
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Vd. XVlil.— Cases 10-~214a« 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 
Part I. — In General. 

10, Add, Annotation ;-<-Mentd, Lapish v. Braithwaite, [1925] 1 K. B. 474. 

Part II. — Discovery of Documents. 


77a. — — Inqui^ ^ to damages.]— There is no 
different principle applicable to an application 
for discovery of documents on an inquiry as 
to damc^es from that which prevails on an 
application for discovery wher*e any otlu'r 
issue has to be tried between opposinp 

g artics. — B ritish United Shoe Machinery 
6., Ltd. v. Lawbert HowAmTi & Son«», 
IJTD. (1929), 40 R. P. 0. 315. 

86. Add. Annotation : — N.F, Wakefield v. Board 
(1928). 46 R. P. C. 261. 

87a. .] — Wakefield A Co.. Ltd. v. 

Board (Trading as J. P. Board & (’o.) 
(1928), 45 R. P. C. 261. 

89. Add. Annotation : — Mentd. Delahunt v. Moody 
(1927), 21 B.W. 0.0. 588. 

99. Add. Annotation : — As to (2) Apld. Oavondish 
V. Cavendish (1925), 42 T. L. R. 134. 

126. Add. Annotation : — Folld. Seddon v. Com- 
mercial Salt Co. (1924), 69 Sol. Jo. 169. 

127. Add. Annotation : — Overd. Seddon v. Com- 
mercial Salt Co., fl025] Ch. J87. 

127a. -.] — By an underlease lands & works 

were demised to the first defts. for the term 
of twenty-one years less one day. The und<‘r- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in case of the breach of such 
covenant it should be lawful f<w the under- 
lessor to re-enter upon the demised premises, 
& that thereupon the demise should absolutely 
detennine. Pltf., the purchaser of the 
reversion on the underlease, brought an action 


t<^ recover possession of the promises. By 
his statement of claim ho alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or paited with the 
possession of the premises t-o the second defts., 
<fc/or the third defts. By their respective 
defences tlefts. traversed the allegations in 
the statement of claim. On a summons taken 
out by x)ltf. asking that tlio second defts. 
might bo ordered U> tile a full Ac Bufilciont 
affidavit of documents, the judge, consider- 
ing himself bound by Potvis (Earl) v. Nvgus^ 
No. 127, made the order asked for : — Held ; 
there was one issue only between pltf. & the 
thr<*o defts., namely, wliethor the under- 
lease, subject to which pltf. as ho alleged 
derived his title to the possession of the 
land in question, uas still subsisting or had 
been dotenuined by the exercise by pltf. of 
his right of re-entry, & tliat being so, the 
well-established rule that the ct. would not 
assist a foifeiture hy ordering discovery t>f 
dt^cumenis applied, the ordt»r made against 
the secontl delts. must bo discharged. 
Poivis (Earl) v. Ntyas, No. 127, ortrd . — 

HkDDON ('OMMEliCJAI. HaJ.T (’O., lyi’D,, 

(1925] Oh. 187; 94 B. J. Uh. 225 ; 132 
L. T. 437 ; 69 Hoi. Jo. 159, (1. A. 

135. idd. \nnnlalion : Folid. (lale v. Denman 
Dictnie Houses, Ltd., [19391 I K. It. 588. 
171, Add. Annotations : —Aa to (2) Consd. Soviet 
Republics Union v. Belaiew (1925), 42 T. L. U. 
21. Reid. Duff Develor>ment Co. v. Kolanian 
Uovermnent, [1924] A. C. 797. 

214a. .[ 'ri)e et. vmU not, save in Nery 

exeeptional eir( mnstanees, order a to 


PART I. SECT. 1. 

B». Whether experiments ordered— 
Not necessary for proper determination, 
of — NICHOLS ty. T. T. C., [1928] 

2 D. L. K. 364 ; 34 Can. Ry. Caa. 252 ; 
o2 O. L. R. 124.— CAN. 


PART 11. SECT. 4, SUB-SECT. 1. 

_ 130 Iv. .] — BAJLm l>. INOLIS & 

Co., Ltd. & Jamison. [1926] N. 53.- 

IR. 

130 V. .] — Deft. CO. Bought pro* 

duotiou of a diary whioh bad been kept 
by one of pltte.* solre.. Sc which. It was 
aueged, recorded an Interview between 
snob Bolr. Sc a person other than pltfs. 
in the action, at which interview the 
preparation of a debenture was dis* 
ouaied : — Held : the diary was the 
solrs.* property. Sc as they were not 
parties to the action, there was no 
power in the present proceedings to 
order production Sc inspection of their 
diary. — E jebp Bros. v. Birch Sc Biud* 
SHAW, [1928] N. Z. L. R. 360. -N.Z. 


sb. Miners* union — Defence filed 
raistna question whether defendants 
legal entiiu.] — A miners’ union ontere<i 
an appearance In an action. Sc by 
statement of defence raised the objec- 


tion that It W8S not shown tlmt deft, 
was u Iwal entity cepablo of t>plng 
sued — Held : den . by so pleading 
must be deemed, before the trial of the 
action, to bo a corpn. for the purpose 
of the litigation, & so compollablo to 
make dlswjvery. — CcvritE Htah Min- 
ix(» Co., JjT 1 >. r. Robhlaxo Miskrh’ 
Umon (1902), 9 B. C. K. 190— CAN. 

PART II. SECT. 4 , SUB-SECT. 2. 

a. Citatum Par “[1908] S. C. 
335 “ read “ (19091 S. C. 335.” 

PART II. SECT. 4. SUB-SECT. 4.— A. 

182 1. Whether next friend may make 
affidavit.] — The ct. will not order a 
party to an action who is of unsoimd 
mind, or his next friend or the I’ublie 
Trustee administering 8u«^li person’s 
estate imder Mental Defo<thcs Art, 
1011, a. 100 (b), to make an affidavit 
f»f documents lf» eompllann witli an 
tirder for discovery undoi Ruin 16H: 
A' Rule 167 a docs not appl} t<» prisons 
of unsound mind. — T ahm.k v \n,\u, 
[1928] V. L. R. 529 N.Z 

PART II. SECT. 5. SUB-SECT. 1. 

ss.Not HU issues dt fined.] — When 
it is necessary^ before an order for 

667 


discovery can bo made, that certain 

a uesllons in the suit should first be 
eclded, the proper order to make is 
that the suit should bo sot down for the 
settlement of the issues. The Judge 
will then bo in a position to decide whioh 
of the issues ai-o necessary to bo deter- 
mined before the question of inspect ion 
or discovery can be decided. — K aolk 
Utah Sc Buitihh Domimi>nh Jnwliunc i 
Co V. Dinanath (1922), I. L. R. 47 
Bom. 509.— IND. 

PART II. SECT. 6, SUB -SECT. 3. 

218 1. Not till after dtfcnfc dthitrtd - 
1 tUerlocutory iwlymnd oyiod ] Afixsi 
pltf. luid slgnoil lnterlo< utory jiidginf-nt 
against doft. In an lutitjii tort, deft, 
sought to examine tf» niff for dJs- 
( ovory, the 0 ( f 9>ri lieing to wmo 

on at tlio ashl/e-^ foi ussessmont of 
damages. R states that the 

examination of pltf li> deft, may take 
pl,u>e at any time uf(4-r such deft, has 
d< Iivercd ins statement of defence *- 
//f/d, (lift eou Id not examine pltf 
y r RuhNTON (1H89). 13 i’ I.’ 
•M CAN. 

218 H. -- - -.1 ~Fon(J N oi so - 

'MlINO WaH, [19281 3 D. Jo 1. 18J . 
62 O. L. II. 376.— CAN. 
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produce dociirneiitb in his possession before 
pltf. has delivered his statement of claim. — 
GAiiE V, Dknman PirTiiuB Houses, Ittd., 
[1930] 1 K. H. r>«« ; 99 L. J. K. B. 351 ; 143 
L. T. 31 ; 46 T. L. H. 282 ; 74 Hoi. Jo. 187, 
r. A. 

238. Add. Annotation : — Refd. Tecalemit v. Ex.* 
A-Gun (1026), 44 B. P. 0. 62. 

242. Add. Annotation :■ — Consd. Oodman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

254a. Liberty to apply reserved.] — ^Poisson & 
Woods v. Kobebtson & Tubvey (1902), 86 
L. T. 302 ; 60 W. R. 260 ; 40 Sol. Jo. 196, 
C. A. 


SEcn\ 7.--^ROUNDS FOR RESISTING. 

(Vol. XVTTI., p. 71). 

For “ Sect. 3, sub-scet. 2, awtc,” read “ Part 
III., sect. 9, post.** 

279. CiUUiona : — For “ Burr. Pbao. Gas. 1 ’* read 
“ Bitt. Pbac. Cas. 13.” 

324. Add. Annotation Consd. Godman v. Times 
Publishing Co., j 1920] 2 K. B. 273. 

373. \dd. Ah nntui ton : ~ Refd. JM inter v. Priest, 

119301 A. i\ rm. 

373a. .] — The City of Baboda, No. 

874a, post. 

377. Add. Annotation : — Refd. Minter v. Priest, 
[1930] A. C. 658. 

378. Add. Annotationa : — Mentd. Iluyton & Roby 
Gas Co. V. Liverpool Corpn. (1926), 42 T. L. B. 
116 ; Conquer v. Boot [1928] 2 K. B. 336. 

379. Add. Annotation : — Mentd. Parkinson, v. 
College of Ambulance & Harrison, [1926] 
2 K. B. 1. 


382. Add. Annotation: — ^Apld. Reddaway t*. 

Hartley (1928), 72 Sol. Jo. 602. 

389. Add. Annotatum: — Aa to (1) Apld. Chowood 
V. LyaU, [1929] 2 Ch. 406. 

394. Add. Annotationa : — Aa to (2) Folld. The 
Hopper No. 13, [1926] P.62. Apld. The City 
of Baroda (1926), 134 L. T. 576. Refd. Ankin 

V. liondon NoHh Eastern By. Co., [1930] 
1 K. B. 627. 

406a. R. S. C., Ord. 81, r. 19A (3)— Effect of.]— 
Reddaway (F.) & Co. v. Habtlby (1928), 72 
Sol. Jo. 602 ; 46 R. P. 0. 432. 

436a. .] — Astba - National Pboductions, 

Ltd. V. Nko-Abt Pboductions, Ltd., [1928] 

W. N. 218. 

468. Add. CUationa .-—93 L. J. K. B. 169 ; 130 
L. T. 139 ; 16 Asp. M. L. C. 236. 

462a. Effect of.] — Where in an action 

on a marine policy the usual order is made for 
the ^ing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party &; prevent him preparing his 
case ; & on a taxation of costs it is for the 
taxing master to determine, haying regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred. — ^PftcHBBiES Ostendaisbs 
(Soc. Anon.) v. Mebchants* Marine Insur- 
ance Co., [1928] 1 K. B. 760 ; 97 L. J. K. B. 
446 ; 138 L. T. 632 ; 44 T. L. B. 270 ; 72 
Sol. Jo. 102 ; 17 Asp. M. L. C. 404, C. A. 

AnnokUion : — Reid. The Channel Queen, [1028] P. 157. 

468. After this case add “ For form of order for 
production of ship’s papers, aee R. S. C. 
(No. 1), 1916, r. 11.” 


PART II. SECT. 6. 

255 ill. .] — Heap., a mombor 

of the Pormunont Dofonoo force of 
the Union t£ diHcharged therefrom as 
inedjcalljr until, applied for an order 
oil applt. to funiinh him with a true 
copy of the ineiiical oortlflcato istmed 
under Act 27 of 1023, b. 54. Ilu allo^)d 
he had nuBtaluod InJurloH in the dls- 
cliarfTO of Ac Hpeolally attributable to 
hlH duties, that be was entitled to 
reoolvo compensation in manner pro- 
vided under the sect., that ho w'as 
desirous of bringing an action to obtain 
coinpensntlon ii, that it was imperative 
that a oopy of the proscribed inodloul 
certificate referred to in soot. 54 should 
bo disclosed to him before any legal 
btops were taken to enable him to 
dotenuiuo the form of relief to wlilch 
ho was entitled. A I»rovlucIal Dlv. 
lm\ing granted tlio npplloallon : — 
Held • as the real dispute between 
the parties was whether rosn.'s ill- 
health was oooasioned In the dlsohoi'go 
of his official duties' or not A, as it 
was only when the cause of his Ill- 
health had been established in his 
favour as a foot, that the ncocsslty for 
the inspootion of the certitioate might 
arise, the application was premature 
Sc should have been refused. — Union 
Govrrnmknt Minister op Defence 
r. Van Zyt., [1929] App. D. 131.— 
S. AF. 

256 1. Atttged partnership.] 

Haunam Sinum e. Kaihiou Sinuu 

(1927), 30 li. C. 11. 485.— CAN. 


PART 11. SECT. 9. SUB-SECT. 4. 

p i, •• Pleadings At proceedings ” 

t'n specified action.] — Ibitt & Ibitt v. 
Hammond & National Rksourckb 
Sec, Co. (1924), 34 B. C. R. 133.— 

CAN. 


PART II. SECT. 9, SUB-SECT. 5. 

389 v. .1 — Reid v. Van- 

rouvER Tuo Boat Co.. Ltd., [1928] 
2 D. L. H. 244 ; [1928] 1 W. W. R. 800 ; 
39 B. C. R. 479.— CAN. 

870 iii. .] — When In an affidavit 

of discovery privilego is claimed in 
respect of any aocumeut or doexuneuts, 
such dooumeut or documents must be 
spociflod iudivlduaUy in the schedule 
attaohod to the affidavit of discovery, 
jc not referred to os being included 
among others oontainod In a bundle. — 
RUSlinUOOKB V. O’SULUVAN & HIBER- 
NIAN Fikk Insurance Co., L'TU., [1U2C] 
1. 11. 500 ; 69 I. L. T. 161.— IR. 

870 iv. .] — Where privilege is 

olaimed with respect to documents 
deponent is not required to doscrlbo 
the documents in such a manner as 
would disclose the nature or parti* 
oulars of sucli doouments. ** A bundle 
of documents marked * A '& numbering 
1 to 160, all of which documents were 
initialled by this deponent," is a 
sufficient ideutifloation of the docu- 
ments. — C ampbell v. Woods, Irmib & 
Tub Canadian Press (Alta.), [1926] 


2 D. L. R. 805 : [1926] 2 W. W. R. 99. 

—CAN. 


PART II. SECT. 10. 

3 g 5 iv. .) — ^Whore deft. 

obtained an order for discovory, & in 
the affidavit of discovery it was sworn 
on behalf of pltf. that a document in bis 
possession related solely to pitf.’s case 
Sc did not support deft.’8 case. Sc the 
Supremo Ct. bad ref used an application 
by deft, for inspection of the document : 
— Held: on the evidence there was no 
substantial ground upon which to base 
a conclusion that the statement in the 
affidavit was made erroneously or under 
a misconception of the character of the 
dooumont, & the application was pro- 

? erly refused. — S mith, etc. v. Sunday 
IMES (1923). 31 C. L. R. 652.— AUS. 


388 i. Claim of privilege .] — 

Where an affidavit sots out positively 6c 
deflnitoly that privilege Is claimed for 
certain documents, on the groimd that 
they arose out of nefrotiations carried 
on “ without iirojudice,** that state- 
ment cannot be coutradloted by 
affidavits or material from the other 
side ; but It can be attacked or 
Impugned only by some admission or 
qualification coming from that side. — 
Black v. Ocean Accident Sc 
Gdarantek Co. (Man.), [1926] 2 

D. L. R. 985 ; [1926] 1 W. W R. 883.— 
CAN. 
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VoL XVm.—DJsoovery. Oases 494—748. 


Part III. — Production and Inspection. 


494. After this case add ** Receiver & manager 
appointed by debenture-holders — ^Liability to 
produce.] — See Companies, No. 5067a, ante.'^ 

628a* Action on bill of exchange — Deed 

giving time to principal debtor.]— Where 
an ^tion on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only : — Held : he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had b^n given to the principal debtor, but 
to which deed the surety was no party. — 
Smith v. Winter (1838), 3 M. & W. 309 ; C 
Dowl. 386 ; 1 Horn & H. 45 ; 7 L. J. Ex. 
79 ; 150 E. R. 1162. 

539. Add. Annotation : — Reid. God man v. Times 
Publishing Co.. fl926] 2 K. B. 273. 

539a. Action for slander.] — Day v . Tuckett 

(1846), 7 L. T. O. S. 234. 

544. Add. Annotation : — As to (2) Apld. OhowfM>d 
V. Lyall, [1929] 2 Ch. 406. 

555a. .] — In an action of slander imputing 

to pltf. that he was the writer of a scandalous 
letter reflecting upon deft., the latt<*r in one 
of his pleas set forth the letter & justified the 
words spoken : — Held : pltf. should inspect 
the letter with witnesses, in order that he 
might be prepared at the trial to show that 
it was not in his handwriting. — CuRTia v. 
CURTLS (1833), 3 Moo, & 8. 819. 

588. Add. AnnoUdlon Refd. Miniei r. (*ne'^t, 
[19301 A. ('. 558. 

640a. Broker's book.] — ^Browning v. Aylwin 


(1827), 7 B. & C. 204 ; 0 Dow. & Ry. K. B. 
801; 6 L. J. O. S. K. B. 320 ; 108 B. R. 699. 
^nnotaiums Smith v. Winter (1838), 3 M. & W. 

309 ; Day v. Tnokett (1840), 10 J. P. Jo 358. Retd. 
Mutter V. Eastern St Midland Ry. (1888), 38 Ch. D. 93. 

650a. .] — Ross V. Laughton (1813), 1 

Ves. & B. 349 ; 36 E. R. 130. 

Annotations Contd. Griffiths v. Griffiths (1843). 12 L. J. Ch. 
397 : Slmnionds v. G. K. Ry. (1868). 3 Ch. App. 707 • 
Ke Hawkus, Aokorman v. Lockhart, [1808] 2 Oh. 1 ; ih 
Rapid Hoad Transit Co., [1009] 1 Ch. 90. Retd. Boson 
V. Bolland, Husband v. Bnlland (1839), 4 My. Cr. 354. 

651a. .]— Baker v. Henderson (1830), 

4 Sim. 27; 58E. R. 11. 

Annotations Distd. Worburton v. Kdiro (1839). 9 Slni. .'>08. 
Retd, he Huwkos, Aokorman v. Lockhart, [181)8) 2 Cl». 1. 


653. Add, Annotations : — ^Apld. He Camei'on’s 
Coalbrook, etc., Ry. (1869), 25 Beav. 1. Refd. 
Lockett V. Cary (1864), 3 New llep. 405 ; 
Fowler v. Fowler (1881), 29 W. R. 800 ; He 
Hawkes, Ackerman v. Lockhart, [1898J 2 
Oh. 1. 


714. Add. AnnoiaiionH : — As <o (1) Distd. The City 
of Baroda (1926), 134 L. T. 576. Folld. 
Ankm V. London A. North h'sHtern Kj. 
Co., [19391 I iv. n. 527, C. \. dw lo (2) 
Expld. Hank ot HuMmnti 'rradc. Ltd. r. 
Hiilish Screen I'roduelions, IJd., (1930| 2 
K. H. 90. 


736. Add. Annotation : -Apld. M inter v. IViest, 
11929) 1 K. B. 655. 

740. Add. Ayinolation Apprvd. Miritcr v. I'lest, 
(l929jlK. H. 655. 

743. Add. Annotation : -Consd. Minter v. PiioHt, 
(J929J 1 K. B. iJ55. 


PART III. SECT. 4, SUB-SECT. 7. ( 


sf. Deponent on appUcalion for Hem- 
rxiy for costs — ProdvHvon of domnients 
Ttferred to in aJfidarU.J — Coij[.ic(H: 
Brand Clothes Co., Ltd. v. Browv 
5c Fitzpatrick, 11928] 2 JJ. L. Jl. 502 ; 
[19281 1 W. W. B. 778 , 23 Alta. L. U. 
.)03.- -CAN. 


PART III. SECT. 5, SUB-SECT. 1. 

625 il. .J — Hamilton v. Stiikki' I 

(18.'i0), 1 Gr. 327.— CAN. ' 


525 ill. Documents supiiorliny 

cas< Or repeUiny defendant's caw.j - 
As a Koncral rule pltf. in equity In 
entitled to a discovery, not only of that 
which constitutes his own title, but 
also of whatever is material to repol , 
the cose set up by deft. : as a part 

of that discovery, to the production of j 
such documents as aro material for the 
some purpose. — Lawlok r Murchiho.n 
(1852). 3 Gr. 653.— CAN. 

r 1. .] — In an action on a 

policy of insurance against liability for 
damages, to recover the amount of a 


ance oo. had oonducted the defence : — 
Held : pltfs. were entitled on dis* 
oovery to know all that was done by 
the insurance co. in defending the 
action Sc to see all papora A documents 
eonnected therewith. Sc also were en- 
titled to the benefit of oU investiga- 
tions made. Sc opinions obtained, by the 
00. — WiLUA3fB V. London Guarantee 
Sc Accident Ck>., Ltd., [1925] l 
W. W. IL 1023.— CAN. 

PART 111. SECT. 5, SUB-SECT. S. 

677 iii. .1 — Bbadburv r. Mof- 

PATT St Carman (1884). 1 Mon. L. R. 
92.— CAN. 


683 I. Possession of agent Jgnien 
must bt esUihlisfnd Pay-in slips m 
hands of banker. \ —A bank, rotalulng 
pay-ln slips which have iwcompardcil 
payments into a customer’s aciount, 
docs not hold them os the uKciit of 
the customer, who, corisoquently, will 
not be ordered m on action to which 
ho Is a party to produce them Jis docu- 
ments in ius poHsessioii oi power In 
such an action the <1 «i1mo dei lined 
to make any order relating to those 
locuraenfs under F.vMeuce Act, lUl >, 
,i, 89 .— Lever v. Maouiiu., |192Kj 
V. L. R. 202 ; [1928] Argus L. K. 109. 
— AUS. 

sg. Documents not j/roduced at first 
hearing —Official rtcterds needed to assist 
court— Lea oe grantfd to admit at later 
stage .] — Where a party lias not pro- 
duced at the first nearing, as rcoulred 
. i, the documents in bis 

, power on which ho relies, 

the leave of the ct. under r. 2, admitting 
them at a later stage, should not 
ordinarily be refused if the documents 
are official records of undoubted 
authenticity which may assist the ct. 


PART III. SECT. 6, SUB-SECT. 6.-F. 

E ubllc documents there is a common 
kw right of inspection, but that right 
must ueoMsarily be exercised ^thin 
certain limits. The right ought to 
be restricted to those jicrsons who 
can prove themselves to bo interested. 
Sc there aro documents which, for 
reasons of State, ought not to be 
disclosed . — Re Fitzgbbaui, fl926i 1 
I. R. 42.— IR. 



I Jh a ;>iil>llo reglslor. Sc the doonments 
kont in the office for registration of 
! titles un> public doeuinentH.— /{f Frix- 
{ OKiULD, (1925J 1 1. U. 42. -IR. 


PART in. SECT. 6. 


o I. Mag be dispensed vrith.] 

The master has juiisdiotJon to provide, 
in an order for directions whfob culls 
fur the produi Lion of doLuments, that 
" the seivice of a iiotlco to piYiciuco 
such docuTiK nts bo dispensed with Sc 
that the servj e of a copy of this order 
upon thu soils, of tho rtsitcclivu parties 
shall have tho same uZTuuL nm (hu 
Bcrvlro of a notice to produce. 
UO\ AL 'i’RUHT Co. V. CANADIAN I'AOIKIC 
1 Ry. Co.. 11925) 4 1>. L R. 772 ; (1925) 
1 3 W. W. R. 671.— CAN. 


I PART III. SECT. 9. SUB-SECT. 1.— A. 

I r i. Letter dlctaied by solicUor - 

I d' reply thereto.] — Held : pilvileged. - 
Meuuhanth Bank v. Moi-FArr (1870), 
6 P. R. 348.— CAN. 

r li. Notes of evidence takrn. 

during artntralxon.]- Held : not pilvl 
leged from discovery & Insi)ccliou In 
a subsequent action l)otwc(>u the same 

g irtles. — East Tamabi Co-oi'erajivi: 

AIRY Co. V. NoUNKN, [1928] N. 

L. R. 395.— N.Z. 

* rill. — (Jon/intff fn hgof odt 
' ■ ■ ■ ■ ' iifn 

for patnit 

' IS/ ot ' prirth yd \ 

V’ANf OLVt It low \ SlllSOll ( o., i/l’lJ. 
(U. ( .), 1 1 929 ( I It L. It. 2.31 , 2 
U W. It 287 CAN. 


PART III. SECT. 9. SUB-SECT. 1.- 
C. (a). 

si. - - .)— Kkki* Biuh. I . 

BiK( « Sc BRADHIIAW. [1928] N.Z. L. !>. 
3I>U N.Z. 
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754. Add. Annotation : — As to (2) Refd. Minter v. 
Priest, 119.'J0] A. (’. 55«. 

757. Add. Annotation : — Consd. Miutcr v. I’liest, 
L1929J 1 K. B. 055. 

769. Add. Annotation : — ^Apprvd. Minter v. l*riest, 
[1929J 1 K. B. 055. 

768. Add, Annotation : — ^Apld. Minter v. Priest, 
[1929] 1 K. B. 055. 

805a. .] — Completed drafts of documents 

[settled by counsel] in support of an applica- 
tion for the fiat of the A.-G. to counterclaim 
for revocation of a patent are privileged 
documents, & defts. are not bound to produce 
them for inspection by pltfs. — Viqnbron- 
Dahl (British & Colonial), Ltd. v. Pettit 
(1925), 09 Sol. Jo. 093 ; 42 B. P. C. 481. 

821. Add. Annotation : — Refd. Minter v. Priest, 
[1930] A. C. 658. 

823. Add, Annotaiionn : — Aa to {1) Apld. The City 
of Baroda (1920), 134 L. T. 670. Consd. 
Ankin v. London & North Kastorn Hy. (Vi., 
[1930] 1 K. B. 527. 

843a. .] Anktn V. London At North 

Laktkrn Hy. ('o., No. 1209a, powf. 

874a. .] — ^Pltfs. claimed for short de- 

livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.* steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thie'\^es. Defts. had called for reports from 
the first, second, third, As fourt officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through defts.’ agents in China. 
Defts. claimed tliat these reports wore 
privileged from discovery; — Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents. — The City op Baroda 
(1920), 134 L. T. 670 ; 70 Sol. Jo. 1044 ; 17 
Asp. M. L. C. 27. 

.iittudntion ; (lencrally, Rsfd. Aiikln v. London 6: NortU 
Kustorn 1{>. t'o., 1 K. H. ft27. 

890. Add. Annotation ; - Refd. Ankin v. L(»ndoii A. 
xXorth Kastern H>. (\>., [1980] 1 K. B. 527. 

891. Add, Annotation : — Mentd. flohnes v. J’ajnc, 
[1980] 2 K. B. 801. 

891a. .] — In obedience to general instructions 

issued by the Port of London Authority to 


the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision witih a sailing barge 
belonging to pltfs. The form was headed, 
” Conifidential report for the information 
of the Authority’s solr. ...” The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solre. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced : — Held : 
there having been a colliinon it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was m^e for the purpose of being 
put before the solrs. ; the report therefore 
complied with the tests laid down by 
Buckley, L.J., in Birmingham 6b Midland 
Motor Omnibus Co, v. London North 
Western By. Co., No. 394, ante, & was privi- 
leged from production. — The Hopper No. 18, 
[1925] P. 52 ; 94 L. J. P. 46 ; 132 L. T. 736 ; 
41 T. L. R. 189; 16 Asp. M. L. C. 478, D. C. 

AntioUUuynn — Distd. The C9ty of Baroda (192B), 1.34 L. T. 
.576. Refd. Ankin r London Ac Norlli Eastern Hi' Co, 
[lOOa] J K H r>27. 

893. Add. Annotation: — Distd. Ankin v, Jjondon 
A North Kast^un fiy. Co., [1980j 1 K. B. 527. 

904. Add. Annotation : — Refd. Ankin v. London A 
North Eastern B.\. (’o., [1980] 1 K. B. 527. 

905. Add. Annotation : — Refd. The Hopper No. 13, 
[1925] P. 62. 

933. Add, Annotation : — Consd. Minter v. Priest, 
[1980] A. (’. 65S. 

941. Add. Annotation : — Refd. Minter v. Priest, 
[1929] 1 K. B. 055. 

1039a. .] — Greenwood v. Rothwelt. 

(1844), 7 Beav. 291 ; 13 L. J. Ch. 226 ; 2 
L. T. O. S. 490 ; 49 B. R. 1077. 

1087a. Deed pleaded.] — Penartii Harbour, 

Dock A Ry. Co. v. Cardiff Waterworks 
Co (1860), 7 C. B. N. S. 816 ; 29 L. J. C. P. 
230 ; 1 L. T. 551 ; 6 Jur. N. S. 942 ; 8 W. R. 
215 ; 141 B. H. 1036. 

Annotation : — Oonid. Price v. Harrison (1860), 8 0. B. N. S. 
617. \ 

1090a. S. P. A.-G. of Prince op Wales v, Lambe 
(1848), 11 Beav. 213 ; 17 L. J. Ch. 164 ; 10 
L. T. O. S. 498 ; 12 Jur. 386 ; 60 B. R. 798. 


PART HI. SECT. 9, SUB-SECT. 1.— 
C. (b). 

807 li. Letter included inr—Nat 

privileged .] — Mopfatt v. llANaAit. 
[1923] N. Z. L. K. 448.— N.Z. 

PART HI. SECT. 9, SUB-SECT. 1.— 
F. (a). 

850 i. No privilege — Litigation not 
L..;:.:: v. O. N. Rr. 
(Alta.), 11926] 2 D. L. H. 372.— CAN. 

g I, Iteport of local manager 

-To head office of insurance company.] 
— Held : prlvilogod. — C rain Ciaims 
Burkau, Ltd. v. Canadian Scrctp 
Co. (ManA [19271 4 D. L. R. 297 ; 
[1927] 2 W. W. R. 407.— CAN. 


PART IIL SECT. 9, SUB-SECT. 1,— 
F. (b) ii. 

w 1. N. P. Stepuknson V. E. D. A 
B. C. R. (Alta.), (19261 2 D. L. R. 680.— 

CAN. 

. II. - - -.1- Whoro follox^liiK 

a railway accident In i\hich ncrsonal 
lujuri’ or prupcrl.N damage lb iucuiTod 


I I ho railway co. obtain^) reports thereof 
from itb ouiplojees for tho Uhc of its 
bolr. as material on which he may (rl\o 
it his piofosslonal advice A conduct Its 
dofeuee with rosptHJt to an action oi 
■tiouB which It anticipates will. In 
default of Nottlomcnt be brought 
against it as a result of the m^ddent, 
said reiiort* are prl\ilegc<i from pro- 
, duct Ion CM'ii though luudc^ before sorb 
nil action has been actnath brought ... 

I threatened, A although obtaincu, not 
I such use b) the solr . but 

also for tho use of other offlcialb of the 
m doU'rmluing. what, if uu}. 
disciplliiu should be giMUi the eui- 

1 . I , , 1--.* 

Canadian 1’\ctkio Rt. Co. tAlta.), 

I 11929] 2 D. L R, 963 ; 2 W. W\ li. 27 : 

I 3.1 C. R. C. 288. - CAN. 

I • Hi. Reports of dUtims agent .] — 

Strpiixnnon V. £. D. ic B. C. K. 
(Alta.), 11926] 2 D. L. Ik 680.— CAN. 

886 ii. .] — Laitbknson V. Wkjl- 

I UNOTON Crrr Oorpn., [1927 J N. Z. 

I L. R. 610.— N.Z. 
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part III. SECT. 9. SUB-SECT. 1.— 
F. (0). 


CitaHon :—Vor “(1908] S. C. 
read “ [1009] S. C. 336.” 


PART III. SECT. 9, SUB-SECT. 1.— H. 

9241. Privileged — Communication, 
urith view to compromise — Coyv not 
retained by solicitor.] — Held .* althoush 
the oooaslou on which the dooumeut 
woa written was not privileged, the 
document, owing to its nature & effect, 
was privileged from production. — 
Moffattv. Hanuab, [191^] N. Z. L. R. 
448.— N.Z. 

984 ii. Siipulalion in 

event of failure to agree .} — Negotiations 
carried on “ without prejudice.” Sc 
with a view to the settlement of an 
action, A all letters A oommunioatlons 
arising out of such negotiattons. are 
privileged from production. — ^B lack 

V. OOKAN AOOIDBNT A QUABANTBB GO. 

D. L. R. 986 : [1926] 
.—CAN. 





VoL ZVHL— Dboomr. 0mm 1144— lUCa. 


1144. Aid. CUaHon;—! Leach, 300, n. 

Add, Anrwtaiion: — ^Refd. R. v, Elwoithy 
(1867), 37 L. J. M. O. 3. 

1197. Add, Annotation : — Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add, Annot€Uion : — Retd. Waterhouse v. 
Barker (1924), 132 L. T. 16. 

1209a .]—(!) In an action to recover 

damages for personal injury incurred in an 
accident on defts.’ railway, an order hav'ing 
been made for diseov(‘ry of documents, dcdts. 
in an affidavit stated that they had in their 
possession a copy of a rc'port made by them 
to the Ministry of Transport under KcKula- 
tion of Railways Act, 1871 (c. 78), s. 0. They 
objected to produce this document on tlie 
gi^Dund that it a copy of a confidential 
document made in discharge of their duty to 
the Crown 6c that it was privileged inasmucli 
as it could not be disclosed without injury 
to the public interest. 'IMie deponent also 
reduced & verified a copy of a h‘tter written 
y him to the Minister of Transport, 6c the 
reply thereto of the Minister to the effect 
that reports madr> in pursuance of sect. 0 
of the Act aforesaid were furnished for his 
own information & guidance 6c that it was 
liis practice in the public interest to decline 
any request to inspect those rc'poi-ts or to 
obtain copies of tliern ; — Held : it was the 
practice «if the ct. to accept the statement 
of a Ministt*r of tlie (’rown upon the question 
W’hefher production of a document would be 
contrary to the iiublic interest ; 6c conse- 
quently the document in question was privi- 
leged from production. 


(2) Privilege was also claimed for other 
documents on the grouml that they were 
“ ctmfidential communications at t lu‘ iuslanco 
A: i*equest 6i for the use of defts,’ soh*. betw^een 
the oniciats of the deft. co. 6c between tho.so 
officials & third persons after this action ^^u8 
thivatened or afiticipated for the purpose of 
obtaining for &; furnishing tH> the defts.’ 
si>lr. evudenco information as to the 
evidence which will be obtained 6c otlierwis<* 
for the use of the said solr. to enable him lo 
defend this action & to advise defts.” : — Held : 
thes(‘ documents were also privileged. - 
Ankin v. London North Eastern Hy. 
(Jo., [19301 1 K. B. 627 ; 99 L. J. K. B. 293 ; 
U2 L. T. 368 ; 16 T. L. H. 172 ; 71 Sol. Jo. 
26, ('. A. 

1212. Add. A%inotation: — Consd. Isaacs v. Cook, 
[1926] 2 K. B. 391. 

1218. Add. Annotations : — Consd. Isaacs v. Cook, 
[1925] 2 K. B. 391; Ankin v. l.ondon 6c 
Noi*th Eiist(‘rii Hy. Co., |1930] I K. B. 627. 

1223. Add. Annotation : — Aa to (2) Reid. Brown v. 
Dagenham Urban District Council, [1929] 1 
K. B. 737. 

1223a. Report of railway company to Ministry of 
Transport Under Regulation of Railways 
Act. 1871 (c. 78), s. 6.j Ankin r. Lusuos 
A North ICAhTKUN Hy. (Jo., No. 1209a, 
ante. 

1283a. .] — Akt. vVb Autogenb Alumini hm 

ScHWEissuNo V. London Aluminium Co., 

Ltd. (No. 2) (1921), 88 R. J». C. 361. 

1285. Add. Annotation : — ^Mentd. Jie Southerden, 
Adams v. Southerden, [1926] P. 177. 


Part IV. — Interrogatories 


1814. Add. Annotation : — Aa to (1) Consd. Suther- 
land V. British Dominions Land Settlmt. 
Coi-pn., [1926] Ch. 746. 

1316a. By whom settled.] On np))li<'atiuri bring , 
made l>y motion m an action in rcganl 1 
to reserved costs of interrogatoi ies deUv«*n*il, j 
the question arose as to the persons to settle i 


them : Held ; it was no part ()f the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
oppressive nor irrelevant. The duty of 
settling was on the party who drew tlu*rn. 

• Practice Note ” (1930), 169 L. T. Jo. 123 
119,30) W. N. 24. 


PART III. SECT. 9, SUB-SECT. 4. 

1116 ii. .] — HYDVKY (’HEK8^ It 

Blitkr Factoky Assorv. r. Buowi.u 
(1900), 19 r. 11. CAN. 


PART III. SECT. 9, SUB-SECT. 5. 

1132 i. Objection cUtacIiea to pro- 
dxictum nf)t discovery .] — MlLUS v. 
Mbbcer Co., Ltd. (1893), 15 P. R. 
276.~CAN. 


b i. A"ot taken away by Alberta 

Evidence Act, R. S. A., 1022 (c. 87), 
ss. 3, 7.) — Cami'Bkel V. Woods, Iumie, 
& The Canadian Press (Alta.), fl926] 
2 D. L. R. 806 ; 11920] 2 W. W. R. 
99.— CAN. 


PART III. SECT. 9. SUB-SECT. 8. 

f i. ,1 — Heluct V. Sooth 

African Railways Sc Harbours 
(1927), 48 N. L. R. 65.— S. AF. 

o. Citation : — For “[1908] S. 

335 “ read “ {1909) S. C. 335.“ 

•k. Publieaiion aoaimA public policy 
—Objedion by Attomey-Oeneral .] — 
Where, in an action to which a State is 
a party, the State objects to produce 
for inspection documents which are In 
fact State papers, a statement by the 
A.-Q. for that State, that their pro- 


duction for inspection would be pro* 
Judicial to the j>ubllc IntoroHtH, is con- 
ciuHive & an answer to an application 
for an order for iuspeotioa. — G riffin 
r State of South Australia (1925), 
36 C. L. R. 378.— AUS. 


PART III. SECT. 12. 

o I. .J — The party who has 

obtained an order for production of 
documents may insist on obedience to 
that part of the order which requires 
the dociunents produced to Ihj 
deposltod with the prothonotary. — 
Bloomfield v. Monarch, etc.. Go. 
(No. 1), (1927 J 1 W. W. R. 140 ; affd., 
[1927]3D.L.R. 336 ; {1927] 2 W. W^R. 
196 ; 36 Mon. L. R. 603.— CAN. 


PART IV. SECT. 1. 

1314 vii. .] — With respect to the 

scope of an examination for discovery, 
the practice is now settled in favoiu’ 
of a full examination “ touching the 
matters in qoestion In the action," Sc 
is not confined to matters respoctlriE 
which discovery nUght have been 
sought under the old C^ncery practice 
in England. — Harvie v. (;anaz>ian 
Pacific Rr. Co. & Hurst Enoinbkr- 
iNo Sc CoseTRuenos Co., Ltd., 11928] 
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1 U. L. R. 696 ; (1928] 1 W. W. U. 187 ; 
22 Sask. L. R. 301. CAN. 

rl. .1— Under r. 328 a 

foreign pltf. has not a nrimd facte right 
to be examined for discovery at nls 
plaoe of rosidenoe. The place & manner 
of his examination are matters to be 
determined by the ct., having regard 
to what is “Just Sc convenient. " — 
Sweeny v. Manufacturers Holding 
CORPN., [1024] 2 1). L. R. 296; 64 
O. L. R. 250.— CAN. 


r ii. Temporary absence— 

Rates 270, 272, 276. J — ^Abramson v. 
United States Fire Insurance (Jo., 
ri927J 1 D. L. R. 834 ; {1927) 1 
W. W. R. 262 ; 21 Sask. L. R. 372.— 
CAN. 


■1. Oral (samiunlion RfstnHinv by 
(krder 31« of New JirunmeirK Roh-s.} - 
DUNN V. McLean (N. II.), {1920J I 
D. L. R. 106. -CAN. 


PART IV. SECT. 2, SUB-SEOT. 1. 

sL Probate of will.}— Prohate Rules. 
1010, r. 32, makes provision for dis- 
covery of documents but not for dis- 
covery by Interrrwatorlce. — J.n thi 
Will of Denis, J19281 V. L, R. 2iU’> . 
[1928] Argus L. K. 186.— GAN. 



Cases 1343—1444. Enoltsh and Empire Driest Supplement, 


1348. AM, Annoiaiion : — ^Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

1345. AM. Annotation : — ^Mentd. Jarvis v, Surrey 
County Council, [1925] 1 K. B. 554. 

1360. AM. Annotation : — Mentd. Soviet Hepublics 
Union v. Belaiew (1926), 134 L. T. 64. 

1422. AM. Annotation : — Refd. Wakefield v. 
Board (1928), 46 R. P. 0. 261. 

1442a. .] — Deft., a shipowner, was sued by 

the cargo owners & charterers for non> 
delivery of the cai^o. Deft, alleged that the 


non-delivery was caused by perils of the sea 
excepted in the charterpart^ & bill of lading : 
— Held : interrogatories asking pltfs. whether 
the cargo was insured, &> if so, with whom, 
by whom, & to what amount, were irrelevant 
& inadmissible. — Bolckow, Vaughan & Co. 
V. Young (1880), 42 L. T. 690 ; 4 Asp. 
M. L. C. 301. 

1444. A dd. Annotation : — Consd. Sutherland r. 
British Dominions Land Settlmt. Corpn., 
[1926] Ch. 746. 


PART IV. SECT. 3. 

f (p. 184) i. .]— Rtilo 267 (Saak). 

f irovldoH that a poreou for whoao 
niinodJato benefit an action is prose* 
outed or defended shall be regarded as 
a party for the purpose of examination 
In discovery, but where a party to the 
action wishes to avail himself of the rule 
Sc the pleadings do not disclose that the 
action has been brought for the 
immediate benefit of the person sought 
to bo examined, the registrar is not in a 
position to say that the party seeking 
tho appointment is entitled to examine 
such person, Sc he should therefore not 
issue an appointment without an order 
of the ot. or a Judge. — J ohnson v. 
Hawkks, (1«24] 3 1). L. R. 524 ; 11924] 
2 W. W. K. 065.— CAN. 

f (p. 184) ii. In order to 

obtain an order for the oxaminailou 
for discovery of a person who is not a 
party to tho action, appet. must show 
that pltf. in whoso name the action 
was brought is not really pltf., but 
that the person whose examination is 
asked for is tho real pltf. Sc that tho 
notion is being prosecuted for his 
benefit.— Canadian Credit Men’s 
'I’ltwsT Assoon. V Morton, [1925] 1 
W. W. It. 772.- CAN. 

f (p. 184) Hi. • — .1— An order is 
necessary for tho examination for dis- 
covery under rule 267 of a person for 
whoso itnmediaf/O benefit an action is 
proseented or defended. — TwrKniAL 
JjItmbku Yards, Ltd. v. MoManoh, 
[1928] 2 I). L. H. l.'iO; [1928] 1 W. W.R. 
409 ; 22 Sosk. L. It. 278.— CAN. 

sm. Permmfor whoar imvudiate benefit 
action defended— Jiciieficiaru vnder utill 
— Action aqainst fruateea.] — -In an action 
against trustees under a will to rescind 
n contract for tho sale of property of 
the cstafo : Held: a honefioiury who 
was entitled to the nuits & profits of 
such projierty, whether sold or not, w’as 
not “ n party for whose immediate 
bonufit the action w’as defended,” Sc 
was not oxaminablo for discovery.— 
Wooi.woRTrf Vu. r. PooLFr, [1925] 2 
W. W. It. 481.— CAN. 

g(p. 185)i. Co-defendant not 

actively defending.] — Where pltfs. sued 
O. Sc (il. to rooover tlio balance of tho 
pui'chase-prlco of land. Sc C. did not 
defend othonvlso than by delivering 
demand of notJeo, Sc U. alleged that G. 
shared in a secret commission paid by 
one of tlie pltfs. to prooure O. to enter 
Into tho agreement of purchase; — 
Held : (1. w’as not a person ” adverse 
in interest ” to C. so as to make C. 
o.vainlnablo for discovery by G. under 
r. 234. — IIbolkR v. MacNab, [1924] 3 
D. L. R. 501 ; [1924] 2 W. W. R. 649. 

— uAn. 

in (p. 185) i. Ccntnlerclaim for balance 
of account — Aaaignment frmn assignee 
of inaolcent stockbroker.] — Held: the 
stockbroker was examinable, at tlie 
Instance of pltf., under r. 285, O. J. 
Act. — C arnboib V. Cox (1886), 11 
V. n. 311.— CAN. 

r (p. IbO) i. Ihfindanf out of juri,<i- 
dohnu.] SlIVNDLY r. Hr.RNDOV 
(Alla.), [11)29] t I). h. J{. 1086; 1 

W. W. |{. 210. -CAN. 

B (p. 18(5) i. Employee .] — In order to 
bo examinable lor discovery under 


r. 234 on employee of a pArty must 
have been directly connected with the 
transaction in issue, not merely as 
a witness, but because of tho cha- 
racter of his employ mont. — W kiss v, 
SeiniESCKi. (Alta.), [1926] 1 W. W. R. 
154.— CAN. 


B (p. 186) ii. Doea not include 

minister of Crown.} — R. (I*rovinoiai, 
Tricajsttrku op Alberta) v. Kmith, 
[1927] 2 D. L. R. 69 ; [1927] 1 W. W. R. 
474 ; 22 Alta, L. R. 544.— CAN. 

o (p. 186) i. .] — Under CJounty 

Ot. Ord. 8, r. 17, an Infant, a party to 
an action, may bo examined by the 
opposite party for discAivory before tho 
trial. — Lancabteb v. Vaughan (1924), 
33 B. C. R. 150.— €AN. 


o (p. 186) U. .)— An infant pltf., 

who is competent to testify at tho 
trial, is subJtKjt to examination for 
discovery. — Watbon v. Mowr Livery 
Oo. (Alta.), [1926] 1 W. W. R. 652.— 
CAN. 


1 (p. 1 86) i. .] — Defi ., In an 

action by a corpn., has a right to select 
tht officer of the corpn. whom ho will 
examine. — 'rniNiTY College v. Lkvin- 
TKK, [19241 2 1). L. R. 584 ; 54 O. L. R. 
290.— CAN. 


1 (p. 186) ii. --.]--ln an 

action for liliel against (ho publisluub 
of a newspaper, w'hcrein tho «)nly 
questions iu issue were those of malice 
Sc damages, on order was made desig- 
nating an olficer of deft. co. ns its 
ottleor lo be oxambied for discovery as 
to mailers affecting damages. — K aft 

V. Star Publihhinq Co., [1926] 1 

W, W. R. 774.— CAN. 


• (p. 187)1. .V-UtM: 

nn officer of tho railway co. — Uon- 
DANiERt). C. N. R. (1904), 15 Man. L. K. 
1.— CAN. 


m (p. 187) 1. Street fore- 

man.]— Hetd : not an officer examin- 
able for discovery. — ^W ^kbstek r. 
Toronto Corpn. (1892), 15 1*. R. 21.— 

CAN. 

n (p. 187)i. Fire ivarden.] 

— n<ud : an ofllcor examinable for dis- 
covery. — K ino Luxiber Mii.i>i v. 
Canadian PAcaric Rv. Co. (1912), 19 
W. L. R. 950; 17 B. C. R. 26; 2 
D. L. R. 345.— CAN. 


may be made for tho examination of a 
deft, oorpn. by its officer outside the 
Jurisdiction. The question Is one of 
convenience. — Caven v. Canadian 
Paoipio Ry. Co.. [1924] 2 D. L. R. 
1112 ; [1924] 2 W. W. U. 200.— CAN. 

f (p. 188) i. .] — In an action 

OMinst a landlord for damages for 
illegal distress, tho bailiff not being a 
party to the action is not examinable 
for discovery. — Harvey v. Sylvia 
Court, Ltd., [1924] 3 W. W. R. 849.— 
CAN. 

tp. Minister of Crown.] — Held : not 
an officer within r. 250. — R. (Pro- 
vincial Thdasurkr of Alberta) r. 
Smith, [1027] 2 1). L. R. 69; [1927] 
1 W. W. R. 474 ; 22 Alta. L. R. 544.— 
CAN. 


PART IV. SECT. 4. 

m i. .] — W'liile a Judge or master 

in chambe^rs has jurisdiction to dirett 
that a party shall not cxumiuo an 
opposite party for discovery until the 
examining party has himself made 
discovery of documents, such juris- 
diction should bo exercised only under 
spcotal circumstances. — Miller i. 
Great West Natural Gas Corpn., 
Page Hkbsky Iron Tube & Lead Co. 

V. Great West Natural Gar Coui n. 
(192:P, 20 Alla. L. R. 379; [1924] 1 

W. W. R. 1100.— CAN. 

sr. After amendment of pleadings.} 
— If a party, after all discovery ordeied 
has boon made, desii'os to amend his 

J iloadmgs Sc then dosircs to have a 
urthor examination for discovery, this 
can bo granted by a judge or master 
under r. 234. — Mri.Li'.it o. Great W'kst 
Natural Gar Corpn., Page Herhey 
Iron Tube Sc Lead Cki. v. Great West 
Natural Oar Corpn. (1923), 20 Alta. 
I;. R. 379 ; [1924] 1 W. W. R. 1100. - 
CAN. 


PART IV. SECT. 5, SUB-SECT. 6. 

1416 V. .] — A party cannot bo 

roejuirod to stato what courbe lie 
proposes to adopt at the trial, or to 
disclose tho namob of his Infomuuith 
or witnr^es. — Nemerovsky r. Mc- 
Bride (No. 2) (Man.), [1927] 1 

D. L. R. 148 ; [1926] 3 W. W. R. 436.— 
CAN. 


B (p. 188) I. Whether limited 

to officers employed when cause of action 
anars.] — Tho pltf. having examined foi 
discovery, under rule 268, an officer 
of each of the two deft, cos,, applied for 
leave to examine, as servants, two other 
men who at the tlmo of the aocldont 
in questJon were employed by one deft., 
a oontractiug oo., & at the time of the 
application were employed by the other 
deft., a railway co. : — Held : the leave 
should bo given, but, in view of the 
facts disclosed in the material filed, 
pltf. should be allowed by this order , 
to examine only one of said servants, I 
she to elect which one. Rule* 266 
did not limit tho examination to officers ' 
it sorvauts who were employed by the i 
corpn. when the cause of action arose. — ' 
JIARVIE V. CAKADIAA’ PACIFIC ItT. CO. , 
& HlTtfiT ENaiNKF.RINO & CONSTRDC- i 



361.— CAN. 

e (p. 188)1. .] — An order 


PART IV. SECT. 6, SUB-SECT. 7. 

1432 iii. .] — If the answers to 

an int<Trogatory can disclose anything 
which cs.n be fairly said to be materiul 
to enable pltf. either to maintain his 
ow’n cases or to destroy that of his 
adversary, the interrogatory ought to 
be answered, but if tho answers cannot 
be material for either of these purposes 
deft, ought not to be onlert'd to answer. 
— Hkidnek & Co. V. The Hanna 
Nielsen, [1926] 2 D. L R. 1059 ; 
[1926] 2 W. W. R. 397 ; 37 B. C. R. 
207.— CAN. 

1434 iv. .] — Under r. 423. 

importod into county ot. prooeduro. 
interrogatories must bo diroctly reievaut 
to the mattcis iu issue. — D l ma)P Drug 
Depot r. Hartt Bpox Ac. Shoe Uo. 
(Man.), [1926] 3 W. \\L R. 92.— CAN. 


PART IV. SECT. 5. SUB-SECT. 9. 
1457 i. How far admissible .} — In a 
suit to set aside an agreement on the 
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1462a. ,} — The owners of the 

steamship N,^ one of two ships found jointly 
to blame in a collision action, limited their 
liability * paid the amount into ct. Claims 
against the fund were in duo course filed by 
the owners of the N. & the owners of the 
other ship, the S.^ & also by the owners of 
cargo on the 8, The samo solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the 5'., who 
were not parties to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, os between 
the owners of the two ships, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S. ; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S. : — Held : the first throe interro- 
gatories were necessary either for disposing i 
fairly of the cause or matter or for saving 
costs, within R. S. 0., Ord. 31, r. 2, & must be I 
allowed. No. 4 was not pressed. — The 
Nedenes (1021), 41 T. L. R. 243. 

1464. Add. Annotation : —Refd. Perlak Petroleum 
Maatschappij v. Deen (1023), 03 L. J. K. R. 
158. 

1465. Add. Citations L. J. K. Ji. 1.58; 130 

L. T. 234. 

Add. Annolatioyi: — Refd. l^a Radiotcchnique 
V. Weinba\im, [1028] Ch. 1. 

1521. Add. Annotation : Mentd. C.wssidy v. Dally 
Mirror Newsp.apers, [1020] 2 K. H. .331. 

1531. Add. Annotation Consd. Isaacs v. (Vx^k, 
[1923] 2 K. B. 301. 

1532. Add. Annotation : - Refd. Aga Khan r 
Times Publishing Co., [1024J 1 K. B. 075. 

1549. Add. Annotation : — Refd. Tournier v. 
National Provincial & Union Bank of 
England, [1921] 1 K. B. 461. 

1555. Add. Annotations : — Refd. Aga Khan v. 
Times Publishing Co., [1024] 1 K. B. 07.5. 
Mentd. Sutherland v. Stopes (1924), 41 

T. Li. R. 100. 

1671. Add. Annotations : —Held. Aga Khan v. , 
Times Publishing Co., (1924J I K. B. 075. 1 
Mentd. .Sutherland v. Stopes (1924), 41 

T. U. R. 100. 

1625a. ,] — In an action for infringement 

of a patent, defts. alleged prior user by V., ' 
& prior publication by J. ; — Held : (1) defts. ' 
alleging that the prior user was by machine, ' 
they ought to state whether any such 


machine cxiste<l, if so, whether any such 
machine was in thoir possession, custody, 
or power, & the present address of V. ; 
(2) defts. alleging that the prior publication 
was by dociunent, they ought so to state 
& sufileiently identify the doctiracnt & the 
present address of J. — Ueneiiaj. Electric 
Co. (1900), Ltd. v. Safety Lift & Elevator 
Co. (1003), 21 R. P. C. 100. 

1826b. Prior publication.] — General Electric 
Co. (1900), Ltd. v. Safoty Lift & Elevator 
Co., No. 1025a, ante. 

1631a. Chemical composition of Infringing sub- 
stance.] — Sharpe Ac Dohme, Incoiiporated 
e. Booth Pitre Druo (\>., Ltd. (1027), 41 
11. P. C. 00. 

1631b. General question as to process used In manu- 
facturing Infringing article.] — Held : inad- 
missible.— Osram LAiurp Works v. Pope’s 
Electric Lamp Co., Ltd. (1014), 31 U. P. C. 
313, C. A. 

1677a. Ownership — Alleged fraudulent repre- 

sentations by seller.] — In an action against 
an auctioneer for the price of a horse stdd 
i>y him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 
was pitf.’s & if so how diil it beconu* his.- - 
SmER V. II \RRIH (1870), Bitt. Prae. Cns, 08; 
2 Char. Cham. (’as. 54. 

1600a. As to Ingredients of Infringing articles.] - 

(’oca Cola tJo. v. Dui kwortii Co. (n)2S). 
45 11. P. (3. 22.5. 

1605. Add. Annotation : Mentd. Shaip ^ Doliiue 
Ine. V. Boots Pure Drug Co. (1028), 4.5 
U. P. C. 163. 

1705a. Shares — Refu&al of company to register 
transfer -Grounds for refusal.) Art. 27 ol a 
co.’s arts, of associi. was as follows : “ The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
pruve<l by them or made by any rnombor 
j joint ly or alone indebted or und(*r any liability 

1 U) the CO.” Pltf. was tlio liolder of 10,000 

partly paid cumulative preference shares ol 
£1 each in the co., in Dec. 1925, execut<*d a 
transfer f>f 8,000 of these shares to a trans- 
feree. Registration of the t r.ansfer was 
rcfusixl, & pltf. brought an action claiming 
a declaration that dolt. co. was not entitled 
to refuse registration of tlie ti«insfer & r(‘ctili- 
cation of tlie eo.’s register accordingly. 
Earlier in 1925 the co. had issued debentures 
secured by n debenture trust deed, in which 
the CO. covenanted with the trust c(*8 that it 
would not in regard to 100,000 preference 


ground of fraudulout misropresonta- 
tions ; — Held : doft. was entitled to 
ask for the substancso of the convorsa 
tions. — ^Wbst V. Conway (1U23), 23 
S. R. N. S. W. 341; 40 N. S. W. \V. N. 
60.— AUS. 

1457 ii. .1— Wb.i>in r. 

SOV (1907), 7 W. L. IL 72.- CAN 

PART IV. SECT. 5. SUB-SECT. 12. 

1476 1. Maierial in pari .} — On 

an application to set aside Interroga- 
tories, on the ground that the^ w’ere 
prolix, oppressive. & unnecessary: — 
UeM: they should be set aside as a 
whole, even though some of them, 
taken by themselves, might be nu- 
objectionable. — L ttb t>. CmuucY, 
[1927] V. L. R. 472 : 49 A. L. T. 47 i 
[1027] Argos L. R. 353. — AUS. 

J.8. 


PART IV. SECT. 6. SUB-SECT. 16. F. 


1590 I. D(iCumcrU xn handx of third 
I part}/.] -On examination for discnvnj 
I the party being oxamiuod cun be nskid 
I to tell what art} the content** of a dnru 
inont not under his control & ni>t pn* 
timed to him. — IlATtKisoN r. Kiso, 
|1J)2'») 1 I). L. R. 1072; 119261 1 

W. W. It. 049 ; 21 Alta. L R. 37 i.— 
CAN. 

PART IV. SECT. 5, SUB-SECT. 15.- C. 

1696 ii. .] — HiLiAtANr. Imperiai. 

Ba.nk ok Canada, [19261 3 D. L. R. 
192; [1020] 2 W. W. R. 27o ; 20 

Sask. L. 11. 607.— CAN. 

PART IV. SECT. 6, SUB-SECT. 16. -H. 

16011. CircumsUmcretnxohtcltinftiri/ 
occurred.) — In an action for negligence 
arising out of a collision deft, was 
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iiiterrogatod about his speed A, (lie 
position of the colliding veideleH. Jn 
hirt answers ho stated timt he was 
unable to answer these interrogaloiies 
except as to hfs opliinni upon the 
matters Involved, & dl<l not iinswor 
what the speed A position were --- 
Held: these answers weio Insiillkient. 

Mai 1 . lloWKRisc., n*i2«J S. A It. 
22(». -AUS. 

PART IV. SECT. 5, SUB-SECT. 16.~ I. 

1614 1. Partnership accounts.] - 

Macdo.vald t’ Mf'ARiiurn (1887). 4 
Man. h. It. hO. CAN. 

PART IV. SECT. 5. SUB-SECT. 16. ~R. 

17001. Agency — Whether representa 
Hons made by agent — Name of agent 
JMsalltnoed .] — \VKST v. CJonway (1923). 
23 3. n. N. S. W. 344 ; 40 N. S 
W. N. 60.— AUS. 
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shares register until the shares were fully 
paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might become payable in 
respect of such shares. Pltf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide, 
Pltf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co. ; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve; (3) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co. ; (4) 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed : — Held : all the interrogatories were 
proper to be allowed. Deft, io, was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors bad acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground.—- Sutherland 
(Duke) v, British Dominions Land Settle- 
ment CoRPN., IjTD., [1926] Oh. 746 ; 06 
L. J. Oh. 642 : 136 L. T. 732. 

1710. Add. CUaiions 93 L. J. K. B. 168 ; 130 
L. T. 234. 

Add Annotation : — Refd. La Badiotechnique 
V. Weinbaum (1927), 137 L. T. 638. 


1740. Add, AniwtaUon : — Consd. Bank of Buadan 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K, B. 90. 

1757. Add, Annotation : — Consd. Bank of Bussian 
Trade, Ltd. v. British Screen Productions, 
Ltd., [1930] 2 K. B. 90. 

1806a. Answer by one officer — ^No inquiry as to 
Information available to other officers.] — In 

an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co., accepted by defts., an English 
co., indorsed to the pltfs. & dishonoured,' 
defts. among other pleas denied the drawing 
& indorsement of the bills. Pltfs. adminis- 
tered to defts. the following, among other, 
interrogatories : (1) “ Were not all or some 
or one & which of the said bills drawn by ” 
the German co. “ or their agent or agents 
duly authorised in that behalf ? ” (2) “ Were 

not all or some or one & which of the said 
bills indorsed by ” the German co. “ or their 
agent or agents duly authorised in that 
behalf to the order of ” certain named 
indorsees ? (3) “ Was not ” the German 

CO. “ at all material times a corpn. duly 
incorporated under the laws of the German 
Republic ? *' Appended to the interro- 
gatories was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information & belief. To 
each of them the secretary answered simply : 
“ 1 say that 1 do not know ” : — ffeld : the 
answer was insufficient, inasmuch as other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion ; if they had, this would have been the 
information of the co., tb it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whether 
such infoimation was available. — ^Bank op 
Russian Tiiadb, Ltd. v. British Screen 
Productions, Ltd., [1930] 2 K. B. 90 ; 99 
L. J. K. B. 662 ; 143 L. T. 305 ; 74 Sol. Jo. 
337, C. A. 


1709 i. Wronoful dismissal — jitcts 
iusft/yfnp dismissal.] — I’llf., a doctor, 
Hued defts. for wrongful dlmniseal. 
lie had boon dlhinlaaed on tho ground 
that ho had rocommended, as a suit- 
able poraoii to be a nurse In defts.' 
liospltal, a woman with whom ho had 
lived In adultery. Upon an applica- 
tion to compel pltf. to answer questions 
Hs to his relutions with tho woman ; — 
fJrld : ho w'as bound to answer such 
as referred to his alleged adultory. — 
INBS V. Galoart Qbnrral Hospital 
(1890), 4 Torr. L K. 68.— CAN. 

■a. Action for altenalion of ajfectifms,] 
— On examination for discovery in an 
action for alienation of alToctions, tho 
wife having been deft.’s housekeeper, 
ho may be required to answer tho 
quostlon whether he over heard from 
her of any objection by hor husband to 
her working at his house. — Harrison 
V. Kino, [192.6] 1 D. L. K. 1072 ; [1926] 
1 W. W. 11. 649 ; 21 Alta. L. K. 373.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 1. 

sk. Under Marginal Rules, rr. 344 (2), 
348.1— Esqdimalt & Nanaimo Rt. Oo. 
V Granrt Oonsolidatro Mining, 
t^MKi-riNG & Power Co. (B. C.), [1920] 
3 W. W. n 240.— CAN. 

PART IV. SECT. 8. SUB-SECT. 1. 

1782 xiv. .] — The person 

examined must make full disolosure of 
information which he has secured from 
others that has a bearing on the issue ; 


& ho must give bis belief. If any, with 
roferonco to the matters in issue ; this 
belief may be founded on information 
which he has secured from others, but 
he must state what it is ; & he may also 
give his reasons therefor. — Kirk- 
patrick r. Canadian Pacific Ky. Co. 
(.‘^ask.), [19261 3 D. L. R. 642 ; [1926] 
2 W. W. R. 861.— CAN. 

1748 ix. .] — Where a 

party is intormgated as to matters in 
Issue done by his agents or servants, or 
done or omitted in their presence in 
the course of their employment, bo is 
bound to obtain the information tlioy 
have, & doos not sufflctently answer 
by saying that he does not know 8c has 
no information on tho subject. — Dun- 
lop Drug Depot v. Hartt Boot & 
Shoe Oo. (Man.), [1926] 2 W. W. R. 
92.— CAN. 

1748 X. .] — A wltnoss on 

his examination for dlsoovery as an 
ofBcer of a co. must not only answer 
as to his individual knowledge, but 
must also Inquire & get such iulorma- 
tlon as he can from the other oflloers 
Sc servants of the oo. who have personal 
knowledge of the facts. — Goodbun o. 
MnwELL. [1928] 3 D. L. R. 709 ; [1928] 
2 W. W. R. 694; 37 Man. L. R. 451.— 
CAN. 

1748 xl. .) — A party under 

examination for discovery is bound to 
impart any information touching tbo 
matters in question which at the time 
dlsoovery is sought he has either of his 
own knowledge or has actually reoalved 
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from third persons. — G ulver 8c CJulvbr 
V. Lloydminbter Town, [1928] 2 
D.L.R.93; [1028] 1 W.W. R. 406 ; 22 
Sttsk. L. R. 314.— CAN. 

1748 xil. .] — Rogers v. 

Beley, [1928] 3 W. W. R. 584.— CAN. 

PART IV. SECT. 8, SUB-SECT. 3. 

1808 i. Officers acting as solicUor — 
Claim of professional privilege.] — Held : 
the fact that tho ohanoellor of pltf. 
oorpn was a member of the firm acting 
for the oorpn. was not a reason for refus- 
ing to allow him to be examined ; if ho 
had as solr. information which pltf. 
oorpn. had tho privilege of preventing 
him from disclosing, the pnvilege could 
be exercised when a question was put 
as to something which he bad learned 
in his professional capacity. — T binity 
COLLBGB V. LEVINTBR, [1924] 2 

D. L. R. 684 . 64 O. L. R. 200.— CAN. 

1806 i. Officer's information aemtired 
in course of emsdoymeal — whether 
anewers amount to admissions hy com' 
pony.] — Qu, : whether, when an olfioer 
of a 00 . has been examined for dis- 
covery under rule 26G (3), answers of 
his whioh are qualified as being based 
on information aoqulrod by him from 
the oo.’s servants Sc other offloers can 
bo read ag^st the oo. as an admJssfon. 
— Anwxilbb V. G. T. P. R. Co., [1928] 
3 D. L. R. 626 ; [1928] 2 W. W. R. 
514.— CAN. 

qi. Btttivalenl to esxminaHon 

ot ooniorafiofi.1-^Uxkd6r tho nrriimti 
Alberta rules ae to examinatfon for 



VoL XVm.— DiMOTCry. Cans 1817—1885. 


1817. Add, AnnotaHon : — Retd. Cavendish v, 
Cavendish (1926), 42 T. L. B. 134. 

1865. Add. ArmataHon : — Retd. Toumier v. 
National Provincial & Union Bank of 


discovery, them is XLO room for maklne i 
any distinction betvreen indlvldnal 
parties jCoorpn. parties, & the examlna- I 
Uon of a oorpn.'s officer, selected in 
accordance with r. 260. is the exaxnina* 
tlon of the oorpn.'—OavKN v. Canadian 
PAOirto Ry. OO;. 1192*1 2D. D. B. 
1112 ; [10241 2 W. W. R. 200.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— B. 

1818 8dl. .1 — The provlBions of 

Caned «■ Evidence Act, R. 8. C.. 1006 
(c. 145), 8c Alberta Evidence Act, 
R. S. A.. 1922 (0. 87), that a witnefab 
shall not be excused from ansvenng a 
question on the ground that the answer 
may tend to criminate hun, do not 
apply to an examination for discovery, 
but his common law right to refuse to 
answer a question lendmg to oriminate 
does apply ; & on discovery the person 
examine may on such mund refuse 
to answer the question whether ho bos 
committed adultery.— HAraiflON c. 
Kino (No. 2). [1925] 3 D. L- D- 395 ; 
[1925] 2 W. W. R. 407 : 21 Alta. L. R. 
381 ; rceso., [19261 2 b. L. R. lilt ; 
119261 2 W. W. R. 276.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— C. 

1847 i. Commumcaiion vnih Ugal 
adviser or agetUo— -Contract of emvlov- 
meni or agency 

U.S.A. V. Mammoth Oil Co., [1925] 2 


England, (1924] 1 E. B. 461 ; Minter v. Priest, 
[m9] 1 K. B. 656. 

1896. Add. Annotation Reid. BritisJt Thomson- 
Houston Oo. V. British Instilatod & llolsby 
Cables, [1924] 2 Oh. 160. 

question which appot. for an order for 
a ro-oxamination for discovery wished 
to put was ono which the party to t»o 
examined was entitled to refuse to 
answer, 8c his coimsei stated that ho 
would instruct him to refuse to answer 
It, tlio onlor was refused. — llAKttiaoN 
V. Kino (No. 2). U«2:»l 3 D. L. U. 305 ; 
[1926] 2 \V. W. U. 407 ; 21 Alto. L. R. 
381.— CAN. 

PART IV. SECT. 10. 

pi, _ - — .j A trial judge should 


D. L. R. 966 ; 56 O. L. R. 636 ; affg.. 
(192^2 D. L. R. 66 : 66 O. L. R. 307. 

( I. .1 — ^Whilo members of the 

Executive (3ounoll of the Irish Free 
State, sued as oorpn. solo, are liable to 
the ordinary orders for discovery hy 
way of Interrogatories 8c discovery of 
documents. Sc to orders for bettor 
discovery on filing inadequate answers 
to Interrogatories, a clabn to prlvilego 
made by them on grounds of public 
interest is oonoluMvo, A must bo 
recognised as paramouut, on the saiuo 
principle as that underlying the 
recognition of a similar claim hy a 
British Mbiister under the loyal 
prerogative. — Lkkn v. I'kestdent ok 
niR Executive Council, etc., (102(ij 
I. R 466 — IR. 

PART IV. SECT. 8, SUB-SECT. 4. ~ D. 

st. Dtscloattre of name of person on 
whose behalf privilege cUinrua )— I’livi* 
lege may be claimed without dlst'ioHing 
to the ct. the name of the client or 
person on whoso h« half it is clalnu d — 
lie U.S.A. V. Mamauhu On ( o . n92'>l 
2 I). L. R 966 ; 66 O L It <*36 , affg , 
[1925] 2 D. L. R. 06. >6 O L R. 

307.— CAN. 

PART IV. SECT. 9. 

18771V. }- Where tht only 


not use as evldonco a poition of the 
examination for discovery not nut in 
at tho trial.— Ow IV r. bTAUiw (Saak ), 
11920] .4 W. W. R. 701.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

1898 i. Contempt of court- Ansnrr 
to inhrrocrttoms.] — llAuwoon A 
roopEiiv. Wilkinson. [19201 4 1). L It. 
734 ; 64 O. L. R. S02.— CAN. 

PART V. SECT. 8. 

a i. — Service of coT^y of appoint- 
merit on ejramtnee^s soliettor.}— fiTAF- 
KCiitD r Mackknaii (Altn), [19291 1 
D. L. U. 605 . 1 W. \V H. 271.— CAN. 

Bw. Corulitions pnudeiit to order — 
Jhnsion that Queshms proptrly nut A* 
refuml to ansuer guiHiions on furthtr 
rjannnalion I— c Cli i anku, 
LID., 11926) 3 1). L It 1H9 CAN. 
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Coses 43— 421a. 


EirausH Ain> Empire Digest Supplement. 


DISTRESS. 

Part II. — Distress for Rent. 


4-3. For the paragraph “ Defts. were partners in 
business . . . for his quiet tenantship *’ sub- 
stitute : — Defts. were partners in business 
& one of them, in the name of the Arm, 
signed a warrant of distress authorising a 
broker to levy off the goods of pltf- for rent 
due 'to me.’ Pltf. held under a lease from 
the Board of Ordnance & defts. were sureties 
for pltf. ; — Held : it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 
Ordnance.” 

Add. Annotationa : — Refd. The Koursk, 
[1924] P# 140 ; Performing Right Soc. 
V. Mitchell & Booker, [1924] 1 K. B. 762. 
Mentd. Falcon v. Famous Players Film Co. 
(1926), 42 T. L. R. 91. 

63. Add. Annotationa : — As to (1 ) Distd. Borman v. 
Griffith, [1930] 1 Oh. 493. Refd. Carrington 
Manufacturing Co. v. Saldin (1925), 133 L. T. 
432. 


128. Add. Annotation: — Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 

176. Add. Annotation : — Aa to (1) Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

229. Add. Annotation : — Refd. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 

234. Add. Citation : — aab nom. Hudson v. 
Snellgab, 2 Boll. Rep. 212. 

369. For existing citations read ” (1836), 1 M. & W. 
633 ; Tyr. & Gr. 1086 ; 2 Gale, 158 ; 6 L. J. Ex. 
34; 160 E. R. 588.” 

400. For ”No. 369, anto,” road “ No. 261, awto.” 

421a. Agreement with one of two Joint 

tenants.] — ^Premises were demised to two 
persons jointly : one of them hired from 
api>lts. a piano under a hire-purchase agree- 
ment ; — Held : the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 
s. 4 (1), although the other of the joint 


PART 11. SECT. 8, SUB-SECT. 2.~A. 

44 vlil. — ^ — .1 — ^Whon a new 

lease is substituted for an oxistlnR one. 
the rl(;ht of distress for ront due under 
tbo prior lea so Is at an end. — Crt stall 
V. OiAEN (Alta.), [1927] 3 D. L. R. 
85 : [1927] 2 W. W. H. 3r).— CAN. 

d 1. Alleged Usson vnablc 

lo enter into lease— Umneorporaied 
hoduA — Canada Morning News, I/ru. 
r. TfiOMPSOV, 11928] 4 D. L. It. (128: 
11928] 3 W. W. Tl. .35 ; rersd., [1929] 2 
I) h. R. 114; 1 VV. W. ]J 548; 41 
11. C. R 2 1 - CAN. 

PART II. SECT. 3, SUB-SECT. 5. 

m 1. linsed on price of gasoline.] 

— Pltf. leased an auloinobUo service 
station from deft, oil co. at a rental of 
3200 per month payable In advance 
A few days later it was airroed that the 
ront should bo paid by tbo addition of 
a cboTf^o of two Sc u half cents nor 
gallon, payable on delivery, to tbo 
prJoo of tlie gasoline to bo bought by 
the lesHco from deft. Tbo looso pro- 
vided that it should bo at the pleasure 
of the lessor & determinable forthwith 
on tbo doll very of a written notice to 
the losseo. Tbo original lease pro- 
vided that the llrst payment of ront 
should bo on July 1, but pltf. went 
into occupation on June 10 & agreed 
to pay one-half of the previous tenant’s 
rent for that month. On Aug. 1, 
seizure was made under a warrant of 
distress stated to bo for ono & a part 
month’s rent due on July 1, & pltf. 
being unable to pay tbo amount 
demanded, agreed to deft.'s demand 
that bo take a certain arauimt for his 
goods from a suggested new tenant 
who was then present. Out of this 
amount tbo alleged ront was paid & 
pltf. drove away. Tlio written notice 
providod for in tbo loose bod not boon 
irivon to pltf. In an action for illegal 
tlistress & evlotion ; — field : ovon if 
the sum mentioned in the warrant was 
duo for ront on Aug. 1, the distress 
w'as wrongful, ’fho distress was ex- 
pressed to be for rent duo on July 1, 
but tmder the arrangement varying 
the lease no fixed rent fell duo Sc pay- 
able on any day Sc no sum was In foot 
due & payable on July 1, Sc smoe the 
rent for the part of Jime bad been all 
paid at tlie tiino of the eelzuto It was 
vm>ngful to include it In the distress. — 
Denver v. BRmsn American Oil Co. 
(Man.), [1929] 4 D. L. R. 1063; 2 


W. W. R. G77.-CAN. 


PART II SECT. 4. SUB-SECT. 7.- 
B. (a) I. 

1 '0 vii .] — A mtgee. of land 

who under an attornment clause 
distrains for arrears of interest or 
principal duo under bis mtgo. can make 
a valid distress only on the goods & 
chattels of tbo nitgor. or bis assigns, Sc 
the word “ assigns ” does not include 
a purchaser from tbo mtgor. under an 
executory oontraot of sale of land, oven 
though such purchaser bo actually in 
possession. — klenman v. Isman, (1924 ] 
2 1). L. II. 1 16 ; 1 \V. W. R. 883 ; 18 
Sask.Ii. R. 171. —CAN. 


160 viil. Distress Act, 11, S. A., 

1922 (c. 97). s. 6— liJXrccM— B ank of 
Montreal v. Lion (Alto.), [1927] 4 
I). L. R. 1012; [19271 3 W. W. R. 
520.— CAN. 


PART II. SECT. 5. SUB-SECT. 1. 

q (p. 303)1. Goods in which tenani 

has hcneftctal interest .} — Under Disti’ess 
for Rent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 
perty of another, in which his tenant 
has a benefloial interest under agree- 
ment to inuohase at tbo time of dis- 
tress, is entitled to oxcrciso his 
remedies against suob goods, notwith- 
standing that at tlio time of making 
the declaration n^errod to in sect, lu 
such other person may have rightfully 
determined tlie tenant’s beneficial 
Interest. — Statxey v. IIaioii, [1928] 
S. A. 8. R. 239.- AUS. 

sb. Goods sold after seizure for taxes 
rf* left in charge of city cfiamherlain .] — 
Held : liable to sohnire for ront due to 
the original landlord. — ^I ^anoton t>. 
Bacon (1859), 17 U. O. R. 659.— CAN. 


PART II. SECT. 6, SUB-SECT. 3. 

261 ii. .1 — ^Thc remedy of dis- 
tress is not available against tbo Crown, 
& the interest of the Crown cannot be 
affected by any distress made by the 
landlord. — A.-u. for Canada v. Gor- 
don. [1925] 1 D. L. R. C.'»4 ; 50 C). L. R. 
48.— CAN. 


PART II. SECT. 5, SUB-SECT. 4.— 0. 

285 II. L. was the tenant 

of deft.. Sc corrlod on a public trade 
of salesman of motor supplies. Sc he 
olso acted os agent of pltf. co., receiving 
goods manufactured by pltf. for sale 
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or return, subject to certain conditions. 
These goods wore delivered under a 
memorandum, which on its face was a 
delivery note, to L. us agent. A con- 
hignnicnt account was kept showing 
tbo goods sold & in stock. This was 
signed bj Ii. as consignment agent, & 
given from time to time to pltf. L. 
fell into arrears with his rent, & 
secretly left the premises. Deft, dis- 
trained on L.’s property on the pro- 
mise's, including goods which had been 
delivered by pltf. to L. on sale or 
return — field : under the memo- 
mndum the goods delivered to L. by 
pltf., A unsold, remained the property 
of pltf.; at the time of distress L. was 
tenant of deft. A, hud custody of pILf.’s 
goods upon the picmiscs : the goods 
were exempt from liability to distress. 
Si deft. w.)h ordered to deliver them to 
pltf l’F.RnniAiT RniBKTi (’o., Lid. v. 
SadFK, [19281 S'. R. Q. 141 —AUS. 

PART II. SECT. 6. SUB-SECT. 4.~D. 

sd. Market — Goods in.] — Whore pltf. 
was not using premises as a market, 
but simply as a shop In which to offer, 
in the ordinary way, goods purchased 
to be sold for a profit : — field : a 
claim for exemption, on the ground 
that the goods seized were in a public 
market for sale, foiled. — Bent v. 
McDouqall (1881), 2 R. & G. 468 ; 
2 C. L. T. 2G2.— CAN. 


PART II. SECT. 5. SUB-SECT. 10. 

sf. Not grain removed efr sold under 
execution before claim for rent made .] — 
DouaiJis V. Carrington (1914). 29 
W. L. R. no ; 7 W. W. R. 69 ; 7 Sask. 
L. R. 80 ; 20 D. L. R. 919.— CAN. 


PART II. SECT. 5, SUB-SECT. 11. 

h i, .]- -Bloemfontein 

MrNiriPALiTV r. Jacksons, liTD., 
[1929] App. D. 266.— S. AF. 


q f. Goods assigned .] — Farr r. 

Annablb, [19261 2 D. L. R. 127 ; 58 
O. L. R. 387.- -CAN. 


PART II. SECT. 8, SUB-SECT. 12.- A. 

406 i. General rule — Goods not 
primleged .] — When a lessee sublets 

f iremises to a sub-lessco, the head land- 
ord may distram upon the goods of 
the sub-lessee for all the rent owring by 
the lessee . — Re Chamberlain Sc Pbkk- 
LESS Dumper Sc AcrRssoRiRB, Ltd., 
[1924] 4 D. L. R. 298.— can. 
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tenants had not been a party to the hire- 
purchase agreement. — Gamage (A. W.), I/ro. 
V. Payne (1926), 134 L. T. 222 : 00 J. P. 14 ; 
42 T. L. ». 138, D. C. 

423. Add. Annotation : — Dlstd. Smart Bros., Ltd. 
V. Holt, [1929] 2 K. B. 303. 

424. Add. Annotation : — Dlstd. Smart Bros., Ltd. 
V. Holt, [1929] 2 K. B. 303. 

424a. 1 .] — The tf*nant of a dwclliiig-houBC 

hired goods from pltfs. under a hire-purchase ! 
agreement, by which he agreed to pay I 
punctually the instalments & also the rent ' 
of tlie premises on which the goods might be. j 
By a clause of the agre('in(‘ut, in case of any I 
breach, the owners might, by written notice, j 
forthwith determine* the agr<*ement, & there- 
upon neither party therealter should have any 
lights under it. The instalments being in 
arrear, pltf. scived on the hii’cr a notice , 
terminating the agreement, claiming a 
return of the goods. A distress was sub- 
sequently levied on belialf of the landlord, 
& the goods the subject of the Inre-puichaso 
agreement were seized. Tn an action by tlu* ' 
ownera for illegal distress, (be count > ct. 
judge gave judgment for pltfs.: — Held: as 
soon as the notice terminating the agi cement 
was given the right of the hirer to possession 
of the goods was at an end, <& neither party to 
the a^eement liad any i ights under it. WJicn 
the distress was levied there was therefore no 
hire-purchase agreement in foicc relating to 
the goods, k, they were not at that time “ com- 
prised in any hire-puichaso agi'oemont ” 
within Law of Distress Amendment A< t, 

J 908 (c. 63), s. 4, k tlic distress was illegal.— 
8makt Bros., Ltd. v. Holt, (1929J 2 K. B. 
303 ; 08 L. J. K. B. 532 ; 141 L. T. 208 ; 
46 T. L. B. 501 ; 35 Com. Cas. .53. 

436. Add. Annotation Mentd. (Irogg v. Ttiehar ds, 
[1926] Ch. 621. 

475. Add. Amiolalion : -Refd. Bariatt e f<i<‘haid- 
bon & CreshW’cll, [19.30J 1 K. B. (KSO. 

517. Add. Annoiaiiuno : — Refd. Barratt r. Biehaid- 
son & CresswelJ, [1930] 1 K, B. mi Mentd. 
Weld V. I’etre, [1929] 1 Ch. 33. 

523. Add. Annotation : — Consd. Drughorn v. 
Moore, [1924] A. C. 53. 


624. Add. Annotation : — Refd. Tredegar Viscount 
V. Harwood, [1920] A. C. 72. 

681. Add. innotalion : — Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. B. 025. 

683. Add. Annotation: — As to (1) Refd. Allen v. 
Royal Bank of Canada (1926), 41 T. L. R. 
025. 

623. Add. Annotations : — Refd.Barrutt r. Richard- 
son & Cresswell, [1930] 1 K. B. tiSO. Mentd. 
Purnell v. Roche, [1027] 2 ('h. 112. 

664a. Distress by landlord in per- 

son.] -There is nothing in the above Act 
to prevent an uncc'rtiiieated landlord from 
distraining in iierson. — Jackson v. Bknnan 
(1893), 37 Sol. Jo. 282. 

723. Add. Annotation : - Expld. Davies r. Pro]n*rty 
& Revcisionary Investments Corpii., JJd., 
11929] 2 K. B. 222. 

731. Add. Citation : - after “ Kx. (’li.” add “ rvvsy. 
S. O. sub nom. Leyland v. Tanckp:i> (1850), 
10 Q. B. 004.” 

732. Add. Annotation :—As to (1) Folld. Davies v. 
l*i*operty k> Kevorsionary Invest monts (^orjm,, 
[1929] 2 K. B. 222. 

735. Add. Annotation : Mentd. Horrcll v. Smith, 
[1925] A. C. 700. 

737a. .] — (1) A notice of distress wliieh 

sx)ecilieally sc'ts out each artich* that has boon 
distrained, or wliieb, wliUo not specitically 
setting them out, is t(> be interiiretod as mean- 
ing that ell the goods on the piTinises have 
been distiained, is good. 

(2) A notice whu Ii, after set ling out ceitain 
spcs’iiied ariicles, eontimied ” k, all other 
goods ui>on the premises (unless sp<*cially 
exempt) suflleient to salisly the amount 
of tins distiM'bs ” Held : bail. — Davies v. 
I’KORKRTY k JtHVERHIONAHY INVESTMENTS 
(VIUPN., IJ929J 2 IC. B. 222 ; 9H L. J. K. B. 
515 ; MIL. T. 250 ; 93 J. W 107 ; 45 T. L. R. 
431 ; 73 8o!. Jo. 252 ; 27 J.. G. K. 500, D. C. 

738. Add. Annotation : -As to (2) Refd. Davies v. 
Property k Reversionary Investments Coipii., 
11929J 2 K. B. 222. 

I 739. Add. Annotation : — As Ui (3) Refd. Davits v. 


PART II. SECT. 5, SUB-SECT. 13. 

*j. Ctmddxondl SaUi Ati- hderebi of 
seller Wider condilwnul rah .] — A lusd- 
Joid is nof entitled to distruin on tliw 
interest ot a seller in goods boiiirlit bv 
the tenant under a conditiouul aide 
agrecniout, even though the abovt Aet 
has not been toTnidlcd ujth.— Um bi 
SrHiESKi. r. Jacobson itr WinYrn, 
r 19251 2 D. I.. It. 393 ; (192.'>] 1 \W. \V. 
11. 913.- CAN. 


PART n. SECT. 6. SUB-SECT. 1. 

440 IV. Albert «. SxoBEr, 

D92.5J 4 D. L. It. 374.— CAN. 

440 V. . J — The attornment clause 

in question herein, uhicb was contained 
in an agreement for the sale of land, 
held not to be alloctcd by the accelera- 
tion clause in said agreement ; k, 
therefore, since there was no rout due 
under the attomraeat clause at the 
time the distress, with respect to which 
this action was brought, was made, the 
distress w.xs bad & the purchaser 
entitled to damages therefor —Borkeij, 
i>. \Vatt& Hardinob, (1928] 3. D. L. K. 
505; [19281 2 W.W K. 482.— CAN. 


even as against a thlid party, when tlio 
tenant bus not waived the objeetiou — 
RoAdi i\ Lapfas, fl926] 1 D. L R. 
391 ; [19201 1 W. W. R. 74 ; 20 nask. 
L. R. 240.— CAN. 

461 i. Waiver of irreiralardy by UnarU 
— Whether diatreaa valid aa agaiobt third 
varty.Y—noACU v. Dapfas. [1920} 1 
D L. R. 391 ; [1920] 1 W'. W. R. 71 . 
20 Sask. L. R. 240.— CAN. 


PART II. SECT. 7. 

496 i. General rule — Land out of whifh 
rent iaauea .] — The dlstiTss was void 
ab inttio on tho ground that it was not 
made on the premises in respect to 
which the rent was clalmwl.— HunitB/.r. 
r. Wait & Hardinob, 11928] 3 D. L. R. 
505 ; [1928] 3 W. W. 11. 482.— CAN. 


PART II. SECT. 9, SUB-SECT. 3. 

666 iii, .] — Where there was a 

crop payment lease, & piior to tho 
lease there was a mtge. over the 
property k tho mtge^. had exereLsid 
thefr right to take possi'sslon — IJehl : 
tho lessor had no right to di-train.— R, 
r. .Sullivan, [1924J 2 D. L. R. 129; 42 
Can. Cilm. Cas. 44.— CAN. 


PART II. SECT. 12, SUB-SECT. 3.— 
C. (0). 

833 1. Lifert of —Lrvqivrty seized undi r 
Abarondiny Debtors Act.} — I'lopcily 
seized upon a warrant Issiud under the 
above Act is not liable to tho landlord 
for a year’s rent, though notice of IiIh 
claim is given to the Bluriff before the 
d< livery of tho nniporty to tho trusti es. 
— STANTON V. JOIINHION (1858), 4 All. 
54.- CAN. 


PART II. SECT. 13, SUB-SECT. 2. 

880 i. liar to action for rent Goods 
inaufflf'ienl to salisfu nni I- 'ihe ixisl- 
QUoo of a dlslMWH 1 h. until liie huIu, an 
answer to an action foi lent, n'gardlcBM 
of whether the dlHtrcsH be Hullleient oi 
not to satisfy tho amount for whk h the 
levy is made. — J awfil r. AndiU'W, 
[19171 2 W \V. R. itm , 34 D. L. 11. 
12 : 10 hask. L. It. 102 —CAN. 


PART II. SECT. 13, SUB-SECT. 10. 

si. On ooodi hold under eondiiional 
sale by wife to huaband — Bailiff’s salt 
u mere ptetence.]- Harlow v. Huef.7i 
fB. 0.). [19171 1 W. W. tt. 270.— CAN. 


PART II. SECT. 6, SUB-SECT. 5. 

460 iii. .1— A distress for 

rent, when mode at night. Is invalid 


PART II. SECT. 12. SUB-SECT. 3.— A. 

779 Iv. .1 — MACT)ONALf> V. OUM 

SUNOS (1892). 8 Han. L. R. 400.— CAN. 
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PART 11. SECT. 17. SUB-SECT. 1. C. 

al. .] — To entitle a landlord 

to follow k distrain & sell goods which 
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Property & Reversionary Investments Oorpn., 
[1929] 2 K. B. 222. 

923. Add, Annotation: — Mentd. The Jupiter 
(No. 8) (1927), 137 L. T. 333. 

1266a. Evidence — Terms of tenancy.] — If a 

tenant suing his landlord for a wrongful 
distress does not put in the agreement of 


tenancy, the jury, as against him, naay infer 
its terms from his own admission or ms own 
evidence in the case. — C ownb v. Cobdeby 
(1802), 10 W. B. 347. 

1271. Add. AnnotaHm : — ^Reld. Elliott v, Boynton, 
[1924] 1 Oh. 236. 


Part III. — Distress for Rates 


1878. Add. Annotation .’-—Mentd. h. & N. E. By. 
t*. Easington Union Assmt. Com. & Easington- 
with-Thorpe Parish Council (1926), 96 L. J. 
K. B. 256. 

1379. Add, Annotation :—MenUl, L. & N. E. 
By. V. Easington Union Assmt. Com. & 
Easington-with ‘Thorpe Parish Council (1926), 
96 L. J.K. B. 265. 

1896. Add, Annotation : — Refd. L. C. C. v, Hackney 
B. 0., [1928] 2 K. B. 688. 

1409. Add. Citation : — 2 B. R. A. 949. 


1412. Add. Citation .*—1 B. R. A. 450. 

Add, Annotation: — Consd. L. 0. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 

1418. Add. Annotation : — FoUd. L. 0. 0. v. Hackney 
B. C., [1928] 2 K. B. 588. 

1418a. .] — Where a rate, duly made 

& confirmed, has been levied in r^ect of 
a vacant building, occupied by a caretaker 
only, not being hold in readiness for use, & 
not being fitted for any use, & a distress 
warrant has been issued by justices in enforce- 


liis tenant has removed from the 
demised promises it is necessary tnat 
the rent should be actually duo at the 
time of tho tenant’s lemovol of the 
goods. It no rent is duo at tho date of 
removal, tho landlord follows Sc 
distrains Sc sells tho goods for rent 
subsequently falling due, tho distress 
& sale are illugal & tho landlord is 
liable in damages — Zijbouvinrki n. 
Duiciff, [1924J 4 1). L. It. 320 ; 8 
W. W. It. 49.— CAN. 

6 1 . Nectasity for .] — A landlord 

on boooming aware that his tenant 
who was in arnmr with his lent wos 
removing tho invecta et prevented 
tho tenant from doing so by force 
without any application to the ct for 
an attachinont or intordlct ; — /frW • 
tho landlord’s hypothec was inoperative 
until an onlor of attaohment was 
obtained from the ct.. & the landlord 
was not entitled to prevent forcibly 
the removal of the invecta et tltofo.— 
llRDDY «. .Tohnson (1923), 44 N. L. R. 
190.— S. AF. 

PART II. SECT. 17, SUB-SECT. 1,— F. 

1000 iv. .J — A loose to O. 

provided that in case the lessee 
attomptod to abandon tbo promihcs or 
to remove his goods & chattels so that 
thero would not bo a sufllolont-distrt'ss 
fo](;thioe mouths’ rent, the rent for tho 
oummt Au ensuing three montlis 
should immediately become due. Tbo 
promises wore in fact oecuplod by a co., 
of which C. was a hbaroliolder Sc 
offluiol, though no assignment of the 
loose was mode. Tho co. pioceeded to 
abandon the promlsos it to remove its 
goods, & tho lessor distrained — Held : 
this clauhO did not juhtify a seizure of 
tho CO.’S goods, upon which there was 
no right to distrain for rent not in 
arrear. — CRrsi\L, L'in v Wiixarp 
Kitoiusn, Ltd., (1924) 2 1). L. R. 1051 ; 

2 W. W. H. 344.— CAN, 

PART II. SECT. 18, SUB-SECT. 2. 

g i. lAsfrm on mods suttjed of 

htre-pnre/iose agree merU—JtemsHession 
by owner wtttwut ktmvltdgi of dt^tnss.] 
— Forkrst V. Washino, II 929 j W a. 
L. R, 49.— AUS. 

PART II. SECT. 19, SUB-SECT. 3. 

m 1. .] — A distress is exoos* 

si\e when tho value of the goods 
seized was unreasonably grater than 
the amount of rent due, &, in such a 
case, nominal damages will bo pre* 
mimed. — Rowan r. Costello, 119281 

3 D. L. R. 744 ; H928J 2 W. W. R. 343. 
— CAN. 


PART II. SECT. 19, SUB-SECT. 4.— 
C. (a). 

t 1. .] — Dicks v. Barbour 

(P. B. I.), [19271 4 D. L. R. 478.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
E. (b). 

m ] — iiod : a replevin bond 

with OHO surety was suffloient. — 
Taylor v. Burhbe (1861), 10 N. B. R. 
(5 All.) 191.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 

E. (o) 1. 

■ I. .]— P. brought a re* 

plovin action. & the goods were do* 

1 1 voted to him. ’riio judgment in his 
favour woh reversed, but letum of tho 
goods or damages for their detention 
was nclthor demaiidod noi adjudged : 
~ Held : as tho obligees could in tlie 
replevin action have claimed & ob* 
tained an onlor for return of the goods 
or for damages, they could not claim 
it in on act ion on the replevin bond. — 
I’KTBiE V. Rideout, [1925] 1 D. L. R. 
1078 ; [1925] S. O. R. 347.— CAN. 

a I. Goods liable to seizure.}— 

Martin t>, Passakini, [1928] 1 D. L. R. 
036 ; 69 N. S. R. 400.— CAN. 

PART U. SECT. 19, SUB-SECT. 4.— 

F. (a). 

p (p. 380) i. Preach of covenant 

forfedxng rent claimed — Admissible .] — 
In an action of roplovm by a sub'lessoe 
against the lossor. pltf. Is entitled to 
piove, on oroB8*examlnaUon of the 
lessor, that there bod been a breach 
of a ooveuant in the lease which for* 
felted tho rent claimed, the sub-lessee 
being entitled to the benofit of such 
covenant, though there has been no 
oshignment of the loose in writing. — 
Riqnueti’e V. Hebert (1905), 37 
N. B. R. 68.— CAN. 

»t. Stay of proceedings — When 
ordered .] — Dewrurst v. McOoppin 
(1870), 17 Qr. 572.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
F. (•). 

a I. Effect ft/.}— Alexander r. 

OowiK (1880), 19 N. B. R. (3 P. & B.) 
699.— CAN. 

PART II. SECT. 19, SUB-SECT. 4.— 
F. (f). 

sd. Pladniiff ordered to return goods.] 
— I’ltf. obtained possession of goods by 
virtue of an order for replevin Sc subse- 
quently dlaoontinued his aotion : — 
add : the ct. bad power to order the 
return of the goods. — ^PAsaABoa e. 
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N. S. R.' 121.— CAN. 

PART 11. SECT. 19, SUB-SECT. 5.— 
A. (a). 

1259 i. Against landlord — Pleading.] 
— Soorr 1 ). MoCabb (1871), 81 U. 0. R. 
220.— CAN. 

BO. Whither proof of value of goods 
necfssary — Value admuted by defendant 
accepted.] — Martin v. Pasharini, [1928] 
1 D. L. R. 630 ; 59 N. S. R. 460.— CAN. 

sp. Against bailiff db auctioneer — 
Right of cUfendants to protection of 
Magistrates Courts Act, 1908 ] — Where 
a bailliT acting in good faith seizes goods 
belonging to A., under a distress 
warrant directed against B., Sc where 
an auctioneer at the request of tho 
builiff & in good faith sells such goods, 
both tho baUlU Sc the auctioneer are 
entitled to the protection afforded by 
above Act. — K ewbnb v. Buchland Sc 
Sons, [1928] N. Z. L. R. 818.— N.Z. 

PART II. SECT. 19, SUB-SECT. 6.— 
A. (b). 

d I. • 


• — .] — Where a landlord 

follows Sc distrains Sc sells goods for 
rent subsequently falling due. Sc the 
distress Sc sale are iUe^ : — Held : the 
oaantum of damages is tho full value 
of the goods lost to the tenant after 
allowing for dopreoiation. but exem- 
plary damages cannot be awarded 
whore the landlord considered that he 
was aotiiig within his rights Sc did not 
act in a wanton or insolent manner in 
making tho soisure. — Z ubouvinski v. 
Duke, [1924] 4 D. L. R. 326 ; 3 
W. W. R. 49.— CAN. 

PART II. SECT. 19, SUB-SECT. 5.— 
C. (a). 

a I. .]— While It seems that 

an aotion for distraining for more rent 
than is due cannot be maintained 
without a tender of the sum that is 
actually due, this principle does not 
apply to an action for an excessive 
distress. — Rowan v. Costello, [1928] 
3 D. L. R. 744 ; ]1928] 2 W. W. K. 343. 
—CAN. 

PART 111. SECT. 1. SUB-SECT. 1. 

p i. * .1 — ^Whexe a 

tenant under a lease has covenanted 
to pay all municipal taxes, tho landlord, 
agi^st whom the taxes are assessed, 
is a person liable therefor with the 
tonemt under MeroantUe Law Amend- 
ment Act, 1856, 8. 5. 6c payment by the 
landlord to the creditor, the city. Is a 
prerequisite to tho landlord beoomtDg 
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meut of pa^^ent of such rate, an action 
of replevin will not lie ; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on benedcial occimation. — 
London County Council v. Hackney 
Borough Council, [1928] 2 K. B. 688 : 97 
L. J. K. B. 694 ; 139 L. T, 407 : 92 J, P. 
138 ; 44 T. L. R, 692 ; 26 L. G. R. 366. 

1414. Add. Citation : — 2 B. R. A. 919. 

Add. Annotations : — Refd. Kingston Mill, 
Stockport V. Owen (1928), 92 J. P. Jo. 782; 
L. C. C. V. Hackney B. C., [1928] 2 K. B. 
688. 

1419a. .] — ^The poor rate payable in 

respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namely 
£2 15s., was served on pltf., but he failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landloi*d's 
daughter on his behalf. Evidence having 
been given on the part of the overseers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed tlie 
warrant, the landlord’s daughter had addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware: — Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in theli’ judicial capacity from materials 
piopcrly before them, & they had acted 
correctly in point of law on (he evidence 
which had been so proved. — Palmer v. , 
Crone, [1927] 1 K. B. 804 ; 90 L. J. K. B. ' 
004 ; 137 L. T 88 ; 91 J. 1\ 67 ; 43 T. L. R. . 
265 ; 26 L. O. U. 101. i 

1420. Add. Annotation : — Retd. Gateshead Assess- 
"'ent Committee v. Redheugh Colliery, [1025] 
A. C. 309. ' 

1422. Add. AnnoLihons : — Refd. Palmer v. Crone, 
(10271 1 K. II. 804; Ijowcry v. Kingstoii- 
upim-llull Coipu., [1930] 1 K. B. 308. 

1423. Add. Annotation : — Refd. Palmer v. Crone, 

[1927] 1 K. B. 804. | 

1424. Add. Annotation : — Refd. Pigg v. Weardale 
Union Tow Law Overseers (1923), 22 L. G. R, , 
17. 

1481. Add, Annotation : — As to (2) Refd. R. v. 
North, Ex p. Oakey (1920), 43 T. L. R, 60. 

1438. Add. Annotation: — As to (1) Refd. L. C. C. 
V. Hackney B. C., [1928] 2 K. B. 688. 


1462. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1471. Add. Annotation : — As to (1) Consd. R. v. 
Norfolk JJ., Ex p. Porter (1926), 43 T. L. R. 
63. 

1472. Add. Annotation PoUd. R. v. Norfolk JJ., 
Ex p. Porter (1926), 43 T. L. R. 63. 

1484. Add. Anywtation Refd. L. C. 0. v. Hackney 
B. 0., [1928] 2 K, B. 688. 

1489. Add. Annotation : — Refd. L. C. C. v, Hackney 
B. 0., [1928] 2 K. B. 688. 

1491. Add. Annotatioyis Consd. C. C. v, 
Hackney B. C., [1928] 2 K. B. 688. Mentd. 
Kingston Union r. Metropolitan Water Board, 
[ 1926] A. C. 331 ; Metropolitan Meat Industry 
Board v. Sheedy, [1027] A. C. 899. 

1506. Add. Anyioiation : ~ As to (1) Refd. Palmer 
V. Crone, (1927J I K. B. 804. 

1532. Add. Citation: -sub notn. Bletchinodon 
Surveyor v. Band, 3 New Hess. Cas. 040. 

1642. Add. Citation :~1 B. R. A. .670. 

1548. Add. AymoUtiion : — Refd. L. C. C. v. Hai'kney 
B. a, [1928] 2 K. B. 688. 

1682. Add. Citation :~ svih fiorn. Nkarev. Walker, 
7 J. P. 143. 

1684a. What may be distrained Goods outside area 
of Drainage Board Land of person liable 
partly within area.] IMtf. owned Kind part 
of wlueh was outside the area ad lu mistered 
by delis. The amount elaimed from iiim m 
lespect of diumage raU's on his land, uhuh 
was situate witiun the Ar<*a ot defts., i»a\ing 
remained unpaid, defts, elairned to be entitled 
to le\y distiess upon the goods outside their 
aiea : -fhUl: the distiess wairant, being 
properly issued against n peisoii liable to tlio 
laU*, might be exocuteit upon the goods of 
pltf., even though not within Um* limits of 
the area adinirustc'red b> detts. -MoitHE w. 
Tim OnsK Duainaoe Board (1930), 94 
J. P. 127 ; 28 I.. (J. U. 190. 

1588a. Costs of distress — Power to levy. (—The 
power given to (’omrs. of Sewers by Sewers 
Alt, 1833 (c. 22), H. 6.5, to levy the costs of a 
distress is limited in th<‘ cases of distress for 
sums under £20 by lUitress ((V/sts) Acts, 
1817 (c. 93) & 1827 (c. 17). - R. v. Norfolk 
JJ., Ex p. Porter (1920), 96 T.. J. K. B. 
168 ; 136 L. T. 327 ; 91 J. P. 14 ; 43 T. L. 

53 ; 70 Sol. Jo. 1 198 ; 25 li. G. R. 44, 1). C. ; 
sub nom. R. v. Smith, Ex p. Porter, [1927] 
1 K. B 478. 

1604. Add. Citation: -R. v. Lindsey, Parts of, 
Lincolnshire, JJ., Ex p. Bower, 107 L. T. 170. 


entitled to the securiticfi or to use the 
remedies of the city. But the city’s 
Tight of distress Is not a security undoi 
the Act, nor Is It a remedy which, upon 

E iyment, the landlord can uso . — Re 
inoston-Smith, ICx p. MacPherson 
ESTATK. [1024] 3 D. L. K. 844; 2 
W. W. R. 1081 ; 34 Man. L. R. 812 ; 
6 C. B. U. 41.—CAN. 


PART III. SECT. 1, SUB-SEOT. 4.— A. 

1427 i. By whom made — Collector . \ — 
Tho rli^t to serve notice Sc the 
right to roooive payment of municipal 
taxes rest In tho coUeotor of taxes Sc 
not in the city. Sc the service of the 
notice Is not a xem^y of tho city which, 
upon payment, the landlord is entitled 


to use against his tenant. — Re Hxnc* 
sroN -S mith, Ex v. MacI^hekson 
E srATK, [1U241 3 D. L R. 844 ; 2 
W. W. R. 1081 ; 34 Man. L. 11. 312; 
5 0. B. R. 41.-^AN. 

142711. Under Vxllaue Act. 

R. S. S., 1020 (c. 88). 1— The duties ot 
tho secretary 'treasurer of a village under 
this Act do not hudnde that of levying 
distress. Where no person is appointed 
by the Act for such purpose , the viil^e 
must appoint some person when 
necessary, Sc whore distress hue been 
lovled by a person not authorisf d, the 
village may subsequently raiify & 
adopt his acts. — Manitoba Du Pro- 
DrCTO, LTt «. LaNOENBURO VllLAOE, 
[1923 j 4 D. L. R. 260; S W ’V. R. 


308.— UAN. 

PART III. SECT. 1, SUB-SECT. 6. - 
A. (b). 

$k. Measure of thtmnorn ’ 7 lie 

Hoixiirti of goods, woilh ovnr 3 »,000 to 
satisfy a debt of #I7H Js on • xcissivo 
seizure. Sc a vlllagu (orpn. having made 
or ratified such an unii ul horis* d wMzure, 
was found liuhlo in liuumges , Sc 
file measure of damav« s was the 
dilZoronce betw< i ii (he luil vaiuo of tho 
goods seized A the value of the goods 
n* r essary to bo sold t o realise the 
aniotmt of the tuxes Sc the Incidental 
t os(e.— M amioba Oil Pboduoth, Ltd 
t livuenbubo Village. (19231 4 
D. L. 11. 260 . 3 W. W. R. 308.— CAN 
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Part IV. — Distress for Assessed Taxes. 

1607. Add. Annoiaiions : — Reid. 11. v. Swansea gam County Council v. Glassbrook, [1024] 1 

Income Tax Comrs., Ex p. English Crown K. B. 879. 

Spelter Co., ( 1925] 2 K. B. 250. Mentd. Ing^o 1 1636. Add. Annotation : — Reid. Pickiord v. Quirko, 
V. Farrand, [1027] A. C. 417. , Pickford v. I. B. Comr.s. (1927), 138 L. T. 

1609. Add. Annotation: — As to (1) Reid. Glamor- | 600. 


Part V. — Distress for Tolls, 

1638. Add. Annoiaiione : — Mentd. Layzell v. 16^8, Add. Annotations : — Mentd. Aylott v. West 

Thompson (1020), 43 T. B. R. .58 ; Bourne- Ham Corpn., Sisson v. Same (1926), 05 

mouth-Swanago Motor Road Ac Perry Co. L. J. Ch. 533 ; Dennerley v. Prostwicli U. D. C. 

V. Ilaiwey & Sons, [19301 B. C. 549. (1929), 141 L. T. 002. 

1639. Add. Annotation: — Mentd. Tlie Juinter 1653. Add. Annotation: — Mentd. The Jupiter 

(No. 3) (1927), 137 L. T. 333. (No. 3) (1927), 137 L. T. 333. 


Part VII. — Distress Damage Feasant. 

1732a. -- .]— nAHHiNOTON V. Busii 1732b. Osway v. Ukisiow 

(1709), 11 Mod. Rep. 210 ; Fortes. Rep. 255 ; (1711), 10 Mod. Rep. 37 ; 88 E. R. 615. 

Holt, K. B. 23 ; 88 E. R. 1000. 1780. Add. Annotation: — Reid. Back v. Daniels 

(1924), 69 Sol. Jo. 100. 


PART IV. SECT. 1. 

K i. .]- Wlioi*o acvorol 

quarter Hootious arc Boparately asBUBHod, 
a soiziiTo for taxes of ffuodH boloiifriiig 
to a person other than the person taxon 
or owner of tho land In i^oBbousion 
thereof can be made only for the taxes 
owlntr with rosiiect to tho pui-tioular 
«luarU‘r Beetlon on whleh the ffueds ai-e 
found. — Sl'IMN(nJ,\NK MUN1CII‘.ALITY V. 
■NValkhu, [192.5] 1 D. L. It. »25 ; (11)2.')] 
1 W. \V. 11. m ; 21 Alta. L. 11. 314.— 
CAN. 


g iL - - - — Under Municipal 

Dlslriot Ael, It. 8. A., 1922 (c. 110), 
the ri»fht (o hci/e chalUdh lyinjr on tho 
laud ta.xed, but not belonging to the 
person taxed, Is limited to the caao In 
which lliu perHoii uBHCBBcd is in netuol 
oocupalion of the land. — B coit v. 
MuNieiPAL District of Woodford 


(Alta.), 1192/)] 4 D. D. 11. 783- [192f.J 
:$ W. W. II. 727 ; qjQfi;., 11925] 2 W. W. 
R. 078. -CAN. 


q i. Oh seamd distress — First 

distress obstructed .] — When the levying 
of a dlBlrcBB is ohhtroetod by the pturty 
whoso gooils are being distrained & 
tho dl.strainer is thereby prevented 
from realising tho fruits of the distress, 
ho is entitled to levy again ; Sc on tho 
second dlsti'i'Bs he Is not ooufined to 
seizing tho goods provlously distrained. 
— Gihlason V. ItUKAi. Municipality 
of Foam Lakk Sc Ward. 11929] 2 
J). L. 11. 38G ; I W. W. 11. 233 ; 23 
S. L. It. 359.— CAN. 

sm. Jiight of sheriff to sell land — 
Insufficient diidress.] — Dor d. Bkri. 
t. Rbauxiork (1834), 3 O. S. 243.— CAN. 


Bn. .) — Foley v. Moodie 

(1858), 16 V. 0. R. 254.— CAN. 


sp. .1 — Frazer v. Mattice 

(I860), 19 U. C. R. 150.— CAN. 


St. Sale of morlaaoed land — J*urchase 
by mortnapee — Riahi of mortgagee — To 
surplus.]~Re Oiu.nT (1891), 7 Man. 
L. 11. 468.— CAN. 


*v. To whole security,] 

— Farrow r. MASSEV-llATUUfl Co., 


Ltd., 11927] 3 D. L. B. 997 ; [1927] 
2 W. W. U. 639 ; 21 Sask. L. R. 610.— 


CAN. 


sw. Validiiy — Failure to give I 

toiice to “ persons interested .*'] — ' 
Standard Trusts Co. v. Hiram ■ 
Municipality, 11927] 1 D. L. R. 1063 ; 
11927] S. C. B. 60.— CAN. 

BX. A'oNce to mortgagee of 

application for title sent to wrong 
address .] — Bo we v. Kipp, 11927] 3 
D. L. H. 1048 ; 11027] 2 W. W. B. 
622 ; 21 Sask. L R. 637.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

sa. Imposition of hard labour — 
Validiiy — Criminal Code. s. 739 (2).) — 
B. V. lliLKY (N. S.) (1905), 14 Can. 
Crlni. Cub. 340.— CAN. 

PART VII. SECT. 5. 

1782 I. Failure to maintain fences — 
Cattle straying on to /and. ]— Bolton v. 
MacDonald (1804), 3 Terr. L. U. 209. 
—CAN. 

■b. Cattle wanderiTig on public road- ~ 
Right of adjenmng occupier to imjxnind.] 
— Whore cattle are wandering on a 
public road In the clrcumstancos 
bpocifled in Pounds Act, 1916, a. 17, 
they may lawfully be impounded under 
that ecotlou by the occuplor of land 
adjoining the road, notwithstanding 
that the uoimcil of the municipality m 
wliich the road is situated has con- 
sented to their being on the load. Sc 
has thereby waived tho right to im- 
pound them given by Local Govorn- 
mout Act, 1915, ss. 497, 498.— 

MoiiONET r. Wilson, [1020] V. L. B. 
265 : Argus L. B. 223.— AUS. 

PART VII. SECT, 8, SUB-SECT. 1.— A. 

e (p. 445) I. Notice-- Under 

Stray Animals Act .] — On an appeal 
from a summary conviction under the 
above Act for illegal impounding: — 
Held: the oonviotiou should be quashed 
os the record did not show that tho 
uotico required by s. S4 nos given to 
the poundkoeper. — Staiin v. Pkutkrt 
(1922), 70 D. L. B. 286; [1922] 2 
W. W. R. 835.— CAN. 

PART VII. SECT. 8, SUB-SECT. 1.— B. 

18181. JUust be a/li4t proper pound.] 
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— Under Stray Animals Act, 1020, 
animals impounded must bo placed in 
tho pound provided by tho mimlcipal 
council under s. 9 : 6c whore a pound.- 
keeper T)laccd & kept horses upon a 
fenced quarter section o\vncd by him 
Sc sopuruted by a road allowance from 
tho pound provided by tho municipality 
Sc tho fouco being broken down, tho 
horses CBcapoU or wore driven olT : — 
Held : the municipality was liable 
under s. 0, as it must bo taken to have 
assumed the risk of placing & keeping 
tho horses in a place other than an 
authorlsodpound. — S inwick e. Elfros, 
[1924] 2 W. W. B. 756.— CAN. 

PART VII. SECT. 8. SUB-SECT. 1.— E. 

k i. .] — Where tuidcr Stray 

Animals Act, 1016, 8. 27 (1 ), tho posting 
of notices of sale of impounded auimals 
wore not complied with : — Held : tho 
sale amounted to a oonvoision ic the 
pound -keeper, & tho municipedity 
employing liiin, were liable in damages, 
as (1 ) tho posting of two notices within 
tho municipality Sc ono outside It was 
not a compliance with tho Act ; 
(2) uhero animals are brande<i, tho 
nouud-kcoper is guilty of negligence in 
foiling to mention the brands in tho 
notices. — Lkacii e. Mantario Rural 
Municipality No. 262 & Moib, (1921] 
1 W. W. B. 132 ; 56 D. L. B. 735 ; 14 
Sask. L. B. 25.— CAN. 

k il. .]— Where there is 

nothing indicating tho presence of a 
brand on an iiupoimdcd animal tho 
pouudkeeper is nut obliged to feel all 
over its body in search of a possible 
brand, in order properly to describe 
the animal in the prescribed advertise- 
ment. 

Tho sale of an impoimdod horse by 
a poundkeepor ; — Held : defective be- 
cause notices of tho impounding & of 
the sale hail not been properly posted. 
& both tho nound-koepor As tho 
municipality which employed him ucro 
liable in conversion for the value of tho 
liorso at tho time of solo. — B rown r. 
Rural Municipauty of St. Franoois 
Xavier A; Breland (Man.), [1925] 1 
W. W. B. 42.— CAN. 



Vol XVm. - Distress. Case 1870. 


Part VIII. — Distress for other Purposes. 

1870. Add. Citations:— -svb nom. R. v. Foiidham, L. H. 8 Q. B. 501 ; 42 Ia. J. M. C. 153 ; 22 \V. R. 85. 


I i. .] — Where the 

posted & published notices of the 
impounding of on animal under Stray 
Aidmals Act. K. S. S., 1920. c. 121. 
the owner of the animal \\as unknown, 
did not describe the brand correctly & 
the description of the animal wa^ 
Insufficient to satisfy the requirements 
of sect. 20 (1) of the Act, it was held 
that the sale was invalid. Sc that the 
municipality & the poundkoeper ucro 
liable for the value of the animal, 
which was placed at the amount foi 
which it was sold at said sale.— 
Millbk and Mutch v. LonaiiunN’ am) 
KifiLi.Y Hdbau MnNiriPALiTV, 11928] 
4 D. L. R. 251 ; [1928] 2 W. W. K. GO . 22 
Hask. L. 41. 48C.— CAN. 


■d. Payment of residue to owner — 
Domestic Animals Act, 1921 (c. .'iO) — 
Municipal District Act, 1911 (o. 3).] — 
Tho offeet of the amendment made by 
SB. 27, 28 of tho former Act extends tho 
period of twelve months provided bv 
R. 213 of the latter Act, for application 
for payment to the owner of the residue 
of the proceeds of sale of an impounded 
nmmai, to twenty-four montns from 
tho date of solo. — Gollan v. Sikhunq, 
[1924] 3 W. \\\ 11. 209.— CAN. 


PART VII. SECT. 8. SUB-SECT. 2. -A. 

1838 ii. PaymeiU by un- 

certified cheque .] — Tho delivery of an 
uncertified cheque to the poundkeepor 
is not a “ deposit of tho amount claimed 


fur damages ’* within btiay Animals 
Act, R a. S., 1920, c. 124, s. 34 (1). 
I'vcn though the poundkoeper tioat » 
the clioquo os cash. Wbut the Act 
eontemplates is tho paj mont of money, 
'ihe deposit of the money is a condition 
precedent to tho right of tho owner of 
the iniTiuundcd animal, which is released 
under the sect , to institute proco< ding 
against the poison impounding it 
WllXY r. UooKiTi, [1928] 2 \\ . 11. U. 
■129 CAN. 


PART VII. SECT. 9. 

sf. Conviction — Under Stiay Ani- 
mals Act, 1920 (c. 124).]— Wht 1-0 the 
evidence showed tliat nccuifwl had 
been wiongfullv con\ lotod of an offence 
of nnlttwfulli uscumg cattle undei a 
provincial Ail. in that he had nurol> 
made un attirnpt • — Ihld • (1)the 
offcnei , not being an indli laldo olli nii , 
could not be remitted to th<* uiagistiute 
tocoiuict of an attempt nndei t’llnuiiiil 
Code. H 9i9 ; (2) s. 49 (d) of tin uboie 
Act did not applj to Ihi poitlon of the 
province witlmi wiilcb the offet'ie was 
chaiged to ha\o been committed - 
U. r. GmiHKi (1922), hU 1). L. H. 191 . 
38 Can. Oiliii. Cos. 139 , 11 922] 3 

lY. IV. It. 540.- CAN. 

PART VII. SECT. 12. 

g I, Miasurc of damages.] 

— Dumagt'S were fixed on tho basis of 
prh'cs ohtaimd at auction salts, for 
wlillo It may ho that prices paid at 


auction holoh oro not as largo as am 
usually obUilned at private Hales, still 
t ho pi ices obtuiiiod at auet ion stdes vori 
often have a groat deal to do with 
fixing tho pnoo of an animal In 
ho community.- Smnwiok v . Kltkoh, 
11924] 2 W. . It. 7.55.- -CAN. 

gii. . - - Allouanreforjmund' 
/■((•« <t‘ t'rpcns«.,s.l III un action 
lor dain.igCH for tlio conxci-Hion of 
iininiuls illegally sold at a pound-sale, 
(lefts. hu\e no right to an allow anoc 
for tho pound -ktopi i 's foes or oxp 
— LKALII V. MnNIAKIO llUllAl. MUMl't* 
PALITY No. 2tl2 Ac Mom, [1921] 1 
\V. W. It 132, 511 1). Ii. It. 735. 14 
busk. Ii. U. 25. CAN. 

k 1 . . .. - . 1 - ntf. tm- 

pounded with a poundLeoper latti* 
wliich had coino on to liis land thiough 
a w’iio fence 4c claimed daiiingcs. Tho 
pound keeptT, without obtaining pay- 
ment of the damugLS or seouilty 
theufor, lolcivscd tlio cattle to tho 
ouiK^r on ro( cipt of the latfci ’s choque. 
j»a>ni(nt of wliitl> was stopped. On 
upptal bv the owmr tho oouncil of tho 
muuitipuUtj <Ut Idl'd that the feiuo 
was not a lawful ft uco & tliat pUf. was 
jM)t cntJtlid to daimifts. rilf. siu«l 
(he poiimlkti pci 4c th«* muutdpably 
for tho damugch - Ihld: pltf. ''«h 
lullUid OH against botli deftw. to the 
dainugos (luiiiuil JoiiNHiiN r. Ml ini- 
( irii 1 Us I HP I HI 111 AM K 1>AM, 1 192 > I 
4 1). L It. 299 . [I92i] t N\. W. ib 
3C9. CAN, 
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EASEMENTS AND PROFITS A PRENDRE. 
Part I, — Nature and Characteristics of Easements. 


4. Add. Annotations : — A$ to (1) Refd. Sack v. 85. 
Jones, [1926] Ch. 236. Oenerally, Mentd. 
Brooke v. Bool, [1928] 2 K. B. 678. 48. 

14. Add. Annotaiion : — Generally, Mentd. Peech 
V. Best (1930), 09 L. J. K. B. 637. 

60. 

25. For Distinguished from running powers over 
railway.] ** read “ .]** 

27. Add. Annotations : — Refd. Simpson v. Weber 
(1026), 183 L. T. 46 ; Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair »«• 
Hote] Co., [1930] 1 Ch. 138 ; Keewatin Power 
Co., Ltd. V. l^ake of the Woods Milling Co., 69. 
[1980] A. C. 640. 


Add. Annotation r — As to (1) Refd. Callard 
V. Beeney, [1980] 1 K. B. 363. 

Add. Anntiations : — Refd. Back v Daniele 
(1924), 69 Jo. 160; Haclmey B. O. v. 
Metropolitan Asylums Board (1924), 131 
L. T. 136. 

For words at commencement of para. (2) 
“ There is no distinction ” read “ There is a 
distinction,” 

Add. Annotaiion: — As to (2) Refd. Aldridge v. 
Wright. [1929] 1 K. B. 381. 

Add. Annotation : — As to {1) Refd. Aldridge v. 
Wright. [1920] 2 K. B. 117. 

Add. Annotation : — ^Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Part III. — Creation of Easements. 


89. Add. Annotation: — Refd. Lor'i Strathcona 
S.S. Co. V. Dominion Coal Co. [1 d26] A. 0. 108. 

97. Add. Annotations :—Expld. & Distd. S. E. 
By. V. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. Leetham, [1924] 1 Ch. 667. 
Refd. Birkdale District Electric Supply Co. v. 
Southport Corpn., [1926] A. 0. 366. Mentd. 
Brown v. Dagenham U.D.O., [1929] 1 K. B. 
737 . 

98. Add. Annotations : — Consd. S. E. By. v. 
Cooper. [1924] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 

112. Add. Annotaiion : — Generally, Mentd. S. B. 

By. V. Cooper, [1024] 1 CSi. 211. 

121. Add. Annoiatioti : — Consd. Keewatin Power* 
Co., Ltd. V. liako of the Woods Milling Co., 
[1930] A. C. 040. 

124. Annoiaiions : — For ** Mentd. Poulton v. Moore 
(1913), 83 L. J. K. B. 876,” read “Consd. 
Poulton V. Moore (1913), 83 L. J. K. B. 876.” 
139. Add. Annotation: — As to (1) Distd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

145. Add. Annotation : — Consd. Callard v. Beeney, 
L1930J 1 K. B. 363. 

147a. According to intention of parties — Common 


approach — ^Not effective until approach 
cleared.] — Swan v. Sinclair, No. 615, post. 

156. Add. Annotation : — Apld. Borman v. GriHfith, 
[1930] 1 Oh. 403. 

166. Add. Annotaiion : — As to (1) Expld. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

178. Add. Annotation : — Retd, Aldridge v. Wright 
(1929), 98 L. J. K. B. 682. 

178. Add. Annotation : — As to (2) Refd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

181a. Right of way struck out of draft 

conveyance.] — Clark v. Barnes, No. 196a, 
post. 

182. Add. Annotation : — Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

188. Add. Annotations: — Consd. Gregg v. Bichards 
(1926), 96 L. J. Ch. 209. Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

185. Add. Annotation : — Consd. Aldridge v. Wright, 
[1920] 2 K. B. 117. 

186a. .] — In the conveyance to pltf. of 

a house & land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
part of a wider roadway running along the 


PART 1. SEOT. 2, SUB-SEOT. 2. 

20 V. .] — Gapes v. Fish. . 

V. L. R. 88 ; 48 A. L. T. 161 ; [19271 
Argus L. R. 111.— AUS. 

PART II. 

76 i. DtsHnffutdhed from profits d 
preTidre.} — Bratt v. Township of 
Malden, [1927] 1 D. L. R. 1116; 60 
O. L. R. 102.— CAN. 

80 i. Diaiinouiahed from licence.] — 
Wnipp V. Macrst, [1927] I. R. 372,— 
IR. 


PART III. SECT. 1, SUB-SEOT. 1. 
•a. Pvblus right. ] — ^Thouffh the public 
oannot aoquire owDetablp of a land, 
It oan aoquire over it an easement 


by Rrant. — ^Ubsan Kasim SaiT v. 
SsORETABT OF STATE FOB INDIA (1928), 
I. L. R. 47 Mad, 116.— IND. 


PART IIL SECT. 1. SUB-SECT. 2.— A. 

081. Mitst wA he vUra vires.) — 
oorpn. havinff agroed to x^ant an ease- 
ment to lay pipes oTer oertain land : — 
Held .* the sranting of suob easement 
being quite ooxulstent with the pur- 
poses tor wblob the oorpn. was autho- 
rised to hold land, It was competent 
for the oorpn. to make such grant. — 
Banks Peninsula Elbotrio Power 
Board «. Ajcaboa Borough Council, 
[1923] N. Z. L. R. 880.— NJS. 

•S U. Quebee PuMie vmiy 

Commission.] — add : the above oom- 
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mission had no power to create 
a servitude, or any other right, in 
property of a “ public utility." — 
Montreal Tramwats Co. v. Mon- 
TrSal-Nord Ville, [1924] A. C. 994.— 
CAN. 


PART III. SECT. 1. SUB-SECT. 6. 
sb. Devise of a^oining plots to two 
detnoees—CondUUm for mainienanee of 
rtffiit of teav .] — Vansicklx r. Kelly 
(1877), 42 U. 0. R. 274.— CAN. 


PART III. SECT. 1. SUB-SECT. 6.— A. 

n. For *• n " substitute ** t47a 1." 

o. For " o " subsUtute " 147a ii.'* 

p. For ** p " substitute " 147a iii." 



V6L XDL — B amn e ntg. Caaes 186»->106b. 


back of the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’B back premises over the whole roadway 
was enjoyed with the house conveyed. Tlie 
habendum in the conveyance was “ to hold 
same with the benefit of all such easements &> 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.” Pltf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 

. back premises passed to her under her con- 
veyance : — Hela: that the right claimed 
passed to pltf. by virtue of sect. 6.(2) of the 
above Act, there being no unequivocal ” con- 
trM^ intention ” expressed in the deed 
within sect. 0 (4), sufficient to negative the 
passing of such right. — G reoo v. Kichards, 
[1926] Ch. 621 ; 96 L. J. Ch. 209 ; 135 L. T. 
76; 70 Sol. Jo. 448, O. A. 

190. Add, Annotaiion : — Aa io (1) Refd. Grc r. 
Richards (1926), 95 L. J. Ch. 209. 

195. Add. Anmtation: — Aa io (1) Dlstd. Aldridge 
V, Wriglit, [1929] 2 K. B. 117. 

196a. Right reputed to be enjoyed with land.] 

— Pltf. at the date of the action was flu* 
owner in fee simple of cei*tain plots of land 
in the village of C. in the county of Sussex, 
numbered on the Ordnance Survey Map 631, 
a portion of 635 & 636 ; also of a strip of 
land coloured brown on the plan on the ci»n- 
veyance to pltf., leading from the plot 634 
& pari of 635 to the high road running fiom 

O. to a common. D(‘ft. became in Oct. 1926, 
the owner of other plots, numbered 652, 65.3, 
651 & 618 in the same parisli. Pltf. had 
previously purchased the strip coloured 
Drown in 1925, the parcels being as follows : 

“ All that strip of land le^wling from W. 
Fields” — ^which were Ibe plots 652 & 653 — 

” to the high road running from the village 
of 0. to . . . C. common in the parish of 

P. . . ; the hahmdum being to pltf. in fe<* 

simple ” to the us<* that tlie vendor his he'is 
& successors in title owner or owners . . . 
of the hereditaments coloured red ” — ^which 
were the idots 634, 653 Ac 652 — “ . . . shall 
have full right & liberty ... to pass & 
reposs . . . over & along tlie jiiece of land 
coloured brown on the siiid plan . . Pltf. 
subsequently, in June, 1925, puirliascd at 
an auction s^e the plots referred to above, 
634, part of 635, 652 Ac 633 ; deft, also bought 
the plots numbers 018 Ac 054. The plots 
purchased by pltf., being Txit 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant Ac servient tene- 
ments, the right of way became merged. 
Pltf, subsequently contracted to sell plots 
668 & 652 to deft. In the draft conveyance 
submitted to pltf.’s so^fs. by deft.’s solrs., 
a right of way was inserted in favour of the 
purchaser (deft.) over pltf.’s land to the 
brown strip. This was struck out by the 
solrs. for the vendor (pltf.) ; Ac no grant was , 
shown in the conveyance ultimately executed * 


by the parties in Oct. 1926, of any right of 
way. Pltf. found later that deft, was passing 
over a track in plot 684 in oi'der to make use 
of the brown strip for the piu'pose of taking 
farm carls from his own land over pltf.'s 
propei’ty to the high road ; Ac ho claimed a 
right of way. Pltf. sought a declaration that 
deft, was not entitled to any such right of 
way os lie claimed, Ac further tlmt the con- 
veyance t«i deft, of plots 652 Ac 668 might be 
rectitied by the exprt‘88 exclusion therefrom 
of any implied right of way wliieli luiglit arise 
under Law' of Property Act, 1923 (c. 20), 
8. 62: — Held: though the rigid to use the 
track was on<' repul eii to be enjoyed wdth the 
land, that was plots 633 Ac 632, Ac to that 
extent dt*ft. w'as entitled tt> sueeetHl, yet 
pltf. was entitled to have the eonveyaneo 
rectihod. Tlie evidence showed that neither 
pltf. nor deft, intended that any such right 
should pass on the conveyance t>f plida 653 
Ac 652. The conveyance thcicfon^ w'oultl 
be rectified by the insertion therein of pro])er 
words limiting tlie implication of any right 
of way which might aiise umler the liivw of 
Property Acl, 1925 (c. 20), s. 62 .~Olaiiic v. 
Barnks. [1929 1 2 Oh. 368; 99 L. J. Ch. 20; 
112 L. T. 88. 

AnnoltUum *- Refd. lloriuuti r. liiLllUli, 191.10] 1 C'li. lO.'l. 

196b. What amounts to ** assurance of property 
or of an interest therein ” Agreement for 
lease exceeding three years.] Bv an agree- 
ment in writing datiMl Oct. 10, 1923, .1. 
agm‘d to denuhc to pltl. 'Khe (Jaidens, 
with the }>ad(lock, orehaid, A: adjoining 
garilens,” tor siwen years lioiii Sept. 29, 
1923, These ])r<‘misi*s were situati* m a 
large park called Wood Green Park, Ac w<*rc 
not approached by any yiiiblic road, 'riie 
agretuiu^nt dul not exjiresslv reserve any 
right of way to pltf. In 1926, ,1. executed u 
lease to deft, of Tlu‘ Hall, A' tlie remainder 
of the y>aik, lor hairleeii jeaix liom Mar. 26, 
1926. The Ball had previously been let to 
Jl., who had surrendert‘d his lease. A 
carnage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
Gardens, Ac on to The Ball. At the date of 
the agreement of Oct, 1923, .). was constnict- 
ing, & afterwards comideU'd, an umnetallod 
way from Silver Street to tlie back of The 
Gardens : but after that dat<j pltf. constantly 
used the drive. l)cft. obstnicted pltf. in his 
usHi of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive: — Held: (1) an agreement for a 
Icasr: exceeding a terra of Uir(*e years is not 
an ‘‘ assurance of yiroperty or of an int(‘reHt 
therein,” within of Property Act, 1925 
(c. 20), s. 206 (1) fii), Ac therefore cannot be 
deemed to include the general words f)f 
sect. 62 of that Act; (2) the tenant w'lis in 
the same position as if the ct. had graiiU‘d 
specilic performance of the agreerneni, /.c., 
in regard to rights of way, as it, boforo the 
c< fining into force of the (’Mnvcvancing Act, 
1881, the propeHy had been (Jeimsed with 
no mention of fights of way ; Ac, in the 
rircu instances, a demise* t<> pltf. of a right to 


PAHT 111. SECT. 2, SUB-SEOT. 1.— A. 

I f. .P-Nantaib V. Paznkr, 

ri926] 4 D. L R. 858 : 59 O. L. B. 
818.->CAN. 


fii. .1 — Edinburgh Life Ah**ub* 

ANOB Co. V. Barnhart (1886). 17 C. P. 
63.— CAN. 


t ill. - .]— Lancaster v. Lloyi* 

(1987). 27 S. R. N. 8. W. 379 ; 44 

N. S. W. N. 89.— AU8. 


683 



Cases 196b— 288a. English and Empire Digest Supplement. 


use the drive upon terms must be implied. — 
Borman v. Griffith, [1 930] 1 Ch. 493 ; 99 
L. J. Ch. 296 ; 142 L. T. 646. 

204a. Intention of parties — ^No evidence of 

intention to determine status quo.] — Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft, respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deft.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The gi-owth of the creeper had from time to 
time reached pltf.’s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses : — 
Held : both the growth of the creeper on 
pltf.’s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement ; tlie implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper A; gate-post should remain, & 
therefore an casement in each case was 
impliedly reserved ; there w..8, however, a 
duty on the part of the grantee to use care 
that the gmntor’s propeity was not unduly 
interfered with ; deft, in allowing the creeper 
to obstiuct pltf.’s gutter had failed to use 
necessary care, & as to this part of the case 
the award as to damages must stand. — 
Simpson v. Weber (1925), 133 L. T. 40 ; 41 
T. L, R. 302, D. C. 

210a. Matter of convenience & not 

necessity.] — W]ier<3 real property is severed 
by the grant of a part of it, there can be no 
implied resorvalion, in favour of the property 
retained, of an easement of convenience ; but 
only of an easement of necessity. 

Two adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
Icjised on a ninety-nine years’ lease, which, 
in 1890, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in til le, without reserving expressly 
in favour of No. 28, the property retained, 
any right of way across the garden of No. 30. 


In 1904 G. assigned the lease of No. 28 to 
deft.’s predecessor in title. Pltf. claimed in 
the coimty ct. an injunction restraining deft, 
from crossing on a path across the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft, claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
w^ unity of possession of Nos. 28 & 30, A 
from the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust A 
refuse A for bringing in coal, A for no other 
purpose. But ho did not lind whether this 
user was by pltf.’s leave A courtesy, or 
whether there was an apparent A con- 
tinuous easement from some certain time. 
Confusing the dates A tliinking that the lease 
of the alleged dominant tenement. No. 28, 
was first assigned, when in fact the lease of 
No. 30 was first assigned, he held that although 
deft, had no um’cstricted right of way across 
the path, yet, in 1901, there was an implied 
grant of an apparent quasi-easement enuring 
to deft, for the limited purpose of removing 
refuse A bringing in coal, A he made a declara- 
tion to that effect: — Held: there was no 
evidence that on the grant in 1901 to the 
pltf.’s ijredecessor in title whore was an implied 
reservation of a right ot way in favour of 
deft, across the garden of pltf. for the removal 
of dust A refuse A the delivery of coal. — 
Aldridge v. Wright, Llfi29] 2 K. B. 117 ; 98 
L. J. K. B. 682 ; 141 L. T. 352, C. A. 

215. Add. Annotation : — As fo (1) Consd. Aldridge 
V. Wright, [1929] 2 K. B. 117. 

216. Add. Annotation: — As to (1) Refd. Aldridge 
V. Wright, [1929] 1 K. B. 381. 

223. Add. Annotations : — Refd. Sackv. Jones, [1926] 
Ch. 236 ; Aldridge v. Wright, [1029] 2 K. B. 
117 ; Vanderpant v. Mayfair Hotel Co., [1930J 
1 Ch. 138. 

226. Add. Annotation : — As to (4) Consd. Aldridge 
V. Wright, 1929] 1 K. B. 881. 

229. Add. Anyiolations Apld. Sack V. Jones, 
[1925] Ch. 235. Reid. Simpson v. Weber 
(1925), 133 L. T. 40 ; Aldridge v. Wright, 
[1029] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138. 

238a. Way.] — Borman v. Griffith, No. 196b, 

(inie. 


PART HI. SECT. 2, SUB-SECT. l.—B. 

223 i. Whether reservation will be 
implied — Easement of ncccsaitu — Suj*- 
port — Subsequent sale by ffrantor .] — 
Nationai. Tuust Co. v. Wkstkkn 
Trust Co. (1»12), 21 W. L. 11. 571 ; 
2 W. W. Ji. 667 : 4 D. L. U. 455.— 
CAN. 

PART III. SECT. 2, SUB-SECT. 1.— C. 

g i. Land bounded by 

private road.] — Pltf., a lossoo, ololnicd 
to be entitled to a riuht of way over a 
private road oxistout at the tinio of 
the lease Sc uiaintainod by the lessor, 
owner of adjolnbig lands, as one of the 
uppronclics from tho highway to bis 
own house. Sc x)onnitted to be used 
tenanle lu prior years without 
objootluii. The leased property as 
described In tho lease did not oxnbraoo 
this road, but the lessee olaimed that 
ho & prior ooouplcrs of the leased house 


hod tho use of It. Sc, as one of tho named 
buuadanos was tho roadway, tho lease 
impliedly ffave him a right of way over 
It ; — I/eld : the lessee was not entitled to 
tho right-of-way. — Bubadt »». McLkn* 
NAN (No. 2). U»24) 3 W. V . U. U24 ; 
33 B. C. R. 460.— CAN. 


g ii. Land hounded by 

lane.] — A conveyance or leoao of land 
described as abuttuig on, or bounded 
by, a loDO or right of way, or a convey- 
oueo by reference to a plan indicating 
that the land in fact abuts on, or Is 
bounded by, a lane or right of ^vay, Is 
equivalent to a grant to the oonveyee 
or lobsoo of access to Sc fro over that 
lone or right of way. If tho ownership 
of tho same is vested in tho conveyor 
or lessor. — Cowushaw v. Ponsfokd 


(1928), 28 S. 11. N. S. W. 331; 
N. S. W. W. N. 91.— AUS. 


45 


g ill. .] — The dectsions 

in England prior to 1881 were not 
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uniform on the question whothor a 
right of way was a continuous ease- 
ment or not: but tbo Indian Ease- 
ments Act adopted the view that it 
was not. Hence on a partition of 
two tenoments, a right of way even 
over a well-formed Sc metalled road 
does not pass to the grantee as a con- 
tmuous easement. It is this view, as 
enacted in the Act. that must govern 
whhrever the Act is In force, in pre- 
ference to tho now well-established 
view in England. The way may, 
however, pass to the grantee if it is an 
easement of necessity ; but an ease- 
ment of way cannot be termed “ neces- 
sary though the way was used as a 
way before tbo partition or oven 
though it may be the most convenient 
or reasonable means of access, if tn 
fact there is another way. — Naratona 
Gajapathuju v. Ratnatammaji 
(1929), I. L. R. 53 Mad. 449.— IND. 
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250. Add, Annotation : — As to (3) Refd. Aldridee 
V. Wright (1929), 08 L. J. K. B. 285. 

253. Add, Annotations: — As <o (1) Apld. Aldridge 
V, Wrif^t, [1929] 2 K. B. 117. Refd. Simpson 
V. Weber (1025), ] 33 L. T. 46. As to (2) Consd. 
Aldridge v, Wright, [1920] 2 K. B. 117; 
Borman v, Griffith, [1030] 1 Ch. 493. 

261. Add, Annotation : — As to (6) Refd. Aldridge v. 

Wright, [1929] 2 K. B. 117. 

264. Add. Annotation : — Refd. O’Cedar r. Slough 
Trading Co., [1927] 2 K. B. 123. 

267. Add. Annotation : — ^Refd. Vanderpant v. May- 
fair Hotel Co., Ltd., [1930] 1 Cli. 138. 

267a, Intention to use property for working 

mill.] -Keewatin Power Co., Ltd. v. Lake 
OF the Woods Milling Co., I.td., No. 273a, 
ante. 

271. Add. Annotation : — Refd. Aldridge v. Wright, 
• 2 K. B. 117. 

ntcrht in ialrn nraisiw ft.nwrt oWIAAlal 


& bod of a natural outflow from a very largo 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed by the Crown. 
Applts. used water power from the outflow 
to work an electrical power plant. In 1892 
& 1891 the Crown had similarly granted to 
resps.* predecessors in title land the bound- 
ai ies of which, in each case, included a mill 
A; an artificial channel from a bay of the lake. 
The mills had been erected & the channels 
made by the grantees with the approval of 
the Crown ; the grants mentioned the mill 
races, but did not expressly include water 
power. Besps. used water power from the 
channels to work their mills. Water passing 
tluTough the channels & the mill shiices, when 
open, flowed into the river formed by the 
outflow at a point below applts.’ works. 
Applts. brought actions to rc'strain reaps. 


from diverting water from the lake : — Held : 
having regard to the circumstances in which 
the grants of 1892 & 1801 wore made they 
each conferred an easement upon the respec- 
tive rt'sps. to use water from the channel for 
the purpose of working a mill, A: the grant to 
applts. was subject to that easement. The 
eaaem(*nt was limitt'd only by the capacity 
of the respective channels when gi*antod, not 
by the size or character of the mill then 
existing thereon ; although the water could 
be used only for working a mill, it could he 
used to develop electrical power to work or 
light a mill. — K eewatin t*owETi (k)., I/td. 
V. Lake op the Woods Milling Co., Ltd., 
[1930] A. 0. 640 ; 143 1.. T. 633, P. (\ 

274. idd. Avnota/ion : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

1 278. Add. Annotation : — Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


291. Add. Annotation As to (1) Refd. Simpson 
r. Weber (1925), 133 L. T. 46. 

299. In the lust line of tlio first paragra{)h add the 
word “not” after the word “ought.” 

Add. Annotations: Consd. Vorkshire Ifiast 
Itiding County (kmncil v. Sedby Bridge Co., 
[1925J Ch. 841. Refd. Winsford Kntertain- 
menls v. Winsford U. I). C. (1924), 23 
L. G. R 254; Layzell v. Thompson (1926), 
43 T. Ti. R. 58 ; Hoiirnemouth-Swarkage 
Motor lload Ferry (’<►. v. Harvey Ac Sous, 
[1930] A. C. 519. Mentd. Jaeg<'r v. .laegfi* 
(1927), 44 R. P. C. 437. 

309. Add. Annotation: -Refd. Vldiidge r. Wright, 
[1929J 2 K. B. 117. 

320. Add. Annotation : Refd. Hirkdale District 
Klcctrie Sui)ply Co. v, Southport Corjm., 
[1026J A. C. 3.55. 

322. Add. Annotations :~ -Generatty^ Mentd. Verge 
V. Somerville, [19211 A. C. 496 ; fte Gwyon, 
Hiiblic Trustee v. A.-Gt (1929), 46 ’P. L. It. 
96. 


PART III. SECT. 2, SUB-SECT. 1.— D. 

’d to some 

gran tees onlv. J— M auuh \n 
(1884), a O. IL f.l8.— CAN. 


284 i. Conveyances not simuUanroiis ^ 
— liight of way.] — Phili.U'h v. Ros*t, 
[192G] 1 D. L. R. 005; 68 N. .S. R. t 
:{20.— CAN. j 

PART III. SECT. 3, SUB-SECT. 2. j 


The public .] — To a suit by a 

private person against tho Govt, for a 
declaration of bin ownership of a land, 
tho acquisition of an eoseiueut over it 
by tho public is no defence. Though 
the public cannot acquire ownership of j 
a land, it can acquire over it an ease- 
ment by prescription. — Ussan Kasim 
Sait v. Secret aby or State fob 
India (1923), I. L. R. 47 Mad. 110.-- 
IND. 

oi. In land of leswr.] — 

Although a tenant cannot acquire a 
preeoriptivo right of easement in land 
belonicmg to bin lessor, be may claim 
a right of casement based on im- 
memorial user. — TiNKOwni, etc. v. 
Ham, sto. (1922), I. L. H. 60 Colo. 
35C.— IND. 


PART III. SECT. 8. SUB-SECT. 8. 

■ i. .1— In India a tenant can 

establish his right to irrigate his field 
from his landlord's tank by proof of 


open & continuous user from iinuj 
immemorial. — T inkowki, kto. v. Ram, 
KTO. (1022), I. .L. U. 50 Calc. 3.’)t>. - 

IND. 

iw. jVot right to use railway-]- 
Mkaoueh V. Canadian I’Acn-ir Kr 
Co. (iai2), 42 N. H. R. 4G. -CAN. 

fz. Jtighi to trap.] — Rici Lake Fur 
C o., Ltd. t?. McAixiarEB, ri925J 2 
D. L. R. 500 ; 56 O. L. R. 440.~CAN. 

PART III. SECT. 3. SUB-SECT 4.- A. 

326 X. .} — Pltf. claimed that 

DO X his prcocccssors in iirir lor 
20 years preceding tbo commenecioPTit 

fyf a/«4-lrkn 'Kotfl aa etf mcrLf 

a WOT for tbcmsolvcs' & their servahU 
on foot & with horses, curriages, 
vehicles, cattle, sheep Sc other farming 
stock from the puhllo highway over 

land to such pubUo highway &' that 
deft, had wrongfully obstnw'ted Idm In 
the enjoyment of such right of way. 
Deft, plraded that there i«ad boon no 
such user or enjoyment of the way 
claimed by pltf. as supported u pre- 
scriptive right or clefm thereto, & 
alleged (inter alia) that deft 's pre- 
deoesflor In title bad no knoviedRo of 
the alleged claim. Sc further, ti»at pltf. 
d luring tne said p^od of 20 year-, h»d 
blmBelf claimed the ownership of part 
of the land over which the way was 

685 


1 


I 


< luimed to have Lwii enjoyed • JJ/ld • 
deft. '8 predecessor in llllo In any i*vent 
had IwmI a reasonuhlo opportunity of 
t,ecs)minnr nwanj of tho onjoyinonr hj 
pltf. of a rlglit over his laiul Sc for that 
reason tho enjoyrnont of tlio right of 
way cfmld not l)o alleged to ho Roerol.~ 
Honoii 1 ’. T\Yi.oit, 119271 W. A. L. R. 
07. — AUS. 


826 xl. 1 lit Id : where a person 

has possessory riglits over a piece of 
land, the title to xhe land being vested 
in Govt., another person may establish 
'.hi of aeiesH 1»> ii tor ‘ — *"* 

i land i- - . - ■ 

right must have lt(‘en openly enjoyed 
without lea\e, Hf«*ullh, or foreo f«*r . 
length of time which 
an ogroeinent nr an usfigo that has 
boeonjo a customary law ot tho place 
In robpoet of the personK or things in 
which it is eonciTncd Dawmun r. 
Ror’HAK Zamam UKor m KSS> 

(1928), I. L. R. () Run. IND. 


■a. User as one of puhlU . J 1 o r'ou- 
stitute a legal pi*-,-,*- shm of land, not 
mily must there he a eorporpal 
det^ntixm. or that quasi -detention 
which, according to tho nature of the 
tight. Is equivalent thereto, but, also, 
tho intention to act os owner of tho 
land ; no legal possession is acquired 
by the exercise of a supposed right as 
one of tho publlo. The roar portions of 
pltf. *8 Sc deft. '8 lands abutted on a 



329. Add, AnruMUm : — Ab to (1) Refd. Busby v, 
Avgherino, [1928] A. O. 290. 

346. Add, Annotations : — OeneraUy, Refd. Layzell 
V. Thompson (1027), 137 L. T. 106 ; Bourne* 
mouth’Swanago Motor Boad & Ferry Co. v. 
Harvey & Sons, [1930] A. 0. 649. 

347. Add, Annotations: — Refd. Stoney v. Bast* 
bourne Ji, D. C., [1927] 1 Ch. 807 ; Hue v, 
Wliiteley, [1929] 1 Ch. 440. Mentd. Moser 
r. Ambleside U. D. C. (1924), 89 J. P. 118 ; 
Trafiford v. Thrower (1929), 45 T. L. B. 602. 

369. Add, Annotation: — Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

360. Add. Annotation: — As to (1) Consd. Green v. 
Matthews & Co. (1930), 46 T. L. B. 200. 

361. Add, Annotation: — As to (6) & (6) Folld. 
Green v. Matthews Sc Co. (1930), 46 T. D. B. 
206 . 


.] — ^A person cannot set up a right 

either by prescription or under the doct^e 
of lost grant to cause sewage or trade refuse 
to fail or flow into a stream or watercourse. 
Sc thereby to pollute it, where the right 
claimed would be in coniaravention of a 
statutory prohibition such as is contained 
in Rivers Pollution Prevention Act, 1876 
(c. 76). — Green v, Matthews & Co. (1930), 
46 T. L. R. 206. 

389. Add, Annotation As to (3) Refd. Slack v. 
tieeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 

435. Add, Annotation : — As to (1) Refd. Stoney v. 
Eastbomme B. C. & Devonshire (1926), 96 
L. J. Ch. 312. 

452. Add, Annotation : — ^Mentd. Bournemouth- 
Swanage Motor Boad Sc Ferry Co. v. Harvey 
Sc Sons, [1930] A. C. 549. 
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Part V. — Preservation and Repair of Easements. 

M2, Add, Annotation: — ^Refd. Sack v. Jonest \ MS, Add, Annotation: — Refd. Metropolitan Water 
[1 926] Ch. 236. I Board v, L. Sc N. B. By. (1924), 131 L. T. 123. 


public lane, a strip of land between 
the fence erected on deft.'s land Sc the 
boundary of the lane bolnff unenclosed. 
Pltf., for over 20 years, believing this 
strip to bo a part of the lane, had been 
aocustnmod to drive over It to got to 
his stable, doing so In the oxorolso of 
a supposed right as one of the public, 
6c not as an casement to his land : — 
Held : ho had not aoq.ulrod any right 
to use the strip. — Adams v. Fair- 
WBATHKii (1906), 7 O. W. R. 78, “S ; 8 
O. W. K. 886 ; 13 O. L. R. 490.— CAN. 


■b. Domirumt dr servient tenement in 
name wrupalton — Occupation of eeroieni 
tenement wrongful ] — Tho time for 
acquisition of an oosemout by prescrip- 
tion does not nm while tho dominant 
& servient tenements are in the occu- 

fl atlon of the same porsoii, even though 
le occupation of the servient tenement 
bo wrongful & without tlio privity of 
the true owner.— Jnnich r. Ferguson 
(1894). 21 A R. 323 , affd. (ISO,*)), 
24 8. C. H. 703. -CAN. 


PART III. SECT. 3, SUB*S?CT, 4.— B. 

839 iv. .] — ntfs. & dofts. 

occupy lands very near each other, tho 
laud of a third party Interi'eulng 
between. Defts. had been taking 
wator, flowing through an artlflclaJ 
channel, into their laud, for the purpose 
of irrigation, for nearly thirty -two or 
thlrty-flve years ^vlthout interruption, 
every monsoon through tho land of tho 
third person, by cutting the ridge 
(all) 01 a plot of laud, belonging to 
plus., in one place, l^ltfs. sued for 

{ lermancnt Injuuotlou to restrain dofts. 
rom cutting the all • — Held : defts. 
had acquired a prosoriptlon right to take 
water by cutting tho all. — Bihin 
Bbhari Ghatak t’. Ramnath Ohatak 
(1929), I. L. R. 56 Calo. 161.— IND. 


■ 0 . C<ynUnuou8 user — RigM exercised 
from year to vetur.] — Held : where deft., 
in an action for trespass to land, claimed 
a right of way by prescription over tho 
land. It was neoossary for him to show 
continuous user of a definite way & 
exercise of the right from year to year. 
—Petipas r. Myette (1913), 12 

E. L. R. 537.— CAN. 


•d. Whether as of right or by 

permisBuvn ] — Pltf. Sc deft, wore the 
owners Sc ocouplers of adjoining fams. 


Sc deft, claimed to have acquired, by 
prescription, a right of way over a 
load or track on pTtf.'s property. The 
ay over pltf.*s property had b^n used 
1)7 deft, whenever he wished to visit 
his brother or whenever ho wished to 
go past his brother's house Into the 
main rood. Deft, used the way for 
all the purposes for which ho required 
to use ft in connection with hls farm. 
This user commenced at a time when 

E ltf.'s farm was owned by deft.*B 
rother & continued through subse- 

a uent changes of occupancy until Sc 
Inoe pltf. beoamo the owner & occupier 
of the farm. Pltf. alleged Sc deft, 
denied that permission had been given 
to deft, to use the road, Sc that tho use 
of tho road by deft, was not as a right: 
— Held : deft.’8 right of way over the 
road had been established. — Austin v. 
Wright, (19271 W. A. L. R. 66.— 
AUS. 


PART 111. SECT. 3. SUB-SECT. 6.— A. 

8451. Origin of doctrine .} — ^When en- 
joyment of a right of easement has con- 
tinued uninterrupted for a long series 
of years, such enjoyment should bo 
attributed to a legal origin. Sc the ot. 
should ^sume a grant or an agree- 
mont.— TiNKOwRi. ETC. V. Ram, etc. 
(1922), I. L. R. 56 Calo. 366.— IND. 


PART III. SECT. S, SUB-SECT. 6.— E. 

so. l*roof of commencement of ten- 
ancy — User immemoruil.] — Where 
the origin of a tenancy is known, but 
the origin of a right of easement has 
not been traced, the tenancy does not 
rebut tho presumption of a grant which 
arises upon proof of immemorial user. 
— ^Tinkoww, etc. V. Ram, etc. (1922), 
I. L, R, 60 Calo. 366.— WD. 


PART 111. SECT. 3, SUB-SECT. S.- 
C, (b) i. 

1 1. S. P. SUBBA RaO V LAKBHMANA 
Rao (1925), 1. L. R. 49 Mad. 820.— 
IND. 

t ii. .] — Carpet Impobt Co., 

Ltd. V, Bbatb Sc Co., Ltd., (1927] 
N. Z. L. R. 37.— N.Z. 


PART 111. SECT. 8, SUB-SECT. 6.— 
0. (b) ii. 

418 i. Baidenee that user not of right 
— Parol lieenee granted during etatutory 


period.} — ^Parol lioenoe is of no moment 
unless It is applied for Sc granted 
within the period of forty years pre- 
scribed by Limitations Act, R. 8. O., 
191 4, B. 36, in which case it will negative 
the enjoyment of the easement as of 
right for forty years. — Bowes v, Reid, 
[19241 2 D. L. R. 309; 54 O. L. R. 
268.— CAN. 

PART III. SECT. 8, SUB-SECT. 6.— 
C. (b) m. 

• I. Way.] — Febouson v. Innes 

(1806), 24 8. C. R. 703.— CAN. 

PART III. SECT. 8, SUB-SECT. 6.— 
C. (0) I. 

sf. Forty years — Whether eonelu- 
eive.} — Limitations Act, H. 6. O.. 
1914, B. 36, makes a right which has 
been enjoyed for tho full period of 
forty years indefeasible, unless It 
appears that it was enjoyed by virtne 
of some consent or agreement expressly 
given by deed or writing. — Bowes v, 
Reid, [1924] 2 D. L. R. 399; 54 
0. L. R. 253.— CAN. 

433 1. Against whom time computed — 
Peversumer.} — Eissnhaukb v. Wbt- 
NAOHT (1902), 36 N. 8. R. 296.— CAN. 

PART HI. SECT. 5, SUB-SECT. 2. 

sg. Plea of user — lioad within weU- 
defined IxmiU — ShtM variation of via 
trUa — 5ud{cicn4.1 — Rowes v. Reid, 
(1924] 2^. L. R. 309 ; 64 O. L. R. 
263.— CAN. 

PART IV. SECT. 1. 

sh. Whether aeeignable,} — In July, 
1916, deft. Sc another granted to 8. a 
right to lay down a tramw«^ through 
doft.’B land lor the purpose of removing 
S.'s tin^r. In 1919 8. assigned hls 
rights under tho agreement to pltf., 
who oontinned to use the tramway. 
The assignment was known to deft., 
who raised no objection. Deft., in 
Ang. 1922, placed obstruotions across 
the tramway. On a motion for an 
injunction, deft, contended that tho 
oontraot granting the tramline was not 
assignable : — Held : the grant was not 
a penonal one. Sc pltf. had an equitable 
interest by assignment from 8. in the 
ease m ent. — ^M acdonald e. Pbddub, 
(1923] N. Z. L. R. 987.— HJ5. 
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Part VI. — Extinguishment of Easements. 


487. Add, Annotation : — Generally, Refd. Aldridge* 
Wright, [1929] 2 K. B. 117. 

498. Add, AnnoUaUme :^Aa to (1) Apld. Swan v, 
Sinclair, [1924] 1 Ch. 264. Retd. Swan v, 
Sinclair, £1926] A. C. 227. 

494. Add, AnnoUdion : — As to (2) Refd. Swan v, 
Sinclair, [1926] A. 0. 227. 

602. Add, Annotation : — ^Refd. Swan v. Sinclair, \ 
[1925] A. C. 227. 

506. Add. Annotation : — Retd. Swan v. Sinclair, 
£1926] A. 0. 227. 

511. Add, Annotation: — As to (1) Refd. Swan v, 
Sinclair, [1926] A. 0. 227. 

616. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

Acquiescence in obstruction of way.] — 

In 1870 a row of houses was put up for 
by auction in eleven lots. One of tlie con- 
ditions was that a strip of land fifteen feet m 
width, running the entire length of the lots 
&> being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to &> with the benefit of such 
right of way, & that the respective purchasers 
riiould at the earliest possible moment re- 
move the fifteen feet ox end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 A 3 with 
the benefit of & subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, which expired on Juno 16, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in 1011 
he purchased the fee simple of lots 2 & 3, 


with the benefit A subject to the right of way. 
Deft, was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots rer^ned intact, A the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six feet above the level of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting some stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that thoi-e 
was a drop of six feet from that strip into 
lot 2. In 1919 pltf., in anticipation of tho 
expiration of his lease, proposed to build a 
garage on lots 2 & 3. With that object in 
view he pulled down part of the wall which 
separatea the rear portion of lot 1 from 
Church Road & erected gates there, & ho 
also raised tho level of the roar portion of 
lot 2 ; & subsequently he caused a car to bo 
driven through the gates over tho strip in 
lot 1 into lot 2. On tho expiration of the 
lease deft, blocked up tho gates & obstructied 
the way. In an action by pltf. as owner of 
lots 2 &> S to enforce his right of way against 
the deft.: — Held: (1) until tho land was 
cleared there could bo no effectual creation 
of a right of way ; (2) having regard to the 
time which had elapsed before any purchaser 
attempted to assoit his rights under the 
original conveyance, tho inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent. — SWAH 
V, Sinclair, [1926J A. 0. 227 ; 9i L. J. Oh. 
104; 132L. T. 677 ; 89 .1. P. 38 ; 41 T. L. R. 
168 ; 22 L. G. R. 706, il. L. 

541. Add, Annotation : ~ Mentd, Public Trustee v, 
Ijancastcr Duchy, [1927] I K. B. 516. 


Part VII.— Rights of Way. 


581. In the cross-references following this case for 
“ Church ways .] — See Highways,’* substitute 


“Church ways.] 
p. 307, post.** 


-See Ecclesiastical I^aw, 


PART VI. SECT. 2, SUB-SECT. 2.— B 
607 1. Non-user alone as presumption 
of abandonment — Abandonment question 
of fact.]— While mere non-usor is not 
•umcient to amount to abandonment 
of a right of way, it is a fact to bo taken 
into oonsideration, aa it is from all 
Burit facts that the ct. has to decide 
whether or not a clear Intention to 
abandon can be inferred or is indicated. 
Where pltf. A hlB predeocesoTs in title 
had failed to exerciee a rlsht of war, 
had fenced off their land, so as to 
shut oft tho right of way A bad omitted 
any speoiflo mention of the right in 
▼anouBOonveyonoos: — Held: anaban- 
donment was eBtabliahed. — C hristo - 
PHRB V. COBXN (1924), I. L. R. 2 Ban. 
5S4.— DID. 

608 V. .J—Non-nser 1 b not of 

itsfOf evidence of abandonment. — 

397 j 62 O. L. R. 32A-~0AN. 


PART VI. SECT. 8 . SUB-SECT. 1. 

1 I. .)— The unity of the dor- 
mant A servient eetatee in the same 
person oxtlngulabes tho ooBoment 
appurtenant to the dominant estate. — 
'nNKOWRX, RTO. V. RAM, KTC. (1922), 
I. L. R. 50 Calc. 356.— IND. 

1 li. Easement of support.^ 

Backus v. Smith (1880), 5 A. II. 341. 
—CAN. 

649 1. Uniiy of possession unthout 
unity of seisin — Suspension of easanent 
—Water.] — Tinkowm, bto. v. Bam, 
BTC. (1992), I. L. R. 50 CJalo. 566.— 

INO. 

0 i. .] — An eosemeut may 

be revived after it ha* heea ex- 
tinguish^, by tho wnion of iho domin- 
ant A servient tenements in one 
owner, by their subeeqnent severance, 
provided the easement is apparent 
oontlnnous A essential to tho enjoy- 
ment of the dmninant tenement.— 
TzKKowBi. xra v. Ram. ktc. (1922), 
I. li. R. 60 Cole. 366 .— IND. 
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PART VI. SECT. 4. 

sk. Sale of servient tenement for 
taxes under statutory poix«r.]— Under 
Calgary Charter a sale for taxes of the 
servient touement does not extinguislt 
a true easement.- -HuirniNog v. Cam7 - 
BBLn, WiwoN A Hobnk, Ltd., [19241 
2 D. L. 11. 290 , I w. W. R. 1070 ; 20 
Alta. L. R. 275.— CAN. 

PART VII. SECT. t. 

666 il. Agr<rmtnt belucen to- 

owners ]- Deft. A B. tarh of Hhom 
owned one-half of a lot of luud, cnteicd 
into an agreement f<»r a right of way 
to a building In tlie rear, oofh con- 
tributing from his half one fo^ nine 
Inches, so as to make a right fd fnr, 
throe feet six inches In width 
the deed providing for the estabUsh- 
mont of tbe way must be construed os 
a mutual oouveyanoe from each partv 
to the other of an Interest In the land 
necessary to be used in common for 
the alleged right of woy, A not os an 
agreement to establish a right of way 



Caaes 608-788. 


Engush Ain) Emfike Digest Sufflement, 


598. Add. Annotation: — Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J, Ch. 284. 

697. Add. Annotations : — Dlstd. Aldridge v. Wright, 
[19291 2 K. B. 117. Apld. Borman v. 
Griffith, [19201 1 Cli. 493. 

641. Add. Annotaiion : — Refd. Taylor v, British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 

664. Add. A nnotation : — Refd. Callard v. Beenoy, 
[1930J 1 K. B. 363. 

688. Add. Annotation: — Refd. Callard v. Beenoy, 
[1930] 1 K. B. 353. 

684. Add. Annotation : — Gonsd. S. E. Ky. v. 
Cooper, [1924] 1 Ch. 211. 

6B7, Add. Citations: — [1924] 1 Ch. 211; 130 
L. T. 273 ; 88 J. P. 37. 

Add. Annotations: — As to (2) Refd. Birkdalc 
District Electric Supply ('o. v. Southport 
Corpn., [1926] A. C. 355. Generally, Mentd. 
Kelly V. Barrett, [1924] 2 Cli. 379. 

687a. .]— In 1923 pltf. conveyed a freehold 

farm to defts.’ predecessor in title by a deed 
which contained the following words : “ 
together also with a right of way 14 feot wide 
as shown on the said plan marked A in &; 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 
access to & from the point marked X on the 
said plan to the field numbered 169.” The 
property consisted of seventy acres, forming 
part of a property of 102 acres originally 


conveyed to pltf., of which pltf. retained the 
manor house & park : — Held : the dominant 
tenement in this grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with field 169 only. — 
Callabd V. Beeney, [1930] 1 K. B. 353 ; 99 
L. J. K. B. 133 ; 142 L. T. 45. 

700a. .] — Robertson v. Adams (1930), 

69 L. .To. 301 ; svh nom. Robertson v. 
Abrahams, 169 L. T. Jo. 305 ; [1930] W. N. 
79. 

702. Add. Annotation: — As to (2) Consd. Callard 
V. Beenoy, [1930] 1 K. B. 363. 

706. Add. Annotation: — Consd. Callard v. Beene v, 
[1930] I K. B. 353. 

721a. Includes motor cars.] — A.-O. v. Hodgson, 
[1022] 2 Ch. 429; 91 L. J. Ch. 426; 127 
L. T. 320 ; 87 J. P. 121 ; 38 T. L. B. 601 ; 
66 Sol. Jo. 538 ; 20 L. O. R. 425. 

738. Add. Annotation : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

743, Add. Annotation : — Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

754. Add. Annotation : — Refd. Tavlor v. British 
^gal Life Assce. (1925), 04 L. J. Ch. 

783. Add. Annotation -/l.s to (2) Refd. Robertson 
V. Adams (1030), 60 L. Jo. 301. 


by (craut or othorwl'so. — T ravis In- 
VKSTMKNT CO. V. PoWlCR, [192.5] 1 
D. L. li. 232 ; 57 N. S. K. 432.— CAN. 
r. For “ Badhanath ** road “ Had- 

HANATH.” 


PART VII. SECT. 2, SUB-SECT. 6. 

602 f. Extent of user of tt’aw — Grant 
subject to existing obstruction .) — When 
a right of way is fcrantod over land on 
which tlioro o^cIhIh an ohHtruotion at 
the datt) of the grant, It ia a quoHtion 
of iuteriirctation of the grant whether 
the coaoniont 1 b Bulijoct to the obHtnu- 
tion or free from it. — Sveau r. llow- 
LATT, 11924] N. Z. L. R. 801.- N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.- D. 

g I. .]— FiKunKR V. Bannister 

(1800), 8 Gr. 257.— CAN. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (a). 

683 V. .] — Travis Investment 

Co. V. Power, [192.5] l D. L. It. 232 ; 
57 N. S. H. 432.— CAN. 

■i. .] — Where there was a 

grunt of w’uy to & from cluiinantV 
waiohouMO Hnlely for tho purpose of 
taking goods to (k from the wnrc'tiouse, 
& at the lime of tho grant claimant 
had no building which could bo do- 
Horibed os a wurcbouse, but was then 
contemplating tho building of one : — 
Urltl : when tho grant was made the 
particH wu.st have intended to erontc 
a right of way in conneotiou with the 
warohouBO to bo croctod in tho future, 
Sc the grant ought to bo so considered. 
— I’ATRRSON & BaUU, LTD. V. OTAOO 
University, [1925] N. Z. L. II. I9l.-- 
N.Z. 

PART VII. SECT. 6, SUB-SECT. 3.— 
B. (b). 

690 i. Limited by user proved — Only 
when terminus nd quern of special 
nature.] — Tbo only oases In which 
sorvitudos of woy acquired by pro- 
soription are limited by roforcnco to 
tbo purposes of tho troflic oarriod by 
them aro those cases in which there is 
Home spooiol feature attached to the 
terminus to which the roadway loads, 
as in a way to a mill, kirk, or peat 
moss. — C arstairs v, SrKNCK, [1924] 
S. C. 380.— SOOT. 


OUO-9I!.U1. a. 


I'AHT VII. SECT. 

B. (0). 

Tr 7®? .}• }y further over whole width— 
J \a tn^.] — The right of pltf. to a waj 
over a fenced driveway or lone, 49 feci 
in width, pari of a parcel of land ownec 
was hold to have been estuh 
li>ihod by proscription, but tbo rlghi 
uas limited to tho via trita or the pari 
of tho lane actually used by pltf. & 
his predeoessorfl in passing over it witl 
horses & vehicles. — Pickard v. Kkr 
nk’K, [1929] 1 1). 3,. Ti. 493 ; 6 3 0. L. B 
225.— CAN. 


PART VII. SECT. 6. SUB-SECT. 3.— 
B. (f). 

716 i. Whether way for general pur- 

{ )ose.s.]— Where proprletom of certain 
ands sought to interdict tho pro- 
prietor of adjoining lands fi-om carting 
building materials for dwelling-houses 
over a roadway or track whicli 
travoreod their lands ; — Held: during 
a period defenders hud acquired u 
servitude right of access for cart 
tralilc : & the fact that tho carting 
had been for agricnltnral purposes did 
not limit the soivltndc to a right of 
passage for such purposcb. but u right 
of acccbs by cart for all puniohcs, 
including tho carting of building 
materials, had been acquired. — C ah- 
SpEXCr, [19241 S. C. 380.— 

SCOT. 


owner, who has acquired a right r 
way over the servient heritage for th 
agricultural uses of his land, seeks t 
use that right of way for non 
agrienltural purposes, he has a rigli 
to do so, provided that additlonn 
burden is not thereby imposed oi 
tho servient heritage. — M anohkrsb. 
Sorabji V. VmjivAu.AniiDAS Jkki 
SONDAS (1920), I. h. n. 50 Bom. 635.- 
INO. 


PART VII. SECT. 6, SUB-SECT. 3.- 
D. (a). 

Method of—Whethc 
reosonobte.]— -Deft, leased to pltf. ai 
island, standing in a shallow lake 
which in the dry season beeame i 
muddy marsh. Tho loud surroundiuj 
the island belonged to deft., 3: th 


lease provided that pltf. should have a 
right of way across it, nothing being 
said as to the mode of cxerclsiug tho 
right. Pltf. having built a trestle 
bridge from the island to the main 
land : — Held ; pitf.’s mode of user was 
reasonable, & deft, was not justified in 
interfering with the bridge. — Butch art 
V. Doyle (1807), 24 A. It. 015.— CAN. 

si. Removal of existing obstruction 
— Way granted free of ohstniHion.]— 
Wborc a right of way Is granted over 
land on which there exists an obstruo- 
lion at tho date of tho grant, but free 
from It, it Is for tho grantee to get rid 
of tho obstruction by his own act. 
The grantor is not under any obligation 
in tho absenoo of a contract fo that 
effect. — Spear v. Rowlatt, [19241 
N. Z. L. U. 801.— N.Z. 


PART VII. SECT. 6, SUB-SECT. 3 — 
D. (b). 

759 i. General rule.] — Apart from 
spoeial custom or express contract, the 
owner of a servient tenement is not 
bound to execute any repairs necessary 
to ensure the enjoyment of tho ease- 
ment by the owner of the dominant 
tenement. — S pear v. Rowi.att. [19241 
N. Z. L. R. 801.— N.Z. ' 


P i. 


by grant, a right of way over a strip of 
land, tho property of pltf. : — Held ♦ 
pltf. was entitled to erect a fence 


, tho prop 

was entittvu uu vrvuu a leneo 
upon tho boimdary between tho strip 
& deft. *8 land, allowing deft, reasonable 
oeooss by a gate or gates to tho way. — 
Lkw'IS t». Wakelinq (1923), 54 O. L. R. 
647.— CAN. 

■ — Whether duty on domi- 

nant owner to dose.] — A landowner over 
whoso bolding an adjoining owner bad 
a general right of way erected a gate 
across the passage over which the right 
existed. There was no intention on tho 
of the servient owner to derogate 
from the rights of tho dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used the way. The servient owner, 
suing by civil bill, claimed damages 

for the failure & refusal by the dominant 

owner to close the gate. No actual 



787. Add. Annotatum :—A8 to (3) Consd. C'allai*d 
V. Beeney, [1930] 1 K. B. 353. 


Part VIII 

830. Add, Annotations : —As <o (1) Folld. Prue v. 

Hilditch, [1930] 1 Ch. 600. Asia (6) Consd! 
Slack V. Leeds Industrial Co-op. Soc. (1924). 
94L.J. Ch.46. ^ 

831. Add. Annotation : — Mentd. Pontardawe 

B. D. C. V. Moore-Gwyn, 11029] 1 Oh. 6,50. 

834. Add. Annotation : — to (2) Refd. Pooch t\ 
Best (1930), 99 L. J. K. B. 537. 

860. In passage commencing “ Held : (3) in order 
to satisfy Prescription Act, 1832 (c. 71), s. 2,” 
for “ s. 2 ” read “ s. 3.” 

858. Add. Annotations: — Consd. Foster v. livons 
(1920), 70 Sol. Jo. 1182. Mentd. Kyo v. 
Purcell, [1926] 1 K. B. 446. 

896. Add. Annotation: — As to (1) Refd. Rye v. 
Purcell, [1920] 1 K. B. 440. 

898. Add. Annotation : — As to (I ) Folld. Poster v 
Lyons (1026), 70 Sol. Jo. 1182. 

898a. .] — A reservation in a lease 

empowering tlic lessor to build on adjoining 
huid, notwithstanding such building might 
obstruct any liglits fin the demised land, 
prevents the lessee from acquiring a right to 
light under Prcsciipiion A< t, 1S32 (c. 71), 
s. 3. — Fosteu V. Lyons & Co., [1927] 1 Ch. 
219 ; 96 L. J. Oh. 70 ; 136 L. T. 372 ; 70 Sol. 
Jo. 1182. 

903. Add. Annotation : — Generally, Mentd. John- 
son V. Clarke, [1928] Ch, 847. 

934a. .] — The standard as to the amount of 

light required to bo left so as to prevent 
a nuisance is an absolute one, & if an ob- | 
struction to an ancient light renders a room , 
inadequately lighted & causes an actionable I 
nuisance, the obstruction does not cease to 
bo actionable because tlic room is situated in 
.a manufacturing town. — Houton’s Estate, 
T/fD. V. Beattie, Tyi’D., [1927] 1 Ch. 75, 06 
L. J. Ch. 15; 136 L. T. 218; 42 T. L. U. 
701 ; 70 Sol. Jo. 917 


VoL XIX.— Easements. Cases 787—1117. 

795. Add. Annotation : — (o (1) Apld. Oldham v. 
Sheffield Coiqm. (1027), 136 li. T. 681. 


—Light. 

934b. .] A right of light by prescription to 

a room in a residential house is not to b(' 
measured by the use to which the room ha« 
been put m the past. 

Pith owned a freehold hoiiso built in 4c 
occupied since 1907, eoiitinuously having 
adequate light to the windows A: openings, 
including kitchen & scullery windows, on its 
north side, on which it was boundf'd by 
deft.’s house. ITp tt» .Ian. 192t), tlu^ tv*o 
houses were separated by narrow passnge.s 
on either side of a dwarf boundary wall 
belonging to deft., which was also the 
boundary wall between the back gardens. 
At the beginning of Jan. 1929, without 
intimation to pltf., building ojieratioiis W(T» 
begun t>n doft.’s premises, tlio bfnmdary w'all 
being raist‘d to form u side wall of the new 
building. On Jan. 28 pltf.’s soJrs. wrohi to 
deft., her builders Ac lier arcliiteet, asking 
that the work shoubl ec'aso at once. 'Pwo 
days later the building was still proceeding, 
Ac on Feb. 4 the wall was 15 feet high. On 
the nevt day pltf. issii(‘il a writ, A on Feb. 15 
a motion came before the ct. Ily that date 
the wall liad been laised ti> its lull h(*iglit of 
23 feet, A an umb'rtaking l)y ileit. rs)! t(' 
laiso it further was useless. In an action by 
])ltf. for a mandatory injunction A damages: 

I/tld: (1) pltf.’.s light of light to the 
.scullery windows was not liinitisl by the 
use to winch the scnllei> Jiad Ixm'u put in tlio 
past; (2) in the * ircunistarices, the case 
was not one lor a niandat(»iy injunction. - 
PuK i: V. Ilii.om ii, [1939| 1 (’ll. 590; 99 
L. J.Ch. 299; 113 L.T 33. 

953. Idd. Arniotatuni : .Is to (1) Consd. Price v. 
llildiich, [1930] 1 Ch. 500. 

956. Add. Annotation : — Consd. Slack v. Leeds 
Industrial Co-op. Soc., 1 1924] 2 Ch. 475. 

982. Add. Annotation: - As h (1) Reid. Slack v. 
Leeds Industrial Co-op. St.c., { 1924 J 2 Ch. 475. 


Part IX. 

997a. Water from pond.]— A right to 

take water tiom the pond of anotJier is a 
mere easement, A not a projtt a prendre . — 
Manning v. Wasdalb (1830), .5 Ad. A El. 
7.58 ; 2 Har. A W. 431 ; 1 Nov. A P. K. B. 
172 ; 6 L. J. K. B. 59 ; 1 1 1 E. K. 1353. 
Annotations: — ^Apld. Franks v. QuinF>oe (183U), 2 Will. Well. 

& H. 58 ; Race v. Ward (1855), 4 E. A I). 702. 

1016. Add. Annotation Apld. Attwood V. Llay 
Main Collieries (1025), 70 Sol. Jo. 205. 


—Water. 

1070. Add. Aimolalion: .1« to (I) Consd. Kee- 
watin Power Co., Ltd. r. Uiko ot the Woods 
1 Milling Co., [19301 A. (’. 940. 

1092a. .] -Gueen v. MArriiEW.s A Co., 

No. 301a, ante. 

I 1117. Add. Annotations: Consd. Ilford C. I>. (L 
1 V. Beal A Judd, [1925] I K. B. 671. Refd. 
1 Noble V. Harrison, [1029) 2 K. B. 332. 


damuflK) was caused Held : the gufo 
havlnif tccu eroctod by the servient 
owner in the reasonable A proper 
oxoroise of bis riffbts in his own 
jiroporty, that an obli^ratioo was cast 
upon the dominant owner to shut It. — 
Ueoqheqix V. HE.vnY, [1922J 2 I. K. 1. 
— IR. 

s ii. .] — ^Wbeu a Rato 

is erected across a private road toere 
is no absolute obbRation on the owner 
of the dominant tenement to close 
soeb Rate after passinR or repassinR on 
the private road. — Hendkr v. Gohl, 
[10281 S. A. S. R. 325.— AUS. 


I PART IX. SECT. 2, SUB-SECT. 2. -C. 

1036 iii. .)— Carter v. bunnAnr 

(Ont.), (1927J 1 D. L. R. 812. -CAN. 

PART IX. SECT. 3. 

1133 ill. .]— Fortin r. Tviais 

(Can.), (1927J 4 D. L. R. 936. -CAN. 

■m. IrngatiAn from tank — Prrscnp- \ 
lion by leasee 1 — la India, a tenant ran i 
establish bis rlRbt to irrlRah' in** iluld ' 
from bis landlord's tank by jnoof of 
open A continuous user fioin time | 
iiumomorlaL — T inkowri, ki< v. IUm, | 
KTP. (1922), I. L. R. 50 Calc. 356.— 
IND. i 


PART IX. SECT. 4. 

Bn. Unity of semn fur different 
estates — Enjoyment of irnyattftn rights 
continued by tenant j Wheio the tea- 
aury in execution ut a n iit dociro was 
sold A purchus<*rl l>v iho luudiord, but 
the bujaiit roatiniKd In occupation in 
the undisl urboU rrjjo> rnrut of tlio right 
of irriRatlon A the rent was substuu- 
tiolly tnhunred Jit Id: in such eir- 
ruiuntanus the right ot irrigation w.is 
not oxtiuRUishod, but moment ntiiy 

kf 'I'ruKOW III, I It , 

V. iUM. me. (1922), 1. L. U. 50 Calc. 
360.— IND. 
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Part X.— 

1166. Add» Annotations: — Ref d.Graigola Merthyr 
Oo. V. Swansea Corpn., [1028] Ch. 31. jMentd. 
Martins r. Fowler, ( 1920] A. C. 740. 

1174. Add. Annotation : — ^Refd. Aldridge v. Wright, 
[1029] 2 K. B. 117. 

1193. Add. Annotaiion : — Consd. Ilford U. D. G. 

V. Beal & Judd, [1926] 1 K. B. 671. 

1105. Add. Annotation : — OeneraUyf Mentd. 

Graigola Merthyr Oo. v, Swansea Oorpn., 
[1928] Ch. 236. 

1206. Add. Amwtation : — ^Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

1223. Add. Annofatioyt Apld* Sack v. Jones, 
[1926] Ch. 235. 


Support. 

1226a. Whether party-waU entitled to support— 
From adjacent building.] — Pltf. deft, were 

the owners of adjoi^ng houses, separated by 
a party-wall, & with implied mutuid rights of 
support. Pltf. alleged that owing to lack 
of repair & underpinning deft.’s house was 
subsiding, dragging the party-waU over, & 
thereby damaging pltf.’s house : — Held : 
Itf.’s allegations had not been substantiated 
y the evidence. Semble : even if they had 
been substantiated pltf. would have had no 
cause of action.-*— Sack v. Jones, [1925] Ch. 
236 ; 94 L. J. Ch. 229 ; 133 L. T. 129. 

1231. Add. Annotation: — As to (2) Reid. Brooke 
V. Bool, [1928] 2 K. B. 678. 


Part XI. — Miscellaneous Easements. 


1270. Add. Annotation : — Refd. Vanderpant v. 

Mayfair Hotel Co., Ltd., [1930] 1 Cli. 138. 

1282. Add, Annotations Consd. L. C. C. v. 
Hackney B. C., [1028] 2 K. B. 688. Refd. 
Back V. Daniels (1924), 69 Sol. Jo. 100; 
Hackney B. C. v. Metropc. itan Asylums 
Board (1924), 131 L. T. 136. 


1302. Add. A nnotaiion : — Mentd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

1322a. To attach creeper to waU.}— Simpson v. 
Weber, No. 204a, ante. 

lS22b. To attach post to waU.]— Simpson v. Weber, 
No. 204a, ante. 


Part XII. — Disturbance of Easements. 


1330a. .] — Penwarden v. Chino (1829), 

Mood. & M. 400 ; 173 F. K. 1203, N. P. 
AnnniatUnut .‘—Consd. Bryant v. Foot (1867), L. R. 2 O. B. 
101 ; Dalton r. AnguB (1881), C App. Cos. 740. 


1362. Add. Annotation: — As to (2) Consd. Free- 
born V. Leoming, [1920] 1 K. B. 100. 

1356. Add. Annotations : — As to (2) Consd. Slack v. 
Jicods Indu&tnal Co-op. Soc., [1924] 2 Ch. 
475; Horton’s Estate v. Beattie (1920). 42 
T. L. B. 701. Apld. Price r. Hilditch, [1930] 
1 Ch. 500. Refd. Farri worth r. Manchester 
Oily Corpn., [1929] 1 K. B. 633. 

1396. Add. Annotation : — Refd. Slack v. Leeds 
Industrial Co-op. »Soc., [1924] 2 Ch. 476. 

1399. For the paragraph in the original volume 
substitute the following paragraph : — 

.] — Chancery Amendment Act, 1868 

(c. 27), 8. 2, confers on tlie Ct. of Ch. Juris- 
^ction to award damages in lieu of an in- 
junction in tlie case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute Law Bovision & CivU Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 


1873 (c. 00), 8. 10, Statute Law Revision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction I'onfcrred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action w^as brought in 
the Ch. Div. for an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken phice : — Held : the ct. had jurisdiction 
to award damages in lieu of an injunction. — 
Leeds Industriai. Co-operative Society, 
Ltd. V. Slack, [1924] A. C. 861 ; 93 L. J. Oh. 
430 ; 131 L. T. 710 ; 40 T. L. B. 746 ; 68 
Sol. Jo. 716, H. L. ; revsg. S. C. sub worn. 
Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1923] 1 Ch. 431, C. A. ; «u5- 
sequent proceedings ^ [1924] 2 Ch. 476, 0. A. 

Ansotaiion : Eefd. Beech r. Bent (iy30), 99 L. J. K. B. 

637. 

1399 a. .] — In an action brought by pltf. 

against deft, society for an mjunctioa & 
damages in respect of an alleged obstruction 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (b). 

1148 i. General rule — ^Support in 
natural elate .} — A noreon must uot 
oxoavate on his laiut 80 as to destroy 
tbo lateral support Bullloiont to main- 
tain the soil on his ooighbour’s adjoin- 
ing loud in its natural state. — ^M ktro- 
roi.rrvN hiVK AsauiiANCE Co. t*. 


PART X. SECT. 1, SUB-SECT. 1.— 
1189 i. IVeiyhl of buHding contriltut' 


ing to subsidence .] — ^Wbere a person by 
an exoavatlon on his land causes sub- 
sidonoe on his neighbour's land, 
because of the added weight of a build- 
ing thereon, bo is not liable. The 
neighbour is not entitled to sufiDoiont 
support to tuaint^ bis building. — 
Mutkopolitan Ltfjc Absuranos Co. 
V. McQubbn. ri98i] 9 D. L. R. 942 ; 
2 W. W. K. 98I.-UAN. 

PART Xll. SECT. 2, SUB-SECT. 2.— 
B. (a). 

St. Mortgagee — TJunigh not in pos- 

690 


srssum .] — A mtgee. of land, though not 
in possession, has a right to have his 
security left unimpaired, & if the owner 
of adjoininglaud excavates on the mort- 
gage land, although the mtgee. may 
not bo entitled to maintain an action 
for trespass, he has a right of action 
for injunction or damages, independent 
of any that the owner of the mortgaged 
laud might have. — ^M btboi*outan Lifr 
Assubancs Co. v. MoQubiw. [1994] 
8 D, L. R. 942 ; 2 W. W. R. 921.-— 
CAN. 
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of ancient lights, the judge found that defts.’ I 
building when completed would cause an 
actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion tliat the interfer* 
ence with pltf.’s legal rights when the building 
was completed would be small, & could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Appeal in Dreyfus v. Peruvian Quana Co. 
(1889), 48 Ch. D. 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, he therefore 
granted an injunction. The Ot. of Appeal, 
without going into the merits, by a mafority, 
upheld jhe view that the ct. had no jm’is- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ot. of Appeal to 
deal with it on its merits : — Held : the 
findings of the judge brought the case within 
the “ good working rule” suggested by A. L. 
SiiiTU, L.J., in Shelfer v. City of London 
Electric lAghiing Co., No. 1356, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1868, to award damages in lieu of an 
injimction ; that was still the rule to be 
adopted by the ct. as a guide & was not 


affected by anything i^at was decided in 
Colls v. Homs <& Colonial StoreSf No. 830, 
ante ; tlierefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to his 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry diracted as to damages. 
— Slack v. Leeds Industrial Co-operative 
Society, Ltd., [1924] 2 Ch. 476 ; 04 L. J. Ch. 
46, C. A. 

1406a. Erection ot building Interfered with 

acquiesced In by defendant.} — ^Where pltf. & 
deft, held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, & without objection by deft., 
had erected a manufactory, an injunction 
was granted to restrain deft, so building as 
to obstruct the lights of pltf.’a manufactory 
pending trial. — Crook v. Wii.son (1855), 3 
W. B. 378. 

1408. Add. Antioiaiion : — As to (1) Consd. Slack. 
V. Leeds Industnal Co-op. Soc. (1921), 91 
L. J. Ch. 46. 

1433a. - .|- Pkul r. Hilditcii, Nt». 

934h, ante. 

1442a. Against lessee — Freeholder not party 

to action —Light.] — Hahneh v. Atj.kn (1927), 
64 J.. Jo. 92 ; 164 L. T. Jo. 83. 

1444a. .] — Slack v. Leeds Industrial (’o- 

OPERATIVE Society, In’D., No. 1399a, ante 

1471. Add. Annotation : —FoUd. Horton's Estate 
V. Heattie (1926), 42 T. L. H. 701. 


Part XIII. — Profits a Prendre. 

1490. Add. AnnoUtiton :~-Reid. Giant v. Edmond- v. Eastbourne U. C. & Ilevonsliiie (1926), 96 

son, [1930] 2 Ch. 216. I L. J. K. H. 312. 

1497. Add. An7iotatwn : —Consd. IVech v. Best 1 1570. Add. Annotation : — As to (2) Refd. The 
(1930), 99 L. J. K. H. 537. Fagernes, [1926] V. 18.5. 

1499. Add. Atinotatwns : — As to (1) Refd. IVech ' 1573. Add. Amiotahons : GiJtrralln, Mentd. The 
V. Best (1930), 99 L. J. K. B. 537. As to (2) \ Curlgarth, The Otaruma, [1927) L\ 93; 

Refd. J*eech v. Best (1930), 99 L. .1. K. B. i Lagan Navigation Co. v. Ijamheg Blenehing, 

637. j Dyeing A Finishing Co., [1927) A. C. 226, 

1501. Add. Annotation: — Reid. Peech v. Bebi Add. Annotations : — Refd. Abrahams i>. Mae 

(1930), 99 L. J.' K. B. 637. j Fisheries, [1925] 2 K. B. 18; Roc v. Bussell, 

1503. Add. Annotation: — Generally t Refd. Stoney > [1928] 2 K. B. 117. 


PART XII. SECT. 2, SUB-SECT. 2.— 
D. (b) i. 

1461 ili. .]— Under Speolflo 

Hellef Act. 1877, the question of an 
injunction to restrain a party from 
ereoting a buildlnff so as to interfere 
with his neighbour's easements of light 
& air presents itself in a different light 
to what it docs in the English cts. ; 8c 
the ot. has a discretion. He may issue 
an injunotion where the injury Is such 


that pecuniary compensation would 
not afford adequate relief. — M ahomed 
Auzam Ismail v. Jaoanath Jamnadah 
(1926). I. L. R. 3 Ran. 230.— IND. 

PART XIII. SECT. 4, SUB-SECT. 1.- A. 

sw. Who may acquire — Ptiblic.] — 
Though the pubUo cannot acquire 
ownership of a land , It can acquire yrojtia 
d prendre over it by grant . — usban 
Kasim Sait v. Sscbstart or State 


ion IxDiA (1923), I. L. U. 47 Mad. 
110.— IND. 

PART XIII. SECT. 4, SUB-SECT. 2.— B. 

1586 I. The public. ]~Thoiigh tbo 

f mblio cannot acquire ownership of a 
and, it can ao(|uiie profile d prendre 
over it by proscription. — Ushan Kasim 
Sait v. SEoiucTAHy of State kor 
India (1923), I. L. R. 47 Mad. 110 — 
IND. 
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ECCLESIASTICAL LAW. 


Part I. — In General. 


la. Church Assembly — ^Legislative Committee.] — 

Neither the Legislative Committee of the 
(Jhurch Assembly, nor the Church Assembljr 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 6, 
judicial capacity. — R. v. Church Assembly 


I^GISLATIVE COMMIITEE & CUURCll 
Assembly, JEx p. Haynes Smith, [1928] 
1 K. B. 411 ; 07 L. J. K. B. 222; 138 L. T. 
390 ; 44 T. L. B. 08 ; 71 Sol. Jo. 947, D. C. 

Add. Annotation : — Mcntd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 


Part III. — Constitution of the Church of England 


16. Add. Annotation : — Generally ^ Refd. B. v. 

North, Ex p. Oakoy (1920), 43 T. L. B. 00. 
19. Add. A7inoiaiio}i8 : — Refd. Ootthffo v. 
Edelstun, [1930] 2 K. B. 378. Mentd. lie 
Jh*cvf)8t, JJoyds Bank v. Barclays Bank, 
11930] 2 Ch. 383. 

38. Add. Annotafio7i8 : — Generally^ Mentd. Capel 
St. Mary, Suffolk v. Packard, [1027] P. 289; 
Re Article X of Articles of Agreement for 
Treaty between Great Britain & Ireland 
(1928), 45 T. L. B. 67. 

70. Add. Annotation : — Aa to (1) Refd. Re Mason 
(1028), 97 L. J. Ch. 321. 

135. Annotations: — For “Be Letters Patent No. 
189,207, Re Carbonit Akt., [1923] 2 Ch. 604,” 
read “ Re Letters Patent No. 139,207, Re 
Carbonit Akt., [1924] 2 Ch. 53.” 

Add. Annoiatio7i: — Generally^ Mentd. Swift v. 
Board of Trade, [1020] 2 K. B. 131. 

185. Add. Annotation : — As to (2) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1025] P. 1. 

185a. Former Royal chapel— Grant by Crown 

for use as parish church.] -Tlie ct. Ijold that 
tlie rector & the parLsli churcli ot St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal juiisdiction, 
including the right of visitation. — Lichfield 
(Bishop) v. Lambert (1920), 40 T. L. B. 24. 
199. Add. Annotation: — As to (3) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1, 
270. Add. Annotation : — Refd. B. v. Church 
Assembly Legislative Committee & Church 
Assembly, Ex p. llnynes Smith (1927), 44 
T. L. B. 08. 

276. Add. Armoiation : — As to (2) Refd. R. v. 

North, Ex p. Oakoy (1920), 43 T. L. R. 00. 
292. Add. Citations "i — svb noyn. Ayer v. Orjie, 2 
Dyer 221b ; Ben. 129 ; sub nom. Anon., 
Dal. 63 ; 1 And. 0. 

Add. Annotations : — Refd. Cromwel’s Case 
(1001) 2 Co. Rep. C9b ; Lyn v. Wyn (1066), 
O. Bridg. 122. 

806. Add. Annotation : — Mentd. Beaumont v, 
Jeffery (1024), 40 T. L. R. 796. 


356. Add. A7inotat ion "Mentd, Vanderimnt v. 
Mayfair Hotels Co., [1930] 1 Ch. 138. 

472. Add. Annotation : — Apld. Hauxton Parochial 
Church Council v. Stevens, [1029] P. 240. 

472a. Liability of lay-lmproprlatlon to seques- 

tration.] — Walwyn V. Awberry, No. 2599a, 
post. 

472b. Personal liability.]- -The impropriator 

of an impropriate rectory in the receipt oi 
the profits theieof is personally liable for the 
I’cpair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
ho liad no notice ol the liability. — H auxton 
J^AR oniiAL Church Council i*. Stevens, 
[1929] P. 240. 

472c. No notice of Uablllly— At time of con- 

veyance of lands.] — Hauxton Parochial 
Church Council v. Stevens, No. 472b, ante. 

475. Add. Annotation : — Refd. ILiuxton Parochial 
Church Council v. Stevens, [1929] P. 210. 

482a. .] — A tenant of premises 

rated at £125, who sublet the greater part A 
retained for his personal occupation a portion 
which was over £40 in ratable valui', but not 
separately assessed : —llcld : qualified as a 
vestiyman under Metropolis Managcrn<'ni 
Acts, 1855 (c. 120), A 1850 (c. 112).- - 
Gordon v. Williamson, [1892] 2 Q. B. 459 ; 
61 L. J. Q. B. 820 ; 07 L. T. 214 ; 57 J, P. 
106 ; 40 W. B. 092 ; 8 T. L. B. 705, C. A. 

Annotation Eefd. London & India Docks Co. v \Vooh>ich 
Borouerh (10U2), 71 L. J. K. B. »!)1. 

5^9, Add. Annotation: — As to (3) Refd. B. 
North, Ex p. Oakey (1926), 43 T. L. B. 60. 

627. After this case add : — 

Right of presentation where patronage vested 
In parishioners.] — See No. 1981a, post. 

716. Add. Ayinotation : — Mentd. Hauxton Paro- 
chial Church Council v. Stevens, [19291 I>. 
240. 

983. Add. Annotation : — Refd. Fid wards v. A.-G. 
for Camida (1929), 16 T. L. R. 4. 

1063. Add. Antiotation : — As (1) Refd. A.-G. for 

Alberta r. Cook, [1020] A. C. 441. 


PART I. 

1 i. Church — liclioious community — 
Scht»m — ll'hctfier provided for by con- 
ntxttUxun 1 — UuK\D7j[j i>. IIajdij, 
119271 1 D. L. It. lOol, 119271 1 
W. W. It. 301 ; 30 Man. L. It. 300. 
—CAN. 


1 li. TI7<af amounts 

to.)— Bub>t>zij i». Hajdij, 11927) 1 
1). L. It. 1051 ; [1927J 1 W. W. R. 301 ; 
36 Man. L. It. 300.— CAN. 

iU. , KffeH of— 

Members adhering to original con- 

692 


stitutlon cniillcd to use of church 

301 ; 30 Man. L. R. 300.— CAN. 

1 iv. iS. P. Hkn'mg V. TnAimfA>» 
(Alto.), 11920] 2 D. L. R. 28oT 1^201 
1 W. W. R. 012.— -CAN. ^ 



Vol. XIX.— Ecolesiasttad Uw. Cases 1115— 1775a. 


Part IV. — Ecclesiastical Courts. 


1115. Add, Annotations: — As to (1) Folld. Capcl 
St. Mary, Suffolk v, Packard, [1927] P. .289. 
Refd. Vincent V. St. Magnus the Martyr, etc., 
[1925] P. 1. 

1125. Add, Annotation : — Generally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1028] P. 09. 

1145. Add, Annotations: — As to (1) Consd. Re 
Transferred Civil Servants (Ireland) Coni- 
pensation, [1929] A. C. 243. As to (S) Consd. 
Vincent v. St. Magnus the Martyr, etc., 
[1025] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v. Packard, [10271 P. 289. 

1146. Add. Annotations: — As to (1) Retd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Aa to (2) Consd. Transferred Civil Servants 
(Ireland) Oompensation, [19201 A. C. 213. 

1148. Add, Annotation : — As to (2) Refd. U. r. 
North, Fx p. Oakey, [1927] 1 K. H. 401. 

1149. Add. Annotation: — Consd. Re Transf<‘ne<l 
Civil Servants (Ireland) Compensation, I I02t»l 
A. C. 243. 

1171. Add. Annotation: — Mentd. II. r. North, 
Ex p. Oakey (1920), 43 T. L. U. 00. 

1280a. Alternative remedy.)- -Prohibition 

will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lie from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council. — 11. v. Nouni, Fx p. Oakicy, 
[1927] 1 K. 11. 491; 90 P .T. K. B. 77; 130 
li. T. 387; 43 T. Ti. U. 00 ; 70 Sol. .lo. IISI, 
C. A. 

1331. Add. Annotation Mentd, J(. v. lleaHh, 
Miniat<*i‘, Fx p. Pavis (1929), 141 Ia T. 0. 
1349. Add. Annotation .‘'-Refd. It. v. North, Fx p. 

O. akey (1920), 43 T. P. K. 00. 

1372. Add. Annotation : — As to (1) Refd. Itaebiirn 
V. Itaeburn (1028), 138 L. T. 072. 

1400. Add. Annotation .’-Held, Capel St. Mary, 
Suffolk V. Packard, (1927J P. 289. 

1413. Add. Annotation: — Mentd. Lankestor v. 
Lankester A: (Viopcr, [1925] P. 114. 

1503. Add. Annotation : — Mentd. Engelkc v. Mus- 
mann, [1928] A. C. 433. 

1504. Add. Annotations : —Generally, Mentd. Tat<‘ 
k, Lyle v. L. k N. E. By. & P. M. k S. By. 
(1920), 43 T. L. It. 49; Shefliold Corpii. v. 
Luxford, Same v, Morrell, [1929] 2 K. B. 180. 

1549, Add. Annotations Mentd. Tate k Pyle v. 

P. k N. E. By. k L. M. k S. By. (1920), 43 
T. L. It. 49 ; SholTi(‘Id Corpn. v. Puxford, 
Same v. Morrell, [1929] 2 K. B. 180. 

1605. Add. Annotation : —Retd, Capel St. Mary, 
Suffolk V. I’ackard, [1927] P. 289. 

1641. Add. Annotations : — Mentd, Salve.sen (or Von 
Lorang) v. Austrian Propei’ty Administrator, 
[1927] A. C. Oil ; Berthiaume v. Pa.stous 
(1929), 45 T. L. It. 007. 

1721. Add. Annotations Refd. Eshugbayi Eleko 
V. Nigeria Government, [l02Sj A. C. 459; 
Re Carroll (1930), 47 T. P. B. 20. Mentd. 
Campbell v. I’ollak, [1927] A. C. 732. 

1755, Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1025] P. P 


1756. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

1768a. .] — Held : a faculty ought 

to is.sue for tlie removal of (1) a tabeniarle. 
(2) a sacring gong, (3) four out of six candl<‘- 
sticks on the retable, (4) two candlesticks on 
the cr(‘dence which liad lu'en u.sed (jeiv- 
monially, (5) a censt*r which had boon us(h 1 
ceremonially, (0) the Stations of the CVoss, 
(7) a secoiul Holy Table introduced after 
a faculty for it h.-id hei'ii refused, (S) an 
imago of the Blessed Virgin Mary >\it)i 
candles k vases, (t)) a holy wati'r stoiip, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, A: a hanging 
lamp in the chnneel used to denote the 
presence of the reserv<*d Sacriimimt ; a 
faculty ought not to issue for the r<‘nioval 
of (11) hooks k ]>amphlets displayeil on 
tables in the church, (12) notices ns to lim«‘s 
when confessions couhl be heard, (13) notiees 
asking for pray(*rs for (leeeaseil ^xs'sons, (1 I ) a 
kneiding sto«>l u^sed by p<*rsonK making theii* 
eonfessions, k (15) the rector’s hooks of 
devotion on the Holy Table, hut these aHicl(»s 
were not proi)er subjects foi* a eonlirmat ory 
laeulty ; a fa(*ulty ought not to issue for the 
rcunoval of (1(5) a erucilix on tlie wall aho\(* 
the kneeling stool, used to assist the de\<»t ions 
of those making their confehsions, A a 
eonlirmatory faculty till further order ought 
to issue in respect ot it ; a f.icuK.v ought not 
issm‘ for the* r(‘mov.\l t>f (17) a iTueilK 
behind the Holy Table which had been proveil 
to have been th<* object of \enemtion, the 
rector ha\ing undertakisi iiot to gmiullect 
(o it or c<*riHe it, A: not to allow any <»tlujr 
ollieiating elergynien to do so, tV a con- 
tirmaiory faculty till further or<l(‘r ought to 
issue in respect of it . 

(IH) Meiijoiials jiurporting to ht‘ signed ]>>' 
palish loners, as to which no eviih’nee is given 
111 proof of the signatures or «)f the repre- 
sentations mad<- tc> thosi- who sign them, ar<* 
inadtnls8ibl(> in a faculty suit. ('Aiucr. Ht. 
Mary, SuFFor.iv (Uixtor k (’utJiuir- 
WAROKVs) r. Pa( KARi>, [1927) B. 2H9; suh- 
sequent proeeedinqH, [1928] I*. 09. 

1775a. — “Till further order.**', (1) 

Where a cause of faculty has been remit te«l 
by the fJt. of ArohcH to a consistory ct-. to 
decree a faculty as directed by the (U-. of 
Aichcs, a party to the suit wlio is aggri<‘ved 
by a condition proposed to bo insert cil in the 
faculty may appeal to the Ct. of Archr^s hv 
way of the a.ssei’tion of a grievance, k 1 he (Jt. of 
Arche.s may hear k determine the ajipeal 
without retaining tlio cause. 

(2) A condition in a confirmatory faculty 
“ that if any of the articles inehuled in tin- 
faculty are treated with sup<‘i slit ions rever- 
ence we reserve to ourselves t.he right- to Girder 
their removal at any tirno hereafter upon 
being satisfied hereon ” is an improper con- 
dition, & such a condition is not 8ub.stantially 
similar to, but wholly different from, a con- 


PART IV. SECT. 6, SUB-SECT. 2.— T). 

1217 I. JrUerpretatUm of statulea — 
Concemino apiriltial matters .] — In an 


Action inTolvioff tbo constnictn>n of 
United Church ot Canada Act, lU2l 
(c. 100) ; — I/eUi : the ecclesiastical rts. 
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diiioD that the faculty is granted “ till further 
order.” 

(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, dc the matters 
which are proper to be included in each. — 
Oapbl St. Maay, Suffolk (Bbotob A 
Chuhchwabdens) v. Paoeabd, [1928] P. 09. 


1784. Add, Annotcdion: — ^Refd. Oapel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

1785. Add, Annotation: — Mentd. St. Nicholas 
Aeons, London v, L. 0. 0., [1928] P. 102. 

1789a. Cause remitted to decree faculty — Objection 
to condition proposed to be inserted In faculty 
— ^Rlght of agjpieved party to appeal.] — Oapel 
St. Mart, Suffolk (Bectob A Ohuech- 
WARDENS) V, Packard, No. 1776a, ante, 

1792. Add, Annotation : — Mentd. Bermondsey 
B. O. V, Mortimer, [1920] P. 87. 


Part V.- 

1821. For **Who are exempt — ^Military Service 
Act, 1910 (c. 104), Sebed. I. (4)— Lay member * 
read ** Who are exempt — ^Military Service Act, 
1910 ( 0 . 104), Sched. I. (4) — ^Lay reader.** 

1861. Add. Annotation: — Apld. Re Clerical Dis- 
abilities Act, 1870, Ex p. Cowan (1927), 71 
Sol. Jo. 272. 

1851a. E. P. Re Clerical Disabilities Act, 1870, 
Ex p. Cowan (1927), 137 L. T. 616 ; 71 Sol. 
Jo. 272. 

1862. Add. A nnofafion Mentd. Mackenzie- 
Kcnnedy v. Air Council, [1027] 2 K. B. 617. 

1896. Add. Annotaiion : — ^Mentd. Weld v, Petre 
(1928), 97 L. J. Ch. 399. 

1971. Add. Amioiaiioo : — Generally, Reid. Notley 

r. Bii'iinngliarn (Bp.) (19.30), 99 L. J. (’h. 306. 
1981a. Patronage vested In parishioners — ^Transfer 

to parochial church council — Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 

s. 4 (1).] -R( Lichfield Cathedral Grant, 

Cl!ATI5L-KN-LR-PHrm PAROCHIAJ. ClIURClI 
C\)UN('II. V. Baosiiaw (1929), 46 T. L. R. .583. 
2104a. Whether vendor bound to make marketable 
title —Whether stamp necessary.] — Wilmot 
V. Wilkinson (1827), 6 B. A O. 606; 9 
Dow. A Ry. K. B. 620 ; 5 L. J. O. S. K. B. 
190 ; 108 E. R. 538. 

Annoiaiion : ~ Refd. Doofirood v. Hobo (1850), 9 C, B. 132. 

2106a. Non-completion of purchase — Default 

of vendor.] — ^Weddali. v, Nixon (1863), 17 
Bear. 160 ; 22 L. J. Ch. 939 ; 21 L. T. O. S. 
147 ; 17 Jur. 642 ; 61 E, R. 904. 

2865a. Jurisdiction of court of equity to order 
admission— No lawful excuse for refusal 
shown.] — A ct. of equity can make an order 
on a bishop to admit A licence to a per- 
petual cuiacy a duly qualiiied nominee who 
has been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit A licence be shown. — Notice y v. 
Birmingham, Bishop (1930), 09 T^. J. Ch. 
306 ; 46 T. L. R. 347. 

2437. Add. Citation 2 B. R. A. 932. 

2440. Add. Citation .—2 B. R. A. 881. 


Clergy. 


2443a. Grounds for approval or disapproval of 
scheme.] — ^Although it may seem desirable 
on grounds of economy A administration to 
unite two country benefices with small 
populations, yet a scheme for such union will 
not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants. — Re Oussaoe All Saints 
A Gubbaqb St. Michael, Dorset, Parishes 
(1026), 60 Sol. Jo. 493, P. C. 

2488. Add. Annotai/on : —As to (2) Refd. Ladies 
IIoBiery A Underwear, IJd. v. Parker, [1930] 
1 Ch. 304. 


2491. Add, Annotation : — Mentd. Re Writ, 

1 Ch. 606. 

2496. Add. Citation : — svb nom. Curlews 
Burrs, 9 L. J. O. S. K. B. 69 
2609. Add. Annotation: — Mentd. Paterson r. 
Ardrossan Harbour Co. (192 ), 19 B. W. C. C. 
021 . 


2639. Add. Annotation : — Refd. Jones v. Waiing A 
Gillow, [1926] A. C. 670. 

2695. Add. Ajinotaiion : — As to (2) Consd. R. v. 
North, Ex p. Oakey (1926), 43 T. L. R. 60. 

2699a. Failure to repair chancel.] — (1 ) A justifi- 

cation in trespass, that pltf. was the rector 
of such a church, A that the goods were taken 
under *a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary to the expense of reparation. 
(2) But the profits of a lay-impropriation 
cannot bo sequestered for the repair of fbe 
chancel. — Walwyn v. Awberry (1677), 1 
Mod. Rep. 268 ; 2 Mod. Rep. 264 ; Preem. 
K. B. 230 ; 86 E. R. 866 ; sub nom. Anon., 
2 Vent. 86; 3 Keb. 829. 


AimotaHons: — At to (2) Confld. Haaxton Parochial CThtircb 
Council V. SteveuB, [1929] P 240. QenenMy, Mentd. 
HardinK v. Hall (1842), 10 M. & W. 42. 


2607. Add. Annotaiion: — As to (1) Consd. R. v. 

North, Ex p. Oakey (1920), 43 T. L. B. 00. 
2617. Add. Annotation : — Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 


Part VI. — Public Worship 

2751, Add, Annotations: — Oenerally, Refd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Mentd. Re Article X of Articles of Agree- 
ment for Treaty between Great Britain A 
Ireland (1928), 46 T. L. R. 67. 


and Church Ministrations. 

2762. Add, Annotaiion: — As to (1) Retd. Vincent 
V, St. Magnus the Martyr, etc., [1925] P. 1. 

2764a. — .] — ^Vincent v. St. Magnus 

THE Martyr, etc. (Rbotob A Church- 
WARDENS), No. 2831, post. 
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2768. Add, AnntdaHons : — As to (7) Folld. Cape! 
St. Mary» Suffolk r. Packard. [1927] P. 289. 
Ae to (8) Folld. Capel St. Mary, Suffolk v, 
Packard, [1 927] P. 289. As to (9 ) Folld. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
Generally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1928] P. 69. 

2786. Add. Annotation : — As to (1) Reid. Vincent 
V. St. Magnus the Martyr, etc., [1925] P. 1. 

2797. Add. Annotation: — As to (3) Refd. St. 
Margaret’s, Toxteth Park (1924), 40 T. L. It. 
687. 

2801a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v. Pacil/uid, No. 1768a, 
ante. 

2809a. .] — Capel v. St. Mary, Suffolk 

(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 

2812. Add. Annotation : — As to (3) Folld. Capel SI . 
Mary, Suffolk v. Packard, 1 1927] P. 289. 

2818a. On credence table.] — Capel St. 

Mary, Suffolk (Rector &; Church- 
wardens) V. Packard, No. 1708a, aide. 

2824a. .] — Capel St. Mary, Suffolk (Rector 

& Churchwardens) v. Packard. No. 1708a, 
ante. 

2825. For the paragraph in the original volume 
substitute the following paragraph : — 

As ol course.] — ^Vincent v. St. Magnus 

THE Martyr, etc. (Rector & Ciiurctt- 
WARDENS), No. 2831, ‘post. 

2831. For the paragraph in the original volume 
substitute the following paragraph ; — 

— ^ Approval of decorations & fittings.] 

— On the hearing in the Consistory Ct. of 
London of a petition as to the furniture & 
fittings of the Church of St. Magnua-the- 
Martyr, in the City of London, a faculty was 
granted for, amongst other things: (1) a 
second Holy Table ; (2) an imago of the 
Virgin & Holy Child placed behind the 
second Holy Table ; & (3) a crucifix fixed to 
a pillar at a considerable height from the 
floor & near the pulpit. On appeal the Ct. 
of Arches dismissed the appeal as to (I ) & (3), 
but allowed it as to (2) t—Beld : (1) the law 
was the same for every kind of sacred irn/ige 
in a church, including a cnicitix or rood, & 
although such an image was not illegal 
per se, it could not lawfully be placed in a 
church without a faculty. 

On an ax>plication for such a faculty, the 
question to be coiisidered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for purposes of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry : — Held : (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used ; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amon^t the ornaments of the church 
sanctioned by the Ommnenfs Rubric in the 
Book of Common Prayer; (4) a faculty 
authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second &o1t Table. The church holds, or 
will hold, between three hundred & four 
hundred people, A there are a large number 


of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
copt^nal character of the cerc’raonial & 
services of this church. I am not, however, 
tlisposod to interfere with the exercise of the 
learned Chancellor’s discretion in this i)urt 
of the case. I think there ought to be full 
plans & particulars of the decorations A 
fittings of A surrounding tlie second Holy 
Table, A these fittings ought to be subject 
to the approval of the learned Chancellor A 
to be speciticnlly included in the faculty (Sir 
Lewis Dibdin). — Vincent v. St. Magnus 
TUB Martyr, etc. (Reitor A Church- 
wardens), [1926] P. 1 ; sub nom. St. Magnus 
THE Martyr, London ihiiin^E, 11 T. L. II. 3. 

Annotation:— Ctncrall If, Retd. Capel HI. Mary, Hullttlk r. 

Packard, [H»27J P. 289. 

2842. Add. Annotation: — Refd. Vincent v. St. 
Mivgnus the Martyr, etc., [19261 I*. 1. 

2844. Add. A^tnotation : — Refd. Vincent t). St. 
Magnus the Martyr, etc., [1925] 1*. I. 

2852. Add. Annotation : — Mentd. St. Nicliolas 
Aeons, I^ndon v. L. C. C.. [1028] P. 102. 

2859. Add. Annotation As to (3) Dbtd. Vincent 
V. St. Magnus the Martyr, etc., [1926] P. 1. 

2861. Add. Annotation: -As to (1) Refd. Vincent 
V. St. Magnus the Martyr, etc., (1926] P. 1. 

2802. Add. A?} notation : Refd. Vincent v. St. 
Magnus the Martyr, etc., ( 1925] P. 1. 

2871. Add. Annotntam .'--Tietd. Vincent v. St. 
Magnus the Martyr, ete., 11925] P. 1. 

2872. Add. Annotidion : —fietd. Vincent v. St. 
Magnus the Martyr, etc., [1925] 1*. 1. 

2873. For the paragraph in tli(> oiigitial volume 
Bubbtitute the following paiagraph : — 

Ordinary rules as to Images 

apply.] —ViN( ENT V. Sr. Magnu.s tiuc 
MAHrYH, ETC. (HEI.TOR A (’lirilCIi WARDENS), 
No. 2831, antr. 

2874. Add. Annotation : Refd. Vincent v St, 

Magnu.s tlie Martyr, etc., 11895] P. 1. 

2875. Add. Annotation ; - Refd. Vincent v. St. 

MagniiH the Mait>r, etc., 1 1895J P. I. 

2876. Add. Annotation: Refd. Vincent v. St. 

Magniw the Martyr, etc., [1925J I*. 1. 

2882. Add. Annotation : Refd. Vincent v. St. 

Magnus the Martyr, etc., 119?5] P. 1. 

2883. Add. A nnotaiio n't ^'pld. (Japel St. Mary, 
Suffolk V. Packard, [1927] P. 2S9. Refd. Vin- 
cent V. St. Magnus the Martyr, etc., [192.5] 
P. 1. 

2888. Add. AnnoUUion :--fiold. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2889. Add. A nnotatnm : —Reid. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2892. Add. Annotation : — Generally, Refd. Vincent 
V. St. Magnus the Martyr, etc., [1925] J*. 1. 

2893. Add. Annotation : — Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 

2896. For the paragraph in the onginal volume 
substitute the following paragraph : — 

,] — ViNC EN r V. .St. Magnub 

THU Martyr, etu. (Rkciou A Ohuruu- 

WAltDENS), No. 2831, ante. 

2899a. Above confessional stool— Whether 

permissible.]— C apel 8t. Mary, Suffolk 
(Rector A Chukuh wardens) v. Packaim- 
No. 1768a, ante. 
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2899b. Behind Holy Table — Whether per- 

missible.] — Oapel St. Mary, Suffolk 
(Rector & Churchwardens) v, Packard, 
No. 1708a, ante, 

2900. Add, Annoiaiiom: — As to (2) Consd. Vincent 
V. St. Magnus the Martyr, etc., [1925] P, 1. 
As io (3) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Generally, Mentd. 
He Transferred Civil Servants (Ireland) Com- 
pensation, [1029] A. C. 243. 

2903. Add. Annointions : — As 1o (3) Folld. Capel 
St. Mary, Suffolk r. Packard, [1927] P. 
289. As to (5) Folld. Capel St. Mary, Suffolk 
Packard, [1927] P. 289. As to (0) FoUd. 
Capel St. Mary, Suffolk v. Packard, [1927] 
V. 289. As to (7) Folld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Generally, 
Held. Capel St. Mary, Suffolk v. Packard, 
[1928] P. 09. 

2904a. .] — Capel St. Mary, Suffolk (Rector 

& CHURCHW ARDENS) V. PACKARD, No. 1708a, 
ante. 

2906. For the paragrax)h in the original volume 
substitute the following paragraph : — 

.] — Vincent v. St. Magnus the Martyr, 

ETC. (Rector & Churchwardens), No. 2831, 
ante, 

2913. Add. Annotation : - Held. Capel St. Marv, 
Suffolk V. Packard, [1027] P. 289. 

2015a. With candles & vas .s — Whether 

permissible.] — C apel St. Mary, Suffolk 
(Hector k Ciiuucn wardens) v. J’ackard, 
No. 1708a, ante. 

2916. For the paragi'aph in the original volume 
substitute tbe following paragraph : — 

The Virgin & Child — Probability o! venera- 
tion.] — Vincent r. St. Magnus the Martyr, 
ETC. (Rector Sl Churchwardens), No. 2831, 
ante. 

2924a. .] — C’apelSt. IVIary, Suffolk (Rector 

& (’nuKC'invAUDENs) t). Packard, No. 1768a, 
ante. 

{n) Liqhls (Vol. XIX., p. 449). 

Add i lie folhiwing cross-references : — 


Used in service of adoration of Sacrament.] — 

Sec No. 1768a, ante. 

To denote presence of reserved Sacrament.] — 

See No. 1708a, ante. 

2947a. Books Sc pamphlets displayed In church.] — 

Capel St. Mary, Suffolk (Rector 
Churchwardens) v. Packard, No. 1768a, 
ante. 

2947b. Notices — ^Times for hearing of confessions.] 

— Capel St. Mary, Suffolk (Rector & 
Churchwardens) v. Packard, No. 1708a, 
ante. 

2947c. Asking for prayers for dead.] — Capel 

St. Mary, Suffolk (Rector & Church- 
wardens) V. Packard, No. 1768a, ante. 
2947d. Confessional stool.] — Capel St. Mary, 
Suffolk (Rector & Churchwardens) v. 
Packard, No. 1 768a, ante. 

2948. Add. Annotation: — As io (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
2965a. Books of devotion — On Holy Table.] — 
Capel St. Mary, Suffolk (Rector & 
Churchwardens) v. Packard, No. 1768a, 
ante. 

2972a. .] — (^APEL St. Mary, Suffolk 

(Rector & Churchwardens) v. Packard, 
No. 1768a, ante. 

2975. Add. Annotation : — Refd. Capel St. Mary, 
Suffolk V. Packard, [1927] P. 289. 

2985. After tliis case, for 

’ baptism.] — See Kegistra- 
tion'^op Btkths, Marriages & Deaths,” 
read “ Registration of baptism.] — See Canon 70 
of 1603 ; I*arochial Registers Act, 1812 (c. 146). 
Admissibility In evidence.] — Sec Evi- 
dence, Vol. XXI r., pp. 330, 337, Nos. 3358- 
3378.” 

3006. Add. Annotations : -Generally. Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 280. 
Mentd. Re Transferred Civil Servants (Ire- 
land) Compensation, [1920] A. C. 243. 

3015a. Sounding sacrlng gong — Whether per- 
missible.] — Capel St. Mary, Suffolk 
(Rector & Churchwardens) v. Packard, 
No. 1708ii, ante. 


Part VII. — Property of 

3112. Add. Annotation : — Refd. Vincent v. St. | 
Magnus the Martyr, etc., [1925] P. 1. 

8113a. Whether faculty absolute — Erection of 
Image.] — Vincent v. St. Magnus the 
Martyr, etc. (Rfctor & Churchwardens), 
No. 2831, ante. 

3124. Add. A7JRo/flr//ow Mentd. R. r. Health 
Minisior, Rx p. Davis, 11929] 1 K. B. 619. 

3391a. Tlthable where landed.] — By 

custom, fish taken in tlie sea is tlthable 
where landed. — Anon (1032), Cro, Car. 264 ; 
70 E. R. 830. 

3406. Add. Annotation : — As to (1) Refd. Busby v. 

Avgherino, [1928] A. C. 290. 

3416. Add. Annotations Generally, Mentd. R. r. 
Lincolnshire JJ., Ex p. Brett, [1026] 2 K. B. 
102 ; Palmer v. Crone, [1927] 1 K. B. 804. 
3433. Add. Annotation : — Generally, Mentd. Under- 
wood V. Bank of Liverpool, Same v. Barclays 
Bank, [1024] 1 K. B. 775. 


the Church of England. 

3449. Add. Citation : — West. Titho Cas. 44. 

Add. Annotation : — Refd. Busby v. Avgherino, 
[1928] A. C. 290. 

3451. Add. Annotation : — As to (1) Refd. Busby v. 

Avgherino, [1928] A. C. 290. 

3454a. Whether premises exempted from pre- 

scribed rate — Onus of proof.] — By the above 
Act & a decree mnAc pursuant to it & having 
the force of a statute, the lessees of houses Ac- 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
Ijondon, are liable to pay a titho of 25. 9d. 
for every rent of 205. by the year, ” & so 
above the rent of 205. by the year by tlie 
rate aforesaid.” The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
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premises in the City for tithe at the rate pre- 
scribed by the Act : — Held : (1 ) the (ynwi was 
on defts. to prove that the tithe paid before 
1545 in respect of the premises was loss 
than the sum prescribed by the Act; (2) 
defts. had not msc barged the omia. — Busby 
V , Avgherino, [1928] A. C. 290 ; 97 L. J. Ch. 
291 ; 139 L. T. 170 ; 92 J. P. 129 ; 44 T. L. R. 
551 ; 26 L. G. K. 401, H. L. 

3455a. Whether payable on reserved or 

improved rent.] — A lease of premises was 
granted at the yearly rent of £102 10a. in 
eonsidercation of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 ; — Held : tithes were payble 
upon the annual value, k: not on the rent 
reserved. — Vivian v. Cochtiane (18.'>5), 4 
De G. M. & G. 818 ; 25 L. J. Oh. 5.-i3 ; 26 
L. T. O. S. 17 ; 19 J. P. 131 ; 1 Jiir. N. S. 
809 ; 3 W. 11. 254 ; 43 E. R. 728, L. O. 

3455b. Whether non-payment a defence.] — 

Mere non-payment of titlies under the Act 
is not an answer. — S t. Paul’h Wakdkn, 
ETC. V . Kettle (1813), 2 Ves. B. 1 ; 3r> 
E. K. 218, L. O. 

Annolaiions : — R^d. Payno «. Eadallo (1888), 13 App. 

613 : Busby r. Avghorlno, [1928] A O. 290. 

3455c. .] — Payne v . Esdatlk, No. 3151, 

ante. j 

3456. Add. Annotation : — Refd. Busby v. • 

Avgherino, [1928] A. C. 290. 

3465a. What words operate to pass.] — A I 

tithe rontcharge w, ill not, upon a conveyance 
of land without more, pass to the purchaser 
by virtue of Oonveyancing Act, 1881 (c. 41), 
s. 63. Tithe rontcharge is, like tit lie, a 
hereditament separate from the land, tV:- 
express words are necessary to pass it. — 
Public Trustee v . Eancasteii Puciiy, 
11027] 1 K. B. 516 ; 06 E. J. K. B. 188 ; 136 
L, T. 468 ; 43 T. L. It. 1 63 ; 71 Sol. Jo. 19, C. A. 

3468. Add. Annotation As to (2) Refd. Jon€*s v. 
Waring A Gillow, [1920] A. C. 670. 

3470. Add. Annotation : — Refd. llauxton I’arocliial 
(’liurch Council v, Steven.s, []92f)j J*. 210. 

3475a. .] — University (College, i 

Oxford (Master & Fellows) v . Gauton I 
(1847), 10 Q. B. 760 ; 16 L. ,T. Q. B. 381 ; 9 , 
L. T. O. S. 245 ; ] 1 Jur. 907 ; 1 16 E. 11. 289. | 

Ann( tdlion : — Refd. R. r. England A' Walon 'Fitbo Coinrs 
(18.^2), 21 L. J. Q. B. 208. j 

3487. After this case add : i 

— — .]- -SeCt nou\ Extraordinary Tithe 

Act, 1897 (c. 23), s. 1 (1). 

3488. For “ Held : the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord seeking compulsory 
redemption” read Held : (1) the ct. had 
jurisdiction to deal with the costs ; (2) they 
must be paid by W., the landowner seeking 
compulsory redemption.” 

Add. Annotations: — As to (1) Apprvd. Re 
Warning Tithe Redemption, [1924] 2 Ch. 


128. As to (2) Overd. Be Wartling Tithe 
Redemption, [1924] 2Ch. 123. 

3506. Add. Annotation : — Refd. R. v. Customs & 
Excise Comrs., [1028] A. 0. 402. 

3513a. Mode of payment of compensation — At 
election of limited owner — Whether election 
revocable.] — Re Wartling Tithe Redemp- 
tion, No. 3513b, post. 

3513b. Cost of Investment of redemption money — 
Compulsory redemption — Jurisdiction of court 
to deal with.] — By a settlement dated in 1893 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had dctcrminoil, to the 
use of 11. for life with remaindtTs over. Tlu* 
settlement contained a proviso aiipoint-ing 
the trustees of the settlement trustees for the 
purposes of the Settled Land Acts, & pro- 
viding that a solo trustee slunihl ho coinpcfont 
to act for all the purposes of the Acis, in- 
cluding tiio receipt of capital money. In 
1899 II. assigned his life interest in tluj rent- 
charges to C. In 1905 C. died, having by 
his will devised his real & personal estate to 
resps. & appointed tlicin his oxors. In 1922 
applt., who was the owner of the land out 
of which certain of t.hn tithe rentcharges 
were payable, in exercise of the pow(‘r given 
him by Tithe Act, DIB (c. 54), s. 3, a|)i)Iio(l 
to the Ministry of Agrit'ulture k Fisheries for 
the redemption of cerLiin of these charges, 
amonnting to £48 10.s. 8d. k 5«. respectively, 
k for the dotormiiuition by tlie Minister of 
the amount of tiic considc'ralion money ])ay- 
ablc in respect thcTOof. On Hept. 20, 1922, 
resp.s., in exorcise of tlu-ir option under 
Tithe Act, 1846 (c. 7:i), s. 9, signed a form of 
consent whieJi had been sent t-o th(*m by the 
Ministry to the payinr'nt/ of ttie ef)nsiderati(m 
money to the surviving trustee of the settle- 
ment of 1893. A month lai(*r they wrote L) 
the Ministry revoking their eonsimt k re- 
questing that the moD(‘y might be paid into 
ct. The Ministry thereupon wrote to ap[>lt. 
directing him to ])ay the money into ct., 
which ho accordingly did. On Fob. 12, 192.'i, 
r<*Hp8. took out an originating summons for 
an order that the fund in (;t. might ho in- 
vested k Uio income theri'from i)aid to resps. 
or the survivor of them as k when received 
during the life of the tenant for life:-- 
Ilcld : (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no general principle 
that required the ct. to direct that the person 
exercising the compulsory jiowors under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), 8. 5, in the di.scrotion of the 
ct. entirely unfettered by any such general 
principle ; the ct. below ought to have 
exercised its discretion by lioldiug that 
applt., who had been brought before the ct. 


PART VII. SECT. 6, SUB-SECT. 4.— I. 

■d. Necessity for covsent of Ministry 
of Finance. J~The estate of G., wblch 
vosted in the Land l^urcliase Com- 
mission by Northern Ireland Land Act, 
1925, was subjoct to two eoclesiostical 
tithe rentchareres. The vendor served 
notice of motion to redeem these 
chaivcs, & the redemption price was 
fixed by the JndJcial Comr. at nineteen 
years’ purchase in each case, the 
Ministry of Finance oblectcd : — Held .* 


occleslttstlcal tithe rentcharges cannot 
be rodeeuiod under Laud I’urchose 
Acts without tbo consent of the Ministry 
of Finance as representing the Treasury. 
— In the EsUUe of Guv.nino, ll92Uj 
N. I. 61.~IR. 

PART VII. SECT. 6. SUB-SECT. 3. 

3536 i. Proceeds of sale — Application 
— Church of SaAtand {Property dt tin- 
dawments) Act, 1925 (c. 33), s. 30.) — 
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Miluoan. Petition' tn, [1927] H. C- 
692.— SCOT. 


d i. Aftum for tresiMss .] — 

Where land is granicd to a church 
corpn. as a glebe. He a rector has been 
duly inducted, ho has the possession. 
Sc an action of trespass for entering on 
the laud k cutiiug down trees Tou>t 
brought In his name. Sc not in tho utuiu 
of tho cxirpn. — St. Stbphkn Iti < loi: r . 
Tobtclot (1842), 1 Kerr, 537. CAN. 
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EDUCATION. 

Part i. — In General. 

5. Add. Annotation : — Refd. B. v. B., [1924] P. 176. 


Part II. — Central and Local Education Authorities. 


13. Add, Annotation: — As to (2) Folld. Richard- 
son V. Abcrtillcry U. D. C., Thomas v. Same 
(1928), 44 T. L. R. 333. 

14a. .] — Pltfs., assisLani teachers in the 

employ of deft, council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 
I'he council were in dnancial difTioulties, & 
had ai)proached the Minister of Health with 
a view to obtaining a further loan. This had 


been refused, unless the finances were placed 
on a sound footing & expenses reduced. 
With a view to achieving this result they 
appointed a sub-committco with full powers 
to scrutinise expenditure & effect reductions 
& savings. Tliis committee recommended 
that pltfs., wlio tvere remunerated on the 
Burnham scale, should have their engage- 
roents determined by notice. Acting in 
pursuance thereof the committee passed thfv 
resolutions complained of, & notices were 


PART I. 

•a. Itight of chiUl — 7'o receive iwdrnc- 
<inn.l— Tbo Kovnrnlnt; principle of 
School Act, U. S. S. 1{)2(). c. 110, Is 
that children botn ecu t bo neros referred 
to in sect. 202 (2) bis nmendod by 11)2H, 
o. 48, B. 18) have the rlRht to attend 
Nchnol & receive instruction. The rliflit 
Is the rl«ht of the child itself ; & It Is 
not a matter left to tlm discretion of 
Itfl pnrentH or the school honr<l. - 
Wilkinson ?•. Ttiomvh (SaHk.), 111)28] 
2 W. W. 11. 700. CAN. 


PART II. SECT. 2. SUB-SECT. 1. 


sb. School hoard -Election — Method 
of volinaA—Ee EliMO.vroN Sciiooi. 
BOAni) IClbction (Alta.), [1937J 1 
1). L. R. 4ll.'-CAN. 

BO. VdveaiUm Hoard — Distinct eniUy 
front Croton — liiaht of mh-eontmetor - 
Charge on. money due from board to 
eoniraetorA — The clYoct of Education 
Act, 1921, H. 21, la to constitute nn 
Jfiducntlon Uo'ird nn entity scp.irnto Ac 
distinct from the t’n>wn, & in conse- 
quence n claim of chnrsro onn bo valldlv 
eslahlibhcd by a sub-contractor upon 
mont'ys duo to a contractor by an 
Education Hoard tn rospoct of work 
done for tlio Board by such contractor. 

-McCM.LUM r. OmCIAL A.qSIONLK OP 
Saoati A' Lusty, [1928] N. Z. L. B. 
292.--N.Z. 


td. Duty of trusUes — To summon 
meeting— JicQuisUion by majority of 
ratepayers — Poxrcrs of inspcelor on 
refusalA —If a requisition Is made to 
tho trustees of Bchools, by a nuijoritv 
of tho ratepayers of a district, to call 
u Bpecial nieetlnff for a purpoBO 
autliortsod by Common School Act, 
1871, It is their duty to call tho meotinK 
under sect. 28 of tho Act ; & if they 
refuBo, tho inspector is authorised to 
appoint new trustees, under sect. 37 
of tho Act. — Ex p. OiLnmiT (1873), 14 
N. B. K. (I Pupr.) 231.— CAN. 

Be. To take legal advice — In 

imfiortant innttcr.? of late.]— School 
truBtoes Bhould not act with respect to 
important matters of law, Huch as tho 
legal right of a child to rt*eeIvo instruc- 
tion in the Bchool, without consulting 
their eolr. & counsel ; &, If they do so, 
it must be at tho risk of haring to pay 
costs if they are %vrong. — W ilkinson e. 
Thomas, [1028] 2 W. W. R. 700.— 
CAN. 

Bf. Meeting not formally sum- 

moned — All trustees present — Necessity 
to record waiver of proper notice.]— 
Where all the members of a bomrd of 


school trustcos nro present at a moctng 
thereof & tacitly waive tho written 
notice culled for by School Act, It. H. S. 
1920, o. IJO, B. 101 (1). tho fact that 
tholr oonicnt to tho waiver is not 
KN* /rded in tho minutes Ac subscribed 
by ach member of tho board Is a mere 
Informant y. — Watehman-W ATimnuuY 
MAxuKArmuiNu (’o.. Lti>. i>. Si. vvaska 
S(’ iiO()L Dlstiuct, [1928] 1 D. L. II. 
522 ; [iy2s] 3 W ,\\\ U. 16.- CAN. 

sg. Contrad- Formalities mces- 

sory —ExceuU d coafjYxc/.]- The con- 
tention that a contract In tho form 
prescribed by School Act. IL S. A. 
1022, o. .51, a. 191, between a BchooI 
teacher & a school dlstiict was not 
binding on tho latter beenuso not 
entered into pursuant to a rt'solutJon 
of tljo board of truhtecs «»r adopted at 
n meeting of tho board was hold not 
applicable to an executed contract, &, 
in any event, was completely niot by 
School Act. U. S. A. 1922, c. ,51, s. 195, 
which provides that “ Tho contract 
sliJill bo diHMiiod valid & binding If 
signed by tho teacher At by tho chair- 
man on behalf of tho board.”— Someks 
V. Linicm'Y .Sou. Dist., 1 1928] 2 J). L. II. 
331 ; [1928] 1 W. W. Jl. 881.— CAN. 


Bh. Tenders not called 

for A — Tho fact that before awarding 
a contract for tho erection of a school- 
Iiou.so the board of trustees did not 
uilvcrtlbc for or oldain lonnal wTltten 
tenders hela to have been a mere 
Informality in tho internal mnnage* 
inont of tho board which dhl not affect 
tho righta of tho contractor to w hoin the 
I'ontract was awarded. — AVatehaivn- 
WATEUBUliY MANHFACTUIIINU C’O., 
Ltp. r. 8 l\v.\nk.\ School Pistkict, 
11928] 4 I). L. R. .522: [1928] 3 

W. W. R. 16; rersd., [1929] 2 D L. R. 
161 : 1 W. AV. i:. 598; 2:t S. I.. R. .138. 
— CAN. 


Bk. Benc/Us of contract 

accepted A — School Act, R. S. S. 1920, 
e. 110, 8. 10.5, is imperotivo ; fi: where 
It has not boon complied with in respect 
to a contract the contract is absolutely 
void ; Sc tho fact that tho work has 
boon done & the Iwnellts thereof 
acreptod by tho board docs not entitlo 
tho contractor to recover from the 
hoard an amount duo thereunder. — 
W'ATEllMAN-AVATEnBUKX MtO. CO., 
Ltd. r. South Arcola School Diht.. 
[1929] 2 1). L, R. 214 ; 23 S. L. R. 227 ; 
[1928] 3 AV. W. 11. 090.— CAN. 


b1. Removal of trustees — J3^ Hoard of 
Commissioners— Under ith It. S., c. 32,]— 
Held : where no vacancy bad occurred 
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& no proof wuh produced of any refusal 
or neglect by & on tho part of the 
trustees to aet nr perform their dutks 
as such, their dismissal by the Board of 
< ’omrs. w as ultra I'ircs- School Section 
16 TursTKES V. Cameron (1877), 1 1 
N. S. R. (2 R. Ac C.) 328. CAN. 

j sm. I mjrroper dealings u ilh 

trust funds .fetam —IVfuther Attorney - 
(hneral necissary p«r(j/.]--In an action 
by an liu orp(»rutc«l cduoatlimal inst itule 
for the removal of one e>f tho trustees, 
who also acted as hcciv'tary, for alleged 
improper dealing with tl»c corporate 
funds, pidgiucut wus given, hut with- 
out any Imding of wilful iniHconriuet, 
directing such trust ee*h removal, on the 
ground that so much doubt was cast 
upon his dealings with the trust fuiuis 
that It would not bo propc r to allow 
hin^ to remain a member of the bo.ird. 
Such an action is maintainable without 
making tho A.-(J. a party.— AA n nru- 
VOH< E Eut CATION AI. INSTITUTE r. 
Holden (1887), 17 (). R. 139.- -CAN. 


BO. Ntyket of duty— I'roceedings 

for removal informal — One applicant not 
ratepayer.]— Although on an appeal 
by school trustees from a judgment 
removing them from office tho Ct. of 
Appeal agn^ed with the judge appealed 
from that applt.s. had been guilty of 
a neglect of duty in disregarding 
School Act, R. S. S. 1920, c. 110, with 
respect to procuring a new site for a 
sciiool bouse, it was held, ucvertboless, 
that the appeal must be allowed on the 
ground, raised apparently for tho first 
< time in tiio notice of the appeal, that 
I one of the live pcrt.ons by whom the 
I proceedings for removal were com- 
menced was not at the time they were 
, commenced on tho last revised assess- 
ment roll for the district. &, therefore, 
was not a “ratepayer" within tho 
meaning of boct. 124 of the Act. — 
R. r. RlWNY & PESECHNirK, [1929] 

2 1) L. R. 317 ; 23 S. L. R.28i ; 11928] 

3 AV. AV. It. 728.— CAN. 


Bq. Appointment of trustee— WhcUter 
valid — Made at annual meeting of rate- 
payers — No notice of special businessA — 
Tho election of a trustee at tho annual 
meeting of ratepayers in question herein 
to fill a vacancy on. tho board caused 
by resignation was held invalid , since by 
I School Act, R. S. S. 1920, c, 110, s. 12o, 
I such a vacancy must bo filled at a 
I special meeting ; &, sinco Bcct. 92 (2) 
reqnircs tho notice of a special meeting 
I to sot forth Its purpose. & tto notice 
of said annual meeting mado no 
' mention of the election of a trustee to 
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sent out determining the contracts signed by I 
their clerk ; — Held : (1) it was clear that it | 
had become necessary to practise strict 
economy, & judicial notice could be taken of 
the fact that at the time pltfs. wore 
remimorated on the highest scale of the 
Bur nh a m award. The council in considering 
these questions wore acting in imrsuaiice 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) TJiere 
was power to delegate under 1921 Act, 
s.'4 (2), & the committee had vested in them 


Part III. — Schemes as 

24a. For organisation of education What amounts i 
to “scheme.*’] - Ju detennining whether • 
proposals put forwai'd by a local tulucation I 
authority for the development As orgaiiisa- ' 
tion of education in its area & subiiiitt<*d 
to the Board of lilducation for appiH^val 
constitute a “ scheme ” w’ithin JOducati<»n 
Act, 1921 (c. 61), s. 11, so as to render 
necessary to its validity tlie i)erfornianct‘ by 
the authority of the conditions precedent to 
the submission of a scheme speciiied in 
sect. 14 (2) of the Act, the test to be applied 


the duty of ascertaining how best savings 
could be brought about. On their rt'port 
the notices of dismissal had been prepared 
& sent to pltfs., signed by the clerk of the 
council. That was a suillcicnt rat ideation 
of what the* committee had done, & pltfs.’ 
claim failed. — IticiiAiiDSON v. AuERTiLLimy 
Uhba-n DisTEKn* Council, Thomas v. Same 
(1928), i:iS L. T. 088 ; 92 J. P. 69 ; 44 T. L. H, 
333 ; 72 Sol. Jo. 220. 

22. Add. Aiinofctioii : -Mentd. I'lsher v. Oldham 
Oorpn., L1930J 2 K. B. 3(51. 


to Powers and Duties. 

is wheiluT both tlu* education autlioiK} As 
the Board of Kducalion intend that whieh 
is put forward to be a ‘‘ .selieme ” within 
.s<*et. 1 1 HO as to make the education auUiorit > 
bound, under Heet. 1.6 (I ), to give effeet to it. 
The magnitude A: quality of tiie propo.sals 
are not material eonsulerat ions. H. v. IOaht 
Uam BoKoi'iiii (’ocNCiL, h\r p. Hunt, tl93()J 
2 K. 15. (54 ; 99 h. .1. K. H. 197 ; 143 L. T. 
709; 5»1 .1. I». i:5.->; 1(5 T. L. H. 3.31 ; 2S 
L. C. H. (51(5, 1). 


Part IV. — Elementary Schools. 


30. Add. A^inoiaiion : — Consd. Northern Theatres 
Co. V. ShUlito, [1925] 2 K. B. 100. 

32a. Provision of concrete paving In play- 


ground.]— A loial edue.jtiou Jiulhoiily laud 
lor the eoneieli* paving A llagging of the 
playgrounds ot two non proMded sehools. 


(Ill the vacancy, It could not be said i 
(hut the annual meeting was auch a ! 
Hueclal mooting. - 1 .<a(''OIJiwk v. Mi’Lei.- 
lAN & DfcGliAW, [1929] :> I). L TU ; 
2:5 L. 15. i:)D; [1928] 3 W. W. It. 
080. — CAN. 

at. - Reports ru>l read as 

directed in School Act.] — An election 
of trustecH under School Act, K. S. .S. 
1920, c. 110, is not pcndored invalid 
hy the fact that tho reports referred to 
in f»ect. 70 i\ero not read before they 
vore elected. — L acouiwi: v. JMoLkllan 
& Dk Gkaw. [1929] 3 1>. T.. H. 73, 23 
s L a. lyj ; [1028] 3 W. W. K.OSO. - 
CAN. 

sv. Qwtlificaiion of trustees— “ Aide 
to read «£• wriie ” — tVhelher “ in the 
English language ” implied.] — Tho 
words “ able to rood & write " in Public 
Schools Act, 15. S. M. 1913, c, Ki.'i, 
H. 24 (2) ((’. A. 1924, c. 1G5, s. 8), whieh 
prc.scribes the qualifleatiuns of school 
trubtccs, are nut to bo read as if 
modified by tho addition of tho words 
“in the English language." — Re 
M\ezKWSKi, [1928] 2 W. W. 15. 24.— 
CAN. 

aw. School district — Annual mecting- 
Commenced after time fixed by Schtml 
Act—Whether tolid.]— The fact that 
tho annual meeting of a school district 
was not commenced until after two 
o’clock in the afternoon, the hour 
appointed by School Act, K. S. S. 192U, 
o. 110, ii. 04, docs not render tbe pro* 
oeedings at such meeting invalid. — 
Lacoubse V. McLku.an St Dk 
Gbaw. [1929] 3 D. L. It. 73 ; 23 S L. U. 
159 ; [1028] 3 W. W. It. C80.— CAN. 

PART II. SECT. 2. SUB-SECT. 4. 

17 1. Negligence of education aulhoniy 
— Defective sUAe of playground .] — 
Applts. planted a number ot young 
trooR upon a portion of tho playground 


of a bchoul uiidci thcii' control, A* 
erected wooden stakes with shuip A 
jagged points round uaeh tiot*. Tlu«He 
s(a.k<‘s were pn*shed into ((u* ground A 
(nought together at tlio lop in the 
form of a pyramid. The ast.i e<»\<‘icd 
by the tnss had bteonie ov«'jgiowu 
with gKiKs, tV. in that luca a hole h.ul 
liecn dug. A: tlu eaitli lu.iped up at (he 
side of 9, forming a inoiind two or 
thre<- feet m height. i(« sp.’H d night 1 1 . 
a child of bix years, when playing fc II 
on one of tho stain's, whicli pleiicd 
her lyc:- Held: npidts. had l.nn 
negligent in not taking steps to ol>Mate 
the (l.ingur, tc W’ero li.ihlc in damuges - 
TllA.NHVAAl, PltOVINf lAI. APMISIH’IKA- 
TioN V. Coley, 11923] App. D. 21. - 
S. AF. 

o i. Supervision of rifle-shooting 

competition.]- -A school liourd hUb a 
duty to sec that the bchoui premises ait- 
not used in a m.'inncr danguious to the 
cldldrcn. If it autliorisch or permits 
a shouting rornpotition with rilicH in 
(he course of school siiorts on a holiday 
granted for such puriiose, it imibl 
l)n*vlde ctndeiit suporvwlon, iiieltidlng 
eflicicnt inspecdou of tho nlli's ii^ecl, 
& a breach of that duty will hubjeef it 
to damug(>6 for Injury to a boy ouiisi d 
through his having a defective rillc. - 
Walton v. Vancouveu Hoaho oi- 
School Trubtkks, [1924] 2 I>. L. It. 
387 ; 2 W. W. H. 49 ; 34 li. C. It. 38. 
—CAN. 

o ii. — Puj/il injvrid on dangerous 
ground near sehotd premisfs.] A scliool 
liourd is not liable for injurlcri caiisisl a 
pupil while on a highway closi to Uni 
outside tho school grounds l<y the 
falluig ot a dead tree which h( lod on 
the property of a third pt'ison. 
Fa'ITEKSo.n V. liOAiiU <n r^ciwni. 
Trcstebs OS’ Ncnmi Vam-ouveu, 
PATTKRHON V. C’ANAIUIN ItOUKRT 
Dollar Co., 11929J 3 I>. L. It. 33 ; 2 
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W . W . 181 : 41 M. C. Jh 123. 

CAN. 

PART IV. SECT. 2, SUB-SECT. 1. 

q i. .1 'i'lK itiiooi) V. Vuivi.tu 
iN. H ), [1929] i 1). L. It. 867. - CAN. 

PART IV. SECT. 2. SUB-SECT. 2. 

I 26 1. l/atg fo “maintain <!’• kcij) 
efficient " St hoot transferred to local 
authordg.] 'Inslcrs iif a voluntary 
ICpiHcopul school trjuhfem'd It to the 
1 lov-al ediK'.dioii authority, the sehuol 
I then liolug eonducU'd os a primary 
' Hi'tiool, with a supplernenlat*y coui-se. 
Two years nftei the transfer, tho 
education auttcnlty altered the system 
A began to eondnet It in soquenoo with 
a neighbouring sellout. In an action 
against the education authority at tbe 
Instance of tin* former tnisU'Cs:— 

1 Uthl: mnh'f Kdiicaiion (Scotland) 
I Act, 1918, H. 18 (3), defcnderH weio 
bound to hold, maintain. Sc manage 
I the traiihfeiTed school as a pulillc 
I HOhnol of tho satnu chararti'r A stalUH 
I as at the date of tho trumfer Sc i>ri»vidc 
similar luhtniotion to that pi'ovided 
at that date. — Noiiroii v. AnnunKHN- 
niitnu Ein/f’A'no.N Ar'iiioniw, [1921] 
H. r;. 690.— SCOT. 

26 ii. Perfmmanec of duty dis- 

puted ~-J urisdietion of court ] —If (Id : 
while ijucstioijs as to duo fullilmont or 
obiervaiiei by the education authority 
of their statutory obllgutiuns were 
qncbtioriH of faet which fell to be deter* 
inincfl by itio Kducation Department 
iindui iuiucatioij (Scotland) Act, 1918, 
H. 18 (4), whoi-e the question involved 
tbe measure of theso obligations, that 
w«i., a qiiohlJon of law, with regard to 
wbicli the Jurisdiction of the ct. had 
not been excluded. — Noicron v. AisKU- 
PBRNSHIllE EDOOATION AUTHOIlliy, 
[1923] S. C, 881.— SCOT. 



Cam 88a— 78a. 


Enomsh anp Eupibe DiassT Suffleubnt. 


The expenses so incurred wore disallowed by 
the district auditor on the ground that the 
local education authority no statutory 
authority to expend money on alterations or 
improvements of a schoolhouse not provided 
by them. On a case stated by the Minister 
of Health under Audit (Local Authorities) 

Act, 1027 (c. 31), 8. 2 : — Held: the concrete 
pa^dng or fiagi^g of the playgrounds was 
not an alteration or improvement in the 
buildings, & that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act, 

1021 (c. 61), 8. 29 (2) (d), but the local educa- 60. 
tion authority were bound to pay for such 


work under their obligation to maintain dc 
keep efficient all public elementary schools 
witmn their area which are necessary. — 
Lancaster (County Palatine) Council v. 
Crowe (No. 1), [1029] 1 K. B. 687; 98 L. J. 
K. B. 363 ; 140 L. T. 654 ; 93 J. P. 38 ; 46 
T. L. R. 170 ; 73 Sol. Jo. 13 ; 27 L. G. B. 96, 
D. C. ; stibaequeni proceedings, [1929] 1 K. B. 
604, D. C. 

Add, Annotation : — ^Refd. Sadder v, Sheffield 
COrpn., Dyson v. Sheffield Corpn., [1024] 1 
Ch. 483. 

Add. Annotation : — Mentd. Fisher v. Oldham 
Corpn., [1030] 2 K. B. 364. 


Part V. — School Attendance. 


62. Add. Annotation : — Apld. Woodward v. Old- 
field (1927), 96 L. J. K. B. 796. 

72. Add. Annotation : — As to (3) Gonsd. Thomas 
V. Hughes (1928), 139 L. T. 613. 

78. Add. Annotation S.F. Bednall v. Beamish 
(1920), 186 L. T. 166. 

78a. .] — Where on education authority 

has refused an application for exemption 
from school attendance on the ground of 


employment, the fact of such employment can 
be neither a ** reasonable excuse lor non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent. — ^Thomas v. 
Hughes, [1029] 1 K. B. 226 ; 98 L. J. K. B. 
42 ; 139 L. T. 613 ; 92 J. P. 169 ; 44 T. L. R. 
818 ; 28 Cox, C. C. 642 ; 26 L. G. R. 545, 
D. C. 


PART IV. SECT. 2 , SUB-SECT. 3. 

60 . Teachers — Employ merU of sisters 
of Order of Roman CaJtliohc Church — 
Whether sectarian cducafion. ] —H oubks 
V . BAratmsr School District No. 2 
(Trustees) (1890), 1 N. B. Eq. Hup. 260. 
—CAN. 

gd, Contracts wUh — IhUy of 

trustees to confirm.] - Ovs RosiRUS v. 
Balmoral 6c Dalhousik School Dis- 
tricts No. 1 (N. B.), 11027] 3 D. L. It. 
506.— CAN. 

PART IV. SECT. 5. 

■e. Contnhuixon by one ^ education 
authority to another — Parents not it- 
siding in area in which school situate. ] — 
The B. eduoation authority srauted 
burRarloH to a uumber of chUdreu of 
porsons resident in Arrau for tho pur- 
pose of taoilitatiuir their secondary 
eduoation. There was no sooondary 
school in Arran. & the olilldron attended 
ArdroHSOu Academy, which is within 
the education authority. Except for 
two mouths in summer, tho ohildron 
left Arran for Ardrossan on Monday 
momiuss, 6c they wore boarded duiiug 
the week with persons resident in 
Ardrossan, with whom they lived in 
family. On Saturday thoy returned 
home for tho week-end, & they spent 
their holidays at their homos in AiTan. 
The A. eduoation authority edaJmed 
repayment of the cost of odunating the 
ohildven at Ardrossan from the B. 
eduoation authority : — Held : punmers 
were entitled to recover the cost of the 
children 'B education from defendors. 
Education (Scotland) Act, 1918 (o. 48). 
8. 10, discussed. — ^Ayrshire Educa- 
tion AuTHowry V . UirrBSHtRx Educa- 
tion Authority, [1926] S. C. 160. — 
SCOT. 

PART IV. SECT. 6. 

it. Alteration of school section 
boundaries — Suffiotmoy of noftoe.}— By 
a township bye-law, certain land was 
detached from one school section 6c 
added to another. Notice of the pro- 

S osed alteration had been given by 
tko township council by posting 
fourteen notices, sovon in each of tho 
sections. 6c publicity was given in the 
pubUo press, though not by advertise- 
ment containing the formal notioe* 
On an application for a declaration 


that the bye-law was invalid : — Held : 
Public Schools Act. 1920, s. 15 (1) (h). 
should be construed as leaving the 
notioe to ho given entirely to the die* 
orotlon of tho township council. — Re 
Hoyland & York (1923). 55 O. L. H. 
185.— CAN. 

■J. Alteration of school districts — 
By whom sanctioned — 7 Viet. c. 29, 
ss. 14, 24.1— MoFee V. Dundar (1860), 
10 O. P. 94.— CAN. 

ik. Award under Public Schools 

Act, 1896 (c. 70) iOnt.)-~Validitv.y— 
Re Ohestervillb Pubuo School 
Board (1898). 29 O. R. 321.— CAN. 

sm. Union of sections — 40 Viet. e. 16 
(Qnt.)— Effect of.] — Re Minister of 
Education PErmoN (1877), 28 P. 
325.— CAN. 

so. Refusal of some trustees to jmn in 
transfer — Right of majonty oj trustees 
to require execution by minonty .] — 
The managers & a majority of the 
trustees of B. puhlio elementary schools 
decided that the schools should he 
transferred to tho Ckiunty Ckmnoll of 
L. under Eduoatioa Act (Northern 
Ireland), 1923. Four trustees refused 
to Join In the necessary deed of con- 
veyance . — Held : the majority of the 
trustees could require the minority 
to join In the deed tor the purpose of 
transferring the schools under the Aot. 
— Londonderry O. C. v. M'Olade, 
[1929] N. I. 47.— IR. 

so. Under Eduoation (SooUand) Ad, 
1918 (c. 48), B. 18 ay-Necessttv 
fw consent of Education Authority.}-^ 
Tho trustees of a Roman Catholic 
school, established after the passiDg of 
Eduoation (Scotland) Aot, 1918, 
obtained in 1926 the consent of the 
Department to the transfer of the 
school to the Education Authority, 8c 
thereafter they intimated to the 
Authority their intention to transfer 
the school. The Authority refused to 
accept the proposed transfer, 6c, in an 
action of declaration brought by the 
trustees, maintained that Its consent 
was a oondltlon precedent to a valid 
transfer: — Held: the consent of the 
Authority was not a condition prece- 
dent to a valid transfer, Sc, as the 
Education Department had given Its 
consent, the anthority was hound to 
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accept the transfer. — Bonnybridgb 
Roman Oatmolio School v, Stirling - 
smRB Education Authority, [1930] 

S. C. 27 ; sub noni. Smith v. Stirung- 

HiHRB Education Autuoriti , 46 

T. 1. R. 137. SCOT. 

PART V. SECT. 1, SUB-SECT. 2. 

St. By whom taken.] — A father, 
oharged with failure to provide 
I offloiont education for his child upon 
a complaint at tho instanoe of “ the 
person appointed by the education 
authority for the ooimty of Lanark to 
prosecuto," objected on tho ground 
that the proper prosecutor was the 
Bohool mauagoment committee for the 
area, or the person appointed by them : 
— Held : tho power, proviously vested 
in school boards, to prosecute for 
education offences was included in the 
powers transferred to the eduoation 
authority by 1918 Aot, 8c had not been 
restricted by s. 8 (2) ; 8c the ednoation 
authority, or the person appointed by 
them, could competently prosecute. — 
Hiddlebton V. Wilson, [1924] 8. C. 
(J.) 62.— SCOT 

sb. Under Education (Scotland) Act, 
1872 (c. 62), 8. 70.1 — The above sect, 
has not been Impliedly repealed by 
Eduoation (Scotland) Act. 1908 (o. 63), 
8. 8, 6c a prosecution under sect. 70 is 
competent, even though the real 
question at Issue between the parent 
8c the education authority is the 
selection of the school which the 
children are to attend. SembU : pio- 
oeedings should not he taken under 
sect. 70 where there is a question of 
principle at issne between the parties. 
— Caldsb V. Alexander, [1986] S. C. 
(J.) 51.— SOOT. 

PART V. SECT. 2. 

sd. To regulate age of admission of 
pupils to grade I — Power of town dw 
trid trustees J — The power wnlcb School 
Act, R. S. & 1920, c. 110, B. 110 (27). 

g vea the trustees in town districts 
determine In the oase of graded 
schools at what time pupils may he 
admitted to grade I. is not conferred 
on the trustees of distriets which are 
not town dlstaiots. — Wilkinson v. 
Thomas, [1928] 2 W. W. B. 700.— 
OAN. 



VoL XDC.— Bdaoation. Cases 79a— 100. 


79a» — .] — Resp., a share-fisherman As the 

father of a boy of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s. 6 d. a week, & applied 
to the local education authority to exempt 
the boy from school attendance. Exemption 
was refused,^ As, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 
years of age, to attend school, as required by 
the bye-laws of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular empJojuiient of a beneficial 
nature was a reasonable excuse, & they dis- 
missed the information : — Held : the fact 
of the boy’s employment was not a rcasomiible 
excuse, & the case must be remitted to the 
justices. — Rbonall v. JQeamisii (1020), 136 
L. T. 155 ; 90 J. P. 153 ; 42 T. L. R. 538 ; 
24 L. G. R. 391 ; 28 Cox, C. C. 245, 1). C. 

82. Add. Annotation : — Dlstd. L. C. C. v. Maher, 
[1929] 2 K, B. 97. 

88 a. ^ ; — .] — The words “ under efficient 

instruction in some other manner ” mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 


hour a week for the purpose of attending 
rivate lessons in a subject not approved 
y the Board of Education for elementary 
schools. — Obbobne v. Martin (1027), 138 
L. T. 268 ; 91 J. P. 197 ; 44 T. L. R. 38 ; 25 
L. G. R. 532 , 28 Cox, O. O. 406, L>. C. 

96b. .] — 1921 Act (c. 51), s. 49, provides that 

any of the three reasons therein sot out, 
which may b*j summarised as follows ; 

(а) sickness ; (b) no school open within throe 
miles ; (c) efficient instruction in some other 
manner, shall bo a reasonable excuse for not 
causing a child to attend school ; — Held : 
those throe reasons wtu'o not an exhaustive 
enumeration of what would bo a roasouabl<» 
excuse, but that if facts woi'c established h1u>w- 
ing an excuse within one of the categurios (a), 

(б) & (c), the tribunal must at'copt the excuse 
as being a reasonable excuse. If, however, 
parents sought to find a reasonable ex<'U 80 
outside the named categories (fi), (6) & (r), 
the tribunal wore not hound to accept il ; 
the tribunal must doci<le whether the facts, 
in theii* opinion, showed a reasonable excuse. 

-London County Coitnotl v. Maher, 1 1929] 
2 K. B. 97 ; 98 L. .1. K. B. 492 ; M2 L. T. 69 ; 
93 J. P. 178 ; 45 T. L. B. 534 ; 73 Sol. Jo. 269 ; 
27 L. G. K. 444, 1). C. 


Part VI. — Blind, Deaf, Defective and Epileptic Children 


69a. Who is “parent.**] — The parent, 

whoso consent is required to bo given or 
um'oasonably withhold before a defective 
child can bo ordered, under 1921 Act, s. 54 ( 1 ), 
to be sent to a special school which is not 
within roach of the child’s residence or to 
a boarding scliool, is the parent who Iwis 
de facto custody of the child ; At wheie the | 


father of a defective eliild was a convict 
serving a t(‘im of penal servitude, Ac the child 
resided with its mother : lit Id : the luotlier 
was the parent for the juirposes of the sect. • 
Woodward Oldfield, fl928) 1 K. B. 204; 
96 li. J. K. B. 796 ; 136 I 4 . T. 731 ; 91 J. P. 
irA; 43 T. L. R. 488 ; 25 L. 0. H. 296 ; 28 
Oox, 0. (;. 363, I). C. 


Part VII. — Higher Education. 

100. Add. Annotation : — Mentd. R. v. Health Minister, Ex 71 . Dore, [1927] 1 K. B. 705. 


PART V. SECT. 3. 

89 1. No school xoUhin threr 

mUes — Parent's refusal of offer of 
travelling facilities.]— A lathor was 
charged with failure to provide olUciont 
oducation for his eon aged twelve years, 
contrary to Education (Scotland) Act, 
1908 (c. 63), 8. 7 (1). Tbo boy had 

g assed out of the primary echool, & 
tiere wau no scoondary echool within 
three milod of his place of residenoe. 
The oducation authority otfored to pay 
an allowance towards the cost of con- 
veying the boy to a secondary school. 
The father refused the offer ; — Held : 
the father had a ** reasonable excuse ** 
for failure to provide education within 
Education (Scotland) Act, 1883 (& 56). 
B. H.—Mackenzib V. 8mrB, C19273 
8. C. (J.) 47.— SOOT. 

PART VII. SECT. 1. 
s. Duty of education aiUhorUu — 
Whether hound to provide free secondary 
edsuxAion .] — An education authority, 
with the approval of the Education 
Department, provided free post- 
primary education in certain schools in 
^eir area. They also provided a 
bnrsary scheme, imder which children 
who pas^ a qualifying examination. 
& whose parents required financial 
aasistanoe, might receive free seoondmr 


oducation at <*ertaiii additional wboids 
The futboiH of two (blldreu, <uio of 
whom had failed to pass tlio uuthorlt > ’s 
biirsur) exuialuatlou, while the other 
had passed the exuiuinutlon, but Its 
father had failed to satisfy the 
authority that he n^quiied financial 
assistance, brought actions against the 
authority oonoluillng, inter alia, for 
declarator that the defudders were 
bound to provide free secondary 
education for their respective uhildreu . 
— field : (i) Education (.SeotlunU) Act, 
1918 (c. 48), b. 0 (1) (a), does not impose 
upon an education authority any 
obligations to provide free secondary 
education for all cbJldnm within Its 
area, but merely imposes an obligation 
to submit a scheme dealing with free 
secondary education, U (2) It was for 
the Education Department, & not for 
the ct., to determine wiietlier the 
scheme submitted was or was not 
adequate ; 8c actions w cordingly 
dismissed. — Qui>n v. Eouca- 

TION ACTHOJUTy, HaI' V. D» SVKK 
EnrcATioN AmioiuTT, (IJHOi (\ 
77. SCOT. 

PART VIII. 

105 i. Conveyance of children to 
school — Duty of school trustees —Un^ 
School Acf, R. 8. 8., 1920 (c. 110), 
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88 1 88, 2 07 (1).| — Hidinos V. Elm- 
I iiuitHr huliooL Di.^iun 1 No. 3(>6ri 
llOAflP OK TltOHTKEH (No 2), [10271 
, 3 D. L. 11. 173; 11927 J 2 W. W. U. 
I 1.53; 21 8. C. 11. 171.— CAN. 

I im. Lease by school trustees — 
1 Faiiddi/.l— Niaoaua PnBX.io Bohool 
Hoard v. (Iueknhi’ov VVomkv'h 
INHTITOTK, r 1 0201 4 D L. It. 13 ; 59 
' O. L. It. 213.— CAN. 

I PART X. 

I ml.— — Penalty fot von tom 

pluince with School Aft Whtihet 
applirable where v hoof house rehuilt 
I on same stte.] — 'Waiijiman VVaikk- 

IIUBT MaVT'FAI TTUtINO TO., Lll) V . 

I Hlavanka Sruooi. Disikm r, 1I928J 
I 4 D. L. It. 522 ; 11928 J i W VV. It. 16. 

1 l•ep«</..ll92«J 2 J> LI KH lVN.VV.lt. 

1 598. 21 W L J{ » CAN. 

I p i. Power of trusters — Sale of 

old stte.] — Undir Bebool Act, K.8.A., 
1922, a boaid of trubtocs has power to 
pui chose a new site for a school 8c 
retnovo the school building to it, 8c, 
with the Minister's approval, to sell 
t ho old site. — D lotkad v. Coal Vai i r v 
.':> ciio()L DiBTUiui' No. 1053, (1024 j i 
\V. W. K. 211.— CAN. 

I 1 (p. 574) i. Vcdidity oj bye lav 

I prohibitino.y—A bye-law passed hy a 



Cases 135— 18Sa. En&lish and Empire Digest Supplement. 


Part XII. — Reformatory 

135* Add, Annotation : — Refd. L. C. C. v. Wiltshire 
County CouncU (1927), 137 L. T. 520. 

187a. .] — A youthful ofiEendcr com- 

mitted an offence while on a temporary visit 
to the place in W. wlierc it was committed. 
Until about three weeks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
Tj. : — II eld : as there was no jiroof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 


and Industrial Schools. 

been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect, 
had not been successfully displaced. — London 
County Council v. Wiltshire County 
Council (1927), 137 L. T. 626 ; 91 J. P. 122 ; 
43 T. L. B. 663 ; 25 L. G. R. 384 ; 28 Cox, 
C. C. 416, D. C. 

188. Add. Citations 1 K. B. 248 ; 93 

L. J. K. B. 66 ; 130 L. T. 414 ; 27 Cox, C. C. 
681. 


Part XIV. — Universities and Public Schools 


176. Add. Annotations : — As to (2) Refd. ShoH v. 
Poole Corpn. (1926), 42 T. L. K. 107. Gene- 
rallpt Mentd. Brown v. Dagenham U. D. C., 
[1929] 1 K. B. 737. 

178. Add. Annotation .*— Expld. Girls’ Public Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
043. 

180. Add. Annotation -Consd. Girls’ Public Day 
School Trust v. Er<‘aut (1930), 9 ' L. J. K. B. 
043. 

182. Add. Annotation : — Apld. Girls’ Public Day 
School Trust r. Ereaut (1930), 99 L. J. K. B. 
013. 


182a. .] — The Girls’ l*ublic Day School 

T’l’ust was incoi’porated as a co., but its memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Tnist School was open to the general public, 
a large proportion of its x>upils were scholars 
from the public elementary schools, & a 
great pi‘oportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & in the view of the 
Board of Education the school satisiied the 
regulation which prohibited any Parlia- 


clty oounoll under Municipal Act of 
Ontario, h. prubibiUnff in a 

cortain dlslilct tho uroctlou of build* 
iuffs except for UbO as jirlvaio ivsidonoes, 
is imfoivcablo in rospi'ot of u school 
croctod by tho truslcos of a suparatc 
school undor their Btatutory powers. — 
'roiiONTO CoKi’N. V. Human (IvnioLic 
Skpauatk Schools 'J'uustkks, ril)2«l 
A. O. 81 ; 0,5 li J. P. C. 12 ; 133 L. T. 
779; 41 T. L. U. 058.— CAN. 

PART XI. 

Annexation hy urban 


e i. 


municipality — Effect of.] — Wjndsok \ 
TuiiNKli. 1102.')] 2 D. 1,. n. r.84 : 1 1925] 
H. C. n. 413 ; repay. 20 O. W. N. 221.— 
CAN. 

C iJ. AsscaamnU by - Whether 

property temporarily in district liable.] — 
Jle Edmonton, DcNVifiOAN & Bumsii 
Columbia Hr. Co. 5: MoEkclan 
School DisnuoT, lie Mannix K Wal- 
oiucN be MoLkllan School District. 
11028] 2 W. W. It. 684. - CAN. 

k i. For county pupUs 

attending urban collegiate instUuU. \ — 
He GuiMsny & Lincoln Countv, 119281 
4 D. L. K. 589 ; 02 O. L. It. 470.— CAN. 

p (p. 670) i. Demand upon for 

moiug collected for erection of schmi — 
Resolution of trustees insufficient — Sub- 
sequeni byc'lau'invaiid.\~-He Sandwich 
Town School TiiusTifiBs & Sandwich 
Town (1861), 23 U. C. l\. 6.39.— CAN. 

P (p. 670) ii. Demand upon for 

expenses of conducting high school- - 
Alleped irregularity in description of 
applicanta, etc.]— lie Port Rowan 
H iQU School Trustees Walstno- 
HAM TmvNSiiir COUDN. (1873), 23 C. P. 

? Afo«^/ raised by 

safe 0 / dOmiUares—For erection of school 
bwMvng— Right to unexpended balance.) 
— 18 tho duty of u luuuiolpal oouncii 
to pay over to a school board or boards, 
from tlmo to timo, upon request. 


inunoys raised by tho sale of municipal 
debentures for the ci'octlon of a school 
building. Tho unexpended balance of 
such moneys is not tho property of the 
niunlcipality in Its own I'ignt, at most 
it is a trustee or custodian of tho 
moneys for the boards. — Ci.arkhon v. 
Alliston Corpn., 11928] 2 D. L. It. 
715 ; 62 O. L. R. 149.— CAN. 

p (p, 570) Iv. Agreement exempt- 

ing taxpayer from, taxes — WheUier 
school taxes included.] — Exp. BATiiUBsr 
Co., 11928] 4 D. L. It. 05.— CAN. 

p (p. 570) V. Appeal ofpiinst 

equalised assessment — Duty of equaliser. ] 
— Du an appeal against the equalised 
{Msossmonts mado under Public Schools 
Act, 8. 133, as amended by 1928, c. 48. 
8. 13, tho only question for the Judge 
to docldo is whethor the equaliser has 
dono what tho statute as amended 
roqulros him to do, i.e. made his 
equalisation on tho basis of the 
equalisation made by Manitoba Tax 
Comiuisslon. — Re Beaurkjour School 
District (Man.). 11928] 3 W. W. R, 
310.— CAN. 

sn. City board — School in adjoining 
rural sedion — Equalisation of assess- 
ment.}— Kix agreement was made in 
1917 botwoon the tnisteos of a rural 
school sectiou adjoining a city tho 
board of oduoat.lou for tho city for tho 
orection Jic malntonance by tho latter 
of a school house in tho rural huotion, 
tho pupils in the rural sootion to have 
tho right to attend the school & the 
hlghor grade schools in tho city, & tho 
trustoos of tho rural section agreeing 
to pay a fixed amiual sum to bo raised 
by taxation : — Reid : assuming tho 
agreomont was a valid ono. School 
Law Amondmout Act, 1922, s. 14, did 
not apply to tho agreement, as it was 
not one for paymont of any proportion 
of tho cost of erecting & matnlolning 
the sohool ; & a Judgment restraining 
the city board fic arbitrators appointed 
to equalise tho ossossmont in respect 
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of tho school from proceeding to do so. 
was affirmed. — Y ork Public School 
Board v. Toronto Board op Educa* 
TION (1923), 64 O. L R. 216.— CAN. 

BO. School board — Liability for cost of 
vocational traminy — Refused by school 
board — Uranled by vocational board .] — 
Frkdkrici'on School Tuuhtkem v. 
Kingsclear School Trustees, [1928] 
4 D. L. R. 1 3.- -CAN. 


Bp. Joint board of grammar d> coinmon 
school trustees — Claim against district 
rnunicipalUy — Joint board illegal.]— He 
Trenton School Trustees & Trenton 
Village Cori'.v. (1867), 26 U. C. K. 
353.— CAN. 


BQ. Remittance to bank of county 

treasurer for grammar school trustees- - 
Failure of tmnk — Liability of county 
treasurer.] — Caledonia Grammar & 
Common School Trustees v Farrell 
(1868), 27 U. C. R. 321.— CAN. 


PART XII. SECT. 1. 

b i. .]--Re R. v. St. Peters 

(1927), 47 Con. Grim. Gas. 204 ; 59 
N. S. R. 108.— CAN. 


PART XIV. SECT. 2. SUB-SECT. 4. 

n i. .] — When pltf. was 

appointed to a professorship in 1010, 
no detlnlto term was fixed : — fleU : 
the ordinary rule that such a contract 
of employment could be terminated 
by reasonable notice on either side 
would apply, unless tho particular 
nature of tho contract or tho oiieum* 
stauoos in which it was made ovorrodo 
the rule ; & an appointment to a 
professorship without limitation of 
time could not be an appointment for 
life, subject only to good behaviour 
ability to perform his datios, as such 
a contract must bo mutual, & could 
bo binding nuithcr on the university nor 
on the professor.— Oraio v. Uvivebsity 
OF Toronto (Governors) (1923). 53 
O. L. R. 312.— CAN. 



\cL XDC.— Edantioii. OaMS ISSa— 87 Sb. 


mentary grant to a scliool conducted for 
private profit. In accordance with the 
Board’s wishes it was provided that the co 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1906, that in the event 
of a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust &; should not bo 
distributed amoi^ the shareholders ; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent, a year. 
The Oomrs. found on the facts the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax : — Held : there was ample evidence on 
which the Comrs. could find that this school 
was a public school, & the possibility of prolit 
arising to an individual in the course of 
carrying on a school did not of necessity 


prevent the school having the character of a 
public school. 

The existence of a perpetual foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised bv debentures at int^est, & 
money raised by preference shares with 
limited interest. The Judgments in Blake v. 
London Corpn., No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any pemon could derive 
pecuniary benefit could in any circumstances 
DO a public school. — Oirls’ Pubijc Day 
School Trust v. Erbaut (Inspector of 
Taxes) (1030), 00 D. J. K. B. 043; 40 
T. L. R. 038 ; 74 Sol. Jo. 012 ; sub 
Ereaut V. Girijs’ Public Day Sciiooi. 
Trust, Ltd., 143 L. T. 716 ; 28 L. G. U. 
003, H. J.. 


Part XV. — Educational Charities. 

222. Add. Annotation: -Mentd. Brown r. Dagenham U. 1). (\, (1020] 1 K. B. 737. 


Part XVII. — Schoolmasters and Teachers. 


268a. .] ' Wrongful expulsion of a pupil 

from a school does not of itself, without more, 
constitute an actionable tort. — Hunt v. 
Damon (1930), 40 T. L. R. 570. 

273. Add. Annotation : — Consd. U. v. Newport 
(Salop) Justices, Ex p. Wright, |l029j 2 
K.B.dlO. 


276. Add. Annotation : — ^Apld. H. v. Newport 
(Salop) Justices, Ex p. Wright (11>20), 08 
L. J. K. B. 665. 

275a. .1 — ^At a stfiiool for boys there was 

a rule prohibiting smoking by pupils during 
the scliool term, whether on the school 
precincts or in public. During the term 


PART XV. SECT. 8. SUB-SECT. 2.— A. 

192 I. Modiflralion of scheme — Povoers 
under Educational Endowments (Scot- 
land) Act, 1882 (r. 59).]— Where a 
achonie approved bf the Bduoatiou 
Department is Bubmittod which is 
reasonable & consistent with the Act, 
it is not the function of the ot. to 
remodel or alter it . — lie Campbell 
Endowment Tbobf, Argyll Edu- 
cation Authority v. Casipbeltown 
Corpn., [1928] 8. C. 171.— SCOT. 


PART XVII. SECT. 4, SUB-SECT. 1. 

8t. Puty of teacher to obey order of 
school board to suspend pupil.]— It a 
toucher knows of no reason why a 
pupil bo subpt*ndcd or expelled & has 
received no complaint against the 
pupil, ho is Instifleci in refusing to obey 
an order of the scbool board to suspend 

such pupil. liKC’LKRC V. Inj-RIOORD 

School Dismicr No. 850, Board op 
Trubtkls, [1925] 3 D. L. 11. 678 ; 
[1925] 2 W. W. IL 312 ; 19 Snsk. L. li. 
135.— CAN. 

tv. Duty of master — Pupil ffuUty of 
'* toilful opposition to authority .*'] — 
pupil who remains away from school 
bemuse ho finds certain school work 
uninterest ing, or booause he does not 
like the teacher’s manner of teaching. 
Is guilty of “ wilful opposition to 
authority ” within School Act, K. 8. A., 
1922 (c. 51). s. 202, Sc it Is not only the 
teacher’s right, but his doty, to sus- 
pond him. — J'ini.aybon v. Powell, 
Tuckbb V. PoWKJ.L, [19261 2 D. L. It. 
383 ; [1926] 1 W, W. 11. 9.39 ; 22 Alta, 
L. n. 171.— CAN. 


PART XVIL SECT. 4. SUB-SECT. 2. 

tw. General tule ,\ — ^Where a child is 
sent by Ite parent or guardian to a 

J.S. 


-.ohool, they must bo hc'ld to have 
given an implied ooiiHunt to (ho in- 
liictiun of such reasonable punlshun ut 
as may bo necoshury for the purpose of 
school diHciphue, & the piuposo with 
w'hleli the parental authority is dele- 
gated to the Hchoolmostor must to 
some extent include authority over the 
child when It is outside the school 
walls ; but when the seliuol is elosod 
for any length of time for a period of 
regular holidays, the child then returns 
to the charge of its parent or guardian 
Sc the authority of the sclioolinahter 
ceases. — II, v. Maunu Ba Thaumi 
(1925). I. L. R. 3 Han. 659.— IND. 

1 i. Moderate d: reasonable.] — 

A schoolteacher has the right to Intlict 
corporal punishment on a pupil for 
violating the rules of the school, pro- 
vided the pimlsbrncnt Is not excessive, 
the instrument with which it Is Infilcted 
is a proper one for the purpose & there 
Is uo malice or ill will on the part of the 



PART XVIl. SECT. 6. 

q i. Niyht school teacher — 

LiainlUy of sdho^ board.]— A. night 
school teacher may recover on his con- 
tract with a school board, although 
it is not in the proscribed form or 
in writing. — L bclrro «. I'KRiaoBD 
School Dibtrict No. 850, Board ok 
Trustees. [192.'>) 3 D. L. It. 578; 
[1925] 2 W. W. R. 312 ; 19 Sask L. R. 
435.— CAN. 


q ii. Computation of Uathing 

perwd — Teacher prevented from loach- 
ing.] — Whore a school Iward wrong- 
fully provonts a teacher from teaching, 
the time during which ho is thereby 
unable to teach will be counted in his 


favour In determining whether lie hos 
Ixcn teaching eonlinuously fur the four 
months or more nMiuired to entitle 
him to the benefits of Bohonl Art, 
H. 8. H., 1920 (o. 110), B. 106 (1). 
Holldayg under soot. 177 of the Act 
should not bo oounlod ub actual 
titoohlng days under soot. 195 (1). — 
LkCLKUO V. I’KRIOOHD SCHOOL DlS- 

iKK-r No. 850, Hoakd ok Thustkkjb, 
[lOO.-iJ 3 1). L. U. 578 ; [192.5] 2 W. W. 
R. 312 10 Sksk. L. n. 435.— CAN. 


q ill. School arbitrarily 

closed .] — Where a sjhool Is closed 
arbitrarily by a school board, Sl a 
teacher, who Ih ready, willing Sc able 
to teach. Is thereby prevented from 
teaching for the full two hundred Sc 
ton days on which, under School Act, 
R. 3. A., 1922 (o. 51), s. 199 (1), bis 
salary is based, be Is entitled in a claim 
for salary to have the days during 
which the school was so elosod credited 
to him as ** actual teaching days.” — 

SrEHUENS V. GkM Ck)NHOLf dated 

School Distriot, No. 60, Truuteeb 
[1925] 1 W, W. n. 745.— CAN. 

q Iv. Whether teacher 

entitled to full year's salary.]— tiohool 
Act. K. 8. A. 1922, o. 51, does not 
guarantee to a teacher a full year’s 
salary in any event ; but bearing lu 
mind the whole scheme of the Act, Sc 
more particularly the plan adopted for 
the calculation of salary, the statutory 
obligation of the school hoard to pro- 
vide teaching during every day which 
is not excepted, Sc the basis of a yearly 
Twriod of hiring, there is a legal obliga- 
tion upon the board to place at the 
disposal of the teacher every availalile 
teaching day without deduction, except 
as provided by statute Sc the contrm t. 
6c the teacher is entitled to be paid fui 
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Cum 875a— mo, 


Enqush iSD Emfibe Digest Supfuement, 


a pupil rather less than eixteen years old, 
after having left the school for the & 
retuined home, smoked a cigarette in the 
publio street, & next day the schoolmaster 
administered to him live strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 
was reasonable, that tho father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable ; & they dismissed tho informa- 
tion. An order niai having been obtained 
calling upon the justices to show cause why 
they should not state a case on a question 
of law : — Held : tho decision of the justices 
was right, that no question of law arose on 
which they could state a case, & that the order 
nisi should be discharged. — R. v. Newport 
(Salop) Justices, Ex p. Wright, [1929] 2 
K, B. 416 ; 98 L. J. K. B. 556 ; 141 L. T. 
563 ; 93 J. T. 179; 46 T. L. E. 477 ; 73 
Sol. Jo. 384 ; 27 L. Q. R. 618 ; 28 Cox, 0. C. 

* 658, B. C. 

288a. — — Right to withhold “carry-over” — 
Unsatisfactory service.] — Pltf. was appointed 
head teacher of a non -provided school in 
1904, & in 1021 the Burnham Report was 
adopted by the local education authority. 
The effect of tho adoption of toe report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that tho payment of 
tho “ carry-over,” i.c. the difference between 
the salary which pltf. would have received 
at tho date of tho adoption of the report by 
the local education authority, if throughout 
pltf.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
— Held : the local education authority had 
no power, under the terms of the report. 


to withhold from a teacher any part of the 
“ carry-over ” by reason of unsatisfactory 
service after the date of the adopiion of the 
report. — ^Witts v. Mackay (1927), 43 T. L. R. 
636 ; 71 Sol. Jo. 606. D. C. 

290. Add. Annotations: — As to (2) Refd. Short 
V. Poole Corpn. (1926), 42 T. L. B. 107. 
Oenerallyt Mantd. B. v. Roberts, Ex p, 
Sourr, [1924] 2 K. B. 695; Reitzes de 
Marienwert v. Administrator of Austrian 
Property, [1924] 2 Ch. 282 ; Roberts v. 
Hopwood, [1926] A. C. 578 ; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. 0. 88. 

298a. Death gratuity granted to legal personal re- 
presentative of deceased teacher — Devolution 
on death of grantee.] — A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (c. 65), s. 3, to 
the legal personal representative of a deceased 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, A be primarily applicable in 
payment of the intestate’s debts, A ought 
not to be held upon trust for his next of kin. — 
Re Hawkins, Hawkins v. Dew & Sons, 
[1926] Ch. 428 ; 95 L. J. Ch. 402 ; 135 L. T. 
89 ; 42 T. L. R. 286. 

293b. Liability to estate duty.] — The death 

gratuity which under Teachers (Superannua- 
tion) Act, 1925 (c. 69), s. 6, is payable to the 
legal personal representatives of a teacher 
in the circumstences there specified is 
property passing on the death of the teacher 
within Finance Act, 1894 (c. 30), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estate 
duty. — ^A.-G. V. Quixlby (1929), 98 L. J. 
K. B. 652 ; 141 L. T. 288 ; 93 J. P. 227 ; 
46 T. L. R. 456 ; 27 L. G. B. 693, C. A. 

297. Add. Annotations: — As to (1) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107 ; Fennell 
V. East Ham Corpn., [1926] Ch. 641. 

299. Add. Citations .*—131 L. T. 66 ; 68 Sol. Jo. 
403 ; 22 L. G. R. 138. 

Add. Annotations : — As to (2) Refd. Short v. 


ovory available teaobiner day so lone 
as there was uo default on his part. — 
Pktrrson V . YouNaflix)WN Souooi. 
District Trusters, (19281 I D. L. It. 
344 ; [1928] 1. W. W. It. 128.~CAN. 

q V. ScaJe — Head teaOter in 

secondary school.] — ^Aa regards head 
toaohors ef seoondary schools, the 
Cralk scale Is presorlbed, until a defined 
Sc fixed scale of salaries is introduced. 

— SMA.RT V. I^KRTHSUIKB UDUOATION 

Authority, (19271 S. C. (H. L.) 22.— 
SCOT. 

q vi. School Ordinance, s. 155.1 — 

PoRTRR V. Fleming School District 
(1906), 3 W. L. R. 180 ; 6 Terr. L. R. 
348.— CAN. 

qvU, Receipt for *' final payment** 

— Bffeel of.] — A receipt given by a 
school teacher to a school district for 
a payment of salary, which was ex- 
pressM to be the ** final payment *' for 
the term then ending, held not to be 
an answer to the teacher’s claim for 
the amount remaining due under her 
contract with the dlstnot, tho doonment 
not being a release Sc there being 
nothing in tho evidence to indicate 
that tho payment was expressly 
accepted in satisfaction of the whole 
amount or that any new agreement 
was entered into at the time.— 
SOMKRB V . Liberty School District, 


[19281 2 D. L. R. 334 ; [1928] 1 

W. W. R. 884.— CAN. 

■s. Decrease of salary — Revision of 
scale — From vahat date operative.] — A 
revised scheme does not become opera- 
tive until it has rooelved the Education 
Dopartmont’s approval. 

The Dopaitment has no power 
to sanction a revised scheme retro- 
spectively so as to afloct a teacher’s 
contractual iteht to his salary. — 
CX>ULL V . Firs Edctoatiom Authority, 
[1925] S. O. 240.— SCOT. 

290 i. DifferenHaHon of salaries — 
Oraduate dt nem-yraduate teachers — 
Effect of admUHng non-yraduate to 
gradxuUe scale.] — The admission of a 
non-graduate master to the raaduate 
scale of salaiT does not preclade an 
eduoaUon authority from treating him 
as a non-RTaduate teacher on a revision 
of tho soaies of salaries. — Ooull v. Firs 
Education Authority, [1925] S. O. 
240.— SOOT. 

PART XVll. SECT. 6. 


sa. IHgM of members of teaehinp staff 
of Kduoation Department of Western 
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PART XVII. SECT. 7. 

t 1. Non-compliance vrith pro- 

visions as to termination — Teacher 
entitled to damages.] — Hunt v. Brant 
School District Trcstsbs (Alta.), 
{192613D.L.R.288; [1926)2 W.W.R. 
431.-4JAN. 

t ii. Form of contract prescribed 

by Minister of EduoatUm under School 
Act, R. S. A., 1922 (o. 51)— How far 
provisions for determining oomtraU 
binding.] — ^Thorbson v. Blairmobis 
School District Trustekl [1997] 1 
D. L. R. 1178 ; [19271 1 W. W. R. 449 ; 
22 Alta. L. R. 415.— CAN. 

b i. Right to damages — Con- 

diUum precedent — Apptad to Minister,] 
— ^Murray v. Board op Trusters or 
PoNOKA School District, [1929] 4 
D. L. R. 425; 2 W. W. R. 439 ; 24 
Alta. L. R. 205.— CAN. 


e I. One vumih — Or one fnonth*s 

wtges^E teacher engaged by the 
month is, in the absenoe of a special 
agreement, only entitled to one month’s 
notice for the termination of his oon- 
txaot. In lien of notice, he is only 
entitled to one month’s wnges. Sc not 
to six months’ salary.— M auno Thion 
Pkv. Desouea (1929), I. L. R. 7 Ran. 
S03.— IND. 



VoL ZXX.— admiion. Caies 889-m 


Poole Oorpn. (1925), 42 T. L. B. 107 j Fennell 
V. East Ham Oorpn., [1926] Ch. 641. 

802. Add, Annotation : — Ae to (4) Consd. Short v, 
Poole Gorpn., [1926] Ch. 66. 

802a. Bond fide exercise of dlsoretion.] 

~A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im* 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time. — Short e. 
Pools Oorpn., [1926] Ch. 66 ; 95 L. J. Ch. 
110; 134 L. T. 110; 90 J. P. 25; 42 T. L. B. 
107 ; 70 Sol. Jo. 245 ; 24 L. Q. B. 14, C. A. 

Annotations .• — ^Apld. Fennell v. East Ham County Borousb 
Corpn. (1925), 89 J. P. Jo. 721. Consd. RlohardsoTi e. 
Abertillery U. D. C., Thomas v. Same (1928), 138 L. T. 
688. Rsfa. Brown v. Dagenham U. D. C.. [19291 1 
K. B. 787. 

802b. Onus of proof.] — The 

council of deft, borough, as the local education 
authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries &> discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 
gories should be terminated ; &, accordingly, 
notice was given to each of pltfs. to terminato 
her engagement. Pltfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.’ schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
i^ould be provided. In carrying out that 
policy, the council, with the view of minimis- 


ing cases of hardship in the selection of 
married women teachers for dismissiU, took 
into consideration the domestic circum- 
stances duties of the married women 
teachers & the earning capacity of their 
husbands. Pltfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the 
illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging married 
women teachers to confine themselves to' 
home duties A of preventing those whose 
husbands wore in regular employment from 
increasing the income of the joint homo : — 
Held: (1) pltfs. failed to discharge the onue 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
fur the purpose of creiiting vacancies for 
unemployed single women teacliors, A the 
steps .taken to carry it out, were in excess of 
their statutory powers or wore adopted or 
taken in x^ursuanco of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational stand i)oint, but were material 
factors in determining, not only whether the 
policy ought to bo adopted, but the best 
method of applying it ; (3) as defts. had 
acted bond fide A within their statutory 
powers, the action onglit to bo dismissed.- - 
■prcNNiST.i. V. Bast 11am Corpn., [1920] C’h. 
041; 95 li. .1. Ch. 119; 134 L. T. 276; 90 
J. P. 30; 70 Sol. Jo. 324; 24 L. G. B. 76. 

3020. .1 - JlXC’HAltDSON V. ABER- 

TiLLEBY Urban Distiuct Council, Thomas 
Same, v. No. I4a, ants, 

336. Add. Annotations : --As to (3) Consd. Short v. 
Poole Corpn., (1925) 42 T. L. H. 107. Oewr- 
ally, Mentd. Brown v. Dagenham U. D. C,, 
flG20J I K. B. 737. 


PART XVII. SECT. 8. I 

SIS i. Injury to pupil — Allowed access 
to dangerous substance .] — A uatlooal | 
school contained two olass-rooms, one 
tor the Junior &, one for the senior class. { 
Daring the luncheon hour the Junior i 
Glass wore sent out-of-doors to the play- I 
ground, A deft., who was the teacher 
of the senior class, used to allow the 
Junior class to oomo into his class-room 
A warm themselves at the fire. He was 
under no obligation to allow the Junior 
into his room ; ho merely did it 
out of kindness to the children, A so 
they would not have to remain 
outside in the severe weather. On 
one occasion he temporarily removed 
the Are screen which usually guarded 
the fire In his room. A, the Junior class 
coming into his room as usual, A going 
to the fire, the clothes of one of them, 
a child of six yeiirs of age, caught 


Are, A she was severely burned : - 
Held: deft, was liable. -Bouank v. 
Ubihoou., 11929J I. U. 428. - IR. 


PARI KVIIl. 

n J, — .3 Where the 

secretary of a scboid board, acting 
under its Instructions, notifies In 
writmg each of two or more appets. for 
a teacher’s position that her applica- 
tion has boon accepted, hnt the board 
enters into the formal contract pre- 
scribed by statute with only one of 
them A notifies the others that their 
services will not be reuulmd, each of 
the latter has a right of action against 
the board as a corpn. for darniigos, but 
not against the momhors thereof in- 
dividually or against the secretary. — 
Mobbison V. Oabsell Hill BmooL 
DiHimcT Tbubtbkb, [ 1925 ] 1 W. W. U. 


52n. -CAN. 

n li. — — - Signalure of county 

super intrndent— ll'hetfier party to thr 
rovlrnrt.]- A. county sunerlxitendunt 
of <‘orurar>n schools, signing together 
with trusIcoH, a cMintract. with a toucher, 
will bo oonsldorod to have signed the 
Hunie only as approving of the appoint- 
ment, A in pursuanoe of the dfreotion 
of the statute, A not as a party con- 
tracting with the teacher.— Campbell 
V. Elliott, Black, Moonp. A Houiii- 
wiric (1847), 3 U. O. 11. 241.- CAN. 

sf. Coiwicivm for using words tending 
to impair discipline- Form of ton- 
metion.] — It. v. Tiiokxb, [1920] 2 
D. L. Jl. 587 ; 45 Can. CTim Cos. 3fi0 ; 
58 N. H. li. 440.— CAN. 

sk. Under Sdwoh Act. 1922 {r. r,) 
(N. //.).] — Kelly r. OuiMMicti s j> 25 
(N. B.), (1927J 3 D. L. 11. 704.- CAN. 
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Cases 24~-146a. English and Empire Digest Supplement. 


ELECTIONS. 

Part II. — Male Franchise. 


Sbct. 1.— parliamentary 

(Vol. XX., p. 8). 

See^ notOt Bepresentatiou of the People 
(Equal Franchise) Act, 1928 (c. 12), a. 1. 

24. Add. Annotation : — Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. H. 4. Mentd. 
Uuntoon Co. v. Kolym>s (Incorporated). 
[1930] 1 Ch. 528. 

92. Add. Citation .'—13 L. T. 762. 

96a. Exclusive occupation of room by director 

— ^At yearly rent.] — ^By an agreement in 
writing a limited co. gave one of its directors 
the exclusive possession of a room in its 
premises at a yearly rent of £20. The director 
occupied the room solely for the purpose of 
carrying out his duties as director : — Held : 
(1) the room constituted “ i)rcmisos ” within 
Representation of the People (Equal 


Franchise) Act, 1928 (c. 12), s. 1 (3) ; 
(2) it was occupied by the director for the 
purpose of his business within the meaning 
of the same subsection, & he thereby had 
the requisite business premises qualification' 
within Representation of the People (Equal 
Franchise) Act, 1928 (c. 12), s. 1 (1) (2), 
which entitled him to bo on the register 
of voters. — Frost v. Cablon, Frost v. 
Wilkins, [1929] 2 K. B. 138 ; 98 L. J. K. B. 
.523 ; 141 L. T. 281 ; 45 T. L. R. 417 ; 93 
J. P. 192 ; 73 Sol. Jo. 333 ; 27 L. G. R. 480, 
C. A. 

SRcr. 2.— LOCAL GOVERNMENT FRANCHISE 

(Vol. XX., p. 18). 

See, 7WW, Representation of the People 
(Equal Franchise) Act, 1928 (c. 12), s. 2. 


Part V. — Registration. 


146a. — Sufficiency of — Christian name in full 

not necessary.] — R. v. Hartlepool Corpn. 
(1861), 2 L. M. & P. 660 ; 21 L. J. Q. B. 71 ; 
16 J. P. 836 ; 16 Jur. 1168; sub nom. R. 


V. Harti.epool Corpn., Ex p. Dobing, 18 
L. T. O. 8.111. 


Annoiationa : — Apld. R. v. Avery (1852), 18 Q. B. 676. 
Reid. R. V. Bradley (1861), SO L. J. Q. B. 180; R. v. 
Plcntv ri860). S8 L. J. O. B. 205. 


PART I. 

a I. Voters in township added to 

citv-]— R- V. Wilson (1888), 12 P. R. 
646.— CAN. 

a ii. Persona omitted from 

verified copy of collector’s roll — Persons 
omitted from collector’s roll 1 — R. v. 
BTKPHENSON (1851), 1 C. L. Ch. 270. — 
CAN. 

PART II. SECT. 1, SUB-SECT. 1.— 

B. (n). 

■a. TawoI aaent of corporation — No 
office maxntained — iVo< pemumently cm- 
jHoyed — WheUier ” chief resident 
Ojfficer.”] — A local aeront for a corpn. 
in a town where it docs not luaintaln 
an office of it8 own & who is not 

S ermanently employed thereby or 
i i«celpt of a salary therefrom is not 
a ” ohlef resident officer ” of the oornii. 
who under Town Act, 1027 (Bosk.), 
o. 24. S. 284, is entitled to Toie on its 
behalf where a vote is taken on a bye- 
law.— R. t). Hot/b, 119281 3 W. W. U. 
80 ; 50 Can. Grim. Cas. 208. — CAN. 

PART iL SECT. 2, SUB-SECT. 2.— B. 

sb. Oionerahip— Proof of—Regiaira’ 
fion. 1— In order to qualify as a voter 
at municipal eleotions imdor Munlolpal 
Eleotions Act, s. 6, as enaotod by 
Municipal Elections Act Amoudmont 
Act. 1002, 8. 2, with respect to real 


estate. It is neoessory that appet. 
should he the rc^storod owner of such 
real estate imder l^and Registry Act, 
1006, o. 23, B. 74. — He Kablo Muni- 
cipal VoTTcna’ List (1007), 12 B. C. 11. 
362.— CAN. 

so. Of corporation as trustee .] — 

Semble : a corpn. acting os a trustee, 
e.\or. or administrator of an estatu 
has not tbo right under Town Act, 
1027 (Susk.), c. 24, to have its name 
placed on tho voters’ list with respect 
to the property of an estato which it 
represents. — U. v. JIoiJZ, 11028] 3 
W. W. U. 80 ; 60 Can. Crlm. Cas. 
208.— CAN. 

PART 11. SECT. 2, SUB-SECT. 3.— B. 

sd. Gaoler— Living in county gaol 
rent free — Not a householder within 
14 rf- 15 Viet. c. 100, Sched. A.. No. 12.1 
— He Charles v. Lewis & McMahon 
(1851), 2 O. L. Ch. 171. -CAN. 

PART V. SECT. 2, SUB-SECT. 5. 

249 vii. For "ID L. R. 84 " read 
" 1 I). L. R. 265," & for " 22 Man. 
L. R. 507 " read " 22 Man. L. U. 16." 

PART V. SECT. 3, SUB-SECT. 5. 

f I. Non-eomplianre with statu- 

tory qualifications — Election Laws 
Amendment Act, 1020, a. 6 (1), (2).] — 
Votes oast by persons whoso names 


wore on the lists, but who had not been 
residents of the oleotoral district for 
three months next preceding the day 
of polling : — Held : illegal. — M eroeb 

V. Homuth (1024), 55 O. L. R. 245. — 
CAN. 

f ii. RegiMer wrongfully prepared 

— Right of court to investigate.] — There 
Is in every ot. having Jurisdiction in 
such matters an Inherent power to hold 
a scrutiny for the purpose of investi- 
gating tho legality of too votes cast at 
an election. 

On a motion under Controverted 
Municipal Elections Act. R. S. S. 1920, 
o. 01, B. 19, to set aside an election, 
tho ct. is not limited to ascertaining 
whether any violation of the Act has 
taken place In tho actual conduct of an 
election. &, therefore, if there has been 
an extraneous illegality which is 
shown to havo a direct bearing on the 
result of the clectiou, that is a fit subject 
for inquiry. The provisions of Village 
Act, R. S. S. 1920, c. 88. do not prevent 
such an inquiry being made. — R. v. 
JoiiANSiOK, [1928] 2 D. L. R. 913; 
[1928J 2 W. W. R. 315,— CAN. 

sf. Only when so declared by statute .] — 
A voters’ list is final Sc ooncluaive only 
if mode so by statute either expressly 
or by implication. — R. v. Johansick, 
[1928] 2 D. L. R. 913; [1928] 2 

W. W. R. 316.— CAN. 
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VoL Cam 8eia-860. 


Part VI. — Parliamentary Election. 


361a. Act Involviiig persuasion of voters.] — The 

expression “to get votes” must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to get votes, 

6 I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual votoiu, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (Tal- 
bot, J.). — ^Plymouth Election Case (1920), 

7 O’M. & H. 101. 

390. Add. Annotation : — As to (3) Consd. Plvmouth 
Borough Case (1929), 7 O’M. & H. 101*. 

624a. .] — ^Plymouth Election Case 

(1929), 7 O’M. & H. 101. 

697. Add. Annotation : — ^Refd. Plymouth Election 
Case (1929), 7 O’M. & H. 101. 

F. Incurring of Expenses by Person Other than 
Eledion Agent (Vol. XX., p. 98). 

Add the following case : — 


774a. What amounts to.] — During an election at 
which there were three candidates. Con- 
servative, Liberal St Labour respectively, 
applt., who was a Conservative in politics 
but disapproved of the existing Conservative 
Govt, on special grounds, incurred expenses 
on account of Issuing posters, circulars Sc 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for liim, but did not 
in express terms advise them to vote for the 
other candidates or either of them : — Held : 
applt. had acted in contravention of llepre- 
sentation Act, 1918, s. 34 (1). — R. v. Hail- 
wood, R. V. Hailwood & Ackboyd, Ltd., 
11928] 2 K. B. 277 ; 97 L. J. K. B. 394 ; 138 
L. T. 495 ; 44 T. L. R. 343 ; 28 Cox, C. 0. 
489 ; 20 (Jr. App. Rep. 177, 0. C. A. 

851. Add. Annotation : - Dlstd. Everett v. Ryder 
(1920), 135 L. T. ,302. 

859. Add. Citation : -md) nom Jones v. PmuKii- 
ING, 29 L. T. 210. 


PART VI. SECT. 6. 

328 1. Who is a candidate.] — Where 
pltf. was selected as a caudldato, & 
statemeuts were published concerning 
him. Sc a writ in an action for libel was 
Issued before the Issue of the writ for 
the election, but after the viieancy 
had occurred : — Held : pltf. was a 
candidate for a Parliamentary con- 
stituency when the libel was published. 
— CULLKN V. STAyLEY, 1192GJ I. K. 
73.— IR. 

sf. Deposit payabU —Return of — 
Successful candideUe eniUlejl to return 
notwithstanding refusal to take pre- 
scribed mth.\ — O’DoNoanuK v. IIkd- 
MONO Roohb (1), [19271 I. It. 152. — 


PART VI. SECT. 7. 

480 i. Refusal of nomination by 
returning officer — Jurisdiclion of court 
— To compel reluming officer to accept 
nominatUm db grant poll.] — Re Adding- 
ton ExJEBCnoN. [1927] 1 D. L. R, 188 ; 
59 O. L. R. 570.- CAN. 


PART VI. SECT. 9, SUB-SECT. l.~ 
A. (a) I. 

sh. To candidate — To induce with- 
drawal of candidature — What amounts 
to.y—Re South Bbuob Provincial 
ELB cmoN, Johnston v. McOallum 
(1927), 61 O. L. R. 392 ; 33 O. W. N. 
136 ; varied [1928] 1 D. L. R. 104 ; 61 
O. L. R. 392.— CAN. 


•J. .]- Re North 

Bbuce Provincial Elbction. I'enton 
f>. Mewbinnbt, [19271 4 D. L. R. 397 ; 
01 O. L. R. 99.— CAN. 


PART VI. SECT. 9, SUB-SECT. I.— 
B. (a). 

681 iv. Speech at 

picnic instead of hiring hall.] — Mrroeb 
V. Homuth (1924), 55 O. L. K. 245. — 

CAN. 

r (p. 91) i. .1— The act of an 

agent in treating an elector to a drink, 
without the knowledge or consent of the 
candidate. Sc at the emphatic request of 
the elector : — Held : not to have been 
a ooimpt praotloe. — Adams v. Huok 
(No. 2), [19201 1 W. W. R. 313 ; 20 
Seek. L. R. 43l— CAN. 

PART VI. SECT. ». SUB-SECT. 1.— 

B. (b). 

696 xhr. For ** 23 D. L. R. 573 ** read 
•• 26 D, L. R. 673.” 


696 XXV. Entertainment itr 

picnic — At meeting of supporters for 
speech by candidate — Expense of hiring 
hall saved.] — J^aymenUt weic made by 
reap., through bis offlclal agent, tor 
the sorvIocH of a band & an entertainer 
at a picnic, a gathering of nwuthon 
of the party organisation snT>i>orting 
rcsp.'s candidature. Sc nt wliieh ho 
made a speech; — Held.’ thoso pay- 
inoutH, thougli they might be considered 
corrupt praotloos, wore not made wll b 
corrupt iniont, but with a bcli(‘f in 
their propriety, as reap, by addressing 
the (‘loctors at the picnic was saved the 
fiTpenso of hiring halls, which would 
have been a Icgitimato oximjiiso. — 
Mkucrrv. noMUTH (1924), 55 O. L. Jl. 
245.— CAN. 

PART VI. SECT. 9. SUB-SECT. 3. 

b 1. Band <€• entertainment at picnic. ] 
— ^Mbrckb V. Homutu (1924), 55 

0. L. R. 245.— CAN. 


PART VI. SECT. 10, SUB-SErT. 7. 


n I. Presumption that duties pro- 

perly carried oui.] — Re 1*bovin('IAL 
Elections Aot, Smith ». Cathkh- 
wood, (19251 3 D, L. R. 770 ; [1925] 
3 W. W. R. 64.— CAN. 


n ii. Breach of duties — Effect of. ] 

-Breaches by a presiding officer of the 
rules of procedure pro«;ribed for the 
porfonnanco of his duties do not 
necessarily render an election void. — 
Re Provincial Eucctionb Act, Smith 
V. Catiirkwood, 11926] 3 D. Ii. U. 
770 ; (1925J 3 W. W. R 54.— CAN. 


PART VI. SECT. 11, SUB-SECT. 2. 

881 1. Name wrongly inserted on 
register — Voter under age — Voter exercis- 
ing right innocently .] — ^A.-O. v. Cus- 
NXNOiiAM, [1929] I. 11. 187.— IR. 


fj. - - On eounlerfoU .] — 

Whom tho deputy returning officer 
did not initial the ballots In the manner 
nrcborlhod by the statute, but inltJallod 
iho oountorfoils, wlilcb he afterwards 
doblroyed : — Held: ibis lrrt'gularlt> 
did not aiTont the elcollon. — M krcrr v. 
Homuth (1024), .55 O. L. R. 246.— 
CAN. 

a (p. H 0 ) I. Signed voting paper.) 

— Maplk V alley Hash (Ont.), 119261 
ID. L. U. 808. -CAN. 


o(t». 110)1. .)- Atagenoral 

nrovineia) idection a plebiscite was also 
iulten. (If twenty elet'iion ballots of 
abHcntce voters only nine wore enclosed 
iii onveloists bearing the affidavit 
mr|uir(Ml of such voters with respect to 
the oieotion, while the other eleven 
were found lu plebiscite envelopes 
bearing plobisoilo affidavits. The 
afndavits required of such eleven 
uhsonteo vutors In the election wt*ro not 
sent to the returning officer nor 
accounted for in any way. Sc there 
was no evidence to show from which 
envelopes the voU>s for the respective 
oandnlatcH had been taken : — Held : 
in the absonco of any evidence ot fraud 
or csillusion, the above foots were not 
grounds for declaring the election 
void. — Re Provinoiai. Eleotionh Act, 
Surni V. Cathkuwood, [1925] 3 

1). L. R. 770 ; [1025] 3 W. W. R. 64.— 
CAN. 


0 (p. 110) II. Non-com- 

pHan'ie by presiding officer.] — Absent 
voters* ballots, which, have boon en- 
closed in onvelopeH on which the 
presiding officer has failed to affix, as 
required by Provincial Elections Aot, 
s. 106^(3), his official mark across the 
lino whore the envelope Is closed, 
should Iw counted --Re Dkwdney 
Elkotion Ai*i*eal, Smith r. Cathbr- 
WOOD, [1924] 3 W. W. R. 947,— CAN. 


PART VI. SECT. 11, SUB-SECT. 3.— A. 

d (p. 109) i. Counterfoil not wholly 
detamed.] — Ballots, from which the 
counterfoil has not been detached by 
the officer taking the ballot, should 
be counted on an election under I*ro- 
vindal Elections Act. 1920. Ballots to 
which only a small portion ot the 
oounterfoU remained attached, such 
portion furnishing no means ot identi- 
fying the voter, should be counted. — 
Re Dewdnbt Election Appeal, Smith 
V. Catbebwood, (1924) 3 W. W. R. 
947.— CAN, 


PART VI. SECT. 11, SUB-SECT. 8.— B. 

890 v. Alberta Election Act, 

1024 (c. 34), s. 82.]— The above sect, 
is mandatory & must be sabstantially 
complied with. Sc the use ot the words, 
one, two, three, etc., Instead of the 
figures, 1, 2, 3, etc., renders a ballot 
void ; but If it is clear that a figure 
can reasonably be said to have been 
honestly intended for the figure 1, it 
is sufficient, oven though it Is not 
precisely the same form of the flgnrr* 
as that printed in the Act. — Re 
Alberta elkotion Acrr. Re Bow 
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928. Add, AnnotaMon : — ^Mentd. More v. Weaver 967. Add. Annotation : — ^Refd. Plymouth Electibn 
(1928), 140 L. T. 16. Case (1929), 7 O’M. Sc H. 101. 


Part VII. — Municipal 

1012. Add. Annotation : — ^Dlstd. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 

1021. Add. Annotation : — ^Apld. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 

1025a. Description as commonly 

understood.] — nomination paper at an 
election of town councillors was subscribed 
with the full Sc correct name of “ Charles 
Arthur Burman” as an assenting burgess; 
but his name was erroneous^ entered upon 
the burgess roll as “ Charles Burman ” only : 
— Held: the defect was not such as was 
remedied by Municipal Corporations Act, 
1882 (c. 60), s. 241, the words “ commonly 
understood ” in that sect, meaning com* 
monly understood by any person comparing 


and Other Elections. 

the nomination paper Sc the burgess roll.” — 
Moorhouse V. Linnet, Thorpe v. Linnet 
(1885), 16 Q. B. D. 273 ; 53 L. T. 843 ; 49 
J. P. 471 ; 33 W. R. 704 ; 1 T. L. B. 600, 
D. O. 

Annatationa: — ^Dittd. Bowden v. Besley (1888), 21 Q. B. D. 
309 : GledhUl «. Growther (1880). 23 Q. B. D. 136. 

1038s. From election address.] — ^An election 

address not exhibited for general display, 
but only circularised in envelopes by post 
or by hand: — Held: not a ” biU, porter or 
placard ” within Municipal Corrupt Practices 
Act, 1884 (c. 70). — Be Election op Common 

OoUNCILMEN FOR THE WARD OP FABRINQDON 

Without in the Citt op London (1925), 
161 L. T. Jo. 26, D. 0. 


Vallht Election (Alta.),[1026] 4 
D. L. R. 117 ; 11926] 3 W. V. R. 1.— 
CAN. 

■k. Preferential voting —Method of 
marking ballot paperaA — Blx candidates 
nominated for olootlon for the Htato of 
Victoria to the Senate of the Federal 
Parliament. Three of the candidates 
had to bo elected ; but one of them 
died before the polUns day, & his 
name was os tar as posmble withdrawn 
from the ballot-papers. A number of 
ballot papers were rejected as Infonnal 
whore the electors had marked their 
ballot papers with the numbers 1. 2, 3, 
4. 6, opposite the names of the candi- 
dates standlnx for election at the date 
of the poll : — Bcld : by the terms of 
Gommonweolth Elootoral Act, 1918- 
1928, it was imperative that voters 
should Indicate their preferences by 
numbers in numerical succession, & 
that the ballot-papers marked as above 
stated were righ^ rejected os informal. 
-Blarsy _r. Elliott, Findley 




ELLiorr^(JL929)^^4l q. L. R. 602 ; 2 


A. L. J. 
AUS. 


[19291 Argus L. R. 86.— 


PART VL SECT, 12. 
Ungualifled 


916 X. Unqualified peraona 

allowed to vote — Illegal votes exceeding 
majority.} — Reap, was returned as 
elected by a majority of only 16 votes. 
The ovidenoe showed that 21 votes 
were oast by persons who had no right 
to vote : — Held ; the election should 
be declared void, although it could not 
be shown in whose favour the illegal 
votes were oast. — M eboeb v. Homuth 
(1924), 66 O. L. R. 246.— CAN. 

915 xi. Ballot papera issued tCr 

accepted in excess of voters on register. ]— 
Whero in a polling sub-division 137 
ballots wore found In the box 8c only 
134 names appeared in the poll-book : 
— Held: an irregulailty. which did 
not afFeot tho result of the election. — 
Merger V. Houcth (1924), 66 O. L. R. 
246.— CAN. 

PART VI. SECT. 18. 

m. For *• Power of Supreme 

Court to compel *’ substitute ** Recount 
-^Pouter of Supreme Court to compel.** 

m 1. - Under ManiMni Election 

Act — opiiiioobZe to eleoMon under 
propcrtional repreaesUation systom.}— 
Re Manttoba EucemoN Act, JRe 
WiNNIPBO EIJICTORAL DISTRICT. [19271 
3 W. W. R. 92 ; 37 Mao. L. R. 87.— 
CAN. 

PART VI. SECT. 16. SUB-SECT. 2.— B. 

9W 1. Error in return— LiabaHy of 
mndtdaU to penalHea—Nolfor oeeideMka 
omiaaton of one anuM item.]— M oInnw 

e. BIRD, tl9“"*’ ” " - — 


19261 N. Z. L. R. 638.— M.Z. 


PART VII. SECT. 1. 

si. Place of deetion — Outside ward — 
Election void.} — R. ». Preston (1851), 
2 C. L. Ch. 178.— CAN. 

sm. When election completed— Effect 
of declaration of returning officer .} — 
Tho olection of candidates takes place, 
not 08 a result of tho doolaratlon of the 
rot’ rnlng officer, but by virtue of the 
methods prescribed by Village Act, 
1927 ; tho declaration Ib merely a 
formal indication that tho persons 
named have been elected tmder that 
Act.— R. V. Lount, [19281 3 D. L. 11. 
61 : [1928] 2 W. W. R. 16.— CAN. 

BX. Edmendon Charter —Constructwn 
0 /.]— R. ex rd Sheitard v. Collibson 
(A lta.), [19291 1 D. L. R. 655.— CAN. 

PART VII. SECT. 8. 

f (p. 121) I. .]— R. V. 

Jackson, [19271 2 D. L. R. 977; 60 
O. L. R. 264.— CAN. 

a (p. 122) i. S. P. SiinLBY v. Evans, 
[1927] 4 D. L. R. 029; 38 B. G. R. 
468.— CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— C. 

n i, Castinovote given by 

lot.} — On an election for a councillor 
of a muniolpality, tho votes oast 
showed a tie between tho two candi- 
dates. The returning officer then 
prepared a niunher of slips which were 
put In a hat 8c mixed up. The return- 
ing officer asked a voter to draw, 
stating ho would give the easting vote 
to the candidate whose name first 
appeared. On the petition of the 
unsuooessful candidate : — Held : Uio 
olootlon was void 8c a new eleotlon 
ordered. — Re Muntoipal Elbotionb 
ACT 8c Tomsett. [1924] 1 D. L. R. 
921 : 38 B. G. R. 377.— CAN. 

n ii, Striking out vote 

wrongly entered.}— -How election 
orderM. — R. v. Rankin (1861), 2 
O. L, Ch, 161.— CAN, 

n Hi, Improperly dosing 

poll.] — ^New election ordered. — R. v. 
IdAROHANT (1861), 2 C. L. Oh. 189.— 
CAN. 

PART VIL SECT. 6. SUB-SECT. 1.— D. 

t i. Onus of proving 

irreguUtrity not material.} — The onus 
of showing that in an election under 
Rural MunidpaUty Aot, R. S. S. 1920, 
0 . 89. the failure to comply with the 
requlrementB of the Aot as to jKiatlng 
notioes of the poll ** did not affect the 
result of the election is on the person 
upholding ttie eleotion. 

Under said Aot Uie notice of poll is 
required to be posted in at least two 
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widely separated conspicuous places 
In each dlvisiou of the municipality. 
In the present case no notioe at rtl 
was posted In one of the divisions, a 
number of voters in that division old 
not vote. &; rosp. was declared elected 
by one vote Held : it could not bo 
said that tho omission to post tho notioo 
did not affoot the result, 8c the eleotion 
was declared invalid 8c rosp. unseated. 
— H. V. Reid, [1928] 3 D. L. R. 747 ; 
[1928] 2 W. W. R. 436 ; 22 Saak. L. R. 
695.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 
E. (a). 

sn. Withdrawal of nomination — 
Declaration of intention — Not made 
formally.] — A oandldate cannot with- 
draw under tho Ontario Eleotion Aot 
by making a deoJoration of his intention 
to do so to a few persons. — lie South 
Bruce Provinolal Election. John- 
ston V. MoCalluu, 11928] 1 D. L. R. 
104 ; 61 O. L. R. 392.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1.— 
E. (b). 

1018 I. Delivery of— Time for — Paper 
returned for amendment — Power of 
returning officer to extend time.} — ^Whore 
a nomination ptmer when deUvered to 
the returning offloer is so Incomplete 
as not to constitute a valid nominatiou 
8c It is subsequently amended, it Is 
“ received " by the rotuming officer 
when it Is handed book to hitn in its 
amended state, 8c If then the time 
limited by statute for the receipt of 
nomluatlons has expired the nomina- 
tiou is bad. It is not within the dis- 
cretion of a returning offloer at an 
election under Village Act, 1927, o. 54, 
to reoeivo a nomination paper after 
the time fixed by the statute nor has 
he power to say that a nomination paper 
delivered to him after that time con- 
stitutes a good nomination. — E. v. 
Lount, [1928] 3 D. L. R. 61 ; [1988] 
2 W. W. R. 16.— CAN. 

so. Rejection of — Dedaration of 
deetion by aedamatton — Time for 
nomination expired.} — ^The rejection 
of nomination papers 8c a deolaration of 
dootion by aoclamation may properly 
be made by the returning offloer after 
the time limited for the nominatlim of 
candidates. — R. v. Lount, [1828] 3 
D. L. R. 61 : [1928] 2 W. W. R. 16.— 
CAN. 

PART VII. SECT. 5, SUB-SECT. 1.— 

P. (a). 

•p. Must be akrieUy proved .} — ^R. 

(Glover) v. Little « AbubtroNo, 

88^— ^ ^ ^ 




Vol. 


BlMtioiis. Cases 1088b— 1598a* 


1088b. False statements — ^Allegation that candidate 
Is eommunist.] — Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from publishing 
statements to the effect that pltfs. were 
communists: — Held; the statements com- 
plained of were not false statements as to 
personal character within Municipal Elections 
(Corrupt & Illegal Practices) Act, 1884 (c. 70). 
— Bttbnb V. Associated Newspapers. I^d. 
(1926), 89 J. P. 206 ; 42 T. L. B. 37. 

1042. Add. Annotation : — As to (2) Apld. Baldwin 
V. Ellis, [1929] 1 K. B. 273. 

1057. Add. Annot^ixm : — As lo {!) Refd. Edwards 
V. A.-G. for Canada (1929), 46 T. L. R. 4. 

1076. Add, Citation : — suh nom. Re Saffron 
Walden Election, Ex p. Robson. 61 J. P. 
199. 

1089. Add. CiUUion : — sub nom. R. v. Exeter 
(Mayor), 3 J. P, 49. 

1090. For the existing paragraph substitute the 
following paragraph : — 

S.P. — ^B. V. Gloucester (Mayor) (1838), 
2 J. P. 777. 

1103. After this case add “ See, note. Municipal 
Corporations Act, 1882 (c, 60), s. 34 (1). 

1146a. Omission of parish for which 

nominee qualified.] — ^The nomination papers 
of four persons nominated for election as 
rural district councillors merely stated in 
column 6, under the heading “ how qualified,” 
that the persons nominated were ” local 
government electors,” & did not state the 
name of the parish for which they were 
qualified as local government electors, as 
required by Rural District Councillors 
Election Order, 1898, r. 4. The deputy 


returning officer rejected the nomination 
papers as being inv^d, because the parish 
within the pwr law union for which quidifica- 
Uon was claimed was not stated. Upon an 
election petition: — Held: (1) the omission 
to state in the nomination pai>or the name of 
the parish for which the person nominated 
was qualified os a local government elector 
was a non-compliance with Rural District 
Oounclllois Election Order, 1898, r. 4 ; 
(2) that defwt was not cured by Ballot Act, 
1872 (c. 38), 8. 13, because that sect, only 
applied to a case whore there had been a 
wrongful admission of a nomination pajJer, 
& did not apply to a case where a nomination 
pa]^r had been rejected ; (3) neither was the 
omission an ” inaccurate description ” of the 
person nominated within r. 33 of the 1898 
Order, but was a non-compliance with the 
requirements of r. 4 of that Order, ^ there- 
fore was not cured by r. 33. — Baldwin v. 
Ellis, []029| 1 K. B. 273 ; OS U. .1. K. B. 71 ; 
140 L. T. 278 ; 93 J. P. 86 ; 27 D. G. R. 72, 
I). C. 

1146a. — Rejectlon—Whether BaUot Act, 1872 
(c. 33), s. 13, applies.]— Baldwin v. Ellis, 
No. 1 145u, nnh . 

1146b. Inaccm'ate description of nominee — 

What amounts to.] -Baldwin v. Ellis, 
No. 1145a, arik. 

1154a. .j — R. V. 8t. Mary Newington 

(GovEiwjouf.) (1848), C Dow. & L. 102 ; Oripps 
Ohurch fas. 117 ; 2 Hauiul. & 0. 303; 17 
L. J. Q. B. 220 ; 11 h. T. O. S. 205 ; 12 Jur. 
918. 

1167. Add. Annotation: Mentd. R. v. U. C. 0., 
Er p. Swan A Etlgar (1927) (1929), 111 L. T. 
690. 


Part IX. — Petitions. 

1593. Add. Annotation : — As to (2) Gonsd. Cam- 1593a. “ Candidate ** — Necessity for deolara- 

bridge Ooimty Council Petn., Pordham v. Won or nomination.] — ^An election for the 

Webber, [1926] 2 K. B. 740. office of county aldermen took place at a 


PART VII. SECT. 6, SUB-SECT. 1.— 

G. (•). 

sq. Copy of eoUector’s roU not furnished 
to returning officer.] — Held: an irreeru- 
larlty, for which the election miB:ht bo 
avoided. — lie Chablbs v. Lewis & 
McMahon (1851), 2 0. L. Ch. 171.— 
CAN. 

q 1. Ballot papers not initialled — 

BesuU of election affected }— Under 
Rural MunloipaUtv Act. R. S. S. 1920, 
o. 89. as amended, a ballot oast at an 
election thereunder, which has not 
been marked on tbe back thereof with 
the Initials of tbe deputy returning 
officer, must be r^ected by him, 6c 
by the returning officer 6c by a Judge 
conducting a recount. Where, how- 
ever, the result of the rejection of 
ballots on the above ground vras that 
a oandldate wqs elected who would not 
have been elected had It been possible 
to count the ballots not properly 
initialled, the ct. should declare the 
election invalid 6t the seat vacated. — 
R. V. Slugoett, jl928j 8 D. L. R. 
702 : (1928} 2 W. W. R. 431 ; 22 Sask. 
L. R. 561.— CAN. 

o 1. No fifffii to vote — Except to 

give aaslinavote.'h-Exp. Tuttle (1860), 
4 Ail. 615.— CAN. 

St. RoBovmt — BaUot ntd inUiaUed by 
d^tdyreiwrning officer must be eourUed — 


Although required to be rejected on count 
by returning ufftcer.] — Re Rural 
Musioipalitv Act, He Carrot RirKR, 
Rural MuNioipAnrv, Minakkr v. 
Sanrerson (Sask.), [1927] 1 W. W. R. 
430.— CAN. 

PART VII. SECT. 6, SUB-SECT. 2.— A. 

k 1. Failure to comply unth 

Nominatum.] — Held: Town Act, 1027, 
c. 55, B. 224. requires a oanlldate to 
do what bad not been required of him 
before. It must be read strictly ; 6c. 
where two candidates' acceptances of 
their nominations omitted all but one 
of tbe statements Included in said 
form the acoeptonoes 6;: uuminatlons 
were invalid 6c their election must bo 
set aside. — R. v. Phillips, [1928] 
2 W. W. R. 61.— CAN. 

PART Vll. SECT. 6. SUB-SECT. 2.— 0. 

BW. Secrecy of ballot — NeeessUy 
/or.}— Whore at an election of a mayor 
8t aldermen the provisions of Con- 
solidated Munlcipm Act, 1922, enjoin- 
ing secrecy of the ballot wore generally 
ignored ; — Held : the non-compliance 
with the provisions of the Act had 
effected the result of the elwtion, 6c 
a new eleotion order^. — R. (Jacques) 
V. Mitchell (1924), 56 O. L. R. 286. — 
CAN. 


PART Vll. SECT. 6, SUB-SECT. 8.— C. 

sx. Serrery of ballot — NroessUy 
for 1 — Whoro ot an election of alder- 
men of a city the provisions of Con- 
solidated Municipal Act, 1022, requir- 
ing seen oy of the ballet were generally 
ignored: — Held: the election was 
invalid. — It. (.TAOQuififl) v. Mitchell 
(1924), 55 O. L. R. 286.— CAN. 


PART IX. SECT. 1, SUB-SECT. 1. 

h I. .Y^Udd: it was not the 

duty of the ct. to pronounce upon the 
ooustltutional right of the oxooufivo 
to direct the issue of a now writ. — 
lU Nii'issmo Dominion Ele^ion, 
Ku>ok V. Varin, 21 C. L. T. 258. — 
CAN. 


h li. To make preliminary ordt r J 

—Re North nuHow Klbotion, 110281 
1 D. L. R. 600; 68 O. L. R. 197.— CAN. 


PART IX. SECT. 1. SUB-SECT. 2.— B. 

p I. - - ] -Reid • Oontro- 

veiled Elections Act, U. 8. B. 1020 
(c. .''*), s 4 (c), had iMicn complied with 
by a petition which alleged that resp. 
" was guilty of, by himself & his 
agents. corrupt practices within 
Saskatchewan Election Act, R. 8 8 , 
1920 <c. 3), 88. 247, 240, 251 6c 252, 
6c amendments thereto." — Adams v 
Huck, 11926) 3 W. W. R. 646 —CAN. 
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meeting of a county coimcil, So voting papers 
were signed &> personally delivered to resp., 
who was chairman of the county council &> 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
resp* had before the election declared himself 
to be a candidate at the election of county 
aldermen. Besp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at toe election, presented a petition against 
the election of resp. : — Held : petitioner | 
was not right in alleging himself to have been 
candidate at the election for county 


aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 60), s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for toe purpose of question- 
mg the election of resp. — Cambridge County 
Council Case, Fobdham v. Webber, [1925] 
2 K. B. 740 ; 04 L. J. K. B. 891 ; 89 J. P. 
181 ; 41 T. L. R. 634 ; 69 Sol, Jo. 779, 
D. C. 

1. Add. Citation : — auh nom. Re Hereford 
Municipal Election Petition, Ex p. 
Garrold, 5 T. L. B. 411. 

^a. — : .] — Plymouth Election Cask 

(1929), 7 O’M. & H. 101. 


Part X.— Criminal Law, Penal Actions, and Injunctions. 

1693. Add. Annotation : — Gonsd. Thomas v. Bolton (1928), 139 L. T. 397. 


•y. Proof of identity of pdUionera d' 
execution oPpetUton.] — Tho Identity of 
petitioners Sc tbrir oxooiitlon of the 
petition should be proved by ralline 
each potltloaor to prove nls own 
Irlentlty & statti**. — Ite Municipal Act, 
Heather v. Madpock. fl92d] 2 
W. W. R. 404.~CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— B. 

m I. From diamisaal before trial 

of petition for irregularity .] — Held: the 
Supreme Ct. of Canada had no jurls' 
diction to entertain such an appeal. — 
Vauantbs V. Bell, 11927] 3 D. L. R. 
796 : [1927] S. O. R. 341.— CAN. 

PART IX. SECT. 1, SUB-SECT. 6.— E. 

k i. Failure fo e^bliah — Effect.] 

— ^Buokmastkr V. KmcKLE, [1926] 2 
D. L. R. 798 ; 68 N. S. R. 492.— CAN, 

PART IX. SECT. 2. SUB-SECT. 1. 

p i, United Provincea Muni- 


cipalitiea Act, 1916.1 — There Is no right 
of appeal against the order of a coinr. 
on an election petition prcbcntcd to 
hint under United Provinces Mnni- 
olpalltles Act, 1916. — Abduk Rahman, 
SON OF Ismail v. Abdue Rahman, 
SON OF Zauuri (1925), I. L. R. 47 AU. 
613.— IND. 

ta. Juriadietion of judge to fix time 
df place of trial — Notwithatandxng 
ahaenre o/rMZ<«.]—J?e Slogan Municipal 
Election (1902), 9 B. C. R. 113.— CAN. 

ftb. Whether civil action liea .] — A 
Ruit will not Uo in a civil ct. for a 
declaration that tho roRUlt of a muni- 
cipal election has been wrongly 
declared & that pltf. is tho person 
entitled to be declared elected. — Abdur 
Rahman, son of Ismail v. Abpub 
Rahman, son of Zauuri (1026), 
I. L. R, 47 All. 613.— IND. 

PART IX. SECT. 2, SUB-SECT. 2. 

id. Joinder of pariiea.] — Consoli- 


dated Municipal Act, 1922, s. 172 
(1) (a), docs not give power to join a 
city corpn. as an “ other person,” 
as a party to proceedings to avoid 
a municipal election. — li. (Jacques) 
V. Mitchell (1924), 65 O. L. R. 28G.— 
CANj 


PART X. SECT. 2, SUB-SECT. 1. 

■f. Against candidate — For corrupt 
practice — Proof uq^dred.] — Re South 
Bhuce Provincial Election, John- 
ston V. McCallum. I1928J 1 1). L. R. 
104 ; 61 O. L. R. 392.— CAN. 

ig. Against voter — Casting more votes 
than lau'ful — Mins rca .] — The doctrine 
of mens rea applies to tho case where 
a person is charged under Tow’u Act, 
1927 (Sask.), o. 24, s. 136, with having 
voted oftencr than he was entitled to 
do at a municipal election. — R. v. 
Holz, [1928] 3 W. W. R. 80 ; 60 Can. 
Crlm. Cas. 298.— CAN. 
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Vd. XX.^OaaM l-88a. 


1 . 


ELECTRIC LIGHTING AND POWER. 

Part I. Powers of Board of Trade and Electricity 
Commissioners. 


Add. Annotations ApW. A.-G. v. London 
& Homo Counties Joint Electricity Authority, 
[1029] 1 Oh. 513. Consd. 1?. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 101 ; R. r. Minister of Health, 
Ex p. Yaffe, [1930] 2 K. R. 98. Refd. B. v. 
Church Assembly Legis]ati\e Committee & 
Church Assembly, Exp. Haynes Smith (1927). 
44 T. L. R. 68 ; R. v. Health Minister, Ex />. 
Davis, [1929] 1 K. R. 019; R. v. Noith 
Worccfatershire Assessment Commit tiv. Ex />. 
Hadley, [19291 2 K. R. 397 ; Shell Co. oi Aus- 
tralia, Ltd. V. hVderal Comniissioni'r of 'Taxa- 
tion (1930), 47 T. T;. H. 115, 


3a. Amendment or revocation of special 

order.) — ^T^he power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 20, to amend 
or revoke by special order any provisional 
order made under Electric Lighting; Acts 
& confirmed by Parliament, does not include 
a power to amend or revoke a special order 
by another special onler. — R. v. Tkanmpout 
Minister, Ex p. liEicESTERSHiuE & Wau- 
wiOKSiiiUE Electric Power Co. (1928), 139 
I.. T. 060 ; 92 J. P. 171 ; 44 T. L. It. 823 ; 20 
L. G. R. 572, D. C. 


Part 11. — Powers, Duties, and Liabilities of Undertakers, 


5. Add. Annotation'^ Ah lo (1) Folld. A.-G. v. 
County of London Electric Supply Co., fl920j 
Ch. 542. As to (2) Refd. A.-O. v. County ot 
London Electric Supply Co., [1920 1 Ch, 512. 
A.S to (3) Retd. A.-G. v. County of London 
Electric Supply Co., [192«1 Cii. 542. 

6a. Abstraction of water- Other source.**)- 
Thc Kins George Reservoir, belonging to the 
Metropolitan Water Boaid, is a “ liver, 
stream, canal, inland navigation or other 
source,” within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1).— Metropolitan 
Water Roard v. Transport Minister 
1192.5), 90 J. P. 52 ; 42 T. L. R. 105 ; 24 
L. G. R. 289. 

6b. Statutory authority Incorporated by Electricity 
Commissioners — Power to promote bill for 
purposes of scheme — Extent of power.] — 

Defts. were a statutory body incorporated 
on July 29, 1925, by the Electricity Coramrs. 
under Elocti icity (Supply) Act, 1919 (c. 100), 
& a scheme mode thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under tlu* 
Electricity (Supply) Acts ; but clause 10 
authorised them to promote ” any ” bill 
” for the purposes of this scheme ” : — Held : 
defts., as a purely statutory body, were 
strictly bound by their scheme, & were 


neither expressly nor impliedly authorised 
hj^ their s(‘Hcme or the Acts to expend their 
lunds in promoting a Rill for the irnitrovi'- 
ment of their scheme by enlarging their 
dislrief, or hy oht. lining additional powers 
oniitt(‘(l from tlieir selieine, tliougli 
adumbrat(‘d in the Acts. - \. G. r. IjONDon 
A; Home Counties .Foint ELEcTitii’iTV 
Authority, [1929| 1 (^h. 513; 98 L. .1. Gh. 
162; 140 L. T. 578; 93 .1. P. 115; 45 
T. \j. It. 235 ; 27 L. G. R. 337. 

10. Add. Annotation : Refd. A.-G. v. County of 
Jxmdori Eleitric Supply (’o., [1926] Ch. 542. 

11. Add. AnnoUilion . — Refd. Earuworlh o. Man- 
<•11081 er Cunm., [1929J 1 K. R. 533. 

12. Add. Annotation -Ah to (1) Consd. Caer- 
philly U. I>. C. V. Griflin (1927), 44 T. L. Jt. 
132. 

13. Add. Annotation : — Held. A.-ti. v. Sunderland 
Coi-pn. (1929), 46 T. L. R. 10. 

25. Add. Annotations: — As to (1) Consd. St. 
Nicholas Aeons, London v. L. C. O., [1928] 
P. 102. Refd. St. Nicholas Aeons v. L. C. O., 
[1028] A. C. 469. 

33a. General strike —Refusal to employ 

naval ratings — Agreement with union workers 
to abandon supply of power.]- J^ltfs., who 
caiTi<‘d on husini'SH in S., were entith'il, hv 


PART L SECT. 2. 

Ba. WheUter under jurisdiction of 
i*ublic XJtilities Board of Comm^sumers 
— Not 8t. John Power Comanissionera.] 
— Ex V. New Bbttnswiok Power Co. 
(N. B.), [1926] 1 D. L. R. 483.--CAN. 

Bb. Andover d: Perth Eledrte 

Light CommissUmera. I — Ex p. Andoveb 
& Perth Eleotbio Liort Combs. 
(N. B.), [19261 1 D. L. R. 569.— CAN. 


PART II. SECT. 9, SUB-SECT. 2. 

g i. Erection of ^lea .] — 

The Hydro-Electric Power Commis- 
sion ot Ontario has no risrht. either 
under Power Commission Act, 1915. 
8. 5, or otherwise, without the consent 
jf the municipal oorpn. controlling 


a highway, to place polos & wires 
upon the highway. — nYDito-Ki.i.cTiiic 
Power Commission of Ontario e. 
GRKT Countf (1924), 55 O. L. R. :j39. 
—CAN. 

PART II. SECT. 9, SUB-SECT. 6. 

Bee case in Scot. 13, sab-scr t . 2, 


PART II. SECT. 11. SUB-SECT. 2. 

1 1. I> ailure by default of 

undertaker . ^ — In an action for daiuagos 
for failure to supply electric power 
under a ooniraot made In Nov. 1912 
between the parties, it was admitted 
that defts. bad developed enough 
power in Jan. 1921, when the 8horte«o 
occurred, to have supplied all require- 
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ments of pltfs., & that they dl<l not 
give them the power owing to the 
ro(niireuientH of otboi customers 
liCld : defts. eould not set up the 
requirements of other ouatomors as 
modifying what on the face of the 
contract with pltfs. made com- 
pliance with pltfs.’ domands an 
absolute undertaking — Hollinokb 

CONSOLIDATKD GOLII MiNKS, LTD. t>. 
Northijin Canada J’oweb Co„ Ltd.. 
(1023] 4 D. L. n. 1205 . 54 O. L. R. 
508.— CAN. 

1 11. Under agreement urUh 

munUnpalUv—Conatrudion of agree- 
ment .] — MAi*I.B lilDUB COBPN. V. 
Western Power Co. op Canada. 
[1926J 2 D. L. R. 525 ; 37 B. O. K 
252.— CAN. 
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statute & by contract, to receive from the 
B. borough council a supply of electrical 
power, but were deprived of this supply on 42a. 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfs. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully & maliciously 
conspired & combined among themselves & 
with the London District Committee of the 
Electrical Trades Union to procure & induce 
the borough council, its servants & agents, 
to discontinue the supply of electrical power 
to pltfs. The writ in the action was issued 
on Jan. 18, 1027. Defts. denied pltfs.’ 
allegations, & pleaded Public Authorities 
Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr. 1926, 
when the general strike was threatened, the 
Govt, made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the place of workers who 
might go on strike. The Govt, also issued an 
Emer^ncy Order relieving the S. borough 
council from its obligation to supply the whole 
of the previous requirements or consumers of 
power by 60 per cent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it anwise to do 
so in view of the likelihood oi disorder in 
the borough ; but they discussed the position 
with the Trades Union Council & eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
tliat the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
supplied to pltfs. were not acting in good 
faith & in the honest belief that they were 
carrying out their statutory duties, & that 
they were actuated by an indirect motive to 
injure pltfs. & to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 

Dcfls. appealed : — Held : there was no 
evidence to support the jury’s findings. — 
ScAMMELL G. & Nephew, Ltd. v. Hurley, 

[1929J 1 K. B. 419 ; 98 L. J. K. B. 98 ; 140 
L. T. 236 ; 93 J. P. 99 ; 27 L. G. R. 63, C. A. 

AvnoUvtum • Reid. 3< V. Miuwtor of Ucnlth, Er p. Yafto, 

2 K. n. 98 

80a. Injunction to restrain supply by another 

person.] — ^Pltfs., a local axithority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 23, to restrain deft, from 
supplying electricity to certain consumers in 
the area ; — Held : as the supply of electrical 
energy was not deft.’s primary business, the 
action failed. — OAERPHiiiLT Urban District 
Council v. Griffin, [1928] Ch. 171; 97 


L. J. Ch. 139 ; 188 L. T. 616 ; 92 J. P. 6 ; 44 
T. L. B. 182 i 26 L. G. R. 88. 

Supply to premises partly outside area — 

Point of supply within area.] — Defts. were 
authorised by the County of London 
(Northern Extensions) Electric lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) &, 1888 (c. 12), to supply 
electricity within an area adjoining the 
relators’ area of supply. Sect. 6 of the Order 
prohibited the supply of energy by defts. 
beyond their area of supply, & Electric 
lighting Act, 1909 (c. 84), s. 23, contains a 
general prohibition against sullying energy 
outside an authorised area. Defts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.* area 
of supply & the remainder of ihe premises in 
the relators’ area of supply. For the purpose 
of tills contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.* service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area ; — Held : 
the point of supply was the consumers’ 
terminals, & as the firm’s terminals were 
within defts.’ area, defts. had not committed 
'any breach of the prohibitions in their Order 
& the Act of 1909.— A.-G. v. County of 
London Electric Supply Co., fl926] Ch. 
642 ; 95 L. J. Ch. 367 ; 135 L. T. 601 ; 42 
T. L. R. 328 : 70 Sol. Jo. 486. 

47. Add. Annotation: — Aa to (1) Refd. Crediton 
Gas Co. V. Crediton U. C., [1928] Oh. 447. 

52. For the paragraph in the original volume 
substitute the foUowing paragraph : — 

Not Incompatible with performance of 

statutory duties.] — ^By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with autnority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 81, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaldng to defts. with a 
provision for retransfer if defts. made default 
in their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 
B. district & the contractual rights of the 
B. Council were transferred to pltfs., the 
S. Corpn., but defts. still remained electricity 
undertakers in B. Defts. having recently 
begun to charge higher prices than pltfs., 
pl&. brought an action to restrain their 


PART II. SECT. 11, SUB-SECT. 6.— i 

P 1. At fixed rede for d^w 

panod — Wheeler vadid. ] — In the absen 
or an express or necessarily impUt 
srant of power to pltf . town to oontra 
to supply eleotno eneupr from 1 
muniolpaf plant for a definite period 
a fixed rate, held that suoh a contre 
was \Mra vires, sinoe it wiped out dnit 
its currency the statutory povw of t 


town to fix from time to time such rates 
as it may deem neoessarv in the proper 
manasemeot of the utility, of wmoh 
the ooundl soe in a sense trustees 
for the public. — Broadvikw Town 
V. SASEATOHXWAN Ck>-OPKBATIVE 
Orxaickribib. Ltd., (1028] 1 D. L. R. 
1119 ; [102811 W. W. R. 324 ; 22 Saak. 
L. R. 856.— CAN. 

so. Powers of municipalUvZaa under' 


714 


taker — No power to surcharge for delay 
in paymetd .} — A munlcl^ ooipn., 
though it may allow discounts for 
prompt payment for supplies of gas or 
eleotiialty, oannot suromwge for delay 
in payment unless it is ^ven statu- 
tory authority so to do, ft no such 
authority at present exists. — ^N klsok 
C iTT Corpn. «. BOBUonaK, [1030] 
N. Z. L. R. 2-'' ” “ 



breach of a^preement. Defts. oontended that 
their agreement was uUkra vires both under 
Electric H i n t in g Act, 1882 (c. 66), s. 11, 
which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of Trade, ds also under 
the g^eral law applicable to statutory under- 
takings : — Held : the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. A was not incompatible wiw the 
performance by them of their stotutory 
duties, was not therefore tkUra vires , — 
Southport Cobpn. v. Birkdale Distbiot 
Eleotrio Supply Co., [1926] Oh. 794 ; 94 
L. J. Ch. 371 ; 138 L. T. 864 ; 89 J. P. 149 ; 
69 Sol. Jo. 623 ; 23 L. G. R. 490, 0. A. ; affd, 
sub nom, Birkdale District Electric Supply 
Co. V. Southport Oorpn., [1926] A. C. 356 ; 95 
L. J. Ch. 687 ; 184 L. T. 673 ; 90 J. P. 77 ; 
42 T. L. B. 303 ; 24 I.. G. R. 167, H. L. 

JnnotaUon : — Befd. Brown «. Dagenhun Urban Dlairlot 
CouncU, [1029] 1 K. B. 737. 

64. Add. Annotation: — ^Reld. Graigola Merthyr 
Co. V. Swansea Corpn. (1927), 138 L. T. 406. 

6&a. Liability for — Under Eleotrio Lighting (Clauses) 
Act, 1899 (c. 19).] — ^Pltf., who was a farmer, 
was the occupier of property in the neigh- 
botu'hood of an electricity power station 
which had been erected by deft, oorpn. under 
Parliamentary powers & which emitted fumes 
heavily charg^ with sulphur & -sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance *.< — Held: (1) above Act did not 
expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their statutory powers pltf. was entitled to an 
injunction & damages. — ^Manchester Oorpn. 
V. PARNWORTir, [1 930] A . C. 1 71 ; 99 L. J. K. B. 
83 ; 46 T. L. R, 86 ; 73 Sol. Jo. 818 ; 94 J. P. 
62 ; sub nom. Parnworth v. Manchester 
Corpn., 142 L. T. 145 ; 27 L. G. R. 709, 
H. L. 

67. Add. Annotations : — Refd. Parnworth v. Man- 
chester City Oorpn., ( 1 929] 1 K. B. .6.3:1 ; 
Price V. llilditch, 11930J 1 (Jh. 500. Mentd. 
Horton’s Estate v. Beattie (1920), 42 T. L. R. 
701. 

70a. Fumes — Injunction.] — Manchester Corpn. 
V. Parnworth, No. 66a, ante. 


VoL ZX— IBeeWe Ui^iiiiic. Omm 5B— IMt. 

72. Add. AnnotoHona .'—-Gonad. Noble v. Harrison 
[1026] 2 K. B. 832. DIatd. St. Anne’s WeU 
Brewery Co. v. Roberts (1628), 140 L. T. 1. 
Refd. lUord U. 0. v. Beal, [1026] 1 K. B. 671 ; 
Booth V. Thomas (1926), 95 L. J. Oh. 160 ; 
Smith V, G. W. By. (1926), 186 L. T. 112; 
GlanviUe v. Sutton (1927), 44 T. L. B. 08; 
O. W. By. V. S.S. Mostvn, [1028] A. O. 67; 
Pontardawe B. D. 0. v. Moore-Gwyn, [1929] 
1 Ch. 666; Pardon v. Haroourt-Bivington 
(1030), 47 T. L. B. 26. Mentd. Hines v. 
Tousley (1926), 96 L. J. K. B. 773. 

78. Add, Annotation : — ^Refd. Manchester Oorpn. 

V. Parnworth (1029), 46 T. L. R. 86. 

76. Add, Annotation : — Apld. Parnworth v. Man- 
chester Corpn., [1929] 1 K. *B. 683. 

106a. Time for ascertaining value of property.) 
Under an Electric Lighting Confirmation 
Order Act, it was dii'octed that a co. should 
sell, & a local authority might, A; should 
purchase that part of the iindeitoking & 
business of the co., which was situate in Uk' 
area of the local authority. After a notice 
to treat had been given the co. inciuTod a 
considerable amount of further capital 
expcnditiue in respect of the undertaking. 
Tlie purchose-pneo having been loft to 
aibitration &> tiio arbitrators j'eferring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustuumt of tlu' 
rights of the parties in respect of sucli capital 
expenditure, did not come within the award, 
Ac fixed the price without considering it. 
On an action brought by the co. for Hpeeillc 
performance, it was submitted by the local 
authority that the co. <’ould not hIjow a good 
title to certain propt^rty comprised in the 
purchase. At the time of th(» hearing of the 
action the local authoiity were ondeavouiing 
to obtain Ii‘avo to borrow the purchase 
money on the security of their rates : — 
Held: the High Ct. in tliis action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local autho?'ity being entitled to the under- 
taking of the co., as it vas at the date of 
purchase subject to necessary fiuctuations 
before completion, & tliat it could not have 
thrust on it an unduly enlarged undertaking. 
—Metropolitan l^LErrurr Supply Co., 


part II. SECT. 11, SUB-SECT. 6.— B. 

•k. fThetter entitled to Hen — Vnder 
Pmio vames Act, R. 8. O., 1914 

g . 204), ». 27.)— wxLLAND carrr v. 

USOTRTO STBSX ft MXTAIB OO., LTD., 
[1927] 2 D. L. R. 168 : 60 O. L. R. 
127.— CAN. 

•1. Supply to tenants — 

Tenctnis evicted. J — Hdd: the onlv right 
of the undertakers was to reooTor 
damages for the refusal of the oon- 
sumers to carry out their contract. — 
Re HoKitibicx Pbopsbtixs. Ltd., 
[1927] 2 D. L. R. 93 ; 60 O. L. R. 182.— 


PART IL SECT. IS, SUB-SECT. 2. 

St. FaUinq ioires — CompeneaUon .} — 
Damage to land or stock from fallhxg 
wires, arising apart from unauthorised 
or negligent acts on the part of a power 
hoard for which claimants woula have 
a remedy by action at law: — Bdd: 
improbable ft too speculative to form 
a Bubioot of oompensation. — ^W ood v, 
Taranaki Emotwo-Powkb Board, 
{1927} N. Z. L. B. 392.— N.Z. 


PART II. SECT. 18, SUB-SECT. 8. 

78 i. JAndtalion of—Btatulory 

auihorUy .] — The prinoiplo of Rylanda 
V. Fletcn^, No. 72, does not apply to 
persons properly exercising tholr 
statutory powers. — Hancock o. Mid- 
land JuNcncN Municipality Oobpn. 
(1926), 28 W, A. L. R. 91.— AU8. 

PART 11. SECT. 26. 

sa. Property in apparatus on 
premises — Transformers, switches 
httUts.h—Held : the words “dynamos, 
poles ft wires'* In 3 Edw. 7, 1903, 
c. 46, 8. 20, refer to the erjuipmeut 
necessary to render electricity avail- 
able for the ratepayers generally, os 
contrasted with oqmpment nooessary 
to supply any indlviduai ratepayer. 
Tho expression “ all other machinery* 
construed efusdem generis with the 
words “ dyuamos, poles ft wires 
does not Include transformers, switches 
or eleotrio bulbs In private houscB or 
factories, ft Rhloh would only benefit 
the individual ratepayers ft not the 

G neral body of the ratepayers.— ar p. 

BWis, [1923] 1 D. L. R. 146; 50 
N. B. it. 446.— CAN. 


PART 11. SECT. 27. 

sb. Whether compulsory — Agreement 
with provision for arbUration con- 

{ Irmed by statute.] — An agrooment 
)otween a municipality ft a oo. for 
the supply of electric light ft other 
servioes to tho cltizoDS of tho muni- 
cipality contained a olauso for tho 
aalustmont of rates in future between 
tho parties with provision for arl)n., 
& an Act was passed in 1900 
confirming It & declaring it binding 
upon tho parties : - Ucid : the olToct 
of the Act was not to turn tho obi use 
In the agreement Into a statutory 
obligation to go to arbn. but the 
Act only made valid ft binding what 
without It might have boon an invalid 
agreement. — R kd JJfkh (City) v, 
wkstkrn Oknebal Elbc^ic Co., 
[19241 2 D. L. It. 317 ; 1 W. W. B. 
1092 : 20 Alta. L It. 372.— CAN 
sd. Autfu/rUy of counsel to refer 
dispute to arbUration — Validity of con- 
seguent atoard — Power Commission Act, 
n. 8. O., 1914 (c 39), 8. 16.]— BXAcn v. 
Hydro Eleotrio Power OoMMisaioN 
OF ONTARIO, [1927] 1 D. L. R. 277 : 
[1927] S. 0. R. 261.— CAN. 



OaaM 106 a— 111 a. Enoush and Empire Dioest Supplement. 


I/TD. v. Marylebonb Oobpn. (1903), 67 J. P. 
382; IL. G. B. 673. 

Annotation; — ^Apld. Oxford Corpn. v, Oxford Electric Co., 
Ltd. (1930), 143 L. T. 677. 

106b. .] — ^By the Oxford Electric Lighting 

Order, 1890, which wae a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 66), & 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
O. In 1892 applt. co. became the successozs 
of the underi^kers named in the order of 
1890. Under sect. 03 of the order the local 
authority, resp. corpn., could within forty- 
two years give notice requiring the under- 
takers to sell, subject to all subsisting righls 
& contracts, at a price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the undertaking at 5 per cent, per 
annum upon the capital of the co. shown by 
the books of the co. to liave been properly 
expended on tlie undertaking at the date of 
th(* notice requiring tlie undertakers to sell. 
Sect. 4 provided that if the undertaking was 
purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were i*equired to 
keep accounts of the capital employed for 
the puipose of tlie business distinct from any 
other accounts. In accordant with sect. 63 
notice was given by the corporation on 
Dec. 3, 1028, to the co. to sell. An action 
was brought by tlie corjin. to determine what 
W’as the i)rop<‘r method for ascertaining tlu* 
purchase pi-ice to be paid by the corpn., 
A what was the dat(‘ as from which the sole 
was effeeU'd A tlic corpn. became entitled 
to take the profits of the going concern. Tlie 
corpn. claiiiK'd that the price should be 
arrived at by capitalising upon a basis which 
the order did not fix, a sum of 6 per cent, 
upon the cajiital of the co. shown by their 
books to have been’ properly^expended upon 


the imdertaking, upon the footing that that 
sum represented the annual net profits of the 
co.’s undertaking, that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 
asserted that the price ought to be fixed hj 
capitalising the annual net profits of them 
undertaking upon a 6 per cent, basis, in 
other wor^, to first ascertain what the 
annual net profits were & then the capital 
sum which, if invested at 6 per cent., would 
produce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchase money had been 
ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Electricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
s. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone ; — 
Held: there would be difficult calculations 
necessitated by the co.’s method of arriving 
at the purchase price, &, sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right & would simplify the 
calculation. Wliere there was no special 
indication of the date when property was to 
c‘hnngc hands the date of the transfer would 
be. tliat of taking possession after a good 
title was shown, but here there were certain 
indications. The co. relied on sect. 4 of the 
ord(‘r as showing that the date must be when 
the local authority acquired their lights 
A responsibilities upon payment of the 
purchase- money, but sect. 4 dealt with a 
different matter to sect. 03, & did not eluci- 
date the interpretation of sect. 03, sub- 
ciause 1, the clause elected as the basis for 
arriving at the price. The words “ at the 
dat-e of such notice ” in that sect, showed 
that to bo the crucial date. - Oxford Corpn. 
r. Oxford Electric Co., Li’d. (1030), 143 
T.. T. r)77 ; 04 ,T. P. 229, C. A. 


Part rV. — Special Legislation — Power Acts 


111. Add, Annotation : — Gonsd. Southport Oorpn. i 
V, Birkdale District Electric Supply Co., [1925] 
Ch. 794. 

111a. Act authorising application by another party 
for power to supply energy within area of 


supply — Consent of undertakers unnecessary.] 

— B. V. Electricity Cows . 8 .y Exp , Yorkshire 
Electric Power Co. (1927), 138 L. T. 230; 
91 J. P. 191 ; 44 T. L. B. 20 ; 25 L. G. B. 624, 
D. C. 


(19201 3 D. L. H. 629 ; 63 O. L. K. 
645.— CAN. 


PART IV. 

sf. Power Co7nmi3ftwn Ait, U, S. ()., 


1927 Stthmifution of question to electors 
— Who are “ electors of the tuuntn- 
JWll/j/.’q ELDRinOS V, JSOUTHAMITON, 
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Vd. XZ.— Eoni^. Oases 8—863. 


EQUITY. 

Part 1. — Nature and Purpose of Equity. 

2. Add, Annotation Mentd. Re Wait, [1927J 1 Ch. 606. 


Part II. — Equitable Maxims 


30. Add. Annotation : — Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211 . 

81. Add, Annotation: — ^Mentd. 7?€ Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 

44, Add. Annotations : — ^Refd. Wright v. Morgan 
[1926] A. C. 788 ; A.-G. v. Ooddard (1929), 
98 L. J. K. B. 743. 

59. Add. Annotation : — ^Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 

76. Add. Citation :—lS2 L. T. 21. 

86. Add. Annotation: — As to (1) Apld. Borry v. 
Berry, [1920J 2 K. B. 310. 

101. Add. Annotation: — Refd. Liggett (Liverpool) 
V. Barclays Bank, [1928] 1 K. B. 48. 

108. Add. Annotation : — Mentd. Blay v. Pollard k 
Morris, [1930] 1 K. B. 028, 

108. Add. Annotation : — ^Refd. Soviet Republics 
Union v. Belaiew (1926), 42 T. L. R. 21. 

188. Add. Annotations : — Generally^ Refd. Maine 
& New Brunswick Ele<*trical Power Co., 
Ltd. V. Hart, [1929] A. C. 631 ; Simpson v. 
Maurice’s Exors. (1929), 45 T. L. U. 581. 

140a. S. P. Rich v. Sydenham (1071), 1 Cas. in 
Ch. 202 ; 3 Rep. Ch. 74 ; 21 E. R. 733. 

159. Add. Annotations: — As to (1) Consd. Re 
Wait, [1927] 1 Ch. 606. Refd. C’otton v. Ileyl, 
11930J 1 Ch. 510. As to (2) Consd. Re Wait, 
[1927] 1 Ch. 606, 

173. Add. AnnotoWon Refd. Re Wait, [1927] 
1 Ch. 606. 

177. Add. Annotation: — Consd. Rr Blackwell, 
Blackwell v. Blackwell, [1929] A. 318. 


186. Add. Annotation : — Refd. Re Bla<*kwell, Blnek- 
well V. Blackwell, [1929] A. 31 S. 

193a. Purchase pendente llte.] —A 

purchase pendente lite, though without actual 
notice, & for a valuable consideration, shall 
be set aside. — Sorrell v. Carpenter (1728), 
2 P. Wms. 482 ; 24 B. R. 826, L. O. 

Annotaiinna : —OoiaA, Holloray r. Rablno (1857). 1 Do 0. 
ie J. .566 ; Wljrram v. Hurkloy, 11894] 3 Ch. 483. Retd. 
Motcalfo V. Pulvortoft (1813), 3 Vos. & B. 200. 

219. Add. Annotation : - Retd. (May ton v. C’laytoii, 
[1930] 2 Ch. 12. 

233a. .] — Pltf. filed a bill to have a con- 

veyance set aside. Deft, had convoyed the 
estate to mtgeos. : — Held : they, as pur- 
chasers for valuable consideration without 
notice, could not be interfered with.- - 
Bulley V. Bullby (1874), 9 Ch. App. 739; 
44 L. J. Ch. 79 ; 30 L. T. 848 ; 22 W. R. 779, 
L. J.T. 

239a. .J -IJarrihon v. Pdutii (1695), 

Prec. (Ml. 51 ; 1 Eq. (’as. Abr. 331 ; 21 B. Jt. 
26. 

252. A nnoiations : - For “ Refd. Hticknoy v. Kcoblo 
fl9l5] A. C. 386 ” read “ Consd. Siickney v, 
Keoble, [1915] A. C. 380.” 

Add Annotations: — ^Apld. Bernard v. Williams 
(1928), 139 L. T. 22. Refd. Lo< k r. Bell 
(1930), 69 Ij. Jo. 219. 

253. Add. Annotations : — Consd. Re Maud well Bark 
(/olliery Co., Field v. MMu* (’o., 11929] 1 (Mi. 
277; J.ock v. Bell (1930;, 09 L. Jo. 219. 
Refd. Bernard v. Williams (1928), 139 L. T. 22. 


PART II. sEcrr. 6. suB-sEcrr. i. 

97 i. Imposition of equitable terms — 
As co^dion of relief .] — A porson uho 
seeks equity must do equity. Sc there- 
fore one who demands perforuiance of 
an aierrooment to hold property in 
trust for him must be oontent to have 
the aerroement equitably construed. — 
Re Bboal Phonoobapu CJo., Ex p. 
Trustek, [1924] 1 D. L. 11. 947 ; 4 
C. B. R. 418.— CAN. 

PART II. SECT. 5, SUB-SECT. 2. 

sa. ApjAieable to school corporation.] 
— Niagara Public SonooL Board v. 
Qukenston Women’s Institute. 
[1926] 4 D. L. R. 13 ; 59 O. L. R. 213. 


PART II. SECT. 6. 

180 vi. .] — ^McOuibk V. 

Prosser, [1925] 3 D. L. R. 860. -CAN. 


PART II. SECT. 7. 

c 1. Executory agreement for lease 

— Acts of ownership— Eiectmeni .] — 
Ariff e. Jadu Nath Majumdar (1928), 
I. L. R, 65 (Jalc. 1090.— IND. 


PART II. SECT. 11, SUB-SECT. 1. 

192 iv. .]-In April. 1923, 

f »ltf. CO. entered into an affreoment 
ti MTltiug with B. for a lease to the co. 
for flvo years of certain land. U. died 
in Feb. 1924. This action was brought 
ou May 20, 1924, against the oxora. of 
B. Sc ogalust O., to whom the exors. 
had, in May. 1924. agreed to sell the 
same land ; & the M. co., to which the 
loud was (by direction of O.) convoyed 
by the exors. of B. on July 13, 1924. 
was added os a deft. Pltf. co. claimed 
spoclflu performance of its asTccinent 
with B., a declaration titat its rlgiits 
were paramount to the rights of dofts., 
in the land, 3c in the alternative 
damages for delay in earrylng out tho 
amrooment & for breach thereof. A cer- 
titlcatcof Its pendens was registered on 
May 21. 1924. On May 20. 1924, which 
was after the making of the second 
agreement, but before its registration 
on that day. defts. received notice of 
the claim mado by pltf. co. Defts. 
G. 3c tho M. GO. contended that they 
were purohasem in good faith without 
notice of pltf. co.'s claim 3c were 
entitled to the bmeSt of the It^lstry 


Act, U. M. O. 1914, e. 124, ss. 71, 72, 73 
3c 75 '.—IfrUl: sect. 71 was applicable 
to tho facts of the east* ; at the time of 
the purchase tbiMO dufls. had no actual 
notice of pltf. co.’s rlalni or agreement, 
3c their agreement was reglsiorod before 
pltf. co.’s -In fact the latter was never 
registered at all 3r t ho provisions of tho 
Act afforded them a complete dofeneo, 
but, leaving aside the provisions of tho 
llcidHtry Act, defts. iiad tho bottiT 
equity. — 1'akamount Thkatbes, Ltd. 
V. BRANDENDKIUiER. [1928] 4 D. L. li. 
573 ; 62 O. L. U. 679.— CAN. 

sb. Defence ofpnrrfum for value wit/i- 
out notice- Not pleaded lUght to raise 
on appeeU .] — The plea of bond fide pur- 
chase for value is one which ought to 
be speciflcally alleged 3c proved by 
those who roly on it. Where, there- 
fore, defts. did not plead that they 
wore bond fide purchasers ff)r value 
without notice 3c no issue was raised 
ou this point, which was for the first 
time taken in arguinent in the appellate 
ct. : — HeUi : the defence was not 
available to defts. at tho appelhito 
stage. — Murat Sinuu v. PnsKo Sivuii 
(1928), T. L. R. 7 Pat. 584.— IND. 
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Enoush and Empire Digest Supplement. 


Part Mi. — Equitable Jurisdiction or Equitable Relief. 


258a. S. P. Dbbwbt v. Bajeines 
94 ; 6 L. J. O. S. Ch. 47 ; 38 


1826)» 3 Buss. 
. B. 611. 


AtmotcUione Mantd. A.-G. a. Pearson (1846). 2 OoU. 681 ; 
Delarue v. Ohnich (1861). 20 L. J. Co. 18S : Preston v. 
Great Yarmouth Oorpn. (1872). 7 Oh. App. 067. n. 


292a. Pleading.] — Stubtonv.Biohabd- 

SON (1844), 13 M. & W. 17 ; 2 Dow. & L. 
182 ; 13 L. J. Ex. 281 ; 8 Jur. 476 ; 163 
E. B. 7 ; 8tib nom, Biohabdson v. Stcbton, 
3 L. T. O. S. 104. 

AnnotatUma: — ^Refd. Eason v. Henderson (1848). 12 Q. B. 
980 : Henderson v. Eason (1861). 17 Q. B. 701. 


298a. One tenant in common locking gate 

Sc taking away grass.] — Hald: the circum- 
stances md not amount to an ouster, nor to 
a destruction of the common prop^y, & 
the only remedy was a proceeding for an 
account. — ^Jacobs v. Seward (1872), L. B. 
6 H. L. 464 ; 41 L. J. 0. P. 221 ; 27 L. T. 
186 ; 36 J. P. 771, H. L. 

Annotation IMA. Blrkln v. Smith. [1909] 2 H. B. 112. 


808. Add. ArmoUxHon Refd. Soviet BepubUcs 
Union V. Belaiew (1926), 42 T. L. B. 
21 . 

882. Add. Anmdaiions: — Mentd. Ouellette v. 
Canadian Pacidc By., [1926] A. O. 669; 
Gilbert v. Gilbert &;Bougher (1927), 96 L. J. P. 
137; Auchteroni v. Mdland Bank, [1928] 
2 E. B. 294 ; Tilli^-Stevens Motors v, Kent 
County Council Ac GAnnsport Minister (1928), 
139 L. T. 266 ; Shotts Iron Co. v. Chirran, 
[1929] A. C. 409. 

847. Add. Annotation : — ^Refd. Anderson v. Equit- 
able Assce. S^. of the United States (1926), 
134 L. T. 667. 

858. Add. Annotation: — ^Refd. Be Barratt, Na- 
tional ProvtQclal Bank v. Barratt, [1926] 
Ch. 660. 


Part IV. — Exercise of Equitable Jurisdiction by the * 


High 

476. Add. Annotation : — Mentd. Id ‘al Films v. 

Bichards, [1927] 1 K. B. 374. 

482. Add, Annotations: — Generally, Mentd. The 
City of Baroda (1926), 134 L. T. 676 ; Ankin v. 
luondon Ac NoHh Eastern Ky. Co., [1930] 1 
K. B. 627. 

484. Add. Annotation : — Mentd. Purnell v. Boche, 
[1927] 2 Oh. 142. 

494. Add. Amwtationo : — N.F. Legh v. Lcgh (1930), 
143 li. T. 161 ; Lymi v. Bamber, [1930] 2 
K. B. 72. 

496. Add. AnnoUUiona : — N.F. Ix>gh v. Legh (1930), 
143 L. T. 161 ; Lynn v. Bamber, [1930] 2 

K. B. 72. 

406a. ,] — In an action for an account 

whore the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the plea, 
& the doctidne of equity will apply Ac time 
only begin to run from the time the truth 
became known. — ^L boh v. Leqh (1930), 143 

L. T. 161. 

Annotation: — FoUd. Lynn v. Bambor, [1930] 2 K. B. 72. 


Court. 

495h. .] — Smee the J^d. Acts the equit- 

able principle that active Ac fraudulent con- 
cealment on the part of deft, constitutes a 
good reply to the Stat. Limitations is applic- 
able even to pure common law causes of 
action ; Ac even without the element of 
active concea^ent the Statute is no answer 
to a claim based on fraud. 

In 1921 deft, sold pltf. plum trees war- 
ranted as “ Purple Pershore.” Pltf. some 
years afterwards, iinding that the trees were 
not Purple Pershoro,'* brought an action 
in 1928 claiming damages for breach of 
warranty. Deft, denied the breach Ac 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation oy 
d(>ft. Ac also fraudulent concealment of the 
breach : — Held : either of these pleas was 
relevant in answer to the Stat. Limitations, 
llowever, pltf. upon the evidence had failed 
to establish the charge of fraud. — Lynn v. 
Bamber, [1930] 2 K. B. 72 ; 99 L. J. K. B. 
604 ; 143 L. T. 231 ; 40 T. L. K. 367 ; 74 
Sol. Jo. 298. 


PART HI. SECT. 8, SUB-SECT. 1. 
•o. Right to maintain action — Dis- 
mUed. aUcgatUnui raised by pteadinas — 
Whether prehminary points raised .] — 
T*ltf. iMivfng brouRht an action against 
deft, for an aooonnt of moneys received 
by deft., uu order was made in chambers 
for an account under the llules of the 
Supreme Ot„ 1909, Ord. 16, r. 1. Prior 
to the order being made pleadings had 
been delivered, ic in bis defence deft, 
made certain allegations which were 
disputed by pltf. : — Held : these 
allegations did not raise preliminary 
points to bo decided before the taking 
of the eMoounts, but polnte which would 
arise upon the taking of the acooimts. 
— Lk MssuimgR v. Gonnor, [1927] 
W. A. L, R. 66.— AUS. 


PART HI. SECT. 8. 8UB-SE0T. t.— 
B. (a). 

sd. MaieriatUy of error — PartUs 


in fiduciary retoHonshxp .] — The ots. 
will grant permission to reopen an 
aooonnt that has been settled for 
orrors less oonsiderabie than usual 
wbero the partios stand in a fiduciary 
relationship. — Rahim v. Low (1924), 
I. L. B. 3 Ran. 1.— IND. 


PART HI. SECT. 8. SUB-SBOT. 8.- 
B. (S). 

818 iy. .1 — ^Where a single 

fraudulent error is diseoyered in settled 
aooonnts. the proper order for the ot. 
to make is for the reopening of the 
whole aooonnt. — Rahim «. Low (1924), 
I. L. R. 3 Ran. 1.— WD. 


PART 111. SECT. 8, SUBJECT. S.— C. 

862 ii. — — For what mistakes .] — 
Where an error of importance has tMwn 
proved in an account stated, thomdi 
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such error may not be important 
enough to Justify the openmg of tho 
bOtUed accounts, tho ct. should permit 
the acooimts to be surcharged 6c 
falsified generally. — Rahim v. Low 
(1924), I. L. R. 3 ^n. 1.— IND. 


862 iU. Partiesin fiduciary 

reUdMnahip .] — ^The cts. will grant per- 
mission to snrohaige & falsify an 
aocount that has been settled for 
errors less considerable than usual 
where the parties stand in a fiduciary 
relationship. — Rahim v. Low (1924), 
I. L. R. 8 Ban. 1.— IND. 


8661. Ooereharge — Aequissesd ^] — 
Where an oyerohaige has been padd by 
a principal with knowledge of the 
oyerchaxge 6c without protest, he 
cannot bo permitted to question such 
payment after the accounts have been 
settled.— Rabxm v. Low (1624), I. L. R. 
3 Ran. 1. — DID. 



VoL XX.— Sguiiy. Cases 407a— 719a. 


4e7a. Varlatton ot specialty by parol agree- 

ment.] — Since by Jud. Act, 1873 (o. 06), 
B. 25 (11), as re-enacted by Supreme CouH 
ot Judicature (Consolidation) Act, 1926 (c. 49), 
8« 44, in the case of a conflict between the 
rules of law A the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment. — ^B brry V. Bbrey, [1920] 2 K. B. 316 ; 
98 L. J. K. B. 748 ; 141 L. T. 461 j 45 T. L. R. 
624, D. C. 

501 • Add, Annotaiion : — Refd. Hyman v. Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 


504. Add, Annotation As to (2) Refd. Be Walt, 
[1927] 1 Ch. 606. 

605. Add, Annotation : — Mentd. Price v. llilditoh, 
[1030] 1 Ch. 600. 

506. Add, Annotation: — Refd. Be Mason (1028), 
97 L. J. Ch. 321. 

508. Add. Annotation: — Mentd. Musical Per- 
formers’ Pi-ob'ctioii Assuen., Ltd. v, Britisi\ 
International Pictures, Ltd. (1930), 46 

T. L. R. 486. 


Part VI. — Priority. 

509a. .]— Anon. (1676), 2 Cas. in Ch. 208 ; 1 611. Add. Annotations : -Ap\d. Commonwealth 

22 B. B. 913. Trust v, Akotey, [1926] A. C. 72. Refd. Jones 

j V, Waring A Gillow, [1020] A. C. 670. 


Part VII. — Notice. 


643. Add. Annotations : — ^As to (2) Refd. Parker v. 
Judkin (1930), 170 L. T. Jo. 614. Generally, 
Refd. Be Murphy’s Estate, Morton v. 
Marchanton (1930), 74 Sol. Jo. 321. 

649a. .] — The doctrine of constructive notice 

operates adversely to a person who neglects 
to inquire ; it does not entitle such a person 
to claim for his own advantage to be treated 
as having knowledge of the facts which 
inquiry would have disclosed. — HouanTON 
A Co. V, Nothard, Lowe A WiLiiS, [1927] 
1 K. B. 246 ; 98 L. J. K. B. 26 ; 130 L. T. 
140, C. A. ; affd„ [1928] A. C. 1, H. L. 


Annotatixms : — Refd. Newsbolxne Bros. v. Boad IranHport 
Sc, General Insce. Co., Ltd., (1920] 2 K. B. 350. Mentd. 
Kieditbank Caaael Q. m.b. H. v. Sohenkere, [19271 1 KB. 
920^ (Liverpool) v, BarclaFS Bank (1927), 137 


662. Add. Annotation ; — Mentd. Public Trustee v. 

Lancaster Duchy, [1927] 1 K. B. 516. 

659. Add. Annotations : — Apld. Greer v. Downs 
Supply Co., [1927] 2 K. 11, 28. Refd. News- 
hohne Bros. v. Road Transport A General 
Insce. Co., [1929] 2 K. B. 366. 


661a. .] — Ah a general rule the equitable 

doctrines of constructive notice ore not to be 
extended to purely commercial transaollonH. 
- OiiF.Kn V, Downs Supply Co., [1927] 2 
K. B. 28 ; 96 L. J. K. B. 634 ; 137 L. T. 174, 
C. A. 

673. Idd. Annotation . (trnrraUi/, Mentd. Slav v. 
Pollaid A Morns, |1930] 1 K. B. 028. 

686. Add. Annotation : — Gt'ricrally, Refd. Man- 
chester A County Bank v. Monk (1929), 73 
Sol. Jo. 406. 

687. Add. Annotation: — As to (1) Refd. Kredit- 
bank Cassel G.m.b. 11. v, Schenkers, [1920] 
2 K. B. 4.60. 

699. Add. Annotation :— Refd. Torbay Hoiel v. 
Jenkins, [1927] 2 Ch. 226. 

719a. .] — Haix V. Smith (1808), 14 

Ves. 420 ; 33 E. R. 684. 

Aniuttaliona Consd. Pope v. Garland (1841), 4 Y. & C. Ex. 

394 ; Bryndalu v. Mact> (1854), 2 Bui. & O. 22.'> ; Gmavenor 

V. Grocn (1858), 28 L. J Ch. 173 ; I'hlUiiiM i>. Miller (1875), 

L. it. 10 O. P. 420. Refd. Adaiuii v. Lambert (1838), 2 

Jur. 1078 : Carroll v. Kviiyft, Koa>8 v. Carroll (1873), 22 

W. R. 243. 


PART IV. SECT. 2. 

•1. In Ontario — Deprivation of right 
to present claim to Department of Crown 
Lands.}— Johnston v. Steaoy, {1926] 
4 D. L. R. 902 ; 59 O. L. R. 475.— CAN. 

PART VI. SECT. 2, SUB-SECT. 2.- A. 

614 i. Time atone insuffleiesU to give 
priarth /.] — A widow & administratrix 
had oarned on the bneinesB of deoeased. 
Sc appointed her son to act as manaoor, 
giving him oheques blank as to the 
amonnt. Sc rigned on behalf of the 
trading oo. With this money the eon 
pnrohased vaiions seonrlties which he 
lodged with the bank to eecure over- 
dialts for himself Sc for the oo. The 
next of kin songht a declaration that 
the eeooritlee were assets ot deoeased. 
Sc were held by the hank in trust for 
them : — Held : the oqnitable estate of 
the bank took precedence over the 
equity of the next of kin in spite of 
the latter*s priority of Ume. — Scott 
V, SOOTT (l«ft), 68 L L. T. 187.— IR. 

PART Vn. SECT. 8, SUB-SECT. 1. 

64« 1. Mature oj 

SON V, Qbavob (1856), 2 
CAN. 


PART VII. SECT. 3, SUB-SECT. 2. 

659 I, Commercial transactions — 
Doctrine not applicable .] — Attention 
drawn to Oreer v. Downs Supply Co., 
No. 661a, supra — K. v. Mcphebson 
Sc Quiouet Sc Union Bank or Canada 
(Alta.), (19271 4 D. L. R. 937 ; 8 
W. W. R. 416.— CAN. 

659 ii. CondUhnal mh 

contract.] — ^As a general rule tho eqiUt - 
able doctrine of constructive noUoo Is 
not to be extended to purely com 
merclal transactions. 

On Apr. 29 pltf. completed pa> ment 
for a motor car which he had agr($ed to 
buy from the Motors’ Co , but wbl< b 
had not yet been received by said ce 
from the manufacturers. On receiving 
payment the Motors Co. gave pltf.’s 
wife, who had acted as pltf-’w agent in 
making payment, a m(ni<»rand«m 
showi^ the car’s serial mimlsr. On 
May 13 the Motors Co. having n'cclved 
the cor allowed pltL’s wife to take it 
away, but at their request she bnmght 
it back again In order to have It put 
in complete order, 8t it was th< rcupon 
seized by defts. Pltf. brought an 
action of repterin, Sc defts. pleaded 
th^ the oonwact of sale between the 
manufoctureci Sc the Motors Co., which 
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Itail Iseit assigned to (lefts.. Dealers 
hliuimc C’o , reserved title to tho car 
until payment In full by the Motois 
Co , whh'h payuiont had never been 
made. Haid oontiuut Sc tlio assigii- 
miut thert^of to tho Finance Co were 
oxeentid by tho manufacturers in 
Indiana. Sc together with an attar hod 
draft on tlio Finance Co. & a bill of 
lading were forwarded to u WInnijxg 
Bank Having paid the draft, tlm 
l^Jiiunce Co. seeurod the Motors ( o ’s 
execution of the contract on May 3, & 
lutcT sent the cur to the Molois to. foi 
sale Pltf. had no actual notke of the 
rmntract between tJio Meters < o Sc 
tho tnanufacturej'H nor of its ai-sigii 
mint:— Held: the decti ine of ron- 
structivr} notice was not apidkabJo to 
such a transaction. Sc the propet ty Jn 
tho car had passed to pltf., cither when 
he completed payment Sc tho znemo- 
randum of toe senul nutiibur was 
delivered to his wife or, if not then, 
when tho car was deJlveiod to her by 
the Motors Co., or on May 3 when the 
bank as agent for tho manufacturers 
received payment from tho li'toaner 

(’O - - iltNTEH V. TUANS'CANADA 
FiNA.Mh roBPN. (Man.), (19301 J 

D. L It. 340 ; (19291 3 \V. W. Jl. 60 J 

—CAN. 



Cans 787— 817a. English and Emfibe Digest Supplement. 

769. For “ (1830) ” road “ (1839).’ 


727. Add. Annotcdions : — ^Apld. MeJzak v. LiUenfeld, 
[1926] Ch. 480 ; Flcxman v. Corbett, [1930] 
1 Ch. 072. 

729. Add. AnnoiatUyn : — Apld. Flexuian v. Corbett, 
[1930] 1 Ch. 672. 

786. Add. Annotation : — ^Mentd. Hardie & Lane 
V. ChUtem (1927), 96 L. J. K. B. 773. 

746. Add. Annotation: — Retd. Be Des Beaux & 
Setchfleld’s Contract, [1926] Ch. 178. 

755a. Stock standing In joint names — Whether 
notice ot trust.] — ^The fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or shares that the 
owners are trustees, nor does it put on such 
persons the duty of Inquiring whether the 
property is held in trust. — Kaembna v. 
Central Bank op London, I/fd. (1888), 
4 T. L. B. 657. 


760a. Notice of mortgage — ^Alter payment of pur- 
chase-money countermanded — Countermand 
withdrawn.] — ^An owner of a house mortgaged 
to first, second & third mtgees. He then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivings he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being, however, 
threatened with a summons in bkpey., he 
withdrew his countermand, & the cheque was 
paid : — Held : he was not a purchaser for 
value without notice. — Tildeblby v. Lodge 
(1857), 3 Sm. & G. 643 ; 30 L. T. O. S. 29 ; 
3 Jur. N. S. 1000 ; 05 E. B. 772. 

760b. Notice of second mortgage — After first 
mortgage discharged & purchase-money paid 
but before assignment of term.] — Meynell 
V. Garraway (1662), Nels. 63 ; 21 E. B. 790. 


Part VIII. — Equitable Assignments 


770. Add. Annotaiions : — Distd. Kursoll v. Timber 
Operators & Contractors, [1927] 1 K. B. 298. 
Consd. Be Wait, [1927] 1 Ch. 606; Cotton v. 


Part IX. — Conversion 

776a. .] — ^Moncy was to be laid out in 

land, to bo settled to the husband for life ; 
remainder to raise portions for young childi*en; 
the money was afterwards invested, by 
direction of the husband, in S.8. annuities ; 
afterwards by will he devised generally all his 
manors, etc. to certain uses ; the money in 
the funds must bo laid out in land. — HiciotfAN 
V. Bacon (1793), 4 Bro. 0. C. 333 ; 29 E. B. 
920, L. C. 

803. Add. A7inotaiion : — Refd. Be Cai'narvon’s 
Chesterfield S. E., Be Carnarvon’s IIighclei*e 
S. E. (1926), 70 Sol. Jo. 977: 

807. Add. Annotation : — Refd. Be Calow, Calow 

r. Calow, [1928] Oh. 710. 

815a. Fines & Recoveries Act, 1838 (c. 74), 

s. 71.] — ^Testator, who died in 1876, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
never took effect & devised the residue of 
his i-chI estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (c. 120), 

& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 

PART Vll. SECT. 3, SUB-SECT. 6. 

780 Iv. I'oBSOselon Is In Itself 


Heyl, [1930] 1 Ch. 610. Refd. Be Smith, 
Franklin v. Smith, [1928] Ch. Id \ Be Williams, 
Bichards v. Williams, [1930] 2 Ch. 378. 


and Reconversion. 

of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee of W. : — Held : the money retained 
the character of real estate inasmuch as 
Fines & Bccoveries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed. — Jte Dickson’s Settled Estates, 
11921] 2 Ch. 108; 90 L. J. Ch. 463; 126 
L. T. 628 ; 65 Sol, Jo. 632. O. A. 

817a. Law of Property Act, 1925 (c.20),Sche<l. 

I., Part IV.— General devise.] — ^A testator, who 
<licd in 1928, devised to applt. all his freehold 
A copyhold property & gave all his leasehold 
property & personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to one-fourth part of 
certain mines &> minerals : — Held : as a result 
of Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV,, & sect. 35, the real property became 
subject to a trust for sale, with the result 
that testator’s interest became, on the 
passing of the Act, personal property by 
reason of the conversion so effected, &, there- 
fore, passed under the gift of personal estate 
A not to the devisee. — Be^ Ke^fthorne, 
Charles v. Kempthoknb, [1930] 1 Ch. 208 ; 

without risk, igmoro. — N ationai. Bank 
OP Austoaiasia. Ltd. v. JoBmra, [10211 
1 W. W. R. 379.— CAN. 


notice ot the title under which such 
possession Is retained which any one 
deolinir with the property cannot, 
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Vol. XX.— Equity. Cases 817a-1049a. 


99 Jj. J. Ch. 177 ; 142 L. T. Ill ; 46 T. L. R. 
16, 0. A. 

AnnoiaUona : — ^A.ldd. Re NenTuun, Slator v. No^Mnan. [19301 
2 Ch. 409. Bold. Re Llttlowuod, Clark v. Llttlcwood 
(1930), 47 T. L. B. 79 ; Jte Tong, Hilton ». Bradbury. 
|1030] 2 (^. 400 ; Re Cruse, Guss v. Ingham, [1930] W. N. 

817b. Specific devise.> In 1922 testator 

& his brother J. were seised of B. as tenants 
in common in fee simple in equal undivided 
moieties. By his will dated May 16, 1922, 
testator specifically devised “ all my moiety 
or equal half part or share & all other my 
share in ” B. to J. 

On Jan. 1, 1926, the Law of Property Act, 
1926 (c. 20), s. 35, & Sched. I., Part IV., 
para. 1 (2), came into operation, & B. thence- 
forth vested in testator Ac J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering? or con- 
firming his will : — Held : the specific devise 
was adeemed by the imposition of the 
statutory trusts, & J. took nothing there- 
under. — Re Newman, Slater v . Newman, 
11930] 2 Ch. 400 ; 99 L. J. Ch. 427 ; 143 
L. T. 676. 

820a. .] — Conversion out & out of real into 

personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of tht‘ real 
estete shall bo treated at his death as if it 
had in all respects the quality of personal 
estate. — ^W hytai.l v . Kay (1833), 2 My. Ac K. 
705 ; 3 L. J. Ch. 94 ; 39 K. 11. 1 136. 

Annotation Mentd. Swift v. Nash (1837), 0 L. J. Ch. 303. 

869 Add. Annotations : — Rcfd. Re Conquest, Koyal 
Exchange Assee. v. Conquest, [1929| 2 Ch. 
353 ; Re Whitaker, Rooke o. Whitaker. 1 1929 1 
1 Oh. 662. Mentd. Re Gray, Public Tnislee 
V. Wodehouse (1920), 70 Sol. Jo. 1112 ; Re 
Robins, Holland v, GilJam, [19281 Ch. 721 ; 
Re Smith, Vincent v. Sinitli, [1939] 1 Ch. SS. 

871. Add. Annotation Consd. Re Wliite, Pitman 
V. White (1929), 46 T. L. R. 30. 

914a. .] — CoLLiNGWooD V. Wallih (1727), 

1 Eq. Cas. Abr. 395 ; 21 E. R. 1 128, L. C. 

915. Add. Annotations Refd. Ormond Invt*st- 
ment Co. v. Betts, [1927] 2 K. B. 320. Mentd. 
Ormond Investment Co. v. Betts, [1928] A. 0. 
143. 

937 a. Specific devise of land subject to con- 

tract for sale.] — Testator in 1926 devised all 
his behold property situate at B. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as Joint 
tenants, &> gave & bequeathed his residuary 
real & personal estate to other pei^ns. 
Testator possessed at the date of his will an 
undivided moiety in some thirty-seven acres 
of freehold land at B., ten & a half acres of 
which he had, in 1021, contracted to sell. 
He died in 1925, before the purchase had been 
completed, & owing to difficulties of title 
completion did not take place until Bee. 
1926 i^Held : the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 


proceeds of sale, to pass whatever estate 
testator had in the property, though it was 
only part of his frecmold land at B., to the 
specific «1evisees. — Re Calow, Calow v. 
Calow, [1928] Oh. 710 ; 97 L. J. Oh. 263 { 
139 L. T. 235; 72 Sol. Jo. 437. 

956. Add. Annotation : — Apid. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

962. Add. Annotalioyi : — Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

964. Add. Annotation : — Apld. Re Calow, Calow v. 
Calow, [1928] Ch. 710. 

970. Add. Citaiion : — 1 Coll. 80, n. 

992. Add. Annotation : — -Refd. Re Silva, Silva v. 
Silva, [19291 2 Ch. 198. 

1006. Add. Annotation ; — Consd. Hv Silva, Silva 
Silva, [1929] 2 Ch. 198. 

l'007a. -.] In 1921, by an 

order of the Ch. Biv. funds in ct. belonging 
to S., a i>orhon of unsound mind not so found, 
were invested in a freehold house as a 
residence for 8. The order did not say 
whether the house was to be regarded as real 
OP personal estate. The house was stild, 
pursuant to an order of the masitu* in lunacy, 
in 1927, Ac the proceeds of sahi were invested 
in 34 per cent. Conversion Stock. S. di(‘d 
in 1928 a widower Ac without issue: — Held: 
tlie freehold house becaim^ the real estate iif 
S., Ac that the proceeds of sale retained the 
character ol r«*al estate, Ac passi'd to the h<‘ir 
at law. — Re Silva, Silva v . SiiiVA, [1929] 

2 Ch. 198 ; 98 L. J. Ch. 459 ; 11 1 L. T. 452. 

1008. Add. Annoialion: -Folld. Re Silv.i, Silva v. 
Silva, [19291 2 Ch. 198. 

1034. Add. Annotation: — Apld. Re Price, [1928] 
Oil. 579. 

1037. Add. Annotation Consd. Re Ruml, Cruik- 
hhank e. Willis, [1929] 2 Ch. 155. 

1040a. - .J “A huMhand by his will, 

duelled the reinairuler ol tlu* produec of bis 
leal & iiersonal estete to be placed out at 
interest, Ac the dividends Ac produce thereof 
to be paid to his wife during her life : — Held : 
she was entitled to have all the propeHy of 
testator, including Ihe revel sionitry interest 
in the annuity, treali'd eouv'^erted at the 
time of te.stator’B death.— J <uinson v . Routii 
(1857), 27 Ti. J. Ch. 395 ; 6 W. K. 6. 

Annotation : — Reid. Unrrlugtoa (GounteHs) v. Atherton 
(lHt»l), 4 New Hop. 20f». 

1049a. .J Testator devised his real Ac 

personal estate to trustee's, charging them not 
to faC'll, if they could avoid it, the real property 
till the end of nineteen years ; but if they 
should sell jiart, to apply the proceeds to 
pay off bis mortgage debts, Ac to hold the 
residue till the end of the nineteen yeais, 
wlien the iiroceods were to be paid to his 
children, A., B. Ac in certain share's. The* 
trustees declined to accept the tiust. All 
the ccstuis que trust then executed a dot'd 
of trust, by which they agrt't'd to divide* tlie 
property into two classes. Class 1 was to bee 
sold immediately, to pay tesfatoi's debts. 
Class 2 was to be held by the* trustee's named, 


PART IX. SECT. 2, SUB-SECT. 3.— A. 

925 ill. -1 — M. having 

spectflcally devised certain land, entered 
Into an agreement with the tenant of 
portion of the land that, in the event 
of the Irish Land CommlSBion advanc- 
ing £500 Guaranteed Land Stock to 

J.B. 


the tenant, the tenant would 
& ho woufd sell, for that ^ 
agreement provided that 
%uld execute the formal Land Com 
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oarrlod out: — HtUl : the land stock 

B assud under the reHidiiary clause In 
tie will aa personalty as Ac from the 
d&Ui on which the Land Gommlasion 
agreed to advance the purohaae money. 
—Milky t>, Carty Ac Mixjrr, ( 1927 ] 
I. H. 541.— IR. 
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in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rents accruing to the parties as entitled 
under the will, & with power to a n^jority 
of the trustees to sell even within the nineteen 
years, at the end of which period, however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died betore the end of the nineteen years : 
— Held : (1) under the trust deed there was 
a conversion out &> out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale ; the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) semble : under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only lor 
a certain limited pmpose, that is, to pay 
debts of testator. — v. Atherton 
(1852), 20 L. T. O. S. 170, H. L. 

1061a. Discretion to sell immediately for 

limited purpose.] — ^F ebrib v. Atherton, No. 
1049a, ante. 

1068a. -- — .] — When property is given by will 
on trusts for conversion A investment, 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to postj .me the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
been but has not been converted by trustees, 
interest should be calculated at the rate of 
3 per cent. — Rowlls v, Bebb, Be Rowlls, 
Walters v. Treasury Solicitor, [1900] 
2 Oh. 107 ; 69 L. J. Oh. 662 ; 82 L. T. 633 ; 
48 W. R. 662 ; 44 Sol. Jo. 448, C. A. 

AnnofationB : — Consd. Re Wood^ Gabolllnl v. Woods, [1904] 

2 Oh. 4 ; Re Baker, Baker v. Public TruHtoo. [1924] 2 Oh. 
271. Befd. Re Hargroaros, Hargreaves v. Hargi’eaves 
(1902), 86 L. T. 43 ; Re Wlilteford, Inglis v. Whlteford, 
[1903] 1 Oh. 889 ; Rc Beech, Saint v. Beech. [1920] 1 Ch. 
40. 

1268. Add. Annotation : — Reid. A.-G. for Alberta 
V. A.-Q. for Canada, [1928] A. C. 475. 

1283a. Reconveision by loreclosure —Effect of 
Conveyancing Act, 1011 (c 87), s. 9 — 
Intention to accept reconversion.] — Testator, 
who died in 1861, devised liis real estate in 
strict settlement ^ empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any paii thereof, & directed them 
with such consent to invest the proceeds of 
sale in the purchase of freehold land or in the 
public fun^ or on I'eal securities to be 
respectively settled & held to & upon such , 
uses & trusts corresponding as nearly as < 


mig^t be with the uses & trusts therein 
declared concerning the land sold, with power 
for the trustees from time to thne ^h 
the like consent to vary such investments. 
In the events which happened the material 
limitations of the will resulted as follows: 
To the use of E., T. dc J. successively for life 
in the order named, with remainder to the use 
of E., T. & J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, with remainders over. In 
1867 part of the land was sold & the proceeds 
invested in ihtge. of freehold land. In 
1871 E. died leaving an only dau^ter. In 
1881 T. died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to wUch J. 
was party, the foreclosed land was con- 
veyed to the uses dc upon the trusts of the 
will as if the same had been thereby specifically 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 87), s. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of E. claimed the foreclosed land as tenant 
in tail imder the limitations of the will, E., 
T. dc J. never having disentailed: — Hdd: 
(1) owing to the power to vary investments, 
the crucial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconversion of the 
pro:perty into realty, & that there was no 
eqmty on the part of any cestui que trust under 
the to have the personal character of the 
investment restored to it ; (2) by the deed 
of 1899, to which all the parties able to con- 
trol the character of the investment of the 
trust fund wore parties, the foreclosed land 
was duly adopted as real estate & settled to 
the uses of the will ; (3) although Conveyanc- 
ing Act, 1911 (c. 37), s. 9 (6), may apply to 
land foreclosed before the commencement 
of the Act & remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
a case like the present where previously to the 
commencement of the Act the foreclosed 
had been dehmtely accepted & settled as ig-nd 
& rights acquired thereby ; (4) even if, by 
virtue of sub-sect. 6, Conveyancing Act, 1911 
(c. 37), 8. 9, was to be deemed to apply to 
foreclosed lands as from the date of fore- 
closure, the terms of both sub-sects. 8 & 4 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land into money under sub-sects 1 & 2 ; (6) 
the foreclosed land had become legally vested 
in the daughter of £. in tail as the heir in 
tail of E. — Be Bogo, Allison v. Paice, [1917 1. 
2 Ch. 239 ; 86 L. J. Ch. 636 ; 116 L. T. 714. 

AnmUai<m:--GeneraUy, Befd. Re Twopeny, Monro v. 

Twopeny (1924), ISO L. T. 816. -"iwaru v. 


PART IX. SECT. 4, SUB-SECT. 8.— £. 

sa. .Setikd Land Act» 1882 (c. 38), 
8. 22 (5) — Conairwiwn.} — Held: this 
sub -suet, by its terms applies in favour 
of persons for, Sc, to whom, the land, if 
not disposed of, would have been held 
3c gone uuder the settlement. Onoe 
the beneficial interest has beoome 


absolutely vested iu possession in a 
remainderman, the sottiument has oomo 
to an end, & any subsequent devolution 
from such reznaiudermau cannot be 
said to be under the settlement. — 
Bsnmktt V. Lucas, 11029] I. li. 606. — 


person <U>sahtkly 
pitied.]— Although toeTO may be a 
trust for oonversion, the beneflcdarles 
ff absol^lv entitled, elect to 
t^e the properto In its aotnal state.— 
hUNDY (1876), 23 Qr. 

244.— -CAN. 
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lS16a. Oontlngeiit reversionary iiiterest->In 
personal^.] — ^Testator, who was entitled 
m rerersion expectant upon the determination 
of his wife's interast contingently upon no 
issue of the manriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 
mairiagp in 1880, to trustees upon trust for 
sale, died in 1886 in his wife's lifetime, 
havii^ devised the real estate, which had 
remained unso^, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. There was 
no issue of the marria^. The real estate 
was not sold in the lifetime of the wife, who 
ac^pted the beneOts under her huslMnd’s 
will & died in 1921 : — Held : inasmuch as 


at his death testator's interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being bom who might attain a vested 
interest, h reversionary because it was 
expectant upon his wife's life interest, 
testator was not competent to effect a 
reconversion by his will, because he never 
became entitled to an absolute interest ^ 
the property before his death, A the property 
passed under liis will as personalty. — 
Sturt, Db Bunsbn v. Hardings, [19221 
1 Ch. 410 ; 91 L. J. Oh. 289 ; 120 L. T, 460 ; 
66 Sol. Jo. 236. 

Add. Anmiation : — Consd. Re Silva, Silva v. 
Silva, 11929] 2 Oh. 198. 


Part X. — Election. 


142ia. Legacy to heir-at-law — Will in- 

operative to pass real estate.] — G., by his 
will, gave all he should leave In the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
A as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, hut, as there were no witnesses to his 
will, it descended to the heir-at-law : — Held : 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate. — ^F arqu- 
IIARSON V, COLVILLB (Lobd) (1772), Kom. 
129, L. 0. 

1428a. ,] — Gainer v. Ounyngham 

(1750), 1 Bli. 27, n. ; 4 E. R. 10, L. 0. 

Annotation ; — Consd. Ker v. Wauchope (1819), 1 Bll. 1. 

1488a. .] — Whore by her will a wife 

expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own property, & there 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
^probate & to reprobate its provisions: — 
she was in no way precluded from 
exercising her power of appointment by a 
subsequent will. — G ray v. Pebpetuai. 
Trustee Co., [1928] A. 0. 391 ; 97 L. J. 
P. C. 85 ; 189 L. T. 469 ; 44 T. L. R. 654, 
P. O. 

1489. Add. AnnoUditm : — ^Mentd. Re Field, Sander- 
son V. Young, [1925] Ch. 636. 

1552a. Provision lor forfeiture in case of dispute — 


Election.] — Rr Whitwijll, Senior v. Wilson, 
[1890] W.N. 171. 

Annotation . -Reid, naynea r. Fostor, [1901] 1 Ob. 361. 

1578a. .] — Where successive irrevocable 

appointments are made in favour of the same 
person, the latter appointment will bo held 
to be in substitution for the former, if such 
appears io be the intention of the dont^o of 
the power, & the i)erson in whoso favour the 
appointments are ma<lo will be corap<'IIod 
to elect between them. — England v. Lavkbs 
(1868), L. R. 3 Eq. 03 ; 15 W. R. 51. 

Annofattons • — Expld. Tie Tanorod’u Soniorvlllo v. 

Tanned, He Holi)y, Church t». 'I'anorod, [1908) 1 Oh. 716. 
Reid, lie Eardluy’s wDl, Simoon t> Freeiuantlo, [1920] 
1 Oh. 397. 

1580a. Appointment to object within extent of 
power — No object In fact In existence — No 
election.] — Bulwer v. Hoare (1826), 3 
L. J. O. S. Ch. 227. 

1581a. Invalid delegation of power - Gifts conferred 
on persons entitled under appointment 
exercised under delegated power — No election.] 
--Re Stevens (1012), 134 L. T. Jo. 83. 

1582. Add, Annotafion : Mentd. ftc Villar, Public 

Trustwe v. Vi1]hi, [1929] 1 I'h. 213. 

1619a. Marriage settlement — Husband not 

entitled to elect against interests of other 
parties to marriage settlement,] — Choker v. 
Martin (1827), 1 Bll. N. S. 673 ; 1 Dow. & Cl. 
15 ; 4 E. K. 087, H, L. 

AnnoteUton : — Consd. Anatoy v. Newman (1870), 39 L. J. Ch. 
769. 

1637a. .] — Testator having directed 

his exors. to sell whatever real estates ho 
might die possessed of, having given 
benefits to his heir-at-law, afterwards ac- 


PART IX. SECT. 9, SUB-SEOT. 2.— 
E. (o). 

1349 L Election on behalf of infants 
By court.} — Where clrcomsUuicee make 
it highly advantageous for an Infant 
devisee, an order will be made on his 
behalf granting election, to talm 
property in its actual state before its 
oonversioQ de facto where tho will 
dire^ conversion . — Be Gann (1916), 
34 W. L. B. 296 ; 10 W. W. B. 447 ; 
26 Man. L. B. 286.— CAN. 

PART X. SECT. 2. SUB-SEOT. 

B. (e). 

■e. Income of eetate left to to 

wig for life — Widow** propetiy left after 


her death to son by codicil — Income 
recevoed by vrkUno till vnll dt codieU 
‘^ooedr—IAobUiiu of widow on election 
apainet will .] — Testator by his will left 
the Income of his eetate to his wife for 
life, & direct that after her death 11 
should be disposed of os set out in a 
oodlofl, not to be opened until after 
her death. By the oodioil ho disposed 
of all his estate among his rblldren. 
giving to two of them, after the d< uth 
of his wife, a certain property, whit h in 
reality belonged to ner. His Avidow. 
without pr^mng the will, rerolvfd all 
the income of the estate for ti \ e years, 
after the lapse of which tho will he 
oodioil were proved. She then elec^ 
against the will : — Held : her election > 
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related back in, 8c she was liable to 
account from, the doio of 
death ; but, as she uas not cnllocl upon 
to elect until this action was hroutcht, 
she should not bo oharirt <1 with intemst 
in the meantime - Vwtt* v. Uav/s 
(1890), 27 O. II. 632. CAN. 

PART X. SECT. 3, SUB-SECT. 9. 

sp Widow takino dtfjerenl inlereete 
under u’itt.j- Under S 'h will his widow 
took absolutely thirty-tour acres 
devised to her worth $1,000; she also 
took fui life his house & lot garden 
worth about $i,600, but sublect to a 
son’s he a daughter's xisdit " to have a 
liomo " there ’* as long as they are 
single.’* The son took absolutely the 
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quired other lands : — Held : the heir was not 
bound to elect. — ^Back v. Kbtt (1822), Jac. 
684 ; 37 E. B. 952. 

ArmotoHoriB : — Consd. Churohman v. Ireland (1831), 1 Russ. 

Sc M. 250. Bold. Schroder v. Schroder (1854), 3 £q. Hep. 

97 ; Hance v, Truwhitt (1862), 2 John. Sc H. 216. 

1648a. Bequest of debt to mortgagor — Devise of 
reversion In property mortgaged.] — Testator 
having a debt secured on lands, gives the 


mtge. money to the mtgor., & desires that he 
will give a reversionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate. — 
Lewis v. King (1789). 2 Bro. C. C. 600 ; 29 
E. B. 330, L. C. 

Armotatitm : — Consd. Whittaker v. Whittaker (1792), 4 Bro. 

O. C. 31. 


Part XI. — Satisfaction and Ademption. 


1763. Add, Annotation: — FoUd. Re Ware, Be 
Bouse, Ware v. Bouse (1926), 70 Sol. Jo. 691. 

1769. Add. Annotation : — Ae to (1) Apld. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 

1772a. .] — ^Walpole v. Conway (Lord) (1740), 

Barn. Ch. 153 ; 27 E. B. 693, L. C. 

AnnoiaHona : — Distd. Tolson v. Collins (1799), 4 Vos. 483. 
^Id. Doujrlas V. Wllles (1849), 7 Hare, 318. Befd. 
]^khazn v. Smith (1749), 1 Ves. Son. 258. Mentd. 
Ciinninsham v. Moody <1748), 1 Ves. Sen. 174 : Doo d. 
Willis «. Martin (1790), 4 Term Rep. 39 ; Doo d. Tanner 
V. Dorvell (1794), 5 Term Rep. 518 ; Smith v. Camelford, 
Lord (1795). 2 Ves. 698 ; Phipps v. Ackers (1842), 9 Cl. & 
Fin. 583. 

1840. Add. Annotation : — Distd. Re Binns, Public 
Trustee v. Ingle, [1929] 1 Cli. 677. 

1878. Add. Annotation : — Apld. Re Ware, Re 
Boilsc, Ware v. Bouse (1920), 70 Sol. Jo. 091. 

1873a. .]-*-^There is no su h obligation, 

according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father ; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement ; in 
such a case the intention to advance is a 
question of evidence. — Bennrt v. Bennet 
(1879), 10 Ch. D. 474 ; 40 L. T. 378 ; 27 
W. B. 673. 

Annotation : — ^Reld. Re Ormo, Evans v. Maxwell (1883), 
50 L. T. 61. 

1873b. .]— (1) No presumption aiiscs in 

cases of dispositions in favour of children by 


a mother unless she has placed herself in 
loco parentis towards themr & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will : — Held : the provision in the 
maniage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, the codicil was not inconsistent 
with such a view. — Be Ware, Be Bouse, 
Ware v. Bouse (1926), 70 Sol. Jo. 691. 

1878. Add. Annotation : — As to (3) Refd. Re Binns, 
Piiblic Trustee v. Ingle, [1929] 1 Oh. 677. 

1918a. .] — If a father devises to a daughter a 

portion equal or greater than what she is 
entitled to out of liis land by settlement, 
that is a satisfaction, but the daughter may 
have her election. — Bridges v. Hales (1729), 
Mob. 108 ; 26 E. B. 298, L. C. 

1920a. .] — Bridges v. Hales, No. 1918a, 

ante. 

2006a. .] — The principle deducible from the 

dictum of the Ct. of Appeal expressed in Re 
Scotty Langton v. Scott y No. 1840, namely 
that, in the distribution of a testator’s 
estate amongst his children & the chUdren 
of deceased children, children claiming to take 


rest of toHtator's land worth about 
83.500, 8c at tho widow’s death took 
“>tho houBo 8C lot Sc garden ” also : — 
Held : the widow was not put to her 
election. — J?e Srxsmith (1925). 67 

O. L. R. 283.--CAN. 

sq. CHft of legacy cf* maintenance to son 
— Gift of mortgage debt to mortgagor — 
Mortgage debt premowdy assigned to son, ] 
— Rosborouou V. St. Andiucw’h 
Chubcu, The Trustees of (1917), 56 
S. C. R. 360 ; 38 D. L. R. 119.— CAN. 


PART X. SECT. 1, SUB-SECT. 2. 

1691 ii. .]— P. In Feb. 1921, 

conveyed oertain lauds to a trust oo., 
Sc by a doclaratiou of trust of even date, 
oocepted by tho trust ou.. declared 
certain trusts upon which the lands 
wore to be held. P.’s wife was to have 
a life interest in three of the parcels 
conveyed, Sc certain other benefits, 
8t at her death tho property was to bo 
distributed among P.’s children : this 
life interest was to be In lieu of dower 
in all p.'s lands. On Feb. 21, 1921, 
P., by letter, requested the trust co. 
to slfim a declaration of trust to tho 
efloct that it held one of the parcels 
of land conveyed to it, in whioh the 
wife was given a lifo interest, in trust, 
for paymont to an investment sooioty 
^ 17.600 " which pays off the loan on 
stock tor that amount held by my wife,*' 
Sc this the trust oo, did. By P.'s will. 


made on the date of the oxecution of the 
oonveyanoe & declaration, he appointed 
the trust oo. his oxor. & ti'usteo. The 
wife took nothing under the w'Ul. P. 
died in July, 1921. In Jon. 192.3, 
the trust oo. mado a mtgo. lu favour of 
an ossuranoo oo. upon throo of tho 
properties in which the widow claimed 
a life estate, to secure ropaymont of 
a largo sum of money which was 
advanced to tho trust co. & whioh tho 
trust oo. applied In paying off loans 
• made to P. In an acUon by tho widow’ 
against tho assuranoo co. for a doclaru- 
tlon as to her rights under the trust 
deed & declaration Sc for other rolief : — 
Held : pltf. having taken Sc continued 
in po88<^ou of tho properties in whioh 
she claimed to havo a life interest, had 
elected to take the benefits given to 
her by the trust deed & declaration. Sc 
was, therefore, tenant for life of the 
throe properties referred to. — Purdom 
V. Northern Life Ass’ce Co. op 
Canada, [19281 4 D. L. R. 679 ; 63 
O, L. R. 12,— CAN, 

PART XI. SECT. 1. 

1748 i. Satisfaction defined.] — Satis- 
faction Is tho donation of a thing, with 
the iutontioD, either expressed or 
implied, that It is to be taken, either 
wholly or in part, in extinguishment of 
some prior medm of the donee. The 
doctrine has no application to oases 
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where tho prior portion has actually 
boon transferred or paid. 

One whoso life was Insured assigned 
to his son a portion of the Insurance 
moneys 81,000, in conbideration of on 
\mdcriakiDg by tho son to advance 
from time to time moneys necessary to 
pay parts of the premiums. Subse- 
quently the insured made bis will by 
which he gave to hi<« bon $1,000 “ out 
of tho money payable at my death out 
of my life Insurance policy ” : — Held : 
the $1,000 given by the will could uot 
be regarded os a satisfaction of tho 
$1,000 asslguod to the son. — Re Mareb 
(1921), 64 D. L. R. 516 ; 50 O. L. R. 
473.— CAN. 

PART XI. SECT. 8, SUB-SECT. 2.— 
A. (a). 

■r. By payments to legatee — Jn 
U stator's lifetime.] — Held: a sum of 
money paid by testator to persons to 
whom no bad bequeathed one-half 
of his offeots, was an anticipated pay- 
ment of their provision. Sc not a 
donation. — Buchanan v. Crawtord 
(Moixison) (1824), 2 Sh. So. App. 445. 
— SCOT. 

PART XI. SECT. 8» SUB-SECT. 3.— 
C. 

1002 I. In respect of reaUy.] — Doe. d. 
Shore v. Saunders (1842), 2 Kerr, 18. 
—CAN. 



by substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator ; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate . — Re Binns, Public 
Trustee v, Ingle, [1929] 1 Ch. 077 ; 98 
L. J. Ch. 307 ; 141 L. T. 91. 

2012. Add, Annotation : — ^Mentd. Chaney v. 

Maclow (1928), 97 L. J. Ch. 345. 

20S0a. .] — Re Ware, Re House, Ware v . 

Bouse, No. 1873b, arde. 

2046a. Although Interest unpaid at date of 

death.] — A person, who borrowed £100 
carrying interest at 6 per cent, per annum, 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 
the debtor’s death there was interest duo & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy &• interest on the debt, up to the 
date of payment. The creditor then sued for 


Vol. XX-Eqaity. Casta 200ea-SN6. 


the amount of the debt HeZd : the rule, 
that a legacy to a creditor of an amount equal 
to or greater than the debt owed by the 
testator to the ersditor operated as a satis- 
faction of the debt, applied notwithstanding 
that there was interest due & unpaid in respect 
of the debt at the date of testator’s death. — 
Fitzgerald v. National Bank, I/td., [1929] 
I K. B. 394 ; 98 L. J. K. B. 382 ; 140 L. T. 
406. 


2047a. Bequest antecedent to debt.] — Roberts 

V. Bennbt (1090), 2 V’^ern. 136 ; 23 B. B. 605. 
Annoiation .* — Retd. Northoote v, Northoote (1702), Colies 
287, H. L. 

2057a. Although Interest unpaid at date of 

death.] —Fitzgerald v. National Bank, 
Ltd., No. 2010a, ante. 


2075a. .] — Re Shafto, Fawcett w. Shapto 

(1903), 48 Sol. Jo. 68, C. A. 

2101. Add, Annotation Mentd. Rc Pennington 
& Owen, [1925] Ch. 825. 


2102a. .] — LIobbs v, Taitr (1738). West 

temp, Ilard. 582 ; 2.5 B. B. 1096, X/. 0. 
Anmitation: -Consd. Wallace v. Pomfrot (1805), 11 Ves. 
.» 12 . 


2138. Add, Citation : — 3 Bro. 0. C. 242. 

2188a. .] — Kemp (Lady) v, Kemp (107 1 ), 

2 Rep. Ch. 63 : 21 R. R. 617. 


Part XII. — Performance. 

2266. Add. Annotation : — Mentd. /ic Oiovo-Orady, Plowden v. Lawrence, [1929] 1 Oh. .557. 


Part XIV. — Merger of 

2367a. .] — Norfolk v. Gifford (1690), 

2 Vern. 208 ; 23 E. R. 735. 

2373. Add. AnnoUdion: -Mentd. Re MilK MilL 
r. La^M'cncc, [1930] 1 Oil. 651. 

2373a. .] — Where under a marriage settle- 

ment the tmsls of the wife’s property were 
for the wife for her life ^ after her death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will appoint with 
an ultimate trust for next of kin, & the wife 


Estates and Charges. 


tlieil & her will op<‘rat«3(J as an exercise of the 
pow'cr of appointment in the husband’s 
favour, on an application by the husband to 
li.ave tlie trust transferred to him on the 
ground of merger of his interests .—Held: 
there had been no iner^r of the husbands 
life est ate in the nwiTsion, because the two 
estates were not coterminous, & an estate 
might come into existence on an alienation 
of his life esta-to in favour of possible children 
on a re-marriago. —Re Chance’s Sbi’TLEment 
Trusts, Cuancb v. Billing ( 1918), 62 Sol. Jo. 
349. 

!395. Add. Annotation : — Aa to (2) Dlstd. Be Silva, 
Silva V. Silva, [1929] 2 Ch. 198. 


PART XI. SECT. 4, SUB-SECT. 2.- A. 

2037 ii. .1 — A testator by 

hw will, after directing the payment 
of all hia inst debts, appointed F. to bo 
one of hia three exors. Sc trustees. & 
went on to declare that F. should ** bo 
paid out of my estate the debt or sum 
of money owing by me to him the 
amount of whi^ the said F. will dis- 
close to my other trustees.*’ F. 
renounce probate Sc lodged with the 
exors. a statement of the amount of 
hip olaim : — Held : the words of the 
will did not create a legacy, but the 
testator’s purpose was to acknowledge 


at he was indebted t« I’. In 
itain amoimt Sc that h . was entitled 
Iiayment of tbo sum ;?'bich he 
mod as owing, without fiuthor 
restlgatlon or Inquiry on the part 

the exors. — F itzpatrick 

LBERT t>. Fitzpatrick, 22 las. l. it. 

AUS. 

iRT XI. SECT. 4, SUB-SECT. 3.— B. 
2069 1. AddUion to annuUV;]--<^^^ 
OoLB (1838), 5 O. S. 744 .— CAN. 

>ART XII. SECT. 3, SUB-SECT 2. 
•k. Failure to pay contnlfuiione- 


oint venture — W/ielher abandon^^A 
Dadson V. GBB.sr & i, 

D. L. R. 479 ; 119281 1 W. W. K. 


PART XIII. SECT. 3. 

IV. General rule.] — In order to 
irsbal, not only must Uiero bo two 
ditors of the saino p<Thon, but one 
them must have two funds belonging 
the same pe»>»ou to which h» can 
ort.~]loyAL Bank op Can^a e. 
BV, 11921] 2 W, W. K. 929.— CAN, 
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Part XV. — Subrogation. 

2424. Add. Annotation : — ‘Reid. Page v. Scottish Insce. Corpn. (1029), 08 Ii. J. K. B. 308. 


Part XVIII. — Equitable Defences. 


2481. Add. AnnotaUon : — Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. 0. 641. 

2483. Add. Annotation : — Apld. R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 476. 

2489a. .] — Whalley v. Wiialley (1860), 2 

De G. P. & J. 310 ; 45 E. Ii. 641, L. JJ. 
2490. CitaHons : — ^For “ 3 Bro. C. 0. 646 ** read 
“ 3 Bro. G C. 639, n.” 

Add. Annotaiion : — Aa to (2) Consd. Weld v. 
Potre (1928), 97 L. J. Ch. 399. 

2497. Add. Annotaiion : — Aa to (1) Reid. Weld v. 

Petre (1928), 97 L. J. Oh. 399. 

2612. Add. Annotationa: — Aa to (4) Consd. Weld 
V. Petro (1928), 97 L. ,1. Ch. 899. Reid. 
Anchor Trust Co. v. Bell, [1926] Ch. 805. 
2513. CUationa : — ^For “ L. R. 5 0. P. 221 ” read 
“ L. R. 6 P. 0. 221." 


Add. Annotationa : — Aa to (2) Apld. Weld v. 
Petre (1928), 97 L. J. Ch. 809. Reid. Anchor 
Trust Co. V. Bell, [1926] Ch. 805. 

2520. Add. Annotation : — Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2521. Add. Annotationa : — Consd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2525. Add. Annotationa : — Consd. Legh v. Legh 
(1930), 143 L. T. 161 ; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2527. Add. Annotation : — ^Refd. Jones v. Waring & 
Gillow, [1926] A. O. 670. 

2541. Add. Annotaiion : — ^Mentd. The St. George, 
[1926] P. 217. 

2552. Add. Annotaiion : — ^Reld. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 

2554. Add. AnnotaUon : — ^Reld. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 


Part XIX.— Ne 

2637a. .] — ^A.-G. v. Mucklow (1816), 1 

Price, 289 ; 146 E. R. 1406. 

2667a. Not residuary legatee.] — A residuary legatee 


exeat regno. 

cannot have a writ of ne exeat regno against 
a debtor of testator, on the ground that he 
colludes with the exor, — Gbaveb v. Griffith 
(1820), 1 Jnc. & W. 646 ; 37 B. R. 514, L. C. 


Part XX. — Quia 

2702a. Nature of action.] — ^A quia timet action is 
a proceeding by which the ct. is enabled to pre> 
vent its jurisdiction from being stultified. — 


Timet Actions. 

Ra Andbbson-Bebry, Harris v. Griffith, 
[1928] Ch. 290 ; 97 L. J. Ch. Ill , 138 L. T. 
364, C. A. 


PART XV. 

2424 t. Dc/hiUwn .] — As a s^norol 
rule tho dnotrfno of Bubrutcatlon does 
not apply In favour of a party who has 
not paid money or Riven soniethlnR in 
satisfaction or extinRaishment of a 
security, claim, or demand, or partly 
so, or who has not paid somethJuR by 
way of gottinR in a soonrity, or the like. 
— OouBSOUJES V. Fookbs (1889). 16 
O. R. 691.— CAN. 


PART XVI. SECT. 1, SUB-SECT. 2.— A. 

2428 I. What 4a 

ddwered under hire-purchase agreement 
— Bight to seise goods on failure to pay 
instalment .] — ^A blre^purcbaso aaree* 
ment relatinR to a motor truck pro-nded 
for payment in nine monthly instal* 
ments. The hirer could become tho 
o^er of the truck on payment in full 
lustalmonts & a rupee extra, 
un zalluro on part of tho hirer to pay 
any instalmonf as it became due, the 
™er WM entitled to seise the truck 
« or^t its ^ aluo as against tho amount 
due. but BUbJeot to a condition that the 


ownw in no oaso would credit the hirer 
with more than the amount still duo 
on the contract : — Held : the clause 
of the agreement which enabled the 
ownor to seize tho truck, 8c. keep it 
without making any payment to tho 
hirer oven though the value of the 
truck may he very greatly in excess 
of the amount due under tho agree- 
ment. was a stipulation by wav of 
penalty which the ct. oan relieve 
against under Contract Act, s. 74. — 
MXUNO Ba Oh v. Motor Hoobb Co. 
(1929), 1. L. R. 7 Ran. 431.— WD. 

PART XVI. SECT. 1, SUB-SEOT. 8.— €. 

■w. Hiaeount far prompt payment .] — 
HOd : a penalty, & relief granted. — 
CoLaBOVBv. Quhdy (1914). 28 W. L. R. 
731 ; 17 D. L. R. 45.— CAN. 


PART XVL SECT. 1, SUB-SECT. 2.— D. 

1 i. .1 — In tho ease of a 

sale when the conditions are that tho 
purchaser shall forfeit the money 
which ho has paid if he makes default 
in any future payment, the ot. will 
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relieve the purohaser from forfeiture 
where the non-payment has been the 
result of the deliberate misrepresenta- 
tions of the vendor. In order to expose 
tho purohaser to forfeiture. — Re Stan- 
ley & Bunting, (19241 3 D. L. R. 
599 : 5 C. B. R. 18.— CAN. 


PART XVI. SECT. 1, SUB-SECT. 8. 

BZ. PenaMy being reaervoHon only of 
eztsttng legal right — BeHef not granted.] 
— Boland v. moCasboll (1876), 38 
U. C. R. 487.— GAN. 


PART XVIII. SECT. 4, SUB-SECT. 4.— 
B. 

25791. Beseiesion on ground of 
/^ud.}— Where deft, raises a defence 
of fraud Sc misrepresentation, the ct. 
will not grant him relief if he has been 
guilty of laches. On dlsooverlng the 
fraud or misrepresentation it is the 
duty ot deft, to repudiate the trana- 
action immediately.—MKncLBJOHN e« 
Hugo, [1924] 1 D.L. B. 272.— CAN. 



8703* Add, Annotcdion : — Reid. Be Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

2705* Add, Annotation : — Consd. Graigola Merthyr 
CJo. V, Swansea Corpn., [1928] Ch. 235. 

2706a. Threatened injury to property by water- 
works.] — ^It is ^en to the owners of pro- 
perty threatened with injury by authonsed 
waterworks to bring a quia thnet action to 
restoain the undertakers from doing an act 
which threatens to injure such property. — 
Gbaioola Merthyr Co., Ijtd. v. Swansea 
Corpn., [1928] Ch. 31; 97 L. .T. Ch. 129; 
43 T. L. B. 600 ; 71 Sol. Jo. 081 ; affd- on 
another point, [1928] Ch. 235, C. A. ; [1929] 

A. C. 344, fl. L. 


Vd. XZ.— Blqiiiiy. Gases 370^-3718. 

2706. Add, Annoicdion : — ^Mentd. Be Bolton, Bx p. 
North British Artificial Silk, Ltd., [1030] 
2 Ch. 48. 

2710. Add. Annotation : ~ Coned, Pecch v. Best 
(1030), 99 h. .1. K. B. 637. 

2712. Add. Annotations : — Consd. Be Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
Reid. Bo Ponton, Bx v. Fenttm Textile 
Absocn. (1030), 00 1.. .1. (^i. 368. 

2713. Add. Annoiaiiona : —Reid. Be TIamngton 
Motor Co., Ex p. Cliaplin, [1028] Oh. 106; 
Hood’s Trustees v. Southern Union General 
Insce. Co. of Australasia, [1028] Ch. 793. 


727 



Cases 1-6L 


English and Empire Digest Supplement, 


ESTATE AND OTHER DEATH DUTIES. 


Part I. — In 

1, Add. AnnotationR : — Aa to (2) Retd. A.-G. v. 
BelUios, [1928] 1 K. B. 798. Getwrally, Mentd. 
liairiHay v. Liverpool Royal Inlimiary, [1930J 


General. 

A. (J. 588; Poal v. Peal (1930), 143 L. T. 
708; Ilosb V. ElliHou or Ross, [1930] A. C. 
1,11. L. 


Part II. — Estate Duty. 


22a. .] — Testator bcnucathod “ B. 

House & contents *’ & the stables lield there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use & enjoyment theretif for life, 
& after her death upon the like trust for the 
benefit of L. for life. Testator direct tjd “ the 
rent., out.goLnp;s, rates & taxes for the time 
being ]>ayable in respect of the messuage & 
premises, k, keeping same A the contents 
thereof insured against fire & burglary A in 
a ijroner state of i)reservation, shall always be 
paid l)y my trustees out of the income of my 
residuary personal estate.” C. having dietl, 
was succeeded as tenant for life by L. ; - 
Held: (1) on the death of (\, t’ c property 
which passed was t.he right to enjoy the 
benefit of the annual sxnn, & tlie case fell 
within 1894 Act, s. 1 ; (2) the principal \alue 
of the piH>perty sho\ild be ascertainiHl \mder 
sect. 7 (5) (8), the si)ecial facts of the case 
being taken info consideration by the <‘omr8. ; 
(3) the duty imist Ix' borne by li., but on 
equitable terms, namely, it should in the fb’st 
instance bo borne by residue, wliich should 
be recouped by a policy on the life of L. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
the interest on the duty & the policy premiums 
should be retained A paid oy the trustees 
in each yc'ar out of the sum which would 
othenvise be expended by them on B. House. 
— lie Cassbl, Public Trustee v. Mount- 
batten, [1927] 2 Ch. 276 ; 90 L. J. Oh. 483 ; 


137 L. T. 785 ; 43 T. L. U. 743 ; 71 Sol. Jo. 
804. 

Annfttatum : — Conid. He Northcliffo, Aruholz v. Hudson, 
119291 1 Ch. 327. 

27. Add. Annoialiom : — As to {I ) Apld.iZc Oassel, 
Public Trustee v. Mount batten, [1927] 2 Ch. 
275. Refd. Parr v. A.-G., [1920] A. 0. 239. 
As io (o) Consd. Parr v. A.-G., [1920] A. C. 
239. Generally. Refd. Re Northcliffe, Amholz 
V. Hudson, [1929] 1 Ch. 327. 

33a. Death gratuity payable to representatives of 
teacher.] — Estate duty is payable on a death 
gratuity granted under ^’’oachei's (Super- 
annuation) Act, 1925 (e. 59), s. 6 (1), by the 
Board of Education to the person^ repre- 
st^ntatives of a deceased intestate teacher as 
property passing on the d(>ath of the teacher, 
such gratuity being property of which the 
d(‘ce.'ised u^as at the time of her death com- 
petent to dispose within h^nanco Act, 1894 
(c. 30), SB. 2 (1) (a), 22 (2) (a) as deceased 
liad an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos. 
or by will, or by both. — A.-G. v. Quixi.ey 
(1929), 98 L. J. K. B. 6,52 ; 141 L. T. 288 ; 93 
J. P. 227 ; 45 T. L. R. 456 ; 27 L. G. R. 693, 
C. A. 

39. Add. Citation .*—132 L. T. 704. 

42. Add. A nnof a f ion -Consd. A.-ti. r. Farrell 
(1930), 99 L. .1. K. B. 605. 

61, Add. Annotation : — Refd. Bird v. I. U. Corars. 
(1924), 12 Tax Cas. 785. 


PART 11. SECT. S. SUB-SECT. 1. A. 

■a. lAcnu'r rf* intenst in lumsed 
premises .] — The lutcreat ot a docAsoaod 

E nraon iu tho buMlncaa carried on in 
oonaed prointaca leiutod from tiim 6c 
iu the lioonao thereof ia “ property ” 
within Death l>utiea Act, lOUU, a. 
on the value of which liia eat ate ia 
liable for payuiont of oatato dutv over 
&; above the amount of tlio valuation 
made under Valuation of Laud Aet, 
1008. — He GI1.MKU, PuBLie Tuustkk 
r. Stamp Dutirh Comw., 11920] 
N. Z. L. It. Gl.— N.Z. 


■b. Provincial bonds ejcempt from 
succession duty .] — Alberta provlneial 
bonds, exempt from sueoesMon duty, 
must be Included In the net value of 
estate In order to arrive at the per- 
oontORe of duty payable by any 
benoflolory, but such Inelualon does not 
make the amount of the bonds subject 
to succession duty . — He Mills Estate, 
[1928] 3 I). L. U. lOG ; [1928] 2 VV. W. 
It. 05 ; 23 Alta. L. It. 521.— CAN. 


PART II. SECT. 3. SUB-SECT. 2.-- 
D. (b). 

45 il. Hy deed incoinpUUly 

CAvettted!.]— F ederal Comb, ok Tax- 


AHON r. Tavlou (1929), J2 C. L. 11, 80 , 
.t A. li. J. 05 ; 11929] Amus L. It. 109. 

- AUS. 

■ 0 . Otft made triffnn three years before 
death- -Money spent on tmprovinp house 

- If heUier yift to tnft . 1 — A fauabaud & 
wife, with their ohlldrcn, lived toKcthor 
ill a bouae wbiob bulunRcd to the wife ; 
each onloyod a aeparat-o income. The 
hiisbauu paid to a builder with whom 
bo had made oontracta about £2,000 
for Jinprovemouts A: ropalra to the 
bouau. A few inoutlH later he died at 
the oiro of fifty tbivo. It was found 
tliat the transaction wat. not entered 
into with intent to dlmiuiah the value 
of the husband's catato, but that the 
objoot was simply to improve the 
family homo in aecMtrdanoo with their 
moans Sc station lu life ; Ac that there 
was uo reason to believe that the 
husband would not enjoy the normal 
span of life, or that bo would ueceesarlly 
predooeaso his wife :—Held : the pay- 
ments did not ooustitute a Rift to the 
wife of the deceased within Death 
Duties Act. 1921. of Now Zealand, 
as. .38, 39, so as to bo deemed to be 
part of the husband’t. estate for the 
purposea of that Act. — bTKCH v. 
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Stamp Dutuss Comil, [1929] A. C. 
427.— N.Z. 

sd. Charts in lompany issued to 

rhildten of deceased — Payment by coni- 
pany’s cheque dtbxtcd to deceased's 
personal account -Huhseguent iransfir 
of debits to ehildren's accounts — Re- 
transfer of dibits to deceased's account 
uithin three years of death.] — Pku- 
PEILAL Trustee Co. r. Comb, ok 
S r.vMP Duties (1929). 29 S. It. 153 , 
16 W. N. 58.— AUS. 

PART 11. SECT. 8, SUB-SECT. 2.— E. 

se. Reservation of life interest to settlor 
— On surviving wife.] — By a marria^ 
settlement made iu 1876, £30,000 was 
settled upon trust to pay the Income 
to the settlor’s wife for life, after her 
death to tho settlor for life, &; aft^ 
the death of the survivor upon trust 

I for the children or remoter issue as they 
I should by deed Jointly appoint, or 
{ In the absence of a Jednt appointment 
‘ as the survivor should by will or deed 
appoint, & in default of appointment 
for the children as therein provided. 
The settlor died in 1925, without having 
cxeroLsed the Jolut power of appoint- 
ment, leaving his wife Sc children him 



V6L XXI — Estate and Other Death Duties. Oases 68-~96a* 


Add, AnnaUtUon: — ^FoUd. A.-W. v, Farrell 
(1930), 99 Ii. J. K. B, 605, 

68a. Disentailing deed & resettle- 

ment.] — a disentailing deed & a deed of 
resettlement, A, &> his mother appointed 
premerty to trustees upon trust for the 
mother for life, & then upon certain trusts 
for management. There followed a dis- 
cretionaiy trust in favour of A., his W'ife or 
children, with ^inainder in trust for A.’s 
sons, & with ultimate remainder to 10. The 
mother died in 1925, & estate duty was 
paid on the value of the settled property. 
The trustees, under their discretion, then 
paid £50 a month to A. & the balance of 
income to E. In 1920 A. died, unmarried, 
& estate duty was (Claimed ; — Held : A., in 
executing the disentailing detul & resettle- 
ment, had acted as a person “ competent to 
dispose of property’’ within 1891 Act, 
s. 22 (2) (a), & tlie discretionary trust in ins 
favour was a i-eservation by him ol an 
“ interest ** in the property within <_hi stems 
& Inland Revenue Act, 1881 (c. 12), s. 3S 
(2) (c). Therefore, by that sub-sect, read 
with 1894 Act, s. 2 (1) (c), the property was 
deemed to have passed on A.’s death Sc estat(‘ 
duty w'as payable. — A.-Cl. v. Parukij, (1930), 
99 L. ,T. K. B. 606 ; 143 L, T. 039 ; 16 
T. L. K. 687, C. A. 

68. Add. Annotation : — Generally, Mentd. Ormond 
Investment Co. v. Betts, [1928] A. 0. 1 13. 

72. Add. A nnotation to (2 ) Refd. Re Wilkin- 
son, Page V, Public Trustee, [1926] Ch. 842. 

75. Add. CUations .•—94 L. J, K. B. 139 ; 132 
L. T. 717, 

90a. Trust established in England.] — 

By his will, made in English form, testator, 
who declared that the instrument was to take 
effect according to the law of llong Kong • 
where he was domiciled, devised Sc bequeathed 
his property, which was bituato out of the ( 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies Sc to stand 
possessed of the residue to pay the anniial 
income thereof to liis sons or son during then 
or his lives or life. Sc on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, wh<» was the 
oiUy son of testator living at his d»‘ath, 
wished to borrtiw money A, at the request 
of the lenders, lie appoint<‘d, in England, 
four new trustees of tin* will, three* of whom 
were resident in England. Between 1913 & 
1922, owing to the tenant for life’s dealings 
with the trust funds, proceedings in the Ch. 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
life died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct, 
by virtue of the {iroccedings in the Ch. Piv. 


Sc the orders made therein. The trust pro- 
perty was situate abroad : — Held .* the suc- 
cession of the infants to testator’s 1 ‘esiduary 
estate was at his death a succession by virtue 
i>f Hong Kong law Sc to Hong Kong property, 
& it had never lost tliat character or fallen 
within 1833 Act, s. 2, Sc the property was not 
Uablo to estate duty under 1894 Act, s. 2 (2). 
--A.-U. V. Bklii.tos, [1928] 1 K. B. 798; 97 
L. J. K. B. 139 ; 138 h. T. 294 ; 44 T. I.. H. 
214; 72 Sol. Jo. 49, C. A. 

94. Add. Annotation : — Apld. A.-O. v. Howe 
(1925), 04 L. J. K. B. 640. 

96a. — - Shares.] -Tcslator, a Clomiau 

siibjci t, was, at (he outbreak of llio Euroiican 
War, entitled to stocks, shan's. A: securities 
in English, South African, Sc American cos. 
'riio certUlcates weie in all cases situate in 
London. the securities themselves were 
transferable in Tjondon at the milbreak of 
war. Sc at the datt* ot b'stator’s death. 
Testater died in 1J)J5, in Berlin, being 
domiciled in (lermany. Bj his ^^ill thn*e- 
tifths of his property wen* beqiu'athed to 
(Jerman Sc Austrian bt'iiellciaHes, Sc two- 
lilths to British A Poli.sh hemdlciaries. In 
1913 the will was proved in (lermany by the 
exois. iiaimsl therein. In 1922, grant of 
ndmiiiistration in England was made to pitf. 
By virtue of Treaty of l’eae(» Orders, th«> 
whole of the int«*reBts of the (lermaii Sc 
Austrian hen(*liciari<*s hecanw^ charged with 
Sc subject to tlie claims of the Custodian of 
Enemy Priqiinly. In lt>22 all tlie South 
African securities weie transferred to the 
South African Custodian, an exor. dative 
was a))p<jirit(*d in South Afri<*a to administer 
tessiator’s Houtli Afiican estate, Sc estate duty 
in Soutli Africa was paid by tdm in respect 
thcre»>f. Some* of the American sis'iirit ies were 
transferrisl to the AmiTieaii Alien I*ropert.y 
Custodian, adminisf ration of ((‘stator’s Ameri- 
can e.stat<* was grantcsl in Arneiica, Sc the 
Hccuritu's wen* tiausferred to tlie American 
Ciistoiiiari to lx* distributed by the Am(*iicau 
administrator among the henellciaric>H. All 
the remaining American secuiities, with the 
4*xce7>tion of a small halarx e, wen* released 
to pltf. by the lOnglish Cits((xlian. In May, 
192‘l,i)ltf. fU«*d a eorrectiv<' aitUlavit, including 
1 herein tlxjse of the American Hccurities 
wIiH’h had been released to liim at that date, 
Sc he paid estate duty Sc intt-n st in respect 
thereof: Held: (1) all tlie shares were 
locally situate in England Sc the adminis- 
trator was bound to include them as property 
of wliich testator was compettmt to disiiosc, 
Sc was accountable to the extent of the 
assets ho had received for tlie estate duty 
in respect thereof ; (2) the basis of valuation 
of such sliares was the price similar shares 
would fetch in the oiien market at the dat<* 
of testator’s death.- -Re Asf iiiwm’, Cx.iPi’ON 
V. HrHAUhH, [1927] 1 Ch. 313 ; 96 L. .1. (Jh. 
205. 


survivliig. For the purpose of death 
duty under the Stamp DutioH Act, 
1920-1924, of N. S. W. :—Held: os 
the settlement contained a trust to 
toko effect •* after the death ’* of the 
deceased settlor Be in reference thereto, 
his property was to be *• deemed to 
Include * the property subject to the 
trust, without deducting the value of 
his widow’s life interest therein. — 
Rabett V . Stamp Denies Gomr., [1929] 
A. C. 444.— AU8. 


sf. Jointly wUhviift 1 In 189B 

a husband settled property in N 8 W., 

I directing that the income therofroin 
should be paid to his wife during t heir 
I joint lives, Be upon the death of rltbor 
j of them to tnclr daughters equally 
for their respective lives. The settlor 
{ died in 1914, Sc was sorvlvod bj his 
wife : — Held ,* the settlement contained 
I a trust ” to take effect after his *' (the 
I settlor's) " death ” within ntamp 
I Duties Act, 1898, of Now bouth Wales, 


1 H. .08, & occordlrigly upon the death of 
the settlor duty undt t thutmift. lx mine 
pajahlo.- TiroMHov «. hiAMi* DUTIES 
CoMK.. [I929J A 4.»0.— AU8. 

PART II. SECT. 4. SUB-SECT. 1. 

• i. S. P. Holmes v. Stamp Duties 
COMH , (19271 N. z. h. R. 753.— N. 2. 

sii. — DUchearotby tion of legUtm.] 
- A father granted a bond for £30,000 
in imptomeut of an undertaking by him 
in his second son's xnarriago oontmet. 
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CImh 99— 186b. 


Enoush akd Ehpibe Digest Supflehebt. 


99. Add, AwnoiaHon : — Aa to (4) Reid. Be 
Bateman, [1926] 2 K. B. 429. 

107a. .] — ^By settlements made in 

1906 & 1911, a lady, in consideration of 
£6,100 which was paid over to her by her 
son, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £46,000, & the Grown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements : — Held : ( 1 ) 
the transaction was a bond fide sale between 
mother & son, & no succession duty was 
payable ; (2) as to the claim for estate duty, 
there had been a purchase for partial 
consideration within 1894 Act, s. 8 (2), the 
consideration paid represented four-filths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life ; (3) ** partial 
consideration,” in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller. — Re Bateman (Babonbss), 
[1926] 2 K. B. 429; 96 L. J. K. B. 199; sub 
nom. Be Bateman (Bauoness), A.-G. e. 
WitEFORD-BBawN, 134 L. T. 163. 

121. Add, Annotation : — Aa to (2) Refd. Be Sarson, 
Public Trustee v, Sarson, [1926] Ch. 31. 

128. Addf, Annotaiiona: — Refd. Be Exmouth’s 
Annuity, [1926] Ch. 280 ; Be Drake, Drake v. 
Wilson, [1926] Ch. 669. 

128a. Land & chattels ** — What are 

** chattels.**] — By an Act of 64 Goo. 8 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1802 the redemption of the annuity for a 
sum of £66,890 was agreed upon, & that 
amount was paid into ct. & invested in tlie 
purchase of Consols. The fifth Viscount E. 
died in Aug. 1922, & the sixth Viscount in 


Feb. 1923. QuesUozis having arisen as to 
the payment of estate duty, the ot. was asked 
whether estate duty became payid>le (a) upon 
the capital of the sum of Consols, or \b) upon 
the value of the interest of the successor to 
the title in such sum of Consols, if estate 
duty became so payable, then whether, for 
the purpose of determining the rate of estate 
duty, such sum of Consols ought (a) to be 
aggregated with the other property, or <d) to 
be treated as an estate oy itself : — Held : 
” chattels ** in collocation mth settled lands 
in 1894 Act, s. 5 (6), did not surest personalty 
generally, but those partici^ items of it 
which were usually settled upon trusts that 
followed the devolution of tne settled land, 
&> the sum of Consols was not “ chattels ” 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty. — Be Exmodth’s ANNurry , 
[1926] Ch. 280 ; 94 L. J. Ch. 208 ; 133 L. T. 
39 i 69 Sol. Jo. 411. 

i29a. Where duty commuted — ^Not aggre- 

gated with unsettled property.] — Where 
estate duty has been commuted under 1894 
Act, s. 12, the property in respect of which the 
commutation has been made is not property 
on which ” estate duty is leviable ” within 
8. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate duty is leviable. — ^A.-G. v, 
Howe (Earl) (1926), 94 L. J. K. B. 640 ; 

133 L. T. 801 ; 41 T. L. R. 610 ; 69 Sol. Jo. 
791, C. A. 

131. Add, CiteUiona : — affd, aub nom, Parr v. 
A.-G., [1926] A. C. 239 ; 96 L. J. K. B. 417 ; 

134 L. T. 321 ; 42 T. L. B. 217, H. L. 

136a. Shares.] — Be Aschrott, Clifton v, 

Strauss, No. 96a, ante. 

136b. How ascertained — Special facts to be 

considered.] — Be Oassel, Public Trustp.e v, 
Mountbatten, No. 22a, ante. 


In contemplation of tho son’s marriage, 
& In oonaldoratlon of a oonveyonoe 
exooutod by tho son’ti Intended wife 
for behoof of the spouses. In tho 
marriago contract the son accepted the 
obligations therein ooutrantod by Ills 
father as In full satisfaction in any 
event of all legal olalins for logitlm 
or othorwise ho might have upon his 
father’s estate. At the date of (ho 
marriago oontraot & ot tho bond tho 
only claim to logitim possiblo to the 
son was In tho event of bis older 
brother prodeotiasing his father. That 
event haiiponed, & at the fathor’s 
death the amount of legitim to wliioh 
tho second son would have had a olalin, 
had he not disoharged it, was £25,000 
— Held : the bond could not be 

regarded as a debt Inourrod by the 
father for full oousidoratiou in money 
or money’s worth wholly for doooased's 
own use & beneilt in the sense of 
1804 Act. s. ?(!),& did not form a 
proper deduction In dotermlnlng 
value of his estate for the purposes of 
estate duty. — Lori> Advocatb v. 
Warbxndkk’s Tkitbtsbb (1006), 8 
F. (Ct. of Sess.) 371.— SCOT. 

PART II. SECT. 4 . SUB-SECT. 8. 

aa. ” Intereat tn butnneaa **~What w 
— 1014 Act, $. 16.1 — A father & two 
of his sons carried on businoss in 
partnership. By a re-arraugemout of 
tho partnership rolations tho father 
acesDptod £124.646 in full of his wholo 
rights iu the old him & its assets, & 
agreed to allow this sxun to remain os 
a loan to the new firm at 4 per oent. 
Interest, on oondltton that, if called 
up by him, or in any event on his 


death, it was to bo repaid by ton vcaily 
instalments. Tho father oonirtbuied 
no capltAi to the new Srm apart from 
the loan, but bad an interest in the 
pruflts to tho extent of a ono-tonth 
sharo. Ho died in 1922, leaving a will 
by which ho bequeathed the roudue of 
his estate. Including tho loan, to his 
family, & estate duty was duly paid 
thereon. Tho two sons camo to on 
arrangement with tbolr father's oxors , 
under which the sous agreed to rupa> 
the loan at onoe In return for a oertaln 
discount ; & iu settling with the exoih., 
they retained iu the business the 
rospeotive shares of the loan falling 
to thorn, by crediting tbomselvos with 
the amounts in the books of the Ann. 
W ithin two years of the father’s death 
one of the sons died. & estate duty 
became payable on his estate. Bis 
oxor. having claimed a rednotJon, 
under tho anovo sect., of the estate 
duty payable on the sum credited to 
tho son In tho firm’s books in respect 
of his sharo of his father’s loan * — 
Held : tho father's right to repaymMit 
of tho loan was not an *' interest in tho 
business ” within the sect., & the snm 
standing in the son’s name in tho books 
ot the firm was an interest iu the assets 
of tho firm, 4c was not identical with 
his father’s interest in the iua credit 
‘ tho loan. — Hucn . v. Ini.amd 

a 44.— SCOT. 

sc. .} — ^The proprietor 

of a wino Sc spirit bustnees, by bis 
trust-dispoaltion & settlement, directed 
bis trustees to convey the residue of 
his estate to his only dauf^tar on her 
attaining twenty-five yeacs ot age. 
with a destination over in the event 
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of her predooeasing the period of con- 
\eyanoe. Sc to pay hor the income of 
tho residue until that date. He 
directed his trustees to sell the business. 
The daughter dJod eight days after 
testator, under the age of twenty -five. 
Sc before the direction to sell had been 
implemented. The trustees having 
claimed a reduction, imder Flnemoe 
Act, 1814, s. 15, of tho estate-duty 
payable on the daughter’s death, in so 
for aa assossublo on the value of the 
business, the Comrs of Inland Revenue 
refused tho claim : — Held sect. 16 
applied, in respect that the braefloial 

{ lossesslon & enjoyment of the residue, 
noludlng the business, had passed to 
the daughter on testator’s death. Sc 
had again passed on her death : Sc 
the trustaes wero, accordingly, entitled 
to the relief claimed. — wabhtn’s 
Trustees v. Inland Rx\bnub, [1928] 
S. C. 806 —SOOT. 


PART 11. SECT. 4. SUB-SECT. 4. 

d. For " CharUable jntrpoaea — In 
Australia abroad," read ” Chant- 
able purposes — In Auatraha — 
abroad.” 

d i. .] — By Estate Duty 

Aaaesament Act, 1914, s. 8 (5). eatate 
duty ia not 

much of the 

” for religiout, aoioutifle. charitable or 
public educational purpoees ** : — Held : 
as no contrary Intentlan appeared, the 
word ** dhailtable ** was to be con- 
Btroed in ite legal Sc not Its popular 
sense. — CBssnauNiAN e. Fkbxrai 
O oMB. or Taxatiok, (1920) A C. 128: 
95 L. J. P. C. 39; 134 L. T 369 ; 4i 
T. L. R. 181.— AUA 



VoL XXL— Biteto and Other Daeili Doties. Cues 187a— 161iu 


137a. Bequest! of shares of reslclae — ^Aceruer clause 
— Caleulatlou of value of Interest of Oeoeased 
beneficiary.] — ^Viscount N. by his will & three 
codicils thereto disposed by clause 6 of his will 
of 74i hundredths of the income of his rc* 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legate^i his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the appUca- 
ti^ of the remaining income in payment of 
other legacies, A these being paid the remainder 
was to be applied in the same manner as the 
74i hundredths. By clause 10 it was directed 
that the capital should go in moieties to 
charities. By an order made on July 28, 
1924, the income was divided into one 
hundred A thirds. .Two of the income bene- 
ficiaries had now died. On a summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the deal h 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously enjoyed by such person or upon 
the like proportion of the actuarial capital 
value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated A out of what fund the same 
was payable : — Held : (1) the property wliich 
passed on the death of any such person must 
be taken to be a share of capital in the 
residuary trust fund, A that estate duty must 
be paid on the value of such share ; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, A must be 
home by the corpus of such estate. — Ke 
Noethclifpe, Abnuot^ V. Hudson, 11929] 

1 Ch. 827 ; 98 L. J. Ch. 66 ; 140 L. T. 300. 

147a. Payment by Instalments — Real property — 
Land held in undivided shares — Effect of 
Law of Property Act, 1925 (c. 20), Sched. 1., 
Part IV.] — Be Whisei.er, Jameson v. Cottbb, 
No. 209c, poet. 

147b. -,] — ^A.-a. V. PUBUC 

Trustee A I'uck, No. 209d, poet. 

153. Add. Annotatione ! — A» to (1) Expld. Be\ 
Foreman (No. 2), [1925] Ch. 294. Distd. lU 
Drake, Drake v. Wilson, [1026] Ch. 569 ; Be 
Lomer, Public Trustee v. Victoria Hospital 
for Children, [1929] 1 Ch. 731. Refd. Re North- 
cliff e, Amholz v. Hudson, [1929] 1 Ch. 327. 


161. Add, Annotofums.* — ^FoUd. I2e Portman 

(No. 2), [1925] Oh. 294. Distd. Be Drake, 
Drake v. Wilson, [1928] Oh. 669. 

161a. — .] — ^A rentoharge of 650,000 per 

annum charged on L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for Ufe with rema^der to the use of his 
eldest son during his life, to commence from 
their respective suooesdons to the title A to 
be paid without any deduction except for 
death duties, A a similar rentcharge whs 
limited in remainder, in the event of 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest son A other sons of the fourth Viscount 
in tail male. Subject to such rentcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the use of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 16, 1913, provision 
was made for the abatement of the £.60,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1023, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1919, 
remained unpaid. One of the questions for 
the dociaion of the ct. at the original hearing 
of the summons {Re Portman {ViecourU), 
No. 249, poet) was as to what proportion of 
the balance remaining unpaid at the death 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should bo home by the yearly rentcharge 
of £60,000, A it was admitted in arg^umont 
that there was no difference in principle in 
respect of that unpaid balance between that 
du£y A that which was assessable upon the 
death of the third Viscount. After Judgment 
had boon delivered A before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforesaid, A it was directed that the 
question with regard to the liability of the 
I’entcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued ; — 
Held: the effect of 1894 Act, s. 14 (1), was 
to throw the incidence of the duty ratably 
A In proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 0 (1) 
of the Act ; the rentcharge, or the abated 


PART II. SECT. 6. 

•d. Degree ofrelaiumahtp — Calculation 
of — Beyond third degree .] — The words 
not beyond the third degree ” 
ooourring in Deoeaeed Persona* Estates 
Duties Act. 1921. Sohed. (2). Part 11.. 
para. 2, refer to the method ol calcula- 
lion aooording to the dvil law. In which 
the degrees were calculated up to the 
common ancestor. Sc then down to the 
benefletary in qnostion : —Held : a son 
of a first oonsln of testatrix was beyond 
the third denee of relationship to 
testatrix. A the Comr. of Taxes had 
rightly assessed the duty payable in 
respect of the benefit he took under her 
will, in aooordanoe with Sched. (2). 
Part II.. para. 3. of the said Act.— Ae 


directly from testator or intestate to a 
member of the selected class, provided 
in the case of a will that on tne death 
of testator it can be shown, from the 
terms of the will A by reference to the 
state of his family, that the property 
mtut go directly from him to persons 
within the class A that in no conceivable 
event can it pass from the testator 
to any person who is outside tho class. 
— Smith v. The Fbvkral Comb, or 
Tsxatio*. (1928), 40 0. L. II. 467 ; 
I1928J Argos L. R. 189.— AU8. 

PART II. SECT. 7, SUB-SECT. 1. 

m i. At date of death —i^ojferty 

trannf erred by gift %oUh%n three yeara of 
death.] — ^A mother transferred certain 


ir®* T death.)— A mother transferred certain 

Cook (1925), 21 Tas. L. K. 1 1 . — AUS. securities In gift to each of her children, 

as. SeUekd eiaea of reloHvee .] — the total value of the securitieH at the 


ae. Sdeded daea of retaHvee .] — 

The benefit of Estate Duty Assesa- 
ment Act. 1914--1982. s. 6 (6), extends 


wu,. w ur uiv ww wi w vm vumciuuuun 

Of the estates of intestates, posses 


the total valm of the securitieH at the 
date of trawfer being S40G,€62 She 
died within three yean of the date of 
the gifts. The value of the secotiUcs 
at the date of her death was S4d3AI3 ‘ 
— Held : the value of the secnrlUet tor 


I tho puiposo of estate duty was tho 
I value at the date of the donor’s dcoth, 
I & not that at tho date of tho 
gifts. — HTHAravosA, Lotto v. Ini vnj> 
itBvjcNUL, Combs.. 11929) 8. C. 800 
SCOT. 

PART II. SECT. 7, 8UB-6ECT. 2. 

b 1. Secured on home fon 

aaaiia— Foreign aaaeta ahme aufflricnt 
aecuniy ) —The estate of a deceased 
person consisted of prop^y la W. 
A of property outside the .State. 
Amongst rthcr debts there was one of 
£32.279 which was secured by mtge. 
or charge ovc*r a part of his borne assets 
alsoTover cortSin of his foreign 
which wore valued at £33.427 : — Held : 
the case fril nlftiiu Ktamp Duties Act, 
1920. s. 1U9 (3). A in nusessing death 
duty on tbc estate no allowanoe should 
bo made for the debt or any port 
thereof. -SoiXAS e. Stamp DtmKs 
UOMR. (1928), 28 8. R. N. 8. W. 207 . 
45 N. S. W. W. N. 62.— AUS. 
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Re Mslxjsh, Olabk v. Buchannan (1927 )» 
dted in [1929] 2 E. B. at p. 82» n. 




271b. •1’“^ Whbblbb, Jameson 

V. Cotter, No. 209c, ante. 


272a. Surrender ol Victory Bonds — ^Amount repay- 
able — Whether assessed duty or market value.] 

— Me TioBHUiisT’s Sbttijedment, Wyatt v. 
Ticbhuust (1930), 170 L. T. Jo. 9; [1930] 
W. N. 160. 

274a. Out ol corpus — Estate settled by Act of Par- 
liament — Whether duty unpaid.] — Where the 
formal assoeement of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not* made until after the passing of 
Mnance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 

S aid over to the Inland Revenue, the duty 
i still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised paid out of the 
coi*pu8 of the settled estate. A person en- 


Dioebt Supflehbnt. 

titled to a rentcharge on such an estate under 
a private Act of Parliament which gives <^e 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge itself. — 
iSe AbbbqavennySbttled Estates, Aberga- 
venny (Marquis) v. Nbvill, [1926] Oh. 466 ; 
96 li. J. Oh. 269 ; 184 L. T. 662 ; 70 Sol. Jo. 
634. 

277a. Deduction of income tax.] — In 

accordance with 1896 Act, s. 18 (1), 

trustees pmd to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax : — Held : for the 
purposes of assessment to income tax under 
Income Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them. — Inverclyde’s (Loro) Trustees v. 
Millar, [1924] A. C. 680 ; 9 Tax Cas. 14 ; 
ewft nom. Inverclyde’s (Lord) Trustees v. 
Inland Revenue Combs., 93 L. J. P. C. 266 ; 
131 L. T. 739. H. L. 


Part III. — Settlement Estate Duty. 


287. Add. Annotaiion: — Refd. Ormmd Invest- 
ment Co. V. Betts, [1928] A. 0. 143. 

288. Add. Annotaiione : — ^Refd. Be Ryder ds Stead- 
man’s Contract, [1927] 2 Ch. 62; Ormond 
Investment Co. v. Betts, [1028] A. C. 143. 


Mentd. Dewhurst v. Salford (^rdns., [1025] Ch. 
656. 

202. Add. Annotation: — Aa to (1) Consd. Re 
Alington & L. C. C.’s Contract, [1927] 2 Ch. 
253. 


Part IV. — Legacy Duty. 


827. Add, Annotation: — Mentd. Be (Irove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 667. 

345. Add. Annotation : — Refd. Jones v. Wright 
(1927), 44 T. L.R. 128. 

849. Add. Annaiaiion: — Refd. Jones v, Wright 
[1928] A. C. 148. 

859. Add. Annotation: — ^A« to (1) Refd. Ormond 
Investment Co. r. Betts, [1928] A. 0. 143. 

884a. Gift of equitable life Interest In personalty — 
Absolute Interest on payment ol debts In life- 
time of life tenant — Beneficiary legatee.] — 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
for the payment of his debts, directed the 
trustees to make an inventory of the col- 
lection of marbles, bronzes, objects of 
vertu, buhl, pictui'os, ornamental china, & 
the library,” in his house, which were to 
remain vested in the trustees as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further provided that, if all his debts were 
paid in the lifetime of D., the trustees should 
convoy the whole of the personalty by deed 


to 1). The debts were paid in the lifetime of 
D., but tU© art collection was never conveyed 
by the trustees to him, but was held by them 
during his life : — HM : the collection had 
vested in D. os beneficial owner, & that his 
estate was liable to pay duty thereon. — 
Hamilton (Duke) v. Lord Advocate (1892), 
08 L. T. 94 ; 1 R. 70, H. L. 

406. Add, Annotation : — ^Refd. Fleming v. Homi- 
man (1926), 138 L. T. 669. 

418. Add. Annotation Apld. A.-0. V, Belilios, 
[1928 IK. B. 798. 

414. Add. Annotaiiona: — Aa to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. O. 444. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641 ; 
Nachimson v. Nachimson, [1980] P. 217. 

420, Add. A7inotatio?i : — Generally, Mentd. Be 
Askew, Mai’joribanks v. Askew, [1930] 2 Ch. 
250. 

430. Add. AnnoiatUma : — Retd. Ramsay v. Liver- 
pool Royal Infirmary, [1930] A. C. 688 ; 
Ross r. [1030] A. C. 1 ; Peal v. Peal 

(1930), 143 L. T. 768. 


PART IV. SECT. 8, SUB-SBOT. 8. 

334 li. Subject to eofidition.}-- 

A will i'outalnod the follovriiig pie- 
Tialon : 1 Aeairo that J. 8. snail 

aeslst niy In the working & 

manaaement of iny property during 
her lire, or as long aa aho retains any 
tntezeat therein, in recognition of 
Buoh Bervlocs 1 direct that my said 


uife shall pay to J. »>. an annuity of 
fifty pounds, the drat payment to be 
uiauo at tho expiration of twelvo 
months from my det'oaae, hut such 
annuity shall only be payable so long 
aa the aaid J. S. shall ac't aa aforSaaid : 
— Held i this ooustitutod a legacy to 
J. B., in respect of which he was bound 
to futuish an account to the Eevenue 
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Comrs,, 8c to pay such duty as might 
be aeseesed thereon. — H xvskuk Oohbs. 
t>. Bhxruby <fc Bnoww, 11830] 1. R. 45. — 

PART IV. SECT. 8, 

o 1. Not reatrietedlopurpoaea in 

Province.] — ^Application by axon, for 
determtnaUon of certain questions 
arising under a will whereby testatrix 




V(d. XXL—OMt ud OOw DuOk Oatiai. OaM ««8-7U. 

***' *• ®ud 88 . SIB ; 87 L. J. K. B. 710 ; 140 L. T. 680 ! 

[1928] 2 K. B. 616. 44 T. L. B. 708 j 72 Sol. Jo. 487. 

676a. Direotion to pay legacies tree of duty.] — 

462a. Settled articles not yielding income.]— For Tanqubbay, Sbwbll v. Woodpield, 

the purposes of legacy duty the value of such f 1924] W. N. 142 ; 69 L. Jo. 252 ; 167 L, T. 

articles is to be taken as at the time when Jo. 324. 

absolutely, ft not as at the death 677. Add. Amwtation : — ^Distd. Re Tanquoray, 
of testator.— A.-G. v. Budge, [1928] 2 K. B. Sewell v. Woodfield, [1924] W. N. 142. 


Part V. — Succession Duty. 


691. Add. Annotation : — As to (3) Refd. Jackson’s 
Trustees v. Iiord Advocate (1926), 10 Tax 
Gas. 460. 

602. Add. Annotation : — Ae to ( 1 ) Gonsd. A.-G. v. 
Belilios, [1928] 1 K. B. 798. 

622. Add. Annotation: — Generally. Retd. Parr v. 
A.-G., [1926] A. C. 289. 

627. Add. Annotation : — Refd. A.-O. v. Farrell 
(1930), 99 L. J. K. B. 606. 

632. Add. Annotations As to (2) Refd. Tilling- 
Stevens Motors v. Kent County Council & 
Transport Minister (1928), 97 L. J. Ch. 371 ; 
Inland Revenue Comrs. v. Daigeiy & Co. 
(1929), 98 L. J. K. B. 542. 


660. Add. Annotaiion : — As to 
Belilios, [1928] 1 K. B. 70i 
662. Add. Annotation .*~Retd. 

[1926] A. C. 239. 

666. Add. Citation .*—132 L. T. 
694. Add. Annotation: — As to 
A.-G.. [1926] A. C. 239. 
699. Add. Annotation :- -As to i 
Farrell (1930), 99 L. .1. K. 
714. Add. Annotation : — Dlstd. 
[1928] 1 K. B. 708. 

718. Add. Annotation : —Dlstd. 
[1928] 1 K. B. 708. 

719. AdfZ. Ammtation : — Dlstd. 
[1928] 1 K. B. 798. 


699. 

(8) Refd. 

(1) Apid. i 
B. 606. 


Belilios, 


Belilios, 


* ipto the society called i was not paid to the residuary devisc^e 


vivisection $75,000 free of legacy I 
duty ” .* 9 Kdw. 7, o. 12, 

8. 6 (2), absolving from sucoesslou 
duties ** property devised or bequeathed 
for religious, charitable or educational 
purposes to be oarrled out In Ontario," 
only applied to objeots which must of 
necessity be oarrled out in Ontario, 
not to those which might be oarrled out 
in Ontario without occasioning a brearh 
of trust. — Re OWYNyB (1912), 22 
O. W. R. 405 ; 3 O. W. N. 1428 ; 6 
D. L. R. 713.— CAN. 

PART V. SECT. 1. 

■g. DitAind from estate db prohate 
dxUy — AppHcatwn of doctrine of mobUia 
sequuntur personam.] — Ontario Suc- 
oesslou Duty Act Is a succession duty 
Act, & not an estate & probate duty 
Act ; the duty is imposed on the 
snooession, & the dootrlne of mebilva 
seQuunitar personam applies. — E rie 
Beach Co. v. A.-0. for Ontario, 
[1928] 1 D.L.R.789 ; 61 O.L.R. 607 ; 
rersd., 40 T. L. R. 33. P, O. : affg , 
D. L. R. 754 ; «3 O. L. R, 469. 

PART V. SECT. 2. SUB-SECT. 1. 

590 1. “ Property ” — Transfer of 

dock, etc., to wife — Dividends paid to 
htuband.] — Held: deceased retained 
an interest in the gift to his wife to the 
extent of the dividends to be derived 
therefrom, ft the stock, etc^ were 
Bubjoot to succession duty. — Fowkxs 
V. Minister op Finanob, [1927] 2 
D. L. R. 717 ; 38 B. C. R. 396.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— A. 

g I. .1— jBs LirnuDOB (B. O.). 

[1927] 3 D. L. R. 250.— CAN. 

PART V. SECT. 2, SUB-SECT. 2.— B. 

624 i. When sveeession aearues .] — 
STAlfP Dutubs Oomr. (OymBLAKD) 
V. Dosaldbon (1937), 39 C. h. R. 639. 
— AUS. 

PART V. SECT. 2, SUB-SECT. 4 . 

hi. Person entiiled after death \ 

of suceeasorHfore property paid ovei^y^ i 
Where a share In a reMduary estate < 


during her lifetime but passed under 
her will, her death oocurriug eighteen 
months after that of testator : — Held : 
the Crown was entitled to succession 
duty thereon, although suoooHsion 
duty had been paid by the exors. 
under the first will on the residuary 
estate. — Re LUNN Estate (B. C.), 
[1925] 2 W. W. R. 608.— CAN. 

b il. Residtiary gift in trust for 

Pre^yterian Ohurrh of A rw Zealand — 
For purpose of assisting foreign mis- 
sUmary work.] — Held : the Presby- 
terian church was a ** successor *’ under 
Death Duties Act, 1921, s. 16.— 
PRRPETIJAL TROSTEBB, KBTATK & 
AOBNOV Co., IiTI>.,OFNEW ZEALAND V. 
Stamp Dimicp Comr., [1927] N. Z. 

L. R. 714,— N. Z. 

PART V. SECT. 2. BUB-.SECT. 6.- A. 

870 Iv. Donor of trust fund — 

SuccesHon Duties Ad, H. S. A., 1922 
(c. 28), s. 6.1 — ^A.-O OF ALBBRrA r. 
Cowan, [1926] 1 D. L U. 29 ; [192Gj 
8. C. R. 142.— CAN, 

PART V. SECT. 2, SUB-SECT. 5.— 
B. (b). 

■I. Succession Duty Act, 1916 (c. 27) 
{N. R.) — Absolute power of appoint- 
meni .] — Provincial SErRETAUv-TitKA- 
auBER V. Schofield (N. B.), 11923] 2 
D. L. R. 1144.— CAN. 

PART V. SECT. 2, SUB-SECT. 7.— A. 

p 1. Bonds issued by Dominion 

Oovemment to testator residimt in pro- 
vince.] — Certain bonds were issued to a 
testator resident in Alberta by the 
Oovt. of Canada under statutory 
authority, ft on his death his exors. 
raised the question whether sucocs-siou 
duties with respect to the bonds werr> 
assessable by the Provlnoe of Alberta 
under Succession Duties Act of Alberta, 

B. 27. which provided that " all pro- 
perty of the owner thereof situate 
within the l^vinoe ft passing on the 
death shall be subject to buor^ession 
duties." The bonds passed on the 
death of tebtator. The register of 
bondholders waa at Ottawa In Ontario : 
— Hdd: as the bonds constituted a , 
statutory obligation they were debts l 


by HmH.lHlty ft t lien'fort) In point of 
Uabllty to taxation bad their locni 
Httiintioa at the testator’s place of 
rcsldenco In All)ertu ft were subjei i 
to the duties in question. Koyai. 
TurHP f’O. V. A.-n. FDR Ai.iikrta 
( 1929), 4(t T. b. H 25. CAN. 

PART V. SECT. 2. SUB-SECT. 7.~B. 

718 1. ReaUg outside province — 
Devised ututer trust for sale — 7'tstator 
domiciled tn protn’ner.j— Whore bv the 
will of tesDitor, who died doinicllod 
In Hiitlsh Colmnbtu, land outside the 
provlneo Is d(>vlsed to a trustee under 
»llreetIon to eonvert It Into money, 
It Is nut, while at least it Is yet unsold, 
subjei’t to duty under Hneoosslon Duty 
Act, It. H. B. C.. 1921 (o. 244). - 
Alkxandkh r. A.-U., [1027] 1 D. L. R. 
602: [19271 1 W. W. R. 143; 38 

B. C. It. 28 -CAN. 

q 1. Agreement for safe.] 

— V., resident & domleiled In U.8.A., 
agreed hy writing under seal to sod 
land owned by him in the province of 
Alberta, the purchaser going into 

g oHHosMlon. The purchase -money was 
9 bo paid, with Inlorest, in U.S.A. At 
V.’s death in U.S.A. , there was a 
balance owing him tmder the agree- 
ment : — Held : V., at his doatb, was 
the owner of property situated In 
Alberta or of an Interest in the land, 
liable to duty In Alberta under Sue- 
cession Duties Act, 1014 (o. 6), the 
question not boliig determined by tbe 
locality of the debt, bnt by the nature 
of the interest held by deceased in the 
Alberta land. — VAuaiiN v. A.-G. ran 
Alderta. [1924] 3 D. L. R. 467 ; 2 
W. W. It. 821 ; 20 Alta. L. U. 421. -CAN. 

■k. M<jrigaoes tm land outside pro- 
vince — Owner dtmiictted wUhin province, j 
— Held : subject to duty under 
Succession Duty Act. It. S. B. O., 
1924 (c. 244).— Rc rAUKKR, [1920] 
1 D. L. R. 783 ; [1926J 1 w'. W. It. 
1105 ; 60 B. a It.— CAN. 

PART V. SECT. 2. SUB-SECT. 7.— C. 

b 1. Shares held in company 

incemtorated in j/rovince.] — Shares in a 
CO. Inci^rporated In Ontario, which were 
record«Kl hi the name of a foreigner 
dundcllod in the State of Michigan, who 



Cases 7S4 — TCSa. English and Empire Digest Supplement. 


724. Add, Annotation : — Consd. A.-Q. v. Beliliofl, 
[1928] 1 K. B. 798. 

725. Add, Annotation: — Refd. A,-G. v, Belilios, 
[1928] 1 K. B. 798. 

726. Add. Annotation : — Consd. A.-G. v. Belilios, 
[1928] 1 K. B. 798. 

782. Add. Annotation .**- Dlstd. A.-G. v, Belilkts, 
[1028] 1 K. B. 798. 

756a. .] — Re Bateman (Baeoness), No. 107a, 

ante. 

766. Add, Annotation : — Consd. Re Bateman, 
ri926] 2 K. B. 429. 

774a. - Duty Imposed subsequent to death 


ol testator — Payable out of bequeathed fund.] 

-Re Trimble, Wilson v. Turton (1930), 
70 L. Jo. 366 ; 170 L. T. Jo. 469 ; [1930] 
W. N. 241. 

706. Add. Annotations : — Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184. Refd. A.-G. v, BeliUos, 
[1928] 1 K. B. 798. 

796a. Finance Act, 1925 a(c. 86), s. 24.] — 

Circumstances [see No. 90a, ante) in which ; — 
Held: succession duty was not payable, 
since the above sect, was not retrospective. — 
A.-G. V. Bbulios [1927] 2 K. B. 439 ; 43 
T. L. H. 669 ; revsd. without affecting this 
point. [1928] 1 K. B. 798, C. A. 


died ihore, wore hold not liable to 
sucooBBion duty In Ontario. — E bik 
Beach (’o. v. A.-G. for Ontario, 
11928] 1 V. L. IL m ; 01 (>. h. It. 507 ; 

T. L. K. .33, P. O. ; afffi., [1929J 
2 1). L. H. 754 ; 03 O. L. B. 109.- CAN. 

k 1. .1 — Held : Bubjooi to 

duty under SuooeBBlon Duty Act, 
R. 8. B. a, 1924 (o. 244).— Re Soo- 
CKSBiON Doty Act, A.-G. for Britirh 
Columbia v. Wii>?on (B. C.), fl92flj 
4 D. L. R. 139 : 11927] 1 W. W. R. 
205.— CAN. 

k ii. .]— ToHtator, whoae 

domicil was In Ontario, poHBOBsed 
BeourltioB, which were in a eafoty 
deposit box in a bank in Mlchifran : — 
Held : the BecuritioH wore tuibjoct to 
duty under SuocosBlon Duty Act, 
R. 8. O., 1914 (o. 24).— A.-G. for 
Ontario v. Baby, 119271 1 D. L. R. 
1105 ; 00 O. L. R. 1.— CAN. 

k 111. — .]— Dobenturo slock 

of u city In Nova Houtia, tranflfcjmblo 
Sc rodooinablu at the otilco of the city 
treusuror, & money In a iiaiik at the 
Bailie city, holoiudni? to Uwtator 
donilollad In Now BniUNwlck ; — Held : 
not liable to duty under SucoohhIoii 
D uty Act. H., 1003 (c. 17).-- 
UBt'ElVEU GiONKHAIi OK NlflW BRUNB- 
WIOK V. Ro.SBOlw»UOir(l016), 43 N. B. R. 
258.~-CAN. 

n 1. iiTieciaUy drht.]~A inlBe- 

dobt due In Now Brunawlek nt the tinio 
ef the foreign creditor’H death 1 b pro- 
perty of the oiudltor’s entato wfilclj 
may bo liable to duty midor SuccoBBion 
Duty Act, 1915.— Roval Tuuht Oo. 
V. PUOVINITAL 8lfinUi!TARV, TKEAHITREU 
OF Ni.w ItuuNHWiCK, 11925] 2 D. L. K. 
49; 119251 8. C. R. 94; revsg.. 52 

N. B. R. 21. -CAN. 

n 11. — .] — Spwjialty debts 

Hocurod by bond it nitgo. of real OHtate 
Bltuato lu Nova Beotia, the- bouds Sc 
mtgcH. being In the poHBCB^lon of 
testator In Now Brunswick nt tlio time 
of hia death : — Held : liable to duty 
under SuooesBion Duty Act, C. 8., 1 903 
(c. 17 ). — Receiver General of New 
Brunswick v. RosiumouaH (1915), 
43 N. B. R. 2f»8.~CAN. 

o i. iteaisterrd outside 

province.}-— A banking co., with a bead 
office at Montreal in the l^rovluoo of 
Quebec, had power by statute to main- 
tun in any provinoe a registry uffioo 
at whloh alone shares hold by resi- 
dents In that nrovtnoo wore to be regis- 
torod Sc ooulu validly bo transferred. 
A. resided at Halifax In the Province 
of Nova Sootla, Sc died there, owning 
shares registered at an office of the 
oo. at Halifax under the above sta- 
tutory power. Under Suooossiou Duty 
Aot ( Que. ), 1 900, art. 1 3 7 G, duty was im- 
posed upon “ property aotually situate 
within toe provinoe, whether tho traus- 
iniasion takes place within or without 
tho provinoe ** : — Held : as the owner- 
ship of the shares could be effootivoly 
dealt with only In Nova Sootfa, they 
were not property situate In QuebM, 
Sc the claim could not be maintaiuod. 
— Brabbari) V. SMira, [1926] A. O, 
371 ; 94 L. J. P. O. 81 ; 182 L. T. 647 ; 
41 T. L. R. 203.— CAN, 


S . For the paragraph In the original 
amo substitute tho following para- 
graph ; — 

Oumer not domiciled vHthin 

province -ItecognUion of status of 
urives."]— If a pereon domlolled In a 
country whoso laws permit poly- 
gamous marriages is married there to 
two wives, & dies whUe still domiciled 
there though temporarily residing In 
British Columbia, tho status of tho 
wives will bo recognised by tho cts. 
of British Columbia for tho purpose 
of fixing tho Bucoesslon duty payable 
on property In British Columbia going 
under doeoasod’s will to each of the 
wives. — Y ew v. A,-G. for Britihh 
Cailumria, [19241 1 D. L. R. 1106 ; 1 
•W. W. 11. 753 ; 33 B. C. U. 109; 
revsg. 8. C. sub nom. lie Lee Cheonu, 
[1923] 1 W. W. R. 867.— CAN. 

•ART V. SECT. 3, SUB-SECT. 1. 

si. Duhiration of trust several years 
before death.]— Ten joaw befom his 
deutli an owner of dobonlun'H oxccntocl 
a di'claration of trust whereby he 
declared tliat ho held them in tnist for 
his eluldreu Sc deposited tho debentures 
A' the doelaruUon lu a bank where they 
remained until bis death. He never 
received any benefit from the 
debentures, & there was no evidence 
of any scheme or rchorvation wheiTby 
lie retained any beneficial interest. 
No part of the income was paid to tlio 
beneficiaries, but the trustee invested 
it in trust oi placed it to the eriHlit ol 
a truRt account In tho same bank wlnn) 
it accumulated until ho died : — lit Id: 
tho fund wn.s not liable to buceession 
duties under SueeiiSBion Duties Act, 
B. S. A. 1922 (c. 28). — CowAN v. A.-G., 
U9251 2 IK L. U. 647 ; [1925] 1 

W. W. R. 993 ; 21 Alta. L. B. 241 ; 
revsd., [19261 1 D. L. R. 29.— CAN. 

PART V. SECT. 8, SUB-SECT. 7. 

0 1. - Validity. ] —Thore ib nothing 

in Bucoesblon Duty Act, 1923 (o. 13), 
or other statutes of Saskatchewan 
!<• prt*vcnt a testator from directing 
that legoi'ics be paid free from suc- 
eession duty. — lie Aniiekhon Estate, 
Canapa 1*krmvnknt Tri^st Co. r. 
MoAdam, (1U28J 1 D. L. R. 61 ; [1928] 2 
W. W. R. 365 ; 22 .Sask. L. 11. 610.- - 
CAN. 

sm. Legacy subject to payment of all 
succession duty payable on estatf — 
JVhgle legacy ineludea in esUde in deter- 
mining rate of duty — Portion of legacy 
applied in payment of duty exempt from 
da?l/.]— S tamp DirriKs Comr. v. liANS- 
DOWNK (1927), 40 C. L. R. 115.— A US. 

PART V. SECT. 4. 

■o. Provincial duty — Assets in 
province forming part of larger estate — 
Hcceased domiciled outside province .] — 
Deoeased, domiellod outside British 
Columbia, loft personal property of 
81.000.000 of which 810.000 was to 
British Columbia : — Held : tinder 
R. S. B. O.. Acts 1911 (o. 217) Sc 1921 
(o. 58), tbe duty payable on tbe net 
amount should bo li per cent, on the 


first 8100,000, 2i per cent, on the 
second 8100,000 Sc 5 per cent, on 
the balance ; of the sum thus ascer- 
tained the 810,000 within the province 
was charged with Its proportion whloh 
was taken by the provinoe. — He Suc- 
OB8STON Duty Act, He Hboiit, [1924] 
1 W. W. R. 1163 33 B. O. R. 154.— 

CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

d 1. Shares.] — Held : with 

respoct to a very larim block of shares 
in a mining co., the “ fair market 
value '* could not be said to be the 
price which probably would have been 
obtained had the whole block of shares 
b(‘en init on the market at once. In 
vlow of tho number of shares Sc the 
limited market, that course would 
undoubtedly have depressed the market 
price. Sc tho exors. were not bound to 
offer the shares tor sale at one time 
or at all ; nor should said value ho 
fixed at tho price which would probably 
have been obtained from underwriters 
had a sale en bloc been made to them 
at tho time of tho death. — U ntkk- 
MEYER Estate v. A.-Q. for British 
Columbia, [1928] 8 D. L. R. 311 : 
(19281 2 W. W. R. 209 ; 89 B. 0. R. 
.533: nffd. [1929] 1 D. L. J{. 315; 
SCR 84.— CAN. 

h 1. .] — Although exors., 

when applying for anolllary letters 
patent In British Columbia, had placed 
a value on tho estate In the provinoe 
for the purpose of succession duty Sc, 
being accepted by the Crown, bad given 
a bond to seouro payment of tho duty, 
they aro not bound by such valuation 
& Its acceptance by tho Crown ; but 
they have still the right to present a 
petition under Succession Duty Act, 
8. 43, to a Judge of the Supremo Ct. 
of tho provinoe who has Jurisdiction 
to dctormlno what property of the 
estate is liable to duty 8c the amount 
due. — Blackman v.R ,[1924]4 D.L. R. 
123 ; [1924] S. C. R. 406.— CAN. 

h 11. .1 — In an action on 

a bond to secure pa 3 anent of duties 
under Succession Duties Aot, R. S. A., 
1922 (c. 28), wherein the defence was 
that the true value of the estate did 
not exceed 85,000 Sc no duty was pay- 
able : — Held : tho question of vMue 
was concluded by the values sworn to 
In the affidavits filed for the purp 
of obtaining the letters probate, whi 
values had been aooepted as satis- 
factory by the Crown. — R. v. London 
Sc Lancabhirb Guarantee Sc Accident 
Co. (Alta.), [1926] 4 D. L. R. 874 ; 
[19261 3 W. W. R. 461.— CAN. 

h 111. .)— The eBsentlal 

precedent to tbe Jurisdiction of the ct. 
under Suooesslon Duties Aot, 1922, 
c, 28. s. 38. Is that there is property 
the liability of which to duty Is in 
question Sc has to be determined by 
the Judge. Therefore, when an exor. 
on applying for probate placed a 
valuation on the estate for the purpose 
of sucooRslon duty Sc this valuation was 
accepted by the Crown, the ct. cannot 
grant relied under said eootion, — He 
Spence Estate, [1928] 1 D. L. R. 
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Vol. XXI. — ^Estate and Other Death Duties. Oases 799a—948. 


799ft. .] — Where a person, who has succeeded • 

to the life interest in leasehold property, ' 
subseifuently receives the rack rentes from I 
the property when the leases fall in, the 
increased value of the succession for the ' 
purpose of succession duty is to be calculated i 
by reference to the age of the successor at 
the expiration of the leases & to the value of ' 
the property as at that date, less the ground I 
rents, & not to the value of the property when 1 


the sucec'ssion first arose, less the ground 
rents. — A.-G. v. Bedford (Duke), [19201 2 
K. B. 184 ; 05 L. J. K. B. 617 ; 135 L. T. 
511 ; 42 T. L. II. 340 ; 70 Sol. Jo. 465. 

824. Add. AnjiotaHon : — Refd. Ormond Invest- 
ment Oo. V. Betts, [10281 A. 0. 143. 

853. Add. Annotation : — Refd. Re Drake, Drake v. 

W'ilson, [1020] Ch. 650. 

861. For citation read “ No. 208, ante." 


Part VI. — Probate Duty 


894. Add. Annotatio7i : — Refd. Re Silva, Silva r. 
Silva, [1929] 2 Ch. 198. 

899. Add. Annotation: — Generally, Mentd. Ormond 
Investment Co. v. Betts, fl928j A. C. 143. 

902. Add. Annotation: — Ah to (1) Refd. Koyal 
Trust Co. V. A.-G. for Alberta {1929), 

T.L. R.25. 

914. Add. Annotaiions: — Apprvd. Brassard v. • 
Smith, [1925] A. C. 371. Apld. Baelz v. Jhiblic j 
Trustee, [1920] Ch. 803 ; Pass v. British j 
Tobaeeo (.’o. (Australia) (1920), 42 T. D. U. ' 
771. Consd. Erie Bench Co., Ltd. A.-G. for 
Ontario, [1929] 40 T. L. IL 33. Refd. A.-G. v. 
Sudeley, [1896] 1 Q. B. 354; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205; Re 
Aschrott, Clifton V. Strauss, [1927] 1 Ch 313; 
London & South American Investment Trust 


V British Tobacco Co (Australia). [1927] 1 Ch. 
107. Mentd. In the Roods of Ewing (1881), 
6 P. D. 19. 

917. Add. Annotations: -As to (1) Consd. Baker 
V. Archer-Shcie, [1027] A. 0. 844. Refd. Herbert 
V. 1. U. Comra., I. R. Comra. v. Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilios, [1928] 

1 K. B.798; Daw r. Inland Revenue (Vmirs., 

I )ulT- Dunbar r. Inland Ib'venue Comrs. (1928), 

II Tax (5as. 58. (Henerulfj/, Refd. Inlaml 
BeA <‘nue ( 'ofiii's. r. Smith, [19301 I K. B. 713. 
Mentd. Brjuswird v. Smith, [ 1925] A. C. 371. 

919. Add. Cilalion : -Subsequent proceedings 
(ISS3), S. B. At Ad. 78. 

943. Add. Annotation : -Mentd. Re Bower 
Williams, Eje p. Trustee, [1927) 1 Ch. 441. 


644; 1 W. W. It. 71 ; 23 AIUi. i 

L. n. 199.— CAN. 

•p. Agffregatc value — Sucression Dutu ' 
Act. U. S., 1903 (c. 17).] — Uecbiveu 
Ob.seral of New BituNswioK v. 
TIosbobouou (1915), 43 N. B. It. 25S. - 

CAN. 

sq. Legacu to ht lajiriary - Short . 
of rt>udiu to Mimt lx iie/iciary.] — T(m- 1 
later jruvo a i»*funiar> IcKucy to A.. 

K the rohliluo of liih ebtatu upon tnist 
to pay the liicoiric to tlio mother of A. , 
for lite, after her tli'uth to dlvulo the 
rapital amoiiK h(‘r ehildroii, of whom | 
A. A^uh one. .sueeeHsJon duty was 
ahSOHned as if A. wdi tJie Hole HurM\or 
entitled lo the reHldue, tv' to this 
amount A>as added the letraey. iMity 
waH then assossed at the rate appro- 
priate to this total :—7/<W ; diitj was i 
not to bo assessed on the leKaey a-. 
ttiuuKh tho Avhole of ix*sidue had Ims-u 
kIvcu to A. HUbjoet only to tlie life 
mterebt. — lie Shokt, Shout r. Iti.oih- 
mvB OK PuonvTEs, [19281 S. A. s. It. 
220.— AUS. 

PART V. SECT. 6, SUB-SECT. 2. 

St. “ Net valiu ” —Mode of ralculatwn 
— Aooreoate value including life insur- 
ance money.]— li. r. MEiBAcn, [1927] 2 
D. L. R. 1020 ; [1927] 1 W. W. It. 981 ; 
22 Alta. L. 11. 182.- CAN. 

PART V. SECT. 6, SUB-SECT. 1. 

sw. VetltMlion of eUaie dt arceptance 
by Croum of surety bond — Right of 
executor to dis^tlnite estate — Succession 
Jhdy Act, H. S. B. C., 1911 (c. 217).}— 
Minister ok Finance v. Causdoman 
Insurance Oo., Re Land Reoistby 
Act Sc Hiooirson. [1923] 4 D. h, R. 
439 ; [1923] 3 W. W. K. 925.— CAN. 


PART V. SECT. 6, SUB-SECT. 2. 

sa. Postpouf merit — Diyiuted rUnm 
against estate.] Where doeeuBed’h « h- 
tutoiK hubject to u elulm.iiot admit tin), 
on notes made an nuietv for another, 
wlule it iH riRlit to pontpone the tlnul 
Hetticmeiit of th«‘ exor.’s liainiltv foi 
HuceeHsion duty aw to tho biini n*j»ro- 
Honted hy hu< li alleKod mdehtednebs, 
an ord< i dealin;; with the rnattei Hhoiild 
poHtpune tho date of pnynu nt to u 
time corUiin, A: Hhonld eontain a term 
diiA’ctlnK paj uieut «»f duty upon tho 
HUm hhould it l)o deter mined that Ute 
ostuto is not liable for tho elairn. 
a furlher tdin that, if the OHtato ih 
liahle, the exor. Hhonld pay dut> upon 
hiH eluim aEuinst the principal debtor. 

-Rr St<(THrtIO.V in lY AoT Ac 
SiMtuUIK. [19241 2 W. VV. J{. 10H7; 
31 B. C’. 11. no.- CAN. 

PART V. SECT. 6, SUB-SECT. 8. - A. 

1 tb. ” Sister " of dereoMd —Succession 
Duty Act Aviewiment Art, 1899, a. 2 (4) 
— Includes half-sudcr.] — Re Oliver 
(1901), 8 B. C. K. 91.— CAN. 

, PART V. SECT. 8. SUB-SECT. 1. 

sd. From irhat date payable -Suc- 
I cession /July Act. H. S. li. C., 1924 
(c. 244).]— ife OijjFiELH Khtatb, 

Re SuccEfiSio.M Duta' Act (B. C.), 
[1927] 4 D. L. R. 711; [1927] 3 

W. W. K. 361.— CAN, 

I sf. - -.] — Whero under 8ue- 

I coMHioii Duty Act, R. H. B. 1924, 
e. 244, tho exora. elect to pay tho duty 
I on a continKrent estate w It iiin two ycui'H 
I from tho death of the deet'uaed, & a 
time i» fixed by the IdciiUnant- 
! Governor In (y'orincil for tho payment 
I thereof, no intereut on said duty is 


eliartreablo except from tho date no 
ll.xe(j Wh>i(>s r. Mimhtkr ok 
Kinani i„ [1928] :t I) li. U. 253: [1928] 

2 W, W. 1<..5«''».- CAN. 

$g. Extension of dale from which 
interest runs — Application for — Time 
for making.]— Uela : Hiieh an applica- 
tion mlirlit bo made after the expira- 
tion of tlie hIx inorithH diirlutf wuich. 
If payment were then made, no IntereHt 
waM eliarReatile.— /de Farmer, 1 19261 
1 I) li It. 894; [1926] I W. W. It. 
366 ; 36 B. G. it. 334.— CAN. 

PART V. SECT. 8. SUB-SECT. 3. 
sj. 11 taring of summons under 
'Suit rsmtm Duly Ut, R, .s. R. (J, 1024 
I {•'. 244 ), a. 3 1 M ust be before judge who 
issued summons ) — Re Ci.aI'IIAM, 

I Mimkiek ok Financ’e v. Burkk- 
1 Itoi’ijr, (B. (' ). [1925] 4 1). li. It. 325; 

I 0/1 niuxat sub norn. It. v. BmtKE-RucilB 
I (l'J2C), 37 B.G. H. 313.-CAN. 

PART V. SECT. 9. 

' si. IVhen repaynunt carries interest. ] - 
I Huecemlon DutioH Act, 1893, h. 34 (2), 
I relating to the payment of Interest on 
' HuocoHMlon duty ix'paid applleH only to 
1 tho repuymontH of aucoosslon duty 
liHuesHud under Hoct. 34 (1). — lit Knox 
1 (1927), H. A. 8. It. 264.- AUS. 

, PART VI. SECT. 2, SUB-SECT. l.-B. 

' 886 i. Not liable lo duty— Tender 

I l^Tobate Duly Act, li. S. R. C., 1924 
(c. 202).) — Bowman v. A.-G. (B. G.), 

I [1926] 4 D. L. It. 834.— CAN. 

I PART VI. SECT. 3. 

, j. _ Herd o/ol/f.]— S tamps 

Gomu. V, .Skin.vku (1926), 29 W. A. 
1 L. It. .58.- AUS. 
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English and EiiFntE Digest Supplement. 


ESTOPPEL. 

Part I. — Nature and Classification 


6. Add. Annotaiion : — As to (3) Refd. H. v, H., 
11928] P. 206. 

7. Add. Annotation: — Retd. II. v. H., [1928] 
P. 206. 

8. Add. Annotations : — Refd. llymaD v, 

flyman, Hughes v. Hughes (1928), 139 L. T. 
416. Mentd. Statham v. 8tatham, [1920] 
P. 131. 

9. Add. AnnotoHons .-—Refd. H. v. H.. [1928] 
P. 206. Mentd. Ihjurnoirumth-Hwanage Motor 
Hoad & Ferry Po. v. Ilflrv<*y & S(»ns (No. 2) 
(1929), 94 J. P. 10. 

10. Add. Annotations : — Retd. Pago v. Scotiish 


Part II. — Estoppel by 

52. Add. Annoialiona Apld. Morriss v. Winter 
(1929), 46 T. L. B. 643. Mentd. Freeborn v. 
Ijeoming, [1926] 1 K. B. 100. 

63. Add. Annotaiion: — Gonsd. Selby v. Atkins 
(1926), 135 L. T. 45. 

96. Add. Annotation : — Dlstd. Hoystcad v. Taxa- 
tion Oomr., [1926] A. C. 165. 

103a. .] — ^Money-lenders Act, 1900 (c. 61), 

B. 1 (1), does not empower a judge to re-open 
a money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft, borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is res judicata 
&> not an agreement within the sect.- - Cohkn 
V. JONE8CO, [1026] 1 K. B. 1 19 ; 05 L. J. K. B. 

100 ; 00 J. P, 18 ; 42 T. L. B. 41 ; 70 Sol. Jo. 

188 ; revsd. on other grounds, [1026] 2 K. B. 

1; 95 L. J. K. B. 407; 134 L. T. 690; 90 
J. P. 74 ; 70 Sol. Jo. 386 ; 42 T. L. II. 294, 

O. A. 

104a. .] An order by consent is binding 

unless & until it has boon set aside in prt>- 
coedings constituted for that purpose. Pltf. 


Insce. Oorpn. (1929), 98 L. J. K. B. 308. 
Mentd. The Jupiter (No. 2), [1926] P. 69 ; 
Employers’ Liability Assco. Corpn. v. Sedg- 
wick, Collins, [1927] A. O. 95; The Jupiter 
(No. 3) (1927), 1.87 L. T. 333. 

10a. .] — Estoppel is a rule of evidence, & not 

a bar to the jurisdiction. — ^H. v. H., [1928] 
P. 206 ; 07 L. J. P. 116 ; 139 L. T. 412 ; 44 
T. L. B. 711 ; 72 Sol. Jo. 598. 

11. Add. Annotation : — ^Refd. H. v. H., [1928] 
P. 206. 

28. Add. Annotation : — Retd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 567. 


Matter of Record. 

in an action based upon c harges which he has 
withdrawn by a consent order in a previous 
action between the parties is estopped by 
the order, & cannot effectively plead m reply 
tliat his consent was induced by fraudulent 
concealment. — Kincii v. Walcott, |1929J 
A. O. 482 ; 98 li. J. P. C. 129 ; 141 L. T. 102, 
P. 0. 

114. Add. Annotation : — Consd. Papadopoulos v. 

Papndopoulos (1929), 46 T. L, B. 44. 

122. Add. Annotation : — Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 

141. Add. Annotation : —Mentd. He A Debtor, 
[1927] 1 Ch. 410. 

148, Add. Annotation : — Consd. Conquer v. Boot, 
[1928] 2 K. B. 330. 

151. After this case add “ Decree tor restitu- 
tion of conjugal rights.] — See Husband & 
Wife, No. 4707a.” 

153a. Re-registration of birth of Illegitimate child.] 

-—The re-registration, as provid<*d for in the 
schedule to Lc‘gitimacy Act, 1926 (c. 60), of 
the birth id a cliild originally illegitimate, 
the child having become legit miate by virtue 


PART II. SECT. 2. SUB-SECT. 1.— 
B. (a) It. 

•a. Irreffulaniiea in procedure.}- Tlio 
dlBiuibNal of prior niolioiis fi>r 
irreKaluritles in prooeduro does not 
prevent an adjudloalion on a subKC- 
queiit proper dc regular luotiuu. — 
Re Dim & Marks. [19261 4 D. L. 11. 
740.— CAN. 


■b. Action on immoral roalrarl. 1— On 
the trial of an action the Judiro came to 
the oouduaiun that the evidence dia- 
closed an iUogal contract under which 
defts. were to receive part of the 
money obtained by pltf. wjnle euKa«rt'd 
in prostitution, & that the action 
was of an indecent oharaoter &, imllt 
to bo dealt with. & bo dismissed it, 
the formal judgment stating that *' this 
ot. docs of its own motion &: without 
adjudicating as between pltf. Sc defts. 
on tho matters in dispute between 


them, order that this action be dis- 
niissod out of ibis ct., with costs ” : — 
Held . the order precluded pitf. from 
again suing In respect of any of the 
causes of aotiou Inmuded in the state- 
ment of olalni. — G uilbaclt 

URimilER (1904). 24 C. L. T. 342 ; 
10 B. C. R. 449.— CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 

B. (a) iv. 

104 i. t\mseHt order.] — Where 

an order was made at ohambers by con - 
sent of the parties, A an appeal was 
subeequeutly taken by the soir. for one 
of tho parties that at the time of the 
making of the order ho was under a 
miHapprohenslOD as to the etfeot of 
two Judgments of the Supreme <?t. : — 
Held : tho oonsont order operated as 
an estupiMd. — Re KUNR. [19241 1 
D. L. H. 296 ; 56 K. S. R. 389. CAN. 
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t i. .] — Action for foreclosure 

of a mtge. Pltf. & deft. V. had been 
parties to a prior action in which the 
main issue was tho owuershlp of the 
land covered bj the luigo. & in which 
consent judgment was given dis- 
mtsbUig the ai tion us against tho 
present pltf. & declaring that tho title 
to the land wah subject to the mtge. 
now sought to lie foreclosed & vegting 
the laud in P. subject to said mtge. 
P. now raised the defence of advene 
possession, a point which had not been 
tirougbt forward by her in the former 
action : — Held ; on the principle of 
rts judicata or, at least, on the principle 
that a judgment Is conclusive proof 
bot%veen the parties of the matters 
actually deidded, said dcfeuc'e was not 
open to P. — Canai).\ Permavbnt 
Oorpn. v. Citristknsk.v (B, C.), [19291 
3 D. L. R. 864 ; 2 W. W. K. 198.— 
CAN. 



of the provisions of that Act, is not a record 
of a bindi^ decision. In authorising the 
re-registration the Begistrar-Genoral does not 
act in a judicial capacity & the rc-registra- 
tion of the birth docs not create a res judicata. 
— Jones r. Jones (1929), 98 L. J. P. 74; 
140 L. T. 647 ; 45 T. L. R. 292 ; 73 Sol. Jo. 
192. 

190. After this case add " .]- See, also, 

INSUBANCB, Vol. XXIX., pp. 122, 182-181, 
Nos. 762, 1404-6, 1408, 1409, 1420, 1422.” 

204a. For deduction of costs — ^Notres judicata.] 

— Pltf., who had been negotiating for the 
purchase of a house, handed to deft., as his 
agent, the amount of the deposit this 
balance of £490 payable to the vendor on 
completion & instructed deft, topay then 
balance to the vendor when completion took 
place. Completion did not take place, Ic 
pltf. demanded the above balance from deft. 

& brought an action again.st him to recover 
it. The vendor claimed that pltf. was liable 
to him for £100 damages & directed dett. 
not to pay over that sum to pltf. Deft, 
thereujion issued an interiileader summons 
in respect of the £100, the master directed 
an issue, & ordered that deft, should pay 
into ct. tho £100 less his costs. On the trial 
of the issue the vendor’s claim was dismiswd. 
Pltf. then obtained leave to sign judgment I 
for £390, for which deft, admitted liability. 
Pltf. now claimed the additional £100 in full | 
without any deduction of deft.’s costs. 
Deft, contended that the master’s order 
allowing deft, to deduct his costs was final : — 
Jleld : the master’s order allowing the deduc- 
tion of costs was not res judicata, but merely 
relieved deft, from paying the full £100 until 
the decision of the interpleader issue A the 
result of the action, & jiltf. was entitled to 
recover the full £100.— ALi.Nun' v. Mills 
(1925), 42 T. L. R. 68. 

209. 'fo the cross-ref(‘reiice f<»ll<ming this cas<* 
add ** In proceedings before Railway & Canal ^ 
Commission— Under Mines (Working Facilities I 
& Support) Act, 1923 (c. 20). | -S<t M!M>, 
Vol. XXXJV., pp. 63.*;, 636, No. 32.5.” I 


ToL XXL— Ert(«ipel. Oases 163a— liS4a. 

213. Add. AnuotationB: — Asia (1) Retd. .Tacobson 
t\ Frachon (1927), 138 Ij. T. 386. Generally, 
Mentd. Snlvesen (or von Lt^raug) r. Austrian 
Property Administrator, (1927J A. (\ 641. 

214a. .] — -A previous decision on a matter in 

dispute between parties does not create an 
estoppel unless (1) tho decision was given by 
a competent tribunal, A (2) tho mattor was 
raised A controverteil before that tribunal & 
was clearly A linallv decided bv it. — K ast- 
wooi) A Holt r. STUnKU (1926), 31 Com. 
Oas. 251. 

216. Add. AnnoiaiUm : — A<t to (2) Reid. Fast wood 
A Holt V. 8tudcr (1926), 31 t’om. t’as. 251. 

222a. -- - -.J — In July A Aug. 1920, the share- 
holders of a CO. carrying on the business of 
whiskey distilling passed ri'holutions for its 
voluntary winding up. \V ith a view to 
selling the distillery as a going concern the 
liquhlator continued distilling up to Mar. 31, 
1921, but not after, A pending tlie sale ot the 
business be sold the co.’s btocks of whiskey 
as opport unity otTored . Such sales of whiskey 
extendi'd over a jieriod ol more than two 
yeaih. An assessnient to income tax was 
made upon the co. for the year 1921-22 in 
respect of the x>ro(it8 of its ’busifiess on the 
footing that the liquidator \va.s currying on 
the tradi* in that year. This assessment was 
disehargisl by the 8peci;d (\nnrs. on apxieal 
on the ground that an assessment on tlie co. 
lor the preceding year liad been discharged 
by the reconler on a]>peal to him from tiu 
didi'iinination of tho Siieual ('oinrs., A that 
they wcr(‘ bound to follow his decision: - 
field : the Spei iai (’onirs. were not bound by 
the d(>eisioii ol the ri'corder regarding the 
1920-21 appistl to discharge the 1921-22 
assessment. ~ Kdwauds r. ” Old lluhii- 
MIl.LS ” DlSTlLLK.IlY (’()., l/l’D. (1N LIQUIPA- 
TION) (1920), 10 Tax Das. 28.5, 11. Ti. 

Inhihon Refd. I. i> I'oiMM I*, “old 
Ustllhij ( o , J.nl li I’uv ( as IliK. 

224a. Finding of adultery. | \ linding of adultery 

as a i«i( t on which a dec re* mm has pro- 
KMlcd IS n«»f Ks ludtnila, so that it cannot 
Hubspquentiv quest iouod m the Divorce 


PART II. SECT. 2. SUB-SECT, 1.- 
B. (a) V. 

ta i. — .J- \TKi .\8 r 

11 Gr. 212 -CAN. 

PART II. SECT. 2, SUB-SECT. 1.— 
B. (0). 

201 i. In administralion suit — 
Oriomaitng sumnu/ns against adminiS' 
*ratofr — Hubsequeni probate atdum by 
adminisiratijr.] — D.’h father wew bo- I 
lioved to have died iutestate, & D. 
took out a ^ant of lottora of aduiluis- 
tration dc bonis non. Subsequently 
a sister of D. ii^sued on orl^nating ' 
suiumonf), an order for adfninijbtTatiou i 
was made, & alno an order tlmt four 
payments should be made to four 
sisters of D. out of the funds in ct. to | 
the credit of the matter. D. was 
represented b}' counsel at the hearing 
of the suninions upon which this last 
order was made. Subsecniently D. 
was advised by his solr. that a will ) 
which he know bis fathejr iiad made, i 
Sc, which had been burned by his fatlier’s I 
directions, wras not legally revoked, & , 
D. Instituted an action to revoke the 
grant of letters of administration de | 
benis non to hiiuself, A to prove the | 
will in solemn form : — Held : being 
an originating summons by a next- 
of-kin for administration against D. 
as administrator, It was not open to 
D. to challenge in those proceedings 


the fu(t that he ^\us un udiiiinlstratoi . 
1 A b. van not estopped by tho above 
. orders - DooiXY v IlooLcy, 119271 

I. It 1U0.--IR. 

I 204 i. . J - An interioeutory judg- 

, merit, which definitely decides a <iu< s- 
' lion of law, be from which uo appeal 
Is taken, may bo res Judicata when the 
1 riuesLlon is raised between tho same 
].Nirties, oven in the same action - 
blAMOMi V . Wesxkrn UlbAi.rY (’u., 
1 IU24J 2 D. L. It. 922 ; [19211 y. C. It. 
?.08.— CAN. 

si. Order sinking out guardian ad 
lUem’s name from record ] — Held . not 
to operate as res judicata — Kumar 
Uanoanand .Sinoii V , Maharajah Hir 
ItAMKSOWAR SlNOn BAriAHUlt (1927), 

J. L. It. 6 Pat. 388.— IND. 

PART IL SECT. 3. SUB-SECT. 1.— A. 

213 X. .1— VlLI-AOR riK IfAUKRA- 

VILLE r. Hambleto.v, [19271 4 D. L. It. 
1044 ; 61 o. L. R. 327. -CAN 

PART II. SECT. 8. SUB-SECT. 1.— 
B. (b). 

sk. JyenegA — Where a Judgment for 
indemnity tias been pronounced between 
two parties, on the ground that one 
was the principal Sc the other the 
agent, the Judiment is concluHive as 
to that fact — P lums v. MacDonald 
(W. C ) URdlSTUREP, Latijiikr « 
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I 


Fosneu Tobacco Co., Lid., [192HJ 
I D L. It 899; 58 () L. U 322. -CAN. 


si. Ihtblfd hu jury In ejectment 
aftion I- Tho Judgiuent In iiri action 
of c jnetirienl is only an CHtoppel bet woon 
tho partleH as to the Htatutory Ihhuo 
wheUnr tho < lalinant wan eutitlerl to 
poshCHhlou on the (lu\ nunied in tho 
writ, A. not uh to any faits doeided hy 
tin |iir> HI Niich net Ion llUUVIlAM 
. ( AKBOI.I. Ml SOKOV K '1 HKArurH, L'l |>. 
Sc Vii-iouiv Artadk. Lrn. (1927), 28 
. It. N. S. W. 109 . ib N. M W. W. N. 
23 . offd , n C L I' .10 AUS. 


! sm. ill III lion of ijfitmint.] 'I'lie 
‘ ( )m 1 1 , . 

only an estoppel between tho j.uitleH 
on the* statniorv Imhih* as to win flu i or 
not tho elalinuiit muh entitkd to 
poHrtessiori on the day nanird In the 
writ, be not as t<j anv Lots dendMl by 
the Jurv in HiH h iKtlon JH bnham r. 
C\KKOLf. Musoiuni 'iMi V1 /O.H Ltd. 
Sc Vn-roitiA Am \i.i , 1.10 (I02H), 29 
it N H \V. bl , 4(i V ^ W, W. N. 
22 -AUS. 


PART II. SECT, a, SUB-SECT. 1.— 
B. (e>. 

22li i. Oincral r///e. J - Where the 
cause of action is dJlIerent from what 
It was in the first action, tho mattor Ih 
not res judicata . — Bkamioa.v t». .Saba, 
[19241 N. Z. L. R. 481.— N.Z. 
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Div« in any event, nor is resort to the Ct. of 
Appeal the only yneans of reviewing it. — 
Chalmers v. Chalmers, Llfl301 P. 164; 1)0 
\u, J. P. 60 ; 142 r.. T. 664 ; 46 T. L. P. 260 ; 
74 Hoi. Jo. 216. 

232. Add. Annotations : — Apld. Jaeger Co., Ltd. 
V. Jaeger (1029), 46 11. P. C. 336. Refd 
Iloystead v. Taxation Comr., [1926] A. C. 
155. 

253. Add. Annotation : — Refd. Green v. Weatherill, 
[1029] 2 Ch. 213. 

256a. .] — Applts.’ mine was worked during 

the years 1019, 1920, & 1921 during two 
hundred & live days only owing to strikes 
iVc tlio low price obtainable for ore, though 
maintenance was continued during the whole 
period : — Held : the question of average 
annual value was nt)t res judicata by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year. — Broken Hill Proprietary Co. v. 
Broken Hill Municipal Council, [1926] 
A. C. 94 ; 95 L. J . P. C. 33 ; 134 L. T. 335, P. C. 

257. Add. Annotation : — Distd. Iloystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

265a. Decision that patent valid — Subsequent action 
for Infringement— Whether defendant estopped 
from disputing validity of patent.] — In an 
action for infringement of a patent deft, 
denied infringement & pleaded that the 
Iiatent was invalid by reason of lack of 
novelty & lack of subji‘ct-mat er owing to 
common general knowledge Ac prior publica- 
tion, want of utility, insufficiency Ac false 
suggestion in the specification, Ac ho counter- 
claimed for revocation of tlie patent. In a 
previous action the patent liad been attacked 
only on the ground of prior publication of 
two specifications, G. Ac V., Ac the issue of 
infringement Jiad not been contested. In 
til at action the patent liad been held to be 
valid. It was contended by deft, that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 


to subject-matter, that the additional docu- 
ments relied on ^owed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims : — Held : the ct. was not strictly 
bound by a prior decision as to anticipation, 
Ac it was open to deft, to prove anticipation 
by documents not before the ct. in the pre- 
vious action. — Higginson Ac Arundel v. 
Pyman, Same v. Same (1926), 43 R. P. C. 
291, C. A. 

Jnnoiation : — Mentd. Ite Higginson Sc Arundel’s Patent 
(1927). 44 Jl. P. C. 430. 

276. Add. Annotations: — As to (3) Apprvd. Hoy- 
stead V. Taxation Comr., [1920] A. C. 155. 
Apld. Green v. WeatherUl, [1929] 2 Ch. 213. 
Refd. Pickford v, Quirke, Pickford v. 1. R, 
Comrs. (1927), 44 T. L. R. 15. 

285. Add. An notation : — Refd. Sagar r. Ridclialgh 
(H.) tVe Son, l.td., 11930J 2 Ch. 117. 

291. Add. Annotation : — Generally^ Refd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

294. Add. Annotation : — Refd. Hoyatead v. I'axa- 
tion Comr., [1926] A. C. 165. 

296a. Admission.] — Under a will the annual in- 
come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment for 
the financial year 1918-1019 under Land 
Tax Assessment Act, 1910-1910, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, Ac a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any Ac which 
of them, in the land were original shares 
within sect. 38 ; (2) liow many deductions 
of £5,000 resp. should make. The Full Ct. 
answered these questions as follows : (1) the 
shares of the six children surviving at the 
date of the assessment ; (2) six. Upon the 


PART II. SECT. S, SUB-SECT. 1.— f 

B. (d). 1 

230 xvii. llobP. claiinoil to 1 

deduct ei.OOO in cumimthig the protitu 
fur tUo year ending Mar. 31, 1921, \ 
the recorder allowed tho deduction 
oluiincd. Tho (nientlon cauie again 
befort' t ho Sjiecl.'u Coini'a. bv wuv of an 
appeal from an aaHcaRment for 1 922 23 ; 
— Ucld : the recorder ’a duelHion on 
the aHsoBsmont for 1921-22 wjw bind- 
ing, & the question wam rm futhrafa . — 
Alymrk V. Maiivffry, IlU2.i) N. 167 ; , 
10 Tax. CJurt. .'i91.--lR. 


230 xviii. .1 — Wusojf v. 

Oamebon (1842), 1 Kerr, 542.— CAN. 

230 *ix, CiiAMBKKS V. Don- 

LAK Ac Stevenson (1879), 29 U. C. R. 
699.— CAN. 


280 XX. .1 - Jones r. City of i 

St. John (1901), 31 S. C. Jl. 320.— 

CAN. 

230 xxi. l^'OBTKU r. llKAUMK, 

[19261 1 D. L. R. 1024 ; CO O. L. J{. 
63.— CAN. 

»h. Action to set aside fraudulnit 
conveyani'e — Finding that plaintiff 
secured creditor.] — In an aotlou by a | 
judgment creditor against a husband , 
ic wife to sot aside as In fraud of the i 
husband’s creditors a transfer mode by I 
him to hlB wife : — Held : a Undliuir. In a | 
prior action by the same creditor 
against the husband, that pltf. was an 
amply scoured creditor at tho time of 
the transaction, estopped pltf. as 
against the husband, wno had pleaded 


ns jiuiiaita, from again mlMiig tlie 
ihHuo U8 to the bufflclcncj <*f the pltf.'b 
Hccurlty.- Haxtkk r. JH-kivAhz 
DKKKA hZ, 11929J 2 1>. L. It, 443 ; 1 
\V, W. H. 673 ; 10 C. It. H. 473 ; 23 
S. L. 15. 441. CAN. 


PART II. SECT. 3, SUB-SECT. 1.— 

B. (e). 

254 xi. .[—Chambers v. Unoer 

(187.5), 25 O. P. 180.— CAN. 

PART II. SECT. 3, SUB-SECT. 1.- 
B. (I). 

274 lx. .1- Re Olobb Wikf. Co. 

(Sask.), [19261 1 D. L. K. 213.— CAN. 

274 X. .] — Cassidy p. In- 

GOLDSBY (1875). 36 U. O. R. 339.— CAN. 


PART II. SECT. 3. SUB-SECT. 1.— 
B. (c). 

276 ii. . I —An action wu& brought 

by a CO. to rt»movo two of its trustees 
for refusing to obey an order of the 
ct. made in a priwious action directing 
them to Join with tho other trustee 
iu ocnoashig certain shores : — Held : 
deft, trustees wero esuippod by tlie 
Judgment iu the pi*cviou8 action from 
objecting to the status of directors 
who bad ordered the assessment of tlie 
•took, o« that was a question which 
should have been raised in that action. 
--b'KASRK lllVRR MlNINO CO. V. 
Gaulaoheb (1896), :• D. C. R. 82. — 
CAN. 


I 


276 ill. .[—Forsyth «. Buky 

(1887-8), 15 S. C. R. 543.— CAN. 


PART II. SECT. 3. SUB-SECT. 1.— 
B. (i). 

I 303 i. Ueneral rule.] — GaiU‘ENT£R p. 

, Commercial Bane OF Canada 

I 2- - 

I PART II. SECT. 3, SUB-SECT, t.— 
! C. (a) i. 

320 xxvii. Co -defendant 8.] — If 

the ndiof given to pltf. does not require 
, or involve a declHion of any case 
, between co-defts,, they will not be 
bound 08 hot w con each other by any 
I proceeding which may be necessary 
I only to the decree pltf. obtains. — 

, Ma Pan Nyun p. Mauno Srr 1 

(1928), I. L. R. 6 Ron. 575.— IND. 

I 829 xxviii. .[ — A Judgment was 

obtained against A. & two others 
] without service of process on A. or 
I his having any knowledge of tho suit ; 
1 on attorney retained by the other defts. 
having appeared for A. also. He was 
afterwards arrested on a ca. sa. issued 
on the Judguieut, & was discharged by 
I a judge’s order on an affidavit denying 
knowledge of the suit Sc of any authority 
to the attorney to appear for him. 
In an action for false imprisonment 
against pltf. in that suit : — Held .• A. 
was not estopped by the Judgment 
I from denying his liabili^. — Suus p. 
I Ferguson (1^61). 10 N. B. R. (5 All.) 
I 110.— CAN. 
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assessment for 1919-1920 the comr. allowed 
only one deduction of £5,000, contending 
that the beneficiaries were not joint owners 
within the Act. Upon a case stated the Full 
Ct. upheld that view, &: held that the comr. 
was not estopped by the previous decision : — 
Held : the comr. was estopped, since although 
in the previous litigation no express decision 
had been given whether the beneficiaries were 
joint owners, it being assumed A admitted 
that they were, the matter so admitted was 
fundamental to the derision then given. — 
Hoystbad V. Taxation Comk., [1920] A. C. 
155 ; 94 L. J. P. C. 79 ; 134 L. T. 354 ; 42 
T. L. B. 207, P. O. 

AnncdcUions • — Comd. Pickford f. Qnirko. PIckford r. I. R. 
Comra. (1927), 44 T. L. R. 1 5. Re!d. Green r. Weatherlll, 
[1929] 2 Ch. 213. 

334. Add. Annotation : — Refd. Iloystead r. Taxa- 
tion Comr., [1920] A. C. 155. 

360. Add, Annotation : — Refd. Mackcnzie-Kemiedy 
V. Air Council, [1927] 2 K. B 517. 

381. Add. Annotation: — ^Mentd. More v. Weaver, 
[1928] 2 K. B. 520. 

382a. .] — Kniqiit r. Leoii (1828), 4 Bing- 

589 ; 1 Moo. & P. 528 ; 0 B. J. O. S. V. P. 
128 ; 130 E. K. 895. 

385a. .] — PItfs.’ sti^amer stranded in the 

Black Sea, &; deft. li. agreed to try to .salve 
her on the terms (iritrr alia) that 8<*ciirity 
for payment of his remuneration should bo 
arranged in lx)nd<jn & that he would not 
arrest the ship unless there was an attempt 
to remove her before tlie security luwi been 
given. Security was given in fxindon m 
accordance with the salvage contract, A the 
ship was refioated & taken to (’onstantinoiile 
for temporary repairs. Before she was reaiiy 
to leave, the deft. Ij. brought an action 
against the master in the Turkish ct. on the 
ground that the ship wa.s about to be removed 
without security having been given. By order 
of the Turkish ct. the ship was arie8tf*d, Ar, 
as the master had no c-vidence of what had 
been done in London «fc L. took an oath that 
security bail not been given, the Turkish 
ct., awarded 1/. £23,890. L. then disposed of 


the ship, & pltfs. brought this action, (a) for 
damages for breach of contract, (6) for a 
declaration that the Turkish judgment was 
invalid, & (c) for an injunction to prevent 
the Turkish judgment from being enforced : — 
Ifvld : as pltfs. wei*c not parties to the 
Turkish proceedings the doctrine of rca 
judicata could not apply to the question of 
breach of contract. — Em.erman liiNRH, Ltd. 
«. llKKU (1927), 44 T. L. R. 7; on appral, 
[1928] 2 K. B. 144, C. A. 

405. Add. Annolalion : Refd. Wilson r. Maple 
Mill (1925), 95 L. J. K. B. OOti. 

417. Add. Annotation : Mentd. A.-O. v. Hornsey 
B. C. (1920), 43 T. L. R. 92. 

422. Add. Annotations Held. Ingenohl v Wing 
On (Hbanghai) (1927), 44 R P O 343; 
Salvesen (or \ on Lorang) r. Austrian Property 
Administrator, [19371 A. (’. 041 Mentd. 
The Goiilandris. [1927] 1*. 182; (imlmid r. 
\reher-SluM> (1930), 1 12 L. T. J 13 
432. Add. A7inotations : — Refd. A.-G. v. Donby, 
11925] Ch. 690. Mentd. r. Sharp ( 1930), 
9!» L. .1. (’ll. 1 11. 

j 447a. .] - To sustain a H»*cond action on the 

j .same contiaet or the same facts there must 

I be a distinct cause of action, not nuTcly 

' different damages. - (^ONQUEit v. Boot, [1928] 
2 K. B. 330 ; 97 L. .F. K. B. 452 ; 130 I.. T. 
18 ; 44 T. L. K. 480, |). i\ 

457. Add. Annotation Consd. t^mquer v. Boot, 
[1928] 2 K. B. .330. 

460. Add. Annolalion : Mentd. The Goiilandris, 
[1927] P. 182. 

461. Add. Annolalion : Mentd. Burrt-ll v. T.<even 
(1920), 42 T. L. H 407. 

464. Add. Annotation : Refd. Berry v. Berry, 

1 1 920 1 2 K. B. 310. 

473. Add. Annotation : Refd. Mack(‘n7.i»'-Kenn<‘dy 
r. Air Council, [19271 2 K. B 517. 

477. Add. Annolalion : Mentd. The Goiilandris, 
[1927] P. 182. 

478. \dd. Annolalion : Gfucrally. Mentd. The 
Veclis, (10201 P. 201. 

480. Add. Annotatians : — Consd. Conquer v. Boot, 
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346 11. Excejitnm to -.iciuni 

on covenant of indemnity 1 — An art ion 
on tt covenant of indemnity is an 
exception to the greneral rule that an 
estoppel is blndiutc only on privies — 
London Guahantek & Accident Co. 
i>. Davidson, [1926] 1 D. L. R. 06; 
[19201 1 W. W. R. 148 ; 30 B. C. R. 
301.^AN. 


S 1. One plaintiff president of 

company defmdanf other j/roceedinys. ] 
-London Loan & .Savings Co. i-. 
Osborn, [19281 3 D. L, R. 258 ; [1928] 
S.C. R. 451. CAN. 


PART II. SECT. 3, SUB-SECT 1. - 
C. (o). 

Bin. Action by reversioner — How far 
binding on other reversifmers.] — Held * 
it is well settled that a suit for a 
declaration by a reversioner to contest 
an alienation made by a widow in pos- 
session. is a representative suit on 
behalf of all the reversionera, & a decree 
fairly & properly obtained aeainst the 
reversioner in such a suit binds not 
only him but the whole body of 
reversioners ou the one hand, A; the 
alienee or his representatives on the 
other. — T hakarsinoh v. Uttamkacb 
(1929), I. L. R. 10 Lab. 613.— IND. 


PART II. SECT. 3, SUB-SECT. 1. 

C. (d). 

374 ii .] - SoNAf’HAl.AM PlIIM 

e. Ki MAUWEM' CiiEriivu (1927). 
1. L. U. 51 Mad. 128 IND. 


PART II. SECT. 3, SUB-SECT. 1. 

C. (*). 

so. hjiclment Fictitious lessee party 
to first action Htrond actum ngninst 
bssor.J -At the trial of un ejectment, 
under 11 A, I.*! Vlrt. c. 114, recovery 
was proved In favour of John Doe, on 
the demiHC of the now deft agsinst the 
now pltf . A It appeared (hat the 
question there doclcfod. being" one of 
boundary, was prccLwh the t,anio as 
that osuin brought up In this case • - 
Held : clearly no estoppel, for that 
jiidgment was between dmerout parties, 
A under the old practice. Cedmne t>. 
.MfMrLLEN (1854), 11 IJ. (’ It 2>0. - 
CAN. 


PART II. SECT. 3, SUB-SECT. 2. A. 

a i. .]— Where an itpidka- 

tion for a writ of possession was dis- 
missed because no notice of deUTminu* 
tlon of the lease had been giver 
Held ’ the landlord was not t hereby 
barred from making another applif^- 
tion after giving such notk‘e . — Jie 
Ebn'EWtein a WK1.CH. [19281 4 D. L. R. 
408 ; 119281 2 W. W. R. 628. -CAN. 
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B. (a) i. 

g I. - .1— JONFM V. RVDKK, 

[iy2f'i3D L R .’iin ; [ 1 928 J 2 W. W. R. 
302. J‘) R. C. R. 517. CAN. 

> PART II. SECT. 3, SUB-SECT. 2. - 
B. (a) ii. 

465 1 . Ltasr- Unniucessful actum for 
briath of coernant ayainst subletting 
I . D tion for ej( ( ttm nt on conviction under 
' licensing biwo] - \.pplt., lousoe fioio 
rehp. A Ihcnsee of an hoD 1, was <oii- 
I vlfU‘fl of un offence iindci Liquor Act, 

' I<M2 (N. .S W.). AfUrtbc<onvlction, 
by tt wnt Ikmji'iI on I he hUTiM daj, resp. 

I bi ought anuftlf)nfor i je<'tiMenl against 
' applt'. f laiining to be <ntitJid to 
nosMCsmon f*n the ground of n hjea/'li 
b> applt. of biM eovi nunt not to uHSigii 
or Huldft wltiiout n'Mp.’s P .ive, A 
judgment WHS onlerod for Hppli. Rva 
writ iMKiicd II bout II Mill ufti I till Issue 
of the writ in the llrst art ion, reap, 
brought another urtion for ejeetinont 
against uiijilt., i burning to b«r entitled 
to poHsismon on tlio giound of the 
eolivif tion .- Ilf Id loHp. wan not 
<b liairMl fioin rol>ing on the cunvictlou 
bv u itson of the fu^ t that in the first 
uf tlfiii he might liave asserted the right 
of n tntiy uhicb it gave him. 
(’ODEN T). LaI'IN (1924), 35 C. L. R. 
217; 25 B U N. S. W . 291; 12 

I N. ». W. W. N. 7.—AVS. 
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[1928] 2 K. B. 336. Refd. Debenham v. Per- 
kins (1925), 133 L. T. 252. 

482. Add. Annotation: — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

488. Add. Annotation : — ^Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

492. Add, Annotation : — As fo (1) Reid. Eastwood 
& Holt V. Studer (1926), 31 Com. Cas. 251. 

498a. .] — Held : a statement of claim should 

be struck out, & the action dismissed, on the 
ground that the matter was res judicata by 
a previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, ^ which has either been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in a previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScHUTTON, L.J.). — Maokenzie-Kennedy V. 
Am Council, [1927] 2 K. B. 617 ; 96 L. J. 
K. B. 1145 ; 43 T. h. 11. 733 ; 71 Sol. Jo. 
633, C. A. 

608a. .] — Mackmnzib- Kennedy v. Am 

Council, No. 498a, ante. 

610. Add. Annotation : — Rofd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

511. Add. Annotation: — As to (2) Consd. Conquer 
V. Boot, [1928] 2 K. B. 336. 

520. Add. Annotation : — Refd. Green i Weatherill, 
[1929] 2 Ch. 213. 

621a. Proceedings in respect of registered trade 
mark- -Former proceedings before registra- 
Uon.l — Pltfs. commenced an action for 
infringement of their registered trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing off by defts. Dofts. raov(*d to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing 
off had been already adjudicated upon or 
were subsequent to the issue of the writ in the 
prest*nt action. The judge held that there 
was a total absence of any evidence that th<‘ 
alleged acta had ever been adjudicated upon. 
Defts. appealed ; — Held : the reasons for the 
decision of the judge were right. — Jaeger Co., 
Ltd. V. Jaeoeu (1929), 40 U. V. (k 336, C. A. 


528. Add. Annotation : — Mentd. Fishwick v. 
Gyani, [1925] 1 K. B. 617. 

529a. Judgment against separate estate of married 
woman — Action to obtain payment into court.] 

— ^Where the ct. in giving Judgment against 
a married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves use- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
fonri for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustee. Pltf. 
obtained against the first deft, a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft, had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of tlio judgment thus proving 
useless pltf. now brought this action alleging 
that the first deft, had paid the money to 
the second deft, in order to defeat any judg- 
ment for pltf., & that the second deft, wiceived 
the money os constructive trustee ; — Held : 
in regard to the first deft, the matter was res 
judicata^ as pltf. had already obtained judg- 
ment against her separate estate & therefore 
could not now on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct. — Green v. 
Weathkrii.L, [U)29] 2 Ch. 213 ; 08 L. J. Oh. 
369 ; 142 L. T. 216 ; 45 T. L. R. 494. 

588. Add. Annotations: — As fo (1) Refd. Firm of 
K. M. K. R. M. V. Firm of M. R. M. V. L., 
R. M. K, R. M. Somjisiindaram Chotty 
M. R. M. V. L. 8upramanian Chetty (1926), 
95 L. J. P. C. 197 ; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W. C. O. 780. 
(iencrally^ Refd. .lenkins v. .lenkins, [1928] 2 
K. B. 601. 

540. Add. Annotations Apld. Pirie V Richard- 
son, [1927] 1 K. B. 448. Refd. Re Pennington 


PART II. SECT. 3. SUB-SECT. 2. — 
B. (b). 

496 III. .] — ^IVnxiAMH & Sn\Ka 

t». lliCRAUns (1918), 20 IJ. C. 11. I0.~ 
CAN. 


496 iv. .] — The chief test of res 

judicata 1r Idontltr of Issue. The 
Issue raised In the present motion for . 
an extension of time for serving the 
statement of claim held not to be [ 
identical with any issue that had been 
adlu^catod in the earlier proceedings j 
In this matter. — Gooddun r. Mitctucul. 1 
(19281 TW. W. K. 12. - CAN. 


PART II. SECT. 3, SUB-SECT. 2.-- 
B. (d), 

vl. .]--Whero a oiiuse of 

action is shown & the claim is defended , , 
tried Sc decided, or where the real issue 
Ijartles, althpt^h not sot 

ulaim, it, wiuii 

& decided, it is not open to pit/., by 
a subsequent action ndatlng to the 
same matters involwd In the earlier 
prooeetlmgs, to put forward a claim 
or plea i^hich he had an opportunity 
of putting forward In the earlier pro* 
ooeoingB but which ho either omitted 


or chose uot to put torw’ard at that 
time. tSuoh claim or pica Is res 
judirata. — Wahl v. Nuqbnt, [1924] 
:i 1). L. U. 679 ; J1924J 2 W. W. It. 
1138; 18 Soak. L. U. 692; revsg., 
1192412I).L.H.97 ; (19241 1 W. W. It. 
939.— CAN. 


807 vli. .1— A suit Is not barred 

by res judicata where, though the 
matter which forms the ground of 
attack might have been made a ground 
of attack in the former suit, pltfs. 
wore not bound to do so. — Amn-Un- 
Din V. Bisilarat, Au, ktu., llAoor- 
Un-Din, ktc. (1927), I. L. R. 8 Lah. 
308.— IND. 


607 vili. - 
WiNiSRi. (19271 
(19271 1 W. W. h 
45.'>.— CAN. 


- SOKOLOSKI V. 
2 D. L. B. 1029 ; 
972 ; 21 Sask. L. B. 


anv — 

^ Cc , . 

W . W. H. ol8.— CAN. 


PART II. SECT. 3. SUB-SECT. 2.— 
B. (f). 

d I. Award of damages for delay — 
Subseguenf proetedings for eompenaa* 
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lion for further delay . ] — Where there 
was only one cause of action, Sc it was 
pltf.’s right to have his damages 
assessed once for all : — Held : the 
flnding that pltf. could recover no 
damages after commencement of a 
subsequent action was binding upon 
both parties & was not, though 
erroneous, opeu to dispute. The ludg* 
ment had not been appealed from & 
the question was res judicata between 
the parties. — McIntosh v. Parent, 
(1924) 4 D. L. B. 420 ; O. L. II. 
652.— CAN. 


PART II. SECT. 3, SUB-SECT. 2.— 
B. (g). 

aa. Action for rent — Eviction pleaded 
by tenant— Reduction of rent granted — 
Right fo bring action for trespass.] — 
If a tenant defends an action for rent, 
& a reduction is made on the amonnt 
claimed on the ground' that he haa been 
evlotod by the landlord from part of 
the premises, ho cannot afterwards 
maintain trespass against the landlord 
for the same action which he relied 
on as an eviction in the former action. 
— Bourkk V. MoGullouoh (1859), 9 
N. B. K. (4 All.) 361.— OAH. 



VoL XXL — ^Estoppti, Oases 540 — 608< 


& Owen, [1925] Ch. 825 ; Bennett v. While 
head (1026), 96 L. J. K. B. 268; Hardie & 
Lane v, Chiltem (1927), 96 L. J. K. B. 773. 

646. Add, Annotation: — Refd. Pirie r. Richard- 
son, [1927] 1 K. B. 448. 

550. In the last line for “ case of the lavi ” read 
“ case out of the law.” 

Add, Annotations : — Refd. Pirie v, Richard- 
son, [1927] 1 K. B. 448; Gumborland v, 
Lanarkshire Tram. Co. (1927), 20 B. W. C. O. 
780. 

After this case add *‘ Compare Contract, 
No. 163a.” 

555a. .] — Barker v, Martin (1047), Sty. 20 ; 

82 E. R. 498. 

550. Add, Annotation : — Generally, Refd. Cumber- 
land V, Lanarkshire Tram. Co. (1927), 20 
B. W. C. C. 780. 

557. Add. Annotation: — to (1) Refd. Clark o. 
IJrquhart, Stracey v. Urquhart (1920), 111 
L. T. 641. 

559. Add. Annotations: — As to (!) Apld. Brooke^ r. 
Bool, [1928] 2 K. B. 678. Refd. Debenham 
V. Perkins (1926), 133 L. T. 262. 

668. Add. Annotation: l« to (1) A (2) Refd. 

Lynn r. Bamber, [1930] 2 K. H. 72. 

673. Add. Annotation : — As to (2) Refd. Film of 
R. M. K. It. M. r. Firm of M. It. M. V. L., 
[1026] A, C. 701. 

575a. Power to set aside Judgment.] 

— ^A judgment in Penang against deft., 
described in the WTit by the group of letters 
under which a money-lending firm there 
carrus on business followed by tlie name ol 
the flim’s local representative, is a judgment 
against the local representative personally, 
whether ho is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the linn itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on m(»tion to set aside the earlier 
judgment on the ground that pltf. wjis 
I gnorant <if its eHect in law. — Firm of 
R. M. K. K. M. V, Firm of M. R. M. V. L., 
[1926] A. C. 761 ; 135 L. T. 64.> ; sub nom. 
h'liiM OF R. M. K. K. M. V. Firm of M. R. M. 


V. L., R. M. K. R. M. SOMASTJNDARAM 
Chbtty V. M. R. M. V. L. Sitpramanian 
Chetty, 9t L. J. P. C. 197 ; 42 T. L. R. 086, 
P. C. 

Annotation — PoUd. KInch Walcott, I192U] A. C. 183. 

577. Add. Annoiaiions Consd. Bennett v. White- 
head, (1926] 2 K. B. 380. Refd. Anderson r. 
Equitable Assce. 8oc. of United States (1926), 
131 L. T. r>67. 

677a. Action against partner - Subsequent 

action against firm,] — Firm of 11. M. K. U. M. 
V. Firm of M. R. M. V. li., No. 675a, ante. 

679. Add. Annotations: — As to (2) Refd. Deben- 
ham V. Perkins (1925), 133 L. T, 262 ; Bennett 
V. Whitehead, [1920] 2 K. li. 380; Firm of 
R. M. K. R. M. V. Firm of M. U. M. V. L., 
li. M. K. R. M. Somasuudarain Chetty v. 
M. R. M. V. 1j. Supramaniiin Chetty (1926), 
96 L. J. P. C. 107. 

680. Add. Annotation: — Dlstd. Debenham v. 
l»crkins (1925), 133 L. T. 252. 

681a. Judgment for debt incurred 

after separation.] — Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, &> judgment is 
recovered against luu* on all items purchased 
after a certain date, on tlie ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, pi'oeecdings may 
subsequently be taken against the husband 
as agent fur the items purchased prior to tliat 
dat>e, since th(‘ro are two distinct causos of 
action, & there Jios been no election by suing 
of the wife to judgnumt on tlie whole or part 
of one undivided debt.-- Dkbenuam’s, Jyri>. 
V. Pkrkinh (1925), 133 L. T. 252, D. C. 

585. \dd. innotation: Is /o (2) Refd. /iV Siirims, 

1 1939J 2 Ch. 22. 

590, Add. Annotation .—Apld. Deimeiley o. Prest- 
wioh IJ. D. C. (J929), Ml L. T. 602. 

593. Add. Annoiaiions: — Apld. Dexters v. Hill 
Crest Oil Co. (Bradfoni), [1926] 1 K. B. lOh. 
Refd. Anderson v. Equitable Assoc. Hoc. of tie* 
United Htate.s (1926), 131 L. T. 557. 


PART II. SECT. 3, SUB-SECT. 2. 

C. (bl i. 

646 i. Application to net 

aside judgment cfc- add new party .] — 
lIUDriOv’ri IlAY Co. V. Scorr (B. C.), 
I1929J 4 D. L. It. 978 ; 3 W. W. U. 232. 
—CAN. 

PART II. SECT. 3, SUB-SECT. 2.— 
C. (0) 

572 i. Unsaiitified judgment.] — The 
fact that a decree has been obtained 
against one ot a ntimber of joint & 
several obllgants does not preclude a 
fresh action being brought against the 
others, if satisfactloa has not been got 
under the decree already obtainefl. — 
Steven v. Broady Norman & Co., 
[1928] S. C. 351.— SCOT. 

PART II. SECT. 3, SUB-SECT. 2.— 
C. (d) I. 

n i. Where It had not been 

established that in contracting to pay 
a commission, deft, had been acting 
as the agent of H. Sc that pltf. had 
elected to look to H. for payment ; — 
Held: a judgment ^default recovered j 
by pltf. against H. did not render i 
pltf.^a claim against deft, res judicata, j 
since the cause of action against deft., ' 


which it was admitted pltf. hiui before 
ho sued n., did not oxi.a against the 
latter & was not a/Tected by the judg- 
ment.— Williams r. KonOKiiS, [1921] 
2 W. W. R. 185 ; 56 D. L. R. GUI ; 
60 8. C. R. 664.— CAN. 

o 1. - Judgnunt hy di fault uyaitmt 

huHhand. 1 — Wh<*re two iioraous aro sued 

jointly I . ■ , 

I entered against one of tliein jdtf. the) 
(unnot turn roiind Sc sav tliat that 
deft. an agent of tlio other & 

recover judgment against the latter as 
tlie pi'lnelpal. - CAWtOLL v. Kfcs SLliLL V 
1192UJ 1 1). I,. U. 1062 , 2 

, W. R. 437.— CAN. 

PART II. SECT, 3, SUB-SECT. 2.— 
C. (•). 

58G Iv. — -.>--Abdur Rahim v. 
Maitomei) Babkat Alt (i927j, 65 
L. K. ind. App. 96.— IND. 

PART II. SECT, 3. SUB-SECT. 2.-E. 

594 i. SummoTis for assault — tHsmiiml 
— Subsequent action for same aisaull.] 

Id an action for assault & battery, deft 
pleaded that an information bod been 
made against htm by pltf. before a 
magistrate in respect to the trespass 
declared on, under Dominion Act, i 
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32 Sc 33 Vlot. e. 20, s. 13, & that the 
I muglHtrato, after hearing, dlsrolt.::'- 
' tho Information & gave deft, a oertlfl- 
csto of dismissal, whereby & by force 
of the stat uto be was released from the 
action : — Held : the plea was In- 
siifllclunt in not stating that tho coni- 
plaluant had itruyetl tho niagistruto 
to proceed Humrnurlly. — WiiHov ». 
Uoi>VRK(1H6G), 26 N. B. U.510. - CAN. 

■c. Atf/uittal on Chargt of murdtr 
Subsffjaent rharge oj assault nicasianing 
urtunl bfslUy tuirm.] - AtUiV being 
•'ic'oulttod on a trial tor inixrtUr ttio 
j accused were cdiarged with jssault Sc, 
j buttery oc eiisionlng actual tjodllv tiunu 
to tho man whom then ha«l tx c*ri 
opqultted of murdcrhig. fhoy pleaded 
rrs jtidicata : ~ field . slnco the fac.t 
of tho assault In tiuosthm was lioolvod 
in tho alleged rnimlor, i <. If tticao was 
,i murder it could only lie hocaiiso them 
was the assault. Sc, tlieicforo, it must 
I luive been oonsldc*red Sc directly 
I adjudlcsatod on by the jiuy. the 
acquittal on tho charge of murder 
leiidorod tho matter of the assault 
res judi'iita as lietwoen the Crown Sc 
tho aocust'd. Sc was a bar to the second 
charge. — R. v. GosbeUN, [19281 I 
\v . W. R. 134 ; 50 Can. Crlm. Cas. 287 
-CAN. 



Cues S97a—701. English and Empire 

507a.^^ 1 Meaning of “ forthwith **.] — 

“ Forthwith ” moans, forthwith upon demand 
by the pei^n entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. A certificate was applied for by the 
person entitled, five days after the complaint 
had been dismissed, &> granted two days 
after the application, but dated as of the day 
upon which the complaint was made : — Held 
to have been made out “ forthwith ” within 
Offences Against the Person Act. 1828 (c. .SI), 
s. 27, Ac to be a good defence, under sect. 28, 
to a subsequent action for the same assault. — 
OowTAJi V. Hhtiherinoton (1859), 1 E. & E. 
802 ; 8 Cox, C. C. 175 ; 28 L. J. M. C. 198 ; 
33 E. T. O. a. 105 ; 23 J. P. 003 ; 5 Jur. N. H. 
985 ; 7 W. K. 413 ; 120 E. Jl. lUl. 

599a. What amounts to conviction.] 

— To an action for an assault deft. ])leadcd 
that, before action brought, pltf. caused deft, 
to be Summoned before a magistrate to answer 
a complaint in respect of the assault, & that 
the magistrate “ adjudged & detemiined the 
said complaint ^ charge, Sc tfien ordered 
deft, then to pay. Sc then convict<*d him, 
deft., in the costs as well of the said complaint 
& charge as of the hearing thereof, but did 


Digest Supplement. 

not further order or convict deft.” The 
magistrate had decided only that deft, should 
enter into recognisances to keep the peace & 
ay the costs thereof, & such costs only had 
een paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases ; — Held : 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 45, & taking it as it stood it was 
not proved. — Hartley v. Hindmabsh (1866), 
L. K. 1 C. P. 653 ; Uar. & Ruth. 607 ; 35 
L. J. M. C. 255 ; 14 L. T. 796 ; 12 Jur. N. 8. 
502 ; 14 W. R. 862. 

.‘—ExvlS. U. V, Mica (1890). 24 Q. B. D. 423. 
Bezd. Police Comr. for the Metropolis v. Donovan (1003), 
52 W. It. 14. 

610. Add. Annotation : — Generally^ Mentd. R. v. 
Hertfordshire JJ., Hx p. Larsen, [1926] 1 
K. R. 191. 

647. Add. Annotation :- — Ah to (1) Consd. Pirie v, 
Richardson. [1927] 1 K. 13. 448. 

659. Add. Annotation : — As to (2) Apld. The Point 
Breeze, [1928] P. 135. 

After this case add “ See, also, Admibalty, 
No. 706b.” 


Part ill. — Estoppel Quasi of Record. 


672. Add. Annotation: — Refd. llyma > v. Hyman, 
11929] A. C. 601. 

677. Add. Amiotation: — Mentd. Saklat'v. Bella 
(1926), 42 T. L. R. 26, 

682, Add. Annolaiion : — Mentd. Dobell (D. (1.) Sc 
t\)., JJd. r. Barber Sc tlarraH (1930), 47 
T. ii. R. 60. 


686, Add. Annotation : — Dlstd. He Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

687. Add. Annotation: -Refd. York Glass Co, r, 
Jubb (1925), 134 L. T. 36. 

692. Add. Annotation : — Mentd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 


Part V. — Estoppel by Deed. 

701. Add. Annotations :~ Mentd. Palmolive Co. (of ' English Hop (Irowers v. Dering. 11928] 2 
England) v. Ereedman (1927), 44 T. E. K. 86; K. B. 174. 


hi. — — XensnHu for 

<'frhflraU- of rnnvit t ion. ]—.\viyK r. 
AHCHKU& (jOOl)MAN, |102l] 1 D. J,. 1{. 
448 ; 11924] IW.W.H. 279 ; 11 ('an. 
Crint. COH. 289 ; 1 8 Suhk. L. K. ;J2. CAN. 

g i. Suhsrquettt (onncfion Jor 

mme offtnev M lultur nmxal in action 
ronsittutfd “further proa (din on.”] 
I’ltf. isiu»d Ueft. liy fivjJ lull f»>r .t‘20 
daniaptes for abfiuult. Tlio KiTortlcr 
held in pltf.’H finour, ic jtuvp a de«*m» 
for 4;i4 Deft, appealed fnnn the 

decree, At onteivd Into a reininuHaiu'e 
as provided by 4.') A* 4(5 Viet. o. 29, s. (J. 
.\fter the case ba<l been at lieariiiK 
before the judgt' of Asslre for n short 
time, deft, admitted the nssanit A. the 
roasonahlencbH of the damages uv arded. 
A raised a ne^^ defence ulneh had not 
hooD available to him in the county 
et. Deft, rolled upon Offeneea Against 
the I*crsoii Act. 18(11, c. ](I9. s. 13, 
A It was ooutonded on his behalf that 
deft. ’8 otmvletlon coupled with the 
payment of the penalty operated as a 
release from •* all further or other 
prqceediniw/; lueludlug the ro-hwu-ing 
of the civil bill ou appeal : - Jit Id : the 
aiipeal did not eonstitnta ’• further or 
other proceedings ” within OlTences 
\gMlnst the Person Act, 18tU, s. ♦.I. - 
Maokk r. Storky, 11929] N. 1. 134.— 


PART II. SECT. 4 , SUB-SECT. 3. 
628 i. Ofnerat rule.]— Lack of juris- 


diction in the ct. dtprlves a judgujcnt 
of any effect whether by estoppel or 
otherwise, even though the purt> 
alleged to ho estopped sought the 
assistance of the et. whost* Jurisdiction 
Is Impugned. — M cIn'iohh r. Paki.nt, 
11924] 4 1>. J,. K, 12U, 55 O. L It. 
552 - CAN. 

PART II. SECT. 5, SUB-SECT. 1. 

638 *. .]— JOl’K.NKAY r. PiAII.- 

WAV P.\8SKN0I-.KS A.SSUUANOE Co., 
119211 1 1). L. B. 308; 50 N. U. It. 
501.- CAN. 


PART II. SECT. 5, SUB-SECT. 2. 
St. Hhouhi not he pleaded in ^ate- 
vienJ of eUtim 1— VirroiuA bmiRKR A 
MANPKAt*rriUMi Co.. Lti» v . Thomsen 
A Cl,AKK (U. C ), [1920] 4 D. L. K. 
971 ; [19201 3 \V \V. U. 459.— CAN. 

sa. Should not be phaded in count er~ 
elatm 1 — Vicn'ORiA Lumdkr A Ma.vu- 
FArjuiwNO Co,, Ltd. v . Tmomskn A 
CI.AUK (U. C.). [1986] 4 D, L. It. 971 ; 
[1926] 3 W. V>\ K. 459.— CAN. 


PART V. SECT. 2. SUB-SECT. 1. 
eb. /.eov nutl J’ isnd s.s'or iia/ter 
dtmhxliti/.] — Whore the >>..iw ih of M. 
exeeuteo a lease of certatu Immovable 
property for a term of 21 vears in 
i’onsid oration of the sum of rupees 
b lacs as advance of the total rent 
' pay aide for & during the said term 
I of 21 years, on a suit being brought 
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by the Nawnb for reeovcrj’ of 
posscssiou : — lltld ; as the lease con- 
travened condition (1 ) of the Murshlda- 
bad Act it was null A void A the 
Nnwnl) was entitled to reco\cr 
pohsesHiou of the demised property. 
The Nawab was not estopped Jrom 
I tlonylng the validity of tJio lease by 
raason of the Act os he was a person 
mider disability. - MrR.smi>AnAi* Na- 
WAU V. lliiAs Kov Cum imnu (1928), 

I 1. L. H. 56 C4ilc. 252. -IND. 

I PART V. SECT. 2, SUB-SECT. 2. 

I 709 i. General rule.] — T., to whom a 
patent of land issued, by deed poll 
mado prior thereto, sold tl«‘ land to JL. : 
--Held: in obtaining the patent T. 
was estopped by the deed from setting 
up title in him^df under the patent. — 
Robeutbov V. Daley (1886), 11 O. R. 
362.— CAN. 


1 

I 

I 


PART V. SECT. 2, SUB-SECT. 8. 

BO. By nominee of Croirn to ctmrey 
land— SubseQuent grant to stranger. ] — 
Where the iiuminoe of the Crowm gave 
a bond for a deed of the laud to be made 
when the patent should issue. A in 
the same bond conveyed A covenanted 
to guarantee the title * — Held : on 
ojectmeut by a grantee of the nominee 
under a deed executed after the patent 
issued, this bond gave to the obligee 
no title by eetopp^ — Dox d. McGill 
v. Shea (1840), S U. C. R. 483.— CAN. 
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734. Add* Annotation : — Refd. Torbay Hotel r. 
Jenkins, [1927] 2 Ch. 225. 

776. Add* Annotation: — As to (1) Refd. Parr v. 
A.-G.. [1920] A. C. 239. 

786a. .] — ^The recital, in a deed, of a former 

deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more. — Giixett v. 
Abbott (1838), 7 Ad. & El. 783 ; 3 Nev. 
& P. K. B. 24 ; 1 Will. Woll. A: H. 91 ; 7 
L. J. Q. B. 61 ; 2 Jur. 300 ; 112 E. R. 665. 

Annotation : — Refd. FlshmonBrero Myston* Wardens & 
Oommonalty Robertson Sc Staines (184H), 18 L. J. C- 1*. 


821. Add. AmiotaHun : — Mentd. (U'ant v, Kdmoml- 
son, [1930] 2 Ch. 215. 


851. Add. Annotation : HImn r. Pollard & 

Morris, 11930] 1 K. B. 628. 

916. Add. Citation 04 L. J. Oh. 169. 

Add. Annotations : — Mentd. Birkdale District 
Electric Supply Co. v* Southport Corpn., 
[1926] A. 0. 355 ; Brown v. Dat^onham Dis- 
trict Council, 1 1929] 1 K. B. 737. 

966. Add. Annotation : — Refd. A.-G. v. Glen lane 
& Liverpool A: Ijondon War Risks liisce. 
Assocn. (1929), 34 Com. Ctis. 300. 

993a. S. P. SnABoniNK r. I*owkt. (1686), 2 Vern. 
11 ; 23 E. R. 619. 

Annotation : — Refd. Smith v. Osbomo (1857), 0 H. L. Ctta. 
375. 

993b. .] — Clayton v. NEwoASTr.E (Dukh) 

(1082), 2 Cas. in Ch. 112 ; 22 E. R. 871, T.. C. 
Annotaiion : Refd. Morse r. Faulkner (1703), 3 JSwou. 
429, n. 


Part VI. — Estoppel in Pais. 


1021. Add. Annotaiifms : — .4/* to (2) Refd. .Tones r. 
Warini? tk Oillow, [1026] A. (’. 670. Generally, 
Refd. Commonwealth Trust v. Akotey (1925), 
94 L. J. P. C. 167. 

1036. Add. Ayinotaiion : — Refd. Lloyds Bank ?»• 
Chartered Bank of India, Australia & (‘hina 
(1928), 07 L. J. K. B. 609. 

1036a. .] — If a man misivprcsenl s a fact, to 

that fact ho is bound, if any other person 
misled by such misrepresentation arts 
upon it, & thereby suffers <laniape.— Beattie 
V. Ebury (Lord) (1874), L. R. 7 H. L. 102 ; 


41 L. J. (7j. 20 ; 30 J.. T. 581 ; .38 J. P. ,564 ; 
22 W. I{. 897, H. L. ; affg. (1872), 7 Ch. App. 
777, L. JJ. 

Innntatioii'* . Mentd. W.'cKm r. iVoiw-rl (I87:i), T.. R. 8 C. P. 
■127; Mcrollln i>. (Jllplii (IKHO), Q. ». I>. 390; York- 
Hhio' l(y. WujfKon (’o. r. Muclurcj N, Cnrawnll MtiieralH Hy. 
(I8H1), t.'i 1,. T. 717 : Wcht Lonilon Ooiiimorclal Hank v. 
ICKmoii (IHHl). 13 (L H. I>. .399; ItohfrtHoii v. Ilfirrln, 
II990J 2 g. n. 117: lialhot v. l.ciiK, 11991] 1 (111. 314; 
Oliver r. liunk uf EiiKlaiiil, f I9UI | I (’h. 0.'>2 ; llalnford v. 
Keith & Hluckman Co.. 1199.0) I (M). 299. 

1088. Add. Citation 132 L. T. 22. 

1040. Add. Annotation : Apld. Ilmldeislield Fine 
VVor.Mled.s r. 'J'odd (1925), 131 L. T. 82. 


PART V. SECT. 4, SUB-SECT. 6. 

863 1. Operation of rule Mont // jtout 
to sohnlor protJuvnid tjeevied dud— 
So inUntum tluit mom n t>ho\dd be paid 
over In part)/ to d»ed.\ A Hotr. olilaini d 
from pltf., his cliurit, a ohoqnc for 
$1,100, rcprfsi'ntiiiff tbut lie ncnild 
invest 11 upon the securltv of a mtk'c. 
upon land whicli had heon inortiiowd 
to his sister, whoso intuc. would he 
paid off hv the $1,100. In Iht' r**ffipl 
given to pltf. h> the milr. it wu- st«ite«l 
that the cheque was given to Jdiii ** rt I 
intgc. 10 11. 8t,”. whith was a lulef i 
description of land upon >\hlfh ih-fl-. | 
had made u lufge fti the solr.’ps father’s 
exors. q’he solr. notltlid deffs. that 
the exoisi. desli-ed puMiii lit of this i 
mtge., Ar that lie had a elleiit who 
w'ould ailMinre the money nee4*ssur> ( 
to pav it off. A intge. hy defts. to i 
pltf. upon this land was theiiMipon lue- 

f iared h> the soli. A cxeeufed hy deft:! ( 
n Mur. 1923. They made yrnymciifs 
from time to time ujion the mtge. h> j 
eheque to the soir., who paid oil tlie 
intge held by tbe exiirs.. A fonsc* ' 
quimlly did not ohtam a diNcluitve of i 
it. The $1,100 was misappropriated 
by the solr., who ahseouded in 1920. 

It was intended that tlie iiitge. moneys 
should be paid to the exors, & not to 
the mtgoi’s.. A: this pltf. underatuod. 
This a<‘tiou was brought to enfoiec ' 
the mtge., & pltf. in her ei ideme at the 1 
trial stated that the- solr. showed her 
the mtge. in Mur. 1923 ■ - Held: the 
facts that the intgor. di livererl the 
mtge. t.o the solr. 4c that he showed 
It to pltf. did not amount to u repre- < 
aentation that the ijione>s iidvaneed i 
by pltf. had been paid to the holders , 
of the first mtge., 6c tliat it hud been * 
<lischarged. 6c It could not be said that ^ 
the mtgors. were estoppied fi-oin dis- ' 
putlng the fact that the moue>s hud , 
been advanced to them. — Mi im\y c. 
CBOsauiSlK [19291 4 D. L. it. T21 ; 64 
O. L. R. 403.- CAN. 1 


PART V. SECT. 6. 

sd. TrmmUr imtUr I but Vroptrly 

.1(1 Wdtiout Hp((‘tHl rou ndutH 
(ihlr udtrest mtlmnim tdlu neijuirtd hit 
trnnHftroT ) A transfer of land. In tli'* 
form provided In the Heal Hropertv 
Act. niiido hy the registered ow-ner A 
without any H]»eeial loveruints or 
ic{ Hals, does not operate as an estoppi 1 
A does not vist In the transferee on 
eiinll.ihle Inliaest Huhseqiiciil\ acquired 
b\ the transferor In the ahserae of anv 
fmud or II lisn present .it ion liV tlio 
Inttir Hfcwrn r. l.iiwoi'ii (1900), 
19 Man I.. H U)1 CAN. 

se. Jhtd of ndojttton luottiftanud 
hu all neet\i.orii rtremonu n i Where an 
aihqition hail taken place with great 
publicity A with due perfoi inaiiee of 
aJi the neeissarv eeicunoiileH, A a 
formal deed of adoption bad been 
(xeeuted 6: reglsterc'd 6r the udojited 
Hoii had lM*eii reeeUc'd Info the family 
of hi-, adoptive father, 6c when . fiiither, 
the adoption was not ehalleiiged for 
SI venil ^earr. -JltUl: an I'stoppel 
was eri*ated wherebv the adopt Ivi 
mother HUS nni-hidea from aft/rwards 
disputing the adoption Dhauim 
H tiAKAfin r Kapawati Itniii n92M). 
I. L. ll. :>(> All. 88.">.— IND. 


PART V. SECT. 8, SUB-SECT. 3. -C. 

993 vil. .1— Doe d. Tiri'ANY e. 

McEwan (1837), 5 O. 8. 098. - CAN. 

PART V. SECT. 9. 

See cases In Part II.. ^lerf 5, suh- 
sect. 2, ante. 


PART VI. SECT. 3, SUB-SECT. 1.— A. 

1032 1. Hov relopptl oriAi.'j.l- 
K-toppel urisea where h man Is pre- 
eluded from denying tbe truth of any- 
thing wbieb he doh rtprceeiited to be 
a fact, tliuugh it la not a fact. —He 
Mo.ntoomkry V. Diamond. Diamond 
a. Mo.N'aooMBRy, [19251 4 D. L. It. 
736.— CAN. 


1040 i. Where nil jmrtieH know the 
truth Ao repri scnbdion.) --A tonanl 
aftei tho expir.v of his original loasu 
received from ids landlord not let' to 
quit at tho end of t)a> following month. 
Ill reply, ho wrote a letler whieh con- 
tained {Inter (dia) an admisHion that ho 
won a monthly tenant. At tiie huarlng 
of a suit 111 ejeetment tho tenant 
eontsuided that his oiJglnal louHo being 
for Tiianufaetniiiig purposes lie had 
a tenanev from year to year, 6c was 
entitled to six inontlis’ notiie -JlrUl : 
ill! was not e tofipod from so con- 
tending us the fuets affect Itig tlio 
tr nancy wem w'lthlri the knowledge 
of both parties.- Jackh Sc Co. v. 
.looHAli MaiiomiTi (1923). 1. li. 11. 
4H Bom. 38.- IND. 

PART VI. SECT. 3, SUB-SECT. l.~ 
B. (a). 

1041 xiv. 1- In 1894 applt. 

'minted a lease of land " from year to 
>ettr ” to resps. In 1903 rosns. wished 
to build a iiouhc on the land & applt. 
wrote that the lease was a pemiarient 

t one, though this rent was liable to 
I mihaiieoineut. Kosps. built a house 
I 6c applt. roreived a bonus in respect of 
I It. In 1919 applt. sought to eject 
resps. : -Held: whol her the lease was 
a permanent one under tho agn'O- 
' nieiit, applt. 's statoniont In the letter 
I tliat it was so was a representation of 
fact Sc not an exnn-ssion of opinion. 
6c he was estopped from denying It.— 
Fokkki^ V . Uai.t.i (I92.'»), L. ft. 52 
Ind. App. 178.- IND. 

1041 XV. 1 I he priimpal ques- 

tion III tills cat-e hf-iiig whether the pur- 
cluihi rs of some of the plots abutting 
oil the iiind in question, which was 
defw iihed in tlieir conveyaiioe as *' land 
' kept for the ]U'iiposed 190 feet drainage 
I road of the I'aleiitta Improvenienl 
j Tnint , ’ or ns " t ho propoM'u druiiiugc 
roail of the Trust,*’ hail a right of w'uy 
I over the land by reason of any rule of 
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Cases 1048~<1164. English and Empire Digest Supplement. 


1048. Add. Annotation : — ReM. Houghton v. 

Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 
1005. In the twelfth line on p. 297, after the word 
** agreement,*' insert “ defts. pleaded that 
the agreement.** 

1066. Add. Annotations : — Consd. Kreditbank Cas- 
sel G. m. b. H. v. ftchenkcrs, [1920] 2 K. B. 450. 
Dlstd. Liggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. Refd. Houghton v. 
Nothard, Lowe & Wills, [1027] 1 K. B. 240. 
1068. Add. Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 

1108. Add. Annotations : — ^Apld. Silver v. Ocean 
8.S. Oo. (1929). 40 T. L. E. 78. Refd. Evans 
V. Webster (1928), 45 T. L. 11. 130. 

1111. Add. Annotaiions : — Dlstd. Ileckitt v. Bar- 
nett, Pembroke & Slater (1927), 44 T L. R. 
03. Refd. Jones v. Waring & GiUow, [1920] 
A. C. 070; British & North European Bank 
V. Zalzstein, [1927] 2 K. B. 92; Homo & 
Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 46 T. L. R. 134 ; Mar- 
WirelesH Telegraph (Vi. r. Newman, 
[19.30] 2 K. H. 292. 

1180. Add. Annotation :--Menid. He Wait, [1927] 
1 Ch. 600. 

1147. Add, Annotation : — ^Refd. Laurie ds More- 
wood V. Dudin, [1926] 1 K. B. 223. 


1148a. .] — Defte., warehousemen & whar- 

fingers, held 600 quarters of maize belonging 
to A., who sold 200 quarters thereof to W. & 
Co., who sold them to pltfs., giving to the 
latter a delivery note, which they lodged 
with defts. Deits. did not acknowledge it 
or object to it, but some days later, no 
weighing out or appropriation of the 200 
ua^rs having taken place, A. stopped 
elivery. It was contended that on the sale 
to W. & Co. the latter became tenants in 
common with A. of the 000 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation 
of the 200 quarters had taken place : — Held : 
(1) pltfs. had no claim to the maize ; (2) defts. 
& A. were not estopped from denying that 
pltfs. were the owners of the 200 quarters of 
maize. 

No doubt property can be acquired by 
estoppel. In one aspect estoppel does not 
create a title but merely enables pltf. to rely 
upon the doctrine &> to treat the property as 
if it had been transferred (Sankby, J.). — 
Laumb & Mobewood V. Dudin (John) & 
Sons, [1926] 2 K. B. .383 ; 94 L. J. K. B. 
928 ; 30 Com. Cas. 280 ; affd., [1920] 1 K. B. 
223 ; 96 L. J. K. B. 191 ; 134 L. T. 309 ; 42 
T. L. R. 149 ; 31 Com. Cas. 96, O. A. 

Annotation —As to (1) Apld. /ie Wait, 11927] 1 Cli. 606. 

1154. Add. Annotation : — Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


estoppel : —Hi Id : in order that u 
n'presontatlon may opt^raio as an 
oatoppel, it mtiHt l»o a reproHontation 
of an existing fax't Ac not f»f a nu'K^ in- 
tentloii or fiituro proiulHCH. It was a 
Htatomont or Mhat (ho Jmprofement 
Trust was going to do with r<'gard to 
the land, which was doscribod to bo on 
tho boundary of (ho plots sold. A: did 
not confer any title on the purchawTs 
of tho plots sold, either by e\itn‘hH 
grant or by liuidication. lienee Jio 
right of c^ascinout was ortHtted.— 
lilNDUSTlTAJV (-O-Ol'KllAriVK iNHlUt* 
ANCK Soi’lhi \ , Ltd. r. SKrnisi \ny of 
State foh India in Oodnoil (1929), 
1. L. II. .06 Cale. 989.- IND. 

10441. .J~ln order to 

found an estoppel a reproeontation 
must be of an existing fact, not of a 
more intention. & a proiulso whicli 
Is a more statement of an Intention 
to do something In tho future Is not 
sufflolont. — It AZANBOFF V. HRODNHTJ* IN, 
11924] 2 D. L. R. 1170; 2 W. W. R. 
500.— CAN. 

1044 11. N. P. ONiAliio EgniTAiJi.K 
Law’ Ac Acoident iNSiniANOR Oo v. 
Raker, (1926] 2 D. L. R, 289 ; (19201 
S. O. R. 297.— CAN. 


PART VI. SECT. 3. SUB-SECT. 1. 

B. (bb 

sg. Con-structiun of toninui.] - A 
party who ropieNonts to another that 
he placo'^ a purtienlar oonstruetlon 
upon a etunso in a wrlttion eontratl 
theivby Inducing the othei to enter 
Into tho oontraet is not entitled in an 
attempt to cnfoitHt the <'ontruct to set 
up a dtHerimt eonstnietion though tlie 
latter oonstruetlon may be eoriwt in 
law. -{8 am:i»8on r. Union Ac Rhodesia 
WllODEHlDE, I,TD., 11920] A. D. 168.-- 
S. AF. 


PART VI. SECT. S. SUB-SECT. 1.— 
B. (f) ii. 

1096 xvill. .) -Tf a person seta 

up estoppel ho must show that ho has 
alteired his position to his prejudloo 
ow’iug to the oondnot of tho other 

g arty whom he olaims Is estopped. — 
T. JOHN (TOUNTY HOBFITAL V. PECK, 
119241 2 D. L. R. 163 ; 51 N. B. R. 
324. — CAN. 


1096 xlx. .1 — A tenant In reply 

to a mouth’s notioe to quit wrote a 
letter oontaiuing (inter alia) an admis- 
sion that he was a monthly tenant. At 
tho hearing of a suit in ejoctment, he 
oontended that he was entitled to six 
months* notico : — Held: he was not 
ohtoiiped from so ooiiUmding, as the 
landlord having already given notioe 
to quit had not shown that he had 
altered bis position by reason of tho 
adimssion. — Jacks & CX». v. Jouhab 
Mahcmfd (1923), I. L. R. 48 Bom. 
38.— IND. 

1096 XX. .1 — In order to 

oronte an estoppel (n pais it must bo 
shown that ho W’ho desires to lake 
advantage of it has acted upon the 
untrue representation as true, not 
knowing it to be untrue, thereby 
oltoriug hks position to his prejudice. — 
HrrFMAN e. Robs (1935), 67 O. L. R. 
329.- -CAN. 

1096 xxi. ■.] — Whore a porson, in 

ndlanco on the statoinont of a third 
person, nuvs over money wlileh ho has 
a legal right to get back, it is not true, 
Ob a general proposition, that In order 
to establish prejudice sufficient to 
support an estoppel against such third 
person ho must show that tho payee Is 
insolvent.- Bo\bh v. Rorlfy, 11928] 
4D. L. R. 302; 11928] 3 W. W. R. 69. 
— CAN. 


PART VI, SECT. 8. SUB-SECT. 8.— A. 

1144 xl. .]— Pltf. was induced 

to buy certain lots at land at R. by 
the repre*sentatlouH of tho vendor’s 
agent that a ueor-by block of laud was 
a public park to the free user of which, 
as a bathing beach Ae reeri'ation ground, 
pltf. & Ids famih would be entitled. 
The vendor, who ow’ued said block, 
afterwards fenced it off it demanded 
a fee from pltf. A’ others for admission 
to it ; — Held : on the ground of 
toppel, pltf. was entitled to a declara- 
tion that he & all persons claiming 
through or under him were entitled 
to free iiassaro to 8c free use of said 
block at all times as though it were a 

I mbllc park. 6c to an InjnnotJou restrain- 
ng vendor from doing anything to 
prevent snob passage & use. — H ugo r. 
Low. (1928) 4 D. L. R. 815 ; [1928] 2 
W. W. R. 710; OH appeal, [1020] 3 
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I). L. R. 725; 2 W. W. R. 55, 23 
H L. R 592.— CAN. 


■d. As to fault for accident .] — The 
fact that pltf., the driver of a vehicle 
which came Into collision with a motor 
oar, stated inuuediately after the 
accident that ho mlsjndmd the dis- 
tance of the motor car : — Held : not to 


raise on: 
(Alta.), [1926; 
1 D. L. 


— Hunt v. Morgan 
W. W. R. 804; (1927J 
. 26L— CAN. 


PART VI. SECT. 8, SUB-SECT. 2.— 

J 

Z/3rt ; the selleis were not estopped 
from proving their ownership of tho 
safe — W alker v. Hyman (1877), 1 
A. R^ 345.— CAN. 

Hetl : there was evidence of an 
estoppel. — ^W k8T V. O’Leary (1894), 
32 N. B. R. 286. -CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (0). 

1178 iv. AlUgation of 

privUms judgment — Made by attorney 
ad hfem.1— Acquiescence in a judgment 
cannot lie presumed & must be im- 
equivocal ; it must be made by the 
party himself or by his attorney 
speejally authorised Sc it is not binding 
upon the principal if made by an 
attorney ad Itteni acting under his 
general mandate. — D ubuc v. Cobpn. 
Dk MaRBTon, 11928] 1 D. L. R. 225 ; 
[1927] S. C. R. 520.— CAN. 

PART VI. SECT. 3, SUB-SECT. 2.— 
B. (e). 

sf. Document evidencing loan.] - 
Where deft, executed a document 
evidencing a loan received by him from 
applt. 8c constituting an order, for the 
amount of the advance upon a co. 
about to be formed for the purpose 
of acquiring & conducting resp.’s 
business : — Held : the document con- 
stituted an estoppel which precluded 
resp. from giving evidence to contradict 
or varv the terms thereof. Sc the money 
advanced, not having been paid by the 
00 . to applt., resp. was personally 
liable on the contract. — ^H xmfbnstall 
Bros., Ltd. r. Poulson (1928), 22 
Q, J. P. R. 156.— AUS. 
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1209. Add. Annoiaiian : — Mentd. Brown 

Harrison (1927), 06 L. J. K. B. 1026. 

1213. Add. Annotation : — As to (2) Refd. Anderson 
V, Equitable Assce. Soc. of the United States 
(1926), 134 L. T. 657. 

1219. Add. Citation:— I B. R. A. 210. 

Add. Annotation : — As to (1) Expld. ds Dlstd. 
Gateshead Union Assmt. Com. v. Redheugh 
Colliery, [1925] A. C. 309. 

1223. Add. Annotations : — Refd. Blay t*. IVillard & 
Morris, 11930] ] K. B. r.2S. Mentd. Ixmdon 
Holeproof Hosiery Co. v. Padmore (1928), 44 
T. L. R. 499. 

1227. Add. Annotation : — Consd. lloup^hton r. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 

1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a 
statutory discretion, by a coi-porate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
aid from the statutes. No estoppel can aiise 
in such a case. — S undkrland Cori'n. r. 
I’RIESTMAN, [1927] 2 Ch. 107 ; 96 L. J. Ch. 
441 ; 137 L. T. 688 ; 26 L. G. B. 64. 

1238. Add. Annotations: — Consd. Uyman v. ll\- 
nian, [1929] A. C. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770. 

1247. Add. Citations -94 L. J. P. 0. 93 ; 132 
L. T. 611. 

1257. Add. Annotations : — Consd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T. L. R. 
62. Mentd. Re Ellis, [1926] Ch. 664. 


1269. Add. Citation .•—182 L. T. 09. 

Add. Annotations : — ^Refd. PaRo r. Scottish 
Insee. Coipri. (1920), 98 L. J. K. B. 308. 
Mentd. The Jupitor (No. 2), 1 1926] P. 69 ; 
EitiployerH’ liability Assce. Oorpn. i’. Sedg- 
wiek, Collins, [1927] A. C. 95, 

1265. Add. AnnotcUions : — Refd. A.-Q. v. Donby, 
[1926] Ch. 696. Mentd. The Jupiter (No. 3) 
(1927), 137 L. T 333. 

1285a. Acquiescence by trustees — In proceedings 
for administration of trust.] — Bovine v. Doyle 
(I860), 12 Beav. 171 ; 19 L. J. Ch. 246 ; 15 
L. T. O. S. 198 ; .60 R. R. lUl. 

1294. Add. A n notations : Retd. Jones v. Wtxring 
GUlow, [192tJ] A. C. 670; BritLsh & North 
European Bank v. Zalzstein, [1927J 2 K. B 92. 

1297a. Preparation of deed by solicitor.] — A con- 
veyance was made by L. to his sun for tlie 
purpose of giving the latttT a colorable 
qualifloation to kill game : — lldd : the solr. 
who prepart'd & attested the deed, knt)wing 
the purpose for which it was to bt' ust'd 
& himself actively furthering tlio object* of 
the parties, could not afk*rwards, in trover 
by 1h(' son for the deed, contend tliat.nothing 
passed to him under it. LoKi> v. Waudle 
(IS 37), 3 Bing. N. C. 680; 4 Scott, 402; 
1 Jur. 382 ; 132 R. B. 672. 

1311. Add. A nn of at ton : — Mentd. Biversdalo Mill 
Co. i>. Hart (1926), 43 T. L. B. 73. 

1318a. Payment of rent not due.] — The 

predeccBBurs in title of defts. wiBro owners in 
fee simple of land iuc'luding both the suifoce 
A; the strata below the surfaeo. They con- 


PART VI. SECT. 3, SUB-SECT. 8.— A. 

1221 1. General ri/fc. I—Drminos « 
Bkdi.lL, fl925] 3 D. L. 11. 106.3.--CAN. 

1221 ii. .] — Patterson v. Smith 

(1877), 42 U. C. R. 1.— CAN. 

1221 iii. .1 -Whore pltf. Induced 

the ct. to grant him a Judgment 
renognislug defl.’H right to timber : — 
Held : ho was estopped from after- 
wards contending that deft, hod no 
light to dispose of timber. — Mam.ev 
V. O’Brien, He Mackintosh (1'»0I), 
22 C. L. T. 74 ; 8 B. C. R. 280.- CAN. 

1221 Iv. .1 — Baker r. Baker 

(1904), 40 N. S. It. 470.— CAN. 

1225 i. As to position of purlu 
esAopped .\ — A patty is not disabled by 
law fiom explaining a matter of evi- 
denoe, only because his explanation 
consists of circumstanres which include 
wrongdoing on his part. — I’rkhb v. 
Mathers, 11927] V. L. R. 320; 48 
A. L. T. 183; (1927] Argus L. K. 197. - 
AUB. 

PART VI. SECT. 8. SUB-SECT. 3.— B. 

1283 ii. .] — Tho fact tlxat a 

S rson, who has recovered a judgment, 
Icefl part in a reference directed 
thereby, does not bring him within 
the rule that a person, who after 
recovering a judgment puts it into 
effect Sc accepts benefits under it, is 
estopped from appealing therefrom. — 
Maintboid V. Maivfroid (Alta.), 
[1926] 4 D. L. It. 1060 ; (1926] 3 
W. W. R. 617.— CAN. 

1241 I. Property afterwards 

claimed under another tdlc .] — Connors 
V. Myatt (1915), 49 N. S. K. 139.— 
CAN. 

12431. Title suhseonently acquired 

by possession .] — Smith v. Smith (1884), 
5 O. K. 690.— CAN. 

q L Sale of reversionary inUresl.] 

— FTutBXiNO t>. Wbht (1881), 14 N. S. R, 
(2 R. & G.) 294 ; 1 C. L. T. 709.— CAN. 

a L Acceptance of credit from un- 
authorised agent .] — A co., knowing a 


vt'iuloi of goods wivs giving it cndlt 
In a case wnuio (he person buying on 
its behalf has no proper authority so 
to do. is estopped iiftcrwaids fiom 
(IHputiug llabiiily on tho giound of 
want of authority (iiti ai Wi»sj 
Hapducuv Co. r. Canadian Inoo'i 
IKON Co., (19241 4 1». L. it. 8Si.~ 
CAN. 


PART VI. SECT. 3, SUB-SECT. 8.— 
C. (a). 

1260 IV. .1 — lis|c*ppel by oc- 

qiiKhcvufc cunuotes that the p<‘rbon 
esNippod has ri pit (H‘ut4 «i to the peisori 
wh<i In infriugiug his right that bc> In 
not entithd to comphun, Sc that tJie 
other party rolyiug upon this r«*j>re- 
sentaliuu has altered his position to his 
detriment. — C ohinda I(a.manuj Has 
MOHANTA V. UVM ('IIAUAN liAfl (1925), 
I. L. n. ,52 Cak. 748.— IND. 


1260 V. .) — In order that the 

pi’ot<iction of the equitable doctrine (»f 
acnulcscenee may bo successfully 
elaltiied, the following cireuinstonces 
must Hubidst. Tho party elnimlng the 
benefit of tJie doctrine must have moflu 
a mistake as to his legal rights & must 
have expended some money or done 
some act on the faith of his mistake u 
belief ; Sc the possessor of the legal 
right must have known of the exislenco 
of his own right which Is ineonsislent 
with the right claimed by tho otbi r 
party, he must have known of the 
other party's mistaken belief in hts 
own rights. Sc he must have eneouiuged 
the other party in bis expenditure of 
money, or m the ot^er acts which be 
has done, either directly or bv abstain- 
ing from assorting his legal right. — 
Jai Nauain r. Jafab Bko (1926), 
I. L. K. 48 All. 353.— IND. 


1260 Vi. .1 — Trockkr V. Hut- 

CHINSOV (1861), 10 N. B. R. (5 All.) 
139.— CAN. 

1260 vii. .] — Nauuleb v. 

Jenkins (1899), 32 N. S. R. 333.— CAN. 

1262 I. fVho bound — Crown — Entry 
on Crown lands.}— li. ». Canadian 
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I’Adim Baiiw\i ((Tin. Kx.), |1929j 
2 I). L. It. Oil , 35 ( an By. (’as. 218.- 
CAN. 

1268 il. Or vltui vires.] — Ac- 

quieseenco eaimut rcdiabilltatu or 
i(>ndcr valid u tiunMaetluu wtilch is 
vUra vurs or illegal. — OouiNDA 
Kamanuj J>ah Mohanta V. Ram 
( 'IIAUAN Dab (1925), I. L. It. S3 Culc. 
748.— IND. 

PART VI. SECT. 3, SUB-SECT. 3.— 
0. (b)i. 

1270 vl. 1 Where under a ton- 

littit between pUfs., C.H. uitlzens. Sc 
defts., a (Junadlan eo.. payments had 
been made in diffi htiL curiooeies at 
different times: — lUUt : us under Dio 
rontiuet payments should be in Caiin- 
diHu curiouey, puyn. uts made in 
U,8. currtniT coiud not opornte as an 
estoppel, us they were made under 
imsappreheiision of rights — Myrrh 
». Union Natural Gah Co. (1922), 
53 O. L. U. 88.— CAN. 


PART VI. SECT. 3, SUB-SECT. 8.— 
0. (o). 


Bg. Assent to sale of gwds Ic 
QUUsrtTwe in condUurn of goods .] — 
In an action to recover for voik & 
labour In pressing a quantity of 
stmw. evidence showr*d that d<ft. was 
of opinion that the straw was not in 
u lit condition to bo pressrd, Sc that 
be only consented to luivi Die work 
done on pltf. offeilng to buj the straw. 
Sc that pltf. subsequently rnodc a sale 
Iff the straw whleti was delivered at 
his request: — Held: Pltf. was pre- 
cluded from Hcttlng up the unmerchant- 
able condition ot the straw in answer 
to d»ft.’s coiintcrtlalm for the price 
agreed to be paifl.— I’kfpakd v. Woot', 
Pki'ImRd V. Gamkkon (1924), 6 7 

N. P. R 222.— CAN. 


th. In rrgitdralion of motor rai m 
name of another.] -Caiilsh v. Wouiiiv 
(l> K. I.), (19293 3 D. L, R. 12J - 
CAN. 



Cases 1818a--1489. English asud Empire Digest Supplement. 


veyed the laud to pltfs.’ predecessors by a 
deed which contained an exception & reserva* 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
the adjacent strata. Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
decessors. Defts. & their predecessors had 
for some years paid rent to pltfs. in the 
belief that they were bound to do so under 
a licence from pltfs. ; — Held : (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary ^ made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance. — ^Batten Poolt. v. 
Kennedy, [1907J 1 Ch. 250 ; 70 L. J. Ch. 
162. 

1819a. Objections to account stated not pressed.]— 
Bubeough’s Adding Machine, Ltd. v. 
Aspinall (1926), 41 T. L. R. 270, O. A. 


1326. Add. Annotaiiona: — Consd. Weld v. Petre 
(1928), 97 L, J. Ch. 399. Refd. Anchor Trust 
Co. V. Bell, [1926] Ch. 805. 

1330. Add. Annotation : — Mentd. Bow’s Emporium 
V. Brett (1927), 44 T. L. B. 194. 

Add. Annotation: — ^Apld. Coplovitch v. 
Williams (1929), 73 Sol. Jo. 484. 

1347. Add. Annotation : — Mentd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allie Bin 
Omar Bin Abdullah Bahashuan, [1929] A. C. 
127. 

1380. Add. Annotation : — Refd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

1395. Add. Annotation : — As to (2) Refd. Australian 
Bank of Commerce v. Percl, [1926] A. C. 
737. 

1402. Add. Annotations : — Distd. Rcckitt v. 
Barnett, Pembroke & Slater [1929] A. C. 176. 
Refd. IJoyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 609. 

1435a. .] — ^Laurie & Morewood v. Dudin 

(John) & Sons, No. 1148a, ante. 

1439. Add. Aimotaiion : — Refd. Re Wait, [1927] 
1 Ch. 006. 


PART VI. SECT. 8, SUB-SECT. 3.— 
E. (a). 

m 1. — ^.]— Milleh r. It., [1027] 
Exch. C. R. 62; affd., 1102SJ H. C. U. 
318,— CAN. 

■n. Application o/ doctrine — Ova- 
rantcc xnduced by fraud — Delay in 
repudiation.}— A. was induced to gun* 
rantoe u debt by fraud of debtor. 
On loaniiiur of the fraud froui the 
creditor he did uot repudiate the 
Vnoranteo : — Held : it was aftonvunlb 
too lato to Bot a dcfonco based on tlio 
fraud. — Lamp Co. ok Amkiuca 
V. Nixon, 11U24J 3 D. L. It. 1U73.- 
CAN. 

PART VI. SECT. 3. SUB-SECT. 3.— 
E. (b) ii. 

■o. Delay in taking arcuriiy — 
Creditor estopped from relying on agnc' 
ment by debhr to give security.] — Dc 
MoIntyub, 'I'nusTEK p. Canaua MK'I ai. 


Co., t.. it. 88y ; 6 C'. ji. J 
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sp. Delay by vendor in giving noUri 
that goods not paid for by agi nt - Ageiil’f. 
drafts on primipal duly met.] In au 
action by pltf. oo. aguinHt deft, 
for the prlco of goods: — Held: 11k* 
lattor had acoopted tho J.ondon 
Hgoucy’s drafts for the goods in tho 
belief that tho amoiuits due in rosiiect 
thereof had been paid to pltf. uo. k 
pltf. CO. had by its (*ouduct induced 
deft. CO. to bollove that such the 
ease, & W'os not entitled to roct»vcr.-- 
SOPWITIl aviation 6c KNOIN1.KUINO 
Co., Ltd. i'. Magnus Morons, Ltd., 
11928] N. Z. L. It. 433.— N.Z. 

PART VI. SECT. 3, SUB-SECT. 3. 

F. (a). 

■ i. - Adoption of one of tiro 
altematm' remedies.]- Ui^romsoN r. 
Paxton, [19281 4 1>. L. It. 701 ; 63 
O. L. It. 74.— CAN. 

PART VI. SECT. 8, SUB-SECT. 3. - 
P. (b). 

•q. Special eontriiet denied -Xot avail- 
able to dtftai claims.] -Stock r, Cukai' 
Western Itv. Oo. (IS.'iB), 7 C. 1’. 626. 

CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 
F. (0). 

h i. .1— Re Kearney's Estate, 

Whitehurst, ArrEUtANT (1927), 27 
S. R. N. S. W. 386 ; 44 N. S. W. W. N. 
117.— AUS. 


h il. .] — Where a vendor, on i 

default of payiuout of au Inbtahui'ut of I 
tho purchoho price of loud, takes out i 
order nisi tor foreclosure, he 
caj lot afterwards proceed by way of 
execution against the purchaser.- - 
Htandaiu) Trust Co. v. Liitijc (lUl.')), 

31 W. L. It. 709. -CAN. 

PART VI. SECT. 3, SUB-SECT. 3.— 

a. (b). 

sr. Nationality of party.h Whcit* 
pitl. was igiiuraut when ho made a 
contiaet that deft, was a persuu of 
enemy urigm be that under War 
liegiblatiuu 6c btatuto Law Anumd* 
ment Act, 1918, s. 6, tho contract was 
illegal ; — Held : m on action for 
breach of contract, deft, would be 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin since tho doft. w»*ll 
knew that fact. — B haniuan r. Saiiv, 
11924] N. Z. L. Jl. 481.- N.Z. 

I PART VI. SECT. 3, SUB-SECT. 3.— i 
I G. (0). 

; hi.----,]- Wkilrand r. W’ai.kek ' 

(Man.) (1911), 16 W. L. It. 408. -CAN. 

PART VI. SECT. 3, SUB-SECT. 3.- 
H. (a.) 

1438 i. A form of aequnsitnee.]— 
Gorin DA Kapianuj Dab Moiianta r. 

1 1:am Chauan Dab (1926), 1. L. It. 52 
Calc. 748.— IND. •v 

I t i. — .] -Hutuhinsox 

lluoTiiEUH 6c Co., Ltd. v. 1’krkinh 
(B. C.) (1908), 8 W. L. R. 16.— CAN. 

I 8(. Claim to distinctive coUntr disign— 
Objection not raistd in previous pro- ' 

I <•« edings. ] — Pltf. eo.. w hlch had adopted I 
1 a certain design of contrasting black ' 

I A wjilto colours for the painting of its 
I cabs, disblmilor to any provlouhly in 
I use in tho city In which It conducted I 
Itb operations, sought by Injunction to | 

I rest rain defts. from UMiig cabs paiuted | 
a biiuilur desigu of ooutrastlug blue 6: 

tlnguished in linyhght, thosc^of defts. , 
were so got up as to lie calculated, at i 
I night, to deceive people into b^•llo^iug 
them pltfs.' cabb. No instance ot , 

. - tual deception on defts.’ part was 

f iroved, nor was any fraudulent i 
ntentlon of their part to mislead tlie 
public established : —I/eW : pltf. Lav- ' 
Ing, in previous proceedings, oouourrod , 
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in tho painting of defts.* cabs in a 
particular design 6c colour now had 
no ground for complaint. — B lack &. 
White Cabb, Ltd. r. Nicholson, 
Nk’HOlbon V. Black & White Cabb, 
Ltd., [1928] N. Z. L. R. 273.— N.Z. 

PART VI. SECT. 8, SUB-SECT. 3.— - 
H. (b). 

b i. .] — The equitable principlo 

prohibiting a party from lying by & 
ix'Rping tho benefit of the expenditure 
of another’s money on his property, 
applied. — I'UBLic I‘roi*erty IRdbtbes 
r. (IILLIM (1881), 14 N. S. R. (2 R. & G.) 
262.- CAN. 

1465 i. ICorks execuUd by local 
authority.]— iiASViilSfjniA>iClT\ Corpn. 

V. Uaymiont (1928), 40 C. L. It. 510 , 
11928] V. L. It. 312 ; [1928] Argus L. R. 
173.- AUS. 

1465 ii. — .1-A uumlclpnl council 

prepared plans, spccilicatluns & 
estimates for tho constrnction of a 
street funned or sot out on private 
property. Before the notice to pro- 
perty owners provided for bv tho 
Local Govt. Act, DJI.'), had boon sent 
out, a eontriiet for the work hud been 
entered Into by the council & tho work 
eoiumeucfd. In un action by one of 
tho property owners for a di'claratlon 
that tho municipality was not entitled 
to a charge on his land for tho pro- 
portion of the euat of making the said 
atrect alleged to be due by him : — 
Tftld : pltf. bud not by conduct waived 
eomi>llauco with the btatiitory pro- 
visions nor was he by conduct estopped 
from us'-ertlng his rights. — D unn v. 
Shire ok Biu.ymiooK, [1928] V. L. R. 
464 ; (192S] Agus L. H. 286.- AUS. 

PART VI. SECT. 3, SUB-SECT. 3. 

H. (c). 

sk. Itegistration of ear in name of 
another .] — B.\xar r. Grant &: Grant 
(M an.), [1929] 4 D. L. 11. 1075 ; 1 

W. W. R. 281.— CAN. 

PART VI. SECT. 8. SUB-SECT. 3.— 
H. (e). 

»w. AcQuieseence of agent — Holding 
goods as agent for sal^ — Goods seised in 
exrrvtion.] — Deft., having obtained an 
order in a ct. of petty' sebsions against 
pltf. '8 son, informed the police in charge 
of a distress warrant that the juflgnieut 
debtor had a motor lorry at L.'s 
premises ; that he did not know its 
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1507. Add. Annotation : — Mentd. Lowthcr u. i 
Harris, [1927] 1 K. B. 393. ' 

1537. Add. Annotation : —ReM. K. v. .TJ., 

Ex p. Perkins, [1927] 2 K. B. 475. 

1540. Add. Annotation : — Mentd. Grant v. Der- 
went, 140 L. T. 330. 

1542. Add. Annotation : — Mentd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

1549. Add. Annotation Refd. Bernard r. 
WiUiams (1928), 139 L. T. 22. 

1550. Add. AnnoUttion : — Refd. Huddersfield Pin** 
Worsteds v. Todd (1025), 42 T. L. R. 52 

1556. Add, Annotation : — Retd. Soweiby r. land- 
say (1928), 44 T. L. R. 501. 

1557. Add. Annotation : — Refd. Macaura v. North- 
ern Assce., [1025] A. C. 019. 

1559. Add. Annotation : — Mentd. Tarn v. Scaiilaii, 
Neilsen, Andersen v. Collins, Muller (lioiidon) 
V. Lethem, Muller (London) v. 1. It. (’omis 
(1927), 44 T. L. R. 63. 

1561. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 

1601. Add. Annotations: — Mentd. Ouellette v. 
Canadian Pacific Ry., [19261 A. C. 669; 
Gilbert v. Gilbert & Rougher (1927), 06 L. J. P. 
137 ; Auchteroni v. Midland Bank, [1928] 2 
K. B. 294; Tilling-Stevens Motors r. Kent 
County Council & Transport Minister (192h), 
139 L. T. 205 ; Sliotls li-ori Co. r. (’uriaii, 
11920] A. (\ 409. 

1602. Add. Annotation : —Retd. Guildford Trust 
V. Goss (1027), 136 L. T. 727. 

1603. Add. Anvidatum : Refd. Bla\ r. Pollaicl 
A Morris, 1 1930] 1 K. H. 62S. 

1604. Add. Annotations : — Refd. Australian Bank 


of Commerce v. Perel, [1926] A. C. 737 ; 
Jones V. Waring & Gillow, [1926] A. C. 
f»70 ; Fenton Textile Assncn. v. Thomas 
(1929), 15 r. li. R. 264. Mentd. Lloyds Bank 
r. ('bartered Bank of India, AustnUia &> 
China (192S). 97 Ti. J. K. B. 609 ; Reokitt 
V. Barnett, Pembroke & Slater, [1028] 2 
K. B. 211. 

1605. Add. Annotation :— Retd, Lloyds Bank v. 
Chartered Bank of India, Australia & China 
[1928] 97 L. .1. K. B. 609. 

1610a. .] — l)»'fta. received a consignment of 

wlioat issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery ortler B. obtained tulvances from 
pltfs. Shortly afterwards defts. issued a 
second doliv'tu'y ord»*r in respect of the same 
<*onsignnH‘nt of wheat. The two delivery 
rirders wer(' ditlewmt, &. such as might 
reasonably ho suppost^d to rolate to distinct 
consignments of wli(*at. Upon this second 
didivery onier B. obtained further advances 
from pltfs., who were under the belief that 
the didiv<>ry orders related distinct con- 
signments of w'lu^at. B. liaving afterwards 
become insolvent; — Held: defts. having 
been guilty of culpable lU'gligence, & such 
negligence having Ix'en the proximate cause 
t»f pltfs. loss, were estf)pped from alleging 
t liat tlu“ t wo deliv(‘ry orders redated to the 
.same consignment of wheat, & wore liable 
to compeubato pltfs. for tho loss sustained 
by tlu'iu throiigii tho advances to B. — 
(’OVriNTltY V. (JllEAT KaSTKHN Ry. CO. 
(1SK3), 11 (.1 H. I). 776 ; 62 L. .1. B. 694 ; 
4t> L. T. 641, C. A. 

Jnnoialton : Apld. Srton r. Lafcao (1887), lU Q. li. D. 08. 


reerlstcred number, but that L. \>oul<l 
point out tho lorry to tho ooiiHUiblc 
oxeoutlnf? tho warranl. 'I’ho lorry win 
seized on L.’s promises. It was tho 
property of i)Uf., was <u tho pos- 
session of L. as hih> agent for sale. L. 
did not inform tho pcdioe of pltf.’s 
claim, ie, refraiiuvl from giving unv 
inforuintlun of the soizuro to pUf. until 
after tho lorry liad boon ho1<1. In 
an action bv pltf. for convoislon <»f tlio 
lorry; — IJtld : pltf. whh not estopped 
by his agent’s silonco or conduct fiom 
asserting that bo was tbo owner of tho 
lorry. — M ort r. IUrnks. [1928] 
V. L. It. 5«.- AUS. 

PART VI. SECT. 3. SUB-SECT. 3. 

I. (b; 11. 

m (p. 387) Citatum : — For “ Aom- 
OULTURAL INSORANCE CO. OF WATER 
TOWN V. Anbley ” read " Anslioy p. 
Watertown IxsrRAvrE t’o." 

PART VI. SECT. 3, SUB-SECT. 8. - 

I. (b) ill. 

11.- To nature of goods delivered,] 


- lidd • the purchiiM'rs were estopped 
fnun alleging thiit the goods wore not 
as (outiaeted f<»r. J. 1. (t\HK 'I’liUKMll- 
I.SO MiCHINK C’O. r Mini.N (.'Mlhli ), 
(19191 3 W. W. It. (Mil : 49 I) L. It. 
30. -CAN. 

I PART VI. SECT. 3, SUB-SECT. 4.- A. 

' 1596 X. .1 wihbed to 

1 puichfise a pleci- ot land Sc apjiroaebed 
h. tor a loan of tho aiiioiiiit which h( 

' re<iuired to make up the ju'lep , 

I without the knowledge of deft., old uined 
fiom pltf. ttu* iiion* y which di'ft 
1 needed, A presented a nitge. in pltf V 
favour to deft, to sign In-ft. never 
I n ud tho nitge., lint undeintood fiom 
I the repr«*'>eiitatlouH ot 8. that tin 
1 wilting whieh ho “igned w'as niei' Ij 
^ an acknowledguii*nt cif tho receipt of 
tho money from h. who, he thought, 
wiw advancing M i —Udd : tho mtge 
was not tho <leed of deft. Sc ho w'as not 
estopped from alleging that it w'as red 
— CooiL V. Clahkhcin, 1 1925J 2 1). L. H 
493; I192'i| I W. W. Jt. 1091; 3.'; 
13. C. It. 308.— CAN. 

1605 vi. -- Where taxes were 


I paid to a mutiKdiml oinpluyeo who 
' hmJ no authority to reoeivo them: — 

I Hi Id: the fact that the municipality 
k( pt ilH t4ix 'receipt books, eashier's 
' St ami) \ tux roll In such a numnor that 
I tho oiriploytjo was enabled to get 
I poHsession ot tho books, oto., & give 
a iieeipt for tho taxes, did not estop 
the iMUiiiidpnlity from showing his 
I lack ot auUiurlty. even If It amounted 
to neglJgotiee, stiieo such negligeucai 
(lid not occur ;ii the triinsaetiou itself 
was nnt tho i roxlinate ouuse of tho 
tii\pay(!r’s payment of his taxes to 
llie employee.— Kli’IlICB w. (JiTY i)K 
\i(K.si, .)\w, 11925) 3 D. L. It. 1176; 
(192 .( 3 W. W. It. 127. -CAN. 

1 PART VI. SECT. 6. 

1619 xll. - - .) -The facts relied 
upon to establish an estoppel of any 
I kiml should be pleaded In any oase 
in which It Is Intended to roly upon It. — 
1 IliniMKH V. J. H. Watkins Sc Oo , 
1 1 9271 3 I). L. U. 302; 60 O. L. K 
! 418; affd., (1928] 2 D. ii. It. 176, 
61 O. 1. K. 587 -CAN. 
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EXECUTION. 


Part . II. — Matters Common 

22. Add, Annotation: — Refd. Weld v, Petre 
(1928), 97 L. J. Oh. 399. 

60. Add. AnnoiaUono : — Refd. Capron w. Capron, 
[1927] P. 243 ; Burrowcs v. Burrowes (1929), 
141 L. T. 201. 

61. Add. Annotation : — Refd. Kayley v. Hother- 
eall, [1925] 1 K. B. 607. 

63. Add. Citation .—[1926] 1 K. B. 607. 

80a. Procedure by Judgment summons.]- In an 

action by plif. againat an unincorporated 
body iSc Hovenieen named persons, described 
as its committee, in ■whieli pltif. claimed 
damages for libcO, judgment was given in tlie 
Jligli Ot. for deft, witli coats. On a bkpey. 
notice founded on tliat judgment not being 
complied with, defts. presented a petition 
in bkpey. ; but this petition was dismissed 
by tlio registrar as being wrong in form, on 
the ground (in/cr alia) that the petiljon was 
by aki agent on behalf of an unincorporated 
aasocn. & otliera, wlieroas such an assocn. 
cannot sue or be sued, either in it/S own name 
or by a puipoHed agent. Subsequently, 
defts. took out a judgment sum nons in the 
county ct., Ar tlie county ct. judge ordered 
pltf. to pay by instalments the sum due 
under the judgment of the High tX.., togetln*!* 
witli the costs of the summons: -Held: 
(1) as procedure by judgment Mimmons is» 
a mode of enforcing a judgment A directly 
in connection with the action, as distinguished 
from a bkpey. petition, which is not, the 
county ct. judge had jurisdiction to make 
the <»rder J/cW ; (2) the death of one oi 
the successful defts. since the judgment did 
not render it necessary for the survisors to 
obtain the It^ave of the <*t. before' they c«iuld 
enforce the judgment. — B undy r. Motoh 
(^AR OWNTCR DiiIVF.Hh' AhSOC rATlON (lOW), 
H3 L. T. 334 ; 40 T. L. B. 122. 


to all Modes of Execution. 

88a. Against co-surety — Judgment debt paid by 
surety.] — ^Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1850 (c. 97), s. 5, he must obtain 
the leave of the ct. under B. S. 0., Ord. 42, 
r. 23, before he can issue execution against 
bis co-surety to enforce contribution to the 
judgment debt. — Kayi.ey v. Hothebsall, 
[1925] 1 K. B. 607 ; 94 L. J. K. B. 348 ; 132 
L. T. 468 ; 09 Sol. Jo. 310, C. A. 

146a. Omission to claim costs.] — Where, 

at the trial, the judge grants a certiOcate for 
speedy execution under 1 Will. 4, c. 7, s. 2, 
pltf. should issue one writ of execution for 
the amount of the damages &. costs. Where 
deft, had been arrested under a ca. aa. for 
the damages only, & bad paid them, & been 
discharged out of custody, the ct. refused to 
allow pltf. to issue another ca. sa. for the 
costs. — Smith v. Dickinson (1844), 6 Q. B. 
602 ; Dav. & Mer. 468 ; 13 L. J. Q. B. 161 ; 
2 L. T. O. S. 368 ; 8 Jur. 123 ; 114 E. B. 
1376. 

260. Add. Annotation : — Refd. Re A Debtor, No. 
640 of 1928, [10291 1 Ch. 170. 

313. Add. Annotation : — Refd. Marlin v. Benson, 
[19273 1 K. B. 771. 

318. Add. Annotation : — Refd. Macaulay v. 

Guaranty Trust Co. of New York (1927), 44 
T. L. li. 99. 

361. idd. Annotation: — Mentd. Jones v. Great 
Western By. Co. (1930), 47 T. L. R. 39. 

368. Add. Annotation: — Mentd. Jones v. Great 
Western By. Vo. (1930), 47 T. L. B. 39. 

380. Add. Citation : — aub nom. Walter v. Davies, 
Ex p. Glamobqan (former Sheriff), 31 
L. T. O. S. 109. 


PART II. SECT. 3. 

17 iil. .] — OULIiKN V. 

OlUXBN (1866), 2 Oh. Oh. 94. — CAN. 

17 iv. .] — Ke MoLklan 

(B. O.), [1926] 1 W. W. R. 198.— CAN. 


sa. Judgment on promUiBory note 
taken for " eatth ” payment on agree- 
ment for tale of land — Isaue of execution 
on note before sale of land — Folid.}— 
OorroN r. Dkmi’strr (Alta,), [1925] 
1 W. W. n. 961.— CAN. 


PART II. SECT. 4. 

■b. Extension of time for fUing 
reneuHd — Itight of master in c/ui/nlitrs 
to grant.}-- lie Urnkwai. of a ckrtain 
Execution, [1917] l W. W. K. 113.- 
GAN. 


PART II, SECT. 8, SUB-SECT. 1. B. 

so. Amount reeoveraltle -Judgmtui 
thbt d .su yiars' interest.] 
r Lam:nu1i.u (N. S.), 119291 1 1). L. H. 
2.18 -CAN. 

PART 11. SECT. 8, SUB-SECT. 1. ~ 
C. (0). 

o i. .] —The osslffDoe of a judg- 

ment debt can enforce execution only 
after obtointuK leave under K, B. 
Rule 451. even though the assignment 
expressly purports to assigu the execu- 
tion iasnod by the judirmont creditor. — 


CONUOV V. Qassau. 8 c Ukinkle, [ 1 928] 
3 W, W. 1\. 719.- CAN. 

PART 11. SECT. 8, SUB-SECT. 2. 
sd. Affidavit in support — Attachment 
of property of absconding debtor — Con- 
terUs.]—Jte Lono, Ex p. Moorb (1883), 
23 N. B. R. 229.— CAN. 


exeoutlon of a judgment for £2,801 
damages & £1,414 costs pending an 
application to the Privy Council for 
special leave to appeal & refused also 
to order that suourlty de restituendo 
should be given by the party levying exe- 
cution. — F ismbr V. Thornton, [1929] 
App. D. 17.— S. AF, 


PART II. SECT. 11. 

ut. Pnor proceaiings under Absconding 
Debtors Act.} — Held: a subsequent ' 
exooutlon was defoatod. — K jerr v. I 
SooviL (1870), 13 N. B. R. (2 Han.) 16. 
—CAN. 

PART II. SECT, 15, SUB-SECT. 1. 

254 i. Apmal fnnn judgment.] The 1 
liroad principle in India as I'Cgards j 
execution matters is that time is not 
eniiumtod from the date 'when the 
right to apply accrues, but is post- 
])oncd in cases whcii* there is an api>eal. 

NAUBNimANATH BlNKIUl V. AMBI- 
KAOIIAUAX CHAKRAVARTI (1929), 

1. li. R. .67 Calc. r>19.— IND. 


PART II. SECT. 16. SUB-SECT. 4.— . 

B. (a) I. 

315 III. •] — In the absence 

of special oircumstanooe, & where it 
was unlikely that leave to appeal ' 
would be granted by the Privy Cotmoil. i 
the Appellate Dir. refused to stay 1 
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PART II. SECT. 16, SUB-SECT. 4.— 
B. (a) U. 

k i. Stay permuted only as 

to amount involved in suit pending .] — 
SouiLLi V. Planta (1928), 39 B. C. R. 
450.— CAN. 


PART II. SECT. 15. SUB-SECT. 5. 

sj. Protection of euccessful party's 
interests .] — Upon motion by defts. for 
stay pending appeal : — Held : the ct. 
had inherent Juruidiction to stay pro- 
ceedings, but a stay should not be 
granted unless defts. could devise a 
scheme by which pltfo. would be 
adequately protected. — B attlx Crbrk 
Toasted Oorn Flakk Co. v. Kkixooo 
Toasted Oorn I'lake Co. (1924), 55 
O. L. R. 127.— CAN, 


PART 11. SECT. 20. SUB-SECT. 1.— 
A. (a). 

386 il. .] — McDonald v. 

Mitqhell (1878), 18 N. S, R. (3 R. 
ac C.) 274.— CAN. 



417a. Service of writ — On clerk In eourt.1 — Held: 
not good.— Eluson r. Pickbrinq (1803), 8 
Vee. 319 ; 82 B. R. 377. 

Anwtaiion Befd. Word v. Aroh (1839), 8 L. J. CJh. 255. 


7oI. ZXI.— Enoation. Cases ^7a-eiS. 

417b. Sherlfl’s officer remaining In house— Until 
money paid.] — ^Moore v. Bkamont (1795). 6 
Term Roi-. 137 ; 101 B. R. 470. 


Part ill. — Particular Forms of Execution. 


512. Add, AnnatcUion : — Oenerally, Refd.' The 
Point Breeze, [1028] P. 135. 

556a. .] — Hodges v. Marks (1618), Cro. Jac. 

485; 79B. R. 414. 

Annotations : — ^Mentd. Layton t?. Grindall(1709). 2 Salk. 043 ; 
Hooper «. Lane (1857), 6 H. L. Cas. 443. 

574a. .] — ^Anon. (1704), 6 Mod. Hep- 

105 ; 87 B. R. 864. 


674b. .] — Burdett v. Abbot (1811), 14 

Bast, 1 ; 104 E. R. 601 ; affd. aub nom. 
Burdett v. Abbot, Burdett v. Coi.man 
. (1817), 5 Dow. 165, 11. D. 


Annoiaiitms: — Consd. Harvey v. Harvey (1884). 20 Cb. D. 
644. Hentd. Launook v. Brown (1819), 2 B. & Aid. 592 ; 
R. V. Hobbouse (1820), 2 Chit. 207 ; Bednitscbund v. 
ElpblDfitono (1831), 2 State Tr. N. S. 379; Wolletdoy v. 
Beaufoit, Lonjr Wullealey’H Case (1831), 2 Kusa. & M. 639 ; 
Beaumont t?. Bari'ett (1836), 1 Moo. P. C. C. 59 ; StcKskdab) 
V. HanAard (1830), 0 Ad. & El. 1 : Middlesex SherilT’s 
Case (1840). 11 Ad. & El. 273 ; Re Clarke (1842), 2 Q. H. 
619 ; Klolky v. Carson (1843), 4 Moo. 1’. C. C. 63 ; Howanl 


V. Oossid (1815), 10 g. B. 359; Re Martin, Ex u. Van 
Sandau (1845), 4 1.. T. O. S. 369 ; Howard v. Gossett. 
Gossett e. Ilnwiinl (1847), 6 State Tr. N. S. 310 ; Fenton 
V. Hampton (1858), 11 Moo. P. C. O. 347; Re Fernnildes 
(1861), 6 H. A N. 717 ; I'.x u. FuriiandeE (1861), 10 C. B. 
N. S. 3 : mil p. Mmpby (1864), 1 Moo. 1>. C. O. N. H. 487 : 
A.-O. of Now Stmtli Wales r. MnepUorson (1870), L. U. 3 
r. O. 268 ; R. v. Ciinlen (1879). 5 g. H. 1». i ; HrudlauKb 
r. Ersklne (1883). 47 1,. T. 618; Hradbinsrh r. Gossett 
(188t), 12 Q. B. 1). 271 ; Barton r. Toylor (1HS6), 2 T L. R. 
.382; Fleldiutr v. 3'boinas. (18961 A. C. 600 ; lloddou v. 
Evans (1910), 35 3'. L. It. 642 ; Pitebers v. Sumiy County 
Council, 1 1 9 23 J 2 K . B. 5 7 . 


582a. Original entry unJustlOable.] -Paukk 

& Pbriivai. V. Evans (1615), Hob. 62; S6 
E. R. 211. 


AnnotidUma : —JSLelA. Lw t>. Gansel (1774), 1 Cowp, 1; 
Saiidon V. .lervls (1859), E. B. A E. 912. 

614. Add. AnnoitUion : - Refd. Eiigliah Hop 

O rowers v. Doring, [1028) 2 K. B. 174. 

Qib, Add, Arniotation English Hop 

(liHnvors r. Doring, [1028] 2 K. B. 174. 


PART II. SECT. 20. SUB-SECT. 4.— 

A. (a). 

459 1. In action by third party.] — 

Where a third party briners an action 
against the shenfll for seizure of goods 
under an execution & establlsheo a 
primd facie case of title as against the 
execution debtor, the sherlll must provo 
a Judgment as well as an execution. — 
Eirchhoffkr V. Clkmskt (1897), 11 
Man. L. R. 460.— CAN. 

PART II. SECT. 20. SUB-SECT. 4. 

A, (b). 

B. Judirment incaulnr .] — A seizure of 
chattels under an rx<Tution issued on a 
Judgment which is afterwards set asble 
as irregular gives rise to a cause of 
aetlon for damages for the trespass In 
taking the chattels out of tbelr owner’s 
possessnm.- r. Dkskuhikr 

(No. 2) (Alta.). 11929] 3 D. L. B. 401 , 
2 W. \V. It. 241.— CAN. 

PART II. SECT. 20, SUB-SECT. 4.— 

B. (a). 

q i. Onus of proof on 

sheriff — To justify sciarMre.}— J oh.nson 
V. BucnANA.v (1896). 29 N. S. R. (17 
R. & Q.) 27.— CAN. 

PART II. SECT. 21, 

404 i. When ordered.] — Hart v. 
Ruttan (1874), 23 C. P. 613.— CAN. 

PART III. SECT. 1, SUB-SECT 1. 

506 i. In respect of wtuU judgment or 
order — Judgment for instalments of pur- 
chase money.] — Worth v. Davie, 
[1917] 1 W. W. R. 616 ; 11 Alta. L. R. 
461.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4.— 

532 ill a. 8. P. Howard v. High 
River Tradino Co. (1899), 4 Terr. 
L. R. 109.— CAN. 

582 V. .]— Snabb b. Wad- 

DKLD (1864), 24 U. C. R. 165.— CAN. 

582 vl. Earlier vorit not 

renewed within year .] — Bank ok Mox- 
TRRAD V. TAV1.0R (1864), 15 C. P. 107.— 
CAN. 

g i. .) — Hamilton Pro- 
vident & Loan SooTErr v. Campbeix 
(1884), 12 A. R. 250.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
B. (b). 

f i. P. Hinorb V. SowERBT (1879), 
4 A. ». 118.— CAN. 


11. ~ — Goo</s/i«h(/.]- NoHKUoiGiii I 
r. (’AMi'lirXL, [19291 I 1). L. B. 961; 
00 N. S. R. .377.~CAN. 


PART III. SECT. 1, SUB-SECT. 4.- 
E. (•) ii. 

si. A’of hist row’. I — M« Lkav i 
Watson (1858), 2 Tboin. 406. - CAN. 


PART III. SECT. 1, SUB-SECT.’ 4. - 
E. (6) ill. 

sn. Seisin in fee.] — Held: not Hale- 
able under an exeeuUon against goodH. | 
— Don d. Kbooh v. Ovliiovn (1843), 

J U.O. R. 157.— CAN. I 

sp. Interest of assignee of IrasthoUl | 
property in tease.] — lit Id : not, sab able i 
under an execution against goods. — I 
l)OK d. HIMF80N V. PRIVAT (1848), 5 I 
U. C. K. 215.- CAN. 

st. Interest in land charged for main- 
tenance,] -Held: saleable under exeru- 
lion. — ItvTHBUN I’. CULBKiriHON {1875), 
22 Or. 465.- CAN. 


PART III. SECT. 1. SUB-SECT. 4.— 
E. (•) IV. 

607 1. General rule.] — Dok d. Avhman 
r. Minihouvk (1846), 3 U. O. lU 423.- - 

CAN. 

608 III. .1 GILBERT V. jARMft 

(1889), 16 Or. 265.— CAN. 

■V. PurOmser’s interest in land under 
agreement to buy .] — A purcliaser’H 
Interest in laud which he duh agreed 
to buy l8 not bound by an execution 
against him. unless ho has become the 
registered owner. — Hudson’h Bav Co. 

V. Butj/>ck Farmb. Ltd., [1925] 2 

W. W. K. 5.59.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) V. 

o 1. On homestead trans- 

ferred Uj wife .} — Where a husband 
transfers bis liomestead to bw wife, 
who becomes the real managei of the 
farmiog operations with blrn as her 
asslstemt, the crops grown by her are 
not exigible under an execution, f^ven 
though she admits that the farm has 
been managed in such way bw^ause of 
the existence of the execution. — 
Standard Trcbtb Co. e. 

[1926] 2 D. L. R. 379 ; [19201 1 

W. W. K. 832 ; 22 Alta. L. K. 113.— 
CAN. 


dU. 


- On wife’s farm worked i 
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by ih htor. ] -HiUi : In 1 he clrouinMtancos 
the enkp bclongiMl (o the husband A 
could be Hclzwl ill cxiH’utlou.'- Pakkn- 
TKAir V. IJAUIUB (1884), 3 Mail. L. R. 
329.— CAN. 

o 111. 8. P. 8i-inueklani> r. MiSSKV 
MANiTKArruuiNO Co. (1894), 10 Mon. 
L. it. 21. CAN. 

pi. - Iholtndrd crop Ihhtor 
'in runt of owner oj land )- flop Paj - 
ments A'*t H. s. S., 1929, «•. 126, as 
niiKMidcd l>,> 1921, (. 28. which allows 
a Hbcrltf Ilk seize N sell tlio Int crest ikf 
iin execution dc**(t»r In an undivlflcd 
Clop, docs not apply to a caHc whore 
I be debtor’s Interest does iiikt iirlse 
under a lease, ugieement for sale or 
mtge., but only under an urraiigcment 
under A\bieli be wiis to act iis luiiiiager 
oi seivaiit of (be owner of the lurnl on 
vs till b ttie (‘top WHS grown. Donovan 
r. ItOMViui (Sesk.). I1929I 1 D. L. It. 
900; 3 W. W. l; 107. CAN. 


PART III. SECT. 1, SUB-SECT. 4,— 
E. (e) vii. 


e i. — Intcnst in sluircs.] — SAYliK 
r, Gili-oy, [1925J 1 W. W. It. 992.— 

CAN. 

® 6. ^ -The ct. has no 

jurisdiction to appoint a roeoivor by 
way of u(|ultublo execution for the sole 
of the ouulty In shares of a co,~ 
Gooiiin N n. Mitciikll (No. 5) (Mao.), 
119291 3 W. W. It. 622; rn-g., 38 
.Vlan. L. It. 298 ; [1929] 2 W . W. It. 
90.- CAN. 


• ill. Jntercst ofvemlor nf land. J 

A vendor who has retalnod the legal 
title as security for payment of bis 
piirehuse money, haw, until full j'ay- 
mont has born made, a benefit iai 
infertistlii the land which, eoiii»led with 
the legal title, iruiy bo sei/yd Sc. sold 
under exeeutlikii. Wmomav v. 
M 0 C 1 .ABY, [19J7I 2 V\. VV. It. 210; 33 
D. Ji. R. 672. --CAN. 

e iv, .j 'rhe previsions of Land 
'mill Act ( \lta.) UK such, that a 
Ii‘gul exeeiitlen against land oannot 
bind rill equitribJc Interest in lands 
ngistcred In the name of a irerson 
other than an execution debtor, some 
ffkrm of eiiuitablc execution Is nocemot j 
for the purpose. — asAY «. The Som- 
MKiiviLLu Hardware Co., Lto., f Mil 7 j 
1 W. VV. It. 1497 ; 33 D. L. R. 508 
CAN. 



Cases 685— 718a. English and Empire Digest Supplement. 


080. Add. Citation : — aub nom. Dickinson 
Kitchen, 8 E. & B. 789 ; 120 B. R. 293. 
Add, Annotations : — Refd. The Feronia (1868), 
L. R. 2 A. & B. 05 ; Keith v. Burrows (1876), 
1 C. P. D. 722. 

718a. Debtor’s goods sold by public auction — 
Debtor remaining in possession — ^Execution 


creditor present at sale.] — Held : the goods 
could not be taken in execution by such 
execution creditor. — W oodeeman v, Bal- 
DOCK (1819), 8 Taunt. 070 ; 3 Moore, C. P. 
11; 129E.R.647. 

Annotedionfi : — ^Reid. Aldred v. Constable (1844). 3 L. T. 

O. 8. 2911 ; Hickman v. Cox (1867), 30 L. T. O. S. 279 ; 

Barker tf. Furlong, [18911 2 Cb. 172. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) viU. 

■a. Article claimed an fixture by third 
^rty— Interpleader issue directed - 
Effect of.] — Whore an ortlolo seized 
under a writ of execution against goods 
is claimed by a third person an a fixture 
the directing of an intcrploadcr Iahuc 
with ro8pect to it in no way dccidcn 
that it iH a chattel. — Findlay v. 
Mknziks, [1928] 1 W. W. H. 4.67.— 
CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) X. 

n i. — J‘aiit to debtor's solicitor — 

For payment of costs of action.] — Held : 
not liable to attachment . — lie Four 
Franobr Pulp & I^ahku Co. v. Tklk- 
QRAM Printing Co., Piiillipps & 
Boartu V. London Guarantkic Sc 
Acoidrnt Co., Ltd., [1925] 4 I>. L. 11. 
204.— CAN. 

f i. In name of wife <f • son. ] 

— Rohmrt Dollar Co. v. Walkkr 
( 1926), 30 B. C. It. 405.— CAN. 

1 (p. 488) I. Shares —Company 

otdsiae pn nun re . ] in u co. 
whloh h»H no idaco within Manitoba 
wboiti Hei*v|tM) of pr<jcoH8 may bo legally 
made upon it are not subject undcir 
soot. 14 of Executions Act, 11. B. M., 
1913, 0 . 60, to legal execution. — 
Goodbun w. MiToiiLLL (No. 5) (Mau.), 
[1929] .'i W. VV. It. 022 ; revy., 38 
Man. L. R. 298 ; |1929] 2 W. VV. It. 
90.— CAN. 

PART HI. SECT. 1, SUB-SECT. 4, - 
E. (e) xlii. 

f i. .] — Kahhop V. Evans (1900), 

8 Ntid. L. R. 396. -NFLD. 

t ii. Not ship sobi under 

AdmiraVy Jud(nncnl.\ -VANEvKitv c. 
Grant (1802), 21 II. 0. It- 642.— CAN. 

PART III. SECT. 1, SUB-SECT. 4. - 
E. (e) XV 

q I. .] — 111 order to be entitled 

to an exemption from oxo<7utiun witli 
roRpcct to the tools or implements of his 
trade, debtor must havi^ boon actually 
following tlie trade at tlio time of the 
seizuro. — MoLicon v. Girvin Cbntkal 
Telephone Ashocn, (Sask.), [1920] 
1 D. L. R. 210 : 11920] 1 W. W. It. 38. 
—CAN. 

» i. Autonuibile used exclusively for 
nutster's business .] — The Judgment 
debtor, the salaried manager of a 
building CO., claimed exemption for an 
automobile which ho used exclusively 
& oontinnously in superintending the 
erection of liouses by his co. in dilfurcnt 

E ' 3 of the city. The contract 
'een Idin i-Sc. the eo. did not require 
him to simply an automobile, M did 
not doUne his duties or the method to 
bo followed in performing them : — 
Held : the automobile w'os not exempt 
under Exomptlous Act, 11. B. M. 1913, 
e. 00, 8. 29 (/), as amended by 1925 
Act, c. 20. — Goldsmith r. Harris, 
11928] 3 D.L.R.478; [1928] 2 W.W. R. 
401 ; 37 Man. L. R. 389.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (•) xvi. 

o (p. 493) i. Part of woceeds 

consisting of mortgage.] — IIM : not 
exempt. — Massey • Harris Co. v. 
SCHRAM (1902), 6 Terr. L. R. 338.— 

CAN. 

0 (p. 493) ii. Wlietlver pro- 

ceeds exempt.] — I*urdy r. Colton 
( 1908), 1 Sobk. L. R. 288 ; 7 W. L. R. 
820.— CAN. 

d (p. 493) I. '.] — M.ASSKY 


MuClellanu, Baker v. McClelland 
(189.'i), 2 Terr. L. R. 179.— CAN. 

d (p. 493) ii. S. P. Bocz v. Spillbr 
(1908), 6 T 


J Terr. L. R. 225 ; 1 W. L. R. 


366 ; 2 W. L. R. I,, 
h (p. 493) I. — 


CAN. 

_ — A motion 

for final judgmont for the sale of land 
under a registered certificate of judg- 
mont will not be granted unless pltf. 
has pleaded in his statement of claim 
or shown by aifidavit that the laud is 
not oxomiit as the hoinentead of the 
debtor, whore a transfer of a home- 
stead is colourable only 8c the title is 
held upon a secret trust for the 
traubforor. it does not deprive him of 
his right of exemption. — D avholoh r. 
Kilnikc. [1928J 1 W. W. R. 691. -CAN. 


k (p. 493) i. .] — Pltf. brought 

this action for a declaration iiiat 
executions registered by deft, in the 
u\(M-ut.ion register In a land titles office, 
against, tiio lands of pltf., were not 
a charge or lien on certain land 
described, which pltf. claimed as his 
lioinestcad, & for the removal of tbo 
CKceutlons from tbo register : — Held : 
if X)ltf. bad established that the land 
dCHcriliod was his “ homestead,” within 
Exemptions Ordlnaneu, It was so only 
for the time that It was occu]>h‘d by 
tin debtor & hit. family ; thorn might 
bo I change ; 8c any declaration would 
apply only at the pjirtleular moment 
when made.- Gilmore v. (’allies 
(1911), 10 W. L. R. 51.5.— CAN. 


k (p. 493) li. .]— I’ltf. applied to 

have taken off the register of tuo title 
of land transferred to her l)y her 
liusband, a certain execution obtained 
against her husband, on the ground that 
at the time of such transfer Gie land 
was her husband’s bomestoad 8; os 
snob exempt under Exemptions 
OriUnauco. On the facts: — Held: the 
land was, at the time of the transfer to 
pltf., lior husband’s bomestoad, U, 
{horef()re, exempt from seizure. Hart 
V. n^F. (1914). 27 W. L. R. 9. -CAN. 


k (]). 493) iii. ~ -.1 - A bonicHtead 

under Iloinostcads Act (.Sask.) means 
the home of the debtor, tlie actual 
leshlenco of bbnself Ac his family, 5c 
mciu(le.s the lot upon which the 
dwcIUng-house is situate, according to 
the reglstorod plan of the same : — 
fidd : Exemptions Act, .s. 2 (19), 
applied.— OVEUTit.N r. Gkrkitv (1916), 
31 W. L. R. 875. -CAN. 

k (p. 493) iv. Whether ixemptnm 

erb’nds to members of famtly.]— 
ISlKiiNiER r. Douay (190.5), 0 Terr. 
L. R. 194.— CAN. 


I I. .] — When debtor is in actual 

n*sidoueo on certain property belong- 
ing to him, such property is primd 
facie exempt under Exemptions Act, 
11. S. S.. 1920, the fact that the wife 
of debtor happens to owm a house 
that had boeu previously used as tho 
family home oanuot doprivo debtor 
of tho right to claim the exeinptiou. — 
S\lteu & Arnold, Ltd. v. Uillman, 
[19241 2 W. W. R. 122...— CAN. 

m (p. 493) i. .] — 

Baker r. Gillum (1908), 1 Sask. L. R. 
498 ; 9 W. L. R. 436.— CAN. 

q i, .1 — McLatchie r. 

McLeod (1890), 6 Man. L. R. 452.— 
CAN. 

oil. Exemptions Ad, Alia . — 

.Vot applicable against Crovm.] — R. 
r. O’Brien, 11924) 1 O. L. R. 222 ; 
[1924] 1 W. W, R. 104.— CAN. 

q iii. Renta <t profits of .] — ^The 

oxemption of a homestead from seizure 
under execution does not extend to 
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tlio rents 8c profits thereof, beyond the 
personal property specified. — Wilkins 
V. Miner (Alta.), [1927 1 1 D. L. R. 286 ; 
[1926] 3 W. W. R. 778.— CAN. 

■ (p. 493) 1. Goods of business — Carried 
on in Ttame of wife — Managed erdirely 
by husband .] — Meakin v. Samson 
(1878), 28 C. P. 365.— CAN. 


a (p. 494) 1. Income of trust fwid .] — 
Deft.*s father devised his estate to 
trustees upon tho trust, among others, 
" to pay my sou A. [deft.] tho interest 
of the sum of $800 annually daring 
tho term of his natural life.” An order 
was made by the master in chambers, 
directing the trustees to pay over the 
interest, from time to time accruing, 
to pltf., who was a Judgment creditor 
of the son, — ^Lloyd v. Wallace (1882). 
9 V. R. 335.— CAN. 


a (p. 404) li. Goods of third party 
suhirri. to landlord's lien .] — Where goods 
belonging to a third parly arc subject 
to a landlord’s lien such goods are 
liable to execution in respect of a 
magistrate’s ot. judgment for arrear 
rent, wltlioiit a separate action against 
I the owner of such goods. — C olu.mhia 
FURNTSniVO Go. V. Goldblatt, [1929] 

I App. D. 27.— S. AF. 

k (p. 494) i, .)— BvKRri V. 

MUHWIY (1893), 3 Torr. L. R. 169.— 
1 CAN. 


PART IIL SECT. 1, SUB-SECT. 4.— 
E. (f) i. 

710 iii. .] — Re Bank of Mont- 

RKAL V. TANNAB, TANNAB 1C BaNK 
OK MoNTlthVL, [1925] 3 D. L. R. 1079. 
—CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ii. 

pi. — - Sale— No change of pos- 
s(s8ion.] — Judgment lu favour of tho 
execution creditor affirmed. — I’lC'm- 
tJUKW r. TriOM\s (1885), 12 A. R. 577. — 

I CAN. 

j p ii. - - — Of land.] -Wlicro an 

I agreement for the sale of laud pi*ovidos 
1 ( hat In cabo the A'-endor boeoines ontlt lod 
to cancel tho contract, he shall have the 
I right to enter Into he poshe.S8 any 
I improvotnunts on the laud, be to apply 
I tho not ifceipts theiefroni upon tho 
• contract, the taking possession by tho 
I Aondor will pri'vent tho goods so 
possesbod from being exigible under 
I writs of execution against tho pur- 
ohaser . — Re Canadian Pajukip Ry. 
I Oo., Crown Lumber Co, v. MeKE.\ziE 
(1916), 10 W. W. R. 1370.— CAN. 


PART in. SECT. 1, SUB-SECT. 4.— 
E. (f) iU. 

b I. - —The fact that goods 
exempt from seizure under execution 
arc Included lu a chattel mtge. made 
l)V the debtor does not deprive the 
debtor of Ms right of exemption. — 
Findlay v. Mb.vzieh, [1928] 1 W. W. R. 
457.- CAN. 

0 1. Not in possession of debtor 

Onus of proof .] — On an interpleader 
issue between an execution creditor 
& a claimant of goods which, at the 
time of their seizure under the 
execution, wore not in the possession 
of the execution debtor, the onus Is 
on the execution creditor of showing 
that the execution debtor was tho 
owner of the goods or had an interest 
therein capable ot being seized under 
tho execution; 8c he must majee out 
a primd facie case before the claimant 
can be put to proof of his case. — 
Stewart r, Currie, Canadian Pacifio 



VoL XXI. — ^Bxecation. Cases 780 — 954. 


7S0. AM. Annotation : — Consd. l^itch (Williaiu) & 
Co. V. Leydon, BaiT (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. B. 81. 

760. AM. Citation : — previous proceedings. 3 C. & 
P. 624, N. P. 

782. AM. Annotation : — Mentd. Halliw oil v. 

Venables (1930), 99 L. J. K. B. 353. 

78Sa. .]— Fubber v. Sturmey (1859), 32 

L. T. O. S. 269 ; 23 J. P. 88 ; 5 Jur. N. S. 
45 ; 7 W. B. 162. 

804. AM. Annotation : — Refd. Bosworthick v. 
Bosworthick (1926), 130 L. T. 211. 


oxfa. . 1 — xux.ui;a v. xiujmyjsian (lou-). leiv. 

6 ; 80 B. R. 5. 

AnnotcUicns: — ^Refd. Meriton «. Stovcns (1741), Willoa 
271 ; Giles v. Grover (1832), 9 Binj;. 128. 


836. For “ 8c finally rend “ 

Not finally.** 

880. Add. Annotatioti : — Refd. LkmUIi (William) < 
Co. r. l^ydon, Barr (A. O.) & Co. r. Mac- 
geoghegan (1930), 47 T. L. B. 81. 

881a. May be compelled to sell.]— A nok. (1702), 7 
Mod. Rep. 118 ; 87 B. R. 1136. 

88da. .] — ^Bottomley v. Heyward (1802), 7 

H. &; N. 662 ; 31 L. J. Bx. 600 ; 7 L. T. 44 ; 
158 E. R. 696 ; sub nom. Bothamlby v. 
Heyward, 8 Jur. N. S. 1150. 

024. AM. Annotation Mentd. Lowther r. Harris, 
[1927] 1 K. B. 393. 

964. Add. Ajinotatiofus Aw to (3) Refd. British 
American Continental Bunk v. British Bank 


Rv. Co. V. Stewaht, [1928] 1 D. L. R. 
842 ; [1928] 1 W. W. R. 206 ; 22 Saak. 
L. R. 351.— CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) X. 

jr i. S. P. Kilbride «. Cameron 
(1867), 17 0. P. 373.— CAN. 

g li. S. P. Masset-Harris v. Moore 
1905), 6 Terr. L. R. 75.— CAN. 

k 1. Transfer of property to imslee — 
In fraud of creditors — Attachment sus- 
tained .] — Thompson v. Ellis (J883), 
16 N. S. R. (4 R. ic G.) 307.— CAN. 


PART III. SECT. 1, SUB-SECT. 4. - 
E. (t) xl. 

■d. Property of husl)and -Slandina 
in name ofivife .] — In an action oi^rainat 
a man & nls wife, brought bv an execu- 
tion creditor of tho man, for a declara- 
tion that certain property htaruUng 
in the name of tho wife was cxlgibio 
under the execution against tlio hus- 
band : — Held ; tho facta U clrcum- 
atances adduced lu evidence did not 
warrant the Inforouco that the husband 
intended to defraud creditors. l<'raudu- 
lent intent ahould not bo found cxc(*(it 
upon subatautial gruunda & upon cloai 
ovldenec. — R obehinon t». ItoBiNSos, 
[1928] 2 1) L. R. 343 ; C2 O. L. R. 12, 
o/yc/ . [1929] i i). L. it 1072, It, 

17 5.— CAN. 


PART III. SECT. 1, SUB-SECT. 4. - 
E. (f) xii. 

sx. KxeciUion against hirer —Eguitahlc 
interest of third party in goods.] — Cir- 
cumstances In which such Inten'st was 
pii'fcrrcd to tho execution creditor's 
claim to the proceeds of tho goods. - 
Blaok V. Drouiltard (1877), 28 C. 1’. 
107.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.- 
E. (f) xiv. 

m i. Fixtures affurtd to 

mortgaged freehold .] — Carson v. Suit- 
son (1894), 25 O. R. 385.— CAN. 

n 1. .]— Ferric r. Cf.&ouoBN 

(I860), 19 U. C. R. 241.— CAN. 

n II. C. S. U. C. c. 45, s. 3— 

Effect of .] — Ross v. Simpson (1876), 23 
Gr. 552.— CAN. 


n iii. .] — Smiih, Ltd. t>. Van- 
couver Cremation Socibtt (1914), 
29 W. L. R. 150 ; 20 D. L. R. 214.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) XV. 

pi. .] — GUR.NKT V. .T VME8 (1800), 

10 U. C. R. 156.— CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) xvL 

si. Assets in fuiuro .] — An 

execution on a jud^ent of asbots 
in fuiuro is invalid if issued without 
leave alter application made under 
r. 451. — Re SaoTBlB Estate, Cana- 
dian Guarantee Trust Co. v. 
Dbusir, [1924] 4 D. L. R. 1288 ; 
11924] 3 W. W. R. 815.— CAN. 


J.S. 


PART 111. SECT. 1, SUB-SECT. 4.- 
E. (g) li. 

817 i. Property stdl rinuuns in deWor.] 
— Rushkilu. Ri:id, [1928] 1 D. L. R. 
628. -CAN. 

sy. Attachment under Ahsconding 
Debtors Act.] — Starr t*. Muni'KV (1845), 
3 N. S. R. (2 Thom.) 211. -CAN. 


PART III. SECT. 1, SUB-SECT. 4. - 
F. (a). 

t i. - .] IUticl.il 

(Sheriff) r. Finch (18 >(»). 14 U. C. R. 
249. -CAN. 

V i. Right to place husttund or unft of 
tlehtor in pos<nssvyn .] — Though Act 32 
of 1 91 7, Ord. 25, r. 5, does not oxprusaly 
forbid the appointment of the itasliand 
or wife of a debtor aa u person in whoao 
charge property attotdieil may be left 
by the moaaenger, u huaband who Is a 
man of no htunding worth nothing 
la not a auiiable person (o place in 
< haige of properl v attaeiiod in nwpts'l 
of a debt of Ida wife Koiv.k v. .Ioiin 
SON, [1928] App. D. 313.- S. AF. 


PART III. SECT. 1, SUB-SECT. 4.— 
F. (c). 

0 i. — - .J NAbtre execu- 

tion lioa been lc\ied upon guoda, 
tho aheiill la not bound to leave an 
otticcr cuntinuouHlv In poHaeaHlon. Si 
the absence of sueb olucer. If aatla- 
factoi'lly explaiutHl, doea not amount 
to Huch an abaniionmeut of poaHOHHlon 
as will entltJo otlicr peiHona eluiiniug 
the gooda to take poBHCsalon of thcin.- 
Ite Muuriiv (1927), 27 .S R. N. S. W. 
503 ; 44 N. S. W. W. N. 189 AUS. 


PART III. SECT. 1, SUB-SECT. 4. 

H. (a). 

•z. J^lace of sale.] -A hborllT cannot 
lawfully Hill gooda on d«ft.’H premlaea 
without Ida perndabion, Ac any poraun 
going on tbe premisea to purohaHe may 
be trcttti'd aa a treapaBaer. — M cMastek 
r. McPiucrmon (1839), 6 O. 8. 10.— 
CAN. 

sa. Payment — What amounts to ] — 
Cakhall V. Montreal Hank (1801), 
21 U. C- R. 18.— CAN. 

sb. fretting lundt wile — After ton- 
flrmahon .] — In tho ubacnee of fraud 
or colluaion, a aalc in execution, vv hieh 
baa onco been confirmed, cannot be act 
aside bccuuHo the decree under which 
It waa held was at flrat incorrectly 
drawn up. & has since been omeuded. — 
AoiiA Husain v. Qasim Ali (1925), 
I. L. R. 48 All. 94.— IND. 


PART III. SECT. 1, SUB-SECT, 4.— 
H. (b). 

sd. A otwUhstanding notice of alleged 
defect in execution .} — McPhail r 
McKinnon (1808), 7 N. S. R. 168 - 

CAN. 


PART III. SECT, i, SUB-SECT. 4.- 
H. (i) li. 

915 vil. .]— An execution 

creditor can take only tbe precise 
interest. Sc no more, which tbe debtor 
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Itossoaaoa In tho propi^rty aolzod. - 
()\Ei{itv V. McLean, [1928] 4 J). L. K. 
917 ; [1928] 3 W. W. R. 328 , 37 Man. 
L. R. 525.— CAN. 


sf. Purchaser estopped from claiming 
goods ns his men.] -Uuttan v. Weller 
(18.55), 14 U. C. R. 44.— CAN. 


PART III. SECT. 1. SUB-SECT. 4 .- 
H. (J). 

040 Iv. .] — Maofik V. 

Hunter (1882), 9 I’. R. 119.— CAN. 

kJ. PrtH'teds not exceeding amount 
of landlord's claim.] -Where the sheriff 
Holla guoda for a aurn not exceeding 
tho landlord 'h claim, Sc tho execution 
cmlitor claima the money, it Is a 
HUfUclLut ariHwer to hIjow that tho land- 
lord hUH a good claim to the inonev, 
although It liaa not been paid over to 
him. iMMiiKiir V. Tlement (1897), 
11 Alan L. R. 519. -CAN. 

sk. Payment of preference claim for 
iragts— iPhen mige-earncr entitled to 
prt ft renet 1 Cami'Hkll v. Cleuoii 
(1920), 28 R (;. R. 352.— CAN. 


PART III. SECT. 1, SUU-SECT. 6.— A. 

O 1. - - .] SlUKKr 11 . Glahs 

(18 10), 3 N. R. R. (1 Ken) 105.— CAN. 

966 ii. - .] IlATtr r. Uky- 

NOLDri (1863), 13 C. R. 501 CAN. 

967 I. Jn rutpccl of whai goods Not 
property scizid uridtr Absconding 
Ihbtora Act.] Hiamon v. Joiinhton 
(1858), 9 N. R. R. (4 All.) 54. CAN. 

967 11. - Not goods of third parly.] 

UoiiiNHOV 1 ). At iNloHii (1899), 4 
Terr. L. It. 102.- CAN. 

a I. Jfight of sheriff to inquire 

into claim ]- Whcie a lanifloid makes 
a claim for nud to he dedneU'd out of 
the proLceda of an ex.'cutlon, tho 
shorItT is entitled to a rcaaonable time 
to inquire Into the Uemuud : 8c where 
the tenant hud denied that any rent 
was duo, & L)i<* luudlord rcfuKcd to 
allow tbe sheritT time to make the 
hiqiilry, tho ct. refused tho cost of an 
application to lompel tho aborilT to 
pay tho rent Nowlin v. Anderhon 
(1849), 6 N. R R. (I All.) 497.- CAN. 


PART III. SECT. 1. SUB-SECT. 7. 

a I. - - - .] Mahon w (’kome 

(1896), 28 N..S. R (16 R. Sc O.) 250. - 

CAN. 

q ii. Hate bond fide.] t)n 

an Intcrplcailor i-siio between a buyer 
of goods from an oxceutlon debtor 6c 
an execution crcilltor wLohc execution 
was in tho hands of the Hht‘rJfT prior l,o 
t he aalc -ITeUt : the kuIc was bondfute, 
it HUH followeil by “an aetiial St con- 
tinued ehango of poHbOHHlon “ suflloient 
to Htttlafy Executions Act, R. 8. S. 1920, 
c. 52, h. 2, Sc, the buyer’s absence of 
knowledge of tbe exociition having been 
oKtablishod, the buver waa entitled to 
tbe goods under trio proviso In said 
sect.— WII.BON V. AIatthbwson Broh. 
Sc MAaRiiNiv. [1928] 3 D. L. 11 . 276 ; 
[1928] 2 W. W. R. 130; 22 Sask. L. R. 
543.— CAN. 
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for Foielgiii Trade, [1926] 1 K. B. 828. 
OenercUly, Mentd. Jones v. Waring & Oillow, 
[1926] A. 0. 670. 

1048. Add. Annotation : — Dlstd. Be Fredericke & 
Whitworth. Ex p. Hibbard, [1627] 1 Oh. 263. 

1060. Add. Annotation : — Reid. Re Forder. Forder 
V. Forder, [1927] 2 Ch. 201. 

1281a. What amounts to,] — Where, 

under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
by a third party, but that such claim was 
not to be regarded : — Held : not to amount 
to a direction to take all the goods, or any 


which were not liable to be seized, so as to 
make the execution creditor personally 
liable. — Cbonshaw v. Chapman (1862). 7 
H. A N. 911 ; 81 L. J. Ex. 277 ; 6 L. T. 64 { 
low. B. 328; 158 E. B. 738. 

1248. Add. Annotation : — HM. Bobinson v. Mid* 
land Bank (1625), 41 T. L. B. 402. 

1250. Add. CUatione : — 1 New Pract. Cas. 476 ; 

avb nom. Bolds v. Sbniob, 7 L. T. O. S. 60. 
1281a. Sale without order of court — Sale not con- 
firmed.] — B. V. Blunt (1828), 2 Y. & J. 120 ; 
148 B. B. 867. 

1334a. Appeal from — Lies to Court of Appeal.] 

— Smith v. Tsakybis, [1926] W. N. 39; 107 
L. T. Jo 92, 0. A. 


•1. Aeaipnee — Aaaignment not filed .] — 
Held .* the execution prevailed. — 
OXRSOALLBM «. MOODIE (1866). 16 

U. 0. E. 92.— CAN. 

■m. Want of notice of writ — , 

Onuo of proof .] — Ross «. Obbiohton 
(1890), 40 N. 8. B. 131.--OAN. 

PART III. SECT. 1, SUB-SECT. 9. 

sp. On application of Orediiora’ iiclief 
Act, 1U22.J — Terminal Obaim Oo. v. 
SoDEKBKHa, [1925] 1 D. L. B. 813; 
[1926J 1 W. W. R. 9.— CAN. 

■q. — . ] — A Boizure of goods having 
been mhdo under execution an order 
was obtained for their removal 8c sale. 
Before the day sot lor tho sale, the 
debtor paid tbe whole amount of the 
exooution to the sheriff : — Held ; tbe 
money so paid was money “ levied ” 
within Creditors’ Belief Act, 1022. it 
having been paid by the oompulsion 
of the soisure 8c tbe moans taken to 
realise. — B adiuk v. Mooub (Alta.), 
1^10301^^ L. B. 47 ; [1029] 3 W. W. B. 

PART III. SECT. 1, SUB-SECT. 10.— A. 

1020 1. Return aa evidence — Con- 
clusive aaainai sureWcs.l— S jiutbr v. 
GRAHAM (1848), 2 U. O. R. 164.— CAN. 

1 i. Priaoner not deprived of 

supersedeas.] —Tbe issuluir of a fi. fa., 
which Is not returned, will not deprive 
a prisoner of a supersedeas. — J aokhon 

V. Black, Bainriuikie v. Black, 
OAimLL V. Biack (1868). 9 N. B. B. 
(4 All.) 79.— CAN. 

sr. Indoraement of vvif.) — It Is 
a oondition prooodent to an action 
under Ooa. Act. s. 65. that on execution 
against a oo. is returned uusatishod 
In whole or in port ; & to enable tbe 
action to bo brought, even where tho 

00. has beoome bkpt., a return is not 
euf&olent unless it is indorsed on tbe 
writ as required by r. 629, 8c a certificate 
is filed as required by r. 632.— 
ClROWPBRu. Coleman. 110241 1 D. L. R 
840 : 1 W. W. R. 374 ; 20 Alta. L. K. 

1. -^AN. 

PART 111. SECT. 1. SUB-SECT. 11. 

d I, Conflicting claima.]— 'J'ho ct . 

will not grant a rule nisi to compel 
a^orifl to pay over money oolleoted 
under exeoutlou vsluu'e there are oon- 
fiioting olalins to the fimd, but will 
leave tho parties to tbeiv remedy by 
aotion. — S cott r. Angus (1854), 2 
N. S. U. (James) 183.— CAN. 

• I For money realiaed by 

bailiff— Onus of proof.y—A sheriff la 
reaponsiblo for all money realised by a 
bailiff in exoouting a fi. fa., whore the 
bailiff was appoiutou by & paid by 
the sheriff, 8c in an aotion against a 
sheriff for money realised on a fi. fa. 
by Ida bailiff 8c not accounted for, the 
burden is on the sheriff to prove that the 
bailiff was appointed by tbe Lieutenant- 
Governor in Oounoll.— Boss v. Pise^ 
11920] 3 D. L. B. 289; 11926] 2 

W. W. R. 422 ; 20 Sask. L. R. 663.— 
CAN. 

e ii. Tune for bringing — t*ubl%e 


Officera ProtecHon Ad, 1923 (c. 19).] 
— Holden v. Milbdbn (Sask.), 
£19271 1 D. L. 11. 271; [1926] 3 

W. W. R. 701.— CAN. 

PART III. SECT. 1, SUB-SECT. 12.— C. 

r i. .]— May v. Howland, ' 

Fitch 8c Webb (1860), 19 U. 0. It. 66.— 
CAN. 

1230 v. ^.1— A., after 

delivering an execution to a constable, 
took him down upon land owned by 
B.. showed him bay owned by B., &; 
said It was tbe property of C. The 
constable having seized the hav 
under an execution in a suit to which 
B. was not a party : — Held : A. was 
answerable for the consequence of 
what tho constable did in obeying bis 
instmotlons. — Graves v. Spkaquk 
N. B.) (1920), 63 D. L. R. 337.— CAN. 

1280 Vi. .] — Deft., having 

nbiainod an order In a ct. of petty 
sessions against pltf.’s son, informed 
tbe police in charge of a distress warrant 
that tho Judgment debtor had a motor 
lorry at L.’s premises ; that he did not 
know Its registered number, but that 
Ji. would point out tho lony to the 
constable executing tho warrant. The 
lurry was seized on L.’s premises. It 
was tho property of pltf., & wos In tbe 
possession of L. os his ai^t for sale. 
L. did not Inform tho pollco of pltf. 'a 
claim, & refrained from idvlug any 
information of tbe seizure to pltf. 
until after tho lorry lu^ been sold. 
In an aotion bv pltf. for conversion of 
tho lorry : — Held .• deft, had so 
intermeddled in tho distress aa to be 
liable for oonvorslon. — ^M ort v. Barnes, 
11028] V. L. R. 56. -AUS. 

1243 1. Ratijication by cretiiUtr — 
Whether giving rise to liabiuty — Wrong' 
ful aeieure.] — Whorti a shorlfl acting 
under a valid writ, by the command. Ac 
as the servant, of tho ct., seizes the 
wrong person's goods, a subsequent 
declaration by the oxeoutlou creditor 
ratifying 8c approving tho taking can- 
not alter its character Sc make it a 
wrongful taking by tho creditor. — 
Ballan’pyne t>. MoOullocii St C3o. A 
(B. C.), [19271 4 D. L. R. 626 ; 
fl027] 3 W. W. H. 148.— CAN. 

PART HI. SECT. 1, SUB-SECT. 18.— A. 

o i. After receipt of attachment.] 

— Held ; tlie sale could not bo upheld, 
& tho attachment must prevail.- • 
RII.BY V. Niagara Dihtriot Bank 
(1866), 26 U. O. R. 21.— CAN. 

PART HI. SECT. 2, SUB-SECT. 2. 

at. Not after debt treated by ereddor 
aa aatiafled .] — Bank op Upper Canada 
V. Murphy (1850), 7 U. C. It. 328.— 

CAN. 

PART HI. SECT. 2, SUB-SECT. S. 

tv. Delivery of writ — Land bound from 
lime of delivery .] — Doe d. Nesmith v. 
WiLUSTON (1844), .4 N. B. R. (2 Kerr) 
459.— CAN. 

•w. Proof of.} — The sheriff's 

deed is primd facie evidenoo that the 
writ vras delivered to the sheriff Sc 
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the land seized Sc sold under it. — 
Mitchell v. Greenwood (1864), 3 
C. P. 465.— CAN. 

PART HI. SECT. 2, SUB-SECT. 4.— C. 

1840 i. Falae return.] — YouNO v. 
Baby (Sheripp) (1856), 4 O. P. 637.— 
CAN. 

PART HI. SECT. 2. SUB-SECT. 6.— A. 

f i. Land of patentee of free grant. J 

— An execution against the lands of a 
patentee under tho Free Grants & 
Homesteads Act, R. S. O. 1887, o. 26, 
on a judgment obtained for a debt 
incurred before location of the lands, 
does not operate as a charge against 
the lands when sold by his devisee, 
even after the exiilry of twenty years 
from the date of tho location. —if e 
BEATTy & Finlayson (1896), 27 O. li. 
042.— CAN. 

1866 i. Land held undir joint tenancy.] 
— Lands wore conveyed to a man & his 
wife as joint tenants Sc not as tenants 
In common : — Held : estates by entire- 
ties having been abolished, the Joint 
estate was severable. Sc the interest of 
one joint tenant oould be sold under 
execution.— ife CTraiq, [1929] 1 D. L. U. 
142; 68 O. L. R. 192.— CAN. 

Bx. iMTid h( Id by tenant in common — 
Claim by other Unania vn common for 
rent received m rxeras.]— M oPhfrson v. 
McPherson (1883), 10 P. R. 140.— 
CAN. 

sy. .] — Under a judgment 

obtained against a person in a district 
ct. tlie resist ror of tbe ot., in executing 
such Judgment, may seize Sc take under 
a writ of execution tbe interests of such 
person in lands os a tenant In common 
Sc upon ilio WTlt being forwarded to the 
Bei^trar-General, It is his duty to 
note It on the folium of tbe ret^ter 
which ourtlflos the title of the registered 
proprietor as a tenant in common. — 
in re GuflS (1927), 28 S. R. N. S. W. 
226 ; 45 N. 8. W. W. N. 32.— AUS. 

BZ. Ijond held by debtor at time of 
death — On Judgment against repre' 
fctwtolivr.]— Lauds Sc tenements held 
in foe simple by a debtor at the time of 
his decease, may be legally taken in exe- 
cution on a judgment against hiscxor. or 
administrator. — Forsyth Ac Buhard- 
-•ON r. Hall (1830), Dra. 304.— CAN. 

sb. Estate in hands of executor - 
Judgment against debtor.]— In the Estate 
of Garter. Ascot Timber CXi. Ptv.. 
Ltd. V. Carter, 11928] V. L. II. 290 ; 
[1928] Argus L. U. 109.— AUS. 

1. .] — Rursellv. Russell 

), 28 Gr. 419.— CAN^ 

g ii. — ^Pabkb V. Riley, 

3 E. & A. 215.— CAN. 

g ill. By hear or devisee — Before 

execution issued.] — Held : a bond fide 
purchaser for value would have a good 
title as against oreditoxs. — R eid v. 
Miller (1865), 24 U. C. R. 610.— CAN. 

to. Land revered in name of debtor 
— Owner^ip vested it» third party ,} — 
Held.* not executable. — U nion 
Government (Minister op JugncB) 
V. Bolam, ri927] App. H. 467.-8. AP. 


(ifsi). 



1868. Add. AnnotaiioM : — ^Mentd. British- American 
Tobacco Co. v. Jones (1926), 134 L. T. 403; 
Stumbles v. Whitley (1929), 46 T. L. R. 37. 

1370a. Subject to mortgage by sub-demise.] - 

Smith v. Tsakykis (1920), 167 L. T. Jo. 92 ; 
[1929] W. N. 39, C. A. 

1380a. .] — Smith v. Tsakyris, [1929] 

W. N. 39, 0. A. 


ToL XXL— Bnimtioii. Ohni 13SS— 1506. 

1406. Add. AnnoUUion: — ^Mentd. Paterson v. 
^drossan Harbour Co. (1926), 19 B. W. C. C. 

1496. Add. AnnoteUion: — Mentd. Orant r. 

Edinoiulstm (1930), 143 lu T. 749. 

1500. Add. Annotation : — to (3) Held. Siuiih r. 

Tsakyrw (1929), 107 J.. T. Jo. 92. 

1506. Add. Annotation : — Retd. Campbell v. Poliak 
(1927), 43T. L. R.496. 


PART HI. SECT. 2. SUB-SECT. 6.— C. 

g i. .1— After a mtsro. 

In fee has become forfeited by non- 
payment of the m1^. money, the 
mtgee.*8 interest in tbe premises can- 
not be sold under an execution ofrainst 
land. — Do* d. Campbsu:. v. Thompson 
( 1843), 2 Ont. Dig. 2640.— CAN. 

$ fi. JNffhi of dower in eguUy of 

rcdwapiion. I—Oanadia-n Bank ok Com- 
MBEOK V. IlOLflTON (1902), 22 C. L. T. 
232 ; 4 O. L. R. 106 ; 1 O. W. H. 
331.— CAN. 

k i. Intereat of unpaid vendor .] — 
The interest of an tmpaid vendor of 
land made exigible under on execution 
against him by Land Titles Act, 
R. S. A., 1922, s. 112, includes the 
legal estate as affected by the contract 
together with the rights of the vendor 
nnder the contract : & it is that estate 
& those rights which are bound by tbe 
writ & may bo sold by the sheiift. — 
MOBTON & COWKLL V. Hoftbbt. 
[1924] 3 D. L. R. 16; [1024] 2 

W. W. R. 529.— CAN. 

k 11. Aatdffnoe of purchaser under con- 
tract of Bale.] — The equitable iutoreHt 
of an assignee from the purchaser of a 
contract for the sale of land la exigible 
under a writ ot fi. fa. against the land 
of such assignee. — W ard r. Akgiibu 
(1894), 21 O. R. 650. -CAN. 

sd. Debtor intereated tn land held by 
wife — Jntercat aujjlcient to dtarharyc 

— ^Macdonald & Co. v Tbabdalb 
(1013), 21 O. W. R. 634.— CAN. 

se. WheU intere^a may be aeieed — 
Under amendment to Tjond Tiitee Act, 
a. 125.) -Foss V. Htrruno Lov.v 
( 1915), 8 W. W. R. 509 ; 23 D. L. R. 
540 ; 8 Sosk. L. R. 280. —GAN. 

sf. EmiitaliU iiilcuat held as tn/slet .] 
wno had an iuterc<st tii cerlaiu 

land, as purclioser from W., tbe full 

E rioe not having btseu paid, usHlgiK'd 
la inU'rost to pltf. upon truat that the 
latter should su))port C. Ac Ida uife j 
for the remainder of their llvca, & on | 
tlieir death pay all their debts A 
funeral expenses, whereupon the trust 
should cease, 8c pltf. should be ent It led 
to all the interest of C. in the property 
free fi*oui any trust ; & pltf. ogroe^l to 
pay to W. the badanco of the pun-hase 
price 0.'a equitable interest 

us tt purclioser, if tronsforrod to pltf., 
gave the latter no estate in the laud, 
save to the extent to which a ot. of 
equity would give G. speciilo per- 
formance of his agroemenb with \V.. 

Sc that interest woiud be taken by pltf. 
as a trust estate, Sc would not bo sale- 
able under a writ of fi. fa. ugiunst 
pltf. ’8 lands. “Kimmak v. Amimlsos 
119291 2 D. L. R. 904 ; 63 O. L. R. 
428.— CAN. 

PART HI. SECT. 2, SUB-SECT. 6.— O. 

sg. Timber.] — Where the owner of 
land sells the timber after a writ against 
his land is placed in the sheriff's hands. 

Sc the purchaser cuts down Sc removes 
the timber before an injunction is 
obtained, he is accountable to the 
execution creditor for euch timber. — 
Brown ©. Saok (1865), 11 Glr. 239.— 
CAN. 

PART IIL SECT. 2. SUB-SECT. 7. 

« t. Where prior aaaiffnmetU 

far benefit of eredUora.] — ^B. made an 
aasteninent to C. for benefit of his 
credOtom. Various executions were 


issued against B.'s lands 8c notU'o 
thereof filed with the Registrar of 
Titles. 0. applied for a oortlflcato 
of title to B.'s lands: — Held: registrar 
must issue the certificate without 
eudorslng thereon the excK'Utious of 
which bo has received notice. lie 
Brooka (1900), 12 'W.L. R. 303.— CAN. 

a I. Effect 08 againat aaaionmmt 

for benefit of creditors.] — McIntyre v. 
SUAW (1866). 12 Or. 295.— CAN. 

a il. Effect aa against unrecorded 

deed.] — QRiNuufiV w. Blakib (1880), 
19 N. S. R. (7 R. & a.) 27 ; 7 0. L. T. 
60. — CAN. 

0 I. Effect on judgment mort- 

gage.] — Held : a Judgment mtgo. did 
not obtain priority over a Judgment 
registered under 3 & 4 Viet. o. 105, 
but not re-registerod witldn five years 
next before the regtstrutiun of tho 
Judgment mtge.- Rbio v. Millkk, 
[1928] N. I. 151.— IR. 

e i. Judgment for aUmony .] — 

Whore, at the time a Judgmunt for 
alimony Is registered ugiunsi tho hus- 
bHud’s interest In certain laud bold bv 
him under an uucuinpb ted agroemeut 
for salo. ho is in u position to compel 
8p(5clfto porformanoe of tho iigjsMjmont, 
tho judgiuent is a charge on the hus- 
band's Interest ; & if, subsoquentlv 
to the n'gl^traUon of the judgment, « 
with knowledgf' of it, the vendor 
accepts from tho husband a quit- 
claim duod of all of the latter's ostatr* 
6c lutoruHt in tho land, the vendor 
h(dds that Interest subject to the charge 
until the charge is exllagiiisbed.- 
Bnu.os t>. Cakhon, [1924] 4 J>. L. R. 
774 : (1924) 3 W. W. R. 406 ; 19 
Sask. L. R. .-iO.— CAN. 

oil. II ow far binding — Defendant 

I were eonduit pipe to convey title from 
vendor to third ‘iHtriy.] — Owkn v. Lynch 
I (1877), n N. S R. (2 R. Sc G.) 4(»0.- 
CAN. 

I eiij. 5 R fi. c. Si, a. 21-- 

I Effect of.] -LoisBtrita J,avi) O). v. 

I Terry (1884), 16 N. 8. It. (4 R. & G.) 
40J.— CAN. 

■h. Dtdy of registrar — With notice oj 
wnt of execution — Patent not issued for 
lands entered aa homestead.) —Re 
CLAXTtiN (1890). 1 Ton. L. R. 282.- 
CAN. 

sj. Judgment not registered — Priority 
of mortgage .] — Mineral Pboductth Go. 
V, OOfCnNENTAL Truht Go. (1900), 37 
8. C. R. 617.— CAN. 

s (p. 571) I. .] — As between tbe 

execution creditors of a vendor. Sc 
the assignee of his interest under an 
agreement of sale, whose assignment 
was acquired subsequently to rogistra- 
Uon of the exeouaons: — Held: tlie 
instalment of purohase-inoney paid 
Into ot. should belong to tbe execution 
creditom, but as the money had been 
obtained under execution, it sbonld 
be treated as money roalised from tbe 
sale of the vendor's interest, & being in 
tbe sheriff's hands should be subject to 
distribution under Creditors' Relief 
Act. — ^M orton Sc Gowkll v. Hokkkbt, 
[1924] 3 D. L. R. 16; 2 W. W. R. 
529.— CAN. 

PART HI. SECT. 2, SUB-SECT. 8. A. 

1459 i. IHglU to poaaession — Aa against 
third parlies inpoaaeaeton — Not asserting 
title trough deo^.)— E uwarps v. Ben- 
nett (1869), 3 P. R. 161.— CAN. 

1462 tt. Pouesaian taken 


forcibly.]— Don d. Pkck v. Roe (1843), 
2 IJ. U. R. 27.— CAN. 

sm. Duty of ahenff to rrtoin.]— l)OK 
d. ('Ri:w V. Clarkk (1841), I Out. Dig. 
233. -CAN. 

PART HI. SECT. 2, SUB-SECT. 10.— A. 

a (p. '>70) I. — Mortgage ntd 

rt gtslered.] —MorvAT v. Gkovek (18:».'>>. 
4 G. P. 402. - CAN. 

a (p. 570) ii. In huiula of 

rt ct tver. ] —A j lulgimmt credit or t an 
sell pruperttos in tlio hands of a rootdvoj 
of tho ct. Ill execution of a mtgo. decree, 
although the iwelvor, who was 
appointed Hubscquoutly to tho InHtitu- 
tfou of tho mttcu. suit, was not made 
a party to tlie suit. — T oomky v. 
BpuncNDRA Nath Bobr (1928), 1. L. R. 
7 Pat. 020.- IN D. 

h (p. 570) I. .]— Jones v. Jones 

(1808), 15 6r. 40.— CAN. 

bb (p. 570) I. iVoo/ of— In 

ejectment on sheriff's deed.] - MoiUN v. 
Patton (1863), iJTu. O, R. 640. -CAN. 

bb (p. 676) il. .] - 

Deuslb V. Dkwiit (1869), 18 U. 0. R. 
165.— CAN. 

bb (p. 576) 111. .J - 

IjOw V . Hicks (1870), 21 C. P. 118. - 
CAN. 

bb (p. 670) iv, Relation back.]-- 

Tlio lltlo convoyed by a shorilf'H dood 
to land, sold under an execiilion issued 
upon a judgment rec'cven'd in an action 
brought on a former inUgment In the 
same ct., does not relate bank to tbe 
time of slgulijg the first Judgment, so 
as to defeat a oouveyanoo uiudu 
b(‘twuen the tluus of slgaiug the first 
Sc siM'ond Judgments. - lJuEd. Peabody 
V. McKniom’I (18.38), 2 N. B. R. (Bor.) 
667.— CAN. 

bb (p. 576) V. To day of 

sale.] -Although a sberill’s dood relates 
back to tho day of sale, for the purpose 
ot defeating Intennedlato oonveyanoes, 
the veiifloo cannot bring ejectment 
uriGl tho execution theioof.- Uaviliju« 
V. Beaton (1862), 12 O. P. 519.— CAN. 

00 (p. 576) I. Into debtor's 

title.]— A piu’etioser of lands on an 
oxeontiun, is entitled to recover In 
ejeetinent against the debtor or his 
representative, without proof of the 
debtor’s title, or that he was in 

f ossosslon of tho promises. — M oran v. 
atton (1853), 10 U.O.R. 640.— CAN. 

00 (p. 576) 11. To grirwing crops 

on land sold.] — Oops growing at trie 
time of till) eonflnnatlon ot a sheriff’s 
sole of the land under an exooiitbm 
pass with tbe land to the purehasor.- - 
Anderson v. HTASiaK (1920J 1 

D. L. R. 347 ; [1926J J W. W. R. 107 ; 
20 Bask. L. R. 269.— CAN. 

00 (p. 576) ill. Right to claim 

parMum.] —An order made on tho 
u|>pln. of purehaser at u hherlffl’s 
sale of the interest of a husband, 
bolding as J<)lnt tenant, for partition or 
sale was affirmed . — Re Cuaio, [1929] 
1 IJ. L.R. 142; 63 O. L. R. 192 - CAN. 

t (p. 577) 1. No issue for 

two uveks. J — Abell JC voi n e 6c Machine 
Works Co, v. Srorr (1907), 6 Terr. 
L. K. 302 ; 0 W. L. U. 272.— CAN. 

g (p. 577) 1. Land held adkserady 

by third party .] — A sborilf selling under 
ezocutiou is not wltiiin the class of 
cases which apply to a person selling 
land held adversely by another — 
DOULL V. Ksekb (1901), 34 N. H. K. 
16.— CAN. 
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1524. Add, Anhotaiion : — Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1920] Oh. 992. 

i552s. Equitable interest — Amendment — 

Costs.] — Kidd v. Taldbntibe, [1877] W. N. 

21 . 

1564a. Issue into county palatine — Indorsement 
lor less than £50.] — Brown v . M‘Millan 
(1840), 7 M. & W. 196 ; 10 L. J. Ex. 147 ; 
161 E. B. 736 ; suh nom. Brown v. MacMii.- 
DAN, Same v. MacPherson, 8 Dowl. 862 ; 
H. & W. 46 ; 4 Jur. 1090. 

1569. A (id— Anon. (1774), Lofifi, 390. 

1576a. When completed.] — Owen w. Owen (1831), 
2 B. & Ad. 806 ; 109 E. B. 1341. 

1577a. Whether defendant discharged.] — 

Hodgson v. Towning (1837), Will. Woll. &. 
Dav. 63 ; avb nom. Anon., 1 Jur. 84. 
dnnoUUion : — Oonsd. Axa Kurboolio Mahoinod v. It. (1843), 
4 Moo. P. C. O. 239. 


1578a. Right to break outer doors.]— Maleveiusu 
V. Spinke (1637), 1 Dyer, 35 b ; 73 E. B. 
79. 

Aimolalions : — Mentd. Ruflaol v. Oiilwrl (1599), Cro. Ellz. 
067 ; LaHlDRton'H Coso (1000), Cro. Elli:. 750 ; Mouho’h 
CaBO (1008), 12 Co. Hop. 0.3 ; Oaso of I'arllurnotiiln Inland 
(1013), 12 Co. Pop. 110 : Llfoi-d'H CaHO (1014), 11 Oo. Hop. 
40 b ; Bocbovoroi v. Dale (1020), l'or>b. 193 ; SinimouB o. 
Norton (1831), 9 L. J. O. B. O. P. 18.5 ; Capo v. Sharjio, 
ri910J IK. B. 168 ; Oopo V. Sharpe (No. 2), 11912] 1 K. B. 
490. 


1578b. After escape of. prisoner.] — Anon. 

(1774), Ixjfit, 390 ; 98 E. B. 709. 

1578c.' .] — Hopkins v. Nightingale (1794), 

1 Esp. 99 ; 170 B. B. 292, N. P. 

1579a. Opening of door obtained by trick.] — 


Held: an unlawful entry. — ^P arke & Per- 
civAL V. Evans (1615), Hob. 62 ; 80 E. R. 
211. 

ArmokUions : — Befd. Leo v. GaiiBel (1774), 1 Cowp. 1 ; 

Sandon v. Jervis (1869), E. B. & E. 942. 

1679b. .]— Anon. (1696), 12 Mod. Bep. 73 ; 

88 E. B. 1172. 

1580a. What is outer door — Whether hole in 

wall.] — Where it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put into it, 
but was to remain open, so that the place 
should be used as a conservatory : — Held : 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
Ihe house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house. — Whalley v. W^illiamson 
(1836), 7 C. & P. 204 ; 173 E. B. 130. 

1581a. .]— Ring v. Hyde (1850), 14 L. T. 

O. S. 377. 

1584a. .] — Held: valid. — ^Anon. (1702), 

7 Mod. Bep. 8 ; 87 E. R. 1060. 

AmuiUdion : ~Apld. Haudon v. Jervis (1858). E. B. & E. 935, 

1584b. Window broken to take into custody.] 

^ IT eld: valid. — Lloyd v. Sandilands 
(1818), 8 Taunt. 260 ; 2 Moore, C. P. 207 ; 
129 P. B. 370. 

1616. Add. Annotation : — Mentd. Cumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. O. O. 
780. 


li (p. 677) 1. Krror in judg- 

ment.y—i/dd : th<i Bberltl’e dood could 
srtve no title. — V akkt v. Muiiuikau 
( 1831), Dra. 486.— CAN. 

h (p. 577) 11. Too much 

soltL] —Held : no flrrotind for Invalidat- 
ing tho HUk‘. I)f)K d. HAaRKMAN V. 

Stiiono (1848), 4 U. O. H. 510.— CAN. 

h (p. 577) ill. Nalc in 

aeparate lota,] —Held : porinlsHlble.- - 
Dor d. Houeri's v. Wa'ivion (1850), 6 
N. B. U. (1 All.) 675.— CAN. 

h (p. 577) Iv. J‘arl only 

aold — Duty of tdier iff to dcMfrnatc portion 
offered for sale .] — Knaoijh « Lkuvaru 
( 1860), 32 Gr. 320.— CAN. 

h‘(p. 577) V. Sale of wm- 

divified interest in township lota .] — 
HATIIBUN V. CULRERTSON (1876), 22 
Ur. 405.— CAN. 


h (p. 677) Vi. Time of sale.] 

— Held : thu BberilT udsbt hoU at any 
tiiue botwoou tbo hours nnruod In 27 
Geo. 3, c. 12. — Doe d. Hobkuts v. 
Watbon (1850), 6 N. B. li. (I All.) 
676.— CAN. 


h (p. 677) vil. Sheriff dia- 

regardtno judament creditor’s imtruc- 
tiona — Bidding at once Jull amount 
instead of bidding graduaUy.]~-Held : 
the Judsiuont creditor had no ground 
of action asalnst tho sboHft. — M aiu£1.k 
V. Thomas (Shkkifji') (1 866), 1 3 U. C. K. 
321.— CAN. 


h (p. 677) vlli. Droofof,]— 

Hoe r. MoNbii. (1803), 13 C. P. 189.— 

CAN. 

h (p. 577) ix. .1 - 

Fields v. Livinostox Sc Wioiitman 
(1866), 17 C. P. 16.— CAN. 


h (p. 677> X. — Durchastr 

estopped from disputing imlUiUg.] — 
FERorsoN t>. Feuuuson (1869), 16 Gr. 
309.— CAN. 


h. (p. 577) xi. Rffeet of —Sale of 

equity of redemption — Purchase by 
assignee from execution creditor — Sub- 
sequent conveyance to debtor .] — Ohittiok 


V. Lower r (190;i), 21 C. L. T. l.'i ; 0 
U. L. H. 517 ; 2 O. W. H. 957.— CAN. 


h (p. 577) xil. Coretumts.] 

— Tho impUod covenants between 
vendor Sc purcbnHcr, Including those 
Itnpllod by Land Titles Act, It. S. 8., 
1920 (c. 07). B. 04 (2). do not coiuc into 
(wist cube whore land is Bold by the 
Hhorlll under ex(*oution. --A ndkkhon v. 
Spasiuk (No. 3), 11927] 1 1>. L. H. 
529 ; ri9271 1 W. W. R. 49; 21 Sask. 
L. H. 276.— CAN. 

h (p. 577) xiii. - — Bight to proceeds 
- Two writs lodged with ngistrar.]— 
Bt Tin: Mashky M vMJKAcn’uiUNu tv>. 
r. IUtvt. This M('PoRMirK Hauvkst- 
ivo MA<unNE t’o. V. Hunt (1895), 2 
Terr. L. H. 81.- CAN. 


h (p. 577) xiv. Umhr writ of 

ereention lodgtd prior to agreevunt for 
sale to th ird jMtrty — Priorities - A ffUtavits 
in support of confirmation of salt 
irregular.]— Be I’lmn-. (1912), 21 W. L. H. 
299. CAN. 


dd (p. .*>77) 1. Jjands sold suhiect to 
” incumbrances ” — Whtther subject to 
subs* rpu lit e.r<rutions.] (Iiuime t». 
NYA1.KKK (1913). 23 W. L. H. 709 ; 1 
\V, W. H. 77. -CAN. 


•a. Confirmation of sale — Riaht of 
appecU .] — A local moBter, In con- 
flriuiUK a sale of land sold under 
oxoontion, is not acUtur in a matter or 
an action in ct. but as persona designata 
under Land Titlea Aot. R. S. 8., 1920, 
o. 67, Sc tho only appeal is to the Ct 
of Appeal. — Ethibr V. Nolle, 11924J 
1 W, W. R. 493.— CAN. 


sb. JHstnbution of proceeds of sa/c.I — 
Tlic niweedM of a wilo of Imui under 
cxi'ontion wlu'n paid 4»vcr to the 
ix'irlstmr of tho ct. arc distributable 
li> him as If they were money in tho 
bands of the Bherifl dthtributablc under 
Oivdilors’ Relief Act. An apiieul Ue.s 
to ti Judim from tlie registrar's schonio 
of distri tint ion. — CAtjDwcl.L v. Gkouuk, 
f 19251 3 D. L. R. 229; 119251 I 

\V. W. U. 679 ; .35 B. O. U. 134.— CAN. 


80 . Bight to sell — To realise judgment 
of courUy courf.) — Queen’s Bench Act, 
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1895, rr. 801 to 806, do not authorlso 
proceodiiiRB to bo taken In a Bummary 
way under thoui for the purpoBo of 
i>ealiBing a I'certsterod judgment of a 
county ct. by sale of land, Buch ruICH 
being applicable only to Judgini'iits In 
tho Q. B.- -Proctor r. Parker (1897), 
11 Man. L. It. 485.--CAN. 

td. Affldamt of execution of transfer — 
Sworn before unauthorised person .] — 
John Abell Knoine & Macuinr 
Works C’o. v. Scorr (1907), 0 W. L. It. 
272 ; 6 Terr. L. R. 302,— CAN. 

sf. Ib-ocecdings to confirm sale — //oto 
intituled.] — John Abell Enuink & 
Machine Works Co. v. Scott (1907), 
0 W. L. It. 272 ; 6 Terr. L. R. 302.— 
CAN. 

PART III. SECT 2. SUB-SECT. 11. 

1567 i. Order of court — When court unit 
set aside sale — On equiUdde artmnds .] — 
Wood r. Leemino (1827), Tay. 463.— 

CAN. 

1657 11. .1 — Campbell 

e. Smith (1863), 10 Gr. 206.— CAN. 

1667 ill. notice of motion 

not given to purchaser.] — Held : the ct. 
would not Interfere. — McOiLLis e. 
McDonald (1839), 2 Ont. Dig. 2662.— 
CAN. 


PART HI. SECT. 3. SUB-SECT. 3.— A. 

ag. Proceedings after surrender — -Set 
asuTe.] - Ward v. Stocking (1825), 
Tuy. 210.— CAN. 


PART HI. SECT 3, SUB-SECT. 5.— A. 

a I. By mistake — Second writ 

refused .] — Bkadburv v. Lonby (1812), 
6 U. S. 291.— CAN. 

a li. Where proof of no intention 

to leave province- Ownership of property 
suffleieni to satisfy drfif.]— T oole tj. 
Hexxebbrrt, 11928] 3 D. L. R. 38. — 
CAN. 


ak. Not granted — Debtor having 
interest in land not subject to execuHon.] 
— Be GKLDERT V. HOAR, £x p. GELDERT 
(1899), 34 N. B. R, 612.— CAN. 



V61. XXI.— Exeoatioii. Cases 1617— 2064a. 


1617. Ad ' , Amnoitttion : — Mentd. Simms, 11 0:U)1 

2 Ch. 22. 

1658a. More than amount of rent due -Re- 

dellvery of surplus]— Sevi^ral crops having 
been taken under an habere facias jtossess'ioncm 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft, after d('ducting the amount of 
rent due. — Doe d. Uptox v. WiTiiEuwiriv 
(1825), 3 Bing. 11 ; 10 Moore, ('. P. 207 ; 

3 L. J. O. S. C. P. 126 ; 130 E. U. 417. 
Annotation Refd. Kelly v. Webber (I860), 3 L. T. 124 
1704. Add. 'Annotation : — ^Folld. Etiiployors’ lia- 
bility Assco. Coriin. v. Sedgwick, Collins, 
[1927] A. C. 96. 

1706a. Payment of rent — How rent 

calculated.] — Upon a motion to s(*t asid(‘ nri 
ejectment & restore possfvssion upon payim'nt 
of the rent due & costs, the rent nu'jst ho 
calculated only to the last rent <lay, not !<» 
the day of cormuiting. — Dob d. llARcoritr r. 
Roe (1813), 4 Taunt. 883 ; 128 E. U. .771). 
1720. Add. Annotations : — ^Apld. Burrowes. v. Hiir- 
rowes (1929), 141‘L. T. 201. Refd. ('apron r. 
Capron, |1927] P. 213. 

1753. Add. Annotations Reid. Cn.proniuC.\]yn>ii. 
[1927] P. 243 ; Burrowes v. Burr(»wes ( 1929). 
141 L. T. 201. 

1754. Add. Annotations : — Refd. ('apron u. (7‘»pron. 
[1927] P. 243; Burrowes v. Burrowes (1929), 
141 J.. T. 201. 


! 1754a. — ■ — .] — Semhte: arrears of alimony accrued 
line come w'ithiii the scope of K. S. ()., Ord. 43, 
ns c(>ust it id ing disobedience to ati tinier iu»t 
merely to pay mont*y, but to do so within a 
limitt'd time. (^APitoN r. ('apuon, [1927) l\ 
213; 96 h. .r. P. 1.51; 137 L. T. 508; 43 
T. L. R. 667; 71 Sol. Jo. 711. 

1758. Add. Annotation : — Refd. Re Nelson, Norris 
V. Nelson, [1928] Ch. 920, n. 

1769. Add. Annotations : —Reid. Engclke v. Mus- 
mann, {U)2S| A. (^. 433. Mentd. Dickinstmr. 
Del Solar (1929), 15 T. L. R. 637. 

1847. Add. Anymiation : -Refd. ('apron v. ('apron, 
[19271 P. 213. 

1855. Add. Annotatiuyi : -Refd. ('apron r. ('apron, 
(1927] P.213. 

1882a. S. P. 7iV Kn.sn (1870), E. B. 10 Eq. 412 ; 
39 li. .1. (’ll. 7.59. 

1900. Add. Annotiilion : — Mentd. Ro Lloyd’s 

Eurnituro Palace, Evans v. Lloyd’s Furniture 
Palace, [1025] ('h. 853. 

1912. Add. Annidtition : -Refd. ('apron v. Capron, 
119271 P. 213. 

1044. Add. Cifatioyys : — sub notn. KriiLicw v. BU'rTS, 
2 B. & Ad. 736. n. ; 109 E. R. 1318. 

Add. A yinotatiorys : —\Xi\d. Britten v. Wait 
(1832), 3 n. I'fc Ad. 915. Refd. Newland v. 
Wat kin (1S32), 2 Moo. & S. 174; (Jole- 
hrooke v. Layton (1833), 1 Nev. & M. K. B. 
371. 


Part V. — Analogous Proceedings. 


2046. In the cross-reference before this casi*, for | 
“Metropolis” read “Mayoh’.s (’ity ok 
London Court.” 

2081. Add. Annotation : — Mentd. Akt. Ocean v. ' 
Harding, [1928] 2 K. B. 371. i 

2084a. Person out of Jurisdiction.]— ft. S. 

Ord. 45, r. 1, coniemjilates both a garnishee 


tV; a debt re('ov(M‘abl(* wit bin tin* jurisdic- 
tion. 

A judgment (b'btor had a balanct^ in an 
Liighsh bank with foreign branches whore 
toreign iMirreney was in use. It was claimed 
that a g’trnishoe oriler obtained in England 
against, the hank should extend to possiblo 
balan<M*s to the credit of the judgment, debtor 


PART III. SECT. 6. SUB-SECT. 3. 

r i. By whom sicntcd <t' issued - 

By clerk of court dt not hy judge.] - 
Allenach ti. DlsBrisav (ISOG), N. JL 
Dig. 493.— CAN. 


PART V. SECT. 1, SUB-SECT. 2,— A. 

■1. Magistrate's order for nunrUenunre 
of deserted wife — AJStrmed by county 
court.] — Held : a Judgment enforceable 
by the attachmeut of a debt due to the 
husband. — B kown v. Bruw.v, fllhJTJ 4 
D. L. 11. 314 ; [1927] 3 W. W. 11. 172 ; 
38 B. C. R. 473.— CAN. 


Bin. Judgment by consent — Not U> be 
entered txU subsequent date .] — Where a 
conaont Judgment provides that it 
shall not be entered until a subsequent < 
date the party for whom the Judgment ; 
is given cannot In the meantime truth- I 
fully make the affidavit required by 
King’s Bench Act. s. 7. ‘>9, for the < 
obtaining of a garnishee order. — 
HonoKiNS V. Harris iNrvESTORs. Ltd.. | 
11929] 1 D. L. K. 189 . 11928] 3 

W. W. n. 540.-- CAN. 


PART V. SECT. 1. SUB-SECT. 2.— B. ' 

n i. Making assignment in hank’ i 

ruj^cy.] — Where after recovering a 1 
Judgment the Judgment creditor makes 
an asaigproent In bkpoy., Sc there has 
been no re-assignment of the Judgment ; 
to him, a garnishee sammons issued by 
him, on an affidavit which states that j 


tho JiidgriH*nt debtor is IndebU^d to him 
in respeet of such judgment, is a nullity i 
vSe cannot Im* oared bv aenuleMeeru e, i 
partleularly in the nee knowlo<1go ' 
on the part of tho g.iriiwhi*o. J.wiv 

V. Zaw ISI.AK A' Dkmosk V iSOKk.), 1 1927 1 
2W. W.ll. 71. CAN. 

I 

PART V. SECT. 1, SUB-SECT. 2.- C. 

2077 ii. .]— -An npplica- | 

tiou to sot aside a gamislRns summonH, I 
on tho ground that tho riionoy attached 
Is trust luonoy & does not be.oug to 
appet., will not bo eiitorlainod.- - 
Tiiomphon V. Fbahbr (Hask.), (1H2GJ 
3 W. W. H. 251.— CAN. 

k. Read uow •• 2084a 1. Person out 
of jurisdicium." 

l. Read now “ 2084a fi.” j 

m. Road uow ** 2084a Hi.” I 

n. Read now ” 2084a iv.” j 

o. Read now ” 2084a v.” 

BO. JJebior enU of jurisduhon Writ | 
obtained er parte — Lwrf to ix4iul^.]— * 
JovEs V. Jones, [1928] V. L. R. 2i. — 
AUS. 

sq. Company in liquidation.]— W hen 
a CO. lb in liouldation its fuml'i are not 
subject to garnishment. — Rin>DEi.L 
Grain Growers Ass’.v., Ltd. v. 

CLEATOR & SaSKATCUKWAV (>>-0J'KUA- I 

TivB Elevator Co., Ltd., 11928) 1 

W. W. R. 222.— CAN. 

757 


PART V. SECT. i. SUB-SECT. 3.— A. 


r(p. fi2l)i. -. I -Money paid 

into et. cannot iio attnoiicd by gurnlsh- 
Irig thf) clerk of tho et.- -R oyal Bank 
«>!' Oamda V. Van Bphkn tk MoKay 
(.MUi ), 11927] 1 W. W. It. 2f!H.— CAN. 

r (p. 021 ) H. - .) “Money paid 

Into et. as cftinpcrisation due to tho 
dependants of a deceased workman 
under Workmen’s Compensation Act, 
1925 (e. HI), Im not sutiject to arrost- 
mont.- William Baird & ('ai. v. 
('AMI'BKLL, [1928] S. C. 314.- ^COT. 

r (p. 021) ill. Money deposited 

With rtliirning officer ] -field * not 
attachable.— C hraou v. HumKRLA.VD 
& Readk (1895). 3 Tore. L. R. liOli.— 


CAN. , 

k (p. 022) I. - - .I-ITimkc. 

Coi;i/rirARi> (1910), 15 W. I-. It. 2K8 , 
20 Man. I.. R. 101. -CAN. 

k (p. 622) It. - /'V/r tleslruction 

of exempt property.] -Where a claim for 
damages for the destruction of exempt 
property has l>«en eorivert4‘d Into a 
debt, tho amount theieof Is not exempt 
from gandshnient.- -ItoHS v. RoOBttH 
6c Canadian National Itvi. (Bask.), 
[1927] 3 W. W. R. 169.— CAN. 

1 (p. 62 1) I. Deposit paid under 

agree on ni to purchase.] — Judgment 
debuu- hy memorandum in writing 
agreed to purchase from anplts. 
vgarnishoos) land on which a Lutist^ 
was to be erected. He agreed to pav 



Cam 20Ma— 21S6. Enoijcsh Ain> Ehfibe Dioest Suffleuent. 


Nephews, Ex p. Visconde Des Olivues, [1929] 
1 Oh. 221. 

2108. Add, AnnotaHon Be CUrk, Clark 

V. Clark, [1926] Oh. 833. 


at its foreign branches : — Held : the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
by a garnishee order. — ^Bichabdson v, 
Bichardson, [1927] P: 228 ; 96 L. J. P. 
126 ; 137 L. T. 492 ; 43 T. L. R. 631 ; 71 
Sol. Jo. 696. 

2086a. .]— PAJ3SNIDGB V. Punt &, Son (1892), 

8 T. L. B. 213. 

2107. Add. AnnoiaUcm : — ^Refd. Be Pinto Leite & 


2121. Add, Annotation : — ^Refd. Richardson t>. 

Bichardson, [1927] P. 228. 

2124a. Must be recoverable within jorlsdletion.l — 
Bichardson v, Richardson, no. 2084a, ante, 
I 2185. Add, Annotation : — Refd. Gottliffe v. Edel- 
st<m, [1930] 2 K. B. 378. 


& paid to applts. £100 deposit ft 
“ balance pnrobase-money when 
bonso Is completed. No price was 
epecifled. It was not clear on the 
evidence whether the price had been 
subsequently a«n^d or not, but, on 
an account beins rendered to debtor 
for £1,160, be said he would consider 
the matter. Sc continued to negotiate 
cither as to the price or arrangements 
for payment until ho was served with 
the gamlsboe order nisi, when he 
agreed to take the land for £1,150 : — 
ffeld : the amount of the deposit was 
neither a debt owing or accruing from 
the garnishees to Judgment debtor, 
the deposit was intended to remain 
with applts. until it was certain that 
negotiations for the contract had failed, 
& was not subject to attachment. — 
MAYWATil) e. lilKDKL, 11027] 8 A. S. II. 
346. -AUS. 

m (p. 624). Jtevad., 11024] 1 D. L. H. 
1164; tl»24] 1 W. W. it. 707 ; 18 
Bosk. L. R. 168. 

m (p. 62’4) I. .]— The 

balance of pnrchaso'inoney owing 
under an agreement of sale of land, 
though all overdue. Sc assuming that 
the vendor is able Sc willing to convey 
Sc that the contract contains the usual 
provisions as to transfer, free from 
encumbrances on payment of the 
purchaso’monoy, but whore no transfer 
has boon given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected Sc \inoondlUonal 
one. — llKKi) V. Rrnton & I’ETi'iNuiai, 
11024] 2 W. W. K. 223.— CAN. 

m (p. 62 1) ii. Balance of payment 

to mortgagee under imhcy taken out by 
mortgagor.]— A haUdnsuranoo policy 
taken out by a mtgor. on a crop 
growing on the mortgaged land pro- 
vided that all loss thereunder should 
bo payable to the mtgees., “ as their 
interests may appear ” Sc that the 
policy was hold as collateral seourity 
to the mtgo. On a loss oocunJng, 
tho amount thereof was paid by the 
iissnranoe oo. to the migecs., who 
ai)pliod part of it in payment of arrc'ars 
then duo on tho mtge. Sc entered the 
Burplns in tlioiv books ** to the credit 
of the mtgo. acoinmt.’* On being 
served with a garnishee order tho 
mtgees. paid the amoimt claimed 
into et . : — UeJd * tho money in. ct. 
should be paid to tho garniabing 
orodittir. — ItovAn Hank of Canada 
V . Krnward. [19251 4 D. L. 11. 905 ; 
(1925] S W. W. 11. 649.— CAN. 

K m (p. 624) Hi. Purchaae-money 

deposded in escrow .] — The purohaae 
noo of land deposited in escrow pend- 
ig tho bhowlug of proper title Sc 
delivery of the oonveyanoe : — Held : 
gamlshable, where there was no sug- 
gestion that there was any defect of 
title, or that there would be any obstacle 
to the exeontlon Sc delivery of the 
oonveyanoe. — Hankrt Sc Co., Ltd. v. 
ViSRNON, [1926] 1 D. L. R. 684 ; [1920] 
1 W. W. R. 875 ; 80 B. 0. R. 401 
GAN. 

r (p. 024) i. Afoney due on mart- 

gagi.h- Moneys due on a mtge. of land 
aire subject to garnishment, even 
though, us in Alberta, .Tudloaturo Act 
requires that, unless the ot. otherwise 
order, tho land bo sold before the 
mtgM. issues execution. — R oyai. Bank 
OF Canada v. Luu 8c W. B. Moffatt Sc 


Co. (Alta.), (19291 4 D. L. R. 976 ; 3 
W. W. It. 260.— CAN. 

PART V. SECT. 1, SUB-SECT. 3.— B. 

d (p. 626) I. Payment of pur- 

ehone-money conditional on cleanng off 
eneumbrancea.] — Where payment of 
purchase -money un a sale of land is 
oondltional on tho dealing off of en- 
cumbrances, it is not gamlsha'ble at a 
time when a transfer showing a clear 
title In tho purchaser has not yet been 
roglstt'red. — F aah n. MoMANtta (Alta.), 
19301 1 1). L. It. 302 ; 11929] 3 

iV. W. R. .598.— CAN. 

•J. Must be at time of issue of sum- 
mons .] — Trobbson V. Blaibmobtc 
School District Tbubtebs (Alta.), 
[1927J3D.L.R.641; [1927] 2 W. W.R. 
439.— CAN. 

sk. Claim by dismissed servant .] — 
Whore tho debt alleged to be duo from 
tho garnishee to deft, was based on an 
oral egroemont of sorvtoe for one year. 
Sc deft, had been dismissed by tho 
garnishee Sc had retained a solr., who 
wrot stating that deft, intended to 
hold the garnishee to his contract & 
threatening legal proooedings, but no 
writ had been issued at the time of 
tho sorvioe of tho garnishee summons : 
— HeUl: there was no debt due or 
accruing due from the garnishee to 
deft. — ^Mason V. McLeod Sc Foster, 
[1925] 1 D. L. R. 752 : [1925] 1 

W. W. R. 165 ; 19 Soak. L. 11. 221.— 
GAN. 

PART V. SECT. 1, SUB-SECT. 8.— E. 

2124 ii. .] — Parker v. McIlwain 

(1896), 17 P. R. 84.— CAN. 

PART V. SECT. 1, SUB-SECT. 8.— F. 

2131 ii. .] — Garnishee 

orders take efloot only as against that 
which debtor con properly. Sc without 
violation of any other rights of any 
one else, grant. — Campbell «. Gkh- 
MELL (1890), 6 Man. L. li. 355.— CAN. 

t i. Debt due to judgment debtor in 
bands of co-defeTuiant.] — Held : not 
attaohable. — Gilchrist v. Wiley 
(1881), 28 Qr. 425.— CAN. 

■1. Debt due from one partnership to 
debtor of another partnership— -One 
partner common to both fhrms .] — 
McCormick v. Park (1859), 9 C. P. 
330.— CAN. 

so. Money lodged by candidate for 
election — Before eleoHon A«ki.] — Moneys 
lodged by a candidate for election 
under Local Government Act, 1915, 
s. 127, are not, before the election has 
taken place, attaohable as a debt due 
by the returning officer to the oandi- 
dnto, — Hrvr t*. Balfodr, [1928] 
V. L. R. 488 ; [1938] A. L. R, hs.— 
AUS. 

PART V. SECT. 1, SUB-SECT. 8.— H. 

p i. dssignment of earnings of farm 
implmsfif.)— An assignment of 25 
per oont. of the earnings ot a farm 
Implement in favour of the vendor 
takes priority over a garnishee order 
attaching euoh earnings, even though 
tho notice required to be given by the 
vendor was not served until alter the 
sorvioe of tho garnishee order. — 
Turner V. Waterloo MANUFAoroiuNa 
Co., [1926] 2 D. L. R. 706 l [1926] 
1 W, W. R. 949; 35 Man. L. R, 472,— 
CAN. 
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PART V. SECT. 1, SUB-SECT. 8.— I. 

2142 iv. .1 — The word ** debts,’* 

as used in Code of Civil Procedure, 
s. 60, applies only to debts actually 
due ; it cannot include debts, e.g. 
rent, which may become due in the 
future. Rent whloh has not yet 
become due cannot be attached either 
as a debt or as an actionable claim. — 
Lachman V. Jabbanduan (1927), 
I. L. R. 50 All. 607.— IND. 

PART V. SECT. 1, SUB-SECT. 8.— J. 

o (p. 633) i. Amount of exemplUm 

— Not affected by payments made on 
account.] — Continental Guaranty 
( 3oRPN. OF Canada, Ltd. v. Horo- 
DYBICE & CaNMORB COAL CO., LTD. 
(Alta.), [1927] 1 W. W. R. 401.— CAN. 

d (p. 633) i. Deputy sheriff da 

gaoler.]— Ex p Bowes (1896), 34 

K. B. R. 76.— CAN. 

d (p. 633) 11. Workman— Dura- 

tion of employment.] — Dominion Lum- 
BLR Sc Fuel Co. v. Knapp, [1928] 2 
W. W. II. 267 ; 37 Man. L. R. 353.— 
CAN. 

d (p. 633) Ui. Wages Act.s.l .] — 

Pltfs., having an unsatisfied Judgment 
against (led. attached a sum of money 
HoJd to be duo to him, in tbo luinds of 
the W. Co., w’hioh paid It into ot. 
Deft, was In the employment of the 
eo. : ho was obliged by his contract 
with it to give his whole time Sc 
attention to its service ; tho sum 
attached was remuneration for the 
Mttiwices bo romlerod to the co. as Its 
manager, being a sbai'© of the profits 
agreed to be paid in addition to salary ; 
in Ids employment he agreed to act 
under tho policies proscribed by the 
directors of th(‘ co. ; ic tho sum 
attached was not payable to him in 
any capacity other than that of an 
cniploy(*e of the oo. : — Held : the smu 
attached was “ w’ages ” within Wages 
Act, s. 1, & should be dealt with in 
accordance with s. 7. — Craven v. 
Lalumie, 11929] 4 D. L. R. 674 ; 64 
O. L. R. 13.5.— CAN. 

2146 i. Superannuation allowance — 
Cl I'll sircant.]- Money lying to tho 
credit of a I’etlred Govt, servant in the 
General Provident Fund is not liable 
to attaohment in execution of a decree 
against him.— Skciuctary of State 
fob 1ndi\ in Council v. Har Charan 
D\B (1929), 1. L. R. 51 All. 845.— 
IND. 

e (p. 633) 1. .1— On the 

proper construction of Dried Fruits 
Act, 1924, in aeguirtng under that Act 
dried fruits on behalf of His Majesty 
the Minister of Agrioniture acts merely 
as the Instrument of tho Crowm, The 
obligation to pay for the fruits is upon 
the C!rown &; not upon the Minister as 
such. Sc therefore is not subject to 
attachment 1^ gamlsLee proceedings. 
— Mildura Co-operativb Fruit Co., 
Ltd. V. Noyce, Re Noyce, Ex p. 
Minister or Agriculture.^ [1928] 
V. L. R. 390 ; [1928] Argus L. R. 234. 
—AUS. 

r (p. 634) 1. ^.1— Tho rule, 

whereby tho remuneration of the 
holders of public offices Is exempt from 
arrestment, applies to the wages of an 
ordinary workman in the employment 
of a Govt. Department. — ^Mulvenna 
c. The Admiralty, [1926] S. O. 842.— 
SOOT. 
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2156. Add, Annotation :--Aa to (1) Refd. Be Pinto 
Leite & Nephews, Ex p. Visconde Des Olivaes. 
[1929] 1 Ch. 221. 

2169. Add, Annotations: — Refd. Employers* 

liability Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. C. 95 ; Richardson v, Richardson, 
[1927] P. 228. 

2170. Add, Annotations : — FoUd. Employers’ lia* 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. C. 96. Refd. Richardson v, Richard- 
son, [1927] P. 228. 

2170a. — .] — Pltfs. had brought an 

action & had signed a judgment against a 
Russian co. in default of appearance. Service 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by regis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1903 (c. 69), s. 274. The 
CO. had b^en liquidated in Russia but this 
liquidation took no account of debts due to 
the co. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up tlie co. 'in England. The 


English liquidator decided not to attack 
the judgment. C. had endeavoured without 
success to have his name removed from the 
register : — Held : the judgment creditors 
were entitled to a garnishee order attaching 
money duo to the Russian co. from a debtor 
of that co. in this country. — S bdgwiok 
Collins & Co. v. Rossia iNSiraANOB Co. op 
Petroqrad, [1926] 1 K. B. 1 ; 96 h, J. K. B. 
7; 133 L. T. 808 ; 41 T. L. R. 663, 0. A.; 
affd, sub nom. Kmploybrs’ Liability As- 
surance Corpn. v . Sedgwick, Collins As Oo., 
[19271 A. 0. 9f> ; sub nom, Sbdqwkik, ColLINH 
& Co., T/td. V. Rossia Insurance Co. of 
Petrograd, 136 L. T. 72, H. Ti. 

Refd. Tbo .Tnpltor (No. 3) (1U27), 137 L. T. 
333: Sabatier i*. Trailing Co., [IU27J I Ch. ; First 
llu<Miau Inftco. v. London Sc T^ancoNhiro Inijco., [1928J Ch. 
922. 

2188. Add. Annotations : -Refd. RiehiU’dson v. 
Richardson, [1927] P. 22S ; Douglass v. 
Lloy<]s Bank (1929), .'34 C/oin. Cah. 263. 

2210a. Not necessary to make judgment 

debtor a party.] — Licvenjo v. Maton (1907), 
r>l Sol. .lo. .532. 


t (n. 034) I. .1— Uudor 

School Act. R. S. A., 1922 (o. 51). a 
teacher's salary Is not a debt accruing 
tlue from day to day. — Thorkson u. 
BLAiiiMORK School Dis'nitcrr Tnuy'i’KK.M 
(Alta.), [1927] 3 D. L. R. Oil ; [1927] 2 
W. W. R. 439.— CAN. 

f (p. 634) i. Armu surgeon .] — 

The pay of an assistant -surgeon , 
attached to a British roglinont serving 
in India, is not liable to attachment In 
ojfocutlon of a decree of a civil ct. — 
BROWNR V. PEAItOK (1925), I. L. R. 
48 All. 73.— IND. 


PART V. SECT. 1, SUB-SECT. 4. 
an. To what court — Court of dirision 
where gamWiee resides.] —Re Savoiu) 
V. Desjardins, [1027] 1 D. L. R. 541 ; 
59 O. L. R. 645.— CAN. 

•. Revsd.. 17 Alta. L. R. 109. 

d (p. 637) i. .1 — In an 

afildavit in support of a garnishee 
summons, deponent must swear 
positively to the indebtodness & the 
amount thereof, & if his atQrmation 
as to the amount is upon information 
Sc belief only bis previous positivenoss 
as to the indobtednoss is thereby 
qualified ; & as to a iudgmont debt the 
affidavit must show not only the exist- 
ing indebtodness, but also the amount 
for which Judgment was recovered. — 
Frost V. Rocuon 8c Verhelst. [1924] 
3 W. W. R. 422.— CAN. 

d (p. 637) U. .]— An 

affidavit in support of a gumishee 
summons with respect to a Judgment 
debt, need not state the original 
amount of the Judgment, but only tbo 
amount still due thereon. — I'aNTiirs v. 
Smith Sc Connauohty. [1925] 3 

D. L. R. 513 : [1926] 2 W. W. R. 29.3 ; 
19 Sask. L. R. 497.-- CAN. 

d (p. 637) HI. .H-An 

edfidavit for a garnishee order is not 
sufficient, unless it states that it is 
founded upon information & belief, 
or that deponent has knowledge of the 
facts.— T iluccm Athletic Club e. 
Bubice. [1925] 3 W. W. R. 368.— €AN. 

d (p. 637) iv. .] — ^Wher© the 

affidavit in support of a garnishing 
order states that the garnishee is a 
certain named bank, it describes the 
garnishee sufficiently. — V an Wab- 
SBNAJBB V, Adams, [19271 8 D. L. R. 
180: [19271 2 W. W. R 287 : 38 
Ban. 275.— CAN. 

d Cp. 637) V. .1— An affi- 

davit for gamisliing order before Judg- 
ment must state shortly St concisely 


the cause of action in common & plain 
language. Sc a garnishing order Isstied 
wluTo tho affidavit filed Is dofertlvi* 
in this respect will bo set aside. -- 
llmiv V. Booach, [1928] 3 W. W. U. 
422.— CAN. 


h (p. 037) 1. Time for swearing.] 

-Tho foot that tho affidavit in support 
of a garnishee eummons was sworn 
before tho action was begun, although 
on tho same day on whleh th»» stalo* 
ment of claim was issued. Is ground for 
setting tho garnishee surnmous aside. — 
M<’9 arland n. HKY.M()i;n, [1925] 4 
D. L. R. 944 : [1925] 3 W. W. K. fiCfi ; 
reesg., [19251 4 D. L. U. 325 ; [19251 
3 W. W. R. 250.- -CAN. 


PART V. SECT. 1, SUB-SECT. 6.- B. 

q i. .] — Service of a garnishee 

suiniiiuns set aside, the copy served 
not having been a true tM)py. — 
LIVKKUANT V. C'AI'irAL JOBHKItW, LTI» , 
[1925] 3 W. W. 11. 719.— CAN. 


PART V, SECT. 1, SUB-SECT. 6.— 
B. (a). 

2206 i. Claim bg third party-- Duty 
of court — Rights of third party.]— IJela : 
when it Is snggissted by the gamlsbou 
on the return of an order nnrl for the 
attachment of a debt that ttiore is a 
claim by a third person in respect of 
tliatdebt tbo Justices should, in accord- 
once with Justices Act, 1915, s. 131, 
direct such third person to appear & 
state the nature Sc ptul^fculars of his 
claim ; 8c where such third person 
appears. Sc his claim Is disregarded by 
the Justices, be has a right to bo heard 
& is entitled to review an order of tbo 
Justices as a “ person who fools 
aggrieved " within sect. J50 of tbo same 
Act. — Hunt v. Balfottr, [1928] 
V. L. R. 488: [19281 Argus L. II. 313. 

-AUS. 

h 1. Affidavit of denial — Cross- 

examination on — What questions must 
be answered.]--WtLBON v. Fleming 
<1900), 19 P. R. 203.— CAN. 

b il. AUachment of Debts Act.}— 

There is strong authority for holding 
tliat a garnishee has not the right ti> 
have a garnishee summons sot aside 
on an application based merely on the 
eund that there is no debt due from 
_ae garnishee to deft., since Attach- 
ment of Debts Act, a. 8, makes pro- 
vision for determining such an issue — 
SuiONBON V. Simonson. (1928] 3 D. L. 
R. 31 ; [1928J 1 W. W. K. 863 ; 22 Sosk. 
L. IL 481.— CAN. 
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PART V. SECT. i. SUB-SEDT. 6.— 
B. (b). 

sp. Onus of proof.] --Kuot.vn f>. 
Hjlton a Htjcpiienh (1907), 7 Terr. 
L. R. 407 : 6 W. L. U. 119.— CAN. 

PART V. SECT. 1, SUB-SECT. 6.— 

0. (b). 

1 1. J urisdictioti of district court 

Judge to set cur/dr.}— R a»i NO VITOII v. 
Fkirt, [1027] 3 1». L. It. 892 : [19271 
2 W. W. R. 073 ; 21 «ask. L. R. 582.— 
CAN. 

St Debt not liable to be garnisheed — 
Jmltan Act, H. S. C. 1900, ss. 99, 102.] 
— Armstrong Giu)wuub' Abhoon. v, 
Hakuib, [1924] 1 I). L. R. 1043; 1 
VV. VV. II. 729 ; 33 11. U. R. 285.— CAN. 

§v. Error %n forrn.] — Aumbtrong 
(iHOWKIta’ AHHOCN. V. llAKIUH. [1924] 
1 1). L. n. 1043 ; I W. W. R. 729 ; 
33 n. 0. R. 285.- CAN. 

8W. Who may apply.] -A *' person 
claJniing to bo Intuiostcd In tho money 
nttaebud,” within Attachment of 
Debts Act, R. S. S. 1920 (o. 59), 8. 7, 
1 h some person, oth»T than pltf., deft, 
or garnishee, who (dalniH some interest 
in the money atUudi* d by the ganiisbou 
smmnonH.--l'oNTiUH v. Smith Sc Con- 
.VAiniHTV, [192.5] 3 D. L. R. 513; 
[1925] 2 W. W. U. 293 ; 19 Hoak. L. 11. 
407.— CAR. 

sy. ] — Boyd Sc KijUiu v. Kersey 

(B. C.), [1927] 2 D. L It. 079; I1927n 
W. W. It. 005; 38 B.C. R. 342.— CAN. 

PART V. SECT. 1, SUB-SECT. 7. 

t t. Against prior assignment — 
Validtiy of assignment —Tritd of issue 
to determiner —Pouter to order . h Paqoet 
C o., I/i’D. V. WiKSK Sc Krant (Alta.), 
[1027] 1 W. W. R. 685.- CAN. 

t II. Creditors Relief AU, R. S. 

li. C., 1924 (r. 59).} -Vernon Hard- 
ware Co. t>. Reid & Ueinhard (B. C,), 
[1927] 2 W. W. It. 117.— CAN. 

SK. Joint At several tbht - Rights of 
creditor of indiridval tbfdor.l Wiicre 
money is levied under an cxwullon 
with rospwjt to tt joint A several debt 
a creditor to whom one of said debtors 
is individually Jndt htcri Is not entitled 
to share Jn Its dlstrltmtlou under 
Creditors’ Itcllef Act, It. H. A., 1922, 
exwjpt us to the surplus. If any, which 
remains after the money has boon 
applied In satisfaction of said debt. — 
DoNAOHLK V. Canadian Bank o^ 
f’ovtMKRM-. (Alta.), fl929f 4 1). L. U. 
.540 ; 3 W. W. R. 109.-^AN. 

sa. Of garnishing creditors — Ann ml. 
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2279. Add. AnnoUdion ;--Refd. C. L. v. O. F. W.. 
[1028] P. 223. 

2280. Add. Annotation : — Refd. C. L. v. 0. P. W., 
[1928] P. 223. 

2850. Alter the word “ Held '* add “ (Erle, J., 
dies.) 


AnnotaUona : — ^Por the annotations In the 
original volume substitute as follows : — 


AnnotcUioiM : — Dbtd. Beavan v. Oxford (1856), 6 De Q. M. 
Sc G. 507. I prefer the opinion of Kblb, J., to that of tho 
otlxer throe Judges (Txtrnkk. L.J.). K.P. Klnderiey v. 
Jervis (1850), 22 Bear. 1 ; Scott v. Hastings (1868), 
4 K. Sc J. 633. Oonsd. Nicholis t>. Boseworne U859), 
0 C. B. N. S. 480. N.F. Beuliamo. Keauo (1861), 1 .John. 
& H. 686. Dbtd. Pickering o. lifrocombe Ry. (1868), 
L. 11. 3 C. P. 235 ; Robinson t>. Nesbitt (1868), L. It. 3 
C. P. 204. The opinion of the majority of tho ct. in that 
case Is no longer law (Bovnx, O.J.). N.P. Gill «. Con- 
tinental Union Gas Co. (1873), L. R. 7 Exoh. 332. Dbtd. 
Punohard v. Tomkins (1882). 31 W. U. 286. The case of 
Watts V. Porter Is itself unsound law, but Ekle, J.’h 
construotion of Judgments Act. 1838 (c. IIU), Is now held 


to be the law (OHimr, J.). N.F. Re General Hortioxiltttral 
Co., Exp. Whltehouse (1886), 32 Ch. D. 512 ; Re Leavesley, 
(18911 2 Ch. 1 ; Vacuum Oil Co. v. EUls, (19141 1 K. B. 
693. Refd. Hirsch v. Coates (1856), 18 C. B. 757 ; Croft 
V. Lumlcy (1858), 6 H. L. Cas. 672 ; Baker v. Tynto 
(1860), 2 E. & E. 897. Mentd. Whistler V. Forster (1863), 
14 C. B. N. S. 248. 

2454. Add. Annotation : — Refd. Ideal Films v, 
Ricliards, [1027 J 1 K. B. 374. 

2463. Add. Annotation : — Refd. Re Bueb, [1927] 
W. N. 299. 

2465. Add. Annotation : — Refd. Re Bueb, [1927] 
W. N. 299. 

2502. Add. Annotation: — Refd. Ideal Films v. 
Richards,. [1927] 1 K. B. 374. 

2526. Add. Annotation : — Refd. Guatemala (Re- 
pubUca de) v. Nunez (1926), 95 L. J. K. B. 
955. 

2532. Add. Annotation : Mentd. Garland r. 

Archor-Shcc (19.30), 142 L. T. 443. 


ment o'f summons— Power of court. \ - 
K., an administrator, had in his hands 
moneys of tho estate, a distributive 
share of whioh M. os one of tho next 
of kin was ontitlod to receive. J., a 
creditor of M., served on K. a garnishee 
summons, in which K. was described 
simply as “ K.” T., another creditor, 
then served a similar summons on K., 
in whioh K, was doaorlbed as “ adminis- 
trator of tho estate. *' Tho Judge 
amended J.’s summons by ad ding 
administrator of the estate ” 
JTeld : tho Judge had no power to gJ\re 
retroactive effect to tho amendment. 
Sc thus glvb J. priority of T. on tlm 
basis of nls earlier sorvico. — Ti'bvii,i.k 
V. Malloy, fl929l 3 D. L. R, 25 ; 63 
O. L. 11. 612.— CAN. 


sb. Against ^oage^earners— Effect of 
Creditors* Relief Act, it. H. A „ 1922.1- 
Credltors’ Reuof Act, R. S. A., 1022, 
fl. 6 (14), which gives priority t<» 
persons who ” at the time of the 
seizure by tho shorllt,’' or within one 
month prior therotu, wore employed 
by the execution debtor, does not 
entitle them to priority with respect t o 
moneys which the sheriff received by 
virtue of garuislioe proceedings. — 
Linton v. Flannioan, [1929] 3 

3>. L. R. 911 ; 1 W. W. R. 921 ; 24 
Alta. L. R. 27 ; revg., (1929] 1 W. W. R. 
496.— CAN. 


PART V. SECT. 1, SUB-SECT. 8. 

2242 ii. .] — Drbtuouh v. 

Taylor Sc Bank of Montreal (B. 0.), 
(1927) 3 W. W. R. 166.— CAN. 

2242 111. After notice of 

assignment of reversion.] — Foulps v. 
Chambbrs (1806), 11 Man. L. R. 300.— 
CAN. 

to. Ry judgment debtor — To 

sheriff.] — Held : payraont by the Judg- 
ment debtor to tho sheriff of the amount 
of the execution did not entJtlo him 
to have tho gamisheos disehargod.— 
Kolbua V. Gknsru (Man.) (1912), 22 
W. L. R. 197 ; 6 D. L. R. 188.- CAN. 

f I. Dislribui ion— Under 


CredUors Relief Act.] — Ward (Robbkt) 
& Co., Ltd. v. Wilbo.v (1907), 7 
W. L. t{. 37 ; 13 B. C. R. 273.— CAN. 


PART V. SECT. 2, SUB-SECT. 6.— A. 

2280 i. Fund in court — Paid under 
garnishee proccedmns.] — Prat r. Hrmi- 
oocK, Jonah v. Hn'curorK, 110261 3 
B. L. R. 1142.— CAN. 


PART V. SECT. 2, SUB-SECT. 6.— A. 


■d. Costs of obtaining orders — 
On urinding'up of company — By 
whom jMyable.] — Re Saskatchrwan 
C o-OPERATIVB ELKVATOU CO., I.TD., 

Davidson v. Swanson (S.), [1928] 2 
W. W. R. 256.— CAN. 


PART V, SECT. 8, SUB-SECT. 2.— D. 

2393 i. Right of assignor to fund .] — 
Re Davidson Sc Smith, Ex p. London 
Guabantbk & AroiDKNT Co., [1925] 
2 D. L. R. 433.— CAN. 


PART V. SECT. 8, SUB-SECT. 4. 

e I. CoTopensationfor dependants 

)f deceased u)orfcman .] — ^Money paid 
jnto ct. as compensation duo to the 
dopondants of a deceased workman 
under the Workmen’s Compensation 
Act, 1925, is not subject to orrost- 
ment. — Wiij^iam Baird & Co., Ltd. 
t>. Camt'BKLL, [1928 j S. C. 314.— SCOT. 

PART V. SECT. 3, SUB-SECT. 6. 

■e. Order obtained without notice of 
prior assignment — Notice of assignment 
entered in accountant's office .] — Cot- 
nN<HIAM V. CorriNCJHAM (1886), J 1 
O. H. 294.— CAN. 

P/iRT V. SECT. 6. SUB-SECT. 1. 
2448 I. Not errention but cguitable 
relief, j - K(iultablo oxeeution is a moans 
of freeing exigible assets from iinpodi* 
ments in tho why of execution 6c 
reaching them when such impedimonte 
prevent them from being taken in 
tho ordinary eoursi* ; it will not be 
awarded unless It Is reasonably clear 
that bonettt will bu derived from the 
appointment of a receiver. — SruAXo 
r. Bk\l, [19231 3 I). L. R. 1141 : 52 
0. 1,. U. 208.— CAN. 

PART V. SECT. 5, SUB-SECT. 2. 
st. Of master.] — Tho mastor of the 
High Ct. has no Jurisdiction to 
m^o ail order appointing a receiver 
by way of equitable execution. — 
lUiKD V. Mitrpht, [1928] I. R. 125.— 
IR. 

•g. Effect of County Courts Art, 
R. S. M., 1913, s. 67.1— Undorthe above 
soct. oounty ct. judges in Manitoba 
have no Jurisdiction to mako an order 
for tho appointment of a rocolver if 
tho order is, in effect, an injunction 
against deft, restraining him from 
reoeiviug tho moneys therein referred 
to. — ^M oFarlank. V, Franklin, [1924] 
3 D. L. R, 605 ; 2 W. W. R. 1036 ; 
34 Man. L. U. 293.— CAN. 

•h. Action commenced in one judicUd 
district — Appointtnent of receiver— Land 
in another distrid.l — Intbrvational 
Uauvkrtkr Co., Ltd. v. Kirk, [1928] 
1 W. W. it. 303 ; 22 Sask. L. R. 485.— 
CAN. 

sk. Property imtsUle jurisdUdion.]— 
Tho Calcutta High Ct. on Ita original 
side can, in a proper ease, appoint 
a receiver of property outsido its 
territorial Jurisdiction in execution 
of a money decree. — ^I ^ramathanath 
Maua V. Low Sc Co. (1929), 1. L. L, 
.57 Calc. 964.— IND. 

PART V. SECT. 5, SUB-SECT. 3.— 

A. (a). 

2458 V. .)— A pltf. who holds 

a Judgment on which be is entitled 
to issne a writ of exeention against 
goods only. Sc who seeks tho appoint 
ment of a rooeiVer to take possossioi. 
of the goods, must show (tnter alia) 
that he is entitled to have the goods 
Boized, but that it Is impossible owing 
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to soino impediiucnt in law of deft. ’a 
intorcst. — L anostafp e. Squirrbll, 
fl924]2D.L.R. 930 ; [1924] 1 W.W.R. 
126.5 : 18 Sask. L. R. 250.— CAN. 

2453 vi. .] — The appointment 

of a receiver by way of equitable 
execution will not as a general rule 
bo made, unless tbero exists some 
special difBculty or legal impediment 
to obtaining execution in tho ordinary 
courso by gamishmont of the debt 
due to tho execution debtor. — Royal 
Trust Co. v. Kritzwiskr, U924] 3 
D.L. R. 596 ; [192 i] 2 W.W.R. 760.-- 
CAN. 

2453 vii. .1 — Before a receiver 

by way of oquitatile execution can 
bo appointed, there must be a legal 
right in the creditor to bo paid out of 
tho particular asset, whioh he cannot 
roach unless aided by tho ct. ; but 
tho oreditor cannot by this process 
roach a kind of asset not exigible 
under legal execution. — Eaton i». 
Buant (1924), 55 O. h. K. 346.— CAN. 

2453 viii. .]— Thomson i>. Cubu- 

INO (1880), 30 O. H. 123.— CAN. 

2453 ix. ,] — Nova Sootia Min- 
ing Co. V. Grernbr (1898), 31 N. S. R. 
(1!) U. & G.) 189.— CAN. 

Bl. Whether granted as of right .] — 
It is erroneous to assume that because 

B roperty of a judgment debtor is not 
ablo to tho ordinary processes of 
execution, tho judgment oreditor must 
ho ablo suooessfully to invoke the 
equitable iurisdiotion of tho ot. to 
obtain realisation of tho property. — 
Maithewson V. Stredtckr, [1924] 
3 D. L. R. 1085 ; 2 W. W. R. 1099.— 
CAN. 

PART V. SECT. 5, SUB-SECT. 3.— 
A. (b). 

tm. Property exempt from seizure — 
Homestead.] — A Judgment oreditor 
cannot have equitable execution with 
respoot to property which could not be 
taken under execution at law if the 
debtor bad the legal, instead of only an 
equitable interest therein. Therefore 
equitable execution cannot be obtained 
against a Judgment debtor’s equitable 
interest in land which is his homestead, 
where homesteads are made exempt 
from seizure under a writ of execution. 
— Stoeur Sc McPhebsox r. Morgan 
(Sask.), [1929] 4 D. L. R. 301 ; 2 
W. W. R. 677.— CAN. 

PART V. SECT. 5. SUB-SECT. 3.— C. 

n i. Legal estate in remainder.] — ^A 
vested interest in land subject to 
another person’s life estate does not 
constitute a sufficient present interest 
in land to Justify the appointment of 
a receiver with a view to realisation. — 
Matthbwbon V. Stredick% [1924] 3 
D. L, R. 1085; 2 W. W. ll 1099.— 
CAN. 

q I. .J — Babnbb c. Sharpe, 

[1924] 2 D. L. K. 1119; 3 W. W R. 
462.— CAN. 



Vol. XXI.— Ezeooiion. Caie 2547a. 


Part VI. — Discovery in Aid of Execution. 

2547a. On foreig^n debtor — Temporarily within jurisdiction —Form of order.] — Phactice Note, 

[1928] W. N. 209. 


PART VI. 

h I. .1 — Where an order 

under Rule 478 (1) for the examination 
of a judgroiont debtor orders hia att(«nd- 
ance for examination, it is not necessary 
to servo him xvlth u sut)pcena under 
Pule 480 : the service of the order 
& appointment on him %vith payment 
of conduct money is sufficient. Put 
if such order provides only that ho bo 
orally examined & does not order hun 
to attend for examination or to produce 
his books or documents, it is thou 
necessary to serve a suhpama to compel 
his attendance or to produce such 
books Ac documents as may bo roduirod. 
— Grbat Wkst Lifk Asscc. Co. r. 
WRiGirr. [19281 4 D. L. R. 144 ; [1928] 2 
W. W. It. 94 ; 22 Sask. L. R. 409.— CAN. 

8 i. Mnrtgcmor-- Although 

fxcciUion stayed .] --Fhanc’O-Hkiaiium 
Jnvkht.mevt Co. r. M(’Namara (.Vita.), 
[19181 2 W. \V. R. 929.- CAN. 

a i. .] — Order made for 

examination, where it was flisolobod 
that ludffinent debtor had pint based 
& put in ilia wife’s name certain iaml 

had paid out money on account of 
the purclioso price & for iuti^rest & 
taxes. — B eau Monde L vdies' Tulok- 
ING Co. V. Gauuk'IT, [1U2,')1 2 D. L. R 
957 ; 57 O. L. R. 25«.— CAN. 

a il. Mothei-in law of judfnncnt 

debtor,]— Order made for oxaimnatioii, 
where it was disclosed that Judgment 
debtor had made payments to bis 
mother-in-law of sums which it was 
alleged she had lent him. — B i.au 
Mo.vde JjAniEH’ Taii/jutno Co. 
(lARRF.rT, [1925J ,3 D. L. R. 957 ; 57 
(). L. R. 250.- CAN. 


b 1. Transferee of land in aiuithcr 

l^ovinre.] — CRPCU 11 .E Stkki. Co. v. 
I'FOLKES (1912), 31 (). W. K. 302: 
3 O. W. N. 750 ; 1 D. L. it. 381. -CAN. 

2552 i. Nature of examinatum.] — 
The (luostious should be limlUsl to tl>o 
scope of the order for examination. — 
Flanagan v. England, 1 19281 3 

I>. li. R. 360 ; [19261 2 V\ . W. it. 428 ; 
20 Soak L. H. 579.— CAN. 

2652 ii. Judfftnent on rontrart 

rcculjustum earlier con/roc/s.J — On 
oxAiiiluatiou for discovery lu aid of 
execution on a Judgmont recovered 
on a eontnwt, tlebtor may bo rt*quln'd 
to answer iinestiona relating to his 
property & his doalliigs with It iirlor 
to the date of tlie ooutraot sued on, 
whore it Is • howii, even by ovI<Ieiic«i 
adduced on an application to a Juilge 
to compel tlobtor to answer the 
(luostlons, that tlie cent met Iiad 
replaced earlier contracts betwtsMi the 
same parli«>s & was ni(‘rely a madjust- 
meat of a liability Inrnrrcd prior to 
its date. — Standard Tuusr Co. t). 
Waltfu. (19261 J 1). li. it. 86 : 119261 
1 W. \\. Jl. 16 ; 22 Alta. h. If. 178. - 
CAN. 

It. Ittfuml to atUtul.]- K. It. 
Rules (Sask.), t)rd. 33, contains no 
provi«iou for compelling tlie attend- 
anoo of a person ordered to attend for 
examination other than that oonlaincd 
in r. 480 . — .Saskadion IIaudwauk 
(Jo. e. .Ml ’Manus, [19241 3 D. L. li, 
34!; 2W. W.R. 809. CAN. 

BZ. — - xSon-atteruianre on premoui 
day waived.] -Where non-at tendance 
on the day fixed by an order for deft.’- 


I atioudauco for examination as a Juda- 
mout debtor is waived by pltf., deft. 
I cannot bo (*ommltt<ed for fatluiu to 
attend upon a subsequent day, the 
effeot of the order uelng spent. -- 
I llv\Tr V. OWENS, (19271 8 D. L. R. 
5l» I : 60 0. li. U. 489. -CAN. 


I sa. Scope of fjrainintUinn — Kvidence 
admts>ahlr as proof of alntity to pay .] — 
On an application under King's Bench 
Act, s. .'ll (a), the et. has no jurlsdletloii 
to iiiljudleato upon the quustlon of a 
fraudulent eoiiveyaiiee. yet the dr- 
ciiiustanees under wliieh the detitor 
bus transfernsl hl^* property may bo 
eonsidered for tlie purpose of assisting 
the ct. In eonetiiding whether the 
debtor’s failure to i»ay his debts was 
due to inability or uuwllllugnosa to pay. 

Bell e. Long, [10281 3 W. W. R. 
208. -CAN. 


sb. M7mf must he stu»wn.] -Umlor 
VIbertu. rule 831, It Is not neeussoi'y 
for II indgiueiil creditor appiving to 
the clerk of the et. for un appointment 
for the evamlnatloii of the Judgment 
debtor to show that the Judgment Is 
still unsat islled or that an execution 
has b(*eii returned by the slierilT nuUa 
ttonii ; nor is tie reiiuired to obtain a 
Judge’s order for (ho appoint men!. 
(JoNWW’rt, Bm. r. IflAV, 11029] 3 
1). B. H. 202; 2 W. W. B. 80; 24 
«\Ita. B. U. 121. CAN. 

id. I)i.sofudten’'i to order -Uouiempt 
e/ com/B J —.st\nd vuD Bank OF Canada 
I iSf (JANAtMW BINK of (JOytMIEUOK V. 
1 Itynv (Alta.). 1 19291 3 W. \V, R. 740. 
I CAN. 
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EVIDENCE. 


Part I. — General Principles. 


2. Add* Annotation: — Generally Mentd. Lake 
V. SimmoDs (1026), 96 L. J. K. B. 686. 

4. Add. Annotation : — ^Mentd. The Sheaf Brook, 

[1926] P. 61. 

6. Add. AnnotuiU^n : — ^Mentd. R. v. Anderson 
(1920), 142 L. T. 680. 

80. Add. Annoiaiion : — ^Mentd. British Oxygen 
Co. i>. liquid Air, [1926] Oh. 383. 

81a. Interview — ^Dictaphone record.] — The dicta- 
phone record of an interview may be ar<5epted 
in evidence. — ^B uxton v. Gumming (1927), 71 
Sol Jo. 232. 

31. Add. Annolutioyt Heid. Jones v. <lreat 
Wesleni By. Co. (1930), M T. L. R. .39. 

56. Add. AmmUtl Ion 'Retd. Jones v. (Jroat 
Wesiern \<y. Cn. (1930), 47 T. h. K. 39. 

55a. .] — At tho close of pltf.’s case, deft. 

applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to render deft, liable. Tlie judge refused 
to stop tho case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf. ; — Held : (1) when at the close of pltf.’s 
case there was no evidence upon which the 
jury could reasonably & properly And a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case b(>fore evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to And a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed. — Guilin v. McMullen (1809), 
L. R. 2 P. C. 317 ; 6 Moo, P. C. O. N. S. 434 ; 
38 L. J. P. C. 25 ; 21 L. T. 214 ; 17 W. R. 
445 ; lOE. K. 678, P. C. 

Annotations : — Generally. Mentd, Re United Servloo Cki., 
Johnston’s Claim (1871), 6 Ch. App. 212 ; lioose v. Martin 
(1873), L. 11. 17 Eg. 224 : Lagunas Nitrate Co. v. Lagunas 
Syndicate, [18991 2 Ch. 392 ; Re National Bank of Wales, 
[1899] 2 Ch. 929 ; Bullcu v. Swan Elootrlo Engraving Co. 
(1906), 22 T. L. R. 276 ; Banbury v. Bank of Mo^real, 
[1917] 1 K. B. 409. 

66b. .] — Where x^ltf. has closed his evidence, & 

the judge who tries the case is of opinion that 
there is no case to go to tho jury, he ought 
to direct accordingly. — Daniel v. Metro- 
politan Ry. Co. (1871), L. R. 6 n. L. 46 ; 
40 L, J, 0. P. 121 ; 24 L, T. 815 ; 35 J. P. 
708 ; 20 W. R. 37, H. L. 

Annotations Befd. Williams v. G. W. Ry. (1874), L. R. 
9 Exoh. 157. Mentd. The Secret (1872), 26 L. T. 670; 
Tho Maid of the Mist (1873), 21 W. R. 310 : Simson v. 
London General Omnibus Co. (1873), 21 W. R. 596 ; 
Wright V. Mid. Ry. (1873), 42 L. J. Ex. 89 ; Cohen v. 
Met. Ry. (1800), 0 T. L. R. 146 ; Pounder v, N. E, Ry., 
[1692] 1 Q. B 385. 


56c. Power of judge to change ruling.] — In 

an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, disagreed : — 
Held : the judge was entitled to enter judg- 
ment for deft. — ^Peters w. Perry & Co. 
(1894), 10 T. L. B. 366. 

Annotation .'^-Oonid. Skeate v. Slaters, [1914] 2 E. B. 420. 

55 il. ,] — SuBAits V. Mendblofp (1914), 

30 T. L. R. 342. 

55e. ,] — In an action tried with a jury 

the judge was asked at the conclusion of pltf .’s 
cose to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an ^plica* 
tion was made to the judge to enter judgment 
for defts. upon the above gi*ound & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. : — Held : 
(1) a judge at the trial had power to enter 
judgment for deft, if upon tlie case as a whole 
tlie evidence of pltf, was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf .'s evidence fails to disclose any cause 
of action against deft.— SitEATB v. Slaters, 
Ltd., [1914] 2 K. B. 429 ; 83 L. J. K. B. 676 ; 
no L. T. 604 ; 30 T. L. R. 290, O. A. 

AnnotatioM: — As to (1) Conid. Wlnterbotham, Gurney v. 

SibUiorp Sc Cox, [1918] 1 K. B. 625. ReU. Everett v. 

Griffiths, [1921] I A. 0. 631. As to (2) Bs!d. Cooke^e. 

Wilson (1916), 85 L. J. K. B. 888. Oenerally, Befd. 

Gasooiffne v. (lasoolano (1917), 87 L. J. E. B. 333. 

57. Add. Annoiaiion : — Retd. Jones v. Great 

We.sU‘in Ry. Co. (1930), 47 T. 1.. R. 39. 

58. Add. Annotation : — Held, Jones v. Great 

Western Ry. Co. (1030), 47 T. L. R. 39. 

59a. .] — Giblin v. Mcmullen, No. 55a, 

ante. 

70. Add. Annotation : — ^Mentd. Akt. Beidar v. 
Arcos (1926), 42 T. L. B. 737. 

78. Add. Annotation :—MBnid. Mintcr v. Piiest, 
[1930] A. C. 568. 

101. Add. Annotation: — FoUd. Isaacs v. Cook, 
[1925] 2 K. B. 391. 


PART I. SECT. 1. 

1 I. CivU dr criminal trials dis- 
tinguished .] — Wliere the question to 
be determined in a olvU action is 
whether or not a criminal oflenoe has 
been committed, but this question 
does not arise dirootlv upon Uie 
pleadiiiKB, tho ct.. In deoidins whether 
or not an ofTcnoe has been committed, 
should apply the ordinary civil rule 
as to the sufficiency of proof, 5c not 
the mle wldcb prevails in a ot. of 


criminal jurisdiction that the ot. must 
be satisfied beyond reasonable doubt 
that the crime alleged Ims been com- 
mitted. — M otchaix V. Massoud, 
[1926] y. L. R. 273; [1926] Argus 
L. R. 271.— AUS. 

PART 1. SECT. 8, SUB-SECT. 1 

6 iv. .1 — CkJNSOUDATED WaFKR 

Co., Ltd. v. IimERNATiONiLi. Conk Co., 
Ltd., [1926] 4 D. L. R. 74 ; 59 O. L. R. 
205.— CAN. 


PART I. SECT. 4. SUB-SECT. 2. 

65 fat. .1 — Robinson v. Abbini- 

noiA Town, [1927] 3 D. L. R. 614 ; 
[1927] 2 W. W. R. 499 ; 21 Sask. L. R. 
668.— CAN. 


n i, .1 — Dob d. Pbtit v. Rjbnabd 

(1850), 6 U. 0. B. 601.— CAN. 


n il. ^ — ^Montbbai. Trust Oo. v. 

Canadian PAOirio Hr. Oo.. [1927] 4 
D. L. R. 373 : 61 O. L. R. 187.— CAN. 
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VoL mL---Bvidenee. CMei U6<*8tt. 


lid. Add, Annotation : — ^Refd. Auatralia (Owners) 
V, Nautilus (Owners)^ The Australia (1926). 
95 L. J. P. 145. 

117. Add, Annotation Refd. Australia (Owners) 
V, Nautilus (Owners), The Australia (1026), 95 
Jj, J, P. 146. 

118. Add, Annotation : — ^Mentd. Hale v, Coombes. 
(1926), 42 R. P. C. 328. 

125. Add, Annotation : — Mentd. Crediton Gas Co. 

V, Crediton U. C., [1928] Ch. 447. 

155. Add. Annotations: — Distd. Jones r. (Jreat 


WesUirn By. Co. (10.30), 47 T. h. B. 30. 
Refd. Cosmopolitan Sliippinp: Co. (Inc.) v, 
Hatton Cookson, iJd. (IJvcrpool) (1920), 
1 13 L. T. 290 ; McGowan v. Stott (1923), 99 
L. .1. K. 11. 357, n. Mentd. Sharpe v, Soutii- 
em By., [1925] 2 K. B. 311. 

167. Add. Annotations : — ^Mentd. Re Annesley, 
Davidson v. Anpeslcv, [1926] Ch. 692 } Biiorffer 
V. New York Life Aasce. (1927), 96 L. J. K. B. 
930 ; Re Boss, Boss v. Waterfleld (1929), 46 
T. L. B. 61. 


Part II. — Admissibility of Evidence. 


301a. Effect of letter written by plalntlff*s solicitor.] 

— ^A letter written by pltf.’s attorney, 
demanding payment of an inclosed bill, docs 
not confine pltf. from going into evidence' of 
other matters not included in the bill so 
inclosed. — Short v. Edwards (1796), 1 Esp. 
373; 170 E. B. 890, N. P. 

311a. Murder of employer Books with false 

entries on which commission payable to 
employee found by body.]- Applt. was in- 
dicted for the murder of his einplo>er, who.so 
dead body was found in the latt.<‘r’8 h)ek(‘d 
garage. Evidence was gi^-en (inter alio) 
that on the seat of a car in th(‘ garage at the 
time of the discovery of the body there were 
found books which had contained entri<*.s or 
impre.sbions of fictitious orders showing tJiat 
applt. had been paid commissjoii thereon. 
These entries or iinpi’essiona liad aj>parentl> 
been made by applt.’s employer, Ac tlu 
leaves had heeii torn out. Evhh'nce was also 
given that in the garag<‘ there wa.s found a ' 


letter written to applt.. by hi.s ftnployer A: 
making an a])pointment. Tiiis letter M’iis 
found open \ crumpled, but it was not 
proved that it lind reached ai>t>lt. The 
theory of the prosecution was that, the 
lu'titiouK character of tlic orders liaving becui 
discovered b>' the employer, an altercation 
had arisen Ac IIk' ajiplt . Iiad murdered him. 
Applt. was I'onvictcd ; Held : evidence 
above d(‘H(‘ril)ed was ndinissihlc as part t>f the 
circuiiistaru’cs of the case. A the conviction 
must 1)0 aniniM'il. It. r. Pt»i)ivioitK (1930), 
46 T. b. II. 365; 22 t’r. App. Bep. 3th 
(’. (\ A. 

312. For ** Letters from agent — Forming port of 

contract** substitute ** Letters from 

agent — Forming part of contract.** 

In the cross-reference following this case, for 

** After contract complete ** substitute* 

<« After contract complete.** 

343. Add. Annolalion ;-~Refd. Manohcstfir Oorpn. 
V. EarnwortJ) (1029), 40 T. L. B. 85. 


PART 1. SECT. 6, SUB-SECT. 1.— A. 

119 XXV. Vavmmi.\ — Bhonii" 

BON V. Nouthoravks (.'SoNk.), [1925] 
3 W. W. K. 456.— CAN. 

119 xxvi. hiHin lutl rtpaid.] - 

To C8tul>llHh a claim for money lout 
pltf. mu><t allege & prove non-paynient, 
Un the hearing of a coiiipluiut iu a ct. 
of petty Hussions for money lout, evi- 
dence was given by deft, tliat he had 
repaid the money, & by the com- 
plainant denying the repayment. 'I'he 
justices, being unable to decide whether 
or not repayment of the loan had been 
made, dismissod the complaint : — 
Held : as the complainant had not 
established his ouso, the justices were 
right In dismissing the complaint. — 
Numov V. Caupbsll, [1928] V. L. B. 
304 ; [1928] Argus L. 11. 221.- AUS. 


PART I. SECT. 7. SUB-SECT. 1. 

q i. .] — Where practioally 

all the correspondence between the 
parties save one letter, bad been 
placed in evidence : — Held : the way 
had been opened. Sc the entire corre- 
imondenee was properly admissible. — 
Eaulks V. Canadian Bank or Com- 
MKKCB (1920), 47 N. B. 11. 480.— CAN. 

26611. .] — ^Whero there was no 

onfsimess to aoonsed In admitting as 
evldenoe only a portton of a statement : 
— Held: the judge was not bound to 
admit the whole statement. — R. v. 
SCHWABZ, (1983) a A. S. B. 347.— 
Aua 

PART 11. SECT. 1. 

h (p. 54) I. Evidence of absence 

of previous accident.)— In an action for 


damagCH for iujm'le», rehiillitig from a 
full sustained bj*^ the feiriulo pltf. >\hori 
entering dott.'n hotel on u vfult ti» one 
<if the sample rooiin, midenee of tin- 
hoUd manager that liurmg the ten 
years ho had boon manager ho hud iievtir 
hoard nt any aecldent at or eotuplaliii 
of the cntraiiee In ijuostJon was hoJ«J 
admissible. Way r. Bi'Lavii lioiv.i. 
Co., Bid., (192812 If. L. It. 235 ; (IU271 
3 W. VV. K. 221. - CAN. 


sg. In wtion for breach of amirart- 
Correfepondenrr irreUvani to intnie — 
Affecting ronduet of pcertieH before cf* 
oT Irtol.J -BuRKAUD Sc Co., Ltd. v. 
WaITLEV (1928). 28 S. 11. N. S. W. 007 ; 
N. a. W. W. N. 201. -AUS. 


sj. lig ronsmt — Kvidenen otherwise 
inadmisitible.}—K\idenGC not other- 
wise admissible, or which would havi 
been liable to rejection if any objection 
were taken to it, may bo perfectly 
good ovidcnce if admitted by the 
consent of the parties. — Kauiia K^ibuan 
V. Kedar Natu (1924), J. B. It. 46 Ail. 
815.— IND. 


PART Jl. SECT. 3, SUB-SECT. 2.— A. 

306 1. Circumstances of case .] — 

A promissory note wn.s dlseounted 
with private fnnds advanced by a 
bank manager as agent for the lender. 
In an action against the original maker 
Sc another patty, who signed the note 
as a maker, at the request of the 
mauagiff, before its maturity but 
several months after It was dJse<j»ui^, 
Sc while It was In fhe bank for (ollec- 
tlon ; — Held .* evidonce of the con- 
versation between the irmnagei Sc such 
party at the time the latter slgnctl was 
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adtnlHsiblo on his dofoiioe of want of 
foiihldcration ns pait of the res gestcr , — 
J{oiJi:rtM Wkui (Alta.), 11927) 4 
D. L. Jt, 44.5 : [1927] 3 W. W'. U. 177.— 
CAN. 

oi. ' -- '/elf-phone cfmvermtlon — 

I ‘roof of authority of agent.] — Held : a 
tcleidiotu) <>onverHation was admissible, 
w>n>re ovldoiioe existed from which 
it I'onld ts> inferred that the telephone 
con vernation took plc-oe >vltli a iiersun 
iinthorised to engage in such a cou- 
vvrunt Ion.- -Hr IJHErrtw (Louis) Sc 
South AusTitAUAN Millino & Trad- 
1 N(« Co.. [1923] 8. A. 8. U. 75.— AUS. 


PART n. SECT. 3, SUB*SECT. 2. - 
D. (s). 

I i. ~ -' Stnltment rnfule by drirrr.]-- 
An ixplanatlou made by tlio driver 
of a ^enl^le as to the clienniHf aiux'S In 
which Injury has )»een »*aiiHed by that 
vehicle to another putiy in adniJhhihlc 
In evldenoe In an notion ariring out 
of the liijviry If luadi* at. *»r verv near, 
the IIdjo of the injury. Ilm'iiivs 
r. L'-wfolohi (jo-oontA ri\ j. .st (,Ait 
1'r.AvTEiw Ahhoi V. 50 >(. Jj, Jl. 

117. S. AF. 


PART II. SECT. 3, SUB-SECT. 2.— 
D. (b). 

sn. Itejmrt by agent to principal,}— 
Held : a t<'legrii.m Sc a letter dlspatohed 
Hiiortlv after a sale of goods by the 
Heller's agent to his empToyera record- 
ing his version of the transaction may 
romiM'tently bo referred to for the 
purpose of testing bis credlhilJiy. — 
Gibson v. Natxomaz. Cash Hkuisticb 
CX>., [1925] 8. C. 600.— SOOT. 



Cases 370-~€60. 


English and Empire Digest Supplement, 


870. Add, AnnotaUon : — ^Refd. Short v, Poole 
Oorpn. (1926), 42 T. L. R. 107. 

371. Add. Annotaiirtn : ~ MeniA, Hr AhIccw, 
Marjoribanks v. Askew, [1930J 2 (’li. 259. 

374. Add, Annotation : — ^Mentd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

395. Add. Annotation : — ^Apld. Thompson v. 

London, Midland & Scottish By. (1929), 98 
L. J. K. B. 015. 

897. Add. Annotation : — Aa to (1) Refd. Koskas v. 
Standard Marine Insce. (1020), 42 T. 1 j. R. 
092. 

417. Add. Citation 132 L. T. 229. 

418. Add. Annotation: — Mentd. He (Mayton’s 
Petn. (1927), 43 T. L. R. 659. 

419. Add. Annotcdiona : — ^Mentd. Holland v. Hol- 
land, fl025] P. 101 ; Warren v. Warren, 
[1926] P. 107; Mart v. Mart,, [1926] P. 24; 
Selby V. Atkins (1920), 135 L. T. 4.5 ; S. v. 
S. & P. (1927), 44 T. L. R 52 

421a. .] — Smith v. Wilkins (1833), 0 O. & P. 

180; 172 E. B. 1198, N. P. 

525. Add. Annotation : —Hlanid. Sharp & Dohme 
Inc. V. Boots Pure Drug Oo. (1 928), 45 R. P. C. 
163. 

585a. Admissions ** without prejudice.**] — ^At the 

trial pf an action, idtfa. proposed t^o put in ovi- 
donce tlic examination, takcm on coriimiBRU»n, 
of a representative of pltfs. as to admissioub 
alleged to have b(*en made by a representiitive 
of dofts. Defts. contended tiiat Mie alleged 
admissions luid been mad<* at interviews 
wliicli, altliough th(‘y l»ad not been expresseti 
to be “ without i)rejudice,” were such tliat 
tijoy would be regarded as having been 
niaile “ without prejudice,” A that the 
examination was inadmissible :• -Held : the 

• examination was inadmissible. -Senm' Paper 
<^o. ?». l)nAYix)N 1*APEU Works, l/ri). (n)27), 
44 R. P. V. 151 ; on appeah 44 R, P. V. 529, 
a. A. 

587, Add. Awnofafion ; — Consd. Falcon v. Famous 
Players Film Go. (1925), 42 T. L. R. 91, 

544. Add. A»i?io<afion ; — Consd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 91, 

580a. Admission by author — As to copyright.] — 
Falcon v. Famous I’layers Film Co., Ltd., 
No. 624a, post. 

595. Add. Annotation : — Refd. Warren r. Warren, 
[1926] P. 107. 


596. Add. Annotation : — ^Mentd. Chalmers v. 
Chalmers, [1930] P. 154. 

624a. Agent of predecessor in title — Lloensee of 
copyright.}--(l) By an agreement in writing 
dated Jime 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perfoiin, or have per- 
formed, the play in Great Britain & Irel^d. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been Arst performed 
in Great Britain on a certain date & at a 
certain place : — Held^ a copy of the letter 
of Sept. 22, 1898, the original having been 
lost, was admissible as evidence in a copy- 
right action between pltf. & third parties, 
who claimed a right to produce cinemato- 
graph Alms of the play under an agreement 
for value witli O., dated Sept. 6, 1919, to 
prove that the Arst performance of the play 
took place in tliis country as stated in the 
letter since (a) being written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in the result ; & (6) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of Arst per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a cortilied copy 
of it may be precluded fixim relying on it as 
prhnd facie proof of a right to produce or 
reproduce tlie play to which it relates, but 
it can be regarded by the ct. as corroboration 
of other evidence of title. — Falcon v. Famous 
Players Film Oo., Lrn.. [1926] 1 K. B. 393; 
05 L. .1 . K. B. 1 48 ; 1 34 L. T. 246 ; 42 T. L. R. 
91 ; affd.. [1926] 2 K. B. 474 ; 96 L. .1. K. B. 
88; 135 ].. T. 650; 42 T. L. R. 666; 70 Sol. 
.To. 750, O. A. 

Aunotaiiotis : < /rw mi////, Mentd. Meshager r. liritiuh liri»ad- 
caBtlng Co.. l!})27 j a K. B. .'>43; KnurTihh Hop CJi’owerb r. 
IlorinR, J1U2H) 2 K. B. 171. 

633. Add. Annotaiiona : — Mentd. Auchtcroui i’. 
Midland Bank, [1928] 2 K. B. 294 ; Reckitt 
V. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

653. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

669. Add. Afinotation Uvnerallyt M^ntd. Bye v. 
Purcell, [1920] 1 K. B. 446. 


PART II. SECT. 3, SUB-SECT. 6.— 0. 

r i. Of defendant.] —In an action 

under OuHtonw Act to recover unpaid 
onatoma dntloa Sc penalUoa : — Held : 
ovidenoo of a oonvoraotlon between 
deft. & a ouatoms official aubaequent 
to tbo tranaactiona in laano waa 
adnilsslbJo, since It tended to show Uiat 
doftn waa again propoalug to defraud 
the ouatoma in praotioally tbo aainv 
manner in which ho was alleged t.n 
have done ao in the ease at bar^— R. 
r. Zizu Natanson (No. 1), 

D. L. II. 691 ; 

48 Gan. ('rim. 

618.— CAN. 


BO in tno case ax. oar. — ix. 
lTANSon (No. 1), (10271 3 
1 ; J19271 2 W. W. 11. 139 ; 
u. doa. 194 ; 21 Saak. L. R. 


PART II. SECT. 3. SUB-SECT. 8.— A. 

h I. Indecent asaauU .] — In an 

action for damages for indecent assault 
ovldenco of the geuorai reputation for 
uuebaatlty of pltf. is admissible. t>ut 
evidence of apeoiflo acts of impropriety 
la not. — G ross v. Bropkkoht (1897). 
24 A. R, 687.— can. 

n i. .] — Edwards v. Ottawa 

Rivkr Navigation Co. (1876). 30 
U. O. R. 964.— CAN. 


so. StMMrke from engine causing fire — 
Previous fires caused bg engine.] — HrJd : 
admlaallilu. -Canada Obntral Rr. 
Oo. V. McLaren (1883). 8 A. 11. 664.— 
CAN. 

PART II. SECT. 4, SUB-SECT. 1. A. 

486 lx. -.1 IVBT r. 8.Mmi (1929). 
40 11. t\ R. 17.6. -CAN. 


PART II. SECT. 4. SUB-SECT. 1.— C. 

ni. .1 — Dbvkbbuv. Roor (1876), 

16 N. B. H. (3 l*ug.) 295.- CAN. 

PART II. SECT. 4. SUB-SECT. 2.— A. 

485 ii. 1 -Admiasloua in civil 

caaea should bo coDald.ered, made use 
of. Sc interpreted In the same way aa 
oonfeaalona in criminal caaea. — Rogers 
P. WkiR (Alta.), (1927) 4 D. L. R. 443 ; 
(19271 3 W. W. R. 177.— CAN. 

496 II. .] — Larob V. PBRKIVS 

(1823), Tay. 62.— CAN. 


PART II. SECT. 5, SUB-SECT. 1. 

684 i. As corroborative evvimee .] — 
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I .■^riitenu'ntb iiiuUe by deceased after the 
I OTecutioo of her will are admissible 
, to onrroboratx> a witness who has 
deposed to the execution with all the 
I prescribed formalities. — H oW'ITH r 
' Mx'F^ri.xne. (lOi.-i) 2 D. L. R. 395 ; 
56 O. L. U. 375.~-CAN. 


j ap. Must be statement of fact .] — 
I Evidenoe of a statement xuade by 
[ deceased who died as the result of u 
blow, struck by accused, that ho hoped 
I accused vrould not got into any trouble 
I with the police over it as It was not 
hia fault: — Held: iuadmisslble, as the 
' words only amoimted to an expression 
1 of hope Sc opinion. — R. v. Scwwarz, 
, (1923] S. A. S. K. 847.— AU8. 


) sq. JHcUvrcdion as to reUuion.]- - 
I Whore the religion of a deoeaacd person 
I is a fact in issue, bis own solemn 
{ declaration about his religion, made in 
a forma) document, r.p., in bis will, & 
( admissible In evidence & is entitled to 
I great weight. Such declaration wonld 
be admissible xmder Evidenoe Act, 
ss. 11 (2). 14. Sc. 21 (2).— Lbokg Hone 
i Waino V. Lbon An Foon (1929), 
) I. L. R. 7 Ran. 720.— IND. 



Vol. XXn. — ^Evidence. Cases 726—1278. 


726. Add, Annotaiiona : — GeHerally, Refd. R. v. 
Moscovitch (1927), 138 L. T. 183. Mentd. 
Buerger v. New York Life Assce. (1927), 90 
L. J. K. B. 930; The t’roxtoth Hall, The 
Celtic, [19301 P. 107. 

746, Add, Annotation : — FoUd. llcpublica do Gua- 
temala V, Nunez (1926), 135 L. T. 436. 

776. Add. Annotation : — Refd. Republica do Gua- 
temala V. Nunez (1026), 135 L. T. 430. 

816. Add. Annotation : — Refd. Jones v. Cory 
(1926), 20 B. W. C. C. 251. 

867. Add, Annotation: — Mentd. Groat Western 
Ry. V. Monmouthshire County C\juiicil (1029), 
93 .T. P. 143. 

871. Add. Annotation Held. Jones v. Cory 
(1026), 20 B. W. O. C. 251. 

913. yidd. Annotation : -(nncratly. Mentd. Per- 
forming: Right Hocii'l V , IJd. e. Rrav 1'. 1). C., 
[1930] A. C. 377. 

968. Add. Annotation: — Cicncrally, Refd. R. r. 
Copestake, Ex p. Wilkinson (1926), 90 J. 1*. 
191. 

969. Add. Annotafion Refd. K. r. Coiiebtake, 
Ex p. Wilkinson (1926), 90 J. V. 191. 

1004. Add. Annotation : — Refd. Stoney v. Kast- 


bourno R. C. & Devonshire (1026), 96 
L. .]. Ch. 812. 

1024. Add. Annotaiiona : — 'Consd. Stoney v. East- 
bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312 ; Hue v. Whit-eley, [1029] 1 Ch. 440. 
Refd. Traflford r. Trafford (1920), 46 T. I.. R. 
502. Mentd. Moser v. Anibleside U. 1). C. 
(1925), 89 J. r. 118. 

1026. Add. Annotation : — Refd. Stoney v. East- 
bourne K. C. A Devonshire (1926), 05 L. J. 
K. B. 312. 

1033. Add. Annotation : — Mentd. Musoroft v, 
Stewarts A: Lloyds (1928), 140 L. T. 64. 

1034. Add. Annotation : — Mentd. lie Cheraische 
Fabrik auf Actien (Vorm K. Sobering) Patent 
Appln. (1028), 45 R. P. C. 403. 

1040. Add. A^inotation : — Consd. Tollev e. Fiy 
J. S. A Sons (1929), 46 T. L. \l. 108. 

1057. ..Idd. Annotation : Folld. Palin r. Pouting, 
[1930) I*. 185. 

1060. .Idd. ,\nnotahon : Folld. i*alin r. Pontiiig, 
1 19.30] P. 185. 

I 1060a. - .] Pai.in r. Pontino, Mo. 5.*i7Ih, 

I post. 

I 1086. Add. Antiolation : Mentd. J<‘bara v, Otto- 
' man Rank, [1927] 2 K. R. 251. 


Part III. — Modes of Proof and Weight of Evidence. 


1088. Add. Annotation : As to (1) Refd. Muserolt 
r. Stewarts A Lloyds (192S), 110 L. T. 61. 
1114. Add. Annotation: — Mentd. Hyman r. 

IJynmn, Hughes r. IfugheH (1929), P. 1- 
1164. .Idd. Atinotfdinn ; — Mentd. Green r. 

Weatherill, (1029| 2 ('h. 213. 

1200a. .] — All statutes which c<me<*rn 

the King are general laws, of whioli tlie judges | 
will take notice without pleading, — CitoM- 
WEM/a (Lord)Cahe (1578), 4 Co. K<*p. 12, b ; 
76 E. R. 877. 

yt anntatwns . -Mentd. Bin’hlfj Cum* I Co. liop. 

lOa. ' Davih i>. Uardliier (l.ej.J) 4 Co. Ut!|). lOli. ; hUrfWn- 
buryr. .auuihoi)(J.‘591). i’oph. tin ; Jiritlrid(fo’HCdHu(](>U‘2), 

4 Co. liep. 181 j. , Fiiirtt r. K.vro (Ifilti), a Bulht. 2«.'» ; 
Wrlirht V. (it-rrard MOIHJ, Hob. auo ; Say Ac .Seal r. 
.Stephens (1028), Cio. <’ar. ; Truverhe r. Dawtt (167.1), 

Krcem. K. U. ; HuriiardlKton v. Seaiue (1674), 6 Slate 
Tr. 1063 ; Shaflhbury v. I)I«rby (1676), Fn-ein. K, 11. 420 ; 
Towuaend r. Hujfhes (1676), Freem. Iv.. II. 222; How r. 
Prill (1702), 7 Mod. Hop. 107 ; Oldroyd o. Crampon 
(1837). 7 L. J. C. P, 07 ; Edsall v. ItundHl (1842). 4 Man. 
& G. 1090 ; lireuuridgo v. Latimer (1864), 4 Now Rep. '^6o. 

1209. Add. Atwotaiion : - Mentd. South StafTord- 
bhire Mines Drainage Conus, v. Elwell (1927), 
91 J. P. 153. 

1229. Add. Annotation Mentd. More v. W<*aver, 
[1028] 2 K. B. 520. 

1260. Add. Annotations :~ -Reid. Uain S.S. Co. v. 


Board of 'Prade, [1928] 2 K. R. 531. Mentd. 
Cayz<'r, Irvine v. Ronrd of 'Praile, (19271 1 
K. R. 269; Clan Line Ht«*ainer8 v. Roard of 
Trade, [1929] A. C. 511. 

1264a. .| It is tlio settled practice of 

the et. it> take judicial notice of the status 
of any foreign Govt., A for that puriiose, 
in any case of uncertrfiinty, to sock information 
from a Secretary of State, A the information 
so received is conclusive. —Duff Develop- 
ment Co. V. KKT.ANTAN GOVERNMENT, [10241 
A. (’. 797 ; 93 L. J. Ch. 343 ; J31 L. T. 676 ; 
49 T. 1j. R. 566 ; 68 Sol. Jo. 559, H. L. 
tlllHildlli 7H Apld. Kn»dk(’ v. MuHinann, |1()28J A. C. 433 
Mentd. DlrkluHou r. I)cl .Solar (11)211), 4r» T. L. R. 637, 
Sort!) ( 'tun U') land l.\ploiatlon('o,(IU10), Lid i\ lt.(IU30), 
Ul) J. .) < h 1«3. 

1267. Add. Annotations : As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. T. 333. 
(tf’rurally, Mentd. Musmauu v. Engelko ( 1927), 
43 ^J’. L. R. 685. 

1269. Add. .Annotation : Refd. Tiie Fagernes, 
[19271 P. 311. 

1270. Add. Annotation: - Consd. Musmann v. 
Engelkc (1927), 96 L. J. K. R. 824. 

1273. Add. Annotation : —Mentd. The Jupiter 
(No. 2), [1025] P. 69. 


PART II. SECT. 5. SUB-SECT. 2.— 
E. (b). 

752 ii. .f In bo far as HordH 

used by doooabed were Btatemeota of 
facts ; — Held : they were ioadmissible, 
as there was nothinff to show that 
deceased knew them to iio contrary to 
hia pecuniary or proprietary IntcreBts 
when he mode them ; A in no far as 
they related to opinion on what was 
in accused’s mind they were not 
admissible, as they were not statements 
of fact. — R. e. Sobwabz, [1223] 
S.A.8.K.347.— AUS. 


PART II. SECT. 10. SUB-SECT. 1. 

mi.- . 1 Covrer v. Iiou.A nd, 

KjC p. HoLLANP tc W.MHH (1872), 
8 P. R. 212.-- CAN. 

PART III. SECT. 5. SUB-SECT. 2. - E. 

St. A'afirc law, customs umiffes.J-- 
Nocobo t’. NocoBO. 11222] App. D. 
233.- S. AF. 

PART in. SECT. 5, SUB-SECT. 6.- A. 

sv. “ VmtraanUted UrrUort/.‘’i On an 
appeal by the Crown from I bo dl»- 
iniSbal of a ohorae under Govt. Liquor 
Act, it was oblected that the notiue of 


I iutoutioa io appeal was not lilod until 
the 20th day after the conviction, A’ 
that tlicre was lui proof boforo tho et. 
I ttiat tho place wheio tho cuuso of tlio 
I jufornuitlou or coiupluiut urohu uas 
situate 111 unorganised f>orritory - 
* Iff Id : in view of s«*fjt. 1 03 of Nummary 
Convictions A el, &; of tho deflnltion 
j of ” unorganised territory *' 4n tho 
I Interiiretfitlou Art, the et, must take 
judicial notice of tho fact tliat sahl 
{ piuco was in unorganised territory. 

1 U. fx rel. Nulmin v. Cahhanpxv 
1 (H. C,), (1222J 1 W. W. R. 86G ; .OJ 
i Gau. Grim. Gas. 320.— CAN. 
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OaM ]m-1488a. Enolkh abd Emfibb Dia3SST Sufplehebt. 


1282. Add* Armotaiion : — ^Mentd. Manchester 

Corpn. V, Audensbaw & Denton U. D. Councils 
(1928), 189 L. T. 609. 

1801. Add, Annotation: — ^Reld. Brown v. Leech 
(1924)^ 94 L. J. K. B. 48. 

1306. Add* Annotation : — Aa to (1) Reid. Addie 
(B.) & Sons (Collieries) v* Dumbreck, [1929] 
A. 0. 868. 

1810. Add. Annotaiiona : — Reid. Lawrence v, 
Matthews (1924). Ltd. (1928), 97 L. J. K. B. 
768 ; Holden v. Premier Waterproof & Rubber 
Co. (1930), 170 L. T. Jo. 636 ; Smith v. 
Stepney Corpn. (1929), 22 B. W. C. C. 451. 
1888. Add. Citationa [1925] 1 K. B. 899 ; 94 
L. J. K. B. 497 ; 132 L. T. 267 ; 17 B. W. 
C. C. 221. 

Add. Annotationa : — Reid. Welsh Navigation 
Steam Coal Co. v* Evans, [1927] A. C. 834; 
Nugent V. Londonderry CoUieries (1929), 141 
L. T. 619. Mentd. Yoimg v. Londonderry 
Collieries (1924), 17 B. W. C. C. 215 ; Kennedy 
V* Horden Collieries, Bamford v. Charlaw & 
Sacriuton Collieries, Bevan v. Joicey, [1925] 
2 K. B. 438. 

1877. Add. Annotaiiona : — Refd. Robert A. Munro 
& Co. V. Meyer, [1930] 2 K. B. 312 ; Lever 
Bros., Ltd. V. Bell (1930), 47 T. 1.. B. 47. 

1882a. .] — Haupax’s (Lord) Case (undated), 

cited in Bull. N. P. at p. 298a. 

Annotation ."^onid. Williams v. East India Co. (1802). 3 
East. 192. 

1402. Add. Annotation : — Expld. Lai Cuand Mar- 
wari V. Mahant Bamrup Gir (1926), 42 
T. L. B. 169. 

1418a. .]— Jn the Goods of Sergeant 

(1872), 26 L. T. 669 ; 36 J. P. 696 ; sab nom. 
In the Goods of Serjeant, 20 W. R. 872. 

1421a. .] — (1) If a person has not been 

heard of for a term of not less than seven 


years, there is a presumption of law that he 
is dead. (2) The onus of proving the death 
of the person at any particular date must rest 
with the person to whose title that fact is 
essential. — Lal Chand Mabwabi v. Mahant 
Rambup Gib (1926), 42 T. L. B. 169, P. C. 

1437a. .] — ^A husband fmpealed from a main- 

tenance order of 2s. oa. a week made by 
justices on the ground that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, & she had not proved his death so as 
to validate her marriage to applt. on Feb. 28, 
1930 ; — Held : the justices were wrong in 
ruling that the onus was upon applt. to 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife the 
prt*vious liusband wei*e still living together 
as a maiTied couple in 1926. The appeal 
was allowed & the order discharged. — I vett’ 
r. IvETi' (1930), 143 L. T. 680 ; 94 J. P. 237 ; 
28 L. G. H. 479. 

1446a. On party to whose title fact essential.] — 

Lal Chand Mabwabi v. Mahant Bamblp 

Gm, No. 1421a, ante. 

1450a. .] — Doe d. France v. Andrews 

(1850), 15 Q. B. 766 ; 117 B. R. 644. 

Annotations : — Consd. Prudoutial Abhco. v. Edmonds (1877), 
2 App. das. 487 ; Lyell v. Kennedy (1887), 50 L. T. 647 ; 
Re StoUory, Weir v. Treasury Solicitor, [10261 Ch. 284. 

1489a. — There is no presumption of law as 

to survivorship among persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, &> if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined . — Be Nightingale, Uabobeaves 
V. Shuttlbwobth (1927), 71 Sol. Jo. 542. 


PART 111. SECT. 6, SUB-SECT. 

0 1. .1 — Judicial notice oanuot 

1)0 taken of Iho fact that a partioiiJur 
place Is within a coriuin Judicial district 
or of the dlstanoe of one idaoe from 
another ur of the identity of a place 
referred to in one document with that 
of a place referred to in another docu- 
ment. oven though the iiamoN ho the 
samo. — Hvnks r, Alton, 11928] 3 
W. W. 11. 201.— CAN. 

PART III. SECT. 6. SUB-SECT, 7.-D. 

h i. Bar-roonx — Place where Ixguor 
kejk.J — On the desoriptiou of a room 
as a bar-room of lieouaud promisea, 
judicial notice is to he taken that this 
is a room whore alooholie liquor is 
kept. — F ranck v. HirMruJiKVH, 11920) 
8. A. S. R. 214. —AUB. 

PART III. SECT. 5, SUB-SECT. 7.- G, 

q I. S P. — R. V. MclhTKRSON (1915), 
3.3 W. L. R. 21 ; 9 W. W. R. 613 ; b 
Sask. L. R. 412.- CAN. 

qii. /lomr-brcw — IrUoricoiivg liquor.] 
— The ot. will not take judiulol iiotioe 
of the fact that bome-brow' is an 
intoxioatlnir limior. — R. v. Marshall, 
[1925] ID L. R. 1132 ; 43 Can. Crim. 
Cos. 253 ; [1924] 3 W. W. R..866.— 
CAN. 

• I. Mode of eondudxno traffic — Stop- 
pinff'plaoes for trams.] — HeUt : the ot. 
could take Judicial notice of the mode 
of conduetinfr trafSc on an established 
system of tramways In a city 4c its 
suburbs. Inoludlna tlie fact that there 
were reoogidsed stoppliur-plaoes for 
trams . — lie Ryk-Law maps bt Prus- 
PKCT District Council, Ex v. Hill, 
(1926) S. A. 8. R. 326.— AUS. 


PART HI. SECT. 6, SUB-SECT. 6.— A. 

sv. JSvidetioe of — Whether Public 
Administrator requires same as rirurt of 
law.\~lU Tjkrbtrom (1905), 1 W. L. R. 
38.5.— CAN. 

PART III. SECT. 6, SUB-SECT. 6.— B. 


sw. General rules.) — Then* nro two 
Kionnds uyou which tho ct. will make 
an order prcbumiue death : (a) when 
tho time elapsingr hotwoon disappeai- 
unce He the application is so loni; as to 
raise the inference (hat the person w 
dead ; ((*) when the pen»ou disappeaml 
m circuuiHtunees wliich lead to the 
iiifen'uco that bo died at a particular 
time.— /fe W'lPnicoiiSB (1929), 50 

N. L. It. 311.-- S. AP. 


1410 xviil. .1 — Re Jbuw, 

[19261 I W. W. R. 735.— CAN. 


1410 xlx. .] — Re Dk Mills 

(Alta.), [1926] 3 D. L. R. 140 ; [1926] 
2 W. W. R. 148,— CAN. 


1410 XX. .]—Re Hickey, 

Dw’yer V. niCKKY. [1925] V. L. R. 
270 ; 31 Argus L. R. 261.— AUS. 


1410 xxi. — .] — U. married 

M. iu 1899, who desertM her In iteo. 
Casual inquiries us to his whereabouts 
were made, but ho was not afterwards 
heard of. B. made his will on May 1 1, 
1915, & went through a form of 
marriage with H. on June 24. 1916 : — 
IJeld : tho death of M. should be pre- 
sumed so as to qualify H. tt> remarry B. 
In 1915, & therefore B 's will was 
revoked by bis marriage.— In the 
Estate of Barnsyt, 22 Tas. L. R. 83. — 
AUS. 

1410 xxU. — .1— The ct. has 

Jui'isdlction to declare that a person 
who has not been heard of for luoni 
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than seven years shall be presumed to 
bo dead, even though the solo object 
of appet. in obtaining tbe declaration 
is to clear the way for his or her 
reniaTTiugo . — Re l)iST.nu, [1929] 3 

1). L. H. 763 ; 2 W. W. R. 327 ; 38 
Man. 1.. R. 279.- CAN. 

IX. Death of torifar of old letters .] — 
Where papers about 45 years old are 
produced before a ot. It may presume, 
in tbe absence of evjdenoe to the oon- 
trar>, that the writer was dead at the 
time they were produced. — J abbab 
ALI SARDAR V. MONMOHAM PANDBY 
(1928), I. L. R. 66 Calc. 1216.— IND. 

1413 v. .) — Re Tomes 

(Mau.), [1927] 2 D. L R. 864 ; [1927] 
I W. W. R. 429.— CAN. 

1413 vi. Strong 

incentive to disappear — Death not pre- 
sumed .] — O’Donnell v. North Ameri- 
can Like Assurance C3o., [1927] 3 
D. L. U. 412 : 60 O. L. R. 502.— CAN. 

PART III. SECT. 6, SUB-SECT. 6.— 
C. (a). 

1423 ii. Under Indian Evi- 

dence Act, 1872, s. 108, when tho ot. 
has to doteruune tho date of the death 
of a person who has not been heard of 
for a period of more than seven years, 
there is no presumption that be died 
at the end of the first seven years, or 
at any particular date. — L al (Thand 
MARWARI V. KAMlttTP OiR (1926), 63 
L. K. Ind. App. 24.— IND. 


PART 111. SECT. 6. SUB-SECT. 6.— D. 

t i. .J— Re Forsyth <N. S.), 

(19271 2 D. L. R. 72.— CAN. 


PART HI. SECT. 6. SUB-SECT. 6 — F. 

1497 I. Whether presumption eziate.] 
— Although death wUl, In » proper osse. 



VciL Zm— BfUenoe. Oases 1605-«M8. 


1505. Add, Annoiaiiwns : — ^Refd. Re Deloitte, 
Griffiths V. Deloitte, [1926] Oh. 66; I. B. 
Comrs. V, Bone (1927), 13 Tax Oas. 20. 

1526a. .]—Haijfax’s (Lord) Oasb (undated), 

cited in Bull. N. P. at p. 298a. 

AnnolaUM Williams v. Bast India Co. (1802), 

3 Bast. 192. 

1581. Add, AnnoUUion: — Refd. Busby v, 
Avgherino, [1928] A. C. 290. 

1545. Add, Annotation: — Mentd. Manchester 


Corpn. V, Pamworth (1929), 46 T. L. R. 

8o. 

1581. Add. Amioiation : — ^Mentd. Jones Ac Aitwood 
V. National Radiator Co. (1928), 46 R. P. 0. 
71. 

1584. Add, Annotation : — ^Mentd. Smith’s Potato 
Criiros V. Paige’s Potato Crisps (1028), 45 
B. P. 0. 132. 

1586. Add. Anjiotation : — Apld. Re Davis’s Trade 
Marks, Davis v. Sussex Rubber Co., [1027] 
2 Oh. 345. 


Part IV. — Documentary Evidence. 


1633a. Entry In marriage register.] — Wyatt v . 
Rochfort (1837), 1 Jur. 692, N. P. 

1664a. .] — R. V. McCartney & IIansen 

(1928), 20 Or. App. Rep. 170, O. C. A. 

1708. Add, Annotation : — Mentd. Wing Lee v. 
Lew, [1926] A. 0. 819. 

1820a. .] — Where an order is given 

verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as a memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum. — D ali- 
SON V. Stark (1802), 4 £sp. 163 ; 170 E. R. 
077, N. P. 

Annotaiion : — ^Rafd. R. v. Wrangle (1835). 1 Uur. 8c W. 41. 


1867. Add. Annotation : -Refd. It. r. AiuierHon 
(1020), H2 L. T. 580. 

1894. Add, Annotation: — ^Mentd. Berners r. 
Fleming, [1025] Ch. 264. 

1896. Add. Annotation : — Mentd. Macaulay v. 
Guaranty Trust Co. of New York (1027), 44 
T. L. R. 90. 

1938a. .] — Where pltfs. called defts.’ solr. : — 

Held : ho could state whether ho had a lease 
in his possession, but as he know nothing 
about it except as attonioy for defts., ho 
could not be called upon to give any evidence 
about it. — Roupbll v. Hawh (1863), 3 
P. A P. 784, N. P. 

2048. Add. Annotation -Mentd. Lala Xndar 
Prasad v. T^ala Jagmohau Jlas (1027), 43 
T. L. H. 530. 


be preBuxaed, there la no presumption 
that the person died without isrtuc. — 
Re SAUOT>Kas, Park v. Austin, (1928] 
N. Z. L. R. 391.— N.Z. 


PART HI. SECT. 6. SUB-SECT. 7. 

I i. .1 — Maokae V. Walsh (1927), 

27 S. R. N. S. W. 290 ; 44 N. S. W. 
W. N. 71.— AUS. 


PART III. SECT. 6. SUB-SECT. 8. 

1626 II. .3—11. V. O’Haka (N. B.) 

(1927), 48 Con. CWm. Gas. 231,— CAN. 

1 (p. 178) i. As to deliorry of package 
by common carrier to conaifftiee.] —Where 
a package is dellrered to a railway or 
express co., or other similar common 
carrier, for transportation to a named 
oonslgnoo, 8c the oousignoo roceives 
a package answering the description 
of that sent by the consignor, it will 
be held, in the absence of proof to the 
ooatrary, that the package sent was 
Identioal with that roceivod ; Sc where 
a package has been so delivered to such 
a common carrier for transportation, 
it will be held that it was received by 
the Gonsignee In duo coarse, unless there 
is proof to the contrary. — R. v. Pinno, 
11925J 1 W. W. R. 737.— CAN. 

r (p. 179) i. Ae to party being adminie- 
irotor.l— S hith v. McLkan (1868), 7 
N. 8. R. (1 G. & O.) 310.— CAN. 

PART III. SECT. 7, SUB-SECrT. 1. 

t i. .1 — Rkilt f». London 

CJOKPN. 1891), 14 P. R. 171.— CAN. 

til. .1 — Clousbo. Oolbman 

(1896), 16 P. R. 541.— CAN. 


PART HI. SECT. 7, SUB-SECT. 2. 

b i. AccrrfMm.l— A view 

by the ct. of the place of the alleged 
accretion is not merely for the purpose 
of appreciatiim the other evldeaoo 
but also for the purpose of assisting 
the ct. in reaching a proper conclusion. 
— CiAiUu: V, Edmonton (Can.), {1929J 


4 I). L. II. 1010; r(m.,ll928J2B. ii. K. 
ir*l ; J W. W. K. ; 23 Altu. L. it. 
23.5. -CAN. 

PART HI. SECT. 8. 


I 1693 X. Aature rf- application of 

rule .] — Tho principle that the cvklunce 
of a witness who tostUlus affirmallvoly 
that a ermvorsation took place is more 
valuable iiian the ovldunoo of one 
equally trustworthy wito denies Uie 
convorbatiou, is not a rule of law. Sc 
I should only be used with a duo regard 
to the olrcumstauces of each case Sc 
should not lie resorted to until other 
I means of testing credibility have 
{ failed ; & it should not be appllori In 
a ease wherein tbo convorsutiou in 
question constitutes tho particular 
matter at issao between ttio parties. — 
I MoNAitoir Lumber Ck)., Ltd. v. J'bbby 
.), 11927) 3 D. L. It. 881 ; [1U27J 
W. R. 71.—CAN. 


(8aek 
3 W. 


1696 I. Telephfuie conversation 

overheard by bystander.] — Held : the 
nature of the testimony, tho possibility 
of dishonesty Sc tho coaueotiou of the 
witness with tho matter, wore olronm* 
stances to determine the weight of 
testimony, hut were not valid giounds 
for rejecting the evidence so long os it 
was not hearsay. — W ariik.v OvsowbkI 
Sc Oo. V. Fobbt Sc (;o. (1912), 23 
O. W. R. 311 ; 40 S. C- 11. 642. - CAN. 


PART IV. SECT. 2, SUB-SECT. 10. 

1762 il. — S'OULDH V. Bowlkb 

(1908). 8 W. L. R. 189. -CAN. 


PART IV. SECT. 6, SUB-SECT. 2. -B. 

• I. WiU filed in office of Hurro- 

mde-Qenrral of another province .^ — 
Secondary evldenoe of a will devising 
real estate In this province, the original 
will being filed in the oiDce of the 
Burrcmte-General of Nova Scotia, is 
not admissible, there being no ovidenre 
of any law of Nova Scotia probibitiiig 
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I the romoval of the will.- Dok d. 
(}n..Moi;iiv. Wiiii’NKV (1838), 2 N. S. R. 
(Bor.) 514.- CAN. 


PART IV. SECT. 6, BUB-SECT. 8.— A. 

b 1. .]— 8.MIT1I V. NBVILLBS 

(1859), 18 U. O. U. 473.— €AN. 

b ii. .1 — Glmn Bain Rural 

Municipauty t>. Halry (Bask.), [1927] 
3 D. L. K. 474.— CAN. 


I PART IV. SECT. 6, SUB-SECT. 4.— 0. 

1941 i. UunlwaU originals.] — Deft. 

' lot laud to pltf., Sc a loaso baring been 
I wiltteu, A. affixed seals 8c slguou their 
names to it. It was then agnied that 
A. should make a oopy of tho lease 8c 
I execute it for them lo liie same manner ; 

I he did HO. 8c att^irwards. In the presence 
of both parlioH, dolivored one oopy to 
pltf. & the ether to deft. : — Held : they 
woni duplicate originals. 8c either of 
them was primary ovldunon. — Lronard 
t>. Youno (1858), 4 All. 111.— CAN. 


PART IV. SECT. 6, SUB-SECT. 6.— A. 

o 1. .1- Qouoh V. Moliiuin: 

(1800), 10 O. P. 106.— CAN. 

q 1. ItrronslrucUU cash 

hook.]— A Are in the o/Urje of tho 
secretary •treasurer at the yltf. rnnnicl- 
pallty having destroyed mom of tie- 
pltf.’s records thoreln, IncJiidliig tJie 
record of payment of titxes made bltice 
tho last audit, tho Hecndary-trciasuror, 
under the authoritv of the council, 
employed an offiro asMlHlaut SC oan- 
vassera. who ci^unplled from the sur- 
viving records & from rcfjolpts, ohoques 
& other evidetire in tho bands of 
taxpayers a statement called ** the 
reconstninted cash b<iok.** showing the 
amounts paid by them during two 
months of 1921. In an action agaltini 
the secretary-treasurer to reoov«i- an 
amount alleged to have bei'n miM 
appropriated by him daring 1921. 
pltf. sought to charge him wftii tin* 



Cases 2129a— 2643. English and Empire Digest Supplement. 


2129a. .] — Copies cannot be put in of 

letters of which notice to produce ought to 
be given. — ^R. v. Morgan, [1925] 1 K. B. 
762 ; 94 L. J. K. B. 672 ; 133 L. T. 94 ; 89 
J. P. 186 ; 28 Cox, C. C. 1 ; 18 Or. App. Rep. 
180, 0. 0. A. 

2804. Add, Annotations: — ^Mentd. Rodwell v. 
Wade (1924), 23 L. G. R. 174 ; Keeling v. 
Wirral R. D. C. (1925), 23 L. G. R. 201. 

2845a. .] — Dobbeitt v. Meux (1854), 15 

C. B. 142 ; 2 C. L. R. 807 ; 23 L. J. C. P. 221 ; 
23 L. T. O. S. 144 ; 2 W. R. 480 ; 139 E. R. 
374. 

2475a. .] — Doe d. St. John v. Hobe 

(1799), 2 Esp. 724 ; 170 B. R. 510, N. P. 

2476a. .]— 'Wallisa v. Broaobknt 

(1836), 4 Ad. & El. 877 ; 2 TIar. & W. 40 ; 

6 L. J. K. B. 269 ; 111 E. R. 1014. 

2477a. .] — Oheveley v. Fui.leji (185.3), 

13 0. B. 122 ; 1 W. R. 152 ; 138 K. R. 1143; 
suh nom. Puller v. Cheveley, Saund. & M. 
101 ; 20 L. T. O. S. 278 ; 17 J. P. 105 ; 17 
Jur. 736 

2480a. .] — D ARRIS v. Chapman (1868), 

17 L. T. 517, N. P. 

2486a. Though receipt for penalty erased.] — 

Apothecaries’ Co. v. FKRNYHOuan (1826), 2 
0. & P. 438 ; 172 E. R. 199, N. P. 

Annotation : — Refd. It. v. I'roHtou (1 8.'U ), 3 Nov. & M. K. IL 31 . 
2501. Add. Annotation : — ^Mentd. Ladies’ Hosiery 
& Underwear v. I’arkor (1020), 46 T. L. it. 43. 
2518a. To prove amount originally claimed.] — 
WiOKEs V. Tanner (1848), 10 L. T. (). S. 
604, N. P. 

2538. Add. Annotations: — Mentd. Ellesmere, Earl 
V. Wallace, [1 020] 2 Cli. 1 ; Kennedy v. Thomas- i 


sen, [1929] 1 Ch. 426 ; Weddle, Beck v. 
Hackett, [1929] 1 K. B. 321. 

2544. Add. Annotation: — ^Mentd. Ellesmere, Earl 
V. Wallace, [1929] 2 Ch. 1. 

2544a. .] — One paper containing 

two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred : — Held: sufficient to legalise 
the evidence of such contract. — ^P owell v. 
Edmunds (1810), 12 East, 6 ; 104 E. R. 3. 

Annotations: — Retd. Ogilvie v. Foljambe (1817), 3 Mer. 53 ; 
Bradshaw v. Bennett (1831), .0 C. & P. 48; Shelton v. 
Llvlus (1832), 2 Or. & J. 411 ; Bartlett v. Pomoll (1836), 
2 Har. & W. 16 ; Evans r. Pratt (1842), 3 Man. & G. 759 ; 
Eden v. Blake (1845), 13 M. & W. 614 ; Brett v. Clowscr 
(1880). 5 0. P. D. 376. 

2570. Add. Annotations : — Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. B. 168; Re 
National Benefit Assce. (1927), 71 Sol. Jo. 880. 

2583a. Objection doubtful.] — ^An objection 

that a document requires a stamp will not be 
given effect to if the point is doubtful. — 
Westlake v. Adams (1858), 1 F. & F. 183, 
N. P. 

2587. Add. Annotation : — Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

2603. Add. Annotation : — Refd. Koechlin v. 

Kestenbaum, [1927] 1 K. B. 880. 

2614. Add. Annotation : — Mentd. Gregg v. 

Richards, [1926] Ch. 521. 

2639. Add. Annotations: — Refd. R. v. Lincolnshire 
JJ., Ex p. Brett, [1926] 2 K. B. 192. Mentd. 
Palmer v. Crone, [1927] 1 K. B. 804. 

2643. Add. Annotation .’—Mentd. R. v. Minister 
of Health, Ex p. Vaffe, [1030] 2 K. H. 08. 


receipt ot the sum which was shown by 
said " roooustruetod cash book *' as 
received & said book was submit tod 
in evidence : — TIeM ; sold book was not 
admissible afpoinst deft. ; its contents 
wore not obtained in tho manner con- 
templated hy llnral Municipality Act 
&, tncrefore. It did not, oven if it liad 
boon wholly compiled by deft., con- 
stitute an ucknowlodtpiuunt by him, us 
the entries in the oilfrlual cash l)ook 
woiild have done ; ho had not so 
recoRnised or acted upon it us to make 
Its contents evidence oiaralTist him ; it 
was not seuoudury evidence of tiiu 
destroyed cash hook ; ic, the necessary 
foundation not haviug l>een laid for tiie 
purpose. It was not udmissibln us 
secondary ovideiice of tho taxyajers’ 
receipts & chouuos. — Glkn Bain 
lUTRAL Municipality r. Halky. tlD28j 
3 D. L. R. 306 : 11928] 2 W. W. 11. 184, 
288 ; 22 Sask. L. It. 559.— CAN. 

PART IV. SECT. 5, SUB-SECT. 5.— 

D. (0). 

sp. Affidavit of petitioner —Ahsenre of 
particulars of search made.] — 7£e Bkll 
(1871). 8 Ch. Ch. 239.— CAN. 

PART IV. SECT. 6. SUB-SECT. 5.— 

E. (a). 

206S Iv. .]— Marvin v. 

CUOTIB (1857), 6 C. P. 218.— CAN. 

2058 V, Evidence of sub- 

scribing tc((nc»8.J — In cjoctmout by 
trustees ot a Wesleyan Methodist ooii- 
(cregatlon f»»r the parsouase property, 
e Booroh for fc the loss of the deed fi'om 
the patentee to the trustees at the 
porsona^e home haviaff been proved : 
— Held : the evidenoo of the sub- 
soribine witness as to the cxeontion 
of the doud & memorial, with a copy 
ot the memorial oertifled by tne 
regristrar, was oioarly suffloient secon- 
dary ©videnoe. — Ainlbtvixxs Trustsb 


\Ve‘4lkya\ MicrnoDLST (iiniu'ii r. 1 
(IKI'WKR (1874), ‘23 (’. P. 533. -CAN. ‘ 

2063 i. WntUn diclarnikm hy tfutator 
- mil. 1 — A lost w ill may bo proved I 

by soooudary evidence. The ovidouco j 
a siiiRlc witm*ss, thoufrh Interested, ' 
Avljoso vcnvclty competency Is un- I 
impeachable, is suHlcicnt, Ac proi)alo 
will be pTHiitod to such an extent us ] 
lu» Is abJo to prove it. lleciurutions 
relative to tho will beenmo secondary 
evidence if it Is lost. -Itt I’ikr’h Will 
( 1882), 6 Nlld. L. It. 41.5.— NFLD. 

St. Lost deed— Memorandum inude hy 
prtd<cessor in title.] — In seokinx to 
iirove the existence & contouts of a 
lost deed, a memorandum made in a 
book, by a person throuffh whom 
petitioner claimed, was held not to 
no evidence in favour of petitioner. — 
lie Bell (1871). 3 Ch. Ch. 239.— CAN. 

8V. Copy produced from cus- 

tody oj successors of grantee — With 
indurst uu nt signed hy three predecessors 
in titli.]- t'KEniiAYA r. S^ubbamanya 
S oMAYA-riU-U (1929), L. B. 56 Ind. 
App. 146.— IND. 

. SECT. 9, SUB-SECT. 3.— A. 

sw. Of power of attorney — Proof 
of contents of original only. J — Whore an 
otlioe copy of a power of attorney, 
purportiugr to have been executed, 
was put in evidence ; — Held : Con- 
veyancing & Law of Property Act, 
1881, 8. 48 (4), meroiy obviatos the 
necessity for production of an original 
instrument by enacting that an uffloe . 
copy of an Instrument deposited as i 
therein provided shoU, without further 
proof, be suffloient ovidenoe of its 
contents, but the sect, does not make 
. ... j copy evidence either of the truth 
of the contents or of tho identity of the 
person by whom tho original was mode. | 
— O’Kank V. Mullak, (1925J N. I. 1. 


PART IV. SECT. 9, SUB-SECT. 5.— A. 

f. Jievsd. on other grounds, 18 A. IL 
135. 

PART IV. SECT. 10, SUB-SECT. 4.— B. 

Bx. To u'hat documents rule applicable 
— Xoticc of njipeal.] — As a notice of 
appeal i.s nut an instrument tendered 
in evidence, but merely a step in the 
prooeduro of appeal, tho failure to 
stump It cannot bo rectlUed under tho 
proviso to sect. 22 ( 1 ) of Act 30, 1911.- 
Annama r. Exphehs Coi.TxmoN 
Agency (1929), 50 N. L. B. 77.-- 
S. *“ 

PART IV. SECT. 10, SUB-SECT. 8. 

2608 i. Einalitu of judge* s ruling .] — 
Once tho trial judge, with the quebtion 
of the want of proper stamp present 
ill his mind, has actually admitted a 
document in evidence, Stamp Act, 
8. 36, prevents such admission being 
eiillcd ill question, cxeinit as provided 
m s. 61, at any stage or the same suit 
or proceeding, & hence in appeal, on 
tho ground that the instrument has 
not boon properly stamped. — G ubpah 
MaiiaAI Chand r. Gubanditta Mal 
( 1929), I. L. IL 11 Lab. 77.— IND. 

PART IV. SECT. 11, SUB-SECT. 2. 

2834 iL .]— Where, In 

an action for wages &; overtime, based 
on the award of the Commonwealth 
Ct. of Conciliation Sc Arbn., the offly 
evidonee of tho award was a printed 
document purporting to be a oopy of 
the award bearing the imprint ** By 
authority : H, J. Green. Govt. Printer, 
]Melbourne ; — Held : the award was 
not proved. — ^Mid-North Electricitt 
Co., Ltd. r. Rutherford, [1927] 
S. A. S. R. 273.— AUS. 

PART IV. SECT. 11. SUB-SECT. 4.— A. 

2667 I. Hes inter alios acta — 

Convidion for murder.] — On an applica- 
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Vol. XXn.--~EWdence. Oases 268a-8I66a. 


. Add, Annotalion ;~Mentd. A.-G. v. Hornsev 
B. C. (1926), 43 T. L. B. 92. ^ 

2685. Add, Annoiationa :~Mentd. A.-G v, Hornsev 
B. C. (1926), 43 T. L. R. 92; Reigate Corpn. 
V, Surrey County CouncU, [1928] Ch. 359. 
2693. Add, Annotation : — Mentd. Bourneinouth- 
Swanage Motor Road & Ferry Co. v, Harvey 
& Sons, [1920] 1 Ch. 686. 

2707a. .] — Davies V. Lowndes (1835), 1 Bing. 

^ ^odg. 125 ; 2 Scott, 71 ; 4 
L. J. C. P. 214 ; 131 B. R. 1247 ; on appeal 
(1838), 4 Bing. N. C. 478, Ex. Ch. 

AnnoiatioTia: — Mentd. CJowlcy r. Cowley, fl901] A. C. 450 : 

Jie Cii-oonwood, Qoodhart v. Woodheod, 11902] 2 Ch. 198. 
2709. Add. A7inotation : — Folld. Little r. Little, 
[1927] P. 224. 

After this case add, “ *SVr, aluo, IIvshand & 
Wipe, No. . 2763a.” 

2722. Add, Annotation : — Consd. Partington v, 
Partington & Atkinson, [1925] P. 31. 

2723. Add. Annotation : — Consd. Partington v. 
Partington & Atkinson, [1925] P. 31. 

2733. Add. Annotation: — Generallt/, Mentd. M.n-s- 
laud V. Taggart, [1928] 2 K. B. 417. 


2757a. .] — In a suit for restitution ()f 

conjug.'U rights, the validity of the marriage 
in Jamaica having been proved in a previous 
suit of a similar nature between same parties, 
further proof of its validity was not required. 
— Vebney 0. Verney (1920), 36 T. L. it, 203. 
2825. Add. A^inoiations : — Mentd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 291 ; Re<*kitt 
V. Barnett, Pembroke & Slater, [1U28J 2 
K. B. 214. I 

2880. Add. Annotation : -Refd. Bnjwti v. Dageii- j 
ham Urban Council, [1929] 1 K. B. 737. ' 

2971. Add. Annotation ; — Mentd. Ciilb(‘y v. (nibe.v, I 
[1927] P. 197. 

3036. Add. Annotation : --"Raid, Selbv v. Atkin.*- 
(1926), 135 L. T. 45. , 

3107. Add. Annotation : —Mentd. lie 'PrariMferred , 
(/ivil Servants (Ireland) Compensation, 1 1929] 
A. C. 243. 

3122a. .] — In proceedings in the et.s. j 

of this country by or against the ruler of a j 
colonial State whose status is disputed a ^ 
written statement by tfie Secretary of State ! 
for the Colonies that the ruler is an inde- 
pendent foreign sovereign is equivalent to a < 


communication from the Crown &, therefore, 
conclusive, ^ the ct. will accept it without 
consideri?}g whether it is borne out by docu- 
ments which are appended to It. — D uff 
Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385 ; 92 L. J. Ch. 273 ; 
129 L. T. 200 ; 39 T. L. R. 187 ; 07 Sol. Jo. 
260, C. A. 

AntuitalioH: — Apld. Engclko r. Musmauii, (1928] A. C. 

3122b. .] — DuPF Development Co. v. 

Kelantan Government, No. 1201a, ante. 

3125. Add. Annotatiotui ; —Conad, Musmaim v. 
Eiigelko (1927), 96 L. J. K. B. 821. Mentd. 
Dickinson r. Del Solar (1029), 45 T. L. U. 637. 

3157. Add. A 7inoi(it ion : - -Consd. h’c Stollory, Weir 
r. Treasury Solicitor, (1926] (’h. 281. 

3158. Add. Annotation Overd. Rc St(»llery, Weir 
V. Treasury Solicitor, 11926] Ch. 281. 

3159. Add. Annotation : —FoUd. lie Slollcry, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3163. .Idd. Annotation : Folld. lie Stollcry, Weir 
V. Treasury Solicitfu*, [1926] Ch. 281. 

3164. Add. Annotation : -Folld. lie Stollcry, Weir 
V. Treasury SvJicitor, 11926] Ch. 281. 

3165a. Marriage of parents.] — In an action 

brought by ])ltfs., who claimed to he two of 
the next of km of an inU'stale, for administra- 
tion ol lu'i' estate, the usual order for iruiuiries 
as to the next of kin k lieir-at-law of the 
intest ale w.is maih*. In t.iWing iho.se in- 
(luirh's heh>re the master it became necessary 
to })rov<‘ the lawful marriagt' of the parents of 
the intestate b< for«‘ her birth A', as no reeord 
of th(‘ marriage eceild he found, a siirnmoiis 
was taken out i>> pit Is. for the ddi'riuination 
(*f tlu‘ question wbetluM’ three eert ideates of 
biith of three ol the cldhlHui, including the 
intestate, <4 those panuils a certilicato of 
death ol <-ne ol thos(‘ chddien wesre primd 
/arte or any evidcnee f>f the lawful rnariiagc 
of tlas ]»arents : Ihdti : the «s*i 1 ideates were 
admissible, but not atom* sulheient, beeaiise 
taken by themselves they did not identify the 
persons therein mentioned. It would bo for 
th(‘ riuiHter at the iti((uiry to di'lcrininu 
whetluT the eertillciites, taken in con- 
junetion with the other evidence addiieed 
bclore him, were .sunieieiit to establish the 
fact of Tnais'iage hetwism the parents in 
queHiioii. lie WintlCt No. 3J58, overd. — 


tidu by a hUMband, wbe hua killed bis 
wife, or bis attorney for u grunt ot 
adiuinlfcitration a certified cojiy of the 
convlotion is adniisr>iblo, not merely 
as proof of the conviction, but also as 
pi’esumptivo proof of the ootuinisHloii 
of the crime.- -Jie Noble (Sosk.), [1927 j 
I W. W. K. 938.— CAN. 

PART IV. SECT. 11. SUB-SECT. 4.— C. 

2690 i. Evidence of cmnmis«Kn¥ of 
crime - }*resumptive evidence.] — He 

Noble. No. 2667 1, anfr.— CAN. 

PART IV. SECT. 11. SUB-SECT. 6.— 
A. (a). 

2739 i. A'o opporlunUu to cross- 
examine.] — Ileld : tho evidence was 
inadmissible. — J ohnson e. It. (Out.) 
(1911), 13 Exch. C. K. 389.— CAN. 

PART IV. SECT. 11. SUB-SECT. 12. 

3004 I. Uow proved — Production of 
copy printed in Stationery Office ,] — 
The District (X Rules are rules made 
by a minister within Documentary 
Evldcnoe Act. 1925, s. 4, & the produc- 
tion of a copy ol tho rales, printed in 

J.S. 


tho ‘stationery Ofllce, is prinUl fwir 
ovldotico that tho rules have hfoii 
vaildly made. — T anonky r. Disruier 
JunricR for Oounty of Ki- uby, U928] 
1. it. 358.— IR. 

PART IV. SECT. 11, SUB-SECT. 15. - 
A. 

BX. Proof — Writ of exerullun.] — 
Stuart v. Andrews (1827), N. 1). Dig. 
332. -CAN. 

By. .J — Dob d. Sror-KiNO 

V. Watts (1842), 2 Ont. Diif. 2605.— 

CAN. 


PART IV. SECT. 12, SUB-SECT. 10. 

A. (b). 

sa. IJritish consul abroad f 'tiijiroj* 
OH point of law.}— -A IlrlflMli r may 

prove by bis ccrtltlcat© a point ot 
forelfm law which ho is coiupot-ont to 
prove by affidavit.— /fr Hluoman 
Estate, 11928J 1 VV. W. R. 601. CAN. 

PART IV. SECT. 12, SUB-SECT. iO — 
A. (d). 

Bb. CertifimU of professor of 
anatomy.}— A oertifioate from the 
professor of anatomy at the Grant 
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Modloal flolIuEo. llnrnbay, us to oortalii 
boiiOH Hubiiilf ted t (I him for examination, 
not per se udmiHHiblu in ovldonc4>, 
but must bo proved by oalllnE tho 
profoHMor as a wituosH. — U. v. Aiiilya 
(1922). 1. L. it. 47 Rum. 71.- IND. 


PART IV. SECT. 12. SUB-SECT. 14. 

BO. Jieaulotiun of Minister of Crown 
In poHSiumon of proHecutiny cotniHil - 
Whtiher amounts to priu/adion.]— 'I'lm 
fart lhat eouuHol tor the proseoitf ion 
has a copy of a rcKiilafion made by a 
Minister of the Orewii in his 
at tiie trial & uvdilaide for (be perusui 
of tiio Justieo hoHiimf ( in- ( »sf . do<‘H net 
iitneunl Ui Its “ prodie tien ” within 
t'annda Kvldem-e Aft, s. 21, at least 
when no oppei-tunlty Is Kiven the 
lurusrd's eouiiHel to jk rune It or ohjuut 
t.» it. -R. e. Ylk i'm’n a, Ykk Low 
f-).iMlc.), 11029J I I). Ji. It. 191; 50 
Cun. Crlm. Cas. 140, Il'Jitfi] 3 W. W. 
K. .'/'JS.— CAN. 


PART IV. SECT. 12, SUB-SECT 16. - 
A. (a). 

1 1 . - f^aiue as evidence.]— lit: \i a 

V. POHIAOB La i'RAlRIE CoRI'N (lUOU), 
18 Man. L. K. 693.— CAN. 
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0mm S16to-8i88. Ekglisb and Eupibe 

Bs SrozJtiBRT, Ws:m v. Tbbasuby Solzoitob, 
[1926] Ch. 284 ; 95 L. J. Clj. 269 ; 184 L. T. 
480 } 90 J. P. 90 ; 42 T. L. B. 263 ; 70 Sol. 
Jo. 886 ; 24 L. G. B. 173, O. A. 

8177a. Marriage of parents of deceased.]—- 

Be Stolleby, Weib v. Tbeasctey Somcitob, 
No. 3166a, anic. 

3179. Add. Annotation Dlstd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

8287. Add. Annotaiione : — Apprvd. Hendon Paper 
Works Co. V. Sunderland Assmt. Conti., 
[1916] 1 K. B. 763. Folld. Fowler (Leeds) v. 
Uunslot Assmt. C/om., [1917] 1 K. B. 720. 
Expld. & Dlstd. Gateshead Union Assmt. 
Com. V. Bedheugh Colliery, [1925] A. O. 
309. 

3288. Add. CUaiion.-^l B. B. A. 210. 

Add Annotations : — Folld. Fowler (Ijeeds) v. 
Hunslet Assmt. Com,, [1917] 1 K. B. 720. 
Expld. & Dlstd. Gateshead Union Assmt. 
Com. V. Bedheugh Colliery, [1925] A. O. 
300. Refd. Davis v. Pontypndd Union Assmt. 
Com., Bhondda Overseers & Bhondda U. C. 
(1916), 85 L. J. K. B, 1545. 

3289. Add. Citation .•—2 B. B. A. 592. 

Add. Annotation: — ^Expld. Sc Dlstd. Gates- 
head Union Assmt. Com. v. Bedheugh 
CoUiery, [1026] A. C. 809. 

3349. Add. Annotation : — Gonsd. Busby v. 

Avgherino, [1027] 2 Ch. 33. 

3871. Add. Annotation : — Refd. Be S^ jllory, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3876. Add. Annotation : — ^Mentd. Warren v, War- 
ren, [1926] P. 107. 

3877. Add. Annotation : — Gonsd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3888. Add, Annotation : — Gonsd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch. 284. 

3389. Add. Annotation : — Gonsd. Be Stollery, Weir 
V. Treasury Solicitor, [1926] Ch, 284. 

3419a. iS. P. Monisy v. Money & Turner (1927), 
71 Sol. Jo. 666. 

3422a. .] — ^As Jersey is in the 

diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey. — P bitchabd 
V. Pbitouard (1920), 37 T. L. B. 104. 

3428a. .^A marzuage performed 

by a Church of England clergyman in an 
AngUcan Church in Bntish India may be 
proved either (1) by production of the India 
Ofllce certificate, or (2) under Evidence 
(Colomal Statutes) Act, 1907 (c. 16), by 
production of the mai’nage certilioate issued 
from the Church A signed by the clergr 3 rman, 
together witli the relevcint Indian Act. — 


Digest Supplement. 

pAWfeON V. Pawson (1980), 99 L. J. P. 142 ; 
148 L. T, 440 ; 46 T. L. B. 643. 

8428b. Of entry In eeeleslastloal register 

— With relevant Indian Act.] — ^P awson v. 
Pawson, No. 8428a, ante. 

3485a. .] — A marriage In the 

Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certidoate, duly signed by the clergyman, as a 
common law marria^. — ^Matthews v. 
Matthews (1930), 99 lTj. P. 142 ; 143 L. T. 
440; 46T.L. B. 643. 

3486a. South Africa.] — ^Water- 

field V. WATBRFIBLD 4t pRETOBIUS (1929), 
73 Sol. Jo. 300. 

S487a. .] — L. (otherwise 

B.) V. L. (1919), 86 T. L. fL 148 ; 64 Sol. Jo. 
226. 

3448. Add. Annotation : — Generally t Mentd. Per- 
forming Bight Society, Ltd. v. Bray U. D. C., 
[1990J A. C. 377. 

8466. Add. Annotation : — Retd. B. v. Moscovitch 
(1927), 138 L. T. 183. 

3488a. .] — Held : the production of the 

register from the custom house was con- 
clusive evidence of ownership. — M arsh v. 
Bobinson (1802), 4 Esp. 98 ; 170 E. B. 666, 
N. P. 

8608. Add. Annotation : — Mentd. Juggi Lal-Kam- 
lapat & Juggilal-Kamlapat Mills of Cawnpore 
V. Swadeshi Co. (1928), 40 B. P. C. 74. 

361Sa. Stationers* Hall register — Of first per- 
formances of dramatle productions.] — Falcon 
V. Famous Players Film Co., Ltd., No. 
624a, ante. 

8526. Add. Annotation : — Refd. B. v. Minister* of 
H(*alth, Bx p. Yaffe, [1930] 2 K. B. 98. 

3539. Add. Annotation : — Mentd. Poster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

3543. Add. Annotations : — As to (2) Gonsd. Falcon 
V. Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Be Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 

8547. Add. Annotation : — Refd. Stoney v. East- 
bourne B. D. C., [1927] 1 Oh. 867. 

3572. Add. Annotation : — Retd. Busby v. Avghe- 
nno, [1928] A. O. 290. 

3580. Add. Annotation : — Refd. Busby v. Avghe- 
rino, [1928] A. 0. 290. 

3584. Add. Annotation: — Refd. Stoney v. East- 
bourne B. C. & Devonshire (1026), 135 L. T. 
281. 

8589. Add. Annotation : — ^Refd. Busby v, Avghe- 
rino, [1928] A. 0. 200. 


PART IV. SECT. 12, SUB-SECT. 10. — ifcordo, adxuiatdblo uudor ludian 
C. (d) ill. Evldonoe Act, a 35. vanea with the 

■X. OertifiaaU of imptism—AOmis- cir«iimetanoe».-7GANGABAi r. Fakir- 
sMe.] — Spthkrland v. Youmq (1881), (1029), I. L R 64 Bom. 338. — 

1 Mou. L. B. 38.— CAN. IND. 

PARTIV. SBOT.ia,SUB-SBOT.10.— Q. PART IV. SECT. 12, SUB-SECT. 21. 

•sr. Register of ttOrs to land kept ■ 1. tf ow J9f0ved 1— Tbe oontenta 

under Local RegUtrtOwn o/ Tifle of a etatute of aay provlnoe within the 
(irekmd) 1881 (e. 86).]— The above Elue'e domlnionB may be proved by 

register Is a publlo reglBter Sc the the prodootion of a copy parportioK 
dooumentekeptin tbeoffloeforregietra- to be printed under the authority of 
tlou of titles are public dooumente. — the Lenslature of that provinoe.— 
1^ Fitzubrau}, [1026] 1 I. K. 48. — Nortubbn Trusts Oo. v. MoLban, 
IR. jlMd] 3 D. L. R. 03 ; 68 O. L. R. 688.— 

PART IV. SECT. 12. SUB-SBGT. 22. 
•a. Reeords of e eerfl ary of p roo tn eo — 
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ErUrv oe to dAxvery of patent — In 
secretary's handurUtna — IPAeMer proof 
of possession of patent.}--^. : whether 
the evideuoe ox the seoreiary of the 
provlnoe, that it appears by an entry 
in his own handwriting, in a book kept 
for such entries, that a patent was 
delivered to A., Sc that he therefore 
felt sure that it was delivered to A. 
or his servant, but has no xeooUeoUon 
of it. is soiBolent to charge A. In trover 
with the possession of such patent. — 
Uampsok «. BoultoH (1838). 5 O. 8. 
23.— CAN. 



PART IV. SECT. 12. SUB-SECT. 20. 
ss. li < ight of evtdmee.) — The Jm- 
portanoe us evidenee of revenue 



Add, AniM)Ua^:-^A8 to (2) Oonsd. Busby 
V. Avg^erino, [1927] 2 Ch. 33. 

87S4. Add, CitaUon : — 2 B. R. A. 682. 

8790. Add, Annotation :—M9nid, Lord Strath- 
cona S.S. Oo. w. Dominion Coal Co., [19261 
A. 0. 108. 

8808^ ^TOTS V. Haitok (1828), 6 

L. J. O. S. K. B. 231. 

AnnotaUons :’^4kmtd. Bessey v. WIndbam (1844). 6 Q. B. 

1 « 6 ; White ». Morris (1852), 11 0 . b7i015. ^ 

8884. Add, Annotation : — ^Mentd. lliley v. Brown 
(1929), 98 L. J. K. B. 739. 

8887 • Add, Annotation : — Montd. Bernard 
Williams (1928), 139 L. T. 22. 

S850a..— — Following lotters.] — Letters following 
a letter written without prejudice ’* should 
be treated as being also inadmissible, unless 
there is a clear break in tlie chain of corre* 
spondence to indicate that the ensuing letters 
are open.— India Rubber, Guti a Percha & 
Telegraph Works Co., Ltd. v. Chapman 
(1926), 20 B. W. O. C. 184, C. A. 

8860. Add, Annoiaiione : — Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. Mentd/Wing Lee v. Lew, [1926] 
A. 0. 819. 

Add. Annotation : — Refd. Layzell v. Thomp- 
son (1927), 137 L. T. 106. 


VoL ZXXL—Bvideiioe. Guns 8^96—89788. 

8907. Add. AnnoiaHon .•—At to (3) Refd. Moser 
V. Ambleside U. D. 0. (1926), 89 J. P. 118. 

3909. Add. Annotations ; — ^Mentd. Great Western 
Ry. V, Monmouthshire County Coimcil (1929), 
93 J. P. 142; Great Western lUilway v. 
Monmouthshire County Council (1929), 04 
J. P. 6. 

8911. Add, Annotationa : — Consd. Stoney v. Bast- 
bourne R. C. A Devonshire (1926), 96 Ju J. Ch. 
312 ; Trafford v. Thrower (1929), 46 T. L. R. 
502. Refd. Hue v. Whlteley, [1920] 1 Ch. 
440. Mentd. Moser r. Ambleside U. D, C. 
(1924), 89 J. P. 118. 

3914. After this case add “ jScc, also. Highways, 
Nos. 356a, 366b.” 

3919a. To prove state of premises.]— Dob d. 

Fenton v. Butcher (1847), 9 L. T. O. 8. 82. 
3946. Add. Annotations Capel St. Marj', 

Suffolk V. Packard, [1927] P. 289 ; A’tf 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. 0. 243. 

8947. Add. Annotations : — Mentd. Capel St. Mary, 
Suffolk V. l*arkard, [ 1927] P. 289 ; lie 
Transferred Civil Servants (Ireland) Com- 
pensation, [1029] A. 0. 243. 

8950. Add. Citation .-—ISO L. T. 446. 


Part V. — Witnesses. 


3076a. .] — A judge cannot exclude a child- 

witness from the box on the ground that the 
case is unfit for him or her to be concerned 
in ; his power is limited to the usual inquiry 


about the child’s understanding of an oath or 
of the duty of tolling the truth. — 11. v. 
Moscovituu (1924), 18 Or. App. Hop. 87, 
C. C. A. 


S roof that thov were roffoJarly kept iu 
tie course of business. The Legis- 
lature, In sect. 34, has dispensed with 
the necessity of such formal proof, 
which was required by the former Act 
11. of 1855. In order that account 
books may be deemed regularly kept 
in the course of business. It Is not 
necessary to show that they had been 
entered up as A ivhen the transactions 
took place. — Emprkok v. Narbada 
Prasad (1929), I. L, K. 61 All. 864.— 
IND. 

PART IV. SECT. 13, SUB-SECT. 2.— B. 

sb. To prove to whom credit piven.] — 
Whuk o. Millbr (1886), 27 N. B. R. 
143.— CAN. 

PART IV. SECT. 13, SUB-SECT. 4. 

* 0 . Books of raUway companies — 
Ifepair book.] — Canada Central Rv. 
Oo. V. McLaren (1883). 8 A. R. 564. — 
CAN. 

PART IV. SECT. 18, SUB-SECT. 5. 

di. — — .J — ^A book main- 
tained by memben of a family of 
hereditary bards, containing entries 
of dommtio events oooorring in the 
family to which they rendered serrioe, 
the events recorded being sneh as are 
nsnally known to a family bard In 
oonnection with faJs oalliug: — Bdd: 
admissible as evidenoe ooneeming the 
relationship of the membem of the 
family, whose history was entered 
thermn. — ^A nandi e. Nand Ijal (1924), 
I. L. R. 46 AU. 665.— mo. 

PART IV. SECT. 18. SUB-SECT. 7.— B. 

8S4S II. 8 P. Mbrrt r. Machjn 
(1926), 47 N. L. R. 236.— S. AF. 


PART IV. SECT. 13. SUB-SECT. 11. 

3870 i. AdmissiMlitv.]—fJtUi. u 
telegram received by pltf. fnuu 
deceased was not admissible in evldcuco 
without proui that docouticd had sent 
a telegram in those tonus, k that the 
original telegram, signed by deceased, 
had been destroyed or lost. — A damson 
V. Vachon (Soak.) (1912), 23 W. L. K. 
494.— GAN. 

PART IV. SECT. 13, SUB-SECT. 12. 

q I. .J— Will proved before 

a notary public, & recorded during 
the llfetUne of testator, pronoily 
admitted in evidence. —M ureay v. 
Dvrv (1895), 33 N. B. R. 351.— CAN. 

■d. NtcesAiy for vrodtictUm of .] — 
Where pltf.*s counsel in opening bis 
rase stated It as a question i»f legiti- 
macy, & that deft, claimed under a 
will, & the defence was conducted 
without the production of the will, 
as if the statement of the counsel ba<l 
rendered that unnecessary ’.—Held : it 
ought to have been produced. — D oe 
d. Breakry V. Bbrakky (1840), 2 
U. 0. K. 849.— CAN, 

PART IV. SECT. 18. SUB-SECT. 2. 
3958 i. Surveyor's report.] — Held: 
not admissible to prove thr extent of 
the lands he waaemployed to survey. — 
R. V. Prior BBomEBS k Co.. (1925] 
3 D. L. R. 695 ; repeg., [1924] 3 D. L. R. 
817.--CAN, 

PART IV. SECT. 20. 

3962 I. Aecotmts— Carbon cojnes— 
Whether books wUhin Vowdy 
Act. 1918, «. 186.1— Uti.; whether 
carbon ooples of slips showing an 
aoooniit tot goods alle^ to have been 
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^old U delivered nro *' books '* within 
sect. 138 of CJounty Omuts Act, 
U. H. M., 1913. 0. 44 .— Farokv v. 
Hui.yk, 11929J J i). L. It. 6K2; 2 
W W. It. 201 ; 38 Man. L. R. 220.— 
CAN. 

ss. Certificate of uvighinaster.]- Held : 
primA facut ovlurnco only of woJght at 
the time of weighing.— Tend ld k 
Tannas ». Canadian Paoiitio Ry. Co., 
(1927J 3 D. L. R. 095 : [19271 2 
W. W. n. 491 ; 33 Can. l(y. Cas. 86 ; 
21 Bask. L. R. 665.— CAN. 

PART V. SECT. 1, SUB-SECT. 1. - 
A. (a). 

8974 Ul. .H Now trial ordorwl 

in an ataion for negligence, on the 
ground that the trial Judge had not 
expressly dJrorted the Jury that tho 
law required tliat tho case should iiof 
be dccidcKl on tho iostimony of the 
infant pltf., seven years old, who wus 
not sworn, unless It was oorrohoratod 

2 7 some other material evidence ; 

fhongh bo had wanted the Jury to 
consider her testimony veir carefully. 
— Robinson v. Horns k CJo., Ltd. A 
CHUBi’jf, ri028J 1 D. L. R. fllO; I192S] 1 
W. W. it. 76 ; 23 Alta, L. R. 170. 
CAN. 

3974 Iv. .] " Other riiuterlai 

cvldcnoo ’* within tho require inent of 
Alberta Evidence Act. s, 10. that the 
unsworn testimony of a child of tendw 
years must bo corr<i bora ted, means 
cvideiu ‘0 material to the Issue which 
must bo sustained by the party on 
whose Itehalf tho child’s evldonoe is 
oddufvMt ; therefore, when that issne 
is negligence, it moans evldenoe relating 
to the alleged negUgenoe. The evfdeno«> 
relied on as oorrobomtive In the present 
case did not go so tar as to touch the 



Cases 8980a— 4299. English and Empire Digest Supplement, 


8980a. Examination by Judge in private 

— Illegal.] — ^The examination of a child 
witness by the judge in private in order to 
ascertain whether the witness was capable of 
understanding the nature of an oath is illegal 
& is sufficient to invalidate a conviction. — 
R. V, Ditnne (1929), 99 L. J. K. B. 117 ; 143 
L. T. 120 ; 21 Or. App. Hep. 176, O. 0. A. 

4027. Add, Annotation: — Refd. Isaacs v. Cook, 
[1026] 2 K. B. 891. 

4020. Add, Annotation : — Apld. Isaacs v. Cook, 
[1926] 2 K, B. 891. 

4068. Add. Annotation : — Mentd. R. v. Central 
Criminal Court JJ., Ex p. L. C. C., [1025] 
2 K. B. 48. 

4077. Add. Annotations Apprvd. & Apld. Jit' 
Paget, Ex p. Official Receiver, [1927J 2 CJi. 86. 
Refd. Ee Jawett, (1920J 1 Oh. 108. 

4180. Add. Annotation : — Refd. R. v. Bath Com- 
pensation Authority, [1926] 1 K. B. 686. 

4148. Add. Annotation ;--Refd. Minter v. Priest, 
[1029] 1 K. B. 065. 

4161a. Acting for partner.] — A., a solr., being 

(mgaged in negotiations for t-lio sale of an 
estate of his own, dcvolv(*d the conduct of 
the business with regard to it on his partner, 
A: made certain statements to him : — Held : 
the Isolation of solr. & clitmt existed between 
them, & the communications wore privileged. 
— B]^amt8H V. OWKNS (1846), 7 L. T. O. S. 66. 

4190. Add. Annotation : — Consd. Mint r v. Priest, 
[1929] 1 K. B. 666. 

4192. Add. Annotation : — Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4199. Add. Annotation -Apld. Minter v. Priest , 
[1920] 1 K. B. 066. 

4201. Add. Annotation Apprvd. Minter v. IMeat, 
[1929] IK.B. 665. 

4211a. - .] A htatenient made to a solr. by an 

actual or potential lay elieiit is jirivileged, 
tV: whilst it so riMuains cannot be received in 
evidence. -IlAimis r. JIakhis (1930), 99 
L. .1. P. 119; 47 T. L. li. 15; 71 Sol. .To. 
765 ; 28 h. (1. Jt. 611, I), C. 

4218a. .] — (1) Communications 

passing between a solr. & a pi*os})ective client 
with a view to the client retaining the solr. 
on professional business are privileged from 


disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the businesd of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(8) Where the relation of solr. Sc client is 
established, any conversation passing between 
them, to be protected from disclosure, must 
be fairly referable to that relation ; it must 
be for the purpose of giving or receiving 
professional advice. — Minter v. Iciest, 
[1930] A. C. 668 ; 99 L. J. K. B. 391 ; 148 
L. T. 57 ; 48 T. L. R. 301 ; 74 Sol. Jo. 
200, IJ. L. 

Annotatim, .’—Generally, Consd. Harris v. Harris (1930), 47 
T. Ij. 11. 15. 

4217. Add. Annotation : — ^Refd. Minter v. Priest, 
[1029] 1 K. B. 665. 

4218a. — - ,] — Minter v. Priest, No. 4213a, 

ante. 

4228a. .] — ^Pltf., w’ho had been 

employed by deft, to take care of his house, 
but who had subsequently left it, brought on 
action against him for breach of promise of 
marriage. Deft, had threatened to proceed 
criminally against* her on a charge of taking 
away some of his property from the house. 
The ct. refused to compel pltf.’s attorney to 
disclose her place of residence, as deft, knew 
who she was, & had avowed that he sought 
I ho information with the view of effecting 
her arrest on the criminal charge. — Harris v. 
Holler (1849), 19 L. J. Q. B. 62. 

Jw/w/tffum; -Reid. Cox v. Bockett (1805), 18 C. B. N. 8. 

4230. Add. Annotation : — Mentd. R. v. 
Southampton County Confirming Committee, 
Ex p. Slade, [1929] 1 K. B. 2(^3. 

4259. Add. Annotation : —Consd. Minter v. Priest, 
[1929] 1 K. B. 055. 

4275. Add. Annotation : — ^Reld. Minter v. Priest, 
(1929] 1 K. B. 655. 

4286. The lirst line of the text of the paragraph 
should read “ Where at law the party 
calls.” 

4299. Add. Annotation : — Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 


question of nefrllRoneo.— ruTiiBRUivoN 

V. liKTiiBRinuK, 119281 2 D. L. U. 502 : 
[19281 1 W. W. 11. 815; remd., [1929] 
I D. L. 11. 1052; S. O. U. 170.— CAN. 

3076 ii. .] — A child of ten said, 

" 1 know I liavo got to tell tlio truth, 
I know where you go when you don’t 
tell the truth, to gaol *’ : — acid : this 
answer was not luoonslstont with an 
imdorstandiug of tho nature Sc quality 
of on oath, although showing uo 
appreciation of reward 8c piwishmout 
In a future state. — S poonku v. Taylok, 
[1926] a. A. S. U. S96.— AUS. 

3970 Iv. — Canada Eridence 

Act.S. 16.1— SankEY V. llj [1927] 4 
D. L. R. 246 ; [19271 8. O. 11. 4.SG ; 
48 Con. Orlm. Cos. 97.— CAN. 

3070 V. .] — It. r. Friv,- 

PATBICK. [19291 1 1). L. li. 800 ; 1 

W. W. It. 393 : 61 Can. Crlm. 

140 ; 40 13. C. IL 478. - CAN. 

PART V. SECT. 1. SUB-SECT. 1.— B. 

g (p. 390) t. AcfCfU conduct inp 

nose.) — An agent oonduoting a case iii 
tho Burgh police ot. is a competent 
wltaess in the oause. — Campbell r. 
Cochrane, [1928] S. C. (J.) 25.— SCOT. 


p Uj. 391 ) !. .1 — A prosecutor who 

has eouducted a preparatory examlua* 
tion in u magistrate’s ct. is a competent 
uituess for tho Crown at tho trial. — 
H. V. BErium, 11929] App. D. 167.— 
S. AF. 


sg. Jvrynuxn in first actum — On 
hearing of ncrc trial .] — At the hearing 
of a new trial, a Juryman in the flrt.t 
action wrtB called to give eridonco us 
to uhat lu* saw whilst on a view with 
his fellow Jurymen. His ovlilcnoo wtib 
rejected on the ground that having 
been a jurjman In Iho first action he 
was not eompetout to give evidence 
at llie new trial ; —Ih Id : the witness 
was competent to give evidence of 
w'hat ho aotuallv saw ^ observed 
provldetl tho evidonee was otherwise 
aclmis'>ible.— Mapkay r. Elias (192K), 
28 S. B. N. K. W. 340 ; 45 N. S. W. 
W. N. 80.— AUS. 

4001 1. SuIiciTor.l — A solr. Is 

a competent witness for his oUeut, 6c, 
when ho is not lUso Rotlng as an 
ad-v ocate, there is nothing reprehensible 
in Ids being a witness. Widle an 
udvooate can testify for a party whose 
cause he is oonduoting, the praotioe 
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la highly objectionable. — P arky p. 
Parky, [1926] 3 D. L. R. 95 ; [1926] 
2 W. W. R. 185 ; 20 Sask. L. R- 474.— 

GAN. 


PART V. SECT. 2. SUB-SECT. 4.— 
B. (a). 

4060 xxi. .J — Under Canada 

Temperance Act, 1878, s. 123, accused 
is not bound to criminate himself .—R.r. 
Halpin (1886), 12 O. R. 330.— CAN. 

4080 xxii. .1 — The refusal “ to 

answer any question touching the 
ease ” in Liquor License Act, s. 116, 
lumus any question w'hieh may lie 
iawlully put, which the witness is 
utherwiso bound to answ’cr . — Re Abk- 
wini (1899). 31 O. R. 150.-J0AN. 


PART V. SECT. 2, SUB-SECT. 4 .— C. 

4106 i. Who may take objection — Xot 
counsel .] — Tho claim for protection 
against incriminating quesuous is a 
personal one SC must be made by the 
party himself 8c under oath. The 
objeoUon of his counsel will not do. — 
R. p. McIntyre (1009), 7 E. L. K. 50. 
—CAN. 



Vol. XXII.~<Evideiic6. Oases 4805—4829. 


4305. Add. Annotatwn : — Consd. Watt v. Ijonirs- 
don, [1930] 1 K. R. 130. ^ 

4428a. AppUeation to set aside— Whether 

“ in ** action.] — Held : an application by a 
a person, who had been served by one of 
the parties to an action with a subpoena duces 
tecum, to set the subpoena aside was an 
application “ in the action within R. S. O., 
Ord. 62, r. 2, although appet. was not a party 
to the action, & the application could not be 
heard. — R. v. Investors’ Review, T/td., 
Ex p, Wheeujr, [1928] 2 K. B. 644 ; 97 
L. J. K. B. 802 ; 140 L. T. 43 ; 44 T. I.. R. 
724 ; 72 Sol. Jo. 570, D. C. 

4455. Add. Annotation : — Mentd. Busby v. 

Avgherino, [1927] 2 Ch. 33. 

4461a. .] — The possession of a solr. is, for the 

purpose of a subpoena duces teciun, the 
possessionof the client.— Jordan r. Roiiekts 
(1862), 7 L. T. 68. 

4472a. Court not entitled to Impound.] - 

/fcTiLL, Exp. Parronr (1871), 10 W. H. 32.*;. 

4477. Add, Annotations : — Rofd. Jle Cameron’s 
Coalbrook, etc. By. (1859), 25 Bear. 1 ; 
Lockett V. Cary (1864), 3 New Rep. lO.'i ; 
Fowler v. Fowler (1881), 29 W. R. 800 ; Ite 
llawkes, Ackerman v. Lockhart, [1898] 2 
Ch. 1. 

4521a. Put In witness-box but not examined. 

— Held : liis costs of travelling & attending 
the trial ought to be allowed. — F eower r. 
Gardner (1857), 3 C. B. N. 8. 185; 27 
L. J, C. P. 60 ; 30 L. T. O. S. 135 ; 140 E. R 
710. 


4586. Add. Annotation -Reid. The Massilia, 
[1926] I*. 180. 

4594a. — - Witness not called.] — Where a charge 
lor the attendance of such witness was 
allowed, because coun.sel in advising on 
evi<lence thought that the witness was 
necessary: Held: that was a dangerous 
ground on whicli k) prtx'eed, & one upon 
whicli an ailowanct' or disallowance ouglit not 
be founded. 3 'hk Lord Stuathcona 
(N o. 3), (1926] W. N. 270, C. A. 

4649. For “ [circa 1660) ” ren.l “ [circa 1670).” 

4722. Add. Annotation : Retd. R. v. Huntingdon 
(’onOrming Authority, [1929] I K. B. 698. 

4729. Add. {nnotation : As to (2) Refd. R. v. 

\uderson (1929), 112 L. T. 580. 

4729a. Whether obligations of oath understood — 
When witness may be asked.] — A judge is 
entitled U» question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath.- U. V. Wii.soN (1924), 18 Cr. App. Rep. 
108, C. C. A. 

4734. Add. Annotation : Consd. Lala Indar 
Pras,ul r. Lala .Jagiuohan Das (1927), 43 
T. L. R. 536. 

4816. Add. Anno^(tlion'^ : -.4.v to (2) Consd. More 
r. W(‘aver, 1 1928 j 2 K. H. 520. Expld. Minttn* 
V. lVh‘st, IJ92SM 1 Iv. B. 655. Consd. Mint. r 
i\ Priest, (1930] A. C. 55s. 

4826. \dd. \ nnotation : Montd. Buerger r. New 
Y(»rk Bife Assce. (1927), 96 B. ,J. K. B. 1»30. 


PART V. SECT. 2, SUB-SECT. 10. 
sk. Whether Act of 1006, r. 2!i, applies 
in Questions between.] — (Jau,oway v. 
Gallo WA\, [1920] S. C. 100.~SCOT. 

PART V. SECT. 3, SUB-SECT. 3.— * 
B. (d). 

■a. ICotes matte bit polire officer. 1 — 
Notca made by a iM)ilce ofllrer for tht' 
purpose of uj'ikiiif; a report to Ills 
Mupuriur officer aie eoufhlentlul, A’ 
their prodiietioii raiinot bo itiMst^Ml on 
by m’cused.— IIi.NsiiKLwooD v. Afn.i), 
119261 «. C. (J.) 4.— SCOT. 

PART V. SECT. 3, SUB-SECT. 6.— A. 

4493 iii. Kijm rl witness. J — IJcUl: 

a medical witncsH could not W'fusc to 
Kive uvldencA) bccauM* hiM tees had not 
been paid. — It. r. IluBLur (N. H.), 
1192.'>1 1 D. L. It. 494 : 43 Can, Crun , 
Cas. 208.— CAN. ' 

PART V. SECT. 3, SUB-SECT. 5. 

D. (a). , 

4648 V. .] — Where there 

waa sufflcicDt evidence before the trial 1 
Judge to warrant him In lindlnjc that | 
deft, came from Cuba to St. John, not i 
merely bocauae he was a neceMaar> 
witness & wished to testify at a trial 
on his own behalf, bub that he would 
have come as he did bad there been 
no trial of the cause expected : — TTell ■ 
deft, was not entitled to be paid 
travelling expenses under such con* 
ditions. — PcarrY Icr Crkam Co. r, 
O'Goxkbll (1924), 52 N. B. R. 422.— 
CAN. 

4648 vi. - — .) — A witncf>(>, 

who resides abroad, is entitled to tbi^ 
expenses of bclnic brought before the 
ot. to give evidence Sc also to the sub- 
sistence money due during the period 
of detention. The same principle * 
applies to the case of a party whose 
evfdenoe is reasonably necessary & 
material for the purpose of his case Sc 
on his behalL — ^L anoleT tt. D’Abcv 
( 1929), 1. L. R. 54 Bom. 62.— IND. ‘ 

1 i. Whdker applieabU to Hoyal 1 


('oinmtssion.] — 'I’ho rJicht of a niIncMM 
in n civil piocccdinit to prepaymoat of 
♦’(induct money A c\pciH(‘s to A: from 
vvli<*re ho H oniiTcd to bo In ultciuhmee 
is well sultlod. iv’ llic iviMUi prlntiple 
v\hlch apjilloH to u elvil ]»roco<’dln(f In 
one of U.M. Superior cts. of record mu *1 
a fortiori apjily to a ItovnI Com 
Illusion In tno abHcnce of express 
Matntory power. -It. v A ham 
(1927), 50 (’an. Olm. CaH. .‘11 , 3!) 

15. C. it. 101. - CAN. 

PART V. SECT. 3. SUB-SECT. 5. F. 

b i. - A wart! silent as to fits of 
witnesses -/'owtr to (irant fits etsUd 
in arbitrator.]— \ mlcr J'nblk; Worts 
let, H. H. 11. I92B c. 211, H. 21. 
tJio arbltiatorH only arc vested with 
nutboritv to (crant or withhold w^ln♦*^H 
fees In the civhc of anv parlleuhu 
wltnoHS, at any rate to the ovtent of 
Uecldlufr whether HUch f<*es>.hould bo 
included in the hill of cewts for toxa- 
tion or not, & wlint amount of pre- 
paration was reasonably nocc‘Hnary. - 
ffe Gvi.T llKOfl. S: IlmvAHy (192H), 
39 B. C. U. 47(1 ; 1 1928] I W. \V. it. 
71)S.- CAN. 

PART V. SECT. .3, SUB-SE(^. 6. 

A. (dl. 

gz. Defendant without nolicr of privi 
lege.] —An action for fultio arreid does i 
not lie for tlic arrest, und(‘r u 
raplaa, ot a person who was a wit- 
ness in another suit. — T iio.mi^ov v. 
S<’HNKIDKK, 11929] 1 I». L. ft. 989 . 
CO N. .s. K. 329. CAN. 

PART V. SECT. 8, SUB-SECT. 7.— 
A. (0) i. 

4645 i. General rule — Clear case must I 
be made ouf. 1—DEBKOCHKits v. (^I’r.nKc 
LlQCOn COMMIgStOK Sc giMAKU {I922|, , 
37 Ckin. Crim. <^. 17 ; 23 Q. l\ 11. 
427.— CAN. 

4649 iv. .1-A wltiies'V. sum- 

moned by the Hisrh Ct. to give ovldoupc, 
left the Jurisdic’tion without lielng 
disebanrod as a witness Sc without the | 
pcmiisslon of the ct.. In order to avoid I 
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I Kiviiiif ovJiJeiice : Held: such con- 
I duct smoimtcd to contempt, Sc the 
I IJiiirh ('t. Imd Inhcri'nt Jurisdiction to 
piinlHh for thill oontumpt.- Kruaiiim 
M VVKMI.IKK rAUKKl! V. U. (1926), 
1. 1<. it. 1 Ihiii. 2.>7. IND. 

PART V. SECT. 4, SUB-SECT. t. - 
B. (a). 

e L .) 'Plio fact that, a do- 
poiieul , wiiu on hi ini; sworn ralsod his 
ri&clit. hand, did not kiss or toucli tlio 
isllde tield not a ground for holding 
that tho adlduvit was not validly 
sworn. UoiniODiN v. Koca.n (Man.), 
11929] 4 J). J,. If. 1006; ;i W. W. it. 
.109, CAN. 

PART V. SECT. 5, SUB-SECT. 2. 

4769 ii. - Two pUnniiffs 

o ifrussrs.]- Srmble : when theio arc 
two ]>ltfs. Sc both uie witnesscH, deft. 
)i»s not tho right to Insist that whlio 
one of them is Riving his U’stimony 
t he rtthor shall he excluded.- McIntyuic 
r. MciN'TViu;. [1925] 2 W. \V. U. .081.- 
CAN. 

PART V. SECT. 6, SUB-SECT. 1.- A. 

sb. Kcidcnre of fonUrn untnisa - 
Whin interjjretrr allowed.]- yfhWo If 
is dcsirabJo that a foreigner shonid not 
be allowed to give his testlmoii> through 
iin interpreUT If ho really undoi-Hlunds 
Knglit^h, yet whuio a witness fiursisls 
in slut lug his ignorance of English A 
that ho does not understand tlie 
♦luestlons put to liim, Sc there is no 
evidence that ho is not sjieaking tho 
tnith. he should not be forced to testify 
In KnglJsb, especially wher-o tho result 
Is a mass of unlntclllgitili* cvldcnoc. — 
I'ovoMOuoiTi' V. I'o.NoMoimiT, [1925] 
3 VV. AV. R. 673.— CAN. 

Jn rriminal trials.]-^See 

Ckimixal Imw, Vol. XJV., p. 261. 

PART V. SECT. 6. SUB-SEOT. 2.- B. 

4830 1- Other defendant dr ht'i 

untnesses.] — (in the trial of a olvlJ 
action, other than (or divorce, against 
more than one deft., when defts. liave 



Omm 48ffi— 5197 . Engiish Ain> Empire Digest Sopflement. 


4848. Add, AnnoUOion: — ^Mentd. Smith’s Potato 



4849. Add, Annotation: — ^Mentd. La Badio- 
technique v. Weinbaum (1Q27), 187 L. T. 638. 

4859. Add. Annotation : — ^Apld. Grinham v. Davies, 
[1929] 2 K, B. 249. 

4876. Add, Annotation: — ^Distd. B. v. Harris, 
[1927] 2 K. B. 687. 

4886a. .]— During a trial, counsel for 

the prosecution cross-examined the accused 
on the contents of an alleged document. 
The document was not produced, but counsel 
for the prosecution, believing that the 
origmal would be in his hands before the end 
of the trial, suggested to the jury that the 
original was in existence : — Held : such 
cross-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular & invalidated the 
conviction. — ^B. v, Anderson (1929), 142 
L. T. 680 ; 21 Cr. App. Bep. 178, C. C. A. 

4902. Add. Annotation: — Refd. B. v. Anderson 
(1929), 112 L. T. 680. 

4974. Add. An?iotaiion : — Mentd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

4997. Add. Annotations : — Retd, .facobson v. 
Frachon (1927), 138 L. T. 386. Mentd. 
Salveson (or von Lorang) v. Austrian Property 
Administrator, [1927] A. O. 641. 

5022. Add. Annotation : — ^Refd. B. v. v ^opostake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 


5027. Add. Annotation : — Gonsd. B. v, Oopestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

5045. Add. Annotation :-~^^ci 0 nerallyt Mentd. Mellor 
V. Boardmore (1927), 44 B. P. 0. 176. 

5048. Add. Annotations Mentd. Dotzauer v, 
Dotzauer (1926), 41 T. L. B. 289 ; Lankester 
V. Lankester Sc Cooper, [1926] P. 114 ; Preger 
(otherwise Prager) v. Preger (otherwise Prager) 
(1926), 134 L. T. 670. 

5067. Add* Annotation : — Mentd. Boberts v. Hop- 
wood, [1926] A. 0. 678. 

5092. Add. Annotation: — Mentd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

5099. Add. Annotations : — Refd. B. v. Liddle 
(1928), 21 Cr. App. Bep. 3. Mentd. B. v. 
Harris, [1927] 2 K. B. 687. 

5107. The second line of this paragraph should 
read out to be unfavourable to the party 
calling him is not.” 

5112. Add. Annotation : — Refd. B. v. Harris (1927), 
20 Cr. App. Rep. 144. 

5140. Add. Annotation : — Gonsd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 

5182. Add. Annotation : — Gonsd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1029] 2 

K. B. 1. 

5197. Add. Annotation : — Gonsd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 

K. B. 1. 


pluadod geparaUdy, hut there is no 
substantial difforonoa in their interests, 
the judge may refuse to allow separate 
orosH-exanrfimtlou of oo*deft.‘8 wit- 
nosses: in other oiroumstanoes separate 
oounsei niay be allowed to be heard, 
with the consequential right to cross- 
examine co-«left. or his witnossos. — 
Millar t>. B. (\ Bai*id Transit Co., 
ltd., (19261 1 D. L. R. 1171 ; (1026] 

1 W. W. R. 643 : 30 B. C. R. 346.— 
CAN. I 

PART V. SECT. 6, SUB-SECT. 2.™ D. 

4889 vl. .] — The testimony of a 

witness may not be contradicted in 
respect of a matter relevant only as 
affecting his credibility. Evidence Act, 
NS. 4 ft, 46, reu^res that the statement 
to bo ooutradlotod shall bo relative to 
the Bubjeot-matter of the oai^ie, Ai, 
thorofore, in an action where a wife 
claims ownership of certain property, 
ovidonoo of statements made by the 
husband to a third party ludioating 
that ho owned the property are not 
admissible to contradict the husband’s 
testimony. Sc should not bo aotod upon 
in determining the Question of owner- 
ship. — ZWIOKKR V. YOVNO. (1920 J 1 
V.L. B. 602 ; 60 N. S. It. 233,— CAN. 

PART V. SECT. 6, SUB-SECT. 4. 

4874UI. ^.1— Jte HATKa Williams 

(1926). 26 S. R. N. S. W. 883; 43 
N. S. W. W. N. 101.— AUS. 

PART V. SECT. 6, SUB-SECT. 7.— D. 

4056iii. AUhough tnadmissible — 

Secauae produced too late .] — Jswan 
Lal Daca V. Nilmani C^auphuri 
(1027), L. R. 66 lud. App. 107.— IND. 

PART V. SECT. 6, SUB-SEOT. 7.— B. 

B I. .1 — Before a witness is 

allowed to refresh his memory of a 
statement made by another by 
rofei'onoo to a memorandum of it made 
at the time, he must bo able to state 
that suoh statement was truly 8c 
oorreoUy entered in the memoranaom, 
Sc where a oopy of the memorandum is 
sought to bo used the witness must be 
able to show that while the entry was 


fresh in his mind ho oumpared the 
oopy with the original ontiy. Sc that 
ho found the copy correct. — R. v. 
Elder, 11086] 3 D. L. R. 447 : 11026] 

2 W. W. R. 646 J 44 Can. Grim. t^as. 
75; S6Man. L. R. 161.— CAN. 

PART V. SECT. 6. SUB-SECT. 7.— G. 

6012 I. Bu jury,] — O’Brien v. 

O’Bribn (1888), Gout. Dig. 564, 992 ; 
Cam. Oas. 282.— CAN. 

so. Whether document admissible as 
evidence.] — The fact that a witness is 
allowed to refresh bte memory, by 
roforring to a memorandum made by 
lilm, does not make such memorandum 
admissible as evidenoe In oorrobora- 
tion of his testimony. — Youno v. 
Ubnton. 11927] 1 D. L. R. 426 ; [1927] 

1 W. W. R. 76 ; 21 Sosk. L. R. 819.— 
CAN. 

PART V. SECT. 6, BUB-SECT. B. 

6020 i. fiefuaai to answer Questions — 
Penalties — Punishment for contempt — 
Pouter of maoistredc.] — Re Ayotte 
(1906), 16 Man. L. R. 156.— CAN. 

6020 li. .1— Deft. 

was committed for contempt of ct., 
for nut answering a question asked by 
the magistrate: — Held: the magis- 
trate tiad power to commit deft. — 
K. V. Endlrr (1909), 7 £. L. R. 150, 
161, 162.— CAN. 

PART V. SECT. 7, SUB-SECT. 8.— A. 

6064 ii. .)— -Stbbuno 

Trobtb Oorpn. V, Melnbchuk (Hask.), 

(19271 4 D, L. R. ^ 

W. W. R. 181.— CAN. 

6069 I. Whether party entitled to splU 
evidence into hoo parts — As part of 
his ottse — <9* parfly as evidence <n reply.] 
— Pitt, is not allowed in presenting 
evidenoe to divide his oase, either by 
omitthig to give evidenoe origtuaUy 
upon a matenal point Sc oflming such 
evidenoe in reply, or by giving some 
evidenoe upon a particular point in 
his original oase Sc offering other evi- 
dence upon the same point in reply. — 
Harvbt e. Oanadian PAamc Rx. Oo. 
(1886). 8 Man. lu R. 266.— CAN. 
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PART V. SECT. 8. SUB-SECT. 1.— A. 

6082 ii. .]— Tho duty of 

doterminlng whether a witness may be 
timted as advei'so or hostile is one 
peouliaiiy within the discretion of the 
trial Jud^. — Matpusld Rural Muni- 
oiPALTTT, No. 406 V. London Sc 
IjANOASHIRB UUARANTy SC AOOIDBNT 
Co. OF Canada, (1927] 1 D. L. R. 403 ; 
[1927] 1 W. W. 11. 67 ; 21 Saak. L. R. 
283.— CAN. 

PART V. SECT. 8, SUB-SEOT. 1.— 
0. (b) 

sd. Statement made on examination for 
discovery.] — Held : a “ previous ” or 
“ former ” statement within Saskat- 
chewan Evidenoe Ao^ R. S. S., 1920 
(c. 44), 88. 32-34.— Mayfield Rural 
Municipalitt, No. 406 v. London Sc 
Lanoabhirb Guaranty Sc Accident 
Co. of Canada, [1927] 1 D. L. R. 403 ; 
[1927] 1 W. W. R. 67 ; 21 Saak. L. R. 
283.— CAN. 


PART V. SECT. 8, SUB-SECT. 2.— B. 

k 1. (Questions tending to show 

bad character — Directed to prove issue 
in ease .] — Evidence Amendment Act, 
1925, B. 12 (e). provides that a person 
charged Sc calied as a witness in pur- 
suance of this Act shall not be asked, 6c 
if asked, shall not be required to answer, 
any question tending to show that he 
is of bad oharaoter : — Held : questions 
not dirooted to show an aeoused’s bad 
character, but to prove his guilty 
knowledge, which was one of issues, 
ore not inadmissible, because they 
may also tend to show his bad cha- 
racter.— R, V. Baxter, 11927] S. A. 
S. U. 321.— AUS. 


PART V. SECT. 8. SUB-SECT. 2.— 

0, (a). 

n L To shake evidence given by 

witness .] — Evidence of a previous state- 
ment inconsistent with the testtmony 
of a witness is not admlssibie as evi- 
dence on the issues to be decided in the 
action, but can only be looked to to 
neutralise or out down tiio evidence 
given by the witness. — Hammibu v. 
S. Boitnuno Sc Co.. Ian. (1928), 28 



VoL XZn.— BSvidoioe. Oases 6190 — 6498« 


5199. Add, Annotation ;*^Rofd. Hobbs v, Tinling, 
Hobbs V* Nottingham Journal, [1929] 2 K. B. 1. 

5809a. ,] — ^Paijn v, Pontino, No. 6571a, 

poet. 


5318. Add. AntioUxHon : — Apld. Paliu v. Pouting, 
[1030] P. 186. 

5320. Add, An}iotatU)}t : — Apld, Paliu r. Pouting, 
[1930] P. 186. 


Part Vi. — Expert Evidence 


5401. Add. Annotation : — ^Mentd. Dixon v. Sutton 
Heath & Ijea Green Colliery, Ltd. (1920), 22 

B. W. 0. C. 621. 

5403a. Limitation of volume of evidence.] — In 

cases involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, are under a special duty to tlie ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
(Tomlin, J.). — Ghaioola Mfjrtfiyr 
Ltd. V. Swansea Corpn., [1028] Ch. 31 ; 97 
L. J. Ch. 129 : 43 T. L. K. 600 ; on app(al, 
[1928] Oh. 23.% C. A.; [1929] A. C. 311, 
H. L. 

5403b. S. P. A,-G. v. Binowood Bural DiSTnicr 
Council (1928), 92 J. P. 65 ; 26 L. G. 11. 
174. 

5403c. Limitation of number of expert witnesses.] — 

In cases involving expert evidence only two 


experts are tii hi* lioard on each side, unless 
the judge is sal iMlh‘d that by reason of special 
circiiinsl nnces justice cannot be done without 
hetiring further expert evidence. This riiU* 
iloes not exclude cither shle fi*om calling any 
one to speak to matters l»e Ims seen, even 
though an oxpcH, but in such a case the 
examination niiist bo eonlliicd to matters of 
fact, & such i>or8on must, not be treated as an 
expert witness.-— Graioola Mkrtuvh (’<)., 
V . Swansea ('ohi’n. (1926), 71 Hoi. .lo. 
1 12 ; 9uhs(ifurnl proceed [1928] Ch. 31. 

5407a. Only medical witnesses — Not research 

student in toxicology.] — Nioutinoale r. 
Bifpkn, lluw’rrr v. Bippen (1925), 18 
B. W. 0. C. 358, C. A. 

6433. Add. Annotation .‘--Refd. Australia (Owners) 
V. Nautilus (Owners), The Australia (1926), 
95 L. .1. P. 145. 


a. 11 . N. S. W. 280 ; 45 N. S. W. W. N. 
71.— AUS. 

PART V. SECT. 8. SUB-SECT. 2.— 

C. (b). 

6168 1. LeUer wHUen hy wtlnea8 .\ — 
Where a telegram & a letter were 
dispatched shortly after a sale of 
goods by the seUera’ agent to his 
empluyora recording his version of the 
transaction : — Held : not corrobora- 
tion of the agent’s oral testimony, 
although they might competoutly be 
referred to for the purpose of testing 
bis credibility. — Gibson v. National 
Cash Rkoistbr Ck>., [1026] 8. C. 600. 
—SCOT. 

PART V. SECT. 9. SUB-SECT. 1. 

5209 i. WhWin ntccasary.]- McNau 
V. Coward. [1025] 4 I). L. It. 712 ; 
ajfg., [1025] 1 D. L. It. 711.- CAN. 

5211 i. What eonalUuies corrohoraiitm 
—Whether Utter wrUten by udtfusM— 
About time of event in question .] — 
Held ■’ a telegram Sc a letter despatched 
shortly after a sale of goods by the 
Bollexs' agent to hie employers recording 
his version of the transaction were not 
corroboration of the agent’s oral 
testimony. — Gibson v. National Cash 
RBaiSTSR Co., [1026] B. C. 500. — 
SOOT. 

5211 II. Evidence of fad essential 

to success of parly.}— The corroboration 
required by Evldenoo Act. K. B. O. 
1914, c. 76. s. 12. must be of something 
essential to be shown before pltf. can. 
upon his own evidence, obtain a decision 
in his favour upon the cause of action 
he is setting up. Evidence which is 
consistent with two views oorroboratee 
neither. The corroborating evldenoo 
mnst be of some fact o^ntlal to the 
sucoesB of pltf.. thongh It Is not reaulred 
that all such facts be corroborated. — 
Elgin r. Stubbs, [1028} 2 D. L. R. 
SM ; 62 O. L. R. 12k— CAR. 

gL Of telephone eoneereaNoa.]— A 
person who hosn a telephone eon- 
yereation may give evldenoe to corro- 
borate the peceon whom he was with 
Sc who was the actual speaker. — 
Hanson v. Glbanicb, l/n>.. [1925] 
3D. L. R. 180.— CAN. 


PART V. SECT. 9, SUB-SECT. 4. 

0 (p. 404) 1. .1— Tht. rule, that 

olidins against the estate of a dooeasoil 
person require to be oorroboratod by 
other evidence than that of pltf.. is a 
rule of praotieo rather than of law, & 
Is only applied where the onus of proof 
rests upon pltf., Sc has no applloation 
where the onus of pr(»of of the facls 
which determine th(* Hsue or Issues 
Involved rests upon the representative 
of the deceased persim. — T amaka Ti. 
ANfliANOi V. Treadwrll, [102UJ N. A. 
L. It. 093.— N.Z. 

0 (p. 494) li. .J-ViK.rKR r 

ZiNKANN (1027). 60 O. L. It. 4I«. -CAN. 

0 (p. 404) lu. .1-9. made a 

claim against the estate of (J., d«*cea»ed, 
for servlC/CH rondorod, whleh was 
allowed by the surrognto Judge of 
probate Held .* setting «sldr tb« 
decision with costs, undei It. .8. c. 107, 
the evidence of U. was Inadnilswlbie 
in support <»f Ids clolm. Jte (’ovi>o% 
ESTAITC (1896), 28 N. 8 IL (lU It. Sc U.) 
208.— CAN. 

0 (p. 494) iv. .] — In re Maixowh, 

FIXTCHLBV. INTKSTATR ESTATES ClJRA- 

TUR (1028), 20 W. A. L. 11. 02.— AUS. 

e (p. 494) v. .] — Although a trial 

Judge ought not to disallow a claim 
sgaTust the estate of a deceased merely 
because the claimant’s evldenoe is not 
corroborated, nevertheless be should 
examine ruoh evidence with wre, Jfc 
even eusplciou. Sc should not allow the 
claim unless completely satlsflod of Its 
truth.— J ohnson v. I]**®*! 4 

D. L, R. 286 ; [1028] 2 W. W. It. 410 , 
22 Bask. L. R. 402.— CAN. 

e (p. 494) vl. Lutz, [1028] 

I D. L. R. 72.— CAN. 

f (p. 495) I. Claim made up of 

separaU «enw.l— G brard r. IIudso.v. 
[1928] 1 D. L. R. 839.— CAN. 

PART V. tBCT. 10, SUB-SECT. 2.— 

0. (a) Iv. 

1 l. — .] — ChmLLIRR «• Titibodo 

(1849). 5 U. a a. 328.— CAN. 

PART VI. SECT. 1. 

m. Read now ** 6403e 1.’* 

n. Read now ** 5408o ii.” 

o. Head now ** MOSe Hi.'* 

775 


54080 iv. Cvnslrueiumof Ontario 

Emilemt Ad, h. II) ) -BuruiUM r. 
IIDKI.L. [102H 3 I). L. It. 45; 67 
O. Jj. U. 07.— CAN. 

B. For ” Confliit of opinurn us to 
mine’ read "Con/iu't of oplawm-- 
Oul// of court -(\ui)lut of ojnnton as 
to value.'* 

,1. .] Uai r. Rain. [1026] 

2 1>. L. 11.U4S CAN. 

s II. - - — .1 VVhcM* u enso Is 

(vniipllrab d )>> liie lutioductlou of 
opUiloit ovldciuc, parth ularly tu C'luus 
where the tustlmeuy is Ihsl of luedlcal 
men. it Is the duty of thn Judge lo 
arrive at his own conoluslon after 
ciurulully oonsldeilng tl»o evidence of 
tlic exports, & it is net enough for lilm 
to say, “ I drniid Sc cuiinot resolve 
the doubt bcfauso an expert also 
doubts."-- UiC.NNKn V. J*KAniK (1026), 
57 () L n 233.— CAN. 
ng. Wciyht of rwWmr.l— W illiam 

n AMU TON MANUKAfTUItrNU OO. V. 
VicmmiA LuMHKUiNO A MANUVA(/run- 
INO Co. (1800), 26 H. O. R. 06.— CAN. 

■h. .]— UUKWH WOltSTKD BPIN- 

NINO Co. V Guelph Corpn., (^blph 
Oaki»kt Milw Co. v. Guifiu*n Corpn. 
(1014). 30 O. L. it. 406 , 18 D. L. K. 
73 ; 5 0. W. N. 761.— CAN. 

Bj. - The law makes no 
distinction )>etween the evldenoo given 
by experts Sc tliai given by ordinary 
wltnessos * tlio testhnony of exports 
must 1)0 appreciated Sc weighed by t)»t* 
cts. In the same maimer as that of any 
otlKT witness. A Judgment vs'oaiU 
tliendoro be wrong. If hasi'd Upon tJie 
sole fa<‘t that the smeossfijl pait had a 
greati^r number of experts testifying 
on his behalf.— hiiAWiNici AN ENUt 
NKLKINO Co. V. NaUU, (1020J i V, L. Jt. 
67 , 8. C. Jt. 311. CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 
5406 I. What vninessfs may be heard 
—Aurse.)—A nurse's ovldonj^ 
the physical condition of a child, « her 
opinion as to its suiXeriogs Held .* 
adraissible as an expert up to a o«^ln 
point.— H kpenbtal e. MsBRirr (1805), 
33 tf. li. R. 01.— CAN. 

a 1. JHstanee at whith gun held. } 

—It. V. PbxjepBB (1890), 22 N. S. Jt. 
174.— CAN. 



CasM 6476— 6068a. Enolisb and Ehfibe Digest Sttfelehent, 


6476. Add, Annotation : — ^Mentd. Re Clayton’s 
Petn. (1927), 43 T. Ji. R. 669. 

6479. Add. Annotaiiona : — Consd. Buerger v. 
New York Life Assce. (1927), 96 L. .1. 


K. B. 930. Refd. B. v. Moscovitch (1927), 
138 L. T. 183. Mentd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 

6488. Add. Annotation: — ^Mentd. Fuel Economy 
(’o.. Ltd. V. Muiray, [1930] 2 Ch. 93. 


Part Vila — Evidence by Affidavit. 


6498. Add. Citationa 94 L. J. Oh. 73 ; 132 L. T. 1 
.540. 

Add. Annotaiiona : — Mentd. Rc Drage, Palmer 
& Roberts v. Knight (1928), 134 L. T. 766; 
Re Drabble Bros., [1930] 2 Ch. 211. 

6623a. Proceedings on which affidavit made 

no longer pending.] — Catiioi.ic Publishing 
& BOOKSBLI.TNG Oo., Ltd. V. Wyman (1863), 

1 New Rep. 468 ; 7 L. T. 849 ; 11 W. R. 399. 

6670. Add. Annotation : — Folld. Palin v. Ponting, 
[1930] P. 186. 

6671. Add. Annotation : — Folld. Palin v. I’oniing, 
[1930] P. 186. 

6671a. .] — On the trial of a probate action in 

which a will was propounded in solemn form 
neither of the attesting witnesses could be 
ealled. An affidavit by one of them sworn 
for the imrpose c»f obtaining probat-e in 
eom^non form before the commencement of 
litigation was admitted as vidence of 
execution & tlje state of the will when 
(‘Xecuted.— J’ALlN v. Pontino, [19301 P- 165 ; 
99 L. .1. P. 121 ; 143 L. T. 23 ; 46 T. Ia R. 
310 ; 74 8ol. Jo. 234. 

6678. Add. Annotation : — Mentd. Re Reddaway’s 
Appln., (1926] Ch. 693. 

6676a. — Ex p. Stkphknr (1848), 11 L. T. 

O. S. 152. 

5878a. .]■ The jurat ol an affidavit of 

the duo taking of an acknowledgment had 
an int.erlinoation in the body ol it, & an 
erasure in the jurat. The ct. refused to allow 
it to bo tiled, A refused to enlarge tlie time 
lor returning t.ho commission, in older to get 
the defects remedied, the time for the return 
having expired. — ife Tieunky (1855), 15 


C. B. 761 ; 24 L. T. O. H. 260 ; 139 B. R. 
625. 

5880a. .] — Re Tierney, No. 5873a, 

ante. 

5951a. In material part of affidavit — Proof 

of time of erasure.] — The ct. allowed a cer- 
tifleate of acknowledgment & affidavit of 
verification, token in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a material part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment & affidavit were taken & 
swom.~-Rc Binglb (1854), 16 C. B. 449 ; 
2 C. L. R. 1793 ; 23 L. T. O. S. 177 ; 139 
E. R. 500. 

6015. Add. Annotation : — Mentd. Moser v. Amble- 
side U. D. C. (1925), 89 J. P. 118. 

6052a. .]— Anon. (1839), No. 6108a, post. 

6063a. No commissioner available.] — Re 

Groom, No. 0006a, post. 

6066. Add. Annotaiion : — Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6056a. .] - Re Eastern United Assur- 

ance Corpn. (1928), 72 Sol. Jo. 353. 

6066a. Notary public — No commissioner avail- 
able.] — The ct. allowed a ceiiilicate of 
acknowledgment und<*r Pinec iA Recoveries 
Act, 1833 (c. 74), s. 84, to be lihd under 
s. 85 whore the affidavit veiifying the cer- 
tificate was sworn bciore a notary public in 
the Ilobridcs, as the anida\it on which the 
application was made deposed that tliere was 
no comr. of the ct. in the llcbiides<»r nearer 
than the mainland —Re Groom (1869), 17 
W. IL 589. 


PART VII. SECT. 1. 

Bk. A a pntof of aeJtlemaii of action .) — 
Thu qiiCHtlou >vuothor or not an notion 
Imp boon bottled phouhl not bo dippopod 
of on atndavJta, wboro tlio ovidonco 
is conflicting.— I’ULKKAnKK v. Titijc- 
KABRIC (Alta.), 4 D. L. H. ; 

11927] 3 W. W. R. 239.- CAN. 

PART VII. SECT. 4, SUB-SECT. 1. 

r 1. Countv Courfa Act, H. S. JW., 

1918 (c. 44). a. nH—KffcH o/.l— R. r. 
Guvot, 119271 1 D. li. R. 191 ; .33 
Man. L. K. 178 ; [1926] 3 W. W. R. 
684.— CAN. 

PART VII. SECT. 6. 

bI. AffldarU on application for acenriiy 
for eoata — liight to tcmurr product urn of 
dociimrnta — itelahno to dr/rnre .] — On a 
oroHP-oxanilnatlou on axx aflBdavlt in 
support of an application for secxirlty 
for ooptp, tbo deponent onn be roqulrod, 
without an order hr a judge to do so. to 
produeo dooumonts relating to tho 
defonoc alleged in tho affidavit, ovon 
though such cross-exottiiuation is hold 
before tho stotemont of defonoo is 
fllod.- COU.KGK llnANP Cr.OTnR8 Co., 
Ltd. V. ItnowN & Fitsspatkick, (1928] 
2 D. L. R. 602 ; 11028) 1 W. W. R. 778; 
23 Alte. L. R, 383.— CAN. 


PART VII. SECT, 11. SUB-SECT. 2.- 
A. 

Bm. Affidavit ftUd on rule nin- 
Intituled differently from rule — Itight 
to amend .) — Where the heading of an 
affidavit, on which a rule msi wuh 
obtained, dlffcrod from the heading of 
tho rule iiiai. tho ct. gave leave for tlu> 
affida'i it to Iio amended ro ns to agree 
with the rule nisi.— Er p. Jt* 

SMi'ra'K Newspapkrs, Ltd. (1927), 

8. R. N. S. W. 85.— AUS. 

PART VII. SECT. 11, SUB-SECT. 7. -B. 

5904 i. What ia an interlocutory pro- 
ceiditio—.\ot an apidicatum for pro- 
— An nppUeatlon for pro- 
hibition is not an interlocutory motion ; 
hence, under K. B. Rule 392. statementb 
made on Information & lielief in the 
nffldavitH filed theroon are not admis- 
hiblo. — BicArcuKNR 6r Peltikr v. 
Oi’NfiON, 11928] 3 I). L. R. 092 ; [1928] 2 
W. W. R, 497 ; sub nom. Ex p. Beau- 
CHENE, 50 Can. Crini. Cos. 67. — CAN. 

PART VII. SECT. 12, SUB-SECT. 1.— B. 

6022 III. Affidavits 

sworn before an attorney, who is a 
partner of coansel engaged in the cause, 
but not otherwise oonneoted therewith, 
may be road. — W iu>e v. Grow (1861), 

776 


10 C. P. 406.— CAN. 

PART VII. SECT. 12, SUB-SECT. 2. 
- A. 

S i. 7>oo/ of apjunniment of 

wy.]— The proper method of proving 
tbo appointment of a notar}' public- 
is that i)ro>idod for by Saskalohe- 
wan Evfdonce Act, s. 7. imt where 
no objection is raibcd at tho trial to tlu 
method of proof used thereon lea\c 
to file tbo neeessary proof was glven.- 
Ai*\ancf-Humely TmiEHnKR Co. r. 
ZOMAR (Sask.), 11029] 4 D. L. li. GO , 
2 W. W. R. 544,— CAN. 

PART VII. SECT. 12, SUB-SECT. 2.— 
B. (0). 

60801. Commissioner — New Guitua.] 
— Upon the heariug of a suit for dlasolu- 
lion of marriage the ct. accepted an 
cwdavlt purporting to have been 
bwom in the mandated territory of 
Now Guinea before a comr. of the 
central ct. of the territory for taking 
affidavits & bearing a certilloate under 
the seal of that ot. that there was no 
comr. of the supreme ct. ot Victoria 
or notarj' publlo resident in tho 

V. CCNNINO- 

232 ; [1929] 


t erritory . — Cua meoham 
HAM. 11929) V. L. R. 
Argus L. R. 211.— AUS. 



VoL XSQL— Evidenoe. Cases 6081a— 6748a. 


6081a. .] — Be Street (1845), 2 C. B. 304 ; 

135 E. R. 987. 

6081b. .] — Ex p. Stephens (1848), 11 L. T. 

O. S. 152. 

6083. Add, Annotation : — Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6083a. *9. P. Re Eastern United Assurance 
Corpn. (1928), 72 Sol. Jo. 353. 

6092a. .] — Re Crawford (1847), 4 C. B. 

626; 136 E.H. 6.53. 

6096a. Italy — British minister.] — Tlie ct. refused 
to direct the proper ofliicer under Fines & 
Recoveries Act, 1833 (c. 74), to receive & 
flic an acknowledgment, where tlio affidavit 
of verification was sworn before the Britisli 
minister at Florence, it not appearing that 
there was any difficulty in getting it sworn 


before some properly constituted authority 
at that place. — Re Dunsany (1849), 7 C. B. 
119; 137E. R. 49. 

6108a. .] — The ct. refused to file 

the certificate of the acknowledgment of a 
deed by a married woman resident in America, 
verified by an affidavit made before a notary 
public, without an affidavit that notaries 
public are the proper officei's for taking 
affidavits in Amoiica, & also os to the 
identity of the comrs. — Anon. (1839), 3 Jur. 
125. 

6143. Add. Annotation : — Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. h. R. 448. 

6153. Add. Annotation: — Mentd. Hunter v. 
Stadtischo Uochscefischerei (lesellschafl, 
1 1925] 2 K. B. 493. 


.Part VIII.— Evidence out of Court. 

6201. Add. Aiuiotai io 7 i :—Consd. Woodrow r. i 6561a. .]—/fc Tierney, No. G«73a, a/dc. 

Trawlers (While Sea) & Grimsby (1929), 141 6604. Add. Aniwiatton : — Mentd. Re City Equit- 

able inro Insco., |1925] Ch. 407. 

6239. Add. Annotation Rc iSoutherden. | 6743a. — - Application after Judgment entered.] 

Adams v. Southerden, [1925] P. 177. 1 Corrold r. (lARRiyrT, [1929 1 W. N. 16. 


PART VIII. SECT. 1, SUB-SECT. 1. 

6176 X. .]-Konii V . Ni:mi:- 

ROVSKY, [1<)27I 4 D. L. II. 928 ; 11927] 
3 VV. W. K. 357 ; 37 Man. L. li. 9.— 

CAN. 


sn. Amplication on motion to mhl 
defendant —Xo grounds shmrn for addi- 
tion.] — Rene v. Carlivo Kxeoirr 
Hbkw. Ac Malt Co., ri92Hi i D. L. J{. 
631 ; 01 O. li. It. 495.- CAN. 


PART VIII. SECT. 1, SUB-SECT. 5- E. 

6296 HI. — ,1-Wlic‘io tlu're Is 
nothing to show that deft, adminis- 
trator Is not Inwlully 4c proporly, 
arrordlnpr to Wh ordinary rours<* of 
Hfo, entitled to bo away from 
.Saskaf.rho\ran. he maj' obtain an or*ier 
for his own examination de hint esne 
In tlie forciflrn Jnrisdirf ion wherein lie 
i*esidPK. — .TAr orns r. JAogui.s, IJ928J 
1 W. W. R. 417.- CAN. 


PART VIII. SECT. 1. SUB-SECT. 6.- F, 

m i. .] — Williams & Williams 

». Fraser (1925), 35 li. C. R. 481.-- 


a i. .] — Jte WfI NO ARDEN, [1925] 

2 D. L. R. 1036 : 5 C. B. R. 006.- CAN. 


PART VIII. SECT, i, SUB-SECT. 6.— C. 

• i. .] — BURROCOnS t>. IVTEll- 

coi/>NiAL Gold Min. Corpn. (N. S.). 
[1927] 3 D. L. R. 371. —CAN. 


PART VIII. SECT. 1. SUB-SECT. 6.- H. 

6838 Iv. Party .] — 

Phaninda Krishna Dott c. J>ra- 
MATRA Nath Malia (1927), I. L. R. 
55 Calc. 748.— IND. 


1 i. Illness of plaintiff .] — Under 

Supreme Ct. Ord. 87, r. 5 (B. C.), 

B ltf. mar, on the grounds of serious 
IneSB. obtain leave to issuo a writ of 
oomnilsslon to have his evidence taken 
for nse on the trial before the time for 
^poarance has elapsed. — K elly v. 
^LLT, (1925J 1 W. W. R. 332.— CAN. 


PART VIII. SECT 1, SUB-SECT. 6.— 
B. (a). 

r i. .] -The OHMS of OHtabllHhlntr 

tliat an exatiilnatloii on eoiimdHMion 
of a party outside tho Jurludietion 1 h 
“ neoe.sHUiy for tho pnipoHes of 
jusfioo *' ib on tho partv apply ! hr for 
the order.— S taples v. f (Mon.) 

[1927] 2 1). L. It. 817. |1927j I 

W. VV. U. 435. -CAN. 


PART VIII. SECT. 1, SUB-SECT. 0. 

I B. (o). 

I 6408 i. Of nrees'tilg of examination 

I liflief of deponent.] Kvideriee liasoU on 
intormation \ lieilef, if the KronndM 
tliereof are Millleleiil ly Htiifed, Im udmlh- 
slblo on an applloatloii for a eoininiHMion 
to examine witiicases tint of I he jiirlwlh-- 
( tion of tho et. -SVoM.v I' Fiuur.M. I/ii>. 
' r. s..«. TAnrri n928), 2 h u. n, s. VV. 
i 307 ; 4.) N. H. VV. VV. N. 71. -AUS. 


PART VIII. SECT. 2, SUB-SECT. 1.- C. 

6523 I. IV hat must tie inrimltd- 
of teifnesses.]— Theie Ih no rnfifl 
rule that buch names must be Riven in 
tiie order for tho commiHsion — 
Watkins (J. U.) tX>. v. CAKi-T.nkY. 
[1925] 3 D. L. n. 80.5; (1925] 2 

VV. W. R. 588.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.— D. 

6540 I. What must be insrrled- 
Names of witnesses .] — There Is no rlRid 
rule that such names must bo Riven in 
tho commission. — ^Watkinh (J. JM 
Co. V . Cakterky, [192.5] 3 D. L. It. 
805 ; [1926] 2 W. W. It. 588.- CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.— A. | 

6681 vi. .] — Jlfld : whereas In . 

the present cose evidence had been 
taken on commission Sc no objection 
bad been raised, & tbe matter to be 
proved wras purely formal, tho ct. was j 
entitled to accept tho evidence as , 
primA facie sufficient. — S op with Avj v- i 
Tiov Sc Enuinbkkino Co., Lid. v, I 


M\onus Motojim, Ltd., 11928] N. Z. 
li. It. 433.- N.Z. 

lo. May be put in by other side.] 
(lAiNKiis r. Canadian Nortiikhn Jl\. 
Co., [1925] .3 J). L. It. 369.-- CAN. 


PART VIII. SECT. 4. 

mi. Forvsfofforeigncourt.l --Under 
ForclRn 'J'ribnrialh Evidmtoo Act. 1856, 
the ct. is einpowrured to order the 
oxaminalion of wituessoH within Its 
Jurisdiction, whose uxamliiutiun is 
applied for l»y a ('t. of compotont 
jurisdiction In a fondRii ocnintry. 
I^oKi> Advdi’atii;, 'J’imc IV.rrnoNKK, 
11925] H. C. 508.- SCOT. 

PART VIII. SECT. 6. 

673B i. ll hither riUoirni to siicressful 
party Wtun order ohtaineil by cmisent.] 
A eominihdon to eYamino a wltnesM 
was Rranted of consent of iiartles 
In a ease In which proof had liwui 
allowed !>} t lie slicrilT-subHl itutij. The 
allowaiiee of prciof was HubHUMUently 
recalled by tlie sherHY, whose decision 
was affirmed on ajipeai. While the 
upiieul aRuinst tlie sborlfT’s Interlocutor 
was peiidiiiR, the eotninisslon was 
exeeiil<*d ; -Hi id • In this partitMilar 
fasti, the exiieiises of oidainitiR Se 
exeeutlnR the comriiiHsfoii fell to lie 
allowed, In respeft that It liad been 
Rranted of eoiisent, — Giu'jikht v. 
.NaTH)N\L f'AHU llKf.miKK'Co., 11929] 
C. 272. SCOT. 


PART IX. SECT. 2. 

>p. To prove trstameniary mparUy-— 
Witt made brforr testator found insane.] 
--A suit will He at the Instance of an 
Insane tfjstaior in his lifetime, Ui 
perpetuate U^stimony ft* his teHta- 
irientary capneily at tlu time of his 
will, lUMc liefore he was found insane. 
— Ra.vke.v tr. I’kAtu'E 11927), 27 8. R. 


N. 8. W. 410 ; 41 S. H. W. W. N. 12.3.— 


AUS. 
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Part XI.— Colonial 

6861. Add. Annotation Mentd. Bepublica de 
Guatemala v. Nunez, L1927] 1 K. 600. 

6859. Add* Annotation : — Mentd. Tallack v, Tallack 
& Broekema, fl927] P. 211. 

6864. Add. Annotation: — Apld. R. v. Mcwscovitch 
(1927), 44 T. L. R. 4. 

6865. Add, Annotations: — ^Apld. R. v. Moscovitch 
(3927), 44 T. L. R. 4. Expld. Sc Dlstd. 
Mpivack v. ftpivack (1930), 99 L. J. V. 52. 

6866. Add. Annotation : — Retd. Buerger v. New 
York life Aflsce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation : — Retd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6869. Add. Annotation Mentd. Gotlliffe v. 
RdelHlon, 11930] 2 K. B. 37S. 

6872. Add. Anywtations : — Retd. lie Annesley, 
Bavidson v. Annesley, [ 1926 ] Ch . 692 ; Buerger 
V. Now York Life Assce. (1927), 90 L. J . K. B. 
930. Mentd. Jtp Koss, Boss v, WnierOeld 
(1929), 46 T. L. K. 61. 

6874. Add. Annotation: Consd. Bueigor v. New 
5fork Life Assce. (1927), 96 L. .1. K. B. 930. 

6876a. .] — ^Pltf. divorced her husband in 

Prance & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony it he would 
promise to assist her when he s^ ould be in a 
osition to do so, unless in the meantime she 
od married a wealthy man or had ceased to 
live a chaste life .* (1) the validity 

in Pi’ench law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point ; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law. — 
Dennistoun V. BKNmsTOUN (1926), 69 
Sol. Jo. 476. 

6887. Add. Aymotation : — Mentd. Republica do 
Gualeniala v. Nunez, [1927] 1 K. B. 609. 

6890. Add. Annotation : — Mentd. N. V. Kwik Hoo 
Tong Handel Maatschnppij v. Finlay, [19271 
A. C. 604. 


and Foreign Law. 

6894. Add. Annotation: — ^Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 

6896. Add* Annotations : — ^Refd. Buerger v* New 
York life Assce. (1927), 96 L. J. K. B. 630. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v* Finlay, [1027] A. 0. 604 ; 
Berthiaume v. Dastous (1929), 45 T. L. R. 
607. 

6900. Add. Annotation: — ^Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 

6901. Add, Annotation: — ^Refd. R. v. Moscovitch 
(1627), 138 L. T. 183. 

6906. Add. Annotation : — Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1029), 45 
T. L. R. 468. 

6907. A dd. Annotations : — Retd. Re Visser, Holland 
V. Drukker, [1928] Ch. 877. Mentd. Republica 
de Gtiaiemala v. Nunez, [1927] 1 K. B. 600. 

6916. Add. Annotation: — Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 

6917. Add. Annotation : — ^Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 46 
T. L. R. 468. 

6917a. As to law of Russia.] — ^P brry 

V. EQUITABI.B Life Assce. Society of United 
Htatbs op America (1929), 45 T. L. R. 408. 

6918. Add. Annotations: — As to (1) Reid. R, v. 
Moscovitch (1927), 138 L. T. 183. As to (2) 
Consd. Buerger v. New York Life Assce. 
(1927), 96 L. J. E. B. 930. Generally, Mentd. 
The Croxtoth Hall, The Celtic, [1930J P. 197. 

6923. Add. Annotations: — Refd* Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604 ; 
Berlluaunie v. Dastous, [1930] A. C. 79. 

6928. Add. Annotation: — Refd. Buerger v. New 
York life Assce. (1927), 96 L. J. K. B. 930. 
6951. Add. Annotation: — ^Mentd. Macaulay v* 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 

6954. Add. Annotation : — ^Mentd. Re Nt'ufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 653. 


PART XI. SECT. 1. 

•q. Jurladiation to order.] — Held: 
oven if It wa8 within the power of tho 
ot. to oxamine foreign written law so 
as to ascertain what that law was, it 
was always com potent. It tho ct. con- 
sidorod it neoossary, to order a proof 
of foreign law. whether wiiiton or 
unwilttou. — H iooinso. Ewinc's TboS' 
[1926] S. 0. 440.— SCOT. 

PART XI. SECT. 2. 

n i. 1 — The Supremo Ct. 

of Canada 1 hound to take judicial 
notice of the laws of all the provinoos 
of the Dominion. — Oana.diak Pacific 
Rt. Oo. V. Parent (1017), 86 L. J 
P. 0. 123.— CAN. 

q I. .]— The ots. of one oonntry 

do not take judicial notico of the laws 
of another country . they must be 
proved like any otnor foot. — 
vnxB Bkicw'. Co. v. Matrand, [1929] 
2 1). L. R. 945 ; 03 O. L. H. 573; 


rnw., 11928] 4 J). h. R. 500. 

U. L K. a. -CAN. 

PART XI. SECT. 8. 

6969 vi. .h- Tho 

law of the Roman Catholic Church is 
foreign law', which must bo pioved as 
a foot & by the testimony of expert 
wituosbes aocordJng to the well'seltied 
rules as to proof of foreign law. The 
foreign law applicable to a case must 
be taken from tho statement of the 
expert witness as to what the law is. 
sc not from text-books or codes 
referred to by him. — O’Caujighan 

V. O’SDUUIVAN, [1925] 1 1. R. 90. 
— IR. 

PART XI. SECT. 6 , SUB-SECT. 2. 

8 I. .] — ^The opinion of a 

lawyer alone does not prove tho law — 
he must be in a position to testify that 
auoh is in fSot the law. — Westgats v. 
Harris. [1929] 4 1). h. R. 648; 64 


O. L. It, 358.— CAN. 

b 1. Holder of poaUkm reoutring 

kruAvledge of law .] — ^In order to prove 
the law of a foreign country it is not 
ueoi«sary that the witness should be a 
lawyer actually praotising his pro- 
fession m that couutr) ; but. inasmuch 
as foreign law is a Question of fact 
which must be proved as any other 
fact by a competent Sc quall&ed wit- 
ness. any person whose oooupatlon 
makes it necesiMwy for him to have 
knowledge of the law ot such foreiem 
uountry may be a oompetent & Quau- 
lied witness, the oompetenoy Sc Qoalifl- 
oation of snob witness being a matter 
for the appreciation of the ot. — G old 
V. Rkisblati, [1929] 1 D. L. R. 959 ; 
S. C. R. 74 : affg., 45 One. K. B. 136 ; 
rewg.* Que. S. C. 17.— CAN. 

PART XI. SECT. 8. SUB-SBCT. 1. 

6989 El. .}— TrcroK v, UoKut 

(1974). 24 0. P. 94.— CAN. 
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EXECUTORS AND ADMINISTRATORS. 


Part I. — The Office of Executor or Administrator. 

Palin V. Ponting, 153. Add. AnnotaHon : — OeneraUUt Retd. Jenkins 
L1930] P. 185. V. Jenkins, [1928] 2 K. B. 501. 

T ^ Goods of Evans (1923), 128 i54a. Appointment of one of several makers of 

^ . promissory note.]— During the lifetime of 

17b. Appointment written in margin.] — An testator the exor. named in his will in three 

appointment of exors., written vertically in other persons made a joint & several pro- 

the margin of a will, excluded from the missory note payable to him. AJtor the 

probate, there being no signature at the death of testator A probate of the will th<* 

bottom of the clause in the margin. — In the exor. brought an action on the promissory 

Goods of Tookey (1847), 5 Notes of Cases, note against one of the other makers thereof*: 

— Held : the action was not maintainable, 
64a. ^ P. In the Goode of Coles (1871), L. R. 2 inasmuch as the effect of pltf.’s appointment 

P. & 1). 362 ; 41 L. J. P. &; M. 21; 23 os exor. was (1) at common law I liat the debt 

Li. T. 852 ; 36 J. P. 120 ; 20 W. R. 214. was discharged by release at the dati‘ of the 

Annotation .‘—Eild. FoundUng Hospital v. Crnno (1911). 105 death of testator, A (2) in equity that it was 

T. 187. discliargcd by payment at t he date of probate, 

68a. .] — In the Goods of Way, so that in either case the debt, liad ceased to 

[1901] P.346; 71 L. J. P. 13 ; 85 L. T. 648 ; exist before the action was brought. - 

17 T. L. R. 758. Jenkins v. Jenkins, [102S] 2 K. B. 501 ; 97 

183. Add. Annotation: — Folld. lie Hack (A.) L. J. K. B. 400 ; 139 \u T. 119 ; 41 T. L. R. 

(1930), 169 L. T, Jo. 284. 483 : 72 Sol. Jo. 310, D. C. 


133a. Effect of death of husband In wile's 

lifetime.]— Re Hack (A.) (1930), 169 L. T. Jo. 
284. 

150. Add, Annoiaiion : — Refd. Jenkins v. Jenkins, 
[1028] 2 K. B. 601. 

151. Add. Annoiaiion : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

152. Add. Annotations Apld. Re Gomborbacb, 
Haunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, (1928] 2 K. B. 501. 


165a. Appointment of wife of debtor.] — Itr 

Prh e, Pru e V. Prk’E (IS70), 11 Ch. D. 103 ; 
4h L. J. (’h. 478 ; 40 L. T. 008 ; 27 W. R. 
098, C. A. 

166b. .]— ^Fenkinb V. Jenkins, No. I31a, ante. 

209a. S. r. Anon. (1800), 12 Ves. 4 ; 33 3^. R. 2. 
Annelutum Beld* Bro\iiuU V itold (1842), 11 L. J Ch. 272. 

238. Add. Annotation : - Consd. In the N state of 
Dmshaw, iHt'iOl P. 180. 


PART L SECT. 1. 

M. Nature of oOce .] — Tho office of 
oxor. is an administrative appointment, 
not a benoOt, 6c a widow who has been 
appointed extrix. under her husband's 
will is not bound to elect between 
aocoptmg the office & claiming her 
legal rights. — Smart v. Smart. il92GJ 
S. O. 392.— SCOT. 

PART I. SECT. 2, SUB-SECT. 1. 

sb. Puhlic Trustee.] — Testator, domi- 
ciled in the Irish Free State, appointed 
the Public Trustee to be his oxor A 
trustee : — Held ; neither tho Irish 
Publio Trustee nor the English Public 
Trustee could aoo^t tho appointment. 
— In the Goods of LiCBSON, [19281 1. R. 
168.— IR. 


PART I. SECT. 8, BUB-SECT. 2.— 
A. (a). 


47 f. 8. P. Re Maurat Estate 


(Sask.), [1927J 3 W. W. R. 18.— CAN. 


to deal with bis New 2<oalaad & his 
English property, a ct. in New Koalaud 
may grant probate to the Now Zealand 
exors. in respect of the property within 
tho Jurisdiction, reserving leave to the 
English exors. to apply In Eugland for 

S robate in respect of tho remainder of 
iio proijerty. For tht< purriose of 
facilitating the latter applii. ttie New 
Zealand ct. may permit the removal 
from its file of the original will upon 
condition that an exact copy uf surit 
will, oertlflod by the Hoglstrar, bo left 
upon tho file of tho local ct — /f< 
WitiOHTON, L1029J N. Z. L. K. 00. - 
N.Z. 

PART I. SECT. 0. 

202 f. Jurisdiction to release — Burro- 
gate oourf.l — A surrogate ot. Ju^e has 
no power to make an order releasing 
exors. ** from iholr ezorshlp ." — Re 
Denton Estate (Sask ). [1926] 3 
W. W. R. 186.— CAN. 


PART I. SECT. S, SUB-SECT. 2.— 
A. (b). 

M. Universal Ugalee — Trust to dMde 
between leaatee others .] — ^A will 

reading, '*1 bequeatb all my estate 
to Mrs. S. to be dlTided equally among 
Mrs. 8. A her brothers s sister : — 
Held: not to constitute Mrs. 8. au 
extrix. aooording to the tenor of the 
will.— Re MoMiiXAN, [1925] 3 W. W. R. 
584.— CAN. 

PART I. SECT. 4, SUB-SECT. l.-rA. 
opoiniment of sxeaulors for New 
preperiu exeeuiorsfor English 
..J— Probate jayaUed to New Zea- 

eaBeeulors.] — Where testator dies 

domiciled in England, leaving ptopetty 
In New 2tett]and « in Skigland, A having 
by hit will appointed aepatate axoct. 


0 1. .] — Under the disoretionary 

power given hlxn by Trustee Act, 
li. 8. 8., 1920 (c. 76), s. 71, the Judge 
appointed a Judicial tmttee in place of 
an extrix. — S mall v. Paoxarp, [1925] 
1 W. W. R. 897.— CAN. 

1 (p. 46) t. Exeeulor— Desiring 

to be released — Co-executor necessary 
party .] — When some of several co- 
exon, apply to be released from tho 
trust, the ct. will require the other co- 
exors. to be brought before tho ct. 
before they will refer it to a master to 


1 (p. 46) U. Conduct of eo- 

exeeulor preiudieial to trust prqperiy .] — 
On the ap]^ of an exor. held that on 
ordw should go few the removal of bis 


to trust prqperiy.J- 
i exor. neld that eu 
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ro-oxor. on tho gronml that tho lattor’s 
(oudiict had boon such os t(» 
enduugor tho trust properly, although 
nothing In tho nature of fraud or dls- 
honosty was imputod against him. 

Rr SuMKliSKT KhtaTE, [1928] 2 

W. W. It. 697. -CAN. 

se. (\/ntestf/l tnotion — Costs of.] — 
Tho oosis of a ooutestod motion, for 
Uio removal of an administrator 6c 
tho apriolutmont of another in his ploco, 
should not ho taxed as botwocn solr. 
A client. — Rr a AMMON Ehiatk, Payne 
V. Gammon, ]1U271 2 T'. L. H. 605 ; 
11927] 1 W. W. R. 506; 38 R. O. R. 
163.— CAN. 

if. Order for made upon origlnatina 
noticf — Dvreclion to pass accounts— 
d7 replarr trust fund .} — An order under 
TruHt-oo Act, It. 8. O. 1927, c. 150, s. 36, 
for tho removal of an exor., may now 
be uuulo summarily upon originating 
notice. An order removing an exor 
A trustee directed him to pass his 
accounts. It was not denied that he 
was liable for the loss or Jeopnrdy of a 
oonslderablo sum of money. I In made 
a claim for the statutory compensation 
for his services which was not admitted ; 
A he was roqulretl, pending tho taking 
of the accounts, to replace tho trust 
fund for which bo was not able to show 
any security In hand.- iCe Paitfraon, 
[1928] 3 I). Jj. It. 197 . 02 O. L. li. 
255.— CAN. 

PART 1. SECT. 10. SUB-SECT. 1.— C. 

274 ia. 8. P. I'Ubuo U'buiitbb «. 
Rkoistrar-Ueneual or Land. [1027] 
N. Z. L. R. 839.— N.Z. 

PART 1. SECT. 12, SUB-SECT. 1. 

if. fVhal amounts lo renunciation — 
RigM reserved to infami to come tn d 
prove.]— Probate was granted to adult 



OaaeB £68-886. 


EnOUSH and EhPIBE DiOEST SUFFI.EMENT. 


268, Add. Amvoiaiion : — .4« to (1) Refd, Jenkinfi v. 427. Add. CUaHons : — ^Moore, K. B. 146; atib 
Jenkins, [1628] 2 K. B. 601. nom. Bussbl v. Prat, 1 And. 177 ; on appeal 

296. Add. Anmdaiion ReM. Be City Equitable (1689), 1 Leon. 193, Ex. Ch. 

Fire Insoe., [1926] Ch. 407. ' 


Part II. — Probate and Letters of Administration. 

718a. .] — Chamberlain v. Agar 784. Add. Annotation : — ^Reld. Lai Chand Marwari 

(1813), 2 Ves. & B. 269 ; 36 E. B. 317. v. Mahant Kamnip Gir (1925), 42 T. L. R. 

Annotaliovs Befd. Brings v. Penny (1849), 3 Do O. & Sm. 169. 

626. ttentd. Re James, Exp. Mudle (1842), 6 Jur. 1093. 353 ^ Citation For “ 34 Ch. D. 177 ” read “ 24 

734a. .] — In the Goods of Sergeant Ch. D. 177.” 

(1872), 26 L. T. 609 ; 36 J. P. 690 ; suh nom. g84. For ** Will proved In Prance.]** 

In ike Goods of Serjeant, 20 W. R. 872. read “ Will proved in France.] * * 

774a. 8. P. In the Goods of Barber (1886), 11 885. For “ -.]** read ‘‘ 

P. D. 78 ; 66 L. T. 894 ; 36 W. R. 80. .]** 


exoi'H., reserving to infant oxer, a 
right to be admitted to executorship 
upon attaining majority : — Ilrld .* ns 
the infant exor. had not docUnod to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
his minority did not prevent Uls taking. 
—Re GlUOKV (1928), 0.3 O. L. it. 218.— 
CAN. 

PART I. SECT. 12. SUB-SECT. 5.- A. 

d I. .1 — 'riio ot. In a proper easo 

u1ll allow on exor. who has renounced 
probttto to Tolruel bis renimemtion. — 
Ri Fohtlr, [1930J N. Z. 1.. J{. 00. 

N.Z. 

PART 1. SECT. 13, SUB-SECT. 2. 

n i. .1 “The exor. named 

in a will reproHonts the osUito of 
deoensud for all ptirpo&es, oven before 
probate of the will is taken out. The 
taking out of probate establishes tbe 
will from the date of the death of 
testator, & Ihortiby all intonnediato 
acta of the exor. In oonnootion with the 
estate are validaU)d. — M kohhaj e. 
ICmmiNA CiUNiniA IiiiAriA( hatui 
( 1923), I. L. 11. 40 All. 280 - INO. 

PART I. SECT. 13, SUB-SECT. 8. B. 

471 i. (Rncral ra/e.]— Although on 
exor., who eliH^ts Ui net, may bo sued 
iMifore probate, the et. lias no Juiis- 
dlctioii over a person u«i exor., who has 
obtained a grant of probate in a foreign 
country, xuiloss theut were assets of 
testator ivlthiu the Jurisdiction at the 
time of his death, In rospeet of which 
the ct. may n^asonably assumo that the 
exor. will clothe himself In due course 
with the neoessarj’^ repiesontatlve 
eharacter by an applieation for probate 
or the rescaling oi the foreign probate. 
--NAaxr. V. Hoxtoh (1027). 27 S. It. 
N. 8. W. 418 ; 44 N. 8. W. W. N. 121. - 
AUS. 

PART 1. SECT. 14, SUB-SECT. S. A. 

bi. .]— Letters of adminlst ration 

Minfn linnl, fn fli.. n* 

HO as toonablc the ailrainistrator to 
bring action In respeot of matters done 
between the death bis appointment. 
— Dok d. MoKinlat V. Ei.ijott (IS.'il ), 
.3 Nfld. L. It. 180.— NFLD. 

PART I. SECT. 14, SUBJECT. 8.— 
B. (b). 

ah. LiabilHv on averment — Entered 
into before ( 3 w*an<.J— L akry v. Baruk 
(1902), 7 Terr. L. It. 145.— CAN. 

•k. .ietion on lift aseumtiee jHtltet/.l 
Pit!., the only cliild of ,T., who on 
Sept. 30, 1926, as the result of an 
accident, died, Intestate tte a widow'er, 
ctnmuoneed this action on Nov. 26, 
1926, upon an aeetdent insurance 
policy ih<4ucd by defts. upon the life 
of J. Pltf. was not named os beiic- 
fleiary in tlio policy. On May 9, 1927. 
while the action was pending, pltf. 


obtained from a Murrogaio (Jt. Icttc'rs 
of administration to the estate of J., &, 
when the action came on for trial, lu 
1928, applied for leave to amend the 
proceedings by dc'scriblng himself as 
the administrator of the estate of J. 

J/cW; the amendment should be 
allowed 6c pltf. awarded Juflgracnt foi 
tlio amoxint of the policy. The letters 
of administration rxdatod hack so os to 
validate the action aln^ady commenced 
by pltf. -.TonNHON r. Gknkkai. Art . 
AsflW Co., 119291 1 D. L. H. 597, 

63 O. L. U. 296.— CAN. 

PART I. SECT. 16. SUB-SECT. 2. 

g 1, .1 — Held : the sale of the 

rt'voraion In a term of years, imder u 
fi. fa. on a Judgment againat an exor. 
dc son tort, was a valid sale as against 
iho rlghtfxil administrator. “Bain x>. 
MoI^TYBK (1867), 17 O. P. 600. CAN. 

tl. On whom Inndina —Third party — 
Estopptl.) — ^Whero a buyer of goods 
xmder a conditional sale agroemout 
liiduocH a buyer of the same goods from 
him under a siiidlar agroemimt to 
deliver up the goods to the exor. de 
son tort of the original seller in settle- 
ment of his, tho flrst buyer’s olaim, be 
will not bi' allowed. In an action against | 
such soconil buyer, to denv the I 
authority of tho exor. de son tort to I 
t4iko over tho good'». — liAitBON r. I 
CoA-ncM (Sosk.). 119261 4 D. L. R. 5G1 ; 
[1920] 3 W. W. It. 397.— CAN. j 

gm. Administrator of estate— 

Onus on admin tsiraior.] — Deft, had 
bought three horses be other anlniuls 
under a conditional sale ugroement. 
The i>resent action was broxxght b> 
tho admlnisU’ator of tlie stilor for tho 
balance due under the agreement. 
Deft, pleaded that the exor. ae son tort i 
of tho seller had taiken the horses in ' 
satisfaction of tho imlobtodness out of i 
tho possession of a man to whom deft I 
had sold thenu The authority of the 
exor. de son tort to take tho ohattek 
b: bo bind tbo administrator xvas 
ostabllbhed by a prior decision in an 
action bv tho deft, berem ngamst the 
buyer from him. Thwo was no evi- 
dence herein os to what the exor. 
de son tort did with the chattels ; — 
Held : t ho burden of proving that the 
exor. de son tort had complied with the 
terms of tho agreement & of Conditional 
Sales Act as to retention of the chattels 
Sc notice of their sale was on pltf. 
herein, the administrator. — Natiovajl 
, Trxist Co., Ltd. v. Labson, 11928J 
3 W. W. R. 723.— CAN. 

PART I. SECT. 15. SUB-SECT. 4. - 
I B. (a). 

1 m 1. .1— -In an action by a 

I creditor of a deceased against an exor. 

I de son tort It is proper to sue deft, as 
oxeuuiur 08 well OS personally. Sc It 
plti. establishes his claim the Judgment 
should be that the amoxmt UM»reot be 
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paid out of tho assets of deceased, if 
deft, have so much, &, if not, then out 
of deft.’s personal assets. — B urns P. 
& Co. V. CZERNIJ, [1928) 4 D. L. R. 
8.^)4 ; [1928] 3 W. W. R. 294.— CAN. 

PART II. SECT. 1. SUB-SECT. 1.— 
A. (a). 

697 i. Construction of documents — 
Only for purposes of admission to pro- 
bate.] — NANDKISHORK LaL V. PaSDI'ATI 
Nath Sahu (1928),!. L. R. 7 Pat. 390. 
- IND. 

PART II. SECT. 1. SUB-SECT. 1. 

A. (b). 

703 i. For h tiers of admin tslraium 

Uiaiit nquir(d to assist prosecution 
of tlaims ahroud.]- It is not the duty of 
tlie et., by (letormluing tbo abstrac't 
(juesiion who w tbe dtjecasod’b proper 
leptOBcntative, to assist such lopro- 
hcntative to prosecute claims to titles 
6c pi Opel tv a))road. — In the Goods of 
<J\Mi'«Lr.L WilAJON, (1929J S. R. (Q.) 
59. AUS. 

PART II. SECT. 5, SUB-SECT. 5. 

r 1. Will proved in Sweden. I 

— ^^hen a w 11b has been probated, or 
recognised os a valid will. In a juris- 
diction other than a British country 
or a State of the United States of 
America, probate \iay bo granted by a 
Surrog.'xte Ct. hr Saskatchewan upon 
production of a copy of tho will & of 
the decree of probate or other act of 
recognition thereof, & without requiring 
further evidence of its validity. The 
extract lu question herein, from tlio 
records of a District t^t. in Sweden, ic 
the Bxvom txanslatlon thereof, quoted in 
the Judgment, held admissible in c\i- 
dence on an appin. for letters of 
administration with the will annexed 
of tho estate of a husband who with his 
wife bad executed a joint will hi 
I .Sweden — J/t Beruman, [1928) 1 

' W. W. R. 601.— CAN. 

r il. WiU proved tn Scot- 

i land.]— Re Clazt, [1928) 2 D. L. R 
I 971 ; [1928] 1 W. W. R. 974.- CAN. 

PART II. SECT. 5, SUB-SECT. 11. 

an. Where suspicion arises only as to 
particular promctons.] — In all cases In 
xvhlcb a will is prepared xmder circum- 
stances which raise the suspicion of tbe 
ct. that it does not express the mind 
of testator, it is for those who pro- 
t pound tho will to remove that sxxspiclon, 
I ic it is only when that has been done 
' that the onxis is thrown on those who 
I oppose the will to prove fraud or undue 
influence. Where the provision arises 
only os to one partioxilar provision 
I w'hlch is severable. Sc that sxispiaion 
I is not removed the ct. oan,. admit the 
rest of the document to probate. — 
SaRAT K.X7MAJU Dbbi V. Sakhi Orakd 
' (1928), I. L. K. 8 Pat. 382.— DU). 
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909. A.d.d. dinnoiaiutn •■~“M6Htd« Jenldiiis v. Jenkins. 
[1928]2K.B.501. 

911a. Who Is — Holder ol office appointed 

executor.]~Wliere the holder of an office has 
been appointed exor., the person entitled to 
probate is the holder of that office, not at 
the time when the will was executed, but at 
the date of testator’s death. — In the Estate of 
Jones (1927), d3 T. L. R. 324. 

912. Add. Annotation : — Consd. /?i the Estate of 
IMnshaw, [1930] P. 180. 

924a. .]— Ct. of Probate Act, 1857 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor., not willing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by retison of 
special circumstances. Misfeasance on the 
part of an exor. with regard to the* estate of 
his testator is a ground for proceeding undei* 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, & had made an agreement witli 
the universal legatee that the will should not 
be i>roved. In passing tliem over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatee, or in default to 
be appointed by the ct. — In the Estate of 
POTTICARY, 11927] P. 202 ; 90 L. J. P. 94 ; 
137 L. T. 250. 

931. Add. Citation : — sub nom. In the Goods oj 
llEi'^r, 6 Jur. 350. 

931a. Failure to prove will.] - In the 

Estate of Po'ITICAIiy, No. 924a, ante. 

931b. .] — Wliere property was left to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate k, that he was unlit, 
although he resided in England apparently 
was competent & not unwilling to aet.- 
In the Goods of Ray (1920), 90 h. J. P. 37 ; 
136 L. T. 640. 

Anfwtatioii : — Reid, /n ttie Estate of Votiicury, flU27] T. 202. 

938a. .] — (1) No rule of the common law 

as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document. As when the due execution 
of a no longer existing testamentary paper is 
established, &, its contents are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. ' 

(2) Declarations of testator made after 
execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 


to execution ; but Uiey are admissible to 
prove the contents of -a paper otherwise 
shown to have been properly executed, Ac 
no longer in existence. — Barkweix v. Bark- 
well, [1928] P. 91 ; 44 T. L. R. 207 ; 72 
Sol. Jo. 69 ; sub nom. In the Estate of Bark- 
well, Barkweix V. Barkwbll, 97 L. J. P. 
53 ; 138 L. T. 526. 

970. u4dil. Annotation: — Consd. In the Estate of 
Musgrove, Davis v. Mayhow, [1927] P. 264. 

986. A>ld. Anyiotation : — Reid. Palin r. Pouting, 
119301 1». 1S5. 

991. Add. Annotation -Refd. In the Estate oj 
Musgrove, Davis v. Mayhew, 1 1927] P. 264. 

992. Add. A^inolation: — Retd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 261. 

993a. .] - -Whore there is a defect in the 

attestation clause, the evidence of one 
witness is required. But where an affidavit' 
is necessary to account for alterations. A: 
where two witnesses are i*equired to makt* 
an affidavit, &> these join in one affidavit, 
both shall de])ose to the execution (Siu H. 
Jennkr hhjHT). — 7n the Goods of Bati’KN 
(1819), 2 Rob. Eccl. 124 ; 7 Notes of Oases, 
288 ; 163 K. R. 1264. 

Anvntation : -Mentd. tAe (Joods of Minty (ISriO), 7 Notes 
of CanoH, 371. 

1011a. .] ~ht the (foods of Brining 

(1870), 22 L. T. 630 ; 34 J. P. 691. 

1016. Add. Annotation : — Refd. Barkwoll v. Bark- 
well, [1928] P. 91. 

1017. Add. Annotation .'-'Held, in the Estate of 
Musgrove, J>avis v. Mayliew, (1927 J P. 264. 

1018. Add. Annotation : — As to (\) Refd. Barkwell 
V. Barkwcdl, [1928] P. 91. 

1019. Add. Annotations: — As to (1) Refd. Bark- 
well V. Barkwell, [1928] P. 91. Generally ^ 
Refd. In the Estate of Jessop (1924), 132Ii.T. 
31. 

1022a. — .)— Barkwell v. IIarkwell, 

No. 938a, ayite. 

1031a. Will gnawed by rats.] —A will torn 

m pieces with rats, if a stranger by laying 
the pieces togetlier could make the devise 
appear, good ; if gnawed before the death, 
against the will.- -Etiikuinoham v. Kther- 
INOUAM (1046), Aleyn. 2 ; 82 E. R. 883. 

1031b. Belief that will useless.] — hi the Goods 

of J.Koa (1848), 6 Notes of Cases, 528. 

Diidd. Whutram v. Wluinum (1804), 3 8w. 

& Tr. 3U1. 

1031c. Accidental destruction.] — The ct. 

will not admit the draft of a will, which has 
b“en inadvertently destroyed, to probate 
on motion. — In the Goods of Body (1805), 
4 Sw. & Tr. 9 ; 34 L. J. P. M. & A. 65 ; 164 
E. R. 1418. 

Annotatiun : — Apld. lie Sainabory (1890), 12 T. L. It. 128. 


PART 11. SECT. 6, SUB-SECT. 1.- A. 

n i. .)— Probate may bo 

sraoted to an extrlx., even tbough 
at tbe date of toetator’a death & of the 
application she was resident oot of the 
lui^diction of the ct. — lie Wxllkn, 
119261 N. Z. L. II. 729.~N.Z. 

PART II. SECT. 6, SUB-SECT. 1.— C. | 

r i. AUeoc^n of undue in- j 

flutnee.] — An all^atlon that tbe ap- ! 
pointment of a person as exor. under a 
will is invalid Si of no effect because 
such person caused or procured the 
will to be written. Is insulDcicut to 
aostain a claim to set aside the appoint- 
ment. — S mith v. Bibo (1924), 45 
N. L. R. 381.— S. AF. 


I PART II. SECT. 6, SUB-SECT. 3.- -B. 

949 ill. Attestatu/n clause not 

read by vrrUnefues .} — A nllJ was pro- 
inm>d ftir a testator by his brotlier, 
who was sole bcucflcioiy. I'lie will 
was witnc-jMed in an hoD-I lounge by 
two waiters, who gave e% id< tico at t he 
trial to the effect that the execution 
w'as informal. The brother Ac his wlf«% 
w'ho w'ero present at tbe tiiuo <>f tlto 
execution, Kave evideneo to tbe fiffeet 
that the will bad boon duly e\f*«-ut4d. 

1 Tbe evidence of the utte8tin« witia-’iHcs 
, was found to be unreliable. -IJtbl; 

uotwjthstandlnsr the attestation uiause 
I was not read by tbe attestiuK wlt- 
I nesses, the presumption in favour of 
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due execution applied. Also, no 
(ground of suspicion belmc sutftiOhied, 
except that tho will was preiiarod by 
& executed in tho pi’csenw of liio sole 
beneliciary, iSi there belnjf no evldonw> 
to show that this benelJeJary excrUwI 
any trifluenee, the presumption was 
not dlHphM-ed. ~Jie .Si-K Kit, EXKOUlwi 
Tkumtek & Aoav<'V c o. ok Hoc/th 
.VL rtTUAi.iA, Ltd. ». Mounw, 1 1929 J 
.S. A. 8. It. 28. -AUS. 

PART II. SECT. 6, SUB-SECT. 8.— C. 

1002 I. Testator deaf db dumb.] — 
CSrcumstauces in which probate ot an 
alleged will of a doaf 8c dumb porsoti 
was refused. — Re Ewxn (DBCKAftap), 
119271 N. Z. L. R. 881.— N.Z. 



Oust 108 U— 1880 a. Enoush am) Ebifiiib Dioest SopiXBUKm'. 


10814. Deitructlon by third party — ^Alter 

testator's death:] — ^A. devises lauds to several 
persons, alter his death, one who was a 
* friend to the heir at law, snatches the will 
out of the exor.’s hands & tears it in pieces. 
The pieces being gathered up, & eratched 
together, a bill was brought to establish the 
wul, & decreed the devisees to hold Sa enjoy, 
& the heir to convey to them. — Haines v. 
Haines (1702), 2 Vem. 441 ; 23 E. B. 883 ; 
8vb nont. Hayne v. Haynb, Dick. 18. 

AnnoUxhema : — Oontd. Davies v. Evans (1861), 4 Do O. & Sm. 
440. Reid. CowslU V, Dbodos (186S), 33 Beav. 310. 

lOSle. .] — A will destroyed after 

death of testator, who had consented to its 
destruction before his death. A copy 
admitted to probate . — In the Oooda of Cabteb 
(1843), 2 Notes of Oases, 105. 

AnnotoHona : — Dlltd. Wharram v. Wharram (1864), 3 Sw. 

Tr. 301. Bsfd. In the Goode of Lofgr (1848), 6 Notes 
of Caaos, 638. 

lOSlf. — « without testator’s knowledge.] — 

A will destroyed in the lifetime of testator, 
but without luH knowledge ; substantiated 
& admitted to proof. — Trevelyan v, Tre- 
velyan (1810), 1 Phillim. 149 ; 161 B. B. 
044. 

Annoiationa Whairam v. Wharram (1864), 3 Sw. 

Sc Tr. 301. Refd. Lister v. Smith (1863), 3 Sw. 6c Tr. 282. 


D, Other Cases. 

See case, infra, 

1042. Add. Annotation: — As to {!) Consd. In the 
Estate of Birkby (1929), 73 Sol. . o. 666. 

1044. Add, Annotations: — As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, (1927] P. 264. 

1120. Add. Annotations : — ^Mentd. Ite Boss, Boss v, 
Watcrfleld (1929), 46 T. L. B. 61 ; Papado- 
poulos <». Papadopoulos, [1930] 1*. 56. 

1164. Add, Annotation : — Consd. In the Estate of 
Plant, WUd v. Plant, [1926] P. 189. 

1191. Add, Annotation Generally^ Held. Bobins 
V. National Trust Co., [1927] A. C. 616. 

1247a. .J— Lamkin v, Babb (1762), 1 

l^e, 1 ; 161 E. B. 1. 

1262. Add. Annotation : — ^Mentd. Jones v. Great 
Western By. Co. (1930), 47 T. L. B. 39. 

1271. Add. Ayinotaiion : — ^Refd. Bobins v. National 
Trust Co., [1927] A. C. 616. 


1204. Add. Annotations : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; 
Bobins v. National Trust Oo., [192'?'] A. C. 
615. 

1301a. .] — ^Testatrix having directed the 

person whom she made her residuary legatee 
to prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently die directed that three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wards read over to testatrix by the residuary 
legattio, & having declared herself satisfied, 
she executed it : — Held : although the 
residuary legatee was aware at the time of 
the execution of tho will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate. — ^Mitchell 
V, Hard (1863), 3 Sw. & Tr. 76 ; 32 L. J. 
P. M. & A. 129 ; 8 L. T. 438 ; 27 J. P. 487 ; 
9 Jut. N. S. 673 ; 11 W. B. 773 ; 164 E. R. 
1280. 

AnnotaHon : — Raid. Quardhoase v. Blaokbam (1866), 35 
L. J. (P. Sc M.) 116. 

4 0 AA A . — Consd. In the Estate of 

Musgrove, Davis v, Mayhew, [1927] P. 264. 
Refd. Bobins v. National Trust Go., [1927] 
A. 0. 616. 

1810. Add. Annotation : — ^Refd. Be Beiliss, Poison 
V. Parratt (1929), 141 L. T. 246. 

1818a. .] — In the Estate of Austin 

(1929), 73 Sol. Jo. 646. 

1317. Add, Annotation: — As to (3) Refd. In the 
Estate of Musgrove, Davis v, Mayhew, [1927] 
P. 264. 

1818. Add, Annotation : — Refd. In the Estate of 
Musgrove, Davis v, Mayhew, [1927] P, 264. 

lS20a. .] — ^Where a will is propounded 

by the chief beneficiary under it, who has 
t^cn a leading part m giving instructions 
for its preparation & in procuring its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 
proves that testator approved the will. — 
VBIAiABAWMY SERVAI V SlVARAMAN SERVAI 
(1929), 67 L. B. Ind. App. 96, P. O. 


PART II. SECT. 6, BUB-SECT. 5.— B. 

1036 I. iYoo/ 0 / emlenia—Need of 
atnnoefd woof.}-— lie Pskby, [1U25) i 
D. L. R. 930 i 66 O. L. R. 878.— CAN. 

PART II. SECT. 6, SUB-SECT. 6.- D. 

■n. ITtf/ in cvetodu of huffUeli I*rolMde 
Uowt—StaUd cl’ certt/iid ft/iotograufnc 
(ojtp.]—l*tw3eodimia amtitiited to 
i»io\o a will in bolomu form. The will 
had already In'i'ii adndtted to prulwite 
iii Kiiglaiul 4c wan dopoRited iu tho 
Ihrinoipai l^bate ReglHtry of the 
Uitfh OoTtrt, Ixmdou. The EnfrUtih 
}*rol)ate et., bavinff boeu roquetited to 
allovr the will to be produced at the 
trial of tho action iu the Iriali SYeo 
State, refused, on the ground of 
ubacnoe of jurtsdiotlon ; — - IMd : 
aoooudary ovldcnoo of the will could 
iH) given. & a sealed » oertided photo- 
graphic copy was admitted. — L tonb 

4c BU^NNUUlAHSJSrr V. ClLUMKlth, 
11919J J. H. 671.— IR. 

PART II, SECT. 6, SUB-SECT. 8.— A. 

so. A^oiure of proof reguaed.] — ^The 
proof ueoeesary to estahUsh a wrilj Is 
not an absolute or conclusive oneiTout 
suoh proof as would satisfy a prudent 


man. — Burbndsu Nath Cuattbbji 

1). JAHMAVI OHABAN MUKHBRn (1888), 
I. L. R, 58 CJalo. 390.— IND. 

PART II. SECT. «. SUB-SECT. 8.— B. 

1063 i. Wherwer grownd far 

siispicton.]— nowxB ». CHAmOlTOM, 
11986] N. Z. L. R. 695.— N.Z. 

1063 II. .3— The burden of 

proof as to the execution Sc the testa- 
mentary capacity of testator at tho 
time of the exeoutlon of a will lies upon 
ltd propoundor who has to explain away 
the suspicious ciroumstanoee appearing 
iu the ease. — S ubkndra Nath Chat- 
TSBJI V. Jahkavi Charan Mukhsbjx 
( 1988), L L. R. 66 Calo. 390.— CAN. 

PART II. SECT. S, SUB-SECT. 9.— A. 

sp. Arow-eoiNjdianoe %o%th WUta Ad, 
R. S.. 1983 (c. 146), s. 16.1— AjmUoation 
refused.— Ns Oox. ri987] IjTh, R. 
441 ; 69 N. B. R. 103.— CAN. 

PART II. SECT. 8. 

18SS i. Double am oU e Z Hseowaped.] 
■When a will appoints oiM «Bor. for 


general purpooes"6e aAOthenr one lor 
limited pnipoeee, only one grant should 
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bo made. Sc tho respective powers of 
the two exors. should bo distingaished 
therein. The ot. should diaoourage 
double grants. Sc i^n the application 
for probate mode by either exor., the 
other one should be cited . — Re Maubat 
Estatb (Sask.). [1987] 3 W. W. R. 18. 
—CAN. 

PART II. SECT. 9, SUB-SECT. 6.— A. 

1244 1, Exercise of %n/tuence muat be 
proved.]— M ubrav v. Hatlow, (1927] 
8 D. L. R. 1036 : 60 O. L. R. 689.— 
CAN. 

PART IL SECT. 10, SUB-SECT. 3. 

b i. .] — ^Where the draftsman of 

a will empowervd by teatatctt to use his 
own Judgment mokes a mistake of law 
or wror in drafting, testator is bound 
by the mistake, but where the drafts- 
man in doing the merely mlnistertal act 
of copying what he thinks the testator 
has written in his instmotians Inserts a 
word in error 6c the mistake is not 
brought to tho notice of testator the 
word BO inserted must be omitted from 
probate. — ^PjatncTnAX. TBtnnxB Oo. v. 
WUXUMSON (1929). 29 S. R. N. S. W. 
487 i 46 N. S. W. N. 151.— AUS. 



vd. mXL—BMeiiiois and Adminlitraiois. Oases 1861—1608. 


1851. Add. Annotation: — FoUd. Kitcat v. King, 
[1930] P. 266. 

1851a. testamentary paper headed 

** Codicil to be attached to my will,” & pro- 
ceeding '* This is the last will & testament of 
A. B.* did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were beneficiaries under it ; all 
four signatures had been placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting : — Held : the 
words “ last will & testament ” did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses. — KiTCvr r. 
Kino, [1930] P. 266 ; 90 L. J. P. 126 ; M3 
L. T. 408 ; 46 T. T.. R. 617 ; 71 Hoi. Jo. 
488. 

1867. Add. Annotation: — ^Dlstd. In the Estate of 
Cade, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 

1369a. .] — The ct. directed that 

certain non-testamentary words of an offen- 
sive nature should be omitted from the probate 
of a will, but declined to order their expunge- 
ment from the will itself. — Re Maxwell 
(1929), 140 L. T. 471 ; 46 T. L. R. 216; sub 
nom. In the Estate of Maxweli., 78 Sol. Jo. 160. 

1871a. .] — In the Estate of Caie (1927), 

43 T. L. R. 697 ; sub nom. In the Estate of 
Cate, In the Estate of Davis, 71 Sol. Jo. 898. 

1376a. Sataement — Identical bequests.! — Where 

a will contained bequests identical with the 
trusts of a marriage settlement the ct. did not 
I'equire the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequests. — In the Goods of Gabbet (1869), 
33 J. P. 792 ; 21 h. T. 366. 

1888. Add. AnnoUUion : — Consd. In the Estate of 
Todd, [1926] P. 173, 

1888a. .] — In the Estate of Todd, No. 

1398a, post. 

1898a. Wills not independent.]— If teata> 

menta^ papers are independent, one dealing 
exclusively with property within the juiis- 
diction A the other with property outside it, 
there is no obligation on a party propounding 
the firat to obtain probate of the second. 


The question is whether the papers are inde- 
pendent or interdependent. 

Testator left two wills, one English, the 
other American ; the latter dealt oxclusivt'ly 
with property outside the English jurisdictiou, 
but the Wo documents were intcrdopeiuieni 
with regard to the residue, which was liable 
for En^ish estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the Amera'an 
will should be ” probated ” in America : — 
Held: (1) the two wills A a codicil to the 
English will should all be proved in England ; 
(2) the document to be retained m the 
English Probate Registry as evidence of the 
tostamentarv act of making the American 
^ will should be an examined A sealed copy of 
that will, A after probate the original 
American will should bo handed out to the 
exors. named therein for pnxbato in America. 
—In the Estate of Todd, 11926] 1». 173 ; 95 
L. J. P. 106 ; 136 L. T. 881 ; 42 T. L. U. 
545 ; 70 Sol. Jo. 071. 

1410a. .] — In the Estate of Todd, No. 1398a, 

ante. 

1431a. Where minority interest.] - lit' Heiuieut, 
No. 1883a, post. 

1431b. .] — ^IJndcr Jud, (Consolidation) Act, 

1925 (c. 40), ss. 100 (1) A 102 (1). the ct. 
cannot uuike a j^rant of administration to less 
than two individuals, when it is awai'o that 
there is a minority inttiresi. — lie White, 
[1028] P. 76; 96 L. J. L\ 167 ; 138 ].. T. 68; 
43 T. L. R. 729 ; 71 Sol. Jo. 003, (\ A. 

1474. Add. Annotation Ref d. lie Bower Wil- 

liams, Ex jt. Trustee, [1927] 1 Cb. 411. 

1485. Add. Annotation:- Retd. Ormond Invest- 
ment Co. r. Retts, 1 1928 J A. C. M3. 

1602. Add. Annotation : Mentd. Hnlvesen (or von 
I^orang) i;. Austrian Broporty Administiuf or, 
[1927] A. C. 641. 

1608. Add. Annotation : — Refd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

1609. Add. Annotation:— Reid. A.-O. for Alberta 
V. Cook, [1026] A. C. 444. 

1610. For “ Protection order under Summary 

Jurisdiction (Married Women) Act, 1895 
(c. 89)— Whether citation of husband neces- 
sary *' read Separation erder under 

Summary Jurisdiction (Married Women) Act, 
1896 (c. 39)— Whether citation of husband 
neoessary.’* 

1566. Add. Annotation: — Refd. A.-O. for Alberta 
V. Cook, [1026] A. C. 444. 


PART 11. SECT. 10, SUB-SECT. 4.— B. 

1869 i. ObieeiiowMc matkr — Vneon- 
neeted with testamoUary diaposUtona — 
SeandaUma or defatnaUiry maUer.J — 


Ions or defamatory A In no way 
■eraaane to the dispotfltions of the will, 
be omitted from the probate. 

Testator stated: make no pro- 

vision (or my wife on aooonnt of 
her intemperate habits Sc other mis- 
oondnot.** The ot* rofosed to order 
those words be omitted from the pro- 
bate.— JRe O’Bxuxt'b Will, [1927] 
y. L. R. 533 ; I19S7] Aixos L. B. 398. 
-^US. 


PART IL SECT. 11, BUB-SECT, 
sp. To aUomey of exeeutora,]-* 


Re Bullkn (DiercASXD) (1920), 37 
B. 0. R. 240.— CAN. 

PART II. SECT. 11. SUB-SECT. 4.-C. 

, 1447 ii, . : .}— In the u 

^mlulstrator sbonld be appointed to ' 
tho estate of deceased, rather than 
Joint administrators, even when the 
claimants are equal in deBru> of 
kindred to deoeaeed. — B to.vxt v. 
Stowbt (1928), 1. L. It. 2 Pat. SOB.— 
IND. 

PART II. SECT. 11, SUB-SECT. 4. 

O. (a). 

1596 II. AppUoatimi by former 

nominee far uHiiow—hnoiie/i A' 

letUwua Buaineaa BoUa. r. 28. i— After 
the refusal of a grant to the nominee of 
the widow the widow renounced her 
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I Tight to tulmiiilstor. A tho iiortiii. 

marie* another appUr^tJon baHOd on tho 
I fa<*t tiiul iio Mus ono of tho next of 
i kin . Held : apjiot. hf>log prior pelrrut 

I k. I.. M... 

of KiigLiMh Noncrjiitoutious ' hiMiiictM 
itulce, r. 2H, tho lottors of adtriiuistra- 
tlon should bo granted t<i idm. Tbo 
English NoncoutontioijH liuslnoHH KuIoh 
28, .'(3, 34, are bi ton o in haskat- 
chowan. — He Krauhk KwfA'iK (Mask.), 
fl» 2 »l 4 I). L. K. 1082 , 1 W. W. 11 . 
890. CAN. 


PART II. SECT. 11, SUB-SECT. 4. - 
H. 

St. Preferred to official adminlatrttbfr 
rhotsrh reautenl otd of jtaHadiettoii 
Ayenl manaifUM taltoU.Y—Hc Lklaiiik 
(lifO'J), 9 B. C. K. 429.— CAN. 



Cam less— 8686a. Enoush and Empire Digest Supplement. 


1658. Add. Annotation: — As to (2) Consd. Be 
Mason (1928), 97 L. J. Oh. 321. 

1656. Add. Annotation : — Refd. A.-G. for Ontario 
V. McLean Gold Mines, [1027] A. 0. 185. 

1701. Alter this case add : — 

Compare No. 3773o, jtoet. 

1772a. Remainderman — Settlement determined on 
death of life tenant.] — ^Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
&; the legal estate vested in the personal 
representative of the life tenant. The ct. 
m^e a general grant of administration to the 
remainderman under the settlement, follow* 
ing the non-appearance of persons interested 
in the life t(>nant’s estate who had been cited. 
—In the Estate of Bordass, [1920] P. 107 ; 
98 L. J. P. 65 ; UO L. T. 120 ; 45 T. L. B. 
52 ; 72 Sol. Jo. 826. 

Annotation : — Distd. In the Estate of Taylor, 11929] P. 260. 

1772b. .]— In the Estate o/ B irch, [1920] 

J*. 164 ; 98 L. J. J’. 06 ; 141 h. T. 32 ; 73 
Sol. Jo. 221. 

Annotation: — ^Distd. In the Estate of Taylor, [1629] P. 260. 


1773a. Poor law guardians —Administration of 
estate of orphan’s deceased parent.] — By 

Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
in loco parentis in r(*spect of an ^'rphan child, 
& in that capacity is entitled to take out 
lctt(‘rs of administration of the estate of the 
child’s deccHHed parent for the bonelit of tlu* 
chUd.— A’c I’ETEIW (1920), 142 J.. T. 328; 
40 T. L. R. 119 ; 74 Sol. Jo. 13. 


1774. Add. Annotation 
P. 76. 


-Refd. Be White, [1028] 


1785. Add. Annotation : —Bold, In the Estate of 
Potticary, [1027] P. 202. 

1883a. During minority.] — Jnd. ((Jonsolid.a- 

tiou) Act, 1925 (c. 40), s. 160 (1), directs that 
either a trust corpu., with' or without an 
individual, or not less than two individuals, 
sliall take a grant of administration in the 
case of an interest in the estate during 
minority of the i)arty interested ; but tills 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the 6ase of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect, it is competent for tliect., even 
during a minority, to appoint a creditor to be 
a single administrator, os it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), 8. 73.— ife Herbert, [1926] P. 109 ; 
sub nom. In the Goods of Herbert, 95 
L. J. P. 63 ; 135 L. T. 123 j 42 T. L. K, 409. 

Anmtatirnia.'—OonaA. lie. White (1927), 43 T. L. 11. 729. 

Dbtd. lie White, [1928] P. 75. 


2056a. .] — ^Testator made his will leaving all 

his money to A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application : — Held : 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
. since Jan. 1, 1926, in the case of an estate not 
wholly disposed of . — In the Goode of Gates, 
[1928] P. 128 ; 97 L. J. P. 70 ; 138 L. T. 
714 ; 44 T. L. R. 353 ; 72 Sol. Jo. 172 ; 
varied, [1928] P. 178, O. A. 

Annotation: — ^Mentd. -/Be Gates, Gates v. Gabell, [1929] 2 
Ch. 420. 

2327a. Fresh attorney appointed by 

surviving executor — Whether entitled to 
grant.]— Several exois. out of the juris- 
diction gave a power to an attorney to take* 
administration with a will & codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & parHy administered the 
estate. The surviving exor. appointed fresh 
attorneys. The ct. revoked the grant to the 
original attorney & made a fresh grant to the 
fresh attorneys. — In the Estate of Dinshaw. 
jl930] P. 180 ; 99 L. J. P. 118 ; 142 L. T. 
662 ; 46 T. L. R. 308 ; 74 Sol. Jo. 264. 

2436. Add. Annotation: — Refd. Re Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

2440. Add. Annotation: — ^Refd. Be Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 

2441a. .] — Wiiero administration is taken out 

in this country by the attorney of a foreign 
principal in respite* of Bnglish assets belon^ng 
to a foreign testator, & the foreign principal 
is not by the law of the domicil an exor., 
but by virtue* of fns inte*rost under the foreign 
will is charged by the law of the domicil with 
the duties which under English law art* 
imposed on an exor., tlio ct. will authorise 
such administrator, after satisf ^ng all English 
liabilities ^ all foi*oign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will bo a good & suflieiont discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain tlie position 
with rt'gard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
rcsi^onsible for the payment of foreign debts. 
— Be Achillopouia)S, Johnson v. Mav- 
romichali, [1928] Ch. 433 ; 97 L. J. Ch. 240 ; 
139 I.. T. 62. 

2585a. Trust estate vested in tenant for life — 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
solo extrix. & devised to her for life all his 


PART II. SECT. 11. SUB-SECT. 4.— 

K. (»). 

sv. Creditor with judament aMinst 
debtor — Itiaht to file bill againd real 
represnUahvr — Before suing out execu- 
tion.] — Dukky V . Graham (1869), 15 
Or. 547.— CAN. 

PART II. SECT. 11, SUB-SECT. 4,~ M. 

cm. Ex-contHct.] — A person wbo has 
boon eonvloted of felony. Sc has served 
his sentonoe, is in the same position 
as if pardoned, & can be appointed 
eidmlnistrator. — In the Goode of Gous- 
MAN, 119261 I. R. 327.— IR. 


PART II. SECT. 11, SUB-SECT. 5.— 

D. (0). 

1834 i. Conviclton for killing in- 
testate .] — A husband, who has bc*eu 
ooiiviutod of kliiluff bin wife, who died 
intestate, has uo olaliu to nor estate, 
Sc neither he nor his attorney is entitled 
to administer It . — lie Noble (Sask.), 
[1927] 1 W, W. R. 938.— CAN. 

PART II, SECT. 11, SUB-SECT. 5.- 

E. to. 

6w. Bight of lujct of kin to be ap- 
jMinted (jrtuirdian.J — Be Bkll Estate 
(Susk.), 11999J 3 W. W. R. 68.— CAN. 


PART II. SECT. 12, SUB-SECT. 1.— 
B. (h). 

2155 i. Where estate insolvent — 
Assets assigned before death to executrix 
— Executrix neitfier proving nor re- 
nouncing. ] — Held : letters of administra- 
tion with a copy of the >vill annexed 
j should be granted to a duly appointed 
, 8 vndic of the creditor, who might be one 
' of its officers. — Be Randall, [1927] 

I V. L. R. 535 ; 49 A. L. T. 89 ; (1927) 
Argus L. R. 395.— AUB. 


784 



Vol. XXm.— Executors and Administratois. Cases 2685a— 8127. 


real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1020, intesUtc 
& a widow, leaving no statutory next of kin 
&; no trustees for the purposes of the above 
Act were over appointed : — Held : B. was 
entitled under Jud. (Consolidation) Act, 
1925 (c. 49), s. 155 (1), to a grant of limited 
administration in respect of such real esUiW. 
— Be Dalley (1920), 130 L. T. 223; 70 Sol. 
Jo. 839. 

2585b. Property subject to life tenancy -Settled 
Land Act, 1925 (c. 18), s. 20 (1) — Law of 
Property Act, 1925 (c. 20), Sched. I., Part U.. 
para. 6 (c).] — In the Estate of James il020), 
162 L. T. Jo. 498. 

2585c. Settled land.] — Grants of probate Uy special 
exors. are not to bo confined to those persons 
whose qualifications fall within H<‘ttled Land 
Act, 1926 (c. 18), s. 30 (1), & the effect of 
that Act is not to limit. lh(‘ operation of 
Administration of Estates Act, 1925 (c. 23), 
BS. 1, 13 & 22. — In the Estate of (imuiNUs, 
[1928] P. 28 ; 97 I.. J. P. 4 ; 138 L. T. 272 ; 
44 T. L. U. 230 ; 71 Sol. Jo. 911. 

2603a. .] -A will duly <‘xecuied was on 

the death of testator in the custody of the 
sole exor., universal legatee named in it. 
It was never proved, there not being at tliat 
time any property whicli could pass undej* 
it, Ac was subsequently lo>t or mislaid. I'io 
draft or copy of it was forthcoming. The ct. 
granted administration of the effects ol 
decea.sod, limited until the will, or an 
authentic copy of it, shall be brought into ilu* 
probate registry. — /n the (loath of J^)lI^soN 
(1805), 11 Jur. N. S. Ih4. 

2744a. Threatened breach— Surety entitled to apply 
to court — For relief by way of indemnity 
against liability under bond.] Akdekhok- 
Berry, Harris r. Grifeitu, [11»2S] Ch. 290; 
97 L. J. Ch. Ill ; 138 L. T. 354, C. A. 

2777a. — Thomphon v. Jl' 1 >gl: (1851), 


2 Drew. 414 ; 61 E. R. 780 ; sub nom. 
Tomson V. Judge, 2 Eq. Kep. 1141 ; 23 
L. J. Ch. 929 ; 23 L. T. O. S. 217 ; 2 W. R. 
574. 

2833. Add. Annotation : — Mentd. Be Ro.ss, Ross r. 

Waterfield (1929), 4(t T. L. R. 01. 

2838. Add. Annotation : — Meptd. In the Goods of 
Gates, [1028] P. 128. 

2877, Add. Annotations : Refd. Ormond Iiivest- 
nient Co. r. Betts, ( 1027 1 2 K. B. 320. Mentd. 
Ormond Investment Co. v. Beits, [1928] A. 0. 
143. 

2911. Add. Annotations : Refd. lloysteud a. Taxa* 
turn ('omr., f 1920] .V. C. 155 ; Jiu'ger Co., Ud. 
r. Jaeger (1929), 10 U. 1*. V. 330. 

2979a. — * Twenty years after death of testator.] 
Administration revoked . — In the Estate of 
MusGftovK, Davis v. Mayhkw, 11927] P. 204 ; 
90 L. J. P. 140 ; 137 L. T. 012 ; 13 T. L. R. 
048 ; 71 .Sol. Jo. 542, C. 

3011. Add. A n notation : —"Retd* He ltos.s, Ross v. 

Waterfleltl (1929), 40 T. 4.. U. 01. 

3074. Add. Annotation -Refd. Akt. Ocean i». 

Harding, [J92SJ 2 K. B. 371. 

3111. Add. Annotation: -Apld. He Bowden A 
llyslop’s (’ontract, [1028] CJi. 479. 

3111a. - Sale of English real estate.) — 

Scottish exors. with a conllrination resealed 
imdep Jud. ((Consolidation) Act, 1925 (c. 49), 
H. 108, can mak(‘ a good title to Englt.sh real 
ostati* without the neiM'ssity of any separate 
grant in respect tliereof. -He lIowuEN Ac 
IlYHLOP’s ('ON'TRAIT, |1928| Ch. 479; 97 
L. J. (’ll. 3J3; 139 J.. T, 309 ; 72 Sol. Jo. 
400. 

3125. Add. Annotation: Consd. In the Estate of 
Idani, Wild r. IMani, (lt>20i J‘. I3}>. 

' 3126. Add. Annotation : Apld. Jn the Estate of 
' Plant, Wild V. Plant, |J920] P. 139. 

! 3127. Add. Annotulions : Consd. in f Ac Estate of 


PART II. SECT. 13, SUB-SECT. 7. - 
B. (b). 

•X. liigtU of f>uretiis — AnliciiuiUd 
waste by admmislrnltjr —Injunrtum «!• 
receiver.] — Jn the Estate of lie mi a 
(1928), 15 N. 8. \Y. tV. N. 170.- AUS. 


PART II. SECT. 15, SUB-SECT. 2. A. 

*y. Foreign will fneon’ict translation 
annexed.] — Where letterbof iulniin»Htni- 
tlon, cum testamento annrxo, hiivo been 
firrouted with an incorrect tranHlatlon 
of a forolgn will annexed thereto, the 
ot. will, upon evidence to its siiliis- 
faction, order the dubstitutiou of a 
e.oiToct tran.«ilation in lien of the incor- 
rect one. — Re Klki.vsanu (No. 2) 
(1928), 28 8. U. N. 8. W. 659 ; 45 
N. S. W. W. N. 150. -AUS. 


PART 11. SECT. 16, SUB-SECT. 2.-- 
B. (o). 

n 1. .J — Probate Is conclusive 

E roof of tho duo execution of the will 
y testator. — C handrcsqwab Prasad 
NaBAIN SlNQH V. liiaHKSBWAR l*ltATAP 
Nabain Singh (1926), I. L. It. 5 Pat. 
777.— IND. 

PART II. SECT. 15. SUB-SECT. 2.— 
B. (•). 

p. Pevad. on other grounds, 37 
O. L. R. 498. 


PART II. SECT. 15, SUB-SECT. 4.— C. 

St. As to title to land.] — Held : pro- 
bate was not sufficient. — S uthbbland 
V. Young (1884), 1 Man. L. It. 38.— 

CAN. 

J.8. 


PART II. SECT. 16. SUB-SECT. 2. C. 

sb. .Is to ptrson eiUUIed —Adrorate 
consenting without i nstrurtions. 1 -VV h«T« 
un ad voeat4‘ fot ouo of t Ik* !».• 1 1 iom urid<*r 
a ir.itiapiinihensKiti coiiscnf«*d to 1 'k* 
oiImt jjaity bciOfr Kiuntod tho loiter^ : 

— I/ild . if HucU coiiHoiji wai, ifivcn by 
tho ttdvo<*.d<« \Mlhout in.itiMi’tlonM, Iho 
«iu*nt iiiiirht withdmw the* ofiiM*'nt ul 
any time prUtr to tho a«tual ibKUU of 
IctterH.- Kvom. Iloh. 'loll, v. KtoN 
.Soon Svn (192.), I. L. It 3 Uan. 2<.l. 

- -IND. 

PART II. SECT. 16, SUB-SECT. 2. J. 

sd. Valulity of will not proved.] - 
OoV.NAK V. F1£.SC'I117K (Alta.), 11927] 
;t I). li. It. 812; II927J 3 VV. W. R. 
64; ree«i.riy28I 1 1>. J,. It. 42.i ; I1M28J 
1 W. \V. JU 115; 23 Alta. I.. I'. 20.1. 

CAN. 

PART II. SECT. 16, SUB-SECT. 3. H. 

3056 Ui. . 1 On an api>llea- 

lion to n*vokc a grant of probate on 
tho giuunds that persoDB wlio ought to 
have boon cited were not clt.<.d, & 
that the will was a formiry. If 1 1'** 
ground is established the onuo is uf>un 
tho oiiposlto party to prov«* ttiat the 
will Is genuine. — Kamauavdi Kukk n. 
KAlJtWATi iCriER (1927), 55 L. It. Ind. 
App, 18. — IND. 

PART II. SECT. 18. SUB-SECT. 3. 

se. Cirounds for granting or n fusing 
applicalion for reamling .] — Tho ct. has 
the right, on an application under 
Alberta Rules, r. 945 (24), for ruseallng. 

785 


t)> liirjulru as to tho orlgiiiui appoint - 
nioiit of the iidminlstrator. & Hoouhi 
rt fiihO tho application, where the exors. 
iiave the light A duty to apply In 
AllnTla for prrdiub*. -/* HhAuluntN 
K-jati,. (19271 I W. W. n. 716; affd., 
tl!>27i 2 W. VV. 11. 266. CAN. 


I PART II. SECT 19. 

' Cl. - .) -An extrlv, to whom 

I pioliato of a will hud been granted 
in Kugland, appointed uppet. as 
Httornoy under power in Victoria to 
1 urocui'f* tlio reseallng of tlio probate 
I In Victoria : Held ; uppot . was 
I authutihcd to produce tliu probate A. 

I obtain the sealing thereof under 
I AdiiUnlstrHtloii A J'lohute Act, 1915, s. 

51 , tiiat being the proper procedure for 
j him to adopt in order to procure him- 
self to ho constituted the legal ropre- 
|r senfHtlve of tA*sfJiLor In Victoria. - Re 
Faiki.R’.S WIM., 119271 V. Ij. It. 5S'| ; 
I [1927] Argus L. 11. 462. AUS. 

at. InUy oj registrar - Supreme t'ourt 
of New Zeala?id,l- VVhcio IcfUirs of 
administration have tKcn duly giaiited 
in England Sc, are pi od weed to tho 
registrar of the .Supiernc Ct. of New 
Zc*alond, Sc a copy thcitof left with 
him, tho registrar is liound under 
Adniinlhtrutiou .Act, 190M, u. 43, to 
icbeal letters of administration, 6c 
there Is no need of an application to 
tho ct., for tho ct. has no tUscretion In 
I the matter, in the ahsenoe of fraud in 
tiie will or by the administrator the 
cu has no power to set aside such 
rt^ealing . — Re Wlixcox, 11926] N. Z. 
1 L. It. 525.— N.Z. 
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Plant, wad V. Plant, [1926} P. 139. Held. 
Thomas v. Jones, [1928] P. 102. 

3127a. .] — The proviso to B. S. 0., Ord. 65, 

r. 1, that nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
t-o their costs of the litigation out of the 
estate as* between soh. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1878 (c. 66), s. 49, repealed Ac re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), B. 31 (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate . — In the Eatatc of Plant, Wild v. 
Plant, [1926] P. 139 \ aub am. Be Plant, 
Wild v, J»lant, 96 L. J. P. 87 ; 135 L. T. 
238 ; 42 T. L. 11. 443 ; 70 Ho). Jo. 605, C. A. 

dwioiaHon;- Reid. Tboinoe v. JonoH, 11928] P. 162. 

3127b. .] — The principle of the decision in 

In the Eaiate of Plants Wild v. Plants No. 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of th<3 litigation, although they 
fail in establishing a codicil, dot's not extend 
in all coses to costs incurred by them by 
reason of their insisting upon i)robate not 
only of clauses in a will expressing the 
testanientary mind of their testator, but also 
of a clause which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 
the costs so incurred by the exors. are due 
to their “ violation or culpable neglect of 


duty.’* If the ct. finds on this issue that an 
exor. is a wrongdoer, his primd feusie right to 
receive out of the estate costs not otherwise 
provided for is displaced. — T homas v. Jones, 
[1928] P. 162 ^ 189 L. T. 214 ; 44 T. L. R. 
467 ; 72 Sol. Jo. 255 ; sub nom. In the Estate 
0/ Jones, Thomas v. Jones, 97 L. J. P. 81. 

3168. Add, Annotation: — ^Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3164. Add, Annotation In the Estate of 

Plant, Wild v. Plant, [1926] P. 139. 

3171a. .] — ^There is no authority for 

allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in ox>position to his wishes. 
The costs should follow the event in such a 
case.-- Fleming v. Horniman (1928), 138 
L. T. 669 ; 44 T. L. R. 315. 

3175. Add. Annotation : — Apld. In the Estate of 
J*lant, Wild v. Plant, [1926] P. 139. 

3181. Add. Annotation: — Refd. In the Estate of 
Southerden, Adams v. Southerden, [1925] 
P. 177. 

3303. Add. Annotation : — Refd. Ijl the Estate of 
Plant, Wild v. Plant. [1926] P. 139. 

3312. Add. Annotation : — Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

3315. Add. Annotation : — Dlstd. In the Eaiate of 
Plant, Wild v. Plant, (1926] P. 139. 

3384. Add. Annotation : — Mentd. Mansfich^* v. 
Robinson, [1928] 2 K. B. 353. ^ 

3478a. For purpose of lawsuit out ^the 

jurisdiction.] — -There is no power it, ^ the 
Probate Ct. to allow a will admitted to 
l)robate in England to go out of the juris- 
diction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or elsewhere abroiul . — Be Greer 
(1929), 45 T. L. R. 362 ; 73 Sol. Jo. 349. 

Annolalum Polld. Jn the Estate of Giilneo (1929), 73 .Sol. 

Jo. 669. 

3478b. .] — In the Estate of Quinee 

(1929), 73 Sol. .lo. 569. 

3487. Add. Annotation : — Refd. Capron i’. Capron, 
[1927] P. 243. 


PART 11. SECT. 20, SUB-SECT. 8.~ 
A, (b). 


8187 iv. — — Tcbtator 87 yean 
old. executed a ttIU, & probato was 
oppoaod on tho grounds of want of 
tuBtainonta^ capacity 8c undue in- 
fluenoo. Tho ct. pronounced in 
favour of the will, but only after nmoh 
oousidoration. Miioh of the evidence 
was not available to the caveators, 6c 
the ot. oonsidored they were amply 
Justlliod in opposing the will : — Held : 
the oavoatore should be relieved of the 
Publio Trustee’s costs, but sliouid not 
bo grautod costs out of tho estate. — 
lie Patebson OIboeaski)), [1924] N. 
Z. L. IL 441.— N.Z. 


PART II. SECT. 20, SUB-SECT. 4.— B. 

■g. Taxatian.l — He Morbn, [1927] 1 
D. L. n. 648 ; 59 N. S. R. 58.— CAN, 


PART II. SECT. 21. SUB-SECT. 2. 

1. — ; — Duty to make xmiuines .} — 


AI?U1 


iltuuuKh nu hard & fast rules can bo 
laid down, o ouveat should uot bo filed 

X lnst tho granting of probate of a 
>^ithout substantial grounds. &. 
bufoie filing, tho intending oaveator 
should make full Inqulrv. Where a 
cuvoat uns filed without substantial 
groundH ic without propoi inquiry, a 
cavi'strix, uln> was unable to carry tho 
uiuttur fuj*thci* ^^us orduri'd to pay 
costs. -Jn the II ill of Kuz^uKru 
O'DRihrofiL (1929). 29 h. It. N. b. W. 
jr.S ; 46 N, S. W. \V. N. 176.- AUS. 


sh. Cawator seUiny up different icai.] 
If on a }M)tiiiou for probate, tho 
cavmtor sets up another will of 
testator. It is obli^tory ou hjm to file 
a separate petition to propound tho 
» ill set up by him. The result in such 


a case is, that there are two separate 
suits which may either be hoard 
together or be oonsolidated. — Y kn^an 
NKMCUANI) V. llAl (JUAJUPATAVI (192S). 
1. L. It. .‘ij bom. 829. -IND. 


PART II. SECT. 21, SUB-SECT. 10. 

sk. JunsdtdioH of court — To alUr 
prenoua order.]— In addition to its 

S owers under Succession Act, s. 234, 
; Probate & Admluistration Act, 
8. 50, the ot. has power in review to 
alter its previous order in contested 
proooodmgs for the grant of probate 
or letters of administration.— ntone 
Hoe Tsbk v. Ktojt Soon Sun (1925), 
I. L. R. 8 Ran. 261.— IND. 

si. Duty to sell — pay ’beneficiary 
share, of proceejdsA — Re Montoomert, 
Lumbeus 1?. Montgomebt (1912), 22 
W. L. K. 634 ; 22 Man. L. R. 735.— 
CAN. 
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Part Hi. — Interest of Representative in Deceased’s Property. 


8509. Add, Annotation : — Refd. ToateB v. Toaies, 
[1026] 2 K. B. 30. 

8517a. Right of selectton under will.] — Testator 
bequeathed to his wife such articles as she 
should within two months select from the 
articles in cortain rooms in a house. Five 
days after his death his wife died without 
having made any selection : — Held : the right 
of selection did not pass to the wife’s exors. — 
Re Madge, Pridie v. Bellamy (1028), 41 
T. L. R. 372 ; avb nom. Re Madge, Pudkk v. 
Bellamy, 72 Sol. Jo. 284. 


8518a. Loan posted to but not received by deceased.] 

— On the receipt of a signed promissory note 
a money-lender forwarded an agreed sum to 
tlic borrower through the post. Tlie borrower, 
the secretary to a co., died between the times 
of the posting & delivery of the letter. Th<* 
joint acting secretary of the co. having notii‘«‘ 
of the secretary’s death, opened the money- 
lender’s letter Sc retained possession of the 
enclosed money until such time as he eould 
hand it over to the personal representiatives 
of the borrower. In an action by the 
money-lender to recover the sum lent frtuu 
ilio joint acting secretory : — Held : deft, 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrower’s 
repiHjsentativcs. — Miciiaelson v. Ciusi* 
(1927), 71 Sol. Jo. 982. 

8624. Add. Annotation : — Aft to (1) Refd. lie Mills, 
Mills r, Lawrence, [1930] 1 Cli, oril. 

3543. uldd. Annotation -Aft to (2) Refd. He 
Mathieson, [1927] 1 Ch. 283. 

3553, Add, Annotation Consd. Riloy v. Brown 
(1929), 98 }j. J. K. B. 739. 


3554. Add. Annotation : —Retd, (jlraves v. (Jtihen, 
(1929), 46 T. li. K. 121. riJefer<*nee has Iweii 
made to the headnote, not justified by any 
thing in tJio judgnieut, in Sinbhft v. Holy well 
Ry. Co., {per Wright, J.)] 


3572a. .] — Noble v. Cass (1828), 2 

Sim. 343 ; 07 E. R. 817. 

Annoiaiiom : — B^d. KiehanlH v. A.-G. of Jaioaica (1848). 
G Moo. P. G. C. 381 : iff Fiuncis. Barrett u, FloLur (PJO.*^), 
74 L. J. Ch. 198; lie Lacou'^ bcttlint., Lacou v. lairou, 
119111 2 Ch. 17. 


3575. Add. Annotation : —Mentd. Torbay Hotel v. 

Jenkins, [1927] 2 Cli. 225. 

3605. Add. Annotation : — Refd. Riley v. Brown 
(1929), 9b L. .1. K. B. 739. 

3611. Add, Annotation : -Mentd. Savil v, Roberts 
(1608), 1 Salk. 13. 

3611a. - - .1 Vnox. (Iir.7). Y. B. 36 

Hen. 6, fo. 7. pi. 1 ; 7 .Tup. 191, n. 

• — Apld. Tliarpt' r. (IHI'l), Mdu, Sr 

0. 7«0. Reid. v. Witncfool 07041, 1! Mod. 

* Rep. HS. Mentd. Hodlmrn<*ld’rt I'av.!' (isso), 9 Co. Hep 

1. 'ib; LeyilKld'H (IGll), 10 Co. liop. SHa. 

3611b. — .1— East v. Newm«vn (1601), 

(louldsb. ir>2: 7.5 E. B. 1059; sub nom. 
E.ason r. Newmax, (Vo. Eliz. 195. 

Jnnotntuni: — Mentd. Oxford IfnlvorKhv Cu^o (IGl.l), 10 
<'o. Hep. 

3611c. - - - .] -Bkah r. Soi'ku (1759), 2 

Kony. Ill ; 96 E. H. 1238. 

3617. Add. CUation'i : -^ub nom. Mason Sc Davy 
r. Dixon, Latch 167 ; Noy 87. 

Add. Annofafiont: -Refd. Saunders v. I’lum- 
mer (1662), O. Bridg. 223 ; Finlay v. Chirney 
(1888), 57 L. J. Q. B. 247. 

3655. Add. Annotation : - 'Retd. Re Por-iman (No. 
2). 1 1925] Ch 294. 

3658. Add. Annotniions : — Refd. Vrico v. (5orpn. 
d^Energio do Monimagny, [1927] A. 0. 303. 
Mentd. Lord Siralheorm S.8. ('’o. t>. Dominion 
Cool CJo. (1025), 42 T. L. K. 86 

3687a. .] Ai'pgkton p 1>oi!\ (1600), V<‘lv. 

135; SO E. B. 91. 

AtnioUiUtmfi : Reid. ShuH N'i^.orf h r. (Janiott (1688). 
Garth. 00 ; lluilMoa v. .foiu i (170i>), I Salk. 90. 

3691. Add. A nnolution : —Retd. Hoa v. Tlussidl, 
[I928J 2 K. B. 117. 

3692. Add. AnnotationH -Ae to (1) Refd. Roe v. 
Russell, ||92H1 2 K. H. 117; (.ovibona (J.) 
A,SonHT. Vincent, [1929| 1 Iv. B. 6«7. 

3699. Adfl. Annotation : - Refd. Re Bower Wil- 
liams, R.t p. ’IVustee, [1927] ‘ Ch. 141. 

3702. Add. Annotation : - Folld. Re Bow<*r 
WilllnmM, Kx p. ^riustee, [1927] 1 Ch. 441. 

3732a. .] — Batho v. Fr^r/roN (1821), 2 L. J. 

O. H. (;h. 196. 

3766a. .1— Curling v. Austin (1802), 2 


PART 111. SECT. 1, SUB-SECT. 2.— 
I. («) V. 

p i. .) — ^An option to pnr- 

contained In a will id primd fade 
not purely pereonal. but hi auianable 
by the optionee & tronemlsHlblo by him 
to bia personal repreeentativee. — 
Pbrpbtual Tbubtbb Co. v. Union 
TBDOTIS* CO. (1927). 28 8. R. N. S. W. 
222 ; 45 N, 8. W. W. N. 30 ; reeed. eutf 
nom. APBOTT v. Cnio.n I'kustkk 0>. 
(1928), 41 C. L. R. 375.— AUS. 

PART III. SUB-SECT. 2.— 

8617 I. Apptieation of rtde—JJMniu.] 
— The administrator of the estate of a 
deoeosod person esannot recover dam- 
ages, in respect of a chattel belonging 
to the deceased, for Its detention or 
selznre dv^ng his metime, or prior to 
the issue of the letters of administra- 
tion, unless there is evidence to show 
that the chattel was damaged, or that 
the estate of the deceased was 
devireeiated hy the seUnre or detenttou 


tu that iioriud. The iwlmluistratoi , 
however, u entitled to recover for the 
estate damages for being depriird of 
the use Sc pOHseHslon of the ohattcl after 
the issue of the letters of ndruiulstra- 
tlon.— Day v. Uobton (191.'{), 2<i 

W. L. It. 72 ; 5 W. W. It. 751 , 14 
D. L. It. 763 ; 23 Man. h. R. 623. - 
CAN. 

PART 111. SECT. 1, SUB-SECT. 2.- 

1. (b) til. 

sn. Wfiether nghi cotdinuea in prrmmal 
representative .] — Under the provisions 
of R. S. c. 113, 8. I, tbo right to main- 
tain or to institute an action for an 
Injury to land, committed within six 
months of the death of the <iwnor, 
survives to his personal repreH^mtatlxe. 
The clear & ronsouable mcaiung of the 
statute b that the exor. or adixiiiib- 
trator may oomiUenoe an action or rarry 
on an action Instituted by tostotor or 
intestate.— M ixxkr e. Cobkum (1899), 
32 N. 8. B. 358.— CAN. 

so. .y— In an aotlon for trespasd 

to land brought In 1895, the statement 
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of olaim included a claim for eroctlng 
Sc inaiiitalnlng fences Sc dei>asturlng 
< tittle. Bltf . diet! In 1807 , & bis oxtrlx . 
was meulo a party in 1898'— //fW 
K. S. o. 113, s. 21, In relation to a f on 
tinning caijHO of uftlon, appllf'd 
Grant e. Wor.FE (1890), 32 \. H. H 
411.— CAN. 

PART III. SECT. I. SUB-SECT. 2 - 
I. (b) iv. 

■q. Wfwtfwr right (onllniox ui renre 
wwtaftw. I — In case of toil, for alJt'Cfiul 
ncgllgenctJ fv*«ultlng In the death of the 
pi-isoii Injured, the right to niHlntuiri 
an action tiles vlth fho ptrwoii.- 
HAW1.1CY w. Wiuuiil (1001), 37 N. 8. R. 
77. -CAN. 

,f. \n action for Injury to 

the person now survlvos to the exor. 
of pltf., whti can, In oaso of his death, 
pendente lite on entering a suggi'stlon 
of the death Sc obtaining an order of 
rovivor, rontlnuc the action. — MAHfis 
r. FETgKBORGUafl '1 OWN (189'l). 2' 
A. B. GH'L CAN. 
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Drew. & Sm. 129 ; 10 W. R. 682 ; 62 E. R. 
570. 

Avnolalions : — ^Befd. Lawiio v, Loos (1881). 7 App. Ca«. 19. 

Mentd. Upperton w. Nlckolson (1871), 6 Ch. App. 436; 

MoGrory v. Aldordah; Knatc Co., [19181 A. C. 503. 

3786. Add. Ajmotalion : — Mentd. Rr ftandwell 
Park Oollit*rv (’o. Field v. The Co-, [1929] 
1 Ch. 277. 

3795, Add. Annoiaiions Held, Jic Murpliy’n 
Morton v. Marchaniou (1930), 74 
Sol. Jo. 321 ; Parker v. Judkin (1930), 170 
L. T. Jo. 614. 

3818a. .] — The effect of Land Transfer Art, 

1897 (c. 65), 8S. 1 & 2, is to impose an “ express 
trust ” within Jud. Act, 1873 (c. 60), s. 26 (2),* 
on the personal representatives of deceased 
in respect of real estate, k> so to jircvent Heal 
Property Limitation Act, 1874 (c. 67), from 
running in their favour. — T oatkh v, Toatks, 
11020] 2 K. B. 30 ; 95 L. J. K. B. 520 ; 1,35 
L. T. 25 ; 90 J. P. 103, D. C. 

SUB-RECT. 4.— In tare op PEItRONH DYING 
SINCE 1925 (Vol. XXITI., p. 317). 

3819a. Settled land — ^Termination of settlement on 
death of tenant for life.] — Administration 
ot Estates Act, 1925 (c. 23), s. 22 (1 ), does not 
apply where the* settlement comes to an end 
on tlie death of the tenant for life, & his 
oxor. when constituted can sell, & he is not 
deemed to have a])pointed th« sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect. — Re Brtdgett & 
Haves’ Contoact, [1928] Ch. 103; 07 

li. J. Ch. 33 ; 138 L. T. 100 ; 44 T. I.. Jt. 
222 ; 71 Sol. Jo. 910. 

Annoiation : Distd. In the >/ Taylor, [1929] P. 260. 

3819b. .] — In ih( Estate oj Boedars, 

No. 1772a, ante. 


3810c. .] — In the Estate o/ Birch, [1929] 

P. 164 ; 98 L. J. P. 66 ; 141 L. T. 32 ; 73 
Sol. Jo. 221. 

Annotation Distd. In ihe Estate of Taylor, [1929] P. 260. 

3819d. — - Grant of probate to tenant for life as 
special executor.] — Land was devised by H. 
on tiTisis providing for limited ownemhips 
Ac in default of issue for the right heirs of 
U. C. who was the right heir of H., by his 
will appointed the applicant 'J'. exor. & 
trustee dc devised his l^ds to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1025 (c. 18), (he lands passing 
under ilie wills of II. Ac C. remained subject 
to ihe settlement created by the will of H., 
Ac, in ihe event of the termination of the 
limitt'd ownership under ihe will, also subject 
to the settlement created by the will of C. 
On the same date* J. was tenant for life under 
the will of II. By a vesting deed dated 
Ajir. 16, 1926, the lands were declared to be 
vested in J. in fee upon ihe trusts operating 
from time to tiin(* under the will of II. or 
otherwise. J. died Apr. 27, 192S. General 
probate of his will including the settled land 
was granted to his exoi*s. in the first place. 
Jjuter the grant was amended linuting it 
“ save & except tlic settled land vestcii in 
testator settled previously to liis death A 
T-einaining settled notwithstanding his 
death.” J. having died without issue appet. 
T. then became tenant for -life in possession 
under the settlement created by the will 
of C. as well as the trustee of that setil<‘mcni. 
On appt*al from t he registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appet. as special 
exor. of J. — In ihe Estate oJ Tavi.oe, 11929J 
P. 200 ; 98 L. J. P. 145 ; 141 L. T. 200 ; 15 
T. 1.. R. 481 ; 73 Sol. Jo. 385. 


Part IV. — Duties of Representative. 


8899. Add. Annoiation : — As to (2) Consd. Re City 
Equitable Fire Insce., [1926] Ch. 407. 

3934. Add. Annoiation Consd, Re Mansel, Smith 
V. Mansel, [lOSO] 1 Ch. 362. 


3959a. - - - .] Exor. ehaiged with 

interest on dividends of stock received by 
him, A kept at his banker’s with his owui 
money for a number of years, instead of being 


PART IV. SECT. 1. SUB-SECT. 3.— A. 


3891 i. Vuiv to mt in dthU ImiIhIUu 
for negleci.] Jit Johnsi'cin, .Tohxb'ion 
V. Hooo (1877), 25 Or. 201.— CAN. 


PART IV. SECT. 1, SUB-SECT. 3. 

B. (a) ill. 

3927 i. ] *oir(r to rttmn—ll hat an 
invtHtmnUs \ot right to rntivt pam 
vinit on Quantum narait ] lii Jom 
.JONKH r. llAXi'Kit (1929), to N. S. W . 
W . N. 190. -AUS. 

3927 ii. yot right ta 

appointnunt at. archiint.]~-Iii' 

.lONKS r. Baxtkh (1929), 46 N. S. VV. 
W. N. 100.— AUS. 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (e). 

n i. .] — Wliero a will dlrectH 

that the proceeds of siUes of property 
of the ebTaU> bhall he dex^obired iii a 
chuitx'red hank, such proceeds cannot 
be other\\iEio luvcbted except bv con- 
Ront of all persons inturoeted. — Itc 
WaX.TXk», [1925] 2 \V. W. R. 557.-- 
CAN. 


PART IV, SECT. 2. SUB-SECT. 1. 

Bt. ('taini dispuUd — Kfftti of serrut 
of notice of apptnntment fur pnsmnu 
anounlt. on tlatmanU] — ^The act of on 
lulnuuistratnr in sorvini; elaiiuants 
airalnst the estate with orders A 
appointments for i)asbing accounts 
hoi h n ith, & Rubsenueut to, tho aor\ ie<‘ 
upon them of notice of dispute, hebl 
to have estopped him from settinfi: up 
sold notice as a bar to such claims. — 
lit KckyI.O Esi'vtk, [1922] 2 W. W. R. 
815 ; 68 1). L. R. 784 ; 15 Sask. L. R. 
163. -CAN. 

PART IV, SECT. 2. SUB-SECT. 2. -A. 

IV. l^ndisptmed of realty <£• personalty 
— Before personal estate chargid unOi 
payment. J— In the administration of the 
estate of testator, who has died testate 
as to some assets & intestate as to 
othem, the primary fund for x>ayment 
of bis debts, & testamentary 

exxienses, In the aiiseuce of a contrary 
intention expressed In tho will, is that 
constituted by both the real & personal 
estate of wnJcb testator has died 
Intestate & Is in priority to personal 
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estate, churtrod with their payment. — 
Public TRt‘^T^.l. r. Leitcii (1928), 28 
S. R. N. S. W. 313 ; 45 N. S. W. \\ . N. 
85.- AUS. 

BW. Propirtii €31 nipt undir hjecu’ 
turns Act.] In (oristrumit Devolution 
of Estates Act, R. M., 1913, s. 3. 
which provides that an mtcstato's real 
or iiersoiml estate or both, “ except in 
so far us eitlu'r m both maj Im» cx{*epte<l 
b 5 an> law («• enactment,” shall bo 
churKcublc with his debts, property 
exempt midor KxocutJons Act, li. S. M., 
1913, IS to bo considered one of the 

excoptioia.” 

A farmer died intestate loavinsr four 
dependent infant children. The ad- 
ministrator of his tistate sold certain 
chattels which were durlue the life- 
time of the dcKJoased ” exemptions ” 
under Executions Act, s. 29. On an 
ax>pllcatlou by the administrator for 
directions as to the disposition of the 
moneys realised from the sale, the 
creditors of the deceased, none of 
whom had recovered jud^eut, con- 
tended that the riffht of exemption 
terminated on the deceased's dea^b ; 



vol. XXllI.— Executors and Administrators. Cases 8959a— 4225. 


invested to accumulate. — Goodchild r. 
Fenton (1829), 3 Y. & J. 481 ; 148 E. K. 
1209. 

3999a. .] — Hudson r. M.uitin (1720), 

2 Eq. Cae. Abr. 401 ; 22 E. K. 393. 

4021. Annotation As to (2) Refd. Jtc 

Mathiesou, [1927] 1 Ch 283. 

4040a. Income accruing after death Administra- 
tion of Estates Act, 1026 (c. 23), s. 32 (1).) 
Re Tong, Hilton r. EuADuruY, Nt). r>VU7b, 
poet. 

4086a. Devise in trust to pay debts Until son 
attain twenty-one — Death under twenty-one 
- Debts unpaid.]— Devise of the rents tV 
profits of lands till his son attiiiii twenty-one, 
towards payment of debts ; As if my son die 
before twenty-one, my debts being paid, 
then to A., & the son dies before twenty-one ; 
yet the rents & profits not only till lie would 
have attained twenty-one, but also beyond, 
till the debts be paid, shall be applied for tliat 
purpose. — MAJtTiNr. Woodoate (IdOl ), l»ree. 
Ch. 31 ; 24 E. U. 18. 

4089a. Foreign estate —Produce in transit at time 
of death.] — Cliffk r. GinnoNs (1711), 2 
Ld. Raym. 1324 ; 92 E. R. 3(J1, L. C. 

Refd. Goodtltlo tl. Hart v. Knot (1771), I 
Coup. j3. Mentd. Dona d. Mellor v. Moor (I7U0). 1 
llob. lY P. r>.')8. 

4101a. Liability to contribute rateably Under Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 32, 33, 34— Notwithstanding devolution of 
beneficial interest to heir-at-iaw of lunatic. ] - 

For six years before her d('ath a lady >va.s a 
certified imtiont at a mental home, A without 
any te.stamentary eapaeity. She was not, 


however, a lunatic so found by inquisition, 
& never a committee or receiver. She 
died at the homo on Feb. 1, 1929, a spinster 
iVc intestate, aged seventy -six : —Held : her 
real estate went U) her heir at law under 
Admlnistratiou of Plstates Act, 1925 (c. 23), 
s. 61 (2), which exemption sect. I'tuid with 
the detlnition seel., sect. 66 (1) (viii.), was 
not eontined to cases where a lunatic or 
defeetivo had a coinmitt4>e or receiver. 
However, the I'xemptum in He<‘t. 61 (2) only 
extends to the devolution of the beneficial 
interest. As the r(‘al estate imwt bear its 
rateable share of the funeral, testamentary 
A: adininislrution expenses, debts, tSc lUi.- 
bdities, under sects. 32, 33, 31, Ac Sehed. 1. - 
Jie (fATKH. Gatkh r. (i.VTKS, [19301 1 t’h. 199 , 
99 L. J. ('h. I(U ; 112 L. T. 327. 

4154a. Solicitor entitled to payment of testa- 
mentary charges not paid by deceased 
executor.] - 'Pan NK ii v. Cvutiou (Is.*)!!), 26 
L. .1. Eh. 004 ; 27 1.. T. O. S. Wi> ; 2 .lur. 
N. S. 113; I VV. R. .733. 

4158. Add. Innotidion : -Consd. hV (’oek«41, Jaek- 
s(.n r. A.-G. (1930). 99 L. .1. Ch. 191. 

4210a. - .] A judgment was signed 

m IH.71, but was not registerc^d till after the 
dentil of th(‘ jiulgment debtor in 1802 : 
Held: tin* judguuuit had no fireferenee over 
simpU' eontru(‘t didds against the e.Htnte of 
the judgment- debtor.- Kk.mi* v. Waddino- 
llAM (1800), \i. R. I Q. H. 36.7 ; 7 It. \ S. 301 ; 
36 li. J. Q. R. Ill ; 13 1 4. T. 709 ; 1 1 \V. U. 
390. 

4225. Delete the cross-nderenee immediately pre- 
eeding this cas<‘. 


tliul all tlie tibSC'ts ef fho ileeciHed. 
iiu’luiliiiK tho CM lupl \scru 
far liH (lL’l>ts ; ic Unit e^«<rl If flic 
rhuttily centiiiiicd te In* 4*x<*inpt. flu* 
pi(ic(*eds of their wale uuh not exciiiitt . 

lit Id : the udndidstiutor, wlnt had 
also been appointed K’liardiun, hi Id tho 
nionej icieived fioiu the sale of tho 
o.\enit)tioiH for the henefit ot tho 
(‘hihlten.- Jd JMc’Ki'.s/in Ksiaii 
(M an.). 119301 I i). L. It. 40. IIOUOJ 
3 W. W. Jt. 3 .'jS. can. 

PART IV. SECT. 2, SUB-SECT, 2. 

C. (b) i. 

sn. Uiulcr Heo. 2, c. 7.)- lltld • ^ 
land wus nhseta In tho haiidN of exors. 
for tho payment of unii(|uidutod 
damoRc^ iu an octam of covenaiit.- 
KlCKIJiS V. ASS|>L81I.NK (l»r)3), 10 

U. C. It. 203.- CAN. , 

PART IV. SECT. 2, SUB-SECT. 3.- A. 

p i. Prefrrred to rnartoager of 

property devised benefveinUy to rxeeutoi . 1 
— lie t^cuLTiiORPE (Ont.), [I92«l 2 
D. L. It. 739 ; 7 C. B. It. 505.— CAN. 

to. IVuitnr's nyht to rmynty vayahlc 
under mnrruigt enntract.] — OTtBiLL^ i 
r. 0'ltciI.r.Y (1910), 10 O. W. It. 7.i ; ' 
21 O. L. It. 201.— CAN. i 

sp. Claim for breach, of irusl.J — Tho j 
fart that a claira oRuluHt the estato of i 
a deceased person arose in corise<jut*ucc ' 
or by means of a broach of dnty an , 
a trustee, affords no ground for giving , 
such claim a preference over other 
orefUtors of tbi* estate ; as. undc*r 
Pntperty & Trusts Act, It. S. O. 1877, ' 
c. 107, 8. 30, the claimant can only ' 
rank jjari passu with other creditors. — ' 
Bkock r. Camebox (1878), 25 Gr. 369. 
CAN. 

PART IV. SECT. 2, SUB-SECT. 3.— B. 
41321. Simple contnui debt due to the 


('roum - Priorily ort r h/ki lully <1* miuiilt 
rontrncl dfbts due to suhjut J A d» hi 
incurti'd by tlio pin chase of uhcal 
from the Ministir of AKihtdluic, 
under Wheat Maiio'ting Acts, Is u 
( 'lowii debt. A' should he paid in piioril y 
to ail other debts of inU state. - /.’» 
Mi’MAirov. L\\\hov v . iNinniAti 
I lOnrATirs (’rit\ioii, II92I) V. L. U. 
.iiU.— AUS. 


PART IV. SECT. 2, SUB-SECT. C. 

C. (a;. 

4107 i. Priordy »\tr sfuriulty <1* 
HimpU rioiinul dfbUt J In th« udnuifi- 
stratum of ossels. u Judgment obtained 
igain.-it deceastd Is entilled to priority j 
over siruple cr^ntruct &£ i-{>i*oiulty ' 
creditors, but It is eHsentm) to tho 
judgment that It sbould have hr*en 
dockrted. — Fuomknao Loav Co. r. 
Mokick (1886), 3 Man. L. It. 462.-- 
CAN. 

4178 i. IfiOUf'i of ]/nordy Jblu'nn 
Judffment rrtddtsrs — Judgnunt for 
balance of legacy charged on realty — 
Jvdgnunt by creditor secured by vurri- 
flpmyc.J— C amkiiov v . HAiil'Klt (1892), 
21 .S. C. It. 273. -CAN. 


PART IV. SECT. 2, SUB-SECT. 3. 

C. (c). 

4206 i. Against deceased.] - I'KoMK- 
s \c* Loav Co. r. MoRin:, No. 4167 i.. 
ante. — CAN. 


PART IV. SECT. 2. SUB-SECT. 4. 1 

A. (a). I 

sq. Thghl of undov' to png hnsbut'd h 
debt .] — Tho payment of a husband ^ 
debt, though barred, hiui been held to < 
be a pioua duty on the part of the i 
widow, 6c It la not necsesaary that tliere 1 
should be any danger to the estate, 
in order to entitle the widow to Incur I 
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di h(s, or (o aliiiitite tho piopetly of 
hei hu-li 111(1 ill oidirlo iiiiy off litirmil 
debts. I he liiiidu Jaw doen not take 
I iMtiisiiiieo of any bar of limitation. 
Asm |ie.,li SlKOAlt a. ClIlltAM .MAVOAb 
(ni'Jd), I. L. It. .)7 Calo. UlU. IND. 

I 

I PART IV, SECT. 2. SUB-SECT. 4. 

A. (0) i. 

d i. .S', r. WMl.tNH II. WAHIllUmN 
(1''I6). 2 C. C. K Mtl. CAN. 

Br. Hy ufcuior dr son tort.] An 
i,\or. dt Him tori cannot give a new 
Klurtlng point to Slat. IdmltatioUH ari 
against tho rightful udrninislrutor, or 
tlio paittea henelleially lntirert1«*d In 
the esluU*. (lUAvr w. McDoNAl.b 
(i860), 8 (Jr. 168. CAN. 

PART IV. SECT. 2, SUB-SECT. 6. A. 

tt. (Hat in for 'irogra by vuituiycr of 
inl( stab's fnrm-('latm by ercrulion 

I rrtddor.] (jii.Mor'iir. (iij.M<)i n (1801), 
3 H. (\ It. 397. -CAN. 


PART IV, SECT. 3, SUB-SECT. J. 

sv. Future habdity continyrnt 
Itxghts of cjrrrutor to distribute mndm ,\ 
- 'J’hn father of a paiipi r linialic 
daughter, who had heeoino chargeable 
to tho purlHii council, adinifted hl« 
llabllily to ailment Inr, Ife di<»l In 
I testatA*. 'Iho son, as ovor.. divided 
I the eHtate, tvhlch waa inovahh*, 

, eijiially tnitween hirusrlf tk hm tsister. 

I At the date of dlvi Ion the ilailghUT’s 
Hharo bad not tnen exhausted by tho 
co-t of her maintenance slnue his 
dr at h : — //rW .* aa any claim there 
might he .igamht the p*Ht of the estate 
for alirni nt waa merely contingent, the 
exor. wu.i not hound to retain the 
remaining slinre of the estate to mer t. 
that claim — Edikburuh 1 ‘akihii 
C kiuvcrLP. Coui'Rtt, 11924 ] S. C. 139 .- 
SCOT. 
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4858a. How exerolieable — ^Equitable asslgnmeiit of 
lutura a8seti,>— A pemonal repreftentativf^’s 
right to prefer crediiurs, preserved by AdminiS' 
tration of Estates Act, 1925 (o. 28), a. 34 (2), 
can be exercised not only by payment in 
cashy or by a legal charge equivalent thereto, 
but also by an equitable assignment of 
future as&etH tliat materialise before an 
administration docieo. — Re Wilmams. 
Hicuabds V. Williams, [19301 2 Ch. 878 ; 
99 Jj. J. Ch. 470 ; 148 L. T. 030. 

4898a. Right applicable although estate Insolvent- 
Administration of Estates Act, 1925 (c. 23), 
8. 84 (2),]— The right of retainer given by 
Administration of Estates Act, 1925 (c. 23), 
s. 84 (2), to an exor. to retain assets of a 
deceased testator, in order to pay debts 
owing to himself personally, extends to all 
the assets of the deceased, applies in the case 
of on insolvent estate, A takes precedence of 
debts due to the Crown. — Re Cocebll, 
Jackson v. A.-G. (1930), 99 L. J. Ch. 494 ; 
143 L. T. 012 ; 40 T. J.. 11. 494 ; 74 Sol. Jo. 
421 ; affd., 170 L. T. Jo. 491, C. A. 

4428a. Against Crown Administration of Estates 
Act, 1026 (c. 28), s. 84 (2).J - Re Cockkll, 
.Tackuon V. A.-G., No. 430Ha, ante. 

4438a. AU assets Administration of Estates Act, 
1926 (c. 28), s. 84 (2).]--y^e Oockku., Jack- 
son V. A.-G., No. 4398a, ante. 

4546. Add. Annotation: — Generally, Mentd. Re 
Wait. [1927] 1 Ch. 600. 

4691. Add. Annotation Consd. Re Quintin Dick, 
Oloncurry v. Fenton, [11)20] Cli. 992. 

4607. Add. Annotation: — Apld. 1. 11. Cuinrs. v. 
Snnth, (19301 1 K. li. 713. 

4680. Add. Annotation : — Consd. Ee City Equit- 
able Fire Insco., [1926] Ch. 407. 


4668. Add. AniuAatiofM .'---Consd. I. R. Oomrs. v. 
Smith, [1930] 1 K. B. 713. Refd. Herbert v. 
I. R. Oomrs., 1. R. Comrs. v. Herbert (1926), 9 
Tax Cae. 598 ; Daw v. Inland Revenue Oomrs., 
Duff-Dumbar v. Inland Revenue CJomra. 
(1928), 14 Tax. Cas. 68. Mentd. I. R. Comrs. 
V. Hawley, [1928] 1 K. B. 678. 

4661. For “ (1844) ” read “ (1842).” 

4664a. Incomplete gift Inter vivos — Completion by 
appointment as executor — ^No necessity for 
assent .] — Re Comberbacii, Saundebson %. 
Jackson (1929), 73 Sol. Jo. 403. 

4687a. Advances by co-legatees barred by 

Statute of Limitations — Not Interest on such 
advances.] — ^Poole v. Poole (1871), 7 Ch. 
App. 17 ; 25 L. T. 771 ; 20 W. R. 133, L. JJ. 
Annotation a : — CCaid. Ra Bees, Bees v. George (1881), 17 
Ch. D. 701. Reid. 2U Mllnos, Mikics v. Shenvin (188o). 
53 L. T. 534 

4712a. .] — Fryer v. Buttar (1837), 8 

Sim. 442 ; 69 B. R. 176. 

Annotatwnt — Consd. Re Parry, Scott, v. Leak (1880), 42 
Ch. I> 570. Reid. Harbin o. Masienuan [1806] 1 Ch. 351. 

4738a. .J — Borner v. Sayner (18.38), 

Coop. Rt. Cas. 108 ; 47 E. R. 450, L. C. 

4753. After this case add ** Sale of legacy to 
executor — In return for annuity — Validity of 
transaction .] — See Fraudulent & Voidabi.e 
Conveyances, No. 895a, post.** 

4763a. .] — Re Lyman’s Trust & 

Trustee Relief Amendment Act, 1860 
(1800), 2 L. T. 662. 

4781. Add. Annotatwn Generalty, Mentd. Re 
Buxton, Buxton r. Buxton, [1030] 1 Ch. 648. 

4812. Add. Aiowtafion : — Consd. Re Buxton, 
Buxton V. Buxton, (19301 1 Fh. CIS. 


PART IV. SECT. 6, SUB-SECT. 1.— B. 

4648 1. What are — Jieqneai of etork — | 
Teataior poaaeanno no such atook at 
death.h-Re Millar, 11927) 8 D. L. ll. 
270 ; 00 O. L. U. 4.14. -CAN. 

PART IV. SECT. 6, SUB-SECT. 4,— C. 

n i. JVo potver to xmpoac terms at. 

fonr/iiion jpreoeaent to xmmedvaie nay 
/nait.J — Bkddy v. SMitu (1845\ 1 
L. T. O. S. 890.— IR. 

*w. Ifiacretfon f/ivtn hy uHIl,].- A ill 
ooutainod a bognest (para. A) to pltf. 
of 1300 per annum during hlB life- 
time, " to bu paid as soon an the 
llnanccB of luv catato Rill poiiiilt mv 
oxors. lo do so.” B) para. 7 teatntrlx 
flireptod 1 hat ” It Bhall not bo iiu’uni- 
bent to pav any beciucst until thivo 
years after my deeeaaiH 5; mv huabaud. 

Sc any other oxora. after nib doolb, 
ahall decide r hen tho umouutb chilli be 
paid A in Rhut amounts fioiu time to 
time.” By pain. 12 tebtatrix autho- 
naod her oxoi’n. ” at any time to with- 
hold any pavmeiit of lenracy nr boguobt 
until sueb time aa they muv ounsulei 
It advihablo to make same ” — IJekl . 
uotbiiijr in uoraa. 5 A 7 authorirrd deft, 
to RithuolU iiajTuent of pitf.'N loBaci : 
ic the dlacndlon |rl\ou by para. 12 did 
not put deft, m a posit ton to \iolate 
dulltHiratolv tho terms of tho riU. 
The diaorotlon rob one to be reasonably 
oxoi*olsed.— hiiTMOOU r. Trati (1925), 
57 O. L. II. 278— CAN. 

sx. Before lettcra of admxnxatratian- ~ 
T.eyacy very amall ] — Boas v. Boss 
(1872), 4 Ch. Ch. 27.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.—D. 

4683 i. Out of xohat funda payable .] — 
Testator by his will dlrooted bis oxors. 

” to pay to tho legatees mentioned in 
tho will of iny lato wife amount!^ in 
all to 320,000 which sum la repre- 


aouted by bonds lu a ” certain bank ” 
in a paroel sepaiato from my oru 
aocuiitleb ” : — field: tho lesaeies wcie 
to bo titrated oa losaoies from toatator, 
liu) able out of t hat poi tiou of his oatuto 
earmaiked in tho way indioatcd — iff 
Lahiiam (1924), 66 O. L. 11. 137.— 
CAN. 

i PART IV. SECT. 6, SUB-SECT. 4. 

I E. (a). 

I 4703 1 , ]>irrction for voAjmnrmmi or 
I aveutnviatton —When legatee may reguxre , 
I itaytneni ] — Where testator styes a 1 
legatao an absolute yested interest In , 
I a defined fund, tho ot. will order pay- ' 
I raent on his attaining tReuty-oue, i 
I notwit hstoudlne that b> the terms ot 
tho RlU pajment in postponed to a 
subsequent period. — Goff v. tJmoHM 
(1897), 2S t>. R 553.— CAN. 

PART IV. SECT. 6, SUB-SECT. 4.— 
E. (b). 

gy. Annuity charged on land —Duty 
of repre-aentatxve on trausferrxng land 
1 to demseea — Land Txtlea Act.) — Re 
CuiMi Kstatk (1914). 7 W. W. It I 
(>14, 19 1). L. 11. 190. -CAN. , 

PART IV. SECT. 6, SUB-SECT. 6. A, I 
az. QiuatioH for coutt.]— Re Aimoi n i 
0920), 23 S. L. It. 52 ..—CAN. 

PART tv. SECT. 5. SUB-SECT. 6.— | 
B. (a). I 

4765 vil. .}—He Dalt. 

[19361 1 P. L. 11. 822: 58 O. L. R 
301.— CAN. 

4766 viU. .1— Testator died , 

in 1888, ft Issues booame payable in ' 
1890. Bis estate was heavily insolyent. 

& tho last of the debts was not Snally 
dieoharged nntU 1919. From that date 
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1924, when they brought an action of 
iDultlplepolndlugr Sc exoneration for 
distribution of tlie estate *— Held : 
(1 ) while us a general rule mterost was 
allowed upon legacies fiom the death 
of testator or from tho prescribed date 
of payment, there was no absolute 
rule compolllng the ot. in all oases to 
allow such Interobt. tho general rule 
boing displaced if oircumstanoes shoR ed 
It to be iuappllo.ablo ; (2) the s<^neral 
legatees were nut entitled to Interest 
on their legacies from 1890 to 1919, 
in ruspec t that, owing to tho insolvcnoy 
of the estate during that period, there 
was no asset realisable to meet the 
logaoles nor any interest-bearing sub- 
ject : (3) there wan no absoluui rule 
to the effect that the rate of legal 
luterest should bo 5 per cent., the rate 
I of Interest being in every case for the 
discretiou of tho ct. In tho particular 
olrounibtanoes. — Waddell's Trustees 
V. Crawford, 11936) S. C. 654. — SCOT. 

PART IV, SECT. 6, SUB-SECT. 5.— 
B. (d). 

48S7iii. .] — In determining 

tho right of legatees to interest upon 
legacies the pa> meat of which Is post- 
poned for a denuite period by the will, 
tho more direotJun of such postpone- 
ment will not ot Itself alter the date 
ftom Rhich Inicrost is to run. Sc 
testator's reasonB tor such postpone- 
ment nxay be taken into consideration. 
If payment ros delayed in order 
thoreby to benefit a roKlduary legatee, 
then, in the absence of a direction to 
the oontiary, no interest upon such 
postponed legaoies would bo payable 
lioforo tho expiration of the proscribed 
period. But where the pobtpoDemeut 
Ros intended primarily to enable the 
exozs. to ooUcot Sc realiso the assets, 
the postponed legaoies would carry 
interest from such a time after the end 
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486ea. .] — ^The ct. has power where. 

realisation has been postponed for the benefit 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent, under 
R. S. C.» Ord. 66, r. 64, but £6 per cent, as 
from one year from the death of testator 
upon the legacy moneys. — Be Brinton, 
Brinton V. pRKBN (1923), 67 Sol. Jo. 
704. 

4877a. Capitalisation of reserve fund.]- -A testator 
bequeathed to his son 6: grandson on the 
death of his wife the shares belonging to him 
at his death in a certain co. Between tlie 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £35 each which belonged to him at the 
date of his death became, as tlio result of the 
capitalisatiou of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £16 into a share of the 
value of £.60. Testator’s est/itc, as the 
result of the capitali-sation, also became 
entitled, in consequence of his holding of 
460 ordinary shares, to 920 prcfeiTed ordinary 
shares of £10 each ; — Held : (1) following 

Sniell V. Dee (1707), 2 Salk. 416, the gifts 
were contingent, & (2) the* original 460 shares 
together with the accretions became, on the 
death of testator’s wife, tlie property of the 
specific legatees. — Re Buxton, Buxton v. 
Buxton. [1030J 1 Ch. 618 ; 90 L. J. (Jh. 334 ; 
143 L. T. 37. 

4895a. .] -Testiilrix gave 

legacies of £100 to each of her exoi’s. Ac 
trustees ic then bequeathed all her plate, 
jewelleiy, ornaments, china, A other house- 
hold effects to two specific legatees absoluU'ly. 
The whole of her residuary jjroperty of every j 
kind sho devised, bequeathed A appointed to 
her tru.stees upon trust to sell Ac out of the 
proceeds, llmt, to i>ay her luneral Ac testa- 
mentary expen.<5es, debts, Ac the legacy duty ; 
secondly, to appropriate Ac set apart two bums 
of £4,000 Ac £2,000 to be held upon certain 
trusts for life Ac then over ; Ai thirdly, to 
pay a number of pceuniary legacies, ineluding 
one of £600. Testatrix di'clared that should 


her residuary personal estate be insufficient 
to pay all the legacies then the legacy of £600 
should bo reduced to £500 ; & every legacy 
A: annuity was bequeathed free of legacy 
duty. There was a deflcieucy iu the estate : 
— Held : (1) there were sufficient indications 
in the will that the testatrix intended tlu* dis- 
tribution of her estate to be in accordauoo 
with the priorities mentioned, & the sottleil 
legacies must be paid in full before all the 
other pecuniary legacies; (2) the legacy of 
£600 must be reduced to £600 & this reduced 
legacy, plus the duty, must abate yiro taia 
with the other postponeil h*gacies, including 
those to the exors. ; (3) the costs of packing 
A: delivering s])eeiflc Icgach'S must bo luirue 
by the specille legatees. — He Lkacii, Milne v. 
IJaubeny, [ 1023 1 I Ch. 161 ; 02 L. J. Ch. 225 ; 
128 L. T. 625 ; 67 Sol. Jo. 108. 

4910. Add. Awno/a//on ;-~Refd. Jones v. Wright 
(1027), 139 J-. T. 43. 

4953. Add. Annotalion Re Whitiod, Bur- 

it)ws V. Base, |1026]Ch. 118. 

5065. Add. Annolation : -Refd. Jenkins v. Jenkinsi 
[1928] 2 K. B. 501. 

5072. . I Annotation: ~ As to (1) Reid. Re 
Bennington A Owen, [10251 Ch. 825. 

5079. Add. Annotation ;-*Dlstd. Re Pennington Ac 
Owen, [1025] Ch. 825. 

5105. Add. ^innotation : ■ "Rleiiti. llariatt v. 
lUchiudHon Ac Civshwell, |1030J 1 K. B. 686. 

51i0a. .]- "Lloyd v. Stoduaut (1762), Ainb. 

152 ; 27 10. H. 100, L. C. 

5139. Add. Annotation ;--Montd. Re Villnr, Public 
Trustee v. Villar, [1928] Ch. 471. 

5160a. -^.J "WiiAoN V. Leslie (1867), 6 

W. R. 815. 

4muttninm. — Dbtd. LV Uacro, VVhltukor v. Ducro (11)1(5), KC* 
L. J. Oh. 271. 

5202. Add. Annotation : Refd. Re (IriffltUs, Jones 
V. Jenkins, [1926] Ch. 1007. 

5206. After this case add “ See, also, Conflict? 
OF Laws, No. 548a, ante.’* 

5240a. ■ -.j-- ’restator bequeathed sums 

stock to his grau(lchildi< n, to be paid to 


of the “ oxoM.’ year” as the cxoni. 
had iu hand n^allsed iihwcts uhtch 
could rightfully bo applitd to the pay- 
ment of buch leiraclc's. — Moui'iCiH v. 
Williamson, (11)26] N. Z. h. K. 39.— 
N.Z. 

PART IV. SECT. 6, SUB-SECT. 5.— C. 

4868 i. When more than 4 per cent, 
allowed — Special circumstaners.] — 
Waddell's Tbcstkks v. Ckawfobd, 
No. 4765 Till, ante.— SCOT. 


PART IV. SECT. 6, SUB-SECT. 6.- A. 

4883 iv. A. by Ida 

will directed that certain pocuidacy 
leguciea, ainountiu? in all to the siun 
of it710, Bhoold bo paid " with & out 
of the proceedb " of the bulc of hib 
investinonts compn^injc itocks & shares. 
The investments realtied tiie ^um of 
*487 0«. 4d. At the date when the will 
was made they were worth apiiroxi- 
mately the sum of *481 12«. M. There 
was a further dlrcctlou that the leiniclod 
wore to be paid free of oil Cn»wn duties. 
Testator further dealt with the residue 
of hid property item by Item. On a 
summons raising tlie question whether 
the balance of the legacies was payable 
out of the general residue of the estate : 
— Beld : the balance was not payable 
6c as the fund apeoifled ^ testator for 
f.imir payment was insumcient to pay 
them m full, they must abate ratably 


inter jw. /te Ho yd Ehtatl, Ho yd v. , 
Hoyi). IIU'J8] N. I. 11. -IR. 

PART IV. SECT. 6, SUB-SECT. 6.— D. 

4961 ii. .1— /te Hoyd 

J.-. I’A'i K, Boyd V. Boyd, ( 15)28 ) N. 1. 1 4. 
— IR. 

PART IV. SECT. 5, SUB-SECT. 8. 

I aa Judgment fur balanra of leg*cu — ■ 

I PriurUu over credUora. | — llARFEli v, 
UAUrtUi (1890), 2 B. C. It. 15. —CAH. 

I PART IV. SECT. 6, SUB-SECT. 13.— 
A. (a). 

5111 V. ApjHiinhnent by codicil 

uj new executoTH — Promswn in codicil 
for remuneration of executors.\r Held: 
the exors. were entitled only to the 
, c'ommjNsion locmtionod In tlie rodicll, 
notwithstanding a provision In the 
codicil that the willshonld be tounlmcd 
as if the iiauiHs of the oiorn. were 
iiuwrted throughout in plac<* of tlioso 
of the original oxors. — He IJOHSI (1897 ), 
5 H. C. It. 446.— CAN. 

51 1 1 Vi. . ] -W'here tcwtutor gi \ cs 

i a legacy to an executor or trunUe, 

1 stating that it Is given for hw i,cr% icos 
t in that capacity, he particularly wh*'i*e 
. testator declares It to be iu lieu of 
I oommissiou or remuneration, such exur. 

or trubtee, il he accepts the trust, 

* Is not entitled to anything more than 
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ho lb given by the will, unless unde 
cxccpiional cJicuinstunoes, «uoh us the 
gift being so bmttll as to i.e Illusory ; te 
the mere inadeouacy of the roniunoni- 
' lion i8von by tne will Is not of Itself 
1 a HUlUcleut reasim for <le parting f nun 
that Tiractlce.' - /te MuuriiY (1928), 

I S. K. Q. 1. -AUB. 

PART IV. SECT. 6, SUB-SECT. 14. -C. 

I 6189 1. Pureni.V-\o exor. can- 

* not dlHcharge hiinwlf by P“>6ig a 
legai y given to an Infunb t(* Uie fatber 
or mother, os guardian, nrdesH Hie 
ct. allows It In special clriMuiiHtiinfeM. 

' He NakaucHI Lwi a I E. 1 1 927 J .I D L. H • 
1087 ; (1927] 2 W. W. Jt. 507. 21 
1 .Sosk. L. R. 67 3- CAN. 

I sb. Vayment into court hulatc in 
A antrnlia- Infant Uyatei oyarrlmn 
I dummied in hnylund.] Hy hi» will 
testator, domiciled In < ’allfoinia, be- 
1 (lueathod money on deposit lu banks 
in AiiHtruUa, aiiifuintlng to about 
( *12,000, to the Infant daughters of 
, E., te appointed L. as guardian of the 
cHtate of his daughtors, te appointed 
1 two rcsi<lentH of Hrlsbanc as exors. of 
1 the tebtator’s estate la Australia. L. 
, & his two daughters were domiciled 
in England :—//rW .* In the clrcnm 
i stances the exon, should xmy t jo 
I legacies into ct., leaving L. to make 
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them on attaining twenty-one, with benefit 
of aurvivorphip to those attaining that age, 
but in case they ahoulcl all die under twenty- 
onr*, then ho' willed the interest aiiaing from 
such 8ums''^to their fatJici* for life, with 
remainder over : ~II eld : the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenafice.- — B oddy r. 
Dawes (1830), 1 Keen, 302 ; 0 L. J. (^h. 145 ; 
48 E. B. 340. 

Annotations: — Re!d. Festliig r. Allen (1814), f» Ilnrc. ; 
DundaH v. Wolfe Murray (1803), 1 Horn. & M. 42.'i ; ]{( 
Judkin’H Truatrt (18H4), 50 L. T. 200. 

5245. Add. Annotation: -Distd. Re Beade-Bevell, 
Crellin v, Melling, [1930] 1 Ch. 52. 

5246. Add, Annotations : — Apld. Jtc Baino, 'Fyer- 
man r. Stanslleld, I1929J 1 Ch. 710. Distd. 
Re Jteade-Bevell, Crellin v. Moiling, [1930) 
1 Ch. 52. 

5249. Add. Annotations : — As to (1) Apld. /(( Ful- 
ford, Fulford v. IJyslop, 11930J 1 (Mi. 71. -l#f 
to (2) Distd. Re Boade-Bevoll, Crellin r. 
Melling, [1030) 1 (Mi. 52. Rcfd. Sfern r. 
1. B. Coinrs. (1930), 15 M'ax (Mis. 148. yl.s 
to (4) Refd. Re Kaine, Tyerman v. Stanafield, 
1 1929] 1 Ch. 710. 

5250. -IcTd. Annotation : —Apld. Re Baino, Tyor- 
raan v. Htansliold, (1929) 1 (^h. 710. 

5251a. — — .] --A oontingimt or future 

j)ecuniary legacy payable to an ‘nfant upon 
attaining twenty-one does not carry inl<*r- 
uiediato income under I^aw of I’roporfy Act, 
1925 (c. 20), H. 175, & there is no power under 
Trustee Act, H»25 (c. 19), s. 31, to aiijily 
the interest, or in termed iat/O ineome fliereoi. 
wlien invested, for the infant’s maintiuwinee, 
uul<*.ss testator is the parcuit of or in loco 
jHtrenljs to the infant, or lia.s indicated 
an intention by his will that tlie infant should 
be maintained out of tlie ineome, (ir has 
directed tlie legacy to be ajipropriated A 
invested tor tlie benefit of tlie inlaiit. -- 
Re Baine, Tykiiman r. Stansfieiai, 1H)29] 
. 1 Ch. 710 ; 98 Ji. J. (Ml. 21 1 ; 111 L. '1'. 25. 

AvnoiaHo^i :■ Reid. Ji< Ik'Hilt'-lU'M'll, (Mvlliii r. Mfllini;. 
11030] 1 Ch. 52. 

5251b. ~ .] — Testatrix, wlio died after 

flic eoniiiionceiMont of Trustee Aet, 1925 
(c. 19), by lier will directed the tnistee.s 
tlicreof to set apart a sjiecillo sum, to 
aeeuniulnte & capitalise the lueome thereof, 
until A. should attain the age o1 twciity-oiu* 
>ears ; if A. sliould attain that age, tlu'ii 
to pay to her the iiieonu* of that sum during 
her life, A after her death to ludd the capital 
sum in trust for her children :-'//#/</ ; a.'* 

the tru.st for A., for a eoutingent interc.st for 
her life, did nut caiT\ tlie intermediate 
income, tJic trustees had, uiion tiie proper 
construction, Trust ei' Act, 1925 (c. 15»), 

s. 31, no power to apply that ineomt* towards 
A.’s maintiuianee. — Re Bk.yue -BK vmx, 
CWELUN r. Meujnu, [19301 1 Ch. 52; 99 
L. ,1. Ch. 130 ; 142 L. M\ 177. 

5273. A dd, A nnoiai ions : — FoUd. Re St oLes, Bow en 
V. 1 lavidsuu, ( 1 928 j (“'ll. 7 1 0. Expld. Re Itniiie, 
Tyerman r. Slanslield, [1929] 1 ('h. 710. 


5273a. .] — ^Where a legacy given to an infant 

is clearly indicated by the ^1 to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & where such 
legacy is one of two or more legacies aU in 
the some category & all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 
te.stator’s death. — Re Stokes, Bowen v, 
David.sox, [1928] Ch. 716; 97 L. J. Ch. 
273 ; 139 L. T. 331 ; 72 Sol. Jo. 384. 

Annotalton : — Distd. Ji( Kalni*. Tyciiiian v. Stansfield, [1920] 
1 Ch. 710. 

5273b. Whether infant entitled to whole of income.] 

—Testator, standing in loco parentisy gave 
Ixj trustees a legacy of £4,900, on trust to 
pay it to A., on his attaining twenty-one. 
lie authorised thorn to raise it hy mtge. of 
his real estates, A out of llu' money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent, of the exjicctant 
portion, a.s to them should seem sufticient 
lor maintenance Jleld : the legatee, during 
minority, was entitled to maintenance only, 
tk not to the w'hole amount of interest on the 
legacy.- -BuDCiK v. WiNNACC (1849), 12 Bcav. 
.357 ; 18 li. J. Ch. 469 ; 14 L. T. O. S. 325 ; 
13 .7ur. 737 ; 50 K. B. 1098. 

Avnotiifn>nH : Refd. Jit (JS52), 9 Hare, 049. 

Mentd. h't KoobC. K\aas a. WillluniMOU (1880), 17 Ch. D. 
(>9(>. 

5287. Add. Annolation : -Distd. Re Bamc, Tycr- 
man v. StaiisihMd, [1929] 1 ('h. 716. 

5293. -Itirf. Annoiaiion : —Distd. Re Readc-Bevell, 
('rellin v. Melling, [19301 1 Ch. 52. 

5320. Add. Anyioialion : — Refd. Re King, Public 
Trustee v. Aldridge, [1928] Ch. 330. 

5322. Add. AnyuAaiion : — Apld. Re Maber, Ward 
V. Maber, [1928] Ch. 88. 

5331. Add. Annolation ;-~Refd. Re Wliitrod, Bur- 
rows V. Base, [1926] Ch. 118. 

5334. Add. Annotation : — Refd. Re Whit rod, Bur- 
row's I’. Base, [1926] Ch. 1 18. 

5335. Add. Annotation :■ Apld. Re Wliitrod, Bur- 
row's r. Bax (1925), 70 ISol. Jo. 209. 

5337. Add. Ayniolation : - Refd. Rc Whitrtnl, Bur- 
rows r. Base. 1 1926] t'h. 1 18. 

5340a. -- .] Te.suitor left his property on trust 

for sale A realisation, A thereafter gave A 
bequeathed oiu*-tenth pait to A., two-tenth 
parts to (''.'b children, A the rest in tenth A 
tw’entieth parts to specilic objects in a 
similar manner, A '* t-o K. £30, to L. £40, to 
NoiK'onforiiiist Ministers of 1>. the residue 
in equal shares ” : — Held : the will must be 
read as lluuigh after disposing of nine-tenths 
of hi.s ro.sidiiary estate he dhvct-cd the 
remaining tenth. iMiarged with the two sums 
as therein ])rovided, to be divided among the 
mimstci's, A there w as an intestacy as to the 
undivided aliquot shares of pei-sons who 
pivdeoejvsed testator. — Re Whituod, Bur- 
Kows V. Bask. [1926] Ch. 118; 95 L. J. Ch. 
205; 134 L. T. 627 ; 70 Sol. Jo. 209. 


appropriate np]tlii*atlou for payment 
out to him.— irt Tci>OU, II92'<] 8, K. Q. 
299. AUS. 


PART IV. SECT. 6, SUB-SECT. 1.- A. 

sk. Lau'-ai/ent’s business books ,] — 


A lau-tiKt'ut diivi-tcd hib exors. to 
oouM’y tho r<>Mduc of hta eatatc to a 
rt'biduary loirutoo. Tho oxors. cou- 
M*yeii tho robidue. with the exception 
of dt ceased 'b hnsinetta books, which 
they iT'tained on the ground that It > 
would bo a breach of coulidontlality 
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towards deceased's clieuts If they were 
to hand them over. In an aotion by 
tho robiduary legatee for delivery of 
tho hooka: — Held: pursuer was en- 
titled to delivery. — R obkrtsok e. 
Kobkbtson's Executors, [ 1925] S. C. 
606.— SCOT. 



Vol. XXnL- Executors and Administrators. Cases 5341- 5443a. 


6341. Add. Annotaiton : — Refd. lie Wliitrod, l^ui- 
rows V, Ba.se, [1926] Ch. IIS. 

5368a. .]— CoPE’to Trusts (1877), 36 

L. T. 437. 

5364. Add. Annotatt<ms . — Consd. Btiker v. Anbcr- 
Shce, [1927] A. C 844. Apld. 1 B ('omi’s 
V. Smith, [1930] 1 K. B. 713. Refd. Heiboi 1 1 . 
I. H. Comrs., 1. B. Comrs. v Herbeit (1925), 
9 Tax Cas. 693; A.-G. v. Behhoa, [1928] 1 
K, B 798; Daw v. Inland Kevonue ('onus . 
Duff-Dunbar v. Inland Re\ onue Comi s (192s ), 
14 Tax. Cas. 58. 

5368. Add. Annotation • — Refd. Tic Oldham, Old- 
ham V. Myles (1927), 71 Sol. .lo. 491. 

6360a. .] — The mlfrmi inteiost 

from a fund set apait to mict future \ebtod 
legacies, which do not caiiy mt^-itst in the 
meantime, is capital A. not intomo of lesidue, 
& must, therefore, be invested, A the income 
only of such mvestment paid to tlu tenant 
foi life of the residuary est.at(*. The lule 
adopted m Allhnsen v. Whiitdly ISo 515S, 
an/c, in reference to contingent leg.wus, has 
no application to vested legacies — Iti Wm 1 1 
HFAD, Peacock v. Lucas, |1S9I] 1 Ch 67s 
63 L. J Ch. 229 ; 70 L. T 122 , 12 U U 
401 ; ,38 Sol. Jo 183 ; 8 K 112 

jin7U>tattfm — Distd. Re Hawkins, White v White, 11 »10J 
iCh -iTO 

5363a. Gross or net amount.] In 

aiiplymg the lule in AUhiiHin v. WhiittU, 
No. 5358, ante, tlu income of the estate 
should be calculated, not on tlie basis ot tlu 
gross amount loceived, but at the net .imount 
after deduction of ta\.~ Ri Oldham, Oi dham 
V. Mylls (1927), 71 Sol. Jo 491. 

5373. Add. Annotations — Consd. lii Buratt 
National Pio\mcial Bank v. Bairatt, (192>J 
Ch 550; AV ('on Ih (1925), 69 Sol Jo 525, 
Ri. Sullivan, Dunkh > i’ Sullivan (1920), 45 
T L It 500 Apld. Rf O’lollopi & Will 
3'iuMs, Piiblu 3'iustee c Tiollofit, |1027J 
I Ch 5<I6 N.F. Re Brookei, Brooke i i ' 
Biook< 1 (1926), 70 Sol Jo .520 
For tlie c robs-refcrence following this case , 

hubstituti “ ~1 — .S’n ,/ar//e r, Si*rri I • 

mi:ms, \ ol XL , pp 072 674 , | 


5407. Add. Annotation Apld. 1. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical M' n, 1. R. Comis. v. Medical Charit- 
able Soc. for West Riding of Yorksliiro 
(1926), 136 L. T. 60. 

5411. Add. Annotation . -Refd. R< Jones, Johnson 
A.-G (1925), 133 L, T. 601. 

5423a. .]— B> his will dated Jan. 27, 1013, 

tobtatoi appouiW his wife M. A pltf. J. to bo 
his exors , A after directing thorn to pay his 
dibts A f uncial A tc stamt ntary expenses, 
bequeathed all his t slate A otTects, real A 
peisonal, which lu might die posst ssed of, to 
hiswifeM absoluteh. M pi edectased testa- 
tor A died on Aug 11,1919. OVstatoi du*d on 
Dec. 30, 1920, leaving ical A peisonal pio- 
peity, but no luii-at law or m xt of km. 
Ihld theie was in the will an obvious 
mdioation of an intention b> tostatoi that 
the exoi. was not to take beneluiall}. He 
was in the position of a trustee, A on tailuro 
ot a cestui qiit trust the beiielUlal inteiest m 
tlie peisonal estate vested in the ('lowu as 
hona launiha Rt JoM s, Johnhon v A -(jr., 
I1925J ('ll. 340; 94 li J. ('h. 341; 133 

L 3' 601 ; 69 Sol. Jo. 160 

5440. hid Annolalton Mentd. //( Cassi 1. Ihiblu- 
I'lUKtie f . Mountbattem, |1926J Ch. 35S. 

5442a. .] /‘/ sivLWHumi, u. FiflN- 

WU K (1922), 12S L 3' 116 ; 67 Sol Jo 168. 

Inn fahoii PoUd Ju ftiMh Milije i Daubonj, 

1 (.h lai 

5442b. .J Ii( Jjrvcii, Mil nr v. Dau- 

liLNY, No lS95a, anU. 

5448a. .] I/dd flu diKctiontoi payim nt of 

tlu Itstanwntuiv <\]>t rises” ol testiitoi’s 
vMdow t vt« nded to tin* costs A expenses in 
obtaining kite is cJ adinimstiation, A in 
(onruLtion with the adiriiniHtiation ol the 
cst«it< of tli( widow, A the costs of an action 
III tlu plobalc (llVlSKUl /if ( LI MOW, \ KO V. 

CliMow, flOOO] 2 (h 1S2, 09 L J Ch 
522, 82 L T .5.>0 . IK W H 511 , 14 Sol Jo 
I2S 

Inn if alt ns Refd /•' liuisiin UJM > stanhiwii [11)00] 

jch ( (s /{, simnii III WiiKlit i slmrmui (lOOiiJCh 


PART IV SECT t SUB-SECT 1 B. 

Bin Misfahr an /> lalnt i>f usmts ~ 
\ev> dislrihutwn ordinif 1 C i \icj i 
Hawk£( 180)). 11 Ui CAN 

PART IV SECT. 6. SUB-SECT 3 

sn Jhity of ttdnnnt^iut ir lo ih 
trihuU under 1ft lolutum >t J 'lUittH id 
-H( How III <100 0 o U W 11 is 
•J 1) L 11. 109 CAN 

PART IV. SECT. 6, SUB-SECT 4 
A (b) 

6378 I (tiunal ruh ] IcHlutor 1 j\ 
IiIh will ( < ( rtaai l( k t< lu, A rU \ i-^c < 
ioituiii luud to hlH widow for life or 
widow Uooii upon hit death ot 
iiiarri mcc thh, land to fro to the i hJidmi 
of hlH Hlatcr Iho residue of hw ci»tut4 
he deMsid & bequeathod to ‘no 
e\orH ” In the next eluus< ho ap 
pointed thiio of hw nephews hw 
exorn — Held the < lianfci tuoilo in 
the law by the linitfrial \(t of IHp) 
adopted in thl*, pruvlnit A now found 
In Truatee f It s o , iyJ7, h 
does not app]> in cahes In whleh 
testator himself lias {pxeu th« property 
to his exors , the \ct appuos oni> 
whcie there l<i a bare appointment of 
exors so that the iiuplieatiou of law 
has to be resorted to in order to sec 
whether the estate of testator not 
otherwise disposed of vests In them 


Inn II iilJ> lutnf IJi u Iiitliriiui 
a-, nolldiifr in tia will indiialcd a ion 
li uj intinli II till c xoi«, took III lit 
rhltlh /« c.i \< J I IJJ »| 1 Ji I 1 I 
-'Ml I 1 (I L I 21 s CAN 

5182 1 II fitflir luti ntum f ruitnUr 
It Utf liin/i iffy n/i/nirnit ly n ill 
( I dr It I / mil IiHlatoi by his 
Will e ivi mtiiu kKi«ii‘t A dr v Hid 
I Hail 1 iiid I 111 wkliw foi lift, or 
. widovhool A 111 on In i diatli i>i 
niuTii ,fe tliHjiM.t I oil thi ihildnn 
1 t till I'-li r 1 li n *. 1 K of m » I '•t III 
, hi di ' Hcd V (nqinuthrd to m> 
e\oi 111 til n« \t I laiHe la 

app< ii trd thr r of hia jiiphiWH hh 
exois riiii f tliisi wan at tbn diti 
of Ihi vlll fill infuit of tinitn viarn 
A was < niv 1 >tu i Id at thi time of 
tr*»6ifor •» ill till I'lob lU w i-, ffianti d 
to the adult rxrjrs u ->r \iin? to Ihr 
. Infaut a iirrht 6> ho udniltlrd to i oi 
' ship upon iittaiuiiiK naj<irlt> // Id 
the I han^ riiudt in thr lu \ of thi 
1 iniicrlal Ai t of m >u kn >w n us 

Sufs'dc n'« Art, adoptr 1 in this I'rovini i 
A ri i« found In IitHtti Art, J' -i O 
lOi” r 1 >0 8 “>3 drjcH not apj I> to 
eaHi s In which testator himself lias 
Srfvin the priipiTty to bis exor- th<‘ 
Net uppbes onl> to cases whin turn 
Is a burr appointment rrf < xory , lO r hat 
the implication of law h ts to M resurUal 
t-o in order to see whether thr rstate of 
testator not otherwise dtsiiofied of 
vests In them bentllelally virtutr 
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t lilt n A as nothlnir In the will 
indiiatrd u lontmiv Jnti ntion the 
I \olM took hinnlUially He (;ilCACKY 
f 1 ).i>M hi O L 1(. J18 CAN. 


PART IV SECT 7, SUB-SECT 1. 

A (a). 

5425 V ~ 1 i by hiH will 

dirt I till that his teal piopertv, not 
si»( I ilii ally divlHid, Hhould be sold A 
all the lenminder of JiIh pioniity 
i«alls(<l Ho also dlreetcd that hlH 
d«.ht>i fiituiil A t< Htunii ntuiy ix 
I jatisiH Hhould bo paid, an annuity 
irr»M«l d foi his wlster, A that ciitaln 
• .finis all ehuriUilile hiivo oni . should 
bo paid Ihld tiKtutor not haviiifc 
diiirtid that Iho prf>rtidH of wile ot 
liH icjlt> Sk piiniinalty Hhould frim a 
nuxid fund the prlnmry fund out of 
I wlilih the di bts, flint lal A tistu 
ini ntary c xpi nsi h, thr auniilti, A tin 
iilfuiHs should I I paid was tin purr 
p i>(»nnlly, A tin riiiltv wuh only 
rbir.,fd in aid of thi ii im prHonalt> 
In SI fir iLs It prr • il iii iillt a tit foi the 
pu>riitut of all f |J irK‘ » \ri pt tbo 
huntahh 1 cfai n s wlihh JaiiM il uH far 
H the imi« pi PM null V piovod in 
-.ii'Ilninf le l'Alu^ c ah iiirv r 
(Afilfi I. IJ92i| N 208 -IF 

so / tiymenl of iltalh dulirn I itrnji 
tton hy Htatvte — / vU efffcl to In i un t 
It! AlKiNrf, I192H] 2 D. L II ili, f- 
O L H 33— CAN. 
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280 : 128 Feanisldee. Balnea v. Chadwick. [1903] 1 Ch. 250 : 
m Bang, Travera v. Kelly, [1904] 1 Ch. 363 ; Re Spencer 
Spencer Coot)cr, [1908] 1 Ch. 130 ; Porte 
V. Wmiaina. [1911] 1 Oh. 188 ; O'Grady v. WUmot, [1916] 
? 4* Miuwoy, llatn v. Maasey (1920), 90 

li* J • Cb* 40. 


5449a. Costs of probate action.] — Re Clbmow, 
Ybo V. Clbmow, No. 6448a, ante. 

5462. Add, Citation : — prev'iouH proceedings ^ [1892] 
1 Ch. 450. 


5466. Add, Annotation : — Consd. Re Forder, Forder 
V. Forder (1927), 137 L. T. 538. 

5488a. .] — Dixon v. Dutfield, No. 

6014b, post, 

6540. Add Mbllbrsh v, Buit>aEB, Smith v. 
Bridger (1863), 17 Jur. 908. - 

5556. Add. Annotations .* — Apld. Re Reeves, 
Beeves v. Pawson, [1928] Ch. 351. Mentd. Re 
llardyman, Teosdale v. MeCIintock, [19251 
Ch. 287. 

6594. Add, Annotation : — Apld. Rc Fecran, Fetran 
V. Fegan, [1928] Ch. 46. 

5594a. Direction In will for payment of “ money 
secured on mortgage out of residue —Balance 
of unpaid purchase-money.] — Tesiatejr, who 
at the date o£ his will in 1912 was the owner 
of several freehold properties, one of which 
was subject to a mtge. & of leasehold & other 
personal estate, gave Ac bequeathed all the 
freehold^ Ac leasehold properties o** which he 
might die possessed upon trusts in favour of 
certain of bis grandchildren Ac gieat-grand- 
. children, Ac the residue of his estate upon 
trust for sale Ac conversion ; he then directed 
that his trustees should out ot the money 
thereby produced pay {inter alia) his debts Ac 
legacies, A:, should out of the residue ot such 
money pay Ad discharge “ any sum of money 
secured on mtge. of any of my freehold 
properties,” Ac should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of hi.s 
will ti^stator jiaid off tho mtge. Ac took a 
reconveyance ot the mortgaged i}i*opcrty. 
Sliortly before his death, in June Afc Oct. 
1917, testator contracted to purchase certain 
freehold properties in respect of which he 


paid deposits, leaving balances of the 
purchase-mon^ owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment of one of his exors. Ac bequeath- 
ing a legacy, he confirmed his will in aU other 
respects. Testator died on Dec. 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, Ac 
shortly after his death his exors. completed 
the purchases At paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to be borne by the freehold jiroperties 
of testator in respect of which same were 
X>ayable, or ought to be satisfied out of his 
residuary estate : — Held : (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modem Ac wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging tho meaning of the 
term ‘* mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
wore not ” sums of money secured on mtge.,” 
Ac no contrai*y intention was signified by the 
direction in the will to pay Ac discharge such 
sums out of testator’s residuary estate, so as 
to exclude the operation of 1864 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid iiurchase-monoy ; 
with tho result that the balances in question 
ought to bo borne by Ac satisfied out of the 
freehold iiroperties in respect of which same 
were X)ayable, Ac the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate ; (2) the 
confirmation of the will by the last codicil 
thereto, although execute(l after the mtge. 
on testator’s freehold proi)erty had been 

f >aid off Ac after the vendor’s lieu had arisen, 
lad not the effect of extending the meaning 
of the words “ any sums of money secured 
on nitge. of any of my freehold Ac leasehold 
jjropcrties,” so as to include tho balances of 
unpaid purchase-money in question. — Rc 
llKlRNfeTHlN, IJARNKIT V. BBIRNSTEIN, [1925] 
Ch. 12 ; 94 L. J. Ch. 62 ; 132 L. T. 251 ; sub 


PART IV. SECT. 7. SUB-SECt. 1. - 
A. (b). 

5462 i. Sjit cjfic U gui u Of i nr umbered 
ihaiieL] — Ah butwouu a R]>oclllc loRateo 
an iuouraberod cliattol & other 
Hpeolllo leiratoub & <lovlbeoH, the former 
must boar tho burdon of tho lucum- 
braacu, be a ffonoral direction that 
debtb shall bo paid will not alter this — 
Rr SSiMPSON, [1927] 2 D. L. It. 104.1; 
60 O. L. It. 310.— CAN. 


PART IV. SECT. 7. SUB-SECT. 1.— 
A. (6) li. 

65111. Wtiether mixed fund primarily 
liable .] — Where lostutor has devised 
Ills real 6i porsunai estates to Ids exois., 
to sell or eonvort same into money & 
out ot tho procoode to pay his debts & 
leffacies. he has created a mixed fund 
for the pui-pose. — Gkaysun v. Walsu. 
[1920] J J). L. R. 206; [1926 j i 

W. W. It. 125 ; 20 Sask. L. R. 288.— 
CAN. 

6611 II. - — 'JestatiLv devised 
.V tieuueatlied oncdialf of hei obtate to 
t< A. after ail hir dtbts had bei<n paid 
ttitidn IcKuties to othem. A: tlio 
halume to G. Tho assets eonsisU'd 
inainl} of lealtv, A., wei'e sufiioient to 
dischaige tin debts he tho fuuiuul Ac 
testamoidiuv expenses without re- 
course to the bhai-o given to G. : — 
Held : tho sucond hau of tho ostato 


v\HH (Uarired with tho payment ot 
debts In exoneration of G.’s share, 
tl»e oidinary rules as to the aliuteiueid 
of dilTennit parts of the Obtate for tlie 
pn^uieut of dubls beluir applloable to 
tlio payment of fimiral he testa- 
mentary exiMinses, ti.'s shares was 
evempt alho from tlie payment of those 
expenses. A't Rovm . GliAbS r. 
-Mrt’LKl L\M>, [19291 V. L. H. 290; 
11929] AiifOb L n. 211. AUS. 

5613^ i, li hrtiut mixtd fund 
priHuoilg habit — Aecet,situ for dtrichon 
r« will ft» pagnunt out of muted fund.] 

.Sinot' t he Wlllh Aet a rtsilduat > 
«leviM^ must for tlio nurposes of ud- 
muiIbUution bo ivKanfed as a bpoeiho 
devise, 6c In tho onlor of assets for tlio 
pa) UK at of debts lankb with bpoeillc 
devlbUb he bpvciflo bequests. A rt«i* 
diiarv dm ISO does not lose its right to 
coutilbutiuii from hi»ct.lneall) bo- 
iiueathod iiersonalt) for the iMiyuiont 
of debts Ml far as tho gonoral ]iorsoiial 
<-stato is inbufllclont. merel) b) leason 
of the faotb that it ib given together 
with tho general iieisuual estate on 
Uubt for loDvoisiou & tho iiroceodb of 
('ouvertiion are made a mixed f\md for 
t ho piu'posob of dlsuubftion, ic that tho 
whole estate is aunject to a geueml 
eoustructivo ohorgo for the payment 
of debts. To outitle bpeolhc^y ho- 
quoathed personalty to he exonerated 
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from Bueh liabillt) by tho residuar) 
lealt) further evldenoo of testator’s 
juti'utiuu to that elloet is necossaiy, 
hueb os a direction that the debts ore 
fo be paid out of the mixed fund. oi 
that the proceeds of conversion are to 
tie regarded as personal estate. — /ft 
I'OnsYTH, NVVATT V. 1\)IISYT» (1929), 
29 .S it. N. ^. W. 411 ; 46 N. S. W. 
W. N. 127.- AUS. 


PART IV. SECT. 7, SUB-SECT. 1.— 
C. (a). 

5540 vi. .] — KicKOit V. Kickeu 

(1868), 14 Gr. 264.— CAN. 


6540 vil. .]— Scott t>. Supri.j. 

(1893), 23 O. n. 393.— CAN. 


5640 i. Personal estate insufflcieni .] — 
Lapp v. Lapp (1869), 16 Gr. 169. — CAN. 


PART IV. SECT. 7. SUB-SECT. 1.— 
C. (b) ill. 

5561 ii. .] — ^Whero land ia devised 

'Which testator held as a purchaser 
sublect to a roudor's lien, unless a 
contrary Intention appears, it is 
primarily liablo for the unpaid pur- 
chase-money. — As Macdouoau., [1927] 
3 D. L. K. 464 ; (1927] 1 W. W. R. 
612 ; 21 Sask. L. R. 397.— CAN. 

5561 iU. .1 — Naobl, 11928] 3 

D. L. R. 36.— CAM. 
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tM>m. iie BKaNSTEix, Barnbtt v, Bbbnstkin. 
69 Sol. Jo. 88. 

(c) After 1926 (Vol. XXIII., p. 495). 

6620a. Special fund for payment of debts 

“ Contrary or other intention ’’—Administra- 
tion of Estates Act, 1925 (c. 23), s. 85.] —The 
provision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates os the expression of n 
“ contrary or other intention within the 
sect., so as to exonerate, as between the 
different persons claiming llirougli te8tatt)r, 
a personaltv fund which at teslator’s death 
was subject to a mtgt*. from the juimarv 
liability to discharge it ; but the fund is 
only exonerdted to the extent that tlu* 
special fund is available for discharging tin* 
intge. debt, in so far as it is iiiiulcquate, 
the mortga^d property remains primarily 
liable. — lie Peqan, Pegan v. Pegan, |192«J 
1 Cli. 45 ; 97 L. ,T. Ch. 30 ; 138 I.. T. 205 ; 
71 Sol. Jo. 806. 

5640. Add. Annoialioji : —As to (d) Consd. J\t 
Littlewood, Clark r. Littlowooil (1930), 17 
T. L. K. 79. 

5641a. .] — March (Lady) v. Powkb (1079), 

Cas. temp. Pinch, 414 ; 23 E. R. 220, L. C. 

6654a. To revert to residue on death of 

legatee.] — ^By his will, testator bequeathed a 
legacy of £10,000 to trustees for his daughter 
A. during her life tSc after her death directed 
that the logaev should revolt to As be added 
to }»is general residuarj'- personal estate ^ 
go os the same was be<iueathed by his will. 
Testator then gave his general residuary 
personal estate to B. 'I’estator devi.S€*d his 
estates in certain plu<*os to other trusfees as 
a fund for the discliarge of his debts, funeral 
As testamentary expenses his i>eeuniary 
legacies in aid of his personal estate, with 
power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject th<*retf» upon 
trust for B., iu fee. The personal estate of 
testator was insutlicient for the payment of 
his debts He legacies, Se B. Hupplie<l .such 
doticieney, including the annual puymente to 
A. in respect of her legacy. A. survived both 
testator He B. On the death of B., the question 
arose whether, as testator’s personalty 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to B. for the benefit of B., 
who was testator’s residuary legatee ; — Held : 
the words “ revert to He be added to my general 
residuary estate ” in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken ; He it was 
not to bo taken from the real estate merely 
for the purpose of augmenting the personal 


estate. — Re Somerset (Duke), Thynne v. 
8t. Maitr (18SG), 66 L. T. 753. 

5692. Add. Atinoiaiion : — ^Msntd. Rc Porter, Porter 
r. Porter. [1925] Ch. 746. 

5697a. .] — Eyi.es v. Cary (1987), I Vern. 

•157 ; 23 K. R. .>83. 

Annotalum : -Dbtd. Malllson r. Middleton (1739), 1 Eq. (’*8. 

Abr. llld, 11 . 

5697b. .] -Bowdlkr v. Smith (1706), i’roc. 

Ch. 2(U ; 2 Kq. Ca. Abr. 371 ; 24 K. li. 128. 

56970. .] —Parker v. Wili'OX (1723), 2 Kq. 

Cas. Abr. 371 ; 22 K. li. 310. 

5697d. .]- -Wll.T.AN I*. liANUASTER (1820), 3 

Buss. lOS ; 38 E. U. 610. 

5723a. .J —Testatrix, who had power, 

under her brother’s will, to appoint real He 
personal estate, gave the nuil estate t»» 
trustees to raise 151,000, He pay the amount as 
Icgat'ies to various persims He subject thereto 
for P. He his bail's. She then gave several 
legacies, payable out of lier own personal 
estate. He »)ther legacies payable out of an 
uuap[>ointed moiety of her brother’s persorml 
estate, afUT the decease of his widow, He she 
<lireeted the duty on all the foregoing legacit'S 
to bo paid out of her personal estate, He if 
deficient fi>r full payment either of duty 
or legacies, such detieieiicy W'as to bo made 
good out of the real estate, im wliich she 
charged same. By two codicils, testatrix 
left other legai ies, He directed that the sinus 
beqin'athed out of her brother’s estate shouUl 
be paid, with tiie other legacies, iminediab'ly 
after her decease Held : the legacies given 
by tlie codicils were charged on t;he real 
estate. - WlJ.UAMS v. JIluullIM (1857), 24 
Beav. 471 ; 27 L. .1. (Mi. 218 ; 30 I.. T. O. S. 
215 ; 4 Jur. S. S. 42 ; 0 VV. It. 01 ; .53 E. It. 
411. 

5734. Add. Ciialiotia : -sub 'noni. Nyhhbm v. 
(JRE'ITON, 2 V. He C. Ex. 222 ; 100 E. U. 
378. 

5737a. .j -Testator diructud his debts Jk 

funeral He tefc,tamentiu*y expensos to be iiaiil 
out of his personal estate, lie thou devised 
his freeholds to Irustoes to be sold, He the 
proceeds, after deducting costa, to bo doomed 
pai't of the residue of hi.s personal estate, He 
to be subject to the dispositions thereinafter 
made of the same. Testator then gave a 
legacy of £1,000 upon certain ti'usts, He finally 
directed all the rest & residue of his personal 
eatate te go to his wife for life, remainder 
over. The pure personal estate being in* 
buillcie.nt to pay all the debts He legacies 
Held : the legacy of £1,000 ought to be paid 
out of the moneys arising from the sale of the 
real estate. — Re WoonnABD’s 'ruuHT (1854), 
18 Jur. 1012. 

5839a. - -.] A general charge of dehfs A 

legacies upon all the real (‘states (jf te.stafor 
not annulled by a mibsequent power fo h«; 1I 
a particular estate only He apply the pniduce 
to the same purpose ; but that oslate was 


PART IV. SECT. 7. SUB-SECT. 2.— A. 

k 1. -.} — Lands axo cuwets 

for the satisfaction of debts in tho hands 
of an exor., under 5 Heo. 2, c. 7 ; Ik 
tq a plea of pleru adminitiravU. pitf. may 
reply lauds. — Gabdinkb v. GAbni.vBit 
(1832), 2 O. a. 554.— CAN. 

PART IV. SECT. 7, SUB-SECT. 2.— 
C. (c) i. 

p I. .1 — Wright c. W&ioht, 


j liy28JN. Z. L. Jl. 331.- N.Z. 

r 1. Balance of proccala of tale 

I of UiTid sold by rnortgageetr ceded lui land, j 
— AlULSoy V. Thomrsox ( 18771 , 25 
Or. 138.~CAN. 

r 11. ,I — ^Testator ilevlrfcd to his 

daughter a lot of land charged niiii u 
legacy. The daughter inedeceused 
testator, leaving two children, u» whom 
the lot descended. On an applu. by 
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the exors. at the InHfaiire of the olllolal 
guardian : -JItUi it was tho duty 
of the exors. fo eeli tho land tc pay tho 
lcgac>.-«« Emms (1892), 22 O. 11. 
'..VG. -CAN. 


."I-nKIN r. iiOUOCll iC liOCUM/iN, 

( 1). L. K. 1080 ; 1 W. W. li. 820 . ‘.Si 
L. K. 020. - CAN. 
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first applied. — Coxe v. Basset (1796), 3 
Ves. 166 ; 30 E. R. 945. 

Annotation: — Oonid. WriKley v. Sykes (1856), 21 Bear. 337. 

5841. Add. Annotation : — Mentd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 

5864a. .] — ^Waterhouse v. Clout, Ex p. 

Booker (1871 ), 41 L. J. Oh. 223 ; 20 W. B. 277. 

5908a. Charge of debts, legacies & expenses on 
specific bequest— Variation of statutory order 
of administration.] — By a will, testatrix gave 
& boquoatlicd “ All my farm stock, imple- 
ments & tcnant-riglit hut (jharged with pay- 
ment of all my just debts, & funeral A 
lestanieiitary expenses, & also witli the pay- 
ment thei'eout of the legacies mentioned in the 
will of my late husband W., & an additional 
legacy of £50 which I bequeath to my step- 
daughter unto & equally between my 
stojj-Bon G. & my son F.” i~ Held : Adminis- 
tration of Estates Act, 1925 (c. 2.S), Sched. J., 
Part 11., in the case of wills, a fortiori in the 
case of those executt^d before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to variji- 
tions necessary to give effect to tlie intention. 
& therefore the farm stock, implements, A 
tenant-right were primarily applicabh* for 
payment of the funeral & testamentary 
expenses Ar debts.— liiTTLEWooi), Clark 
V. JJln.EWOOD (1930), 47 T. L. K. 79. 

5917a. AdminjL.>tration of 

Estates Act, 1925 (c. 23), Sched. I., Part II.J - 
A share of residuary estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is “property undisposed of by wlU” ' 
within clause 1 of above i’art, As therefore j 
under sect. 34 (3) of the Act primarily liable, 
subject to any Erection to the contrary in the 
will, to the discharge thereout of funeral A 
testamentary expemaes, debts As legacies. — 
/ic Lamb, Vipond v. Lamb, 1 1929] 1 Ch .722 ; 98 ' 
L. .1. Ch. 305 ; 141 L. T. 00 ; 15 T. L. H. 190 ; , 
73 Sol. Jo. 77. I 

Annoiations Dutd. Jif P«ity, HollMay v. Uotly, I192i)| 

I Ch. 73(5. Folld. i»V Atkinson, VVolmt^jr r WuIU'r, fl93hj 
1 Ch. .47. Dbtd. & Distd. Itr Kempthonn*. Charles r. 
Ki’mptborno, 1193(1] 1 Ch, 2(5«, C. A. Folld. lie Tong, 
Jlllton Bradbury, [1930] 3 Ch. iOU, N.F. Jic Cruse, i 
Cahs r. Jnghnni, W, N. 20(i. 

5917b. - — — - Ateslutorb> 

his will, after dirt‘cting liis exeeutora to pay 
all legacies free of estate duty A: to pay out ' 
of his estate any duty which might become 
payable on any' gift made l>efore Jiis dt*eeuse 
& after b(>queathing certain l(*guei(‘s A. 
annuities At tlie use Aj, benelit of twv» fiveliohl 
cottages, direett^d them t<i collect the luctnue 
from the reiuainder of his estate A: to pa> 
76 per cent, thereof to E. 11. during her life 
A: on lier death the income t)f the wiiole of 
the es^to to bo iuvcst£*d for the bemdlt ot 
the children of M. A: A. on their attaining the 
age of twenty-one years, & if there should be 
uo children then the whole of the accumu- 
lated funds was tt) be divided betw’con two 
named eharities. Testator died on Mar. 12. 
1029. It ha\ ing been held upon the originat- 
ing summons that, in consequence of tlie will 
having been attested by the husband of E. H., 
tlie 76 per cent, share of the ineouio of the 
residuary estate was undisposed of by the 


will, until the death of B. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funeral, testamentary 
& administration expenses, debts & liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primai’ily out of such 
undisposed of income or out of the corpus of 
his estate : — Held : (1) the “ real & personal ” 
t*state of a deceased person made assets for 
the payment of his debts by Administration 
of Estates Act, 1926 (c. 23), s. 32 (1), include 
the share of income of testator’s residuary 
<*state acc-ruirig after his death as to which he 
died int<*state ; (2) that iiropcrty “undis- 
posed of by will,’’ made by sect. 34 (3), 
Sclied. I., Part 11., para. L. of that Act the 
primary fund for payment of the expenses, 
debts, & liabilities mentioned in that sub- 
sect. includes a share future income of 
residuary estate wliicb la])scs by reason of 
tlH‘ statutory inability of the legat(*e to take 
under the will; (3) upon the proper con- 
struction of the will Ac the sub-.sect. there 
was no provision for payment of the funeral, 
i(‘Htam(‘ntaiy, A: administration expenses, 
debts, Ac liabilities, witli the result that those 
expt‘n.ses & the debts Ac liabilities, except the 
(‘state duly in the will mentioned, must be 
paid primarily out of the share of income 
which Injised Ac any otluT property undis- 
po.scd ol by the will. — Re Tong, Hilton r. 
Bkadbuhy, 119301 2 (ii. 400; 99 L. J. Ch. 
561 ; affd,, 11930] W. N. 253, 0. A. 

5917c, - - - - ,] Re Cruse, 

Gass v. Tn(}IIAM, [1930] W. N. 200. 

5917(1. Contrary In- 

tention of testator.] — Testator devised Ac 
bequeathed lus rt‘siduaiy real Ac personal 
estate upon trust for sale Ac conversion, Ac 
after directing payment of his debts, etc., 
out of that iinxed fund gave the re.sidue 
thereof tlu'reinafter referred to as the 
iH'siduary trust fund, as to one-half to his 
wife A as to the (»ther half to two daughters 
in settled shares. Testator died in 1928. 
ills wife having predeceased him, lier 
moiety lapsed Ac passed as on (in intestacy : — 
Held: tlie order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. 1., Pai*t 11., being under 
sect.s. 33 (7), 31 (3), Ac Sched. I., Part II., 
para. 8 (a), expressly subject to variation by 
the provisions of the will, w’hich in this case 
eleniiy threw the debts, etc., rateably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, Ac not 
primarily out of the lapsed moiety . — Rc 
PE'rTY, Holliday v, Peity, [1929] 1 Ch. 726 ; 
98 L. J. Ch. 207 ; 141 L. T. 31. 

(NMiifd/iofi.s .* -Distd. Hr AtlvinMCi. Wcbbti'r r. Waller, 
il93U] 1 (.'b. 17. Apprvd. Ht Ki’niplhuiuu, Churk*»> v. 
Kompthorijo, [19301 1 Ch. 20''. 

5917e. •]— By his 

will dated Dec. 2, 1911, a testator devised to 
his brother C. “ all my freehold Ac copyhold 
property,’” Ac gave all liis leasehold property 
A: personal estate Ac effects, subject to pay- 
ment of his funeral Ac testamentary expenses, 
debts, Ac legacies upon trust for division 
amongst his brotliers Ac sisters as therein 
mentioned. Testator died on Aug. 15, 
1928, Ac was at his death entitled, subject to 
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6874 i. lit;fore specific hoaoies.}—Re Hunt, [1924] 3 W. H. 241.— CAN. 
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the effect of the provisions of the Law of 
Property Act, 1925 (c. 20), to two equal 
ninth shares of certain freeliold propertj 
comprised in his father’s residuary estaio. 
& to one equal fourtli part of certain freehold 
minerals purchased by him. He also o\vn€*d 
the entirety of rei*tain oHuu- freehold 
property. The residuary gift of lleT•sonalt^ 
lapsed as repjards thive equal sevi*nih parts 
owinpr to the death of two legatees in tlu* 
' testator’s lifetime : - Ilehl : testator hy 
directing that his debts should i'lrst be paid 
out of the residue before division amongst 
the residuary legatees luid shown nn intimtion 
that in regard to the lapsj cl shar<‘s of rc^sidue 
the order of administrati<m ]>i escribed h> 
Administration of Estates Act, 1925 (c. 2.‘tj. 
fcJched. I., Part II., should n(3t apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be asc«*rtaim“d 
until aftc'r the debts had beetj paid. 'I’ht* 
debts were therefore not ]3ayable out of tin* 
lapsed shares in exoneration of Iho other 
shares. -- lie Kkmptiiohne, (’iiaulf^ v. 
Kempthorne, [1950J 1 f’h. 298 ; 91) J.. .1. (’h. 
107 ; 112 L. T. Ill ; 10 T. L. It. 15, (’. A. 

JnnoMio7tf : Consd. Ilf Turifr, TllKon r. Hriullmn. |I5»>01 
2 < 'h. 400. Apld. Ill liitf lew 00(1. Clark r. LiilIe\\<»o(l 
<19110), 17 T. li. U. 70. COQSd. Jit ('nis(‘, (ittss r. IukImiii. 
|1930j W. N. SiOG. Reid, ill Newman, Sialer r. Newm.in 
119301 2 Ch. 109. 


5919a. As property undisposed of by will— 

Contrary Intention of testator.] — In the 

administrali''U of the solvent estate of a 
testiitor who died aft**r the commeneement 
of Administration of Estat-es Act, 1925 
(c. 23), a direction in his will to the trusto<‘.s 
to pay his funeral tV- testament<iry expenses 
iV debts out of the pixic<‘eds of the sale &: 
convci'sion of his pei*at>nal estate is a pro- 
vision within the meaning of sect, 34 (3) of 
tliat Act. Its <‘tTcct is h) mak<* the personal 
estate npplicalde towards the discharge of 
testator’s fuiici'nl. testanunitary, iV adminis- 
tration t“\pens«‘s, ilebts, .V: liahilitii's ])ayable 
out of Ills estate, except tleath du(i<»s imposed 
on r»‘al t‘Ntate, in priority to t<‘'4lHlor’8 real 
e-^late \\hi(*h, owing to the d(‘ath of the 
devisee thereof in testator’s lifetime, was 
prop<‘rty undispo.seil of b) his will A: which, 
hut f<»r tht‘ provisum iu his will, would he 
primarily liabli* according to the onler of 
applicatioTi of assets .spi*eilied in Vdininistra- 
tion of Estates Act, 1925 (<-. 23), Sclicil. 1., 
Ihut, ![., cl. 1. lie Atkin.sok, VVehsteu v. 

' Waltek, [1930] I (’ll. 17; J19 L. .1. (’h. 35; 

I lt2L. T. 129. 

I : CoDSd. fit ICiMiiiitlioriic, Clinrli'H r. Koiiiti* 

tlioiiie. (la.mi 1 Ch. 3 GS Apld. lit Lift lew outl. Clark r. 

I l.iltleuodi] 17 '1'. ti. l; 7h Consd. Ih Tmik. 

' lillleti r. hoKibiirj, I I'limi Ch KM) 
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5977a. One executor carrying on business In com- i 
petition with testator’s business Breach of 
trust.) — 13y his will te.stator who, at the dat<* ' 
thereof, w’as carrying on the business of a 
yacht broker, ,ai)point<»d pltfs., naiiudy, his ' 
daughter 11. in one VV’. 6c deft. <*xoi.s. A:; i 
trush'os thereof, 6c directed llu'm t<» carry i 
on his husines.s after his death; 6c in the ^ 
event of a sale tln-reof by the exors. the ' 
whole of the j>roeeeds were bequeathed to 1 
II. Testator died on Aug. 1, 1928, A: his . 
exors., ill pursuance of the dir«‘cfions con- I 
fained in the w'ill, cairicd on his husine.ss, • 
until Feb. J. 1929, W'lien, testator's tenancy ] 
of the husines.s premises being about to i 
expire, they remove<l the husuie.-.s to other 1 
pi’cmise.s, a h*ase of w'liich was shoi'tly after- i 
W'ards granted to deft, alone, of w'hieh lease , 
to deft, jiltfs. did not become aw'are until a 
few W’ceks after the grant thercfd’, w'heri deft, 
claimed the right to hold the lease of the new' 
premises tor his own henelit, U) exclude pltfs. \ 
lixiin the new premi.ses Ac t<3 s(*t up A^ carry 
on liis own account a bu.sinc.ss similar to & in , 
competition with t<*sU'i.tor’s busine.sh. Deft, 
having, since tin* issue of the writ in the 
action, assigned tlie leas*; of the new premises ‘ 


to Jl. 6c the goodwill of tli<‘ husincss also 
having hei*n assigned to her, it became no 
longer rii'cessary to grant any of the relii'f 
claimed A: necessary to detmiilno only 
w'hrdlier deft. wa.s iMitilhsI at the (Jat<‘ of the 
iH.sue of till* writ to the right w'hieh he then 
claimed, for th«* purpose of deciding how the 
costs of tin* action ought to he borne: - 
Ileltl : (I) in face of th<* claim made by d<*ft. 
to the benetit of the Iea.se, pltJs, w'er<‘ justified 
in bringing the ai’tiori ; (2/ having regard to 
the speei.il nature of the hn-irn'S.-^ of a yacht 
hr<»kf‘r which riecessanlv involvijd com- 
petition iM'tvveeii ev<‘ry individual broker 
with all the otlua's, it woiihl have been a 
breach by <lett. ol his tidueiary duty towards 
the iMTieiiciaries under tin* will, if he had at 
the date of the issue of the writ sot up on Ids 
own aeermrit an independent business of a 
y.wht brok(*r in comyjcAition with pltfs., 
cari-ying on their t/est^ahir’s husjne.ss ; with 
ilie iH'sult that deft, must pay all the costs 
of the action. AV Thomson, Tifo.mhon v. 
Allen, [19301 I f'h. 203 ; 99 L. .1. ('h. 159 ; 
J42 h. T. 253. 

6014a. - ~.l — ’’J’e.stator devised 6c he- 

queath<*d to trustees estate A. 6c also all Ac 


PART IV. SECT. 7. SUB-SECT. 9.— A. 

t i. .) — Testator, whose 

ebtatu \va» buhscquontly bcqueHtraU'U 
on the petition of lus exots., who 
had effected several whole life policies 
of assurance upon his own life with the 
Australian Mutual Provident Society, 
in respect of which the total amount 
payable at his death v. as £4,(>2e 18s. M., 
tc which wen* protected under Aus- 
tralian Mutual iTovldent .'Society’s Act, 
18i7, s. 14, to the extent of either 


or lil,7s0 Is. y</., h*i'l during 
his lifetinio assigned ihc ?)oU( H‘s in 
question to the skn-iet j' h> way of nitgi*. 
as collatx*rfiJ security for the lepiivment 
of < <*rtuin advances totalling 1.3, »0il. 
In re«p«*ct of w'blch advances tin* ann^'int 
of k3,.'iG(l 128. 3d. was due at the date 
of hut death; — Held : the cqiiltaMo 
doctrine of marshalling apjiUtd, A. tue 
intgee. must resort primarily to tU** 
protected fund to satisfy the uilg». 
debt, so as to leave the unproteetod 
portion of the policy moneys avaUable 
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f«»r tin niHiTured < redilor-i, with the 
result tlmt the protcilion afforded by 
the Aft w/is entire Iv «li-sf loyed, lit 
lloil.ASn, Ar p. IIOM \M> (192K), 28 

.^. i;. \. s. vv. 3«;9 . i.t s. >. vv. vv. n. 

bti. AUS. 

PART V. SECT. 2, SUB-SECT. 1. 
so. Bfjort death dxUiet paid — 
Where Mecurity tor payment given. 1 
li. V. CaU&DONIAN iNBURANOJC Co., 
11924] 2 IL L. It. 649 ; [1924] B. C. R. 
207.— CAN. 
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singular his freehold & leasehold estates A 
effects in H. A; W. together with the steam 
engines A machinery, money in hand, etc., 
together with all A bjngulor other his real A 
personal estates A effects, upon trust, that 
nis trustees, etc., should carry on his cotton 
manufactory in the best A most proper 
manner they ijossibly could At. ho empowered 
them to retain a« much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same, A to keep the whole in 
good repair, A to renew the machinery : 
Ac direcUid that at the end of every twelve 
months next after his decease, provided his 
daughters L. & E. were living, the profits, 
if any, A the surplus income fram his 11. A 
W. estaios, after paying certain annuities, 
after retaining a sulffcient capital to cairy 
on the irianufactory, should bo equally 
divided between his two daughters, share A 
shai'e alike ; but if his trusb'os were not 
incliu(‘d to curi*y on the cotton manufactory, 
he omi>owered them to let the same, when he 
directed 1 he reserved (‘apital to be immediately 
divided between his two daughters Ij. A hh 
sliare A share alike : Ac he fiirt her directc‘d 
that the surplus rents of his II. Ac W. estates, 
after paying the annuities, wei'o to bo equally 
divided every twelve iiionths afltT his decease 
between such two daugliters, share A share 
alike. He directed his trustees t > allow liis 
(laughter B. to receive all the rents, etc., of 
liis estates A. for Iut life A. deelurod tliat at 
her death her issue w<irc t<» be entitled to 
such estates, but if she loft no issue then 
such estates w(‘re to go to his daugliter Jj. 
A if she should then bo dead, having left issue, 
such issue were to tako ; lie then gave to 
J i. au annuity of £1(00 durmg iier life, A ciiai'ged 
the same on all his real A personal estates 
ill 11. A W, A boqueatlied the some at her 
death to her issue equally : Ac, if she should 
dio without leaving lawful issue, his daught<*r 
B. if she should be living, was to take the 
annuity of £000 Ac the whole of tlxe surplus 
I'cnts, etc., ot his 11. Ac W. estates, both real 
A persoiial : A it noit lii'r of liis daughters hdt 
issue, the whole of his estates, both real 
Ac personal, were to go to K. 11. for life, with 
n^mainder to his issue, remainder to his heir 
at law. L. & B. survived testator ; B. As L. 
both died without issue: — Held: (1) the 
represonta-tivos of L. Ac B. were absolutely 
entitled, in equal sliares, to all such personal 
estate as was situate in 11. Ac W. Ac which was 
nut retained by the trustees as capital for 
eaiTjdng on the manufactory ; (2) on the 

death of the survivor of B. A L. witliout 
leaving issue, the whole of testator's perstmal 
estate described iu his will as situate in 11. A: 
W. consisting of his leasehold estate A the 
manufactory, A the capital retained by the 


trustees for carrying on the business, were 
subject to the trusts declared in favour of 
B.. H. ; (3) R. n. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. Ac W. Ac to the income of the capital 
retained Ac employed by the trustees in carry- 
ing on the business. — Horsefibld v. Ashton 
( 1863), 20 L. T. O. 8. 800 ; 2 Jur. N. 8. 193, 
L. C. Ac L. JJ. ; affirmedy sub nom. Ashton 
V. ilORSFZHLU, HoRSFIELD V. SiDEBOTHAM 
(1800), 2 L. T. 1 ; 0 Jur. N. 8. 366, H. L. 

AmtotaHonH : — (fenercUlv, Befd. Tyrone Earl v. Waterford 
Marquis (1860), 1 De G. F. A J, 013 ; Guthrie v. Walroud 
(1883), 82 Oh. D. 673. 

6014b. — — Testator directed that his 

business should be carried on for the benefit 
of bis widow or until her second marriage, 
with very full powers to the trustees to carry 
on the some, A “to increase or abridge 
his said business, Ac his capital, stuck A imple- 
ments therein,’’ Ac generally to act “ as most 
advantageous A mostly for the benefit of the 
persons claiming under his will.” lie also 
directed that all his debts, funeral Ac testa- 
mentary expenses, Ac the “ costs, charges A 
expenses of carr> mg into effect the trusts 
of liis said will,’’ should be paid out of the 
capital of said business: — Held: (1) the 
widow was entitled for life or until her second 
marriage, to the whole of (he profits made by 
faiieii business after testator s death ; the 
rash at the banker’s A the trade debts being 
assets or part of the capital of sucli business ; 
(2) the debts, funeral Ac testamentary 
exjienses, Ac the costs of suit, etc., should be 
borne out of tho capital of such business ; 
(iestaitir iiaving cKoriorated his residuary 
estate from any such or similar charges. — 
Dixon v. Dutkield (1802), 5 L. T. 741. 

6016. Add. AnnoUilion : — Retd. 7?e Murphy’s 
Bsiaie, Morton v. Marcliantou (10.30), 71 
Sol. Jo. 321. 

6016a. No right to priority Assent to 

carrying on business.]- -hv Mi’iiphy (Elliah) 
BNTXTn, Mohton v . Maiichanton (1030), 74 
Sol. .1o. 321. 

6053a. Effeot of Administration of Estates Act, 
1925 (c. 23), s. 89.] — lie Trollope’s Will 
Trusts, I^ublig Trustee v. Tbou.ope, 
[1927] 1 Ch. 596 ; 90 L. J. Cli. 340 ; 137 
L. T. 375 ; 71 Sol. Jo. 310. 

6062. Add. Annotation : — Apld. Johnson v. Clarke, 
11028J Ch. 847. 

6074a. To pay specialty debt — ^Mortgage valid 

a4 aghinst bond —Executor without notice of 
bond.] — W aterloo Insurance Co. v. Hind 
(1862), 1 New Hep. 61. 

6082. Add. Annotation : — Apld. I. li. Comrs. v. 
Smith, [1930] 1 K. B. 713. 

6085. Add. Afinotatiim : — Refd. Re Williams, 
Richards v. Wmiarns, [1930] 2 Ch. 878. 


PART V. SECT. 2, SUB-SECT. 3.— 
B. (ft) i. 

r (p. 677) i. .1-Whoro 

tiOHtator charged Ids del>t« on IdB laud : 
—JleJd : the moro fullure of tentator 
tx) enumerate ail hie land did not detract 
from the coiiolusioa that all tho land 
\\at> po cbars^'d, <Sc the direction that 
liiB debte abould bo paid by his exor^. 
iMjuferreil on implied power of sale 
upon tlw‘in for the purpose of paying 
the ilebtt, out of the prooeeils. OST 
V . Auamb (1886), 13 A. 11. 129.— CAN. 

t (p. 677) i. Where execu- 

tor's powa coupled wth Interest .} — 


tVlwStiUiS 17. t’ARSlALLKV (1860), 10 
i\ 1'. 216.- CAN. 

bb (p. 577) i. - — Legai eUaU in 
rxecHUtrs .] — A dorlse of land to exors., 
in trust fur tho purpose’ of selling the 
lands, passes the It^l estate A tho 
boneheiaries take an equitable interest. 
— Toomey V . Bhcpknuha Nath Boss 
(1938), I. L. R. 7 Pat. 520.— IND. 

t (p. 678) i. — — .) -Wlioro 

tohtator directed Ids trustees to hold 
prpMrty for twenty-one years, A then 
w*U It : -Held : there was no power to 
sell oontnury to the express provlaions 
of the will, except perhaps In a case of 


emergency. — D obbrl r. Loudoun, 
[1920J N. Z. L. R. 131.— N.Z. 


b (p. 578) i. Under Devolu- 

tion ofKStatea Act.] — Re Louan, t|987J 
4 I). L. R. 1074 ; 61 O. L. R. 323.— 


h (p. 578) i. Interference Vy 

court — Whether court will restrain emeu- 
tor from seUiap.] — Bamukuon r. 
Schwandt, (19271 3 D. L. B. 565 ; 
(1927) 1 W. W. R, 620 ; 21 Saak. L. R. 
311.— CAN. 


h (p. 578) tL Sale not neceosary 

for adminxatratuyn purposes — TtUe of 
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6138a. Effect ot Administration ol Estates Act, 
1926 (c. 28), s. 39.] — He Trollope’s Will 
Tbctsts, Public Trustee v. Trollope, 
[1927] 1 Ch. 696; 90 L. J. Ch. 340; 137 
L. T. 375; 71 Sol. Jo. 310. 

Add. Annotation He Murphy’s 

Estato, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 

6271. Add. Annotation : — Consd. Re Manai^l, Smith 
V. Mansel, [1930] 1 Ch. 352. 

6281a. .] — Testator, who died on May 17, 

1916, by his will appointed appcis. exoi«. 
trustees, & bequeathed a number of absoluU* 

Ac settled pecuniary legacies. Testator gave 
all bis estate whatsoever unto appets. upon 
trust for sale Ac- conversion at such time Ac 
manner as they should think fit, with i»ow<*r 
At: discretion to postpone sale Ale eonversKUi A: 
charged the moneys to aiiso with the legacies 
bequeathed by his will. Testitor’s will con- 
tained a residuary betiuest, invt'stment clauM«‘ 
in wide terms, Ac a power to nppets. t»» 
appropriate any part of the estate in its atdiial 
condition in satisfaction of any legacy. I’hc* 
principal asset of testator’s estate was a sum 
of nearly a quai’ter of a million pounds Irish 
Throe per cent. GuaranU'cd Stock, At the 
estate was insuflicient for payment in full of 
all the legacies. Th<* Irish stock could not br 
sohl even at a reduced market value of 
£161,41 1 & in the interests of the estate it was | 
inexpedient to realise it at once. Appels. | 


liaving caused to be prepm*t>d a scheme of 
apportionment, appropriation Ate abatement 
among At between tihe legacies, applied by an 
originating summons issiu'd on lutio 27, 1917, 
to the et. for its sanction : — Held : appota. 
could exercise the discr<*tion.ary powcu* of 
appropriation notwithstanding the hu't that- 
some of the legacies were settled by t-estator's 
will.— /fr I)\Nini.s, IjONnoN City Ats Midi.a>Ai> 
Executor TRr''TEK Co., Jyrn. v. Daniels 
(191S), 87 L. .1. Ch. 661 ; US L. T. 435. 

6341. Add. Aunolatiou : Consd. .fcuies r. Wright 
(1927), 139 Ji. T. 43. 

6341a. ~ - - - Charges for work In execution of 

statutory trusts.] -- Hy his will testator 
directed that his trustees should stand 
poH.sessiHl of certain hereditaments uj>on 
certain trusts, & declared that any exor, 
or trustee of his will, who was a solr. or a 
person engaged in any profession or business, 
might individually, or through ids firm, act 
in the course of his profession or business on 
behalf of t-he exors, Ak trustees, Ait charge for 
so doing -//c/^y .* as the laud was vested 
ill the trustei's upon the 8tstut<jry trusts, 
any <‘Xor. or trustee of tlu' will, who was a 
or a person engaged in a profession or 
business, was entitled, under the will, to 
<*harge for work or busim-ss done in the 
executiim of tlie statut-ory trusts, because such 
work or busiiu‘SH woula be doruj on behalf 
of the exors. Ac tnust-ees. -He i*KULl'3Y, 


htmd ftdc purchaser.] -An otor. or 
adTrlnistrutor lins no absolnlo power 
lo (iJsposo of the proi)erty of tloceuseU 
if It la not nwcaaai'y for tlio purpose of 
ndminifitralion of the eatato, but a 
hand Jhif purchaser may bo protcelod 
in certalu cases where a transfer Is not 
for that purpose.— T akakkhwak Das 
O um’A V. AMnicA f'liAUW UirAriA- 
CIJ\K.TK1C (1027), 1. L. K. •./> ( ale. 892. - 
CAN, 

PART V. SECT. 2, SUB-SECT. 8.— 
B. (a) li. 

I i. 8. l\ MoCuuuy t». Mf'DANiri 
<18B8). 7 N. H. K. (Ui. <<C O.) 207. - -CAN. 

PART V. SECT. 2, SUB-SECT. 3.-- 
B. (b). 

614511. .]— 7/rW.* although 

there was no expresn devise of realty 
to the exors., a dovifo was Implied by 
the terms of the will. A, there being 
a general charge of debts, the exors. 
had full power to give a mtgo.-- 
Banque Pko VINCI ale Du Canada v. 
Capital Trust Cokpn., [1 927 ) 3 

D. L. R. 199 ; 60 O. L. It. 452. — CAN. 

PART V. SECT. 2, SUB-SECT. 3.— 

B. (0). 

•p. Power to reserve benefit to one 
heneficiarv — Out of lands devised to 
another bent fir iaru.} — McKenzie v. 
GRANT (185B). 13 U. C. n. 180. -CAN. 

PART V. SECT. 2, SUB-SECT. 3. - 

C. (a). 

h i. Sale under licence of Probate 
CJfjurt —Whether licence caneluawe — 
Licence (Mained i»npr^rZ</d— D oe v. 
Thompson (1860), 9 N. B. R. (4 All.) 
4b3.— CAN. 

b ij. Sufficient perarmal 

property for payn^ fckP®® A* 

CAN. 

•w. Effect of 8^ after three Vears-- 
Devolution of Esi^s Aid, 1927, a. IL] 
G., the owner ot land, died on Deo, 20, 


loaA, Intosliite. liftters of admlnls- 
(rathm were granted to Ids dauKld('r 
A., who w«u> his solo lielr«'ss-tit-hiw tV 
IK xt id kill. Ou Feb. 17, 1920, she, »ts 
rulmndstnitriv, convejed in fee to It . 
who, •»ii tlie H.IIUO diiv, eonvered hi 
fetj ti» A. A lier husl>aiid, as loml 
tenant.H. No euiitioii liaviag heeii 
reglsteis'd by A. as adinmlslralilx \ uo 
certitJcate «)f hs having fanm 

n'gisU'red h\ aiii ereddoi Hthl : 
alter Dee. 29, lOis. the tlir((-y(.>r 
IKsiod diinng whleh the estate was 
lested hi A. as iMludiusttalrlx hailtig 
ehipM d. sh«* V her hiMhuild weie 
( iititleil, h> J>e\ olutloii et l.sta1«H \«t. 
ri. 12. to <ou\e>, to a piiiehuser ill 
good faith & foi laliiablo f oiisJdfiaf Ion. 
vvh<» has no notice of the eilhteiU/.* of 
iiuv i'lttlins of oreflilon». a title fri'o 
from any liability for tlie <lobU of (J. 
iiV Down ic KnsiiBiio. 1 1929j 3D, L. it. 
70 ; 03 O. L. It. .>11. CAN. 

PART V. SECT. 3, SUB-SECT. 1. 

■a. Power U> reduce ddftr dc execute 
quit-claim deed.] —Whom toaUtor twwl 
agreod to sell land to K.. Si the exora. 
r^ucod the pnrebaHe prioe in order to 
keep K. on the land. Sc lator g'tve T., 
from whom U'etator bad bought t)»» 
laud, a <iuit-elaim deed of all their 
Inb'rest in the land; — field: (1) the 
action of tho exors. In reducing th«* 
price payable by K. was reoHonaole Ac 
proper ; (2) they ahould not have 

rxocuted the quit-claim deed without 
applying, under Truntce Act, U. 8. .8., 
19V50 (c. 75), s. 64, to a judg<» of the 
King’s Bench for advice, hut, since 
they had acted boncstly A In what 
they considered to be tho be..t iriten*sL 
of tho estate, their failure to do so 
should be excused under sect. 44.— 
LaucKS r. Newlove (Bask.), >1920] 
4 D. L. It. 293; [1926] 2 W. VV. U. 
830; varied (19271 2 D. L. it. 1019; 
is. C. R. 389.— CAN. 

PART V. SECT. 6. SUB-SECT. 1. 

1 (p, 60X) L Under Trustee Act, 

R. S. B. C., 1924 (r. 202), s 80- - 
Amount Hnmed to 5 per cent, of yross 

799 


value of ("date.]— Re Hmjkman’h Khtatk 

(1925). 37 ll. C. K. 41.- CAN. 

t(|>. OODi. .1 /fe lUJSi'll. 

fl927) 2 D. L. 11. .HI ; 59 N. H. it. 
-M. CAN. 

g (p. (J()2) 1. • \ol after estate 
profHrlu ndiniiiislered ct* accounts 
luis'-'ttl.) Pc Oxknham, 119251 2 

1). L. It. BU2. -CAN. 

Mb. /.Kifnltti/ for -Pint fU utry eutiUtd 
lo Hpt Cl fir In qiif s/ hi ncjlti d by work of 
ftindor.l 'riiere la no jiirlsdletton in 
the el. lit order that the remuneration 
of an exor. be pahl out of u Mpeellle 
be(|ueHt on aeeoiiiit of Its benulltlng 
bv the \v<»pk of ti)»‘ r‘\or. in the lisUitc 
ttf ILaiiidoM.. I19..'0J N. Z. ii. It. 123. 
N.Z. 

PART V. SECT. 7, SUB-SECT. t. 

ni. .1 HroRY a. DUNfxn* (1807), 

13Ui.37r>. -CAN. 

n II. Williams (189.5), 22 

A. U. 190.- CAN. 

PART V. SECT. 7, SUB-SECT. 2.— A . 

r 1. In rt speed of yuarantu 

— DistrUfUtion of estate in ignorance of 
mmrarUee.] - .Saudrv v. IfAMl-ioN, 
11927) N. Z. L. U. 073. -N.Z. 

r li, - — Jn rcspid of d*ht 

(orilnutid for estate -Hwht o) crcdilicr 
to brnf/lt of represrnlultvc'H right to 
iiulcoifii/Ltafion.] VVhet« an exor. ^'ori- 
tr.wtrt a debt 4>n beti.ilf of t tin estate 
the eissdltor Jh hi equity entith d to the 
l>.«rietlt of the exop.V nght to be 
liulrtiiinllled out of the aasetw of the 
estate* Jn the IiuiuIh of the henefleiariori. 

NKTiiEnLANPH i vvj;m 'tKvr C'(>, w. 
DlWlilUSAY, 11928) 1 !*• 

(192'<J 1 W. W. It . 101 . 2,J Alta. L. R. 
291. CAN. 

part V. SECT. 7, SUB-SECT. 3. 

so. 1C* presentative not atUheyrised by 
wilt- Peneheiaries claiming profits oj 
1 business— Right of representative to (>* 
indemnified . ) - M'GINLKT r. On 
1 LAOHER, (19291 I. R. 307. IR. 
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Wallace v. Wallace, (1927] 2 Ch. 168; 
90 L. J. Ch. 438 ; 137 L. T. 630 ; 71 Sol. Jo. 
583. 

6970. Add, Annotation -Retd. lie Anderson- 
Beny, Harris v. Griffith, [1928] Ch. 290. 

6388a. — .] --Leasehold property belonging 

to testator, who was original lessee, having 
been direetc‘d to be sold & the proceeds 
divided : — field : the exors. were entitled 


to be indemnified out of the proceeds. — 
Smith v. Smith (1854), 2 Bq. Rep. 727. 

6405. Add. Annotation : — Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 

6406. Add. Annotaiion : — As to (2) Distd. Re 
Murphy’s Estate, Morton v. Marchanton 
(1030), 74 Sol. Jo. 321. 

6422. Add. Annotation: — Mentd. Clayton v. 
(Jlayton, [1930] 2 Ch. 12. 


Part VI. Liability of Representative. 


6446a. Sale of goodwill of business -- 

Solicitation of customers.] - 'J'lu* rule in 
Trego v, Uuni^ [1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business. — 
JiooiiNE V. Wicker, |1927] 1 (Jh. 007; 90 
L. J. Ch. 301 ; 137 L. T. 409 ; snlj nom. 
Borne v. Wicker, 71 Sol. Jo. 310. 

AnruitaiumM Distd. lit Thombuu, Tlioinson v. Alhn, [li)30] 
1 CJi. 203. Reid. Farey v. Cooper, llU27i 2 K. It. .^b4. 

6505. Add. Annotation .*— Mentd. Burrcdl v. Leven 
(1926), 42 T. L. H. 407. 

6526. Add, Annotations : — Mentd. Kawlinson v. 
Ameel, [1925] Ch. 90; Houghton v. Nothard, 
Lowe & Wills, [1928] A. C. 1. 

6544. Add. Annotation: — Mentd. Richmond v. 
Savin, [1026] 2 K. 13. 530. 

6547. Add. Annotation :— Generally, Mentd. Ponty- 
pridd Grdns. v. Drew, (1920] 1 K. 13. 567. 

6600. Add. Annotation :— VoWd. Plniiaii v. Royal, 
11925] 1 K. B. 081. 

6602. Add. Annotation : - Generally^ Mentd. 
Broeklebank v. R., 11025] 1 K. R. 52. 

6610. Add. Annotation: — Generally. Refd. Re 
Field, Sanderson v. Young, (1925] Ch. 636. 

6611. Add. Annotation .—Refd. Re AVeld -Blundell 
Estate, Mowbray (Lord) v. Wold- 131 nndcll 
(1929), 73 Sol. Jo. 585. 

6667a. Non-repair by representative.] — In 


debt for rent, against an administrator, ,is 
assignee of the intestate, deft, pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent ; that 
the prt'mises were of less value than the rent, 
\iz. of the value of a certain sum, part of 
which deft, had paid to pltf., & part towards 
the expense of a party-wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf., who 
refused to aceejit them ; k. that he had fully 
administer(*d, etc. I3cplication ; that the 
premises were of moie value than the sum 
mentioned in the pica, viz. of the value of 
the rent ; & that deft, did not offer to 

sui lender, etc. Issue thereon : — Held: (1) 
the real vahi(‘ of the premises, as against deft., 
must bo taken to be that which it would have 
b(‘en if ho had not himself committed a breach 
of a covenant t o repair in the oiiginal lease ; 
(2) the value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant , whose lease also contained a covenant 
to repair wdtli a proviso of re-entry for broach 
& for non-payment of rent. — Hornidge v. 
WII.SON (1840), 11 Ad. k El. 045 ; 3 Per. & 
Dav. 041 ; 9 L. J. Q. B. 72 ; 113 E. B. 659. 

Annotaiwm: —As to (1) Consd. lie Howes, Strathiuoro v. 

Vane, NorolifTo’s Claim (1«87), 37 Ch. D. 128. Reid. 

Hondull V. Andreoc (18!)2), (>1 L. J. Q. U. C30. Generally, 

Mentd. Hop^^ood v. W haley (1848), 6 C. B. 744. 


PART V. SECT. 8. 

■I. To receive payment of lump sum 
for which pension commuted hy dectased.i 
— R. V. McOowusi’ON, 11020] 4 IJ. L. R. 
1086.- CAN. 

sj. 7\i brina action — To set attult Oix 
sale of lana belonffiiiff to estate.] - 
Rouukr r. Moran (1896), 28 O. R. 
275. CAN, 

PART V. SECT. 9. 

6426 I. Power of executor to Itiiul 

- - Co'CJrecuior.] — Held: a sottlomont 
made by nn exor. precluded the co. 
exor. & cestuis auc trust from opeuinR 
up the estate so settled . — He BATn’*i 
Estate (1879), 12 N, S. R. (A R. &C.). 
604.— CAN. 

PART V, SECT. 10. 

6438 111. Ay Hkwkti' v, 

JRRMTN (1898). 29 O. R. 383.— CAN. 

PART VI. SECT. 2, SUB-SECT. 3. 

6601 1. Covenant to pay debt — Under 
mortaape.J — In a will, tne only pro- 
vision for the payment of debts, was 
the usual one, that all testator’s first 
debts should be paid by his exors. 
At the time of his death, a parcel of 
land uas held in Joint tenancy by 
testator & his wife, subject to a mUro. : 
— Held : the wife on death of tester, 
became owner subject to the m^., A 
as between her 8c testator’s estate, she 


was not entitled to call upon the estate | 
to puy the mine.; but if mtiree. lould I 
rcoo\er from testator’s estate ui)on a , 
tovouaut bv testator for paviuent, 
dissolution of testator’s interest tonld 
not deprive mtirec. of that riRht. — 
111 ()K\CKY (192.5), 03 O. L. R. 218.— I 
CAN. I 

PART VI. SECT. 2, SUB-SECT. 5. 

6521 II. ]. — ^Whiatt r. MaRsu 

(IMS), 4 U. r. K. 485.— CAN. i 

g. A(hi. Vdation : —nrsd. sub nom 
ArcruvN r. Smith, 21 S. C. U. 26.1 - 
SCOT. 

g i. .} -Ml UDoni V. Wrbi 

(1895). 24 S. C R. 305.- CAN. 

g ii. .1 — Gray r. Joiivston, . 

11928] S. C. 659.— SCOT. I 

PART VI. SECT. 2, SUB-SECT. 10.— D. 

6595 i. Matnnwnial causes — 

Order for costs against husband .] — A { 
wife, whoso husband had died after a I 
decree ni« for dlvoreo & before the 
date when It imuIU have been made 
absolute : — Held: not entitled, there j 
being no funds In ct., to costs against 
his estate. — Jarvis v. Jarvis, [1025] 

8 D. L. R. 415 ; [19251 1 W. W. K. ' 
247.— CAN. 1 

PART VI. SECT. 2. SUB-SECT. 12.- I 

B. (b) i. j 

6678 i. Personal liability - - Js I 

800 


Ui.'.nnKf.] -lu Mot. 1921, pltf. executed 
a lease of laxtd be buildings to 11., &. M. 
cuMiiautmg to allow tlic Icsscx's to 
eriMt u paititinn on the ground lloor 
ol the chief building, & himself to con 
tribute 81,00U towai'ds the cost. The 
purtitiou uoH built, pltf. contributed 
the gl.OOU & the lessees vent inUi 
puss(8islon. II. died in Jan. 1923, A 
lus wife, deft. A. A deft, co., the 
executors named in the will, obtained 
prohntc therc' ' ’ i Ott. 102.3, M. _ 

made an ossigi lu bkpej . A deft. 

CJ). was uppoku.vu of the 

bkpt. estate Pltf.'s <*lulm In this 
action was to rt*eovcr a largi* sum 
made up of rent, taxes, cost of repaiis 
A interest. He ullogiHl that defts. 
entered into, A from Jan. 192.3 con- 
tinued in poss(8islou A receipt of the 
rents A profits A claimed payment 
from them personally : —Held : deft. 
CO. entered upon the premises not 
merely in its representative capacity 
us exor., but personally as assignee of 
the term, A as such was personally 
ehaiveable with the amount of rents 
A profits which it received, A with 
Biicli further sums as it might have 
received if it had used due diligence, 
but not exceeding in the aggregate the 
full amonnt of the actual rental value 
of the premises. — Ryckman e. Trusts 
A OUAB. Co.. [1920] 1 D. L. R. 545 ; 
63 O. L. R. 285 ; 10 C. B. R. 414.— 
CAN. 
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6711. Add -innoteiww Apld. Graves v Cohen 
(1929), 46 T. L. R. 121 

6712. Add, Annotation — Consd. Riley v. Brown 
(1929), 98 L. J. K. B 739. 

6718. Add. Annotation —vis to (1) Consd. Riley t 
Brown (1929), 98 L. J. K B 739. 

6713a. .] — l.n action for damages 

for breach of piomise of maniage abates on 
the death of the alleged promisor <1 cannot b< 
continued agamst the exors of the deceased 
unless special damage can be pr(>\ etl Such 
special damage must arise direi tly or naturally 
out of the transaction betwreen the paitios 
to the breach As must relate to matters within 
the contemplation of the paitics at the time 
the alleged promise was made — UriFY i 
Browv (1929), 98 L J K B. 739 , 1 12 Ji T 
12 , 45 T L R. 013 , 73 Sol Jo 490 

6723. Add Annotation — Consd. Firm in v Ro\ il, 
[1925] 1 K. B 081. 

6729. Add innotahon — Mentd. Collins i 
Associated Grcyliounds Racccoursi s, Ltd 
(1929), 141 L T 529 

6762. Add Annotation — Refd. Re Field, Sandti 
son V Young, [1923] Ch 030 

6835. Add Annotation — Refd. Hardie & Lant v 
Chilton, [1928] 2 K. B. 300 

6840. Add. Annotation — Refd. Royal Exchange 
Assce v. Hope, [1928] Ch 179. 

6861a. .] — BE\UMO^Tr Grover (1701), 

1 Eq Cas Abr 8 , 21 E R 833 


6861b. .] — ICjcmisii v. Br’rsov (1732), 

Kel W. 74 ; 25 E U 407. 

6911. idd Annotidion — Apld. /?/ Miinton, 

Munton t. West, [1927] 1 Ch 202 

6922. Add Annotation ~ Consd. lit t ity Equit- 
able Pile Insro , [1925] CMi 107. 

7059. .Lldfd Annoinhon . Refd. R( Munton, 

Munton i Utst, [1927] 1 Ch. 202 

7163. tdd \nnohtion Consd. Manlej t 

Siitoii, [l‘>271 I ( h 1 )7 

7169a. .) -Froikrov i Hi nmvli (IS68), S 

Ch 52 3, 11 

7190a. Hvin** Miust hi allowtd a letson 

.ible turn loi huakiti}:: op ttsl iloi s donustM 
<‘4tablishiiu nt A. ilisi h it bi-> nivants 
Two months Ihld not to i>i an unit asim 
able dlla^ hiving rignd 1> the i in um 
staiK cs — Kn 1 1> 1 Ti 1 ivi 1 1 (No >)(1''(>1), 
2‘)Bci\ 57i> <)\\ H 52) 511 1? 751 

7190b. .] Huow \i i (oiiiNs No. (»30s, 

anti 

7219 Idd Anndation Consd Rt M ison (1928), 
97 L J Ch 321 

I 7225a. Assets Impropeily obtained Wluio two 
IX 01 -. o))taini d i)ail oM In iss« 1 s imptopt ilv , 
I bi signing joint iiiiipts in f ivoui of ( a< li 

I otlii r , vv hilt thiv hullnis b il ini i s in tin ii 

h Liids Kspiitivilv, tin it give iritiiist on 
thosi sniris it livi ]h i iint ai,iiiiist both 

1 « \ots Hu k 1 Mol u \ ( 1 s I )) 2 M> N Iv 


PART VI SECT 3, SUB-SECT 1 
6726 i General rule —Jtepresentnt urn 
iiotluihle 1 -CoNVOiri v bHlVES(l87M), 
18 N U R (.00— CAN. 

6726 ii ] -Lrsi Ii v 

Caimn (188>), 9 O Ii 207.— CAN 

r i To net/lwcnee in manao* mrnt 

of ship 1— Camfron V MiLCor (1872) 

22 C P 331 - CAN 

PART VI SECT 4, SUB-SECT 2 A 

c 1 ] — A contract ruoiln by an 

oxor or administrator on behalf of tho 
estate but not relating to an obligation 
Incurred by toatator or Inteatati 
renders him personally liable oven 
though it is expressed to be madi as 
exoT,” or as administrator ’ — V\ alph I 
V NouijQtisr f 19201 4 I) L R IJfi 
[19261 2 W W R 854 . 36 Man I R 
46 —CAN. 

d 1 4d7ntrnstraior auiUu of 

fraud]— l>o^ d Doiuk r V’^AMJiliLii 
(1830), 5 U S 85 CAN 

PART VI SECT 4. SUB-SECT 5 
A (a) 

6851 1 Sa/r of UaUiUrr h (•date Hi low 
7 )r >p< r value Defts as txors of a 
will were dlrectfd by tho will to sell 
lauds of Ustutrix A distribute tho 
proiecds among her children &, a grand 
child In tills action, pltfs , two of tlu 
children, alleged that dofta , exors had 
committed a breocli of trust by selling 
tho lands at a gross undervalue I'ltfs 
gave a notice for trial by Jnrv, &. the 
iction was tried with a Jury, & 
judgment onteroil upon its findings 
in favour of pltfs for tho recoverj 
of dama^ — Held tho evidence 
estabhsliea no negligence on tho part 
of defts , & no breach of trust - 
Davies v Nelson, (19281 1 D L I. 
2o4 . 61 O L R 457 —CAN 

6863 II — } — W here exore on 

held Uahk to the estate for what it has 
lost h> tbur disposition of an agree 
inent for tho salt of land entered into 
bN testator under the crop payment 
l.lan, the main consideration m de 
terminmg the value of tho asset lost 
to tho estate is the value of the pur- 
J S 


liiani s t( M iiiiiit ( » p»\ 1 I M 1 I N 
< I \IK I Ni wi ov I X Ni \M \ 1 
(Nask ) inilj i J) 1 I II I 
W V\ I 7( 1 CAN 

PART VI SECT 4, SUB-SECT 5 
A (e) 

6906 I Jn'tHrnut / /^W// I Iti 

OntvU) <\oiH an I uni I ii h u 
ag Inst fin huililiiigH f iiutig i iiL f 
tlio (staU in thcii han Is V in hull 
ri u dti istnid If ihtv fill ( Ji sun 
Ji( (fAMiiii (IJ2 J 1 D 1 H "bH 
O h R 01 -CAN I 

PART VI SECT 4, SUB SECT 5 I 
A (d) 

69 1 3 1 Ml wj pri prudi m //// a jni* | 
ifffnt prt It uttUif (tnpl in ! f u dffru'tet J I 
I Aors r<i>lug in gi I fiith i n Hi 
stati ment if tlu Ir t< >.1 d r s h Ir Hint | 
hi bill in las hands mi uni us uifll lint 
to aiisw I a fund tluv 'in dlmli. 1 I 
b> tho will to iiivist for an unnuitunl 
distributed thi istiti il >»( qiu nth 
it was found that la fc ri tis^afi i sdi ith 
tho hoir hud imsupiuopribti d tlu 
money given to him b> ti stator to 
iQvist, ^ had In fact at the time 
of tho representation no Hidiiitics or 
money in his hands field tluixois 
were prutoetod by Inisteo i imitation 
4et, K S O 1897, i 12) h il 
CiAREF 11 Bellamy (1900), 27 A K 
435 —CAN 

PART VI SECT 4. SUB-SECT 5 
C (a) 

6979 i har to enforremenl of nmedu 
Conduct of party tnfured f Jr lay J 
\IKICHA3I r Duapeu (1851), 2 (^1 .!( 
—CAN. 

PART VI SECT 6, SUB-SECT 1 j 
sd Juriadidumoff ewrt If t ill n n 
executors to account — Ilu surr ^ I 
C7t has juijsdktilon t > call upon it 
exor to account c\iu hi fin tte 
expiration of the two >tAm pt 'Id d 
for 1 x 1 his letters probate fit Noun 
TOMME Eotatl, 11928] t W \V It 
290.— CAN. I 


PART VI SECT 0 SUB-SLCT 2 
B (ID 

um \ luhir a hni i h tit n yranftd 
to apf It all It f f irt J inUrf itid 
I in null/ I ri it \ IImuuh.N i 
A1 (ll ISIIW (Ih ») (.1 1 GAN 

PAH r VI SLOT 6, SUB SLCI 5 B 
«n f / s / s / I r II ml u rk 
< I e N t U / I / / 1)01 111 

I I VM I ) 10 11 (1)0 lllkil 

I U VV I 7 I CAN 

»P I JlltHS fdutf 

ili//it all 1 1 mini ! p r h Ik d u rir/inrnf 
I r II If r 1 ri ( h I y uay f I ihtnist 
III nutyi riK III ] If 1 oitMT ic (SiiHli ) 
110271 VV W It 00 1 , aril a nil 
r I I I I I M I K I I A 1 1 III Mo r I 1 

1 Oi Ml n. 1 1 k M I» I I 800 f 1 )2H| 

2 VV VV I M CAN 

PARI VI SLCI 6, SUB-SECT 5 
C (a) 

7200 1 I a hr ejfftal i ni iimstauceH 1 
Whin till I in nil tl iim M of the I AHi 
nndit it n IS riitli (hut Ihi y should 
do w I sots ill inlltl d to einjiloy 
till H ivIfiH of hill h ugi rits UH nmv he 
ruKhMin I I I Mil 1 HI A IF, (192" I 
i 1 I» J if 000 fl)2-| I VV VV R. 

I 1000 . i8 B C K 211 CAN 

PART VI SECT 6 SUB SEC I 5 

I D (a; 

sq Iftfrt Jt>rd fie 1 1 f nni'^fl \ ntsUi/ 

I /f n tire to jtoriuH nil \hd ] li j 
i jiDpir I ani an im n is I i nnsi 1 fi i 
Hhruld I e ulU wid thi “ Ir i f tlu f \ ir 
as betwren soli H. i hi nt It Ih hit 
Ij Hslbli to lay (If wn any flKid ruJi 
governing ik h urn iiti I he in 
(ii,asid in Hhould xi .t hi ijij UctI for 
oi gr lilted without ii.thi l( ttu natliiH 
Inttn. tel but lx tlio TiiHiiif xani- 
hIxui the partliri wire all bifoio thx) 
it A h i 1 argil! d ti I pi int an increased 
rouiiMl for on tb( p iSHing of aecounts 
w iM allow id to wiV( furihtr eTpeuix 
althoueh r otic/) that It would lx 
ippllcd for hiwl not been given — 7 
MiXPovAtf) IsrAXi (19281 2 D L I 
38 11928] 1 W W It 662 . 22 Sask 

I, B 288 —CAN 
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Cases 6841ft— 9667a. English and Empibb Digest Supplement. 


WAiiLACB 17. WAliLACE, [1927] 2 Ch. 168 ; 
90 L. J. Ch. 438 ; 137 I.. T. 636 ; 71 Sol. Jo. 
583. 

QiZlQ, Add. AnnotoAion :-~'RetA. Be Andersou- 
Berry, Harris v. Griffiih, [1928] Ch. 290. 

6388a. — .] — Leasehold properly belonging 

to testator, who was original lessee, having 
been directed to be sold & the proceeds 
divided : — Held : the oxors. were entitled 


to be indemnified out of the proceeds. — 
Smith v. Smith (1854), 2 Bq. Rep. 727. 

6405. Add. Annoialion : — Refd. Re Murphy’s 
Estate, Morton v. Marchanten (1930), 74 
Sol. Jo. 321. 

6409. Add. Annotation : — As to (2) Distd. Re 
Murphy’s Estate, Morton v. Marchanten 
(19.30), 74 Sol. Jo. 321. 

6422. Add. Annotation: — Mentd. Clayton v. 

Clayton, [1930] 2 Ch. 12. 


Part VI. Liability of Representative. 


6446a. Sale of goodwill of business — 

Solicitation of customers.] — The rule in 
Trego v. Hunt, [1890] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a busineRS, A the exor. 
will be restrained at the suit of tlic inirchaser 
from soliciting customers of tlie business. — 
Boobnk V. WlCKEH, 11927] 1 Ch. 007 ; 90 
Ti. J. Ch. ,301 ; 137 L. T. 409 ; svh nom. 
Borne v. Wioker, 71 Sol. Jo. 310. 

Annotaiitmn Difltd. lie 'J'hoinEou, Thomson r. Allen, [1030] 
1 Ch. 203. Refd. Farey v. Cooper, [1027] 2 K. B. 384. 

6505. Add. Annotation : — Mentd. Burrell v. Leven 
(1026), 42 T. L. K. 407. 

6526* Add. ' Annotations : — Mentd. Kawlinsnn v. 
Ames, [192.5] Ch. 90; Houghten v. Noihard, 
Lowe & Wills, [1928] A. C. 1 . 

6544. Add. Annotation: — ^Mentd. Rid inond r. 
Savin, [1920] 2 K. B. 530. 

6547. Add. Annotation Mentd. Ponty- 

pridd Grdns. v. Drew, [1920) 1 K. B. 507. 

6600. Add. Annotation .•'-Folidi. Firman r. Royal, 
[1925] 1 K. B. 081. 

6602. Add. Annotation : — Generally^ Mentd. 
Brocklebank v. R., [1925] 1 K. B. .52. 

6610. Add. Annotation: — Oenerallyt Refd. Be 
Field, Sanderson v. Young, [1925] Ch. 030. 

6611. Add. Annotation .—Refd. Be Wdd-Blundell 
Estate, Mowbray (Lord) v. Weld- Blundell 
(1929), 73 Sol. Jo. .585. 

6667a. Non-repair by representative.] ~ln 


debt for rent against an administrator, as 
assignee of tbe intestete, deft, pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent &> unable to pay rent ; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
wliich deft, had paid to pltf., & port tewards 
the expense of a paity-wall ; that, before the 
rent became due, deft, offered to surrender 
all his interest in the premises to pltf., who 
refused to aceei)t them ; & that he hod fully 
administered, etc. Replication ; that the 
premises were of more value tlian the sum 
mentioned in the plea, viz. of the value of 
the rent ; Ac that deft, did not offer to 
surrender, etc. Issue thereon : — Held: (1) 
tin* real value of the premises, as against deft., 
must be taken t o be tliat which it would have 
been if ho had not himself committed a breach 
of a covenant to repair in the oiiginal lease ; 
(2) iJio value, as between pltf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
lY for non-payment of rent. — Hornidge v. 
Wilson (1840), 11 Ad. A El. 045 ; 3 Per. & 
Dav. 641 ; 9 L. J. Q. B. 72 ; 113 E. R. 559. 

Annotations :~As to (1) Consd. He Howes, Strathmore v. 

Vimo, NoroUtfo’s Claim (1887), 37 Ch. 1). 128. Refd. 

Kendall r. Andrem (1892), (Jl L. J. Q. B. 630. Generally. 

Mrntd. Ilopwood v. Whaley (1848), 6 C. B. 744. 


PART V. SECT. 8. 

•1. To teceivt payment of lump sum 
for wh irh pensUm comm utrd by deccaned. 1 

— R. V. MoOoriuston, [1926] 4 U: L. H. 
1086.- CAN. 

sj. To hrina action -'To set aside tax 
sale of land brUmffina to cirtoie.]-- 
Rodokr r. Moran (1896), 28 O. U. 
275.— CAN. 

PART V. SECT. 0. 

6426 i. rower of executor <o Intid 

- - C^i-cxcou^or.] — field : a setUemont 
made by an exor. prtxUuded the co. 
exor. & ecstuis gtie trust trom opeulns 
tip tbe estate so settled^-— i* Bai’U's 


Mas not entitled to call upon the estate 
to pa 5 ’ the lutiro. ; but if luttrue. could 
recover from testator’s estate upon a 
covenant by testattir for payiaent, 
dlNsolutlou of tostator’b interest could 
not deprive nitfcec. of that nprht. — 
Ifr QlUCJfiY (Hl’i.**), 63 O. L. R. 218.— 
CAN. 


8821 ii. 1. — Whiatt v. MARbU 

(1818), 4 n. C. 11. 485.— CAN. 

g. Add. ('itatHm : nrsd. sub 7to7n. 
>roruAN r. Smith, 21 S. O. R. 263. - 


I ast-tffmi.] - In Mar. 1921, pltf. executed 
a lease of laud 6c building to !{., & 
cotenantiug to allow tlic Icsbces to 
enx't a partition on tho Kround door 
, of the chief building, & himself to cou- 
' tribute $1,000 towards tbe ct>»t. The 
, partition was built, pltf. contributed 
' the $1,000 & the Icbsees wcut Into 


exeeutorb named in the will, obtained 
I probate theri'of. In Oct. 1923. M., 
' made an asblgnmont in bkpey. Ai deft, 
eo. was uppouitiHl custodiau of tbe 
bkjit. estate, l^ltf.’h elnlni in 
jwtion uas to W(‘(»vcr a laiye sum 


tT04V--^AN.' 

PART V. SECT. 10. 

6438 Hi. .] — He Hkweti' v. 

Jbhmtn (1898). 29 O. R. 383.— CAN. 

PART VI. SECT. 2. SUB-SECT. 3. 

6601 i. Ctmenant to pay debt— Under 
mortoage.] — In a will, tlie only pro- 
vision for the payment of debts, was 
the usual one, that all testator’s first 
debts should bo paid by his exors. 
At the time of his death, a pared of 
land was held in joint tenancy by 
testator & his wife, subject to a mtou. : 
— Held : the wife on death of testator, 
become owner subject to the rntgo.. Sc 
08 between her Sc testator’s estate, she 


g il. .1— Gray r. Jouv8*n>N, 

[1928] S. C. 659. -SCOT. 

PART VI. SECT. 2, SUB-SECT. 10.- D. 

6595 i. Matrimonial causes — 

Order for costs e^jainst Auabamf.) — A 
Wife, viihose husband had died after a 
, decree nisi for dlvoroe & before the 
I date whon it could have been made 
absolute : — Held: not entitled, there 
being no funds in ct.. to costs against 
I his estate. — Jarvis r. Jarvis. [1025] 
8 D. L. R. 416; [19251 I W. W. K. 

; 947.— CAN, 

I PART VI. SECT. 2, SUB-SECT. 12. 

B. (b> i. 

) 6678 i. J‘ersonal liability — -Js 

800 


tinned In pos.seB8iou receipt of the 
rents A: pmtlts Sc claimed payment 
from t hem jiorsonally : —Held : deft, 
eo. entered upon the premises not 
merely in its representative capacity 
as exor., but personally as assi^mee of 
the term, & as such was personally 
ehaiveable with the amount of 
A: profits which it ret?elved, Sc Wiuu 
buen further sums as it might have 
received it it had used duo diligence, 
but not exceeding in tbe aggregate the 
full amount of the actual rental value 
of tho premises. — R yckman r. Trusts 
GUAR. Co., [1929] 1 1). L. R. 545 ; 
63 O. L. R, 285 ; 10 C. B. R. 414.— 
CAN. 



VoL XXIV . — Executors and Administrators. Oases 6711— 7226a. 


6711. Add. Annotaiion : — ^Apld. Graves v. Cohen 
(1929), 46 T. L. R. 121. 

6712. Add. Annotation : — Consd. Riley v. Brown 
(1929), 98 L. J. K. B. 739. 

6713. Add. Annotation : — .4s <o (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 

6713a, .] — An action for damages 

for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. —Rtley i». 
Brown (1929), 98 L. J. K. B. 739 ; 1 12 L. T. 
12 ; 4.) T. L. R. 013 ; 73 Sol. Jo. 490. 

6723. Add. Annotation : — Consd. Finnan v. Royal, 
[1925] 1 K. B. 081. 

6720. Add. Annotaiion: — Mentd. Collins r. 
Associated Greyhounds Racecourses, Ltd. 
(1929), 141 L. T. 529. 

6762. Add. Annotation : — Refd. Re Field, Sander- 
son V. Young. [1925] Oh. 030. 

6635. Add. Annotation : — Refd. Hardie & Lan(‘ v. 
Chilton, [1928] 2 K. B. 300. 

6840. Add. Annotation : — Refd. Royal Exchange I 
Assce. V. Hope, [1928] Ch. 179. | 

6861a. .] — Beaumont V. Grover (1701), 

1 Eq. Caa. Abr. 8 ; 21 E. R. 833. I 


6861b. .] — Kemish v. Betson (1732), 

Kcl. W. 74 ; 25 E. R. 407. 

6911. Add. Annotation : — Apld. iRe Munton, 

Munton r. West, [1927J 1 Ch. 2(52. 

6922. Add. Annotation: — Consd. Re City Equit- 
able Fire Insce., [1025] Ch. 407. 

7059. Add. Annotation : ~ 'Held. Rc Munton, 
Munton r. West. 1 19271 1 Ch. 202. 

7163. Add. Annotation : - Consd. Manley r. 

Sartori, [1927) I (Mi. 157. 

7169a. .] — Pi.ocicroN r. Bitnnivo (1868), 8 

Ch. App. 323, n. 

7190a. - -.1 IOkops. imis't he nliowtiil a roiiMoii- 

able'time l’t>r breaking up tesf.itor’s doniestie 
establLshiiK'ni A discharging his strvants. 
q\\o months : -If eld : nut lt» he an nnreason- 
ablo delay, having n'g.ird to tlie einMim- 
.stances.- -Vii'M-n v. Ckcketi’ (No. 3) (1801), 
29 Beav. 57t5 ; 9 W. \i. r.25 ; f> I K. K. 751. 

7100b. — -.] liiiovvNE V. Cuiii.iNs, No. (5308, 
ante. 

7219. Add Annotation: -Consd. Rc Mason (1928), 
97 L. J. Ch. 321. 

I 7225a. Assets Improperly obtained.] Where two 
I'Kors. o)>tained part ol Die assets improperly, 
})\ signing joint reeeint «, in favour of eaeh 
other, while they had lai’gc balarii'es in their 
lainds ri’spect i\ i‘l> , the tt. gave intt'rest on 
those sums at liNe per ctuit. against both 
«‘X<*rr». liU'K r. Moti.j;\ (1S35). 2 My. X. K. 


PART VI. SECT. 3. SUB-SECT. 1. 
6726 i. (ieneral mU — Iteprcsentaiices 
ttot hatile. 1 —Oo N voLLY v. Shi via (1879), 
18 N. B. R. 606.- -CAN. 

6726 ii. .] — Lbbjjk V. 

Calvin (1885), 9 O. R. 207.— CAN. 

r i. To nealiaence in manaqemnil 

o/' #iAnp.]— C a^ikron V. Miixoy (1872), 
22 O. P. 331. —CAN. 


PART VI. SECT. 4, SUB-SECT. 2. -A. 

c i. .] — A contract ma<l« by an 

exor. or aduilni;<trator on bobuK of I bo 
cHtatc, but not relating to an obllfratiuu 
incurred by toatutor or intcstat(\ 
rondera him porsonally liable, oven 
though it in expressed to be made “ as 
oxor,*’ or “ as odminlstraUjr.” — WAieii 
V. Noudouist, [1926] 4 D. L. R. 12(5 ; 
[1926] 2 W. W. R. 854 ; 36 Man. B. R, 
46.— CAN. 


d i. AdminislnUor auiUu of 

fraud.] -IJOE d. DoMiK r. Vandkklii* 
(1836), 5 O. S. 85. -CAN. 


PART VI. SECT. 4, SUB-SECT. 6. 

A. (a). 

685t i. Sale of testator’s cstaU— Brlow 
proper value.] — Defts., as exora. of a 
will, wore directed by the will to sell 
lands of testatrix, ic distribute the 
proceeds among her childruu & a grand- 
child. In thto action, pltfs., two of the 
children, alleged that defts., exors.. had 
committed a breach of trust by selling 
the lands at a groas undervalue. IMtfs. 
gave a notice for trial by Jury, & the 
.Lction was tried with a Jury, & 
judgment entered upon its findings 
in favour of pltfs. for the recovery 
of damages ; — Htld : the evidence 
established no negligence on the part 
<tf defts., & no breach of trust. — 
Davies v. Nelson, [1928] 1 D. h. R. 
254 ; 61 O. L. R. 457.— CAN. 

6863 ii. — .} -Where exors. arc 

held liable to the estate for what it has 
lost by their dI->poMltlon of an agree- 
ment for the sale of land entered into 
bv testator under the crop-payment 
plan, the main consideration in de- 
termining the value of the asset lost 
to the estate is the value of the pur- 
J.9 


ehaser’s eovenunt to |m> In m< ki. A 
t'liMic i. Ni.wlom. a Ninm.usi, 
(S.ihk ), 2 1>. ].. II. 51 (5, I 

W. W. 1 1. 761. CAN. 

PART VI. SECT. 4, SUB-SECT. 5. 

A. (c). 

6906 I. Ju<otrnttf< of proptrfu.] In 
(ititario evois. lire bniiiid tr* iiisiin 
ug.ilnst tire, buildltu's foitiiiiig part i>f 
the estate In their h<iti<li, A are 
on u dn'ostavtt If thej fall to iiHuie. 
lie (Jamhi.I., [192.''.) I I). L. It. 768 : .57 
O. L. It. .lOI. CAN 

PART VI. SECT. 4. SUB-SECT. 5. 

A. (d). 

69131. Ht iv/ppritpeiatiou fifjautnt 
Af/fnt prrrtoutUi/ ttnploi/td hp itftttfsnL] 
— KxorM., relying In good faith on the 
Htateinent of their testator's aolr. lliat 
he had in his lian<N heeiirila's sutThiuiit 
to answer a fund they ro dirn’t* d 
by the will to invest for un annuitant, 
distribute*! the entate. ''ub-iequenl ly 
it was found that before t< stulor’ndi ath 
tiic bolr. bud iiusappropriab'd tho 
money given to bim by tc“lator to 
invest, vV bad. In fact, at the tlrno 
fif the r**prescutatlon. no heeutiiics or 
money In his hands : - Held : 1 he exors. 
were protected by Trustee Llrnitutiun 
Act, R. S. O. 1S97, c. 129, H. .32. - 
CI.ABKR V. BellA-MY (1900), 27 A. It. 
435.~CAN. 

PART VI. SECT. 4, SUB-SECT. 5. 

C. (a). 

6979 i. liar to tnforcemenl ofretnedu - - 
Condact of party injured — JJftay.]-- 
Mkachaai r. tlKAFEii (1851), 2 Gr. 310. 
—CAN. 

PART VI. SE(rr. 6, SUB-SECT. 1. 

•d. Jurisdidum offourt- - To rail upon 
executor H Ut account.]- The .Sutrogot** 
Ot. has jnrisdlciioo to call upon an 
ox or. to account even befort* tiie 
expiration of the two years provhbd 
for in his letters probate. — iA .N'omp- 
TOMME Estate. 11928J 3 W. W. It. 
290.— CAN. 
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PART VI. SECT. 0. SUB-SECT. 2. 

B. (b). 

. am. j\ol where athnmiHtrnlion yranttd 
on uppUettIton of party intenuted 
lUii'trsiiiJ tit iUiutoi I ilMlIUMON 1*. 

McGlisuvn < (Jl. CAN. 

PART VI. SECT. 6, SUB-SECT. 5. B. 
811 . f'iuai'ttl’n f.i For yunral work 
I d ath'ue Not alloti of ] tie liotioi' 

, Lmi up , |IJ)*t .1 I l> I, If I 1 40 , 1102 »| 

1 I W. \S. It. 7(1, CAN. 

sp. Ua/<s« fHtate 

rtif/lt alt to nunuifje or HoUritor ntjmrrd 
to rttiiltr 'uriu((‘i by leay of businiHs 
niamiyi nirnt ] lie IIoiJAft.K (Husk.), 
(1 027 1 3 \V. W. II. OO.t ; rartrU sub 
roou lit I{»>!..Mi u EvrAi'K, He Mori' r. 
l.’OL.MKtt, [I02S) t l» J, l{, K60; [102X1 
2VV. W. It dOt tan. 

PART VI. SECT. 6, SUB-SECT. 5. ■ 
C. (a). 

7200 i. l/iu/rr e penal neeainslnncea.] 
U heje tlm eiir uiristPinees of Iho easo 
rendi r It tt.ihonabb) I but they should 
do h<j i vtuH. uie lutillisl to emplfpy 
tho HI rviees of HU*-h agents hm iiaiy bo 
n**eohhary. He Llm i. Ph’pa'ik, 119271 
1 IJ. B. II . 900; (1027) 1 VV. \V. K. 
1000 ; 38 B. C. K. 211.- CAN. 


PART VI. SECT, 6. SUB-SECT. 5. 

D. (ap. 

iq. Inrrtased fee to toiintd ~Nen hhiIu 
of notice Ut jnirtirH inttrenUd.] In a 
prop*jr ease, un Inere im-d eoniiHid fee 
bhould bo allowed th** «otr. of the ex or. 
as between solr. N. fllrnt. it In ixii- 
)»osHlble to lay down any fixed rule 
governing mu li amounts. Tho in- 
creased fee should not l>o applied for 
or granfod without notiro to tho parties 
Interchtcd ; but In the pieHent ease, 
‘•liu* the X'artles were all before the 
et. <ic bad argued tin- p<>lnt, an Increased 
wmiiM-l foe on the passing of ac*co\ints 
woM ttll*»v\e<l to save further exponsi!, 
although uotle/} that it would be 
aripllod for ha<l not been given . — Jb 
Macpon'alu, Esta IK, (1928) 2 U. L. II. 
338 : [1928] I W. W. R. 862 ; 22 Husk, 
li. ri. 288.— CAN. 
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Cases 7225a — ^7689. English and Empire Digest Supplement, 


812 ; 39 B. B. 902 ; suit nom. Beck v. Motley 
4 L. .T. Oh. 63. 

7250a. .] — ^Where there is a direction in the 

will to accumulate a residue, with which the 
exor. docs not comply, he must pay interest 
from the expiration of one year after testator’s 
decease up to the date of filing the answer. — 
Amiss v. IFall (1857), 3 Jur. N. S. 684. 

Annotation : — Dbtd. Re Emmot’s Eutatc. Emmet v. Emmet 
(1881), 17 Oh. D. 142. 

7256a. .] — Bxor. charged with interest 

on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
inYested to accumulate. — (iooDCHiLD v. 


Part VII. — Actions by and 

7430a. In whose name — Deceased’s property assigned 
to assignees before death.] — The property of 
an intestate was assigned to assignees previous 
f o his death ; pltf. administered, & applied 
lo deft, for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
of administrator : — Held : such action was 
well brought. — Brandt v, Heatio (1818), 2 
Moor^, O. P. 184. 

7492a. Suit for account of testator’s estate.]— 

Tjapso of time will not of itself b.u’ an exor. 
of an exor. of his right to have an account of 


Fenton (1829), 3 Y. A; J. 481 ; 148 B. R. 
1269, Bx. Ch. 

7273a. .] — Gilroy v. Stephens, No. 

7268, ante. 

72f76&, To authorise maintenance.] — (J iiart.- 

TON V. Saden (1836), Donnelly, 36 ; 47 B. R. 

210. 

7311a. Who may re-open.] — ^A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on C., a volunteer : — Held : C. could not, 
against the will of A., open the settlement of 
accounts with the exors. — Parker v. Bloxam 
(1855), 20 Beav. 295 ; 62 B. R. 610. 


against Representative. 

Ills exor.’s testator’s estate taken, with h 
view to ascerlain such exor. ’s liabilities as an 
accounting party.- -Smith v. O’Gkady (lt>70), 
L. R. 3 P. C. 81 1 ; 7 Moo. P. 0. C. N. «. 106 ; 
39 L. J. P. C. (S8 ; 23 L. T. 476 ; 10 W. H. 
22; 17E. R. 41,P. C. 

7584. Add. Aynioiatton : — Refd. He Border, Border 
r. Border, 11027] 2 Oh. 201. 

7684. 4dd. AnuoUdion : Mentd. Ite Douglas, 
Hr j). Douglas’ (Jaini's) Bxois.. [1930| 1 Oh. 
312. 

7680. Add. Aiuiolniion Mentd. Bauatt r. 
Hichardson A I’resswell, [1930] 1 K. B. 686. 


PART VI. SECT. 8. SUB-SECT. 7.— A. 

ir. JvrtBdtchon of rtgistrar — Should 
not poBS vpm fiu oum accounts.] — Rt 
Bknt, ni)27J 1 1>. L. It. .092; 69 
N. H. n. 107. ' CAN. 

7296 i. JUtHsing acconnts — Corns - 
Form of ordt^r.]- Re IlASunn, 
McKjcnna V. HASum’, I J027] V. L. R. 
21 : 48 A. h. T. 125 ; tl027J Argus 
L. 11. 12.- AUS. 

7296 ii. - ^ipplintiion oj King't, 
lienrh t iiles to Surrogatt < ouH. \ - The 
Sumijcutc a. Ill SoAknlt'lKintm ih 
jrovciniHi with respect to tiio iniHHinw 
of oooouuts by K. H. ruloH .to I 819 ho 
iw they ttio appllcabJc.— /»V Khai'sm 
ICSTA'IK (SuHk.), 11929] 3 W. It 
20 1. CAN. 

PART VII. SECT. 1, SUB-SECT. 7. 

1 I. - - - Findt tuv of opfMsite 

interested party.] Tai ia)R v. llKUis 
(1896), 26 O. It. 183.- CAN. 

PART Vn. SECT. 1. SUB-SECT. 9.— A. 

Bt. General rule.] -In liUKatliiff with 
third peraoua, oxoi-h. arc, with n'snoct 
to cobta, in the same position as partios 
%\ho lili^lo in their ov\n rigiO. - 
OlUCAT WFSTXRN RY. (X). V. JONBS 
(1867), 13 Or. CAN. 

■V. lAOtnUiy on fadurt of appeal — 
nnihout or substance.) — 

Tho costs of an appeal without uieiit 
or BiihHt<anco taken by a portamal 
rapicsonttttiva * — Iltld • lo bo pavablc 
by such repro'«entativc in bis Individual 
capacity.— S trrliofp «. Piiwt Na- 
tional Bank of Joukt, [1936] S 
W. W. R. 601.— CAN. 


PART VII. SECT. 1, SUB-SECT. 9. B. 

7645 iv. .1 — Billkit r, 

Huxkti’. 119291 2 1). L. It. 944 ; I 
U. \V. K. 778 ; 2» .S. L. It. 630.- 
CAN. 


PART VII. SECT. 2, SUB-SECT. 3. 

BW. ApplK'ation by originating natic* 


to /iKsutiu dtoth of tif(‘'ut4n.] I’ltf. In 
an adjon atoviiihl cvoih. alleged lo be 
HurvhlnK cxotH iim>, undtr lulc 
92k (li). u]iph 1 m oriinuatmu not uc 
for uu ordet di<Iu)iiu: that tlio otluH 
cxoi. nuuicd m the >\JII is deemed m 
preHiiiiKd to be dead, ev< ii tboUKh the 
lilleKatum in the Htutomeiil ut claim 
of bis death fom)an.v denied In lln* 
Htntement of defeiKC. —Ib liuirKi it 
I', HI Ml (Man). 11929J 3 V\ . . It. 

(i97. CAN. 


PART vn. SECT. 2, SUB-SECT. 6.— 
B. (a). 

BX, ApjHuntmrnt try fnretgn court .] — 
An exor. or iiduiinr-lrutnr t-aunot, as a 
KciKirol rule, be sued as sueb m the ets. 
of any Mate or country other than 
that in which be rectdviHl bin appoint- 
I lueut.— (loODlJU’s r Ml u him:.. 119261 
2 1). L. It. .640 ; (19361 3 W . W. U. 67 ; 
3.6 Man. L. It. 609 - CAN. 


PART VII. SECT. 2, SUB-SECT. 5. 

B. (c) ii. 

BY. To aitiou In/ u tdon I udn 
H nfoa ’s Relief Art Sit vunitli'. of Ur 
(bath of huslHtnd.] Krooman r Ibt k- 
HO\, I1928J 2 I). L. It iU'y - CAN. 


I PART VII. SECT. 2, SUB-SECT. 6.— A. 

p i. Claim for decensed’s hoard 

, during liJctimeA —Re Thompson (1926), 
68 N. S. it. 489 -CAN. 


i PART VII. SECT. 2, SUB-SECT. 8.— A. 

j » 1. .) — The proper 

form of Judgment agaiust exors. or 
; administrators in respect of a liability 

4 * 1 . 1 ”^ lur |IU>U 1 \”UL ill U 4 I \7 

I course of admlmst ration, unlcts there 
is on their jwiit a dlstmct nttliinaLivc 
) adniisslou of assets sufllctent to pay all 
ciTtditors ; upon a Judgmcnl for the 
amount recovered t*> l>c paid In due 
I course of administration It is Improiicr 
to issue oseciitlon . — he Hi;xtail 
Kotatf, 11921) I W. W. K. 118; 56 
' D. L. It. 710.— CAN. 


PART VII. SECT. 2, SUB-SECT. 8.— C. 

d i. - tudguH ut ugoiml dffendaut 
otinunislrafftr of tstob.)— \ iMulllicuit 
of u count > ef judfruient OKaiusi 
* 4. it., administrator of the edate 
of \ ” ohnrtr<‘s It. persmiully A 
not the istut<>. Re Jotcr Ar \mn 
i (JkH9), 6 Man L. It. 2kl CAN. 

I f 1 . — Conlnbui ton from deci^eri ] 
Emruson V. CAVMrr (1878), 20 Gi 
149.— CAN. 


PART VII. SECT. 2, SUB-SECT. 9.— A. 

B 1. Wuiow^s costs of appliratton 

for relief under Devolutwn of Ksiaiek 
Act, It. S S., 1920 (c. 73), 8. 24. J— 
Re Mowohknko, [1926J 1 D. L. R. 
26,1 ; [19261 1 W. W. It. 139 : 20 Sask. 
L. R. 279,- CAN. 

s li. Lxhgation caustd by Ugatte. ] 

--G’Suluaan t. Hautv nsh.ii ii 
S. C. it. 322. -CAN. 


PART VII. SECT. 2, SUB-SECT. 10.— A. 
7763 i. Garnishee proceedings — Decree 
j t»i aduiini stratum suit — iJanmges re- 
cost red by ndimnisiratnjc under Fatal 
Acculents Att — Garnishee summons ad 
I asuU .] — McKwan t\ SpKCM (N. \V. T.) 
I (1990), 4 \V. L. it. .{26.- CAN. 


I PART VII. SECT. 2, SUB SECT. 10. - 
I B. (al. 

1 ST. Rnoriiy of erccution —Ocer }Hir- 
' rA/i.srr/romcvrcculfjr.]— H fvr\ c Sharp 
(1871), 18 Gr. 16. CAN. 


PART VII. SECT. 2, SUB-SECT. 10. - 
B. (b). 

1 1. — ]—Ut Ul : land Sc teueincnU., 


! lion on u jwlgmcut against Ids exor. 
or ndimnlstrator. — FoitoiiH & Rich* 
AKHSON V. HAi.L(lk3U). Dm. 304. — CAN. 

Bb. JudgnmU by defaitU — .Yofu'Uii* 
danding insu^unent personal assets .] — 
I I/eld: the ujcor. was not entitled to 
on injunction against proceedings on 
I the Judgment. — I )oxeb u, Rons (1872), 
1» Gr, 329.— CAN. 
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Vol. XXIV.— Executors and Administrators. Cases 7867—8349. 


Part VIII. — Administration by Court 


7867. Add Annotation — Refd. Horwood k Statts 
man Pubbsbmg Co (1920), OS J. K B 
450 

7987. Add. Annotation -Mentd Wtld v Petre, 
[1929] 1 Ch. 33. 

7990. Add Annotation - Refd. M Koboilbon b 
Application (1929), 46 T L K 17 

7993. Add. Annotaiion . — ^Refd. Haskdl v. Mailovv, 
[1928] 2 K. B. 45. 

7996. idd Annotation Mentd. la Muiph\ k 
E sla.t< Moiton i Mauhanton (10 > 0 ) 7! 

Sol .To 321. 

8014. Add AnnotaiionB ? /« ( 1 ) Refd. /if Itoss, 
Boss V Waterfield (1929), 16 T L Jt <>I , 
ItobinHon v Spcaknian oi Itobitismi (1926) 
69 L Jo 61. 

8018. Add. Annotation * — Refd. Hiintei v Stadt 
ischo HoohseeOacherei Ocssolschaft, 11925] 2 
K. B. 403. 

8228. Add Annotation . Mentd. Giant i Bi> 

. A C. 

8270a. Separate sets of trustees of settled I 

shares.] -lit Sloji, Scon v S(ori (1926) 
71 Sol. .To 430. 

8280a. Power of court to order Ancillary to ordei 
relating to management of property R. S. C. 
Ord. 16, r. 2 (13).^ — VVlun, in au adniimstia 
fion action upon a summons co«nt<t<d with 
tiu inanagcTTK nt ot thf piopcitv , und< i abovt 
hub-iulc, a judge of the ( li Div sjlting m 
<haml)cis makes an oidti simtioriing tb( 
exptudituie <)t a ceitain sum out ot (apiUil 
for the nurposts authorised, lie has .mcilhiv 
jurisdiction undtr th.it buh luh In tlu 


1 sauu oidt r, to gn e full piacUr al < fleet tin 1 1 to 
b% lurthei dutiting payment ot the sum ’'O 
authoiisul out of a luncl oi ^<hate\or ammint 
standing in <t to the gt neial citdil ot tin 
.Utlon /i< llHUY, llhU\ I 1 I [192')) 

2 ( h 412 , 9S 1 J I h. 1 hi , Mil. T 5 56 , 
15 T L a 5.i9 

8337. idd innofidion Consd. iii<tn i 
Wiathcrill 119*29] ‘2 ( h 21 . 

8342a. Action against repi bsentatlve Payment Into 
court Subsequent action by ciodltois 
Whether creditors entitled to tund In couit 
\ bill was tiUiJ b> a (('yfiii qm iind igamst a 
suivjving fiustte .V the npusmtafut ol H 
a difaultmg tiustri, t( obi im ii piop<i 
in\fstincnt ol iht trust lund M’s nine 
tntatne did not admit assi I , but admitted 
that he had m his hands part of M s t stall, 
whuh he paid into louii umhr the oidii ol 
th( <l A diiKt wasobUunid, b\ whuh 
t'.lait v\as diilaKd li ibh to makt g<Hxl tin 
tiust liiml A anountH win old n d to be 
t ikta ot M s t st.ili V iiidilois Hint w*as 
mstiiutfd for lla admmistiat ion of M s 
f stall iV the ( ommon diiui otilauud 
Ildd tin (hiiM in tin fu t -.ini did not 

tntith pltf tiuum to tIu \vlioI< tiiiul paid 
into it mthat suit but (>nl\ to i pi opiut loual 
jMrt ot it witli tn otluf (nditoM ol M 
S\Tmi i Mtin II (IHIO), t Ml iv 16 , 9 L I ( h 
It) , J Tin 676 19 I M ) 

inn / t I Retd 1 lalin t 1 lalit I'stI) 1 M m « i 

8349 Idd innolftlnm Refd. Dougla i IliVdt 
M ink (1929), 1 ( oiM i as 26 i 


PARI VIII SECT 1, SUB-SECT 4 

b 1 < annol entertain tlnim f >r 

tn land on nwrlgaot bu unrutom to pi / 
ritbts d IfQintH] lie Jtu H vUDSov 
hdlirt (ISJO) J » N S p 11 (, CAN 
B 1 ipp/itali m for dui li as 

iVfinoMS (U n t dthur pi ptitu in 
ttub (ovrt ] \\ Ijcrt a (l«<rn wan 

obtuiiud a i< irifio affa)n‘'t tha < n r 
for delivfr> of tbi proptilv in i suit 
in a sub louit &. subs, tnuntli tiu rxor 
tiled a latjtion m tiu Hj>rb < t uiiUii 
Induin sufii-ssiiii Aft \\\I\ of 
lUi* s iOj, for dnixtiins as t> thi 
fund iilitinB to i ciinntj imiititMid 
in thi will blit not dfalt witli bv tia 
dociet of the low<! el , the Hitch ('t 
had jurisdiction to give dircftion« as 
the matter naa not ^judican 1 in the 
Sint but \\oii1d not «\c diitftions 
whtie tin rnattir had be» ii ddinitil^ 
SI ttleil in 1 proiieily constitnU d Milt 
\Kh.i\\A 1 Van^ma Laksh^mma 
(1927), I L 11 Mad 84J -IND 

g ii Zo dfternufu uho are hene 

Ju uirten ] the ct has jiiii diction ti 
make an oidci ditiniiming who ax 
the bomilf ianob cntitliMl undtr a givi n 
will &, m ftuch a case it nin\ dlnict tin 
regintrar to conduct an inqinrj foi tbi 
puiposc of obtunmg the infoimatioii 
upon which mich Jmisdiction could 
piopcih hi exercised —lit l-i 
(I'lii'lJ N / L I 740 N Z 

sm ^urtifjab i unri irtuuitfi] 

\n order dm cling an inquiij upon the 
footing e>f wUful default into tiie 
accounts of an exor or administrator 
I-» l>o> oud the juriddiciion of a Snjrogatt 
Ct m saskatc-licwan it txing om 
which can be made onlj be the it of 
King's Binch The jurisdiction con 
ferred on the Surrogate Cta in Saskat 


I Ik win 1 lUinid ♦ uiitl »s V 

( nisih t siurnditaii » miMii'. X 
< lusis iiliting to tin giant X ii\ i « | 

ti u I f (In II bate f wills v- f 

I iiiiinisti iti 1 \ mill ntalmittiis 

/ MiMHIXM<X IHIVII SllMMl) 

I I r sis < > M I I iiiNM I '' tsk ) 

I I., »J W VX I 01 I I Ilf/ I »- »l I 

1 ) J 1 -s { \\ VN 9 10 CAN 

PART VIII SECT 2. SUB-SECT 1 
sa Share of next of kin Mortgaoee , 
of] Held entitled ti i i1 ig pro 

llOliingS SWLfNPX l (lAllAOJIlU I 
(ISKb) 22 I I I 82 IR 

— intrignee of] HeUl on [ 
titlfd to bung PICK ceding iiviis 
t (jILSkvan (1901) JO 1 L I ot \ 
IR 

PART VIII SECT 3, SUB-SECT 2 B 
7987 II — 1 SemuY t I AiiKHi ( 

(1J20) .. V f J 0)2 CAN I 

sd % it qiuttun vhethir pr >pi rty imrt 
ffidate] /fi ( DltlNrt (1 )271 t I» i Jl I 
770 01 O L K iVi CAN ' 

se Oi/istim H tether ej rnln ii/tt 
ail inlhout i mimt of nain i p r i i 
ft looiiiH, |))29J I D J 1 III 
0 (> L 11 HO CAN 

PART VIII SECT 6. SUB-SECT 1 > 

n 1 — 1— Giikhii I Juiiis I 

(HC9) 10 Or 265 CAN 

PART VIII SECT 6, SUB-SECT 3 G . 

8199 ii If here p i< n it 

iHtaii tnfjmint if •firoperlg admit i Ur i 
— I imii of time far uppln^wn for *. ih I 

— I’FOiiKrt Bank V Maui cjw (HJ,i 
1897). N B Dig U2— CAN 
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PART VIII SECT r* SUB-SECT 3 
H (b> 

hi / lUin e on h nut ijter 

f ml iH in d Hill 1 1 / in rtgag I t\ 

I II \NI)1 J in i HI /M I (I«8t) » it X ti 

CAN 

h li fv t ill ft anmnu out of 

ilhoil trurmii lint • fi Om i t i p 
J0W)<KiN 1 i'lOll llllHIlhl J l»\VI 
Kin IIM2HJ N / i 1. .,(0 N Z 

8228 i If irtguin iti ht / an hour 

of lutnt Ip lUeeind I agmenl of mart 
jag a i irl of p in hnw pun ) Ih Id 
tbi tnigi wiiH iiitJtliit to piovo for 
till biliiKoifth nitgi ill bt agalririt 
thf gin nil fist Ui of tin puifiitiHOf 
/ c (Wii It I'MIKJHO (IIDVI 11 (H77) 
21 Or 17 CAN 


PART VIII SECT 5, SUB-SECT i 
H (d) 

bf tat min ] If it I tin 
rnusUi had pi idly leidvi I pniol 
(vlidifi If) istabllhli Ih vvi 1 vv s 
flilrn 11) fiuf)llf)n i f)HH M \ -t s 
(1H62) J Or CAN 


PART VIII SECT 5. SUB-SECT \ ( 

n i — JJispiia I J a 1 Ih ] -Win ri 
a f n ditor or orn of tin n f it kin in 
H iLut s an ttflmini*.ti itioii suit ngxliiKi 
an I \f I the in titiiti n I thi adion 
or Oh f)l)Ialiilng f t If n < will not 
biita, 111 diftiiuf of / p ndi lh Into 
or dull n X fl I nut i j n\i thocxfir 
of the I itr I li 1 1 so of abhotH 
iinli *. pltf id^ o( tiiini 1 an oiilir 
ai I mntiiig a iccolve r < r an Injtmi ti m 
rditninl ig tl)C f xor from cxoidhini. 
till piwcis VI sted in hlra. — Ln I im 
Ml If)CK » Siw Ma Hoxi (IJ-O 
I L It 2 lUn 4 —IND. 



Cases 835a— 9014. English and Empire Digest Supplement, 


8358. Add» Annotation : — Mentd. English Insce. 

V, National Benefit Assce., [1929] A. O. 114. 
8371. Add, Annotation : — Reid. Be Andorson- 

Berry, Harris v. Griffith, [1928] Oh. 290. 

8484a. Valuation of annuity payable under 

payment Included.] -In order to qualify an 
annuitant, to whom a person who died in 
1922 was liable under a judgment by consent 
to i>ay the annuity, to prove for the value 
thereof in ibe administration by tlie ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to provt', as a fact, that if the 
annuity continues for the period normally U) 
he expected, the estate will not suffice to meet 
tlio debts & the annuity in full. — Jic Pink, 
Elvin V. Nightingale, [1027] 1 (Ih. 237 ; 
90 L. J. Oh. 202 ; 136 L. T. 390 ; 70 Sol. Jo. 
1090. 

8494. Add, Annotation : — Mentd. Re City Life 
Assce. (1925), 42 T. L. K. 46. 

8505. Add. Annotation Refd. Be Bush, Upton 
(B.), Ltd. V, Mackintosh, [1930] 2 Ch. 202. 
8507. Add, Annotation : — Refd. Re Bush, Lipton 
(B.), Ltd. V. Mackintosh, [1930] 2 Ch. 202. 
8509. Add. Annotation: — Apld. Re Bush, Upton 
(B.), Lid. r. Mackintosh, [1930] 2 Oh. 202. 

8516a. In creditor’s action Beneficiary’s 

action followed by creditor’s action.] • - Be 

HAGAK, BUHSIAN (/OMMEItCIAL Ac Industiual 

Thaue V. Kogan, Kogan v. Kogan (1930), 
70 L. ,lo. 10; J69 L. T. Jo. 557 ; [19301 

W. N. 149. 

8520a. Rate of Interest.]- - Where an int<‘Htaie dies 
insolvent proof can bo made in respect of 
interest claimed by a creditor at the rate 
of 7 per cent, per annum calculated down to 
the date of payment, & Bkpey. Act, 1014 
(c. 59), s. 66, does not apply to such a case. — 
Be Wells, [1929] 2 Ch. 269; 98 L. J. Ch. 
407 ; 141 L. T. 323 ; [1929] B. A, C. 11. 1 19. 
Anwitaiioh N.F. Jic liusb, ] lipton (H.), Ltd. Mafkintosh, 
IIDHOI 2 Oh. 202. 

8520b. — '-.]-*In the administration of the 


estates of deceased insolvents by the Chancery 
Div., Bkpey. Act, 1914 (c. 69), s. 66 (1;, 
applies, creditors are entitled to be paid 
interest only at a rate not exceeding 6 per 
cent, until all the debts proved in the estate 
have been paid in full. — Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Cb. 202 ; 
99 L. J. Ch. 603 ; 143 L. T. 700 ; [1929] 
B. &C. ll. 216. 

8750. Add, Annotation : — Mentd. Re Hardyman, 
Teesdale v, McOlintock, [1925] Ch. 287. 

8790a. .] — A bill was filed for tlie administra- 

tion of the real A) personal estate. A part 
of tlie real estate was specifically devised, Ac 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
lieir, & the residuary personal estate was 
undisposed of, & went to the next of kin ; — 
Held : the costs of suit attributable to the 
administration of the trusts of the real estate 
were jiayable out of the descended estates, 
Ac that those relating to the execution of the 
trusts of the jicrsonal estate out of the 
residuary personal estate. — .S anders v. 
M 1 IJ.EII (1858). 25 Beav. 154 ; 53 E. K. 595 ; 
sub nom. Saunders v. Mili.er, 6 W. R. 454. 

AnuoUtlums :-~{iovcsilL. Itf MidiUelon, Thompfion r. IlarrH 
aH82) 1!> (’ll. 1). 0.'‘.2. Reid, huritineld v. Haridllold (IbO.'l), 
.'52 L. .1. (’h. (5<iK ; PatehlnK r. 15arnett (IbSl), .">1 L. J. Ch. 
71. 

8793. Add. Annotation : —Generally^ Mentd. Be 
Bcirnstein, Barnett v. Beirnstein, [1925] Ch. 12. 

8802. Add. Annotation : — As to (2) Refd* In the 
Estate 0 / Plant, Wild r. Plant, [1926] P. 139. 

8841a. - — .] -Be Potts, IIooley v. 

Foun'J’ain, [1881] W. N. 106. 

8866. Add. Annotation : — Refd. Rc Porter, Poiter 
V. Porter, [1925] Ch. 740. 

8891, Add. Annotation : -Consd. In the Estate 0 / 
Plant, Wild v. Plant, [1926] B. 139. 

9014. Add. Afinotalion : — As to (1) Refd. In the 
Estate of Plant. AVild r. Plant, [1926] P. 139. 


PART VIII. SECT. 7. SUB-SECT. 2.— 
B. (b). 

sy. Insurance volu'u — Pruiccled for 
pat/nient of dctits—Under Life Insurance 
Act, 1008, s, 00.1- -Whojxi au insolvonl 
i'Hlatu iiioludoH the ])rocucd» Of au nv- 
Hurautxi policy piotoclod lor doocaw'd’H 
lUditH by tlio uliovu Act, l!io policy 
uioncyB (uxi liable fur all toBl ament ary 
ovpeaaeH arisiut; in tbu ndnmuHtratlou 
A' waliyatlon Iheixiof ; funeral & the 
other loatuinentuiy expoiiNes are borne 
by the protected policy inoueya tlie 
remainder of the e»tute in proportion 
to their value. — TVU itland v. ruin.ie 
Trustkk, ilU24J N. Z. L. IL 840, — 
N.Z. 


PART VIII. SECT. 7. SUB-SECT. 2. — 
B. (0). 

•z. Overpayment — Liability of ere- 
cutor.] — TA>iX)n r. Hropie (187J), ‘-’1 
Gr. 607. -CAN. 

PART Vni. SECT. 8, SUB-SECT. 1.- A. 

8689 ii. Costs of mortaauee's 

actum to realise securUu «C* for aaininis 
tnUion.] — Lkonard v. KKi.i.KTr (1801 ), 
27 L. Jl. Ir. 418.— IR. 

PART VIII. SECT. 8. SUB-SECT. 2. A. 

f i. - Kstablmhiny ( In i >n as mu’A . 1 - 
Next of kin who uie tmeccartful m 
cstabliihlnff their elaiius as auob before 
the chief clerk are entitled to be paid 


their costs Incurred in so doiap out of 
the estate of tlie intohtaUi.- lit 
(inAzr.nuoux, CiiAmir. I.avton (No. 2;, 
11028] V. L. It. 212. —A US. 

I PART VUI. SECT. 8, SUB-SECT. 2. C. 

8771 i. lAytdec d* a’i’nynec — Whether 
hyaht'i. costs only iillou'rd,] -Orders 
m admlnihtrutiou suiLs, should 
be made in such u form that a poi'son 
who bus not eneumbered his hliaro will 
be relieved as far as possible in the 
matter of eostn created by the fact that 
onother cti-tdmrer has osslKnod or 
euemubered Ida sbare. — -N atkj.nal 1n- 
hURAM i; t’o., Lrn. v. Naj-siM Aukauam 
G imn.vi 11928), 1. L. 11. 5C Calc. 147.- - 
IND. 
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Vol. XXnr.— Cases 37— 146b. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part I. — Extradition to Foreign Countries. 


37. Add, Annotations: — io (1) Refd. R. v, 
Boobo (1925), 133 L. T. 730. ('.enrralhj, Mentd. 
Siatham v. Statham, [ 1 920 J P. UU . 

126. Add, Annotation: — .4s to (1) Retd. R. v. 


Brixton Prison, i’j* p. Shuro, (1920] 1 K. B. 
127. 

127. Add. ylmio/n/tou ; - Consd. 11. v, Brixton 
Prison, Kx p. Shuro, (1920] I Iv. B. 127. 


Part II. — Extradition 

146a. Onus of proof of surrender under treaty.] 

(1) If a doft., who lias in fact boon ffivou into 
iho ou.stody of the police of this country by 
a. Stat^ with which there is a Hritish Extra- 
dition Treaty, objects to the jurisdiction of 
the ct. of trial on tlio t^roiind that he has m 
fact boon extradited under the Tr(‘aty, 
which is a matter for the judp:o 6c not for 
the jury, 6c ran therefor<‘ eJami any pro- 
tection it may afford, the onus of proof of 
such extradition is upon him. 

Extradition Art, 1S70 (c. 52), s. 10, is not 


from Foreign States. 

alb'cted h> Art. iv. of tin* Extradition 
I 'J'reaty ludwoen France A (Jroat Britain, 
1S7H ; (ho ct. of trial has therefore juris- 
diction to try a “ fmcilive criminal ” on any 
*' erime ” that “ nia> he prov'od hy the facts 
on which the surreiKhT is prouniled.” H. 

I CoKUKKN' (1939), 17 T. !.. B. 27; 22 Cr. 
j ^Pl‘* lb*]). 199, (’. (’. \. 

146b. For what oflfences triable Extradition Act, 
1870 (c. 52), s. 19 Effect of Treaty with 
I France, 1878. 1 B. r. Fokjhoan, No. 119a, 
(tnt < . 


PART f. SECT. 2, SUB-SECT. 2.— B. 

sa. Ohtainino hy false vrelencis — 
Extraditable offinrt,] — He Mautin (No. 
2) (ISy?), 2 Terr. L. B. .30t.— CAN. 

sb. Prnntrtny abortion. ]~Tho pro- 
enriaff nboitlon heUl extraditable <ni 
tbo demand of the Stat« of Alabairm.- 
Jte O’CONNOU, |iy2Sl 1 i). h. II. boX, 
11928] 1 W. W. H. GO; .9» H (\ K. 
271; suit Horn, lx jt. O’Cosnoi*, I'j 

rvi... 1 '1 _ r« A W 


nuiyiMiri ..i III (• till ri-tHK i.iiu | i in* 

{fovuniment of the I’niled '•'tiilis of 
Anieriea w entitled to apply for (Xtoi- 
dition for alleged breuehes of Iho 
“ UurriHon Anti-Nurcotlr* l.uw ** with 
resTK*et to the huvlnR: jn ]»o*»seB'-iou ’ 
or •* buyinif ” or ** selling.” etc ., dnwrt. 
\lthoijjfh the .'Mipremo ( t. of the 
Lulled Mutes has deeluied said \e1 to 
be wlthm the powers of t'oiijci’fss 
becauM* the iiicorporntioii tliernii of 
provisions for a ta\ or lie< m e for 
reudcied it a re\enne nieahurc, yet on 
an application for cxtiaditlon for «\i( h 
offeneiH, the Act ha i inf? been ileelan d 
constitutional, both tlie Judfrment, j 
which reeofciurtos the dual aspect of the 
lcf?islatlon, Sr the A< t itself must hi* I 
taken as a w hole ; &, thorcfoni, tho ' 
contention that said olTenees uie 
breaches of u I’evennt* law Ac therefore I 
not extraditable was not sustained. 

Hf Gn'Foni) fNo. 2) nian.), (1929] .’> 
W. W. It. 490 ; .'i2 (’an. (Ylni. Cus. 29.5. 
— CAN. 

PART I. SECT. 3, SUB-SECT. 1. 

39 iv. Application hy French 

Republic — Extradition to Saar llasin i 
o/ Oermany.] — Re Ixtampf., fl928J 3 , 

n.l.. n -JiUtiC) Pan fVirn Pbs. SkR— i 


I t i. - .] Kxtradltloii proeeedinfrs 

I need not orlKiuuto in tho foreixu 
I I’ountry. Rt O’f’oNXou, (192HJ I 
I I). 9. ft. 'i.'.H ; 119281 1 AV . W. It. ; .‘»9 
9. ('. It. 271 , with nom. Et p. (>’(JoNSon, 
19 Can. (Yim. Caa. l.'il. CAN. 

PART I. SECT. 3, SUB-SECT. 3. 

C. (a) J. 

88 i. fihnhtij of airustd 1 Evidenee 
uhiiti iiikP r P.iit.iUliin low niAV 

. . not been pioperlv warned 

of the possible eonsiMiuenees of the 
inakiiif? of a statein nl or i?l\ ini? answers 
to u polieemaii'a uueHtlon js at least 
'idmisiible on e\tra<litiiin |uo*eedliu?H 
to prove the identlt> of the person 
arrested with tho person < halved, 
y.v o’f’oNxon. ll‘»2H) 1 1>. I,. It. r. iK ; 
[192M] 1 W . W . ft. G'.; 39 9. C. It. 271 ; 
suh nont. Ii ji. (1’Con'ou. 19 (an. 
( nm. Cart. I '»! CAN. 

PART I. SECT. 3, SUB-SECT. 3. 

C (a) II. 

83 Iv. — While tho Imputed 
offonee must b«' showni to bo u crime 
under tht* law of tho demandlni? Stato, 
yet, in detcrinlnincr whether tboro Is 
such evidence of eriminulity as oeeord- 
luf? to (Canadian law would Justify a 
eoiiimltment If tho crlruo had been 
committed In Canada, regard Is to ho 
had to the esueuco of tho act eliHr(?ed, 
Ac eYtraditlon is permitted If there 
exists the oloinenta of tho imputed 
oflonco accordirtf? to Canadian law. — 
WAHniNOio.v Sta'I’B V. Ki.KrrifK/t, 
[1928] 3 D. L. K. 420 ; (1926] 2 

W. W. It. SOS : 46 Can. C’rlm. Cuh. 
220 ; 20 Haak. L. R. 575.~CAN. 

0 i. - Whether adrnissibh as proof 
of lair nftU mandlng State. ] Re Wau n i.u. 


i 

I 

I 


119281 1 9. li. H. GIS; SO (’an. Crim. 
Caa. 2b I . CAN. 

f I. .] Re (’I.AIMC (I*. 10. 1.), 
II 929 1 3 Ih b. 9. 7.57 ; .il (’all. Crini. 
( IIH. .■<92, CAN. 

tl. Foreign lav>~ -Mode of proof .] — 
1 hi All Static r. Jovkh (iy2S), 44 Can, 
(him. (’as. lib:,', I192S] 3 W. W. It. 
7 SO - CAN. 


( PART I. SECT. 3, SUB-SECT. 3. D. 

»m. Potnr of j 

to wont.] An eKtiiidiliou Judf?o 
eomr. lias (he power in his dlrixstlon (.o 
I i?i'ant ball, bid befote It will bo f?ranteiV 
espeeltdiv hlio/if? f,ioimd8 should bo 
.tliiiwn 111 siippoit if tile upplleatlon 
tlierifor. I MIKP SrVTKH (lOVICIlN- 
Mi.M e. (iiiKout) (Man.), I192'.»| I 
W. W. it. 879 , b2 (Jan. ( '. C. 3S.,.— CAN. 


PART I. SECT. 3. SUB-SECT. 8.-E. 

b i. /fc Mautin (No. 2) 

(l897), 2Terr. L. R.304. -CAN. 


PART II. 

I 11. — - - .1 -Where u porwon 

who fiaa been ni'ciibod of an oxlra- 
I ditablo olleneo Sc airostcil In the 
I Ciiitcd Slates under instniftloni from 
i tho ('rinadian authorltlew waives evtra- 
I dltion procwdlnffri, ho may bo tried 
I hero for any other offeiieo eominItU'd 
, before lie waH brought back, even 
I thoii(?li Hueh other onmifo Is not n.t 
extrailltnblo one, Ac it was not until 
, ho wan taken h« foro an extradition 
(omr. A„ <*hari?Gd hefoio him that ho 
aicrei d to return without i \tnidition. 

I If r. Dikvkhu'ii Sc Liiu.niv (Alla.), 

! 1 19291 3 W, \\. if. 71^ . ,2 Can. Cilrn. 

' Can. '<70. CAN. 
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Cases 14^-160. 


English and Empike Digest Supplement. 


Part III. — Surrender between British Dominions inter se 
and the United Kingdom. 

i4tS. Add. Annotation : — Aa io (1) Apprvd. Sobhuza Official Receiver, [1927] 2 Ch. 85, Refd. 

11. V. Miller, [1920] A. C. 518. Re Jawett, [1929] 1 Ch. 108. 

100. Add. Annotation : — Refd. Campbell v. Poliak, 
169. idd. Annotations : — Apld. Re Paget, Rx p. [1927] A. O. 732. 


PART III. SECT. 1. SUB-SECT. 8. 

•k. Not fPmimding from jail .) — 
JAieAl. UllAOAT V. R. (11)21), 1. h. II. 
1 Put. 57.— IND. 

PART XU. SECT. 2. SUB-SECT. 1. 

St. Canef nation of imrmnt -./wns- 


dictum of High Court .) — Altbouerh Ex- 
tradition Art, 11)0.1. M. 15, empowers 
the Uovt. of India & tbo local Govt to 
stay inococmnifH taken undei chap. Ill 
of the Act Ac to dirr c t any wuriant to b» 
cancollcd A acc\iK<‘d rob asod. tbis docs 


not oust the Jurisdiction of the High 
Ct. to interfere where action has not 
been taken under a valid warrant. — 
Jaipai. Bhaoat V. 11.(1921), I. L. It. 
1 Pat. 57.— -IND. 
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VoL ZXIT.— Qum »-76iu 


FACTORIES AND SHOPS. 

Part I. — Classification and Definitions. 


8. AdJi. Annoiaiion : — Aa to (1) Consd. Mumby 
V. Volp (1929), 141 L. T. 603. 

IS. After cro<i«-rcforcnco following this ciise 
add ; — 

Factory & Workshops Acts. 1901-1920, in 
relation to Rating &. Valuation (Apportion- 
ment) Act, 1928 (c. 44).]— AVc Hate.s A: 
Rating, pottf. 

18. jldd. Annotation : — Consd. Stokc-on-Tront 
Revenue Olllcer v. Htolvt‘-on-Ti*ont .IbsetJs- 
ment Committee A: Potb'rioH Electric 'rraction 
Co., etc., etc, (1930), 1 13 L. T. 053. 

22. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue OfiRcer v. Stoke-on-Trent Asm'ss- 
ment Comnntfee & Pottcrie-s Electric Tractnm 
Co., etc., etc. (1930), 143 L. T. 060. 

28. Citation : — For “ 2 B. & S. 153 ” lead “ 3 B. & 

S. 163.” 

29. Add. Anyiotalinnfi : — Consd. Stoke-on-Trent 

Revt'nue Ollh'crr. Stoke-on-Trent Assessment 
(Vmimittee Potteries Electric Traction Co., 


etc., etc. (19.30), 99 L. J, K. B. 428. Refd. 
Skinner i». Breach, [1927] 2 K. B. 220. 

36a. — Need not be by owner of building.] — 

Mumby v. Volp, No. 98a, post. 

38. Add. Annotation : — Consd. Stoke-on-Trent 
Revenue Otticor r, Stoke-on-Trent Asaens- 
lueut Committee A l*otterie.s Electric Ti action 
Co., etc., etc. (1930), 1 13 L. T. 0,50. 

39. Add. Annoiaiion : — Consd. Stoko-on-Trent 
Htiveiiiio Oflicer v. Stoke-on-Trent Assess- 
ment t\>raniittt‘e «k Pot tei'ies Kl(*ct ric Tract ion 
Co., etc., etc. (1930), 1J3 L. T. 060. 

40. Add. Annotationn : — Dbtd. Stok(*-on -Trent 
Revenue Olllcer v. Sk»ke-on-Trent Assessnuuit 
Comniittc‘e A' I'ottenes Electric 3’raction (Jo., 
etc., etc. (1030), 99 E. .1. K. B. 12S. Refd. 
Skiimi r r. Breach, (1927] 2 K. B. 220. 

41. After this c.'isi* add : 

Factory & Workshops Acts, 1901 1920, In 
relation to Rating 6c Valuation (Apportion- 
ment) Act, 1928 (c. 44). I RvKTKk ik 

JtvriNG, flOMf. 


Part III. — Accidents. 


62. Add. Annotation: — Refd. Dew r. United • 
British S.S. Co. (1028), 139 L. T. 028. | 

68. Add. Annotation :— Gcyteralty. Refd. Atkinson 
V. E. Ac N. 15, Ky. (1925), 42 T. L. R. 79. | 

68a. .] — Rosps., the occupiers of a 

factory, provided adeijuate guards for j 
securely fencing the mill-gearing, & exhibited i 
a notice prohibiting workmen from removing 
any guard without spei lal inst ructions, 'fhe ) 
workmen removed nine guards for the pui- 
pose of setting the rollei’S, A, having rephueil | 
only eight of the guartLs, started the rollers. 
Owing to their neglect, one workman, who 
slipped Ac fell, was dragged into the coupling 
gear Ac was killed. An information against 
T-esiis. under 1901 Act, s. 130, for neglecting 
to observ'e the provision of sect. 10 (1) (c) 
that the mill-gearing must be securely fenciMl, 
was di.smiHsed, on the grounds that resps. 


had taken all adequate precaution.s by pro- 
viding the necessaiy guards, Ac that it was the 
fault of the W'orkmen that caused the 
neeident : — Held: under sect. 10 it was 
the duty of resps. not merely to provide 
guards, but to fence the machinery securely, 
Ac HH they had not performed this duty, the 
lust ices ought to have convict(*d them.— 
Tuoma.s V. Bolton (Thomas) Ac Hon, I/rn. 
(1028), 139 L. T. 397 ; 92 J. P. J<7; 4f 
T. \j. R. 040; 20 L. (J. R 1.59 ; 28 ('o\, 
('. r. .529, J). C. 

71. Add. Annotation R^td. Atkinson v. L. Ac 
N. E. Ry. (1025), 42 T. h. U. 79. 

76a. Machinery equally safe fenced or un- 

lenced — Overhead shaft.] — Resps. wore the 
oecupiors of a factop^ in which was a machine 
driven by a pulley fixed on a horizontal shaft, 
which formed part of the mill gearing. The 


PART I. SECT. 1. SUB-SECT. 1. 
ta. Flintr tmll,] -HtM ; a “factory*’ 
Tiithm Factonea Act, 1894 — Sklbv r. 
BaN'NIOAN (1901), 3 S. A. L. 11, 21.— 

A US. 

k 1. — I!, r. VVosf! .S\M 

(11. I* ), (I92‘*) .32 I'ai). C’llin. Caa. "Sol. 

—CAN. 

mi. .] — Utld : a dnlne yard. 

situate about five or ttlx yaras from 
a factory, waa part of the factorj'. — 
R\ma.n'atham V . 11. (1026), I L. It. 
50 Mad. 834.— IND. 

PART III. SECn*. 1. SUB-SECT. 1. A. 

70 ill. .J — A CO. was 

charged under 1901 Act, s. 10 (1) (e), 
with falling to keep ite factory Id con- 
formity with that Act, in reepect that 
a dangeroua part of the macbmery, the 
cutter of a horizontal milling machine. 


wan not either HiHrurely fonc'nl, or in 
Huch a puttlUori or of wuch oouHtruotiuij 
ae to bo equally Rafe Ui every porHoii 
employed or working in the factory 
as It would have bev-n if it hod 
boon flecurtly fenced ; — //eld : (1 ) the 
question whether a part or tho 
machtucry w oh “ dangerous *’ within 
the Act waa one of degree, & the 
nsk Involved in tho u«e of the ontter 
did not reach a degree suffleient to 
Jufltify that part being claiMifiod ae 
“ dangerona *’ ; (2) in any event, to 
Booure a conviction, facta rauat bo 
eatabllfihed to support the aocond 
branch of the complaint, 8c, on the 
facta, the charge wob not proven. — 
Laitdeb V. BAKit & eraovv, (10271 
S. C. (J.) 21,— SOOT. 

76a I. .J — Deft«. were 

the oocupiora of a factory, A workman 
in tbotr employment, following hia 
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’ dally dutlea, cllriibod up u ladder to (hf» 
I Hhaitbig in tho dye-house to ilx a bolt 
I oil a ))iilloy, was caught in the 
I Khafting. whJrhHl round Ac killed. No 
' one a/tually «uw I ho ofuarroufX}, hut, 
art portlonw of dcceahed’s idothing were 
on the Mhaft, tlicv probahjy got caught 
In It. An Information aguliiHt dcftH 
ciiargod that, contrary to I'ac lory 
& WorkHhop Act, HMil. H 10 (1) (0. 
a part of the mill gt'ailng, namely, 
a line of ahafting, won neither Hceureh 
fenced nor In Hiifh u ponllio/i nor of 
HucU const ni( t ion as to l»f‘ c(|iially’ aa 
i «afc* to every perKon c niployf d or work* 
t ing in th<> turtoiy oh if it tiad been 
Micuroly fenced. The Justices dlsmlimcd 
I the information, tmt Ktuted a case foi 
the opinion of the K. It, P. : — HeUt : 
' defts., in failing to fence the lino of 
) shafting, had contravened Factory A 
Workshop Act, 1901, a. 10 (1) (e), Kc 



Cases ?6a— 138a. 


English and Empire Digest Supplement. 


driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft whs running & sustained 
injuries. The shaft & pulley were about 
thii'tocn feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stof>d on a beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions. Tlesps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fenee w'ould have been useless owing to the 
sliafi. being thirt(‘en feet above the ground, 
dismissed the case : — Held : the finding of 
the justices was not equivalent to a finding 
that the shaft was “in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,” W’hich was the requirement of 1901 
Act. s. 10 (1 ) (c), & tliero would have been no 
evidence to support the latter finding. — 
Atkinson v. London & North Earthhn Hy. 
To., [1920] I K. Tl. 9i:{; 95 L. ,1. K. 11. 200; 
VM L. T. 217; 90 J. P. 17; 42 T. L. 11. 79 ; 
23 L. G. R. 702 : 28 Votl. G. C. 112, 1). C. 

80. Add. Annofations : — A a to (1) Consd. Dew v. 
United Briti.sh S.S. Oo. (1928), 139 L. T. 
028. (■irnernllyf Mentd. Hcamincll Ac Nephew 
V. Hurley, 11929J 1 K. R. -il9. 

91. Add. Annotation : — As to (2) Consd. & Expld. 
Mumby u. Volp (1929), 111 L. T. 003. 

92. For “ 09 L. T. 022 ” read “ 79 J.. . . 022.” 

98a. Duty to keep in repair & tree from obstruction 


— ^Part of factory in occupation of lessee.] — ^The 
supply of mechanical power referred to in 
Factory & Workshop Act, 1901 (c. 22), 
8. 140 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
roaaon to read into the sub-sect, after the 
word “ supplied ” the words “ by the owner.” 

X. owned a building which was a factory 
where more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter. Without this 
suj>ply of electricity the electric motors could 
not be driven : — Held : mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was a tenement factory, etc., the owner, 
was responsible under sect. 14 ((>), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should bo 
maintiiincd in good condition Ac free from 
obstruction. — Mumby r. Voup, [1930] 1 K. B. 
400 ; 99 L. J. K. B. 213 ; 141 L. T. 003 ; 93 
.1. P. 197 ; 27 L. G. R. 591, D. C. 


Part IV. — Dangerous and 

118. Add. Annotations : — Folld. Manchester Slnp i 
(^iinal Go. r. J)jrect<»r of I’ublic Pn>.secution.H, 
[1939J 1 Jv. B. 517. Refd. ITamilton v. 
ShelUm Iron, Steel A t'oal Co., J^cigh r. 
Same, 'I'immins v. Same (1920), 90 L. .1. K. B. 

295 ; licwis r. (im*st, Keen A Nettlefolds, 
Watkins r. Same, Tucker v. Same, Ingram v. 
[Gi*awsha> (1927), 90 li. .1. K. Ji. 004 ; Bevan 
r. Ni\(»n’s Navigation Co., |1929] A. C. 44 ; 
Mentd. Bireli Bros., l.td. r. Hnmm. |1930| 2 i 
K. Jl. 255 ; l)onca.sl<>r r. Sudlow (R.) A' Sons 
(1929), 22 B. W. C. C. 501. j 

129. Add. Annotation Generally, Mentd, Dennett ' 

V. Whitehead, (1920] 2 K. B. 380. 

187, Add. Annotation : Folld. Manehestor Ship ! 
Canal ('o. v. Director t*f Public Prosecutions. ' 
11930] 1 K. B. 517. 

138. Add. Annotation : — Refd. l\Ianchester Ship | 
Canal Co. v. Dii-ector of Public Prosecutions, 1 
[1930] 1 K. B. 517. j 

138a. Docks Regulations, 1925, reg. 34.] 

Reg. 31, provided ; ** (a) Where there i.s ' 
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more than one hatchway, if any liatch of a 
liold exceeding live feet in depth measured 
from ilie level of the deck in which the l»at cli 
is situated to the bottom of the hold, is not 
in use for the passage of good.s, coal, or otlier 
material, or for trimming, A the coamings 
are less than two feet six inches in height, 
such liatch sliall either be fenced to a height 
of three f(*et or be securely covei*ed ...” : — 
Held : ( 1 ) the duty of fencing or coviT-ing a 
liatch, m compliance with reg. 31, which 
was not ill use but wdiich had been used 
during the process of unloading a ship Jay 
upon the pereon wdio by himself, hi.s‘agents, or 
workmen carried on the process of unloading, 
A not upon the ow'iier, master, or officer in 
charge of the ship ; (2) for tlie purjioses of 
the 1901 Act, the eoveriiig of a hatch which 
liad been used for tlie pui'poso of unloading 
the ship was ancillary to the main work of 
unloading, A the W’ork of unloading was not 
completed till the hatch w’as covered.- - 
Mancthsstkr Ship Canai. Go. v. DmEcrou 


should he oouvletod,— ^liMs*i«v or i 
Lamoi'H roK NoiiTiii'.uv r. . 

COWOY iC iSO.Nh, |1SV21>1 N. J. 111). - t 

IR. 

81 Hi. ~ -.1— In iiu ' 

ad Ion by tho widow <)f a doooawHl ' 
iMuploveo ngainst employer pltf. ' 
ulleRod tluU deft, in contravention of 
Factones Shops Att, 14)1^ (N.S.W.). 
nearJecletl \ omitted Hoeurely or at all 
to fonee tlu' dunicurous parts Of a 
machine \Nliert'by dccoftsed was injuroil i 


A died. Tho jury ri'tnmwl a fpencrul 
verdict for deft, \ ~ilihi: in tho par- 
tieulur cirruin‘>tanees tlicix- should be 
a now trial, tbort* huviiiK bet'u a iius- 
direcUon on the quod ton of coutnbu- 
for> noKliKonee upon which tUo Jury 
inii;ht have acted. — CoMKUi t*. Water- 
loo Cask Co.. Ltd. (1{»24), 34 C. L. Ji. 
3G3.— AUS. 

81 iv, .] — Con- 

trlbutoiT noKliSunoe Is not a defeuoe to 
an action to recover damages for 
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personal Injury, caused by a breach 
of an absolute statutory duty imposed 
for the benodt of a clobs of persons, of 
which pltf. is a member. — UouiUvK r, 
Huttekfield & Lewis, Ltu. (1927) 
3t? C. L. li. 3.-54 ; 27 «. It. N. S. W. 
339 ; [1927] Argus L. R. 3 —AUS. 


PART IV. SECT. 2, SUB-SECT. 1. ~D. 

136 ii. Jnierpreiaiion of regula- 

tiftrm—Qiustion for coitrt.] — Bihsett e. 
Heiton At Uo., Ltd., 11930] J. It. 17. — 



VoL XXIV.— Factories and Shops. Cases 188 a— 211 a 


OF PUBUO PBOSECUTIONS, [1930] 1 K. B. 
647 ; 09 L. J. K. B. 230 ; 143 L. T. 113 ; 46 
T. L. R. 163, D. 0. 

163. Add, Annotation : — Refd. Stroud v. Bath Gas 
Light & Coke Co. (1927), 137 L. T. 623. 

153a. “ TemporarUy used "—Machinery not 

In actual use.] — By Factory & Workshop 
Act, 1901 (c. 22), s. 79, the Secretary of St<at>c 
may make regulations in respect of dangerous 
machinery. By sect. 105 the provisions of 
the Acts with respect {inter alia) to Ones hi 
respect of death or i^ury are applicable as if 
any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarily used for the purpose of the con- 
struction of a building or any structuial work 
in connection with a building were included 
in the word “ facto^,” & as if the person 
who by himself, his agents or woikmcn, 
temporarily uses any such machinery for the 
before-mentioned purpose wore the t>ccupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations ' 
casting upon employers of workmen the duty 
of fencing floor-openings with a suitable guard i 
rail & toe board or other ctlicient means : — 
Jfeld : (1) the words “ temporarily used ” arc 1 
not confined to the actual moment when tht‘ ) 


machinery is in use, but extend to the whole 
period during which the machinery is available 
for use in tlio constnictlonal work, iV. Iheiv- 
fore that persons who ha<l brouglit such 
muchinei'y upon Uio proinist‘s ivere liable to 
conviction as the occupiers of a hictory in 
I'espoct of the death of a workman who felt 
tlu’ough an imfenced shaft at a time when 
the mechanical hoist for ivhich t he shaft was 
made was not in use ; (2) the words 

“ employeiu of workmeu " imposed upon 
sub-iH»ntrnct4)rs, engaged in kiying floors in 
a building in course of erection, liability in 
i*espect of the deatli of one of Llieir workmen 
who fell through un unguarded w(*ll hole which 
th<' sub-coutrm*tt)rs had left fora Htaii*caseiu 
the couslruetion of which the sub-contractors 
were' not concerned. — IlAUNFri'T r. C’\xton 
Floors, Ltd., Botliir v. Klkine Fathnp 
Fire Uksistino Floorixo Synuk’atk, Ltj). 
(1928), 140 L. T. 138; 03 .Lr.aO; 45 T. L. U. 
Ml; 27 L. (1. IL 27; 28 Cox, (’. G. .mS, 
D.t). 

180a. — Regulations binding on " employer of 

workman " -Liability of sub-contraotor.] - 

BAUNicrr r. (Jaxi'on Floors, Ltd., Butj.er 
r. KlIUNK FaTK.VT FiRK ItESIHTrNO FrxioRi.vtj 
SvNDK'ATr,, Ltd., No. 153a, ante. 


Part V. — Conditions as to 

186. Add. Annotation: -Refd. St<oke-on-Trent j 
llevenue OfTleer i’. Stoke-on-'rHuit As.sefi.s- 
ment Oominittee A' Potteries Flectric Traetion 
Co., etc., etc. (1930), 99 L. J. K. B. 128. 

192. Add. Annotaiio7i : — Jj? to (1) Consd. Ruther- 
ford V. Trust Houses, [19201 1 K. IL 321. 

193. Add. Annotation : — As to (2) Dlstd. Rutlier- 
fcH’d V. Trust Houses (1925), 89 J. P. Jo. , 
082. 

206a. Shops Act, 1913 (c. 24), s. l.~ 

Where the occupier ot premises for the sale 
of refreslunents, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) ot the above Act that instead ot 
the provisions of Shops Act, 1912 (c. 3), a. 1, , 
\vith regard to holidays, the provisions of 
sect. 1(1) (a), (b), (c) (d) ot the above Act j 

shall apply to shf>}) assistants employed on i 
the premises wholly or mainly in connection 
w'ith the sale of intoxicating liquors or re- 
freshmcut.s for con.sumption on the premi.ses, . 
he must be taken to elect to adopt tlic 


Employment and Wages. 

extendcil d<‘linition of shop us.siHtaiit in 
sect. I (5) of t!u* above A(‘l, immely, that 
“shop assistant” includes “all ]>crHon8 
wholly or mainly employed in any <*apacity 
at the preniisi‘s in connectirm with the 
businefes thi'ii* earned on,” Ai he cannot 
afterwards he heard to say that any person 
.so ernploy(‘d is not a shrip assistant. — 
UlJTHERlORD V. TrUHT IIOILSLS, l/l’D., [1926] 
I K. 11. 321 ; 95 L. J. K. 11. 371 ; 134 L. T. 
(*►30; 90 J. P. 62; 42 T. L. IL 148; 24 
L. (.. R. 215 ; 28 Cox, (’. (’. 161, 1). (\ 

211a. Right of local authority to make closing 
order ** not being earlier than 8 o’clock " 
Order requiring closing at 7 o’clock Effect 
of Shop (Hours of Closing) Act, 1928 (c. 33), 

s. 4.J -Held: a closing order imder Shops 
Act, 1912 (c. 3), rc'quiring sweet shops to 
close at 7 p.rn. was not saved by Shops 
(Hours of f'U>Hing) Acl, 1928 (c. 33), s. 4, 
since the provision lixlng th(‘ (’losing hour 
at 7 j).m. was inconsistent with the special 


PART V. SECT. 3, SUB-SECT. 1. 

Q i. A uiomatir vendtng nuxchi nt. ] 

— An autouiatir vcndltii; machine 
attached to a telusrrap)! pole in a publJe 
street is not a “ shop ” within Shops & 
Uffloori Act, 1921 22 Qu. : the eaw 
of an automatic machine >\hlch is part 
of a shoi) but which can bo operatfxi i 
from outside th<‘ shop. - Liomhoor r, 
Hhjh & (.. K. Neill, Ln>., [1929] I 
N. Z. L. II. 84S. - N.Z. } 

fk. Meal-timen — Interval for meals — 
Whether part of hours of emptoynieni — 
iihopsAci.\^\2{c.'i),s.\{'S)dtSched.J.'\ ' 
—Two omplfiyeea in a shop began I 
work at 7 a.m. & stopped work at I 
6.45 p.m. One of them was allowed 
away for dinner from 10.45 a.m. i 
until 11.45 a.m., the other from 
2 p.m. to 3 p.m., approximately: — ' 
Held : althoniGrn each of the employoee i 


wufl away durfiur part of the period [ 
11.30 to 2.30. thetr hours of employ- 
ment inclndod those hours, & their 
employer had oontravenod the above 
Act by not allowing them an Interval 
of thn'c-ouarteni of an hour between 
those hours. — Uctchison r. Cum-mixo, 
I1926J S. C. (J.) 110.— SCOT. 

PART V. SECT. 3, SUB-SECT. 2.- A. , 

e i. .1 — Is unl.l^^'ful for 

the keeper of a shop in \\hl< b ifoods of 
different classes, Inrlndlng /nut A: 
vcffotables. are kept for sah*. to kfxjp | 
his shop oiicn for the purpose of seJIlng 
groceries daring hours In which the 
sale of groceries is prohibited, although 
the same shop is used for the oouduot 
of a “ furtive tea-room,” & for the std« 
of fruit & v^retablcs. -Hu.nn v. 
llEY.voLiw, 22 Tas. It. 11. 04. -AUS. 
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6 il. - - — . I it Is lawful for tin 

k*‘ei»er of a shop, in wlilfli goods of 
different (dasses are kept for sale, <o 
ke« J) such shop open for tlMj /turu) //dt 
(•►►nduct of a tea room tliiring hoins In 
wlueli the sale of gf*odH which are nf»t 
«‘\« m|de<l b\ SfiofH Vet, IJJJ i. Is pro- 
hjJdl4>d. VVLVMonii r. mia< iv( Lonr, 
22 Tas. J,. J{ 7. AUS, 
f i. - - Mtanntfi o/ ” A 

shop is open for t lading when It is 
made aceeshlole <o c (i-^<<»oiers for that 
i)urpo«e. Di-vommi i. I’OKrMi, 11928 1 
S A S. It. 2!>«. .AUS. 

21 1 1. CuMomer xn shop before closing 
hour Failure to complete jnarchnse in 
time— Shops (Earlu Closing) Act, 1920 
(c. .'•8), .Schrd. /, Art. 2 (1).]-An 
auctl(»neor. who bad closed his preinisoH 
to tho public at the appointed hom, 
hut continued after that hom to » on 
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provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
evening.” — Kenyon v. Stiiebt (1030), 47 
T. L. K. 107, D. a. 

288. Add. Citation: — previous proceedingSt sub 
nom. Shabman v. Union Iron Works Oo. 
(1852). .3 Car. & Kir. 298, N. P. 

236. Add. Annotation : — Retd. Pritchard v, James 
Clay (Wellington) (1025), 42 T. L. R. 130. 

261. Add. Annotation : — Retd. Biversdale Mill Co. , 
V. nart (192G), 43 T. L. B. 78. ' 

268. Add. Annotations Apld. Jones V. Jlanls | 
(1926), 43 T. L. B. 1. Consd. Hart v. Bivers- 
dale Mill Co., [1028] 1 K. B. 176; Sugar r. 
lUdchalgh (H.) & Son, Ltd., [1930] 2 Ch. 117. 

264a. .] — Applb. was employed by respa. as a 

moulder of iron pipes upon piece work under | 
an agreement by which applt. was to bo paid 
ti}d. lor a comi>letG pipe free from defects, & 
other & smaller agreed i)riccs for pipes de- 
fective in specified ways, c.j/., 5Jd. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applt. *s employment. 
No notices containing the terms of the agree- 
ment wc‘re kept by rosps. as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act : — JJeld : the agreement was a 
clear attempt to evade the above Art. The 
workman was employed to make pipes of full 
length & free from defects, &> in paving the 
smaller prices for defective pipes rot ps. were 
making deductions “ for or in respect of bad 
or negligent work or injury to tlie materials 
or other property of the employer.” — 


Pbitchabd V. Jakbs Clay (Wellington), 
Utd., 11026] 1 K. B.238 ; 95 L. J. K. B. 107 ; 
134 L. T. 244 ; 90 J. P. 15 ; 42 T. L. B. 139 ; 

70 Sol. .To. 266 ; 28 Cox, C. C. 122, D. C. 
Annotalion — Distd. Hivcnidale Mill Co. v. Hart, [1927] 

1 K. It. 024. 

264b. .] — ^By order dated Mar. 3, 1897, the 

Secretary of State exempted from the pro- 
visions of Truck Act, 1890 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Besp., a weaver of 
cotton in Lancashire employed by applts., 
was negligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum frem the 
“ standard list ” rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages : — Held : this deduction 
was not illegal as being m contravention of 
the Truck Acts. — Hart v. Biversdale Mii.l 
. Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
137 L. T.364 ; 91 J. P. 135; 43 T. L. B. 396; 

71 Sol. ,To. 407, C. A.; affq. 8. C. sub nom. 
Biversdale Mill f’o. v.Hart, [1927] 1 K.B. 
624, D. C. 

AnnoUiftoti : Apld. Saf?ar i Hidi halfrli, H. A Son. Lid . 
170 li. T. .To. 10‘i. • 

264c. — .] Sauah r. liiDUHAixm, Jl. A Son. 

Ltd. (1930), 91 J. I’. Jo. SOO ; 170 T. 

J92, C. A. 

276. Add. Annotation Apld. Hart V. Biversdale 
Mill Co., [1928] 1 K. B. 176. 

277. Add. Annotation : — Consd. Hart v. Biversdale 
Mill Co., [1028] 1 K. B. 176. 


Part VI. — Administration and Penalties. 


-Refd. Atkinson v. L. & N. B. By. (1925), 42 T. L. R 79. 


299. Add. Annotaiion 


duet retail walos by auction to personH 
who wore already collected wltliln the 

J irenilHos, was liold rightly convicted, 
n rebpect that, while an auctioneer 
nilirht complete any transaction which 
WON in proifTOHB nt the time of closing 
for the bonehi of tlinae then present, 
ho waa not entitled thereafter to put 
up further articlee to auction 
(loiiDON V. So!»rKnvn.i.K. 11938] H. (\ (J.) 
15.- SCOT. 

PART VI. SECT. 8. 

296 ii. .1— Itcsp. won charsod 

wltli hollinti: certain non -exempted 
ICOodH afU‘r prohibited hours. A coin- 
plaiut punmrtlni; to he for a bimilar 


ofTcnco WHH laid HKHiUHt an einplovei' ; 
thin eouiiduint wae bud in law . both 
< omplaJntH Infcrcntlttlly n'fciTcd to 
the same tmusaetlon. The eiuployei* 
pleaded ffullti , At 1 hereupon the 
Hpedal maiflhtrate disnilHsed the com- 
plaint nmvinst tlie euiploxT. tht' two 
coinnlaluts, by consent, Ikmiik beitrd 
tojrcthor. There was no o\Ideuee of a 
statutory defeiu'O pio%ided l)\ weet. 8 1 
of Kmly CloKlnjr Aet that the emplo\er 
liad used due dlhyrence to enfotoe thi* 
proMhIons of tlu Aet or that the 
otlcnce Imd bw'ii eommitted without 
tlie employer’s knowledfre, I'onhcnt or 
eounlvttuce Then' was, howiwei. In 
the cuzuphUot axaln^t the emphneean 


j alh*jjration that h(‘ had commltt<*d thi’ 
act ehaufcd without the cmplovor’o 
kiiowledfrc. consent or coimlvanne 
HiUf ■ the disimssal of the complaint 
a«:ainst the employer was wroni?. 
Kluh V. NoiinicoTE, Ltd , 1192UJ 
S. A. X K. 40 - AUS. 

b1. I^roterutian hit Chuf Inspector of 
Vm torus Ltafnldu us to costs.] -The 
('lilef luspeetor of factories £oi 
Tasmania muy qulto properly pros* 
rule oltcmes under bhops Aet, 1925, in 
his ofHdal eupoeity, A bo lom? as he 
(M'ts honO Juh. he will not be ordered 
to ]jny deft 's costs of an unsiiceessful 
1 prosecution — Ith.\ noi.ps v. Gkmmetx, 
I 22 Tas. L. IJ. .7. AUS. 
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7ol. ZnV.-OMM 6»-166. 


FAMILY ARRANGEMENTS. 


Part li. — Validity and Effect. 

58. Add. Annotation 3 i Jaggoi, 164>. idd Annotation. Held. Pavi v. A U, 
[1926] P. 93. [1026] A. (’ 239 

114-. Add, Annotation • — Mentd. Re Bariatt, 165. Add Annotation Consd. Rt Cninai voii’h 
National Provincial Bank v Banati, [1925] (^hcbtoiludd S 1 , /^ Carnii\onH llighrloK 

Oh. 550. S E , [19271 1 <'h l.iS 


PART I SECT 3. 

32 ii ] — in the usual tjpo of 

familj arrnngtment unlLaa un> item 
of property which Ih admitted l)\ all 
the parties to holonsr to oue of them 
iH allotted to another thcjre Is no 
* exchango ’ or other transfer of ownei 
ship 

A hlndmt? family arraniroraont of 
this tjpe tun ho made or«lh A it 
made oially, no tpiostioii of rtKl‘'trution 
arises If su h arraiiKinient is fol 
loived h^ a u rltmit t onlnuiniff n ft n ik r 
to it, thin tho (luestlon Is whttlui 
thereby the Uiins of t u ananKwnt rii 
htvo bttu rodmxid to tlm foim of u 
docunient,’* ir formally itcordtd in 
a document uith tho pui'posf that tlu j 
bhniild Ik evident (m 1 by that dotutmut 
A that IS a question of fict In tiuli 
< aso to he dt t< iinlnt d upon a t ousl h i v 
tion of the nature tv phi istolofn of thi 
wrlthiK \ the ilmimsfances in whuh 
A tho purp iM« with yhkh it is uiittm 

I SM f <»i u 1 1(1 sirr 1 \M n* J'<) 


( J L ri 'll \ll 7J —IND 

I PART H SECT. 1 

n I 1 *tiDH Goi At r Biiiari 

' Lai (1<)27) T L It. 50 All 281 —IND 

' t I 1 Whrrt it Is ptopostd t> 

sulHlitutt tilt ti lists of u deed of 
I famll i ai i aiii.i m« iit f t»r those t ontalni d 
In a will ot whith piohato has hem 
(planted to ttiiain nanud oxors it ih 
luopti t< plot nil in HUth ditd for tlu 
iil(UH( «f 11( sul Ivors fioni thill 
ohluiilions mull I tho will A for tlu 
vtstmK of tlu piipirly in tho exors 
, oi in siuh jiism oi pirsins as uit to 
' hold it up m lilt tiusts (oiniuistd In 
tho died A wlu n 11 m uppioval < f tlu 
1(1 Is souKld t I suth a dud iV whm 
then an ml iiit lum/li iiiiltH tlun 
should bt tviil luo Ixfm theil fiom 
width It tmill pioptih ht Uiftrnd 
i hat tlu di I 1 is hi tu lli ial t » sni h 
infants /•< ssi mst Smiiimi i 
IfiNM |l‘i ()| N / I ft — NZ 


PART II SECT 7 

136 il I IlAWKlVM I 

Aqlassinoitr, I1028H l> I H !'<'< 

CAN. 

PART n SECT 8. SUB-SECT I 

aa Compr lutitun hvihauft <( 

lu/t hraptittno v ifi » propertt/ i <>» 
renlmnU of fad hy hvi^tana ] sijhh pu 
nil formant o dttieod of an asToeinont 
in tlu 1 ntrliNh form iimdi hot wet n 
hiishand A wife Vrnutiliin i hrlHtlans 
in (ho luituii of a fumilv eompmmist 
nspudoK llu wJfoHstpiirate piopciti 
In the answir t>f tho wife it was 
ulhMd that nroptrlv purthiwed h> 
the husband hud bun miitialed hv 
Idm fioin hei when slu ivuutul the 
aisiieiiunt f/t/t/ nruli r tlu t li 
lumstiintts that fad ivtn If nn M il 
was not siitllchnt It* tntltli tlu wlf« 
to trial the aprrinrunt ns u millliv 
(lurijOHi t (ut iiuvNy (1800) S Mo I 
I ml App 27 'i IND 
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Cases 6— 66a. 


Enolish and Empire Digest Supplement, 


FERRIES. 

Part I. — Definition and Nature of Ferries. 


6. Add. Annotation : — Generally t Consd. Boiiruc- ' 

mouth -Swanage Motor Road & Perry Oo. v. 
fTarvey & Sons, |1930] A. C. 549. 

8. For the paragraph in the original volume sub- 
stitute the following paragraph : — 

.] — Defts., under a statute of 1791, built 

a toll- bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& buUi a school on it. Defts. denied pltfs.* 
right to free access to the school over the ap- 
proach : — Held i as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners wo^d be entitled 
to access, the substituted approaches were 
higliways by which adjoining owners had 
similar rights of access, & defts.* < laim was 
ill founded. — ^Yorkshire, East Hiding, 
County CouNoiii v. Selby Bridge Co. of 


Proprietors, [1925] Oh. 841 ; 05 L J. Ch. 
86; 183 L. T. 028 ; 41 T. L. R. 602 ; 69 
Sol. Jo. 776 ; 23 L. G. R. 647. 

Persons able to cross on foot 

at low water.! — (1) Held: a franchise ferry 
between South Benfleet & Canvey Island had 
been granted to i^ltfs.’ predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (Romer, J.). — Layzrll v, 
Thompson (1926), 91 J. P. 89 ; 43 T. L. R. 58 ; 
ajfd. (1927), 96 L. J. Ch. 332, C. A. 

31a. .]— The landing stage constructed 

in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Road Ai 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry &> on 
payment of the appropriate tolls. — Bourne- 
mouth -Swan age Motor Road & Ferry Co. 
V. Harvey & Sons (1930), 47 T. L. R. IG, 
C. A. 


Part II.- Creation and 

34. Add. AiDwtations : — As to (3) Refd. Layzcll v. 

Thompson (1920), 43 T. ]j. R, 58. As to (5) 
Consd. Bournemouth-Swanage Mott>r Road & 
Ferry Co. v. Harvey & Sons, [1930] A. C. 
549. 

35. Add. Annotations : — Consd. Boumomouth- 
Hwanage Motor Road A: Ferry Co. v. Harvey 
As Sons, [1930] A. C, 519. Refd. Layzell v. 
Thompson (1020), 43 T. L. R. 58. 

36a. .] -Layzeli, v. Thompson, No. 13a, 

ante. 

51. Add. Annotation : — As to (2) Refd. Layzell v. 
Thompson (1920), 43 T. L. R. 58, 

55a. Extent of right — Whether exclusive right of 
ferry Construction of Act.] — By a private 
Art pltfs. were empowered U> make A& main- 
tain a motor road from South Ifavon Point 
in the pariah of Studland in the county of 
Dorset to a public road leading fiom Studland 
to Swanage. By sect. 50 of the Act they 
W’erc empowered to establish, maintain, work 
& use a ferry service for passengers, animals 
vehicles A: goods between the Sandbanks A 
South Haven Point within Poole HarbQur. By 
sect . 02, passed for the protection of the Poole 
Harbour (.\mii*8., pltfs, w’cre required to 
establish or acquire A thereafter continuously 
work the ferry by uieaus of a ve.ssel propelled 


Transfer of Ferries. 

by steam on a chain cable system, & by sects. 
02, 97, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o’clock m the forenoon when bummer 
time should be in force ^ from eight o’clock 
in the forenoon at all other times of the year 
until one liour after sunset on (*very day a 
mimmum hourly ber\nce of vessels from each 
shore. The two sects, contained provisions 
enabling I*oole Harbour t'omrs. A: the land- 
owners respectively to exorcise c(*rlain poweis 
A: rights in case pltfs. should cease working 
the ferry or fail to work it continuously A 
efficiently. They established a ferry service 
in accordance with those provisions : — Held : 
the Act did not confer on pltfs. an exclusive 
riglit of ferry, A: that they were not entitled 
to an injunction restraining defts., who for 
many years before the Act had in fact carried 
passengers between the Sandbank.s & South 
Haveu Point without claiming any franchise 
entitlmg them to do so, from carrying 
possengei's bicycles & goods acros.s tlie mouth 
of Poole Harbour witliin or near the limits 
of pltfs.’ said ferry. — Bournemoutii-Swan- 
age Motor Road A: Feiuiy C*o. r. Harv-ey 
A c Sons, [1930] A. C. 519 ; 99 L. J. Ch. 337 ; 
143 L. T. 313 ; 46 T. L. H. 439 ; 28 L. G. R. 
351, H. L. 
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Voi. XXIV.— Ferries. Cases 65— 151a. 


Part III. — Rights, Duties and 

65, Add, Annotations: — Retd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58 ; Bournemouth- 
Swanagc Motor Road Ferry Co. r. Harvey 
A: Sons, (1930J A. C. 540. 

66. Add. Annotations: — As to (1) Cansd, Bournc- 

jnouth-Swanage Motor Road & P'erry Co. 

V. Harvey & Sons, [1930J \. C. 549. Generally^ 


Liabilities of Ferry Owner. 

Retd. Winsford Entertainments r. Winsford 
U. D. C. (1924), 23 L. G. R. 254 ; Yorkshire 
East Riding County Council v. Selby Bridge 
Co., [1925] Ch. 811. Mentd. Jaeger ii. Jaeger 
Co. (1927), 44 R. 1\ 0. 437. 

87. Add. Annotation: — As to (2) Retd. Bourne- 
inuuth-Swanage Motor Boad Ferry (’o. v. 
Harvey & Sons, [1929] 1 Ch. 686. 


Part IV. — Disturbance of Ferries and Remedies Therefor. 


109. Add. Aiinolatwn : — Generally ^ Retd. Bourne- 
niouth-Swanage Mot(»r Road & Ferry Co. i». 
Harvey Ac Sons, [1929] 1 Ch. 086. 

150. Add. A7inoiations : — As to (1) Retd. Mi‘tcalfe 
V. Boyce, ( 1927] 1 K. B. 758. As to (3) Consd. 
Bournemouth-Svvanage Motor Road Ac Ferry 


Co. i\ Ilarvt‘V As Sons, 1 1029] 1 Ch. 686. 
Generally. Retd, l^ayzell r. Thompson (1926), 
43 T. L. \i. 5S. 

151a. - - .] -IjAYZkli. v. "J’lioairbON, No. 

13a, ante. 


PART IV. SECT. 2, SUB-SECT. 3.— B. 

sb. Proof of acquisition of term mi 
sufflcicrU — Proof of origin unnn cssary.] 
— In an action by a railway co. to 
interdict defender from conveyuiir 
pahseiitfers for hire across a feriy: — 
IJchi: convoyanoes from tlio owucis 
of the lands on either side of tho foriy 
of then whole rights gave pursuerh. 


in tlio abHcmco t»f any rival title in 
favour of defender, a vrimd fane title 
to sue, without tho neeoHnlty of 
avori’inp on wliat their author’s titles 
wore founded. — L ondon, Midland id 
.SoorrifiH Ry. C’o. v. MUionald, 11U211 
H. C. 836.- SCOT. 

PART IV. SECT. 2, SUB-SECT. 4. 

sd. liigAt of ferry exercised by 


others.] - In an aetlon by a rullwiiv to 
to Inteidlet defender from conve>lng 

S iiiHMcngi'i's for litre aeross a ferry 
feld ' a defence lliat iiursiieis had not 
evoielsed an oxeluMl\o right of feii>, 
in respect that persons hud, 

without piotoht, feiilul inisHetigerH foi 
hlrt*, was irielovant. liONDoiv, Mid- 
i.AND&HdorriHii Kv f’o. v -M’Donat.d, 
11924) S. 0. 835.— SCOT. 
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CasM8-176a. 


English and Empire Digest Supplement. 


FISHERIES. 


Part I. — In General. 

2. Add. Amiolaiiotift /o (2) Refd. Peecb i 1 8 . Add Annotation: — Consd. Peech v. Best 

Best (3980), 99 L J. K B. 637. As to (3) (1930), 99 L J. K. B. 537. 

Refd. Pecch v Beht (J930), 90 L ^1 K B. 4 , Add. i n notation : — Consd. J*c<ch v. Best 

(19 JO), 99 L J. K. B. 637. 


Part II. — Public Fisheries. 

9. Add. Annotation : — (Jintraily^ Mentd. The Sons (No 2) (1929) 91 J P 10 

Fagenios, [1927] P. 311. 50, Add Annotation. — Refd. The Ifaikaway, 

29. Add. Annotation . — As to (2) Refd. The Fagcr- [1028] P. 199. 

nes, [1920] P. 185. 57 , Add. Annotation - Refd. South St affoidfehiie 

48. Add. Annotation —Refd. Boutni mouth- Mines Dram.igc Comis i lll\\ell (3927), 91 

Swanngc Motor Botid At Feny Co Harvey J. P. J63. 


Part III. — Private Fisheries. 

147. Add. Annotations : —Mentd, Bobert A. Munro Fisheiies, [1926] 2 K. B. 18, Koe v. Bussell, 

& Co. V. Meyei, [1930] 2 K. B. 312 ; l^ever [3928] 2 K. B 117. 

Bios., lAd. t. Bell (1930), 47 'J’ L B 47 176a. Fishing rights -Whether part of “ premises ** 

Add. Annotation: — Consd. Pottli ». Best within Landlord & Tenant Act, 1927 (c. 36), 

(1930), 09 L. J. K. B. 637 s. 5.) VMieie an imoipoiial light, such as a 

170. Add. Annotations : — Refd. Abrahams v Mac- light 01 lishing, is dtuiised along witli 


PART II. SECT 1, SUB-SECT. 1 -A. 

9 lU nhfUut rwht to 

inUrJtrc uith obstruction l~~ luuxiigh 
n subject Ims a < omniuu rlfflit of 
lihluiy In Ibo sea, apiisou In pohsiuaion 
of u woii buUt IkIou low water inaik 
timv inaintuin licspaHs agnlnst « wronjr 
doci >^bo InUirltKs with bin possohhIoh 
tbungh, OH anabiHl tho ( rown the lo li 
was wronjrfully Ihcu 'Wn>to\ 1 
(on^uv is AiriNOHAM (18bh), 27 
N H H 820 -CAN 

20 i httUHfi /ugh d low natii 

vuok Ljfrd oj (/rant of soil] Iht 
fact that tlio soil bolwoon biRh A lou 
uaUt uiaiUti buH boon i^ianticl dot s uot 
jntiiforo with the iniblli iiRlit of 
iHhorv — ^V ri*soN 1 Com uf js Ai i i m. 
HAM <188S), 27 N n It tJO —CAN 

PART III. SECT 1, SUB-SECT 1 B 

109 li intstnp 

till iwbt of Jiihmg ftoni old htinl<i 
tjctrcisal If tram ntu hanks ] 
tiu il^ht of aalmon lUhutK had bon 
txtrtiAid fio*n bunks on the l)ol nl a 
ti\cr foi nioio than fort} X(.aih but 
fiom ihajiKOH In the xioi new bunks 
bad b(cn forint d one of whitb had 
t\l>»<td for Uihs tniui that poiiod 
fttld iht> voHSt sslon of the UahiuiBrA 
from tills lutw hank Anas onl\ an ixoi 
clHt of Iho right t*f liBhiiiK pixAioush 
OAorcised from thi forint i bankb, tlic 
HubHtautial light of tiahfng being tbo 
matt^jr to l>o logmdtd not the pur 
ticuiar Htatitiua from wliJch the right 
Avas ezerdood. — 1i.ari. or Ziwn \M) v 
TkVM Nl »8 TliUSTl* kS (1878) 11 Mut pb 
(Ct ofSo88 ) 46U 4'i &t .Tut >11 

SCOT. 


PART III. SECT. 1. SUB-SECT. 6, 
110 1 Inland non tidal lahr-Land 
usttd tn Croum — Jtighta of owner or 
i sACf of land ertendtng to lake ] — 
Mt Ot NAi i> » Linton (N B ), [10261 
a 1) L H T79 —CAN. 



walorH wiUiiu ttrtiln tlcllntd liuiitK 
bounded by low ANntci iiiitk, aaoil 
granted bj tbo Cioavii to the tiiy 
with all tht right H & pnviltgts 

n uiitiiiant then to. nn hitinu. lisliing 
o tbo fitoinoii A iuliuhitants tif tin 
t iIa was gianttil tht suit A tvtIusiAt 
niulltgt of lisldng k. tutting aa<Iib 
nrtAVttn iiigb A low AAiilti inuiKs 
Utld tbo txtluHiM light of tlHhmg 
grant <d b\ Ibt thutti did not oxttnd 
to ann patl of tht Mahhoii bi}ond 1)« 
btiUUtlB of tlu tit A tilOUgh It With 
AAithtu till liuiboui of St lohu 
Wilson v (tipiiii A \i list mini 
(18SS). 27N B Jv. 120 CAN 

PART III SECT 8, SUB-SECT 1 B 

154 xi — 1 Ln’iil T 

MiniBn, [1020] 1 I 4 to ir 

158 il 1 iHfts dtintd 

tlu AaliiiltA of the dot iiincnl uy titk 
loUcU on k. fmthti tontindtd tint 
bA tbo pioNisioiw of A1 ignti taiti 
the ( lOAAU AAa•^ piiddbittd fnuu giuni 
Ing a soAtiai « i M>le k. t \t Uima H^Ikia 
I n tlu lot tit tn tfuo m t h\u h aa th no’^ 
SNi'ttlng m <»i iKtoit tin At 11 llsO 
A HiiA giaiit bA tlu < i >AAn loiituuA to 
th< pioAtsiouf. ofortsald aa i*, null k 
N old that u M A < lal or •lOU Aim Iusia i 
fIsherA in tlu Imus m tjutt ui m btfoit 
the Ntai 11 SO did not in fatl tM'^t, 
A AAii'i not IdstoiuuliA powbk A 
that the aaiil dotimuiits of titb A the 
histoikal OAidtutt giAtn hIiiaakI tliat 
t he olaiin to a ben tial tu s >K a t \t Iumn i 
Ilsbei} in the locui, in gu > Ana*) iiiodtin 
lU oiigln, A dated at tlu taibtsl fuun 
the times of Vnecn 1 luat»ttU A King 
lanu^ 1 — fffld tb« rt aau-. lud hlng 

In the terms of Magiii' t aiiu t lt>, or 
tlu AAiiliiigs of uut knt liuAtiN oi the 
Hidgmcntu In luodtin tii-^iN to '.uppoit 
the piupnsitioii that AAhitlui the 
seAeial llsh^n aa tb utuill\ lu tin. 
hands of the Ctoaau at tlu time of tlu 
death of lieniA 11 or in tlu buntU i>f 
an uosigiue or fcndatoiA of the Ciuwn, 
or even of an Intriidt r the original 
act of appropriation mu<«t ha\e been 
effected by the Ctoami itM.li — MooKk 
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1 A It , 11020] 1 J 101 - IR 

PART III SECT 1, SUB-SECT 2 

Bb itight of itv'Mt tc nit hublu't along 
Ian! micsbuiu for Jishiug ]— Hit by 
nuitniiue under scul JeoMd to dolt 
f »i a term of yeais A\ith t1 c light to 
iiuiAA, i>ltf H land t»u tlu ] ItlAci 
(i County, tor fishing inamtsis aa it Ji 
t hf light to tntei A ust. tlu mhiuc iii 
siuh a AAOA n't might It luttssnry foi 
IKhingiu snd ihcr 1 > ini iges t lainu d 
b} pltf AAiit loi cutting busht>> ilong 
Ihi bunk of Ibt nvti HilU tlie 
I unit n ot proof aaus upon pltf A tlu 
n^hl tn lish fitnn tlu bank of tlu 
iiAti hiAolAttl the light to do such 
inttiug as AA«s ntttssan foi that 
imrpOM \I(.T\kkNI I'ATIII LO (1027), 
»y ^ s 1 J ,2 —CAN. 

PARI 111 SECT 8, SUB-SECT 4 

di — J ltd t of > igl ts aii/uirid \ 

I ft 1 1 tlu right AAbuhina} btatqnucd 
In p I'.M'.Moii i>f toil A Atais on a gianl 
ot sahntm bshings ptrtaiuing to ld.nd>t 
situ lUd on OIK hidi of a ii\tr (or) is not 
hnilttd to tlu tislungs m that part of 
tht ilALi AAhith is ft iidnrso of tlu 
Itiuis A {/ ) niHA CNtenJ to fishings 
b< A ond the rntdium Jilum of the ilvcr 
I AKl Ol /llIVM) V IfcWFNTH 
livCsiiirs (1x7 5), 11 Moepb (ft ot 
^ebs ) H y 4 > M . Jut. 3H — SCOT. 

PART III SECT 4, SUB-SECT 2 

6d Ounirsfap of land abutting on 
mir linanl at uill } — A pcison in 
iu»..st '^siou ot land bortlcnng on a non 
fidttl liAtr, a* a tenant at will of the 
oAAiur 18 cntflled to be treated an a 
iipHTliii oAAiui, so far as rtgaids the 
nirht of fishing —PiiviK t \iNM\t, 
(ixs2), 22 ^ li 11 Jb2-CAN. 


PARI HI SECT. 5. SUB-$ECT. 1 —A. 

m 1 ] — LllTLE t 

MoTLFn, 11920] I B 489 — IR. 




Vol. XXY.— Fisbenes. Oases 1701 ^— 487 a. 


corporeal hereditaments bv the same Iease» 
&: me lessee uses both for the purpose of his 
trade or busmess, the mcorporeal npht is 
part of the “ premises *’ m ithm above sec t 
Therefore, on the expiration of such a lease* 
the lessee, if he can show that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate bun 
for the loss of goodwill if he removed to A 
earned on his trade or business m olhoi 
premises, may requiio a new Ic'aso of the 
premises which shall include the incoipoioal 
right demised by the original It iso — 
Whiti*ey V STUMBUbS, [1930J A C 544 , 90 
L .T. K B. 518, 143 L T 441, 48 1 L 11 
555, 74 Sol. .To Hb, II L , apj S O 
bvb mym Stuaibles i \\miLT\, [10301 I 
K B 393, O \ 

262. Add Annotation . — Montd. lie (rwvon, Publu 
Trustee v A.-G (1929), 48 T L K 00 


Part IV.- Fisheries in 

356. Add Annotations ~ Aa to (2) Refd. 'I hr 
Garlgaith, The OtaTamj,, 11927] P 91 
OenercUly, Mentd. Lagan Navigation Co i 
Lambeg Bleaching, liycing A Fimshing Co , 
11927JA. C 22b 


Add. Annotation : — Qotieialb/, Mentd. Faia- 
worth V. Manchester Citv C orpn , {19291 1 
K B. 633. 

k. — InMayAOtl 1932, souh dead 

lish wore observed in a iiver, at a spot IkIuaa 
thit from uhich a drain-pipe knding fioni 
tort am gas\Norks entered the iivei Sainpl<*s 
of the ctlluent from this pipe ueic taken on 
each occasion, which, on analysis, wore loiind 
to contain matter highly poisonous to llsh 
The ownei of the fishing lights oaoi tliat j>ait 
of tho riser allot fed comment td an lu tion 
for an injuntlion A daninget^ ngauist flu 
owners of tlu gasworks HiW it was 
satisfactoiih juoved that the efiluent litnn 
the gaswoiks was, on taih ottasuni, the 
cause of the dtath ol 1hi iish, A ])141 was 
entitled to an miiinction A dam igt»s - 
GH\NBY (MAHQUIs) t BaIvI \M IJ Ultll/U< 
nis'iiticT t^oUiNdi ( 1921 ) S 7 .1 1 * 105 , 21 
L G 11 429. 


relation to Navigation. 

366. idd Annotation -Refd. The C'arlgaitli, 'Lho 
Otarama, [1927] P 93. 

368. Add Annotation Ah to (2) Refd. The 
( ulgaith, 3 In Otaiarna, {1927] I* 93 


Part V. Statutory Enactments relating to Salmon and 

Freshwater Fisheries. 

387. \(ld innotaint i Reid I It (onus i loilh (onstnauiv Loud (I92K) I I l »\ ( is 709 


Part VI. — Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 

485. Add Annotaiion Refd. La < iton i Waikti 497a Jurisdiction oi superintendent When 

(1927), 137 L T. 594 arising. | Pills, who w»m thi owrnrs ol a 


PART III SECT 7 

286 1 / luM < f uau *1 it ihtfj n jiiiii 
tmfankmtils I While lijchT of Inhciv 
tm I bun kninfttl lu iinimt of Iw > 
pilots of I luii sUM Hindi d oil all nidis 
l» iinbapkincnt A diKiiibtd in the 
Icasi as hhirt jamt jtiLkar If Id 
tho txptt*'*’!* tt rwrhis o\cr hshtn r> 
to ho found in litxii;,al icnauiv Art 
s IM i uitluiliM ulsi thi UMi of Ixni 
foi tilt pun osi of flbhiuK ot foi thr 
fiuipoM of repahuiK' f'lnbankmi nts lu 
thi mttii*st of lihhing: Nam L \i 

ihllli N\ih IfVY {VJ2i) I 

j' 1. ie oOtak 1170 -IND 

PART V SECT. 1, SUB-SECT 2 

0 i Poiivr to rt <drui jUJung for 

salmon — Rtpanan on m rn on tu n 
tidal n»#T }— Phair » AksMSt. 

22 N B U 262 CAN 

0 ii Htporxan auntrs on 

estuary — hilea acquirtd prior to July 
1867 ] — DFdSEA r McDONAin (1881) 

23 N B K 139 -CAN 

PART V SECT 3 

jjf 1 — To aetse neia ]- Ontario 


( not i I hi >1 n \i t s t } lU tk it 
tht tlut\ ifcMTi »\<rs»i r 1 > M I/O all 
iittn usfd ittdttiv to tht tiKilutions 
& M t 80 ol till Duinitih n \tt urn kin 
a slniil It pi o vision by h > if liin 
Itniiiiniin Art till (lovnnoi mrounril 
irt itapowcrotl to upprdnt ft hi ry 
flllurh V, by Ollier In rtuiiinl tho 
Irovinrial uilkciu aro lu Hiihstann 
jTi ttl 1>( minion ofUcorb "i i r> » 
<Jii IT a'»2I) AO O L K 2'' 61 

i> 1 I 127 CAN 

PART V SECT. 5, SUB-SECT i - 
D. (a) 

sk Wtihtn fmt hundred yards r/ veir 
Wf tr used for supplyinq uxUer t > tnilla 
fa torus, or for uactgaiuni I tHfunea 
{Jr ) id 1850 (r 88) a 37 i Ji i J \M) 
t Ql IKK£, U9381 1 n 231 IR 
si h* piny /tWM mu > / It 
Mtlm-RKOsdl C ) tl»2iJ2W W 1 
ill /l(un (luxi las tl> CAN 

PART V. SECT. 6, SUB-SECT 3 

n i. J — Iht ownini of * 

bag net flsherr duly n muTcri tbe 
leaders ot tboir bag nets during the 
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weekly tioii tirno In Hplixi of tbii, 
thry ouughl 16' Halmou during eleven 
KurrrsHlve wot kly oloHe tiuiPM —Held 
111 ! owners went guilty of a ion 
tiavintlon of 'Salmon FiHhirliH (Siot 
lunil) Act, 1868 (r 121) s \t (2). 
Ill rohpett that ooinpliirirt with bye 
laws did not avoid 1 hi il it v »*f t i rvlng 
thi »,f.atutoiv prchtl Ition iigajiist 
liMhing foi or t/iklng Hnliii >n liuilng th< 
wrikly riorio tliiir AiruoiiN Hah 
nou«Cr>MHrt v Hiovr tlU27JS f (1 ) 
35 

PART V SECT. 6. SUB-SEC I . 

sm iJuty t> <rt t ytatu u / I ttl rate 
tf n til ilfhmyk h m! h / r/ /y /t ttt j 
to Iff afjeittd I 1)1 ft wan On *1 at 
pr ty SI ‘Elions f ji t tiling to riirt a 
giatiug OI lattin ur m tin till true 
1 f hln tiiill at a poll t vli it tin tail rare 
It fiiteiH tit rlvti y i ho liver 

1 Is a ilvtr In vvllrh thuio are 
jhn m i or i reitain tlistance brf /re 
A It till iiomt wbrir the tall ran rr 
t iiLt r- t iil/T 1 Ivor If is tiounded on i I ii 
Hill H by lands that belong to an adj in 
mg owmr. He not to the deft tli 
jw ncr of tht» mill There was n > gi it im 



Cases 497a--628. English and Empire Digest Supplement. 


steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft, alleged 
in defence that the sum claimed had been 
paid to him as wages ; &, further, that the 
cpunty ct. had no jurisdiction, the question 
between the parties being a dispute con- 
cerning wages within Merchant Shipping 
Act, 1894 (c. 60), s. 387, which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 


— Held: (1) the county ct. had jurisdiction 
to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent & the section did not either expressly or by 
implication exclude that jurisdiction ; (2) the 
jurisdiction of the superintendent irnder the 
sect, did not arise until a party to the dispute 
called him to decide it, Sc here no party had 
called upon him to do so. — S tublby v. 
Powell, [1930] 1 K. B. 677 ; 99 L. J. K. B. 
197 ; 142 L. T. 484 ; 46 T. L. B. 236. 

497b. Jurisdiction of county court.] — Sturley 

V. Powell, No. 497a, ante. 


Part VIII. — Jurisdiction of Justices relating to Fishery 

Offences. 

523. Add. Amiotalion : — ^Mentd. Maclean v. Workers’ Union, [1929 J 1 Ch. 602. 


or latlKJC on the tail race whore it 
dlverjro«l from or re-outorod iho river : 
to conHtruol. the frratiiiK or lattice. It 
would lie nooesBary to eroot plorH that 
would project into the banks, on the 
Hide of the tall race, the property of 
the adjoining owner. Uuft. had started 
the ncocHHary work of urectlni; the 
Kratlnff, hut had abandoned it in eonse- 
quenco of the objection of the adjoin* 
iiiff owner to any trospuHS on his lands. 
Dofi. had iho uso of the tail race from 
tbo inomeut it loft his m\ ii lands until 
it roaehed the rlvor : — Itdd : deft, was 
under a statutory ohlUration by h & (> 
Viot. c, 100, H. 70, to oivot the gratinR 
oven ihot^h it entailed an inter- 
ference with the banks of the adjoiuinfr 
owner. — It. (Htkwaiit) v. Ukimirdwi 
U. JJ. Lonponduuuy, [1930 j N. 1. 

101.— m. 

PART VI. SECT. 2, SUB-SECT. 1.- A. 

sm. Pi'ohtbUum against vse of tuts — 
Jeeufsd charged as *' master or jirrson 


in charge *’ — No evidence that accused 
on board.] — Held: os there was no 
statutory provision nmklng the master 
of a vessel liable, as such, for a oon- 
travontlou of the byo-law, &, as the 
bye-law might be contravened by 
“ liny person,” the prosecutor was 
bound to prove that the oocusod w'as on 
board the vessel at the time. — SiiiAcn 
i». Fahqujiau, [1929) S. C. (J.) 88. — 
SOOT 

PART VI. SECT. 2, SUB-SECT. 1.— C. 

so rrohibiiion against use of crayfish 
pots — Cotulctnnaixon of boat if' appur- 
niuinces — Failure to summon joint 
(turners.] -FiBiiKKUW CoMKs. v. Bon 
(1926), 21 Tas. L U. 8.— AUS. 

PART VI. SECT. 4, SUB-SECT. 4. 

sp. JiomUy— Time of service on sh ip- - 
Itegulations of December 10, 1897.] — 
SNOW 11. (1907), 11 Exch. C. K. 164. 
—CAN. 


PART VII. SECT. 2. 

b i. Division of proceeds —Ship- 

wrecked sailors on board sealer .] — 
CONNKLL V. Rorke (1859), 4 Nfld. 
L. R. 394.— NFLD. 

PART VIII. SECT. 1. 

a j, .)— Doft. was convicted 

by a district justice of on olTonoo under 
Fisheries Act, 1924, but the district 
justice omitted to order a forfeiture 
of the llsh as required by the Act : — 
Held : the omission invalidated the 
conviction. — T anonev r. Keiirv 
( lOlTNTY DlBTIlIcn' JUSTICE, 11928J 
I. U. 308.— IR. 


PART Vlll. SECT. 5. 


526 1. General rule — Jurisdiction 
ousted .] — R. (MooRK) t>. O’Hanraiian, 
[19271 I. R. 400.— IR. 


ml. .] 


O. W. R. 

D. L. R. 753. 


-R.v. Harran(1912), 21 
.1 ; 3 O. W. N. 1107 ; 3 
-CAN. 
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VoLZZ7. CasMTfr-m 


FOOD AND DRUGS. 


Part II. — Adulteration 

76. Add. A nmtaiion : — ^Folld. Bowker v. Wood- 
roffe, Bowker v. Premier Drug (’o. (1927). 96 
L. J. K. B. 750. 

78. Add. Annotation : — .4s to (2) Apld. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 

78a. — .] — (1) Where a person is charged 

with selling to the x>rejudice of a purchaser an 
article of food which is not of tlie nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to flx a standard, in the sense of having regard 
to a minimum below which the article must 
be regarded as deficient. 

(2) Whore an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article. — B owkp:r v. Woodroffk, 
Bowki^b r. Premier Diiiro Co., [1928] 1 

K. B. 217; 90 L. J. K. B. 750 ; 137 h. T. 
347; 91 ,1. P. 118, 43 T. L. K. 510; 25 

L. G. R. 306 ; 28 Cox, C. ('. 397, 1). V. 
.ivnofatitm : — to (3) Refd. Gough v. Koch (1929), 46 

T. L. J{. 10.3. 

98a. Liability of wholesaler- Sale by retailer.] - 

Bo\vkt:r V. Woodroffe, Bowker v. 1»rfmier 
Drug Co., No. 78a, ani (\ 

135. Add, Citaiio7is : - 23 1 j. G. R. 15; 27 Cox, 
C. C. 072. 

140. Add. Citations .—23 I/. G. B. 22 ; 27 Cox, 
0. C. 078, D. C. 

Add. Annotation : — As to (2) Refd. Preston 
r. Grant (1921), 94 L, J. K. B. 12.5. 

147. Add, Annotation ,4‘< to (1 ) Refd. Jhmk«‘r v. 
Wofidroffe, Bowker t'. Premier Drug Co. 
{1927).96 L. J. K.B. 7.50. 

148. Add. Annotation : Refd. Bowker v. Wood- 


and Impoverishment. 

roffe, Bowker v. Premier Drug Co. (1927), 
96 L. J. K. B. 750. 

150. Add. Annotation : — /o (1) Consd. Bowker 
. V. WoodrolTe, Bowker r. J Vernier Drug (\n 
(1927). 96 L. J. K. B. 750. 

150a. Absence of recognised standard.] — 

Bowker r. Woodropte, Howkru v. Premier 
Drug (\>., Nt). 7Sa, ante. 

169a. Vinegar.] -Preston v. Jackson (1929), 73 
Sol. Jo. 712. 

174. Add. Annotation : — Folid. Bridges v. Qrlftln, 
[1926] 2 K. B. 233. 

187. After tills case insert ** Addition of colouring 
matter to milk.] — See No. 218 a, post,’* 

218a. Milk adulterated with colouring matter, j 

— ^Tlic defence that lie purchased tho milk 
with a written warranty is not available 
to a vendor of milk adulterated by tho 
addition of colouring matter contrary to 
Milk & Dairies (Amendment) Act, 1922 
(c. 54), 8. 4, which neither includes such a 
defence nor contains any provision that it 
is to bo read with any Act cont^iining such 
a defence. — R eeman v. Knait (1925), 134 
h. T. 224; 90 J. V. 7 ; 42 T. L. H. 131 ; 24 
L, G. R. 42 ; 28 Cox, C. G. 117, 1). V. 

243a. What amounts to.] — AppU.s., who manu- 
factured an arlJeJe called “ U.’s rum Ac 
butter toffee,” supplied it to a coufeclioner 
with a wan*anty, Ac on analysis it was found 
to contain rum & butler, Ac coconut fat. 
On a RummonH against applts. for giving a 
false warranty tlieri* was eviflene^* that 
toffee niailc partly with coionut fat had been 
sold for years as " rum Ac imtfep toffee,” 
The ju.stiecH convicted ajiplts. : tfrld : tlio 
ilescription ” buttiT toffiMj ” iinplifni that no 
fat, except butbT, was u.sed in the manu- 
faeluri*, & the couvietlon must be affirtned. — 
Ilir.EY Bkotmers Halifax, i/rn. v. IIali.i- 
MONO (1927), 41 T. J.. U. 238. 1). (J. 

283, Add. Annotation: — As to (3) Refd. Conn v. 
Turnbull (1925), 89 J. P. Jo. 300. 


PART II. SECT. 3. SUB-SECT. 3.— ) 

B. (h). 

101 li. Sale by servant or 

agent.} —To prove a limited co. guilty 
of tho offence of Belling an article 
which does not conform with tho 
regulations mado under Food & 
Drugs Act, 190H, It must be shown 
that tho sale was made on its behalf 
by a servant or agent who hud | 
authority to soil. W'here a sale was i 
mado by a servant who bad no 
authority to sell anything, it was held i 
that the sale did not constitute an | 
Ik G. , 
A. S. It. 

44 4.~AUS. 

PART II. SECT. 3, SUB-SECT. 3.— 

C. (a). 

110 iii. Whether propertu passed ( 

— Food d- Drugs Act, 1908, ss. 6, 22.]— 
Waltiirs r. Mittox, [1920] S. A. S. R. I 


261. -AUS. 


PART II. SECT. 3. SUB-SECT. 3.— 
C. (b) IV, 

142 i. Notice not seen by pur- 

chaser- -Onus of proof .] — Where an 
article of food exposed for sale boifs a 
label indicating that it does not con- 
form to tho statutory standard of 
genuineness : — Ueld : the seller must 
prove that tho contents of the label 
wonj brought to tho notice of the pur- 
chaser. — PaTTKRBON V. FlNULAV, 
[192:.] S. C. (J.) 63. - SCOT. 


PART II. SECT. 3. SUB-SECT. 3.— 

D. (b). 

td. Coffee.]— K, having asked aecused 
f<jr cofTet>, renolvod a mixture eontalnlng 
at least 67 per cent, of chicory. When 
he asked for coffee K. expocted to get 
un addition of chicory according to 
commercial usage: — Held: what K. 


got wits HUl^MtauUally chicory contain- 
ing nn addition of somo coffee, & the 
commodity was not of tlic nature, 
substance Sc 'inalJly demanded. — 
Moom.KY «. R. (1927), 48 N. i*. 11. 
396. ~S. AF. 


PART II. SECT. 5. SUB-SECT. 4. A. 

•f. Whni rtturnfihle t/iuhr I/tnllh 
Act, 1919, H. ?62 (d).l- The provision 
111 above section, (hat wlieto any 

i iroHCCutiou or proeci’ding under 

’art. XII of the Aet relafe-t to uay 
food, drug or Hubstan<*e, th<- sumnions 
“ shall not he nuidc- returiiahli In less 
than fourteen duvs from I he day on 
wldch It Is served,” means that such 
siimmoiiH Is to he ” Kturnahlo In not 
less than fourtxjen flear ihiyH ” from 
iueh dat«‘. - Dowvi>* 

(I92S1 V. L. a. (U : (19281 Argiw L. R. 
0.— AUS. 
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OaMB 8S8-476a. EnOUSH and EmFIBE DiOXST StTPPtJBMXm'. 


Part Hi. — Sale of Unwholesome Food. 

358. Add, AnnoUUion : — Refd. Frome United Breweries Oo. v. Bath JJ», [1926] A. 0. 686. 


Part V. — Particular Articles of Food. 


414a. Exposure for sale — What amounts to.] — A 

baker was delivering bread from an open car ; 
after completing his round, wliile he was on 
liis way back to the bakehouse, he was 
stopped by an inspector, who weij^hed the 
remaining loaves « found a deficiency ; — 
Held : there was both an offering &> an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
unceriain which, if any, loaves would remain 
unsold, & they were taken for the purpose of 
being sold if customers required them. — 
Keating v, ITorwood (1926), 135 L. T. 29 ; 
90 J. P. U1 ; 42 T. L. 11. 472 ; 24 L. G. B. 
302 ; 28 Cox, C. C. 198, D. C. 

489a. Protection of employer under Sale of Food 
(Weights & Measures) Act, 1926 (o. 63) — 
When applicable.] — (1) Held : the language 
of Sale of Food (Weights & Measures) Act, 
1920 (c. 03), s. 12 (2), has no relation Ac does 
not amily to a case where a defect of deft.’s 
machinery or a default of an ompl< yee undqr 
deft.’s control is the cause of the deficiency. 
'Phis sub-sect, deals witli the cose where the 
dollcieiicy is due to a hand fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants or other 
ersuns undt'r his control. In such a case* 
eft. may avail himself of the provisions of 
sect. 12 (5) if lie satislios the provisions of 
tliut sub-.sert., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedmgs 
against defts. for contravening this sub-sect, 
were “ proceedings under this Act in respect 
of an all(*ged deficiency of weight ” within 
sect. 12 (2), whilst Lord Hewart, C.J., did 
not express a decided opinion, one way or 
the other, Avory, j., expressed the view' 
that proceedings under sect. 6 (2) of the Act 
w ore in respect of an alleged doliciency of 
weight, & Ialbot, J., expressed an upiuioii 
[to the contrary. 

(3) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 32 (6); having liim brought 
befoi’e tho ct. as the actual offender & 
tendering e^ddence in order to prove that 
tliey Imd used due diligence to onforce the 
execution of the Act, & that their employee 
had committed tho offence without then* 


consent, connivance, or wilful default. At 
pettv sessions, the information against the 
employee was dismissed, but defts. were 
convicted. Defts. appealed to Quarter 
Sessions : — Held : the Ot. of Quarter Sessions 
had no powor to exempt defts. from any 
penalty under sect. 12 (6) on the ground 
{per Lord Hewart, O.J., & Talbot, J.) that 
having regard to the fact that the employee 
liad been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wrongly 
acquitted, & on the ground {per Avory, ,T.) 
that in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect. — Walklinq, Ltd. v. Bobinson 
(1930), 99 L. j. K. B. 171 ; 143 L. T. 105, 
106 ; 94 J. P. 73 ; 46 T. L. B. 161 ; 28 
L. G. K. 88. 

489b. What are “ proceedings in respect of an 

alleged deficiency of weight ** — Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 63), s. 6 (2).J— Walkling, Ltd. v. 
Bobinson, No. 4S9a, ante. 

4890. Acquittal of employee — Power of 

Quarter Sessions to exempt employer from 
penalty.] — Waj^kling, IjTD. v, Bobinson, No. 
4H9a, ante. 

447. Add, Annotation : — Refd. Preston v. Grant, 
[1925] 1 K. B. 177. 

466. Add. Citation : — 27 Cox, C. C. 637. 

476, Add. Annotation: — Dlstd. Burrows v. Bap&on 
(1927), 26 L. G. B. 397. 

476a. Grocer occasionally selling bottled 

milk.] — Applt. carried on business as a 
general grocer. Ho purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk : — Held : there was evi- 
dence to support a conviction of applt. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered. — 
Burrows Hapson (1927), 25 L. G. B. 397, 

n. (\ 

476. Annotation: — Refd. Easington Rural 

District CoirncU v, Gilson (1929), 46 T. L. R. 
107. 

476a. Necessity for registration in every 

district where business carried on.] — A person 


PART III. SECT. 2, SUB-SECT. 1. -D. 

•X. Arhi'lf 9dUi — Jtfciw rea--WhdJur 
knaufledge of (Uaeate necesMn/.y^Ueld : 
there was no evideuoe oa wliioh tho 
moRistrute could llud that deft, sold 
meat affected by tuberculosis, knowine 
at the time that it was so affected, & 
tho cou Motion should be quashed.— 
Dixon r. ^kiucr. Ex p. Hbiucr, 11828] 
S. U. Q. 93.-AUS. 


PART V. SECT. 8. SUB-SECT. 4.— B. 

• *• — n ilcscripHve of 

arttcUs sold.] — Where marsatiue was 
sold In a wrapper which boro, in large 
type, the words ** Oharmo Margiutne,'’ 
below wbloh, in smaller type, were the 
wonis ** containing a small quantity 
of butter,** Sc the name ** Charmo ** 
\\B8 a duly approved addition to the 
word ** margajino,** & tho soUor, oon- 
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viotod under Butter & Margarine Act. 
1907, 8. 8, app^ed : — Seid: the 
words ** ooutaiuJng a small quantity 
of butter,’* were merely deaoilptive of 
the article sold, 6c did not form part of 
a fancy or descriptive name which had 
not been approved ; SC conviction 
quashed.— SoMSRViLLB Sc Babr, Ltd. 
V. OHAX&UEBa, [1925] S. G. (J.) 70. — 
SOOT. 



Vd XXV*— Food tad Drogi. Ciiei 970 * 


carrying on business as purveyor of mille 
must be registered under art. 6 of the Milk & 
Dairies Order, 1926, with the sanitary 
authority of each district in which ho carries 
on business. It is not sufliuent that ho is 
registered with the samtary authority of the 
distnet where his cowsheds & dairy aio 
situated if ho also carries on business in other 


districts where he has a regular milk round — 
Easington Ruraj:* DiSTRirr Oouncii. v. 
CtIi^son (1020), 142 L. T 429 , 01 .T. \\ 50 ; 
16 T. L. H. 107 ; 28 L. G. H 10. 

405. Add. Annotedwn: — ^Refd. Bridges v. Qrittln, 
[1026] 2 K. B. 238. 

508. Add. Citation .*—28 Cox, (\ C. 7. 


Part VI. — Control in Wartime. 


519. Add, Annotation : — FoUd. Brocklcbank v, 
B., [1926] 1 K. B. 62. 

555. Add. Annotations : — 4a to (2) Refd. B r, 
Mmister of Uealth, hJx p Yaffo, [1930] 
2 K. B. 08. Generally y Mentd. Fiance Fen 
wick V. B., [1027] 1 K. B. 438. 

558. Add. Annotation : — Generally, Mentd. Ingle- 
wood Pulp & Paper Co. v. New Brunswick 
Electric Power Commission, [1928] A. O. 402. 

558a. .] — The Food Controller, act- 

ing under powers conterred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a ccitaiu 
specified date, at the same time, acting 


under poweis confeired by leg. 2F. i«- 
quHitioned all bacon lauded aftei suth d itc • 
— Held: in assessing the coiiipensatKiu tt» 
bo paid for tbo bacon requisitiom^d under 
reg. 2F. the aibitratur was entitled to taki 
into oonsideraiion the fact that the Food 
ControUei was already In possession of laip« 
stocks of bacon requisitioned under reg. 2B 
— Kwift & Co. V Boaiio op 3’BAoa, [19261 
2 K. B. l.U ; 0.7 L J. K. B. 831 ; 136 T.. T 
301 ; 42 T. L. U 461, V. A ; pnviouH pro- 
tfcduign, [1025] A. C. 520, II L. 

672. 4dd. Annotation ; — Refd. tl. v. Maidstone 
Piison, JUx p. Maguiro (1025), 133 L. T 
710. 


PART V. SECT. 4. SUB-SECT. 3. 

608 ill. — « l—A 

dairymau w«s ceuvlotcd of Helllug 
swool milk wliicU was not genuine. In 
lespsct that it contained less than 3 
per cent of milk fat Ihu alleged 
uedolenoy in fat was cHtablished. but 
It was al«o proved that the milk had 
not been tampered with in any wav. 
the dehekney being duo to the milk 
having btood for some timo in the lan, 
Sc to tbo aamplc having been drawn 
from a tan at the hottein utti r the 
oroam liad risen Nn tvidonce was 
led as to the possibility oi impossibllitv 
of redistributing the conHlilucuts of the 


milk in the can by stli ting oi otherw Ise 
— Ueld afx*used had falkd to ichiit 
the btatutoiy picHuinptiou that the 
milk was not geuuiue, A the couvlotlon 
was right - MtAUlvf v Uhooks. 
ll«261 a O (J ) 3U— SCOT. 

PART V. SECT. 4. SUB-SECT. 4 

gp. Sale by drxwr of cart— amt oj 
dt/rnfUtrU on carl — If'heUttr tvidtntr oJ 
ftal( by dt fendant ] -( »u the ht arlng of an 
Infonnarion agaiast robp oo for Helling 
adult orated milk the evidt me bbowod 
that an IriHpector saw in the at rod a 
milk cart bearing the same name A 
uddreHH on thostj of thr < o , A. jnirf liuiM d 


from the dil\er of tiie cart nillk which 
was adiilteiuted Hi Id tin evidoiut 
wan lUHullh lent to oNtnblish, i vni pnmO, 
facu, that the milk <art was tig call 
of th( to OI nwul In Its hiiKinoHH oi tliat 
there was un> lelatlonMliJp hilwu n I hi 
drlvir of tlie lart A the no lloi hu)N 
I Wirisiu'M I*i\ Ln>, 110381 
V L It »{», 11038] Aigus li 11 160 
- AUS. 

PART V SECT 6. 

St ^h>Mr Salt in uv rmirktd barrthi— 
SUlrr ntd luible- Manufacturer nr 
packer lutble 1 — 11 v. Uickkman ( 1841), 
^V C It. 57. -CAN. 
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Oases 46-146. 


English and Empire Digest Supplement. 


FRAUDULENT AND VOIDABLE CONVEYANCES. 

Part I. — Conveyances Impeachable by Creditors under 

Statute. 

46. A<7d. Awy?o/a/<ow Consd. Hr Simms, [1930] 138. Add. Annotoiton A« io <4) Consd. Be 
S Ch. 22. Lloyd’s Furniture Palace, Evans v. The Co., 

[1026] Ch. 863. 

126. Add. Annotation : — Apld. Be Wcthered, Exp» 145. Add. Annotation : — ^Mentd. Be Debtor, [1029] 
Solaman, [1926] Ch. 107. 1 Ch. 362. 


PART I. SECT. 1. 

Bft. Homestead .] — Meunibr r. Doiuy 
(1005), 6 Terr. L. n. 194.— CAN. 

■b. Transfer prior 1o Ixind Titles 

Act, 1917.]— 13 Kll*. r. 5, which la 
practically ro>cnactcel by R. S. B. 1!)20, 
o. 204, 8. 1, dooa not apply to property 
which at the time of tbo aliPifcd 
fraudulent conveyance waa not aubject 
to the payment of the larrantor’a debta 
or liable to be taken In oxocntion. So 
where a trnnhfor of a hoineslead was 
complofcd before Land Titles Act, 
1917, wlilch altered the law with 
reaard to executions against land, came 
into force, 6: was, bocanse of the above 
rule, unJnipeacbablo at the time of the 
transact ion. It cannot bo alToctod 
retrospectively by said change In the 
law.— P ac UAL v. MAnKiiAM, (1922] 1 
W. W. 11. M8 ; «3 1). L. R. 97 ; 16 
.Mask. L. R. 308.— CAN. 

PART I. SECT. 2, SUB-SECT. 1. 

a 1. .] — Loft, provided a house 

for her father In wfiloh to live rent (roe 
Jor the rest of his life, In consldciatjon 
of which ho tiansf erred a ImslnoHs 
block 1(» licr with llie object of Rcounng 
her for the rental value <»f the house Ac 
the cost of upkeep. ICxecntJon crf<il- 
tors of the father attacked the transfer 
niulor 13 lOliz. e 6. At I-mnduleMt 
Proforonoos Act, R. S. 8., 1920 (c. 204) : 
— jycfd; deft, hold the tlUo to the 
husluesH Mock aa trustee for her futhoi, 
subject to a charge in her favour fin 
the rent Ac upkeep of the house, Ac 
subject to doft.’s lien for such amount 
on Imr fallicr’s oanitv tbo propcily 
should bo uvallnblo for ble credit (M’s. — 
CoiXlNIAL INVK.RTMI-’NT AC LOAN CO. V. 
HttSII, (19261 4 I). L, R. 108; (1926] 
3 W. W. R. 157.- CAN. 

d i. .1 — Kicrnlicysidk v. 

PAiiTKiDaic, [1926] 3 1). L. R. 901.— 
CAN. 

d il. .] — Whore a voluntary 

conveyance has the olToot of rondoiing 
the grantor insolvent It Is void ns 
against hls credit org no matter v\bat 
his intent In making it was. — liAXYint 
V. Dmjiahx & Lkkvhz. (1929) 2 D. L. 11. 
443 ; 1 W. W. R. 073; 10 (J. B. R. 
473 ; 23 8. L. It. 444. -CAN. 

n i. Sas/eatchewan .] — 18 Ellz. 

o. 6, la in force In Baskatohewaii. — 
Bank of Montiikal v. Reis, [1925] 3 
». L. R. 125 ; [1925] 2 W. W. R. 169 ; 
19 Sosk. L. 11. 423.— CAN. 

so. Transfer hy adminUdrator to 
estate .] — In aix action to have a transfer 
of land from deft. E. as registered ow'uer 
to herself as lulmlnlstrutiix of her 
husband's estate declared void as 
against her oroditors & altoruntiv'ely, 
void os a prc'forcnco In favour of the 
estate : — If eld : on the evidence, Ifi.’s 
position up to, at, Ac subsequent to, 
her hvisband’s death was that of n 
trustee of tbo land fur her husband. A:, 
alternatively, if ho was not the equit- 
able owner of tho land, but it belonged 
In whole or port to her absolutely, then 
she niuht be held to have eleotod by her 
conduct io take under Ac not in opposi- 
tion to his will under which his >'^ole 


estate real Ac personal was divided 
between her Ac the testator's children, 
Ac, therefore, in transferring tho land 
to ilio estate she did only what she 
could have been compelled to do. — 
SkOOMAN V. ELLEKOOPT Ac WISKMAN 
(Alta.L [1929] 4 I). L. R. 710; 8 

W. W. R. 235.— CAN. 

sd. Mortgage — Summary procedure to 
set aside conveyance .] — Tho word “ con- 
veyance ** in rule 462, which provides 
a summary procedure under which a 
Judgment creditor may have a fraudu- 
lent “ conveyance ’* of land set aside, 
does not include a mtge. — NBRi.ANr> 
V. CnOSSFlKLD BCIIOOL DISTRICT, [1929] 
4 D. L. R. 216 ; 2 W. W. R. 330 ; 24 
Alta. L. R. 214. CAN. 


PART I. SECT. 8, SUB-SECT. 1. 
se. Assignment to cover money taken 
from trust account.] — Held: it could 
not to attacked by a creditor of tho 
(WHiguor.— B ank • of Hamilton c. 
Black (1918), 37 D. L. R. 801; 24 
B. C. R. 394.— CAN. 


PART I. SECT. 8, SUB-SECT. 2.- B. (b). 

8f . Jiond fide sale in course of trade — 
In consideration of debt due to buyer <£• 
other creditors .) — The sale of wheat in 
qiicstion herein, the oonsldoration 
for which was an indebtedness of the 
seller to tho buyer Ac tho payment by 
tho buyer of certain other creditors 
of tbo hcllor, held to be protected as 
against attack under Fraudulent Pre- 
forcnces Act, s. 4, by sect. 7 thereof, 
whtcli provides that the prior pro- 
visions of tho Act shall not apply to a 
boml tide solo made in the ordinary 
uonrho of trade or calling to Innocent 
purchasers or parties. Tho proceeds 
of tho v%hent amounted to more than 
tho amount of the consideration 
c\ pressed in tho bill of sale, but this 
couUl not bo foreseen at tbo time of 
tho transaction, Ac it was held that tbo 
cvcchH was not largo enough to be 
regarded us an clement of fraud. — 
Desjardink V. Callihon, [1928] 3 
D. L R. 147; [1928] 2 W. W. R. 250. 
— CAN. 


PART 1. SECT. 3, SUB-SECT. 2.— C. 

135 ii. ,]— Circumstances 

in which tho purohasor was estopped 
from setting up oonsidoratlon. — 
McCakty V. McMurray (1871), 18 Or. 
601.- CAN. 


PART I. SECT. 3, SUB-SECT. 8.— B. 

167 ii. .1 — Mulhol- 

LAM> V. >VlLLIAMSON (1868), 11 Gr. 
291.— CAN. • 

PART I. SECT. 3, SUB-SECT. 3.— 
C. (b) i. 

177 i. Exceptions io general rule — 
StWement supported by other conaidera- 
twn — Agreement to separaie — Followed 
by immediate separation .] — Rill v. j 
Hill (Man.), [1926] 4 D. L. R. 688.— , 
CAN. 


PART I. SECT. 3, SUB-SECT. 3.— E. 

204 U. Paititwn by father on 

' by settlor that 


conveyance in fraud of creditors — Onus 
of proof .] — In 1904 a Burman executed 
on his remarriage a deed of partition 
by which he purported to convey to 
hls daughter, the only child of his 
first marriago Ac then eight vears of 
ago, Immovable property as her one- 
misj^r share of the Joint property of 
that marriago, Ac he appointed his 
own mother to take care of it. He 
remained in possession, but contributed 
io the support of bis daughter, who 
resided with her maternal grandmother. 
At the time of tho conveyance tho father 
was considorably indebted, Ac his 
creditors, finding that they could not 
attach tho property, settled with him 
upon easy terms, in 1915 the father 
promised hls daughter Sc her maternal 
uncle that tho property would be 
restored to her. In 1925 the daughter 
sued for possession. The fathor pleaded 
that the conveyance was in fraud of 
hls creditors, Ac that the suit was barred 
by Umltatlon'l — Held: upon the whole 
facts tbo father had failed to discharge 
the burden, which was heavily upon 
Idm of proving that the conveyance 
was in fraud of bis creditors, Ac not a 
genuine conveyance of hls daughter's 
sharo, possibly liberally calculated ; Ac 
consequently his possession was not 
adverse to his daughter, but on her 
behalf. — ^Ma Nowti- Naino v. Maunu 
Tha MAtrkO (1928), 1. L. R. 7 Ran. 4.— 
IND. 

PART I. SECT. 4, SUB-SECT. 1. 

209 xix. .] — Halifax Bankino 

Oo. V. Matthew (1888), 16 S. C. R. 
721.— CAN. 

k i. Svsptnoiis circumstances 

insuffictent .] — More suspicious circum- 
stances are nut sufficient to support a 
finding of fraud even in a case wherein 
a husband Ac wife are alleged to have 
bt*on mixed up in it. — Kostzshyv v. 
zozntKo & Kostasiiw (.‘^ask.), (19291 

1>. L. R. 171 ; 2 W. W. n. 289. 
CAN. 


Bg. Plan to bring jyroperty into 
existence— Valid .] — Kbarl v. Wonna- 


COlT (Alta.), [1927] 4 D. L. R. 105 
[1927] 3 W. W. R. 693.— CAN. 


I ; 


PART I. SECT. 4, SUB-SECT. 2.— A. 

224 ii. .] — Doe d. Btekl v. 

McGill (1842), 2 Out. Dig. 2918.— 


PART I. SECT. 4. SUB-SECT. 2.— C. 

q i. .] — Schubert v. Koch, 

[1928] 3 W. W. R. 623,— CAN. 

t i. .] — The transfer of his 

homestead from a husband to his wife, 
when ho was insolvent Sc in order to 

{ irevont his creditors from satisfy - 
ng their claims therefrom :—IJekl : 
fraudulent. — BARRErr v. Baron, [1925] 
1 D. L. R. 471 ; (1935] 1 W. W. U. 87 ; 
19 Sosk. L. H. 207 ; 5 C. B. R. 448.— 
CAN. 


t ii. .] — The transfer by a 

husband to his wife of his homestead, 
which is exempt from seizure under 
execution, cannot bo sot aside for the 
benefit of the husband's creditors. — 
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Vd. XXV, — ^Fraudulent and Voidable Oonveyanees, Cases ^0^28a. 


260. Add, Annotation : — Consd. He Siinms, ri03Ul 
2 Ch. 22. ^ 

252. Add, Annotaiion: — Refd. He Lloyd’s Furni- 
ture Palace, Evans v. The Co.. [10251 Ch. 
853. 

293. Add. Annotation : — Mentd. In the Estate of 
Plant, Wild v. Plant, [1020] P. 130. 

339a. Subsequent sale to third party 

Purchaser from sheriff entitled to recover.) — 
Ktdd V. Rawlinson (1800), 2 Bos. P. 59 ; 


877. Add, Annotation : — Refd. Re Lloyd’s Furni- 
ture Palace, Evans v. The Co., [1026] Ch. 
863. 

395. Add. Annotation : — Consd. Jaggur v. 

[1020] P. 03. 

396. Add. Annotation : —Cowd. Jaggor v, Jaggor, 

[1020] P. ‘ 

422a. .1 — He Lloyd’^^ Furniture Pai.acr, 

T/rn., Evans v. Tur Co., No. 428a, post. 


126E. R. 1155. 

AnnotaHons : — Consd. Arundcll v. Phipps & Taunton (1801), 
10 Vos. 139. Apld. Watkins ». Ulrch (1813), 4 Taunt. 
823 ; Latimer v. Batson (1825). 7 Dow. & I(y. K. H. lOH. 
Consd. Cook i>. Walker (18.')5), 25 L. T. l). S. 51. Reid. 
Jczejph V. InfH'am (1817), 1 Moore, C. P. 189 : Cromack 
V. Ileathcotc (1820), 4 Moore, t'. 1\ 357 ; Steward r. 
Lombe (1820), 1 Brod. & Bing. 50(5. 


428. Add. Annotation : —Consd. He Simms, [10301 
2 Ch. 22. 

428a. Issue ol debentures to one creditor — 

Issue postponed for benefit of company.] — 

Wlioro a CO. agrees to issue debent urt's to a 
creditor as security for past &> future loans, 


Russian Mercantile Co., Lti>. v. I 
.Sloboda & Sloboda (Alta.), [1927] 4 
D. L. R. 931 ; [1927] 3 W. W. R. 451.— 

CAN. 

a i. Husband trustee for %rife of 

property coneeye(L \ — Gray v. Forji, 
[1925] 1 W. W. R. 913 : 34 B. C. K. 
517.— CAN. 

a li. Goods purchased udth wife's 

money — «£• goods of husband exempt 
from seizure for debt .] — Uevelstoki. 
jSawmill Co., Ltd. v. Stratford. 
11928] 4 D.L. R. 772; [1028] 3 W.W.K. 
200.— CAN. 

PART I. SECT. 4. SUB-SECT. 2. -D. 

sh. Conveyance by husband to wife — 

l*root of valulUv against creditors — 
Affidavits necessary.] — Where property 
is claimed by or on behalf of a wife 
under a conveyance to her dunng 
coverture, an cxplanutiou of the trans- 
action should be given on oath to show I 
that it was bond fide, U good as against I 
the husband’s creditors ; the aOidavith i 
for this purpose should ho by tlie ' 
petitioners, 8c should be satisfaetorlly I 
corroborated by dlslntcrt^btod persons I 
of known credibility . — Kx p. InoxH ' 
(1809), 2 Ch. Ch. 357.- CAN. ' 

«k. Itcconvcynnri by unfe to husband - 
Land hi Id by wife on trust for husband.] , 
-Windsor Au'ro Saieh Auknc y r. , 
M-inns (1915), 7 O. W. N. 471 ; 8 I 
(). W. N. 130, 2'i2 ; 25 D. L. U. 519 . 

33 O. L. U. 351. -CAN. 

si. Voluntary convi yancr —To person 
of same name as owiier — Nectssiiy for 
explanation.] — Ex p. WniouT (1869), 

2 Ch. Ch. 355.— CAN. 

sm. Family arrangement — Without 
considerntioJi,]~HAWKisn v. Aoi.^s- 
BINOEU, [1928] I D. L. It. 188.— CAN. 

PART I. SECT. 4, SUB-SECT. 3. 

n i. Payment of (hargi s ft incum 

hranccs .] — The promise of a transferee 
to pay the chances tc incumbrances 
against the property transferred is not 
a sufficient consideration to sunport 
the transaction as against the creditors I 
of the tmnsferor. The question 
whether a transfer was a voluntary 
one or not for good consideration is ' 
only impoi'tant as against creditoin ' 
where it was made b(»id fide. — Bi.UDofi i 
c. OsACllOKK, [11)28] 3 U. L. K. 170; ' 
[1928] 2 W. W. It. 150 ; 22 Sask. L. R. , 
533.— CAN. I 

PART 1. SECT. 4, SUB-SECT. 6.— A. I 

204 iii. .] — Gaubekt v. i 

SOCIETE D’ADMINlSTRA'no.V GKNKBALR 
& Basque Natio.vale & Cik. Gk.vf.ral , 
D'ENTREFRISE.S 1*UBIJQUE8, [192.5] 3 I 
D. I,. R. 1200 ; [1025] S. C. R. 083.— I 
CAN. 

264 iv. .] — CXiOiiNOS & 

Elms v. O’Flyw (1924), 34 B. C. R. 
275.— CAN. 

264 V. .] — A sale by a son 

to his father, made when the son was 
in Insolvent eixeumstanoee & with the 
common intent & effect of giving a 


prefeivneo : — //fid .* volil.- Huvimr. 
Lauuif,, (19251 1 D. L. R. 0.*»8 ; (111251 
1 W. W. R. 411 ; 35 Man. L. It. 126.-- 
CAN. 

264 vi. .1 — KvrjELD 

RFiAI/rV Co. V. I’ETERHCJN (Htthic ), 
[192(5] 2 D. L. IX. 1005.- CAN. 

264 vii. — - — Cavaiuvn' 

Oil Co., Ltd. v. .l\MiE>»f>N (Sask.), 

[19261 2 D. L. R. 1040.— CAN. 

PART 1. SECT. 4. SUB-SECT. 6. C. 

sd. Under guarantee- Voluntary con- 
rcyancc set aside, f cahio Wind 
Knoinr & Pump Co. v. Boho (Mia.;, 
[192(51 1 U. L. R. 57 : [192(5) I W. W. It. 
45.— CAN. 

PART I, SECT. 4, SUB-SECT. 6.- A. 

so. Under sale by parol.] fliVt • tlm 
sain was void as against suits<M|uej)t 
crodltore. — W illiams e. 

(1880), 8 C. P. 18(5. CAN. 

PART I. SECT. 4, SUB-SECT. 7. 

■(. Conveyance to unjc Onus of I 
proof —Discharge gf onus.] If land jh 
transferred by a hasband to Ids utfe. 
wh(» bond fide workn tlw land on lier | 
own account , a perHoi, ai)( ging 1 hut t Ito i 
whole transaction, including (lie woik- I 
mg of the land, jh eclouiubh only most 
satlMfy the ct. by Hhowiiig facts be 
circumstances which go licyoud lalslng 
a meroHiispicion.- .Iounmjo.nj* u 

Co. V. Hauer. [1921] I D. L. It (593 . 

1 W W. it. 389 ; 20 Alla. L. It. 28(i. - 
CAN. 

PART I. SECT. 4, SUB-SECT. 11. 

418 1 a. .]- The assignment of a 

lease by the Ichsco to a tnwtcc, for a , 
bond fide cri'ditor of the as-ignor, with I 
the Intention of thetehy e\(idlng the 
creditors of the lessee, is not a fiandii- 
lent assignmont. — Dof. d. Brr.ard v. 
Millard (1839), 1 Ont. Dig. 4 so. - 
CAN. 

418 xiii. .1 <irA\ I It r. (ioLD- 
II AR, 1192.')] 2 D. L. U. 1211). CAN. 

418 xlv. .]-ree llRK, 11M28] 

2 D. L. H. 96. - CAN. 

a I. .] -Secuiity gl\en by 

an insolvent debtor to a t*rodilor wltli 
intent to ^ve him a pivferenee over 
other cpodltors is void : but tlio 
cxlHtcnoo of the intent may bo 
negatived by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may alwo bo 
negatived by proof of the existenr-c of 
some other motive which iimy not iiavo 
bad its origin in the creditor, r.v. m hen 
property is conveyed os the rf-»i*lt of 
fear of a criminal proscf utioii «jr where 
the transaction has its oiigin in lh(‘ 
recognition of a moral obligation to 
restore property ImproiMTly converted 
— Goldman r. II ARRihov. (iy2s) A \ 
D. L. II. 73 ; 62 O. L. R. 291. CAN. I 

sj. Mortgage to obtain hmn to poy j 
eredilor — Presutnidion that mortgage 
void.}— M jll£b r. OeifJi, [1925] 4 
D. L. R. 692.— CAN. 

821 


fk. What constitutes prefermre — 
I Srrunty ffivcn to ertdifor - Dtblor in- 
soU'cnt.] -W., Hf>eretar.v -treasuitT of 
luuideipulit y, misappropriated 
riiiiils. At his roiiuest deft, sent him 
.1 ehe(iue to pay oir a mtgu.. 8c In re- 
pay merit wMit deft. hlH own choque, 
which was ivfused by the bank. lie 
(ilhO rocelvcal fioiii deft, a olie<|ue to 
piiiehaMi^ an inuaest in land, which ho 
Uenosited to the eivilit of the tnuniei- 
palitv. lie notified deft. 8c assigned 
in in HciainlicH to cover the two eheques. 
Within Mxty da>H of ttm asHlgnments 
I pllf. b(‘gun act ion to set them aside us 
I prefeuMilial • nmler Assign- 

I inenlH Act. It. S. S. 1999, tlien In fouie. 

I the ithsigiinients to deft, went void as 
against pltf. k’ Hhoiild be set aside.' ■ 
Moi'vt Hope Hurm. MTinicipai.ity p. 
Findlai (1922), ()6 H. L. H. 669; 15 
Haslt. h. It 10: [1921] 3 VV. W. R. 
65S. CAN. 

bI. U'ho is a ’* enditor Agent 
making (u(i‘am t out of funds of principal 
— A o pit V lof hy principal for .srcurily. | 

Mousr lioi I. Ruuxl Mi M(}Ipamtv' 
r. I iNDl \V (1922). 66 I). L. It. 660; 
1.) .■s.isK. L. R. 19 ; (19211 3 VV. W. R. 
6.)K. CAN. 

PART I. SECT. 5, SUB-SECT. 1. 

o. Delete this case. 

I t i. - . (Jn crops raised hy vendce.I 

I - if land Is liansri I K'd by a UiiHbund 
I to IiIh wife, who bond ftae ivurks the 
' laiMl on her own aieonnt, even Iftlie 
t I'ti lister irt one ttiat as against entditors 
eatt bo hct asidt', thr wife Is entlllod to 
th*‘ ciofis iiiihed nil ler her operations. 

- .loJINHtONn. liUMltl K Co. V. ilAUKR, 
[192111 I). L. U (593 ; I \V. VV. It. 389; 
20 Alta. L. R. 286. - GAN. 

t ii. .) - The fact that a 

I r*ale of land Is foiunl to b. fraudulent 
I Voidable ns against exoeution 
) refill oiH f>f the vendor, dues not 
entitle them to seize crops grown 
then on by the vendee, although the 
lule Ih otlieiwlse if the traijsiu'tion is 
shown to bo a meie sham. —Basque 
Casauilnne Na'iiosaI.e v. Tencha, 
(1927] 4 D. L. It. 665. -CAN. 

PART I. SECT. 6. SUB-SECT. 2.- A. 

sn. Nat r/(nifr of company Albycd 
fraudulent prffirinre made before rt- 
cfirer ajnioinJul.]- Fox c. Nipjssino 
Ry. Co., (JOODJ.RI1A.M e. Nipihhino ^C^ 
Co. (1881), 29 Gr. 11. CAN. 

PART I. SECT. 6, SUB-SECT. 2.- 
D. (a). 

sp. Stcured creditor.] If the fcc- 
cuid y of a se<jured creditor Is suillcieut 
to satisfy his claim in full ho cannot 
bring action under Fiuiifluh'nt Rro- 
fctenccH Act, 11. H. S., 1929 (c. 204).— 
BAiuti*/n V. Baron, (1925) I D. L. R. 
474 : (1925] I W. W. It. 87 ; 19 ^aak. 
L. R. 207 ; 5 C. B. R. 448.— CAN. 

sq. a. P. McLean v. Hatkkin 
(Sank.), [1020] 4 D. L. H. 174 ; [1926] 
2 W. W. R. 671.— CAN. 
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but delays issuing them for a considerable 
time in order to retain its credit with its 
other creditors, the debentures are not 
voidable under 13 Eliz. c. 5, when the co. 
goes into liquidation. 

If, as appears to be established by the 
authorities, a present fraudulent intention 
to prefer one creditor over the others is not 
sumcient under the statute to avoid a con< 


veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, 1 am unaole to see how the 
conveyance is avoided merely because the 
debtor always had the intention to prefer 
the creditor at some time or another (Eomer, 
J.). — Be Lloyd’s Furniture Palace, Ltd., 
Evans v. The Co.. [1925] Ch. 863 ; 95 L. J. Ch. 
140 ; 134 L. T. 241 ; [1920] B. & 0. E. 29. 


Part II. — Conveyances Impeachable by Subsequent 
Purchasers under Statute, 


547. Add. Annotation : — ^Mentd. Oayzer, Irvine v. 

Board of Trade, [1927] 1 K. B. 209. 

661. Add. Annotation: — Mentd. Jones v. Waring 
& Glllow, [1920] A. C. 070. 

694. Add, Annotation: — A a to (1) Refd. Bird v. 

I. E. Oomrs. (1924), 12 Tax Cas. 785. 

604a. Settlement with uses in remainder.] — Held : 


fraudulent against a purchaser. — Anon. 
(1006), Lane, 22 ; 145 E. E. 207. 

619a. .] — Heisier v. Clarke (1709), 2 Eq. 

Cas. Abr. 40 ; 22 B. B, 41. L. C. 

780. Add. Annotation : — Mentd. He Grove-Grad y. 
Plowdcn i’. Lawrence, [1929] 1 Ch. .5.57. 


Part III. — Conveyances Impeachable from Position 

of Parties. 


807a. A conveyance by a weak nan for a 

small consideration set aside. — <’larK80N v. 
IlANWAY (1723), 2 P. Wms. 20,3; 24 B. R. 
700, L. C. 

.<4 nfwfa<ion« .*“(10X10(1, Gray v. Mansflold (1750), 1 Vos. Sen. 


379. Reid. HawcB i>. W>att (1790), 2 Cox, Rq. Gab. 203 ; 
Ulachford r. Christian (1829), 1 Knapp. 73. 


831a. Deed not fully explained to donor.] — 

PniLLiHSON V, Kerry (1803), 32 Beav, 028 : 
9 L. T. 40 ; 11 W. R. 1034 ; 56 E. E. 247. 
Annotation Apld. Ellis i?. Ellis (1909), 20 T. L. R. 106. 


tt. Not creditor advising conveyance. ] 
--llLAeKiAY V. Kenny (1889), 16 
A. 11. 622.“ CAN 

PART I. SECT. 6, SUB-SECT. 2.— 
D. (0). 

m i. Pltf. snlniir for a tort, 

Huch as Hlandnr or maliolous prosecu- 
tion, 1b xjot a creditor of deft, until 
be has rocoyerud Judgment In the 
aotioD, U has no status to impeach a 
oonvoyanoo as fraudulent asralnsi him, 
oven tbounr)) It was made because of 
the throatoned action. — F isher v. 
Kowslowski (1913), 26 W. L. R. 417 : 
6 W. W. 11. 91 ; 13 D. L. R. 786 ; 2^ 
Mon. L. It. 769.--CAN. 

m li. .1 — A Judgment creditor 

may iu bis own name maintain an 
action to set asido a ennyeyanoe as 
fraudulent & yold, without haying 
a lien by ylrtuo of on exeoutlou in the 
hands of tho sheriff. — B rown v. Wbu.. 
1 1 927 1 4 D. L. R. 218 ; 01 O. L. R. 65.-- 
CAN. 

sw. Jitdgmmi for aJimimy.] — ^Whoro 
a wife, having obtnlnod a Judgment for 
pormauoDt alimony, bitxight on action 
to ba\e a ruleaso executed by the 
husband sot asido Sl the transaotion 
declared preferential, fraudulent, & 
Void, under Fraudulent Oonyryanoes 
Act, R. S. O., 1914 (c. 105) :“//<>« • 
oyon if pltf. was not her husband’s 
creditor she could* nevertheleeis bring 
an action, for under sect. 3 " croilitora 
& others ” were protected. — SHRmAHU 
V. SHUPHaHO, (1925] 2 D. L. R. 897; 
.50 O. L. R, 555 ; aifa., 11924] 3 
D. L, R. 666.--CAN. ‘ 

PART 1. SECT. 6, SUB-SECT. 2.— B. 

k IP. 219) 1. .]~Tho rule 

that In an action by a Judgment 
or^ltor to Bot aside a transfer by his 
fraudulent against orators 
the debtor is not a ueoessary or proper 
party when ho has no Interest m we 


land tiansferred & no reliof ih asked 
against him does not apply whore It is 
alleg'd that ho still has an iutiiest In 
said laud & a sale of Uie land is stn^ ed 
for to satisfy the Judgment.- HuasKio. 
(1)1 'KK OP Bnni-onn) r. Mitrphy & 
Cahon (Sank.). 119291 .) D. L. R. 787 ; 

2 \V. W. R. 321. - CAN. 

d (p. 220) I. Unless exfcutxon 

creditor.] — An execution creditor, who 
sues to Bet aside a transfer by bis 
debtor on tho ground that It is fraudu- 
lent against eroditors. is not obliged to 
sue on behalf of all other creditors of 
debtor oh well as hbusolf. Origin of 
tho dtstlnotion In this respect bt'tweou 
oxooutJou creditors & simple contract 
creditors reviewed. — ^S t. UitEOOlt klwt- 
CANTILB Co. V, HaLBAOH Si BANK OP 
Moni-rrai., (19271 1 D. L. R. 761 ; 
[1927] 1 W. W. R. 247 ; 21 Sask. L. R. 
315.- CAN. 

PART I. SECT, e, SUB-SECT. 2.— D. 

h i. — — — - — .] — Stmblc: in an 
action under Fraudulent I’refcrenocs 
Act, R. 8. S., J920 (o. 201), the onus 
ia always on pltf. of proving debtor's 
lusolvonoy.-— McLean v. Ratektn 

* ^* ^* 739 ; 11997J 

3 W. W. R. 444 ; affd.. (1928J 4 D. L. R. 
IS ; [19281 2 W. \V. li. 421 ;22 .S, L. R. 
633 ; 10 Cf, B. K. I.*C.--CAN. 

o (p. 228) 1. an 

action to set aside as fraudulent (igaiust 
c^ltore a transfer between ribtoTS 
H cld ; the oori'oborativo evidence 

to nioot the pHmA facie case 
which pU(, estabiiidiea by showing a 
transfer between near relatives In dr- 
cumstanoos of suspicion, bad been 
supplied. — L undqojbt r. Pota, (19261 
L- n. 8* ; ll92el 1 W. W. li. 
oo4, — CAN. 

o (p. 223) li. — .1 —Kothkeb 

V. Yabtnka (Saak.). (1927) 4 D. L. R. 
697 H027J 3 W. V. R. isV^AJ!. 


s (p. 223) 1. .1 — Knox v. 

Shaw, [1927] 3 D. L. R. 1186 ; [19271 
2 W. W. R. 491 ; 31 Sask. L. R. 593.— 
CAN. 

• (p. 223) li. .] — Brown v. 

Weil, [1927] 4 D. L. R. 218; 61 
O. L. R..^.- CAN. 

B (p. 223) ill. .1 — Ki'tmiNrR 

r. Yaninka (Sask.), [1927] 4 I). L. R 
697 ; (1927] 3 W. W. R. 328.- CAN. 

PART II. SECT. 8. SUB-SECT. 2.— 
B. (a;. 

672 i, Neccseiiy for raliutble coneuUra 
/ton.1—J)oK Proupkoot t». McChae 
(1842), 6 O. S. 502.— CAN. 

PART III. SECT. 1. 

1 1. Ctrantor imt/toid btunnees 

ei'periencc.] — Held : the instninieuts 
were void In equity. — EniNsuRon Life 
Absitrance Go. r. Allen (1871), 18 
Gr. 425.— CAN. 

P 1. Orant in consideration of 

maintenance for life.] — A woman, C9 
I years old, transfern'd land to dofts. ui 
I conbidcrotion of her maintenance (or 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
pracured by undue Induonoo :—2Ield • 
the transaction w'as properly set aside. 

I — WaTKIVH V. COOMBLS (1922) 30 

1 G. L. li. 180.— AUS. 

p 11. iUUeratc.] — Conveyanoes 

I sot aside on grounds of improvideiice, 

I & want of proper professional advice.— 
.Stianaoan i>. Shanagan (1884), 7 
, 0. R. 209.— CAN. 

I r i. Deaf d: itliicrate — Onus of 

proo/.]— Action to set aside a con- 
veyance obtainocl from an old woman 
who was deaf & vmable to write. Sc, 
who had no relatives or i^nds, by 
the reeve of the township in whion 
she lived. Sc who was well known as 
a Jnstloe of the peace. Sc on active, 
Mirewd husfrisaB man, engaged In many 
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884. lAdd, Annotation : — ^Mentd. Jones r. Great 
Western By. Co. (1930), 47 T. L. R. 30. 

884a. A voluntary will be set aside 

when the relations between the donor & the 
donee have at, or shortly before, the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor, 
unless the donee dischai^os the onus of prov- 
ing that the gift was the spontaneous act 
of the donor, acting under circumstances 
which enabled the exercise of an independent 
will. Independent legal advice is not the 
only way in which the presumption can be 
rebutted ; & the presumption may be 
rebutted even if the advice, when given, 
was not taken. — Inc^he Noriau v. Hhaik 
AI.LIE Bin Omab, [1929] A. (\ 127 ; 08 
L. J. P. C. 1 ; 140 L. T. 121 ; 45 T. L. R. 1, 
P. 0. 

844. Add. Annotation : — Consd. Incho Noriah 
V. Siiaik Allie Bin Omar, 1 10291 A. C. 127. 

844a. .] — Greenlaw v. Kino (1841), 10 

L. J. Ch. 129 ; 6 Jur. 18, L. C. 

Annofatxona: — ^Beld. Llowcllyn v. Badchiv (1842). 1 Unio. 


527 ; Wolsinsliain r. Goodrioko (1843), 3 Hare, 123: 
Bearton i*. King: (1852), 9 Haro, 490 ; Boyd v. Barker 
(18.59), 28 L. J. Ch. 445 ,* Giuxft v. Sniytho (1870), 5 Ch. 
App. 653. n. ; Founor v. L. & 8. By. (1872), h. 11. 7 
Q. U 707. 


845. Add. Annotation : — Consd. lucho Noriah 
r. Shalk Allie Bin Omar, [1929] A. C. 127. 


895a. .J —If a h^gatoo agrees to sell to the 

exor. of the will liis legacy for an annuity, 
the burden will lie on the exor. to show that 
there was no iiiifairnoss in the transaction. — 
Re Biet/s EsTAru. Gray v. Warner (1873), 
L. 11. 16 Eq. 577 ; 42 L. J. Vh. 556 ; 28 
L.T. 8.35; 21 W. B.808. 

Jnnokttion Reid. TlarhuM lluiloo (1*<7.'>). U I,. .1 Cti. 512. 

909a. - — .J — Deane v. llAsruoN (1792), I Anst. 
64; 146 E. \l. 801. 

964a. Purchase by devisee - Representation that 
defective will duly executed.] - Brodkrk k r. 
Bhoderk K (1713), 1 r. Wins. 230 ; 21 

E. K. 360, I.. C. 

Annotutimm — Reid. BmiRli r J’lk'o (1752), 1 WIIn. . 320. 

Mentd. rilfuni r. Cmklmm (IHJi). 3 My. Sa 1C. 7(!. 


entorpriaes : — Held : tho omis nas not 
on deft., & pltf. mubt prove her rano.— 
MpEwan V. Milvb (1884), 5 O. B. 100. 

—CAN, 

t i. Omut of proof ]— The fact 

that deft., who had set up tho defence 
of fraud to an action ou a suarantoc, 
proved that ho could not read or write 
The Eturllfdi lanfiruafTO, that lii which 
tho guaiantee was writteu, was held 
not to be aiifflcleut of Itself in tho 
present case to raise such a pnnui font 
preHuniption of fraud as to justify the 
trial JudRo In pladrur on pltf. the 
hurdeu of proving affirmatively that 
that portion of the document, which 
deft attacked, was In fact read over 
to him & that he undcTstood the same 
— L^hBVe .lOH.NSON, [192S] 1 1) I. K. 
956 , 11 928 J 3 W. W U. 447.— CAN. 

PART III. SECT. 2. SUB-SECT. 1. 

832ii. ) Knvs ». KitVH, fl929J 

1 1). Ji B 2h9 , to (' K 15i CAN. 

e (p. 259) J. ,1 — PI.ABTZER V. 

Ratmonp (Ont.), [1927] 2 D. L. II. 
389 ; 8 O. B. R. 181.— CAN. 


PART III. SECT. 2. SUB-SECT. 2. - A. j 

8W. Fidiiciwu rtlationship IVfun . 
no indt pendent adnee ] (lOtrin t ' 
T \ KDir (Man ). f 1 92SJ ] 4 J ). L II 128 - 

CAN. 1 

PART III. SECT. 2. SUB- SECT. 2.— B. I 

sx. Onvfi of proof — On parfy ulUffinu 
faxmeanof transadxon — Sale by parent to 
«on.] — In an action by a father againat i 
his sou to set aside a transfer on tho 
groimd of fraud, where admittedly no ' 
pecuniary considoratlon passed at tho i 
time, the father could not speak 
English, the solr. who drew the transfer 
sp^e on^ English, Sc the document 
was in English, Sc. the father was I 


entirely deptndeut 4>n the son ii>i 
iuformatluu as to what was Hiild & 
done, the bnrdtn of pi oof v\uh laid it* 
lie upon the son that his fathei know 
well tho nature A, eflfeet of flio insttu 
meut - IWAMdUK r Iwanihuk 
(Alta), (19I9J { W \\ H. :«> i , 48 
U. L. n. 381 CAN. 

PART III. SECT. 2, SUB-SECT. 2.- F. 

sy. Mlun pitsrunud- IIufAmnd %u 
xrnpaind phy-inal d nnutnl t^nddnm 
Wifi unth. hu'ontHt ohfliiy \ Mit’AP 
KltEV ft MrCviFItBl' (1891), IS A II. 
599.- CAN. 


PART III. SECT. 2, SUB-SECT. 2. M. 

•z. Ftanr e d'flanc* ^Hfailcer 1 -W hoie 
shoitly afUr tho doa*h of ussnrod Ihe 
bonotloiaiT, his Uanc^t, asslgnod to 
his father, without « oubidt lalioit, all 
her liiUrcHt In the policy i<c tlat benellts 
thereof Held In the cirounistiinees 
she should he declared entitlotl to tho 
InsuFunoe money — Hedmond w. Boi a v 
(Man.), 11927) I D. L. K. 1057 , (1»27| 
I W. W. It. 3M6 ; odd , ( 192811 I> L It. 
SOU, [1928] 1 W \\. B. 315, i7 Mnrr 
L. It, 158. CAN. 

PART III. SECT. 3. SUB-SECT. 1 

r i. ] — Pltf purr hawd land fiorn 

deft toubsequcntly pitf.’s husband 
huvbig been convicted of a « lime K, 
Honteiieed to Imprlsoniiieut , deft 
induced jdtf. to retransfer the land to 
him : — IleUt * pltf. having iweniinpowed 
on, 5c having conveyod »ho land tor 
less than tho mal value then of 5c 
without Indept-iident advice, the trans- 
fer should be w*t aside. -Ooi,i* v. 
Ht,MEB(1911), I W. W. It. 314.— CAN. 

028 Hi. — .]— Mv Ea( HKl.v r. 

SOMERVIULB., McEaciurn 0 VViini. 
(1876;, 37 C. it. 609.— CAN. 


PART 111. SECT. 3. SUB-SECT. 2. - A. 

935 i. J^nimpleH of rcluf Frtftmp- 
lion, of uuupatnty ] Kxpeotaiit heirs 
A, loveisloneiH ncid ti> ho protect isl 
against I lie < oust ipieiK es of tiieli own 
I Itnjuovideni e in dealing wltli deNigning 
men. Moni.v r. Torn n (1857), 0 Or. 

I 17 b. CAN. 

PART III, SECT. 4. SUB-.SECT. 3. 

0 1. I 1*11 f ti |i( I roll of 

little or no Itusinesh aldldv, wlio was 
poHHi •>sed of a ijfo Jntiiest in n (apitnl 
I sum of (Oil lihiuhli' ammmt, liud fiien 
' adjiidiiatMl hkpt A limit i tiinvit of 
j Ids I iiMlitm to It aim tht* life inlt it st, 
I hud Hjipitnu )ti (} tit ft , a money It nder, 
ft)i assistant t Notwil iHlundiiig tho 
I hiislaess IgntUiime of (ittf A the 
I flmimdal si i aits In whit h hit was plated, 

I of whitli titjft., hv itaMon of ptevlons 
, tiniiHutdions with him, must liave been 
j will aware, A wltlioui pltf, being 
Inili pt ndontly Hilviseil, ti sale of tbo 
lifo inti rest to doft. was atrangial at 
I a llrnre conHiderably under its leul 
valui In an action brought somo 
eleven yi ars later to have the trails 
lU'tloii set aside J/<ld ultiinugb 
Iniikqnncy of coMsldiual Ion for u 
tiansattloii is not ut Itsrdfi uinrient to 
give rise t4> u pjesuinpt Ion of uiidixo 
intlucme. the surrounding riicutn' 
I Htimrs III till iiri'sent iiiso wtur 
I huffirlent to show that pltf was in ttie 
hanilsofdtft A tho subset] lit nt tlelav 
in btlnging attion, A the loiiduet by 
pltf. In elfeeting fnrtliei Insurame in 
jnirsimucc of tlie trunsaetlou liuving 
taken pl.we, while pltf. >t t remained in 
ignoramo of its Impuuehnble natine, 
I tllii not amount to a eontirmatlon A 
I same should l>e stt aside IlAitiiis t; 

I Kir HARpstrv, [1929] N. Z. L. it bbS. — 
I N.Z. 
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FRIENDLY SOCIETIES. 

Part III. — Unregistered Societies. 

17. Add. Annotation : — As to (3) Retd. Oreonberg v. Coopersfcom, [1020] Oh. 057. 


Part IV. — Collecting Societies. 


85. Add. Atmoiation -Apld. Bell V. Barker 
(1927), 01 J. P. 189. 

35a. .] — Indusirial Assurance Act, 1923 (c. 8), 

B. 20 (1 ), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only one 


X»olicy out of several, A whether the trans- 
feree is or is not fUready a member of, or a 
person assured willi. the new society. — 
Bell v. Harker, 110281 1 K. B. 368; 97 
L. .1. K. B. 1.55 ; 138 L. T. 220 ; 91 J. P. 1 89 ; 
44 T. L. 11. 33; 25 L. G. B. 505 ; 28 Cox,C. C. 
451, D. 0. 


Part XII.— 

100a. Agent Termination ol employment — Under 
amended rules.]— Pltf. was appointed an 
agent r>f defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was si tisfactory . 
Aft(*r ijhf. I’eached the age of sixtj live defts. 
altered their rules, by providing that agents 


Officers. 

should be comi>ulsorily retired at the age of 
sixty-five, & defts. tenninated pltf.’s cinplo>- 
ment: — Ilcld : as tlie rules, on the face of 
them, were alt<*rabie, pltf. was not entitled to 
a declaration that delts. were not entitled to 
terminate his employment.- -Page v. Li\ej{- 
POOL VjCTORIA PRlIiNDLY SOCIETY (1927), 
43 T. h. li. 7J2, V. A. 


Part XIII. — Membership. 


188. Add, Annotation : — Apld. K. V. Tjancashire 
JJ., Ka; p. Tyror, (19261 1 K. B. 200. 

155a. What must be disclosed to directors.] — 

On the construction of Geo. 3, c. Ixxiii., by 
wliicli the Customs’ Annuity & Benevolent 
P’uiid w’a.s eslablislied, & of the rules mode 
under tho authority of that Act: — Held: 
(J) in appointing a “nominee” of a sub- 
Hcrib(‘r’s interest in the fund tlie direct ora 
t»ught to bo informed for what purpose the 
nominee is upjiointod iSt to whom money is 
to he paid, n'liis may be done by the 
inslrument njipointing the iiomineo or by 
sonu‘ other instrument signed by tlie sub- 
scriber, or by his will; (2) Svmblc : a 
“ nominee ” may be a person who is intended 
t-o take as a tru.stee for othera. — liRQniART r. 
Butterfield (1887), 37 Ch. D. 367 ; ,57 

L. J. Ch. 521 ; 57 1,. T. 780 ; 30 W. B. 370 ; 

4 T. L. B. 101, 0. A. 

156b. Who may be nominee — Trustee.]- i 

Urquiiaut V. BiT'n’KRFiELD, No. 155a, ante. | 

175a. Insurance of child for more than statutory 
amount.] — Besps., an industrial assurance | 
CO., issued tlirec policies of insurance 
in respect of the life of a child, for 
sums wiiich aggregated more than the 
statutory maximiuu, though each was for 
a sum less than that maximum. Each 
policy contained a provision that no payment 
w'ould bo made which either alone or in con- 


junction with other such paymenl.s e xceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. 8), 

8. 30 (2) : — Held : (1 ) the words in sect. 4(1) 
“ relating to i)aymentH on the death of 
liiildren ” w’en) iruTcly desfiiptive of the 
group of sects, in the 1890 Aet headed “ Pay- 
ments on deatli of childrtm,” tfc did not limit 
those sects, in (heir application to industrial 
assurance cos. to i>a>Tnen( only, but included 
the provisions as to insurance ; (2) the above 
prevision in en(ii ia>licy had no legal effect 
at all, & it could not be contended that in 
fact the CO. did not insure for more than the 
statutory amount ; (3) the proceedings were 
in time because, for this })urpose, tlie insur- 
ance CO. did not insure from the time only 
when the policies were taken out, but (Lord 
Bew’AUT, C\J.) either insured on every 
occasion when a premium was paid, or 
(Avory, j.) continued to insure during the 
time that the assured was not in default 
& the policies w'ere in foree. — Barker t. 
Britannic Assurance Co., Ltd., [1928] 
1 K, B. 706 ; 97 L. J. K. B, 359 ; 138 L. T. 
305 ; 01 J. P. 51 ; 44 T. L. R. 243 ; 72 
Sol. Jo. 121 ; 20 L. G. R. 136 ; 28 Cox, C. C. 
475, D. C. 

Anmttation : — Js (o (2) Distd. r. Lirernool Victoria 

Friendly Society, Clark v. London ic Manoiiebter Ahsce. 

Co., iiyaol 2 K. li. 2oa. 


PART Xlll. SECT. 4, SUB-SECT. 2.— C. 
M. BenewhtdaBSOCiaiimincorporattd 


under Chantable AaaociahoM Act, 
R. S. M., 1»1S (e, 27>— Folidgy of 
bye-kno as to nombuttion .] — Thbobald 
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V. WiNMPXo Musicians 

[1927] 1 D. L. R. 67 ; 36 Mon. L. li. 
163 : [1926] 3 W. W. R, 337.~CAM. 
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175b. Proviso in poUcy limiting sum assured.! 

— In 1920 H. took out a policy of industrial 
insurance on the life of nis daughter, then 
aged three months, at a premium of twopence 
per week, & in 1925 he effected a similar 
policy on the life of his son, then aged one 
month, in each case assuring the amoimts 
respectively set out in a Table contained in 
the policy. The Table in the policy of 1920 
was made out on the basis of a premium of 
one penny per w<‘ok & insured sums payable 
on the death of the life assured varying in 
amoimt according to age & the time the 
policy had been in force : it also contained the 
following statement : “ T^^opence xier week 
will assure double the above sums provided 
that in any case where the amount s<‘cured by 
the larger premium wtiuld exceed the limite 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 25), viz., £6 for children under 
five years of age, Ac £10 for children under 
ten years of age, the sum assured shall be 
limited to £6 or £10 as the case may require.” 
In the policy of 1925 was a statement that 
the amount payable under it was subject to 
the limitations of Fri<‘ndly Societi<‘S Act, 
1924 (c. 11): — Held: in view of the state- 
ments in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the Friendly Societies Acts, 
1S96 A: 1921, A: was valid. 


Part XVIII 

224a. .1 —Timms v. Williams (1842), Q. B. 

113 ; 2 Gal, A Dav. 021 ; 11 1.. .!. Q. B. 210 ; 
0 J. r. 685 ; 6 Jur. 1012 ; 114 K. 11. 565. 
AnnolaUons ’ — Hentd. Ma^mw r. Hall (1813), 8 ,1. I*. 71 , 
Js'r p. l»u>Jic (IHISJ), 18 ij J. Q. 11. 11)7. 


In 1025 0. signed a proposal for a whole 
life assurance on the life ^ of her son, then 
aged one year next bii-thday, at a weekly 
premium of one penny for a sura to be 
assured increasing as per scale up tt> £15. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
” sum to be assured £7 I4s. payable on 
attaiiuncnt of age llfto(*n or in tlio event of 
previous death as per scale.” Tu’o policies 
were is.sucd on the basis of these proposals. 
On the whole-life policy th«*rt' was this 
memorandum : “ This lite is also assured 

pndor [the endowniontl policy. Accordingly, 
the full sum asBurt'd print eil m the schedule 
mil not come into operation until the attain- 
ment of the ago of ten. The combined 
amount payable in tlie event of earher d<*aib 
shall not exceed £6 on death uiid<*r ago three, 
£10 under age six, & £15 under ago ten ” : 
Ilc/d : as* the above quoted memorandum 
<*ut down the sums pa>able under the com- 
bined policies to the statutory limit, the 
policies did not contravene the Friend I > 
Hoci«*ties Act. 1924 (o. 11), A: were valid. 
Jfe JlirusT & LivKiirooj-, Vktouia Fjitiondly 
S ociKTY, /£e Clark A: London Ac Man- 
(HKhTim AhSUHANCK Co., 11930] 2 K. B. 
209 ; 99 J,. J. K. B. 138 ; M2 L. T. 291 ; 94 
.1. 1*. 81 ; 73 Hoi. Jo. 832 ; 28 L. G. It. 53, 
C. A. 


, — Disputes. 


277. Add. An/iolaUofi : - Mentd, Palmer a. Crone, 
[19271 1 K. B. 801. 


Part XIX. — Offences, Penalties and Proceedings. 

322. Add. Annotation : — Ck>nsd. Fishwick v. Gyani, [1925J 1 K. B. 6J7. 


Part XXII. — Dissolution. 


430. Add. AmioUdions As to (1) Reid. I. K. 
Comrs. i’. Hoc. for Belief of Widows Ac Orphans 
of Medical Men, I. B. Cornrs. v. Medical 


Charitable Hoc. for West Hiding of Yorkshire 
(1926), 42 T. L. B. 612 ; I. B. Comrs. v. York- 
shire Agricultural Hoc , [1928] 1 K. B. 611. 


PART XIX. SECrr. 3, SUB-SECT. 1. - 
A. (a). 

sb. Aetton for Iti/d —Whether proof 
of ftpcrial damaoe nefessary.] — Tleld : 
pltffi. were entitled to maintain an 
action to recover dumages for defama- 
tion of the society as such ; it was 
unnecessary, in the case of u trading 
corpn., society or partnership, to allege 
tx. prove special damages where 
defamatory words wore spoken or 
written of the corpn., society or partner- 
ship. in relation to its trade or husi- 
ueh>> ; & damages liimtod to the injnry 
done to the )omt adventure might be 
awarded without proof of special 
damage. — liusu I^koplkb Ahsck. Co. 
V. Dcbliv City Assce. Co., 11329] 
1. n. 2o.— IR. 


PART XX. SECT. 3. 
se. liigM to secede .] — In the absenoo 
of statutory provisions there is no 
power in a branch lodge of a friendly 


society to scccdc from tJie order to 
which it belongs. unlt'W* the i»owcr is 
cjkprcMtly confoired by the lules of the 
socjct). Srmbie : even If I ho rules 
give a right to secede, there is no 
practical mellmd of doing so, unless 
machinery l.s provided for the purpose. 
— INDEI'K.VPKVT ORPBK OK OPPm.- 
LOW8 V. INPKPENPEW OKPEIt Ol- 
()PPtELIX)Wg IlOS ACCORP LolKlK 

No. It, 11901-3] S. A. L. It.02.— AU8. 

sd. hff€<i of secession — On jjroperty 
dt funds.] — A mere right to bucede 
does not confer a power lu the seceding 
lodge to take away Ibe funds con- 
stituted under the rules <if the onler. 
A rule of a friendly society provlillnic 
that a lodge which is uxi>encd shali 
forfeit its property to the ruling 
authority of the Bocidy Is not vitra 
t?<r« — INDKPKNPKNT OODfiR OK OPD- 
KE1XOW8 V. IlfDBI'ENDENT OBPKB OK 
0DDPRLL0W8 BON ACXXJUP^ 

No. 11, 11901-81 S. A. li. R. 62.— AUS. 
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sf. Heeesmun hy SroUtsh hrawh, of 
Knyhsh society —ftefusal to ararU cer- 
tijlrute of aecessum— Jurisdtrium of 
tlroUish (ourts.h-'nio HcottlHb biiUM h 

of a friendly society, wlioho icgisleied 
ofBco was in England but whoso rules 
had Ixjcii n*coided in Htollaiid, rcwuvtd 
to sewde from the parent body, or 
applied to the secretary of the socli ty 
for a certiiicuto of setcshiori in older 
that the branch might bo n gistcred ^ 
a separate iwKMcty In btotJaiid. Ihe 
ccrtltlcato having been rclused, th«> 
branch bi ought a petll ion, under Ct. of 
Session (Hcotland) Acl, JHIJS (r*. 100), 
s. 91, for an ord* r on tlic soi iely to 
grunt a cerlliUafc:- fldd : llic ct. 
had jurisdiction to crib i turn the peti- 
tion. & piocT'diirc by way of a summary 
petition under soet . 9 1 was a oonvcnU'nt 
Sc practical method of invoking the aid 
of lilO ct.— SONH OP TEMPKIiAM I 
I-’iuKMDLY Society, (1626] S. C. 418 
SCOT. 



Otaei 68 ~a 87 . 


Enousu Am* Empire Dioest Supflehekt. 


GAME. 

Part IV. — Persons having Rights over Game. 


68. Add Annotation : — Aa to (2) Consd. Peech v. 

Bcbt (1930), 99 L. J. K. B. 637. 

66. Add, Annotation ia to (2) Consd. Peecli v. 
Best (1930), 09 L. J. K. B. 637. 

69. Add, Annotation : — Consd. Peech v. Boh! 

(1930), 99 L J. K. B. 637. 

76. Add. Annotation: — Retd, ftwayne v, Howells 
(1926), 43 T. L. R. 14. 

87. Add. Annotation : —Consd, Peech v. Best 

(1930), 99 L. J. K. B. 637. 

90. Add. Annotation: — Consd. Peech v. Beni 

(1930), 99 h. J. K. B 537. 

91. Add. Annotation : — Consd. Peech v. Best 

(1930), 99 L. J. K. B. 637. 


Part VI. — Remedies for 

142. Add. Annoiahon .—-Reid. Andrews v. Carlton 
(1023). 93 J. P. «5. 

247a. Summing up — Necessary contents.] There 
must bo a caieful directjon to the jui'y on the 
nature ol common enterprise in the case of 


92, Add. Annotation: — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

92a. Sale of part of land for erection of racing 
stables— Breach of covenant for quiet enjoy- 
I ment.] — A landowner who has granted a 

I lease of sporting lights over land to a tenant 

I together wuth a covenant for quiet enjoy- 

I ment & afterwards during the currency of 

I the tenancy sells part of tliat land to a third 

party so that it is or may be used for the 
erection of racmg btables, is thereby dero- 
gating from his giant so as to become hable 
m damages to his tenant. — Pekch v. Best 
(1930), 90 L. J. K. B. 637 ; 143 L. T. 206 ; 
40 T. L. K. 407 ; 74 Sol. Jo. 520, C. A. 

98. Add. Annutatwn : —Ah to (2) Consd. Peech v. 
Bebt (1930), 99 L. J. K. B. 637. 


Infringement of Rights. 

poaiheiB cliaiged with Molem o.-U, v. 
l»KARCE (1929), 21 Or. App. Hop. 79, C. C. A. 

299. \dd. A7iiiotafton . — Consd. Faicy r. Welch, 
L1029J 1 K. B. 38s. 


Part VII. — Gamekeepers. 

854. Add, Annotation Barnard v, Evans, [1926J 2 K. B. 791. 


Part VIII. — Licences. 

387, Add. Afinotahon : — Reid. Clark v. Westaway, [1927] 2 K. B. 507. 


PART IV. SECT. 3, SUB-SECT 1. 

sa. JtifjM In hhoift gann t n<Ur (Jttnic 
let imtudnuni Att. 1H25 y Cmino \ot 
AnuHidiiunt A<t, IDJ*), does not 
a fanner an abtiolut« right t«) shoot 
t;uino Ididrt found doing dnina^ro to his 
mop, pro\ jdfid ho does not shoot »ui oss 

a hiKhva\ , it inotuis meioh 

that bo fai as tho pcnnltitia impost d In 
said Act aio tojuMJiuod tlun shall not 
ho onfox'ucablo against a fuimoi shoot* 
U\® mrouinstaut cs thoroiu 
doHcrlhod. Tho light of a, umulcl- 
olti/enh b> pro- 
hlbltluR tho discharge of flitjuiraa ^vlth- 
iu Its liudta is not Intorfmvd with.— 


n <X rtl lt\NKlN t I’l MinAA 
I W W T{ JO , 'll ( an tiim las 27 
iO H V It 410 CAN. 

PART IV. SECT. 4. 

I I. J — It, r FSILIBOY, [1920] 1 

n li. U. 807 ; 60 Can Crim. Cos. 389.— 

CAN. 

PART VIII. SECT. 1. SUB-SECT. 4. 

393 1 . Defineeh— Com mag hart ] — 
I>cft WHS prosecuted for pursuing n 
liarc with a grc) hound ivithout ba^g 
a gaino certafloate. cttntrajry to Oame 
Cortlflcatos (Ireland) Act. 1849, ss. 2, 5. 


Dift had (.ouistd a h.iii AMtU a single 
I giiA hound on ciitaiu lands, but pro- 
diictd a written pciniissiun fiom the 
I owner of the lands to do b« Tho 
I resident magistrate held that failuro 
to take out a Ivxuioo under Game 
I Licences Act, 1860, formed the baslb 
I of tho charge. &, deft, was exempted 
1 on sect >, exception 3, of that Act, in 
I'esijcct of (nursing a Jiaro with his 
irreyhonud, 8: dismissed the summons, 
j On a case stated — Held : the resident 
magistrate was Ararong in deciding that 
1 deft came vdthln Game Idoenoes Act, 

I 1860, exception 3 — K. (Nk\in) 

i V. CLAttKg, 11930] N. I. 17*.— IR. 
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VoL ZXT.-OUM 1-eau 


GAMING AND WAGERING. 


Part I. — Gaming and Wagering Contracts Generally. 


1. Add. Citation : — 00 Sol. Jo. 82 i. 

2. Add, Annotations ApW. Ellcbmerc lu Wal- 
lace, [1929] 2 Ch. 1 ; Weddle. Beck v. 
Hackett, [1929] 1 K. B. 321. ReM. Kennedy 
V, Tliomasaen, [1929] 1 Ch. 120. 

6, Add, Annotation .-—Gonsd. Ellesmei'c v. Wal- 
lace, [1029] 2 Ch. 1. 

7. Add. Annotation : — Consd. Ellosrncie v. Wal- 
lace, [1929] 2 Ch. 1. 

18. Add. AnnotaUons : — FoUd. BarneH v. Sanker 
(1926), 41 T. L. R. 660. Consd. Iromnonger 
V, Dyne (1928), 44 T. B. li. 497 ; KUesmeie e. 
Wallace, [1020] 2 Ch. 1. Reid. Cooper v. 
Stubbs, [1926] 2 K. B. 753; Weddle, 
Beck V. Backett, [1029] 1 K. B. 321. 

16. Add. Annotation: — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

16a. Limited to two parties.] —Ellesmkke (Kaul) 
V. WALIaAOE, No. 150, post. 

15b. Agreement to refer betting disputes to arbitra- 
tion.] — Whore an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are made, the agreement to refer is itself a 
contract by way of gaming or wagering 
is unenforceable. — J oe Lee, Lm. v. Dalmlny 
(Lord), Same v. TATTERhALL’n (kiMMiniCE, 

1 1927] 1 Ch. 800 ; 96 L. J. f’h. 174 ; 136 L. T. 
376; 48 T. L. B. 119; 71 Sol. Jo. 20. 

15c. Contract between Jockey Club & racehorse 
owner.] — (1) At the invitation of the Joekey 
Club, which was issued subjeet to the Club’s 
Rules of Racing, d< ft. nominated a hoise for 
two race*?, namely, (a) tho l*eel Handicap, 
& (2) a long coui-se Selling I'late of 200 
bo\ereigns. Th<* horse did not run in either 
race. In an action by E. on b«*half of him- 
self the other members of the Club, the 


trustees of the Club As W, & Sons os slakii- 
holdcrs, to on force payment by tho deft, 
of the entrance fees or the part of thorn agi'ocd 
to be forfeited ; — field ; the eon tracts for tho 
two races, which were between tho Club As 
deft. Ar nut between the various entrants 
■inter were in neither case by way of gaming 
oi w’agcring w it hill (laming Act, 1815 (e. 109), 
s. 18, At the Club wen* entitled to recover 
from dett. the amount of tho fees agieed to 
be forfeited in tho two races. 

(2) Thou* cannot be moie tlian two paities 
«)r two sides to a hot (RubbEi.!., L.J.). 
EiUiSMEiiF (Earl) v. Walla i jc, [1929] 2 
Cli. 1 ; 08 J. Ch. 177 ; 140 J.. T. 028 ; 45 
T. L. 11. 238 ; 73 Sol. Jo. 113. C. A. 

15d. Transactions in foreign currencies. — Iron- 
MONGER Ac ('’o. V. Dyne (1028), 14 T. L. It. 
407. C. A. 

Annointton Coosd. Woddh. Beck v UacUott (11I2H), 45 
T. Ji. 11. R7. 

26. Add. Annotation : Mentd. .Tames v. Biitish 
Ceneial Insce., [1027)2 K. B. 311. 

47. Add. Annotation . Dlstd. Ellesmere v. Wal- 
lace, [1 029 1 2 Ch. 1. 

51. Add. Annotation : Dlstd. KlleHuierc c. Wal- 
lace, [1020] 2 (’h. 1. 

62. -Idd. A n notation : -Dlstd. JOllesniei <* ?*, WaJlace, 
[1029] 2 Ch. 1 

53. Aild. Annotation : —Dlstd. KlIeHuieiH* a. Wallaco> 
[1029] 2 (’h I. 

55. Idd. Annotation Diuid, Burrell v, Leven 
(1926), 42 T. L. H. 407. 

58. Jdd Annotations : Dlstd. BurrtOl v. Levon 
(I92ti), 42 T. lu It. 407. Refd. Richardson 
V. Mom iieffe (1920), 43 T. L. H. 32. 

62a. - - — .1 -An agreement by debtor to pay 

a debt resulting from a betting transaction : - 


PART I. SECT. 1. 

t I. Distinguished from spe^lniive 
I ranaactiona .] — The mure f«t that a 
transaction la Hpeoulativu duuH not 
make It a wafasrlng one. — Kanwak 
Bhax-SuiwHa Nano v. Gaxpat Rai- , 
Ram JiWAX (1926), I. L. R. 7 Lab. ' 
442.~IND. ' 

li 1. Evoit forward contiatt ^ 

lu to Home extent H|»oeulati\ e, hut Is not 
necessarily a wagurinfi: c.ontrait. Tho j 
ri'cofmised tout to be appllcMl is whither 
at the time of outeilnR Into the con- ' 
tract there was a definite a«(reomcn( or ‘ 
uuderMtandlnff between the parties 
that the performauoi* of the contrait 
by delivery of goods was not to tje i 
demanded, but that dlffereaooH In 
price only should become pajable. — t 
ItiMDiN Hazasi Lai. t. Manhajiam 
Murudhar (1929), I. L. R. 51 All. | 
1027.— IND. ) 

10 1. SeoerdMe eontraet .] — &, j 
deft, entered Into an agrroement < 
whereby pltf. was to tram dott.’s ' 
horses for trotting, 8c deft, was to pay 
42 per week for each horse, give pltf. 
one^fourth of stakes won, 8c furtber. 
when a horse was in a race 8c had ! 
a reasonable ehaaoe of winning, deft. < 
was to put fi5 on the totalisator 8c pay 
to pltf. any dividend leoeived : — Seld .* f 
(1) an agreement by an owner to pay ^ 


to hlh tralnui one-fourth of tho stakes i 
won was valid 8c eufore«mb]u , (2) tho 
term of tho lontract whuieby Invent- I 
ment was to bo iiia<l> on Ibu totalisatoi 
by deft. In pltf 's int«*rcHt was unlawful , ' 
(3) tho whole ixtntract win* not renduud 
unlawful thereby, the piomlses buiiitf 
mdepondent, 8c tho lawful pritmlbus 
bulug capable of eiiforecmeiit. — Wiixo v 
V HoUAinu, 119271 N. Z. L. R. 532 -- 
N Z 

d i. .1— WiisoN ». lIoaAR'ni, 

No. 10 I, ante.~N.Z. 

sa. Agreement for vaument of 
differences — Arising out of uagtring t 
corUrart.} — Wbero a forward contioot t 
for the purchase 8c sale of goods is void { 
on the ground of wagering nndui Con- 
tract Act, s. 30, a HUbH»*<iucnt crf»S8 | 
contract, os a result of widrb the i 
dlfforunoes payable und« r tho original 
wagering contract are settled. Is void 
under Bombay Act III. 1«6», s 1. — 

JlVANOtlAXO OaMBHIRMAL. I TO. V. \ 
Laxminaratan Oanrhhram (1025), 

1. h. K. 49 Bom. 089.— IND. I 

sb. Agreement try rocehorae ovoner to 

pay trainer share of Makes won.} — I 
Wiiijox V. Hogarth, No. JO i, ante — i 
R.Z. I 

BS. Qontraci to buy d: sell on margin - 
Omis on defendant to grove illegal.]^ i 
Dofts.. Toronto mercliaats, engaged 
pltfs., Ohioego brokers, to baym sell I 
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grain in Chhngo on margin, which tho 
latUu did, ad\ancinK them money foi 
which t lu y sued . Dolts, haying nifused 
to Hfttio for loHHUH Hustulnud Ildd 
artsunilng the Mato law t«» tie that If 
Uio (onirait was to dual In such a 
way that only tho dlfTeroiK cs In prh es 
should lx setthd acioiding to tho rise 
A hdl of the ruaikct, he no naln bo 
uithei delivered oi acn(>ptod the < on- 
tr«ut would be a ganibling (ontraet 8c 
ilhgnl. It hvy unou dofts. to estuhlisb 
tharly that surh wns the churtutd of 
the dealing — ItK I v. UvsN (1»8J), i 
O it. '179 - CAN. 


PART I. SECT. 3, SUB-SECT. 1. C. 

55 1 . / orhtaran4( to 7 )nat uh 

dtfauUrr.] - A wogeilng «ontr»ut under 
Jndlim (ontraet A(t is void to tho 
txtent tlujt no ct. will enfrjtfo hu« h a 
r ontraet, but it Is not illegal, A < ol- 
Iat< ralogreoment, thejcforo, based upon 
a transaction whkh was originally a 
wagering transaction, is nob on that 
a< fount Ulegal. 

A cheque arising out of a betting 
traiiMiotlou, but giv('n in consldoratfon 
of a persfm’s pnnnlso to refrain from 
posting tho drawn of tho eboqun 
before the Turf Club, 8c having blrn 
declared a defaulter. Is valid. Sc for 
gfiod consideration. *— ■ Banvako v 
Mooxxa (1928), 1. L. H. 7 Kan 25 t 
IND. 



Cases 62a^289. 


English and Empike Digest Supplebient, 


Held: to be enforceable, although obtained 
under the threat that, notwithstanding ct. 
proceedings were pending, he would be 
reported to TatiersaU’s. — B uxton v. Gum- 
ming (1927), 71 Sol. Jo. 232. 

64, Add. Annoiotion : — Distd. Hyde D. Tyler 
(1020), 42 T. L. li. 442. 

64a. .]— IMtf . backed a horse with deft. 

for £10 A the horse won the race. There 
w.as subsequently a dispute as to whether the 
result of the betting was payable at 100 to 1 
or at 33 tc> 1. The parties agreed to refer the 
question to Tattersall’s Committee. The 
Comniitteo decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft, had a^eed to 
abiiJc by the decision of the Committee : — 
Jleld : as l.he parlies only referred to Tatter- 
Ball’s C(>nmuttoe the question whether the 
bet was at 100 to 1 or at 33 to 1, & as there 
was no further agr<*omcnt by deft, for good 
consideration to pay such sum as the Com- 
mittee might linu to be jiayable, the action 
foiled.— II YDK V, Tyleu (1920), 42 T. L. B. 
0r)2 ; 70 Sol. Jo. 8.56, C. A. 

70. Add. Annotation: — Apld. Hyde v. Tyler 
(1920), ^2 T. L. 11. 442. 

70a. Agreement to compromise action.] — A 

more agreement to compromise an action 
brought f(»r a gaming debt is not sufficient 
consideration on which to found t u action 
on the agreement.— lluiiiiEliL &, Son v. 
Levicn (1920), 42 T. L. K. 407. 

76. Add. Amwtation : —.4,'} to (1) Consd. Ellesmere 
V. 'SVallnce, I1929J 2 Ch. 1. 

83. Add. Annotation: — Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

94. Add. Annotation Refd. Ellesmere v. Wallace, 
[10291 2 Ch. 1. 

98. Add. Annotation Refd. Ellesmere v. Wallace, 
[19291 2 Ch. 1. 

107. Add. Annotation ; —Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

130. Add. A7motaiion : — Mentd. Campbell v. 
Poliak, [1927] A. C. 732. 

131. Add. Amiofation : — Mentd. Campbell v. 
Poliak, [1927] A. C. 732. 

152. Add. Annotation : — Reid. Ellesmere v. Wal- 
lace. 11920] 2 Ch. 1. 

164. Add. Annotation : — As to (1) Consd. Hum- 
phery v. Wilson (1929), 141 L. T. 409. 

171. Add. An7iotoiions .'—Refd. Hamdutt Bamkis- 
sen Dass v. Sassoon E. I). & Co. (1929), 08 
1j, J. P. C. 58. Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 200. 

181. Add. Aimotaiion : — Consd. Carlton Hall Club 
V. l.aurence, [1929] 2 Iv. B. 153. 

182. Add. A7motation : — Consd. Cai-lton Hall Club 
r, Laurence, 11929] 2 K. B. 153. 


185. For “ Gaming Act, 1838 ” read “ Gaming 
Act, 1738.” 

Add Annotation: — As to {\) Refd. Foster t?. 
Driscoll, Lindsay v. Aitfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 

188a. Loan to bookmaker for general pur- 

poses of business.] — A loan to a firm of 
"bookmakers for the general purposes of the 
business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being ‘‘ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ” within 
Gaming Acts, 1710 & 1835. — IIUMPHEBY v. 
Wilson (1929), 141 I.. T. 469 ; 45 T. L. R. 
536, C. A. 

188b. -.] — Money lent in England on a security 

with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ct. — 
Carlton Hall Club v. Laurence, [1929] 2 
K. li. 163 ; 98 L. J. K. B. 305 ; 140 L. T. 
534 ; 45 T. L. R. 195 ; 73 Sol. Jo. 127, D. C. 

189. Add. Annotations : — Refd. Hill v. Fox (1858), 
31 L. T. O. S. 1 18 } Foster v. Driscoll, Lindsay 
V. Attfield, Lindsay v. DrisooU, [1929] 1 K. B. 
470. 

191. Add. Annotation : — ^Apld. lluraphery v. Wilson 
(1029), 141 L. T. 469. 

192. Add. Annotation : — As to (2) Apld. Uumphery 
V. Wilson (1929), 141 L. T. 469. 

203. Add. Annotations: — As to (1) Consd. EUes- 
incre, Karl v. Wallace, 11929) 2 Ch. 1. As 
to (2) Apld. Carlton Hall Club, litd. v. 
Laurence, [1029] 2 K. B. 153. Consd. 
Humphery v. Wilson (1920), 141 L. T. 409. 

2Q5a. .] — Pltf. & other players of 

chemin de fer took it in turn to be croupier 
or banker. J>eft., one of 4/he players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to pltf. in payment ot what he had 
lost to pltf. &/or other persons. In an action 
on the cheque : — Ileid : a payment to a 
winner at gaming, or to a person w’ho accepted 
payment for winners, in the torm of a cheque 
was void & unenforceable, & the action failed . 
— Richardson r. Moncrieffe (1926), 43 
T. L. B. 32. 

213. Add. Annotation : — Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 

224. Add. Annoiaiicn : — As fo ( I ) Refd. Re Wilson, 
Ex p. Saloman v. Keith, Prowse (1625), 133 
L. T. 814. 

226. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

229. Add. Annotation : — Refd. Falcon v. Famous 
Players Film Co. (1926), 42 T. L. R. 01. 

239. Add. AfinoiatioTis : — FoUd. Soc. Anon, des 


PART 1. SECT. 4 , SUB-SECT. 2. 

h i. .] — Where deft, sold for 

pltf. horsoH won by pltf. at a rallle, & 
reoeivod the purohaso luonoy : — Held : 
ho could not wfuso to pay It over, on 
t he Grround that pltf. had obtained tho 
horbCB by guniblius. — J amieson v. 
SiiEUWOOl) (1856), H IJ. C. n. 282.-- 
CAN. 

PART I. SECT. 6. SUB-SECT. 1. 

181 iii. .1 — Where duriuGT a 

irame of dice ehequus aro (flvou by ono 
player to another player for money 
advanced to unable the former to 


eontiuuo tho game, such cheques u’ill 
be doomed to have been given for uu 
illegal oousidoratioD. 

If in an action brought on such 
cheques the ovidenoo discloses the 
illegal oonslderatiou tho trial judge 
sliould dismiss the action, ovcu though 
tho illt>g>illty has not been phvidtHl. — . 
OoaoiNt* r. MolUtlsoN. (192o ] 2 D. L. It. t 
1203 ; tlU26J 2 W. W . 11. 75.— CAN. 


mi .-— Oamhlttiu oh pratii ex- 
chtoii^.] -Money advanced or lent to 
enable the borrower to carry out an 
illegal purpose as, c.a., gambling 
trans^fon on a gram exchange, 
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euimot be recovered where, at least, 
tho purpose has been carried out 
wholly or to a substantial extent. — 
TUOM.VM e. Parucy (Sask.), [1929] 3 
D. 11. 755 ; 2 W. W. li. 317.— CAN. 
PART I. SECT. 7. SUB-SECT. 3. 

s i. Contract to buy sett on 

margin.] — Pearson v. Gaktenteb & 
SON (1904), 85 S. C. R. 380.— CAN. 

■ ii. CoTUract not epeculatire 

traTuaetion on part of pkiiTitiff.i — 
WoonwARD & Co.. Ltj>. V . Koefoed 
(1921), 62 D. L. Ii. 431 ; 37 Can. Grim. 

329 : 31 Man. L. U. 266 ; [1921] 
3 W. W. R. 232.— CAN. 
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Grands Etablissements de Touquet Paris- 
Baumgart (1927), 06 L. J. K. B. 780. 
Co^. Cartton Hall Hub v. Laurence, [1929J 
2 JK« H. 153. 

240. Add, Annotations Apld. Carlton Hall Club 2 
V. Laurence, [19291 2 K. B. 153. ReW. Soc. 
Anon, des Grands Etablisscments de Touquet 
Paris-Plage v. Baumgart (1927), 98 L. J. K. B. 
789. 

243. Add, Annotations : — FoUd. Soc, Anon, des 
Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 90 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Ijaurence. 
[1929] 2 K. B. 153. 

245. Add, Annotations : — Folld. Soc. Anon, des 


Grands Etablissements de Touquet Paris- 
Plage V. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club r. fiiiurencc, [10291 
2 K. B. 153 

Where money is lent in 
a foreign country for the purposes of gaming 
ic gaming in that country' is not illegtd, & 
cheques payable in England are given for 
the money lent, pltf. can ignore the Si'curity 
& sue as for money lent to deft.~— S ochStiI: 
ANONYME des GrAXDS ET/VULISHEMEN’rS DE 
Touquet Pauis-Plaoe r. Baumgart (1927), 
96 L. J. K. B. 789; 136 b. T. 799; 43 
T. L. B. 278. 

Consd. Hall Hull r liiunrmH*, IH>291 


Part II. — Games, Gaming and Gaming Houses. 


247. Add, Annotation : — Consd. Ellesmere v, 
Wallace, [1929] 2 Ch. 1. 

251. Add, Annotation : — Refd. Ellesmere v. Wal- 
lace, [1029] 2 Ch. 1. 

252. Add, Annotat ion : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

253. Add. Annotation : — Consd. Ellesmere v. Wal- 
lace, [1929] 2 Oh. 1. 

254. Add. Annotation : — As to (2) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Cr. App. 
Rep. 12 ; R. v. O. K. Social & Whist Club, 
Ltd. (1929), 45 T. L. R. 570. Refd. R. r. 
Hrennand (1930), 47 T. L. H. 22. 

255a. — ^ — The questions whether 

a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
s. 3, are for the judge, & not the jury.- - 
R. V. Kirby, Parker & Patrick (1927), 20 
Or. App. Rep. 12, 0. C. A. 

260. Add, Annolaiions : — to (1 ) Apld. DaiiiolM 
Pmka (1930), 91 .1. P. .To. 801. As(o(4) Refd. 

Richardson v. MoncrielTe (1926), 43 T. Jj. R. 


32. Generally^ Refd. TL v. Borg, Britt, Carn^ 
& Lummies (1927), 20 Cr. App. Hop. 38 ; H. 
V. O. K. Social & WJust Club, I.Ui. (1929), 
45 T. L. ri. 570. 

261. Add. Annotalion Refd. Ricliardson v. Mon- 
criefte (1926), 43 T. L. R. 32. 

267a. — .] — I’rogressive whist, where tlio 

partners are shuflled as well as the cards, is 
not a game of skill, &, if played for money 
prizes, i.H an unlawful gauu>. -If. v, O. K. 
SociAi, & WmsT (’r.i'B, Ltd. (1929), 45 
T. L. K. 570 ; 73 Hoi. ,lo. 451 ; 21 Cr. Vpp. 
K<‘p. 119, C. (\ \. 

275. Add. Annotation : —Folld. Bennett v. Ewons, 
[1928] 2 K. B. 510. 

278. Add. Annotations : -.4« 0) (1) FoUd. Bennett 
V, Kwens, 1 19281 2 K. B. 519. As to (2) 
Consd. R. r. Kirby, Parker A Patrii-k (1927), 
20 Cr. App. Hep. 12. 

I 278a. Certainty of winning something.]- (1) A 

fiuu'hme may be used for the pin poses of 
“ gaming ” At “ betting ” even though, il the 


PART II. SECT, t, SUB-SECT. 1. 

252 1. I ’risen prodded out of i 

admisston money.] — A i>erwou hired u I 
hall for uuo night, & another hall for I 
two nights, & ailTortised that whist 1 
drives, open to the publle on payment 
of one Bhllliug for odnii-^shm, would 
bo held In the halls on those nights. 

A largo number of people attended, & 
prizes were awarded to the successful 
players. The purchase of the pruus 
was defrayed out of the adinissiun 
money, any balance over being retained 
by the promoter: — Held: (1) the 
playing of progressive whist was 
gaming. In view of the facts that the 
element of chance predominated In 
the game, & that the prizes were derived 
from the admission money. & it was 
immaterial whether the proceediiigs 
were or were not detrimental to the 
morals of the comniiinity ; (2) accused 
had managed, conducted, or carried 
on gaining iu the premises, although 
his operations had been restricted to 
three isolated occasions. — Bu.vrox v. 
^flLLRR, [19201 S. C. (J.) 120.— SCOT. 

PART II. SECT. 1, SUB-SECT. 2.— D. 

270 il. Game played by problem 

checker boards .] — D’Okio r. Leigh & 
CUTHBKBTSON, LTD., [19291 2 W. W. R, 
171 ; 41 B. C. R. 153 ; affff., [1929] 1 
W. W. R. 122.— CAN. 


PART II. SECT. 1. SUB-SECT. 2.~E. 

b I. .1- R. r. Arnold, (1927; i 

I). L. R. 20b ; 48 Can. Orim. Cas. 101 , 
00 O. L. 11. 582. -CAN. 

f 1, - --.]— /ftW a machine 

known us the “ C.illle Victory V< ndor " 
was one to wliuh the prohibition In 
(taming Macbini'S (Scotland) Act. 
1917 (o. 23), B. 1 (1). applied. -Ul.tvi 
V. Millkr. [1927] a. G. (J.) 87.- SCOT. 

276 i. IVtuther tlominant dement of 
skill.] — Deft, kept for use by the putdh 
on his promises a number of machines, 
known by the name of “Dlddler.” 
Any one wishing to ubo one of these 
machines purchased from deft, discs 
at the pi ice of seven for 6d. He 
inserted one dfso in a slot 8c pulled a 
handle, which causecl throe nillcrs to 
revolve. On each roller was pi luted 
a number of devices, such as cherries, j 
roses, etc. If certain <x>mt)inat)onH 
of these devices stopped opposite u | 

S olnter on the face of the machine, 
10 player won a certain nurabtr of 
discs. With these ho could purchase 
on the premises certain goods The 
winning combinations 8c the odds for 
each were printed on the front nt tho 
machine in view of the player. It 
none of these combinatioiH btr»ppcd 
opposite the pointer, the player lo-tt 
his disc. The niaobme was fitted w ith 
a control, by which the player rouid 
stop tho rollers, one at a time, A so 
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endeavour to obi.iin a winning com- 
bination Tlieic w no l.'i iiiacbincH on 
(he promlHcs. I)ef( was prohcenlod 
undei (oiming Houses Act, 1851, s. A, 
that he, being iho oecupler of the 
premises, did use them for Ihe purpose 
of unlawful gaming. '1 liu justice was 
sutislied on tho evidence that the 
majorlfv of Mie persons who used the 
imichtuo woiihl bo nlavers of loss than 
avorago skill, A, tUen‘fore, hold that 
tiin game was one In which tho clmiieos 
won* not favoiirubh alike to all plavors, 
imludlng the owner of tho mai'iilne, 
8c aceordlngly tonvletod tho deft 
Held, tho (onvlction was right 
(Joitnos V iiUM.i.vv, [1928] I. 11 59 j 
- -IR. 

278 11. - 1 H. a. bimior, (19281 

.1 W W. H. GO , 59 ( an, ( rim. Gas. 
214.— CAN. 

276 ill. - The operation of tho 

slot moohino in fiuostlon lioicln, when, 
at least, It is exposed foi n.o with tho 
o))J(Kt of gain to the pxoprh'tor. He 
operated by his eustoroeiH, held to lie 
a “ mixed game <»f chunec 8c skill ” 
within (Ylrninal ( odo, s 22G (a).- - 
H V Mint (’o , [19281 4 

D.L. H. ..39;IJ928J3W.W.R. 105; 50 
( an. CTlm Cos. 384. — CAN. 

276 IV. - — .] -R. V. WOLKK, [1928 J 
ID L, Jl 941: [1928)2W.W. 
j(i Can. ( rim. Cas. 189. — CAN. 
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directions aflAzed to it are obeyed, it is 
certain that the user will win something. 

(2) In a conflict of evidence it is for the 
juiy to decide for what purposes persons 
“ resort ” to the premises in question. — li. 
V, Brbnnand (1030), 47 T. L. R.' 22 ; 74 
Sol. Jo. 788 ; 22 Cr. App. Rep. 95, 0. C. A. 


Digest Suffleuent. 

286. Add, Annotation :^Ap\d, R. c. Berg, Britt, 
Carr4 &> Lummies (1027), 20 Or. App. Rep. 
38. 

804. Add. Annotation : — ^Refd. Allen v, Whitehead 
(1929), 46 T. L. R. 665. 

305. Add. Annotation : — ^Refd. Allen v, Whitehead 
(1929), 46 T. L. R. 656. 


Part III. — Betting and Betting Houses. 

810. After this case add ** Agreement to collect 326. Add, Annotation : — Refd. Everton v. Walker 
betting debts — Contrary to public policy.] — See (1927), 187 L. T. 694. 

Action, p. 9, No. 609a. ante.** 320* Add. Annotation : — Consd. Everton v. Walker 

(1927), 137 L.T. 594. 


PART II. SECT. 2. SUB>SECT. 1. 

■d. Oeneral rulr.]— Whore a sroine os 
played on premieiea enoouratres an 
indult^nce in all olassea of the com* 
mnnlty of the propentdty to firamble. & 
In inJurlouB t o public moralH & a common 
law nuisance, the premlrtos are a 
common gamlnsr house. — D awbok «. 
SrNOLAiB, I1920J N. Z. L. R. 721.- 
N.Z. 

284 i. Propriftary club — Need not he 
open to publtc h- A common aamlng 
hnuRo Is ono In which a largo number of 
poiHons aro Invltod habitually to con* 
orruRtito for the purpose of gaming, & 
It makes no dltforonoo that Its use Is 
restrlotod to subscribers Sc members 
of a club, Sc It is not ojicd to all persons 
desirous of using It. — i?c CtiiNNiAn 
(1023), I. L. R 47 Mad. 426.— IND. 

284 11. — — In whieh poker played. 1- 
An incorporated oo., the proprietor of 
a “ club ” In which momborship was 
Hcourod by payment of a porlodloal 
foe, & whuro stud poker was played, 
the players being rcMjuIred to buy cards 
from tho “ club ” Sc gum, fruit, candy 
or soft drinks being supplied on each 
sale of cards Held : to havo been 
properly convicted (or keeping a 
common gaming house.— U. v. TBAtPt- 
MEN’e Club (1926). 45 C3an. Orim. Cas. 
231 ; 20 Sosk. L. R. 461 ; I1926J 

1 W. W. 11. 830.— CAN. 

0 i. Place or oMec kept for making 
rontracts for mlr oj stocks dt’ goods on 
difftreiuxs.y- r. llAiucNKRa (1905). 
tJ O. W. U. 219 ; 10 O. L. li. 555.- 
OAN. 

e 1. .] — On a prosecution 

(or koeping a common gaming house : 

- IJeUi : i>rcmiKCB on which wereiouud 
cards, poker chips, dice, a round 
cloth - 00 vored tablo & a “ punch 
board,” wore “ provided with any 
means or contrivance for uulawfm 
betting or gaming ” within Criminal 
Code. 8. 986.— R. V. OOY, [19251 3 
W. W. K. 638 ; 44 Can. Crlm. (Sas. 
119.— CAN. 

e ii. .1 — The keening of a 

** mulUsoller ” for gain : — Held : to 
render the place In which It was kept 
Sc where it was *' played ” by persons 
resorting thereto, a oominou gaming 
house. — R. V, Klahz (1920), 45 Can. 
Grim. Cas. 257 , 20 Sask. L. R. 605 ; 
[19261 2 W. W. R. 368.— CAN. 

sf. Under (MwitHf .dot, 1908, a. 4.1— 
Wkatiusred V. FlTZaiBBON, 11925] 
N. Z. L. R. 381.— N.Z. 

PART II. SECT. 2, SUB-SECT. 2. 

h i. Acting at ** banker ” 

btti not reMding tn common gaimno 
house.] — Held : not to Justify a con- 
viction as keeper ot the house. — R. u. 
Mark (1924), 43 Gan. Grim. Gas. 368. — 
CAN. 

h ii, Under Owning Act, 

1908, s. 4 .>— Wbathrrkd e. rmj- 
OIBBON, [1925] N. Z. L. It. SSI.— N.Z. 

h Hi. Trading in tale dt 


purchase of cotton — On payment of 
differences.] — Empeuck v. Thavarmal 
Kupchavd (1928), 1. L. R. 53 Bom. 
367.— IND. 

h Iv. Acting as dealer.] — 

A jjcrson who acts as " dealer *’ In a 
game of chanc-o but is not a p)oyor Sc 
not interested in any way in the 
pioflts made from the cat t} lug on of 
the game Is not “ ossistbig In the caw', 
gtivernment, or niaftogcnicnt ” of the 
plact' in which the game is placed, 
within fMJct. 229 (2) of Griralnal Code. 
Sc, therefore, cannot bo deemed u 
“keeper” thereof. — R. v. Rang 1>ai’ 
Sc Gin lio (Man.), [1929] 3 W. W. 11. 
518 ; 52 Con. Grim. Cas. .30'*.— CAN. 

b V. A viisting caterer other 

than dub controlling premises.]— A 
Tiorson who has nothing whatever to 
do with the core, managimeut, oi 

E overnmont of a common gaming 
ouue <mn bo liable us the keeper 
fljcrt*of only jf hlb acts W’ero in aid of 
the keeper. In tho preatmt t ase whal 
the acoiiHod did was held to havo been, 
not In aid of tho club which controlled 
Sc inainigod tho promises, but lu aid 
of a cuterov other than the club, 
although both tho co. Sc the club wore 
managed by one 8r tho sumo person. - 
It. r. Nilnon, [1929] 2 J). L. It. im . 

1 W. W. It. 665 ; f*l Can. (Ylin. Cos. 
213 , 24 Alta. Ii. R. 59. -CAN. 

n I. — .1 — The more fact 

that tho room in which a game of 
chance is played is m tho same 
pi onuses as A cuimnunicating with a 
shop under the siuuo maiiagomeaC as 
tho room docs not justify the llndlng 
that there w'hs In the game an element 
of “ gain ” within tho incamng of 
sect. 226 (a) of CYlmlnal Ci»de, If there 
Is no ovldeiuMj that any purohabo was 
inado from the shop by any of the 
players at any time. — R. t». Pang Dai 
S c OlN Bo (Man.), [1929] 3 W. W. R. 
513 ; 52 Con. Criui. Cas. 305.- -CAN. 

n il. .]— The fact that the 

acKTiised. who w'as charged with keeping 
a coimnon gaming huuso, sold hm*r, on 
the no<*Aslon In question, to the players 
on his premises held not sufficient In 
iteelf to Justify the inference that 
“ gain,” within tho moaning of sect. 226 
of tho Code, resulted to him, where 
there was no evidenno that he was 
carrying on the bnsinesh of selllug lieer. 
— R. V. JiKMAJRE, J1929] 2 D. L. R. 
795 ; 1 W, W. R. 321 ; 61 Can. Crlm. 
Cas. 137 ; 38 Man. L. R. 42.— CAN. 

n iii. .1— R. t\ Radinbky 

(B. G.), [1929] 3 W. W. R. 212 ; 52 
Can. Grim. Cas. 131. — CAN. 

r 1. .1 — R. V. CUABUK 

Sam, [1929] 1 D. L. R. 166: 50 Gan. 
Grim. Cas. 864 ; [1928] 3 if. W. R. 
424.— CAN. 

* il. .]— Before the 

presumption arising under sect. 985 
of Criminal Code nmm the finding of 
cards, dlt^ eta, cam be held to have 
been establidiod all the conditions of 
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its existence which axo''provIdod’for 
In the section must be strictly proved ; 
therefore where tho search warrant 
under which the place In which ihe> 
w'ere found is alleged to have been 
entered is not properly proved the 
presumpiion does not exist. — R. r. 
Lr.MAiRE, 11929] 2 D. L. R. 795; 1 
\\ . W. R. 321 ; 51 Can. Crlm. Cos. 137 ; 
38 Man. L. R. 4 2.- CAN. 


PART n. SECT. 2, SUB-SECT. 8. 

801 i. What amounts to tuffering 
gaming — Actual knofwledge no< neers- 
snry-liut some proof ncetasary.] — 
Where betting lasting for an hour & a 
half with a considerable number of 
men wont on in a room hi a hotel near 
the bar when* the licensee was serving : 
— Held : on the evidence, notwith- 
standing the denial of tho licensee that 
he did not know betting was taking 
I>laoe, ho was properly convicted of an 
olTunce under Lieensiug Act, 1917, 
K. 139.- Nouval r. NoBLK'n’, [192bJ 
H. A. A R. 38. -AUS. 

g 1. .] — Conviction for allowing 

gambling on premises fur whiob there 
was a retail liquor Ucenoo quashed, the 
holder of tho llceneo not having know- 
ledge of the gambling. — R. v. Whelan 
(1008), 9 W. L. R. 424.— CAN. 


PART II. SECT. 2, SUB-SECT. 4. 

■ I. Effect of inaccuracy .] — 

Held ' us tho inaoenraoy was not so 
material or substantial as to mislead a 
stranger if ono were to go to the 
locality Sc attempt to ilnd the place 
inteudod to be raided with the help 
of the W'arraut, it did not amount to 
more than a misdescription Sc was not 
of a nature to vitiate the warrant. — 
Empkrob r. Thavarslvl Rutohani* 
(1928), I. L. R. 53 Bom. 367.— IND. 

a 1. Invalid — Effect .] — A con- 

viotlon (or koeping a common gaming 
house may bo sustaffied, even thoiigh 
tho search warrant, under which entry 
was made, was defective.— R. v. 
PtnoEON (1926), 46 Can. Crlm. Caa. 
233 : 37 B. C. R. 309 ; [1926] 8 
W. iv. R. 765.-CAN. 

». Witness — Required to be examined 
— IrtpW to certificate of /reedom.}— R. 
r. SooTT, Ex p. ScoTi', [1927] 8. A. 
S. R. 492.— AUS. 


PART III. SECT. 1. 

810 i. Bettiim or betting business — 
Not illegal ipso /acfo.h—Nelther in 
India nor in England has tho legislature 
gone 80 far os to enact in express terms 
that betting transactions are illegal, 
but it Is clear that in both countries 
tho legislature regards it as undesirable 
in the public interest that any assist- 
ance should be ailordod by ots. of law 
to enforce obUgations which have been 
created in connection' with betting 
or wagering transactions. — ^Mitchell 
5 .^jPBNNTBNT (1985), 1. L. R. 58 Cole. 
677.— IND. 


PART 111. SECT. 2, SUB-SECT. ]. 
•k, Pafhwav--dScile aeettt to three 



VoL XlCV.—Gamiiig and Wasaiing. Oaaei 8(S8--416o. 


858. Add, AnnotaHona :^Aa to (4) Retd. Clark e. 
W^way, [1927] 2 K. B. 597. As to (5) 
Retd. Clark v, Westaway, [1927J 2 K, B. 697. 

Schneiders Abraliaras, 
[1926] 1 K. B. 801. 

899a. Question tor Jury.]-1{. v. Biiennand. No. 
278a, ante. 


4f01a. Holding whtot drIve.j—Whist drives, where 
an entrance fee is charged S& prizes offered, 
are ille^ under Betting Act, 1863 (c. 119), 
8. 1.— Bennett v, Bwens, [1928] 2 K. B. 
610 ; 07 L. J. K. B. 801 ; 139 L. T. 335 ; 
92 J. P. 120 ; 44 T. L. K. 545 ; 72 Sol. Jo. 
364 ; 28 Cox, C. C. 522 ; 20 L. G. B. 300. 
D. C. 


416a. .] — ^Applts. were the responsible 

proprietors of a four-page weekly newspaper, 
which was sold at 6d. a copy, & which had in 
winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a “ Free Football Competition ” with 
a coupon giving particulars of future foot- 
ball matches & a column for the competitors 
to fill in their forecast of the results, a prize 
of £160 being offered for a correct forecast of 
all the results & a prize of £100 for a correct 


forecast of nine results, but no money was 
to be sent with the coupons. Appits. were 
summoned for unlawfully publishing a coupon 
of a ready-money footbidl betting business 
contrary to sect. 1 of the above Act. The 
justices found that the majority of the 
persons who bought the newspaper did so 
for the sake of the coupon, & that appits. 
had circulated coupons of a ready-money 
football betting bu^ess, & they convicted 
appits. : — Held : the case was typical of the 
mischief aimed at by the Act, & the justices’ 
decision must be affirmed. — SUTTI.B v. Cress- 
well, [1928] 1 K. B. 284 ; 96 L. J. K. B. 387 ; 
134 L. T. 144 ; 00 J. P. 3 ; 42 T. B. B. 76 ; 
23 L. G. R. 895 ; 28 C’ox, C. 94, D. C. 

AnnoUitions * — Apld. Turf PiibllHhorH r. [1927] \V. N 

190 Eziild. Leuff (‘^hcfflold Toioin*ai>b) v, Sillltoo, [1929J 

1 K. B. aoo. 

415b. .] Turp Pi;bh8Heu8, J.iT1>. v, 

Davies, [1927] W. N. 190, I). G. 

Annotation : — Apld. L«‘ntr (SholMoltl Tu1eirr>i>p1>) r. ‘-lUlloo, 
[1929] 1 K. B. .1(50 

415c. .] — Where a daily newspaper con- 

ioincd as one among its various features 
coupons in which the names of foot ball teams 


honaesA — A pathway loadina fiom 

E ublic land to throe sopatato d\vt>lUng- 
onsofl, to whJeh It piovided tho onlj 
means of aoeesb, was ontorod from live 
lane thmush a grate which was never 
locked : —Ileld • the pathway w as a 
“ public pasaaKC,” A a “ street ” 
within Street liettina Act. 1006 (o. 43), 
8. 1.--MAOK1B V. CUOMUIB, [19201 
S. C, (J.) 29.— SCOT. 

PART III. SECT. 2. SUB-SECT. 8. 

f 1. Inveslmrnt received eUewhere 

than at totalimtor liielf ] — Dpringr the 
progress of a trottlngr club’s inc^etlnpr, 
totalisator tickets haying been sold at 
the members’ & stewards’ stands from 
boxes not situated In tho totalisator 
building, appit.. a servant of tho club, 
was oonviotod of tho olTonoo of per- 
mitting an Invobtiucut on tho totalisator 
to be received elsewlioio than at the 
totalisator Itself —Held • au Invest- 
ment received in an entirely separate 
building with no corincctioTi ISc no 
attempt at synchronising with tho main 
totalisator li a payment made elsewhere 
than at the totalisutor Itself, be appit 
was rightly convicted under chaining 
Act, 190S, s. SO (.)). — taOboiNi;. Yol \c», 
[1928] N. Z L. 11. 7.'i3.— N.Z. 

r I, Paraphernalia for fonductina 
hettino house.] U. v Brfnnav Ac 
Newlavph (192<1), 49 Can Crlra. Cus. 
3^4.— CAN. 


PART III. SECT. 4, SUB-SECT. l.—A. 

m (p. 438) i. .1 — A person 

standing stationary in a pubhc street 
for a considerable period is not thereby 
guilty of the offence of loitering under 
Lottery & Gaming Act, 1917, s. 40, 
althovigh he has been requested by a 
pohee constable to cease from loiteriim. 
— mmv r. CirnBiE, [1927] S. A. S R. 
459.— AUS. 

k (p. 439) i. 8. P. Muhammad Khan 
V. B. (1927), I. L. R. 9 Lah. 255.— IND. 


t (p. 440) I. ^ .1— 

Where certain persona rented an en- 
oloBure. pan of a larger enclosure 
abutting on a public road, & Invited 
otben to come there Sc make bets * — 
Bttht : any person found betting there 
was ^htly convicted of gambling in a 
public place.— R. v. Tumra Dab 
( 1924).X L. B. 46 All. 787.— IND. 


si. Shed — Used by uxtrkmen for meala.] 
— At tho trial of a workman, who was 
charged with using a place for the 
purpose of betting it was proved that 
on nve dates libelled, between the hours 


I of 12 noon &: 1 p m , he had ougagod in 
I ready -money betting with follow work 
I men in a shed In tho einplovcrs’ pn» 

I mlaes. The wotkmon wtre all«>w<Mi to 
use tho shod for the purpose of takiug 
their moaLs, but tho accused 'h hotting 
irausactlous were carried on without 
tho permission or knowledge of bis 
employers — Held • tho shed w ti.s a 
I *' place " used bv the accused for the 
, purpose of betting — Young i> Dvuuvii, 
[1929] S r. (J.) 17. -SCOT. 

PART III. SECT. 4, SUB-SECT. 1. B. I 

K 1. .] -Deft. UHsmm. wus Inooi- 

poiatod as a oo. by letters patent, | 
j whuh were ttinoiub'd bv adding cert alu , 
' objoofs &; pnrpow s, vl/ , t<» c‘nc(»urago 
horse-rac Ing, to con -.r run, innlntaln. | 
, & operato racecourses. Sc otlur like i 
' objects Sc purposes. Tho co. estsb j 
ll^ihtd a race course A h» Id race- i 
uu i tings, ot which b< tting on the rac cs I 
I was peimltted, &, was convicted under 
' ritntimal Godi, s- 228. 235, of tho 
otfcnces of koepi ig a common bolting 
house, A. molding Sc n*glsterlng bits. 
etr..~ Held’ the to. was not piotocttd 
, by SI rt. 2 15 (2; —Jt. v. Long TIkanph 
' HvorNO Ahhoun., H025j 2 I). L. P.. ' 
lb; 43 Can. Crlm. (’as. 283 ; 56 

O L. 31 30-.— CAN. 

I PART III, SECT. 4. SUB-SECT. 2.— A. 

o i. — SaU of Malt»at»jr voucturs 1 
I -A < 0 . ntx-upylug a greyhound riui 
< nurse on whkh a totallsatirr was 
en'otod, & the manager of tho tot-ali j 
sator, wore charged with contravening 
Betting Act, 1853, 8. 1. It was proved 
that peraons betting through Ibt* 
totalisator purchased vouchors costing 
2s. each, wuleh were marked with the 
name of the dog on which the pur 
chaser desiiod to bet. These vonenors 
rcprescnl-etl tho stakes. Sc after tho 
rare the wholo money staked was 
divided among the brnktrs of the i 
winning dog, under deduction of 10 pet 
I cent to cover expenses —lit Id tin 
purchasers of vouchers entered into I 
the betting transactions with each 
other. Sc not with the co or tho 
' manager; Sc the tect that a i barge 
' was made for tho use of tho totalJsatoi 
I Sc for the service of operatiug it did not 
involve the co. or the manager In a 
contravention of the sects Utiellerl i 
Stratheb.n V. ScomsH Gkkyiu>uvi> | 
IlACixo Co., (1930J a C. (J ) 21 - 
SCOT. 

8631 . WhalpermmalicdfUlopendUn^ 
— Persona ** keeping ” — Servant in aoJe 

831 


rharge.] — Any pomori, vvliethor Hoivaiit 
or agent, or on his own hi count, who 
has for tho time being the exclusive 
ohargo of premisis. Sc who uhch fhosi* 
premises for tho pmpoMo of betting. Is 
guilty of koopliig or using (he pieniises 
t.y a common gaming honso iindi r 
Gaming A(t, lOOH, s. 4, even tlmugh 
be la not tbo ownei. Sc the ovviiei l^ 
Ignorant of the uho to vvhlih the 
premises were put, Sc though tho 
premises so used are only part of tho 
pixmihos of tho ownoi Dvtih v, 
NUTTAU, (19241 iV. Z. L. It. (»> N.Z. 

36311. f uenser of hold l*rrmU' 

ting others to v>tr prrmtstH for hdling 
nurpous] DKlcritv v hloK. 11928] 
V II. 121 [1928] A. L K. 62. - 

AUS. 

PART III. SECT. 6. 

4i5 1. “ Printing or knowingly cir- 
culating coupons ( Umstnirtion of 
Football litlUvg Act, 1920 ic, 52). as. 1, 
2.) - t’ormulsslon ugeti*i» Issued h 
nrintod publication containing coupons 
for UHO In prvdlotlng n-Hults of football 
inatchcH Sc otToliig money prl/.eH. 
Apart from tho oiipoiiM Sc matters 
oonneoted tin row UU tho paper con- 
tained very little leading mattoi. Sc 
tho majority ot pnichnsers bought it 
for tho sake of Uio coupons. The com* 

\ mission agents wore jonvlcted of 
knowingly printing Sc circulating ch- 
culars or coupons of a rcady-monoy 
football betting business * — Held : the 
apor was a ciicular or ooupon of the 
uslnoss of appits.. Sc conviction sus- 
tained. — J ameson v. tiTNoi.Aiit, [1025] 
S. C. (J.) 1.— SCOT. 

sn. *• Ready -monev football betting 
buaineaa ” — JVnoaanrnts settling urith 
I publishers monthly.] — (’ommlssion 
agents Issued a printed publication 
! containing coupons for use In pn- 
diotlng tesults of football tnaUlies Sc 
offering money prizes. It was Issued 
to wholesale newsagonts, Sc (list ributi d 
by them to n*taii newsagonts, who sold 
it to the public. Tho wliolcsale &; 
retail newsagents settled th< Ir ocoounbi 
weekly ; the wholosnlo nowsagent lau 
montldy accounts with the ooinmiseion 
agents, wbo paid tbo prizewinners. 
The prize money was paid, although 
the monthly acconntz had not been 
settled. — Held, there was evidence 
on which tho ma^tmtos might hold 
that appits.' bosltiess was a ready- 
monoy football betting business — 
Jameson v. SiNCLArn, (1926] 8. C. (J.) 
1.— SCOT. 



Cases 416C-440 . English and Empies Digest Supplement. 

423. Add. Annotation: — As to (1) Reid. Pointo.^ 


were set out, & the public were invited to 
forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correCT results 
receiving a prize ; — Held: the proprietors 
& publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, wholly or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper. — Snt W. C. Leng & Co. 
(Sheffield Tblegbaph), I/pd. v. Silutoe, 
11929] 1 K. B. 360 ; 98 L. J. K. B. 262 ; 140 
L. T. 600 ; 93 J. P. 26 ; 46 T. L. B. 94 ; 72 
Sol. Jo. 810; 28 (’ox, C. C. 693, D. 0. 

422. Add. Annotation: — As to (1) Apld. ft. v. 
Dixon, Southampton Justices, Ex p. l*ort(*ou8 
(]t»29), 142 L. T. 697. 


V. Cox (1926), 136 L. T. 606. 

424a. Information under Licensing Consollda* 

tion Act, 1910 ( 0 . 24) — Form of conviction.] — 
An information was preferred against applt. 
under sect. 79 (1) (6) of the above Act for 
that he, being the holder of a justices* licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1853 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions, who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged : — Held : applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosecuted 
under Betting Act, 1853 (c. 119), &, the 
decision of quarter sessions was right. — 
PoiNTON V. Cox (1926), 136 L. T. 506 ; 91 
J. P. 33 ; 43 T. L. R. 175 ; 25 L. G. R. 101 ; 
28 Cox, C. C. 308, D. C. 


Part IV. — Lotteries. 


4S4. Add. Annotation : — Refd. Eerslake v. Knight 
(1926), 133 L. T. 606. 

443. Add. Annotations ; — Apld. Jlowgate v. Ralph 


(1929), 141 L. T. .512. Refd. Kcrslake v. 
Knight (1925), 133 1.. T. 606. 

449. Add. Citations .—94 L. J. K. B. 919 ; 183 


b 1. 


PART III. SECT. 7. 

Lottcrv dt Gamino Act 


Amendment Act, 1921, 8. 14.] — Holmbs 
V. AiJOiumcil, I1028J S. A. S. R. 266. — 
AUS. 

b li. .]- Lamtard V. West, 

11926] S. A. S. R. 293.— AUS. 

b ill. Himilar transactions on 

other days — Admissible.] — I’incubkok 
V. 0r.ErfHON, 11926] S. A. S. R. 379.— 
AUS. 


c I. .]— Patkrhon V . 

MAcruKitsoN, 11924] S. C. (J.) 38.— 
SCOT. 

0 ii. Itioht to open 

closed envelopes. ] — Held : tho speolal 
warrant under HettlnR Act, 1853, 8. 11, 
outitled tho police to opou postal or 
other ('omnninioatlons founit on tho 
promlsoH, aithouRh oontalnod In oIoimhI 
onvolopos, for tho purpose of osoortain* 
iiiR whothor they coiit-ainod dooumoutH 
rolaUnR (o hottluR. — P twatiimrn r. 
llKNaoN, 11926] «. C. (J.) 40.— SCOT. 

421 i. Pourr of arrest.] — Police, 
liovlnR obtained a warrant to ontor u 
stable (number 4), watched the stable 
for a period of twenty minutOH, duiinir 
whlcb It was visited by about twenty 
men, six of whom onrrlod whaf 
appealed to bo liettlnff slips in their 
bonds. On the police apnroaohintr tho 
stable, aecnsi^d, who had l>oeu in tho 
stable all the time, can into a nolgh- 
bourinar stable (number 3), one of them 
oarrylnk a bundle of bettiiiR lines. 
Tho p^oo took them book into stable 
number 4, where they wore searched 
iV taken into custody, & the money 
found on them was seized. Tho 
necusod were oonvioted & sentenced : — 
Held : the esoapo of tho aoonsed with 
their papers from the premises to which 
the -warrant applied 8c tho foot that 
they were thereafter token back by the 
polioo to these promises did not render 
the subsequent arrest Sc seizure Illegal 
Tinder the warrant. — M orris i». Lanq* 
wriR. (1929] S. C. (J.) 103.— SCOT. 

h i. Joint complaint — One 

defendant calling no evidence, but wish- 
ing to give evidence for oo-defendant — 
Mode of trial .] — HoiMBS v. AixcnuRCH, 
(19201 S. A. S. R. 256.- -AUS. 


sp. Appeal — Principles 
court acts.] — R. «. SmTii 
B. C. R. 248.— CAN. 


on which 
(1926). 37 


PART IV. SECT. 1. 


d 1. .1 — Power v. Canniff 

(1859), 18 U. C. R. 403.— CAN. 

d li. .] — Lloyd v. Clark 

(1862), 12 0. P. 320.— CAN. 

h 1. .] — The accused, who 

was tho agent of a cigarette co. at 
Belfast, published a pamphlet advertis- 
ing a prize of Rs.6 which could bo 
automatically obtained by piu^hasers 
of Pork Drive cigorottos. Aocused sent 
ton currency notes of Rh. 5 each to the 
manufacturers of Pai’k Drive olgai*ettoB 
at Belfast, who put each note in a 
liackct of cigarettes, mixed those 
pockets ivlth other packets which 
oontainod no uote«i. Sc sent thorn out to 
accused in India. On n prosecution 
of accused under second imrt of Indian 
Penal Code, s. 294 a : — Held : tho 
scheme published by accused for dis- 
tribution of prizes by lot or chance 
amounted to a lottery. — K mpkror r. 
Vaztrallt (1928), I. L. R. 53 Bom. 57. 

-IND. 


n i. Bonds in series —Payment 

not dependent on knowledge or skill .] — 
In a probecution for a contravention 
of Lotteries Aot, 1823. It w os ostabllshod 
that the promoters hod formed Sc put 
into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on certain conditions to £150. 
To qualify for this sum a participant 
hod first to obtain a bond at tho cost 
of Is. cither from the promoters or 
from a friend. This was the parent 
of a family of bonds which was brought 
into oxistonoe by a prooobs of sub- 
sales. The holder of Uic parent bond 
hod to buy from tho promoters four 
bonds for S«. Sc to sell them to four 
friends for Is. each. These four bonds 
were the first generation, & each of tho 
four holders of them hod to repeat tho 
same process, thus bringing tho second 
generation of sixteen bonds into 
oxisteneo. The process had to be 
repeated until the sixth generation 
of 4096 bonds had oome Into oxistenoc, 
making, for the complete series. 5461 


832 


I 

I 


t 


bonds. On tho occurrence of this event 
tho holder of tlie parent bond became 
entitled to £150. Not only was each 
Individual bond a member of a famlh 
of bonds, but it could itself become tho 
parent of a neu family, Sc the bolder 
of it was entitled to £150 as soon as its 
sixth gctieration was completed : — 
Held : tho scheme was a lottery, in 
respect that the occurrence of the event 
upon which payment fell to bo made 
could ueitlioi bo approximately pre- 
dicted nor moterlally iulluencod bv tho 
exercise of any knowleilgo, experience, 
art, or skill on tho pait of tho bolder 
of tho parent bund. — B.vrmss v. 
STRATnBRN, (1929] S. C. (J.) 41.— 
SCOT. 


p i. xot dependent on 

skill aUnic.]- The chance, which the 
prohibition in Criminal Code against 
lotteries & other species of gambling, 
has in contomplatlou is the chance or 
risk which tho competitor is taking. 
Therefore, in a case where he is required 
to estimate a number, tho prohibition 
applies unless tho correct number can 
bo asoertained by skill alone without 
any element of obanoc, even though 
tho number to be estimated is an 
actually existing number at tho time 
tho estimate is made. — It. v. Ikw'in. 
It. t>. Lovo. 11928)4 D. L. It. 62.); [1928] 
2 W. W. It. 697 ; 5U Can. Crim. Cas. 
159; 23 Alta. L. It. 506.— CAN. 

b (p. 454) i. Conducting "suit 

clubs?*] — Held : a violation of Criminal 
Code, 8. 236 (c) (d). — R. v. A. D. 
Murray Taiixirinu, Ltd., [1925] 3 
W. W. R. 483 ; 44 Can. Crim. Cas. 346. 
— -CAN. 


b (p. 454) ii. Chib distributing 

chances ** for prizes with menbership 
cards.] — Held : a -violation of Criminal 
Code, 8. 236. — R. r. Gr.vttox (Out.) 
(1926), 46 Can. Crim. Cas. 41.— CAN. 

b (p. 464) lii. Oiving purchasers 

of goods tickets for club — Club dis- 
tributing prises.] — Held : a violation of 
Criminal Code. s. 236. — R. o. Roderick 
(Out.) (1926), 45 Can. Crim. Cas. 110.— 

b (p. 454) iv. .] — R. V. United 

Profit Shabino System, Ltd. lOnt.), 
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L. T. 606 ; 89 J. P. 142 ; 23 L. G. B. 674 ; 
28 CJox, C. 0. 27. 

462. Add, Annotcdion : — Consd. A.-G . v, Walkor- 
gate Press, Ltd. ; A.-0. v, Bloomfield ; A.-G. 
V. Carlton (1930), 142 L. T. 408. 

462a. Liability of individual 

directors.] — (1) Liability under above sect, 
attaches, if there has been publication of a 
proposal or scheme for a lottery, although the 
matter has not actually proceeded to a 
lottery. 

(2) A limited co. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a 
limited co., are liable. They arc, however, 
liable only for one penalty between them in 
respect of each offence committed. — ^A.-G. 
V , Walkesboatb Pke88, Ittd. ; A.-G. V. 

Bloompield ; A.-G. v. Carlton (1030), 142 
L. T. 408 ; 94 J. P. 90 ; 46 T. I.. R. 177 ; 
74 Sol. Jo. 106 ; 28 L. G. R. 236. 

464. Add. Annotation : — ^Apld. Ranson v. Burgess 
(1927), 137 L. T. 530. 

464a. .] — A printer printed & sold to a 

purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the hold(*r ol 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set : — Held : 
the printer was properly convicted of publish- 
ing a proposal or scheme tor the sale of tickets 
or chances in a lottery contrary to the above 
sect. — Ranson v. Burgess (1927), J37 L. T. 
630 ; 91 J. P. 133 ; 43 T. L. R. 561 ; 25 
L. G. B. 378 ; 28 Cox, O. O. 425, D. C. 

Aniu)tcd%on : — FoUd. A.-Q. v. Walkorflratd I.td. , 

V. Jiloumlleld ; A.-G. o. C’arlton (1U3(I). 1 13 L. T. 108. 

4e4b. Distribution of circulars advertising 


lottery.] — Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
Kach week the canvassers carried with them 
liandbdlb which declared that : “ To adver- 

tise our famous tea w© will distribute among 
our customers cash gifts of £3 £6,” us the 

purchaser bought one or tw’o packets of tea 
per week. The circulai* continued ; “ Each 
customer’s name is entered in rotation in 
our ledger & cash gifts are paid out accord- 
ingly.” The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser's customers on his return 
to the office being completely ontorod before 
that of the next was begun. Resp. awarded 
her l>onuB each week to the next customer 
whose name was on the list after that of the 
customer lost to receive a bonus, provided 
that the euatomer was still regularly buying 
the tea. The names of customers who ceased 
tf> buy the tea weekly were struck out of 
the list, tlms advancing the names of 
customers below them. It was stated in one 
of the circulars that during the twenty-four 
weeks ending m Jiint', 1928, resp. had paid 
out £1,920 by way of bonus gifts. Anplt., 
a superintendent of police, preferred an 
information against re.sp., eiiarging Iior witli 
publishing u jiroiiosal or selieme for the sale 
of chances in a lottery not authorised by 
Act of Piu’lianiont , contrary to above Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery : —Held : there were 
no materials to justify the magistrate in so 
holding. The CH.se must he remit Usl to him 
with the direction to convict. —JfowGATK v. 
lUwii (1929), HI Ij. T. 512 ; 93 J. P. 127 ; 
45 T. L. It. 426; 73 Hoi. .lo. 253; 27 L. G. H. 
432 ; 28 Cox, C. (\ 633, 1). (\ 


Part V.- -Races and Racecourses. 


472. Add. Annotation : —RetA. Weddle, Beck v. 

Hackett, [1929] 1 K. B. 321. 

479. Add. Annotation : — Dlstd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 


483. Add. Annotation : — Retd. Ellesmere v. Wal- 
lace, 1 1929] 2 Ch. 1 . 

484. Add. Annotation : -Refd. Ellesmere v. Wal- 
lace, [1929)2 Ch. 1. 


[1927] 4 D. L. R. 619 ; 48 Can. Crira. 
Cas. 154. — CAN. 

iq. Conducting loUery — Sufficiency of 
evidence — Finding of tickets <& para- 
phemaita .] — Where a charge Is laid 
under Criminal Code, s. 2.16, evidence 
that tickets Sc other paraphernalia 
suitable for lottery purposes were 
found on the premises of the accused 
does not amount to a pnmd facie case. 
— R. V. WONO Sim. [1929] 1 D. L. K. 
240: 50 Can. Crim. Cos. 231; [1928] 
3. W. W. R. 492.— CAN. 

PART IV. SECT. 3. 
sL Art unions — Whether exempt under 
CHminal Code. e. 236.}-^. ». LkBlakc 
( 1926), 46 Can. Crtm. Cas. 38.— 

PART IV. SECT. 5, SUB-SECT. 1. 

q t. .] — Deft*, oondttcted in 

publio a series of games known as 
diggers’ bagatelle." Bystanders were 
invited to take part in each game on 
payment of threepence to defts. The 

J.8. 


u inner of a game received from defts. 
the sum of ninepence, & bocunio 
entitled to Join in the next game u it it- 
out oiiarge : —Held : defts. did not 
thereby " dispose " of any " ijropt rty ” 
within Police Offences Act, lUl'i. 
H. 88 (6).— l)i:ici.fcy v. MoKvoi. [1928] 
V. L. li. 117 ; 11928] Argus L. It. 47.-- 
AUS. 

sw. Sale of gambling device.] — A vio- 
' latJon of Criminal Code, s. 236 (b>. may 
I be proved, althoagh there is nu evidence 
I that at the time of the sale uf the devise 
lu question. e.g.. a punch board, there 
uas a oousciouB arrangement betwoou 
I the buyer Sc seller that some property 
would be disposed of bv ihaa<Ai by 
means of the device. I'he essential 
I inquiry Is. what is the purpose or 
known Intended use of the device - - 
i R. V. Hkisr. (1926) 1 D. L. H. 60; 

' [1025] 3 W. W. R, 724.- CAN. 

' PART V. SECT. 1, SUB-SECT. 3. 
i sv. Coursing — Use oj mechanical hare 
— Whether wUhin Qaming db Betting 
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I Act, 1912, B. 7.] — llosp. attended a 
, lioonHcd racuc'ourso on which a sport 
) consisting of the pursuit of a inechanlcaJ 
hare by dugs was held, Sc made bets 
on several of tlio dogs, lie was charged 
iieforo u magistrate witli an ottoiicv 
under above scot , & the mugistrute 
hold, as a mutter of law, on tho evidence 
before him, that the puiKiiit of u 
merhanleal hare by dogs was " coui’s- 
Ing ’’ within above sect.. Sc dlsmlsHcd 
tho information’ — tho pursuit 
of a mcciianir:»i1 haio by dogs was not 
“ coursing " within iiliovo soft., Sc 
tlio determination of tlio magistrate 
was erroneous la point of law.— - 
Kkiao V . MoLaciilan a928), 28 

.S. U. N. H. W. 510 ; 45 N. .H. W. W. N. 
143. - AUS. 

PART V. SECT. 3. 

484 I. Finality of decision — Absence 
of final decision .] — Whore a challonge 
cup, to be won lu a bicycle race between 
competiiig clubs, was held by trustees 
under aamstroinent of trust, by which 
63 



Cum 48ft-«M. 


Enolish akb Empiss Dioest Sufpiauemt. 


Part VI. — Competitions. 


406. Add. Annotation Distd. Suttie v. Crosswell 
(1026), 42 T. I^. B. 76. 

407. Add. Annotation : — ^Reld. Suttie v. Crosswell 
(1926), 42 T. L. B. 76. 

408. Add. Annotation: — Apld. Suttie v. Crosswell 
(1926), 42 T. L. B. 76. 

501, Add. Annotation: — ^Refd. Suttie v. Oresswell 
(1926), 42 T. L. B. 76. 

502. Add. Annotation : — As to (3) Retd. Greenberg 
V. Cooperstein, [1926] Ch. 667. 

504a. Determination of order of popularity of 

specified articles.] — The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in Which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A number of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to be accom- 


panied by part of a bag or wrapper from one 
of the named articles: — Held: sinoe the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was material on which a magistrate was 
justified in finding that the result depended 
entirely on chance & in convicting the 
advertising manager of the promoters of an 
offence under Lotteries Act. 1823 (c. 60), s. 41. 
—Hobbs t>. Ward (1929), 93 J. P. 168 ; 46 
T. L. B. 373 ; 27 L. G. B. 410, D. 0. 

Annf^imi FoUd. ChoUto v. Warreuder (1930), 91J. P. Jo. 

800. 

504b. Determination of order of popularity of 

theatrical rOles.] — Chaltjs v. Wabbender 
(1930), 94 J. P. Jo. 800 ; 74 Sol. Jo. 849, 
D. C. 

505. Add. Annotation : — ^Apld. Hobbs v. Ward 
(1929), 93 J. P. 163. 

506. Add. Annotation : — ^Dlstd. Hobbs v. Ward 
(1929), 93 J. P. 163. 


all arrangomoatfl portaining: to iho 
coiirse, race, proteBia & matters “ coii- 
ziected with, the welfare of the oup ’* 
were to be decided by tbe trustees 
aooordiuK to certain rules, the ot., 
upon the more allegation of fraud, & 
before any decision of the trustees, 
refused to exorcise jurisdiction restrain- 
ing the trustees from parting with the 
oup to an alleged winner under protest, 
upon the ground that one of the win- 
ning riders did not go round the course, 
that being a niutior of fact for the 
decision of the trusteos. — Ross v. Oru 
(1894), 25 O. R. 595.— CAN. 

484 if. ~ — Appeal to committee of 
Turf Club — Powers of commUlet,] - 
Montoomkrt r. Lkr Si'SERK (1926), 
29 W. A. L. R. 70.— AUS. 


PART VI. SECT. 1. 

d 1. llaript of money vrUA 

couptms— Whether offence under Street 


JJeUing Act .] — In a oomplaint under 
Street Betting Act. 1906, It was proved 
that accused received in the street 
from various persona a large niunber of 
sUpp aooompanJod by sums of money. 
The slips were odd pieces of paper, 
upon each of which were writ ton tho 
names of at least one group of oight 
football teams, to whion was added a 
name, number or other symbol, for 
Identifying the sender of the slip. 
Accused did not submit lists of football 
teams fur the purpose of selection, 
tho names of siicu teams being selected 
by the senders of tho slips u’oni llsto 
of teams advertised or reported In the 
nubile pross to play on the Saturday 
following the date on which the slips 
were wcelved by accused. The teams 
selected uorc thnso which the senders 
of the slips predicted would bo winning 
teams on that Saturday. Along with 
each slip was sent Is ,theundurstanding 
being that, after the results ot the 
matclies were published, accused would 


uxamino the forecasts made, ft thure- 
alter would deduct from the money 
received a sum in name of commission, 
& hand over tho balance to tho person 
sending in tbe correct forecast if only 
one forecast was correct, or. If more 
than one forecast was correct, an equal 
share of such balance to each of tho 
senders of correct foreoasts. If no 
correct selection was sent in, there 
was no distribution, ft tho wholo 
contributions were carried forward to 
tho next week ; which procedure was 
repeated until a correct forecast was 
made, or imtil the end of the football 
season arrived, when if there had been 
no correct soleotion received, the 
money In hand, less a commission to the 
aooused, was distributed among those 
who had sent it : — Held : accused was 
engaged in betting transactions ft was 
guilty of an oflenoo imder Street 
Betting Act, 1006 — Ykudall v. 
McQuiLKia, 11928] 8. O. (J.) 54.~ 
SCOT. 
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GAS. 

Part II. — Lands and Works. 


10. Add. CUcdiom :—94 L. J. Ch. 382 ; 133 L. T. 
666 ; 89 J. P. 177 ; 23 L. G. R. 625. 

16a. Country road.] — llie word 

“ street,” as used in Gasworks Clauses Act, 
1847 (c. 16), s. 6, is not necessarily confined 
to what is ordinarily known as a street, & 


over which there is a public right of way. 
A country lane with certain residences 
abutting upon it may bo a street, although 
it has not been dedicated to the public & no 
public right of way exists. — Pavieh v. Ripon 
OORPN., [1928] Oh. 881 ; 97 1.. J. Oh. 479 ; 
139 L. T. 630 ; 92 J. V. ITiIi ; 26 L. 0. R. .^»30. 


Part III. — Supply of Gas. 


31. Add. AnnoUttion : — Refd. Scainmell v. Hurley, 
[1929] 1 K. B. 419. 

37. Add. Annotation: — Refd. R. v. Electricity 
Oomrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 

48. Add. Annotation : — Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1920] Ch. 992. 

51a. Duration of agreement to supply — ^Power to 
terminate.] — In 1900 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., &> by sect. 7 the 
statutory co. took the benefit ol all contracts 
& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement und<‘r seal with 
the council in which it was recited that before 
the passing of the Act “ it was agreed by A 
between the i)redecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
force &> be binding on both parties until 
the council should determine the same,” 
that ” it has been deemed desirable by the 
said parties hereto that, the terms of the said 
agreement for the public lighting shall be 
set out as hereinafter mentioned.” By the 


operative pait of t lu' agreomcuit the co. 
agi'ced tc> liglit all the public lamps within 
the district ” from A; after tho first day in 
Hept. in every year up to the frdlowing first 
day of May inehisivo ” on ef*rtain terms ; A 
provisions were made for increasing tho 
number of lamps. There was no provision as 
to the period for whicli the agr(‘ement was 
to run or giving eitlier party a right t(t 
determine it. By a sunplerm'ntal agreement 
daknl June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 jo) 
ppc'vided that now lanterns supplied by the 
CO. should become tla* X)roperty of the council 
without payment affcT fifteen years if the 
agr(‘oments contmiu*d for so long, ” A; if 
the said agreements l^e d(»lermined bcfor(» 
tho expiration of sueii period ” tiie council 
were to pay for them. On Apr. 30, 1927, tho 
council gave notice to determine the agree- 
ment on Aug. 31, 1927: — Held: liaviug 
regard to the rentals m the original agree- 
ment A; clause 1 (o) of the supplementary 
agriMunent A to 'the nature of the contracts 
they were determinable by notice.- -Okkoiton 
Gas Co. v. (’hediton an Distiikt 
Ct»UNCir., ( 1928] Ch. 417 ; 97 L. J. Ch. 184 ; 
138 L. T. 723 ; 92 J. P. 76 ; 41 T. B. R. 369 ; 
72 Sol. Jo. 22.6 ; 26 J.. G. li. 325, C. A. 


Part IV. — Protection of Property of Undertakers. 

62. Add. Annotation : — As to (2) Refd. Brooke v. Bool, [1928] 2 K. B. .578. 


PART 111. SECT. 2, SUB-SECT. 5. 

ss. P<twcT8 of mttnicipalUy under- 
taker — JVo power to surcharge for delay 
tn payment.] — A municipal corpn., 
though ft may allow diHOOuntu lor 
prompt payment for eupplles of gas or 
eloctneity, cannot snreu^e for delay 
In payment unless it Is given statutory 
authority so to do. Sc no such authonty 
at present exists. — N elson City 
Gorpn. V. Bcbbkidge, [1030]. N. Z. 
L. R. 269.— N.Z. 


PART 111. SECT. 2, SUB-SECT. 6. 
sb. Refusal to pay increased rates — 
to cut off gas.y—Held : Natural 


Gas ('onseivation Acts, 1921 (c. 17), 
Sc 1922 (o. 23), wore valid.— hAMiwicii 
V. Union Natukai, Oas C<j. (Ont.), 
[1025] 4 D. L. It. 795 ; afio., 11925) 2 
U. L. It. 707 ; 56 O. U. It. 309.— CAN. 


PART IV. SECT, 2. SUB-SECT. 1. 

62 i. 6 '<m main — Damage by sufi- 
sidenct .] — A gas oo. opened a stiect in 
a city Sc laid down a gas main. The 
city corpn. oonstructod an midcr- 
ground drain, &, by reason of a sub* 
sldenoe of the drain, the gas main was 
broken. The oo. opened the street Sc 
repaired the gas main Sc tho corpn. 
reinstated the drain Sc roadway. In an 


action bv which tho corpn. noirght t<» 
n^oovvt from tiro cr>. tho cost of buch 
r»*iiujla.t<*rncnt, the oo. I)y r uuntorf hviin 
sought to TiHOver from tho (oipn tlio 
oost of mnuiiing tho gus main . //(Ul : 

tho liability of the tor on. tm tho 
damage to the gas main depended 
upon mgligenco in the < xoioiho of its 
statutory powers rauning miner ossary 
damage to thi co., A tie fnmsot proving 
such noghgenu} had not bor*n dis- 
oharged by the eo - Mi ikocomtan 
Ga.s Co. V. MumiouHVi- Ojupn., [1925) 
V. L. it. 132; 3.'i 0. Iw. it. i86; 31 
Argus h. It. 25. - AUS. 
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Cases 99—186. 


Bngush and Empire Digest Supplement. 


Part V. — Negligence and Nuisance. — Liability of 
Undertakers. 

90. Add. Annotation : — ^Refd. Sheffield Oorpn. v. Kitson, [1 929] 2 K. B. 322. 


Part VIII. — Gas Supply in the Metropolis. 


114. Add. Annotation : — Consd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
125. Add. Annotation: — As to (1) Consd. Salis- 


bury & Fordingbridge District Drainage 
Board V. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 666. 


Part X. — Undertakings without Statutory Powers. 

136. Add. Annoialiori : — ^Mentd. Musical Performers’ Protection Association, Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. B. 486. 


PART V. S5CT. 1, SUB-SECT. l.—B. 

q. For “ Escapf of gas from gas main ” 
road “ Karape of gaa — From gas main.’* 


q i. During installation of gas 

connections — Destruction of buildings by 
fire following cxploaion.\~Ileld : the 


jras CO. were liable. — C onbumebs* Gab 
Co. 1 ). R., [1927] 1 D. L. R. S64 ; [1920] 
S. C. U. 709.— CAN. 
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VoL XZ7. Cases 17— lOS. 


GIFTS. 


Part II. — Capacity to Give and to Receive Gifts 


17. Add. Annotation : — Raid. Wimbledon & 

Putney Commons Conservators v. T^ely 
(1930), 47 T. L. R. 17. 

19. Add. Annotation : — Apld. Wimbledon & 

Putney Commons Conservators v. Tucly 
(1930), 47 T. L. R. 17. 

19a. .}-^It is within the powers con- 

ferred upon the Wimbledon Ac Putney 
Commons conservators (a coi*pn. constituted 


under the provisions of the Wimbledon & 
Putney Commons Act, 1871) to pay ponsions, 
annuities, or superannuation tmowanoes to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise. — WiirnusDON Ac Pittney Com- 
mons rONSEHVATORS V. TlJKLY (1930), 47 
T. T.. U. 17 ; 71 Sol. Jo. 819. 

20. Add, Annotation : — Retd. Douchar v. Gas 
Light & Coke Co., [1925] A. C. 091. 


Part ill. — Gifts 

26a. Gift for public purposes — Whether formalities 
for compulsory acquisition apply.] — The 
formalities required for the exercise of the 
compulsory powers given by statute for 
taking land for public improvements luive 
no application to the case of a voluntary 
gift of land. — M ichaud v. Montreal (City) 
(1923), 92 L. J. P. C. 161 ; 129 L. T. 417, 

P. 0. 

54a. .] — Declarations by an mtestatc, that ho 

meant that a person with whom he ro.sided 
should have his furniture Ar effects for what 
be owed her : — Held : sufficient to entitle 
such person to take, & retain posses&iou of 
the property. — R oyston v. Hankey (1833), 

3 Moo. & S. 381. 

69, Add. Citatione: — aid) nom. Pinion v. SroNR, 
Freem. Ch. 169 ; Nels. 68. 

73a. .] — Anon. (1667), Freem. Ch. 128 ; 

22 E. R. 1104. 

73b. .] — Shales y. Shauss (1701), i 

Freem. Ch. 252 ; 1 Eq. Cas, Abr. 382 ; 22 
E. R. 1191. I 

83a. .] — When a fattier imrehascs 

property with his own mon(*y, & takes a • 


inter vivos. 

<‘oineyanco in the name of his sou, the 
law pi esumes it to be an advancement for the 
son, Ac not a trust for the father. Those who 
allege that it is a trust are bound to prove 
it, A the evidence for that purpose consists 
mainly, if not exclusively, of contemporaneous 
I ircumstances. T(‘stator 1ms transferred pro- 
perty into the names of his sons : — Held : tlioy 
were advaneeraonts, but there being doubto 
as to his solvency at the time, inquiries were 
directed on the pom< . -Christy v. (’ouutenay 
(1810), 1.3 Peav. 96; 51 IL R. 38. 

Annotafum — Consd. liatstdiio ik Sailor (1871), L. 11. 19 ICq. 

J»0. 

88a. Business In son’s name Receipt of profits 
by father -Presumption of advancement.} — 
Lewis A Parder I’kvenicic (1030), 74 
Sol. Jo. 107. 

103a. - - .] /Ip Cor.LiNdON, Collinson v, 

Coir.iNsoN (18'»3), 3 De C. M. & G. 409 ; 21 
L. T. O. S 234 ; 43 E. 11. 160, L. C. 

Amuttaltitn Consd. llonuot v. Ilennot (1879), lU Ch. D. 

171. 

108. Af/fL AnnoiniioH . -Refd. Gopcckrist Gosam 
I. Giuigai»eisaud Gosairi (1851), 6 Moo. Ind. 
\l»p. .73 


PART I. 

2 i. Essentials of gift — Transfer of 
prcfperty — Intention alone insn^cieni ] 
Jabvis V. Jaavis, (1920] 3 D. L. 11. 
897.— CAN. 

PART HI. SECT. 1, SUB-SECT. 1. 


b I. .] — McMuRTiiy t. St* WAR r 

(Alta ), [1926] 3 D. L. R. 418 . [1926] 
2 W. W. K. 463.— CAN. 


sb. Purchase by father for pupil 
daughters — DxsposUxon et registration 
in daughters' names A — Held : the 
father had made a complete Sc 
effective donation. — L inton v. Inland 
Kevbnub Combs., [1928] S. G. 209; 
13 Tax Cas. 448.— SCOT. 


PART HI. SECT. 1, SUB-SECT. 2.— 
B. (a). 

f I. .] — DioKsoN V. Chamber- 

LAND, [1927] 2 D. L. R. 429 : [1927] 

1 W. W. R. 794 ; 22 Alta. L. R. 393.— 
CAN. 

sd. What amounts to — Conduct 
recognisina right of donee .] — tiKrrFmis • 
r. Oabuston (1927), 30 W. A. L. R. 1.- 
AUS. 


PART 111. SECT. 1, SUB-SECT. 2. - 
B. (b). 

36 vl. .] — ^In an action of trover 

broBfldit to recover the value of eight 


liumlred hcuIs allofccd to have been 
wrongfully taken at the soal-liHhory, 
it api)carod tluit pltf. had found a 
(luautity of Heals panned ic tluKKod 
by one W , who had abandoned them 
hlmsilf, but had Hont a incHsuyo to 
deft, that he might take the Htals ho 
left on tho Ice. Deft proctoded to the 
locality where the Hcaw weio 8c fouml 
that pltf. had taken bomo of then’ on 
boar<f hiH vesHol, had tounted others of 
tho patch, & was in tho ait of taking 
on board his veusol the lemaindcr, lii« 
crew being then In t hargi Deft 
then took chargo of the icmainder of 
tho Hcalh & had them tom eyed on 
board hJs own vessel, & lefusid to 

f orrnit pltf. to participate in tbo Haiue 
11 an action by pltf for the seals so 
taken the Jury found for pltf . on a 
rule nun to set aside the verdht - 
Ilf Id • there was a valid gift fioiii W 
to deft, such as would »au«c a 1< gal 
transfer of property, A., furtbu. It 
was in the power of W. to transfer 
property floating on tho sea which he 
had himself the power to secure 
DoyXE V. Baktli.tt (1872), .> Mid 
L K. 440 — NFLD. 

PART HI. SECT. 1, SUB-SECT. 2. 

B. (c). 

Si 1. Whether immediate gift irUended.] 
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V. o’Ri.(i.i.y (1911), 44 
^ C. R 197. CAN. 

PART 111. SECT. 1. SUB-SECT. 2. - 
B. (e). 

n i. — - To hank tnanagfr .] — Tho 
payee of a piomlssory note payable on 
demand left It wltti his bunk for tho 
puipose of having the interest on It col- 
Iceted. Subsequently ho indorsed tho 
note to his nephew oc left It with the 
bank monagur, telling him that he 
wlslicd to eolloct the Interest on It wliilo 
he lived & to have the note dellvc red t<* 
his nephew on his d« ath, & tho mauagei 
put tho note Into a large envelope In 
tlio bank which h< Id documents 
l>i‘Iouging to tho nephew —lit Id • 
there hud b(-cn a complete gift Inttr 
VIV09 of the note.— Dtf'KHON v. 
CuAVinKKT AND, [1926) 3 D. L R. 765 ; 
[19201 2 W. W. R. 570 . 22 Alta. L. R. 
270. CAN. 

PART HI SECT. 3. SUB-SECT. 3. 

113 i. Contrary intention of donor— 
InxrftlmeiUs as trustee for daughters.^— 
Held tlio ciri umatanccs did not rebut 
the picsumptlon that the money was 
intruded as an Oilvanooment to tho 
ituldreii JosBa v. Kinnbab (18B2>, 
10 N. fa. R. (4 R. & G.) 1.— CAN. 



Cuu 119-«7ea. 


English and Empike Digest Supplement. 


119. Add. Annotation : — Refd. Lcswis & Barder v. 
Piczenick (1030), 74 Sol. To. 107. 

128. Add. Annotation : — Mentd. Be Bums, Public 
Trustee v. Ingle, fl929J 1 Ch. 677. 

160a. .1 — Berkley v. Byder 

(1762), 2 Ves. Sen. 533 ; 28 E. B. 340, L. O. 

Annotation : — Mentd. Soltau v. De Held (1861), 2 Sim. N. S. 

183. 

171. Add. Annotation: — Consd. Be Wilkinson, 
Page V. Public Trustee, [1926] Oh. 842. 

172. Add. Annotation: — Consd. Cohen v. Sellar, 
[1920] 1 K. B. 636. 

173. Add. Annotation Consd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

174. Add. Annotation: — Consd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

175. Add. Annotation :— Consd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

176a. .] — (1) If a man who has 

promised to marry a woman, & has given to 
her an engagement ring in contemplation of 


marriage, refuses without legal justification 
to carry out his promise, ho cannot demand 
the return of the engagement ring. 

(2) Senible .* if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift &> to carry out her promise, she must 
return the ring. 

(3) Senible : if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other. — Cohen v. 
Sellar, [1926] 1 K. B. 636 ; 95 L. J. K. B. 
629 ; 136 L. T. 21 ; 42 T. L. B. 409 ; 70 
Sol. Jo. 505. 

191. Add. Annotation : — Refd. Coleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

192. Add. Annotations : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd. 
Oldham V. Sheffield Corpn. (1927), 136 L. T. 
681 ; Addie B. & Sons (Collieries) v. Dum- 
breck, [1929] A. C. 358. 


Part IV. — Incomplete Gifts 


206. Add. 'Annotation : — Dlstd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

227. Add. Annotation : — Overd. Be Swinburne, 
Sutton V. Featherley (1926), 70 Sol. Jo. 64. 

228. For the paragraph in original volume sub- 
stitute the following paragraph : — 

Non-payment due to suspicious signature 

— Subsequent death of donor.] — ^A lady, in her 
last illness, gave a cheque for £700 to a 
person with whom she had lived for some 
time, & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
resented: — Held: the cheque not having 
een paid, there was no valid d: effectual giiK 


of the money to the donee. — Be Swinburne, 
Sutton v. Featherley, [1926] 1 Ch. 38 ; 
95 L. J. Ch. 104 ; 134 L. T. 121 ; 70 Sol. Jo. 
64, C. A. 

Compare original volume, p. 642, No. 292. 
259. Add. Annotation : — ^Distd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 170. 

268. Add. Annotations : — ^Apld. Be Comberbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [1928] 2 K. B. 501. 

269. Add. Annotation : — ^Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

276a. Incomplete gift of real estate.] — Be 

Comberbach, Saunderson v. Jackson (1929), 
73 Sol. Jo. 403. 


PART III. SECT. 7, SUB-SECT. 1. 

»g. Oift subjiH tu comliium — Whethtr 
nhtoUite oift condition void — Or gift 
of lift e8UiU.]—AM3ATi Khan v. AsmtAK 
Khan (1989), .'i6 L. H. Ind. App. 213.— 


PART III. SECT. 7. SUB-SECT. 2. 

172 V. .] — A present 

Tuado by an onRoeed man tu his dauo6o. 
In -view of marilaso, 6c intended for tho 
use of both of them during their court- 
ship & after tboir marriage, is recover- 
able by his personal representative 
where ho dies hofuro the marriage & 
during the ooniinuanco of the onga^- 
ment. — Sukppakd v. Kobinhon, 11928] 
« D. L. 11. 347 ; 1192812 W. W’. 11. 236 ; 
23 Alta. L. U. 461.— CAN. 


mout itself before tho ct. from which 
to draw conclusions, it must bo held 
to be the u:kOluBiye Sc oouclusive evi- 
dence of tbo contract between tho 

E artics. — J ohn Dkkiub Plow Co., 
iTi). V. PcTSiis Sc Bpoun, [1929] 2 
D. h. H. 103; 23 S. L. 11. 218; [1928] 
3 W. W. It. 686.— CAN. 

PART III. SECT. 10. SUB-SECT. 2. 

■m. (hft of land subject to mortgage .] — 
Wliore a father makes a gift of land to 
his son, the presumption is that it is 
made subject to mtges. wbioh then 
ootually exist against the land, Inolud- 
ing a mtge. which had not been 
re^storod at tho date of the gift. — 
Oiuedn(T/uk V. Doltnsky (Alta.), [1927] 
8 W. W. R. 696.— CAN. 


PART III. SECT. 8. 

187 i. Onus of proof on donee— Orant 
purporting to be for considcratum.l 
Where a ounvoyanco or mtge. is 
expressed to bo for valuable considoro- 
tlon, but the fact is that none was paid, 
nothing but the clearest ovidouce can 
avnil to show that a gift was intended. 
W hero there is nothing but tho instru- 


PART IV. SECT. 1. SUB-SBCT. 1. 

h i. .J — ^Morton v. Briohottbk. 

[1927] 1 D. L. R, 1009 ; [1927] S. C. R. 
118.— CAN. 


PART IV. SECT. 2, SUB-SECT. 1.— B. 

r i. — — Document not completed — 
Nor proved io be document made by 
donor, ] — Reilly v. Woodworth (1924), 


51 N. B. R. 153.— CAN. 

PART IV. SECT. 2. SUB-SECT. 2. 

t 1. .] — Hovet 0. 

Flkquso.n (1871), 18 Gr. 498.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

o i. .]—Ke Jenkins & Brash v. 

VuixjAN Iron Works, Brat v. Vuloan 
Iron Woiufs (B.O.), [1927] 1 D. L. R. 
1099.— CAN. 


PART IV. SECT. 3. 
ap. Demorrepossesstnghimself of trans- 
fer cf* certificate of title — Before transfer 
registered.] — Registered owner of laud, 
with intention of making a gift of it 
to S.. deliverod to the father of S. a 
transfer of the land to S. &; the duplicate 
cortlfloate of title. He subsequently 
repossessed himself of the transfer Sc 
oertifleate before S. had an opportunity 
to register the transfer which he 
destroyed : — Held : the inchoate gift 
to 8. was efteotually revoked Sc S. was 
not entitled to be recorded as owner 
of the land. — Smith v. Smith (1915), 
19 D. L. K. 192 ; 31 W. L. R. 607 ; 
8 W. W. R. 1077.— CAN. 
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Part V. — Gifts 

292. Add, AnnoteUion: — As to (1) Consd. Re 
Swinburne, Sutton v, Featherley (1925), 70 
Sol. Jo. 64. 

294a. .] — Senible : when testator, 

in his lifetime, hands over to a person a sum 
of money, & directs him, out of it, to pay the 
expenses consequent on his sickness, & in case 
of death, his funeral expenses, such money 
does not pass under the will. — In the Goods of 
Toomy (1864), 3 Sw. & Tr. 502 ; 34 L, J. 
P. M. & A. 3 ; 28 J. P. 824 ; 13 W. R. 100 ; 
164 E. R. 1393. 

827. Add, Annotation : — ^Refd. Be Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 
64. 

380a. .] — Re While, Wilpord v. While, 

[1928] W. N. 182. 

831. Add. Annotation : — ^Refd. Be Swinburne, 
Sutton V. Featherley (1925), 70 Sol. Jo. 04. 


mortis causa. 

337a. — .] —Whore testator, in his lost illness, 

said he wanted to leave something to C., 
then dirc'cted her father to get mtge. deeds 
out of a box in his rodm, & said he should 
give the deeds for C., &: handed them over to 
her father : —Held : the gift was a good 
donaUo mortis causiU iin the donee was 
entitled to the money secured by the deeds. — 
Jte Patterson, Mitoukij. v. Smith (1861), 
10 L. T. 520 ; 10 .Fur. N. S. 57S ; on appeal^ 
4 I)e O. J. & Sm. 422. 

347. Add, Citalion8:—d6 L. J. Ch. 204 ; 133 L. T. 
465. 

372. Add, A7inotnt}on : — Refd. Re Swinburne, 
Sutton V. Featlieiley, [1926J Oh. 38. 

390a. Donee with access to keys -Presumption 
of fraud.] —Simms r. Cox (1824), 3 L. J. O. S. 
K.B. U. 


PART V. SECT. 1. 

■r. Orounds for settina aside — Undue 
influence — Oift by parishioner to parish 
priest .] — Bohan v. Walker, 11928] 
4 D. L. R. 630.— CAN. 

PART V. SECT. 2. SUB-SECT. 2.- A. 

•t. Receipts issued to transfene of 
slock by Hanks of England rf* Ireland .] — 
Neither the receipt isaued by the Bank 
of Eofflaud to a tranaforee of India 
51 per cent, stock, 1032, which con- 
tained particulars of the consideration 
paid for the “ interest or share in th« 
stock transferred,” nor the receipt 
issued by the Bank of Ireland to a 
transferee of 3 per cent, local loans 
stock, can be the subject of a donatio 
mortis causd.—Re M'Wly, Rtav v. 


C ASHIN Sc Cos riLiJAt, 11928]! J{ IHO. 

IR. 


PART V. SECT. 2, SUB-$ECT. 2. - 
B. (b). 

811 mii. .J — A donatio 

mortis causd may bo mode by the donoi 
placing money upon deposit roiadpt 
In the joint names of hlmstlf Sc the 
donee. The handing of the ileposlt 
receipt to the donee Is suffleient do- 
lively, Sc a diiectiou by the donor to tho 
donee to make certain payments out 
of tho money does not In\alMl«te the 
gift. — Faynl V. Maufin (1024), .>9 
1. L. T. 11.— IR, 



m/ nt dclirerid to thini inirtyfor tlomi.h- 
III Id • all the essential conditions of 
a valid Sc oflot tual donatio mortii inusd 
had been vstablishoil - Nki^on r 
riiuuKNnvL Ahhuuam n. Co., II929J 
N. I. 113. -IR. 

PART V. SECT. 3, SUB-SECT. 3. B. 

374 V. 1 the dellverv b\ 

a person in extremis of the k« >s of lits 
safe, aw ompanied by tho VNords, " Thev 
lead to eveiviitiiig 1 have gut, evi la- 
thing I have got Is voiiis ’* . I/ild lo 
operate us a dotuUw mortis to usd of tho 
things ill the safe other Ihun the niiiney 
in .1 bank u presented tiy a puss book 
fcMirid in tile safe. — C uhai K v. Uvv, 
I!92»| i 1) L. 11. 1028. 11025] 2 

W. W. It. 7I.>. CAN. 
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English and Empieb Digest Supplement. 


GUARANTEE AND INDEMNITY. 

Part I. — Characteristics of Guarantee. 

13. Add. Annotation : — Generally, Mentd. Re Harrington Motor Co, (1927), 44 T. L. B. 58. 


41. 

45. 

88 . 


Part II. — Requisites 

Add. Annotation : — ^Distd. Hardio & Lane v. \ 121. 
Chilton, [1928] 2 K. B. 300. 

Add. Annotation : — As to (2) Refd. Re Lloyds 
Bank, Ltd., Bomze v. Bomze (1930), 47 134 . 

T. L. R. 38. 

Add. Annotation: — ^Refd. Hawkesworth r. 
Thimer (1980), 46 T. L. R. 389. 


of Guarantee. 

A dd. Annotation : — Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

Add. Annotations : — Refd. Hall v. I. B. Comrs. 
(1926), 135 L. T. 759; Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410. 


Part III. — Proof of Guarantee. 


186. Add. Annotation : — Mentd. Houghton v, Not- 
hard, Lowe & Wills (1927), 44 T. T,. B. 76. 
203. Add. Annotation: — ^Mentd. Jones v. Great 
Western By. Co. (1930), 47 T. L. R. 89. 

257. Add, Annotation : — Refd. Royal Exchange 
Assce. V. Hope, [1928] Ch. 179. 

205. Add. Amiotati on Apid, Farr, Smith r. 
Messers (1927), 44 T. L. R. 48. 


323. Add. Annotation Refd. Franco-British Ship 
Store Co. v. Gompagnie des Chargeurs 
Fran^aise (1926), 42 T. L. R. 735. 

345. Add. Annotations : — Dlstd. Reckitt v. Barnett, 
Pembroke & Slater, [1929J A. C. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


PART I. 


b i. Origin/il distinguished 

from rollateral contract.] He Thomson, 
11 9271 2 D. L. R. 264 ; 60 O. L. R. 165. 

—CAN. 

13 I. .]— The more fact that a 

particular oKroeincut luay fcnuinuto 
ill a liability for tho debt of oaiothcr 
does not uiako It a guorantoo Instoad 
of an Indenuilly where tho former is 
not its inuuodiate or main objoct.- - 
McPherson v. Forlono, [19281 3 
W. W. R. 45 ; 37 Man. L. R. 608.— 
GAN. 

sa. Distinguished from direction to 
fumitdi goods on credit of principtil.] — 
Guabett V. Hutchinson (1860), lO 
O. P. 265.— CAN. 

lb. Distinguishid from nocniion 0 / 
conirati ,] — National Poij<: Ac Tkk\’i- 
iNO Co. r. Rluk Rivkr J’oj.k Ac Th- 
(’o. (11. C.), 1192UJ 3 P. li. H. 038. 


PART II. SECT. 1. 

■ 0 . Fidelity guarantee — Primary 
obligatton of principal.] — R. r. Black 
(Out.) (1899), 8 Exoh. C. R. 236.~CAN. 


PART II. SECT. S, SUB-SECT. 2. 

44 ii. For benefit of third 

party .] — Where a zuarriod woman 
signs an instrument at the request of 
her husband, not for his boneflt, but 
for tho accommodation of a friund or 
relative of his, the ovidonco neoossary 
to prove that imdue Inlluence was 
cxcroiAt'd by the husband must be 
much stronger than would be neoossary 


had tho signature been obtained for 
tho husband’s benoflt. — W atkins 
(J. R.) Ck). V. Nobkut (Alta.), 119201 
1 D. L. R. 526 ; [1928) 1 W. W. R. 166. 
—CAN. 


Por benefit of husband.] - 

See Husband & Wife, Nob. 1370 i, 
1370 11, post. 


V. Plummer (1844), 4 N. B. R. (2 Eerr) 
418.- CAN. 

‘PART III. SECT. 1, SUB-SECT. 1.— A. 

■e. Verbal agreement of guarantee 
or suretyship.] — Held: unenforceable 
becauBo of Stat. Frauds. —Doyle v. 
McKinnon, [1926] 3 D. L. R. 334 ; 67 
O. L. R. 104.— CAN. 


PART II. SECT. 4, SUB-SECT. 1. 

66 vi. .] — Caaipbell v. MoIsaac 

(^U73), 9 N. S. R. (3 G. & O.) 287.— 

65 vii. .] R. bad a contract 

ulth deft., the o>\uct of a biiildlnR. to 
do BOiue \^ork theivfui. I’ltfs. HujjpUcd 
R. on credit, with material fur tho 
u ork ; Ac, nllcging a promise by deft. 
U) pay for the material if R. did not, 
sued deft, us upon a gnamuteo, R. 
luiNing failed to pay: -Jltld : there 
being nothing in the evidence to 
suggest that there was any bargabi 
with deft, that pltfs. would not register 
a mechaulo’s lien on doft.’s property, 
then' w’as no couslderatiou for the 
alleged promise of deft. — E rskink- 
Smith Co. o. Rordioxal , 11929) 2 
1). L. R. 877 ; 63 O. h. R. 621.- CAN. 


PART III. SECT. 1, SUB-SECT. 1.— B. 

if. l^omisc to guarantee dividend <£' 
stoek.y—Ueld : not a guarantee to 
which Stat. Frauds, R. S. O., 1914 
(c. 102), 8. 0, applied. — Quance v. 
Brown, [1920) 2 D. L. R. 824 ; 58 
O. L. R. f,78.— CAN. 


PART III. SECT. 1, SUB-SECT. 2.— A. 

196 ill. .) — Tuppeb V. Crowe 

(1862), 15 N. S. R. (3 R. & G.) 261.— 
CAN. 

196 iv. .1 — Carr v. Bank ok 

Montreal, [1929] 3 1). L. R. 54 ; 63 
U. L. R. 54 1.— CAN. 


•q. Represeniations xoiihin C. S. U. C., 
c, 46, 8. 10 — As to solvency of trader — 
XecessUy for wrUing .] — McLean v. 
Dun (1877), 1 A. R. 153.— CAN. 


PART II. SECT. 4. SUB-SECT. 3.— A. 

id. Agree.meni by baihe to deliver goods 
to purchaser — Promise by vendor to 
indemnity bailee against loss xf goods 
not according to contrar*.] — Hcbl: tho 
agreement to deliver, Ac not the delivery 
itself, formed the consideration for 
the promise to indemnify. — <? unnaiu> 


PART HI. SECT. 2, SUB-SECT. 2. 

263 i. Promise to stranger — Surety, 
guarantor or bad .] — A promise to 
indemnify one who is a surety, 
guarantor or ball for a third person is 
not within Stat. Frauds. — McPherson 
r. Forlono. [1928] 3 W. W. R. 45; 
37 Man. L. R. 608.— CAN. 
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368. AM, Animiatwn MenW. Royal Bxchanjre 
Assce. V. Hope, [1928] Ch. 179. 

407. AM, Annotation MenW. Kimber Coal Co. 
V. Stone &: Bolfe, [1928] A. C. 414. 


Part IV. — Interpretation. 


A2\, Add. Annotation: — Reid. Allen w. Koval 
Bank of Canada (1936), 95 L. J. P. C. 17. 


Part V. — Liability of the Surety. 


445. Add. AfinotcUion : — ^MenW. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 Ji. J. Cli. 
358. 

479. AM. Annotation: — Reid. Smilli r. Wood 
(1928), 139 L. T. 250. 

483. Add. Annotation : — Generally^ Mentd. Den- 
ncrley v. Prestwich XJ. D. C. (1929), 141 L. T. 
602. 

571. Add. Annotation : — As to (3) Refd. Ifoyal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
574. AM. Citation : — 11 Exch. 623. 

587. After this case add “ Sufilciency ol 


consideration.] - Sec IiANDi.oiu» & Tmnant, 
No. 4142a.” 

608. .4fW. Annotation! :— Expld. Kldt^r v. Noi-thcott, 
[1930] 2 Ch. 422. 

628. Add. Annotations : — Apld. .Re Houlder, [1929] 
1 Ch. 205. Refd. He Femton, Ex p. Fenton 
Toxlilo Assocn. (1930), 99 L. J. Ch. 368. 

631. Add. Annotaiio7i: — Distd. Re Houlder, [1929] 
1 Ch. 205. 

679. Add. Annotations : - Reid. Kockitt v, Barnett, 
IVmbroko A Slater, [1928] 2 K. B. 244. 
Mentd. Krtnlitbank Cossel G. m. b. H. v, 
Schenkors, 11927] 1 K. B. 820. 


Part VI. — Surety’s Rights against Creditor. 

782a. .]— Bkckett v. Booth (1708), 2 i Fi*nton 'Poxtilo Assocn. (1930), 99 L. J. (’h. 

Eq. Cas. Abr. 595 ; 22 E. K. 500, L. C. | 3,58. 

) 809. Add. Annotation :- -Retd. Smitli v. Wood 
788. Add. Annotation Consd. He Fenton, JCx p. ' (1928), 139 h. T. 250. 


PART IV. SECT. 2, SUB-SECT. 1. 

ah. 2'o mppjy ruane of principal 
debtor — Not admiasible.] — Imperiai. 
Bank ok Canada r. Nixon, ri»2G] 
4 D. L. R. 1052 ; 5U O. L. R. 538.— 

CAN. 

PART V. SECT. 1. 


449 i. Disposition hy surety of pro- 
perty — To evade liahthty- -Void.]— A 
guarantor Is not more justiUed In placlnsr 
the whole of Ills property out of the 
reach of liability to pay tho debt than 
is the principal debtor.— Bi.ifDOKK r. 
OSACHOKF, fl92Si 3 D. L, It. 170 ; [1028] 
2 W. W. R. 150 ; 22 .‘^aak. I.. It. .‘):{3. — 
CAN. 


PART V. SECT. 2, SUB-SECT. 1. B. 

k i. Cfiven for due performance 

of duties hy inspector — Inspector liable 
for default of his deputy — Deputy also 
covered by guarantee .] — Verkatt i*. 
McAuday (1884), 5 O. R. 313.- CAN. 


itnarantor*, iiiuitod t(» (ho maxiiiiiim 
mentioned ; 5: tho -uit was conHo* 
i (luontly prematnro.- ihiiixii’M v. Mit* 
I (1U29), I. 1,. It. 57 Cale. 7(>i. 

'IND. 

ak. Under guarantee for payimiit of 
compensation for land umpulsonly 
acquired,]- Mithuav r. TiloMi’SON, 3 
Unt. Diff. .'*953-4. -CAN. 

si. Under guarantee for jtnci of goads.] 
— Ooii.vfK V. McLeod (18(52), 110. 1*. 

I 348.— CAN. 

am. Hunky Co., Ltd. t>. 

. BiUMl.VGniM (1909), 7 E. L. R. 16.5. 

I CAN. 

an. Uruler guarantee for delivery of 
I OOOds.) — GEOUGE V. BRAYI.EY (1873), 

N. JJ. Dig. 397-8.— CAN. 


BO. .]--HIGBY V. 

(1853), 10 U. C. R. 222.— 


Cl’Mill.NGS 

CAN. 


ap. Under guarantee for paymert of 
demurrage.] —AN AUHRy v. Nat’i-.SujiU'I y 
Co.. 11927] 1 D. L. R. 554.— CAN. 


PART V. SECT. 2, SUB-SECT. 2.— F. 

aj. Failure of consideraium — Surely 
discharged .] — Tho mle of law is flnnlj 
ostablisbod that the total failuro of the 
consideration for a surety’s promise of 
guarantee has the effect nf discharging I 
him. — Gdrdas Malram (2havd v. , 
Gdranditta Mad (1929), 1. L. R. 11 ! 
Lah. 77.— IND. 


so. Notice hy surety to creditor- -Asking 
for liraitution of Ixumlity to fired sum — 
Not acted uprm by creditor- — fCffrrt nf. ] - 
Watkins J. R, Co. v. TIobkhtson, 
[1928] 1 I). L. R. 979.— CAN. 

PART V. SECT. 3, SUB-SECT. 2. -A. 

ar. Money received try sheriff .] — 
ScMMEKH w, Hamilton (1840), 6 o. S. 
113.— CAN. 


I of thiMii ('OTitiriuIng guarantees, &. 
( lierofore, t>ari)l evidence was not 
lulmlsHlblo to show tliat tho lta)>Uity 
I thereunder was Intended to he limited 
I (o certain specillc transactions.— 
Cavadian IU.vk ok CoMMKIU’E V. 
Koio’-m^n fir Cnienur, [192H) 4 I). L. It. 

I 87 ; (l»2Mj 2 W. W. If. (502.— CAN. 

PART V. SECT. 4, SUB-SECT. 2. 

I aw. Inspector -J.efnull of dejmly 
in‘.pector.] Held: the surety was 
liatilo, fir the f>u>t of there l*eing a 
ii'inedy also on the deputy inspector’s 
I l»ond was no answer. — Veiiuatt v. 

I M('Aui.ay ( 1881), 5 {). R. 313. -CAN. 

PART V. SECT. 7. SUB-SECT. 1. 

sx. AfUr Judgment by default — 
Whether amenrhncnl allowed .] — ^SOOTT 
t V. M’UONALI) (1811), (> U. a. 238.- -CAN. 

' PART V. SECT. 7, SUB-SECT. 6. 

728 il. .}- lie TnoM- 

SON. (1926] i D. L. U. 755 ; 59 O. L. it. 
449.— CAN. 

PART VI. SECT. 3, SUB-SECT. 3. 

775 ii. .1- ItEVII.iON 

VVkoLESALK. Lti*. V. Nemirsky, llU'Jf}} 

2 I). L. U. 374; [19201 2 W. W. It. 100; 

7 C. Ii. II. 583. —CAN. 

PART VI. SECT. 4, SUB-SECT. 2. -A. 


PART V. SECT. 3, SUB-SECT. 1. 

666 iv. .] — S. lent O. a lai'go j 

sum of money on a mtge. by G., fit a 
guarantee by applts. for the “ debt j 
that shall ultimately be duo to R. from , 
G.’* with a maximum liability of 
Rs. 18 lakhs: — Held: tho guarantee > 
was to the effect that the debt that , 
shall remain due after realising tho I 
seonrittoB was to be borne by the 1 


at. Money received hy de facto 

sheriff colore officii.] — Kent v. Mercer 
(18(52), 12 C. P. 30.— CAN. 

PART V. SECT. 4, SUB-SECT. 1. - B. 

sv. Admissibility of parol evvU net - 
To show liabUily limited to specific 
transactions .] — The giiarantoe bonds 
in question herein which were given 
to pltf. beuik held to be on the face I 


782 iv. Against assiyncc of 

' interest xn security.]- OviiKK'rr v. 
JonNHTo.VB (1807), 13 Gr. 30. — ^OAN. 

782 V. Ilights of mortgagee 

of surety.]— OV AY v. BOULTHOKPE 
(1869), 10 Gr. 449.— CAN. 

782 Vi. Further advance by 

rreditor to debUrr.] — Be Hamilton 
Thi/sts (1895), 10 Man. L. B. 673. 
CAN. 
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CMw iU^tM. EmusH axij > Eupibs DiaEST Sufpiehbnt. 

»!•. AmaluUon i—At to (2) ApM. Snitli v. 849. Add. AnnotaUon .-rApW. Be Honlder, [1829J 
wood (l«28), 188 L. T. 260. 1 CSi. 205 

•H. Add. AtmolaHon .-—As to (2) RoU, Smttli v. 851. Add. AnnotaUon .— Apld. Be Houldor, [1920] 
Wood (1928), 138 L. T. 260. 1 Oh. 205. 


Part VII. — Surety’s Rights against Principal Debtor. 


876. Add, J nnotation : — ^Mentd, Akt. Bampskiba 
Steinsiad v, Pearson (1927), 187 L. T. 633. 
888. Add. Annotation : — ^Refd. Be Anderson>Berry, 
Harris v. Griffith, [1928] Ch. 290. 

902. A dd. Annotattonn : — As toil) Refd. Be Fenton, 
Ex p. Fenton Textile Assocn. (1930), 99 
L. J. Oh. 868. Oenerallp, Refd. Be Andcr- 
son-Berry, Harris v. Griffith, [1928] Ch. 290. i 
907. Add. Annotation : — As to (1) Retd. Be Ander- 
son-Berry, Harris v. Griffith, [1928] Ch. 
290. I 


918. Add. Annotation Held. Be Anderson-Berry, 
Harris v. Griffith, [1928] Oh. 290. 

915. Add. Annotation Refd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

947. Add. Annotation : — Refd. Liggett (Liverpool) 
V. Barclays Bank (1927), 137 L. T. 448. 

996. Add. Annotation Mentd. Biddulph & Dis- 
trict Agncultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 96 L. J. Oh. 676. 


Part VIII. — Rights and Liabilities of Co-Sureties inter se. 

1099. Add. Annotaiwn .‘—As to (1 ) Gonsd. Be 1116a. Form of order.] — Kent v. Abrahams, 
Fenton, Ex p. Fenton IVxtil Assocn (1930), [1928] W. N. 266 ; 66 L. Jo. 323. 

90 L. J. Ch. 368. 


Part IX. — Determination of the Guarantee. 

1149. Add. Annotation Retd. Albemarle Supply 1186. Add. Annotation : — Ae to (3) Gonsd. Smith v. 

Co. V. Hind, [1928] 1 K. B. 307. Wood (1928), 139 L. T. 260. 

1177. Add. Annotation : — Dlstd. Be Boulder, [1929] 1200. Add. Annotation: — ^Dlstd. Midland Motor 
1 Ch. 206. Showrooms v. Newman, [1929] 2 K. B. 266. 


PART VI. SECT. 4, SUB-SECT. 2 - 
B. (0) U. 

822 i. Asstffnnunt of judgment ]— 
.Smith v Burn (1880), 30 C. P 630.- 

CAN. 

PART VII. SECT. 1. 

iz. WhtTt land transferred as seourUy. ] 
— ScmcLTz V. Can. Surety Co. (Alta ), 
[19271 2 D. L. R. 680.— CAN. 

PART VII. SECT. 3, SUB-SECT. 2.— A. 

g i. .] — Sm iON V. Hinch (1910), 

19 Man. L. R. 705 —CAN. 

PART VII. SECT. 4, SUB-SECT 3 

987 iv. 1 — Read r. 

MoLban, [1925] 3 D. L. R. 716.- CAN 

PART VII. SECT. 4, SUB-SECT. 4. 

064 i. Itighta after debtor dtacftarged — 
Oebt due before duicharge — Payment by 
surety aftcr.\ — K. was surety for pay- 
ment of a debt due by ti to D. (J 
applied to bo doolared Insolvent & lu 
duo course G. was disohargud i>. 
then sued K. & got a decree against 
him. Thereafter K. sued G. foi 
recovery of tlio amount which he had 
been comneiled to pay : — Held the 
order of uisoharge was a ban to the 
suit. — GANaADHAK V Eanhai (1928), 
1 L R. 60 AIL 606.— IND. 

PART VII. SECT. 4, SUB-SECT. 6. 

sa. On debtor's property — Agreed to 
be dtpokiUd i« Imnk to meet surety's 
promiasory ru/tes — I'roperty garnWied 
oy cruder l — a surety havmg been 
oallod upon to pay the principal's 
de^ paid the ci^tor port of ft in 
cash K gave him his prenuissory notes 


I for the balttuoo. The piinripaJ, who 
wus Bolling his house, repaid the surol y 
' out of the proceeds the cash previously 

K ‘ ' by him & promised to deposit the 
noe of (he proceeds lu a bank to 
tbe lolnt credit of the surety & himself 
Instead of doing so, he deposited it in 
ids own name x It was garnished by 
pltf w hen the notes given bv the surety 
were nut >et duo 8c were still unpaid 
l)u an int 01 pleader issue between the 
gamiHhui the 8Uiet> who cout ended 
that Uiore had been an equltablo 
asbignnient of the money so deposited 
— Held said promise was nothing 
more than a voluntary one, never 
curriod to completion. &, therefore, 
unenforceable os against the claims 
of the principal’s other creditors.- 
Hknschel V. Huffman 8c Bank of 
Montkeai Sc Hknschxx, 11928] 2 
D. L. R. 543 ; [1928] 1 W. . R. 763.— 
CAN. 

PART VIII. SECT. 2, SUB-SECT. 2. - 
B. (a). 

1058 iv. .1- The fact that 

a settlement made by some of a number 
of co-suretics wiUi their creditor has 
not been ajpreed to by aU the co-sureties 
or fixed by Judgment docs not prevent 
those who have made the settlement 
& paid thereunder from enforoing con- 
tribution from tbe others, if the latter, 
although notified of 8c invited to take 
pait in the uegotiationB for setUoment. 
did nothing 8c made no protest with 
respect thereto. — S tkw4Rt v. Brauv. 
ri92'»l 2 D. L. R. 423; [19251 1 

W W. R. 871.— CAN. 

1058 V. — — MoNbuX V. 
Short (Alta.), {1886} 4 D. L. R. 951.— i 
CAN. I 
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I 1068 Vi. .J — Capwell v. 

Campbau (1912). 21 O. W. R. 263: 3 
! O. W. N. 610; 3D L. R. 565.— CAN. 

1068 vji. .] — Tucker v. 

Benneit, [1927] 2 D. L. B. 42 ; 00 

O. L. R. 118.— CAN. 

PART VIII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

10681. Hevsd., 35 C. L. R. 48. 

PART VIII. SECT. 2, SUB-SECT. 4.— B. 

1116 i. Apphoahon of Mercantile 
Laws Amendment Act, 1856 (e. 97), 
s. 6 — Assignmentof judgment — NeeessiUy 
for leave to issue execution.] —Where a 
creditor takes Judgment against two 
or more sureties 8c issues execution 
against each, 8c one of them pays the 
judgment, the surety so paymg Is 
entitled to stand in the place of the 
creditor 8c cany on, in his own name, 
any proceeding already taken to 
enforce the Judgment against tbe other 
surety until ho receives the amount of 
the other's contributlve share, 8c he 
is not required to obtain leave to issue 
execution la his own name. — Fast e. 
Zarchskoi^ [19261 4 D. L. R. 356 ; 
[1926] 2 W. W. R. 577 ; 20 Sask. L. R. 
696.— CAN. 

PART DC. SECT. 2, SUB-SECT. 1.— A. 

1179 vU. .1 — NabH-Sim- 

INOTON Oo., Ltd. v. Thomas (Sask.), 
[1926] 2 D. L. B. 468.— CAN. 

a i. .1 — Held : the surety 

was not released from his guarantee. — 
Dunn v. Tbxokett (Man.), [1026] 8 
W. W. R. 736.— CAN. 

a 11. .1— Winslow v . 

VXRNEB (1890). 30 N. B. B. 150.— 
CAN. 
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ia00». — ^ Hlre^piiVDlim 

were the asstgoees of the rights 
tbe B. Oo. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., “ the 
ownero/’ agi^ to let to ozie T., **the 
IMrincipal/' a motor car on the terms that he 
should be at liberty to purchase the car at a 
price, payii^ as a first payment 
»22 os. 8d,f & thereafter monthly payments 
of £14 3s. 4d., xmtil the whole was paid. 
The payments by the principal under this 
agi^ment were guaranteed by deft, as surety 
under a document signed by her on July 6, 
1927. The principal afterwards fell in arrears 
in payment of the monthly instalments, & 
on Peb, 3, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 
in part payment. On Peb. 4 the owners 
wrote accepting this cheque & stipulating 
that the rest of the arrears should be paid 
within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owners then took back the car, acting 
upon their powers under the hire-purchase 
agreement. On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to pltfs., who claimed £122 in all from deft, 
as surety : — Held : (1) there was a binding 
contract by the owners to give time to the 
principal debtor ; (2) the liability for pay- 
ments under the hire-purchase agreement 
was one A indivisible, & deft, was entirely 
discharged from her suretyship. — M1DI4A.ND 
Motor Showrooms v. Newman, [1029J 2 
K. B. 266 ; 98 L. J. K. B. 400 ; 141 L. T. 
280 ; 46 T. L. R. 499, 0. A. 

1216. Add, Annotations: — As to (1) Apld. Smith 
V. Wood (1928), 139 h, T. 250. As to (2) 
Consd. Re Darwen & Pcorco, Associated Paper 
Mills V. Barnes (1920), 95 L. J. Oh. 487. 

1217. Citations : — Delete 9 Bing. 740 ; 3 Moo. A S. 
191; 131B. B. 794. 

1222. Add, Annotations : — Apld. Re Darwen A 
Pearce, Associated l*aper Mills v, Barnes 
(1926), 95 L. J. (7i. 487; Smith v. Wood 
(1928), 139 L. T. 250. Reid. Sassoon v. 
International Bankmg Corpn, [1927] A. (\ 
711 ; Midland Motor Showrooms, Ltd. v. 
Newman, [1929] 2 K. B. 260. 

1228. Add. Annotation : — As to (1) Apld. Smith v. 
Wood (1928), 139 L. T. 250. 

1228a. Charge by several persons of properties — 
Release of deeds deposited by one.] — By a 
joint & several memorandum 01 charge 
twelve persons, including six resps., deposited 


deeds with apjdt. cs security to relieve apidt. 
from the enrire burden of a guarantee given 
by him to a bank for the overdraft of S. A Co., 
A they thereby respectively charged the 
hereditaments to wbioh the deeds related 
with repayment of all money to become due 
from S. A Oo* Applt., at the request of 0., 
one of the twelve persons, idlowed her to 
take the deeds deposited by her away for 
the purpose of radsing a loan. S. A Co. 
having gone Into liquidation, the bsAk called 
upon applt. to make good his guarantee. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged fK)m the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing 0. to withdraw the deeds deposited 
by her, their risk had been Increased ; — 
Held : (1 ) there had been an alteration made 
In the position of those whoso properties 
remained deposited as securities under the 
charge by wason of applt. allowing tho with- 
drawal by C. of tho deeds deposited by her, 
A i hoy not having consented to tho alteration, 
their properties, tho deeds of which they had 
depositE'd, were discharged from all claims 
under the charge ; their right of marshalling 
had been affected by the witlidrawal of the 
deeds of one of the parties, A the materiality 
of tho alteration was a question to be decided 
by them ; (2) tho same reasoning was applic- 
able, whether what was contributed were 
securities or Tiersonal liability. — Smith v. 
Wood (10291, 1 Oh. 14 ; 98 L. J. Oh. 69 ; 130 
L. T. 250 ; 72 Hoi. Jo. 617, 0. A. 

1224a. Guarantee of call on shares — t^orfeliure ol 
shares — Discharge of surety.] — Tho lorfeiture 
by a CO. of tho shares of a principal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment of 
lastabnenis owing upon such siiures, in that 
it substitutes a fresh A more onerous liability 
upon tlie surety Ilian tiie liability under the* 
original contract, A deprives him of his 
♦Hiuitablo right of litm upon the shares. A 
surety is, thoretore, discliargc 1 by such for- 
feiture fiom his contract of suretyship . — Re 
J)AiiWEN A Pbawck, 11927] 1 (Jh. 176; 95 
L. .J. Oh. 487 ; 136 L. T. 124; 70 Sol. 3o. 
965 ; [1926] B. A tJ. It. 65. 

1258. Add, Armotation : — ^Mentd. Brown v. Dagen- 
ham Urban District Council, [1929] 1 K. B. 
7,37. 

1829. Add. Annotahon : — As fo (1) Consd. Smith v. 
Wood (1928), 139 L. T. 260. 


PART IX. SECT. 2, SUB-SECT. 1.— 
C. (h). 

al. Surrender of some duUteU bought 
under lien note — A o detriment to value of 
dhaJtUis.\ — Held: the Huroty who signed 
the note was not releaeed. — Ioovky 
r. Brook Sc Brock 1016). 34 W. h. K 
973.— CAN. 

sk. Sale of goods exceeding shpukded 
amount.] — Held: the sureties were not 
liable. — T exas Co. (B. A.), Lm. v. 
Webb A Tomunbom (1927 ). 48 N. L. R. 
24.— S. AF. 

PART IX. SECT. 2, SUB-SECT. 1.— 
C. (i), 

sm. Makino principal debtor bank- 
rupt.] — ^Where a surety oontendod that, 
by i ffaring debtor bkpt., the creditor 
had so prelndloed the surety as to 
dleoharge hum from liability : — Held : 
no duty was owed by a (^editor to a 


surety either to put debtor into bkpoy. 
or to refrain from doing so. — 1 mi*ekiai. 
Bank or Canada v. Alley, fl926J 
3 I). L. R. 86 ; 59 O. L. R. 1.— CAN. 

sn. Jietaking possession of chattels 
under condUtonal sale aorecmeiU .] — 
Held ; tho contract coiistltuted a 
relationship of mtgor. & mtgee. 
between vendor A purchaser, A the 
surety continued to be liable under tho 
guarantee. — arrEPHEN e. Black (1902), 
Cout. 217.— CAN. 

PART IX. SECT. 2, SUB-SECT. 2.- A. 

so. Surety not prefudteed—OnuH oj 

f roving prejudice on surely.]— C lose i 
TLWABT, [1928] 2 D. L. K. 416. — CAN. 

PART IX. SECT. 2, SUB-SECT. 4. 

A. (a). 

s I. .] — Held: It was not 

necessary to show that the surety was 


PKjudleed by tho KlvUig tl 
IlAnLivu V. Mf lifcON (1K61), 20 i; 
.172 -CAN. 


nio — 
C 11. 


PART IX. SECT. 2, SUB-SECT. 4. 

A. (0). 

1322 lit. J -Oo/tKlML V. 

Boiri ION (1898). 17 V, C Jt. 131.— 

CAN. 


PART IX. SECT. 2, SUB-SECT. 4. - 
B. (a), 

1340 t. Citnwnt to jmlgKient — Ddd dh 
tosts pagahle bg insUUnients ] — ^Wheu 
ou an uppiicutlou for utUu hment before 
Uidgnient, a surety executes a bond in 
fonn 0 Jii Ajip. F to Civil Procedure 
C’ode, 190S, he Is dlsobanfed from bin 
obligations If a compronuse decree 1‘4 
passed between pltf. 8c deft, allowing 
deft to pay the decretal amount bv 
Instalments, unless it is proved that 
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Cases 134^1789. English and Empire Digest Supplement. 


1342. Add, AnnoUdioris : — Refd. Re Darwen & 
Pearce, [1927] 1 Oh. 176; Smith v. Wood 
(1928), 189 L. T. 260. 

1848. Add, Annotation : — Consd. Midland Motor 
Showrooms v, Newman, [1929] 2 K, B. 256. 

1846a. .] — Midland Motor Showrooms v. 

Nbwman, No. 1200a, ante, 

1857. Add, Annotation : — ^Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K, B. 266. 
1872. Add, Annotation : — Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 266. 

1879a. .] — Midland Motor Showrooms v. 

Newman, No. 1200a, ante. 


1897. Add. Annotation : — Generally, Refd. Berry 
V. Berry, [1929] 2 K. B. 316. 

1478. Add, Annotation : — Dlstd. Smith v. Wood, 
[1929] 1 Ch. 14. 

1606. Add. Annotation : — Mentd. A.-G. v. 

Pritchard (1928), 97 L. J. K. B. 561. 

1520. Add. Annotation : — Mentd. Re Lister, Ex p. 
Bradford Overseers & Bradford Corpn., 
[1926] Ch. 149 ; Leitch v. Emmott, [1929] 
2 K. B. 236. 

1528. Add. Annotation .*— Refd. Morris v. Harris, 
[1027] 0. A. 262. 


1561. Add. Annotation : — ^Refd. Jenkins v, Jenkins, 
[1928] 2 K, B. 601. 

1570. Add. Annotationa : — Refd. Firm of R. M. 

K. R. J. V. Firm of M. B. M. V. L. (1926), 95 

L. J. P. C. 197 ; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanarkshire 
Tram Co. (1927), 20 B. W. O. C. 780 ; Jenkins 
V, Jenkins, [1928] 2 K. B. 501. 

1571. Add. Annotations: — Mentd. Bennett v. 
Whitehead, (1926] 2 K. B. 380; Firm of 
R. M. K. R. M. V. Firm of M. R. M. V. L., 
[1920] A. C. 761 ; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023 ; Hardie & Lane v. Chiltem 
(1927), 96 L. J. K. B. 773. 

1576. Add. Annotation : — Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1 577. A dd. Annotation : — Refd. Jenkins v. Jenkins, 
[1028] 2 K. B. 601. 

1682. Add. Annotation : — As to (2) Consd. Smith v. 

Wood (1928), 139 L. T. 250. 

1608. Add Annotation Held. Re Darwen & 
Pearco, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 

1643. Add. Annotation : — Mentd. Dennerley v, 
Prostwich U. D. C. (1929), 141 L. T. 602. 


Part X. Avoidance of the Guarantee. 


1719. Add, Annotation : — Mentd. Jones v. Great 
Western Ry. Co. (1030), 47 T. L. R. 39. 


1739. Add. Annotation : — Mentd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 
181. 


the oompromfso vhioli vai* Bilbao* 
qaently orabodiod in tbo docreo wrh 
I n tbo pontemnlatlon of pltf. tho 
Buroty when tho latter oxeented tho 
bond. — ^M ahomroaili InRAiriMrr «. 
Laxmibai (1029), I. L. K. 54 Bom. 
1 lo.- — IND. 


PART IX. SECT. 2, SUB-SECT. 4.-- 

B. (d). 

sp, AUrration in nuvibrr of inslal' 
•ntfiUa.} — Held: not niadu on a bObiH 
of oxtonslon of time, ho oh to rcIca*.o 
tho ayrety from llabtlltv.— M alkin 
(W. H.) Oo., Ltd. r. Surkman (1925), 
35 B. O. R. 446.— CAN. 

PART IX. SECT. 2, SUB-SECT. 4. — 

C. (a). 

1364 XV. .] BiiWAKi) r. 

lAbNOR, [1927] N. Z. L. 11. 757. N.Z. 

PART IX. SECT. 2, SUB-SECT. 7. C. 

1448 lil. .] — There muHt be 

Boino positive act done by tho ciuplo-voT 
to tho sim'lv'H projudioo, or siioh 
dpgroo of iteKllfionoo as to imply oon- 
nivanco Ar umo\iut to fraud. — L ondon 
QUABAN irK A ACOIDKNT Co., LTD. H. 
Pity of Hauiax, [19271 l D. L. R. 
1129 ; 11927] 8. C 31 1(,5.- CAN. 

1461 i. Fraud of employer — yeglert 
of employer to mperv} sr conduet Nrolert 
must be qroas h— Clrcmwbtanoos lii 
which • — Hdd : ktobs uoKhKenco in 
ohooklncr aooounta dischnrfPHl tho 
fcurety. — Frahkr v. WATLUFonn 
^UNTY Council. [1920] I. R. 505.— 
IR. 

1465 Checking aeeounU. 1 

— FnAUER V. Waterford County 
Council, [1926] I. R. 605.— IR. 

PART IX. SECT. 2, SUB-SECT. 8. -A. 

rwltf.]— If It Is an express 
or impliea oouditiou of, or oollateral 
to, the arraittromont for a ffuarantoo, 
w oxistlnK security, whether 
tnohoato or completo, should bo made 


or kept eflootlvo by tbo creditor for tho 
benoflt of tho paitlos as a counter- | 
Bociirltv, failure to obsorve that con- | 
dll ion dlHoharKOH tho surety absolutely, 
iruiRtnnch n& ho has not srot the contract 
he barprainod for. ' 

If thercys, in fact. In the posscsblon | 
of the < milt or such a oountei Hccurlty, 
it Is the duty of tho crodltoi. whotln*r 
ItH oxiHtonco Is known to tho surety i 
or not, to cx<‘n’lso roasonablo oaro In 
maintaining It for tho benefit of tho I 
surety, so n» to bo nyailablo, un- 
iiupuircd by reoaon of am uoKliinmie, 
on tho dischnrgro of tho debt. If be 
fulls lu this duty, tho snroty la cnll1h*tl 
to onidit liKniuHt his liability for tho 
duranges auiYorod bv such broach of i 
duty by tho creditor.— N orthern I 
liANKiNu Co, Ltd. r. Nfwman & , 
Calion, [1927J 1 R 520. -IR. j 

PART IX. SECT. 2, SUB-SECT. 8.— B. 

1480 i. Jti lease of mortgage dibt ] 
— Held: tbo Kuroty was not liable i 
under tho guarauteo. — O rohipion v. 
SoiiLAUPrjAt, [1924] N. Z. L. R. 1170. — 


PART IX. SECT. 2, SUB-SECT. 9.— A. 

1496 i. Jttuii siinty discharged - 
/{(least olitaimd by Jtaiid — Of dtblor }- 
\\ hen tho reieupu of tho i^nneipal 
tlebtor by tho creditor is accomiillshod 
bv means of fraud, ou the j»art of tho 
termor, tho surety is not discharged. 
I'von if he Is not a parlj to the fraud 
bv vvhJ<*h the reltnso na« atHiured. — 
Iv 1 Tiiiv Canadun SniEiA Co., 
fr)29] Ex, O. R. 216 CAN. 

1499 i. When suteiy dmharged — 
lultxue of deWor.]— M ilne v. York- 

SUIKK OUARANTl<aC H SECURITIES 

Corpn. (1906), 87 S. C. R, 331.— CAN. 


I 


PART IX. SECT. 2, SUB-SECT. 9.— I 
B. la). 

sv. Sale of debtor ’a cquUy of redemp- 
tarn.] — Hdd: not a roieaae of debtor, 
nor of bis surety. — S tewart r. Clark , 
(1863), 13 0 J*. 803.— CAN. I 
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PART IX. SECT. 2, SUB-SECT. 9.— 

B. (0). 

aw. Heleaae of codessee — Surety dis- 
charged.] -ISMAN « Widen (Bask.), 
[ J926J 1 D. L. R. 217.»- CAN. 

PART IX. SECT. 2. SUB-SECT. 9.— 

C. (b). 

1661 IV. .] — Holliday v. 

Houan (1893), 20 A. K. 298.— CAN. 


PART IX. SECT. 2, SUB-SECT. 11. -B. 

ay. Wluthcr revocabU by noiict— 
ridthty gvarantte.] — Resp. exocutod a 
bond guaranteeing the fidelity of a 
i-ervant of applt 's. Subeequontly he 
iuirported to withdraw the guoronteo 
Ijy a wiltton notice — Held: (1) tho 
guarantee, in tho nature of a becurit> 
for tho Horvaut'B hdellty, ib not a 
vontinning giiaraut'eo which may be 
I'ovoked b\ the guarantor at will, 
(2) a guanuitor for tho fidelity of a 
servant is allowed as a measure of 
t quitable relief, to recall his guarantee 
Irom such time aa the servant is pioved 
guilty of misconduct or from buui time 
as the pobitiou of the parties has com- 
plctfly changed. — Myinotax Mi^mci- 
I’vurr V. Mvumi Po Nyln (1930), 
i. L. R. 8 Run. .120.— IND. 


PART X. SECT. 4, SUB-SECT. 2.— C. 

1685 i. Character .] — An offer, by an 
employer, who has knowledge of dis- 
honesty ou the party of bis employee, 
amounts to a representation to one 
from whom bo seeks or obtains, without 
clisclosuro, a fidelity guaranty, that, 
so far as bo is aware, the employee 
whoso fidelity is to bo guaranteed is 
not dishonest. If that repreocntation 
13 untrue, it matters net that the 
omployer’b failure to disclose the true 
situation waa not wilful, intentional, 
or with a view to advantage himself. — 
Ert-Blain, Ltd. v. Matthews, [1925] 
2 D. L. R. 382 , 56 O. L. R. 383.— CAN. 


1686 ii. .] — ^Where an employee 

is required to furnish a fidelity bond. 
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Part XII.- 

1745. AM, Annotation : — Refd. Wicfirins v. l^aw 
(1928), 44 T. L. B. 721. ^ 

1784. AM. Annotation : — ^Mentd. H. v. H.. ri92Sl 
P. 206. 

1787. AM, Annotation Reid. Pontvpridd Grdns. 
V. Drew, [1926] 1 K. B. 567. 

1789. AM. Annotation : — Refd. Pont.vpridd Grdns. 
V. Drew (1926), 95 L. J. K. B. 1090. 

1790. AM. Annotation : — Overd. IMntvpridd 
Grdns. v. Drew (1926), 95 L. ,1. K. B. 1090. 

1790a. .] — Guardians who supply 

goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 
Birkenhead Union Guardians v. Brookes, No. 
1790, overd. — Pontypridd Union v. Drkw, 
[1927] 1 K. B. 214; 95 D. .T. K. B. 10.90; 196 
L. T. 83 ; 90 J. P. 169 ; 42 T. L. B. 677 ; 70 
Sol. Jo. 795 ; 24 L. G. R. 405, 0. A. 

See, further. Poor Law. 

1800. AM. Annotation : — Consd. lie Harringlou 
Motor Co., Ex p. Chaplin, [1028] (^h. 105. 

1826a. Limited to claims by third parties.] — PItfs. 
took a lease of premises from deft, railway 
CO., &, by an agreement supplemental it» th»* 
lease, defts. gave pltfs. permission to ubt' a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. One of 
the terms was that pltfs. “ agree und(‘rtake 
to indemnify the co. against all claims A 
demands or liability wluvtsoever, whetheu* in 
respect of damage U) person or projn*r(y, 
arising out of or in connection with the exist- 
ence or user of the g.ingway.” When pltN. 
were using the gangway soriu,* trucks were 
shunted down the line, A the gangway w.as 


Indemnity. 

th'stroyed. In an action for damages for 
ut'ghgence Ar/or broach of duty defts. denied 
liability & i>loadcd the above term of the 
supplemental ngreennmt : — Held : the under- 
taking was only one to hold defts. haimless 
iigainst, claims by third parties. — Great 
Western By. Co. v. Durnford (Jambs) & 
Sons, Dtd. (1928), 139 L. T. 145; 44 T. L. R. 
415 ; 33 Com. Civs. 261, H. L. ; affg., S. C. ituh 
nom . Dithnpord (.Iambs) iSc Sons, Ltd. v. 
Great Western Uy. (\>. (1927), 138 li. T. 
137, C. A. 

Annotation: -Mentd. llottoiulov v. Hurst & Uioukeit Sc 
llouHloii (1U28), 4 1 T. h. H. 451. 

1830. Add. Annotation : — As to (2) Refd. Stoney v. 

Rastbourne U. 1>. C., [1927] 1 Ch. 367. 

1867. Add. Annotations : Refd. Be IIoiTington 
Motor Co. (1927), 41 T. L. R. 68; Hoods’ 
'rrustecs v. Southern Union General Insoo. of 
.Australasia, [1928] Oh. 793. 

1877. Add. Annotation : — Refd. Admiralty CTomrs. 

IK S.S. Ku.squf‘hunna, |1926) A. C. 655. 

1882. Add. Annotation : —Refd. Itc Pinto Ijeito & 
Nepluwvb, Ex )i. Des OUvacs (Visoondo), 
11929) 1 Ch. 221. 

1885. Add. Annotation: — Mentd. Collins v. 

Assoeiated Gr(‘y hounds Racecourses, Ltd. 
(1929), 141 L. T. 529. 

1889. Add. Annotations: -.4« to (2) Refd. Hyman 
V. Hyman, Hughes v. Hughes, [1929] A. C. 
601. Generallg, Refd. May v. May, [1929 1 
98 L. J. K. B. 770. 

1908a. - - - Indemnity against loss on de- 

bentures Sale of debentures by party In- 
domnihed.) -Deft, was tin* chairman of the 
S. ('<>., w'hicJt at the end of 192 L was seeking 


& his employer knows that ho has boon 
dishonest in the oflieo or sorvico to 
which the bond is to apply, but fails 
to disoloso such kuowle(l){o to tbo sUK'ty 
who GTiYes the b(>nii in iKuoruauo of 
the former dishuuosty of appet., Huch 
nun-dibcloBure releases the suroty. — 
KUBAL Municipality of CHUueii- 
BfUDCE No. 211 V. Lo.noo.v Guarantkk 
& Accident Co., Ltd., 11225] 3 D. L. K. 
.341 ; [1925] 2 W. W. It. 331 : 19 

Sask. L. R. 450.— CAN. 

1685 iii. S. P. Mayfield Rural 
Municipality, No. 406 v. London & 
Lanoashiue Guarantee & Accident 
Co. of Canada, (1927J 1 D. L. R. 403 ; 
ri927] 1 W. W. R. 67 ; 21 bask. L. R. 
283.— CAN. 

gi. Statement vuiule in ianorunce 

«£• without jraud .\ — For the purpobo of 
a reiiew'al of a hdi'lity policy, pltfs. 
certilled to dofts. that the employee 
*' is not at present in arrears or 
default.” The employee was in fact 
in arrears & default at the time, but 
the certificate was made without 
knowledge of this Sc without fraud : — 
Held: pltfs. could not recover under 
the poUoy. — Dominion of Canada 
Guarantee & Aocidext Co., Ltd. v. 
Housinq Commission ok City of 
Halifax, [1927] 4 D. L. R. lei; 
[1927] S. C. R. 492.— CAN. 

PART X. SECT. 4, SUB-SECT. 3. 


1702 


-.1- -John 


DEERE Flow Co. v. Maouss, [1929] 
2 D. L. R. 262 ; 1 W. W. R. 669; 24 
Alta. L. It. 65.-— CAN. 

h i. BepanUe obligaHune — Only 

one explained — Sweliee illiterate.] — 


W4TKr\s J. R. Co. r. Minkc, |J02.i 
3 D. L. R. 557; [192h] b. C. it. 111. 
CAN. 

1713 i. A H U> nature of tranmction } 

It Ih a good defoutM* to an iM'tioii on a 
irviuiuntoo UinL it wus e.\«vun ci by tin* 
suroty In the b«*llef, Indtas'd bv «bf 
fraudulent rniHrepresontat ions of debt or, 
that It iH a doeuinont of u»iot hor nut ui v. 
— Watkinh (J. It.) Co. M. Hannau 
( busk.), (iU26j 4 I). L. U. 9.5; [1926] 

2 W. W. It. 800.— CAN. 

PART X. SECT. 5, SUB-SECT. 2. 

1730 ii. .] Held: the 

influence exerted by Uio husband wm 
not undue influenoo. Sc tbo wife 
executed the guarantee as Uio rosult 
of hor own considorod Judguw ut of 
tho conseiiuoncos thereof. — Ca.nadian 
Bank or Commerce r. Foreman, 
fl927j 2 D. L. R. 530 ; (1927] 1 

W. W. R. 783 ; 22 Alta. L. R. 443. 
CAN. 

1730 iii. - -.] — Wboii a luairiul 

woman disputes her liabihty to o 
creditor of her husband upon a 
guaranty signed by her at her husband’s 
request, the onus Is on her to prove 
that tho husband had exi*cute<] an 
overi«>werliig Influeneo upon U< r Ui 
Induce her to sign it, it that the giving 
of the guaranty was uii iinmoilerate 
Sc Irrational act on her part. — Roial 
Ba.xk of Canada v. Diamond, I J 9291 

3 D. L. K. 390 ; 2 W. W. It. 267 ; 3S 
Man. L. R. 301.— CAN. 

PART XII. SECT. 1. 

1744 iii. Person indemnified 

insolvent.] — Where a person entitled 
to be indemnified isa 

845 


I Svirdde : tho coiitraot to indoinulfy 
him bus tho same olTeet as If it wore a 
guarantoo to tho principal orodltor of 
payijiout. of tho debt. - tie Windino-up 
-M rr Sc Fr\nco-Canai) 1 an Moktoaoe 
C o., l/i’D., tie Bank of MoN'ntKAi. 
(Mta.). 11927] 1 vv. W. R. 403; 8 

C. B. R. 176. CAN. 

sz. thus not exteml to doing unlawful 
at In.] Hi Id: tbo fact of a miinioipal 
I eoiineil having undortakou to ludoranlfy 
I un officer for lawful acts dono In his 
rtffleiuJ capacity, does not outltle him 
to look to Ihom for ludoinnity against 
the eonsoquonoos of unlawful acts. • 
Irwin v. Martkoha Corpn. (1872), 22 
C. p. 367.- CAN. 

PART XU. SECT. 6, SUB-SECT. 1. -A. 

1825 11. .]— Rm’HEiu-'OKD V. 

nloVEL (1861), 12 C. P. 0.— CAN. 

1826 111. .] — Grand Trunk 

Pacifio Coast b.b. Co. v. VirmiHiA- 

! VANffD/VElt MTEVEDORINO Co, (J919), 

; 43 D. L. R. 231 — CAN^ 

I PART XII. SECT. 7, SUB-SECT. 1. 

I b i. fJtairn hu liquidator of 

' xtultmnifled party — lit fore iHiyment of 
lui/nlUy.l — Where commission agents 
bad incurred liability on behalf of 
their principals, who liud agreed to 
I indemnify thorn, S tho agents having 
I subsequently gone Into liquidation, 
official liquidator sued tbo principals 
for the amount of liability: — Held: 
ho could recover the amount even 
I though tho agents having gone into 
' liquidation bad not actually paid their 
I \endor. -Osman Jamal k Bonh v. 
j GOPAI. PURHBATTAM (1928), 1. li. R. 
I 56 Calc. 262.— INO. 



Case 1908a. 


Ekoush and Eutibe Digest Sx^pfusment, 


to issue £15,000 First Lien Debentures to 
rank pari paasu with a previous issue of first 
lien debentures of the same amount ; & d^., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1022, in these terms : Begarding the issue 
of £16,000 First Lien Debentures of the 
S. Co. at the price of £80 per £100 ... I 
understand you are subscribing for £3,000 
of the same at a cost to you of £2,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invesi- 
raentl I hereby indemnify you against any 
loss thereon. The expression ‘ any profit * 
only refers to the redemption price of £100 
per £80, which, when received, will show a 
profit of £20 per bond & the bonus out of 
the proceeds of any royalties on oil sales 
from the co.’s properties during the currency 
of the debentures. . . . The interest yon 
will be entitled to receive from the co. is 
excluded from the consideration of profits.*' 
The debentures were redeemable on July 1, 
1926, but they were secured by two debenture 
trust deeds which gave power to extend the 
duo date, & in Apr. 1025, steps wore taken 
which resulted in its extension to July 1, 
1930. In May & June, 1926, a corre- 


spondence took place between pltf. & deft, in 
which pltf. announced his intention of selling 
the debentures, A deft, protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1926, plu. put 
the debentures up for sme, & in the absence 
of other bidders sold them to his son for £25. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recover his loss : — Held : in 
selling the debentures pltf. had co mmi tted a 
breach of an impUod term of the contract, & 
having failed to maintain the position 
essential to enable deft, to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft, had elected by his 
pleadings m the previous action to treat the 
contract as at an end & pltf. could not 
therefore maintain the present action. — 
Guy-Peix V . Foster, [1930] 2 Ch. 109 ; 99 
L. J. Ch. 620 ; 143 L. T. 247, C. A. 
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VoL XZVL— Cum 4-«68a. 


HIGHWAYS, STREETS AND BRIDGES. 


Part I. — Definitions 

4. Add. AnnoUUion : — Refd. Linion v. Now- 
castle-upon-Tyne Corpn. (1920), 142 L. T. 49. 

5. Add. Annotation ; — As to (4) Retd. A.-G, & 
Public Trustee v. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. 

18. Add. Annotation : — Refd. Bourneniouth- 

Swanage Motor Road 6c Ferry Co. v. Harvey 
& Sons (No. 2) (1929), 91 J. P. 10. 

20. Add. Annotation : — Refd. Bouriiemoul ii- 

Swanage Motor Road & Feirv C'o. r. llaivov 
& Sons (No. 2) (1929), 94 J. P. 10. 

29a. .] — ^A.-G. V. Tasker, No. 263a, jwsf. 

65. ’To the existing pai'agraph add as follows : — 
(3) The words “ annual payment towards 
the cost of the maintenance &> repair in ! 
Local Government Act, 1888 (c. 41), s. 11 (2), ' 
mean a payment to be made annually in 
respect of the expenditure of the particular 
year, not a fixed sum to bo arrived at by 
taking the average expenditure over a series 
of years. 

AnnotatioTis: — As to (1) Oonid. Manebohter CJorpn. v. Aiidon- 
flhaw U. C. & Donton U. C., 11928] Ch. 763. Apld. Hflgatc 
Oorpn. V. Surrey County Oouuctl, [1028] Ob. 3^9. 


and Characteristics. 

66. Add. Annotation : — As to (1) Consd. Reigate 
Corpn. V. Surrey County C/Ouncil, [1928] Oh. 
359. 

71. Add. i nan/nt urn : -Mentd. Grant V. Edmond' 
son, [19301 2 Ch. 215. 

79. Add. Annotaliun: Refd. TToward-blandora 
V. Maldon (’orpn. (1926), 135 L. T. 0. 

91a. Not confined to public highway.] -IMd : 
the w^ord “ str«‘('t ” even in London does not 
noccs.sarily ine\*iu a public bigliway. — Hahn’rs 
V. (’ADOQAN llEVELOrMENl’S, TtTD., [19301 | 
Cb. 479 ; 99 L. 0. ('h. 274 ; 142 L. T. 626. 

96. Add. Annotation: — Generally., Mentd. Thm- 
rock Grays iKc Tilbury .loiiit Sewerage Board 
V. ^rhames Land Co. (1925), 00 S. P. 1. 

137. Add. Annotation : — ^Apld. A.-G. & Public 
'frusteo V. Woolwich Metropolitan Borough 
Council (1929), 93 .T. P. 173. 

137a. .] — A.-(L & PtJBi.TO Trustee 

V. Woolwich Metropolitan Borough 
Council, No. 951a, post. 

146. Add. Annotation : — ^Apld. A.-G. Public 
'rrustee v. Woolwich Metropolitan Borough 
Council (1929), 03 J. P. 173. 


Part Ml. — Origin and 

178. Add. Annotation : — As to (2) Refd. Stoney v. 
Eastbourne R, D. C. Ac Devonshire (1925), 90 
J. P. 133. 

187. Add. Annotation : — Refd. Stoney v, East- 
bourne B. D. C. dc Devonshire (1925), 90 
J. P. 67. 

189. Add. Annotations : — As to (1) Consd. A.-G. r. 
Tasker (1928), 92 J. P, 157; A.-G, v. Man- 
chester Corpn. (1930), 46 T. L. R. 029. 

196. Add. Annotations : — As to (2) Refd. Lay7.ell v. 
Thompson (1926), 43 T. L. B. 58. GcYierally, 
Mentd. Boiunemouth-Swanage Motor Road 
& Ferry Co. v. Harvey & Sons, [1930] A. C. 
649. 

216. Add. Annotation: — Consd. Stoney v. East- 
bourne R. D. C. dt Devonshire (1925), 90 
J. P. 183. 

219. Add. Annotation : — As to (1) Reid. Stoney v» 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Oh. 312. 

226. Add. Annoiatiofi : — ^Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 


Proof of Highways. 

226. Add. Annotation : Mentd. Birkdale District 
Electiic Supply Co. v. Southport Corpn., 
[1920] A. C. 355. 

227. Add. AYinnfalion : -Mentd. Birkdale Distri(‘t 
Electric Supply Co. v. Southport Corpn., 

I ] 920J A. 0. 355. 

236. Add. A Ytnotation : — Generally ^ Mentd. Birk- 
dale District Electric Supply Co. v. Southpoit 
<’orpii., [1920] A. C. 356. 

241. Add, Annotation : Mentd. Birkdale District 
Electric Supply (Jo. v. Southport Corpn., 
11926] A. 0. 3.55. 

251. Citations: — For “ L. R. 3 Exch. 316’* read 
“L. H. 2 Exch. 310.” 

Add. Annotation.^: — As to (1) Consd. Stoney 
V. Eastbourne H. D. (). dc Devonshire (1926), 
90 J. P. 133. As to (2) Refd. Dee Con- 
servancy Board v. McConnell, [1928] 2 K. B. 
159. Generally t Refd. Sbinoy v. Easthourne 
R. D. C. & Devonshire (1025), 90 .1. J^ 57. 

263a. .]— Whore nothing is known about a 

way except tliat it is used, tlie origin of the 
way is to be found in the user ; &> in such a 


PART 1. SECT. 6, SUB-SECT. 2. 

M. By QvoenmxnX survey — Prevails 
against 

PART m. SECT. 1. 

r I. .1 — ^POIKT Abino 

Abs’k. V. Bxnrrx Townbbii', 11927 j 


4 D. L. R. 503 ; 61 O. L. R. 120 ; affd., 
119:^2 D. L. R. 31 ; 61 O. L. R. 610. 


PART 111. SECT. 2, SUB-SECT. 2. 

206 vi. Oroum patmts %ssued hi 

aecordance urith plan akounm highway . } 
— BoMOirroN Town v . Biiown &, 
Curry (1893). 1 Terr. L. R. 454. - 
CAN. 


PART III. SECT. 2, SUB-SECT. 8.~ C. 
218 11. .\-Ueld: uo 

E resumption of dedication from tiBor 
y the putiUo could bo made agaliut on 
owner who was In fact out of poweieion 
or control ; to juatlfy euch preenmpUou 
it must be shown that there waa aozne 
period during which the owner ooulrl 
imve taken action to exolode the publb 
A.-O^^DtrN*DiN, 119281 N. Z. h. It. 
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ca49e the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
tlmt such right was reputed to exist there- 
tofore back to the early part of last century : 
— Held : the path was dedicated to the public 
as a bridleway at or about the commencement 
of, or prior to the commencement of, last 
century. — A.-G. v, Tabkeb (1928), 92 J. P. 
167. 

270a. Motive of user Immaterial.] — Unis v. 
Whiteley, No. 298a, post, 

274a. Reputed to exist for over one hundred 

years.] — ^A.-G. v. Tasker, No. 283a, ante. 

285. Add. Annotations: — As to (1) Dlstd. Hue v. 
Whiteley, [1929] 1 Oh. 440. Refd. Stonoy v. 
Eastbourne R. 0. & Devonshire (1926), 95 
L. J. Oh. 312. As to (2) Consd. Trafford v. 
Thrower (1929), 46 T. L. R. 602. 

208. Add. Annotation: — Generally, Refd. Boult- 
wood V. Paignton U. D. O. (J928), 92 J. P. 98. 

298a. Paths joining existing high- 

ways.] — Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring frec^ olders, & 
the sites of tlieir properties originally formed 
part of the D. estate. The property of n. 
was originally lot on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the London Road towards 
the property & past the property to Box 
Hill. In 1916 II. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 
of U., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill & the London Road for jiurposes 
of pleasure ; — Held : the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant. — Hue v, Whiteley, 
[1929] 1 Ch. 440 ; 98 L. J. Oh. 227 ; 140 
L. T. 631. 

811a. Footpath along sea cliff.] — Where there was ’ 
evidence of the user by the public of a 
footpath along a sea cliff for some distance 
when its direction continued on a line slantmg 
inland, & during the course of some t\\('ut> 
years, owing to erosion by the sea, the foot- 
path so used had I’cceded about twenty or 
thirty feet inland, though the ct. was always 
dow to infer the dedication of a public right 


of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, & no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pitfs. having claimed that 
there was no public r^ht of way over a strip 
of land under a portion of a fence removed 
by defts. : — Held : the public had wandered 
from the original right of way over the land 
of pitfs. when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 
a dedication of it to the public use, & pitfs. 
were entitled to a declaration that there was 
no such public right of way. — Boultwood v. 
Paignton Urban District Council (1928), 
92 J. P. 98. 

322a. User by sufferance.] — Deft, council 

claimed that there was a public footpath 
over pltf.’s park. On a plan attached to 
an 10010801*6 award of 1816 no such public 
footpath was sot out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
ilrive to the hall, & then turned off through 
t he park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. There 
was no (‘vidence of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages &> th(*ir friends : — Held : the proof 
of unint('rrui)tt‘d user was no more than evi- 
dence from wldch the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the public of which 
there was no evidence, & the evidence of user 
was user by suffeiance only since 1810, before 
wliich no such public footpath was shown to 
exist. — ^Fenwick v. Huntingdon Bubal 
Districi’ Council (1928), 92 J. P. 41. 

329a. .] — Boultwood v. Paignton 

Urban District Council, No. 311a, ante. 

355a. .] — The purchaser of land sold 

“subject to rights of way,” after an un- 
susx>ccted right of way had been established 
on behalf ot the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as “ benehciol owner.” The vendor’s cove- 
nant being qualilicd, tlie question turned 
mion whether there had been dedication of 
the right subsequently to 1782, the date of 
the bust purchase for value by those thi'ough 
\\hom the vendor claimed. Pltf. produced 
two tithe maps, made respectively in 1802 &• 
1840, in neither ot which was the right of 
way luaiked : — Held: the tithe maps were 
made for a special jjurpose, & not for the pur- 
pose of showing jiublic or private rights other 


PART III. SECT. 2, SUB-SECT. 4. - 
B. (0). 

undtfc 0 / pnvaie 

’:.l— C aiwkt Import Co., Ltd. 
H & CO., Ltd.. [19271 N. Z. 

N.2. 

PART 111. SECT. 2. SUB-SECT. 4.— 

B. ( 4 ). 

a‘i7 ii. .V— Whwe a person bas 

rights over a piece of land. 


) the title to the laud buiug vested in 
Govt., another pci son may estabUsh 
a right of access to a tomb erected on 
biich laud to worsliip there. Such 
a right must have been upeuly enjoyed 
I without leave, stealth, or force for a 
I length ot time which buggests originally 
I an agreement or usa^ that has become 
, a customary law of the place in respect 
I of the persons or things in which It ib 
' couoemed. But the establishment of 
j such right only does not include the 
1 right to erect sttbstautial structures 
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o^e^ & roimd tho tomb which w'ould 
< bo an infringement of the possessory 
' rights of its ovner . — Dawson r. 
, Houhae Zamani Bboum (PTunobss) 
(1928), I. L. It. 6 Ran. 456.— IND. 

I 

PART III. SECT. 2, SUB-SECT. < 

I B. (e). 

I se. night to obstruct — Locus tn quo 
I convuyed ualA adjoinvno property ^ — 
Lbart V. Armstrong (1850), 12 

i N. B. R. (1 Han.) 22.— CAN. 



than as regards tithe ; they were not, there- 
fore, primd facie evidence enabling pltf. to 
contend that the dedication was at a subse- 
quent date, so as to shift upon' deft, the onus 
of proving that the dedication was prior to 
1782. — Stonby V. Eastbourne Rural 
Council, [1927] 1 Ch. 367 ; 05 L. J. Ch. 312 ; 
135 L. T. 281 ; 90 J. P. 173 ; 70 Sol. Jo. 690 : 
24 L. G. R. 333, C. A. 

855b. — .] — tithe map Sc award produced 

from the proper custody may, in cases in 
which the question is whether a highway was 
dedicated to the public before or after 
Mar. 20, 1836, be used in conjunction with 


VoL XXVI.— Bitfnnvs. Cues 8Sta-786ik 

evidence of uninterrupted public user 
throughout living memory as evidence, 
(1) that there was at the date of the award 
a carriage-way along the lino shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award been 
dedicated to the public. — A.-G. (Pevers- 
ham's (Earl) Trustees) v. Stokeslby Rural 
District Council (1928), 26 L. G. R. 440. 

356. Add. AnnoUition Refd. Layzell v. Tliomp- 
son{1927), 137 D. T. 106. 

381. Add. Annotation: — As to (1) Dlstd. Great 
Western Ry. v. Monmouthshire County 
Council (1020), 01 J. P. 6. 


Part V. — Rights in Connection with Highways. 


546. Add. Annotatioyi : — Mentd. Foster v. Lyons 
(1926), 70 Sol. Jo. 1182. 

587. Add. Annotation: — ^Dlstd. Curtis v. Geeves 
(1930), 143 L. T. 48. 

588. Add. Annotation : — As to (2) Consd. Grant v. I 

Derwent, [1029] 1 Ch. 390. I 

007. Add. Annotation : — Refd. Noble v. Harrison, 
[1926] 2 K. B. 332. 

618. Add. Annotations Apld. A.-G. V. Hornsey 
B. C. (1926), 43 T. L. R. 92. Refd. Grant v. 
Derwent, [1929] 1 Oh. 390. 

634. Add. Annotation : — Mentd. Montreal City v. 
Montreal Harbour Oomrs., Tetreault v. 
Montreal Harbour Oomrs., [1026] A. 0. 209. 

687. Add. Annotation: — ^Mentd. Boimncmouth- , 
Swanage Motor Road & Ferry Co. v. Harvey 

..... 94 J. P. 10. ' 

641a. .] — Applt. was convicted of driving 

a motor car across the pavement in T’hread- 
ncedle Street, contrary to City Police Act, 
1839 (c. xciv.), s. 35 (7), which provides that, 

“ Every person who shall , . . draw or drive 
any cait or carriage ... so that it can stand 
across or upon any footway,” shall be guilty 
of an offence. He drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other means 


of access tt) the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing it. Sc there was a 
kerb six indies liigh. There wore no pedes- 
trians on the footw’ay at the time. Sc the 
right of passage l>y the public was not inter- 
fered with. Applt. was an employee of the 
bank authorised to drive the cor* into the 
, courtyard. There was no evidence either 

as to the ownorsliip of the footway or of any 
prior user of the courtyard for vehicular 
I trallic : — Held : since access to tlio couiri- 

I yard by vehicles was not shown to bo 

1 essential to any user of tlie premises, the 

magistrate was entlthnl to convict. — CuiiTW 

• '"•* ' 94 J. P. 

71 ; 46 T. L. 11. 187 ; 28 J.. U. 11. 103, D. ... 

651. Add. An7ioiation :~ As to {I ) Refd. Howard- 
Flandcrs v. Maldon Porpn. (1926), 136 
L. T. 6. 

657. Add. Annotation : — As to (2) Consd. Howard- 
Flanders v. Maldon (Virpn. (1926), 135 L. T. 0. 
Add. Annotation ; Dbtd. Witljam Outfall 
Hoard r. Boston Coryin. (1926), 136 L. T. 750. 
i 664. A(Ul. Annotation :- -Generally, Mentd. Light 
1 a. West, (1U26J 2 K. B. 238. 

I 676, After this eabc add “ -- - Grant void for 
uncertainty.]— *SVc ( 'onhtitutional Law, 
1 Vol. XL, p. 564, No. 637.” 


Part VI.- - Repair of Highways. 

786a. Increased burden of trafllc.] — structe«l ac»jording to a certain spccilieation 

A road was constructed by pltf. coi*pu. under Sc that it siiould Uiercafler bo maintained at 

powers conferred by a private Act of 1875, pltfs.’ cxxiense. The road was comjdeted in 

which enacted that the road should be con- J878 as a waterbound uiacadainiseii road in 


PART III. SECT. 2, SUB-SECT. 7. 

404 1. Non-user by public.] — Bbiubii ‘ 
Columbia Hop Co., ltd. v. DcsTBicri' i 
OF Kknt, fl025J 3 1>. L. K. 171 ; 11025J I 
2 W. W. R, 31.— CAN. 

PART III. SECT. 3. 

434 i. ComplUince with stalutory 
requirements — Failure of commissioners I 
to fOe return of laying out — Laying out ] 
not invalidate.] — Baows v. MoKkel i 
(1841). 1 Kerr, 311. — CAN. 

PART V. SECT. 1. SUB-SECT. 2. 

»l. .] — Hasan v. 

Zaman (1924). 41 T. L. R. 88.— IND. 


PART V. SECT. 2. SUB-SECT. 3. 

n i. Under Town Planning d: Uei'clop- 
7tunt Act. 1020.] — A piece of land. 
coinpriHlng' about J 4,00u uercH, Hituatod 
in a farming district. & within the 
boundorlea of a diatrlct couui il urea, 
was subdivided by the owner into 
twelve lote. A plan was dopfwltcd 
in the Lands Titles Jtexietration Ull)c<‘, 

& showed certain private rf»ad.s whit h , 
were marked “ private roud.-^ to In* | 
vtsted In " the owuor : — Held : tiw 
fee-simple of those roads did not j 
vest by virtue ot Town I’lannintf Ac 
Development Act, 1920, in the distrlr^t 
counclL — Loxton Disxkiot Council i 
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(». IJuo(’K, n!>27J S. A. «. 11. 

A US. 

PART V. SECT. 4. 

0 I. - - - (trade of street 

hnnertd causing tiihsidtju-r.] Naw 
Ciiv (;f»ia',v. V, Hiuo- 
iioL’si: (1892), 20 .S. It. i>20.— CAN. 

PART V. SECT. 5. SUB-SECT. 1. 
sf. Power of iTUemational Bridge 
Company -To regulate ^targes.] — 
Canada Southeun Ry. Co. v. Intkk- 
NA'noNAL Bridue Co. (1883). 8 App. 
Cos. 723,— CAN. 
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accordance with the statutory requirements, 
& was fully maintained by them for many 
years, but ultimately it deteriorated owing to 
the increase of traffic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modem expedient, the 
existing traffic would rapidly destroy the 
road: — Held: (1) pltfs. were liable to 
maintain the ro«^ in the condition in which 
it was completed in 1878, & that liability 
still continued, notwithstanding the change of 
circumstances brought about by the increase 
of traffic ; (2) the obligation to maintain the 
road rested on pltfs. alone. — Manchebtbb 
(J oBPN. V. Audknsiiaw Ubban Council & 
Djsnton Urban Council, 11928] Ch. 763; 97 
I.. .1. Ch. 276 ; 139 L. T. 609; 92 .T. P. 163; 
44 T. L. R. 628 ; 72 Sol. Jo. 452 ; 26 L. G. R. 
343. C. A. 

797. Add. Annotation: — As to (1) Consd. Reigate 
Corpn. V. Surrey County Council. [1928] Oh. 
359. 

819. Add. Annotation: — As to (1) Refd. Palmer v. 
Crone, [1927] 1 K. B. 804. 

892. Add. AnnoUdums: — As to (\) Apl<L A.-G. v. 
Hornsey B. C. (1926). 43 T. L. R. 92. Refd. 
Reigate Corpn. v. Surrey County Council, 
[1928] Ch. 359. 

945. Add. Annotation :— Consd. Garnett v. Pratt, 
[1920] Ch. 897. 

951. Add. Annotation : — ^Apld. A.-G. & Public 
Trustee v. Woolwich Metropolitan Borough 
Council (1929), 03 J. P. 173. 

951a. .] — Relators were trustees of two 

wills, A as such owned lands abutting upon 
a certain road in the Metropohtan Borough 
of W. By notices dated Feb. 14. 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., bemg the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those portions of 
the road were highways rex)airable by the 
inhabitants at lar^e, & relators as co-pltfs. 
claimed a declarauon that those portions of 
the road were not ** new streets ** within 
Metropolis Management Acts, 1865 A 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 


Mar. 20, 1836, & wae therefore not repairable 
by them. Farther, they said that each of 
the portions of the road was in fact Ss in law 
a ** new street ’* within Metropolis Manage- 
ment Acts, & that neiiher they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part: — 
Held : (1) on the evidence there was nothing 
to show that the road in question was any- 
thing else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no evidence of any 
liability on their part to repair raiione 
tenures ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a “ new street ” within Metropolis 
Management Acts. — A.-G. & Public Trustee 
V. Woolwich Metropolitan Borough 
Council (1929), 93 J. P. 173 ; 27 L. G. B. 
700. 

997. Add. Annotation: — Refd. A.-G. Vy Hornsey 
B. 0. (1926), 43 T. L. B. 92. 

1002a. Walls & roof of tunnel.] — In 1823 a road 
was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footpath. In 1923 the road became 
a main road, pltfs.. S.'s successors in title to 
the soil throuM which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls A; roof of the 
tunnel : — Held : (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maiatenance, &> the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defto. were bound to make an annual 
payment; (2) even if S., having in 1823 
tunnelled under an existing highway, became 
liable raiione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt, Act, 1888, 8. 97, because pltfs. were not 
only S.’s successors in title but also a high- 
way authority. — Reigate Corpn. v. Surrey 
County Council, [1928] Ch. 359 ; 97 

L. J. Ch. 168 ; 138 L. T. 691 ; 92 J. P. 46 ; 
44 T. L. R. 308 ; 72 Sol. Jo. 164 ; 26 L. G. R. 
278. 


Part VII. — Enforcement of Duty to Repair. 

1068. Add. Annotation .-—Refd. A.-G. v. Uomsey B. C. (1926), 43 T. L. R. 92. 


PART VI. SECT. 1. 

789 i. lievsd., 26 A. R. 48. 

789 II. AVfrv portion of 

road .] — A municipality iti liable In 
dumages for an accident retmltluff from 
(ho breach of Its duty to keep every 
portion of a road in repair, that is, in 
a fit oondltion to bo travttUed upon. — 
llBiL V. MCTNlOtPAXlTT OP MTNTO, 
[19251 3 D. L. R. 523 : (19251 2 

W. W. 11. 657 ; 36 Man. L. R. 190.— 
CAN. 

789 111. .1— Although 

every iiortiou of a publio road most 
be kept in repair by tlio munloipallty 
In which the road Ilea, the driver of a 
very heavy vohiole Is not entitled to 
drive it to the extreme edge of a raised 


road built of uaith in absolute rellauoe 
that it will not ommblo — Blackis v. 
Mumioipality of Miniota, 11925] 4 
D. L. R. 1064; (1025] 3 W. W. R. 
661.— CAN. 


PART VI. 8B0T. 5, SUB-SEOT. 1. 
■g. LiaMHto of vtUage — Village Act, 
R. 8. A. 1922 (e. 109). 88.}— Before 

a village can be held liable for damage 
reaultlng from a defect in a road. It 
must be ahown that the road is within 
one of the oiasMe of roada apeoified 
in the above aeot. — G rbxnawat v. 
Oanadian Pacific Rt. Cki., (1925] 
1 D. L. 11, 992 ; (19251 1 W. W. r! 
687 : 21 Alta. L. R. sSl ; vof^tig, 
(19241 4 D. L. tt. 977 ; [19241 3 
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W. W. R. 498.— CAN. 

PART Vll. SECT. 1. 

1006 ii. .1 — Re R. V. Lambtom 

(Out.) (1926), 46 Gan. Oiim. Oas. 13.— 


PART Vll. SECT. 2, SUB-SECT. 1. 
•k. Not euejoended by provision of 
statutory remeay.l— R. v. Town of 
Pakw (1862), 12 6. P. 445.— CAN. 

PART Vll. SECT. 2, SUB-SECT. 8.— B. 

1107 f. Negket to repsAr after oon- 
wcRen — Wni de nooumento emovendo.] 
— R. V. POBTAOK LA PRAIRIX RURAL 
MmuoiPAUTT (1905). 2 W. L. R. 141 ; 
10 Gan. OHm. Ota. 125.— CAN. 



▼oL ZZVL— Dglnnvst Omh 1148a— llSte. 


Part VIII. Powers, Duties and Liabilities of Highway 

Authorities. 


1148a. Removal ol lootway.]--A municipal 

oorpn.^ in exercise of its powers os highway 
authority under Public Health Act, 1875 
(c. 55), 8. 149, widened a narrow street in the 
town by entiraly removing a raised & kerbed 
footway on one side, Ac throwing its site into 
the carriage-way without any notice to or 
consent of the owner of the lidjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
for injury to his propeHy. It was proved 
that the access to egress from the property 
through doors in a garden wall was rendcrcil 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than 1 


before ; — Beld : the county ct. judge had 
lightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable ^ arbitrary, & it was 
not sufBeient for the action to bo bond fide ; 
& the order was properly made. — H oward- 
Flandehs V. Maldon OoiiPN. (1920), 1H6 
L. T. 0 ; 90 J. P. 07 ; 70 Sol. Jo. 544 ; 24 
L. O. K. 224, O. A. 

1158. Add. Annoialion : —Mentd. Doncastfa' v. 
Sudlow (R.) Ac Sons (1929), 22 H. W. V. (\ 
504. 

1164a. Duty to Inspect trees— On private ground 
adjoining highway — Patent danger.] — Mm kik 

V. DUMBARTONHiriRE (’OUNTV CoUNClIi, 
Western District Commiiteb (1927), 71 
Sol. Jo. 7 10 ; 01 J. P. Jo. 024, H. L. 


PART VIII. SECT. 1. SUB-SECT. 1. 

b 1. .} — Stoono V. Arbak 

(1013), 28 0. L. K. 106 : 4 O. W. N. 
76S ; 13 D. L. R. 44.— CAN. 

im. No power to alienaie part of old 
road .] — Chappus v. La Salle, 11027] 
3 D. L. R. 764 ; 60 0. L. K. 564 ; ajSfti., 
J 2 D. L. R. 386 ; 62 O. L. U. 130. 




PART VIII. SECT. 1, SUB-SECT. 2. 

f I. — js yi<t. c. 100.1 - 

8 UEUEC North shore Tuuspikk 
OAD Trustkjiai V. Vkusa (1884), 
Casa, Diff. (2iid od.) 758.— CAN. 

PART VIXl. SECT. 1. SUB-SECT. 4 . 

1164« i. J>uty to xnspert trees.] — A 
tree planted In a olty hlfrbway fell 
upon a motor car. The tree had long 
been lu a decaying condition — Held : 
the olty oorpn., having by bye law 
assumed the duty of caring for the treen 
planted upon the highway, wore liable 
for disohandJ^ that duty negligently. — 
Hdxstib V. wtt op Toronto, 11020] 
3 D. L. R. 1 43 ; 58 O- L. R. 648.— CAN. 

PART Vlll. SECT. 1. SUB-SECT. 5. 

o i. S. P. PuEABBY V. Edmonton 
(A lta.), [1927] 2 W. W. li. 445.— CAN. 

p (p. 389) i. .] — litf. slipped Ac 

fell when walking upon a granolithic 
sidewalk & was Injured, ior flvo or 
six days before this ooourrenoe, the 
sidewalk at the point where she fell 
was covered with glare ice 4c was 
oonsequently in a slippery & dangerous 
oondition. Pitf.'8 injury was not 
attributable to any lack ot care on her 
part. The city authorities had know- 
ledge of the dangerous oondition for 
five or she days before the acoldent 4c 
made no attempt to remove the 
danger : — Reid : the city corpn. were 
guilty of gross negUgenoe within 
Consolidated Municipal Act. 1022. 
8. 460 (3), Sc were liable.— <3oiCESa v. 
Bbxabvilue. [10251 2 D. L. R. 250 : 
56 O. L. K. 451 ; revsg.. [1024] 2 
D. L. R- 333.— CAN. 

t (p. 389) ii. JDangerous condition 

known to pedfortrian. J— Where a person, 
who kimws that a sidewalk Is in a 
dangerous oondition because of a pile 
of suppery snow thereon, deliberately 
makee use of it, tostead of walking 
on the road as he has previously done. 
Sc thereby snstains Injuilee, the maitai 
voknH non fii injuria is appUoabie. — 
ROBINSOg V. ASSIHIIIOXA TOWM, [1937] 
31). L. B. 514! 110271 8 W. W. Hi 
490 ! 11 Bask. iL B. 053.— GAN. 


r (p. 389) lit. DepreHsutn caused 

by permittiiw children to Uht euicivalk 
aa slide-— Gross rMgltfltati*.)— M vitland 
tJ. Pfmbrokk, [10291 i D. L. R. 191.- 
OAN. 


r (p. 389) iv. KrempHon fnmi 

habilUy exetpt for yross negliffenre ] — 
MoKKL V. WINNII’JO OliY, [1929] 1 
D. L. R. 05 ; [1928] 3 W. W. K. 561. 
CAN. 


r (n. 3H9) V. — Ifsedby chUdrin oh 
nUiU.] M\iila\do. Pbmruokl (Out ), 
11929] 1 D. h. U. 191.— CAN. 

80. Method adopted U mporanly 
du/nyt rows - Whether yross nt ghyenct . J 
Where h*o or h v sunw roverod i ho 
Hurfaoe of a wiUuwalk In a city 4c tho 
method of 1‘otiioying It used by men 
employed by the eltv cori»n such 
as to make the sidoaiilk ttnnporarlly 
dangitrouH to pedestrians who i Iu>hu to 
walk on It while the work of removal 
was in progress, Sc an aceidont happened 
to a purtsor-by — Held • the ailoptloii 
of this tuotbod WHS not in itsoif evlJeiu n 
of groMH m^llgonce ” - L\onm e 
OrrAWA Cirv, [1928) 1 D L 11. 171 ; 
01 O L. It. 405.— CAN. 


PART Vlll. SECT. 1. SUB-SECT. 7. 

o 1. .1 — A public road 

croHsod a stream by a briilge. There 
was a fon<*o between the road 4c the 
laud adjoining it, erected by the 

{ iroprietors of the latter. At a point 
muiodiately adioinlng the bridge Iheru 
was a gap, 15 feet wide. In the fence. 
A podusman, on a dark night, mis- 
taking this gap for the road, walked 
through tt 4c foU into the stream 4c 
was di owned. J n an action of daruugeH 
against the proprietors of the land 
adjoining the road . — Held • tboiu 
was no duty on such proprietors to 
fence a natural, as opposed to an 
artificially created, danger on their 
lands, any such duty, where It exintt'd, 
falling on the road aathoritles.-- 
Morbison V. London Midland 4c 
fecomsH Ry. Ck)„ [1929 J H, C. 1. — 
SCOT. 

o II. — — .1 — Defts. constructed 

a bridge aoross a navigable stream, 
having in it a draw or saving to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to guard the approaches to Che bridge 
when swung. ▲ horse belonging to 
pltf, broke away from tbo person in 
charge of him, escaped out upon the 
public road. Sc ran a distance of about 
two mllas to the bridge, reaching it 
while the draw was open to allow a 
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vesHOl to paHH, Sc rusliing Into tho gap 
wan drowned -Held' deft, muiiloi- 
palitv could not be made aiiHwerable 
for the loss of thu biKiNiiovF 

e. Kent C‘om*N. (1887), 14 A. It. 12. - 
CAN. 

PART VIII. SECT. 1. SUB-SECT. 8. 

■q. Hetdriition during repairs- What 
ts Huf/icunt xoamino if danger.] 'llio 
duty of th(>^o making repairs upon a 
tiavollod road, Is to take such leaHon- 
ubln care, 1>y notine, light irig, giiaiding 
or othurv>is(\ us may be roiMonably 
ncccissary t’o prevent damagoN as the 
losult of tlie (miiporary enmtltion of 
tho road When this w tlone, A tho 
condition of non repair Sc ot tonipomry 
danger is hi ought home a porsoii 
UMlug tho highway, ho in < allod upon to 
use rcasonaido naio on his part for his 
own safety. Wink v. Tokon lo Tkanh* 
I'fiitrATiov (’ommihmion, [1928! 2 

1) L K 567 . 62 O. L. U. 120.- CAN. 


PART VIII. SECT. 1, SUB-SECT. 9. 

•d. Htreit raihmy track atljorenl lo 
highway 1 IMtfs. til a imdoi c»i 
at templed to cross the tiaiks of a 
slrcot railway, whMi wore at that 
point not Jahl upon thu tra veiled 
liigbway but upon land owned by tbo 
olty oorpn. ad]a«ont to tho tru veiled 
highway Tlio place of (losbing was 
In a dangerous oondition, by reason of 
tho tracks not being ballasted bub 
simply resting uFion exposeil sloopcis. 
Tho oar waa impilsonoil Uioro Sc run 
Into by a street oar, 4t pltfs. wore 
injured 4c the oar daraagiMl — Held : 
tho city (orpn. were llablo sinoii, 
although no obligation to ropeir 
oxlsled, tliero was a tiup or coueualcd 
dangor. — .I ambs v. Toronto (1925), 57 
O. L. It. 322 ; affg. 27 O. W. N. 213.- 
CAN. 

PART VIII. SECT, 1, SUB-SECT. 11.— 
A. 

1100 i. LuUnlily for failure to light — 
Hialutary duty to light.\-K motor oar 
driven at night camo into oollislou 
with a tramway island, Sc wuh clamagud. 
In an action against ucfotidci'M, as the 
local authority charg«d, under ^din- 
burgh Municipal 4c rolico Act, 1879, 
with tho lighting of the streets. It was 
proved thafa red lamp situated on tho 
IsWd was not lit at tho time of the 
accident. It was also established that 
defenders bad not failed in their duty 
with respect either to the oonstructiou 
4c condition of the lamp, or to the 
precautions taken to ensure tlmt it 
should remain alight during tbo hours 



Cases 1191a — ^1887. English and Emfibe Digest Supplement. 


1191a. 'Obstruction during construction of 

new road.] — corpn., in making a new road 
connecting two existing roads in the same 
straight Ime with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de aac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark down a public road loading straight 
into the new road under construction, & not 
seeing the fence in time, which had no red 
lamp or other warning of danger upon it, A 
was not watched, drove through it & feU 
with his car into the ravine, sustaining serious 
personal injury & damage to the car: — 
Held : the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitee, to whom they owed a duty 
to warn of any hidden danger ; the unlightcd 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence. — Oldham v. Shkp- 
PiiSLD Corpn. (1927), 130 L. T. 681 ; 91 J. P. 
09; 48T. L. R. 222; 26 L. G. R. 94, O. A. 

Annotation : — Oonsd. Coloshlll v. ManoboHicr Corpn., [1928] 
IK. H. 770. . 

1101b. Trench dug In unfinished road.] — 

Defts. in execution of a housing scheme were 
laying but a new road running eastwards 
from a certain highway & closed at if ^ eastern 
end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb- 
stones ; houses were being built on the 
northern side & lieaps of earth & building 
materials made the footpath on this side 
impassable ; the footpath on the south side 
was still unfinished, but was traversable ; 


it was bounded by a fence of wooden posts 
^ bars ; the midme of the road was levelled 
but not metalled ; across it, for laving an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlighted. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new road. Pltf. on a 
{^pt. evening, while there was still daylight, 
walked with a companion down the highway 
& into the new rood along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell into the trench & was injured : — Meld : 
the trench being apparent to all, there was 
nothing in the nature of a conceded danger 
or trap, &> defts were not liable to pltf., who 
was a mere licensee. — Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776 ; 97 
L. J. K. B. 229 ; 138 L. T. 637 ; 92 J. P. 
37 ; 44 T. L. R. 268 ; 26 L. G. R. 124, 0. A. 

1197. Add. Annotation : — Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 

1216. Add. Annotation : — Apld. Manchester Corpn. 
V. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 127. 

1228a. Amount of payment — How calculated— 
Local Government Act, 1888 (c. 41), s. 11 (2).] 

— Sandoate Urban District (^Jouncil v. 
Kent County Council, No. 06, ante. 

1236. Add. Annotation : — ^Apld. A.-G. v. London 
& Uomo Counties Joint Electricity Authority, 
[1029] ICh. 613. 

1287. Add. Annotation : — Apld. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1920] 1 Ch. 613. 


of darkuoBH : — llfld : tho Htoudard of 
porfonnaiioo could not be absolute, 
but must bo relative to tho best avail* 
able moans of aoblovinR exact per* 
foraianeo. iu the absence ef ovldonce 
of any failure on tbe part of dufenderB 
to take every reasonable means of 
carr^'lngr out tbelr statutory obllga* 
tions, tboy fell to be asHollziod. — 
Kicoim V. EoiNBUKun Mauistuatks, 
11U26] S. 0. 814.— SCOT. 

r i. .] — A corpn. ])lauted trees 

along one of Its streets, & rosp. sus- 
tained injuries through his motor oar 
oollidlng with one of the trees on a 
dark night. There was a street-lamp 
in tho vieinlty, but it had gone out : — 
Held : the corpn. having caused a 
dangerous obstruction on the street, it 
was its duty to light & keep lighted 
tho obstruction, so as to make it vlslbio 
to persons using tho street. — U amard 
(Mayor) e. Claurk, [1027] N. Z. L. 11. 
404.— N.Z. 


PART Vlil. SECT. 1, SUB-SECT. 11.— 
D. 

1210 i. Liabiliti/ of driver — Accidental 
injury.] — Held : tho driver of a horse 
van, which was capsized against a 
lamp-post by a gust of wind, was not 
liable in damages under General I'ulioo 
tk Improvement (Scotland) Act, 1862 
(o. 101), s. 128. in respect that tho 
breaking of the lamp wos not his act. — 
Hogq V. MAcmisitsuN, [1928] 8. G. (J.) 
16.— SCOT. 

PART Vlll. SECT. 6, SUB-SECT. 1.— A. 

1240 xlv. .]— Sect. 730 of 

the Winnipeg Charter, which gives tho 
city u right of indonmity “ of & from 
uU costs, claims, iSc damages caused 
by any obutruction, encroaching or 
nuisance placed on any public road by 
any person, firm, or corpn. whether 


t iursuuut to permit or agreement wttli 
lie clt y or not, does not apply to claims 
for damages arising out of encroach- 
ment or nuisanoes created by the joint 
act of the city & tho third party. — 
.SriiAMfiB V. WiNMPKO (Mau.), 11020] 
4 D, L. n. 683 ; 2 W. W. II. 368.— 
CAN. 

1260 xxii. .} — Qreer V. 

Mulmuk Township, [10261 4 D. L. IL 
132 : 60 O. L. R. 269.— CAN. 

1260 xxiil. .] — LiNOUElX 

V. Stocks No. 863 Mitnioipal Dih’i'kiot 
(Alta.), [1027] 3 D. L. li. 478; [1927] 2 
W. W. U. 313.— CAN. 

1260 xxlv. .J-Jksson r. 

llDRAT. MIINH’IPAUTY op Livinostone 
(Saak.), 11029] 2 D. L. It. 474 ; I 
W. W. 11. 474.— CAN. 

g (p. 403) I. Ditch 

xoiihoul guards or raUingH.] — ^Walton e. 
Yoric County Corpn. (1881), 6 A. R. 
181.— CAN. 

g (n. 403) il. Defective street 

i n railway imbMwy.]— Where a city which 
is under a statutory duty to keep its 
Rtroots in repair is charged in on action 
for damages with non-repair, tho fact 
that the particular piece of pavement 
from the non -repair of which pltf.'s 
injury is alleged to bavo resulted 
happens to be \mdcr a subway oon- 
strueiod at tho Instanco of, or for tho 
heiiedt of, the city tmder a contract, 
improved by the Board of Railway 
Oomrs. for Canada, between the city 
& a railway co. & under which the city 
agreed to maintain Sc repair said 
pavement, does not change tho 
uliaraotcr or origin of the liability, if 
any, of the city to pltf. — Schaler r. 
City of Winnipko (No. 2) (Man.), 
[1930] 1 1), L. R. 499 ; [1929] 3 W. W. 11. 
433.— CAN. 

k (p. 404) I. FaOure of traoeUer 
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to see.] — W'hcro a traveller fails to see 
an obstruction which a person Ubing 
oi-d inary care would have avoided, the 
statutory liability docs not arise. — 
Kino V. Riley, [1025] 2 D. L. R. 218.— 
CAN. 

k (p. 404) ii. Imbedded vnre.]— 

Pltf. was injured by tripping over a 
wire imbedded In a street : — Held : 
defts. had not dtsohaiged the onus 
of removing the presumption that they 
had failed in their duty. — ^W ooucxjck 

V. Vancouver (B. O.), [1927] 3 

W. W. R. 759.— CAN. 


k (p. 404) iii. Projertino iron 

covering of excavation.] —Pltl., while 
w'alkiug on a sidewalk, stumbled & 
fell as a result of tho projection over the 
cement part of tlie sidewalk of the iron 
covering of an excavation w^hioh the 
city hud allowed tbe abutting ovmor to 
make : — Held : tho accident happened 
beoauso of want of proper repair of the 
sidewalk, & the city had not shown 
that it had done all that could 
reasonably be done to prevent the want 
of repair. — M oran v. Vancouver City, 
(19291 1 D. L, R. 461 ; 40 B. C. R. 450 ; 
[1928] 3 W. W. R. 660.— CAN. 

k (p. 404) iv. l^ojetding ahib 

of concrete.] — Held : tho defect was one 
which, in such a locatiou, should haw 
been remedied : It would have been 
negligence to havo there constructed 
tbe sidewalk with such a rise. Sc 
deliberately to allow it to remain was 
not less a fault. — B ennbssy v. Toronto 
City, [1928] 4 D. L. R. 378 ; 62 
0. L. R. 541.— CAN. 

k (p. 404) V. Causing obstruction 

of view.] — Tho failure of a munici- 
pality to out down scrub Sc bush so 
grovdng at the side of a road-allowanoe 
near an intersection that it prevents 
persons travelling on the road from 



V<d. XXVI.— Htchmyi. Caats 1868— UTSa. 


1268. Ann^im:—neU. Oldham v . Shemdd 

Corpn. (1927), 136 L. T. 681. 

1272. Add, Annotation Generally, Mentd. 11. v 
Copcstake, Ex p. Wilkinson (1920), 90 J. P. 


1278. Add. AnnotaiUm : — R®M. Oldham v. Sheffield 
(k>rpn. (1927), 186 L. T. 681. 

1280. Add. ^nno/a/:<>/i .-—Held. Oldham v. Sheffield 
Porim. (1927), 136 L. T. 681. 


Part IX. — Nuisances and Remedies. 


1880a. Enclosing highway.] — B. r. 

Ogden (1702), Fortes. Rop. 251 ; 7 Mod. Rep. 
45 ; 92 B. R. 839. 


1369a. Fireplug — Projection above pavement — 
Liability of water company.]— A fireplug had 
been lawfully fixed in a footpath by defts. 
Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pltf., whilst 
passing along the footpath, fell ov(*r the fire- 
plug &, was hurt : — Held : as the fireplug 
was in good repair, & Imd been lawfully 
fixed in the footpath, no action by pltt. 
would lie against d<»ft a.— M oore v. Lartmotii 
Waterworks (^o. (1886), 17 Q. R. 1). 462 ; 
55 L. J. Q. B. 304; 65 L. T. 309; 50 
J. P. 756 ; 34 W. R. 550 ; 2 T. lu R. .587, 
C. A. 


Annotations : — Apld. Thompson v Brighton Cofjm., OlUor v. 
Horahara L. B.. (18041 1 Q. II. 3.1‘i. Oonsd. Burtloy r. 
Uoobdale C^rpn., [19081 2 K, II .'iOl. Apld. O. C. Jty. r. I 
Hewlett, [19161 2 A. C. 511. Refd. 11. v. Poolo Conn. 
(1887), 19 Q. B. D. 602 ; Steel r. Dartfonl L. B. (1891), 
60 L. J. Q. H. 260 ; Dawson v. Blngley U. D. C. (1910), 
75^J. P. 17 ; Papwortb v. Battersea 1). O. (1914), 79 J. J\ 

1372a. Liability of water company.] — 

A water co., at the request & expensf' of the 


owner of a house, laid down a service pipe 
leading from their main under the street 
into the house, in whicli they placed a stop- 
cock for the purpose of I'cgulating the supply 
of water. This stop-cock was protected by 
a cover or guard-box let into the pavement, 
which was provided with a lid or flap. 
Owing to tlie liinge of the hd or flaj) being out 
of repair, it jirojeeted above tlie pavement, 
& pltf. while passing along the sto^et tripped 
over it & sustained injury. The apparatus 
could not be repaired without being removed, 
or removf'd witliout brt'aking up the pave- 
ment. Tlio jury found that there was 
negligence on the part of those who were 
liable for the rt'pair of the liinge ; — Held : 
ilu‘ CO., who alone had power to bn^ak up the 
street for the ijurpose of repairing the guard- 
box, were r«‘8])ousible for its repair, & liable 
in respect of the injuries sustoined by pltf. — 
(ilAPMAN e. FvLDIO WATEHWinUvW Co., 
11894] 2 Q. B. 599; 61 L. .1. Q. B. 15; 71 
B. T. ,539; .59 .1. l\ 5; 43 W. H. 1; 19 
T. 1j. R. .580 ; 38 Hoi. .Jo. 629 ; 9 R. 582, 
A. 

AnnolatiOKH -Consd. Ooluo Valley W'afer Co %\ Uall (1907), 
96 1,. T. 396. Distd. i^laeov r. Oas C’o., 

Motropolilan Water Board Sc West ICnd Talloriutc Co. 
(1910), 9 Ij (1. H. 174. Conid. Balt a. Motiopolltan Water 
Board, 11911] 2 K. B. 06.6. Reid. Oiand .hnution Watei- 
worlCH Co. p. Itorhxanuehi, (1901) 2 K. 11. 2:)U. 


having a clear view of vehlolcH ap- 
prooebinf? on tho Intersectiiuf roH<l 
does not constitute a breach of the 
iminiclpallty’fa duty to repair undoi 
Hural Municipality Act, h. 19(5.- 
[•VRTniDCL V. KeUAL Ml MCIPAMTA 
OF Lanoknbuiio (SoHk.), 11929] 3 
NV. W, H. 66.'..— CAN. 

001 . .) — When? un neeident 

rchulta from lack of e-pair of a i'oa<l, 
a presumption aribOM, without evid<jii<?e 
that the munidiiality n-spousiblu for 
tbe road hail notice of its condition, 
that tho statutory duty to repair has 
iKJcn uecrlected. — TI ka r Ml MncALiTY 
OF MlNTO, [1925] 3 D. I,. R 523 ; 
(192.'.] W. W. B. C.67 ; .36 Man. L. 11. 
190.— CAN. 

PART VIII. SECT. 6. SUB-SECT. 1.— 
B. (a). 

1289 t. Damage to adininmg 

owners — Conslrticlion of rond eausing 
/food.}— Municipality : — TJeid : liable. 
— Meier c Fiuxklin, LiMTUKeuT v. 
Frankliv, Streich V. Fbavkun 
(Man.), (1926) 3 D. L. R. 433 ; [1926] 
2 W. W. II. 330.— CAN. 

1289 II. Negligent eonstruo 

tion of ditches causing flood.] — Stadnick 
V. BifroS'F Munkupautv, (19271 4 
D. L. R. 61 : (19271 3 W. W. 11. 49 ; 
37 Man. L. R. 26.— CAN. 

1289 ill. Rood materials 

carried into raceway Im violent storm.] 
— Held : defts. were not liable. — 
Skook V. Brantfobi> Town CbuNcm, 
(1856), 14 U. C. R. 255.--CAN. 

q (p. 408) i. ,}— Deft. 

mimicipallty when in pursuance of its 
statutory powers it was constructing 
a sewer along tbe side of a highway 
erected a barricade of planks against 
which the earth taken from the 
excavation was jdled up. The barri- 
cade A the pile of earth occupied so 


iiiiidi of tho Rjd< walk (luit a path oiili 
IS jrichcH wide wuh Ictl bihind (he 
I ban’icttdo for (ho uso of pedoatrlariH. 

I Owing to oidiuury rainfall A tho 
moist ilmrailtr of the earth mo pilul 
up, tlieie was a M^jpagi' of wub’i I 
carrvlug Mllmy pariieU s of clay tlir«»uuh ] 
the hpaccM Im tw(H<n tho plunks result ms ) 
in the HurfiKM* of the pu.tliwa> bitoiidriK 
I daiuforoush muddy A slipperj. J’ltf i 
while wulkinic MMiiig tiie puthwu> ' 
1 slipped on said Buiface & was serloiislv i 
injured —Hild : deft, laul cieuted 
A lontmucd a imisunre wbkh was the 
pioxiiriato & sole cause of pltt.’s I 
, injuries. WArrs r Dimitik i oi. i 
Biunvry (II. (•), (19291 1 D. B. 9. 

[ 112, 2 W . W. B 612 CAN. I 

hk. Hoad wtuUr repair by Mintsftr of 
fiighimys.] — Held : as long as the 
work of construction or repair it> lieiiig 
I carried on, tho highway is removed fi om 
tho dircoliou. Control A management 
i of the municipality, which is not liable 
[ to travellers for damagcH rcHcJting 
from its statu of repair until tbe high- 
way is again uutler its contrrd A man- 
agement. — H orshbld V. Cana Rukai. 
MUNicrrAiinr No. 214, [192.^1 2 

D. Ti. R. 874 ; (19251 1 W. Vi. R. 
1067 ; 19 Saak. L. 11. 378.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 1. 

B. (c). 

1 1300 ix. — .J - A muninpal forpn. , 

I is not liable for injury eaused by 1 
' failure to make minor riiMus to a 
I street, but is liable If lliu damage 
occurs through negligence or fault In j 
I the original constructiou, A if it can 
be shown that the construition in tho i 
I first plaoe by those who wen* re- 
sponsmle for it was of a nigligmi^, 
imnroiier, or faulty description, thi^y i 
I will ho liable If damages result | 

Stewart v. Moncton (192.'f>, .63 

N. B. R. 427.— CAN. I 


PART IX. SECT. 1, SUB-SECT. 1.- A. 

k i. (H)slru(iion oh part not used 
I by jnddir \ It. r. BeNNK'H (182'»), 
N. B. Dig. 400. CAN. 
sm. ( Hislruction permitted Duty o] 

f nrsim musing ohsirurtum In irrovide 
igtd'i at iiigfd ] -IlFltvicY u. hUhNCil 
(18.19), i Old. Dig. 71.13 CAN. 

PAHT IX. SECT. 1, SUB-SECT. 1. D. 

»n. .ireciH fnrnn >g part of side 
valh Left viifoviTtd j On a daik 
idgid «)!»' of pitfh., wife of her co- 
pltf , Mt« ppud into un aiea, one of 
Mf vcml. ill the sidewalk of a street 
In a town A was Injuied 'I’lic areas 
I were (Miiist i in t^id as part of a hiillding 
adjacent to the Nldcwalk A were for 
the benefit of the owiuth or tenants 
I of tlio building. No autborisutioii by 
I the town corpn. for the count ruction 
of tito areas was shown, but it ui>peuru<l 
tliut. Klmc till* icai 1900, tho corpn 
liad looked uftei the coverings of the 
ureas, treating them us part of tliu side- 
walk. Before the eciidcnt, tho luea 
into which pllf. stepped had Inuu 
covered with a plank, r>Ht on the night 
of tho accident it was uiieoiercd - 
l/fld. the town oorjw., having know- 
ledge of tho (onditiori, A having taken 
no stops to close the areas, or to see 
that they wcio adoountely protectcil, 
were liable to pltfs -AI< Michaki. v . 
Dookrkk Town, (1928) 1 D. L. R. 
'.•16 . 62 O. L. It. 647. CAN. 

■o. fvift forming jtart of jmvement — 
TV ell of lift MtadA qualelu fenced .] — 
IlA YUAN t',(JlTY FuOI'KKTY INVESTMENT 
Tni 8T C'oiii’v., Ltd., ( 19291 8. C. (U.L.) 
f)6.~SCOT. 

sp. Petrol pump.] British Amfiu 
( IV 011 C'<i. V. Hhurr (Ont.), (1920 1 
.1 D. L. It. 119.— CAN. 
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Cum 1878»— UUt. Enoubh Ain> Emfibe Digest Sufflbuemt. 


137Sa. In contravention of City Police Act. 

1889, c. xclv, s. 85 (7)— Claim ot right.]— 

Curtis v. Qebves No. 641a. ante. 

1880a. Overcrowded inn yard— Vehicles left in 
highway.] — ^An innkeeper bad for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular piece of ground 
at the comer of two streets. This piece of 
ground having been ascertained to be part 
of the highway : — Held : deft, was rightly 
convicted of an obstruction under Highway 
Act, 1836 (c. 60), 8. 72. — Goring t>. Bar- 
FiBLD (1864), 4 New Bep. 284. 

1881a. person placing a dangerous 

obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising tlieir right of way ; 
A if he neglects to do so, is liable for the 
consequences. — Clark v. Chambers (1878), 
8 Q. B. D. 327 ; 47 L. J. Q. B. 427 ; 38 L. T. 
464 ; 42 J. P. 438 ; 26 W. B. 613. 

Jnno/atioTu :-^ConMa, Bull v. Shorcdltrh Corpn. (1902), 07 

J. ]». 37 ; Ihioll t). Lonir. flOlO] 1 K. B. 148. Apld. 

tllaBgow City CorjJU. v. Taylor, [1922] 1 A. O. 44. j^d. 

A.-G. V. Tott-Hoatly he Browurlsg (1879), 76 L. T. 174 ; 

Tolbauson v. Davies (1888), 69 Jj. T. 436 ; McDowall v 

C. W. Ity., [1902] 1 K. B 618 , Latluim «. Johnson & 

The Bernina (2) 

U8r87), 12 P. D. 58 ; Coldriok v. Partridge. Jones (1900). 

78 L. J. K. B. 4fi2 ; Cory v. France, Fenwick, [1911] 1 

K. B. 114 ; Wold'Iuundelf v. Slepbonfl, [1920] A. C. 9f>0; 

Tho San Onufre, [1922] P. 213. 

1 391 . Add. Annotations : — Retd. Williams v. Larson 
(1928), 21 B. W. C. C. 339 ; Ten pleton v. 
Parkin & Co. (1020), 140 L. T. 619. 

1397. Add. Annotation : — Mentd. S.S. Singleton 
Abbey V. S.S. Paludina, [1927] A. 0. lo. 

1899. Add. Annotation Oldham 

Shefirteld Corpn. (1027), 136 L. T. 081. 

1435a. Street traders — Licence — ^Application to 
renew— Duties of borough council.]— (1) The 
remedy by appeal to petty sessions given by 
London County Council (General Powers) 
Act, 1 027 (c. xxii.), s. 36 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trader is equally 
boncOctol. convenient. & effectual as mandamus 
would bo. Mandamus wUl therefore not lie 
to a Metropolitan borough council to compel 
them to hear & determme a street trader’s 
application for renewal of a licence. 

(2) In^ deciding such appUcaiions, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, & its 
decision will not be invalidated merely by the 
fact that some members taking part in it 
wore not present at an earlier meeting when 
the applicant was heard. 

(3) Setnhh ; the Act does not contemplate 
the calling of evidence before the council 
on such applications ; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary. — 11. v. Lewisham Corpn., Ex p. 
Jaokson (1020), 03 J. P. 171 ; 73 Sol. Jo. 
318 ; 27 L. O. B. 416, D. C. 

1435b. Refusal to renew — ^Appeal to 

petty sessions— Evidence.]— B. v. Lewisham 
Corpn., Exp. Jackson, No. 1436a, ante. 


1486e. Mandamus.]— B. v, Lewi- 

sham Corpn., p. Jackson, No. 1435a» ante. 

1485d. Removal of refuse — Liability for 

charges.] — The “ other services ” mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services ejttadem 
generis as the removal of refuse. 

Applts., a borough council, claimed pay- 
ment of their charges in respect of other 
services” rendered by them to resp., a 
licensed street trader, being charges in 
respect of the general adnmiistration of 
Tart VI. of the Act dealing with the regula- 
tion of street trading : — Hdi : in the absence 
of evidence of the removal of refuse or of 
services ^uadem generis as the removal of 
refuse, applts. were not entitled to recover. — 
Westminster Corpn. v. Armstrong, [1020] 
2 K. B. 461 ; 142 L. T. 268 ; 98 L. J. K. B. 
707 ; 46 T. L. B. 634 ; 94 J. P. 18 ; 27 

L. G. B. 671, D. C. 

1441. Add. Annoiaiion: — Apld. Vanderpant v. 
Mayfair Hotel Co. (1020), 27 L. G. B. 762. 

1442* Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. B. 762. 

1443. Add. Annotation: — Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G, B. 752. 

1447. Add. Annotations: — Consd. Vanderpant v. 
Mayfair Hotel Co. (1920), 27 L. G. B. 762. 
Mentd. Lowe v. Bentley (1928), 44 T. L. B. 388. 

1457a. Causing horse to shy.] — In an action 

for a nuisance it appeared that pitf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their land adjoining the highway, 
& the cart was upset pitf. injured. Evi- 
dence was tendered by pitf. to prove that 
other horses had shied at the heap on the 
some day : — Held : if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance. — Brown v. Eastern & Midlands 
By. Co. (1889), 22 Q. B. D. 301 ; 68 L. J. 
Q. B. 212 ; 60 L. T. 266 ; 53 J. P. 342 ; 6 
T. L. K. 242, D. C. ; on appeaU 22 Q. B. D., 
at p, 393, C. A. 

Annotation Heath’s Oaru^jo v, Hodges (191fi), 14 

L. G. R. 106. 

1465. After this case add ” See^ also, Agriculture, 
Nos. 970a, 970b.” 

1478. Add. Annotation : — Consd. Vanderpant v. 
Mayfair Hotel Co. (1920), 27 L. G. E. 762. 

1475. Add. Annotation :— Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 762. 

1500. Add. Annotation : — Consd, Eastbourne 

County Borough v. Fuller A Sons (1928), 93 
J. P. 29. 

1509. Add. CUaiion:^Q5 L. J. K. B. 81. 

1511. Add, Annotation : — Consd. Eastbourne 

County Borough v. Fuller & Sons (1928), 
93 J. P. 29. 

1512. Add. Annotation : — Distd. McGowan v. Stott 
(1023), 99 L. J. K. B. 357 n. 

1518a. .] — ^When any one places a motor 

omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 


PART IK. SECT. 1, SUB>SECT. 1.— N. 

sq. protmdina through 

fence l—Wher© deft, permitted a gone 
tmsh growing on his land to projeot 
over a street, ft pitf. was lujnted by 
a tboru of the bush panetrating one 


of his eyes ; — Hetd : deft, was liable. — 
Ocru. V. Gbbkn (1924). 27 W. A. L. R. 
62.— AUS. 

■r. Buffering frees to grow-^Caudaig 
(ihstrueHon — Madras Local Boards Act.) 


' — The allowing of piiohly*pear to 
, spread on to a road usm by the publjo 
> is a publio nnisanoe within uAlan 
j Penal Code, a 268 . — JU liOLazFPA 
Goukdan (1928). I, L. R. 62 Mad. 79. - 
i IND. 
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liable iot placixig a nuisance upon the road, & 
for nes^gent use of the tohway.— Walton 
^SAAc) & Oo., Ltd. v, VANauARO Motor 
Bds Co., Gibbons v. Vanguard Motor Bus 
Co. (1908), 72 J. P. 606 ; 26 T. L. R. 13 : 
63 Sol. Jo. 82 ; 7 L. G. R. 349, D. C. 

Co. (1909), 101 L. T. 
623. RiM. Barnes U. D. C. «. L. O. O. Co. (1008) 7 
L. G. R. 369 ; Wing o. L. G. O. Co., [19091 2 K. B. 652. 

1514. Add, Annotation : — Generally ^ Reid. Britui* 
nia Hygienic Laundry Co. v, Thornycroft 
(1928), 186 L. T. 83. 

1519. Add, Annoialiong : — Distd. Noble v. Har- 
rison, [1020] 2 K, B. 332. Gonad. Reigate 
Oorpn. V. Surrey County Council, [1928] Oh. 
369. 


1540. Add, Annoicdion : — ^Refd* Manchester Corpn. 
V, Pamworth, [1930] A. 0. 171. 

1546a. Heap of refuse — Horse frightened.]— Pltf. *8 
horse shied at a heap of road-scrapings placed 
by dcfts. by the side of a public highway on 
land belon^ng to them, & personal injuries 
were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected ; — Held : such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a public nuisance, A; 
whatever showed it to be likely to cause 
horses to shy was evidence for pitfs. — 
Brown v. Eastern A Midlands By. Co. 
(1889), 22 <^, B. D. 391 ; 68 L. J. Q. B. 212 ; 
6 T. L. R. 284, 0, A. 

Annofolion Retd. Heath’s Garage v. Hodges (191.5), 14 
L. G Tl. 195. 


1592. Add, Annotation : — Reid. Layzell v. Thomp- 
son (1926), 91 J. P. 89. 

1816. Add, Annotation : — Refd. Reigate Cori>n. v, 
Surrey County Council, [1928] C/h. 359. 

1623. Add, Annotation : — Retd. Cldluun v. 

Sheffield Corpn. (1927), 130 L. T. 081. 

1627. Add. Annotation: — Mentd. K. v. (’ory, 
[1927] 1 K. B. 810. 

1634. Add. Annotations: — Consd. Hwadling v. 
Cooper (19.30), 40 T. L. U. 597. Refd. ifar- 
grove V. Bmm (1929), 46 T. L. R. 69. 


1687. Add. Annotations : — Consd. Hargrove v. 


VoL Xm-^Higimys. CtaB 1518R-17U. 

Bum (1929), 46 T. L. R. 69; Swadling v. 
Cooper (1930), 46 T. L. R. 697. Refd. The 
VecUs, [1929] P. 204; The Chatwood, [1930] 
P.272. 

1639. Add, Annotation: — ^Mentd. Lagan Naviga- 
tion Co. V. Iiambeg Bleaching, Dyeing A 
Piniriiing Co., [1927] A. 0. 226. 

1652. Add. Annotation : — Qenerallyt Retd. Salis- 
bury A Fordingbridge District Drainage 
Board v. Southern Tanning Oo. (1920), Ltd., 
[1927] 2 K. B. 666. 

1668. Add. Annotation Mentd. Musicar Per- 
formers’ I^toction Association, Ltd. v, 
British International Pictures, l<»td. (1930), 
46 T. L. R. 486. 

1668. Add. Annotation : --Tiotd, A.-G. v. Sharp 
(1930), 09 L. ,T. Oil. 441. 

1677. Add. Annotation : — OeneralJyt Mentd. 
Boumemouth-Rwanage Motor Road A Perry 
Co. V. Harvey A Sons, [1929] 1 Oh. 686. 

1680a. .] — Deft. co. built a largt^ hotel, in- 

cluding a kitchen, close to pltf.’s private resi- 
dence A with windows overlooking pltf.’s 
promises ; A a hitherto quiet higJiway, with 

j very little traffic passing over it, beca mo a busy 

streotwith vehicles constantly coming A going 
in connection with deft.’s hotel business. 

i These vehicles made us(* of a very small 

[ yard adjoining pltf.’.s house, opening into tho 
street. A the roadway tlioro became con- 
gested at times. In consequonce, pltf. com- 
plained of nuisanc'' : (a) by obstruction of 
access to his residence ; (6) by <ic])riving him 
of reasonable use of the public highway ; — 
JTeld : on the r<*suH of tin* authorities, a 
private individual wlio seeks to restrain the 
obstruction of n public iiigliwuy must, in 
order to maintain his suit, prove that he has 
sustained particular A substantial A direct 
damage beyond the genc-ral inconvenience A 
injury to ilie public. — Vanddrpant v. May- 
FAUt Hotel Co., I/td., fl93()| 1 Ch. 138 ; 99 
L. .T. Ch. 84 ; H2 L. T. 198 ; 94 .1. P. 23. 

1687. Add. Annotation As to (1) Refd. Vander- 
pant V. Mayfair Hotel (’o., 119.30] 1 Oh. 138. 

1709. Add. Annotation : — As to (2) Refd. Howard - 
Flanders v. Maldon Coipn. ( 1 920), 136 L. T. 6. 

1711. Add. AnnofaHon Distd. Howard "FlandorH 
r. Maldon Corpn. (1926), 135 L. T. 6. 


PART IX. SECT. 1, SUB-SECT. 11. 

•(. Encroachment on private street — 
Authorised by Dean of QuiU .) — The 
proprietors of a building adjoining 
a pRvate street in G.. who were, also, 
tho owners of tho solum of the street, 
applied to tho Dean of Guild for 
auchoritv to extend their baildlng over 
pjBirt of tbe foot pavement of tho street. 
The master of works lodged objections 
in the public Interest, on the ground 
that, under Glasgow PoUoe Acts, 186C 
to 1924, tho Dean of Guild had no 
jorlsdiotion to sanction an encroach* 
ment on a private street; — Held: 
nothing in these Acts deprived tbe 
Dean of Guild of jurisdiction to grant 
a lining for tho erection of a building 
on a private street within the burgh. — 
Saxokx Shob Ck>., Ltd. v. Sombbs, 
(1929) S. G. 232.— BOOT. 

PART DC. BECnr. 1, SUB-SECT. 14. 

k i. Brokm-doum medor ear — Not 
left am hiakway far unteaaonabU rime— 
Oumer not riahfe.1— PanaitsoK «. Pater* 
BOH (1916). 31 D. L. B. 368.— OAN. 
_.sv. House left in streei at nigtd-^ 
Street htoekeir^Ferson maoima house 
liuble.h--8ooTTv. Oaloabt A Rmnocnc, 


[19271 2D. b. It. 263; [1927 1 I W.W. It 
524 ; 23 Alta L. It. 467.-CAN. 

PART IX. SECT. 1, SUB-SECT. 16. 

sa. EUm of werier—Meaninq of .] — 
Water which soaks or booim through 
a bank on land on to a road does not 
flow on to snob road. — J arua/j v. 
Loader. [19281 S. A. S. It. 35.— AUS. 

PART IX. SECT. 3, SUB-SECT. 8.— A. 

1670 v. In an action 

for a mandatory Injunction requiring 
deft, to remove a verandah Sc steps 
attached to her house, which en* 
oroacbed upon a street In a village. Sc 
caused Incouvenieuoe to pltf. & other 
persons using the street : — Held : the 
inuonvenlenoe was such only as was 
mmmon to all pmjons using 1 he btroeL 
Sc pltf., whose house was so situated 
that persons coming from If, In order 
to min access to tho principal street 
of the village, had to make a detour 
by reason of the verandah Sc steps, 
suffered no n»ec^ damage or injurv 
by reason ot the nuisance. Sc was not 
entitled to the relief claimed.*- 
Whalr7«. KaasacT, [1928] 2.D. L. R. 
268 ; 61 O. L. R. 679.— CAN. 
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I 1670 vl. - ] — AuDKaAR 

.TiVAvjr V. ATMAt KavAR-n (1928), 
I I. L. It. 53 Dorn. 187. -IND. 

q 1. .3— Tho owner of an auto- 

mobile Is not cuiiilcd to maintain an 
action against a muniolpallly for 
damages tor non-repair ot a highway, if 
he hue not taken out a licence to 
permit him to opomta las car.- 
H&MPSON V. itOlllCKTSON, [19251 1 

D. L. n. 624 ; bl N. S. 11. 198.- CAN. 

4 il. Notier of claim.] ~ Tbt' 

absonoe ot the notice n-qulrefl hy 
City Act, It. H. S. 1020 (c. «6). s. 542, 
to be given the munlcipollty Is a bar 
to an action for damages for Injiirir-M 
cauKod by snow or Ice on a sidewalk.- 
Hickman «. Moohk Jaw Cii'v, [192.5] 
1 D. L. II. 115; [19241 8 W. W. U. 
839.— CAN. 

q Hi. - fiu/fleiertfj/ of [ 

Mi'GRKUOR V. It. ^Gtil.). (1929J 1 

D. L. it. 1 81. CAN. 

PART IX. SECT. 8, SUB-SECT. 6. 

sw. Cost of fencing hank — Whether 
mthin Burgh Poliee (BcoBand) Art, 
1892, s. urn.) -The magliitraten of li 
biirgb, rounding upon the section, 
brought an action against the owner* 
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1717a. Remedy trespass not ejectment.] — Doe d. 
St. Julian Shrewsbury (Parish) v Cowley 
(1823), 1 0. & P. 123 ; 171 B. R. 1129, N. P. 
1787. Add. Annotation : — Mentd. Macloan v. 
Workers’ Union, [1929] 1 Ch. 602. 


1747. After this case add “ Compare Magistrates, 
Nos. 603a, 503b.*’ 

1760. Add. Annotation .‘—Refd. R. v. Ne^ort 
Salop Justices, Ex p. Wright, [1929] 2 K. B. 
410. 


Part X. — Interference with Highways under Statutory Powers. 


1761a. Duty of local authority — On request to 
exercise statutory powers.] — A local 
authority, requested to carry out in a “ street 
laid out but not dedicated ” constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con* 
sidering whether comjjliance with the request 
will bo a lawful exercise of the powers, have 
regard primarily to the physical conditions 


Part XI. — Excessive Weight 

1765. Add. , Annotation : — Consd. Eastbourne 

County Borougli v. Fuller & Sons (1928), 
93 J. P. 29 

1771. Add. Annotation: — Distd. Eastbourne 
County Borough v, P^iller & Sons (1928), 93 
J. P. 29. 

1772. Add. Annotation : — As to (1) Refd. East- 
bourne County Borough v. Puller Sons 
(1928), 93 J. P. 29. 

1776a. .] — Defta., who owned & used traction 

engines for the purposes of their business, 
drove two of these engines on a very hot day 
in July over a highway belonging to plifs., 
who were the highway authority for the 
district. The highway, which had been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sank into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. I’ltfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant | 
to Highways & Locomotives (Amendment) | 
Act, 1878 (c. 77), s. 23, as amended by Ixico- 
motives Act, 1898 (c. 29), s. 12. They also 
claimed dama^^s for wrongful abuse of the 
highway by defts. & for nuisance & negli- 
gence : — Held : as agricultural traffic, includ- 
ing heavy traction engines, was admittedly 
part of the ordinary trafiQo, & the weights in 
the present case were normal, no claim for 
excessive weight or for extraordinary traffic 
could arise under the Act of 1878 ; there was 
no excess whatever by defts. of the lawful use 
of the highway & no wrongful abuse of their 
rights of passing As repassing ; the injury 


obtaining in the area of the proposed opera- 
tions ; & those physical conditions will be 
one of the principal factors in determining 
whether relevant statutory definitions are 
complied with. This applies to powers con- 
ferred by cither public general or private local 
statutes. — Davies v. Ripon Corpn., [1928] 
Oh. 884 ; 97 L. J. Ch. 479 ; 139 L. T. 636 ; 
92 J. P. 163 ; 26 L. G. R. 630. 


and Extraordinary Traffic. 

to the highway was due to a peculiar & 
unique conjunction of heat & of atmospheric 
& other conditions ; defts.' vehicles did not 
constitute a nuisance, & there was no negli- 
gence on the part of defts. — Eastbourne 
County Borough v. Fuller & Sons (1928), 
93 J. P. 29 ; 72 Sol. Jo. 762. 

1810. Add. Annotation : — Distd. Eastbourne 

aty ] 

93 J. 29. 

1841. After this case add ** See, also, No. 1852, 
post.** 

1844. To the existing paragraph add as follows ; — 
The surveyor ot a highway gave a certificate 
under the above sect, to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
resp. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred partly before & partly after 
the date of the first certificate on a single road 
in one of the townships : — Held : the first 
certificate was good, &, with regard to 
expenses incurred before it was m^e, the 
period of six months limited by Summary 
Jurisdiction Act, 1848 (c. 43), s. 11, for 
recoveiing the amount began to run from the 
date of the first certificate. 

1852. After this case add “ Sec, also. No. 1841, 
ante.** 

1852a. Where more than one eertifleate 

given.] — WiRRAL Highway Board v. New- 
ell, No. 1844, ayite. 

1858a. Where several contracts.] — Epsom 

Urban Council v. London County Council, 
No. 1818, ante. 


of a steep natural bank, which sloped 
down from the side of a street to 
the eoa shore, in order to recover 
the ooBt of lenoing the bank : — Held : 
the sect, was inapplioable. in rospeot 
that. In view of their amhi^ity, the 
words ** any other place '* fell to be 


roustrued in the Uffht of the context | 
A of the heading of the group of sects, i 
in which they occurred. &. so oonstruod. ; 
the places to wbioh the section referred 
were limited to places rendered danger- 
ous by some artificial oonstructlon 
connected with buildings or streets. — 


BucKin Maqistiutes v. Skafucld's 
(DOWAOCR COCNTBSS) TRX73TEX8.[1928] 
S. C. 626.— SOOT. 

PART IX. SECT. 8. SUB-SECT. 

d t. .1— R. V. FmasBAxm 

(1876), 89 U. C. IL 297.— CAN. 


856 



AnnotcUion Refd. Eastbourne County 
Borough V. Fuller & Sons (1928), 93 J. l\ 29. 


Vol. XXVI.— ffighways. Cases ^87^-S^«0la. 

1876. Add. Annoiaiion : — ^Refd. Eastbourne County 
Borougli V. Fuller & Sons (1928), 93 J. P. 29. 


Part XII. — Stopping-up or 

1887. Add. Annotation Held. Linton v. New- 
castle-upon-Tync Corpn. (1929), 142 L. T. 49. 

ISeda. Consent ol owners of land abutting 

on highway— Condition precedent.]— By sect. 

69 of a local Act “ the corpn. may from 
time to time by order stop up wholly or 
partially any highway which in their opinion 
is unnece^ary on such terms as to the vesting 
of the soil & other matters as may.be agreed 
on between the corpn. & tlie owners & lessees 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all l 
public &, other rights of way & other rights 1 
in, over or upon the same shall be absolutely | 
extin^ished.” By sect. 117 : “ Any person 
deeming h^self aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act 
may appeal ... to the next practicable cl . 
of quarter sessions under & according to Public 
Health Act, 1875 (c. 56), s. 209 ” '.—Held ; ( I ) 
it was a condition of the making of an order 
under sect. 59 that there should be an ■ 
agreement between the corpn. & the owners 
& lessees of buildings & lands abutting on the 


Diversion of Highways. 

liigbway ; (2) the “ liighway *’ must mean the 
wliole highway & not any part thereof ; & 
the applt. was therefore a person aggrieved 
althougli his land did not abut on the part 
of the highway stopped up. — Linton v. 
NEW(’ASTLE-uroN-TyNE Corpn. (1929), 142 
L. T. 49 ; 94 J. P. 20 ; 27 L. G. K. 007, H. L. 

1894b. - Meaning of highway — Not 

confined to part of highway stopped up.] — 
Linton v. MKwrASTLE-ifPON-TYNK Corpn., 
No. lS94a, a7iiv. 

1897. Add. Afinotalioti Oldham v. 

Shefiield Corpn. (1927), 130 L. T. 681. 

1922. Add. Annotation : — Apld. R. v. Postmaster- 
General, Ex p. Uarmichoel (1927), 90 L. .1. 
K. B. 347. Mentd. R. v. Minister of Health. 
Ex p. Yaffo, (19301 2 K. li. 98. 

1958. Add. Annotation : ~ Refd. Brown v. Harrison, 
llmiranir. Hame (1927), 137 L. T. 549. 

1979a. - Not costs of preparing for appeal 
Order abandoned.) — R. v. Wino (1826), 4 
B. & V. 181 ; 0 Dow. ik Ry. K. B. 323} 3 
Dow. iS: Ry. M. (’. 181 ; 3 L. ,1. O. H. K. B. 
201 ; 107 \i. R. 1028. 


Part XIII. -- Streets. 


1997. Add. Annotaliona : — Consd. lIowarU-Flanders 
V. Maldon Corpn. (1920), 136 L. T, 6. Mentd. 
Qraigola Merthyr Co. v. Swansea (’orpu., 
[1928] Ch. 235. 

2032. Add. Annotation : — A'i to (2) Consd. A.-G. v. 

Hornsey B. C. (1920), 43 T. L. R. 92. 

2039. Add. Annotation :—As to (2) Consd. A' 
Public Trustee Woolwich Metrop<»litan 
Borough Council (1929), 93 J. P. 173. 

2044. Add. Annotation : — Apld. Dennerley v. 

Prestwich U. D. C. (1929), 141 1^. T. 002. 

2076. Add. Annotation : — Apld. Dennerley v. 

Prestwich U. D. C. (1929), 141 L. T. 602. 
2076. Add. Annotation : — ^Apprvd. Dennerley v. 

l^estwich U. D. C. (1929), 141 L. T. 002. 
2003. Add. Annoiatum : — Consd. Black v. George 
Parker & Sons, lAd. (1929), 142 L. T. 130. 
2100. Add. Anmitation: — Consd. Sittingbourne 
r. D. C. V. Lipton, Ltd. (1930), 47 T. L. IL 
120 . 

2102. Add. Annotation : — Consd. Sittinfi^>ourne 
V. D. C. V. Lipton, Ltd. (1930), 47 T. L. Ji. 
120 . 


j 2202. Add. Annoiaiion : Mentd. Hutton p. A.-G., 
I [1927] 1 Ch. 427. 

2203. Add. .innotation Apld. Ashby - de - la- 
Zoiich GrdDB. p. Hummers, [1928] 2 K. B. 397. 

2204a. - Recovery of expenses of repairing 
dangerous structure London Building Act, 

I 1894, s. 116 -Summary Jurisdiction Act, 1848 
i (c. 43), s. 11. j A building in the metropolis 
' liavixig been rcriillod to bo dangerous, the 
county council did the work necessary to 
j make it safe, A on Hopt. 15, 1924, demanded 
irom the owner the amount of the expensoH. 
The amount not )iaving been paid, the 
council on Jan. J , 1920, applied to a magis- 
straU* under sect. IIG (1) of the above Act 
of 1894 U) fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after pay- 
ment thci’cof. The magistrate dismissed the 
' comyilaint on the ground that more tlian the 

( jieriod of six months limited by sect. 11 of 

the above Act of 1848 liad elapsed between 
I tlic time when the matter of the complaint 
I arose A; t-he date when the complaint was 


PART XI. SECT. 4. SUB-SECT. 6. 

1872 f. Oeneral rule.] —It to not the 
total stun actually spent on repair that 
to recoverable by the road anthority, j 
whether that repair Involves recon- , 
strootion or not. Ee^rd most be I 
had to all the circumstances of the , 

the state of the roads when tho 

extraordinary tramo ooznmenoed, its 
general character & suitability for the 
tradio reasonably to bo expected 


tlicroon, the amount of ordinary 
trafflo whether of deft, or other in'i-bonai 
& the extent 8c nature of the rcpalr» 
ruakonably required. UoducUons 
should also be made if roads whiu 
repaired arc In a better condition than 
)>efore extraordinary traffic com 
raonoed. — Down Ooujrrr Council e 
StkwaJIT, 11927J N. 49.— IRi 

1881 1. DeducHoTis aUmvaneee — 

Improvement of road due U> repair .} — 

867 


I Down County Council e. Stbwabt, 

' No. 18721, ante.— IR. 

PART XII. SECT. 2. SUB-SECT. 1. 

sx. N meetly ftyr comrdiame vrUh 
I Btntuidry formiltiieB.]— Held : a public 
hlghwa> cannot bo 
complying with the statutory for- 
I mantles. —Lajutieb v. Sudbury Town 
I (JJ113). 24 (). W. H. 059 ; 4 O. W. N. 
1289 ; 11 D. L. 11. 111.— CAN. 
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maide the six months’ limitation of 

tipke applied to proceedings under sect. 116 (1 ) 
of the Act of 1894, & the time ran from 
the date of the demand, & the magistrate’s 
decision must be aflarmed. — ^London County 
CoDN-oiL V, Owner op 14, Lee-street 
Stepney (1926). 136 L. T. 182 ; 90 J. P. 
146 ; 42 T. L. B. 643 ; 24 L. G. B. 386, D. C. 
i* of premises tronting another street.}— 
Deft, in 1908 purchased a house wmch 
fronted on G. road. In 1907 she bought a 
strip of land which she used to form a 
car^e tove to the house. In 1904 her 
husband became the tenant of a Held to 
the of & adjoining the house A land. 

The field fronted on B. road. In 1907 deft. , 
purchased the field, but entered into a tenancy 
agreement letting it to her husband, A from 
that time the field A the house A land had j 
been ‘separately assessed by the local 
authority though in fact the tenancy agree- 
went between ’ ^ ‘ ' 


Corpn. t). Cardiff Puns Ice A Stoiaffe 
Co. (1930), 28 L. G. E. 470. ^ 

2254a. .] — SUNDEBIANL Oobpn. v. 

Gray, No. 2244a, ante. 

2268. Add. Annotaiion: — As io (2) NdP* Sunder- 
land Corpn. v. Gray (1926), 186 L. T. 405. 

2282a. Two streets repaired at sanit tlme.j_ 

A local authority which has executed repairs 
to streets under Public Health Acts Amend- 
ment Act, 1907 (c. 53), 8. 19, is not entitled to 
include two streets in the same accoxmt 
apportion the combined expenses among tlie 
frontagers of both streets. Nor have th( 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts A separate 
the expenses of the two streets for the pui- 
pose of making a proper apportionment. — 
Nash V. Giles (1926), 96 L. J. K. B. 216 ; 130 
L. T. 352 ; 91 J. P. 19 ; 43 T. L. B. 121 ; 25 
L. G. R. 66, D. a 


ab^t ms.^Jn 1P20 I of 'agreement between fr^tagei^ 

' Frontager not to be liable for maintenance of 
road until taken to by local authority — 
Frontager not entitled to repayment of 


road was made the usual course being I 
followed under Public Health Act, 1875 
(c. 66), 8S. 160 & 267, with the result that 
pltfs. claimed a charge, for (he admitted 
proportion due from deft, of the expenses 
incurred in making up E. road, on the whole 
of deft.’s property, including her house A j 
grounds as well os the field, as fronting, 
adjoining or abutting on E. roat’ : — Held : 
the house A grounds A the field must be 
considered as being one close, A as such the 
whole was liable to a charge for making up 
E. road as fronting, adjoining or abutting 
thereon. — Altrincham Urban District 
Council^ O’Brien (1927), 91 J. P. 149 ; 25 
L. G. B. 309. 


2244a. •] — (!) A notice given to a 

frontagei’ (o make up the portion of the 
street opposite t>o his promises under Public 
Health Act, 1876 (c. 66), s. 160, is not 
rendered inoperative because all the front- 
agers on the street arc not served, but he 
will bo liable only for his proportion of the 
sum expended in making up those portions 
of the street which abut on the premiseH of 
such of the frontagers as are served wdth 
the notice, no change of ownership occuning 
during tiho course ot the proceedings. 

(2) The words “the same” contained in 
the fonn of notice given in the above Act 
refer to that portion only of the street abutt ing 
on tlie premises of the owner on whom such 
notice is served, & not to the wliole street. 

(3) Two winter mouths given as the time 
within wMch to execute works under a notice 
given under the above sect, is sufficient. — 
Sunderland Corpn. v. Gray, [1928] Ch. 
766 ; 97 L. J. Oh. 411; 136 L. T. 406 ; 91 
J. P. 62 ; 26 L. G. R. 139. 

2252a. “ The same.**] — ^Sundfjiia.nd Corpn. 

V. Gray, No. 2244a, ante, 

2254. Add. Annotaiion : — As io (3) DIstd. Cai'diff 


apportioned share of cost of making up road.] 
— Moore v. Todd (1903), 68 J. P. 43 ; 19 
T. L. R. 642 ; 2 L. G. B. 376, 0. A. 

2816. Add. Annotation: — Refd. Dennerley v. 
Prostwich U. D. 0. (1929), 141 L. T. 602. 

2818. Add. Annotaiiona: — ^Refd. B. v. North 
Worcestershire Assessment Committee, Ex p, 
Hadley, [1929] 2 K. B. 397. Consd. Dennerley 
V. Prestwich U. D. 0. (1929), 141 L. T. 602. 

2340. Add. Annotaiion : — Refd. Crediton Gas Co. 
V. Crediton U. 0., [1928] Ch. 447. 

2351. After this case add the following new sub- 
section : — 

vi. Other Cases. 

2351a. Action to recover expenses — Form of writ — 
Names & addresses of owners not known.] — 

Pltfs., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway A being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, “ A the owners of certain lands 
adjoining ” the road “ more particularly 
described in the indorsement ’’ on the writ, 
“ whose names A addresses are not known to 
pltfs.’’ Upon the summons for directions 
pltfs. desired io amend the writ by adding 
after the word “ ownem ’’ the words “ at 
the time of the completion of the works 
referred to in the indorsement hereon,” A 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the re^ective premises : 
— Held : the writ, in not giving the names A 
addi'esscs of defts. other than A., did not 
comply with the form of writ which had the 
basis of statutory authority A was prescribed 


PART XIII. SECT. 2, SUB-SECT. 2. 

sa. PurcJtaae for widenino d' improve- 
mcni — W}ua %8 due conuienmUwn .] — 
Re MAonoNALD Sc Toronto Corpn. 
(1912), 27 O. L. U. 179 ; 4 O. W. N. 64 ; 
8 D. L. R. 303.— CAN. 

•b. Power to oequit'e land beyond 

qumUUv aUvallv reQuired.}—Htld .* 
undOT Municipal (JorpuB. Aot, 1920. 
a 102* a miuiioipa] oorpn. Is empowareo 


\vb.en wldoolng a street, to acquire 
not only wliat umd is required fortbat 
purpose, but also to acquire, if the 
ooxpn. deems it expedient, laud 
additional thereto on either or both 
sides of the street in question, provided 
Jand is rMulred for the puroose of 
mdeuing the street & that the land 

E roposra tp be taken, is on Mther or 
oth sides of the street A whether or 
not the land is owned in part hr one 
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owner & in part by another. — ^W kl- 
LiNOTON Corpn. e. Dbalt, 11929] 
N. Z. L. n. 862.— «.Z. 

PART XHL 8B0T. 8, SUB-6ECT. 8. 

o i. ^.1 — South Obimbbt Town- 

SHIP V . Comrrr op Lxnooln A Nobth 
Grimsby Tohnsbip, County of 
L mooijr V. South OBnoBY Township 
(1921), 19 O. W. N. 6T« ; 58 D. L. R, 
599.— OAR. 



^ ^ B* Ofd* 2, t. 3, & Appcoidix A, 
Parti I i tbe writ, whether aa odgl^y issued 
<» to propoffed to be amended^ was bad as 
toaitot Jhe persons so sought to be made 
u6tn s«|i o B the words following A.*s name must 
^ struck out. — ^Fbierk Babnet Ubban 
t>. Adams, [1927] 2 Ch. 26; 96 

?* ; 
26 G. B. 76, 0. A. 

2SS2, AM. Annotation .•’^Ab to (1) Reid. Sunder- 
land Corpn. V. Priestman, [1927] 2 Oh. 107. 

2867. Add. Annotations ;~~Apld. Bristol Corpn. v. 

2 K. B. 622. Held. Paddington 
B. 0. V. Pinucane, [1928] Ch. 667. 

2360. Add. AHtiofuftons ; — ^Dlstd. Bennerley v. 
Prestwich U. D. C. (1929), U1 L. T, 602. 
Bfentd. Re Jauncey, Bird v. Arnold (1926), 
184 L. T. 728. 

2864. Add. Annotaiiona : — ^Apld. Paddington B. C. 
V. Pinucane, [1928] Ch. 667. Reid. Bristol 
Corpn. V. Virgin, [1928] 2 K. B. 622. 

2866. Add. Annotation : — ^Reld. Friem Barnet 
TT. C. V. Adams, [1927] 2 Ch. 25. 

2367a. Form of writ.]— P mkbn BAUNi/r 

Urban C’ouncil v. Adams, No. 285 la, nntr. 

2867b. Before expiry of time for summary 

proceedings.] — The two remedies conferred 
by Public Health Act, 1875 (c. 65), s. 257, 
are concurrent, & a local authority need 
not wait till the six montlis, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect. — 
Sunderland Corpn. v. PRfESTMAN, [10271 
2 Ch. 107 ; 96 L. J. Ch. 441 ; 187 L. T. 688; 
26 Ir. G. II. 84. 

2405a. Burial ground attached** to place of 
worship.] — ^The exemption from liability ftu* 
the expenses of private street works given 
by Private Street Works Act, 1802 (c. 57), 
s. 10, to a burial ground “ attached” to a 
‘‘ place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for Uio relief ol ih(* 
poor,” extends only to a burial grouiul in 
physical attaclimcnt or contiguity to lljo 
building, & does not include a burial grourul 
at a distance, ” attached ” to the place ol 
worship in the functional sense that it is 
owned & maintained by tlie congrc-gatioii of 
the place of worship for Wieir memborh. 
Holy I-iAW South Broughton Burial 
Board v. Failsworth Urban District 
Council, [1028] 1 K. B. 231 ; 00 U. J. K. B. 
718; 137 L. T. 483,- 91 J. P. 104; 43 
T. L. R. 619 ; 25 L. O. R. 324, D. C. 

2409. Add. Antiofcdion ; — ^Refd. Faulkner v. Hytlio 
Corpn. (1926), 48 T. K R. 66. 

2428a. .] — Ohathaai Corpn. v, Wright, No. 

2447a, post, 

2430a. ,] — Chatham (Ywpn. r. Wright, 

No. 2447a, post. 

2480b. After completion of works.] — When 

an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 67), 
8. 7, the local authority must apply under 
sect. 8 to the justices to determine the 
objection before the works are executed. 
After the works are completed, the justices i 
have no jurisdiction to detormine an objection 
under sect. 7. — Faulkner v, Hytue Corpn., 
[1927] 1 K. B. 682 ; 96 L. J. K. B. 167 ; 136 1 


▼oL zrn.--sttinMii. dwt an^MMOi. 

L. T. 829; 91 J,P.22; 43T. L. B. 66 ; 71 
8ol. Jo. 20 ; 26 U G. B. 60, D. C. 

2482. Add, Annotation .*•— Held. Faulkner o. Hythe 
Corpn. (1926), 48 T. L. E. 66. 

8486. Add. Annotation Denneriey v, 

Prestwich U. D, C. (1989), 141 L. T. 602. 

8439a. Sale by owner— Neoeeslty for demand 

on purchaser— Umltatlon of action.]— Defts. 
being a local authority haying duly made a 
final apportionment under Private Street 
Works Act, 1892 (c. 67), s. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the str^t thus 
made up. In 1027 the latter sold the land 
in question to pltf. without having satisfied 
defts.* demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts* 
thereupon claimed to set off against the 
subsidy the amount of (heir claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with inter^ thereon ; — Held : 
(1) although defts. might have lost their 
right to sue the original owner for the 
exponses they were not prevented from suing 
pltf. as a subsequent owner for the time 
being. A demand on such owner was 
necessary t/O complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made ; (2) on the footing that Heal Property 
Limitation Act, 1874 (c. 57), h. 8, was 
applicable, that sect, did not apply to defeat 
a claim against pltf., the owner for the time 
being, because Uofis. had no present right 
to receive the sum set off from pltf. until 
ho became owner & twelve years from that 
date hot! not elapsed. — Drnnkrlby v. 1*rj 5ST- 
WK’ii Urban IJisthict Council, 11930] 1 
K. B. 331 ; 09 L. .1. K. H. 2‘5 ; 141 L. T. 602 ; 
94 ,r. P. 34 ; 46 T. L. H. 660 ; 73 Hoi. .To. 630 ; 
27 L. G. 11.618, C. A. 

2443. Add, AnnoUUion : - Refd. Faulkner v. Ilytho 
Corpn. (1026), 43 T. L. H. 56. 

2447. Add. Annotation : — Folld, CliatiiHin (Joipn. 
r. Wiight (1920), 142 li. T. 431. 

2447a. .J— An uriian saniiary authority, 

acting under the Private Street Woiks Act, 
1892 (c. 57), resolved to execute certain 
privai<} Hirc'cl. wcirks in a street in their 
district, At to contribute a ceiiain ])ortion of 
(h<3 expenses thereof, iSt that m settling the 
appoii/ionintmt of the balance ut the expenses 
thereof, regard should be ha<l to the greater 
or less degree of benefit to be derived from 
the wDrks, by the premises of the frontagers, 
A they approved provisional apportionments 
on the frontagers which were duly sie ved & 
deposited in accordance witii iho provisions 
of the Act. Two of the frontagers ohjec*ted 
to the provisional apportionuients (ju their 
premises, before justic(is, vi'ho pressed the 
opinion that the proposed works were not 
unnecessary ; that the estima(-< d exponses 
were not excessive ; that tlio prermses of the 
objectors should nut be excludefl from the 
apportionment ; but they staitA that they 
considered the proposed works were un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
funounte show n in their provisional apportion- 
ments. Accordingly they approved the plans, 
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sections, specifications, & estimates of the* 
urban sanitary authority, but quashed in 
part the apportionments on the objcctoi-s' 
premises, by reducing each of these two 
apportionments by £100. They confimio*! 
the apportionments on the other frontagers : 
— Held: the justices had sougljt to compel 
the urban sanitary authority to increase their 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. Jt was noi 
within the province of the justices, direcflj 
or indirectly, to compel the urban sanitary 
authority to make a larger contribution than 
that which they had already agreed to grant. 

Upon the further consideration of the cases 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagera to satisfy the balance of £200 ; 
quash the whole of the apportionment; or 
adjourn the matter, giving the urban sanitary 


named in the provisional apportionment 
/lefd: inasmuch as the oorpn. had iot 
jesolved that the apportionment should be 
on any basis other than frontage, tb^ 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject 
to tliaib limitation, he must consider & 
determine, upon evidence, whether the pro- 
posed works were in any, & what, rcsp(»ct 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any 
supported them by evidence, & to the cost 
thereof. — ^Birmingham Cobpn. v. Motheb- 
Generai. of Convent of Sisters op Charity 
OP St. P\ul (1927), 91 J. P. 180 ; 44 T. L. R. 
:il : 25 L. G. R. 517, D. C. 


authority the opportunity of considering 
whether they would pass a new resolution 
increasing their contribution by the £200 
{per CvR.). — Chatham Corpn. v. Wright 
(1929), UP h. T. 431; 94 J. P. 43; 2S 
L. O. It. 4, 1). a 

2449a. Time fixed by order — Reasonable time— - 
What must be considered.]— Cardiff Corpn. 
r. Cardiff Pvkk Ice <& Cold Storage Co., 
I/TD. (1030), 94 J. P. Jo. 090, C. A. 

2466a. Powers of magistrate.] — B. Corpn. 

proposed to execute certain ])ri' ate street 
works under Birmingham Corjm. ((’on- 
Bolidation) Act, 1883, s.s. 40 50, which w'ere 
substantially identical with I’rivato Street 
Works Act, 1892 (c. 57). The corpn. duly 
complied with the formalities r(‘quircd & 
made a provisional apportionment on reaps., 
the frontagers on the sti’oot, according to 
their respective frontages. Reaps, objected 
that the works were unnecessary. On the 
hearing of this objection respa. culled no 
evidence. The stipendiary magistmte held 
that some, woiks wore necessary, but was of 
opinion that the estimated expenses W’^ere too 
heavy. He reduced the estimate & ordered 
that one. rosp. should pay one-half & each 
other resp. two-thirds of the respective sums 


2470a. Not mortgagee of pews & vaults In & 

under church.] — Ctiorlton upon Medlock 
(('ONSTABIJSS & Burgesses) v. Walker 
’ (1842), 10 M. & W. 742 ; 12 L. J, Ex. 88 ; 

7 J. P.102; 152E.Ii.671. 

2523, Add. Annoiaiwns : — As to (1) Consd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 3 K. B. 506. 4s to (2) Consd. A.-G. v. 
Sharp (1930), 99 L». J. Ch. 441. Refd. Musical 
I*erformers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. 

2534. Add. Aymotaiions : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Poj formers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

2572. Add. Annotation : — Refd. A.-G. v. Sharp 
(1030), 143 L. T. 867. 

2575. Add, Annotation : — Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 

2680. Add. Annotation: — Consd. A.-G. v. Prices’ 
Tailors (1928), Ltd., L1930j 2 Ch. 316. 

2580a. Conversion of two shops Into one.] — 

Defts., who had purchased two houses with 
the shops on the groimd floors projecting 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some proposed 


PART XIII. SECT. 2. SUB-SECT. 4.- - 
A. (m) ii. 

so. Owner at iivu of coinvicncrmrnt 
of actum.] —A municiiial council did 
certain pooiuff, kerbiuK. ffutteriuK 
■work In a public road. At that time 
defts. were the Joint owners of laud 
on tbo same side of the road & mljneenl 
to tho work done. Uefoi’e any steps 
wore taken to recover any part of the 
cost defta. pai’tod with the owiiersbiii 
of tho Iona. Thereafter tho council 
brought on action apralnst them to 
recover lialf the cost of tho w ork : - 
Held : tlie words ” tho owner for the 
time being" in Local Government 
Act, lOli), K. 243, meant the owner at 
the tkno of tho couiulenuemout of the 
action, & thorefore that defts. were not 
liable. — U ijmakra Municipal CouNcn. 
V. Notaras (l»29), 29 S. R. N. S. W. 
.'•01; 46 N. S. W. W. N. 179; 9 
h. G. K. 80.- AUS. 


PART XIII. SECT. 2, SUB-SECT. 6. ~A. 

sd. Single schema for arrerai tdrerU 
cowmuniraiino with one another — Hight 
of aulhorUy to recover cost from ounurs,] 
— A municipal council in prooeoding 
under Local Govt. Act, I92J, ss. 626, 
627, may properly tvdupt a spooifioation, 
Mtimate & scheme of distribution of 
the cost of forming, ievoUing, etc., 
several streets communicating with one 


another & enforce payment of a 
proportionate port of the cost of thc< 
whole scheme against tho owner of 
premises adjoining or abutthig on 
Olio or more only of such streets. — 
MacUowan V. St. Kilua City, 11928) 
V. L. n. 462 ; 11928] Argus L. It. 254. 
~ AUS. 


89. Notice to property owners — 
Ihftctivc notice — For less than pit- 
scnhtd penod.]- SANPHiNonAAi City 
ConPN. r. Uaymknt (1928), 40 C. L, 11. 
.510; 11928) V. L. R. 312; (J928) 

Argus L. R. 173. — AUS. 

sf. Necessity for — Before works 

entered upon,]- -Dunn v . Bkavbuook 
.Shirk, 11928] V. L. IL 464 ; 11928] 
Argus L. R. 286.--AUS. 


PART Xlll. SECT. 2. SUB-SECT. 6.— B. 

sh. Bye-law authorising opening of 
street — Before land aeguirrd.}—A bye- 
law passed by tho coimcil of a town 
authorising tho opening improving 
of a street showm upon a registered 

E lan, os a looal improvement under 
local Ixnprovomeut Act, R. S. 0. 1927, 
c. 236, was held not to be invalid or 
illegal because the land for tho street 
hail not been acquired by the oorpn. 
before the bye-law was passed . — He 
Chappus Sc La Salle Town. 11928] 
2 D. L. R. 950 ; 62 O. L. R. 140. - 
CAN. 


sk. Bye-law providing for construction 
of sUleivalks — Street not opened — Ultra 
vires.] — He CuAprus & La Sali.e 
Town, [1928] 2 D. L. R. 950; 62 

t). L. R. 140.— CAN. 


Bl. Width of entrance to new street — 
Existing entrance a narrow road — Over 
land of third party .] — RosK i>. Syden- 
ham Local Administration he. Health 
Board (1928), 49 N. L. R. 203.— S. AF. 

sm. Bye-law closing part of road 
allowance — No alternative way of access 
to private land — Invalid .] — Gilmore v. 
^VKSTM1NRTER, [1929] 4 D. L. R. 1 ; 
64 O. L. R. 344.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 6.— D. 

b 1. Lots bordering on navUfable 

rioer.]- Land Registry’ Act, o. 23 of 
1906, s. 68, dealing with the sub- 
division of land into town or other lots, 

E rovidos, inter alia, that, in case a lot 
orders on the shores of any navigable 
water, streets leading to & oontinning 
to such water must bo shewn at a not 
g^tcr distance apart than 600 feet : — 
Held: the object of the section was 
to require land abutting on navigable 
waters to be subdivided so as to 
provide straight & continuous access 
to the w’ater at intervals of not less 
than 600 feet. — He Lonsdale Estate 
(1907), 12 B. C, R. 366.— CAN. 
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altGrations. These consisted in tb ^ ma-in in 
the , conversion of the two shops into one 
continuous shop with a sii^le entrance from 
the street in a new position. The local 
authority took the view that the proposed 
alterations amounted to taking down the 
front of the premises for the purpose of re- 
building, so as to entitle them to prescribe a 
new building line under the Public Health 
Act, 1876 (c. 65), s. 165. They therefore 
refused to approve the plans & called on 
defts. to^ set the ground floor front back to 
the existing exterior walls of the floors above. 
Defts. having refused to v^omply, this action 
was brought on the i*elation of the local 
authority & pltf. moved for a declaration 
that defts. were not entitled to buUd beyond 
the prescribed line & for an order on them to 
remove so much of the new front of the shop 
as projected beyond that line : — Held : tlie 
loc^ authority had no power to prescribe a 
new building hne under sect. 155, because 
(1) on the true construction of the sect. “ the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall ol 
the ground floor, ^ (2) in any case the 
alterations made to the premises did not 
amount to taking down the front of the 
ground floor. — A.-G. v . Ibices’ Tailors 
(1928), Ltd., [1930] 2 Ch. 316 ; 99 L. .1. Cli. 
511 ; 143 L. T. 416 ; 94 J. P. 226, C. A. 

2580b. ** Front ** of the premises— What 

Included.] — ^A.-G. v. I’rices* TAiLORh (1928), 
Ltd., No. 2580a, ante. 

2591a. Meaning of ** new building — Recon- 
structed building not included.] — liAi.TAUi> 
V. Horton’s Estate, Ltd. (1926), 24 L. G. R. 
499, D. 0. 

2592a. Meaning of ** erections **&,** obstruc- 
tions ** — Includes petrol pumps.] — Clausi^ 
30 (a) of a town planning scheme, provided 
that where a building line is siiown 
upon the map (prejiared for the scheme) 
in respect of any existing street or propo.sed 
new street no building or erection othc*r 
than boundary walls fences sliall 
erected or si‘t up nearer to the street than 
such building Ime.” Clause 10 (5) of the 
scheme provided that “ no ijost, raU, Icnce, or 
other obstruction siiall bo erected in front fit 
any shop or business premises in advance of 
tho building lines flxed by clause 30, clause 37, 
clause 39 or this clause.” Clause 70 of the 
scheme provides penalties for breach of tiiese 
clauses. Applt., who was the proprietor of a 


motor garage, which was situated in an 
existing street for which a building line was 
shown on the map referred to in the scheme, 
erected two petrol pumps in a forecourt in 
front of Ills premises, which was nearer to the 
highway & abutted thereon & was in advance 
of the building line shown upon tho map A 
between that building lino & tho front 
boundary of the premises; — Held: tho 
pumps wei*e ‘‘ erections ” within clause 30 (o) 
of tho scheme & also ” obstructions ” within 
clause 40 (b), & applt. had been rightly con- 
victed of ufft'iices under those clauses. — 
Mackenzie v. ABBmrr (1026), 24 L. G. H. 444. 
D. C. 

2592b. Building already erected when building line 
prescribed - Right to compensation — In re- 
spect of restriction on future extensions.] — 

Surrey County Council v. Cateriiam 
Entertainments, liTD. (1930), 94 J. P. Jo. 
180, D. C. 

SuB-sEcrr. 8 . — Improvement Link in Streets. 
For ” Public Health Art, 1875,” read 
” Public Health Act, 1925.” 

2592c. ** Erection ” -What amounts to Question 
of law or mixed law & fact.]— (1) Tho ques- 
tion whether works earned out between an 
improvement hne iirescrihed under I’ublic 
Health Alt, 1925 (c. 71), s. 33, Ac tho centre 
of the htreci amount to an “erection” 
w'lthin the meaning of that section is a ques- 
tion ot law, or of miK(‘(l law Ac fact, upon 
which tlie decision of justices can be reviewed 
on a case stall'd. 

(2) I'ho test whether works luuouiit to an 
erection is not tho size or permanent con- 
struction of tho works, but whether they will 
iricrcaKo tho bunleii or expen.so of tho local 
authority when they seek to aci[uire tho land. 
If so, the local authority is entitled ti> 
ex('m.si* ith discretion whether it should 
permit them, & it is an offence to erect them 
without the consent of tho local aut hority. — 
SmTNonouKNE Urban Dihtrkt Couni'il v. 
LiinoN, Ltd. (1930), 47 T. Ji. 11 . 120, i). C. 

2592d. - ' — Increase of burden on local 

authority.) — Siiutnobourne Urban Dih- 

TUii T Council v. JiiiTON, Ltd., No. 2592c, 
unit . 

2596. Add. Anrudation :~~(iencrallyj Retd. Salis- 
bury Ac Eorihngbridgo Distrii t Jirainage 
Board v. Southern Tanning Co. (1920), Ltd. 
[1927] 2 K. B. 566. 


Part XIV. — Footpaths. 

2619. Add, Annotation : — ^Apld. A.-G. Ac Public Trustee v. Woolwich Metiopolitan Boiough t'ouncil 

(1929), 93 J. P. 173. 


Part XV. -Bridges and Approaches thereto. 


2680. Add. Ciiaiion .*—95 L. J. Ch. 86. ] 

2644a. Agreement to maintain bridge over canal — | 
Extent ot duty — Tow-path raised to avoid i 


flooding - Whether council bound to raise 
bridge.] -The con.structiou of a canal involved 
the interceidion of a certain public road ; Ac 


PART XV. SECT. 2, SUB-SECT. 1.— A. (*). 
d L .] — Re Sanuosk Cbbek Bbiouk (Ont.), 11926J 3 D. L. K. 3fi3«— CAN. 
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the canal oo., in accordance with ita statutory 
obligationa, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under sect. 17 of the Begula- 
tion of Bailways Act, 1873 (o. 48), to keep 
the canal open ^ navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & the council 
covenanted that they would “ from time to 
time & at all times thereafter well & sufli- 
ciently maintain & repair the new bridge (So 
the roadway & footpaths upon the same & 
the approaches thereto.” The agreement 
provided for a headway of six feet between 
the arch of the now bridge &, the towing-path 
assi^ under it. The bridge & the neigh- 
ouring part of the canal for considerable 
distances on both sides of the bridge were in 
a mining area which had been subsiding for a 
long time prior to the agreement ; & within 
sixteen yeaiu thereafter, owing to further 
subsidences, there was a general smlcing of 
the bridge & the towing path. As, 
however, the water level remained the same, 
the railway co. found it necessary, in order 
to avoid hooding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge & the towing p tth was 
reduced to four feet six inches, which was 
insufficient for the convenient working of the 
canal : — Held : the covenant on the pai*t of 
defts. to ” maintain ” the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the water way, even although 
pltfs. had found it necessary to raise the 
tewing path. — OinEAT Westeun By. v, 
MoNMODTHsmnE County Council (1920), 
94 J. P. b, C. A. 

2650. Add, Annolaiion: — Retd. A.-G. v. Hornsey 
B. C. (1920), 43 T. L. R. 92. 

2661. Add, Annotation: — As to (2) Dlstd. Great 
Western Railway v, Monmouthshii’e County 
CouncU (1029), 01 J. P. 0. 

2705. Add, Annotation : — Reid. Manchester Corpn. 


V. Audenshaw A Denton U. D. Ooundls 
(1028), 139 L. T. 500. 

2712. Add, Annotation : — ^Refd. Manchester Oorpn. 
V. Audenshaw & Denton U. D. Councils 
(1028), 139 L. T. 609. 

2716. Add, Annotation : — ^Apld. Manchester Corpn. 
V. Audenshaw U. C* & Denton D. C., [1928] 
Ch. 763. 

2717. Add, Annotation : — ^Apld. Manchester Corpn. 
V, Audenshaw U. C. & Denton U. C., [1928] 
Ch. 763. 

2719a. Damage by locomotive passing over 

bridge — ^Locomotive Act, 1861 (c. 70), s. 7.] — 
Tn respect of actual damage to a bridge, as 
distin^ished from consequential loss, the 
liability to repair is Imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner has the charge of it, the 
liability is upon that person. The above 
sect, does not make the owner A such other 
Xierson jointly & severally liable for that 
damage. — Southern By. Co. v, Gosport 
Corpn., [1926] 2 K. B. 89 ; 96 L. J. K. B. 
646 ; 90 J. P. 161 ; 70 Sol. Jo. 661 ; varied, 
[1927] 1 K. B. 331, 0. A. 

2760. Add, Annotation: — ^Mentd. B^ublica de 
Guatemala v, Nunez (1926), 135 L. T. 436. 

2766a. Liability of borough council — Bridge built 
since 1885— Public Health Act, 1875 (c. 55), 
s. 4.] — In 1882 seven streets were, in the 
course of the development of an estate, 
emried across a river on iron girder bridges. , 
Those streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges ; — Held : having regard to the 
fact that the word ” street,” as dciined by 
the above sect., includes, if this is not incon- 
sistent with the context, any bridge, not 
being a county bridge, pltf. was entitled to 
the declaration. — ^A.-G . v. Hornsey Borough 
Council, [1927] 1 Ch. 331 ; 96 L. J. Ch. 164; 
136 L. T. 502 ; 91 J. P. 61 ; 43 T. L. R. 92 ; 
70 Sol. Jo. 1197 ; 25 L. G. R. 260. 

2787. Add. Annotation': — Aa to (3) Reid. A.-G. v. 
Hornsey B. C. (1926), 43 T. L. R. 92. 


PART XV. SECT. 2, SUB-SECT. 1.— 

A. (b). 

pi. .1 — Caledonia 

& Haldimano (1012), 22 O. W, It. 
0(51 , » O. W. N. 1054 ; 0 D. L. It. 
207.— CAN. 

PART XV. SECT. 2, SUB-SECT. 2.~ 

B. (0). 

O i. Trnnufer of arui to mvm- 

cipdlity.i — A rail%\ay no. coiieU ucU)d 
^^c maiutaluod a brideru &, ajiproauhoH 
by wbiuh a road vvati caiTiod auroHU 
their railway. The area In which the 
bridge w'as situated was subsequently 
anuexod to a burgh. Sc the burgh 
authorities called upon the co., as 
frontagers to a private street, to ooii- 


stinict a paved footway along ouo aide 
or the mad : — i/c/d ; assuming that 
the CO. wuio frontagers to a piivato 
Htreul. Burgh Police (Scotland) Act, 
10U3 to. 33), s. 10, liad not. either 
c\piesbly or by Implicatiou, altered or 
extended tboso obligations. — Maqis- 
TKAIGB or LkVKN V. LONDON & NORTH 
Easikun JiY. CY)., U920] S. C. 528. — 
SCOT. 

PART XV. SECT. 8. 

k 1. Apportummcni of cost — 

Undge across raUuxty ,] — PuBUU Uion- 
WAYS BKHT., ONTARIO V. CANADIAN 
I'AOIFIO Ky. Co. (Clatrison Bridob 
Cask) (1024), 30 Con. Ry. Cas. 5.— 
CAN. 

k ii. Bridge over Jtowndary 


nuer.] — In order to give jurisdiction 
to the Municipal Comr. to apportion 
the costs of building a bridge over a 
river or stream forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
btiucl the bridge. 

Tiio power of a municipality to con- 
trai't with another luumoipality to 
bmld by joint action such a bridge 
must bo exorcised by bye-law. — 
Rural Municipaiity ov Pobtaob la 
l^RAiHiR V. Rural Municipality of 
Cartier, [1925] 4 D. L. R. 1035 : 
(1925J S. C. R. 691; affff.. [1924] 
4 D. L. R. 601 ; [1924] 3 W. W. R. 
214; 34 Man. L. R. 405; revsff., 
[1924] 1 D. L. R. 775 ; [1924] 1 

W. W. R. 226.— CAN. 
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HUSBAND AND WIFE. 
Part I. — Contracts to Marry. 


20. Add, Annotation : — Hold* Skipp v. Kelly 
(1920), 42 T. h, B. 258. 

26. Add, AnnoUdixm : — Refd. Cohen v. Sellar. 
[1926] 1 K. B. 630. 

80* Add, Annotation : — ^Retd. Cohen v. Sellar. 
[1926] 1 K. B. 580. 

86. Add, Annotations : — ^Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 109. ^ Mentd. Nevei*-Stop By. 
(Wembley) v. British Empire Exhibition 
(1924) Incorporated, [1926] Ch. 877. 

88. Add, Annotation .*^Reld. Biley v. Brown 
(1929), 98 L. J. K. B. 739. 

89. Add, Annotations : — As to (2) Apld. Biley v. 

Brown (1929), 98 L. J. K. B. 739. Generally, 
Reid. Cohen v. Sellar, [1926] 1 K, B. 536. 

4f0. Add, Annotation: — As to IX) Consd. Biley v. 
Brown (1929), 98 L. J. K. B. 739. 


40a. .] — ^An action for damages for 

breach of promise of marriage abates on the 
death of the alleged promisor ds cannot be 
continued gainst the exors. of the deceaseil 
unless spccim damage can be proved. Such 
special aamago must arise directly or naturally 
out of the transaction between the parties 
to the bi'each & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made. — Hiijsy v. 
Bkown (1929), 98 L. .T. K. B. 739 ; 142 L, T. 
42 ; 45 T. L. H. 013 ; 73 Sol. Jo. 499. 

81. Add, Annotation : As to (3) Refd. Cohen v. 
Sellar, [1926] I K. B. 536. 

87. Add, Annoiatiofis -Hetd, Cohen v. Sellar, 
fl926] 1. K. B. 536 ; BUey v. Brown (1929), 
98 L. J. K. B. 739. 

114. Add. Annotation : — Refd. (^olien v. Sellar, 
[1926] 1 K. B. 536. 


Part II. — Marriage 


123. Add. Annotation : — Refd. GottUffe u. Edel- 
ston, [1930] 2 K. B. 378. 

127. Add. Annotaiiona : — As to (1) Refd. Nach- 
imson v. Nachimson, [1930] P. 217. As to 
(2) Refd. Bepublica de Guatemala v. Nunez, 
[1927] 1 K. B. 669. Generally, Refd. Sloggett 
V, Sloggett, [1928] P. 148. 


2i7a. Husband of mother’s deceased Illegitimate 
sister.] — Best ALL otherwise Love o, 
Bbstall (1029), 46 T. L. K. 518 ; 73 Sol. Jo. 
386. 

219. After this case add 

.] — See, now, Mariiage Act, 1836 (c. 64), 


lion tit praewnti iti Doe. It wtut 

timt tho paitien had for joany 
]>iior 1o that dutu lain on Utruui 
of inlluiute fileudMhii), Ac that dti/OUHod 
liiiil more than omo piuiioHttd niarrlaKa 
ti» the puiHum. Ou l>uc. 28, ll>22, ut 
an hotel at whloh tho nartiiM wrro 
BtayiriK. they ntutod lu the proHonoe 
uf three witneimee that they oeiepted 
(iiie another oh hiutiond & wife. A 
duciuuent attostlut; the nianioffo wan 
elaned by tiie partioH Sc by tho vplt« 
nem»i. The poreuor Ac tho three 
v^itneuMH to the document denouod 
that the iutorcliauKO of cuuHent wau 
ticrluuH, Ac wae Intended tu couatltute 
niumago, & that no other poruun wuh 
piettent at the ceremony. Ou the 
othor hand, a wltuoue U. deponed that 
ehe woM prenent durlnK part of the 
ceremony, Ac that the pioceedlnffu weie 
uf the nature of a Joke. At the date 
of thla ceremony the decoaeod wuh 
H ovouty BIX Ac tho purtmei won about 
foity. Tho imniuor Ac ouo wiIwsh 
deponed ttiut the uurtieH occupied the 
Mumo bedroom afU^r the oeicmoity. 
Tho wituetM 11, gave evideiue to tho 
contrary ofTect. 

The partieN did not take up ic^jidonco 
together. Tho puiHUir continued to 
carry ou her profession oh a teacher 
undw her maiden name. Severui wit- 
nesses deponed that doeoased hod 
subsequently Introduced ttie pursuer 
to them as his wife. Other wltuesbeH 
gave evidence that dexoawHi had 
detded that ho was married to the 
ftursuer. Votmuiad died on Sept. 2, 
11128, leaving about £20,000. In his 
will, made two days before bis death, 
he loft the pursuer a legacy of £200 
under her maiden name : — add : tlte 
exchange of serious mat rim onial con- 
sent had been clearly established by the 


PART 1. SECT. 6, SUB-SECT. 1.— A 

SO il. .] — MUNN V. Haaut 

(1926), 37 B. O. R. 71.— CAN. 

PART 1. SECT. 6, SUB-SECT. 5. 

r i. .1 — In an action for 

breach of promise of marriage, corro- 
boration mar be found in circum- 
stances which according to ordinary 
expendenoe would be acoepted oh 
showing that the rolationship of 
engagM persons existed between the 
parties, but evidence of the most 
afleotionate relations between a man Ac 
his mistress is no evidence at all from 
which the ct. might draw the cuu- 
dusion that the relatlouship of engaged 
persons existed. — S awdon v. IIalu 
(1929), 29 S. R. N. S. W. 673, 46 
N. S. W. W. N. 196.— AUS. 

PART 1. SECT. 7. SUB-SECT. 1. 
sa. JVot facta diseovered aubaequent 


Vaoulorxk 

■ CAN. 


to breaeh.i^wTBXPJL v. Va< 

(Alta.), 11926J 8 W. W. R. 796.- 

PART I. SECT. 7, SUB-SECT. 6. 

89 II. iVreessity <0 mvee.J 

— The fact that in an ootion for breach 
of promise of marriage the trial Ju^ 
found that both paitiM had repeated 
of their bargain held not to support 
the plea that the agreement had Men 
resemded by mutual consent before 
any breach thereof, there being no 
Buggeetion In sneb finding that they 
had tranalatied their feelings Into the 
performanoe of any act or v^h 
would terminate the contract whether 
by mutual oonaent or othwwtoe. 
where in such an a^on deft, wlalm 
to contend that pitf. was not ready 


Ac willing to marry him, ho hIiouM In | 
his defence plead that snocllically as i 
a condition precedent Ac ullogo Its nou- 
nerfonuarice ; othonvlac its duo per- 
foimauco is presumed — fjArAvanE v. 
VIONON, 119281 3 D. L. R. 013 ; (1928] , 
2 W. W. R. 506.— CAN. | 

PART XI. SECT. 3, SUB-SECT. 8. 

148 i. Oeneral rule. J—K awautk v. 
Kawaluk (Sask.), [1927] 3 D. L. R. 
493.--CAN. 

PART II. SECT. 4, SUB-SECT. 6. 

177 i. LJfect of — MarrUme vtnd.] — 
Whore in an action for a decree of 
nullity of marriage it is proved that 
at the time of the marriage a person 
to whom deft, had been legally married 
was still alive Ac there is nothing to 
show that this prior marriage hod ever 
boon dissolved, the decree will be 
granted — B nolihh v. Enoush. [1928] 

1 D. L. R. 419 ; [1928J 1 W. W. It. 14. 
—CAN. 

PART II. SECT. SUB-SECT. 2. - A. 

f 1. .1 — A marriage between an 

uncle Sc bis niece cannot be lawfully 
solemnised in Alberta whether the , 
parties are domiciled in the province 
or elsewhere. — Rt Beidlbb Ac MACKir 
(Alto.), (1929J 4 I>. L. It 478 ; 2 ' 
W. W. R. 646.— CAN. 

PART II. SECT. 6, SUB-SECT. 2. 

t 1. In Dec. 1928, a 

woman brought an action of declarator 
of marriage against the ropresontatives j 
of a man who had died in Sept, of that { 
, averring that a marriage hod been 
entered into oetwoen them by declare- 

863 



0mm 88S— 686a. Enqusu and Impibe 

Add, Annotation : — Hold, j^achimson v. 
Nachimson, [1930] P. 217. 

446. Add, jlnnote<ion Refd, Nachimson v. 
Nachimson, [1930] P. 217. 

458a. .] — The detail & strictness of 

proof of a marriage required in a criminal 
prosecution for bigamy is of a totally different 
standard from that required before a magis- 
trate who is dealing with the, question of the 
maintenance of a wife alleged to have been 
deserted. In civil cases, where there is 
evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may bo necessary to presume 
the grant of a special licence. I'he burden 
of impeaching the factum of a marriage & 
the presumption of law semper prmsumitur 


Digest Supplement. 

pro matrimonio, lies upon the impeaching 
party. 

Statement in Halsbury’s **The Laws of 
England,’* Vol. 16, Husband & Wife, Part II., 
Marriage, para. 604, approved. — Spivack v. 
Spivack (1930), 99 L. L P. 62 ; 148 L. T. 
492 ; 94 J. P. 91 ; 46 T. L. R. 243 ; 74 
Sol. Jo. 165 ; 28 L. G. R. 188. 

510. Add, Annotaiion: — Refd. Skipp v. Kelly 
(1926), 42 T. L. R. 268. 

586. Add. Annotation : — Apld. Spivack v. Spivack 
(1930), 99 L. J. P. 52. 

537. Add. Annotaiion : — Generally t Mentd. Perform- 
ing Right Society, Ltd, v. Bray U. D. 0., 
[1930] A. C. 377. 

568a. .]— Spivack v. Spivack, No. 463a, ante, 

580a. .] — Ralston v. Ralston, No. 2293a, 

post. 

583. Add. Annotation : — Consd. Nachimson v. 
Nachimson, [1930] P. 217. 


Part III. — Personal Rights and Obligations arising from 

Marriage. 

Bankruptcy of husband.] — The bkpey. separation deed is an answer to any claim 

husband who has entered into a for the payment of agreed sums under the 


(locument & tho cvidoncu of the 
lioTHuer & tho tbroo wltnouHOH thoivto. 
& tho subHoquent conduct of tho pavtlcw 
«lld not diHploc'o tlds concluhlon.- - 
Dunn r. Dunn’s Tuustews, [JOSOJ 
S. C. 131.— SCOT. 

t 11. 8ui)8fQtwiU bdief by om 

party that marriayc tntxUwl.] — Mt‘rc 
ooneont mukoH niarrluKo, tho validit y 

uf tho contract l8 not aifocted by tho 
fact that Olio of tlio portioH subHC- 
<niently forms an orioiioous view that 
It was invalid for lack of Home foruiuhty. 
— CouRTiN V. PhiDim, tiy30i H. t'. (}h.- 
SCOT. 


PART II. SECT. 7. SUB-SECT. 3. 

C. (b). 

o i. — Partus within prohibited 
degrees.] — Whore It Ih disclosod to an 
issuer of inarriapro liooiicos that thoit' 
is a legal impediment to tho ]iropo8od 
marriage by reason of tho rclatloiishi]) 
of tho apiicts. by consanguinity ho 
acts properly in refusing to issue tho 
Itconoe. — i?c Sbidleu A Mackie (Alta.), 
4 D. L. n. 478 ; U W. W. Jl. 015. 
—CAN. 


PART II. SECT. 8, SUB-SECT. 4. 

■b. Under Indian Christian Marriage 
Act, 1872 — JJeltveen Roman Caifudics.] 
— A civil marriage ooutraotod before a 
registrar in aooordanoe with the pro- 
visions of Indian Christian Marnagtt 
Aot, 1872, by persons professing tho 
Roman Catholic faith is valid logul. 
That Aot deals with the forms of 
solemnisation of luarriagos of all 
Christians in India, Including Homan 
Catholics. — Samian HA i\ Salpanu\ 
(1929), I. L. li. 64 Bom. 288.— IND. 

PART 11. SECT. 9. 
so. Meuriage in foreign State — 
Celebration by person with power to 
do so.] — M biabn V. Doeenko, [1927] 
4 D. L. R. 1128 ; 61 O. L. R. 340.— 
CAN. 

PART II. SECT. 10. 

bl. Marritwe Act, R. S. A. 

1022 (c. 218), s. 20.]~^he above soot, 
cannot apply to an alleged marriage 
of wnioh wore was no solemnisation 
whatever, other than tho purchase of 


two wedding rings from an issuer of 
man luge lloonccs & the placing of ono 
of them on o finger of each of tho 
parties, wlto did not belong to any &(‘ 0 t 
or nationality which rooognlsos this 
procooding os a valid marriage cere* 
Petscul V. Buom (Alta.). 
I D. L. R. 1185; [1926] 3 

t. 608.— CAN. 


mony.— 
[1926] 4 
W. W. 11 


PART 11. SECT. 11, SUB-SECT. 1. 

e 1. The dootrlno, that 

a poison who goes through a form of 
mairlago must bo presumed to bavo 
acted Innoooutly 6c legally & that, 
until this piosumptiou Is rebutted. It 
must pivviiil over tho presumption 
that a first husband or wife whose 
death was not proved, but who had 
not boon hoard of for over sovou years 
beforo the eoooud raarrlogo, was allvo 
at the time thoroof, can have no applica- 
tion whom it is found that tho person 
rching on such doctrine did not act 
in iunooont good faith in going through 
tho form of a sooona marriage. — 
Irwin v. Irwin (Man.), [1920] 2 D. L. R. 
794 ; [1920] 1 W. W. R. 849.— CAN. 

e ii. Compltance wUh Marriage 

Art, 8. 21 16).] — McUin.n r. 1 mu;bton, 
ELUiRlON ». KLUERroN, [1925] 2 

II. L. R. 1136; [1925] 1 W. W. R. 
902.— CAN. 


PART II. SECT. 11, SUB-SECT. 2.— 

B. (a), 

478 i. Many ytars.] — 1*., a Natal 
uat Ivo. from about 1897 until Just before 
her death in 1916 cohabited con- 
tmuously wdth A., a holf-casto woman. 
Wh(*n tho oohabitatiun began A. had 
a husband, w'ho was still living. There 
w’ivs evidenoo to show that P. 6c A. 
had both said beforo 1902 that they 
were not married, there was no 
ovidcncu of any registration of a 
marriage liotweeu F. & A. There 
was some evidonoo that P. & A. wore 
leputed to bo man 6c wife since tho 
birth of their five childrou, all of 
w horn had boon brought up Sc educated 
by P.’s brother C., who had treated 
thorn as his nephews 6c mooes : — Held; 
the ovidonoo adduced was not strong 
enough to robut the presumption of 
marriage Riislng from the lengthy 
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cohabitation of I\ & A. — Nvokana r. 
Nyokana (1925), 46 N. L. R. 227.— 

S. AF. 

PART II. SECT. 11, SUB-SECT. 2.— 
B. (c). 

621 iv. .1— R. V. 

pRoup, [1926] 3 D. L. R. 664 ; [1926] 
S. O. R. 599.— CAN. 

PART II. SECT. 11, SUB-SECT. 2.— E. 

663 il. .] — Daulbero v. Swan- 
son, [1927] 3 D. L. R. 669 ; [1927] 1 
W. W. R. 617 ; 21 Sask. L. R. 388.— 

CAN. 

PART III. SECT. 1, SUB-SECT. 1. 

k (p. 76) I. Effect 

of repeal of Judicature Act, 1922, 
yendtnte hie.] — An alimony action 
beimn before the coming into force 
of Domobtlo Relations Act, 1927, c. 5, 
s. 75, is governed as to pltf.’s rights 
6c deft.’s liability by Jud. Act, R. S. A. 
1922, c. 72, B. 21, notmthstanding its 
repeal by said sect. 75. — Clarke v. 
Clarke, [1928] 1 D. L. R. 249 ; [1927] 
3 W. W. R. 728.— CAN. 

■ (p. 78) i. - Pro- 

voked by wife's misconduct.] — Wkitzbl 
V. Wkli'ZEL, [1928] 3 D. L. R. 261. — 
CAN. 

m (p. 77) i. InvdlidUv 

of marriage.] — Held: pitf. was not 
entitled to snoceed on an alternative 
claim for a giumtum meruit for her 
Bcrvioea as deft.’s housekeeper. — 
Holmes v. Holmes (AltaO, [1927] 2 
D.L. R.979 ; [1927] 2 W. W. R. 253.— 
CAN. 

11 i. Liafnlity for interim 

disbursements.] — Tho Supremo (^. of 
Alberta has the power in an alimony 
action to grant tho >vife an order for 
payment of interim disbursements. — 
Drewryv. Drewry, [1928] 3 W. W. R. 
460.— CAN. 

hh I. Husband pw- 

posely denuding himself of his propeny.] 
— LioirrHBART V. LlOnTHEART, Ti 927 1 
I D. L. R, 386 ; [1927] 1 W. W. R. 
393.— CAN. 

hb ii. Alimony 

provided for in prior separation agree- 
ment — Power of court to inerease.}— 
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deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely su^ends. but does not 
annul, that right, which revives as soon as 
the agreement is terminated by bkpcy.. 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband &: wife, but an incident in the 
bkpcy., & its receipt does not operate as a 
new bargain with the husband compounding 


the common law right of the wife. The 
bt'paration agreement thus put an end to does 
not debar the wife from alleging tlie wilful 
neglect of tlu' husband to provide reasonable 
iimintcmance for her within Suinniary Juris- 
dietion (Separation & Maintenance) Acts. 
1895 to 1925. — Dewe v. Dewe, Snowdon v. 
Snowdon, [1028] P. 113 ; 07 L. J, P. 05 ; 
138 L. T. 552 ; 02 J. P. 32 ; 44 T. L. It. 274 ; 
72 Sol. Jo. 00 ; 20 L. G. It. 101. 

611. \d(t. Annotation : Refd. (lotililTe v. Kdel- 
stofi. 119301 1> K. H, 37S. 

647. Add. Annotaiion : Refd. He Wilkiiibon, Page 
u. Public Trustee, [1920] Cb. 842. 


Part IV. — Effect of Marriage with Regard to Wife’s Property. 

666. Add. Annotaiion : — As to (i) Gonsd. Re Bower Williams, Ex p. Trustee, [1927] 1 (’h. 4 ll 


Part V. — Effect of Divorce or Separation with 

Wife’s Property. 


757a. Husband entitled to Income of trust fund 
during separation.] — Duncan v. Campbell 
(1842), 12 Sim. 016 ; 0 Jiir. 077 ; 50 E. R. 
1200. 

J notation :-T-Apld. lie Barnard, Barnard v. White (1887), 60 


786. Add. Annotation : -Retd. 
V. Cook, [1920] A. C. 411. 

787. Add. Aimotation : -Refd. 
V. Cook, [1920] A. C. 4 U. 


Regard to 


A.-O. for Alberta 

A.-(l. for Alberta 


Part VI. — Disposition of Property. 

809. Add. Annotation: — Mentd. Parr v. A.-G., I 006. Add. Citations revsd. sub nom. Public 
[1920J A. C. 239. j Tbustee v. Wolf, [1923] A. C. 544 ; 92 


Kawin V . Kawin, [1927] 3 1). L. 11. 
383 ; 11927] 1 W. W. U. 090 , 21 
Sask. L. R. 415.— CAN. 

PART 111. SECT. 2, SUB-SECT. 3.— B. 

646 ii. .] The ntuLi rnent 

of (.'luiiii in tin attiun li> u wife uIJcKCd 
that (left, had indiued pltf.’w hnshuiid 
to dt‘i»art A 11 ‘inuin ultM'iit fnnii tlx* 
hoiiu', \Nheu*b> pltf had dopiiviMl 

of tht* HiK'M'tv (oiiiftiit A proteftltiii of 
her hurtband A. part tail \ of hlH Huppoi-t 
- Hehi : the HUtement of elalin was 
bad in law A di^closetl no tuiiKo ot 
uetion. Wiintiir r. |i929| 

V. Iv. R. 117 ; 11929] ArKTiw L. R. 102. 

AUS. 

f i. .] — In an action by a wife 

a^rainst her husband 'u father for alienat- 
ing the affections of her husband, she 
alleged that she was prevented from 
the companionship of ner husband A 
infant daughter by deft.'s conduct In 
keeping her husband away from her, 
so that she was compelled to support 
herself as best she could. There was 
no allegation of making defamatory 
statements by deft., A there was no 
allegation of malice : — Held : no 
reasonable cause of action was shown. 
— Talmaur V. Talmaqr, [1928] 3 
D. L. H. 15 ; 02 O. L. R. 209.— CAN. 

PART IV. SECT. 1. 

n 1. Aapiired dk diameed of 

through htuband — Belong to hu^nd .) — 
A number of bom, either the progeny 
of two hogs acquired by a wife as com- 


pensation for sorvlcea porforuuMl by 
her for a neighbour or bought with the 
proceeds of sale of such progeny, were 
laisod. acquired A dlsposi'd of through 
tlie efforts A the expense of her hus- 
band : - Held : they did not belong to 
the wife as against the husband’s 
eioditors - John Dki:kk Plow Co. v 
Rowi.N, 11925] 1 D. L. R. 709 ; 11925] 
1 W. VV. R. 357.— CAN. 

td. Legacy to wife — Death before 
reduction into poaaeemon — Bight of 
hu^and aa representative of wife ] — If 
a legacy is bequeathed to a married 
woman, who dies before any act done 
by husband to reduce It into possession, 
he can only maintain an action fur it 
as the representative of his wife, 
though he may be beneficially entitled 
to It. — C ollins v . Gahib (1860), 7 
N. B. It. (2 All.) 193.— CAN. 

■a. Ilwband not constituted agent of 
wife by marriage.] — A husband Is not 
Ttrimd facie an agent for his wife by 
reason of their relatloDship. Thu onus 
Is on the person alieglDg such agency 
to prove that he Is her agent. - 
MiLLARP V . Bryan Lumdek A .Shinulk 
Co., Ltd., [1928] 2 D. L. R. 367 ; 39 
B. C. It. 430.— CAN. 

PART IV. SECT. 2. 

•f. Beveraionarg interest.] Stan- 
DART Bank v . Boulton (1878), 3 
A. K. 93.— CAN. 

PART IV. SECT. 6. SUB-SECT. 2. 
sg. Not business carried on in 


(;anaiiv (B. C.), [1925] 4 i). L. It. 431 ; 
[19251 3 W. W. k. a".? ; revsg., G025i 
3 I). L. R. 22J , [1925] 2 W. W. R. 
503. -CAN. 


sh. Crops gnnen by wife — On hus' 
band’s laml Strict proof necessary .) — 
Anderson v. John Drkiuc Plow Go., 
Ltd. (Husk.), [1926] 4 D. L. R. 255 ; 
[1926] 2 W. W. R. 607. CAN. 


■i. On wife’s lanfl •'Burden of 

proof ] — Banquk Ganathrnnr Nation- 
alev.Trncha (Gan.), [19271 4 D. L. R. 
665.— CAN. 


PART IV. SECT. 7. SUB-SECT. 1. 

tk. Cmiveyance to husband dk wife 
Creates tenancy in common.]— At com- 
mon law, under a crmvcyance of laud 
to husband A wife, they took an cstfito 
by entireties ; but the effect of Married 
Women’s Property Act is to enable the 
wife to take as though sbo wore a 
feme sole A so the effect of the marital 
relationship is ended so far as real 
property is concerned. Under Con- 
veyancing A Law of Pioporty Act, 
11. H. O. 1927, c. 137, H. 12, they now 
tako as tenants in common. 

V. Kinnkk, 11928] 4 J). L. R. 723 ; 62 
O. L. R. 562.- CAN. 


PART VI. SECT. 1, SUB-SECT. 6.— 
, B. (a) 1. 

I 911 i. Assignment inoperative — Trans- 

I fer to pay husband’s dehts ,] — Kodrjuuk 
V. Dohtik a Vacmon, (1927 j 4 D. L. R. 
I 1139 ; [1927] 8. C. It. 563.— CAN. 
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Cases 906— ISMa. English and Empire Digest Sufplemeot. 


L. J. Ch. 520 ; 129 L. T. 738 ; 39 T. I.. B. 
663; 67 Sol. Jo. 037, H. L. 

Add. Annotation Mentd. Parr v. A.-G., 
[1926] A. C. 239. 

986. Add. Annotation -Generally^ Retd. Oapron 
V. Oapron, [1927] P. 243. 

1007. Add, Annotation: — Reid. Bosworthick v, 
Bosworthick, [1926] P. 159. 

1086. Add. Annotation: — Reid. Re AUngton & 
L. O. O.’s Contract, [1927] 2 Oh. 263. 

1106. Add. Annotation: — ^Apld. Be Mathieson, 
[1927] 1 Oh. 283. 

1118. Add. Annotation : — ^Mentd. Re Bold, Banks 
V. Hartland (1926), 96 L. J. Ch. 201. 

1187. Add. Annotation .-—Mentd. He Mills, Mills 
V . Lawrence, [1930] 1 Oh. 654. 

1203. Add. Citation :—S W. B. 333. 

1220. Add. Annotation : — Reid. Boyal Exchange 
Assce. v. Hope, [1928] Oh. 179. 

1228a. Necessity lor survivorship ol wife.] — 

In the year 1876 a husband during the life- 
time of liis wife took out a policy on his life 
with an assurance co., whereby, after a 
recil^l that the assured “ for the benefit of 
his wife ” m pwsuance of Married Women’s 
Property Act, 1876 (c. 93), had proposed to 
the CO. to effect an assurance on Jiis own life 
lor £600, in consideration of the payment 
of tlK‘ pr(-iuiunis during the life of the 
assuri'd, the co. covenanted that th * property 
of the CO. should be liable to pay to the <*xors., 
adniinistrat^irs \ assigns of the assured the 


sum of £500. In 1918 the wife died, & in 
1920 the husband died without having 
married again. In 1891 the husband was 
adjudicated bkpt. &; obtained bis discharge 
as from Apr. 14, 1899 : — Held : upon the 
true construction of the policy A Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favour of his wife which enured for 
her benefit only if she survived her husband ; 
with the result that as she died before her 
husband & before the fund fell into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpey. 

Semhle : Man-led Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow . — Re (’ollikr, |1930] 2 Oh. 37 ; 
143 L. T. 329 ; tnib nom. Re Oollif.r, Er p. 
OoLLTKii’K Exouh., 99 L. J. (b. 241 ; [19291 
B. A i\ H. 173. 

1225. Add, Annotation : — Apid. Be Fleetwood’s 
Policy, [1926] Ch. 48. 

1226. Add. Annotations : — Refd. Boyal Exchange 
Assce. V. Hope, [1928] Ch. 179; He (’oilier, 
(19301 2 Oh. 37. Mentd. James v. British 
General Insce., [1927] 2 K. B. 311 ; Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 

1226a. If living at his death — Cash value 

of policy sought to be taken by insured during 


PART VI. SECT. 1, SUB-SECT. 

0 . (•). 

961 V. .] — Union Bank 

V . Bbnediot, 11925] 4 D. h. 11. 1057.— 
CAN. 

PART VI. SECT. S. SUB-SECT. 1. 

d i. Not on conveyancf of 

equitable fstqtte.\ —Adams v. Loomis 
(1876), 22 Gr. 99.— CAN. 

• i. .]- TIahtlicy r. Mat- 

U()('K (1897), 28 O. 11. 608. - CAN. 

k f. .]- Eixiott V . Brown 

(1884), 11 A. U. 228. -CAN. 

k ii. Sale as spinster- Convey- 

ance not imveachdhle on ground of non- 
compliance unih statutory formahlu s .] — 
Graham v. Mencilly (1809), 10 Gr. 
861.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

0 i. Conveyance by husband alone — 
Effect .] — Wallis t». Burton (1856), 
5 Gr. 352.— CAN. 

0 11. .] — Held : an olToctual 

transfer of his morltnl rights In the 
land conveyed. — Allan v. Levks- 
uontk (1857), 15 U. C. 11. 9.— CAN. 

0 ill. .]~Htld: a deed of 

gift executed by a Burmese Buddhist 
husband without Ids wife's consent of 
port of tiio joint property of the 
marriage is wholly void 6c conveys no 
title to the donee in respeot of the 
property \\ hloh it purports to convey. — 
IT. Po. IT. V . Matok Gti (1929), I. Ii. R. 
7 Ran. 374.— IND. 

si. Property used d: maintained by 
husband — No presumption of gift by 
«^(/<*.] —Calhoun v. Reid (Sask.), 
(19271 4 D. L. R. 808; [1927] 8 

W. W. R. 429.— CAN. 

1 I. .] — Semple v. Sharp, 

[1927] 1 W. W. R. 965 ; 21 Sask. L. K. 
435.— CAN. 

i ii. Tf' if e not examined — 

Ctriificaie of examinaHon fraudulentty 
signtd ] — Title set aside, subject to 
the rights of on innocent purchaser 
from the transferee to obtain the land 
on the terms of his agreement with the 
transferee. — ]<'rostad v. Liber, [1987] 


3 D. L. 11. 910 ; [1927] 2 W. W. R. 
.550 ; 21 Sask. L. R. 603.— CAN. 

1 lii. The fact that the 

husband makes lus home on certain 
laud, in which he & another have each 
a one-half interest, brings It within 
Homostoads Act, 1915 (o. 29). — 

McDouoall V . MoDouqall, [1919] 2 
W. W. R. 637 ; 18 Sask. L. R. 289.— 
CAN. 

I iv. .]— After a homestead 

under Homostoads Act has ceased to 
be such owing to its permanent 
abandonment os a place of residence 
the wife has no status under said Act 
to oppose the validity of an assignment 
of the land executed by her husband 
prior to said date, although the assign - 
mont was not executed, as the Act 
requires It to-be, by her ; ic her husband 
is in no better position in this respect 
than she Is. — BouoLAfi v. Addis, [1928] 

4 1). L. H. 167 . [1928] 3 W. W. R. 37 ; 
affd,. 119291 2 D. L. li. R»1 , 1 W. . H. 
UKt ; 25 S. Ji. U. J«3.— CAN. 

1 V. Order dispensing with con- 

sent of wife to disposition — H hen granted 
under Dower Act.) — Where a husband 
had refoBod, without lawful reason 
therefor, to live with his wife or sup- 
port her & his treatment of her was 
found to have conduced to her adultery, 
it was held that it would not be ** fair 
Sc reasonable under the oironmstances,” 
to grant an order under Dower Act, 
R. S. A. 1922, o. 135, s. 8, dispensing 
with her consent to his disposition of 
his homestead within said Aot. Under 
Dower Aot, s. 3, as it now stands a 
disposition of the homestead by the 
husband without the wife’s consent, 
when there is no order dlspeusi^ 
with it, is absolutely null & void, & 
not so merely as it affects the wife’s 
iuterost therein.— Miller, [1929] 
1 D. L. R. 147 ; [1928] 3 W. W. R. 
043.— CAN. 

n t. Residenec condition 

precoie/iM -Pbndijcton v . Pendle- 
ton, [1927] 2 W. W. R. 720 ; 81 Sask. 
L. R. 579.— CAN. 

o i. — iSigtmfurr of icife — When 
dispensed tetih .] — Askin i*. ASKIN, 


|1»2»J i J>. L. j{. loos ; 1 W. W. I(. 
OG.l . 2 1 L. I{. (>31. CAN. 

PART VI. SECT. 8, SUB-SECT. 2.— A. 

el. Separate estate.] — The In- 

terest of a wife in a policy effected by 
her husband on his own life. Sc whicn 
has been declared by him to be for 
her benefit, is her separate estate. 
Sc may. In her husband^s lifetime, be 
assigned by her. — Graham v. Canada 
Life Assurance Co., Proctor v. 
Graham (1894), 24 O. R. 607.— CAN. 

PART VI. SECT. S, SUB-SECT. 2.— B. 

n 1. Bankruptcy of 

husband.] — S. ofleoted an insurance 
on his own life in favour ol his wife 
under Mamed Women’s Policies of 
Assurauoo (Scotland) Aot. 1880. S.'s 
estates wore afterwards sequestrated: 
— Held : the policy vested in bkpt. as 
trustee for his wife. Sc it formed no 
part of bis estate Sc was not liable to 
the diligence of his creditors. — Stewart 
V. Hodge (1901). 8 8. L.T. 430.— SCOT. 

n li. .] — Money due under 

a policy of Insurance payable to the 
wife of the insured after bis deidJi forms 
part of the estate ol the insured. No 
trust is created in favour of the wife 
by a life policy expressed to be for the 
benefit of the wife of the assured. — 
Krishna Lal Saohu v. Pramila Bala 
Dasi (1028), I. L. R. 55 Calc. 1315.— 
IND. 

niiL Whether assignable.) — A 

policy of assurance was effected by 
a husband for the benefit of his wife 
under Married Women's Policies of 
Assurance (Scotland) Act, 1880. There 
was competition between the widow & 
an assignee clatnung under an aasigna- 
tion which bore to have been executed 
with the consent Sc conourrenoe of the 
wife : — Held : the wile had no power 
to discharge the trust In her favour 
created by the policy. Sc the insurance 
oo. ought to have known that the deed 
was one which the spouses were dis- 
abled from grantii^. — ScomsB Lixk 
O o. V. Donald <1^. 9 S. L. T. 200.— 
8(N>T. 




Vd. XXVll.-~Hiiabaiid and Wife. Cases 1228a— 1868. 


life.] — A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy ^e co. agreed to pay that sum to 
insured’s wife, if she were living at his death, 
or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was stiU living, 
he should have the right to exercise any of 
six specified options. Insured being then 
still living, he exercised an option to receive 
the entire cash value of the policy with its 
share of accumulated profits & to discontinue 
the policy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & v^ife, & ultimately paid it into ct. : 
— Held : (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events ; (2) insured 
must be taken to have exercised the option 
for the benefit of the trust ; (3) unless the 


husband &; wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be ascertained by the death of either 
party who was entitled U> it. Re Pi.kkt- 
wood’s Vomoy, ru>26} Oh. 48 ; 95 L. J. Oh. 
195 ; 135 L. T. 374. 

1227. Add. innotation: — Apld. Re Otdlier, 1 10301 
2 Oh. 37. 

1228. Add. Citation:— Qo L. J. Oh. 24. 

1233b. Number of trustees - -Fund to be, retained for 
Infants —Single trustee not appointed.] —Re 

Howson’8 Policy Trithts, f 1S85J W. N. 213. 
1234. Add. Amuitations : — Refd. Koyal Exchange 
Assce. V. Hope, [19281 Oh. 179; Smith v. 
Wood (1928). 139 L. T. 250. 

1302. In second paragraph for “ on which ” road 
“ or child.” 

1383. Add. Annolaiton to (3) Consd. Re 

Lloyds Bank, Ltd., Bourse v. Boiuzc (1930), 
17 T. L. H. 3S. 


PART VI. SECT. 9, SUB-SECT. 1.— A. 

t i. .1 — Whitkhkad V. 

WIIITEHICAD (1887), 14 O. R. 621.— 

CAN. 

t il. .] -Bull v . Brll, 

[1928] 2 D. L. 11. mi.—CAN. 

PART VI. SECT. 9, SUB-SECT. 2.— 
A. (»). 

1302 V. .]— Pltf., 

husband, l>eoamo on titled to a con- 
voyonco of oertam land vocted in a 
Holr. By pltf. *8 direotion the solr. 
convoyod tno land to deft. Tho oon- 
veyouce was dated Apr. 9, 1920, 
was not registered until tho following 
Ucc. Until registration the deed had 
not been delivered. Sc deft hod been 
told nothing about it : — Held : thoxigli 
the presumption of advancement may 
be rebutted by evidence of actual 
intentiou. there was cogent evidence of 
pltf. having ultimately made up his 
mlud that his wife should have the 
property. — H arrington v. Hakhino- 
TON, [1925] 2 D. L. R. 849 ; 58 O. L. K. 
668.— CAN. 

1302 vi. - .1 Di: lUmv r. 

De Bimi (1903), 36 N. B. 11. 37 ; 22 

C. L. T,184. CAN. 

sm. Orain dt stock on land conveyed 
to ttn/e.] — A husband conveyed tx) his 
wife half of a quaitcr section of land. 
Husband St wiio lived together on, ^ 
farmed, the quaiter beet ion, Sc the 
husband worked on the farm after tho 
transfer in the same way as licfuru : 
— Held : the husband was the owner 
of gram grown on. Sc animals situate 
on. the quarter section. — N ational 
T ncBT Co. V. Holowaychuk, [1925] 
3 W. W. R. 382.— CAN. 

sn. Hurchaae in husband's name — 
Subsequent transfer to wife — Failurt of 
eonsxderation.\ — Husband Sc wife pur- 
chased a house in Oct. 1920. The 
house was in pltf.’s name imtil Jan. 
1922, when it was transferred to the 
wife. In Jem. 1924, the husband was 
elected from the house, & be brought 
action against the wife for a declaration 
that his wife held the house os trustee 
for him. On the trial the husband 
stated that when he made the con- 
veyance to bis wife he did so on her 
undertaking that the members of her 
family would vacate the house. Sc 
this was never carried out ; — Held : 
pltf. could not succeed, as the only 
claim ho oould set up would be that 
be had mode a conveyance for a con- 
sideration that had ftuled. Sc his action 
would be either for specific peiformanco 
or damages. — Body «. Body (1924), 
34 B. C. R. 316.— CAN. 

so. Conveyance by hutband without 
consideration — Hutband solvent — Cer- 


tifUate of title iswrd tounft .\ — Where 
land was transferred, as a gift, to 
a inarriod woman by her husband, 
during tbe time that Married Woman’s 
Act, R. S. M. 1892. c. 95. was in 
force, tho husband being tbtm solvent. 
Sc a oertifleate of title ther<‘fer Issued 
In her namo under Manitoba Roul 
Property Act:- IhUl: the beneficial, 
as well as the legal, interest in the 
land vested In her for bcT separate 
use. & neither tbe land nor its prueoeds 
could be taken In execution for debts 
of tho husband subsequently in/‘urred, 
notwithstanding Married Woman’s 
Act, 8. 2, respecting propertv re<‘Clved 
by a married wotnaii from her husl>au<l 
during covert ore. FitASEiir. Doi’glah 
(1908), 40 S. C. IL 384. -CAN. 

PART VI. SECT. 9. SUB-SECT. 2.— 
A. (b). 

1837 ill. .1 Tho deposit 

by a Hindu of Ids own money In a bank 
in the Joint names of himself Sc wife, 
& on the terms that it Is to be puyaliie 
to either or the survlvfir, floes not on 
hlH death constitute a gift by him to 
hw wife, there btdng in India nf> 
prohumptlon of nn intended advanee- 
merit in favour of a wife tiiniAV 
UiiTA V. Ram UirrA (19*28), 55 L. U. 
Ind, App. 23.5.- IND. 

m i. .]~Urld : to raise a pro- 

sunuition of joint tfumney.*— M athi.ws 
V. Na'HONal Till 8T <Jo. (Out.), [1026] 
4 D. L. R. 774.~CAN. 

m il. — .1 I). flepoHitcd a sum of 

mon<*y In a bank t<i the joint credit of 
lunuielf Sc UIs wife. Sc they both signed 
a document authorising the bank to 
pay oil moneys at the credit of the 
account to either of them. Sc in the 
COSO of the death of either to jiay thr* 
same to the survivor. After lb’s 
death, his widow became Insane & was 
eonflnofl in a public hospital. Mfuiey 
was paid by the bank to tbfi Public 
Truhfeo. lfn\ing liecn restored to 
sanity the widow redeposlted In tho 
bank what was left of the uionf>> L» 
the joint credit of herself Sc two 
iclathos Iltld : the money origin- 
ally deposited belonged to IJ. A was 
plated tfj the credit of himself Sc wife 
us a means of conveniently nmnuglng 
the affairs of himself & bis faiiiib : Sr, 
therefore, the presumption In favour 
of the right of hw wife to what rf'iuaiix fl 
of the fund on his death was rebutt«»l 
— .Stadder r. CHnadian Bank Com- 
merce, [1929] 3 1>. L. It, «'.l ; 64 
O. ij. R. 69.— CAN* 

sp. Banking account in joint names.) 
— ^A wife Sc husband opened a joint 
account In a bank. Sc both signed a 
direotion to the bank : “ All money 
which may be deposited by us or either 

867 


of US to the account is our joint pro- 
perty. but such money may be with- 
drawn by either one of us, or the 
survivor of us." Tho money was all 
the husband’s. Sc was deposited to pay 
the expenses of the wife & her child, 
during the husband’s absence. 6c to 
make payments In conneotlon with his 
pniperty : — Held : the wife was not 
entitled to half the money to tho erodlt 
of the account.- Sotnimv v. Houtiibv 
(1917), 40 O. L. R. 429 ; 88 I). L. R. 
700.— CAN. 

Right of wife as survivor.)— 

See Nos. 1335-1338. 


PART VI. SECT. 9, SUB-SECT. 3.— 
A. (a). 

1870 1. Wi/i not inch pi luif nllu ad- 
vised— (fuarantee for husband .) — Want 
of Independent ailvico standing alone 
is insufflcJent to justify relief, but 
where there has boon undue Infiuenee 
by the husband Sc knowledge of Ite 
oxeroJse or foots from which such 
knowledge should be inferred, Sc tho 
transaction Is contrary to tho wife’s 
iuterebts, u suiHclent ease has boeu 
mode out for the granting of roiiof. - 
Canadian Bank of Commerce v. 
POUEMAN (Alta.), U920J 4 D. L. 11. 
844 ; [1926] 3 W. W It. 486; revsd. 
on the laetH, [1927] 2 i». L. R. 630; 

1 1927] 1 W. W. It. 783; 22 Alta. I*. R. 
443. — CAN. 

1870 il. .1 -~Dhadlky V. 

Imperial Bank of Canada, [19261 
3 D. L. Ji. 38 , 68 O L. R. 660.— CAN. 

1370 111. l^romissory note .) — 

Fryerh Sc Co., Ltd. v. Hteevem (N. B.), 
|1927]4U. L.R. 1077.- CAN. 

1882 Iv. - - ] On an Intor- 

ploader issue between an execution 
creditor Sc the wife of tho dolitor as to 
tho ownership of a motor car, tho wife 
Sc her husband tcstlfleil that tho rar 
hofl been bought with her money, 
whleh had eomo to her from t he kuejiing 
of boarders Sc from tho sale of b< r 
jiroperty. 'I'boso moneys wore ul* 
collected by tbe busbaud Sr left by 
the wife in his hands to use os lie saw 
fit, Sc he placed them In his own account 
Sc used them indifferently with his 
own. Ho had never rendered hei un 
a< count of them, nor had she ever 
called on him tx> do so. 'I’licy had lived 
together In amity slm e 1 hi Ir marriage 
Sc ho had inalntxibied her. Ihe wife 
testified that she had an armngement 
with the hushand under whicn said 
moneys wore to n^main hi*r property, 
but tho cireumstances under which it 
uas entered into wore not disclosed. Sc 
its terms were indefinite ; — Held : tlm 
moneys in question liad become tlio 
husband’s by way of gift from his wife. 
— J’i.AKEN V. Black Ik Abuhtronu, 



Cases 146»— 1800. Ekoush and Empire Digest Supplement. 


Part VIII. — Contracts of Wife during Coverture. 


1469. Add. Annotation : — Consd. Green v. 

Weatherill, [1929] 2 Ch. 213. 

1489a. Settlement of insurance policies on 

life of husband.] Uy a post-nuptial settle- 
ment made in pursuanee of ante-nuptial 
articles, eer-tain iioHcies of insurance on the 
life of the husband were assigned to trustees 
iiyion trust to rec(*ive the money & pay the 
income to the wife during lier life for her 
s<‘parate use, independently of any future 
Jnisband whom bhe might marry. There 
was no restraint on anticipation. I>uring 
the life of her first husband the wife made 
promissory not(‘s in favour of pltf., Ac pltf., 
th(* first husband being still alive, brought an 
aetion claiming a charge on the policies : — 
Held : th(‘ trust f(jr sexiarate \iHe did not 
arise till aif('r the death of the husband, Ac 
as the contracts t)t a marri(*d woman can only 
be enforced against projierty wliich hirnied 
]»art of lier separate estate at the date of the 
<‘ontract, the action could not be maintained. 

Kinu r. Lu('AH (1SH3), 23 Ch. 1). 712, 713; 
Tili J.. J. (Ml. (J4 ; 49 L. T. 21(J ; 31 W. H. 
904, 0. A. 

1498. Add. Annotations : — Refd. Selby v. Atkins 
(1926),’ 135 L. T. 45. Mentd. Dewo v. Dewo, 
Snowdon o. Snowdon, [1928] P 113 

1527. Add. Annotations Mentd. Bennett v. 
Whitehead, [1920] 2 K. B. 380 ; Firm of 
B. M. K. It. M. V. Firm of M. U. M. V. L., 
K. M. K. 11. M. Sornasundarurn Ghetty v. 


M. R. M. V. L. Supramanian Chetty (1D26), 
95 L. J. P. C. 197. 

1576a. .] — Stone v. Walter (1649), O. Bridg. 

618 ; 124 E. R. 778. 

1656. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1665. Add. Annotation : — Refd. Dewe f. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1669. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Ahnotation : — Refd. Dewe v, Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. Annotations: — Refd. Selby v. Atkins 
(1926), 135 L. T. 45: Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1732. Add. Annotations Refd. Selby v. Atkins 
(1926), 135 L. M\ 45 ; Dewe v. Dewe, Snowdon 
V. Snowdon, [1028] P. 113. 

1739. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] 1*. 113. 

1741. Add. Citation 2 C. Ac P. 25, n. 

1748. Add. Annotation : — Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1028] P. 113. 

1750. Add. Anyiotation : --Refd. Welton v. Wtdton, 
[1927] P. 162. 

1753. Add. Annotatiofi -Refd. Wdton v. WelUm, 
[1927] P. 162. 

1755. Add. Annotation : — Consd. Selby v. Atkins 
(1926), 135 B. T. 45. 

1800. Add. Annotations: Folld. & Extd. Wright 


|li)28]3 D.Jj. H. 471: [1928] 2 W.W. H. 
!)b; 22 L. J{. f.02. CAN. 

PART VI. SECT. 9, SUB-SECT. 4. 

d i. Property purchased unth 

vmn’s mimcy Woman realisino pro- 
perty/ dr appropriating proceeds ordered 
to <fOCOM7l/.]--ST. Eloi V, Wno (192r>}, 
36 H. C. It. 153.- -CAN. 

PART VII. SECT. 1, SUB-SECT. 1. 

sq. Marrmi ]yoimii\ Projjcrty Act, 
I!. S. (>., 1927 ICJhct.l The ivpcul, 
Ijj Murricil W«*tui‘ii's i’roiicrty Act, | 
i:. S. (»., 1S127. tif sect. 18 <*r the A<-t 
Uh found III It. S. O., 191 1, had not the I 
elicit of \e\ivliij4 till' hnshiuidS 
eoiiiiiioii Ian Jla1iilit> foi the dehts of 
Ills ^\ife cool met I'd heforo the luarriaue. 

I’l-NM r. Ill M. |I!»29I 2 1). Ij. Jl. 
47.1 ; (i:i o. li. U. ..HI,- CAN. 

PART VIII. SECT. 1. SUB-SECT. 1. 

f 1. - .1 Held; a inarrlod 

wumuu, havinR hcinimlc real proiierlj, 
was not entitled to eontrnet dehts for 
lt.«i improvement ho oh to make herw'lf 
Hahle indi\lduully, or jointly with her 
hiHlmnd. - Whujht r. (Iakden (1869), 
28 U. V. n. 609. - CAN. 

1 i. - Deft,, u tnarrioii 

>vi>man, married to her prewnt hnshand 
in 1877 or 1878, A' oarrj mtf on huHiucHH 
Rcparato fnmi him by farmintr one of 
her former hnsband’n farms, in 1883 i 
ec 1881 eontrnet ed tho di'ht hued on. 
She wan enUtlcd to dower in the lands 
of her liVbt hushmul. who died in 1875, 1 
which were Hold, roalihiiiK a Imve hum, [ 

alHo to her Bhare In his uemomtl 
estate, neither of which hIio hud 
received :~7frW; tho Act of 1881, 

47 Viet. c. 19 lO.), had not ilie effect j 
of re|>ettUnB the prior Acts, A" it was 
not nceessary to show that deft, hail | 
luarned or had aeqnlred weparaU' estate 
slnei tlieAetof 1884 ou me into force ; 
it was sntllciently shown that she was, 
possessed of separate estate, Ac that ' 


she intended It should ho hound.- - 
llonKHTrtON r. LakocqUE (1889), 18 
O. U. 409. CAN. 

st. Wife carryiny on separate business 
— Signatures by inje at request of husband 
— Liabihtyof wife.] — ^\^’^he^e a married 
woman. In carrying on a husiuubs with 
tho nsNlstanco of her husband, sigru' 
every tiling that be asks her to sign dc 
asks no questions, she should be held 
I’csponslhle for her signature, in tho 
absence of I'loar proof of umiuo 
intluuncc, whether it iums out to be In 
her interest or othorwibe. — W atki.ks i 
(J. It.) Co. r. Nobkut (Alta.), 11920] 

1 1). L. It. 526 ; 11926] 1 W. W. it. 
156. -CAN. I 

sv. Lease taken by wife —Liability 
of wife For breach of Itasc.] Held : 
the hubband was not liable, although 
ho lived in the premises for about two 
months prior to the time ho A: his i 
, family vacated it & twice paid the ri'nt 
during thot period.] — Nations, 

I HKi'inuTiKs, Lti>. r. 1 >\ui.ino (.Alta.), 

I [1927] 1 W. W. 11. 413. .-CAN. 

»w. Knit red into in married navu — 
No rtferenee to h^isbtmd.] —The effect of 
Married omen’s Act, 11. S. A. 1922. 
e. 214, is that a married woman has as 
full A: complete freedom to bind herself 
hy her own contracts as a man has. 

A married woman who oontraeted for 
tho purchase of gomls in her own name. 

Mr.s. McDonald, without 
informing the .seller or without his 
knowing that she was In fiu't acting 
us agent for lier husband or that she i 
had a husband, held personally liable. 

Ui:m-WKLcii FrKNiTUMK Co, v. 
:‘^‘''?)0NALD, [19281 2 D. L. 11. 608; 
[1928] 1 W. W. 11. 789 ; 23 Alta. L. 11. , 
317.— CAN. ' 

PART VIII. SECT. 2. SUB-SECT. 4. ' 

1614 i. Tf’»/e acting under express 
authoniy not tiiseU^sed Liability of 
hiud/aiut.] — Fon.D8 r. Crim:Lrrrr , 
(187 1 ), 21 O. P. 368.— CAN. I 
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PART VIII. SECT. 2, SUB-SECT. 6. 

sx. Credit gimn to wife Gtmds 
purehasfd for wnp 's bustm'ss Managi d 
by husband Whetlu r husband's ertddors 
can take in execution.]- Dominion 
SAVINOH & iNVl HTMKNT SO( ll.l'Y r. 
Kilhoy (1888), 15 A. 11. 187. -CAN. 

I PART VIII. SECT. 3, SUB-SECT. 1.— 
B. (b). 

! 1642 i. Jewellery.] — A ring supplied 

to a working miner’s wife : — Held : 
not a necessary.— I’ian'i \ r. Macrow’ & 
Sons Pty., l/ru. (1925), 27 W. A. L. It. 
99.— AUS. 

sy. Fur eoat. ] The question w hot her 
a fur coat la a necessary Is one of fact 
depending on the clrenmbtanees of 
each ease. — (iKiimi'. A: Forukrt r. 
K.r.uHn\w. [IU27J a D. j^. i<. i.'iii; 
[1927] 2 W. \\ . 11. 166 ; 21 Sosk. L. K. 

— PAN 

8z. Surgwal ojjeraiion.]— Even if u 
wife has money of her own, she is 
nresnmed to have authority to iiledgu 
her huhbaud’s credit for necesbaries, 

I including Mugieal operations.— .Sm.oon 
I r. Zamiiowkki. [1928] 1 D. L. It. 638 ; 

' [192M 1 W. W. 11. 630 ; 39 li. C. 11. 

I 205.- CAN. 

I sa. Kmjiloyment of deUctive — To 
obtain tridinci for ditHtrce ywoetedings.] 

I — 1Jahm:ttij,A1ii.xkr(J927), 19N. L. 11. 

1.- S. AF. 

PART VIII. SECT. 3. SUB-SECT. 2.- 
D. (a). 

16D1 il. Hevsd., 9 O. R. 108. 

PART VIII. SECT. 3. SUB-SECT. 2.— C. 

1774 i. For ** A husband is liable ” 
read “ A husband is nut liable.” 

sb. Purchase of hu^and's property by 
wife - Improvenu nts made by hu^tand 
after sale.) — A purchase by a wife 
fram her husband, the consideration 
being iMvid out of her separate ebtate, 
was held to be maintainable ugainat 



Vd. XXVn.— Husband and Wife. Cases 1800—1986. 


(IT S ) &Webb V Annnndalo, [19301 2KB 
« Refd. Weltonv Welton [1927] P 102, 
Arnold & Weaver r. Amari, [19281 1 KB 684 

1800a. — Proceedings Instituted 

against wife.] — husbatul iDok dixoico pio 
cccdings against 1 us >\jh on tht giouiuloflui 
adultei\ She consulted a sob who upon 
htr instructions put in a diKnci dtn\injj the 
chaigi A biictcd counsel to appeal loi lit i 
At the lieaimg the wile iaile d to ii>peai A i 
decree was made against het dissolving the 
maiiiage on the giounds alb gt el iii the i 
petition The wife s tounstl applitd leu ' 
eosts, but as no sceuiitv foi lu i costs liid 
been obtained, no eosts wtii gi anted 1 lu 

wife s soil bi ought an action m the k B 
J)i\ to lecovti the costs tioin the husband | 
e>n tlio giound of his wife s igt lu v ol nt ccssdv 
at ceminuin law The judge loiind as a liet 
that the s<»h hael arte el uithemt ne ghge nt < 
homstl> bche ving that the wife w isinneicenl 
A th it she woulel be sue e e ssful in he i tUle iie 
//e/e/ 111 those e lie iiinsi mce s the wife h lei 

no luthoiit) let hind he i husbanel se> as iti 
make him habit foi the costs ot hei eh h iie « 
to his j»ctition loi divoice Aknoi o tk 
\Vi v\iK 1 \MAHr |192S| 1 K li -is I U, 

I I k H 2JS 1 ,S L '1 T)1 , Ji T 1 k 
221 72 Sol lo 1 iS 

I tl Consd (11 s ) vV, \\ II I Vuainhk 

15 ^ 


Part X. — Wrongs of 

1851. le/t/ Innolahon 

ston ll‘M0J2iv B o7S 


1860a. Liability of husband Goods delivered to 


1800b. _ - .] Tht rule that a 

soli aeting * »i a wife' w leo is living apait 
freim her husband, cannot m a eeuninem law 
action letovti his costs lioni iho husband, 
it when theise eeists weie ineiuieel the wile, 
although the lact was unknown te> the sedi , 
hid been guilty ot a in itiiinonial ofle ne 
a])j>lies lied eiiilv whciee the wilei has been 
living in aelulteiv but alsei wheie' she has 
coniiiiitte el an ised ite d net ef aelulteiv ITu 
lule ip}>lie s dike VI he the i in the paitieiihil 
niattci the wile was jiitte e e ding against tiu 
liiisbatid Ol was eli 1» luling a suit bieuight 
Igailist he 1 bv till bust) mel \\ IClOlil 
(ll S ) \ W i im / Wn VNDMi 119101 2 
K It s 09 I I K |{ in I I I 1 I r.2 
Hi r 1 U 102 . 71 Sed lo 119, t V 

1800c Single act of adultery | 

VVtaetiii (ll s) A \\ nil / \\n\m>\m 

\o ISOOb, (intt 

1803d ] WniUKs, Bi nsons, ( i huh , 

WiinvMs A lo L (AWsioN (192S), 72 
Sed lo 191 

1826 le/e/ \nnotuhon Rtld (e dtiilte i I eie I 

stem [1 9 ,0 1 2 K I » { e s 

1833. le/e/ innotutton Hold Ii< M iseni (192S), 

97 L I (h t‘2’ 


Wife during Coverture. 


X'JU%V O, tui XA. 

inn ttUn Cousd I ) k ( I tk (|e | ) 0 i| I | U 

1897a I lANiivvi 1 IMiiii (IST7), 29 

(.IBS 171 , i hii N S 701 , 'S W Ji 
510. L r AL Jl 


Part XI- Contracts for Separation. 

1920. idd Annolahoti 6enem//y Refd. Hyman 1934 Uhl Annotation Refd, Hyin me llyrnin, 
i Ilvmin, Hughes v Hughes (102S), 159 Hughes v lliiglu s (192h), 1 L T lib 

L T. 410 , h es e 

1930. AeZe/ Anno/«/io/i -Refd. Hyman i Hviuau, 1935. idd Annotation Refd. Hvinaii v Hvinan. 


[1929] A I 601 


ereelitors of ^\hoso debts she held nej 
notice 1 he hiuliarid after tlie i ui 
chase e.i.i)tnekel monej in impi >viuk 

f hn ,fv In H BUjt 1)1 H judKlJU Ht 

cicdltor ot the hti^band te» ol tain tlic 
benefit e>f such expenditure lldd 
the wife. \e as entitled to show that the 
debt for which the judgment was 
r<K.o\eicd had been eatiafled before 
action brought Iliir v fnoMitov 
(1870), 17 Or Uo —CAN 

PART VIII SECT 5, SUB-SECT 2 

f I Summary application for 

delivery up of title deeds ] /ie Mfit ou 
(B C ) (190 j), 2 W L ll 17 CAN 
Bor/ ft ne 1 / hitdjatul fot 
before warrwoi 1 fft< I f nmniaoe on 
mechami s lun ] II ve e i n i U \l < fn 
(A lta ), tl I29J 2 D I it 10 CAN 

PART X SECT 2, SUB-SECT 1 
r I ] V husband m ly bo , 

made joiiith liable with 1 is wifi for ' 
hci torta nulwitbatanding Married 
VV omen 8 Property Act, K S M 1912 i 
(c 123) — Desovich V Hccal (Man ). f 


Hughe s 1 

I [1127] 1 1> L K 879 , 11927] 1 

' W W h 17 1 CAN 
, sd 7 olsf ri prtHtntali n ly u ifi -4 h 
I to aulh rity of husland t mltr (n dn 
' i^'htfur unerturf yjtd Itftnc] 
Deft pleaded ( ovutuiu TfeUl jIca 
gojel Adniinwtritlon of JiueUee Act 
couJd not uasiat pltf A Maine 1 
Woman 4 Act It S O 1877 e 12) 
MS h 2e> did not create aiij now 11a 
bihtv against a married woman f )i 
lei forth oi quan torts I ut mei Ij 
iiiiowcel her to b« gned ah ne whf it 
foimcih she could have hem hied 
with her husband A, the authontus 
show ( d 1 hat if so Huod the a< tie v. - :! 1 

hu\t failed iioMi. r Knmi (18 j) 
2J C I 60o- CAN 

PART X SECT 2, SUB-SECT 2 
sf loa I torn rr Hum by hunt an I I * f 
J U bilit / / w i/t tt fu tiarntt fhtat ) 
VVheie pltf provtel a jjirt wtoiii^nl 
Of e iipatifiu A conve rsioii e f tin n ut \ 
prohta o[ hirt luiet b> a h isi ami A 
wife JJild the hUMbau 1 A. wifi 
were Jointly liable to pltf A. pltf waa . 
entitled to recover against the separate 1 
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UughiH (1928), 1 19 L T 41(5 


I pie i)i rf> (file wiff foi It f oulft not be 
inf( lied tliattho latt i was ne t lug unde i 
{ tile dite tint ot e oi t i in of hi 
HO IS to exoinpt lux fiorn huhlllty- 
iiVKhlUl \v I Hieivi ll (188^) o () 1 
lit CAN 

PART X SECT 2, SUB-SECT 4 

MB J inttr H pans by husband i il 
iJomuy tt idj nniny pr pirl/ l>t I 
uts f huslunt I ilitty t n J ] 
in an aid n of tii-,! asm ag» ii s( Imis 
bant V wjfi foi iJe ime J a n lijiMt 
pltf s I uildiiuf A I iimw A 

foi placing A spoilt hy w) hthiwutii 
from till i X f of di ft lonsi ini 
uirainst A, injnic 1 )ltf s I uildirur the 
eMdiiic* bh )Wtd th it tl piopiity was 
owiiid I y till wife I iit ttiat hiii did ne t 
iiitcifiii with thi II iiuKc unit if Ji 
oi iiirtj If tie in ft kIh louiplalmd 
f fleU ft wifi WAS nit liable 
VT In NMD J I Mil it (1890), uO 

N li I J CAN 
PART XI SECT 1. SUB-SECT 3 A 

1928 ll b I Woods v Wooj s 
|lJ27i 3 D L U 321 , 60 O D 1 
438 —CAN. 
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1987. AM, Annotation : — Refd. Papadoponlos v. 
PapadopoiUos (1929), 40 T. L. R. 44. 

1989. AM, Annotation .-—Refd. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T 416. 

1941. AM, Annotation : — Reid. Hyman v, Hyman, 
Hughes V, Hughes (1928), 139 L. T. 416. 

1943. AM, Annotation : — Refd. Hyman v, Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1948. AM. Annuiation : — Refd. Lever Bros., Ltd. 
V. Bell (1930), 47 T. L. R. 47. 

1954. Add. Annotation: — As <o (1) Refd. Paimdo- 
pouloH V. Papadopoulos, L193()J 1*. 55. 

1965. AM. Annotations : — Consd. Hyman i». 
Hyman, [1929] A. C. 001. Refd. Dowe r. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. . 

1969. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

1989. Add. Annotations : — Refd. Hyman v. Hyman, I 
Hughes V. Hughes (1928), 130 L. T. 410; 
May V. May (1929), 98 L. J. K. B. 770. 

8019. Add. Annotaiujns : — As to (l)Refd Hyman, 
V. Hyman, Huglics v. Hughes (1928), 139 
L. T. 410. Ajf to (7) Refd. Hyman v. Hyman, 
nijgh(‘H V. Hughes (1028), 130 L. T. 416. 

2038. A dd. Annotations : — Consd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 
Apld. May v. May, [1929] 2 K. B. 386. 

2089. Add. Annotations: — Consd. Hyman v. 

Hyman, [1929] A. C. 601. Apld. May v. May, 
[1029] 2 K. B. 886. 

2039a. .1 — By a deed of separa- 

tion reciting that differences had arisen 
between a husband a wife, it was agi'eed 
that the wife should during the life of the 
husband live separate & apart from him A' 
free from liis marital control & authority as 
if she were unmarried, & that tlio wife 
should retain as her separate pro;pei*ty 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if sbt* 
had died possessed thereof intestate & a 
widow. The husband covenanted that he 
would during the life of the wife pay to her 
an annual sum of £600. Hie wife was also 
to be entitled to certain furniture & effects 
for the use of herself dming her life. 
Throughout the deed the parties were 
referred to as “ the hiusbaud ” ^ “ the wife ” 
respectively. It was provided that if the 
husband A- the wife should be reconciled to 
each other A return to coliabitation the deed 
should become void. The husband subse- 


quently committed adultery A the wife 
obtained a decree dissolving the marriage. 
He then made default in paying the full 
annual sum provided for by the deed, & she 
brought an action to recover the arrears : — 
Jfeld : the deed was not subject to any 
implied term that it should only operate so 
long as the marriage relation continued to 
exist between the p^ies, A pltf. was entitled 
to recover. — May v. May, [1929] 2 K. B. 
380 ; 98 L. J. K. B. 770 ; 141 L. T. 629, C. A. 

2040a. Bankruptcy of husband.] — D ewe v . 

Dewe, Snowdon v. Snowdon, No. 695a, ante. 

2049. Add. Annotation : — Refd. WilUs v. Willis 
(1927), 96 L. J. P. 177. 

2061a. Refusal of nominee to undertake 

custody — Effect on deed.] — Where the parties 
to a matrimonial suit had agreed to settle it, 
A a deed of separation had been a^roved to 
give effect to such settlement: — Meld: the 
refusal of the husband’s brother to undertake 
the custody of one of the cliildren, as nominee 
of the husband, which custody had been 
agreed on between the husband A wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into effect. — 
WiLLtR V. Willis, [1928] P. 10 : 96 L. J. P. 
177 ; 137 L. T. 621 ; 43 T. L. R. 657, 0. A. 

2083. Add. Annotation: — Apprvd. Hyman v. 
Hyman, (1929] A. C. 601. 

2084. Add. Annotation : — ^Apprvd. Hyman v. 
Hyman, [1029] A. C. 601. 

2085. AM. Annotation: — Overd. Hyman v. Hyman, 
[1929] A 0. 601. 

2085a. .] — A woman who, in a deed of 

separation, covenants in consideration of 
ceitain benefits not to claim from her husband 
in the future maintenance or alimony, A is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 
provision fc»r its termination on the marriage 
being dissolved.— Hyman r. Hyman, [1929J 
A. C. 601 ; 98 L. J. P. 81 ; 141 L. T. 329 ; 
03 J. P. 209 ; 45 T. L. R. 444 ; 73 Sol. Jo. 
317; 27 L. G. R. 379, H. L. 

Aft notations Bxpld. Mav r. May, [1929] 2 K. B. 386. 

Reid. PapadopoiUos v. Papadopoulos (1929), 46 T. L. R. 

44. 

2090. Add. Annotation: — Generally y Refd. Hyman 
r. Hyman, [1920] A. C. 601. 


PART XI. SECT. 8, SUB-SECT. 2. 

n 1. .] — Whoro a wito undorstood 

the oerifoiuont, had Independent advlee, 
Ac was not misled or intlueuoed by her 
husband iti regard to her legal rights 
or the meaning A: effect of tho docu- 
picnt : - //( hi : it (‘oiUd not be set 
abide for fraudulent inisreprcsontatlon 
& duress. — TiioMsox v. Thomson, 
11927] 1 1). L. It. 653; 69 O. L. it. 
661. CAN. 


PART XI. SECT. 6, SUB-SECT. 7. 

I i. - — -.] - Whore a sepuia- 

tiou ogroemont was not invalid on the 
ground that the father had therein 
waived his rights to the control Ac 
guardianship of the olii]di*en . — Held : 
Loforo the wife could ivsk f(»r lualuten* 
auco for them, sho must show that she 
had failed to perform those duties to 
them ainonnting to guardlaiibhip w'hlch 
she liad assumed under tho agree- 
ment.- UOJXIWAOHUK V. HOLOWACUUK 
(Man.). [1927] 2 W. W. R. 470.— CAN. 


PART XI. SECT. 6. SUB-SECT. 11. 

2073 ii. .] — A separa- 

thm agreement, which provldod for 
tho payment of a speoifio sum by 
instalmonts to bo secured by a mtge., 
Ac which did not contain a dam canta 
elausc — Held : onforoeablo by the 
wife, although there bad been subso- 
((ueut adiUtory by her &. she had been 
divorced & had married again. — 
RuHr V. Rust, [1927] 2 D. L. R. 248 ; 
[19271 I W. W'. K. 491 ; 22 Alta. L. U. 
430. -CAN. 


PART XI. SECT. 6. SUB-SECT. 12. 

3086 i. Covenant hy wife not to 
claim further maintenance — Subaeouent 
jiKltcial sepurafion.) — ^Whore a petitiou 
for a decree of Judioial sei>aration on 
tlic gromid of tho husband’s adultery 
brought so that a petition for 
alimony might be founded : — Helti : 
t lie petition must be dismissed. — 
K. r. X.. [1923] 3 D. L. R. 872 ; [1926] 
2 W. W. R. 641.— CAN. 
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si. Covtnani by wife not to claim 
alitnony —Subaefuent adultery of hua- 
hand— Whether covenant still binding — 
Higld of court to award maintenance for 
rhtldrfn.] — IJoi.Tli',.v v. Holten, [1928] 
1 D. L. R. 546.- CAN. 


PART XI. SECT. 7. SUB-SECT. 2.— B. 

sx. Jurxadiction of court — King’s 
Bench Act, s. 22.] — ^Davts v. Davu, 
11926] 1 W. W. R. 942 ; 20 Saak. L. R. 
513.— CAN. 

2102 ii. Breach of condUion~As 

to access to child — Reply alleging hus- 
band’s bad character.} — ^A separation 
agi'eemeut provided that the w'ile 
should be given tho custody ol the son, 
but that hi8 father should be allowed 
to see him wuth reasonable frequency 
ic should be consulted as to, & satisfied 
with, his up-biinging. To an action 
by tho wife under the agreezueut for 
overdue instalments breach of the 
condition as to the son wss pleaded : — 
Held : a reply alleging the husband’s 



Vcd. XXVli^HusImiid and Wife. Cases 2106 -~2292. 


2106. Add. Annotation: — As to (1) Refd. Hyman 
V. Hyman, [1929] A. O. 601. 

2111. Add. Annotation: — ^Refd. H. v. H., [19281 
P. 206. 

2144. Add. Annotation : — Refd. Hyman v. Hyman, 
[1929] A. C. 601. 

2151. Add. Annotation : — ^Refd. Hyman v. Hyman, 
[1929] A. 0. 601. 

2174. Add. AnnofcUions: — Consd. Melvill Molvill 
A Woodward, [It^SO] P. 130. Refd. Bos- 


worthick v. Bosworihick, [1927] P. 64$ 
Hyman v. Hyman, [1929] A. C. 601. 

2176. Add. Anno^ions : — ^Refd. Bosworthick v. 
Bosworihick, [1927] P. 64 $ Hyman Hyman, 
Hughes V. Hughes (1928), 139 h. T. 416. 

2177. Add. Annotations : — Consd. Bosjvorthick v. 
Bosworthick (1926), 136 L. T. 211. Apld. 
May V. May, [1929] 2 K. B. 380. Refd. 
Hyman r. Hyman, Hughes r. Hughes (1928), 
139 L. T. 416. 

2179. Add. Annotation : —Consd. Hyman v. Hyman, 
[1920] A. 0.001. 


Part XII. — Legal Proceedings. 


2184. Add. Annoiatioii : —Refd. GoUliffe v. Kdol- 
ston, [1930J 2 K. B. 378. 

2189a. .] — Practice Note, [1920] 

W. N. 8. 

2210. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2212. Add. Annoialum : -Refd. (lottliffr r. 

Edelston, [1930 j 2 K. B. 378. 

2213. Add. Annotation : — Consd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2245. Add. Annotation Refd. Oottliffo v. 

Kdelston, [1030| 2 K. B. 378. 


2249. Add. Annotation : — As to (2) Consd. (ireen u. 

Weatherill, [1929J 2 Oh. 213. 

2282. .idd. Annotation : — Refd. (uittlilTf r. 

Edelston, 1 19301 2 K. B. .378. 

2286. Add. Annotation : Refd. (Jottliffi* r. 

Edelston. [11*301 2 K. B. 37h. 

2287a. Action for libel by wife against husband 
Wife In business.] Bm.ston l\ Haij^toxV, No. 
229:ia, post. 

2290. idd. Annotation : Rofd. (rottliffe v. 

Kdelstou. 119301 2 K. B. 378. 

2292. Add. Annotation : Consd. (loitlitYc r. 

Edelhton, [19301 K- H- ^*78. 


bad oharactor was no excuse for a 
broach of the oondition. — ^M cLennan 


V. MgLknnan, [1U25] 3 D. L. U. 281 ; 
(1925] S, C. R. 279 ; affg., (I92.'i] 1 
D. L. R. 277 ; 57 N. S. R. 480,— CAN. 


2103 i. For arrears of annuUu.] - 
BAIU.OW V. Barlow (1927). 30 w. A. 
L. H. 8.- AUS. 


sy. For agreed sum for vutirUenance — 
Covenant not to Bv a separation 

aeroeinont it was provided, inhr aha, 
that iho husbaud would pav the wife 
£15U for her niaiuteuaucc K support : 
that the wdfe would keep the hiisbaua 
indomnillod airidost h(*i debts , that 
the wife would not comrnenio pro- 
oeedings for mainteiiauce against the 
husband, & that she would nut molest 
him. Custody of, & the duty of 
malntalniuff, two children of the 
marriage were eonfened ou the wife. 
The husband did not pav the £150 
mentioned ; the wife sued for this 
sum . —Held : the wife was eutllled 
to recover. — Mezaivk r. MbzziNi:, 
119271 S. A. S. II. 167.— AUS. 

SZ. .1 —BAKEWI.LL V. BaKB- 

wjfiLL (1927), 38 S. U. N. S. W. 94 ; 
45 N. S. W. W. N. 45.— AUS. 


PART XI. SECT. 7. SUB-SECT. 2.— C. 

sa. Claim for -Whether claim for 
alimony can he joined .] — A claim for 
specific performance of a separation 
agreement Is inconsistent with a claim 
for alimony & so long as the former 
claim stands it is a bar to the obtaining 
alimony pendente lite or Interim costs. — 
Hevkb V. Hevke, [1928] 1 D. h. R. 
1090 ; [19281 1 W. W. R. 337 ; 22 Sask. 
L. R. 267.— CAN. 


PART XI. SECT. t. 

2166 iW. A separa- 

tion agreement may have as a secondary 
object the effecting of a permanent 
settlement of property, but unless a 
separation agreement clearly indicates 
snoh purpose the general rule, that the 

X iement is no longer enforooable 
r resumption of cohabitation, 
should be ap^ied. — Katiokai. Truot 
O o., Ltd. v. Beix, [1925] 4 D. L. K. 
1029 ; [19261 3 W. W. R. 712.— CAN. 


sb. Agreement for — Failure of con- 
sideration.)— W akahvk V. Wakakuk 
lAlta.). [1926] 1 D. L. R. 493.— CAN. 

PART XI. SECT. 9. 

P I. — (Jotsl reoHon for ranalutu 
Onus of iu(Htf.\ \ hoslsilid A wife 
having enten d info a Hcp.ua(ion agiei* 
iiH nt uiidei wliMdi the < ustody of ( heJi 
two oldest chlldr* n wore giviii to flic 
father A' fliut of (he yomigesf cluJfl (<• 
the uiother, A piuvislon was ntadu for 
aeiesH of both purentH to ail flu 
eiuldieii. the iiadhcr hiihwM|ueMt Iv 
lauiiehod a jictUioii to olduiii tia 
(ustodv & (ontiol of ttiH ( IdCHl bi>\, 
the MHOiid child had been uc «‘ideiitallv 
drown, d In the nicautiiue Ifihl . 
the mother had failed to show am 
good K.iHoii why the et. should mfei 
fere with the lirrangi'ujeiit niad< hj the 
sefiurutioii agreement. Hm jn r 
Bin IN (B 11929] I 1). h. K. 892 , 
2 VV. V\, I. 21 H CAN. 

PART XII. SECT, t, SUB-SECT. 1. -A. 

e (p. 249) i. .]— In an action 

by a purchaser for specific i>erformaDe/U 
of an agroomont for the sale of lartd, 
a motion by doft.'H wife to bo added os 
deft, on the ground that, under Dower 
Act, R, 8. A. 1922 (c. 135). she bad an 
interest m the property, was refused. — 
SAMrsov r. Tiiomab, (1925 J 1 W. W. R. 
1018.— CAN. 

PART XII. SECT. 1, SUB-SECT. 1.- 
F. (a). 

2221 fl. .]— Under K. B. Rule 

755 an order for payment may bo 
obtained by a Judgment creditor 
against a married woman. — B ihhoi* 
tJ. Bixck, [19251 3 W. W. R. 679.— 
CAN. 

0 1. . 1 — Defts. w ho wei •* h us>>und 

& wife, signed a promibsoi y nob* pa> - 
able to plff* on demand. I 'pon di fault 
being made in payraeiit, pltf. obtuintd 
judgment against defts. in the count j 
<x*urt of Victoria. The judgmeiil 
against Mrs. ll. was against her i>erson 
ally: — Held: a nullltv — Mayer 
Fivance CJo. V. Ross, [1929] N. Z. L. R. 
748.— N.Z. 


PART XII. SECT. 1, SUB-SECT. 1. -I. 

so. LiahilUy of husband — l*arlu'iiJat- 
ing m litaiatum.] In an iwtlon by a 
imi tried wonuiu sgalnst a third narly • 

Held: ijotwilbstaudlng MarrlLMl 

Woinon’s Jhont'rly (Seothind) Act, 
1920 (e. 61), H 3(1), inirsiiei's hushuiid. 
In r**Hpoct that he hxd /letivoly 
participated in the litigation, full to bo 
made Jointly A soveially liablo in 
♦'Xpunses ufoiig with Ills wife. — 
M'Millav 1). Mackivlay, (19261 8. C. 
673.- -SCOT. 

PART XII. SECT. 1 , SUB-SECT. 2. A. 

o i. - - Jnlerfirftut unth humness 
rarrud on hu uup.) 1‘Jtf., a marriud 
woman, cairled hu-muss as an hotul- 
keepei, A owned tbu dirittids In tho 
hoful. Deft , her hUHbund, inter forc<l 
with pltf in h»T hiHlness hy taking 
tho roeidpts, giving rjidcrs to servants, 
A maltreating pltf. An iiijnnetloti 
was giant ud restraining d«>tt. from 
interfeilng in the hualiiuHs or with tho 
uurvants or agents, or ii moving any 
of pltf.’b eh.iUcls Dunnrllv V . Don- 
M.LIA (1885), 9 O. U. 67.{. CAN. 

PART XII. SECT. 1. SUB-SECT. 2. -B. 

2292 1. Action hu unje against hushand 
-For neyligemv.l—Vlit , a mariiud 
woman. Iirought this aetlon against 
her husband A another for negligence 
in the operation of a motor \**fihle 
ilrivon by her husband, in whhh she 
was a pasK'ngor, wheith^ shu was 
Injured, A she clalme«i dumagoH for 
her injury. The stalemeiit of < latin 
r*ontaiued no allegation of unv expiess 
irr implied contract fhld the 
aetlon was for a toid within Vlariied 
Women's Property Aet, I!t26, s 8, 
A was nut niaintalnalde ugainst pltf. s 
husband. -Goldman v, (>olijman, 
I1928J 2 D. L. Jl. IV2. 61 O. L. R. 

I 657. CAN. 

' 2292 11. — - - .1 A wife, who 

, was ireing drive n by her husband in his 
I motor ear, was Injured in a collldion 
l/ctwi'cn the motor car A a motor lorry. 
She hrunght un action of dutnageh 
against toe owner of the lorry A 
against her husband ; — Held • the 
action against the hnsbaod was inrom- 
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SZeSa. .J— (1) Pltf. married deft, in ! 

1893. In 1890 the parties separated under 
a deed of separation & thenceforward lived 
apart. By the deed of separation deft, 
covenanted to pay an annuity to pltf., Ac 
the deed also contained a covenant for 
further assurance. After the separation 
pltf. set up in business as a garage pro- 
prietor, ic she subsequently converted this 
i)usineHS into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1 929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription ; “In loving 
memory of Jennie tlie dearly beloved wife of 
W. B. Crawshay Halston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft, was 
the W. K. (Jrawshay Ralston mentioned in 
the inscription Ac he liad caused the inscrip- 
tion to be made. J’ltf. brought an action 
against her husband for libel Ac also for a 
d(><’]aration that slie was the lawful wife of 
deft.: Held: < hough the inscription was 
eapnbl(‘ of a defamatory m(‘aning, pltf., by 
reason of Married Wornt'n’s Rroperty Act. 
1882 (e. 75), s. 12, could not sue her husband 
on it, the action being for a tort Ac not for 
the pi-idection Ac security of her sejioiutt* 
propeKy. 

(2) 1/ thert* were any doubt as to the 
\alidity of tin* marriage, in my o]«inion. an 
action at law in the K. B. Div. of the High 
(’t. is not the jwoper proceeding in which to 
have that matt<*r determiin‘d. 1 think it 
would be necessary, if there were any doubt 
as to the validity of the nuirriage, to take 


proceedings under the Legitimacy Declara- 
tion Act, 1858 (c. 93) (Macnaughten, J.). — 
Rai^ton V, Raij^ton, [1930] 2 K. B. 238 ; 
99 L. J. K. B. 266 ; 142 L. T. 487. 

2294. Add. Annotation: — Consd. Ralston v. 
RAI.8TON, [1930] 2 K. B. 238. 

2204a. For negligence — Injury sustained 

before marriage.] — Although by Married 
Women’s Property Act, 1882 (c. 75), s, 12, a 
married woman has the same civil remedies 
for the protection Ac security of her own 
separate property as if it belonged to her as 
a feme sole, Ac by sect. 24 “ property ” 
includes a thing in action, nevertheless a 
right of action for a pure tt>rt which accrued 
before the marriage of the parties is not a 
thing in action wdthin sect. 24, Ac conse- 
<iuently such right is not paii of the wife’s 
s<‘parat(* property. 

An unmarried woman sustained injuries 
through a man’s negligf*nt driving, A issiu'd 
a writ against him claiming damages in 
respect thereof. B(*fore the trial of the 
.•iction she married him: — Held: her right 
of actum was not such a thing in action as 
would become her s(*parate properly witliin 
the meaning of tin* Act. but was baric'd by 
the general disability of husband Ac wife to 
su<* each otlier for a toil.- (lO'iTLlKKK. r. 
Rdelkton, [19301 2 K. B. 378; 99 h. ,1. 
K. B. 547 ; 143 L. T. 595 ; 46 T. L. R. 51 1 ; 
74 8oI. Jo. 567. 

2310. Add. AnywUtiiom : ~C0TiS&, Ralston r. 
Ralston, |1930| 2 K. B. 238. Refd. (Jottliffe 
V. Edelston, [1930] 2 K. B. 378. 
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2317. Add. Annotation :— As to (2) Apld. Cavendish 
V. Cavendish, [1926] P. 10. 

2321. Add. Annotations : — Consd. II. v. H., [1928] 
P. 206. Refd. A.-O. tor Alberta v. Cook, 
1 1926] A. C. 444 ; Raeburn v. Raeburn (1928), 
138 L. T. 672. 

2334. Add. Annotation : — Refd. Salveeen (or von 


Lorang) v. Austrian Property Admini.strator, 
[1927] A. C. 641. 

2345. Add. Annotation : — Folld. U. v. II. (other- 
wise N.) (1929), 45 T. L. R. 618. 

2345a. .] — Where the ct. finds in a suit 

for nullity of marriage that both the parties 
to the ceremony of marriage are impotent, 
each being incapable as regards the other. 


Ttctent, In reRooot that (a) at common 
law tho rt'lationablp existing between 
buhband 6c wife is ot so Intimato a 
cbaructer that it ia against public 
policy that Iho ouo should have a 
right of action against tho other in 
oonsequenco of a wrong done. Sc 
(b) MiuTiod Women’s Property (Scot- 
land) Act, 1920, has not altered the 
law in tills respect. — H aki*er v. 
Haiu>lk, 11929] S. C. (Ct. of Sees.) 
220.- SCOT. 

2292 iii. Married IV omen's Act, 

1922, «. 2.]— A provincial statute 
which purports Ut give a married woman 
the right to sue her husband in tort is 
vltra vires, on tho ground that It alters 
tho emmnon law status of husband 
wife, a siibioot which under the term 
“ marriage *’ is assiimod exclusively 
to tho Dominion I’ariiamont. There- 
fore. Married Women’s Act, It. S. A. 
1922, e. 214. s. 2, which provides, inttr 
alia, tliat a married woman shall be 
ciipdble of suing & being sued in any 
form (»f iietiou as if she wen* an un- 
married woman cannot bo relied on to 
support un action in tort by a wife 
against her husband. — H ill v. Hill, 
[ 1938 ] 4 D. L. R. 161 ; [ 1028 ] 3 


W. W. U. 1, 673 ; ajfd.. 1 1929 1 2 D. L. II. 
73.0; 2 W. W. 11. 41; 21 Alta. L. 11. 
ULO.— CAN. 

PART XII. SECT. 1, SUB-SECT. 2.- D. 

sd. Jurisdiction to decide on oriffinating 
noticL — Right to direct an issue .] — 
Kohtrr V, Foster, [1938] 3 W. W. 11. 
573.- CAN. 

PART XIII. SECT. 1, SUB-SECT. 1. 

m i. .1— A judge of 

the Supreme Ct.. sitting m his ordinary 
capacity, has uo jurisdiction to intcr- 
fero with dooroes pronouncod by the 
ct. as a ct. for divorce & matrimonial 
oausca undor Motrimonial Causes Act, 
18:>7 (o. 85 ). — Claman v. Claaian 
(1925), 35 B. C. R. 137.— CAN. 

ai. litgh Court — Bombay — 

To hear matrimonial suits between 
Jews.]— Tho High Ct. of Bombay has 
jnrisdletlou to entertain a suit arising 
out of matrimonial disputes betwcon 
.lows. Sc iu deciding suoh disputes, the 
Jewish law most be applied ” with such 
adaptations to the olroumstanoes of the 
ease as justice may require.” — B ek- 

872 


JAMIN e. Benjamin (1925), I. L. R. 
50 Bom. 3G9.— IND. 


PART XIII. SECT. 1, SUB-SECT. 8. 

2320 i. Practice of EcclesiasticcU 
Courts followed — Proceedings in formd 
pauperis in Manitoba .] — Coleridge r. 
Coleridge (Man.), [192GJ 2 D. L. R. 
896 ; 11920] I W. W. R. 857.— CAN. 


PART Xlll. SECT. 3. SUB-SECT. 1. 

p i. .] — Tho fact that, at tho 

time of her marriage, a wife has living 
a child born os a consequence of illicit 
intercourse with another man, of which 
intercourse her husband had no know • 
lodge, does not entitle the latter to have 
tho marriage sot aside. — Stander r, 
Stander, [1929] App. D. 349. — S. AF. 

PART XlII. SECT. 3, SUB-SECT. 2.— C. 

2346 iU. —.1 -Where tho 

husband was puteut & there was no 
stnietnraJ iiu^apacity on tlie part of 
the wife, but the marriage had never 
l>een consummated owing to the 
opposition of the wifo without any 
Intimate reason, the ct. granted a 
deoroe of nullity of the marriage on the 
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a decree nisi may be granted to each of the 
parties Sn either may apply in due course 
for a decree absolute. — 11. r. H. (otiikr- 
wiSE N.) (1929), 98 L. J. P. JSo ; 45 T. L. R. 
618. 

2479a. Extravagance of wife.] -(1) Extrava- 
gance of living on the part of a wife afXeciing , 
the financial position & iirospects of her i 
husband may be a matter “so gra\e A:,! 
w eighty ” within Ymiman v. Yeatnutn, > 
No. 3001, as to render it contrary to the real 1 
truth of the case to treat the husband as ' 
guilty of desoHion w'itliout r(*ast)nable cause, 
& therefore may afford a didenee to a petition 
for restitution of conjugal rights. | 

(2) A husband is not to b«' taken ns having 
deseited liis w'ife without reasonable cause i 
because his w'ork in life compels him to li\e \ 
away from her. — (1. v. (J., (1030] J*. 72 ; 1 12 i 
I.. T. 311 ; 94 .1. P. 70 ; sub nom. (J.-M. r. ’ 
G.-A. JX. 00 L. .1. P. 1 1 ; 71 Sol. .lo. ,70. I 
2479b. Husband’s work requiring him to live apart 
from wife. I G. r. G., No. 2170a, (mb. ' 

2484a. Persistent extravagance— Adequate allow- 
ance made.] -If a woman m.arry a man 
wliosc business or career demands his residence 
out of England, & the wife by persistent ^ 
extravagance makes it impossible for him ' 
to live with her in hie country of residence* ' 
without jeopardising his business iiosition, I 
his refusal to have her living with him in 
his country of residence is not desertion if hi* 
maintain her in England with a suitable j 
allowance. Proof of such facts set up as an 
answer to a w-ife’s petit i<jn for restitution of 
conjugal rights would be a good defenc 
law so long as such circumstances continue I 
to exist. — G. V. G. (1029), 40 T. L. R. 00. i 
2490. Add. Annotations : — As to (2)Consd. Hyman ' 
V. Hyman, Hughes v, Jlugli(*.s, fl020] 1*. 1. 
Oenerally, Refd. Hyman v. Hyman, |1020|. 
A. C. 001. I 

2492. Add. Annotation : — Consd. Hvinan?’. Hyman, I 
[1020] A. C. 001, 

2498. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1028), 1,30 L. T. 110. 

2501. Add. Annotation ;--Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 130 L. T. 410. i 
2511. Add. Annotation Refd. Dewc v. Dewe, 
Snowdon v. Snow'don, [102SJ P. 113. ^ 

2518a, husband & wife intermarried 

in Feb. 1922, & continued to cohabit until 
July, 1927, when the wife left the busbaud. 


Oil Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been commit((‘d on her by 
the husband in Mar. 1022, At alleged acts 
of cruelty consisting of (a) acts of sliameless 
uneloanucss A: invitations to repeat th<*m, 

(/>) ordinary acts of cruelty, such as acts 
of ill-temper A: abuse. 

At the trial tlie judge in summing up to 
the jury ditl not w arn tlu* jury against finding 
that the sodomy alleged had bet'ii committed 
on the uncorroborated i*vidi*nc»* of the wife, 
who was an accomplice ; nor did he clearly 
point <)ut that behu'o it could be lield that 
there w'as cruc‘lty as regards the sexual 
malpractices it must be shown that. tht*y 
caused dang(*r to life, limb or hcaltli, bodily 
or mental, or a reasonable expi'ctation of it. 
Tlie jury's \erdiet was that siahHuy hud hovu 
eommitlod as alleged ; that t.lu* liusbnnd had 
been guilty of cruelty of the class (a), A& that 
he had not been guilty of cruelly of clus.s (b). 
The judge then made ;i decree nisi for dis- 
solutiou of the luarriagi*. Oti appeal: 
HtUi : (J) tlu* judm* ougfit to have wanu*d 
llu* jury that cogent (*viderice W’as requir«‘d 

10 ov(‘rccmu' tlie presumption of imioceuce 
t)f sodomy, that lh(*y should not convict 

011 the wife’s uncorroborated evidence; 

(2) the ct. must taki* notici* of the fact that, 
then* had be(*n condonation ol the offence, 
even though the husband did not ])leud it; 

(3) the judg(‘ had misdirect cil the jury by 
saying that tlu* sexual malpractici*s \v<*re 
cruelty in themselves, as there could not lx 
legal cruelty wilhout dangt*r lo life, liml), oi 
heuk4i, physical or iiu‘nlal, or reasonalile 
appr(‘hon.siori of it ; A: f4) instead of dire<*ling 
a n<*vv trial tlu* ct. should dismiss tlu* wife’s 
pel ition. 

(.7) Tlu* wife having on flu* evidence been 
a consenting })arty lo llu* act of sodomy 
alh*gt‘d tti liave been commit l(*d it wouhl 
be iinpiKSsible for lu*r to obtain a decree of 
divorce liasi'd solely on 1 hat acl . 

(6) The rules with regard to condonation 
A connivance as a har to a decree* for divorce 
wiTC* well (‘slahlished in the ]>racth e of the 
Ecclesiastical (’Is. lu-fore tlie Act of 18.77. 
In my jiidgnient these rules apply to cas<*s 
in which the ground alleged for divorce is 
.odomv ((iitKKK, L.J.).- Statjiam V. Sta- 
TUAM, fl021»| 1’. 131 ; 08 L. .1. P. 113; 140 
J.. T. 202 ; 45 T. L. K. 127 ; 72 Sol. Jo. 847, 
C. A. 


Rrround that there was au iuvlncible 
repufirnance on the j>art of the wlfo 
to the art of consummation resulting 
in paralysis of the will, wiiich was 
consistent only with incapacity. — 
S. V. S. (1926), 29 W. A. L. 11. 52.— 
AITS. 

PART XIII. SECT. 3, SUB-SECT. 2.— E- 
2397 i. Sufflcienci/ of .] — 11 \u. .. 
IT v'l K. [1927 J 3 D. L. R. 481 ; [1927] 2 
W. W. R. 306 ; 22 Alta. L. R. 56,5.~ 

CAN. 

PART XIII, SECT. 5, SUB-SECT. 1.— E. 

2452 II. On a petition for 

restitution of conjugal rights petitioner 
must satisfy the ct. that ho or she has 
a sincere desire for a real restitution 
of those rights 8c a corresponding 
willingness to render them to the other 
WoODLANIiS V. \VoODL\Nl>B 
35 C. L. R. 446.— AUS. 

PART XIII. SECT. 5, SUB-SECT. 1.— 

F. (a). 

sd. PetiHoner ffuHtj/ of adulUrv .] — 


A suit for rcbtltution of conjugal rights 
licH tintlcr liiirmcHO Buddhist law ; hut 
a husband \\ill not obtain such lOstitu* 
tion on account of bis misc’4}uduct. — 
Mathein Nwe V . Mau.ng Kiia (1929), 
I. L. R. 7 Ran. 4.')!.— IND. 

■e. Dcfuulant in primtn.]- The <t. 
has no power to dispense witli tlu’ 
preliminary order of restitution in 
I an action for restitution of conjugal 
rights failing which a dlvonxj on the 
' ground of maiicious deMOriion. in 
j such an action the mere fact tliat rlcft. 

is in prison is no l»ar to tlu* granting 
I of a restitution «»rdcr.--AM)aKi* v. 

I AumKU, 11929) App. D. 3 .6. S. AF. 

i PART XIII. SECT. 5. SUB-SECT. 1. 

I F. th). 

I fit. PHilumrr miffi ring from vnunal 
I disease.] ~ The tiu’t that a litL'd.a.iid is 
! huilcring from venereal dlst-usc in no 
bar to an action by him against his 
wife for restitution of conjugal rights 
fallin g which a divorce. — AivjUURY v. 


Ainhiumiv, 11929) App. 11. 109. 

S. AF. 

, PART XIII. SECT. 5, SUB-SECT. 2. - 
I B. (a). 

! 2521 i. Question of fart <t liegrec.] -* 

, CnifJty IS a mattcT ot dcgro<-. 

I A. V. A.. 1 1 925) 2 i). L. Jl. 1 1 95 ; ' ' [ 

2 \V. VV. R. 154 ; 19 .Sask. L. it. 340. - 
CAN. 

2521 ii. - . I - The (|ucstion \vlu*f her 
1 pltf. heredu was actually aliald of her 
' ausbaud or not held not to affect tJu* 
i|Ucstloii whether his<‘ondu< t amounted 
to legal JTUcIty as de/iiu‘d in HvssiU 
V. liUSSfll, So. 2601. - IU.S.V1JUAIH V. 

(i92s) 3 I>. Ji. B. 549 ; 
[1928) 2 VV. \\ . I{. 391 ; 22 Susk. h. R. 
117.' CAN. 

2534 1 . i'ooiubilire tffevt 
frmlhj jKt SI J -'J'he aids 0,^.101/1111111 
(I licit y may be ticated os oumuiativ 
1 A. V. A.. 1192.5] 2 D. L. R. 119/, 

I (1925) 2 VV. W\ R. 154; 19 Susk. 
h. R. 340.— CAN. 



Cases 8654— S758a. English and Empire Digest Supplement. 


2554* Add. Annotation : — Generally t Refd. Bae- 
bum V. Raebum (1928), 138 L. T. 672. 

2648a. Unnatural offences.] — Statham v. Sta- 
THAM, No. 2618a, ante. 

2661. Add. Annotations : — Apld. Statham v. Sta- 
tham, [1929] P. 131. Mentd. Welton v. 
Welton, [1927] P. 162. 

704a. ."I — Where the ct. was satisfled 

that a wife liad been leaped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery & 
dismissed the husband’s petition for divorce. 
— CiAitKKON V. Clakkhon (1930), 143 L. T. 
776 ; 46 T. L. B. 623. 

2718a. .] — An infection of resp. with “ crabs ” 

is, in the absence of prior misconduct or 
infection of petitioner, primd facie evidence 
that resp. has committed adultery. — Stead 
V. Stead (1927), 71 Sol. Jo. 391. 

2733a. Hotel evidence.] — On the trial 

of an undefended petition for divorce, on 
the ground of adultery with a woman 
unknown, the ct. declared its intention of 
refusing to sanction the practice of resorting 
to hotels to establish a primd facie case for 
dissolution of marriage, & dismissed the 
petition. — ^Ayi.wabd v. Aylward (1928), 44 
T. L. R. 466. 

2737a. .] — Applt. in 1915 ceased to live 

with rCsp. as his wife, though she joined him 
sometimes in America, London & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applt. met D. 
in New York, who was living with her hus- 
r band & two daughters on terms of affection 
&, up to the date of those proceedings, con- 
tinued to be on these teims with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with applt. ; applt. ’s wife consented, 
though against her desire. Applt. & D. were 


drawn together through their mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fell ill. Applt. & D. were away on trips with 
no one but natives for several days A nights 
together. D. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
famiharity between them : — ffeld : there 
was not sufficient ground for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for its occur- 
rence. — ^Boss V. Ellison (or Boss), [1930] 
A. O. 1 ; 96 L. J. P. C. 163 ; 141 L. T. 666, 
H. L. 

* 2743. Add. Annotations: — Dlstd. Mart v. Mart, 
[1926] P. 24. Refd. Selby v. Atkins (1926), 
136 L. T. 46 ; S. v. B. & P. (1927), 44 T. L. R. 
62 ; Be A. B.'s. Potn., [1928] P. 26. 

2746. Add. Annotation: — Refd. Mart v. Mart, 

1 [1926] P. 24. 

2747. Add. Citations [1926] P. 24 ; 96 L. J. P. 
29; 184L. T. 446. 

2749. Add. Annotniion : — Consd. BininuT v. 

Hitnmer (1930), 46 T. L. H. 621, n. 

2753. Add. Annotation : — ^Reld. Sloggett v. 

Sloggctt, [1928] P. 148. 

2753a. Evidence of petitioner’s father — That 

petitioner living apart from wife at material 
period.] — In this undefended petition for a 
divorce by a labourer the evidence of 
adultery depended upon the proof of the bii*th 
of a child to the wife some eighteen months 
after they had ceased to live together. Both 
parties continued to live at different addresses 
in South London, A the ct. accepted as 
evidence of non-access the evidence of tin* 
petitioner’s father tliat tlie petitioner had 
been living with him during the material 
period & had not slept awa> one night. — 
Hadlow V. Hadlow (1030), 143 L. T. 774 ; 
46 T. B. 624 ; 74 Sol. Jo. 582. 


PART Xin. SECT. 6. SUB-SECT. 2.— 
B. (0). 

2660 ix. .] —A ooiii'BO of con- 

duot oalculatod to break the spirit of 
tho Hulferor & ountluuod imtil boolth 
breaks down, or Is likely to bivak down, 
under tho strain. Is oniolty. — K autield 
V. Kaitpiklp (Sask.), 1102G1 1 W. W. U. 
150.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 2.- 
B. (h). 

»g. Spending comings on mistress — 
Telling w\fe of jtrefcrcnce for mistress .] — 
Whuru tho conduct of a husband, in 
obliging bis wife to earn her own living 
while he speuds his oanilugs on a 
mlbiresa for whom ho openly ludloutos 
his profercnco, so preys on the wilo’s 
mind that, to bis knowledge, it imdor- 
tnines her health, it constitutes orueliy. 
— Jones v. Jones, [1025] 2 D. L. It. 
1144: [1925] 1 W. W. H. 440 ; 10 
Sask. L. n. 2U2.- CAN. 


PART Xlll. SECT. 5, SUB-SECT. 2.- 
B. (iV 

ah. Ilnsiband describing himself on 
enlistment as widower — Deserting wife 
dunngvreonancv.]—A husband desorted 
his wife on two occasions, on one of 
which she had a baby three months 
old. &; on the other when she was about 
to he oonhned. On Joining tho army 
in 101 6 the husband stated that he was 
a w'idowor, Sc thereby the wife was 
ouusi'd eonsldoralile pain & anxiety, Ac 
with aiiUoully obtoliied on allowance 
out oI his pay as his wife : — Held : 
tho husbiinu'ti conduct omoimted to 
cruelty. -Stuaut v. Stuart (1926), 
1. L. li. 53 Calc. 436.— mo. 


PART XIII. SECT. 5, SUB-SECT. 2.— E. 

2683 iii. .] — Action by a wife 

for judicial separation on tho groimd of 
orueJty dismissed, whore the violonoo 
oomplaiuod of did not injure her hoaltn 
or give her cause to fear ligury thereto, 
& was tho result of her conduct with 
another man which she continued 
knowing that It provoked deft. — 
CONNOLUSY V. CONNOUJfiY, [1025] 2 
W. W. 11. 420.— CAN. 

PART Xlll. SECT. 5, SUB-SECT. 3. 

B. (a). 

2712 i. Single mt ~ For pvrjMist 
of Hupplging tvitienrr.\~—An act of 
adultcr> committed solely for the 
jiurposc of Huppljiiig o>ideuec ou 
whhh Die spouse of tho party so 
c'ommittlng it may base on action for 
dlvoi’oc win not entitle pltf. to a decrcH?. 
Although under ordinary circuin- 
htaiuvs the evidence herein would 
support tho Inlercuco that adultery 
hud in fact been committed, yet, sinoe 
It appeared plain that said ovldenoe 
was “ st4igod ” by deft, for tho purpose 
of enabling pltf. to bilng tho action. 
It was held that the inference was at 
most a lUghly' impinl>ahlo one. — 1 )k 
A uMONi) 0 . ]>K Akmonu (Saak.), 11920] 
2 1». L. It. 121 ; 1 W. W. R. 564.— 
CAN. 


PART Xlll. SECT. 5, SUB-SECT. 8.- 
B. (b). 

2736 I. Whether necessary to prove 
diitet fact — When opportunity shown to 
rnst- Letter from defender admitting 
incident .] — Smith v. Smiiti, [1989] 
S. G. (C:t. of Sesa.) 75.— SOOT, 
aj. Failure to deny evidmee given by 
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other aide.] — Held; a strong clrctun- 
stance to he takon into account. — 
Stacey v. Stacey (Alta.), [1027] 2 
D. L. R. 854 ; [1927] 1 W. W. R. 821.— 
CAN. 

PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (0). 

2743 i. Proof of non-access — Evidence 
of either spouse.] — The rule of HuaseU 
\. Husseli, No. 2743, does not apply 
so as to exclude evidence of non- 
access, where there is no possibility 
of bastardising a child. — Roberts v. 
Roberts (Alta.), [1928] 1 D. L. R. 
227 ; [1927] 3 W. W. R. 625.— CAN. 

2743 II. .]-~Tfeld: tho 

o\idenuo of spouscb wob admibsible to 
hastardlbe a child bom dm mg wodlo(*k ; 
the rule to the contrarj, applied in 
liusstll v. liussiU, No. 2713, not being 
part of tho law of Scotland. — BritMAN 
r. Buhman, [1030] S. C. 262.— SCOT. 

2755 i. Statement by wife — As to 
illegitimacy of child — Admtastble to 
establish fact of wife's aduttery .] — 
Blkkkbr V . Blekkkr (1927), 48 

N. L. R. 133.— S. AF. 

PART XIII. SECT. 5, SUB-SECT. 3.— 
B. (d). 

h I. Inregular course of business.] 

— Where a person, e.g. a tradesman, 
physician, mechanic or ^xi-driver, is 
called to the house of a nrostitnte in 
the regular course of his Dusiness, the 
inference that he committed adultery 
there should not be drawn against him 
in a diroroo action in the absenoe of 
ovldenoe in addition to that of the 
fact of such visits. — Wwqht v. 
Wright, {1988} 1 D. L. R. 934; 
[1028} 1 W. W. R. 383.— UAM. 



Vd. XS:vn.-^Hi]8buifl and Wile. Cases 2762—2940. 


2762. Add. Annotation: — Folld. Little v. Little. 
[1927] P. 224. 

2763a. ^ — .] — The adultery of a hus- 

band in his wife’s suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appeal's 
that damages have been assessed against him 
as co-reim. in respect of the same adultery, 
& that he has been ordered to pay such 
damag^, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question. — 
LirrLE V. Little, [1927] P. 224 ; 00 L. J. P. 
131 ; 137 L. T. 496 ; 71 Sol. Jo. 403. 

2765a. Conviction for perjury — In action In which 
immorality alleged.] — A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as primd facie evidence of the 
intercourse in a subsequent suit for dissolu- 
tion of marriage in which the man convicted 
is resp. — O’T oole v. O’Toole (1920), 134 
L. T. 542 ; 42 T. L. R. 245. 

2770a. Admission of adultery by husband 
Sufficiency of.J — Rocmi v. Hooxii {1929), 73 
►Soi. Jo. 1.59. 

F. Remedies (Vol. XXVII., p. 304). 

Add the following case : — 

2818a. Petition for Judicial separation — Whether 
petition brought only for collateral purpose.] — 
A wife petitioned for judicial separation from 
her husband, on the ground of his adult<»ry. 


She needed no protection against intorforonoe 
fiom her husband, but she required orders 
for permanent maintenance & for custody. 
The judge, following lus usual custom, tusked 
petitioner why she prayed for judicial separa- 
tion not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her homo: — Held: permanent maifitonance 
custody being, at any rate, a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
rtduse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, su<’h as the absolute 
& discretionary bars Sc the ground that the 
suit was not brought bond fide, but only for 
some collateral purpose. It was not siK’h a 
legal ground that the ct. thought it would 
be better that the relief lo be granted should 
bo dissolution, & not judicial separation.-— 
Blanciiabd V. Blanchabi) (1928), 138 L. T. 
17(1 ; 44 T. L. R. 313 ; 72 Sol. Jo. 138. 

2829a. With her consent.) — Statiiam v. Sta- 

THAM, No. 2518a, ante. 

2830. Add. A nnoiation : — Apld. StatUam v. Sta- 
tham, 11929] P. 131. 

2830a. .]— Statiiam v. Statham, No. 

2518a, ante. 

2888a. Whether amounting to cruelty.] — Sta- 
tham V. Statiiam, No. 2518a, ante. 

2833b. Condonation — Whether special plea neces- 
sary.]— Statu am V. Statiiam, No. 2518a, ante. 

2940. Add. Annotation : —Retd. Diggins v. Biggins 
(1020), 43 T. L. R. 37. 


PART XIll. sect. 6, SUB-SECT. 3. - 
B. (I) i. 

2770 i. Adiniesion of adultery by unfe 
—Su/Jlnettry o/.J -In July, 1923, 
jiotitloner Ac resp. entered Into u separa- 
tion iiKn'orucnt, Ac thereafter lived 
separate A: apart. Duiinf? the separa- 
tion resp.. in May, 1924, ttuve bii'th to 
a child. The husband petitiunod for 
divorce. The evidence of adultery 
consisted of admissions by resp. : — 
Held : this evidence was u(lnii.ssiblo. 
Henley v. IIknlet, 11927] S. A. S. K. 
364.— AUS. 

sk. AdmiHsunm by respondent. ]- 
Adiiussions, whether written or verbal, 
made by resp. in a suit fur tUssolutiou 
of marriage are not in themselves 
suffleiout proof of adultery ; but when 
other fac'ts, tending to establish such 
adultery, nave been adduced, the 
admissions are corroborated evidence 
of such facte so adduced.— WmKiE i>. 
Wilkie, [1928] N. Z. L. K. 406.- N.Z. 


PART Xlll. SECT. 5, SUB-SECT. 3.— 
B. (f) U. 

2773 I. To petUumer's aolirUor.] 

— SembUf : a decree for divorce sbould 
not be fn'anted on evidence merely of 
deft. 's admissions of adultery, especially 
when made to pltf.'s solr. or other 
officer of the ct. or on deft.’s testimony 
admitting adultery. — Sxnbobn v. San- 
born, [1928] 1 D. L. K. 881 ; [1928] 
1 W.W.R. 78; 22 Sask. L. II. 168.— 
GAN. 


PART XUI. SECT. 5, SUB-SECT. 3.— 
E. (a). 

2802 i. Acts other than those charged 
in petUwn — Subaeguent acts of adutkry.l 
— Evidenoe of acts of adultery sub- 
sequent to the date of the petition can 
only be admitted where preceded by 
some evidenoe npon whicn the Jury, 
without more, mvbt find a charge of 


adultery, n« allogod lu the petition, 
to hav<} been prov»‘d. lCLiaf)’rr v. 
Ellioit, [1927] N. Z. L. 11. 338. -N.Z. 


PART XIII. SECT. 5, SUB-SECT. 3. - 
F. (a). 

si. iHcorcc Mert adultery on part 
of husband ,] — Mere adultery on the 
part of the husband iloes not by itself 
entitle a wife to a divorce ik cording 
to Burmese BaddbKt law. Maiiiein 
Nwk V. Maunu Kha (1920), 1. L. B. 
7 Kan. 451. IND. 


PART XIII. SECT. 5, SUB-SECT. 3. 

F. ^b). 

f i. IJ iisnlisfat lory rrubun .] 

J)<i\VLlNSKl r. Kawli k (Mhu ), ',19291 
i ]J. h. 11 20. CAN. 


PART XUI. SECT. 5, SUB-SECT. 8.— 
B. (a). 

2844 ii. .]— In order to cstal Ush 

desertion, proof of a refusal to acknow- 
ledge the obligations of the married 
state may suffloe. 

Semble • the bringing of a prior 
suit, which was abanoonod, for dlvorc*o 
con be rolled on as constituting 
doHorUon. — Bruce v. Bruce (Alta.), 
[19261 4 D. L. R. 1117 ; [1926] 3 

W. W. R. 605.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 8.— 
B. (b). 

2860 1. What amounts to rohatntatum — 
Parties living under same roof — Hus- 
band not recognising or treating unfe as 
such.] — Held : the husband was living 
apart from his wife without siifficicnt 
excuse in ciroumstances entitling her 
to restitution of conjugal tights. — 
Linkuabt V. LimcfiAK'i. [1925] 2 

D. L. K. 1180.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 8. 

B. (0). 

2868 U. .}— Petition by wife 
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fm dlsHolulion of iiitutiagu on the 
gioiiml of the hiishami's dcHertiou . 
Ifilil diseition hegiiH wlicn the 
intention to (ionert is (‘otnplote. Ac that 
In tills c«H<i tlicri nevir was any 
Intention on the pmt of tiiu tiUMhaiut 
to drsert Ills wife Ijirn.p. e. Lutle, 
II 92 K 1 \v \ L If. 60 AUS. 


PART XIII. SECT. 5, SUB-SECT. 8. - 
B. (e) Ii. 

n i. .] — Malicious denial of 

carnal Intercourso persisted In for four 
rears may constitute desertion, but 
the standard of proof, both of the 
denial Itself & of the absence of con- 
sent by tlie offended spouse, must bo 
oxat'tlng. — UooLii v. tiooLU, [1027] 
S. C. 177.— SOOT. 

PART XUI. SECT. 6, SUB-SECT. 8.— 
B. (I). 

2933 ii. — .1 -Lkb V. 

Lee, 11927] I D. L. R. 94 ; 59 O. L. R. 
561.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 8. -- 
B. (g). 

2940 11. .] — A divorce lefused, 

on t be ground that a sepurat ion agree 
ment prevented a finding of desertion. 

in an action for di voice the existence 
of a separation agreement is not to be 
disregarded by the ct. merely iieijause 
deft, does not set it up as a bar. — 
WALHII 0. WAIEII & KIltIkL^ vu. [1925] 
2 I>. L. R. 791 ; I192jj 1 W. W. R. 
961 ; 19 Bask. L. R. .509.- CAN. 

2941 il. Heed ru)t acted upon .] — 

i'roposltion, that, when a deed of 
separation is treated as a nullity ov 
not at nought, & the spouse who 
nmudiatoh it persists in leaving tho 
other as if deserted, the former Is from 
that time guilty of desertion, douhUii 
— UoiiUKTTtt. UuiHiETT, [1926] V. L. it. 
505 ; 48 A. L. T. 62 ; 11926J Argus 
L. R. 330.— AUS. 



Cases 2960--8077a. English and Empire Digest Supplement. 


2960. Add. Annotations : — Consd. Btatham v. 
Statham, [1629] P. 131. Refd. Welton v. 
Welton, [1927] P. 162. 

2995. Add. Annotations : — As to (1) Consd. Hyman 
V. Hyman, Hup^hes v. Hughes (1928), 139 
L. T. 416. Refd. Stathamv. Statham, [1929] 
P. 131. 

2999a. ^ — ^Under Summary Juris- 

diction (Married Women) Act, 1895 (c. 39), 
justices are empowered on the application 
of a wife to make an order containing a pro- 
vision that the applicant bo no longer bound 
to cohabit with her husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a charge of desertion 
only, such a clause should not be inserted in 
the order, inasmuch as it prevents the 
continuance of desertion in strict law after 
the date of the order. In the present case 
the wife was grantcid a separation order 
on the ground of d<‘sertion, & the non- 
cohabitation clause was inserted in th<* 
order : — Held : the justices were <‘ntitlcd 
to find as they did, but were wrong in allowing 
the non-cohabitation clause to bo included 
in the order. In cases of cruelty it might 
he necessary for the protection of the wife, 
but that was not so in cases of desertion ; 
& -the non-cohabitation clause wa'* struck 
out. — Sayers v. Sayers (1929), 93 P. 72 ; 
27 L. O. U. 366, D. 0. 

3010a. False assertion of pregnancy.] — 

On an application by a wife against her 
husband for an order for maintenance on the 
groimd of desertion, the justices have no 
discretion to refuse an order on the ground 
that the wife had deceived the husband 


into marrying her by an untrue statement 
that she was pregnant. — D awson v. Dawson 
(1929), 93 J. P. 187 ; 46 T. L. R. 397 ; 73 
Sol. Jo. 367 ; 27 L. G. R. 368, D. 0. 

3019a. Respondent, second husband of petitioner ~ 
First husband having disappeared- - Whether 
bar to relief.]— Spukoeon v. Spurueon 
(1930), 46 T. L. R. 396. 

3024. Add. Citations “ affg., [1892] P. 222 ; 61 
L. J. P. 115.” 

3042. Add. Annotation : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3044. Add. Annotation : — Consd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3047. Add. Annotation : — Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

3064. Add. Annotation: — As to (1) Distd. Pregcr 
V. Preger (1926), 134 L. T. 670. 

3066. Add. Annotation: — Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3068. Add. Annotation : — -Distd. Preger v. Preger 
(1926), 134 Ij. T. 070. 

3069. Add. Annotation: — Distd. Preger v. Pregcr 
(1926), 134 L. T. 070. 

3077a. - - Petitioner in fear of co- 

respondent.] — In an undefernh'd divorce 
)etition by a husband it was admitU*d tliat 
le had spent many W(‘ek-endH at his luMiit* 
und(‘r the same roof with his wife & co-resp. 
when tln" two latter w^ere, to his knowledge, 
comnutt-ing adultery ; & that before tli(‘ 

husband filed his i)etition citing his wife’s 
paramour as co-resp., he entt*red into a deed 
t)f se])aration which in terms i)ermitted his 
W’ife to “ reside at such places, in with such 
pei*son8 as slie may from time to time think 
iit.” The case W'as remitted from assizes 
to tlH‘ Divorce Gt. on the question of con- 


PART XIII. SECT. 6, SUB-SECT. 8.— 
D. (a). 

2964 I. From time of intention to 
desert. ] — I’ctlUon by wife for diH^olu- 
tion of marrlanro on tbo ground of tho 
liiuibund'Hdoflcrtloji : — Held: dosortion 
begioH when tho Intciitlou to duaort 
la coiuploto, 6c In tliis enso thciro nuvor 
WttH auy lutcutloii on the part of tho 
husband to desert his ^^ife.- -Lrnu.K v. 
1.1'm.K (1927), 30 W. A. L. It. 60. - 
AUS. 

PART XIII. SECT. 5. SUB-SECT. 8.— E. 

297R i. JJurina imprisonment — Mani- 
fest intention to de.Hcrl.] — A hubbaud. 
who was murrlod in July, 1916, lived 
with Ills wlfo for six weeks, & thereafter 
did not live with her again for over 
thiuo years. In Nov. 1919, he met her 
nooidoii tolly Ai lived with her for u few 
days, 6c then ho W'out abroad to take 
up an appointment. On the voyage 
out ho wrote informing her that the 
appointment had boon oanooUod. 
Therooftor ho never lived with his 
wife or oominnulcated w'ith her again. 
From Apr. 1020 till Juno 1923 he 
was in prison, & in Oot. 1923 ho was 
again imprisonod. In Oot. 1923, after 
his roloose, he wrote to his wife's father 
stating that ho w'as about to go abroad, 
6c offorlng to supply material for 
divorce ; — Held : pumuer had 

relevantly averred desertion com* 
monciug in Nov. 1919 Sc including the 
periods of defender's iuoaroeratiou, in 
respect that, when liberated from 
prison, defender bad shown uo dis- 
position to alter his intention to persist 
in luH dosortion. —P aukkk r. Pakkkk, 
119261 S. C. .'174.- -SCOT. 

PART Xlll. SECT. 5, SUB-SECT. 8.— 

F. (b). 

2981 i. Whether desertion terminated — 


Filina of yicfifion. 1 —Apey v. Adey, 
11928J S. K. Q. 303.— AUS. 

PART XIII. SECT. 6, SUB-SECT. 8.— 
G. (0), 

3003 i. What is " reasonable cause ” — 
Conduct fallino short of matrimonial 
offence — Not mere fraxUy of temper <£• 
Aabits.] — More inlirniltv of temper 
aceompaniod by tho free use of a 
vulgar & abusive tongue, an occasional 
resort to physical violence not directed 
against the person of her husband Ac 
futile threats of bodily harm to him, 
are not sufiielont to justify a husband’s 
desertion of his wlfo. — Cuabke v. 
t'LARKK (Alta.), [1927J 3 W. W. 11. 
728.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
A. (a). 

3026 i. dissolution suit —I*reviou8 
suit.]- -A former suit for divorce 
brought by pltf. was dismissed on tho 
RTound that by his tvllful neglect of 
his \vlfo ho hod eonduoed to her 
adultery. In a subsequent suit for 
divorce ho proved that his wife Sc 
co-re.sp. had, since the former suit, 
loft the pruviuce Sc were living as man 
& wlfo in California : — Held : tho dis- 
missal of tho former suit was not a bar 
t(» tho subsequent suit. — Keslekino 
V. KkSLKKINO (OTilEUWlBE NEVERKA) 
Ac Neverka (Sask.), [19271 4 D. L. R. 
767 ; [1927] 3 W. W. K. 273.— CAN. 


PART XIII. SECT. 7. SUB-SECT. 3. - 
A. (b). 

3027 1. Suit for dissolution -Same 
endenee as in former suit —For jndiciaJ 
seitarainm.] — A petilloner in the 
ubsonce of auy frt'sh matrimonial 
offence, is not entitled to a decree for 
dissolution of marriage upon precisely 
the same grounds as those on which 
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sho obtained previously judicial hep»rH- 
tlon. — C ollins i>. Collins (192S), 
1. L. R. 66 Calc. 166.— IND. 

■k. Counterclaim for judicial stpara- 
tion d: alimony — Same cmdencc as in 
former suit for same relit f .] — In an 
action by a husband for judicial 
separation the w'ifo counterclaimed for 
judicial separation 6c alimony, sotting 
ui), in substance, tho same facts as were 
luleged 6c adduced in evidence in a 
former action, in which she, as liltf., 
claimed the sumo relief against the 
present pltf., but which was decided 
against her. There was no subsequent 
resumption of marital relations or 
other change in clrciunstanees : — -Held : 
the husband was entitled to have 
tho counterelalm struck out on the 
ground of res judicata, o\cn If Domestic 
Relations Act, 1927, c. 5. s. 6 (2), 
w'lilch bad been passed after the dis- 
missal of the first action, had a retro 
spective effect. — Davis r. D.ivis. [1928 J 
3 D. D. R. 69 ; [1928) 2 W. \V. U. 130 ; 
23 Alta. L. R. 355.— CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (b) ill. 

3081 i. Invitation to commit adultery.) 
— ^McEwen V. MoEwen (Man.), [19261 
3 D. L. R. 430.— CAN. 

3085 i. Consent to r< side nee in para- 
innur's house.]— 'WhoiX' a husband who 
has no reason to behove that his w'ife 
A: co-resp. have ali'eadj committed 
adulUiry ucquiescfw m A: is aooessory 
to his wife’s leaving him & going to 
live with »’o-rt*sp., he will be held to 
have connived ut liK wife’s ultimate 
luiscumliK't Ac, therefore, to lie without 
the right to a divorce. - L\ckrk r. 
l.U'KKK Ac Evans (Sa.sk.). 119291 4 
U. L. R. 134 : 2 W. W. R. 524 ; nffg., 
119291 2 n. L. R. 136 ; 1 W. W. R. 



V61. XZVn.— Husband and Wife. Cases 3077a-~8188a. 


nivance : — Held : there was a strong: case 
for the husband being an accessory to his 
wife’s adultery, but, though almost ‘terrified 
to be imder the sauie roof as co-resp., he 
resented & resisted as far as he dared the 
continuance of the adulterous relations. He 
did not encourage it. 'Fhey defied him. He 
was not an accessory, & did not enter into 
the deed with the idea of consenting to his 
wife’s living in adultery with co-resp. Deere** 
nwi granted & papers sent to the King’s 
Proctor. — King v. King &; Evans (1929), 
142 L. T. 102 ; 78 Sol. .fo. H.88. 

3092a. Agreement between husband & co- 

respondent as to damages.]- Petitioner filed 
a petition for divorce on the ground of his 
wife’s adulter^^ with co-resp., k it was dis- 
closed to the ct. that petitioner k, co-re8i>. 
Iiad agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
r<*6p. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the gi’ound that tin* 
suit was collusive. After the dismissal resp. 
k co-resp. continued to live in adultery, & 
petitioner, who had received the £l,7.'i0, 
pre.sented a second petition against them, 
complaining of the adultery since the date of 
the former petition : — Held : petitioner had 
by the agreement prevented himself from 
complaining of any adultery wdiether past or 
future, k he had connived at the adultery 
of which in his second petition he com- 
plaino<l, k the second petition must be dis- 
missed. CLIFFORD V. Gifford k Freeman 
(192(5), 43 T. L. R. 141. 

3093. Add. Annotation : — Dlstd. Preger v. Preger 
(192(i), 134 L. T. 070, 

3094. Add. Annotation : — Dlstd. Preger v. Preger 
(1920), 134 L. T. 070. 


3122. Add. Citation 134 L. T. 070. 

3124a. .] Tow'neni) c. Tow^^RND 

(1928), 72 Sol. Jo. 518. 

3143. Add. .Innotatioji : — Refd. Ilvman v. Hvnian, 
Hughes V. Hughes (1028), 139 h. T. 410. 

3163a. — Application of rules to condonation of 

sodomy.]— Statu AM v. Statu am, J^o. 2518a, 
ante. 

3166. Add. Annotation : .1.** to vl) Refd. Sneyd v. 

Sneyd k Rurgess. [1920] P. 27. 

3171. Add. Annotation : -As to (I ) Refd. Sfatham 
V. Statham, [1929] P. 131. 

3179a. - — .] — • ( 1 ) (’ondonatiou has boon defined 
as " the complete fewgiveness blotting out 
of a conjugal offence followed by eo habitat ion, 
the whole being done w-ith knowledge of all 
the circumstances of the particular olTence 
forgiven.” 

(2) Pctition(‘r alleged, but in the opinion 
of the ct. failed to pn>ve, that In* was induceil 
to resume cohabitation by his belief, l)rouglit 
about by the fraudulent representation of his 
wife, that she wjis innocent Scrnblc : such 
a belief would not bo material if proved. 
Sneyd v. Sneyi> k Huroesh, [1920] P. 27 ; 
95 L. J. P. 22 ; 135 li. T. 124 ; 42 T. L. R. 
247 

3182a. .]- -Sneyd v. Sneyd k JUirgksh, No. 

3179a, ante. 

3183a. Agreement for temporary separation after 
confession of adultery -Parties continuing to 
live apart for several years.] - After a wif«*’s 
confession of adultery she k iier husband 
agreed to live apart for six months, she to 
receive an allowance, k if was agree<I fiinf 
at the end of that time fheir mutual position 
was to be ri'eonsidered. Aftiu* ( he six months 
they continued to live apart, k ten years 
after the admitted adult (Ty the husband sinsl 
for divorei* on that ground: Held: the 
agreement was made by a man who was 


PART XIH. SECT. 7, SUB-SECT. 3.— 
C. (b) 1. 

3136 ii. Collusion ” Is a 

Hjieclos of statutory fnnnl on tbu 
it , like ‘‘fiaud,’' is nieupubie of 
exhaiiBtlve fiofinitiou, ic will evor be 
widened t<i pi event tbe imsthief wbicb 
the statute was intended to pi event. 
Collu<3ion is possilile iu a ^ood ease, 
x.r. ultboiiarb tbe it. Ih coiiv Hired that 
mutiimonial iniseoiiduct was pioveil, 
yet if evi<le»neo of eoilusiun, too htobh ic 
palpable to admit of beinif overlooked or 
explained, appeared, no decree abould 
be made. 

In the present eat>e the rt,, having 
coueluded that there was an arranfiro* 
luent between the parties to obtain 
a divorce & aa to the testimony which 
should be offered to support the claim 
therefor, & that the testimony fuven 
by the resp. was in accordance with this 
uiTansremcnt, be largrely untrue, refused 
the decree, holdini; that, aside from the 
admission as to the arraufcemeut, the 
appearances of collusion were too ktoss 
& palpable to admit of being overlooked 
or explained, be that tbe arrangement 
itself was clearly' r'ollublvo. — S \nboiin 
r. SvvBouv, [1928] 1 D. L. U. 881; 
[1928] 1 W.W. II. 78 , 22 feask. L. It. 
168.— CAN. 

3135 Hi. — ollu'iiion Is estab- 
lished («) if there Ik* an agreement or 
understanding or concerted action , 
between the parties which has the ' 
effect of <le<*elvmg the et. either by 
taiising untrue facts to be placed 
before tlu* <*t. or by suppres'iuig facts 
which art* mat/cnal or pertinent ; be 
(6) if there be an agreeinciit t>r under- 
standing or eoucerteil aetiuu between 


tbe putties whi<*b, from the luduie of i 
su< h agTtdiieiit o. undi istiinding oi 
action mav be call ul.it cd to have that I 
effeit ; but wlieio the fmts t»» In 
jilueed before tlio et. uto hii< b as to . 
support a pmyer for eltbei of two 
foi ins of relief. It Is not colluHion for n 
IietitioiK I , for valuable < onsitb lat ion, i 
to ugiee with u lesp to < Ijntige iii< u |v 
tbe foim of lelief piayed for in tlu 
)H tiUon Dm iKLn\Ni*i # lioi lui 
H\M)n (1929). 29 S. K. N ^ W r>(i. ' 
It; N. .S. VV. V\. N. 160. A US. 

3136 iv. — - Tti (stabllsli col 

liiston in an action for divone it is 
iiecesnuiy to show some iindcTstundiiig 
or agreement wbleh involves sonu* 
iinpoStinn on the et An agiccmenf 
between the parties which dcs's not 
involve such an Imposition or a sup 
piession of facts, hut merely fac ilitatiC's 
jiroof be smoothes the* uspoiitles of 
iitigatlou is not collusion, ultlioiigh Jl 
is liable to bo lookcwl into by the ct 
Nor does the fact that an agiccment 
I Involves monetary eonsideiatlon nc'ces 
i sanly render It collusive. -IlKxi.h r. 

I iifcAIJC 8c Lindox. 11929] i D L. H 1 ; 

I 2 \V. W. It. 1 , 2.1 .s. L. it 'il‘<. CAN. 

il. Arts regarded as unohjrctumahle 
hy solicitor.] -<joUusion eunnot bo 
I imputed from ordinary acts of iiarth's 
which a solr. would naturally rc>gard as 
inoffensive & unobjectionable. — Li n'JTON 
V. (lUlJKUlAN (1928), I. is. R. .06 Calf. 
630.— IND. 

PART XIII. SECT. 7, BUB-SECT. 3.— 

C. (b) ii. 

3138 ill. .1- The fact that 

a husband’s suit for divorce bus been j 
brought at the request of a man, with I 
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whom deft, has b(‘en living for a 
number of yours, & who has promised 
pitf. to pav oil the f ist t in older that 
deft, may bo inaile fee* to imuTy blin, 
does lied « onstltiite ( olliislon Ciiiusi- 

V ( IIUIHJ MANHON (Altu), 

IJ927I 1 D. L. It. 601 ; [19271 I 
W . U . It. J 19 CAN. 

PART XIII. SECT. 7, SUB-SECT. 3. - 

C. (b) v. 

3159 i. JtesiMUfuh nt assisting in 
identi/lralvm J -'rhe fact that deft, to 
' a divorce setlou admit test to pltf.’s 
I soil, before the trial that she had been 
guilty of adultery with c'o-resp., be 
supplied the Holr. with her photogrupli 
U» he used for the purpose of id(*ntifka- 
tion, is not pretof of collusion, whore 
there is no ovidemro that jdtf. ever 
had any aiTangement with deft, that 
she should provide him with grounds 
for divorcee -J'AnBV v. Dauuv, [1926' 
3 D. E. Ii. 96 ; [1926] 2 W VV. it. 18.0 ; 
20 Sask. L. R. 474.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 3. 

D. (a). 

■m. Is defence to suit for divorce on 
ground of bestndUy.] —A. v. A , (1 92.0] 
2 D. Ii. It. 1190 ; (192 >j 2 W. VV. R. 
154 : 19 Hask. L. It. .’J16 CAN. 

st. Proof of rnuuol of ntUmmrse 
vmmessaru J Di vni- v. Di.ASh. be 
I AV. (1929) .S. i; (CJ.) 124 AUS. 

PART XIII, SECT. 7, SUB-SECT. 8.— 

D. (b) I. 

3169 Hi. .1 RttKMCHAND HirtA 

V. IIAI Galal (1927). I. L. R. 51 bom. 
1U20.— IND. 
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distraught by the domestic calamity. There 
was no condonation in the legal sense of 
complete reinstatement of the wife in the 
rights of a wife. The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind. — ^L btbe v, Letbb & 
Whitehead (1928), 140 L. T. 199 ; 45 T. L. B. 
6 ; 72 Sol. Jo. 746. 

3196. Add. Annotation M. v. M., [1928] 

P. 123. 

3218. Add. Annotation : — Aa to (1) Retd. Sneyd v, 
Sneyd & Burgess, [1926] P. 27. 

8228. Add. Citations ;-~[1926] P. 27 ; 96 L. J. P. 
22 ; 136 L. T. 124 ; 42 T. L. R. 247. 

32248. .] — ^Howard v. Burtonwood (1742), 

Selwyn^s N. P. 13th edn., p. 9, n. 

Annotation : — Contd. Bernstein v. Bernstein, [1893] P. 202. 

3284. Add. Annotation : — Gonsd. Statham v. Sta- 
tham, [1929] P. 181. 

3288. Add. Annotation : — As fo (I) Expld. Apt<*d 
V. Aptod dc BJisfi, I1930J P. 246. 

3289. Add. AnnoUjfion : — Gonsd. Apted v. Aptod 
& Bliss, [1930] P. 240. 

3292. Add. Annotation .-—Gonsd. Aptod v. Apted 
& Bliss, 11930] P, 246. 

3298. Add. AnnotaiUm : —RBtd, Aj)tod v, Aptod 

3296. Add. Annotation Gonsd. A])tod v. Ajdod 
bi Blisv|J930| J*. 246. 

3395. Add. Annotation: — ^Mentd. Blanchard v. 
Blanchard (1928), 138 L. T. 716. 


8897. Add. Annotation : — Gonsd. Apted v. Apted 
& Bliss, [1930] P. 246. 

3438. Add. Annotation : — ^Reld. Welton v. Welton, 
[1927] P. 162. 

3436a. .] — Plows v. Plows (1928), 44 T. L. R. 

263. 

3445a. Duty of solicitor to inquire as to adultery 
by petitioner.] — Moysb v. Moyse & Crick 
(1929), 73 Sol. Jo. 192. 

8446. Add. Annotation : — Refd. Aptod v. Apted 
& Bliss, [1930] P. 246. 

3448. Add. Annotation : — Expld. Apted v. Aptod 
& BUss, [1930] P. 246. 

' 3449a. .] — Grayson v. Grayson (1927), 43 

T. L. R. 225. 

I Annotation : — Refd. Aptod v. Apted 8c Bliss, [1030] P. 246. 

I 5iAd.oii ,] — The discretionary power of the ct. 

to grant a decree of divorce to a petitioner 
guilty of adultery is a regulated discretion 
which it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power by the ct. is that there 
should be secured to it the means of know- 
ledge of the material facts with reasonable 
certainty. With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of the petition. 
Tliere should be lodged along with the 
application for the cei^ificat-e of a registrar 
that the proceedings are in order, preliminary 
to setting down, a statement of the matters 
in respect of which the exercise of the 


PART XIII. SECT. 7, SUB-SECT. 3. 

D. (g). 

fih. J)ut)/ of wift’s adi'iscrf) to in- 
WHtiyatt the juris before ptrouiina eon- 
donatum.] J^ouis r. Lonw ic Htd-ad, 
[1929] H. R. (g.) 181. AUS. 

PART XIII. SECT. 7, SUB-SECT. 8.— 
D. (h) ill. 

3255 ill. .] — Any matrimonial 

olTouoe which In itsolt is ground for 
dlvorco hut which has boen condoned 
may bo revived by the subsequent 
oommisslon of any other It^rally 
recognised matrimonial olToncc, e.u., 
cruelty.— A. v. A., [1926] 2 D. L. U. 
n»ft; [1925] 2 W. W. R. 154; 19 
Sask. L. 11. 316. -CAN. 

PART XIII. SECT. 7, SUB-SECT. 3. - 
D. (h) iv. 

8274 i. By desertion— For two years 
without reasonable exouse.\ — Condoned 
adultery revived. — S pbino v. Sprino 
(A lta.). [19261 2 D. L. H. 803 ; [1926] 
2 W. W. K. 78.— CAN. 

1. Fop " 1. By desertion ” read 
“ 8274 li. 

m i. --.1 L. r. h (Man.), [1030] 
I IJ. L. tt. 72 ; .IS Alan. Ij. R. 333 , 
119291 3 W. W. H. 391) ; rtrsy., [1929] 
4 D. L. R. 801. -CAN. 

PART XIII. SECT. 7. SUB-SECT. 4. - 
B. (a). 

3312 ii. — .] — Unreasonable & nn- 
e\i)lnlm‘d tlclav between a petitioiier’H 
knoAv ledge of the adultery eounmtted 
by resp. A tl )0 tiling of his petition for 
dlssolntiun of the luarrlage may induce 
the et. to dismiss the petition, us 
ludieating utHinioseeneo in the Injury 
eomplulnod of. Kino r. Kimu (1929), 
1. Ji. R. r>7 Calo. 2 U). -IND, 

PART XIII. SECT. 7. SUB-SECT. 4.— 
B. (b). 

ftk. ir/iot dtlay unreasonable — 
7 in lit II four years.] —In an nndefondod 
action ot divorce on the ^>und of 
descttion bionght by a wife against 
lier husband t\\onty*four years after 
the alleged desertion : HiUl : the 


tact that the pursuer hail delayed to 
tiring her ai'tiou was not per s( Hulllclent 
to deprive her of her i*omedy. 
Monauan V. Monahan, 11930J S. C. 
221. SCOT. 

PART XIII. SECT. 7, SUB-SECT. 4.— 

B. (d) i. 

8888 i. Oenerai rule.] — Lachance v. 
Roohon (Que.), [19271 1 D. L. R. 
1190.— CAN. 

PART XIII. SECT. 7. SUB-SECT. 4.— 

C. (a) i. 

8397 Hi. McNallt V. 

McNally, [1927] 2 D. L. R. 604 ; 69 
N. S. R. 268.— CAN. 

PART XIII. SECT. 7, SUB-SECT. 4.— 
0. (a) ill. 

■n. Letter tnstigating tiduUery.]- 
Gallachur V, Gallacheh, [1928] 
S. C. (CJt. of Sees.) 688.— SCOT. 

PART XIII. SECT. 7. SUB-SECT. 4.— 

D. (a) 1. 

3445 i. I)i8clo(ntre of petiiioncr'a 
adultiry — Duty to disclose.] —It is the 
duty t>f a petitioner ^^ho has been 
guilt V of a matrimonial olfeiioo to 
admit the fact in his petition, for the 
information both of the ct. 8c of the 
A.-G., 8c speeifloally to ask for the 
dlserotlon of tboet. — ]>KAN£t\ Drank 
& F.\Y, [1929] S. R. (Q.) 124.— AUS. 

PART Xlll. SECT. 7, SUB-SECT. 4.— 
D. (a) ii. 

3446 1. Principle on which court 
a<is.] — There is nothing In Marriage 
Act, 1916, g. 131 (1). to indlcnto that 
the general rule Is that the discretion 
of the ot. should bo exercised against 
a petitioner who has himself been guilty 
of adultery, or that it should only be 
exercised m his favour in exceptional 
oiroumstonoes. The discretion of the 
ot., on the wording of the section, is 
quite open. It anything, the words 
would appear to indicate that ordinarily 
the decree nisi would be granted not- 
withstanding the adultery ot the 
petitioner, but that in such a case the 
ot. Is not bound to grant It. Under 
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the section the ct. has an unfettered 
discretion, & it is neither desirable 
nor possible to lay down definite 8c 
rigid rules by whlon the ot. should bo 
guided in all cases. The mere non- 
aisolosure in his affidavit by a petitioner 
of the fact that be has during the 
marriage committed adultery is not 
a suffloient ground for refusing a decree 
nisi to which bo would othorw'lse be 
entitled. — Apamh v. Adams, [1928] 
V. L. R. 90 ; 11928] A. L. R. 89.— 
AUS. 

3448 i. Factors governing exercise of.] 
— When It is admitted by petitioner that 
he has been guilty of adultery, the ot. 
will exercise its discretion in his favour 
in a case that comes clearly within the 
principles laid down in Wilson v. 
Wilson, No. 3448. — Laird r. Laird 
(1927), 38 B. C. R. 297.— CAN. 

3448 il. .] — A wife who was 

deserted by her husband, having 
reason to bollove he was dead, married 
a second time. The first husband, 
turning up. petitioned for divorce. 
It appeared from the evidence that 
petitioner had been guilty of an 
infraction of substantially all the 
matters set out iu Divorce 8c Matri- 
monial Causes Act, s. 16, & that the 
wife was a very deeply injured woman 
without a stain on her character: — 
Held : although there is power to 
refuse petitioner a decree, the judge's 
discretion Is left unfettered 8c absolute 
by the legislature, 8c it Is in the best 
interests of the wife, in the circum- 
stances, to be set free ; the marriage 
will, therefore, he dissolved on con- 
dition that petitioner gives security 
for the maintenance of rosp. in the 
terms of sect. 17 of the statute. — 
Harnrt V. Harney (1926), 39 B. C. K. 
275.— CAN. 


3448 111. .] — Held » even if the 

evidence against the pltf. justified 
the Inference that he had committed 
adultery, the circumstances of the case, 
including the interests of pltf.’s child, 
warranted the ct. in exercising Its 
judlcdal discretion In his favour.- - 
Wrioht r. WBiOHT, 119281 1 D. L. R. 
934 ; (1928) 1 W. W, K. 383.— CAN. 
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discretion is prayed & the grounds on < 
which the petition in this beiialf is based. 
The intervention of the King’s Proctor 
following suppi*ession of fact or prosi'ntinent 
of falsehood by a petitioner in these matters 
is not the only safeguard for the obsen’^ance 
of due procedure. A party to a divorce 
proceeding who is asking to have the discre- 
tion of the ct. favourably exercised A who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. & liable t-o its 
consequences. The multiplication of the 
tribunals in whom is vestcMl the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts m each case 
material to the exercise of the discretion &, 
if necessary, cases can then be adjourned for 
further consideration As the services of the 
King’s Proctor made available. To formu- 
late & limit with precision the grounds for the 
exercise of the discretion when the facts art* 
once before tht* ct. is a practical impossi- 
bility ; they cannot bo rigidly delint*d but 
certain broad principles can be gathered from 
authority. The more strict & early view 
that two or at most three classes of cast's 
only called for the exercist* of the discretion 
savoured mort* of estoppel than of the ptiwers 
tif the ct. as defined by statute. Those two 
classes arose either when resp. had induced 
petitioner to believe in the death of resp. or 
when a petitioning wift* had been ft>r<;etl by a 
rt'Hp. husband to Toad an immoral life, & the 
questitin was treated as open whether con- 
douaiiun of petitionei'’8 adultery ctmstitutcd 
a third class. To-day these may be stated 
as guiding principles ; a governing con- 
sideration is now the interest of the com- 
munity at large in maintaining the sanctions 
of honest matrimony ; a strong altirmativo 
case is still necessary to justify the ft. in 
departing from the discretionary priihibition 
of relief to a guilty petitioner ; it is mani- 
festly contrary to law that a judicial di.s- 
cretion in favour of a litigant wlio has been 
guilty of adultery should be exercised when 
that course will probably encourage im- 
morality ; if the exerfiise is not unlikely to 
have that effect thei*e is an argiuiient against 
leniency. On the one hand condonation 
by a resp. of a petitioner’s adultery is, 
though not so in the earlier time, admittedly 
now a ground for exercising the discretion ; 
on the other hand, it is now a ground ffir 


refusing to exercise tlie discretion that the 
adultery of notitioner has in smiie serious 
degree conduotni to that of resp. Ac con- 
\ci*st‘l> that a resp. should not oscauo the 
consequences of his or her pi*o\cil ndulU'ry 
by putting forw'ai'd similar acts of petitioner 
f()r which resp. was in any serious degree 
it'sponsible. further matU*rs now con- 
siflered are the interests of childitm, the 
position of a mother in whose care childrim 
arc*, Ac possible conditions as regards the 
future of the guilty pnitics. All these 
coiisid(*rations art* helil to affect the interest 
t»f the community at large. -Ai*TKD v, 
AiTKi) Ac Bniss. IHKIOI P. 210; 1.. J. P. 

73; 143 L. T. 353; 40 T. h. H. 150; 74 
Sol. ,h». 33S. 

3455. Add. A njiohf nm Ref d, Apted v. Vptful 

Ac Bliss, 1 11)30 1 P. 210. 

3465. Add. .4 - Refd. Apteil v. \})ted 

Al Bliss, LlbJhM 2^^*- 

3459. Idd. Anmdohmi : -Refd. Ai)U*d r. Vpled 
Ai Bliss, Ll»*h)J I*. 210. 

3459a. Regulated discretion to be exercised with 
method.) Vi^tko v. Ai'TKD A Buns, No. 
3111)b, 

3462. Add. XttnoMnw : Refd. Apteil v. Apted 
A Bliss, II 030 1 P. 210. 

3463. A f/r/. Annotation: Refd. Xpted v. Aptisl 
A Bliss, 11030) P. 210. 

3469. Add. Annotatton : Refd. \pted v. Npted 

A Bliss, 1 1030) P. 21»^. 

3470. Adfl Annotatimi ;--Refd. Hyman v. Hyman, 
Hughes V. HughcK (1028), 139 L. T. 4 10. 

3475a. .J Vin’KO r. \i*tijii A Bi.iss, No. 

31191), anlr. 

3477. Add. Annotation : -Refd. \pt<‘d v. Apt(*d 
A Bliss, L1930) P. 210. 

3484. Add. Annotation: Retd. Apted v. Apted 

A Bliss, LI 930) P. 210. 

3486. For ** Coupled with discretion ” read 
** Coupled with desertion." 

3490. \dd. Annotation : Refd. \nt<'il v. Apted 

A Bliss, LlO.'iO) P. 210. 

3491. l/ld. Annotation : Consd. Apbsl v. Apb*U 
A Bliss, 110301 P. 210. 

3499a. .) - Arri-.i) r. Xi'tI'M) A Bj.ihh, No. 

31 lOb, unU . 

3518a. Petitioner induced to believe in respondent’s 
death.) VrrKi) v. Ai^'ko A Bnrsw, No. 

31191), ante. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) V. 

3468 i. Whether conrlunve in favour 
of petitioner. J — On a petition for 
dissolution of marriaire under Divorce 
& Matrimonial Causes Amendment Act, 
1920, 8. 4, as amended by 1921-22 Act, 
s. 2 (1), where resp. proves to the ct.'s 
satisfaction that the separation was due 
to petitioner’s adultery, resp. is entitled 
to rely on that adultery as a bar to 
petitioner’s claim for relief, notwith- 
standing such adultery was c.ondoued. 
—Chapman r. Chapman. 119261 N. Z. 
L. R. 291.— N.Z. 

PART XIll. SECT. 7, SUB-SECT. 4 .— 
D. (a) Vi. 

3605 i. I>eserHonby reapondeni— No ex* 
c%ue for petiHoner’B aduuery — Bioemoue 
mamaotA — Bigamous adoltery by a 
husband, in wholly Inexcusable dr* 
oninstanoes : — BdA : a bar to a decree 
niBt, even thon^ the adultery did 


not occur until throe years after the 
wife’s desertion, & could not bo 
regarded as conducing to or excusing 
that desertion. — Tho-mas v. 'I'homas 
(No. 2), [1926] V. L. R. 206 ; 47 

A.L. T. 158; (l9261ArgusL. It. IHC. - 
AUS. 

8508 I. PetUUmer destitute.]-- 

Jl wife was deserted by her husband 
lor four years & was forced by nocosslty 
4c droumstanoes to become unchasto : 
—Held : her petition for divorce 
should be granted.— Rkbkuio «. 
KEBJCRIO (1926), I. L. R. 64 Calo. 80.— 


3508 ii. .1 )>crc f Ih 

husband treated the wifo with ^*at 
brutality A subsequently doserted bci 
without Tnaking hhy provision for hei 
maintenance or that of the* HUivivlng 
child of the marriage, thenjafter 
frequently visited brothel), & the 
wife, driven desperate by want, A to 
Tnn.in»Ain herscu A her children, 
adopted the life of a jirostltute, 4c, 
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I having KuVed some money, gave un t ho 
said ntodu of livelihood. Sc then died a 
petition for tlu* dissolution of lier 
inairiuge, A Jn the pleuduig as wt II us 
d.t the tilal (lid nut (.otikuI unvtiuiig 
fioni tho (t. //(/(/. this uuH a lit 

(ttso III wliKh the t.t. should e\(»*lse 
Its tllscretlon in fuvoni of pefdioiui 
VVii»ov-i>i;-JlozK V VV’iixoN in -Uo/i 
(I020), 1. Ii. U. r»7 Culf SOI JND. 

sa. Itmpufudtnl'H fomhirl muhrinu 
hnna life uuhappuA a l'<*tl- 

tloner hod made full disi losnre of 
udnltiTy eorumitted h\ him with two 
women ufUr eimdnel nn 1 he pint of 
his wife which lendend ids home life 
excei'diiigly uniuippy. A, ha\lng two 
\onng eliildreri, was deslious of marry- 
ing again -Held * In tho particular 
< ireumstanijcs disclosed, the discretion 
to grunt a doeroe nun lor dlHSoliition 
, jiiight he exorcised in fftw"*** 
ixtitioner. MuRRW v. MITlUlA^, 
Hvlini 4c UOUOKNS, [1928J fi. A. it. 
1J6. -AUS. 



Cases 8638— 8858a. Ekgush and Empire Digest Supplement. 


3538. Add. Annotation : — Reid. Sloggett v. Slog- 
gett, ri928] P. 148. 

3537. Add. Amwtaiion As to (1) Apld. O’Toole 
V. O’Toole (1926), 134 L. T. 542. 

3539. Add. Annotations : A a to (2) Reid. Arnold 
& Weaver v. Amari, (1928] 1 K. U. 584. 
Generally, Reid. Welton v. Welton, [1927] 
P. 102. 

3540. Add. Annotation : —Reid. Welton v. Welton, 
[1927] P. 102. 

3545. Add. Annotation :—'Expld. Apt(‘d v. Apted 
tVt Bliss, 119.30] l>. 24(5. 

3559. Add. Annotation Reid. Welton v. W(*lton, 
[1927] P. 102. 

3560. Add. Annotation : — Reid. Welton v. W’elton, 
[1927] P. 102. 

3569. Add. Annotation : — Aa <o (1 ) Reid. Porter v. 
Porter (1928), 72 Sol. Jo. 820. 

B. Indorsement of Notice to Appear * 
(Vol. XXVII., p. 375). 

Add the following case : — 

3635a. Form — Woman charged with adultery 
named In petition.] — (1) On a wife’s petition 
for dissolution of marriage, which was tmde- 
fended, a woman named in tlje petition as 
having committed adultery with the husband 
was ordered to pay costs. 

(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instructu i of the 
senior registrar, dated June 4, 1927, the 
notice indorsed on the copy <jf the petition 
servcJd on the woman was in the form set out 
in Matnmonial Causes Kules, 1924, 
Appendix 1, in accordance with r. 2 of those 


rules, & the woman’s name formed part of 
the title of the suit as resp. — D avis v. Davis 
& Helbino (1928), 138 L. T. 623. 

3667. Add. Annotation : — Reid. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 
3741. Add. Annotation : — Folld. Hinton v. 
Hinton A; Spillett (1930), 4(5 T. L. 11. 585. 

3751a. .] --Tn a divorce case, 

w'here co-resp. has not appeared, & where the 
jury award damages in excess of the amoiint 
claimed, the claim should not be amended 
until a summons for leave to amend has been 
served on co-resp. — H inton v. Hinton & 
SP11JJ5TT (19.30), 46 T. L. B. .585, C. A. 

3770. Add. Annotation Aa to (2) Consd. Apted 
V. Apted & Bliss, [1930] P. 246. 

8775. Add. Annotation : — Mentd. Blanchard v. 

Blanchard (1928), 138 L. T. 716. 

3778a. Discontinuance by solicitor- -Grounds lor— 
Petitioner suing as poor person — ^Adultery 
induced by petitioner.] -Pink v. Pink (1930), 
142 L. T. 579 ; 46 T. L. B. 214 ; 74 Hoi. Jo. 
123. 

3783a. Wile’s petition — Woman charged with 
adultery added as respondent with husband.] — 

I’EPPEK V. PEPPEii & Bakeb, No. 4848a, post. 

3825a. When granted.] —Gleed v. Gleed 

(1927), 43 T. L. B. 678 ; 71 Sol. Jo. 729. 
3845. Add. Citation 11 W 1). 1.50. 

Add. Annotation Consd. (’halmers r. 
Ghalmers, [19.30] P. 154. 

3859. Add. Annotation : — Reid. McCausland v. 

McCausland (1927), 43 T. L. R. 592. 

3859a. .]- Where resp. is a minor, per- 

sonal service of the petition on resp. is good 


PART XIII. SECT. 8, SUB-SECT. 1 .- D. 

■b. How suit romrucnrrd — Necrssiti/ 
for urtt of suvnnontf.]- ('AiXANmou r. 
(UiJ^ANDKK (SaHk.), 11927) 9 \V. W. Jt. 
449 - -CAN. 


PART XIII. SECT. 8, SUB-SECT, 1. - 
F. (a). 

f i. Mternatnr claim for Judicial 

scnaralion.] Jn u hulf l>> u ulfe fov 
divorce it Is uot nccessuiy, or iiulec<l 
proper, 1o usk to luivo a s(‘])iirat ion 
aKrreeineuI, between the parties set 
uslile. or to include an ulterimtivo 
eluiin for judicial sciiaratlon. ( 'vmiumi 
V. (UMUUJ) (Sask.). [1927J I Jk 0. It. 
Bti.-) : 11927J 2 W. W. It. 7ri9. CAN. 

f ii. - Alhuatiou diuinuu (ol- 
lusioit I'uinctSMii 1/ \ UviK'otK c. 
JlAHioi'u \ Kim. (Sask.). 1192!M I 
P. 1.. It. 972 : 2 N\. W. Jt. ..99. CAN. 


■ 0 . lijj counlcrdann Jn' at (ion for 
alimony .] — A claim for divorce may be 
sot up by a counterclaim to an action 
for alimony. — .ScuvKiirji r. .Si-inu'HKH, 
11928] 1 W. W. It. 30j ; 22 Sask. J.. It. 
302.— CAN. 


PART Xlll. SECT. 8, SUB-SECT. 1. 

F. (b). 

sd. Form of idt ad luys.] - Ill Saskut- 
(‘hewan a olann for dani.i<i's for 
criminal conversation ma.v . nmlei the 
exception provided f«*r iii K. It. Itule 
000. be Juinod in an aethui for tlivoivi*. 
or in an notion for judliaul hopuratioii 
on tile ground of adult er.v. Kor that 
purpose the nei‘e.sMiry allegation of 
adnlU'rj in an action for dnoive it a 
hiiuilar allegation In lui a(*tion f«iv 
judicial separation, followed hj a 
claim lor damages, is sutlicii'iit . 
IlArn'oi K r. llAiu'oi K Kino (Sask.), 
11929] 4 J). lu 11. 972 ; 2 \V, W. Jl. 
533. CAN. 


PART XIII. SECT. 8. SUB-SECT. 2. 

sq. Non-diaclomir< of acta of adultery 
— JVor of circumstances in v'hich 
respondent left petitioner — Effect of .] — 
A husband, who petitioned fur divorce, 
on the ground of hie wife's adultery, 
failed, in the atHdavlt in support of his 
]>eti1ion, to disclose pertain acts of 
adultery allc^d hy resp. against him, 
ic, also, failed to dtscloso tlio elr* 
l uiustanees in which resp. left him : 

Hi Id : the non-disclosure in the 
atUdavit of these facts was, of itself, 
not a siifllolent ground for dismissing 
the iictitlon, but the petitioner hhouUl 
luivo IxH'n given an opportunity of 
exTiIainlng, It ho were able, how the 
atlhlavit came to be draw’n as it was.— 
Mi’Kay e. McKay, 11928] V, L. It. C. - 
AUS. 

ar. ItiyM to cross-examine 

petitioner as to— Evidence in disproof not 
(ilri ady given. ] — I’etltlouer bavdog failed 
to disclose, in bis olUdavit in support 
of his potitiun. acts of adultery alleged 
hy his wife to have hoen commit tod 
by him, was oross-exainined to show 
that ho had committed such adultery : 
— Held : the witness, not having 
already given evidence in disproof of 
such alleged advdtery, should not, hy 
reason of Marriage Act, 1923, s. 8, 
have been asked sneh iiuestions at 
that stage, unless previously warned 
that he was nut hound to answer them. 
- McKay v. McKay, 11928] V. L. 11. 
(5,— AUS, 


PART Xlll. SECT. 8, SUB-SECT. 4.— D. 

st. Is-ave to sue in formd pauperis — 
ff'Jieu granted.]— CciiMRiVOR r. Colk- 
niiHiK (Man.). [1026] 2 D. L. 11. 896 ; 
11926] 1 VV. W. 11. 857.— CAN. 


PART XIII. SECT. 8, SUB-SECT. 4.- 
E. (b) i. 

tv. Where uncorroborated affidavit of 
petitioner only evidence. ]— The ct. will 

880 


not dispense with the oo-rt*8poudent In 
a suit for dissolution of marriage on 
the uncorroborated afildavit of peti- 
tioner only. — Sl’AliKKH 1 ’. SpAItRKS, 
11928]N. Z. L. It. 7.')0. - N.Z. 

PART XIII. SECT. 8, SUB-SECT. 4.— 
E. (c). 

3826 i. Where leave granted - 
I'etiUon amended— Substituted service 
of notice of amerulment — Advertisiment.] 
■ When, on a petition for divorce, an 
order dispensing with the naming of a 
eo-i’csp. has l>een mtido be for sub- 
stituted service, & subsetiuently an 
appln. to amend the petition by adding 
a further eiiargo of adultery was 
allowed, the et. ordered that sub- 
stituted service of the iiotleo of 
amendinout be served by registered 
post on an uncle of the petitioner, & 
that a notice that the petition had 
been amended be advertised, Itc 
onlurgcd the time fur appearance, but 
were of opinion that no further order 
was uecohsar.v for leave to proceed 
without naming a co-resp. — Mautix 
r. Maktin. 11927] S. A. S. It. 363. — 
AUS. 


PART XIII. SECT. 8, SUB-SECT. 4. - 
F. (a). 

8838 i. Position of intervener.] — Held : 
a " party " within K. B. Kule 951. — 
BrasRix v. Bussell & McKenna 
(.Vo, 3), 11927] 3 W. W. K. 600.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 5.— B. 

3853 ii. .J — iSubstitutiunal ser- 
vice in a divorce acUop effected in 
accordance with an order therefor 
n^gularly made is equivedent to personal 
service, & it is not necessary that actual 
notice of the proceedings should reach 
deft. — I'ARTINOTON e. I'AnrnNOTON, 
119251 3 D. L. It. 1085 ; [1925] 2 
\V. W. It. 723 ; revsg., 19 Sask. L. R. 
402 ; [1925] 1 W. W. It. 1039.— CAN. 
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service, & the appointment of a guardian 
ad lUem is not necessary. — M cCausland r. 
McCausland (1927), 96 L. J. P. 149 ; 137 
L. T. 053 ; 43 T. L. R. 692 ; 71 Sol. Jo. 472. 

3866. A.dd, Awfiotation : — Mentd. Raeburn v. Rae- 
burn (1928), 138 L. T. 672. 

3867. Add, Annotations : — ^Apld. Raeburn v. Rae- 
burn (1928), 138 L. T. 672. Consd. Johnstone 
V. Johnstone, [1929] P. 165. 

3955. Add. Annotations : — ^Apprvd. Johnstone v. 
Johnstone, [1929] P. 166. Refd. Shearn v. 
Shearn (1930), 143 I.. T. 772. 1 

4022. Add. Annotation: — ^Mentd. La Radiotech- 
nique V. Weinbaum (1927), 137 L. T. 638. 

4028a. .] — ^Porter v. Porter (1928), 72 

Sol. Jo. 826. 

4063a. Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 {S).]-~Held : (1) the effect of 
the above sub-sect, was not to confine the 
power of the ct. to make interim orders to 
cases in wliich the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation ; (2 ) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in its discretion, to 
award her alimony pendente Hie ; (3) as the 
means of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendente Hie, although the husband 
liad contributed nothing towards her main- 
tenance for stiven years before the institution 
of the suit, & she had been able in some pre- 
carious fasliion to maintain herself. — Welton 
r. Welton, [1927] I*. 162 ; 96 L. J. P. 75 ; 
136 L. T. 675 ; 43 T. L. R. 174 ; 71 Sol. Jo. 
121, O. A. 

4097. Add. Annotation : — Dlstd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation : — Dlstd. W’elton v. Welton, 
[1927] P. 162. 


4098a. .]— Welton v. Welton, No. 4063a, 

ante. 

4111. Add. AwioUUion : — Oenerally, Reid. Gilbey 
V. Gilbey, [1927] P. 197. 

4131. Add. Annotations: — Reid. Oapron r. Capron, 
[1927] P. 243 ; Burrowos v. Burrowes (1929), 
141 L. T. 201. 

4156. Add. A7inotation : — Consd. M. v. M., [1928] 
P. 123. 

4158. Add. Amiolaiion : — Reid. Welton r. Welton 
(1920), 43 T. L. R. 161. 

4189a. In suit for Judicial separation - Before decree 
nisi.] — The provision of olimony pendente 
lite IS a privilege of the wife for her sub- 
sistence during the litigation ; a wdfe who 
has obtained a dccre*e of judicial sejiaration 
is not entitled to an ^illotment of alimony 
pendente Hie, unless she has obtaiiusl an 
order for it before the decree, although she 
may have commenced proceedings earlier 
m the suit to obtain it. — M. v. M., [1928] P. 
123 ; 97 L. J. P. 101 ; 138 L. T. 648 ; 44 
T. L. R. 299 ; 72 Sol. Jo. 163. 

4278. Add. Anyiotation : — As to (2) Apld. Williams 
V. Williams, [1929] P. 114. 

4278a. When appeal lies.] — The prin- 

ciple that tlio ct. will provide for the 
wife’s coats of a matrimonial suit originally 
aiose from the fact that on lier marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
question is whetiier as a litigant slio has 
sufficient separate estate whcroHith to pay 
the costs of a solr. The power of a registrar 
under Matrimonial Causes Rules, 1024, r. 91, 
to providefor the wife’s costs is discTctionary 
& not subject to review unless lie lias clearly 
proceeded on a basis whii'h is wrong, lie is 
entitled to take into cuusidei ation tJie capital 
ds income of both parti(‘H & I lie nature tV& 
availability of it in arriving nt a c(>nclusiou 
OB to the “ sufficient separate estate ” of tiio 
wife witliin the rule. Among other matters 
the amount of an allowance und(*r an existing 
d( ed of separation is a factor, although partly 
& jinmarily intended as an alunentary pro- 
vision & not as a fund lor defraying costs. — 
Williams v. WiLLiA.\ih, [1929] P. 114; 98 
L. J. P. 40 ; 140 L. T. 383 ; 45 T. L R. 167 ; 
73 Sol. Jo. 77. 


PART XIII. SECT. 8, SUB-SECT. 5.— 
E. (0) li. 

3909 i. iyemce lomnlete on proof of 
receipt by r<’6py/uft ]— S herifp i 
Sheriff, [1928] V. L. ll. 583.— AUS. 


PART XIII. SECT. 8. SUB-SECT. 5.— F. 

3917 ii. Sxoornm Eiigland before 

commisgtoner for oaths — AdmissUnlUy.] 
—An affidavit, pnrportinsr to bo swoiu 
in £n«rland before a person describing 
lilinbelf as a comr. fur oatbs, may be 
received in evidenoe of the facts 
deposed to therein la proof of bervloe 
of the potition & citation in a divorce 
suit. — T homas v . Thomas. [1926] 
V. L. R. 188 ; 47 A. L. T. 157 ; [1920] 
Arams L. R. 137.— AUS. 


<1< liver further A. better partirulms of , 
Lho datoM & places when A where th<* I 

of avlultciy nionlioried lii the , 

pet ition wore coniiolttoil. — (lusiio wa'i v ' 
(lusHowArv & Jovr-. ll»25| 3 | 
D. 1j. 11. 43fi ; [1U251 2 W. W. IL. 238 , 
3o Man. L. K. 134. — CAN. 


PART XIII. SECT. 8, SUB-SECT. II. - 
A. 

r I. - Adultery by both parlies ] - 
On the licarinar of a petition A erosrf- • 
petition for divorce it appeaityd that i 
both the husband & wife had committed 
adultery • — Held : the wife’s petltioii 
should be dismissed, but that (he 
marrlaaro should bo dissolved on tho i 


PART Xlll. SECT. 8, SUB-SECT. 8. - A. 

tw. Hight of itiicrvt ner fo.] — B. v. B. 
& S. (B. C’,), [1U291 4 11. L. li. 1009, 1 
W. W. li. 91C.— CAN. 

PART XIII. SECT. 8, SUB-SECT. 8.— B. 

ax. Further dr better particulars — 
When ordered.] — Petitioner for divorce 
ordered, on motion of co-resp., to 


! PART XIII. SECT. 9, SUB-SECT. 1.— A. 

ay. Not locai master.] — In an net ion 
I for jufliclul sepeuratiun Sc alimonv 
’ applications for irUenm alimony must i 
I be mode to a iudKe in cliatub«*rH ; a 
local master has no Juribdietiou to 
entertain them. „ i 

• Whore an order for interim alimony I 


JA 
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luin heeu imule hy a local luustor. sueh 
order is a nullity, hut a jud(;e in 
iliamlioirt has no jurisdiction to set it 
aside where the appliealion to him is 
not by way of appeal.- Vouiokuuw. 
Vonnoi'FFK, [1925] 3 D. 1.. It. 552, 
II925J 2 VV. W. Ji. .304 , 19 Sask. J,. it. 
: 12. -CAN. 

PART XIII. SECT. 9, SUB-SECT. 

B. (0). 

4088 iv. .J- \ii riiilcr foi [mv 
meat by deft. t<i pllf. in an ac Lion foi 
aliiiioiiy of inlerirn almnmv A dm- 
buiHciuents wiih m t aside, pUf* lJLU^inK 
m» aus of her own ample fos the pur- 
poHit of inalntulntrif; hciself A biiiiKlms 
tho action to trial tiiniH t. UumH, 

' “ 880 , 50 (J. L. It 


PART XIII. SECT. 9, SUB-SECT. 8,— A. 

sx. yVheUur murt ran grant interim 
oHts to vnft ! There Is no rule or 
practice in Alberta which permits the 
(^nintluK of interim costs to a wife in 
a divorce action. — Kousseau v . Roum- 
HEAU. [1928] 3 B. L.K. 196; [1928] 2 
\V. W . It. 1 04 ; 23 Alto. L. R. 37 1 . -CAN. 
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4281a. .] — A. husband cannot 

refuse to ipay & give security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife’s petition & disputes the 
jurisdiction on the ground of his having a 
foreign domicil may be ordered to pay his 
wife’s costs of suit up to the setting down 
of the issue & to pive security for her costs 
attendant on the issue & down to the close 
of pleadings, on the ground per Lord Han- 
worth, M.R., & Lawrence, L.J., that the 
ct. had* jurisdiction to make the order under 
Matrimonial Causes Rules, 1024, r 91 ; per 
Greer, L.J., that the ct. had inherent juris- 
diction derived from the practice of the old 
Ecclesiastical Cts. — Johnstone v. John- 
stone, [1929] P. 105; 08 L. J. P. 76; 140 
L. T. 461, 0. A. 

4281b. Origin of principle.]— Williams v. 

Williams, No. 4278a, mite. 

4203a. What must be considered.] — 

Williams v. Williams, No. 4278a, ante. 

4206. Add. A nnotaiions : — Refd . Welton v. Welton, 
[1927] P. 162; Arnold & Weaver v. Amari, 
[1928] 1 K. B. 684. 


meuced in a district registry & determined 
on assize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to appoint medical 
insjpectors in accordance with the practice 
of the Divorce Registry. — Stroud v, Stroud 
(otherwise Grantham) (1929), 45 T, L. R. 
248 ; 73 Sol. Jo. 221. 

4364a. “ Discretion oases ** — Adultery by 

petitioner — Insertion In defended list neces- 
sary.] — Howell v. Howell & Davidson 
(1026), 42 T. L. R. 407. 

4354b. Application to expedite trial — Grounds 

for refusing.] — The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be bom as the result of 
resp. *8 relations with that woman. — P. v. P. 
(1927), 44 T. L. B. 114 ; 71 Sol. Jo. 964. 

4365a. Condition precedent to setting down — 
Statement of grounds for exercise of discretion 
— Adultery of petitioner.]- Ai^ed v. Apted 
ic Bliss, No. 3449b, mite. 

4378a. Degree of proof -Less than that required 
in prosecution for bigamy.] — Spivack v. 
Spivacuc, No. 463a, anlr. 


PART Xlll. SECT. 10. SUB-SECT. 1.— 
A 

48081. Against whom order made — 
Not infant interviner or hia mut fntnd.] 
— UUHHSLI. V. IIUSSICLT. & McKkNNA. 
(Man.), 11027] 1 D. L. R. 403 ; [1927] 
3 W. W. II. 144.— CAN. 

PART XIII. SECT. 10. SUB-SECT. 1.— 
C. 

482S i. Wtud tnlerrogatorics dllmoed — 
HekUing to charge of adulUry .] — On an 
oxaminatioti for dlBoovory, iu au action 
for ludioial separatlou & allmonr. doft. 
should not oo requlrod to aiiuwcr 
questions lutunded Co fataton rebpousl- 
bllity ou him for oortain loiters, whero 
such letters tend to show that he has 
oommltted adultory.— Liuhtheart v. 
LiaUTUEART [19261 4 D. L. 11. 

885 : [1926] 8 W. W. It. 494.— CAN. 

4325 ii. — - • — .] — The Interro- 
gatories In qnostion herein hold to fail 
within the rule that the ot. should not 
order interrogatories In a petition for 
divorce whore they can be mutcidul 
only in so far us tbuy may toud 
to establish adultory.-- -Buaaimaix v. 
Brajsimaw. (B. C.), [1929J 1 W*. W. R. 
800.— CAN. 

PART XXII. SECT. 11. SUB-SECT.l. 

6 1. .]— ntf. in a divorce action 

iu AH)orta is not a oompoUable wit- 
ness ; it the evidence adduood 
establishes bis or her case & does not 
also prove anything which is an 
absolute detonco or wbloh gives the ot. 


a ilibutetion to refu^u tbo docrct^, the 
decide in list be gi'autod alt bough idtf. 
has not attended iu person at the tnal 
A the action Is an undefended tine. 
Kmknv 1 *. Emknv (Alta.). 11930] 1 
I). L R. 253 ; (1929] 3 W. W. It. 677.— 
CAN. 

■ ii. .1 — It is incumbent on a 

IH'tltiouor for divorce, even m au 
\indof ended proceeding, to fully estuh- 
Ush Ibo easo tc reveal all material 
facts ; A he may bo required to attend 
iiersonaiiy at the hearing — Baioev v. 
Bailey man.). (19291 4 I). L. R. 
100,S ; 1 W. W. It. 70h.- CAN. 

sy. Necessity for preponderance of 
tvuienrC'-Effut of acclarahon of no 
intention to remarry.] — ^In a divorce 
action the rule ns to the preponderance 
of evidence in civil aotiouH should not 
bo weakened, but the evidence required 
to establish pltf.'s case should be. if 
anything, stronger ic more preponderat- 
ing than in other actions. Pltf. In a 
divorce action who proves a case 
entitling him to u divorce is not pre- 
judiced or deprived of his right to the 
divorce because he declares that If 
ho gets it he does not intend to remarry. 
— Lebokuf V . Lbbokitf ec Germain, 
[1928] 3 D. L. R. 23 ; [1928] I W. W. R. 
423 : 23 Alta. L. H. 328.— CAN. 

PART Xlll. SECT. 11. SUB-SECT. 2. 

4376 i. Whether formal proof essefUuU 
— Suit for dtssolviion — Vamages claimed 
against co-respondent.] — Where on a 
I petition tor divoroe damages are 
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ululmt'd agamst co-resp. pnmd facte 
proof of marriage, if nob rebutted, is 
buflluiont to lueoi the strictness ot proof 
lequired in the orimmal conversation 
pluiso of the proceedings. — Kmoht tj. 
HNicmi & OWENS, [1^5] 2 D. L. R. 
4U7 : 1192.S1 1 W. W. R. 824.— CAN. 

PART Xlll. SECT. 11. SUB-SECT. 3. 
—A. 

4381 iii. .]— Sects, .'ll & 62 of 

the Indian Divorce Act contain the 
law upon the question whether a resp. 
or oo-resp. can give ovidonoe against 
Ihomselves of adultery. — BONlflEM v. 
Ka Tkommon (1929). I. L. R. 57 Calc. 
1159.- IND. 

PART XIII. SECT. 11. SUB-SECT. 8.— 
B. (b). 

4384 i. " Proceeding instituted in 
coHsegaence of adultly *' — Suit for 
nullitp. ]— In a suit for nullity petitioner 
may be compelled to answer questions 
tending to show that he has oommltted 
adultery.- W. v. W., [1926] S. A. S. R. 
425.— AUS. 

PART Xlll. SECT. 11. SUB-SECT. 5. 

h I. .] — In a suit by a 

husband for divoroe. letters written 
by the wife to co-resp.. but not delivered 
to him. are not made evidence of 
adultery admissible against oo-resp. 
by Ceylon Evidence Ordlnaaoe. 1896. 
8. 9. The fact that oo-resp. ’a counsel 
haa based questlonB in croBs-ezamlna* 
tlon upon tho contents of the lettore. 



VoL ZZm.— Hustaad and Cates 4406a-47«7la. 


4406a. SubsUtuted service of petttlon on 

resTODdent Sc co-respondent.] — ^Tuir v. Tutt 
& Wood (1928), 165 L. T. Jo. 55. 

4422. Add, Annotation : — ^Dlstd. Prearer v. Preaer 
(1920), 134 L. T. 670. ^ 

4427. Add. Citation : — 11 W. R. 86. 

4484. Add. Annotation : — ^Refd. Capron v. Oapron, 
[1927] P.243. ^ * 

4489. Add. Annotation: — Consd. Cavendish v. 
Cavendish, [1926] P. 10. 

4442. Add. Annotation: — ^Refd. Bosworthick v. 
Bosworthick, [1927] P. 64. 

4447a. .] — In undefended petitions for divorce 

the ct. should not bo asked to act on evidence 
identif 3 ring reap, by photograph when per- 
sonal identification by witnesses could easily 
have been effected. — Practice Note (1925), 
159 L. T. Jo. 96. 

4481a. .] — Wilson r. Wilson & Berry 

(1929), 73 Sol. Jo. 284. 

4609. Add. Annotation: — As to (1) Consd. Wright 
(H. S.) & Webb v. Annandale, [1930] 2 
K. B. 8. 

4686. Add. Annotation : — Refd. Sloggett v, 

Sloggett, [1928] P. 148. 

4660. Add. Annotation : — As fo (1) Refd. Statham 
V. Statham, [1929] P. 131. 

4671. Add. Annotations : — ^Mentd. Welton v. Wcl 
ton, [1927] P. 162 ; Statham v. Statham, 
[1929] P. 131. 

B. By Whom Assessed (Vol. XXVII., p. 452). 
After the cross-reference add as follows ; — 

4677a. By court.] — ^The ct. has power to direct 
that damages shall be assessed by a judge 
alone, unless one of the parties applies for 


trial by jury. The praotioe is now regulated 
by R. S. 0., Ord. 86, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 30 (b).— B edford v. 
Bedford Sc Powdrill (1926), 96 L. J. P. 
22; 186L. T. 883. 

4746. Add. Annotation: — Generally, Refd. Bos- 
worthick V. Bosworthick, [1927] P. 64. 

4752b. Void second marriage— Reference in 

decree nisi dissolving first marriage refused.) - 
IIbwett V. Hewett Sc Dufin (1929), 73 
vSol. Jo. 402. 

4768a. As res Judicata.) (1) A findlnj? 

of adultery as a fact on winch a decree nisi 
has proceeded is not res judicata, so that it 
cannot subsequently be ({uostioxK^d m the 
l)i\orce Div. in any event, nor is rosoit to tho 
Ct. of Appeal the only ineaus ol leviowing it. 
The decree msi lesonibles any other ordei 
nwi in that it proceeds merely upon tho 
materials bof(»re the ct. at the time of its 
pronouncement Sc cause can bo shown against 
it bomg made absolute. (2) Tho king’s 
Proctor, not being a party to tho sud us 
oiigmaJly constituted, cannot resort to tho 
Ct. of Appeal, but if ho comes to the con- 
clusion that tho decree has been obtiiined 
contraiy to the justice of the case he must 
intervene & show causi* against making the 
decico absolute^. For that puri)OBO ho may 
tall Ircsli evidence to show that there has 
been no adulteiy notwithsUinding the 
pievioub Imding in tlie ailiimative. - - 
ClIALMi.Rs V. (’IIALMLRH, [1939) I*. 151, 09 
\j. J. 60 ; 112 h. T 051 , 40 T. L. It 209 ; 
74«ol. Jo 210. 

4/767a. Effect ol— On status of parties.] — A 

decree fot restitution of conjugal rights with 
the usual finding that the parties to tho suit 


which had propcily houu admitted us 
evidence against the wife, docs not 
make tho letters evidence against co- 
resp —G abriel V Euatamby, 119261 
A. C. 1J3 , 95 L J. P. C. 9 ; 134 
L. T. 200 — CEYLON. 


h 11. Letters to huslmnd from 

alleged adulterers Taken from htisband’a 
deiie by wife ] — Held • admissible — 
LiQimiBARr V Liohtheakt, (19271 
1 I). L. H. 386 ; 11927] 1 W W. R. 
393 : 21 Saak. L. K. 300.— CAN. 


m I. .] — The pursuer In an 

action of divorce for adultery, instituted 
in 1923, reclaimed against an inter- 
locutor, pronounced in 1927, which 
assoilzied defender Sc oo -defender. 
Beforo the case was put out for hearing 
In the Inner House, pursuer presented a 
note, in which she asked leave to amend 
her record. Sc to lead evidence regarding 
certain incidents which ooouired in 
1925, for the purpose of throwing light 
upon the relations of defender Sc oo- 
defender prior to the date of the action. 
The ct. in the exercise of Its discretion, 
granted the leave craved — Ross v. 
Ross, [1928] S. C. (Ct. of besa ) 600. — 
BOOT. 


ss. Admissions — Of aduUery — By 
wife — Bastardiaxng ojOrspnrv. J— Ad- 
nusslons by a wife, that the father of 
a child bom to her during the marriage 
was not her husband . — HeU : wyelv* 
able in evidence, so far as they did not 
relate to non-access. — J ustick v . 
JusnOB, U9851 8. A. 8. R. 278.— ADS. 


PART XIIL SECT. 11. SUB-SEOT. 12. 

4456 il. .J— Dahlbbbo V. 

SWAMBO^ [19271 3 D. L. R. 669 ; 
[19271 l^.W.R. 617; 21 Sask. L. R. 
388.— CAN. 


PART Xlll. SECT. 12, SUB-SECT. 2. 

4480 i. When itartus abr(Hid~l\ti- 
honcr unabU to afford covimisHiun j - 
In view of tho special circuinsUtuci h of 
the present undeft tided udion for 
divoTco Sc tho nature of tho evidence 
sought to ho odduc^^d by tho altldavits 
in quostlon, held that tho cast was a 
propel one in which to allow idtf to 
give atltdavits evidence of adultery 
'Iho wltueswH wore all Itvliig in 
Eugloud Sc pltr had not tho iiuaus to 
enable her to socuro their atUMiduiu^o 
or to in<K«t the oxitcnso of obtaining 
their evideiti^ by commission.- Itn k 
V lUcE Sc I’KESeoTi, (19291 J IJ L R 
345 , 1 W. W. R, 713 , 23 S. L R 
484. -CAN. 


PART Xlll. SECT. 13, SUB-SECT. 3. 

4608 I. Witness out of the juris- 
diclwn.\ — Held. in an action of 
divorco under the provisions of Con- 
jugal Rights (Bootland) Ameudmuul 
Act, 1861, 8 13, Sc Evidence (Scotland) 
Act, 1866, B 2, it was within tho com 
petenoo of tho Lord Ordinary to grant 
a commission to examine witnesses in 
England, oven though tho evidence of 
those wltnossos might, apart bom tho 
pursuer's own ovldenoc, bo 8ut> 
stantlally the whole ovidonce adduc'd 
in tho case ; 8c. in accordance witii 
established practice, tho poverty of 
the pursuer was per se a spocial caubc 
within Evidenoe Act, 1806, s 2, fur 
granting such a commission. — Lausos 
V . Lawsov, [1939] S. C 18.— SCOT. 


PART XIU. SECT. 16. SUB-SEOT. 2.— 
A. 

g i. WUhdrascal at trial— Order 

dtrecting husband to pay vnJUrim costs 
not affected.h--CAMRX7D v Camrud 
(Bask.), (1927) 4 D. L. R. 305 , [1927] 
2 W. W. H. 759.— CAN. 
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PART XIII. SECT. 16, BUB-SECT. 6. - 

A. 

4670 i. (Jeneral rufel-Tho fuctois 
to 1)0 lunsldorod In giuudtig daniiigoH 
against c o-rosp. are ( 1 } the oclm*! value 
of the wife to Ute hushuud , (2) tlu 
injury to his leulings tho blow to bis 
marital honoui Sc tho huit to his 
matrimonial Sc family life — Haynus 

0 UAYtihM (Kask ), [lU2bJ 4 D L R. 
473 ; [1920] 2 W W R 72t> — CAN. 

PART XIII. SECT. 16. SUB-SECT. 5.— 

B. 

tb. By jury ] It is not tho law in 
Haskatchowau that duuniges against 
(o-jcvsp. must bo assobsed by a Juiy. — 
Riuisr V Ril>ii.tt, 11U2 j] 3 1) L. R. 
370 , [19251 1 W. W. R. 1051, 10 
Bask. L. R. 384.— CAN. 

PART Xlll. SECT. 16. SUB-SECT 5. 

D. (b). 

4686 i. hot punUivi ] Kidkk t 
ItlDKIl, 11925J 3 D L it 370 

1 W W R 1051 , 10 Sahk L It 3«1. 
—CAN. 

4685 11. . ] — Tua V 111 k 'J j ham h.n 

Sc Lamb, [1025] N. / L. R j M N Z. 

PART XIII. SECT. 16. SUB-SLCT. 5. - 
D. (c). 

4690 1. Whether bar claim for 
damages — Illicit rebdutuslap amtinued 
after lenowlrdge ]- t-o-miip 's conduct 
in continuing adulterous lelations with 
resp. after ho tiocame aware that she 
was married — Held • to doprive him 
of any piutcctlou with lespeot to 
immunity from damages to wnloh his 
prior ignorance of her married staN) 
might have entitled him. — Hatnes i. 


Uaynks (Sask.), (19201 4 D. L I. 
473 . [1926] 2 W. W. R. T“ 


. 726.— CAN 



Cases 4767a— 4909a. English and Empire Digest Supplement. 


are husband & wife, though it may not 
directly affect, their status, noverweless 
proceed upon the basis of their status being 
thus conclusively established inter partes, 
Besp. in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit 
lor nullity of the marriage, in whicn bigamy 
is alleged to have been in fact committed by 
one of the parties to it, does not, after this 
finding of its validity as between them, 
afford any exception to the general rule of 
cstop^l. — ^Woodland v. Woodland (other- 
wise Beun OR Barton), [1928] P. 169 ; 97 
L. J. P. 92 ; 139 L. T. 262 ; 44 T. L. B. 496 ; 
72 Sol. Jo. 803. 

-^n-notoffon Eefd. PapaAopoulos t>. Papadopoulos, [1930] 
P. 56. 

4773a. .]— Where there has been, in fact, a 

ceremony of marriage A; there is issue, 
although the marriage be afterwards declared 
null &> void, the ct. has jurisdiction, on 
pronouncing the decree of nullity, to make an 
order for the custody of the child or children 
of the union imder the terms of Supreme 
Court of Judicature (Consolidation) Act, 
1926 (c. 49), s. 193, & not merely an order 
for its, or their, core & control. — Le Mesurier 
(OTHERWISE Gordon) v. Le Mesurier (1930), 
99 L. J. P. 33 ; 142 L. T. 496 ; 46 T. L. B. 
203 ; 74 Sol. Jo, 77. 

4700. Add, Annotations : — Refd. Bosworthicx v. 
Bosworthick, 1 1 927 ] P. 64 } Hyman v. Hyman, 
Hughes V, Hughes (1928), 189 L. T. 416. 

4887. Add. Annotation: — As to (2) Refd. Darn- 
borough V. Damborough & Smith, Clare 
Intervening (1926), 96 L. J. P. 24. 

4845. Add. Annotation : — Refd. Capron v. Capron* 
[1927] P. 248. 

4848a. Wife’s petition — Woman charged with 

adultery added as respondent.]— If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(ConsoUdation) Act, 1926 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 
limited to her separate estate. — Pepper v. 


Pepper & Baeer (1926), 96 L. J. P. 17 ; 136 
L. T. 224 ; 43 T. L. B. 1. 

4848b. .]— Davis v. Davis & 

Helbinq, No. 3636a, ante, 

4866. For first catchword ” read “ Petition 

successful.** 

4872a. .]— P V. P (1929), 73 Sol. 

Jo. 144. 

4878a. .]— P. V. P. (1029), 73 Sol. 

Jo. 144. 

4882a. .] — Whore a wife’s petition is dis- 

missed, the facts that secui’ity for the wife’s 
costs has been ordered, & that the conduct 
of the wife’s solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife. — Baldwin Baper v. 
Baldwin Baper & Metz, Baldwin Baper 
V. Baldwin Baper (1926), 42 T. L. B. G19. 

4884. Add. Annotation: — As to (1) Refd. Welton 
V. Welton, [1927] P. 162. 

4009a. To secure wife’s costs — Undefended 

petition by wife —Subsequent defence on 
admission of adultery by wife.] — On the 
abandonment by a wife of her prayer in 
a petition for the dissolution of her marriage, 
which petition was originally undefended, 
her husband, by leave, filed an answer alleging 
adultery admitted by his wife as her reason 
for having her prayer struck out. The 
registrar refused to make an order for securing 
the wife’s costs on the fact of the wife’s 
admission being brought to his notice. At 
the trial of the suit on the husband’s prayer 
the ct. granted the husband a decree nisi & 
made an order for the wife’s costs ** in the 
ordinary way.” A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for security had not been made : — 
Held : though solrs. acting for a wife must 
avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, until his wife’s admission of adultery, 
had desired the success of his wife’s suit, & 
therefore the ct. directed, in the exercise of 
its discretion, that the husband must pay 
his wife’s costs properly incurred up to 
service of the summons for leave to file an 


PART Xlll. SECT. 17, SUB-SECT. 2. 

a i. Oranted when divorce decree 

refused .] — Although a claim for dlvoroo 
is withdrawn at the trial, pltf . Is entitled 
to ludioial separation where the evi- 
denoo warrants tho granting of it & 
Justifies the ot. in disregarding a 
separation agreement between tho 
parties. — Oamkud v. Oamrud (Sask,), 
11927] 4 D. L. 11. 365 ; [1927] 2 

W. W. R. 759.— CAN. 

e I. Necessity for service .] — A 

decree nisi in a divorce action should 
be promptly issued & served, whether 
it contains any special terms or not. — 
OUVKU V. OiJVRR, [1928] 4 D. L. R. 
560 ; [1928] 3 W. W. R. 33.— CAN. 

PART XIII. SECT. 18, SUB-SECT. 3.— 


r I. .] -Although the 

question of costs is within tho dls- 
oretion of the ct., it seems to be a rule 
of practice that a wife found guilty 
of adultery who unsuccessfully appeals 
against the Judgment should not 
get her costs of snoh appeal unless 
she shows special ciroomstanoea. — 
Whauton V. Whabton & Young, 
[1928] B. R. Q. 251.— AUS. 
r ii. Dismissal of suit on ground 


of absence of jurisdiction.]-^Held : it 
was not competent to award expenses 
to a wife, where tho suit had been dis- 
missed on the ground that the ot. had 
no Jurlsdlotion, Sc, the husband had 
not appeared to defend. — K eixt v. 
KELLY, [1928] S. C. 48.— SOOT. 

B i. Discretion of judge ,] — Tho 

general rule governing the exercise of 
the trial Judge’s discretion under K. B. 
rule 623 to award costs to a wife who 
has unsuooessfuJly prosecuted a matri- 
monial action is that she is entitled to 
costs unloBS in his opinion her solr. 
had not reasonable grounds for 
believing that he was prosecuting a 
just cause. Semble : there should be 
an exception where tho wife is possessed 
of a separate estate. The discretion 
glvon the trial Judge by rule 623 to 
award costs to an imsucoessful wife is 
not dependent upon costs having boon 
I>aid or secured to her \mder the 
l)rovl8ion8 of K. B. rule 622. — Hornby 
V. Hokvby (Bask.), 11929] 4 D. L. K. 
406 ; 2 W. W. R. 625.- CAN. 

PART Xlll. SECT. 18, SUB-SECT. 8.— 

0. (b). 

% i. .] — ^Although a divorce 
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petition by a husband is dooided in his 
favour, the wife is entitled to her costs, 
if sho has bad them secured Sc her 
defence has been bond fide . — Knioiit 
V. Kkioht & Owens, [1925] 2 D. L. R. 
407 ; [1925] 1 W. W. R. 824.— CAN. 

b i. Costs not secured .] — A wife 

who is unsuccessful in defending a 
divoroo action is not entitled to costs 
where she has not had them secured. — 
Johnson v. Johnson & Ericksen, 
[1928] 3 W. W. R. 674.— CAN. 


PART XIII. SECT. 18, SUB-SECT. 3. 

— D. 

4910 i. Disallowance of wife’s costs — 
Misconduct of solicitor .] — It is not a 
Bufiicient ground for refusing to make 
an order against a husband for the 
payment of his wife’s costs of a suit 
for divorce, whether she be petitioner 
or teem., that she had been unsuccess- 
ful. Tho true tests is whether her solr. 
has been guilty of Improper conduct 
iu initiating or defending the suit on 
her behalL —Stratton v. Stratton 
Sc PabXTN, [19281 S. A. S. R. 245.— 
AUS. 



V6L XXVU.— Husband and Wife. Cases d900a— 5121 


answer. — Goddard v. Goddard (1929), 140 
L. T. 472 ; 46 T. L. R. 229 ; 73 Sol. Jo. 174. 

4918. Add. Afinotation : — Consd. Johnstone v. 
Johnstone, [1929] P. 105. 

4926a. .] Dwis v. Davi'^ (I!),30). 

74 Sol. Jo. 123. 

4943. Add. Annotaiion : — Mentd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

4960. Add. Annotation : — Expld. P. v. P. (1029), 
73 Sol. Jo. 144. 

4985. Add. Annotations As to (2) FoUd. Earl v. 
Earl & Kyle (1926), 96 L. J. P. 23. Reid. 
Horwood V. Statesman Publishing Co. (1929), 
98 L. J. K. B. 460. 

4985a. .] — Where an order has 

been made “consolidating” a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruelty & adultery, & the two suits have 
been tried together, the ct. has no power 
under .Tud. (Consolidation) Act, 1926 (c. 49), 
8. 50, to order co-resp. to pay the costs of 
the wife’s suit to which he was not a “ party.” 
— Earl v. Earl & Kyle, Earl v. Earl 
(1926), 96 L. J. P. 23 ; 136 L. T. 383. 

4985b. Cross charges by wife.] — If a wife makes 
cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 
int<»rvening being dismissed from the suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can bo condemned in the whole of 
the costs, including those of the intervener. 
— Darnborough V. Darnborough & Smith 
(1926), 96 L. ,T. P. 24 ; 136 L. T. 384. 

5049a. Not cited — Same name as person cited.] 

— In this petition by a wife for divorce a 
woman intervened who had not been served 
with the petition Sc against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs. — Darn- 
borough V. Darnborough (1929), 141 L. T. 
610 ; 45 T. L. R. 603 ; 73 Sol. Jo. 314. 

5050a. Profit costs — When ordered.] — 

Gribble V. Gribble (1929), ’45 T. L. R. 192 ; 
73 Sol. Jo. 61. 

5067. Add. Annotation Refd. Sloggett v. 

Sloggctt, [1928] P. 148. 

5068. Add. Annotations : — Consd. Hyman v. ' 

Hyman, Hughes v. Hughes (1928), 139 L. T. > 
416. Refd. Statham v. Statham, [1929] 
P. 131. 1 


5068a. Time for Investigations not limited.];— 

Mackenzie v. Mackenzie (1928), 72 Sol. Jo. 
400. 

5070. Add. Annotation .‘—Consd. Sloggctt t*. 
Sloggett, [1928] P. 148. 

5071. Add. Annotation : — ^Mentd. A.-G. for Alberta 
V. Cook, [1926] A. C. 444. 

5074. Add. Annotations : — Refd. Sloggett v. Slog- 
gett, [1928] P. 148. Mentd. Republica de 
Guatemala v. Nunez, [1027] I K. B. 669 ; 
Nachimson r. Nachiinson. [1930] P. 217. 

5076. Add. Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5076a. .] — The intervention of &, If necessary, 

the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decree 
nisi, is not limited to cases of suspected 
collusion. — Sloggett v. Sloggett, [19281 P. 

I 148 ; 97 L. J. P. 71 ; 130 L. T. 238 ; 44 

I T. L. R. 394 ; 72 Sol. Jo. 102. 

1 .tmwtatum Refd. (MarkMoa v. ClarkKon (lU.'MOt HS L. T. 

5076b. Suppression of fact or falsehood by petl* 
I tioner Where exercise of discretion of court 
1 desired.) Aptei> v. Apted Sc IJijhr, Nt). 

1 3449b, ante. 

i 5103. Add. Annotation : -Refd. Apted v. Apted 
Sc Bliss, [19301 P. 240. 

5112. Add. Annotation : — Refd. Sloggett v. 

Sloggett, [1928] P. 148. 

5115. Add. Annotation: -Refd. Apted v. Api<'d 
A Bliss, [1930J P. 246. 

5117a. .] - Ai*tki> v. Aptod A Bliss, 

I No. 3419b, ante. 

I 5121a. Concealment as ground for refusing to 
exercise discretion.] -If a pctii inner stroking 
a decree on the ground of tlio adultt'ry of tin* 
resp, has hims<*lf been guilty of adultery, 
complete frankness in the disclosure of it is a 
paramount condition of the exercise of the 
discretion of the ct. in his favour. Although 
the facts are such as might warrant the 
exorcise of the discTetion, if disclosed as 
material facts at tlie hearing of the suit, 
their suppression then Sc the denial of them 
when set up in subsequent proceedings os 
cause for not making the decree absolute 
render the exercise of the discretion in such a 
('ase miscliievouH as an encouragement to 
perjury.- -S'FUARt v. Stuart Sc Holden, 
[19301 P. 77 ; 99 L. J. P. 17 ; 142 J.. T. 359 ; 
46 T. J . R. 132 ; 71 Sol. Jo. 68. 

5124. Add. Annotaiion : -Refd. Api<*d v. Apted 
Sc Bliss, [19301 P. 216. 


PART XIII. SECT. 18, SUB-SECT. 3.— 
F. (c). 

4963 i. PeiUi<m by husband- Wife 
proved innocent.] — Held: K. B. Rule 
951 was uoc applicable, & full costa 
Hhould bo paid to the solr. of the 
snccoaafizi wife. — Pbebtow v. Pbkston 
& Moxlkt, [ 1925 ] 4 D. L. It. 1013 .— 
CAN. 

PART XIII. SECT. 18, SUB-SECT. 4.— 

B. 

f. Read now “ 4964 i.’* 

4964 il. a. P. CnoasB v. Citosas Be 
Hkath (1926), 28 W. A. L. R. 10.— 
AUS. 

PART XIII. SECT. 18, SUB-SECT. 4.— 

C. (e) i. 

5020 1. Effect of knotcUdoc^LUdrilUy 


of co-respondent for whole costa .] — If 
co-resp. knew that the woman was 
married Be a divorce is jrmnted, ho is 

1 iable for all the coats of the prooeedinss, 
Including those which the husband 
has been compelled to pay the 'vifoj— 
Kvio/rr v. Knioht Bl Owkvs, f l 

2 D. L. R. 407 ; [1925] 1 W. W. It. 
821.— CAN. 

PART XIII. SECT. 18, SUB-SECT. 7. 

6086 i. — -J 

EIXIOTT V. Eixiorr (Man.), liy2?J J 
I). L. R. 700 ; 3 W. W. It 169 - CAN. 

PART XIII. SECT. 20, SUB-SECT. 1. 

5098 I. King** Proctor.]— Tho King’s 
Proctor can intCTvene in an action for 
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divorce in tho Supreme Ct. of Alberta. 
Be can so intervene on the ground of 
collusion or on the ground or material 
facts not brought before the ct.— - 
Eixowum e. Elkowkch, [192.5] 4 

D. L. It. 1037 ; [1925] 3 W. W. It. 706 : 
affg., [1925] 3 D. L. It. 676 , [1925] 
2 W. W. R. 486.— CAN. 

1 PART XIII. SECT. 20, SUB-SECT. 8.— 

' A. 

ad. Decree obtained by evidence 
" framed up ” between defendant A da- 
tective employed by petUumer .'] — Held .* 
the decree sboold be rescinded, even 
though neither petitioner nor her aolr. 
, were implicated in the “ trame-up ” — 
ROBSKLL V. BCBSKLL SC MoKBNNA (NO. 
1 2) (Man.), [1927] 3 W. W.R. 297 .— CAN. 



Cam S188— fiSSfia. Ekoush asj) Empjse Dioest Sufflehbnt, 


5188. Add, Annotation: — Consd. Apted v. Apted 
& BUss, [1930] P. 240. 

5169a. Fresh evidence disproving adultery — ^Not- 
withstanding finding of adultery.] — CHAXJfEius 
V, CuAiMEBB, No. 4763a, ante. 

5162a. Co-respondent not a party to 

intervention.] —Where a decree nisi of divorce 
was rescinded on the King’s Proctor’s plea, 
to which co-resp. was not a party, & co-resp. 
applied to have the damaees which he hi^ 
lodged in ct. paid out to him, the ct. held 
that it had jurisdiction to deduct therefrom 
the costs of the King’s Proctor’s intervention, 
but on the facts refused to allow any such 
deduction from the money lodged in ct., & 
ordered that the money be paid out to 
oo-resp.’s solrs. — Grayson v. Grayson & 
Sebright (1930), 47 T. L. B. 36; 74 Sol. 
Jo. 803. 

5163a. .] — Hedderwick v. Hed- 

DERWICK (1930), 74 Sol. Jo. 863. 

5194a. Not King’s Proctor.] -Chalmers v. Chal- 
mers, No. 4763a. ante. 

5197. Add. Annotation: — Refd. Fletcher v. 

Fletcher, [1928] P. 20. 

5209. Add. Annotation Mcntd. Hyman v. Hyman, 
[1929] A. C. 601. 

5286. Add. Annotation : — Refd. Woodland v. 
Woodland (otherwise Belin), [1928] P. 169. 

5271a. .] — Miller v. Millbi (1928), 

72 Sol. Jo. 206. 

6271b. Who may apply — ^Respondent.] — ^Miller 
V. Miller (1928), 72 Sol. Jo. 206. 


5275a. Dependent on subsisting marriage.] — 

Pastrb V. Pastrb, No. 6320b, post. 

5820a. Decree of competent court terminating 

marriage — ^Foreign court.] — Weiss v. Weiss 
(1908), cited [1930] P. 82. 

AnnoUdvon . — Consd. Pastre v. Pastre, [1930] P. 80. 

5820b. Necessity for application for 

discharge.] — The basis of a v^e’s right to 
receive permanent alimony from her husband 
is that the marriage is subsisting &, that she 
is still a wife. If after a decree for judicial 
separation &, an order for the payment of 
alimony the marriage is put an end to by the 
decree of a ct. of competent jurisdiction the 
status of the woman as wile & her conse- 
quential right to almiony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge. — 
Pastre V. Pastre, [1930] P. 80 ; 99 L. J. P. 
20 ; 142 L. T. 490 ; 46 T. L. R. 176 ; 74 
Sol. Jo. 76. 

5822a. To vary consent order — Order con- 

taining “ liberty to apply.”] — Abbott 
Abbot'T (1930), 170 L. T. Jo. 516. 

5327. Add. Annotation : — Generally t Refd. Hyman 
V. Hyman, [1929] A. 0. 601. 

5382. Add. Annotations : — Consd. Gandy v. Gandy 
(1885), 30 Ch. D. 67. Dbtd. Hyman v. 
Hyman, [1929] A. 0. 601. Refd. May v. May 
(1929), 98 L. J. K. B. 770. 

5S85a. Security for payment — No jurisdiction to 
order.]- B. v. B. (1929), 73 Sol. Jo. 334. 


PART XIII. SECT. 20. SUB-SECT. 4.— 

A. (K) a. 

•f. VMucccsgful allegation of col- 
higion.] — If, on an Int<orvoniion by tho 
Kiiiflr’H Proctor, the allcfrat ion of 
oolbiNlon foilA, tho praotlco in England, 
tbiit tho King’d Proctor In not entitled 
to costs, is not ueoessarily applioablo 
In the Supreme Ct, of Alberta.- - 
Elkowrou V. TtLKOwjcoJi, [1925] 4 
D. L. 11. 1037 ; [19201 S W. W. II. 
705.— CAN. 

PART XIII. SECT. 21, SUB-SECT. 3. — 

B. (a). 

Rj. JiefuMl of trial judge to 
infer adulterj/.J — Appeal dismlaaod. — 
Hkndkrbon V. Hendei»on & McEat, 
11927 J 3 D. L. U. 846 : [1927] 2 

\V. W. R. 473 ; 21 Sask. f.. R. 675.— 
CAN. 

PART XIII. SECT. 21. SUB-SECT. 4. 

•k. Action for declaration that decree 
wnd for uxint of juriadu^lon.] — Aotion 
for a declaration that two decrees 
ordering Judicial separation & awarding 

f >ermanent alimony were nail & void 
or lack of lurlddiotion, dlsralssed. — 
Olaman V. Clamamt (No. 2) (1926), 
35 B. C. R. 141.— CAN. 

PART XIII. SECT. 22. SUB-SECT. 1.— 
A. 

111 . In decree ofjudioiaJ aeparalion .] — 
An award of permanent alimony may 
be made in a dooroe of Judlolal separa- 
tion itself. — W edlbt V. Wedley. 
[1926] 3 W. W. R. 46.— CAN. 

•p. Effect of^Wife not debarred from 
fuing caveat under Hometdeada Ad, 
It. 8. S., 192(i (c. 69).>^Jir Lonnem 
[ 1926] 1 D. L. €7279; (19!^ 
1 W. W. R. 134 ; 20 Sosk. L. R. 275, 
CAN. 

tq. Not defence to aj 


rdief 


dieaticnfor 

^ 1920 <c. 73).1^2ee LoNNiS 

O^EAi, (19281 1 D. L. R. 979 ; [1926] 

0 / 5 ' 

•r. Suit for alimony— ~No juris- 


diction to order wife to leave huahand,] — 
A Judge awarded a wife alimony. Sc 
also expressed the opinion that it 
would bo bettor for the parties to live 
apart fur a time at least. 7'ho formal 
judgment contained a clause adjudging 
that pltf. vacate the premises . - 
liild ' the ct. has no power to order a 
'nife to leavo her husband’s roof , Sc 
even if Jurisdiction existed. It would 
not be oxuroisod at the instonoe of tho 
wife against the protest of the husband. 
- S<orr Vs SooTT, [1930] 1 U. L. It. 
53 ; 64 O. L. R. 422.— CAN. 

PART XIII. SECT. 22. SUB-SECT. 1.— 

C. 

6282 I. After decree of judicial 
separation — By applicaiion in chambers. J 
— Camrud V. Camrud (Sask.), [1927] 
4 D. L. R. 365 ; [1927] 2 W. W. R. 
759.— CAN. 

PART XIII. SECT. 22, SUB-SECT. 1.— 

D. (a). 

o i. .] — On an application for 

permanent alimony the ot. should not 
recognise any right in the husband to 
reduce his income by retaining unsale- 
able & unproductive real estate Sc 
paying taxes Sc interest thereon : but 
it should be astuto to frustrate an 
intention to make such payments the 
means of esoaping payment of alimony. 
—Newton v. Newton (Maiy, [1927] 
1 B. L. R. 756 : [19271 1 W. W. R. 106. 
—CAN. 

PART XIII. SECT. 82, SUB-SECT. 1.— 

D. (0). 

e i. .] — Macintosh e. 

Macintosh (N. B.), [19271 S D. L. R. 
1 1 90.— CAN. 

• II. " - ■ “ .] — Whore the wife 
was a school teacher, the ot. awarded 
her one-half of the joint income leas 
the amount of her salary. — Newton v, 
Newton (Mon.), (192TJ 1 D. L. R. 
706 ; 11927] 1 W. W. H, 100.— CAN. 

Rt. No fired proportion of joint 
xncome.\ — There is no fixed rule as to 
what proportion of the Joint incomes 
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of the husband Sc wife should be 
allowed as permanent alimony to an 
innocent wife. Moreover, since imder 
Domestic Relations Act, 1927, o. 5, 
the otnount of alimony is in the 
discretion of the judge, any rule based 
on the practice of the Ecolesiastlcai 
Courts is not applloable in Alberta. — 
Harry v Harry (Alta.), [1929] 4 
D. L. R. 997 ; 3 W. W. H. 342.— CAN. 

PART XIII. SECT. 22. SUB-SECT. l.—P. 

5325 ii. Facts discovered after 

trial.] — Amount of permanent alimony 
Increased on consideration of facts 
discovered after the trial. — Wedley 
V. Weducy, [1925] 3 W. W. R. 46.— 
CAN. 

5328 1. Reduction — Husband's means 
reduced.] — ^Maokinnon «. Mackinnon 
(1924), 58 N. S. R. 220.— CAN. 

PART XIII. SECT. 22. SUB-SECT. 1.— 

• G. 

5333 i. Payment of arrears — Whether 
enforced .] — Patterson v. Patterson. 
[1928] 4 D. L. R. 793 ; 03 O. L. R. 
97.— CAN. 

PART XIII. SECT. 22. SUB-SECT. 1.— 

K. 

sv. Order for sale of husband's land — 
Amount recoverable.] — Pltf., In Feb. 
1924, recovered a judgment against 
deft, for alimony. Payments under 
the judgment being in arrear, pltf., 
in 1928, applied for an order for leave 
to sell deft. ’8 interest In certain land 
in order to satisfy the arrears. It 
appeared that deft. Sc pltf. bad lived 
together as man Sc wife for about a 
month at the end of 1927. Pltf. 
swore that deft, lived with her during 
this month at her parent’s home. Sc left 
her early in Jan. 1988, Sc she had not 
lived with him sinoe. Deft, swore that 
his home had been Sc still was open lor 
her to return to at any time. Sc that 
it was at his home that they lived 
together for a month : — Hdd : pltf. 
was entitled to an order for sale, but 
the amount recoverable must be limited 
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K, Enforcement of Order (Vol. XXVII., p. 600). 

After “ Injunction — Restraining husband from 

receiving legacy]” add “ Restraining 

husband from receiving dividends.] — See 
No. 5995a, poet” 

6856a. Object of Supreme Court of Judicature i 
(Consolidation) Act, 1925 (c. 49), s. 190— | 
Final determination of financial arrangements | 
of parties.] — The intention of above sect. iH 
finally to determine, as far as possible, the 
financial arrangements of spouses whose 
marriage has oeen dissolved. The pro- 
visions of sub-sect. 2 of the same sect, with 
regard to payments for maintenance & their 
variation apply in the case of a resp. husband 
whose income is a fluctuating one, but not to 
cases in which the figures denote a set htait‘ 
of affairs & disclose no present case for the* 
making of any order for the maintenaniM* ot 
the wife. In cases of the latit‘r debcriiition 
liberty to apply for maintenance at a futui c* 
date when tlie means of the husband ma\ ht- 
increased should not form part of the or<lei 
Stephen v. Stephen, ri930j P. 2<)9 ; 99 
L. J. P. 143 ; 143 1.. T. 632 ; 46 T. J.. H 
622 ; 74 Sol. .Jo. 736. 

5360a. On lunacy of husband.] — The jurisdiction 
in lunacy to appoint a receiver of the est.ite 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against 
his estate, including claims arising in tho 
Divorce Div. Although the primary duty 
of those concerned with the care of a persfin 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1926 (c. 20), s. 171, to direct 
a settlement of the property of a lunatic or 
defective, tho Divorce Div. is not th**rcby 
discharged from the duty of providing for tin* 
permanent maintermnee of a petitioning wife 
out of tho estate of 'a, husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband Ac pending his 
incapacity, & the Divorce Div. ajiprovc llie 
quantum of the order, the proper coimse, on 
application in tliat Div. by the wife for 
permanent maintenance, is to order it to bo 
secured to her at the rate ordered in lunacy 
so far as the husband’s means permit & 
without prejudice to any further order in 
lunacy, tho security not to be enforceable 
pending subsistence of the order in lunacy, 

A should it subsist during tho life of the hus- 
band not to be enforceiuble till his death. — 

C. L. V. 0. P. W., [1928] 2 K. B. 223 ; 97 
L. J. P. 138. 

5364a. Delay.] — In allotting 

maintenance one of the statutory duties 
of the ct. is to have regard “ to the conduct 
of the parties.” If a wife obtains a decree in 
an imdefended case it does not necessarily 
foUow that her conduct, for example, m the 
matter of delay, was approved by the trial 
jud^. Even if the judge disapproved of 
the delay, he still had a discretion to pro- 


nounce the decree. In an undefended case, 
therefore, ou imegations of unreasonable 
delay being made in tho maintenance pro- 
ceedings, sufficient evidence must be received 
to enable tho ct. properly to determine 
whether tho allegations are establislied A, 
if so, how if at all the conduct in question 
should affect tho sum of money which tho 
husband should bo ordered to secure &/or 
U) pay. — CI1A.PPLE i>. CHAPPI.E (1929), 98 
L. J. P. 96 ; 140 L. T. 699 ; 46 T. L. R. 273 ; 
73 Sol. Jo. 207. 

5S65a. — — -- Before & after marriage.] 

Jfehl : tho words “ conduct of tho parties ” 
in Supremo ('oiirt of .ludicatim* (Con- 
boluiation) Act, 192.6 (<•. 49), s. 100 (1), 
rt'foiTcd to tho conduct both bt'foro & afti‘r 
the marriage. 

A pctitioniT having obtained a dc'croc* 
absolute for nullity of marriagi* prt^Hontfnl a 
petition under sect. J90 of tho 192.6 Act for 
permanent maintenance. Resp. in his reply 
made serums allt'gations of miscondiiet both 
befori' A after tho marriage against petitioner. 
IVtitioni'i* tiled an ut11da\it in which she 
loalt with the ullegatioim of iniHconduct. 
Tho registrar r«‘fiiHod leave U) resp. to tile a 
ri'joiTuior A diroiUnt tho alh^gations in tho 
answer as to imsconduct to bo struck out. 
On appeal the judge conlirmed tho registrar’s 
ord<r A direct eel i)etiiioner’s atlldavit in 
reply to h(‘ struck out. Ou aiipeal : -Held : 
the words “conduct of tlic parties” m 
sect. IJH) (1) ri'ferred to the conduct of tho 
parties both before A aftfT the marriage, A 
m exercising its (liscr(*tion under the sect, it 
was essential that tho ct. should havo befon* 
it all the relevant evidence of the conduct 
of the parties both h(*hu‘e A after tho 
marriage, 'riietefore, th(‘ order directing 
that the paragrajihs in resp.’s answer con- 
la unrig the allegations of miscimduct A the 
allldavit of piditioiier m reply should bo 
struck out must bo set aside A leave would 
be given to n‘Hp. to lile a rejoinder. -Hestall 
r. Rkstall, 11939] P. 189 ; 99 L. J. P. 123 ; 

1 1,3 lu T. 22.6 ; 16 T. L. It. 398 ; 74 Sol. Jo. 
.319, C. A. 

5373. Add. Annotation: — Apprvd. Hyman v. 
Hyman, [1929] A. 0. 601. 

5374. Add. A nnotaiion -Aa to ( 1 ) Apprvd. Ilyman 
V. Hyman, [1929] A. C. 601. 

5375. Add. Annotation: — Refd. Hyman v. Hyman, 
Hughes u. Hughes (1928), 139 L. T. 416. 

5382. Add. Annotahona : — Refd. (lilbey w. Gilbey, 
[1027] P. 197; Sheam r. Sbearn (1930), 143 
L. T. 772. 

5382a. .] - Although the considerations 

which applied in the EccJcsiastical (Ts. to 
aw'ards of alimony must have duo weight iri 
determining the proper aw aid of maintenance 
to a wife after a decree of divorce, t he assump- 
tion of a fixed aritli metical rule A an indis- 
pensable process of applying that rule is 
erronooiin, A disregards tlie duty imposed on 
the ct. by Jud. (Consolidation) Act, 192.6 

pi. .} -'I’ho ( f han power luider 

Divorce & Mutrimr)iilal Causes Act, 
192K, B. 33 (I), to make an order pro- 
viding for permanent maintenance A 
appiovlng a deed securing an annuity 
from resp. for the life of petitioner.- - 
UoND V. Bond, [1929 j N. 2. L. K. 900. 
N.Z. 


to tho arrears that acemed up to [ For ouiU of trife .] — Divorce A Matrl 


Deo. 1, 1927. — PArrBiwoN v. Patter- 
son, [1928] 4 D. L. R. 793 ; 63 O. L. R. 
97.---CAN. 

PART Xlll. SECT, as, SUB-SECT. 2.— 
B. 

6860 I. On dteeoluUcin of manriago— 


monlal Causes Act, 1908, s. 42. duui4 
not authorise the ct., where a «lecn*< 
for dissolution of marriage has lH*cn 
obtained by a husband aguin^t a wife 
to make an order on the husband for 
tho permanent mataitenantx* of the 
wife. — Harris e. Harris, {1926} N. /. i 
L. R. 274.— M.Z. I 
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(c. 49), s. 190 (1) & (2). Where the husband’s 
whole income has boon expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintenance ; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, & advantages incidental to her 
station in life. 

IVhere the husband’s gross income was 
£25,337 a year, derived mainly from his 
interest in a business concern, the registrar 
by his reiiort submitted that the husband 
should be ordered to secure to his wife, who 
liad divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 less tax, Ac to pay to his wife during 
th(‘ir joint lives the further annual sum of 
£500 h‘ss tax. The ct. confirmed the report. — 
Gilbev GiLuwy, [1927] P. 197 ; 96 

L. J. P. 55 ; 137 L. T. 31 ; 43 T. L. R. 283. 

6882b. .] — Resp., a husband, who had 

been divorced, re-married, Ac by an ante- 
nuptial settlement settled property, which 
included the matrimonial home & the chattels 
tliercin & the major part of his capita], on 
his wife in futuro. Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £1 lO for her 
son, when resp.’s annual income was about 
£1,600. Subsequently, when resp.’s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in flie amount of the order, on the 
ground that resp.’s moans had increased. 
Tlio registrar increased the order for 
permanent maintenance from £400 to £1 ,200 
a year, less income tax, Ac from £100 to £150 
a year, free of income tax, for the son : — 
Held: (1) rosp.’s moans had increased, as 
by sharing the advantages of the matri- 
monial Ijumi* as of rigid settled upon his wife, 
a larger port ion of the £1 ,500 unsettled income 
was left free to be dealt witli by him & by 
file ct. ; (2) the order could not bo made 
disregarding the settlement, which sub- 
sisted ; (3) an order .for permanent main- 
f^eiiance, or an increase of it, should not be 
based c»n the income of the husband during 
a 3 ear of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 
should not be based on the old practice of the , 
Ecrh'siastical Pts. in the case of a decree i 
a mensd et ihoro, of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
were not the same, pelit-ioncr & resp. being 


divorced, & free to marry again ; (6) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband & the conduct of the parties, the 
order for permanent maintenance for the 
former wife should be increased from £400 
a year to £750 a year, less income tax. — 
N. V. N. (1928), 138 L. T. 693 ; 44 T. L. R. 
324 ; 72 Sol. Jo. 166. 

6384. Add. Citations [1926] P. 1 ; 95 L. J. P. 
30; 134L. T. 24. 

Add. Annotations : — ^Apld. May v. May (1929), 
98 L. J. K. B. 770. Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

6393. Add. Annotations : — Apld. Restall v. Restall, 
[1930] P. 189. Hold. GUbey v. Gilbey, 
[1927] P. 197. 

6393a. Wife owner of valuable 

Jewellery.] — In fixing the amount of 
permanent maintenance for a wife who has 
obtained a decree of divorce, the registrar 
is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income. — L ysaout v. Lysaght (1928), 44 
T. L. R. 723 ; 72 Sol. Jo. 646. 

6396a. In discretion of court — No fixed principles.] 
— Sherwood v. Sherwood, No. 5498a, post. 

5399a. .] — Sherwood v. Sherwood, No. 

5498a, post. 

5403. Add. Annotaiiom : Distd. Jenkins v. J enkins 
(1930), 99 Ij. j. P. 63. Refd. Fanshawe v. 
Fanshawe, [1927] P. 238. 

6410a. To Increase maintenance.] — The 

liower to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), A: 
Jnd. (Consolidation) Act, 1025 (c. 49), which 
repeals & re-enacts the power given by the 
former Act, is retrospective in its operation 
As extends to dealing with oiders made umier 
the previous x\ct, namely. Matrimonial 
Causes Act, 1866 (c. 32).- -Edmunds v. 
Edmunds, [1926] P. 202 ; 95 L. J. P. 151; 
136 L. T. 186. 

6414a. Increase in income caused by 

own acts.] — N. v. N., No. 5382b. ante. 

5424. Add. AnnoiutHm : Apld. Restall r. Re-^tall, 
[1930] P. 189. 

5446. Add. Annotation Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

tzMArr A Annotatio 7 i Refd. Fanshawe v. Fan- 
shawe (1927), 43 T. L. R. 666. 

6449. Adil. Anyiotation : — Consd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 


PART XIII. SECT. 22, SUB-SECT. 2. - 
F. 

6404 1. JuriadtcHon of roiirt.J — 

Where an order for inatntonanoo has 
been made by the Supremo Ct. In 
divorce prooeedInKS, Ac where such 
order is subaeauentiy ropistert'd in the 
Tnopistrate’s ot. pursuant to Destitute 
Persons Amendment Act, 1926, s. 8, 
the Supreme Ct. lias, notwithstanding 
such registration, solo jurisdiotion to 
vary, modify, & suspend such order. — 
WiiaoN V. Moiuus, 119293 N. Z. L. R. 
901.- N.Z. 

6410a 1 . .7uri«(iicl{on of court — To 
tiurewe mainirnancc.] — The ct. has no 
Jnrisdictiou to increabo the permanent 


miuntenance ordered to be paid by a 
husband, on the ^und of eittier the 
mcreased means of the husband or the 
Incroobod noccpsitics of the wife, — 
iiAURis e. Harris, [1026] N. Z. L. R. 
27i.~N.Z. 

6410a ii. .] — When applica- 

tion is made to the ot. under Divorce 
.V Matrimonial Causes Act, 1908, s. 46, 
for the revision of a decree for 
permanent maintenance in favour of 
a wife or children of the marrU^je, the 
ct. may, in the case of children, either 
Increase or reduce the order ; but the 
ct. has no power to increase an order for 
permanent maintenance made in favour 
of the wife under sect. 43, though it 
may reduce it. — B urton v. Burton, 
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[1928] N. Z. L. It. 496. -N.Z. 

6411 ii. Offer of horne by hus- 

band.] -Where uu order has been 
made lor the maintenance by a money 
payment of a destitute wife by her 
husband , the fact that the husband 
is subsequently ready & willing to 
maintain the ^vife wltli himself in a 
suitable home docs not agord sufflaent 
giound under Destitute Persons Act, 
1 881 , 8 . 1 1 , for remitting the order when 
the husband is able to oomply with the 
order for payment. — Moixot r. Mon- 
LOV, [1927] S. A. S. It. 403.— AUS. 

5416 I. Increase in trife’s means 

— Vissohdion sMif.J— S tanton r. New- 
ton, [1928] S. R, Q. 192.— AUS. 
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6460. Add, CUationa : — [1928] P. 93 ; 95 L. J. P. 
83 ; 135 L. T. 1 ; 42 T. L. R. 413 ; 70 Sol. 
Jo. 503, C. A. 

Add, Annotations : — Refd. Fansbawe v, Fan- 
Rhawe, [1927] P. 238; Gilbert v, Gilbert & 
Boucher, [1928] P. 1. 

5452a. By consent.]- The ct. has no statu- 

tory power to order the payment of a lump 
sum by a reap, husband after a decree 
absolute for dissolution of the marriaf^e. by 
way of permanent maintenance for the wife 
petitioner. Where, however, both parties 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon. — Jenkins v. Jenkins 
(1930), 99 L. J. P. 63 ; 142 L. T. C.ie ; 46 
T. L. R. 309 ; 74 Sol. Jo. 170. 

5452b. .] — ^Although the ct. has no 

power unddr Supreme Coui*t of Judicature 
(Consolidation) Act, 1925 (c. 49), a. 190, to 
order a lump sum to bo paid to a wife by 
way of permanent maintenance, if the 
parties consent to such a course the ct. will . 
make a consent order carrying out an agree- 
ment for the payment of a lump sum, or 
lump sums, & will include in the order a 
condition that no further proceedings be 
taken without the leave of a judge. — Oliiinq 
V, Olding (1930), 99 1^. J. P. 128 ; 143 L. T. 
310 ; 46 T. L. R. 539 ; 74 Sol. Jo. 467. 

5463a. .] — Stephen v , Stephen, No. 

6356a, ante, ' 

5468. Add. Annotation : — As to (1) Refd. Shearn 
V. Sheam (1930), 143 L. T. 772. | 

5469a. Time for ordering — On application for j 
maintenance.] — (1) A wife petitioner who | 
had obtained a decree absoluti' of divorce ( 
was awarded by the registrar as permanent 
maintenance £740 a ycai* free of tax. No 
order for security was made. The order 
contained the proviso “ liberty to apply ” 
with regard to maintenance & security. 
There were cross-appeals as to quantum, A 
resp. also appealed on the ground that the ' 
proviso was ultra vires, l^etitioner askc*<l 
that security be ordered forthwith : — Held : 
the ct. could not reserve its power to ordei 
.security in order that it could be dealt with 
thereafter. When the appheation was made 
for maintenance the ct. must deal with the , 
cpiestion of security then. The words ( 
“ liberty to apply ” must be omitted from 
the order. As to security it was ultra vires. 
The sources of resp.’s income wore such that 
the ct. could make no order for security. ’ 
Apart from the proviso the registrar’s report 
was confirmed. — Sheabn v. Shearn (1930), i 
143 L. T. 772 ; 46 T. L. R. 652 ; 74 Sol. Jo. 
536. 

5471. Add. Annotation : — ^Refd. Shearn v. Sheam 
(1930), 143 Jj. T. 772. 


5477. Add. Annotation : — Refd. Rc Nelson, Norris 
V. Nelson (1918), [1928] Oh. 920, n. 

5486. .4dd. Annotations : — to (3) Conad. T^eggo 
r. Leggo (1928), 45 T. L. R. 157. Refd. 
Sh(*nrn v. Shearn (1930), 1 13 L. 'P. 772. .4.V to 

(i)Expld. liOgge If. Jjogge (1928), 45 T. L. K. 
157. 

5487a. .] -TjEGOR v. Leoge (1928), 45 

T. L. R. 167 ; 73 Sol. Jo. 50, C. A. 

Annidatwn . Reid, ‘'luarn r '^htvirn (MHO). 1 lit L. T. 77‘J. 

5493a. Time for — After decree absolute.] — 

Warwick v. Warwick (1028), 73 Sol. Jo. 12, 
C. A. 

5494. Add. Annotation : .4« to (U Refd. Shearn 

r. Sheam (1930). 113 L. T. 772. 

5497a. Past & probable future earnings.] — 

Sherwood v. Sherwood, No. 5l9Sa, post. 

5498. Add. Annotation .---Expld.Sherw’oodv. Sh(*r- 
wood, [1029] I». 120. 

5498a. — - Amount of deduction.] 

(1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for tnxe.s for the purpose of alUdtmg 
permanent maintenance to hi.R wife in future 
w’lthin the principle of Vnj/rrU-Stci/ninff v. 
DayrcU-Sieyningt No. 5198, the amount of 
<led notion from hia gro.SH income in respect 
of income tax A siipjT tax is the amount of 
those taxes charge.sble on income received 
during the current year. 

(2) There is no tixed rule that the ct. will 
allo\t to the wife one-third of the husband’H 
disposable income as permamuit maintouanee. 
It is no more than a rough working rule A 
does not impo.so an ab.sohitis limit. Further, 
m estimating the amount of the allowance 
the efc. must not focus its attention only 
on the disposable income' of the husband in 
the year preci'ding the making of the onh'r, 
hut must have regard to his earnings in 
previous years «te to his probable earnings 
in the future. 

(3) In making an order for permanent 
maintenance the ct. is given a wide discretion 
by .Supreme Ct. of Judicature /‘onsoUdation) 
Act, 1925 (c. 49), s. 190 (1), with which the 
Ct. of Appeal will not readily interfere unless 
it IS satisfied that the ct. below hiis proceeded 
on Horae wrong principle. “.Shekwood v. 
.Sherwood, [1929] F. 120; 98 L. J. 1*. 66; 
140 L. T. 230; 45 T. L. K. 5.‘t ; 72 Sol. Jo. 
874, C. A. 

5499. Add. Annotations : Apld. Wanvick v. War- 
wick (1928), 73 .Sol. Jo. 12. Refd. Gilbert v. 
Gilbert & Rougher (1927), 96 L. J. P. 137 ; 
Skipwitli v. Skipwith (1928), 139 L. T. 317. 

6509. Add. Annotation : — Qenerally. Mentd. Gilbert 
V, Gilbert & Boucher, [1028] P. 1. 

5513a. Order securing to wife provision made by 
order In lunacy.] -C. L. v, C. F. W., No. 5.'i60a, 
ante. 


PART XIII. SECT. 22, SUB-SECT. 2.- 
J. 

•w. Effict of resumption of rohabiUi' 
lion .] — An order for maintenance 
having been made against a husband 
under Marriage Act, 1916, a. 84, the 
husband & tbo wife subsequently 
agreed to make good their differences 
& live together. They accordingly 
cohabited for ten months, when they 
ag^n separated • — Held • the agree- 
ment to live together & resumption of 
cohabitation implied an agreement by 
both parties that the husband should 


be released from his obligations under 
the maintenance order, & an Informa- 
tion by the wife against the husband 
for failure to comply with tho order 
was rightly dismissed. — Stores v 
Stoker 119281 V. L. K. 479 , [1928] 
Argus L. R. 361. — AUB. 

PART XIII. SECT. 22, SUB-SECT. 2. - 
L. 

■X. Information for disoh< dirnre of 
order — After order qvaeheU 1 An order 
for maintonanoe made Mamst deft, in 
1923 was quaked in f%b 1928. In 
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May, 1928, an luff.nnatJon for dl«- 
obedlence of the xnalntoiianef i^rdor 

K rlor to tho date of iij^hing was 
card, & an order was tlwii made that 
deft, be iriiprisoned iiutfJ tho main- 
tenaneo order should l>o eorupllod 
vvlth —Held: tho mainlonaneo order 
having t>coti quashed, tiie Justices had 
no JurlsdletJon to inquire Into any 
dlHobedicncc of the order alleged 
to have been eommittod before It was 
quashed, 8c ronsequently tho Informa- 
tion ought to have been dlsmisHefl 
(lARIOWAY V. Watbox, [1928] V. L. 11. 
308 ; {1928] Argus L. R. 201. A US 
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5518b. Order giving liberty to apply — ^For main- 
tenance at future date.] — Stephen v. 
Stephen, No. 6350a, ante. 

55180. With regard to security.] — Shearn v. 

Shbabn, No. 64rt0a, ante. 

5515. Add. Annotatione : — As to(6)Consd. Allison 
V. AJlison, [1927] P. 308. Generally, Refd. 
Sheam v. Slioam (1930), 143 L. T. 772. 

5523a. .] — Under Jud. (Consolidation) 

Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical payments to his wife, on liis 
non-compliance with a decree of restitution 
of conjugal rights. — ^Allison v. Allison, 
[1927] P. 308 ; 90 L. J. P. 181 ; 137 L. T. 
823 ; 43 T. L. R. 823 ; 71 Sol. Jo. 682. 

5529. Add, Annotaiion : — Refd. Shcarn v. Sheam 
(1930), 143 L. T. 772. 

5581 a. Application — After decree for divorce 

— Mode of application.] — Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for herself 
& the cnildren of the marriage. Ijater, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1926 (c 49), s. 196, to 
have the periodical payments susp nded or 
discharged : — Held : the husband could make 
the application by motion, was not con- 
strained to apply by petition under Matri- 
monial Causes Buies, 1924, rr. 63 & 70. — 
Skipwitii V. Skipwith, [1929] P. 93 ; 97 
L. J. P. 109 ; 139 L. T. 317, C. A. 

5537a. Application — After decree for divorce 

— ^Mode of application.] — Skipwith v. Skip- 
with, No, 6631a, ante. 

5542a. To order settlement where wife not 

domiciled In England.] — (1) The pmperty of a 
guilty wife, amenable, under Jud. (Consolida- 
tion)’ Act, 1926 (c. 49), 8. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
the property of a w^oman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
England, & in respect of property beyond the 
jurisdiction, only subject to the principle 
that English cts. will not infringe the 
authority of foreign tribunals in their 
domestu* affairs, or adjudicate with regard 
to pro^>erty when their judgpaent will be 
ineftoclivp. Apart from jurisdiction over 
property, the exorcise of jurisdiction in i 
personam in such a cose depends upon the 
question whether the party to be affected by 
it is wdtliin the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 

Act, 1857 (c. 86), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a | 
settlement. I 

(3) The practice with reference to appear- , 
anoe to a petition for a settlement is governed I 
by Divorce Buies, rr. 71 & 72, & (4) an 
appe.arance under these rules, qualified during 
the proceedings upon it, by denial of the 
existence of jurisdiction, is not to be regarded 


as a submission to that jurisdiction. — 
Tallack V. Tallack Sc Broekbma, [1927] P. 
211 ; 96 L. J. K. B. 117 ; 1.S7 L. T. 487 ; 43 
T. L. B. 467 ; 71 Sol. Jo. 521. 

Anmdatifjn: As to (1) Reid. Staeom r. Hbearn (1030), 143 
L. T. 772. 

5548. Add. Annotation Generally, Refd. Tallack 
V. TaUack & Broekema. [1927] P. 211. 

5548a. Petition for settlement — Service — Out of 
jurlsdjotlon.] — T allack v. Tallack Sc Broe- 
KEHA, No. 6542a, ante. 

5648b. Appearance to — Practice.] — T allack 

V. Tallack Sc Broekema, No. 5542a, ante. 

5543c. Effect of — Whether submission 

to Jurisdiction.] — T allack v. Tallack & 
Broekema, No. 5542a, ante. 

5549. Add. Annotations : — As to (1) Consd. Janion 
V. Janion (1926), [1929] P. 237, n. Refd. Har- 
greaves V. Hargreaves, [1926] P. 42 ; Melvill v. 
Melvill & Woodward, [1930] P. 159. As to (2) 
Refd. Jagger v. Jagger, [1926] P. 93. 

5551. Add. Annotation : — Consd. Bosworthick v. 
Bosworthick (1926), 05 L. J. P. 171. 

5576. Add. Annotation : — Refd. Tallack v. Tallack 
Sc Broekema, [1927] P. 211. 

5579. Add. Annotation : — Refd. Tallack v. Tallack 
Sc Broekema, [1927] P. 211. 

5582. Add. Annotation : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

5583a. .] — After a decree nisi for dissolution 

of marriage the ct. has no jurisdiction under 
Jud. (Consolidation) Act, 1926 (c. 49), s. 192, 
to entertain any application for an inquiry 
into, & variation of, settlements intil after 
the decree has been made absolute. — GiiiBERT 
V. Gilbert & Boucher, [1928] P. 1 ; 96 
L. J. P. 137 ; 137 h. T. 619 ; 43 T. L. R. 
589; 71 Sol. Jo. 682. C. A. 

5588. Add. Annotation : — N.F. Webster v. Webster 
& Williamson, [1926] P. 198. 

5588a. .] — Although there is the fullest 

power to vaiy settlements, the ct. will regard 
the interests of the children as the important 
element for consideration in varying a settle- 
ment. Where an ante-nuptial settlement 
did not provide for the contingency of one 
of the spouses dying & the survivor marrying 
again, the ct., when varying the settlement 
a.^er dissolution of the marriage, declined to 
insert in the settlement a provision enabling 
the husband to appoint a portion of the trust 
funds to a future wife Sc future children. — 
Webster v. Webster Sc Williamson, [1926] 
P. 108 ; 96 L. J. P. 97 ; 136 L. T. 670. 

Annotation Scolllok t>. Soolllok, [1927] P. 206. 

5588b. .] — In varymg a settlement the 

ct. will exercise the wide powers conferred 
upon it by Jud. ((consolidation) Act, 1925 
(c. 49), B. 192, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain advantages concuiTcntly with the 
creation of a fresh power of appointment 
enabling children of a second marru^e to 
share a settled fund -with it, the ct. will create 
that power, although it is not originally 
existent in the scttlciment, Sc although ite 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 
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first marriage. — Scollick v. Scoluck, [19271 
P. 205 ; 96 L. J. P. 96 ; 137 It. T. 485 : 71 
Sol. Jo. 584. 

5696. Add. Annotation : — ^Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

5596a. — .] — Held : the settlements ought not 

to be varied beyond what was necessary for 
the benefit of the injured wife & her child. — 
PRINSEP V. Prinsep, [1930] P. 35 ; 99 

L. J. P. 35 ; 142 L. T. 172 ; 46 T. L. R. 29. 
C. A. 

Annotation : — ^Reld. Alston r. Alston, 119291 1’. 311. 

5599. Add. Annotation: — Aa to (2) Refd. Webster 
V. Webster & Williamsou, [1926] P. 198. 

5600. Add. Annotation : — Refd. Webster v. W’^eb 
ster & Williamson. [1926] P. 1-98. 

5608. Add. Annotation : — Dlstd. Webb v. Webb 
[1929] P. 159. 

• 5619. Add. Annotation : —HM. Melvill v. Melvil 
& Woodward, [1930] P. 159. 

5622. Add. Annotation : — Refd. Bosworthick v 
Bosworthick. [1926] P. 169. 

5628. Add. Annotation : — Refd. Bosworthick v 
Bosworthick, [1927] P. 64. 

5628a. Bond to secure annuity— Appolntmen. 

of annuity.] — A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act. 1869 (c. 61), s. 6, & Jud. (Con- 
solidation) Act. 1926 (c. 49). s. 192, & give 
rise on the dissolution of the marriage to the 
power of the ct. to vary the settlements. — 
Bosworthick v. Bosworthick, [1927] P. 
64; 95 L.J. P.171; 136 L.T.211; 42 T.L.R. 
719 ; 70 Sol. Jo. 867, C. A. 

Annotation : Apprvd. r Molvlll Woodward, 1 Ifl 

P. 159. 

5623b. Life policy — Contingent interest in 

policy money.] — A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money* ia a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money. — G ulbenkian v. Gul- 
BBNKIAN, [1927] P. 237 ; 96 L. ,1. P. 63 ; 
136 L. T. 800 ; 43 T. L. B. 267 ; 71 Sol. Jo. 
311. 

5624a. Settlement not made in contemplation 

of marriage.] — The expression “ ante-nuptial 
or post-nuptial settlements,” in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any pedicular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband. — 
Hargreaves v. Hargreaves, [1926] P. 42 ; 
95 L. J. P. 31 ; 134 L. T. 643 ; 42 T. L. R. 
252. 

Annotation OotMd. r. Molvlll A Wdodwaid. [193AJ 

P, 159. 

5624b. Settlement made by wife after com- 

mencement of divorce proceedings by bus- 
band — Subsequent marriage with co-respon- 
dent.] — ^A resp. wife after her husband had 
filed a petition seekii^ dissolution of his 
marriage with her on the ground of her 


adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the marriage setUement of her parents, 
& settled them on herself for life with 
remainder to all or any of fier children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or marry, reserving 
a general power of a]>pointmont by will m 
default of any surviving children & furiher 
reaeiwing a powi*r t>f appointment both of 
eapitiil A income in favour of any surviving 
husband. Aft<'r decree absolute she execut'd 
a deed poll, declaring that her income under 
the settlement should be for her separate use 
without powei of anticipation. Hhortly 
after the execution of tlie deed poll she 
intermarried with co-resp. in the suit 
Held: the settlement was a “ po.st -nuptial 
settlement ” made on the parties wlmse 
marriage was “ the 8ubj€»et of the d<‘cn*e,” 
k was therefore within the delinition in 
Hupreme tVmrt of Judicature (Consolidation) 
Act. 1925 (c. 49), s. 192, of tlie class of 
instrument with wliicli thi‘ et. had power to 
deal under the sect. - .Mei.vill v. Mklvjll k 
Woodward. 119301 V. 159 ; 99 L. J. P. 05 ; 
143 L. T. 200 ; 40 T. L. H. 327 ; 74 Sol. Jo. 
233, C. A. 

5625a. Questions for consideration.] — Janion 

V. Janion (1926), (1929] P. 2.37, n. ; 98 
L. J. P. ni,n. ; 141 h. T. 226, ii. ; 45 
T. L. R. 381, n. 

Annotations: -Folld. ITlascp r I'rlnftcp, [1929] P. 22.5. 

Consd. Alston n Alston. [1929] P 311. 

6625b. .]- (1) In deciding whether a 

settlement comcjs within the meaning of 
post-nuptial settlement ” on the parties 
within the purview of Jud. Act, 1926 (c. 49), 
s. 192, the material question is whether the 
Rcttlemeot in question is upon the husband 
in tile character of husband or on the wife 
in the character of wife or upon both in the 
character of husband & wife. More form is 
immaterial. The settlement mav be one in 
the strictest sense or it may be, for instance, 
a covenant to pay by one spouse to the 
other or by a third jiarty to a spuuso. What 
is material is that tlie settlement shtiuld 
provide financial benefit. for one or other op 
both of the spouses as spouses & with reference 
to their manied state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote k 
contingent interests therein of volunteers. — 
Prinsep r. I*rinbep, [1929] P, 226 ; 98 
L. J. P. 105 ; 141 L. T. 220 ; 45 T. L. R. 
376 ; 73 Sol. Jo. 429 ; aubaequent 'proceedings. 
[1920] P. 265 ; varied. 40 T. L. R. 20, V. A. 

Annotaiiun - .elx (I) Confd. M* 1 vlll >' Mt‘I\ iJI A: V\ oodwaid, 

1 19 JO J 1*. 1 )9 

5629. Add. Annotation: — Aa to (1) Folld. Bos- 
worthick v. Bosv^orthick (1926), 95 L. J. P. 
171. 

5680. Add. Annotaiioyia : Refd. Webster r. W’eb- 
ster (1926), 135 L.T.070; Scollick v. Scollick 
fl927), 98 L. J. P. 96; Mehill i. Melvill k 
Woodward. 1 1930) 1^. 159. 

5648. Add. Annotation A a /o (J) Consd. Hyman 
V. Hyman, [1029] A. C. 601. 

5650. Add. Annoiationa : — Refd. Webster v. Web- 
ster k Williamson, [1926] P. 198 ; Scollick v. 
Scollick, [1927] P. 206. 
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5668. Add. Annotation: — Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 

5674. Add. Annotation: — Generally^ Refd. Tallack 
V. TaUack & Broekema, [1927] P. 211. 

5680a. .]— Alexander v. 

Alexander (1929), 45 T. L. E. 193 ; 73 Sol. 
Jo. 127. 

6680b. Power in favour of after-taken 

spouse & issue of second marriage — Accelera- 
tion — ^Notwithstanding benefit to guilty party.] 
— The operation of a power in a marriage 
settlement for the resettlement of the trust 
funds of a surviving party to the marriage 
upon his or her after-taken spouse & the 
children or issue of his or her subsequent 
marriage may be accelerated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
& during the lifetime of the other party. 
By varying the settlement accordingly the 
ct. may effect this acceleration for the 
benefit not merely of an innocent party but 
also for that of a guilty spouse on the basis 
(inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& conditions of the acceleration. — ^Alston v. 
Alston, [1929] P. 811 ; 98 L. J. P. 155 ; 141 
L. T. 542 ; 45 T. L. R. 642 ; 73 Sol. Jo. 544. 

5686. Add. Annotation : — Distd. Webb «. Webb, 
[1929] P. 169. 

5688. Add. Annotation : — Consd. Webb v. Webb, 
[1029] P. 169. 

5688a. .] — By a marriage settle- 

ment the settled fund of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus & subject thereto for 
her next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest. — Webb v. Webb, [1929] P. 159 ; 
98 L. J. P. 72 ; 140 Ir. T. 692 ; 45 T. L. B. 
223 ; 73 Sol. Jo. 174, 

5691. Add. Annotation :-—D\std. Webb v. Webb, 
[1920] P. 169. 

5700. Add. Annotation: — Refd. Bosworthick 
Bosworthick, [1027] P. 04. 

5718a. Interests of volunteers.] — Prinsep r. 

Prinsep, No. 5625b, ante, 

5730a. .] — Taylor v. Taylor (1926), 

161 L. T. Jo. 236. 

5752. Add. Annotation : — Refd. .Tagger v. Jagger, 
[1926] P. 93. 

5760a. Hearing in camera — Whether ordered- 
Question involving legitimacy.] — Robertson I 


V , Robertson & Butt, Be Issue, Robertson 
V. Robertson (1928), 72 Sol. Jo. 585. 

5760b. Jurisdiction of registrar —To inquire into 
matters antecedent to decree absolute.] — 

Where a wife had obtained a decree absolute 
of divorce & on her petition for variation of 
settlements the resp. raised the plea that it 
had been a collusive divorce, the registrar 
held that ho could not inquire into such 
matters nor accept evidence thereon : — 
Held : on submission of the registrar’s report 
to the president, the registrar had no juris- 
diction to investigate those matters ante- 
cedent to the decree absolute. — Morriss v. 
Mormss (1930), 143 L. T. 776. 

5766. Add. Annofaiion : — Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. R. 689. 

5*770. Add. Annotation : — Refd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. 

5773a. Davies v . Davies 

(1929), 73 Sol. Jo. .569. 

5781a. Child born before marriage.] — In a divorce 
suit, to which only the husband & wife were 
parties : — Held : an order giving to the 
husband custody of the child of the parties 
bom before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act. 1926 
(c. 60). — Bednai.l V. Bednall & Smvus- 
SAWA. [1927] P. 225 ; 96 L. J. P. 160 ; 137 
L. T. 632 ; 43 T. L. R. 699 ; 71 Sol. Jo. 463. 

Annotaiiona: — Folld. Green v. Green, [1929) P. 101. Refd. 

Jones V. Jones (1929), 98 L. J. P. 74. 

5781b. .] — The ct. has no juiisdictlon to make 

an order for custody in ^voree ;iproccedings, 
in the case of a child of the parties who was 
born b^orc their marriage k> had not been 
declared legitimate, in accordance with 
Ijegitimacy Act, 1920 (c. 60). The word 
“ children ” in Jud. (Consolidation) Act, 
1025 (c. 40), 8. 198, means legitimate children. 

Petitioner was given the “ care & control ” 
of the child by a direction of the ct., made 
under the general jurisdiction of the High 
Ct. in respect of infants. — Green v . Green, 
11020] P. 101 ; 08 L. J. P. 68 ; 140 L. T. 93 ; 
sub nom. G. v. O., 45 T. L. R. 7 ; 73 Sol. Jo. 
111. 

Annotation Folld. Jones v. Jones (1920), 98 L. J. P. 74. 

5781c. S. P. Jones v. Jones (1929), 98 L. J. P. 
74; 140 L. T. 647; 45 T. L. R. 292; 73 

, Sol. Jo. 192. 

5781d. — - Adopted child.] The decision in ./owes 
V. Jont'Sy Nc). 5781c, & Green v. Green^ No. 
6781b, whereby the ct. is debarred from 
pronouncing, in a matrimonial cause, an 
order for custody of a child of the parties 
bom before wedlock, does not apply to an 
adopted child, Ac in this undefended nullity 
suit the wife petitioner was granted an order 
for the custody of a cliild adopted by the 
parties after the ceremony of marriage. - 
Martin (otherwise Craw^ley) v. Martin 


PART XIII. SECT. 22, SUB-SECT. 6.— 
A. (a). I 

rz. Children removed from juris- i 
dictum— -Order valid according to law 
of place of residence .] — Where the hus- 
band is domiciled in Alberta at the time , 
an action lor divorce is begun, the , 
Supremo Ct. of Alberta has jurisdiction 
in such action to make an order award- 
ing the custody of the children to the 


mother, even thouRh they have been 
removed by the father to a foreign 
State tc are rcsldiug therein at the 
time of the appln. for the order; & will 
where the nients warrant it moke such 
an order provided it appears that 
under the laws of said State the order 
will bo recognised os valid by the ots. 
thereof. — Goforth v. Goforth, 11929) 
1 D. L. R. .*18 ; [19281 3 W. W. R. 483. 
—CAN. 


PART XIII. SECT. 22. SUB-SECT. 

A. (b). 

sb. Ouitly un/e.}— Although in a 
husband’s action for divorce he was 
found entitled to a decree on tbo ground 
of adultery, the wife was. in view of all 
the ciroumstances. given the custody 
of tbo children & maintenanoe for them 
herself dum sola et casUs vixertt.- 
L1I.US V. Lilur, [1926] 1 D. L. R. 
866; [10261 1 W. W. R. 298; 20 
Sask. L. R. 442.— CAN. 
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(1930), 142 L. T. 660 ; 40 T. L. R. 257 ; 71 
Sol. Jo. 216. 


6781e, To vary order of magistrate made under 
Guardianship of Infants Acts.]— Vigon v. 
ViGON & Kuttner, [1920] P. 246 : 90 
L. J. P. 9; 141 L. T. 293 ; 93 .T. P. 112, n., 
0. A. ; aybaequent proceedings y 141 L. T. 610. 


5781f. — — .] — ViQOX V. VicJON & Kuttner (1929). 
99 L. J. P. 9; 141 L. T. 610 ; 45 T. L. R. 
641 ; 03 J. P. Jo. 624 ; 27 L. G. R. 766 ; 
previous proceedings^ [1929] P. 245, C. A. 


5792a. Father’s disobedience to decree for 

restitution of conjugal rights.] — There is no 
settled practice that after a husband’s dis- 
obedience to a decree for restitution of 
conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children. — W. v. W., [1920] P. Ill ; 95 

L. J. P. 56 ; 135 L. T. 383 ; 42 T. I.. Tl. 470. 


5802a. Discharge of inchoate order.] — Vigon 

V . Vigon & Kuittneu, [1929] P. 245 ; J>9 
L. J. P. 9; 141 L. T. 293 ; 93 J. P. 112, n., 
C. A. ; subsequent proceedings y 141 L. T. 610. 
5821a. Applications for special payments Pro- 
cedure.] — ^After a final decree of dissolution 
of marriage, although orders for the custody 
& maintenance of the chUdren of the dissolved 
roaniage have been made & i-cmain in 
existence, the ct. has jurisdiction, under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 193 (1), to entertain 
applications for special payments, additional 
to those already ordered, in respi'ct of the 
children. The proper procedure is for the 
person having the custody of the children 
to proceed by way of judge’s summon.s 
under Matrimonial Causes Rules, 1921, r. 74 a. 

Eyre v. Eyre (1930), 99 1.. J. P. 61 ; 142 
E. T. 560 ; 46 T. R. R. 268 ; 74 Sol. Jo. 466. 
5927. Add. Ayinotaiwn : — Consd. Cotton v. JIe\J, ' 
[1930] 1 Ch. 510. I 

5957a. .] — Process of sequestration m 

tho Divorce f’t. is governed by MatiimonnU i 
Causes Rules, 1924, r. 79 (o), «Sc not by 
R. S. C., Ord. 43, r. 6. According to the 
former a writ of sequestration is a remedy | 
for non-payment of a sum of money at the 
time aiipomted, is. is appropriate to the case 
of non-payment of an instalment of alimony. 
If it IS contended that the issue of the writ 
would be futile or unreasonable by reason of I 


the absence of available assets, tho onu .9 lies 
upon the paHy against whom relief is sought 
to establish that fact. — C arron v. Catron, 
[1927] P. 243 ; 96 L. J. P. 151 ; 137 L. T. 
568 ; 43 T. L. U. 067 ; 71 Sol. Jo. 711. 

5959. After this case add 

“ •] — Sesy alsoy Execution, Vol. XXI., 

p. 594, Nos. 1751-1768.” 

5968. Add. Aimotalions -As fo (1) Refd. Allison 
V. Allison, [1927] P. 308 ; Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. 

5980. Add. Annotation -CoYisd, Burrowes v. 
Burrowes (1929), 111 L. T. 201. 

5903. Add. Annotation : -Retd. Fansliawe v. Fan- 
shave, [1927] P. 238. 

5995a. Restraint from receipt of dividends - 

Until payment of costs.]— A wife was granted 
a decree of judicial separation on tho ground 
of her husband's cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & her four children was made at 
the rate of £950 a year. The husband had 
capital of at least £40,000. When each 
instalment of alimony became duo ho adopted 
an altitude of passive rCvSistaiK^o, & on three 
successive occasions she secured payment 
only by oxociition on her hiisband^s house- 
hold effects, Ac on one occasion she secured 
a I barging order on certain of his socuritioH 
for the payment of a monthly insialmcni 
accrued due. Tlierefore sbo applied for an 
order to secure, under tho control of the ct. 
or of a leceiver, sullieient of tho husband’s 
capital fiom which ])aymenf« of the monthly 
instalments could be .nade to lier as they 
became due. ’Flu* judge held that owing 
to a defect in tJu* matrimonial Jaw the ct. 
Jiad no power to grant the relh‘1 asked for. 
The summons must be dismiMsed, but the 
husband would pay the wife’s costs : - Held : 
under the law as it now stood, the husband 
could nr)t be iir'ated as in contempt with 
regard to future payments, but as ho was in 
contempt as r<‘gards jiast payiuents & had 
exprcHsed an intention to disobey tho order 
lor alimony as regards luture payments, the 
ct , while not overste^iping tho proper 
limifations with regard to future payments, 
would make an order restraining him from 
receiving any dividends in lespoct ol invest- 
mcnis to the extent of £396 16s. 8d., being 
tho amount of the arreois of alimony Ac costs, 
directing that the solr. of lesp. should receive 


PART XIII. SECT. 22. SUB-SECT. 6.— 
A. (c). 

6791 i. Intereats of rhUdren — nfr 
parents .] — A wife obtained a decree of 
divoroe for adultery In an action which 
also contained a concluslou for the 
custody of the two pupil children of the 
marriage. Tho Lord Ordinary, resard- 
inff tho question solely from the point 
of view of the children's welfare, 
awamed tho custody to the father ; — 
HfJd: (1) Ouardiansaip of Infants Act. 
1925 (c. 45). a. 1. recofirnlscd Sc pro- 
ooeded upon the exlstouoe of riirhts Sc 
preferences In the spouses to the cus- 
tody of their children. Sc its effect was 
not to abolish those tights Sc pre- 
ferences. but to provide that they 
should not be enforced if the result 
would be adverse to the children's 
welfare ; (2) tho wife, as Innooent 

spouse, had a primary claim to the 
custody ol tho children ; (3) on tho 
facts she was, from the point of view 
of the children’s welfare, as suitable 
a guardian sa the father. — H umk v. 


HdM£. (1926J S. C. 1008.— SCOT. 

PART XIII. SECT. 22, SUB-SECT. 6. 

B. 

p i. .] — ^Adultery by a wife 

ought not to bo regarded for all time 
Sc under all circumstances as bulTicjcut > 
to dlseutiUo her to access to or e\en | 
to tho (’U8tf»dy of the children. The ct. I 
will have regard to the particular cli- 
oumstanccs of each case, always bear- 
ing In mind that the beuollt Sc the I 
interest of tho infant is the paramount I 
consideration. — Bobro.v i. Bui.'ion, 
[19281 N. Z. L. It. 473.— N.Z. 

PART Xm. SECT. 23, SUB-SECT. 3. ~ 
A. I 

s i. .] — An order for tnierxni all i 

mony may be oufore* d by cxcriitioii.— 
McClusky V. McCxubki, [19251 2 
W. W, It. 049.— CAN. I 

PART Xlil. SECT. 23, SUB-SECT. 3. 1 

B. (a). 

6913 i. VlfWorj < Ireland) I 


Att, 11S72 (c. 57).] UcMp. was ordered 
to pay 1o pot ItloiKT, allinony prruienUe 
htr, payincnls to bo inuiio weekly. 
J'utitioiur brought a Hiunmons for an 
order tliut deft, should be committed 
to prison for falling to pay such weekly 
liiHUilmeiits — lit Id: payment of oil 
niouy pendente Me can be onfoicod 
by ImpiLsor.ment under Debtors 
(inland) Aet, 1872, s G, A sucb Im 
prJsuninent can bo awarded, in one 
order, in respect of dc fault In payment 
of more than one iustaluKut. Tki:s 
V. XifiiZH, [1930] N. 1. 1.>G. -IR. 

PART XIII. SECT. 24, SUB-SECT. 1. 

6996 i. As to irhat matter <t granted 
lieslratnl from moLeeialom.] Tho ct. 
lias jnribdlctlon. In an undefended suit 
wrought by a wife for indicial separation 
>r altcrnati n ly for divorce, to naut 
xn injunction root raining resp., until the 
hearing of the suit, from molostlag 
petitioner by going to Sc remaining in 
petitioner's house. -Mpia,wns v. Muc- 
I.ENH. [1928] V. L. H. 55; [1928] 

Argus L. lU 6.- -AU8. 
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the dividendB & pay the same to the 
petitioner, & woidd give liberty to apply in 
chambers in regard to future arrears.-^UR- 
ROWBS V, Burbowigs (1929), 141 L. T. 201; 
46 T. L. E. 401, O. A.; reversing 8. O. sub 
nom, B. V. B., 73 Sol. Jo. 334. 

5005b. Until payment of alimony.] - 

Bubbowes v. Bubbowbs, Mo. 6996a, ante. 

6005. Add. Annoiaiion Reid. Fanshawe v. Pan- 
shttwe, [1927] P. 238. 

6006. A dd. Annotatioji Reid. Fanshawe v. Fan- 
Bhawe, [1927] P. 238. 

6006a. .]- The ct. will interfere by way 

of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente liie^ when 
the amount of the latter has been fixed & an 
instalment of it is already due & in arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date. — Fanshawe v. Fanshawe, 
,[1927] P. 238 ; 96 L. J. P. 133 ; 137 L. T. 
496 ; 43 T. L. E. 666 ; 71 Sol. Jo. 762. 

6011. Add. AnruitaHwi : — Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6012a. .] — Fanshawe v. Fanshawe, No. 

6006a, ante. 

6026a. .] — Petitioner, in 1919, went 

through, a ceremony of marriage with resp. 
In 1023 resp. was convicted of bigam v, slie 
having been lawfully married tt A. on 
Dec. 26, 1003, which marriage was still 
subsisting. The ct. pronounced a decree 
nisi ot nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month. — Osborn r. Osborn 
(OTHERWISE IviL) (1926), 70 Bol. Jo. 388. 

6042a. Application for substitution of alterna- 

tive decree — Judicial separation.] — Circum- 
stances in which such application was granted. 
— Eoch V. Eoch (192(J), 161 L. T. Jo. 395. 

6080. Add. Annotatiotis : — Mentd. .Jacobson v. 
Prachon (1927), 1.38 L. T. 386; SaJvoseu (or 
von Lorang) v. Austrian Propei'ty Adminis- 
trator, [1927] A. C. 641. 

6081a. E. V. Lerescue (1887), 56 

L. J. M. C. 136 ; 35 W. E. 806, D. C. 

6085a. Only one Justice present throughout hearing 
— Validity of proceedings.] — On the hcaiing 
by justices of an application by a wife under 
Summary Jurisdiction (Sepaiution As Main- 
tenance) Acts, 1805 to 1923, for a maintenance 
order, on the ground of her husband's wilful 
neglect to provide her 'with reasonable 
maintenance, there was an adjournment, 
after four justices had heard evidence. At 


the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & th^ made an order 
against the husband : — Ueid : the pro- 
ceedings were rendered null & void by there 
being present throughout only one justice, & 
the matter must go back to the justices. — 
Lewis V. tewis (1928), 02 J. P. 88 ; 72 Sol. Jo. 

j ouo i XJ. vr. E. 823. 

applicant elect — Summons 
containing several grounds of complaint.] — 
Wiere a summons under Summary Jiuris- 
diction (Separation & Maintenance) Acts, 
1896 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 
either of which, if established, would justify 
such an order being made, the justices have 
no right to put appet. to her election upon 
which ground only she 'wUl proceed. Both 
must be disposed of. — Tyrrell v. Tyrrell 
(1928), 138 L. T. 024; 92 J. P. 45; 26 
L. G. E. 188 ; 28 Cox, C. C. 485, D. 0. 

6088. Add. Annotation : —Refd. Diggins v. Diggins 
(1926), 43 T. L. E. 37. 

6094a. Traveller — Wife living with 

mother by consent.] — ^A wife, whose husband 
was a iravoUer, by the tacit consent of both 
of them, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband’s desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the summons such money 
liad in fact exceeded the IBs. a week ordered 
bv the justices. Marital relationship had 
also taken place shortly before the issue of 
the summons. On an appeal by the husband 
against the order : — Held : there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should live with her mother, &, the 
justices were wrong in making the order 
they did make. — Graepp v, Graeff (1928), 
93 J. P. 48 ; 27 L. G. R. 6, D. 0. 

6098. Add. Annotation : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

6099a. Occupation of separate rooms.] — 

A wife who continued to live in the same 
house as her husband & to take meals with 
him, applied for a summons for alleged 
desertion on the grounds that he treated her 
as nothing more than a servant, insisted 
on their having separate rooms, & had refused 
to cohabit 'with her. The summons was dis- 
missed : — Held : the justices had rightly 


PART XIII. SECT. 25, SUB-SECT. 3. 

6063 i. Non-pavmenl of costo — Bu 
petUumer — Not valtd ground.]— Held : 
tbe non-payment ot the taxed costs of 
suit was not a sufficient jrround on 
which to stay the sronting of the decree 
absolute. — Molloy v. Mouloy & 
Btmo, [1929] S. A. S. H. 80. - AUS. 

PART XIII. SECT. 25. SUB-SECT. 4. 

■d. Decree tn undefended divorce 
action — Decree in abeence liable to sus- 
pentnon.y-'Held : a decree In an un- 
defended action of divoroe, was 
decree in absence to which Ct. of 
Session (No. 1) Act, 1838, s. 6, applied, 
&, It was, therefore, competent to bring 
a suspension of such deoree.— Cun- 


NINOllAM V. OUNMNOIIAM, [1928] 8. C, 
(Ct. of Sobs.) 790.— SCOT. 


PART XIU. SECT. 27, SUB-SECT. 2.— 
B. 

6098 i. Hefuaal to cohabU—After 

temporary separatum.}— A husband & 
wife agreed to soparato Immediately 
after their marriage until the husband, 
a oonstablo in the Royal Ulster 
('onhtubulary, had suffloieut length of 
servioe to permit him to support his 
^^’lfe. Whon tbe agreement expired 
ttie husband refused to cohabit with 
his wife Sc refused & ucgleoted to 
maintain her; — //eld: the husband 
had deserted the wife. — ^Timokev v. 
Timoney, (19261 N. 75.— IR. 

894 


1 f. .] — Deserted Wives’ Main- 
tenance Act. R. S. S.. 1920, s. 2 (2), is 
not exclusive on the question as to 
whether a wife has been deserted 
within the moaning of the Act; but 
it is possible for a wife living apart 
from ber husband to be “ a mamed 
woman deserted by her husband,** 
although the living apart is not due 
to the husband’s legal cruelty or to his 
neglect or refusal to supply her with 
necessaries. If the husband without 
being legally cruel has left her Sc gone 
to lire elsewhere she is a deserted wife : 
she also is a deserted wife if he. without 
being guilty of such omelty, has 
ordered her out of the house whm he 
continued to reside. — Sobwab v. 
^HW^g^^Sask.), 11929] S W. W. R. 
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dismissed the summons. — Stbvbns v. Stevens 
(1029), 03 J. P. 120 ; 27 L. G. R. 362, D. O. 

6096b. .] — Tobin v. Tobin (1930), 

94 J. P. Jo. 303. 

6108a. -- — .] — Burrow t». 

Burrow (1930), 143 L. T. 679 ; 94 J. P. 225 ; 
28 L. G. R. 483, D. C. 

6109a. - .] -Meek i». Meek 

(1930), 94 J. P. Jo. 56, I). C. 

6124a. Termination ol separation agreement — 

On bankruptcy of husband.] — Dewe v. Dewb, 
Snowdon v. Snowdon, No. 693a, ante. 

6124b. Failure to continue payments under 

separation agreement.] — By an agreement of 
separation a husband undertook to pay his 
wtfe 17«. 6d. a week by way of maintenance. 
Sc the wife undertook that she would not by 
any means whatsoever endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17«. Gd. a week. On the husband failing 
to continue payments under the agreemc'iit, 
the wife took out a summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an order against her 
husband, on the giDund that ho had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child, llie justices 
dismissed the summons, holding theb* juris- 
diction was ousted by the undertaking of the 
wife. Sc the proper forum for her claim was 
the county ct. : — Held: as thf payments 
under the agreement had not been main- 
tained by the husband, the justices had 
jiu’isdiction, &, it a case of wilful neglect w(Te 
pioved, to make an order, at any rate for an 
amount not exceeding 11 a. Gd, a week. — 
MoCbeanney V. McCreanney (1928), 138 
L. T. 671 ; 92 J. P. 44 ; 26 L. G. R. 185, 
D. C. 

6124c. .] — Fletcher v. Pi^etcheb (1928), 92 

J. P. 94 ; 26 L. G. R. 398, D. O. 

6124d. Must be neglect amounting to mis- 

conduct.] — Before an order for mamtenanee 
can be made by justices on the gi'uuiid of 
wilful neglect to maintain, the husband must 
be proved to have been guilty of such wilful 
neglect as amoimted to misconduct. — Joves 
V. Jones (1929), 142 L. T. 168; 46 T. L. U. 
33 ; 94 J. P. 31 ; 27 L. G. R. 771, D. C. 

6128. After this case add : — 

.] — See^ now, Summary Jurisdiction 

(Separation & Maintenance) Act, 1926 (c 51), 
8. 1 (1) (4). 


6128a. Effect of separation deed.] - This was an 
appeal from the decision of a metropolitan 
police magistrate dismissing a sumnions by 
a wife on the mDund of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deid 
which pivivided for the payment to her by 
the husband of £2 a w'eek. The payments 
feU into arioai’s. Sc a judginent against the 
husband w-ent uusatihfied. In the following 
year the wife eiil«*rt‘d into a deed by which in 
return for th(* payment of a lump sum to 
start hei m a now life lu Fan.ida, b»»th spouses 
covenanted (mtir aha) not t<» petition for 
judicial senaiatiuu, lesiitulion of conjugal 
rights, or duoice, Sc the wile ci>venanted m 
aU respects to supnoit maintain herndf 
Sc mdemnify lu'i* husband against all habiliiios 
into which she might entt*i. 

The wife was paid the moiu^y A \v< ut to 
Canada. She had a breakdown Sc r<*tiiriu*d 
to England. She suniinotu'd her husband 
for williil neglect. Sc said that lie had he< omc' 
substantially bett(*r off. The sumimms was 
dismissed. She apjiealed : Ilfld : there was 
no evidence to allow whether or not the 
magistrate had lonsidcTcsl him.self bound by 
the effect of the seoaiation deeds to dismiss 
the summons, whether the lattT deed 
op< rated as a tinal ndease of the husliand 
was still an ojieii question. It hud never 
been dei ided what was tin effei t on the 
magistrate's matrimonial jiiriMlic tion undcT 
th(3 Hummuiy .luiisdiction Aits of a wile's 
agieement to wraive maintenuncti. Order 
lescinded, so that the lualter might b<' 
leconsidered by the magistrate. UiiitroN v. 
Burton (1929), H2 L. T. 165 ; 91 .1 I*. 32, 
D. C. 

6133a. Jurisdiction to make - On summons for 
maintenance.) Wiiereu wifeundei Summary 
Jiuisdution (Sepal ation A. Mainteriunce) 
Acts, 189.J to 1925, meiely asks in Ikt 
H urnznons for an ordi*r lor maintenancu on 
tla* ground of wilful neglect it is improper 
for justices to decree a sipauiiiou or make 
an <‘ider for the custodv ot chiidivn. -Swriii 
i. Smith (19.30), 17 T. L. B. 9 ; 71 Sol. Jo. 
755 ; 28 L. G. K. 641. 

61S7a. - - - Rule not applicable 

to wage-earners.] - I'his was an appi^al tiom 
a mamtenanee order granted to a wife by 1 he 
justices on the gtound that her husband bad 
wilfully neglecG'd to piovido reasonabh* 
maiub'aance. The husband was earuuig £3 


PART XIII. SECT. 27, SUB-SECT. 2.— 
C. 

6121 i. PtreisUM crudty — Whai 
amounts to.) — A husband who reflected 
on his wife’s chastity & questioaed 
the paternity of their child, dibplayid 
indiSeronoe to her physical welfare, 
threatened to put hor oat of the boos^o 
A to do her bodily harm Sc actually 
assaulted her. although not severely, 
on two Isolated oooasionB . — Held : 
guilty of persistent cruelty. — M oKikk- 
NAN V. McKixbnan, 11226] 1 D. L. K. 
558 ; 119261 1 W. W. R. 199; 86 
Man. L. R. 412.— CAN. 

6121 ii. .} — R. V. Gabdnxb 

(Ont.) (1927), 47 Can. Crlm. Cas. llo.— 


6121 iU. .1— An order 

tuder Wives’ Sc Children’s Alamtenaaoe 
Sc Protection Aot, R. S. M. 191S. o. 206, 
bs. 8, 9. based on a flnduw of ** per- 
sistent cmelty,** njiheld. — N bilson v. 
NbilSOK. (19281 2D. L.R. 776: 11928] 


1 W. W. R, 833; 37 Man L. K 337.— 
CAN. 

■e. WfuU amounts to cruelty,] —On a 
complaint by a mairied woman 
cbarfirlng cruelty Sc neglect to main- 
tain, evidence of violence towards the 
wife to enforce sexual intc^rcourse 
during her periods, Sc ot iutiial sexual 
luterc ourso then enforced on Jjer Is 
admissible. — G ouka r Goiika. (1928] 
S. A b. R. 168. -AUS. 

PART XIII. SECT. 27, SUB-SECT. 2. - 
D. 

61 26 i. Causing to leavt & live apart — 
Husband’s failure to pay aUovmnre 
during sepa/^ionr—Qr provide 
Applt., the husband, hud, while 
intoxicated, threatened bis w Ife, be sht 
left home, being in fear of him .':lub- 
seqnently she wrote suggesting rocon- 
oiUation, but the letters were un- 
answered. The tausbemd contributed 
nothing to her support except a sum 
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of lOi fir her it am funs tf» Adcinhh . A, 
almost eight mouths after she liud 
left him fJeflmtoly refused to take In i 
buck or siippoit hoi On thes< fmfs 
the muglHtratc grunted relief fr»i ni gl« 
to maintain, but ivjfiisud to giant 
relief for df'^crtlon on the ground 
NU'ntloued above lit Id diH<ilj*>n 
should have been found h\ th< sp<in>l 
magistrati Mohoam u AIokuan 
( 19J7J S. A. a. R. 140 AUS. 


PART XIII. SECT. 27, SUB-SECT. 3. 

C. (ah 

sf. Vartaiu/n of order oj i htldnn’s 
('outi,] — AiU r of a jti tltiuu for 

livorcc, a nutgl^trate Ims jurisdhtion 
CO vary an order of u Cmidien’s Ct. 


(At vary an order of u Cmidien’s Ct. 
direiting the iiuwband to nay main- 
Unanoo for tin. support of his wife, 
« it her by reducing the amount, by 
suspending the order, or by directing 
pa>mcutH under it t/i ooai»e altogether. 
- /ixp. Holpbn ( j 929), 29 a. R. N. S. W. 
575 ; 46 N. a. W. W. N. 194.- AUS. 
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a week, & the wife, in addition to living rent 
free as a caretaker of flats, was earning from 
10s. to 168. a week as a waitress. The 
magistrates made an order that the husband 
should pay his wife £l a week, & the order 
included a non -cohabitation clause. The 
husband appealed : — Held : the non-co- 
habitation clause was unwarrantable & 
must be struck out. The ma^trates were 
well waiTanted in their conclusion that there 
was wilful neglect to mamtain. The con- 
ventional standard of maintenance in the 
Divorce Ct., one-third of the Joint income, 
was not apx^licable to wage-earners. The 
allowance was reduced to 10«. a week. — 
Jones (A.) v. Jones (D. L.) (1929), 142 L. T. 
167 ; 94 J. P. 30 ; 27 L. 0. R. 708, D. C. 

6144a. — .] — Anseix v. Ansell 

(1930), 01 J. P. ,Jo. 410, I). C. 

6147a. Refusal of wife to live with husband — 
Without good reason — Effect of.] — Under 
Summary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), & 1926 (c. 61), the ct. will 
And great difficulty in granting a wife’s 
application for maintenance where she has 
disclaimed her proper obligations to her 
husband & has without good cause refused 
to live with him. — ^eatherley v. 

Weatuerley (1929), 142 L. T. 163 ; 94 J. P. 
38 J 46 T. L. R. 28 ; 73 Sol. Jo. 730 ; 28 
L. 0. R. 1, D. C. 

6151a. On summons for maintenance.] - 

Smith v. Smith, J^o. 6133a, ante. 

6161. Add. Annoialion: — Consd. Price v. Price 
(1927), 43 T. L. 11. 609. 

6164a. — .J- -A complaint by a wife 

against her husband for wilful neglect to 
maintain her or her infant child need not, 
underSummary Jurisdiction Act, 1848 (c. 43), 
8. 1 1 , be brought within six months from the 
time when by sucli neglect he caused her to 
Jive s(‘parately A apai^ from him, inasmuch 
as by Summary Jurisdiction (Separation 
Maintenance) Act, 1025 (c. 51), s. 1 (1), the 
complaint may now be made notwithstanding 
that the neglect has not caused her to leave 
& live separately & apart from him. — ^P rice 
V. Price (1927), 43 T. L. R. 609 ; 71 Sol. Jo. 
432, D. 0. 

6177a. Four summonses dismissed -Fifth 

summons on same cause of complaint.]— 
On an appeal by a husband from an order 
directing him to pay his wife £1 a week for 
niuinttmancc on the ground of his desertion, 
it was shown that four previous summonses 
taken out by the wife m the same ct. for 
desertion had been dismissed, & tliat the 
fresh proceedings disclosed no new facts. 
The order was ^charged on the ground of 
res judicata. — Wall r. Wall (1930), 94 J. P. 
200 ; 94 J. P. Jo. 303 ; 28 L. G. R. 477, 
D. C. 

6179a. .] — A wife's right to claim & obtain 

an order for maintcuanco from a bench of 
justices under Summary Jurisdiction (Separa- 
tion &> Mainlcuauce) Act, 1925 (c. 51), is not 
necessaiily barred by a deed of separation 
which inches an allowance for her mainten- 
ance, but it must dexicnd on the terms of the 

PART XIII. SECT. 27. SUB-SECT. 3.— 

C. (b). 

p I. After divorce.]- Where the 

parents of two loffilimatc children have 


deed whether she is or is not deprived of that 
right. — Diqgins v. Diggins, [1927] P. 88; 
96 L. J. P. 14 ; 186 L. T. 224 ; 90 J. P. 208 ; 
43 T. L. R. 37, D. C. 

AnnotaHon:-—HM. McCreanney v. McCreanney (1928), 138 
L. T. 671. 

6188a. Power of magistrates — ^To make applicant 
elect — Summons containing several grounds 
of complaint.] — Tyrrell v. Tyrrell, No. 
6086b, ante. 

6188b. Husband without legal representative - 
Whether ground for appeal.] — Leslie v. 
Leslie (1930), 94 J. P. Jo. 303. 

6101a. What amounts to — Cross- 

examination of husband.] — Where a wife 
seeks a separation & maintenance order on 
the ground of her husband’s desertion, & 
the only evidence given is that of the husband 
& the wife, then the husband’s evidence in 
cross-examination may bo corroboration of 
her evidence so as to justify the justices 
in making an order. — Williams v. Williams 
(1928), 93 J. P. 32 ; 27 L. G. R. 4, D. C. 

6162a. Statement by probation officer - 

Otherwise than as witness.] — In a case in 
which a wife summoned her husband for 
desertion the justices adjourned the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resumed hearing he informed the ct., not 
as a witness, that his efforts had been fruit- 
less, &> in the course of his statement expressed 
a favourable view as to the character of the 
husband. The justices refused to make an 
order, & on the wife’s appeal it was urged 
that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsoheited testimonial : — Held : 
the justices were entitled to come to theii* 
decision on the evidence. The note of the' 
proceedings contained no reference to any 
observations by the probation officer & no 
extraneous evidence should be allowed in 
the Div. Ct. — ^Pearce v. Pearce (1929), 93 
J. P. 64 ; 27 L. G. R. 364, D. C. 

6217a. Adjourned hearing before ^different Justices 
— Only one justice present throughout whole 
hearlxig — Validity of proceedings.] — Lewis v. 
Lewis, No. 6086a, ante. 

6230a. Attachment of husband’s income — 

Discharge of maintenance order.] — Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
payment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attacluuent of her husband’s income. Such 
an order is not an order “ under this Act ” 
witliin Summary Jurisdiction (Married 
Women) Act, 1895, s. 6. — Outerbridoe v. 
OUTERBRIDGE, [1927] 1 K. B. 368; 96 L. J, 
K B. 74; 186 L. T. 303; 90 J. P. 204 ; 43 
T. L. R. 33 ; 70 Sol. Jo. 1113; 28 Cox, C. C. 
281, D. C. 

6233a. Made In Dominion — Maintenance 

Orders (Facilities for Enforcement) Act, 1020 
(c. 33).] — A married woman obtained in a 
X>olLce ct. in Australia a maintenance order 

the mother, but by au ofQcer of the 
OMdren's lieliof be Xhiblic Wcll^ 
Board.— A ujbruan v. Eeup, [1928] 
S. A. S. 11. 4. -AU8. 


bi'en divorced u ct. of Mummary juris- 
diction haa no luiisdictlou to make an 
order under Maintenance Act, 1926, for 
tiieir maintenance o^nst the father, 
ttlthouffh the complamt is not laid bj 
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against her husband ordering him to pay i 
£5 10s. per week for her her child’s mainteii- | 
ance. An application was subsetpiently 
made by her to a ct. of suniniarv jurisdiction 
in England under the above Act to conlirm 
that order as agaii^t her husband who was 

no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
iirmed the order with the modilication or 
variation of substituting £2 per week, 
i.e., £2 for the married woman At lOs. for the 
child, in lieu of £5 lO.s'. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
et. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 181)5 
(c. 39) : —Held : (1) the jusiu'os had power to 
state a case for the opinion of the K. B. Div. 
(JH the question whether they wt'rc right in so 
deciding; (2) they wore wrong in holding 
that in dealing with an order under iiic above 
Act of 1920 they wei’C bound to limit the 
amount payable U) the sum prescribed for 
orders made under the above Act of 1895. 

(3) The expi‘(‘ssioii “ Summary Juris<liclion 
Acts ” in sect. 7 of the above Act of 1920 
docs not include Summary Juris<liction 
(Married Women) Act, 1895 (c. 39) (Avouy, 
J.). --PKAtJriAM r. J*EA(JRAM. [1920) 2 K. B. 
J05 ; 05 L. J. K. B. 819 ; 135 L. T. 48 ; 90 
J. P, 130; 42 T. L. B. 530; 70 Sol. Jo. 
(570 ; 28 Cox, C. C. 213, D. C. 

6236. i'.iter this case add “ jS’cc, iioiv, (Viiniiiul 
Justice Administration Act, 1911 (c. 58), 
s. 32 (1).” 

6241a. After this ca.se add “ .] -- 

See, 710W, Summary Jurisdiction (Separation 
& Maintenance) Act, 1925 (c. 51), s. 2 (2).” 

6242. Add. innofatioH : Distd. Paslre r. I’asfn-, 

119301 P. <so. 

6242a. By consent of parties. | Kukkt 

r. Kokkt (1930). 91 .1. !'. .hi. 50. 

6242b. Effect of — On right to recover arrears 

of maintenance.] — O oteubbidgic v. Oetek* 
BBTUQE, No. 6230a, ante. 

6250. Add. Annolaiion.'i : — As to (1) Apld. Out<*r- 
britlge v. Outerbridge (1920), 90 J. 1*. 201. 
Refd. Peagram v. Peagram, [1926] 2 K. B. 
165. 

6250a. Necessity for strict | 

proof.] In this case jiistu-es refuseil to di* 
<*harge a maiutenance oidei- whicii the> had 
made on the grouiKl of tin* liusband'.s t ruelty. 
The hu.sband had apjihed for discharge ol 
the order on the ground that .siiiee tie* ord<*r 
the wife had eominitted adultery. The 
justices found that the husband e<tndu<'ed to 
his wife’s adulf^ery by his taiini-e to ke<*p up 
.payments under the oi<ier, <5c refuMsI to 
discharge it. 'riiu hu.sband appealed : 
Held: the justice.s were ji<it warraiitc'd on 
the facts in liriding conduct conducing, 
winch must be stiK'tlv yiroveil A: must be | 
the direct caii.st* fd the adulteiy . Appeal} 
aJlow’(‘d A original order ilischarged. - 
Nobrts 7 \ .Noimi'' (H)3(i), 91 ,1. P. 79; 28 ' 

L. (J. 11. hr-. 

6250b. — Observations upon the 

administration of the jurisdiction conferred 
on justices by Summary' J urisdiction (Married , 
Women) Act, 1895 (c. 39), s. 7, as amended i 


i)y Summnn .lurisiiiction (Separation 
Alaiuteuaruv) Act, 1925 (c. 51), s. 2, to dis- 
charp' a maintenance order on y»roof of the 
wife’s adulU'ry. Buoaubent r. liuoAOBENT 
(1927), -13 T. B. 180, D. 

! 62.50P. - - Tlmft for 

A comydaint under Summary .1 urisdiction 
(Mariied Women) Act, 1895 (c. 39). s. 7, (hat 
a married w'oman has committed adulti'ry, 
is subject to the six months’ limitation im- 
yiosed by Summary .lurisdiidion Act, 1818 
(c. 43), K. 11. 

A wife obtained an ordiu* for separation A 
an allowance in 1922. In 192(5 |ustic(*a pur- 
y)ort«*d to discharge the order b> reason of 
adultery of the w'lle found by tlu'iu to have 
been committed in 1915 : Htld : tlu* justices 
Iwul exceedeil their jurisdiction. Wai.i.EU i>. 
Waij.kk, [1927] P. 151 ; 9(5 L. .). P. 58 ; 136 
L. T. 512; 13 T. L. B. 285; 71 Sol. Jo. 

232 ; 28 (’ov, C. C. 329, I>. <5 
AiinoUition: R«fd. Diitcli r. Out- )i (I'i'JM, S.> V. h. I!. .KJ. 
6250(1. - - .] A husband, in 

sec'king the rescission of a maintenance order 
on tlu‘ ground of the wife’s siihsecpient 
adidtiuy, rmi.st m.ike Ids ('onqilaint w'lthin 
six luonth.s of the alleged act id ailultiU’y, or 
within six month.s of his know li'dgi*, or his 
mi*ai)H of acquiring IIk' kiiowh-ilgi*, of tho 
alleged act. I)UT( ii r. Dotcm (1928), 98 
\j. J. P. J 1 ; 1 10 I-. T. 915 ; 92 .1 P. 197 ; 15 
T. L. Ih 3,3 ; 72 Sol. Jo. 7915. 

6250e. Particulars of adultery.] — 

A wifi* hail ohtaiui'd an (n*di'r unili*r Summary 
Jurisdictiim (Si*p.iral ion A M.iititi*nani*i*) 
\ct.s, 1895 to 1925, that lier liuMbaTal shouhl 
]>.iy hi*!’ 3U.S*. a we(*k by vv-i.v <d mairilenanci*. 
'I'l-i* iirdi'r diil not ciintain a non « ohat)il.ation 
» l.'iiise. Sul)h(‘(|Ui‘rd-ly tin* husb.ind tiiok iiut 
a .sunimiitis asking that tin* i>iih‘r for maln- 
tenaiici* shonlti la* dlschargi'd, on the ground 
that the wife had conirnittt*d ailultery. The 
husband gave evidi-nco that, siiicc* tin* dat<* 
of tin* mainti*nanee order, 111 -% wife had given 
hiilh ti) a child, A', of non-ai'ci* s on ids jiart. 
'Dils w*as tin* only c'viilencc ol adult iTy. 
’rhejuvst ices found tliatt ho wilehad committi*d 
Hilultery, A <lischargi*d tin* \,'ei*kly ortJer for 
maintenance Held .* (1) tin* eviil<*nei* of tho 
Jjiishand of non-acci ss to ha.stardise his child 
was in»t adrnissibh*, & the just ie»*.s’ ordi*r dis- 
ch'irging the maintenance order nm.st he 
.set aside ; (2) in jiroceedings urnlor Summary 
.Jurisdiction (Separation A Maintenanci*) Aet.s, 
1895 to 1925, if there is a charge of adulti*ry, 
the act or acts of adult(*ry should he s])<*eified 
with yiarticulai’R, if yiossibJc, of the jilaei* where*, 
the time when, A the name of the yierson with 
whom it is alleged the adultery has been 
committed. — Boston v. Bosi’ON (1928), 1.38 
L. T. 047 ; 92 J. P. 44 ; 26 U O. If. 183. 
6251a. Revival of order.] (1) A sepaiation order 
gr.anted to a wife, A made under Summary 
Jurisdietion (Man*ied Women) Ait, 1895 
(c. 39), s. 5, upon cause b(*ing shown upon 
tresh evidi*nee to the satisfaction oi the ct., 
it the order has been discharged >>y tin* 
ju.stici*8, may be reviv<*d by tln-ni under 
(’rimirml Justice Administration Act, 1914 
(c. ,58), s. 39 (3). (2) A finding of adultery 

against a wit** by ju8tiei*s is not eonclusive, 
wln reas a sub.sequent finding by a judge of 
tlie High (’t., tliat the adult<Ty alleged w'as 
not committed, is conchisivi*. Such a finding 
b\ a judge of tlio Uigli ('t. is a new fact, A 
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the nature of his is also a new fact, 

& both these facts are “ fresh evidence ” 
within the statutes. — Phatt v. Pkatt (1027), 
06 L. J. P. 123 ; 137 h, T. 491 ; 43 T. L. 11. 
623; 71 Sol. Jo. 433; 28 Cox, O. C. 413. 

6252. Add. Annotations: — ^Refd. Colchester v. 
Peck (1926), 135 L. T. 32 ; R. v. Copestake, 
Ex p. Wilkinson (1926), 90 J. P. 191. 

6255. Add. Annotations : — Refd. Colchester v. 
Peck, [1926] 2 K. B. 366 ; R. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 

6255a. .] — ^Pratt v. Pratt, No. 6261a, 

ante. 

6271. Add. Annotation : — Refd. Mart v. Mart, 
[1926] P. 24. 

6272. Add. Annotation : — Dlstd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 


6275a. Order made In Dominion.] — Pea- 

GBAH V. Peagram, No. 6233a, ante. 

6288a. .] — Pearce v. Pearce, No. 6192a, 

ante. 

6286a. .] — .7 ONES (A.) v. Jones (D. L.), 

No. 6137a, ante. 

6286b. To rescind order— Dismissing summons.] — 

Burton v. Burton, No. 012Ha, ante. 

6800. Add. Annotation: — Dlstd. Fletcher 

Fletcher, [1928] P. 20. 

6300a. Wlfe*s appeal.] — A wife who has 

failed in her application before justices for a 
maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husb.and for security of the 
costs of her appeal against the Justices’ 
decision.— “PiiETCHBR r. Fletcher [1928] P. 
20 ; 97 L. J. P. 1 ; 138 L. T. 135 ; 91 .T. P. 208 ; 
44 T. L. R. 13 ; 71 Sol. Jo. 846. 
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INCOME TAX. 

Part I. — Administration. 


SuB«SECT. 1 . — In General (Vol. XXVIII., p. 5). 
.Add the following case : — 

9a. Delivery of lists by person in receipt of income 
belonging to others— Duty of bank.]— 

V. National Provincial Bank, Ltd. (1928), 
44 T. L. 11. 701. 

10. Add, Annotation : — Reid. Pickford r. Quirko, 
Pickford v. I. R. Comrs. (1927), 188 L. T. 500. 

Sect. 1.— APPUCAHON OF SCHEDULE (Vol. 

XXVIII., p. 0). 

11a. General rule.] — (1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, &> the test 
in regard to liability to tax under Schedule A . 
is not whether the person taxed had an 
independent ownership of the property, but 
whether he had profits & gains in respect of 
his occupation. 


(2) A person who by a will is given a right 
of residence in a house rent free so long as 
ho wishes, & who is in residence during the 
year of assessniunt, is assessable to income 
tax for that year under (Schedule A. in respect 
of luu beneficial occupation ; Ac; the amount 
at which ho is assessed must bo included in 
a return of tlu* total income for super tax 
purposes in the following year. 

(3) When the right of residence is given to 
two persons jointly, it is for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, when such n 
finding has bi^en made, it should be accepted 
in any higher et.— S hanks v. Inland 
ItKVENUK (\>MIIS., [19291 1 K. B. 342 ; 9S 
L. K. B. 311 ; MO J.. T. 157 ; 73 Sol. Jo. 
70 ; 15 T. L. R. 2S ; 11 Tax Cns. 249, i\ A. 

Annotahon'i * Is ti> (2) Conid. .SuHon r. Inltinil Uevanuo 
C*«inr«. (1U21)), ».'» 1. I, Jt. .(0.^. Apprvd. I. i; i r. 
Millet . I I'Htil \ ( 'ill. 


Part II.— Schedule A. 


13. Add. Annoialiom: — Generally, Refd. Glenboig 
Union Fireclay Co. v. I. R. Comrs. (1922), 12 
Tax Oas. 427 ; Naval Colliery Co. (1897), Ltd. 
V. I. R. Comrs. (1928), 138 li. T. 593 ; Ormond 
Investment Co. v. Belts, [1928] A. C. 143. 

15. Add, Annotation: — Ah to {\) Consd. Shanks v. 
I. R. Comrs., [1029] 1 K. B. 312. Ah to (2) 
Refd. Miller (Ijfuly) v. I. R. Conus. (19.30), 1.5 
T'ax Cas. 25. 

24a. Right of residence given to more than one 
person.] — Shanks v. Inland Kevenuj: 
Comrs., No. 11a, ante. 

25a. Annual value — House let in apartments.! 

Where a house or tenement is let in different ' 
apartments or tenements Ac occupied by two ’ 
or more persons severally, the annual value, ' 
under 1918 Act, Schedule A., No. VII., | 
r. 8 (c), is the aggregate of the hypothetical 
rack rents of the separate tenements, Ac not 
a hypothetical rack rent for the whole i)ayable 1 
by one who would then sublet its separate 
tenements for the sake of profit. — Williams 
V, Sanders, [1 927] 2 K. B. 498 ; 96 1.. J. K. B. 
912 ; 137 L. T. 820; 43 T. L. R. 603; 11 
Tax Cas. 073. 

Annotation: — Reid. Embleton v. Norwlcli Union Life Insce. 
Soc., Norvtich Union Life Insce. Soc. v. Embleton (1927), 
11 Tax Cas. 681. 

25b. Blocks of flats.] — CJertain premises con- 

sisted of a number of blocks or buildings, 
each containing a number of self-contained 
flats which lu^ separate entrance doors 
from the public staircase. The rents pay- ^ 


able by the timanis included the payment 
of rates & taxes A the maintenance, lighting 
A cleaning of staircasi'H A the performance 
of various other services by the landlord ; 
Ifehi: (1) in acoordanre with 1918 Act, 
(Schedule A., No. VJL, r. 8 (r), one asse.ssrnoni 
must be made in ri‘Hpect of each block or 
building, Ac not a separate asH(‘Hsmcut in 
respect of each flat; (2) the allowance for 
lepairs must also bo made in respect of each 
budding in accordance^ with (Schedule A., 
No. V., r. 7 ; (3) the premises not being let 
at rack rent, in euiimating the annual value 
the payments made by the owner for rates, 
etc., in the preceding year were to be 
excluded, as provided by Schedule A., 
No. IV., r. L— NouwTtTi Union Life 
Insuranc e Scxtkty v. Emblktton, Embleton 
V . Norwich Union Life Insurance Society 
(1927), 137 L. T. 415 ; 11 Tax Cas. 681. 

Annotations : — Am to (2) Folld. 'rnwio t Improved InduKtrlal 

DueiniiKH Uo (I'J.'Pi), ih I. L. I{. »0U aenrrally, Refd. 

WilUams V. SouderH. il927J 2 K. H. 408. 

25 c. •! A CO. owned a block ef arti.vuis’ 

dwellings whn h was in the metropolis A 
which consisUsl of seJI-contamed /tits. 'Die 
dwellings were assessed in the valuation list 
as sepaiaL* Hats A not in gionp-., hut tlie 
income tax assessment was made on tie co. 
in respect ol each gioup apfiro/o hed lioiii the 
street by a separab* entrain (, tin amount 
of the assessment being arrived ,»1 t>\ addiiu., 
together the gross values s/xtvvn in the 
\aluation list for each fiat in the j;roiip. 


part II. sect. 2, SUB-SECT. 1. 

26 ii. .}--Ttie Finance 

Acts contain in each year, except in 
years of rovaluatiou, a provision that 
the annual value of property which 
has been adopted lor the purpose of 


income tax under Sched. A. for oiw 
year shall bo taken os the annual value 
of that property for the Hame purjiosf 
for the next year — UfUl : this pro- 
vision does not preclude an increase 
in the assessment or an aUditioimJ first 


.ihsesHinerit urnl* i liuomo Tax Act, 
I 'UK. H. 12'^, uheic tile original asess- 
mi nt iH found not to have included the 
vvhoieuunnul value.-lNLAMj Hkvkm h. 
CoMKH. V. Dickson, iiyUhl S. ('. (Ct, 
of .^esb.) 7 o2.--SCOT 
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I 

The consequpnoe was that tlio allow’ance for 
ropairs w'as rodurctl A, us tho ro. conte?ided, 
that no allowanci* for voids or loss of rent 
could be claimed unless all tho flats in a 
j)articulor ^roup wc‘ve producing no renf. 
The CO. contended that each flat ouffht to be 
assessed separa1<*ly :*-//cZd .* the applica- 
tion of Scli(‘d. A, No. VIJ., r. 8 (c), was not 
excluded in the Administrative County of 
London hy tlie preliminary words of Sche<i. A i 
as tf» the conclusive of the valuation list 
under Valuaticm (Metropolis) Act, lH(tO 
(c. 07), A; eacli fp’oup of flats was to be I 
assessed as one house At the assessment was ' 
properly made by adding topfidher the values 
of all the* flats in the ^roup. Towi.e ?\ 
iMIMtOVKI) iNimSTIlIAL I )WE1.1.1N(1S ( ’()., LtI).. 
.lOIINSTON V. (’ONSOJ.lDATlfil* LoNOON I*«0- 
I’j:kt]Ks, Ltd. (llKtO), 47 T. L. IL 74, (\ A. 

25d. Premium paid for lease.] — Held: the 

comrs. were entitled, in determining the 
annual value of premisc‘8, the h'ase of which 
had betJii assigned t.o applb., to take into 
account the jiremium originally jjuid by the 
assignor for tlie lease, ])lus inf ert‘st thereon. — 
Davies v. Aubott (1027), 11 Tax ('rh. .57.^), 
a. A. 

25e. Gross value — Whether property included in 
valuation list- Property In occupation of 
Crown -Computed annual value entered as 
ratable value in valuation list.] Lewis v. 
Eloy (1027), 11 Tax das. 723. 

28. Add. Amiolaiioti : — Refd. h'r.v r. Salisbui> 
llous<‘ testate, Lfd., .Foiies r. ('il> ol Lomhtii 
Ih-al l‘iop<*fl> do., lllffDI A. ('. 132. 

29. Add. Auvotalion : -Refd. (flenboig llnion 
Fircs'lay do. v. J. IL (^omrs. (1022), 12 Tax 
das. 427. 

36a. .] - H(‘sp. board, which was con- 

stituted for the regulation Ai imj)i*oveinont 
of the navigation of the upper portion of a | 
firth, w/is authoris<*d to levy shipping dues, 
A. these du<‘S were its soh* revenue :-—Ueld : 
ns the dues <lid not ari.se from “ property in 
lands, t-eneinents, hereditaments, & herit- 
ages,” tin* board was not liable to be assessed 
in res}H*ct <»f them to iin’ome tax under 
1018 Act, Scln‘dule A., No. 111., r. 3. — 
Inland Uevenite doMits. v. Forth Con- 
MEHVANC'Y Hoahd, ll020| A. d. 21,3; 08 

L. ,1. 1\ 31 ; 110 L. T. 251 ; 03 .1. W 07 ; 

45 T. L. IL S3; 27 L. G. H. 107; 11 'Pax 
(’as. 700, 11. L. j 

37. Add. Avnotaiions ; -Distd. 1. IL (yomrs. v. 
Forth douservancy Hoard, 11020] A. d. 213. 
Apld. (’mtis Ih-o\Mi, Ltd. r. .larvis ; .lur\i>* 
r. ('urlis Kronri, Idd. (1020), I 1 3'a\ das. 711. 

50a. Blocks of flats.] — Norwich Union Life i 

1nsuran(;ic Society v. Embuston, IOmbijston . 
V. Norwich Union Life Insurance Society, 
No. 25b, ayde. 


50b. Whether gross value In Valuation List 

conclusive as to rent.] — Ap]dts. W('re the ow’ners 
of premises within the Metropolitan area with 
i*egard to which it was admitted that for the 
years to w'hich the apfu^al related, 1021 25 A: 
1025 -215. the actual rentals received exceeded 
the gi'oss Scl)erl. A a.ssessn)c*nts by more than 
the authorised reduction numtioned in 1018 
A<‘t, rule 7 (2), No. V, Schod. A. Th.'y 
c<»nt<*nded. however, that they were ontitl(*d 
Uj a repairs allowance under rule 7 (1 ), 
because (a) in vi<‘W of the Valuation (Metro- 
polis) Act, 1800 (c. (57), no alterations mere'ly 
' in value of the hereditaments during the 
epiinquennial p<‘riod enuhl during that period 
be* lake*!! inte) e*e>nsiele*]‘atie>n fe)r the purpe)ses 
e>f nde 7 (2) (the re*pairs alle)wance* had be*e*ri 
granted fea* e*arlie‘r >i*ars within the same 
e|uine|ue*nnial pe‘rioel 15)2 1 22 te) 1023-21) ; 
A (h) the gre)ss value in the V'aluatieai List 
was feu* all Income* 'Pax ])urpe»se‘s re)ne*lusive 
eef the; annual value* A: must be* treate*el as 
the r(*nt eif llie ]»ie‘mise*s uitlnn mle* 7 (2). 
Tlie (iene'ral (’omrs. elismisse-el an ai)peal eui 
the*se greeuiiels against the* asse*ssme*rds feir 

the ye*ars 1021 25 A 15)25 2(5. The 

aj>]M‘ale‘d : Held : applts. we*j*e* ne)t ’entitle*ei 
le) the alle)wance*. Metirumilitan Proper- 
Tn<'s do.. Ltd. c. l)i miam (1025)), 1 1 Tax 
(’ns. 710. 

51. Add. AnnolatioHS -A» to (2) Apld. I. R. 
(kmirs. r. (fhisgow ]Musie;jd Festival Assocn. 
(102(5), 11 q'ax das. 154; Seeittish WoeiUen 
T<*rhnie“al (’ollege, (Jalasliicls v. J. H. (Jomrs. 
(102(5), 11 Tax das. 135). Consd. Geoleigists’ 
Assocn. V. 1. R. doinrs. (15)28), 11 Tax (’as. 
271; Sir (.. H. Hunter (1022) '• (’ ” 'Pried, 
Trust e‘e*s r. 1. IL Coinis. (1025)), 1 1 Tax das. 
127. Refd. Ghesterman t». Taxation Federal 
Oomr., 11026] A. (\ 128; (hi Is’ Public l)a> 
Schoeil 'Piust r. Ereauf (15(30), 5)5) L. .1. K. 11. 
(513; lie Hood, Public 'Pniste*e‘ r. Hoe»d (1030), 
I 13 L. T. (55)1 : Luipaard’s \'l(‘i Estate A: (eolel 
Mining do. r. I. IL (’omrs., [ 15)30 1 1 K. IL 55)3. 
HenerallHi Refd. I. R. demirs. v. Falkirk 
Temperance dafe Trust (1020), 1 1 Tax (’as. 
3.53 : 1. R. (’emirs, v. Peeble-sshirc Nursing 
Assocn. (1020), J 1 'Pax das. 335 ; 1. II. Comrs. 
V. Yeirksliire Agricultural Soc. (1027), 14 
'P. L. R. 50 ; Ge*rieral Medical ('ouncil v. 1. R. 
Comrs., Eugliish Jlrarich Council eif General 
Me*dical Council v. Same (1028), 07 L. ,1. K. 11. 
578. Mentd. .Martin i\ Leiwry, Martin v. I. It. 
('omrs.. fl020J 1 K. 11. 550; Tic Williams, 
I’ublic 'rrusteu v. Williams. [1027] 2 (’li. 283 ; 
Adamson v. Melbourne A: Metropolitan IJeiard 
of Works, [1020] A. C. 142 ; He Grove- 
Grad v, Plowden v. Lawrence, [1020] 1 Ch. 
557. ' 

54. Add. Ayiyiotafioyi : — .4.f to (1) Apld. Salisbury 
House Estate r. Fry (1025)), 08 L. J. K. 13. 
722. 


PART II. SECT. 2, SUB-SECT. 6. | 

sa. Conscrvanc-y board.]- A con- . 
sorvunoy board wew cstabUahe'd by ' 
blatnto to keep a river in a navltraltlu | 
e:oudition to cemtrol the navigation 
therein. Wide powers were > tested 
in it to enable it to carry out its dutie\s, 
but it diel not ow’ii any property fnmi 
which preiilte wore derived. Itudor 
hcct, .'i4 of its Act It levied duoa upon I 
all shipping onteringr the river witliiu 
its jiirisaictlon. liaving l>oen assessed | 
to ineouio tax under Sched. A. No. III., i 
ilulo 3, upon the balaueo of those duos, 
it appealed • Held : tho balance was 
not a proUt urisluff out of lands or 


lieritages within the meaning of 
heheil. A.. A: the board was not assess- 
able under that ScheJ. — 1m.ani> 
IlicvKNUK (•omrs, r. Forth Cox- 
sr.m ANCY Board, [1929] S.C.(H. L.) 1. 


PART II. SECT. 4. SUB-SECT. 1. 

hb. Company for advanermeni of 
wooUen industry .) — A limited eo., 
momborsbip of which was restilotcd to 
persons ongaired in the woollen in- 
dustry in Scotland, was formed “ with 
a view to the advancement of the 
woollen iuduetry in Scotland, to pro- 
mote by means of a college systematic 
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education, instruellon ic study in all 
iirauclios of the iudustri'.” Its Income 
4c proi»oriy were dedicated to these 
I objocts. no profits could l>e distri- 
buted ainoiiK its members. It owned 
I ik occupied a college at which cIossoa 
wero held for instruction in the prin- 
ciples Ac practice of woullejj w’orsted 
cloth manufactiirc. Tho students wore 
llfteeu ymrs of ago & upwards. .S: paid 
fees for tho courses of instruction : — 
I Held: (1) the college w'as not a 
“ public school *’ : (2) tho college 

buildings were ** herltiiges owned 6c 
I occupied by a charity,” & the co. was 
entitled to exemption under 1921 Act, 
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58a. Convalescent home tor members of 

friendly society .]--An unregistered friendly 
society, of which there were over two million ' 
members, had for its principal objects the 
relief of distressed members A: the widows A: 
orphans of members, & the promotion of 
social intercourse <fc recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divid<‘d & allocated to 
various benevolent funds. A house A 
grounds were bought by the society for use 
as a convalescent home by its members. 
The purchase price was paid i)artly by the | 
society & partly by contributions ])y its 
members. The liome was maintained by the 
society Ac was furnisht'd to accommodate ' 
twenty or thii*ty members. No expense was | 
incurred by a membe]* during his residence i 
at the home, Ac. medical num gave their 
services to it gratuitously : — Held : the home 
was a hospital within IhlH Act, Schedule A., 
No VI., r. 1 (c), A th(‘ society was entitled to ' 
be allowed the amount of tax charg«‘d in 
respect of the preriii.ses of \\ hich the home was 
compo.sed. — ItOYAL Antedii.uvian Oitiuoit 
OF Hi’FFai.oks V. Owens, [192SJ I K. ]h lid; 
97 L. J. K. R 210; 198 I,. T. (Ui; 41 
T. Ji. 11. 122; 71 Sol. Jo. 928 ; 13 Tax (’as. 
170. 

59a. .] — \pplts., a limited co., owned A. 

carried on a high-class secondary scluad 
managed by goNciTiors who w’ore ]).*iitly 
elected by tlie shareholdors A: j>arlly 
nominati'd by tlu* (’row'n. lly the eo.’s 
arts, no prolit vs as to h<‘ divided amongst 
members. Practically the whole of the 
receipts of the co. arose from fees 3 )aid for 
pupils : —Held : tlu* elements of permaiuuice 
connoted by tlie word “ foundation ” weie 
part of the essence of a public school. A: as 
these elements w<*re absent ap]»lts. were not 
entitled tf) an allowance on the giound tliat 
the .school vvas a jiublic school. liiHKi.NiiEAI) 
StiiooL, Ltd. r. 1 )hin<j (1920), 43 T. 1.. H. 
48; 11 Tax Pa.s. 27.3. 

.t Iiiiolnhoti Overd- (iiiis' I’uMk IM\ '-•Ikm.I I ni-< t 

Krcaul (l!»!o), its I. .1. k. IJ. (>< !. 

60. Add. Annotnlioii Expld. Kreaut r. (iirls’ 
I'ublic Day School 1’rust (19.9),, 99 L. J. K. 11. 
013. 

62. Add. Annoialion : Dlstd. Kreaut v. (lirl.s’ 
Public Day Schoed Trust (1930). 99 J. .1. K. H. 
013. 

62a. School carried on by company paying 

dividends.] — The (mis’ rublK* j)ay School 
Tru.sl was m<-oi poi ated as a co., hut its memo- 
randum Ai. articles were iramed with the obj<*ct 
of estabhslung s<'ln«ils tliat would give a good 
eilucation at the lowest po.ssible cost. The 
Trust School was (jpcti U/ the general piihla . 


n large pro])ortion of its pupils were seholars 
from the public elemental > seboids, t't a 
great pro]>ortioii.of its governing Inuly were 
nommati'd b\ the local education authority, 
A:, further, the seliool was largely main- 
tained by publie monevs. A: m tlie xivw of 
the lloanl of Kdiication the sclujol sali.stled 
the legulalmn whieli prohibit (‘d any Parlia- 
mentary grant to a school conductt‘d for 
private ])rolit. in aeeordanci* with the 
Hoartl's vvisbe.s it was provided that the co. 
should be i*(tnverltsl into an educational 
trust at tlu‘ end of a period A. e\ee«*ding 
liftv }<*ars Ironi I99r», A lhal in the ev<*nt of 
/» winding up befon* Ibe end of that period 
the surplus assets nf tin* co. sluaild be subject 
to an e<bica( loiial tiust A should not lx 
ibstnbuttsl among the sbarelxthlcis ; that 
during the piM'iod abov c-nuMit loned tin' 
dividiMid ]>aid on share capital should not 
e\ee<*d a slim i*«|ual lo 1 per jcnl. a vear. 
The (‘omrs. found on the facts llu' 'rnist- 
Scliool was a public school, A as sindi culitlcd 
to tlx* ]>cnelit of the eveiuptiori fiinu incoiix* 
ta\ ju-ovided for b> 19bs \«'l. Sclicd. \, 
No. VI., r. 1 (t ) : Ihld : there was ample 
evxleixe on which the Comis. could (bid 
that this sclmnl was a public school. A the 
possihihtv ol prolit atising lo an individual 
in the course of cairying on a school did not 
ol ncct‘ssity pit*veul the school having tlic 
chaiaiter of a public school. 

3'lie cMstencc ol a p(‘rpetual foundation is 
not hv itself <'oix lusiv e, hut onl.v one of the 
factors to hi* consid(>rcd. 'riierc is no 
dist iix't ion between nionev Used lor a public 
school raised by ilehent iiies at irilerist, A. 
nionev raised h,v pielcience siiares vvitli 
himteit inteiest. 'riie judgments in liUike v. 
lji)uUni Citrpn., .\o. dll, were not intended to 
lav down a Mile that no scliool Irom the 
I orxliicl of which anv person could derive 
pel imnu'v henelit I'ould m any ciicumstauceh 
he a public SI bool. dlKI.s’ Pi Iti.K I>AV 

Siiioim 1'm ST r. t (Itltb), JMl L. .I. 

K. I5. iU3; H; 'r. L. |{. (53S ; 7 I Sol. .lo. 9 1 2 ; 
noin. Piii:\i 'I* e. (I’ljik-.’ I'l nr.ic l>\v 

Si iHMU. 'rpis'i, Ltd, I I3 L. 'T, 7l.^>; 28 

L. (.. IL 9(I3, II. L. 

69. Add. Annutationn Refcl. l'’ishi r r. Oldham 
Coipn,, |I93(>| 2 K. R :{9I. Mentd. Metro- 
politan Meat Industry Board v. Sheedy, [1927 ] 
A. C. 899. 

71. \dd. Aiuiulutiati : Retd. Miller (Lady) v. 
I, H. (’omrs. (1939), !."> 3’a\ (‘as. 2."). 

74. Add. Annotations -As to (3) Consd. I^'rv c. 
Sahshiirv Mouse Kstate, Ltd., .lones r. (’it.v 
of London Peal lTopert> Co., 119391 ( ’. 

1.32. Generally t Reid. Jluxham v. Johnson 

(1920), 130 L. T. 410. 


8. 30 (1). — SCOITIHII ^^0^)I.T.E\ 'I'KCH- 
XlCAl. C 0 L.LK 1 .K f. INLAMJ llEVENUK 
CoMKS.. [1920] S. C. 931 ; 11 Tax Caa. 
139.— SCOT. 

PART II. SECT. 4. SUB-SECT 2. 

k i. Woollen technical college. J — 

ScornsH WooixRv Tei iivical Ccjl- 
LKGE V. INIJVSD IlKV'E.VUB (JO.MIW., 

ante. — SCOT. 

PART II. SECT. 5. 

BO. Under Taxation Act, It. S. B. C., 


1911 (r. 222), «. li .*) — Not income oj 
noH-rrndents darioed from mines.] - 
Kent v. K.. U921J 4 Ii. L. It. 77 ; 
I1927J .S. C. 11. 388.— CAN. 

■<J. Arrears - Where land nwltr con- 
trol of court — Lia/nlttg of oceupier.]- 
A roceiver woa appolut<‘<l o\er certain 
lamlH in 1908. Tne o\\ ucr of the IiuuIh, 
which were being sold under the Lund 
Acte, vvaa in occupation of them unrl»*r 
a ct. leuHO up to the time of his death 
( in 1917. After bla death the luixtH 


wen* Jet for gi*.i/lti;r under C'oiirl 
(iru/.ini; Agreemi nlM, A' were Hiihso- 
qiientl} let under a ^>ourt 
Agreement for a mix. AriearM of 
incumo tux havuiK l»ee(i i limned hy (lie 
JU'venue (/'oinrH., fJx lei river applied 
fo tho land Judpre foi lUiei-fimirt : — 
Iff Id ' tho owner n( fJi** iands w'ho 
had been in oceupation was Uablo for 
the arrearw of tax uniitT hath beheda. A. 
A a., up to tho tlnio of Ida death. — 
Be FoLKV’H Kstvik, (iy2HJ I. It. 070. — 
IR. 
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Part III. — Schedule B. 


77. Add. Cdakona .-—70 Sol. Jo. .586 ; 10 Tax Cas. 
846. 

Add. Annotation : — Refd. Huxham v JohnsoD 
(1926), 136 L T 410. 

79a. ** Dealer in milk — Land Insufficient lor keep 
of cattle — Liability to be assessed under 
Schedule D.] — Besp. occupied a farm which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking 
The soil was of such a poor quality that resp 
had to expend considerable sums yearly on 
feeding stulls. The produce gro^n on the 
land represented only about thirty per cent, 
of the food required for the cows Besp 
sold his milk to regular customers in the 
district, & only purchased milk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements He sold 
his cows when they became dry. The general 
comrs hold that leap, was not a dealer in 
milk, & they discharged an assessment made 
upon him in accordance with 1918 Act, 


Schedule D., Case III., r. 4 : — Held : resp. 
was a dealer m milk whose land was insum> 
cient for the keep of the cows withm the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs to find, & the 
case must be remitted to them for that 
purpose. — Huxham v. Johnson (1926), 136 
L. T. 410 ; 11 Tax Cas. 266. 

Annotation — Refd Stephenson v Waller (1927), 13 Tax Cas 
U8 

79b. ** Seller of milk ’’—Land insufficient for keep 
of cattle — Liability to be assessed under 
Schedule D.] — farmer may be a “ seller of 
milk ” within 1918 Act, Schedule D., Case 
III., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& it IB not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk — 
Stjlphenson V Waller (1027), 44 T. L. B. 
165; 72 Sol. Jo 102; 13 Tax Cas. 318. 


Part V. — Schedule D. 


87. Add. Annotations . — Consd. Machon v. 
McLoughhn (1920), 11 Tax Cas 83 Expld. 
Shanks v I. B Comrs , [1929] 1 K. B 342 
Dlstd. I H (onus < Milld 119101A (’ 222 
Refd. (liamgci v. MaxvveJl, [1020] 1 K.B 430; 
ToUemache v I B. Conus (192b) 130 L T 
444 ; Ormond Investment Co. v. Betts, [1928] 
A C 143; Tillmg-Sl evens Motors v Kent 
County Council & Transpoit Minister (1928), 
97 L J Ch .371 ; T B. Comis v. Dalgety A' 
Co (1929), 98 L J K B. 542 , l>i^gm<s» 
KuKslal J.and, TjiuIhi A llail\va\s ( o (19 10) 


142 L T 509, Suttorw 1 K ( oinis (1929), 
II Tax tas 602 

90. Add Annotations * — As to {!) Consd. Leemmg 
V. Jones (1929), 141 L T. 472 Refd. Pi> 

I Stilisbuiy Hous( I statt J id , Jones i 

( it\ of London Jhal l*n>p(it> to, [1930) 

\ ( 1 12 Qinerally^ Refd. Liverpool Com 

Trade Assocn. v Monks, [1020] 2 E. B. 110. 

91. Add. C'itetmrw.-[1920] 2 KB. 110; 95 
L J. K.B 510; 131 L. T. 756 ; 10 Tax Cas. 
442. 


PART III. I 

77 i. Poultry farm 1 — A | 

poultry farm oonslNtoil of thirty throe 
aoro« of land oil of vshich was iu kiohh 
except half on acre upon which jKrueu 
crops were ifrown for consumption 
by the poultry lu winter alonx with 
other feeding: stuflH A peuuanuut 
btock of about one Ihonisnnd head of 
poultry was kept In addition foiti 
alx fheep ncre (rrozed on the Ituid, A 
some of the sioua was out for hay — I 
Held tlio land nos occupied foi tlio I 
puipoBO of huubandti, in rihpcct that 
the fruits of the soil nire used to a | 
material extent for the sustiuauet of 
the poultry, A tlie poultry farnu r vas 
ontltled to be asHcsHcd on the proilla 
of the huslnoas imdcr Sc hcdule H , & 
not undti SebeduU D — Lb an x \ 
Inland Kfvenui llbiblb C l*!, 10 
Tax Ooa 341 —SCOT ' 

83 i (Immfotttut i'. j ut t Iruuiits 

ntuit aDtotinf'i to jtaitm r'ihtiJ I 
lUsp A his suns foi scmihI xcaiis 
liuscd A woiktd a fium joint lent 
without un\ died of paitiiiisliip 
Itisp hud supplied thi lapttal lu ion 
duitid all ImixIur A scIHiik A lu 
controllid tlu bunk an omit whiih 
was in his iiuiiu Hi miuli no np-ulat 
pHMuiiils to his sons but snpjilkd | 
lluin onicfjnist with sm li iixuic \ s tis 
will lucissan lot tluii ic ((uni iiu iits 
No i< id ol tins! disbuisc nil iit>< in of 
the tliuiulal kmiIIs ol tlu woikinu ot 
tboluiiu w ki|»t JJtM iiu Luts 
dill not iiistiU till mfiiinit thiit u 
paituerahip had existed — 1m vnd I 


1 J M M I- ( OMKS I WiniAM'^OS 
(IdJH) It Uxtus {{> SCOT 
to. Arruars — Liability of occupier ] — 
An oocupier of lands, even though he 
bo the owner, is not liable for arrears 
of iuiomo tax under Sihtd 11 of 
Imume Fax Ait 1918. whkb should 
haxo been levied upon A ultimately 
buine by, the foimei occupkr — 
Doiax ti Jtnih A Kikwan, ll9Jb] 
I It 559 -IR. 


PART V SECT 1. SUB-SECT 1 

91 1 lnuh ti'.'.fH lotiou ( o iijNir/fiii 
( tmpatit/ I if I Id tlu upplt uii oi 
poiutiii milk I \is(Hu 1 tmal Kshkiis 
V it J s H t l‘)Il t b A tluousb 
will! h wuh niaikitid the milk A ciium 
iHoiliKid b\ Its bhanhokkis wa*< 
liubh to pH> niioim tax nniUt tlu 
Himiniiim Inn nil l>ni lux Vit l‘»i 
upon till bulRiiii less ixitaui allow 
Mills shown bx ]t•^ hnuiuiu'l nport foi 
thi Mai lUJi in usimt of that xiai s 
opt 1 at ions A dlstUlmtid among it*, 
sluMilioidi rs as dixulinds oi tntiixst 
on ]>aid up lapitul hitvsbii \\iibx 
Mil K 1 HODl I J 1 *. \smk N t MlMSlH 
IU Nmionvi Ibmmk IJM2JM t 
1) Ji K 19 ''4 1 Hi aJJu 

119JS1 ^^ ( J* CAN. 

Id DtstnbiUxon of bonu’t—No option 
U> ahareiuilders to iakt cash IHdnbu- 
twn by tompany as capital ] — A co 
n solved that ite accumulatid profits 
sbould lu distributed os a bonus 
aiiiimgst the bliareholders, A that tlu 
direetnrs should be authoiistd to dis- 
tribute such number of unissued shares 
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of f1 each paid up to 1 0s as should bo 
oquivskut to the amount to be 
lapitalised m satisfaction of such 
bonus A it was agreed that the co 
should allot & issue to each share 
holdii Ills nspictive pioportion of the 
unibsiiod 11 bhare'4 loeh oroditid as 
paid up to lOv , that the shares bhould 
tie iroaiUd as paid up to lOs A that 
the shares bo credited should be aoeepted 
in satisfaetion of the bonus In the 
books of the eo ooeh shan holder was 
iredlted with his proportion of the 
bunub in paxiueut of 10s In rospect of 
eoeh of the shares so allotted A issued 
to bun — Hi Id the propoitiou of the 
bonus bO credited to eaeli bhareholdcr 
was profltb or bonus credited ” to 
him within Income lav Assessment 
Aet 1910-1921, s 14 (5), A was pro 
pirh uuUidtd m his moume — 
J XXll S t i kDB KAI Coxra OF TAXATION 
(1924) 34 C L K 404 —AUS 

if Ihstribiiiiun of property on dts- 
contxnuancc of business by company — 
nhat IS ifuomc ’ J — A loserve made 
up of oocritiouH to the value of real 
estate & goodwill is not “ income " 
within Ineume War lax Act, 1917, 
s 3 (0),but a resell 0 made up to trading 
profits or that portion of a oo ’s Income 
which has not been paid out is undis- 
tributed income of the co , unless 
before the distribution it has become 
lapital — Fte Anoprson 1 biate, [19261 
I ]1 L It no. (19261 3 W W. R 
n 2 ‘lo Man L R 279 —CAN 

m i. 1— A money- 

lender, visiting Berlin on business 
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98. Add, AnnoUdwn : — Consd. Ducker t>. Rees | 
Botobol^velopment Syndicate, I. E, Comrs. 

Development Syndicate, 
L-LvaoJ a.* 132* ) 

gSa Exchange transaction.]— Under an I 

agreement made on Mar. 8, 1921, for the I 
supply of marble by a co. to building con* i 
t^ctors, the contractors agreed to advance 
£20,000 of the price, percentage deductions | 
being made from the amount due on each | 
consignment of marble until the advance had 
been repaid. On Mar. 17, 1921, the £20,000 
TV as paid to the co., & in anticipation of the 
marble being purchased in Italv, though not 
till the autumn of 1921, the* co. at once 
arranged for the conversion of the greater 
part of the £20,000 into lire at one hundred 
& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet requh*ed 
by the co., their nominee, without the co.'s 
knowledge or authority, directed the sale of 
the balance of the lira account, Ac at seventy- 
two to the £ the lire realised a prolii of 
£0,707, wliich was received by the co. Th«‘ 
lire were subsequently repurchased for the 
purposes of the contract for £19,380, which , 
was allowed as a deduction from the co.’s 
profits for income tax purposes : — Held : in | 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £0,707 was not a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tax as part of the profits of the co.’s 
trade. — ^M cKinlat v. Jenkins (U. T.) & 
Son, I/fD. (1920), 10 Tax Ca^. 372. 

Annotaiion: — Distd. Thompson v. I. R. Comrs., I. R. Coiurs. 

V. Tbompaou (11)27), 12 Tav ais lOHl. 

95. Add, Annotation : — Reid. I. R. Comrs. v. i 

Fislier’s Exors., |192(5] A. C. 395. | 

96. Add. Citation :—affd. (1924), 12 Tax Cas. ' 

580, 0. A. ' 

96a. Sale of patent rights.] A syndicate formed I 
to work & dev'flop a group of English A 
foreign patemts cariied on business mainly ’ 
by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- I 
fused to take licence.s, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
co. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. liaving exer- i 
cised its option of purchase, & paid to the j 
syndicate a sum for the purchase of the 
American patents out & out, the Special ' 
Comrs. decided that profits on the sale of the j 
patents arose in the course of the co.’s business | 


A: were chargeable to income lax -Held : the 
Special Comrs had not wrongly directed them- 
selves, ik there was ample evidence to support 
their conclusion of fact.- -Ducker v. Rekm 
Roturbo Devexopment Syndicate, Iniand 
Revenue Comrs. v. Rees Roturbo Develop- 
ment Syndicate, [1928] A. C. 132, 97 
L. J. K. B. 317 ; 138 I.. T. 598; 44 T. L. R. 
307 ; 72 Sol. Jo. 171 ; »ub tiom. Rees Roturbo 
1>evei,opm;ent Syndicate, Ltd. v. Duckeu, 
Rei:3 Roti^rbo Devei.opmknt Syndicate, 
IjTd. V. Inland Uk\ rnue Comils., 13 Tax Cas. 
300. H. E. 

Innohihoii Msntd. Nt w l.iv ( t jxint EiiNthiiiii lMIl^ \ 

llutol (n r. Dt ViililiMll \ (MUirUlltK (.dlpU litll. 

(l‘)2iM, IIJ I. T U‘> 

97. Add. Citation : affd. (1027), 13 T. L. R. 727, 
H. D. 

Add. Annotaiion :—Fo]lA. Mills v. .lones 
(1929), 46 T. E. R. 118. 

97a. S. r. Milt>; v. Jones (1929), I 12 L. T. AM ; 
40 T. L. R. 118 ; II Ta\ ( 7<»9, 11. E. 

97b. Payments for grant of shop rights of patented 
Invention.] -Applt. was managing director 
of a CO. engaged in the dyeing industry. A: 
also carried on the business of selling yarn Ar. 
machinery on his own account. He had 
invented new apparatus for dyeing whicli 
w'as patented in Uk' United Kingdom A6 
America. Ho exi>loiied this invention by 
providing Ac selling the necessary nuM’hinery 
to firms in America, Ac he did not diH}»ute t.hat 
he was assebsablo t o income tax, under Case 1. 
of Sched. D., on the profits made on the 
machinery. Under the agreement h made 
with these firms, however, in addilion to the 
price paid for the machiiUTy, he was entitled 
to further payments for grant of “ shoi) 
rights,” %.e. the right of the purchusers 
to use the machinery A: piocoHMos in their own 
mills or within a limiti'd area. Applt. 
contended that these payments wi'ro for the 
acquisition of an exclusive licence to use the 
patenti'd processes in a limited area, that 
they were payment for portions of the patent 
rights Ac therefore capital y>aymentH in respect 
of which he was not assessable T'lie Special 
Comrs. found that the agreements were 
primarily for the sale of niachiniTy Ac that 
the grant to the purcliasors of ” shoo rights ” 
was consequential on the sale ; Ac therefore 
that the payments for the ” shop rights ” 
must be included with the payments for the 
machinery in the receipts of applt. ’s busi- 
ness : — Held : the Comrs. had decided rightly 
on the evidence before them. — Hrandwood 
V. Banker, Brandwood v. Inland Revenue 
Comrs. (1928), 14 Tax Cas. 44. 

98. Add. Annotation : Refd. Davis v. Ifarnson 

(1927), 11 Tax Cas. 707. 


purchased a large consignmetit of toiloi 

K aper. Before deliverr had been made, 
6 found a purchaser in London, to 
whom he re-aold tho whole conaignment 
at a profit. The tiaD8a<*tion was out- 
Hide the scope of his ui*diuary business : 
- —Held : the transac tion, although 
ieolated. was an adventure in the nature 
of trade, the prolite of which were 
asaeaaable to income tax under 
Sched. I).. Uasi' I. — Un lkoiiji. r. 
Inland Rfvem k Combs.. 1111291 
S. C. (Ct. of Seal.) 379.- SCOT. 


t I. .] — Morrison r. Minisikr 

OF CoirroMs & Excise, ri928 ] 2 D. L. K. 
759 ; [19281 Exch. C. U. 75.- CAN. 
a i. .J — I>>om the date of 


I 

i 

i 


iiicorporntiou to 1920 a co.’a profits 
were allowed to accuiimiaU until G.. 
th'' manager & owner of all the nbureH, 
duclunM] a dividend of 92 p**r 
amounting to 940.000 paid out of hur h 
ae<umulated proflta :— //< W nueh 
dividend waa not a rttupi of rapiuii, 
iiut income Sc subject lu taxation 
Gaonk V. Finance MiMtriKK. 

Lxeb. C. It. 19.— CAN. 

a ii. .) ll* pr I. Mim-11 i ' i 
\ Miic. Iti.NhNM » , (rij‘M I \ « I ' 
I CAN. 

d I. N. P, Macphkrsov u Ta\ xiion , 
CoxiK (1927), 27 S. fL N. H W. 105; I 
44 N. H. W. W. N. 3.3.~-AUS. 
ak. Income of aecuniulaied fund — * 
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Vmltr mill for hnu/it of t/sl<itnr’ 
children after tiveiify-om yeom I Held ; 
Hucli ifuome wan luxuOle uml< r ln» oiiiu 
War Tax Aft, 1917, ud ami luied by 
10 Sc 11 Geo. .J, e. 4'J H Jl ~ Mf JjI on 
r f ’LHIOMS & EXi Ml Mimh/KK. 1192 || 
hxch.G. K. lOfj ; a/rd..ll‘rj(,j i D. L Ii. 
531 ; [19201 .S. I . K t W. CAN. 


08 i. ( 'tmij/i nmtmn lot loxt oj offKc.l 
l\li*‘ii » fo of iminuging ogt^ats 
nht lined ij (iituJn huio of money as 
( uiupi it-iimii foi th. lii|Uidaliou of the 
/•ijniipiil (o the .imoiiut la a receipt 
111 IT g fioiu hiisiiienh A U, therofori , 
btbh- to he OHSfs'wd to Iticotuu tux 


lit T( KNKR, MoUJUSON SC Go., I.M> 
(19281, I. L. Ji 56 Calc. 211.- IND. 



Cases 99— 99g. 


English and Empire Digest Supplement. 


99. Add, Ciiations -suib worn. Jersey’s (Lord) 
Executors v. Bassom, Derby (Lord) r. 
Bassom, 136 L. T. 274 ; 10 Tax Cas. 357. 

99a. Repaid excess profits duty.] — Where a tradt^r 
was assessed to income tax on the amount of 
excess profits duty repaid to him : — Held : he 
had been rightly assessed. — lIiLL v. Mathews 
(1025), 10 Tax Cas. 26. 

09b. . I — Nesbitt (A. A: W.), I.td. v, Mitchkj.l 

(1020), 11 Tax (’as. 211, V. A. 

Jiinotutioii . ~Apld. OHvo A ]*artlii((tuu t*. JJoso (IDai)), 

{SoJ. Jo. 7(Wi. 

99c. Repayment after trading ceased.] — 

Held: liable to be assessed to income tax. — 
Kirke’s Trustees v. Inland Revenue 
OoMTts. (1026), 136 L. T. 682; 11 Tax Cas. 
323, H. L. 

Annotation Olive & Portlngton r. Hohc (1029), 7.3 

Sol. Jo. 7fl«. 

99d. Appropriate case.] — HeUl : the whoh- 

ainouiit assesHed under Case VI. was correctly 
so asst*sHed. Olive & Partington, Ltd. 
V. Rose (1020), 73 Sol. Jo. 700; 14 Tax (’as. 
7(11. 

99e. Profits made in Illegal business.] — Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
'J’he (lucstion is one of construction of the 
particular words used. — Canadian Minister ' 
op Fhianck V. Hmith (1026), 42 T. L. R. 734 ; 
70 Sol. Jo. 041 ; ftub nom. Minister of 
Finance v. Smith, 95 L. J. P. 0. .93, P. C. 

Annotation Mentd. (''lark r. Woptuwoy, 11927] 2 K. H. f»97. 

99f. Repayment of sum illegally demanded by 
Food Controller for licence to purchase mllk.J , 
—Held : in the computation of liHl)i]ity to ' 
income tax the amount rc])aid inuHt be 
treated as a receijii of the year in which it 
was originally paid to the Food (3ontmller. — | 


English Dairies, Ltd. v. Phillips, Engush 
Dairies, Ltd. v. Inland Revenue Comes. 
(1927), 11 Tax Cas. 507. 

99g, Royalties.] — Applt. co. carried on business in 
tile United Kingdom as literaiy agents, 
acting on behalf of authors in making 
arrangements with publishers ic othei’s for 
the publication or disposal of authors’ 
literary productions. The co. remitted to 
the autluu's the royalties less the eo.’s com- 
mission At expenses. The co. W'as assessed 
for the year 102.5-20 in respect of sums paid 
under such aiTangements to ('(‘rtain authors 
who were not i-esident in the ITniU’d 
Kingdom. The books concerned were 
written out of the United Kingdom. The 
CO. ai)X5ealed to the Si>ccial (’oirirs. The 
Comi’H.. in an iiiterim decision, d(‘termiru*d 
that the copyright royalties in question were 
not pi'ofits or gains arising any trade, 

prt)fession, or vocation exeri'ised in the 
United Kingdom ; that they \\eie prolits 
or gains arising fj*oin pi(»j)crty in the United 
Kingdom ; that the non-resiilent autliors 
were assessable in the name of tlie co. und(‘i' 
rule 5 of the (ient‘ral Rules. At a fuither 
hearing the (’oini-s. held that the assessments 
slioiild be undiT (’ase VI. of Scljed. 1>, A: 
they should be in tlie amount of (he r<iyalties 
less the ag(‘nls’ eommission A: incidental 
expensi‘s, so far as ll)ey related to the 
royalties brougld into charge, not, as eon- 
iendetl on behalt of tlu‘ revenue, without any 
hueli deduction, llotli paHies a])iu*aled : — 
field : that tin* ro>.*ilties w<‘i‘e annual ])roiits 
or gains aHsing from property in the United 
Kingdom A: so weie assessable imder Sched. 
1) ; tV that allowance shonhl be made in the 
assessments l<»r th<* e\|>ens(*s indicated. — 


98 ii. Coiinn iiHitioii lot oar lojoros 
IHiot by .liiorKoo ontliontu s.\ Hibl : 
on the liiets found hy tlie ('onus., their 
eoiielusioji 1 hut the sun is received w«'r<‘ 
ineoiiK' A liiihle to tu\utlon wits not 
.lUstlfied. (.Mltl) 0 . Im.AM) lilAIMI, 
COAins, (1929), M Tux Cus, 

SCOT. 

99 i. Studftes.] -Applt. xvuH u (uriuor 
iSc breeder of boitios, A ocjcupiisl tbreci 
farms, in respect of which he was 
assessed to Ineoinc tax under Sojiodulo 

H. Ho was also Iho owner of n Ttiuiibc^r 
of stallionH which bo used for the 
borvlce of his own inurua, Ac in addition 
iic sold for fees their services to tho 
mares of otlier owners, tho stallions 
travelliiu? “ rounds ’* for this purpose 
in the care of ids ow’ii servants. He 
appuiUed atraiust assessnumts t>o ii\<'oine 
tax nmde upon him under tSchudulo 1). 
in respect of stallion fees, the coiiirs. 
ilocitied that in rctfai'd to stulUon fees 
tho expciihos ivtiuired to make tho 
profits from service to amros. plus any 
expenses of kiM‘])ing «!> the stnd to tho 
number of stiillions eurninij' fees should 
he nJIowed, l>ut tlie number of horses 
to be (ised fur reidaeonuMit should nut 
oxci>ed ono-tliinl of tliuse carulnK foes : 

- Held ; applt, w'os assessable to 
income tax under Suhodulc D, in 
respect of profits from stallion foes, in 
accordiuico with tho prlneiplo laid 
down by tlio comrs. — ^M arshal v. 
Twkkdy (1920), 11 Tax Cas. 524.-- 
SCOT. 

k. Head now “ 09a i.’* 

Bin. Moiuy remitted from branch 
office .] — Money remitted to tho head- 
u natters of a linn In Britisli India, 
from a branch situated in a foreign 
oountiy, is pri'suiued to be profits A 
not capital. 6c is assessable to income 
t^.—Ue Mukuoappa Chkttiab (1925), 

I. L. H. 49 Mad. 465.— IND. 


■n. Oift of money to ioekey from tact’ 
horse, owner after irinniug race .] — Held : 
an emolunicnl which arose or aconuMl 
1o tho jockey by reason of his vocation 
as such, & liable to assessnicut for 
income tax. — WiKtt v. O’Oonnkij., 
11937] I. H. 84.- in. I 

sp. Compensation for detention of ' 
ships regumtiamd by (Jovemment.] — 
Held : a trading receipt. Sc cburgeable. 

- Ar.MAVC’E Sc ixmuN Gonsi/mkks* I 
(JAM (Jo. r. M‘\Vnxn>tJs, IIU28] 1. U. 1. 

- in. ' 

Bt. I’ntfitfrom sale of land at enhanetd 
price ft hettor taxatde.J -Sro-rr r. 1n- 
i.ANU Hkvk.nuk (k>MU. (1927), 18 

N. L. It. 471. S. AF. 

Bw. J'roftts of comjtany — Muiniainintf 
((• ctmductiny club for bt tu/ii of nienitnTs 
iVheUter taxable. lie DiBueuAltri 
Disruier Ci.en, Lti>. (1927), 1. Ii. H. 
,.5 (\ilc. 971.- IND. 

By. lotting houses Ttuabh.] — 

lie (’OMMKKei.vn I’noPKKTriis, Lm. 
(I92h), 1. L, 11. 55 Calc. 1057. -IND. 

I 82. HrotUs from unlawful tttUr prist - 
} Surrpstah s.] -Prohts derived from 
carrying out a sweepstake, being 
! profits deriv'ed from a criminal enter- 
prise, are not assessable to income tax. 

1 — llAYKs r. Duoqak, 11U29] 1. H, 100. 

- in. 

sa. Pro/its'from sale of rights of ro.-~ 
In imrsuanee of original seheim 
H'htihtr capital or income.] Hesp. co. 
ae<iuired in pursuance of its objiMt-. 

, eertuiu idatinum liearing propertu's 
from ti vendor SMuliuatc. The <mi. 
begun dexeiopmeut work on one of the 
' properties, opening up some of the 
I'laiiub Sc siuking u shaft, but on cu- 
> countering a strong flow' of water 
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stojiped the work on tlie ground that 
it did not want to expend monev mi 
a pumping plant, in view’ of the more 
important work of jmrehahlng nil 
properties upon wliicb tlie reef dis- 
Covered l>y the eo.'s tuehnical »ul\i-or 
was fmmd 1>> Iniu to e.xjht, 'The co. 
thereupon purchiiseil eci'tain further 
properties, tber<'l)> exhuusting its 
cash resoui’ces. Tlierenftor one of tJio 
eo. ’h directors stated that the oceuiTcnce 
of pJalinnm in the ju-opertics rt'quircii 
a largo working laidtui. Sc siiggcbted 
that a new powerful < o. should be 
formed to take over the rights held 
by resp. eo. 'J’he Imnrd oi resp. ei>. 
approx e(i of tins 6: un agroernont was 
arrived at wbcrcliy in effect rc.sp. co. 
sold Its propertlixs to the now co., 
resj). CO. having been asHossed to pay 
income tax on the pioUts arising out 
of the sale : lit Id : the piolits result- 
ing from the sale to the new co. were 
obtained in an operation of bu-iness 
m a sebenie for ]>ioflt making & w'cro 
therefore iueoiuc 6: not iwcruals of a 
capital nature.- -iM.VMi Iti.v k.m e 
(’OMIIS. r. LrYDKMlKIO, Pl.ATlNUAL 
Ltd., 11929] App. D. 187.- S. AF. 

sb. Jbdotiatns for tit rotor rtstri'e «L' 
commtrnul rtstrn t/iadi front jtaymciiti, 
to fanntr by tit'itperaiirt ufnat jntt- 
dtarrs’tasstmation.] Ifdd; the detlue- 
tlons in ([uestioii are but loans or 
advances undei eoiitniet made l>> the 
farmers out of (be price of tbcir grain 
to the apidt. for carr> ing on the 
liiismcss 6: Hciiulmig eVv’Mtore. which 
arc all n-iia.xalilc 1o the grower, 6c are 
not gums or profits of the ussocji. 
within Income War Tux Act, 1917, 
•ire not taxable imder the said Act. 

S VsK Vl< HKW .\N ( 'O-OffcH VTIV H HKA I' 
ibtoin ( HKS, J/Ii). r. Mimkikk ok 
Xv'TIO.XVL Hkxe.nlk, 11939] Ex. C. H. 
ISO. -CAN. 
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Curtis Brown, Ltd. r. Jarvis ; Jar\ i*. r. ' 
OuRTis Brown, J.td. (1020), 11 Tax Cas. | 
744 ; <3 Sol. Jo. SI 9. ' 

100. Add. AnnotcAions : — Consd. I. 11. Coiurs. v. ' 
Forth Conservancy Boaid, ri0391 A. C. 213; • 
Leeming v. Jones (1929), 111 L. T. 472. i 
104. Add. Annotations: Consd. I. R. Comrs. v. 
Forth Conservancy Board, 11929J A. (\ 213. 
Refd. Brighton College v. Marriott, (192«I ' 
A. C. 192 ; Salisbury House Fstule r. Fry i 
(1929), 98 L. J. K. B. 722. 

104». Government grant to dock company.) - ' 
Where a dock co. had reeei\eil a CJovt. grant \ 
e(iuivalent to lialf tl»e ioteri'st on certain t 
loans to tlu* co. for a p(*riod of two y«‘ars, i 
tlie grant being inad(‘ to assist the va. in 
carrying out useful work for tin* r(“lit‘f of I 
uneinplo.Mnent : Held: tile grant was I 
capital w’as not liable to income tax. 
SKAHAM llARHOUR Dof'lx Co. V. (’ROOK ' 

(1930), 17 T. L. H. 23, A. C. 

112. Add. A notation : Refd. I. I? - Conns, r. 
Koilh (’onsciw aiicv Board (192S). li Tax 
Cas. 709. 

112a. Company — Carrying on several businesses.] 

A CO. may carry on more than one trade i 
witliin 1918 Act, Schedule 1)., Case 1. 
Whether the a<‘tivities of a co. constitute one 
business or tw'o separate business(‘s is a 1 
question of fact. — Scal.es v. Thompson i 
(George) & Co., Ltd. (1927 ), 138 L. T. 331 ; 
13 Tax Cas. 83. 

113. Add. Citation:- 10 Tax ('as. 29. ' 

Add. Annotations : - Expld. Leeming r. .Tones 
(1929), 111 L.T. 172. Distd. Jones c. Leeming, 

1 1930) A. (’. 115. Refd. Jio Hankruiitcy I 
Notice (No. 292 of 1928) (1928), 44 T. \s. H. 
5^3; I. B. (Jonirs. v. Lysaght, [1928j A. C. | 
234; Rees Roturbo Development Syndicate 
V. I. B. Comrs., Rees Roturbo Devidopniiuit 
Syndicate v. Ducker (1928), 13 '^I’ax Ca.s. 300. 

114. Add. Ci/uBoria ; — [1927] A. C. 312; 90 
L. J. K. B. 379; 130 1.. T. 580 ; 13 T. L. IL 
110 ; 71 Sol. Jo. 18 ; 11 Tax Cas. 297, II. L. ; 
affy., [1920J 1 K. B. 5.50, 

Add. Annotations: Refd. Kirke s TriLstees 
r. I. R. Comrs. (1920), 13(> L. T. .582 ; Nesbitt i 
I’. Mitchcl (1920), 11 'J’ax (Jas. 211; (’on- 
stantinesco v. R. (1927), 11 Tax Ca.'^. 730; 
Devon Mutual Steamship Inset*. Assocn. v. 
Cgg (1927), 13 Tax Ca.s. 184 ; 1. K. Comrs. t>. 
Newcastle Breweries (1927), 12 Tax Cas. 927 ; 
Rees Rotui’bo Devt'lopmont Syndicate v. I. R. 
Comrs., Rees Roturbo Development Syndicate 
V. Ducker (1928). 13 Tax (’as. 300 ; Jones r. 
J.eeming, 11939| A. C. IL5; Taxes Comrs. r. 
Britisli Australian Wot J Heah/.atitm Assocn., 
Ltd. (19.30), 17 '\\ L. IL ,57. 

114a. “Turning over “ cotton mills.]— During ' 

the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in ' 
the operation knowm locally as ‘ ‘ turning over ’ ’ i 
a cotton mill, i.r. acquiring a contixilling in- t 
tcrest in the mill, organising its administra- < 
tion & finances, A: reselling it to a new co. 
The operation was successful tk applt. joined 
other syndicates, composed paitly of the 


same persors engaged in “turning over*’ 
three other mills. In each ease a profit 
rt*sultt‘d to applt. On Mar. 24, 1023, the 
additioiinl comrs. for the division in which 
applt. rt'siiled signed the book containing an 
estimated assessment upon applt. to income 
tax under Schedule D. for the year 1019-20. 
'riic book w'as not delivered to the general 
comrs. until Apr. 18, 1923 ; notice was given 
to applt. on May f), 1923, & the assessment 
W'as signeil by the general comrs. on Sept. 6, 
1923: Held: (1) though each adventure 
of “turning over” a mill, taken singly, W’os 
not a trade, but. a capital transaction, yet 
the succession of such nd\cntureR, in each of 
which applt. took part, might constitute the 
caiTying on of a trade, tlie Special Comrs., 
on an ap]>eal against tht* assessment, were 
not 4‘stopp«*d by their previous deiisions 
irorn reconsidering the whole of the facts, & 
finding that ni>plt. was carrying on a trade, 
on tli(‘ profits of which hi* was liahh* t.o 
income tax ; (2) the a8si*SHmerit was inad(' in 
time, having been made when it was signed 
hy tin* additimial comrs. within the tliree 
y»‘arH allowt*d by 1918 Act, s. 125 (2), Sc the 
Huhscqu(*ut stcjis nct'd not be within tlmt 
time.- -IMckford r. (^uiuke, I*ickfori> r. 
Inland Revenue Comrs. (1927), 138 L. 3’. 
500 ; 11 T. L. IL 15; 13 Tax Cas. 251, C. A. 

114b. Isolated transaction —Assignment of 

option.] Uesp. j« Mnc*d with t hrc*(* < tt her p(*i*si ms 
in obtaining an option to pui'(*lias(* a nd>h(*i* 
estate 111 the Mala> IN*mnsnla. \s the 
estate was ton Hliiall Ini* lesale tn a cn. fni* 
)mhlic iintatinn, thev acquiied a liirthei* 
option to piii‘(*has<* an aiijmriing estate. 
l/Itimat(*ly tlie two (*slates were sctld to a co. 
ef a prolit. Besp. having l>(*en assesseil to 
m<*ome tax on a .sum repi esent mg his net 
slum* ol the prnlit appealed. 3 ’Im* Comrs. 
ioiind that le.sp. a(*<juii*eil the property or 
interest m the property witli the sole object 
ol turning it over again at a prolit, Sc, that he 
at no time had any int(*ntion of holding the 
prop«*rty' nr itd<*n*st as an inv4*.stim*ni, A. 
<*nrilirnie(l the uHsessment , 'riM*y suhse- 
qiientlv fniind, nn the case being referred 
hack tn tliern, that the tiansaction was not 
a «M)n(*ern in tiie nature of trade: Held: 
having rc'gaid to the linding ni tiic Comrs. 
that the transaetion was not a 4*onc<*i*n in 
the iiatun* ol trail(*, tk to its being an jsolat<*d 
transaction ol purebase A lesalc of ]»roperty, 
tin* piolits aiising Uiercfrom were not m the 
nature ot in<*ome but were an ac(*r(*tion to 
(*apital. Sc, wen* therefore not subj(*ct to tax 
iimlei* 1918 All, Sched. D, Case VI. Jones 
. r. LeemiMi, 1 1930) .A. (’. 1 1.5 ; 99. L. J. K. B. 
3IS ; 113 T. .59 ; 19 T. L. B. 299 ; 71 

Sol. Jo. 217 ; Huh notn. JiJ';E.vilN(j t. .loNEs, 
15 'I’ax ('as. 3.3;{, 11. L. 

116a. Company letting out offlees — Rents St 
profits from contracts for services.] —A eo. 

fornuMl to acquire, manage. Sc deal wilfi a 
blot k of buiiditig.s let out the moms as 
iiniuriushetl otliees to tenants. 3’he co. 
pi*t»vid«*tl a .stafl' t<» opej*afe the lifts A act 
as porters A: watch A' juot<*ct the laiiltling. 


PART V. SECT. 1, SUB-SECT. 2. 

8C. Tranttmiasion of tleclricUy tf* 
supply of mr thnnigh pipes.] -I It Id : 
the CO. did not carry on tJie biLsiutis.s 
ot " manufacturer " wltliiu Assesiimeut 
Act, 8. 10 (1) (d). — Jie Coleman & 


Sou. Ox'T. Liuht & Powj:u Co. 

(iO O. L. Jt. lO.'i. -CAN. 

PART V. SECT. 2, SUB-SECT. 1. A. 

110 i. Golf club — (Jhan/iny vinlorH 
for use of links.] —Held : the manage* 
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KM III of 1 Im‘ tItllllK ipill Ktllt COUrielCH 
\NUs .1 trade or ini/tiiiess tbo pruftta of 
tvlilili Vielf unrtChHiibb* to lllCOtllO to\ 
ijiidrr '-•cIiimI. J>,, Case 1. • CaknuU.s’i ii 
I.OIJ CoUltSK (JOM.Ml'lTKK t*. l.M VM» 
Uevexck Cu.\ikh., [1029] 8. C. (C't. of 
Hess.) 419.— SCOT. 



Cases Uea-128. 


English and Empire Digest Supplement. 


The CO. also provided ceitain services, such 
as heating & cleaning, for the tenants if 
required, at an additional charge. For each 
of the four years ending April 6, 1925, 1926, 
1927, & 1028 the co. was assessed under 
Hcbed. A to income tax on the gross value of 
the building as appearing in the valuation 
list under the Valuation (Metropolis) Act. 
1869 (c. 07). The co. admitted its liability 
to be assessed in respect of its profits from 
the services supplied to the tenants under 
Sched. D, but tlic Crown claimed in ma^ng 
the assessments under Hched. 1) to include 
the rents of the offices as part of the receipts 
of the trade, making allowance for tax 
assessed under Hched. A : — Held : the rents 
were profits arising from the ownership of 
land in respect of which the assessment 
under Hched. A was exhaustive, & they 
therefore could not be included in the 
assessment under Hched. D as trade receipts 
of the CO. — Fry v. Halihbury House Estate, 
I^T). ; Jones v. City of London Real 
Property (V)., Ltd., 11980] A. O. 432; 99 
L. J. K. B. >103 ; 143 L. T. 77 ; 46 T. L. R. 
.336, 358 ; 74 Hoi. Jo. 232 ; 15 Tax Cas. 266, 
11. L. ; ajfiTi/., H. C. Salisbury JIouse Estate, 
J/TD. V. Fry, 119301 I K. B. 304, C. A. ; & 
i^TY OF London Real Property Co. v. 
Jones, 45 T. L. R. 673, C. A. 

118. Add. Annoiationa : — Consd. Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Jersey’s Exors. 
V. Bassom, Derby v. Bassom (1926). 136 L. T. 
274 ; I. R. Gomrs. v. Lysaght, [1928] A. 0. 
284. 

120. Add. Annotaiiona : — Aa to (2) Consd. Alabama 
Coal, Iron, Land & Golonissation Go. v. Mylam 
(1926), 11 Tax Gas. 282 ; Leeming v. J^ones 
(1929), 141 L. T. 472. Refd. Rees Roturbo 


Development Syndicate v. 1. R. Gomis., Bees 
Roturbo Developnient Syndicate v. Ducker 
(1928), 13 Tax Gas. 366. QeneraUy, Refd. 
HaU V. I. B. Gomrs. (1926), 136 L. T. 769. 

121. Add, Annotationa : — Dlstd. Alabama Goal, 
Iron, Land & Oolonization Go. v. Mylam 
(1926), 11 Tax Gas. 232. Refd. Taxes Gomrs. 
V. British Australian Wool RealiKation 
Assocn., Ltd. (1930), 47 T. 1.. R. 57. 

122. Add.' AnnotaHon : — Refd. Bees Roturbo De- 
velopment Syndicate v. I. R. Gomrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 13 Tax Gas. 366. 

122s. Managing trust lands for benefit of 

holders of Alabama bonds.] — Held : a trading 
CO., & assessable on profits made in the 
realisation of such lands. — Alabama Goal, 
Iron, Land &> Golonization Go., Ltd. v. 
Mylam (1926), 11 Tax Gas. 232. 

AnnoiMwv .'-—Conti. Taxes C’onirs. r. British Austiallau 
Wool Huallxation Assoeii., Ltd. (IftliO), 17 T. L. H. 57. 

125. Add. Annotation: — Refd. I. R. Gomrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. L. R. 
69. 

127. Add. Citationa .•—95 L. J. K. B. 366 ; 10 Tax 
Gas. 213. 

Add. Amwtations: — Generally y Consd. Girls’ 
Public Day School Trust v. Eroaut (1930), 99 
L. J. K. B. 643. Refd. General Medical Council 
V. 1. R. Gomrs., English Branch Council of 
General Medical Council v. Same (1928), 97 
L. J. K. B. 678 ; Hiokc-ou-Treut Revenue 
Officer v. Htok«*-on-Tu*ni Assesbment Com- 
mittee & Potteries lOlectric Traction (’o., etc., 
etc. (1930), 143 L. T. 650. 

128. Add. Annotation: — Refd. Levene v. J. R. 
Gomrs., [1927] 2 K. B. 38. 


119 1. Poiittry farm.]-- 

Lean t>. Inland IIbvenue, no. 77 1, 
ante , — SCOT. 

■f. Difference in value of stock-in- 
trade on sale of huatTieM.l'-llosp. & 
his partner sold tlioir business to a oo. 
They treated their stock-in-trade as 
beluff of tho value of £43,357. but the 
00 . treated it as being woith £58,383 : 
— Held: tho difference between the 
two’sums was not a profit derived from 
tho business of the partnorshlp, 5c 
reap, was not assessable for inoonie tax 
in respect of his share of snoh difference. 
— DouauTY V. Coma, of Taxes. 119*27] 

A. C. 327 ; 96 L. ,1. P. C. 4.5 ; 136 L. T. 
706; 43 T. L. 11. 207.— N.Z. 

si. Sale by lumber company of timber 
at profd.\ — Ileid : not a salo In the 
ordinary onuree of trading bv the co.. 
but a sme of pait of its capital asst^ts, 
8c tho aznormt rooelvod was an approoia- 
Uon of capital. — A.-Q. fou BBinsn 
Columbia v. Standard Lumber Co., 
Ltd., (1926] 2 W. W. R. 167 ; 36 

B. C. R. 481.— CAN. 

sm. Purchase, conversion, tfr re-sale 
of shtp — JsohUed transaction.] — A ship 
repairer, a bhvoksmith, 5c a flsh sales- 
man’s employee, who had not pre- 
viously been connected with each other 
in business, bought a cargo steamer, 
converted it, partly by their own 
labour, into a steam drifter, & sold It 
within four months of tho date of 
purchase at a profit : — Held : the 
transaction, though Isolated, was tho 
oarrylug on of a trade, the profits of 
which were assessable to income tax. — 
Inland liKVKNUK Comkm. i». Juvino- 
WON. 8- C. ‘251; 11 Tax Ois. 

tn. ( 'arrytuy on a trade Wkat 
amounti, to— Question of iau >.] — Tho 

S uestlon whether a taxpayer in buying 
: selling land was carrying on the tntde 


or business of a land jobbor so as to 
make the proceeds of such sales part of 
his gross income is a question of law. 
Sc an iuforenoe drawn by the Special 
Income Tax Ct. from the facts found 
by it does not bind the ct. to which 
a case has been stated under s. 60 of 
Act 40 of 1925.— Inland Hkvlnue 
CoMK. V. Stott, 11928] App. D. 252. — 
S. AF. 


so. t'^Uitutoi // 1 1 uMf(s imtuagmn rcKuu- 
tion ground.]- \ bud> of triistc<*H wen* 
upnojuted nndoi a provisioiml oiUei to 
hold 5c manage eertuln luml in a burgh 
IIS a rei'itjotlou gnmnd. The trustees 
woro In part elet'ted h\ tho hoJdui's of 
bcasuii tiekets of admission to the 
ground, 5c in part appointed thi* 
town Connell of the bm-gh from among 
Ita meiiiliei'H. The ground was laid out 
in gardens, tennis courts, 5. bow Itiig A 
jiuttbig givens, A wu>< open to the 
pulilie on paMiieiit. admission Isliig 
hy houHoii. uioiithh, fomlghlly, oi 
dull) tiekets. 'I’ho grt‘at mujorlti ol 
those «Mluiitt»sl were dail\ ticket 
huldei's. The ixweiiuo <»f the tnistees 
from tho solo of tiekets exwHsietl tla^ 
e\pensoh of niauugiMuetit : Utld : the 
tnisUHHi earrleil on a trade or lmsliu»Sh. 
A' nut a iiiutual ussueu. fui the bondit 
of a iKHly «»f suhbcilbers. — I nland 
liMh.Nt'K (\JMRH. C. SIXINKH^IKN 

I{korkation Ground Tkustkkh, (1980] 
S. C. 206.- -SCOT. 


PART V. SECT. 2, SUB-SECT. 1.— B. 


I 

I 




d i. — Fonmd to at'uutri. tstuit— j 
/•lujtt on ft sate.} A limitetl to. was ' 
foiTued in 1911 to aequim a heritable , 
t*'.tuto belonging to a tiust. the shaix*- i 
holders lalug tho Inuiefieiarles of the 
trust. The objects of the <‘o., as set 
toitli ill its meiuorandiuu of ussoon.. ! 
lueluded the purchase, development, A 
sale of heritabte proiierty. The co. t 
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hold the estate till 1921, after which it 
gradually sold portions of it. It also 
bought in 1911, & re-sold in 19*25, 
another herltablo property : — Held : 
the eo. was assessable to income tax 
under Sehed. I). Uase I., on the profits 
earned on tliose trausaetiuuM, in rospect 
that thex were i»retlts oeerulng from 
eariving on a trade of buying & selling 
heritable proportv. — B aiajow nik I.and 
T in SI, Ltd. r. Im.\nd IIevenuk 
COMKH.. 11929] S. C. 790 ; 14 Tux C’as. 
<)«K SCOT. 

d ii. — - Comjmny Jetting flats 
,Sol( of flatb UtalisaUon of capital .] — 
1X1. VND ItKVKXUB COMRH. I\ HYNDLWD 
Inxkstme.nt Go., Ltd. (19*29), 14 Tax 
('as 691 SCOT. 

sp. AqriciMural land.] — Held : as 
the land had been bought as on 
investment of capital, the profit was 
an accretion to coital. Sc not tax- 
able. — \\ RIGHT r. Deputy Comr. of 
Taxes. [1927] S. A.S. R. 213.— AUS. 

sq. Profits on rc-aale of land.] — Held : 
the premises were bought with the 
intention of being used in the business 
of a tailor whieh applt, was then 
carrying on, & not with a view to profit 
on re-sale. The proper test is whether 
the gain made was an enlargement of 
capita arising from the mere realisa- 
tion of property, or was a gain made in 
business operations in the course of 
carrying on a scheme for profit making. 
— Brown v. State Taxation Comb. 
(19*27), 30 W. A. L. R. Stt.— AUS. 

■r. ZAcensed premises — Sale of interest 
in — Sum rt covered for goodwill.] — Tho 
amount of the coiibideration received 
for the sale of the goodwill of a hotel 
property held by the vendor aa lessee 
is incxnne aasessuhlc to income tax under 
Income Tax Act. 1924, s. 11 (I).— Re 
Income Tax Ac’T or 1924 (No. 2), 
[1928] S. R. Q. 333.— AUS. 
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129. Add, Citation: — 10 Tax Cas. 424. 

Add, Annotation : — Refd. Levene v, I. R. 
Comrs., [1928] A. C. 217. 

180. Add. Annotation : — Consd. I. B. C!omrs. v. 

Lysaght. [1928] A. C. 284. 

131. Add. Annotations: — As to (1) Consd. I. B. 
Comis. V. Lysaght, [1928] A. C. 234 ; Proctor 
V, Byall, ByaJl v. Proctor (1928), 14 Tax Caa. 
204. As to (2) Refd. Fleming v. Wilkinson 
(1926), 10 Tax Cas. 416. Generally, Refd. 
Levene v. 1. B. Comrs., [1927] 2 K. B. 38. 
131s. .] — Applt. was em- 

ployed by a British co. as general manager of 
their sugar estates in Demerai'a where he 
lived & where his salary was wholly earned & 

S aid. He was in England on leave from 
une to Sept. 1918, &; during that time the 
CO., at his request, placed to the credit of his 
banking account in England £52.5, being an 
advance on account of salary falling due 
before Apr. 6, 1010, &> an assessment to 
income tax was made upon him for the year 
1018-19 in resect of this sum under Schedule 
D., Case V. His wife had been for several 
years, was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1017, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1018, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. The 
Snecial Comrs. having decided that applt. 
was resident in the United Kingdom durmg 
the year ending Apr. 6, 1010, A that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during tliat year from 
an employment abroad : — Held : inasmuch 
as applt. ’s salary was payable in Demerara, 
the sum credited to him in the United King- 
dom must be regarded as remitted to him 
from abroad & os constituting income from 
a foreign possession chargeable under 
Schedule D., Case V. — Fleming v, Wilkinson 
(1925), 10 Tax Cas. 416, C. A. 

1311 ), .] — Consideration of the meaning of the 

expressions “ resident ” & “ ordinarily resi- 
dent ” in Income Tax Act, 1918 (c. 40).-- 
Levbne V. Inland Hbvenue Combs., [1928] 
A. C. 217 ; 97 L. .T. K. B. 377 ; 139 L. T. 1 ; 
44 T. L. R. 374 ; 72 Sol. Jo. 270 ; 13 Tax Cas. 
486 H. L. 

Annotations: — Distd. I. R. Comrs. v. Lvsaxht, 119281 A. C. 
234. Could. H. V. St. Marylebone Income Tax Comrs.. 
Ex p. Schleslnirer (1928), 13 Tax Cas, 746; Fry v. Burma 
Corpn. (1029). 98 L. J. K. B. 693. 

131c. .] — No special or technical meaning is 

attached to the terms ** resident ” & 

“ ordinarily resident ’’ as used in 1918 Act ; 
accordingly the question whether a person 
is “ resident ” A “ ordinarily resident ” in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if his residence 


there is not casual or uncertain, but is in the 
ordinary course of his life. — Inland Revenue 
Combs, v. Lysaght, [1928] A. C. 234 ; 97 
L. J. K. B. 385 ; 139 L. T. 6 ; 44 T. L. R. 
374 ; 72 Sol. Jo. 270 ; sub nom. Lysaght 
V. Inland Revenue Combs., 13 Tax Cas. 
511, H. L. 


Annotations : — Consd. Motley t* Lawford & Co. (1928), 140 
L. T. 126; Kffyption Delta Land & Investment Co. v. 
Todd, 11920J A. d 1. Apld. R. t*. Ht. Marylebone Income 
- - - Sclilortlu«t»r (1028), 13 Tax Cm, 746. 


Tax Comm., Ex 


ISld. .] — Intand Revenue Combs, r. Zobab 

(1926), 11 Tax Cas. 280. 

Annotation : - Refd. 1. R. Comrs. r. Brown (1020), 11 Tax 
Caa. 292. 


ISle. .] — Inland Revenue OoMits. v. Bkown 

(1926), 11 Tax Cas. 202. 


131f. Trade carried on by sales agent for foreign 
countries of manufacturers In United King- 
dom.]— Apj)lt. (*nt<‘ml into si'pnmtt* agnv- 
nionts with juioh a nuiub(‘i* of manu- 
facturers in the United Kingdom, un<hT 
which lu‘ was appointed as their sales agent 
in spec'illed “agency districts” in countries 
nut of the United Kingdom, underi/iiking 
geiieially (nticr nlin) to promote in the 
district tlu‘ sail* «>f the niamifactiiivr’s goods. 
'Plu‘ maiiutaet urers supplied jidvei'tiMing 
iiiuteiial but ail other evpens(‘s wi'iv met by 
applt. out of his reinuiusution. whieli eun- 
histed of commission onlv, based on th<* n(*t 
cash received by the uianuraetuMM m respect 
of ajl goisls slup))cd to the lelative ageney 
ilistrK’t, uitli a small guaianteed niiiiimuiri. 
The whole of the ((urimission was paid into 
an account in a bank lu Kngland. Between 
Nov. Uk 1916, ife .Tune 16, I92.'{, applt. W'as 
in the Ifnited Kingdom for the following 
periods only: \pr. 11, 1919, to Aug. 19, 
1919; July 26, 1920, to Nov. 22, 1920; 
Dec. 20. Il»2l.to \pr. 12, 1022. llereturned 
to Kngland again on .lurie 16, 1923. When 
in England applt. visited the manufacturerH 
wnth whom he* w^as undc‘r agre(*ment, to 
discuss business matters ^ to receive instruc- 
tions. lie lived, wh(*n iii Iviigland, at a 
house*, the projceity ol his wile, ju whiidi his 
vviff A: children liv<>d contiiimmsly : 
HiUl : tin- trade* was at least in part cai*ried 
on in the* Uiiite*<l Kingde»m A that the* 
assessiucntR sheaihl bt* ceuilinned. Jll'iElisi*. 
Mac’KI.VNON (1929), 11 Ta\ Uas. 386. 


132, Add. Annotation : —IMA, Muller (Ijondon) v. 
Ijethem, Muller (Tjondon) v. I. R. Comri., 
[1927] 1 K. B. 780. 

186. Add. Annoialions Apprvd. Egyptian Delt^ 
Land & Investment Co. v. Todd, [1929] 
A. C. 1 . Refd. Baelz v. Public Trustee, 1 1 020 1 


Ch. 863. 


139. Add. Annotations :- -As to (1 ) Distd, Noble v. 
Mitchell (1926), 43 T. L. R. 102. Consd. 
Fry V. Burma Corpn. (J929), 98 L. J* K* R* 
693. Generally, Consd. Egyptian Delta I^nd 
& Investment Co. v. Todd, [1929] A. 1. 


140. \d(l. .\nnolahon : Is to (I } Refd. < ke ilin< 

(\V. II.) A t’ei. r. I. li. (’omi^. MO.iO), 17 
T, L. B. 13 


PART V. SECT. 2, SUB-SECT. 2.— B. 

>t. General rule.] —A. paitnershlp 
resides, for purposes of income tax. 
at the place where its real business is 
carried on ; & the real business is 
carried on whero the central manage- 
ment A control of the whole of ite 
bnalnesB actually ahidee. There may 


be two such places of residence, but tin* 
suxeested second icsidenrc must in»t 
merely have a delegation of the manage 
ment of some portfou of tin partner- 
ship businees, however exU-nsi'e, but 
a uelegatton of some purtnm of tno 
management of the business »s » 

The qo^on aa to where the individual 


partners a<iually liave their places 
of reslticiioo 1« a wholly irreleront 
MiiisideratloD in (ictcruiiiiing the place 
of residence of the tirm.— -M adkah 
jMOMfc Tax Comk. V. T. S. Firm. 
Tanjoioe at NkoafaTam (1927), 
I. L. it. 60 Mad. 847.— IND. 
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English and Empire Digest Supplement. 


141. Add, Annotation: — Retd. Egyptian Delta 
Land & Investmeot Co. v. Todd, [1929] A. C. 1 . 

142. Add. Annotations : — Consd. Pry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693. Held. 
Proctor V. Kyall, Ryall v. Proctor (1928), 
14 Tax Cas. 204 ; Egyptian Delta Land & 
Investment Co. v. Todd, [1929] A. 0. 1. 

142a. By resident director under power 

of attorney— Pro0ts retained abroad.]— Applts., 
insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applts. in some cases 
I'cprescuted the same cos. in London & in 
Paris. A resident director of applts. had the 
sole conduct of the Paris business under a 
power of attorney. The results of the Paris 
business were incorporated in applts.* balance- 
sheets, but no part of the French profits was 
remitted to Loudon : — Held : as the power 
of attfirncy did not, except as against third 
parties, divest tlie directors in London of 
their power of control over the Frencli busi- 
ness, applts. were assessable to income tax 
on tlie whole of tlieir profits, including those 
of the Paris office. — Noble (B. W.), Ltd. v. 
MiTdliELL (1920), 43 T. L. B. 102. 


157. Add. Annotations: — As to (1) Refd. Rees 
Roturbo Development Syndicate v. I. R. 
Comrs., Rees Roturbo Development Syndi- 
cate V. Ducker (1928), 13 Tax Cas. 366. As 
to (2) Consd. Egyptian Delta Land & Invest- 
ment Co. V. Todd, [1929] A. C. 1. Generally, 
Refd. I. R. Comrs. v. Cavan Central Co-op. 
Agricultural & Dairy Soc. (1917), 12 Tax 
Cas. 1 ; Lysaght v. I. R. Comrs., [1927] 2 
K. B. 66. 

159. Add. Annotation : — Consd. Egyptian Delta 
Land &. Investment Co. v. Todd, [1929] 
A. C. 1. 

160. Add. Annoiaiimt : — Consd. Egyptian Delta 
Iiand & Investment Co. v. Todd, [1929] 
A. C. 1. 

164. Add. Annotation: — Refd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. 

166. Add. Annotations : — Refd. Maclaine v. Eccott, 
[1926] A. C. 424 ; Nielsen, Andersen v. 
('ollins, Tarn v. Scanlan (1926), 135 L. T. 
744 ; \^itney v. I. R. Comrs., [1 926] A. C. .37 ; 
Belfourv. Mace (1928), 138 L. T. 338; 1. R. 
Comrs. V. Pakenham, I. R. Comrs. v. Long- 
ford, [1928] A. C. 252. 


144. Add. Annotations: — Expld. Egyptian Delta 
Ijand & Investment Co. v. Todd, [1929] 
A. C. 1. Refd. Baelz v. Pub 'c Trustee, 
[1926] Ch. 863. 

144a. - — .] — A CO., which is registered in 

England but carries on its real business 
abroad, does not necessarily reside in 
England, so as to bo liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
performed abroad, such as having a registered 
ofllce & keeping a register of shareholders. 
For income tax purposes a co. resides where 
its real business is carried on. — Egyptian 
Delta Land & Investment Co., I/td. v. 
Todd, [1929] A. C. 1 ; 98 L. J. K. B. 1 ; 140 
L. T. 60 ; 44 T. L. R. 747 ; 72 Sol. Jo. ,546 ; 
sub worn. Todd v. Egyptian Dei.ta Land & 
Investment Co., Ltd., 14 Tax Cos. 119, 
n. L. 

146. Add. Annotation : — As fo (1) Consd. Egyptian 
Delta Land & Investment Co. v. Todd, [1029] 
A. C. 1. 

153. Add. Annotation : — Refd. I. R. Comrs. v. 
t>avan Central Co-op. Agricultural & Dairy 
Soc. (1917), 12 Tax Cas. 1. 

155. Add. Annotatioiis : — Apld. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A. C. 
1. Mentd. Baelz v. Public Trustee, [1920] 
Ch. 863. 

156. Add. A7inotation : — Consd. Michael Faraday, 
Rodgers & Eller v. Carter (1927), 11 Tax 
Cas. 665. 


168. Add. Annotations: — Consd. Maclaine r. 
Eccott, [1926] A. C. 424. Apld. Tarn v. 
Scanlan, Neilscn, Andersen v. Collins, Muller 
(London) v. Ijethcm, Muller (London) v. I. K. 
Comrs. (1927), 44 T. L. R. 53. Refd. Lysaght 
V. 1. R'. Comrs., [1927] 2 K. B. 55. 

168a. Foreign shipping company.] — (l)With 

a view of avoiding delay in bringing before 
the ct. revenue appeals on cases stated by the 
General or Special Comrs., benceforwtird 
points of argument need not be delivered Ac 
the cose may be set down by either party. 

(2) A Danish co. & an English co. established 
a line of steamers between Copenhagen A: 
Hull, & the English co. were appointed 
exclusive agents for the Danish co. at Hull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of goods Ac put them on board the steamers of 
the Danish co. The bills of lading were 
signed “ for the master ” by one of the 
English co.’s clerks. The English co. col- 
lected the freights for outward bound goods 
& any other moneys due from the con- 
signors, & remitted what was due to the 
Danish co. On an appeal against assess- 
ments to income tax for the four years ended 
Apr. 5, 1913-1916 of the English co. as 
agents for the Danish co. : — Held : on the 
principle of Erichsen v. La^t, No. 108, the 
Danish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 
carriage elsewhere, Ac this trade was carried 


PART V. SECT. 2, SUB-SECT. 2.— C. 

144 i. lieoistert’d office in L'nalaiid — 
Uutriiiesa viayMuement aoroad — 

General control hy Knylish office — Dual 
residence.] — A oo. con carry on business 
in more iilaccs than one, & in places 
where it docs not reside. 

Throe railway cos. wore incorporated 
in England. A. eo. owned a lino of 
riuluay situate wliolly in Portuaueso 
East Afnea. B. co. owned a lino 
situate wholly in I’ortuiiue^o EuhI 
Africa with the exception of six miles 
situate in Bouthern Khodosia. Ac C. oo. 
owned a line sltuato wholly in Southern 


llhodcbia. C. co. had ite head oflioe 
& Ronoral control in England, but also 
had offices in Buluwayo, where a 
general inanoror & staff conducted Ac 
managed the line. U. oo. worked the 
linos of A. oo. & B. co. as one with Us 
own, Ac the three oos. shared the px’oflls 
Ac locisos of the joint Teuturo upon a 
hpccifled basis : — Held : A. co. Ac 
B. oo, were in partnership with C’. co.. 
Ac the port nership business was oarried 
on within Southern Rhodesian U-rrltury 
by the latter co. within Southcin 
Rhodesia Income Tax Onlluanoe 20 of 
1015. — Rhodesia Rrs. v . Comb, or 
Taxes, [19261 App. D. 438.— S. AF. 
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PART V. SECT. 2, SUB-SECT. 3.— A. 

■x. Salary earned efr received in 
Canada by person residino in forexyn 
coMwirp.] — Held: such person was not 
assessable by the corpii. of the city 
where he earned his ^ary. — He Fox 
& Windsor Cobpn. (1925), 57 O. L. R. 
243.— CAN. 

sy. KoyalHes received in Canada by 
patentee residittg tw foreiyn counlrv.] — 
Held : the patentee was chargeable. — 
He Pope Aujance Corp., Ltd., 11926J 
4 D. L. R. 1152.— CAN. 
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on by the British co. as their regular agents. | 
Therefore, the Danish co. were assessable to ' 
income tax in the name of the British co. for i 
the three years ended Apr. n, 1015, under , 
1842 Act, a. 41, in respect of the profits . 
arising from such trade, so far as regards 
freights collected by the British co. in respect ' 
of such goods, & for the year ended Apr. 5, I 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 31, in 
respect of all the profijte arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(3) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Kotterdam 
& London. A Dutch firm, W. & Co., were 
the directors & had the management & con- ■ 
trol of both companies, & were also the 
shipping agents of both companies. By an 
agreement in 1899 made between the Dutch | 
firm & one of the companies the firm were * 
authorised to appoint sub-agents, where i 
tJiey deemed it necessary. In 1904, & again 
in 1910, the Dutch firm appointed applts. sole 
agents in London of the Batavier lane A ^ 
thereafter applts. did all that was required ' 
to be done in connection with the ships . 
of the Batavier Lino in London. Assess- j 
ments to income tax having been made on | 
applts. as agents of the Dutch companies | 
in respect of the profits of their business of I 
shipowners: — Held: the Duixjh companies' 
were exercising a trade in the ITnitod 
Kingdom, even assuming that the Dutch 
firm, in appointing applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted applts. direct agents 
of the two Dutch companies in Jjondon. — 
Tarn v. Scanlan, Nieijsrn, Anueuren & 
Co. V, Collins, Muller (W. il.) & Co. 
(London) v. Lethem, Same v. Inij^nd > 
Revenue Comrs., [1028J A. C. 31 ; 97 L. J. , 

K. B. 207 ; 138 L. T. 241 ; 44 T. L. B. 53 ; ' 
71 Sol, Jo. 1002 ; 13 Tax Cas. 91, 120, H. L. 

Innotation . - Reid. Uelfour v. Maco (lUlsy), lUH L. T. 3 1'*. 

169. Add, Annotations: — JvIo(2)Refd. Whitney 
V. I. R. Comrs., 119201 A. C. ,37 ; Belfour v, 
Mace (1928), 138 L. T. 338; 1. R. Comrs. 

V, Pakenham, I. R. Conins. v. Longford, [1928] 
A. C. 262. . 

170. Add. Annotaiion : — Refd. Belfour v. Mace * 

(1028), 138 L.T. 338. 1 

172. Add. Citations [1920] A. C. 424 ; 95 * 

L. J. K. B. 010 ; 135 L. T. 60 ; 10 Tax Cas. 
481. 

Add. Annotations: — As to (2) Apld. Tam v- ' 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(Tendon) v. I^ethcm, Muller (London) v. I. B. 
Comrs. (1927), 44 T. L. R. 63. Ocnerally, 
Refd. I. R. Comrs. v. Pakenham, 1. R. Comrs. 
V. Longford (1927), 96 L. J. K. B. 882. 

173. Add. Annotations: — As fo (1) Refd. Nielsen, 
Andersen v. Collins. Tarn v. Scanlan (1926), 
135 L. T. 744; Muller (London) v. Lethem, 
Muller (London) v. I. R. Comrs., [1927] 1 
K. B. 780. As to (2) Apld. Gavazzi v. Mace, 
Gavazzi v. 1. R. Comrs.. Boyd v. Stephen 
( 1926), 135 L. 1'. 634. Folld. BeUour v. Mace 
(1928), 138 L. T. 338. 

173a. C.i.f. & consignment business.] 

Applt. acted a.s repwsentativc of an American 
co. in connection with the sale of the co.’s 
products in L. iV in the Noitli of Kngland 


generally. There was no written agreement 
defining his position. The hiisiness was 
< aiTieil on in two w'avs : (a) “ ( ’.i.f. business." 
\n tkflfer to buy liaeon or hams at pi*ie«*s 
staled hv the bidder w’as receiMsl h\ apjilt. A: 
eahleil t<» the <*o. If tlie co. accepted it they 
labled to np])It. aecordinglv who iM»tifii‘d tlie 
bidder. first hv telephone A later 

m writing. Tlu w’ritten aeeeptance sent to 
the bidder lepresented the tran^taetion as a 
purehast* h> afiplt. hn* the Imlder trom tlu* 
<*o. \pplt. reeei\ed lU'ither the g^Muls nor 
dtHunu-ids relating to tlu‘m nor did he 
eollect an.\ mone\s. He w/m paul a <*om- 
mi*.sion on all ordt*rs ongmatmg in his 
teintorj.” (h) " (‘oiisignment business.” 
Consignments were si*nt l)\ tlu eo. to applt. 
to he sold on its hchalt. 'Phe\ were Hold h> 
auction. 1'lu' hilK ot lading wiai- madt* out 
to applt . He eolli't t ei{ 1 lu* pro< eisls of t he sales 
A was responsible for bad debts. He was 
paul the usual agt‘iu*\ c«>mmissu»n b>r such 
biismoss : Hild : tlu* eo. «'\ercised a trad«* 
within the Cmtetl Kingdom. Rowsos r. 
Sti'I'HI'N. Rowkon v. Ini.wd Ruvi.m i: 
Com us. (1929), 1 1 Tax Cas. .".13. 

178. Add. Ciladons: ajfd. (I92s), 138 L.T. 338; 
13 Tax Cas. 539. C. A. 

179. Add. Citations : nub yiom. Gavazzi v. Mace, 
Gavazzi v. Inland Revenue Comus.. Boyd 
(T. L.) A Sons. Ltd. v. 8'i eimii.n, 135 L. '1'. 
034 ; 19 Tax Can. 098. 

Add. Annotaiion: - Comd. Belfour r. Man* 
(192S), 138 L. T. .338. 

180. Add. Annotaiion : Refd. Muller (Loudon) r. 
JwC'them, MullfT (Ijondon) v. 1. Jl. CoiiirH., 
11927] 1 K. B. 780. 

181. Add. Citations: [1920] A C. 424 ; 9.5 

Ji. J. K. B. 010 ; 135 I.. T. 00 ; 10 Tax Cas. 
481. 

4dd. AnnolationH : —As to (2) Consd. I. K. 
ComiN.v Pakenham, 1. ILtiomrs. v. Longford 
(1927), 90 L. J. K. B. 882. Apld. Tarn v. 
Scanlan, Neilsen, Andi'rsen v. ('ollin.s, Muller 
I (Ixmdon) v. TiC*thern, Muller (I.( ndori) r. 1. B. 

Comi-8. (1927), 41 3\ L. H. .53. 
i 185. Add. Annotations : ~.1s to (1) Consd. Belfour 
IK Maee (1928), 138 L. 3’. 338 ; 3'arn v. Scanlan, 
Nielbcn, Anderson r. Collins, Mullc*r (London) 
V. lA*ihom, Same v. 1. R. Comrs., [1928] A. <J. 
34; 3’axes Conus, i. |{ntiKj) \uMtialian V\ ool 
Jv’eali/.ation Vhhocm., Lt<l , (1930), 17 T. L. H. 
.57. Refd. Maclaine v. Kccott, [1026] A. C. 
424; Ri>wson r. St4*pheri, Itowson a. I, |{. 
G<iiiirs. (1929), 11 3'ax Cas. .513. As to (2) 
Consd. Scales v. Atalanta S.S. Co. of Copen- 
hagen (1925), 134 L. T. 411. 

188. Add. Annotations: — Consd. Marlaim* v, 

Eccott, [1926] A. C. 424. Refd. Nielsen, 
Anderson v. Collins, Tarn v. Scanlan (192(i), 
135 L. T. 744; I. R. Comrs. v. J’akenham, 
I. K. Comrs. v. Longford (1927). 90 Jj. .1. K. B. 
882; Muller (Ijondon) v. Tjf*th<*iii, Muller 
(Tx>ndon) v. I. R. Comrs., [1927] 1 K. B. 780. 
186a. - - Agent appointed by agent of principal.] 
- Tarn v. Scani^an, Nielsln, Andkusi.n A 
Co. V. Coj.LiNS, Muller (W. Jl.) & Co. 
(London) a. Letiie-v, .Same v. 1nj.ani> 
Revenue ('omrs.. No. 168a, ante. 

188. Add. Annotations :— Consd. Egyptian Delta 
liand A Investment Co. v. Todd, [1929] 
A. C. 1. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 863. 
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;] — ^Tabn V, SCANI4AN, NmLSBN, 

Andbbsbn & Oo. V. C 0 LUN 8 , Mullbb (W. H.) 
& Oo. (London) v. Lbthbm, Saios v. 
Inland Bbvbnuk Concb8.» No. 168a> ante, 

200a. Purchase of business within three years 

— ^No evidence of vendor’s profits.] — ffeld: 
it was the comrs.* duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the years of assessment. — O gilvib 
V. Babbon (1925), 11 Tax Gas. 608. 

200b. Foreign corporation — Registered office 

transferred to England.] — A miniim co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office & the control 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax.^ An 
assessment was therefore made upon it for 
the year ending Apr. 6, 1920 : — Held : the 
assessment should be under the rule applicable 
to Case I. of Sched. D. in respect of its profits 
“ upon a fair & just average of three years 
ending on that day of the year immediately 
preceding the year of assessment.” The fact 
that the seat of the co.*s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
” set up & commenced ” within the meaning 
of fule 1 (2) applicable to Oases I. Sd II., so as 
to- make it liable to asseasm 'ut upon the 
profits of its first year’s trading as a co. 
registered in England. — F ry v. Bur3«a 
OoRPN., (IfiUOJ I K. B. 249; 98 L. J. K. B. 
093 ; 141 L. T. 361, 0. A. ; affd., ( 1030] A. (\ 
321 ; 99 li. .1. K. B. 306; 142 L. T. 009 ; 16 
Tax (’as. 113, H, Jv. 

204a. Date when accounts ** usually ’* made 

up— Effect of change of date.] — B orthwick 
(Thomas) & Sons, liTD. v. NoLDBit (1920), 11 
Tax Cas. 201. 

204b. Money recovered under Insurance policy — 
Stock destroyed by fire — Whether trade 
receipt.] — Held : the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, m order to arrive at his 
profits for income tax purposes. — Gliksten J. 
& Son, Ltd. v. Green, [1929] A. C. 381 ; 98 
L. J. K. B. 303 ; 140 L. T. 025 ; 46 T. L. It. 
274 ; 14 Tax Gas. 304, II. L. ; affg. S. 0. sub 
ftom. Green v. Gliksten (J.) & Son, Ltd., 
11928] 2 K. B. 193, O. A. 

204c. Ascertainment of profits where stocks under- 
valued.] — When the opening & closing stocks 
of a business are both undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 
— Bombay Gomr. op Income Tax v. 
Ahmbdabad New Ootton Mills Go., Ltd. ! 
(1929), 46 T. L. B. 68, P. 0, 

204d. Finance Act, 1926 (c. 22), ss. 29, 34 — | 


Accounts customarily made up — What 
amounts to.] — Dunham v. Hoscote (Malaya) 
Kttbber Estates, Ltd. ; Dunham v. Allied 
Sumatra Plantations, Ivtd. (1929), 14 Tax 
Gas. 726. 

.] — See, now. Finance Act, 1930 

(c. 28), s. 14.* 

204e. Option to be assessed otherwise than on basis 
of preceding year— Finance Act, 1926 ( 0 . 22), 
s. 29 (8) — ^Neceyslty for receipt of profits In 
period preceding three years anterior to year 
of assessment.]— A co. took over a business 
as a going concern as from Apr. 3, 1925, & 
was asses^ for the years 1926-26 & 1926-27 
by reference to the average profits of pre- 
ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1925, & Mar. 31, 
1926, were less than the average annual 
profits for the six years ending Mar. 31, 
1924. The co. having mven due notice, 
claimed that it was entitled imder Finance 
Act, 1926 (c. 22), s. 29 (3), to be assessed for 
the year 1927-28 on the basis of the average* 
prr>ftts of the business for the three years 
ending Mar. 31, 1927: — Held: the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three years mentioned in the 
sub-sect., the sub-sect, was not applicable, 
notwithstanding that the co. fell to be treated 
for income tax purposes as successors in the 
business. — Brown (E. G.) & Co., I/td. r. 
Stewart (1929), 14 Tax (’as. 423. 

Annoiaiim: -Oonid. r. I^ayoork, Houh & Co. (1030), 

142 li. T. ooe. 

2041. .] — Applt. CO. was formed in 

Oct. 1924, to take over a partnership business 
of wool merchants, the partners themselves 
becoming the holders of practically all the 
shares. In the year ending Mar. 31, 1926, 
the CO. sustained a loss of £64,010. Under 
Finance Act, 1920 (c. 22). Part iV., dealing 
with income tax, the assessment on a three 
years’ average was abolislied, & it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
year preceding the year of assessment. It 
being obvious that in the readjustment of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was framed. The question in dispute 
was whether in tlie circumstances above set 
out the CO. had shown that it was within the 
mischief whicii sub-sect. 3 aimed at 
alleviating. The co. contendt‘d that sects. 28 
& 29 of Finance Act, 1926 (c. 22), were 
intended to cover all cases where the 
abolition of the tlu'ee years’ average would 
cause exceptional hardship, & also that in 
a case whore there had been a change of 
<jwnership of the business during the three 
ears on which the 1927-28 average would 
ave been computed the new owners, in this 
case the co., should bo treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 3 of 


PART V. SECT. 2, SUB-SECT. 8.— B. 

193 i. AMtwmetd on agent — Foreign 
Bhtfipinp company — fVhat dedtiefitw 
allourd .} — In the assessment of the 
income of a shipping 00 ., of which 
the principal place of busine<« Is out 
of Australia Sr which oarriee passengers, 
etc., shipped in Australia, from the 


sum which represents 10 per oent. of 
the amount payable to it m respect of 
the oaniage of passengers, etc.. & upon 
which the agent of the 00 . Is uabie to 
pay Income tax, no deduction can be 
made of so much of the asseesahlu 
income as Is available for dlstribatlon 
Sc Is distributed to the members or 
shareholden of the 00 . — Vmoit 8.8. 
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Co. OF Nsw ZsAiJum. Ltd. «. Fbdxbai. 
Comb, of Taxatioa (1994), 35 O. L. R. 
- 81 Algos L. R. 387.— AUS. 

PART V. SECT. 2, SUB-SECT. 4. 
ss. Under Asaurnnent Act,] — Be 
X>ONAU> Mason tc Co. (Ont.), (1897] 
4 D. L. R. 1061.— CAN. 



sect. 29 precedii^ the three average years. 
On an appeal against an assessment to income 
tax Sched. D for the year ending Api*. 5. 
1928, in £6^,032 h'sa £539 wear & tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (3). & were 
entitled to the relief granted by that sub- 
sect., &> they reduced the assessment to 
£6,480 less the £639 : — Held : though the 
CO. could bring their case within the llrst 
part of sect. 29 (3), it became impossible tt> 
apply that part of the sect, unless the co. 
could show that it was in possession of the 
profits during the six years, preceding the 
three years before 1926-27, but in fact the 
CO. was not in possession of the profits fcir an} 
portion of those six years. To work the 
sub-sect, the co. must have been in possession 
for some part of the six years, either all of it 
or port of it. The co. must liave been in 
possession or the sub-sect, did not arise at 
all. — ^B etts V, Laycock, Sons & (’o.. I^td. 
(1930), 142 L. T. 606, C. A. 

204g* Validity of notice— Notice by 

accountants.] — ^A Ann of chartered acccmnt- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They had each year interviewed & corre- 
sponded with the appropriate inspector of 
taxes with regard to the co.’a income tax 
liabilities with a view to agreement as to the 
figures upon which liability was to be based. 
AU returns were signed by the co.’s duly 
authorised officer. The co. was admittedly 
entitled to exercise the option with ri'gard 
to the basis of assessment afforded b> 
Finance Act, 1926 (c. 22), s. 29 (3), if it ho 
desired. 

The accountants informed tlie inspector in 
two letters dated Oct. 3 & 4, 1927, that the 
CO. claimed “ to be charged for the year 
1927-28 ” as if sect. 29 had not been passi>d. 
No reference was made to the year 1928 -29. 

In a letter dated Oct. 26, 1927, the 
accountants purported to withdraw the 
claim. I’he amount of the liability for the 
year 1927-28 comiiuttHl on the average basis 
was greater than tiie amount on the pre- 
ceding year basis. 'I’he co. appealed against 
an additional assessment for the year 1927-28 
on the difference between these amounts, 
contending, inter alia^ that the accountants 
had no authority to give the notice required 
by the sect. & that valid & effective notice 
was not given. It was not suggested tliat 
the accountants had specific authority to 
lodge the notice or that the co. had con- 
firmed the accountants’ action ; — Held : the 
accountants had not a general authority to 
bind the taxpayer in the matter ; they had 
not been held out as having such authority ; 
& further the notices were invalid as purport- 
ing to be made by reference to one year only. 
Dbayson (A. W.) & Sons, Ltd. v. YaujOP 
IfoAKB V. Bruce (1929), 14 Tax Cas. 449. 

206a. French ** Soei4t4 en nom coUectil.’*] — Applts. 
in thesi' two cases were, for the yearn material 
in the present connection, the only persons 
interest^ in the profits of a Societe en nom 
coUectif, a business organisation under Frencli 
law in m^y respects similar to a partnership. 
The Sociiie was directed & controlled m 
France but carried on business in various 
countries including the United Kingdom. It 
was assessed in respect of the profits of the 
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trade carried on in tlic Unit-«'d Kingdom : — 
Held : the was a legal person distinct 

from individuais composing it iV the 
profits in question were not the profit* of a 
partneiship within sect. 20 of 19J8 Act. — 
UuEYPUH ((\ L.) t;. INIAND Revenue Oomr«., 
Dreypt s (L. L.) r. Inland Revenue Comiih. 
(1929), 11 Tax Fas. 660. F. A. 

207. Add, Annotation : — Refd. Sleaham Harbour 
Dork Fo. V. fYook (1930), 47 T. L, R. 23. 

208. Add, Annotations : — As to (3) Consd. Fry v. 
Burma Corpn. (1929), 98 L. J. K. B. 693. 
As to (4) FoUd. KUiott i\ Duchess Mill (1926), 
96 L. .7. K. B. 963. Consd. Stewart & Young 
V. Walker (1926), 11 Tax Cas. 123. As to (5) 
Consd. Leitch v. Emrnott (1929), 08 L. J . K. B. 
469. Refd. Martin v. Lowry, Martin v. I. H. 
Comrs., 1 1026] 1 K. B. 660. Generally, Refd. 
Bette V. Clare & Heyworth, [1026 1 2 K. B. 280. 

209. Add. Annotation :~-Exp\d, .lames Shii>sfon»* 

Hons, Ltd. t\ Morris (1929), 14 Tax (’«h. 
41.3. 

210. Add Citations :—rev8d. [1020] 2 K. B. 289 ; 
9.5 L. J. K. B. 872 ; 136 L. T. 330 ; 42 
T. L. 11. 479, C. A. ; revsd. sub nom, Clake & 
Heyworth v. Betts, [1927] A. C. 448 j 96 
L. J. K. B. 646 ; 137 L. T. 300 ; 43 T. I.. R. 
387 ; 11 Tax Cas. 469, II. L. 

AnnatatUms Agio (1) Overd. KnooHhaw v. Clay Sc HnmfaU, 
h»29] 1 K. B. 2H'). Aft U> (2) Consd. Knooshaw v. Clay Sc 
Horsfall. 11 921M I K. B. 28.L 

210a. Partnership.] — By a deed dated 

Nov. 22, 1922, A. Sc B., portnors in a firm, 
dissolved partnership as tvnm Apr. 1, 1922. 
Upon the dissolution of the partnership A. 
continued to carry on business at the Arm’s 
addi’ess, but from Nov. 22, 1022, until his 
death in June, 1923, B. caiTied on, in his 
own name at his private addi'css, a small 
amount of business previously done by the 
Arm. By a deed dated Dec. 15, 1922, A. 
took C. into partnersliip as from Apr. 1, 1022. 
An assessment having been mode on the firm 
for 1922-23 upon the average of the proAts 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership ^tweon A. 
& B. was not dissolved until Nov. 22, 1922, 
Sc that there bad been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. Sc B., Sc that A. Sc 0. 
had succeeded to the business carried on by 
A. alter the dissolution of his partnership 
with B. : — Held: there was eridcnce upon 
which the comrs. could come to their con- 
clusions, Sc they had not misdirected them- 
selves in law. — Faraday, Kodcers Sc Eller 
V. Carter (1927), 11 Tax Cas. 565, C. A. 

I. Absence of formal contract.] -Duniig 
Mar.il928, there were negotiations Sc detailed 
com*spondenre between the r(‘H}). eo. Sc 
another co. who were proposing fo purehaw* 
the business of resp. co., culminating in a 
letter dated Mar. 21, 1928, in which the 
proHiiective purchasers indicat<*d that Ha* 
terms contained in the corresjamdence. Sc as 
arranged at interviews between the parties, 
were generally accepted “ subject Ut such 
terms being fully set out in a fomial contract 
or agreement, Ut be submitt^'d to us & 
finally approved of.” On Mar. 29, 1928, 
tw'o of the directinw of resp. co. resigned Sc 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their foreign 
agents terminating their engagements. 'J’h< 
formal contract was datc^d Apr. 16, I92K. 
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!R<!sp. CO. wore asRessed for the year 1927-28 
in aijcordancc with 1 hr* provisions of rule 1 1 (2) 
on the footing iliat flu* sur'cesflion took place 
after Apr. 5, 1028. The fJeneral (V^mrs. 
allowed their ajipeal affainst this asRessment, 
findiniv that a contrarit for the sale & pnrchaw 
of the bnsin<*8R existr'd before Apr. 0, 1028. 
The (Jrown apjiealed : — Held : the cont*- 
Hpondence did not constitute a contract &: 
that there was no evidence of a de facto 
Kucrj(*HHion before Apr. 0. — Todd v. Joneh 
J lRos., Ltd. (1930), J6 Tax Cas. 390. 

210c. Purchase from liquidator.] — A *co. 

carried on businesfl as (a) motor enjdn<*<‘rK. 
(h) cinema theatre proprietors, Ac, until a 
Khort time before (;;omg into liquidation, 
(c) haulage contractors & char-a-banc jrro- 
prietors. On the liquidation of the co. 
applts. purchased the <*o.’s lands Ac propei-ty 
Ac stock-in-trade, the purchase-iiricr; being 
Cl 3,000, of which Cl 5,850 was stated, in the 
agi'e(*nient of sale, to be in r(*spr*ct of land.s 
A: projicrty, Ac JC150 in respect of stock. 
Applts. retain(‘d the co.’s employees Ac coii- 
tiniu'd without any int(Truption the ^vork in 
the <’o.’h hands. Th(*y carri<‘d on business As 
motor engint'tTR A: as cinema theatre pro- 
prietors but jK)t at any time as haulag<‘ 
contractors Ac char-a-banc ]iroi)ri(*tt)i‘8. Tin* 
(hmeral ('oinrs. h(‘ld that applts. had not 
succeeded to the business previously carried | 
by the co. : Held: theje were no 
gi’ounds foi' disturbing the <yOtni*s.’ clecisio- ' 
as being erronc'ous in point of law. -Wilson 
Ac BAHI.OVV V. (^iiHUKiT (1920), 11 3'nv fas. 
407. 

210d. - - Transfer of tied houses to dilTerent 
brewery. 1 Apjilt . eo., a bi’owory eo., aequirt'd i 
the control of another co., tb(‘ Jb Hrewery I 
fo. liy an arrangement- wlu'reby th(‘ sliar<‘- [ 
holders in the latter exchanged their shares 
for shares in applt. co. The H. fo. tlien 
leased its br(*wery A: its tied houses, coin- 
])rifiing tlie whole of its ])rop<‘rty, lieensed A; 
unlieenHe<l, to applt. co. at an annual rent. 
Applt. CO. supplied its own ])roducts to the 


tied houses, which became “ tied ” to them, 
At brewing at the B. t'n.’s brew'ery ini- 
mediat<*ly cea-sed. Shortly after the date of 
tin* lease applt. co. purchased all the stock 
Ac looRc effects of the Jb co.. A: about a year 
later they purchaRed the brewery at a 
valuation, the lease, as regaixls the brewery, 
thus only remaining in <*ffeet for about- 
eighteen months. Applt. eo. appealed 
against aRsessinents mad(> on the footing 
that it had succeeded to the bu.sineBS (►f the 
lb (‘o. Ac that accordingly in arriving at 
applt. co.’s liability the proiits of the B. (\>. 
should be brrnight into the computation. 
Tile (ieneral f.omrs. held that th(^ aspess- 
ments had been correetly so made : —//c/d ; 
the matter was primarily a question of fact 
A: th(*rc w'ere no grounds for disturbing the 
Comrs.’ decision.- Suirstonf. (.Ia.hes) A: 
SON.M, Ltd. IK Moiiins (1929). 1 Tax (’as. 413. 

211, Add. Amiotaiio}! : -Refd. Sfiipstone (.fames) 
A: Hons, Lt-d. r. Morris (1929), 114 Tax (’as. 
413. 

212. Add. CUaiions 1 Iv. B. 182; 95 

L. J. K. B. 993 ; 130 L. T. 51 ; 42 T. L. K. 
707 ; 70 Sol. ao.,891 ; 11 Tax Cas. .50, C. A. 
Add. Annotation : — Refd. Borthwick v. Nolder 
(1927), II Tax Cas. 201. 

212a. .] —Held : in order to ostablish 

that tlicre lias been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Buies applicable to Cases I. 
Afc If. of Schod. D., it has only to be shown 
tiiat the profits or gains in the year of assess- 
ment have fallen short from some specific 
cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
Ac if the profits or gains in the year of assess- 
ment arc found to have fallen short from some 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on the average of the three preceding years. — 
Kneesuaw V . Olay Ac Hohspall, [1929] 1 
K. B. 285 ; 98 L. J. K. Jb ,325 ; 140 L. T. 188 ; 
72 Sol. Jo. 809 ; 1 1 Tax Cas. 295, C. A. 


PART V. SECT. 2. SUB-SECT. 6.- A. 

sa. Hh(flnr partmriihip utrosinvlirv 
fur 'inconu Uxjc jnirpofttn.lr- ll(fd : u 
(‘(intrnot of co-puiiiu*rhhlp is in)t 
ojflootuul for iiicouio tax puniusus prior 
to tlu* liutos ou it Is oxoi-utod. - 

AYltHtllKK MoTOU SKUVK'Ks 

&• Hm’iriK (D. AI.) r. liKi i-auk 

t’»>Mns. (lU2ii), 14 Tax t'us. 7.>1. 
SCOT. 

PART V. SECT. 2, SUB-SECT. 6.— B. 

213 ii. .] — A firm of manu- 

fuoturiuer coiifcotlouon), iu which 
ohangoH of itaitnorshlp had taken plucu, 
clolmod that a fallimr short of proiits 
WII 0 uuo to two spooUic causes, (1) an 
iucroose in the price of suffar duo to 
interferonoo with tho Cubau supplies 
by the Amorioan Govt., tho formation 
of a spcoulativo ring: In Now York, 
curtaifmout of Kurupoan supplies 
uwlnir to tho French occnpatlun of tho 
Ruhr, & (2) an increase in bad debts 
caused by tho failure of iuuvi>erion(HHl 
venturers in tho confectionery trade : — 
Held: (i) tho expression “ spedlic 
cause ” denoted an exceptional cii'ciim- 
stance, which could be clearly identl- 
liud, & to which the shortage of profits 
could substantially be attributed ; 
(2) tho causes of the falling olf of profits 
alleged w-cro uot " specific i^auses." — 
Strwart A' Yodno V. Kevkxue 

COMBB., [li)26] S. C. 883 ; 11 Tax Cos, 
123.— SOOT. 


PART V. SECT. SUB-SECT. 7.— A. 

o I. - Farm land — ExpentteB of 
feticino .] — A fanner is entitled to 
deduct under laind Ac Income Tax | 
Auicudnieut Act, 1U24, s. 31, expendi- 
ture for tho purvliave A: erection of 
vermin proof fencing.— LinpsaY r. 

O’ * 1 1 927 ). 30 W. A. h. K. 1 

2L— AUS. 

o ii. Annntty.]— Tho payment 

I of uu annuity payable bj a taxpayer Ac 
charged upon his land on which he * 
cart lee ou bi«, business as a pa^torullst ‘ 
is not, money ” w'hoUy Ac exclusively } 
laid out or expended for the purposes i 
of his trade,” within Income Tax Act, , 
101 J, s. 19 (2) (c) tVIct.), &, therefore, I 
may uot be ded noted from his gross \ 
income. — (Ulvekt r. Victoria Taxes 
CoMR. {1927), 40 C. L. K. 142.— AUS. ' 

o iii. VunaltoiiH to puMir, social, 

charilnidc rf* ccclcsiashcal institutionn.] i 
— Hdd : donations made to pulilic, 
social, charitable A ecclesiasticjal instttu - 
tions, at the retiue^t of friends of such 
lastitutluDs, as well as amoimts paid 
In the offioe to oosutU visitors for 
1 tickets to performance>», lotteries, etc., 
j imdcr an alleged commercial praotiue. j 
I with the object of benefiting applt. 's 
business, Ac uot for charitable pur- I 
poses, are not disbursements :r 
expenses ” wholly, exclusively Ac . 
necessarily laid out or expended for ’ 
the purposes of earning tho Income,” . 
I A' cannot be deducted fiom tho profits ’ 
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Ac gains of the co. in arriving at its 
taxable income. — O’R eilly & Bk- 
i.ANOKR, Ltd. t». Minister ok National 
I tKVENUK, 11928) E.\ch. C. R. 61.— 

CAN. 


o iv. Loan to experimental com- 

pany.] — A firm of law agents from time 
to time made advances to one of their 
clients, Dui 

which had been formed to manufacture 
a new metal alloy. It was intended, 
after the busiuesb bud been established, 
to promote a large public eo.. A: the 
tlrm anticipated considerable legal 
work in this o<^nnectlon. Tho ativanees 
were uot made by the firm as factors 
fur tlm CO. The co. having failed, the 
loans became irrecoverable. Ac the firm 
claimed to deduct tho loss thus incurred 
in arriving at the profits of their pro- 
fession for income tax purposes ; — 
Held : the advanoes were not money 
” wholly A: exclusively laid out for 
purposes ” of business Ac the deduction 
of them was Inadmissible. — I nland 
Rkventtc L'omhr. r. A. Ac B., 11929J 
S. C. (H. L.) 76.- SCOT. 


o V. Co.st of reconstruction of 

shop .] — II YAM e. 1'^^LAND Hkvknuk 
Comrs., 11929] S. C. (Ct. of Sess.) 384.— 
SCOT. 


o vl. Expenses of uiinUr grasing 

of sheep.] — Inland Revknck Coaiil,. 
v. Marshazx ^ Mitchell, {1929} S. C. 
Ot. of Sess.) 136.— SCOT. 
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217a. Advances made to company by oom- 

ph’s soUcItors.]— A firm of writere to the 
si|piet advanced money from time to time 
without security & without any written 
acknowledgment to a limited co. for which 
they had acted as law agents since ite 
inception. The co. failed, & the advances 
were irrecoverable. On an appeal to the 
Goneral Oomrs. from an assessment to income 
tax under Sched. D. the firm claimed that the, 
amoimt of the advances was a permissible 
deduction in ascertaining their profits & 
gains as writers to the signet ; — Held : the 
loss was not a permissible deduction, as it 
did not represent moneys wholly & exclusively j 
laid out or expended for the purposes of the 
firm’s profession within r. 8 of the rules 
applicable to Oases 1. &. II. — Hag art & 
Burn-Mubdoch V. Inland Revenue Combs., 
[1029] A. 0. 386 ; 08 L. J. P. 0. 113 ; 141 
L. T. 97 ; 46 T. L. R. 338; mih notn. Inland 
Revenue Combs, v. Haoakt A Burn- 
Murdoch, 14 Tax Cas. 433, JI. 1^. 

AnnoUiUon ;--Mentd. Alinter r. l‘ncht, [lU30i A. *58. 

222a. Company — Payment to director as Induce* 
ment to retire.] — Held : a payment by a co. 
to a director in order to induce him to retire, | 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was n business expense de- I 
ductible from the co.’s profits for puri)oaes ' 
of income tax. — M itchell v. Noble (B. W.), 
Ltd., [1927] 1 K. B. 719; 96 L. J. K. B. 484 ; 
137 L. T. 33; 43 T. I.. R. 245; 71 Sol. Jo. 
173 ; sub nom. Noble (B. W.), I<*td. v, , 
Mitchell, Mitcheix v. Noble (B. W.), Ltd., I 
llTaxCas. 372,C. A. ! 

Add. 

(1928), 44 T. L. R. 710. 

224a. .] — ^Applt. CO. was a member 

of the Cold Rolled Brass & Copx»er Assocn., 
an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, & the provision of a common 
fund to be applied in the interests of its 
members. The common fund consisted of 
members’ entrance fees & monthly payments 
proportional to output tonnage, & in the 
event of the Association being wound up 
was distributable between the members in 
proportion to their contributions. In 1918 ^ 
the Ministry of Munitions had large surplus 
stocks of brass & copper & the Araocn. was | 
specially authorised by its members to 
negotiate with the Ministry in regard to its 
disposal. As a result the Assocn. contracted 
to purchase the metal from the Ministry at 
fixed prices per ton, & this contract, & also 
the draft airangement for the disposal of the 
metal to the Assocn. ’s members, were sub> 
sequently improved by the Assocn. in general 
meeting. By these arrangements members 
were given, firstly, an option of purchasing 
a quantity of the metal ^proportional to their 
monthly output, at prices scheduled by 
the Association varying according to quality 
A size, & secondly, an option to apply for 
any residue. The whole of the metid was 
thus disposed of by the Association at prices 
higher than those paid to the Ministry, & the 
profit ” was carried to the common fund. 
Applts. debited in their accounts the full 
c<^ of the metal purchased by them from 
the Assocn., A did not bring into the accounts 


their share in the “ profit.” They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct jnly the net cost of the metal, 
i.e. the full cost less their share in tlie 
‘‘ profit ” ; — Held : applts. were able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn. ; their share in the ” profit ” was in 
proportion, not to the price paid, but to the 
quantity taken ; the profit carried to the 
common fund could not bo regarded as the 
individual members’ profit ; & in the cIt' 
cumstances applts. were entitled to deduct 
as a business expense the price paid by them 
to the Assocn. — Cufford & frk)N, i^D. v. 
PUTTICK, OUFFOBD & 80N, l/l’D. V. InIJLND 

Revenue Combs. (1928), 14 Tax Gas. 189. 

S4b. Subscription to guarantee fund of British 
Empire Exhibition.] — Ax^plts., asphalUn's, 
subscribed to the guai'anteo fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in tlie 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed thejr sought to deduct the sum 
so paid from their profits asm^ssable to income 
tax as a trade expense. The (hmiTal Comrs. 
held it was an allowable deduction : — Held : 
the question was one of fact, os there was 
evidence to support the finding of the Oimoral 
Comrs., their decision must bo alfinned. — 
Mobley v. IjAWfobd So Co. (1028), 140 L. T. 
125 ; 45 T. L. R. 80 ; 72 Sol. Jo. 826 ; 14 

m.. r% a 

CoinrB., UU29T a'.X’ ffsoT Reid, iumrno k HoiUnK»iW(»rtli 

V. Oifdou (1021)), 4 5 T. L. U. 222. 

224c. Subscription to hospital —Where employee 
treated.] — ^Applts., who gave considerable 
subscrixitions to a hospital at which thoir 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (<r) of the rules 
aoplicablo to Cases 1. & IT. of Sched. D. ; — 
litld : the question whethei the subscriptions 
were given with the view of obtaining a staff 
that would earn profits, or whether they wore 
given merely because the staff had in fact 
been treated at the hospital, was a question 
of fact for the Special Comrs., So their decision 
must be affirmed. — Boubne So Uollings- 
woBTii, Jyi’D. V. Ogden (1929), 45 T. L. R. 
222 ; 73 Hoi, Jo. 127 ; 14 Tax (Jas. 349. 

I 226a. Liability to bank on loans to meet acceptances 
— Subsequent compromise of bank’s claim.] 
Applt., who carried on business as an 
exporter of cloth, habitually financed his ship- 
ments by drawing bills on the buyer in 
Hhanghai So borrowing from a bank in London 
on the security of the bills So shipping 
documents. In 1920 a buyer became unable 
to meet his acceptance, So applt. found himself 
responsible to the bank for a largo sum. In 
computing his assessable profits for the year 
ended Mar. 31, 1921, he was allowed to deduct 
a sum of £22,410, being the estimated amount 
of the bank’s claim against him, but subse* 
quently he advanced certain contentions 
against the bank So eventually, at the end of 
1922, the bank accepted £8,000 in settlement 
of its claim. Applt. objected to additional 
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assessments made in order to boring into charge 
the difference between the £8^000 Jt the 
£22,410 preTiously allowed^ contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. 21, 1921, & 
that the subsequent reduction of the debt 
was immaterial in determiniz^ bis liid>i]ity 
for that or any later year ; — HmH : applt/s 
transactions with the bank constitutea part 
of his business & that the loss inemred was 
a trading loss ; & the computations for the 
purposes of income tax muirt be reopened & 
adjusted by reference to the aictual amount 
of this Ioss.-^Bbrnhard v. Gahak, Bern- 
hard V. Inland Bevenue Combs. (1928), 13 
Tax Gas. 723, C. A. 

226b. Royalties— Deduction of commission & ex> 
peases of literary agents.] — Cuutth Brown, 
l/na. V. Jarvis ; Jarvis v. Curtis Brown. 
IjTD., No. 99g, ante. 

227. Jdd. Anmtationii : — Refd. Naval Colliery Co. 
(1897). Ltd. V. I. B. Comrs. (1928), 138 L, T. 
693; Miller (f^idy) r. J. K. CS»mr.s. (1930), 16 
Tax (’aH. 26. 

229. Add. Annotation: — Consd. Fry v. Burma 
Corpn. (1020), 98 L. X K. B. 693. 

235. Add. CUalion : — 12 Tax Cas. 227. 

Add. Annotation : — Consd. Morley v. Lawford 
& Co. (1028), 140 L. T. 126. 

286. Add. Citation .•—12 Tax Cas. 232. 

Add, AnnotaUona : — Consd. Morley v. Law- 
ford & Co. (1028), 140 L. T. 125. Refd. 
JPInance Minister v. Smith (1926), 05 L. J. 
P. C. 193. 

236a. Calls on shares tn company formed to take 
over trading company's buying agency.J — 
Held: not a trading loss, but a loss of 
capital A not a sum that could be properly 
deducted. — M. Jacobs Young & Co., I/td. 
V. Harris (1920), 11 Tax Cas. 221. 


288, Add. Anmtatim .’—Bold, Naval Colliery Co. 
(1897), Ltd. tt. L R. Comrs. (1928), 138 L. T. 
593. 

289. Add, AnnotaHons : — Ae to (1) Consd. Mallett 
V. Stavedey Coal & Iron Co., [1928] 2 K, B. 
405. Refd. L B. Comrs. v. Northneet Oal 
dc Ballaat Oo. (1927), 12 Tax Oas. 1102; 
Thompson v. I. B. Comrs., I. B. Comrs. v, 
Thompson (1927), 12 Tax Cas. 1091. 

240. Add. Annotation: — Refd. Eastman v. Shaw 
(1927), 43 T. L. B. 649. 

241a. Payment of liabilities of subsidiary com- 
pany.] — Held: a loss of capital, dt no de- 
duction could be allowed. — ^Bakeb v. Mabie 
Todd & 06., Ltd. (1927), 13 Tax Oas. 286. 

244. Add. Annotation : — ^Refd. MaUet v. Staveley 
Coal & Iron Co. (1927), 138 L. T. 201. 

244a. ,)•— A CO. leased a cinematograph 

theatre with its fixtures, furniture, machinery, 
etc., for twenty-ewae years under a lease 
which provided for an annual rent & a 
premium payable by quarterly instalments 
over the whole period of the lease. The 
lessors reseived the right in certain circum- 
stances to terminate the lease at six months’ 
notice. If this right were exercised all 
future instalments of tlic premium were to 
1 m‘ cancelled. In negotiations before the 
tenns of the lease, were settled there had been 
a provisional agreement upder which a rent 
was to have be<'n paid equal to the total 
annual payments of rent A premhim secured 
by the lease. The General Comrs. on appeal 
pi'ocoedings allowed the co.’s claim to deduct 
frtmi its profits for income tax purposes the 
instalments of the premium. The Ci*own 
appealed : — Held : the payments were capital 
expenditurf*.— Green v. Kavoitrite Cinemas, 
J/TD. (1930), 16 Tax Cas. 390. 


PART V. SECT. 2, SUB-SECT. 7.— B. 

p I. .1 — A oo. ow&qA, & oooiipled 

for the purouso of Its trade, kuid & 

’ ■ OH, which were ** inlllm fuotorles 

__ ..._ier tfiuiilar preniisea," within 
Rules appUcuble to Cohos I. & IL. 
r. 5 (2) : — Ihld : In ostUnatins the 
profits or Rains of the eo. for the 
pnipose of assessment to income tax 
under Schedule D, the whole annual 
value of Its trading ptoinlHes fell to bo 
doduotod, Sc not nioroly tho amount 
at which the proniiaoa were aotually 
assessed for the pnn>ose of collection 
of tax under Sohedule A. — Inland 
Hjsvrnuk Combs, r. Scottish Obntral 
Klbctiuc Powbr Oo., [19281 S. 0. 2tt0. 
—SCOT. 

p 11. JltJd : the co«t of 

owner’s rales wholly expended for the 
purposes of the oo.’s trade was nn 
admissible deduction In computing its 
assessablo to Income tax under 
ached. D. notwithstaudlng that a 
similar dennotlon bad been allowed in 
tninipuiiuK Its proUts iiSNessable to tax 
imder Hcliod. A. — Inland Kbvxniic 
COMBS. V, SotimKH Ckntual ELBCn'BIC 

Powbb Oo., lltiaol a. i\ 2‘i«.— 8COT. 

PART V. SECT, 8, SUB-SECT. 7.— D. 

sa. Statidory company — Creation of 
reserve fund —Loea in realimriion of 
imteabnenta formino part of fund.) — 
Held: since the words of the Act 
authorising the oreaUon of the reserve 
fund were permissive Sc enabling Only, 
the oxerolM of tho power was dis- 
orutiouary. Sc the loss was not (m 
idlowablodeduotiou. Semble: it would 
have hiMm otherwise. If tho Aot bad 
Imxioaed a duty on the co. to c reat e a 
nasorve loud.— Auiamob Sc Duaun 


Gas Co. v. DAViBa. I 192 B] 

I. R, 372.— IR. 


sb« Bank—Loasea vyriUen off during 
year — Method of computatian.] — JRr 
Bank of Montbdal Assbsbmsnt 
(1909), 14 B. C. R. 282.— CAN. 


so. Losaea ott aalea of temporary 

inreatmenta tn Qovemment aecuritiea ,] — 
Held : such temporary Investments 
could not be regarded as an Invest- 
ment of capital : the investment Sc 
realisation of such funds from time 
to time was merely part of the bank's 
ordinary business, 4c the loss fnourred 
was a loss incurred in the produotion 
of income. — Taxation Comb. v. Com- 
MjmoiAL Bankino Cto. OF Stdnbv 
(1927), 27 S. K. N. S. W. 231; 44 
N. S. W. W. N. 65.— AUS. 


PART V. SECT. 2. SUB-SECT. 7.— 
E. (a). 

e 1. Loan <i» trade branch .] — 

A trader having two branches in his 
trade (via. a cloth basluess Sc a banking 
busiuoHS) carried on both, each with 
borrowed capital ; 4c as the oloth bual- 
ness ended in a loss, be had to olese it 
in 1924: & all that portion of the 
borrowed oapital whioh wee sunk in the 
cloth huatnebs was lost before 1924. 
The trader having bad to pay iatereet 
on that lost oapital tn 1931-25, tho 
year of assessment, claimed deduction 
chorefor from the assessable profits of 
his reinatnlng banking business for the 
year 1924-95 : — : though the 
branches were diNtiuct, the tiode wes 
one. 41 though the lost oapital was not 
available for uso in the trade, vis. 
the banking business, in the year of 
aasessHMSKfe, the Intoest paid on it 
should be deduoted unaer Indtan 

•14 


Income Tax Act, s. 19 (2) (111 ). — ^Abu* 
NATIIALAM CHRTTY V. INCOME TAX 


Combs. (1928), I. L. R. 52 Mad. 296.— 


IND. 


PART V. SECT. 2, SUB-SECT. 7.— 
E. (b). 

266 ii. Inatalment of purchaae 

Pjj^ — <t coata of plant amiUons .] — 
capital expenditure. — R osk- 

317KPRT8B MININO CO, V. R., 

ri024J 8. C. H. 445 ; [1924] 4 D. L. R. 
197 ; U924J 1 W. W. R. 1017.— CAN. 


te. Jicaluxau company — ISjepenae of 
making devioHona.} — Held: sums ex- 
pended by a raflwav oo. in making 
deviations tn Its line from time to time 
were expenditure of a capital nature.— 
Rhodesia Rvs. v. Comb, of Taxes, 
[1925] App. D. 438.— S. AF. 


sf , Company owning one Aip — Ship 
aeiaed dt esra by enempSxpondUure 
on reeondUioniatg shfr).}— Hew.* not a 
proper deduction, in respect that the 
expenses were not a reoontng main- 
tenanoe expenditnre, bat were of tho 
nature of oapital outlay. — I nland 
Revenue v. Gbaktcb Omr S. S. Co., 
11927] S, O. 70S.— BOOT. 


sh. Loss on eonveraion of plant et* 
worka — Under ammgemeid with 
Minuter of MvimUSona.}^Bad : aloes 
of oapital. Sc not admissible as a 
deduouon fer income tax purposes. — 
Lothian OmBiaCAS. Go., Ltd. «. 
Bqqee% Lotrian doaaoAi. Oo.., Ltd. 
V. Inland Revenue Oombb. (1926). 
11 Tax. Cas. 508.— SCOT. 


af. Value of leooi oa baeka of sfteep 
pwmaaed wm etattan,] — Wsb8Teb 
a. wBEtERH AusnuxsA Taxation 
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248«. Payment to oonsMeratlon of surrender of 
lease — BDnlng lease.] Sums paid by a 
colliery oo. to Uie leesor in conoderation of 
the sozrendor of a portion of the aiea demised 
by a mining lease, A for the release of the co. 
from the obligations undertaken by the lease, 
are capital payments, & are not allowable 
deductions. — ^M allett v. Stavelby Goal & 
Iron Co., Lwd., [1928] 2 K. B. 406 ; 97 
L. J. K. B. 475 ; 139 L. T. 241 ; 13 Tax Cas. 
772, C. A. 

^nnotatioM .*~-Fol]d. Cowchor v. MlUa (1027), 13 Tax Cas. 
216. Reid. I. R. Comn. v. Morthfleet Coal & Ballast 
Co. (1637), 13 Tax Cas. 1102. 

24i8b. .] — ^Besps. carried on business at 

premises held on a lease expiring in 1923. 

* In 1916 the business was closed down, & the 
lessor a^ed to accept a surrender of the lease 
in coninderation of a sum to be paid by 
instalments of £260 a year, & resps. issued a 
debenture to the lessor securing the instal- 
ments by a floating charge on all their assets. 
In 1921 the lessor accepted £000 from resps. 
in satisfaction of all further liability under the 
debenture : — Held : the payment of £000 
was not an admissible deduction. — CowciiBit I 
V. Mills & Co., Ltd. (1927), 13 Tax Cas. 
216. 

249. Add. Annotations : — Consd. British Insulated 
A Helsby Cables v. Atherton, [1926] A. C. 
205. Refd. Mitchell v. Noble (1926), 43 
T. L. R. 100. 

250. Add. Annotations Apld. Marsden v. I. K. 

Comrs. (1919), 12 Tax Cas. 217. Refd. 
i. R. Comrs. r. Huntley A Cahners, Ltd. 
(1928), 12 Tav (’as. 1290. i 

251. Add. Annotations: — Refd. Hmall v. Easson j 

(1920), 12 Tax Cas. 351 ; British Insulated A 
Helsby Cables v. Atherton, [1020] A. 0. 205; ' 
Mitchell t>. Noble, [1927] 1 K. B. 719. | 

252. Add. Amwiation : — Refd. Malh*t v. Staveley 
Coal A Iron Co. (1927), 138 L. T. 201. 

252a. Difference between cost & proceeds of sale 
of fixtures of branch shops.]- A trading co., 
with a number of branch shops controlled 
by a head office, followed a i>ohcy of opening 
A closing their branches in accordance with j 
the lociu demands A the probabilities of | 
profit or loss : — Held : the diuerence between 
the cost of new fixtures, fittings, A utensils . 
for the new shops, A the receipts from the ' 
sales of equivalent sec’ond hand fixtures, | 
etc., from the shops that were closed, was a j 
capital expenditure, A was not a revenue i 


expenditure which could be debited to the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax. — E astmans, Ltd. v. Shaw, Eastmans, 
l^TD. V, Inland Rbvbnub Comrs. (1928), 46 
T. L. R. 12 ; 72 Sol. Jo. 744 ; 14 Tax Cas. 218, 
H. L. 

254. Add. Annotation : — ^Refd* Hoebank Printing 
Co., Ltd. V. I. R. Comrs. (1928), 13 Tax Cas. 
864. 

267. Add. AnHointion : ~ViM. Sc'aUam Harbour 
Dock To. r. Crook (1})3()), 17 T. L. K. 23. 

260. Add. Annotations -As to (l)Refd. Small u. 
Easson (1920), 12 Tax Cas. 351 ; Mitchell v. 
Noble, [19271 1 K. B. 719. As to (2) Dtotd. 
British Insulated A Helsby Cables v. Athet - 
ton, [1926] A. C. 206; MiUlett v. Staveley 
Coal A Iron Co., [1028] 2 K. B. 406. 

261. Add. AnnoUdkm : Refd. Curtis Hrown, Ltd. 
V. Jarvis ; .larvis v. Curtis Brown, litd. (1929), 
1 1 Tax Cas. 7 it. 

262. Add. Annotations: — Distd. Mallett v. Stavtdoy 
Coal A Iron Co., [1928] 2 K. B. 405. Refd. 
Bril ish Insulated A Helsby Cables v. Atherton, 
119261 A. C. 205; Mitchell v. Noble, [1927] I 
K. B. 719; Morley v. Lawford (1928), 44 
T. !.». R. 716; Bees Itoturbo Development 
Syndicate v. I. 11. Comrs., Rees Roturbti 
Development Syndicate v. Ducker ( 1928), 13 
Tax Cas. 366; 1. 11. CoiiirH. »>. Ilagait A 
Hiuri-Murdocti (1929), 1 1 7'ax Cas. tlKK 

264. Add. Citation svb now Atherton v. 
British Insitlated A Helsby Cables, Ltd., 
10 Tax Cas. 165. 

Add. Annotations : — Apid. Mallett v. Staveley 
Coal A Iron Co., [1928| 2 K. B. 405. Consd. 
Morley v. J^wford (1028), HO L. T. 126. 
Refd. Mitchcil v. Noble, 11927| 1 K. B. 719. 

265. Add. Annotations British Insulated A 
Helsby (tables «. Atherton, 11926J A. 0. 206; 
Mallet V. Staveley Coal A Iron Co. (1927), 
138 L. 'J\ 201. 

268a. Books used for professional purposes — 

Solicitor.] - 'rho word “ plant ” in Finance Act, 
1925 (c. 30), 8. 10, does not include a solr.’s 
books which he consults for professional 
Tiurposes. — Daphne v. Shaw (1926), 43 
T. L. K. 46; 71 Sol. Jo. 21 ; U Tax Cas. 

266. 

276a. Replacement of obsolete plant or machinery 
— Meaning of obsolete — Question of fact for 
commissioners.] — S outh ME-ntopoLiTAN Oas 
C o. V. Dadd (1927), 13 Tax Cas. 206, 


DBa^UTT OOMR. (1937). 39 O. L. li. 
180; [1927] Argrus L. li. 113. — AUS. 

•k. Cobt of reconstruction of shop .] — 
Hyam V. Inland Rkvkkcb Comrs.. 
[19391 8. C. (Ct. of Sesa.) 384.— SOOT. 

M. Consideration for right to deposit 
material bp earting coniraetor.} — Inland 
Revrnuk Comrs. t*. Adam (1938), 14 
Tax Cos. 34.— SCOT. 

PART V. SECT. 2, SUB-SECT. 7.— F. 

258 1. Lorn on advances to saw-miUer 
to secure suppliu of tinibtr— Advances 
vrtiUn off as oad debts on liguldoHon of 
Mio-mfiter.}— HeU .* the loss was pro- 
netljr dedootod. — Hooo Sc Ltd.jp. 

Oo^m. OF TaXBS, (19351 N. Z. L. R. 
306.— N.Z. 

S54 I. Limited to iradina dOtts— 
Whether dtW of managinti a4r«^r to 
eompann t*dhMfiBd.y~A oauoo pvlntlM 
00 . paid tte mana^og director in « 


by a commission on profits. During 
tne flrat year of tbe arrangouu'nt tbe 
directors autborised him to draw two 
sums on account of bis commission. Sc 
to subsequent years be drew sums on 
this account without special authority 
but with the knowledge of the dIroctf)r8. 
These stuns were debited u> a ooni- 
xnlsslon account. During the year 
ending Deo. 31. 1933, ho drew out 
£5,14] in sums varying between £150 
8c £400. It was subsequently asecT- 
tained that tio commission wuk due for 
that year. Sc the cominIsMon u/x-ount 
showed a Dalsnoe due by him to tbe oo. 
of £3,391. in arriving at Rm profits 
for Income tax purposes tlio w. i laimed 
to be entitled to deduct this loss . — 
Beid : the Icms was a “ k»s« not ctm- 
nected with oe arising out of the 
trade.*’— HonANK Pkintino Co , Ltd. 
«. Inland Bxvxmvs Comrs., [1928] 
B. C. (Ct. dl Bma.} TOlr-fCOT. 
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PART V. SECT. 2. SUB-SECT. 7. - C. 

o 1. Puymmt for qu/iUftfutum 

shares.^- SiiAi'IlU) v. Imano iD vj sr j 
COMitS. (1928), 49 N. L. 1< 4 10 S. AF. 

PART V. SECT. 2, SUB-SECT. 7. J. 

b I. - — IHmintshed value of rails rf* 
sleepers.}— Held : a railway (X) was not 
untitiiMl to any dedwtion for «iuh 
diminlHhod value. — H hodkhia ItYs. r 
ComR. of TaXKH, (J 935i App. D. 438.— 


“ liwdesH ” wlten 9 is unfit tbrongh 
wear A. ti*ai for the purpoaeb fur wbioh 
It was used. Sc la luctapublo of bMng 
lepaired, or fs in such a eoiiditlon that 
a leariuuable business man would 
prefer Ut substitute a new Implement 
rather than Incur tbe cost of repairing 
the old. — RoBBRinoK «. CoMR oi 
TaxXS, [1938] 8. A. & R. 813.- AUS. 



Cases 878-307IL 


English and Empire Digest Supplejient. 


278. Add. Annoiattions : — Consd. Salisbury Houhc 
E state V. Fry, [1930] 1 K. B. 304. ReW. 
Brighton College v. Marriott, [1926] A. C. 
192. 

285. Add, Annotaiions : — Apld. Waldie v. I. R. 
Oomrs. (1919), 12 Tax Cas. 113. Dlstd. 
Hagart & Bum-Murdoch v. I. R. Comrs., 
[1929] A. C. 386. Retd. Bourne & Hollings* 
worth V, I. R. Comrs. (1921), 12 Tax Cas. 
483 ; Baker v. Mabie Todd (1927), 13 Tax 
Cas. 236. 

287. Add. Annotatione: — Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morloy v. Lawford (1928), 140 L. T. 125. 
Expld. Hagart & Bum-Murdoch v. I. R. 
Comrs., [1929] A. C. 386. Dlstd. Pry 
Salisbury House Estate, Ltd., Jones v. City 
of London Real Property Co., I1030j A. (’. 
432 ; Collycr v. Hoare & Co. (1930), 47 
T. L. R. 7. Retd. Small v. Easson (1920), 12 
Tax Cas. 861 ; Bourne &; Hollingsworth v. J. R . 
Comrs. (1921), 12 Tax Cas. 483; British 
Insulated & Helsby Cables v. Atherton, { 1020] 
A. C. 206 ; Mitchell v. Noble, [1927] 1 K. B. 
719 ; Green v. Gliksten (1928), 189 L. T. 12 ; 
Rees Roturbo Development Syndicate v. 
I. R>. Comrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), 13 Tax Cas. 366. 
Mentd. Hart v. Riversdale Mill Co. (1027), 06 
L. J. K. B. 091. 

288. Add. Annotations : — Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 126. Retd. 
British Insulated &; Helsby Cable v. Atherton, 
[1926] A. C. 205. 

290. Add. Annotations: — As to (1) Consd. Morloy 
V. Lawford & Co. (1928), 140 L. T. 126. 
As to (2) Retd. Mitchell v. Noble, [1927J 
1 K. B. 719. Generally t Retd. Small 
Easson (1020), 12 Tax Cas. 351. 

291. Add. Annotaiiom : — Consd. Hart v. Riversdale 
Mill Co. (1027), 96 L. J. K. B. 001 ; Morley 
V. Lawford & Co. (1028), 140 L. T. 126. Apld. 
CoUyer r. Jioarv A Co. (10.30), 47 T. L. R. 7. 
Dlstd. Fry v. Salisbui’y Jlduso Ebtaie, Ltd., 
Jones r. City of l^undon Real PrupeHy t\>., 
110301 A. C. 432. Retd. I. R. Comrs. v. 
Lysaghi, [1928] A. C. 234. 

292a. .] — ^Youngs, Cbawshay & Youngs, 

Ltd. V. Brooks (1012), 6 Tax Cas. 393. 

292b. - ~ - Loss on Individual rents of tied houses 
No loss on aggregate rents.] A bivwcry oo. 
as a necessary incident of tlie pruliiabh‘ 
working of its business arquirt*d licensed 
houses wliicli it let to tied tenants Avho in 
some cases paid a piemiuin as well as a rent. 
After the premium had been taken into 
account it was found that in sonu> cases tlu' 
tied tenant paid less rent than a fi*ce tenant 
would have paid, & in some cases more. If 
the I'cnts & premiums of all the tied house's 
were aggregated, no loss in mnt had been 
suffered by the company in consideration 
of the tie ; — Held : in considering whether 


an expense bad been incurred by the co. in 
the letting of tied houses which could be 
deducted from the profits of the business as 
having been wholly or exclusively laid out 
or expended for the purposes of the trade, it 
was only the aggregate loss on the letting of 
all the tied houses that could be taken into 
account, & as in the aggregate no loss had 
been sustained there was no expense to be 
deducted. — C ollybb v. Hoare & Co., Utd. 
(1930), 47 T. L. R. 7, C. A. 

203. Add. Annotation: — Retd. Thomas v. Evans, 
Jones V. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

294. Add. Annotation: — Retd. Collins v. 1. R. 
Comrs. (1924), 12 Tax Cas. 773. 

295. Add. Annotation : — Retd. Collins v. 1. R. 
Comrs. (1924), 12 Tax Cas. 773. 

296. Add Citation: — 2 Tax Cas. 100. 

Add. Annotations : — As to (2) Consd. Thomas 
V. Evans, Jones v. South-West Lancashii'c 
Coal-Owners’ Assocn. (1927), 11 Tax Cas. 
790. Gejierally, Retd. Pegg A Jones v. I. R. 
Comrs. (1919), 12 Tax Cas. 82; I. R. Comrs. 
V. Westleigh Estates Co., I. R. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657. 

297. Add. Annotaiions: — Apld. Pegg & Jones v. 
I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
'riiomas V. Evans, Jones v. South-West 
l^ncoshire Coal-Owners’ Assocn. (1927), 11 
Tax Cas. 790. Retd. I. R. Comrs. v. West- 
leigh Estates Co., I. R. Comrs. v. South Behar 
Ry., I. H. Comrs. v. Eccentric (lub (1925), 12 
Tax Cos. 657. 

300. Add. Atinoiaiions Consd. I. R. Comrs. r, 
Westleigh Estates Co., 1. R. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 057 ; Cornish Mutual 
Assce. V. I. R. Comib., 11926] A. C. 281. 
Distd. Liverpool Corn Trade* Assocn. v. Monks, 
[1926] 2 K. B. 110. Apld. Jones v. South- 
West Lancashire Coal-Owners’ Assocn., [1927] 
A. C. 827. 

801. Add. Annotation : — Retd. Butler v. Mortgage 
Co. of Egyr^t (1927), 138 L. T. 328. 

302. Add. Annotations : — Refd. British Insulated & 
Jlelsby Cables y. Atherton. [1926] A. C. 205; 
A.-G. V. Metropolitan Water Board, [1928] 1 
K.B. 833. 

304. Add. A7inotation8 : — Distd. Scales v. Thomp- 
son (1027), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1028), 139 L. T. 29. 

305. Add. A7motaiion8 : — Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 20. 
Retd. Fi’v i». Salisbury House Estate, IJd., 
Jones r. l'it> i>f J^ondon Real Propci*ty Co., 
[1930] A. C. 432. 

307a. Accident Insurance — Mutual society.] — 

A mutual insurance assocn. was formed, its 
solo activity being the indemnity of its 


PART V. SECT. 2. SUB-SECT. 7.— L. 

p {. Separate assessments under 

Schedules Ji. d!' 1).} — A formor bred 
horHOs ic oattlo on a oousldorablo scale. 
Ho used his stallions for hit) own home* 
breeding purposes, & also earned fees 
by floudinir tuexu on Journeys for tho 
sorvloo of other owners* mares. In 
this ronneoiiou ho kept a roservo of 
btalUons ta replace any which might 
become Inoapooltated. All his stalUous. 
of which only a small proportion oamod 
fees, formed part of one undivided 


stud. Ho was assessed to ineome tax, i of one-third of the number of travelling 
on the profits of his genoral farming < stallioua. The farmer oontonded that 
business imder Schedule B.. ft on the his stallion -owning business should be 

B " 3 of his fee-earning stallions under treated as ontiroly separate from his 
ole D. As a method of fixing farming business. Sc that the whole of 
the amount of profits assessable under the expenses Sc losses connected with 
the latter Sohedule, tho oomn. deter- , his stallions should he sot against the 
rained to regard a certain number of revenue deilvod from them : — Held : 
stallions as oxolusively used In earning ' it was primarily a question for the 
ft'cs. Sc to allou the deduction of the [ comrs. to determine, St no cause had 
cost of their full upkeep Sc attendance*, t been shown for disturbing their 
to provide for replacements by allow- detemvination. — Marshall v. Iklano 
ing a similar deduction In respect of Hrvenus Cours., [111271 8. C. 243. — 
other stallions in the stud to tito extent < SOOT. 
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members, who were coal-owners, against j 
liability for compensation in respect of fatal i 
accidents to workmen. The members of the I 
assocn. were the ^ persons protected by it, I 
every member being liable to contribute a ' 
sum not exceeding £25 in the event of a | 
winding up. The assocn. formed a general ' 
fund by making calls upon members propor- 
tionate to the wages paid in their works for 
the time being, & the balance of the ordinary 
call fund was transferred to a reserve fund, 
into which any extraordinary calls were also 
paid. A member, on retirement, vv'as entitled 
to get back in cash a proportion of his share I 
in the above reserve fund, but, apart fiom \ 
this, members had no right at all to the cash | 
in the reserve fund, though the inierost j 
accruing on the reserve fund could bo used in I 
diminution of members’ calls; — Held: (1)1 
the sums paid by the members to the assocn. I 
were admissible deductions in computing the ^ 
profits made by a member for the purpose^ of 
assessment to income tax, as the money was 
laid out by the respective members on a true i 
insurance principle ; (2) the surplus funds of 
the assocn. were not assessable to income 
tax, as the assocn. was mere machinery for 
the puipose of enabling subscribing members 
to insure themselves. — Thomas v. Evans | 
(Richard) & ("o., Jones v. South-West j 
Lancashire Coal Owniirs’ Assocn., [1027J 
1 K. B. 33 ; 05 L. J. K.'B. 990 ; 135 L. T. 
073 ; 42 T. L. K. 703 ; 11 Tax Cas. 700, (5. A. ; 
affd. sub nom. Jones v. South-West Lan- 
CAsmiiE Coal Owners’ Assoi'N., [19271 A. (\ 
827 ; 90 L. J. K. B. 894 ; 137 li. T. 737 ; 43 
T. I.. K. 725 ; Sol. Jo. 030. II. li. 

307b. Marine Insurance company - Building ships 
— Cancellation of shipbuilding contracts.] — , 
A marine insurance co., having cntei'ed into 
contracts for the building of four ships, 
accept'd delivery <.»f two of tJio ships & 
then, owing to a slump in the shipping trade, 
cancelled the contracts for tlu' other two 
ships on payment of £70,000. It was con- | 
tended that a new business of dealing in ships 
had been begun by the co., tSc that the 
£70,000 was a proper deduction in arri\ing 
at its profits : -Held : the co. was not carry- | 
ing on any trade, from the profil.s of wliich 
the £70,000 was an admissible deduction. - 
Dev^on Mt^tuai. Steamshh' Insuiiance 
Assocn. v. Ooo (1927), 13 Tax (’as. 184. 

309a. Loss on investments -What amounts to.J - 
Applts., an insurance co., IumI investnients 
in British railway stocks, & it was admittetl ' 
by the Crow n that any loss suffered by apiilts. | 
on such investments w’as deductible from 
their profits for purpose's of income tax. The 
result of Railways Act, 1921 (c. 55), was 
that applts. received in exchange for their 
various railway holdings stocks in the four 
amalgamaU^d railw'ay cos. created by that I 
Act. The market value of thesi* new 8tock.s j 
was less than the original cost to applts. of 
the old stocks, A they claimed that the loss i 
so occasioned to them .should be allowed as | 
a deduction from their profits for 1922 & i 
1923 in computing their income tax liability : I 
— ffe/d : as the effect of what had happened I 


w'as that the old investments had biN'u closed 
&> realised, Sc new investments had been 
begun, applts. wore entitled to tlio deduction 
claimed.— H oyae Insurance (’o., Ltd. v. 
Stephen (1028), 44 T. L. IL 630 ; 14 Tax Cas. 
22 . 

318a. Remuneration of solloltor-trustee under 

trust.] — A solr.-trustee was empowered by 
clauses in the instruments creating tlie 
trusts to charge for work done by him in 
connection with the trusts. By agreement 
between liimself, his co-trusteos Sc the bene- 
ficiaries, his remuneration w'a« calculated as 
a percentage of the annual income of the 
trust funds, which income iiad already been 
brought into charge to tax : --Held : this 
remuneration was chargeable to income tax 
against the solr. under 1918 Act, Schedule I)., 
Case 11. , as his profits or earnings arising 
from an employment, & was not constituted 
of annual payments payable wholly out of 
profits or gains brought into charge to tax 
within Rules applicable to all Seliedules, 
r. 19 . — .Tones r. Wrioht (1027), 130 Jv. T, 
43; 41 T. J.. R. 128; 72 Sol. .lo. 80; 13 Tax 
C^a*;. 221. 

316. Add. AnnolationH As to (3) Apld. Whelan 
Henning, (1920] A. C. 293. Dlstd. Ormond 
Investment Co. v. Betts, [1927) 2 JC. B. 320. 

Iv to (.3) Expld. Digginen r. KoreHtnl Lmul, 
TiiiiImtA |{ailwa.VH (’o. (1930), 1 12 L. T. 509. 
Refd. Kirke’s Trusti'es v. I. R. Comrs. (1920), 
130 L. T. 582; Turton v. Mitchell ( 1027), 138 
J/. T. 305; J-<eeming Jones (1929), 141 
L. T. 472, Generally f Refd. Leitch v, Enunott, 
flfi29J 2 K. B. 230; Miller (Lail>) r. 1. 11. 
Coin IS. (1930), 15 'Pax ('as. 25. 

Zn, Add. Citations: [1920J 1 K. B. 430; 10 
Tax (’as. 139. 

Add. Annotations : — Apld. Turton v. Mitchell 
(1027), 138 Ij. T. 305. Consd. Looming v. 
Jones (1020), 141 J.. T. 472. Apld. Diggines 
r. lAnestal I^iml, ’J'lrrilxT, A llailways Co. 
(1930), 142 L. 'r. 509. Refd. Ormond In- 
vestment Co. V. Betts, [1927] 2 K. B. 320. 

317a. Dlfforont holdings of War 

Loan.] — Applt., who owned £2,350 5 per cent. 
War Loan inscribed in the hooks of the Bank 
of England, in June J924 converted this 
holding into 4i per cent. Conversion J^oan, 
the interest <m which was payable under 
deduction of income tax. Applt., however, 
continued throughout the year 1926-20 to 
hold a small amount of 5 per cent. War Loan 
Post Office issue, to which he had succeeded 
on the death of his daughter, & wliich ho was 
not aware he could convert :--Held : applt. 
continued tliroughout the year 1925-20 lo 
hold the same source of income, i.e., 5 per 
cent. War lx>an. Sc under Schedule D., 
Cose III., r. 2, he was assessable income tax 
for that year in the full amount of the interest 
wjceived from such War Ix>aii in tlie preceding 
year.— T urton v. Mituhei.e (1927), J38 L. T, 
305 ; 13 Tax (Tos. 245. 

817b. Holdings of 

husband & wife.] - - Where ar>pIt.’H wife, 
who was living ^th him, was in receipt 
of £9 16s. lOd. interest of War Ixian in the 
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»L Dividenda received by broker — 
D^netion of iiderest on unpaid balance 


[ due to broker -^Held : the client vraa 
not assessable for loconie in resprMst 
' of the whole amoont of the dividends 
, received by the broker 8c credited to 
I his ooc'oont, but only in respect of the 
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year preceding the year of assessment, in 
which yea* applt. held no War Loan, dc applt. 
in the year of assessment bought War Loan 
from which he received inter^ amounting j 
to £8,662 10s. : — Held : applt. had been in 
possession of ihe source of such interest in 
the previous year, &> was assessable only in 
the sum of £9 16s. lOd. in respect of interest 
of War Loan. — W aiter v, Howard (1927), 
138 L. T. 367 ; 13 Tax Oas. 318. 

Aimaiaiion : — Overd. Loitch v. Bmmott. [1929] 2 K. B. 236. 
Compare No. 570a, poet. 

S21a. Surrender of Victory Bonds In payment of 
death duties — Unpaid interest taken into 
aeooimt in valuation.] — Where Victory Bonds 
are surrendered in payment of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the Interest is not subject to income tax. — 
Monks v. Fox’s Executors, [1928] 1 K. B. 
361 ; 97 L. J. K. B. 241 ; 138 L. T. 203 j 44 
T. L. B. 116 ; 72 Sol. Jo. 31 ; 13 Tax Oa«. 171. 

326. Jdd. Annofalion : — Refd. .Soaham Harbour 
Dock (’<). V. Crook (1930), 47 T. L. B. 23. 

886. Add. Annoiaiiona : — Consd. Perrin v. Dickson 
(1920), 08 L. J. K. B. 683. Refd. Leeming 
V. Jones (1929), 141 L. T. 472. 

387. Addt Annotations : — Consd. Be Fitch’s Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 666; Perrin v. Dickson (1929), 98 
L. J; K. B. 683. Retd. Glenboig Union Fire- 
clay Co. V. I. B. Gomrs. (1922), 12 Tax Cas. 
427; I. 11. Coinrs. v. (’iiy of Bu(*no« Ayivs 
Traniways (’o. (1904), (1926), 12 Tax Ctis. 
1125. 

845a. By insurance company — In considera- 

tion for annual payments.] — A contract with 
an insurance co., by which the assured, in 
•consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity chargeable with income 
tax, except to the extent that the payments 
made by the co. consist of Interest on those 
made to them by the assured. — ^P errin r. 
Dickson, 119801 1 K. B. 107 ; 98 L. J. K. B. 
688; 142 Ji. T. 29; 46 T. L. B. 021; 14 
Tax Cas. 608, O. A. 

847. Add. Annotation : — ^Gonsd. Perrin v. Dickson, 
11929), 98 L. J. K. B. 683. 

864. Add. Annotation : — Refd. Sherwood v. Sher- 
wood, [1929] P. 120. 

354a. Right of wife to refund of personal 

ailowance.]— On an order being made against 
a rosp. living abroad, whose income was not 
subject to British tax, lt)r payment of main- 
tenance fretj of tax to liis former wife living 
in England, ho must remit a sum which, 
after the payment of income tax at the 
standard rate, gave petitioner the sum named 
in the order, A she was also entitled to the 
benefit of any personal allowance by way of 
refund from the income tax authorities.— 
Sheabn V. SHKAHN (1930), 143 L. T. 772 ; 46 
T. h. B. 662 ; 74 Sol. Jo. 636. 

856. Add. Annotation : — Apid. South American 
Stores (Gath & Ohaves) v. I. B. Gomrs. 
(1926), 12 Tax Gas. 905. 

367a. Agreement to pay super-tax on wife’s 

income in excess of specified sum— Whether 
husband entitled to marshal wife’s income.] — 


A hueband ds wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted during the joint lives at himself 
& his wife to wy to trustees for the benefit 
of the wife such a sum in each year as, aJter 
deducting zneomo tax at the current rate, 
should amount to the sum of £8,000. 
Glause 11 of the deed was in these tei^ : 

In addition to all other payments by this 
indenture agreed to be made by the husband 
or his representatives after his decease he or 
they shall pay A discharge all suj^r-tax which 
shall be payable in respect of the income of 
either the husband or the wife except any 
super-tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.” 
Apart from the deed the wife had an income 
exceeding £1,400 a year: — Held: in com- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
comimnent parts of the wife’s income so that 
one part, namely, the annual amount payable 
under the deed plus £1,400, should be exempt 
from super- tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, A that the higher rate of tax should 
fall upon another pa^, namely, the excess 
of the wife’s total income over the first- 
mentioned part ; but clause 11 of the deed 
required that the whole super-tax payable 
in respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, & that the husband should pay 
super-tax in the proportion which the first- 
mentioned part boro to that secondly 
mentioned. — Fleetwood-Hbsketh v. Fleet- 
wood-Hbsketh, [1929] 2 K. B. 65 ; 98 
L. J. K. B. 417 ; 141 L. T. 317, G. A. 

369c. Payment of interest to debenture holders — 
Out of accumulated profits.] — ^The words 
” profits or gains brouglit into charge to 
tax ” in rr. 19 & 20 of the AH Schedules 
Buies to 1918 Act, mean profits or gains 
brought into charge to tax in the same year 
of assessment as the payment is made of the 
interest from which income tax is deducted. 

A trading co. wrote off against capital 
depreciation a balance of £68,929 standing to 
the credit of its profit & loss accoimt A: 
representing accumulated past profits on 
which the co. had paid income tax in previous 
years. During years of charge the co. made 
no profits, but it paid debenture interest, 
deducting from the payments tax at the 
standard rate which is daimod to retain on, 
the ground that the £68,929 was to be re- 
gazded as available for the payment of the 
interest, & that the interest was, therefore, 
” payable wholly out of profits or gains 
brought into charge to tax ” within r. 19 
of the All Schedules Buies under 1918 Act : — 

1 Tfpid • as during each of the years of char^ 
the CO. had no pirofits or gains brought in]b 
charge to income tax, the interest had not 
been paid out of money already brought into 
tax within r. 19. The case, therefore, did 
not fall vithin r. 19, but within r. 21, by which 
the CO. must account to the Crown for the 
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amount of the tax which it had deducted. — 
LCIPAABD’8 VXJBS ESTAnS & GOIJ> BflNlNU 
Oo., I/TD. r. Inland HBVKNUjfi CoMHt^., 
[1930] 1 K. B. 603 ; 00 Jj, .1 . K. B. 330 : 112 
1.. T. 680 ; 48 T. L. K. 204, (\ A, 

876. Add, AnnotaHon : — Consd. Martin «. Lowry, 
Martin v. I. B. <?omni., [1926] 1 E. B. 550. 
378* Add, AnnciaHon : — ^Retd. Be Jauncey, Bird v, 
Artaold, [1926] Oh. 471. 

380a. Instalments paid after death of moneylender 
—Instalments not representing capital.]- 

A moneylender made loans on promissory 
notes which provided for i>aynient to hun 
of monthly or more frequent instalments. 
Up to the date of his death he wa.s assessed 
under Case I, Schedt D, m I'espeet of (he 

g rohta of this business, all instalments due 
; paid prior to hia death being brought into 
the relative computations. InstaJinoiits fall- 
ing due after his death were collected by the 
administiator of his estate but it was not 
suggested that the adnunistrator was at an\ 
time carrying on any trade. Assessuieuts 
were made on the administrator on the basis 
that so much of tlic iustalinents collechul h> i 
him as did not represent repayment ol ' 
capital was “ interest of money ’* within i 
rule 1, Case 111., Hched. D. Tlie adminis- 
trator contended that the sums in question 
were not assessable as “ mtei’est of money ” | 
within Income Tax Acts Held ; the sums 
in question were “ interest ” assesbabh* undei 
Case 111.- llENNK’rr v. Doston (1930), 15 
Tax Cas. 374. 

392. Add. AnnoitUiona: — Consd. Sterling Trust 
V. 1. K. Oomrs., I. H. Comrs. v. Sterling Trust 
(1025), 12 Tax Cas. 868. Dlstd. Dickson 
V. Hampstead B. C. (1927), 91 J. B. 146, 
Apkl. A.>0. V. Metropolitan Water Board, 
[1928] 1 K. B. 833. Consd. I. R. Comrs. 
V. Dalgety & Co. (1929), 98 h. J. K. B. 
542 ; Shanks r. I. R. Comrs., [1029] 1 K. B. 
342. Refd. Birt, Potter & Hughes v. I. R. 
Oomrs. (1927), 12 Tax Cas. 076 ; I. R. Comrs. 
V. Pakenliam, I. R. Comrs. v. Longford, 
Gascoigne v, I. li, Comrs., [1027] 1 K. B. 
694; Binningliam Corfm. v. f. It. Comrs., 
[1930J A. C. 307 ; Fi’> v. Salisbury House i 
Estate, Ltd., Jones v. City of Ivondon Real 
Property Co., [1930J A. C. 432 ; Hutton tu 
I. R. Comi*s. (1929), 14 Tax Cas. 662 ; I. It. 
t'omrs. V. Miller, (1930] A. C. 222 ; Jones r. 
Leemmg, [1930] A. C. 415 ; Luipaard^H VIei 
Estate Ac Gold Mining Co. v. 1, U. Corrirn., 
[1930] 1 K. B. 593; Milter {loAy) v, i. R. 
Comrs. (1930), 15 Tax Cas. 26. 

398. Add, AnncUUiona : — ^Apld. Dickson v. Hamp- 
stead B. C. (1927), 91 J. P. 146, Refd. 
I. B. Conus. V, Pakenham, I. B. Comrs. v, 
Longford, Gascoigne v, 1. B. Comrs. (1927), 
136 L. T. 699 ; A.-G. v. Metropolitan Water 
Board, [1928]_ 1 K, B. 833; Biimingham 
Corpn. V. I. B. Comrs., [1930 J A. C. 307 ; 
Luipaard’s Vlei Estate A Gold Mining Co. 

V. 1. R. Comrs., [1030] 1 E. B. 593. 

398a. .] — ^Under Housing of the Working 

eSasses Acts A Metropolis Mani^ement Act, 
1865 (c. 120), resps., a metropolitan borough 
council, asidgned to the London County 
Oonncil all rates authorised to be raised by 
resps. under Metropolis Management Act, 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
Ooimty Council. The money so raised was 


used by resps. in connection with the con* 
structhm of flats for the working classes in 
pursuance of a scheme prepareii by them 
under Housing, Town Planning, etc.. Act, 
. 1919 (c. 35), 8. 1. In making payments of 

interest on the sums advanced resps. deducted 
income tax under Buies applicable to all 
Schedules, r. 21. The interem was paid out 
of the ^nerai fund in the hands of reaps., 
into which fund were paid all profits or gains, 
whether derived from a housing scheme or 
from elsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits Si gains derived 
from reaps.* oloctricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tained. Resps. possessed profits or gains 
brought into cha^e to income tax sufficient 
for tlio payment of intei'ost on the sums 
advanced, apart from any revenue den veil 
under any housing scheme Held : as none 
of resps.’ profits Si gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, Sc as reaps, 
had an indemnity against loss on the scheme, 
resps. wen^ liable to account for the amount 
of the deductions.— Dickson v. IIampbtisad 
Doboitoii Ooiwcii. (1927), 91 J. P. 146; 
43 T. L. U. 595 ; 25 L. G. H. 402; 11 Tax 
(.’as. 691. 

AmMtniUm •- Apprvd. Dlrniinsham Oorpn. tJ I. It. Comm , 
2 K. B. 187. 

393b, - -.]--The Birmingham Oorpn. undertook 

a Housing Hcheme, under the provisions of 
the Town Iflanning Act, 1919 (c. 36), &, under 
tJio provisions of sect. 7, the Local Govt, 
Board undertook to, &> did, refund to them, 
by means of an Exclieqiier subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the corim. issued housing bonds, & 
when paying interest upon them they 
deducted income tax. They alleged that 
tliat interest was paid out of their general 
borough fund, which was used in financing 
their markets, gas, electricity, tramways & 
other undertakings, Si that as the income in 
ri*8pectf>f that fund Sc tliose undertakings had 
already been brought into charge for mcorae 
tax purposes, they wero entitled to retain the 
amounts deducted : — Held: as the corpn. had 
an indemnity against loss on the housing 
scheme the interest so paid could not bo re- 
garded as a general payment out of profits 
brought into charge, & the corpn. must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Hchods. 
— ^Bibmxngham Oobpn. V . Inland Rmvenujb 
Combs., [1929] 2 K. B. 187 ; 98 L. J. K. B. 498 ; 
141 L. T. 339; 93 J. P.216; 46 T. L. R. 
463; 27 L. G. R. 651, 0. A.; affd.. 1 lIKJOj 
A. C. 307; 99 L. J. K. B. 299; 112 J/. T. 
633; 94 J. P. 123; 46 T. L. H 262; 28 
L. (1. K. 201 ; 15 Tax Cas. 172, 11. L. 

394. Add. AnnotaHone: — Apld. Birmingham 
Corpn. V, I. R. Comrs., 11929] 2 K. B. 187. 
Refd. Sterling Trust v, I. R. Comrs., I. R. 
Comrs. V. Sterling Trust (1925), 12 Tax Cas. 
868; J.ujpaaid’M Vlei Estab* A Cold Mmmg 
Co, V. 1. B. Comrs. (1930 99 L. J, K. B, 330. 

994 ii. .] — The profits of the Metropolitan 

Water Board were assessable under 1918 Act, 
Schedule A., No. HI., r. 3, by reference to 
the profits of the year preceding the year of 
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assessment. The accounts of the Board for 
the year ending Mar. 31, 1022, showed a loss, 
Sn no assessment was made for the year 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting ^ retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted, the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
liules applicable to all Schedtiles, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge, & rule 21 did not apply : 
— Held : as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succt^ed. — A.-G. v. Metropolitan 
Water Board, [1928} 1 K. B. 833; 97 
L. .7. K. B. 214 ; 138 L, T. 340; 44 T. L. R. 
135 ; 72 Sol. Jo. 30 ; 13 Tax Cas. 294, O. A. 

Jnnoiatioua : — Distd. Hallfilmry Hoaso Estate v. Fry (1929), 
98 .1. K. P. 722. Apld. Liiipuunl’s Vlel Estate 8c OoM 

Mlnlntr Co. v. J. K. C'ojuib., IIO-^OI 1 K. P. 693. 

397. Add. Annoiaiiona: — Consd. Sterling Trust 
V. 1. B. Gomrs., I. B. Comrl^ v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
r. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-0. V. Metropolitan Water Board, 
[1928] 1 K. B. 833. Refd. Birmingham Corjui. 
V. I. H. (7onirK., [1930] A. C. 307 ; I. B. Comrs. 
V. IhUgety & Co., [1930] 1 K. B. 1 ; Luipaard’s 
Vlei Kstato & Cold Mining (b. r. 1. B. (brai-s., 
[10.30] 1 K. B. 593. 

416a. Debentures.] — A co. issued deben- 

tures, stating in the prospectus that the 
inten^st thereon would bo payable “ free of 
English income tax.” The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest 
at 5i per cent, per annum ” free of English 
income tax,” & the co. undertook, in addition 
to the interest, to pay or idomnify the owner 
of each coupon against the English income 
lax on the interest to which the coupon re- 
lated : — Held: the contract was void, as regaixhi 
the stipulation for payment of interest free 
of income tax. — South American Stores 
(Gath & Chaves), Ltd. v. Inland Revenue 
CoMRS. (1920), 12 Tax Cas. 905. 

425. Add. Annotations : — Consd. I. R. Comrs. v- 
Pakenham, I. R. Comrs. v. Longford (1927), 
90 I.. .T. K. B. 882. Reid. Baker v. Archer- 
Shoe, [1927] A. C. 844. 

427. Add. Annotation: — N.P. Manton’s Trustees 
V. Steele, Steele v. Manton’s Trustees (1927), 
11 Tax Cas 549. 

428a. Securities In control of forelra custodian 

of enemy property — Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal— 
When Interest accrues.} — Before the war one 
K., who was a naturalised Britisli subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
wiw a bank in Germany for safe custody, A; 
the bonk collected the interest A dividends 
A put them to the credit of K.*b account. 
Prom the outbreak of war in 1914 K. ceased 


to operate the account A he died in 1916. 
The bonk, however, continued to credit the 
account with the interest A dividends until 
1917, when the German Govt, appointed a 
custodian to take over Ac administer enemies’ 
property in Germany, A the bank then paid 
the interest A dividends to the custodian. 
K. ’s last surviving exor. died in 1921, Aresps., 
the exors. of such survivor, recovered the 
interest A dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Resps. were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1926-27 under Cases IV. 
A V. of Sched. D. on the ground that they 
were income arising to resps. in those years 
aft they accrued only when received under the 
decree of the Tribunal : — Held : the dividends 
A interest accrued in the years when they 
were paid into the bank, A it was now too 
late to make assessments in respect of the 
years before K.’s death, A as to the years 
after his death assessments could be made 
only so far as the assessments were in time, 
A the further sum paid as interest thereon 
under the decree or the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel A there- 
fore was not assessable to income tax. — 
Simpson v. Maurice’s Exors. (1929), 45 
T. L. R. 681 ; 14 Tax (bs. 680, C. A. 

428b. A Interest thereon — Whether 

Interest income.] — Simpson v. Maurice’s 
Exors., No. 428a, ante. 

430. Add. Annotations : — Apld. Manton’s Trustees 
V. Steele, Steele v. Manton’s Trustees (1927), 
1 1 Tax Cas. 640. Consd. Fry v. Burma Corpn., 
[1930] A. 321. Refd. I. R. Comrs. v. 
Blackwell (1025), 134 L. T. 372 ; Baker v. 
Arcber-Shee, [1927} A. C. 844; I. R. Comrs. 
V. Pakenham, I. R. (/omrs. v. Longford (1927), 
06 L. J. K. B. 882. 

430a. Foreign agreement for repayment by 

foreign company of loan with Interest — Not a 
security.] -Manton’s (Lord) Trustees v. 
Steele, Steele v. Manton’s (Lord) Trus- 
tees (1927), 11 Tax Cas. 549, C. A. 

430b. Company making investments on real 

estate abroad.] — A co. incorporated in the 
United Kingdom, A carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Kgypt* assessed to income tax until 

Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the co. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 8^ per cent. 
No loans were entertained without good real 
security being given, A, in the event of tho 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, A if it could not be sold immediately, 
the co, would go into possession : — Held : 
08 from Apr. 1, 1922, tho co., though it 
carried on a trade or business, was properly 
assessed to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the tlnited 
Kingdom, A was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 
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There was no evidence upon which the comrs. I 
could tod, as they had, that the taking of i 
securities for the loans advanced was only * 
“ an incident ** m such business ; on the con- ' 
traiy it was an indispensable condition of the 
business. The case being one coining both 
under Case IV. & Case V. the Crown had an 
o ptio n to tax the co. under either case. — 
Butler v» Mortgage Co. op Mgypt, Lrn. 
(1928), 139 L. T. 29 ; 13 Tax Caa. 803, O. A. 

431. Add, Annotaiion : — Refd* Ormond Invest- 
ment Co. V, Betts, [1928] A. C. 143. 

433. Add. Annotations: — As <o (1) Consd. Fry v. 
Burma Corpn., [1930] A. (\ 321. Refd. 
Whitney v. I. R. Comrs., [192(1] A. C. 37 ; 
Archer-Shee v. Baker (1927), 11 Tax (^as. 
749 ; I. R. Comrs. v. Pakenham, I. R. Comrs. 

V. Longford (1927), 90 L. J. K. R. 882 ; Proc- 
tor V. Ryall, Ryall v. Proctor (1028), II Tax 
Cas. 204. As to (2) Expld. Fry v. Burma 
^ n. (1929), 98 L. J. K. B. 603. Ovnerally^ | 
Refd. Leeming v. Jones (1929), 141 L. T. 472 ; | 
Digginesr. Porestal Tjniid, A l{atlwa\s 

<V»., Ltd. (1030), 1 12 L. T. 509 : I. H. Comrs. ' 
r. DaJgoty & (’()., [1930] A. C. 527 ; Spiers r. 
Mackmuon (1929), 11 Tax Cas. 380. QeneraUy, 
Mentd. Gregg v. Richards, [1920] Ch. 521. 

437. Add. Annotation: — As to (1) Refd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 320. 

441, Add. Annotations: — Apld. Suttou v. I. K. 
Comrs. (1929), 45 T. L. R. 320. Consd. 
A.-G. V. Farrell (1930), 99 1.. J. K. B. 005. 
Refd. Tollemache v. 1. R. Cornrs. (1920), 90 
Ji. ,r. K. B. 700 ; I. R. Comrs. v. I'akcnham, 

I. H. Comrs. v. T.ongford (1927). 90 L. J. K. B. 
882 ; Garland r. Archer-Shee (1930), 1 12 L. T. 
443. 

441a. — Application of American 

law. j- -Ab(’Hek-Shek r. ( j auland ( I nhpkc tok ' 
OF Taxes) (1930), 170 J.. T. .Jo. 512. Jl. L. ; 
revsg. 8. C. suh nom. (iahiand v. 7\K( heh- 
SiiEE, 142 L. T. 443, (’. A. I 

442. For the existing paragraph substitute the • 

following paragraph : — i 

. — ] 3'cstator, a citizen of l 

the United States left the residue of his , 
property in trust for his daughter during 
nor life. The trustees, who had full power I 
over tliic investment of the* trust fund, i 
were a co. constituted under the law of j 
the State of New York & resident therein. 
The trust fund consisted of foreign govt, i 
securities, foreign stocks A shares, A other ' 
foreign property. The trustees paid over 
such of the sums they received as they 
considered to be income, after deducting 
expenses, to the order of the daughter at a 
bank in New York. No part of the income 
was remitted to the United Kingdom. Resp., I 


the husband of testatoFs daughter A resident 
in the United Kingdom, was assessed under 
St'hedulo (>., Case IV., in the full amount 
of the income of the trust: — Held: (1) the 
daughter was specidcally entitled under the 
will in equity during her life to the interest 
A dividends m the securities, stocks, A shares 
comprised in the trust fund, A Uor husband 
was assessfibie under Case IV., r. 1, A Case V., 
r. 1 , to income tax in respect thereof, except 
such, if any, as were shown to be “ foreign 
possessions other than stocks, shares A 
rents,” whether such interest A dividends 
were remitted to the Ihiitod Kingdom or 
not; (2) tlui matter should be remittc>d 
to the comrs. to state which of the items of 
the trust limd were (o) ” 8ccuriti(*s ” within 
Case IV., r. I, (b) “ stocks, shares or rents ” 
within Case V., r. 1, A (c) ” posHessions out 
of the United Kingdom other than stocks, 
shares or rents ” within Case V., r. 2. -- 
Baker v. Archer-Shee, [1927] A. C. 844 ; 
DO L. J. K. B. 803; 137 L. T, 702; 43 
T. h. li. 758 ; 71 Sol Jo. 727, U. L. ; rws(f. 
S. C. suh nom. Shee v. Bakeb, [1927] 1 K. B. 
109; sub nom. Aucuer-Shee v. Bakei^ 11 
Tax Cas. 749; mtbncf/nrnt yrofTfilimjN (1928), 
15 Tn\ Cas. I, C. A. 

Annotations : — Expld. Gailmal v Airhor-Shro (I»30), M2 
1.. T. 1 13. Refd. Walker r. Howanl (IU27). 13H L. T. S07. 

444a. Includes Interest paid under 

foreign agreement for repayment by foreign 
company of loan with Interest.]- Maxton'k 
(Lord) Trhkteks v. Steei.k, Stekj.k v. 
Manton’b (liORD) Tritstekb (1927), 11 Tax 
Cw. 649, C. A. 

446. Add, Annotations : — Dlstd. Fry r. Burma 
Corpn., [10301 A. V. 321. Consd. Loitch v. 
Eramott, r 1 929] 2 K. B. 230. Refd. Egyptwn 
uelia I^anii A InvcHi/uunii C'u. v, Tuuu, [iv2vj 
A. C. 1. Mentd. Baelz v. Public Trustee, 
[1920J Ch. 803. 

446a. Advance on account of 

salary paid Into banking account In United 
Kingdom.]— Fleming’ v. Wiijcinson, No. 
13 la, antv. 

446b. Sales agent for foreign countries 

of manufacturers In United Kingdom.] 

SriKiw V. Mackjnnov, No. 131 f, untr. 

450. Add. Citations iK} L. J. K. B. 394; 10 
Tax Cas, 203, U. L. 

Add. Annotationa : — Apld. Grainger t?. Max- 
well, [1920] 1 K. B. 430 ; Diggincs v. FovchW 
J.and, Timber A llailwayH Co. (1930), " 

L. T. 500. Refd. J. K. Comrs. v. T)rvw 
Trustees (1928), 13 Tax Cas. 605 ; (J 
Aroher-8h<*e (1930), 142 L. T. 413. 

I 460. After this case add 

.] — Sest now, Finance Act, 1920 

(c. 22), 8. 22. 
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q i. RemtUance under 

foretffn decree of divorce.) — Held : 
aimual remittaaoee received by a 
woman in Scotland from her divorced 
huaband in Sweden, midcr a Swedish 
decree of divorce, fell to be taxed under 
Case V. in respect that possessions " 
included not only corporeal posBossions 
bnt also Inconioreal possessfons. — 
Inland Kjbvekdk Combs, v. Ander- 
strom^MI S. C. 224 ; 13 Tax Caa. 

460 I. Aaaessment^Xo income re- 
ceived durino year of aaaemtment — From 


one foreign poB»e$oion — Each foreign 
jMssessUm to be treated neparately.)— 
Jtesps. were interested as sleepiuK 
partners in a firm, & as sbarcholderM 
In u limited co., both of wblrh carried 
un business be wore controlled in 
Australia. The company rwilarly 
paid di\JdcndH, be resps. were a/tscHsod 
for the year 1923-24 under rule 1 
of Case V. on the average of the 
amounts so arislnR in the three preried- 
ing years. liSmittanoes were reci'ived 
from the firm in each of the three 
years 1920-21. 1921-22 &. 1922-23, A 
t be average amount of those remittances 
formed the l>asis of an additional assess- 

921 


inent on rosps. foi the following year, 
1923 21. under rule 2 of (’use V. lii 
1923-24, liowever, no remittance wan 
rec'eived from the llrtri, be resps. con- 
tended that there wun therefore no 
Income from that souree to l>e assessed ; 
— HlUI: each foitjgn possession must 
be treated sepuratoiv in determining 
whether or not liability existed for 
an} year, A if in aiiv >oar no income 
, arose frtrm a purthtilar possession, 
! no liabllit} could exist for that year 
In respect of tliat possession. — iNiAKo 

, fUCVKNrii COMIW. V. DRTSDAtK'H 

• Tuphtkbs (1928), 13 Tax Cas. 

SCOT. 
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450a. .] — ^Where a subject owns 

shares which for income tax purposes are 
foreign possessions, on taking for purpose's 
of computation of income tax a thr^ years' 
average, such of the shares as in the year of 
assessment have paid no dividend cannot 
be included as sources of income during 
the three years, as under the words of charge 
in 1918 Act, s. 1, &> the opening words of 
Sched. D before the tax coula fall, there must 
have been some profits or gains in the year 
of assessment. The assessment in this case 
concerned years before the Finance Act, 

J 02fi. — D igoines V, Fobestax Land, Timbek 
& Railways Co., I/td. (1930), 142 L. T. 609, 
C. A. 

460b. Income received during less period than 

three years.] — An investment co. received 
during the first year of its existence a 
dividend from foreign shares ^ had no other 
income from foreign possessions. In assess- 
ing the co. to income tax under Case V. : — 
Held : (1) Rules applicable to Oases 7. &; II., 
r. 1 (2), had no application to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case I. ; (2) Finance Act, 1924 (c. 21), s. 26, 
which was founded upon an erroneous 
assumption as to the effect of Case V., r. 1, 
could not be referred to for the purpose of 
interpreting that provision ; (3) the assess- 
ment for the first year shordd be ilil, & for 
the second year one-third of the amount of 
the dividend. — Ormond Investment Co. v. 
Betts, [1928] A. 0. 148 ; 97 L. J. K. B. 342 ; 
138 L. T. 600 ; 13 Tax Oas. 400, H. L. , 

AnnotaMoru: —OeneraUu, Oontd. Frr v. Burma Corpn. (1929). ' 
98 L. J. K. B. 893. Esld. VurtiH Blown, Lid. r. Jat'viH, 
JarvlH v. CurtlH Brown Ltd (1929), 14 Ta\ ('rs. 741 

452a. .] — ^Lebming V. Jones, No. 114b, 

arUe. 

468. Add. AnnotatioTUt : — Folld. Lyons v. Cowchcr 
(1926), 10 Tax Cas. 488. Apprvd. Martin v. 
Lowry, Maitin v. I. R. Gomrs. (1920), 43 
T. L. B. 110 ; Leeming v. Jones (1929), 141 
L. T. 472. Consd. .Lines v. Leeming, 119301 
A. i\ 416. 

457a. Director's commission on 

underwriting shares.] — Applt., a co. director, 
received commission from a syndicate for 
underwriting shares -in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1919-20 m respect of the com- 


'misslon. He was not concerned in any other 
underwriting transaction in 1919, 1920 & 
1 921 t—^HeUd : the commission was an annual 
profit or gain within Schedule D., Case VI., 
& applt. had been properly assessed to income 
tax in respect of sucm commission. — ^Lyons 
V. CowcHER (1926), 10 Tax (Jas. 438* 

459a. Assignment of option.] — L bbmino v. 

Jones, No. 114b, cmie, 

460a. Purchase A; sale of properties by 

buUderd — ^Applt. was a builders’ forenmn 
until Feb. 1923, A subsequently a director 
of a co. carrying on the business of a builder 
A contractor. During the years 1920 to 
1924 he bought on his own account some 
seven propatties, of which he sold four 
during the period, A still owned the remainder 
in 1926 : — Held : the profits, if any, were not 
assessable under Case VI. of Schedule D., 
A the case should be remitted to the Special 
Comrs. to consider whether the transoOTions 
in question constituted a trade assessable 
under Case I. — ^Peabn v. MnxER (1927), 11 
Tax Oas. 610. 

Annotaiif>rui : — Apprvd. Leemlnc v. Jones (1029), 141 L. T. 

472. Befd. .lonos v. Looniinfr, [1030] A. 415. 

462, Add. Annotations : — Consd. Leeming v. Jones 
(1929), 141 L. T. 472. Dlstd. Fry v. Sahs- 
bury llfmso J^d., .Tones v. City of 

l.iondon Real Property (’o., [1930] A. (\ 432. 
Refd. Brighton College v. Marriott, [1926] 
A. 0. 192 ; Huxham v. Johnson (1926), 
136 L. T. 410 ; Martin v. Lowry, Martin v. 
J. B. Comrs.. [1926] 1 K. B. 660. 

471. Add. CUalion 10 Tax Cas. 73. 

Add. Annotaiion: — Refd. I. R. 

Yorkshire Agricultural Soc. (1027), 44 T, L. U. 
69. 

472a. Relief of members of medical 

association A dependants In necessitous clr- 
oumstanoes.] — Two societies whoso funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances: — 
Held : charities, A entitled to exemption from 
income tax. — Inland Revenue Comrs, v. 
Society for Relief of Widows A Orphans 
OF Medical Men, Inland Revenue Comrs. 
V. Medical (?uaritablb Society for West 
Riding of Yorkshire (1926), 136 L. T. 60 ; 
42 T. L. B. 612 ; 70 Sol. Jo. 837 ; 11 Tax 
Cas. 1. 
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470 1. Exemption ofeharihes — Cftord- 
alfle pttrpooeB.l^Jij the law of Sootland 
a trust for “ charitable or bonovoleut *' 
purposes ts a trust lor charitable ** 
purposes alone, A is a trust for charit- 
able purposes only ” within 1918 Act. — 
Jackson’s TRtTSTXBS v. Inland 
Rbvbnitr, [19261 8. C. 579 ; 10 Tax 
Oaa. 460.— SCOT. 

470 li. SiimuUUing inlereat 

in tniisu!.] — I nland Rsvbnux Gomrs. 
V. QJ.ABQOVr Hubioal Fbbtival 
ASSOON., [1936] 8. O. 920 ; 11 Tax 
Oas. 154.— 5C0T. 

470 Hi. Supplying nurses. J 

— ^An assoon. was formed for the pur- 
pose of ImproTlnc & extending nuieing 
laoiUtles In a county. The membexs 
were divided into three cdasseB aooord- 
luR to income, thelaxgost olaas oon* 
slstlncr of persons In oomparatively 
poor drdumstanoes. An annual 
meTubershlp feo was ohan»d, varylnc, 
aooordiufr to the class, fi'oin Ss. 
to 10s. 6d. per imwxm. The 
charged for the servloes of a ntme, or 


for admission to the assoen.’s hospital, 
raried from sums which. In tho case 
of tho poorest class, wore considerably 
below tho cost of tho services rendered, 
to sums which, in the case of the 
wealthiest clan, were reasonably 
equivalent to such cost. Nuxstog 
facilities, when not required for 
members, wore granted to non-members 
at Inoreased rates. Funds were held 
by the assoon. wblob had been raised 
by public subsorlptlon, & the hospital 
bad been acquired ulth funds similarly 
raised. In respect of special olmilt- 
able donations, neoessitous oases fiom 
certain partsbos reocived the servloea 
of a nnne gratuitously. — HoUl: the 
assoon. was established for ** charitable 
purposes only.*' — I nland R xvaKUX 
Combs, v. pkbblbsshibb NmuDNa 
Aea^^m?) 8. C. 915 : 11 Tax Ghs. 

470 Iv, PromoUon of fern- 

pmmes.] — Testator expressed bis desire 
^t the leading of a dte might 
be made more^dasy for the inhabitants 
of F., A with that obleot oonveyed half 
of ths residue of Ids estate to trustees 


for the purpose of providing F. with a 
temperance public-house. His trus- 
tees spent part of the funds in estab- 
lishiim a tempeianoe hotel, containing 
a xniome-class cafe A a cheap working- 
class oafo, free reading &: reoreation- 
rooms. Sc bedrooms. Sc a leotnre-ball. 
which could be hired at moderate 
figures. Their policy was to make the 
hotel pay its way without earning 
profits, Sc the balance of the trust funds 
was Invested Sc the Interest was used 
to make good an annual d^ott on the 
working of the hotel : — Held : the 
Interest formed part of the income of a 
trust established for *‘ charitable pur- 
poses <mly,** Sc was ** applied to charit- 
able purposes omy.** — Inland 
Rbvbndx Combs, v. Falkibk Tbm- 
PBBANOB CaVB TBDBT, [1927] S. 0. 
361 ; 11 Tax Oas. 35S.-500T. 

470 V, Improvement of 

eptrOtud, laleBsctual, social <0 phyeteal 
eondUion of yaung men.)— T ovko 
MbnIb GBBiarnAN Assoon. of Mbl- 
BODBNB 0. FBDBBAL OoMB. OF TAXA- 
TION (1936), 37 a L. XL 351 ; (19861 
Argus L. R. 97. — ^AU8. 
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472b, Temperance reform.] — A society | 

whose xnA^ object was “ united action to j 
secure legislative & other temperance re- i 
form ” : — Held : not a body of persons i 

ratablished for charitable purposes only, & 
its income. Inasmuch as it was not applied 
to charitable purposes only, was not entitled 
t o exe mption from income tax. — Inland 
Hevenub Combs, v. Temperance Council 
OF Christian Churches op England &> 
Wales (1926), 186 L. T. 27 ; 42 T. L. R. 618 ; 

10 Tax Cas. 748. 

Annotation : — Distd. /?t* Hootl, I’nbllt Tninfoe r. Hood 
(1930), 143 L. T. 691. 

472c. Seaside boarding-house with re- 

duced charges,] — By a declaration of trust 
** a home or place of residence ** was founded 
A endowed, “ where persons requiring tem- 
porary rest A change of air for the benefit of 
their health may obtain same.” About half 
the income of the home came from payments 
by visitors, who included convalescents, | 
persons needing rest A change, & holiday 
applicants : — Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home, 
the trustees were entitled to exemption fmm 
income tax on the ground that the trust was 
established for charitable purposes only. — 
Inland Revenue Oomra. v. Roberta Marine 
Mansiona Trustees (1926), 43 T. L. R. 270; 

11 Tax Cas. 425, C. A. 

472d. Agricultural society.]— An agri- 

cultural society, founded mainly for tlic 
pui*pose of holding an annual agricultural 
show, had also among thedr objects the 
improvement of live stock & poultry &> of 
machinery & appliances used in agriculture, 

's agricultural education & scientific research, 

& they claimed exemption from income ta-x 
upon the dividends from their Investments, 
on the ground that they were a society 
establbhed for charitable purposes only : — 
Held : there was evidence on which the 
Special ('omrs. could find that the society 
was established for charitable purposes i 
only. — Inland Revenue (’omra. v. York- | 
SHIRE Agricultural Society, [1928] 1 K. B. 
611; 97 L. J. K. B. 100; 138 L. T. 192; 44 
T. L., K. 59; 72 Sol. Jo. 68; 13 Tax Cas. 68, 
O. A. 

Annotations: — Apld. Geologists’ Assoco. v. I. It. Contra. 
(1028). 14 Tax Cas. 271. Reid. Midland Connties Instmi- 
tiou of Engineers v, I. K. Comrs. (1028), 14 Tax Cas. 28.0. 
Mentd. Jte Grove-Grady, Plowden v. Lawrence, 11920] 

I Ch. 5.'i7. 

472e. General Medical Council.] — Held: 

not a body established for charitable purposes 
only, & not entitled to exemption from 


income tax on the income from ite funds. — 
General Medical Council v. Ini and 
Hevbnuk (\mRA., Enquuu IIranou Council 
OF Oenkbai. Medical Counc il r. Inland 
(k)MR«. (1928), 97 L. .1. K. B. .^*78; 
139 L, T. 226 ; 44 T. L. Li. 4.39 ; 13 'rax 
Cas. 810, 0. A. 

472f. SlmpUfled Spelling Society.] 

The Simplified Spelling Society is not a body 
established for ”ohaxitablo” purposes, A is 
therefore not entitled to exemption from 
income tax under 1018 Act, s, 87 (1) (6). — 
Sir G. B. Hunter (1922) ” C ** Trust, 
Trustees v. Inland Revenue Comrs. 
(1929), 46 T. L. R. 844 ; 73 Sol. Jo. 284 ; 
14 Tax (’iVH. 427. 

473. Add. Aniioiatio'ns : — Consd. Salisbury House 
Estate V. Fry (1929), 98 L. J. K. B. 722. 
Refd. Brighton College v. Marriott, fl926J 
A. O. 192. 

476a. Temperance reform.]— Inland 

Revenue Comrs. v. Tempbranob Council 
OF Christian i^HUBfHES of England & 
Wales, No. 472b, ante. 

476b. Geologists* Association.] — The 

Special Comrs. found that the main function 
of the Geologists’ Assocn. was the combina- 
tion of members for scientific purposes A 
mutual improvement, that all tho benefits 
of the Assocn. were enjoyed primarily by the 
members, A: that although their studies tended 
indirectly to the promotion of education 
generally, tho Assocn. was not a body of 
persons established for charitable purposes 
only, A was therefore not entitled to exemp- 
tion : — Held : tho question was one of fact, 
& that there wore no grounds on which the 
Comrs.* decision could be disturbed.— 
Gbolooihts* Association v. Inland 
Revenue Combs. (1928), 14 'I’ux (Jas. 27 J, 
C. A. 

Annotaiion: Apld. Midland CountioH limtitutluii of 
EugiJQeuiH V. i. lU CouitH. (1928), 14 Tax (’ab. 286. 

476c. Institution of Mining Engineers.J - 

The Special Comrs. found that the institution 
of Mining Eno^eers was an association of 
persons for their mutual improvement in 
technical & professional knowledge, the 
acquisition of whicii, although beneficial to 
the public at large, through the better 
management of coal mines, was of direct 
advantage to the members in t>'e practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only A 
was not entitled to exemption from income 
tax *. — Held : the o^uestion was one of fact, 
& the Comrs. bad evidence before them 
to support their conclusion. — Midland 


473 i. “ Applied to <dutriUible 

purposes only — PnmuMon of temper^ 
once.) — iKiAMu llBvsxuB Combs, v. 
Falbabk Txmperancb Cafb trust, 
No. 470 Ir, amle. — SOOT. 


473 U. Stimtdalino interest 

is music.] — I nland Rkvxnxts Combs. 
V . Glasgow Musical Fbbtival 
S.C.920; 11 Tax Cm. 


Assocn.. [1026] 
134.— SOOT. 


473 lit. — Oeneral Xursing 

Council.}— Held : tho duties per- 
formed by the Council were, at least In 
part, carried out In the professional 
interests of the registered nnrses ; 3c, 
aooordlnBlT. the Council was not 
entMedto exemption from income tax 
under Income Tax Act, 1018, s. 37 (1) 
(b), as a body established for charitable 


purposes " only.”— G knkical Ni iisiMi 
Council fob Scotland v. 1nlam» 
liKVB.NUE Combs., [1929] S. C. 661 ; 
14 Tax Cob. 646.— SCOT. 


•L Exemption of verson not ordinarily 
re^dent in VrAtsd Kingdom— Holder of 
seeuriUes issued free of tar,] — Held : 
the whole rircumstanoes must be oon- 
sldered. Sc the Special Comrs. were 
entitled to Snd that appet. was 
ordinarily nwident in the United 
JUngdom.— Rsin e. Inland Kevunuis, 
[19261 6. C. 689.— SCOT. 

sv. HeW ' the Special 

Conm. were entitled, on the facU 
stated, to Sndtiiatap^t. was ordinarily 
realdeBt in the Unm^ Kingdom. — 
PxxL p. Inland Rxvxnuk Combs., 


923 


119281 S. C. 205 ; 13 Tax Cas. 44 J. — 

BOOT. 

sw. Whether prtftrred shares ” bor- 
rowed eapUal " toWUn Income H «r U'ar 
Act, 1917, s. 3 (//.).]— DUPUIS FKKBifiH. 
Ltd. V. Customs Sc Kxuihe Ministek, 
[1927] Exch. C. ft. 207.- CAN. 

■X. Under statutory agreement with 
Goermment— ConeAnu turn of am'eemmt. ] 
—Nova Nootia HxLKr. Sc Coal <kj.. 
Ltd. V. Financx Sc (.’rwi-oMS Mimstek, 
[1922] 2 A. C. 176. P. C. -CAN. 

•a. Onus of vroof.]- The anus of 
pniving that an income is exempt 
from taxation under tho Taxing Act. 
is upon tho one claiming such exemp* 
tJou.— K ennedy v. Mxnistek oi 
national Hevenuk, [1929] Ex. C. It. 
36.- CAN. 
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Counties Institution of Engineers v. 
Inland Bevenue Combs. (1928), 14 Tax 
Cas. 285, C. A. 

477. Add, Annotation : — Refd. I. B. Comrs. v, 
Yorkshire Agricultural Soc., [1028] 1 K, B. 
611. 

480. Add, Annotation: — ^Refd. A.-G. v, Metro- 
politau Water Board, [1028] 1 E. B. 833. 

488. Add. Annotations: — Apld. Marie Celeste Sama- 
ritan Sox*, of Ijondon Hospital v. 1, B. Comrs. 
(1920), 43 T. L. B. 23. Consd. Daw v. I. K. 
Comrs., Duff-Dunbar v. I. B. Comrs. (1928), 
14 Tax Cas. 68. Apld. 1. R. C^omrs. v. Smith, 
[1930] 1 K. B. 713. 

483a. .] — Testator devised his resi- 

duary estate on trust for applts., who were a 
society established lor charitable purposes 
only & were entitled to cxemx)tion from 
income tax on their income from investments. 
Vending completion of the administration the 
exors. paid to tiie trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue (Jomrs. refused repayment 
BO far as related to income received by the 
exors. before the date when the residue was 
ascertained : —Held : as the income when it 
was received was the income only of the 
exoils. & the money paid to the charitv was 
only a sum equal to the income payable to 
the charity as a matter of equitable bt)ok- 
keoping in due course of administration, 
applts. were not entitled to the repay- 
ment claimed. — Marie Celeste Samaixitan 
Society op London Hospital v. Ini.and 
Revenue Combs. (1926), 43 T. L. R. 23; 11 
Tax Cas. 226, 

483b. Sums received under revocable disposi- 

tion Effect of Finance Act, 1922 (c. 17), 


S.20 (1).] — ^Inland Revenue Commissioners 
V. St. Luke Hostel Tru.'xteeh, Registered, 
No. 676a, post. 

483c. Exemption of industrial societies — ^1918 Act, 
8. 39 — Number of shares unlimited.] — Bei^. 
Society, which was registered under Industrial 
& Provident Societies Act, 1893 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of its shares was not 
limited by its rules or practice. The Society 
was formed to carry on the business of 
{inter alia) manufacturers & dealers in butter, 
cheese, milk & other dairy products. Admis- 
sion to membership was at the discretion of 
the committee dc subject to taking up a 
qualifying number of shares ; further every 
member was bound by the Society’s rules to 
sell to the Society any milk produced on 
any lands farmed by hhn if required to do 
so. The number of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 
farmers, & milk dealers & consumers were 
not in practice admitted to membership. 
Approximately 98 per cent, of the Society’s 
sales wore made to non-members. The 
Crown contended that practically the whole 
of the Society’s sales were to non-members, 
& that the restriction of membership in 
general to persons willing to supply milk 
to the Society dc the exclusion of milk dealers 
constituted an effective hmitation of shares. 
The General Comrs. found in favour of the 
Society ; — Held : the number of the Society’s 
shares was not limited withm 1918 Act, 
s. 30 (4), either by its rules or practice, & 
it was entitled to the exemption. — Bensted 
V, Midland Dairy Farmers, Ltd. Soc. 
(1028), 14 Tax Cas. 87. 


Part VI. — Schedule E 


484, Add. Ciiaiions rcr.sff., [1927] A. C. 417 ; 90 
L. J. K. B. 623 ; 130 L. T. 770 ; 91 J. P. 75 ; 
43 T. L. R. 279 ; 71 Sol. Jo. 191 ; 25 L. G. R. 
323; 11 Tax Cos. 440, H. L. 

486. Add. Annotations :~-CoTkSd. Watson v, Rovilcs 
(1929), 9.^1 L. J. K. B. 959. ReW. Ingle v. , 
Farrand, [1927] A. C. 417 ; Seymour v, Reed, I 
11927] A. C. 564; Lysaght v. I. R. Comrs., \ 
11028J A. C. 234 ; Rees lloturbo Development I 
Syndicate v, I. R. Comrs., Rees Rotiurbo i 
Development Syndicate} r. Ducker (1928), 13 I 
Tax Cas. 360 ; Morley v. Lawford & Co. < 
(1028), 140 L. T. 125. | 

489a. Foreign director of British company.] I 

— Applt. in the first case was appointed I 
foreign director of a British co, for fourteen 
years from 1018. The co. had subsidiary 
cos. on the Continent, the principal one b^g 
a French co. of which applt. was managing 
director. He was also a director of a Geiman 
CO., & bad control over s^ing organisations 
in other European coimtries. He was thus 

PART VI. SECT. 1, SUB-SECT. t. 

* t .] — Notwitbstandlnsr 

the proTifiioiis of sect. 100 of South 
Africa Art, ^vhich provides that the 


i*esponsible for the whole of the British co.’s 
Continental business, & bis only remunera- 
tion was a fixed salary payable by the British 
CO. plus commission on the cu.’s profits from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report &> advise the directors on questions 
affecting the Continental business. It was 
no part of his duty to attend to the general 
business of the co. Applt. waa assessed in 
respect of salary &, commission for each year 
from 1920-21 to 1926-27 by the General 
Comrs. for the division in which the co.’s 
registered office was situated : — Held: (l)bis 
office was an office within the United 
Kingdom ; (2) the General Comrs. had 

jun^iotion to assess for 1920-21 & 1921-22 
as well as for later years. — Proctor v, 
Ryall, Ryall r. Proctor (1928), 14 Tax 
Cas. 204. 

from payins Income tax under Act 40 
of 192o on the amount of his salary. — 
Krause v. Inland Bsn'knuk Comrs., 
(1029] App. D. 286.^8. AF. 


remuneration of Judse'^ of the Supreme 
Ct. appointed after Uidon shall not 
be diminished dnrlnf their ooutlnuanoe 
iu office, a ludge of the Supreme Ct. 
appointed after union is not exempted 

924 
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490. Add, Annoiaiiona : — Reid. Seymour w. Reedt 
[1927] A. C. 664; Benyon v, Thorpe (1028)) 
97 L. J. K. B, 706. 

492. Add, AnnoUUion : — Apid. Seymour v. Reed. 
[1927] A. C. 664. 

493. Add, Annotation: — Dlstd. Beed r. Seymour 

(1927), 11 Tax Cas. 626. f 

494. Add, Annotation : — Consd. Beed v. Seymour 
(1927), 11 Tax Cas. 626. 

496. Add, Annotations : — Consd. Seymour v. Beed, 
[1927] A. C. 654. Reid. Ilartland v. Diggines, 
[1926] A. 'C. 289. 

496a. Gilt to directors ol company.] — 

Held: the payment, although called a gift, 
was extra remuneration paid to the directors, 

&; was assessable to income tax. — B adcliffe 
V, Holt (1927), 11 Tax Cas. 021. 

496b. Alter retirement.] — It was 

the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Besp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance 
annually. They subsecjuently stopped this 
annual allowance dc paid resp. a lump sum 
as a gift in lieu thereof ; — Held : the allow- 
ances could not be regarded as supplemental 
salary. They were not “ a profit or gain 
arising from an employment,” nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, ^ resp. was not 
liable to income tax on the sums so received 
by him. — ^B enyon v, Thoepe (1928) 97 
L. J. K. B. 705 ; 44 T. L. K. 610 ; 72 Sol. Jo. 
453; 14 Tax Cas. 1. 

497. Add. Annotation :—-X>\sXd, .lom‘8 v. Wright 
(1927), 44 T. L. B. 128. 

499. Add. Citations :—affd. (1026), 95 h. J. K. B. 
959 ; 135 L. T. 614 ; 42 T. L. B. 691 ; 70 
Sol. Jo. 796 ; 11 Tax Cas. 171, C. A. 

500. Add. Citation : — 10 Tax Cas. 009. 

501. Bor ” (1920), 101 1.. T. Jo. 235 ” read ‘‘ No. 
610, post.” 

501a. : — Applied in payment for shares.] — 

Applt., the chairman & managing dii*ect<jr of 
a co. in vliich he held shares, agreed tliat he 
would take up additional shares in the co., ' 
in payment for which sums due by the co. , 
to him by way of remuneration were to be 
applied : — Held : applt. was assessable to I 
income tax under Schedule E. in respect of ( 
the remuneration, notwithstanding that it j 
had been applied in payment for sliares. — ' 
Parker v. Chapman (1928), 138 L. T. 729, 
13 Tax Cas. 677, C. A. 

502. Add Citations :—[W27] 1 K. B. 90; 95 

L. J. K. B. 796, 135 L. T. 259; 42 T. L. B. 
514 ; 70 Sol. Jo. 707 ; 11 Tax Cas. 025, C. A. ; 
revsd. sub nom. Seymour v. Reed, [1927] 
A, C. 664; 96 L. J. K. B. 839; 137 L. T. 
312 ; 43 T. L. R. 584 ; 71 Sol. Jo. 488, H. L. 
Add. Annotation: — Consd. Davis v. Harrison 
(1927), 11 Tax Cas. 707. 


ball for a club in return for payment, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
a sum as accrued benefit ; — Held : the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration for services, & was assessable 
to income tax. — Davis v, Harrison (1927), 
96 L. J. K. B. S48; 137 L. T. 324; 43 
T. L. R. 623 ; 11 Tax Cas. 707. 

604. Add. Annotations : — Dlstd. Dauncey v. How- 
lott (1926), 135 L. T. 279. Consd. Davies v, 
Harrison (1927), 06 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1927), 1 1 Tax Cas. 261. 

504a. - — Additional remuneration of company 
director.] — Daunc'ky v. IIowLim’, No. 510, 
post. 

505. Add. Annotation : Refd. IMaciion v. Me- 
Loughlin (1926), 11 Tax ('as. S3. 

506. Add. Citations 95 L. J. K. B. 392 ; 10 
Tax Cas. 247. 

507. Add. Aimotations : -Consd. Sutton r. I. B. 

Comrs. (1929), 11 Tax ('as. 662. Refd. 

Machon v. McLouglilm (1926), 11 Tax f'as. 
83. 

607a. S. P. MAruoN v. MrLoucmi.iN (1926), Jl 
'fax. Cas. 83, ('. A. 

510. For the existing paragrupii substitute the 
following iiarugraph 

Additional remuneration of com- 
pany director.] — Besi). as director of a co. 
WAS entitled as remuneration for his services 
to £3,000 pvf annum fi*eo of iucotnu tax. 
Towards tlie close of tl>e year of assessment 
the CO. in general mooting resolved that tUo 
directors bo paid by way of additional ro- 
muneralion for tiioir services sucii a sum as 
after the provision of income tax would 
(‘utitle tliem to receive tiio further sum of 
£25,000 free of tax Held : resp.’s share of 
sucfi additional remuneration was not a per- 
quisite, but was assessable by additional 
assessments under Income Tax Act, 1018 
(c. 40), Schedule E., rr. 1 6c 5. — Dauncey v, 
Howlett (1926), 135 L. T. 279 ; 10 Tax 
<'as. 454. 

514, Add. Annotation : Refd. Hartland v. Dig- 
gines, [1926) A, C. 289. 

516. Add. Annotation : —Expld, Proctor v. Byail, 
Byall V. Proctor (1928h 14 Tax Cas. 204. 

616a. Company director — Registered office.] — 

l^ocTOR V. Byall, Byall v. Proctor, 
No. 489a, ante. 

519. Add. Citation: — 10 Tax Cas. 118. 

Add. Annotation: -Apld. JsoJder V. WalhTs 
(1930), 15 Tax Cas. 380. 

526a. .] — Machon v. M( Louohun, 

No. 507a, ante. 

527a. ' Cost of motor-car & telephone Air 
pilot, j - Held : an air jiilot rouJd not deduct 
tor the purposes of income tax any part of 
Uie cost of a motor-car A. a t< l<>piit)iie, which 
weie not used in the pei forrnance* of his 


502a. Accrued benefit — Professional foot- 

baller.] — Besp. was employed to play foot- 


PART VL SECT. 1, SUB-SECT. 2. 

I i. Agent of company Aaring in 

pro fits.] — Hdd : liable to income tux. 
— Skexet & Co. V. Bbowk, (1927] 1 
W. W. R. 185 ; 37 B. C. R. 514.-~CAN. 

1 ii. Pap of locomotive engineer 

according to muea run by locomotive .] — 


Held : not liable to taxation. - He 
I ASSRSSMKNT ACT (1902), 9 It. C. It. 
t 209.— CAN. 

I 

PART VI. SECT. 2. 

508 1. DaoU of as$e*87neni.J--rV/^r 
I resp. vroM employed ae eolr. to a board ; 

925 


— Tit Id : bo wuM clmrtroablo to Income 
I tax for the year of OMietiHmont In reep^ 
I of a Kuin for feee, uotwithstanding 
that tbo bills of costs which Included 
such Huui were not taxed or paid 
, within the year of aseeument.- 
M'Kkown V. uotc, 11928J I. U. 105.— 
1 IR. 



OaM 6S7a— filSk. English and Eunas Digest Sdfflbhbnt. 


office, but only in prepaj'ing to perform it. — 580. AAA, AnnoUAitma : — Refd, Machon v, l^o- 
Noldbb V. Waltbbs (1930), 40 T. L. B. 397 ; Loughlin (1926), 11 Tax Casi. 88 ; Beed, v, 

47 Sol. 3^0. 387 ; 16 Tax Cos. 380. Seymour (1927), 11 Tax Oas. 625. 


« 

Part VII. — General Allowances, Exemptions and. 

Abatements. 


689a. Personal allowance — In respect of wife — 
Whether earned income of wife included in 
husband's total income.] — Thompson v. 
Bbucb (1927), 11 Tax Oas. 607. 

540a. Child receiving Instruction at ** educa- 

tional establishment."] — teacher’s house, 
where he gives to individual pupils private 
lessons & directions for home study & 
practice, is not an " educational establish* 
ment” where a pupil receives full-time 
instruction, so as to entitle the father to a 
deduction from income tax under 1920 Act, 
s. 21 11 ). — Hbasdip V. Hasemeb (1927), 138 
L. T. 207 ; 44 T. L. B. 112; 72 Sol. Jo. 31; 
13 Tax Oas. 212. 

540b. Earned income rellef—How calculated.] — 

Applt. was employed as assistant secretary to 
a limited co. vmose superannuation fund had 
been approved by the Gomrs. of Inland 
Revenue under 1921 Act, s. 32, ^ his annual 
contribution to the fund was therefore 
deducted as an expense in arriving at the net 
amount of his salary assessable to income 
tax. In the assessment one-sixth of the net 
amount was allowed as earned income relief, 
but applt. contended that one-sixth of his 
gross salary, before deducting the super- 
annuation'eontribution, should be so allowed : 
— Hdd : earned income relief must bo cal- 
culated on the net amount of remuneration 
assessable after deducting allowable expenses. 
— Fbamb V. Fabband (1928), 18 Tax Ca«. 801. 

540o. Applt. made, under deduction 

of income tax, certain annual payments 
which w<‘re cliargcd upon his total income. 
His mcorno consisted of a salai’y & unearned 


income taxed at the source. The charges 
exceeded the taxed income. He claimed 
that in the assessment of his salary for the 
year 1927-28 he was entitled to an earned 
income allowance of one-sixth of the whole 
amount of his salary. He was given an 
allowance of one-sixth of the amount of his 
salary remaining after deducting from it the 
amount by which the charges exceeded the 
taxed income. The General Gomrs. rejected 
his appeal on the point he appealed to the 
High Ct. ; — Held : the earned income allow- 
ance was rightly computed on the amount of 
salary remaining after deduction of the 
charges treated as paid out of it. — ^Adams v. 
Muske® (1930), 16 Tax Gas. 413. 

545a. Whether vested or contingent Interest.] 

— ^Besp., who came of age in July, 1922, 
claimed relief under Income Tax Act, 1918 
(c. 40), s. 25, in respect of. the accumulated 
income of a fund ^ven to his parents by a 
relation in 1002 with a letter, which, after 
referring to a gift for the benefit of resp.’s 
brother, continued : ’*1 also hand you a 
stock receipt representing the investment of 
£500 in Consols which, with the accruing 
dividends thereon, will fall due to your 
youngest boy (resp.) as he attains the age of 
twenty-one years. You will observe that 
you & W. are practically trustees for carrying 
this out ” : — Held : resp. took a vested & 
not a contingent interest in the gift, & was 
not entitled to the relief confeired by the 
sect, in respect of the income of the fund 
which had been accumulated for his benefit. — 
Bobbbts V, Hanks (1926), 134 L. T. 754 ; 10 
Tax Gas. 351. 


PART VII. SECT. 1, 

58611. WhetJier qroas or "net 

income wider wiU,] — HM: applt. 
Income under her father's will, for the 
purposes of a claim to repayment of 
moome tax in respect of persohal 
allowance, etc., was one-halt only of 
the not income of the estate after the 
deduotlott of all prior ohaqras, tucluding 
the expenses ox mauagoment of the 
trost. — M obrat V, INXAND Rbvskub 
CtoMRS. (1986), 11 Tax Oas. 133.— 
SCOT. 

536 ill. .] -A benefloiary 

was entitled to income from (filler olio) 
two trusts, under one of which, at^ 
the expenses of the tmst were paid, 
he was entitled to a liferent allenarly 
of the whole residue of the estate ; & 
under the other, after Uie expenses 
of the trust were paid, to (1) an annual 
sum, 3c (8) subject to a trust lor aoou- 
mulatiou xor a partloular purpose, tbe 
axmual income of tbe estate during his 
life. The benefloiary. betug a wtlsh 
snbjoot resident abroad, was entitled 
to certain relief from British inoome 
tax under Flaanoe Act, 1980, s. 84 (1) : 
— Htld ; in oomputing the amoimfe of 
his total inoome from all sources tor 
the purpose of this reli^, the beneflofaury 


was not entitled to include, along with 
the actual sums reoidved by him from 
the trusts, tbe management expenses 
of the trusts. — ^MaoFaklank v. Inland 
llEVKNUE CoMBS» 11929] 8. C. (Ct. of 
Bess.) 153.— SCOT. 

539a 1. Perisonal aUotvancr — Whether 
bankrupt enhtled~I*roperti/ in hands of 
irueltr.] — Held; during sequestration 
the Income from tho sequestrated 
estate, which wm Tested in the 
trustee, wus the tmstee's inoome Sc not 
the bkpt.'s, & that neither the trustee 
nor the bkpt. was entitled to ololm the 
relief sought. — I nland Kkvbncb 
C oMRS. V. Flbiaixo (1938), 14 Tax 
Cm. 78.— SCOT. 


5451. ReiUif in recpect of income 
aoewnukded under truat — Fw benefit 
of person " eonUngenay on hie attain' 
vno some speol/Iedr ope"— Doubts oon- 
hnoenev.y-cSmsDM for repayment of 
tax renim, whore the oontingenoy 
upon which the fund was held for the 
benefit of olalxnants was not that 
presorlbed by 1918 Act. s. 35, but was 
a double oontingenoy, namely, but- 
vivanoe of their mother Sc attainment 
of a speolfled age. — Inland Rbvbkote 
OOMRB. V. Bomb, [1987] 8. a 698.— 


• i. .1 — Tillard 9. 

COMR, OK Taxks, fl928] N. Z. L. II. 
345.— N.Z. 

sm. Jiioht to discount — Taxation Act, 
R, 8. B. C., 1911 (c. 222), s. 10.] 
— GKANBV Ck>NSOLmATED MlNlNO, 
Smbltino Sc Power C!o., Ltd. c. A.-G. 
FOR BRmeH Columbia, [1933] A. C. 
247 ; 92 L. J. P. C. 74 ; 128 L. T. 677. 
— (3AN. 

sd. Mining company — Beoonsfructum 
— Right of Mareholdere to deduction in 
respect of ooUa paidr'-Jnccme Tax 
Assessment Act, 1915-1018, ss. 18 (1), 
53 .] — Jaqubs V. Fbobral Ck>uR. or 
Taxation (1924). 34 C. L. H. 328 ; 31 
Argus L. R. 61.— AUS. 

sf. Taxable inoome — “ Aoerutnp it? 
arising" — Meaning of,] — Held: tbe 
words “ aoome Sc arise when applied 
to inoome are to be governed by the 
sources from which the Inoome aooroes 
& arises, not by the place where it is 
reoeived or earned. — I ncome Tax 
OOMES. V. Phba Pbeaibok Balarae 
( 1928), I. L. K. 6 Rau. 598.— IND. 

sg. Conuoany — Sate of assets on wind- 
ing wp^Jnieredm deferred perymeeUs — 
WheSker income.]— N ortb Pacoto 
Lumbkb Co.. Ltd. v. Minister or 
NAnoNAL^ggENUR, [1938] Exch. 
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545b. .] — ^The words “ for the benefit of ’* 

in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, A where the 
accumulations never pass to the beneficiary. — 
Daus V. MrrcAiiFE, [1928] 1 K. B. 383 ; 97 
L. J. K. B. 161; 138 L. T. 167; 44 T. L. R. 
21 ; 71 Sol. Jo. 981 ; 13 Tax Oas. 41, 0. A. 

Annutalion .■—Raid. Re Fulforti, tMlford r. Hyalop, 119301 
1 CJi. 71. 

545c. .] — The words “ specified age ” in 1918 

Act, 8. 25, mean an age expressed by a 
definite number of ^ears, Sn not an ago 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix. Who has directed that an 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death. — 
White v. Whitchbr, [1928] 1 K. B. 463 ; 97 
L. J. K. B. 321 ; 138 L. T. 206 ; 44 T. X.. R. 
113; 13 Tax Oas. 202. 

545d. Lunacy percentage.] — ^ITnder Lunacy Act* 
1890 (c. 6J, the Rules in Lunacy, 1892. 
the Crown is in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A.* a lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt.. 
the committee of A., was assessed under 
Case III. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War lioan 
interest arising in 1925-20 ; the remainder 
of the lunatic’s income was received under 
deduction of income tax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1926-26 on the whole of the lunatic’s 
income, should be made from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income & 
that there was no authority for charging it 
to income tax. The Crown contended that 
there was no provision in the income tax 
Acts for allowing such a deduction, that the 
payment was merely an application of the 
mnatic’s income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage appropriate to 
that source of income ; — Jtf etd ; lunacy 
percentage is a payment out of the lunatic’s 
mcome, A that no deduction is admissible 
for income tax purposes. — A. B.’e Comhittee 
V. Simpson (1928), 14 Tax Cas. 29. 

546. Add. Annotation: — Retd. Whitney v. I. H. 
Comrs., [1926] A. O. 37. 

548a. Premium paid by Insurer under reduc- 

tion of premium system.] — Resp.’s life was 
insured under a policy of whole-Ufe insurance 
expressed to be at a vearly premium of 
£48 5s., wMch entitled him to participate in 
the insurance co.’s suiplus fuzuls by means 
of the reduction of premium system.” 
The insured had in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it into the 
equivalent reversionary bonus. The co.*s 
premium notice showed £48 6a. as the 
premium payable on the policy & £33 15a. 6d. 
ae bonus* leaving £14 9a. 6d. as the ” amount 


to be paid.” Resp. remitted £14 9a. 6d. to 
the oo. but claimed that the amount of the 
premium paid by him in the year was 
£48 5a. : — Held : the reduction of premium 
had been provided by the policy, that the 
amount of the premium paid by resp. was 
£14 9a. 6d., A that he was entitled to relief 
from income tax on that amount only. — 
Watkins v. Jonhs (1928), 14 Tax Oas. 94. 

549. Add. Annofafion : — Oonsd. Perrin e. Dickson 
(1929), 98 L. J. K. B. 083. 

54,9a. Policy on Joint lives of two persons — 

Payment of premium shared equally.] — A 
person who has entered into an insurance on 
the Joint lives of himself another person at 
a single premium which is shared equally 
between them, has not “ made an lnsuranot:'> 
on his life” within Income Tax Aet, 1918 
(c. 40), 8. 32 (1), &; is not entitled under that 
beet, to a deduction of the amouut of the 
annual premium from his taxable pi’ollts.- - 
Wilson v. Simpson, [1926] 2 K. B. 500 ; 95 
L. J. K. B. 885 ; 135 L. T. 766 ; 42 T. L. R. 
690 ; 10 Tax Oas. 753. 

552. Add. Annotations: — As to (1) Consd. (iold 
Fields American Development (>o. t». C’on- 
soUdatod Gold Fields of South Africa, [1926] 
Oh. 338. As to (.3) Refd. 1. R. Oomrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 

653. Add. Annotations : — Consd. Gold Fields Ameri- 
can Development Oo. v. Oousolidated Gold 
Fields of South Africa, 11926) Ch. 338. 
Apld. I. R. Oomrs. v. Dalgety & Oo. (1929), 
98 L. J. K. B. 512. 

555. Add. Annotations : —Consd, Gold Fields 
American Development Oo. v. Oonsrdidated 
Gold Fields of South Africa, [192(i] ri». 338. 
Apld. I. R. Comrs. v. Dalgety He Oo. (1929), 
98 L. J. K. B. 642, 

556. Add. Citations -[1920] Oh. 338 ; 95 L. J. Oh. 
329; 135L. T. 14. 

657. Add. Citation : — 10 Tax Cos. 59. 

557a. Right to relief on whole Income paying 
Dominion tax— Without deduction of sums 
paid In debenture Interest.]— A co. whicli was 
incorporateil & controlled in England earned 
X>ractically the whole of it^j income by t lading 
operations in Australia A New Zi^aland, A 
it was assessed in rcsjpect of those luottts to 
both British A Dominion income tax. From 
the trading profits when received in the 
United Kingdom certain dobenturi' interest, 
from which the co. had deducted United 
Kingdom income tax. was paid. The co. 
claimed relief from double taxation in respect 
of Dominion income tax under 1916 Act, s. 43, 
1913 Act, H. 56, A 1920 Act,8. 27 '.—Held: (1) 
the CO. was entitled to relief in respect of tiie 
whole income earned in the Dominions, A 
was not obliged to subtract thorofrora tJxe 
amount paid in debenture interest ; (2) 191 H 
Act, 8. 17, lias no appljcatiori to the n*licf 
given by i920 Act, u. 27 . — Injand Revenuis 
CoMBB. V. Dalgety A Oo., [JW.JOj 1 K. B. 1 ; 
98 L. J. K. B. 642; 141 L. T. 418; 46 
T. L. R. 636 ; 73 Sol. Jo. 428. 0. A. ; aj^d., 
[lU.’iOJ A. O. 527 ; 99 L. J. K. B. 312 ; 143 
U T. 191 ; 46 T. L. R. 319; 16 Tax Oas. 
216, H. L. 

557b. Without regard to 1918 Act, s. 11,}— 
lNL\Nn Ukvenoe (;oMiis. V. Dalgety A 
Oo., Ltd., No. 567a, ante. 
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Oases 667—577. 


Emolisu and Ehfibe Digkst Supflehent. 


Part VIII. — Miscellaneous Provisions Applicable to the 

Duties Generally. 


667. For existing paragraph & citation read 

,] — Tarn v. Scanlan, Nielsen, 

Anderson & Co. v. Collins, Miller (W. H.) 
& Co. (London) v. Lethbm, Same v. In- 
land Bevenue Comrs., No. 168a, ante. 

567a. Literary agents — Royalties paid to non- 

resident authors.] — Cuims Brown, Ltd. v. 
.lARviH ; Jarvis v. Curtis Brown, I.td., 
No. 90g, ante. 

570a. After death of husband.] — Held: 

the first year after her husband’s death a 
widow in receipt of income from War Stock 
not taxed at source was liable to income tax 
under Case III. of Sched. D. computed on 
her income from the same source in the 
preceding year, notwithstanding that by 
proviso 1 to r. 16 of the Buies applicable to 
aJl Schedules that income was to be deemed 
the profits of her husband.” This proviso 
operated only to convert the wife’s income 
into* the husband’s income for the purpose of 
collecting tax. — Leitoh v. Emmott, [19291 
2 K. B. 236 ; 98 L. J. K. B. 673 ; 141 L. T. 
311 ; 14 Tax Cas. 033, C. A. 

.ivnoiaHott : Consd. Cowilray (Vlwo\iiit<'Hb) . [. U. Comis. 

(1930). 16 Tax C'aw. 2rir». 

576. Add. Annotation: — Refd. I. B. (’omrs. v. 


Pakenham, I. B. Comrs. v. Longford (1927), 
I 96 L. J. K. B. 882. 

576a. Person receiving Income under revocable 
disposition — For period which cannot exceed 
six years — ^Meaning of “ years.**]— Besps. 
wei*e a body established for charitable pur- 
poses only. Sc a subscriber covenanted by a 
deed made in 1927 to jiay to them annually 
for seven years a sum which would leave to 
them the sum of £8 after deduction of income 
tax. The period between the date when the 
obligation to make the first payment arose 
&, the date when the last payment would 
fall due was less than six years. Besps. 
claimed repayment of income tax : — Held : 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the incomt* of the subscriber, & the 
resps. were not entitled under 1918 Act, 
8 . 37 (1), to repayment of the tax. — Inland 
Revenue Comrs. v. St. Luke Hostel 
Trustees, Begistered (1930), 46 T. L. B. 
580. C. A. 

577. Add. Annotations : — Refd. Whitney v. I. B. 
Comrs., [1920] A. C. 37; He Hulton, Ilulton 
0 . Midland Bank Exor. Sc Trustee, Ltd. (1930), 
99 1 j. J. (Ti. 310 ; Jjuipaai'd’s Vlei Estate Sc 
Cold Mining Co. r. 1. B. Comrs., [19301 1 
K. B. 693. 


PART Vni. SECT. 1. SUB-SECT. 1. 

k f. .1 — In Oct. 1023, a iriiHiee 

woH assosHcd lii rospoct of the Inounie 
of an (Btato, which he was diraotoil to 
roooivo &; ucciuiiulate until 1033, & 
thou to distrlbiito amoue persons not 
asoertainablo until the date fixed for 
distribution : — II fid : the absussment 
l>eliig made in 1023 for taxes payable 
ill 1024, the validity of the assessment 
should bo determined by rofereuco to 
the Act in force at the date of the 
assoBsmont. — Itc MoLisou & Windsok 
CowpN., [1026] 3 1). L. K. 80 ; 57 
O. L. It. 16.— -CAN. 


k li. Payments to foreign com- 

pany for user of films — Company mahiny 
paymenis as fnistrc.l—lJNiVKRSAh Film 
MAKVFACTV nrKU Co. (AI7HTRALASIA), 
Ltd. r, Thk Static op Nkw Soptu 
Walks (1027), 40 O. L. It. 333.— AUS. 

k iii. Entire control of bust ness 

by foreign firm.] —F khgvhos v. Dono- 
van, {1020J 1. H. 480.— IR. 

k Iv, .1— Testator left a liferent 

of £20,000 Sc of one-third of the residue 
of his ostato to each of his wJfo & 
daughter, Sc £20,000 & one-tlUrd of the 
rosiduo to his sou absolutely. The 
bcnohciariOB were all capaces Sc resident 
in this country. Testator hold 
£40.000 5 per cent. War Stock, the 
intorest on which was payable without 
deduotion of tax. The interest duo 
ou Juno 1. 8c paid to the trustees on 
that date, atnounttuR to £1,000, was 
treated by them as oapltal, &; estate 
duty was paid thereon. Tho trustoes, 
Imviiiff boon assessed to income tax 
on tho £1.000 of lutorost. con tended 
that trustees acting for behoof of a 
British resident who, w'os ca/iox wore 
not assessable to incouio tax. The 
Comrs. decided that tho trustees were 
assesbuhle as regarded tho two-thirds 
of tho Interest affeiringio tho portions 
destined to the testator’s wife 3^ 
daughter in Ufo rent, but not os regA^ed 


the ono-tliird payable by them to tho 
son : — Held : the trustees were assess- 
able to tax on tho whole Interest, 
under Rule 1 of Uio Miscellaneous 
Rules applicable to Hohod. D. — Rkip’s 

TROHTKKS 0 . INLANU RKVKNUB COMltS., 
U029]S, C. (Ot. of Sosa. 439.~SCOT. 

k V. Wife — Gift of income to — 
Direction to maintain children — Whether 
liedile as trustee.] — Testator devised 4c 
bouuouthcd tho whole of his property 
to Ids wife In trust for his children — , 
tho wife during her Ufo to receive the | 
income thereof for tho support Ac 
maintenance of herself & the cnildren, 

4fc aftoi* her death the proceeds of the 
sale of snoh property to bo emvilly 
divided between the children HtM .- 
tho wife was outitlcd to receive the 
luoomo of testator’s ^tate subject lo 
uo UabiUty to account for its npplica- 
tiou, provided she disebarTOd the duty 
of supporting Sc maintaining the 
children ; Ac, therefore, she w'os not 
a •* trustee ” ivlthiu Income Tax Assess- 
ment Acts. 1922-1926, B. 4 .— Manni.no 
V. Frokkai, Comk. or Taxation (1928), 
40 O. L. R. 606 ; [1028] Argus L. R, 
165.— AUS. 

PART VIII. SECT. 1, SUB-SECT. 2. 

570 1. LiabUUy of married vxnnan to 
be cAcwffed — Married vxnnan living in 
United Hingdom sejtarate from fiusband 
— Income from property out of United 
Kingdom.] — Tho wife of a professor at 
Cairo University reoelved annually 
a share of income from Canadian 
proportT. which was hold by a body of . 
Scottish trustees. Until 1922 she | 
lived w'lth her husband In Cairo, A i 
aocompanled him to England on 
furlough for throe mon^ every [ 
summer. During the fuiiough in 1022 
the state of her health neoessltated her ! 
removal to a nursing homo, where shi* ! 
remained throwhout ^e financial > 
year 1983-24. iTie professor returned j 
to Cairo at the end of his leave in 1928, > 
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visiting this country again tho foliow- 
ing summer. For tno year 1 923-24 the 
trustees were assessed to income tax 
upon tbo wife’s share of Canadian 
Income : tho income was 

liable to be charged to income tax upon 
tho wife, & was not to bo dvemc'd to 
bo tho husband’s profits. — D krkt v. 
Inland Revknuk, [19271 S. C. 714.— 
SOOT. 

571 i. LiabUUy of husband to be 
charged — WheHier married tooman 
” living wUh her husband."] — Clroum- 
stanoes in which : — Held : a wife was 
not “ living with her husband ” so as 
to make her profits assessable Sc charge- 
able in tho husband’s name. — Donovan 
V. CnoiTB, [1926] 1. II. 477. -IR. 

671 il. RoyaUics paid to udfe for 

right to publish wooew.]— Where a 
novelist wrote books in the Union but 
panted to her publishers in England 
the right of printing Sc publishing her 
novels in book form in Gt. Britain Sc 
elsewhere, they undertaking to pay her 
a percentage of the published price of 
the novels as royalties : — Held : since 
her faculties were employed within the 
Union both in writing the novels Ac* 
in dealing with her publishers, the 
souice of the income was in the 
Union Sc tho royalties had rightly boon 
included in the taxable income of her 
husband. — ^Milun v. Island Rbvrnul 
COAlR., [I928J App. D. 207.— S. AF. 

PART Vlll. SECT. 1, SUB-SECT. 4. 

sf. Agreement to operate telegraph 
system — Undertaking by operating com- 
pany to pay ounino company’s income tax 
on annual payments under atyeemerU.}— 
Held : such undertaking oonld not bo 

g leaded by the owning co. in answer 
0 the Crown’s olaUn for income tnic . — 
R. V. Montreal Telegraph Co. Sc 
Great North Western Telegraph 
Co. OF Canada, [1925] Exch. C. R. 
79.— 4JAN. 



7cl XXVJUt— Income Tkx. CaM 680-596, 


680. Add, Ann&UaUma to (3) Apld. B. v. St, 
Marylebone Income Tax Coimrs., Ex p, 
Schle^gw (1928), 13 Tax Gas. 740. ReM. 
L. Si iN^. £!• By. v, Basiziston Union Aannt. 
Com. & Easington-^i^-Thorpe Parish 
Council (1925), 95 L. J, K. B. 265. 

686a. Sum claimed already allowed as deduction.] — 
Applt. CO. habitually financed its purchcuses 
by loans from its bimkers repayable on 
demand ; the loans were for no specified 
period, but were paid off with interest when 
the CO. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It had been allowed 
as such in computing the profits on which 
the CO. was assessed under Case I. of Sched. D. 


for the four years ended Apr. 5, 1925. The 
CO. claimed repayment of tax under 1918 
Act, 8. 36, for these four years on the interest 
paid to the bank, contending that it should 
not have been ^owed as a deduction in 
computing profits, that this error could be 
corrected ny additional assessments. A that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge to tax . The Comrs. of Inland Be venue 
refused the claim, A on appeal the Special 
Comrs. upheld this decision: — Held: as in 
fact the interest had been deducted in arriving 
at the assessable profits, it had not been paid 
oiit of profits brought into charge to tax, 
A that it was not open to the co. to claim 
revision of the assessments. — M uujbb A Co. 
London, Ltd. r. Inland Hkvknue Comes. 
(1928), 14 Tax Cas. 110. 


Part IX. — Procedure after Assessment. 


588. Add, Annotation: — As to (2) Refd. Ingle v. 
Farrand, [1927] A. C. 417. 

589. Add, Annotation : — ^Dlstd. B. v, St. Maryle- 
bone Income Tax Comrs., Ex p, Schlesinger 
(1928), 13 Tax Cas. 746. 

591a. Whether assessment made In time.] — Pick> 
FORD V. QUIRKE, PiCKFORD V, INLAND 

Revenue Comrs., No. 114a, ante, 

595a. Absence of accountant’s certi- 

ficate.] — Applts. delivered to the inspector 
of taxes balance sheets A trading A profit 
A loss accounts of their business covering 
the period of three years, on the average 
profits of which their Sched. D. liability was 
to be computed ; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the 
adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant in view 
of their magnitude, A applts. refused on the 
ground that there was no statutory authority 


for such a requhemout. In due course the 
statement A accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assossmout of £2,U00, against which 
applts. appealed. On the hearing of the 
appeal tlie OeniTal Comrs. were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks, 
A even then would not enable tiiein to 
establish the correctnoss of the accounts 
because they were not professional 

accountants. The Comrs. accordingly, not 
being satisfied on the ovidenoe tendered that 
the assessment was excessive, decided to 
confirm it unless witiuu two montlis applts. 
should accounts audited by a 

(qualified auditor. Ai>[>lts. expressed dis- 
satisfaction with the Conu's.’ decision as being 
erroneous iu point of law A required them to 
state a cose : —Held : the Comrs.’ decision 
was not ultra vires . — Hunt A Co. v, Joly 
(1928), 14 Tax Cas. 105 
i. Add, Citation -VJi Tax (Jus. 117. 


PART IX. SECT. 1. 

586 i. JurisdUdion of commisaUmer — 
Avoidance of tox o/wing to fraud .] — 
Moreau v. Fedrbai. Taxation CkiMR. 
(1926), 39 C. L. 11. 65.— AU8. 

586 ii. AUeraHon of aasessment.] 

— Applts. owned certain land the value 
of whloli for taxation purpoHcs was. iu 
1923, £24,626. In 1924 a new assess- 
ment was made by the Comr. A the 
value fixed at £32,197. In 1925 the 
Comr. made a new assessment A fixed 
the value at £46,835 ; — Held : the only 
sect, under which the Comr. can alter 
an assessment which has boon made 
is sect. 37 of Land A Income Tax 
Assessment Act, 1907, A having once 
made an assessment the Comr. may 
let it stand or may alter it from time 
to time subject to the restriction 
imposed by the legislature for U»e 
benefit of the taxpayer to prevent his 
being harassed by firequent re-esBoas- 
nmols. — Q’Cossott v. State Taxation 
COMR. (1927), 30 W. A. L. B. 60.— 
AU8. 

686 UL .1— H«W.* the 

eeoond proviso to sect. 2 of Income Tu 
rinnfiwmnnf Act, 1922-1925, namely, 
no alteration or addition shall be 

J.S. 


made in or to any assessment made 
under the Acts repealed by that Art 
after throe years from the date when 
the tax IS payable unless the Comr. of 
Taxation has reason to believe that 
there has been an avoidance of tax 
owing to fraud or atteioptod evasion, 
docs not apply to the making of u itera- 
tions A additions before Sept. 2U, 102.>, 
the date when Income Tax Assoss- 
ment Act, 1925, by wblch the proxiso 
was enacted, rocelvod the royal assont. 
— Federal CkiMR. or Taxation v. 
Kkii> (1927), 40 C. L. R, 196.— AUS. 

PART IX. SECT. 2, SUB-SECT. 2. 

600 I. TAe heaHno— Whether tax- 
paper entitled to be heard .] — in order to 
constitute a valid detcnxiinatirfn of the 
comr. under Income Tax Absuasmeut 
Act, 1022, s. 21 (1), it is not lu-cessary 
that the taxpayer shall have been 
heard. — Federal Comb, o* Taxation 

ff. AUSTRALIAN TESSELATED TJLK CO. 
FauFBiKTAur, Ltd, (1925), 36 C. L. It. 
119 : 31 Argos L. U. 218.- AJS. 

si. “ Zfeiertnination.”J — The word 
*' determination *' in Income 'i ox 
Assesement Act, 1922, s. 21 (1), implies 
a oommunioatlon of the determina- 
tion to the taxpayer. — F ederal Comb. 
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or Taxation v. Au.. 

LATKi) Tile Co. PROfitir iahv, Ltd. 
(192.'>). 36 C. L. It. 119; 31 Aigus 
L. Jl. 218.— AUS. 

PART IX. SECT. 2, SUB-SECT. 3.~ A. 

in. Juriedirtum of High Court — 
To lifor ajijieal by commiiurUmer from 
Hoard of Appeal.] — Ficdkral Taxa- 
tion Comr. v. Munuo, Ukitihh 
Imverial Oil Co.. Ltd. v. Federal 
Taxation Comr. (1026), 38 C. L. It. 
163.— AUS. 

■o. To review gut ationa of fat t. J - 

Fbdkkaj. Comk. ok Taxation v. 
Clarke (1927), 40 C. L. Jt. 240.— AUS. 

■g. ConcliudveneM of aMrHtttnrnt.] - 
Held: aHSessinrntH for Iriromo 'lax 
under Hched D. of liuorne Tux Act, 
1918, niiule upon a iktsou who hot omos 
hkpt., Sc from which no appeal tmd been 
taken, cannot he <)uesfioiied l<v the 
official asajgnee upon pio(if of debts. 
Sc the lie venue Comrs. c*arinot be 
called upon to prove that the aruounts 
assessed wore Just Sc proper, having 
regard to hkpt. *s income at the material 
times, the assessments being in default 
of appeal, ** final 8c coucitisive,** under 
Income 'Tax Act, 1918, s. 10b.— He 
(QUINLAN, [19281 I. It. 548.— IR. 
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OaiM 6U»-4ttM>. English and Emfibi; 

618 s. Witti tbfi object ot 

reducing the amount of income tax payable 
in respect of the occupation of land & the 
profits from dealing in cattle, a farmer & 
his sons, who lived with him, entered into 
an agreement of partnership. The terms of 
idle agreement were not earned out, & the 
General Comrs. were of opinion that there had 
been no partnership In fact, & refused the 
relief clauned in respect of each alleged 
partner : — Held : there was evidence to 
support the finding of the comrs., which 
could not be set aside. — ^D ickbnson v. Gboss 
( 1927), 137 L. T. 361 ; 11 Tax Oas. 614. 

614a. Accuracy of accounts.) — Applt. 

appealed to the Special Oomrs. against 
certain Sched. I> assessments made upon him 
in respect of business profits & untaxed 
interest. The Comrs. refused to accept the 
accounts submitted by applt. as satisfactory 
evidence that the assessments were excessive 
& adjourned the proceedings for some months 
on his undertaxing to furnish accoimts 
certified, so far as might be possible, by an 
accountant. Such accounts were not pro- 
duced & the assessments were confirmed : — 
Held : the question was one of fact which it 
was for the Comrs. to determine. — ^Waij. v. 
COOPUJR (1029), 14 Tax Cas. 662, 0. A. 

614b. — ; — Ordinary residence.] — Applt. 

lived in the United Kingdom until 1909 
when she went to India to be married. Her 
husband died in 1916. Except for one 
period of five months she was not in the 
United Kingdom between 1909 & .7uW, 1919, 
‘when she returned to the , United Kmgdom 
& remained for fifteen months. She spent 
part of each of the income tax years 1021-22 
to 1927-28 in the United Kingdom, tlic 
periods spent in the United Kingdom within 
each yeai’ ranging from forty days to one 
hundred & seventy-seven days in aggregate. 
She lived in hotels &; had no house of her 
own either in this countiy or elsewhere. 
She had no property in this counta'y except 
investments m War l.<oan. From 1921 her 
son was at school in this country. The 
Special Comrs. had found, in appeal pro- 
ceeding^ fur the year 1924-26, that she was 
not resident A not ordinarily resident in the 
United Kingdom. Her claim to exemption 
from income tax on income witliin the pro- 
visions of the secta. mentioned above for the 
year 1927-28 w^as refused by the I. K. 
Comrs. On her applying, under Finance 
Act, 1924 (c. 21), B. 27, for the claim to bo 
determined by the Special Comrs., the 
Comrs. considered that having regard to the 
continuance of iHigulai* A lengthy visits to 
the United Kmgdom the circumstances were 
different from those previously imder con- 
sideration in relation to the year 1924-26, A 


Digest Supplement. 

they held' she was resident A cffdlna^y 
resident in the United Ehogdom. She 
appealed Jff eld .* the matter was a questi^ 
of fact A ther Comrs.* decision could not be 
disturbed as bei^ erroneous in point of law. 
— KnOiOCH V, linjkKTD Bbvbktjb Combs. 
(1929), 14 Tax Cas. 736. 

618. Add, AnnoUditm : — ^Refd. Owl Mill Co. (1920), 
Ltd. V, Croft, ElUott v. Duchess Min (1926), 
95 L. J. K. B. 635. 

622. Aidd, Annotations : — ^Apld Pickford v, Quirke, 
Pickford V. I. B. Comrs. (1927). 43 T. L. B. 
659. Retd. B. v. St. Marylebone Income Tax 
Coznis., Ex p. Schlesiimer (1928), 13 Tax 
Cas. 746. Mentd. B. v. L. G. C., Exp. Swan 
A Edgar (1927), Ltd. (1929), 141 L. T. 690. 

026a. .] — B. V. St. Mabylbbonb 

Inoomb Tax Combs., Ex p. SooLBBtsQisR 
(1928), 13 Tax Cas. 746, O. A. 

029a. Discretion of court.] — Under 1918 Act, 

B. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
A decision without requiring that it be 
amended A returned for the decision of the 
ct. itself. — Edwards v. “ Old Bushmills ” 
Distillery Ck).,LTD. (In liquidation) (1926), 
10 Tax Cas. 285, H. L. 

dnnotationa -Rofd. Aylmer «. Mahally (1925). 10 Tax Cas. 

694 ; I. R. Comrs. v. “ Old BuahmlUi Distillery Co. 

(1927), 12TaxCaa. 1148. 

629b. Incomplete finding as to residence- - 

Failure of commissioners to comply with 
directions of court — Consent of Crown to 
dismissal of appeal.] — Estimated assessments 
were made upon resp. for the years 1923-24 
A 1924-26 in respect of literary profits, A 
she appealed against them on tne ground, 
inter alia^ that she was not resident in the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
evidence called on her behalf, A an adjourn- 
ment was therefore applied for on behalf of 
the Crown. The General Comrs. rofused the 
application A found, on statements made by 
her representative, that she was “ resident 
abroad,’* not that she was not resident in 
the United Kingdom, ’’ A that the income was 
earned abroad.” When the case first came 
before the K. B. Div. it was remitted to the 
Comrs. to bear evidence for the purpose of 
ascertaining ” facts as to the residence of the 
resp. in the United Kin^om A whether the 
income accrued in the United Kingdom or 
not.” The Comrs., however, after the 
rehearing of (he appeal at which resp. was 
present, found only that she was ” resident 
abroad,” A that her profession was ” exer- 
cised abroad,” except as regards the three 
articles written in this countiy. On the case 
again coming before the K. B. Div., the 
A.-G. pointed out that the Comrs. had not 
complied with the dii'ectioziB of the ct. as to 


PART IX. SECT. 2, SUBJECT. 3.~B. 

6081. No cwptal on Quaiwn of fact — 
What itt (p*emon of factr-i^tiion of 
domiet'L] — Ivsagb v. liavsNUB Combs. 
& RsvuNua Combs, v. Ivbaqh, 11930] 
I. 11. 386.--1R. 

6171. When oa§e may be dateSr- 
Rehearing by Board of ikfereet 
not eondUton precedent.] — Gaiuuand 
(David) A Sons, Ltd. v. Inland 
Revenue Combs., [1926] S. O . 870; 
11 Tax Ctu9. 96.— SOOT. 


PART IX. SECT. 2, SUB-SECT. S.--C. 

« I, iurisHdioH 


dtsrrelionary.l — Mohammad Fabid- 
Mouammad Shafi V . Lahore Income 
Tax Comb, (1937). 1. L. R. 9 Lah. 317. 
— IND. 

e 11. To compel aUeraUon of 

aeeemmcni .] — ^Tbe Hlgb Ct. will oot, by 
Tnandamus or process of a lilso nature, 
comp^ the Feaeral Oomr. o4 Taxation 
to exmolse the power given blm to 
make alteration In, or additions to. 
any assessment, where he doee not 
think that such alterations or additions 
are neoeasary In order to Insove tha 
oommoteneas A aoouraoy ot the asseas- 

930 


ment. — p. Cabpathia Tin Minino 
CIO., Ltd. (1924), 35 a L. R. 553 ; 31 
Argus L. R. 23.— AUS. 

e 111. To compel eommieeioner to 

elate a case — Nid on new poiieia of law.) 
— Held: where an wseoasee seeks tor 
a mandamue from the High Ct. against 
the Oomr. ot Income Tax rmiultlng 
him to state a case on points ot law 
different from thoee he bad argued 
before the Comr. to state a case, his 
application oaonot be entertained.— 
A. K. A. a T. V. QBSnTAB FIBM 9. 
Inoom Tax Comb. (1926), L L. R. 6 
Ran. 492.— mo. 
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tiidr toding as regards residence, 
but said that* while he could not admit fba t 
on the facts proved the Grown were wrong 
in t^ view that resp. was resident in 

the united Kingdom, he would not, in all the 
oircmnstances, ask for the case to be 
remitted dc would consent to the appeal being 
• dismi8aed.~-*’FARBAifD v. Satterthwaitk 
(1929), 14 Tax Gas. 470. 

680* Add, CiUxtion : — 12 Tax Gas. 166. 

681s. Notice remilrlng commissioners to state ds 
sign case— Must be in writlng^ral applica- 
tion to commissioners insuffloient.] — B. v, 
Inoohb Tax Gombs. for Edmonton, Ex p, 
Thompson, [19291 1 K. B. 220; 98 L. J. 
K, B. 201 ; 140 L. T. 380 ; 46 T. L. R. 91 ; 
avb nom. B, v. Edmonton Income Tax 
Gomrs., Ex p. Thomson, 14 Tax Gas. 318, 
D. 0. 

682a. Transmission of case after ** receiving 
same.] — After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sui- 
veyor had left the office in the interval A 
gone to another one : — Held : the case had 
been “ received *’ by the surveyor within 
1918 Act, s. 149 (1) (d), — Grainger v. 
Singer. [1927] 2 K. B. 605 ; 90 L. J. K. B. 
917 ; 137 L. T. 692 ; 43 T. L. R. 691; 11 
Tax Gas. 704. 

682b. Exchanging points of argument.] — (1) It 

is not necessary to exchange pomts of argu* 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be likely 
to take the other party by surpnsc, m default 
of which the ct. may adjourn the argument 
on such terms as may be just. 


(2) A case may be set down by either party 
subject to the same conditions in all respects 
as cases hii>ve heretofore been set down by 
the party at whose instance they have been 
stated. — ^pRAoricos Note, [1926J W. N. 260. 

682c. .] — ^Tabn V. ScANLAN, Noedben, Ander- 

sen A Co. V. Collins, Muller (W. H.) A 
Go. (London) v, Lbtbbm, Same v. Inland 
Revenue Gomrs., No. 108a, arUe, 

632d. Setting down case.] — Practice Note, No. 
032b, ante, 

632e. .] — Tarn v. Hoanlan, Nielsen, Ander- 

sen A Co. V. Collins, Muller (W. H.) & 
Co. (London) v, Lbtiibm, Same v. Inland 
Revenue Gomrs., No. 168a, ante, 

682f. Remitting case to commissioners — For 
amendment — Grounds for granting or refusing 
application to remit.] — H aythounthwaite & 
Sons, Ltd. v. Kelly (1927), 11 Tax Gas. 067, 
O. A. 

633a. On appeal against assessment on person 
carrying on non-resident’s regular agency 
Order for costs made against agent.) — 

WlLCOOK V. I’INTO A Co. (IN THE NAME Oi’ 
KiiMMBii) (192.’>), 10 Tax Can. 416, C. A. 

688a. Summary proceedings —Limitation of action 
- When time begins to run.) -On Deo. 19 a 

collector of taxes commenced Huuuuary pi*o- 
ceediugs to enhuco payment of an instal- 
ment of income tax payable “ on or before ” 
the preceding July 1. The llrst demand note 
m respect of the instalment m question had 
been ismicd on June 12. Tiio inagmiiuto 
dismissed tlie case on the giound tliwt the 
pciiod of Biv months within which the pro- 
ceedings slioiild Jmve been lornmcmccd ran 
from June 12: Hi hi: fuocc'cdings could 
bo comiiierKcd witluii six months from 
.fuly 1. -Mann v. Cleweh (1930), 16 Tax 
VvM. 307, 1). C. 


Part X. — Penal Provisions. 


642a. Penalties— Power to compound.]— Under 
1918 Act, s. 222 ( 1 ), the Conors, may compound 
any penalties, which in their opimon have 
been incurred, without any proceedings to 


( uforoc 8U( h penalties having been taken - 
A.-G. V. Johnstone (1926), 130 L, T. 3: 
10 Tax Gas 758. 


PART DC. SECT. 2, SUB-SECT. 8.— D. 

•n. JUmdenee-^Not hmUed to materUil 
before Board of Appeal.lrrVKDiSRAh 
Taxation Comk. v. Lbwis Bkbqsr & 
Sons (AuaTRAU4^ Ltd. (1927), 89 
C. L. B. 468.— AIW. 

Mobbau V. Fbdsrax. Taxation Ckum. 
(1926), 39 C. L. K. 65.— AUS. 

PART Dt. SECT. 3. 

684 1. Whether amaalble--mt oeHon 
for rdum of ihone^Aooeomeni levM 
in defied of mum.}— 1>R. XL N. 
SlNOllA V. SBCBlWABY Of STATE TOB 
INDU IN COUMCIL (1927), 1. L. R. 5 
Ban. 825.— DID. 

PART X. 


1 W. W. II. 507 ; 43 Oau. Crini. Ca«. 
271 ; 34 Man. L. R. 507.— CAN. 

J if. .J — An liifonua> 

tion under Income War Tax Act, 1917 
(0 28), a. 8, for falUng to make a return 
of Income within thirty days aftot 
demand made therefor. muHt bo laid 
within six montha from the day or dayn 
as to which aocnaed is oharked with 
being in default. Criminal Code. s. 1142, 
being appUcable thereto.— It. v. 
Meehan, 119251 2 D. L. It. U1 l 
(19251 1 W. W. R, 819 43 Can. Orlm. 

Cas. 325.— CAN. 

I ig. By *' pernm who ha» not 

made return " — Who i$ I —Whore on 
being charged for failing tc make a 
return after demand maile themtor, 
aomised satisfies the magistrate that 
he bad made a return when it was first 
duo, he is not a ” person who has not 
a reti^ ’* within Inouine War 
Tax Act, 1917 (0. 28), s. 8, A is under 
no liabtlwy for railing to make ano 
npen the demand. — R. 


BArrvits, 11925] 1 D. L. K. 72H ; (1925] 
I W W. it. 275 . 35 Man. L. It. 146. 

CAN 

J iv. - Appeal " Crlrrnnal 

cauae."] Ilesp havfuR pleaded jfiillty 
on an information laid for a bn ai h 
of Income War lax Act, 1917 (i 28), 
a. 8, the magistrate decided that Ik 
could impose a lesser p< unity than that 
imposed by scot. 9 (l), A his derision 
was affirmed on appeal lit hi 
special leave to api>cul t(^ the Bupn mo 
(5t. could not bo granted, the pioct4>ding 
being a '* oilrulual rauso ” within 
Supreme Ot. Act, s 30 It v lituLL, 

1 1926 J 2 D. L R. 57 . (1925] S. 0. R. 
59 ; 43 Can. Ciim Coo. 286.— CAN, 

sw. Procefdinge umlar Intome War 
Tax Act— By whom iasfifufed. l—R. v, 
Ed (N. B.) (1926), 47 Can. Grim. Cas. 
196 - CAN. 

sx. Avpealo—<logto,\ — R. v. ho 

(N. B.), (1927] 8 D. L. R. 826 . 48 
can. Crim. Cas. 246.— QAM. 
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Part XI. — The Super Tax. 

Notb. — By the Finance Act, 1927 (c. 10), 88 (1) (&), Super Tax ie replaced hySwr-Tax for the year 

102^30 <fir a^aequeni yeara. 


644r. Add, Annotation: — Ae to (2) Reid. Re 
Axmaghdale, Craig v. Armaghdale (1028), 44 
T. L. B. 239. 

646. Add. Annotation : — ^Reld. Re Hulton, Hulton 
V. Midland Bank Executor & Trustee, Ltd. 
(1930), 99 L. J. Ch. 310. 

646a. Nature of sur-tax.] — In every essential 
feature super-tax & sur-tax are the same tax. 
Re Hulton, Hulton v. Midiakp Bank 
Executor & Trustee, Ltd. (1930), 99 
L. J. Oh. 316 ; 40 T. L. R. 348 ; 74 Sol. Jo. 
283. 

646b. Party chargeable dying insolvent — Super tax 
due In respect of several years — To what 
years appropriation of payments made.] — Re 

Campbell, Commercial Bank op Scotland 
V. Campbell (1923), 10 Tax Cas. 585. 

648. Add. Annotaiiona Whitney v.i. R. 
Comrs., (1026] A. C. 37. Refd. I. B. Comrs. 
i). Pakenham, 1. 11. Comrs. v. Longford (1927), 
06 L. J. K. B. 882. 

640. Ad4 Citation : — 10 Tax Gas. 88. 

Add. Annotationa : — Refd. Biit, Potter & 
Hughes V, I. B. Comrs. (1927), 12 Tax Cas. 
970; I. K. Comrs. v. Pakenham, I. B. Comrs. 
tj. Longford (1027), 96 L. J. K. B. 882; 
Cockerline (W. U.) & Co. v. 1. B. Comra. 
(1930), 47 T. L. B. IS, 

654. Add. Annotationa :—Aa to (1) Refd. Whitney 
V. I. R. Comrs., [192({J A. C. 37. Generally^ 
Refd. I. R. Comrs. u. Pakenliam, I. R. Comrs. 
V. Longford, Gascoigne r. I. 11. Comrs., [1027] 
1 K. B. 594. 

661. Add. Citaiions;— [1920] 2 K. B. 240; 95 
Ja. j. K. B. 694 ; 134 L. T. 699 ; 11 Tax Cas. 
181. 

Add. Annotatio7i: — Reid. I. R. Comrs. v. 
Wright, [1927] 1 K. B. 333. 

662. Add, Citations : — 134 L. T. 754 ; 10 Tax Cos. 
351. 

662a. ,1— A CO. having a sum con- 

sisti:^ of accumulated profits standing to the 
credit of its reserve fund 6c being emiiowered 
so to dohy its arts, of assocn., passed resolu- 
tions that its capital sliould be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum 6c make it 
available for distribution among tlie share- 
holders as capital free from income tax, 6:; 
further resolutions pursuant to which the 
sum was applied in payment up of the now 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with on option to them either to accept the 
new shares so fully paid up, or to take their 
nominal value in cash. A shareholder having 
accepted the whole of the new shai'es oflei'od 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment: — Held: 
so far as the question raised was a matter of 


fact, it was concluded against the revalue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs. v. 
Blottf Inland Revenue Comra. v. Qreenwood, 
No. 663, & Inland Revenue Comrs. v. Fisher" a 
Executors t No. 664, the co. being dominant 
for all purposes, & the shares not bearing the 
character of income. — Inland Revenue 
COM318. V. Wright, [1927] 1 K. B. 333 ; 95 
L. J. K. B. 982 ; 135 L. T. 718; 11 Tax Cas. 
181, C. A. ; revag. S. C. sub nom. Inland 
Revenue Combs, v. Coke, Same v, Wright, 
[1026] 2 K. B. 240. 

Annoiaiion: — Distd. Parker r. Chapman (1028), 138 L. T. 729. 

662b. On amalgamation of company.] — 

Held : part of resp.’s income. — Inland 
Revenue Comrs. v. Roberts (1927), 13 
Tax Cas. 277, C. A. 

663. Add. Annotationa Apld. I. R. Comrs. v, 
Fisher’s Exors., [1026] A. C. 305; I. R. 
Comrs. V. Wright (1026), 05 L. J. K. B. 982. 
Distd. Parker V. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore v. I. R. Comrs. (1025), 10 
Tax Cas. 645 ; Martin v. Lowry, Martin v. 
I. H. Comrs., [1020] 1 K. B. 550; Baker v. 
Archer-Shee, [1927] A. 0. 844 ; I. R. Comrs. 
V. Lalgety & Co. (1029), 98 L. J. K. B. 642 ; 
Uimson v. 1. R. Comrs., [1030] 2 K. B. 246. 

664. Add. CUationa 10 ) 20 ] A. C. 396; 96 

L. J. K. B. 487 ; 134 L. T. 681 ; 10 Tax 
Cas. 302, U. L. 

Add. Annotationa FoUd. Whitmore v. I. R. 
Comrs. (1025), 10 Tax Cas. 045. Apld. I. R. 
Comrs. V. Wright (1020), 95 L. J. K. B. 982. 

664a. .] — A limited co. ap- 

propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent, debentures 
of the co., & (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
CO. All the ordinary shares were held by one 
of tlio directors. The dobentiu^s, all of 
which were issued to this shareholder, were 
redeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 duo on the 
debentmres was paid by the co. to the holder, 
interest being waived by him, & the co 
thereupon borrowed £72,600 from him at 
6 per cent, interest, a liability reduced to 
£33,117 by Juno 30, 1920 HeZd : the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentures. — 
WHmiOBB V. Inland Revenue Combs. 
(1925), 10 Tax Cas. 045. 
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665. Add, AnruAcdions : — ^Refd. I. B. Comrs. v, 
Fisher’s Exors., [1026] A. O. 395; I. R. 
Comrs. V, Wright (1926), 95 L. J. K. B. 082. 

666. For the existing paragraph substitute the 
following paragraph ; — 

Distribution of profits — Assets of company 
written up — Loans to directors written off.] — 
A partnership business was converted into 
a limited co. in 1910, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothel's, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid, ’hie co., having 
power to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent, interest, 
against which the capital assets were in- 
creased in value by £220,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lout was mainly provided by a bank 
overdraft. At a later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by wnting it off against the general 
reserve fund. Resps. having been assessed 
to super tax upon £283,000 ; — Held : (1 ) the 
loans were genuine loans, which gave rise to 
DO liability to super tax, oven if cancelled, 
except as to the £57,000 taken from profit & 
loss account ; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. remained liable to the co. to repay tlie 
whole amount of the £283,000 but worn not 
liable for any super tax thereon. — Hall v. 
iNLAKD Revenue Coirnis. (I92(i), 135 L. T. 
759; 11 Tax Cas. 24, 0. A. 

667. Add. Annotation ; — As <o (1) Consd. Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 

668. Add. Citations .-—OS L. J. K. B. 465 ; 42 

T. L. H. 239 ; 70 Sol. Jo. 300 ; 10 Tax Cas | 
235. I 

Add. Annotation : — ^Dbtd. I. R. Comrs. v. 
Pakenhom, I. R. Comrs. v. Ix)ngford, Gas- 
coigne V. I. R. Comrs., [1927] 1 K. B 
504. 

668a. Part retained by trustees —For payment 

of death duties.] — Applt.’B first husband, by 
his trust disposition & settlement, gave the 
whole of his property, real & personal, to 
trustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, & the management 
expenses of the trust, any legacies he might i 
leave, & an annuity to a niece, & subject i 
thereto, in the events which happened, the I 
trustees were to hold the whole of nis property t 
on trust to pay out of the free income thereof 
an annuity to his sister, & subject to the ! 
implement of all prior purposes of the trust, I 
the trustees were, as soon as convenient after 
his death, to convey all his lands & estates to > 
applt. in life-rent during her life, with ! 
remainders over to a series of heirs, & to hold 
the whole of the residue of his property in 
trust for her in life-rent during her life & on 
her death to the person then entitled to the 
landed estates in fee. In addition to all 
powers competent to them by statute or 
common law, testator conferred on bis 
trustees all powers of administration com- | 
petent to a fee simple proprietor, in 
particular, power to sell any part of bis 
property & to grant leases of any part of the 
heritable property. On the death of testator 


in 1919, heavy death duties became payable 
on the heritable estates, which were already 
heavily mortgaged. The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks shares. Ponding the realisation 
of such part of the heritable estates as, after 
necessary reductions of the charges thereon, 
would be sufficient to meet the remaining 
instalments, the trustees retained the estates 
ds the management thereof in their own hands, 
A: paid ap^Ht. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applt. was assessed to 
super tax for the year 1923-24 on the whole 
annual value of the estates as assessed to 
income tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal : — Held : applt. was assess- 
able to super tax for the year 1923-24 only 
on the amount of the free income actually 
receivable by her from the tnistoes for the 
preceding year, the trustees & not applt. 
being owners of the estates for the purposes 
of Sched. A. for that year. — Db Robbck 
(IjAdy) V. Inland Revenue Combs. (1928), 
13 Tax Cas. 346, II. L. 

Annotation: — Diltd. Shankn v. Inland Uovomio ComrH., 
I102U11K. B. 312. 

668b. — - - During minority.] — Apple’s 

grandfath('r left a shartt of his estate in trust 
for his son, applt.’s father, for life & after 
‘the father’s death in trust for the issue of the 
father in sucii shares dc on such conditions 
as the father should appoint: in default of 
aj»pointrm‘nt, in trust for those children 
equally who should attain the ago of twenty 
one. The father died in 1919. His will 
exercised the power of appointment men- 
tioned al>ove & provided, inter alia^ that tho 
propoity settled by tho will of the grand- 
father should on tho father’s death bo 
ilivided into as many shares as lie should 
have children surviving him, & that each 

l/l'UMI/ l/U lfU>y VUV JIIUUJJIU W WU UUUU ILNl' 

twenty years from tho fatiier’s death & after 
that period, if the ehild survived, to transfer 
the corjius to him absolutely. As tho result 
of Chancery proceedings witb reference to 
the father’s will tho ct. ordered, inter afia, 
tliat a certain sum 'per annum , should be 
jiaid to tho guardian of applt. out of tho 
income of his share in the grandfather’s 
estate, for his maintenance during minority. 
It was contended that this amount only 
should be brought into the computation of 
applt.’s liability to super-tax; — Held: tho 
income of tho share of tho estate appro- 
priated to applt. was all income of applt. for 
super-tax purposes.— 4HTERN v. Inland 
Revenue Comrs. (1929), 15 Tax Cas. 148, 
C. A. 

d70a. Partnership — Payments to widow of deceased 
partner — For use of firm name.] — ^A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, A goodwill, paying to the exors. of 
the deceased partner for this privilege 
the sum of £500 quarterly for a period of 
five years, ” after which it may be enjoyed 
without further payment.” One of the 
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pairfcnerB died, leaving one^balf of his reilduary 
estate in trost for his widow, applt. llie 
value of deceased’s share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly payments. 
These payments were duly made, at first in 
full, but later under deduc^on of income tax. 
Applt. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
— Held : the payments were income assess’ 
able to super tax. — ^SiaosiNTOSH v. Inland 
Bbvbnub Combs. (1928), 14 Tax Oas. 16. 

671a. Loans to controlling shareholder of private 
company No dividends declared.]— Applt. 
was the controlling shareholder of five 
private limited cos. Prom time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
* cos.' accounts as “ loans ” to applt. trading 
as such firm. Each of the cos. had power to 
advance money on loan, with or without 
stcurity, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
& no provision was made as to i epayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Oomrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax : — Held : there 
was ample evidence before the Comrs. to 
support their conclusion of fact. — Jacobs v. 
Inland Kbvenub Combs. (1926), 10 Tax 
Cas. 1. 

672. Add. Citation .—134 L. T. 408, 

672a. Arrears of Interest received by purchaser of 
bonds.] — ^Vhere a taxpayer purchases bearci* 
bonds, on which the interest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, imder 1918 Act, 
s. 6 (3) (r), part of his income for the year in 
which payment was received. — Lsioii v. 
Inland Bbvbnub Combs., [1928] 1 K, B. 73 : 
96L. J.K:.B.863; 137L.T.303 ; 43T.L.R. 
628] 11 Tax Oas. 590. 

AwwMten: — ^Beld. Simpson v. Manrloo’s ICxon. (1929), 14 
Tax Cos. 580. 

678. Add. Citatione .—136 L. T. 272 ; affd. (1928), 
139 L. T. 26 ; 44 T. L. R. 420 ; 72 Sol. Jo. 
239 ; 18 Tax Oas. 677, 0. A, 

673a. Income received by executor before assent 
to legacy.] — ^Under the will of bis father, who 
died m Aug. 1921, resp. was enUtled to a | 
specific legacy of certain shares in two cos. | 


Owing to difidoultiee in administration tho 
exois. did not assent to the legacy until 
June, 1924, it in the meantime dividende had 
been declared upon the shares in Feb. dt 
Aug. 1923, & in Mar. 1924, wMoh dividends 
were retained by the exors. until their assent 
in June, 1924. Reap, was assessed to super 
tax upon these dividends for the years 
ending .^r. 5, 1924, & Apr. 6, 1925, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a posiiion to require 
payiUent of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, Ho that he was 
wrongly assessed : — Held : the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, Ho resp. was rightly 
assessed. — Inland Revenue Combs, v. 
Hawley, [1928] 1 K. B. 678 ; 97 L. J. K. B. 
191 ; 188 L. T. 710 ; 13 Tax Gas. 327. 

678b. Income from share of residue — ^When resi- 
due ascertained.] — Applt. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital Ho income of the 
residue of his father’s estate, which consisted 
mainly of real property beavUy mtged. The 
will provided that the property was to be 
divided when the youngest cMd attained 
twenty-five, which happened in 1916, Ho not 
before, & that untU then the exors. Ho trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property Ho continued, from 
1916 to 1926, to apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, Ho payment of certain 
legacies Ho annuities was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1921, after which small annual 
pa^pnents were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920-21 to 1926-26 were made upon the 
applt. to include one-fourth of the income 
from the property, less annual charges, but 
without deduction for repayment of mtges. : 
— Held : so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to ^eir hands, 
the applt. did not enforce conveyance to 
himseu of his share of the residue. Ho there- 
fore the ^oome arising from his share was 
not bis income for super tax purposes. — 
Daw V. Inland Rbvenub Combs., Dufp- 
Dunbar V. Inland Rbvenub Combs. (1928), 
14 Tax Cas. 68. 

Ex 9M. A Disid. I. R. Coznn. v. Smith, (1930] 

1 K.« 71St 

678c. Question of fset.]— A testator by 

his win devised Ho bequeathed all bis real Ho 
personid estate to exors., whom he also 
appointed trustees upon trust to sell Ho 
convert, with power to postpone. Ho, after 
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M. Jneome received bp •etdor tinder 
volufOarv wtaemen^--l>edvefi(mt---ONl• 
0 ^nra by ihuteee.] — Held: only the 
inooine pedd over to the eetUor 
after payment of the outgoings by the 
troBtoes, with the appropriate add-on 


for inoome tax. was his Inoome for 
super tax purpoees. — I nlakd Rsvxnux 
O oMss. V. Hamiltok (Lord) or 
Dawll ( 1926), 10 Tax Oas. 406.— 
SCOT. 

, sb. Fret lift rent use <t enfopmtni of 

— " 


dS4 


foses paid bp frusftea.}— Reid .* the 
asseasmento made to inmude the out- 
soto paid by the tmsteee, ee Inoreaeed 
by the appropriate addltlen lor Inooine 
tax, were properly mode.— J>onaij>- 
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payment of his funeral Ac testamentary 
expenses, debts Ac legacies, to divide the 
residue amongst his ohildien in eqmJ shares. 
At the time of testator’s death the estate 
vras subject to mtges. of considerable amount, 
l^e ezonr* had from time to time made 
advances to the children, A were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on &, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the year ending Apr. 6, 1020, on income 
which included the sum so created to him 
in the preceding year, appealed against the 
assessment on the groimd that the residue 
had not as yet bemi ascertained, inasmuch 
as there was a mt^. on the estate for a large 
sum, which was still outstanding, & therefore 
that he had no income from testator’s 
residuary estate to which super tax could 
attach. The Comrs. held that in those 
circumstances they were precluded by IJaio 
V. Inland Revenue Comra.^ No. 673b, from 
holding that the residue had been ascertained, 
Ac they discharged the assessment : — Held : 
the question whether the residue had been 
ascertoined Ac the bequest assented to by 
the exors. was a question of fact to be deter- 
mined by the Comrs. Ac not by the ct. ; there 
was no rule of law that the mere existence 
of an outstanding mtge. prevented the 
residue from being ascertained ; the Comrs. 
had misdirected themselves in law in bolding 
that Daw*8 case. No. 673b, prevented them 
from coming to a decision on the facts, Ac the 
case must m remitted to them for a finding 
whether on the facts the residue had been 
ascertained so as to constitute a trust fund ; 
'also, Daw^a case. No. 673b, decided no 
principle of law, but was merely a decision 
on the particular facts of that case. — 
Iniakd Revenue Combs, v. Smith, [19301 1 
K. B. 713 ; 99 L. J, K. B. 361 ; 142 L. T. 
617, C. A. 


years, shortly afterwards extended for another 
year in consideraliion of reap, contributing 
i*141 towards further repairs, but it was 
agreed therein that the rent under any now 
lease should bo £140 per annum : — Held ; the 
sums paid by resp. for repairs at the beginninjg 
of his tenancy were capital expenditure, Ac 
the difterenoo between the net Schedule A. 
assessment on the house Ac the rent of £36 
actually paid under the lease formed port 
of his totiil income for super tax purposes. — 
Inland Hhvknue Combs, v. Fabgus (1926), 
10 Tax Caa. 065. 

Annotatiom Gonad. Shajiks r. I. 11. Coinra., [10291 1 K. B. 

342. Befd. 1. U. (^omra v. Mlllor, [1030) A. (\ 222. 

6740. Beneficial occupation — ^Rlght of residence in 
bouse rent tree.] — Shanks v. Inland 
Revenue Comes., No. lla, ante. 

674d. .] — Testator by his trust dis- 

positiun &> settlomont directed his truHf.eos 
to hold Ac reta.in iiis lands Ac ostaieH at M. Ar 
to pay all duties Ac burdens Ac the cost oC 
iHfipair Ac maiutcnanco Ar, in the event of his 
death without issue, to allow his wife " U> 
occupy tSc possess during her lifetime free of 
rent or taxe.s both landlord’s Ac tonaht’s ” 
the mansion-house of M. with the olllccs Ac 
furniture Ac other effects therein Ac the game 
on his ostatoH. 'restalor liaving died witliout 
isHur', his widow, undtT the terms of the 
trust, occupied the mansion-house Ac lands 
at M. during the yi‘ar ending Apr. 6, 1920. 

On an appeal by her lo the Special Comrs. 
against an additional a8HeHfjiii(>tnt» to super 
tax for the year ending Apr. 6, 1921, on a 
sum representing (a) the annual value of the 
mansion-house Ac iaiuis, Ac (b) cert^iin pay- 
ments by the trustees for rates Ac wages, the 
Comrs. upheld ttie ailditioual asHc>Hsment, 
but their determination was reversed by the 
First Division of the Ct. of Session as the Ct. 
of Exchequer m Scotland : —//cW : (1) as 

occupier in her own right of the mansion- 
lioiise Ac lands the widow was right.ly assessod 
on tile annual value of her free enjoyment as 


674a. Annual value of family mansion occupied 
under will.] — Held: the occupant of a family 
mansion, under the terms of a will by which 
trustees were given general powers of manage- 
ment of the real estate A a discretion to 
admit to the mansion the present occupant 
or certain members of his family during his 
lifetime, must be regarded as being in 
occupation under the will, Ac the profits Ac 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax. — Tollbmacjhb v. Inland 
Revenue Combs. (1926), 96 L. J. K. B. 766 ; 
136 D. T. 444; 48 T. L. R. 58; 11 Tax Cas. 
277. 

AnmoiaHona : — Conid. Shsinks v. I. R. Comrs., [1929] 1 K. B* 
242. Apmd. Sutton v. I. H. Comrs. (1939), 45 T. L. It. 
565. B«CA MlUor (Lady) v. 1. li. Comrs. (1930). 15 Tax 
Caa 25. 

674b. Difference between net Schedule A. assess- 
ment de reduced rental paid under lease.] — 
Beep, negotiated for a lease of a house at a 
rent of £135 per annum, but it was eventually 
agreed that if resp. would pay £683, which 
was necessary to put the premises in a fit 
state for habitation, a lease wonld be granted 
at a rent of £36 per annum. The sum of 
£683 was paid before tiie execution of the 
lease. The circumstances in which the rent 
was fixed at £35 per annum were not set out 
in the lease, which was for a term of seven 


lieing income liable to Huper tax. The 
liability of 11 occupier to super tax is not 
detennined by the question whether ho has 
power to let or otherwise to convert the 
annual value into money ; (2) the money 

paid by the trustees for rates was paid for the 
Dcneflt of the widow Ac ought to no included 
in her total income for super iax purposoH. — 
Inland Revenue (Jomjia. v. MhOiEB, [1930] 
A.C. 222; 99 L. J. P. C. 87 ; 142 D. T. 497 ; 
46 T. L. R. 207 ; 74 Sol. Jo. 138 ; sub turni. 
IVIiLLEu (Lady) v. Inland Revenue Combs., 
15 Tax Cas. 25, H. D. 

Annotation* : — GmcraUu, Conid. Fry t». SoJiBbury lIoiiBo 
Bttato, Lid., JouM V, (Tlty of London Jloal i’roporty C'u., 
U930J A. C. 432. Retd. BuUou v. 1. it. Conir*. (1929), 1 1 
Tax Caa. 062. 

674e. Profits of partnership — Executor of deceased 
partner beeomlng partner.] — Applf. was the 
eolo extrix. Ac residuary legatee of her late 
husband, who, until his death in 1916, was 
a partner in a firm. At the time of his death 
large sums were owing to the firm from 
residents in enemy countries, Ac by arrange- 
ment with the Inland Revenue those were 
allowed as bad debts, on the understanding 
that any sums received in respect of them 
should be brought into account for income 
tax as profits of the firm of the year in wlfich 
they were received. On hev husband’s 
death applt. became a partner in the firm. 
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In 1921 a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 6, 1923. By arrangement between the 
p^ners applt. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits : — HfUd : no part of the sum 
received in respect of the enemy debts formed 
any part of applt.’s total income for super 
tax purposes. — Lassen v. Inland Bevencte 
CoMRS. (1927), 188 L. T. 463 ; 18 Tax Cas. 
229. 

674f. Undistributed profits of company — ^Finance | 
Act, 1922 (c. 17), s. 21— Reasonable time ' 
Termination by liquidation.] — ^The share 

capital of a limited co. registered in 1922 was 
held by four persons, & the co. was a co. to 
which above sect, applied. In Feb. 1924, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximately £84,000, & 
'were presented at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& a liquidator appointed. The Special 
Gomrs. issued a direction to the co. that for 
super tax purposes the co.’s income for the 
yea^ ended Mar. 81, 1924, should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Oomrs. on aiipeal, but was restored by the 
Board of lleferees on a re-hearing. The 
contention of the co. was that above sect, 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend : — Held : the co., by going 
into liquidation while tlie “ reasonable time ” 
contemplated by the Act was still running, 
terminated that reasonable time, & that in 
view of tlie intended liquidation it would 
have been reasonable for them to have 
distributed tlie whole of the available income. 
— Sutcliffe (Lionel), Ltd. v. Inland 
Bbvenub Oomrs. (1928), 14 Tax Cas. 171. 

674g. What amounts to Income — Profits 

appropriated to endbwment policies.] — Applt. 
CO. was formed in 1918 as a private limits 
CO. by a husband & wife, who ot all times 
hold all its issued capital except five one- 
shilling shares. The objects for which it was 
established did not include the carrying on 
of any business to which the Assurance Co. 
Act, 1909 (c. 49), applies. Tlic only business 
that the co. carried on was the issuing of 
endowment policies & the management of 
the funds received by way of premiums for 
such policies. The only policies issued were 
a small number of policies issued to the 
husband A wife in 1918 A 1919, payable in 
1928 & 1929. After the surrender of certain 
policies in force only for a few months in 
1918 A 1919 tlie only poUoies remaining were 
four policies, the consideration for each of 
which had been ihe transfer in one amount 
to the co. as a lump sum premium, of National 
War Bonds of a face value equal to the 
amount assured by the policy, tinder these 
policies the co. undertook to repay the sum 
assured ** together with any bonus which at 
the time of payment will be attached to the 


policy.” There was no provision in the 
policies or in the co.’s amcles mving the 
policy-holders a title to any shore m the oo.’s 
profits. The co. each year “ appropriated ” 
to the account kept fat each of the policies 
an amount approximately corre^onoing to 
the interest on the bonds transferred as the 
premium for such policy A made correspond- 
ing investments, which were treated as held 
against the policy : — Held : the interest in 
question was income of the co. for the 
purposes of sect. 21. — ^Endowment Co., 
I/TD. V. Inland Revenue Combs. (1929), 
14 Tax Cas. 353. 


074h. Bums applied In repayment 

of share or loan capital or debt.}— A private 
limited co. was incorporated in Mar. 1916, to 
purchase from H. certain freehold A leasehold 
properties known as the C. Estate, subject to 
mt^s. owing thereon amounting to £238,000, 
which were vested in n., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co., 
who together with B[. were the directors of 
the co. The Arts, of Assocn. of the co. con- 
tained an article, No. 96, which provided that 
so long as any mtge. or chaige affecting 
any property of the co. shall remain out- 
standing A unsatisfied the net profits of the 
co. shall be applied in the discharge A satis- 
faction, so far as the same shall be available, 
of the principal moneys A the moneys secured 
by any mtge. or charge for the time being 
outstanding A unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.” There was also a deed poll 
executed by B[. in Nov. 1916, by which it 
was provided that the net profits of the co. 
should be applied, without any deduction 
for interest on mtge. debts to which he was 
entitled, in the dirohorge A satisfaction of 
the principal moneys A interest payable in 
respect of the mtge. debts mentioned in the 
sclted. to the de^ poll, to whicli H. was 
not beneficially entitled. These outstanding 
mtges. were afterwards taken over by H. 
No dividends had ever been paid by the co., 
but the mtges. had been reduced from 
£288,000 to £186,000, A the co. had also 
accumulated a reserve fund of £80,000. The 
Special Comrs. made a direction under 
finance Act, 1922 (c. 17), s. 21, which was 
confirmed by the Board of Referees, that for 
the purposes of assessment to super tax the 
actual income from all sources of the co. 
should for the periods ended June 24, 1924, 
1926, A 1926, respectively, be deemed to be 
the income of the members of the co. : — 
Held: (1) neither art. 96 of the Arts, of 
Assocn. of the co. nor the fact that no special 
resolution had been passed by the co. 
altering the requirements of that article pre- 
cluded the Special Comrs. from making a 
direction under Finance Act, 1922 (c. 17), 
8. 21 (1), that the co. had not distributed a 
reasonable part of its income to its members, 
A therefore the income of the co. should for 
the purposes of assessment to super tax be 
deemed to be the income of its members ; 
(2) the fact that Finance Act^ 1927 (c. 10), 
B. 81 (1), expressly provided that sums 
expended or applied in redemption or repay- 
ment of any share or loan capital or debt 
should be regarded as income available for 
distribution among the members of the co. ; 
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& therefore in terms applied to the present 
casOf did not preyenib such sums being 
regained as ayailable for distribution among 
the members of the co. under the generiu 
provisions contained in Finance Act, 1022 
(c. 17), 8. 21 (1) ; (8) where there has been 
no distribution by a co. among its members 
of a reasonable part of its actual income, & 
in consequence a direction has been made 
by the Special Comrs. under Finance Act, 
1922 (c. 17), s. 21 (1), that the actual income 
from all sources of the co. shall for the pur- 
poses of assessment to super tax be deemed 
to be the income of the members, the whole 
of the income of the co. & not merely that 
art of its income that might reasonably 
ave been distributed by the co. among its 
members, is to be treated as being covered 
by the direction of the Oomrs.— ^onviiiiE 
Estate, I/td. v. Iniand Reventte Comrs., 
[1930] 2 K. B. 893. 

674J. Direction by Special Commissioners 

— Construction of articies.] — Colviltj5 
Estate, I^td. v. Inland Revenue Comrh., 
No. 674h, ante. 

674k. Amount of Income affected.] 

Colville Estate, Ltd. v. Inland liEVENUK 
Combs., No. 674h, antf. 

6741. Sums expended by trustees — Upkeep of trust 
property.] — Appli. was the tenant for life 
of a mansion A land under a will which 
provided that the trustees should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed to super tax 
m respect of the sums so expended by the 
trustees j — Held : as applt. had had the 
benefit of the sums expended by the trustees, 
he was properly assessed to super tax in j 
respect thereof .-^UTroN v. Iniand Revenue I 


Combs. (1920), 46 T. L. B. 666 ; 14 Tax Cas. 
662, C. A. 

674m. Payment of rates.] — Inland Revenue 

Combs, v. Milx^, No. 674d, ante. 

674n. Dividends paid out of fund not assessed to 
income tax.]- Where a shareholder receives 
a dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the CO. in earlier years, which owing t(» 
the principles of measurement of income tax 
has not in fact been assessed to income tax, 
such dividend is not liable to assessment to 
the shareholder’s super tax.— Oimson v. 
Inland Revenue Comrs., [1930 1 2 K. B. 
246 ; 99 h. J. K. B. 532 ; 143 I.. T. 704. 

680. Add. Annoiaiions : —Hetd. Hnrtland r. Dig- 
gines, [1920] O. A. 289; Sutton v. I. R. 
Comrs. (1929), 46 T. L. R. 605. 

681. Add. AnnoUdion : Consd. Sutton v. 1. R. 
Conn'S. (1020), 14 Tax Cas. 002. 

681a. .] — Miphelham’s TRUSTincH v. 

Tniand Revenue C\>mrs. (1080), 170 Ji. T. 
Jo. 347, C. A. 

683. Add. Annoiaiiona: — Refd. I. R. Comrs. v. 
l*akenham, 1. R. Coral’s, v. Longford, Gas- 
coigne V. I. R. Comrs., [1027] 1 K. B. 504; 
Jones V. Wright (1027), 139 L. T. 43; Peirin 
V. Dickson (1920), 98 L. J. K. B. 083. 

684. Add. Ayinotatiom : — Apld. Perkins’ Exor. v. 
T. R. Comrs. (1028), 13 Tax Cas. 851. 
Refd. 1. R. Comrs. v. (Mlv of Buenos Ayres 
Tramways Co. (1004), lid. (1020), 12 Tax 
Cas. 1125. 

685. Add. Annotation Oenerally, Refd. I. B. 
i’ornrs. v. Pidcc’uliam, J. R. Comrs. v. Longford 
(1027), 00 L. J. K. B. 882. 

687a. .] — The oxor. of a deceased taxpayer 

appealed against super tax aBsessmonis which 


part XI. sect. 8, sub-sect. 3.— a. 

■t. Lump sum patd to retiring 
partner ,] — Ono of the partners of a 
firm havlnir retired, the partnership 
boBiuess was continued by ibo remain- 
ing partners, 8c tbe retiring partner 
received £1.500 ” in full satisfaction of 
his. whole share & interest In the profits 
of the year eurrent at the date of 
dissolution of the original partnonthlp,” 
8c It was further provldod that therd 
should bo paid to him guartorly ** out 
of the future profits of the business ” 
sums amounting to £600 for the first 
year. Sc diminishing gradually to £100 
for the fifth year : — HeM : (1) the 

£1,500 was not a share of the profits 
of the firm, but the price or considera- 
tion paid for a disohargo by the 
retiring partner of his eJaim to partici- 
pate in the profits of the firm prior to 
his retirement, 8c the agreement did 
not affect tbe asoortalnmeut of their 
share of tbe profits up to that date ; 
(2) the quarterly payments '* out of 
the future profits did fall to be taken 
into account in estimating their profits 
after that date. — Butbkrkokd v. 
ItTLASTt Bevenue Comrs., [10241 S. C. 
689 ; 10 Tax Cas. G83.— SCOT. 

PART XI. SECT. 8, SUB-SECT. 8.— B. 

f i. AnnuUjf d? income tax thereon .] — 
By on antenuptial marriage settlement 
a husband conveyed funds to trustees 
for payment of an annuity of £600 free 
of income tax to his %vlfe. Sc for pay- 
ment of the balance of the free income 
to himself. By a subsequent agree- 
ment, following upon divorce, the wife 
discdinged her clajms under the settle- 
ment, & the hnsband granted a man- 
date to the settlement trustees to pay 
an annuity of £600 free of tax to the 
wife, 8c the balance of tbe free income 


to bl msc'lf . The lul ontlon of 1 bo ogroc* ■ 
rnont was doelttrod to bo that Ibo wife 
should receive an absolnU-ly fieo 
annuity of £600, 8c tlio husband bound 
hlmseli to rollcv<j btr of Imoino tux 
thereon In the event of her bi lug found 
liable to pay ft - Ifthl. in funiputing 
the busbaiid’H Incouie for super tax 
he was ontitlod to deduct. In respeet of 
the annuity, hiicb a smu os would, 
after deduction of ln< omo tax, amoimt 
to £O0U ; 8c that rule 28 (2) did not 
Invalidate the payment of £000 in full 
to tbe wife, in rc^siioet (a) that the 
annuity was payable luidir tbe agree- 
irient out of net lueoiuo bebuiglng to 
the husband, wlilch had altfgul> borne 
tax, 8c (h) that the husband had under- 
taken that the wife could receive such 
a sum as, after deduction of tax, 
should amount to £ 600 . - IJutciiihon 
V. IKCAM) liEVUNUR COMltf)., I1080J 
S. C. 203 ; 15 Tax Cos. 80.- SCOT. 

•y. Allowance by father U> son — 
Finance Act. 1022, s. 20 (1).] —A father, 
who had paid a sum of money to Ids 
son. a marric<l man, of full age. under 
a gratuitous bond by which he hnd 
bound himself to pay to tiio son an 
annuity for a period of three years, 
claimed to deduct tbe sum in question 
in calculating the amount of his total 
income for super tax puri)OHes, on the 
ground that above sect, (r) applied 
to the case : — Held • the deduction 
was inadmissible, in respect that the 
income disponed fell exactly within 
the description contained in al)ove 
sect. (5), being for a period of less than 
eix years, 8c it must accordingly bo 
deemed to be the father’s huonic for 
super tax purposes. — Gillies « In la so 
Revenue Comrs., [1929} «. C. (Ct. of 
Bess.) 131.— SOOT. 

sz. Loss on purchase of shares in 
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other companies.]- Jii 1920 applt. co. 
was ineorpuratod In India & entoruU 
into agreement H with two EngliHh fos. 
what had promoted if & were at all 
tiincjM practically the only abaroboIderH, 
to jiurcbase from them a large bhiek of 
sburos in 11. f<ld., the eonslderatloii 
being tho allot mont to them of an 
equal nunibor of fully paid sharos of 
its. 200 each la applt. eo. Half tbe 
sbaros were to Im>, 8r wore, allotted 
Immodiutely ; tbe Kiigllsh eos. could 
retain tin* li. C . lAtl.. Nbares for 
3 years, 8c plo<lgn tbein to sec’ui'o 
their own liuhlllUeH. In 1923, no 
further sbarcH having been allotted 
8c no Jl. f'., LW., sbaros delivered, a 
Hupplemoutnl ugrwmeut was made 
under which tho KngJlsb cos. in 1924 
sold all tbe li. fi., Ltd., nbares, ibo 
price realised 8c dividends lielng 
erc'dlUsl to applt. co. ; It woe part of 
ibis agreement that the sbaien already 
allotted should satisfy the origluul 
purc’huHO conHlderatlon. In rosjietd of 
super tax for 1024 2'> under Indian 
Income Tux Act, 1922, applt. to. 
alh-ged that tbe trunsaotlon hmi 
resultetl In a loss to them which they 
wore entitled to dedmt from profits 
otherwise aeerulng. 'I’hoy rontended 
that in ascertaining tlic result of the 
Uaiisut’iion the allotb*d shaies must l»o 
taken at tboir normal value of Us. 200 
eocli. It was found by the com- 
mlsslonor that In 1920 cuih sburo In 
applt. CO. WHS worth Us. 98: — Ilela : 
no loss was proved us the English cos- 
were liable to applt. eo for the amount 
by which tbe sum rt‘allsed was loss 
than the nominal value of the allotted 
shores. — Truhtees CJokp.n. (India), 
lyre. V. CoMMUSsiovER OP iNroMB Tax 
(1930), 57 L. K. Ind. App. 152, P. C - 
INO. 
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had been made on deceased in respect of his 
wife's income &om settled funds & from 
certain s^res. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Sub> 
sequently he had charged his life interest in 
the settled funds, thereby forfeiting it in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares which 
had become practically vmueless were sold 
by the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the equity of redemption. In 
1920 the shares again became very valuable, 
& the trustees, to whom the £11,000 was still 
owing, issued an originating summons to the 
parties interested, & as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount 
by which the wife’s aggregate income from 
the settled funds & the mortgaged sharra, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4,000. 
The whole balance of the debt to the trustee 
was thus paid off within fifteen months & 
deceased’s exor. contended that the surplus 
inoome so applied should be deducted from 
the wife’s total income in computing the 
deceased’s liability to super tax : — held : 
the surplus inoome of the wife appropriated 
by the trustees formed part of deceased’s 
Income for purposes of super tax —Perkins’ 
Executor v. Inland Revenue Comrs. 
(1028), 13 Tax Gas. 861. 

601a. Or settlement.] — Where 

trustees of a settlement sot apart certain 
sums annually for the maintenance ot an 
infant beneficiary & allow the balance of the ' 
income to accumulate, the income that is 
being accumulated is “ receivable ” by the 
infant within 1018 Act, s. 6 (3) (c), he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual total income 
of the infant, or in respect of a total income 
limited, os regards the particular trustee or 
guardian, to tliat income with which the 


trust or guardianship is coneansd. — ^I exaed 
Revenue Oobcrs. v, Longford (Gountbsb), 
Same v. Paebnhaic, [1928] A. 0. 252; 97 
L. J. K. B. 488; 189 L. T. 121 ; 44 T. L. R. 
410; 18 Tax Oas. 678, H. L. 

691b. ChargeabUlty of gaardtan of minor.] — 

Inland RbvIbnue Oomrs. v. Longford 
(Countess), Same v. Pab39nhav, No. 691a, 
ante. 

696a. .] — ^By his will testator bequeathed 

to his wife an annuity of such a sum as, 
after allowing for income tax at the higdiest 
rate for the time being for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £8,500, & directed 
that there should be no apportionment of 
super tax between the annmty & the rest of 
his wife’s income, but that the whole of the 
super tax payable by lus wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity paid by his 
trustees : — Held : the trustees were not liable 
to repay to the annuitant out of residue 
a sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a super taxable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income, 
the trustees would thus have to pay the super 
tax payable on a total Income of £6,200. — 
Re Abmaghdale (Lord), Oraig v. Armagh- 
DALB (Lady) (1928), 44 T. L. R. 289. 

AnnokUton : — Reid. Fleetwood • Hesketli v. Fleetwood 
Heaketb. ri029] 2 K. B. 55. 

697. Add. Annotations : — Refd. Whitney v. I. R, 
Comrs., [1926] A. C. 37 ; I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 

700. Add. Annotation: — ^Refd. Oowdray (Vis- 
countess) V. I. R. Comrs.* (1930), 15 Tax Cas. 
256. 

700a. .]— CowDRAY (Annie, 

(Viscountess) v. Inland Revenue Comrs. 
(1930), 16 Tax Cas. 266, C. A. 
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INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 


4 . 


Part I. — Nature 

After this case add 

Eiemption from income tAx.]—See Income 
Tax Act, 1918 (c. 40), s. 80 (4), & Bbnstbd 


and Objects. 

r. Midland Datet Faambrs, Ltd., Sooibtt, 
Income Tax, No. 483c, ante. 


Part V. — Membership, 


85. Add. Annotation : — Refd. Rc Burradon & 
Coxlodge Coal Co., Martin’s Bank, Ltd. v. 
The Co. (1030), 23 B. W. C. 0. 7. 

44. Add. Annotationa : — As to {!) Overd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc., [1027] A. 0. 70. Consd. Hole 
V. Gamsey, [1930J A. 0. 472. 

46. Add. CiUUiona: — ajfd. avb nom. Biddulph & 
District Agricultural Society v. Aohi- 
cultural Wholesale Society, [1927] A. C. 
76 ; 96 L. J. Ch. 676 ; 136 L, T. 103 ; 42 
T. L. R. 761. H. L. 

Add. Annotation: — Expld. & Distd. TIo]<‘ v. 
Gamsey, [1930] A. 0. 472. 


45a. Necessity lor assent.] - Vn alteration in 

t!u‘ rules of a Society regisl^ored under 1893 
\ct, requiring members of the Society to 
Hubscribe for additional shares m not binding 
on members wlio have neither voted for the 
alteration nor otherwise assented to it ; 
consequently, such members cannot be 
placed on the list of contributories in tlio 
voluntary liiiuidntion of tlio Society in respect 
of such additional hliares. - Hole v . (1 arnsey, 
[1930] A. 0. 472 ; 99 L. J. Ch. 243 ; 143 L. T. 
1.63 ; 40 T. L. K. 312 ; 74 Sol. Jo. 214, U. L. ; 

8. (5. mth ntmt. Re Wilts & Somkiwet 
Farmers, I/td., [1929] 1 Ch. 321, (*. A. 


Part VII. — Disputes. 

57. Add. Annotation: — Aa to (2) Refd. Biddulph & District Agricultural Soc. v. Agricultural Whole- 
sale Soc., 11927] A. C. 70. 


PART VI. SECT. 2. 

•t. Power to borrow — KesMcied by 
rwtea.]— Where the niles of u sonety 
rexlstereU uiidei Industrial & Provident 
Sooietiea Act, 1908, which has no 
implied power to borrou money, 
anthonso only borrowing by tukiuK 
deposits or on bonds, borrowing by 
means of debentures is uuauthorlbod 
& tiUra vtrrs.— S aplbr v. Auckland 
Co-operative Society, Ltd., 119261 
N. Z. L. II. 84.— N.Z. 

■k. Duty of lender .] — A person 

proposing to lend money to a society 
registered under Industrikl & Provident 
Sooietles Act, 1908, must satisfy him- 
self as to its power to borrow. 8c must 
see that the loan which be is about to 
make Is within the limits of that power. 
— Sadler v. Auckland Co-operative 
SOOIXTY. Ltd., [1626] N. Z. L. R. 
84.— Nji. 


sm. Power to lend — Rwed crtdiie 
toeietv .] — ^A rural credits society In- 
corporated under Rural Oedita Act, 
C. A., 1924 (c. 173), has no power to 
lend money directly, but merriy power 
to guaranty loans, 8c a loan made by 
the society cannot give It a lien or 
obaige under the Act — ^R obun Rural 
Grrditb Socibtt V. Newton, [1927] 
1 D. L. R. 166 ; 36 Man. L. R. U7 ; 
[1626] 3 W. W. K. 666.— CAN. 


PART X. 6B0T. 1. SUMBOT. 1. 
Eg. CaneeIlaNono/fvpMrp.}-<>Theot. 


will make an ouler to wind up a society 
registoied under 1893 Act, notiNlth 
Htundlng the canceilatioa of iho 
registry undui sect. 9 of that A<t. 
— Ite Vah mit OMRU C o-opkiiai i v v 
SOCIEIY, [1920] I. K. 2.38.- -m. 

PART X. SECT. J, SUB-SECT. 3. 

61 i. Wfw are conirUnUonea — 
LiabilUy on loan guarantee eharia — 
Camputsory allotment.}— Tho F. Co- 
operative Agricultural Hwioty, Ltd., 
was incorporated 8c reglsU^red under 
Industrial 8c I'rovJdeut Hocieties Art, 
1 803. The committee were empowered 
by the rules of the society to obtain 
loans ** to an extent not exceeding 
such amount as may bo authorised by 
a general meeting.** The rules further 
provided that, tor the purpose of 
securing advances, the society might 
issue to every member such number of 
loan guarantee shares of the nominal 
value of fil each as would l>e equal to 
the number of ordinary shares held 
by each such member, & that each 
member should be bound to apply for, 
8c accept, allotment of such loan 
guarantee shares when making applica- 
tion for ordinary shares, when the 
allotment of the ordinary shares of 
the Society took place, no loan 
guarantee snares were then issued or 
applied for. In oonsequenco of losses 
which the sodety incurred, tho com- 
mittee found it necessary to obtain a 
honk overdraft amounting to £1.700. 


Hubsnqncnt iiading ptoviHl uiisuilchm- 
fill, 8c in tho year 1026 seven members 
of tho oonunlttee giivo their peieunal 
guatonieos to tho N. Bonking Co.. 
Ltd., in ros|N)cl of the society’s In- 
ti ebt^mws. Notice's wore sent out 
convtmliig a special motding of the 
society 8c intimating that inombeni 
would asked to apply for loan 
guarantee siiarcs, 8c that, failing 
applh atjons, such shares would l>e 
issued to members to the extout to 
which they wore obliged to ocropt tha 
I same. ’Ihis meeting was held, no 
apnUcatlons for loon guarantee shares 
bt'ing received, such Muaros were forth- 
with allotted to memberH in accxirdanco 
with the terms of the notloe convening 
tho meeting. An order for tho winding 
up of the society was made, 8c the 
oidet clerk included la the list of 
contributories the names of tJie 
persons to whom loan guarantee 
shares had been allotted. The 
inembeni affected moved to vary 
the chief clerk’s oeHUloaic on the 
ground that they had been wrongly 
moluded in the list of contributories : — 
Reid : the liability of ouch member to 
accept loan gaai^tee sbaree was on 
orUpMl liablOty from the time of bis 
I Joining the society, 8l applts. were 
liable, as oontribntorics, in respec^ of 
the loan guarantee shares allotte d to 
them.— /te Fobkolen cJo-Operativr 
AOR icuLruRAL BociBrY, Ltd., [1630] 
N. I. 111.- IR. 



Cases 85-~-878. 


English and Empire Digest Supplement. 


INFANTS AND CHILDREN. 


Part III. — Civil and Legal Capacity and Disabilities. 


85. Add. Annotation : — Generally^ Mentd. Jie Mills, 
Mills V. Lawrence, [1930] 1 Ch, 664. 

42a. .] — Re Keane, Lumley «. Des- 

BOBOUGH (1871), L. R. 12 Eq. 116 ; 24 L T. 
780 ; 19 W. R. 1026 ; svb nom. Re Keane, 
Xte Lumley v. Desbobough, 40 L. J. Ch. 
017. 

Annotations : — Mentd. BuUey v. Bulloy (1878), 8 Cb. D. 479 ; 


CbarJton v. Charlton (1883), 52 L. J. Ch. 971 ; Greer v. 
Youner (188^, 24 Ch. D. .545 : He GlanvUl, Ellis v. Johnson 
(1886), 31 Cix. D. 532 ; Mlchell v. mohell, [1891] P. 166. 


62. Add. Annotation : — Refd. Re L. A. & B. F. M., 
Official Receiver v. The Debtors (1026), 96 
L. J. Ch. 268. 


101. Add. Annotation : — Reid. Ra MUls, Mills v. 
Lawrence, [1930] 1 Ch. 664. 


' Part V. — 

145. Add. An noiaium : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

149. Add. Annotation : — A a to (2) Consd. Express 
Daily Co. v. Jackson (1929), 09 L. J. K. B. 
181. 

160a. Contract for exchange of chattels.] — ^A con- 
tract for the exchange of chattels entered 
into by an infant is a contract for goods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 874 (c. 62), 
s. 1. But an action by an infant plfcf. for the 
recovery of a specific chattel transferred to 
deft, under such a contract will not succeed, 
unless pltf. can show a total failure of con- 
sideration. The some principles apply in 
such an action as in an action for the recovery 
of money paid under a void agreement. — 
Pearce v. Brain, [1929] 2 K. B. 310 ; 98 
L. J. K. B. 669 J 141 L. T. 204 ; 45 T. L. R. 
601 ; 73 Sol. Jo. 402 ; 03 J. P. Jo. 380, D. 0. 

194. Add. Annotation Skipp v. Kelly 

(1926), 42 T. L. 11. 258. 


Contracts. 

207. Add. Annotation : — ^Apld. Pearce v. Brain, 
[1929] 2 K. B. 310. 

207a. Chattel transferred under void contract 

of exchange.] — P earce v. Brain, No. 160a, 
ante. 

209. Add. Annotation : — Refd. Pontypridd Union 
Grdns. v. Drew (1926), 90 J. P. 169. 

210. Add. Annotation Consd. Pontypridd Grdns. 
V. Drew (1926), 96 L. J. K. B. 1030. 

213. Add. Annotation: — ^Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 

216. Add. Annotation : — Refd. Jones v. Great 
West(>rn Ry. Co. (1030), 47 T. L. R. 39. 

270a. Flying Instruction— Infant law student.] — 

Hamilton v. Bennett (1930), 94 J. P. Jo. 
136 ; 74 Sol. Jo. 122, D. C. 

347. Add. Citahona 95 L. J. Ch. 258 ; [1926] B 
& C. K. 19. 


Part VI. -Misrepresentation as to Age. 


363a. S. P. BARTLETr v. Wells (1862), 1 B. & S. 
836 ; 31 L. J. Q. B. 67 ; 5 L. T, 007 ; 26 
J. P. 228 ; 8 Jur. N. S. 762 ; 10 W. R 229 ; 
121 E. R. 024. 


Annotations : — FoUd. De Buo v. Foster (1862). 12 C. B. N. S. 
272. CoDid. MUlor v. Blanklcy (1878). 38 L. T. 527. 
Refd. Brino V. Q. W. Ry. (1862), 2 B. & S. 402 ; Satiadrey 


V. Mlloholl (1863), 9 Jur. N. S. 968 ; Leallo r. Shelll, [19141 
3 K. B. 607. 

373. Add. Annotations : — Refd. Re L. A. &> 
B. F. M., Official Roceher v. The Debtors 
( 1926), 05 L. J. Ch. 258. Mentd. Rc Llanover 
S. E.. [1026] Ch. 626. 


PART V. SECT. 2. 

M. Life insurance.] — Under Sns- 
katchewan Insurance Act, 1925, c. 20, 
of 1924-25, 8. 175. a contract for Hfo 
insurance ontci'od into by an Infant 
over 16 years old is fully biudlusr on 
Idm, even thonirh his proinissorj' uoto 
is aooopted as conditional payment of 
the first premium. He is not , however, 
liable on the note. — W bstkkn Life 
Assukanok Co. v. Aumstboxu, [1928] 
2 W. W. R. 49.— CAN. 


PART V. SECT. 4 . SUB-SECT. 2. 

183 vH. .] — SuBPAiU) r. 

Brunrr (1916), 19 D. L. K. 869 ; 31 
W. li. K. 721.— CAN. 

PART V. SECT. 4, SUB-SECT. 8. 
b. On appeal, 15 O L. R. 53. 

PART VI. SECT. 1. 


PART V. SECT. 8. 

142 ii. .] — iMTERiAi. Bank 

OF Canada v. Reid, [1928] 3 D. L. R. 
198.— CAN. 

k. On appeal, 28 Man. L. R. 229. 


360 viii, . ) — Held : a minor, who, 

by falsely representiux lUmself to bo a 
major, has induced a person to enter 
into a contract, is not estopped from 
pleading his minortty to avoid tho 
contract. — K han Om. v. Lakxia Singh 
(1928), I. L. R. 9 Lab. 701.— IND. 


PART VI. SECT. 2, SUB-SECT. 2. 

376 ill. .] — Whore an infant has 

obtained an advantofire by falsely 
Ktatin^ himself to be of full age, equity 
will restore his iligotten gains U. roloase 
tho party deooivod from obligations 
or acts in law Induced by the fraud. — 
K I'M Alt OANQANA.VD SlNQB V. MaHA- 
K.VJAJI Sir RAAnceuwAR Singr Baha- 
dur (1927), I. L. R. 6 Pat. 388.— IND. 

376 iv. .] — Held : a minor, who 

has entered into a contract by means 
of a false representation as to his age, 
thousrh not liable under the contract, 
may, in equity, bo required to return 
the benefit he hoa received by making 
a representation as to his age. 
whether ho be a deft, or pltf. — K han 
Guii V. Lakha Singh (1928), I. L. R. 
9 Lob. 701.— IND. 
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V(d. 3CXV11L— Infante. OaM 48»-7Ua. 


Part VII. — ^Torts. 

Hawuby V. AuiXANDBit (1930), 74 Sol. Jo. 247. 


Part VIII. — Property. 


438. Add, Anrwiatian : — ^Mentd. Re Silva. Silva » 
Silva, [1929] 2 Ch. 198. 

454a. .V-Salsburyv. Bagott ( 1077 ), as 

reported in 2 Swan. 603 ; 36 B. E. 745. 

Annotations : — Conid. Field v. Moore. Field v. Brown* 

538a. Right to seU timber.]— Mason v . Mason 

(1724), cited in Amb. at p. 371 ; Mos. at 
p. 224 ; 27 B. R. 246. 

AnnotaHon : — Cooad. Tollit v. TulUt (1759), Amb. 370. 

557, Add, Annotation: — Reid. Tlio Favernos 
[1926] P.185. ^ 

575. Add, Annotation : — Mentd. Re Silva. Silva v 
Silva, [1929] 2 Ch. 198. 

657a. .]— IlASTiNQS V. Orde (1840), 11 Sini. 

205 ; 69 E. R. 853. 

Annotations: — Mentd. Evans o. Carrlntfton (1859). 1 John. 

& H. 598 ; Meredyth t>. Morcdyth, 11895J F. 92. 


666. Add. Annotatio7i : -QencraJly, Refd. Kepublica 
de Guatemala r. Nuner., [1027] I K. B. 609. 

669a. Covenant to disentail Si resettle — Ineffective 
as resettlement.] — Nigiitinoalk v . Ferrbbh 
(Bari.) (1733), 3 P. Wms. 200 ; 24 E. E. 1031 . 

Annotatitm : — Reid. 'L'arlotou v. Liddell (1851). 17 Q. 1). 390. 

685a. Not acceptance of Jointure.] — I ^uoy v, 

Moore (1730), 4 Bi-o. Pari. Oas. 343 ; 2 E. R. 
232, n. L. 

731a. Settlement with sanction of court — Effect 
of.] — A settlement made witli the sanction 
of the ci. on the marriage of an infant, of 
certain funds alleged to I'opresent the infant’s 
share under a will : — JJeld : not to operate 
as a confirmation of prior dealings by the 
trust ees of the will. — Z amuaco v. Cassavetti 
(1871), h. J{. 11 Eq. 439 ; 24 L. T. 770. 

Annotations ; — Mentd. Dowblnsrlu r. Trotter. Trotter v. 
Tjottcr (1872). 20 W. R. 791: Tlu»mHon v. 8. K. lly., 
S. K. By. V. TliomHou (1882), 30 W. II. 537. 


PART VII. SECT. 1. 


•f. Oeneral rule.]— An infant Ib liable 
for his torts of all kinds, tfe the toudor- 
uess of his aero is immaterial, except 
when tho action is founded on luulico 
or want of care. — Continkntai. 
Guaranty Coutn. of CA.VAnA, Ltd. 
V. Mark (B. C.). fl92CJ 4 D. L. R. 707 ; 
[1926] 3 W. W. It. 428.— CAN. 

381 1. Tori independetU of contract • 
Infant licUile .] — An infant who sells 
goods, of which ho Is In possossion 
under a lien agreement. Is liable in 
damages for tho oonvorsiou, since It is 
not a wrong connected with the 
contract. — ^McCalluxi v. UncUAK 
(Alta.), [1928] 1 W. W. R. 137.— CAN. 




— .] — A father, who negligently 


left a shot gun Sc shells whore they were 
accessible to his clevcn-ycar-old Ron : 
— Held : liable in damages to infant 
pltf., who was injured by the disohurge 
of the gun in tho hands of the sun. 
The fact that tho mother of pltf. might 
have prevented the accident did not 
prevent recovery against tho father & 
son by pltf. — B lack v . Huntkk, [1925] 
4 D. L. R. 285 ; [1925] 3 VV. W. R. 
393.— CAN. 


q ii. .] — A father is not re- 

sponsible at common law for tho 
torts of bis infant child, committed 
without his knowledge, consent or 
sanction, & not in the course of his 
employment of tho child. — Bobby v. 
CnODiKER, [1928] 3 W. W. It. 392.— 
CAN. 

eg, LidbUity of stranger.] — Pltf. was 
injured by a bullet from an alr-rlfle fired 
from a window in deft.’s bouse by a boy 
of fifteen years, a friend of doft.% four- 
teen years old son : — Held : on the facts 
negligence on the part of deft, was not 
shown, &he could not be mode liable for 
the wrongful act of the boy. — Monte- 
SANTO e. Dl Ubaldo, [1927] 3 D. L. R. 
1045 ; 60 O. L. R. 610.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. -- 
C. (a). 

0 1. .]_ Held: tho estate of an 

Infant, being an OHtato tivll in posscHsion. 
could be sold under R. S. O. 1877, 
c. VM.— Ite OlLlY (1895), 20 O. It. 355. 

—CAN. 

•h. Eicrution of conreyaiu'e by infant 
— Application ~ • IJy pt tUion. 1 — ff#* 
MiUJ4, OWKN V. t'AMPIIULJ. (185J), 1 
Gr. 030. -CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. - 
C. (b). 

■j. I'ower to order sale- On a/nUica- 
tion of official y lardian - In fondosnre 
action .) — Tho rights of InfantH are 
protected Ac reprownted by the oflleial 

S ruurdian, who. In forecIoHure at’tlons, 
las the light to ask for a sale by the 
ct. in case he deems it in the interest 
of tlio infant, while In England no 
olllolal is \este(t with tho like powers. - - 
Kemp V. IJEATriK, [19291 1 D. L. R. 
55 ; 63 O. I.. 11. 170.- CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

r i. .1 — A conveyance of land or 

mtgo. mode by an infant is not 
absolutely void, but voidable. — MiLm 
V. Davis (1860), 9 C. 1\ 510. -CAN. 


PART VIII. SECT. 3, SUB-SECT. 2. 

460 ii. L’lriBO.voELHi. V. 

The Kino (1917), 16 Exch. C. R. 19C. 
—CAN. 


PART VIII. SECT. 4. SUB-SECT. 1. 

472 I. Person entering liable account 
to infant — Whether applicable to tenant 
in eom»i4wt. ] — The general mlo in 
equity, that an infant is entitled to 
treat a person, who takes jMisewssion 
of his estate, as bis bailiif or agent, 
applies to a case where tlio party in 

K issossion is a tenant in common with 
e infant, although there bos not been 
any ouster or exclusion of the infant, 
or any denial of his title. — Couim'ikb 


r. UOUKOIEU (1879), 26 (Ir. 307. CAN. 

PART VIII. SECT. 4, SUB-SECT. 8. 

tk. P'yht to riceivc Insitrance moneys 

Whether bond or si canty required. )• - 
A guardian, appointed or coustituted 
by Domestic’ lletutiotiH Act, 1927, 
('. 5 (Alta.), is unthorised to receive 
Ac manage Insuraiieu moneys payable 
to the infant tV to give a valid (liscbargo 
therefor; A. \\ben Hueh money or pro* 
jterly is rtc’elved without ooilnu, tho 
guard tan is not roqnlrod to fiinilHh 
u bond or otbep Beenrlty, there being 
nothing in said Aot anthorlsiug tho et. 
to require said guardian to give security. 
If, however, tho guardian Is fon-od to 
bring an (leilon In order to obtain the 
Juom*y, tho prac't'co of tho et. would 
reennfro the money to ho paid into et. 
snbjec't to Its order. A security would 
prtibably bo required before tuo pay* 
iiiont over to tho guardian. — He, 
DoMJVirin Uei.ationh Act, 1927, He 
iMTLKAimKK. 11928) 4 D. L It. 821; 
[1U2H1 3 W. W. R. 32:i.--eAN. 

PART VIII. SECT. 8, SUB-SECT. 2.— 
B. (a). 

»1. liy inoihtr purjiorting to act as 
guardian —Hint accepUd after infant 
attained majority .) — WJicre a liindu 
married woman with her two major 
sons A she purporting to aot us guardian 
for her tldrd boii, an infant, granted a 
lease of a certain property of which she 
woH in posaoBsiuu, for 21 years with a 
eoveuant for renewal fccr another term 
of 1 0 years, & tho infant, after attaiuiug 
majority, ratified the lease by oeeoptlug 
vent'.— Held: tho mother, who w^ 
not the guardian, could not enter Into 
any contract on behalf of tho infant 
which would bo binding on him : A 
OH the contract was vuhl as regards the 
infant, it could not bo made good by 
ratification. — M auendka Nath Ski- 
mam V. Kailakh Nath Dab (1937), 
I. L. R. 55 Ualo. 841.— IND. 
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Part X. — Maintenance and Advancement. 


SIO. Add, AnnotabUms Consd. Hyman v, Hyman, 
[1629] A. 0. 601. Raid. H. v, H. (1628), 
97 L. J. P. 84. 

881a. Ascertainment of period of twenty-one 
years.! — ^Testator, who died in Nov. 1863, 
gave nis net residue, subject to certain life 
annuities which did not exhaust the income, 
in trust for a bachelor’s childron who should 
attain twenty-one, with a gift over in default. 
In Mar. I860, the judge ordered the sui^lus 
income to be accummated for twenty-one 
years from testator’s death, i.e., until 
Nov. 6, 1914, or until the bachelor’s previous 
death without leaving issue. During this 
twenty-one years’ period the bachelor znarried 
ds died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living were entitled to 
maintenance under Conveyancing Act, 1881 
(c. 41), 8. 43 (1), but that notwithstanding 
sub-sect. 2 any income not so applied passed 
as on an intestacy. In July, 1627, the elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
Law of Premerty Act, 1926 (c. 20 , s. 166, the 
order of Nov. 1614 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety : — Held : (1) the effect of 

sect. 166 was that the years of minority 
accumulation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining that period, the 
income of the younger cliild^s contingent 
moiety must in the first place bo applied for 
her maintenance under Conveyancing Act, 
1881, s. 43 (1), & the balance could be validly 
accumulated imder sub-sect. 2 ; (2) quite 

apart from sect. 166, the moment the elder 
cmld attained a vested interest as a member 
of the contingent class, there could be no 


question of intestacy as to any part of the 
capital or income . — Be Mabeb, Wabd v, 
Mabbb, [1928] Oh. 88 ; 97 L. J. Oh. 101 ; 
138 L. T. SIS. 

838. Add, AnnoiaHone : — ^Dlstd. Be Beade-Bevell, 
Grellin v, MeUing, [1930] 1 Ch. 62. Refd. Be 
Baine, Tyerman v, Stansfleld, [1929] 1 Oh. 
716 ; Be Fulford, Pulford v, Hyslop, [1980] 
1 Ch. 71 ; Stem v, I. B. Oomrs. (1980), 16 
Tax Oas. 148. 

985. Add, AnnoUdion : — ^Mentd. First Garden City, 
Ltd* V. Bonham-Oarter, [1928] Ch. 63. 

1006a. Whether limited to ehlldren living at 

date of will.] — FzubemantIiB v, Taylob 

(1808), 16 Ves. 868 ; 88 B. B. 791. 

1057. Add, Annotedion : — ^Dlstd. Be Beade-Bevell, 
Crellin v. MeUing, [1930] 1 Oh. 62. 

1068a. .] — Testatrix, who died after 

the commencement of Trustee Act, 1926 
(c. 19), by her wiU directed the trustees 
thereof to set apart a specific sum, to accumu- 
late & capitalise the income thereof, imtil A. 
should attain the a^ of twenty-one years ; 
A, if A. should attain that age, then to pay 
to her the income of that sum during her^e 
A after her death to hold, the capital sum 
in trust for her children: — Held: as the 
trust for A., for a contingent interest for her 
life, did not carry the intermediate income, 
the trustees had, upon the proper construc- 
tion of Trustee Act, 1926 (c. 19), s. 31, no 
power to apply that income towards A.’s 
maintenance. — Be Bbadb-Bevkll, Cbelun 
V, Mbixing, [1930] 1 Ch. 62 ; 99 L. J. Ch. 
136 ; 142 L. T. 177. 

1059. Add, Annoiaiione : — Consd. Be Baine, Tyer* 
man v, Stansfield, [1929] 1 Ch. 716. Distd. 
Be Beade-BevoU, Crellin v, MeUing, [1930] 
1 Ch. 62. 

1060. Add, Annotation: — Distd. Be Beade-BeveU, 
CreUin v, MeUing, [1930] 1 Ch. 62. 


PART X. SECT. 1. SUB-SEOT. 1.— A. 

757 il. .l—It is the father’s 

duty to znaJatain & eauoate his ohildrou, 
who are incapable of supporting them- 
solTos, &. although tho law has always 
rooognlsed this duty, civil ots. hove 
no direot means of enforcing this obliga- 
tion so as to compel him to uialutaln 
them out of property in whloh they 
have no Interests. — W alter v. Waltii.k 
(1027), 1. L. 11. OS Calo. 731.— IMD. 

PART X. SECT. 1. SUB-SECT. 1.— 
0. (a). 

788 V. Medical tervicea 

rendered p atepaon,] — Wiixlams v, 
CLARK (11)27), SO W. A. L. R. 11.— 

AUS. 

sm. StoMory hainitty — PrtanJby of 
oonireuiwU aa apainsf.)— Even if wives’ 

Children’s Maintenance & Protection 
Act, H. S. M., 1018, onables one who 
has maintalued the Infant children of 
another to hold their father liable to 
him for their maintenance apart from 
contract, nevertheless, where there is 
an express or Implied contract between 
thorn on the suDieot the question of 
tho liability of tho father to the other 
pewty is governed thereby. — D k 
CLKRjoq V. Bellbnb (Mem,), 11020] i 
D. lTii, 1060; 2 W. W. R. 206.— 


sn. Action to enforce — Pro- 

cedure.}— In the absence of an express 
or Implied contract between a parent 
liable under Maintenance Order Act, 
li. S. A., 1022, for tho maintenance of 
a child & the person or institution 
which has maintained the child, the 
procedure provided for by soot. 6 of 
the Aot must be resorted to where 
naymeut for said maintonanoo is sought 
from the parent. — SisTURa or Charity 
OF lus. Pbovipbkok General Uos- 

FITAL OF DaYBLAND V. MARTY, 
Edmonton, City v. Marty (Alta.), 
11020] 4 D, h. R, 707 ; 3 W. W. K. 
265.- CAN. 


so. JuriadtcHon of comUy 

oouri.] — ^Infants Aot, R. S. B. O., 1024. 
8. 80 (8), provides that ** any order 
made unoer this sect, may be forced 
In the samo manner as an order mado 
by a judge of the Suprmne Ct.'*: — 
Hi Id : the remedy so provided is the 
only one whloh can be resorted to. A, 
therefore, the county ot. is without 
jurisdiction over an action brought 
under sect. 80 (4) of sidd Apt by a 
municipality to recover exi>en8eB in- 
curred toit the maintenance of a 
“ nesieoted ** child. — District Muni- 

CIFALITV, OOLDBIKBAM OF 0. BBLLKVUK 
(B. O.), [1029] 4 D. L. R. 52; 2 

W. W, R. 597.— CAN. 
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PART X. SECT. 1, BUB-SECT. 2.— A. 

sp. Agreement by third party to main- 
tain infant .} — Where any person has 
expressly or Impliedly tmdertaken to 
pay for the maintenance of a child, 
neither the child himself, nor, if be is 
dead, his estate is liable for auch main- 
tenanoe. — McGtnNXSS v. McGdxness, 
[1025] N. Z. L. R. 456.— N.Z. 

PART X. SECT. 1. SUB-SECT. 2.— 
H. (o). 

9841. One fund aupplemenlary to 
other — Reeort had to primary fund fird.} 
— Testator directed that sums of 
£3,000 should be invested A held for 
each of bis children, A should be paid 
over to each of them at the age of 
twenty-five, A empowered his trustees, 
for marriage or equipment In buslnees, 
to pay to a child, although not yet of 
that age, any portion of that sum. 
The residue of his estate he left in 
liferent to his wife A in fee to his 
children equally. In a question as to 
whether the wife’s liferent or the income 
of the children’s legacies was liable 
privM loco for the cost of maintaining 
A educating the ctdldren : — add : as 
the <ditldren were vested In sepctfate 
estate, the cost of their maintenance A 
eduoation fell to be met in the first 
place out of the income of that estate. — 
Trustees r. Ebb. (1927] a C. 
52*— hBOOT. 




1066. Add, AimaiaHona: — Aa to (2) FoUd. Be 
Stokes, Bowen v, Davidson, [1028] Oh. 716. 
Bi^d.^ Baine, Tyerman v, Stansfleld, [1929] 

1074a. To enable business to be oarrted on— 


VoL XXVm.— InlMta. 0mm 1000-UMk. 

Giving guarantee for firm of whtoh son was 
partner.] — Held : an advance to the son, 
within the desoription in a settlement of 
money advanced to enable hjm to carry on 
his business.’* — ^B bbby v, Morsb (1847), 1 
H. L. Cas. 71 ; 9 B. B. 678, H. L. 


Part XI. — Care 

1156a. .] — The welfare of a child is the para- 

mount consideration guiding the ct. in 
making an order os to its custody. But it 
is not the only consideration, & the next 
consideration is the right of a parent, par- 
ticularly of a parent whose conduct has not 
been impeached, & effect will be given to a 


and Custody. 

parent’s right Ac desire for the custody of his 
child where the wellare of that child does not 
require a contrai*y dt'cision. — Be Thain, 
Thain V. Taylor, |1026] rh. 676; 96 

L, J. Oh. 292 ; 136 L. T. 99 ; 70 Sol. Jo. 
634, O. A. 


PART XI. SECT. 1. 

ProtoJWon jict, 
19a7-~JEflrerl of proeeedinM in matns- 
traU*a court.)— Under Clmdren's Pro- 
tootion Aot, R. S. O. 1087, o. 870, 
B. 86, the fact that the prooeedlnffs in 
the nuueUitrate'a ot. do not prevent the 
jadM the Supremo Ct. from directing 
that the oustouy of the child be given 
to the parent, ia rooogniaed ; but if 
the Judge ia of opinion that the parent 
has neglected & deserted the child, 
or baa so conducted himself that in the 
opinion of the Judge he ought not to 
he allowed to set up his primA fetde 
right to the oustodv of the child, be 
may in his discretion decline to make 
the order. — Be OHiBMBUewsKi, (1028] 
8 D. L. R. 40 : 01 0. L. R. 061.— GAN. 

BO. JuriadioHon of Supreme Court — 
Of OfUorto— CAildE adopted by defendant 
under Adoption Act. 1021 — Effect of 
order of county court fudge.] — Culubn 
V. KE&lP. [1086] 4 D. L. R. 570.— CAN. 

tr. Infant out of funedirtion.] — The 
ct. has Jurisdiction to make an order 
as to the custody of an infant although 
the infant is beyond tliu tciTltorlal 
Jurisdiction of the ct. - Be Haki^ino, 
(1080J 8 D. h. XI. 083 ; 03 O. L. U. 
618.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1. 

p i. In caee of male ehUd.] — 

Where the Question of the custody of 
an Infant Is mvolTed between parents, 
it is preferable in all ordinary oircum- 
staaoe^ in the case of a male child that 
it should be brought up by A have the 
oare A guidance of its father. — 
Parsons V. Parsons, [1028] N. Z. L. R. 
477.— N. Z. 

PART XI. SECT. 2, SUB-SECT. 4.— A. 

1120 Iv. .]— A child 

Is further protected by Children's 
Protection Aot, R. S. O. 1087, o. 279, 
s. 26 (3), which provides that when 
It has been abandoned or deserted, or 
has been allowed by the parent to be 
brought up by a ChUdren's Aid Society, 
or by another person, in ciroumstauoes 
which show that the parent was uu* 
mindful of his parental duties, the Judge 
ahaU not give the ohUd to the parent, 
unless satisfied that, having regard to 
the welfare of the child, bo la a fit 
person to have the custody of it. When 
<moe a ohild haa been taken from lie 
parents A made a ward of a Cblldrea's 
Aid Society A then placed ont with 
foster parents, the parents have for- 
feited their natural rights, A others 
have acquired rights. The wqrds 
«« having regard to the welfare of the 
child ** Indicato that the intention 
ot the statute ia that the Judge, in 
determining whether the parent is a 
fit person to have the child restored to 
him, Aould contrast the sltnation of 
the child in the oare of Its foster parents 
with that which it would ocov^y if 
restored to its natural parents. — Jle 


CIIIRMKUSWSKI, (1928) 2 1). L. R. 49 ; 
61 O. L. R. 661.— CAN. 

1126 v. 1 — In exercis* 

^g Its JuriadlcUon. derived from the 
Ct. of Chancery, os to the custody of 
a child whom Its parent has allowed 
to be broughl up by another person 
at that person’s expense, the duty A 
power of the K. B. of Saskatchewan to 
decide the question of custody In 
accordance with the principle of equity 
that the paramount consideration in 
such cases is the child's welfare In its 
widest sense is not limited or Impaired 
by Infants' Aot, R. 8. 8 1920, c. 166, 
a. 7 (6). Therefore, although the ct. 
concludes that the parent has not been 
“ unmindful of his parental duties ” 
within sold section, it should not. 
nevcitholess, order the ofdld to bo 
restored to him If in Its opinion tho 
child’s welfare in the widest sense, t e. 
its material, moral, religious A physical 
well-being, requires that the ordei 
should be refused. — Be Romh, Hohb o, 
MoNkilt. A MoNbux. (1628] 3 I>. L. li, 
361 ; [1028] 2 W. W U. 101 ; 22 Sask. 
L. U. 605.— CAN. 

r i. ValidUy of agreement.] — 

OOIBUOIiM V. ClI»UOIJ< (1008), 40 
S. C. 11. 116.— CAN. 

PART XI. SECT. 2, SUB-SECT. 4.— B. 

1141 II. — .1— Where a 

daughter, then being past fourtoon 
years A eight months of age A not 
without adequate IntelUgenoe to make 
a reasonable choice, expressed her 
desire to remain with reap, with whom 
she bad been living happily for seven 
years, the ot. refused a wilt of haiteae 
corpus to the mother.— M arbuaix r. 
Fourneu.k, 11927] 2 I). L. R. 173; 
(19271 8. C. R. 48.— CAN. 

PART XI. SECT. 4, SUB-SECT. 1. 

1161 XX. .1— ^>nY V. Copy, 

[1927] 3 D. L. R. 349: 11027] 1 

W. W. It. 603 ; 21 Sask. h. it 891.— 

CAN. 

1161 xxi. .1 -Be STAN( 21 i,K 

(Man.), [1929] I U. L. It. 944.— CAN. 

1164 iv. .] — Be Youno, 11920] 

1 D. L. R. 611 ; 68 N. 8. R. 372.— 

CAN. 

1164 V. .1 — Be Obiim, Grhm v. 

Oatjbns (B. C.), (1927 J 4 D. L. It. 
382.*— CAN. 

1164 vl. .) — ^Tho Rrnt Sc para- 
mount matter for the consideration of 
the ct. is the welfare of the child, which 
is not to be measured by money only 
or by physical comfort only, but Is to 
be taken In Its widest sense Tho 
moral A religious welfare of the child 
must be considered, as well as its 
physical well-being, nor are ties of 
alfeotlon to he dinregarded though they 
are not cduoh^vo. — Wai/i an v. 
WiLfTEB (1987), I. L. II. 65 Calc. 731 — 
IND. 

PART XI. SECT. 4» SUB-SECT. 2.— A. 

aa i. — A father will not be 
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deprived of the custody of his ohlldmu, 
merely beoa\iso his wife prufem to Uvo 
away from him -Be tiBAY. (19251 4 
1). L. R. 381.-— CAN. 

aa 11. .S’. P. M. V. M, fl026] H ( . 
778.— SCOT. 

aa lii. .) — Wboro a wife h»w 

dcBortod her husband A taken tholr 
ohlldreo with her. but Is unable to 
prove Buoh conduct against him ns 
wonld JuHilfy hor in doing so, there is 
no Just cauHo 1 o deprive him of bis log^ 
right to tho oustmly of tho oblldron — 
Be DzYi)/., Be ilozuuKi (Man ), (10271 
1 l>. L. It. 1110, 11027] 1 W. W. It. 
3b0. -CAN. 

aaiv. - — A father has an in* 
ullotmblu right to tho oustody of Ids 
minor smi, unless thoro uro over* 
whelming olroumatnnoos f-o tho con- 
trary. »A»i>i;r, Aziz Kuan v. Naniik 
Khvn (1020), J L It 49 All - 

IND. 

aa V. .]-Be SJMONHON, WlMON* 
rtOV V SrAAl’KN (SrtHk ), (19271 3 
U L. It. .01.i. CAN. 

aa vl. - J— On uri npplloal loii by 
a father to obtain from tho moihor 
(Mistody of an Infimt son from six to 
Hoven years oI«l, where there weto no 
allegations of mural Intproprioty on 
either uorson’s part -Ifeld: although 
from Uio point of view of tho present 
haptdnoss of the child, tho ot. might 
hesitate to rornovo him from the cus- 
tody of tho mot her, tho paramount 
oonsidorutJou of tho future as well of 
tho presout welfnro of tho child, who 
was Just approaching a time of life 
when a father’s caro A giddauoo would 
bo all important, required that ho 
should be m tho oustody of tho father, 
-/ft HYi.'X*rm, (1028] N. Z. L. H. 145. - 
N.Z. 


PART XI. SECT. 4, SUB-SECT. 2. - G. 

o. Bcoed., (19251 1 D. L. R, 761 ; 
11025] J W. W. U. 378 . 19 8a«k. L. It. 
2 17 • 

o I. ~ -.] ~ Whore a child, upon tho 

docith of its mother, bnd bwn placed 
temporarily by tho father In tho ooro 
of a near relative under an arrange- 
ment whereby he was to nay tor its 
niaintenanee, but he hatf fuilnd to 
keep up tho payments, A upou his 
loinarrlago tho relative rofuse<l the 
custody of the ohild to Its father — 
Held : In the otroumstanoo, tho father 
had not surrouderod hls parental right 
over tho t hlld. nor Jiml trio pnm/l facie 

E resumption that it was for the child’s 
eiiefit that It should bo In the custody 
of its natural parent been displaced. — 
Be MllXfl. (1928] N. Z. L. R. 158.— 
N.Z. 


PART XI. SECT. 4, SUB-SECT. 2.— A. 

st. C/iUd /landed to fat/ier — «£> tn 
euetodg of faiher'e reIatione.^A wlh , 
living ajimrt from her husband, met 
bim in the street, placed ti^ younger 
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Enoush and Eupuce Dioest Supplement. 


Part XIa. — ^Adoption. 

See Adoption of Children Act» 1920 (c. 29), & cases infra. 


Part XII. — Religion and Education. 

1272a. .] — Badcliftb v. Beadbtt (1862), 18 L. T. O. S. 316. 


child of the marriage, a (rlrl offed five 
months & at that time in a dollouto 
state of health, lii his arms, & loft tho 
child ^vith him. The mother made no 
inquirios as to the provision which tho 
father was ablo to mako for its care, 
nor did she afterwards mako any 
inquiries os to its welfare. The father 
havinsr died, tho mother brought an 
action for delivery of tho child against 
relativos of the father, in whoso oaro 
the child had been placed by him. 
Olroumstancos In which tho ot. ordered 
delivery of the olilld to the mother. 
HemJble : tho mother hod not aban- 
doned tho child within Custody of 
Children Aqt, 1891 (o. 3 ). — ^M‘£kan 
V. Hardik, 119271 S. C. 344.--SCOT. 


PART XI. SECT. 4, SUB-SECT. 8.— B. 

b I. tAdvltfry — Interest of child 

first consideration .] — Adultery by a 
wife ought not to bo regarded for all 
time 8c under all olrcvunstanoos as 
Huffleieut to disentitle her to access to 
or even to tho custody of tho children. 
Tho ot. will have regard to the par- 
ticular clreumstanooB of each case, 
always bearing in mind that the benefit 
8c the interest of tho Infant Is the 
paramount consideration. — Bolton v. 
Bolton, [1928J N, Z. L. it. 473.— N.Z. 


PART XI. SECT. 7, SUB-SECT. 2.— A. 

1216 ii. KigJU of court of 

appeal to inlet fere.] — lie Paisley, [19281 
1 D. L. 11. 403.— CAN. 


o i. — ^ — .1 ~Ue Hauiuno, 

(19291 2 n. L. It. 623 ; 03 O. L. B. 
518.— CAN. 


1221 i. Infant to he freed from 
improper tmlrauU ,] — The writ ot habeas 
corpus Is tho proper remedy of a mother 
who wishes to regain possession of her 
child illegally kept or detained from hor. 
— STKVBNSON V. Ff/)UANT, [1925] 4 
D. L. 11. 530 ; 11925] S. O. K. 532; 
affd., [19271 A. C. 211 ; 96 L. J. P. C. 1 ; 
136 L. T. 205 ; 43 T. L. 11. 6.— CAN. 


PART XI. SECT. 7, SUB-SECT. 2.— 
B. (0). 

1239 1. Nurse.] -Tho parents of a 
child placed It in tho care of a uurso 
eiuployod at an hospital shortly aflor 
its birth. Tho parents then had no 
homo of their own, Ac were in poor 
clroumstanoos, tho mother was blind, 
8c the father’s sight seriously impaired. 
When tho child was about tUnte yoara 
old, tho parents hu4 a homo of their 
own, 8c though the child was well 
treated at the hospital tho parents did 
not have free aoooss to him, & were 
losing touch with him : — Held : tho 
child should be handed over to the 
father . — lie Roorrs (1923), 10 Tos. 
L. Jl. 11.— AUS. 


■V. Relative — Entrusted wUh custody 
by father mother.] — Kivknko v. 

YAaon, [1928] 4 I>. h, B. 955 : [1928] 
S.C.11. 431.— CAN. 


PART XI. SECT. 7, SUB-SECT. 4. 
1252 i. Husband againsi toife — 


Child out of the juriadiedion .] — Upon an 
appln. under Infants’ Act, K. S. O., 
0 . 186, by the father of an infant, for 
an order for the custody of the infant, 
it was held as the infant was not at tho 
time resident in Ontario, the Supremo 
Ct. of Ontario had no jurisdiction. 
As the procedure under Infants* Act 
Is an alternative procedure to tho 

S rooodure by writ of habeas corpus, 
ae jurisdiction must be limited to oases 
whore a wYit would be granted ; 8c a 
writ will not be granted where tho 

E erson directed to be produced in ot. 

I without the jurisdiction. It is only 
in extraordinary ciroumistanceH that the 
ot. will appoint a guardian to an infant 
who rosides abroad, 8c has no property 
ill tho jurisdiction ; 8c in this case tho 
olroumstancos wore not so extra- 
ordinary as to call for tho exerolso of 
this Jurisdiction . — lie Shand, [1928] 
2D L. 11. 981; 62 O. L. It. 145.— CAR. 


PART XI. SECT. 8, SUB-SECT. 3. 

• i. Grounds for setting order 

aside — Order signed by two jimices — 
Only one present at hearing.] — lie 
Mailman, [1927] 2 D. L. it. 529 ; 47 
Can. Crlm. Gas. 106 ; 59 N. S. It. 61 ; 
subseguctU proceedings, [1927] 3 I). L. It. 
1111 ; 59 N. S. B. 384.— CAN. 

e it. — Mistrial. ] — On appeals 

by a father from orders made on 
petitions under tho Act rospooting tho 
AdopUon of Children, B. S. B. O. 1924, 
o. 6, whereby hts infant children were 
taken from his custody 8c control 8c 
given for adoption into tho core 8c 
custody of tho respective petitioners : — 
Held : there had been a mistrial 8c 
a now hearing was ordered. — Painter 
V. MoCABK, HUBPI'ARD V. Mc'Cabb, 
[1928] 2 I). L. It. 13 ; [1928] 1 W. W. B. 
149 ; 39 B. C. B. 249.— CAN. 

sw. Implied right of furtlter ap plica- 
lion — Necessity for change of circum- 
stances.] — ^The principle that ortlers as 
to the custody of children uro subject 
to further application 8c are to be 
treated as if expressed to bo made 
“ until further order ” does not enable 
applications for custody to bo made 
from time to time under tho same 
olroumstanoes as those which existed 
at the time the existing order for 
custody was mode. An order award- 
ing tho custody of a child is subject 
to tlio doctrine of res judicata with 
resiieot to all questions afleotlng the 
matter up to the thuo it was rendered. 
If, however, a change is shown to have 
arisen in the ciroumstanoos of tho 
parties sinoe tho order was made 
which warrants a reconsideration of 
the question, the ct. will not Iw bound 
by the order, but will use its discretion 
in view of tbo altered conditions, 
always keeping in mind the fact that 
tho welfare of the child Is tho para- 
mount oonsideratiou. — ^W'alub v. 
Walub Sc Grant, [1929] 2 D. L. K. 
253 ; 1 W. W. It. 631 ; 23 S. D. R. 
489.— CAN. 


PART XIa. 

BX. Effect of — Under Adoption Act .] — 
Re Warren (1926), 37 B. C. R. 322.— 
CAN. 


■y. By agrejttneni .] — Under Child 
Welfare Act. G. A., 1924, c. 30. as 
amended In 1926, o. 4, s. 15, a person 
who, whon a ohild %vithin the said Act, 
was adopted imder an agreement 
entered into prior to Sept. 1, 1921, 
between a person having his or her 
legal guardianship, 8c the adopting 

S arent has the same status, including 
tie right of inlieriting from his or her 
foster parents dying after said amend- 
ment, except as to property expressly 
limited to heirs of the body, as if he 
or she were their child by natural 
birth, whether or not said adopted 
person was a ” child ** whon the amend- 
ment came into foroe, 8c is, therefore, 
to bo deemed the child of the foster 
parents for the purooses of Life Insur- 
ance Act, C. A., 1024, G. 09. The Act 
does not, however, create a new canon 
for tho construction of wills. Therefore, 
where the adopted daughter was the 
niece of tho foster father’s wife, 8C hid 
will, after making provision for said 
adopted daughter by name, gave part 
of tho residue of his estate to his 8c 
bis wife’s uoxt-of'kiu, the daughter 
took under tho residuary bequest as 
bis wife's nloco 8c not as testator’s 
child . — lie Scott Estate, [1928] 1 
W. W. R. 1 68.— CAN. 


sz. Regielratwn of adoption.] — An 
authority to adopt was presented for 
registration by the adoptive son’s 
natural father, who was then his nearest 
male agnate, treating the son as having 
passed Into tbo adoptive family. 
Kogistration was eflocted, the register- 
ing ofQccr having satisfied himself, as 
required by sect. 41. that the person 
presenting was entitled to do so 
according to sect. 40, 8c it not having 
been objocted that he was not so 
entitled ; — Held : tho document was 
duly registered, since tho natural 
father, as the adoptive son’s nearest 
male agnate, was the proper person to 
act OB his natural guardian in the 
absence ot any guardian judicially 
appointed ; further, that any doubt 
upon the facts was removed by the 
certificate of the registering officer. 
— Vbnkatappayya V. Venkata 
IUnqa Rao (1928), I. L. R. 52 Mad. 
175.— IND. 

sa. Adoption order — Form of — Need 
not show farts giving jurisdiction.]-— 

lie Mombroqitettk (N. S.), r 

D. L. R. 794 ; 61 Can. Grim. < 

—CAN. 




218. 


PART XII. SECT. 1, SUB-SECT. S 

1266 Vi. Unless pr^udirial 

to child.]— Re Lauiun (1927), 60 

O. L. It. 409.— CAN. 

k I. Not interfered with — Effect 

of Child Welfare Act, C. A.. 1924 (c. SO), 
ss. 2, 186 .] — He Skalebki. PophaM v. 
BsBTRANn, [1927] 1 D. L. R. 781 : {1927) 
1 W. W. R. 355: 47 Can. Grim. 0^ 81 1 
36 Man. L. R. 221.— CAN. 
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Vol. XXVJLll— Inlants. Gases 1441a— 1841. 


Part XIII. — Guardianship. 


1441a. Necessity for citation of next-of-kln of 

minor.] — The ct. refused to appoint the 
paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his belialf 
against the mother in reference to the 
validity of the will of tlie minor’s father, 


without first citing the mother to show cause 
why such an appointment should not bo 
made. — In the Goods 0 / Jenkins (1869), L. R. 
I V. & D. 600 ; :18 L. J. P. & M. 72 ; 21 L. T. 
:i00; 3 : 1 .1. P. 712. 


Part XIV. — Legal Proceedings. 


1532. Add. Annotaiioyi : — Refd. (’oopor i>. Duui- 
mett (1930), 70 K Jo. 394. 

1548. Add. Annotation : — Mentd. York Glass Co. 

V. Jubb (1925), 134 L. T. 36. 

1563a. .] — Pbactice Note, fl926] 

W. N. 8. 

1695. Add. Annotations : — Mentd. Bcnnclf v. 
Whitehead, (1926] 2 K. II. 380; M-('afTerty 
V. MacAndrews & Co., [1930) A. (’. .599. 


1698. Add. Anuo/afion : ■ Mentd. Bennett r. 
Whilchead, |1926| 2 K. li. liSO. 

1751. Add. Annotation : Refd. /fr Clayton’s Petn. 
(1927), 43 T. R. 6.59. 

1841. For “ Pltf.’s soil*, ought to be appointed ” 
rt*ad “ Pltf.’s solr. ought not to be ap- 
pointed.” 


PART XIII. SECT. 1. 

■b. Infants Act, R. S. 8., 1920 ( 0 . 1 55), 
s. 20 — Effect of.] — Re Nakaucht 
Kstatk, [1927] 3 D. L. li. 1087 ; 
[1927] 2 W. W. It. 607 ; 21 Saak. L. R. 
673.--CAN. 

so. .] — Re SnUKWiN* 

ESTATK, Bt IjANOLCY Estatk, 119271 
3 D. L. H. 1098 ; [1027] 2 W. W, II. 
C09 ; 21 Saak. L. R. 044.— CAN. 


PART XIII. SECT. 2. 

sd. Surviving petrent] — AKlioiijfh 
Domestic Holationa Act, 1927, c. .5 
(Alta.), does not expreasly provide 
that where only one parent Is liviiiK 
that parent aball bo tlio (guardian, tbu 
obvious Inference from Its provisloiiH 
is that so long: as the eurvivinff parent 
Is a fit & proper person to have the 
^ardlansliip, that parent is the 
** gruardiau appointed or const Itnted 
by the Act,” & the power friven by 
sect. 64 to the ot. to apT>oiDt a Kuurdian 
does not arise . — Re IJOMESxia Ri'.la- 
T 10 N 8 Act, 1927, lit Pin.KADUKK, 
[192814 D. L.R. 821 ; [1928] 3 W, W. R. 
323.— CAN. 


PART XIII. SECT. 6, SUB-SECT. 1. -A. 

se. CalcuUa Supreme iUmrt.]- - On an 
application, made by the father to the 
High Ct. in its orlgrinal Jurisdiction, for 
being appointed a guardian of the 
person He property of the infant, there 
being no opposition on the part of any 
other relation of the Infant : — Held : 
the Charter of the Supreme Ct. gfave 
that ct. all the powers of the Ct. of 
Ghanoory in England & provided by 
clause 25 thereof that the Supremo Ct. 
should be authoris(*d to appoint 
guardians & kcx'porg for Infants & 
l^clr ostate«^ according to the order 
observed in England. Slnoe Guardian 
He Wards Act. 1890. s. 3, saved this 
Jurisdiction of the Chartered High Cts., 
this ct. had power to make the order 
asked for . — Re Takttnchavdra Ghosu 
( 1929), I. L. K. .57 Calc. 533.— IND. 


PART XIII. SECT. 6, SUB-SECT. 1.— 
B. 


1418 iU. .]— Guardlttiw 8c Wards 

Act, vm. of 1890, clearly shows that 
the ot. can exercise its Jurisdiction to 
appoint a guardian of the person of the 
minor even if he be possessed of no 
property. — W alter p. waltkii (1927), 
I. L. R. 55 Calo. 731.— IND. 


m L .1 — Where the husband is 

domiciled In Alberta at the time an 




action for divowo Is begun the .Supreme 
Ct. of Alberta has Jurlsdlctluii in sudi 
action to make an order awarding tiio 
custody of tho children to the inotlH'r 
even (hough they have Iwen removud 
by the father to a foreign state are 
residing therein at tho time of tlm 
nppln. for the order ; He will where tlio 
merit H warrant it make such an or«U*r 
Tirovided it appears that u'ndcr llie 
laws of said stiito tho order v>iil l>o 
roeognised us valid by tho els. Iliercof. 

(jorourii V. Govouni, 11929] I 
1). L. It. : 11928) 3 VV. W. It. 48:$ 
—CAN. 

sf. A'ot infant hnvuia intertA in 
properig of vndivtdtd MiUunhara 
/umiti/ J - (iHAUlli-l’i I ill r KiiAi.AK 
.SINOII (190:$), 19 T. E. It 417, 1’. C. 
IND. 


PART XIII. SECT. 6, SUB-SECT. 2. 

Bg. Cemseiii nfofflriitl gnardinn U' UU' 
draual o/.J -Re \i)MlSHriiArioN A<T, 
Re IlAODO.v, [1927] 2 1). h. U. 747 ; 
[1927] 1 W. W. R. 737 ; 38 R. C. K. 
32b. -CAN. 


PART XIV. SECT. 1, SUB-SECT. 1. 

sh. Consent or avthurity of next frUnd 
of Mifani plaintiff .\eces'nlg for.] - 
Ryan v. Thank (Alta.), |I92($1 1 

W. W. K. 7 7 2.- -CAN. 


PART XIV. SECT. 1. SUB-SECT. 2.— B. 

bJ. Action wUlurut ritrt friend — 
Appearance bjt dtjendant - fi'annr.}- 
The bringing of an action by an Infant 
wltliout a next friend is only an 
irregularity, which wdll Ik* wulveil hy 
an unconditional uppearaut'C by deft. - 
UimRIt r. .M35I:i.KS & S7.Kl.KH, [1929| .3 
1), ij. R. 193; 2 W. W. R. 11 ; 23 
H. L. R. 499. CAN. 


PART XIV. SECT. 1. SUB-SECT. 2. 

G. (b>. 

1606 I. Power to compromise - -If for 
bfnefii of infant.] — Pltf., an infant, 
suing by his next friend, was given 
Judgment In the county et for 
damages 8c costs. Deft, told the next 
friend that he, deft., was sure to win 
on the appeal, 8c proposed a settle- 
ment. The next frlena being alarmed 
by deft.’s statement signed u Mettle • 
nient on the following day in the 
presence of deft. 8c tho latter's solr., 
whereby. In consideration of tho 
abandoiunent of tho appeal, the Judg- 
ment was reduced by IldU 8c deft, was 
given time for Its payment. On 
ob(t.'BAAPPlu. an order was made 
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confirming the Hcttlemont & sotting 
usldo the ovoeutinn. On upfieal thoro- 
froin : -Held: tho order should he 
set aside. Tiujkn i'. 9o7VNhki, [1928] 
:$ 1) J.. n. 181 , [1928] 2 W.W. It. 340; 
U7 Man. L. R. CAN. 


PART XIV. SECT. 1, SUB-SECT. 6. 

Bk. General ride.]- Whore a suit Is 
brought by a minor pltf. to the know 
Ictlgo of, 8c without objection from, 
deft., 8c pltf. i)U(‘(>moH a major before 
tho suit Is hoard 8c detddod, it is not 
a nullity, & Is maitiUInablo, - FiTr,r 
liini V. Kiiokai Movpal (1927), 
I. b. R. 55 Cido. 712. IND. 


PART XIV. SECT. 1, SUB-SEOT. 10. - 
B. (d). 

h. Revmt.. 4 A. R. 419. 

bI. Afyplicntions as to propertj/.] -On 
applications rospoctiug tho property 
of infants tsists inuHt bo kept down He 
tlic cheapost 8c most cxpuifiUouH pro- 
ceduro adopted. Where there is u 
choice us to tlio oiatmcr of procedure 
8c the iiiore expi nsivo ))ruceduni is 
taken, tho solr. can m*over only those 
costs which uould have boon allowed 
him had the cheuptM proouduro been 
followed. — ItovAi. Tlir;MT C3fj. v. 
ItovHAU., [192..] 3 1). L. Iw. 141 ; [1925] 
2 W. w. R io:» : 19 Sask. L. it. 613.- -- 
CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— A. 

1818 l. NecesaUi/ for separate repre- 
sentation. ]-~Sh\ik AllOOL Kahim V. 
'rHAKt;UI»AH Thakuh (1928), i. L. T. 
65 Calc. 1211.- IND. 

p’i. - - .1 .Tt)Nr>i V. (JiimoNs, 

[1929] 1 U. L. R. 1067 ; 40 Jl. ('. R. 
66 . -CAN. 


PART XIV. SECT. 2. SUB-SECT. 2. 

B. (a> 1. 

Bm. Infant for whom appearance not 
entered.] - Held : It Is corripetout to 
appoint a curator ad Utini, to a pnpll, 
roillod as defender in an m'tioii, for 
whom appearance has not been entered. 
— DiiTrMMONii'H Thus mas v. Pkki.'h 
Tuuktkkh, [1929] S. C. (Ct. of Sess.) 
481.— SCOT. 

PART XIV. SECT. 2. SUB-SECT. 2.— 
B. (a) ii. 

Bn. Guardian responsible for document 
or Iranmctum on which action founded.] 
- VKN gAT.VMOMEHW AHA RAO t>. LARHII- 
MA.NASWAMJ (1928), I. L. II. 52 Mml. 
275.— IND. 
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Cam 1952 — 2196 . English and Ehfibe 

1952. Add. Annotation : — Apld. Mansflold v. Robin- 
son, [1928] 2 K. B. 353. 

lQ61a. Liability to solicitor employed by him — 
General rule.] — ^Mabneli. v. Pickmobe 

(1796), 2 Bsp. 472 ; 170 K. R. 424, N. P. 


Digest Supplement. 

1998. Add. AnnotaMons : — ^Mentd. Be Acklom, 
Oakeshott V.. Hawkins, [1929] 1 Oh. 196; 
Re Patten, Westminster Bank, Ltd. v. 
Carlyon, [1929] 2 Oh. 276. 


Part XV. — Wards of Court. 


2027. Add. Annotation : — Apld. Greenway v. A.-G. 
(1927), 44 T. L. R. 124. 

2030. Add. Annotation : — As to (1) Retd. Be 


Lanyon, Lanyont;. Lanyon (1927), 43 T. L. R. 
714. 

2167a. Re Ojave (1863), 8 L. T. 

667; IIW. R. 819. 

See, also. No. 735, ante. 


Part XVII. — Protection of Infants. 

2196. Add. Citation .-—28 Cox, 0. C. 43. 


PART XIV. SECT. 2, SUB-SECT. 2. - 
B. (b). 

1856 i. Power to coneetU — J’o decree.] 
— Kumab (Mnuanand SilNOII V. Maha- 
llAJAll 8lH RaMKHUWATI SlNUli BAUA* 
nuu, No. 1U16 1, post. 


PART XIV. SECT. 2. SUB-SECT. 6. 

1898 il. .]— Hkwbtt V. Smith 

ri9271 a. A. S. H. 338.— AUS. 


PART XIV. SECT. 2, SUB-SECT. 7.— A. 

1910 1. Where fraud or coUmion 

can be cdle(ied.]~A suit by a uUnor to 
Hot aHido a consont docroe, ou tho 
allocation that a fraud was practiced 
not on tho ot. but oo hlnuiolf. 1 h luaiu* 
tainahlo. 

It 1 h tho duty of a guardian ad Uirm 
to bo aH vlsilaut in cuardlnc tiio 
IntoroKtH of tho nilnur a8 ho would bu 
expected to bo If his own interests 
wore involved, Ac tho ct. will oidinarlly 
relieve tho minor from tlio olToot of a 
eonHunt deoroo Jfc givo him an oppor- 
t luiit y to defend t he suit , if tho fruamtan 
did no inure than pul bis hiffnaturo to 
a petition of oomprombto wltlumt 
oousidoriuB' for himself tho question 
of benefit to tlie minor. Hut Uio ct. 
will not allow a minor to avoid a 
consont deoreo, if, in the cireunistanoos. 
It oonsiih'rs that tho hottlemont was for 


the benefit of tho minor. — K umar 

(lANOANAXI) SiNOM t». MAHAUAJAII SIB 

RAMBhUWAB Singh Bahadur (1927), 
I. h. R. G Pat. 388.— IND. 

f i. Negllgcnee of guardian ad 

Gross Qoffliffonco.'' which 
may lie interpreted os culpable noKloct 
ot the IntoroNts of a minor deft., ou 
th< part of his muirdlan ad liivm. will 
eni Qe the minor to the avoidance of 
proceedings taken against him. The 
neglignnoe must bo such ncgligtince as 
lea^s to tlie loss of a right which. If 
the suit had been defended with due 
care, must have been successfully 
asserted. — B bu Raj r. Ram Rarut 
( 192.'i). 1. L. R. 48 All. 44.— IND. 


PART XIV. SECT. 2, SUB-SECT. 7. — B. 


1922 if. .] — Clibborn V. Fob- 

RTALL (1843), 6 I. Bq. R. 531. -IR. 

1922 ill. .J — A decree for a sale 

in a mtge. cause ought not to give the 
infant a day to show cause.— Cukton 
V. Bbrnard (1844), Drury temp- Sug. 
287. — IR. 


1922 iv. .1 — A day to show oauso 

ought not to bo given to the minor. — 
Button v. Matnb (1846), 3 Jo. & Lat. 
580.— IR. 


1922 V. .J — A final order of 

foreelosuro should reserve a day for 
infant deft, to show cause. — L ondon 


8c Canadian Loan & Aoknot Co. v, 
EVKnKTT (1881), 8 P. R. 489. — CAN. 

1922 vl. Infant need not Onno cauee — 
Ontario jjrachcc .] — It is not now neces* 
sary in a Judgment for foreoloauro that 
a day should ho reserved for an infant 
deft, to show cause. The rights of 
Infants are protooted by the Offloial 
Guardian, who in foreclosure actions 
has tho ngbt to ask for a sale by the ot. 
— Kkmp V. Bbatub, [19291 1 D. L. R. 
56 ; 63 0. L. H. 176.— CAM. 

PART XIV. SECT. 2, SUB-SECT. 10.— 
B. 

80 . OfficUil guardian — Defending aa 
guardian adlUem — Where legal guardian 
capattle of safeguarding infani's rights.] 
— Although tmder Offloial Guardian 
Act, B. S. A. 1922, c. 22, tho Offloial 
Guardian becomes a guardian ad litem 
ou being served with the statement of 
claim in an action against an infant, yet, 
since by applying to the ot. he may be 
relieved of his position os guardian ad 
litem where there is a natural & legal 
guardian capable of safeguarding the 
infant’s Interests, ho ineurs the personal 
liability for costs of an ordinary 
guardian ad litem where, instead of 
applying to be so relieved, be sees fit 
to defend the action. — Sheppard v. 
Bobinhon, [1928] 3 D. L. R. 347 ; 
[1928] 2 W. W. K. 235 ; 23 Alta. L. R. 
461.— CAN. 


946 



VoL ZZVm.-OaSM 14-UaiU 


INJUNCTION. 

Part II. — Jurisdiction. 


14. Add. Anrudaiions: — As to (1) Apld. Steven.*^ v. 
Willing & Co., [1929] W. N. 63. Refd. Price 
V. Coipn. D’Energie De Montmagny, [1927] 
A.. O. 363. 

20. Add. Annotation : — Apld. Rex Co. & Rex 
Research Corpn. v. M\iirhea<l Sc Comptroller- 
General of Patents (1926), 44 R. P. C. 3K. 

22a. .] — ^Bbddow v. Beddow (1878), 9 Ch. D. 

89 ; 47 L. J. Ch. 588 ; 26 W. R. 570. 

Annotations : — Conid. North London Ry. v. O. N. Rjr. 0883). 
11 Q. B. D. 30. ^d. Thomas v. Williams (1880). 11 
Gb. D. 804 ; Qnartz Hill Consolidated Gold Mining Co. v. 
Be^ (1882), 20 Ch. D. 601 : Bonnard v. 1‘errymnn, 
[1891] 2 Ch. 269 ; Jackson v. Barry By., 1189.3] 1 Ch. 2.18. 

28. Add. Annotation: — ^Mentd. Norili Shipping 
Co. V. Rank (1926), 43 T. L. R. 82. 

36. Add. Annotations: — Apld. A.-G. o. Shan» 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

36a. .] — In an action by the A.-G. to 

restrain the breach of a statute, the ci. has 
jurisdiction to grant an injunction although 
the statute imposes a penalty, for example, 
a flno, for the breach. The grant of an 
injunction is an additional or alternative 
remedy. — ^A.-G. v. Sharp (1930), 90 L. J. Ch. 
441 ; 143 L. T. 307 ; 91 J. P. 234 ; 46 


T. L. R. 664 ; 74 Sol. .fo. 604 ; 28 L. G. R. 
.513, C. A. 

39. Add. Annotations *4s to (2) Consd. A.-G. v. 
Sharp (1930),90 L. J. Ch. 111. Refd.Hughes 
r. Satchcll (1925). 134 L. T. 93. Generally, 
Refd. Musical Pia'formers’ Prot<‘ction Assocn., 
Lid. c. Untish International PictnrcH, Ltd 
(1930), 46 T. 1.. R. 4S.5. 

40. Add. Annotations :~ -Refd. Preston v. Raphael 
Tuck, fl02(i] Ch. 067 ; Mimical Performers’ 
Protection Assocn.. Ltd. t». Hritish lnt(‘r- 
natiunal Piet luros, Ltd. (1930), 4(J 1’. li. R. 4H5. 

42. Add. AnnoUttion : — ^Apld. A.-G. v. Shnri> 
(1930), 99 L. J. Ch. 4il. 

45, Add. Annotations: — Consd. A.-G. t>. Sliarp 
(1930), 99 L. .1. Ch. 441. Refd. Musical 
IVrfonners’ l*rotoctKm Assocn., Ijtd. v. 
British IntiTnational lectures, litd. (1930), 
46 T. L. IL 185. 

47. Add. Aunotatioy^s : Apld. \.-(3. v. Sharp 
(1930), 99 h. .T. Ch. 411. Refd. Salisbury Hi 
Furtlingbridge District Drainage Boanl v. 
Southern 'Panning Co. {1920), IJd., (1927] 2 
K. H. 666; Musical PerforniorH' Protiwtioii 
Assocn., litd. V. British IniiTnational Pictures, 
Ltd. (1930), 46 T. L. R. 486. 

64. Add. Annotaiiofi : — Mentd. Groigola Merthyr 
Co. V. Swansea Corpn., [19291 A. U. 344. 


Part III.-- Interlocutory Injunctions. 

92. Add. Annotation : — Mentd. Famworth v. ham & Gloucksteu Ky. (Jo. (1844), 3 L. T. 

Manchester City Corpn., [1929] 1 K. B. 533. G. S. 317, 1.. C. 

105a. S. P. Great Western Ry. Co. v. BotMrNo- 113a. .] — New Nimrod Co., I/pd. v. 


PART I. SECT. 1. 

9 i. Where court cannot enforce jier- 
formanre .] — Law v. Ottawa C ity 
PuBjAo School Boakd, 11028] 1 

D. L. II. 483 ; 63 O. L. U. l.-CAN. 


PART II. SECT. 1. 

s». Cfeneral rule.l — The dLscrotlonary 
power to grant an Injunction must bo 
exorcised reasonably & in burniouy 
with well-establlshod principles. — 
Pratt v. Schkvbck (Sask.), 11926] 4 
D. L. R. 1169 ; (1926) 3 W. W. R. 
867. — CAN. 


13 iii. .1 — Kaitlbach v. Botlan 

(1906), 1 B. L. R. 136.— CAN, 


part III. SECT.*!. SUB-SECT. 1. 

66 V. AUemaUve method of 

operation possUtte.] — In the 

catrrinar oat of certain building opera- 
tions made use of mechanical drills, 
which caused a noise, continuously 
during ordinary business hours, of so 
deafening a nature as to make it 
practioally impossible for business to 
be owrrlra on In a building owned by 
pitt. CO. Demiite the protests of the 
CO., no effort &d been made by defts. 
to oondoot thrir operations daring 
hours when business would not be 
affected, or during ordinary business 
hours in some less noisy method. Snoh 
an altematlTe method oonld ^ uso^ 
though only at an tnorease in the cost 


fc duration of the operations — Held ; 
defts. were bound to take, Ac had not 
tukuu, all roHHouablo iiriHautions to 
iiiinirrilhu tlte nuisance cruuted bv them. 
& the Injunction sbuuid bo cuutlnucri 
until tbc bearing of the suit to restrain 
the use of the drills duiiug certain 
hours. ~ D iiL IT Trlkouai'h 
. V. STITART (1928), 2H H. Jl, 
291 ; 45 N. .S. W. W. N. 48. - 


^ecUled 
Co., l.TD 
N. S. W. 


AU8. 


5911. .l-CUMBBBLANl COAL 

& Ry. Co. v. MoDouuall (1011), 9 
B. L. It. 201. -CAN. 


PART HI. SECT. 1, SUB-SECT. 2.— B. 

k I. .1 — Pratt v. HniEVKCK 

(Sask.), 1192(JJ 4 D. L. R. 1169 ; [1926] 
3 W. W. R. 667.— CAN. 


PART III. SECT. 1, SUB-SECT. 2.— C. 

77 xxiv. .J — The Apatco, 

Lt4l., gave a debenture to M to secure 
a certain sum, constituting a floating 
ohargo over ail the assets of the oo. 
present or future, & prohibiting the 
oroatlou of any mtge. or charge in 
priority to It. Afterwards the co. 
gave a debenture to W. to secure 
portion of the parohase-moneyof certain 
goods sold to It by W., & oonstituting 
a floating ohwge over tbe assets wo 
sold. Hnbsequently. W. recovered a 
judgment acMost the oo. tor portion 
of toe money secured by bis debenture 
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A: issued execution, under which tho 
sheriir suized goods of the co. M. 
clalined tbe Kc»ods Sc the sherlft inter- 
nloadud. M. then Instituted a suit 
to restruln the sale of the goods by the 
MhcrliT : Held: an iii|utiutlon should 
ho grunted to restrain the sale for sovou 
days, with leave to either party to apply 
for tho appointment of a receiver or 
leoelvora of tbe guods. to which they 
were respectively entitled tUl tho 
hearing of the cuse. -MATiiiKftON v. 
Wahlk.n (1928), 28 H. ll. N. S. W. 189 ; 
45 N. S. W. W, N. 47.— AUS. 

PART III. SECT. 1,. SUB-SECT. 2.— D. 

f I. Iniwnt to flsheri/.] — Mooitu, 

KTO. V A.-G., [19271 1. R. 569.— IR. 


PART HI. SECT. 1, SUB-SECT. 2. -B. 

117 xvl. .} — Moouk, eto. V. 

A.-G., [19271 I. R. 569. -IR. 

117 xvli. .1 — i)BK(*llE-4r I'HONO- 

EiLM or Canada. Ltd. v. Famodh 
I'LAYKIW (;aNADIAN (JoHV., (1929] 1 
I). L. K. 301 ; 31 GiiC J*. ll. 278.— 
CAN. 


PART III. SECT. 1, SUB-SECT. 8.— 
B. (a). 


■b. Jnjunriion involving rontuMiation 
of xWgal course of conduct .] — ^Water 
fjlausoH Consolidation Act, 1897, & 
subsequent legislation in Ueu tberecjf, 
requires that grants of use of water 
thoreutider shall be elreamscrihod jo 



Cans 118a— 871. English and Empire Digest Sdpplbment. 


Peruvian Pacific Ry., lyru., International 
OoNSTRUonoN & Finance Syndicate. I/td. 
& Crankshaw (1907), 51 Sol. Jo. 737. 


178. Add. Annotation: — ^Refd. Page v. Scottish 
Insce. Oorpn. (1929), 98 L. J. K. B. 308. 

177. Add. Annotation : — FoUd. Wall v. Exchange 
Investment Corpn., [1926] Oh. 143. 


Part IV. — Perpetual Injunctions. 


199. Add. Annotation: — ^Refd. GottliHe v. Edel- 
ston, [19301 2 K. B. 378. 

206. A dd. Annotation : — Mentd. Attwood v. Llay 
Main Collieries, [1926] Cli. 444. 


208. Add. Annotation : — ^Mentd. Drabble v. Hyco- 
lite Manufacturing Co. (1928), 44 T. L. B. 
264. 


Part V. -Mandatory Injunctions. 


269. Add. A nnotation : — Mentd. Grant v. Edmond- 
son (1930), 143 L. T. 749. 

267. Add. Annotation : — Mentd. Cohen v. Roche 
(1926), 06 L. J. K. B. 945. 


270. Add. Annotation : — Aa to (1) Consd. Howard, 
Flanders v. Maldon Corpn. (1926), 13.5 

L T.6. 

298. Add. Annotation : — Refd. Grant v. Derwent, 
[1929] 1 Ch. 390. 


Part VI. — Injunction quia timet. 


315. Add. Annotation Consd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

316, Add. Annotation Mentd. Attwood v. I Jay 
Main (VJlieries, [1926] ('i». 444. 

825. Add. Annotation: — Refd. Farnworth v. Man- 
chester City Corpn., [1920] 1 K. B. 633. 

382. Add. Av7ioiaiion : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 236. 


836. Add. Annotation : — Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 236. 

839. Add. Annotation : — ^Refd. Graigola Merthyr 
Co. V. Swansea Corpn., [1028] Ch. 235. 

862. Add. Annotation: — Aa to (1) Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. C. 
344. 

869. Add. Annotation : — Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


Part VII. — Damages in lieu of or in addition to Injunction. 

West. 1871. Add. Annotation:— As to (l)Apld.Coplovitch 
11026] 2 K. B. 238. j v. Williams (1929), 73 Sol. Jo. 484. ' 


the manner In which the lloonoos hold 
by deft. oo. aro eiroumHcribed ; said 
lloonooa provide that the territory 
within wluuh the power to bo generated 
by the use of the water thereby granted 
may bo ho1<1. bartered or oxoimiigod is 
an area within ftO miles of liossland. 
Thoreforti the oontlinianco of an Interim 
injunction restrolniug deft. eo. from 
cutting off said power, which It had 
been supplying to a oo. beyond such 
area, was refused, since it would require 
It to oontlnuo an illegal course of 
conduct .—Gkanby Consouoatkd Min- 
ing, Smelting & Powkh Co. v. West 
IfOOTMNAY ]*OtiVK« A' LtOHT Co., fl92«J 
4 D. L. U. 724 : n» 28 ] 3 W. W. It 

PART III. SECT. 2. 

194 i. WhfVirr orafUfd after decision — 
To vreaerve property pendina appeal,]— 
Injunction to preserve rights pending 
on appeal, granted. — P rk>kdoboh v. 
PREVKOonos (B. C.), 11027 1 3 W. W. It. 
7ft6,--CAN. 

PART IV. SECT. 1, SUB-SECT. 2. 

«’• eaokr 

(1876), 21 Qr. 409.— CAN. 

PART IV. SECT. 1, SUB-SECT 4. 

217 vl. .]— The ot. will not 

grant an injunction to rostraln tho 


breach of a contract for the sale & 
delivery of future obattols, expressed 
in an afflmiativo form, even though 
the contract so expressed Involves a 
negative in substance, in a cose where 
damages would lie a complete remedy, 
where the contract is of such a natuia 
that It cannot be speclflcally enforced, 
& w’horo payment for the goods in 
question has not been maile. — W ood 
r. ConniGAN (1928). 28 S. U. N. S. W. 
492 ; 45 N. S. W. W. N. I34.~AUS. 

PART V. SECT. 2. 

24011. .)— To enUtle 

vltf, (e a mandatory Injunction on an 
interkM'utory application ho mu.st make 
out a strong pntnd fane oasf* to the 
right wliloh he assorts Sc tor active 
iutcrfcrcnco by the ct. If hts right Is 
reasonably clear, St particulany if 
there exists an urgent & pararaouiit 
mHHwsiiy for tho injauotion in order 
to pix'vent serious damage to pltf., tho 
injunction will Issue before trial. — 
PUATT V. fioiiKVKCK (Sosk.). [1996] 4 
D L. R, 1109 ; 11926] 3 W. W. 11. 657. 
— CAN. 

PART V. SECT. S. 
sd. Infunction to remove buildtno .] — 
GtuuNviLLK, Ltd. p. Dumarksq (N. S.), 
[1937] 1 D. L. R. 730.— CAN. 

PART V. SECT. 4 . 

867 11, .J — ^Mandatory Injunction 
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refused, where the Injury complained 
of wros capable of being compensated 
by a small money payment, & It would 
be oppressl>e to grant a mandatoiy 
Injunction. — C arpet Import Co., Ltd. 
r. IlK^Tfi & Co.. Ltd.. (1927 j N. Z L. H. 
37.— N Z. 

267 ill. 1 —A person cannot ask 

tho ct. to sanction Uls wrongful act St 
allow him to pay monetary compensa- 
tion only, lie may be compelled to 
imdo bis w’rongful act. But cts. in 
India have a wide discretion in gr anting 
mandatory iujunctioni!l. Sc sls a rule 
such injunction will not be granted If 
the injury to pltf. *6 legal rights is small, 
monetary compensation can be esti- 
mated, and is small, tho granting of 
injunction is oppressive on deft. Sc 
specially if there Is delay on pltf.*s part 
in protesting against the injury or in 
filing the suit. — Dawson r. Rouhak 
Zamam Beocm (Prtncbss), (1928), 
1. L. R. 6 Ran. 456.— IND. 

PART VIL SECT. 1, SUB-SECT. 1. 

se. Damaoes db account of profits - 


limited by a statute which imposes a 
penalty not reooverable at the action 
of the person amieved. Where the 
ot. found that pltfe. wmre entitled to 



VdL XZVm.>~IiijimoiioiL Oases 888—700. 


888. Add, Annotation : — Refd. Bhagchand Bag- 
dusa Gaijrathi v. Secretary of State for India 
in Council (1927), 43 T. L. R. 617. 

^01. Add. Annotation: — Consd. Rely>A-Bell 
Burglar &> Fire Alarm Co. v. Eisler, [1926] Ch. 
609. 


4f08. Add. Annotaiiona : — As <o (1) Apld. Price v. 
Hilditch, [1930] 1 Ch. 600. Retd. Horton’s 
EsUite V, Beattie (1926), 42 T. L. R. 701. 
Generally^ Refd. Farnworth t*. Manchester 
City Corpn., [1929] 1 K. B. 633. 

415. Add. Annotation : — Mentd. Price v. HUditch, 
[1930] 1 Ch. 600. 


Part VIII. — Effect of Conduct of Parties. 


464. Add. Annotation : — ^Refd. Lynde v. Nash, 
[1928] 2 K. B. 93. 

469. Add. Annotation : — ^Refd. A.-G. v. London & 
Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

507. Add. Annotation : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

511a. Encouragement by plalntHI.l— Copno- 

viTCH V. Williams (1029), 73 Sol. Jo. 484. 

544. Add. Annotation : — Mentd. Grant v. Edmond- 
son, [1930] 2 Ch. 246. 


661. Add. Annotatiojt : — Refd. Grant v. Derwent, 
[1928] Ch. 902. 

568. Add. Annotationi* : — Consd. Marb^ v. (hn^rge 
Edwardea (Daly’s Tlieatre) (1927), 96 Ij. .1. 
K. B. 980. Apprvd. Herbert ('iayton Jack 
Waller, Ltd. i>. Oliver, [1930] A. (]. 209. 

672. Add. Annotation :* Consd. Marl><^ v. Gi'orgo 
Edwardes (Daly’s Theatre) (1927), 96 J,. J. 
K. H. 980. 

574. Add. Annotation ■ Consd. Hunioon t’o. v. 

Kolynos (IncorporaU'd), [1930J 1 Ch. 628. 
679. Add. Annotation : — Consd. Hyman v, Hyman, 
[1929] A. 0. 4101. 


Part IX. — Against whom Injunction may be Granted. 

586a. Public ofDcial.J — Bex Co. & Bex Research I 608. Add. Annotation ;--Refd. ’Die Jupiter (1927), 
(y’ORPN, V. MUIRHEAD & COMM'ROLLER- 137 L. T. 333. 

General op Patents, No. 842a, post, I 


Part X. — Matters in respect of which Injunction may be 

Granted. 


618. Add. Annotation : — Aa to (1) Refd. Peech v. 

Best (1930), 99 L. J. K. B. 637. 

629. Add. Annotation : — Refd. Express Dairy Co. 

V. Jackson (1929), 99 L. J. K, H. 181. 

638a. Enforcement of contract contrary to terms 
thereof.] — Injunction r(*fused. — Savage 
South Africa, Ltd. r. London Exhibitions, 
Ltd. (1899), 43 Sol. Jo. 761. 

649, Add. Annotation Consd. Jte Wait, [1927] 1 
(^h. 006. 

674. Add. Annotations : — Mentd. Ixjrd Strathcona 
S.S. Co. V. Dominion Coal Co., [1026] A, C. 
108; Price v. Corpn. D’Energie De Mont- 
magny, [1027] A. O. 363. 


675. Add. Annolatnm: Retd. Torhuy Hotel v, 
Jenkins, [19271 2 Vh. 22.'>. 

677a. .] Wliero a breaeJj of a rfslrietivo 

covenant. <'aiisc*H s\ibstaniiMl damage tlie et. 
lias no discretion to award datnagt'S in lieu 
of a mandatory injuiief ion. Tliis rule applies 
whether tiie covenant is brok<*u by ti»e 
origimil roveruintxu-, or by uii asHignec* with 
notice. — A(’i 11 LLi v. Tovelj., 11927) 2 Ch. 
243 ; 96 L. J. Ch. 493 ; 137 J.. T. 806 ; 71 
Sol. Jo. 74.'>. 

706. Add, Aymotaiions Refd. Ijfjrd Strathcona 
S.S. Co. V. Dominion (k»al (Jo., (1920J A. C. 
108 ; Rely-A-Bell Burglar A Fii’c Alarm Co. 


damugvs becauiie deft. cu. operated 
motor Tehlclos over routes to which 
pltfs. had been given a oertiheate 
under Motor Carrier Act. it ordered 
that an account be taken of the 
amount of money received by the oo. 
while so oiwratins, for compensation. 
Sc that this amonnt be paid as damages. 
— LOLTNSBURY V. SUTHKRLAND MOTOR 
Bub Co. (1928), 54 N. B. H. 7.— CAN. 

PART IX. SECT. 3. 

sf. Cfenerai rule,] — ^An injunction, 
which is in the nature of an execution, 
wiU only be granted in peratmam. Sc 
will not be granted against any person 
not a party to the action. — M oork v. 
A.rO., (19301 1. IL 471.— IR. 

PART X. SBCrr. 2, BUB-SECT. 2. 
681 ▼. CBBu r riic 9. Frassb 


(1904), 10 B. C. R. 291.— CAN. 

PART X. SECT. 2, SUB-SECT. 3.— A. 

ik. Enforcement of offremimt to deliver 
produce to company , the arts, of 
assoon. of a oo., whfjsu buBlnoM was 
to market the fruit grown by its 
membera, it was provided that oacb 
member should deliver to the co. 
ninety-five per cent, of his fruit 
immediately after each varit^y 
thereof should be ready, suitable Sc 
fit for harvesting or picking but not 
later than a certain date in each year ; 
— Held : the obligation impoited on 
each member o# the co. was not one in 
respect ot which the ct. should at the 
instanoo of the oo. grant an injunction. 
— PsKKNHAM Upper Fruit Oo., I/ro. 
V. CaosBT. (19251 V. L. R. 27 ; 35 
C. L. R. 386; 31 Argus L. R. 
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PART X. SECT. 2, SUB SECT. 3. - 
C. (b). 

666 iv. CtnUrad of agency.] - 

The contract in question which was 
between a fruit grower Sc rertalii 
aSHOcus. for the inarkutbig of the 
grower's crops was held by the ct. to Imj 
nothing more than a contract of agency 
not to M specifically cuforoe<l by way 
of injunction or rcrioivorship. — 
Kelowna Growkrr’ Exj^manob & 
Okanaoan United Gkoukkn v. Db 
Caoukrav <1922), 70 1). L. fl. 866 ; 
(1922J 3 W. W. R 1116.— CAN. 

e55 V. .]— Ro«h V. Canadian 

National Rys., [1928J 2 D. L. R, 880 ; 
(19*81 1 W. W. It. 940 ; 87 Man. L. It, 
279.— CAN. 



OaiM 706— saOa. English and Empibe 

V. Elsler, [1926] Ch. 609; Be Wait, [1927] 
1 Oh. 606. 

718. Add. Annotation: — ^Refd* Lord Strathcona 
8.S. Oo. V. Dominion Coal Co., [1926] A. C. 
108. 

716. Add. Annotation : — Folld. Rely-A-BeU Burg- 
lar & Fire Alarm Co. v. Bialer, [1926] Ch. 609. 

717. Add. Annotation : — Refd. Crediton Oas Co. v. 
Crediton U. C., [1928] Ch. 447. 

720. Add. Annotation: — Apprvd. Lord Strathcona 
8.S. Co. V. Doxninion Coal Co., [1926] A. C. 
108. 

722. Add. Annotation : — Mentd. The Penelope, 
[1028] P. 180. 

724. Add. Citatione L. J. P. C. 71; 134 

L. T. 227 ; 31 Com. Cas. 80 ; 16 Asp. 

M. L. 0. 586. 

Add. Annotatiom : — DIstd. Ontario Jockey Club 
V. McBride, [1027] A. i\ 916. Mentd. Torbay 
Hotels V. Jenkins, [1927] 2 Oh. 226. 

780b. .] — Williams v. Williams (1817), 3 

Mer. 167 ; 86 E. R. 61, L. C. 

Annotationa : — Consd. Murison v. Meat (1851), 9 Haro, 241. 

Mentd. Green v. Chvaoh (1823), 1 L. J. O. S. Ch. 203. 

785. Add. Annotation : — Retd. Behnke v. Bede 
Shipping Co., [1027] 1 K. B. 649. 

750. Add. Annotation Consd. A.-G. v. County of 
London Electric Supply Co., fl926J Ch. 542. 
755. Add. ^Annotation : — Consd. Salisbury & Ford- 
ingbndge District Drainage Board v. Southern 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 660. 
785. Add. Annotaliontt : — Apld. A. -G. V. Sharp 
(1930), 99 L. J. Ch. 441. Retd. R. v. Grain, 
Wandawoith Grdns., [1927] 2 K. B.205. 
800. Add. Annotation: — ^Refd. Notloy v. Birming- 
ham (Bishop) (1930), 90 L. J. Oh. 306. 
son » Add. Annotation: — Apld. Wing v. Bum 
. (1928), 44 T. L. R. 268. 

808a. Cancellation of alflUation.] — Injunction 

refused.—WiNO v. Burn (1928), 44 T. L. R. 
258. 

811. Add. Annotation: — Ae to (3) Refd. Musical 
J’erfoi*mora’ Protection Assocn., Ltd. v. 
British International Pictures, lAd. (1930), 
40 T. L. K. 486. 

818. Add. Annotation : — -Refd. Musical Performers’ 
Protection Assocn., litd. v. British Inter- 
natiomil Pictures, lAd. (1930), 46 T. L. R. 
486. 

829. Add. Annotation : — Reid. Putsman v. Taylor, 
[1927] 1 K. B. 037. 


Diobst Sdpflbmekt. 

829a. ^.1— The first deft, entered 

the service of plt&. as a traveller under an 
agreement by which he agreed that he would 
not at any time thereafter ** divulge or make 
known any of the trusts. Secrete, accounts, or 
dealings of or relating to ” pltfs.’ business. 
Upon leaving pltls.’ service, he entered the 
service of the second defts., who knew of 
the terms of the above agreement, & he kept 
a list of pltfs.’ customers in the district m 
which he travelled & divulged to a consider- 
able extent to the second defts. the terms 
upon which pltfs. did business : — Held : 
Itfs. were entitled to an injunction against 
oth defts., an order for delivery up of papers 
& books A damages. — ^Summers (William) 
Co., I/TD. V. Boyce & Kinmond A Co. 
(1907), 97 L. T. 606 ; 23 T. L. R. 724. 

880a. In 1909, V. & Co., defts. 

in an action, were endeavouring to perfect 
a system known as the “ C. A. V.” system, 
for lighting motor cars by electricity, & the 
A. 1., Ltd. who were pltfs., were Ucencees 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. The 
parties, with a view to utilising pltfs.’ dynamo 
in connection with the “ C. A. V.” system, 
agreed for one year that pltfs. should give 
, defts. the “ sole selling agency ” for the 
dynamo, which was to be supplied at cost 
price ; defts. were to use their best endeav- 
ours to introduce & sell the dynamo, & were 
not to become directly or indirectly interested 
in the sale of any other dynamo, & the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
a commission of 10 per cent, on cost price, 
& the ultimate {irofits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
defts. from using or publishing these testi- 
monials, Sd moved for an interlocutory 
injunction ; — Held : defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
upon special terms, that there could not be 
implied from the agreement a contract 
between the parties, that all information of 
which defts. became possessed during the 
pendency of the agreement should not 
afterwards be used by defts. for other pur- 
poses, & that a fiduciary relationship had not 


PART X. SECT. 4, SUB-SECT. 1,— 
A. (a). 

•1. To r< strain Ulet/aJ act — Un- 
authorised acts of wnwi/.]— Tho ot. 
will not grant an interdict restraining 
the CO. fi’om doing certain iilogal acts 
on the mere ground thet a servant of 
the oo. has uominlttedi such acts when 
the CO. not only has not authorised 
such acts, but has exprobsly pro- 
hibited its servants from doing the 
aote complained of.*— G olpsmid v. 

HODTH AJirHICA.N AMALOAMATKD JRWIHH 
PIUESS, Ltd., 119291 A. D. 441.— S. AF. 

4. 81 

A. (b). 

n. Add “ (1914), 90 B. C. R. 210.** 


PART X. SECT. 6. 

810 V. .] — A grocer kept 

on bib premises e soda water fountain, 
ironi which he fllled empty aerated 
water bottles tendered to him by 
members of the public. Among the 
bottles so tendered were eome em- 


bossed with the name of a firm of 
aerated water manufacturers. The 
manufacturers intimated to the grocer 
that, wlien selling their waters, they 
blways rc^tainod the property in their 
bottles, & that, in using their bottles 
without their consent, tlie grocer waa 
participating in the illegal use of their 
liroporry. The grocer having ignored 
their intimation, the manufacturers 
sought interdict against his use of 
their bottles. After a proof as to the 
circumstances in whicli the manu- 
facturers allowed to tbeir customers & 
to the public possession of their 
bottles ; — Held : members of the 
publio wrere not precluded from 
ucciulring a right to use the manu- 
faolurerB* bottlm, & tlie tendering by 
inembera of the public to the grocer of 
bottles embossed with tbe manu- 
facturers* name did not certiorate the 
grooer that euob bottles were In fact 
the property of the manufacturers, & 
the grooer was tmder no duty to the 
manufacturen to inquiie Into the 
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hlston of each bottle tendered to him ; 
interdict refused.— Lliti'H A ('o , Lii>. 
r. I^KYDON ; Bark & Co., Ltd. i. 
Macukouhkuan, 1193U] S. C'. 41 ; tifftL 
47 T. L. H.. 81 H. L.-SCOT. 


PART X. SECT. 6. 
am. To restrain director db employee 
from setting vp rival business — 
eani'ossing former customers .] — The fact 
that deft, had been a director & 
employee of pltf. co. held not to entitle 
it to an injunotlon restraining him, after 
he had rerigned his employment, from 
oarrymg on a rival busmess for bimself 
or from canvassing customers of the 
CO. with whom be became acquainted 
during ench employment, where he 
bad not taken away any written lists 
or other materials pertainlxig to tbe 
CO. *8 business 8c obtained by hun In the 
course of his employment, although he 
continued to hold in the mere legal 
sense his position as direotor. — 
WAirE*B Adto Tbakspbb, Ltd. «. 
WAira. [1928] S W. W. R. 649.— UAH. 
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been eetabliebed between the partiee as would 
have existed had defts. been in fact pltfs/ 
agents. — ^Acouicuiator Industries, Ltd. v. 
Vanderyell (0. A.) A Co. (1912), 29 B. P. C. 
301. 

885a. Mining report.] — New Nimrod 

Co., Ltd. v. Peruvian Pacific By., Ltd., 
International Construction & Finance 
Syndicate, Ltd. & Crankshaw (1907), 61 
Sol. Jo. 737. 

889a. - - Particulars,] — Pltf. 

in tills action claimed an injunction to 
restrain deft., who had been in pltf. ’a 
employment as works manager & chemist, 
& who during his employment had 
acquired knowledge of secret processes 
for the manufacture of various articles 
made of rubber sponge by pltf., from dis- 
closing such processes. Deft, on this i>ro- 
cedure summons asked for further & bt‘ttcr 
particulars of the secret processes //c/d .* 
deft, was entitled to such particulars, but 
that they must be disclosed only to thre«‘ 
experts not trade rivals of pltf., deft. hiiust*|f 
& nis legal advisers, & the order must be in 
such a form as to prevent the persons to 
whom the secret processes were communi- 
cated from disclosing them, A copies of tlie 
particulars must be returned to pltf. when th<‘ 

S roccedings were closed. — SoiiBO lluiuffiit 
PONQE Products, Ltd. v. Dkfriek (1930), 
47 B. P. C. 454. 

842a. Against public official.] — Where a pub- 

lic officer, e.ff., the (Jomptroller-Clcnerul of 
Patents, claims the right to disclose informa- 
tion to the public which pltf. in an action is 
primd facie entitled to withhold trom jiuh- 
licity, it is proper to restrain that public 
official from taking a step which would result 
in that infoimation being disclosed. — Hex 
Co. A Rex Rksearcu Corpn, v. Mithhead 
& (yOMPTROLLER-tiENERAL OF 1 ‘aTENTS ( 1 920), 
96 L. J. Ch. 121 ; 130 L. T. 668 ; 44 R. P. C. 38. 

852. Add. Annotation: - Mentd. Ixiwther v | 
Uarris, [1927] 1 K. B. 393. 

858a. Conversion of goods — Perishable goods. j - 

Pltfb., who were an American co., earned on 
business as exporters fruit. Th<‘V had 
been exporting fruit from Colombia for many 
yeai*s, & they had a large number of contracts j 
with thtj gi'owcrs cif bananas & dealt witli 
about 97 per cent, of the exportable bananas 
in that country. Und(*r those contract-s the 
bananas which were Ui be sold to pltfs. 
became the property of pltfs. as soon as they 
were severed from the trees. Defts. im- * 
ported into England a cargo of bananas, 
under contracts whicli they had made with 
a co-operative society formed by some of the 
banana growers in Colombia, who debii'ed 
to break down pltfs.’ monopoly & find 
another outlet for their produce. Pltfs. 
claimed that 2,041 stems of bananas, an 
unidentified part of the cargo imported by j 
defts., were from growers with whom pltfs. 1 
bad contracts, or were from estates covered | 
by those contracts, A they obtained an i 
interim injunction restraining defts. from { 


converttng to their own use or otherwise 
dealing with or in any way disposing of 
bananas, the property of pltfs., save by 
delivery of the same to pltfs. or their agents : 
— Held : the order for an interim injunction 
was unsatisfactory A embarrassing, because 
(1) the bananas were perishable; (2) the 
order did not identify the bananas, dealinf^ 
in which it was sought to restrain ; (8) it 
did not order delivery to pltfs. The order 
niust be varied by ordering the sale of a 
specified number of bananas to be selected.-- 
UNITED Fruit C’o. r. Frederick Leyland 
A Co., Ltd. (1939), 47 T. L. IL 33 ; 74 Sol. 
Jo. 736, C. A. 

888. Add. Annotation: As to (2) Hsfd. Miish'al 
Performers’ Proieeti(,)n Assoun., Ltd. f. 
British International l^ietures, Jdd. (1930), 
46 T. L. R. 4Sr>. 

904. Add. Annotation : — Refd. Tolley v. Fry (.1. H.) 
A Sons (1929), 46 T. L. R. 108. 

906a. .] — A society, composed mainly 

of architects, was formed into a co. limited 
by guarantt‘o under Cos. Acts. By its arts, 
of assocD. membership of the society was 
open to persona qualiili^d in certain ways 
approved by the council of the society, A 
paying a certain entrance fee A yeaily 
subscriptions ; A members wore authorised 
to use the letters “ M. S. A.” as a professional 
designation. Deft., who was an architect, 
but had never been A was not a member 
of the society, used the letters “ M. S. A.” 
as a professional designation. The society 
brougiit an action against him for an injunc- 
tion, which ho did not defend, A by its state- 
ment of elaiin alleg(‘d, among other things, 
that the continuous A uxclnuive use of the 
letters by its members had giv<*n the lott€'rs 
a deilnite meaning A value in llie minds of 
the public, A tiie use of them by unautborised 
persons would damage the society. On 
motion for judgment in default of appear- 
ance : — Had: pltfs. were not entitled to an 
injunction. — k’IETY ok Auoiutectm v. Kkn d- 
RlCK (1910), 102 L. T. 626 ; 20 T. L. R. 433. 

I. Use of professional designation Implying 
membership — Of professional Institution.]- - 
Pltf. society was incorporated in 1886, 
under Cos. Act, 1867, as a co. not for gain 
without thf5 use of the word '* limited ” 
under licence of the Board of Trade. In 
1880 pltf. society recommended its members 
to adopt as their professional designation the 
use after their names of the term “ Incor- 
porated Accountant. ” B y 1 905 that designa- 
tion had come to mean to that section of the 
public who Lad dealings with accountants 
a member of the society, which, by its system 
of tests A examinations, had conferred upon 
its members the valuable privilege of a 
recognised status for ability A integrity. 
In that year deft, association was incorporated 
under the Cos. Acts as a co. limited by 
guarantee. Shortly after its incorporation 
its council recommended its members to 
adopt the designation “ Incorporated 
Accountant ” with the addition of the 
abbreviation “ Ixm. Assocn.” In an action 



f i. S. P. Canadian Pacific Iiy. f’o. 
V. Caloart (1887). 5 Man. L. R. 37. ~ 
CAN. 

PART X. SECT. 14, SUB-SECT. 2. 
906 i. Vae of letters implyina member- 

901 


tihxp — O/ projesititmal iiiriiiutUm — 
“ u. Institute, of Cuarterkd 

Ar<«UNTA.vi« OF Manitoba v. Bki- 


LA.My 

2W. 


, fimi 3 D. L. 11. 1071 ; { 
W. R. 106 ; 36 Han. L. U. 4 


1027} 

.^3.- 


CAN. 



Cases 908b~-1000. English and Empike Digest Supplement. 


by pltf. society against deft, assocn. & G., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 
his business of accountant the designation 
“ incorporated accountant,” & (6) an injunc- 
tion to restrain deft, society from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 
tion ; — Held : the designation ” incor- 
orated accountant” was a fancy & not, a 
escriptive term, & had come to denote 
membership of the society, &, therefore, that 
the unauthorised use of it inflicted an injury 
on pltf. society, in respect of which it was 
entitled to maintain an action. Pltf. society 
had a pecuniary interest in preventing deft, 
assocn. from attempting, by representations 
& inducements held out to members of the 
professions, to reduce the status of pltf. 
society by conferring improperly an indica- 
tion of that status. Pltf. society was entitled 
to the injunctions which it claimed. 
— Society op Accountants & Auditors 
V, Good WAY & London Assocn. op 
Accountants, Ltd., fl907] 1 Ch. 489 ; 70 
L. 3. Ch. 384 ; 90 L. T. 820 *, 23 T. L. R. 
280 ; 51 Sol. Jo. 248. 

Annotation : — Difltd. Society of Architects v. Kendrick (1910) 
102 L. T. 526. 

906o. After expulsion.] — Deft, took 

honours at the flnal examination for member- 
ship of the Institute of Chartered Accountants 
in England & Wales, but he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft, continued to use letter-paper headed 
” Uonours Final. Institute of Chartered 
Accountants.” In an action by the institute 
for an injunction the evidence was that this 
heading conveyed the impression that deft, 
was still comiected with the institute : — 
Held: though deft, was entitled to state 
that he had obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making tlie statement in 
such a way os to load to the belief that he 


was a member of the institute or was con- 
nected with it. — Institute op Chartered 
Accountants op England & Wales v. 
Hardwick (1919), 36 T. L. R. 342, C. A. 

928a. Misrepresentations — As to what took 

place in court.] — Gillette Sapbty Razor, 
Ltd. V. Pbllett, Ltd. (1909), 26 R. P. C. 588. 

927. Add, Annotation : — ^Mentd. Be William 
Thomas Shipping Co., Dillon (H. W.) Sc Sons, 
Ltd. V. The Co., Be Robert Thomas, [1930] 
2 Ch. 368. 

928. Add, Annotation : — ^Dbtd. R. v. Payne, [1896] 
1 Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(Lord Russell, C.J). 

929a. Publication by newspaper — Commenting on 
matters in dispute.] — Guilding v . Morei. 
Brothers, Corbett & Sons, Ltd. (1888), 4 
T. L. R. 198. 

Sect. 30.— OTHER PURPOSES, 

969a. Bottles of manufacturer marked with name— 
Whether refilling by another person re- 
strained.] — Applts., who wore manufacturers 
of aerated water, marked their name on the 
bottles & claimed an exclusive right of 

E roperty in thcmi. Resp. was a ^ocer who 
ad no contractual relationship with applts., 
& he had in his shop a soda fountain by 
means of which he supplied customers with 
aerated beverages for consumption off the 
premises. The customers had to bring a 
bottle or other receptacle. Sc in practice 
resp. filled it without examination Sc without 
inquiring into the customer's right to use it. 
Occasionally applts.* bottles were used in 
this way. In an action by applts. against 
resp. to restrain him from receiving from 
customers bottles marked w'ith applts.* name 
for the puiposo of iilling them with beverages ; 
— Held : there was no duty on resp. to 
ascertain which bottles were applts.* property, 
Sc the action failed. — IjEITch (William) Sc 
Co., Ltd. v. Leydon ; Barr (A. G.) Sc Co., 
Ltd. V. Macgeogheoan (1930), 47 T. L. R. 
81 ; 74 Sol. Jo. 836, H. L. 


Part XI. — Procedure. 


976. Add. Annotation : — Mentd. Bournemouth- 
Swanago Motor Road & Ferry Co. r. Harvey 
&Son8, [19301 A. C. 640, 

981 . Add, Annotaiione Mentd. St. Nicholas Aeons 
V. L. C. C., [1028] A. C. 469 ; Stevens v. Will- 
ing Sc Co. (1020), 167 L. T. Jo. 178. 

986. Add. Antiotaiion : — ^Mentd. Edwards r. A.-G. 
for Canada (1029), 46 T. L. R. 4. 


990. Add. Annotation : — As to (1) Refd. Vander- 
pant V. Mayfair Hotel Co., [1930] 1 Oh. 138. 

992. Add. Annotation : — ^Refd. Vanderpant v. May- 
fair Hotels Co. (1929), 27 L. G. R. 762. 

1000. Add. Annotation : — Refd. Salisbury Sc Ford- 
ingbridge District Drainage Board v. Southern 
Tanning Co. (1020), Ltd., [1927] 2 K. B. 
566. 


PART X. SECT. 27. 

937 vll. .1— In 1883 W. boiuj? 

Belxod of oertalii lands, oouveyed holt 
thoreof to G. in foo, desoriblnsr the 
Bomo by metos & bonndn, 8c, after- 
wards, diod, havlutf dovisod tho other 
half to M. There was a houso on tho 
lands in auestlon so situate that half 
of It was on the portion panted to G., 
Sc half on the portion dovisod to M. 
No epoolllo mention of tho house was 
made cither in the deed to G. or in 
the ^^ill. M. now oommenood, in 
dellanoe of G.’s protests, to pull down 
the baU of the house edtuato on the 


land dcvibod to her, & G. applied in tho 
proMuit action for an injunction to 
restrain the same : — Held : he was 
entitled to tho relief claimed. — W ray 
V. Mokjuson 9 O. It. 180. — 

CAN. 

PART XI. SECT. 1. SUB-SECT. 1.— A. 
b. Rrvud., 3 A. II 226, 

PART XI. SECT. 1. SUB-SECT. 1.— 
B. (a). 

968 vi. .1 — In an action 

brought by a ratepayer as pltf. on 
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behalf of himself 8c other clUzens m tho 
municipality, except the mayor, alder- 
men. ^ councillors thereof, for declara- 
tions 8c an injunction restraining tho 
oreotion of a town hall, the A.-G. & the 
oorpn. of the town were ioin^ as deft., 
the only relief clahped against the 
A.-G. being a declaration ; — Held : as 
pltf. was interested only as one of the 
public, the A.-G. was a' necessary pltf., 
& in the absence of special clroum- 
stances the A.-G. was wrongly Joined 
as a deft. — Qdbban v. A.-G. 8c 
Briqhtov Corpn., [1928] S. A. S. II. 
457.— AUS. 
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1028. Add, Annotaiion fo (1) Reid, (’utlon r. 

AshweU & Nesbit (1927), 44 T. L. R. 130. 
1068. Add. Annotation .'—Menid.Varey v. Coopor, 
[1927] 2 K. B. 384. 

1134. Add. Citation:— 2 R. P. C. 73. 

Add. Annotation : — Mentd. Sharp & Dohmo 
Inc. V. Boots Pure Drug Co. (1928), 45 
R.P.C. 153. 

1186. Add. Annotation : — Mentd. Price i\ llilditch. 
[1930] 1 Oh. 500. 


1157. Add. Annotaiion : — Mentd. Reigate Corpn. 
i>. Surrey County Council, [1928] Ch. 359. 

1163a. Order must identify goods Injunction to 
restrain dealing with part of cargo.] — Unitkd 
Fuuit Co. V. Frkderick I.kyland & Co., 
Lti»., No. 86.3a, ante. 

1208. Add. Annotation : — Refd. Muuchestt'r Corpn. 
r. Fiirmvoilh, 11930] A. O. 171. 

1216. Add. Annotation : Refd. Horton’s Estiite v. 

Beattie (1920). 12 T. h. It. 701. 


Part XII. — Breach of Injunction and Remedies Therefor. 

134tO. yidd. Annotation Mentd. Nixon v. A.-C., ] 1346. Add. AnnoUdion : Refd. Ih)yee v. Morris 
[1930] 1 Ch. 660. 1 Motors (]1>27), li K. P. C. 10.7. 


Part XIII - Dissolution of Injunction. 

1402. Add. Annotation: — Mentd. Sharp & Dohme | 1430. Add. Annotaiion : -Mentd. Flleriiuiii Ijiiies 
Inc. V. Boots Pure Drug Co. (1928), 4.7 r. Iteail, [1928] 2 K. B. 111. 

R. P. C. 1.53. ' 


Part XIV. — Costs. 


1477. Add. Annotaiion : — ^Refd. Vanderpant v. i 
Mayfair Hotel Co. (1929), 27 L. O. K. 752. | 
1540. Add. Annotation : — ^Refd. Donald (\iuipbell . 
V. Poliak, [1927] A. C. 732. 1 


1653. Add. Annotation: Montd. Sharp tSc. Dohirie 
Inc. V. Boot.s Pure Drug (’o. (1928), 45 
R. P. C. 1.53. 


PART XI. SECT. 2, SUB-SECT. 2. 

sp. Plaintiff -Having only tfiintahle 
interest ] — Injuuotioii (riantod. — I^khin • 
NKTT r. Whitk, [111201 1 I>. L- 11- : 
affg., (192.>] a D. L. Jl. 500 ; 67 
O. L. 11. 171.— CAN. 

St. Having mere iiUnihue 

termini.] — Pltf. havinpr u mere inUnssc 
termini 1^ not necessarily |ieliaried 
from inaiutaininfr an uetioii foi 
Injunction.- MiONAi’ni ZAAiiMiAiu & 
Co., Ltd. v. Ham K\.vm bivoa Dto 
Dakpa SiKA (192.5), I. L. It. o Pat. 80. 
— IND. 

PART XI. SECT. 2, SUB-SECT. 3.- 
B. (b). 

1036 i. Fact of avpiaranu — Must bt 
dihclosid.] — Ma< kky V. JMacki:! (B. t’.), 
[1929] 4 L). L. B. 058.— CAN. 

PART XI. SECT. 2, SUB-SECT. 3.— C. 

1046 i. Urgency — I*reservalion of 
property in dispute.] — Wilmot v. Matt- 
UUND (1851), 2 Gr. 656.— CAN. 

PART XI. SECT. 2. SUB-SECT. 7. 
1083 i. The applicaiion- SerpHsUu 
for fuU disclosure of facts.] — YakmiIi. 
V. Yahmik, [192.5! 2 D. L. K. 1215.— 

CAN. 

PART XI. SECT. 3, SUB-SECT. 1. 

d i, a. P. Davidson- & Vancouvku 
Tkomixai. Grain Co. v. Nouiii 
W'EaTKKN DUKDCtNO Co. & V ASCOVVKK 
Harbour Cobibs. (1925). 35 B. C. R. 
534.— CAN. 


from ordir /tight to uintuiL] Deft., 
\vliO wan omployod l*v pltf.. eiaen.iiited 
Dittt he wuuhl not, In the event of the 
j ieriiiiiiataon of that employ loent , 

! dinetlv or jndireell> sollell or iiillin n« o 
, (iistomcrs in a lertain dlhtrU*! for a 
period of three >earn. Ho Monunlted 
n hr«*ar h of t^i<* eovenarit, A pitf. 
lii’ouitht an action rlaiiuin^ an innim • 
tiou restralninjf «left. for three >caM. 
An Interim <»rdei was iiiudi restriiinuiK 
deft, until a specilled d.ile, suhse- 
(|iicnlly. an <»rder was uiad« hyeonhcnt 
%\heiel»\ deft, was nslr.iliied from 
eoiiimlttiru;, or attempt nar l(» eommlt, 
any breach of Ihi* euvenant, njiiiptielter, 
8: without Ht’itiriK the period for wltteh 
the order operated : — Held : the in 
tentlon of the parties was to restrain 
deft, durmt? tin eurretn-v of tlie period 
of probihition stated In the eo\cnant ; 
Ac the ct. had Jurl-^dlettoii to correct 
the judRinent. — \\ Aitubv Ti:a Co., 
Ltd. V. UriM.LAHfe, U928J S. It. g. 29. 
— AUS. 

PART XI. SECT, 6, SUB-SECT. 2. 

•w. Judgment in default of rUfetut.] 

1 Where.ln an action for an Injunction 
[ deft, fulls to d<*llvcr h defeneo Ac pltf. 
H Kiven JiidKinent by default he Hhould 
bo Ki’naUsd such an Injunetlon us t)>o 
I facts alluded In the btutoment of claim, 

1 which hetjanse of the absence of a 
I defence most bo deemed to be admitted, 

1 show’ him to l>o entitled t»». Bki snav 
V. ARf;ADiA Coal Co., Ltd. (Alta.), 
[1929! 4 D. L. Jt. 1025; 3 W. W. B. 
416.— CAN. 


PART XI. SECT. 5, SUB-SECT. 1. I PART XI. SECT. 5, SUB-SECT. 10. A. 

■V. Duration of injunction omitted 1 fi. Oroitfids for granting apjteat ] 


V\INMI*L<1 L\rM»UY V. Cavicklky 
(M an.), [1927] 1 D. L. It. 528. -CAN. 


PART XII. SECT. 2, SUB-SECT. 1. - 
A. (a). 

1349 ii. .1 The order of 

Ihe I t, rcHlruJiilntf a niilMunee must be 
MTiipuloimlj obeyed : but whom tlio 
dheetor of deft. • o. bad stopped tho 
noise linrinK certain lioiirs only In Die 
buncst lielii r thill the Injunetlon did 
not forbid the eurivm»f-on of the co.’s 
biclncsB In oDliimry workliuf hours 
with tin Hume nmeblnery Si plant, the 
1 1. did not miike an order of eommlttul 
blit orili red the munuKliiK din’d or to 
pay the eoHth of till niollon. Tiiomhon 
t). .1. Taii, Iad., IPJIJUJ N. Z. L. U. 36, 
- N.Z. 


e I. Hriiich flouJbiful.] — Holdbn 

r. Kvav (1913), 23 (). W. Jt. 961 ; 4 
O. \V. N. 668 ; 19 D. L. It. 90.— CAN. 


PART XIV. SECT. 5. 

BX. taxation on Supreme tJourl HcaU .] 
in an action in ibe .-^npicriio t't. of 
)ijtutio for an Injunetlon rchtralnluK 
eft front carrylrijf on or hclnu con- 
erned in ,tnv bUhlnesH Hiiiiibit to fiiat 
f pltfs. Ill whosi’ biiKiiiesH bo bad been 
mployi’il, & foi liam.iifi’H unspeellled 
M to amount , Die JndK«* tfiaii^ii Die 
ijuuctioii sought, tint awarded no 
lit* fhttt 

lists nhouUl till paid ilcft-B but did 
ot give any s/Mvial diieellon us to Ibo 
Wile of coHt‘i . -Held : pILfs, were 
ntlDcd to eosts on tbu hupieuio Ct. 

Dominio.n LoOHh Lkaf Co. v. 
IamJkl. I192.5J .{ D. L. B. 12« ; 57 
I. L. Jt. 81.— CAN. 
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OaiM 1— SOI. 


Enqlish and EuFntB Dicest Sutplememt. 


INNS AND INNKEEPERS. 


Part I. — In General. 


1 . 


3. 


Add, Annotation: — Generally, Held. Aria v. 
Bridge House Hotel (Staines) (1927), 137 
L. T. 299. 

Add. Annotation : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


40. In the “ Held ” paragraph for ** (2) defts. 
were not entitled oecause,” read “ (2) defts. 
were not entitled to rely on Ir^eepers 
Liability Act, 1863 (c. 4), s. 1, because.” , 


Part II. — Duties and Liabilities of Innkeepers. 


67. Add, Annotation : — ^Mentd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. E. 783. 

116a. Hole In floor.] — Pltf. went to a public- 

house by appointment to meet a friend, &, 
as his mend had not arrived, walked into the 
arlour, A; there fell through a hole in the 
OOP, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. allegod that he was in 
the house as a ^est, the jury found for pltf. 
The ct. refused a rule to entei a nonsuit, 
which was asked for on the ground that there 
was no evidence, either of negligence on the 
part of deft., or of pltf. being in the house 
as a guest.— A xford v. Prior (1860), 14 
W. B. 611. 

125. Add. Annotation : — Refd. Coloshill v. Man- 
chester Oorpn., [1928] I K. B. 776. 

151. Add, Annotation : — Retd. Aria v. Bridge 
House Hotel (Staines) (1927), 137 L. T. 
299. 

161a. Motor oar stolen from parking place.] — 

A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which space 
was commonly used for the purpose. While 
the guest was at dinner at the hotel the car 
was stolen : — Held i thero had been no 
alteration in the law regarding the liability 
of an Innkeeper for the loss of goods brought 
on his premises by a guest, & whore the 
relationship of innkeep^ A guest existed as 
regards eating A drinking, that relationship 
extended also to the vi'hiclo of the guest 
brought by him to the inn, A the common law 
rule still applied A was not affected by 


Innkeepers* Liability Act, 1863 (c. 41). — 
Aria. v. Bridge House Hotel (Staines), 
Ltd. (1927), 137 L. T. 299. 

177a. .]— Chamibr v. Db Verb Hotels, 

Ltd. (1928), 72 Sol. Jo. 166. 

185. Add. Annotation : — Expld. A Distd. Carpenter 
V. Haymorket Hotel, Ltd. (1930), 47 T. L. R. 
11 . 

186b. A woman, alleging that she had lost 

a diamond ring in the bedroom of an hotel 
where she was staying, claimed in the coimty 
court fi*om the proprietors of the hotel the 
maximum amount to which their liability 
was limited by the Innkeepers’ Liability Act, 
1863 (c. 41). The cuimty court judge found 
as a fact that pltf. had not been ^Ity of any 
negligence in reject of the lost propertjr. 
He hold himself bound to give judgment m 
favour of defts., however, on the ground that 
an innkeeper who exhibited a notice inviting 
guests to deposit valuables with him was 
relieved from liability in the case of loss if 
the guest chose to retain exclusive control of 
the goods : — Held : having found that she 
hod not been guilty of any negligence the 
county court judgo ought to have entered 
judgment for her for the sum claimed. 
Merely to keep the ling in a suit-case in the 
bedroom instt^ of depositing it in the hotel 
office in accordance with the invitation con- 
tained in the terms of a notice in the bed- 
room was not a suflicient undertakii^ of the 
exclusive control of the ring to relievo the 
innkeeper of his liability for its loss. — 
Carpenter v. Haymarket Hotel, Ltd. 
(1930), 47 T. L. R. 11 ; 7i Sol. Jo. 703, D. C. 

201. Add. Annotation : — Generally, Mentd. Stoney 
V. Eastbourne R. D. C., [1927] 1 Ch. 367. 


PART II. SECT. 2, SUB-SECT. 1. 

118 i. RcoBona&Zc care — lArnitcd io 
rooms where truest JiJcely to While 
a poreon in attendance at a banquet 
Riven bx an aaeoon. la a hotel Is an 
mvltoo of the hotel proprietor, A not 
a more licensee, the extent of the 
invitation is of the utmost import anoe, 
A if an aooldont happens & the invita- 
tion did not extend to the time A place 
is oiroumstonoee of iho aoeident, then 
the question whether the proprietor 
A liable is to be dotormlnc4 In view of 
the duty whlok he owes to a mere 
licensee. 

Whore a guest at such a banquet in 
doft.’H hotel, after the conclusion 
thereof, mot ills death by falling into 


ft private-service elevator shaft :■ 
Held: deft was nut liable — Knioiit 
i>. (}RAXD Trunk Facifio Dbvklop- 
MKNT Co., Ciy27U u. L. U 408 ; 

S. C. K. 674.— CAN. 


128 1. Invited vieiior .] — In an action 
for damages for iniuries resulting from 
a fail sustained when entering deft.*s 
hotel on a visit to one of the sample 
rooms ; —Held : the action must oe 
dismissed, since the slope on which 
pltf. tell was not a ** trap," A she had 

E revious knowledgo of it. — Wav v. 

BiAND Hotel Oo. (B. C.), (1927J 
3 W. W. R. 284.— CAN. 


PART II. SECT. 3. SUB^SBCT. 1.— C. 
sa. ralttables trhtMed ptUdiclj/.}— 


Held : pltf. '8 conduct in showing his 
collection of precious stones to personb 
ill tho hotel, more or less publicly, was 
not such uegligeuoo as to deprive him 
of bis rights against the innkeeper. — 
Bherrillo. Kino Edwaud Hotel Co., 
U0291 2 1). L. It. 612 ; 63 O. L. It. 
528.— CAN. 


PART III. SECT. 2. SUB-SECT. 2.— 
A. (a). 

245 i. <Joo<ls brought tp tnn hy guest — 
AHhough value of goods greatly tn excess 
of amount otainp.l— N ewman v. White- 
HSAX> (1909). 9 W. L. It. 688 ; 2 Sask. 
L. It, 11.— CAN. 
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INSURANCE. 


Part I. — General Principles. 


3. Add, Annoiaium : — As to (2) Refd. Qreenhill 

V, Federal Insce. (1026), 95 L. J. K. B. 717. 

8. Add. Annotation : — ^Mentd. Public Trustee v. 

Lancaster Duchy, [1927] 1 K. B. 610. 

11a. Inconsistency between policy dc proposal form 
— Policy prevails.] — Kaufmann v, British 
Surety Insurance Co., Ltd., No. 218a, 
post, 

13. Add, Annotation : — Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

18a. Type calculated to elude observation — Insurers 
refused benefit of clause.] — Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tiflca^ of insurance which provided : “ I’his 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.” One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows : ” In cose of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd’s agent, as soon as the goods are landed 
or the loss is known or expected.” On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pltf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right person to sue, tV; (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with : — Held : the certificate, having boon 
issued by deft. co. itself, enured to the bomdit ^ 
of pltf., & since pltf. did not know of the j 
condition as to notice, & since the clause as i 


to notice was in such small print that it was 
not such as a reasonable man, reading with 
rctisunable care, would regard as forming 
part of the contractual terms, pltf. was 
entitl(‘d tt) recover.-- Koskas v. Standard 
Marinis Instthanoe (’o., l/ro. (1926), 42 
T. r.. K. 692; ajfd. (1927), 137 L. T. l6o; 43 
T. L. R. 169; 17 Asp. M. L. C. 210; 32 Com. 
Cas. 160, O. A. 

AnnotaHun: — Consd. r>e Moueby v. Phoenix Insoo. Co. of 
Hartford (1928), 139 Ii. T. 703. 

20. Add. Atinofaiio/t Consd, Holt’s MA>h>rH, 
Ltd. V. South Kast IjAiicoshire Insurance Ci>. 
(1930), 36 Com. Cas. 281. 

26. Add. Antiotal ion : -Held. Luke v. Simmons 
(1026), 95 L. J. K. B. 580. 

29. Add. Annotation : — Refcb Stumbles v. Whitley 
(1929), 46 T. L. ii. 87. 

36a. .] — Kaufmann v. British Surety 

Insurance Co., Ltd., No. 218a, post. 

52. Add. Annotation : ~ Mentd. He Walt, [19271 
1 Ch. 600. 

68. Add. Citation: -31 Com. Cas. 10. 

Add. Annotation : Mentd. Uirii Muljl v. 
Cheong Yue S.S. Co., [1020] A. C. 407. 

03. Add. Annotation ;--Mentd. Uirji Mulji v. 
Cheong Yue S.S. Co., (1920] A. O. 497. 

143a. Valuation of property— Speculative prospect 
of appreciation.] — if in a proposal to effect 
an insurance upon property the value* put 
upon the properl y by the assured is based upon 
what he bohoves to bo a reasonable prt)Rpect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but speculative. If the assured 
docs not make this disclosure to the insurer, 
the insurance will be void even though the 
statement of value by the assured does not 
amount to a conscious & deliberate over- 


PART I. SECT. 2. 

■r. Applicatxcm of ntalvioru coiulitunof 
— Although no mtlicy.l — The Htatutory 
oondiUons of Alberta lusurunce Act, 
1926, inoladlntf the cimditioii limitixis 
the time within ^hlch an action for 
the recovery of a ulahu “ under or by 
Ttetue of thia policy ’* may be brought 
against the msurer, apply to an oral 
oontraot for insurance as well as to one 
evidenced by a policy. — O lovkr v. 
Equitable Firb &M.iiuve Insurance 
Co. (Alta.). [19291 4 D. L. II. 946 ; 3 
W. W. 11. 352.— CAN. 

PART 1. SECT. 3, SUP-SECT. 1. 

m i. Duly of inaurer .^ — It is the 

duty of insurance cos. to make the 
policies Issued by them accord with 8c 
not depart from the terms of their 
proposal form. & to express both 
doemneats in clear 8c unambiguous 
terms. — Braund v. Mutual. Live 8c 
C mucNS Assuranob Co., Ltd., (1926] 
N. Z. L. R. 529.— N.Z. 


PART I. SECT. 8, SUB-SECT. 2.— B. 
g. Head now ** 18a i.** 

PART L SECT. 8. 

q i. .1 — Olabct V. Union Fibn 

INSDBAKOE CO., CLAIM OF AORl- 
cuuruBAL Fibb Insurance Oo. or 


WATKitTowv, New York (1884), 0 
0. B. 04ff.— CAN. 

q ii. .1 — Queen Insukanck Co. 

OF America v. British TBAUEmi 
INSUKAVCTS Co (192«). 37 H C. R. 
202; affd., iuhnem British Traders 
Insurance Co. r. Quefn Insurance 
Co. OF America, (1928) 2 T). L. Tl. 
399 ; (19281 8. C. R. 9.- CAN. 

qiii. — TodistUtsure of tUlynAlrruU 
faria.\~A re inmuer Is entltletl to the 
fullest disclosure of all facts known to 
the original insurer which air* iiialerlul 
to the risk ; 8c the failure of the 
original Insurer to disclose such a fact 
in> alidates the contract of re-lnsurance. 
The fact that the crops of an applicant 
for hail Insurance had been visited by 
hail storms during the same season 
held a fact material to the risk. — 
Federal Insurance Co. ok New 
Jersey v. WEsreuBRnrER Fire Iv- 
HUBA.NCE Co. (Alta.). [1929] 3 W. W. It, 
646.— CAN. 

PART I. SECT. 9, SUB-SECT. 2. 

sa. AUegaHon of fraud— By xnaurern 
ugamtii agent — rOmwr on inmrfrx.h 
Pltfs. produced at the trial an original 
policy 8c a renewal oerttfloate covering 
the date in question. The insurers 
contended, nevertheless, that the 
rooewal premium bad not in fact been 
paid before the date of the accident, 8c 
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attempted to establish their position 
by HliowJng tlxat their own agent bad 
bi^n guilty of a fraud, for the boneht 
of lUmseif or the insured or both, la 
concocting evidence to show that tbo 
prenduin had been paid In time : — 
Hdd : the evidence was insufflclont to 
support the finding of fraud 8c tbo 
Insiu'ers had, tboreforo, falliMl to meet 
the onus on ttiem of raeuting the primd 
facLf cose made out by tiie production 
of the policy & renewal W'oelpt. — 
WhRiEKV Fivanck CoimutA no.v, Ltd, 
n. hosvon Ac I.anoahhiue Cuakastbe 
& Af'ITDKNT Co. OF (Janada, [1928] 
3 D. L. It. 592 ; (1928] 2 W. W. It. 454. 
- CAN. 

PART I. SECT. 9, SUB-SECT. 3. -A. 

sb. Second policy.]'- Crawford v. 
Western Assurance Co. (1873), 23 
C. P. 385.— CAN, 

PART I. SECT. 9, SUB-SECT. 4. 

144 lx. .i-tMuma «. Niagara 

District MtrruAL Inburanoe Co. 
(1862), 22 n. C. R. 214.— CAN. 

a i. - Verdict unmpported by 
evidence— Power of Court of Appeal. ^ — 
Bkody V. Dom. Life C . 

[19281 4 D. L. It. 529 ; affg., [1928 J 
2 D. L. 11. 241 ; 60 N. S. It. 116.- 
OAN. 
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valuation. — Hoff Trading Co. v. Union 
Insurancb Society of Canton, Ltd. (1929), 
46 T. L. R. 466, C. A. 

166. Add, Annotation: — As to (1) Apld. F^e v. 
Scottish Insce. Corpn. (1929), 98 L. J. K. B. 
308. 

168. Add. Annotation : — Consd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

16011. - — Lost article subsequently found.] — 

HoiiMES V. Payne, No. 3281a, post. 

170. Add. Annotaiion : — Aa to (2) Apprvd. News- 
holme V. Road Transport & General Insce., 
[1929] 2 K. B. 360. 

171a. .] — A proposal form for 

the insurance of a motor-bus was signed 
by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autiio- 
rised by the insurance co. to fill in pro- 
posal forms, &, it did not appear that the 
CO. knew that he had in fact done so. Ilis 
duties were to procure persons to effect 
insurances & to sec, as far as he could, that 
proposal forms were correctly flUod up ; ho 
was 'not authorised to give a cover note or to 
enter into a policy of insuranc . A policy 
was issued to the person who had signed the 
proposal form, & duidng its currency ho 
made a claim under it, but the insurance co. 
repudiated liability on the ground of the 
untrue statements in the proposal form : — 


Held: the agent of the insurance co. in 
filling in the proposal form was merely the 
amanuensis of the proposer, that the know- 
ledge of the true facts by the agent could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form. — ^News- 
holme Bros. v. Road Transport General 
Insurance Co., Ltd., [1929] 2 K. B. 366 ; 
98 L. J. K. B. 761 ; 141 L. T. 670 ; 46 
T. L. R. 573 ; 73 Sol. Jo. 465 ; 34 Com. Cas. 
330, C. A. 

177. Add. Annotations: — As to (1) Expld. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. As to (2) 
Distd. Newsholme Bros. v. Road Transport 
& General Insce. Co., [1929] 2 K. B. 356. 

184. Add. Annotation: — As to (\) Apprvd. News- 
holme Bros. V. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 

192. Add. Annotation : — Distd. Newsholme v. 
Road Transport & General Insce. (1928), 45 
T. L. R. 123. 

193a. .] — Newsholme Bros. v. Road 

Transport & General Insurance Co., 
Ltd., No. 171a, onfe. 

200. Add. Annotation: — As to (2) Expld. & Distd. 
Ncwsht)lme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. .350. 

203. Add. Annotation : — Expld. Newsholme Bros. 
V. Road Transport & General Insce. Co., 
[1029] 2 K. B. 366. 

203a. Refusal of company to Insure.]- - 

Applts. were in possession of a motor car 
under a hire-pureha.so agreement, it being a 


PART I. SECT. 11. 

167 iv, .] — Where lu 

u ooiitraot ot inmiranon a provision for 
sabrofratiou contains no Uniliatlous or 
restrlotloiis tlio Insurer’s rltcht of 
BUbroKatlon should not be restricted 
within nurrimor limitb than equity 
would have kIvcu him In the absonco 
of the provision. A inotiou by the 
inaitror under hucIi u contract for an 
order compullliiK: Die Insured to iieruiit 
the former to use the latter’s name lu 
Huiiiff third parties was therefore 
allowed, wliero the insured jirosaed 
for the order beeauso of its bblief that 
tho cause of the loss mlffht ovuntually 
bo found to have boon the result of a 
tort rather than a brooch of contract.- - 
Nortiibrn Assce. Co. v. MANrroH.\ 
Pool Elevators, [1S)28J 3 W, W. 11. 
154.— CAN. 


PART I. SECT. 14, SUB-SECT. 1. 


m i. .l—lll.N'KLKY e. STKWi 

{1H12), 22 O. W. K. 380 ; 3 O. W. 


1427 : 4 D. L. U. 160.— CAN. 


PART I. SECT. 14, SUB-SECT. 2. 

170 iii. .1 — Bankkus’ 

Sc 'rRADBlW' InHUKANCB CO., LTD. V. 
JUMNA Kuan (1.02.5), 27 S. IL N. W. 
13.— AUS. 

hi. — — .l-Sr. llEuis PAs’iin 

SJIOP r. CONTl.XKNrAL (’AHUAI.rV Co.. 
I1020J I I). L. 1(. 000 ; 63 O. J.. P. 
337. CAN. 

• i. .1 — Whero appcl. for an 

iusiu'unce poUej' uus not to Incur any 
liability until be sboulil have accepted 
the policy, but tho uRent paid tho 
premiimi before ajipet. bail UKreod to 
aci'ent the polh^y : — Held : nii action 
by the ORout ORatnst appet., to recover 
tho amount of the proiuiiun us money 
paid for deft, at Ills request, could not 
succeed. — B ilbrouuu r. Demabb, 
(10271 1 II. L 11. ,')42; (10271 1 

W. W. U. 133 ; 21 Sask. L. K. 230.— 
CAN. 

e 11. S. I*. Hickey r. McGuin'nks 
(Alta.), 11027] 3 W. W. IX. 566.— CAN. 

PART I. SECT. 14, SUB-SECT. 4. 


■d. LiabiUiy for unaiUhorised utu 
of company's funds-- On luiuidatum.]- 
Two toleRraius sent to the aRont of u 
lire casualty iusuraneo co. which wore 
slRned by the co. its liquidator 
respocUvely road as follows : Notice 
boiiiR prepared by liquidator to cancel 
all fire policies stop suRROst to make 
arranRements for placliiR tiro business 
only elscwboro.” There uas some 
quostiou 08 to which of tbo teloRrams 
the OReut received i—Held : rcRardloss 
of wuioh one reached him, it did nut 
authorise him to use the co.'s fimds 
then in his hands for the purpose of 
placinR insurance of Ita oustomers 
in another co.. Sc. that ho was liable 
to the liquidator for the amount so 
used. — N ewton v. Brandon, (1928] 
1 W. W. IL 28 ; 22 Sask. L. It. 221.— 
CAN. 


k i. . I — Applt., who was illiterate, 

went to the local olhcu of resps. to 
insure his house & furniture uRoiust 
fljce, 6c at the request of tho ORoiit of 
ro>ps., »iRnud a proposal form, tho aRcnt 
sayiuR that ho would llx ovcrytliiuR up. 
The uROQt, without askiuR applt. any 
questions, filled in tho form. Inserted 
in it an untrue imswor to one of the 
quosDons : — Held : resps. were not 
proveutod from reljduR upon tho 
untruth of the an**wer lu the proposal. — 
JratNA Kuan e. Bankers Sc 'Tradkrs 
Insurance Co., Ltd. (11)25), 37 

, C. L. 11. 461 ; 43 N. S. W. W. N. 98.— 
j AUS. 

PART I. SECT. 14. SUB-SECT. 5. 

200 xiz. .] — To a claim by 

pltfs., ourrTlag on bu^ess in partner- 
ship, for the value of tobacco insured 
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with dutts. & destroyed by fire, defts. 
pleaded that it was a condition of the 
pniposal for Iusuraneo that tho tobacco 
should ho tho property of the firm 
only, whereas a portion was in fact tho 
property of threo of tho members 
jointly. In their replication pltfs. 
alloRed that defts.’ oRunts had know- 
ledRe of tho above fact at tho time tho 
projiosal was made & issued the policy 
iiotwltbstandinR such knowledRe, Sc 
that defts. were ostoppinl fi'om denylnR 
liability under the policy : — Held : an 
exception to the n^plication, as bad m 
law & disclosinR no cause of action, 
should be disiuissod. — P etkkas & Co. 
V. London Guarantee Sc Accident 
C o., Ltd.. (1925] App. D. 371.— S. AF. 

200 XX. .] — L. & Co., aRonts 

of defts., who had no express power to 
do so, appointed M. as their lo^ aRent 
in a district, but did not inform defts., 
w'bo neither approved of, nor ratified, 
the appointment. M. sent to L. & 
Co. particulars of u proposed insurance 
oRolust fire fur pltf. ou his dwrelliuR- 
house, Sc a policy was issued by 
defts. to pltf. Tho policy provided 
that If there w'as auy misrepi'oseutation 
as to any fact material to be known 
for ostimatinR the risk, or any omission 
to state such fact, defts. should not be 
liable. Pltf. did not disclose the fact 
that his house bad previously been 
burnt doivn Sc that an insuranoe oo. 
had iittld him m respect of that loss : — 
Utkf: (^1) M. was not defts.’ agent, 
Ac M.'s knowledRe of tho eariier fire, 
whenever acquired, could not be 
imputed to defts., & pltf. had concealed 
a material fact & thereby relieved d^ts. 
from all liability under tbo policy; 
(2) even if M. was defts.* agent, his 
knowledge acquired prior to his 
appointment as agent could not be 
im^ted to defts. — O’KsBjrB v. London 
Sc Edinburgh Inbcranob Co., Ltd., 
I1928J N. I. 85.— IR. 
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term of the agreement that they would insure 
the car with the B. insurance co. The B. 
CO. refused to accept the insurance “ owing 
to information received ” & told applts.’ 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
had refused the insurance because they did 
not cover that class of car. Applts.’ brokers 
then succeeded in obtaining an insurance of 
the car with the L. co., but when the original 
period of that insurance was coming to an 
end the L. co. wrott^ that they could not 
invite renewal. Applts. had not in fact 
wished for a renewal & had not made any 
application to the L. co., & they then effected 
an insurance with the present reaps. The 
proposal form of resi>s. contained a number 
of questions & a stipulation that the truth 
of the answers to those questions should be 
the basis of the contract. To a question 
“ Has any co. or underwriter declined to 
insure ? ” applts. answered, No ; the fact 
being that without applts.’ knr)wledgo the 
B. co. had declined to accept their insurance, 
& the L. co., as applts. were aware, hail 
intimated tliat they would not renew. 
Applts. claimed on their policy with reaps., & 
reaps, refused to pay, on the ground that the 
question in the proposal form hod been 
answered untruly & that there had l)een 
concealment of a material fact. Applts. 
brought an action on the policy & tlio 
judge, by whom the action was tried, gave 
judgment for rosps. Applts. appealed : — 
Held : as regards the B. co. the answer of 
applts. was untrue, & the fact that th6y wcmv 
unaware of its imtruth w'as immaterial ; & 
as rcgai'ds the L. c<*., altliough there had 
been no refusal to renew because tlicre had 
not been any actual request for renewal the 
intimation that the co. would not invib* 
renewal was a imiterial fact which ought to 
have been disclosed to resps., & was in fact 
if not in words a refu.sal to insure within the 
meaning of the question. — Holt’h Motoiw, 


T.td. V. South East Lancashirk Insuranck 
Co., Ijrn. (11130), 35 Com. Csus. 281, 0. A. 
218a. Representation of underwriter —Estoppel of 
Insurer.] -The claimant owned a motor car 
vvhich he sometimes let out on hire & some- 
times u.scd himself for his own pleasure, lie 
wished to insum the car, & instructed brokers 
to effect an insurance. The brokers inti*r- 
viewed the underwriter of resps., & ho showed 
them a form of policy said that it would 
cover both private pleasun^ private hire 
by the insured. The claimant on being 
informed of this signed a proposal form for 
a policy A. his broker stated in the form that 
the purpose h>r which the car would be 
used was “ ])ri\at.o hire ” ; the broker meant 
thereby that private hire would be the 
principal risk. Resps. then issiu'd to the 
claimant a prdicy wliicb in words cov(‘red 
“ private pkvisnre or private hire,” but 
which provided that the signed proposal 
form was incorporated with it iSc formed the 
basis of the contract. An accident occurred 
while t.ho claimant was using the car for his 
own pleasure, &; he made a claim under the 
policy. Resps. refused to i)ay, on th<' ground 
that as the proposal form was the basis of 
the policy & only related to the car while 
on hire an accident occurring while the car 
was not on biro was not covered. The 
dispute was referred to arbitration, &i the 
arbitrator awarded in favour of the claimant, 
subject to tht‘ decision of a sjiecial cttsc. On 
argument of tlie case : — Held : tht‘ arbitral or 
had acted rightly in admitting evidence of 
the inttTviow between the brokei-s A the 
underwriter, A even opart from such evidence, 
as tb(5re was an inconsistency between the 
proposal form & the policy, the later docu- 
ment must prevail. On the facts, resps. were 
est()pped from disputing the claim b(‘cauH(‘ 
their underwriter knew that the (daitnaut 
hod taken out the policy in reli/ince on his 
representation that it would cr)ver privat-o 
pleasure. —Kaupmann v. JlRiTiKir Hijrety 
Jnsuhance Co., Ltd. (1923), 45 T. L. R. .'{99. 


Part II. — Marine Insurance, 


231. Add. Annotation Apld. Re Natiomil Benefit i 
Assce., Ex p. English Insce., [1928] Ch. 74. 

232a. .] — The II. Co. entered into an j 

agreement for reinsuring marine risks with , 
the L. Co. Later, it w'as voluntarily wound i 
up, & B., the liquidator, agreed the 1j. Co.’s ' 
claim for a large sum, & paid dividends in 
respect of the claim. Following the practice | 
of the Co., B., notwithstanding the pro- , 
visions of Stamp Act, 1891 (c. 39), & Marine i 
Insurance Act, 1900 (c. 41), treated the j 
agreement & the claim under it as valid. 
Jdter the dissolution of the II. Co. he was | 
advised that he should have disallowed tlie j 
claim, & the dissolution w'as annulled, but 1 
an action to recover the money was dismissed, I 
as no mistake of fact by B. was proved. On i 
a misfeasance summons by a creditor of the 
CO. : — Held : the combined effect of Stamp 
Act, 1891 (c. 39), 68. 93, 97, is that a contract ' 
of sea insurance not expressed in^a sea 


insurance policy is null At V()id.--7f« Home 
& Colonial Insurance (;o., I/rn., [1930J I 
Ch. 102; Huh nom. Re IIo.me At (Colonial 
Insurance Co., May v. Barham, 99 L. J. Ch. 
113 ; ^142 L. T. 207 ; [1929] H. At C. H. 85. 

233. Add. Annotation Dlstd. Koskas r. Standard 
Marino Insce. (1920), 42 T. L. R. 092. 

236. Add. Anjioiations : — ReW. Kf)«kas u. StHudard 
Marine Imscc. (1920), 42 T. h. R. (592; /)«* 
Monchy v. Pheunix in.sce. Co. »if Hartford 
(1928), 138 1j. T. 703; Tredegar v. Harwood, 
[19281 Ch. 59. Mentd. Saswion v. Inicir- 
national Banking ('orj>n., [1927J A. 711. 

237a. Policy containing fire policy clause —Validity.] 
— Symington & Co. v. Union Insurance 
S oc’iETY OB’ Canton, No. 85.7a, post. 

247. Add. Annotation : — Refd. English Insce. v. 
National Benefit Aasce., [1929] A. C. 114. 

248. Add. Atmofafton . -Refd. Cornish Mutual 
Assce. V. I. R. (/Omis., [1926] A. C. 281. 


PART. I. 8ECT.\1V.SUB-8ECT. 6. 

i i. .1 — ^Parsons v. Quskn Inbitbanck C3o. (1882), 2 O. fl. 45.— CAN. 
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252a. — ,] — ^By aa agreement between two 
inenrance cos., the E. Co. & the N. Oo., 
therein described as a participation agree- 
ment, it was {inter alia) provided that the 
N. Oo. should be entitled to accept a quota 
of a one-eighth of all risks accepted by the 
E. Oo. through its marine department. The 
participation was fixed at 50 per cent, of the 
share retained by the E. Co. at its own risk 
of all marine assurances accepted on or after 
a specified date, with a maximum limit on 
any one ship. The liability of the two cos. 
was to commence automatically at the same 
time, the expressed intention being that the 
two cos. should participate pari passu in 
all marine insurances accepted by the E. Oo. 
The N. Oo. was to be entitled to a pro- 
ortionate part of the net premiums & other 
eneflts received by tho E. Co., & was to bear 
its proportionate share of losses. The E. Oo. 
was alone to settle all claims which might 
arise under its policies & the N. Oo. was to 
be bound by the settlement. The E. Oo. 
was to receive from the N. Co. commissions 
on the net premiums Sc on the profits derived 
by the N. Oo. from tho whole of the business 
under the agreement. By another clause in 
the agreement the N. Co. was absolutely 
bound in eveiy case to follow the fortunes of 
the E. Oo. No stamped policy of assurance 
was ever issued to the E. Oo. bv the N. Oo. 
in respect of any risk coming within the 
agreement. The N. Co. having been ordered 
to be wound up by the ct., the E. Oo. claimed 
to prove in respect of certain claims aj^ising 
under the agreement. The liquidator dis- 
allowed the claim : — Held : the agreement 
was a contract for sea insurance,” & not 
being expressed in a duly stamped policy 
was invalid as not complying with the 
requirements of Stamp Act, 1801 (c. 30), Sc 
Marine Insurance Act, 1000 (c. 41). — 
English Insukancb Oo. v. National Bene- 
fit Assurance Co. (Official Receiver), 
[1020] A. 0. 114 ; 08 L. J. Oh. 1 ; 44 T. L. Ji. 
801 ; sub nom. Re National Benefit 
Asscb. Oo., Ltd., Ex p. English Insce. Co., 
Ltd., 140 L. T. 76 ; [1028] B. & O. R. 67, 
H. L. 

AnnoUiiwns lie Norsko Lloyd Insce. Co., Ltd., 

110281 W. N. 00 ; Itr Homo & Oolouial Insco. Co., Ltd. 
(1929), 46 T. L. II. 668, 

252b. .] — Be National Benefit Assurance 

Co. (1030), 70 L. Jo. 123 ; 160 L. T. .To. 686 ; 
[1030] W. N. 161. 

253. Add. Annotation : — Consd. Royal Exchange 
i^soe. V. Hope, [1028] Oh. 170. 

254. Add. Annotation : — Reid. Royal Exchange 
Assce. V. Hope, [1028] Oh. 179 

880. Add. Annotation : — ^Mentd. A.-Q. for Manitoba 
V. A.-G. for Canada, [1929] A. O. 260. 

482a. Unless notice of agency 

acquired before repossession.] — By Marine 
Insurance Act, 1006 (c. 41), s. 53 (2), a broker 
who effects a policy of marine insurance on 
behalf of a person who employs liim for that 
purpose has a lien on the policy in respect of 
any balance on any insurance account which 
may be due to him from that person, unless, 
when the debt was incurred, he had reason to 
believe that such person was only an agent : 
— Senible : tho same knowledge which, under 
this sect., would defeat the establishment of 


a lien when the polity is effected is equally 
effective to defeat it if acquired between that 
time Sc that at which possession of the policy 
is resumed after it has been parted with. 
The lien, therefore, of a broker in respect of a 
balance on an aocomit under this sect, which 
is due to him from his employer, who, at the 
time when the policy was effect^, he had no 
reason to believe was only an agent, does not 
revive if the broker, having parted with 
po^ssion of the policy to ms employer, 
knows or has reason to believe, when it comes 
again into his hands, that his employer was 
o^y an agent. — ^Nbar East Belief v. King, 
Chasseur Sc Co., Ltd., [1930] 2 K. R. 40 ; 99 
L. J. K. B. 622 ; 35 Com. Cas. 104. 

488. Add. Annotation : — Consd. Near East Relief 
V. Xing, Chasseur Sc Co., [1930] 2 K. B. 40. 

435. Add. Annotation : — ^Refd. Near East Belief 
V. King, Chasseur Sc Co., [1930] 2 K. B. 40. 

440. Add. Annotation: — Generally, Refd. Near East 
Relief v. King, Chasseur & Co., [1930] 2 
K. B. 40. 

444. Add. Annotation .‘—Refd. Near East Relief 
V. King, Chasseur & Co., [1930] 2 K. B. 40. 

459. Add. Annotations : — Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1020] A. C. 170. Mentd. 
Lloyds Bank v. Chartered Bank of India, 
Australia Sc China (1928), 97 L. J. K. B. 609. 

468. Add. Annotation : — Consd. Aron v. Miall 
(1928), 1.S9 L. T. 662. 

480a. Before or after loss.] — ^A firm of 

sellers in Africa sold goods, whicn were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual policy in tho 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy : — Held : under Marine Insurance Act, 
1906 (c. 41), s. 60, a marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment. Sc it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pltfs. were the assignees of the 
policy : the assignor of the policy had a right 
to make a claim in respect of the damage; 
that claim was assignable. Sc it was in fact 
assigned to i^ltfs., they were entitled to sue 
the underwriters in respect of the damage. — 
Aron (J.) Sc Oo. v. Miall (1928), 98 L. J. 
K. B. 204 ; 139 L. T. 662 ; 34 Com. Oas. 18 ; 
17 Asp. M. L. O. 629, O. A. 

488. Add. Annotation -klonsd. Aron v, Miall 
(1928), 139 L. T. 662. 

488a. .]— Abon (J.) Sc Co. v. 

No. 480a, ante, 

497. Add, AnnoteiHon: — Refd. Aron v, Miall 
(1928), 189 L. T. 562. 


PART II. SECT. 6, SUB-SEOT. 

416 I. By usage — Cwtom of 


Lloyd's — Custom not inirodueed into v. Tobomto Inburanob Sc Vbsssi. 
Upper Canada by S2 Oeo. 3. c. 1.1— Aqbnot. Ltd.. [19361 4 D. L. R. 477: 
O^KSsrs & Ltnor or Canada, Ltd. 69 O. L. R. 335. — CAll. 
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505a. Pontoon with crane fixed thereon.]-<-Hr;d ; 
not a ** ship or vessel ” within the rules of on 
indemnity aesocn., on the ground that tho 
quality of adaptabUity for navigation was 
not sufficiently present to bring it within the 
mea nin g of those words in the rules. — Meu- 
CHANTS* Marine: Insurance Co., Ltd. r. 
North of England Protectinq & In- 
demnity Assocn. (1926), 43 T. L. R. 107: 
71 Sol. Jo. 82 j 82 Com. Cas. 165, 0. A. 

519a. What Included In ** tackle Sc furniture of the 
barge Moorings.}— Pltf.’s barge was in- 

sured by defts. The insurance was expressed 
to be on the ** body, tackle, apparel, or&ance, 
munition, artillery, boat, & other furniture ” 
of the vessel, “ while lying moored at East- 
ham Perry stage or elsewhere, with liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there & until back again at 
her moormgs or held covered ; with liberty 
to moor in the Manchester Ship Canal while 
the operations for deepening the Eastham 
Canal are in process. During the currency 
of the policy the moorings to which the 
insured barge was attached were damaged 
& pltfs. claimed under the policy : —Held : 
the underwriters were liable. — New Liver- 
pool Eastham Ferry & Hotel Co., I^td. v. 
Ocean Accident & Guarantee Corpn., 
Ltd. (1929), 142 h. T. 349 ; 36 Com. Ca.s. 
37 ; 18 Asp. M. L. C. 08, 0. A. 

527. Add. Annotations: — As to (2) Refd. Wads- 
worth Lighterage & Coalmg Co. v. Sea Insur- 
ance Co. (1929), 36 Com. Cas. 1. Oenerallvt 
Refd. Lind v. Mitchell (1928), 98 L. J. K. B. 
120. 

561a. Insurance of charges upon cargo — Whether 
freight included.]— By a policy of insurance 
the deft, insurance co. insured pltfs., who 
were shipowners, in respect of one of their 
steamships “ on cargo as per form attached. *’ 
The form attached provided that the in- 
surance was {inter alia) “ upon any cliarges 
of said assured upon said cargo or at)> 
portion thereof.” The pohey lurther pro- 
vided that the term “ c^o ” as nsed m the 
policy included (inter alia) “ charges of said 
assured upon said cargo or any portion 
thereof.” During the currency of the policy 
pltfs.* steamship became a total loss with 
all her cargo, & pltfs. lost their right to 
recover from the different consignees the 
freight which was in process of being earned 
by them at the time of the casualty. Pltfs. 
claimed to recover under the policy from 
deft, insurance co. in respect of that loss : — 
Held : the words ” any charges of said 
assured upon said cargo ” included. Sc were 
intended to cover, the freight that was in 
process of being earned by the ship. Sc 
therefore pltfs. were entitled to recover 
under the policy in respect of that loss. — 
Gulf Sc Southern S.S. Co. (Incorporated) 
V. British Traders Insurance Co., Ltd., 
[1980] 1 K. B. 461 ; 99 L. J. K. B. 208 ; 142 
L. T. 406 ; 35 Com. Cas. 108. 

557. Add. Annotation : — Mentd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton Sc CookBoa, 
Ud. (Liverpool) (1929), 143 L. T. 296. 

585. Add. Annotation : — ^Refd. Hoff Trading Co. v. 

‘ De Bougemont (1929), 34 Com. Cas. 291. 

680. Add. Annotation : — Mentd. The St. George, 
[1926] P. 217. 


VoL XXa.— luaianee. Cum 60B«— 790«. 

661. Add. Annotation: — ^Mentd. Re Walt, [1927] 
1 Ch. 006. 

666. Add. Annotations As <o (5) Distd. Lindv. 
Mitchell (1928), 98 L. J. K, B. 120. Refd. 
Wadsworih Lighterage Sc Coaling Co., Ltd. f*. 
Sea iuHiirance Co. (1929), 86 Com. Cas. 1. 
Generally^ Refd. Banco de Barcelona v. Union 
Marino Insce. (1925), 134 L. T. 350. Mentd. 
Hain S.S. Co. v. Board of Trade, [1928] 2 
K. B. 634. 

712a. Effect of decrees of foreign State — On 
liability of foreign reinsurance company to 
discharge obligations.]—- By virtue of decrees 

I of tho Soviet Govt., insurance business in 
Russia was deehiri'cl to bo tho monopoly 
of the State, & financial transactions in Russia 
were regulated. In an action to determine 

j tho effect of the abovo decrees on treaties 

I of reinsurance entered into between a Russian 
reinsurance co., having a branch office in 
lx)ndon, & an English reinsurance co. : — 
Held : the decrees did not prevent the 
Russian co. from discliarging their liabilities 
to tho English co. under one of the treaties 
by a payment in London out of their assets 
outside Russia, or by means of a set-off 
against the liabilities of tho English co. to 
them under the treaties.— First Russian 
Inhitranc’k Co. v. London & Lancashire 
Insurance Co., [102«] Ch. 922 ; 97 L. J. Oh. 
415 ; 140 L. T. .137 , 44 T. Ti. R. 583. 

718. Add. Annotations : -Consd. Sowerby 
Lindsay (1028), 139 L. T. 545. Refd. Excess 
Insce. V. Mathews (192r>), 31 Com. Cos. 43. 

719. Add. Annotations ConsA. Firemen’s Fund 
Insce. V. Western Australian Insce. Sc Atlantic 
Insce. (1927), 1 38 L. T. 1 08 ; Merchants’ Marino 
Insce. V. Liverpool Marine A General Insce. 
(1928), 07 L. .1. K. B. 589. Refd. Excess 
Insce. V. Mathews (1025), 31 Cora. Cos. 43. 

720. Add. Annotation : — Consd. Firomon’s Fund 
Insce. V. Western Australian Insce. Sc 
Atlantic Insce. (1927), 138 L. T. 108. 

720a. — - ,) Pltf**. insured a consign- 

ment of gunpowdei on a voyage Sc reinsured 
with defts. Botij the origin il uoliey Sc the 
reinsuiauce peJicies roverc'd purilH t)f tho sea 
A jettiw)n, Sc were expressed to bo ** war- 
ranted frc<; from loss aiising from . . . 
destruc tion ... in a jeort of distress or 
otherwise.” The original policy contained 
no admission of scawoiihiness, but the rein- 
surance policies did contain sucli an admission, 
Sc they provided that defts. would ” pay as 

C aid thereon,” Sc that the payment should 
e subject to the satm^ terms as in tiie original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, A 
owing to heavy weather some of tlu* drums 
burst Sc the acid disabled the machinery, 
with the result that tho ship had to put in to 
a port of distress. There the required repaiis 
could not be oanied out with the gunpowder 
on board, & it was thrown overboard Sc 
became a total loss. Pltfs. paitl tlie owners 
as for a total loss. Sc claimed to be reimbursed 
by defts. : — Held : as the way in which the 
sulphuric acid was stowed Sc loaded affected 
the safety of the ship A rendered her unsea- 
worthy , jiltfs. were under no liability on the 
original policy. Sc they could not recover 
from defts. on the reinsurance glides. 
Fireman’s Fund Insurance Co. v. western 
Australian Insdeanck Co,, Ltd. (1927), 138 
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L. T. 108 ; 43 T. L. R. 080 ; 17 Asp. M. L. C. 
332 1 33 CoxQ* CsiS. 30. 

720b. “ On a voyage.**) — Pltfs. insured a consign* 
mcnt of oranges from any port in Spain to 
Antwerp, &, after the ship had left Valencia 
& had been in wireless communication with 
Gibraltar, they reinsured with deft, by a 
slip, which referred to the fact that the ship 
had been in such communication with 
Gibraltar & which contained the words “ on 
a voyage,” meaning, according to the 
evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Qibral- 
tur, the oranges were damaged, pltfs. had 
to pay on the policy. In an action on the 
contract of reinsurance : — Held : on the true 
reading of the slip, the intention was to limit 
the risk to the voyage from Gibraltar, & the 
action failed. — EagliS, Star & British 
Dominions Insctbance Co., Ittd. v. Reinmr 
(1927), 43 T. L. R. 259 ; 71 Sol. .To. 170. 

720o. Insured object in damaged condition at 
expiration of Insurance — Continuation of risk 
for “ immediate consequences ** of such 
damage.] — ^Pltfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 
conditions : “In the event of the vessel 
not being at the place of destination on the 
date of the expiration of the policy, the insur- 
ance shall continue in force till th end of the 
day when the vessel arrives at her first place 
of destination ; & ” If the insured object 

IS m a damaged condition nt the time when 
the insurance expires, the risk shall continue 
for the immediate consequences of such 
damoge until the object without unnecessary 
delay has been repaired or sold.” On the 
date of the expiration of the policy, the 
vessel had not arrived at L. Bay, her first 
place of destination, but before reaching it 
she gi’ounded on a reef & was taken into 
L. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequent Ijr sold as a wreck. 
Pltfs. having paid the original insurers as 
for a total loss, claimed against defts. on 
their reinsurance policy ; — Held : the loss 
was an immediate consequence of the damage 
done by the original stranding, & t.ho risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage. — Merohaniv!’ Marine 
Insurance Co. v. Liverpool Marine & 
General Insurance Co. (1928), 97 L. J. 
K. B. 689; 139 L.T. 184; 44 T. L. R. 612 ; 17 
Asp. M. L. C. 476 ; 33 Com. Gas. 294, C. A. 

729. Add, Aiinotation Refd. Bergens Darapskibs 
Assurance Porening v. Sun Insurance Office, 
Ltd. (1930), 143 L. T. 436. 

729a. Insurance against total or constructive or 
arranged total loss — Meaning of ** arranged *’ 
— Artificial total loss not included.] — The 
owners of a Norwegian steamship were 
insurad with pltfs. other underwriters. 
Pltfs. re-insurod their risk with defts. The 
insured steamship stranded in the Black 
Sea but was floated off & eventually reached 
Constantinople. Owin |5 to the absence of 
adequate repairing facilities at this port, it 
was extremely doubtful that the vessel’s 


condition would permit her to reach a port 
where repairs comd be carried out without 
the risk of her becoming a total loss. In 
these circumstances the owners Sc under- 
writers agreed to settle the matter : the 
vessel was to be regarded as a total loss Sc 
the underwriters were to pay an OCTeed sum 
which in fact was more than her full repaired 
value at the time. Pltfs. claimed a pro- 
portionate part of the sum so paid from 
defts. The material portion of the policy 
of re-insurance was as follows : ” Insurance 
. . . upon hull Sc machinery, etc., valued as 
in original policy. Being against total Sc 
(or) constructive & (or) arranged total loss of 
vessel only as per Bergens Damp Club 
policies & to follow their settlements ” : — 
held : the action failed. On the true con- 
struction of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by arrange- 
ment. The word ‘‘ arranged ” really meant 
compromised & did not cover an artificial 
total loss created by the will of the parties. — 
Bergens Dampskibs Assurance Porening 
V . Sun Insurance Oitice, Ltd. (1930), 143 
L. T. 435 ; 40 T. L. R. 643 ; 74 Sol. Jo. 608. 

731. Add. Annotation: — Generally^ Refd. Excess 
Insce. V, Mathews (1925), 31 Com. Cas. 43. 

734. Add. Annotation: — As to (1) Consd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. A Atlantic Insce. (1927), 138 L. T. 108. 

748. Add. Annotation: — Refd. Goole Sc Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 133. 

783. Add. Annotation : — Consd. Hoff Trading Co. 
V. De Rougemonl (1929), 34 Com. Cas. 291. 

765. Add. Annotation : — Aa to (2) Apld. Hoff 
Trading Co. v. Ue Rougemont (1929), 34 
Com. Cas. 291 . 

766. Add. Annotation : — Consd. Hoff Trading Co. 
V. Do Rougemont (1928), 34 Com. Cas. 180. 

782. Add. Annotation : — Reid. Lake v. Simmons 
(1920), 95 L. J. Iv. B. 580. 

784. Add. Annotation : — Mentd. Mancomunidad 
Del Vapor Frumiz v. Boyal Exchange Assce., 
[1927] 1 K. B. 607. 

786. Add. Annotation : — As to (2) Apld. Eauf- 
mann v. British Surety Insce. Co. (1929), 
46 T. L. R. 399. 

845. Add. Annotation: — ^Reld. Lindsay Blee 
Depots, Ltd. V. Motor Union Insce. Co. 
(1930), 40 T. L. R. 672. 

852a. Landing dispensed with by owner.] — 

Pltfs., a firm of merchant.s at O., imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. CO. imtil the goods were “ discharged Sc 
safely landed,” including ” all of craft 
to & from vessel Sc whilst in craft awaiting 
landing.” Tlie storage risk, while at moor- 
ings at O., was covered by defts. Pltfs.* 
practice was to liave bunker coal discharged 
into barges Sc to leave it in the barges until 
a vessel reqmred bunkers Sc then to supply 
that vessel from a barge aloi^ide. 
the coal in question had arrived at O. Sc 
1,000 tons of it had been discharged into a 
barge, the barge sank during tfie following 
night Sc part of the coal was lost Sc part was 
damaged. Pltfs. having claimed from defts., 
the latter compromised the el«.itn Sc took 
third-party proceedings to recover a con- 



tobubon tram the P. co. on the ground of 
double maoian^!— Held. «« pitfs. dh^osed 
Imdi^ ^e P. co.’s risk terminated 
when the dischmge was completed, &, as 
tons had been 
complet^, the proceedings against the third 
party failed.~i:STDSAY Blee Depots, I/td. 

855a. meet of clause.]— Claimants insured with 
defts. a qiM^ty of cork from a port or place 
^tw^n BoMeaux & Nice to the United 
^gdom. Claimants were cork growers & 
^ a factory & warehouse near Algeciras. 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there untU 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issued, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned pari 
of the cork & threw sea-water on the 
rem^der, with the result that a large 
portion of the cork was lost or damaged. 
The policy, when issued, contained {‘inter 
alia) a marginal clause that the policy was 
not to enure to the benefit of any fire 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
parties, & ho also found that the loss was one 
reasonably attributable to fire : — Held : 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
the shippers’ manufactory at San Iloque, 
were covered by the policy ; (2) tlierc‘ being 
an existing fire & an Imminent peril, the 
daimge caused by water, used either to 
extinguish the fire or to prevent it from 
spreading, was a proximate consequence of 
£h^, which could be recovered under the 
general words of the policy, as being ejuedem 
generis with fire ; (3) the underwriters were 
not relieved from liability by the rest/raint 
of princes clause : (4) the case must be 
remitted to the arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not 
contrary to the usual form of marine insur- 
anee on goods. — Symington & Oo. v. Union 
Insurance Society of Canton (1928), 97 
L. J. K. B. 646 ; 139 L. T. 386 ; 44 T. L. R. 
635; 18 Asp, M. L. C. 19 ; 34 Com. Cos. 23, 
0. A. 

906. Add. Annoiaiion: — Aa to (2) Refd. Eagle, 
Star & British Dominions Insce. v. Reiner 
(1927), 43 T. L. R. 269. 

985. Add. Annotation : — ^Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 134 L. T. 764. 

1099. Add. Annotation : — Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 134 L. T. 764. 
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1203a. ,] — ^Littlbdalb v. Dxxok’ 

(1805), 1 Bos. & P. N. R. 161 ; 127 B. R. 
417. 

Murrbou v. Muspratt ( 1837 ), 19 Mooie, 


1206. Add. Annotations : — As to (3) Consd. Green- 
hill V. Federal Insce. (1926), 96 L. J. K. B. 
717 ; Hoff Trading (3o. v. De Rougemont 
(1928), 34 Com. Oas. 180. 

1220. Add. Annoiaiion : — Refd. Glioksman v* 
Ijancashiro & General Assce., [1927] A. 0. 


1252. Add. Annoiaiion : —Consd. Qroenhill v. Fede- 
ral Insce. (1926), 05 L. J. K. B. 717. 

1265a. .] — In an action on a policy of marine 

insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured hatl wrongfully concealed curtain 
facts materia.1 to bo disclosed to them. The 
cargo had in fact been previously carried, 
partly on dock, in a protracted voyage from 
New York to Halifax, where, the vessel being 
iinabh' to proceed further, it was unloaded 
^ part pul in a warehouse, & the rest loft on 
the open quay, exposed to severe weather, 
for over two months: - Held: these facts 
were mat et ini U’) disclosed to the under- 
writers, A as they were not disclosed, & there 
>\as no waiver of non-disclosure, the policy 
was vitiated. (luKKNiiiu, v. Fwoeual In- 
8UKAN(’E Co., [19271 1 K. B. 65; 95 h. J. 
K. R. 717 ; VX, I,. T. 244 ; 70 H(»l. Jo. 565 ; 
31 (’om. Cas. 289; 17 Asp. M. k. (’. 02, 
(’. A. 

Annotation : -Conid. Hoff Trading (*o. v. De Kuugoroont 
(1929). 31 Corn. Oas. 291. 

1308. Add. Annotations As <o (1) Consd. News- 
holino Bros. v. Road Transport & General 
Insce. Co., |1029) 2 K. B. .356. As to (1) 
Consd. Holt’s Motors, Ltd. t>. Kouth Bast 
Lanenshirr* InMuranee Co. (1030), 36 (5om. 
(’as. 281. Refd. Collins v. Associated Grey- 
hounds Racecourses (1020), 141 L. T. 629. 
Generally^ Retd. Itr Drabble Bros., [1030J 2 
Ch. 211. 


1309. Add. Annotation: — Consd. Holt’s Motors, 
Lid. V. Mouth East Lancashire Insce. Co. 
(1930), 36 Com. Cas. 281. 

1442. Add. Annotations : —As to (2) Refd. Wads 
worth Ijighteroge & (Joaling Co. v. Hea Insce. 
Co. (1929), 35 Com. Cas. 1. 

1465. Add. Annotation ; — As to (1) Consd. Fiumana 
flocietk Di Navigazione v. Bunge Sn Co., 
[19301 2 K. B. 47. 

1474a. Absence of panting beams.] — Held: the 
vessel was unseaworthy. — Lund v. Thames 
& Mersey Marine Insurance Co., T/td. 
(1901), 17 T. L. R. 666. 

1616. Add. Annotation : — Mentd. Reed v. Pago & 
East, [1927] 1 K. B. 743. 

1545. Add. Annotations : — Refd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton Aj CJookson, 
Ltd. (Liverpool) (1029), 143 L. T. 296; 
Fiumana SocietA Di Navigaziono v. Bunge 
& Co., [1930] 2 K. B. 47. 
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Hdd : towtnF from tbe loading berth 
to another part of the harbour was not 
a compliance with the warranty. — 
PbovincIal Iksura.vck Co. or Canada 
e. Connolly (1879), 5 8. O. R. 258.— 
CAN. 
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1647. Add, Annotation: — Consd. Oosmopolitan 
Shipping Oo. (Inc.) v. Hatton A Cookaon, 
Ltd. (Lirerpool) (1929), 143 L. T. 296. 

1567. Add Annotation GreenhlU v. 

Federal Insce. (1926), 96 L. J, K, B. 717. 

1676. Add. Annotation : — Refd. Wadsworth 
lighterage & Coaling Co.. Ltd. v. Sea Insce. 
Co. (1929), 86 OomTOaa. 1. 

1589. Add. Annotation : — A» to (2) Dbtd. Greonhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 

1608a. What amounts to insurance against.] — 
A policy on a barge provided : ** the insur- 
ance is against the risks of total &/or con- 
structive ic/or arranged loss including general 
averaro & salvage & damage to such vessel 
by collision with any other vessel or with 
any fixed floating or other object or by fire 
lightning stranding or sinking.*’ The barge 
sank through general debility : — Held : the 
policy did not make the insurers liable for 
ordinary wear & tear, & therefore they were 
not liable although the word ** sinking ” 
was used in the policy. — Wadsworth 
LioHTBRAaE Coaling Co., Ltd. v. Sea 
Insce. Co., Ltd. (1929), 46 T. L. R. 697 ; 36 
Corn. Cas. 1 , C. A. 

1611a. .]— I^HCBNix Insurance Oo. op Hart- 

ford V. Db Monohy, No. 2404a, poet. 

1641. Add. Annotations : — Refd. Banco do Barce- 
lona V. Union Marine Insce. (1 '25), 134 L. T. 
360. Mentd. Falcon v. Famous Players 
Film Co., [1926] 1 K. B. 303. 

1648. Add. Annotation: — Refd. Clan lino 
Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. 0. 614. 

1660. Add, Annotations: — Consd. Board of Trade 
V. Hain S.S. Co., [1929J A. C. 634 ; Merchants* 
Marine Insce. v. Liverpool Marine & General 
Insce. (1928), 97 L. J. E. B. 689. Refd. Man- 
comunidad del Vapor Fnimiz v. Royal Ex- 
change Assce. (1926), 43 T. L. R. 103 ; Clan 
Lino Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. 0. 514. 

1660s. .] — ^A sailing ship, of which pltf, was 

mtgeo., was insured by a policy, underwritten 
by deft., against perils of the sea & fire, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel ** caused through 
the negligence of master, mariners, engineers 
or pilots.’* The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a gale in which he thought she 
would be lost, decided to abandon her, & 
he set fire to her to prevent her from being a 
danger to navigation, dc he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft, did not allege any 
conduct by the assured* by the mtgee., 
or by the managing owner, & there was no 
evidence that the aWndonmont was a wilful 
casting away of the idiip by the master : — 
Held: on the facts the abandonment was 
unreasonable on the part of the master 
constituted negligence. Sl this negSigenoe, 
resulting in the continuing action of a 


pievioudy existing peril of tos sea, was 
covered clause 8, h even apart ttexa that 
clause, as the mril of the sea had endangered 
the shto & tho negligenee at the master 
resulted in proper measuies not being tideen 
to save her; ^tf. was entitled to recover 
under Marine Insurance Act, 1906 (c. 41), 
s. 55 (2) (a).— L ind e. Mttchbll (1928), 98 

L. J. K. B. 120; 140 L. T. 261 ; 17 Aro. 

M. L. 0. 562 ; 84 Com. Cas. 81 ; 46 T. L. B. 
64, 0. A. 

1675. Add. Annotations: — ^Refd. Firemen’s Fund 
Insce. V. Western Australian Insce. (1927), 
48 T. L. R. 680; Clan Lme Steamers v. 
Board of Trade (1928), 97 L. J. K. B. 785. 

1684. Add. Annotation : — ^Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. 0. 172. 

1687. Add. Annotation : — Generally, Refd. Gulf & 
Southern S.S. Co. (Incorporated) v. British 
Traders Insce. Co., [1930] 1 E. B. 461. 

1701. Add. Citaiion8:—Sl Com. Cas. 145; 16 
Asp. M. L. C. 679. 

1708. Add. Annotation: — ^Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 607. 

1705. Add. Annotation: — Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 K. B. 667. 

1706. Add. Annotation .*■— Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
[1927] 1 E. B. 667. 

1708a. ** Collision with any object ** — ^Bumping on 
rocks.] — A policy of marine insurance on the 
hull & machinery of a steamer covered the 
oiHlinary perils of the sea & contained the 
following clause : Subject to the Institute 
* Free of Paiticular Average absolutely * time 
clauses as annexed, but this Insurance to 
include damage received by collision with any 
object (ice included) other than water.” The 
ship, having stranded, bumped on the rocks 
A damaged her bottom plates : — Held : the 
contact ^ith the rocks was a ” collision with 
an object ” within the policy. — ^Manoomu- 
NiDAD del Vapor Frumiz v. Royal Ex- 
change Assurance, [1927] 1 E. B. 667 ; 96 
L. J. E. B. 229; 136 L. T. 537; 43 T. L. R. 
108; 17 Asp.M. L, C. 206. 

1709. Add. Annotation.* — Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1710* Add. Annotation : — ^Refd. Adelaide S.S. Co. 
V. A.-G., [1926] A. C. 172. 

1718. Add. Annotations: — Apld. Symington v. 
Dnion Insce. Soc. of Canton (1928), 97 L. J. 
E. B. 646. Refd. Tempus Shippl^ Co. v. 
Louis Dreyfus & Co., [1930] 1 E. B. 699. 

1719a. Damage oaused by wat«r--To extinguish 
or oheek fire.]— S yminoton & Oo. v. Union 
Inbubanob Sooibty of Canton, No. S56a, 
ants, 

1727. Add. Annotation; — ^Apld. Symington «. 
Union Insi^ Soo, of Canton (1928)797 L. J. 
K. B. 646. 
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1782. AM* AnfuAation : — ^Refd. Foster v* Driscoll, 
lindsay v, Attfleld, Lindsay v. Driscoll 
(1028), 08 L. J. K. B. 282. 

1786. Add, AnnotaHan: — ^Reld. Adelaide S.S. Co. 
V, A.-G., (1026] A. 0. 172. 

1750a. Aetlon of port authority— ExtinoUon 

of Are — Damage by water.] — Symington & 
Co. e. Union Insurance Society op Canton, 
No. 855a, ante. 

1766. Add, Annotation : — Held. Clan Line Steamers 
V. Board of Trade, The Clan Matheson, [1929] 
A. C. 514. 

1809. Add. Citationa : — 184 L. T. 350 : 16 Asp. 
M. L. C. 604. 

1817. Add, Annotation : — Refd. Symington v. 
Union Insoe. Soo. of Canton (1928), 139 L. T. 
886 . 

1827. Add. Annotation : — Generally, Refd. MacColI 
A Pollock, Ltd. V. Indemnity Mutual Marine 
Assurance Co. (1930), 47 T. L. It. 20. 

1828. Add. Annotation: — Refd. Wadsworth 
Lighterage & Coaling Co. v. Sea Inscc. Co. 
(1929), 35 Com. Cas. 1. 

1888. Add. Annotations : — Gonad. Clan Line 
Steamers v. Board of Trade, [1929] A. G. 
514 ; Hain S.S. Co. v. Board of Trade, [1028] 
2 K. B. 634. Refd. Oayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 

1846. Add. Annotation : — Generally, Mentd. Falcon 
V. Famous Players Film Co., [1926] 1 K. B. 
398. 

1849. Add. Annotation: — Gonad. Clan lino 

Steamers v. Board of Trade, [1928] 2 K. B. 
667. 

1850. Add. Annotations: — As to (1) Apld. Board 
of Trade v. Ham S.S. Co., [1029] A. C. 631. 
Gonad. Clan Line Steamers v. Board of Trade, 
[1929] A. 0. 614. Generally, Refd. Adelaide 

S.S. Co. V. B. (1926), 95 L. J. K. B. 213 ; 
Cayzer, Irvine v. Board of Trade (1926), 
42 T. L. R. 731. 

1851. Add. Annotations : — Gonad. Clan Line 
Steamers v. Board of Trade, [1929] A. C. .514. 
Refd. Hain S.S. Co. v. Board of Trade, 
[1028] 2 K. B. 534. 

1854. Add. Annotations: — Gonad. Clan Line 
Steamers v. Board of Trade, [1929] A . 0. 61 4. 
Refd. Adelaide S.S. Co. v. A.-0., [1920] 
A. C. 172. 

1858. Add. Annotations : — Gonad. Clan line 

Steamers v. Board of Trade (1928), 07 
L. J. K. B. 736; Merchants’ Marine Insce. 
V. liverpool Marine & General Insce. (1928), 
07 L. J. K. B. 680 ; Board of Trade v. Hain 

S.S. Co., [1929] A. 0. 634. Refd. Adelaide 

S.S. Co. V. A.-G., [1926] A. C. 172. 

1860. Add. Annotations : — Gonad. Hain S.S. Co. v. 
Board of Trade, [1928] 2 K. B. 534; Clan 
line Steamers v. Board of Trade, [1929] A. C. 
514. Refd. Board of Trade v. Cayzer, Irvine 
(1027), 43 T. L. B. 626. 

1874. Add. Annotation : — As to (1) Refd. Tempos 
Shipping Co. v. Louis Dreyfus A Co. (1030), 
00 L. J. K. B. 653. 

1876« Add, Annotation: — ^Refd. Goole A Hull 
Steam Towing Co. v. Ocean Marine Insce,, 
£1028] 1 K. B. 589. 


1888. Add, Annolation : — ^Refd. Tempus Shippii^ 
Co. V, Louis Dreyfus A Co. (1030), 09 L.^ 
K. B. 663. 

1048. Add. Annotation: — ^Refd. Mancomunidad 
Del Vapor Frumiz v. Boyal Exchange Assoe., 
[1027] 1 K. B. 667. 

1065. Add. Citation [1004] P. 108, n. 

Add. Annotations: — Refd. The Normandy, 
[1004] P. 187 ; Mancomunidad Del Vapor 
Frumiz v. Boyal Exchange Aaace., [1927] 1 
K. B. 667. 

1981. Add. Annotation : — Apld. Admiralty Comrs. 
V. S.S. Chekiang, [1926] A. C. 637. 

1082. Add. AnnoteUion : — Refd. Admiralty C>omrB. 
V. S.S. Chekiang, [1926] A. C. 637. 

2010a. Recovery of damages in collision 

action.] — Defts.maurod pltfa.’ steamer against 
the usual marine risks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaii'ed 
at pltfs.’ cost, A a collision action by pltfs. 
against the owners of the other steamer was 
settled, A the owneis of the other steamer 
paid over to pltfs. £2,500, as being half 
the damages. In an action against defts. 
pltfs. contended tliat, as the balance of their 
loss was £2,500 they wcie entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy : — 
Held: defts. w<‘ro liable only tor £1,500, 
being the dillerenco between £1,000 A £2,500, 
the amount recovcied by pltfs. from the 
owners of the other ship. — OooLB A Hull 
Btbam Towino Co , Ltd. v. 0( man Mauine 
INSUIIANCB Co., J/II) , [1928] 1 K. B. 680; 
97 L. J. 1C. B. 176 ; 138 ].. T. 648 , 44 T. L. R. 
133; 72 Sol. .Jo. 17; 17 Asp. M. L. (’. 400; 
33 Coni. Cos. 110. 

2014a. Loss less than amount paid Into court.] — 
liesps. insured applts.’ tug boat by a policy 
of marine insurance, which provided that, on 
a claim for a constructive total loss, the 
insured value was to be taken as the repaiied 
value, A that nothing was to bo taken into 
arccount for the damaged value, A also tliat 
all claims were to be subject to English law 
A usage. The tug was sunk by collision, 
A applts. at oheo gave notice v)f abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, A the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
roBpB. for the tug, A resps. requested them 
to pat it into writing, wliich they did. The 
appellate ct., considenng the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. : — //eld : (1) the 
smking was not an actual total loss ; (2 ) i esps. 
were not precluded from denying that they 
had accepted the abandonment ; (3) there 
had been no constructive total loss within 
Marine Insurance Act, 1900 (c. 41 ), s. 60 (2) (i), 
smee even at the date of the abandonment 
it was not unlikely that the tug could be 
recovered, A it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 
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been modified by sects. 01 & 62 ; (4) the 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by reaps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justiflcd by the 
evidence & not being based upon any error 
of principle, could not be questioned. — 
Captain j, A. Oatejs T0a & Wharfage Co. 
V. Franklin Insurance Co., [1927] A. C. 
698; 96 L. J. P. C. 132; 137 L. T. 709; 
17 Asp. M. L. C. 819, P. C. 

2065a. .] — Captain J. A. Cates Tug A 

Wharfage Co. v. Franklin Insurance 
Co., No. 2014a, ante. 

2074. Add. AnnotaiUm : — Refd. Lambert v. I. B. 

Comrs. (1927), 12 Tax Cos. 1053. 

2082* Add. Annotation: — As to (1) Refd. Canada 
Atlantic Grain Export Co. (Inc.) v. Filers 
(1929), 36 Com. Cas. 90. 

2087. Add. Annoiaiion : — ^Menid. Hirji Mulji v. 
Cheong Yue S.8. Co., 11920] A. C. 497. 

2110a. .] — ^Maeburn v. IjECKie (1822), cited in 

Abbott’s Merchant Shipping, 14th ed., p. 16. 
Annotation: — Confd. Alcookv. Royal KxcbangoAasco. (1840), 
13 Q. B. 292. 

2145. Add. Annotation .‘—Expld. Captain J. A. 
Catos Tug & Wharfage Co. v. Franklin Insce., 
[1027] A. 0. 098. 

2152a. Sdnken ship — Recovery probable at date 
of abandonment.] — Captain J. A Cates Tug 
& Wharfage Co. v. Franklin Insurance 
Co,, No. 2014a, ante. 

2189. Add. Annotation : — Refd. Australia (Owners) 
V. Nautilus (Owneis) (1926), 96 L. J. P. 146. 
2191. Add. Annotation : — Refd. Tempus Shipping 
Co. V. Louis Dreyfus & Co. (1930), 99 L. J. 

K. B. 063. 

2214. Add. Annotation: — As to (4) Apld. Uolmes 
V. Payne, [19,S0] 2 K. B. 301. 

2259. j4<Zd. Annotation : — Mentd. The Massillia, 
[1926] P. 180. 

2286a. .] — Vacuum Oil Co. v . Union 

Insurance Society of Canton, Ltd. (1920), 
32 Com. Gas. 63, C. A. 

2338a. Negotiations for ship between under- 

writers 6c third party.] — Captain J. A. Cates 
Tug & Wharfage Co. v. Franklin Insur- 
ance Co., No. 2014a, ante. 

2389. A dd. Annotations : — Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 
Refd.Sheppy Glue & Chemical Works v. Med- 
way lliver Conservators (1926), 24 L. G. B. 
467. Mentd. The Mostyn (1926). 135 L. T. 
093 ; Re Byder Sc Steadman's Contract, [1927] 
2 Ch. 02. 

2340. Add. Annotations : — Consd. Dee Oonsorvancy 
Board v. McConneU, [1928] 2 K. B. 169. 
Refd. Whitney v. 1. B. Comrs., [1926] A. C. 
37. Mentd. Sheppy Glue Sc Chemical Works 
V. Medway Biver Conservators (1920), 24 

L. G. B. 467 ; Wigg v. A.-G. of Irish Free 
State (1927), 96 L. J. P. C. 88 ; Clark v, 
Epsom B. D. C., [1929] 1 Ch. 287 ; Musical 
Performers* Protection Assocn., Ltd. v. British 


International Pictures, Ltd. (1980), 46 T. L. B. 
486. 

2841a. Damages for negligence in 

watching wreck.] — ^Defte. Sc other under- 
writers insured pltfs.’ steamship 4. against 
total loss, Sc to the extent of three-quarters 
against damages which pltfs. might have to 
pay for collisions with other vess^. The 4. 
was sunk in a river Sc in fact was a con- 
structive total loss. Notice of abandonment 
wal given Sc acceptance thereof refused. 
Pltfs. Sc defts. agreed without prejudice to 
their rights to take joint action to salve the 
property. The master of the 4. employed 
a tug to watch the wreck Sc warn other 
vessels. Owing to the negligence of the 
crew of the tug the steamslup S. came into 
collision with the 4., & both vessels sustained 
damage. In an action brought, in the 
names of pltfs., by Sc for the benefit of defts., 
against the 8., the owners of the 8. counter- 
claimed Sc recovered judgment for the 
whole of their damages Sc co^. Sc the under- 
writers paid three-quarters of the damages 
Sc costs to the owners of the 8. : — Held : the 
underwriters were jointly liable to indemnify 
pltfs. against the remaining one-quarter of 
the damages Sc costs of the 8., the liability 
not arising under the policy but upon the 
contract oi indemnity.— ^UART Sc Steamship. 
Alleghany of IjOndon, Ltd. v. Mbbohants’ 
Marine Insurance Co., Ltd. (1898), 14 
T. L. B. 664 ; 3 Com. Cas. 312. 

2346. Add. Annotation : — Refd. Glen line. Ltd. v. 
A.-G. (1930), 46 T. L. E. 461. 

2351. Add. Annotation : — Consd. A.-G. v. Glen 
Line Sc Liverpool Sc London War Bisks 
Insce. Assocn. (1929), 84 Com. Cas. 309. 

2852. Add, Annotation : — Consd. A.-G. v. Glen 
Line Sc Liverpool & London War Bisks 
Insce. Assocn. (1929), 34 Com. Cas. 309. 

2355. Add. Annotations : — As to (2) Consd. A.-G. 
V. Glen Lino Sc Liverpool Sc London War 
Bisks Insce. Assocn. (1929), 34 Com. Cas. 
309 ; Page v. Scottish Insce. Corpn. (1929), 
98 L. J. K. B. 308. 

2356. Add. Annotation : — Reid. Glen Line, Ltd. v. 
A.-G. (1930), 46 T. L. B. 451. 

2375. Add. Annotation : — ^Refd. A.-G. v. Glen Line 
Sc Liverpool Sc London War Bisks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

2379. Add. Annoiaiion : — Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. B. 133. 

2404a. Prosecution of claim — Condition limiting 
time for.] — ^Pltfs. were interested in a 
certificate of insurance which was issued 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Botterdam. *1116 policies provided for 
payment for “ leakages from any cause in 
excess of 1 per cent, on each invoice.”' It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
Sc to express the result in gallons. Sc at the 


PART II. SECT. 28. SUB-8E0T. 4.— 
A. («). 

•d. Provision a$ to muvev — ApMca^ 
(ton to total toM.)— H amilton v. mon- 
TBBAl. A88UIUNOB OO. (1864), 23 

U. 0. R. 487.— OAN. 


PART IL SECT. 28, SUB-SECT. 4.— 
0. (b). 

MM t. Cendruetive total loss of ship.} 
— Held: then haTinx been a oon- 
•W^tiTe Ion of the ship, the aotion 
of the underwrlten in maiidiix tepaira 
Sc earning the frdght would nwiveTeiit 
the aasuied from reoomiiis as tor a 


total loss of Irelffht. — ^T roop Sc Lxwxs 
e. Mbbchamts* mabznb Insubancb Co. 
(1886), 13 S. a R. 506 ; 6 O. L. T. 
386.— CAN. 


PART 11. SECT. 86, SUB-SECT. l.—A. 
a. Head now 8404a 1.’* 
o. Read now ** 8404a li.” 


port of discl^rge to weigh it A; to express the 
result in kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3*25 kilograms to the gallon. 
The policies also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be Tn<i.infA.in«.M A 
in any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 
to have taken place, ^fls. having refused 
to pay upon the ground that there was no 
sufficient evidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate : — Held : the limitation 
clause was not one which bound the certificate 
holder. The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified all the conditions & 
warranties which aixected the nature & extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 
enforced ; (2) an actual physical loss had been 
proved based upon the calculations, & there 
was no ground for imputing that loss to any 
cause other than leakages. — ^Phcenix Insttr- 
ANCB Co. OP Hartford v. Db Monchy (1920), 
141 L. T. 439 ; 46 T. L. K. 643 ; 18 Anp. 
M. L. C. 7 ; 36 Com. Cas. 07, JH. Jj. ; affi.rming 
S. 0. atib nom , Db Monchy v. Phcenix Insce. 
Co. OP Hartford (1928), 138 L. T. 703, 0. A. 

2445. Add. Annotation : — Refd. Lothian v. Ep- 
worth Press (1926), 137 L. T. 582, n. 


T(d. ZZm— amiaiMe. Ohm SlOta— MWS 


2461. Add. Annoiaiion : — Consd. Hohnes v. Payne* 
[103012K.B. 801. 

2463a. .] — ship belonging to the Glen 

liine was insured, hiul, machinery, etc., with 
the Liverpool &, London War Risks Insurance 
Assoon., against the usual war riedcs. On the 
declaration of war on Aug. 4, 1914, the 
ship was seized by the Gennan Government 
& was interned until after the Armistice. 
The Glen liine gave notice of abandonment, 
which was accepted by the Assoon. as for a 
constructive total loss on Aug. 4, 1914. 
After the peace the Glen Line presented a 
claim to the Mixed Arbitral Tribunal, undet 
article 297 (e) of the Treaty of Versailles, in 
effect, for compensation for loss of prospectivo 
profits arising from the seizure of the ship by 
the Gennans immediately on the outbreak 
of the war, & this claim was compromised 
for about £140,000. Thereafter the British 
Government, as reinsurers to the extent of 
80 per cent, of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
w'as received by the Glen Line as trustees for 
the Assocn., & that the British Government 
were entitled to 80 per cent, of the trust 
moneys : — Held : the compensation re- 
covered under the treaty was analo|;ous to 
damages recovered for loss of freight in 
prospect secured by an existing charter & 
must therefore bo treated as belonging to the 
owner & not to the abandonee. — Glen Line, 
Xttd. V. A.-G. (1930), 46 T. L. K. 451 ; 36 
Com. (’as. 1, IJ. L. ; revag., H. C\ aub nom. 
A.-G. V. Glkn Link, Ltd. & Livbri'OOL A: 
London War Risks Insc’k. Assocn., Li’d. 
(1929), 84 Com. Cas. 300, C. A. 

2460. Add. Annotation Generally, Mentd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926J 1 K.B. 828. 


Part Hi. — Fire Insurance. 


2587. Add. Annotation : — Generally, Mentd. A.-G. 
for Manitoba v. A.-G. for Canada, 11929] 
A. 0. 260. 

2548. Add. Annotation :—Aa to {\) Refd. Shell-Mex 
V. Elton Cop Dyeing Co. (1028), 34 Com. Cas. 
39. 


2560. Add. Annotation : —Aa to {i) Consd. Pi 
Scottish Insce. Corpn. (1920), 98 L. J. . 
308. 


re V. 
. B. 


2662. Add. Annotation .-—-Consd. Page 
Insce. Corpn. (1929), 98 L. J. K. 


V. Scottish 
B. 808. 


PART II. SECT. 26. SUB-SECT. 2.— 
A. (b). 

•f. Recovery of iniereet — AUhough 
action tried vnfhoui jury.] — Pacific 
Coast Coal Frriobters, Ltd. v. 
WbSTCUSSTKR FIXK iKSURANrs Co. 
OF New Yobk, Pacific Coast Coal 
FRE lQIiTRRS, Ltd. V. WfCSTERM ASBUR- 
A.VCE Co, (B. C.J, n92fil 4 D. L. U. 
»63; IlOSfl) .'I W. W. R. .356.; affd.. 
[10271 2 D. L. R. 690 ; 11927] 1 W. W. R. 
878; 38 B. C. R. 316— CAN. 

PART 111. SECT. 1, SUB-SECT. 4. 

0 I. Meaning of ” hndband.'*^ — 

In the propoeala for hunmnoe asalniit 
fire In remeot of a bnildluff 4c of 
furniture, etc., therein of the proponent, 
one of the printed questloiis wss 
“ Have you ... or hueband ever 
. . . had a fire f— JUehf .* the word 
** hueband ** there meant husband then 
Uvlns.— B badbory v. Tub London 

QUABA.VrBB ft AOCIDBNT CO., LTD. 
(1927), 40 C. L. R. 127.— AUS. 
o U. AUeged miaetaUmeni a§ to 


^ Mercantile Inburancb Co. 
MoLkllan (1892), 21 S. C. R. 188.— 
GAN. 

o iii. Question reUding to cancel- 

lation of prevuma pdicy — Meaning of 
canceJUdion.) — A propofutl for a policy 
contained the question, ** Has the pro- 
ponent . . . ever bad . . . any policy 
cancelled by any insurance ro. f 
The assured had in fact bad a policy In 
another office, ft, the premium thereon 
not having been paid, the Insurance 
CO. *8 officer Intlmaled that his co. did 
not desire to continue the policy, ft If 
the assured was not prepared to pay 
the premium the co. would have no 
alternative but to cancel the p^cy. 
The premium not being paid the offl^r 
uroduced a cancellation voucher which 
he had taken irlth him when he u>yut 
to call on assuzed, & assured then 
signed the voucher ft the policy was 
oancelled : — Held : the temoination of 
the Insmranoe of the unilateral act of 
tile co., ft the policy was oMcell^ 
within the meaning of the question in 

966 


the proposal.— Bii\ck v. Mbrcantilk 
ft Gknrual Insce. cu, I/m., [1030] 

N. Z. L. H. 231.— N.Z. 

PART III. SECT. 2. SUB-SECT. 2. 

t I. Whether action by 

insurer Chancetp or common lau) 
iXCfwn. J— IlOYAL EX< lUNOK Ashck. 

V. (JiUMHiiAW Bims., Ltd., [1928] 

2 D. L. 11. 412 ; 02 O. L. It. 25.— CAN. 

t 11. Liabilily of insured-^ 

Refusal t*> subrogatf.] - O 1 .OBK ft 
HinoKHS Fire Inhuranck Co. v. 
TbuEDKLL, [19271 2 I). L, It. 069 ; 60 

O. L. It. 227 — CAN. 

PART III. SECT. 3, SUB-SECT. 1. 
sg. Parly in whose mime propeHy 
placed.] — Pltf. was held to have an 
Insurable Interest in property wWch 
had been placed in his name by^his 
brother for the pwose of jpfe ven^ 
his brotiior's creditors gett^ it.— 
Lambert v. ANOLO-Soomiw 
Commercial Insurance Co. (1929), 
64 O. L. R. 439.— CAM. 



CaaM SB8S— 8W7. Snoush Am) EHms; Digest SttTTLEifs^. 


2668. Add* AvmoUdion : — Ab to (2) Oonsd* Lake «. 

SimmoDB (1926), 95 L. J. K. B. 566. 

2672. Add, CUtUion : — 31 Com. Oas. 10. 

Add, Annotation : — ^Mentd. BQiji Huljl v, 
Cheong Yue S.S. Co., [1926] A. C. 497. 

2610. Add, Annotation: — ^Refd. Stumbles v, 

Whitley (1929), 46 T. L. R. 87. 

2636. Add, Annotation : — Ab to (2) Apld. Syming- 
ton V, Union Insce. Soc. of Canton (1928), 
97 L. J, K,B, 646. 


2644. Add, Annotation : — OeneraUyt Meiltd. PaJlhi 
V, Northern Bmploym’ Mutual I n d e m n i t y 
Co. (1925), 95 L. J. K. B. 25. 

2667. Add, Annotation — Oonsd. Looker v, Imw 
Union & Bock Insce., [1928] 1 K. B. 554. 

2718. Add, Annotation Lake v, Simmons 

(1926), 96 L. X K, B. 686. 

2740. Add, Annotation: — Oenerally, Refd. Lake 
V, Simmons (1926), 95 L. J. £. B. 586. 

2767. Add, Annoto^ion Refd. Page v, Scottish 
Insce. Oorpn. (1929), 98 L. J. K. B. 308. 


PART 111. SECT. 8, SUB-SECT. 8.— B. 

h (p. 811) 1. .1— CI.ABKB «. 

FiDBurr-PHOENix Fibk Inscbanob 
Co. OP NSW York, [10281 1 D. L. R. 
303 58 0. L. R. 148.~OAN. 

PART III. SECT. 5. 

h 1. Covering note i$eued by 

broker — Loss before issue of policy — 
Broker not liable as insurer.}— Bnovr 
V. BlBNNm 8. COHBN & SON (N. S. W.), 
Ltd. (1086). 27 8. K. N. A W. 20; 
44 N. 8. W. W. N. 44.--AUS. 

k i. .]—SUN Inbxthance Opfiob 

I). Rot (Can.), 11927] 1 U. L. R. 17; 
S. 0. R. 8.— CAN. 

PART III. SECT. 7, SUB-SECT. 2. 

2699 i. Explosum — Qrain-dusi ex- 
monon .] — policy of insurance against 
flro, which includes the condition that 
Lhe oo. shall make good loss or damaffo 
caused by the explosion of coal or 
natural iras in a building not fomilns 
part of sas works, & loss or dame^ 
by fire caused by any other explosion, 
covers loss caused by a ffraln*dURt 
explosion, where, a1thou{rh the origin 
of the ejrjplosion cannot bo positively 
proved. Its most probable cause is 
found to have b(«on the Ignition of tlie 
vortlolcs of grain-dust suspendod in 
the air. — IU kdlr Bukwkry, L*n). w. 
Mbuciunir Fjku Ahsuhanok Corpn 
<»p Nbw York (Mau.), (1926] 1 
W W. 11. 497 —CAN. 

1 1. .]“ A policy of fire insuranoe 

upon a building contalued the words 
“ only while the premlMes are occupied 
os a private dwolliog." The premises 
wore vocant when a fire oomurod. 
In an action upon tho policy : — Held .* 
the words quoted wore part of tbo 
description of tbo primerty insured. — 
Oooprr V. Toronto Oasualtt Insob. 
Co., [19281 2 D. L. R. 1007 ; 02 0. L. R. 
811.— CAN. 

sh. “Burning of prairte.”]— W kst 
Rand Ehtatbs, Ltd. v. Nhw Zbaland 
iNRDRANOB CO.. LTD., [10261 App. D. 
245. — 'S. AF. 


constructed, 5c situate as describe.' 
A lire occurred on Oct. 18, 1988. Pitf. 
was not then living in the building, 
thoiigh he had left some fumltnre 5c 
olothing there, 5c no one else lived 
there ; — Held : the property was not 
oooupied at the time of the fire within 
tho moaning of the policy. — ^Lambbrt 
V. Anolo-Soottibu Obnbral Oom- 
MBRCIAI, iNSCK. Oo. (1929), 04 O. L. R. 
480.— CAN. 

PART 111. SECT. 7, SUB-SECT. 8. 

2629 V. —— .1 — A con- 

dition, that tho insurer is not liable for 
loss ** if any subsequent insuranoe is 
effected with any other insurer, unless 
5t until the Insurer assents thereto.** 
is not applloable so as to defeat the 
insured's claim for loss, merely beeauae. 
without the Insurer’s tssenu he sub- 
aequentlT obtains from another oo. a 
pMloT wnioh never attaches by nason 
cd the applioation of ttte oonditlesi 
therein, that ** the insurer is not Unble 


J Bot Unble 

for loss if there is any prior insumiioe 


wlthax^ other Infiorar.** — H ombInbub- 
ANOB Co. OP New York v. Gavxl, 

r (p. 320) I. Loss betioeen issue 

of cover note dr policy — Whether con- 
dUions of policy applicaUe.J—NiOHOi.- 
SON V. Tm Southern Star Fibk 
Insuranoe Oo., Ltd. (1927), 28 8. R. 
N. 8. W. 124 ; 45 N. 8. W. W. N. 85.-- 
AUS. 

d (p. 320) 1. On change of nature 

of occupation on insured premises .] — 
WEST Rand Esiatbs. Ltd. v. Nbw 
Zealand Insurancb Oo., Ltd., [1925] 
App. D, 245.— 8. AF. 

ea i. .] — ^BfissiQUOi 5k 

Rouville Mutual Fire Insob. Co. 
V. Eastern Townships Telephone 
Oo.. [1928] 1 D. L. R. 526 ; 43 Quo. 
K. B. 122.— CAN. 

PART III. 8ECT. 8. 

2160 II. .1— In 1925 pltf. 

made two proposals for fire Insuranoe 
with deft. CO., each containing the 
question, “ Have you or your husband 
ever been a ololmant on a fire inaurance 
offloo or had a lire J ** In one pro* 

{ losal tho answer supplied was '* Flro 
n 1914 from adjoining shops, ThrosseU 
Street, OollJc,*’ 5C in the other ** known 
to company.'* Pltf. had llvod apart 
from her husband for many years, 5c 
he hod died in 1923. Tbo husband bad 
had one lire In 1898 5c another in 1917. 
In tho ctuM) of thp first flro bo had been 
oonviotod of arson, 5c tho insuianco co. 
conocmed had refused to pay insurance 
in respect of tho second fire : — lit Id: 
the answer was untrue. — Bradbury 
r. London Guarantee 5c Accident 
Ca^LTD., [1928] W. A. L. K. 38.- 

PART III. SECT. 9, SUB-SECT. 1. 

ml. Inaurecnee by partnership— 
Conctalment of previous loss by partners 
individually.}— h. policy of insurance 
against fire over tho merchandlso stock 
of pltfa. who were carrying on busincaa 
in partnership was effected with doft. 
00 . The proposal form oontamed a 
question : ** Has proponent, either 

individually or os a member of a 
paitiMirsbip or oo., or bis or her wife 
or husband, over bad property damaged 
or destroyed by fire t *' ; — Held : the 
question referred not only to loss In 
respect of the partnership property, 
but also to loss suffered by the paitners 
individually btfore the formation of 
the partnership.' — N icholas 5t Bar- 
Nnrrr «. New Zsaiand Inhob. Co., 
[1930^ N. Z. L. K. 699.- N.Z. 

PART 111. SECT, to, SUB-SECT. 1. 

1 (p. 388)1. Agreement 

to pay dtUrn of mortgagee,}-^ Asmos 

v. Palatinb insce. Co., [1988] 2 

D. L. R. 867.— CAN. 

p (p. SSS) 1. Insured 

arrested for arson,] — ^An insured under 
a policy of fire insurance wee arrested 
for arson immediately after the fire 
Ik kept In eustody, or under ball, for 
fdx months, when he was acquitted, 
ft then endeavuuxed to oomw with 
the insmnerB tequests for prom at loss. 
When the adfuater, who had bean 
instraokad to adjust the loss, tassaed 


of the criminal prooeedings he had 
stayed his hand : — Held : the Insured 
was relieved by reason of necesdty 
ft mistake from strict compliance with 
the conditions in the poUoy as to 
furnishing proofs of loss. — Quon v. 
British ft European Inboe.,Co., 
Ltd., [1928] 8 W. W. R. 646.— CAN. 

PART 111. SECT. 10, SUB-SECT. 2. 

m i. .1— Materoio v, Canada 

Accident ft Fire Absuraxoe^Co., 
[1926] 1 D. L. R. 1002 ; 58 N. 8. R. 
415.— CAN. 

sn. After recovery of judgment agaiiuA 
railway eomptmy respons^le for fire — 
9 Edw, 7, c. 32, «. 9.]— Banting v. 
Western Asburanoe Co., Banting 
t). Law Union ft Crown Mortgage Co. 
(1911), 21 Man. L. R. 142.— CAN. 

to. Expenses of adjuster — Bight of 
insurer to deduct.}— Mobik ft Oampbblj., 
WiinoN ft Horne, Ltd. t>. World Fire 
& Marine Insce. co., [1928] 1 D. L. R. 
1040; [1928] 1 W. W. R. 748.— CAN. 

PART 111. SECT. 18, BUB-SECT. 2.— A. 

2749 H.. .]— SWIFT V. New 

ZEAT.AND INBURANCE OO., LTD., [1927] 
V. L. R. 249 ; 48 A. L. T. 182 ; [19271 
Argus L. R. 194.— AUS. 

PART 111. SECT. 18, SUB-SECT. 2.— B. 

I Purchaser of property 

subject to mortgage — Although fire before 
registration of transfer ] — Royal In- 
HUBANCE Co , Ltd. V. Mylius (1926), 
38 C. L. R. 477; [1927] V. L. R. 1.— 
AUS. 

1 ii. Velay in runstatemeni - 

Right to claim loss of rent <£* projits.}- 
Pursuant to Imperial Acta Applica- 
tion Act. 1922, B. 49, pltf., as a person 
intorestod in or entltle<l to btuldlugM 
which bad been destroyed by fire, 
requested deft, insurance oo. to oauso 
the money for which such buildings 
bad been lnsiUH>d to be laid out or 
expended as far as tho same would 
go towards lebuildmg or reinstating 
the buildings. Deft, failed to comply 
with the request within a reasonable 
time. Pltf., having established his 
right to compliance claimed to be 
entitled to damages for loss of rent ft 
profits occasioned by deft. *8 default ; — 
Held : the sect, conferred on pltf. no 
right beyond that to have the money 
laid out or expended as far as it would 
go towards rebuilding or reinstating 
the buUdings.— Mtliub v. Royal 
Insuranoe Co., Ltd., [1028] V. L. R. 
126 : [1928] Argus L. R. 98.— AUS. 

PART 111. SECT. 15. 

2769 i. BUdd to — Moneys made pm- 
abUe to third party in pohey,] — Re 
WiLNEB, [192812 D. L. R. 896.— CAN. 

2769 il. Insuranee by adminis- 

henefieiary as oumer—Whdher 
estate entitled to proporUonate pari.l — 
Fullerton v, PmhAVMUFBU 


[1929] 1 D. L. R. 548 ; 60 

N. B. R. 294.— CAM. 

S769 ill. Insuranee dfeslsd by 

mortgaigse—lMspasicMeioUArd pariy— 
Order o/dMHfiu^SnT-Undor an agiue- 
. - thas^iff Mndinactgagadto 
» poK^sme aammMd psmsnt 


a CO. the purohasar aamaasd payment 
at fho mB* k oowmanted to iBButa 


VoL aar-llHiiniMe. Omw 


Part IV. — Life Insurance 


2862. Add* AnnoiaHon : — ^Refd. Holt's Motors, 
Ltd. V. South Bast Lancashire Insurance Co. 
(1980), 86 Com. Cas. 281. 

2902. Add, Annoiation Holt’s Motors, 

Ltd. V. South Bast Lancaaiiire Insurance Co. 
(1930), 36 Com. Cas. 281. 

2906. Add, AntudtUion : — Apld. Ix>okcr v, Iiaw 
Union Bock Insoe., [1928] 1 K, B. 654. 

2907. Add, Awnciaiion : — Apld. Looker v. liaw 
Union & Rock Insce., [1928] 1 K. B. 654. 

2907a. .] — On July 10 L. sent to defts. a 

roposal for an insurance on his life, in which 
e stated that he was “ now free from serious 
disease or ailment.” The proposal contained 
this declaration : ” It is hereby declared that 
the above particulars are true, & it is agreed 
that this proposal A declaration shall be the 
basis of the contract of assurance.” On 
July 15 defts. replied stating ” The proposed 
made by you . . . has this day been accepted 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will br* issued 
on payment of the flrat premium. . . . 'riie 
risk of the co. will not commence until receijit 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” On Jijly 21 L. began to 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which L. signed 


in bed. The cheoue was not sent off till the 
evening of July 24, by which time L. was 
seriously ill with pneumonia. On July 26 
defts. received the cheque, A Uioreupon they 
sent to L. a cei'tificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in duo 
courae. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured j — 
Held : (1) the acceptance of the ]trf)posal by 
doffs, was made in reliance upon the cotif inuod 
trutli of the representations therein, A as the 
risk had been materially iucruast^d between 
proposal A acceptance, a condition vshich 
defts. had made a condition giving to the root 
of the contract had not been CuKUled ; 
(2) since contracts of insurance were con- 
tracts uberrirntr fdei^ there was a dutv of 
disclosure on tho part of the assured to 
infoiin defts. of his change of health, which 
was a mat<erial (diango in the risk insured, A 
the position was heio even stronger because 
defts. had inserted express terms in then* 
documents to prt>t;Oct tluMnselves. - Look KB 
V. IjAW Union A Hook InhuhanomCo., Jyri)., 
[1928] 1 K. B. 554; 97 L. .1. K. B. 323 ; 137 
L. T. 018 ; 43 T. L. H. 091. 

2987a. Application of bonus to revive policy.] 

— Bowan V. Atlas Assubancb (’o.. Ltd. 

(1928), 72 Sol. Jo. 285. 


the boildhigs cm tho land witli loss 
payable to the vendor. Part of the 
purchase-money was odrancod by the 
mtceo. whioh took from the ptvohasor 
as seourity an assignment of his interest 
In the land Sc, In the agn>omcnt for 

f iiuwhaso. The mtgee. then insured 
he buildings under a policy in whioh 
said purchaser was made the assured. 
Sc the loss was made payable to itself 
St tho vendor as their interests might 
appear : — field : although tho mtgee. 
was not legally obliged to insure for 
the vendor^ protection, >ct as It Lad 
done so by the wording of the policy, 
he had the right to take advantage of 
lt0 provisions in his favour. Sc in the 
distribution of tho insurance moneys 
the mtge. co. os mtgee. ranked first, 
the vendor's lien for unpedd purebase- 
mcmey come next. Sc tho mtge. oo. as 
assignee of the purobaser’s interest was 
thira . — Re McMuxan Estatk & Cal- 
OARr Brbwino Sc Mai.tinc* Co., Lti>. 
(Alta.b [1989] 4 D. L. K. 64U ; 3 
W. W. R. 202.— CAN. 

PART IV. SEGT. 4, 8UB-5E0T. 1. 
8781 i. AmplieiMon of $Udute — Inmtr- 
anee on ovm fife — For benefit of another.] 
— Be HoRRiB. Hattbr v. Bowman's 
Bldbb. Supmss (Ont.), [1987] 1 
D. L. R. 805.— CAN. 

PART IV. SECT. 6. 

k I. .] — Under the Act to secure 

to wives ft eUldrea the benefit of life 
insoianoo, R. S. 0. 1887, o. 136, s. 0 (1), 
as amended by 51 Vlot. o. 22, s. 3, 
ft 53 Viet. o. 39, a. 6, the insured has 
no power to declare by his will that 
othwe than those for whose benefit 
he has effeoted the poBoy or deolaced 
it to be, shall be mititled to the insur- 
awMi money, nor to amiortion it among 
others than those for whose benefit 
ho hae elBeoted the poller oe deotored 
it to be.— Ae Gbaht (1895). 86 O. R. 
180.— OAM. 

k II. Jneuranee for benefit of named 


Stcond wife not designated.] - \ 4. was 
insured by tho society for $2,000, 
payable to " iny yvlfo,” naiiilng boi, 

one-half," ft the other half to his 
daughter, li is named wife predocAjasod 
hiiu, ft be married again, ills soctmU 
wife & daughter lioth survived him. 
lie made no change in tho deslgnAtion 
of bonoflc'iariss • — //#W • his socoud 
wife was ontltkd to tho $1,000 made 
payable to ** my wife.”— Re ft 

An('IKNt OjtoKK OF Unitki) VVokkmi.v 
(1913), 29 U. L. R. 3J2 ; 6 O. W. N. 
5.- CAN. 

r I, Insurance firr heiuflt of intended 
wife — Fullword by mwrnaui Valid.] 
Re WVTHK. (19271 2 D. L. li. 1161 ; 
00 O. L. R. 323.— CAN. 

sq. Insuranre fur benefit of hix 
named children — Death of three A Itera- 
tion of uHll.] — A person Insured his 
life for the benefit equally of six of 
his children, throe of whom dloil with- 
out issue in his lifetime, by his will 
he altered the Kbares of the three 
survivors, giving a portion to another 
child & portions to four grandchildren, 
ft caused the policies to be oanoelled 
ft re-issued payable to " his exors. 
In trust." ft in 1894, while R. 8. (>. 
1887, o. 136, was in force .* 

tho apportionments to the four ebUdren 
were valid, but those to the grand- 
children, while valid as legacies, were 
invalid as against creditors.— M oIntyjie 
V. 8uux>X (1898), 89 O. K. 593 ; afid. 
(1899), 30 O. R. 488.— CAN. 

PART IV. SECnr. 9, SUB-SECT. 1.— B. 

r 1. .] — Tubneb r. Bbitihh 

(Tolujikbia HirruAL Benefit Abhoo.v. 
(B. C.h 11987] 4. D. L, R. 641 ; [1927] 
3 W. W. R. 3il.— CAN. 

PART IV. SECT. 9, SUB-SECT. 2. -D. 

2906 L Material aUeratUm tn hmlth.] 
— A., after making a proposal for a 
poUey of life tasomoe ft undergoing, 
oo Uar. $, a modical examinatJoii, 


c’enHuned a dootor (he next dtiv. 
on his ailvh e auH. on Mnr HI, optwafed 
upon for hjdrooele. (Ui Mui. l.> tho 
ptetriliiin liiui luMut paid ft a provHloaal 
t(H‘olpt givtn, ft on Mur. 20 (he co.’h 
ut>(epfanre of the risk was posted. A. 
died fjon» heart failure on Mar. 21 : — 
III Id ‘ n) non-UlHj loHure of any 

imiloiial I'in'Uinstnnees urHirig at any 
inoni<*nt betwiMui tho proiKtsal ft the 
eornpUdion of the eontruct u\oldud tho 
eoutrA«t; (2) the eouHnlfuiioii on 
.Mai 9 ft the opciatlon were inuterial 
faets ahieh A ought to ha\o uoni- 
inunleaU'd to toe eo.— -Wai.i. v. 
H<u’rHHrtN Umosh AHHtnuNrK Uo., Lri)., 
I1927J N. Z. Ji Jl. 100. N.Z. 


PART IV. SECT. 10. 

Imdsc — IV licther policy resus- 
•DiRKr.Tr V. NouriiKBs L. 

, L. K. 91 ; 00 


ASH’ri'. C».. 11927] \ l>. 
O. L. U. 060. -CAN. 


PART IV. SECT. 11. SUB-SECT. 1. 

2920 vU. - fJheffue 

accepted mhjeri to coniiAetion of uppUra- 
in/n for lestoratum -Alkyed watrir of 
ronddw/w.l—UoHH v. Imperial liiu: 
Absce. C<;.. Ltd (Alta.). (19281 3 
W. W'. R. 593. ^-0 AN. 


b t. Indebtedness erceeding rent rue 

value — Terminalum of policy.] -Tlah- 
DALL V, 8vs Life AHSintAVCE Co. of 
(;anai>a, [1927] 2 D. L. ft. 502 ; 00 
O. L. R. 201.— CAN. 


PART IV. SECT. II, SUB-SECT. 5. - A. 

ml. Dealh in yaraye —Deceased 

trorkinff an motor vehicle while engine 
running — Deceased aware of danger from 
so doing.}— Held : on the evidence 
It was not a case of suicide. — L onpon 
Life Ins. Oo. v. La.no Hiumt Co.'s 
Tbubtkb, [1029] 1 D. L. R. 888; 
8. O. R. 117: 51 Can. Crtm. Cos. 81; 
revsg. 8. C. mb nom. Lano Co.'n 

Trustee v, London Live 1«b, Co., 
3 D. L. R. 89 : 60 O. L. It. 470. 
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2988. Add, AnnoiaUon: — ^Mentd. Fisher v. Walters 
(1926), 90 J. P. 195. 

2989. Add, AnnokUion : — ^Distd. Newsholme Bros. 

V, Road Transport & General Insce. Co.» 
[1929] 2 K. B. 366. 

2960. d<id.CtteWo«a;— [1927JlCh.66; OSL.J.Ch. 
484 ; 186 L. T. 668 ; 42 T. L. B. 604, C. A. 
Add Annotation : — Retd. Eoyal London 
Mutual Insce. Soc. v, Barrett, [1928] Oh. 411. 

2964. Add, Annoialion: — Aa to (1) Distd. Boval 
London Mutual Insce. Soc. v. Barrett, [1028] 
Oh. 411. 

2662a. .J — ^An assurance co. issued a 

policy containing the following condition : 

** 6. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, &> the policy i^all remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisdoration, satisfactory proof of which 
will be required, provided notice thereof in 
writing shml have been received & admitted 
by the directors at least one month prior to 
the date of death.” The co. advanced 
money to the assured on a mtge. of leasehold 
property & on assignment to them of the 
policy by way of security. It wns provided 
by a clause in the mtge. that thi co. should 
satisfy themselves primarily out of the policy 
money. The assured committed suicide, & 
the CO. commenced an action against his 
extrix. for the purpose of enforcing their 
security : — Ueld ; upon the true con- 
struction of clause 5, the expression “ third 
parties ” did not include the assurer, & the 
co, was entitled to proceed to enforce the 
security against the leasehold property, & 
the policy was void. — Royal London 
Mutual Insurance Society v. Barrett, 
[1028] Ch. 411 ; 07 L. J. Ch. 177 ; 139 L. T. 
208 ; 44 T. L. R. 363 ; 72 Sol, Jo. 240, 

2968. Add. Annotation: — Mentd. He Wctiiorod 
Ex p. Salaman, [1926] Ch, 107. 

2966. Add. Annotation : — Consd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch, 411 

2969. Add, Annotaiions Consd. Royal Exchange 
Assce. V. Hope, [1928] Oh. 179. Refd. James 
V. British General Insce,, [1927] 2 K. B. 311 
Perrin v. Dickson (1929), 98 L. J. K. B. 083 
He Collier, [1930] 2 Ch. 37. 

2903a. Extension of period of policy by Insured- 
Effect of.] — By an insurance policy dated 
Aug. 13, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators oi 
assigns £1,000 in the event of his death on ol 
before July 31, 1920. The assured ossiraed 
the benefit of the policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 81, 1926, 
& this extension was given effect to by 
indorsing on the policy a declaration ” that 
the sum assured shall be payable in the 
event of the death of the life assured on o] 


Digest Supplement. 

before Oct. 31, 1926.” No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct. 1, 1926 i — Held: 
(1) the extension of the period of the policy 
by indorsement was not a new contri^ of 
insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., & she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft, 
was, on that ground, entitled to the policy 
money. — Royal Exchange Assurance v, 
Hope, [1928] Ch. 179 ; 97 L. J. Ch. 163 ; 138 
L. T. 446 ; 44 T. L. B. 160 ; 72 Sol. Jo. 68, 
C. A. 

3050. Citations: — For ** Ex p. Lancaster” read 
” 72c Jacob’s Estaitj, Lancaster v. Gaselee, 
Ex p. Lancaster.” 

8062a. .] — The grantee of an 

annuity effected a policy on the life of the 
grantor, at his own expense. The gi'ontor 
liod a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, ” at the time of making such 
repurchase,” by notice in writing elect to 
take the policy, the Santee would assign 
to him any policy ‘‘ then vested ” in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy : — Held : (1) the grantee had no 
right afterwards to surrender the policy for 
hiB own profit. Semble : (2) although he 
might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own. — Hawkins v. Woodgate (1844), 7 
Beav. 666 ; 8 Jur. 743 ; 49 E. R. 1186. 

3062b. Contract to redeem annuity — Whether 

insurance policy included.] — ^M ilwabd v, 
Lysons (1836), Donnelly, 61 ; 47 B. B. 220, 
L. C. 

3052c. Annuity not redeemed by grantor.] — 

Upon tiie execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy tm A.’s death : — 
Held : B. was entitled to receive the policy 
money from the assurance co. &> the bonuses 
payable in respect thereof. — ^Bashpord r. 
Gann (1863), 33 Bcav. 109 ; 9 L. T. 43 ; 11 
W. R. 1037 ; 66 E. R. 308. 

AnnoUUion : — Refd. Preston r. Neclo (1879), 12 Ch. O. 760. 

3066. Add. Annotations : — Consd. Royal Exchange 
Asscc. V. Hope, [1928] Ch. 179, Reid. Smith 
V. Wood (1928), 139 L. T. 260. 

3083. Add. Annotation : — Mentd. Be Regent 


PART IV. SECT. 13. SUB-4SECT. l.—A. I (P. E. I.), 11926J 4 D. L. R. 1136.- 

0 i. For niortaaae — Sub- CAN. 

roaattoii.>--SiMP 80 N' “ ' 

ri02.n 2 D. L. It. 1033 : 33 Man. L. H. 

81 ; 110231 2 W. W, R. 99.~CAN. PART IV, SECT. 18. SUB-SECT. 1.— E. 


- To non-preferred ftene- m I. .)— J8e Bknjaiiim 

1 alidUv.l — He Mubpht (1936), 68 O. L. R. 392.--CAN. 
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PART IV. SECT. 14. SUB-SECT. 2.— B. 

•a. l>eposU wUh insurere as 
coUaieral eecuritj/ for advances— 
Protected poitciet — MeuvkalHtw — Pro- 
teeted fund primarilif liable.} — «e Hon- 
LANo; Ex p. Hoxxand (192^. 28 
S. R. N. S. W; 368 ; 45 N. 8. W. W. K. 
88.--AUS. 
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Finance & Guarantee Corpn., Ltd. (1930). 
69 L. Jo. 283. 

3091. Add. CUationa : — 96 L. J. Oh. 195 : 136 
L. T. 374. 

3097. Add. Annotation : — Generally. Refd. Trede- 
gar v. Harwood (1927), 44 T. L. H. 17. 

3104. Add. Citation : — 134 L. T. 557. 

Add. Annotation ; — Refd. Buerger v. Now York 
Life Assce. (1927), 43 T. L. R. 001. 


3104a. To unauthorised agent— Receipt forged 

— No discharge.]— Edmiston v. Scottish 
Temperance & General Assurance Co.» 
I/n>. (1029), 108 L. T. Jo. 70, 

3128. Add. Anuotaiiona :—Consd. Home & Colonial 
lusce. V. Loudon Guarantee & Accident Co. 
(1928), 45 T. L. R. 184. Refd. Jones v. 
Waring A Gillow, fl»26] A. 0. 070. 


Part V. — Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


3134a. Liability of broker for negligence -Failure 
to inform insurer of alteration in business of 
assured.] — Cooler, Ltd. v. Wing, JlKArn <fe 
Co. (1930), 47 T. L. R. 78. 

3139. Add. Annotation : — Aa to (2) Apld. Nows- 
holme V. Road Transport & General Insce. 
[1929] 2 K. B. 356. 

3141. Add. Annotation .—Apld. Robert v. At^glo- 
Saxon Insce. Assocn. (1927), 96 L. J. K. H. 
590. 

3144. Add. Annotation : — Aa to (1) Apprvd. News- 
holme Bros. V. Road TranspoH & General 
Insce. Co., [1929] 2 K, B. 350. 

3148. Add. Annotation : — Generally, Refd. Lake t\ 
Simmons (1920), 95 L. J. E. B. 580. 

3156. Add. Annotation : — Refd. Rowett, Leaky v. 
Scottish Provident Institution (1920), 95 
L. J. Oh. 434. 

8157a. “ In charge of any vehicle.*'] — ^By 


a policy of insurance against deatli by 
accident the iiisurei’s undertook to pay £260 
in case of di‘ath, “ if tiio roa«lor while a 

1 >edestrian in a public thoroiiglifaro bo killed 
)y accidonlal impact with a moving vehicle,” 
provided that ” tlic reader be m)t lit tho time 
of the accident in charge of any veliicle.” Am 
iQ.surcd xiersoii, w'lio was Tiding a bicycle, got 
oiT at the foot of a lull, A, having pushed it 
some way, stopped to speak tt> another man 
As stood holding his bicycle. A: an unattended 
mot(>r-ear came running down the liill & 
struck till* irwured piuson A: causc'd his death : 

Held: the word “vehicle” included a 
bicycle, A, as the deceased man was “ in 
cliarge rd ” the bicycle witliin thoso words in 
the policy, the iiiHurcrs were not liable. — 
JTarpeii V. Ahsoi’iatkd Newhpapkuh, Ivtd. 
(1927), 13 T. L. R. 331. 

3157b. S. P. Hanhford v. 1x)ndon Expubbb 


PART IV, SECT. 16, SUB-SECT. 2. 

n i. Applieati/m for declaralion 

as to — Who may apply — Ontario / nsur- 
ance Act, 1924. s 131 (2) I— Re TuUNhR 
& Canapian Ordkh or Forest frs, 
[1926] 4 D. h. U. 79J ; 39 (). L. It. 
318.— CAN. 

sq. Productum of aranl of probate — 
Necessity for .] — National Like Ivamt- 
ANCB Go. V. McU>UBRAY, [1920] 2 
D. L. R. 550 ; [1926] S. C 11, 277.— 

CAN. 

PART V. SECT. 1, SUB-SECT. 4.— A. 

3149 V. " Engaainy ” in 

hazardous oepvpfUum — Isolated art form - 
xng part of hazardoas ornipation .] — 
Dominion op Cvnaua Guauanteb Ac 

AOCIDBNT. iNStE. CO. V. MaIIONEY 
(Can.), [1929] 4 D. L. It. 82.‘J.— CAN. 

3158 Iv. — MacGivn v. Fi- 

DELrrY & Casualty Oo. ob New 
York, [1928] 3 D. L. R. 814.— CAN. 

St. Neiospaper tnsitrance — Finality of 
adiudieoHon as to next of fcfn .] — Held : 
It was a condition precedent to pay- 
ment. that the person claiming should 
produce the decision ol the proprietors 
of the paper that ho was the next of 
kiT) of deceased. — L aw w. Nbwn^ks, 
lyro. (1804), 21 R, (Ct. of Soss.) 1027.— 
SCOT. 

sv. .]— Where deceased 

left three brothers A a sister, Ac the 
*»d it or ai^nd^ the sister next of kin 
A paid the money to her : — Held : 
the brothers had no right to share In 
the sum so paid,— HuNTKR^r. Hu^e 
( 1904), 7 F. (Ct. of Sess.) 136.— SOOT. 

sw. Condition againd serowl inwr- 
ance — JAfe insurance policy proving 
for partial prepayment fur disabilUy. 1 — 
South British Insubancb Co.. 

V. William Barclay Nicot, [1928] 
S. R. (i. 33 ; 22 0. J. P. 1.— AUS. 

IS. Husband 

kUleA in same accident — Whether lia- 


bihtv Umiird.'h-K policy of aiwuraiice. 
whereby the assurer indomnlllod tlio 
assured uKalnst certain risks with 
respect to his motor car U oceidonts 
arising out of iiw of the motor ear, < on- 
tiunod a rlauso reading: “Acildent. 
to owner. This p<)llcv covers tho 
assured A the assured’s wife against 
personal arcldcnls occurring to them- 
selves while riding in, mounting, or 
dismounting fioin, any motor t'ar to 
the (allowing extent, A subject to tho 
limits 08 set forth:— {«) Death— Ine 
underwriters will pay to tho assured s 
exors., administrators or assigns the 
sum of fil.OhO in tho event of deatti.” 
Tho docottsod A his wife wcn» both 
killed in a collision between the 
assured’s motor car A a train :— JleUl , 
the risks assured against were the 
death of the assured A his wife, but 
tliat the policy wos llraltc»l in amount 
to one sum of £1,000 — lie Cairk, 
PuBU<’ Trustee v. Huoo, 1 ) 927 ) 
a. A. 8. It. 220.— AUS. 

sy. Defence to rlaxm by insured — 
Breach of taw*. 1 —An Insured under an 
accident Insurance policy accidentally 
discharged a shot-gun Into bis foot 
with tijo result that the foot hod to 
bo amputated. To an octlon on tho 
policy the insurers set up the dpfonoo 
that tho accident occurred wWlo the 
insured was breaking tho Uw by 
bunting A shooting ducks out of season 
in violation of MJgraUiry Birds Con- 
vention Act (Dom.) A Game Act, 1921 
(.'tosk.), A by carr^g a loaded shot- 
gun in an automobile contrary tf> the 
latter Act .—Held : while tho insured 
may have bunted ducks during the 
day of tho accident, ho was not in 
the act of doing so when he shot him- 
self, the hunting being then over A 
abandoned ; tlm evidence was in- 
suifleient to jnstify a finding that the 
gun was being carried loadoa lu 
So automobfir— WamutN Fina.vok 
CORTN., Ltd, v. London A Lanoashib* 


Guarantkk a Accidicnt Co. or 
(’ANAI)A, Ml)2Hl 3 1). L. It. 592 ; [1998] 
2 W. W. It. 4.51. -CAN. 

BZ. Death due to '* disablement ’’ of 
ear -Ihuth by dnnming.] -A policy of 
accident Insuranr’o ooveroa death 
• sustained by tho wrecking or dis- 
ablement of any privately owned 
iiut«un(>bllo ... In which the Insured 
is ilding or driving, or is aocldontally 
till own from wlthm such wrecked or 
(ilsatded autumohliu.” A clause of 
the gouoral conditions provided that 
tiio Insuranno did not cover " injuries 
fatal or unfatal of which there shall ho 
no visible marks or contusion on the 
oxleiior of tluj liody at tho place of 
Injury.” A motor car which the 
insured was driving hud boon brought 
ttcriiss a liver on a ferry, A when tlio 
insured, who boil taken his seat in it, 
staiied It in ortler to drive off tho ferry 
It backed off tho (eiry into tho water. 
Tiio assured A the other oocupai^ 
were alilo to climb on to the roof of the 
cur, imt tho car, after drifting some 
distance, went to the bottom A tho 
insured was drowned. There was no 
evidence of tho cause of tho backing of 
the lai*. 'J'ho Judge dismissed the 
action, holding that the Inimred’s 
death was not due to tho wrecking or 
dlsahlomont of the car hut to drown- 
ing. On appeal — Held : the aPP®Ju 
should l>o allowed.-- Newsom v. Humk 
Ahsuranoe Co. of ^^anaua J^AIto.), 
[19301 1 D. L. R. J21 , (1929] i 

W. W. Jl. .090. - CAN. 

PART V. SECT. 1, SUB-SECT. 4.— B. 

3iei V. .] -Pitf. was 

insured with deft. co. antler a PpMof 
which provided, inter alia, that if no 
stwiAlned the loss of a foot, oauaod 
directly A holely by violent, ai^aratal. 
external A visible inJu*T, he should bo 
entitled to receive £250, iubJMt how- 
ever, to tho condition that the policy 
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Nbwspafbb, liTD. (1028), 44 T. L. B. 840 ; 
72 SoL Jo. 840. 

8176. Add, Annotation : — ReM. Howett, Leaky v, 
Scottish I^vident Institution (1080), 95 
L. J. Oh. 484. 

8104a. ^ — Jahbs v, Bbitish Gbkeral 

iKSURANOE Co., No. 8214a, post, 

8200. Add, Annotation : — Refd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. B. 602. 

8202a. Condition against acting to detriment 

of Insurer — ^Failure to raise defence of 
diplomatic i^vilege — ^By order of ^lomatle 
superior.] — -Deft., who was First Secretary 
of the Peruvian Legation, took out a policy 
of insurance against legal liability to members 
of the public in connexion with the 
driving of nis motor-car, the policy providing 
that ** the assured . . . shall not in any 
way act to the detriment or prejudice of the 
(insurance) co.'s interests,'* & that the co. 
18 entitled to take absolute control of all 
negotiations & proceedings.” Pltf. brought 
an action for personal injuries against deft., 
& the latter served on the insurance co. a 
third-party notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft, to raise the 
plea bf diplomatic immunity, no such plea 
was inserted in the defence. The jury found 


aTerdiotfor pltf. for damages, A tha fn agtaa c a 
co. repudiated liability on ihe ground that 
deft, had broken the conditions of the policy 
by inedstine that the plea of diplomatic 
immvinity cmould not be raised : — Held: the 
privilege of diplomatic immunity was waived 
by the entry of appearance without protest, 
& as deft, was bound to obey the direction 
of his Minister there was no breach of the 
conditions of the policy, & deft, was entitled 
to the indemnity claimed. — ^Dickinson v, 
Del Solar, [1030] 1 K. B. 376 ; 99 L. J. K , B. 
162 ; 142 L. T. 66 ; 45 T. L. B. 637. 

8208a. Insurer defending claim — Claim not 
covered by policy — Repudiation — ^Estoppel.] — 
Etchells, Conqdon & Mum, Ltd. v. Eagle 
Stab & British Dohinions Insoe. Co., 
Ltd. (1928), 72 Sol. Jo. 242. 

8205. Add, Annotation : — Apld. Wales v. Iron 
Trades Employers’ Asrocn. (1928), 21 B. W. 
0. C. 816. 

8205a. S . P, Wales v. Iron Trades Bmploybbs' 
Assoon., Ltd. (1028), 21 B. W. O. 0. 816, 
0. A. 

8205b. ^.]— A workman was 

employed by a co., which went into liquida- 
tion, A ceased to carry on business. The 
co. were insured at the time of an accident 
to the workman with an assoon., whose arts, 
formed the contract of insurance. By the 
arts, the assocn. undertook liability if com- 


dld not cover Iniuries arising from 
provoked assault, lighting or breach of 
the peace. During a faxnlly dispute 
pltf. was threatening his brother with 
an iron hhr. when ho was designedly 
shot in tbo log bv his fatbor, & as the 
result of the injury his foot hud to 
bo amputated. Tho father was oon* 
vioted of unlawfully wounding i — 
Held : the Injury was aooldental within 
the polior, but that it was the result 
of a provoked assault. Sc pltf.’s olaUu 
therefore failed. — G rant v. tdouiuicBN 
Gross Assurancio Co , Ltd. (1027), 
30W.A.L. It Ofi.— AUS. 

ss. Iniwry caused hy unlatt/u 2 uxjund- 
^n 0 .] — ^I’ltf. was insured with deft oo. 
under a policy which provided (inter 
alia) that if he sustained the loss of u 
foot, oaused direotly & solely hj violent, 
aooideutal, external. Sc visible inj\u 7 
he should be entitled to reeeDe li'liQ 
subject, however, to tho oondition that 


the polloy did not cover hiiuiios 
arlBing from provoked assault, fighting 
or breach of the peaoo. IMulng a 


family dispute pltf. wee threatening liJs 
brother with an Iron bar, when ho was 
designedly shot in the leg hy bis 
father. Sc as tbo result of the injury his 
foot had to be amputated. The father 
was oonvioted of unlawfully wound- 
ing ' — Held .* the injuir was aooldental 
within the meaning of tho policy, but 
it was the result of a provoked assault. 
Sc pltf.’S claim therefore failed. — 
Grant v, Soutrxrn Cross AssuRANOie 
^^Ltd.. 110281 W. A. L. H. 06.- 

PART V. SECT. 1, SUB-SECT. S. 

e. For Held .* defta. were liable 
to pay Indemnity for subsequent Ill- 
ness notwithstanding receipt ** read. 


“Held.* deft. *8 Alllty upon tho 
polloy was limited to one ohUm for one 
accident.’* 

PART V. SECT. 8. SUB-SECT. 8. 

n I, — — ** Husmess of farmer ** 

— WhoKs.!— O arro. Qcabdiak Assdb- 
AMOR Oo., Ltd. Sc Cbaoknrll Sc Obomb, 
11988] N. Z. L. R. 108.— N.Z. 

n ll. NoUoe to agent-^Whdher 

eoniptiance udUk eofi4(Mon in poifeg.] — 
In an action against deft, oo., pltf. 


ololmed indemnity against a Judgnmnt 
recovered against him by one u. on 
account of bodily injuries sustained 
bv B. as the result of the operation of 
pltf.’s motor oar The action was 
based upon a provision m the pohoy 
insuring pltf. aimiust legal liability 
foi bodily injuries sustained by anv 
one in respect of the operatiou of his 
car. The defeme relied upon pltf.'s 
failure to give written notice to the co. 
in the manner required by the policy. 
Pltf. had notified deft, oo.’s agent on 
tho day following the aooldent by 
exblbithig to him the letter from tho 
injured party's solr. threatening action 
unless tho compensation olaJmed was 
paid. Evidence was (dven to show that 
on previous occasions verbal notice 
was given to tho agent. Sc notloes so 

S lvon were recognised Sc acted upon 
y payment of claims • — Held t the 
agent was authoiisod to act for the co. 
notwithstanding tho piovision in the 
policy requiring the insured promptly 
to give wntUm notice to the oo. ; 
verbal notice given was sufficient within 
tho meaning of the ooutraot Sc the 
defence of absenoe of written notice 
failed.— Dunphy r. BcomsH Mbtko- 
poutan Ass’ou Co., 11928} 1 D. L. R. 
420 . 69 N. a. R. 476.— CAN. 

sw. ifumrer mUtrfertno %n hhaalwn — 
Counterdawi aeaeried by {n»urer*8 
solicitors.] — M aujett v. Lvmbbrmbn'b 
Mutual Oascalty Oo., 11928] 3 
D. L. R. 160.— CAN. 

sx. Liatnlity to third party '-hffect 
of release from ttiMired.}-— Pltf. In an 
action brought uudfor Insurance Act. 
1926, 8. 94, had been injured by a 
motor car owned by M., who was 
insured by deft. co. aiminst liability for 
such injuzle^. Following the aooldent 
the adjusiw for the oo. paid M. a sum 
of monegr. Sc she gave him a receipt, 
whioh the trial judge found to be a 
release of the oo. from any further 
liablUty to her arising out of the 
accident. Pltf. sued M. Sc recovered, 
in default of defenoe a judgment for 
damages, but, being unable to obtain 
saiistaotton thereof .brought this aoUon 
against the oo. >—Held : release 

by H. barred pltf.'s aetton, since 
his right of aotloii under the seea. was 
“ sublMt to the same equitiss as the 


insuier would have if the Judgment had 
been satisfied.’' — B arlow e. Mer- 
chants Casualty iNSURANcac Co. 
(B. C.), [1929] 4 D. L. 11. 701 ; S 
W. W. R. 724.— CAN. 

PART V. SECT. 2, SUB-SECT. 3. 

q i. v— Pltf , a workman 

employed by tho M. Co., was injured. 
Sc obtained an award for compensation 
mider Workmen’s Corapousatioii Act, 
1902. At the date of the award the 
M Co. were being wound up. Pltf. 
alleged that the C Co., were liable 
to indoiiiulfy the M Go. against losses 
or liability under the award. Sc brought 
an action for a declaration that ho had 
a llr<«t charge upon tho money which 
tho M Co wore entitled to receive 
from the C. Oo , & for an order for 
payment Tlie C. Co admitted that 
they had Issued a policy which was 
valid Sc subsisting at the date of pita's 
injuries, by wMc*h they agreed to 
indemnify the M Oo. agmnst loss for 
damages on account of bodily injuries 
suffered within the period of the ^ioy 
by any employee — Hdd * pltf. had 
no status to maintain the action. — 
Disoukdi V. Sullivan Group Mining 
Co. & Maryland Casualty Co. (1910), 
16 B. C. R. 805.— CAN. 

q U, — >,} — ^The words “ Every 

such policy shaiU provide that the 
insurer shall, as well a* the employer, 
be direotly liable to any worker insured 
under sucm policy Sc, in the event of his 
death, to ms dependants, to pay the 
compensation for whioh an employer 
is liable. Sc that the insurer shall be 
bound by. Sc subject to, any order, 
decision or awu^ made against the 
employer of such worker under the 
provlrions of this Aot," appearing in 
workers Oompensatioa Act, 19t6, 
8. 18 (3). mean that when compensa- 
tion has been assessed Sc awarded 
against the enmloyer. the Insurer os 
well OB the employ la liable to pay It, 
Sc that the otlirinid prooeedings for 
the establishment of the liability must 
bo between the worker Sc his dependanta 
on the one aide. It the employer on the 
other. — DKvmK n. Dbvxnr Sc Quskns- 
LAND iKSUBANCT OO., LTD. <1928L 
28 & R. M. 8. W. 503 : 44 M 8. W. 
W.N.140.— AV». 
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pensfttioii becainie payable for more than six 
months, so Ions as the insured oo. remained 
a member of ^ assoon. Membership was 
to cease if the co. went into liquidation, or 
ceased to cai^ on business. The workman 
having applied for an award of weekly 
compensation as against both his employers 
A the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him : — Held : on the contract, 
the undertaking of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once &; for all, but merely indemnified the co. 
during its continuance of membership, A 
membership having ceased, the contract of 
insurance lapsed, & the assocn. was under no 
liability to the workman. — IIindmauc^ii v, 
Oabtebthornb Collucry, Im). & Durham 
C oLDCEBT Owners’ Mutual Protection 
Assocn. (1928), 21 B. W. 0. C. 44, C. A. 

AnnotaHon Coiisd. lie Bebslde Coal Co. (1929), 45 T. h. It. 

327. 

3206. Add. Annotations : — ^Disid. Hindmarch v. 
Carteithome Colliery Co. & Durham Collim' 
Owners* Mutual Protection Assocn. (1928), 
21 B. W. O. 0. 44. Consd. Wales v. Iron 
Trades Employers’ Assocn. (1928), 21 B. W. 
O. 0. 816. 


3210. Add. Citation : — 05 L. J. K. B. 25. 

Add. Annotaiiona: — As to (1) Dlstd. Uind- 
march v. Carterthome Colliery Co. A l>urham 
Colliery Owners’ Mutual Protection Assocn. 
(1028), 21 B. W. 0. 0. 44. OeneralJyt Consd. 
Wales V. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. C. C. 310. 

8212a. Liability of insurer must exist — At 

date of wlndlng«up«] — Held: Workmen’s 
Compensation Act, 1925 (c. 84), s. 7, applied 
only where at the date of the winding-up 
there was some liability of insurers, tho 
benefit from which was capable of being 
tran^erred to tho workmen, A it could not 
apply to a case where the liability liad corn** 
to on end before that dale . — Jle Bbbhidk 
Coal Co., I/td. (1929), 45 T. L. R. 327 ; 22 
B. W. C. C. 230. 


Annotation: — ^Apld. He Borradon & Coxlodm 
Ifertln^BanJc, Ltd. v. The Co. (1930), 23 bTAV, 


Coal Co., 
C. C. 7. 


3212b. At time of appointment of 

receiver for debenture-holders.] — A colliery 
co. entered into a contract with insurers in 
respect of liability under Workmen’s Com- 
pensation Acts by becoming a member of an 
owners’ mutual protection association. Under 
the arts, of assocn. power was given to xuake 
on members in order to meet claims 
current expenses ; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
dote. On June 12, 1928, calls were made, 
& the CO. having failed to pay on Juno 27, 


being the date fixed, its oontraot of ikisuranoe 
expiM, in aocordimoe with the arte, of 
assocn., fifteen days after the failure to pay* 
The co. had issuM a debenture to a bank 
secured by a fixed A floating charge, dc under 
the powers in the debentujpe the bank, on 
Oct. 13, 1928, appointed a receiver. In a 
debenture-holders’ action brought by the 
bank the ct. appointed the same person 
receiver & manager. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under tho Act were preferential creditors 
or not : — Held : the material date was that 
of the appointment of tho receiver (viz.), 
Oct. 13, 1928, A as the contract with insurers 
had expired before that date, it could not 
operate to deprive tho workmen of their 
preferential riji^ts. — Re Burrahon A (’ox- 
lodge Coal Co., Ltd., Martin’s Bank, 
Ltd. V. The Company (1930), 23 B. W. U. 0. 
7, 0. A. 

3213a. S. P. Wales v. Iron Trades Employers* 
Assocn., Lpd. (1928), 21 B. W, 0. C. 316, 
C. A. 

3214. Add. AnnoUUions As to (1) FoUd. James 
V. British Ceneral Insce., ( 1927 J 2 K. B. 311. 
Ah to (3) FoUd. James v. British General 
liihcc., [192712 K.B. 311. 

3214a. - - - - .j A policy of insurnneo pro- 

vided that the insurance co. would indcmriify 
the assured against all sums which lie niigfit 
be legally liable* to pay for damage's or* 
compensation to any jierBon for accidental 
bodily injury or accidental damage tt> 
propei'ty, uhere such injury or damage was 
<‘auscd by the driving of tlie insured’s mo<.or 
car, includinu law costs when incurr(]d with 
the cons<*nt ol ilu* co. While tlio insured 
was driving his inot(»p car a collision took 
place betw'e<‘n it A a motor cycle, the result 
being that the driver of the laiter vehicle 
w'as injured, a yjassienger thereon was killed, 
& both vehicles wen* damaged. At the time 
of the collision t he insured was drunk Uu ough 
ids own unpn-meditaf/ed folly. The iusureil 
was convicted of the manhJ.'iughter of the 
deceased passenger. The injur(*d driver 
brought an action lf>r personal irijuric‘H against 
the insured, in which he was awarded damages 
A costs, A liie insmed incurred costs. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, A in defending himself In the 
police ct. proceedings before his trial. In 
an action by the insured against the co. for 
indemnity against these damages A costs 
Held: (1) the policy covered liabilities ot 
tho insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though i^oss 
A attended by ciriminal consequences ; (2 ) the 


PART V. SECT. 2. SUB-SECT. 4. 

0 L — — clause In an Insurance 
was as follows : “ No Uabmtr 
attach to the co. under this 


& 


ay person to 

whflm t ua^mnitiy |b granted by this 
policy* being Sxlm by or is in 


vehicle was being driven by lutmied 
himself whilst under the Inrlneiux) of 
liquor. — J uby v. North Islam* Moiob 
Union Mutual Insck. Co., 11 930 J 
N. Z. L. R. 5«3.— Ii.Z. 

sy. Conditione of poHcp — Hrewh hy 
insured — Waiver .} — ^Whero con^lons 
of a policy ot Insurance against liability 
tmpo^ by law on the insured for 
injuries smnred by another persem w 
that the insured " shall not vototarlly 
naariTitfl •ay UabfUty ” Sc sboU co- 
operate wim tho insnrfsr, except to a 
pectmdary wiqr* to all matters wwb 
Uto toniior oeems necessary to the 

871 


defence of any actloii, A 
for the insurance co., oft/pr undeitalilnK 
the defence of an action bwmght by an 
injured person against the InsurojL 
learns that tho latter has broken said 
conditions, but, no\eiil»'lths, elects to 
continue to defend the ^tlon, the 
lusuranoe co.. Is iirecludtd from rising 
tho defence to an action against it on 
tho policy that the policy was folded 
by said breach^— C aiuewu 
Koval Assubanc* Oo., tlM9] 2 
V. L. It. 867 ; 2 W. W. R. 161 ; 41 

B. C. Jt. IIO.—CAN. 



OaiM 8S14»— SS17d. Ekolish Ehfihe 

policy, by covering these liabilities, was not 
void as against public policy, & the insured 
was entitled to the indemnity which he 
claimed. — ^J ahes v. British General Ik- 
SUBAHCB Co., [1927] 2 K, B. 311 ; 96 L. J. 
K. B. 729 ; 137 L. T. 166 ; 43 T. L. B. 354 ; 
71 Sol. Jo. 273. 

8216a. .] — Jambs v. British General 

Insurance Co., No. 3214a, ante, 

8216b< Protection against criminal consequences.] 
— Jambs v. British General Insurance 
Co., No. 3214a, ante. 

8217a. Actual driver also Insured — 

Ratable contribution.] — G. took out with the 
M. CO. a motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & providing as following : Con- 

dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a licensed & competent driver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or lose covered by this 
policy there sball be subsisting any other 
insurance or indemnity of any nature what- 
ever, covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G, co. a 
similar policy, providing tharti ” insured wiU 
also be indemnified hereunder while per- 
sonallv driving a car not belon^ng to him 
provided that there is no other insurance in 
renpoct of such other car whereby insured 
may be indemnified,” &> that ” if at the time 
of the occurrence of any accident, loss or 
damage there shall bo anv other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shall not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.” 
While L. was driving O.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L„ claimed against the M. 
co., A L. on his own behalf claimed against 
the G. CO. : — Held : in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, A each co. was liable to 
pay claimants half the amount claimed. — 
Gale v. Motor Union Insurance Co., Ltd., 
Loyst V. General Accident Fire & Life 
Assurance Corpn., Ltd., [1928] 1 K. B. 
369; 96 L. J. K. B. 199; 138 L. T. 712; 43 
T. L. R. 16; 70 Sol. Jo. 1140. 

821'7b. Aotton by repairer against insurers for 
repairs — ^Right of Insurers to be subrogated 
to owner’s rights against repairer.] — ^In an 
action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 
entitled to set-off, on the principle of sub- 


DiOEBT StrPELEHENT. 

rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the oar on the occasion of 
a collision. The insurance co. bad com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc;, were still unsettled : — Held : the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights a^^inst the 
repairer, A the co. were not entitled to rely 
on these as a set-off to the repairer’s claim. — 
Page v. Soottish Insurance Corpn., 
Forster v. Page (1929), 98 L. J. K. B. 308 ; 
8iib nom. Page v. Scottish Insurance 
Corpn., Forster v. Page, 140 L. T. 571 ; 
46 T. L. R. 250 ; 73 Sol. Jo. 157 ; 34 Com. 
Cas. 236, C. A. 

3217c. Condition as to efficient condition of 
vehicle.] — The claimants were the holders of 
a policy by which resp. co. had imdertaken 
liability for damage caused by or to a motor 
car. The policy contained a condition that 
” the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.” & it provided that the observation 
of the conditions should be a condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage, 
& was itself damaged, in an accident, but the 
exact cause of the accident could not be 
ascertained : — Held : the condition was a 
condition precedent, A as it had been broken 
the co. was not liable on the policy. — 
Jones A James v. Provincial Insurance 
Co., Ltd. (1929), 46 T. L. R. 71. 

3217d. Policy covering any oar used ** Instead of 
the Insured car ” — Insured car sold — Whether 
new car covered.] — Defts. contracted by a 
policy of insurance to indemnify the pltf. 
agaiust ” all sums which the assured shall 
become legally liable to pay as compensation 
for . . . bodily injury . . . caused to any 
person or persons by a motor-car described 
in the sched. hereto.” The car was therein- 
after referred to as the ” insured car.” The 
policy further provided that ” this insurance 
shall cover the legal liability as aforesaid of 
the assured in respect of the use by the 
assured of any motor-car, other than a hired 
car, provided that such car is at the time 
of the accident being used instead of the 
insured car.” Pltf. sold the insured car A 
bought a new car of a similar type. While 
pltf. was using the new car on accident 
occurred, causing personal injui^ to a tbird 
person, A pltf. referred the claim to defts., 
who repudiated liability on the grounds that 

S ltf. was not using the new car ” instead of ” 
tie old one A that when the insured car was 


PART VI. SECT. 1. 

3320 ill. S. P. VicrroRT v. Sas- 
KATCHKWAN OUABANTKB A FlDBtlTT 


PART VI. SECT. 8. 

3833111. .J— 

Rukai. Munxcipauty or Knfikud o. 
London GtrARANTSK A Aooidxnt Co.. 

8288 Iv. ,1 

QBAIN CN^iiia BUBBAU. LXD. ’ V. 

Canadian Satmn Oo. (No. 8), [1887] 


3W.W.Ii.l ;37ManiL.R.70: 

(19281 1 D. L. R. 677 ; (10283 1 W. W. R. 
263 ; 37 Man. L. R. ^36.— GAN. 

3848 1. EnOteeaement^ommUted 
tdihin tictive monthB prior to noHee of 
dioeonerp — What amaurUo to.} — Lonxkin 
OUABAMTXB A AOdDKKT OO., liTD. V. 
Gitt or Haxjtax. 11887] 1 D. L. R. 
1189 ; [1987] S. O. iL ie5.-~GAN. 



sold iibe Izusunuice ceased. In an action for a 
declaration that defts. were liable to in- 
demnify pltf. a^iainst the claim : — Held : the 
policy must be read as if, after the words 
** instead of the insured car,’* there were a 
proviso that the insured person should at 


Vd. ZZIX.--In8araiice. Omms 82174— 887tt. 

the time of the accident have an insurable 
interest in the insured car, as he had at 
tliat time no insurable interest therein, the 
action failed. — Roqbbson v. Scottish Auto- 
MOBiLB & Gbnkhal Insurancb Ck)., Ltd. 
(1030), 47 T. T.. K. 40 ; 74 Sol, Jo. 802, C. A. 


Part VII. — Insurance against Burglary and Theft, 


3252. Add. CUaiiona :—affd., [1927] A. O. 140; 
136 L. T. 263 ; 43 T. L. R. 46 ; 70 Sol. Jo. 
nil ; 32 Com. Gas. 02. H. L. 

3256. Add. Annotation : — Refd. liakc v. Simmons 
(1926), 95 L. J. K. B. 686. 

3257. Add, Annotation : — Generally ^ Refd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 

3258. Add Citationa: — revad., [1926] 2 K. B. 61; 
95 L. J. K. B. 686 ; 135 L. T. 129 ; 42 T. L. R- 
426; 70 Sol. Jo. 684; 31 Com. Cas. 271, 
0. A. ; revad., [1927] A. C. 487 ; 96 I.. J. K. B. 
621 ; 137 L. T. 233 ; 43 T. L. B. 417 ; 71 Sol. 
Jo. 360 ; 33 Com. Cas. 16, H. L. 

3260a. “ Dishonesty ** — Discounting bills of ex- 
change subsequently dishonoured.] — ritl. 
was insured by two policies, subscribed by 
deft., against loss or deprivation of bills of 


exchange through theft & any other loss 
whatst)ever through theft or other dishonesty. 
During the currency of tho policies pltf. was 
induced by false representations to discount 
certain bills of exchange. The bills were dis- 
honoured, & pltf. brought an action on the 
policies on ilui ground that ho had suffered a 
loss through having dealt in the bills. Deft, 
contended that tho above provision in the 
policies only covered accidental loss of docu- 
ments or pliysical deprivation of the pos- 
session «>f documents : — Held : pltf.’s loss 
was caused by dishonesty w'ithin the policy, 
Wassbrman V. Biackbitrn (1926), 43 T. L. R. 
05. 

3269. Add. Ayinotation :—netd. Lake v. Simmons 
(1926), 95 L. J. K. B. 680. 


Part VIII. — Other Kinds of Insurance. 


3270a. To be used only for commercial 

travelling — Damaged whilst carrying pas- 
sengers.] — Held : a statement in a proposal 


PART VII. SECT. 1. 

3248 i. Commenc 4 .merU of risk — Covet’ 
ing note isawd bg broker — Loss before 
issue of jKiUcv — Broker not liable as 
insurer.]— B hotv v. Benxib 8. Coiibn 
S c Son (N. S. W.), Ltd. (192R). 27 
S. B. N. 8. \V. 29 ; 44 N. 8. W. W. N. 
44.— AUS. 

PART VII. SECT. 2. 

M. Burglary from “ at^r or vault 
described in 8 (^dule.*’]—V^ 0 Te money 
stolen by burglars was. at the time of 
the burglary, in a yaiilt so described, 
but was not In the safe In the vaalt : — 
He ld : the assuranoo was not confined 
to money in the safe. — Woodward’s, 
Ltd. V. United States Fideutt & 
OuAXtANTBB Co., [19271 2 D. L. R. 128 ; 
[19271 1 W. W. K. 629 ; 38 B. C, K. 
171.— CAN. 

•b. “ Visible marks of force <£• 
violence made by a tool.”]— A policy of 
burglary insurance provided fur in- 
demnity against loss occasioned by 
felonious entry by ** actual force & 
violenoe” of which force Sc violence 
** there shall be visible marks made 
upon the premises at the place of such 
entry by tools, etc." The visible mm:k 
upon the premises in question was a 
hole In the wire netting of a window 
soreen which was rusty, but tota^ 
before the entiy, Sc through which It 
was admitted the buKlar had entered. 
A piece of wood with rust marks 
on it was found outcride the window : — 
Hdd : the trial Jndge was JusUfied in 
tnferxing, as he did, that force Sc 
vlolenhe been usm to elleot the 
entry. Sc that the visible mark thereof 
oeen made by a tool of some sort. 
A stlok used to break the wire netting 
of a soreen is a **too\** within the 
fnMMMwfwg of the policy.— Moixet t e. 
United States FiDELnrr Sc Guabantt 




O«.,[1920J3U L. H. HO; 2U \N H. 
116 ; 41 B. 0. It. 81.— CAN. 

PART VIII. 

MisstaicmeiUs in proposal— 

amount to J — A motor voldolo 

in tho pohHTJBsicm of tho purchaser 
under a lilrc purrhase agr<«5inont wiih 
Uo8troyo<l by fire An action was 
brought by the two rfurtloe to tho hl'o- 
puisJiuse agroomont undor a policy 
isRuod in tho namos of both parties 
JDofta. pJoadod that^li bomdlt undor tins 
poUcy had btwn forfoltod through 
mi»8tatomcntR In tho proposal Tho 
propoHal began ” I tve, tho undoi- 
slgued desire to insuro mv/our motor 
veiiicle." After tho wordH " owner’s 
full naino,” wor written tho minios of 
both pltte. " for their rospectlvo ilghtw 
Sc inicroats." The question “ IIa\o 
you ever made a claim against any 
Insurance co.” wae answered “ No. 
The proposal was signed by only one 
pltf. Although pltf. who signed the 
proposal hod never made a claim, the 
other had done so • — Held : a non- 
suit. on the ground that tho evidence 
proved the plea, should Iw ROt aside. — 
Meters & 1'addinotov Moiob skb- 
vu*E, Ltd. v. Ualoety & Co., Ltd. 
(1926), 26 8. R. N. 8. W. 196; 43 
N. a. W. W. N. 39.— AUS. 

g li. A propoRal 

for tlie insuranco of a motor car con- 
tained the qnestiou, “ Has any proposal 
for insurance, or any policy ever boon 
vrithdrawn. deeJined or canccdled / 
Pltf 's answer was ** No,” I’ltf. ha4l 
held a policy over the cai with another 
00 ., but by airhugemont, Sc to oblige 
pltf., this policy had been terminated : 
— Held ; the word " canooll^ " meant 
the determination of the policy by 
the unilateral act of tho co-, St the 
termination of the policy by raotuoJ 
arrangement did not amount to a 
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form that a motor tar uas Uj bo used only 
for ronimiT(’ia) travolllug was a statement 
th‘8cri|)tivf* of tho ri^k covorod ))y tho insur* 

caTiocIlatlon, d the answer to the 
nuoHtlon In the proposal was true.— 
Wii.uo(JKs V. New Zkai-and Inhub- 
AvrK Co., [1920] N. Z. L. K. 806.— 
N.Z. 


- m ,]~Eeld: a 

sUitomont that the motor oar trwurod 
was a now ono, whereas In fact it was 
a Beoond-hand one, was a BWterlw 
roproHontatlon which avoids the 
policy. Abahs V. OijOBK & 

F, IsB. Co., [19271 I D. L. U. 435 ; 69 
N. 8. U. 81.— CAN. 

. jy, jtrlvrr unde- influence of 

drtnk- Whether nssur^ 
ricover — Crmstruction o/ 7 wIlci/.l— B au- 
NA'ni i>. Atlas AssuKANtTc Co., Ltd. 
(1927), 48 N. L. U. 467.— B. AF. 

- V. Insurance not to be ^ecHw 

UTuU payment of premium— Failure to 
jtay premium.] — ileid; the insurance 
cc». ™ not entitled to sue the ^ured 
for a short period premium, os the oon- 
tract was not complete ,untU the 
premium was paid & accepted, & the 
handing over to the assured of the 
policy containing the proviso dW not 
amount to a waiver of the oondlUcn.— 
South Hiiitihh Insuuancb Co.. Lto. 
V. Stknsov (1928), I. L. R- 52 Bom. 
632.— WD. 

g yi, Ammiid recoverable.]— On 

an appraisal of the value 
bilo which has been Rtolcu & 
by fire, the fact lhat tbo 
& tho replacement value are found to 
be the some 1 h not error on the fa<» 
of the award, but Is only 
of saving there was a total 
.Searijs V. Alliance 1^**v^nce Co. 
(No. 3). 119261 4 U; li. R. 

.3 W W. R 663 ; 36 Man. L. U. HO. — 

CmdUion that av not 

operated by 

at sons T^pust — Son present.] a 
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anoe, & the insurers were not liable tbr an 
accident which happened while the motor 
car was being used to carry passengers, 
carrying passengers not being within the 
descripuon. — B oberts v. ANaix»>SAX0K IK- 
BUBANOB Assoon. (1927), 96 L. J. K. B. 690 ; 
137 L. T. 243 ; 43 T. L. B. 369, C. A. 

8279b. Concealment — Refusal of company to 

Insure.}— How’s Motors, Ltd. v. South 
East Lakcashibb Insurance Ck)., Ltd., 
No. 203a, ante. 

8270c. Business car driven by son & 

others — ^Failure to disclose convictions against 
son.]— Applt. took out with reaps, a motor 
car poUcy of insurance in respect of a car of 
which he was the owner. Applt. employed 
more than one driver in the course of his 
business, &; at the time when the insurance 
was effed^ the agent of resps. told him that 
if he paid an extra premium the policy would 
protect him whoever might be driving the 
car, & applt. paid the extra premium accord- 
ingly. During the currency of the policy 
the car, while being driven by a son of applt., 
came into collision with a cyclist. The 
cyclist brought an action against applt. for 
damages, & applt. referred the claim to 
resps., who repudiated liability on the ground 
that at the time when the policy was taken 
out applt. had failed to disclose a material 
fact. It appeared that before the insurance 
was effected applt. ’a son had been convicted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact which 
ought to have been disclosed by applt. 
Before the policy was issued applt. had 
received a proposal foim from resps. ^rliad 
answered aU the questions in tliat form fully 
& truthfully, & he did not know that any 
further information was required. At that 
time he had not his son in mind. Anplt.’s 
claim against resps. was referred to arbu. as 
required by the policy, &; the arbitrator 
awarded in favour of resps. on the ground 
that a material fact had not been disclosed. 
Applt. now appealed to the Div. Ct. to have 
the award set aside *. — Held : the arbitrator 
had decided rightly & the award must bo 


confirmed. — ^B omd v. OoiaaBBOiAt* Absub- 
ANOB do. (1980), 36 Com. Oas. 171, B. C. 

8281a. Goods siq^lied In rsplaoemsnt of 

goods lost — Right to retain although lost goods 
subsequently foimd.]—(l} ByalJoyd’spolicy 
pltf. other underwriters insured deft, 
against “all loss wheresoever which the 
assured may sustain by the loss of or damage 
to ” certain specified articles, one of which 
was a pearl necklace. During the currency 
of the policy deft, missed the necklace &; 
informed the representative of the under- 
writers that she had lost it. She made a 
thorough search of her house for it, & after- 
wards at the suggestion of the underwriters 
a further search .& inquiries were made, 
but without result. An agreement was then 
entered into between the underwriters Sc 
deft, that they should give her by way of 
replacement of the necklace other articles 
of jewellery up to its insured value. After 
she had received under the agreement 
articles of somewhat less than a third of that 
value the necklace was found at her house, 
where it fell out of an evening cloak in which 
it had become concealed. In an action by 

S ltf . against deft, claiming a declaration that 
be necklace had not been lost, rescission of 
the replacement agreement, & the return 
of the articles which she had received under 
that agreement : — Beld : the replacement 
agreement was in the circumstances a valid 
Sc binding agreement unaffected by mistake 
or misrepresentation on its true construction 
it did not contain an implied term that if the 
necklace should bo found the agreement 
should be void ; & under it deft, was entitled 
to retain the articles which she had received 
Sc to receive other articles up to the 
value, the underwriters taking the necl 
as salvage. 

(2) Uncertainty as to recovery of the thing 
insured is, in my opinion, in non-marine 
matters the main consideration on the ques- 
tion of loss. In this connection it is, of 
course, true that a thing may be mislaid & 
ot not lost, but, in my opinion, if a thing 
as been mislaid Sc is missing or has dis- 
appeared, & a reasonable time has elapsed 


policy of Insurance upon a motor oar 
contained a term that it was not 
ooTorod if the oar was " operated ” 
by assured’s son (naming him). The 
oar was taken out by the son without 
assured’s consent, 8c against his express 
prohibition, 8c was destroyed by lire 
upon a highway. The fire ooourred 
when the oar was behig driven by a 
friend of the son, at the son’s requost, 
the latter being in the oar with the 
driver : — Held : the son was still 
“ operating ” the oar within the 
prohibitive term, 8c an action bv the 
assured upon the policy was dismissed. 
— 0*llsxu.T e. OInada Acoidbmt 8c 
Fibb Asa'OB Oo., {19281 4 D. L. R. 
415 ; 62 O. L. H. 654 ; reesd., 63 
O. L. H. 418.— GAN. 

g vUi. After retumimr from hire 

— Insured for private pereonal tise.”) 
— The owner of a motor oar insured it 
against loss or damage by Are. Con- 
dition 8 of the pouoy was that it 
should apply ** only to a oar for private 
personal'use,” 8c that no Uahlllty should 
be ineurred it 8c when It was being 
used otherwise : ft condition 4 rngneoaly 
excluded Uabduty for loss or diunAge 
arising while the oar was ” let out tot 
Ittre.’*^ The oar was normally used in 
a private hiring business conducted 
by tlte owner, ft was only laxaly 


employed by him for private personal 
purposes. After roturulug from a hire 
late ono night it was put in its garage, 
& uas shortly afterwards destroyed hy 
tire. The otvner made a claim under 
the poUoy, but tho oo. denied lia- 
bility : — Held : tho oo. was not liable, 
iu respect that the risk to whioh the 
car was exposed while in the garage 
was incidental to its ordinary employ- 
ment, i.e. in the hiring business, ft, 
aooordlngly. the loss was one which 
was excluded by the policy.— MtiBBAY 
V. SoOXTltiH AUTUMOBILB ft GSNRBAJ. 
iNSUBANOB Go., Ltd., [1929] S. 0, 49. — 
SCOT. 


g ix. Condition renderino poiiey 

void if interest passed from insured to 
third partv — Sroejd by uHU or operation 
of Imo-^uib'hirino from hirer .] — 
llBiUiT Bbob. V. Msroantiub Mutual 
iNSUBAKOB Oo., Ltj>. (1928), 80 W. A, 
L. U. 72.— AU8. 


Jnsurancs of interest of 


ANOB CX».. ITD., ri928] W. A. L. R. 72. 
— ^AUS. 

1 1. — dotnt insurance of kbrer dt 
h iri0 9 li rsa e h of eenMirn " 


one Wham two 
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jointly insured, tho broach of a con- 
dition by the one in whose sole power 
it is to observe such condition will 
contaminate the whole Insnranoe it 
the innocent person contracted with 
full knowledge ot ft subject to suCh 
condition, notwithstanding that the 
interests of the two insured are dlstlnot 
ft notwithstanding that the oontraot 
might be construed as a separate 
insurance for each. — ^M oLakbst ft Oo. 
V. New Zealand Insob. Co., {1880] 
N. Z. lu IX. 437.— N.Z. 


q I. .] — ^MacDonald v. 

Guabdian Assob. Oo., [19291 1 

D. L. K. 518 ; 60 N. 8. R. 262.— CAN. 

a. 284 (a), is the person who Is really 
intended to be insured. TheveCore 
where with the authorisation of the 
owner of a eroj^Jt is insured in hto 


^ but for w benefit of another 

who pays the premhuns but has no 
interast in the crop, the potter Is a 

wagering polkqr ft void ; 

aTlhe time ^ true fse 

to the insunrb local ft g 

thro^ whom tt is lasnsd.— lioiiBiKa 
GttJHN FAJJA IBSUIUH ^ 

(1929) 8 W. W. R. 737.- 




to allow of diligent search & of recovery, ^ 
such diligent search has been made & has 
been fruftless, then the thing may properly 
be said to be lost (Roche, J.).— Holmes v. 
Payne, [1930] 2 K. B. 301 ; 00 L. J. K. B. 

^13; 74 

Sol. Jb. 464 ; 35 Com, Cas. 289. 

8281b. Meaning of “ lost.**] — Holmes v, 

Payne, No. 8281a, ante. 

8282. JLdd* Jinnoiaiions : — ^Refd. Ijake v, Simmons, 
0. 487 ; Holmes v, Payne, [1030] 2 

3288. Add, Annotations : — ^Refd. Royal Exchange 
Assce. V, Hope, [1028] Ch. 179; Perrin v, 
Dickson (1920), 08 L. J. K. B. 683. 

8289. Add. Citation 95 L. J. Gh. 24. 


3289a. Machinery — Latent defect — Whether a 
casualty.] — ^Pltfs., who were mai'ine engineers, 
took out a policy on “ machinery ^ the like 
(simdry small contracts & repair jobs . . .) 
from & during construction.” The insurance 


VoL Xnz.— fimnune. 0mm Sa 81 »-MII. 

covered ” all risks incidental to testing the 
machinery * A was ** also speclany to cover 
cost of repairs Jt/or loss of A/or damage to 
the interest . . . through any latent a^eot 
in the thing insured.** Pltls. contracted to 
fit a steamer with a new intermediate pressure 
cvlinder, but the cylinder, when tried under 
steam, was found to be defective, A, a second 
one having also been found to bo defective, 
pltfs. had to ilt a third. In an action on the 
policy : — Held : as the existence of a latent 
defect was not a casualty A the cost of 
replacing a thing which h^ a latent defect 
was not recoverable as loss or damage due 
t-o latent defect, A as the words cost of 
repairs ” did not cover expenditure on the 
replacement of material which was in- 
herently defective, A as the testing merely 
revealed, A did not cause, the latent defect, 
the action failed. — ^MacColl A PotixicK, 
L/td. t). Indemnity Mutital Marine Assur- 
ance Co., l^TD. (1030), 47 T. L. R. 26. 


Part IX. — Wagering Policies. 


3818. Add, Annotation : — ^Refd. Hoff Trading Co. • 
V, De Rougemont (1020), 34 Com. Gas. 291. 
8380. Add, Annotationa : — ^Refd. Weddle, Beck v, > 


nackett, [1929] 1 K. B. 321. Mcntd. 
Ellesmere v. Wallace, [1029] 2 Oh. 1 ; 
Kennedy v. Thoinasson, [1920] 1 Ch. 420. 


Part X. — Insurance Companies and Partnerships. 

8887, Add. Annotation : — ^Mentd. Wimbledon A Putney Commons fbnsorvators v, Tuely (1930), 

47 T. L. R. 17. 


Part XI. — Mutual Insurance Associations. 


3366. Add. Annotations : — Refd. Dominion Iron 
A Steel Co. v. Invemaim, [1927] W, N. 277. 
Mentd. I. B. Coxnrs. v. Westleigh Estates Co., 
I. R. Comrs. v. South Behar Ry., I. R. Comrs. 
V. Eccentric Club (1925), 12 Tax Cas. 657 ; Re 
Debtor (No. 3 of 1926) (1920), 136 L, T. 689; 
Frost V. Oaslon, Frost v. Wilkins, [1029] 
2 K. B. 138 ; Manchester Corpn. v. Buttle, 
[1020] 2 Ch. 890. 

8367. Add. Annotation : —"RM, Cornish Mutual 
Assce. V. I. R. Comrs., [1926] A. C. 281. 

8868. Add. Annotations : — ^Refd. Cornish Mutual 
Assce. V. 1. R. Comrs., [1926] A. 0. 281 ; 


(iroenberg v (’ooporstein, [1920] Ch. 657 ; 
Tie United General Commei'’ial Insce. Corpn., 
(I927J 2 Ch. 51. Mentd. Thomas v. Evans, 
I. K. Comis. V. Soutli-West Lancashire Coal- 
Owners Assocn. (1926), 135 L. T. 673. 

3396. Add. Annolalum Refd. Brown v. Hamson 
(1927), 96 h. J. K. B. 1025. 

3397. Add. Annotation : —Consd. Brown v. Harrison 
(1927), 96 L. J. K. B. 1025. 

3898. Afld. Annotation : Refd. Brown v. Harrison 
(1927), 96 L. J. K. B. 1026. 


PART X. SECT. 1. 

p 1. .) — U. •. 1500 Olttb of 

CaloarT (Alta.), fl926J 3 W. W. R. 
468; 46 Can. Grim. Gas. 876.— <SAM. 

sd, IHscHminoHon in rates barged — 


Inve^igaHon by HuperirUtndent of 
Insurance under Ontario Insurance Act, 
1984, e. 268 — I^osUitm <t dtUxee of 
Supniniendent.] — Be Obnerai Acri- 
DBVT Assttbancr Go . (1026) 2 D. L. It 
390 : 56 O, L, R. 470.— CAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

■f . Pratneton for hen on ahips %n»ured 
for proporhon of losses incurred — 
VaJidity.y^fte Tuckfr, Aar p. Marins 
INHUKANOB CI.UB (188«), 7 Nfid. L, R. 
123.— NFLD. 
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Cases 1C— 456, 


English and Empire Digest Supplement. 


INTERPLEADER. 


Part il. — Interpleader 

10. Add. Annotation : — Apld. Republica de Guate- 
mala V. Nunez, 11927] 1 K. B. 669. 

42. Add. Annotation : — Held. The Jupiter (No. 3) 
(1927), 387 L. T. 333. 

88. Add. Annotation: — Held. Earle v. Hems- 
worth B. D. C. (1928), 44 T. L. B. 605. 

106. Add. Annotation: — ^Mentd. Ellesmere (Earl) 

V. Wallace, [1929] 2 Ch. 1. 

173 a, ,] — The sheriff in possession of 

goods under a writ otfi. fa. being served with 
notice of an adjudication in bkpey. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
goods : — Held : he was entitled to Ole a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 
sale.“»-CniLD v. Mann (1867), L. B. 3 Eq. 
806 ; 16 L. T. 49. 

178a. Claim of equitable nature.] — The sheriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from his co-administrator, was served 
with a notice from another party, that he & 
others wore also entitled w shares in the 
goods, as next of kin to the intestate, & 
that, upon a bill filed by them in the Ct. 
of Ch. deft, had been restrained by injunction 
from Sblling, mortgaging, or disposing of the 
goods, & that they should hold the sheriff 
answerable for all loss & damage occasioned 
by the seizure : — Held : this was not such a 
claim as entitled the sheriff to apply for relief 
under Interpleader Act, 1831 (c, 68). — 

BOACH V. Wright (1841), 8 M. & W. 166 ; 

1 Dowl. N. S. 66 ; 10 L. J. Ex. 267 ; sttb nom. 
Bouch V. Wright, 6 Jur. 755. 

Annotations lilrd v, Crabb (IbSl). 30 L. J. K:v. 318 i 

lilohardM V. Jenkins (1886). 17 Q. B. D. 044. 

324. Add. Annotation : — ^Refd. Bepublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

483. Sheriff not bound by estoppel affecting 
debtor.] — A sheriff who comes to seize the 


in the High Court. 

goods of a debtor under a writ of execution 
is not bound by on estoppel, which might 
have prevented the debtor himself from 
claiming the goods. — ^B ichards v. Johnston 
(1869), 4 H. & N. 660 ; 28 L. J. Ex. 322 ; 33 
L. T. O. S. 206 ; 6 Jur. N. S. 620 ; d67 E. B. 
1000. 

Annotation Apld. Richards v. JonLitts (1S87), 18 Q. B. D. 
451. 

443a. .] — On Aug. 20 the sheriff, under a 

fi.fa. against A., took possession of B.*8 furni- 
ture in A. *s house. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
writ in an action against the sheriff for an 
injunction &> damages. On the 25th the 
sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. &i the sheriff 
withdrew from possession op Sept. 1. B.*s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against 
the sheriff for damages & costs : — Held : the 
sheriff had not exceeded tha scope of lus duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 
order, to dispose of the matters in question 
between him & pltf. — ^Aylwin v. Evans 
(1882), 62 L. J. Ch. 105 ; 47 L. T. 668. 

447, Add. Annotation : — Refd. Itcmublica de Guate- 
mala V. Nunez, [1927] 1 K. G. 669. 

B. Appeal hy Claimant (Vol. XXIX., p. 494). 

Note. — Right to appeal with leave is given hy a new 
r. 11 substituted hy B. 8. 0. (No. 1). 1929, 

I AS4 AiiA A nnotation : —Refd. Bepublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 

465. Add, Annotation : — ^Refd. B^ublica de Guate- 
mala V. Nunez, 1 1927] 1 K. B. 669. 

456. Add. Annotation : — Refd. Bepublica de Guate- 
mala V. Nunez, [1927] 1 K. B. 669. 


PART II* SECT. 3, SUB-SECT. 2.~C. 

70 V. .] — ^Wbstbrn Canada 

Loan & Savings Co. tj. Couht (1877), 
25 Gr. 161.— CAN. 

PART II. SECT. 8, SUB-SECT. 3.— 
C. (a). 

140 i Necrstntv for notice of dtaim to 
execution creditor .] — FiussBv. Essthon 
& Massey (lOOO), 7 Terr. L. R. 1.— 

CAN. 

PART 11. SECT. 6, SUB-SECT. 1.— C. 

M. Purchaser front agent — Whether 
vendor pen«ra2 agent toithtn C. S. C„ 
e. 69.1— O’CONNOa (1861). 81 
U. C.R.251.— CAN. 

td. Assignee of judgment — rf* execu- 
tion creditor of asatgnor — Rights of 
assignee.] — On an Interpleader issue 
wherein the claimant oontended that 


a certain Jndgmeut, on which moneys 
had boon realised under execntlou, 
had boon asslRned to bim in considera- 
tion of a debt owed him by the assignor, 
ie deft, in the issue, an execution 
creditor of the assignor, contended that 
the assignment did not cover said 
Judfnuont: — Held: for the purposes 
of the issue, the parties vere in tho 
same position os if the dispute as to the 
right to the money was being litigated 
between the claimant 6: the assignor, 
that is. the claimant could only assert, 
against the execution creditor, what- 
ever claim he might have against his 
assignor, & the exoouUou creditor 
stood, as against the olaimont, exactly 
in the shoes of the assignor. — Kvoua 
V. ZAWiTKOwaia & Ross. (19281 1 
D. L. R, 581 : [19281 1 AV. W. R. 832 ; 
22 Sask. L. R. 305.— CAN. 


PART II. SECT. 5, SUB-SECT. 4.— C. 

248 i. Secessxtu for — By claimant — 
Unless imprachcwle from circum~ 
stances.] — Nichol v. Suuakman, (1928] 
3 D. L. R. 202.— CAN. 

PART II. SECT. 8, SUB-SECT. 4. 
e. On appeal. 11 P. R. 896 

m i. As between legcd 4b eguit- 

able assignees of chose xn ociicm.}-— On 
an interpleader issue between an 
euuitable assignee Sc a legal assignee 
ox a chose in action the former shovdd 
be made pltf. — Suatilla v. Nash- 
SiMiNOi'ON Go. JLiTD., (19291 8 D. L. R. 
454 ; IW.W. R. 719; 23S.L. R. 433. 
-CAN. 


PART II. SECT. 8. SUB-SECT. 7. 
d ( p. 4U1 ) i. On uppeul, 11 P. it. 896. 

g (p. 491) I. .]— JtiaiiONG V. 

Rkid (1886), 12 O. R. 607.— CAN. 
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SUB'SBOT* 3. — SUMKABY DECISION OF DlVIBIOKAL 
CotTBT (Vol. XXIX., p. 495). 

Note. — See note to Sub>s6ct, 2, B., ante , 

462a. With leave.]— Under R. S. C., Ord. 67, 

p. 11, an appeal lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue. — ^Republica 
DB Guatemala v, Nunez, [1927] 1 K. B. 609 ; 
96 L. J. K. B. 441 ; 136 L. T. 743 : 43 
T. L. R. 187 ; 71 Sol. Jo. 35, C. A. 

Annotations: — Meatd. llicbardson v. Richardson. [19271 P. 

228; He Anzianl, Herbert v. Chrlstophcrson. [1930) 1 Ch. 

464. A.dd, Annotation .* — Apld. Republica do Guate- 
mala V. Nunez, [1927] 1 K. B. 069. 


VoL XXDC.— Iirtsfplaadw. Omw 468ft— SML 

471. Add. Annotation : — ^Refd. R. v. Minister of 
Health, Em p, Yaffe, [1930] 2 K. B. 98. 

497a. .] — Boucicault v. Ponsford 

(1886), 2 T. L. R. 646, D. 0. 

508a. Whether entitled to costs.]— Mobland v . 
Chitty (1833), 1 Dowl. 620. 

508b. .] — Dabbs v. Humphries (1886), 1 

Bing. N. O. 412 ; 3 Dowl. 877 ; 1 Hodg. 4 ; 
1 Scott, 326 ; 4 L. J. O. P. 101 ; 181 B. R. 
1170. 

608c. .] — ^Wbst V. Rotherham (1880), 2 

Bing. N. C. 627 ; 1 Hodg. 461 ; 2 Scott, 
802; 132E. R. 200. 


Part III. — Interpleader in County Courts. 

595. Add, Annotation : — Refd. Conquer v. Boot, [1028] 2 K. B. 330. 


PART II. SECT. 11. SUB'SECT. 3.— B. 

556 Iv. Except where 

accurate division impossible.] — ^Whllo, 
where each party to an interpleader 
issue succeeds In part, the rule is that, 
whore possible, each should receive that 
portion of the costs which la appllcahio 
to that part of the issue on which ho 
has sucoeodod, yet. in the present case, 
the cyder of tho trial Judge that no 
coats should he allowed was held to 
have been the proper one since tho 
nature of tho coso would not allow of 
an accurate division of tho costs & 
the order did substantial justice. — 
RYOtns «. Zawitrowsri Sc Rosf). [1928) 
1 D.ri,R.521 ; [19281 I W. W. U, 3,32; 
22 Sabk. L. II. SO"). -CAN. 


PART III. SECT. 1. 

O 1. .] — KKLMVaTOV w. lUwv 

(Sask.), [1927J 2 W. W. It. 309.~CAN. 

d i. Issues involving under 1800. ] — 
The dibtrlot ct. has Jurisdiction In 
interpleader mattora where the value 
of tho goods does not oxoeod ISOO. — 
Kvox V. Shaw, [1927] 3 D. L. It n8r> ; 
[19271 2 W. W. H. 494 ; 21 Saak. L. It. 
593 ; 8 C. B. R. 33l.~CAN. 

e i. .1— A district ct. judge has 

no JiHlsdiction to deal with an inter* 

K ' der issue which brings tho title to 
In question, although the Issue Is 
sought as a result of a soizure of land 


by tho Hhorm under an oxooutloo under 
a district ct. Judgment. — F aiusbra' 
Mutual Hail Insuiunoio Ck). r. 


FosrKR, [192.". 1 3 D. L. U. 74fl ; [ 
2 W. W. It. 51a ; 19 Bosk. L. It. 6 


1925] 

87.- 


CAN. 


ftl To St t asule bill of sale as fraud on 
creditors.] — In an Interpleader Issue 
the district ct. lias Jurlsdlntlon to sot 
aside a tdll of sale, ou tho ground that 
it Is a fraud on orodltorH, os boliig relief 
ancillary to a rnatUtr falling within tho 
JtU’isdiotlon of the ut. under District 
Courts Act, It. S. 8., 1920 (o. 40), H. 27. 
—Knox v. Hhaw, 11927] 3 D. L. Jt. 
1185; [19271 2 VV. W. It. 494; 21 
.SuHk. L. It. .503 . 8 C. B. It 331. - CAN. 


62 
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BkOUSH and EmHSE DiOZST SOTraOKENT. 


INTOXICATINQ LIQUORS. 


Part I. — Definitions. 


9a. Addition of quinine.] — ^Whether the 

addition of quinine to wine makes the 
mixture ceaso to be a wine within Licensing 
iOonsolidation) Act, 1910 (c. 24), so as to 
exempt the seller from holding a justice’s 


licence, depends on the proportion of the 
mixture. — S harp v. Spabkbs (1926), 70 Sol. 
Jo. 1009, D. 0. 

12. Add, AnnoiaUon : — ^Reld. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Part III. — Application for Licenses. 


40. Add, AnnotoHons : — Aa to (2) Consd. R. v, 
Southampton County Oonfirmin^ Committee, 

Ex p. Slade, [1920] 1 K. B. 263. OeneraUy, 
Mentd. Brown v, Dagenham U. D. C., [1929] 

1 K. B. 737. 92. 

55a. Whether oo-extensive with parish.] — 


B. V , Smbthwick OoNFiBMiNa Authority, 
Ex p. Holt Brewery Co., Ltd., No. 360a, 
post. 

Add, Annotation : — ^Refd. Thomas v. Newing 
ton licensing JJ. (1926), 136 L. T. 638. 


Part IV. — Grant of Licenses. 

140. Add, Annotation : — Refd. Thomas v. Nowing- 141a, Pending hearing of summons 

ton Licensing JJ. (1026), 136 L. T. 638. against appUcant.l—-Api>ltB., the licensee & the 

141. Add. Annotation i — ^Reld. Thomas v. Newing- owners of a public-house, applied to the 

ton Licensing JJ. (1926), 136 L. T. 038. licensing justices on Mar. 1 for a renewal of 


PART I. 

1 i. ** Spinta*' — Include rum- In- 
land Revenue Ad, H. S. C., 1908 (r. .51), 
«. 185.]— i?6 K. V. MoKknzie (1026), 
45 Can. Ovim. Cos. 144; 58 N. 8. K. 
813.— CAN. 

a i. “ Lmior .*’\ — Tbo word “ liquor ” 
in Liquor Act, 1025, 1924-25, o. 53, 
Includes “ beer " unless the ooistext 
otherwise requires. — II. v. Cruit, [1024] 
4 D. L. n. 581 ; [1924] 2 W. W. R 377 ; 
50 C)an. Crini. Cas. 143; 22 Sask. L K. 
625.— CAN. 

a li. “ lieer ” — Coupltd wUh " fluid 
capable of producijig inlomcalioti /’] — 
Liquor Act, 1912 (N. 8. W ), s. 3, 
doflnes “ liquor " os inoaoinx & 
includlner “ >vlno, spirits, beer, luirter, 
stout ale, cider, perry or any sidi ituous 
or fenneulod fluid whatovei, capable 
of producing bitoxlcAt ion ” '.—ilthl: the 
words **wlnc, spirits, boei, porter, 
stout, ale, older, i>erry " must be 
construed aocordbix to thcli ordinary 
popular moanitiR, 6c the u ords oaimblo 
of producing intoxicat ion ” in the ueflui* 
tion qualify only the words ** any 
spirituous or fermented fluid what- 
ever.”— R ttssku. V. Gaijc (1928), 40 
r. L. R, 687 ; 45 N. S. W. W. N. 120.— 
AXIS. 

sa. •' Rettdence ** — Temperance Ad 
{Man.), 1024 (c. 118)— htguor Control 
Ad (Man.), 1024 (e. 117).]— H. v, 
HUBIN Jie26] 4 D. L. K. 863 : [1026] 
2 W. iV. R. 768 : 46 Can. Crim. Oas. 
202 ; 86 Mon. L. R. 11.— CAN. 

»b, — — Amendment of 

latter Ad by 1026 (e. 28). a. 1.]— R. a. 
Lkvinb, [1926] 8 W. W. R. 550 ; 46 
Can. CMm. Caa. 342 : 36 Man. L. B. 
95.— CAN. 

•o. Ij, 

RXALL (Man.), [1927] 1 W. W. R. 635 ; 


48 ran. rrini. Cat.. 360.— CAN. 

sd. - — .1— K. a. 

Drasiicovkih (Man.), [1927] 3 

W. W. R. 40 ; 48 Can. Crim. Cas. 401. 
— CAN. 

sa. .]-K. V. Whhk ( 1028 ), 49 

Can. Crim. Cas. 2 64. — CAN. 

k I. .] — Habbblack V. Bubb, 

[1926] 1 D. L, R. 252; [1926] 1 

W. W. R. 120; 46 Can. Crim. Cas. 
58 ; 20 Saak. L. R. 293.— CAN. 

k il. .1—R.( Johnston) a. Busi- 

RUBWicz (8a8k.),_J1926] 4 D. L. H. 
715; [1926] 2 W. W. R. 769 ; 46 
Can. Grim. Caa. 145.— CAN. 

k ill. .] — R. a. Clare (Sask.) 

(1926), 46 Can. Crim. Cas. 865 ; [1986] 
2 W. W. R. 373,— CAN. 

k iv. .1 — R. a. Kotticrman 

(Ont.) (1926), 47 Can. Crim. Oas. 44.— 

Can. 


k V. — 


ManUdta Temperance Ad, 


A., 1984 (c. 118),]— R. (Kodik) a, 
GROHNET, (19271 1 D. L, R. 1001 ; 
[19271 1 W, W. R. 295 ; 47 Can. Crim. 
Cas. 267 ; 36 Man. L. R. 249.— CAN. 


k Vi. 


-.1 — R. r. Dioebness 


(Saak.), [1927] 3 W. W. R. 680 ; 49 
Can. (Mm. Oas. 186.— CAN. 

af. Kffed of keeping todgere ] — 

The accused, who was charirM with 
having liquor in a place other than the 
realdonoe in which she resided, lived 
ill a house in which »ho had five lodgers, 
one of whom was her daughter, & 
another the latter’s husband, who came 
there only twice a mouth. The 
daughter Ac son-iu-law usually had their 
meals with the accused in the kitchen. 
The other three wore not hoardam. 
Tiie Honor In question was a case of 
beer which was found on the stair- 
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way leading from the kitchen to the 
basement. The magistrate dismissed 
the charge Ac the Crown appealed, 
loiitcnding that the keeping of said 
lodgers & boarders had destroyod the 
cliarocter of the premises as a “ pilvato 
d>velIing-}iOuse : — Held ; the appeal 
should be dismissed. — R v. Macklin. 
[1928] 4 D. L R. 717 ; [1928] 2 
W. W. R. 468 ; 50 Can. CMm. CJas. 171 ; 
.17 Man. L. R. 405.— GAN. 

5g. " Occupant.’*] — R. v. Dirtscu 
( 1928), 49 Can. Crim Cas. 220.— CAN. 

sh. ** Gued .*'\ — A non -paying guest 
of a hotelkeeper may be a bond fide 
guest within Liquor Act, 1925. — R. v, 
Henderson (Sask.), [1926] 8 W. W. R. 
430 ; 45 Can. Crim. Oas. 373.— CAN. 

PART HI. SECT. 6. 

o (p. Ill) 1. — Onue of proof.] — 
Whore an accused is charged with 
unlawfully keeping liquor for sale the 
more possession of the liquor is not 
suflloient under Gov. Liquor Act. 
R. 8. B. C., 1924, s. 91, to place the 
onue on him of proving his umooenoe 
if the liquor was locally purchased by 
him & found in a mace where he was 
legally entitled to nave liquor. — R. v. 
Ceal (B. O.), [1929] I W. W. R, 797.— 
CAN. 

r (p. Ill) I. JDeUgaUon of 

oiifhortty.] — ^A delegation hy a superior 
offloer of authority to execute a writ 
of assistance issued to him under 
Exoise Act, H. 8. C.. 1927, o. 60, must 
be direct Sc speoifloaiiy durocted to each 
search & soimre authorised. Sc must 
he oxeroised with due Sc proper dis- 
cretion. — ^R. exreL Kmr e. HoBorsKT 
(Man.L [1929] 1 W. W. B. 313 : 52 
Osn. Ocim, Oas. 253. — GAlf, 
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^ lioenro, wlucli was due to expire on 
Apr. 4. The justices, on the ground that 
pending against the licensee 
for suppiying during non-permitted hours 
intoxicating liquor for consumption on the 
prenuaes, adjourned the consideration of the 
ApwmUon to the next transfer sessions to 
bo held on Apr. 12. On Mar. 4 the licensee 
was convicted^ on the summonses, & on 
Apr. 12 tlm licensing justices refused the 
renciwal t— -flTcW .* the adjournment did not 
amount to a refusal of the renewal. — ^Thomas 
V. Newington Licensing JJ. (1926). 136 
I*. T. 638 ; 43 T. L. B. 181 ; sub nom. 
Thomas v. Ne wington Licensing JJ., 
Meuz’s Brewery Oo., Ltd. v. Newington 
Licensing JJ„ 91 J. P. 37 ; 25 L. G. R. 109. 

149. Add* Annotation : — Apld. Prome United 
Breweries Oo. v. Bath JJ., [1926] A. O. 680. 

169* Add. Awnotaiions .*—11614. Maclean v. Workers* 
Union, [1929} 1 Ch. 602 ; B. v. Huntingdon 
Oonflriaing Authority, [1929] 1 K. B. 698. 

202a. Applleant*s willingness to contribute to com- 
pensation fund.]— A question arose wihcli of 
two adjac^t licensed houses shotild bo 
granted a renewal of its licence, & wliich 
should be suppressed. The owners of each 
house submitted to the licensing justices 
plans of proposed alterations, A the owmTs 
of one of the houses oitered to pay £1,2.50 
to the compensation fund if the alterations 
wore sanctioned. The same licensing justices 
sat as compensation authority to consider 
the question of redundancy, A decided to 
renew the licence of the house wliosc owners , 
had offered the contribution, it appearing 
from the evidence that that house, when 
altered, could be made the better of the two. I 
They then, as licensing justices, approved j 
the alterations to that house : - UeUl : ( I ) in I 
considering the question of the contribution 
offered to the compensation fund the licensing 
justices had taken extraneous matter into I 
account, &, as this must necessarily iiave ' 
affected their minds as compensation autho- 
rity, their decision must be quashed ; (2) it 
was contrary to the siniit of the Licensing 
Acts, though it might bo within the letter 
of them, that the powers of the compensation 
authority should be delegated to the licensing 
committee so that the two bodies were 
identical, it being clearly intended that they 
should be separate & independent bodies. — 
B. V, Sheffield JJ., £Ix p. Bawson (T.) & 
Oo.. Ltd. (1927), 138 L. T. 234 ; 91 J. F. 103 ; 
44 T. L. B. 43 ; 25 L. O. B. 536, 1>. 0. 

206* Add. Annoiation : — ^Refd. Short v. Poole 
Ocxrpn., £1026] Oh, 66. 

2SS* Ac2<2. Annotatio7i : — Held. Stoke > on - Trent 
Bevenue Officer v. Stoke-on-Trent Aissess- 
ment Committee & Potteries Klectric Travtiou 
Oo., etc., etc. (1930), 143 L. T. 060. 

284. Add. Annotation: — ^Refd. B. v. Holbom 


licenaiim JJ., Ex p. Stratford Catering Co. 
(1026)75) J. P, 169. 

867. Add. AnnotaHona: — Aa to (1) CoRtd. B. v. 
Southampton County Confirming Committee, 
Ex p, Slade, [1920] X K. B. 2^. Reid. B. 
V. JJ., Ex p. Bawson (1927), 01 

J. P. 193. • ^ 

268. Add. AnnotcUion : — Expld. B. v. Soutliampton 
County Confirming Committee, Ex p. Slade, 
[1929] 1 K. B. 203. 

202a. — ; — .] — Though licensing justices have no 
jurisdiction to nuiku tlic grant of an ordinary 
removal of a licence subject Ui any condition 
as to payment of monopoly value, they are 
entitled to refuse the removal upon the solo 
ground that it would conf»*r a groat pecuniary 
gain upon appet., Ac that ho ought t^i apply 
for a new licence Ac pay uiouopidy value. - 

B. t>. SoPTiiAMProN County Confirming 
OoMMiTrEE, Ex p. Slade, il929J 1 K. B. 
263 ; 98 L. J. K. B. 62 ; 140 L. T. 167 ; 03 

J. P. 87 ; 46 T. L. R. 72 ; 72 Sol. Jo. 873. 

C. A. 

298a. Grounds for refusal of removal— Great 
peouRlary gain conferred on applleant.] — 

K. V. SoUTlI/iMFTON COUNTV CONFIRMING 

CoMMn'TEE, Kr p. Slade, No. 292a, ante. 

299. Add. A ntw/ation : —Apld. H. v. llolborn 
iJcensiug JJ., Ex p. Stratford Catering Co. 
(1920), 00 J. P. 169. 

299a. Security of tenure.] — On an 

application for the transfer of a liconse the 
liconsing justices may consider the security 
of tenure glveu to the f proposed lieeuHi'o an 
a matter affecting his “ fitness or pi*opric*ty.” 
They may sJbo adopt a certain standard 
length of notice as g(>uimi.lly desirable, if 
thev do so, it is convenient that tlioy should 
muko it publicly known, provided that it is 
not made a iiard Si fast I’ule to bo applied 
indisciimiuuU'ly. -H. v. IfoLiioUN Licencing 
JJ., Ex p. Stratford Catering Co., I/td. 
(1020), 130 L. T. 278; 00 J. P. 160; 42 
T. L. B. 778 ; 2t h. 0. li. .500, D. 0. 

328. Add. AntwlaiionH : — Held. H. f\ Sheffield J.I., 
Ex p. liawson (1927), 91 J. P. 103. fiientd. 
K. 0. Mmmtcr of iJculth, Ex p. YalTc, |1030j 
2 K. h. 9h. 

339. Add. Annotation: -An to (2) Folld. 11. v. 
Sheffield .IJ., Ex p. Bawson (1027), 01 J. P. 
193. 

340a. - - All relevant matters -Means of access 
to premises.] — Appets. desired to alter 
licensed prciiiiMcs in a manner r<*<|uiring the 
consent of tlio licensing justices. 
justices refused to sanction the jiropused 
alterations, unless appets. bricked up a door 
which was m the yawl liehind tiie premises, 
A which gave access to a site on wliii'h a i»ubl»c 
market place was being erectwl ; —IlHd : 

[ the words of licensing (Consolwlatitm) Ac;t, 

I 1910 (c. 24), s. 71, which were descriptive 

I of the alterations requiring the justices’ 


PART IV. SECT. 2. SUB-SEOT. 2. 

not oompiying wUh 
regtiAranent»-—Adf<mrnm€nt of 
UeenafiHt eoud.h-A lioetuiiig ot., ooa* 
stifcated nndar Liiiaor Aets, 1212 to 
182S., baa no ioriwUo^ U> adioam 
an aopln. for a movisioiial oerttBcafo 
for aRoensed vbifoaiforla Ifonaw wbteb 


such an appku than by (IHnii'tfilDer it. 
The ct. may, however, by adjourning 
kfwU, eoaUo each an applu. to be made, 
after oompUanoa with the btatatory 


after oompUanoa with the btatatory 
conditions as to ootloes, at an udjonmed 
sitting. — R. e. Kntvbtt, JSx p. Webkk 
(1S2S), 22 Q. J. p. R. m.—Aua. 

PART IV. RBOT. L f UB-SBCT. 7.— 

ik. Aflat of pre ml aa a ^- 
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Removal to other premmra — Bxexne 
lAcenxea Act, 1823 <r. 81;, m. 11. J— The 
above sect, does ntft coutornplate the 
grant of a new licea<^, the existing 
Ucenoe being altered by the sabsti* 
tuUon ttiiereln of tbo new peamises 
for the destroyed premisee. — A.-O. 
^cKsiN) V . Cavan, (12281 L R. 98.— 


Cases 840a--881a. English and Empire Digest Supplement. 


consent, did not limit the justices to con- 
sideration of those named matters ; & it was 
their dutv to consider all relevant mattem, 
of which the means of access to the premises 
might be one. — B. v. Watford Licensing 
JJ., Ex p. Trust Houses, Ltd., [1929] 
X K. B. 313 ; 98 L. J. K. B. 198 ; 140 L. T. 


360 ; 93 J. P. 41 ; 46 T. L. B. 89 ; 72 Sol. Jo. 
826 ; 27 L. G. B. 8, D. O. 

842. Add. Annatatwn: — ^Refd. B. v, Watford 
Licensing JJ., Ex p. Trust Houses, [1929] 
1 K. B. 313. 

855. Add. AnnokUi&n : — ^Folld. B. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 667. 


Part V. — Confirmation 

366. Add* AnnotaMon : — As io (2) Dbtd. B. v. 
Smethwick Confirming Authority, Ex p. 
Holt Brewery Co., Ltd. (1929), 98 L. J. K. B. 
678. 

866a. .] — (1) A confirming authority 

has jurisdiction to consider the adequacy 
of notices of an application for the provisional 
ordinary removal of a justices’ license for the 
sale of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 16, 20, 33, although no objection was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Seld : the word “ place ” in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 16 (1) (6), 
did not of necessity denote a lesser area or 
unit than the word “ parish.” — B. v. Smeth- 
wick Confirming Authority, ^x p. Holt 
Brewery Co. (1929), 98 L. J. K. B. 078 ; 
141 L. T. 686 ; 93 J. P. 233 ; 46 T. L. B. 
630 ; 27 L. G. B, 644, D. C. 

368a. Objection to condition by licensing 

justices — Duty to consider objection — In 
presence of parties.] — An application was 
made to licensing^justiccs for a new license to 

E remises at S. The application was opposed, 
ut the license was granted unconditionally. 
The confirming authority, after hearing the 
rase for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it was decided to confirm 


of Justices’ Licenses. ^ 

the grant subject only to the first condition. 
No notice was given to the parties, A they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license: — Held: (1) as soon as the con- 
firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of tho parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nullity, & the matter must 
go back to them to hear &, determine it in the 
presence of the parties interested ; .(2) the 
meeting of the confirming authority ought 
to be constituted of tho same members as 
were present at the original meeting. — B. v. 
Huntingdon CoNFHOirNo Authority, [1929] 
1 K. B. 698 ; sub nom. George A Stamford 
Hotels, LiTD. v. Huntingdon CoNPiRMiNa 
Authority, 98 L. J. K. B. 331 ; 141 L, T. 
76 ; 46 T. L. B. 260 ; 73 Sol. Jo. 173 ; 27 
L. G. B. 319 ; sub nom. B. v. Huntingdon 
Confirming Authority, Ex p. George & 
Stamford Hotels, Ltd., 93 J. P. 81, C. A. 

368b. Constitution of meeting.] 

— B. V. Huntingdon Confirming Authority, 
No. 368a, ante. 

869. Add. Annotation: — ^Apld. B. v* Huntingdon 
Confirming Authority, [1929] 1 K. B. 698. 


Part VII. — Compensation 


881. For the existing paragraph substitute the 
following paragraph : — 

Instructing solicitor to 

oppose.] — On on application to the licensing 
jurtices of a county borough for the renewal 
of an old on-licence tho justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1810 (c. 24), 8. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
4c oppose the renewal on their behalf. Tho 
solr. duly appeared 4c opposed, the com- 
pensation authority refused the renewal, 
subject to payment of compensation. Three 
of we justices who sat 4t voted as members 
of the compensation authority had been 


parties to the resolution of the licensing 
justicos authorising a solicitor to appear on 
their behalf : — Held : the three justices were 
d^qualified from sitting on the compensation 
tribunal on the ground of bias, 4c the decision 
of the tribunal must bo set aside. — ^F romb 
United Breweries Co. v. Bath JJ., [1926] 
A. O. 686 ; 96 L. J. K. B. 730 ; 135 L. T. 
482 ; 90 J. P. 121 i 42 T. L. B. 671 ; 24 
L. G. B. 261, H. L. ; revsg. S. C. suh nom. B. 
V, Bath Compensation Authority, [1926] 
1 K. B. 685, O. A. 

Unttitfafitm : — Dilid. R. r. Leicostor JJ.. Ex p. Allbrbrhtos, 
U9S7J1K. B. 557. 

381a. .] — The mere fact that a 

licensing justice has originated an objection 
to the renewal of a licence, which, conse- 


PART IV. SECT. 2. SUB-SECT. 10. I Uooiwiuff ot. bss no Jurisdiotlon to deal 
•1. JPower to detu todh eooU — On ' with ooets on a referonoe to It ol a 
referenot of peKMon /or ftiswtry.h—A | petition for inqnlrx under liquor 


(Amendment) Aot, 1919, a 6. — Ex p* 
SoutHON. Re OouMsmuje (1927), 28 
a R. N. & W. 185.— AUS. 
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Vd. 

quently, is referred by him & other justices 
to the^ oompensation authority, does not 
^8(}ualify him by reason of interest from 
sittmg ^ adjudicating, as a member of that 
authority, upon the matter of that licence. — 
B. V, Leicester JJ.. Ex p. Allbrioiiton, 
[1927] 1 K. B. 557 ; 96 L. J. K. B. 310 ; 136 
L. T. 635 ; 91 J. P. 31 ; 43 T. L. B. 183 ; 
25 L. G. B. 149, D. C. 

381b. DelegatiQn of powers to licensing justices — 


Part VIII. — Decisions 

463. Add. Annoiaiion : — Generally y Refd. B. V. 
Leicester JJ., Ex p. Allbrigliton, [1927] 1 
K. B. 657. 

543. Add. Annoiaiion : — Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

648. Add. Annoiaiion : — Refd. R. v. Tjoicostor .T.T., 
Exp. Allbrighton, [1027] 1 K. B. 657. 

563a. On appeal from licensing justices.] ~ 

Where, under Licensing (Consolidation) Art, 


XZX.— Ihtoxicatuig liquofs. Caaes 88Ia— 70S. 

Improper.T—B. v." Sheffield JJ., Ex p. 
Rawson (T.) & Oo., Ltd., No. 202a, ante. 

394. Add. Annoiaiion .-—FoUd. B. v. Sheffield JJ., 
Ex p. Rawson (1927), 01 J. I». 103. 

416. Add. Annoiaiion : — Apld. B. v. Customs A 
Excise Oomrs., [1028] A. C. 402. 

424. Add. Annoiaiion : — Mentd. R. v. Sheffield 
J J., Ex p. Rawson (1927), 91 J. P. 193. 


of Licensing Justices. 

1010 (c. 24), 8. 20 (1), there is an appeal to 
quarter sesHions against the refusal of licensing 
justices to grant a reni'wal, transfer or special 
removal of a justices’ licence, the judgment 
of quarter sessions, by sect. 29 (5). is final, 
dc no appeal fmm it lies to the High Ot. by 
way of ease stated. — PrpRU t?. Rt. Mauytjes- 
IIONE JilC'KNHiNn [19281 2 K. B. 221 ; 97 
L. .1. K. H. 602 ; 139 J.. T. 144 ; 02 J. P. 87 ; 
41 T. L. H. 510 ; 26 1.. (i. K, 308, D. C. 


Part IX. — Hours of Sale. 

676a. Add. Ciiaiione .—[1920] 2 K. B. 610 { 06 L. J. K. B. 1 ; 00 J. P. 155 ; 24 L. G. R. 471. 


Part X. Occasional Excise Licences. 


688a. Application by nominee of Secretary of 

State in State management district —Whether 
Secretary of State successor of Liquor Control 
Board within Licensing Act, 1921 (c. 42), 


Sched. III., clause 9.| -U. r. (JuMUERiiAND 
JJ. {Ex p. Pkarxlkv) (1030), 170 T. .fo. 
442, 1). V. 


Part XII. — Offences. 

607a. Sale of wine to which quinine added.] — 1708. Atld. Annotation Allen v. White- 
Sharp v. Sparkes, No. 9a, ante. 1 head (1920), 46 T. L. R. 065. 


PART Vlll. SECT. 1, SUB-SECT. 1. 

• f. Previous information toUh- 

drawn.] — Ex p. Hkndkiison, Ex p, 
Brodek, Ex p. Stewaht, Ex p. Jon 
Oo Obt. (1930] 1 D. L. K. 420 ; 2:i 
Can. Crlm. Cas. 05. — CAN. 

PART VIII. SECT. 3. SUB-SECT. 1.— B. 

■m. Person aaarieved — TAcrnsino in- 
spector — Formal oMertion lodged hg 
inspetior to application for license .) — 
A llcenslner Inspector lodged notice 
«C Intention to ohioct to an appln., 
for the grant of a Ucensod virtaaller’s 
license. Sc, on tbo hearing of the appln.. 
stated that the obiootion was lodged 
as a mere formal objection. Sc that he 
did not desire to give or olT^r evidence 
or to address the ct.. Sc. after the 
license had been granted bv the ot., 
treated the license as being valid in 
sobeeqaent proceedlnflr^ before the 
Ucenstiia ot. He, snbseqnently, moved 
lor a writ of cerHorari to quash tbo 
grant of the license ; — Held : he was 
a person agarfeved. Sc competent to 
make -the appln., bat by his oondnot 
he had dlsqualllled himself from relief 
by way of eerHorari Sc ce r tiora r i was 
withheld. — R. ti. Tor LroENSiNa 
Atmnmmr at Dau%t, Ex p, Kbu.t, 
11928} 8. R. Q. 161.—AUB. 


PART Vlll. SECT. 8. SUB-SECT. 1.— C. 

an. To quash conviction — Time for 
making application for.] — Ex p. 
Cbowlry, Ex p. KRNNKrii STArtRft 
Dkuo Co.. fl»2H] 4 D. L. R. 5Bl ; 50 
Can. Crlm. Gas. 378.— CAN. 

BO. .) — R. V. Dboiv, Et p, 

C\nos (1938), 50 C^n. Crlm. Cs's. 69. — 
CAN. 

PART XII. SECT. 1, SUB-SECT. 1.— 
A. (a). 

sp. Evidence of — Emidg htMlcs found 
without (fyvrmmml Mtels.] — U. r. 
McMillax (192 7), 49 CJan. Olm. ('as. 
350.— CAN. 

sq. Purchase of more beer ttum 

in'^me Justified — Persons found tm 

S remises with empty glasses d: bnttles. ] — 
L V. DZIWRA, (19281 1 D. L. R. 828; 
49 Can. Crlm. Cas. 229.— CAN. 

sr. Purchase of large quanlitiex 

of liquor — No bottles found on premises. ] 
— R. V. PATF.VAin>R (1928), 49 Can. 
Crlm. Cm. 384.— CAN. 

St. One bottle of gin found in 

shed — No evidence of tnpnerehip.y-’-R. 
9. Lee (1928), 49 Can. Oim. Cas. 340. — 
CAN. 

Bv. Conviction for sale to persons 
unknown — Ammdnuni o/.)— Yorwo r. 
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AT.T.riIUliOll, 11927] S. A. H. It. 185.— 
AUS. 

BW. More litnuor on premises than 
rrasttrudily required for use of resi- 
dents — Evidence of unlawful sale .) — 
i'ruuf ot tho foot rtf there being on tho 
nreinises of an unlloensod person more 
liuuor tlian is reasonably required for 
tho use of the persons residiciE therein 
Is, by Lloonslng Act, 1915, s. 237, to 
be doomed primA fade evidenoo both 
of an unlawful sale of liquor & that tiiat 
salo was made by the person whose 
premlsos they arc, whether indopendont 
Rvldonoe of a sale irivtn or not. — 
SeAiJiX V . Charlkh'I’on, H9291 V, L. U. 
184 : (1930] Ateus L. U. 1C7.— AUS. 

PART XII. SECT, t, SUB-SECT. 1.— 
A. (s) ii. 

635 II. Two offenMs nf>t erarily 

of some kind.]— Uxiaov Liquor Act, 
1925, 1924-25, o. 53, A person con* 
liot^ for any one of the acts which 
sect. 78 declares to lie ofTenoos A who 
Is subsequently convicted for another 
of such arts is ifuilty of a second ofbmce 
even thoiurh the two offences were not 
exactly of tho same kind. — R. v. 
POT.I.ARD, [1928] 4 D. L. n. 633 ; (1928] 

3 W. W. U. 78 ; 50 Can. Crfan. Oas. 157. 
—CAN. 
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710* Add, AtmoUdion : — ^Expld. Allan a. White- 
hea4 (X920), 46 L. It. 065. 

716s. .J The propiiator ol a 

refreshment-houBe, reap., Was charged with 
harboiuing prostitutes, coniaary to Metro- 
politan Police Act, 1886 (c. 47), ■. 44. It was 
proved that, though tm. received the profits 
of the business, he did not manage It, but 
left it in charge of a manager, to whom he 
had given express instmotions not to allow 
prostitutes to assemble on the premises. 
Keep, only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge : — Held : having 


delegated aUk hia authority to the rnanam 
A become a mere abeantee, he was reapo^ble 
for the acts of the maiutter, A wae liable 
to conviction.-— A zajbn v. wmTEBVAD^ [1980] 
1 K. B. 211 ; 99 L. J. K. B. 140 ; 142 L. T. 
141; 46T.Ii.B.656 ; 94 J.P.17; 27L.G.B. 
062, D. 0. 


788a. Sale by imantiiorlsed servant.]— A 

boy of sixteen, employed by the holder of an 
off-hcenee solely as an errand boy, supplied 
bottles of wliisky to a customer m hia 
employer’s absence, at a time when the 
premises were not open for business, A out- 
side the permitted hours. He had never at 
any time been authoiised to sell to or supply 


0 (p. 82) 1. .1 — Kx p, 

O'Hbajik (N. S.) (1»)28), .'SI Con. Crlrti. 
Cm. 28.— OAN. 

0 (p. 82) If. .]— R. V. 

Koshbm (N. S.) (1928), 51 Con. Grim. 
Cob. 26. — CAN. 

PART XII. SECT. 1, SUB-SECT. 8.-A. 

666 il. .]~-Wh6r6 a 

few mlnnteH (o olodlnr-tlme on a busjr 
ovenlnfl: a drunken man entered a bar, 
whore there w« re from fifty to seventy 
people, & the barman told him to gut 
out, &, tho man having turned towaras 
the door, thu barman, thinking he bad 
loft tho iirumlses. took no further 
oirccllvc stops to see that bo bad done 
HO, & a few minutes later the police 
found tho man standing at another 
j>art of tho bar-countcr • — Held : to 
oonstitnto tho olTonoo of “ permitting '* 
drunkonuens on IJoonsed promises there 
must be ovideuoe that tho lloensoc, 
or his sorvantH or agonts, eonsontod to, 
or oouHoiously allowed, the drunken 
roan io rontaln on tho premises, a 
** permission “ in this senao had not 
boon ostultlished — Mol’aRLaND v 
Rpahkh. (192(1] N. Z L. R. 689.— N.Z. 

PART Xn. SECT. 1, SUB-SECT. 3. ~B. 

669 U. ■■ — Complaint 

ihargino licejv>ee per<Kmallv ' — in a 
pioHcciition under a romplaint which 
charged an hotel*koc»pfi that “you 
<ild supply '* liquor to a person In a 
Htntc of iutoxiuntlon, it uas proytHl 
that the liquor had not been suppliofi 
by ueouHod, but by his sou & assistant 
in tin accused’s absouoe. The aooustd 
was < om leted ol tho offenoc charged — 
Hchl • the eoiupluiut uas not lacking 
in specification, tu lespoct that, in a 
prosecution under Llot'uslng Acts, it 
wtui umio(.issaM to si ate the name of 
the person through whom tho olleuoo 
}iad been committed, unless special 
clrouiubtanots lequirod siicli a state- 
ment in fairness to lu rused dlHmissed. — 
XlAii V Bwm, timj S C (J.)29 — 
SOOT. 

PART XU. SECT. 1, SUB-SECT. 6.-B. 

sx. (Jhus m Crmm — To prove 
tmpoHoffon.}— lk»fti was arrested, in- 
dicted A trim A convicted for harbour- 
ing a quantity of dutiable goods, 
to wit, sptiltuons liquors unlawfully 
Imported Into Clanada, of the value od 
over 6200, whereon tho duties lawfully 
pavablo had not been j>aid, in viola- 
lion of Ciistofna Act, Romialon Acts. 
1907, o. 1 1. On the trtal the ovldtjnce 
Rhowvd that the liquor In question was 
foimd lo an automobile owned Sc driven 
by doft , & some ovldenoo was offered 
by the Oowu indleaUng unlawful 
importation. The trial judge in- 
structed the jury that the burden of 
proof of lawful Importation Sc paymant 
of duty was upon deft., it the Ctvwn 
\vaR only bound to establish hart ^ ^ 
without lawful oxoueo ; — tieUt : __ 
the Ix^truotlous given to Uiera the } 
woxild be likely to plaee ^ 
hoiden upon ooouied, whnveas, ^ — 
tte wor^ng of the statute, the neoesplty 
of proof by the Crown or tmpovtatton 


was implied, dr. oonsequontly, there 
should DO a new trial — R v. 8HFX.t.- 
MAN, (1928] 1 D. L R 657 ; std> nom. 
R. V SCHXLLMAN, 59 N. S. R. 585. — 
CAN. 

PART XII. SECT. 1, SUB-SECT. 6.- 
A. (a). 

■y. MintjT supplied with Wmor — 
rmdmte neccMsary to prove — Magis- 
iraie drdding from appectranrr of minor ] 
— R V WiiiTiAL (1928), 50 ran. (Mm. 
Cus. 348 —CAN. 

PART xn. SECT. 3. SUB-SECT. 1. 
•1. Aiding persone to commit offenoe 
of bring found vrUaiufullv on premises 
after losing hours.]— Where persons 
are found unlawfully on llceuscd 

fi l'amihCH affor closing hours, even 
biough tho llconsoe was not a oonsentlng 
party to thoir original entry. A aft<»r 
their entry pressed them to dcpait. 
but showed looseness Sc lack of contiol 
not desirable lu a lioeitsee. Sc did not 
turn snob p^rHons out of the promises, 
tho licensoo Is guilty of aldiiw Sc assist- 
ing huch persons to oommlt tiio offence 
of liuiug found unlawfully on Uconsed 
ptvmlses after closing hours — A jui- 
smONq V. ExLLBnKB, (1925} N. Z. 
L R. 422.— N.Z. 

PART Xll. SECT. 3, SUB-SECT. 2.— A. 


-.] — IJquor SU] 


uppllod 
ol gift. 


727 vl.— . 

on licensed premises, by way 
by tho wife or tho Uoenseo to her guests, 
at a time when such persons wore not 
lawfully entitled to be supplied : — 
Held : aa offenoe under Licensing Act, 
1908, 8. 205 (e). — ^Watkrson v. Low, 
11926] N. Z. L. R, 751.— N.Z. 

788 ix. J — A resident 

lu a liccnaed hotel was visited by three 
friends, who were non -rosidents. Alter 
tho permitted hours for the sale or 
supply of liquor, ho ordered Sc paid for 
three roands of dvhiki, which wore 
oonsumod by himself Sc his guests . — 
Held : the hotelkeoper had supplied the 
liquor to the resident’s guuats. Sc had 
boon guilty of a contravention of 
Licensing Act, 1991 (o. 43), s. 4 (o). — 
M’Bain V. MncHBix, (1927) B. O. (J.) 
67.— BOOT. 

• 1. ) — ^Alioemsecofabotel, 

who was seatt'd on a form outsido 
the hotel, was asdi^l io supply liquer 
to an uuoxoepted person. Be went 
Inside the hotel, came out 5c ha^ed 
tho liquor to the person, who paid him. 
There was a light in a room in the hotel 
dosoribed by witnesses as tbe saloon 
bar: — Held: an offenoe bad been 
committed against Licensing Act, 
1917, s. 185, Sc the ot. would take 
judicial notioe of tlie fact that liquor 
was kept in a saloon bar.— AuxmiTlMii 
e. BBAUir, (1927] S. A. S. R. 370.— 
AUS. 

7S3a i. — ^ — Bole by servant.} — Where 
a servairt supplies hb own guests with 
liquor mm etomm hours without the 
knowiedge ut the licensee, the f— 
cannot he oonviotad <rf — *“■ 
aUowtUg llQUW to be < 
preiBiaiSri^^K 



Bdrrb V. Clausen, [1928] N. Z. L. R. 
227.— N.Z. 

sm. Proof thod ‘person making illegal 
sales licensee’s agent — Taktnm from 
legal A iU^al sales placed in same cash 
rsgtseer.]— K. e. Riohabdson (^k.) 
(1925), 45 Gan. Grim. Oas. 142.— OAR. 

sn. Proclamaiim prdhtbiHng sale 
during specified hours of named dag — 
Validtiv of ] — Held : the power con- 
ferred upon tho Oovornor in Ck>unoil 
b> Liquor Act, 1912 (N. S. W.), 

H 57 (I) (6), was a power to name a 
day during f bo whole of which lloensed 
pi( ndseb bhall not bo open for tbe sale 
of liquor Sc no powrer was given to direot 
that. during specified hours of a named 
day, licensed promises should not be 
opc n for the sale of liquor — D rlaney 
V OvNT (1927), 40 G. L. R 174.— AUS. 

so. TJue-lair prohihiiing sale on New 
year's day — Sale to bona fide traveller.} 
—A county liotnring ct isbued a bye- 
law that all licensed premises within 
the district, Including inns 8c hotels, 
except as regarded travellers Sc lodgers 
thmdn, should bo elosed wholly on 
Aew Year’s day. Sc, when New Year's 
day fell on a Sunday, then on Monday, 
Jon 2. — Held’ under this bye-law' 
a Monday falling on Jan. 9 must be 
treated as a Sunday, Sc, acoonlingly, 
an liotel-keepor who liad sapplied a 
customer on such a Monday, outwith 
tho permitt(>d week-day hours, had not 
Infringed his certificate where tbe 
customer was a bond fide traveller 
who could lawfully have boon supplied 
on Sunday — Hevdkhsov v. Ross, 
11928] 8. C (J) 71.— SCOT. 

PART XII. SECT. 3, SUB-SECT. 2.— B. 

sp. Light ia bar.] — Fiunor e. 
HuwraitKTS. [1926] S. A. S. R. 214. — 
AUB. 

if. Customers leaving premises during 
prohtbUed hours — Carryvng bottles.} — A 
lioenbee wa« convicted upon an informa- 
tion alleging that a disposal of Uquor 
unlawfully took place on his licensed 

P remises during prohibited hours. 

'he evideuco for the prosecution was 
that during prohibited houni two mms 
were seen ooming out of deft.*s lioeosed 
premises. Sc that one of them wae 
oarrying six bottles of beer. Sc the other 
four bottloa No evidence was called 
by deft., who was convioted : — Hdd : 
no inference could be drawn freon the 
evidence before the ct. that the beer 
In question was dtsposed of after elosiog 
time rather than before; the liquor 
wras presumed to have b^n lawful^ 
acquired unto the contrary was shown. 
Si tho oonviotlon should he quashed. — 
Waiar V. Maokrbra^ (1928) V. Z«. R. 
186; (1928]AxgueL. 1^67.— AUS. 

PART XII. SECT. Si, BUB-8S0T. 2. 
•r. What a m a un l a to permUtkiiLy^A 
person ” penalta ** the untewfu eon- 
sumptkm of llqaor on, hie lleenssd 
pnnises if this takes piano w^ te 
knowledge or^eenadvoaoe w hy hte 

1«8.— AVS. 
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oustomeis: — H^id: be was not a servant 
or aiSfiiit of the employer within lieensing 
Act, 1921 (c. 42), 8. 4 (a), so as to make the 
employer liable under that sect, lor supplying 
intoxicating liquor otherwise than durix:g 
the nermitted hours. — ^Aoaica v. Oautoni, { 
[192^ 1 K. B. 95 : 98 L. J. K. B. 40 ; 189 
L. T. 808 ; 92 J. P. 186 ; 44 T. L. R. 822 j 
28 Oox, 0. 0. 538 ; 26 L. G. R. 542, D. 0. 

750. Add. Annotolion : — Consd. Evans e. Fletcher 
(1926), 135 U T. 153. 

761. Add. AnMUS^an: — ^Refd. Evans v, Fletcher 
<X926}, 185 L. T. 163. 

762. Add. AmvcMvm : — FoUd. Evans v. Bletchor 
(1920), 136 L. T. 153. 

766a. During non-permltted bours.]>- 

Recp., Uie licensee of a public-house, was 
louira drunk in the kitchen of the premises at 
10.30 pna. during non-permitted hours, the 
front door being wide o]^n at the time, & he 
was summoned for being found drunk on 
licensed premises under Licensing Act, 1872 


( 0 . 94), 8. 12. The justloes dismissed thi 
summons on the ground that the time at 
which reap, was found drunk was after the 
hours when the sale of intoxicating liquor was 
permitted : — H(dd : since at the wue in 
question the pretmises were open d& these 
was nothing to prevent the sale of food « 
non-intoxicating liquor at that time, the 
justices ought to nave convicted 
Evans v. Flbtchbr (1926), 185 U 
00 J. P. 157 ; 42 T. L. R. 607 ; 24 
424 ; 28 Oox, 0. 0. 231, D. C. 

757. Add. Annotation : — Generally. Reid. Evans v. 
Fletcher (1926), 135 L. T. 163. 

764a. ** Drunk ** — Question ol fact.] — Whether 
accused is " drunk ” within Oriminal Justice 
Act, 1925 (c. 80), a. 40 (1), is a question for 
the jury. — R. v. Pubsdbb (1927), 20 Or. App. 
Rep. 05, 0. O. A. 

764b. Ete verity of sentence — Wanton driving —By 
person ** under Lnfluenoe of drink.*'] — H. v. 
BURDON (1927), 20 Or. App. Rep, 80, 0. 0. A. 


resp. — 
T. ftSj 
L. G. R. 


PART XII. SECT. ♦, SUB-SECT. 1.— 
B. (a). 

at. What conatttuUs offence .] — The 
mere fact oi being drank In a pnbUo 
place Is not an olEonoe under Criminal 
Code. 8. 838 (/). It la the <»patlnff 
of a diaturbanoe which la aimed at by 
that provision. — 11. v. OaronM, 11927] 
8 D.l R. 1018 ; 11927] 2 W. W. R. 
703 : 49 Can. Grim. Coa. 1 ; 22 Alta. 
L. ll 582.— CAN. 

PART XII. SECT. 4, SUB-SECT. 1.— 
B. (b). 

784a i. “ Jnioriraied '* — What 
amounta to .] — ^In order to he Aridity of 
driving a motor oar while Intoxioated, 
the driver’s Intoxication must bo of 
that deeiee which rondera tiia driving 
of the ear a daummr to the pahllo. — 
MoRak V. MoLauohuk Moto« Car 
C o., Ltd. (Alta.), 11920] I D. L. R. 
372; [1926] 1 W. W. R. 161.— CAN. 

PART XII, SECT. 6, 

b I. Wh(U moat be proved,— On a 

proeeoution for unlawful powicsslon of 
a atlll It must be proved that Informant 
woaan officer of the Inland ^venue De- 
partment or woa authorised to take the 
prooeeding8,that aocusod’a arrest was 
uuder wacraut, & the liquor referred 
to in the oerUfloate of analreis was that 
which was selaed.— R. e. McKenzie 
11927] 1 W. w. R. 549 ; 45 Can. 
Grim. Cas. 137.— CAN. 

b U. Prior charge of hiding riill 

dUmtaea^Avtrefoia acgtnt.]—U. v. 
MoKknzis (Mon.) (1926), 40 Can. Crim. 
Oas, 380.— CAN. 

5 III. Penalty for— Jurisdiction 

of magiatratee to iii«iaBteilne.)- 7 p. wm 
summarily oonvlctM by justtooB & 
fined SI in respect of an oflenee under 
Illicit DistUIaticn (Ireland) Act, 1831, 
fi, 16. The proMontor objected to this 
fine, on the ground that nnder sect. 39 
of the same Act the jnstloes oould not 
redooe the penalty to a sum lore.tton 
ilA:—Hdd: the Justloes luA Juria- 
dteti on under Finance Act, 1983, a 13, 
to impose any penrfty not ueeedlug 
S600. notwithstanding the fact that 
niSfe Distillation (ligand) MU 1831, 
a. 39. limited the power oi mlagatlon 

I 

71.— m. 

h Iv. ProaeeuKon M^noHoe 


ISbOoO dot by assuming to oOfom 


s summons deft, to appoar tsslore 
him, a conviotlon modi ilri* 
adjourne<l dale of trial by unojlicr 
police maglHirate, Ixifot© 
refused to plewl whoso Iu» ^diction 

he objeotod, was quashod, sliioo swd 
intorvenliou waa In dlroot violatlori 
of sect. DU of said Aot.— R. «. » 
11928] 1 W W. R. 590; 49 
Cas. 186; 23Alta. L. It 341. — CAN. 

b V. night of arcuBfd to lt»t of 

goods futzed — AvMdes^ of Wri.|~ln 
order to comply with Exclso Kci, s, 8i, 
the list of goods selzeil, a copy of whith 

>lzcd, & the 
proiKT Usi 
rnagh- 


t nat section roquirw wf 

(he pai ty from whom they wore token, 

1 4f. W. U. 433 ; 49 Can (’ritn 


11928] . IV. ‘ 
Cos. Si.!.— CAN. 


«. Yaribb (Afiui 
586.— CAN. 


ivoo/ c/.J— K. (WILIIAMH) 
■" i.), [1926] 3 W. W. U. 


PART Xll. SECT. 11. 

A«!l5B'^9nk 
oI L. R. 304.— CAN. 


d (p. 105) - 
R. e. Lambert 


Mena reo.] - 


MBER'^^nt.k tl®'! * 

308 : 45 Can. Crim. (Saa. 300.— CAN. 

k fn 105) I. Whdher place 

must be v Ivan (OnU 

(1986), 45 CKn. Crim. Cos. 237. — CAN. 

n in 105) I. — — .]— SawcZUK 

U. *Ji»iS)OBTT, 11927] 

47 Crim. Cas. 78 : 59 0. L. R. 
636.— CAN. 

CAN. 

r (p, 106) i. Motor ear in 

uAM, liguar for aoM found.}— ^ r. 
Mabtch (Ont.) (1926), 46 Can. Ortm. 
OtM. 92.— CAN. 

a (p. 106) I. Diaeretion ofmagia- 

trate to alter cMrge.Jrzli. 

E^]y^(l926>, 46 Can. Grim. Cas. 

— Oiounda for 
r nat awon^i — 
(1925), 45 Con. 



, Zdguar Control Act iOMA. 

1927 — of‘ Provinee to P^i^^ 
keStHngor^MMding ^ 

SomuIt.j— Daft, was convicted by a 
police moglatesta of on offimce c^* 
In^^ 1997. omliist Id<l^ 
Cdntrol Act (Ont.), ^7 Geo. 5^. TOj 
a 72 (2), Tbs ttqnor which no waa 


found to fiave hotl uulawmily in Uls 
possosslim wras beer manufactured lu 
tbo l»ro\luoo of Quelieo. ft; WM Intoxl- 
oatiug liquor, witldu the Act, wmoh 
deft hiwl Inipijrted Into Ontario^— Wrl^ 
the J’rorlneo liad the right to prehiblt 
the k«* 0 i»lng of Intoxicating liquor 
within Its bounds for purposes other 
than tlioMU anlhuiistHl by Dominion 
licgwlatuio , s. 72 (2) should be v^ed 
as a measure of control of the liquor 
tpafOc in the Province ft onup^ tor 
the purpose of making contnd by tho 
Provlme effect I vo, ft not as a pro- 
hlhll ton of Import -R. v Ruddick, 
f192Hl a I> L. K. 208 ; 49 (’an (Tim. 
(•as .333 ; 62 O L. R 218 -CAN. 

d (p. 106) ii. Hair <0 prrwm 

ivhttae itermU has bten anirrlled- Satwe 
mm.h- fit Id: having legard to Idquor 
Control Act, It. H. (>., I»?7, s. 94, ft 
other sects, of tho yVet, sts't. H4 of tbjat 
Act has no upplioAtlon to the cose of a 
Mianiifttoturer of native wine, but 
rolatre solely to tbo sale of intoxicating 
liquor by a Govt, vendor to a person 
whoso permit has licen uancelliHl. — 
R. V. Dominion Wimisorowkiw, Lm 
(1929), 52 Con. Crim. Cas. 15.> ; 64 
(). L. It. 427.— CAN. 

d (p. 106) III. - JitsUUnce c^ng 
to be reaidtnce by ronvirhon— A/reri <m 

d (p. 106) If. What is iUegal 

place, \ If, while In course of trana* 
jmrtaUon through Ontario, tho liquor 
gets out of the custody of a common 
carrier, whether to a warohotwo w 
elsewhere to the possession of one who 
la not a common carrier, it Is to an 
Illegal place within Liquor Control 
aXs. 90.— Re WiwPHOB Terminal 
WabbroubS ft Transport Co., j/n>., 
U9291 3 D. L. R, 926 ; 52 Con. Crim. 
Cas. 88 ; 63 O. L. It, 680. — CAN. 

d (D. 100) V. Who U occupant - 

Whether husband —House owned hu 
Jri^R-TjOLLY (Ont.) (1929), :.2 
Ssn. Crim. Cas. 147.— CAN. 
sr. Carriage of lAguor Ad 

138 ; 46 CKn. CWm. C5a«. 59. — CAN. 

bb (o. 106) I, — ~ Service ofmnmona 
— SuMdeney.y—Jie RRJ^n, 119271 2 
D. Lulll8^i,4T Can. Crim. Oa«. 814 , 
59 N. S. K. 803.— CAN. 

00 (p. 106) I. Temperance Act W. 8.), 
1923-HC7torp g 


ee(p.l06)U. 


Emtim and Empire Digest Supplement, 


778, ASk, AnntAaHon :-^M6utd, Oough 
{imh 46 T, L. B. 103. 


V, Bees i 788 


7 ' 


To the cross-references following t^ case Add 

« s^B or supply iJi problbltBd hours*] 

See No. 733a, ante. 


apent provocoOeur^WhOher corrdbora’ 

(1999), S2 Can. Grim. Gas. 880 ; revag., 
59 Oatt. Grim. Gat. 187.-— CAN. 

w (p. 106) 111. Suffleiencv 

of eimenoe.j^'R. v. Bauphinek (N. S.) 

CMm. Oas. 401 ; affg., 
U099j 8 D. L. R. 022 ; 51 Can. Crim. 
Gas. 428.— CAN. 

00 (p. 106) Iv. Conviction for 

eecond offence under — I*reviou8 con- 
vUAion more than limUaiion period for 
proMcuiiono before .} — Ex p. Woods 
(N. 8.), 11928] 2 D. L. R. 771 ; 49 
Can. Orlm. Cas. 141. — CAN. 

00 (p. 100) V. Juriadicli(m of 

additional mpendiaru for City of 
Sydney.] — R. v. Mobhison ; R. «. 
Hillman (N. S.) (1029), 52 Can. Grim. 
Oaa. 888.— CAN. 

00 (p. 106) vl. Right of appeal 

from eowtty court judge — Sming in 
appeal from magistrate.] — It. v. Vebok 
(N 7 S.) (1929), 62 Can. Grim. Gas. 406. 

CAN. 

aaa (p. 106) t. Temperance Act 
(Man.) 1924 (c. 118)— Aocond offence — 
First conviction more than six monthe 
previoualv — CfinuUMonfor second offence 
invalid.]— ll. v. Zamphier (Man.), 
(19261 2 W. W. R. 721 ; 46 Can. Grim. 
Ciw. 76.— CAN. 

aaa (p. 10(f) ii. Con- 

viction for second offence valid .] — R. v. 
McIlwain, (10271 1 D. L. R. 1150 ; 

1 1 W. W. R. 353 ; 47 Can. Grim. 
^64 ; 30 Man. L. R. 349.— CAN. 

aaa (p. 106) 111. Whether 

under different section of Act .] — R. v. 
Snabb (Man.), (1927] 1 W. W. R. 138; 

47 Can. Crim. Cas. 115.— CAN. 

aaa (p. 106) Iv. Act 

mandatory.]— n. v. Cherrt, (19271 

3 D. L. 11. 455 ; (19271 2 W. W. R. 290 ; 

48 Con. Crim. Gas. 180 ; 36 Man. L. R. 
505.— CAN. 

aaa (p. 100) v. Not- 

loiihstaMing 1027 (c. 33), a. 5.] — R. «. 
Caspard (Man.), [1927] 3 W. W. R. 
301 : 48 Gan. CMm. Gao. 358.— GAN. 

aaa (n. 106) vi. Arrest— Without 

ivarrant— Failure to prove arrest by 
constable — Arrest invalid.] — R. v. 
Zbniok (Man.), (19271 3 W. W. R. 424 ; 
48 Gan. Grim. Oaa. 398.— CAN. 

aaa (p. 106) vll. On Sunday 

—Arrest valid.]— R. v. Smith,* (1927] 
2D.L.R.982 ; [1927] 1 W. W. R. 734; 
47 Can. Crim. Gas. 345 ; 36 Man. L. R. 
386.— CAN. 

aaa (p. 106) vlil. Keeping for 

sole.]— R. V. Nkpp, (19271 3 Yf. W. R. 
353 : 48 Gan. Crim. Cas. 275 ; 37 Man. 
L. R. 5.— CAN. 

aaa (p. 106) ix. — Unlawful 
possession of liquor — Liquor on premises 
not private aweUinq-nouse — Previous 
conviction in respeel of same premises .] — 
R. V. Rioai^ 110271 4 D. h. R. 777 ; 
(1927] 2 W. W. R. 694 ; 48 Can. Olm. 
Cas. 252 ; 87 Man. L. R. 1.— CAN. 

aaa tp, 106)x. — — Trial — Wheihw 
local venue .] — R. .T" 

4 D. L. R. 1065 ; [1027] _ 

529 ; 49 Gan. Grim. Cas. 57.— CAN. 

aaa 106) eI. Stay of jm>eeed- 

.rf ^ proceed- 


. V. Dee (ManO, f 1927 j 
7] 3 W. W. R. 


ings — Croton entitled . ^ 

inps. 1—R, (Thompson) V. Hammatt 
(M an.), (19261 3 W. W. R. 350.— CAN. 

aaa (p. 106) Eli. Sentence— 

ImpnsonmesU with hard labour — 
Jnvalid.y-Jl. v. Steele (Man.), (19261 
2 W. W. R. 370 ; 45 Gan. Otfin. Oas. 
260.— CAN. 

aaa(p. 106) EiiJ. 

Power of court to amend.] — R. «. Hale 
(M an.). [1027] 2 W. W. R. 820 ; 49 
Can. Grim. Cas. 253.— GAN. 


Amouni 


(p. 106) EiE. 
it— Offence by company.]— B, v. 


Shea's Winnipeo Brewebv, Ltd., 
[1927] 3 W. W. R. 268 ; 48 Can.^Orim. 
Cas. 822 ; 37 Man. L. It. 13.— CAN. 

aas (p. 106) Ev. Appeal — Hear- 
ing by county court fudge — Cannot be 
reviewed by certiorari.] — R. t>. Chapman 
(Man.) (1926), 45 Can. Crim. Os. 266. 
—CAN. 

aaa (p. 106) evI. Costa — 

Of informant— Taxation.] — R. v. SiMO* 
viTOH (Man.), (19271 3 W. W. R. 688 ; 
48 Can. Crim. Cas. 399.— CAN. 

aaa (p. 106) xvfl. Proprietor of 

hotel wuh bottle in hallway — MeTis reo.J 
— Mens rca is an ossontial clement of 
the olTonoe, under Manitoba Temper- 
ance Act. of liaving intoxicating liquor 
in a place other than the dHrellimr-house 
in which accused resides, without the 
licence therefore required by the Act. 
Therefore, whore a hotel proprietor 
charged with said olTencc was con- 
victed mainly on the fact that he was 
found in the hallway of the hotel with 
an oi)en bottle In ids hand containing 
intoxicating liquor, his explanation 
of its possession befnsr that he hod 
picked it up in the hall, thinking it to 
be empty, Sc. intending to remove it, 
it was held, on api)eal, that the 
explanation was a reasonable one, Sc 
since if true, as it appeared to be, it 
ostablished an absenoe of mens rea 
the conviction should be quashed. — 
R. V Morale, fl0281 2 D. L. R. 621 ; 
(19281 1 W. W. R. 849 ; 49 Can. Crim. 
Cas. 320 ; 37 Man. L. R. 311.--CAN. 

aaa (p. 106) xvlil. Proof of con- 

viction under.] — ^A document headed 
“ Certllleato of Conviction ” & pur- 
porting to Ix) a copy of a conviction 
under Manitoba Temperance Act, 1 924, 
Is not proof under Govt. Liquor Con- 
trol Act, 1028, s. 151 (4), of a con- 
viction under the former Act. — R. v. 
RiCKnEBD, (1929) 1 D. L. R 220 ; 6(» 
Can. Crim. Cos. 387 ; [1028] 3 W. W. R. 
634.— CAN. 

aaa (p. 106) xix. Liqtivr Control Act, 
1927— Reasons for judgment given by 
judge — Judgment effectxve without ntdice 
to accused.] — Re R. w. Oaijskaith 
( 1925), 50 Can. Orlm. Cas. 398.— CAN. 

aaa (p. 106) xx. Oovemxnent Liquor 
Control Act, 1028 — Previous conviction 
— Meaning of ] — “ Previous convic- 
tiou " in above Act, s. 178, moans a 
oonvlction under that Act, & does not 
refer to convict ions under prior Acts 
now repealed. — R. v. Ricebrro, (1929) 
1 D. L. R. 220 ; 50 Can. CTIm. Cos. 
887 ; (1928] 3 W. W. R. 534.— CAN. 

aaa (p. 106) xxi. — — ” Liquors udeich 
are inioxiralim *’ — Whether “ Iteer ” 
d' “ wine ” within UHtrds .] — The fact 
that, a beverage with respect to wMch 
a ohaim is laid under Govt. Liquor 
Control Act. 1928, la called beer ’* 
or ** wine ** is not sufBcient to enable 
a magistrate to determine ludicially 
that 1 1 is intoxicating. Tlie Act docs 
not deal with everything which goes 
under the name of beer or ” wine," 
whether it bo intoxicating or not . The 
ivords ” which are intoxicating ” in 
sect. 2 (21), which defines ** liquor,*' 
refer to all classes of " liquor " dealt 
nitb by the Act. — R. v. Moxlby, 
(19291 1 D. L, R. 202 ; 60 Can. Crim. 
Cas. 408 ; (19281 3 W. W. R. 537, 576. 
—CAN. 

aaa (p. 106) xxU. Unlawful 

possession of liquor — Home-made wine.] 
— R. r, TiLBCBY, (19281 3 W. W. R. 
127.— CAN. 

aaa (p. 106) xxlii. Neces- 

aity far mens rea.] — R. v. Nbdslbo 
(M w.). (19291 4 V. L. R. 896; 52 
Can. C^. Cm. 34.— CAN. 

aaa (p, 106) exIv. Burden 

of proo/.l — R. V. Tokabobuk (Man.) 
(1929), 51 CEn. Grim. Cas. 880.— GAN. 
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ua (p. I0«) m. Oimmutawa 

Can, Grim, Cm. 45.— CAN. 

aaajp. 206) EEvi. Issue of per- 

mit— Effect.]— Where a gener^ p<^t 
for the purchase of liquor 1^ been 
Issued under Govt. Liquor Control Act, 
1928, after proper approval idven, 
with respect to a “ residence ** of tto 
kind defined in sect. 2 (33) (5) of the 
Act, the permit holder has the right, 
after the expiration of the peradt, to 
keep on said premises liquor which he 
lawfully purchased while the permit 
was in force. — R. v. Hamsun, [19291 

3 W. W. R. 375 ; 52 Can. Crim. Cas. 
200 ; 88 Man. L. R. 318.— CAN. 

aaa (p. 106) eevU. Object of Act — 

Suppression of transactions dt not manu- 
facture.}— U . V . Nedeisc (Man.), [1929] 

4 D. L. R. 896 ; 52 Can. Crim. Cm. 34. 
—CAN. 

d (p. 107) i. Offences under sect. 

20 triable by single justice.] — Ex p. 
Lbvameub (N. B.) (1920), 46 Can. 
Crim. Cm. 126.— CAN. 

d (p. 107) ii. Intoxicating Liquor Act 
(N. B.), 1927 — Conviction under — 
Contents of affidavit on appeal from .] — 
R. V Chateau RBsnaouoHB, [1028] 
4 I). L. R. 292 ; 50 Can. Crim. Cas. 
331.— CAN. 

d (p. 107) ill. Sale of liquor by 

employee — i 'ontrary to orders of corpara- 
twn — Lidbiltty of corporation.} — R. v. 
CiuTBAU RnsnoouoiiF., (19281 4 

I). L. R. 292 ; 60 Can. Crim. Cas. 331. 
—CAN. 

d (p. 107) iv. Appeal (o county 

judge — Proof of service of notice of 
rl.J— R. V. CTR, [19281 4 D. L. R. 

- ' Can. Crim. Cos. 316.— CAN. 

d (p. 107) V. Lawful possession 

of liquor — Onus of proof of crime on 
CYown.]— R. V. Gibbs (N. B.) (1929), 
62 Can. Crim. Cas. 170. — CAN. 

11 (p. 107) i. Appeal — Costs — 

Taxahon.] — R. v. Bbown (Sask.) 
(1925), 45 Con. Crim. Cm. 268.— CAN. 

11 (p. 107) ii. Sale of beer— 

Judicial notice of nature of beer .] — 
Beer, being a spirituous Sc also a malt 
liquor, comes within the first of the 
three classes of liquor referred to in 
the definition of "liquor** in above 
Act, the Act in force at the time ot 
the transaction in question herein. Sc 
falls within the abmluto prohibitions 
of sects. 10 Sc 41 of salcl Act with- 
out any proof that it is intoxicating. 
Judicial notice of the fact that beer 
is both a spirituous Sc malt liquor may 
bo taken once the liquor In question 
is shown to be beer.— Quinn v. Huel, 
[19281 3 W. W. R. 710.— CAN. 

U (p. 107) lU. Liquor Act (Saak), 
1026 (c. 63) — Affidavit of meriia — Con- 


dition precedent to appeal — By corpora- 
tion or awoeiorion. 1—R. (MoDouoall) 
V. Abmy 5c Navy Tetbbans abbocn. 
OF Keoina (SMk.), (19261 3 W. W. R. 
695 ; 46 Gan. Crim. Cas. 380.— CAN. 

U (p. 107 ) Iv. Unlawful possession 

of liquor — What amounts to .] — R. v. 
Haqerup (Sask.) (1927)^ 48 Can. Crim. 
Gas. 95.— GAN. 

11 (p. 107) V. Second offence — 

First conviction more than six months 
previousty — Increeued pemUty for second 


21 Sask. L. R. 237.— CAN. 

11 (p. 107) Vi. Cowvieiion for 

purdiasina greater guaniiiy than allowed 
— Uncorroborated evidence of aceom- 
The rule that 4 *» dangeioTO 
to oonviot on the unoorxobMated evi- 
dence of an aocompllce Epplled in 
quashing, on appeal, a ocmviotion for 



▼oL JaX— Intoiiottiag UqnoBik 


l^awfully pnrchasiiic from the Govt. 
Liquor Board a irreater quantity of 
liquor than is allowed to be purchased 
on any one day. The witness held to 
have own an acoompllce was a person 
whom the aooused h^ asked to pur- 
chase the liquor for him as an agrent 
& who knew that the accused had 


Cos. 292 : 22 Saak. L. R. 293. — CAN. 

j>roof of on oopused.)— The word 
*‘llquoCr”ln Liquor Act, 1925, 1924-25. 
p. 63, Includes “ beer ** unless the con- 
tact otherwise requires. Tliereforo. 
where an accused is charged with selling 
liquor unlawfully, sect. 135, which 

S laces on a person so accused the 
urden of proving tho right to sell it, 
covers the case where the evidence for 
the prosecution establishes a sale of 
‘‘bper."— R. V. Cbuit, (1928] 4 

p.L.R.^l; [1928J 2 W.W.R. 377 ; 
60 Con. Crto. Gas. 148 ; 22 Saak. L. 11. 
625. — CAN 

, rr (p. 107) i. Government Ligxtor Act 
(B. C.T. 1924 (c. 146)— keeping 
Jn ^te2 — TFhof is part o/ hotd — 

— CAN. 

nr p. (107) ii. In restaurant 

— in place accessible to 
publie-^oHvicHon Quashed.] — R. v. 

rr (p. 107) ill. Bor sale — 

Liguar vnside chocolates .] — R. v. Purdy 
[ 1?27] 1 W. W. R. 880 ; 48 Can. Grim. 
Cas. 152 ; 38 B. O. R. 267.— CAN. 

IT (p. 107) Iv. Supplying liquor 

to infant — ilfens rea not necessary .] — 
R. e. McDonald, (19271 1 W. W. R. 
867 : 48 Can. Crlm. Cas. 208; 38 
B. O. R. 298.— CAN. 

rr(p. 107) V. InlerdicUon order — 

Conduians precedent.] — R, v. Grant 
4 D. L. R. 784 : (1026] 
3 W. W. R. 263 : 46 Can. Crlm. Cos. 
182.— CAN. 

nr (p. 107) Vi. Burden of proof — 

On accused .] — R. v. New Dominion 
CLUB (1925), 35 B. C. R. 502.— CAN. 

iT(p. 107)vii. Accused 

entUled to l>eneftt of reasonable doubt .] — 
R. (Anderson) v. Perri, [1026] i 
W. W. R. 551 : 46 Can. Crlm. Cos. 
86 ; 37 B. C. R. 289.— CAN. 

rr (p. 107) viiJ. Trial— Whether 

local venue.] — R. e. Lynch, (1927) 1 
W. W. R. 602; 47 Can, Grim. Car. 
176 ; 38 B. C. R. 124.— CAN. 

a (p. 108) I. .1— R V. 

Western Wine 8c Liquor Co., R. r. 
WOOTTEN (Alta.), [1918] 1 W. W. R. 
55 ; 39 D. L. R. 397 ; 29 Can. Crim. 
Cas. 307.— CAN. 

Eg (P. 108) i. Supplying liquor 

to infant — Ignorance of age immatencU.] 
— R. V. Mainfroid, (1926J I D. L. R. 
1013; ri926] 1 W. W. H. 405 ; 46 
Can. Crim. Cas. 204 ; 22 Alta. L. R. 
17.— CAN. 

hh (p. 108) i. No appeal from 

statutory fudament on fUing ^ copy of 
conviman of corporofion.]— R. v. Sr. 
Elmo Hotel Co., Ltd. (Alta.J.Xl826] 
4 D. L. R. 364 ; (1926J 3 W. W. R. 
324 : 46 Can. Crim. Cas. 301.— CAN. 

hh (p. 108) ii. Local option 

areas— Creation.}— Re Local Option 
Provision of Oovernisbnt Liquor 
Control Act of Alberta, Re 
Hardistt 8c Ribstone, [1927] 4 
D. L. R. 83 ; (19271 2 W. W. R. 711 ; 
22 Alta. L. k. 692.— CAN. 

hh (p. 108) iii. Seieure on 

Suf^Usy—LegaJUy.y—A search 8c s^Eure 
made, without warrant, by a pre- 
ventive olBoer of the Alberta Liquor 
Control Board under the authority 
oonfemd on him by sect. 113 (2) of the 
Oovenunent Liquor Control Aot of 
Alberta is not illegal beoanse made on 


n — R. ex rd. Beaumont v. 

POBOTRN^, [19291 2 W. W. R. 487 ; 

Cas. 426 ; 21 Alta. L. r! 

hh (p. 108) Iv. .j — H. 

917 ; 52 Can. Crlm. Cos. 285. — CAN. 

sr. Ala^lic Liquor Act (Que.), 1025 
— iVcce^y /or nofioe of apjtenl— Right 
*** sumend smleMcal — 
Quebec Liquor Commissiov p. Tiii- 
baudkau (192^. 60 Gan. Crlm. Cas. 
434 ; 44 Que. K. B. 417.— CAN. 

. -Sf* C.. 1906 

o/ proof— Of legal 
importation of goods— On accitsed.] — 
H- «• McKenzie (1026), 45 Can. 
Crim. Cas. 144 ; 58 N. 8. R. Sl8.— CAN. 

sy. S. P. Re R. v. Blank, (19261 1 
Po It* P* Crlm. Cos. 82 ; 

68 N. S. R. 294.— CAN. 

sw. Not on bailee.]— 

IL c. Lr Blanc (N. B.), (19271 2 
; 47 Can. Crlm. Cas. 303. 

— CAN. 

. «• 7-— Removal of liquor unlawfuUy 
imported into Canada.]— R. v. Bakj, 
11927] 1 1). L. It. 896 ; 47 Can. Crlm! 
Cas. 58 ; 59 N. 8. It. 86.— CAN. 
r. ‘y* 77;^: ^PPfol— Right of.]—R. v. 
Bakj, (1927) 1 D. L. It. 896 ; 47 Can. 
Crlm. Cos. 58 ; 59 N. S. It. 8C.— CAN. 

M. Non-complianre 

with sect. 82.1— R. r. ItooiiK (1927), 
48 Con. Crim. Cas. 210 ; 59 N. S. It. 
2X8.— CAN. 

sa. Inland Revtnue Ad, R. S. C., 
1906 (c. 61) — Unlawful bretoing — ICvt- 
dence .] — It. v. Smith (Ont.), (19201 3 
D. L. It. 419 ; 46 Can. Crim. Cas. 218. — 
CAN. 

gb. Prosecution under— Con- 

ditUm precedent — Giving of list of sexet d 
articles .] — R. (Williams) v. Yakjhh 
(Man.), [19261 3 W. W. It. 586.— CAN. 

•0. Certificate of analysis'- 

Contents.]— R. (Williams) v. Yarihh 
(M an ), [1926J 3 W. W. it. 586— CAN. 

Bd, ConvicHon — Form of.] — It 

(Metcalfe) v. Bat, [1926 j 4 D. L. it. 
820 ; [19201 2 W. W. R. 582: 46 

Can. Crim. Cos. 151 ; 20 Soak. L It. 
691.— CAN. 

se. Excise Act, R. S. C., 1900 (c. 51) 

— Possessing wash — Conviction — Form 
o/.|— It. V. Dracani, [19271 1 W. W. It. 
914 ; 47 Can. Crim. Cas. 301 ; 38 

B. C. It. 420.— CAN. 

sf. Brewing heir onthoul licence. 1 

— it. (Hanna) v. Ernest (B. C.), 
(19271 1 W. W. R. 961 ; 48 Can. CYlm. 
Cos. 190.— CAN. 

tg. Excise Act, R. S. C. 1927, c. 00 — 
V luawful possession uruler- -itrer Ijrewcd 
fw oun use — After notice. It. r. 
Kostyniuk (1928), 50 Can Crlm. Cos. 
374.— CAN. 

sj. .Ij-lt. V. 

Tuddenham (N. B.), (19291 1 l >. L. R. 
813 ; 51 Can. Crim. Cas. 24.- CAN. 

si. Sufficiency of evidenct ,] 

—It. V. Badiuk, (1929J 2 W. W. H. 
419; 61 Can. Crim. Cas. 417; 38 

Man. L. It. 239.— CAN. 

sk. Writ of assistance— No 

authority to search house.] — R. v. 
OIXAHHOFF (SaskO (1929), 52 Can. 
Grim. Cas. 249.— CAN. 

d (p. 109) f. Form of.] — 

A conviction for an ollenco agmnst 
the above Act omitted the provision in 
respect to the issuing of a warrant of 
distreas, 8c the imposition of imprison' 
ment m default; — Held: the con* 
viotion was bad. — R. v. MrPARLANS 
OMl), 24 N. S. R. (12 R. & G.) 54.— 

dddd (p. 109) I. Suspension of 

operation by Province — Right of 


power to enforce bye-taws given bg 
staMs ,] — ^Tlie power given to muniotpw 
(H>rpns., under R. S. O. 1887, o. 1B4, 
s. 285, ** to determine tho time during 
which victualling Ueenses shall be in 
force,” does not confer any power to 
forfeit such licenses, but merely to 
tlx the duration of the license. The 
iKiwer to oreato a forfeiture of property 
is one wliioh must bo expressly given 
to a corpn. liy tho Legislature, 8c such 
on extraordinary power is least of all 
to be interred where tho Legislature 
has nrovldetl other means of imlorolng 
bye-laws by means of dne 8c amerota* 
mont, as in this ease. — Bannan v. 
Toronto Cori>n. (1892), 22 O. R. 274. 
—CAN. 


0 (p. HO) II. Condiiions o/,l — A 

publican’s lioouse is not subjeot to 
forfeiture under Tdoonsing Aot, 1917, 
H. 185, miloss all throe offenoes have 
h(>cn committed whilst deft, has been 
llie holder of iho same Heonse. — R. v. 
MiTiRHRAD, Ex p. Lyons, (1927] 
kM. a. S. R. 116.— AUS. 

11 (p. 110) 1. Minor -NecessUy 

for knowledge.] —Tho selling of beer by 
a hoor lioensou on his licensed promiwts 
tc» a person under twenty -one years of 
ogt' is not an olTenoe ag^nst Govom- 
mont Liquor Control Aot, 1928. If tho 
llcouseo does not know that suoh 
person is undor ago. — R. e. Kidd, 
flU29] 3 W. W. H. .^7 : 52 Con. Crim. 
Cas. 191 ; 38 Man. L. ll. 321.— CAN. 

ddddd i. Mens rea 

necessary.] — ll. v. Nadon (1020), 46 
Can. Crim. Cos. — CAN. 

ddddd !i. .] -U. v. Simon 

(Ont.) (1927), 47 Can. Crim. Cos. 167.— 
CAN. 

ddddd ill. By druggist — Evi- 

dence.]— Re Oauuoix (N. H.) (1020), 
48 Can. Crim. Cos. 208 ; .09 N. S. It. 
183.— CAN. 

g (n. Ill) I. Liquor seized 

not {dentified vHth sample analysed — 
Conviftion quashed.] — II. v. HypK 
(Ont.) (1920) 2 I). L. U. 908; 16 
(iin. (Vim. Cas. 397.— CAN. 

0 (p. HI) i. Conviction for second 
offmee — Invalid — Where first convietkm 
quashed,]— R. v. Woods (N. H.) (1926), 
46 Can. Crim. Cas. 171.— CAN. 

f (II. HI) I. Licensing Act, 1917— 
Erpnsure for sale — Sale from motor car 
—Bottles not pr.rved to be. exposed to 
meu}.] -The holding of a publican's 
license does not e .ompt the holder 
from Licensing Aot. 1917, s. 163. 
Whore tho holder of a puhlloan’s 
Heonse was on a publle road having a 
motor ear loaded with bottles of 
liquor, two of which wer." sold to a 
eonstahle, but wore not proveiJ to be 
t>xpoHod to view : — Held : tho liquor 
had not been " exposed for sale." — 
Bauman v. Alutiuruh, (1927] S. A. 
H. ll. 174.— AUS. 

f (p. HI) Si. Carrying liquor 

about — Gnus of proving not exposed 


Governor-General to revoke suspending 
order.)— S heehan v. Shaw, (1928] 2 
D. L. R. 408 ; 49 Can. Crim. C^. 367. 
—CAN. 

o (p. 110) f. Forfeiture of license — 
Right of municipal corporation — Where 
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for salt.] -Tho bolder of a pnblfoan's 
license was on a public road having a 
motorcar loaded with bottles of liquor. 
The licensee had oarrled the liquor 
in qu(>Rtlon, some of which was exposed 
to view, from his hotel to a road some 
hundreds of yards distant. Licensing 
Aet, 1917, H. 280, provides that where 
Ihiuor Is carried about from one place 
to another the burden of proving that 
such liquor was not . . . exposed for 
sale shall be cast on tho person exposing 
the same : — Jldd : tho liquor had been 
carried about, 8c the onus undor tbe 
statute hod not lieen discharged by tho 
lloenseo. — Badman t>. Ali/’IIUBCH, 
11927] S. A. «. R. 174.— AUS. 

sk. Unlawful possession of liquor — 
Evidence.}— R. v. Hall (Sack.) (1926), 
45 Con. Crlm. Css. 147. — CAN. 

ftl. .1— Re COADT (N. 8.) 

(1926), 46 Can. Crlm. Oao, 327.— CAN. 

sm. .]— R. V. Dec* (Ont.) 

(1927), 47 Can. Crlm. Oao. 260. — CAN. 
BB. Mens rea neetssary.]— 



CaMlTea-^. 


English and Ehpibe Digest Supplement. 


176a. .] — The ct, will not, in a epecial 

case, make a declaration of a future rignt. 

G. made biff will as follows : — ** I give 
devise & bequeath all my real & personal 
estate whatsoever & wheresoever unto &> to 
the absolute use of ray dear wife H., her heirs, 
exors., administrators & assies in full 
confidence that she will do what is right as 
to the disposal thereof between my children 
either in her lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct, on a special case, to which 
the widow H. was pltf. A the children defts. : 
— ffetd : the widow was unquestionably 
entitled to testator's estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs. — Smith v. Gibson 
(1871), 26 L. T. 669 ; 20 W. R. 88. 

184. Add. Annotatioris : — Aa to (1) Refd. A.-G. for 
Ontario v. McLean Gold Mines, fl927] A. C. 
185 ; Wigg V. A.-G. of Irish Free State, [1927] 
A. C. 674. Afl to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. Generally^ Mentd. 
A.-G. for Ontario v. McLean Gold Minos Oo. 
(1926), 95 L. .1. P. 0. 217. 

186. Add. Annolatiom : — ^Refd. Whitney v. I. R. 
Oomrs., [1926] A. 0. 37; Wigg v. A.-G. of 
Irish Free State, [1927] A. 0. 671 ; Grant v. 
Knaresborough U. C., [1928] Ch. » 10. 

187a. — Held: an action against the 

Air Council for a declaration that a patent 
was valid was not maintainable. — Howland 
V. Am Council (1923), 39 T. L. R. 228 ; 67 
Sol. Jo. 366 ; 40 R. P. C. 87 ; on apneal^ 
39 T. L. R. 466, C. A. 

187b. S.P. Rowland & Mackenzik-Kbnnkdy v. 
Am Council (1927), 90 L. J. Ch. 470 ; 137 
L. T. 794 j 43 T. L, R. 717 ; 44 R. P. C. 
463, C. A. 

190. Add. Annotaiion : — Mentd. Fennell v. East 
Ham Corpn., 11920] Ch. 641. 

198. Add. CUation 12 Tax Oas. 106. 

198a. -— — Must enforce private right.] — ^What 
weighs with me in the matter is that the right 
in question which pltf. seeks to have set up 
by a declaratory o^er is not a private right 
at all. Pltf, has no personal right to have 
sewers kept in pi^er condition. It is a 
matter, as liORD Halsbury says, for the 
whole district ; it is a matter committed to 
the special jurisdiction of a department which 
is a Government department, who have to 
act, not with regard to the interests of any 
particular individual, but with regard to the 
mterests of the district generally. 1 am not 
aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still loss in a case where, as 
I have said, 1 am not satisfied that any real 
principle of justice requires the ct. to deter- 
mine the matter (Maugham, J.). — Clare v. 
Epsom Rural Distric^t Council, [1929] 
1 Oh. 287 ; 98 L. J. Oh. 88 ; 140 L. T. 246 ; 
93 J. P. 67 } 46 T. L. R. 108 ; 27 L. G. B. 328. 

199. Annoiaiions : — Delete Anderson v. Equitable 
Life Assce. Soo. of the United States (1926), 
42 T. L. R. 128. 

Add. Annotation : — ^Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 

201. Add. Annotation : — Mentd, Jaeger v. Ja^er 
CJo. (1927), 44 R, P. 0. 487. 


202a. Right to proceed to trial— Notwithstanding 
default of defence.]— IVhere pltf. could not 
have obtained a dfeclaration of the nature 
sought {see Rates & Rating, No. 1158a, 
post), on a motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by pT'oper evidence : — Held : he was entitled 
to proceed to trial for that purpose A obtain 
his declaration with costs. — Grant v. 
Knaresborough Urb^n Council, [1928] 
Ch. 310 ; 97 L. J. Ch. 106 ; 138 L. T. 488 ; 
92 J . P. 30 ; 44 T. L. B. 224 ; 26 L. G. R. 105. 

214. Add. Citation 2 B. R. A. 779. 

217. Add. Annotations : — Mentd. Jones v. Harris 
(1926), 43 T. L R. 1 ; Hart v. Riversdale 
Mill Co., [1028] 1 K. B. 176 ; Sagar v. Ride- 
halgh (H.) A Son, Ltd., [1930] 2 Ch. 117. 

219. Add. Annotation : —Retd. Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 437. 

220. Add. Annotations : — Refd. The W. H. Randall, 
[1928] P. 41 ; Horwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 450. 

222. Add. Annotations : — Consd. Clark v. Epsom 
B. D. C., [1929] 1 Ch. 287. Apld. Musical 
Performers’ J*rotcction Assocn., Ltd. v. British 
International Pictures, litd. (1930), 46 T. L. R. 
486. Retd. Wigg v. A.-G. of Irish Free State 
(1927), 96 L. J. P. O. 88. Mentd. Sheppy 
Glue A Chemical Works v. Medway River 
Conservators (1026), 24 L. G. B. 457 ; Dee 
Conservancy Board v. Mc(k>nnoll, [1928] 2 

K. B. 169. 

-^d. Annotations : — Refd. Salisbury A Ford* 
ingbridge District Drainage Board 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 506; A.-G. v. Sharp (1930), 99 

L. ,T. Ch. 441 ; Musical Porformerb’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 40 T. L. R. 485. 

226a. Dramatic & Musical Performers' 

Protection Act, 1925 (c. 48).] —Musical Per- 
formers’ Protection Assocn,, Ltd. r. 
British International Pictures, Dtd. 
(1930), 46 T. L. R. 485. 

228. Add. Annotation: — ^Mentd. Catton v. Ashwell 
A Ne&bit, [1028] Ch. 484. 

230. Add. Annotation : — Consd. Everett v. Ryder 
(1926), 135 L. T. 302. 

231. Add. Annotations : — Apld. Gt'oedcl v. Hun- 
garian Property Administrator (1927), 44 
T. L. R. 66. Refd. Groebel v. Hungarian 
Property Administrator (1925), 70 Sol. Jo. 
345. 

238. Add. Annotation : — Mentd. Hardie A Lane v. 
ChUtem, [1928] 1 K. B. 663 

239. Add. Annoiaiions : — ^Refd. Layzell v. Thomp 
sou (1920), 43 T. L. It. 58; Jaeger v. Jaeger 
Co. (1927), 44 B. P. C. 437. Mentd. Boume- 
mouth-Swanoge Motor Road A Ferry Ck>. 
V. Harvey A ^ns, [1929] A. C. 549. 

251. Add. Annotation: — Consd. R. v. Grain, 
Eo; p. Wandsworth Grdns., [1927] 2 E. B. 205. 
Refd. A.-G. V. Sharp (1930), 99 L. J. Ch. 441. 

257. Add. Annotation : — ^Mentd. Gardner v. Cone, 
[1928] Ch. 956. 

260. Add. Annotation : — Mentd. Sheam v, Sheam 
{1980),.143.L, T. 772. 
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Vol XZX. — Jiidgiiitiits. Cases 260a~-87L 


260a. As to vaUdlty of forelga Judgment.]— Cu- 
cumstances {aee Conflict op Laws, No 
1136a, ante) in which --Held: the ct had 
power to make the declaration aj^ed foi 


Ellbrman Linas, Ltd. v. Head (1027), 
14 T L R 7 ; rcaad on other points (1028), 
44 T L R 286, 0 A. 


Part IX. — Effect of Judgments and Orders. 

282. Add* Ctiaiton , [1025] B & C R 265 837. Add Citation* — revag, S 0 avb now* Re 

320. Add* Annotation — Refd. Kmaht v* Rmaht Snfyd, Ex p Oxford (Bp ), 52 L J. Oh. 724. 
(1026), 06 L. J. Oh 33. 


Part XIII. — Enforcement of 

366a. .] — GRipPims i Huoms 

(1847), 16 M AW 809, 4 Dow AL 719, 

2 New Pract Cas 231 , 16 L J Ex 176 , 

9 L T O S 57 , 11 Jur 313 , 153 I U 
1418 

366b. *^ -Gibbs v Fiight (1853), 

13C B 803, 1 C L R 329, 22 L T ( P 
26b , 17 Jm 1034 , 13S E R 1417 

368a. .] — lulc for taxation of costs, A 

an allocatur thereon, do not ainount to a 
“ rule ” oi “ Older ” withm the above sect , 
so as to bo capable of being registeicd «is 


Judgments and Orders. 

a judgimnt Siivw i NiAit (1858), 6 
II L r«s 5S1 , 27 J. I Ch 441, 31 L T 
O S 190, 4 lilt N S 695, 0 W R 635, 
10 1 R 1422 II li , nistj on other points 
(1S55), 20 Rcav J57 
Jmwtati n Mentd Hi wun t Oxfnrl (18j'») (( Do Q M 
(> 1)2 Inrncri Iuttrt(lSj>) iO Heav 186, Hopkin 
Honi U It (18(1) )H L Cau 11 Monziofl o Llphtfoot 
(1871). 1 It 11 I (| 4 1) North i Stewmt (1890), 15 
\|>l> luM 4 2 OriHcoc V llrlHCoi |18)J] 1 ( h 643 Re 
Knltflit KiiiKht T Gardnci |18')JJ i (h 308 Moguer* 
dltchiiut liKlitbuiml IDlTJik K .108 
371. Aft« 1 this case add ** Order of Probate 
Division ]— .Sf ( 1 VL( iJioHS, Vol XXIII , 

p 281, No US6 


PART II SECT 8, SUB-SECT 5 

r i ] —The rule that the eta 

ithottld not be called on to dedlo 
merely theoretical proi) 0 "ltlonH appliid 
to an uppln br tho liquidator for the 
approval by tho ct of hla action in not 
redeeming oertain pioperty of the co 
from a tax huIc — Rr Giuai Vli&i 
1 KiiMXNLNf Loan Co [1 )i81 1 

W W U 628 -CAN 

sd DetlartUory Judgments Act 1U()8 
— Discretion of court — iiUu iputvrg c n 
slrurtum J — The JuiiMdictiou of the ct 
to give or make a diclaratoiy Judgment 
order under eect J of the ab ivo 
Act i<) discretionary fi the ct will n >t 
givo or make such Judgment or older 
by way of anticipatory intAXpi tali ui 
or conatruotlou of Htatiitoiy povverti in 
the abstract, without kuowlodge of the 
foots & oircuiuhtanous under which 
such powers might bo oxeiciscd oi 
without any certitude that nuxu> of tho 
powers will over I e oxoiciscd Vcithci 
will the ct exercise its discrotum to 
give or make any judgment or ordt r on 
a question of construction whu h 
whichever wav it is decided does not 
nenossarUy put an end to tho litigation 
— Daikv Pkoikietaiiy Assoon (Inc ) 
t New Zkalam) Dury Tkoduc l 
Control Board, I193GJ N Z L K 
636 — N Z 

■L Whether binding on Crown ] — 

Tho Crown is not bound by the above 
Act, in a case whore the question raised 
luvolvus a decision affecting a monetary 
claim against the Crown —aIcDodoaix 
t A G 11925} N Z L 11 104 -N Z 

PART IX SECT 2 

o I Lands subjed to mortgage 1 — 

lU^teted Judgment bind.s only the 
Interest of the debtors existing at tlio 
Ume of registration, & therefore con 
not affect a mtge already glvw by 
debtor before the Judgment — Y ork 

SHIBE GCABAMTBR Ai^CUBmBS CORPN 


t lnMOM8(l)00) 7 B C It 318 
CAN 

0 U - lands a guirtd by dtbtor 
s ibsenncntly t xnsatxsftd xicutini 
If hetfur I uml t y uuiitn nt 1 — Hi NT t 
lUNKH (1872) y N S 1 {- N S 1) ) I 

)0 1 -CAN 1 

ill I nttnd u arrant / 

alt rny tji d(d try htudand d uift I 

WhUur lahd ayotmt i lA s r/cd 
i dale I When u w man iniithJ to 
nal cHtati Joiiud with hti husbiml in 
f’^ccuting a waiiiit cf iittirncv on 
which u Judgnant was inUnd S, 
rc cor led in oid<r to bln 1 such real 
cbiute Ua, Ct c>t lr>bnt( 1» not 
] Htif] d in treating the J lignant a 
anillitv /fcNwaoN Hi hiAii (185C>) 

J N S R (J Ihom ) 1 -CAN 

0 iv Subsequent dtaUi f ihbt ir 

usdwnt — Ry/ht to issie (xc(ulirm 
i/ainst nprescntatiie } — Wl re u jmlg 
uicnt has been «luly nconleU In tla 
lifetime of a deceased parly 8c his 
estati has been declared insoheut by 
the Probate Ct an execution may 
ncviithelcsH lie issued on huoli Jndg 
ment, on a proper suggestion of tho 
facts on the record agaiiu<t his corn 
oi administrator but can bo exte nded 
only on tho land bound by such Judg 
mont — B i^cbowes v Isnob Cong 
Dig 570 -LAV 


PART XX SECT 6 

336 i Effect of covenant to pay 
interest — Mortgage 1 — By a mtge tho 
nitgor covenanted, by a separate 
covenant, to pay interest fho rotgeo 
obtained Judgment against the migor 
for the principal & interest due — 
Held tlio security of the mtge was 
not merged in the Judgment — 
Lowby V WlLUAMS, 118951 1 I 11 
274 — IR. 


PART Xlll. SECT. 1, SUB-SECT 2 
sg Judgment in favour of legaiee of 
one partner — Against other partner as I 


(Mtnl r ft ii)UH Judy Hunts of/ntrist 
HU * / irl I Uy serund cL siniplt 
I uiiriUtr<t\ lIvKViRt Haribb 
( 18 ))) 2 li II r CAN 

sh ludgrneut ttuiud by defaiUt in 
(in hi Hefitulant resident d stned 

dh u it in Onlari < I)( ft who was 

MNlhnt A iliinUlhil in thr i’rovlucHi 
<f Ontiilr was HCived there with a 
writ of summons hv whh h an aotiou 
foi Ihf pii(< of goods sold & delivtred 
was (ointncnotMi agaltisi him In tho 
Snpvilor Ct of Quebec fho causo 
oL lulion arose partly at least In 
Ontario lie did not apponi (c Juclg 
mint was untend ngulust him by 
d< fault In an actini niion that judg 
moril bronghl in a Dlvlslun ( t in 
( intaiio by same pltf against same deft 
tho latter phuil il that tho Queboo 
Jiidgiiunt was of no fifeot In Outuiiu, 
V. that In Iriith ho was not Indobtod to 
] Ilf Held tho tiiovIhIouh now 
fouii 1 In Juci Act R S O 1927, c, 88, 
Hs 51 52, whieh were enacted by an 
At t of tho Pnivinro of f auuda In 180U, 
£6 Viet c 21 must bo eoulliied to 
actions upon Jiulgmrutg obtained in 
tho Province of Quebec which oocord 
lug to tho Tirin iplcs of liitornational 
law, appllc abU as iictwi < n tho diiTorent 
Provinces of t lie DomtuJon are entitled 
to extra territorial rocognition, i e to 
thosu cases in which the writ was 
served witiiln the Province of Quebec 
upon a person domiriled Sc resldoni. 
therein Sc who owed alleglatieo to tho 
laws of Quoboe — Lund v Lev, [1029J 
I D L R 130 63 O L R 194 — 

CAN 

■J JunVnnent against lands —Enforce 
ment of — Neressity t) sue rut cxenUion 1 

-ItVNK OK IJliER ( ANAllA t BKATTY 
(1802) J (ir 121 —CAN 

PART XIV 

sk Judgment not regMered — Priority 
of mortgage ] — Mineral PnoDuerrs Oo 
V OONflNENlAL TBUST CO (1906), 
27 S C R 517— CAN. 


989 



Castti 408 — 608*. 


English anh B^otbb DigibsSsp SOTFKlI^lippfe 


Part XVI. — Interest on Judgments end Ofd^. 


408. Add. A*0 MS®' *’■ 

Fisher’s Exors., [1926] A. U. wo. 

4 ,/i 7 « Erroneous decree.] — HaxwhW e. 

HoTTOUTON (1820), 2 Bli. 109 ; 4 B. S90. 

WWW 1 Kmw>- »»»• 

Costs ordered to be obarged on property.] 

rield : as the costs were an equitable ohme, 
they bore interest at four per cent. — ^LiP- 


4g2a. ^.1— ^e 0te vIS Interest on 

costs payam out of a luna 4^hich cannot 
be Iminedisteir tealML^Be OAHPpSLL’b 
q^usttS (I871)p 19 W. Be m. 

480o Add, Oi^xHon e'-^Xd Aep, H* 3> 0* 524* 

448ae tG. P. Box Ve CHAniflCONp Ohablton v . Fox 
(1865), 6 New Bep. 362. 


Part XVII.— Judicial Decisions as Authorities. 


492* Add, Annotation Mentd. Re Mason (1927), 
97 It. J. Oh. 321, 

4194. Add, Annotation : — ^Mentd, Be Wait, £1927] 
1 OK 606. 

495. Add. Annotation Mentd. Johnson v. aarke, 
[1928] Oh. 847. 

4 Qgi^ ] — (1 ) When any irib’ oal is bound 

by the judgment of anot her ct., either superior 
or co-oi'dinate, it is bound by the judgment 
itaelf ; & if from the opinions delivered it 18 
clear what the ra/to decidendt was wluch led 
to the judgment, then that ratio decidendi 
ia aJao biadiiyf. But if it is not dear, then 
it ia not part of the iribunoJ’s duty to spell j 
out with groat difficulty a ratio decidendi in 
o^or to be bound by it. 

(2) If a decision of the House of liords 
rests upon tlio special & peculiar cuvum- 
stances of the case, the case does not bind the 
House, or any ct., by a gonei'al principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. & the House, & that 
doctrine is part of the law of the land until 
the legialaiui'e bo moved to interfere. — 
Gbbat Wbstbsbn By. Oo. v. Mostyn 
(Owners), The Mostyn, [1928] A. 0. 67 ; 
07 L. J. P. 8 ; 138 I^.’T. 403 ; 02 J. P. 18 ; 
44 T. L. R. 179 ; 26 L.Q, U. 91 j 17 Asp. 
M. h, O. 367, H. h, 

AnnoUUicmt Mentd. Wltbaxa OutlaU Board v, 

Boston Corpix. (1920), ISO L. T. 756 ; Dee Ckinierranoy 
Botfd «. MoOoimeU, (l928] 2 C. B. 159. 

604. Add, Annotation: — Generally, Mentd. O. W. 
H. V. Dunlop Rubber Qo. (1926), 42 T. h, R. 
376. 

506. Add, AtmoUUion : — ^Refd. Koskss r. Standard 
Marine Insoe. (1926), 42 T. It. R. 692. 

506a. .] — It is the duty of a judge to ascer- 


tain the comsdaruction of the Uustromoat before 
bim, ^ not to refer to the construoHon put by 
fino thft i* judge upon an instrument, perhaps 
similar, but not the same. The only result 
of referring to auUiorities for that purpose is 
confusion & error, in this way, that if you 
look at a similar instrument, & say that a 
certain construction was put upon it, & that 
It diffws only to such a slight degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the reel point of tile 
case, wluch is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two Instruments is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 
ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. You have, 
in fact, no guide whatever ; & the r^ult, 
especially in some cases of wills, has been 
remarkable. There is, first, document A., 

& a judge formed an opinion as to its con- 
struction. Then came document B., & some 
other judge has said that It differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 
it in the same way. Then comes document 
O., & the judge there compares it with 
document B., A says it differs very little, 4c, 
therefore, ho shall construe it in the same way ; 

4c so the construction has gone on until we 
find a document which is in totally dUUSerent 
terms from tho first, 4c which no hiiiirnft.n 
being would think of construing in the same 
maimer, but which has by this process come 
to bo construed in this manner (Jessel, M.B.). 
— ^Aspden V. Seddon (1874), 10 Oh. App. 


PART XVI. SECT, 8. 

■a. 2/'rom date of order .! — 
brought an aotiou to reooTor a Uoui- 
dat^ som. Deft, defended the aotioa, 
& delivered a oouuterolaim. A ooa- 
Bont was entorod Into botwoon the 
parties, by which it was provided that 
all prooeediugs in the aonoxi should be 
stayed upon oertaln tomis. By tbeee 
tenuB deft, to pay to p^ a 

oortain sum by instalments, A it w 
Instalments should be in arrear for 
more than seven days, the balanoe 
then due should immediately become 
payable by deft. Deft, was to with- 
draw his oounterolaim, A the consent 


was to bo made a rule of ct. An order 
was subsoquontly made stayhnr the 
aotioxi on these tenos. Defhuitmiving 
been made by deft, in the payment m 
inst^oems. a writ of fi. fa. was 
issued, dlmoting the stoiUt to levy 
exMutiott on the goods of deft, for a 
certain sum, which included the 
balanxw tl^ due & interest the^n at 
ra^ 4 iw cent, per owRinafrom 
^e date of uie said order of the ct. 

wjmlied an injunetton to 
restrain tb» sherlll from acting under 
the Jl. fa : — Held : since the order of 
the ot. was one^tQr the paying of a 
sum onnenay, ft foUowedthst intsrest 
was levtahie at 4 per oent. jmt anmmt, 
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A that it mn from the date of the order. 
Accordbagly the amount for which the 
fi. fa. was issued was oorreot, A the 
sheriff could not be reatralned by in- 
junction from levying eneootion. — 
Fabbkmbu>oii «. Mouq. (Ouusgow). 
1^, A Bbxblock, £19^1 1 B. 461.— 

m. 

PART xm aBOT. «. 

prfhflflla upon i 

Is bhMUng upon a court of oof. 

iurtadlotlon A teterior cts.-— ife Ma 
krA a. ( 1926 )^ L L. B. 4 

Ran. 918. — IMD. 


JWftf 3#* I 44 1 a JT* Ch» 891. n* $ 81 T. 626 s 
am), 19 Oh. ato. m. t li. ' 


506b« 8iKW 4t6 Wtedi on domurror.] — ObservatioxkB 
oi SORTTTTOK, L. J ., as to the extent to which 
osMlB decided on demmrer are to be regarded 
ae authoritieB.— A nnb’b Wj&i«l Brewbry 
G o. V. Boberys (1928), 140 L. T. 1 ; 92 
S. P. 180; 44T. li. R. 703 ; 26 L. G. R. 688, 
O. A. 


8i2« Add, Arfiwkdion : — Meatd. Peech v. Best 
(HeOh 99 L. J. K. B. 637. 


517a. .] — is difficult to know the circum* 

Bteocee in which, in the course of the hearing 
of a case, a judge makes an interlocutory I 
observation, & 1 think it would be mo^ 
unsatisfactc^ to rely upon such an inter- 
locutory observation as an authority which 
binds me (Bennett, J .). — Re Burradon & 
OOXLODOB OOAI. Co., I/TD., MaRTIN’s BANK, 
1/ED. V, BtTBRADON a CoXliODGE COAL 
Co., I/TD. (1980), 28 B. W. 0. C. 7, C. A. 

580. Add. AnnoUdiona : — ^Mentd. Robertson e. 
S.S. Appalachee, Bovira v. Same (1920), 
186 L. T. 488 ; Moule e. Marmite Food 
Extract Co. (1927), 20 B. W. C. 0. 446. 

521. Add. ATVMiaHon: — ^Blentd. MergenfhaJer 

linotype Co. e. Inteitype Co. (1^6), 42 
•T. L.R.682. 

525a. .] — In doubtful cases the cts. attach 

some impcxrtanoe to the fact that a decision 
hM stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ct. of Appeal has shown the slightest com- 
punction in oTomiling cases of much lugher 
authority than the decision in this cose 
[Birkenkead Guardiana v. Brookea (1906), 95 
L. T. 369, decided by Ridley A BARLiNa, JJ . j 
if, when the matter is presented to them for 
coniddesation, they are of opinion that the 
decisions are wrong (Scrutton, L.J.). — 
Pontypridd Union v. Drew, [192^ 1 K. B. 
214 ; 95 L. /. K. B. 1030 ; 180 L. T. 83 ; 90 
J. P. 160 ; 42 T. X«. R. 677 ; 70 Sol. Jo. 705 ; 
24 L. G. R. 405, C. A. 

.] — Great importance is to be attached 

to old authorities, on the strength of which 
many transactions may have been adjusted & 
righte determined. But where they are 
plainly wrong, A especially where the subse- 
mient course of judicial decisions has dts- 
dosed weakness in the reasoning on which 
they were based, & practical injustice in the 
cottsequenoes that must flow from them, 1 
gnturidw it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by itself 0 iq;>reariy a&ming them (Lord 
Lobebxtbk, C.).~-Wb8T Ham Union v. 
EDMOirroN Union, (1998] A. 0. 1 ; 77 L. J. 
B:.B.S6; 98L.T.1; 72 J. P.9; 24T.L.R. 
108 ; 6 L. G. B. 39, H. L. 

Bama v. ye a n e. 11929J A. a 815. 


— <>. OMgiDal * 

— OriginaBy, Act of Pacilsoieiit in 

question w not receive that oonstruotion 
Widoh Uw language pcit seems to wattant ; 
tmt «e sjw bomiid by ihe weig^ of aathwit^ 
A hosiwver we assy ragsst ibat the ^ 


eonsiraetioii al the Act aeama to Imve bosn 
departed from» wo oaaaot now wot that 
oon(^niottoB imea It wbltb, uafsmved by 
authority, we ittiglit be ittflliiied to do (Hud* 
ifKSK, B.).— Bocfra a. Ibbotoon (1827), 1 
Y.AJ.864; 148H.R.707. 

Hamilton e. tWiiesB (1830), 8 L. JT. 

O. o. JEl. B. 331. 


681. Add. AtmaiaHm : — Mantd. Htrt v. mversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 

642. Add. Armotedian Refd. United fitotes Ship* 
ping Board v. Stride, [1920] A. C. 646. 

546. Add. Annotation : — ^Mentd. Boomo v. Wicker, 
[1927] 1 Oh. 667. 

561. Add. Ciialuma ;>-[192dl A. 0. 645 ; 81 Com. 
Caa. 867 ; 17 Asp. M. L. 0. 40. 

Add. AnnotaHon : — ^Msntd. Hogarth v, Cory 
(1926), 96 L. J. P. O. 204. 

552. Add. Annokdion: — Generally, Mentd. Ijaw- 
renoe v. Cassel, [1930] 2 K. B. 83. 


553. Add. AnnotaHon : — ^Mentd. Re Cockorill, 
Maokaness v. Percival, [1929] 2 Ch. 131. 

554. Add. Annotation : — Mentd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

559a. Afleottng revenue.]— Tax coses ought not to 
bo unsettled (Lord Sumner). — Smith (John) 
A Son v. Moore, [1621] 2 A. 0. 18; 00 
L. J. P. 0. 149 ; 126 L. T. 481 ; 87 T. L. R. 
613 ; 65 Sol. Jo. 492 ; 12 Tax Oas. 266, H. L. 

Annokttions — FoUd. Elliott v Duohms Mill (1910). OA 
L. J. K B UbS. Mentd. Wunkle UolUery Go. v. I. It. 
Gomra . ftU32] 2 A. (5. ftl , Bobmo Rplnnlnff To v. I. U. 
Gomn. (1020). U5 L. T. 211 : BrlUsii lanuliited R Heisby 
Cabloe V Athortou. [1920) A. O. 2U5, 1. K Gomra. v. 
Nowoustlo BrrweileH (1920). ()r> L. J K. B 0)0; I. U. 
Comra V. Northfleet Goal 8r Halloat Go. (1927), 12 Tax 
Caa. 1102; Tbompaoii v. I. It. CTomrn., T. It. Gomra. «. 
Ittompaon (1027), 12 Tax Gaa 1091, MaUottv Stuvoley 
Coul A Iron (Jo., [1028] 2KB 4Ur> 


669. Add. AnnotaHon : - Mentd. Hyman v. Hyman, 
IlughoH V. Hughes (1928), 139 L. T. 410. 

569a. -.] — Where a broad principle has 

been decided by the House of Levds it is very 
undesirable that it should be frittered away 
by flue distinctions (Lord Cave, 0.).-^ 
Newton v. Guest, Keen A Nettlefoldb, 
Ltd. (1926), 136 L. T. .380 ; 70 SoL Jo. 089 ; 
19 B. W. C. 0. 119, H. L. 


AnruttiUion* — Arid. UobortHoii p. S. y.Appalacheo, Tto Virata 
SH.Apnalacbee (1920). Un L.T. 488, Moule e. Manmite 
PooU Kxtraot Go. (1987). 20 B. W, O. 0. Mentd. 

BowoHa V. Powell Duffryo Steam Goal Go.. (19201 1 K. B 
472 ; Andereon v. Ulckmon (U ) 8c Go., Ltd. (1023), 21 
B. W. C. C. 309. 


.]— When a question of law has 

been clearly decided by the House of Lords, 
it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (Lord Cave, 0.). — Jones v. South- 
West Lancashirb Coal Owners* Assocn., 
[1927] A. a 827 ; 96 L. J. K. B. 894 ; 137 
L. T. 737 ; 48 T. L. R. 725 ; 71 Sol. Jo. 680 ; 
aub nom. Thomas v. Evans (TUcbaud) A Co. ; 
Jones v. South-West IjANCAsiimB Coal 
Owners* Assocn., 11 Tax Css. 790, H. L. 

569e. — — .] — Great Western Ry. Co. v 

Mosttn (Owners), The Mostvn, No. 498a, 
amU. 

S7U Add. Annotation : — ^Mentd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

677. Add. AnnoiaHona .‘^Refd* Hart v. Rlvetsdale 
HUl Co. (1927), 96 L. J. K. B. 691. Mentd. 
SmaM V. Eaaaon (1920), 12 Tax Caa. 861; 
Bourne A HoUingswosth v. I. R. Comm. (1921 ), 
12 Tax Ois. 488 ; BntiWi InwilaM A Heishy 
Cbliles V. Atherton, {imi A. C.^6; Mitchell 
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V, Noble, [1927] 1 K. B. 719; Green v. 
Oliksten (1928), 139 L. T. 12; Mallei^ v. 
Siaveley Goal & Iron Oo., [1928] 2 K. B. 406 ; 
Morley v, Lawford (1928), 46 T. L. B. 80; 
Bees Boturbo Development Syndicate v. 
I. B. Conns., Same v. Ducker (1928), 18 Tax 
Oas. 866 ; Hagart & Bum-Murdodi v. 
Inland Bevenue Oomis., [1929] A. C. 886 ; 
Oollyer v. Hoare & Co. (1980), 47 T. L. B. 7 ; 
Fry V. Salisbury House Estate, Ltd., Jones v. 
City of London Beal Property Co., [1930] 
A. C. 482. 

588a. .1 — ^A decision of the appellate ct. in 

a colony which is regulatedby Englishlawis not 
assumed to be vrrong, because it conflicts with 
a decision of the Ot. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council. — Robins 
V. National Trust Co., [1927] A. O. 515 ; 
96 L. J. P. O. 84 ; 137 L. T. 1 ; 43 T. L. B, 
243 ; 71 Sol. Jo. 158, P. C. 

AnnotaUon : — ^Beld. Pope Appliance Corpn. v. Spanish lUvor 
Pulp 8c Paper MUls, [1929] A. O. 2G9. 

588b. .] — Great Western By. Co. w. 

Mostyn (Owners), The Mostyn, No. 498a, 
ante. 


598. Add. Annotation : — Mentd. Oxford Corpn. v. 

Oxford .Electric Vo. (1930), 143 L. T. 677. 
596. Add. AnnotaUona : — Mentd. Be Bos ^ Ross v. 
Waterfleld (1929), 46 T. L. R. 61; Itobinson 
V. Speakman or Robinson (1929), 69 L. Jo. 01. 
596a. Question of maritime law.] — ^A judgment of 
the House of Lords upon a proper maritime 
question, whetlier given in an English or in 
a Scottish appeal, is of equal authority in 
all the Admity. (’ts. of the kingdom. — 
Currie v. Mcknight, [18971 A. C. 97 ; 60 
L. J. P. C. 19 ; 76 L. T. 467 ; 13 T. L. R. 
63 ; 8 Asp. M. L. C. 193, 11. L. 


AnnotaHon$ : — ^Reld. Blairmoro S.B Co. v. Maorodie, [1898] 
A. O. 598. Mentd. The Ulpon City. [1897] P. 220 ; The 
Verttoa, [1901] P. SOi ; The Bums, [1907] P. 137 ; The 
Tervaete, [1922] P. 259. 


597. Add. Annotations : — Consd. Barton^upon* 
Irwell Union v. Wycombe Union, [1920] 2 
K. B. 8. Refd. Wycombe Grdns. v. Barton* 
upon-Irwell Grdns. (1920), 43 T. L. R. 89. 

599. Add. Annaiations : — ^Mbntd. Shoppy Glue & 
Chemical Works v. Medway River Conserva- 
tors (1020), 24 L. G. R. 467 ; Wigg v. A.-G.of 
Irish Free State (1927), 90 L. J. P. C. 88 ; Dee 
Conservancy Board v. McConnell, [1028] 2 
K. B. 159 ; Clark v. Epsom R. D. C., [1929] 
1 Ch. 287; Musical Performers* Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 40 T. L. R. 486. 

600. Add. AnnotaUons : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 


A. O. 243. Mentd. Capel St. Mary, Suffolk 
V. Packard, [1927] P. 289. 

601. Add. AnnotaUion : — Consd. Be Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. 0. 248. 

602. Add. Annotations: — ^Refd. Be Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1028), 46 T. L. B. 
57. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

603. Add. Annotaiions : — Mentd. Jones v. Waring 
& Gillow, [1926] A. O. 670; Auchteroni v. 
Midland Bank, [1628] 2 K. B. 294. 

60Sa. .] — The English cts. are not bound 

by the judgments of the Privy Council. 
They pay them the greatest respect, but 
there are numerous cases where the House of 
Lords has declined to follow judgments of 
the Privy Council (Scrutton, L.J.). — 
Service v. Sundell (1929), 99 L. J. K. B. 
66; 40T. L. R. 12; 73 Sol. Jo. 729, C. A. 

Annotation .—Mentd. Cooper v. Swadllng, [1930] 1 K. B. 403. 

604. Add. Annotation: — ^Refd. Venn v. Tedesco, 
[1926] 2 E. B. 227. 

605. Add. Annotations : — Consd. Venn v. Tedesoo, 
[1926] 2 K. B. 227 ; Lynn v. Bamber, [1930] 
2 K. B. 72. 

608. Add. Citations : — 95 L. J. K. B. 866 ; 90 
J. P. 185 ; 42 T. L. R. 478 ; 2^ L. G. R. 496. 
Add. Annotation : — ^Refd. Ijynn v. Bamber, 
[1030] 2 K. B. 72. 

608a. .] — Now ought I to follow BullVs 

Case ? It is not tGchnically binding on me. 
... In my view, the decision of the Privy 
Council in BullVs Case is one which should be 
followed. It accords with equity principle. 
It is supported by powerful opinion & 
decisions. It is agreeable to good sense & 
justice with respect to fraud. I therefore 
hold that it represents the existing law in 
these cts. (McCardie, J.). — Lynn v. Bauber, 
[1930] 2 K. B. 72 ; 00 L. J. K. B. 604 ; 143 
L. T. 231; 46T. L. R. 367 ; 74 Sol. Jo. 298. 

609. Add. Annotations : — ^Refd. Venn v. Tedesco. 
[1926] 2 E. B. 227 ; Lynn v. Bamber, [1930] 
2 E. B. 72. 

611. Add. Annotation : — ^Mentd. Eoskas v. Stan- 
dard Marine Insoe. (1926), 42 T. L. B. 692. 

614a. Colonial appellate court.] — Robins v. 

National Trust Co., No. 688a, ante. 

61 ^ 61 ^. Exchequer Chamber.]— ^A decision of 

the Exchequer Chamber . . . is an authority 
binding the English cts. up to & including the 
Ct. of Appeal [per Cur.). — Maine & New 
Brunswick Electric Power Co. v. Hart, 
[1929] A. C. 631 ; 98 L. J. P. C. 146 ; 141 
L. T. 370, P. C. 


PART XVll. SBOT. 4, SUB-SECT. 1.— 
B. 

•m. On oobmial court — Contrarv 
decision of Privy CounciL] — Lose v. 
Rookwooo Rurax. Orbditb Sooxxrr, 
No. 608 U. post.— CAN. 

•n. On Sujireme Court of Ccaicida ,] — 
The Supreme Ct. of Canada is not bound 
or subjeot to the decisions of the 
House of Lords unless & until the 
Parliament of Canada shall so declare, 
that Parliament being now,as the result 
of the Imperial Conference of 1986, 
the only authority which has iurls* 
diotlou to make such a blading declara- 
tion upon the ots. of this nation ; Sc, 
where a deolston of the Supreme Ot. 
la now found to be In oonflwt with a 


decision of the House of Lords the law 
as declared by the former should bo 
followed iHr the other cts. in Canada. — 
OrOBOIA OONBTRUOnON CO. V. PACIFIO 
Grkat Eastrrn Ry. Co., [1989] 1 
D. L. R. 77 ; [1928] 3 W. W. R. 406 . on 
appeal. [1989] 4 D. L. It 161 . S. C. It. 
630.— CAN. 

PART XVII. SECT. 4, SUB-SECT. 8. 

608 ii. — — Contrary deefoion 

by House of Lords .] — ^WbUe a decision 
of the Pxlry Oonnoil on a poAnt aotuelly 
decided by It is blndlxur on a Canadi a n 
ot., even though there Is a oontraiy 
decision on the same point by the 
House ot Lords, yet where a statement 
ot law cited from a judgment ot the 
Privy Oranoll is merely " 
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the Canadian ot. Is tree to follow the 
House of Lords. — ^Lobd v. Rockwood 
RUBAL ORBOITS SOOtBTY, [1986] 2 
D. L. R. 819 J [1926] 8 W. W. R. 1 ; 
35 Man. L. R. 499.— CAN. 

608 Ui. Courts in India.}— 

A decision of the Privy Conimil binds 
all the ote. in India, at any rate as soon 
as the decision is promulgated Sc oomes 
to the knowledge of a ot. hot India. — 
NmoAFPA Mabbasafpa Abxsbbsyar 
V. GTANAJX POUBAn Mabwadx (1986), 
I. L. R. 51 Bom. 831.— IND. 

008 Iv. .)— The 

deot^ns of ^ Privy Counoit are 
ahsolutely binding on all cts. in India. 

(1986), 

1. L. R. 4 Ren. 818. — IND 



621. Add, ^nHoiatimi : Generally ^ Mentd. Kavlc 
V, Hemsworfch R. I). 0. (1928), 44 T. L. It. 
606. 

624a. Question of fact.] — A decision of tlie 

Court of Appeal on fact is not bindinfc on any 
other court, except as between the same 
parties. When the decision is that from 
certain facts certain legal consoqucnces 
follow, the decision is, I think, bin^ng on 
the Court of Appeal in any casji raising sub- 
stantially similar facts (ScnuiToif, Jj.JJ.). — 
Nbwsholme Bros. v. Hoad Tk.vnspoi{T & 
Gknerad Insurance Co., (19291 - H. B. 
366 ; 98 L. J. K. B. 761 ; 111 h. T. 570 ; 45 
T. L. R. 673 ; 34 Com. Cas. 330, V. A. 

626. Add. Annoialion : — ^Mentd. Venn t?. Todesco, 
[19261 2 K. B. 227. 

628a. .] — (1) Where a Ct. of Appeal has 

before it a series of judgments of the Ct. of 
Appeal which do not appear to be consistent 
with each other, &> the later judgment was 
given when the Jjords Justices were not awai*e 
of some of the previous decisions, in such 
circumstance^, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views os to which are the more accurate 
& which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Iiords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (Atkin, L.J.). — Claskjk v. 
Watkins, (1927] 2 K. B. 181 ; 90 L. .1. K. B. 
409; 137 L. T. 132; 43 T. L. K. 314; 71 
Sol. Jo. 192, C. A. 

628b. Conflicting decisions.] — Or^ASKii; r. 

Watkins, No. 028a, ante. 

g28c. •] — Observations by St’UUTi’oN Ac 

SaR(»ant, ]^.,TJ., where there were con- 
flicting decisions of the (>t. of Appeal as to thr> 
construction of a rule of ct., on the right of 
the ct. to consider *Sc decide the matter for 
itself.— -S mith v. SmiiixiNo, (1928] 1 K. B. 
429 ; 97 L. J. K. B. 270 ; 13S L. T. 475 ; 41 
T. L. K. 109, C. A. 

629a. Court of Criminal Appeal.] -PuAOTicr 

Note (1928), 20 Or, App. Hep. 185. 

630a. Exchequer Chamber.]— M aine A New 

Bhu NS wif’K Kuflci'Hic Power (Ni. v. Hart, 
No. 018a, ante. 


PART xvn. SECT. 4, SUB-SECT. 3. 

624 iv. .1 — A decision of tlio 

Appellato Dlv. is bimlliiK on it & on 
trial Judges within tho province, unlosH 
& until It is overruled by a higher ct. 
The belief that a higher ct. would take 
a dlfleient view from that expreshcd 
by tho Appollato Div., though founded 
on geucHU reasoning in other cases 
decided by the higher ot., is not a 
sufficient reasoning for not folhjwlng 
tho decision of tho AppeJUto Dlv.— 
DowaBTT V. Edmunds (Alta.). 

4 D. L. R. 796 ; 11926J 3 W. W. R. 
447 ; 46 Can. Crim. CSas. 330.— CAN. 

631 iii. d — A decision of 

the English Ct. of Appeal, which is not 
In oonllict with a declrion of the 
Suprome Ct. of Canada & 1^ not been 
departed from by the I»riyy Council 
or overruled by^® Hou^ of I^rds, to 
btnaiQg on the K. B. of Manitoba with 
regpect to tho Interpretation of an Act 


contrary to one given by a Ct. of A ppeal 
of an** ^^^ * province. — Low^V r. 
LaMDNT (Man.), 11227) 1 D. L. H« 662 ; 
U 22 m w. w: It 25 .-CAN. 

iA, 


Vol XXSL—^adgments. Cases CM.— 

631. Add. Annotation Mtntd. Ellesmere v, Wal- 
lace, [1929] 2 Ch. 1. 

631a. Colonial appellate court.] — R ob- 

ins V. National Trust Oo., No. 688a, ante, 

esib. Question of fact.] -NEwsHoudE Bros. 

r. Ho.\d Transport & General Insurance 
Vo., No. 621a, ante. 

632. Add. Annotatu)n*t : — ^Mentd. Aldridge v, 
Wright, [1920J 2 K. B. 117; Borman v, 
Grimth, 119361 I (M\. 103. 

642. Add. Annotation : - Refd. [jowthor v, Olifford, 
[19271 1 K. B. 130. 

642a. Conflicting decisions.] — Where tliero 

ai*o two previous decisions of tho Div. Ot., 
one of whicli was tlocidod by a ct. of two 
judges &> the other by a ct. of throe judges, 
tho rule of tlui Div. Ot. is to rosiiect tho 
decision of tho ct. of thron judges. -DM 
Vries v. Smvi.lridue, [19281 1 Iv. B. 182; 
97 L. J. K. B. 214 ; 138 U. T. 497, 0. A. 

AnHotalum: Mentd. Uplon r. I'amer (19.10), i>. 'I'. 

.eiii. 

842b. — • 1 -Observatious, where there were 

two inconsistent lines of aiithoriti(*s os to tho 
construction of Rent Restriction Acts, on 
the duty of the ct. to consider A decide the 
inntkT for itself.- Hatkinskv v. .Iaoubh, 
119291 1 K. B. 24 ; 97 L. J. K. B. 566 ; 138 
Ja T. 739 ; 02 J. P. 112 ; 44 T. L. H. 648 ; 
72 Sol. .lo. 361 ; 26 L. Cl. H. 380, D. O. 

Annt)tatum mentd. Llovd v. Uoftk, Uomjge Rrojjghieii, 
SiiiiRon r. Miatt, Oarlraui u. lUowii, Jlarkor r. JlutHon, 
11929] I K. II. 103. 

643. Add. AnnotationH : -Mentd. Onit<<‘d Itillposting 
Oo. V. Somerset Otainty Oiiuncil (1926), 95 
li. J. K. B. 899 ; Bverton r. Wallver (1927), 
137 L. T. 694. 

653. Add. Annotation: Mentd. Bernard v, 
Williams (1928), 139 L. T. 22. 

661a. When there is the decision of a ct. 

of co-ordinate jurisdiction upon tho point, 
uurovorsed by a ct. of error, we ought to 
consider ourselves bound by it (WiLi>E» G.J.)» 
--Barker v. .Stead (1847). 3 0. B. 910; 
5 Hy. A Can, Gas. 46 ; 16 J- J. 0. » 

8 Ja T. O. S. 390; 11 Jur. 90; 136 K. H. 
379 

^nn»kd(on - Mentd. Norris v. Cottle (1850), 2 U. L. Ciw. 
017. 

669a. Law ol Property Acts.) Whero 

PART XVII. SECT. 4, SUB-SECT. 7.— 
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653 \. (iemral mh’.l-Whoro ojs. 
have w>-ortlliiato JmlHUlfUou tlie 
priiotlro ill India appoard to be that 
the dccbiioiui of one such ot, aro not 
rc*gaid«*d uh binding anothor.'-'Rr MA 
Mva V. Ma Turin ( 192 ( 1 ). f. 5 . R. 4 
Ran. 313.— IND. 

so. AiwticalLfm U> Jlif/h tUmil-’- 
tpplicutvrH previouHly r(/itwu on 
Huprertu‘ Cuurl.]~-An ap|)In pui'sioiMt 
to stTvltJoic Ewoiitloii of J'iorews Aet, 
1901 1921, H. 19, for to cveruUj 

in Vl<-ti>rla a writ of attarhiio nt I-wiiwl 
out of tho Suprouio Ct. of New ‘^outh 
W’ttlcH liavliig lK*ori ref lined by tbo 
Supremo Court of Vlrtorla, an appiu. 
under tho same seel ion wi« luodo w 
leave of a juBtloc of the High Ct. to 
execute tho writ in any eiAte 
than New South Wales lleJId . the 
High C*t. ought not to make an order 

■ 1 I mukia-mtAAti HtP tL AE. AT 


f i. .1- Dow SETT V. Edmunds i 

(Alta.), No. 621 iv, onfc.— CAN. 

I II. ,] — Declaloiw of the hlglu’Ht 

ct. of a province are absohiUOy biujtlng 
on all suboi^natc cts. in that provlnco. | 
—Re Ma MTa v. Ma Tiiein (1920), 

I. L. R, 4 Ran. 313.- IND. 

PART XVII. SECT. 4. BUB-SECT. 6. 

641 i. On another DivUtional Court- 
Court eouaUy divided .] — Tho decision 
of an oquaUy divided Div. Ct. Is binding 
on all Dlv. Cts.— DttiscoDLV. CohUSTXi, 
2 D. L. R. 428 j 58 O. L. R. 444. 


645 1. Court eoually dlridfd,] Dio 
dociBion of a Divisional Court, though 
the result of an equal dlMslon of 
opinion, is, by tbo Judicutuie Aet. 
8. 31 (1), binding on another et. «*f 
co-ordinate JarlcKttrtion. &. must br 
followed unless it may departeil 
horn by the oonourreuce of tho judges 
who gave the earlier decision.- - 
Donald v. Lewis, 11929] 4 D- R,- 
351 ; 64 a L. R. 391 ; affi/., 11929] 1 
D. i. K. 649 ; 63 O. L. K. 310. - 
CAN. 


;^a'^bild't;;eV'•^:dS'sc;*^by a“ct. oi 
CO ordinate Jurlsdlctimi In tbe^Hcr 
on foots identical with those brought 
iHjfore tho High Ct.—Jow^ v. Jo*;^ 

I (1928), 40 0. L. IL 316; 11928] 

1 V. L. K. 112 ; ri92»l Argus L. R. 45.— 
I AUS. 
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Cam M8ft— 70ta. ENausB ASn> EuBike 

a learned |udge» after consideration^ luui come 
to a definite decision on a matter c^siim oat 
of this exceedingly complicated & difficult 
legislation [the Law of f^perty Acts], it is 
very desirable that the ct. should follow that 
decision (Maugham, J .). — Be Smith, ViNGBa«T 
V. Smith, [1930] 1 Ch. 88 ; 99 L. J. Oh. 27 ; 
142 L. T. 178. 

679a. ,] — SewibU: a decision of the Exchequer 

Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ot. of Appeal. — Hart v, BmcRSDAiR Mux 
Co., [1928] 1 K. B. 176 ; 96 L. J. K. B. 691 ; 
137 L. T. 364 ; 91 J. P. 136 ; 43 T. L. B. 896 ; 
71 Sol. Jo. 407, 0. A. ; on appeal from S. 0. 
stfb nom. Bivsiispalb Mixx Co. v. Hart, 
[1927] 1 K. B. 624, D. 0. 

AnnoUdion : — Msntd. Sagar v. iUdohalfflt (H.) Sc. Soa, Lid., 
11U30] 2 Uh. 117. 

680a. .] — H one authority were produced to 

me, d; my own opinion were the other way, 
I would not follow that authority ; but if the 
authorities are numerous, 1 ad^t that 1 
must bo bound (Jessbl, M.H.). — Re Brthlbm 
Hospital (1876), L. B. 19 Eq. 467 ; 
44 L. J. Ch. 406 ; 23 W. B. 644. 

Antwtaiiowt : — Refd. Ex p. St. Katherine Heapltal (1881). 
17 Oh. D. 378. Mantd. Re Gaselee, [1801] 1 Oh. 823. 

685a. — Of course, if other judges 

have expressed different views as to the 
construction, & their decisions art binding 
on this ct., this ct. has simj^y to bow & 
submit, whatever its own opimon may bo 
(Jessbl, M.B.). — Be Wright, Ex p. Willey 
(1883), 28 Ch. D. 118 ; 62 L. J. Oh. 646 ; 48 
L. T. 380 ; 31 W. R. 663, 0. A. 

Annotaiions * — Conid. DaHhwood v. Masnia«}, [1801] 3 di. 
300. Reid, houtuc V, Ueauo. [1918] A. O. 816. Mentd. 
Re (1886), 16 Q. U. I). 168 ; Jeflria, « Tomllueon 

(1886), .8 T. L. li. 103 ; Re Ajlmor, Ex p. Bisohoffshoim 
(1887), 19 0. B. D. 83; Hood-Barra v. Herlot, Ex p. 
Blyth, [1890] 2 Q. B. 338. 

705. Add. Anno/ations ; — Mentd. Chesterman v. 
Federal Taxation Oomr., [1926] A. O. 128 ; 
I. B. Oomrs. t>. Falkirk Temperance Cafd Trust 
(1926), 11 Tax Caa. 363 ; 1. B. Comra. v. Glas- 
gow Musical Festival Assocn. (1920), 11 Tax 
Oas. 154 ; 1. B. Oomre. v. Peeblesshire Nursing 
Assocn. (1926), 11 Tax Cos. 836 ; Martin v. 
liowry, Martin v. 1. B. Xlomrs., [1926] 1 K. B. 
560>; Scottish Woollen Technical College, 
Galashiels v. 1. R. Oomrs. (1926), 11 Tax Caa. 
139 ; I. B. Comrs. r. Yorkshire Agiicultura! 
Soc. (1027), 44 T. L. B. 60 ; He WUliams, 
Public Trurtee v. Williams, [1927] 2 Oh. 283 ; 
General Medical Council v. 1. R. Oomrs., 
Euslisb Branch of General Medical Council 
V. 1. B. Comrs. (1028), 97 L. J. K. B. 678 ; 
Geologists’ Assocn. v. Inland Revenue Comrs. 
(1928), 14 Tax Gas. 271 ; He Grove-Grady, 
Plowden v. lAiwrence, [1929] 1 Cb. 667 ; 


Digest Sgpplbmskt. 

Adamson v« Melbouxne dt Metropolitan Board 
of Works, [1929] A. 0. 142 ; Girls’ PubUc Day 
School Trust v. Ereaut (1930), 99 L. J. K. B. 
643 ; Be Hood, Public Trustee c. Hood (1930), 
143 L. T. 691 ; Sir G. B. Hunter (1922) 
“ O ” Trust, Truateas v. I. B. Comrs. (1929), 
14 Tax Caa. 427 ; Luipaard’s Vlei Estate &, 
Gold Mining Co. v. I. R. Comrs., [1930] 1 

K. B. 693. 

706a. Tax cases.] — One ought, 

especially in tax cases, which apply equally 
in Scotumd 68 in England, to pay the very 
greatest deference to decisions of the Scottish 
eta. (Grbbb, L.J.). — Shanks v. Inland 
Bevenub Comrs., [1929] 1 K. B. 842 ; 98 

L. J. K.B.341; 140 L. T. 167 ; 14 Oas. 
249, C. A. 

Annotidums Bsid. I. II. Oomn. v. Miller, [1930] A. 0. 822 i 
Mentd. Sutton v. I. R. C3omn. (1929), 14 Tax Gas. 662. 

706b, .] — ^Although I think it is quite 

true that the general considerations on 
which this case falls to be determined are 
the same in Scottish & English law, it is 
(|uite a different thing to say that Scottish 
& English law are as much the same that 
you can quote cases & make them Scottish 
authorities (Lord Dunedin). — ^Lbitch 
(William) & Co., Ltd. v. TjEYDon, Barr 
(A. G.) & Co., I/TD. V. MacGeoghegan 
(1930), 47 T. L. R. 81 ; 74 Sol. Jo. 836, H. L. 

707a. Rating & Valuation (Apportion- 

ment) Act, 1928 (0. 44).] — We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 
trades & hereditaments very similar to those 
coming before the English cts. The English 
cts. arc not, of course, bound by those 
decisions, though they are naturally care- 
fully considered by us ; for it- is eminently 
undesirable that exactly similar heredita- 
ments should be derated in Scotland but not 
in England (Scrutton, L.J.). — Stoke-on- 
Trent Revenue Officer v. Stoke-on- 
Trent Assessment Commiitee & PoTTERiEb 
Electric Traction Co., etc., etc. (1030), 
143 L. T. 650 ; 94 J. P. 177 ; 28 I.. G. K. 
660, 0. A. : on appeal, 170 L. T. Jo. 633, 
H. L. 

AnnoUitxoMc — Mentd. Cardiff Itevenuo Officer v. Cardiff 
Assessment Committee Sc. Western Mall, etc., etc. (1930), 
89 L. J. K. B. 672 ; Ipswich Revenue Offloer r. Eastem 
Countlcfl Fanners' CO'Operatlvo Assocn., Ltd. (1930). 143 
L. T. 519 ; Stepney Revenue Officer v. Twining (R.) & 
Co. (1030). 143 L. T, 633: Wimbledon Ke\enue Officer 
u. Korslake (1930), 143 L. T. 496. 

709a. .^-Decisions of the cts. in Ireland 

are not binding on an Englisli ct., A if they 
conflict with decisions in England, or if they 
are not consistent with the ^.’s view of the 
English law, the ct. will dedine to follow 
them. — Be Inman, Inman v. Inman, [1903] 
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698 ii. 3. P. Robb v. Fisbt. [1986] 
3 D. L. R. 289 ; 11996] 9 W. W. R. 
422 ; 80 Sask. L. K. 653.— CAN. 

PART XVll. SECT. 4, SUB-SECT. 18. 

It. India *] — ^The deolalojii of the 
Sudder Dewanl Adawlat Sc the Sudder 
Nisamat Adawlat are not bindlnff on 
the Ots.— As Ma e. Ma 

Thkik (1986), 1. L. R. 4 Ran. 818.— 
IND. 

^•v. .}— DeMaioaa of the hjgheet 

ot. of a nrovlnoe are abedut^ htndbiff 
on all Bobordinate eta. in that provlnee, 


Sc ordioarOy deoiitoss of a full banoh of 
a BQpertor ot. are binding on beimhee 
other than foil benohes of that ot. Sc 
on oU iodgee of that ot. sitting stably, 
Sc deoietone of benches are binding on 
Blngle iudgee . — Re Ma Mta v. Ma 
Tioun aM6), I. L. R. 4 Ban. 818.— 
IND. 

ew. Bvrma--CMef CooK of 

tower JBt n iMi — Whether Idndina-^On 
High CkNtrt]— The High Ct. in^ 
exerctoe of ite mdlnary original 8c 
app^te lorieUotlons Is not bound, by 


depone of ‘ 
Burma, atthi 

oo^ttSonid m 


its decIMonB are 
^tles of the hiribeBt 


reepeot most he a tt atm e d. l ie Ma 
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Mta V. Ma Thbh I. L. R. t 

Ban. 813. — IND. 

' eubendinate cotirle.] — On polnte where 
there te no deeioion of the High Ct., 
subordinate ote. in Lower Burma axe 
still bound by the rollngB of the Chief 
Ot.. ft sab<«dlnato eta. in Upper Burma 
are etill bound by the decdMoiiB ra^rted 
In Upper Burma BuUnsi. under 
Oovt. of India Aet. a 19L the High 
Ot. has power, if it eo deatrea, to direot 
tbw eabofdlaate ote. in Upper Burma 
to regard theouwavee as bound by the 
dedSUiof a of the Chief OL 

or even ot a eli^ lud^ of tihat ot. — 


1 Oh. 241 ; 72 Jj. .T. Ch. 120 ; 88 L. T. i73 ; 
61 W. B. 188 ; 47 Sol. Jo. 02. 

714. Add. CiioHona : — 96 L. J. K. B. 936 ; 186 
L. T. 618 ; 42 T. L. K. 609 ; 70 Sol. Jo. 
73 4t 0» A. ; affd. 8t*b nom. NEwrASTLE 
Breweries. Ltd. v. Inland Revenue Combs. 
(1927), 96 li. .T. K. B. 736 ; 137 L. T. 426 ; 43 
T. L. R. 476 ; 12 Tax Oas. 927. H. L, 

Add, Annotations : — Mentd. Ford v. I. R. 
Oomrs. (1026), 12 Tax Cos. 097 ; English 
Dairies v, Phillips, English Dairies v. I. R. 
* Comrs. (1927), 11 Tax Oas. 697 ; l^ambcrt v. 
L B. Comrs. (1927), 12 Tax Caa. 1063 -, 
Bemhaxd v, Gabon, Bernhard v. Inland 
Revenue Comrs. (1028), 13 Tax Oas. 723; 
Brown (Charles) & Co. v. 1. Jl. Coiuia. (1930). 
12 Tax Oas. 1266 ; Ensign. HhippJng ('o.. 
Ltd. V. I. R. Comrs. (192S), 12 Tax ('lis. \ 169 ; 
I. R. Comrs. v. Hugh T. Hmiic, Ltd. (U)2H), 
12 Tax Cas. 1223. 

717. Add. Annotation: — Generally. Mentd. T^ake 
V. Simmons (1926), 96 ii. J. K. B. 560. 

718. Add. Annotations : — ^Refd. Buerger v. New 
York Life Assce. (1027), 90 li. J. K. B. 930. 
Mentd. Sassoon v. International Banking 
Corpn., [1927] A. O. 711; Dobell (C. (J.) \ 
Co. V. Barber & Carratt (1930), 47 T. I.. IL 
66. 


723. Add. Annotation : — ^Mentd. R. v. HoutlH‘in 
(1929), 142 L. T. 383. 

724. Add. Annotation .-—Mentd. N. V. Kwik Hw> 
Tong Handel Maatschappij v. Finlay, [1927 J 
A. 0. 604. 


727. Add. Annotations : — ^Mentd. Buerger v. New 
York life Assce. (1927), 96 L. J. K. B. 930 ; ! 
Sassoon y. International Banking Corpn., 
[1927] A. 0. 711; Doboll ((\ U.) & Co. r. ! 
Barber & Garrett (1930), 17 T. L. li. 66. 

728a. Shipping decisions.] — American | 

shipping decisions, while treated with great 
respect, do not necessarily control the 1 
sliipping decisions of the English cts.~ 
GOSSE MILLARD V. CANADIAN GOVEKNMENT 
Merchant Marine, [1928 J 1 K. B. 717 ; 138 
L. T. 421 ; 44 T. L. R. 143 ; 17 Asp. M. L. O. 
385 ; 33 Com. Cas. 139, C. A. ; suh yiovi. 
GossE Millard v. Canadian Government 
Merchant Marine, American Canning Co. 
V. Canadian Government Mehitiant 
Marine, 97 L. J. K. B. 193 ; appeal 
[1929] A. C. 223, H. L. 

—Mentd. Foreman & EUauiR v. Federal Rtesm 
Co., [1928] 2 K. B. 424 ; Silver v. Ocean S.S. 
i K. B. 410. 

786. Add. Annotation : — ^Mentd. Wycombe Grdns. 
tJ. Bnrton-upon-Irwell Ordns. (1926), 43 
T. L. R. 89. 


Annotations :• 
Narlgation 
Co.. [1930] 


V6L Cases 7C9a~786lt. 


73ea. Dlsorepanoy between reports.] — Where a 
case was reported in 1803 both In the Xote 
Reports In the Law Times. St the reports 
differed both in the narrative of facts So in 
the words of the iudgmonts, Lord Buck* 
MASi'ER assumed that in tlio Law Reports 
there was a revision by the judges of thu 
judgments that they delivered Sc accepted 
that as an authoritative statement. — Fair- 
man V. PERPEruAL Investment Building 
Society, [1923] A. O. 74 ; 92 Ij, J. K. B. 50 ; 
128 L. T. 386 ; 87 J. P. 21 ; 39 T. L. R. 64, 
H. L. 


Annotattonn —Mentd. Cookburn r. Siulth, r!»>24J 2 K. H 
119; HutoltiTo V Ullontn Inviwtinont Co., 119241 2 K. B. 
749; Ooloshm V. Maucheator Con>n., 11928), 1 K. B. 779. 

752ft. Cooper's Reports.] —I may observe, in 

passing, thai Sir George Cooper's reports are 
not reports of the very highest uuliiority, 
& though they are suniciently auouraU*, it 
should be remembei*cd that Hut W. Grant did 
not correct his decisions iu those rf^ports, 
whilst ho did his decisions reported in 
Merivale (Stuart, V.C.). — Baker v. Peck 
(1800). 3 L. T. 050 ; 9 W. R. 186 ; on appeal 
(1861), 4 L. T. 3, L. 0. Sc L. JJ. 

AnnuUUvm : — MeuM. lit I'dHtlnthmilte, PoHtleUiwuiU) v. 
Rlckiuau (1888), 69 L. T. 58. 


753a.. — Mr. Dickens was not a very 

accurate reporter (Leach, M.K.). --Liveshy 
V. llARDiNU (1830), as reported in Taml. 
400 ; 48 E. li. 183. 

772. Add. AunoUdion : Refd. L\nii e. Ibuiiber, 
1 1030] 2 K. li. 72. 

782. Add. Annotations: — Mentd. Hall v. Pirn 
(1927), 32 Com. Oas. 141; Patrick r. Uu.sho* 
British Grain Export Co., [1927] 2 K. H. 535 ; 
Riley v. Brown (1920), 08 L. J. K. B. 739; 
Dobell (C. G.) ik Co. r. liaiber A (lairutt 
(1930). 17 T. L. It. 00; lieih(>il ('luvton A& 
Jack Waller. Ltd. r. Oliver, [19301 A. C. 209. 

787a. — .1 - Except on points c>f practice, the 

Weekly Notes sliould only hu eAU^d an interim 
rt*i)orfcb of cases during the period requii*od 
for their publication in the Aatv Reports 
(.SWINFEN EAOY, j.). -Re SAllTirH SMTCLK- 
MENT, WiT.KiNS V 18.MITII (19U2), OS rejiortcU 
in [10031 1 Ch. 373. 


AniwtatUms : — Mentd. lie Brydone’H Hottlmt., Cobb v. 
Blackburuo, [190'1J 2 Ch. 84 , Boyce v. Wasbicugh, [1922] 
1 A. C. 125. 


789a. — .] — I do not think the Weekly 

Notes ought to be cited as authority on will 
cases (Lord Cozicns-Uardy, M.IL ). — He 
Howell, Re Buckingham, Lioginb v. 
Buckingham, as reported in [1016] 1 Ch. 241. 
Annotation $; — ^Mentd. lie Boetli, HatU^ntluy v. Cowgili 
(1917), 80 h. J. Oil. 270 ; lie Cliapman, Hales v. A.-G., 
11922] 2 Ob. 479. 
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Engusb iJO) Eupibk Digest Supflehent, 


JURIES. 


Part VII. — Juries of Issue and Assessment. 


81. Add. Annotation : — Mentd. Price v, Hilditcb, 
Ll9y0] 1 Oh. 600. 

99. Add. Annotations: — Generally, Mentd. B. v. 
Harris, [1027] 2 K. B. 687 ; B.t?. Noble (1928), 
20 Or. App. Eep. 191. 

292. Add, Annotations .‘—Mentd. B. v. Chesshire, 
Lucas & Bottom (1927), 20 Or. App. Rep. 
47 ; Statham v. Statham (1928), 46 T. L. B. 
127. 

292a. Necessity lor request or consent of 

defence.] — Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
lor the puipose of a discussion taking place, 
wlien the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
only at the request of, or with the consent 
of, the defence. — 'R. v. AndebsON (1029), 
] 12 L. T. 680 ; 21 Or. App. Rep. 178, O. C. A. 

296a. Death of Judge.] — Scmble : a judge has no 
jurisdiction to continue the hearing of a case, 
in which witnesses have been caJh>d in ct. 
in the course of a trial before tht jury & 
another judge. — O olbshill v. Mancuesteu 
C ouDN., 11028] 1 K. B. 770 ; 97 L. .7. K. B. 
229 ; 128 L. T. 637 ; 02 J. P. 37 j 44 T. L. R. 
258 ; 20 L. G. R. 124, C. A. 

296b. Communications to Judge — ^Right of counsel 
to inspect.] — Hobbs v, Tinling, Hobbs v. 
NoTTiNaHASi Journal, No. 804a, post, 

301a. ”■.] — Where a jury, before hearing 

all the evidence for the defence, finds a verdict 
for j)ltf., it 18 in the discretion of the judge to 
decide whether the jury should be discharged 
t)r whether the case should be continued 
before the same jury. — D e Fbbville v, Duj. 
(1927), 43 T. L. R. 431 ; 71 Sol. Jo. 430, 
C. A. 

JunotaitoH '—Reid. Hobbs r. Tinling, Hobbh tj. Nottingham 
Jomnul, [1029] 2 K. B. 1. 

303. Add. Annotation : — ^Montd. Ho Previllo v. 
Hill (1927), 43 T. L. R. 431. 

304a. Whether ground for new trial.] — In an 

action for libel pltf. set out in his statement 
of claim the alleged libel, & in a separate 


paragraph alleged an innuendo wliich 

S racticiuly repeated, but somewhat extended, 
statements in the alleged libel. Hefts, 
did not plead justification or fair comment, 
but paid 20s. into ct. in respect of the alleged 
libel as sufficient damages; they made no 
payment into ct. in respect of the innuendo ; 
A they gave notice tmder R. S. C. Ord. 36, 
r. 37, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse he was a man of imblemished 
reputation. Thereupon he was cross- 
examined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. C. Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal : — 
Held : (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pltf.'s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place ; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
direct^ to this effect ; (3) the jury should 
have been told that their intervention was 
premature, & they must hear the pltf.’s 
case to the end & be directed as to the 
issues they had to try ; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(6) Commimications from the jury to the 
judge should be shown to the parties’ counsel 
(per ScRUTTON. L. J.). 

While the better practice is for communica- 


PART 1. 

sa. Order granhnff — " Common " <n- 
adoertnUly xn^ertea — Amendment of 
order.lr-HcUl ; the order should bo 
amoadod by striking out the word 
“oozumou.” — B raijsuaw v. B. C. 
Hai'IU Tjunszt, X1027] 1 1). L. li. 098 ; 
38 B. C. It. 04.—CAN. 

PART VII. SECT. 2. 

72 ill. .1 — Accused, except 

ill cases of trial for high treason or 
misprision of treason, bus no right to 
inspoot tho jury panel — B. v. Baum 
(1927), 27 S. U. N. 8. W. 401 ; 44 
N. S. \V. W, N. ISO.— AUS. 


iiarl^oring a quantity of dutiable 
goods, to wit, spirituous liquors \tulaw- 
fully importcil Into Canada, of the 
Aalue of over $20U, when«on the duties 
lawfully payable imd not been paid, 
in ^ioluUou 6t Customs Act, Bouitnion 
Acts. 1907, o. 11. On the trial a 
number of jurors, previously sun.* 


inoned, w'ero absent, ic others were 
excused from serving 4c a new panel 
wus sunmtoued. Tiie original panel 
was nut discharged, but the names on 
both panels wore throw'n into one box, 
A tho jur), Impanelled for deft.*s 
trial, drawn from tiio names as so 
pomblniHl -//rW .• tlw effect of the 
legislation Acts of 1919, o. 7, s. 41, 
wiM* to gne tho trial judge authority 
to retain tlio panel summoned, & to 
Inoroaso tho number by additions 
thereto, & the objection to tho com* 

ra ■llou of tho Jury drawn for de/t.’s 
faiJocL— R. V. BufiUJiAN, 11828] 
1 D. L. It. 007 : »u& ytom. R. v. ScsifiJJL.* 
MAN, 69 N. S. R. 030.— CAN. 

PART VII. SECT. 5, SUB-SECT. 8.— 
0. (b) i. 

183 i. Jieved., 31 B. C. R. 228. 

PART VIL SECT. 6, SUB-SECT. 4. 
so. Several aetiona tried together.}— 
klvo ootlona were lurought by different 
pltfs. agaliu^ two dms. Sl were by 
consent tried tt^iiether before a fu(l«e 
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& jury ; — Held : the consent to try 
tho actions together did not give a 
right to more than four peremptory 
chttlienges on each side. — G av Co., 
Ltd. V. Thick, {1927} 1 D. L. R. 
1091 ; 00 O. L. R. 8.— CAN. 

PART VII. SECT. 6, SUB-SECT. 1. 

0 i. Panel xmproperly sum- 

moned,} — Pltf. in an action in a 
Pivislou Vt. required a jur}, pursuant 
to 8. 124 of IMvisiou Cts. Act. Tho 
clerk of the ot. summoned a jury, but 
not In the manner presenbed by the 
Act. Deft, objected & the Jud[^ 
disposed of tho difficulty by calling a 
jury from the body of the ot. The 
action was tried by the jury thus 
formed & judgment was entered lor 
pitf. upon the Jury’s verdict ; — Held : 
the judge had no power to deprive 
cither party of the right to have a 
trial by a jury qualffiea 8c stuumoned 
according to the strict requirements 
of the Act. — ^Folet V. KANaemsR, 
LlOftS) 3 D. L. R. 279 ; 64 O. L. R. 23.— 



tionfl from the jury to be shown to parties* 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge {per Sankey, L. J.). — Hobbs v. 
TiNiiNG, Hobbs v. Nottinoham Joxtrnai^ 
[1929] 2 K. B. 1 ; 98 L. J. K. B. 421 ; 141 
L. T. 121 ; 46 T. L. R. 328 ; 73 Sol. Jo. 220, 

327. Add, Annotation: — ^Befd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
H. B. 1. 

421. Add. Annotation : — Retd. Campbell v. Poliak. 
[1927] A. C. 732. 


423a. Jury finding verdict before all evidence 

given.] — D b Preville v. Dill, No. 301a, 
ante. 


423b. Jury Informed that defendant insured.] 

— Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft, is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at tlie expense 
of the party whose advocate has violated the 
rule. — Grinham v. Davies, [1929] 2 K. B. 
249 ; 98 L. J. K. B. 703; 139 Jj. T. 379; 44 
T. L. R. 623; 72 Sol. Jo. 303, D. C. 


448. Add. Annotatiom : — Mentd. Broome v. Agar 
(1028), 138 L. T. 098 ; Ijockhart v. IlarriBon 
(1928), 139 1.. T. 621. 
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472. Add. AnnotaHone : — Mentd. Aldridge t>. 

Wright. [1929] 2 K. B. 117 ; Vandorpant v, 
Mayfair Hotel Co., [1930] 1 Ch, 138. 

476. Add. Annotation : — Refd. Dow r. United 
British S.S. Oo. (1928), 139 L. T. 028. 

476. Add. Annotation : — Expld. Dow v. United 
British S.S. Co. (1928), 189 L. T. 628. 

548. Add. Annotation : — ^Mentd. Stumbles v. 
Whitdey (1929), 40 T. L. R. 37. 

568. .idd. Annotation : . Mentd. Jones v. (ireat 
Western By. Co. (1930), 17 T. I.. B. .39. 

571a. .1 — Whore an action for damages, 

based on a breach of a stntut/ory regulation 
made under Merchant Shipping Act, 1891 
(c. 00), was tried by a judge wiUi a jury, 
& several questions wore loft to the jury, 
which they answered -Held : as the ant^wors 
of the jury to the questions loft to them wore 
sufllcient to determine tiie case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the olTectivo 
<*Ruso of the accitlent, tVt the judge had 
thereby misdirf^ctod the jury. - 1)KW v. 
United British S.S. Co., I^td. (1928), 
98 L. J. K. B. 88 ; 139 li. T. 028 ; 17 Asp. 
M. L. C. 613, C. A. 

AnnoUttton * Retd. Sorvui* r. SuihIi^II (102U). L. J. K. IL 


PART VII. SECT. 10. SUB-SECT. 4. 
td. A gretmeni after further considera- 
tion for feta mimUea — No ground for 
setting oerdied cuide. ] — B abbt v. HctbbN' 
BTIEIN (N. B.), 11926] 1 D. L. R. 445.— 


PART VII. SECT. 10, SUB-SECT. 6. 

•e. Right to visit locus in quo privately 
— -rf* communirate result to fUlow- 
furi/nwn.] — Although a Jurrman Is 
entitled to apply to the subject before 
the Jury the general knowledge which 
each man Is supposed to have, ho ought 
not to attempt to infoim his mind as 
to the partieular facts of a case from 
outside sources. If he is personally 
acquainted with any material fact, ho 
should snhuiit to bo sworn as to It 
field : where u niattcr in dispute 
depended upon the condition of things 
existing at a certain locality, it was an 
Improper & irreguiar proceeding for 
some of the Jurymen to visit the 
locality privately. Sc a direction to the 
Jury that they were entitled to take 
into consideration wliat might be told 
to them by any of their fellows as to 
what they had seen & oliscrvcnl for 
themselves was a wrong direction. — 
Way p. Way (1I)2«), 2S b. Jl. .V. b. \V. 
315 ; 45 N. 8. W. W. N. 101.— AUS. 


PART VIL SECT. 10, SUB-SECT. 8.- 
B. (a). 

at. Discharge for miswnduct — Hovn 
vacancy made goodA — ^Whero a Juror 
misconducts himself, he should be 
discharged. Sc either a new Juror added, 
or the whole Jury discharged Sc a fresh 
Jury impanelled. Such furor may be 
taken from the persons present in the 
ct. room if there be none of the sum- 
moned Jurors present. — R kbati Mohan 
Chakavabty V. EMneBOR (1928), 
.1. L .R, 56 Calc. 160.— IND. 


■g. .] — Every judge has an In- 

herent newer to discheuge the Jut > for 
misconduct.- Abduu IIamiiid r. Km- 
PKKOK (1029), I. L. U. 56 Calc. 10.'12. 

IND. 

PART VII. SECT. 10, SUB-SECT. 8.— 
B. (b). 

q i. .1— The power given a trial 

Judge by King’s Dench Act, It. 8. >S., 
1020 (o. 30), s. 47 (1), to dispense ulth 
a Jury, although a Jury has boon claimed 
by one of the parties. Is one whieh 
should bo exercisod with Judicial dis- 
cretion, %.e., tho Judge must i^vo some 
good reason for iloprlvlng the party 
of bis right to a Jury.— BiA><>MAiutT v. 
Dunlop (Saak.), [1026] 4 D. L. It. 273 ; 
119201 2 W.W. 11.817.- CAN. 

? ii. Issue hft to Jury immaleruilA 

u an action against u police otliror 
for ahsault Sc battery. mollciouM prf>tiOcu- 
tion Sc maliciouH unest, tli< trial Judge 
dispenbod Mlth the Jury In tho trial 
of the claim fur assault Sc buttery. 
He also ruled that lu the trial of the 
elulnj for malicious prosecution It was 
Ills duty under Jud. Act, 11. H. 0. 1011, 
c. 56. 8. 62, to decide all questions both 
of law Sc fact as to the exlsttuioo of 
reasonablo Sc probable cause ; Sc bo said 
tiiat the Jury would l>o called upim to 
try only tho Issues as to maiit'e Sc 
damages. A Jury was then called Sc 
sworn Sc the tml proceeded. The evi- 
dence being closed, 6c the Jury having 
retired, the trial Judge gave Judgment, 
dismissing the claim for assault. Sc 
finding that there was reasonable Sc 
probable cause for tho prosecution. 
He also held, on the facts, as a matter 
of law, that there was no foundation 
for the claim for malicious arrest. Ho, 
therefore, dismissed the whole action 
Sc discharged the Jury : — Held ■ having 
regard to Jud. Act, R. H. O. 1027. 
c. 88, SB. 54-57. 63, the trial Judge hud 


a dlseri'llon to «I1 him nse wilh 1h«' Jury, 
Sc IiIh ilmcretUm was piuiH tl\ oxetelsed. 

Owj:nh r Maui inoai i , |I02H| 4 
1). 1.. II. 1M2; 63 O. I.. it. H7. CAN. 

PART VII. SECT. 13. SUB-SECT. 1. 

460 11. .J -Maym C'ahb V . 

I>IIK8(’0TT (1925), 52 N. 9. 11. 272.— 
CAN. 

PART VII. SECT. 13, SUB-SECT. 3.- C. 

63611. .) MoTavimu Rhoh. 

w. IMVI.I.U (li. (J.), [10201 4 I). L. K. 

CAN. 

PART VII. SECT. 13. SUB-SECT. 4. 

651 I. Special rrtailrr Statement of 
reasonsA -Held: tho reusoiis could 
not be ignored. — HTr-rroN v. Smith, 
[1927] 3 1). L U. 1008, (10271 2 

W. W. U. 481 ; 38 B. tl. It. 455. -CAN. 

PART Vll. SECT. 16. 

671 li. .]- If ttu answer 

given by a Jury to a quostlon is not 
clear or suflldently explanatory, it is 
a proper courso tor Uie trial Judge to 
ask thoin to retire again & answer such 
supplomoutury (luostlons as may b« 
sunmitted to them for tho purpuso of 
further oluoidation. — UATTKitHON v, 
Habkattjtewan CfiBAMimT Co., Ltd., 
[19211 3 W. W. R. 564 ; 62 D. L. it. 
387 ; 14 Sosk. L. U. 544.— CAN. 

671 lU. .1— Where a Jury 

has given a ircncral answer to a 
quostlon Sc has been sent hack to glvo 
a more definite answer 6c docs answer 
more doflnitoly, tho lost answer is 
its real answer Sc the one which must 

S ivem. — B arlow v, Canadian I'aoifio 
T,. 11920] 2 D. L. 11. 956 ; [19261 
2 W. W. R. 11 ; 31 Can. Ity. Cos. 
414: 35 Man. L. K. 517. -CAN. 
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LAND IMPROVEMENT. 

Part I. — Apart from Statute. 

14. \r}<L innoiaiiofi /Is io (2) Apld. i?r.Tacquefl HottloYl Estetes, 2 Th. 418. 


Part III. - Under Settled Land Act. 1925. 


72a. .] — Re Sherborne’s (Lord) 

Settled Estate, No, 79a, post 
79a. Authorised improvements — Improvements 
executed before Settled Land Act, 1025 
(c. 18).] — (1) A tenant for life of certain 
settled estates had expended on the settled 
property large sums of money for improve- 
ments, repairs k, other works. Among the 
items of ('xpcnditure so incurred were certain 
eU'ctric light installations to the mansion 
house & the erection of batteries. These 
particular works had been carried out before 
the coming into force of above Act, & were 
thi^refore not “ authorised improvements *’ 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of capitel, although 
under the now Act of 1025 they would be 
‘ ‘ authorised improveraenta. * ’ On an applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
— Held : notwithstanding the fact that those 
works were executed prior to above Act, 
there w^, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capi^l moneys ; & Cfiusequently as these 
particular items were “ authorised improve- 
ments ” under above Act, they could be 
repayable out (if capital, noWithstanding 
the lact that they were incurred on works 
executed before Jan. 1. 1920. Having 

regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2 ) The tenant for life having further claimed 
that he should bo repaid a proportion of the 
proceeds of sale of a part of the settled land, 
ior tenant right valuation, on the ground that 


by his careful management before the sale 
he had enhanced its value : — ffeld : such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it. — Re Sherborne’s 
(Lord) Settled Estate, [1929] 1 Oh. 346 ; 
98 L. J. Oh. 278 ; 141 L. T. 87. 

Annotation :—Retd. Jtr Jacques Settled Estates, [19301 2 
(’h. 418. 

79b. Electric lighting.] — Re Sherborne’s 

(Lord) Settled Estate, No. 79a, ante, 

79c. .] — Re Weld-Blxjndell Estate, 

Mowbray (Lord) v, Wbld-Blundbll 
(1929), 73 Sol. Jo. 686. 

79d. .] — In 1019 the tenant for life of 

settled land effected the installation of 
electric light in the mansion house & adjoin- 
ing cottages, which had previously been lit 
by oil lamps. The cost of the installation 
was paid by the tenant for life out of his own 
money. The tenant for life now asked the 
ct. to authorise the trustees of the settlement 
to apply out of capital moneys the cost of 
the installation, the amount of such cost to 
be repaid to them out of the income of the 
settled land in fifteen years from the date of 
the order in half-yearly instalments : — Held : 
the improvement being one that would have 
had to be made sooner or later, the order 
asked for should be made, repayment to be 
made by twenty half-yearly instalments, 
whereof the first must be regarded as having 
fallen due on June 30, 1920. — Re Jacques 
Settled Estates, [1930] 2 Oh. 418 ; 99 
Js, J. Ch. 634. 

88. Add, Annotations : — Consd. Re Smith, Vincent 
V. Smith, [19301 1 Oh. 88. Refd. Re Whit- 
aker, Booke V. Whitaker, [1929] 1 Oh. 662. 


Part IV. — Under Private Improvement Acts 


216a. When effective.] — An improvement rent- 
charge imposed on land within the improve- 
ment area under Jx>ndon County Council 
(Improvements) Act, 1899, s. 61 : — Held : 
not an effective chai'ge on the land until 
after a resolution of the council approving 
the assessment, notwithstanding that the 
improvement its^ had been completed at 
tm earlier date ; & if the land was contracted 


to be sold free from incumbrances, after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement rentcharge. — 
Re Fabrer k Gilbebt*b Contract, [1914] 


1 Oh. 126 ; 83 1.. J. Ch. 177 ; 110 L. T. 28 ; 
68 Sol. Jo. 98, 0. A. 


PART VL 

»d. By tooofeeo/CVotim Zand --Basts 0 / o«(WMm«ta.]--HiQULANO wSasKRTl 1900), 38 0 . R. 871.-~OAN. 
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LAND TAX. 

12. Ad^ Annotaiiofi 1, R. Comrs. t>. 116. Add. Held. Parr v. A.-G., 

Fortti Conservancy Board, [1929] A. C. 11026] A. 0. 239. 

122. Add. AnvoUd\m\ : --Rsfd. p]lder r. NoHhcott, 
11030] 2 V\\. 422. 

SECT. 4, SUB-SECT. 4. — Jowbtt v. Fbdbhal Taxation i Itf Lavi> Tax Arrra, Wimom'h Oasb. 

h i, in ascertaining unimproved Comr. (1926), 38 O. L. U. J25.— AUS. 11927] V. L. K. 399 ; 49 A. I*. T. .'14; 

value — Ciond held under Croum leases.] h il. Licensed premises.]— 1 [1937) Arffus L. R. 338. — AUS. 
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Cases 1— 47(hi, 


English and Empire Digest Supplement, 


LANDLORD AND TENANT. 


Part I. — Relation of 

1, Add. Annotation : — Refd. Oakley v. Wilson, 
ll«27j 2 K. B. 279. 

20. Add. Annotation: — Mentd. Hart v. lliversdale 
Mill Oo., [1928] 1 K. B. 176. 

90. \dd. Annotation : Mentd. Fuel Froiioiiiy 
(V)., Ltd. r. Murray, [19.20] 2 (Ti. 92. 


Landlord and Tenant. 

182. Add. Annotation : — ^Refd. Tayl<n* v. Twin- 
berrow, [1980] 2 K. B. 16. 

230. Add. Annotations: — Apld. Weld v. Petre, 
[1929] 1 Ch. 33. Refd. Barratt v. Ricliardson 
& Cr-sswell, [19.20] 1 K. B. 08(i. 

243. Add. Annotation : — ^Mentd. Anderson v. 
Equitable Life Assce. Soc. of United States 
(1926), 134 L. T. 667. 


Part II. — Agreements for Lease. 


296. Add. Annotation : — Mentd. Newman v. Slade, 
[1920] 2 K. B. .228. 

330a. .] — Doe d. IIahtino.^ Wateks (1860), 

16 L. T. O. S. 213. 

362. Add. Annotation: — As to (1) Refd. Franco- 
British Ship Store Oo. v. Compagnie des 
Ohargeurs Pran^aise (1926), 42 T. L. B. 736. 
368. Add. Annotations : — Consd. Todd v. .Tones 
Bros., Ltd. (1930), 15 Tax (^is. 390. Refd. 
Keppel V. Wheeler, (1927] 1 K. B. 577. 

374. Add. Annotation : — Mentd. Pranco-British 
Ship Store Oo. v. Oompagnie des Ohargeurs 
Prancaise (1026), 42 T. L. R. 736. 

381. Add. Annotation : As to (1) Refd. Hlay v. 

Pollard Morris, 11 930] 1 K. B. 628. 

390. Add. Annotation : Refd. llawkesworlh v. 

T'urncr (1930), 46 T. J.. It. 389. 

396a. Letter purporting to enclose engross- 

ment — & engrossment.] — A prospective lessee 
having orally agreed to take a lease from a 

R ‘ctive le-Sflor, a draft lease embodying 
r‘ins was approved by their respective 
solrs. By arrangement the engrossments of 
the lease Sc (jounterpart wore then prepared 


by the lessee’s solrs., who subsequently wrote 
to the lessor’s solr. purjioriing to enclose the 
engrossment of the lease for his signature, Sc 
saying they had written to the lessee Sc 
expected to exchange parts shortly. By 
mistake the engrossment oi the counterpart 
was enclosed to the lessor’s solr., & the 
(mgrossment of the lease to the lessee, who 
subsequently delivered it to the lessor’s sohr.’s 
messenger in exchange for the engrossment 
of the counterpart-. Shortly after this the 
lessee, relying {inter alia) on Stat. Frauds, 
repudiated lire oral contract : —Held : the 
lessee’s solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sutYicient 
memorandum of the oral ctmt ract. — Hokneii 
V. Waekeb, [1923] 2 Ch. 218 ; 92 L. J. Ch. 573 ; 
129 L. T. 782. 

444. Add. Annotation : — Refd. l*Tc\man v. C’orbeit, 
[1930] 1 Ch. 672. 

463a. .] — Boweus v. Cator (1798), 4 Vos. 91 ; 

31 E. R. 47. 

470a. .] — Pltf. agreed to let certain premises 

to deft, for seven years, but no lease was 


PART I. SECT. 2, SUB-SECT. 2.- A, 

29 i. Deflnxiiwi —Suhstitulwn of loud- 
lord hi/ AKonuuoiit Ih not a 

laoio agiDomont in favour of a llilid 
jiarty lo pay ronl, but hon been dolmotl 
aH the act of tenant lu pulling one 
jxThOii in the plaxjc of another as Idb. 
landlord. — .U jokndua Lat. SAimAU r. 
Moiifhu Thandua S\nrnK (1UH8), 
I. h. K. .'i.'i Culc. 1013.— IND. 

PART I. SECT. 2, SUB-SECT. 2.~B. 

■a. Under clause m agreement for 
sale.) — In dooidlng whet her on attorn* 
ment clause in an agreomont for tho 
sale of laud oroatod tho relationship 
of landlord & tenant between the 
vendor & the purohaser tho ot. has to 
determine whether tho parties Intro- 
duood the clause bond fide, 8c this 
(mestion must bo detonnluod on the 
clrouniBtanooB of the portieiUar case. 
Although tho foot tliat the rental 
reserved is fluctuating Is not usnally 
of much point, yet it la a oiroumstanoe 
to be considered. — B loomakrt v. 
Ditnlop, 11927] S D. L. 11, 57 ; 11027] 
1 W. W. It. 1014 ; 21 Sask. L. 11. 424.— 
CAN. 

PART I. SECT. 3, SUB-SECT. 1.— A. 

68 *xvi. .] — VRRTANNfaS V. 

Robinson <1927), I. L. R. 5 Ran. 


427.— IND. 

63 xxvii. .] — McDonald 

V. ABnuoKLKS (1889), 22 N. S. It. 67.— 
CAN. 

63 xxviii. .] — Brock v. 

Bknnrss (1808), 29 O. R, 468.— CAN. 

63 xxlx. — .] — In an action m 

eject inent by a landlord who put tho 
tenant Into poBsessiou, tlio tenaiit Is 
estopped from denying tho laudloitl’s 
title at the point of time of the demise, 
tr further caiuiot put forward In defenctj 
any adverse title lo a portion of tho 
deinlbcd pix'UUseH ucqmn'd by him 
during tho tenancy. Tho estoppel 
operates in the cuho of a tenant uho 
nnuains in posscasioii even after the 
(urniiuation of Uic tenancy by uoUco to 

3 ult. — MujiBAit Rahman v. Istm 
URATI (1928), I. Lr. R. 56 Cal. 15.— 
IND. 

sb. Lessor unincorporated society .] — 
Where on unincorporated society is, 
tlirough its duly olt'cted officers, in 
possei^on Sc enjoyment of land &: 
through them makes a lease under 
wliich the lessee enters, the principle 
of estoppel iM hetvsoou landlord & 
tenant applies to preclude tho lessee 
from denying the stat\ib of tho society 
to make the lease ic disUvdn there* 
under. — Canada Morning Nkwb Co., 
l.m, 1*. Thomiwn. 11929] 2 D. L. R. 
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114 ; J W. W. B. 548 ; 41 B. (’. Jt. 21 ; 
rers(f., IJ928J 4 D. B. H. <528 ; 3 \V . W . It. 
3.'> ; 4(5 B. C. R. 2.10. CAN. 

PART I. SECT. 3, SUB-SECT. 1. E. 

1541. Whether tenant estopped TVh ik 
po’.Bissxon reianud — After expiration of 
iinanvu.] In an action in eji*ctmont 
by a landlord who put tho tenant Into 
possession, the tenant is estnpiwd 
from denying Iho landlord's title at 
the point of time of tho demise. Sc 
further cannot put forward in defence 
any' adverse title to a portion of the 
demised prcjulaes acquired by him 
during tho tenancy. The estoppel 
operates in the case of a tenant who 
remains in possession even after the 
termination ot the tenancy by notice 
to quit. — ^M ujibar Raiiman r. lauB 
SmiATi (1928), 1. L. R. 56 Culc. 15. — 
IND. 

PART I. SECT. 3. SUB-SECT. 3. 

sd. Lease by life tencmt to reversiemer — 
Until death ojfle^or .] — A lease by a life 
tenant tw a term certain to the 
reversioner, containing a covenant by 
tho lessee to pay rent to the lessor, ** her 
heirs Sc ossurn^," does not estop the 
lessee from snowing that ho has become 
owner on the lessor^ death. — T iiatcusir 
V. Bowman (1889). 18 O. R. 265.- CAN. 
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ever granted. Deft, entered into possession, 
dc subse<iu6ntly, with pltf.’s consent, assigned 
his interest in the agreement & premises. 
Before the expiration of the terra pltf. com- 
menced an action against deft, for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment : — Held : specific performance of the 
agreement could have been granted & the 
action was therefore maintainable. — G ilbey 
V. COSSEY (1912), 106 I 2 . T. 607 ; 50 Sol. Jo. 
.‘1G3, D. 0. 

472a. .]— Anon. (171S), 2 Eq. (^as. Abr. 

48 ; 22 E. R. 42, L. 

499. Add. Annotation : — Refd. Rve v. Purcell, 
[1926] 1 K. B. 440. 

601. Add, Annotation : — Refd. Rye v. Purcell, 
[1920] 1 K. B. 446. 

503a. .]— Allan v. Bower (1700), .3 Br<>. 

O. C. 149 ; 29 B. R. 459, L. 0. 

JiijwtotUms Distil. Proclie v. St. Paul (1791), 1 Vos. :52G. 

Refd. Clayton r. A.-(l. (IS.'U), 1 Coop. icmj}. Cntt. 97. 

547. Add. Annotation : — Consd. Eadios’ lb>si(‘ry 
& Underwear u. I'arker (1929), 16 T. J^. R. VA. 


568. Add. Annotation Aft to (2) Distd. Borman 
V. Grimth, 119301 1 Vh. 103. 

600. Add. Annotation : —Held. Terb.ay Hotels v. 

Jenkins, i 1927] 2 Oh. 225. 

605. {dd. Annotation: -Mentd. Nwile v. Merreti 
(1930), 70 h. .!(). 95. 

637. Add. Annotatioji : — Apld. Curtis Motfat, Ltd. 

V. Wheeler, [1929] 2 Oh. 224. 

639. Add. Annotation : —Aft to (2) Apld. Curtis 
Moffat, Ltd. r. Wlusder, [19291 2 Vh. 224. 
647. Add. Annotation : Mentd. (ii'juO r. E<lr»u)tul- 
soii (1930), 143 L. T. 719. 

834. Add. Annotation : — Refd. York Glass Co. v, 
Jubb (1925), 13t L. T. 36. 

845a. Failure to perform condition precedent.] 

— FiH(’HEU V. KAMALA NAK’KEII (ISOO), H 
Moo. Ind. App. 170; 2 L. T. 9J ; S W. R. 
655 ; 19 E. R. 105, \\ V. 

.iuntyiotimut : — Mentd. Hum Conmar ( 'ooiidn.) (’ (Mmiulrr 
CuiOo Mooketjet' (1S7(>). ii -Vpp. C»is. KS(i ; Hr (’iiuihrinn 
MlniuK Co. (ISS‘2), 48 L. T. II J : OrailliUiHrli r. Mi'SV(lu,-aO* 
(18S;0, II Q. O. 1). 1 ; Oflllsh c»>.h OumM vi»rs 

t\ Lamson Ston* Si*rvlra Co., I, til,, lIlKiS] I Iv. 0. lOoii. 

864. Add. Annotation : Refd. Hr Gough (1927), 
71 Sol. Jo. '170. 


Part III. — Leases. 


929. Add. Annotation - Mentd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. .533. 

981. Add. Annotation: -Refd. PalineV r. Crone 
11927] 1 K. B. 801. 

1082a. .) - DOf'K V. HitAODYLT. (1821), 

M‘Cle. 217 ; 13 J»nco, 455 ; H7 L\ R. 1017. 

.4 tin oUif ions : -Folld. Doe (1. Kettle r. liowin (isao), 10 It. 

O. 07.3. Mentd. Darby r. Harrin (JSG). 1 Q. It. sp.-, ; j 
J)yer v. (trceti (1847), 1 Kxeb. 71 ; Ifr Mackenzie, AV p. I 
Hertfordshire Shcriir. flSODJ 2 g. Ji. r.G(J. 

1195a. .] Sl’i^SEX (Coi'XTESH) r. Wkotii i 

(1582), Cro. Eliz. 5 ; 78 E. R. 272 ; stdt nom. | 
Sussex (Coun'I'Ess) A Worths Case, 4 Leon. | 
05. j 

1197a. — -.] -SuofOMB e. Hawkins (1612), Velv. I 


222; 80 L. IL 115; itnh nom. Siiecomu r. 
JKwkins, Cro. Jnc. 318. 

Jwnotofnms .• —Consd. Hcmtv' r. Whitn tH>(>2), O. Orbljr. 82. 
Refd. Miin r. Itayllos (IGTIO. KrtHMn. K. 0. :H0 ; Wniti'r 
r. Lovoday (l<»!>7), 1 (/oni. :{7. 

1225a. - - - .] A\o.v. (1553), Rro. N. C. 

9.5, pi. 437 ; 73 E. IL 805. 

1258. Add. Annotation : Refd. Mam-liesler ( 'orpn. 
r. Audenshaw C. tV Di^nton U. 1I92H| 
(;ii. 763. 

1295. Add. ( daiion : tub vom. R. v. J Fasti NOS 
Pooit Law Union Guardians, 13 M\ 362. 
1313. Add. Annotation : Retd. 3’hn1oI‘ v. 'Pwin- 
herrow, j 1930] 2 K. R. 10. 

1355. Add. Amiotalioft : —Rofd. Lowthor??. ClilTord, 
[1927] 1 K. B. 130. 


PART II. SECT. 4. SUB-SECT. 2. - 
C. (a) ii. 

472 i. Uyuihrr pari perjormaner 
Entry d’ expuuitiurc u-ith ucqnieseetu'r 
of lessor.] \\’h(»iv thaw was a parol 
atn’ocincnt betwoen pitf. tc deft, to 
the efTect that. would grrant a 

penuanrut lease to deft, in respeet 
of a piece of land. & where no Iooho 
was either executed or rcffistercd, 
but deft, was put Into possc'SHion 6i 
or(‘ctcd structnifs thereon to pltf.’s 
knowlcHlfife, wh<*ro it appeared Hint 
must hovo realised that deft, 
would not have eonstruot-cd the same 
imlesB ho W’as asmm-d of the possesbion 
of a permanent r!i?ht in the laud, it 
that it the intention of pltf. was nut 
to jfnuit such a lease It migrht roasfm- 
ably be cxpeet<<d that he would have 
objected to the construction of such 
a buildiuK ’—Held : in a suit of eject- 
ment by the lessor, deft., not bavintr 
obtained a lease In conformity with 
Transfer of Property Act, s. 107, read 
with Roglstration Act, s. 49, could 
resist ejectment only if the case could 
be brouffht within the range of one or 
other of those principles of equity 
which have been held to apply to this 
country.' -Ariftc, JaduNath Majum- 


I»MI ai)28), r. L. K. Calc. lOlMl 

IND. 

PART II. SECT. 8, SUB -SECT. 1. 

C. (a). 

sf. Eahiatiori of furnilnrc.] VV'AI.KI.K 
r. Keli.Y (1 871), at C. V. 174. CAN. 


PART II. SECT. 8, SUB-SECT. 1. 

F. (p). 

814 ii. — - Jtiffht of jjarty to vxtirr 
ronditiov in his fnroitr.]- VaUamoust 
Theatueh, I^tp. r. Hua.vuenhekuek, 
(192SJ 4 D. L. R. .'•73; (12 <). L. Ii. 
579.— CAN. 


PART II. SECT. 8. SUB-SECT. 2. - 
A. (0). 

p i. To set off monry jsnd under 

ayreement against damages.] On the 
breach of a contract, forfeiture does not 
attach, in the abs<>nce of a stipulation 
therefor, to money handed over, not 
as a deposit to bind the bargain, but 
merely os a part payment under the 
contract; but the party to whom tho 
money was paid is entitled tu have set 
off, as against the claim for the return 
thereof- whatever sum ho may l>o 
entitled to as flazuages for th<* broach.- 
Rno Chow t». BAiJ'orn. (19281 3 
D. L. iC tm ; I1928J 2 W. W. it. 158 ; 
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22 Sa-ik. I.. H. 558. CAN. 

PART III. SECT. I. SUB -SECT. 8. 

8g. Vuituorpnrufril iKuly - Effu't of 
leanr to. 1 A lease r’annot be iiia<lo to an 
nrilncorporaled body by name, & any 
allernpt tf» d«* ho Is nugatory. 'I'he 
iihmiHt f*lT(‘et that <*aii be given l(*«ueh 
an atteinptod leMKO- is to < onstruo it. 
HH a lease to the inonibers of Ibe body 
UH Iho niejnl»orHhlp existed at the date 
of the ugioeinerit.' -H^^I>n^-oN r. 
TolOiNTO (lli.Nf.MAf, 'J’nisi-v i'ourK., 
(19281 3 i). Ji. Ji. 411; 52 D. L. H. 
:wx- CAN. 

PART III. SECT. 2, SUB-SECT. i. 

972 V. - - .J WiiUAMS Ma< iiim 
Uo. OK WiNNii’i-o, Ltd. v . Winnu*eo 
Storauk, I/ri;. (Man.), (I920J 1 

D. (i. J{. 1197; (iy2«) 3 W. W. II. 
461; mw/.,|1928J I D. Ii. ii. 12; (1927J 
3 W. W, H. 0G5. 

PART III. SECT. 6. 

n i. - ~ ftiuhts, Uhtrlit H. 2 >riviUors 
<4* upporlcvanns.**] to push 

tho right to advert Iho premises by 
iiienriH of a man Ktanding with an 
udvcrtiwmont board at the entrance to 
an arijude.- HKMtv, Lth. r. M’Hiaim , 
[192<5J N..14 4. IR. 



Cases l37Sa~l688a. English and Empirs Digest Supplement. 


1372a. Destruction of premises — ^By fire.]— 

Deft, demised to pltfs. for three years a 
piece of land with a factory on it, &, pltfs. 
were to keep tlu‘ inside of the factory in 
re])air. The aj^rcement said nothing as to 
the repair of the outside ^ as to insurance, 
but gave pltfs. an option of purchase during 
the term. Deft, insured the factory against 
fire, on the occurrence of a fire which 
almost completely destroyed it, he received 
coinijensation from the insurance co. Pltfs. 
Ihen gave notice of the exercise of their 
option of purchase & paid a deposit, but 
(left, declined to reinstate the walls & roof. 


& alleged that in exercising the option pltfs. 
had to take the property as it was. In an 
action for a declaration that pltfs. were not 
bound to proceed with the purchase, deft, 
counterclaimed for specific performance : — 
Held : since at the date of the exercise of the 
option pltfs., to the Imowledge of deft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
pltfs. were entitled to a return of their 
deposit, & the counterclaim for specific 
performance failed. — London Holeproof 
Hosiery Oo., Ltd. v. Padmore (1928), 44 
T. L. R. 499, O. A. 


Part IV. — Underleases. 


1469. Add. AnnoiaHon: — Refd. Melzakc. Lilienfeld, 
[1926] Ch. 480. 

1470. Add. Avnoicdiom : — As /o(2) Apld. Flexman 

( Vu'bctt, 1 1930 1 1 ('h. 072. Refd. Melzak v. 
Lilienfeld, [1926] Oh. 480. 

1514. Add. CUationa: — 95 L. ,T. Oh. 305: 136 
L. T. 146. 

1526a. Underlessee of sub*term In mort- 

gaged premises — Covenant for further assur- 
ance in mortgage — Underlessee entitled to 
conveyance of legal estate — ^Law of Property 
Act, 1025 (c. 20), Sohed. I., Part II., paras. 3, 
6 (d).] — ^A. in 1926 had become entitled to a 
sub-term in certain mortgaged leasehold 
premises ac(|uired by purchase by a pre- 
decessor in title from a mtgee. The orifpnal 
mtge. was made in 1848, Ac contained a 
covenant by the then mtgor. with the then 
mtgee. his cxors. administrators & assigns 
{inter alia) for further assurance of the 
nominal reversion in the three outstanding 


days in the head lease, thereby mortgaged, if 
required. In the head lease were certain 
covenants by the lessee for repair of the 
premises. The freehold of the demised 
property ultimately became absolutely vested 
in pltf. for an estate in fee simple. A. had 
gone into possession of the mtged. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that 
there had been a breach of the covenant to 
repair contained in the head lease A claimed 
(inter alia) damages against A. It appeared 
that the nominal reversion in the head lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him Ac pltf., he could be held liable 
under the repairing covenant contained in 
the head lease. It waa alleged, however, by 
itf., that having regard to the fact that A., 
y reason of the covenant for further assur- 
ance contained in the mtge., was a person 
entitled to require a legal estate to be con- 


PART III. SECT. 12, SUB-SECT. 1,— 
B. (a). 

1373 I. Prcavvipiion of eTeraHr.] 

rM(UA(’ V. hi’OTI, OAIIUAO ElU K 

(1872), 22 C. P. 551.— CAN. 

PART III. SECT. 12, SUB-SECT. 1.— 
B. (b). 

a i. -.1 -An tiinvorapiit to leaser 
miKio botvwen dofl. as loHHor A pltf, »ib 
loHBoo oontalnod an option to j)urobaBt‘, 
of whicli tho followiux ai'o mutorinl 
portioiiK : “ A? it is hereby doolaTod & 
nprood that if the Iobhco at any Uiue 
prior to the expiration of the term 
horohy jjrrantod ahall iflvo to the Uwhor 
one inontti'a notioo in wrltliy? that ho 
doali’oa to pnnduiat^ the freehold of tlu 
said land horohy demised the lessor on 
or before the expiration of such notioe 
will . . . transfer the said deiniaod 
premises to t he Jessoo,” <»tc. Tho notice 
of his desire to exercise tho option was 
fflvcn by pltf. to deft, on Nov. 27, 
Jt»28. The tenu of tho lease expired 
on Doo. 1, 1928 :-"//< W: the option 
i<eqnired for its exercise that one 
month's notice thereimdur should bo 
g-lvon at a time to expire within tho 
term of the lease this oouditiou. 
which must be striotly oonst^od, not 
bavins boon complied with thoit^ was 
no hindinK contract of sale. — Gardinku 
r. KUUX, 119291 N. Z. L. P. 697.— N.Z, 

PART III. SECT. 12, SUB -SECT. l.—C. 

gr i. *• HaUtnce to be 

arraimnl. ”] - -An option ivlven the lessee 
of a liotel to puTouaso^lt within a year 
for $45.()t)0- 115,006 cash & '^the 


balance to bo arrongrod,” held to bo 
nru'Tifoitjcable bocanse inoomploto.-- 
MrSoRLBY a. Murphy, [1928] 4 D. L. Ji. 
790; 119281 3 W.W.U.589; 40B.C.R. 
403, ajfd. sub nom. Murphy r. Mc'- 
SoRi.KY Sc Prince Edward Hotels, 
Ltd., [1929] 4 D. L. K. 217; S. C. 31. 
512.— CAN. 


PART III. SECT. 13. SUB-SECT. 1. —A. 

sk. irc7ni8es no longer available for 
purp(t6e^ eontemplated .] — A fishoiy co. 
wore tlio tenants of salmon llsidug'h 
under a lease for nineteen fishing 
seasons. During: tho currency of Uio 
lease, the I*roHldent of tho Air Council, 
acting under statutory powers, made 
bye -laws convertlniif tho grreater port 
of the area occupied by tho lishlngs 
into a dangror zone for the purposes of 
ourial gumiery & bomblnir practice. 
The bye-lawrs provided that piuotlcc 
would take plaot' within the zone fom* 
days a w(»ek throughout tho year, & 
that, during praclioe, no person might 
enter the zone, or bring thereon any 
vohiolo, animal, vessel, aircraft or 
thing, 8c penalties wore imposed for 
oontrovenuons of the bye-laws. The 
olEect of a due observance of these 
bye-laws would be to render the flahings 
incapable of possession for the purposes 
of the lease, 8c although bombing 8c 
firing practioo had taken place only on 
a portion of the days reserved, the 
fishery oo. had not attempted, since 
the bye-laws were promulgated, to 
exeraise their right of fishing. In an 
action by the fishery oo. agidnst tiieir 
landlord for declarator that they ^re 
entitled to abandon the lease ; — Held .* 

1002 


as the oflect of the bye-laws was to 
cause total eviction from tho fishings, 
the landlord could no longer maintain 
the pursuers in possession of the sub- 
jects of tho lease, as he was bound to 
do, &, aocordingly, pursuers were 
(mtitled to abomfon tho lease. — Tay 
Salmon Oo. v. Spbsedie, 11939] S. O. 
(Ct. of SosK .) 693. -SCOT. 

PART III. SECT. 13, SUB-SECT. 2. 

si. Terms iniroduced differing from 
terms of eugreemetd — Ijease execute 
under order for specific performatweA — 
Where a lease has been executed under 
an order of ct. for the speolllc per- 
formanoo of an agreement, the party 
obtaining such lease is not estopped 
from proving that conditions 8c 
oovonants have been Introduoed Into 
It different from those which wrere 
contained in the original ag^ement. — 
Freeman v. Kenny (1817)> 1 Nfld. 
L. R. 3.— NFLD. 


PART IV. SECT. 8, SUB-SECT. 1. 

1485 ill. .Jh-BSUOT Lal SXAl. 

«. Bbnarasioab Kuandblwal (1927), 
I. L. R. 54 Oalo. 948.— IND. 

1436 Iv. .1 — Under Transfer of 

Property Act, 1882, having regard to 
B. 105 Sc 8. 108 (i), im underlease for 
the entire residue of the under leasOT'e 
term operates, in the absenoe of a 
contract to the contrary, as an under- 
lease, Sc does not. as ordinarily under 
EngUsh law, oemstitute an . ^ 

of the lease. — Hunbiuj «. BxjroT juai. 
Seal (1929), 57 L. R. Ind. App. 114, 
P. O.— INO. 



Vcds. ZSX. ft JDQOL— UiidI<Nd and Tena^ 16S6a— 1810a. 


veyed to or otherwise vested in him ** under 
Law of Property Act, 1926 (c. 20), Sched. I., 
Part IL, para. 3, such leffal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part IT., para. 0 (d), & rendered 
him liable on the repairing covenants con- 
tained in the bead lease : — Udd : on the facts 
of the case, A. was liable by reason of the 
operation of Sched. I., Part II., paras. 3 ^ 


6 (d), as a person entitled to require a legal 
estate to be convoyed to or otherwise vested 
in htm ; A;, fuitlier, that ho had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendinimt) Act, 192(> 
(c. 11), enabling persons to disclaim the vesting 
of any legal estate affected by onerous 
covenants. — P bachy r. YOUNO, [1920] 1 
449 ; 98 L. J. Oh. 237 ; 110 L. T. 008. 


Part VI. — Licence. 


1598 . Add. Annotediona : — Mentd. Kursell v. Tim- 
ber Operators A: Contractors, [1927} 1 K. B. 
298 ; lU Wait, [1927} 1 Ch. 000 ; First Russian 
Insce. V. London & Lancashire Insce., [1928] 
Oh. 922; The Penelope, [1928} P. 180; 
Jiiay V. May, [1929] 2 K. B. 386; r. 

Cohen (1929), 40 T. L. R. 121. 

1609 . Add. Annotation : — ^Refd. Peoch r. Heqt 
(1930) 99 L. .T. K. B. 637. 

1611 . Add. Annotation : — Retd. New lavoriMiol 
Eastham Ferry & Hotel ('o., Ltd. r. Ot«‘aii 
Accident & Giiarant/CO Corpn., l^td. (1929), 
142 L. T. 319. 

1643. Add. Annotatwn .-—Reld.L. C. C. v. Hackney 
B. 0., [1028] 2 K. B. 688. 

1660. Add. Annotation .‘—Retd. Chaplin v. Smith, 
[1920] 1 K. B. 198. 


1657. Add. Annotation Reid, .lohnson r. Clarke, 
[1928] Ch. 847. 

1682. Add. Annotation : Retd. “^sager r. Hi it ish 

Broadcasting Co., (1927), 07 L. .1. K. H. 261. 


1690. Add. Annotedion :~^Mentd. r 4 agnn Nn\ ig it ion 
Co. V. Lambeg Bleaching, Djcnig Ac Finislimg 
Co., [1927] A. C. 22 ' 

1694. Add. Annotation : -Consd. O’Cedar r. Shuigli 
Trading Co., [1927] 2 K. H. 123. 

1705. Add. Annotation : ~ Refd. .lohnson v. (laike, 
[1928] Ch. 817. 

1711. Add. Annotation Retd. Salisbury House 
Estate V. Pry (1929), 98 L. J. Iv. H. 722. 


1728. Add. Citation:— 2 O. L. U. 1449. 

1758a. 0 —Hunt v. CoiJaON (1833), 3 Moo. A H. 

700. 


Part VII. — Premises Included in the Demise. 


1783a. Garden not Included.]— -A non. (1601), 

Moore, K. B. 24, pi. 82 ; Dal. 29, pi. 5 ; 72 
E. K. 415, 

1788. Add. Afnioiation : Refd. Callard f’. Beoiie.v, 
(19301 1 K. H. 3.53. 

ISlOa. Uberty of passage for pipes— Extent 

of right.]— Deft, co, were the lessees from a 
firm of architects for a determinable tciin of 
twenty -one years from June 24, 1923, & 
occupiers of the first floor of a block of 
ings known as I, Court under a lease which 
contained a reservation ** excepting & re- 
serving unto the lessors & the person or 
jiersons for the time being occupying the other 
parts of the building the pasiwge of gas water 
& other pipes & electric wires through the 
demised premises & the free running of water 


& soil in At through the pipes connocUd with 
the demised premises.” In May. 1921, pith 
took a lease of the second floor of I. C^urt 
from the firm, subject to a similar n^servation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises wirough deft, co.’s part ^ of the 
promises. Deft, co., after the operations had 
proceeded for some time, alleged that great 
mconvenionce would bo caused to thorn, A 
cut the pipes x—Hcld : tlie reservation gave 
no right to the lessors or pltf. to introduce 
any now pipes or wires into the premi8e.s. 
TaYLOU V. HBITIflll LBOAI. TaIPK AH.SURANOK 
Co. (1926), 94 L. ,T. Oh. 284 ; 133 L. T. 463 ; 
23 h. G. R. 685, 0 A. 


PART IV. SECT. 6, SUB-SECT. 2. 

1471 i. Bp what rovenaiUs tmderleaaer 
houndr-^Umat covenants — Underlease of 
licensed prmwca.J— tMoGa^tt - 


44 N. S. W. W. N. 61.— AUS. 

PART VI. SECT. 2> SUB-SECT. 2, 

r i. .1— Bmwswiox & 

Nova Scotia Laxd Co. v. Kibk (1842), 
6 N. B. R. <1 AB.) 443. — CAN. 

r ii. 

,1883). -- 
12 : 50 Ij. 

a i, .J—Rotxibb V. OWE (B. a) 

.»I8), 59 S. O. R. 668 ; 49 D. L. R. 
J91.-CAN. 

• Ii. , }— Rotajl Bake of Cavapa 

V. RVimi). 69 8. O. R. 813; 68 
B. li. a 23.— CAN. 

- Ill, O'Bbiek V. R., C19971 

9 U. li. K. 1139.— CAN. 


* ... — .1 — Duoowdu V. DerpuT 

(«M), 0 A^. 


•i. Agreement to display advertisenunts 
lit movable frames on worefl in ^el 
o^6S.}-Beld : not a loaao. »«it a 
ifwnco to UBe tbo roaoei*.— U K. 

AnvRwnsiNa Go. y. Ol^oow Bag* 
Wash Laundbv, 119261 S. C. 303.— 
SCOT. 

«k. Agreement for operation of 

theatres.]— UettB., the loesoeH from nit fH. 
of two theatre boUdlnss, ontorca In^) 
an afifreeinent with tbo IP. co. for the 
operation by It of the thcatrcB. 1 te 
ofirrecnient contained no words oi 

demise or grrant, no provtelon for 

exclusive oooupatton, 4t did not pur- 
port to confer upon the r. co. any 
Mtate or Intereet In the ^id 
which the bulldJnjp* etood —iJeld: 
notwithstanding the « 9 e of the wom 
** rent In the agreement. & notwRU- 
fftandlng that It provided for exciiwivo 
management by the P. co., the aaroe* 
ment woe not to be regarded as a feeeo 
but merely as a lloenoe ; jSc pitfs. wow 
not entItJod to forfeit the lease to 
for breach of the covenant therein 
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(oiitninotl n»i1 to aHMign or Knb]< t 
without leave 'I’o l)o a louHfs ii 
document muet confer n iiKht of 
erclubivo ocmipation.— Bruif ivViM i i 
TlOItBIH & lUlCIUK, MlKKMMir t 
rAUAMOUNT Till ATTU S, hi I) , lUUH K 
viTXB V. UoniHB, RiriTiiK 
mocnt TlthArRKH. 

J). h. it. 58.'t ; Ui o. L. It. I 'i. CAN. 

PART VI. SECT. 4. 

1665 il. .1 “ Mai Im«en ro. 

V. Klbo. Reduction Co. (Cun ), li920j 
4 D. h. R. 593.— CAN. 

PART VI. SECT. 6, SUB-SECT. 1. 

1669 iv. .l-FxrcuDKie «. 

Banmhteh. (I860) 8 Or. 257. — CAN. 

PART VII. SECT. 1, SUB-SECT. 2.— B. 

1773 I. What is appurUnanl to hmse 
or messuage— Not 

front rf* Street.)— nr.ii> r. MnUOT, 11927 1 
1 J>, lu R. 235 ; 69 O. h. R. 679.— CAN. 



Cfases 1825 — 2078 . English and Empire Digest Supplement, 


Part VIII. — Nature, Creation, and Duration of Tenancies 


1825. Add. Antwtal ion : — Refd. Ladies Hosiery & 
Underwear, Lid. Paiker, 1 Ch. 304. 

1843. Add. Avnotdhon -4s /o (1) Consd. Taylor 
r. Twinberrow, [10301 2 K. H. 10. 

1848. Add. Annofation : — As to (2) Refd. Lowther 
r. ClifTonl, [1927] 1 K. B. 130. 

1967. Add. Annoiation : — Mentd. Lowe v. Bentley 
(1028), 44 T. L. R. 388. 

1 968. Add. Annotation : — ^Refd. Anchor Trust Co* 
V. Bell, [1920] Ch. 805. 

1975a. Duty of tenant from year to year — ^To use 
premises in tenantlike manner.] — A tenant 
from year to year is xinder an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end oi the tenancy. The obligation continues 
as long as he continues tenant. If he alters 
the characler of tlie premises, he commits a 
hreacli ot the obligation, &; is liable in damages 
lor the injury to the reversion. — Marsden v. 
Lowaro Ueyeb, Ltd., [1927] 2 K. B. 1 ; 
m L. J. K. B. 410 ; 130 L. T. 593, C. A. 

1978a. Option to take lease “ for any term 

suitable to ** occupier.] — Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1915 Ac signed by the landlord, purporting to 
give IL an indefinite option of purchase, & 
alternatively an option to take a lease of the 
)>r()i)erty for any term suitable to R., & an 
undertaking that so long as R. remained sole 
tenant the renii agreed on should not be 
increased : — Held : on the true construction 
of the agreement R. was merely a tenant 
from year to year. — Johnson v. Clarke, 
119281 Ch. 847 ; 97 L. J. Ch. 337 ; 139 L. T. 
652; 72 Sol. Jo. 660. 

1982. Add. A mw/a/ jon Consd. Tjadies Hosiery 

A: Underwear, Ltd. v. Parker, [1930] 1 Ch. 
,301. 

2011a. — .] — By a lease of 1838. land at the roar 

t>f four J louses, numbered 10, IS, 20, & 22, 
was leased for a teiui ending Sept. 29, 1923, 
Ac. by an underlease* e)f 1900 was sub-let to J. 
fill May 9, 1923. By an agj'eement of 
Oct. 10, 1914, J. let it to P. for three years 
iroiu Oct. 12, 1914, at a rent of 122 a week, 
payable* we*e'kly. On the land, & extending 
along the* rear e)f Nos. 10, 18, Ac 20, was a 
siie'el, in whicli I*. carri<*d em the business of 
a ge‘U(‘i'nl dcale-r niitil 1923, when he assigned 
tlio business to his wife & tliereafteu* managed 
it fe)r he*r. In 1919 pltf. ce). toeik an assign- 
ment ej the* laml behind Nejs. 10, 18, 20, & 
22 for tlie rest of the tei*m comprised in the 
lease* of 1838, subject to the underlease of 
1900. On Jiib 8. 1920, the Midland Bank 
aequireel the leaaehedel ri*vcrsion immo- 


eliately expectant on P.’s tenancy under the 
agreement of 1914 : & on Oct. 6 in the 
same year pltf. co. acquired No. 18 & the 
land behind for fifty years from Sept. 29, 
1920, subject to the lease of 1838. After 
the end of his tenancy in 1917, P. had con- 
tinued in possession of the land & the shed, 
paying rent first to J., &, after Mar. 1923, at 
J.’s direction, to the Midland Bank, which, 
in 1 925, acquired the freehold reversion of the 
land at the rear of Nos. 20 & 22. No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf. co. which 
did not result in a concluded agreement. 
In Sept. 1928, defts. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 A:. 22, Ac at the same time 
their solrs. wrote to pltf. co.’s solrs., asking 
if the co. would grant them a lease of the land 
in the rear of No. 18. After some corre- 
spondence pltf. co. refused to grant a lease 
of the land, Ac in Apr. 1929, commenced this 
action, claiming a declaration that it Wcas 
entitled to the land, Ac alleging that deft. P. 
was at most a weekly tenant : — Held : by 
MAtTGii\M, J. (a) mere continuance in posses- 
sion by one originally in possession as tenant 
under a legal title, with the consent of the 
person who has become the landlord, may 
lead to the inference of a consensus that the 
one* so continuing shall be a yearly tenant, 
but on the facts a consensus that P. should 
become a yearly tenant of pltf. co. could not 
be inferred ; (6) the inference of a tenancy 
from year to year, which is drawn from the 
payment of rent by a tenant after the expira- 
tion of his tenancy, ought to be drawn only 
when such payments are by reference to a 
yearly rent, & P.’s payments of £2 a week 
rent to J. or the Midland Bank, after the 
<‘xpiration of the term granted by the agi’ee- 
ment of 1914, were not so paid ; by the 
(’ourt of Appeal, on the facts there was 
no consensus between pltf. co. & defts. 
giving rise to the relation of landlord Ac 
tenant, without deciding the question 
wliether, if there had been such a consensus, 
it would in law have created a yearly or 
a weekly tenancy. — Ladies’ Hosiery Ac 
Underwear, I/td. r. Parker, [1930J 1 Ch. 
304 ; 99 L. J. Ch. 201 ; 142 L. T. 299 ; 40 
T. L. R. 171, C. A. 

2053. Add. Annotaiimi : — ^Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 10. 

1 2064. Add. Annotation : — Mentd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

2078. Add, Amwtation : — ^Reld. Lowther v. Clifford, 
[1927] 1 K. B. 130. 


PART VIII. SECT. 4, SUB-SECT. 1.— D. 

1855 Hi. .1 — Dorn d. Primy v. 

1*KTW*8 (Jb38), 2 N. U. 11. (Ber.) 630.— 
CAN. 

PART VIII. SECT. 4, SUB-SECT. 2.-- 
C. (a) 1. 

1884 vil. .1— A. baying 

givt'u to B. Ills bond in £2,600, con* 
<llUoni>cl, among other things, tliat C. 
8c D. nlio\ild reside on a coitabi lot of 
land HO lung as they conducted them* 
selves In a manner agreeable to A. : ~ 


Held : no noUoo or demand was 
necessary before bringing ejectment. — 
Tiadaui; V. Tisdaijs (1860), 10 C. P. 
100.— CAN. 

PART VIII. SECT. 5. SUB-SECT. 1. 

1946 i. Purchaser tender agree- 

menl for sole of price pagable bg instxd- 
mnxts — After forfeUurt for non-pap- 
tfient.] — PlUNOiB V. Moore (1864), 14 
C. P. 349.— CAN. 

PART VIII. SECT. 5, SUB-SECT. 2. 
si. A<dion far damages — AgainH 
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landlord — Removal of roof by landlord.] 
— Held: damages not recoverable. — 
Hastinoh V . Lkonidas, 11927] S. It. y. 
389 ; 21 g. J. P. 160.— AUS. 


PART VIII. SECT. 6, SUB-SECT. 2.— 
B. (b). 

2084 X. .1 — Hamburo v. 

Oarb Breton Eibo. Co., [1926] 4 
D. L. R. 683 ; 58 N. S. R. 341.— CAN. 

2034 xl. .1 — StUBDEE o. 

Merritt (1848), 5 N. B. R. (3 Kerr) 
641.— CAN. 



VoL XXXI— Landlord and Tenant. Cases 2079'-3306b. 


2079. Add, Annoitdion : — ^ReXd. Ryo v. Purcell, 
ri926J 1 K. B. 446. 

2080. Add. Annotcdion : — Refd. Lowthcr v, Clifford, 
[1927] 1 K. B. 130. 

2090; Add. Annoiaiion : — ^Refd. Rye v. Purcell, 
[1928] 1 K. B. 446. 

2097. Add. Citations .*—[1927] 1 K. B. 130 ; 90 
J. P. 113 ; 24 L. a. R. 231. 


Add. Annotation : — Refd. MansHold u. Robin- 
son, [1928] 2 K. B. 353. 

2101. Add. Annotation : — ^Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

2150a. Demise to two & their children— Whether 
after-born children entitled.] — Stkvkns y. 
Lawton (1588), Cto. Eliz. 121 ; 78 E. U. 370. 


Part IX. — Renewal 

2182. Add, Annotation : — Mentd. Public Trustee 
V. Elder, [1920] Cli. 776. 

2243. Before this case, for “ See^ note, Law *of 
Pi*operty Act, 3926 (c. 20), s. 146,” road 
‘‘ See, now, Law of Property Act, 1922 (c. 36), 

8. 115.” 

2263. Add. Annotation Retd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

2282a. .] — Stone v. Theed (1787), 2 Bro. C . C. 

243 ; 29 E. R. 136, L. C. 

AniuitationH : — Consd. Wlilto r. White (1804), D Ws- .'i.M. 
Expld. Allan v. Backhouse (1813), 2 Vos. & B. 65. Consd. 
ShartBbnrv Earl v. Murlboronph Duke (1833), 2 Ms*. & K. 

111. Reid. Bradford v. Bromijohn (1868), 37 L. J. Ch. 

198. 

2282b. .] — Kempton v. Packman (1790), cited 

in 7 Ves. at p. 176 ; 82 E. R. 72. 

2286a. .] — Keiii v. Robins (3838), 2 

Jur. 773. 

2287a. .] — Greenwood v. Evans (1841), 

4 Bcav. 44 ; 49 E. R. 254. 

A^oiafvnui : — Apid. Jones v. Jones (1846), 5 Haw', 440. 
Expld. ITudleston v. WhelpHale (1852), 0 Hart*, 775. 

Reid, Ilaywanl v. Pile (1870), 22 I.., 893 ; Bute (Marquis) 

V. Ilydcr (1884), 53 L. J. Ch. 1090. 

Se(-j. 5. TENANCIES OF BUSINESS PREMISES. 

See Landlord Tenant Act, 1027 (c. ,36). 

2306a. Application for new lease — Time for - 
Extension of time -Jurisdiction of county 
court.] — Under the rules of procedure made 


of Tenancies. 

under Landlord Ai Tenant Ael, 1927 (<•. 36), 
a county ooui*t 3ud};e Inis no jurisdielion to 
grant an extension of time to a tenant win) 
desires to make application lo the <*omt lor 
a new le.ase at a time later than the time 
prescribed by s(*ct. 6 (1) of tin* Aet. 
Donegal Tweed Co., I/td. r. S'rEcriKNsoN 
(1929), 98 L. J. K. H. 667 ; 111 1.. T. 262 ; 
45 T. 1.. R. 603 ; 73 Sol. .Jo. 367 ; 93 J. V. Jo. 
380, D. C. 

2306b. Service of notice before Act in 

force -Effect of.] —A tiuiant whoso tenancy 
expired on Mar. 25, 1929, sent on Max’. 211, 
1928, a notice in the prescribed manner by 
rogistiired post to his landlords retpiiring 
them under sect. 5 of above Act, which Aet 
came into force on Mar. 25, 192S, to grant 
luin a new lease of Ids premises in lieu of 
claiming eom})ensation under sect. 4 of the 
Act. In the county et. tlie, judge took the 
objection that the notice luiviug ln‘en served 
before the Act was in force, li(i had no juris- 
diction. Thai decision liavlng b(‘en al’lirmed 
by the? 3)iv. Gt., x*ppeal(*d : Held: 

the landlord having in his posse.ssiofi on the 
day when tin* Aet came into ft)re(j a notice 
containing all the re(iuisites for a proper claim, 
Al tliat day being a da.y more than a year 
before the t<Tmir)ation of iluj tt‘nancy, the* 
county ct. judge liad jurisdiction to hear the 


PART VIII. SECT. 6, SUB-SECT. 6.— A. 

Bm. Aqreemcni to purchase — Agree- 1 
wtmf ruil carried •mt.J- Held : the 
t/enancy was not determined. — 
CicObKiLL r. WoirrMAN (1863), 10 

N. B. P. (5 All.) 618.— CAN. 

PART VIII. SECT. 9, SUB-SECT. 3. 


Ke.v.vicdx ji. Bkuuvman. (19251 N. Z. 
L. II. 178. -N.Z. 

PART IX. SECT. 2, SUB-SECT. 5. 

2181 V. .J — Skckktauv oi' 

SfATK IfOU lKI>[A IV Corvcil. V. Voi.* 
KAKT Bkotukks, No. 2169 V, autc. 

IND. 


sn. Hub-lease far life <t' years.) - 
Held : the terra of years was 

reveieionary & not concurrent, Sc 
bepan to run when the life died. — 
Adams v. M‘GoumiCK, 11927] N. I. 
127.— IR. 

PART IX. SECT. 2, SUB-SECT. 1.— B. 

2159 V. - -.P’A covenant to 

renew ruu‘< with the land, & can be 
specUically enforced by the ossifimeo of 
a portion of the holding. — S ecbjbtary 
oj' HTATTr. Fcm IvniA IN Council 
V. VOLJCAltT UltOTilKKS (1920), I. L. 
K. 50 Mad. 595.— IND. 


2184 J. JteprcsrnUUive of lessee — 
?:xecutor.] — Nuoknt v. M«jLf.llan, 
[19271 4. D. L. 11. 815.— CAN. 

p i. Not after transfer of lease- 

houi interest to others .] — Joaicsff 
</’iiANmtA Hot r. Annada Charan 
CHAUDHiTiiy (1926), I. L. II. 53 Ciilc. 
590.— IND. 


PART IX. SECT. 2, SUB-SECT. 6. 

sp. Heneioal by former parintr.] — 
Jletd ; the lease was held in trust tor 
the partnerabip. — P ono v. Qi'onu, 
[1927] 3 IJ. L. H. 128 ; 11927] S. O. U. 
271.— CAN. 


PART IX. SECT. 2, SUB-SECT. 3. 

n i. .]'- Where a renewal clause 

in a lease confers on the lessee the right 
to obtain from the lessor on the expiry 
of the old terra, but nr>t until thon, 
tho grant of a new lease in 3 >rfrsenti in 
couUnuution of the old, the lessor 
cannot, during the currtawy of the leaso, 
though hlinstdf pi'cseutly willing to 
grant a nev\ lease, compel the lessee to 
accept it, even though the latter may 
have given notice of his intention to 
cxerclso his right of renewal.— 


PART IX. SECT. 2, SUB-SECT. 9. -A. 

2200 V. AgreemefU indefl- j 

-Geiuy e. CUKi-(i.v <>)., [1928] 

3 D. L. It. 64 ; 62 O. L. It. 257. CAN. 

r I. A lease of a hotino 

tc cousultiog-rooinM contained a 
covniant fur rtuicwal Sc on oiitlon to ' 
jiurchubi*, under which the house was 
purchased : - -field : the covenant for , 
renewal only appliod to tho entirety 
of the premises. Sc not to the consulting- 
roonpi aJone. — ^M orris v. Du.vstonk, | 
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[1925] H. A. H. It. 340. -A US. 

f ~ - SKCRK'I'AUY of 

Si A no FOR iNbiv IN Council v. 
VOLKART JJROTIIKRH (1928), L. Jt. 55 
Jnd. App. 423.-- IND. 

sq. yottre of (jn’ci'U of opttnu To 
whom yuv/uj A ( luiiHe iji »h*fls.’ siib- 
Icusc, \\hlch WUH for twii >euiri, gave 
tlifiui an o]ition lorn fiirtlur period of 
liu-(x 5 at a nuiiud iviilal, “ 1 lin'O 

mouths’ notice m ^M•lUng to he uivcii 
m the event ol thiH option ludiig 
t.Nciciscd.” In tho head li aso to H. A. 
Co. it wiiH provided liiat ihe Jo-isors 


tihould uppoiiil A ke« t) Kome pernoii 
rertldiiig In tlie elt y of where f iie 
building was, “an their agent, to 
whom the lessees nm,v pay tJn’ir rent 
A give all notie,4*s, A who \siil Ijo 
uutlmririud to rewive apiiJii at ions for 
A grant all legal Mmsenls, vvalvi rs A 
other eonoesslons to the lessi'es.” On 
.\ov. 30, 1927, defts. addressed lo the 
ovviKTS who resided In the luilted 
.StiiU-s, A to B. of the eity of “ their 
agent,’’ a Jiotl<*e of tiair elecIloTi te 
continue us tenants for I he further 
periofl of ttiioo yi'ars. Tho notice was 
not served upon the owners Imt upon 
' //tld: tlie nothe was properly 
given t*» the original hiiidlonls, to 
whom I.’. A i'o. iiad ]n<vlousJ> j-o- 
h.oed their liiD lest ; ih-fts. were not 
iioimd to go to the rmU'd .StaU-s A 
serve the landlords, wJieievcr they 
were to be found. - *ti v v a. CuaManp v 
A Ho.NH, [1929] 2 D. L. It. 706; 63 
U. L. H. 490. CAN. 



Cases 2S06b— 8375. English and Empire Digest Sui>plbment. 


claim. — D obbin v. Ooi>kn (1929), 98 L. J. 

K. B. 321 ; 141 L. T. 61 ; 46 T. L. R. 349 ; 
73 Sol. Jo. 190, C. A. 

2306c. Who may apply — ^Receiver tor de- 

benture holders — Notwithstanding liquida- 
tion.] —A CO. wah ilj(* lessee of certain premises 
under a lease expiring on June 24. 1930. In 
1926 the CO. issued a debenture by which 
ii <‘liargc‘d all its undertaking & aU its 
juopei'ty, present & future, including its 
uiualled eax)ital in favour of the debenture 
liolders. On Apr. 22, 1929, the co. gave 
notice to tlie landlords under Landlord & 
dVnant Act, 1927 (c. 3tt), s. 6, requiring them 
to grant to it a new lease of the premises. 
In July, 1029, the debenture holders in 
('xercise r>f the power on that behalf in tlie 
debenture appointed a receive|* of the pro- 
perty assets therein coTnj)ri8od. The 
landlords having failed to comply with tb<5 
eo.’s ri'quest l‘oj' tlie grant of a new lease the 
reei'ivri* on Sept. 23, 1920, commenced an 
aetjon in the county ct. in the name of the 
eo. to obtain the grant of a new lease. On 
Oct. 16 a compulsory order was made to 
wind up the company & a liquidator was 
apf)ointed. At the hearing in the county ct. 
IJieliminary objections were taken on behalf 
of the landlords ; (a) iliat an order having 
been made to wind up the co. the receiver 
could no longer continue the action, & 
(6) that the notice by the co. requiring the 
grant of a new lease was not in the “ form 
prescribed ” by Oounty C^ourt (Landlord At 
T('nant) Buies, 1928, Ord, 60 b, r. 2. The 
county court judge uxiheld the preliminary 
objections. On appeal: -Held: (1) the 
rigJii to apply for a renewal of the lease under 
sect. 6 was a right given by the co. to the 
debenture holders as part of their security, & 
tlie receiver was entitl(‘d to enforce that 
right notwithstanding the liquidation of the 
CO. ; (2) sect. 6 did not require that the 

notice of claim for a new lease should be in 
any prescribed form, At therefore Ord. 60 b, 
r. 2, so far as it required that the notice 
should be in a prescribed foim was vUra vires, 
— Gouciii’h Oauaubs. Ltd. v. PuasiiEY, 
I1930J 1 K. B. 015 ; 99 L. J. K. B. 226 ; 143 

L, T, 38 ; 40 T. \j. B. 283 ; 74 Sol. Jo. 216 ; 
28 L. 0. B. 230, D. C. 


2S06di. Whetbbr preserlbed form necessary — 

County Court (iMdIord and Tenant) Rules, 
1928, Ord. 50b, r. 2.] — Gough’s Gabaobs, 
Ltd. V, PUGSUBY, No. 2300c, avUe, 

2806e. Grant of new lease— What Included— In- 
corporeal right — ^Fishing.] — Where an in- 
corf>oreal right, such as a right of fishing, is 
demised along with corporeal hereditaments 
by the same lease, At the lessee uses both for 
the purpose of his trade or business, the 
incorporeal right is part of the “ premises ” 
within Ijandlord & Tenant Act, 1927 (c. 36), 
8. 5. Therefore, on the expiration of such a 
lease, the lessee, if he can show that the 
compensation for goodwill to which under 
the Act he would be entitled would not com- 
pensate him for the loss of goodwill if he 
removed to & carried on his trade or business 
in other premises, may require a new lease of 
the premises which shall include the in- 
corporeal right demised by the original lease. 
— WHITLEY V, Htumbleh, [1930] A. i). 614 ; 
99 L. J. K. B. 618 ; 143 L. T. 441 ; 40 T. L. R. 
555 ; 74 Sol. Jo. 488, H. L. ; affg., «. C. sttb 
norn. Stumbles v. Whitley, [1930] 1 K. B. 
393, O. A. 

2306f. Basis of compensation.] — (1) Held: th(' 
basis of comjiensation under the Act is not 
the loss suffered by the tenant, but the 
benefit acci uing to the landlord. 

(2) Under sect. 4 (1) it is irrelevant to 
inquire wliether the “ higher rent ” is derived 
fi'om a letting for the purpose for which the 
promises were previously let or for any other 
puipose ,* At if the landlord could let the 
premises for any other purpose at a higher 
rent than they would have realised for the 
same i>urpose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
— UuDD V. Matthews, [1930] 2 K. B. 197 ; 
99 L. J. K. B. 021 ; 143 L. T. 383 ; 94 J. I>. 
204 ; 40 T. J.. R. 495 ; 71 Sol. Jo. 406 ; 28 
L. G. R. 480, D. C. 

2306g. Ability to let premises at higher rent— 
Purpose of letting — How far material.] — 

llUDD V. Matthews, No. 2300f, ante, 

2306h. Contracting out of Act — Adequacy of con- 
sideration.] —Holt V. Cadogan (1930), 46 
T. L. B. 271, V, A. 


Part X. — Particular Properties. 


2331. Add. A a notation : — Reid. Bernard v. 

Williams (1928), 139 L. T. 22. 

2361. Add. Annotations : — Refd. A.-G. v. I^eeds 
Oorpn., [1929] 2 Oh. 291. Mentd. A.-U. r. 
Tynemiuilh Union, [1930] 1 Oh. 610 ; Nixon 
V. A.-G., [1930] 1 Oh. 500. 


2871. Add. Annotation: — As to (1) Refd. O’Oedar 
V. Slough Trading Oo., [1927] 2 K. B. 123. 
2375. Add. Annotations : — ^Apld. Noble v, Harrison, 
[1926] 2 K. B. 332. ReM. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 
1 Ch. 666. 


PART X. SECT. 2, SUB-SECT. 3.~A. 

at. LtvkI leased in Ms by reference 
to pUm -Lessor not eniiJUed to depart 
from «?an. I—Bcrns v. DmwoRTU 
Tuitst Board, 11925] N. Z. L. H. 488.— 

N.Z. 


PART X. SECT. 6, SUB-SECT. 1. 

Bw. Common conrt — Jiepaur — Kxtent 
of obhffatlmt .} — The wUe of the teiuuit 
of a house in a tenement brought an 
action OKalnst the pronrletoni tcMC 
damages In reepoot of injiiilea, whioh 


Bho alleged she had sujstained in con- 
Noquenoe of a fall caused by her loot 
catching in a depression in the pave- 
ment of a £onuaon conrt at the back 
of the tenement. Pursner averred 
that the depression had been there. Sc 
the condition of the pavement had 
been defective & dangerous, for some 
years. Sc that the defective state of the 
pavement was open Sc obrioos. She 
^d not aver that she was unaware of 
the deftwt, or that she had aver oom- 
plalned of It to defenders, not Old she 
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deny defenders* averment that she 
had lived in the tenement for years : — 
Held: punnu«r‘8 averments were not 
relevant to infer liability against de- 
fenders. — Yoitno V. Oaufsku., 11924] 
S. O. 157.— SCOT. 


PART X. SECT. 5. SUB-SECT. 8. 

2380 vUi. 

Watt v. Adaub Brotbbbs HABRnaa 
MANtTrACTITBXKCI CiO. (AltM. [ 1928 ] 
1 D. L. R. 69 ; U927] 3 W. W. R. 630. 
— CAN. 



IToL XXXi— Landlord and Tenant. Cases 2881— ^98a. 


2881. Add, AnnotaHon i-'-'RM, tJoleshill %u Man- 
chester Corpn., [1928J I K. B. 776, 

2387 . Add, Annotation : — Reid. Ooleshill r. Man- 
chester Oorpn., [1928] 1 K. B. 770. 

2390. Add, Annotation : — Reid. Booth r. Thomas 
(1926), 96 L. J. Ch. 160. 

2405. Add, Annotation: — Reid. Flexman v, <\>r“ 
belt, [1930] 1 Ch. 072. 


2406. Add. Annotation : — Reid. Kloxnian v. (\>r- 
bett, [19301 1 (’h. 672. 

2433. Add. Citation 134 1j. T. 319. 

2455. \dd. Annofalion :— "Retd, Shipstoiu* 

^ Sons, Ltd. r. Morris (1920), 11 Tax Cas. 
113. 


Part XI. — Covenants. 


2498. Add. A7inotation : — XIonsd. hlexnian v. Cor- 
bett, [1930] 1 Ch. 672. 

2498a. Question of fact.| IL- an ajjjrvctneiii, 

in the form of a letter dated Dee. 12, 1928, 

& signed by deft., deft, agret'd to p\irci\ast‘ 
from pltf. for £800 a leasehold house for tin* 
residue of tlie term of 94 yoai’s eoin]>rise<l in a 
lease of 1849. The letter stated that deft, 
understood the ground floor &- haseirunit to 
be let to a tenant holding over a.s a yearly 
tenant at a rent of £60 a yeai', pa>ahle 
quarterly, & it fixed Mar. 26, 1929, as the 
date for completion. Pltf. signed an aekiiow - 
ledgmont agreeing the terms as in the h tter. 
In the lease of 1849 were lessee’s covenants t<» 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow buildiTig 
without consent, ^ not to carry on offensive 
trades or do “ any . . . thing whicii luuy be 
to the annoyance, damage, or in<*onvenic‘iuu‘ 
of the occupiois of the neighbouring 
premises ” ; Ac there wiis a i)roviso for ix*- 
ontry on non-performance of any of tiu‘ 
covenants. The abstract was sent to dtdt.'s 
soh’s. on Jan. 15, 1929, deft, meanwhihs to 
pltf.’s knowledge, negotiating fur tiie purchase 
of the freehold. On Mar. 4 deft.’s solrs. 
wrote to pltf.’s solrs. that deft, would not 
buy the house unless Jl., the tenant, who was 
in arrear with the rent & was nf»t, as pltf. j 
had repi’esentc'd her to be, a desirable temxnt , 
was bought out. They added that tb<»n* was i 
no binding contract, which they later ] 


explahii'd to niean that the lease of IS 19 had 
not been produeed in deft. Deft, did md 
complete by the datt‘ iWixl. In an aelioii l>y 
pltf. for speiMfie |H’rfonumice : f/cld : ( I ) tlie 
<liu*stioii whether eov'enants m a least* are 
“ usual covenants ” is m eaeh east* a tpu'dion 
of fact for th(‘ et. to dt'cide ui»on tht* 
evidence. 

1 think it right to expn'ss my ()piiut>n, 
after liaving heard A: considered all tin 
numerous autlavrities which have Ixxmi citeil 
to me, that the tpiestioii whether i)ai'ticiilar 
ctjvenant.s are usual covenants is a question 
of fatd, A: that tin* decision of the ct. on that 
point must d<‘perid upon the ndmissihlo 
evitlcnce given l>efore ilu' et. in relation tt> 
that questi«)n. 1 think that it is proper to 
t-akc iln‘ evidence ol convey amx'fs Af others 
familiar with th«‘ pi-aetice in refiTenee to 
leas<‘s A: that it is also jn'rinissihle to (‘xaiuiin- 
hooks of preced(‘nts. It is permissible to 
obtain ovidene<* with regard k) the* practice 
in the particular district in W’hicli tlu* 
premises m question are situated (Mai’OUVM, 
J.), 

(2) A e()V<*narit to do nothing to the “ in- 
eon venienee of oci-upiers of neighbouring 
premises ” Js usual only in leasi's of properties 
on larg«* <‘siates, Ac in a lease* of one house is 
unusual Ac emerous ; (3) (he proviso for 

re-entry on hreai'h of any of the eovenanis 
m the lease* imist he held on the authorities 
A: on the evidi‘ne<* to he an unusual A: onerous 
provision; (I) m the circunistanees dett.’s 


PART X. SECT. 5, SUB-SECT. 4. 

2896 Iv. .] — CJONNOR V. 

Nblbok, Moatb & Co., [1925] N. Z. 
L. R. 123.— N.Z. 

b I. .3- Wheit* a Ittudloid 

leta suiteH of roouua to Hcpaiato teauatu 
&; provides a coiiuuon means of tu'Wfi'i 
woloh they nauit, or are entitled to 
make use of. ho la under an Implleii 
eontraetual obllfiiation of inspect iuic 
the aocess from time to time. when 
necessary, repalrlnir It so os to prevent 
the risk of accident. Sc is liable in 
damaoes for injuries sustained by the 
tenant booauso of his failure to carry 
out this duty. This rule was applied 
in the present case to the giving way 
of the railing on a rear balcony which 
served as a rear exit Sc entrance to tbo 
pitf.'s suite St those of the other 
tenants on the same floor. Sfmhlc : 
the balcony roiling in the condition 
it was at the time of the aoeldeiit con- 
stituted a trap. — M oPhkbbox r. Crbuit 
F oKciKR Fuakoo Cajjadibn (Altad, 
[1930J 1 D. L. R. 179 ; 2i Alta. h. R. 
240; [1929] 3 W. W. R. 318; uffa,, 
^19291 4 D. L. R. 395 ; 2 W. W. H 


PART X. SECT. 7, SUB-SECT. 3. - ' 
B. (B>. I 

1 i. Other trade carrad an 1 

Consequent refusal of justices to renew. ] ( 
- UeU : as the tenant had brought 
about the refusal of the roncwal of the I 
lioeucc by her own act, the lessor was 
entitled to rticover possesHion of the 
promises Sc damages for hreuehes of 
covenants. — M aouibe v. Day, [19261 
N. 180.~IR. 

1 li. I^roposed transfer of license 

to other premises— Leavinu demised 
premises unlicensed.] — I’ltfs. were tlio 
owners of certain premises to which 
a seven-day license was attached, S: 
deft, was their lessee Sc tho liolder of 
the license. The loaso contained a 
covenant by the lessee not to do, or > 
suffer to he done, on the promises any | 
act whereby tho liceasn might be I 
forfelU*d or the renewal thereof wltii- j 
held. Sc also a covimanf that he would i 
insure the Hceuse against forfeit im* In > 
the joint names ol the iussors Sc the 
lessee in the sum of £500. Tiie lessm) 
further oovenanted to deliver up tiie 

g remises on Uie expiration of the lease 
I all rpfipeota in such condition as 
should bo oonidstent with the due 
perfonnanoe St obeervanoe of the said 
covenants. Deft., who was also tbo 
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owner of otlief prenuHes, sitiuile In the 
Huine liceushig urea, A* to whleh a hIv- 
(layilecriHU was attiudied, served noliec 
t(k havi* the H(‘V(‘ji-ilay lieense trans- 
ferred to Uie pmnilses to wldch the 
six -day Ue»*nHe was attarihed : lltUl: 
as tiie efteet of the transfer would ho 
that pllfs.’ prt'inlses, to whnsli the 
seven-day IkM-nse was atta4'he<l, w<uitd, 
for the ))iii poses of J.K'eiising (Ir.) Vet, 
1902, be staluturily ilecuicd nevci* U> 
have been liecused, so that when tiie 
lease expired pitfs. would get back 
pr<*miHeH U> which no lii'cnse was 
attached, tliey were en11U«5ii, in view 
of tho covenants in tbrj lease, to an 
injunction to restrain <lefL. fi'rnn «‘xr*rul <- 
h»g the rlghl of transbjr eonfi mxi on 
him by TnUiXicathig Lhiuot Aet, 1927, 
H. Jl (D. ilKAllUOlT. 0. MvGI/IIIE, 
[19293 1. 11.170. IR. 


PART X. SECT. 14, 

»y. Lease of ware h wise sjtace.]~-A 
lesM«5 r»f warobouHo K(>ace sued ids 
lesser for damages r'uusud hy tho 
fn^r.ing Sc bursting of a standpipe in 
th< warehmuKJ. There was n<* pro- 
vision in the lease us to heating : — 
if flit . the landlord was under no duty 
to prevent the stamlpipo from freezing. 
— Sr'Y'nrKH V. OiBHONH, I/TD., [1927] 2 
1). L. Jl. 834 ; ft. C. R. 352.— CAN. 



Cases 2498a'-“27C3a. English and Empiee Digest Supplement. 


I'iplii tit object to tlic lease as containing 
unusual & onerous covenants had not been 
waived. —F lpjxm A K r. CoRBE'rr, 11930J 1 Ch. 
072 ; 99 L. J. Ch. 370 ; 143 L. T. 464. 

2501a. Reference to opinion of conveyancers.] 

-Flexman V. (^ORUETT, No. 2498a, ante. 

2501b. ^ Reference to books of precedents.] — 

Flexivian i\ CoRBETi’, JMo. 2498a, ante. 

2501c. Reference to practice in district where 

premises situated.] ~Flexm.an v. Corbett, 
No. 219iSa, ante. 

2502. Annotation : -Consd. Flexman v. Cor- 

bett, 11930] 1 Ch. 672. 

2524. Add. Annotation Consd. Flexman v. (Cor- 
bett, L1930] 1 Ch. 672. 

2525. Add. Annotation : Consd. Flesinan v. (Vir- 
bett, L19()3J 1 Ch. 672. 

2526a. - — — .] Flexman r. CoRiiirrr, 

No. 249Sa, ante. 

2529. \dd. i)i notation : Refd. Flexman v. Cor- 
bett, LI 930 1 I Ch. 672. 

2537a. Covenant to nothing to the inconvenience 
of occupiers of neighbouring premises Lease 
of single house.] Klexman v. CoRRE'rr, No. 
2J9hu, ante. 

2570. \dd. Annotation Refd. Ceccli v. Host 
(1930), 99 L. J. K. H. 537. 

2573. Add. Annotation : Refd. O’Codar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2641. Add. Annotation : — As to (2) Folld. Booth 
V. Thomas, [1926] Ch. 397. 

2651, Add. Annotation As to (1) Consd. Bootli 
V. Thonuis, [1926] Ch. 897. 

2663. Add. A7 i notation : — (tcneratly Refd. O’Cedar 
V. Slough Trading Co., 11927] 2 K. B. 123. 

2664. \dd. A nnotation : 4?onsd. IVecli r. Best 
(J930), 99 li. J. K. B. 537. 

2666. Add. Annotation : Mentd. Hyman r. 
Hyman, Hughes v. Hughes (1928), 139 1 j. T. 
416. 

2606. Add. Annotation -Generally ^ Refd. Mot- 
calle i;. Boyce, [1927] 1 K. B. 758. 

2697. Add. Annotations As to (2) Apld. Booth 
V. Thomas, [1926] 2 (’h. 397. ^.s to (3) Refd. 

Booth ix 'I’homas, [1926] (Jh. 397. 

2703. Add. Annotation : Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2707. Add. Annotation Refd. 0’(''edar v. Slougli 
Trading Co., [19271 2 K. B. 123. 


2719. Add. AnTwtaiion : — ^Apld. Booth v, Thomas, 
£1926] Oh. 397. 

2727a. Suit In equity.] — ^H unt v. Danvers (1680)» 
T. Baym. 870 ; 83 B. It. 193. 

Annotaiions: — ^Befd. Dennett v. Atherton (1872), L. It. 7 
Q. B. 316 ; Tehb v. Cave (1900), 82 L. T. 116. 

2741. Add. Annotations: — ^Refd. O’Cedar w. Slough 
Trading Co., [1927] 2 K. B. 123 ; Aldridge 
V. Wright, [1929] 2 K. B. 117 ; Vanderpant 
V. Mayfair Hotel Co. (1929), 27 L. Q. R. 762. 

2760. Add. Annotation : — ^Refd. Stoney v. East- 
bourne R. D. O. & Devonshire (1926), 90 
J. P. 133. 

2769. Add. Annotation : — Refd. Grant v. Edmond- 
son, [1930] 2 Ch. 246. 

2776. After this case add “ SeSy nowy Law of 
Pi’operty Act, 1925 (c. 20), s. 79.” 

2783. After this case add ” BeSy noWy T^w of 
Property Act, 1925 (c. 20), s. 79.” 

2792a. .] — ^By a lease dated July 2J, 

1026, pltf. demised to deft, certain premises 
at an annual rent of £1,100. The premises 
were demised to deft, in consideration of the 
sum of £1,000, of which the sum of £200 was 
paid on the execution of the lease, & the 
remainder was to bo paid by instalments. 
The lease provided that, in the event of the 
term thereby granted being determined by 
re-entry, all the premium remaining unpaid 
at the date of such re-entry should become 
immediately payable. The lease gave the 
lessee an option to purchase the premises 
at any time during the first seven years of 
the term, at the price of £13,000, less the 
whole or such pari of tiie premium of £1,000 
as should have been paid. Before granting 
the lease to deft., pltf. hod mortgaged the 
demised premises, & on Oct. 12, 1926, the 
mtgee., acting under a power contained in 
the mtge., sold the premises to deft, for 
£8,350. The conveyance of Oct. 12, 1926, 
to deft, was silent with regard to the premium 
reserved by the lease of July 21, 1926. Pltf, 
claimed to recover from deft. £800, being the 
balance of the premium of £1,000 reserved 
by the lease. Deft, contended that on the 
making of the conveyance of Oct. 12, 1926, 
till his obligations under the lease were finally 
determined. He also relied on Law of 
Property Act, 1926 (c. 20), s. 141 '.—Held: 
deft.’s liability to pay the pi*cmium was not 
discharged by his purchase of the demised 
premises on Oct. 12, 1926. The premium 


PART XI. SECT. 5, SUB-SECT. 2. A. 

sz. Coi'ivant in //(ud-lrasc -Jf'tat/irr 
nari of nuh-UusiA Pllf., ^^lu> >\a« tlio 
iosseo of t ho oil N; tihIutuI kuh lightH in 
a 10 mroa, uRrt'od to Kruut dofts. whiU 
called a Hiib-louao of said rlKhtu iji 
hO ac! 0 b, buhjcct to the co\oimuth, 
( ondil loiih. btipiilatloiiB, N aRrocmcnt.s 
iti tJ»(' hcad-loaso. The cxj»roHbed coji* 
Hidt'iutlfux was $40,000, jiayablo Iji 
mslaliucntb, tUo last of \\hich was 
DAYUblo on May 1, lOSJO. A copy of 
I bo hcad-Icaso annexed to the 

ajfrco^uent for the eub-loabo A: was 
oxprttssod to “ form part of this ntfrew- 
niout.” The hoad-loaso provided that 
uiilosB tho drllliniir of an ml well on 
bomo purl of tho leased land should be 
comineneijd on <n’ befoii* Apr. 16, 
1020, tl>o lease would b*' bubjec't to 
cancellation. Tho dnlliiiK; of a well 
wub u»*t begun wltlUu that time, ic no 
)m>nient other than the down pay- 
jnonl wat. made under tho subdoasc, 
although on Apr. 16 defto. offered to 


1)05 the balance in full. On the next 
day pltf. sued for robcibsiun - Jit Id: 
there was no ugreement bv defts., 
within the terms of the written instiu- 
inent, to «lrill a well; a llnding of an 
Independent eollatoral agieeiuent to 
<lrlll would bo going outbido the case 
hot up bs' tho statement of ehi un, 
juoreo>or such an agi'oouient would 
appear to be without eonbidoratlun A' 


one TOtiuirod to bo In wilting - 
lUKKLU l\ WIMU.I.H (Alta.), 1192UJ 3 
\V. W. R. 166 ; rtvsff., 1192U| 4 D. L. It. 
107, CAN. 


PART XI. SECT. 6, SUB-SECT. 4 .— 
A. (b) ii. 

2895 ill. Institution of 

action to enforce right of re-entry.) — 
IJrhi: tho institution by a lessor of 
legal procoediugs against a lessee 
euforoc tho lessor’s allcgod right to 
te-onU'r luidei tho leaso was not a 
broach of the lessor’s oovenluat for 
quiet cnloymout, & did not give tho 
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loss(‘o a right to equltablo relief. — 
Uavip Jove'^, Ltd. v. LKyEKTHAn 
(1927), 10 C. L. K. 367 ; 11928] 

Argus L. R. 49.— AUS. 

PART XL SECT. 5, SUB-SECT. 4.— 
A. (b) vU. 

2720 ill. — - Failure to comply nUh 
Older iit> to fire appliances — Necessualing 
the closing of portion of premises J — 
MclNrYKR r. Tiiomp-jon, [1928] 1 
W. W. II. 907. CAN. 

PART XL SECT. 6, SUB-SECT. 4.^ 
A. (b) viii. 

sa. Eviction for breach of covenant— 
After inadequate notice of breach.]— 
(loRDON «. WruiKLM (Sask.), [1926' 
4 D. L. K. 1042 ; [1926] 3 W. B. 
641.— CAN. 

PART XL SECT. 6, SUB-SECT. 4.— D. 

2756 i. roried, [1926] 4 D. L. R. 
627 ; 11920) 3 W. W. B. 11. 



VoLXZZL—lAiidloidaiiaTttiant. Cases 8702E-289a 


was to be paid for the granting of the lease 
& had to be paid if the lease was granted 
irrespectlTely of what happened to the lease 
afterwards ds of the fact that the lessee 
purdbased the reversion. The reservation 
of the premium was not a grant out of the 
subject-matter, but was a separate personal 
covenant to pay the premium because the 
lease was being granted. Law of Property 
Act, 1925 (c. 20), s. 141, did not apply. 
Pltf. was therefore entitled to recover. — 


Hill v. Booth, [1030] 1 K. B. 381 ; 99 
L. J. K. B. 49 ; 142 L. T. 80 ; 16 T. L. B. 
60 ; 73 Sol. Jo. 782, C. A. 

2801. Add, Annotation : — ^Refd. Grant v. Edmond- 
son, [1930] 2 Oh. 245. 

2802. Add. Annotation : — ^Mentd. Busby i*. Avghe- 
rino, [1927] 2 Oh. 33. 

2809. Add. Annotation : - Refd. Grant v. Pidmond- 
son, [1930] 2 Oh. 245. 


Part XII. — Restrictions on Use of Premises 


2872. Add. Annotation : — Consd. Molzak v. LUien- 
feld, [1926] Oh. 480. 

2909. Add. Citations .•—95 L. J. Ch. 52 ; 135 

L. T. 91. 

2913a. Part of premises sublet.] — In 1906 

there was granted to K., as lessee a dwelling- 
house & premises for a term of ninety-nine 
years at a ground rent of £8 a year, & the 
lessee covenanted with the lessors that he 
would not, without the lessors* previous 
licence in writing, use the demised house, or 
any part thereof, “ for any purpose whatso- 
ever other than for the purpose of a private 
dwelling-house, wherein no business of any 
kind is carried on.” There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whoso tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K. & P., & the mtgees. of K., claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 
covenants : — Held : ( I ) there had been a 

forfeiture of the lease by breaches of both the 
restrictive covenants, & the words in the 
first covenant, ” wherein no business of any 
kind is carried on,’* must bo construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
house ; (2) Rent Restriction Acts afforded no 
defence to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, &> 
1923 Act, s. 2 (1), came into operation, Sc 


the premises hail become ih'coiit rolled. — 
Barton v. Keeble, [1928] Oh. 517 ; 97 

L. J. Ch. 215 ; 139 L. T. 130. 

2922. Add. Annotation : — Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689. 

2929. Add. Annotations : — Refd. Re Debtor (No. 3 
of 1920) (1926), 135 L. T. 689; Frost v. 
Caslon, Frost V. Wilkins, [1929] 2 K. B. 138. 

2943a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler— Carrying on of restaurant.] — A 
covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler shouhi 
not be carried on on the demised i^remises, 
is not broken by the carrying on of a 
restaurant with a wine Sc beer on-licence 
subject to the condition that alcoholic liquor 
should only bo served with meals. -JjOrden 
V. BROOKE-nm'HiNa, [1927) 2 K. B. 237; 
96 L. J. K. B. 400 ; 137 L. T. 60 ; 91 J. P. 
81 ; 43 T. L. It. 268 ; 71 Sol. Jo. 332. 

2945. Add. Annotation : —Refd. Lorden v. Brooko- 
Hitching, [1027] 2 K. B. 237. 

2962. Add. Annolakon : -Refd. liordon v. Brooke- 
ffitching, [1927] 2 K. B. 237. 

2953. Add. Annotation : —Refd, Lorden v. Ilrooke- 
Hitching, [1027] 2 1C. B. 237. 

2965. Add. Annotation:- Mentd. Ilaskcll v. Mar- 
low, [1928] 2 K. B. 15. 

2981a. Subletting / part of premises.] 

Barton v. Keebliv <o. 29 1 3a, ante. 

2994. Add. Citations:—/ » L. J. Ch. 1 ; 131 L. T. 56. 

2995. After this casr* / d ; 

-.] —Hi , now, I^andlord & Tenant 
Act, 1927 (c. 3 , 8. 19 (2). 

2995a. Making openings In party-wall.] 

— Liixby & Hkinner, Ittd. V. Crump (1929), 
73 Sol, Jo. 360. 

2997. Add. Annotation : — Refd. Torbay Hotel v. 
Jenkins, [1937] 2 Ch. 225. 

2998. Add. Annotation : — Refd. Ward v. Paterson, 
[1929] 2 Gb. 396. 


PART XII. SECT. 8, SUB-SECT. 4.— 
B. {•). 

• i. Tea db refrethmeni rooms — 

Letting premises for use as tea-rooms 
only,] — Held: a breach of covenant, 
tc. the person injured hj the breach of 
covenant was entitled to an Interdict 
restraining such breach. — SAHicsBOiJk.Y 
V. WOOLFSON, 11925 J App. D. 38. — 


PART XII. SECT. 8. SUB-SECT. 7.— A. 

98881. Not to lei for parUeular trade — 
What amounts to breach .] — Where 
premises were let to a confectioner, 8c 

J.R. 


the laxuUord covenanted not to let 
any shop in the same block of bnildinss 
for a aimBar purposo, but subsequently 
let adjoining shops to a grocer & a 
groengrooer « tmfterer ; — Held : tb(^ 
bad been a breach of covenant by the 
landlord. — Suthxrlaxp v. Dbvbbiccx, 
[19281 N. Z. L. R. 171.— N.Z. 

2988 II. .)— In a lease to 

pltf., by deft, oo.'a manager, of premises 
part of a hotel building for use im a 
store, the lessee agreed to use the store 
for the dlrolay 8c sale of certain 
specified kings of goods, 8C lessor agrera 
*^not to enter Into any leases herein 
during the term of this lease which 
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shall bo used for tbo purpose of soiling 
any of the above-montloued articles 
ALfter the making of Ibo Joaso, deft. 
CO. made a runewal louso tu (i. of 
store promises limned lat<>ly mljoluing 
those leased to pltf., the buslnesH to 
bo carried on ihcndii by (J. tx^lug 
that of selling prwlwdy thusuino kind 
of goods that pltf. was to sell; - 
Held: the nuiewal of O.’s lease was 
a broach of the ogwernont ^vllh pltf. 
not to enter Into any such lease, 8c 
deft. CO. was liable to pltf. In damages 
by reason of thrj breach. — Q baiit r. 
CWFTON- On., [1928] a D. L. 11. 94 ; 03 
O. Jj. R. 207. -CAN. 
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3002. Add. Annotation : — Held. Iiorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

3007. Add. Annotation*^ : — Consd. Southwark 
Revenue Offieer v. Hoe (K.) & Go. (1930), 
143 L. T. 544. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 405. 

S026s. Not to allow placards, postors or advertise- 
ments other than plates or other similar 
announcements — Illuminated sign.] — Held : a 
broach of the covenant. — G ifpoed v. Dent 
( 1926), 71 Sol. Jo. 83. 


3027. In second catchword for ** grantor ** road 
** grantee.’* 

8083. Add. AnnotaHon: — Refd. Richardson «. 
MoncriefCe (1926), 43 T. L. B. 32, 

3035a. Obligation of lessor as to a(Uaoent 

premises.] — O’C edab, Ltd. v, Slough Trad- 
ing Co., No. 5070a, post. 

3067. Add. CUaHtma ;—[1926] Oh. 620 1 95 
L. J. Oh. 445 j 136 L. T. 107. 


Part XIII. — Fitness of Premises, 


3167. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

8169. Add. Annotation : — Refd. Fisher v. Walters 
(1926), 90 J. P. 196. 

8160. Add. CUationa :—90 J. P. 106 ; 24 L. G. B. 
827. 

3160a. .] — ^The tenant of an in- 

dustrial dwelling-house, which, as regards 
lent, came within Housing Act, 1926 (c. 14), 
& Increase of Bent & Mtge. Interest (Re- 
btrictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
ddft corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by Ixim when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushed his hands. Ho based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Art, 1926, to keep the house in all respects 


reasonably fit for human habitation” dc, 
alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep tne 
house in ” good & tenantable repair ” : — 
Held: (1) whatever was the effect of the 
above mentioned Acta upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, A the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words “in ail 
respects reasonably fit for human habitation ’ ’ 
in Housing Act, 1925, s. 1. — Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131 ; 96 
L. J. K. B. 234 ; 136 L. T. 622 ; 91 J. P. 
26 ; 43 T. L. R. 146 ; 71 Sol. Jo. 86 ; 26 
L. G. B. 79, C. A. 


Part XIV. — Fixtures. 

8189. Add. Annotation: — Oeneratlyt Mentd. Kur- 8261a. Oak panelling.] — Spybr v. Phillipson 
sell V. Timber Operators AContractors* [1927] (1930), 74 Sol. Jo. 787. 

1 K. B. 298. 


PART Xlll. SECT. 8, SUB-SECT. 2. — 
D. (b) U. 

31B1 il. Defect of repair.] — 

KBT.roN V. Stbwakt, [1028] 3 w. W. R. 
040.- CAN. 

PART XIII. SECT. 8, SUB-SECT. 2. -E. 

8166 I. Breach — Whai amumtUe to — 
Hot aahes left in yard.} — DeftA. agrwd 
for reward to provide board Sc loos' 
for infant pltf.. who wae injured m 
playing in the yaid of the prezniaen 
throuim ooznins In contact with some 
hot awes placed there by one of defts - 
— Held •• defts. were liable. — Ibwin v 
Hamal. [1927] N. Z. L. K. 7.— -N.Z. 

PART XIII. SECT. 8, SUB-SECT. 2. —F. 

so. Hoorn m bwUding Uaaed to un’ 
incorporated a$$oeiat%on — Injury to 
member of association — Failure to 
provide flre^eaoapea.] — A bnildlns In the 
city of L. was owned by deft. oo. Sc 
ooonplod by the oo. Sc vaxions tenants. 
It was fonr storeys in holsht, Sc on the 
fourth storey were two rooms fitted 
up Sc used as lodge-rooms. Deft. oo. 
had ioasod one of these roozns to an 
unincorporated fraternal association 
or lodge. Sc the prexnlses wore ocoupled 
hy the lodge under that lease in 
Jan. 1987, when a fire broke out In the 


building. Pltf., a member of the 
lodge, was attending a meetizig in the 
lodge -room at the time, & was severely 
injured in attempting to esoapo from 
the burning building. There were no 
fire-escapes, & the building was so 
constructed as to make it a fire-trap : — 
Held: pltf. was not an Invitee, but 
a mere Uoensoo, of defts., though an 
invitee of defts.’ tenant; he did not 
oomo upon defts.’ preznises for any 
purpose in wliich he Sc dofte. had a 
common interest. Sc there was no 
contractual relation between them. — 
Taylob V. PBOPi.E’a Loan & Savikob 
OorpNm [1929] 1 D. L. R. 100; 63 
O. L. R. 202.— CAN. 


sd. Theatre — Heatino-planl xnade- 
Tuoie.}— D avky V. Ckbzstoff (1915), 
9 O. W. N. 291, 481 ; 35 O. L. R. 162.— 
CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.— 
A. (d). 

so. BoHereA — Colxbcan «. Monaban 
(N. B.), [19871 8 D. L. R. 809.— CAN. 


sd. Manure lying in heaps .] — 
Manure lying in heaps in a bom-yard 
is a chattel which may be taken away 
by tho outgoing tenant, even alter his 
tenancy has expired. Sc trover will He 
for it If held or taken away by Ute 
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landlord. — F obhay v. Babnus (1809), 
12 N. B. R. (1 Han.) 460.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.— 
0. (b) il. 

3256 ii. .] — He ROY Woup 

Bkbwino Oo. (pnt.), (19861 8 D. L. R. 
1002; 7 C. B. R. 625.— CAN. 

3266 iil. .] — On an intei- 

pleader issue, between a judgment 
creditor of the manager of a newspaper 
& printing business Sc the lattor’s 
fattier, who owned the bustness Sc the 

E remises in which it was oanied on, 
eld that the printing presses were 
the property of the father. Tho 
evidence favoured the view that he. 
Sc not the son, was their real pnrohaser ; 
&, moreover, they wore part of the 
realty, since they were attached to the 
building for the better enjoyment Sc 
use thereof as a printing establishment. 
Sc because their removal would dls- 
figure Sc disturb the building itself. — 
Riohabdson V. Hakdib, [1938] 3 
M'. W. R. 846.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 8.— S. 

8879 i, BoOer^-dt o&ier ma€Mjury,l2- 
RotaBBB «. Obtabzo Bank (1891), fl 
O. R. 416.— CAN. 
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8890. CiUOion {1926] Ch. 877. 8483. Add, AnnotaHon .*-~Ref6. Berry v. Berry* 

[1929] 2 K. B. 316, 


Part XV, 

8555. Add, AnnoicUion : — ^Mentd. Busby v, 
Avgherino, [1928] A. C. 290. 

3574, Add, Annotaiion : — Retd. Berry v. Berry, 
[1929] 2 K. B. 316. 

3586. Add. Annotation : — Refd. Grant v, Edmond- 
son, [1930] 2 Oh. 245. 

3590. Add. CUaUone: — sub nom. Winston ». 
PiNKNBY, 3 Keb. 137 ; 2 Lev. 80 ; T. Raym. 
222 . 

Add. Annotation : — ^Refd. Brownlow v. Hewley 
(1696), 1 Ld. Raym. 68. 

8635. Add. Annotation : — ^Apld. Maine & New 
Brunswick Electrical Power Co. v. Hart, 
[1929] A. 0. 631. 

8744. Add. Annotation : — Mentd. Borman v. 
Griffith, [1930] 1 Ch. 403. 


— Rent. 

8761. Add, Annotation .-—Apld. Re Wells, [1929] 
2 Ch. 269. 

3779. Add. Annotation : — Retd. Rye r, Purcell, 
[1926] 1 K. B. 446. 

3808. Add, Annotation Dlstd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

8812. Add. Annotation : — ^Mentd. Re Pinto Leite & 
Nephews, Ea p. Des Olivaes (Visconde), 
[1929] 1 Ch. 221. 

8864. Add. Annotation : — Refd. Re Pinto Leite A; 
Nephews, Ex p. Des Olivaes (Visconde), 
[1929] 1 Oh. 221. 

3867. Add. An'twiaiion : — Refd. Tredegar o. liar- 
wood (1928), 97 L. .T. Oh. 892. 


PART XIV. SECT. 7. SUB-SECT. 2.— 
B. (b). 

3484 vi. .] — Fixtures which 

a tcuant is entitled to romovo mufit bo 
removed, durinj; the tenancy <»r within 
such time beyond the oriiarinal term as 
the Uniant holds the premises under a 
right htlll to consider himself a tenant. 
This rule applies whether the lease 
expired by effluxion of time or was 
properly rlotermlned during Ha cur- 
rency. -National Trust Co., Ltd. 

V . Palvcb Thkitre, Ltd., 11928] 1 

W. W. K. 502. 805 ; fl9281 2 D. h. R, 
39, 739 ; 23 Alta. L. R. 427.- -CAN. 

PART XIV. SECT. 7, SUB-SECT. 4. 

3461 iv. .] — Globe Land Co. v. 

Hbaslip, [1927] 3 D. L. R. 604 ; 60 
O. L. R. 499.— CAN. 

PART XIV. SECT. 7, SUB-SECT. 8.— 
B. fd). 

■e. C<nvnant to delioer up prreonal 
VTOT^’ ,/ specified in lease — or additions 
t’ *o.] — A lease provided that : “The 
.tfsei- will, at the expiration or other 
sooner detormlnation of the said terra, 
peaeeui>ly surronrtor 6c yield up unto 
the said UwHor the said <lend8o<l 
premises with the upiiurtenanws 
thereon 8c together with all buildinRS, 
erections & fixtures thereon, Ac tlie 
personal pr<jperty included In yohedule 
A. hereto attached & any personal 
property brought upon the demised 
premises In addition thereto or in lieu 
or In substitution therefor " : — Held : 
the personal property covered by the 
covenant included all the personal 
property In ouesdon herein brought 
upon the premisx n for use in the theatre, 
whether brought thereon by the lessor 
or by the lessee ; it being held that 
such of said property as did not dis- 
place any of the personal properly 
theretofore In the theatre waa “ in 
addition thereto," within the meaning 
of that phrase In the covenant. Sc such 
of it as took the place of any property 
theretofore in it was ** In Ueu of or in 
substitution therefor. " — National 
Trust Co., Ltd. e. Palace Theatre, 
Ltd.. [1928] 1 W. W. R. 502 ; [1928] 
2 D. L R. 59, 739 ; 23 Alta. L. R. 427. 
—CAM. 

PART XIV. SECT. 8, SUB-SECT. 1. 

at. CowMTeUm — During oonif/nuanee 
of term — TJguidator of tenant eomjfanif 
permuting mnoecl.}-— Q eklono Citt 

BUTLDXNO PTY., LTD. V. BENMETT, 
(1928] V. L. R. 214 ; [1928] Axima 
L. R. 138.— AUS. 


PART XV. SECT. 3. SUB-SECT. 1. 

•g. Payment of deposit- -Interest as 
part payment of rmf.] — A lease pro- 
vided that the lossoo shutUd deposit 
a certain amount with the lessor, t hat 
the Interest on the amount deposited 
was to be taken in part payment of 
the rent, 8c that the prlucipal amoimt 
was to be taken in disciiargo of th(‘ 
last year’s rent. Upon default in 
payment of the first year’s nuit, Ac 
re-entry upon the land by the lessor, 
the lessee sued to recover the full 
eunount deposited by him with the 
lessor: — Held: (1) tho amount left 
by the lessee with the lessor was not a 
deposit, In tho strict legal sense of tho 
term, liable to be forfeited on default 
of payment of rent ; (2) tho lessee was 
entitled to recover the return of his 
deposit, loss the rent that became pay- 
able In the first year. — Varadaraja 
Perumal Koil V. MUNIAPI'A 1*ixi.ai 
(1920), I. L. R. 63 Mod, 141.— IND. 

PART XV. SECT. 8, SUB-SECT. 0.— 
B. (b) i. 

3680 !v. .] — A lease 

provided that, on liroach of any of 
certain covenants, the lessees should 
forfeit Sc pay unto the lessor a further 
additional rent or sum of fifty pounds 
sterling. The trial judge decided that 
this uddlUonal yearly runt was not 
in reality rent, but was In the nature 
of a penalty ; 8c taking as the measure 
of the damages the Injury to tho 
reversion, he assessed fLamages at one 
shilling : — Held : the additional rent 
was in the nature of a penalty, 8c ttie 
damages liad been assessed on a proper 
basis. —Bradahaw v. Lemon, 11929] 
N. I. 159.— IR. 

PART XV. SECT. 4 , SUB-SECT. 1.— D. 

8784 J. What amount to days of grace 
—Whether postponement of for fnlure.}- 
. j lessor At lesi 


Appot. 8c first reap, were 

respectively under on agnxuuont of 
lease which provided {inter alia) 

(а) that the rent should b<‘ payable 
in advance on the first day of every 
month without demand or notice ; 

(б) that in the event of the non- 
payment of rent within 7 days from 
the due date thereof the lessor should 
be entitled to cancel ; <e) that nothing 
in (b) should be taken os giving the 
lessee the light to claim 7 days’ grace 
within which to pay the Instalment of 
tent Held / olauses (6) 8c (c) Indi- 
cated that tibe parties contemplated 
that there should be 7 days of grace 
before forfettnre oporated. — F eioen- 
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BAUM V. (1920), 60 N. L. 11. 236. 

-S. AF. 

PART XV. SECT. 4, SUB-SECT. 2.— 

G. (a). 

3765 i. Oeneral rulr. J— P epper v, 
BirrLRR (1875), 37 U. C. R. 353.— CAN. 

PART XV. SECT. 4. SUB-SECT. 8. 

th. Assignee — Assignment after expiry 
of term —Lease containing covenant for 
renewal.]— B i^soaXj National Bane, 
Ltd. V. Janaki Lath Uox (1927), 
I. L. K. 54 Calc. 813.— IND. 

PART XV. SECT. 6. SUB-SECT. 1.— B. 

■J. Failure to keep premises in tenant- 
able repair.] — Tho landlord of a house 
brought an action against the tenant 
for decree for payment of the rent due. 
In defence the tenant averred that the 
landloM was In breach of his obligation 
to keep tho promises lu tonantable 
oondltion. lu respect that ho bad tailed 
to renew certain piping whioh he knew 
or ought to have known was dofeobive, 
with the result that a pipe burst 8c 
defender’s efloctH were damaged, 8c 
she was compel led to leave tho house. 
Defender retained thu rent. Ale also 
oounterolalmod for the damage suflored 
by bor : — Held : a landlord’s claim for 
rent was liquid only If he had fulfilled 
his obligations under the mutual oou- 
traot of lease, 8c defender was entitled 
to retain her rent, 8c also to counter- 
claim tor the damage she alleged she 
had suffered. — F inolano 8c Mttohbll 
V. Howie, [1926] S. 0. 319.-— SOOT, 

PART XV. SECT. 6, SUB-SECT. 1.— 
B. (a). 

Ik. Whether forcible expulsion 
necessary— Attornment by tenant to 
person with title parammmt.] — To eon- 
stltute ovlrtlon forcllde expulsion Is 
not ueoessury. It Is not nocessary 
thot tho tenant should go out of 
poHHOHHion ; At If, upon a finlm being 
made by a person with title yum- 
mount, tho tenant oorwents to an 
attornment 1o sueh person to change 
the title tmdor wldeh ne holcls, or (uiUirs 
into a new arrangement for holding 
under him, this will be equivalent to an 
eviction Sc a fresh taking.— Jo(acNi»RA 
LaL SARKAB V. MOHEHH thiANDBA 
Saiutu (1928), I. L. R. 66 Calc. 101.1. — 
IND. 

PART XV. SECT. 6, SUB-SECT. Z. 

•L Application of rule to India,} — 
SUBIL KUMAR BIBWAB^U. .HaBANI 

Kanta Chakbavarti (1927), 1* L. R. 
65 Cole. 689.— IND. 
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3980. Add* Annolaiiona: — Consd. Dalton v 

Pickard (1911), [1926] 2 K. B. 646, n. 
Hichmond v, Sav^U, [1926] 2 £* B. 680. 


3968. Add. Annotation : — Generally ^ M6lltd* G. W. 
By. V. S.S, Mostyn, The Mostyn, [1928] A. C. 
67. 

8990. Add. Annotation : — As to (4) Consd. HaakeU 
V. Marlow, [1928] 2 K. B. 46. 


4106. Add. Annotations: — Refd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. Savill, [1926] 2 K. B. 630. 

4116a. .] — grantee of a rent reserved 

on a lease for years may sue the lessee for 
the rent where the lessee has attorned. — 
Goodman v. Packer (1670), T. Jo. 1 ; 
Preem. K. B. 1 ; 84 E. R. 1116. 

Annotation: — ^Reid. Brownlow v. Hewley (1696). 1 Ld. 

Haym. 82. 

4142a. Sufficiency of considera- 

tion.] — ^A declaration set out an agreement 
in writing, whereby pltf. agreed to let, &> 
T. to take, a house, at a yearly rent, & deft, 
thereby also agreed to see the rent paid 


by T., or to pay it for him. Averment, 
that pltf. let the nouse, & T. became tenant 
on the terms of the agreement. Breach, 
that neither T. nor deft, paid the rent: — 
Held : the consideration for deft.’s promise 
was the letting of the house. — Caballero v. 
Slater (1854), 14 0. B. 300 ; 23 L. J. C. P. 
67 ; 2 W. B. 198 ; 139 E. R. 123 ; sub nom. 
Oavaliero V. Slater, 22 L. T. O. S. 
243. 

4167. Add. Annotation: — ^Mentd. Hoystead i;. 
Taxation Oomr., [1926] A. 0. 166. 

4162. Add. Annotation : — ^Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 

4168. Add. Annotation : — ^Refd. Hoystead v. Taxa< 
tion Comr., [1926] A. C. 155. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.] — ^Turner v. Watts, No. 
6636a, post. 

4262. Add. Annotation: — ^Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 137 L. T. 633. 
4276. Add. Annotation : — Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 


Part XVI. — Rates and Taxes. 


4367. Add. Annotation : — Mentd. Fry v. Salisbury 
House Estate, Ltd., .Tones v. City of London 
Real Property Co., 11930] A. C. 432. 

4868. Add. Annotation : — ^Refd. Miller (Lady) v. 
I. R. Comrs. (1930), 16 Tax Cas. 25. 


4381. Add. Annotation : — Refd. Perrin v. Dickson, 
[1929] 98 L. J. K. B. 683. 

4382. Add. Annotations : — ^Refd. Shanks v. I. K. 
Comrs., [1929] 1 K. B. 342. Mentd. I. R. 
Comrs. V. Miller, [1930] A. C. 222. 


PART XV. SECT. 6, SUB-SECT. 6.— 0. 

8984 f. lAmds inundated .] — Unlofta 
there is any stlpnlation in the agreement 
of tenancy to the contrary, a tenant is 
not entitled to claim abatement of 
rent on the ground that the produotivo 

S owers of the land hare deteriorated 
y reason of its liability to inundation 
at high water. It is only when a 
part of the premibos leased Is entirely 
lost by inundation of the sea that an 
abotomoni of rent on that account 
can bo claimed. — V ishwanatii v. 
HANKRTBiitrA (1925), I. L. H. 50 Bom, 
94.— IND. 

PART XV. SECT. 9, SUB-SECT. 8,— C. 

so. Land <& chattels let at single rent — 
Land dr ctiattels subject to mortcfoge .] — 
An owner of lands & chattels thereon 
made an equitable mtgo. of both the 
land Sc chattels. Subsoquently, by 
virtue of Convoyanclne Act, 18H1, 
H. IS, ho made a lease of both the lands 
Sc chattels, reserving a single rent *— 
Held : the rent uos not apportlonable 
between the lands Sc the ehattols. as 
the rent Issuod out of the lands to the 
oxcluHlon of the cbaitels. — ^Mxns'STRii 
Sc LiciNSTRn Bank, Ltd. v. Holi4INS- 
HEAD, [19801 1. R. 187.— IR. 

PART XV. SECT. 10, SUB-SECT. 2.— 
E. (•). 

■p. Some heirs or suceesaors-in- 
iniarest.y-~A. suit for rent is maintain- 
able a^nst some of the heirs or 
Bucoessors-in-lnterest of a deceased 
tenant, without bringing all the heirs 
or Huocessors-ln •interest on the record. 
— Jaoan Mohan Sabrar v. Brojrndra 
Kumar Cbarrabarti (1925), 1. L. 11. 
53 Oalo. 197.— IND. 

PART XV. SECT. 10, BUB-SECT. 2.— 

r. «i5. 

4154 i. VdHdiiy of lease — Lease by 
skttviory body — Not tn accordance vntn 
statute,]- A. sued as olork to comrs. 


exercising a public trust under an Act 
of Parliament, 3 Viet. c. 63, upon an 
alleged domiso of tolls for a year, at 
a rent payable every fortnight in 
advanoe, scot. 27 of that Act requiring 
the rent to be mode payable monthly , 
the lease stated in the declaration is 
said U) bo subject to the Act ; — Held : 
on domunxir to the declaration, pltf., 
as oleik to the comrs., could not be 
ponnlttod to recover on such a oon- 
traol, becauso it was a contract sub- 
stantially different from the one which 
the conns, weie expressly directed by 
tiio statute to inalve.- -Ireland v. 
Noble (1847), 3 U. C. R. 235.— CAN. 

4164 il. Corporate seal of lessors 

not attached — Tenani never in 
possession. 1 — Newport Industoial 
1>KAKTX>PMLNT CO. V. HKUGHAN, [1928] 
3 D. L. H. .547; 02 O. L. 31. 364; 
ajQW., [1929] 3 U. L. K. 108; S. C. II. 
401.— CAN. 


PART XV. SECT. 10, SUB-SECT. 8.- 
C. (0). 

sq. Holding over after judgment in. 
favour of landlord — No resumption of 
posatssion by landlord .) — lu an action 
to recover rent of premises leased by 
deft, from pltf., deft, pleaded, inter 
alia, that tlie tenancy had been 
detormlnod. The issue was decided 
in favour of pltf.. Sc judgment was 
ontored in pltf.'s favour & no appeal 
taken. No notice to quit was given, & 
there was no surrender of the promises, 
ie no acoeptanoe of surrender, Sc no 
resumption of possession by pltf. ; — 
Ildd: dlsmlb&iug deft.'s appeal with 
costa, pltf. was entitled to rei’over for 
rentiu of the premises for the time 
subsequent to the recovery of the 
previous Judgment. — Gannon u. Par- 
OUHAR Trading Oo. (1928), 60 N. S. R. 

0.— CAN. 


PART XV. SECT. 10, SUB-SECT, 8.- 
C. (•). 

4288 ii. Assignee of agree- 
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meni for lease — Lease granted to 
original lessee.] —Whore the assignee 
of an agreement for a lease enters upon 
the subject promises & exoroiscs acts 
of ownership thereon Sc also pays 
money to the lessor in accordance with 
the amount mentioned as rent in the 
agreement for a lease, ho Is liable to 
the lessor in an action for use & 
occupation, even though after entry 
by him the lessor grants a lease of the 
premises to the orlginol lessee under the 
terms of the agreement for a lease. - 
Owen v. Beecher (1928), 28 S. It. 
N. y. W. 527 ; 45 N. S. W. W. N. 07. 
AUS. 


PART XVI. SECT. 1. SUB-SECT. 2. -B. 

sr. Agreenunt altering incidence of 
tax — What amounts to.) — A landlord tk 
a tenant entered into a preliminary' 
agreement for a lease of certain 
premises for £90 per week, the tenant 
to pay all taxes, including land taxes. 
Prior to the execution of the lease the 
lessor discovered that the provision 
that the tenant was to pay land tax 
was contrary to the terms of Fe<leral 
Sc State Land Tax Acts. The landlord 
then required that the lease should 
‘provide for a rent of £100 per week. Sc 
promised that he uould make a 
voluntary annual allowance to the 
lessee of an amount equal to the 
difference between the amount of the 
Federal Sc State land tax paid by the 
lessor in respect of the premia Sc 
£520, the latter sum being the annual 
amount of £10 per week. The lease 
was then executed, stipulating for 
a rent of £100 per week: — Held: the 
above facts did not disclose a con- 
tract, agreement or arrangement . . . 
altering the incidence " of any land 
tax within- Land Tax Act Assessment 
Act, 1910-1926, s. 63, or Land Tax 
Ao^ 1915, s. 68.— /2e Luokb, Ltd., 
[1928] V. L. R. 180; [1928] Argus 
L. R. 155.— AUS. 
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4397. Add. AnnotcUwn : — io (2) ReM. R. t\ 
Customs &, Excise Comrs., [1928] A. C. 402. 

4416. Add. Annoiaiitm : — Refd. Musmann r. 

Bngelke (1927), 96 L. J. K. B. 824. 

4421. Add. Annotation: — ^Mentd. Grant v. Ed- 
mondson, [1930] 2 Ch. 246. 

4446. Add. Annotation : — Mentd. Blav v. Pollard 
& Morris, [1930] 1 K. B. 028. 

4447. Add. Annoiatwti : — Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

4457a. Right to deduct from rent — Under land- 
lord’s covenant to refund excess over speolfled 
sum.] — The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant by the 
lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates Ad taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 


Part XVII. — Assessments, 

4458. Add. Annotation : — Oenerallyt Refd. Lowther 
V. Clifford, [1927] 1 K. B. 130. 

4464. Add. Annotations: — Refd. Caldor’s Yeast Co. 
V. Stockdale (1920), 90 L. J. Ch. 357 ; liowther 
V. Clifford, [1927] 1 K. B. 130. 

4465. Add. Annotation : — ^Refd. Lowther v* 

Clifford (1926), 136 L. T. 200. 

4467. Add. Annotation : — ^Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

4468. Add. Annotation : — ^Refd. Lowther v. 

Clifford (1926), 136 L. T. 200. 

4471. Add. Citations [1027] J K. B. 130; 95 
L. J. K. B. 670 ; 135 L. T. 200 ; 90 J. P, 
113; 24L. G. R. 231. 

Add. Annotation : — Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

4475. Add. Annotation: — Refd. Lowther v. Clif- 
ford, [1927] 1 K. B. 130. 

4477. Add. Annotation : — Refd. Lowther v. 

aifford, [1927] 1 K. B. 130. 

4470. Add. Annotation : — ^Refd. Lowther v. 

Clifford, [1927] 1 K. B. 130. 


difference between the total sum paid by 
him & £126. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 
to deduct such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
punctually pay & discharge all rates, 
cs, duties, enn^es, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid three half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
A having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent : — Held : 
under the landlor<ls’ covenant to refund, the 
tenant was entitled to make the deduction. - - 
SowEiiuY V. Linds VY (1028), 139 Su T. 615 ; 
41 T. J.. R. 7M, C. A. 


Charges, Outgoings, etc, 

4482a. Special expenses rate —Sewerage purposes.] 

— A special expenses rate lervioa for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable. — C alder’s 
Yeast Co. v. Stockdai.e, [1028] Ch. 840; 96 
L. J. Ch. 357 ; 130 h. T. 458 ; 91 J. P. 67 ; 
stib 7iom. Calver’s Yeast Co. v. Stockdale, 
25 L. G. R. 354. C. A. 

4480. Add. Annotation : — Apld. Lowther v. 

Clifford, [1927] 1 K. B. 130. 

4503. Add. Annotation : — Hold. Jjowther v. 

Clifford (1020), 135 L. T. 200. 

4534a. To what tenancies applicable.] — Finance 
(1009-10) Act, 1910 (c. 8), s. 40, does not 
apply to tenancies entertsd into after the 
passing of the Act. -R. v. fhJSTOMS Ac Excise 
C oMKS., 119281 A. C. 402; 97 L. J. K. B. 
771 ; 44 T. L. R. 775 ; sub nom. Jl. v. Cus- 
TOMS Ac Excise Comrs., Ejc p. Pkolbr, 139 
L. T. 617 ; 92 J. 1*. 173 ; 26 L. G. K. 587. 
H. L. 


PART XVI. SECT. 2, SUB-SECT. 4.— A. 

hi. “ Which now are.”] — Deft., 

n 1872, leased a fanii from pltf. for 
a year from Sept. 27, 1872 :— HeW; 
deft, was not liable for the taxes for 
1872, for the words, " ail rates, etc., 
which now are.” referred to the kind 
or character of the taxes assessable 
afrainst the land. — Mao.vauoiiton v. 
WlOO (1874), 35 U. C. R. 111.— CAN. 

PART XVI. SECrr. 2, SUB-SECT. 4.— C. 

st. Covenant to pay ” any future land 
tax ” — Rate imposed under brii^ Ad 
not included.] — joxbs (David), Ltd. v. 
Lkvexthal (1927), 27 8. R. N. 8. W. 
350 ; 44 N. 8. W. W. N. 105.— AUS. 

sa. Covaiant to pay " any future 
lattd tax — Bridye rate.] — By a tease 
dated Nov. 30, 1909, applts. dezoised 
certain business premises in Sydney to 


imposed or to be imposed upon the 
premises or payable by the o^ner or 
oocapier in respect thereof, landlord’s 
propmy tax or land tax only excepted. 
Applts., as lessors, signed a memo- 
m^am dated Har. 31, 1910, under 


seal, which recited that It should he 
read with the lease. Sc then* by OKreed 
to pay “ tho land lax at prc'scnt 
assessed & any future laud tax or 
municipal tax upon tho imiinproved 
capital Taluc." .Sydney Harbour 
BritUre Act of 1922. enacted by the 
Parliament of Now .South Wales, 

E rovidod for the erection of a hi(;h 
ivel brldKO across Sydney Harbour, 
two'thirds of tho expense to be borne by 
the Exchequer of tho State, & one- 
third to be paid out of the proceeds of 
a rate leviable yearly of one half- 
penny in the pound upon tho un- 
improved value of ’* (inter alia) ** all 
lands within the city of Sydney & 
rateable under Sydney Ojrpt^ration 
Act, 1902.'' By sect. 10 the Sydney 
Council were required to collect tho 
rate & pay the proceeds to a special 
account at tho Treasury: -IJetd: 
resps. in refusinf^ to pay the bridcro lax 
had not commiti^ a breach of 
covenant as the bridge tax was a land 
tax being a tax on land dlrcclly iui- 

£ osed by the Legislature of the state, 

: the fact that the area of thc^ tax was 
limited to the city of Sydney A certain 
specified shires was immaterial : there- 
fore the bridge tax was within the 
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meaning of tho memorandum Sc 
payable by applts. as lessors. — Moimw 
liKvijNTiun V. David Jonka, Ltd., 
(1030J A. O. 259 ; 99 L. J. P. C. 161 ; 
1 12 L. T. 468, P. C.— AUS. 

PART XVI. SECT. 3, SUB-SECT. 2. 

■b. lAmiled to proportion of taxes 
covenanted to he paid — Not penalties 
arermng on non-j^ayment by UnaTU.]— 
PoiJLOC'K V. MiLLUiAN (Sask.), 11920] 
4 D. L. K. 27.— CAN. 

PART XVII. SECT, i, SUB-SECT. 4. 

4467 I. Jjrainage rxprnsts.] — By a 
(•oveuant In a lease of licensed prcmlHCs 
llio lessee undertook to puy, satisfy, A 
discharge all rntc-s, taxes, charges. 
uHsessments, impositions. Sc outgoings 
whatsoover at any time charged or 
imposed upon or in rospcjct of the 
demised premises. I'ursuaut to an 
order of a licensing inspector a scptlo 
tank sanitary system was installed in 
Kubstitution for the sanitary system 
already in use: — liild: tho covenant 
Imposed upon tho lessee the obligation 
to pay the cost of installation.— 
Lo»£ax V. Love, I1929J V. L. R. 84; 
11929J Argus L. R. 88. -AUS. 
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Part XVm.— Repairs 


4552. Add. Annotation : — Ab to (3) Refd. Grant v. 
Edmondson, [1930] 2 Ch. 246. 

4568. Add. Annotation : — Consd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4560. Add. Citations .*—90 J. P. 196 ; 24 L. G. R. 
327. 

4569a. - — .] — Moboan v. Liverpool 

Corpn., No. 3160a, ante. 

4578. Add. Annotaiiona : — ^Refd. Fisher v. Walters, 
[1926] 2 K. B. 816; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4582. Add. Annoiatiom : — Consd. Griffin v. Pillet, 
[1926] 1 K. B. 17. Reid. Fisher v. Walters, 
[1926] 2 K. B. 316; Morgan v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4584. Add. Annotations : — Distd. Fisher v. Walters, 
[1926] 2 K. B. 316. Reid. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add. Annotations : — As to (2) Consd. Fisher 
v. Walters, [1926] 2 K. B. 315 ; Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 131. 

4588a. — — .] — Morgan v. Liverpool 

Corpn., No. 3160a, ante. 

4593. Add. Annotations : — Mentd. GKiy-Pell v. 
Foster, [1930] 2 Ch. 169 ; Hnntoon Co. v. 
Eolynos (Incorporated), [1930] 1 Ch. 628. 

4609. Add. Annotation: — As to (1) Reid. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

4616. Add. Annotation ; — ^Mentd. G. W. Ry. v. 
S.S. Mostyn, Tub Mostyn, [1928] A. C. 67. 

4638. For existing citations read oa reported in 
21 Oh. D. 18.” 

4662. Add, Annotation : — As to (2) Consd. Field 
V, Oumicfc, [1926] 2 K. B. 374. 

4670. Add. Annotation : — Reid. Field v. Cumick, 
K. B. 374. 

4682. Add. Annotation: — ^Mentd. Haskell v, Mar- 
low, [1928] 2 K. B. 45. 

4694. Add. Annotation : — As to {!) Reid. Haskell 
V. Marlow, [1928] 2 K. B. 46. 

4698. Add. Annotatvni : — Reid. Haskell v, Marlow, 
[1928] 2 K. B. 45. 

4699. Add. Annotation : — Reid. Haskell v. Marlow, 
[1928] 2 K.B. 46. 

4707. For “ a house in Hpltallields is now painted,” 
road ” never painted.” 


4785. Add. Annotation : — ^Reld. Manchester Corpn. 
V. Audenshaw U. 0. & Denton XJ. C., [1928] 
Ch. 763. 

4739. Add. Annotation : — ^Reld. Haskell v. Marlow, 
[1928] 2 E. B. 46. 

4739a. Dilapidations — Neglect to repair.] — 

Testator devised a dwelling-house to his wife 
for her life, she ” keeping same in good 
repair &, condition, reasonable wear & tear 
excepted,” & after her death he directed that 
same should fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of decay. Pltfs., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the teims of the will, & claimed 
from her exors. the cost of the necessary 
repairs : — Held : testator’s widow, having 
accepted & occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
surx)lusag6, &> a reasonable meaning must be 
given to them, but having regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, her exors. 
were liable for the damage arising from the 
natural process of decay. — Habeell v. Mar- 
low, [1928] 2 E. B. 46 ; 97 L. J. E. B. 311 ; 
138 L. T. 621 ; 44 T. L. R. 171, D. 0. 

4749. Add. Annotation ; — Consd. Haskell v. Mar- 
low, [1928] 2 E. B. 46. 

4750. Add. Annotaiion : — Consd. Haskell v. Mar- 
low, [1928] 2 E. B. 45. 

4767. Add. Annotation : — Refd. Haskell v. Marlow, 
[1928] 2 E. B. 46. 

4760a. To keep in good Sc proper order & con- 
dition — Ornamental waters — Removal of 
mud.J — Among the covenants in a lease was 
one by which deft, covenanted at all times 
during the term to maintain, keep, & leave 
” all pleasure grounds,” lawns, walks, borders, 


PART XVIII. SECT. 2, SUB-SECT. 2.— 
D. (a). 

■V. Jirpairs creating tmp—l4abiJitu 
of landlord to person residing lui/A 
tenarU .] — Where a landlord, in makinK 
repairs, creates a trap which is known 
to lilnv, or should be known to him, & 
an Injury Is caused thereby to one who 
has a rieht to be on the premises & 
who is Ignorant of the trap the land- 
lord is liable . — ]«'babkb v. Pbaiice, 
(1928] 2 D. L. H. 64 ; 1 W. W. 11. 837 ; 
30 B. C. B. 338.— CAN. 

PART XVni. SECT. 8, SUB-SECT. 1. 

■ 0 . jiUeraiions neceeaarv to comply 
tvUh lau\] — Where a receipt for rent 
of a movlnir-pioture theatre stated 
that " all re^irs 8c altemtioiui were 
to bo at the lessee’s expense, 8c at the 
time the lease was made it was not 
oontoniplated by tbo parties that the 
buildiuK was, as In tact it was, con- 
trary to the regulations under Moving 
Picture Act : — Held ,* the wora 
'* alterations ” was not intended to 


cover such alterations as might be 
necessary to mako the building comply 
with the law, 8c therefore saia receipt 
was not an ** agreement to the con- 
trary ” within sect. 17 (3) of Fire 
Marshal Act.— McMobdik v. Ford 
(B. C.), 11929] 3 W. W. B. 169.— CAN. 


PART XVlIl. SECT. 8, SUB-SECT. 8.— 
D, (a) vii. 

4726 i. RdtviMing suMdiktry part — 
Floors ,] — A oovenant to keep in repair 
involves an obligation to renew, where 
the thing aflIootM is a subordinate part 
of the 'i^ole structure, as in the case 
of a roof, floor, or wall. — SrsPiiiBB 8c 
Go. V. Bkrktman, [1928] N. Z. L. R. 
68.— N,Z. 

47S9 i. IFoU.}— Staplbs 8c C!o. 

V. Bxrbxhak, No. 4726 i. onto. 

•w. Roof .] — Stapij» 8c Go. V. 

Bbrbtman, No. 4726 t, ante. 


PART XVllL SECT. 8, SUB-SECT. S.— 

D. (b) 1. 

sx. To yield vp in good repair-^ 
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Bridge — Washed away hy flood ,}- — 
Biddiford, stc. V. Ltsaoht, [1927] 
N. Z. L. B. 563.— N.Z. 


sy. To leave premises in orUjinal sUde 
— Desttradion ^ fire.] — Pltf. let his 
bouse to deft. oo. to be used as liquor 
warehouse, deft. co. agreeing to make 
the necessary struotural alterations to 
suit their purpose, 8c to restore the 
house to pltl. at the end of the lease in 
its original state* During the period 
of the lease, one night, in the absence 
of a watchman, the liquor store-room 
8c the whole house were destroyed by 
Are. In a suit by the lessor for 
damages: — Held: though, under a 
general covenant such as the above, 
a lessee would under the English law 
bo liable for all damage tnoludlng one 
arising from Are, yet, under Indian 
Transfer of Property Act, s. lOS (s), 
he is not liable for damage by fire in 
the absence of proof that the fire was 
due to his neidigmtoe. — East India 
DumijjEBiaa e. HATHiAa <1828), 
1. L. B. 81 Mad. 994.— DID. 



V(A. XXXI— Umdlord and Xanant. Oaaea 476Qa— 4848. 


& Bobberies in good & proper order Sc 
condition* Included in the pleasure grounds 
were ornamental waters consisting of two 
TOnds & th]^ lakes, which afforded boating 
« trout fishing. Pltf . complained of various 
breaches of the above covenant, particularly 
in respect of the accumtfiation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & weeds. Deft, had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud : — 
Held : in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft, was liable to remove so much of the mud 
in the lodge lake, 8l also in a specified portion 
of the upper boat lake, as would leave a 
^eet of water of not less than 2 feet 0 inches 
in depth throughout. — Hoblick v. Scully, 
[1927] 2 Oh. 160 ; 96 L. J. Oh. 429 ; 137 
L. T. 669; 71 Sol. Jo. 331. 

4768. Add. Annoiaiion: — Refd. Bean v. Plaxfon 
R. D. C. (1928), 130 L. T. 320. 

4776, Add. AnnoUUiona : — Refd. Field v. Curnick, 
[1926] 2 K. B. 374 ; Marsden v. Heyes, [1927] 
2 K. B. 1. 

4868. Add. Aimotaiion : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4866. Add. Avnoiaiion : — Generally ^ Refd. St. 
Anne’s Well Brewery Oo. v. Roberts (1928), 
140 L. T. 1. 

4879. Add. Annotation: — Distd. St. Anne’s Well 
Brewery Oo. v. Roberta (1028), 140 L. T. 1. 

4882a. .] — Defts. were the owners, but 

not the occupiers, of part of an ancient city 


waU, which also formed the back wall of an 
ancient inn owned by pltfs. The portion 
of the wall belonging to dofts. collapsed, 
demolishing pltfs.’ inn:— £Zc(d; (1) the 
doctrine of Rylanda v. Fletcher (1868), L. R. 
3 H. L. 330, had never been applied to affect 
the liability of an owner who was out of 
possession at the time when the injury took 
place ; though defts. did not ei'ect the wall, 
they took it over when they bought the 
properi^y as the boundary & retaining wall 
for their property. At they were only using 
that property in the ordinary ways in which 
property is used, so that they were outside 
the authority of that case ; (2) there was no 
reason to suppose that when they h>t the 
property to their tenant it was in a ruinous 
condition, or that in the exeroiso of a reason- 
able diligence they should have ascertained 
that It was in a ruinous condition ; At ])ltfs. 
failed to bring their case within the principle 
of Todd V. Flight, No. 4879, owte. --St, 
Anne’s Welt. Brbwbby Oo. v. Roberts 
(1928), 140 L. T. 1 ; 92 J. P. 180; 44 T. L. R. 
703 ; 26 L. G. R. 638, 0. A. 

4883. Add. Annoiatioii : -Retd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4887. Add. Annotation : — Refd. Ht. Atme’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4889. Add. Annoiaiion : — ^Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4891. Add. Annoiaiion : — As to (2) Refd. Fisher v, 
Walters (1926). 00 J. P. 196. 

4900. Add. Annotation : — Refd, Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4903. Add. Annotation. : — Refd. Fisher v. Walters 
(1926), 90 J. P. 196. 


Part XIX.— Waste. 


4932. Add. Amiolation : — Apld. Marsden v. Heyes, 
[1927] 2 K. B. 1. 

4943. Add, Annotatione : — As (1) Consd. Htiwons 


»>. Willing Al <’o., |1929j W. IN. 53. Refd. 
Pric€‘ V. Corpn. d’Knergie do Moutmagny, 
[1927] A. C. 363. 


PART XVlll. SECT. 5, SUB-SECT. 1.— 
B. (0). 

4S87 ili. .]— Where a hajoony 

oommon to all the tenants was in a 
defeotive condition Sc was unsafe, & 
the landlord was notified of such 
condition, but did not repair it. Sc 
thereafter a tenant fell from the 
balcony Sc was injured : — Held : the 
landlord was liable. — ^A sitk e. Ebrahim 
(1926), 47 N. L. R. 1.— S. AF. 

r 


PART XVlll. SECT. 6. SUB-SECT. 2.— 
A. (b). 

4000 U. .1— Male pltf. was 

tenant of a furnished apartment, 
which contained a gas heater used for 
heating water for use in the apartment 
Sc in the other apartments in the same 
house. The heater was defeotlve to 
the knowledge of the landlord. Sc 
owing to an escape at burning gas from 
the beater femoie pltf. was seriously 
burned: — Held: the landlord was 
liable to both pltfs., for although the 
heater was not pan of the demised 
premises, there was a posttiTe agree- 
ment to keep it in repair, whloh gave 
rise to on oot^ by the tenant for 
damages for nreaoh of oontroot. — 
HORIUE V. Moczjoa (Alta.). (1927) 2 
D. L. B. 839 ; 11927) 1 W. W. B. 827.— 
CAN. 

ju Vnleea undef 

taking to repair adenowledged .] — In a 


house rented by pltf. from deft, there 
'Mas a defootive cblumey, wlilch deft, 
undertook to rebuild, fie also under- 
took to rosblngle the roof. Two 
months after pltf. hud moved ini o the 
house &: placed bis chattels in it, the 
house was burnt downn Sc with it pltt.’s 
cliattels. the undertaking t<t repair Sc 
roshlngle not haring been tiilfilled. 
The fire was oause<l bv sparks from 
the chimney reaching the old shingles 
on the roof. I’ltf.. who had re- 
peatedly warned deft, of the danger, 
sued In tort for the value of bis chattels . 
— Held ; doft. was properly held liable. 
The rule requiring a tenant to minlmiso 
his loss by himself repairing at the 
exjiense of his landlord docs not apply 
where the landlord acknowledges nls 
undertaking Sc promises to fulfil It. 
By his agreement deft, assumed the 
duty of repolrlsg within a reasonable 
time; Sc nls neglect to do so after 
repeated warnings was negligence 
entitling pltf. to sue in tort. — A meij. 
V. Malonbt, £1929} 4 D. L. 11. 514 ; 64 
O. L. K. 285.— CAN. 

D i. .>— Where the owner 

of on hotel leasM the pxemlses, Sc 
pltf. fell through an opening in a 
verandah : — Held : pltf. was not 
entitled to recover os against the 
owner, even if there were an cxprrwi 
oovenant by him to make outside 
repairs, os pltf, was a stmnger to the 
oovenant.— -MoBoniJl e. Donrellv 
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(1900), 14 O. W. U. 1044 ; J O. W. N. 
105.— CAN. 

D 11. — .]--l’rendsoH, the 

property of deft., were lot to W., who 
lot (Ullerent portions to sab-tenants, 
including an upstairs room to 1). The 
letting to VV. was within Xteut llestrlc- 
tion Act, N. 1.. 1925 (o. 12). Htf., a 
district nurse, having visited D., 
descended the stairs. Sc whilst taking the 
lost stop on to the ball the floor gave 
way. Sc pltf. received serious Injuries 
’//pm ! pltf. could nut succeed either In 
contract on the statutory obligation 
to repair implied in the letting, or 
in tort. -O’flKiLtv V . Dohbiitv, 11923J 
N. 1. 32.— IR. 


PART XIX. SECT. 2, SUB-SECT. 1.— A. 

4933 III. .1 -mid: the lessees 

of a canal-slip, by enlarging it Sc 
making other alterations, had not 
committed waste ; tho permanent 
oharaotor of the property demised was 
not substantially altered. Sc there was 
no loss to the Inlicrltance.— 1cii.n’£1 v. 
CAJOJjfo Export Uricwino Sc Mat.tino 
0(J„ [10291 2 D. L. U. 881 ; 63 O. L. B. 
582. -CAN. 


PART XIX. SECT. 2. SUB-SECT, 

B. 

sa. Ntonee colleded by tenant to 
improve ouUimtUntr Jhroperty in.} -A 
tenant who, lor the purpose of clearing 
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4978a. Cutting down trees — ^Excepted from lease.] 

— Foster’s Case (1686), Gouldsb. 1 ; 76 
E. R. 966. 

4985. Add. Annotation : — Generallpt Mentd. G. W. 
Ky. V. S.8. Mostyn, The Mostyn, [1928] 
A. O. 67. 

4998. Add. Annotation : — Consd. Marsden v. 
neyes, [1927] 2 K. B. 1. 


Part XX. — Insurance 

5069a. In named office ** or In some other re- 
sponsible Insurance office to be approved by 
the lessor ** — Duty of lessor.] — A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, “ or in some other 
responsible insurance office to be approved 
by the lessor,” does not confer upon the leasee 
an alternative to be exercised at his volition ; 
tfc under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor. — Tredegar v. Har- 
wood, [1929] A. 0. 72; 97 L. J. Oh. 392; 
139 L. T. 642; 44 T. L. R. 790, H. L. 

5070a. Not to do anything to impose heavier 
insurance burden on premises — Obligation of 
lessor as to adjacent premises.] — Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent 
such sums as the lessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire ik that 
the lessees should have quiet enjoyment 


5008. Add. AnnotaHom : — ^Refd. Marsden v. Bfeyes 
(1926), 96 L. J. E. B. 410. 

5006. Add. Annotation: — As to (2) Reid. Bye v. 

PurceU, [1926] 1 K. B. ‘ 

5016. Add. Annotation : — Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

5060. Add. Annotations: — As to {!) Refd. Marsden 
V. Heyes, [1927] 2 K. B. 1. As to (2) Reid. 
Gottliffe V. :^delston, [1930] 2 K. B. 378. 


and Damage by Fire. 

of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
— Held : (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
remises had been demised as to have 
erogated from their own grant of them ; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
premises which would render payable an 
increased or extra premium for the insurance 
of those, or adjacent, premises did not 
impliedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises. — O’ObdaRjLtd. v. Slough 
Trading Co., [1927] 2 K. B. 123 ; 96 L. J. 
K.B. 709; 137 L. T. 208 ; 43 T. L. R. 382. 

1 . Add. Annotation : — Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


Part XXI. — ^Assignment and Devolution of Leases. 


5157. Add. Annotation : — Omerally, Mentd. Public 
Trustee v. Elder, [1926] Ch. 776. 

5192. Add. Annotation : — ^Refd. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5204. Add. Annotation : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 

5226. Add. Annotation : — ^Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 


5229. Add. Amiotaiion : — Refd. W ilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 

5239. Add. Annotation : — Refd. Roe v. Russell, 
[1028] 2 K. B. 117. 

5241. Add. Annotalion : — ^Apld. Chaplin v. Smith, 
[1926] 1 K. B. 198. 

5269a. Effect of Landlord & Teiiant Act, 1927 
(c. 36), s. 19 (1).]~(1) Where a landlord. 


tbo land & runderlnf? It moro fit for 
cultivatiou, collect 8 the Btonos there- 
from, lia8 the property In the atones, 
&: the landlord nas no interest In them, 
He is liable for their value If he disposes 
of them. — Lewis v. Godson (1888), 
15 O. 11. 252.— CAN. 

■b. Bushes end along river — Necessary 
fur exercise of fishing n'r/Ws.] — I'ltf., hy 
luduutm'o undor soal, leased to deft, 
for a term of years, with the right to 
renew, pltf.'s laud on the East lUvor, 
G. County, for fishing purposes, with 
the right to enter & use tho same in 
such a way as might be necessary for 
fishing in said river. Damages claimed 
by plLf. wore for cutting hushes along 
tho btuik of tiio river ; — Held : the 
burden of proof was upon pltf., & the 
right to fish from the bank of the river 


Involved tho right to do such cutting 
as was necessary for that puriioso. — 
McKxen r. PAl’Tii.LO (1927), 69 

N. a. R. 452.— CAN. 

• 0 . OuUivaiing v'aste land.] — A lessee 
who cultivates waste land of the 
colony Is not to be presumed to have 
done so with the ooncurrence of his 
lessor, & for his benefit. — Nbwman v. 
Goff (1817), l Nfld. L. R. 26.— NFLD. 

PART XX. SECT. 2. SUB-SECT. 2. 

5146 I. Under covenant to rebuild — 
Extent of liabilUy .] — DuNKXUJfAN v. 
Lister, [1927] 4 D. L. R. 612; 61 

O. L. ft. 89.— CAN. 

PART XXI. SECT. 1. SUB-SECT. 2.— 
B. <a) lU. 

n. Gmerdt rule ,} — Unlees there Is 

1016 


a restriction against tne alienation of 
any portion of the demised property, a 
restraint upon alienation of the aoxnlsed 
premises does not prevent the aliena- 
tion of a portion. — Cutinha v. Sadva- 
DORA Mtnazes (1926), 1. L. R. 50 Mad. 
331.— IND. 


PART XXI. SECT. 1. SUB-SECT. 2.— 
D. (a) iv, 

sa. BefuscU to consent to ttssignmeni 
to foreign company.] — Held : that the 
reason alleged for viitlpkolding consent 
was not adequate to prevent the with- 
holding of such consent being un- 
reasonable. — Ohari,iw Atkins Sc Oo., 
Ltd. V. Baokboubb, [1928] 8. A. S. R. 
179.— AUS. 
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who is also a brewer, consents to the assign- 
ment of the lease of a free public-house, but 
stipulates that, for the remainder of the 
term of the lease, the house shall be a tied 
house, such stipulation is a “ fine or 
benefit “ in the nature of a fine within Law 
of Property Act, 1926 (c. 20), s. 144, 

(2) Landlord & Tenant Act, 1927 (c. 36), 
s. 19 (1), does not apply to a breach of con- 
tract, which took place before the Act come 
into force.— Gardner & Co. v. Cone, [19281 
Ch. 966 ; 97 L. J. Ch. 491 ; 140 L. T. 72. 

5272. Add. Annotation: — Refd. Curtis Moffat v 
Wheeler, [1929] 2 Ch. 224. 

5282. Add. Amwtaiion Dlstd. Farr v. Ginnings 
(1928), 44 T. L. R. 249. 

5282a. Covenant to repair.] — Where a lease 

contains a covenant by the lessee to repair, 
& a provision that the lessor’s consent to an 
assignment by the lessee is not to bo un- 
reasonably withhold, the mere fact that the 
lessee is committing a continuing breach of the 
covenant to repair does not necessarily entitle 
the lessor to refuse his consent to an assign- 
ment, at all events where the amount of dis- 
repair is not very serious. -Farr v. Qinnings 
(1928), 44 T. L. R, 249. 

5284. Add. Annotation : — ^Mentd. Lake v. Simmons 
(1926), 95 L. J. K. B. 686. ^ 

5286. Add. Annotation : — Dbtd. Tredegar v. Har- 
wood, [1929] A. O. 72. 

5295a. Stipulation converting free public- 


house into tied house.] — Gardner <fc Co. 
V. Cone, No. &269a, ante. 

5298. Add. An7iotofion : — Apld. Gardner r. Cone, 
[1928] Ch. 965. 

5810. Add. Annotation : — Refd. Curtis Moffat v. 

Wheeler, [1929] 2 Oh. 224. 

6321. Add. Annotation : — ^Refd. Curtis Moffat v. 

Wheeler, [1929] 2 Ch. 224. 

5341. Add. Anyioiations : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch, 224. Mentd. Barnes v. 
Cadogan Developments, Ijtd. [1930] I Ch. 
479. 

5361. Add. Annotation : — Consd. Curtis Moffat v. 

Wheeler, [1929] 2 Ch. 224. 

5867. Add. Annotation : — As to (2) Refd. Ite 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 
5408. Add. Annotation : Mentd. Be lloino &. 

Colonial Insco. Co., 11930] I (3i, 102. 

5450. Add. Annotations : — Consd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 646, n. ; 
Richmond v. Savill, [1926] 2 K. B. 630. 
5454. Add. An^iotation : — Apld. Curtis Moffat v. 

Wheeler, [1929] 2 Ch. 224. 

5492. Add. Annotation : — Refd. Liggett (Idver- 
pool) V. Barclays Bank (1927), 137 L. T. 443. 
5494. Add. Annotnfton : -Apld. Tuyloi* v. 'I’win- 
berrow, [1930] 2 K. B. 10. 

5508. Add. Annotation : — Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927 137 L. T. 633. 
5636. Add. Annotation As to (1) Consd. lie 
Jlanington Motor Co., Kx p. Chaplin, [1928] 
Ch. 105. 


Part XXII. — Assignment and Devolution of Reversion. 


5698. Add. Afmotaiion : -Refd. Grant v. Kdinond- 
son, [1930] 2 Ch. 246. 

5701. Add. Annotation : — Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

5714. Add. Annotation : — Consd. Bye v. Purcell* 
[1926] 1 K. B. 446. 


5726. Add. Annotation : — Refd. Booth v. Tliomas, 
[1926] Ch. 307. 

6737. Add. Annotation : — Apld. Rye v. Purcell, 
[1026] 1 K. B. 446. 

5756. ^Idd. Annotation (leneralbj, Mentd. Flex- 
nmn v. Corbett, [1930] I (’li. 072. 


Part XXIII. — Notice to Quit. 

5788a. .] — DoEd. Austin v.CowDEROY( 1837), 6796. Add. Annotations: Refd. Roe i;. Kussell, 

1 Jut. 793, [1928] 2 K. B. 117. Mentd. Lovibond J. 

& Sons V. Vincent, [1929] 1 K. B. 687. 


PART XXI. SECT. 10. SUB-SECT. l.-B. 

6463 I. Express covenant by 

lessee for payment .] — ^Wher© a loaa© 
contains an express covenant to par 
rent, tbo lessee conttauos liable on his 
covenant, although the lease Is asslimed 
over. — M cCbohan v. Edwards (AJta.) 
] 1 D. L. R. 490 [1927] 1 

'. R. 9.— CAN. 


11927 
W. V 


PART XXIU. SECT. 1. SUB-SECT. 8. 

un. Lease subject to landlord's right 
to seU — Whether term determined by 
sale.}— A leas© reserved to the landlord 
** the right to sell the land at any time, 
but the lessee shall have the right 
to reap any crop he has sown ” ; — 
Held : this danse did not snfBciently 
provide that on a sale the term would 
be determined ipso facto t but, at the 


most, only i ©served the right to sell 
& to determine the term. & unequivocal 
notice of determination nati to be given. 
— Ernewsin V. Welch, I102«) 2 

W, W. R. 266 ; 22 Seek. L. R. 522.— 
CAN. 

PART XXUI. SECT. 2, SUB-SECT 1. 

to. Must be reasonable — A'ot neces- 
sarily determining lease at end of year 
of tenancy .) — In tbo case of a lease 
not governed by Transfer of Property 
Act, 1882, 8. 106, the notice to quit 
need not neoossarily determine the 
lease at the end of tbo F(*ai of th<' 
ienuDcy, but It must be reubonable 
It is, however, for the final et. of fact, 
in each case, to determine wbat is 
rcasonablo notice. — DAMODAit intASAD 
Tbwabi V. hAcam I^rabad Sinou 
(1928). I. L. R. 7 Pat. 496.— IND. 
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PART XXIU. SECT. 2. BUB-SECT. 8.— 
A. 

6817 iJ. .1 — In the rase of a 

rural tenancy from year to year a 
year’s notice to quit Is not necessary, 
u reasonable notice only being reqtiirod. 
Notice given in Jan. to quit at the end 
of the folio wixig June is reasonable. — 
Tsdabalala V. Van Deb Merwe 
(1926). 47 N. L. R. 76.— B. AF, 

6819 ill. - - Where a tenancy 
from year to year is created by express 
ogrei'ineut, K thoxe is no special 
Ktlj>ula1Jou providing for its tennlna- 
tluii, or where such a tenancy Is 
iiupUed by law, a uotlco to quit iu 
order to bo sufficient must bo a balf- 
year’s notice expiring at the end of thc^ 
tlrat or some other year of tenancy.— 
WALKKIt V. OKAM (Alta.), [19291 3 
D. L. R. 734 ; 1 W. W. R. 876.— CAN. 




Cases 6888--6815a. English and Empibe Digest Supplement, 


5838. After this case add : — 

“ .] — Seet noWf Law of Pro- 

perty Act, 1926 (c. 20), s. 61.” 

5840. Add, AnnotcUion : — Dlstd. & N.F. NewzEian 
V. Slade, [1920] 2 K. B. 828. 

6841. Add. Citations 96 L. J. K. B. 894 z 136 
L. T. 640 ; 42 T. L. E. 007. 

6866. Add. AnnotcUion : — As to (2) Apld. Newman 
V. Slade, [1926] 2 K. B. 828. 


5979. After this case add : — 

” SeSt now, Law of Property Act, 1926 (c. 20), 
s. 140 (1), (2) ; Law of I^perty (Amendment) 
Act, 1920 (c. 11), 8. 2.” 

5980. Add. CitaOon .•—95 L. J. Oh. 49. 

5996. Add. Annotation : — ^Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6065. Add. AnnotaUon : — ^Refd. Wilkins v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 


Part XXIV. — Determination of Ten 


6086. Add. Annotation: — Oenerally, Mentd. Wil- 
kins V. Carlton Shoe Co. (1930), 94 J. P. 207. 
6138. Add. Annotation Mentd. Plcxnian v. Cor- 
bett, [1930] 1 Ch. 672. 

6144. Add. Annotations : — As to (1) Dlstd. Turner 
V. Watts (1928), 188 L. T. 680. As to {2) Consd. 
Turner v. Watts (1927), 44 T. 1^. R. 106. 

6192. Add. Annotation : — Consd. Richmond v. 

Savill, [1926] 2 K. B. 630. 

6231. Add. Annotation: — Consd. Richmond v. 

SaviU, [1926] 2 K. B. 630. 

6285. Add. Ayinotation : — Apld. Pairclough (T. M.) 
& Sons, Ltd. V. Berliner (1930), 74 Sol. Jo. 
756. 

6307a. Agreement by tenant to pay arrears 


of rent & give up possession.] — The rent of 
premises being in arrear, the landlord 
obtained judgment against the tenant for 
possession of the premises. Subsequently 
a document was signed by the tenant, which 
provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent & give up possession of the 
premises at the end of the quarter : — Held : 
the document was not inconsistent with the 
tenant’s right to obtain relief against for- 
feiture under Jud. (Consolidation) Act, 1925 
(c. 49), B. 46. — Nance v. Nayixjr, [1928] 
1 K. B. 263 ; 97 L. J. K. B. 39 ; 138 L. T. 166 ; 
44 T. L. R. 11, 0. A. 

6316a. On payment of rent — ^How rent 


PART XXIII. SECT. 2. SUB-SECT. 8.- 
D. 

5837 iv. Where tenant hdd 

over after termination of tenancy .] — 
A weekly tenunt. who, after the 
termination of his tenancy, holdn over 
with the consent of his landlord, with- 
out any agt'oomont other than that 
implied by law from the onntbiuonoo 
in possession & acceptance of a \\eokly 
vent, continues to hold as a weekly 
tenant & is not entitled to one month's 
notice under Oonveyanclnfc Act, 1010, 
H. 127, for Iho dotenuinatiou of such 
tehanoy. — B uknham v. Oaurou, Mus- 
ouovE TiiKAi-Rns, Jyi’D. & VicrroiiiA 
Auoadk, Lip. (1927), 28 S. R. N. S. W, 
109 ; 45 N. S. W. W. N. 23; affd., 41 
V. L. It. 640.-~AUS. 

5837 V. Week's rent pay- 

able m odraTire in orrear.] --Where in 
a woolvly ti'nancy of a dwelllnK-houso, 
thoro boini? no llndlng ns to iho area 
of the premises, it appeared that the 
rent was payable weekly in advance, & 
that, at the dat« of tbo service of notJeo 
to quit, a week's rent in advance was 
op'inK : — Held ; the tenunt was not 
onutlod to tho statutory notice of at 
least 28 days prescribed by Fair Iteuis 
Act of 1020, s. 14, in the case of a 
lessee who duly pays Uie rent of tho 
dwelUng-houso leased by lilm & other- 
wise performs the conditions of his 
lease. — ^I knes v. Arundbul, Ex p. 
ARCNDBLL (1928), 22 Q. J. P. 83. — 
AUS. 

5840 I. What amounts to week's 
notice .] — In order that a weekly 
tenancy may be determined by a notice 
to quit, the notice must be one whl^ 
expires at tho end of a, periodic week 
from the oonunenoement of tho 
tonancy.—How «. Mansfibio, 119231 
N* Z* L« H. 

6842 vli. .J—Hart V. 

Nadeau, Hart v, Haksok (Alta,), 
119271 2 W. W. R. 318.--CAN. 

PART XXIII. SEC^ 6, SUB-SECT. 1. — 

•f. Whether dtmand for possession 
may he lyiciuded.l — notice of deter- 
lulnatiou of a lease 3c a for 

possession may be oontatciM In ^e 


— Ernbwbinv. Welch 
j ^98 ; tl928J 2 

W. W. R. 628. — CAN. 

PART XXIII. SECT. 5, SUB-SECT. 1.— 

B. 

6946 ii. S. P. Sandison v. Order op 
Blkh (Alta.), I1927J 2 D. L. R. 1024.— 
CAN. 

PART XXIII. SECT. 6, SUB-SECT. 1.— 
A. 

II. Lessor after agreement to sell 
leased land .] — Tho fact that a landlord 
md agreed to sell the leased land to a 
third party did not render Landlord 
& Tenant Act, R. S. S. 1920, c. 160, 
inapplicable. He had tho right imder 
tho terms of the lease to terminate 
it upon such a sale. — B rnewetn & 
Welch, [1928] 4 D.L.R. 498; 11928] 
2 W. W. R. 028.— CAN. 

PART XXIII. SECT. 6, SUB-SECT. 2. 

6904 ii. .]-— In the case of 

joint tenants, each is Intended to be 
bound, Sc it has long been decided that 
Borvloe of notice to quit upon one joint 
tenant is primd facie ovldence that it 
has reached the other joint taunts. — 
Boi>oiux)Ja V. Ajzjuddin Sarkar 
(1929), I. L. It. 67 Calc. 10.— IND. 

PART XXIV. SECT. 1. SUB-SECT. 2.— 
A. (b) ii. 

la. Express right of non^paymeni for 
floe days — Terms of lease misundex- 
stood by leasee ,] — Upon an application 
tor ejeotment. the lessees set up the 
anstver that they had mistaken the 
terms of the loose Sc were under the 
impression that the terms were RiTnilar 
to those of a provlous lease, which 
gave them seven days' grace to pay 
the arrear rent : — Had : as the pro- 
vision In the lease giving only five days’ 
grace was dear s unambignons. the 
answer was no defence. — I luno v. 
Maxnb dc Mannb (1925), 46 N. L. R. 
68.-8. AF. 

PART XXIV. SECT, i, SUB-SECT. 3. 

sb. Power given to lessor to cancel 
lease — On breach of cotwnonZ to poy 
rent — After gMing notice to * ' 

1018 


Sufficiency of notice.] — A wharfsido 
Bite in tho B. Harbour, E. London, 
had been leased to applt. by tbo Union 
of S. AMoa, who was the owner of the 
site, & an action for ojectmeut hod been 
brought by the S. African Rys. & 
Harbours. Clause 2 of tbo lease of the 
site provided that " should the lessees 
fall to pay the said rental on the day 
on which the same shall fall due, the 
administration, after posting written 
notice to the lessee's ad dross, & receiving 
no payment within a further period of 
fourteen days, shall have the right to 
canoel this loose. The rent being in 
arrear tbo administration purported to 
give tbe notice required by clause 2 
of tbo lease Sc thereafter to cancel the 
lease : — Held : a written notice to tho 
effect that tho rent was in arrear Sc 
calling upon the lessee to pay the samo 
within 1 4 days from date was a sulfloient 
conmllanoo with the clause. — Winter 
r. 8. African Rys. Sc Harbours, 
[19291 App. D. 100.— S. AF. 


PART XXIV. SECT. 1. SUB-SECT. 4.— 
B. (b) i. 

6221 i. Re-UMing — To new tenant .] — 
When following notice of forfeiture of 
pltf.'s lease the lessor executed a lease 
of the same premises to another lessee : 
— Held : there had been an effectual 
re-entry. — Winter v. Capilano 
Timber Co., [1927] 4 D. L. R. 36 ; 
varying. [1927] 2 D. L. K. 784 ; [1027] 
1 W. W. R. 811 ; 38 B. C. R. 401,— 
CAN. 


PART XXIV. SECT. 1. SUB-BBOT. 4.— 

C. (0) i. 

6808 xiv. .] — Gobdon V. WiL- 

BELM (Sa8k.)J19261 4 B. L. R. 1042 ; 
[1926] 3 W. W. R. 641.— CAN. 


PART XXIV. SECT, 1. SUB-SECT. 4.— 

D. (a) i. 

6322 viil. .] — ^Where a grant of 

laud to the congregation of S. provided 
that If the congregation should beoome 
united with any other oongregatiQn or 
cease to exist as a separate Sc 
independent oongresation. uie grant 
should become absolutely null Sc void. 
Sc a power of re-^mtry was leserved to 
the grantor. 3c the grantor served a 
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oalculated.V—DoB d.HABCouBT v.Boe (1813), 
4 Taunfc. 888 ; 128 £. B. 579. 

6852a. On panon on premises.] — ^Where a notice 
addressed to the lessee is left with a person 
on the premises, & there are reasonable 
grounds lor supposing that that person wiU 
pass it on to the lessee, the service is good 
within Law of Property Act, 1926 (c. 20), 
s. 196 (3). — Cannon Brewery Co., Ltd. v. 
Signal Press, Ltd. (1928), 139 L. T. 384 ; 
44 T. L. B. 486 ; 72 Sol. Jo. 285. 

6356. Add, Annoiationa: — Retd. Field v. Cumlck, 
[1926J 2 K. B. 374 ; Marsden v. Heyes, [1927J 
2 K. B. 1. 

6858. Add. Annotations : — Apld. Sedgwick, Collins 
V. Bossia Insce. of Petro^ad (1926), 136 L. T. 
72. Reid. Employers* Liability Assce. Corpn. 
V. Sedgwick, Collins, [1927] A. 0. 96. 

6861a. Joint tenants — ^Application by one.]- In 
the case of joint lessees Law of Property Act, 
1926 (c. 20), s. 146 (2), does not enable the 
ct., on the application of one of tiiom alr>ne, 
to grant relief against forfeiture for brt‘ach of 
covenant.- -Berliner v. Faikclouoii (T. M.) 
& Sons. Ltd., Fairolouoh (T. M.) A 
Ltd. V. Berunger (1930), 47 T. L. K. 4 ; 74 
Sol. Jo. 703 ; nom. Fairclough (T. M.) 
& Sons, Ltd. v. Berliner, 74 Sol. Jo. 755. 

6388. Add. Annotation .‘—Refd. Tredegar v. Hai*- 
wood (1928), 97 L. J. Ch. 392. 

6391. Add. Annotation : — As to (2) Refd. 28c 
Griffiths, Jones v, Jenkins, [1926] Oh. 1007. 

6393. Add Annotation: — Apld. Chaplin v. Smith, 
[1920] 1 K. B. 198. 

6435. Add. Annotation : — Mentd. Busby v. 

Avgherino, [1927] 2 Ch. 83. 

6528. Add. Annotation: -As to (1) & (2) Refd. 
Barratt v. Bichardson A (^resswell, (19301 
1 K. B. 686. 

6558. Add. Annotation Consd. Turner v. Watts 
(1928), 97 L. J. K. B. 403. 

6673. Add. Annotations : —Apld. Turner v. Watts 


(1927), 44 T. L. B. 106. Refd. Turner v. 
Watte (1928), 138 L. T. 680. 

6627. Add. Annotations Mentd. Re Darwen A? 
IVarce, Associated Paper Mills v. Barnes 
(1926), 96 L. J. Ch. 487 ; Smith v. Wood, 
[1929] 1 Oh. 14, 

6686a. Substitution of licence or tenancy at will 
under purchase agreement — Rescission of 
agreement.] —By an agreement in writing 
dated Aug. 28, 1026, deft., the weekl7 tenant 
of a house to which Kent Bestriction Acte 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft, acknowledged owing pltf. £63 10a. 
aiTcars of rent, A that pltf. would accept £50 
in settlement ; that, until certain mtges. had 
been transferred from pltf. to deft,, pltf 
should remain in absoluto ownersliip of the 
premises; A that, \mtil completion of the 
conveyance, deft., who was to remain in 
possession, sliould pay to pltf. interest on tlio 
£950 at the rate of 6 per cent, with intt*rest 
on interest dating from Sept. 1, 1926. l>eft. 
also agi*oe(i to pay certain deposits, pltf., 
on failure' of such paymt'nte, to be entitled 
to rescind tlie agreement A enter into pos- 
session of the house. Deft, agreed to main- 
tain the house in a good state of repair A to 
pay rates, toxc'S, A msuranoe. On Feb. 27, 
1927, pltf. i*oscin(led the agreement under 
ilu* powers reserved in it, but deft, refused, 
to give him possession of the ht)use -/f eld .* 
(1 ) tlie otTect of the agreement;, as indicating 
the intention of the parties, was to determine 
the weekly tenancy, A to substitute for it 
either a licence or a tenancy at will, wlilch, in 
its turn, was revoked or determined by the 
rescission of the purchase agi*eement, A deft, 
had no contractual right to resist the claim 
for possession; (2) deft, was not protected 
by Bent Bestriction Acte, because after 
Aug. 28, 1926, deft, remaint'd in possession 
of the house by vix’tue of the contract of 
purchase, A not as a statutory tenant, A 


notice demandlnff possession on the 
KToimd that the grant had hcconio null 
& void by reason ol tho union of Iho 
coufiTeBations of C. A 8. : — If ('Id •' 
a sufficient notice was a condition 

S recedent to enforcing the fortolture, 
: the notice given was not sufflolent. — 
WaUBH It. WlOHTMAN, [1»27] N. I. 1. — 

m. 

part XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) ii. 

68841. Partieulara of breach — Mualbe 
vreHae — Covenant to sell orUv (foods 
authoriaed by lessor. J—Gordon y. 


WiunSLM (SaskA [19361 4 D. L.^K. 
1042; £19261 3 W.' 


. W. B. 641.— UAN. 


PART XXIV, SECT. 1. SUB-SECT. 4.— 

D. (•). 

6396 1. Breaches excluded from, relief— 
Be •entry on bankruptcy — Lease of 
IvcenaeA home dt oM premtaea.y 
Held : a lease of a licensed house A 
nretnises, with tho ont-offices, yard A 
B^en A two small dwelUng-houscs 
at the i;par was a lease of “ a hpym 
or Intended to be used as a pubUo- 
house or a beewhop ” Con- 

veyancing Act, 1892, 8. 3 (3) (c), as 
the Inclusion of the two small dwelling- 
houses in the lease did not ezerade it 
from the snb-sectloD . — Be DRXW, 
[19291 I. B. 504.- IR. 

PART XXIV. SECT. 1, SUB-SECT. 6.— 
A. (a). 

6486 iii. — — Covenant by landlord to 
supply (foods — Isandloed offering to 
sSpsAg t/oods after serving noHoe of 


breach of covenant— No 'oaiver.^^ 
Jaokbon (J, B.), Ltd. AGETTAa, [19301 
2 D. L. R. 721 ; 58 O. L. tt. 664.— CAN. 

PART XXIV. SECT. 1, SUB-SECT. 6. 

A. (b) i. 

6455 XX. - .1 (iKiniN c. m.Ai- 

TIK (N. H.), 1 1929 1 4 D b. B. 

CAN. 

PART XXIV. SECT. 1, SUB-SECT. 6, - 
A. (d). 

6617 1. Where insufficient diatreaa on 
jtretniaes,] -In an action to recover 
poHsesHlon of prt'mlsos under a lease pio- 
vidJng for forfeiture for non-payniuit 
of rent -Held : tho lessor must prove 
that he has distrained, A that no 
bufflclent distress was to bo finmd on 
tho premisos countervailing the rent ; 
ic HU Insufficient distress Is not a 
waiver of tho right of 
Har\£V V. Johnston (1901), 8 Nfld. 
L. n. 494.— NPLD. 

PART XXIV. SECT. 2, SUB-BECT. 2. - 
A. (a). 

6573 I. Farm of teords.l— Pltf^ the 
ovmer of a buildiiu[ of wWch dei^. ^ 
snblesseea, occupJed a part, sought by 
tills action to eject them. Dmts. 
claimed the right to remain, ha^g 
mcepted, as they allegMi, an option 
for a continuance of their tt nancy, 
pro\ Idod for in their suide^ . 
pltf. isicame the owner of the iiulldiug. 
k. A CAt.t the lessees of tlic whole 
huilduig, whose snbtcnanm defts. 
wore, exeented in 

lords the then owners of the building, 


a docuiiuittt dated fck^pt. 17, 1927, 
which n*<d1cd their lease A default In 
payment of irnt A taxes, A witnessed 
that thtn. railed In the document the 
•• ivleasors," abojidoned all their rlghtH, 
privilegeH, A benefits iiuder the leam 
A released A uultlod chiJm unto the 
landlords, eullcfl tho “ releasees 
their right, title, A claim under tho 
lease. ui)on the understanding A agree- 
ment that the roleoHoes did not by or 
under the doeument or by any subso- 
quent acts In taking poBsosslon of or 
deling with the i)rotuiHeH, assuino an> 
respoiiHlbllity to the roleusom or ^y 
one claiming under them in rosiioct of 
the lease : - field : this doemuent was 
a surnmdor A m>t UMUoly evidence of a 
forfeiture. fJuvY v. (’pamavov A 
SoNH, (19291 2 f>. L. K. 7<'9 * 

U. L. U. 495. -CAN. 

PART XXIV. SECT. 2, SUB-SECT. 8.— 
B. (b) i. 

sd. Agreement acted on by parties.] — 
The renunciation of an existing loose 
by tho tenant. A, tlm grant of a now 
lease by tho landlord, can bo inferred 
from a wrltton obligation on tho part 
of the landlord to grant a new lease 
followed by actings of partloH amount- 
ing to ref intervciUua A by possession 
on tho part of the tMiant, not only 
where the laudlonl Is a fiie-fllmple 
piopriotor, but also where he is an heir 
of entail in pose* SHleu I & «- i®®*® 
fonatituted is bluding Upon eucccfd- 
iu« hoiw of entail. — UAMPfiKi.Tow v 

Sjai. Co. V. Aroyli, (Duke), [i92fij 
a. 0.126.— SCOT. 
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Cases 6636a— 6848. Enqush and Empire Digest Supplement. 


under that contract she was either a licensee 
or a tenant at will, & after its rescission, if 
she had been a licensee, she was not a tenant 
who bad held over under the Acts, & if she 
had been a tenant at will, her tenancy had 
been at no rent, &, by Increase of Bent & 
Mtge. Interest (Kestrictions) Act, 1920 
(c. 17), s. 12 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it ; (3) the rescission 
of the purcliase agreement did not deprive 
pltf. of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing. — 
Turner v . Watts (1927), 97 L. J. K. B. 92; 
44 T. L. K. 105; 26 L. G. R. 78, D. C. 
A ffd. (1928), 97 L. J. K. B. 403 ; 138 L. T. 680 ; 
92 ,T. P. 118; 44 T. L. R. 337; 26 L. G. R. 
261,0. A. 

6656. Add. Avnotaiion : — Reid. Metcalfe v. Boyce, 
[1927J 1 K. B. 768. 

6674a. - -.]- In 1910, deft., a county police 

constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should x)ay all rent, rates &; taxes, & that a 
deduction should be made in respect thereof 
from the men’s pay. Deft, knew of, & made 
no demur to, this arrangement, but no 
express notice to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft, took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft, continuing to occupy 
the house &> liis name remaining on the 
estate books as tenant. There was no 
written surrender or assignment of the 
tenancy; — Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft, agreed with the 
landlord that he would foithwith surrender 
his tenancy, that the landlord agreed with 
deft, to accept the surrender & accept the 
chief constable as his tenant, & that the deft, 
would in future occupy the house as a 
servant of the chief constable & not as a 


tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft, was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy. — ^M etcalfe v. Boyce, 
[1927] 1 K. B. 768 ; 96 L. J. K. B. 376 ; 136 
L. T. 606 ; 91 J. P. 56 ; 43 T. L. B. 149, 
D. 0. 

6715. Add. Annotations : — Consd. Metcalfe v. Boyce, 
[1927] 1 K. B. 768. Mentd. I^ayzeU v. Thomp- 
son (1927), 137 L. T. 106 ; Boumemouth- 
Swanage Motor Road & Ferry Co. Biarvey 
& Sons, [1929] 1 Oh. 686. 

6785. Add. Annotation : — ^Distd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6787. Add. Annotation : — Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6762. Add. Annotations : — Consd. Dalton v. 

Pickard (1911), [1926] 2 K. B. 546, n. ; 
Richmond v. Savill, [1926] 2 K. B. 630. 

6764. Add. Annotation : — As to (2) Consd. Rich- 
mond V. Savill. [1926] 2 K. B. 630. 

6765a. .J— Espir v . Millward (1029), 

73 Sol. Jo. 168. 

6766. Add. Annotation : — Consd. Richmond v. 
SaviU, [1926] 2 K. B. 630. 

6767. Add. Citations : L. J. K. B. 1052, n. ; 
136 L. T. 21, n. 

Add. Annotation : — Consd. Richmond v. 
Savill. [1926] 2 K. B. 630. 

6768. Add. Citations 95 L. J. K. B. 1042 ; 136 
li. T. 16. 

6834. Add. Annotation : — Mentd. Blay v. Pollard 
& iMorris, [1930] 1 K. B. 628. 

6887. Add. Annotation : — FoUd. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 

6838a. Performance of covenants between giving 
notice & expiry of notice — Validity.] — By a 
clause in a lease made in 1925 power was 
given to the lessees to determine the lease 
at certain periods on giving six months’ 
notice if they “ shall up to the time of such 
determination pay the rent & perform . . . 
the covenants . . . without prejudice to the 
remedies of cither party against the other m 
respect of any antecedent breach of cove- 
nant ” : — Held : the notice to determine was 
effective if at the expiration of it the cove- 
nants had been complied with though at the 
date of giving the notice the covenants had 
not been performed. — S imons v. Associated 
Furnishers, Ltd. (1930), 47 T. L. R. 118. 

6848. Add. Annotation : — Refd. Morris v. Harris, 
[1927] A. 0. 262. 

Sect. 11.— RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 

See Part IX., Sect. 5, ante, p. i006. 


PART XXIV. SECT. 2, SUB-SECT. 3.— 
0. (b) i. 

k i. .] — Lk Cain v. Wieland 

(1862), 4 R. & G. 71, a.— CAN. 

PART XXIV. SECT. 2, SUB-SECT. 3.— 
D. (b). 

6688 lii. .] — PKTiioroiJS r. 

Clabkk, 11928] 1 D, L. R. 1012 ; 60 


N. S. R. 22.— CAN. 

p I. .] — Held: roteatlon of the 

keys & advortiaing the hoitse for rent 
wore ambiguous acts ; they were, 
upon ^e evidence, referable to the 
lessor's promise to try to rent the honse, 
& did not show an acceptance of a 
surrender. — G reen v. Tress (1927), 60 

O. L. R. 161.— CAN. 


PART XXIV. SECT. 8, SUB-SECT. 1.— 
A. 

8771 il. .] — Dalye V. Robert- 

BON (1860), 19 U. O. R. 411.--^AN. 

PART XXIV. SECT. 6. 

sa. Forfeiture clause — Object of .] — 
Be Stavibs, etc. (1028), 66 (^ue. S. C* 
474.— CAN. 
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VoL XXXL— Landlozd and Tenant. Cases 698&--70S7. 


Part XXV. — Delivery and 

6925. Add. Annolaiion :—As to (1) Retd. Marsden 
V. Heyes, [1927] 2 K. B. 1. 

6980a. Value of premises during period 

of dispossession — Holding over by sub- 
tenant.]— City Tailors, Ltd. v. Barder, 
CiTT Tailors, Ltd. v. Rogers (1929). 73 
Sol. Jo. 236. 

6945. Add. Annotation : — ^Mentd. Anchor Trust Co. 
V. Bell, [1926] Oh. 806. 

6955a. .] — Smith v. Hughes (1930), 109 

L. T. Jo. 399, D. C. 

6957a. Determination of tenancy by notice to 

quit ** or otherwise ** — ^Mortgagor attorning 
tenant — ^Provision for notice in mortage 
deedO — mtge. deed contained a clause by 
which the mtgor. attorned tenant from year 
to year to the mtgees. at a nominal rent. 


Recovery of Possession. 

It was also provided that, if the mtgor. 
made defavdt in pa^^ents under the deed, 
the mtgees. might give to the mtgor. scwen 
days’ notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted &> the mtgees. served on him a 
notice to quit. The mtgor. refused to give 
up possession : — Held : the term or intent 
of the mtgor. in the mortgaged property 
had been “ duly determined by a legal notice 
to quit or other\vise ” within above Act, 
&, therefore, justices had power to issue a 
warrant to give possession of the property 
to the mtgees. — Dudley & Distriot Benefit 
Building Society v. (Jordon, [1929] 2 

K. B. 105 ; 98 L. J. K. B. 480 ; 111 L. T. 
683 : 93 J. P. 186 ; 45 T. L. K. 424 ; 27 

L. G. II. 448, I). C. 


Part XXVII. — Rent and Mortgage Restriction Acts 


7027a. Notwithstanding tenant ceasing 

personally to reside on premises — Members of 
tenant's family residing on premises.] — Kreit- 
MAN V. ViDOFSKY (1927), 43 T. L. R. 335, 
D. C. 

7032. Add. Annotations : — Refd. Roe v. Russell, 
[1928] 2 K. B. 117 ; Lloyd v. Cook, Goudgo 
V. Broughton, Simson v. Miatt, Bertram v. 
Brown, Barker v. Hutson, [1929] 1 K. B. 
103. 

7036. Add. Annotations : — As to (2) Apprvd. Lloyd 


V. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bertram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. Refd. Catto v. Curry, 
[1926] 1 K. B. 460. 

7087. Add. Citation .*—24 I.. G. R. 821. 

Add Annotations: — As to (1) Dbtd. Brooks r. 
Liffon, [1928] 2 K. B. 347. Apprvd. Lloyd v. 
Cook, Goudge v. Broughton, Himson v. Mintt, 
Bertram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Apld. Katkinsky v. Jacobs, 


part XXV. SECT. 2. 

6916 i. Qrounda for iTtUrference by 
court.] — Where, following a dlspnto. 
a settlement was made, by which the 
tenant was to quit the premises, & the 
tenant vacated acoonlimrly : — Held : 
the tenant's claim for damages for 
eviction & to set aside the afrreement 
for settlement should bo dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord as to call 
for the Intervention of the et. for his 

B tlon, Sc ho must stand by the 
D ho made. — M cKav r. Hex- 
smith _(1»14), 29 W. L. K. 210; 2C 
D. L. R. 986.— CAN. 

q 1. Tenant holding over dr paying 
rem — Subsequent non-payment of rent.] 
— Ejectment lies for non-payment of 
rent under Consol. Stat., c. 83, s. 19, 
where the tenant continues in possession 
it pays rent after the expiration of the 
lease. — Doe d. DbVebek v. Ros (1888). 
27 N. B. R. 494.— CAN. 


PART XXV. BECT. 4, SUB-SECT. 2.— 
D. 

c i. When applicable — Not to 

land purchased at tax sale.] — Fyrki v. 
BURKE, [1924] 4 V. L. R. 445 ; [1924] 3 
W. W. R. 328 ; 19 Saak. L. R. 28.— 
CAN. 

o 11. Not by pwehaaer under 

agreement for sale — No assignment of 
lease.}— He Bergen Sc Mott, (1924) 
1 D. lTr. 499 ; [1924J 1 W. W. R. 494 ; 
18 Sank. L. K. 290.— CAN. 


e tU. Questions determinable .] — 

On a summary prooeediner under Land- 
lords & Tenants Ant, R. S. M., 1913 
(c. 109), oeahuit an overbolding tenant 
it is competent for Sc the duty of the 
county ct. Judge to determine the 
question of tenancy Sc the termination 


of It; & ho may do so on conflicting 
ovldonoe.— Titfts t*. Thomson , 11929] 
1 D L. U. 896 ; 1 W. W. It. 329 ; .'18 
Man. L. It. 51 ; affg., (19281 3 \V. W. It. 
666. CAN. 

f I. Appeal — Order by fudge in 

chambers.] — No appeal lies to the <.)t. of 
Appeal from an order made by a judge 
of the K. D. in chambers, on an appeal 
f o him from an order made by a district 
ct. iudge on an application under 
Landlord Sc Tenant Act fur a writ of 
possession. — Canada. Trust Co. v. 
hOHULl’Z (Bosk.), (1920J 4 D. L. R. 
724 ; (19261 2 W. W. R. 797.— CAN. 

I jj. ™ — I*roceedings for — Whether 
applicable in involved case.] --Pltf. sold 
a property in Vancouver to defts. 
under agreement for sale for $40,000. 
Defts. went into possession Sc after 
paying $21,000 were in default. The 
parties then entered into a further 
agreeraeut whereby the option to 
ptirchaso was still in force, but the 
payments to bo made were expressed 
In rent. After making further pay- 
ments arooimting to $2,000. dufts. 
were again in default. Sc pltf. applied 
for Sc obtained a writ of i>osseHslon 
under the overholding sections of 
Landlord Sc Tenant Act : —Held : In 
u case so involved Sc in which if action 
had been brought relief against for- 
feiture mli^t be considered, the 
section of Landlord & Tenant Act 
invoked did not apply ; summary 
remedy should not be Invoked except 
In cases of the ordinary reiationsbip 
of landlord Sc tenant. — Ray e. Ruby 
Hou. (1928] 1 D. L. K. 177 ; 39 
B. C. R. 128.— CAN. 

f lii. Jnivneiion against enforce- 

ment of~Action pending to dett^ine 
construction of foose.lr*WEiiCH v. Eknb- 
WBlN, (19281 3 W. W. K. 20. — CAN, 
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q I. -- — ■ Hosed on urroiitg decision — 
Irregularities in proceMiings — Validity 
uf order.] The fact that summary 
proooedJiigs under Landlords & Tenants 
Act woro not entitled In the ct., as 
jin)vldod by sect. 21 of the Act, & the 
fact that the papers were not served 
ttH provided in sect. 16 thcre(»f, are 
Irregularities wbieh cannot bo attacked 
exoept In Ibc^ jirooeodlngs theuiselveH 
or on an appeal.- Turn v. Thomhon, 
(1928J :i W. W. n. 666. -CAN. 

■b. Action for damages —In County 
Court- Tenant under iJoid lease.]- A 
tenant who has entered Sc paid rent 
under a parol leutsf vohl under Statute 
of Frauds r^n muinUiin an action in 
the county ct. for damages for wroim- 
ful eviction. The argunumt that the 
tenant in such a case Is relying on acto 
of part performaniMj, Sc that he may do 
so only in a ct. which luis jurisdiction, 
which the county ct. has not, to grant 
Hi>eclilo performance was held imma- 
terial slnoo pltf. did not require 
specilic perfomiauoe Sc was entitled In 
the county ct. to rely on the common 
law rule under which on entry be pay- 
ment of rent wider a leasfj void wider 
the Statute of Frauds a tenancy from 
j'car to year Is croaksl. - (Jkhlku e. 
PAI.MA80N, McDonald t>. I'almahon 
(Man.), (19301 J 1>. L. If. 47.'/ , (1929] 
3 W. W. U. 534.- CAN. 

PART XXVll. SECT. 1, SUB-SECT. 1. 

7022 i. Application to premises — 
Ijdding not necessary.]- The provisions 
of Rent Sc Mtge. Kestrlctlous Act, 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply as 
lietwncn landlord Sc tenant, Sc are 
applicable only to a house whleh is 
let.— W allace t>. Fogartt, (19201 
1. it. 255, 257.— IR. 



Cases 7087~7067a. English and Empibe Digest Supplement. 


[1929] 1 K. B. 24. ReM. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

7037a. .] — ljix)yD v. Cook, Goudge v- 

Broughton, Simson v. Miatt, Bartram v. 
Brown, Babkeji v. Hutbon, No. 7352d, 

7037b. Rent-free tenancy.] — The Bent Bestriction 
Acts afford no protection to a tenant who is 
rent-free. — ^Bracby v. Pales, [1927] 1 K. B. 
818 ; 96 L. J. K. B. 306 ; 136 L. T. 282 ; 43 
T. L. B. 69 ; 26 L. G. B. 166, D. 0. 

Annotaiion 'Beld. Turner v. Watts (1927), 44 T. L. R. 105. 

7037c. .] — Turner v. Watts, No. 6686a, 

ante. 

7040. Add, Annotationa: — Aa to (1) Dlstd. Leslie 
V, Gumming, [1926] 2 K. B. 417; Ebner v. 
lasccUes, [1928] 2 E. B. 486. Aa to (2) Apld. 
Batkinsky v. Jacobs, [1929] 1 E. B. 24. Refd. 
Thompson v. Bolls, [1926] 2 K. B. 426 ; Uoyd 
V. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bertram v. Brown, Barker v. Hutson, 
[1929] 1 E. B. 103. 

7040a. — Subletting combined dwelling-house & 
business premises.] — Haskins v. Lewis (1930), 
94 J. P. 817, C. A. 

7041. Add. Citations: — 96 L. J. K. B. 1007; 24 
L. G. B. 316. 

Add, Annotations : — Aa to (1) Refd. Ebner v. 
Lascelles, [1928] 2 E. B. 486. Aa to (2) Refd. 
Thompson v. BoUs, [1926] 2 E. B. 426. 

7041a. .] — ^Where the tenant of an entire 

house within the limits of the Bent Bestric- 
tion Acts sub-lets part as a dwelling-house 
thereby becomes mesne tenant of the whole 
premises, the part sub-let remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1), — Domendietti 
V. Ryan (1929), 141 L. T. 239 ; 93 J. P. 200 ; 
46 T. L. R. 432 ; 73 Sol. Jo. 318 ; 27 L. G. R. 
461, D. 0. 

7047. Add. Citation ;-~24 L. G. R. 147. 

Add. AnnotcUiona : — Dlstd. Cohen v. Gold, 
[1927] 1 K. B. 805. Apprvd. Uoyd v. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 E. B. 103. Refd. Catto r. Curry, [1926] 
1 K. B. 460; Oakley v. Wilson, [1927] 2 
K. B. 279. 

7049. Add. Annoiaiions : — Consd. J ewish Maternity 
Soc. Trustees v. Garflnkle (1926), 96 L. J. 
K. B. 766. Dlstd. Barton v. Eeeble, [1928] 
Ch. 617. Refd. Brooks v. Liflen, [1928] 2 
K. B. 347. 


7051. Add. Ciiationa : — 136 Jj, T. 476 ; 24 L. G. R. 
643. 

7057a. Certain premises, part of which 

was used aa a shop, had been let to a tenant 
who resided on ‘these premises. The land- 
lord having served upon the tenant a notice 
to increase the rent, wie tenant claimed to be 
protected under the Bent Restriction Acts : — 
Held : as the tenant dwelt in the house & 
had a right to dwell there, the house was a 
dweUing^ouse, & the fact that part of it 
was used for business purposes did not prevent 
it being a dwelling-house to which 1920 Act, 
s. 12 (2), applied. — ^H iceh v. Snook (1928), 
93 J. P. 66 ; 73 Sol. Jo. 43 ; 27 L. G. R. 176, 
0. A. 

70614 Add, Annotation: — Consd. Leslie v. Gum- 
ming, [1926] 2 K. B. 417. 

7062. Add, Annotationa : — 'Refd. Leslie v. Gum- 
ming, [1926] 2 E. B. 417 ; Ebner v, Lascelles, 
[1928] 2 K. B. 486. 

7068. Add. Ciiationa 96 L. J. E. B. 1 ; 134 
L. T. 21 ; 24 L. G. R. 27. 

Add, Annotationa: — Aa to (1) Folld. West 
Wales Joint Board for the Mentally Defective 
V, Evans (1928), 139 L. T. 382. Consd. Has- 
kins V. liCwLs (1030), 47 T. L. R. 6. Refd. 
Leslie v. Gumming, [1926] 2 K, B. 417 ; 
Thompson v. Rolls, [1926] 2 E. B. 426 ; Ebner 
V, Lascelles, [1928] 2 E. B. 486. 

7067a. Dwelling-house taken for purpose of 

subletting.] — ^A dwelling-house consisted of a 
ground floor & basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
Sc the basement unfurnished, to sub-tenants 
whose occupation ceased shortly before the 
end of the tenancy : — Held : 1920 Act was 
not prevented from applying to the dwellii^- 
house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
Sc used the dwelling-house only for the pur- 
pose of subletting it, inasmuch as the taking 
Sc user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply ; (2) the tenant did 
not herself occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor fumiahed to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy. — Ebner v. Lascelles, [1928] 2 
K. B. 486 ; 97 L. J. E. B. 497 ; 139 L. T. 


PART XXVII. SECT. 1. SUB-SECT. 2. 

70401. Continusiion of application of 
Acta — Sub'letting fumiahed of ttn- 
futniahed house — DeOrucHon ofMeniiti/. 1 
— The widow of a tenant of a house 
let unfumlsbod eub-let the house 
furnish^ : — Held : the widow by 
Bub-lettlnir the house furnished made 
It cease to be a house to which Kent Sc 
M^. RostrlctionB Act. 1923 (No. 19 
of 1923), applied.— Kavanaoii v. 
WmiTUfi, [19^1 I. R. 426, 428.— IH. 


PART XXVII. SECT. 1, BUB-SECT. 3.- 
A. (a). 

7046 ii. — HcfU dt Mortgaoc 

Reatrictiona Act, 1923 (No. 19 of 1023), 
a. 3 (1 ).]— The words “ lei as a separate 
dwolWnB” apply to ** a house,** aa 
well as to a part of a Imum* — 
Wallacid V. rOGARTT, (1928] I. R. 
2r)5, 267.— IR. 


PART XXVll.bBCT. 1. SUB-SECT. 8.— 
A. (b). 

7065 1. op.]— Premises in a ooxmtry 


toNvn wore let to a tenant under a single 
contract of lease. Sc at an unappottioned 
rent of less than £70. The subjects 
oousistod of a dwelling-house, & of a 
room used as a shop. Sc constructed to 
serve that purpose. The house Sc the 
shop had separate entrances from the 
street, but there was Intomal com- 
muuicatiou between them. The land- 
lord having brought an action of 
removlDg from the shop : — Held : the 
unit of iooation was a complex one 
oonsistlng In part of a dwelUng-house 
Sc in part of a shop, the latter was not 
part of the dwelung-bouse. Sc accord- 
ingly Increase of Rent Sc Mortage 
Interest (Reatxlotions) Act. 1920, did 
not apply to It ; Sc decree of remorlng 
granted. — M'C ltmonts TnuancBS v, 
Ross. 119291 S. C. (Ot. of Sess.) 585.— 
SCOT. 

PART XXVII. SECT. 1. SUB-SECT. 8.— 
D. 


o. For the word **6oM** In the 
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catchwords substitute the word 
*• houae.’* 

0 1. .] — ^A farmhouse was 

let with a farm, the tenancy expiring 
at Martinmaa 1923. In Mar. 1922, 
the tenant sub -let tho house, garden. Sc 
certain offices at a rent of £20, the 
ratable value of the garden Sc offices 
being less than one-quarter ot that of 
the house. On the expiry of the farm 
tenancy at Martinmas 1923, the land- 
lord let to the subtenant the house, 
garden. Sc offices, with steading Sc 
farmyard, at a rent of £35. Theratablb 
value of the garden, offices, steading, 
a farmyard was more than one-quarter 
of that of the house : — Held : as the 
value of the land Sc other piemisee let 
with the house slnoe Martinmas 1983 
exceeded one-quarter of that of the 
house, 1920 Act did not apply to the 
subjects, the addition of the farmyard 
Sc steadhig havixur altered Uie Identic 
of the house, SciRau elided sect. 18 (6) 
of the AoU — BAUXAsm v, Binclahi, 
(1987) S. a 688.— SCOT. * 



Vcd.XZZI.--lianmord and film Oam 7067t-7188. 


140 ; 02 J. P. 114 ; 44 T. L. B. 460 ; 72 
Sol. Jo. 303 ; 26 L. Q. K. 296, D, O. 

7000. Add, AnnoitUion : — Refd. IJoyd v. Cook, 
Goudge V, Broughton, Simson r. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 H B 103. 

7091. AM, CiUaUm .—-24 L. Q. R. 260. 

AM AniwiaHons :---Apld, Doulin v, Purcell 
(1926), 136 L. T. 633. Apprvd. Lloyd v. Cook, 
Goudge V, Broughton, Simson v. Miatt, 
Baitram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Folld. Domendietti v, Ryan 
(1929), 141 L. T. 239. Retd. Oakley v. 
Wilson, [1927] 2 K. B. 279. 

7096. AM, Citation ;-~24 L. G. R. 321. 

AM Annotations: — ^Dbtd. Brookes v, liffen, 
[1928] 2 K. B. 347. Apprvd. Uoyd v. Cook, 
Goudge V, Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 

1 K. B. 103. Consd. Ratkinsky v. .Tacoba, 
[1929] 1 K. B. 24. Retd. Oakley v, Wilson, 
[1927] 2 K. B. 279. 

7097. Add. Annotations: — As to (1) Distd. Lovi- 
bond (J.) Sons v. Vincent, [1929] 1 K. B. 
687. Generally, Retd. Roe v, Russell, [1928] 

2 K. B. 117. 

1097a. Meaning of ** family — 1920 Act, s. 12 

(1) (8)»] —Price v. Gould, No. 7107b, post. 
7101. Add. Annotations : — Distd. Ebner v. Las- 
celles, [1928] 2 K. B. 486. Consd. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 139 I.. T. 382. Distd. Has- 
kins V. Lewis (1930), 47 T. L. R. 6. 

7108a. AppUoatlon of 1920 Act, s. 2 (3).] 

— Ebner v. IjASCblles, No. 7067a, ante. 

7103b. .] — Where there has been no 

default by a tenant under 1923 Act, s. 4, 
no order at all for possession or ejectment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; &; the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self wiU not be a ground for an order for 
possession being made against either tenant 
or sub-tenant. — ^Wbst Wales Joint Board 
FOR Mentally Defective v. Evans (1928), 
139 L. T. 382 ; 44 T. L. R. 666 ; 26 L. G. R. 
447, D. 0. 


7105. AM. AnnotaUons : — ^Dlstd. Lovibond (J.) 
& Sons V. Vincent, [1929] 1 K. B. 687. Refd. 
Roe V. Russell, [1928] 2 K. B. 117. 

7107. Add. Annotation: — Consd. Price v. (umld 
(1930), 143 L. T. 3.33. 

7107a. Daughter of deceased tenant.] — ^Deft.'s 
father, who was the statutory tenant of a 
dwelling-house to which Bent Restriction 
Acts applied, died intestate A leaving no 
widow. Deft, was admittedly a member of 
her father's family, '* residing with him at 
the time of his death," wiimn 1920 Act, 
s. 12 (1) (g). When he died deft.’8 father 
owed six months* rent to the landlord of the 
bouse : — Held : deft, was a statutory tenant 
of the premises, & had to observe all the 
terms & conditions of the contract of tenancy 
which her father had orimnaUy held, but her 
statutory tenancy had be^n with her, &: 
she was not liable to pav the arrears of rent 
owing by her father at the time of his death, 
they being a liability which had been incurred 
by a preceding tenant. — Tiokner v. OLnrroN, 
[1929] 1 K. B. 207 ; 98 L. J. E. B. 09 ; 140 
L. T. 136 ; 93 J. P. 67 ; 46 T. L. R. 36 ; 72 
Sol. Jo. 762, D. 0. 

7107b. Brothers & sisters of deceased woman 
tenant.] --The word ‘‘ family " in sect. 12 (1) 
(g) of the 1920 Act includes brothers 
sisters. The primary meaning of the word 
“ family " was children, but that meaning is 
susceptible of a wider meaning according tt> 
the context in which it is used, the Legis- 
lature used the word " family " to introduce 
a wide & flexible tt^m.— Prick v. Gould 
(1930), 143 L. T. 333; 94 J. P. 210; 46 
T. L. B. 411 ; 74 Sol. Jo. 437 ; 28 L. G. R. 
651. 

7112. Add. Annotation : — Apprvd. IJoyd v. Cook, 
Goudge V, Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7125. Add. Annotation : — Refd. Uoyd v. Cook, 
Goudge V. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7182. AM. Annotation .-—As to (2) Refd. Ijeshe v. 
Gumming, [1926] 2 K. B. 417. 


PART XXVII. SECT. 2, SUB-SECT. 4 . 

7106 1. Executor of tenant.] — Held: 
a texiant’a righte under 1920 Act were 
altomtber personal, & no Interest 
in d:eoQaaed*8 tenancy could devolve 
on delta, as her exors. — D burt 
Johnston, [1928] N. I. 26. — IR. 

sd. Widow or member of deceased 
ienani^s family. ) — Fltf. was tho owner 
of a dweUlng.b'fUse subject to Increase 
of Rent & Mtfpe. Interest (Restric- 
tions) Act, 1920. Tbo premises bad 
been let as a weekly tenancy. In or about 
1923, to N., who was then in pltf.’s 
employment, at the rent of 5s. pei 
week. N. died intestate in June, 1 926, 
leaving deft, bis widow, who an to 
the time of bis death resided with nJm. 
On the death of her husband, deft, 
remained In ooeupation & entered into 
legal possession of the house under 
Increase of Rent. etc. (Restrictions) 
Act, 1920. s. 12 (1) (g). Deft, manled 
again in Mac. 1928, & her second bus- 
ban d to his ohildren came to reside in 
the house occupied by her. The 
landlord instituted ejectment pro- 
oeedi^ against deft., who claimed the 
protectiou of Increase of Rent (Restric- 
tiions) Acts. Increase of Bent A 
Mtge. Interest (Restrictions) Act, 1920, 
s. i2 (1) (9). provides that “the 


expression tenant Includes the widow of 
a tenant dying intestate who was 
residing with Mm at tbo time of his 
death ’ : — Udd : the widow acquired 
a vested Intorest as ti*nant. Sc there 
was nothing In Increase of Rent to 
Mtge. Interest (RestricUoDs) Act, 1020, 
which divested this Interest on her 
second marriage. — ^A pbxject v. Baku, 
{1928J N. I. 183.— IR. 


PART XXVll. SECT. 2, SUB-SECT. 7. 

7108 1. " Separate “ — Whether 
phyneaVv aeparate — Or parMioned off.] 
— Pltf., the owner of a bouse consisting 
of four floors to a basement, erected In 
each of the back toovas on the flrst to 
second floors a partition, which con- 
verted each large hack room into two 
rooms. Be put eleotrio fittings in each 
floor, to dia other work In connection 
with the gas to water supply, to let 

r itiou of me house to deft., describing 
in the agreement as “ consisting of 
a flat of thm rooms to front basement 
onparlourfloor.** It bad not a separate 
bath or separate sanitary accom- 
modation, to there was no pbysloal 
separation of it, as a reeidenoe. from 
the rest of tbe house : — Held : (1) the 
dwelttng'house bad not been “ bond 
fde TSGaoaltxsK/ubd. by way of ccm m sl on 
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into two or more aeparate to self- 
contained flats “ within Rent to Mtge. 
Restrictions Act, 1923 (No. 19 of 1923). 

The rent being in arrear, pltf. served 
notice to quit on deft., to Instituted 
ejectment proceedings : — Held .- (2) the 
letting was a new letting of portion 
of altered premises, so as to entitle 
pltf. to oharTO a rent without regard 
to the standard rent of the whole 
house ; (3) deft.'s claim fur apportion- 
ment of the rent must bo dismlsHed : 
(4) pltf. was entitled to an order for 
possession, the ct. granting a stay for a 
limited period, tho order for poHsoselon 
not to Issue if the rent was paid wUhln 
that tierlod. — Boylb e. Fitzsimonh, 
ri926f I. R. 378.— IR, 

7109 i. " SeV-ctmtained Whether 
complete residence -'Neceamiy far parin' 
lion.}— Boylk V . Fitzbimonh, No. 
7108 l,ante.— IR. 


PART XXVll. SECT. 3, SUB-SECT. 2.— 
B. (0). 

7128 1. House converted into fUde — 
Whether rent at /tret leUing ae fiat .\ — 
BoYue V . Fitzhimonb. No. 7108 t, 
ante. — IR. 

sa. Tiates preoUmsly paid by lamdlord 
- Right to throw upon tenam.h'-A.van 
from any question of special agree- 



Cases 7186—7166. EnOUSH and EmPIBE DiOEST SuPFI.BHENt. 


7185. Add» Annoiaiion : — As to (1) Consd. Braeey 
V. Pales (1926), 43 T. L. R. 69. 

7145a. What amoiuts to Increase.] — a local 
Act, the rates in S. were consolidated & 
became a comprehensive borough rate. In 
May 1027, by virtue of the Act, which 
rovided that in certain cases owners might 
e rated instead of occupiers, the city council 
passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 5, 1927. The 
rate, which the owners became liable to pay, 
was calculated on tjhe basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain premises 
of a ratable value not exceeding £10 claimed 
t^t they were entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant : — Held : 
under sect. 2 (1) (6), the landlords were 
entitled to increase the rent, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the correspond!^ amount paid by them in 
the period specified by the sect. ; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the full amount of 
that rate. — ^Hodgkinson v. Hewitt (1928), 
139L.T. 401; 44 T. L. R. 694 ; 93 J. P. 23 ; 
27 L. G. R. 210, D. O. 

7149. Add. Annotations i — Apld. Hodgkinson v, 
Hewitt (1928), 139 L. T. 401. FoUd. Evans 
V. Baxter (1930), 94 J. P. Jo. 173. 

7149a. .] — Where a landlord pays 

the rates receives an allowance he is not 
entitled under 1920 Act, s. 2 (1) (6), to 
increase the rent by the full amount of the 
rates but only by that amount less the 
allowance. — Evans v. Baxter (1930), 46 
T. L. R. 270 ; 74 Sol, Jo. 284, D. C. 

7150. Add. Annotation : — Refd. Elvington Tenants 
V. Hatton (1928), 189 L. T. 211. 


7154. Add. AnnaUAion : — As to (2) Consd. Harris 
V. Norris (1930), 143 L. T. 230. 

7155. Add. Annotation: — As to (1) & (2) Consd. 
Harris v. Norris (1930), 143 L. T. 230. 

7155a. Tenant of part of dwelling-house — ^Rlght to 
notice from landlord of part.] — On Aug. 4, 
1914, a house was let in two parts, upper & 
lower, each part being let at a rent of 8s. 6d. 
a week. Subsequently the tenant of one 
part became tenant of the whole house at 
17s. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 3 (2). 
Resp. having become tenant of the whole 
house, desired to sublet the lower part, as 
had been done previously, &; he sublet to 
applt. at a rent of half the whole rent resp. 
himself paid for the whole house, namely, 
8s. 6d. plus half the permitted increase. 
Applt. contended that the 8s. 6d, a week was 
the standard rent of the part he occupied, & 
that as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Resp. sued for possession on the 
ground of non-payment of rent & rates in 
respect of the sub-tenancy. The county ct. 
judge gave judgment for resp. as pltf. Deft, 
append : — Held : resp. could not charge a 
rent in excess of the standard rent unless 
he could bring himself within the last 
sentence of sub-sect. (2) of sect. 3 “ where a 
notice of increase of rent which at the time 
was valid has been served on any tenant, the 
increase may be continued without service of 
any fresh notice on any subsequent tenant,” 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of which the question arose & the landlord 
of part was not entitled to increase the rent 
of the part unless notice of increase was 
given to the tenant of the part. — Harris v. 
NoitRis (1030), 143 L. T. 230 ; 94 J. P. 199 ; 
46 T. L. R. 330 ; 74 Sol. Jo. 201 ; 28 L. G. R. 
246, D. C. 

7165. Add. Annotaiion : — Generally^ Refd. Abbey 
V. Barnstyn, [1930] 1 K. B. 660. 


inont. Inoroaao of Itont & Mortgage 
Interest (RosLrlotions) Act, 1923, 
proven! «i a landlord of promisoH to 
wliioh the Act applies, bo lung as ho la 
not outltlod to ol)taln posbeaslon, from 
throwing upon tho tenant the burden 
of rates, which ho, Uio landlord, 
habitually pays or allows, though his 
contract to pay the rates may bo void 
in Jaw. — M oork v. Davy, [1028] I. K. 
346.— IR. 

PART XXVIl. SECT. 8, SUB-SECT. 8.— 
C. (a). 

si. Service of notice — Proof.] — Held : 
(1) as 1920 Act required no particular 
formalltloB or solemnitieH to be observed 
In connection with the sorvloo of 
notices, service could be proved by 
ovidonoe in the ordinary way ; (2) upon 
the foots it must bo inferred that notice 
had been received by the tenant. — 
I. Stewart, [10261 S. 0. 743.— 

SCOT. 

sm. Affreemeni for increased rent .] — 
Deft, resisted a claim on tho ^und 
that, as no notice to quit had been 
served, nor any valid notice of increase 
of rent, the Inoroaso was Irrecoverable 
imder Increase of Rent & Mortgage 
interest (RcstriotionB) Acte of 1020 Sc. 
1923, pltf. contending that the latter 
Act authorised an agreement for sin 
inoreasod rent, not exceeding the limits 
preBoiibcd by the Act, although a notice 
to quit & a valid notloe of Inoreaso of 


rent had not been served. Tho 
circuit judge gave a decree for tho 
amount dalmed ; — Hdd : tho decision 
must bo affirmed. — L anolst v. Power, 
[1928] I. R. 351.— IR. 

PART XXVII. SECT. 8, SUB-SECT. 3.— 
0. (b). 

an. Notice increasing rent during 
currency of lease.] — ^A notloe to be a 
vsdid notice must be oorreot in sub- 
stance 08 well as if form. 

A notloe is not valid which purports 
to increase tho rent dtirlng the currency 
of the origlntd term of years for which 
the tenant holds the premises. — 
Sammon V. Byrne, [1026] I. L. 411, 
416.— IR, 

sp. iVoiice aiUerir^ terms of tenancy.] 
— ^A notice is not valid which purports 
to alter tho terms & oonditlonfi of the 
original oontraot of tenancy, bv alter- 
ing the liability for repairs. — S ammon 
vTbtrnk, [19261 1. R. 411. 415. — IR. 

sq. Immaterial errors — Effect of ,] — 
In an action for recovery of arrears 
of rent, the tenant maintained that 
a previous notloe of intention to 
inoreaae rent wu Invalid, in respeot 
that (1) the notified inoreaae of rates 
was inaoourate, & (2) a oharge tor 
stair gas had wrongly been inoluded in 
the InoreiMed rates : — Held : ae the 
tenant had Buffered no prejudloe. Sc 
as the notice did not contain any 

1024 


statement which was false or mis- 
leading in any material respect, Sc 
was ae accurate os it could bo in the 
oiicumstanoes at tho time when it 
was given, tho notice was not invalid. — 
Clydebank Investment Co., Ltd. v. 
Marshall, [1027] S. O, 860.- SCOT. 

PART XXVIl. SECT. S, SUB-SECT. 3.— 
C. (0). 

sr. As to amount of rent .] — ^A notice 
of intention to increase rent, which 
was in writing Sc In the statutory form, 
was objeotod to by the tenant as Inoom- 

i >etent, on tho ground that the land- 
ord had stated, as the rent payable,” 
not the standard rent, but a higher 
amount which he was receiving at the 
date of the notloe. Sc had farther failed 
to set forth how the existing excess 
over standard rent had become duo : — 
Held : as the tenant had already for 
some time been paying without 
objection rent at the figure stated in 
the notice, the onus was ujpon him to 
establish that the amount in excess 
of standard rent was not legally 
exigible, as he had failed to do eo, 
his objection fell to be rolled. — 
M'Kbllar V. M'Master, [1926] S. C. 
754.— SOOT. 

7187 i. AmendmerU-^Mode o/.)— A 
notice of Inbmtlon to Increase rent, 
whioh was in writing Sc In the statutory 
form, showed under the appropriate 
headings how the proposed increase 
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7171. Add. Annofation : — Reid. Roe v. Russell. 
[1928] 2 K. B. 117. 

7176. Add. AnnotcUicni : — Reid. Roe v. Russell, 
[1928] 2 K. B. 117. 

7181a. Decision of county court Judge — ^Right of 
appeal to I^h Court.] — Lan^ords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ot. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, A, if not for what 
proportion they were responsible Held : 
although questions of law were involved in 
the matters submitted, the terms of the Act 
made the decision of the county ct. judge 
final, &. no appeal lay from it. — ^E i.vinoton 
Tenants, J^td. v. Hatton (1928), lao E. T. 
211 ; 92 J. P. 92; 44 T. L. U. 468; 72 
Sol. Jo. 319 ; 2(i 1.. (>. B. 303, 1). i\ 

7188a. Necessity for apportionment — Onus of 
proof.] —The tenant of part of a dwelling- 
house to whicii the Rent Restriction Acts 
applied proved, on an application by him for 
an apportionment of ttie rent of the whoh* 
house to determine the standard rent of the 
rooms occupied by liiin, that the whole hous<* 
was let on Aug. 3, 1914 : -Held : he had 
established a prinui facie case of nece&sity 
for an apportionment, A the onus was then 
cast on the landlord to show that tiie rooms 
occupied by the tenant were lot as a separate 
dwelling-house on Aug. 3, 1914, A so had a 
standard rent of their own, an appoviiomnent j 
of the rent of the whole house being thus 
rendered unneces.sary.— 1 *latman v. Fkoh- 
MAN, 11929] 1 K. B. 37(1 ; 08 L. J. K. B. 361 ; 
140 L. T. 405 ; 93 J. P. 134 ; 45 T. L. R. 
184; 27L. G. R.150, I). C. 

7195. Add. Annotation:- Ah io (1) Refd. IJoyd 
V. (’ook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker llutson, 
[1929] 1 K, B. 103, 

7219. Add, Annotation Refd. Itr Keystone 
Knitting Mills Trade Mk. (1928), 97 Jj. J. (5h. 
310. 

7225. Add. Annotation : — Consd. Elvington 
Tenants v. Hatton (1928), 130 L. T. 211. 

7225a. Who is tenant -1920 Act, s. 12 (1).] — 

Tickneb V. OUPTON, No. 7107a, ante. 

7231. Add. Annotatioft : — ^Refd. Wilkins v. Garlton 
Shoo Go. (1930), 94 J. P. 207. 


7235a. .] — Bond V. Fettle (1921), 

Times, Jan. 15, D. 0. 

Annotatimxs : — Distd. Lovor Broa., Ltd. r. Ckitou (1021), 
37 T. L. U. 661. FoUd. Morton «. Aldia (1029), 141 L. T. 
16S. 

72S5b. .]— Murton v. Aldis, No. 

7318b, post. 

7237. Add. Annoiatn)?is : — Refd. Roe v. Russell, 
[1928] 2. K. B. 117 ; Lovibond J. A Sous v. 
Vincent (1920), 08 L. J. K. B. 402. 

7238a. .] — Domkndibtti v. Ryan, No. 

7041a, ante. 

7250. Jdd. Annotation : — Refd. Turner v. Watts 
(1927), 41T. L. R. 105. 

7254. Add. A^tnotatunus : — Distd. Campbell v. IJll 
(1920), 135 L. T. 20. Consd. Roe v. Russell, 
fl928] 2 K. B. 117. Apld. Lovibond (J.) A 
Sons V. Vincent, [1929] 1 K. B. 087. Consd. 
Price V. Gould (1930), 143 L. T. 333. Refd. 
Ebner v. Lascelles, [1928] 2 K. B. 480. 

7254a. By will.] — The right of a statutory 

tenant under 1920 Act is a purely pei*sonal 
right-, A cannot bo traasmitt<id by will. — 
Lovibond (.Iohn) A Sons, Ltd. v. Vincent, 
[1929] I K. H. 087 ; 98 1.. 3. K. B. 402 ; 141 
L. T. 110 ; 93 J. P. 101 ; 45 T. L. K. 383 ; 
73 Sol. .lo. 252 ; 27 L. G. R. 471, V. A. 

AtniolitUom : — Consd. I’ru'n r. tioiild (liKlO). It.) L. T. 333. 
Refd. A>»l»oy r. BarDHfjii. 11930) I K. B. 060. 

7254b. .j -Where a statute >J'y tenant i)Ui*ports 

to assign his inWi’ost A makes a declaration 
of trust in favour of the as-signeo, who is 
thereu{>(>u put into })ossession, the effect is to 
terminate the statutory tenancy A the 
assignee acquires no title or right to possession 
of tlio premiseh, but is simply a ires])asser. — 
Wilkins v. Carlton Shoe Go., Ltd. (1930), 
94 J. P. 207 ; 10 T. L. K. 416 ; 74 Sol. Jo. 
403; 28 J,. G, R. 358, 0. A. 

72540. Right to sublet.] A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, may sublet pai*! 
of the dwelling-houses ju’ovided the remainder 
is not already sublet. Ills jaiwor to sublet 
is subject to a]»porti(>nin(uit of the standard 
rent of the dweliiiig-house. 

'I'he words “ lawfully Hublet ” in 1020 Act, 
8. 15 (.3), A in 1923 Act, ss. 2 (2), 4 (5), A 
7(1), do not ap)>ly exclusively to a dwelling- 
house of which the tenant is a contractual 
tenaut, but apply also to a dw(dIing-house 
of which the tenant is a statutory tenant. — 
iloK V. Russell, [1928] 2 K. B. 117; 97 
J.. J. K. B. 290 ; 138 L. T. 253 ; 92 J. P. 81 ; 
44 T. L. R. 278 ; 20 L. G. R. 146, G. A. 

Annotation: — Consd. I^ovlhoad (J.) Ac Hous v. Viiu’out, 
U92Ui J K. B. 6S7. 

.ySec, also, Nos. 7041, 7237. 


was made up. As the Hem of occupier’s 
rates was subseouently found to hare 
been overestimated, the original notloe 
was amended by a corrective notice, 
sent by the landlord’s factors 8c 
reocivea by the tenant before any 
Increased rent hod become due : — 
Held : amendment of a defeotive noUce 
was not restricted to the meth<^ 
prescribed by 1923 Act, s. 6. the primary 
purpose of which was to validate 
defeotive notices which had. been acted 
on. & it waa competent to amend the 
notice by the method adopted. — 
M’Kxxjlab V. M’Mastke, {1926} 8. C. 
764.— SCOT. 

7167 ii. Jttrisdiction of court .] — 

Incstease of Rent A Mtge. Interest 


(Restrictions) Act, 1926 (No. 21 of 
1926), s. 14, has been framed to put 
the ot. Into the position of being able 
to do substantial justice between land- 
lords & tenants, 8c the power conferred 
goes far beyond the mere rorreotiuu of 
clerical errors or the rectifying of 
mistakes of fact. — Hiooins v. W akiucv, 
(19271 I. It. 658.— IR. 

7167 Ul, B/fect o/.J~Tbe ot. 

mode amendments in the notices on 
terms which appeared to the ct. to be 
lost 8c reasonable. A frave Judgment for 
the landlord for portion of the rrmt 
daimed : — Held .* as a result of this 
procedure, the tenant, instearl of 
holding oontlnuously under her agree- 
ment. beoamo a statutory tenant as 


fiom Iho dale upon which llio first 
of the amoudod nutioes was deemed 
tit have taken cITocL. Nopan v. 
(IKAVKH, [1929J 1. R. V. -IR. 

PART XXVIl. SECT. 3, SUB-SECT. 8. — 

O. 

st. A« I (rtviUlon precedt nt la 
o] rent ( (frerttirnf for twmiw d rml. ] - 

Lanwjlky 0 . I'owJiU, 11U28J 1. it. 351. — 

IR. 

PART XXVIl. SECT. 3, SUB-SECT. 6.— 
B. 

7189 1. Where house reconstruetsd- - 
Conoerttion into flats.] — Botlb v. 
I'lnesiMONfl, No. 7108 1, onle. — IR. 


iJB, 
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7261. Add. Annotation ;--^efd. Middlesex Oounty 
CouncU V, Hall, [1929] 2 K. B. 110. 

7264. Add, Annotation : -ConsA. iftoe v, ftossell, 
[1928J 2 K. 3i. 117. 

7266. Add, AnnotationH : — Expld. Lovibond (J.) 
Sc Sons V. Vincent, [1920] 1 K, B, 667. Refd. 
Boe V, Bussell, [1928] 2 K. B. 117. 

7280. Add, Annotations Apld. De Vries v. 
Sparks (1927), 137 L. T. 441. DlStd. Turner 
V. Watts (1927), 44 T. L. B. 105. 

7281. Add, Annotcctiom :-^onsd., Standingford v, 
Bruce, [1926] 1 K. B. 466 ; De Vries v. Sparks 
(1927), 187 L. T. 441. 

7281a. Notice to quit-^What amounts to.] — An 
agreement made by a tenant with his land' 
lord for good consideration to give up pos- 
session oaainot constitute a notice to quit 
within 1920 Act, s. 6 (1) (c), as substituted 
for the original sect, by 1923 Act, s. 4, so 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover possession of same. — 
De Vries v. Sparks (1927), 137 D. T. 441 ; 
43 T. L. B. 448 ; 25 L. G. B. 497, D. C. 

V291. Add, Citaiione :—9B L. J. K, B. 901 ; 24 
L. G. B. 531. 

7296. Add, Annotation :—A8 to (1) Folld. Hicks v, 
Snook (1928), 93 J. P. 66. 

e. Premises Required hy Local Authority or for 
Sta/tutory Undertaking (Vol. X!SL21I.,p. 581). 
Add the words “ or for Purpose in Public 
Interest,** 

72fl8a, In public Interest *'»-~What Is—Whether 
extension of trade.] — G ooch v. Sttratman 
(1927), 43 T. L. B. 475, D. 0. 

780ta. .] — ^Wkst Wales JoiN'r Board 

FOR Meot'ally Defective v. Evans, No. 
7103b, ante, 

7302a. ,] — Erneu v, JjABCKlAMHy No. 7067a, 

ante. 

7807. Add, Ciiaiion .—<24 L. G. B. 141. 

Add Annotation : — Refd. De Vries v. Sparks 
(1927). 187 L. T. 141. 

7818. Add, Annotation : — Dbtd. Murton v, Aldis 
(1929), 141 Jj, T. 168. 

73t8a. .] — ^Bond v. Pbttle (1921), 

Times, Jan. 15, D. C. 

Annotaliona Dirtd. Lover Btob,, Ltd. v. Caton (19)21), 37 

T. L. R. 684. Oonad. :Mtirton v. Aldis (1929), 141 L. T. 

16B. 

7S18b. ^]— On an application for 

possession of a cottage made before justices 
under Small Tenements Becovery Act, 1838 
(o. 74), it was proved that M. worked for C. 


at certain gas works from Apr. 1920, till 
Jan. 1921. Adjoining the gas works was a 
cottage, the property of 0., which was let 
to M. at the commencement & in oonsequenoe 
of his employment. In Jan. 1921, on the 
termination of his ‘employment, M. “ receired 
notioe to qoit the oOtta^ Sc was aidced to 
pay a certain sum loir rent. He ap^ed to 
the county ct. Sc the rent was settled by the 
county' ct. judge at ba, per week.’* M. paid 
this rent up to Sept. 8, 1928. On June 1, 
1928,' O. halving sold the gas works, including 
the cottage, to a limited l&bility oo., conveyed 
the same to the oo. On Sept. 22, 1928, the 
oo. served a notice to quit on M., who sub- 
sequently tendered ihe rent due from Sept. 8 
to ^2, which was refused. On Oct. 18, 1928, 
the statutory notice under the Act of 1838 
was served by the co. on M. The cottage was 
reasonably required by the co. as a residence 
for a man engaged in their whole>time employ- 
ment at the gas works. The existence of 
alternative accommodation was not proved 
by the landlord. The justices found that 
no new tenancy had been created Sc that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of ejectment 
should issue : — Held : at the time ejectment 
was sought the cottage was not let to applt. 
in consequence of his employment, the 
tenancy tiien being held under 'an entirely 
new contract. Sc that there were no materials 
on which the justices could find that no 
new tenancy had been created. Accordingly, 
as reap, hiul not proved the existence of 
alternative accommodation, the order that 
a warrant of ejectment should issue must be 
quashed. — Murton v, Aldis (1929), 141 L. T. 
168 j 93 J. P. 184 ; 27 L. G. B. 609, D. 0. 
7820, Add, CitutUm .—24 L. G. B. 192. 

7822. Add, Annotation ; — ^Apld. Middlesex County 
CouncU V. Hall, [1929] 2 K. B. 110. 

7322a. .] — The alternative accom- 

modation which must be offered to the tenant 
by an applicant for possession under the Bent 
Bestriotion Acts of premises used as a 
dwelling-house & also as business premises, 
need oxUy be as regards their user as a 
dwelling-house. Sc not as regards their user 
as business premises. — Middlesex County 
Council v. Hall, [1929] 2 K. B. 110 ; 98 
H. J. K. B. 482 ; 141 L. T. 243 ; 93 J. P. 
188 ; 46 T. L. B. 474 ; 73 Sol. Jo. 366 ; 27 
L. G. B. 427, D. C. 

7342. Add, Annotation : — Refd. Sheffield Corpn. v. 


PART XXVII. SECT. 6, SUB-SECT. 2. — 
B. (a). 

7276 i. Breach ofoovenwU — Adjudica' 
lion as bankrupt.] — Whoi*o a leaso of 
premises oontoinod a proviso that, on 
the 'hkpoy. of tho lesBeo, It shotild be 
lawful for the lessor ro-eutor upon 
the promises, Sc that, thoroupon, the 
tonanoy should absolutely (ujase. Sc 
as the lessee had been odjudioated 
a bankrupt, tho ot. ffrantod tho apphi. 
of tho lessor for the i*eoovery of 
imssession of t^o premises, made vdthlu 
a year of tho bkpey. of tlie lessee, 
as. slnoo Oonveyonoinx Act, 1892, 
K. 2 (3) (c), applied, sub-scot. 2 of that 
HocUon did not apply to thu lease ; Sc, 
acoordlmrly, the TCStriations imposed 
by Conveyancintf AOt, 1881, s. 14 (1), 
did nut apply to the lossor’s right of 
le-eutry. The tonu of years to* which 
the lease was granted o^q^ired in 1984, 
but the lessee continued to remain in 


possession ^ —Held : the lessee was not 
entitled to the protection of Increase 
of Rent & Morte^ge Interest (Restric- 
tions) Act, 1 923, as he liad broken one 
of the oondlUons of his tenancy by 
allowing himself to be adjudloated 
bkpt.. Sc, therefore, he was no longer 
entitled to possession, even as a 
statutory tenant. — He Bbjbw, [1929J 
I. R. 604.— IR. 

PART XXVII. SECT. 6, SUB-SECT. 8.— 

B. (b). 

7279 I. Premises used for immoral or 
Hleffol purpose — WheU amounts to — 
Offeree affointi Bcmeima Icmm.] — A 
tonant ot Uoensed premlsee was oon- 
vioted ot an olfenoe against the lioenaiog 
lavra, but the oonviotion was not re- 
oorded on the licence; — Reid.* the 
tenant had been oonvioted ot atdag 
the premlsee fw an iUegal puipm 
8c the ot., oonatdeilng it reasonable to 

1026 


do so, made an order for possession. — 
Foian V . L®», [19261 1. R; 87. — ER. 


PART XXVII. SECT. 6, SUB-SECT. 2.— 
B. (d). 

sv. " Oreoier hardtop ” — Limited to 
tenant pereondOp,}—-Whsto detU was 
tenant of a honsa, which was oooupled, 
not by him, but by his sister Sc her 
husband, Ain jNtooaeidlngB for poasasaion 
it was contexided that the ct. abonld 
oonsider hardship to dett.*s sister Sc 
herfamlly : — Raid .* " hardship **under 
Rent Sc Mtge. Reatxiotioiie 1922 
(No. 18 ot 1923). s. 4 (1) (d). was 
hardshto to a tenant persoouly. Sc 
no hsrdBbip home by third partiee 
oould bo taken into ooasldsrauon. — 
OooxjBT «. Waua St Ooohkt, [1986] 
1. R. 239.— IR. 
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lioxford, Sheffield Oorpn. v. Morrell» [1929] 
2 K. B. 180. 

784ea* Dispute not on question arising 

under Rent Restriction Acts — Dispute as to 

renewal ol lease .] — IIcM : 1920 Act, s. 17 (2), 
applied. — ^Branch v, Bennett’s Daihies, 
liTD, (1928), 44 T. L. R. 606. 

7351a. Lessee at rent less than two-thirds 

ot ratable value.] — Lloyd v. Cook, Goudoe 
V, Broughton, Simson v. Miatt, Bahtram 
V. Brown, Barker v. Hutson, No. 7362d, 
post 

7351b. Assignee ol lease.] —In 1913 

Itl. became the assignee of a lease of a 
ouae with twenty-six years unexpired. Be 
went into occupatign with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft, on a weekly tenancy, 
the rooms constituting a separate dwelling- 
house within the Acts. He afterwards 
claimed to recover nossession from deft., 
on the ground that 1923 Act, s. 2 (1 ), applied 
so as to decontrol the premises : — Ueld : 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the “ dweUing-house ” in question, (2) nor 
was it possession by him in the capacity ol 
** landlord,” & sect. 2 (1) did not apply so 
as to decontrol the premises.— Cohen v. 
Gold, [1927] 1 K. B. 866 ; 96 L. J. K. B. 
419 ; 136 L. T. 723 ; 43 T. L. R. 370 ; 26 
L. G. B. 198, H. 0. 

AnnotaUcniBi — Orerd. Lloyd «. Cook. Goadge v. Brougliton, 
Simson V. Ikllatt, Bartram v. Brown, Barker v. Hutson, 
11920] 1 K. B. lOS. N.F. Ratklunky v. Jacobs, [1929] 1 
K. B. 24. Oonid. Domondiuttl o. Hyau (1029). 141 L. T. 
239. Retd. Barton v. Kocblo, [1928] Cb. 517 ; Kinney v. 
Adler, [1929] 1 K. B. 525. 

7852a. Quarterly tenant.] — A quarterly 

tenant of a dwelling-house which he has 
sublet may be the ” landlord ” of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled, — Oakley v. Wilson, 
[1927] 2 K. B. 279 ; 96 L. J. K. B. 783 ; 
137 L, T. 479 ; 43 T, L. B. 521 ; 71 Sol. Jo. 
409 ; 26 L. G. B. 316, D. O. 

AnnokUiona: — ^Beld. Lloyd v. Cook, Gondge v. Broughton, 
Simson v. Miatt, Bartram v. Brown, Barker v. UutHon, 
[1929] 1 K. B. 103 ; RatkUuky e. Jacobs, [1929] 1 K. B. 24. 

7852b. Mesne tenant — Part subsequently 

sublet.] — In Nov. 1922, P. became tenant 
of an entire house on a three years* lease 
from a superior landlord. In Nov. 1924, 


he sublet four of the rooms therein to 
D.. who subsequently applied that the 
standard rent of his rooms should bo fixed 
by an apportionment of the rent of the entire 
house ; — Held : the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 
the question of decontrol arose, & should be 
c’onstrued as “ where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,” & D.’s rooms wore 
saved from decontrol by the proviso. — 
Doulin V. Parcbll (1926), 136 L. T. 633 ; 
43 T. L. H. 140 ; 26 L. G. B. 71, 1). 0. 

Annola/u^is .'“-Apprvd. liloyd t>. Goiulgo v. itrougldoji, 

Slnmon r. Miatt, Bartram v. Brown, Barki^r t>. ButHon, 
n929J 1 K. B. 103. Refd. Oakley v. Wilson, [1927] 2 K. B. 

7352c. Tenant at rent less than two-thirds 

of ratable value.] ~ Tlie tenant of a dwelling- 
house under a ninety-eight years’ lease at 
a rent which was less tlian two-thirds of the 
ratable value of the house was in possession 
of the house at the passing of 1923 Act:- - 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freeholders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decoutroUed. — 
Brookes v. Liffhn, [1928] 2 K. B. 347 ; 138 
L. T. 676; 02 J. P. 102; 44 T. J.. K. 350; 
26 L. G. K. 199, C. A. 

Annotaliona : — Consd. Llovd v. Cook, Gnndgo v. Broughton, 
Himsoxi V, Miatt, Bartram v. Bkjwii, Burkur t>. flittMin, 
[1929] 1 K. B. 1U3. Apld. Bat kintiky V. Jat^obd. [19291 I 
K. B. 2i. Consd. Domeudtotti r. Uyan (J929). HI L. T. 
239. 

7352d. ,] — (1 ) The expression ‘‘ laudloid ” 

in 1923 Act, h. 2 (1), is not to he construed in 
tlie strl(*t sense as requiring a tenant A a 
contract of tenancy, but it must be used 
either in the looser sense of ” owner,” or 
in the still looser B<*nse of a person who at 
a later stage Is going to appear as a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word “landlord” used in its 
tc'chnical sense of a person between wliom 
& the tenant a contractual relationship of 
landlord A tenant exists. 

Where a person who is a “ landlord ” 
within 1923 Act, s. 2 (1), can prove either 
that ho was in possession of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ceases to apply to that dwelling- 
house & to every pai-t of it. The whole house 
dk every part of it is decontrolled, a sub- 


PART XXVll. SECT. 5, SUB-SECT. 3. 

•. Where tenant dUerdUUd to pro- 
tection — Tenant not in occupation .] — 
Prior to 1920 F. C. became teount of a 
dweUJng-bouae imder a contract of 
tenancy from month to month at the 
monthly rent of iSl 16«. %d. In 1920 
F. C went to reside eleewhere & never 
snbseanently returned to the house. 
In 1920 F. C.’s brother, J. C., went, 
with F. C.'s permission, to reside in 
the house. A notice of increase of 
rent was served In 1920, subsequent 
to J. C. going into occupation. F. C. 
& J. C. were partners in business, ic the 
rent of the dwelling-house was paid 
from the ofiOoe of their firm, & was 
delated In the firm's aooounts to J. C.'s 
sahuT or to his share of tho profits. 
J. C. was rated in roroeot of the occupa- 
tion of the dweUtiig-house. Both F. C. 
& J. O. stated in evldeiioo that there 
was no aasigninent of the tenancy from . 


F. C. to J. C. The landlord brought an 
action in the Circuit Court against both 
F. C. & J. C. to recover possession : — 
Held : the proper inference from tho 
ovidonco was that J. C. occupied the 
dwolUng-houso as tenant at will to hJs 
brother F. C. ; accordingly tho proviso 
to soct. 4 (1) of the 1923 Act, applied : 
It therefore followed that the landlord 
was not precluded from obtaining an 
order for possession against JEr'. C. ; it 
further followed that, as the dwclling- 
hoTise had been lawfully sublet to J. C. 
before proceedings wore commenced, 
J. C. was entitled to retain possesHlon 
under sect. 4 (2) of the 1923 Act, not- 
withstanding the judgment for reco> cry 
of puHscHSiou against F. C.— Bihk v. 
CBOmSs [193011. R. 98.- IR. 

PART XXVIL SECT. 5, SUB-SECT. 5. 

— B. 

p. Read 78411.** 
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7842 11. — Botl® V, Fitss- 

BTMOKS, No. 7108 1, anhs.— -IR. 

PART XXVII. SECT. 6. 

7355 i. Rn recovery of poaneaaion by 
landlord — TyfuU amounte to poaacH9i<m~ * 
Actual diatinguiahed frmn rutUmuil 
possession.}— Thit tenant of a dwolilug- 
notxse, to which the Acts applied, 
gave notice of intention to remove at 
Whitsunday 1924. In Mur. 1924. the 
landlord let tho house as from Whit- 
sunday 1924 to a new tenant. At the 
Wbitsunday term tlie old tenant 
removed from tho house. Sc the new 
t(>nant entered Into possessiou ; — 
Hcltl : the landlord had not come into 
" actual possession " of the house 
within 1923 Act, s. 2, Sc 1920 Act 
continued to apply to tho house. — 

CA LEDOXl an HERITA BLK EVTATgS, I/TU. 

V. Mktiivkm. [1927] S. C. so.— «COT. 
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sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 

(2) The expression “ the tenant ** in 1923 
Act, 8. 2 (2), refers to the sitting tenant, i.c. 
the person who is the tenant at the time when 
the lease referred to in the sub-sect, is granted. 

(3) Where a lessee at a rent less tl^ two- 
thirds of the ratable value is in actual 
possession of the dwelling-house alter July 31 , 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treated as the landlord, & a 
subsequent sub-lettii^ of certain rooms form- 
ing part of that dwelling-house does not 
revive control. — Lloyd v. Cook, Goudgb v. 
Broughton, Simson v. Miatt, Bartram v. 
Brown, Barker v. Hutson, [1929] 1 K. B. 
103 ; 97 L. J. K. B. 667 ; 139 L. T. 452 ; 92 
J. P. 199 ; 44 T. L. R. 761 ; 72 Sol. Jo. 633 ; 
26 L. G. R. 609, 0. A. 

Annotations: — As to (1) Consd. Ratkinaky v. Jacobs, [1929] 

1 K. B. 24 ; Domendlettl v. Ityan (1029), 141 L. T. 239. 
As to (2) Folld. Kingsley v. Adler, [1929] 1 K. B. 525. 
Consd. Abbeys’. Hainatjn, [1930J 1 K. B. 060 . 

7368a. .] — Where, at the date of 

the passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 

& he had a tenant in possession of the other 
pari, & the tenant subsequently gave up 
ossession of his part : — Held : the house 
ecame decontrolled, & a subsequent tenant 
was not protected by Rent Restrictions Acts. 
— Ratkinsky V. Jacobs, [1929] 1 K. B. 24 ; 
97 L. J. K. B. 666 ; 138 L. T. 739 ; 92 J. P. 
142 ; 44 T. L. R. 648 ; 72 Sol. Jo. 354 ; 26 
L. G. R, 380, D. 0. 

AnnotoMon : — Apprvd. Lloyd v. Cook, Goudgo v. Broughton, 
Slmaon v. Miatt, Bartram v. Brown, Barker v. Hutson, 
[1920] 1 K. B. 1(^3. 

7358b. .] — Barton v. Keeblb, No. 2913a, 

ante, 

7358c. Application of proviso to 1923 Act, 

s. 2 (1).J- llARRib V. Stacey (1929), 73 Sol. 
Jo. 668, C. A. 

7359a. By grant of lease to tenant — Who is tenant.] 

— IaLoyd V, Cook, Goudgb v. Broughton, 
Simson v. Miatt, Bartram v. Brown, 
Barker v. Hutson, No. 7852d, ante, 

7359b. .] — ^Pltf. was the landlord & deft. 

the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft, 
part of the dwelling-house, consisting of six 
rooms, &> forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1026 : — Held : that within 1923 
Act, s. 2 (2), pltf. was the landlord of the 
part of the dwelling-house let to the tenant, I 


& deft, was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling, dc consequently, the 
said pa^ of the dwelling-house was decon- 
trolled. — ^Kingsley v, Adler, [1029] 1 

K. B. 625 ; 98 L. J. K. B. 218 ; 140 L. T. 
438 ; 93 J. P. 107 ; 46 T. L, R. 226 ; 73 
Sol. Jo. 93 ; 27 L. G. R. 220, D. C. 

7359c. Contractual tenant.] — By an 

agreement for a lease dated Jan. 31, 1919, 
the shop (fc premises, No. 9, 0. S., B., were 
let to W. for a term of two years from Mar. 25, 
1919, at a rent of £46 per annum, the tenancy 
to continue thereafter, but to be terminable 
by six months’ notice in writing. On 
Sept. 16, 1921, the landlord gave W. six 
months’ notice to determine the tenancy, 
which expired on Mar. 25, 1922, but W. con- 
tinued to occupy the premises at a rent of £54 
per annum after the notice expired. On May 7 , 
1926, W. died, having by his will appointed 
his wife his sole executrix & universal legatee. 
Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to take the 
premises on a three years’ tenancy at the 
same rent. On July 26, 1926, she assigned 
the benefit of the agreement to deft. On 
Dec. 5, 1927, pltfs. acquired the freehold of 
the promises, & on Jan. 6, 1928, gave notice 
to deft, terminating the tenancy at the 
expiration of the term. Deft., however, 
claimed to hold over under Rent & Mortgage- 
Interest Restriction Acts, 1920 & 1923, & 
pltfs. brought these proceedings for posses- 
sion, claiming that although the premises 
had been a dwelling-house within the Acts 
they had been decontrolled as a result of the 
agreement of May 26, 1926. On appeal from 
an order made by tho county court judge for 
ossession : — Held : (1) there was evidence 
efore the county court judge to support his 
linding that W. became a contractual tenant 
at the increased rent after the termination 
of the tenancy agreement of Jan. 31, 1919 ; 
(2) Mrs. W. was consequently a contractual 
tenant at the date of the agreement of 
May 26, 1926 ; (3) tho agreement of May 26, 
1926, therefore operated to decontrol the 
premises. There is no reason for giving 
“ the tenant ” in 1923 Act, s. 2 (2), the 
limited meaning of statutory tenant. — 
Abbey v, Barnstyn, [1930] 1 K. B. 660 ; 90 

L. J. K. B. 360 ; 142 L. T. 619 ; 94 J. P. 
196 J 46 T. L. R. 293 ; 28 L. G. R. 313, D. C. 
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LIBEL AND SLANDER. 


Part I. — In General. 

4. Add* Amiotaiioiis : — Refd. Rroome v. iVgar 24a. Limerick.] — Tolley v. Fry J. S. & Sons, 
(1928), 138 L. T. 698 ; Ixiokhart v. Tlarnson Ltd., No. 167a, post. 

(1928), 139 L. T. 621. 28a. — .] -Osnoux v. IIoulter (Thomas) tfe 

18. Add. Consd. Broome i». Agar I Sun. No. lOSla, 

(1928), 138 L. T. 098. Refd. Loekhart t. I 29. Add. Atniotaiion : — Mentd. (lotihlTe v. 
Harrison (1928), 139 L. T. 523. Kdelston, LU^OO] 2 K. B. 37S. 


Part II. — Parties. 


41. Add. Annofnfiom : — As to (1) Consd. Iforwootl 
V. Statesman Publishing (\). (1923>). 98 


T.. .T. K. B. 150. Refd. The W. H. Randall, 
H928j P. 41. 


Part III. — Identity 

53a. .] -Solomons v. Medex (1810), 1 Stark. 

191 ; 171 E. R, 443, N. P. 

75. Add. Annotation : — As to {}) Refd. Passidy v. 
Daily Mirror Newspapers, [1929J 2 K. B. 331. 


of Person Defamed. 

77. Add. Annotations: -Apld. O/issidy r. Daily 
Mirror Newspapera, 11929] 2 K. B. 331. Refd. 
Tiioinson r. McNulty (1927), 71 Sol. Jo. 744. 


Part IV. — The Statement. 


121. Add. Annotations : /a (4) Consd. IxickliuH i 

r. Harrison (1928), 139 L. T. 521. Generally. 
Consd. Pasaidy w. Daily Mirror Newapapeis, I 
[1929J 2 K. B. 331 ; Tolley v. Fry J. S. Ac i 
Sons (1920), 46 T. L, R. 108. 

135. Add. Annotation : — Consd. Tolley v. I^’ry J. S. 
& Sons (1929), 46 T. L. R. 108. 

146. Add. Annotation : — Apld. Tolley v. Fry .T. S. 
& Sons (1929), 46 T. L. R. 108. 

167a. Amateur sportsman— Imputation of pro- 
fessionalism.] — Pltf., an amateur golf 
champion, whose name was Tolley, claimed 
damages from defts., Fry & Sons, who wen* I 
chocolate manufacturers, in respect of an i 


alleged libel published by defts. & consisting 
of a ciaricature of pltf. playing a golf stroke 
while a caddie looked on. Below the picture 
appeared the following limerick : — 

The caddie to Tolley said : “ Oh, Sir. 

(Jood Shot, Sir, tliat ball see it go, Sir. 

My word, how it flies. 

T.iiko a cartet of Fry’s ; 

They’re handy, they’re good & priced low, 
Sir.” 

Pltf. alleged that this advertisemont meant 
that he had for gain agre(*d or permitted his 
portrait to bo exhibited for the purpose of 
advertising defts.’ chocolate, & had prostituted 


PART II. SECT. 1. SUB'SECT. 8 

sa. allium by vnincorporcUcd aSHOi^tu- 
Pon.) —An iinlncori>orotcd. ohsucri. 
wlutih was not regiHU’^red as an asscieii. 
at the time of the publication of an 
allcfTtMl cannot sue for the libel 

It cannot sue after Incorjioration for 
the Injury alleg'd to be done to its 
members l>efore it was Incorporated.* 
(»lD^El r>. An’cixi-Jndia.v A: Domi- 
( iLKP Ei’kopkan Federation (1030). 
1 . L. It. Itan. 250.- WD. 

PART III. SECT. 1. 

.) — Thomson & Co. 
MoNultt (1927). 71 Sol. Jo. 744, H. L. 
—SCOT. 

PART IIL SECT. 2. 

66 iv. Exndence of sense in 

which understood — frUention imma- 

■_ deft, published an 

ortlole which the ot. found was in* 
tended to convey the meaning that one 


or moitj of the editorial stafl of a certain 
new'Rpaper had delibeiatcly f.ilsifled 
for political jninmaes, a corr04‘t report 
of a ript*c*('h A, wltni*«»e8 wore called 
who 8tat<*d that they understood the 
w ordH to refer to the editor of t ho ii(*wh* 
I paper —Held : tho article applied to 
1 t he editor, & It was no defence t<i ahowr 
that the writer had not Intendtd to 
lefer to tho editor.— N ahionalk Pkrh 
I r. Lono, f 19301 App. 1). 87. 8. AF. 

j PART IV. SECT. 1, SUB-SECT. 1. -B. 

I ni. Accusatiem of being spy.) -Pltf. 
alleged that bo hod been called 
Nationalist (tpy» hot alleged no aiieclal 
circumstances : — Held : the words were 
not per ae defamatory. — ^H abdakkr v. 

, TjaBUINO (1927). 48 N. L. It. H.'i.— 
f 8.AF. 

i PART IV. SECT. 1. SUB-SECT. 1.- 
I r> lm\ 

I tb, 7 have taken judgment against 

1029 


you.") ~ ilesp., biiiUf indebted to (i. Sc 
( 'o. on an ooeomil for goods purchased 
iiT>on which Huroiuons had Iieoii issued, 
called upon O. Sc (Jo. tor the purpose 
of pointing out that the account was 
wrong. He was accompanied by a 
f I lend L. who know the object of his 
visit. While dlsf'usslng the account 
aj;plt., a director of tho linn, said to 
resp. in the hearing of L. A P. (an 
employee of the firm) : “ 1 have taken 

fu(’t tiakon Judgment, applt.'s state- 
ment being bastnl upon Incorrect 
infonnatlon obtained hy telephone, 
during the coarse of the interview, by 
1». fiorn the firm's solrs.. Sc convoyed 
by J*. to applt. : — Held: tho words 
wiTo not defamatory per sc, but were 
capable of a dofamatoiy meaning.— 
.SMini V. Lawrence (1929). 60 N. h. II. 
132. S. AF. 



Cases 167a— 866b. Enqijsh and Ehfibb Digest Suffleubnt. 


his reputation as an amateur golfer for 
advertising purposes. The jury returned a 
ver^ct for the pltf. assessing the damages 
at £1,000 : — Held : as there was no evidence 
entitling the jury to attach a special defama> 
tory meaning to words otherwise innocent 
the verdict must be set aside & judgment 
entered for defts. — T olley v. Fby J. S. & 
Sons, Ltd., [1030] 1 K. B. 167 ; 99 L. J. K. B. 
149 ; 142 T.. T. 270, 0. A. ; 46 T. L. R. 108 ; 
73 Sol. Jo. 818, 0. A. 

174. Add. Annotation : — Consd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

188. Add. Annotation : — ^Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

229, Add. Annotation: — As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

292. Add. Annotation : — Consd. Tolley v. Fry J. S. 
& Sons (1929), 40 T. L. R. 108. 

525a. Candidate for seat in Parliament.] — Defama' 
tory words, which are actionable in them- 
selves, arc not the less so because they are 
alleged to ha.vc been spoken of one as a 
('andidate to serve in parliament. — ^H arwood 
V. Astley (1804), 1 Bos. &. P. N. R. 47 ; 127 
F. R. 375, Ex. Ch. 

JnnoKihon : — Refd. Pankhnrst v. Hamilton (1887), 3 T. L. R. 
.'iOU. 

541. Add. Anyiotaiion : — Refd. Broome v. Agar 
(1928), 138 L. T. 698 

577. Add. Annotation : — Consd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 331. 

672a. .] — ^Pluntcet v. Gilmore (1725), 

Fortes. Rep. 211; 8 Mod. Rep. 215; 92 
E. R. 822. 


SiTB-SECT. 4 . — Imputation op XJNCHAS'riTY in 
Female. 

866a. Photograph of husband of plaintiff with 
another woman — Alleged to he engaged.] — 

(1) Defts. published in a newspaper a photo- 
graph of one C. d; a Miss X. together with the 
words “ Mr. C., the race-horse owner, & 
Miss X., whose engagement has been 
announced.” Pltf. was, & was known 
among her acquaintances as, the lawful wife 


of C. ; but defts. did not know this i—Held : 
the publication was capable of conveying 
a meaning defamatory of pltf. the jury 
having found that it conveyed to reasonably 
minded people sn aspersion on her moral 
character, that she was entitled to damages. 

It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himself by saying: 
“ I never heard of A. & did not mean to 
injure him.” If he publishes words reason- 
ably capable of being read as relating 
directly or indirectly to A. to those who 
know the facts about A., capable of a defama- 
tory meaning, he must take the consequences 
of the defamatory inferences reasonably 
drawn from his words (Scrutton, L.J.), — 
Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 331 ; 98 L. J. K. B. 696 ; 141 
L T. 404 ; 46 T. L. B. 486 ; 73 Sol. Jo. 348, 
C. A. 

Awnatation : — Consd. Ralston v. Ralston, [1930] 2 K. B. 238. 

866b. Inscription on tombstone ereoted to living 
wife,] — Pltf. married deft, in 1893. In 1899 
the parties separated under a deed of separa- 
tion & thenceforward lived apart. By the 
deed of separation deft, covenanted to pay 
an annuity to pltf., Sc the deed also contained 
a covenant for further assurance. After the 
separation pltf. set up in business as a garage 
proprietor, & she subsequently convert^ 
this business into a private limited co. in 
which she held the majority of the shares Sc 
also was the chairman Sc managing director. 
In 1929 she saw in a churchyard near her 
husband’s residence' a tombstone on which 
was the following inscription ; ‘‘In loving 
memory of Jennie the dearly beloved wife of 
W. B. Crawshay Ralston of the Bungalow, 
VaUey. Died 20th May, 1910.” Deft, was 
the W. B. Crawshay Riston mentioned in 
inscription Sc he had caused the inscrip- 
tion to be made. Pltf. brought an action 
against her husband for libel Sc also for a 
declaration that she was the lawful wife of 
deft. ; — Held : though the inscription was 
capable of a defamatory meaning, the pltf., 
by reason of Married Women’s Property 
Act, 1882 (c. 76), s. 12, could not sue her 
husband on it, the action being for a tort Sc 


PART IV. SECT. 2, SUB-SECT. 1. - 

C. (a). 

240 I, IHehoneat trading.y- 

IUhjm Bakiish ». Bachcha Lai. (1928), 
1. L. R. 61 AU. 609.— IND. 

PART IV. SECT. 2, SUB-SECT. 1.— 

D. it). 

■ 0 . Stevedore — Mioconducl a$ member 
of trade union.] — Pltf., a wluirf-labuuror, 
bad aoousod dofi.. the union aecrotair. 
of being abort in his ctveb. A meeting 
of the union waa called to oonaidor 
pltf.'e oonduot. Sc thereat deft, called 
pltf. Sc othore dirty slinking scabs 
Sc parasites/’ Sc stated that they wore 
tbe first tbree men, in the event of 
industrial trouble, the union would 
have to fight. After disoussion, the 
meeting resolved that pltf. apologise 
to deft., or in default, should rerign. 
Pltf. did not do either, 6d^ a subse- 
quent meeting, was euelled from the 
union tor not abiding by a decision of 
Ibe meet Jug. Deft, thercaftor sucooss' 
fully objecu^ to pltf. being employed 
os a stevedore: — Held: the words 
wore not applicable to plif/s conduct 
in hlH calling. Sc were not actionable 
tier s<. Taylok v. Hamilton, fl»27J 
H. A, 8. R. 314. AUS. 


PART IV. SECT. 2. SUB-SECT. 1.— 

E. (o) lU. 

526 i. Member of Parliament .] — The 
term ** office " includes the position of 
a momher of Parliament, whether or 
not such person holds an office in the 
strict common-law sense of the term. — 
Pbatten V. Thb Labour Daily, Ltd., 
[1926] V. L. R. 115 ; 47 A. L. T. 147 ; 
[1926] Argus L. R. 152.->AU8. 


PART IV. SECT. 2, BUB-SEOT. 2.— 
A. (a). 

649 1. Description of crime in technical 
terms unnecessary .] — In order for words 
to be actionable per se as an imputation 
of the oommissiou of a crime they need 
not desoribe the crime In teohnloal 
language. — B urkad ij. OAMrRBLL, 
[1028] 3 D. L. R. 907 ; [1928] 2 W. W. R. 
535.— CAN. 


PART IV. SECT. 2. SUB-SECT. 2. 

B, (a). 

659 iii. - — . 1 — ^Words wldoh impute, 
not tbe actual oommisgion of a crime, 
but merely tbat the pt^rsou spoken of 
would, it given the opportunity, com- 
mit a particular crime are not slander- 
ous per se. — Dubord v. Lambrrt, 
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[1928] 3 D. L, R. 638 ; [1928] 2 W.W. K. 
52!) ; 23 AlU. L. R. 491.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

858 i. Charge of having had disecue .] — 
An imputation of past Infection Is not 
actionable per se. — Halls v. Mxtobjbll 
(1927), 59 O. L. R. 590 ; revsd. on other 
urounds, [1928J 2 D. L. K. 97 ; I1928J 
8.C. It. 126.— CAN. 

PART IV. SECT. 2. SUB-SECT. 4. 

h i. .] — In order to succeed In 

an action under Libel Act, R. S. M. 
1913 (o. 113), a. 12, the words com- 
plained of must tmeauivooably chanre 
adultery, etc. ; the action does not lie 
for words which may bear both an 
Innocent Sc Injurious mean^. — 
Williams v. Brown, [192713 W.W. R. 
305 ; 36 Man. L. R. 101.— CAN. 

PART rV. SECT. 4. SUB-SECT. 1. 

867 vi. .1 — SUTTBR •. Brown, 

[1926] App. D. 166.-4. AF. 

887 vli. .] — ^In oixlving at the 

meaning of words alibied to be 
defamatory, the words must be con- 
strued to have the meaning which a 
reasonable penion reading them in thi^ 
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not for the protection Sn securitv of her 
eeparate prepay. — Raxstoih v, Bai;ston, 
11930] 2 K. B. 238 ; 99 L. J. K. B. 260 ; 142 
L. T. 487. 

883. Add. AnnoiaUon : — u4« fo (1) Consd. Tolley v. 
Pry J. S. & Sons (1929), 46 T. L, R. 108. 

886. Add. Annotations : — Retd. R. v. Denyer, 
[1920] 2 K. B. 258 ; Auto-Mart (X40iidon) v. 
Chilton (1927), 43 T. L. R. 403 ; Hardie &> 
Lane v. ChUton (1927), 90 L. J. K. B. 1040. 
IMtotd. Hardie & Lane v. Chilton, [1928] 2 
K. B. 300. 

QOOl Add. Afmoiulions : — Consd. Broome v. Agar 
(1928), 138 L. T. 698. Apld. Cassidy t». 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 

907a. Cassidy v. Daily Miurok Nkws- 

PAPBiiS, No. 800a, ante. 

931. Add. Annotation Refd. ToUoy v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

961. For the existing paragraph substitute the 
following paragraph : — 

.] — Pltf. complained of a state- 
ment published by defts., in which it was 
alleged that pltf., then Free State MinisitT 
of Labour A head of the Free State Military 
Secret Service, was responsible for the iiiur<l(*r 
of L., & knew who were the men implicated 
in an attack on British troops at Queenstown. 
Defts., in their plea of jusiilication, did not 
justify the allegation of murder nor the 
allegation that. i>ltf. was a murderer. But 
they said : “ If & in so far as the woids 
complained of meant or wore understood to 
mean or wore capable of meaning that pltf. 
took no steps to bring to justice jjorsons guilt j 
of the death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any otllce of trust or 
responsibility, or of any kind, or that pltf. 
was a person with whom no honest or re- 
sponsible man ought to have anything it) do, 
sucli words were ds are true in substance A 
in fjict.'’ Pltf. having obtained an order 
for particulars of the Justllication, defts, 
delivered particulars of seventy-two murders 
committed in Ireland over a of five 

years with an allegation that pltf. hud assisted 


to oripniso them ov had employed pet^le to 
organise them : — Seid : notwithstanding that 
defts., in their plea of justitlcation hod 
avt>ided justif j ing the allegations of murder, 
the particuhu’s delivered by defts. wore 
juliuissible. — M acCrath i*. BI4ACK (1926), 95 
L. J. K. B. 9.51 ; 135 Ji. T. 594, C. A. 

1006. Add. Annotation : "-Consd. Brcjoine v. Agar 
(1928), 138 1 j. T. 698. 

1010. Add. Annolatio7t8 : — As to (1) Consd. Tolley 
r. bVy J. S. Sous (1920), 46 T. L. R. 108. 
Refd. Cassidy v. Daily Mirror Newspapers, 
[1929] 2 K. B. 3.31. Generally, Refd. Watt 
V. Longsdon (1929), 98 L. J. K. B. 711; 
Minier v. Priest, [19301 V. .558. 

1014. Add. Annotation Refd. Tolley r. Fry J. 8. 
& Sons (1929), 40 T. L. ll. 108. 

1019. Add. Attnoiations fu ( 1 ) Consd. Hroome 

w. Agar (1928), 138 L. T. 698 ; l^-khart v. 
Harrison (1928), 139 ]j. T. 621. 

1032. Add. Annotaiion : -Consd. Broome v. Agar 
(1928), 138 L. T. 098. 

1045a. .] “Pltf., a chaufCeur, hmught an 

a^Hion ft>r slander against his former mistress, 
complaining that she had falsely alleged that 
he gave “ joy rldt‘S ** in her motor car. 
Doft. pleaded justitlcation. The jury found 
that deft, hail ut.teml the words (jona plained 
of, but that they were uc8) defamatory of 
pltf. J— Hufd : the question, of libel or no 
iibid was peculiarly a question for ilie jury, 
Ac it was only in the most extreme cases that 
the judg(' should allow his view to overrule 
that of the constitutional tribunal. —Brouatk 
V. A OAK (1928), 138 h. T. 698 ; 44 T. h. R. 
3,39 O. A. 

Annotation: FoHd. T^ookhart t>. UairlHon 139 L. T. 

52J. 

1045b. — .] In a libel action, where the words 
complained of are not of necessity defama- 
tory, the question of Ubd or no libel has 
been properly left to the jury, the verdict 
arrived at by them that the woi’ds were not 
defamatory must stand. 

It is not true to say that a jury’s verdict 
in these circuiTistances can never be assailed. 


eonti'xt would bo likely to give them.- - 
.fonvHoN V. Ua.ni» D*ii.y AlAins, 
11938] Arp, D. 190. -S, AF. 

W5 V. - - .1 -Deft. pubUshsd ol t ho 
ilh'eetorH of pUta.. aa iooorpomtod 
bulkUns society, lu a aewspapor, a 
aotiou stating, amongst uthsr luatters, 
that certain iHnrsoua ropreseutime 
themoclvos to be utawetors of the society 
had been se}£*ajkpoJnted by the most 
despicable, foul. Sc Iraudalent means. 
3c w aonsoquenoe, aU butdness traas- 
aoted by them ... Is whaUy Sc 
entirely eontrarr to ruhw Sc rognlatioas 
Sc law " : — /fcM ; th« panMWaph wau 
capable of the meaning attiribnted to 
it, namely, that the business of the 
society was Indag Ulegally Uransaeted. 
Sc as such it was defamatory of pltfeu. — 
OwE.v Sound Buildino Sc bAviNos 
SOCIUTT V. MkOI (1893), 24 O. n. lOiA- 
CAN. 

PANT IV. SECT. 4, SUB-SECT. 8. 

883 i. Unless special circumsStmees 
prtjved.] -Applt. Sc resp. were neJgb- 
Itouxing shopkeepers. There was trade 
rivalry between the parties, w’bich 
interested the whole township. Both 
applt. Sc resp. were known to every one. 
Warf^ was conducted by placards. 
Aesp. placed in bis window a placard 
** One man, one trade, one wife." 


Applt., who was a married man living 
apart from hjs wife, Ac had a Jionw- 
keupor who was soparaU^d from her 
busDuud. claimed that the words 
imputed Improper relationships l>e- 
tween him Sc hisnousekoenor. Sc claimed 
damages for UImjI -Hela : the worils 
were capable of bearing the defamatory 
meaning complained of. Sc it was u 
reason^lo inf^nce that they referrtHl 
to the rolatioiib between apidt. A his 
housekeeper. — Clakk v. Vaiik, U930J 
N. Z. L. R. 430.— N.Z. 


PART IV. SECT. 8, SUB-SECT. 2.— A. 

ss. Words not ordinary English. 
words.] —Where the words complained 
of are not ordinary EngliMb words. Ac 

S ltf. adduces no evidence to show that 
ley were understood in the bouhc 
alleged in the innuendo, ho falls to 
eetMdlah a cause of aoiion, — Matsn v. 
KnoTZ (SaskA 11928) 1 B. h. Ik 91 ; 
119271 3 W. W. R. 716; Tcosd., 119281 
-1 D.L. U. 4 ; 11928] 2 W.W. K. M4 ; 22 


(1!>261 2 1). L. it. 898 ; 37 B. O. 11. 231. 

-CAN. 

PART IV. SECT. 7, SUB-SECT. 1,-B. 

1011 V. .]-^-Wliero the line can 
be cleai'ty drawn beiweeu wlmt are 
statements of fact Ac expressioos of 
upinlou, a jtuige may rule aa a mattes 
of construction thul the words com* 
plained of are imiapable of being any* 
thing but Ktatemoiiis of fact. S'l. 
LKJ»<.K.U V. BlUfiNNAN (1927), 28 

h. ll. N. .S. W. 23. -A US. 

1011 vL -- .1 In a Hult for 

damuges f«r libel based upon an 
firtiole publiwhed Ju defts.' newspapei. 
Pltf. alleged tbe artl<d«) bnjxuUMi to 
J»iin th<5 hdnouh crime of bijJng a 
number of a terrorisl orgaiilHOtlon to 
01 order a ccrtnln elass ttf persufis. 
Ih'ftM. ph aded prl\ iJ<‘ge Sc fair 4x>uiiu^t 
In a matter of public Interest : l/eld : 
It Is for the cl. lu such a ease lu the 
first place Ui iide whether or not as a 
rnatbT of law' thi* artlele Is capable of 
the construct Ion suggesUyl by pltf., Ac 


PART IV. SECT. 6, SUB-SECT, 1. 

964 iL — .1- llOBlNrlON r. 

.'^roAiiMAN (1807), 17 I*. II. 419. CAN, 

PART IV. SECT. 6, SUB-SECT. 2.~A. 
979 ll. .1 — Kvanb V. Marttn, 


n<‘Xt to d»'<’lde wh»*ther 11 Is so as a 
j ipir-Htlon of fact, i.e. whether an 
i oMllnary man likely U> read the arUde 
, would understAnd it in the sense 
alleged hy pltf. SUBHAS OHANDRA 
inwi. ». KmcjHI Ac .Munh ( 1928], 
! J. Ji. H. f»5 (Jale, 1121. -IND. 
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Cases 1045b— 1801a. EnousIb and Enpibe Digest Supplement. 


A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libolloiis, would certainly be 


set aside (Lord Buckmasteb). — TjOokhaet 
V. Harrison (1928), 189 L. T. 621 ; 44 
T. L. R. 794, H. L. 


Part V. — Publication. 


1 069. A dd. A nnotations : — Consd. Watt v. Longsdon 1 
(1929), 98 L. J. K. B. 711. N.F. Osborn v. ' 
Boulter (Thomas) & Son, [1930] 2 K. B. 220. 

1084. Add. Annoiation : — N.F. More v. Weaver, 
[1928] 2 K. B. 620. 

1084a. .] — (1) If a business com- 

munication is privileged, as being made on a 
privileged occasion, the privilege covers all 
incidents of the transmission & treatment 
of that communication which arc in accord- 
ance with the reasonable & usual course of 
business ; & it is in accordance with the 
reasonable & usual course of business for a 
business man to dictate his business letters 
t-o a typist, even ah hough these letters 
contain statements defamatory of a third 
person. 

(2) SenibU {per Scruiton & Sijesser, 
L..rj.): Where a document containing 
defamatory statements is published by being 
read out to a third person, or where the 
publication of the defamatory statement is 
to a clerk to whom it is dictated, the com- 
munication in cither case amounts to slander 
Ac not to libel. 

Semhle {per Grekr, L.J.) : Such com- 
munication amounts to libel. — Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 
226 ; 99 L. J. K. B. 660 ; 143 L. T. 460, 
C. A. 

1085. Add. Annotation: — ^Refd. Gotiliffe v. 

Kdclston, [1030] 2 K. B. 378. 

1086. Ad(J. Annotation: — ^Refd. Uottliffe v. 

Edelston, [1930] 2 K. B. 378. 

1087. Add. Annotations : — As fo (1) Refd. Smith v. 
Schilling, [1928] 1 K. B. 429. Generally, 
Refd. Martini;. Benson, |1927] 1 K. B. 771. 

1116. Add. -4ar«?/ofio/} ; — Mentd. lie William 


Thomas Shipping Co., Ltd., Dillon (H. W.) 
Ac Sons, Ltd. v. The Co., Be Robert Thomas, 
[1980] 2 Ch. 368. 

1168. Add. Annotation : — Consd. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1177. Add. Annotation : — Refd. The Fagernes, 
[1926] P. 186. 

1201a. - — As to source of information — Libel by 
trade protection society.] — Defts., an assocn. 
of traders formed for the purpose {inter alia) 
of supplying information to its members, 
issued a report in which appeared an inquiry 
as to the address' of pltf . I*ltf . sued defts. in 
respect of this publication, alleging that by 
it defts. meant & were imderstood to mean 
that he had moved from the address where 
he had resided for eight years, & where he 
stUl resided without leaving any indication 
of his movements, with the object of avoiding 
payment of his debts. Defts. denied the 
innuendo & pleaded that the words were 
published on a privileged occasion Ac without 
malice. Defts. by their particulars stated 
tliat a member of their assocn. made an 
inquiry with regard to pltf., Ac the secretary, 
in pursuance of his duty to further the 
objects of the assocn., instructed their inquiry 
officer to inquire for pltf., Ac that the inquiry 
officer was informed that pltf. liad left, & 
thereupon defts. in the honest belief that 
this was true published the information for 
the benefit of the members. On an applica- 
tion by pltf. for further & better particulars : 
— Held : defts. wore bound to give further 
particulars to enable pltf. to test the question 
whether the inquiry was made by a member 
of deft, assocn. — Elkington v. London 
Assocn. for Protection of Trade (1911), 
27 T. L. R. 329, C. A. 


PART V. SECT. 1, SUB-SECT. 1.— 
A. (0) 1. 

1084 V. .] — Orkenan 

V. MiNNEAi’OEis Threshing Machine 
C o. & Christiansen (Alta.), (19291 4 
D. L. R. 601 ; 3 W. W. II. 216.—CAN. 


1084 vl. .]— llAix V. 

riKiGER (B. C.), 11929] 4 D. L. J{. 420 ; 
3 W. W. li. 80.— CAN. 


PART V. SECT. 1, SUB-SECT. 3. -A. 

1106 ill. .1 — Harkins v. Donky 

(1888), 17 O. R. 22.— CAN. 


PART V. SECT. 1, SUB-SECT. 3.— 
0. (a) it. 

^ 1184 Iv. .h-PrimA 

facie tho person who is llio “ doclarod 

} )rinter *' of a uow’spaper Is rosponslblo 
or ovorythinK that is printed In it. 
Ho can, however, oscuiie liability by 
Bhowinir that ho was absent /x>nd 


ftdr, that is, not with tho purpose of 
«‘va<UnK responHibllity. whon a par- 
ticular article coiniiluined of was 
pi-lntod . But it he does so, ho is bound 
to give evidence as to who tho actual 
printer of tho paper in his abseneo w’as. 
“-Haii SwARi»r r. Muhammad Hir4j 
(1928). 1. L. It. .'',0 All. 800.- IND. 


PART V. SECT. 1, SUB-SECT. 4.— 
B. (b). 

■g. A'ofice under Libel d: Slander Act, 
a. 8.] — Senttnel-Revikw Co. w. Robin- 
son. 11927] 4 D. L. H. 232 ; 61 O. L. 11. 
62 ; revad. [1928] 3 D. L. R. 97 ; 11928J 
8.C.R. 852.— CAN. 


PART V. SECT. 4, SUB-SECT. 1. 

, - „ People’s 

Assurance Societt v. Dublin City 
Assurance Oo.. Ltd., [1928] I. R. 
204 ; on appeal, [1929J 1. R, 25.— IR. 


q ii. JJaya of pvblicaiitm.] — In 

an action for libel based on the circu- 
lation of a certain petition to the 
Minister of Justice in the months of 
Nov. ic Deo. prior to tho bringing of 
tho action, one of defts. moved to 
strike out the statement of claim 
because of pltf.’s failure to fm’nlsh as 
required by an order for particulars 
the particular days in those months 
on which the publication was alleged 
to have taken place: — Held: the 
order was in this respect too wide & 
the motion was dismissed without 
costs. — I’ECK V. La Vaixey (Aita.), 
[1929] 2 D. L. R. 370 ; 1 W. W. R. 
873.— CAN. 

q iii. When unneceaaary — No 

ollegaiion of publication in statement of 
rlaim.} — Hall v. Geiger (B. C.), 
[11)29^4 D. L. R. 420 ; 3 W. W. R. 80. 
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VoL XZm— Ubel aod Slaiidw. Cues 124fr-1446a. 


Part VI. — Defences. 


iZtS.A^ AnntMum Godman v. Times 

Publishing Co., [1926] 2 K. B. 273. 

1302a. Imputotion as to disclosure of confidential 
Information— By soUcitor— Proof of dls- 
closme of communications made by cUents 
to solicitor.]— M oore r. Terreij, ( 1833 ). 4 

E* ^ 

^235**^^ ‘ — Blaoklow (183G), 3 Bliig. N. C. 

1310.^^. ion ; — ^Refd. Godman r. Times 

Publishmg Co., [1926] 2 K. B. 27.3. 

1318. Annotation .-—Consd. Godman r. Times 
iMbhshing Co., [1926] 2 K. B. 273. 

1317. .4eW. ^nn^ation ;—Apld. Godman i>. Times 
Publishing Co., [192G] 2 K. B. 273. 

1318a. As to witnesses to be called.] *i:MnKN r 
Burns (1894). 10 T. L. R. 400. 

^329. Annotation : — Aa to (1) Held. More r 
Weaver, [1928] 2 K. B. 520. 

1339. Annotation :-~As to (3) Refd. Collins r. 

Whiteway, [1927] 2 K. B. 378. 

1841. .4dd. AnnotatUm J« to (1) Apld. \ eal v 
Beard (1930), 40 T. 1.. R. 448. 

1347. AM. Annotation : — Refd. Collins v. Wliiie- 
vtay, [1927] 2 K. B. 378. 

1347a. Court of referees — Under Unemployment 
Insurance Act, 1920 (c. 30).]— A et. of 
referees, constituted under the above Act 
t ® regulations thereunder for the purjJose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. discharging 
administrative duties only, & communications 
niade to that ct. art* not absolidclj privileged, 
as would be the case if they wer<* made to a 
judicial body in the discharge of its duties. — 
(Heniiy) & Co.. 
[1927] 2 K. B. ,378 ; 96 L. J. K. B. 790 ; 1.37 
L. T. 297 ; 43 T. h. R. 532. 

1351. Add. Annotation Mentd. Wisbech B. D. C 
V. Ward (1927), 91 J. P. 200. 

PART VI. SECT. 1, SUB-SECT. 2.— A. 

•h. JVAerr libel divt(nble.\-~iyCAi.- 
i.AOiiAN r. Thomson D. C. & Co.. 

11928] P. C. (Ct. of Seas.) 632.- SOOT. 

PART VI. SECT. 1, SUB-SECT. 3,- A. 

\274 ii. -7 — .1 — Under a pica of 
3U8tlfl<*atlon the oniia lies on doft. to 
prove that each d('famatory statement 
to which the pica is pleaded, is true & 
for the public benefit by reason of the 
f^te sot out in the plea which facts 
deft, is also bound to prove, & upon 
failure to prove any one of these 
matters the plea falls. — M utch r 
Hlermak (1928), 29 8, R. N. H. w’ 

125 ; 40 N. S. W. W. S. 52.—AUS. 

PART VI. SECT. 1, SUB-SECT. 8.- 
B. (b). 

1282 J. Omeral rule ~ Same tiridnestt 
of jtroof required as <m xndtettnent.}-- 
Mayu V. DsaRRNEss (bask.), 11929] 4 
V. L. R. 771.— CAN. 

•J. j\etr^paper article tmptdinq dtti~ 
lumetAih- AdmiasUm by plaintiff of 
sexual misconduct.} — Malino v. H. 

Bennett, Ltd. (1028), 29 8. R 
N. S. W. 280 ; 46 N. 8. W. W. N. 113. 

— AUS. 

PART VI. SECT. I, SUB-SECT. 3.— C. 

fk. VrvreasowMe verdict^Sei aside.} 

— -Where the jury found that the 
words complained of. If defamatory, 
were tme, & on appeal It was admlttM 


1395. AM. Annotation : — Refd. De Freville r. Dill 
(1927), 96 L. J. K. B. 1056. 

1407. AM. i4nnofrt/ion Refd. More r. Weaver, 
[1928] 2 Iv. B. 520. 

1429. Add. Citation 1.34 h. T. 280. 

1446a. .] — To constitute a communication 

made on a privileged occasion there must be 
a legal, moral, or social duty to make the 
corainuiiication, a.s weU as an interest in the 
recipient to rec«^ive it, &; the question, which 
is for tlie judge & not the jury, wliether such 
a duty exists depends on the circumstances, 
the nature of tlie information. A; tlie relation 
of the recipient & the informant. 

One Jh, the foreign manager of a co. NNhich 
carried on business abroad, but was in 
\oluniary liquidation, wrote to deft., who 
was a dircctcn* A was also the liquidator of 
the CO. in England, a letter containing gross 
charges of immorality, drunkenness, A dis- 
lioncsty on the port of pltf., who was the 
managing director of the 00 . abroad. Deft, 
wi'ote ill answer that he liad long suspocicui 
the pltf. of immowUity, A asked B. wnother 
he C(»uld obtain a sworn statement of the 
maitors disclosed in Ins letter fi'om tb(‘ 
persons mentioned therein as his informants, 
adding that it might “ even be necessary to 
bribe ” tiiem, A that lie undcrstooil that one 
of them was “ a woman of the lowest typo on 
eai-th— a prost-ituto all hc‘r lift* ” ; that pltf.’s 
wife W7ia an old friend of liis, A that he w^iuld 
be unfair t^) an old fri(*nd it lie did not place 
the facts before lier, but that without a 
sworn statement he would not speak. With- 
out obtaining any corrtiboration of the 
allegations m B.’s IcttcT, A without ccmi- 
municating with yiltf., cleft, showed B.’s 
letter ilrst to H., the chairman of the hoard 
of directors A the largc'st shareholder in the 
co., A then to pltf.’s wife. The allegations 
in B.’s letter were unfounded, but deft. 


Ihat some of the allcgatlouR worn 
walruc '—Held : the voi^lct wa« such 
an one " aa no Jury could have found as 
roasonable men.” & should be set aside, 
& a new trial hod. — UorE v. SMinrs 
Nkwsi*apehs, Ltd. (1927), 27 S. 11. 
N. 8. W. 318 ; 44 N. 8. W. W. N. 37, 
P.C.-AUS. 

PART VI, SECT. 1, SUB-SECT. 4.- A. 

k i. .] — If doft. does not in hla 

plea of justification state the spcciflo 
facts or instanoes on which lio relics, 
ho must do so in his particulars.— 
Babneb V. Sykes (Man.), [1926] 3 
W. W. R. 476.— CAN. 

k Ii. .J— BUBNEH V. HYKKH 

(Man.), [1927] 1 D. L. R. 282.- CAN. 

PART VI. SECT. 2, SUB-SECT. 2.— 
A. (b). 

n* 1. Under MuniHved Aft, 

1^14 (c. 1»2),J- Nixon v. 
O'CAUljiaUAN (1927), 60 O. L. It. 76. 

CAN. 

PART VI. SECT. 2, SUB-SECT. 2.~ 
A. (o> il. 

1368 V. .1— Niusu Nakatan 

SiNOH V. R. (1920), I. L. R. 6 Pat. 224. 

— IND. 

1368 vl. .) — ^BliB Anwabrudin 

e. Fatiom Bai Abidin (1926), I. L. R. 
60 Mad. 667.— OfO. i 

1368 vll. M. Banebjek t>. I 
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I Anukul Ghandka MlTltA (1027), 
1. L. IL 66 CuJo. 86.— IND. 

PART VI. SECT. 2, SUB-SECT. 2.— 

A. ( 0 ) Iv. 

d I. .]— //fW; where criminal 

proceedings are taken for defamatory 
statements alleaed to be made by 
parties to juoiolal prooeedlngs in 
affidavits filed by tbe^ the aooused 
cannot claim the prot^ton ot the 
English rule of absolute prirtleM, A 
if the statements are in foot ‘demina- 
tory, the accused oan prot^ himself 
duly under one of the exceptions to 
Indian Penal Code, s. 499.— Muix 
i'hand V. BuuA 81NOH (1930), J. L, K. 
H Ran. 3.50. - IND. 

PART VI. SECT. 2, SUB-SECT. 2.— 
B. (a). 

1414 ii. .] Words sjiokeu 1» a 
lurmbrr of Parilunicnt in I'arliuimmt 
, arc absuhifdy privilcK:cd , (be ct. has 
I no jurJsdlidiun to entertain an action 
I In respect of thorn, & will, upon 
, iriotiou, sot HKldo tho writ of Huintuonu 
& statement of eJaho in sm h an action. 

I — Dillon v. HAi.rourt (1887), 20 

I L. R. Ir. 600.— IR. 

, PART VI. SECT. 3. SUB-SECT. 1. 

I 1437 1. General rate.]— S apibo v. 

1 Leader Pubusiiino Co.. [1926] 3 
D. L. K. 68; [1926] 2 W. W. R. 268 ; 

I 20 .Saak. L. B. 449^AN. 



Omm l44te-lMak. EmuaR ahd Ehrke! Dutest Supplement. 


believed them io be true ; — Held : (1) the 
publications to S, & B. were made upon 
privileged occasions, but tbe publioatioii to 
the pltf/s wife was not upon a privileged 
occasion ; (2) in the circumstances relating 
to the publications to S. & to B. & to pltf.’s 
wif'e there was evidence of malice which ought 
to bo left to a jury. — W att v , Losusdon, 
[1930] 1 K. B. 130 ; 98 L. J. K. B. 711 ; 142 
L, T. 4 j 46 T. L. R. 619 ; 73 Sol. Jo. 644, 
0. A. 

1455* Add, Annotation : — Ab to (2) CoBsd. Watt v» 

Longsdon (1929), 98 L. J. K. B. 711. 

1457a. .] — Watt v, Longsdon, No. 

1446a, ante, 

1460. Add, Annotation : — Ab to (3) Consd. Minter 
V, Priest, [1930] A. C. 668. 

1466a. ,] — Watt v. Longsdon, No. 

1 446a, ante. 

1466b. .] — In an action for defamation 

it is for the judge So not for the jury to decide 
whether an occasion is privileged or not, & 
the question of express malice, which destroys 
the privilege, if it is qualified privile^, ought 
to be put to the jury only after the judge ha« 
ruled that the occasion is privileged.— 
Mintbr V. Priest, [1936] A. 0. 658 ; 99 
I.. J. K. B. 391 ; 143 L. T. 67 ; 46 T. L. B. 
301 ; 74 Sol. Jo. 200, H. L. 

Annotation Retd, irarris v. Hants (1930), 47 T. L. H. 15. 

1486. Add. Annotation Consd. Oshom v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 22(i. 

I486* Add. Annotation : — ^Apld. Osborn v. Boulter 
(Thomas) So Son, [1930] 2 K. B. 220. 

14S7. Add. Annota/Hon : — Consd. Osborn v. Boulter 
(Thomas) So Son, [1930] 2 K. B. 226. 

1489. Add. Annotatione — Aa (4) A]rtd. Wattv. 

Longsdon (1929), 98 L. J. K. B. 711. Consd. 
Osborn v. Boulter (Thomas) So Son, []930| 
2 K. B. 226. 

1500. Add. Annotation : — Consd. Watt v. Tiongsdon 
(1929), 98 L. J. K. B. 711. 

1520. Add. AnnotaHon : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1521. Add. Annotations : — Consd. Watt v. Longs- 
don (1929), 98 L. J. K. B. 711. Refd. Hardie 
& Lane v. (Tiilton (1927), 96 L. J. K. B. 1040 ; 
ToUey v. Fry J. S, & Sone, Ltd. (1929), 46 
T. L. R. 108. 


1526. Add. Annotation: — ^Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 

1589. Add. Annotation : — Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1545. Add. Annotations : — Consd. Minter v. Priest, 
[1929] 1 K. B. 656 ; Watti;. Longsdon (1929), 
98 L. J. K. B. 711. 

1650* Add. Annotation: — As to (1) Apld* Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

1579. Add. Annotations : — Consd. Minter v. Priest, 
[1930] A. C. 668. Refd. More v. Weaver, 
[1928] 2 K. B. 620. 

1579a. .]- — Communications passing 

between a solr. So his client, on the subject 
upon which tbe client has retained the solr., 
So which are relevant to that matter, are 
absolutely privileged. — ^Mobe v. Weaver, 
[1028] 2 K. B. 620 ; 140 L. T. 16 ; 44T.L.R. 
710; 72 So. Jo. 666, 0. A. 

Annotation : — Consd. Minter r. Priest, U929] 1 K. B. Gfi5, 

1592. Add. Annotation: — Generally, Refd. Collins 
V. Whiteway, [1927] 2 K. B. 378. 

1594a. Regarding soUeltor employed by 

body.j — Lawrence v. Hall (1928), 72 Sol. 

1596a. Communication to clerk to Justices — Objec- 
tion to grant of moneylender’s licence.] — 

A letter written to a justices’ clerk in 
response to a public notice of an application 
to the justices for a certificate for a money- 
lender’s licence is not absolutely privileged 
in a libel action by the moneylender against 
the writer of the letter, but the occasion on 
which such a letter is sent is a privileged 
occasion, So plif., in order to succeed, must 
prove malice on the part of deft. — ^V bal v. 
Heard (1930), 46 T. L. R. 448. 

1608. Add. Annotations: — As fo (1) Refd. Tolley 
V. Fry J. S. So Sons (1929), 40 T. L. R. 108; 
Minter v. Priest, [1930] A. 0. 668. Generally, 
Consd. Watt v. Longsdon (1929), 98 L. J. K. B. 
711. 

1616. Add. Annotation: — As io (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

1626. Add. Annotation : — Consd. Watt v. Longsdon 
(1920), 98 L. J. K. B.7U. 

1638b. .] — Thomas Withers & Sons, 

Ltd. V. Samuel Withers So Co., Ltd. (1926), 
44 R. P. C. 19. 


PART VI. SECT. 3. SUB-SECT. 3.— 
A. (*). 

1600 vUi. .] — The underljinB 

priiioiple on which ia founded pro- 
tection for a ooxnniAudoation otherwific 
actlonahlu as dofaiimtory. 1 m " tiu) 
common convemienco Sc weUarc 
Moetoty.” Tho coinxnuuioation 1» only 

g rotooted whra it Is fairly wurraiutou 
y some reasonable ocrasion or 
exigency, & when made in dfsoharge 
of some public or private duty nneh ns 
would be recofousod by itoople uf 
ordinary Intelligonco Sc moral nrijiciples, 
or is fairly made in tho Icfirltiiimte 
defenou of a poi'son's own interests. 
It la not suffleient that tho peraon 
making tho statement believes, honosUy 
So not without somo ground, that the 
duty or tntoiost exists. There must, 
in fact, be such a duty or Interest 
as, under all the dremnstanoos, 
warrants tho coramtinloaUun. — H aua 
V. MiTCHKix, 11928] 2 D. L. It. 9T ; 
11928] 8. G. It. 125.— GAN. 

PART VI, SECT. 8. SUB-SECT. 3.— 
A. (t) V. 

1660 vl. .1-^ KiJbiiNHANS e. 


IJSMAK, 11929] App, 1). 121.- S. AF. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. (o) vil. 

1680 iii. .]— A solr.. In 

corresponding with third parties. Is in 
no better poalUou than his olient. He 
is not free to write evorythli^ his 
client may auggest or state. He is 
bound to exclude from his letter any- 
thing defamatory that is not relevant 
to the occasion. — ^M'Kbocih v. 0*Brikn 
Moran, [1927] I. It. 348.— IR. 

PART VI. SECT. 3, SUB-SECT. 3.— 
A. (c) ix. 

el. - — By tnetnber.l — A com- 
mnnicatton mode to a city council by 
a member thereof while tho subjoct 
of tho policing of the cltv was being 
dlbcussod at a uioetlug of the oouncu 
held. In an ootiou for slander, t.o have 
liocn made on a privileged occasion. 
Epwarus V. GFattmann, J19281 3 

D. L. It. 187 ; 11928] 2 W. W. It. 713. 
CAN. 

PART VI. SECT. 3, SUB-SECT. S.~ 
A. (0) xU. 

o I. '.1 — ^A mibUo polittoal meeting 
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is not a prlvUsged occasion. — B urxau 
V. Camtbku., [1928] 3 D. L. It. 907 ; 
[19281 2 W. W. R. 535,— CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (0) xlv. 

«1. Statement me to miniakr'a eenimt 
— By one church oSSee holder to another 
— Occasion uriv^eA] — Kmapf v . 
McLeod, [19^] 2 D. L. R. 1083 ; 58 
O. L. R. M5.->4;AN. 


PART VI. SECT. 3, SUB-SECT. 8.— B. 

1631 vL — — .1— To clotha an oooa- 
Sion with privilege on tbe ground of 
oouunon Interest* the common Intexest 
must be in tho anbjeot'oxmtter of 
the commnnioatlon complained of. — 
SAPino «. Laamas PuEuamMo Oow 
[1926}.3D.L*R.68; U92S12W.W. R. 
268 : 20 Sask. L. R. 449.— CAN* 

tm. StatemmtenflectimsoH mi u tmer y 
eppealim/ tar fundo — 2'e oemmitlee 
fomcdlc aid HAXiram v. 

woxammairPeaon, riSSIl S* C. 740. — 
SCOT* 



V<d.ZXm-LiMaa« 


QHnlMi^IMah 


1642* Add. AnvfoiaUon : — RAid* Watt v. Ixxi^don 
(1»29), 98 L. J. K. B. 711. 

1689. Add. AnHoUtHon : — to (l) R«f<|. Mac- 
kenede-Keimedy v. Air Council, fl927] 2 
£. B. 517. 

1735. Add. Annofatioii : — Retd. Broonip r. Atrar 
(1928), 138 L. T. t598. 

1739. Add. Annotation : — As to (1) Apld. Burton t>. 
Board, [1920] 1 K. B. 301, 

1744. Add. Annotation : — Mentd. Nadan v. II., 
[1926] A. 0. 482. 

1847a. .]~IJavard v. Corbeit (18(M)), 

15 T. L. K. 222, C. A. 

1849a. Right to give parUetilars — Although no plea 
of Justlfloatlon.] — ^Wbere deft, in an action for 
libel pleads that the words complained of art' 
fair comment, made in good faith ^ without 
malice, on matters of public intei-est, he is 
entitled to give particulars of the facts upon 
which he hosed his comments, although thost' 
facts are defamatory of pltf. & thei'e is no 


plea of justification. — Burton «. Board, 
[1929] 1 K. B. 301 ; 98 L. J. K, B. 105 ; 140 
L. T. 289. C. A. 

1854a. Indemnity- -ds plea of justllleation — 

Separate trial of iasae as to indemnity.]— In 

a libel action dcfts. pleaded justification, & 
that pltf. had, in return for payment, under- 
taken in writing to indomnify them against 
any actions for libel. Pltf., in his reply, 
disputed his signature, A; said that he was not 
bound by the alleged undei'taking^. Pltf, 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried stparat+'ly before the other 
issues : —Held : when pltf! asked for an order 
that one issue should be disposed of before 
the trial f>f the other issues, the order should 
be made only when then^ wert' spi-eial cii*- 
cunistanees justifying it, ic as there wore 
none in the present, ease, the order must be 
refused.— BorroMi.KY r. lluus'r At BL^CKErr, 
Lti>. At llotTSTON (tU2H), 41 T. Jj. It. 151, (\ A. 


Part VII. — Malice, 


1868. Add. Annotations : — Consd. Watt v l/ongsdon 
(1929), 98 L. J. K. B. 711; Minter r. 
Priest, [1930] A. C. 558. Refd. Cassidy r. 
Daily Min*or Newspapers, [1929] 2 K. B. 
331 ; Tolley v. Fry J. S. & Sons (1929), 46 
T, L. It. 108. 

1910a. Accusation of Incompetence — Whether 


proof of competence In other transaetlona 
admissible.] -Brink r. BAZALUK'rrE (1849), 3 
Exch. 692; 18 h, .1. Ex. 348 ; 154 E. K. 
3024. 

1943a. - .] jMintkh i;. IMukmt, No. 

1 1601), ante. 

1948a. — .] When* deft, establishes a 


PART VI. SECT. 8, SUB>SECT. 3. -U. 

1640 *IL Hbnn V. SwiTH 

(1012), 11 E. L. R, 1 ; 0 II. L. R. 18. 

CAN. 


PART VI. SECT. 3, SUB-SECT, 4.— 
B. (b). 

an. PtMicly heard before a Court oj 
JvHticr — Libel tSr Slander Art, R. S. O. 
1914. )~ CowiK V. Robinson, (1928J 
3 D. L. 11. 77G ; 62 O. L. R, 351.- CAN. 

PART Vr. SECT. 3, SUB-SECT. 4.— 
B. (c). 

BO. Pulilieaiion of erhilat- Prim- 
I— Butler v. Saskatoon Stah- 
Phcfnix, Ltd. (.Saak,), 11920] 3 

W. W. R. 672.— CAN. 


PART VI. SECT. 8, SUB-SECT. 4.— 
B. (d). 

ap. Under TAM dt Slander Art .] — 
Hansen o. Nuoobt Pubushebs, Ltd., 
11927) 4 D. L. R, 791 ; 61 O. L. R. 
239.— CAN. 


aq. .V-Sjentinel-Rkview Co. v. 

Robinson, flo27J 4 D. L. K. 232 ; 61 
O. L. R. 62.— CAN. 


PART VI, SECT. 8, SUB-SECT. 4.— 
B. (0) I. 

167S U. .] — Huomsa «. Suk 

PuBUfimwo Co. (1925), 35 B. C. R. 
422.— CAN, 

part VL SECT. 3, SUB-SECT. 4.— 
B. (0] 11. 

1698 I. Report of judgment 

olonr.J— D ttnoan r. Asbooiated Scot- 
tish Newstapebs, Ltd., 11929} S. C. 
(a. of Seas.) 14.— SOOT. 

tat. Report Of erronetms (roaaZoiion by 
intetpreter.y—Applt. eo., havtog nub- 
Ushea a statement alleged to nave 
bMn mode by resp., wUp was Oom- 
mlnioiier of Police in Western Samoa, 
that the attempted anest of a oertaln 
native was a mistake, was sooeessfolly 
sued by the latter for libel in tbe Hli^ 


Ct. of Western Samoa On uppea] . 
Udd : the report, l>elng a mpoH fn 
EuitIIhIi Tiurportmir to sot out wbut 
resp. rtaJd In EiBrUsh, was libellous 
noiwlthMtiitidlDg that it may bo a true 
loport of wbat tlio Interpr^r Raid In 
Hamoftn. Hamoan (Guardian Js’kwk- 
PirKH A' PRINTINU (V>. V. MiCAHI'IIY, 
ll0.i0J N. Z. L. R. 59.3. N.Z. 


PART VI. SECT. 4, SUB-SECT. 2. 

1738 li. 'Tbe ” willed up 

plea ” to an action for libel is a plea of 
fair eouunont only, A whom thoro ia no 
plea of jufitUloutlou, evJdeneo i« not 
adxnlfiHlblo to prove the truth of de- 
famatory olleiTationR of fact., Sc the 
defence of fair eonmiout is no answer 
to wich aliogatlorift. “Leech v. J^EADiut 
PmusniNa Co., Ltd., [1926] 2 I>. L. H. 
28 ; (1926) 1 W. W. H. 073 ; 2t) Sask. 
L. R. 337.— CAN. 

1788 Hi. S.P. Baunxs e. Sykes 
(M an.), (19261 3 W. W. R. 476. -CAN. 

1738 Iv, - -.) - In an action for 
libel, under tbe '* rolled up plea *' doft. 
has the right, without pleading 
juHtlflcatiou, to adduce evidence to 
establish the truth of allegations of 
fact upon whloh comment Is based, 
as distinguished from eaomment itsoLf. - 
Bovs r. Star Pro. 3c 1*I7 b. <Jo„ 11027) 
3 D. L. R. 847 ; 6(1 0. L. il. 502.- CAN. 


I 


PART VI. SECT. 4, SUB-SECT. 6. 

1848 1. *' RoTUd up plea ” -Plea of 
favr comment not juatifiealion.l—liViKdi 
V. Leader PunuamNo Co., Ltd.. No. 
1738 il, onfe.— CAN. 

1848 ii. SJP Barnes v Sykeb 
(M an.). No. 1738 lU, antr.— CAN. 

at. .] — Where the defence of i 

fair comment is pleaded the commentM I 
must be warranted by the fuofe stated 
in the writing oomplaim'xl of, in the | 
sense that the facts mast afford a 
nsasonabie foundation for the com- , 
meats, £c it Is not h^illmate for 
defender, by the avemtenl of new ' 
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fa<*ts 111 his ilofoneoa, to extend the 
limits of InuiUry. - Wheatiajv t;. An- 
derson & MILPEB, [1927] H. O. 133. — 
SCOT. 

PART VI. SECT. 6. 

Bv. No libel —Jnnuendoee covered .} — 
Daly w. Irish '1'ransport He General 
W oitKERS’ Union, (1026) 1. K. 118. — 
CAN. 

aw. linplied renueat to publith.} - J. 
was employed as a renortoi* by the pro- 
pnotoi-H of "The Mercury ,** a dally 
newspaper, Sc woh also employed by 
the uomiiiittoe of a trottJug uluh to 
lake notes of a private Inquiry hold by 
the HtewanlH into the running of pltf.^H 
horse. As a result of this inquiry, the 
stewards purported to disiiualuy a 
certain horse, Its owner Sc rldtT for 
throe months, but inasmneU os the 
owner was not stimtnoned to aiiawor 
the cliarge mode against him at the 
Inquiry, tlu) dlsquallncation was void. 
On the morning following tho InquiiT, 
tbe Ut>el complained of was published 
In Tho Mercury,” the material 
portion of wbicli rea<i : ” I'he stewards 
decided the charge was sustained, Sc 
dlsqualitiod tlio homi, owner. Sc ilder 
for three months." it was proved 
that doft/H. issued no Instructions to J. 
not to report infoniuitiou ho reooived 
ut such inquiries, but oU nihor press 
reprcisentatlvoH mere oxciuded . - Nitd: 
tbeie was sulDcient evi<lenf'e to justify 
the jury In r'oncinding that the libel 
had been published at del ts.’ implied 
niqUfSi. rATMOIlE 0 - Rcov ; ROON 0 . 
I’ATMURL, 22 'J’.vs. L. R. 7.5. AUS. 

PART VII. SECT. 2, SUB-SECT. 2. A. 

1876 xll. .J -DUNNBTf 0. NKL- 
gUN. [1026] H. C. 7C4. SCOT. 

PART VII. SECT. 2, SUB-SECT. 2.— 
B. (b). 

I i. Declining to give an 

.Aisdogy if* not evidence of malice. 
tUtdM 0. Mitchell (1927), 69 O. Ii. R. 
590. - CAN. 
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qualified privilege for a publication, & 
pltf. fails to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft, proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has hoard the evidence for 


deft. In the exercise of this discretion the 
position of deft, who has to adduce evidence 
upon other issues in the action should be 
considered. — ^M abb^ v. George Edwards 
(Dat.y’s Theatre), Ltd., [1928] 1 K. B. 269 ; 
96 L. J. K. B. 980; 138 L. T. 51; 43 
T. L. B. 809, C. A. 


Part VIII. — Damages and Costs. 


1988. Add, Annotations : — Consd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [19291 2 
K. B. 1 ; Tolley v. Fry J. S. & Sons (1929), 
46 T. L. 11. 108. Mentd. Williams v. Bar- 
ton, [1927] 2 Ch. 9. 

1989. Add. Annotations :■ — Refd. Thomson v. 
McNulty (1927), 71 Sol. Jo. 744; Cassidy 

Daily Mirror Newspapers, [1929] 2 K. B. 

1992. Add. Annotation:- Refd. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
IC. B. 1. 

2020. Add. Annotation : — As to (2) Consd. Hobbs v. 
Tinling, Hobbs v. Nottingham Journal, [1929] 
2 N. B. 1. 

2037. Add. Annotation : — Expld. Hobbs v. Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
IC. B. 1. 

2041a. .] — Tn an action for libel pltf. 

sot out in his statement of claim the alleged 
libel, & in a separate paragraiih alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Dofts. did not plead justifica- 
tion or fair comment, but paid 20s. into ct. 
in respect of the alleged libel as sufTicient 
damages ; they made no payment into ct. in 
respect of the innuendo ; & they gave notice 
undp R. S. (\ Ord. 36, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidem'o that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to specific 
incidents not mentioned in the libel or in the 
particulars served under H. vS. C. Ord. 36, 
r. 37, it being suggested that he was a man 
of bad reputation. This line of cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intervened witli an intimation that 
they desired to find for the defts., which they 
then did without any summing up. On 


appeal : — Ileld : (1) the cross-examination 

was admissible as cross-examination to credit, 
but that if the incidents were denied by pltf. 
no further evidence could be called to rebut 
pltf.’s denials, & that the jury should have 
been told that while they were not bound 
to accept pith’s denials, those denials, though 
unaccepted, afforded no evidence that the 
incidents had taken place ; (2) the cross- 

examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect. — Hobbs v. Tinung, 
Hobbs v. Nottingham Journal, [1029] 2 
K. B. 1 ; 98 L. J. K. B. 421 ; 141 L. T. 121 ; 
45 T. L. K. 328 ; 73 Sol. Jo. 220, C. A. 

2045. Add. Annotation : — As to (1) Apprvd. Hobbs 
V. Tinling. Hobbs v. Nottingham Journal, 
11929] 2 K. B. 1. 

2174. Add. Annotation : — Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2180. Add. Annotation : — Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

2184. Add. Annotations : — Refd. Campbell v. Poliak, 
[1927] A. O. 732. Mentd. R. v. Minister of 
Health, JUx p. Yaffes [1930] 2 K. B. 98. 

2195. Add. Annotation: — As to (1) Refd. Marlin 
V. Benson, [1927] 1 K. B. 771. 

2198a. Consideration of all circumstances.] — 

Where an action for defamation is tiied by a 
Judge wiUi a jury, & pltf. recovers nominal 
damages only, the judge, in deciding whether 
there is “ good cause ” for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the case, both before & 
after the issue of the writ. The smallness of 
t he damages is only one element for cojisidera- 
tion. The judge must exercise a discretion 
independent of any view expressed by the 
jury on the question of costs. — Martin v. 
Benson, [1927] 1 K. B. 771 ; 96 L. J. K. B. 
40.5 ; 137 L. T. 183 ; 43 T. L. R. 247. 

2200. Add. Annotation: — Refd. Martin r. Benson, 
(1927 J 1 K. B. 771. 


PART VII. SECT. 2, SUB-SECT. 4.—/ 

1957 ii. .] CoLJ« V. Tji 

OPKRATIVJC PliABTlUtKItH FunKKA'UO 
oy AUSTIIALIA (N. K. W. Bu\i\cn) < 
Hudson (1927), 28 S. It. N. S. W. 62 
45 N. S. W. W. N. 33.~-AUS. 

PART VIII. SECT. 1. SUB-SECT. 2.- 
B. (a). 

BX. Conduct of both parties.] I‘ltj 
m oponlnff his oase to the jury, staUv 
that ho would be Batifc>t)ed with ai 
undertaking by deft, to publish a\ 
apology In thoii- nowspajicr, ic furtho 
Htaled that tho defamatory article 
t'omplalued of by hitn was false fron 
beginning to end. Deft . by hie eoimaol 
thbrouppn offered to give such m 
undertaking as asked for by pltf. Thii 
offer pltf. refused to aocept. Durlm 
the course of the trial, cross 


ex.aimua(ion was djicote<l to show the 
tnith of the article compliilui'd of, 
though I lie character of pltf. was not 
attacked In the hi tide. l*ltf. was 
awarded a venlict Sc tiamages wciv 
afasesHod at one farthing : Held: the 
jury nia> take into consideiutioii the 
conduct of both pailics. even up to 
the moment when it letuiuH its verdict. 

-Lkm\irk r. S!tf nil’s NKW.si*4PKtts, 
bill (1927), 28 S. K N, S. W. 161.— 


PART VIII. SECT. 1, SUB-SECT. 3.— C. 

2080 vl. .1 — Solomon v. 

Robinson & Co., Ltd. (1927), 48 
N. L. R. 125.— S. AF. 


PART VIII. SECT, 1, SUB-SECT. 4.— 
B. (b). 

2166 Iv. .1— In libel it is not 
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necessary to prove special damage, for 
the law presumes that some damage 
will flow in the ordinary course of 
things from the more invasion of pltf.’s 
rights, & the falsity of the imputation 
is presumed in favour of pltf. — 
Halls v. MrrcuKLL (1927), 59 O. L. K. 
590.— CAN. 


PART VIII. SECT. 2. SUB-SECT. 1. 

sy. Security for costs — Action against 
-..,_,-_,...“.J--^AimoLL V. National 
i’BGss, Ltd. (Man.), [1927] 3 W. W. K. 
683.— CAN. 


■*. .] — Babtman t?. 

Ukrainian Pcbushing Ck>. of Canada 
[19271 3 D. L. R. 478 : 11927] 2 

W. W. R. 308 ; 36 Bfan. L. R. 581. 
CAN. 



VoL XXXii.— Libel and Slander. Cases 2202— 2587a* 


.--Refd. Mariiu v. B<?iison, 2206. Add. A nnotati(nM Canipbcll i*. Pol- 

[1927] 1 K. B. 771. lak, [1927] A. O. 732 ; Mai-tin v. Benson, 

2203. Add. AnnoMion : — Refd. Maiiim v. Benson, [1927] 1 K. B. 771. 

[1927] 1 K. B. 771. 

2203a. .J — Martin v. Benson, No. 2201. Add. Annotation : — Consd. Martin v. Benson, 

2198a, ante. [1927] 1 K. B. 771. 


Part IX. — Injunction. 

2225. Add. AnnotaiioH : — Refd. Broome v. Agar 2267. Add. Ayinotaiion : — Mentd. Maclean v, 
(1928), 138 Jj. T. 698. i Workers’ Union, [1929] 1 Ch. 002. 

2263. Add. Annotation : — Retd, Tolley r. Fry J. S. I M 'dinaiion of Damagea. 

& Sons (1929), 40 T. L. It. 108. ' For “Sect. 3, ante” road “Sect. 1, Hiib- 

1 M'cl. 3, ante.” 


Part X. — Pleading, Practice and Evidence. 

2298a. - -. I llAiJ. c. Bryce (1S90), (> ' coii.solidaiioTi of the two actioriH. Whether 

T. L. K. 311, (\ I an onlt‘r lor eoiisohdatioii should bo made in 

1 atiy part icular case i.s in tlu* discretion of the 

2300a. Separate actions for same libel.] - i pulgt* or th(i inaHtor. lloiiwooi) v. States- 

Where two pltfs. bring two separate actions man Burusuinu (V). (1929), 98 L. J. K. B. 

against same defts. in respect of the same ' 450; 111 L. T. 51 ; 15 T. 1 j. U. 237 ; 73 

alleged libel, the ct. bas jurisdiction to order | Sol. Jo. 110, C’. A. 


Part XI.- Criminal Proceedings. 

2307. Add. Annotation : Generally. Refd. Mai fin 

r. Benson, [1927] I K. B. 771, 2488. Add. AnnotaiUm -Bbld, Jl. v. Brixton 

2441. Add. Annotation : Refd. Broome r. Agar Prison, A’a* yi. Shure, [1920] J K. B. 127. 

(1928), 138 L. T. 098. 


Part XII. — Slander of Title. 


2528a. .] —Crush v. Crush (1005), Yelv. 80 ; 

80 E. R. 55. 

2536a. Title need not be shown.] —Marvin v. May- 
nard (1595), Cro. Elbe. 419 ; 78 E. It. 001. 

2555a. .]— Nurse v. Pounford (1029), 

Het. 101 ; 124 E. 11. 421. 

2560a. .] — In slander of title for alleging that 

another liad a lease for one thousand years 
of pltf.’s land, it is no defence tliat such a 
lease was actually made, because deft, took 
upon himself the knowledge of the law. — 
Miij>may’s Case (1684), 1 Co. Kep. 175 a ; 
Jenk. 247 ; 70 E. K. 379 ; avb notn. Mud- 
may V. Standish, Cro. Eliz. 34 ; Moore, 
E. B. 144. 

Annotationa : — Refd. Kowc r. lloacli (1813), 1 M. & S. 304 : 

British Ry. & Traffio 6c Electric Co. v. C. ii. C. Co.. Ltd. & 


li. C. C.. 2 K. H. 200. Mentd. I’Offot’H, Lord, Ciusc 

(irm), 1 Ami. 260 : Jk(JrirB Case (1007), 7 Cn. Kop. 40 a ; 
('rohB w. FausU-iiciiioii (1008), Cro. .Jm*. 180, (;?olt& Clover e. 
(’ovcnlry & Llcliiiclcl, Bj>. (1012), IJoh. 140 ; Hartmr’s 
Cuw (1015), 11 Co. Rep. 23 u ; Uowol v. Hiimbay (1615), 
1 Browni. 179 ; Miller Manwarinfc (163.5), C'l-o. <;ar. 397 ; 
Halo V. Amijoi'Hl (1003), O’. Rayni. 82 : Foster v, Foster 
(1((61), 1 Ki-b. 319; CuTiiner Hhcldoo (1671). Vaiiffii. 
259 ; KiiiJth V. AMliton (1075), 1 (;«s. In Ch. 263 ; RaU-llffo'h 
CaKi (1720). 1 Wra. 267 ; fjoodtitio v. Rotto (1732), 2 
Hti.i 931 ; Narfftvii, t;. Reed (1745), 2 Stra. 1228 ; I>oe <1. 
Mllbura tJ. Sulkeld (1755), Wllles, 07.3 ; CJllTord v. TurnOl 
(:«45), U L. J. Ch. 390 ; Poover v. HohhoI (1801), 1 .John. 
& H..341 ; Pooler. Whitcomb (1862), 12 C. B. N. H. 770. 

2560b. .] — Millman v. Pratt (1824), 2 B. & 

C. 486 ; 3 Dow. & Ky. K. B. 728 ; 107 E. R. 
405. 

2582a. .] — Johnson v. Smith (1581), Moore, 

K. B. 187 ; 72 E. li. 522. 

2587a. .j — If one liath colour of title to land, 

an action of the case will not lie against him 


PART XI. SECT, i, SUB-SECT. 4.— A. (b). 

M. AdvotxUina force to effect gatcmmetUcU, induatrial, or etouomu change.] -R. «?. Wicm (Out.) (1920), 52 Can. 

Ctliu. Ces. 111. CAN. 
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for saying, I hare bei^r title to the land be in favour of granting. — SocifCXB ANomnCB 

tban you, thou^ his title be not so good as deb Manofactctbeb de Qlaobs v. Tilgh- 

the other’s title is.— A non. <1664), Sty. 414 ; man’s Patent Sand Blast Go. (1883), 

82 E. B. 823. 26 Ch. D. 1 ; 63 L. J. Oh. 1 ; 49 L. T. 461 ; 

2591a. .] — Where a trade circular is issued » Griffin’s Patent 

bond JUie an interim infunction will not be Cases [1884—86], 209, 0. A. 

granted to restrain it unless it is in violation AnnotatUms Apld. Household & Kosher t>. Palrburn & 
of some contract between pltf. deft., how-* Hail (1884), 51 L. T. 498. Mentd. National Phonograph 

ever much the balance of convenience may Australia, Ltd. v. Menok, fl91l] A. C. 336, P. C. • 


Part XIII. — Slander of Goods. 

2599. Add, Amvotation : — GencraXly, Mentd. Dominion Iron & Steel Co. v. Invemairn, [1927] W. N. 277. 


103S 



yia.PCXlL— CaawT Wto. 


LIEN. 


Part 11. — Legal or Possessory Lien Gen-erally, 


S. Add. AwiokUion : — ^Meatd. Jones v. Waring & 

GiUow. [1926] A. C. 670. 

21. Add, AtmciaHon : — Mrattf* Lowther v. Harris, 
[19273 1 K. B. 398. 

27a. .] — ^MuixiNifiR V. Flouence, No. 193, 

post, 

152. Add. Annotafions : — Refd. LiOijrther v. Harris, 
[1927] 1 K. B. 393. Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 £. B. 40. 

171. Add. Annotation: — Apld. Near lOast Itoliof 


V. King, Chawboiir A (\)., Titd., [10301 2 K. B. 

40. 

180. Add. Amioiation :--As to (8) Retd. Albomarlo 
Supply Co. V. Hind (1927), 43 T. L. R. 783. 
184. Add. Annotation : — Reid. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. li. 783. 

193. To the existing paragraph add as follows : - 
“ Distinetion between a pledge A a lion 
<liscussod.” 

208a. - .] i{(K.KH 80 N r. Kkid (1830), 1 Knapp, 

302 ; 12 E. 11. 357, 11. J.. 


Part ill. General Lien. 

242. Add. Annotation : — Cemsd. Near Fast Belief 256. ^idd. Annotation : Mentd. /tv City Kqiut 
V. King, Chasseur & Co., [1930] 2 K. B. 40. ablo Fire Insurance (^o., 119.30) 2 (ii. 293. 


Part IV. — Particular Lien 


321. Add. A7inot€dion : — Reid. Albemarle Supply 
Oo. V. Hind (1927), 43 T. L. R. 783. 

822. Add. Annotation : — Refd. Albemarle Supply 
Co. V. Hind (1927), 43 T. L. R. 788. 

322a. No authority to create lien.] — ^Pltfs. 

let throe taxicabs to B. on hire-purchase 


agrooments, whiuli provided that B. slxuuld 
not have authority to create a lien on tlio 
taxicabs in respect of repairs. Up to May 1 , 
1025, the cabs, with the consent of plus., 
liad been giiragcd at defts.’ garage, tk B. 
owed defts. the balance of a general account 
for garage rent, goods suppluid, A waaliing. 


PART I. 

■m. Origin of- Neceatniy for atalutory 
authorUy—Jn filear tt vnavtlnguoue 
languc^fe.\- A lieu in uot to bo cou- 
iildered to bu imposed without a plain 
declaxatlou of the luteutlon of tho 
L^slature to impose it, shown In 
clear & uuamblffuous language. — 
He Hardy, 11929) 1 D. L. R. 800 ; 
ajfg., 62 O. X.. R. 367.- -CAN. 


PART n. SECT. 9. SUB-SECT, 4. -A. 

178 1. Claiin of general lien — l^airer 
of tender — For anunmt of particular 
hen .] — ^Wbere tho holder of goods 
detains them for dlftercnt dalms, as 
to one of which he has a lien & the 
other not, the owner must tender the 
proper amount, unless the holder either 
expressly or by fair implication dte- 

S mses with it. — B ttvpaio Sc Lark 
URON Ry. Co. V. Gordon (1858), IG 
U. C. R. 283.— CAN. 


PART IV. SECT. 1. 

I i. Sale of building — Balance of 

proceeds after payment of mndry 
accovnU paid tnfo cowiA — KB1.I.Y 
Bros. & CJo. t>. Tourist Hotsd Oo. 
(4910), 16 O. W. R. 29 ; 20 O. L. R. 
287.— CAN. 

m 1, Merchant giving twisel to 

planter d: undertaktng to tupphf veeeO, 
for fUhery — FaOmre of merenant to 
enmm ewwl.)— Hdd : the 
pMuUar Uen upon the profits of the 
vessel ceased to attach.— v. 
(1861), 8 Nfld. L. R. >97.— 

NFUD. 

PART IV. «0T. 2, SUB4WCT. 1.— 

•• la). 

S15 i. Ocneral ruIe.h-An arttfloer's 
lien arises only when the work In 


I’ospeot of whioh the u1uuk(« aroBO has 
boon done by the order or at the 
request of tho owner or of some poiHou 
authorised by him. — F whkr v. Axrro- 
MOHILK FiNANOa C'O. OF AI’HTRAMA, 
Ltd. (1028), 41 C. L. 11. 107.- AUS. 


822a 1. Order given by Mrr*purchaaer 
— No authority w create Hen.] — Held: 
tho vendor was entitled to a return of 
the suhjoot-matter of the agreoment 
without pasnnent of tho cost of repairs 
ordered by the hlre*purehaser.— A lu- 
ANOB Finance Oo. & Standard 
Motors, I/ro. «. Simons Garaoe Sc 
Qooochap (1926), 36 B. C. R. 117.— 
CAN. 

322a ii. Hold.* the 

repairers hod not acquirod a Uen, in 
respect that the hirer's title exoludod 
the right to create a Uen. — ^L amonby v. 
Foolds, Ltd., (1928) S. 0. 89.— BOOT. 


832a hi. .)— Although In a 

hire-purchase agreement there may 
be a clause exprmsly negatlvliig any 
authority to create a Uen, it does not 
prevent a Uen arlsJug for repairs done 
to the subjeot-mattOT of the agree- 
ment. — ^Moybs V. Maonu.-* Motors, 
Ltd,. [1927] N, Z. L. R. 900.— N. 2. 


32aa hr. -] — Where on 

agreemcmt tor the oonditlonal sale of 
a motor oar oontainsd the following 
clause : *' We shall not at any time 
(that is, the buyer) suffer or permit any 
charge or Uen whether i>osHi‘Bb(»ry or 
ottierwtse to exist against said auto- 
mobile,'* it was held that this clause 
negatlTsd the Idea that the buyer could 
authorise the doing of repaira in such 
a way as to give the repairer a lion. — 
AUhXAMOK FnfANOB Oo. & j^'/ANDARD 
MOTOBH, JJTD. «. SnUONH, |1928] 3 
W.W.R. 821.-OAfl. 


ygga V. ^ artificer’s 


lion arlsou only whou tho work in 
iftspesot of wlUbU tlio oboxguh arose 
was done l)y tho order or at tho w^iuesti 
of tlio owner or sorrio person authorised 
by him. Wh«K» tho ownor of a motor 
car let It to another under a hiie- 
piirchaHO agreement, whlrh provld(Hl 
that repairs to the ear Should be mado 
by tho ownoi’s uomiuoe only, & tlio 
liinT euusod tho car t<» bo repaired by 
a porMou who wos not tho ownor^s 
nominee -7/ tfM ; the immon who 
repaired the oar was not entitled to a 
Uen for his ohargus as against tho 
owner. FiHREii v. AUTOMOBiLyi 
Finance Cd. of Aubfralia, Ltd., 
(1928J A. L, R. 363 ; (1928) V. L. R. 
406.- -AUS. 


822a vl. Left, sold an 

auto-truck, taking a Uen agreement to 
Moeore the balance of the purohase 
luriee. which was duly reglstew'd. Tho 
ownor liavlug an aecldent, brought 
tho truck to pltf., who made oxtouslve 
n»palrM, & hold tho truck for the 
cost of the repairs. On tliu truck 
t»«ing token for trial by an ostensible 
buyer, after tlio uwuoi' was in default 
under the lieu agrcjcmont, it was Ht'lsed 
by deft.’s balUff uridor the Uen ugroe- 
mont. In an /iction to n'covt'i the 
truck It was hold that pltf. was cntltlu<l 
to hold the car subject to his lien 
Held : whc»n» the vendor bud not 
taken iMMisession Sc whore tlicro had 
been no default up to tho time of repotr, 
tho purchaser had the right Sc duty 
to have the property repaired so as to 
give rise to a common law lien in favour 
of the person who did the work. 
GuKKViroif V, Meu'jiuir (1921), 29 
n. C. R. 394.— CAN. 

322a vil. - — Aoou/teeeene* >1 

vendor,}- A motor oar sold und( i a 
conditional sate agreement Sc lent b> 



Case) asSar— 464. English and Empibe Digest Supplement. 


cleaning, & repairing the cabs. Defts. had 
never been aware of the terms of the agree* 
ments between B. & pltfs. On May 1, 1925, 
pltfs. terminated the agreements, as B. was in 
arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 
had a lien for repairs. In an action for the 
delivery up of the cabs & damages for their 
detention : — JSeld : the lien - might attach 
notwithstanding the provision that B. should 
not have authority to create a lien, &, 
although defts. did not have continuous 
possession of the cabs, yet since, in letting 
B. take them out to ply for hire, they parted 
with possession without any intention to 


abandon the ri^t of lien, the action failed. 
— AT.PBMAB3ue Supply Go., Jjtd, v. Hind & 
Co., [1928] 1 K. B. 307; 97 L. J. K. B. 25; 
188 L. T. 102; 43 T. L. R. 783 ; 71 Sol. Jo. 
777, O. A. 

ATinotation : — Reid. Near East Relief v. King, Chasseur & 
Co., Ltd., [19301 2 K. B. 40. 

324. Add. Annotation : — ^Refd. Albemarle Supply 
Go. V. Hind (1927), 43 T. L. R. 662. 

332. Add. Annotation : — As to {1) Dlstd. Albemarle 
Supply Co. V. Hind (1927), 43 T. L. R. 662. 

371. Add. Annotation ; — ^Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 264. 


Part V. — Equitable Lien. 

424. Add. Annotations : — ^Mentd. Lever Bros., 454. Add. Annotations : — Refd. Royal Exchange 
Ltd. V. Bell (1930), 47 T. L. R. 47 ; Robert A. Assce. v. Hope, [1928] Ch. 179; Smith v. 

Munro & Co. v. Meyer, [1930] 2 K. B. 312. Wood (1928), 189 L. T. 260. 


the buyer to a frloud for hJe temporary 
UHO was damaged wliilo in the laiter’s 
possession & left by him with a 
inuchanio to be repaired. The agent 
of pltf., the vendor’s assignee, saw the 
car in the mechanic’s garage while it 
was yotunropaired &, without questloii- 
Ing the authority of the borrower of 
the car to order the repairs, which 
wore obviously necessary, sixilered It to 
remain there, merely asking the 
mechanic what the repairs would cost 
& how long It would take to make 
them, & reauestlng him to send In an 
account of his charges against the oar : 
— Held : tho agent had so conducted 
himself as to justify the mechanic in 
concluding that pltf. expected him to 
make tho repairs, &, therefore, what- 
ever was tho extent of the borrower’s 
authority to onlor them, pltf. could not 
bo heard to say that the mechanic 
had no authority to make them ; & 
tho luoohanic was, therefore, entitled 
to a Hen for the repairs.— Stermno 
Securitibb Cohpn., Ltd. v. Hickb 
Motok Co., Ltd., [1928] 4 I). L. R. 
165 ; [1028] 2 W. W. R. 74 ; 22 Sask. 
L. R. 607.- CAN. 

PART IV. SECT. 2, SUB-SECT. 1.— 0, 

m. Eeoad., 16 S. C. R. 104. 

so. ManvSaciurer of bricks — For 
(turner of wickyard.\ — Robkktb 
Bank of Toronto (1894), 25 O. R. 
194 ; 21 A. R. 029.— CAN. 

PART IV. SECT. 2, SUB>SECT. 4. 

sp. Wharflnaer .\ — It Is not necessary 
that the proprietor of a wharf or quay 
upon navigable waters, used for the 
loading Se tmloading of vessels, should 
have a warehouse or shed or other 
I'onveuicnoo for tlie storago of Mods 
&: protootiou thereof frtim tho weather ; 
& as suoh wharfinger he is entitled to 
a lion on goods unloaded at his wharf, 
for money duo to him for wharfog^^ — 
SILDB 0. BlOKPOlVD U879), 26 Ur. 512. — 
CAN. 

PART IV. SECT. 8. 

f i. Excessive seimre.] — A 

thresher cannot, under Threshers’ Lien 
Act, 57 Viot. o. 36, maintain a lien on 
grain for tho Idunshing of which ho has 
b^u paid, to recover the price of a subso- 
quent unpaid tlujeshhig. — Simpbon v. 
Oakeb (1902), 14 Man. L. R. 262 ; 23 
C. L. T. 54.— CAN. 

f ii. Hy assignee of Men.] — 

Vltf.’s grain on his farm was seized 
by dofts., purporting to bo assignees of 
C., who had threwod tho grain for 
pltf. & who was, as dofts. alleg^, 
ontltlod to a lieu on the grain under 


Thresh ors’ Lien Ordinance. At tho 
time of the seizure only $38.89 was 
owing by pltf. to C., 6c that sum was, 
by agreement between pltf. & C., 
not then payable. Tbo oUegod assign- 
ment to defts. was after this agree- 
ment. It was a general assignment 
of all earnings of a threshing maeliine 
used by C. in threshing pltf.’s grain : — 
Held: defts. had no legal right to 
make the entry 5c seizure ; &, defts.’ 
seizure being for $160. it was, at all 
events, for an exocssiv© amoimt, 6c 
Illegal.— Semple v. Sawykr-Masbey 
Co. (1910), 13 W. L. R. 428.— CAN. 

f ill. Damages claimed from 

threstur for delay.} — Deft, on Sept. 9 
agreed to thresh pltf.’s crop as soon as 
he finished other threshing. He 
finished the other tliresbing in Oct., 
but, except for a few hours on Dec. 21, 
he failed to thresh for pltfs. mitll May. 
Damages w’ere hold recoverable hy 

{ )ltfs., as being fairly supposed to have 
)een in contemplation of the parties, 
on several heads. When deft, finished 
threshing in May he seized under tho 
Threshing Lien Act : — Held : as pltfs.’ 
existing claims, being for damages 
as above 6c a claim for teams 
supplied whieh should have been 
supplied by deft., wore not in the 
nature of payment made on account 
of threshing, but in the nature of 
counterclaim, the seizure was lawful 
6c pltfs. could not claim damages for 
conversion. — F inlay'Son v. Bilzbr, 
[1921] 1 W. W. R. 882 ; 14 Bosk. L. R. 
169.— CAN. 


f iv. Thresher emplouee*s lien — On 
earnings of employer — Nature cE? extent 
of.] —Tho “olairu” which Thi-esher 
Rmployoob Act, R. S. S. 1920, c. 209, 
H. 3, fidves to a person employed on 
or about a tluvslung machine Is not a 
mere right to make a doiuaud but an 
actual charge on tho earnings of the 
machine, which takes effect as soon as 
tho wages are oaraod. Tho claim is 
restricted, however, to tho amotmt of 
wages earned with respect to threshing 
done for the portioular person in whose 
hands are the earnings against which 
tho claim is asserted. — Stkedsman v. 
CIIRUNIK, [1928] 2 w. W. R. 281.— 
QAN. 


k 1. Under Business Profits War 

Tax Act. 1916 (c. 11). s. 26^Necessity 
for regisiraiion ,} — Canadian Peebubss 
Jewelry Oo. « Royal Trust C3o. v. 
R, (1926), Q. R, 64 S. C. 574.— CAN. 


k ii. Priority over subsegtietU 

mortgage.] — Be Andrew MomsRWELL 
OP Canada, Ltd. (Ont.), (1927] 1 D. L. 
80 ; 8 O. B. R. 68.— CAk, 
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k lii. .] — Be McKenzie Co., 

[1928] 1 D. L. R. 336.— CAN. 

k iv. For sale tax — Special War 
Beveskue Act, 1922 — Effect of.] — R. v. 
.Tack Pine Lumber Co., Ltd. 6c 
Canadian Bank of Commerce, [1928] 
4 D. L. R. 976 ; [1928] 3 W. W. R. 
419.- CAN. 

k V. Effect of repeal of.] — 

Be WiLNKR, [1928] 2 D. L. R. 396.— 

CAN. 

m i. Enforcement — By sale 

— Requisites of valid sale .] — Gillib v, 
SOUNDINO Creek, [1927] 2 D. L. R. 
136; [1927] 1 W. W. R. 481 ; 22 Alta. 
L. R. 646.— -CAN. 

sa. For rates .] — Buhohbix v. Sydney 
Corpn., [1927] 1 D. L. Ii. 486 ; 59 
N. S. si 94,— CAN. 

•b. Under Rural Credits Act, C.A., 
1924 (c. 173).] — ^A rural credit society’s 
statutory lien under tho above Act 
binds growing crops 6c crops to bo 
grown, 6c takes priority over on 
execution which did not come into the 
sheriff’s hands until after the making 
of tho loan hy the society. — LoBB v. 
Rookwood Rural Credits Society. 
[1926] 2D. L. R,819; [1926] 2 W.W. R. 
1 : 35 Man. L. R. 499.— CAN. 

PART V. SECT. 3, SUB-SECT. 8.— A. 

d i. .] — Fletcher v. 

Clagoett, [1927] 3 D. L. R. 751 ; 
[1927] 2 W. W. R. 362 ; 21 Sask. L. K 
682.— CAN. 

d ii. .] — Aumann V. 

McKenzie, [1928] 3 W. W. R. 233.— 

CAN. 

PART V. SECT. 8, SUB-SECT. 8.— 
C. (a). 

488 iii. .] — Freeburo v. Fab- 

BiBRS’ Exchange Bankers, [1922] 1 
W. W. R. 846 ; 63 D. L. R. 142 ; 15 
Sask. L. R. 318.— CAN. 


PART V. SECT. 3, SUB-SECT. 20. 

1 (p. 273) 1. — - — Person hiring out 
team for logging operations — Driven by 
employee of contractor .] — ^Muller v. 
Shibley (1908), 8 W. L. R. 42 ; 13 
B. 0. R. 343.-^AN. 


1 (p. 273) ii. Person worMno tcUh 

his own team.] — Pltf. who had hauled 
polos with his own team under an 
agreement for payment at so much per 
lluoai.foot, & who did all the work 
himself except for some gratuitous 
help given him by his young son, held 
to have been, not a bare contractor, 
but a wage-earner entitled to a lieu 
under the woodmen’s lien for Wages 
Act, R. S. B. C. 1924. c. 270.— 



Xaom,— Itou Oases 457—483, 


457. Add, AnnoUition .-—Reid. Re Prevost, Lloyds 493. Add. AnnotaHon ;—Mentd. Be Wait, [1927] 
Bank, Ltd. v. Barclays Bank, Ltd., [1930] 1 Oh. 606. 

2 Ch. 38.3. 


ScmnDT V. iJrocKBY & Pbarsk, tl928] 
2 D. L. R. 928 ; [1928J I W. W. R. 913. 

—CAN. 

1 (p. 273) iU. Pcraon hauliit4j 

timber to place of shipmetU .] — Athens 
V, O’Brien. [19281 2 D. L. U. 731. - 

CAN. 

o (p. 273) I. .] — Hendsbek 

V, Sonora Timber Co., Ltd., [1928] 

1 D. L. R. 642 ; 69 N. S. R. 467.— 

CAN. 

p (p. 273) I. .] — Baxter 

Kennedy (1900), 36 N. B. R. 179. 

CAN. 

t (p. 273) i. " Oippo contractor.**] 

— Boyd &. Anderson t*. Soterior 
Spruce Ltd. (B. C.), [1927] 

2 W. W. R. 64.— CAN, 

b (p. 273) 1. .) — SUKEl'WAHIT »*. 

Deer Mountain Lumber Co. (1926), 
37 B. C. R. 418.— CAN. 

b (p. 273) ii. Married woman- - 

Engaged by hifjd>and to cook for crew 
of Tnen engaged to get lnird>er ,] — 
Patterson c. Bowmas'ier (1901), 37 
N. B. R. 4.- -CAN. 

b (p. 273) Hi. Not volunleer or 

lr€flpas«fr.] —R oddick v. (Irahaat. 
[1029] 1 D. L. R. 635 ; 60 N. S. IL 
2.67. -CAN. 

d (p. 273) i. Work for which wood- 
man’s lien attaches .] — Haolukd v. 
Derr (1927), 38 B. C. K. 435.— CAN. 

e (p. 273) i. Deals mann- 

faciured. lumber.]- Bax rmt r. Ken n ed v 
(1900), 36 N. B. K. 179. -CAN. 

aa (p. 273) i. FUing woodman’s lien — 
AjOHdavit — iSufflcie^icu.] — NkuiON i;. 
Person (B. C.), [1927] 3 W. W. R. 
161.— CAN. 

aa (p. 273) ii. - — Tt me for --Within 
statutory period Wlun peru>d bifftm.] 
— Hiianky V. Loulky (1909), H 

W. L R. 546. - CAN, 

aa (p. 273) iii. Statenunt of claim for 
uuiodman’s lien -Vou'cr of court to 
amend — As to locatum of lags.]-- 
Montreal Trust Co. v. Can. LuMUim 
Yards, Ltd., [1»2«] 2 I». L. R. 37 ; 
11U28J 1 W. W. Jl. 609 ; 39 B. C. II. 
326.— CAN. 

00 (p. 273) i. — .] - 

Arnoldi t’. (iouiN (1876), 22 Or. 314. - 

CAN. 

n (p. 27 4) i. - - KmpUryed at 

rate per himr.]—Dvr*}i r. s^kdziak 
0908), 17 Man. L. R. 484 ; 7 W. L. R. 
663.— CAN. 

b (p. 27 4) i. Workman for 

matenaluuin.] Allkn r. Barkihon 
(1908), 9 W. L. R. 198. CAN. 

d (p. 274) 1. Sub-contractor 

supplying material.] — Montjoy v. 
Reward School IliOTRirr Corpn. 
(1908), 10 W. L. R. 282.— can. 

d (p. 274) ii. Sub-eontrewtor .] — 

Keenan Bros., Ltd. v. I^anouun, 
11928) 2 D. L. R. 849 ; [19281 S. O. R. 
203: revw.sub nom. La.vodo.n v. Kino, 
32 O. W. N. 407.— CAN. 

bb (p. 274) i. .1 — Ross v. Gor- 
man (1908). 1 Alta. L. R. 616 ; 9 
W. L. R. 319.— CAN- 

bb (p. 274) ii. Installation of 

furnace.] — Malucit v. Kovak (1910), 
14 W. L. R. 327.- -CAN. 

bb [p. 274) ili. - — DewtUering mine 
in consul* ration of grant of option to 
imrchnse .] — Kohobuski v. Extension 
Min Co., [1929] 3 V. L. R. 379; 64 

U. L. H. 8.— CAN. 

qq (p. 274) i. .] — 

Beaver Lumber Co., Ltd. t>. Kobotky 
(Sask.), [1927) 1 W. W. R. 946.— CAN. 

qq (p. 274) U. 

HOCTWTBOM V. Sta^t (1902), 14 
L. R. 227 ; 22 C. L. T. 337.— 

CAN. 

iJB. 


qq (p. 274) lU. —.1 - 

ClTNNINOnAM V. HIOFT^SSOX, [19281 1 
n. L. R. 726 ; [1928] 1 W. W. R. If. ; 
22 Sank. L. R. 310.- CAN. 

qq (p. 271) iv. - .1 - 

Freedman r. Guarwtv Tiu'st Co., 
[19291 4 11. L. R. 32 ; 64 O. L. B. 200. 
—CAN. 

tt (p. 374) I. Work done 

fcith*' privity or cofwrBl.”]— M iohaelis 
r. Ryan Motors, [1923J 1 D. L. R. 
1186: 16 Saak. L. K. 362: [1923] 1 
W. W. R. 401.— CAN. 

bbb (p. 271) i. Sale of 

property before lien filed —Draft drawn 
OH vetulors for part of Makins 

V. Robinson (1884), 6 O. R. 1.- CAN, 

eee (p. 274) i. Sub-con- 

traetors claiming few work or matrnnl 
Contractor fully paid though unable 
to eoviidUc.] Goddard i'. Couiron 
(1884). 10 A. It. 1. -CAN. 

eee (p. 271) H. - - - - - -.] 

— Til VMS p. BRici'Kr.NiUDui; - Lund 
Lumber a Co vl Co, (1910), 13 S. C. R. 
69. -CAN. 

eee (p. 274) ill. .] 

--CVNADiAV KgUII'MEN'l A SltlTLY 
Co. V. BKU. a S( niEKEL (1913), 21 

W, L. R. 4 r. ; II 1). L. H. 820. CAN. 

eee (p. 274) iv. — School 

board.] Maliett r. Kovar (1910), 
14 W. L. R. 327. CAN. 

eee (p. 271) v. — - - J’erion 

entitled under agreement to purehasc .] 
Mont-iov V. Reward Scnooi. Disiiun 
CoupN. (1908), 10 W. L. R. 282. CAN. 

eee (p. 27 4) vi. t'hnrch 

crrciid for unincorporated congregation.] 
liOHIi V. I’EAEFENKOTH (1916), 31 
W. L. R. 197. CAN. 

eee (p. 271) vii. .tgrec- 

incnt made with husband of owntr.] 
JUXMrfi V. Huhn (Man.), (19291 4 
J». 1 j. R. 1061 : 2 A. W. B. 219. 
CAN, 

ooo (p. 274)1. .1 - Skouiuty 

Lumber Co. v. 4naka, [1027] 2 B. L. R. 
987 ; I J 9271 1 W. W. R. 976 ; 2l Soak. 
L. R, 469.— CAN. 

ooo (p. 274)11. — .] Jackson 

Water Supi’LI C<e v. Bakdei’K (1916), 

31 W. L. R. 161 ; 8 W. W. R. 468. - 
CAN. 

ooo (p. 271) iil. llight to 

abandon lien on pari.] .Si- arks A 
McKay i>. Loud, Dominion Lumber 
A Coal (’o. w. JiOKD, [19291 2 J>. L. R. 

32 , 63 O- L. R. .393. -CAN. 

mmmm i. Single contract 

— Single lien may be filed .] — CoUTU t>. 
James (B.O.), [1926) 2 W. W. R. 87.— 
CAN. 

mmmm 11. — - - Whether lien 
claim divisible.] - Bauu Sc Anderson 
V. I'EBOY & Oo. (1912), 21 W. L, R 
236.— CAN. 

mmmm ill. — .1 — Lee 

V. Hill (1909). 11 W. L. R. 61J. - CAN. 

nnnn 1. Homestead.] -IliciiKin 

Ca). V. Larkin, [1928] 4 D. L. R. 801 ; 
[1928J 3 W. W. R, 305.- CAN. 

nnon ii. Mining propertif- Ma 

terialH anciUaryto mining ojn rations.}— 
Tayixir Hardware, Ltd.p. Canadian 
Associated Gold Fikli*s. J,rD., (1929J 
.3 D. L. R. 700; 64 G. J.. J{. 94. 
CAN. 

h (p. 276) 1. .]— Fito* 

GERALD V. Apferley (Saak.), [1926] 3 
D. D. R. 734 ; [1926] 2 W. W. R. 689. 
—CAN. 

b (p. 275) II. .} -Beaver 

Lumber Co., l/ro. v. Curry (Saek.), 
(1926) 4 D. L. R. 619 ; [1926] 3 W. W. 
R. 404.— CAN. 

h (p. 276) Ui. Whether lien 

by gaU-^To purchaser wUhenU 

1041 


D. V. 


mi/ iVy. 1— Want Y v. Robins (1888), 
16 O. R. 474,— CAN. 

q (p. 276) 1. .} — Magurn v. 

Magurn (1883), 10 P, R. 670.— CAN. 
o (p. 276) I. .] — Russell 

V. Ontario Foundation 8r Engineer- 
ing Co.. [1926] 1 D. L. H. 760; 68 
O. L. H. 280.— CAN. 

aa (p. 276) i. .]— 

Irwin v. Bkymon (1887), 4 Man. L. R. 
10. CAN. 

aa (p. 276) Ii. - .1— 

Hall v. Hooo (1890), 20 O. R, 13.— 

CAN. 

aa (p. 275) UI. - - .] - 

Yokes Hardware Co. v. Grand 
Trunk Uy. ai. (1906), 12 O, L. R, 
344 ; 7 O. W. R. 637 ; 8 O. W. R. 24. - 
CAN. 

aa (p. 276) Iv. -- - — .] — 

Clarke r. Moore 8c Simpson (1908), 
8 W. L. U. 106 , 411 ; 1 AUa. L. R. 49. 
- -CAN. 

aa (p. 276) v. - - ~ -- - 

Smith r. Bkunhart (1909), 11 W. L. R. 
62.3. CAN. 

dd (p. 276) i. 

McAvity & SONS, Ltd. 

(B. C.). (19271 1 W. W. R. 243.— CAN. 

dd(p. 276) 11. - .] Briggs li. 

Lee (1880). 27 Ur. 461. CAN. 

dd (p. 276) 111. - FraciUm 

of day.] (’LAKKK r. Moore 8r Simt'Son 
( 1908). 8 W. L. H. 406, 411 ; 1 Alta. 
\a. U. 49. - CAN. 

dd (i». 276) Iv. - Work done 

after (jrpired For purpose of 

preserving lien.] -SiiRRunT «. MuCal- 
lum (1910), 12 VV. L. B. 637. CAN. 

dd (p. 276) V. -- - For 

purpose of making plant ejBMent.] - 
Whimstkr V. Crow’s Nest Pams Coal 
Co. (1910), 13 W. L. R. 021.— CAN. 

dd (p. 276) vi. — Completion of 
nmtrart What is.] Day v. Crown 
Grain Co. (1907), 39 S. C. R. 268.— 
CAN. 

a (p. 276) i. - .1 -Larsen v, 

Nkibon Sc Fort Shkpp.vrd Ry. Oo. 
(1895). 4 B. 0. R. 161. CAN. 

IT (p. 275) II. — - -.1- KNorr V. 

Cline & BEC’Kwrm (1896), 5 B. C. R, 
120. -CAN. 

IT (p. 276) 111. — Inclusion 

of claim for materials.} - -Weller t>. 
BiiuPE (1897), 6 B. O. R. 68.— CAN. 

It (p. 276) Iv. MisdescHp- 

turn of land— Application to amend 
made ex parte after time for filing claim 
expired.] —McDonald v. McKenzie 
( 1914), 29 W. L. R. 890 ; 7 W. W. R. 
604 ; 19 D. L. R. 418 ; 7 Alta. 436.— 
CAN. 

IT (p. 276) V. Made by 

openi. j—MoARTHim & Oo. v. Fagan, 
119281 2 D. L. R. 876 ; [1928] 2 W. W. R. 
6 ; 39 B. C. R. 654.— CAN. 

pr (p. 275) 1. .] — Monarch 

Lumber Co. v. Garrison (19I1), 18 

W. L. It. 686.— CAN. 

aaa (p. 275) 1. — - Effect of— 
Materiatman — What payments subse- 
guerUly made by oumer valid. ] - McBban 
v. Kinneab(I892}. 23 O. U. 313. -CAN. 

aaa (p. 276) li. - — In respext of 
more goods than delivered— flow far 
woWd.]-— R at Porfage Lumber Co., 
IjTD. V. Watson Sc Rogers (1912), 
17 B. 0. R. 489.- CAN. 

Iff (p. 275) 1. .1 — Baines v. 

Harman, [1927] 2 D. L. R. 743 ; 60 
O. L. R. 228.— CAN. 

dddd (p. 276) i. Not limited to 

price of materials supplied within Hx 
years of bepimv^ _o/jwHot^ 

l|926) 3 


GEUALi> V. A^wtutr (Sask. 
D. L. K. 734 ; [1926J 2 W, 

- CAN. 


7. H. 689. 
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553a. .]--Topham v. Oonstantinb (1829), 

Taml. 136 ; 48 B. K. 64. 

560. Add. AnnotcUion: — Refd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

598. Add. Annotation : — Aa to (2) Refd. Weld v. 


Petre (1928), 97 L. J. Oh. 899. 

Oil. Add. Annotation: — ^Mentd. Be StantOfii (F. 
A £.), [1929] 1 Oh. 180. 

615. Add. Annotation : — ^Mentd. Be Heevee, Beeves 
V. PawBon, [1928] Oh. 861. 


dddd (p. 275) ii. Anunmt pay- 

able by owner to contractor — Right of 
owner to dedmct damages for dday — ab 
amount to aaiiefy wages lien .] — MoBban 

V. Kinneab (1892), 28 O. R. 818. — 
CAN. 

dddd (p. 275) UI. .]— 

Lundy v. Hbndbbson (1908). 9 

W. L. R. 327.— CAN. 

dddd (p. 275) Iv. Contractor to 

receive hajf amount to be borrowed — 
Failure of owner to borrow on mortgage 
tyr to pay — Right of contractor to intered.] 
-^HuBST V. Downabd (1921), 64 

B. L. R. 279 ; 50 O. L. R. 36.— CAN. 

■a. Amount due from owner to con- 
tractor paid into court — Claims of lien- 
holder against contractor exceeding that 
sum-^-Owncr granted costs against con- 
trowtor — Right of owner to payment out 
of fund in orurt.] —PATTEN v. Laidlaw 
(1896), 26 O. R. 189. -CAN. 

•b. Rigtit of lien-holder — To pen 
unpaid purchase-money on land ajfi 
by lien — d* to add amount to lien.]- 
RirracuT Oo. v. Lajrkin, [19281 4 
R. L. It. 861 ; [1028J 3 W. W. R. 305. 
—CAN. 

■ 0 . Sale under Farm Implement Act- 
Statutory provisions not complied wUh — 
hfew lien note given marked ** renewal *' 
— Whether Act still applicoible .] — ^Plow- 
man Traotob Oo. V. Andrews, [1928 J 
1 D. L. R. 544 ; [19281 1 W. W. R. 329. 
—CAN. 

id. Mechanics* lAen Act, B. C. 1893, 
r. 23 — Whether applicable to Dominion 
railways .] — Larson v. Nbison & 
Port Sueppard Ry. Oo. (1896), 4 
B. O. R. 161.— CAN. 

■a. Workmen*8 lAens Acts, 1893 
1 896 - Construction appliaUion of .] — 
Pitt, Ltd. v. Glknbixj Town Oorpn., 
[192f 1 S. A. S. R. 601.— AUS. 

ur> Wages Protection <&• Contractors* 
Lien Acts — Who is a tvorker,] — The 
definition ol ** worker ’* In Wasrei Pro* 
tootlon Sc Contraotora' Liens Act, 1908, 
is not confined to persons onga^d in 
manual labour. — Lbyland Motors, 
Ltd. V. Napibr Harbour Board, 
[1930] N. Z. L. R. 113.— N.Z. 

|ji. ^ a contractor — 

Ardiitect .] — ^An arobltect who prepares 
tbe plans &: speolfioatlons for, S: 
super^aos tbe construction of a build- 
ing for an employer, performs “ work ” 
as a “ contractor ” within Wages 
I'roteotlon Sc Contractors' Lien Acts, 
1908 Sc 1914. — Brown t>. K. G. Laubiic, 
Ltd., [19301 N. Z. L. R. 28.— N.Z. 


Act, 1908, are not lost by tbe em- 
ployer’s bkpoy. — LETI.AND Motors, 
Ltd. V. Napier Harbour Board, 
[1930] N. Z. L. R. 113.— N.Z. 

PART V. SECT. 8, SUB-SECT. 21.— A. 
a. Rcoad., [1919] 3 W. W. R. 366. 

572 1. Right in egaUy.] — Bakbr 

V. Dbwet (186oX 15 Or. 668.— CAN. 

ak. Necessdv for interest in land .] — 
A vendor's lien cannot arise In favour 
of a vendor who has no Interest at all, 
i^l or equitable, in the land sold. 
The aUeged " squatters’ right " relied 
on herein as the foundation of sudh a 
lion was held not to have jsiven the 
" squatter any interest in the land. — 
RN r. Sanpobd, [1929] 3 D. L. R. 


laiT 2 \V. W. K. 33' ; 83 'S. L. R. 609. 


PART V. SECT. 3, SUB-SECT. 21.— 
B. (a) i. 

si. Land bought by severed parties.] — 
Boulton v. Giu.sspxe (1860), 8 Or. 
223.— CAN. 

PART V. SECT. 3, SUB-SECT. 21.— 
B. (a) il. 

sm. Payment of nwtigage as part of 
purchase price.} — HAMmroN Pro* 
viDENT Loan Sc Investment Oo. v. 
Smith (1888), 17 O. R. 1.— CAN. 

PART V. SECT. 4. 

t (p. 289) f. As against morigeite. 

— Thomson v. Harrison, [1927] 8 
D. L. R. 626 ; 60 O. L. R. 484.— CAN. 

dd i. .1 — Rogers Lumber Yards 

Ltd. V. Jacobs, [1924] 3 D. L. R. 814 ; 
[1924] 2 W. W. R. 1128 ; 21 Alta. L. R. 
66.-^ AN. 

dd il. .]— Manners v. Oaxn, 

[1927] 8 D. L. R. 1054 ; 60 O. L. K. 
644.— CAN. 

aa i. .] — Independent 

Lumber Co. ». Booz (1911), 16 W. L. R. 
816 : 4 Sask. L. R. 108.— CAN. 

aa 11. — -.] — Richards v. 

Chamberlain (1878), 26 Gr. 402. — 
CAN. 

aa Ui. Reinhart v. 

SHUIT (1888), 15 O. R. 326.— CAN. 

aa Iv. .1 — Kennedy v. 

Haddow (1800), 19 O. R. 240.— CAN. 

ee V. -.] — Cook v. Beirhaw 

(1893), 23 O. R. 645.— CAN. 

aa vl. .1 — McDonald v. 

Consolidated Gold Lake Co. (1902), 
40 N. S. R. 363.— CAN. 

fl 1. Value of property 

increased.] — National Trust Oo. v. 
Battell (1916), 83 W. L. R. 738 ; 9 
W. W. R. 1266.— CAN. 

d (p. 290) 1. .] — ^Tolley V. 

Guerin, [1926] 4 D. L. R. 625 ; [1926] 
S. O. R. 666.— CAN. 

d (p. 290) ii. .P-Bteven- 

soN V. Green, [1926] 2 D. L. R. 667 ; 
68 O. L. R. 646.— CAN. 

d (p. 290) ill. Abandon- 

ment of priority — What amounts to.y— 
Beaver Lumber Co., Ltd. t>. Curry 
^SMk.^im8j4_D^L^R. 619; [1026] 

d (p. 290) Iv. .J — Gooding 

V. Grookek, [1027] 1 D. L. R. 1072 ; 
60 O. L. R, 60.— CAN. 

k (p. 290) I. PriorUy of mort- 

gagee to ItenfcoWer.l— O’Brien v. 
McCoig, [1929] 1 D. L. R. 906 ; 63 
O. L. R. 361.— CAN. 

t (p. 290) 1. Over railway pro- 

perly,]— By 64 Viet. o. 11, s. 16, the 
Crovm was given a lien upon the rails, 
etc., of railways receiving financial aid 
from the Province, but such lien was 
only to take eftect in case the railway 
should cease to oi>erate. A railway 
ceased to operate &; a manager was 
appointed by 4 Geo. 5, o. 67, s. 1. 
Tnls sect, further provided that '* any 
excess of operating expenses over 
eeumtags shall booomo & be a first Urai 
or charge upon said railway Sc rolling 
stock of the oo. : — Held : the lien 
created by the 1891 Act had not 
ceased to exist on the passing of the 
1914 Act. but the lion creatM by the 
latter Aot had priority. — ^A.-G, of 
New Brunswick v. Oobbn (1989), 54 
N. B. R. 356.— CAN. 

*ISS^ 


(1915), 30 W. L. R. 918 ; 21 D. L. R. 
407.— CAN. 

sq.Z4m for wages — Under BuUders* 
St Workmen’s Act, 1908 — As qgaHnst 
eredtiors .] — Bbtbon v. Rosser Muni* 
oiPALmr (1909), 18 Man. L. R. 668. — 
CAN. 

PART V. SECT. 6, SUB-SBOT. 1. 


g (p. 891) I. 
I. RU 


- Sujjreme Court.}- 


Bbitibb Columbia Paper Manu* 
FAcrruRiKO Co., Ltd. (1892), 2 B. C. R. 
98.— CAN. 

g (p. 291) IL Oomiy court — 

Claim for personal order to paiy .] — 
Post v. Jones (1892), 2 B. O. R. 260. — 
CAN. 

g (p. 29y 111. .] — Freeze v. 

Carey, MoKay v. Carey (1907), 7 
W. L. R. 287 ; 1 Alta. L. R. 81.— CAN. 

, _ . . Master in chambers 

_ aside judgment of official 
referee — Dn failure of defendant to 
appear.] — Guest v. Linden (1912). 
21 O. W. R. 803 ; 3 O. W. N. 760 ; 1 
D. L. R. 908.— CAN. 

bb(p. 291)1. .y- 

Bank of Montreal v. Haffner (1884), 
10 A. R. 692.— CAN. 

d (p. 292) I. .]— 

Howlbtt Sc Bell v. Doran Sc Oal* 
LANT (1918). 24 W. L. R. 401: 4 

W. W. R. 674; 11 D. L. R. 372.— 
CAN. 

d (p. 292) Ii. .]— 

Bunting v. Belt. (1876), 23 Gr. 584. — 
CAN. 

d (p. 292) Ui. .]— 

Black v. wibbb (1906), 4 W. L. R. 
218.— CAN. 

d (p. 292) iv. 

McIveb V. Crown Point Mining Co. 
^1900), 19 P. R. 335 ; 21 0. L. T. 127.— 

d (p. 292) V. .] — 

Bagshaw V. Johnston (1001), 3 
O. L. R. 68 ; 22 C. L. T. 33.— CAN. 

d (p. 292) Vi. .]— 

Britibh Columbia Milxs, Timber Sc 
Trading Co. v. Hobrobin, Hbnshaw 
Sc Senkler (1907), 12 B. C. R. 426. — 
CAN. 

s (p. 292) I. — ’ — — — — — ——.]—— 
Townslet V. Baldwin (1889), 18 
O. R. 403.— CAN. 

e (p. 292) U. .1— 

Nelson v. Brewster (1906), 7 Terr. 
L. R. 468 ; 3 W. L. R. 362.— CAN. 
e (p. 292) Ui. .y- 

IMPEBIAL BIJEVATOB CO. V. WELCH 
(1900), 4 W, L. R. 51 ; 16 Man. L. R. 
186.— ^AN. 

s (p. 292) iv. .1— 

Gidnsy V. Morgan (1910), 16 B. C. R. 
18. — CAN. 

e (p. 292) V. — .J— 

WBoriMAN V. Harvey (1910), 13 

W. L, R. 287.— CAN. 

o (p. 292) i. .] — 

OOOKE V. Mogroft, ri986] 1 W. W. R. 
827 ; 36 B. a R. 391— CAN. 

o(p. 898) ii. 

OBKIBTY V. MoKat (1906), 16 Man. 
Ii. R. 612 ; 2 W. L. R. SOS.— CAN. 

o(p. 292) UL .V— 

Hovendbn «. Bluson (1877), 24 Gr. 
448.— CAN . 

O (p. 292) iv* ■ ■ «1***** 

McPherson v. Gedgb (1883), 4 0. R. 
246.— GAN. 

o (p. 292) V, .J— 

V. Hooo (1890), 14 P. R. 46«— 
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VoL XXXn.— Lien. .Cases 660~7aL 

660. Add. Annotation: — ^Mentd, Be Walt, [1927} 761. Add. Annotation: — ^Refd. Cohen v. Boohe, 
1 Oh. 606. [1927J 1 K. B. 169. 


o(p. 292) W. .1— 

BiOKEKTOir V. Daxxn (1891). 20 O. K. 
192. 695.~€AN. 

o(p. 292) vil. .1— 

QAItDNKR V. OORMAM, BOSS V. OOHM^N 

(1908), 7 W. L. R. 680 ; 1 Alta. L. R. 
108.— CAN. 

o (p. 292) ♦la. .] 

— LBrasooK V. Ax>aic 8 (1908). 17 Man. 
L. R, 676.— CAN. 

o (p. 292) t*. .1— 

McSWBif 9. Bouok, [19211 8 W. W. R. 
267.— CAN. 

o (p. 292) X. .1— 

Rogers Lumber Oo. v. Qbay 6c 
Hosmbr (1913), 28 W. L. R. 920 ; 10 
D. L. R. 698 ; 4 W. W. R. 294.— CAN. 

0(p. 292) ri. ;; .1- 

iMBERiAi. Lumber Yards, Ltd. r. 
McManus, [19281 2 D. L. R. 1.50: 
[1928] 1 W. W. R. 409 ; 22 Saak. L. R. 
278.— CAN. 

r (p. 292) t. 

Howuebtt & Bell v. Doran & Qal- 
LANT (1918), 24 W. L. R. 401; 4 
W. W. R. 674 ; 11 D. L. R. 872.— CAN, 


r (p. 292) a. . 1 — 

Hall v. Pros (1880), ll P, R. 449.— 
CAN. 


r (p. 292) Ui. .]— 

OoBBAN Mfo. Ck>. V. Lake Si.mooe 
Hotel CJo. (1903), 23 O. L. T. 168 ; 
6 O. L. R. 447 ; 2 O. W. R. 48, 310.— 
CAN. 


a (p. 292) I. .1— 

Wagner v. O’Donnell (1891), 14 
P. R. 264.— CAN. 


a(p. 292) a. .]— 

Sherlock «. Powell (1890), 18 P. R. 
312.— CAN. 


a(p.292)ai. -.1 - 

Oilurs Supply Oo. ». Allan (ll)iO), 
15 B. C. R. 376.— CAN. 


00 (p. 292) i. In- 

(fTfSl.] — FiT7X>ERAU> V. APPERLET 

(Saak.), [19281 3 D. L. R. 784 ; [19261 
2 W. W. R. 089.— CAN. 


oc (p. 292) ii. .1 

— Beaver Lumber Oo.. Ltd. v. CmiRY 
(Saak.), 119261 4 D. L. R. 619 ; [19261 3 
W. W. 11. 404.— CAN. 

00 (p. 292) ill. Xatfire 


o/ar4ion.l— H utson v. Vatjubbs (1892), 
19 A. R. 164.— CAN. 


00 (p. 292) iv. Pay* 

.j*/U into court — HiffM of vwtrrialnMn 
to paument out.] — Brookpield Bros., 
Ltd. r. SnoPER (N. S.), [1929] 4 
D. L. Jl. 6.18.— CAN. 


11 (i>. 292) 1. KxJiaudion of 

lirn rnneti%rs—Ki{fht to peraonal judg- 
ment.) -A, W. Cassidy Co, v. 
HroKS (v^aak.), 11929] 2 D. L. R. 353." 
CAN. 


PART V. SECT. 7. SUB-SECT. 1.— 
A. (b) I. 

•w. By ciaim far rescission.] — Rs 
Mainland I’ourLANO Cement Oo., 
. L. 11. 742 : 38 B. C. B. 


[1927] 2 D 
417.— CAN. 


PART V. SECT, 7, SUB-SECT. 1.- 
B. (b) 1. 

sx. Waiver of mechanic’s lien cJUiiin-- 
Form of toaiver signed hy mistake, ] 
Palpbey V. Brown (1915), 3l W. L. R. 
635.— CAN. 


1043 




Cases 8— Ills. 


English and Ehpibe Digest Supplement. 


m 


LIMITATION OF ACTIONS. 

Part I. — The Statutes of Limitation Generally. 


8* Add. Annolaiion : — ^Refd. Hamett v, Fisher, 
[1027] A. 0. 678. 

15. Add. Annotations : — ^Apprvd. Bamdutt Ram- 
kissendass v. Sassoon F. D. & Co. (1929), 
98 L. J. P. 0. 68. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610; Ijvnn v. 
Bamber, [1980] 2 K. B. 72. 

16. Add. Citotions;— [1927] 1 K. B. 269; 136 
L. T. 7, C. A. ; affd. svb nom. Board of 
Trade o. Cayzer, Irvine & Co., [1927] A. C. 
610 ; 06 L. J. K. B. 872 ; 137 L. T. 419 ; 43 


T. L. B. 626; 71 Sol. Jo. 560; 17 Asp. 
M. L. C. 281 ; 32 Com. Cas. 351, H. L. 

Add. Annotations : — Consd. Bamdntt Bam- 
kissendass v. Sassoon E. D. & Co. (1929), 98 
L. J. P. C. 68. Mentd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416. 

28. Add. Annotation : — Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

31. Add. Annotation : — Refd. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 

36. Add. Annotation: — Refd. Weld v. Petre 

(1928), 97 L. J. Ch. 399. 


Part II. — Simple Contract Debts and Personal Actions 


56. A dd. Annotation : — Consd. Aylott v. West 
Ham Oorpn., [1927] 1 Ch. 30. 

57. Citation : — For “ 20 J. P. 99 ” read “ 90 
J P. 99.” 

59. Add. Annotations :■ — Dlstd. Aylott v. West Ham 
Corpn., [1927] 1 Ch. 30. Refd. Dennorley v. 
Prestwich U. D. C, (1929), 141 L. T. 602; 
Boyal Trust Co. v. A.-Q. for Alberta (1929), 
46 T. h. n. 26. 

65. Add. Citation .•■—[1927] 1 Ch. 30. 

Add. Annotations : — ^Refd. Donnerlcy v. Prost- 
wich U. I). C. (1929), 141 L. T. 002 ; Stevens 
V. Hampstead Borough Council, [1929] 2 
Ch. 239. 

73. Add. Annotation : — ^Refd. Mackenzie-Ken* 
nedy v. Air CouncU, [1927] 2 K. B. 517. 

77. Add. Amwtation Refd. Kc Mason (1928), 

97 L. .1. Ch. 321. 

78. Add. Annotations : — Consd. He Mason (1928), 
97 L. .1. Oh. 321, Refd. Wigg v. A.-Q. of 
Irish Free State (1927), 96 L. J. P. 0. 88. 
Mentd. Civilian War Claimants Assocn., Btd. 
V. B. (1930), 47 T. L. J?. 102. 

79. Add. Citations .—[1927] 1 K. B. 269 ; 136 

L. T. 7, C. A, ; affd. sub nom. Board of 
Trade v. Cayzer, Irvine & Co., [1927] A. O. 
610 ; 96 L. J. K. B, 872 ; 137 L. T. 419 ; 
43 T. L. R. 626 ; 71 Sol. Jo. 560 ; 17 Asp. 

M. L. C. 281 ; 32 Com. Cas. 361, H. L, 


Add. Annotations : — Refd. Bamdutt Bam 
kissendass v. Sassoon (£. D.) &; Co. (1929), 98 
L. J. P. 0. 68. Mentd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 T. L. 416. 

84, Add. Annotation : — Consd. Dennorley v. Prest- 
wich XJ. D. C. (1929), 141 L. T. 602. 

93. Add. Annotation : — Refd. Lowe v. Bentley 
(1928), 44 T. L. K. 388. 

1 94. Add. Annotation : — Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

111a. Claim to interest on loan— Claim to principal 
barred.] — Pltfs., as the exors. of N. who died 
in 1921, alleged that about Nov. 4, 1907, N. 
lent to deft, a sum of £1,600, the loan to bear 
interest at the rate of 6 per cent, per annumt 
& claimed in this action, the writ in which 
was issued on Nov. 1, 1928, payment of the 
loan with the interest thereon which accrued 
during the six years ending on Nov. 1, 1928. 
In spite of the fact that the recovery of the 
loan was barred by the Limitation Act, 1623, 
on June 30, 1926, that was to say, six years 
after June 30, 1920, the date when the last 
payment of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
ceeded with their claim for payment of so 
much of the interest as accrued between 
Nov. 1, 1922, & June 30, 1926, the date at 
which the claim for the principal was barred. 


FART I. SECT. 1. 

2 1. Natvre — Rule of procedure .] — H 
Is a settled principle that there Is nu 
vested right m procedure, statutes of 
Limitation cannot he oonsiden^d as 
anything olso than matters relating to 

fi rocodure ordinarily, such atatntos 

ave their operation from the date 
fixed in the statute 8c govern all 
matters brought before the ct. after 
the oommenooment of the onoration 
of the statute. — Khondkab Maham- 
MAD Saleh v. Ouandra KtxMiR 
Mukberji (1920). L L. R. 60 Calc. 
1117.— IND. 


PART 1. SECT. 2, SUB-SECT. 1. 


15 i. Submission to arbUraUon — 
Whdher defence of limitation erduded.] 
—In a reference to arbu. it is an implied 
term of the contract that the arbitrators 


must deoido the dispute aooordlng to 
the existing law of CM>ntraot, 8c that 


every defence which would have boon 
open in a ot. of law, including limita- 
tion, can bo raised unless that dofoneo 
has been excluded by agreement of 
the parties. — Ram Dutt Kamkis- 
SKNDABB a. Sassoon F. D. & Co. (1929), 
56 h. li. Ind, App. 128.— IND. 

PART II. SECT. 2, SUB-SECT. 1. 

47 iv, .1 — Pltf. sued to 

recover balance on account of advances 
made to deft, pursuant to a contract 
of hypotbeoation. The agreement pro- 
vide that the advanoos should be 
repaid on demand. Sc also provided fur 
repayment towards the cidvanoes by 
the sale prooeeds ot consignments of the 
goods h:npotheoated, 8c sent by deft, to 
pltf. in CnJoutta for sale : — Held .* the 
account was not a mutual open 8c 
current aooount, Sc Art. 59 of Limita- 
tion Ant (IX. of 1908) appUed.— Tka 
FXNANCSNa Sykdioatb. Ltx>. V. 
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Chandra Kamal Bszbobuah (1929), 
I. L, R. 50 Calc. 575.— IND. 


PART II. SECT. 2, SUB-SECT. 5,— B. 

b i. Highwav Tra^ Act, 1923 

(c. as, 43a, Si^ffect of.h^ 

GAKLINO V. ZiMBLARTE, [1927] 2 
U. L. R. 945 ; 60 O. L. R. 269.— CAN. 

PART II. SECT. 2, SUB-SECT. 7. 

•a. Note given under MunicipalUies 
Seed Grain Act — Failure to observe 
conditions of Act .] — Cabmiohael Rural 
M uNiriPAUTT V. Gilbebo, fl929] 1 
D. L. R. 124 ; [1928] 3 W. W. R. 454.— 
CAN. 

PART 11. SECT. 2, SUB-SECT. 2.— A. 

tb. Claim for injurious affecUon — 
WUhin Staiuie of Limitattons (Nova 
SeoUa), s. 2 (d).)— M ilucr v. R.. [1927] 
Exoh. a R. 52.— CAM. 



VoL XXXIX.— Limitation of Actions. Cases 111a— SSCa. 


on the footing that at each half-year during 
that period a cause of action accrued in 
respect of each half-year’s payment of 
int^st : — Held : the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to the 
principal, barred with it. — E ldkr v, North- 
COTT, [1930] 2 Ch. 422 ; 99 L, J. Ch. 648 ; 143 
L, T. 614. 

128. Add» Annotation : — Refd. Weld v, Petre (1928), 
97 L. J. Ch. 399. . , 

131a« Assault.] — To an action of assault & battery * 
a plea of no assault within six years, is bad ; 
for Stat. Limitations limits it to four years, 
& the statute must bo precisely, & not argu- 
mentatively pleaded. — B lackmore v. Tid- 
DERI.EY (1705), 2 Ld. Raym. 1099 ; 11 Mod. 
Rep. 38 ; 2 Salk. 423 ; C Mod. Rep. 240 ; 
88 E. R. 869. 

139a. Arbitration condition precedent.]— The 

Crown requistioned appets.* sliip under a 
charterparty, which provided that any 
dispute under the charter should be referred 
to arbn. under Arbn. Act, 1889 (c. 49), 
which concluded as follows : “ & it is further 
mutually agreed that such arbn. shall be a 
condition precedent to the commencement of 
any action at law.” In July, 1917, the sliip 
was lost, but appets. did not proceed to arbn. 
until Dec. 1923. The Crown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (c. 16): — Held: 
under the nrbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, & the 
claim was not barred. — B oard op Trade v. 
Oayzer, Irvine & Co., [1927] A. C. 610; 
96 L. J. K. B. 872 ; 137J..T.419; 43T.1..R. 
626 ; 71 Sol. Jo. 560 ; 17 Asp. M. L. C. 281 ; 
32 Com. Cas. 351, H. L.; affg. S. C. 
sub nom, C'ayzeh, Irvine tSc Co. v. Board 
2, [1027] J K. B. 269, C. A. I 

Jinwiutvinn •— Consd. llarrulutt ItumklssendasH r. Sotu^ooti ' 
(E. ]>.) Sc ( o. (192l»). 98 L. J. P. C. Meotd. ilytuau f. 
Uyniun, HukIioh r. JluRhcH (1928), 199 L. T. 410. 

143. Add. Annotation : Refd. I^vnii v. Baiiiher, 
[1930] 2 K. B. 72. 

182. Add. Annotation Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 111 L. T. 602. 

185. Add. Annotation : -Expld. lOlthT r. North- 
cott, [19.301 Ch. 422. 

188, zidd. Annotation : Mentd. He Fenton, Ejt u. 
Fenton Textile Assocn. (1930), 99 {*. J. (’h. 
358. 

193. Add. Annotation : — Mentd. Re Pinto Leite & 


Nephews, Ex p. Visconde Dos OUvaes, [1029] 
1 Ch. 221. 

206. Add. AnnotcUion: — As to (i) Apld. Re 
(1928), 97 L. J. Oh. 321. 

210. Add. Annotation : — Consd. Dennerley v. Prest- 
wich U. D. C. (1929), I4l L. T. 602. 

217. Add. Annotation : — Refd. Douglass v. Lloyds 
Bank (1029), 34 Com. Cas. 263. 

229. Add. Annotation : — Refd. Demiorley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

238. Add. Annotation : Mentd. Conquer v. Boot, 
[1928] 2 K. B. .336. 

260. Add. Ayinotation : Mentd. Conqin'r v. Boot, 
[192812 K. B. 336. 

254. .Idd. Annotations : Refd. Leglj r. I^egh 
(1930), 113 L. 3\ 151 ; Lvnu r. Buniber, 
[1930) 2 K. B. 72. 

266. Add. Citations: -[1927] 1 K. B. 102; 96 
L. J. K. B. 5.5, (\ A. ; ajfd., [1027 1 A. C. 573 ; 
96 L. J. K. B. 8.56 ; 137 L. T. 602 ; 91 J. P. 
175 ; 43 T. L. R. 567 ; 71 Sol. Jo. 470 ; 26 
L. a. R. 461, 11. lu 

Add. Antwiation Consd. De Froville v. Dill 
(1927), 96 1.. J. K. B. 1066. 

284. Add. Annotation : — Refd. llarnott v. Fisher, 
[1027] A. C. 573. 

315. Add. Annotation : Retd. (lotiliiTe v. 

Kdelsfon, 110301 2 K. B. 378. 

356a. Promise to pay directors* fees - By 

adoption of balance sheet Including fees.] 
Balance s!u‘(‘ts including fees due to directors, 
k> signt‘d by diri*ctoi’M pursuant to Cos. 
(Consolidation) Act, 1008 (c. 09), s. 113, are 
not acknowlodgincntH of tlioso fe<‘H witliiii 
Jjord ’renterden’s Act. 

After an order for th<* eonipulHory winding 
up of the CO. tlio a])])licant luii in a proof for 
11950 in respect of directors’ foes. Tho 
liquidator rejected the proof to tho extent 
of 11350, allowing only JL'OOO on the ground 
that fill directors’ foes which liad accrual duo 
nitu’e than six years 

winding-up order wercj barred by Stat. 
iJrnitaiirius. I'lio directtir’s fees duo to 
api>ci. api>c*ared fr<^m balance sbeuts duly 
signed by two directors Ac paased by tho co. 
Uj>on a summons tekoii out by tho applicant 
asking that tho decision of the liquidator 
rejecting ids i>roof to the extent of £350, 
might bo roversed, & tliat tiio proof might bo 
allowed in tho full sum of £960 ; —Held : 
(1) a board of directors, acting as a board, 
Ac passing a resolution adojiting a balance 
sheet which includes directors’ fees, does not 
bind the co. to pay those fees ; (2) a balance 
sheet BO adopted Ac signed by directors 


PART 11. SECT. 5, SUB-SECT. 1. 

134 vl, Undischarged bankrupt.', 

- Wbere a citKlltor, having obtained 
tho Ituivc of the Inaolvoncy euod an 
iuholvcnt in an ordinary civil ct. to 
recover a debt, tho adjudication being 
in force, the former waa not entitled 
In computing the period of limitation 
for the suit, to exclude the time during 
which the insolvency proceedings wore 
pending. — M achanjekri Ahmed e. K. 
Govinda Prabhu (1928). I. L. R. 61 
Mad. 862.—IND. 


PART II. SECT. 6, SUB-SECT. 2.— 
C. (a). 

147 i. Date of making .) — Where a 
promissory note is payable with interest 
on demand, Stat. Limitations begins 
to run from the date of the note. — 


IMPKKIAL BaKK of CANADA 1*. SiMPSON 

(Man.), I1927J 3 W. W. It. 600. -CAN. 

PART 11. SECT. 5, SUB-SECT. 2.— M. 

BS. Money repayable " as soon as 
possible ** — Time runs front fiale of 
ability to pai/.l— I nokubiiktskn v. 
Chrihtensbn, (19271 3 W. W. it. 136 ; 
37 Man. L. li. D3.-^AN. 


PART 11. SECT. 6, SUB-SECT. 2.— U. 

235 ii. Proviso for compensation 

by unit — Time does not run until death 
of employer .) — Uuntku v. 7 ’hompson, 
(19271 2 U. L. It. 340 ; CO O. Xi. ii. 
185.— CAN. 


PART IL SECT. 6. SUB-SECT. 3. -A. 

sf . Statute barred claim for dAimages- 
Property rendered useless by other 
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causes.] -TuitOKON v. (juJCiiEr, I1928J 
2 D. L. It. 273 ; affg., 40 guo. K. 13. 
453.— CAN. 

PART II. SECT. 6, SUB-SECT. 3.— B. 

q. .] — KjKIlit V. ATLANTIC) 

& Nortu-Wjcst Uy. Co. (1896), 25 
H. C. It. 197.— CAN. 

PART ir. SECT. 0. SUB-SECT, 2,— A, 

Sf. Action barnd by JJrfmgM Area 
Id lief Act, 1922,J— Wli.r.lAMH v. SaUT- 
NKK (Alta.), (1929J :j W. VV. U. 196.— 
CAN. 

PART 11. SECT. 8, SUB-SECT. 2. 
Ol. — — .1 — ClNDA SiNOB V. BhaO 




CaiM 868a—786a. Enousb abd Ehpibe Dias8T SUFP 1 .EMBNT. 


pursuant to Cos. (Consolida.tion) Aot, 1008 
(c. 69), s. 113, is not a written promise by the 
CO. or its agents to pay the directors’ fees.— 
Be Coliseum (Baiurow), Ijtd., [1930] 2 
Ch. 44 ; 99 L. J. Ch. 423 ; 143 L. T. 423. 

400a. Retrospective operation.] — ^Above 

Act came into operation on Jan. 1, 1829 : — 
Held : an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 
promise made before the passing of the Aot. — 
Towlbr V, Ohattebton (1829), 6 Bing. 268 ; 
L. & Welsh. 74 ; 3 Moo. & P. 619 ; 8 L. J. 
O. S. C. P. 30 ; 130 E. R. 1280. 

.*-~'Bzpld. Moon v. Dui'den (1848). 2 EZcli. 22. 


•tleft (1838). 8 Ad. k Bl. 884 : Bat»belor «. Mid* 
dleton (1848). 6 Ebtre, 78 ; K. «. CvoTPan (Inhabitants) 
(1849). 13 Jut. 1089 ; Leary v. Pattrick (I860), 14 Jw. 
932 ; ^Bensball v. Porter, [18281 2 E. B. 193. Hentd. 
The Alexander (1841), 1 Notee of Cases, 166. 

449. Add. AnnotaHon : — ^Refd. Be Coliseum 

(Barrow), Ltd., [1930] 2 Ch. 44. 

678. Add. Annotation : — ^Refd. Harnett v. Fisher, 
[1927] A. 0. 673. 

696. Add. Annotation : — Generally^ Mentd. Smith 
V. Wood (1928), 139 L. T. 260. 

746. Add. Annotation : — ^Mentd. Albemarle Supply 
Co. V. Hind, [1928] 1 K. B. 307. 


Part III. — Specialties 


768. Add. Annotations : — Consd. Dennerley v. 
Presiwich U. D. C. (1929), 14X L. T. 602. 
Retd. Royal Trust Co. v. A.-G. for Alberta 
(1929), 46 T. L. R. 25. 

766, Add. Annotation : — Refd. Dennerley v. Prest- 
wich V. D. C. (1929), 141 L. T. 602. 

757. Add. Annotations : — ^Dlstd* Dennerley v. 

Prestwich U. D. C. (1929), 141 L. T. 602. 
Refd. Weld v. Petre (1928), 97 L. J. Oh. 399. 
768. Add. Annotation : — Held. Dennerley v. Prest- 
wich U. D. 0. (1929), 141 L. T. 602. 

786a. In balance sheet.] — A balance sheet 

contained in an annual report sent by a 


CO. to its shareholder, &> filed with the 
registrar of companies, &> stating the total 
amount of the co.’s indebtedness under its 
debentures for principal & interest accrued 
thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment by the co. of its Uabilitv imder the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
s. 3. — Re Atlantic & Pacific Fibre 
Impobtinq &, Manupactubing Co., Bubn- 
ham (Viscount) v. Atlantic St Pacific 
Fibre Importing & Manupactubing Co., 
[1928] Ch. 836 ; 97 L. J. Ch. 369 ; 140 L. T. 
18; 44T. L. R. 702; 72 Sol. Jo. 698. 


PART 11. SECT. 8, SUB-SECT. 6.— A. 

409 vUi. .)— Phul SiNOU 

V, Bhojbaj (1927). I, L. U. 49 All. 801. 


409 tx. .] — In Older for a 

writing to be mifflolent to take a oaeo 
out of Slat. Llndtationa It must amoiuit 
either to an cxpretw piomise to pay tho 
debt or to a clear be unquallllod adinls- 
Hion of a stlll-Bubalsting liability from 
which an oxprese promiso to pay the 
debt wiU be implied by law. A oon- 
ditiozial promlHc will not miffico unlesa 
there be proof of the fulfilment of the 
oondltion. but, if euoh proof be offered, 
a promise either express or iuiplied 
wiu he converted into an absolute one, 
& as such will support a olabn alleging 


a promise to 
TuiSL. ri928: 
W. W. K. Ill 
CAN. 


pay on roquest. — R bed e. 
i] 4 D. L.K. 72; [iU2bl 2 
.5 : 22 Sask. L. II. 495.- 


409 X. .1 — ^MaoBain e. Mac- 

Bain. [1989] S. 0. (Ot. of Boss.) 213.-- 

SCOT. 


PART XI. SECT. 8. SUB-SECT. 6.-C. 

sh. Aeowini stated — Btfeot of uenerat 
acknowledomeHi .] — Whore a ohitha con- 
tained a serios of items of debt, all 
taken by deft, from pltf. with the dates 
of the loans mentioned therein, & in 
tho end bore the following indorse- 
ment ” Examined the acoount. It is 
correct ** : — Held : each item was a 
separate debt in Itself, Se the indorse- 


ment waa merely on acknowledgment 
of tho existing debt, giving a fresh start 
to limitation in respoot of such Items 
only as were not , at the date of Indorse- 
ment, barrod by limitation. — Dbokaj 
TEWARI V. INDRASAN TSWAKI (1929), 
I. L. B. 8 Pat. 706.— IND. 

PART II. SECT. 8, SUB-SECT. 6.— D. 

460 xl. (3HAPMAN V. 

PAumoN (Mon.), [1926] 4 D. L. li. 
690.— CAN. 


PART II. SECT. 8, SUB-SECT. 6.— 
E. (b). 

486 il. .] — He Warn Estate, 

[19271 4 D. L. R. 440; [19271 d 

W. W. R. 13S ; 37 Mon. L. ^ 96.— 
CAN. 


C. L. R. 91 ; 3 A. 1.. J. 102 ; [1029] 
Argus L. B. 204,— AUS./ 

PART II. SECT. 9, SUB-SECT. 

F. (d). 

1 1. — Where two persons who 

ore mutually indebted agree that the 
smaller acoount, although doubtfnl in 
some lespeotH, shall he acknowledged 
in full as part payment of a larger, 
but not fully ascertamed, amount 
owrlng by the person setting up the 
former aocoimt, such an arrangement, 
although made orally, interrupts the 
running of the Stat. of Limitations 
wdth respect to the balanoe of the 
larger account. — GurLBEirr v. Cim- 
MINOS (Man.), [19291 4 D. L. R. 705; 
3 W. W. R. 39.- CAN. 


PART II. SECT. 8, SUB-SECT. S.— N. 

•h. Uee of technical expression by 
layman.] — l>eft„ against whom i>ltf. 
olabued a total sum of £1,000 upon 
various causes of action, some well 
founded &. some not, gave pltf. a 
document in these words : ** In case 
of my becoming ))unkrupt Ac death 
1 owe you £1,000 for money lent " ; 
in law none of the oauses of action 
were money lent, although a layman 
might have so desoribod them : — 
Held f there was an absolute aoknow- 
ledgxuont suffleient to take the oauses 
of action out of the Stat. of Limita- 
tions. — Cohen v. Cohen (1989), 42 


PART II. SECT. 9. SUB-SECT. B.— A. 

740 it. .1 — ^When a creditor 

holds two promissory notes made b> 
the same debtor a payment made 
generally on account prevents Stat- 
Limitations from nummg as against 
the whole debt. The loot that after 
such payments equalled the amoimt 
due on one of the notes the orator 
handed it over to the debtor at the 
latter’s request after crediting to it all 
tho payments made up to that time 
cannot alter the character of the pay- 
ments as of tho date when each of 
them was made. — ^Woon v. BicaaMOND, 
[19881 3 W. W. E. 737.— CAN. 
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Vd« XXML— limitation ol Actions. Oases 619--0S6a. 


Part IV. — Money Charged Upon or Payable out of Land 
or Rent, or . Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


810. Add. Annoicdion : — Reid. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

834. Add, Annotation : — ^Mentd. I. H. Gomrs. v. 
Soc. for Belief of Widows & Orphans ol 
Medical Men, I. B. Oomrs. v. Medical Chari- 
table Soc. for West Biding of Yorkshire (1 026) , 
136 L. T. 60. 

848. Add, Annotation: — ^Refd. Purnell v. Boche, 
[1927] 2 Oh. 142. 

862. Add, Annotation : — Consd. Barrait v. Richard- 
son & Cresswell, [1930 J 1 K. B. 686. 

878. Add, Annotation : — ^Refd. Dennerley v. Prest- 
wich U. D, C. (1929), 141 L. T. 602. 

915, Add, Annotation: — As to (1) Reid. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

950. Add, Annotaiioyi : — ^Mentd. Elder v. North- 
cott, [1930] 2 Ch. 422. 

956a. .] — By an indenture of Ieas<" dated 

Feb. 9, 1909, the predecessor in title of pltf. 
demised certain premises to deft., R., for the 
term of ninety-nine years from Dec. 26, 1908, 
at a yearly rent of £6 6s., payable quarterly 
on the usual quarter days. B. covenanted 
for litmself & his assigns to pay the rent on 
the said days, &> it was provided that, if & 
when any part of the rent sJiould liave been 
legally demanded or not, it should be lawful 
for the lessor to re-enter ujion the premises. 
On Apr. 30, 1924, the term became vested in 
deft., (L Neither on Deo. 26, 1914, nor 
thereafter to the date of the writ, did either 
R. or C. iiay t(» pltf. the rent duo under the 
lease In an action by pltf. for possession 


of the premises, begun on Jan. 28, 1928 ; — 
Held: (1) although pitf.’s right to re-enter 
upon the premises first accrued to him in 
respect of the non-payment of rent on 
Dec. 26, 1914, his claim to possession was 
not barred by Real I’roperty Limitation 
Act, 1874 (c. 67), 8. 1, » Real I’roperty 
Limitation Act, 1833 (c. 27), s. 3. as not 
having been made within twelve yt'ars next 
after the time at which the right to inako 
such entry had first accrued, but his right to 
ro-onter accrued afresh in respect of each 
subsequent qufirter day whonoxer any part 
of the rent reserved under the lease was in 
aiToar for twenty-one days, & h<« was, there- 
fore, entitled to rely on the last non -payment 
of rent before writ issued or ouy previous 
non-payment up to twelve years before 
writ; (2) the case was governed by s. 3 of 
the Real Property IjixTiitation Act, 1888 
(c. 42), 8. 3, wliich provides that all actions 
for debt for rc'nt thoie mentioned shall bo 
commenced & sued within twenty years 
after the cause of such action, but not aiter, 
Ac not by Real Property Limitation Act, 
1833 (c. 27), s. 42, which provides that no 
aiToars of rent shall be recovered by any 
action but within six years next after the same 
shall have bc*come duo, & that, therefore, 
deft., C., would have to pay or timdcr to 
pltf. all, & not merely six years of, the arr(*ars 
of rent owing under tlio lease in order to 
defeat pltf.’s claim by reeoniw to Common 
Jjaw Procedure Act, 1862 (c. 76), s. 212, & 
to obtain relief under Huprome Ot. of .ludica- 
turo (Consolidation) Act, 1926 (e. 49), s. 46. — 


PART IV. SECT. 1, SUB-SECT. 1.— C. 

di. .1 — fee Lino (1908), 43 

N. S. R. 60 ; 6 S. L. R. 264.- CAN. 

q i. Uecelveranp order .\ — A re- 

oeivenblp order baaed on a judfrment 
does not become ineffective, whw the 
remedy on tbe Indgment becomes 
barred by Stat. LimJtaUona.— Wilkins 
v. Minkb (Alta.), [19271 1 I). L. R. 
286 ; [1926] 3 W. W. R. 778.— CAN. 

sj. How jvidoment kept alive — Be- 
vivor ,) — Where a judgment ia about to 
become barred by Stat. Ltmitationa, 
twelve years having nearly ran> it may 

. — .. — . f — ^ 


. -- _Qowliig 

execution to be issued thereon. Pltf.’s 
alternative is to resue on tbe Judgment. 
— SSCUBITT LUMBJBR OO., LTD. V. 
Koskik, [19241 1 W. W. R. 648.— €AN. 

PART IV. SECT. 1. SUB-SECT. 1.— E. 

S52 ii. .] — A debt under a 

covenant in a mtge. executed under 
seed Is a eoedidty debt, Sc the 
period of linUtatlcm appUoablo thereto 
is twelve yean. — Investors Mobt- 
QAOE Secuiutt CX>. V. McDonald Sc 
Henry, [19271 l W. W. R. 671 ; 21 
Saak. L. R. 409.— GAN. 

852 iii. In morioa^ not under 

eeal,] — ^An aoUkm on the personal 
covenant in nmttte,, which Is registered 
against land in Aibetta hut which is not 
under seal, is on action on a simple 
contract debt. Sc the period of llmtta- 
tlon applioabfe thereto la six yean. — 


HOOIRTE BKUiK D’JCNTBRI'RISBH iNPUS- 
TKIELLES IMMOBILUCRBS V. WEBSTER 

Sc Mill (Alta.) ; [1928J 1 V. L. U. 40.'> ; 
23 Alta. L. R. 129 ; [10271 3 W. W. R. 
817.— CAN. 

862 Iv. — ■ .1— M., by nitge. 

under seal Sc rogistored, mtgod. land In 
the province of Alberta to pltf., 6c sub- 
sequently, by tranjffer, not under seal, 
made pursuant to All>otta Land Titles 
Act. Sc rarlBtered transferred tbe land to 
B., who thereby became liable to pltf., 
under the covenant implied by virtue 
of H. 54 (1) of said Act, to pay the 
mtm^ money. More than six years, 
but loss than 12 yean, after registra- 
tion of the transfer or any payment 
on account or written acknowledgment 
of liability by B., pltf. sued B. lu 
Alberta for payment: — Held: B.'s 
liability to pltf. was not statute 
)>aiTed. The period of lliuJtatiou In 
Alberta for brmging action to recover 
money scoured by mtge. mado under 
Alberta Land Titles Act is 12 years. 
-Trusts Sc Guarantee Co., Ltd. 
V. Buxton. [1929] 3 D. L. n. 888 ; 
8. C. R. 629 : revag., [19281 4 I). L. U. 
784 ; 3 W. W. It. 206 ; 23 Alta. L. R. 
565.— CAN. 

852 V. ^.1— AsuiQ Husain 

«. Chatabbhuj Sc Ahmad-Ullah Khan 
(1927), I. L. R. 60 All. 328.— IND- 

sa. Pmeer of sale for arreare of inkreot 
under morigaot deed — Whether exfend- 
ing to rmtnpnmt of pnneipaLh- 
Joseph v. Joseph (1926), i. L. B. 6 
Ran. TTl.—WD. 
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al. firrwh of rondUUm %n nurrigagt 
t/wd.)- -A Hlmplu mtge., executed i»n 
May 1, 1900, for a term of three years, 
oontalnod a stipulation to the effect 
that, If tbe mtgor. transferred the 
mortgaged property, the nitgue. shotild 
bo at liberty to sue before the expiry 
of the term. On Mar. 8, 1911, the 
mtgor. stood surety for one A. lu the 
amount of R.'s 60 Sc hypothecated a 
small share in the property covered 
by the deed of ] 909. No actual notice 
of this transaction was given to the 
first mtgeo. A suit was filed on the 
mtge. of 1909, on Mar. 27, 1924, Se the 
plea of Umitatlou was set up by defis. : 
- -Held : the suit was within time. 
Ashtq Husain v, Cicatarbiiuj Sc 
AHMAD-irLiiAii Khan (1927), X. L. II 
50 All. 328. -IND. 


PART IV. SECT. 1. SUB-SECT. l.-H. 

•m. Money due on rovenarU — In 
agreement for mte.i — Jleal Projierty 
LlmltaUon Act, K. H. M., 1913 (c. 116L 
s. 24, applies to au action ou a covenant 
in an agreement for sale for payment 
of the imrohase-prlce.- LowkrY v. 
Lamo.nt (Man.), [1927] 1 B. L. It. 669; 
119271 1 W. W. K. 9.5. -CAN. 


PART IV. SECT. 1, SUB-SECT. 4.— 
B. (a). 

kl.- — .1— SKUVAWV. SHEAR, tl92«| 
1 B. L. R. 649; 61 O. L. R. 4UU, 
re ved. on other grounds, (19291 2 B, L. B. 
633 ; 63 O. L. It. 381.— CAN. 



Oases 966a— 1088. English and Empire Digest Supplement. 


Babbatt V , Kichabdson & Crbsswell, 
[1930] 1 K, B. 086 ; 99 L. J. K. B. 451 ; 142 
L. T. 006 ; 46 T. L. B. 279, 

969. Add, Annotation : — Consd. Barratt v. Bichai'd- 
son & Cresswell, [1930] 1 K. B. 680. 

964a. .] — ^Horton v. Thompson (1856), 25 

L. T. 0. S. 202, L. J J. 

976. Add, Annotations: — Refd. Re Lloyd, Lloyd v. 
Lloyd, [1903] 1 Oh. 386 ; Lewis v, McKay, 
Algate V. Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 

976a. .] — The allowance of interest upon 

a legacy charged upon real estate, & due 


upwards of six years, is to be calculated from 
the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee. — Chappell v. Bees (1862), 1 Be G. 
M. & G. 393 ; 20 L. T. O. S. 67 ; 16 Jur. 
415,417; 42.E. B. 603, L. 0. 

Annotations Bstd. Re Lloyd, Lloyd v. Lloyd, [190311 Ch. 
385 ; Lewis v. McKay, Algate v. Vugler, Clark v. Potter 
(1024), 93 L. J. K. B. 840. Mentd. Petre v. Petre (1853), 
1 Drew. 871. 

1003. Add, Annotation : — ^Reld. Barratt v. Bichard- 
son & CressweU, [1930] 1 K. B. 686. 

1011. Add, Annotation: — Refd. Re Wait, [1927] 
1 Ch. 606. 


Part V. — Land or Rent. 


1029. Add, Annotation : — Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 

1030. Add, Annotation : — Generally ^ Mentd. Busby 
V, Avgherino, [1928] A. C. 290. 

1033. Add, Annotation : — Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


1037. Add, Annotation :- Refd. Barratt v. Bichard- 
son & Cresswell, [1930J 1 K. B. 686. 

1041. Add. Annotations: — As to (1) Refd. Purnell 
V, Boche, [1927]2 Ch. 142 ; Barratt v. Bichard- 
son & Cresswell, [1930] 1 K. B. 086. 

1088. Add, Annotation : — Folld. Salisbury & Ford- 


PART V. SECT. 1. 

0 I. As against Crovm .] — ^An 

adverse posBesBlon of land in New- 
foundland for sixty years 1 b a bar to 
the rights of the Crown, & the Bome kind 
of poBBession for Bovonty yoarH will 
deprive the Crown of its right of entry 
upon thOBe lands. — R. v. Kouau (1819), 
INfld. L. R. 172.— NPLD. 


Q ji. SUUvie of Limitations 1860, 

8. 9.] — Pattebson V. McPukbson 
g876), 10 N. 8. R. (1 R. & C.) 116.— 


o iii, When question for jury — 

Rights of plaintiff.] — Doe d. Lyons v. 
Crawford (184^, 6 O. S. 334. — CAN. 

0 Iv. Re-entry by registered 

owner.] — ^Whero a person has hy 
uninterrupted posBOSsion of land for 
over twelve years aoqulrod the right 
to excluBive possession thereof under 
Limitation or Actions Act, that right 
cannot be destroyed in favour of the 
registered owner merely by the latter 
regaining possossion for a period less 
than the statutory one. — SHiRTCLiiiFE 
tj. Lemon, [19241 1 W. W. R. 1050.— 
CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 
B. (a) i. 

1067 v. .J— Nobub V. Noble 

(1912), 27 O. L. R. 342 ; 4 O. W. N. 
359; 9 D. L. R. 736.— CAN. 

1067 vl. Tenant holding oner.]— 

Doe d. Charles v. Cotton (1851), 
8 tJ. O. B. 313.— CAN. 


1067 vii. .] — Piper v. Stevenson 

(1913), 28 O. L. R. 379 ; 4 O. W. N. 
961 ; 12 D. L. R. 820.— CAN. 


1067 vUI. Whore It is found 

by the trial Judge, & tho evidence 
supports suoh finding, that dofts. & 
those under whom woy claim have 
been in TOssosslon of the land In 
Question, & exercising acts of owner- 
snin for a period of more than 20 years, 
& that pltfs. Sc those under whom thoy 
claim have been out of possession for 
a oorrospondlng period, Stat. Limita- 
tions bi^ any action by the latter 
against the former in respect to the 
ownership of the land. — Halifax 
Power Oo. v. Christie (1015), 48 
N. S. R. 264.— CAN. 


1057 ix. .1— SOULIB V. Arm- 

BTRONO (1917), 51 N. 8, R. 316 ; 36 
D. L. R. 778.— CAN. 


t i. .] — ^Western Canada Loan 

Oo. V. Qabbison (1888), 16 O. R, 81. — 


t U. .] — ^Township of Col- 


chester South v. Haoeett, [1927] 4 
D. L. R. 317 ; 61 O. L. R. 77 ; affd. 
sub nom. Hackett v. COLcnitfrruR 
SouTu Municipal Cohpn., [1928] 3 
D. L. R. 107,— CAN. 


t lli. 

Ch. Ch. 239 — 


.h~Re Bell (1871), 3 

CAN. 


t iv. .]— Creighton v. Kuhn, 

Cass. Dig. 2nd ed. 845.— CAN. 

t v. .] — Held : pltf. had 

established an actual, visible, undis- 
turbed, & continuous possession of 
a town lot, of which she or her husband 
or both had been in possession since 
1891, by thomsolves or their tenants, 
& which had boon used or pultivated 
as a garden, for moro than twelve 
years ; & she was entitled, under 

imperial Real Property Limitation 
Act, 1874, to a declaration that all tho 
rights of defts. in tho lot had been 
extlnguisbed In her favour. — Brad- 
shaw u. PArrEKSoN (1911), 18 W. L. R. 
402 ; 4 Saak. L. R. 208.— CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (a) U. 

z I. Agreement for possession 

during life.] — ^Roan i>. Kronsbein 
(1886), 12 O. R. 197.— CAN. 

PART V. SECT. S. SUB-SECT. 1.— 
B. (b) i. 

o i. Acts dons with consent of 

owner.] —Held : the operation of Stat. 
Limitations in favour of tho owner 
was not suspended. — Kaulbach v. 
Cook (1906), 39 N. S, R. 500.— CAN. 

0 ii. .] — Clarke v. Babbitt, 

[1927] 2 D. L. R. 7 ; [1927) S. C. R. 
148.— CAN. 

d i. Cutting wood on upland «£' grass 
on meadow.] — Held : not of very 
serious importance In establiBhlng a 
title by oocupatiou without moro. — 
Dunoanson V. Atwell (1914), 14 
E. L, R. 348.— CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) iv. 

1089 i. Adverse title may be acquired — 
Land ao^ired for public undertaking. ] — 
A title by possession may be aoquij^ 
as against a railway co. to land 
originally obtained by them for railway 
purposes. — E rie Sc Niagara Rt. Co. 
t). Rousseau (1890), 17 A. R. 488. — 
CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) V. 

1094 i. Non-u»cr not tibandonment.] 
— In the case of mineral rights, non- 
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user does not amount to abandonment 
of i>ossoBBion on tho pai’t of tho owner, 
whoso right is not barred so long as 
the miuerals arc not worked by some 
one else ; by working a part of tho 
mmeralb or opening up particular 
quarries, possossion over a continuous 
field of minerals or of quarries cannot 
bo obtained. — Gopi Ram Bhotica v. 
Thakur Jagarnath Bingh (1929), 
I. L. R. 9 Pat. 447.— IND. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xii. 

n 1 , Conflicting grants .] — 

Lawson w. Whitman (1851), 1 N. S. R. 
(1 Thom.) 208.— CAN. 


sg. Isolated acts of trespass.] — 
Sherren V. Pearson (1887), 14 8. C. R. 
581.— CAN. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xiii. 

r i, .]--CUNARD’s Lessee 

V. Irvine (1863), 2 N. S. R. (James) 
31.— CAN. 

r ii. Tenant at unit of rfinainder 

— Right of owner to enter.] — ^Where a 
party was allowed to enter on a lot 
of wilderness land, with the prlvUoge 
of clearing & chopping a portion of it, 
but under such an aiTangemont as to 
the remaining portion as would make 
him a tenant at will of tho whole ; 
but tho owner also* entered from time 
to time & cut Sc disposed of the 
timber : — Reid : Stat. Limitations did 
not run In favour of tho tenant except 
as to the part exoluslvely occupied by 
him.— Doe d. McKenzie v. Mosher 
(1874), 2 Ihig. 356.— CAN. 

0 I. .] — McNibh V. Munbo 

(1876), 25 C. P. 290.— CAN. 

f I. .]— Re Linet (1871), 3 Ch. 

Ch. 230.— CAN. 

f *J. .]— Cosgrove r. Corbell 

(18(i8), 14 Gr. 617.— CAN. 

in. No occupation by anyone for nearly 
twenty veors.}— Wallbbidge v. Gil- 
MOUK (1872), 22 C. P. 135.— CAN. 

■o. Possession under conditional agree- 
ment — Failure of owner to observe con- 
dition.] — Bishop v. Cox, [1928] 2 
D. L. R. 990.— CAN. 

■p. Willingness to pay rent — Adverse 
possession under order of court.} — 
Qopika Raman Roy v. Atal Singh 
(1929), 56 L. R. Ind. App. 119.— IHD. 

PART V. SECT. 3. SUB-SECT. l.-C. 

ft 1. Occupation of roam in build- 

ifKI.l— IRKDALB V. LOUDON (1908), 
40 S. 0. R. 313.— CAW. 



VoL XXXlx.— Limitatioii of Actions. Cases 1088— 1480a. 


ingbridge District Draimige Board v. Southern J 
Tanning Oo. (1920), Ltd., [1927] 2 K. B. 566. 

1130a. .] — Barratt v, Bichahdson & (.’ress- 

WEix, No. 956a, ante. 

1140. Add. Annotation : — Js to (1) Dl&td. Taylor I 
V. IVinberrow, [1930] 2 K. B. 16. * ' 

1145. Add. Annotation : — ^Reld. Harnett v. Fisher. 
[1927] A. 0. 573. 

1167, Add. Annotation : --Consd. Barratt r. 
Richardson Ac (’resswell, 1 1930] I K. ii. 6.s6. 

1190a. Tenancy created before Act.] -Real 
Property Limitation Act, 1833 (c. 27), s. 7, 
is not retrospective, & applies only to 
tenancies at will, created after the passing 
of the Act, or at most to such tenancies at 
will as existed when it passed. Thei’cft>re, 
where B. became tenant at will to A. in 1817, 

& continued such tenant till 1832, when 
B. died : —Held : the right of A. was not to 
be deemed to have accrued in 1817, but in 
1832, the statute in question liavmg passed 
in 1833. — Doe d. Evans v. Page (1841), .5 I 
Q. B. 767 ; 1 Dav. & Mer. 601 ; 13 L. J. i 
Q. B. 153 ; 2 L. T. O. S. 420 ; 8 Jur. 399 ; i 
114 E. R. 1439. ' 

AnnotaLuyna : — Distd. Doe tl. .fukos «. Sumner (184'V). It | 
M. Ac W. 39 , Doq <1. Dtvvnmn u Moon* (1840). 9 Q H. 
/iM ; DotJ (1. Antnll v. Amrell (181fi), 9 Q. It 328. Apld. 
Doe d. 4"'arjal Navijratlons (J'ropiiel-ott.) r. 

Bold (1 84 7 >. 1 1 O B. 1 27. Befd. t 'omll 1 r. H udsou ( 18 >7 », 
r> W. K. 37 ; Devine r. Holloway (1801), 14 Moo. V. C (' 
29U ; Hogau r. Hand (l&Cl). 14 Moo P C. C. 310. 

1284. Add. Annotaiiont! : — Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Barratt r. Bieliardsoii Ac 
fVesswell, [1930] 1 K. B. 680. 

1286a.— .] — PrjRNEixi’. Roche, No. 1369a, 

poet, 

1298. Add. Annoiatiorifi : Consd. Weld v. Petre 
(1928), 97 L. .T. Oh. 399. Refd. Bariati r. 
Richardson A. ( 'ress\s t‘Il, [1930] 1 K. H. 6h6. 

1310. Add. Annotation : — Refd. llorlick r. Scully, * 
[J927J 2 Ch. 150. i 

1353a. Not by possession by permission of 

mortgagee.] — H alt.??. Doe d. Si hteks (1822), | 


5 B. Ac Aid. 087 ; 1 Dow. As Ry. K. B. 340 ; 
106 E. R. 1342. 

Annotutiong :—'Re!tA. Doe d. Corby v. Branston (ISS.*)), 4 
L. 3. K. B. 160 ; Heath r. Pugh (1881), 6 Q. B. D. 345. 
1369a. Subsequent disability of mort- 

gagee.] — In 1902 freehold hereditaments 
I were assured to a mtgee. In Feb. 1907, the 
’ mtgee. became, Ac thenceforward continued 
to bo, of unsound mind. The last payment 
in respect i>f int.t'rest before the date on which 
the mtgee. became of unsound mind was 
made on .lau. 30, 1907. In Mivr. 1907, the 
husband of the mtgee. accepted, on behalf 
of the migoe., a further payment on account 
of interest. Since that i^ayment no further 
payment of interest was made. On a 
summons for foreclosure issued in 1926 by 
the mtgee. ; Held : (1,) tlie right to com- 
mence proceedings first accrued, at the 
lati'st, at the date fixed for the redemption 
of the mtge., winch was a daf*<j earlier than 
that on whicli the nitgec. became of unsound 
mind; (2) the foitwlosure proceedings must 
be dismiss(‘d, inasmuch as, in view of the 
evprvss words of Real J’roperty Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date wiien thi' riglit to bring the action 
first accrued, or must be deemed to have first 
accriK'd, would not entitle the mtgee. to the 
proteetion given by Real l*roperty l.<imitation 
Aet, 1871 (o. 57), *s. 3. - BithneUi v. Hoohe, 
11927J 2 Vh. 112; 96 L. .1. Oh. 434 ; 137 
L. T. 197 ; 71 .Sol. .)o. 152. 

1385. Add. Annotation : --Refd. Purnell v. Roche, 
[1927] 2 Vh. 142. 

1436. Add. Annotation : Consd. Wold v. Petre 
(1928), 97 1.. J. Oh. 399. 

1478. idfi. Annotation : Refd. Taylor v. 7'win- 
benw, [19391 2 K. B. 16. 

1485. \fld. Annotation : Apld. Taylor a. Twin- 
beirou, [19391 2 K. B. 16. 

1486a. Eflect of purchase of freehold reversion on 
lessor’s right of re-entry.} In 1990 pltf.’s 
lathi'i* became flu* yearly tenant of a cottage, 


PART V. SECT. 3, SUB-SECT. 8. - A. 

3 1. .}--A decrroagaliuta Hindu 

ow in ndatlon to h«*r dcffawd 
bubbnnd’B property Is binding upon tbt 
revcrslonora althougb It Is f<iumlwl 
upon limitation ; but mider tiie 
Inilian Lhriltatlon Act, 1908, S< hod f , 
Art. Ill, a suit by the lOvorMionary 
heir for possession of inmioviibh* 
T)roperty of the Ohtate, hn to \>hloli no 
decree had been made againot the 
widow, is not barred by limit,ntiou if 
it Is brought within twelve years of 
his osiate falUue into poss(*SAion, even 
though deft has been in advorso 
possession for t waive years ut the date 
of the death of tho widow. — J agoo 
Bai V. Uthava liAi (1929), b. 11. 56 
Ind. App. 267. -IND. 
r. newtd., 2 O. L.-R. 637. 


PART V. SECT. 6. 

1247 iii. As tnicsis .] — 

The owner of a house allowed his 
sisters to reside therein Sc contributed 
to their support. Ho paid the rent 
St taxes Sc executed aD necessary 
ropaJrs : -Held : the occupation was 
in the character of guests St not of 
fenanis at will Sc Stat. LlmiUitions 
did not run as against the own(*r. — 
1%AK1N p. Pkakin, 11895] 2 I. It. 359. — 
IR. 

PART V, SECT. f2, SUB-SECT. 1.— 
A. (a). 

1360 Hi. .1 — Doe d. MoQrkook 

V. Hawke, Dos d. McGbbook v. Cbow 


(18.17), 5 O. S. 496. CAN. 

1360 jv. 0 WiU. 4. c. 4.1, s 2.] — 

Df>K d. <;jlIPMAN 0. DEVi:»HiC (18.54), 
8 N B. B. (3 All.) 23. -CAN. 

1350 V. — Ittal Prtypertu LxmUa- 
iwn Art, It. S. M., r. 89.]— .Stovau v. 
Maiuiiam» (18y,>), 10 Man. h. Jt. 322. 
—CAN. 

sq. ASHigyimrnt und^r Jnmdvrnt Act. 
1875.1 -fucitr P. WAT.mi (1883), 9 
A. It. 294. CAN. 

■r. J tight of fguxlfd/l( mortgagrr to re- 
cover— yotwdhsUmdxng persimal remrdg 
iMirred.] - lie Conpan’o Ksia’I'E (1892), 
29 L. H. li. 199.- -IR. 

PART V. SECT. 12, SUB-SECT. 1. - 
A. (b) i. 

»t. Hccovcry of judgment in artion of 
ejectment ivUnin ixoervtu yearn before mat 
far fotttlomire.] — Held: S.at. Dltnlta- 
tions was prevented firoin oite rating 
except from the judgment. Me Keen 
r, McKay (circa 1873). K. Ifi. I). 121.— 


PART V. SECT. 12, SUB-SECT. l.-H 

d 1. Not poMeimon by leeaee of 

mortgagor.}— Jte shaictz Sc Hau.mav, 
119271 3 D. L. R. 658; 66 O. h. R. 
.543 ; affd. stth nom. Mopkkn ItEAi/rr 
<‘o. V. ftnANTO, (19281 2 D. 1<. It. 700; 
[1928] .S. C. It. 218.~CAN. 

PART V. SECT. 12, SUB-SECT. 2— 
A. (a). 

1398 i. Sniry by mortgagee .} — 
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DKDFOTtD V. Boulton (1878), 2.5 Or. 
561. -CAN. 

1398 li, Twenty years* delay after 

dnree for redemj/lon,}-~ He Lehlie 
(1893), 23 O. It. 143.- CAN. 

■V. Sale by mortyo gee- -Whether 
ranamderman bnmd. j - Wlicn a rutgeo. 
has traiihf<*rro<l poMHession of tiie intgod. 
protM'rty for a valiiuliJo constduiaUun. 
u suit to n'deern by a pltf. whi) at the 
(Jute when the nitgeo. tninsferrod 
poHsr'KHlori iia<l a contingent luturcst in 
remainder In the proP‘*rty is governed 
hy Art. 110 S: not by Art. 134 of 
Indian Llniltallon Act. 1908, the suit 
ounsequently Is not barred. If it is 
brought within Iwolvo years tho 

date when jjltf.'s estate falls hito 
posscHhion, even though it is brought 
more than twelve years after tho date 
of tho transfer imder which doft. 
(lamis. Hkinnfk v. Naunihal .Sinoh 
( 1929), L. It. 56 Ind. App. 192. IND. 


PART V. SECT. 12, SUB-SECT. 2.— B. 

1483 V. - .] Whereof live teimnlH 
in common of a farm, three a<‘qairMd 
a title against the othei two by virtue 
of the .-^tatuti* of Limitations ; — 
field . that the title so sequired bv tho 
thne tenants In common was a lotnt 
U-nancy of the two-fifths, Sc they were 
then tenants in eommon of their 
original throe-fifthH, Sc Joint tenaub< 
ot tho two-fifths so oonulred.- lo 
LiviVlotonb (1901), 21 0. X. T. 02J , 
2 0. L. R. 381. -CAN, 



Cam 148S»— 1877. Enoush and Emphue Diqbst Sxtpplbhbnt. 


which he thereupon allowed ddft.*s husband 
to occupy rent free as tenant at will. In 
Feb. 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died & she continued to occupy the cottage 
on the same terms. In 1928 pltf.*s father 
died, having by his will devised the cottage 
to pitf. In Oct. 1929, pltf. brought an 
Action in the county ct. against deft, for 
ossession of the cottage, in which a plea 
y deft, that the claim was statute barred 
was overruled, & judgment was mven for 
pltf. On appeal ; — Held : when pltf.’s father 
purchased the freehold of the cottage in 1919 


his yearly tenancy merged in the freehold & 
the rights which deft.*B husband had acquired 
against him as yearly tenant imder Beal 
Property Limitation Acts, 1833 & 1874, were 
gone, &, as the new statutory period against 
as freeholder under these Acts had not 
determined at the date when the action was 
brought, deft.’s plea failed d; the judgment in 
favour of pltf. ^ould be afiSrmed. — ^T aylob 
V. Twinbbrbow, [1930] 2 K. B, 16 ; 99 
L. J. K. B. 313 ; 142 L. T. 648. 

1494. Add, Annotation : — Mentd. Re Spencer & 
Hauser’s Contract, [1928] Oh. 698, 


•Part VI. — Actions against Trustees, 


1532. Add. Annotations : — Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas. 13. Mentd. Simpson v. Maurice’s 
Bxors. (1929), 14 Tax Cas. 680. 

1548. Add. Annotation: — Refd. Windsor Steam • 
Coal Co. (1901), Lid., [1928] Oh. 009. 

1551. Add. Annotations : — Gonsd. Irish Catholic 
Church Property Insoe. v. I. R. Comrs. (1918), 
12 Tax Cas. 18. Mentd. Simpson v. Maurice’s 
Exors. (1929), 14 Tax Oas. 680. 

1568a. .] — Testatrix, who died in 

1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exors. upon trust for sale &; conversion, 
A out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood &, after L.’s death or marriage, to fall 
into residue & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Consols & bank stock had 
been wrongfully expended or disposed of by 
or convci’ted to the use of the exors., &> an 
order that those sums should be replaced. 
Defts. alleged that those sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropriate statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard to 
the share of the £2,000 legacy, which only 
fell into possession in 1916 : — Held : (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to recover 


a legacy within Real Property Limitation 
Act, 1874 (c. 67), s. 8, & the statute of 
lipiitation applicable was Trustee Act, 1888 
(6. 69), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years ; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied ; (3) the statute 

afforded a good defence in regard to the share 
of the £2,000 legacy also. — Be Oliver, 
Theobald v, Oliver, [1927] 2 Oh. 323 ; 96 
L. J. Oh. 496 ; 137 L. T. 788 ; 71 Sol. Jo. 
710. 

15g4a. Misapplication of fund — Payments 

in respect of sum accounted for.] — Re Oliver, 
Theobald v. Oliver, No. 1568a, ante. 

1588a. .] — Stat. Limitations cannot be pleaded 

by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 
a sum of money, without satisfying that 
demand. — ^Milnbs v. Oowlby (1817), 4 
Price, 103 ; 146 E. R. 408 ; stibsequent pro- 
ceedings (1820), 8 Price, 620. 

1636. Add. Annotation : — ^Refd. Bouevs v. Lloyds 
Bank (1929), 34 Com. Gas. 263. 

1651. Add. Annotation: — ^Apld. Be A Debtor, 
[1927] 1 Oh. 410. 

1653. Add. Annotation : — Refd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. 

1665. Add. AnnoiaBon : — Refd. Be Mason (1928), 
97 L. J. Ch. 321. 

1674. Add. Annotation :~Refd. Bo Mason (1928), 
97 L. a. Ch. 321. 

1677. Add. Annotation : — As to (1) Refd. Be Mason 
(1928), 97 L. J. Ch. 321. 


PART V. SECT. le. 

0 I. .l—OooK V. Cook (1915), 

8 W. W. R. 606,— CAN. 

PART VI. SECT. 1, SUB-SECT. 1.— D. 

1671 1. Interest in poeaeaeion — Date 
of breach of (ruat. J~C3ouch v. WssteRN 
Trust Co., [19251 3 D. L. R. 1117 ; 
[192ol 2 W. W. R. 678.— CAN. 


PART VI. SECT. 1, SUB-SECT. 8. 

M. Paytueni itUo Treamn/ by irvstee 
com.paMu---Ordsr of court for payment 
out .] — ^where mouoy baa beoo paid 
Into the Traasuzy pursuant to National 
Tnutees, Exeoutora & Agency Oo. of 
Auatralaala Limited Aot^ ■. 19. the 
power conferred by s. 30 of the Act 
on ibe Supremo Ct. or a Judge thereof 


to order payment ont to a claimant 
to, anbJeot to the spedfled exoeptions, 
limited to the period of six years after 
Huob payment in, wbaterer prooedure 
to adopi^ — NmaoK v. Thb National 
TRcerBss. SxsotrroBs Sc Aojuror Oo. 
or Australasia, Ltd., Be OtBBsJlOiSl 
V. L. R.S84 t [1926] Argos L. & 24S. 
— AUS. 
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▼oL ZXXn.->ldmitation ol Actions* Ombs 1687— 18i9K 


Part VII. — Equity and the 

1687. Add, Annotation : — Aa to (2) Reid. Weld v. 
Petre (1928), 97 L. J. Ch. 390. 

1709. Add, Annotation : — Reid. Weld v, Petre 
(1928), 97 L. J. Ch. ,399 

1709a. .] — In 1900 W. mortgaged 

shares to L. to secure a loan with interest. 

L. received dividends to clear the interest 
up to 1908, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1910 & 
thereafter the value of the shares increased 
enormously, such large dividends were 
paid that by 1921 L. had received sufficient 
to pay off the capital of the loan & all interest 
in arrear. He died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a suninions claiming 
I’edemption, & also repayment of the excess 
of the amount of dividends received i>y 1 j. 
or his exors. over & above the amount due 
under the mtge. : — Held: (1) e<iuity < night 
not to deprive a mtgor. of his right to redeem 
if the debt had been or could be repaid, ihe 


Statutes of Limitation. 

security were still available, & the position 
of the mtgef\ had not been altered to his 
prejudice by the delay ; (2) the limit of tw'olvo 
years applicable by Koal Property Limitation 
Act, 1874 (c. 57), in the case of a mtge. of 
realty w^ould not, by equitable principles, 
be extended so as to suiiport a plea of delay 
& laches bo made a})plicab1o i o a migu. of 
personalty. — W eld r. 1'ktiie, [1929] 1 Ch. 
33 ; 97 L. J. Ch. 399 ; 139 L. T. 596 ; 44 
T. L. R. 739 ; 72 Sol. Jo. 669, 0. A. 

1758. Add. Annotation : Held. Rv Mason (1928), 
97 L. J. Oh. 321. 

1761. Add. Annotation Consd. Re Mason (1928), 
97 L. J. Ch. 321. 

1761a. - .] (Circumstances I)es< ent, 

No. 336a, ante), in which : -Held : suppliants* 
potii ion was barred bj St at. Limitations, l(i23 
(c. 16). -Hr Mason, [1929] 1 Oh. 1; 97 
L..T.Ch. 321 ; 139 L. T. 477 ; 44 T. lull. 603; 
72 Sol. Jo. 515, C. A. 


Part VIII. — Fraud and the Statutes of Limitation. 


1776. Add. Annotation : — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1791. Add. Annotation: — ^Mentd. A.*G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1793. Add. Annotation : — Refd. Lynn v. Bambi^r, 
[1930] 2 K. B. 72. 

1795. Add. Annotationa : — Dbtd. Lynn v. Bamber, 
[1930] 2 K. B. 72. Refd, Board of Trade r. 
Oayzer, Irvine, [1927] A. O. 610 ; Hamdutt 
Bamkiasendass v. Sassoon E. D. Co. (1929), 
98 L. J. P. C. 58. 


[1930] 2 K. B. 72. 

1818. Add. Annotation: — Reid. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 

1814. Add. Annotation .'—Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1816. Add. Annotation Refd, Lynn v. Bamber, 
[1980] 2 K. B. 72. 

1816. Add. Annotation: — ^Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1817, Add. Annotationa : — N,F, Legh v. Legh 


(1930), 113 L. T. 151; l.ynn r. Bamber, 
[1930] 2 K. H. 72. 

1818. Add. Annoiaiiona COTiB^. l^egh v. lA'gli 
(1930), 143 1^. T. 151. N.F, Lynn v. Bamber, 
[19.301 2 K. B. 72. 

1819. Add. Annoiaiiona Kp\d. liCgli v, l^gh 
(1930), 113 J.. T. 151. Consd. Lynn v. 
Bamber, |J930j 2 K. B. 72. 

1819a. — .] In an action for an account 

where the idea j)f limitation is raised, a reply 
that there haw been a fraudulent I’onceaL 

to 

the plea, A the doctiine of equity will apply 
& time only i>egin to run fi*om the time the 
truth became known.-— lAMiH v. Lugh (1930), 
143 L. T. 151. 

Annotation : FoUd. Lynn r. llaniber, [1930] 2 K. H. 72. 

1819b. .]- Since the Judicature Acts 

the equitable principle that active &> fraudu- 
lent concealment on the part of dc‘ft. con- 
Ktitutes a good reply to Slat. Limitations ih 
applicable even to pure common law cause's 
of action ; A oven without the element of 


PART VIL fi£<7r. 8. SUB-8ECT. 1. 

1704 i. l^rUess inegiHiable to do 

tso .] — ThonKb the Slat, of Idniita' 
tious by Its tenos does not operate 
directly upon equitable remedies, such 
remedies are barred in cts. of equity by 
analogy to the Statute. The analoiry 
Is found in the cose of cf>nstnictiye 
troste, where the equity Is fastened 
upon the trustee not because he 
intended to become the fiduciary of 
property, but because of the chajracter 
of his dealings & in spite of his Intention 
to take the property for himself. But 
ots. ol equity have refused to see any 
analogy when a person, intending to 
act in a capacity which is fidaciaiT, 
has received as A for the beneficial 
property of another, something which 
he la to hold, apply, or aooount for 


I speclflcally lor his benefit. Such 

r rson is either an express tniNt 4 »e or. 

that name does not lu stilutness 
belong to him, he stands in tbe samo 
position as a direct or exprees tnistee. 
Therefore, where pltf. entrusted the 
sole of her funoltnre to deft. A autho- 
rised him to receive the })iu<.ocrlu ou 
her behalf, & where doit, received 
money from an intmranee < o. ou aecouui 
of a loss sustained by pltf . — Ilekf : 
deft, woe under an obligation to 
account specifically* for the money, the 
receipt of which was not intended to 
create a mere debt ; Sc, tht refore, the 
8 tat. of Umltations did not apply | 
to an action to recover such sums ; nut ' 
where pltf. was entitled to i>ayment of 
a sum of money from a person In 
Germany A anthodsed deft, to obtain 
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Huch money Sc pay If to her, th< 
traUHaetion whicli the paHJes per 
foruted to enable deft, to urquire huoIj 
money shriwed f bat ho was nof ex peoted 
1 o iMK'ount specifically for the money 1 k> 
rooeiv^ or the goods into which 11 was 
transfoi'xuud or the proceeds of 
goods. Sc Ihis (ttuw* of autJon was 
suhject to the htat. LirnltatiouH. 
(’OHhN r. (OUKN nW21ii, 12 C. L. 11 
1»I 3 A, L. J. 102. fl02UJ Ai-guy 

L. it. 201. AUS. 

PART VIII. SECT. 1. BUB-SECT. 2. — B. 

■ 0 . When time heoint to ran — Con- 
rertnon — From find intimation of veraon 
ta oossession.f— PuoH ». Atmurosii 
81 £N. (1928), L. II. 68 Ind. App. 93.— 
IMD. 



Cases 1819lH-eoi6. English and Ehpibe Digest Supplement. 


active concealment the Statute is no answer breach : — Held : (1) either of these pleas 

to a claim based on fraud. was relevant in answer to the Stat. Limita- 

In 1921 deft, sold pltf. plum trees war- tions ; (2) pltf. upon the evidence had 

ranted as “ Purple I^ershore.** Pltf. some failed to establish the charge of fraud. — 

years afterwards, finding that the trees were Lynn v. Bambssi, [1030] 2 K. B. 72 ; 99 

not “ Purple Pershore,” brought an action L. J. K. B. 604 ; 143 L. T. 231 ; 46 T. L. R. 

in 1028 claiming damages for breach of 367 ; 74 Sol. Jo. 298. 

warranty. Deft, denied the breach & 

pleaded the Stat. Limitations. In his reply 1820. Add. Annotations : — Consd. Legh v. liOgh 
pltf, aUeged fraudulent representation by (1930), 143 L. T. 161 ; Lynn v. Bamber, 

deft. & also fraudulent concealment of the [1930] 2 K. B. 72. 


Part IX. — Penal Actions and Other Proceedings. 

1837a. -- — .] — When a statute gives a penalty two years. — R. v. Feanklin (1704), 6 Mod. 

to the King & to the informer, & the informer Rep. 220 ; 2 Ld. Raym. 1038 ; 3 Salk. 351 ; 

does not sue within the yetir the King may 87 E. R. 971, 

sue for the whole penalty at any time within Aiinotation Mentd. R. tj. Strong (1757), 1 Burr. 251. 


Part XII. — Pleading and Practice. 


1948. Add. Annotations : — Apld. Cheang Thye Phin 
V. Lam Kin Sang, [1929] A. C. 670. Expld. 
Elder V. Northcott, [1930] 2 Ch. 422. 

1969. Add. Annotation: — Dlstd. Itc Wheater, 
[1928] Oh. 223. 

1975. Add. Annotation : — Consd. l^owe v. Bentley 
), 44T. L. ■ 

1976a. Counterclaim need not be barred when 
action brought.] — Stat. Limitations 1623 (c. 
16), 8. 3, bars a counterclaim on a cause of 
action which arose more than six years before 


the delivery of the counterclaim, though less 
than six years before the issue of the writ in 
the action. — Lowe v. Bentley (1928), 44 
T. L. R. 388 ; 72 Sol. Jo. 254. 

1977. Add. Annotation : — Refd. l^owe v. Bentley 
(1928), 44 T. L. R. 388. 

2002. Add. Annotation: — Refd. Purnell v. Roche, 

2016. Add. Annotation : — Refd. Campbell v. 

Poliak, [1927] A. C. 732. 


PART IX. SECT. 1, SUB-SECT. 2. 

1838 i. Who ia '* parti/ ffneved ” — 
Provincial Treasurer of Alberta.]- R. v. 
Canadian NoB'rHKUN Ry. Co., [1923] 
^ 8 ; 89 T. L, R. 


PART XI. SECT. 1, SUB-SECT. 3. 

■e. Writ out of time —Acceptance of 
service.] — When a «olr. has aooeptod 
service of a writ which was issued 
JMoio than twelve months prior to tho 
cafe of tho acceptance of service & 
which has not been renewed by order, 
the claim of pltf. cannot bo affected 
by tho fact that tho period limited 
by Stat. Llndtattons has run between 
the date of the Issue of the writ & 
the date of the aooeptane^ of service, - 
Mobiuson V. Bentall (No. 2), [1928] 
3 W. W. R. 093.— CAN. 

PART XI. SECT. 2, SUB-SECT. 1.— 
C. (b). 

d i. — — Beserration of righis umUr 
staiutc.] — In an action against defth. 
as makers of a promissory note dotts. 
disclaimed personal liability on tlte 
ground that the note in question was 
given by them as trustees of sohool 
seotion 44, that the money was ohtaiuod 
Ar used by thorn for school purposes, 
that pltf. was aware of the facts & 


that at tho time of action brought 
defts. hail ooased to be trustees for 
the section : — Held : an order allowed, 
adding as parties the trustees of school 
section 44, should have boon made only 
upon terms reserving ilofts.’ rights 
under Stat . Llmitationb. — Douglas 
w. Rawding, [1928] 1 D. L. E. 163 ; 59 
N. S. K. 519.— CAN. 

PART XI. SECT. 7. 

sw. Fieri facias — Sale under —Pro- 
perty bought in by defendant — Claim 
not revived.] — Jones v. Hutton (1853), 
11 U. C, R, 554.— CAN. 

PART Xll. SECT. 2. 

ri. — -.] — ^PuLsiFER V. King, [1926 
1 D. L. R. 1006 ; 58 N. S. R. 412.— 
CAN. 

PART XII. SECT. 8. 

1998 iU. — .| — ^In an aotion 

for trespass & conversion alleged to 
have boon committed l>otween certain 
datt's by ontcrhig upon pitf.’s land & 
cutting timbi'r thereon, the oomblned 
effect of tlie statement of oloim & of 
Stat. Limitations was to oonllne pltf.'s 
right of redress to wrongs comznltted 
wilhhi the last stwou months of the 
period aUeged. The jury returned a 
general verdict in favour of pltf. : — 


Held : tho (‘videnoo was such that tbc 
jury could not reasonably have found 
that a wrong had been committed 
within tho period within which it 
must have been oominlttod in ordoi 
for pltf. to succeed. — Hughes ». 
Beban Lumbeb C!o., [1928] 1 D. L. R. 
211; [1928] 1 W. W. R. 35 ; 39 B. C. R. 
132.— CAN. 

1998 iv. .]— Deft, signed 

an authonbatiou to pltf. to make use 
of his name as next friend In an action 
against him for damages, Sc so became 
liable to pltf. for his oooount for legal 
services, unless there was an agreement 
to tho contrary. Deft. & his mother 
swore that there was such an agree* 
ment, & tho trial Judge found 
against deft. : —Held ; on appeal, it 
still remained for pltf. to prove that 
his cause of action arose witbm six 
years, or, otherwise, that it was kept 
alive by payment. Sc the burden was 
not upon doft. to prove a negative. Sc, 
there being clear proof that the cause 
of aotion did not arise within six years, 
deft.’s appeal must he allowed. — 
Fullerton v. Blbnkhobn, [1928] l 
D. L. R, 409 ; 59 N. S. R. 494.— CAN. 

PART XII. SECT. 4. 

2005 ix. .] — OuBTis V. Harris, 

[1928] 4 D. L. R. 317.— CAN. 
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VoL XXXIL— Cases 4— 10a. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 

Part I. — Definitions and Nature. 

4. Add, Annotation: — Aa to (2) Consd. Jle 5. Add, f Annotation : — Refd. Midland Counties 
Prevost, Lloyds Bank, Ltd. r. Barclays Institutionof Engineers v. I. H.Oomrs. (1928), 

Bank, Ltd., [1930] 2 Ch. RS.L 14 Tax Cas. 286. 


Part II. — Property. 


10a. Power to purchase — Statuary — Construction 
of Chantrey bequest.] — Re Chantrey’s Wiu., 


Leighton r. nuaiiKH & A.-Cl. (1889), 6 T. L. 11. 
664, C, A. 
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Enousb: and EimBS Diqkbt Sxn>nja!HBNT. 


LOAN SOCIETIES. 


PART I. SECT. 2. shares : — WtUd : the conditions which, 

sa. Registration — of regietrar Tinder b. 80, had to be toj^ed before 

to issue ceiitflcate — Mandamus .] — On the oerfiifloate ootild be obtained had 

appeal from the refusal of a preroga- not been complied with. Sc the 

Uye writ of mandsunuB directed to the oertifloate Sc the writ of mandamiu had 

registrar of cos. oompelUi^ him to been rightly refused . — Re Pionbkb 

issue a certificate under SarlngB 8c SAvmoB Sc Loan Boo. Sc Re BaatSTRAR 

Loan Association Act, 1927, c. 62, of Oobcpanhes, 11928] 1 D. L. R. 830 ; 

s. 80, to enable applt. to continue In [19281 1 W.W. R. .361 ; SOB. C. R. 372. 

business as an assocn. with guaranteed — CAN. 
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ToL XXXXU.— Cues 


LOCAL GOVERNMENT. 

Part I. — ^The Ministry of Health. 

1. Add. Annoiaium : — Distd. A. -G. v. Sunderland j 5. Add. Annotaiion : — ^Dlstd. A.-G. ». Sunder- 
Corpn. (1029), 46 T. L. B. 10. 1 land Corpn. (1920), 46 T, L. B, 10. 


Part li. — Local Authorities generally. 


27a. .]— Pltf. sued deft, for a £60 

penalty for acting as a comr. in the execution 
of a local Act without being qualiOed. 
Deft, proved that ho was quaUfled in the 
particular manner specified by the Act, 
but did not prove that he had tak('n A 
subscribed the oath : — Held : a verdict was 
properly found for deft., since he was sued 
as acting as a comr. without being qualified. 
A; not for acting as a comr. without having 
taken A subscribed the oath.- -Tuppeh v. 
Newton (1853), 14 C. 13. 114 ; 2 0. h. B. 86 ; 
22 L. T. O. S. 103 ; 17 J. P. 824 ; 2 W. B. 
30 ; 139 K. K. 48. 

27b. —-.] — A member of a local board. 

who having been concerned in a contract 
by the board has thereupon ceased to be such 
member by force of P. n. Act, 1876, Schod. II. 
r. 64, is a person disabled from acting as a 
member by a provision of the Act within 
r. 70, A if afterwai’ds he does so act, ho is 
liable to a penalty of £60, — Plbtoijcer v. 
Hudson (1881), 7 Q. B. D. 011 ; 61 h. J. 
Q. B. 48 ; 40 L. T. 126 ; 46 J. P. 372 ; 30 
W. K. 340, 0. A. 

Annotation ;--Allld. H. v. Rowlands, [1906] 2 K. B. 292. 

39. Add. Annotation Held. Witham Outfall 
Board r. Boston Corpn. (1926), 130 L. T. 760. 

48a. — Increase to meet cost of living --Whether 

war bonus— Construction of local super- 
annuation Act.] — The ct. held that increases 
in remuneration granted during the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
superannuation Act, “ war bonuses granted 
as such.” — (Jannon v. Southwark Borough 
Council (1920), 46 T. L. B. 403. 

49. Add. Annotaiion : — Refd. Brown v. Dagen- 
liam Urban Council, [1929] 1 K. B. 737. 

60. Add. Anru)UUi(m8 : — Refd. Brown v, Dagen- 
ham Urban Council, [1929] 1 K. B. 787; 
Fisher v. Oldham Corpn., [1930] 2 K. B. 304. 

52a. After dismissal — Remuneration 

accrued due.] — Brown v. Daoknham Urban 
Council, No. 212a, post. 


54. Add. Annotation: — Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

60. Add. Amiotation : -Refd. A.-G. v. Still (1927), 
44 T. L. B. 102. 

68. Add. Annotation : —Refd. K. v. North Wor- 
ce8t.(‘rshire Asai'ssment Committee, tlx p. 
Hadley, 11929] 2 K. B. 397, 

69a. Resolutions contravening Trade Disputes & 
Trade Unions Act, 19^ (c. 22) -Duty of 
local authority.! -i»rior to above Act various 
committees of a local autbority passed 
resolutions, which were confirmed by the 
council, to ilie effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not bo lawful for any local or 
other public authority to make it a condition 
of the employment, or contmuanco in employ- 
ment, of any person that ho should or should 
not be a member of a trade union ; A that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
wore given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of certain casual 
labour ; A an employee, who was dismissed 
accordingly, obtamed a declaration in the 
county court that his dismissal was illegal. 
A member of the council thereupon brought 
forward a motion having for its object that 
instructions should bo given that the resolu- 
tions of the committees should cease to be 
operative ; but the motion was defeated : — 
Ileld : in the circumstances the ct. should 
declare that it was not lawful for the local 
authority to require any person, as a condition 
of employment or continuance in employ- 
ment, to become or to be a member of a trade 
union ; Semble : it was not obligatory on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect. — A.-Q . 
V. Birkenhead Corpn. (1928), 93 J. B. 33 ; 
27 L. G. K. 192. 


PART 11. SECT. 4 . 

•». Contract for « 

Charge of raUe under.}— E* p. Monoton 
Tramway Eiaotbigity k Gas Oo. 
(N. B.), [19271 3 D. L. R. 1112.— CAM. 

part II. SECT. 6. SUB«CT. 1.— A. 


•b. RightU>aoquire--Under Ordinance 
4. 1926.}— Ordinaaoe 4, 1926. does not 
expro^y or impliedly authoii^e a 
B^th Board to acquire immoYable 
property. — Mayyujus Local Ad- 
ministration A Hrat.th e. 

“ (1928), 49 N. L. K. 148.— 

^ AP, 


PART II. 8ECT.I6. 

63 i. IhonxtUm of office— i2 ViH. e. 

8. 66.] — LmUNEY V. Diixon (1886), 
18 N. 8. K. (6 K. A G.)J46.— CAN. 

PART IL SECT. 9 , SUB-SECT. 1. 


iecued bv LetHridgc Northern Irriga- 
tion ZHdricty—UoMK Investment A 
Savenos Assoon. V. Lethbbidob 
Northern Oolonihatzon Manaoeb, 


[19271 1 D. L. R. 437 ; (19271 I 
W. W. H. 1 i 22 Alta. L. R. 338.— CAM. 


M. — To be held as adlaieral 
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eerurUy — Rights of holder.]-’ l/eld: the 
debeuturea of pltf. municipal oorpn. 
laaued A placed in tbe landa of deft. 
Cf>minJaalou were by Hydro -Elooirio 
Railway Act, 1914. 4 Geo. V. c. 31. 
u. 11 (^, to be held by the oouunlaaiou 
aa collateral aeourity to the oom- 
xulBuslon'a own bonds laaued oader 
sect. 6. Thia atatntoiy duty waa not 
inb'rfcrod with by the aubaequent 
legliilatlon. Holding the debenttUNHi 
aa collateral aecurltv Implied maHng 
that uae of them which woe In practice 
road4) of collateral aeoiuitr.— Bn . 
OA'rHERiNfss Corpn. «. HroMi- 

ELECTMO POWRlt OOMMSMION oh 



Case* 77a— SlSa. English and Empire; Dioeist Supplement. 


77a. Audit (Local Authorities) Act, 1927 (c. 31 ) 

— Appeal to Minister ot Health — Discretion 
of Minister as to costs.] — The Div. Ct. having 
allowed an appeal on a case stated by the 
Minister of Health under above Act, raising 
the question whether or not resp,, a district 
auditor, liad rightly disallowed certain sums 
paid by applts., a local education authority, 
for paving the playgrounds of two non- 
provided schools: — Held: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.* costs of the 
appeal & of resp.’s right tio be paid his costs 
of the appeal out of the funds of applts., 
were in the discretion of the Minister of 
Health ; (2) on the construction of these 

provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal. — Lancaster (County Palatine) 
Council v. Crowe (No. 2), [1929] 1 K. B. 
604 ; 98 L. J. K. B. 358 ; 140 L. T. p. 660 ; 
93 J. P. p. 40 ; 46 T. L. R. p. 173 ; 27 
L. G. B, p. 102, D. C. 

Annotation : — Refd. Stoko Newtafflon Horotigh CoTincU v . 
liichards (192!)). 45 T. L. K. 650. 

77b. Appeal to Court of Appeal — Power 

of Divisional Court to grant leave.] — Lan- 
caster (County Palatine) Council v. 
Crowe (No. 2), No. 77a, ante, 

81 . Add. Annotation: — Apld. A.-G. v. Ixindon 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

83 . Add. Annotations : — Apld. Woolwich Corpn. 
V. Roberts (1927), 96 L. J. K. B. 767. Consd. 
Brown v. Dagenham Urban District Council, 
[1929] 1 K. B. 737. Dlstd. Field v. Poplar 
Corpn., [1929] 1 K. B. 7i>0. Apld. A.-G. v. 
Tynemouth Union, [1930] 1 Ch. 616. Refd. 
R. V. Grain, Ex p. Wandsworth Grdns., 
[1927] 96 L. J. K. B. 663 ; K. v. Health 
Minister, Ex p. Doro, [1927] 1 K. B. 76 .'j. 


Part ill 

176. Add. Annolaiion : — Refd. 


84 . Add. CUations :—affd. (1927), 25 L. G. R. 
347 ; sub nom, Woolwich Borough Council 
V. Roberts, 91 J. P. 121 : 48 T. L. R. 576 ; 
71 8ol. Jo. 488, H, L. 

91. Add. Annotations: — As to (1) Consd. Clarke v. 
Epsom R. D. 0., [1929] 1 Ch. 287 ; Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

99. Add. A nnotaiion : — Consd. Scammell v. Attlee, 
[1929] 1 K. B. 419. 

105a. Action on contract — Statutory require- 

ments not fulfilled.] — Pltf., clerk to comrs. 
of a local lighting & watching Act, drew up 
a contract to be executed by defts., who had 
accepted a tender for work to bo done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors. Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, &, by the metropolitan general 
paving Act, the comrs. are entitled to sue 
or be sued in tlie name of their clerk : — 
Held : pltf. could not sue defts. for refusing 
to execute the contract in his capacity of 
clerk, as the contract on the part of the 
comrs. had not been signed by five or more 
of them, when tendered to defts., as required 
by the local Act, & as the charges made by 
pltf, on defts. for preparing the contract 
were due to him in his individual character, 
& not as clerk to the comrs. — Curling v. 
Johnson (1833), 10 Bing. 89 ; 3 Moo. & 8. 
496 ; 2 I.. J. C. P. 264 ; 131 E. R. 839. 

110. Add. Amxoiation : — As to (1) Refd. Crediton 
Gas Oo. V. Crediton U. C., [1928] Ch. 447. 


The Parish. 


Ijondon (City) Cori>n. v. lx>ndon County Council (1930), 
99 L. J. K. B. 677. 


Part V. - The 

191. Add. AnnotaUans : — ^Retd. A.-Q. v. Lieeds 
Corpn., [1929] 2 Ch. 201. Mentd. A.-G. r. 
Tynemouth Union, [1930] 1 (’’h. 016; Nixon 
V. A.-G., [19301 1 t^Ji. 6(«). 

196. Add. Citations 11921] 1 Ch. 138; 96 

L. J. Ch. 38 ; 136 1.. T. 236. 


Urban District. 

210. Add. Annotation : — Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 

212a. .] — (1) Under P. H. Act, 

1876, s. 189, an urban district council have 
power to remove their clerk from his office 
at pleasure & without cause or notice, this 


Ontario, [1928] 3 D. L. H. 200; 62 
O. L, H. 301.- -CAN. 


PART 11. SECT. 9, SUB-SfiOT. 2. 

o 1. — - — BigM to invfisiigcUe payments 
made prior to period under audit .] — 
A clerk of a rural district council 
ri'oclvod, duilnir the period from 
Mar. 1, 1920, to Sopt. 30, 1925, a bonus 
in addition to bis saUur, & this bonus, 
lie contended, had been duly granted 
to him. Duxixtf that period the pai’’- 
mente made to him were entered in the 
expendltiue book & submitted to 


various iitspooturs of the Local Govt. 
Dopartmonc, who passed them as 
correct, & such payments up to Oct. 
1924, were audited by auditors of the 
said Department & certified as correct . 
In Nov. 1925, B., an auditor of the t>add 
Department, eommenood his audit of 
the ooimoU's accounts for the two half- 
years ending respeetlvely Mar. 31, & 
£topt. 30, 1925. He mfonned the 
derk that the legality of the payment 
of the bonus had been quesuoned in 
the Ministry of Local Govt, by reason 
of the clerk’s claim for superannuation : 
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— Held • IJ. hod jurisdiction to Investi- 
gate payments made prior to the period 
under audit. — WAmn v. Local 
Govkrnmsnt Sc Public Health 
Minister, fl939J 1. 11. 377.— m. 


PART II. SECT. 10. 
sf. Referenec to arbitration — Under 
12 <t 13 Geo. 5, c. 140 (Ont.)— Arbitra- 
tors nof entitled to mdmU gtieations for 
opinion of court except upon matters of 
late.] — Be Township op Yorx SC 
Township of North Tobk (1025), 67 
O. L. R. 644.— CAN. 



VoL XZXnL— Local Oovemmaiii. Cases 812a— 557a. 


power cannot be negatived or impaired by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into between the parties. 
(2) The clerk can maintain an action against 
the councU for salary accrued due to him at 
the time of his removal from office. — B iiown 
V. Dagenham Urban (^ouxciii, [1920J 1 
K. B. 787; 98 L. J. K. B. 5(55; UO 


L. T. 616 ; 93 J, P, 147 ; 46 T. L. R. 284 ; 
73 Sol. Jo. 144 ; 27 L. G. B. 225. 

Fiolde. Poplar Corpu., [1U291 1 K, B. 750, 
220. id<L AnnofaiMH : — GeneraUy^ Retd. R. v. 
<irain, K,r p, Wandawoi’th Grdns., [1^*27] 1 

K. li. 510. 

230. Add Ciiniiom:- |1927J 1 K. B. 765; 90 

L. J. K. B.322; 137L.T.30; 91J,P.45; 43 
T. Xi. R. 263 ; 7 1 Sol. Jo. 160 ; 25 L. G. R, 16(5. 


Part VII. The 

271. Add. AnnoUttion : — Refd. Edwards r. A.-G. 
for (’anada, [1930] A. C. 121. 

282. Add, Annotation : — Refd. Brown v. Dagen- 
ham Urban Council (1929), 98 L. J. K. B. 

565. 

303. Add, Annotatioufi : — Held. St. Nicholas Aeons 
V, L. C. C., [1928] A. C. 4(59. Mentd. Stevens 
r. Willing A Co. (1929), 167 I.. T. .lo. 17s. 

360. Add. Annotation : — Dlstd. R. i’. Transpoid. 
Minister, Ex p. D. C. Motor Works, [1927] 2 
K. B. 401. 

508a. Senior sanitary inspector —Remuneration 
— Reduction — Conditions precedent. | A 

borough council reduced tlio salary of the 
senior sanitary inspector. They had not 
dismissed him nor liad he resigned, & he 
did not consent to the leduction. The 


Borough. 

council did not obtain tlio imconditional 
consent of the Minister of Health to the 
reduction : — Held : the council had no power 
to make the reduction. — Field v. Poplar 
(’ORPN., [1929] 1 K. B. 750 ; 98 L. J. K. B. 
575; 140 L. T. 691; 93 J. V. 157; 46 
T. L. R. 333 ; 73 Sol. Jo. 168 ; 27 L. G. R. 
370. 

549. Add. Antiolatioji : Retd. A.-G. v. Lt'eds 
Corpn. (1929), 99 E. J. (Mu 9. 

650. Add. Annotation : — Refd. A.-G. v. Leeds 
C«»rpn., (19291 2 Ch. 291. 

557a. - Improvement of navigation.] -The 
ct»rpu. of N. resiraiiu'd from soliciting, at 
the expeiiHo of the borougli fund a bill in 
l*arliarnerit (mablo them to improve the 
navigation of the rivi'r W.— -A.-G. v. Nor- 
wich (’oitPORATioN (1851), 21 L. J. Oh. 139 ; 


PART VII. SECT. 2, SUB-SECT. 1.— A, 

Iff. JurindidUm—When court may 


interfere.] — A municipal council 1 h a 
lotflslatlve body having a limited 4c 
deleffated jurisdiction. Wtw'ii it has 
acted within its jurlsdictiou, the <’f. 
cannot interfere ; the Justnoss or fair* 
nesB of its action cannot bo questioned 
by the ct. Wlien it goes beyond its 
Jurisdiction, or when it Is shown that 
meinbera of the ooimcil are c<imn>tiy 
Bocklnff to iwlvance, by raunlclpal 
loffislatlon, their own ends, or tlujsc of 
some favoured individual, the ct. may 
interfere.- - ffe Howard & Tokonto 
C twpN., /?c SwEKi & Toronto Ojki'n., 
(1928] 1 V. h. It. 952 : 01 O. L. 11. 
563.— CAN. 

PART VII. SECT. 2. SUB-SECT. 1.— 
B. (a). 

•h. Implied power to insure -Power 
exercised for vUesrior purpose -Whether 
contract valid. I—Qukknhland Ikhuk- 
ANCB Co.. Ltd. V. SrniACo Muxiri- 
rAl.lTY (1927), 30 W. A. L. K. 32. - 
AUS. 

PART VII. SECT. 2. SUB-SECT. 1. - 

B. (o) I. 

346 lii. 1 — H* V- OCNCIL 

OF THE Town or Charleville, /Ct p. 
COKONES, (19281 S. R. Q. 153.— AUS. 

PART VII. SECT. 2. SUB-SECT. 2.-~B. 

a (D. 63) i. .1 — H- (HaRd- 

iNOl i Bennett (1890), 27 O. II. 314.— 

CAN. 

55 i. Necessity for residence in 

ward—Candidate cannot be resident of 
two wards.}— Botixsoos v. Lampuc 
(S^A ll927ri W. W. R. 725.— CAN. 

PART VII. SECT. 2. SUB-SECT. 2.— 

C. (0). 

1 (D. 66 ) I. .1— R- (Hard- 

ing) 0. Bennett (1896), 27 O. R. 314. ^ 

0AM. 


1 m (p. 08) 1. if. I*. lOujorr v. Hr. 
(’A'iirAiUM'.rt Mi/NiriHAi, <;(mr.v. (190H), 
18 (), L. R. 57 ; 13 1). W. It. 89. -CAN. 

PART VII. SECT. 2, SUB-SECT. 4. -A. 

447 i. QuohfU'fUwns -liusineHs assess- 
ment —What niiumnts to assessitunt,] - 
lie EDNovroN Cuvri’KH. Jl. (Oi.ahkk) 

V. Bury (Alta.). |I927J 1 l). L. It. 
885 ; (19271 1 W. W. H. 450. CAN, 

PART VII. SECT. 3, SUB-SECT. 2. - D. 

ij. SeertUffry-treasim r Appointment 
tu run till sueecssor appainled- -liight to 
nciict.] I’ltf. was appointed s<s*rotnry- 
tn)usurer of deft. iuuniei|>allty under a 
byelaw which provided for the 
appolntmont of certain ollielais “ for 
the year 1 926, or until tlndr MueecHsors 
bo appointed.’* By another bye-law 
passed on Fob. 3, 1927, a sucoessor to 
pltf. was appointed ; but no notice 
of dismissal was given jdtf., Ac ho sued 
for tbo salary (or tluj month of 
Feb. 1927 : -JJeld • the meaning of 
the byo-law appointing pltf. was that . 
ills hiring was (or the whole of the j 
yt'ur 1920 Ac theroaf9)r until his sue- i 
cessoi woe appolnUsi ; Ac, tlierefore, 
his contract came to an end on the 
appointment of fals Huee4,‘ssor, Ac be 
was cntlLltsl to bo paid, with njspeet 
to Feb. only for the time during that 
mouth that he rendered services. - 
Blakeley v. Cji«rx£hwood Rural 
MUNiriPALiTY, 11928] 2 D L. It. 657 ; 
11928J 1 W. W. U. 828 . 37 Man. L. It. 
331. -CAN. 

PART VII. SECT. 8. SUB-SECT. 3. 

q {. .] — A t-own oounell nuiv 

dismiss Its otfleers wiUiout uotioe & 
without cause. — N bwbt v. Biwiwnleb 
( 1916), 34 W. L. It. 278 ; 10 W. W. U, 
249.— CAN. 

q ii. S. P. Wilson v. York (1881), 
46 U. C. R. 289.~-CAN. 

q ill. .] — Larkinh V, Sum- 

MERSIDE, (19281 4 D. L. R. 811.— CAN. 


ri. /#. O'. Municipal Art.] — 

Zruileh V. VicrottiA City, 11922] 1 
W. W. It. 75 : 70 D. L. R. 722 ; 30 
B. C. It. 389. -CAN. 

al. - ValUiitu of resoluitun.] 

- Where t]>e neia-ssary majority could 
only lie obtained by inohiding the vote 
c»f an alderman who iiad attendt^ 
meetings at which the qucHtlon of dla- 
missal had l>eon oonslden'd, but who 
liorl not been present at a meeting at 
which important ovldenoo was taken ; 
— Held : the n* 80 lutloii of illsntlssal 
w’Hs null Ar void. —Foster v. IIai.ifaz, 
11926] I J). L. It. 125; 57 N. S. R. 
208. -CAN. 

a 11. • - Kiyht of Deteoated by 

eoanril to dtpartmental heads.] -The 
municipal council ot Hydney passed a 
rusolutifm providing that the dlse.horgo 
or dJi^raUiig or susnonsion of any 
omplf>yec should b<* loft in the hands of 
the heads of the respootivo departraents 
subject to appeal to the town clerk, 
whose dtiolslon was to bo dual. An 
employee who was subsoil uently dls- 
misseu iiy a departmental head bought 
an action against the eounctl 
for wrongful dismissul : - Held tho 
eouncll hod power to delegate Its 
authority to dischargo ornployoo ; the 
iKiwer given to departmental heads 
In that respect was revocable, 6c tlio 
(oimcil hofi not denuded lt»«lf of its 
authority Ac the dismissal was lawful. - 
Bayly V. Municipal (Jocni’il of 
Hydnbv (1927), 28 H. R. N. S. W. 149 ; 
45 N. 8. W. W. N. 40. -AUS. 

PART VII. SECT. 4. 

r I. - ■ Funds in hand to meet 

pai/mcnt~Iiefusal of cor^aiion to 
aeeept goods.] — NKrrUNK MEfER Co. 
V. IIALIKAZ City (1909), 7 E. L. R. 2. — 

CAN. 


PART VII. SECT. 6. SUB-SECT 1. 

B. (a) lx. 

ik. BuUding prison.]— li. v. New- 
castle JJ. (1830), Bra. 214.— ^AN, 

67 



(huM 667 »— 7 W. Enouss AMS Eumx Diobst Stjpkushbmt. 


18 L. T. O. S. 68, L. JJ. j preuioua pro- 
ceedingt ^848), 16 Sim. 226. 


AwwtaHma :^4kiaMA* Mimt w. Slirewsbuir & Oh®?*" 
^jA1860iull®P?y* ^a.*.45¥* 


(1858). 1 ^ 
Ear, 268. 


. R. 445. 


A.-O. V. Wlffan Oorpn. 


669* Add, Annotation A.*0. v, London 

A Home OountJee Joint Eleotiicity Authority, 
[1829] 1 Oh. 618. 


662. Add, Annotation Brown v, Hagen- 

ham Urban Oounoil, [1829] 1 K, B* 787. 


Part XII. — ^The County. 


697. Add. Annotation: — ^Mentd. A.-G, v. Sharp 
(1930), 99 L. J. Ch. 441. 

699. Add. Annotation : — As to (1) Oonsd. Collins 
V. Whiteway, [1927] 2 K, B. 878. 

718. Add, Annotation Apld. A.-G. v. London & 


Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 613. 

785, Add, Annotation : — Aa to (3) Consd. A.-G. v. 

Sharp (1930), 99 L. J. Ch. 441. 

759. Add, Annotatixm — Aa to (1) Oonsd. Aylott v. 
West Ham Oorpn., [1927] 1 Ch. 30. 


PART Vll. SttOT. S, 8UB-SE0T. 1. 
n. Varied, t AJta. L. R. 34S. 


PART XII. SECT. 7. 

■1. AoUon for damage to bndae .] — 
The oorpn. of a county can maintain 


an action for damages to, or deeUraotion 
of, a bridge lying within Iti limits. — 
Wblunqton County Oorpn. v.Wiison 
(1865), 16 O. P. 124.— CAN. 
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VoL xxxm.— Crsm 10-841. 


LUNATICS AND PERSONS OF UNSOUND MIND. 
Part I. — In General. 

10. Add. Annotation : — Retd. Re Beiliss, Poison mission.] — Winthrop r. Winthbop (1846), 

V. Parrott (1929), 141 L. T. 246. 1 Coop. temp. Oott. 19(1 ; 5 L. T. O. S. 825 ; 

47 E. II. 815, L. (J. ; mthaeqtwrU proceedinge 
26a. ** Legally Incapable ** -Issue of lunacy com- (1846), 15 1^. J. Eli. 103, L. (). 


Part II. — Civil Capacity, 


40. Add. Annotation : — ^Mentd. Dewe v. Drwe, 
Snowdon v. Snowdon, [1928] P. 113. 

186. Add. Annotatio7i : — Mentd. Apted r. Vptod tV 
BliH.s, fl930J P. 216. 

186a. .] - -Whenever a person did an act . . , 

which act if done by a person with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the person doing the act was not so 
great as to make him unable to understand 
the nature & consequences of the act which 
he was doin^, that was an act for which he 
would be cr^ly or criminally re^onsiblo 
(Lord Esher, M.Ii.). — Hanrury v. Hanbury 
^802), 8 T. L. II. 659, C. A. ; previous 
proceedings, [1892] P. 222. 

204. Add. Annotation : — As to (3) Apld. Re Beiliss, 
Poison V. Parrott (1929), 141 L. T. 246. 

204a. .] — Where a woman aged 93 

executed an alleged will a few months before 
her death altering the principle of equal 
division of her property between her children, 
two married daughters, which liad been 
followed in her previous testamentary dis- 
positions & in family benefactions dxuing her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had bene- 
fited one daughter far more than the other, 
(6) that her memory had so far failed that 
she coidd no longer remember her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore she had 
not at the time of the making of the alleged 
will a disposing mind & understanding 
within the definition in Banks v. OoodfelUno, 
No. 204, ^ the alleged will was pronounced 
against.- -Be Beujbb, Poubon v. Parrott 


(1929), 141 L. T. 245 ; 46 T. L. K. 462 ; 73 
Hoi. Jo. 628. 

206a. .] He [testator] liad such a degree of 

knowlod^ ^ understanding as to . . . know 
Itf. quite well, to remember that pltf. & 
had been engaged in preparing his will 
&• U> appreciate that he was asked to execute 
as his will the document which was then nut 
before him . . . Applying the principle laid 
down in Parker v. Pelgaic, 8 P. £). 171, 
testator’s execution of the will so far as 
it had been resolved uv)on while he had the 
capacity, was pro tanto good execution 
(Loin> Merbivalh, P.). — I^omas v. Jones 
(1928), as reported in 139 L. T. 214 ; 44 
T. L. K. 467. 

I 264a. Disposition valid -Capacity when instruc- 
tions given.] - Where a testator is of sound 
mind when ho gives instructions for a will, 
but at the time of signature acoepts the 
instrument drawn in pursuance thereof 
without being able to follow its provisions : — 
Held : he must be deemed to bo of sound 
mind when it is executed. — I^vera v, 
Perera, [1901] A. O. 364 ; 70 L. J. P. O. 46 ; 
Hi h.T, 371 ; 17 T. L. B. 389. P. 0. 

Annotation : -ConsA, Tbomtid v, Jono« (1928), L. T. 

214. 

265a. .] “Hoby v. Hoby (1828), 1 Hag. 

Ecc. 146; 162B. K. 637. 

2 I 4 . Add. Annotation : — Refd. In the Estate of 
Musgrove, Davis v. Mayhew, 11927] P. 204. 

380. Add. Annotation: — As to (2) Consd. Re 
Bolliss, Poison v. Parrott (1929), 141 L. T. 
246. 

341. Add, Annotation : — 'Consd. Re Beiliss, Poison 
V. Parrott (1929), 141 L. T. 245. 


PART II. SECT. 3, SUB-SECT. 2.— 
A. (•) L 

160 i. Whether marriafieinvaiidaied— 
JJeffree of incapacity — Party incapable 
of understanding nature of contract .] — 
The xiuental capacity reqxilred for a 
valid contract of marntige la the 
capacity to understand the nature of 
the contract St the dntiea St reeponsi- 
biliUeii which it oroatee. In an action 
for the annulment of a marriage on the 
ground that deft, waa at the time of 
the marriage mentally incapable of 


entering into the contract tbo evidence 
auflQolent to establlab that concluaiou 
muat be of a very clear Sc dolinlte 
oharacter.“-CuKRTEOW w. Feinstkin 
(C an.), (193(il 1 V. L. 11. 187 ; affg.. 
[1929] 3 D. L K. 389 ; 2 W. W. It. 
257 ; 24 Alta. L. R. 188 ; rtry., [1929J 
I D. L. R, 980 ; 1 W. \v. It. 467.— 
CAN. 

J. S, SI 

B.7a). 

2S1 If. ,)— The proof neoea- 


»aiy to oHiabllah a vrilJ la uot an ahaoliite 
or ooucluaivu one, but auch xirofif aa 
would aatlafy a prudent nmu. 7'he 
burden of proof aa to tbo execution Sc 
the toatainentary capacity el teatator, 
at the time of the oxtMiutlen of a will, 
Uea upon lie propnunder, who ban to 
explain away tho buhiiIcIouh oircuiu* 
atancoa appearing In the caae. Su* 
REXPllA NATH CHA’n’EIUI V. jAlfN'AVf 
CriAftAN MUKlUCltJl (192.0), i. It. H. .06 
Calc. 390. -IND. 
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Cases 489»— 629b. Enolish and Eufibe Dtoebt Sufflembht. 


Part lii. — Presumptions and Proof of State of Mind. 

469a. .] — ^WooDPORDB v. Burn (1834), 6 Nev. & M. 162, n. 

Annotation : — ^Befd. Doe d. Tatham v. Wrlgrlit (183G), 1 Bar. Sc W. 729. 

Part V. — Jurisdiction of Chancery Division of High Court 

of Justice. 

498a. .] — Norris v. Sandpord (1861), cited in 16 Beav. at p. 301 ; 61 E. R. 818 ; 

8uh nom. Morris v. Sandpord, 1 W. R. at p. 96. 

Annotation Refd. Non*Ia i>. Stuart (1852), 10 Boav. 359. 

612. Add. Afinotation .-—Refd. C. L. v. C. F. W., [1928] P. 223. 


Part VI. — Jurisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 
property — Change of circumstances — Causing 
party to ** suffer an injustice” — Law of 
Property Act, 1925 (c. 20), s. 171 (1).]— 
A lunatic not so found had been of unsound 
mind since 1882. She was a spinster aged 
eighty-one, & was possessed of personal 
propert,y of the value of £2,000. From the 
time when she became of unsound mind she 
liad lived under the care of an uncle & aunt, 
who liad provided £2,076 towards her main- 
tenance. The uncle died in 1886 & the aunt 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was appointed receiver 
of }ier estate Sc acted until 1920, when she 
was relieved & a sister of appcts. was appointed 
in her place. On her death in 1925 one 
of nppcts. was appoint<‘d & was receiver 
of the lunatic’s estate. In 1880 before her 
rt:ason left her the lunatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appcts., the residuary legatees 
under the aunt’s will & second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, & 
to direct a settlement to be made of tllb 
property of the lunatic; — Held: (1) the 
phrase “suffer an injustice” in sect. 171 
M) (c) must not be rigidly confined to a 
deprivation of a strict legal right, since that 
would stultify the operation of the sect, 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, 

, in the circumstances appcts. would “ suffer 
an injustice ” if the recent change in the law 
of int^tacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recoj^tion, pecuniary & other- 
wise, which their side of the fano^y had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 


(2) there had been “ a change of circum- 
stances ” within the sub-sect, since the 
execution b y the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her property ; (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover. — -Re Free- 
man, 1 1927] 1 Oh. 479 ; 96 L. J. Ch. 225 ; 136 
L. T. 657 ; 71 Sol. Jo. 272, 0. A. 

Annotation: — As to (1) Oonsd. Re Greene, Be Whitworth, 
Re E. A., Re Frosor, Re Wood, 11928] Ch. 528. 

529b. .] — Under a marriage 

settlement dated Oct. 16, 1879, personalty 
funds were settled by a husband & wife upon 
trusts under which, after the death of the 
husband in 1915, the wile was entitled to the 
income for life with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 & 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
A the husband’s fund to the husband, who 
had given all his property to his wife. By 
his will the wife’s father, who died in 1886, 
gave his residuary real & personal estate 
upon trusts under which, in the events 
which had ^happened, his daughter, the wife, 
received the income for her life with a power 
of appointment by deed or will amon^ her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will 


PART V. SECT. S, SUB-SECT. 1. 

Bb. To appoint person to convey — 
Property of hinaiic sold in partition 
action.] In a partition notion 

the ot. has sold lauds the property of 


a person of unsound mind not so found, 
a ludge of the Cb. Div. exercising the 
lurlsdiotion conferred by Trustee Act, 
1898, BS. 30. 31, 33, will appoint a 
person to oonvoy the lands on behalf 
of the person of unsound mlud. — 
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Kkatxno V. KBATixa. [1918] 1 I. K. 
453.— IR. 


sd. AfortffOff^ vested in tteo 

irustees^Re J. J. D.. [1928] I. R. 
538.— IR. 



VoL XXXill.-— Loiuitios. Cases 6d91>— 829. 


apart from their mother d: an aunt aged 
ei|ghty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother & aunt, 
the Crown would take on their deatlis under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement her father’s will, 
which should include trusts in her favour 
absolutely after the death of ea(;h child or, 
alternatively, a general power of appoint- 
ment by will so as to enable her to bonellt 
friends ds charities in which the family had 
always been interested. Befoi-e the applica- 
tions were heard an arrangement w^as come 
to between the wife & the Crown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds A: over the 
father’s residuary personal estate tin* 
extent of £21,140, being the amount provuled 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of lun* 
father’s residuary estate, valued at- about 
£285,000, & agreeing to supplement the 
income of the mantenance fund for the 
benefit of the children as theretofore : — 
Held : there w»as no ground justifying the ci. 
in making a settlement in respect of the wife’s 
father's residuaiy estate, for no injustice 
would be surtered by the wife witliin sect. 
171 (1) (c), if each child’s share of the property 
was allowed to devolve as on an int<*.staoy 
on his or her death, nor ought the trusts t<» 
be altered under sect. 171 (1) (6) ; hut as the 
(’rown did not oppose a Hettl(‘ment of tlm 
marriage settlement funds, tirders would be 
made for settlements of the two childr<»n’H 
shares so as to give the wife a genei'al power 
of disposal over the funds. The provision 
of the maintenance fund of £21,100 did not 
afford a ground for directing settlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under Lunacy 
Act, 1890 (c. 6), s. 117, if so advised. 

An application for a settlement was iua<le | 
by a widow, aged eighty-one years, & flmt I 


cousin of the patient, who was sixty-two years 
of fi^e. The only other near relatives of the 
patient w'ere two first cousins, who were born 
in 1847 A 1850 respectively & who were & 
fUways had been resident in South America. 
Appet. stated t hat by reason of her own great 
age & that of her two cousins in South 
America any settlement which the ot. might 
be pleased to direct would not bo of any 
matxu'ial benefit to the jiatient’s next of kin, 
unless its scope were extended to Include 
children of any deceased first cousins of the 
patient’s mother: — Held: there was no 
siifllcicni ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
ho had dispostwl of his residuary estate equally 
between his wife cliiUlren os a class. Tho 
wife had since di(‘d, as ha<l also ono of 
patient’s sons, leaving issue. Tho patient’s 
family wei-o desirous that tho deceiiscd son’s 
issue should be in no w'orse posU<ion than 
they would have been if their father had 
survive<i tlu* patient : -Held : t.ho case was 
a proper one for t-ho exercise by tho ct. of its 
discretion under sect. 171, by directing a 
Hotthunent. 

The pro])oH-y of a patient was d(*rived under 
th(‘ will of his maternal grandfather. It had 
been st'ttled by the? patient’s mother on her 
marriage with his father, whom she had 
divorced in 1877, A who had m>t since been 
iieard of, 'rim object of an application for 
a 8(‘ttlemcnt was to exclude any claim by 
the father or Ids family : Held : a settlo- 
iiient ought to be directed. 

A patient liad made a will in 1922, leaving 
the whole of his prop(»rty to his wife, in 
1925 became of unsound mind. The will 
Jiad b<‘(‘n lost. On an application by the 
wife for a Hcithuiumt, evidence was produced 
which satisfied tlio ct. as to th(‘ fiujt of tho 
Jo.sH A. jiK to the contents of tho will : -Held : 
a settKjrncnt carrying out the terms of the 
will ought to he directed. Ue Guri^NK, Rc 
Wjii'i'vvoKTii, Rf L. A., /ic Kjiaheh, Re 
Wood, 1 1928) Oh. 528 ; 97 L. .1. Oh. 278 ; 129 
L. T. 1.52 ; 44 T. L. H. 449, 0. A. 

I, Add, Annotation : -Aa to (1) Coitsd. Re 
■ Silva V. Silva, [1929J 2 Oh. 198. 


Part VII. — Judicial Inquisitions as to Lunacy. 


681. Add. Annotation -Refd. Greenway v. A.-G. 
(1927), 44 T. L. R. 124. 

778a. By natural daughter of bastard lunatic 

tenant for life- -As check on remainderman.] 


- Re Webb (1840), 2 I’h. 110; 2 Coop. temp. 
Cott. 102; 17 L. J. Oh. 270; 41 E. R 88.5, 
L. V. 

820. Add. Citation : -previous proceedint/'i, 2 L T. 
O. S. 225, L. O. 


Part VI II. “ Appointment of Receiver. 

8g7ft, Committee Infirm.] — Re Biftcit 829. After this case add “ On Jurisdiction of other 

(1808), Shelford on Lunatics. 2nd cd. 187. courts to enforce claims against lunatic's 

g27b. Committee resident at distance estate.)— Hi/sband & Wife, No. 6360a, 

from estate.] — Re Seaman (1808), Shelford 
on Lunatics, 2nd ed. 187. 
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Part X. — Judicial Powers over Estate. 


980. Add, Annotation : — ^Refd. Re Freeman, [1927] 
1 Oh. 479. 

981. Add. Annotation : — Reid. Be Freeman, [1927] 
1 Oh. 479. 

1009a. .] — Be Fisher (1860), 2 H. & Tw. 

449 ; 19 L. J. Oh. 621 ; 14 Jur. 233 ; 47 
K. R. 1769, L. 0. 

1012. Add, Annotation : — Aa to (1) Reid. O, L. v. 
0. J’. W., [1928] P. 228. 


1009. Add. Annotation .—Reid. 0. L. v. 0. F. W., 
[1928J P. 223. 

1070. Add. Annotation : — Reid. 0. L. v. 0. F. W., 
[1928] P. 228. 1 

1091. After this case add “ See, also, No. 1378a, 
post. 

1229. Add. Annotation : — Reid. Be Price, [1928] 
Oh. 679. 

1886a. One ol several trustees insane.] — 

Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. The 
surviving trustee devised all estates vested 
in him as a trustee to three persons, one of 
whom, after proving his testator’s will, 
became of unsound mind. A petition was 
presented for the appointment of new 
trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 
surviving trustee : — Held : the petition was 
properly presented in Lunacy as well as in 
Chancery. — Be Mason (1876), 10 Oh. App. 
278 ; 44 L. J. Ch. 678 ; 23 W. R. 787, L. JJ. 

AltmotaWpna ;--ExpW. Ef Gardner’s Trusts (1878), 10 CJh. D. 

2U. Oonid. Re M.. [1899] 1 Oh. 79. Betd. CosweU v. 

Sheen (1898), 69 L. T. 854. 

1336b. Jurisdiction ol Chancery Division — Sole 
trustee Insane — & out ol Jurisdiction.] — A 

petition for the appointment of new trustees 
& for a vesting ordfer, where the eicisting sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 
as well as in Chancery. — Be Gardner’s 
Trusts (1878), 10 Ch. D. 29 ; 40 L. T. 62 ; 
27 W. R. 164. 

Annotations: — Conid. Caswell v. Sheen (1893), G9 L. T. 854 ; 

He M, [1899] 1 Ch. 79. 

1836c. Not SO found.] — The High Court 

has jurisdiction under the Trustee Act, 1893 
(c. 63), to appoint a new trustee in the place 
of a sole surviving trustee who is a lunatic 
not so found.— Re M, [1899] 1 Ch. 70 ; 68 


L. J. Oh. 86 ; 47 W. R. 267 ; 15 T. L. R. 
64 ; 9Ub nom. Be J. M., 79 L. T. 459 ; 43 
Sol. Jo. 76. 

Annotation : — Coosd. Re James* Mortgrage Trusts, i;i919l 
1 Oh. 61. 

1349. Add. Annotation : — Mcntd. Evans v. Morgan, 
[1928] 2 K. B. 527. 

1378a. .]— On May 26, 1927, the 

receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. The 
scheduled creditors were not parties to the 
order. On May 29, three days after the order 
was pronounced & before it was completed, 
the lunatic died . The order was subsequently 
completed on June 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate: — Held: (1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, &> it gave the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master liad no jurisdiction to 
direct that effect should be given to the 
order of May 26 ; (3) the exors. were entitled 
to the fund in ct. without regard to the order 
of May 20, but inasmuch as an order had since 
been made for the administration of the 
limatic’s estate, the fund must be paid to the 
credit of the administration action. — Be 
Whbatbr, [1928] Ch. 223; 97 L. J. Oh. 
97 ; 138 L. T. 433 ; 44 T. L. R. 166 ; 72 
Sol. Jo. 17, 0. A. 

1391a. .] — Be Wheater, No. 1378a, 

ante. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. («). 


t i. Transfer of funds to— 

hunattc not absolvielv entitled- — Inquvries 
ordered .] — Re Cuarteius (1878), 25 
Ur. 376.— CAN. 


t i. Foreion committee — Recognitwn 
by covTt.\ — Re Hickson, (19271 4 

D. L. R. 607 ; 61 O. L. R. 180.— CAN. 


for malntonaaoe. The ftssots were not 
snfflolent to meet the payment next in 
priority, viz., the general costa of the 
oommitteo.— I2e P., [1926] I. R. 422.— 


PART X. SECT. 2, SUB-SECT. 3.— 1. 

See ease in Sect. 2, inb-aeot. 3, E. 
(b), ante. 


PART X. SECT. 2. SUB-SECT. 8.— 
E. (b). 

sd. Eatofe insolvent . \ — A person of 
unsound mind had been pliwsod in a 
private mental hospital at a fixed 
ann\ial charge for maintenance dC treat- 
ment, which had been sanctioned by an 
order of the ct. She died intestate. Sc 
her estate was insufilciont to meet all 
olatms: — HOd: imymont should be 
made in the follovnng order of priority : 
(1) funeral expenses ; (2) the lunaey 
'* perooutam ** ; (8) the oommittee's 

costs of dismisidng the matter out of 
lunacy ; (4) arrears due to the hospital 


PART X. SECT, 5. SUB-SECT. 1.— A. 

t i. Lunatic fortiffner residing abroad 
— Sole of land in Ontario — Power of 
cottrf.]— A man resident in the State of 
New York was deoiarod a lunatic. 
Ho was the owner, subieot to a mtge., 
of land in Ontario, & the foreign com- 
mittee applied to the Supreme Ct. of 
Ontario for an order deoiartiig him a 
lunatic, with a view to oDtalning 
authority to sell the land : — HeJd : 
the ot. had power to doolare the man to 
be a lunatic, to appoint a committee 
Sc to authorise Sc the committee 

to sell the land, although the Innatlo 
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was a foreigner In a foreign land, & 
under the care Sc custody of the law 
of that land. — Re 1*ipbr, (1927] 4 
D. L. R. 924 ; 61 O. L. R. 257. —CAN. 

t 11. .] — As regards 

land situate In Ontario, the provisions 
of Lunacy Act, authorising the sale of 
land, apply only where the lunatic 
has been so found by an Ontario ot. — 
Re Hickson, [1927] 4 D. L. R. 607 ; 
61 O. L. R. 180.— CAN. 


PART X. SECT. 8, SUB-SECT. 1.— D. 
1261 i. Stock in name o/ioini trustees — 


Lunacy of one — New trustee appointed 
deed c " ' * 


i oontairnna vesting deckantion — 


Form of order.]— Re G. H. L., [1928] 
I. R. .543.— IR. 

si. Shares held in Joint tenancy — 
Lunacy of one tenant.}— Held : the ot. 
had power under its statutory iuils- 
dlotion to sever such ioint tenimoy. Sc 
to rwaltee the lunatic's share, his 
totexest Sc benefit so leoulred.— 
a*OoN]f»u. V. Habb»on, UM7] 1. R. 
880.— IR. 
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1404. Add. AmioUaion :—As to (1) Apld. Re 1419. After this case add ** Whether deduction 
Wheater, [1928] Ch. 223. admlsalble lor income tax purposes.] — See 

1411. Add. AnnotaHon : — Apld. Be Wheater, [1928] Incomb Tax, No. 545d, arUe.^* 

Ch. 22S. 


Part XI. — Actions. 

1469a. .] — Charlton v. West 

(1861), 3 De G. F. & J. 166 ; 30 L. .T. Ch. 1466. Afl^r tliis case add “ Married woman.] 

816 ; 4 1j. T. 466 ; 7 Jur. N. S. 614 ; 0 W. R. —Sec UueBAND & Wipk, Nos. 2189, 3189a.'» 

611 ; 46 B. R. 837, L. JJ. 


Part XII. — Costs. 

1606. Aeld. AnnotcUion : — Consd. Be Wheaier, 1667. Add. Annotation : — Mentd. Ueimerloy ♦>. 
11928] Ch. 223. 1 Prestwich V. D. C. (1929), J41 L. T. 602. 


Part XIII. — Administration in Regard to Reception and 

Care of Lunatics. 

1670a. When criminal Information granted.] 1688. Add. Annotation : -Held. 8ioko Newington 

— Ex p. liOWB (1872), 30 J. P. Jo. 760. Borough (^onncil v. Richards (1929), 46 

1674. Add. Annotation : — Mentd. Brown v. Dagen* T. L. R. 660. 

ham U. D. 0., [1929] 1 K. B. 737. 


Part XIV. — Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. Annotatiom : -Apld. Do Frevillt* v. 
DUl (1927), 96 L. J. K. B. 1050. Apprvd. 
Harnett v. Fisher, [1927] A. C. 573. 

1856a. .] -Pllf. was certified by deft., a 

medical man, to be a lunatic &: a person to be 
detained under care & treatment : — Held : 
(1) deft., inasmuch os he undertook the 
statutory duty of certifying pit!, as a lunatic, 
owed a duty to him to exercise reasonable 
care ; (2) since no reception order could have 
been made by a magistrate without the 
certificate of a doctor, & as the certificate 
was given by deft, with a view to the obtain- 
ing of such an order, the giving of the cer- 
tificate was the direct cause of the order 5c 


of pltf.’s detention. — IIarnbtt v. Fisher, 
[1927] 1 K. B. 402 ; 96 L. J. K. B. 55 ; 135 
L. T. 724 ; 42 T. L. R. 746 ; 70 Sol. Jo. 917, 
C. A. ; on appeal, [1927] A. 0. 673, H. L. 


AnnoUUioM :^Ae to (1) FoUd. De Fterille v. DUl (19S7), 96 
L. J. K. B. 1056. .Aeto (2) Fdttd.De FrevlUee. DUl (1927). 
96 L. J. K. B. 1056. 


1866 b. S. P. De Fbeville v. Dill (1927), 96 L. J. 


K. B. 1056 ; 138 L. T. 83 ; 43 T. L. R. 702. 


16560. Effect of certificate. ] IfAtiNim' v. Fisher, 
No. 1850a, ante. 

1856d. S. P. De I^^revjllb v. Dill, No. 1856b. 
ante. 

1859. Add. AnnotoWon .* —Held. De Frevillc r. 
Dill (1927), 96 L. J. K. B. 1056. 

1862. Add. AnnotatUiUH : — As to (1) Apld. Do 
Preville v. Dill (1927), 96 h. J. K. B. 1066. 
Refd. Ifamott v. Fisher, [1927] A. CJ. 573. 

1863. Add. Annotation : —Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

1865. Add. Annotation : — Refd. De Freville v. 
Dm (1927), 90 L. J. K. B. 1056. 

1866. Add. Annotation Mentd. GfitiJifTc v. 
Edelston, 11930] 2 K. B. 378. 

1867. Add. Annotation : — Refd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1050. 

1869. Add. AnnotaiionM : -Refd. De Freville v. 
Dm (1927), 96 L. J. K. B. 1050 ; Harnett v. 
Fisher, [1027] A- 0. 673. 


PART XI. SECT. 6, BUB«8ECT. 1. 

bl. Appointment of curator ad 

Wm-l—DAvineoN e. Scott's Ship- 

BtTXLiDlNO tC ENOimEBBllfO CO., LTD., 

[19161 a C. 970.— SCOT. 


PART XIV. SECT. 1. 

1860 I. 2>uty of doctor to act xn good 
faith A ufUh rtaeonabU care .] — Clrcttm* 
stanoee in wbioh an application under 
Mental DieeaMs Act, K. &. A.. 1922 
(o. 223), •. 25, tot tbe stay of an action 
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affainst a doctor for nogUsenoe in that 
pltf. bad been committed to an asyltun 


lad been committed to an asrltun 
ut a proper ln<iuiry being held, 
efused. — HiaifRiti) v, Jamixsov 
), [19271 i D. L. K. 807, 1005, 
3 W. W. It. 543.— CAM. 
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Part XV. — Offences, Penalties and Proceedings. 

1882a. Annoyance of receiver & lunatic.] — 1896a. .>t-Easton v, Johnson, Easton 

Re Seaton, L1928] W. N. 307 ; 166 L. T. v. PoTi'S (1929), 168 L. T. Jo. 637, C. A. 

Jo. 438. 


Part XVI. — Mental Deficiency. 

1897. Add. Annotation As to (2) Dlstd. Woodward v. Oldfield (1927), 95 L. J. K. B. 796. 
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MAGISTRATES. 

Part I. — ^The Office of Magistrate. 

6. Add, Annotation : — Generally, Mentd. Watt w. l^mgsdon (1920), 98 L. J. K. B. 711. 


Part II. — Qualifications and Disqualifications 


45. Add. Annotation: — Apld. R. v. North Wor- 
cestershire Assessment Ooinmittet', Il'x p. 
Hadley, [1929] 2 K. B. 897. 

82a. Interest as fellow trade unionist— No trade 
dispute involved.] — Upon a summons by the 
wife for a separation order on the ground 
of desertion under the Summary Jurisdiction 
(Separation &; Maintenance) Acts, 1895 A: 
1925, the wife complained that her husband 
had refused tt) cohabit with her treated 
her only as a servant, though they continued 
to live under tlie same roof & breakfasted & 
took their Sunday midday meal together. 
The justices dismissed the summons. The 
wife appealed, «fc submitted that as one of 
the sitting justices was a member of the same 
trade union a.s the husband, that justice 
must be regarded as an intwestod person, 
Aj therefore the decision was null & void : — 
Held : it would be stretching the law tc> say 
that a magistrat/c could not sit if one t»f the 
parties liappened to be a member of the same 
trade union as he in a matter in which no 
trade dispute was involved.— Stevens v. 
Stevens (1929), 93 J. P. 120; 27 L. G. K. 
302, 1). 0. 

83. Add, Annotation : -Dlstd. K. v. Ijeicester J J., 
h'x p. Allbrighton, f 19271 1 K. B, 557. 

84. Add. Aiinotation : -Refd. Mach*an v. Workem’ 
Union, [1929] 1 Ch. 002. 

97. Add. Annotation: — Apld. R. V. Bssf'x JJ., 
Ex p. Perkins, [1927] 2 K. B. 175. 

97a. Clerk’s firm acting against defendant in 
earlier proceedings.]— (1) Certiorari will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 


clerk is a member of a Orm of solrs which 
acted for the wife at an earlier stage of the 
same pmeoedings, even though it is proved 
(hat the wife’s business was conducted ex- 
clusively by a managing clerk in charge of a 
branch ofllce, & that the jiistices’ clerk w^as 
in fact quite unaware that his fhm had over 
acted for her. The test is not whether there 
is in fact bias, but W'hether a reasonable man 
concerned in tlie prf>cei>dings might think 
(ha(- the tribunal was not inq>artial. 

(2) Appet. for a certiorari in such circum- 
stance's does not waive his right to (yako 
objection to the presence of the cU‘rk by not 
havii\g exc'rcised it, when he does not know 
that he was entitle<l to it.-- R. v. Khhkx JJ., 
Ex p. PRUKJNK. (19271 2 K. B. 475 ; 96 
U. J. K. B. 530; 137 U. T. 4.55; 01 J. P. 
94 ; 43 T. L. R. 115 ; 28 Vox, 0. 405, 

1). O. 

102. Add. Annotation : -Refd. Maclean v. Workers' 
Union, (1929j 1 Uh. 602. 

106. Add. Annotation : Refd. R. t>. Sheffield JJ , 
Ex p. Rawson (1927), 91 J. I*. 193. 

109. A dd. A nnotationH : -Refd. Maclean v. Workers’ 
Union, [1929] 1 (.3i. 002 ; U. v. Huntingdon 
(Vmfimiing Authority, 11929) 1 K. B. 098, 

114. A nnotatio?i . — JnHort “Apld.” before “ R. v. 
Middlesex JJ,” 

119. Add. Annotation: -Refd. H. v. Noi'th Wor* 
cesteTshire Assessment (k>mir)itU*(‘, Ex p. 
Hadley, [1929] 2 K. B. 397. 

128. Add. AnnoUHion :— Refd. Maclean v. Workers’ 
Union, [1929J 1 Vh. 002. . 

150a. .]— R. V. Bhmkx JJ., Ex p. Per- 

kins, No. 97a, ante. 


PART 1. SECT. 2. 

n i. — “ ~ Appointment as tou'nrnapoi- 
trate — Kffect on jvrunlictufti.y—'i'hc fact 
that a police magistrate holdlug un 
appointinert for the pnivlntie of 
Maoitoha is appointed by a later 
commission a poUu! magistrate for a 
certain tovm therein does not cancel 
the former appointment or alteet bln 
jurisdiction theretmder. — K. v. I’lum- 
msR (Man.), H9291 3 W. W. R. 618; 
52 Can. Crlm. Cas. 288.— CAN. 


PART II. SECT. 2. SUB-SECT. 1.— 
A. (b) i. 

d i. Moffistraie insurance affent 

placing part oj xnmtrance on municipal 
property — Proceetdion tor breach of 
munteipal bye-Utw.y—U. (Exsosbit) r. 
McExhikket (Alta.), [19271 3 D, L. K. 
1189; (1927J 3 W. W. iL 284 ; 49 
Can. CrlnL Cas. 13. -CAN. 

PART II. SECT. 2, SUB-SECT. 1.- E. 

149 Ui. .1— li. V. llHOWN 

(P, E. 1.), [19291 1 D. L. K. 687; 61 
Qg^ Crlm. Cas. 248. — CAM. 

167 i. Etfeci of waiver on power of 


Justice.Y- Tho consent or 
of any party will not supply the defect 
or want of juriwlk-tlon on a niaglNtratc'. 
--PaIUHHX/KAN RATAKAM C. (’<»('kJ. 

(1929), I. L. R. 53 Bom. 71fi.- IND. 

PART VI. SECT. 2. 

302 I. Creature of etut'ule' OJfeuve 
must be strictly within statute .) — In 
order for a magistrato to have Juris- 
diction, under Chimina] Code, i'art 
XVI., to try a choit^c summarily 
without the consemt of the aoc-used 
it must plainly appear that tho oaso 
is one mth respect to which such 
Jurisdiction is oonforrefl. — R. v. Fray, 
I1928J 8 D. L. n. 206 ; [19281 1 W. W. R. 
670 ; 49 Can, Crlm. Cas. 316; 2.3 Alta. 
L. K. 344.— CAN. 

305 1. Matters nof coynisatflr by justices 
under summary juHsdvivm Offence 
punishable by fine <£• imprisortmeni.) — 
H. V. ManUBL, (19281 2 L>. U. It. 766 ; 
50 Can. Crlm. Gas. 32.- CAN. 

p 1. .] — ^A police magistrate has 

no Juxisdictioa to try summarUy 
without the consent of the aocused , 
a dUuve under Criminal Code, s. 296, ' 
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of assault occaslouJng actual bodily 
Imriu, A, therefore*, cannot )iavo such 
Jujisulctlt^n ov<jr said offence oonforred 
on him merely by tho laying of tho 
charge under sect. 274 for unlawfally 
wounding or iodlciing grlovouK bodily 
harm. It. v. Lm'RNDRB. 11928] 3 
W. W. It. 680; 60 Can. Orim. Cm. 
419.- CAN. 


•b. Offence at time committed not 
friable summarUy.) -U. v. Ubihlku, 
[1928] 3 V. L. It, 221 ; 49 Can. Crlm. 
Caa. 3il.- -CAN. 


■d. JHsdftedience of maintenance 
order — informatwn heard after order 
rpmshed.) - An order for rnalnt/Cuance 
made against deft, in 1923 was tjtuiHhed 
in Feb. 1928. In May. 1928, an 
infomiAtion for <llsol>wiienco of tho 
inaintonaneo onler prior to the date 
of <juashlng was heard, 3c an order was 
then made that deft, be imprisoned 
until the mainU'uance order should 
be complitHl with : Held: tho main* 
hmunue order having been (luashed. 
the Justices hod no Jnrisdtotion to 
Ltioaire into any disobedtenoe of the 
order alleged to have been committed 



Oawi 884a— 488a. Eitoush and Eufibe Diqxst Suppusuent. 


Part VII.- Indictable and Summary Offences 


334a. Before charge gone Into.”] 

— Deft., who was represented by a solr., was 
charged before a ct. of suminary jurisdiction 
with an offence for which, if convicted, he 
would be liable to impiieonment for a term 
exceeding three months. He was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced then 
decision. Deft, protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not elect, the case 
would be sent for tidal, he stated by his solr. 
that he would be dealt with summarily. 
Deft, was then convicted & fined : — Ifeld : 
the proceedings were a nullity as the giving 


of that information to the person charged on 
his appearing before the ct., “ before the 
charge is gone into,” in accordance with 
above sect, is a condition precedent to the 
validity of the subsequent proceedings. 
Accordingly the conviction was quashed. — 
B. V. Dixon, Southampton Justices, Ex p. 
POBTEOUS (1929), 142 L. T. 697 ; aub nom, 
B. V. Hampshibb Justices, Ex p. Pobteous, 
94 J. P. 70 ; 46 T. L. B. 167 ; 28 L. G. B. 
84, D. C. 

343. Add, AnnoUUion FoUd. B. v. Dixon, 
Southampton Justices, Ex p, Porteous (1929), 
142 D. T. 697. 

346. Add, Annotation :—A8 to (1) Folld. B. v, 
Dixon, Southampton Justices, Ex p. Porteous 
(1929), 142 L. T. 697. 


Part VIII. — Procedure under Summary Jurisdiction. 


482. Add, Citation : — 2 B. B. A. 026. 

4S3a. Omission In copy — Signature.] — Where 

a summons, issued by a magistrate at a 


metropolitan police ct., commanding a deft, 
to answer an information for breach of a 
nuisance order previously made against deft. 


before It was quash ed, Sc, consequently, 
the information ought to have been 
dismissed. — Galloway v. Watson, 
U928] V, L. R. 308 ; [1028] Argus 
L. R. 201.— AUS. 

PART VI. SECT. 8. 

•f. Action to rectyoer debt — Failure 
of d^tor to appear — Warrant iBsued 
to arrest jJarii/.f— C larke v. Plummsb 
Sc Marcbllus, [1928] 1 D. L. R. 941 ’, 
11928J 1 W. W. R. 234.— CAN. 

Bh. Contracted in district in 

which cxlion brought,] — JHe Lewis, 
Ex p, Electrolux, Ltd. (1928), 28 
S. R. N. 8. W. 678 ; 46 N. S. W. W. N- 
186.— AU8. 

ij, Action for raies .] — 

Brisbane Oitv Council v. Hodge, 

— AU8®‘ 

PART VI, SECT. 0. 

p 1. In rerped of violation of Custotfis 
Act — Whether lirrmcd by valve of goods,] 
— R. V, Boutilibb, [19281 2 B. L. R. 
666; 49 Can. Orim. Ous. 312.— 

CAN. 

PART VII. SECT. 2. 
kki. — r-.l— R.t>. Lee Sow (B.C.), 
[19221 2 W. W. E. 208 ; 66 D. L. R 
i46 ; 87 Can. Orlm. Cas. 196.— CAN. 

HD L Where new trial ordered — 

Jwy trial asked for in notice of appeal.] 
— R. V. Mattbnb, [19281 4 D. L. R. 
831 : 60 Can. Crim. Cas. 286.— CAN. 

rr i. .] — R. V. Nelson (1901), 8 

B. O. B. 110.— CAN. 

ffg i. Proceedings under Opium <Sf 
Narcotic Drug Act, 1923.]— R. v. "Lam 
Hino Loy (B. C.), [19261 2 W. W. R. 
643 ; 46 Can. Orim. Oas. 75.— CAN. 

fSf 11. J — R. V. Sah Hxnq, 

[1936] 1 B. L. R. 1000 : 46 Can. Orim. 
Oaa. 202 ; 68 O. L. R. 870.— CAN. 

jrgf iii. Denis (Blan.), 

[19271 8 W. W. R 400 ; 49 Can. Orim. 
Caa. 8.— CAN. 

gag Iv. .] — Re R. v, BuTRERFOBn 

[1927] 4 D. L. R. 484 ; 48 Oan. Glim. 
Caa. 237 ; 60 O. L. R. 664.— CAN. 

mmm i. NecessUyfor consent 

of accused .] — Lambert iv R. (192^, 47 
C^. Oas. 169 ; Q. R. 42 K. B. 
91. — OAN, 


ii. .] — R. V. BONNlS 

(1927). 47 Can. Grim. Caa. 198; 60 
0. L. R. 189.— CAN. 

mmm ill. .3 — R. v. Johnson 

McKenzie (1927), 48 Can. Crim. Cas, 
266 ; 59 N. 8. R. 326.— CAN. 

ooo i. .] — R. V, Denis (Man.), 

[10271 3 W. W. R. 400 ; 49 Can. Orim. 
Oas. CAN, 

ooo 11. Opium & Narcotic Drugs 

Ac/.}— Under Opium & Narcotic Dnigs 
Act, a magistrate may hear a chai’go 
summarily, without putting the accused 
to his election. — Viau v. Otis (1027), 
44 Que. K. B. 406.— OAN. 

im. Indictable offences triable sum- 
marily — Incest.] — Tbo Juvenile Ct„ or 
the magistrate presiding In that ct., 
has no iurisdiction to summaiUy try 
an adult for Inoest. — Leboux v. R., 
[1928] 1 D. L. R. 299 ; 49 Can. Orim. 
Oas. Ill ; 44 Quo. K. B. 308.— OAN. 

PART VH. SECT. 7. 

sn. Jurisdiction — Offender under age 
when offence committed — Crer age when 
tried.] — The exclusive Jurladiotlon of 
the Juvenile ot. metends to tho case 
where, although the offender was under 
eighteen years of age at the time the 
offence was committed, ho is over that 
ose when put on trlaL — R. v. Carda- 
RELLI (B. C.), [19291 2 W. W. R. 223 ; 
62 Oan. Crim. Cas. 267, — CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

d I. R. V. O’Hara 

(N^^ (1927), 48 Can. Crim. Cas. 231. 

so. Information laid by telephone ,] — 
0. sigued an Information for an offence 
against Canada Temperanoe Act, 
leaving the date Sc a plaoo for the 
magistrate’s name in blank. Sc mailed 
it to magtatrate J. He. being iU, 
handed the information to magistrate 
M. O. then requested magistrate M., 
over the telephone, to take the informa- 
tion 3c to hHBue a summons thereon. 
Summons was issued Sc, at the hearing, 
after the evidence was all in, deft.^s 
counsel -appeared Sc obi'*cted to the 
xnagistrate^s iurisdiction, Imt took no 
further part in the prooeedinfs : — 
Bdd : the hifoimation was improper, 
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because not laid & signed before the 
magistrate Sc the magistrate acted 
without jurisdiction.— R. v. Murray, 
Ex p. Copr (1910), 40 N. B. R. 289 ; 
9 E. L. R. 619.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 4. 

362 V. .] — District Ct. Rules, 

r. 8, which was made applicable to 
proceedings under Customs Acts by 
r. 68, provides that where it is intended 
that a Hummons only shall issue to 
bilng a deft, before the ot., tho informa- 
tion or complaint may be made cither 
in writing or orally, as the district 
justice of the peace shall sec ilt: — 
Beld ; therefore, on Informatiou in 
writing required by Customs 3c Inland 
lievenuo Act, 1870, was no longer a 
necessary preliminary to tho issue of a 
summons chaining an offence under 
Customs Acts. — ^A.>G, v. Healy, [1928 J 
I. R, 460.— IR. 

362 vi. , J — ^Whore a deft, illegally 

brought before justices objects that 
there is no written complaint or 
summons, Sc is nevertheless oonvlotod 
without cither, tho conviction is not 
sustainable 3c will be auasbod as having 
been made without jurisdiction. — 
McCULLOOH V. EOLKXK. Ex p. EOLfClN, 
■ ~ ) 113 ; 23 Q. J. P, R. 


rags"-"'-’ 


PART VIII. SECT. 1, SUB-SECT. 5,— 
A. (a), 

877 i. What amount io separate 
offences — Not having opium db oo- 


oaine.*'] — R. v. Chow Ben (1925), 45 
Can. Orim, Cu. 162 : 36 B 0, R. 819 ; 
[1926] 1 W. W. R. 384.— CAN. 


PART VIIL SECT, t, SUB-SECT. 8.— 
A. (b). 

887 Vi. .1— B. V. RiBBLX« 

[19281 4 D, L. R. 822 ; 60 Obji. Gtim. 
Oas. 81; 62 O. L. R. 489: affd., 
[192912D.L.R.7S2; 61 Can. Orim. Cas. 
362; 63 O. L. R. 384.— CAN. 

date value ofp/roperiy 


R. V. Tbomfsok, 

D. L, 869 ; 60 Gan. Crlxm w. 183 ; 
82 O. L, R. 610.— OAN. 



VoL XUIU.— Hagtotatea. Casw 488»— fiOtt. 


in the ct., is in aJl respects in the proper form 
& duly si^^ed by the magistrate, tbe omission 
through inadvertence from the copy of the 
summons which is served upon deft, of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or the 
service thereof.— R. v. Hay Haucbtt, £x p. 
Rush, [1929] 2 K. B. 431 ; 93 L, J. K. B. 
497; 141 L, T. 619 ; 93 J. P, 209; 45 
T. L. B. 607 ; 27 L. G. R. 623 ; 28 ('ox, 
C. 0. 648, D. C. 

448a. When power to take oath.] — Oath 

BHFOKB Justices Case (1611), 12 ('o. Rep. 
130 ; 77 B. R. 1406. 

Atuu^efHon: — Apld. Bane v. Mothuoii (1824). 2 L. J. (). S. 

O. P.121. 

500a. Not necessarily right of property.] 

— local Act authorised the corpn. to 
make a bye-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 the corpn. made such a bye-law. 
The applt* was summoned for playing such 
an oxgan in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to play the organ by virtue of a 
licence which had been given to him by tht» 
lord of the manor, & contended that the 
jurisdiction of the Justices was thew'by 
ousted. The justices convicted him, & 
stated a case : — Held : the appeal must 
allowed the conviction quashed, because 


(а) the local Act expressly saved “ all rights 
of a profitable or beneficial nature in, over 
or affecting the commons that had been 
exercised before the passing of the Act; 

(б) the lord of the manor had, before 1890 
& continuously until these proceeding 
licensed the playing of such organs on the 
commons & nad received between £300 & 
£400 annually in respect of such licence ; 
(c) the applt. had played his organ on a part 
of the commons in puisuance of such a 
licence ; A (d) the claim was not impossible 
in law ” Ac ousted the jurisdiction of the 
justict^s ; Semble : there is no sufficient 
authority for tlie proposition that the right 
which alone will avail is the right of property. 
— Andrews v, Oai«:.ton (1928), 93 J. P. 
65, D. C. 

503a. Breach of bye-laws— Playing football 

In street — Open space Intersected by public 
footpaths— Claim overruled.] — Pearson v. 
Whitfield (1888), 52 J. P. Jo. 708, D. 0. 

603b. Auction held In street.] — A bye- 

law moilo it on offence to sell goods, etc., l>y 
auction in any street of a city without 
the leave of the constable. (1. being sum- 
moned for selling on a plot of ground, sot 
up the dofi'uco that it was private propeHy, 
Ac not part of a street : — Meld : this was a 
ho7td fide claim of title, Ac the justices properly 
declined jurisdiction. -PniiiLii»s v, (Ianham 
(No. 1) (1872), 36 J. P. 310. 


PART VIII. SECT- 1. SUB-SECT. 6.— 
A., 

•q. Aitcmiey-Genernl —Where proseru- 
tian not t/istUtUed hy minister, depart- 
ment of Htate or aidhoriaed person .} — 
A dlHtiiot justice raided a prellniinary 
objection to the hearing of a mttnniouti 
chargingr an offence tmder Oustoins Act, 
vl*. — that ooinplatuant was the At- 
torney •General, the dlbtrict j iwtloo being 
of opinion that under C’uatomM & Inland 
Revenue Act, 1878. «. 11, nu officer 
of the euatoina Ac cxclae must be the 
complainant : —Htld : the objection 
was unRustalnablo aa Criminal Juatice 
Administration Act, 1024, h. 0 (2), 
authorised the A.-O. to prosecute in 
any et. of aiunnuuT juriHolotion in all 
casea in which a proseeution is not 
instituted by a mlnl^r, d^t. of Btate, 
or authorised person. — A.-<J. v , Ukaly, 
[1928] I. R. 460.— IR. 


PART VIU. SECT. 2, SUB-SECT. 1.- D. 

d i. — - Constable must show 

accused could not conveniently Ite met 
wm.}-lte Mobiax (N. 8.), (1929J 1 
D, L. R. 708 ; 51 Can. Crlm. Cas. 142. 

- -CAN. 

g 1. Rc David (N. S.), 

11929J 2 D. L. R. 701 ; 51 Can. Crlm. 
Oae. 199.— CAN. 


PART VUl. SECT. 2, SUB-SECT. 2. —A. 

sr. Before taftom returnable-] — ^When‘ 
a magistrate or jusUoe with seneTal 
jurisdktion, takes an information for 
an Indiotable offenoe under the Code. 
88. 653, 654, Sc issues his warrant, that 
warrant is retumaUe before him or 
before any other justice having 
territorial jurisdiction at the place 
where the issuing iustloe had his 
jurisdiction, but subject to the right 
of the latter to diieot tiiat the aoeused 
person be brouiffit before him, if 
convenient.— B. v. Ibbkll, [192S1 4 
D. L. R. 322 : 59 Can. Grim. Css. 21 ; 
62 O. L. R. 489.— CAN. 

PART VUL SECT. 4. SUB-SSOT, 1. 

sb. Summary trial of isuBetdl^ 
offenoe — Cri pirUtal I 




.--CAN. 


PART VIII. SECT. 4, SUB-SECT. 2. 

o 1. Bower to authorise another 

justice to ocf.]— The Magistrates Aot, 
R. S. 8., 1920, s. 9, whioh provides 
Uiat at the nuiuest of the Justice 
before whom the information nr eoi/)- 
pluint was made any other justice may 
take part in the case.’’ does not 
merely empower the lirst justice to 
call in another justice to act with him 
In the tnse, but empowers him to 
anthoriso another justioo to udjudicatc 
solely in tho matter.- -Bajiimc v. 
AM>£i<aoN, [19291 3 1). L. R. 914 : 1 
W. W. R, 728 : ,52 Con. Grim. Cas. 23 ; 
23 8. h. R. 377.— CAN. 

PART VIII. SECT. 4, SUB-SECT. S.— 
B. (b) ill. 

4S4 I. Further charge preferred,] 

-When accused is brought before a 
magistrate after being properly arrested 
he can be proceeded against on a fresh 
charge, although a smnmons command- 
Ing bis appearance or warrant for 
arrest has not been isstied thereunder. 
—He Lamb (Mon.), [19271 1 W. W. U. 
432 ; 47 Con. Crlm. Cae. 277.— CAN. 

PART VIU. SECT. 4. SUB-SECT. 3.~ 
B. (b) iv. 

400 I. OMeciion taken at time 

appearance .] — R. v. Mithhay, Kx p. 
_JPF (1910), 40 N. B. K. 289; 9 

E. L. It. 510.— CAN. 

PART VUL SECT. 4, SUB-SECT. 6. 

q 1. .1— R. V. Mar os ALT), [1928] 

2 D. L. R. 787 ; 60 Con. C. C. 65.— CAN. 

PART VUL SECT. 4, SUB-SECT. 7. 

§ 0 . Power to order arrest of wUness — 
Criminal Code, e. 875.1 — Kx p, Gutjjb 
(P. B. 1.), [19^71 4 D. L. R. 1129 ; 40 
Can. Ortm. Cas. 91 .— CAN. 

PART Vm. SECT. 4, SUB-SECT. S. 

id. Must be aecordino to rules of 
evidence,] — R. v. DiWN (Ont.) (1926), 
45 Can, Grim. Om. 139.— CAN. 

p i. ,J — A justice of the peace 

has no anUunlty to administer an oath 
to aooussiL St ezamlns him thereunder, 
after he turn pleaded guilty.— R. 
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(Aij>mDoic) V. Brown, 
W. W. R. 836.- ( 


[1927J 3 

-CAN. 

f I. .J— R, BTSFBKNfl, R. 

e. Lahay (Ont.) (1926), 45 dan. Crlm. 
Cos. 123. -CAN. 

PART VIII. SECT. 4, BUB-SECT. 0. 

646 ii. K. V. USNDK»80N, 

Ex p. Brikdub (N. B.), [19261 2 
D. L. R. 583 ; 45 C!an. Grim. Cas. 310. 
—CAN. 

PART VUl. SECT. 4, SUB-SECT. 10, 

sf. To caU further evidence.]— 11 is 
within a lua^trato’s discretion to 
allow the prosooutlon to adduce further 
ovldonco after its case has been closed. 
-R. (Parkkb) V. Hmith, [1927] 4 
D. L. R. 41 U ; [1927] 2 W. W. R. 722 j 
48 Cun. Crlm. Com. 349 ; 21 Bask. 
L. R. 600.- UAN. 

PART VIII. SECT. 4, BUB-8B0T. 11. 

660 ill. .] -On a prisoner 

being brought before a magistrate for 
trial on the day of the arrest the 
magistrate was Informod, both by the 

S risoner Sc by telegram from a counsel, 
tiat the bitter hud been roUlnod for tho 
defence & was roiiuestod by them to 
grant an adjournment to p^ermlt of 
tho counsers attondauoo : — ueld : the 
refusal under such otroumstauoos of 
a reasonable remand was a wrongful 
donlal to tbe aooused of the right given 
him by Orimbial Code to make a full 
defence Sc have his counsel presout. 
The dlauharge of the prisoner was, 
therefore, oidered. — R. v. Haixohuk, 
[1928] 1 b. L. R. 731 ; 1 1928J 1 W. W, R. 
616.- -CAN. 

d (p. 345) i. .1— R. V. 

Dvprak, Ltd., It. v. Lathaveubk, 
(19271 3 U, L. R. 399 ; 47 Con. Crlro. 
Cae. 324,— CAN. 

g f. Number of adjournments .] — 

Mrnsxnukk V. pARgfeu (1886), 18 

N. 8. R. (6 R. Sc a.) 237 ; 8 C. L. T. 
4 14.- -CAN. 

il. Effect of adioummeni — Charge 
under Liquor Act— Whether wmistratr 
deprived ^ j— i .. 


TAYLom , 

2 W • W s X 1 NMWe \Jhh4l 
50; 20 Bask. L. B. 468.—CAN. 
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598. Add. Annotation : — Consd. Pointon v. CJox 
(1926), 136 L. T. 506. 

608. Add. Annotation : — Consd. Pointon v. Cox 
(1026), 136 L. T. 506. 

681a. Improper consideration of previous con- 
victions — Inquiry into previous convictions 
not in open court.] — ^At a ct. of summary 
jurisdiction the three applts. were charged 
for that they then being in a certain fishing 
district under the control of a board of 
conservators, unlawfully did fish for salmon 
or trout otherwise than by means of an 
Instrument which they were duly licensed to 
use contrary to sect. 63 (1) of the Salmon & 
Fresh Water Fisheries Act, 1923 (c. 16), 
s. 63 (1). 

The charges related to alleged offences on 
July 6 & 20, 1929. At tlie conclusion of the 
hearing as to the charges relating to July 8, 
the justices retired to their ante-room, & 
after they had decided to convict each of 
applts., sent for information as to any con- 
victions for previous fishing offences by 
applts. for the purpose of considering the 
appropriate penalty for each applt. They 
were informed that two of applts. had been 
twice previously convicted, one of tliem 
once previously convicted of such offences. 
They obtained this infonnation from their 
clerk & did not see the pohco reports of 
applts. nor obtain information with regard 
to anything but these alleged convictions 
for fishing offences. The justices then 


returned into ct. & annoimced that applts. 
were convicted & each of them fined £6. 
Thereupon the charges relating to July 20 
were commenced. In opening the case 
against applts., the solr. for the prosecution 
referred to the convictions which had just 
been recorded against each of applts. Objec- 
tion was taken to this by applts.* solr., but 
the justices proceeded with the case &: again 
convicted applts. & fined each of them £6 : — 
Held : all the convictions must be quashed. 
On the charges first heard, the justices, 
having decided to convict, should have 
returned into ct. & then publicly & openly 
in the presence of applts, made inquiries into 
any previous convictions there might be 
against them, in which case applts. would 
have had the opportunity of dealing with the 
matter. As to the charges subsequently 
heard the prosecuting solr. not only referred 
to the convictions that had just been recorded 
against applts., but to convictions which 
had been vitiated as already stated. The 
question was not whether substantial in- 
justice had been done, but whether the rules 
had been observed. They had not been 
observed.— Hastings v. Ostle (1930), 143 
L. T. 707 ; 94 J. P. 200 ; 04 J. P. Jo. 222 ; 
46 T. L. R. 331 ; 28 L. G. K. 324, D. C. 

631b. Reference by solicitor to convictions 

Improperly obtained.] — Hastings v. Ostle, 
No. 631a, ante. 

642. Add. Annotation : — Refd. Pointon v. Cox 
(1926), 136 L. T. 506. 


PART VIH. SECT. 4, SUB-SECT. 13. 

■m. Charge not auj)porUsd bg evidence 
— SvbatittUed charge — Whetiter two 
charges.y — JuaticcH cannot convict a 
man unless a legal oHonce Is pruvcMl, 
& they cannot convict him of an ofl(‘nco 
vilth. which he has not been charged, 
but, if ho is properly before them on an 
information which discloHOH no offence, 
or which charges an offence which is 
not supported by the evlilence, he may 
be orally charged with any other 
offence which the ovidonco Is sufficient 
to support. &, subieot to being given 
a proper opportunity of mooting it, 
may ho ooninoted of it. In such a case 
there ore not two independent charges 


N. S. W. W. N. 189.— AUS. 

PART VIII. SECT. 6, SUB-SECT. 1 . —A. 

d t. .] — Deft, was convicted 

by a district lustloo of an offence under 
fisheries Act, 1924. but the distnot 
Justice omitted to order a forfeiture 
of tho fish as required by the Act : — 
Held : tho oonviotlon is tho spoken 

S ronounoement of the district justice, 

: the note in the justice’s minute 
book of his decision, prcscribod by 
District Ot. Rules, r. 50, staling the 
effect of tho conviction is tho record 
of that pimishmont. — Tanoney v. 
Ebrsy County Dwtriot Justicis, 
11928] I. R. 358.— IR. 

PART VIII. SECT. 5, SUB-SECT. 1.— 
B. (a). 

684 vi. .] — R. V. Barry (N. S.) 

(1926), 46 Can. Orlm. Cos. 143.— GAN. 

584 vil. .] — R. V. Rodgers 

(Ont.), [1926] 4 D. L. R. 609 ; 46 Can. 
Crim. Gas. 372.— CAN. 

PART VIII. SECT. 6. SUB-SECT. 1.— 
B. (0). 

tn. Value of artidefi dolen or amount 
of injury done — Criminal Code^ s. 376.] 
— A conviction under sect. 376 of the 
Qlriinlnal Code for the tlufft of part ot a 


fence which imiioses a penalty gtmter 
than *20 without an adjudicaiiou upon 
& finding by the magistrate of the 
“ value of the article or articles stolen 
or the amount of injury done ” is 
invalid with respect to the penalty. 
i’Jio intention of tho sect, is to permit 
the magistrate. In addition to im- 
posing a fine payable to His Majesty, 
to order the mmnmt of the value of 
tho article stolon or tho amount of the 
injury done to the fence in question 
to be paid to tho owner thereof. — 11. 
ex rel. AiiNOLD v. WESTJflRLAND (Alta.), 
(1929] 3 W. W. Jl. 408 ; 52 Can. Crim. 
Cos. 127.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
D. (a). 

618 i. Proper hearing of accused 
party.] — Criminal Code, s. 721, does 
not authorise any interrogation of 
prisoner by a magistrate other than the 
asking him whether ho has any cause 
to show why he should not bo oon- 
vlotod. This can be done by asking, 
“ What does he say, guilty or not,” 
but if tho reply be not a oleor admission 
of ail tho elements of tho crime, tho 
magistrate must proceed to inquire 
into the charge without further ques- 
Uonlng.— H. v. Lee. [1925] 2 W. W. R. 
190 ; 45 Can. Crim. Cas. 280 ; 35 

B. C. R. 401.— CAN. 

613 ii, .] — R. V. Johnson 

McKenzie (1927), 48 Can. Crim. Cas. 
255 ; 59 N. S. R. 326.— CAN. 

a 1. Statement of value of articles 

stolen.] — ^A conviction under soot. 376 
of Crhnlnal Code fur the theft of part 
of a fenoo which imposes a penalty 
greater than *20 without an adjudica- 
tion upon Ik, finding by the ma^trate 
of l.he “ value of the article or articles 
stolon or the amount ot injury done ” is 
Invalid with respoet to the penalty. 
The intention of the section is to permit 
the magistrate, in addition to Impoelng 
a fine payable to His Majesty, to order 
the amount of the value of tlie artlclu 
stolen or tho amount ot tho injury done 
to the fence in question to he imd to 
the owner tbereof. — R. ex rel. Abnou> 
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V. WEfaTBRLAND (Alta.), [1929] 3 

W. W. K. 408 ; 52 Can. Crim. Cas. 
127.— CAN. 

so. Offence charged proved — Right to 
convict of minor offence.] — Whore an 
accused is charged irith having opium 
in his possession contrary to sect. 4 of 
Opium & Narcotic Drug Act, R. S. C., 
1027 (c. 144), & under the magistrate’s 
findings that offence is proved, it is 
not legally open to the magistrate to 
refuse to convict therefor & to convict 
Instead of the minor offence of smoking 
opium, even though he finds that the 
purpose of the accused in possessing 
the opium was to smoke it lilmself Sc 
not to trafflo in it. — R. v. Louie Yek, 
[1929] 2 D. L. R. 452 ; 1 W. W. R. 
882 ; 51 Con. Crim. Cas. 405 ; 24 

Alta. L. R. 16.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
D. (0). 

f i. .]—Re Baker (1900), 

20 C. L. T. 16.— CAN. 

PART VIII. SECT. 6, SUB-SECT. 1.— 
D. (d). 

so. Conviction under Excise Act, 
8. 180 — Whether in respect of more than 
one offence.] — A conviction under 
Excise Act, B. 180, for that the accused 
” unlawfully did conceal or keep, or 
allow, or suffer to bo concealed or kept,” 
etc., is not one In respoot of two or 
more offences. — R. t?. Cheng Tong 
Seng, [1928] l W. W. R. 33; 49 
Can. Crim. Cas. 79; 39 B. C. R. 167.— 
CAN. 

PART VIII. SECT. 6, STO-SECT. 1.— 
D. (a). 

644 i. Joint trial — Separate con- 
victions.}— A znaglstrato has no juris- 
diction to hear separate offences 
against different persons U^pether, even 
where the persons charged consent to 
the adoption of that course. Sc the 
proceedings ~ in such cases are void 
ab initio. — RussEix v. Bates (IDSn. 
27 S. R. N. S. W. 267 ; 44 N. S. W. 
W. N. 79 ; revad. 40 C. L. R. 209.— 
AUS. 



Vd. xxxm.— absistiates. Oases 079-^«»«. 


679, Add, AnnoUdwn : — Refd. Palmer v, (.^frone, 1 International Pictures, Ltd. (1930), 46 T.L. R. 

[1927] 1 K. B. 804. 185. Refd. Clark v. Epsom 11. D. O. [1929] 1 

707. Add, AnnoUdion : — Jls to (2) Refd. Gough r. t Oh. 287. Mentd. Wigg t’. A.-G. of Irish Free 

Rees (1929), 46 T. L. R. 103. j State (1927), 96 L. .T. P. O. 8H ; Dee Oonsor- 

738.' Add. Anriotaiioti : - Mentd. Bowker r. Wood- McConnell, [1928] 2 K. B. 169. 

793a. - -.1 MV.SU AI. Pkrfoumkhs’ Pro- 

L. J. K. B. 7o0. TKrrioN As.soin., Ltd. r. Biunsii iNTBai- 

793. Add. Annotations : Consd. Musical Per- national l*i(’TritKs, Ltd, (1930), 46 T. L. R. 

formers’ Protection Assocn., Ltd. r. British 18r>. 


Part X. — Clerks to Justices. 


808. Add. Annotation Consd. R. r. Klv .T.I., 
Ex p. Mann (1928), 46 T. L. R. 92. 

811a. Should not act as solicitor for prosecution 
At quarter sessions.] — It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarl-er 
sessions, should act at quarter sessions as 
soil*, for the prosecution, &, if quarter 
se.ssions on proper materials como 1<> the eon- 


elusion tiuU he has done so, they ore entitled, 
after prisoner hits been eonvioL'd, to take 
that eonclusion into consideration in deciding 
w’hethor tlu‘y should ordtT costs of the 
prosecution to be paid out of tlie county fund 
und<*r Costs in Criminal (^asos Act, 1908 
(e. 15), 8. 1. IL V. Ely ,1.1., Ex p. Mann 
(1928). 93 J. J*. 45 ; 45 T. L. R. 92 ; 72 8ol. 
.lo. 861 ; 27 L. G. H. 35, 1>. C. 


Part XI. — Quarter or General Sessions. 

890. Add. Annotation : ~ Retd. Stoke Newington J 891. \<ld \nnidatutn : Refd. Stoke Newington 
Borough Council r. Richards (1929), 45 j lluroiigh (’oiiisil r. Uielmnls, 11936j 1 K. B. 

T. L. H. 050. 1 222. 


Part XII.- Jurisdiction 

958a, — Under Levy of Fines Act, 1822 (c. 46). | 

— By above Act the ct. of quai-ter sinssioiis 
are empow’ored to discharge a forfeited 
recognisaucf" in those eases only whew* the 
party lias be<*n committed to gaol, or lias 
given sc'cunty to appear at the se.sHion8, A;, 
therefore, where a jiarty, who.s<‘ recogni.saiH «• 
had become f<»rfeited for not appearing to 


of Quarter Sessions. 

an indietinent, ik against wJioiu process had 
issued, paid to (h(> siiorifT the sum mentioned 
in tli<‘ r(*eogriisane«‘, in order to prevent 
a sale of ills goods, ^ the justices at sessions 
nlterwanlH by an oriler mitigati*d the 
reiogtiisaneo Ut u smalt sum, He directed the 
.slierdT L) discharg(‘ Uie residue from the 
n^eogriisance ; such order was void, 


PART VIIL SECT. 5, SUB-SECT. 1. E. 

n i. -1 — A magistrate may, 

before making the appropriate entry 
In tho Criminal Iteoum liuok,*altcr hi*) 
dechion as to tho quantum of piminii- 
ment impoBod ; but if the altcratiop Is 
made for a purpoHo which couBtituU*» 
an Impropet exorciae of blN diHcrotion 
in the matter of punishment, such 
alteration is irrogular, & the dotentiou 
of aooused in pursnance thereof is 
lUesal . — Re Cavesktt, 119261 N. Z. 
L. K. 755.— N.Z. 

PART VIII. SECT. 5, SUB-SECT. 3.- - 
A. (a). 

697 V. — — .J — Apple was con- 

victed before a atipendlary magistrate 
for harbouring spirits unlawfully im- 
ported into Canada whereon the duties 
had uut been paid, contrary to Cnstoms 
Act, 1927, a. 217. The warrant of 
commitment did not show that the 
value of the goods was imder 9200, Sc 
was, on that ground, attacked as bad 
on its face, os not showing Jurisdiction 
In the convicting ct. : — Held : In not 
shov^ing sveh value to be under 1200 
the w'arrant of commitment did not 
fall to show Jurisdiction.— Re Manuicl, 
[1929] 1 I). L. R. 661 ; S. C. R. 109 ; 
51 Can. Crlm. Oas. 60. — CAN. 

697 vi. — — -1 — Ex p. Mc- 

DoNAXJJ (N. S.) (1928), 51 Ckwj. Crhn. 
Cas. 30.- CAN. 


PART Vlll. SECT. 6. SUB-SECT. 8. - 
A. (b) i. 

706 iii. - — - — Offence ymder 

Oirium dr Aarcefte Drug Act, b. 5a 
(2) (f).l— H. (Wauou) V. WoNO Mah, 
11922] 1 W. W. K. 67 ; 66 D. h. It. 
517 ; 36 Can. (Mm. Cas. 319; 17 

Alta. L. H. 363. -CAN. 

712 ii. .1 /5 (N. s.) 

(J»2!»;, .'i2 C an. rilm. < uh. 79. CAN. 

p i. Riletikc t/n. bad pewting Mcnienre 
Sufmauait apjtettraw’t cm ant After charge 
--Rtanl of inaguttralr to senUnce for 
jireriouB charge. I It. v. WfiCDUAJiK 
(192K), .^0 Cjuj. Crlm. Cas. 443.- CAN. 

sd. SubiAUutiem of new warrant — 
2'erm of xtaprUonment ejctended -New 
warrant invalid.] —Re Wheton ^N. S.) 
(1926), 46 Con. Crlm. Cas. 247.— CAN. 

ts. iJuplicate toarranl Ortgmal xmr- 
rant lo»t ot^ dcfdroucd.) He MriZKi.Lh 
(1928), 50 Cau. Crim. Cas. 1 1 . CAN. 

PART VIII. SECT. 6, SUB-SECT. 3. 

A. (o). 

d f. VatidUy.] Aftor sen- 

tencing an accused to six moiitfas* 
imprisonment the convict tug magis- 
trate ordered that the wairant of 
commitment be withheld for 2t hours. 
Within that time tho a<*cuw*d volun- 
tarily left the city but returned thcr<-to 
about three Amontlw later, when she 
was arrested under said u arrant Sc 
imprisoned. She applied by way of 
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habiuB corpus for her release :—Iirld: 
I lie urrest Sc imprlHonmunt were law- 
ful : the order for the withholding of 
the warrant was kieyond tho mogis- 
tniie’s powers, he then being fundus 
offuio. Sc la u(» way ulTeeted the 
sciitenc«>, 11. r. Hivm' (Man.), [1929] 
■t W. W. K. 70 ; 52 Can. Crlm. Cos. 
1 39. - CAN. 

■I. Runs from date of oared — Noi 
liatf of conmetiun.] lie iSihrz (N. S.) 
(1929), 52 Can. CWm. Cue. 93.- -CAN. 

PART VIII. SECT. 6, SUB-SECT. 8.— 
A. (a). 

ig. Power to suspend senientx — 
Sumrmry ctmviction under Criminal 
('mte. Part XV.} -U. v. Hkownlee, 
f 1927 1 4 I). L. U. 703 ; 48 Can. Crlm. 
C««. 218 ; 61 O. h. It. 28. -CAN. 

PART VIII. SECT. 5. SUB-SECT. 4. 

aa i. Under LUruor Act.] -In 

making a conviction under Liquor Act. 
1925, 1924-25, c. 53, a Justice of tho 
jM’tioc has no auiboiily to order that 
the costs be paid to him. Sc such a 
provision in the <*onviotlou cannot be 
treated as a nullity on an appin. for 
haism carpus. Hex v. liABiUK, (19281 
> I W. W. K 588 ; 50 Can. Crlm. Cos. 

I 31H; 22 Bask. L. 11. 479.-~CAN. 

sp. Right of magxdraU to fee — Pro- 
cvedings under Criminal CodCt Part 
XVI.] — 11. V. BERVgnrrs: (8ask.) 
(1926), 45 Can. Crim. Cm. 280.- -CAN. 
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& the partf waa not entitled to recover from 
the sherifC the sum which the justices had 
ordered to be discharged. — H aykes v. 
Hatton (1S27), 7 B. & 0. 293 ; 5 Man. d; By. 

K. B. 307, n.; 6 L. J. O. S. M. O. 186; 
108 E. B. 733 ; avbaequerU proceedAnaa, 6 

L. J. O. 8. K. B. 231. 

Hayton (1829), 8 L. J. O. S. 
Re Tbomtou. R. v. Weat 
Ad. & El. 683. 

958b. ,] — ^Above Act empowers the ct. 

of quarter sessions to discharge a forfeited 
recognisance in cases where the sheriff has 
leyM part of the amount, & the party has 
been committed to prison for the remainder ; 
& if, in such a case, the sessions discharge 
the recogmsanoe whUe the money so levied 
in part is in the hands of the sheriff, he must 
refund it to the party. — Harper v. Hatton 
(1820), 6 Man. & By. K. B. 806 ; 3 Man. & 
By. M. 0. 13 ; 8 L. J. O. 8. M. C. 129. 

95gc, ,] — Where a party bound in recog- 

nisance to keep the peace is subsequently con- 
victed at petty sessions of an assault, & the 
conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance ; but the proceeding for that purpose 
must be by acire famaa, as before the statute. 
— B. V, West Biding of Yorkshire 
Justices, Be Thornton (1837), 7 Ad. & EL 
683 ; 2 Nev. & P. K. B. 467 ; Nev. & P. M. C. 
386 ; 112 E. B. 690 ; aitb nom, B, v. West 
Biding of Yorkshire Justices, Ex p. 
Thornton, 7 L. J. M. O. 9. 

Annotation: — Disid. R. v. Ely Juflticos (ISS.!), 6 E. & B. 


I 958d. .] — A party who had applied for 

I a beer licence, under 9 Heo. 4, c* 6l, which 
was refused, appealed against the refusal 
to the Oct. quarter sessions, A entered into 
a recognisance to try the appeal, abide the 
judgment of the ct., & pay such costs as the 
ct. might award. The appeal was dismissed ; 
& the ct. ordered applt. to pay costs to reap., 
'' forthwith.'* A blank was left in the order, 
as to the sums, which the clerk of the peace 
had not time to fix before the sessions 
adjourned. The sessions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costs, 
& filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., 
papnent was demanded of applt., who did 
not pay. On affidavit of this, the sessions 
holden in Jan. estreated the recognisance ; — 
Held : the sessions had power to estreat the 
recog]^ance, & that process might be taken 
upon it under above Act. — B. v. Ely Justices 
(1856), 6 E. & B. 480 ; 26 L. J. M. 0. 1 ; 26 
L. T. O. 8. 67 ; 20 J. P. 116 ; 1 Jur. N. S. 
1017 ; 4 W. R. 6 ; 119 E. R. 663. 

Armotaiion : — Refd. Rawnsley v. Hutchinson (1871), L. K. 

6 Q. B. 305. 

1002a. Power to reduce charges — To found juris- 
diction.] — Charges of sufficient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, but 
should be committed to assizes. — B. v. 
Bennett (1928), 20 Cr. App. Rep. 188, 
0. 0. A. 


Annotations : — Distd. Harper v. 
M. O. 129. Exm. & Distd. 
Riding of Yorkshire (1837), 7 


Part XIII. — Appeals from Courts of Summary Jurisdiction. 


1016 . Add. Citations : — sub nom. Harrup v. Bay- 
ley, 6 B. & B. 218 ; 26 L. J. M. C. 107 ; 2 
Jur. N. 8. 882 ; 119 E. B. 846 $ aub nom. 
R. V. Harross, 4 W. R. 461. 

1100. Add. Citation :-~2 B. R. A. 1135. 

Add, Annotation : — Mentd. R. v. Weat Norfolk 
Assessment Committee, Ex p. Ward (P, B.) 
(1930), 94 J. P. 201. 

1170. Add, Annotations B. v. Edmonton 

Income Tax Comrs., Ex p. Thompson, [1929] 
1 K. B. 220 ; R. v. Newport (Salop) Justices, 
Ex p. Wright, [1929] 2 K. B. 416. 

1175a. .] — Where an information for a 

criminal offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the application of the 
unsuccessful prosecutor, to state a case on 
a question of law, & in the event of its refusal 
the High Ot. has jurisdiction to compel it 
to do so. — R. V. Newport (Salop) Justices, 
Ex p. Wright, [1029] 2 K. B. 416 ; 98 h. J. 
K. B. 666 ; 141 L. T. 663 ; 93 J. P, 179 ; 


46 T. L. R. 477 ; 73 Sol. .To. 384 ; 27 L. G. R. 
618 ; 28 Oox, C. 0. 658, D. C. 

1176. Add. Annotation : — As to (2) Refd. R. v. 
Newport (Salop) Justices, Ex p. Wright, 
[1929] 2 K. B. 4i6. 

1216. Add. Annotation : — Apld. R. v. Edmonton 
Income Tax Oomi's., Ex p. Thompson, [1929] 
1 K. B. 220. 

1219, Add. Citations 96 L. J. K. B. 49 ; 28 
Oox, C. 0. 261. 

1229. Add. CUationa .*—[1927] 1 K. Bi 315 ; 96 
L. J. K. B. 116 ; 01 J. P. 14 ; 25 L. G. R. 
35 ; affd., [1927] 1 K. B. 863 ; 96 L. J. K. B. 
383 ; 137 L. T. 10 ; 91 J. P. 64 ; 43 T. L. R. 
826 ; 71 Sol. Jo. 293 ; 25 L. G. R. 188, C. A. 
Add. Annotaiion : — ^Dlstd. Liawrence v, Martin, 
[1928] 2 K. B. 464. 

1229a. Appeal by clerk of urban district council — 
Recognisance entered Into by clerk — 
Validity.] — On the application of a clerk of 
^an urban district council for a case to be stated 


PART XIII. 8E0T. 1, SUB-SBOT. 2.~-A. 

i. — — ^.J — B, «. PooooE, R. w 
Ellison (Ont.), [1827] 4. D. L. B. 
1181 ; 49 Oan. Orim. Gas. 85.— CAN. 

PART Xlll. BEOT. 1, gUB-SBOT. 4.— G. 

•t. Request for jury-^DiwreHon to 
grant or r<Awe — 86 Viet. e. 68, s. 8.}— 
R; «. Wabhinoton (1861), 46 U. O, B. 
881 CAN. 


PART XIII, SECT. 2. SUB-SBOT. 2.— 
B. (a). 

1178 ii. Where complainant 

failed to appear .] — The right of appeal 
given by ORmlnal Code, a, 748, agwiuit 
the diamieiial of an information or 
oomplalnt does not exist wh«& the 
dismiiwal is dne to Uie oonu>iaixuuat*B 
or Inlonnaat's failure to appear. — 
QarmiBJdAK v. IUlpb, [1838] 3 

W. W. B. 661 ; 50 Oaa. Orlm. Oas. 
863.— CAN. 
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PART Xlll. SECT, 2, SUB4IBCT. 4.— 
B. (a). 

sw. AnnexeUion givinq reasons for 
decision — Whether cnS^oriaed.] — Mdd : 
an annexation should not be made to 
a stated ease giving reasons for the 
deolBlQh brought under review, there 
being no warrant for such an anneoca- 
tion in Summary Juiisdletlon (Soot- 
land) Act, 1808. — OoaKBUXN V. 
OOBDON. [1938] a O. (J.) 87.-H600T. 




Voi. ZZXni.-~Magtetnilw. Oam IWki 


for the opinion of the High Ot., the clerk 
himself entered into the recognisance con^ 
ditioned to prosecute the appeal, rendered 
necessary by Summary Jurisdiction Act, 
1867 (c. 48), 8, 3. On a preliminary objection 
at the hearing of the appeal, that the 
recomdsance should have been entered into 
by the dark on behalf of the council, so os to 
rend^ their goods liable, for the reason 
that the coimcil had by resolution authorised 
the clerk to lay the original information &. 
if unsuccessful, to carry the proceedings 
further, that the clerk “ duly authorised ” 
had sworn the information, «te entered into 
the recognisance “as principal”; — Held: 
the recognisance was good, in that in fact the 
clerk as informant was applt., being at 
liberty by virtue of Public Health Act, 1875 
(c. 55), s. 259 to institute iSc carry on any 
proceedings which the local authority was 
authorised to Institute, & the above words 
of authoiisation were suriilusage. La wrkvce 
V. Martin, [1928] 2 K. B. 464 ; 97 L, .1. K. H. 
707 ; 139L.T.378; 92 J. P.112; 41T.L.U. 
621 ; 26 L. a. R. 464. 

1286. Add, AmwtcUion : — Dlstd. Marsland v. 'Fag- 
gart, [1928] 2 K. B. 447. 

1236a, Death of one Justice — Signature by 


surviving justices.] — A complaint was heard 
by throe justices, who unanimously dis- 
ndssed it, but agreed to state a case for tiie 
opinion of the High Ct. Before the case 
was stated one of the justices died, & the case 
was signed by the surviving two justices 
only : —Held : as the obligation of the justice 
to sign the cose was created by law not by 
%oluntary contract, & as Ids failure to falJEU 
that obligation was due to his death not 
to any spontaneous act on his part, the 
Crown had jurisdiction to proceed with the 
matter. — M arstlanu r. Tauoaut, [1928] 2 

K. B. 417 ; 97 L. J. K. B. 787 ; 139 h. T. 
192; 92 .1. P. 118; U T. L. B. 643; 26 

L. G. K. 377 ; 28 Cox, C. C. 611, D. 0. 

1311. Add. Avnofation : — Apld. R. r. Newport 

(Salop) .hiHticcs, A\r p, Wright, [1929] 2 

K. B. 416. 

1393a. .] -MandamU'H will issue to justices 

who have rtdused to heai* an application 
under Small Tenemonis Recovoiy* Act, 1838 
(c. 74), because they have adopted a general 
practice not to hoar such cases on the ^ound 
that the county ct. is a more suitable tiibunal. 
- -H. V. Krnt JJ., Hx p. Trii’LOW (1927), 137 

L. T. 26 ; 91 J. P. 38 ; 43 T. L. It. 227 ; 26 
L. G. R. 130, 1>. C. 


PART XIII. SEOT. S, SUB-SEOT. 6. —A. 

1294 U. Under Excise Act — 

Unauthorised intervention of iuatice.]— 
A justice of the peace having intervened 
In a prosooutien under Excise Act by 
Hgfnif"lng to adjotun the trial on the 
non-appearance of the PoUoe magis- 
trate before whom the information was 
laid Sz who bad Issued a summons to 
deft, to appear before him, a conviction 
made on the adjourned date of trial 
by another police magistrate, before 
whom deft, refused to plead & to whoso 
Jurisdiction ho objected, was quashed, 
since said Intorvcntlnn was in direct 
’Eolation of sect. 134 of said Act,— 
R. V. PYTCE, 11928] 1 W. W. R. 590 ; 
49 Can. CMm. Cas. Uo ; 23 Alta. L. R. 
341.-~CAN. 

sx. To inquire as to authorttv A" juris- 
diction of maffistreUe — A as to manner 
in toAicA authority exercued.]- (.ipon a 
motion to quash an Information 5c 
proceedings taken before a police 
ToaBistrate or justice of the peace, 
the ot. may inquire as to his authority 
8c jurisdiction, os to whether his 
powers 8c authority were exercised In 
such a manner 8c in such place or places 
as to hilntr his acts within Ids jurlM- 
dloUon teirltorial & otherwise. — ^ll. v. 
Isbell. [1928] 4 I>, L. R. 322 ; 60 
Can. Orim. Cos. 81 ; 62 O. L. R. 489 ; 
affd., 11929] 2 D. L. R 732; 51 Con. 
(5^. Cas. 862 ; 63 O. L. U. 884.— CAN. 

sy. To set aside judqmeni — Irrdevani 
eonsideraUons intnduced by maoutrale 

--No oppoftunily gimein to applicant to 
explain.] — Bouweb v, Masonpo (1928), 

49 N. li. R. 62.-8. AF. 

PART XIll. 6ECT. 2, 8UB-8E0T. 6.-~0- 
1801 vl. R. V. COWXIX (1928), 

50 Can. Crim. Oaa. 381. — CAN. 

1801 vU. .H-R. V. Wiooiws 

(1928), 60 Oon. Orlm. Cas. 198.— CAN. 

, l?i4Tn!r5£; ’6.g^?S!Sl 

—CAN. 

1801 lx. .1— A 1 C 60 N V. Pabkxb, 

[19281 N. Z,h.R. 490.— K.Z. 

part Xin. 6B0T. 2, SUMBOT. 6. -O. 

1302 vi. .1— R. V, Botmuiat 

(N. 8.) (1928), 50 can. Crim. Cas. 186. — 
CAN. 

w I, .)— SunueaLAND a. 

Shiacb, [1928 j S. O. (J.) 49. SOOT. 


PART XIII. SECT. 2, SUB-SECT. 8. -A. 

SE. lAability of justice — licfusal to 
include mnUritd facts in ease sUtUU.] 
The refusal of a justice of poiwfe 1»» 
include In a stated case Important 
facta 6c polnis found or raised befortj 
him hold to be arbitrary 8c unreason- 
able, 8c, therefore, ho was held liable 
for the ('osts of an application to the et. 
on behalf of the prosecution to nvqulre 
him to do so, although before the 
application oame on tor hearing n 
further cose was stated by the jnstleo 
whloli covered the ground os roiiucHtod 
by the appot, — R. ts rel. Doi^AJ.u o 
Thoupaon (Bask.), [1920] 2 W. W. K. 
574 ; 52 Can. Crim. Cas. 13. CAN. 
PART XIII. SECT. 8, SUB-SECT. 3.— 
B. (b). 

■a. To make order for dclention of sus- 
pected person — Order refused on around s 
unsustainable in law — Offer to state 
ease,}- Where an appla. has l>oon made 
t<i a district jusUoe for an order under 
VubUo Bafoty Aot. 1927 (No. 31 of 
1927), b. 16 (2), for the detention of a 
T>erson suspected of an offence under 
the Act, 8c the district justloo refuses 
to make the order on grounds imsus- 
tainable in law, mandamus lies, not- 
withstanding that the district justice 
has oflored to state a case for the High 
Ct., a case stated not being pquaily 
oouveulent & effective In the circum- 
stances. — A.-O. V. M'Beipb, [1928] 
I. R. 461.— IR. 

PART XIII. SEOT. 4 . 

1 to. 429> i. Irregularity in trial 

.ipeI(on<.]--whcre on 

jy In the course of a 

trial, vl 2 ., in the taking of a view by 
the magistrate, had been brot^riit 
about at the exprees reqrest of applt. 
he was held to have no Just ground of 
complaint. — R. v, Cox, 11929] 2 

D. L. K. 785 ; 1 W. W. It 542 ; 51 
Can. Crim. Cas. 203 ; 41 li. C. It. 0. - 
CAN. 

hh (p. 48^ I. Prdbabaitv of 

prejudice.] — Where a legal practitioner, 
having no direct interCsf in a local ct. 
action, on the morning on which judg- 
ment in the aotkin wm to be dollvereo, 
dJsouseed the action with one of the 
justices who heard the action. 8c made 
certain statementa calculated to prr- 
judioe him against one of tho parties : — 
BeM : an order in the nature of a writ 
of certiorari should be grantc^i removizvg 
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the hoariiig of tho action into the 
Hupreme f^t. -Hoiuoc v. STABim, He 
Adwj au)I' l-JM'AJiCoriir AoTiON (1927), 
B. A. B. II. 180.— AUS. 

hh (p 430) 11. - - - - .]- Ex p. 

Bobhnek (N. H.) (1929), 62 Can. Ortm. 
cas. 412. -CAN. 

kk (p. 430) 1. — - Buffleiency of 
record — Not clear whether accused ques- 
tioned as to hawing defence.}— n. e. 
Mi'CiLL (N. 8.), 62 Can. Orim. Cas. 
.397.— CAN. 

kk (p. 430) il. Failurs to hear 

evidence.] -FrromTT e. Hkrko. rrr- 
ourrr t*. BonEog, (1029] 1 W. W. K. 
7.37 ; 51 Con. Crim. Oas. 229 ; 23 
B. L. II. 622.— CAN. 

h (p. 431) 1. Absence of juris- 

diction.] — The ** Nat Bell ** case does 
not have the effect of depriving an 
uppot. for habeas corpus with certiorari 
in aid from proving dehors the record 
that tho magistrate had no jurisdiction 
to convict mm. — R. v. Hendkiwon 
(11. C,), [1929] 4 D, L, R. 984; 2 

W. W. R. 209 ; 52 Con. Orim. Cas. 82.* 
—CAN. 

h (n. 431) II. - -.H While Rex v, 
Nat Bell TAquors, IM„ holds that, if 
the jurisdiction of the magistrate is 
conceded, then the fonnal convtotion 
is conclusive 8c excludes from con- 
sideration on certiorari the sufRoienoy 
of the evidence supporttog the con- 
viction as to tho facts alleged therein. 

7 ’Ot the decision docs not go so for as 
o prevent the receipt of extrinsio 
evidence to show that an accused 
person pleading not guilty in a ot. 
with limited torritonal jmisdJotion 
was deprived of tho right to have it 
cstabllsned In the course of the evidence 
as a condition precedent to the 
exorcise of the jurisdlotloii that the 
charge was one triable In the ot. pur- 
porting to deal with It. — H. V (iVBTAF- 
HOS C.), 11929] 8 W. W. It. 209 : 52 
Can. Crlra. ciwi, I"*!. — CAN. 

b (p. 431) Hi. .] -Two orders 

were marie by police magistrates 
dltvotlng oonflsoatlon of certain parcels 
of Intojuoating liquor which had been 
sotred by liquor Inspectors for allem 
contravention ot the Liquor Qcmtrol 
Aot. Upon motion to quMh the 
onhsrs :~Ueld : the judge had no 
juiisdJctlun to Inquire whether there 
wiiH evidence to support the orders or 
whetlior the magistrates had mlH 



Cases 1607—1708. English And Emfibb Digest Sdpflbuent. 


Part XIV. — Appeals from Quarter Sessions. 

1607. Add, Annotation V, St. Mary- 1676a. For further Inf ormatlon- ~ Order not 

lebone Licen&in^ JJ.j [1028] 2 K. B. 221. appealable.] — The Ot. of Appeal cannot 

1628. Add. Annotation Mentd. Sagar v. Ride- interfere with the exercise of the power of the 

halgh (H.) & Son, Ltd., [1930] 2 Ch. 117. Ct. to remit a case for further informa- 

1666. Add. AnruMion €o^. Stoke-on-Trent ware Revenue Ootiobb v. Hoe (B.) & Co. 

Reveme Officer ». Stoke-<m-Trent^^- (1930), 148 L. T. 644 ; 94 J. P. 170; 40 

ment Committee « Pottenes Electnc Traction T L R 628 ♦ 28 L G R 44-0 

Co., etc., etc. (1930), 143 L. T. 660. ’ 


Part XVI. — Appeal to Court of Appeal. 

1708. Add. Annotation : — Mentd. Famham Grdns. v. Cambridge Grdns., [1929] 1 K. B. 307. 


directed tbemselvcs in considering the 
evidence. — lie Windsor Tkrminal 
Warbhouse & Transport Oo., Ltd., 
[1929] 3 D. L. II. 926 ; 62 Can. Crlm. 
Oas. 38 ; 63 O. L. R. 630.— CAN. 

b (p. 481) iv. .] — In re College 

OP Physicians & Surgeons & Matiood, 
11929] 4 D. L. It. 123 ; 2 W. W. H. 
461 ; 24 Alta. L. K. 219.— CAN. 

h (p. 431) V. .] — ^Whilo Rra* 

V. Nat Bell Lignora, Ltd., [1922] 2 

W. W. R. 30, holds that. If the Juris* 
diotion of the magistrate is conceded, 
then the formal conviction Is oon- 
oluaive Sc excludes from consideration 
on certiorari the aufflclency of the 
evidence supporting the oonvlotion as 
to the facts alleged therein, yet the 
decision does not go so far as to prevent 
the reocipt of oxtrinslo evidence to 
show that an aoousod person pleading 
not guilty In a ct. witli limited terri- 
torial jurisdiction was deprived of the 
right to have it established in the 
oourso of the ovldodco as a condition 
precedent to the exercise of the juris- 
diction that tho charge was one triable 
In the ot. purporting to deal with it. — 
R. V. Gustafson (B. C.), [1929] 3 
W. W. R. 209; 62 Con. Grim. Cas. 
161.— CAN. 

nn (p. 431) I. Order for main- 

tenance — Attack on original committal 
order.) — Where the Jud^ of a Juvenile 
Ct. has admitted os ovldonoo a com- 
mittal order mode under Child Wolfare 
Aot Sc regular on Its face. Sc has used 
that order as the basis for making a 
malntenanoe order against a munici- 
pality Sc the municipality has not 
availed Itself of its right of appeal, the 
Ct. of Appeal should uot allow an 
attack to be made on the original 
order on a motion to quash the subse- 
anent order as made without Juris- 
diotion. — Rural MuNioiPALTry of 
COLDWBLL V. Children’s Aid Society 
OF St. Adblard, [1929] 1 D. L. R. 
900 ; 1 W. W. R. 333 ; 61 Can. Crim. 
Gas. 180 ; 38 Man. L. R. 31.— CAN. 

ddd (p. 431) 1. .] — Before a 

judge can substitute a conviction for a 
ma^trate’s conviction which on being 
removed on certiorari he holds to be 
invalid he must bo satisfied beyond a 
reasonable doubt Sc from a perusal of 
the deposition as his only ^de that 
the aoousod has been ^Ity of an 
o^noe of the nature desorib^ In the 
invalid oonvlotion. Where he la not 
so satisfied the oonvlotion must be 

S uashod ; there Is no provision In the 
ode warranting the remitting of tho 
case to the magistrate for rehearing.-' 
R. tx rel. Arnold v. Westerland 


fAlta.), [1929] 8 W. W. R. 408 ; 62 
CJan. Grim. Cas. 127. — CAN. 

ddd (p. 431) it. .] — Before a 

judge can substitute a oonvlotion for a 
magistrate's conviction which on 
being removed on certiorari he holds to 
be invalid he must be satisfied beyond 
a reasonable doubt. Sc from a perusal 
of the depositions as his only guide 
that the accused has been guilty of an 
oirenc.e of tho nature doscrllied In the 
invalid oonvlotion. — R. ex rel. Arnold 
n. Westerland (Alta.), [1929] 3 

W. W. R. 408 ; 52 Can. Grim. Cos. 
1 27.— CAN. 

so. Order for return of depofdtlov ^.] — 
Whore a magistrate causes depositions 
to be taken by a stenographer, ap- 
pointed by himself pursuant to the 
authority given him by sect. 37 of 
nummary Cunvictions Act, R. B. B. C., 
1924, Sc the depositions are ordered 
to bo returned on certiorari, the 
iloposltlons or transcripts must bo 
deemed to be in tho custody or power 
of tho magistrate. — ^R. v. Wong York 
(B. C.), [1929] 3 W. W. R. 199 ; 52 
(’an. Grim. Cos. 196.— CAN. 


PART XIII. SECT. 7. 

£ (p. 432) 1. To first sittings in 

county where conviction took place.) — 
R. V. Fraser, [1928] 1 D, L. R. 803 ; 
49 Can. Grim. <3 m. 189.— CAN. 

hhh (p. 432) i. Findings of 

fact.) — R, V. Bellman (Ont.) (1925), 
46 Can. Crim. Cas. 145.— CAN. 

hhh (p. 432) il. Where conviction 

within fourteen days of next sitting of 
appeal court.) — R. r. Nobman (1923), 
49 Cun. Crim. CJas. 405.— CAN. 

hhh (p. 432) iii. .]— R. v. 

Morris (1924), 49 Can. dim. Cias. 
389.— CAN. 

hhh (p. 432) Iv .]— R. v. 

Wbnn (1928), 49 Cud. Crim. Cas. 401 . 
—CAN. 

hhh (p. 432) V. Extension of — 

After expiration of fixed period.] — R. 
V. Bouiiltbk (1928), 60 Can. Crim. Cas. 
186.— CAN. 


Bv. Who may appeal — Under Crim- 
inal Code, s, 749.] — R. v. Hhtks, [W26] 
1 W. W. R. 183 ; 46 Can. Crim. Cas. 
94 ; 37 B. O. R. 280.— CAN. 

aaaa i. To nearest court — How 

nearest court ascertamed. 'h-Il. v. Holt 
(1925). 46 Gan. Crim. Cas. 40; 86 


(. O. R. 391 ; [1926] 1 W. W. R. 47.— 


CAN. 


aaaaii. £r.P. R. v. Canadian Robert 
Dollar Co., Ltd. (1926), 37 B. C. R. 
264.— CAN. 


dddd 1. .] — R. V. McLat- 


OHEY, Ex p. Stewart (N.B.), [1926] 2 
D. L. R. 334 ; 46 Can. Grim. Cas. 
293.— CAN. 

p (p. 433) i. Nature of — Whether 

trial de now .) — R. v. Laubibntb, [1928] 
3 W. W. R. 265.— CAN. 

p (p. 433) il. Duty of court — To 

consider findings of magistrate.] — R. v. 
AUT.ENnACH (N. S.) (1929), 62 Can. 
Crim. Cas. 374.— CAN. 

bb (p. 433) i. Jurisdiction.] — 

On an appeal from a summary con* 
victlon under CMmlnal Code It is oom- 
pllance with the conditions of appeal. 
Sc not proof of such compliance, that 
elves jurisdiction to the district ct. 
to hear the appeal ; therefore, so long 
as the case Is properly kept alive by 
udjourumeuts said proof may bo made 
at any time, 8c, thereupon the ct, will 
bo justified in exercrang the juris- 
diction thus shown to exist. — 11. v, 
Holaychuk (Alta.), [1929] 1 D. L. R. 
706 ; 1 W. W. R. 278 ; 51 Con. CVim. 
Cas. 98.— CAN. 

gg (p. 433) i. .1— On an 

appeal from a conviction founded on 
an alleged plea of guilty, it Is open to 
accused to roiso the point that he did 
not, in tho true le^ sense plead 
guilty to the information or com^alnt 
preferred against him, since he did not 
understand tho nature of the oha^ Sc 

S leaded guilty In ignorance. — R. v. 
»lney (B. C.), [1926] 4 D. L. R. 869 ; 
W.W. R. 273; 46 Can. Grim. 
.—CAN. 

gg (p. 433) il. Discretion ofjudge 

to allow vnihdrawal of plea.] — Ex p. 
Stanton (1928), 28 S. R. N. S. R. 616 ; 
45 N. S. R. W. N. 118.— AUS. 

tw. Postponement of appeal — Grounds 
for granting.y—'B.. v. CUMYOW, [1926 1 
D. L. R. 623 ; 46 Can. Crim. Cos. 172 ; 
36 B. C. R. 435.— CAN. 

sx. Appeal to Divtsion Court — From 
conviction imj^smg fl/M d: imprison- 
ment.) — Be It. V. Knowles (Out.) 
(1‘920). 62 Can. Crim. CJas. 377.— CAN. 

sy. Payment of fine under protest — 
Bight to appeal pre^rved.) — R. v. 
M 0 GIU 4 (B. C.) (1929), 52 Can. Crim. 
Cas. 141.— CAN. 

sz. Powers of appellate court — To 
recall wilnesaes called in inferior court.) 
~ On an appeal under the provisions 
of the Justices Act, 1921, the Judge 
upon the bearing ot the appeal, has 
power in a proper case Sc in the 
cxeroise of a judlrial dlsorotion to take 
furthw evidence. Sc for that purpose to 
order that the witnesses oaued in the 
lower ct. be recalled 8c examined in his 
presence. — Hunter v. Walsh (1928), 
8 . A. S. R. 336.— AUS. 
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VoL xxxm.-ai8es 11-365. 


MALICIOUS PROSECUTION AND PROCEDURE. 


11. Add. Annoiatkm : — Mentd. Upton i>. Farmer 
(1930), 142 L. T. 520. 

12. AcUi. Annotation : — Mentd. Do Fi’cvilJe v. Dill 

(1927), 90 L. J. K. B. 1050. 


Part III. — Malicious Abuse 

100a. Omission to pass money through 

court.] — An order was made against 
in a county ct. committing him to prison, 
but was suspended so long as he ])aid HI a 
month into coui’t. Deft., tlie judgtnenl 
credit.or, asked him to pay him the HI direct, 

A promised to pass it through the ct. J*ltf. 
paid the deft, the money, but deft. di<l not 
pass it through the ct. Pltf. having been 
imxirtsTjned M'as held entitled to damages. — 
Chapmann i'. Moiilky (1891), 7 T. L. H. 257. 

101a. - -- No detention — Bail given.] — In an 

action for a malicious arrest, pltf., in order to 
sux)port an averment in his declai'ation, 
that he had been arrested, proven! the writ ; 
the warrant ; that the ofllcer sent a messenger 


For existing cit-ations read 
Maonay V. Buut (1843), Dav. & Mer. 052 ; 
sub no7n. Bikt r. Magnay, 7 .lur. 127 ; on 
apptai, sub nom. Magkay r. Bukt, 5 Q. B. 
381, Ex. Ch. 


of Civil Proceedings. 

to him, informing him that ho had such a 
warrant, tho messenger not having it then 
with him, A desiring liim to give bail ; that 
ho sent word that ho would on t-ho following 
dnV ; & that ho accordingly did so, giving 
a bail-bond at tin* oflicer’s liouso ; but never 
being actually detaimsl : Held: these facts 
tlid not amount to an aiTost ; aV, therefore, 
the averment was not» proved. Bkiiry v. 
AuAAfsoN (1827), (i B. A 528 ; 9 Dow. & 
By. K. B. 558 ; 108 E. H. 510 ; sub nom, 
liRlUlV V. SKMPttONllfH, 5 D. J. O, S. K. B. 
215. 

Anmitaiioim ; Consd. Gcoruro r. Kadtunl (IK2K), It 0. A P. 
404. Apld. hocH O r. (iHifllliH (1820), Ct Man. A By. K. It. 
120: Antor v. ItlotU'id (1882), 0 Itiitff. 01; ItatuH v. 
PiUiiig' (1K34), 2 Or. 6i M. 874. Befd. Itrcwu l\ Chaiunoti 
(1818), fi U. It. SC.'). 


Part 1. — Distinguished from Trespass and 
False Imprisonment. 

14. 


Part IV. — Essentials to Action. 


148. Add. Aynivfation : — Apld. Momss Winter 
(1929), 46 T. L. H. 643. 


365. AcUi. A nnofaiio7i : -Mentd. llardio Ac Lane v. 
Uhilton, [1928J 2 K. B. 300. 


PART II, SECT. 1, 

20 i. Onutal ruZr.]- -Tho dotlidllnii 
of •' prosecution ” la not confin(*d to 
prof'oodinas before a niaKistraU* or a 
orimlnal et. Tho prococtllngs rolutiiiK 1 o 
tho granting of Hanction to proHo<Mite, 
though they may not load to imposition 
of lino or imprisonment, render tho 
person charged liable to flno or Im- 
prisonment, &, therefor**, coino within 
tho meaning of tho U*rni ** prosecu- 
tion.” — llABiNimA Nath h\» v. 
JoGEKDRA Nath Dkb (1928), J. L. 11. 
56 Calc. 432.— IND. 

20 ii. 1— A prosecution exists 

when a criminal charge is made 
Ijcfore a Judicial ofBoor or tribunal. — 
Naoevdba Nath Hay v, Bahanta 
Das BAHtAOTA (1920), 1. L. K. 57 
C’alc. 2.'>. -IND. 

33 ii. .] — A suit for damages 

for malicious prosecution cannot pro- 
ceed when the proceeding alleged to 
give rise to the cause of action had 
ended in tho dismissal of the oompluJnt 
under Ck»de of Criminal Proceedings, 
1898, s. 203, & no process had been 
Issu*^ against pltf., &. the mere fact 
that pltf. had cross-examined tho 
witnesses for complainant cannot alter 
tho character of the proooedinM. — 
SUIHAO CUAMAB V. NAKD LaJ. SAHU 

(1928), I. L. R, 8 Pat. 285.— IND. 

PART 11. SECT. 2, SUB-SECT. 2. 

40 iU. .1 — In any country w'here, 

as in India, the prosecution is not 


privat**, an action for malicioiiM proso- 
<'utloii, in tho most literal sense of tho 
word, eaiuiot bo rulsod against any 
private individual. Hut ^vlng In- 
formation to tho authorities, which, 
naturally, leads to prosecutlou. Is Just 
tlio samo thlng^. — Na<ieni>ka Nath 
1UY V. Hahanta JL>ab Baiuau ya (1929), 
1, L. Jl. 57 Calc. 25. -IND. 

PART II. SECT. 3. SUB-SECT. 1. 

74 i. WJu> may bring arfio/j.J - There 
is no such thing as a joint cause of 
action for damages ff)r malicious 
pruboeutiou. — Leaky & Dui’FEbon v. 
McGhkk (Sosk.), 1 1029 J 2 1). L. K. 
201 ; 1 W. W. It. 228, —CAN. 

PART 111. SECT. 1. 

78 vl. .] — Rama Row v. Homa- 

BUXUARAM ASARY (1927), 1. L. R. 51 
Mod. 042.- IND. 

PART IV. SECT. 1, SUB-SECT. 1.— A. 

121 ii. .1 — Pltf. Riust prove 

that he was innocent, Sc. that his 
innocence was pronounced by the 
tribunal before which tho accusation 
was made. Where a nolle prosequi is 
entered, although it estabflsbeH timt 
the proceedings tennlnated in favour 
of pltf., it does not establish his 
Innooonoe. — R ich v. Foicman (1927), 
29 W. A. L. R, 13.— AUS. 

PART IV. SECT. U SUB-SECT. 2. 

d i. Diseontimumce of proceedings .] — 


Daixixo V. MrKKNDiacK ( 
[19261 2 D. L. It. 990.- CAN 




K. L), 


PART IV. SECT. 2, SUB-JEOT. 1. - 
B. (a). 

206 xl. - ■ I In a sidt to rorovor 
the priwj of goods sold, goods In a store 
were seized undt'r an *jrdor of attaoh- 
iu(>nt. 'I'ho suit failed as against A. F., 
who oialined to be the owner of tho 
business, be tho order of nttachmeiit 
was <liHHolved. A. F. then brought 
action f*>r damages : J/eld : the action 
was not maintainable either for 
mullclonsly suing out process, bocauso 
of the absenec of malleo & the exlstenco 
of reasonable & probable cause ; or 
for ticspasH, because, even usbiimlng 
F. was the owner of th<i goods. 
SB to which the ct. was not saUslled, 
tho seizure was under a valid attach- 
ment order. — F einstkin w. pAiruit- 
(JriAMBEiw Oo., Ltd.. [1921 J I W. VV. It. 
5.'i4 : 59 i). L. R. 005. - CAN. 


PART IV. SECT. 2, SUB-SECT. 2.- A. 

230 1. .Actim/ uHlhout just cause or 
rjvuse.] -Manning v. Nickkiwon 
(II. C.). [19271 8 J). L. H. 728 ; fl927J 
2 W. W. K. 023.- CAN. 

230 ii. .1— PaCIKCN V. CLEMENTS 

(Alta,), [19271 3 D. L. It. 710.— CAN. 

230 Hi. (lovt. Liquor Act, 

R. H. B. C. 1924. o. 140, has not changed 
the law with respect to malicious 
prosecution. Where in on action 
against a chief of police for malicious 


J.8. 
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Cases 566-686. 


BnOUSH and EjIPIBE thOEST SxJPPLEHENT. 


Part V. — Evidence. 

556. Add. Annotation : — ^Mentd. B. v. Minister of 574. Add. Annotations : — ^Refd. Campbell v. Poliak, 
Health, Bx p. Yaffe, [1930] 2 K. B. 98. [m7^ A.^C. 782 ; Martin v. Benson, [1927] 


Part VII. — Pleading and Practice. 

586. Add, Annotation : — ^Refd. La Badiotechnique v, Weinbaum '(1927), 137 L. T. 638. 


proBeoatiozi because of bis applying 
for & the execution of a search warrant 
issued under sect. 73 (1) of said Act. 
the most oharitable view that could 
be taken of his action was under the 
InlormatloD given him by his informant 
he was requested to investigate 6c, 
instead of making a proper Investiga- 
tion, he immediately applied for the 
waurrant, it was held that said view 
coupled with the finding already made 
of an absence of reasonable tsc pro- 
bable cause would support a finding of 
malice. — Grady & Grady v. Dbvitt, 
[1928] 1 W. W. R. 924.— CAN. 

280 iv. .1 — Nickerson v. Man- 

ning, [1028] 3 D. L. R. 494 : [1928] 
S. C. R. 91.— CAN. 


241 vl. .] — Henderson v. 

BAnxETO, [1027] 3 D. L. R. 374 ; 
[1027] 2 W. W. R. 107 ; 36 Man. L. R. 
619.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— B. 

ni I. .l^ONSS V, Ecklby, 

[1028] 2 D. L. R. 943.— CAN. 


PART IV. SECT. 2, SUB-SECT. 4.- A. 

284 xlv. .]— Mbokijbnbijrg V. 

Canadian Paoitio Ry. Oo, (Alta.), 
[1026] 1 D. L. R. 706.— CAN. 


284 XV. — MoUae V. McLaugh- 
lin Motor Cjab Oo., Ltd. (Alta.), 
[1926] 1 D. L, R. 872 ; [1926] 1 W. W. 


R. 161.— CAN. 


sa. i’erserera?M5c in prosecution — 
After discovery that facts relied on are 
not true .] — ^A prosecution, even if 
oommenred under a bond fide beUof 
in the guilt of the accused, maj become 
maid fide by continuance after it is 
discovered that the facts upon which 
it was based ore not true.— Rabindba 
Nath Das v, Jogendra Nath Deb 
(1928), I. L. R. 66 Oalo. 432.— IND. 


PART IV. SECT. 3« SUB-SECT. 2.— A. 

862 V. .] — ^While, in an action 

for malicious prosecution, malice may 
he Inferred from want of reasonable & 
probable cause, yet that inference 
cannot be drawn where all the facts Sc 
oiioumstanoes of the ease would tend 
to show that there could be no maJloe 
in the sense of the initiation of proceed- 
ings in a malicious spirit, {.e. from 
an indirect & improper motive. — 
O'Louohlin V. Grandjban, [1929] 1 
D. L. R. 198 ; [1928] 3 W. W. R. 740.— 
CAN. 

362 vi. .] — Phillips e. Codekre 

(Sask.), [1929] 4 D. L. R. 668.— CAN. 

862 vil. .] — Green v. Harry 

(B. O.), [1929] 4 D. L. R. 410.— CAN. 

1 1. .] — Held: upon the 

evldonoe, deft, failed to make a full Sc 
fair statement of all tho facts either 
to his solr. upon whoso advice he said 
he acted, or to the magistrate. Sc 
therefore the advice Sc direction said 
to have been received by them did not 
afford an answer to pltf.'s contention 
that there was a lack of ruosonablo Sc 
probable cause. — ^L ove v. Denny & 
VINCENT, [1929] 4 D. L. R. 363 ; 64 
O. L. R. 290.— CAN. 

m i. Police constable.] — In tho 

absence of a professional adviser, the 
fact that the prosecutor sought the 
best advice obtainable in the neigh- 
bourhood (that of a police constable). 
Sc that he acted on tnat opinion, will 
not in itself be a sufBoient defence to 
on action for malicious prosecution. — 
Assheton V. Merrett, [1928] 3. A. 
S. R. 11.— AUS. 

o I. Plaintiff about to leave 

jtiristKoiion.]— Dansey v. Orcutt, 
[1928] 4 D. L. R. 27.— CAN. 


PART IV. SECT. 8, SUB-SECT. 3.— E. 

417 i. Absence of probable cause not 
implied.] — Shubbati v. Bhams-Uddin 
(1^8), I. L. R. 50 Ah. 713.— IND. 

PART IV. SECT. 8, SUB-SECT. 4.— A. 

482 vi. .] — Owens v. Martin- 

dale, [1928] 4 D. L. R. 932; 63 
O. L. R. 87.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 

B. (a). 

486 xii. .] — PiDGEON V. 

Holman (P. E. I.), [1926] 3 D. L. R. 
480.— CAN. 

436 xiii. .] — In an action 

for malicious prosecution the question 
whether there was a want of reasonable 
& probable oause is one for the judge 
alone to decide Sc, if the facts pertaining 
to it are not in dispute, there is, there- 
fore, notlilng for the jury to pass on ; 
but whore the evidence as to the facts 
is confilctlng tho judge does not 
abdicate his functions by asking the 
3 ury ; ** Did deft, take reasonable core 
to Inform himself of the true facts of 
tho case ? ” & by instruotiug it that 
if it finds in tho negative then there 
is a want of reasonable Sc probable 
cause. — Perry v. Woodwards. Ltd. 
(B. C.), [1929] 4 D. L. R. 761 ; 3 
W. W. k. 49.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 

C. (a). 

467 iv. .] — PlDOBON V. 

Holman (P. E. I.), [1926] 3 D. L. R. 
480.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

687 ix. .] — PiDGEON V. Holman 

(P. B. I.), [1926] 3 D. L. R 480.— 
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YoL XZXm.--CaM 68-581, 


MARKETS AND FAIRS. 

Part III. — Rights and Liabilities in connection with 
Markets and Fairs. 

68. Add. Annotation Refd, Bardie & Lane t*. ChilU‘rn (ID27), 00 L. J. K. B. 773. 


Part IV. — Holding of Markets and Fairs. 

108. Add, Annotaiion : — Retd. Lay zoll v. Thompson (1027), 137 I,. T, 100. 


Part VII. — Disturbance. 


312. Add. Annotaiion Layzell v. Thomi)* 
son (1926), 91 J. P. 89. 


339a. Right to prevent sale In dweUlng-house.J 

Dunstablk (Prior) v. B. (1433), Y. H. 11 
Hen. 6, fo. 19, pi. 13. 


Anru^ations Cooad. Loniion City Catio (1010), 8 Ct*. Hop. 
121 h; HufchltiH v. Player (186.S). O. Bridgr. 272. Apld. 
Moseley v. Chadwick (1782), 3 Doujf. K. B. 117 ; Tewks- 
bury (k>rpu. V. Bilokuell (I SOU), 2 Taunt. 120. Consd. 
Mosley r. Walker (1827), 7 B. & C. 10. Bxpld. Maoeles- 


fleld Cunm. v. Chapuiau (181.1), 12 M. & W. 18. Consd. 
I’ouryn CDipn. u. Best (1878), 3 Jflx, f). 2H2. Bxpld. 
Manchester Oorpn. v. Lyt>UH (1882), 22 Oh. D. 287. 
Reid. Ballard r. Bonnot (17.^9), 2 Burr. 775 ; LlandaH Sc 
Oiiiiton Dlstrlot Martad Co. tt. J.yndon (1801), 20 J. P. 
295 : (i. E. lly. Co. v. Uoidsmtd (1881). 9 App. Cas. 927. 
415. Add. Annoiations : -Consd. v. Hharp 

(1030), 00 L. J. Oh. 441 ; Musical I’erformers’ 
Protection Assocn., JiUl. v. British Inter- 
national l*ictiiru8, iitd. (1030), 46 T. L. H. 
486. 


Part IX. — Sale in Market Overt. 


430. Add. AuHotations : - Mentd. (Jreor v. Downs 
Supply Co., I1927J 2 K. H. 28; I.aike v. 
Simmons, (1027J A. O. 487. 

467. Add. AnnoUilioti Mentd. Lowthcr v. Hariis, 
[1927J 1 K. B. 393. 


478. Add. Annoifxiion : Mentd. Jlcpublicu de 
Guatemala v. Nunez, [1027J 1 K. B. 669. 
528. Add. AnnoUttUm : Held. K. r. Minister of 
JJmltli, h'x p. Yaffo, |1030| 2 K. B. 98. 

531. Add. Annotation : FoUd. Edwards r. Wan- 
Btall (1920), 46 T. J.. K. 101. 


PART II. SECT. 1. , 

Ba. Whether eiraciure divideA into I 
shops forma priwte nuirkei - (Jomls </i»> 
played on pavemrnt.] — Bos«bay Mttni- i 
oii'ALiTY r. Yknkavna Eixappa (1928), I 
1. L. R. 52 Bom. 780.— IND. ^ 

PART IZ. SECT. 3. SUB-SECT. 1. . 

i. Acgui»Uum of site — NaxMriiyfor 
fjuedaw.h-k^rxv or Edmonton r. Mac- 
DONAU) (Alta.) (1907), 7 W, L. R. 201. 

—CAN. 

PART VIL SECT. 1, SUB-BEOT. 8.— C. 

ef. Buying goods outside market .] — 
Althot^ no maiket tolls are charge- 
able by an owner of a market, bnyera 
can dinurb. in on actionable sense, the 
market by buying ontdde Its limits. — 
LOUOHRKT e. BoHXBTr, {1928} I. R. 
103.— IR. 

PART XL SECT. 1. SUB-SECT. 1.— A. 

501 li. What amoutUs to.] — R. 

V. Thoiwbkrt, {19231 2 W. W. R. 175 ; 
19 Saak. L. R. 429.— CAN. 

PART XI. SECT. 1. SUB-SECT. 2.— A. 

ak. Sals by agent of eompany — Tax 
imposed by Corporations Taxation Act, 

44 Ckn.Crlm. cU.194; 19 Saak. L. R. 
566.— CAN. 

PART XL SECT. 1, SUB-SECT. 8. 

581 L Heaeking prohibited in 

serioin struts during certain hours.y— 
A nmniotoal by©*law that ** no pukm 
rfMkii act aa a hawker or pedlar or trade 


or 4^\hjblt iilH warea in oth<'r aiush 
capacity ’* in certain spcciticHl purtiona 
of the mimtcipality save botwoou the 
bourn of 0 a.tii. (!k 2 p.iii. la tntru vires 
aect. 0 (3) of Ordlnancu 4 of 1928 
(TruiijdvnaJ). — F kinbtii.in v. Balicta, 
[1930] App. 1). 319.- S. AF. 

k i. HsfttridUm far benefit of 

local shopkeepers.] — A oouuty council 

E aMKcd a bye-law providing that 
awken sbouid pay a license foe of 
£0 every half-year. It was admitted 
that the fee was fixed so high to 
restrkst the trade of hawkeiu in mvour 
of that of local shopkeepers ; — Ileld : 
the bye-law was void for unreasonable- 
ness. — UAM1J.TON V. YaTKH, {1930] 
N. Z. h. 11. 359.— N.Z. 

PART XI. SECT. 3, 

q 1. Offer of goods in excitange 

for trading stamps — Whether sale or 
offering for soZf.)— Deft, arranged with 
various retail merchants that f>aoh 
should receive from him trading stamps 
the property In which, however, was 
to rentain in hlnn & should pay him 
fifty oents per himdrefl stamps, A 

g ve one to each oustomer for oveir 
n cents of cash pnrcbaHcs. while 
deft, should advertise the tnerchants 
in certain directories Sc otherwise. A 
blank space was left in these directories 
for pasting in tfooh stamps, Sc every 
onstomer who brought to deft, ono of 
the directories with a fixed numticr of 
stamps pasted in was entitled to receive 
la exchange any article he might 
select out of aa assortment of goods 
kept in stock by deft. Apart from this 
the goods wore not for soIe:—BeW; 
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th4)so tiaiiHactlons did not oonstitute 
a selling or olTcrIng for sale by doft. 
wlfhitt a tinirilclpal hye-law, passcMl 
umlor B. S. (>. 1H97, c. 223, s 583 (30), 
(31). U. V. LanoLKY (1899), 31 t). It. 
295 ; 20 O. L. T. 2.— CAN. 

t i. b'or principals assessed 

in mnnioipaliiv -Though mm-rcsideni.] 
- It. V. MuiiUAY (1903), 21 O. L. T. 
183.- CAN. 

t II. -- - p<>r non-resident 

trader - Ostensibly actinif for resident 
trutUr.] it. V. OiBD (1928), 50 Can. 
Orim. Can. 3((0.— CAN. 

a I. Not company selling goods ai 

premises rented for tioo numths .] — R. v. 
liOMINlON OCNBHAL JOBBBICM, LTD., 
11925] 3 D. L. B. 570 ; [10251 2 

W. W. K. 289 ; 44 Can. Crim. Gas. 
229 ; 35 Man. L. R. 57.— CAN. 

a ii. i*erson peddlinu hriad from 
umyitn.] II. v. Mackwym lini ai>. Ltd. 
(Out.) (1929), 52 Can. Crim. Cas. 314.— 
CAN. 

hi. .1 —The conviction was 

for that deft., being a transient trader, 
occupying a place of business in the 
town of M., did sell certain goods, 
wants Sc morehaudlHO, contrary to a 
bye-law: — Held: fho want of an 
allegation in the cotivietlon that doft. 
was a transient trader whoso name had 
not betm duly onicnxl on theasseasmeut 
Dill for the cuiTent year was fatal. — 
It. o.Caton (1888), 16 O. R. 11.— CAR. 

h li. Proof of one sate — No proof 

that goods to be supplied by f 
business outside munic' 

OOLE (1910). 15 W. L. 



Oaaes 6(6— fi86. ExausH and Empire t)iGE8T Supplement. 

Part V. — Evidence. 

556. Add. Annotation: — ^Mentd. R. v. Minister of 574. Add. Annotations : — ^Refd. Cano-pbell v. Poliak, 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. [1927] A. 0. 732 ; Martin v. Benson, [1927] 

1 K. B. 771 


Part VII. — Pleading and Practice. 

586. Add, Annotation : — ^Refd. La Radiotechnique v. Weinbaum ‘(1927), 137 L. T. 638. 


proseontlon because of bis applyina 
for & the execution of a search warrant 
issued under sect. 73 (1) of said Act. 
the most charitable view that could 
be taken of his action was under the 
information given him by his informant 
he was requested to Investigate Sc, 
Instead of making a proper investiga- 
tion, he immediately applied for the 
warrant, it was held that said view 
coupled with the finding already mado 
of an absence of reasonable 6 c pro- 
bable cause would export a finding of 
malice. — Grady Sc Grady «. Dbvitt, 
[19281 1 W. W. R. 924.— CAN. 

280 Iv. .] — NtOKBRSON V. Man- 

ning, [1928] 3 D. L. R. 494 : [1928] 
S. C. R. 91.— CAN. 

241 Vi. .]— Hendbbson V. 

BaildeUL. [1927] 3 D. L. R. 374 ; 
[1927] 2 W. W. R. 197 ; 36 Man. L. R. 
619.— CAN. 

PART IV. SECT. 2, SUB-SfiOT. 2.— B. 

TO I. Jones e. Ecrlbt, 

[1928] 2 D. L. R. 943.— CAN. 

PART IV. SECT. 2, SUB-SECT. 4.— A. 

284 xiv. .]-— Mkoklenburo v. 

Canadian PAOino Rt. Co. (Alta.), 
[1926] 1 D. L. R. 706.— CAN. 

284 XV. — McRae i). MoLauoh- 

UN Motor Cab Co,, Ltd, 

[1926] 1 D. L. R. 372 ; [1926] 1 W. W. 
R. 161.— CAN. 

■a. Peraeoerance in proaecution — 
Aftar diacwery that facta relied on are 
not truc.^ — ^A prosecution, even if 
commenced under a hcmA fide belief 
in the guilt of the accused, may become 
mtdd fide by continuanoo after it is 
discovered that the facts upon which 
it was based are not true. — -ilABiNDBA 
Nath Das v. Jooendra Nath Deb 
(1928), I. L. R. 68 Calc. 432.— IND. 


PART IV. SECT. 3, SUB-SECT. 2.— A. 

362 V. .] — ^Wblle, in an action 

for malicious prosecution, malice may 
bo inferred from want of reasonable sc 
lirobable cause, yet that Inference 
cannot he drawn where all the facts Sc 
circumsiauces of the case would tend 
to show that there could be no malice 
In the sense of the initiation of prooeed- 
ings in a malicious spirit, i.e. from 
an indirect & improper motivo. — 
O'Louchun V. Grandjban, [1929]. 1 
D.L.R.198; [1928] 3 W. W. R. 740.— 
CAN. 

362 vi. .] — ^Phuxips v. Coderre 

(Sosk.), [1920] 4 D. L. R, 668.— CAN. 

862 vll. .1 — Green v. Harry 

(B. C.), [1929] 4 D. L. R. 410.— CAN. 

1 I. .1 — Held: upon the 

evidence, deft, failed to make a full Sc 
fair statement of all the facts either 
to his solr. upon whoso advice he said 
he acted, or to the magistrate. Sc 
therefore the advioe Sc direction said 
to have been roceived by them did not 
afford an answer to pltf.'s contention 
that there was a lack of reasonable Sc 
probable cause. — L ove v. Denny & 
Vincent, [1929] 4 D. L, R. 363 ; 64 
O. L. R. 290.— CAN. 

TO i. Police conatable.] — In the 

absence of a professional adviser, tbe 
fact that the premeoutor sought tbe 
best advice obtainable in the neigh- 
bourhood (that of a poUoe constable). 
Sc that he acted on that opinion, will 
not in itself be a sufficient defence to 
an action for malicious prosecution. — 
Assheton II. Merbett, [1928J S. A. 
S. R. 11.— AUS. 

0 1 . Plaintiff aibovt to leave 

juriadietion.h--Tie.VBEY v. Oroutt, 
[1028] 4 D. L. R. 27.— CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— E. 

417 i. Abaence of vrcfyaific cavee not 
implied.} — Shdbrati v. Shams-Uddin 
(1M8), I. L. R. 60 AU. 713.— IND. 

PART IV. SECT. 3, SUB-SECT. 4.— A. 

482 vi. — Owens v. Martin- 

dale. [1928] 4 D. L. R. 932; 63 
O. L. R. 87.— CAN. 

PART IV. SECT. 3, SUB-SECT. 4.— 

B. (a). 

438 xii. .] — PiDOBON V. 

Holman (P. E. I.). [1926] 3 D. L. R. 
480.— CAN. 

436 xili. .] — ^In an action 

for malicious prosecution the question 
whether there was a want of reasonable 
Sc probable cause is one for the judge 
filone to decide Sc, if the facts pertaining 
to It are not In dispute, there is, there- 
fore, nothing tor the Jury to pass on ; 
but where the evidence as to the facts 
is oonfilotlng tho Judge does not 
abdicate his functions by asking the 
Jury : “ Did deft, take reasonable care 
to inform himself of the true facts of 
the case 1 & by instruoting it that 

if it finds in tho negative then there 
is a wont of reasonable Sc probable 
cause. — Perry v. Woodwards, Ltd. 
(B. C.), [1920] 4 D. L. R. 761 ; 3 
W. W. R. 40.— CAN. 

PART IV. SECT. 8, SUB-SECT. 4.— 

C. (a); 

467 iv. .] — PlDOBON V. 

Holman (P. E. I.), [1926] 3 D. L. R. 
480.— CAN. 

PART V. SECT. 1, SUB-SECT. 2. 

637 ix. .1 — ^PiDOEON V. Holman 

(P. B. I.), [1926] 3 D. L. R 480.— 
CAN. 
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V(d. XXXm.-«aaM 68-681. 


MARKETS AND FAIRS. 

Part III. — Rights and Liabilities in connection with 
Markets and Fairs. 

68. Add, Annotation : — Retd. Hardie & Lane r. Chiltern (1927), OH L. J, K, B. 772. 

Part IV. — Holding of Markets and Fairs. 

108. Add, Annotation : — Refd. Layzell v, Thompson (1027), 137 L. T. IOC, 


Part VII. — Disturbance. 


312. Add, Annotation : — Reid, l^ayzcll v, Thomp- 
son (1926), 91 J. P. 89. 

339a. Right to prevent sale In dwelllng-house.J 

DtmsTABLK (Prior) v. B. (1433), Y. B. J1 
Hen. 6, fo. 19, pi. 13. 

Annotaiiong : — Colud. London City Case (1010), 8 Co. Hop. 
121 h; HutohlrtH r. Major (1603). O. Brldg-. 272. Apld. 
Moseley v. Chadwick (1782). 3 Douff. K. B. 117 ; Towks 
bury Corpn. v. Btiuknoll (IBO'J), 2 Tamii. 120. Gonad. 
Motley «. Walkor (1827), 7 JJ. & C. 10. Expld. MacoloH- 


lleld Corpn. r. Chapman (1813). 12 M. 4c VV. 18. 

Ponryn Ctnpn. r. BohI (1878), 3 Ex. 1). 202. BxplS. 
ManohoHter (Torim. v. Lyona (1882), 22 Ch. D. 287. 
Refd. Ballanl v. Bonnet (175U), 2 Burr. 775; Llandait & 
Clinton lllMtriot Market Co. r. Lyndon (1801), 26 J. P. 
205 , C. K. Ity. Co. V. Ooldamld (1881), 0 App. Cas. 927. 


415. yidd. Annotations : -Consd. A.-(l. v. Sharp 
(1930), 00 L. J. Oh. 441 ; Musical Performers’ 
J*ruioctjoii Assocn., JAd. v. Britisli Inter- 
national l*lctures, lAtl. (1930), 46 T. L. K. 
4S6. 


Part IX. — Sale in Market Overt, 


430. Add, Annotations : - Mentd. (liver v. Downs 
Supply Co., 1 1927 J 2 K. B. 28; liako v. 
Simmons, [1927] A. (’. 487. 

467. Add. Annotation :~ Mentd. liowther «. llariis, 
[1927] 1 K. B. 393. 


478. Add. Annotftt 1071 :- Mentd. Be]>ubiicu de 
Cliiaiemahv v. Nunez, [1927J I K. B. 669. 
528. .{(id. Annotaiuni : Refd. B. r. Minister of 
Health, h'x p. Yaffts (1930] 2 K. H. 98. 

681. Add. Afinoiatinn : Folld. Edwards v. Wan- 
stall (1929), 4n T. L. Jt. 101. 


PART n. SECT. 1. 

la. Wfuihcr gtruriurr dirrided into 
shops forms pnwjde market -Goods d\s- 
played on pavimtent.]- Bombay MtrNi- 
OIPALITY r. Yknka.vna Kiaappa (1928). 
i. L. R. 62 Bom. 780.— IND. 

PART II. SECT. 8, SUB-SECT. 1. 

30 i. AcQiiisUum of site — Necessily for 
hye-law.h-CrTY or Edmoktoh v Mac- 
noNAUJ (Alta.) (1907), 7 W. L. It. 201. 

—CAN. 

PART VIL SECT. 1, SUB-SECT. 8.— C. 

•f. Buying goods outside market .] — 
Althouflrh no maiket tolls are charge* 
able by an owner of a market, bnycra 
can distiirb. In an aotlonable sense, the 
market by buying outside its limits. — 
I/OtroHionr v. Dookktt, 11928} I. R. 
103.— IR. 

PART XI. SECT. t. SUB-SECT. 1.— A. 

501 11. What amounts to.}— R. 

V. Trornbebt. 1 1925 1 2 W. W. R. 175 ; 
19 Saak. L. R. 429.— CAN. 

PART XI. SECT. 1, SUB-SECT. 8.— A. 

•k. Sate bv agent of company — Tax 
imposed by Corporations Taxation Act, 
R. 8. 8., 1920 (c. 81), jwidbyomtipani/.l 
— R. V. At7i«,J1925] 2 W. W. R. 539 ; 
44^ Crim. C^. 104 ; 10 Sask. L. R. 
586.— CAN. 

PART XL SECT. 1, SUB-SECT. 8. 

581 L Betwking prohibited in 

certain streets during certain houre.y^ 
A miud%Md bye-law that no imra 
aet as a hawker or pedlar ot trade 


I oi oxhibil iiirt wateu In other Huoh 
1 eapux'lty '* In certain spocliiod poriionH 
} of I ho municipality save beiwocn tho 
I liourH ol 6 a.m. & 2 p.m. is utira inns 
I Heel. 6 13) of Ordinancu 4 of 1928 
(Trausvaal). — Fkinbtkin v. Balkta, 

I (19301 App. D. 319.— S. AF. 

■ k i. Heatriction for benefit of 

' local shopkeepere ,] — A county (M>uncil 

g assed a bye-law providing that 
awkers shouid pay a license toe of 
j kA ovory halt-year. It was admitted 
that tho fee was fixed so hJgh to 
restrict tho trade ot hawkers in iiivour 
I ot that ot local shopkeepers : — IJcld : 

I the byc-law was void tor unroasouablu- 
noss. — H amii,t<»n V. Yatjsb, [1930] 
N. Z. L. n. 359.— N.Z. 


PART XI. SECT. 8. 

Q I. Offer of goods in exchange 

for trading rtampe — Whether eale or 
offering for sale.)— Deft, arranged with 
various retail merebants that each 
should receive trom him tracing stamps 
the property in which, however, was 
to remain In him, fie should pay him 
fifty cents per hundimi stamps, fie 

g ve one to each oustoroor for ©very 
n cents ot cash purchases, while 
deft, should advertise th<‘ merchants 
In certain directories fic: otherwise. A 
bhiDk space was leit in these directories 
tor pasting In such stamps, fi: ©very 
customer who brought to deft, one ot 
the directories with a fixed numlior of 
stamps pasted In was entitled to receive 
in exchange any article he might 
selorA out ot sat assortment ot goods 
kept in stock by deft. Apart from t^ 
the goods were not for sah' : — Ueid : 
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thus© tiansac.tlonH diet not oonHilttite 
o selling oi olTorIng for Hal© by doft. 
willtln a iiinnlcfpal tiye-Iaw, passeil 
under B. H. t). 1807, c. 22.3, s 683 (30). 
(.11). 1(. 0 . Lanuusy (1899), 31 0. K. 

205 , 20 C. L. T. 2.— CAN. 


II. jf'fff. principals aseeesed 

in murnef polity -Though lum-resMent.] 
~ rt. V. Murray (1903), 21 0, L. T, 
183.- CAN, 


t H. _ ji'fjif non-resident 

trader Odensibly acting for resident 
trwUr.] It. V. GIBU (1928), 60 Can. 
Crim. Cas. 300. -CAN. 


a 1. - - Not company selling goods oi 
nremises rented for two numihs.] — it. v. 
liOMIMION OeMEHAL JOBBERH, IjTD., 
(19251 3 D. L. a. 570; [19251 2 

W. W. K. 289 ; 44 CJan. fMra. Cas. 
229 : 35 Man. L. R. 57.— CAN. 


a ii. ~ I’erson peddling tmad from 
wagon.\ It. v. Ma<'KKYH Uni M», LTU, 
(Out.) (1929), 52 Can. rrim. Cus. 3H.— 

CAN. 


hi. — .1 - Tho convlotion was 

for that deft., being a traosinut trader, 
occupying a place of business in the 
town of M., did sell certain goods, 
wun'S fic merchandise, contrary to a 
by© -law ; — Held: the waul of an 
aUegation in the ceiivictluu that deft, 
was a transient trader whose name had 
not btM‘n duly entered on Iheassessmoni 
roil tor the current year was fatid. — 
R. a.CATON (1888), 16 O. It. 11.— CAN. 

J, ii, Proof of one sale — No woof 

that grtods to be supplied bypenon doing 
imsiness outside municipamv.}- it. v. 
OGkE (1910). 15 W. L. C825.— CAN. 



Cases 8—89. 


English and Empire Digest Supplement. 


MASTER AND SERVANT. 


Part I. — ^The 

8. Add. Annotations: — As to (1) Consd* Tem- 
pleton V. Parkin Wm. & Oo. (1929}» 140 L. T. 
519. Refd. Williams v. Larsen (1928)* 21 
B. W. C. C, 339. 

18. Add. Annotations Apld. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. Consd. Templeton 
V. Parkin Wm. & Co. (1929), 140 L. T. 619. 

14. Add. Annotation : — ^Refd. Templeton v. Parkin 
Wm. & Co. (1929), 140 L. T. 619. 

15. Add. Annotations : — Consd. Roberts v. 

Gardner (1928), 21 B. W. C. C. 1.54; 
Templeton v. Parkin Wm. <fe Co. (1929), 140 
L. T. 619. Refd. Williams v. Larsen (1928), 
21 B. W. C. C. 339. Mentd. Bobbs v. Royal 
Ai'senal Co-operative Society (1930), 170 
L. T. Jo. 169. 

20. Add. Annotation': — Refd. McGee v. Muir 
Wm. & Co. (1929), 140 L. T. 640. 

25a. — — .] — Where the general servant of a master 
is hiied out to another for a particular employ- 
ment, & while engaged in thai^ emx)loyment, 
causes damage to his master, the servant is 
to bo deemed, for anything done in the course 
of that employment, the servant of the 
hirer &; the master is entitled to recover 
from the hirer for the damage caused to him. 
— LRGGCvrr (G. W.) &- Son v. Nokmanton 
(O.H.)&Son(1928), 98 L. J.K. B. 146; 140 
L. T. 224 ; 45 T. L. R. 155, I). C. 

27. Add. Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 086. 

89. Add. Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 086. 

44. Add. Annotation : — Consd. Templeton v. 

Parkin Wm. & Co. (1929), 140 L. T. 619. 

46. Add. Annotation : — Consd. Bull v. West 

African Shipping, etc. Co., [1927] A. C. 686. 


Relationship. 

49. Add. Annotations: — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 680. 
Refd. Leggott (G. W.) & Son v. Normanton 
(C. H.) & Son (1928), 98 L. J. K. B. 146. 

51. Add. Annotation : — Consd. Fisher v. Oldham 
Oorpn., [1930] 2 K. B. 364. 

52. Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

54. Add. Annotaiion : — Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 

55. Add. Annotation : — Consd. Leggott (G. W. ) 
& Son V. Nommnton (C. H.) & Son (1928), 
98 L. J. K. B. 146. 

55a. Lightermen hired with lighter.] — Applts. let 
on hire to resps. a lighter manned by two 
native lightermen. The lighter was moored 
to resps.’ ship, & was used by them diiring 
the day in loading the ship. During the night 
the lightermen negligently left the lighter, 
which got adrift, &, owing to the absence of 
the lightermen, was carried out to sea, ran 
ashore, & broke up : — Held : the lightermen 
being under the orders & control of resps. 
during the night as well as during the actual 
loading, resps. were responsible for their 
negligence Sc were liable to applts. in dam- 
ages. — Bull (A. H.) & Co. v. West African 
Shipping, etJj. Co., [1927] A. C. 686 ; 96 
L. J. P. C. 127 ; 137 L. T. 498 ; 43 T. L. R. 
648 ; 17 Asp. M. L. C. 292, P. 0. 

Amiolafion ••—Polld. Loggott (Q. W.) & Son v. Normanton 
' , H.) & Son (1928), 98 L. J. K. B. 146. 

66. Add. Citations :~-96 L. J. K. B. 170; 130 
L. T. 377. 

71. Add. Annotation: — Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 
292. 

89. Add. Annotation : — Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 


PART I. SECT. 1. 

a I. Hottpiial iS; nurses. 1 — Nybeuo v. 
Phovost Municipal Hospital Boaud, 
No. 62 U, post.— CAN. 

PART I. SECT. 2, SUB-SECT. 1.— 

A. (b). 

21 i. For **CAN.’' read “SHANQ- 
HAL" 

PART I. SECT. 2, SUB-SECT. 1.— 

B. (a). 

62 ii. .1 — Hospital llablo for 

the ncgligenoe of nurses after an 
operation. — N ybkrg e. Phovost Muni- 
cipal Hospital Board, 11927] 1 

D. L. R. 960 ; [1927] B. O. R. 220.— 
CAN. 

52 lii. .]— Pltf. ontoTCHl dofU,’ 

hospital fc3r the purpose of undergoing 
an operation, &, owmg to the fact that 
the regular nursing staff was not 
fniflloient to give her tho oaro consldort'd 
necessary by her physician a special 
nurse was oxnployod &; added 
temporarily to tho regular staff 
but charged to pltf. : — Held : tho 
special nurse so cugagod was tho 
employee of the hospital & not tho 
more assistant of pitf.'s physician. & 
the hospital was rcspouBiblo in damages 
fur negligence on her part resulting 
in severe injury to jpltf. — Logan v. 
Ooix'incsTER County Hospital. [19281 
1 H. L. R. 1129 ; 60 N. S. R. 02.— 
CAN. 


62 iv. .] — In an action against 

nn inllrmary for damages for personal 
injuries pursuer averred that she 
utteniied the infirmary for ultm- 
vlolot ray treatment ; that the nui'se 
in charge, who woe In tho employment 
of defenders, allowed her to be exposed 
to the rays for too long a period ; that 
she thereby sustained injury ; Ac that 
tbo injury was duo solely to the 
nogligonoo of the nurse for whom tho 
defenders were n'sponslble. Bho 
further averred that she hod relied on 
tbo knowledge & skill of the nurse in 
ai)plying tho treatment. She did not 
aver that defenders liad acted negli- 
gtmlly in the seleotion of their medical 
or nursing staffs, or of the apparatus 
employed. Hofenders averreil, & pur- 
suer did not d<'ny, that their eleotrlcal 
department was in charge of, & super- 
intended by, a doctor. A: that the 
treatment rticelvcd by pursuer was 
administered by the nurse upon his 
instructions if cW : in the absence 
of any averment that tho nurso or tho 
doctor was professionally Inoompeteut 
or thjit tho apparatus was dofwUve, 
pursuer had failed to state a relevant 
caso against the defenders, in rospcct 
that the averments disclosed that, at 
tho time of the Injury, tho nuiw was 
not acting in a ministerial or adxninls- 
trativo capacity as a servant of de- 
fenders, but was exorcisiug her pro- 
fessional oare & skill. Sc, further, that 
she was acting under the instructions 
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of a duly qualified doctor over whose 
ox’ders the defenders had no control ; 
Ac action dismissed. — Lavellb v. 
Glasgow Royal Infirmary, [1030] 
S. C. 123.— SCOT. 

52 V. .]— An inmate of a 

hospital brought an action against 
certain defts., members of its Board 
of Management, for personal injuries 
sustained through the negligence of a 
nurse employed in tho hospital. The 
rules provided (irUer alia) that nurses 
should be selected by the Board, Sc 
could not be dismissed by the Board on 
notice. There was no provision in the 
rules as to payment of remimeration 
to any one out the secretary of the 
hospital. Sc there was no evidence of 
any express contract with any member 
of tho nursing staff : — Hcm : there 
was no evldenoo that the nurse was tho 
servant of deft, members of the Board. 
— Atkins v. Jambs, [1928] S. A. S. R. 
305.— AUS. 

PART I. SECT. 3, SUB-SECT. 5.— 
A. (o). 

sa. Minina operations.] — Reap, had 
charge of the mining operations in 
applt.’s mine. Applt. supplied the 
dynamite, the tools Sc aooessories. 
Heap, hired the men, paid them, con- 
trolled them. Sc discnaiged them. He 
was allowed to do the work as he 
pleased, except that he was indicated 
where the znining should take place. 
He was not in any way the subordinate 



VoL XXXiV.— Master and Servant Cases 188—896. 


Part li. — Particular Classes of Servants. 


138. Add, Annotations -Apld. JRe Mackay. lie 
Rowland, Be Barry (1928), 44 T. L. R. 688. 
Refd. Birmii^ham Oorpu. v. Labour Minister. 
Be Lee, Be Hudson (1927), 92 J. P. 17. 

161. Add, Annotation : — ^Mentd. Hardie & 1.tane 
V. Chilton, [1928] 2 K. B. 30G. 

155a. Police appointed by watch committee of 
borough.] — The police appointed by the 
watch committee of a borough corpn., if 
they arrest & detain a person unlawfully, 
do not act as the servants or agents of the 
corpn. so as to render that body liable to an 


action for false imprisonment. -Fl&HEit v, 
l)u>iLVM (’miPN., [19301 2 K. B. 36 1 ; 99 
L. J. K. B. 509 ; 143 L. T. 281 ; 91 J. P. 
132 ; 10 T. L. R. 390 ; 71 Sol. Jo. 299 ; 28 
L. (}. R. 293. 

156, Add. Ayniotaiion Folld. Fisher v, Oldbam 
Coipn., [19301 2 K. B. 304. 

162. idd. inmdaiion Expld. & Dlstd. Fisher 
V. Oldhiiin Corpn., [1930] 2 K. B. 304. 

163. .idd. Afinotation : -Consd. Fi.sher v. Oldham 
(\»i'i)n., [19301 2 K. B. 304. 


Part III.— The Contract of Service. 


191. Add. Annotation: — Refd. Rxpress Dam Co. 

V. Jackson (1929). 99 L. J. K. B. IM. 

196. Add. Annotation .‘—Consd. Express Da,ii> Ctn 
c. Jackson (1929), 99 L. J. K. B. 181. 

212. Add. Annotation: — Mentd. Sagar v. llido- 
lialgh (H.) & Son, Ltd., [1930] 2 CIi. 117. 

212a. Pitman.] —O rd. v. Burkus (1813), 1 

L, T. O. S. 36. 

230. Add. Annotation : — Refd. Marb6 v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K, B. 980. 


237, \dd. Annotation: Consd. Sagar r. 

' Imlgh (II.) Son. Ltd., [19301 2 Ch. 117. 
244a. - .]- Klijott r. Hunter (1909), 128 

I.. T. Jo. J90. 

252. Add. Annoia/ioyis Consd. Marbri r. George 
Edwardes (Daly’s Theatre) (1927), 90 L. J. 
K. B. 980. Apprvd. llerbeit Clayton A’ Jack 
Waller, Lid. c. DlKer, 11930] A. C. 209. 

252. All(‘i this cas(« add • 

.1 ->SVc, fadin'}. Thicatrks, Vol. 
XLll., p. 910, Nos. Oh d Htq. A Supp. 


Part IV. — Duration and Termination of Contract 


262. Add. Annotation : -Dlstd. Milstod v. llnmj) A 
Boss A; Olendmning (1927), 71 Sol. Jo. 
846. 

262a. — - . - Pltfs, agreed to employ diTt., 

A deft, agreed to serve f>ltfs., for three years 
A thereafter from year to year subject to 
three months’ notice by pltfs. Deft, was to 


devote the whole of his time tt> the business : 

field : the agri‘eiueni was wholly c>no- 
sided A unenforceable.- Milstki) (W. II.) A 
Son, JiTi). 7 ». Damp A Hohs A Glendinnino, 
Ltd. (1927), 71 Sol. Jo. 845. 

296. After this case add 

*• »SVf , also. Nos. 387, 388, post." 


of the eo.. hlH ohliKation Omanis ) 

the latter eon»istliuf iu Hui*j>l'lni^ a 
Hxifflcient quojitltr of minerul rot k of a 
tfhen sJ/e foi the lun of the JniJl Jlc I 
uas rc'sponsiT^ie in damxiifeM if he 
fulled iu thlH roHpect. ile huh paid i 
twenty cents per uoKon . in odtiitioii, j 
applt. paid the Instirauee premluriis 
required by the Workmen’s C'oiupeuHu- 
tion lioord to cover accident h to re»i>s.' 
employees ; but this was done as the 
result of an expiens condition of tlie 
agreomeut bi t\v<»en reap, cc applt. . 
Itesp. hud to lell\er roek of the 
n^qnli'Od sIjm . The t-ock w^as loaded ] 
into small wagons & carried to tlie 
null. The loading was done uy nicauH , 
of a steam shovel operated bj one of 
the omplo>ecs of applt. eo, W’hen 
the rt>ek w'as found too large, it was 
laid aside & It became resp.’s duty to 
roduu. It to the required sl^c, ltesT>., 
while perfonidng the lattt*r operation, 

& while engaged in drilling a hole in 
one of the rocks, was seriously injured 
by an explosion of dynamite : — Held : ■. 
reap, was an indeiMindent contractor. — 
Quebec Asbestos Cokps. r. Couture, ! 
[1929] 3 D. L. R. 001 ; S. C. K. 106.— 
CAN. 

FART I. SECT. 8, SUB-SECT. 5.— 

A. (d). 

90 iL Pheuin V. Main Roads 

Board (1927), 30 W. A. h. R. 16.— 

AUS. 


lb. J'owtr io vfCtt fnipJ/ij/inmt d' It} 
irunut on dumi’tsml of nny einploi/tt.] — 
ll(ld ' in 1 ho c umKtnnees. a bi usher, 
engaged bv a eo. to ilrJve u 

stonemino in f>ne of fheir pits at a 
fathomago rale, Ac permitted )>> tiie 
contract to engugt (wo miners to assist 
him in the work, was a servant, k not 
an indciK'ndeiit eontra< U»r. Park v. 
W’lLHONH A Ci.vor. (;oAr Co., Uao- 
oEinv r. Wii>iONH Sc Ci.Yur Coai. Ck> , 
11U23J S. C 121 ; cijf/d., 119291 S. (\ 3H, 
II. L. - SCOT. 

PART II. SECT. 9. 

■ 0 . Jnapertor ajntoinied wulcr Naxtoun 
Weeds j4rt.) Whew a muiiicliiallt y 
appoints an ottle< r to iwrfonn a public 
pciVice in which the roipn. has no 
spc-cial interest, &fium which It dt rives 
j no special benHlt In Its coipomte 
capacity, such ofllrei is not the servant 
or agent of the munieipulit y. Sc. therc'- 
fore, it Is not liable for his negligi no<^ 
in th<' iKjrformance of his dutlen.-- 
Mkad V, Marquih Ri*rai. Mumci- 
j-aJITV, [19281 2 D. L. R. . [VUHl 
1 W’. W’. R. CAN. 

PART HI. SECT. 5. SUB-SECT. 2.— B. 

237 1. To prove umgc U htn umgr 
untverml ] — A custom <-annot be read 
mto a w ritten oontraet of service unless 
it is HO universal that no workman 
couid be supposed to have entered 
into the fKTvJco without looking to 
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It Its part of the eontmet, A. even win to 
ludJUHe «)f tlielr geuemlity or unlver- 
Hulltj lertaln iJghtH may lalrly lx* 
Huld to (onstitute a custom iltere 
ran be no Justinrution for presuming 
tJtttl a workmoji wlio did not in f»u*t 
know of tliem entered Into his hiring 
iuivlng them in mind. Vot/NO r. 
t’WAtUVN .VORTIIKKN I(\. tJO., [1929J 
I D. L. R. 4r»2, 2 W W. it. 386; 
(8 Man J. Jt. 283. CAN. 


id. To prove valm of genHeee.J —In 
nn action bniught on a quarUum meruit 
for work tlonrr Si srtrvlcos reiulr red 
rvidenee vva«r given of an agror-ment. 
not in writing, whereftv' dr*n. agnted 
to pay a cr'rtuin weekly salary Sc also 
(I sum of U'Hm at the end of two yeats. 
Jt was also proved that deft had paid 
the weekly sainry hut hurl t«*fiiHcil to 
jai} tite sum of k‘200 ; fjtld. although 
the parol agroenwnt was one to wldch 
St«t. Frauds was aiipllcuhhs It was 
nevertheless arlniJsslblo as evidence of 
Ihrj value of pjtf.’s servlocw. Waru 
r (inmanm lUms , l/ip. (1928), 28 
.S U. N. H W. 420 . 4.1 N. .S. W. W. N. 
130— AUS. 


PART IV. SECT. 2, SUB-SECT. 1. 

la. Termination hy servant — Induced 
hy fraudulent mutrf preHeniation of 
ma/iter.] Mai.x 30LM r. WBHTKrtN Cana- 
dian MAr.ic 81 J.VVH Black Foie k 
P i r (;rj. (B. C.), 119291 4 D. L. H. 680 
CAN. 
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387. Add, Annotation : — Distd. Jacks Wm. &; Co, 
V. Palmers Shipbuilding & Iron Go. (1928). 
98 h, J. K. B. 306. 

388. Add. Annotaiioyi : — FoUd. Jacks Wm. & Co. 
V. Palmers Shipbuilding & Iron Oo. (1928), 
98 Jj. J. K. B. 366. 


306. Add. Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 40 T. L. B. 294. 

866a. .] — In actions by the captain 

& by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealmg with the age 
at which officers must retire, their rights to 
p,enBion, & their right to leave on f^ pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers ; — 
ISeld : the contract of employment was 
determinable by either party at any time on 
reasonable notice, & in the case of the chief 
officer reasonable length of notice would have 
been 12 months, &> he was entitled to judg> 
ment for 12 months’ salary. In the case of 
the captain the action was dismissed. — 
Savage v. British India Stbam Naviga- 
tion Co., I/TD., Power v. British India 
Steam Navigation Oo., I/ed. (1930), 40 
T. L. B. 294. 


39 eb, ^ Chief officer.] — Savage v. 

British India Steam Navigation Co., 
I/TD., Power v. British India Steam 
Navigation Co., Ltd., No. 396a, ante. 

414a. Chief officer.] — Savage v. British India 
Steam Navigation Co., Ltd., Power v. 
British India Steam Navigation Co., Ltd., 
No. 396a, anie. 

414h. Tutor.] — ^The ct. held that in the circum- 
stances pltf., a private tutor, was entitled 
to throe months* salary in lieu of notice.— 
Wilson v. Ucelli (1929), 46 T. L. B. 396. 

453. Add. Annotation : — Refd. Brown v, Dagenham 
U. D. 0„ [1929] 1 K. B. 737. 

468. Add. Annotations: — As to (2) Apprvd. 
Bouzourou v. Ottoman Bank, [1930] A, C. 
271. Apld. Ottoman Bank v. Chakarian, 
[1930] A. C. 277. 

470a. Order relating to place of work.] — 

An order by a master to his servant to remain 
in a place within the area of his employment 
is a lawful order unless it involves imme- 
diately threatening danger by violence or 
disease to the person of the servant. 

Applt., a Christian Turkish subject in the 
employment of resp. bank, was ordered by 
them to be transferred from their Stamboiil 
branch to their branch at Mersina, a distant 

S lace in Tm'kish Asia Minor. He refused 
) go on the pounds : (a) that Mersina was 
not within the area of his employment ; 
(&) that the order was unreasonable in the 
view of his ignorance of Turkish, & the 
hostile attitude of the Turkish civil authori- 


ties to him. He was thereupon dismissed 
without notice, & brought an action for 
wrongful dismis^ : — Reid : (1) on the facts, 
Mersina was within the area of applt. *s em- 
ployment, & (2) as he did not suggest that 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a fauie grave which 
under the contract justified his dismissal. — 
Bouzottbou V. Ottoman Bane, [1930] A. C. 
271 ; 99 L. J. P. C. 166 ; 142 L. T. 636, P. 0. 

470b. .] — Besp., an Armenian & a 

Turkish subject, was in the pennanent 
employment of applt. bank. In 1922, while 
employed at their Smyrna branch, he was 
sent on business of the bank to the bead 
office at Constantinople, & was given tem- 
porary employment there. He informed 
applts. that his life was in danger in Con- 
stantinople from the Turkish authorities, & 
asked to be transferred to a branch outside 
Turkey. That being refused he fled from 
Constantinople. He was dismissed without 
notice, & brought an action for wrongful 
dismissal : — Held : as the evidence estab- 
lished that reim.*8 personal safety was in 
real danger in Constantinople, his flight was 
not a faute grave entitling applts. under the 
contract to dismiss him ; & as his disability 
to perform his contract, whether in Con- 
stantinople or elsewhere, could not at the 
date of his dismissal be regarded as perma- 
nent, his offer to serve outside u\irkey 
entitled him to maintain the action.— 
Ottoman Bank v. Chakarian, [1930] A. C. 
277 ; 99 L. J. P. 0. 97 ; 142 L. T. 465, P. C. 

481a. By violence br disease.] — BotrzouRou 

v. Ottoman Bank, No. 470a, ante. 

481b. .]— Ottoman Bank r. Chakarian, No. 

470b, ante. 

491a. What amounts to.] — Van Wbybnbergh 
(B.) v. British Acetate Silk Corpn., Ltd. 
(1930), 74 Sol. Jo. 90. 

502. Add. Annotations : — As to {1) Refd. Harrods, 
Ltd. V. Lemon (1930), 47 T. L. B. 97. As 
to (2) Consd. Bamsden v. David Sharratt & 
Sons, Ltd. (1930), 36 Oom.Cas. 314. Generally^ 
Refd. A.-O. v. Goddard (1929), 98 L. J. K. B. 
743. 

506. Add. Annotaiions : — Consd. Bamsden v. 
David Sharratt Sons, Ltd. (1930), 36 Com. 
Gas. 314. Refd. Lever Bros., Ltd. v. Bell 
(1930), 47 T. L. B. 47. 

609. Add. Annotation : — Refd. Brown v. Dagen- 
ham D. D. C. (1929), 140 L. T. 616. 

530a. Driving motor oar to common danger.] — 
Pltf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defts. terminated 
pltf. *8 employment, on the ground that these 
facts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 


PART IV. SBOT. 8. 91IB-SB0T. 10.— 
B. (b) (i). 


398 V. 

Bariiktt Co., (19871 1 
69 O L. R, stfe.— OAJI. 


I’feT] 


L. R. 884 : 


PART IV. SECT. 2, SUB-SECT. 10.— D. 

p i. .] — A notice served on 

Apr. 4 to takke effect on May 3 is not 
30 days* notioe.— Pikrox v. Mn/ut 
SOHOOI. Djcstiuot, fl080] 8 D. L. R. 
49 ; 1 W. W. R. 223 ; 28 S. L. R. 
366.— CAN. 


PART IV. SECT. 8. SUB-SECT. 11.— 
A. (a). 

t i. .] — ^Where the dlsmtssal of 

an emidoyee is for caraa, he is not 
entiUea to any notioe. — amLAKOOTTST 
V. R., (1927] Exoh. 0. R. 21.— CAN. 

t II. .1— Ross 9 . WnAARDS 

ObooOLaTsa, Ltd. (Man.), [1927] 2 
D. L. R. 461,— CAN. 
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def ts. also pleaded that, before the agreement 
was made, pltf . ought to hare informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
a manner dangerous to the public : — Held : 

(1) there was no obligation on pltf. to disclose 
his previous conviction for a motoring offence ; 

(2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf. could have got some- 
one to drive the car. — Hands v.. Simpson, 
Fawcktt & Co., Ltd. (1928), 44 T. L. R. 296 ; 
72 Sol. Jo. 138. 

540. Add. Annoicdion : — Mentd. Hobbs Tinling, 
Hobbs V. Nottingham Journal, [1929] 2 
K. B. 1. 

565. Add, Annotation : — Apld. Hands t;. Simpson, 
Fawcett (1928), 44 T. L. R. 295. 

566a. What are material facts— ‘Employment of 
commercial traveller — Not previous con- 


viction for motoring offence.] — ^Hands v. 
Simpson, Fawcett & Co., Ltd., No. 630a, 
ante. 

694. Add the following paragraph : — 

Another replication to the same plea 
alleged that pltf. was an African A a negro, 
<S: that negroes were enslaved in divers 
States of the United States of America, &> 
bought & sold as slaves by the citizens of the 
same States ; that the captain of the C., 
before pltf. deserted, threatened to sell him 
as a slave to certain citizens of the United 
States ; that San Francisco is in one of the 
said United States, to wit California : & 

pltf. had just &> reasonable grounds for 
believing A: did believe, that, on the arrival 
of the C. at San Francisco, the captain was 
about to carry his threat into execution ; & 
thereupon pltf., in order to prevent the 
captain from selling him as a slave, deserted 
the r. -Held : on demm-rer, a bad replica- 
tion, as not showing that California was a 
State in which pltf. could be sold as a slave. 


Part V.- -Remuneration. 


628. Add. A7niofafions : — Dlstd. Stevens v. Hamp- 
stead Borough Council, [1929] 2 Ch. 239. 
Refd. Dennerlcv V. Presiwich U. D. C. (1929), 
141 L. T. 602. 

628a. .] — Adams v. I^iveii- 

POOL OoRPN. (1927), 137 L. T. 396 ; 91 J. P. 
106 ; 26 L. Cl. K. 369, C. A. 

Annoiatiom: — Folld. Kelsey v. Ulrmlntrbara Corpn. (1927), 92 
J. P. 12 ; Stovens r. Hampstead Borousrh Council, I1929J 
2 Ch. 229. 

628b. .] — KEI.8EY V. Bir- 

mingham CORPN. (1927), 92 J. F. 12. 

628c. War bonus not included — 

Contract to pay “full regular pay.“J — ^A 

borough council passed a resolution that all 
employees volimtcering for military service 
during the war should bo paid “ full regular 
less allowances by the Govt., Ac their 
positions should be kept open until their 
retuiTQ. Pltf. enlisted in Nov. 1914, & served 
till July, 1919. Between those dates several 
increments of pay & war bonuses were 
awivrded to the councirs employo<3S ; — Hdd : 
the “ full regular pay ” was the pay he had 
been receiving down to the date of enlist- 
ment did not include any increases or 
bonuses. — Stevens v. Hampstead Borough 
Council, [1929] 2 Ch. 239 ; 98 I.. S. Ch, 289 ; 


H2 L. T. 229; 45 T. L. H. 430; 93 J. P. Jo. 
2h.5 : 27 L. (i. II. 590. 

629. Add. Annoiatiom* : -Dlstd. Adams v. Liver- 
pool Corpn. 0027), 137 L. T. 396. Apld. 
Aylott V. West Ham t'orpn., [1927 J 1 Ch. 30. 
Dlstd. Stevens Hampstead Borough 
Council, [1929] 2 Ch. 2,30. 

630. Add. Annotatio7iH : - Apld. Adams v. Liverpool 
Corpn. (1027), 137 L. T. 390. FoUd. St/evons 
V. Hampste^ Borough Council, [1929] 2 
Ch. 239. 

644. Add. Annotation .’—HM. Mellor v. Beard- 
more (1927), 44 B. P. 0, 176. 

649. Add. A nnotaii(*7Ui : -dJenerally^ Refd. Fockney 
r. Atkinson (1929), 142 L. T. 136. Mentd. 
Jluntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 628. 

700. Add. Annotation : Refd. Brown v. Dagen- 
ham U. D. C„ [1929] 1 K. B. 737. 

701. Add. Anvotaiion-f* : -Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737 ; Fisher v. 
Oldham Corpn., 11030] 2 K. B. 364. 

711a. Agreement to pay commission -Onus of 
proof.] — Hamt V. BENNim’ He Co. (1928), 72 
Sol. Jo. 286. 

728. Add. Annotation : - Mentd. Houghton v, Not- 
hard, Ix)we ^ Wills (1927), 44 T. L. B. 76. 


PART IV. SECT. 2, SUB-SECT. 

A. (f) 


t vU. 


11 .— 


MS ii. .1 — A native eervant 

addressed a remark of a growly 
Insolent ft: Insnltlns nature to one of 
hie employer’s enstomets, a European. 
In the presence of a song of native 
fellow servants: — Held; the master 
was Justified in summarily dismiasins 
him. Sc. was not liable for salary for the 
tmexplred portion of the month. — 
Gooi V. WlISOW ft COIXINS (1227), 48 
N. L. B. 21.— S. AF. 

PART IV. 8ECT^2,^SUB-SECT. 11- — 

559 .] — Lucas t 

PaxKxsR Motors. Ltd., (1228} 4 
DViTk, 526; 11928} 3 W. W. R. 122. 
—OAK. 


PART V. SECT. 2, SUB-SECT. 1.— G. 

545 vi. ^ farm labourer, 

hired for the season at so much per 
month , Js entitled to payment of nls 
wages at the end of each month, unless 
the oontractprovldas to the contrary. — 
Cowan v. EiaxA^ [1227] 2 D. L. K. 
713; 11227] I W. W. il. 776 ; 36 
Man. L. R. 464.— CAN. 

PART V. SECT. 2, SUB-SECT. 6.— 

A. {b). 

o i. .J—An infant. 

who has become emancipated from the 
control of his father, is entitled to 
recover wages earned by him by work- 
ing for a stranger, even though be 
agreed, at the time of the hiring, that 
lus wages should bo credited on a 
debt due from his father to his 
esnpIoyer.-^^LoBcrro v. Msthkrai; 
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(Bask.), (1927] 1 W. W. R. 290 - CAN. 

sf. Against whom. mainialnaitU — 
Mtrphaiu supjilyino planU^ — Woijeo of 
planter’a KerwifUH.) — Door.FV t>. Hurkf 
ft HAOKBTr(1819), 1 Nild. L. R. 190. ~ 
NFLD. 


PART V. SECT. 2, SUB-SECT. 6.— 
A. (0). 

sj. Want of notice — Of ahtpping of 
servant -21 Vid. c. 2*]-0 okk v. 
Hahbon (1859), 4 Nfld. L. Jl. 280.— 

NFLD. 


PART V. SECT. 2. SUB-SECT. 2. 

710 I. Qrounda for refusing .} — In an 
arbitration under Workmen’s Com- 
pensation Acts where ovidenoe is 
Known to be available ft is not oallf'ci 
on the arbitration, leave wfll not be 
granted by an appeal to ot. to take 



CasM 73»-«68. 


English and Emfibe Digest Supplement. 


Part VI. — Breach of Contract and Remedies Therefor. 


782. Add, Annotations Refd. Guy -Poll v. Foster, 
fl930] 2 Ch. 1 69 ; Huntoon Co. v. IColynos 
(Incorporated), [19301 1 Gh. 628. 

739. Add. AnnotaMons : — Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Apld. 
Be Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. Mentd. Livock v, Pearson (1928). 
33 Com. Cas. 188. 

739a. .]— -iiBy a written agreement pltf. 

was appointed managing director of deft. co. 
for flve^ years at a certain salary. Before 
the expiration of the five years a resolution, 
which was supported by pltf., was duly 
passed for the voluntary winding up of the 
CO. ^ by reason of its liabilities it could not 
continue its business. In an action by pltf. 
claiming damages for breach of the agree- 
ment to en^loy him for five years : — Held : 
a term could not be implied in the agreement 
that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. he 
should lose all right to recover damages for 
the breach of the agreement, & that he was i 
entitled to damages for that breach. — { 


FoWLEE V. COMMBRCIAIi TIMBER CO., LtD., 
[1930] 2 K. B. 1 ; 99 L. J. K. B. 629 ; 143 
L. T. 391, C. A. 

739b. .] — Be Gramophone Records. 

Ltd. (1930), 69 L. Jo. 201 ; 169 L. T. Jo. 193 ; 
[1930] W. N. 42. 

769. Add, Annotation : — ^Refd. Huntoon Co, v. 

Kolynos (Incorporated), [1930] 1 Ch. 628. 
762. Add. Annotations : — ^Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169 ; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

782. Add. Annotation : — Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 

788. Add. Annotation : — Consd. Marbd v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

'790. Add. Annotation : — Refd. Marb4 v. George 
Edwardes (D^y’s Theatre) (1927), 43 T. L. R. 

1 460. 

793. Add. Annotation : — Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 


Part VII. — Duties and Liabilities of Master. 

880. Add. Annotation : — ^Refd. James v. British General Insce., [1927] 2 K. B. 311. 


Part VIII. — Duties and 


Liabilities of Servant. 


874. Add. Annotation : — ^Mentd. GottUffe v. 

Edelston, [1930] 2 K. B. 378. 

883. Add. Annotation: — ^Mentd. The Jupiter (No. 
3) (1927), 137 L, T. 338. 

890. Add. CUationa :^96 L. J, K. B. 162 ; 136 
L. T. 271. 


895. Add. Annotation .‘—Refd. Re A Debtor (No. 

229 of 1927), [1927] 2 Oh. 367. 

908. Add. Annotations : —As to (1) Refd. Harrods, 
Ltd. V. Lemon (1930), 47 T. L. R. 97. As 


to (2) Consd. A.-G. v. Goddard (1929), 98 
L. .T. K. B. 743. Generally ^ Refd. Ramsden 
V. David Sherratt & Sons, Ltd. (1930), 3.5 
Com. Cas. 814. 

928. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 

938. Add. Annotation : — Refd. Boome v. Wicker, 
[1927] 1 Ch. 667. 

941. Add. Annotation : — Refd. Putsman v. Taylor, 
[1927] 1 K. B. 637. 


Part IX. — Liability of Master to Third Persons. 

962a. Authority to seU.] —Senior v. Wot.mer 966. Adif. Arj?ioto<ion .-—Refd. Bull v. West African 
(1628), Beni. 132 ; 73 E. R. 990 ; sub nom. Shipping, etc. Co., [1927] A. C. 686. 

Seignior & Wotjuer’s Case, Godb. 360. 


f\irt.her ovldenoo. — G ates v. Williams, 
[1928] S. A. a. R. 252.— AUS. 


PART VI. SECT. 8, SUB-SECT. 2.— 
B. (0) Ui. 

798 lil. .] — ^Whero a con- 

iraot ot employment provides that 
either party may terminate It on 
notice given at a certain time the 
servant can recover as damages tor 
wrongful dismissal only the equivalent 
of the amount of wages agreed on for 
the period so provided, where 
HO days’ notice is provided for he can 
recover only 30 days’ wages. — P uercb 
». MYLon School Distiuct, [1929] 
3 D, h. K. 49 ; 1 W. W. R, 223 ; 23 
S. L, H. 365.— CAN. 


PART VII. SECT. 1. 

■k. Cmvtruci to supply medical ottcti- 
tion — Kxtevt of liahtlUy.]- Pltf., who 
was an employee i»f deft, oo., brought 
this action against the co. upon a 
oonti'aot wheivby It agreed to fumish 
him with medical & surgical trt'atment 
in case of illness, in oousideration of 
moneys deducted from time to time 
from his monthly salary. Falling ill, 
he was treated in the company ’s 
hospital by physicians & surgeons 
employed by the co. He asserted 
breach of contract in that he had not 
been skllfnlly & properly treated 
Held : the oo. having exercised due 
care & skill in selecting its medical 
staff, had done all It undcHook to do 
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& was not to be regarded as warrant- 
ing that in all detaus of treatment the 
physicians & surgeons selected would 
exercise reasonable care & skill, & the 
action was dismissed. — J arvis v. 
International Nickel Co., [1929] 2 
D. L. R. 842 ; 63 O. L. R. 564.— CAN. 


PART IX. SECT. 8, SUB-SECT. 1. 

964 ii. .] — Anderson e. 

Roikr. [1928] 3 D. L. R. 248.— CAN. 

964 lii. .] — ^A master is 

liable for the conduct of his servant 
whom he selects Sc puts In his place 
to discharge the duty he has under- 
taken. & this law is applicable in a case 
of bailment. The conduct of the 
servant is then the conduct of the 



Vd. XXliv.—Master and Servant Oases STOa—lSTS. 


970a. .] — Respondeat superior extends to 

civU matters only. — K. v. Lever (1710), 
Bames, 34 ; 94 E. R, 793. 

987, Add, Annotations : — Refd. Kreditbank Casscl 
Q. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Reckitt V. Barnett, Pembroke &; Slater, [1928] 
2 K. B. 244. 

991 . Add, Annotations : — Consd. Kreditbank Oassol 
G. m. b. H. V. Schenkers, [1927] 1 K. B. 826 ; 
Reckitt V. Barnett, Pembroke &; Slater, [1928] 
2 K. B. 244. Retd. Britt v, Galmoye & Nevill 
(1928), 44 T. L. R. 294; Lloyds Bank r. 
Charted Bank of India, Australia ('hina 
(1928), 97 L. J. K. B. 609. 

996. Add, Annotations : — Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Refd. Britt n. Galmoye 
& Nevill (1928), 44 T. L. R. 293. 

1005. Add. Annotation : — Distd. Addie B. A 
Sons (Collieries) v, Dunibreck, [1929] A. (\ 
358. 

1011, Add. Annotations : — Consd. Lloyds Hank v. 
Chartered Bank of India, Australia k (^hiua 
(1928), 97 L. J. K. B. 609 ; Reckitt r. Bnrnell, 
Pembroke & Slater, [1928] 2 K. H. 211. 
Refd. Fenton Textile Assocn. v. Thomas 
(1929), 45 T. L. R. 204. 

1018. Add. Annotation : — Mentd. Brown r. Ilnrri- 
soni Uoiinini v. Harrison (1927), 137 J^. T. 
549. 

1054. Add. Annotation : Expld. & Distd. Kislier 
V. Oldham Corpn., [1930J 2 K. B. 361. 

1093. Add, Annotation : — Distd. Britt v. Gnhtioye 
Ac NevUl (1928), 44 T. Jj. R. 294. 

1100a. .] — A., who had B. in his employ- 

ment as a van-driver, lent him his private 
motor car, after (lie day’s work was finished, 
to take friends to a thcatn*. H. by his 
negligent driving injured pltf. -Held : as 


the journey was not on the master’s business 
A the master was not in control, he was 
not liable for his servant's act. — Britt v, 
G.\i.moye At Nkvtij, (1928), i i T. L. R. 294 ; 
72 Sol. .To. 122. 

1117. Add. Annotation : —Mentd. Jcbarra v. Otto 
man Bank, [1927] 2 K. B. 264. 

1143. Add. Annotations : — Consd. Williams v. 
J.arsen (1028), 21 B. W. C. C. .339 ; Templeton 
V. Paikin Wm. A Co. (1929), 140 L. T. 619. 

1145a. .] -The ENTERPiiiyE, Strong v, 

Tayiajk (1853), 9 L. T. 302. 

1149. Add. Annotation : -Consd. Fisher r. Oldham 
Corpn., (1030! 2 K. H. 364. 

1173a. - - - .] — U. V. Lever, No. 970a, ante. 

1178. Add. Annotation : -Consd. Allen v, Whit^e- 
heiul (1929), 45 T. L. H. 6.55. 

1231. Add. A7i7)otaiion -Refd. Silverman ik Im- 
perial Ix>ndon Uotels (1927), 137 L. T. 57, 

1234. Add. Aftnotation:—HM. Brooke v. Bool, 
[19281 2 K. H. 578. 

1240. Add. An7}oinfio)t : Consd. FisluT r. Oldham 
Corpn.. {H»301 2 K. H. 364. 

1255. .\dd. A 7} flotation : Refd. Brooke v. Bool, 
[1928] 2 K. H. ,578. 

1266. Add. A7itiotat}o7} : Refd. Brooke r. Bool, 
[19281 2 K. B. ,578. 

1267. Add. ArinotntioTi : Consd. l>i‘e Conservancy 
Boar<l V. Mct’onnell, 119281 2 K. B. 169. 

1271. Add. Annotation : Refd. Brooke if. Bool, 
119281 2 K. B. 57S. 

1274. Add. Annotation : Consd. Jteigato Corpn. 
7). Surrey County (’ouneiJ, [I928J Ch. 359. 

1275. Add. A7tnofatio7i : - Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1276. Add. A7inotafion : -Refd. Brcuiko v. Bool, 
[19281 2 K. B. 578. 


innsicr. Sc the muster is lluble to the i 
bailor. -Van CIkei, ij. WAUiirvcriON, ' 
(19201 1 JJ. L. IJ, 91 ; 03 t). h. fl. 14,3. 
CAN. 


PART IX. SECT. 3, SUB-SECT. 4.— A, 


981 xxi. .)— Estate Van Dek 

Hyl V. Swanepokl, [1927] App. IJ. 
141.— S. AF. 


981 xxii. .] — Burris r. Daut- 

Motmi Town (1927), 59 N. S. H. 227. - 

CAN. 


981 xxiii. Do(j shot hy serrnnJ, \ 

Sw\BEV r. Palmer (1809). (1900-1911) 
1 Can. Dig. 51.— CAN. 

981 xxiv. ,] —Whore a co hold- 

ing a miner's prospecting Ilceneo sent 
employees intr the wilderness to 
prospect for it n jder eoudItjou.s wUicli 
made it necoh^^rj' for them to cook 
their own food Sc ‘iupjdlfd them with 
the oooking utensils IliUi : the em- 
ployees in making a Arc to cfjok break- 
fast preparatory to their day's woik 
were acting within the scope of th<*lr 
employment. Ac the co. was, therefore, 
lluble for dama^-s caused by their 
nogJlgimce in falling to put out the 
fire.- - Murdoch v. Conbolida'itcd Min* 
INO .«!MKLTrNO SC POWER i}0., [1928] 
1 D. L- R. 8.>3 ; (10281 1 W. W. U .578 ; 
.39 B. r. It 388 ; retsd.. 11929) 1 J). L. K. 
913; 8. C. R. 141.- CAN. 


986 !. Servant acting for nuuAer’e 

henefU.] — WiNO Kkb tj. Bittt (B. C.), 
[1927J 2 D. L. R. 041.— CAN. 


PART IX. SECT. 3, SUB-SECT. 4.— C. 

997 iii. .1 — M'Intosh a. 

Camerov, (1929) S. C. (Ct. of Seas.) 


( 


i 

t 


44. SCOT. 

PART IX. SECT, 3, SUB-SECT. 6. D. 

1028 i. General rule- - Mntdtr not 
UahU Aetouisvit seofH of authont}/.] 
When' a Bcn'ant. roting on the 
assumption, not rtuhonahh founded, 
that propel ty of his uiuswm* A: also 
property of another were In eoiinuon 
peril, took upon himself to inteifoisj, 
with H view to saving his master's 
propertv, with th<* r<*hult that the 
other fiwner’s property was destroyed ; 
--IJeUl : the servant having no < xpress 
authority so to net. no uuttiority wtnild 
be Imidled Bkokkv Hill Ahmoi.i- 
ATED SMELTERM J'lV. r. MONAOIIAN, 
I192S] .S, A. H. H. KMt. AUS. 

PART IX. SECT. 3, SUB-SECT. 13. - 
B. (•). 

1115 iii. Applt. em- 

itluyf^d a man to tako his horse from 
his business pretnisos U> a paddock. 
Without the authority of npi>lt., the 
man entni8t.ed this duty to a young 
hoy, who rode the horse so roeklessly 
that reap, was knocked down Ac 
injured : — field : applt. wim* not liable. 
— Thomsons. Hamilton, (1927) N. Z. 
L. R. 11.— N.Z. 

PART IX. SECT. 3, SUB-SECT. 13.— E. 

■J. Xealigenre in effect ma arr*et.] 
When* a CO. has statutoiv i»ow€*r t<i 
employ St, practically, t^j appoint 
constables. Sc a constable so appointed 
acts neglin^ntly in atteiniitiiig Uj eff<*ct 
an arrest in the course of his employ- 
ment by the co., he n-nders tho eo. 
Haido for the damage eauscsl thewby. - 
VioNiTUH V. Bond, (19281 l W. W'. R. 


I 


I 

) 


119 ; .50 Can. CMm. Oas. 273 ; 37 Man. 
f,. P,. 1.35. - CAN. 


PART IX. SECT. 6, SUB-SBOT. 8.— A. 

1216 vili. - .| Defts., a railway 
('«»., being aulhoiiscd to ooustruct a 
line of rullwiiy, enU'red into a contract 
wllb A. for that purpose. Tlie 
eoutroelorH, in order 1o (Kt ballast to 
eoinpli'tc llic loofl, luld down a track 
net Oh*, pltr.'s Iniid, leading to a gravel 
pH. Af used It for tlie truusportatiou of 
gravel to the niJlwny //r/d .* dofts. 
were not liable for the acts of tho con- 
tract ois, the tniHpuss having boon 
eumniHted wiUtout their autljority, 
Ac iielitg meivdy collutxirul to iho work 
wlil<’h they hud agreed w'lih A. to 
perform. PwvE v, FuKDEitirroN Rv. 
(X). (1871), (182,0 1897) N. B. Dig. 753. 
- CAN. 

1240 f. .] — Nybkro V. Provost 

Mu vn TEAL Hospital Board, No. 
.02 II, onlr,— CAN. 


PART IX. SECT. 6, SUB-SECT. 2.— 
B. (e) if. 

■k. iJuty to (fivi warning of danger.] 
Pei-Hons lawfully doing a work which 
luterferes with a putdlc right, ( .g. 
(•ontraetors wcnking on a highway, 
must use reusonulih^ cure not to injure 
persons law'fully I'xereislng that right, 
Ac, theD*forc, must take* reasonable 
I»r«jeautions to worn suoh porsons of 
flangers creatAwl by tho doing of the 
wr>rk which tho latter could not with 
reasonable eare discover. — M cCulloch 
r Star Construction Co., (1928) I 
D. L. R. 970 ; (1928J I W. W. R. 211 ; 

.Mask. B. R. 231. CAN. 
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Caaes ISOte— 1607. Enoush akd EMmE Dioest StrPFEEHBNT. 


Part X. — Rights of Master against Third Persons. 


1306a. .] V. Pum (1373), Y. B. 47 

Bdw. 3, to. 14, pi. 15. 

Armotaiion : — COBsd. Liimley v. Oye (1853), 2 B. &: B. 216. 

ISOSb. . 1 — Anon. (1469), Y. B. 9 Edw. 4, 

fo. 81, pi. 4. 

1306c. .] — ^Adams & Bafbalds Case (1691), 

1 Leon. 240 ; 74 E. B. 219. 

AnTtofaium : — Consd. Ltunley v. Gye (1853), 2 B. & B. 216. 


Part XI. — Liabilities of the 

1605, Add. Annotation : — Consd. Fisher v. Oldham 
Corpn., fl930J 2 K. B. 364. 

1618. Add. Annotations: — Consd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 
Mentd. A.-O. v. Walkergate Press, Ltd., 
Same v. Bloomfield, Same v. Carlton (1930), 
U2 L. T. 40«. 


1307. Add. AnnotaHonf — ^Refd. Scammell G. & 
Nephew v. Hurley, [1929] 1 K. B. 419. 

1820. Add. Annotation : — Retd. Hardie & Lane v. 

Chilton, [1928] 2 K. B. 306. 

1488. Add. Annotation: — ^Mentd. Dobell (C. G.) &> 
Co. V. Barber dt Garratt (1930), 47 T. L. B. 
66 . 

1490. Add. Annotation : — ^Expld. & Distd. Fisher 
V. Oldham Corpn., [1930] 2 K. B. 364. 


Servant to Third Persons. 

1625. Add. Annotation: — Consd. Leitch (William) 
& Co. V. Leydon, Barr (A. G.) & Co. v. 
Macgeoghegan (1930), 47 T. L. B. 81. 

1580. Add. Citation : — svb nom. Mabkweth v. 
Beynolds & Westwood, 2 Bam. K. B. 
327. 


Part XII. — Rights of the Servant against Third Persons. 


1558. Add. Annotation : — Refd. Hardie & Lane v. 

Chilton, [1928] 2 K. B, 306. 

1566. Add. Annotations: — Consd. Silverman v. 
Imperial LondonHotels (1927), 187 L. T. 67 ; 
Forbes, Abbott Lennard v. G. W. By. (1927), 
138 L. T. 286. Apld. Compania Mexicana 
de Petroleo “ El Aguda ” v. Essex Transport 


& Trading Co. (1929), 141 L. T. 106. Consd. 
The Hayle, [1929] P. 276. Refd. ColeshiU v. 
Manchester Corpn., [1928] 1 K. B. 776. 

1572. Add. Annotation : — Refd. ColeshiU v. Man* 
Chester Corpn., [1028] 1 K, B. 770. 

1570. Add. Annotation: — Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 


Part XIII. — Liability of Master in Case of Accident or 

Death. 

1657. Add. Annotations : — As to (1) Refd. Dew v. Broughton, Simson i». Miatt, Bertram v. 

United British S.S. Co. (1928), 139 L. T. 628. Brown, Barker v. Hutson (1928), 97 L. J. K. B. 

Generally, Mentd. Lloyd v. Cook, Goudgo v. 657. 


PART X. SECT. 2, SUB-SECT. l.—A. 

b i. Not in oliacnre of mtUxmeni 

or promise.] — An action for seduction 
does not lio where tbo intercourse did 
not residi from entlcoment or promises 
on the port of deft. — C link v. BA'rn.K, 

1 11)28) 4 D. L. H. 189 ; U028J 3 W. W. K. 

Jl.— CAN, 

PART XI. SECT. 2, SUB-SECT. 2. 

1508 il. .] — Anantaptjr Dis- 

■PBiCTr Board (Prebident) v, Ismail 
Hahib (1927), 1. L. R. 51 Mod. 612.— 

IND. 

PART XIII. SECT. 1. SUB-SECT. 1.— B. 

1818 vil. .1— /few.' the 

euutract between employer 6c omployo<l 
iuTolved on tho part of ibe former 
the duty of taking reasonable care to 
provide proper appUanoes, & to 
maintain them In a proper condition, 
& m to carry on his operations as not to 
subject those employed by him to 
unnecessary risk. — H urijest v. Boyob, 
D. L. R. 1053 ; 61 O. L. R. 618. 

f (p, 198) i. €& ffive wamino of 

dangerous charaeter of work.] — Trem- 
blay V. ProdIiX (Can.), 119291 3 
D. L. K. 469 ; affo., 43 Qne. K. B. 
504.— CAN. 

M. Permuting servant to act in 


cimtravention of bye4aw — LiabUdy 
of Tnastcr.l — A bye-law of Toronto 
provided that no vehicle should bo 
driven upon eny street in the city in 
oharse of any driver less than sixteen 
years old : — JIdd : tho prohibition of 
the bye-law was not for the protection 
of the driver, but for the protection of 
tho pnblio ; & tho broach of it by the 
employer of a boy under sixteen, in 
pormlttlns the boy to drive a horse on 
public streets, did not crive the boy a 
cause of action against bis employer 
for injury sustained while so driving. — 
Mn.LiaAN «. Thorn (1914), 32 O. L. R. 
195 ; 7 O. W. N. 310.— CAN. 

1623 i. Duty to maintain premises — 
Free from concealed danger.} — Oiroum- 
stonoos In which: — Held: the master 
was not liable. — Sigerseth v. Peder- 
SKN. H92D 2 D- h. R. 661; S, O. R. 
842,— CAN. 

0 (p, 108) I. .1 — For on employer 

to allow ioe Sc snow to ocoumulato at a 
place where its employees are required 
to go In performing their duties may 
oonititute negligmce. — Tracbe v. 
Canadian Northern Ry. Go., 11929] 
2 D. L. R, 321 ; 1 W. W. R. 100 ; 36 
C. R. C. 258 ; 23 8. L. R. 576.— CAN. 

PART Xni. SECT. 1, SUB-SECT. 1.— D, 

1624 V. Varied, 14 D. L. R. 575. 
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PART XIII. SECT. 1, SUB-SECT. 3.— B. 

h 1. .] — Pltf., a chambermaid. 

after making up a room at the end of 
a corridor on a Deo. afternoon, left 
tho room. Sc. after taking a few steps, 
feU over a man lying on the floor, & 
was injured. The corridor was fairly 
dark at the time Sc was not lighted. 
The man pltf. fell over disappeared 
immediately after the accident. The 
jury found: defts. were negligent in 
not havix^ the corridor properly 
lighted t—Held : the verdict should 
not be disturbed. — Booth v. Ford Sc 
Shaw (1927), 38 B. C. R. 279.— CAN. 

PART XIIL SECT. 1. SUB-SECT. 8.— G. 

1668 vll. .1— ARMBIRONO V. 

Canadian Northern By. (ManO, 
[19171 8 W. W. B. 219 ; 35 D. L. R. 
568.— CAN. 

PART XIII. SECT. 1, SUB-SECT. 3.— 
D. (a). 

n i. .] — Sigerseth v. Pedersen, 

No. 1628 1. anle.— CAN. 

sm. Plant let with crew to third party — 
JF^antunjUforremiredpurpose-~Ow 
of jdani fio4 informed eu to required 
pwrpose.h~-SAd : thA owner was not 
liable for damages for the death of 
one of the crew. — ^Dxms v. Axgoma 



Vdl. JOJUv«---Maiter and 8«mnt. OaMS 1725— 8007 a. 


1725. Adi, Annotation: — Consd. Bull v. West 
African Shipping, etc. Co,, [1927J A, C. 086. 
1787. Add, AnnoiatUms: — Consd. Coleshill r. 
Manchester Corpn., [1028] 1 K, B. 776. Held. 
Silverman v. Imperial London Hotels (1027), 
187 L. T. 67. 


1815. Add. Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628; 
Scammell G. A; Nephew v. Hurley, [1920] 
1 K. B. 419. 

1818. Add. Annotation : — Retd. Dow v. United 
British S.8. Co. (1928), 139 L. T. 628. 


1802. Add, Annotation : — Retd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 


Part XIV. — Workmen’s 

2046. Add. Annotation : — Retd. Boberis v. Gardner 
(1928), 21 B. W. C. C. 154. 

2067. Add. Citations 130 L. T. 322 ; 20 B. W. 

C. C. 139. 

Add. Annotation: — Retd. Watson v. Govom- * 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 696. 

2067a. Unemployed youth undergoing In- 

dustrial training — In Government Instruc- 
tional centre.] — JJeld : not a workman 
within Workmen’s Compensation Ads. — 
Watson v. Government Instructional 
Centre, Birmingham (1920), 97 L, J. K. B. 
696 ; 139 L. T. 290 ; 44 T. h. R. 676 ; 72 Sol. 

Jo. 384 ; 21 B. W. C. C. 174, C. A. 

2067a. Termination of employment by wreck.] 

A deck liand signed on under a running 
agreement for a voyage to the Iceland fislnng 
grounds in Nov. After encount«*riug bad 
weather the vessel ran aground in the early 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strong, cold 


Compensation Acts. 

winds & rain before the master ordered the 
abandoning of the vessel at 9 a.m. They 
waded b> twenty yards through the 

surf, which was between knee & waist deep, 
& then set out to obtain aid. The deck hand 
was in good health. & one of the best of the 
party. They were without food, &> had to 
cross several deep streams, encountering 
heavy sanclstoiins on tlio way. At 1.30 p.m, 
the deck liand stumbled in one of these 
streams A was completely submerged, after 
which he lost hoai't A strength, A by 2.16 p.m. 
was losing consciousness A unable to walk. 
He was carried by lus companions until dark, 
when ilie party huddled togt'tlior for warmth 
iiniler a sandbank. At dawn the deck hand 
was found to be d(^ad. 'I’o a claim by hia 
widow for compensation tht) employers 
answered that be was no longer in their 
employment at tin* time the accident. 
The county ct. judge found that- death was 
due to personal injury by accident arising 
out of A in the course of the employment, 
A made an award in favour of the dependants. 


Stbkl Corpn., Ltd. (1916), 35 O. L. li. 
371 ; 9 O. W, N. 389.— CAN. 

an. Amount of damaoegr^roverablf .] — 
Bexlamt V. Qrern. I1927J 2 D. L. It. 
327 ; 38 B. O. R. 182.— CAN. 

PART XIII. SECT. 1, SUB'SECT. 6.— 
C. (•). 

1697 xviii. M*Kwan v. 

KDiNfiiJRon & District Tramways 
<’o. (1S99), 6 .S. L. T. 400.— SCOT. 

o I. .1 — In Nova Sootla tUe 

Crown la entitled to raise the defence 
of common employment. — Conrod v. 
K. (1913), 14 Kxch. C. K. 472.— CAN. 


PART XIll. SECT. 1, BUB-SECT. 5.— 
C. (d) iv. 

1770 iv. .] — M'Cartan t?. 

Belfast Harbour Combs., (1911] 2 
I. R, 143, H. L.— IR. 

PART XIII. SECT. 1, SUB-SECT. 6. - 
C. (d) V, 

1782 it .) — SwiTSOBR r. 

OTTAWA, [19281 4 D. L. R. 991 ; 63 
O. L. R. 168.— CAN. 

PART Xlll. SECT. 2. BUB-SECT. 8.— 
D. (b). 

1887 i. Need not be in employe — 
Ship"* ma4Mnerv or pZani.] — A labourer, 
employed by stevedores, broivbt 
actions for damagea, on account of 
personal Ixduilea auatalned by him 
through the fall of a aianchlon when 
engaged in discharging cargo, against 
the shtpownore A hla own employom ; 
—Held/ (1) the acUon against the 
shipowners was relevant; (2) the 
action against the stevedores feU to be 
dismissed as irrelevant, in respect that 
the stevedores were nnder no duty of 
insp^ng the vessel to see to its safety 
for their aemoita. — VL'loiicaiAM v. 
The Peveriix 8.S. Co., Ltd. A Mac- 
ORBOOB A Feroubon (1896). 23 R. 


(Ct. of SCHS.) 7.53 ; 33 Sc. L. It. 034 ; 
4 8. L. T. 19.— SOOT. 


f I. 


PART XIV. SECT. 1. 

-.1— NlKLflE.V V. DoRATY, 


f 1 9271 1 D. L. R. .358; (1927) 1 

W. W. It. 20 ; 21 Saak. L. It. 228.—- 
CAN. 

f II. .1— A motor truck is not a 

“ factory ” within Workmen's (/om- 
pensation Act, U. .S. .S. 1920, c. 210. 
». 5, which provides that " factory 
means a building, workshop or place 
when* mocidnery driven by sUtam, 
waUT or otlwT mechanical power is 
used. . . — Rradkk v. Jaw 

Oaktaob Co., (I928J 3 D. L. Ji. 532 ; 
(1928J 2 W. W. R. 404 ; 22 Sask. L. H. 
395.— CAN. 


sp. Benevolent interpreUdUm,] — 
Clarke t>. WKNTwoirrn STtmjw, Ltd., 
11928] 2 D. L. R. 796.— CAN, 


PART XIV. SECT. 2, SUB-SECT. 1.— A. 


a 1. — — . J — Lthoh V. Limbbiok 

County OouNoiL, [1926J1. H. 170. — IR. 


a 11. Workgano eoUectrd d* paid 

by foreman .] — A steamship oo. om* 
ployed a number of dock labourers, 
without the intervention of a stevedore 
or otlier independent contractor, to 
imload their vessel at a rate of re* 
muneratioR which depended, not on 
the days or hours worked by ench man, 
but on the number of tons of grain 
taken oft the vessel. The rate of 
remuneration for the work to I>e done 
was a Axed snra per ton, A the aggre- 
gate anmtmt was paid by the co. to 
certain representatives of the men, 
who divide It equally amongst those 
who had done the work. There were 
56 men, divided into 8 gan^ of 7 men 
each. One member of each gang was 
called a “ foreman,*' but he did the 
same work ,A received the same 
remuneration as the other men. While 
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iiuloadiug the v(*ssol one of those men 
wns filially injured, A his dependants 
cluimed coiiiTOnsatiun. Resps. con- 
tended that they had no control. A, In 
fact, exeroisi'd no control or supor- 
vislon over the men’s work, A that, 
in view of all the foots, the deceased 
WHN not o workman In their employ* 
nicnf within the meaning of the Act. 
'J'hc Judge found as a fact that lie was 
tt uorkmun In their employment;— 
TIdtJ : ttioro was ewidenco to support, 
the linding of the Judge. — Bcanjain v. 
li AllTLKI'OOI. HlCATONlA HTBAMHinr CO., 
Ltii. (No. 2J (1928), 22 B. W, C. C. 
94.5. - IR. 

cl. JVurse.J — Held; not within 

Act 2/L 1914. — Lowe v. BRUas (1926), 
47 N. L. it. 459.— S. AP. 


0 ii. — ■ “ Domcatic service."] -A 
worker wlio resided at his own home 
was employed by a retired maxiu- 
faeturer to do gardening A attend 
generally to the wants of the latter’s 
household, A while engaged in cutting 
a branch off a tree in his employer’s 
garden fell A suffered injuries from 
which he died ; — Held : deceased was 
engaged in " domestic sorvioo *’ within 
Workers Compensatirm Art, 1922.- 
(iouuH 17, Chapman, [1930] N. 7>. L. R. 
81.- N.Z. 


0 ill. — — Voluntary wjrh Aanud- 
anee by neighbour.] — AppJt. A resp. 
were neighbouring fanniTB. Appft. 
being ill, asked rosp. to look after his 
farm for a few days while he went 
away. Resp. consented, but no re- 
muneration was discussed. During 
the harvesting of applt.’s crop resp. 
wiis removing an obstnictlon from the 
harvestAU* when the horses, being 
restive on account of the proximity 
a hush fire, moved on, A resp.'s mnd 
wue caught in the maobtnery A 
injured: — Held: there WAS Ho con- 
tract of service. — WiLUAMi v. Ooud- 
WIN, (19283 W. A. L. R. 107,— AUS. 
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The employers appealed, & argued that by 
Merchant Shipping Act, 1894 (c. 60), s. 168, 
& Merchant Shipping (International Labour 
Conventions) Act, 1925 (c, 42), s. 1 (1), the 
employment terminated when the vessel was 
wrecked s — Held : there was evidence to 
support the finding, & such finding did not 
run counter to the argument put forward by 
the employers founded on the Merchant 
Shipping Acts. — Maver v. “ SAiiON ’* Ship 
Owners (1929), 22 B. W. C. C. 424, C. A. 

2079a. Not born within normal period of 

gestation.] — ^A claim for compensation in 
respect of such a child: — Held: rightly 
rejected. — B ace v. Wabdsend Steel Co. 
(1927), 20 B. W. C. C. 260, C. A. 

2086. Add, Citaiiona :‘-~Q6 L. J. K. B. 136; 136 
L. T. 290 ; 19 B. W. C. C. 467. 

2111. Add, Annotation: — FoUd. Bloor v. Ship 
Sutton (1926), 20 B. W. C. C. 12. 

2112a. .] — ^A father brought a claim for com- 

pensation on the ground of his partial de- 
pendency on the earnings of his deceased son. 
The county ct. judge held on the facts that 
the family had enough for the ordinary 
necessaries of life without any contribution 
from the son, & dismissed the father’s applica- 
tion. The father appealed : — Held : the 
existence of dependency was a question of. 
fact for the judge, & there was no mis- 
direction. — Malcolm v. South Garesfield 
Colliery Co., J/td. (1930), 23 B. W. C. C. 
44, C. A. 

2114. Add. Annotations : — Consd. Fife Coal Co. 
V. M‘Arthur (1926), 96 L. J. K. B. 330. 
Expld. Welsh Navigation Steam Coal Co. v. 
Evans, [1927] A. 0. 834. 

2116. Add. Annotations: — Consd. Fife Coal Co. 
V. M‘Arthur (1926), 96 L. J. K. B. 330; 
Welsh Navigation Steam Coal Co. v, Evans, 
[1927] A. C. 834. 

2117. Add. Annotation : — Consd. Welsh Naviga 
tion Steam Coal Co. v. Evans, [1927] A. C. 
834. 

2118. Add. Annotations: — As to (1) Refd. Welsh 
Navigation Steam Coal Co. v. Evans, [1927] 
A. C. 834. As to (2) Reid. Welsh Navigation 
Steam Coal Co. v, Evans, [1927] A. C. 834. 
As to (4) Refd. Nugent v. Londonderry 
ColUeries (1929), 141 L. T. 619. 

2120a. .] — The expression “ ordinary 

necessaries of life ” m Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, Ac shelter, but does not extend to 
s\ich a thing as savings out of the surplus 
in earnings. — Welsh Navigation Steam 
Coal Co. v. Evans, [1927] A. C. 834 ; 90 
L. J. K. B. 900 ; 137 L. T. 776 ; 43 T. L. B. 
730 ; 71 Sol. Jo. 694 ; 20 B. W. C. C. 637, 
H. L. ; revsg, S. C. sub nom. Evans v. Welsh 
Navigation Steam Coal Co. (1926), 96 
L. J. K. B. 290, C. A. 

Jnnotatim Apld. Malcolm r. Soulli GareafloKl Collier j 
Co. (1030), 23 H. VV. C. C. 14. 

2127a. Probability of future support.] — ^A cab- 
driver was regularly employed at £2 5s. 
per week but, on the death of that employer, 
remained out of work for eighteen months. 


At the end of that time he obtained occasional 
employment driving to funerals, but his 
wages at this form of work only averaged 
6s. a week. On returning from driving to 
a funeral he fell from the seat of his oab, & 
died from a fracture of the skull. At the 
time of his death he was whoUy, & his 
widow mainly, dependent on a son’s assist- 
ance. On a claim for compensation brought 
by the widow, as a dependant, the counts 
ct. judge, in making an award in favour of 
the employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring 
forth. The dependant appealed : — Held : the 
probability of the workman, if he had lived, 
regaining full employment, & once more 
supporting the dependant being a factor 
to be considered in deciding whether there 
was dependency, Ac it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
to consider such a probability. — Lee v. 
Munro (1928), 98 L. J. K. B. 49 ; 140 L. T. 
129 ; 72 Sol. Jo. 779 ; 21 B. W. C. 0. 401, 
0. A. 

Anruilaiion : — Consd. Niijfent v. Londonderry Colliorlep 
(1929), 141 L. T. 619. 

2128a. Probability of increase in earnings.] — Held : 
in deciding whether dependency existed at 
the death the probability that but for the 
accident the deceased’s earnings would have 
incrciised between the date of the accident 
Ac the date of his death may be taken into 
account. — Nugent v. Londonderry Col- 
lieries, JjTD., [1930] 1 K. B. 159 ; 99 
L. ,1. K. B. 34 ; 141 L. T. 619 ; 45 T. L. B. 
023 ; 22 B. W. C. O. 474, C. A. 

2134. Add. Annoiation : — As to (2) Consd. Athey v, 
Pickerings (1920), 90 L. J. K. B. 250. 

2143. Add. Annotations : — Refd. M‘Arthur v. Fife 
Coal Co. (1920), 19 B. W. C. C. 669 ; Lee v. 
Munro (1928), 98 L. J. K. B. 49 ; Brazewell 
V. Emmott & Wallshaw (1929), 140 L. T. 
603 ; Nugent v. Londonderry Collieries 
(1929), 141 L. T. 619. 

2143a. Motive of marriage immaterial — ^Marriage 
while In dying condition.] — In 1913, the sister 
of the wife of a workman came to live with 
both of them. In 1915 the wife died At the 
sister-in-law stayed on as the workman’s 
housekeeper, becoming entirely dependent 
on him for her support. In Dec. 1926. the 
workman was operated on for scrotal 
epithelioma, but resumed work in June, 1926. 
In Mar. 1928, ho was certified as suffering 
fi'om an industrial disease Ac underwent 
another operation. In Apr. he went to 
hospital, but was discharged after four days 
on the ground that his case was incurable, 
A: it was then thought that he was in a dying 
condition. On June 7, he married his sister- 
in-law with the view of making her a 
dependant within the Act. On July 21, 
1928, he died. At the time of his death he 
was in receipt of a weekly payment of com- 
pensation h'om his employers. The widow 
claimed compensation on the ground of total 


PART XIV. SECT. 2. SUB-SECT. 2. ~A. 

2086 1. Of widow of workman — 

Workman not the — Held: the 

word “ ohlld includes illegitimate 
children ot the worker, but does not 


include other TOoplo's cbOdren to whom 
he stands in loco parenHe. — CJlarkson 
O. OORRIMAL BaLQOWNIE GOlJJERnSS. 
Ltd. (1928), 28 8. R. N. S. W. 583; 
46 N. S. W. W. N. 184.— AUS. 
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PART XIV. SECT. 2, SUB-SECT. 2. 

C. (a). 

2100 HL .1— Oasky V. OBwr 

County Council, 11929) N. Z. L. R. 
126.— -M.Z. 
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dependency. The county ct. judge found 

* that the widow would not have been a 
dependant at the time of his death but for 
the accident, therefore, refused com< 
pensation. The widow appealed : — Held : 
appct. having proved that, if the workman 
had not been incapacitated from earning 
wages, she would at the time of his death 
have been totally dependent upon him, Sc 
having also proved that at that time she tvas 
in fact his wife, she was entitled to an award. 
The fact that she married him after ho had 
become incapacitated was immaterial, & 
any motive she may have had for marrying 
him was irrelevant.— B razew'ell. r. Emmott 
4fc WAU.SHAW, Ltd. (1929), 140 L. T. 003 ; 
45 T. L. li. 194 ; 73 8ol. Jo, 120 ; 22 B. W. 
C. C. 152, C. A. 

Annotation — ^Apld. Nugrent v. Londonderry Collieries, Ltd. 

(1929), 141 L. T. 619. 

2146. Add. Annotation : — Refd. Lee v. Miim*o 
(1928), 98 L. J. K. B. 49. 

2151. Add, Annoiaiimi : — ^Refd. Lee v, Munro 
(1928), 98 L. J. K. B. 49. 

2166a. .] — A workman, when 

on shore, which was about three months in a 
year, lodged with his maiTied sister & paid 
her 30.^. a week, ho also i>aid her £1 a >voolv 
whilst at sea, out of which, after paying the 
expenses of liis keep, she made a prolit. 
Tho county et. judge found that the sist<*r 
was partially dependent on his earnings - 
Held : it was a question of fact, & there 
was evidence to support the finding, Sc no 
misdirection. — Bloor v. Sutton (Owners) 
(192(1), 20 B, W. C. C. 12, O. A. 

2167. Add. Citation 19 B. W. C. V. .394. 

Add. Annotation : — FoUd. Shotts Iron Go. v. 
Curran, [1929] A. 0. 409. 

2173. Add. Annotatiom : — Aa to {1) Distd. Lee v. 
Brockman (1928), 138 L. T. 010, Consd. 
.Smith V. .SU'pney Corpn. (1929), 22 B. W. (\ C. 
451. 

2179a. Expenses.] — Applt,, a traveller em- 

ployed by resps., had been engaged at 
a 8*alary of £450 a year, but subsequently 
resps. by a letter agrei*<i at his request to 
show his remuneration as being £160 salary 
Sc £300 for expenses. Applt. met with an 
acciiient Sc appUeil for couipf*n.sation. The 
county ct. judge found that the agreement 


in the letter was a thing done for income tax 
purpose, Sc that applL’s earnings must be 
treated as £450 a year, Sc that he was not a 
workman within Workmen's Compensation 
Acts : — Held : as there was no evidence as 
to what applt.’s expenses in fact wore, the 
judge’s decision was right. — Skidmore v. 
Bullock. Lade Sc Co., Ltd. (1928), 44 
T. L. B. 675 ; 21 B. W. C. 0, 199, 0. A. 

2196. Add. Annotation : —Aa to (1) Consd. Niuuno 
r. Thomas Jones (Estates), Ltd. (1929), 22 

B. W. C. C. 042. 

2212. Add. Annotation Distd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 

2213a. Jobbing glazier -Supplying own tools.] 

— Held : there was evidence to support tho 
finding of the county ct. judge that appct. 
was an independent contnudor.- Williams 
V. Larsen, Ltd. (1928), 21 B, W. C. C. 839, 

C. A. 

2216. Add. Citation : — subsequent proceedings, 16 
n. W. C. C. 257, O. A. 

Add. Annotations : — Consd. Templeton v. 
l>arkin Wm. Sc Co. (1929), 140 L. T. 519. 
Refdv Williams v. Ijiirsen (1928), 21 B. W. 
C. C. 339. 

2220. Add. Annotation : -Consd, Hob(3rts v. 
(Jnrdner (1928). 21 R. W. C. C. l.>4. 

2220a. — — .j -A co., wlu* curried on tho business 
of manufacturing eiitlery, lot out the grinding 
of knives to one ’f. on a verbal agreement, 
terminable by a mouth’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premisoH, for whicli he paid 
liint, Sc was provided with power, water, 
light. Sc coal. Uo on his paid provided the 
necessary labour, grinding wheels Sc other 
accessories. He could employ Sc dismiss 
what men he liked. Sc the co, could not object 
to any workman ho employed except by 
terminating tiie agreement. Work was given 
out to him by thrj co.’u fore^man at agreed 
prices Sc ho made his prolit out of the prices. 
Ho was allow<»d to do the work in his own way 
Sc in his own hours. Ho was not paid over- 
time, Sc had a key of tho room in which be 
worked. The <‘o. ha<l Hrst claim on his 
tune Sc their fonjinan frequently came to see 
how the work progrtjssed, but gave no 
directiejns. If tho work hod to be llnished 
in a certain time, he was bound to finish it 


PART XIV, SECT. 2. SUB-SECT. 2.- I 
C. (0) iii. 

2164 ill. — Sum less than 

ettftt of oum itui.7>frfMnce.\ — There Is no 
mforenoe of partial dependency in the 
ease of a mcnil>cr of tho worknian'h 
family who contributea to a family 
pool, entirely apent upon the necea- 
aaidea of life of the whole family, a sum 
lesH than tho proportion of the fund 
acttially spent upon his own neces' 
sarlea, w'hile rctaming surplus earnmffs 
Hulliciout to allow him to contribute 
hia whole proportion. — E ijiot r. 
tiew’ Hakbjhox &. Co. (1U2S), 22 
B. W. C. C. 854.— SCOT. 

PART XIV. SECT. 8, SUB-SECT. 2. —A, 

t i. Nurse.] — Held : employed 

to perfonn work of a oaaual nature. — 
Lowe v. Brdce (1926), 47 X. L. R. 
459.— S. AF. 

PART XIV. SECT. 8, SUB-SECT. 6. 

2218 iv. .1 — Deceased 

& his partner contracted with applt. to 
out Sc cart 1,000 cuhlo feet of clay at 
5s. 3d. per cubio yard. They used 


their owTi tools & lorry, paid theh- own 
asalstants, & worked when they liked, 
the only stipulation being that they 
I had to deliver sofflclont clay to keep 
the pottery working. Applt. Indicated 
what part of tho pit the clay was to bo 
taken from & where the loads wore to 
bo dumped at the pottery. Dcooased 
I was killed by a fall of clay in tho pit : — 
I Held : deceased was an Indepcmdont 
contraotur. — West Australian 1*ot* 
TBRY Co., Ltd. V. Neil, 11028] W. A. 
L. Jl. lOfi.- AUS. 

0 I. .] — Pltf. ongagod with 

deft, to dink a well at an agreed rate 
per foot. Deft, exercised no control 
or direction over pltf. in the execution 
of the work, plM. being an expert well- 
sinker: — Held: pltf, was an Inde- 
pendent contractor. — Deixow v. Bell, 
119271 N. Z. L. R. 140.— N.Z. 

2220 i. Kngayernent at loeekly 

tcages.] — Kesp., requiring a sewerage 
system Sc a hot Sc cokl water supply 
put into the house, got into com- 
munication with appct., who was a 
plumber. Sc ho agrera to do the work. 
He was to be paid £4 4s. a week for 
doing It. Sc It was to take six weeks. 
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Aiipft.'s son oreaslonally helped api»et., 

I & the £4 4s. a week was to ineJudo any 
help that tho son might give, llesp. 
also employed ** a handy man at 5s. 
a day Sc another man to assist impot.. 

she paid both those men. Before 
beginning the work appct. went to the 
h(jUBCs which was vacant. Sc measured 
up what it would tako to do tho work, 
lie dictated a list of tho matcrJals 
n-qulred. Sc these w'cro oi’ilcred, & 
ivsp. paid f(jr them. A friend of 
roHD.'s, a farmer, showed aiqx't. where 
to lay tho pipes Sc wh<‘ro the bath was 
to bo put. Jtesp. on one occasion 
spoke to appct. about the line one 
I drain would take us regarfls certain 
IJowor beds, but did not t<ili him where 
to run the drain. Otherwise appct. 
was left to hlmisMl as to how ho would 
do the work. During tlio coarse of 
I Ibe work appct. was injured : — Held: 

' there was clear evidence that appct. had 
eubTod into a contract of service at 
the weekly wage of £4 4s. for the period 
renuirrd for completing a speoliled 
work, Sc accordingly appct. was entltUul 
to compensation. — hOQxm v. Pent- 
I LAND, [1930] I. li. 6.— nt 
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in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. \^en work was slack, he was allowed 
to take in work for other firms, but the co.’s 
work continued to take precedence. TTis 
National Health Insurance cards were stamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly &> 
on Jan. 24, 1928, he was certified as sufiering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The CO. appealed : — Held : there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor not a workman within the meaning 
of the Act. — Templeton v. Parkin Wm. & 
Co., 1/PD. (1929), 140 L. T. 619 ; 22 B. W. 
0. C. 110, O. A. 

2225. Add. Annotation : — Refd. Murphy v. Hender- 
son & Glass (1930), 23 B. W. C. C. 91. 

2227a. .] — The beneficiaries pnder the 

will of J. formed themselves into a limited 
co. for the purpose of managing testator’s 
estate consisting of a largo amount of house 
property. Under its memorandum arts, 
of assocn. it had power to carry on, inter alia^ 
the business of builders, contractors, & 
dealers in budding materials. The co. 
employed a contractor to do certain house 
repairs. A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, & claimed com- 
pensation from the co. on the ground that 
the agreement with the contractor had been 
entered into in the course of or for the pur- 
poses of its trade or business & relied on the 
powers riven the co. by its memorandum & 
arts. The county ct. judge found as a fact 
that, notwithstanding the memorandum & 
arts., the co. was formed for the purposes of 
managing the estate & making a distribution 
among the beneficiaries. He held that the 
CO. was not carrying on a trade or business 
& was not, therefore, liable to pay com- 
pensation as a principal under sect. 6. The 
workman apperied ; — Held : the nature of 
the purposes for which the co. was formed 
was a question of fact for the county ct. 
ju^e. The finding was supported by the 
evidence there was no misdirection. — 
Nimmo V. Thomas Jones (Estates), Ltd. 
(1929), 22 B. W. C. 0. 642, C. A. 

2229. Add. Annoiedion : — Dlstd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 696. 

2232a. Limited company managing estate of de- 
ceased.]— Nimmo v. Thomas Jones (Estates), 
Ltd., No. 2227a, ante. 


2284a. “.] — ^M., Ltd., agreed to deliver a craz^e 

to H. & G. & to provide a skilled erector & 
the necessary unskilled assistance for its 
erection at their works. The erector sent by 
M., Ltd., was given authority to engage 
unskilled assist^oe but had no express 
authority to engage or pay for overtime. 
The crane was late in delivery & H. & G. 
pressed the erector of M., Ltd., to erect it as 
quickly as possible. The erector, therefore, 
asked the wages clerk of H. & G. whether a 
foreman in the regular employment of H» & 

G . could remain ds work overtime on a 

Sat. afternoon. The foreman duly worked 
overtime as an unskilled assistant & was 
grid by the erector. On the following 
^es. one of the partners of H. G. pressed 
the erector to work overtime again after 
a discussion as to which of them should pay 
for overtime, suggested that the erector had 
better have the foreman as before. The 
partner called the foreman, & the following 
conversation took place between the partner 
& the foreman : “ C., the erector, wants you 
to stay. Will you help ? ” “ Yes, I wul.” 

“The same arrangement as Sat.” On the 
same day the partner wrote a letter to M., 
Ltd., in which ne said, “ We have instructed 
your foreman to work overtime to-night 
our foreman will help him. . . . We, of 
course, will debit you with the cost of oui* 
man’s time.” At 9 p.m. that night the 
foreman fell from a ladder while assisting in 
the erection of the crane &> was killed. 

H. & G. & M., Ltd., were each made resps. 
to an application for arbn. by the dependants 
of deceased workman. The county ct. judge 
found that the workman had ceased his 
employment with H. & G. on the Tues. 
at 6 p.m. & was then engaged by M., Ltd. 
He made an award for appets. against M., 
Ltd. M., Ltd., appealed: — Held: there 
was misdirection, & no evidence to support 
the finding of a fresh contract of service with 
M., Ltd. The contract of service with 
H. G. was still subsisting at the time of 
the accident, & the workman was lent or let 
on hire within sect. 6 (1), & therefore H. & G. 
remained liable. — Murphy v. Henderson & 
Glass (1930), 23 B. W. O. C. 91, C. A. 

2238. Add, Annotation : — Refd. Geddes v, Dun- 
fermline District Ck>minittee (1927), 20 

B. W. O. C. 816. 

2289. Add. Annotation : — Consd. Nimmo v. 
Thomas Jones (Estates), Ltd. (1929), 22 
B. W. O. C. 642. 

2243. Add. Annotation: — Consd. Nimmo v, 
Thomas Jones (Estates), Ltd. (1929), 22 
B. W. 0. O. 642. 

2256. Add, Annotation: — Refd. Geddes v. Dun- 
fermline District Committee (1927), 20 

B. W. O. O. 815. 


PART XW. SECT. 4, SUB-SECT, 1. 

n I. Orantor of a rUM to take 

Umber,] — An agieemont whereby a 
landowner grants to another the 
right ol aooeati to his land to take 
timber therefrom for which the 
grantee pays a royalty is not a contract 
or ** pan of or a prooess In the trade 
or calling *' of a farmer within Wodeere' 
Cozuponaation Act. s. IS, Sc coi^- 
Queutly the landCwner is not a pxinoipri 
& oanuut be made Jointly Sc seyexaUy 
liable with the grantee pursuant to the 
provisions of that seot. — MiCHAUCg v. 


McQbboob, (X920J N. Z. L. R. 246.— 

N.Z. 


2BS8 1. Foreigner resident abroad — 
deciUent to laorkman in this country .} — 
Scanlon v. Habtlbpool Sbatonia 
S. 8. Co., Ltd. (No. 1). U9291 1. R. 96.— 
XR. 


PART XIV. SECT. 4. SUB-SECT. 8. -B. 

o I. EreeUng eUctrie etMe for 

railway company .] — Rabza v. Great 
Indian Pxninbolar Ry. (1926). I. L. R. 
43 Bom. 203.— IND. 
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PART XIV. SECT. 4» SUB-BBCT. 3.— D. 

■a. Workman recHvinqweeldy pay- 
ments from oontraetor — Workman son 
of oontraetor,] — Held: although the 
oontraetor eorolalned that he would 
not have made the payments but for 
the fact that the workman was his 
son, the facts Justified the aibitiator 
in finding that the son had elected to 
take his father as fate debtor In 
obligation to pay compensation. Sc to 
was baited from nlalrnlng against the 
prlnotpaL — O eddeb v, DuwjrEKMDUNB 
DxsntzoT OommiBS , [122 7] S. a 727 ; 
20 B. W. O. O. 814.-^KOT. 
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2261. Add* Amudationa : — ConstL McFaflanc v. \ 
Hutton (Stevedores) (1926), 96 L. J. K. B. I 
S57. Refd* Muscroft v. Stewarts & Lloyds ' 
(1928), 21 B. W. 0. a 274. 

2264« Add* Annotaiions : — Apld. McFarlanc v. 
Hutton ‘(Stevedores) (1926), 96 L. J. K. B. 
357 ; Ferguson v* Shotts Iron Co. (1927), 20 
B. W. 0. O. 741, Retd. Flanagan v. Ackers 
Whitley (1926), 19 B. W. C. C. 399 ; Raeburn 
V* Iiochgelly Iron & Coal Co. (1926), 20 

B. W. C. C. 637 ; Muscroft v, Stewarts & 
Lloyds (1928), 21 B. W. C. C. 274 j Wiles v. 
Ellerznan’s Wilsbn Line (1928), 21 B. W. C. C. 
194; Brown v. Aveling & Porter (1929), 
22 B» W. C. 0. 166. Mentd. The Croxteth 
Hall, The Celtic, [1930J P. 197. 

2276. Add. AnnotaHon : — Retd. Raeburn v. Loch- 
geUy Iron Sc Coal Co. (1926), 20 B. W, C. C. 

2278. After this case add : — 

— See, also. No. 2281, posi. 

2284. Add* Annotation : — Retd. Raeburn v. Locli- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 637. 

2285. Add* Annotation : — Consd. Dixon v. Ayr«** 

• some S.S. Owners (1930), 99 L. J. K. B. 250. 

2297. Add* Annotation : — Dlstd. Lee v. Breckiiian 
(1928), 138 L. T, 010. 

After this case add “ See, also. Nos. 2586- 
2580a, poet.** 

2299. Add. Annotation : — Consd. Lee v* Brecktnan 
(1928), 138 L. T. 610. 

2300. Add. Annotaiione : — As to (2) Consd. Lee v. 
Breckman (1928), 138 h* T. 610. Generally, 
Mentd* Tiliing-Stevens Motors v* Kent County 
Council & Transport Minister (1928), 97 
L. J, Ch. 371. 

2801. Add. Annotaiio?i : — Retd. Smith r. Stepiuy 
Oorpn. (1929), 22 B. W. 0. O. 451. 

2304. Add. Annotaiione : — As to (2) Retd. Raeburn 
V. Ixjchgelly Iron & Coal Co. (1926), 20 B. W. j 

C. C. 637 ; Ferguson v. Shotts Iron (Jo. | 
(1927), 20 B, W, C. C. 741. 

2808. Add. Annotations : — As to (1) Apld. Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 
B. W. 0. C. 637. Retd. Ferguson v. Shotts 
Iron Co. fl927), 20 B. W. C. C. 741. 

2809. Add. Annotations: — Consd. (Jole v. h. & 
N. B. Ry. (1928), 21 B. W. C. C. 87. Retd. 
Ferguson v. Shotts Iron Co. (1027), 20 
B. W. C. C. 741. 

2810. Add, Annotations : — Consd. Cole v, L. &> 
N. E. Ry. (1928), 21 B. W. C. C. 87. Retd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

2810*. Anthraoosls.] — ^A platelayer employed 

by a railway co. worked in tunnels on an 


average of two days a week. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, ic the full train 
service was running. On Aug. 2, he coughed 
up a lump of black stuff, Sc consulted a 
doctor, who, on Oct. 1, certified that he was 
suffering from antbracosis, a form of dust 
disease. He obtained light work as a 
gardener, but abandoned that on Oct. 9, 1925, 
& did no further work. No notice of any 
accident was given, nor was any claim made, 
imtil ho commenced proceedings for an 
award some thrm* years after he had given 
up work as a platelayer. The county ct. 
Judge held appct. hail not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by reaps. : — Held ; the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 

-Cole v. London Noirra Eastbiin Ry. 
Co. (1928), 21 B. W. C. C. 87, 0. A. 

2316. Add. Annotations A^ld. Mauagaii o. 
Ackers Whitlcv (1926), 19 B. W. C. C. 399. 
Consd. M(‘Farlane v. Hutton (Stevedores) 
(1926), 96 L. J. K. B. 867. Dlstd. Ferguson 
«. Shotts Iron Co. (1027), 20 B* W. 0. C. 741 ; 
Muscroft V. Stewarts & Lloyds (1928), 21 

B. W. O. C 274. 

2317. Add. AnnoiaUom : — Apld. McFarlano v. 
Hutton (Stevedores) (1026), 96 J. K. H. 
357. Oistd. Muscroft v. Stewarts & Lloyds 
(1928), 21 B. W. C. 0. 274. Retd. Ferguson 
V. Shotts Iron Oo. (1027), 20 B. W. 0. 0. 741. 

2317a. Workman with heart disease— Death from 
strain.] — A workman, employed In a mine, 
exerted himself in the ordinary course of his 
employment m lifting Sc replacing the wheels 
of a tub which had left the rails. He imme- 
diately (Himplained of pain. Ho went to 
work the following day, « on his way homo 
fell dead. Death was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
lieriod of years. Medical evidence was given 
to the effect that tlio strain of lifting would 
tend to make the workman's condition more 
critical Sc so lead to the collapse. The county 
<;t. judge held the workman’s death was 
caused by an accident, Sc he awarded com- 
pensation : — Held : it was a question of 
fact, as to which there was evidence to 
support the finding. — Flanaoan v. Ackers 
WiiiTLEY Sc (Jo. (1926), 19 B. W. C. 0. 899, 

C. A. 

2317b. ,] — ^A stevedore, who for many 

years had done his work without ailing, whihj 


PART XIV. SECT. 6, SUB-SECT. 1.— 
C. («). 

2282 is. S. P. Brssand v. NoRnueRN 
.Z.L.R.461.— 

N.Z. 


PART XIV. SECT. 8. SUB-SECT. 1.- 
C. (d). 

•b. Heaart failure oaueed by eiraiin— 
No evidence of excessive eirain — 
Whether infury ov euxident.} — work- 
man, who was emviojed as a bmaber 
in a mlno. began a shift at 11 p.m. 
on Deo. 30. It was the last ahirt of 
the year. Sc the man worked m^ 
viiioioiuly than naoal in order to flnteh 
early for his own purposes. Atent 
18.20 ajn. on Dec. si, be oomnhdned 
of a pain in his side. He collapsed 


while at work about ten minutes later. 
Sc died sbortly afterwards. Death was 
due to heart failure, caused by the 
Ktralu of the whole work of the shift 
operatiug upon a disoaserl conditJun 
of the bftart. There was no proof of 
any particular or exoentlouaf strain. 
Sc it was not proved ttiat the extra 
vigour with which the duoeased hati 
i^eeii working caus^ his death : — 
Held: the arbitrator was entitled to 
bold that the worlanan's death was not 
caused by inju^ by ** accident *' within 
Workmen's Componsatiou Acta. — 
MriJULK V . OovnaoM loos Co., l/ro., 
[1929] B. C. (Ct. of Seas.) 429.— SCOT. 


PART XIV. SECT. S, 8UB-SECT. 1.— 
0. <f) It. 

af. Facial paraiysie — IleeuUing from 
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chW .] — Award In workman’s favour 
upheld. — Buxrr v. BitoKRX 
Sooth, Ltd. (1996), 26 8. u. N. S. W. 
•107 ; 43 N. 8. W. W. N. 69.- A US. 

sk. Diaease proceeding frtmbaciUl.] — 
A disease proceeding from bad 111 
may be a personal Injury by accident. 
— Bucpsoh V . Finlaybon (1926), 26 
S. R. N. 8. W. 280 : 43 N. S. W. W. N. 
60.— AUS. 


•L Ir^ecHve jaundice.] — Held: there 
WHS evidence on wtiioh the arbitrator 
was entitled to bold the ooutraotlag 
of the disease was an accident, 8c the 
worknum’s dasAh resulted aoxix an 
injury by aoddent. — lUnuRK v. 
LooHUiuxr Iron 8c Goal Ob., Lrv.. 
[1927J S. C. 2l.^0OT. 
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employed unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
** Oh I ” & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“ Oh i ” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death : — 
Held : death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as to establish 
an accident it was not necessary tf> find a 
sudden or special strain, & an award should 
be made in favour of the dependant. — 
McFablane V. Hutton Brothers (Steve- 
dores), Ltd. (1920), 00 L. J. K. B. 357 ; 136 
L. T. 647 ; 20 B. W. C. O. 222, C. A. 

AfinotaHana : — CSonsd. Muscroft t>. Stewarts & Lloyds (1928), 
21 B. W. C. C. 274. Apid. Hore v. General Steam Narifira- 
ttoD Co. (1929), 22 B. W. C. C. 100. 

2827. Add. Annotations Asio (1) Refd. Raeburn 
V. Lochgelly Iron & Coal Co. (1926), 20 B. W. 
C. 0. 637 ; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. C. C. 741. 

2331a. .] — workman, employed as a 

ripper, was subject to the disease of osteo- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1919, by an accident 
whilst so empl^ed, suffered a fracture of liis 
right femur. He received compensation, but 
in 1920 resumed work, & continired so to 
work until 1924, when the seam on which he 
was employed was shut down iSc he ceased to 
work. In Aug. 1 925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenlj^ snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by liim in 1919. The 
medical theory advanced was that, alter the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the first accident in 1919, & 
awarded compensation : — Held : there was 
no evidence to support the finding, & tlie 
award must be sot aside. — Werrin v. | 


United National Collieries, Ltd. (1926), 
20 B. W. 0. C. 166, O. A. 

2386. Add. AnnotaMons : — Distd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Gonsd. L^ v. Breckman (1928), 138 
L. T. 610. 

2339. Add. Annotations : — As to {1) Refd. Moule v. 
Marmite Food Extract Co. (1927), 20 B. W. 
C. C. 446. As to (2) Consd. Gorman v. 
Barclay Curie (1925), 19 B. W. C. C. 664. 
Refd. Robertson v. S.S. Appalachee, Rovira 
V. Same (1926), 136 L. T. 488. 

2340a. .] — SPRUCE V. BaVBY, No. 2460b, post. 

2340b. Distinction between negligence & perform- 
ance of act in unusual manner — Question of 
fact.] — Deceased was the driver of a steam 
lorry. He left the lorry, which had been 
proceeding along the high road, for pu^oses 
of his own for a few minutes. Returning to 
the road he beckoned to the steersman of the 
lorry to come on. Apparently he attempted 
to board the lorry when in motion ; he 
slipped & fell under the wheels & was killed. 
His widow claimed compensation. The 
county ct. judge held that the act of the 
deceased was not done for the purposes of 
&> in connection with his employers’ trade or 
business &> made an award in favour of the 
employer : — Held : the distinction between 
negligently doing an act which was within 
the authority & doing an act which you are 
employed to do in such an unusual way as 
to take it outside the authority had not been 
sufficiently considered by the county ct. 
judge. It was a question of degree & of 
fact. The matter must therefore go back 
for reconsideration. — Taylor v. Lock (1930), 
99 L. J. K. B. 246 ; 142 L. T. 537 ; 23 
B. W. C. C. 65, C. A. 

2342. Add. Annotation : — Consd. Howells r, G. W. 
By. (1928), 97 L. J. K. B. 183. 

2342a. .] — A dock labourer was 

employed to load cargo into a steamer In 
a dock. He could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
tlie level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 


PART XIV. SECT. 6, SUB-SECT. 2. —A. 

2832 il. .) — ^Wbero It cannot bo 

Bald that it was part of the workman’s 
duty to hazard, to suflor or to do tho 
act which waB the oauee of his injury, 
it follows that tho accident was not 
one ” arising out of ” the employment, 
within V^orkmen'8 Compensation Act, 
R. S. S. 1920, 0 . 210, s. 4. — KlLaOBN 
V. Browninq Rural Municipalitt, 
110281 3 W. W. R. 699.— CAN. 

2382 lii. . 1 — The rule that " arising 

out of tho employment ” moans arising 
out of tho work whioh the workman 
was employed to do. applied in holding 
that pltf., who was employed as a 
blaokamith in or about tho construc- 
tion of a railroad, was entitled to 
reoovor for an inJu^ from a piece of 
molten babbit wnlob exploded while 
he was engaged in ’* babbitting ” & 
when he was looking into an axle-box 


on muehinory used in tho construction 
work to ascertain if sulBciont babbit 
had boon poured. It was held on tho 
evidence that It was part of pltf.’s duty 


evidence that It was part of pltf.’s duty 
to do the babbittirur on the occasion of 
the accident ; Sc that when for said 
purpose he looked into tho axle box. 


purpose he looked into tho axle box, 
whUe his assistant was poming the 
metal, ho did something incident to 
his employment.— Well v. Morgan, 
11920J 2 D. L. R. 156 ; 23 S. L. R. 
241 ; [1928] 3 W. W. R. 710.— CAN. 


p i. Fighling with fdUno-work- 

rnan.\ — Appet. was employed In a room 
of resp.’s factory with iustmotious, 
he alleged, to prevent employees from 
other rooms from loitering there. An 
employee from another room havihg 
entered, appet. ordered him to leave, 
folloFving which blows ensued between 
this employee & appet., 8c appot. 
received facial injuries : — Heidi the 
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accident to appet. did not arise out 
of or In the course of bis employment. — 
Brown v, Albany Bell, Ltd. (1927), 
29 W. A. L. R. 132.— AUS. 

2837 I. “ In the course of the employ- 
wicnL”] — ^W bllb v. Morgan, [1928] 3 
W. W. R. 710.— CAN. 

fl I. .j— R allt Bros. v. Pbrumal 

(1929). I. L. R. 63 Mad. 747.— IND. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
B. (a) i. 

1 1. .1 — Holding e. South 

Australian Railways Oomb., [1925] 
S. A. S. R. 02.— AUS. 


0 L Partly due to toilful mUcon- 

duct of toorkman ,^ — Baker v. New 
South Wales Railway Oomrs. (1927), 
28 S. R. N. S. W. 50 ; 45 N. S. W. W. N. 


21,— AUS, 
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officials by a large number of workmen, & as ' 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment : — 
Held : this was a misdirection. On the facts, 
the workman was on the employers* premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accident arose out of & in the coui*se of the 
employment. — IIowells v. Great Western | 
JlY, Co. (1928), 97 L. J. K. 11. 182 ; 138 L. T. 
544 ; 21 B. W. C. C. 18, C. A. | 

Annotation Distd. Black V. Hesperides S.S. Owners 
(19iJ9), 22 B. W. a C. 29:». ' 

2347. Add. Annotation : — Refd. Anderson r. Hick- t 
man H. & Co. (1928), 21 B. W. C. C. 309. 

2348. Add, An7ioiatio7i Refd. Lye p. Briti.Hh & • 

Argentine Meat Co. (1923), Ltd. (1927), 20 i 
B. W. C. C. 311. I 

2356. Add. Annotation : — Refd. Black v. Hesperides j 
«.S. Owners (1929), 22 B. W. C. C. 295. | 

2356. Add. Atmoiations : — Consd. I>iv«ui v. Amo- 
sonie S.S. Owners (1930), 99 L. J. K. H. 2.‘>0. 
Refd. Morrison v. S.S. Aboukir, Woods r. ' 
Same (1928), 21 B. W. C. C. 103; Black p. | 
Hesperides S.S. Owners (1929), 22 B. W. C. C. 
295. 

2357. Add. Annotation : — Consd. Howells v. (J. W. 
By. (1928), 97 1.. J. K. B. 183. 

2360. Add. Annotations: — Apld. HowoUh p. G. W. 
By. (1928), 97 L. J. K. B. 183. Folld. 
Anderson v. Hickman H. Co, (1928), 21 

B. W. C. C. 309. 

2364. Add. Atmoiations : — Apld. M‘PJicr»on v. 
Reid M‘Farlane (1920). 19 B. W. C. C. 575 ; 
Prucc V. iJavoy (1920), 130 L. T. 001 ; 
Robertson i’. S.S. Apjuilachee, Bo\ira v. 
Same (1020), 130 L, T. 488. Consd. Lye r. 
British Argentine Meat C«). (1923), Ltd. 
(1927), 20 B. W. ('. C. 34 1 ; Moiile r. MarmiL‘ 
Food Kxtrai t (*o. (1927), 20 B. W. C. V. 410; 
Howells V. G. . By. (1928), 97 L. J. K. B. 
183 ; Black r. Hesperides S.S. Owners (1929), 
22 H. W. C. C. 295. Refd. Anderson p. 
Hickman 11. & Co. (1928), 21 B. W. C. C. 
309. 

2366. Add. Atmoiaiiotuf : — Apld. llobertsirn r. t 
S.S. Appalachee, B(»vira v. Sana* (1920), 130 
1j. T. 488 ; Moulo v. Mamiite Food Extract i 
Co. (1927), 20 B. W. (\ (J. 410. Refd. Ander- 
son p- Hickman II. & Co. (1928), 21 B. W. 

C. C. 309. ' 

2368a. No obligation to use conveyance.] — 

Employers used female lab<mr for the picking 
of potatoes on their farm. In order to induce i 
women to .ornc from a distance they provided 
fi horse l(>JTy to convey them to & from their 
homes, but the women were under no 
obligation to use the loiTy. The usual course 
was for the women, when they had finished | 
their work, to walk back to the employers' > 
yard, where the lorry was waiting. C)n a I 
particular day the worker, having finished | 


her work, was standing in the yaixl with her 
fellow-employees, & the employers’ foreman 
told them to load up on the lorry. The women 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry loft the yard 
one of the worker’s legs was crushed 
between tlie lorry & a gate-post. The county 
ct. judge held that the worker was not in 
the yard under any express or implied term 
td her contract of service, that the yoi'd waa 
not within the ambit of h<‘r work, &: that it 
was unnecessiiry for her to be there either for 
the performance of her duties or for the pur- 
pose of going home, &; made an award in 
favour of the eujployt*rs. The worker 
nppeal(‘d : ~ Held : tlu’i ca.se was covered 
by authority, A the aceideut arose out of A 
in the course the worker’vS employment. 
It is suflicient ftu* a workman to slunv that an 
accident occurs when hi* is on his employer’s 
l>rt*mises A ti’avelling by a p(*rmitted route. 
Vni>eum)N p. Hickman 11. A (’o., Lti>. (lt)2S), 
21 B. VV. C. C. 369, (\ A. 

2369. Add. Annotation : Refd. Robertson r. S.S. 
Appalachee, Rovira r. Same (1926), 13tt L. 3'. 
488. 

2370. Add. Annotation : Refd. Robertson v. S.S. 
Appalachee, Rovira p. Same (1926), 136 14.3*. 
488. 

2370a. — Different boat used by workman. | 

BoBERTSON V. ACPAI.ACIIEE (OWNKII.S), Bo- 
VIKA V. SxVME, No. 2552a, post. 

2372. Add. Annoiaiion : -Consd. Gorman v. 
Barclay Curie (1925), 19 B. NV. C. C. 561. 

2381. Adfl. Annotation : Distd. Standen v. Smith 
(1927), 20 B. W. C.C. 305. 

2384a. - .j A butcher’s boy was allowed to gt» 
home for lus tea, for which tJiere was not a 
fixed time, A generally he was told to deliver 
or iak(* orders from customers on ids way 
tiiere or back. Jf lie had orders" to deliver, 
iie rode a bicycle, A on Dec. 17, 1926, he was 
told he might go for his tea, A was to deliver 
an order on tlu* way, A take two orders 
eoming back. He delivereti the order, had 
his tea, A was bicycling hack, but before ho 
had called for the two orders he was knocked 
down by a moUir lurry A injured. The 
county ct. judge found that at the time of 
the acciilent the boy was engaged on his own 
allairs in returuinic; from t(*a, A that the 
accident did not arise out of A in the course 
of his employment: — Held: theri! was 

evidence to supimrb the iinding, A no inis- 
directiim. - Lye v. British A Auukntine 
Meat Go. (1923), Ltd. (1927), 20 B. W. G. G. 
341, C. A, 

2384b. - .] — A workman employed on a night 

shift was jicrmitted to leave the promises to 
get his supper, 'rhere was no necessity for 
this, A he could do as he pleased. Ho did 
in fact leave the premises for his supper A 
met with an accident in a public street : 
Held : the accident did not arise out of A 


Jlljuml. The pliwo of tin* a< rmriii 
waH HOluo two inJlcH Sc a halt from tho 
jM-urfbt pwt of tlu* Hcctloii of lino at 
which he noniiuJJy huvt* r*(*ported 

for duty: IltM : though pltf. had a 
liKht to is* at t)io where the 

ncc idi-iit hapiM'xied, ut the tirrio he was 
iifit Du^ri Ihero In purhiiiince of his 
ohllxHtloii to deft. Sc hln elaixii xcrast 
full IjJvOWKKDiV V. Al’CKJ.ANU ClT^ 
Com'N., |iy;K)J N, /. b. U. 331. N.Z. 


PART XIV. SECT. 6, SUB-SECT. 2. - 
B. (a) U. 

e i. - Wurkinan ridiutj in iUtger 
belonf/iny to ftiltn/' ivorkmun.) — was 
emplojed hy cleft, cotpn. tw a plate- 
layer on a length of tram line, approxi- 
mately two nillcs in length, running 
iMjtween the H. waterworks dam & 
qiiarrj'. A construction camp had 
been ere<*tcd near the dam, A pltf. A 
other workmen elected to IDe at this 

J.S. 


c.'iinp. Pltf.'s work w'Oh eonlined ti> 
the jieotion of the 11 no ruuuing h<*twecu 
the dum A the quarry. Pltf. ofte*^ 
spent week-ends at the H. Iht) , A wit 
other workmen he frequently leturne 
from 11. Hay to the camp on a jiggt. 
owned by one of the men, mkIi usi 
of the Jigger was known to A ucq tilcwe/l 
In by the corpu.'s ottlccni. i'ltf. was 
returning to the oamp on the morning 
of Aug. 3, 1929, on the jigger, when 
the latter was derailed A pltf. seriously 
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in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers. — Mom.Tn t?. 
Mabmitb Food Extract Oo. (1927), 20 

B. W. C. 0. 446, 0. A. 

2388a. .] — A watchman was employed on an 

estate in which sewers were being constructed 
in a trench by the side of a highway. He 
could go anywhere on the estate, but had to 
give special attention to the open trench 
& to look after the red lights at night-time. 
He was provided with a watchman’s box & 
a coke brazier. During one of his watches, 
which was twenty-four hours in length, he 
took the brazier into a workman’s day shelter 
on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of A in the course of the employment. 
The employers appealed : — Held : there was, 
on the evidence, no causal connection 
between the employment & the death, &, 
therefore, the accident did not arise out of 
& in the course of the employment. — 
Buckland V, trench (W. & C.) (1929), 46 
T. L. R. 193 ; 22 B. W. 0. C. 132, 0. A, 

2390. Add. Annotation: — Refd. Dixon v. Ayre- 
Bome H.S. Owners (1930), 99 Jj. J. K. B. 250. 

2395. Add. Annotations : — Consd. Dixon v. Ayre- 
sonie S.S. Owners (1980), 99 L. J. K. B. 260 ; 
Dyson v, Vickers-Amisti ung, lAd. (1929), 
142 L. T. 340. Refd. Hhephard v. London 
Midland & Scottish Railway (1930), 143 
L. T. 220. 

2401. Add. Annotations Consd. Durie v. Anchor- 
Donaldson Line (1926), 19 B. W. C. 0. 612. 
Apld. Gorman v. Barclay Curie (1926), 19 
B. W. 0. 0. 664. 

2407. Add. A9inoiations : — Consd. Taylor v. lx)ck 
(1980), 99 L. ,T. K. B. 245. Refd. Altobelli 
V. Ellis (1926), 136 L. T. 002. 

2409. Add. Annotation : — Refd. Stephen v. Cooper, 
L1929] A. C. 670. 

2416. Add. Annotations : — Consd. Altobelli v. Ellis 
(1926), 3 36 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Some, Jenkins 
V. Same (1926), 96 L. .1. K. B. 337 ; James 
V. Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27 ; Jardine v. Steel 
Co. of Scotland (1926), 19 B. W. C. C. 726 ; 
Clarke v. Southern Ry. (1927), 96 L. J. K. B. 
672 ; Stephen v. Cooper, [1929] A. C. 
670. Apld. Davison v. Hohuside & South 
Moor Collieries, Napper v. Lambton, Hetlon 
& Joicey Collieries (1929), 140 L. T. 611. 
Consd. Dixon v. Ayresome S.S. Owners (1930), 
99 L, J. K. B. 260 ; Dyson v. Vickers-Arm- 
strong, Ltd. (1929), 142 L. T. 340 ; Quickfah 


V. liondon Sd North-Eastern Ry. Co. (1929), 
142 L. T. 316 ; Shephard v. London, Midland 
& Scottish Railway (1930), 143 L. T. 220. 
Refd. Durie v. Anchor-Donaldson Line (1925), 
19 B. W. C. O. 612. 

I 2417. Add. Annotation: — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 

2417a. Workmen repairing hydraulic appa- 

ratus — ^Not using ladder provided — ^Electrocu- 
tion.] — Deceased workmen, whilst employed 
on Oct. 24, 1929, by resps. in the repair of 
hydraulic ^paratus, met with a fatal 
accident. “V^^cn the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whether the repair would resist 
the water pressure, & if it failed to resist the 
presBure some one had to turn off the valve 
as soon as possible. The obvious & proper 
rout<‘ to the valve was up a ladder &> along 
an au* pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither difficult nor dangerous. 
Deceased went to the valve by this route ^ 
turned it on, but returned another way, 
which involved his going along the crane- 
way, on which there was a danger from 
moving cranes & a live electric wire, & he 
put his hand on this wire & was electrocuted. 
Directly the valve was tumed on the workman 
gave or received a signal from the workmen 
at the place of repair. The county ct. judge 
found that one of the objects of the deceased 
in retmning by the way he did was to give or 
receive a signal as soon as possible, but held 
that the deceased workman, in adopting that 
route for the purpose of effecting that object, 
had aett'd in an unnecessary A unreasonable 
way & had by so acting stepi)ed outside th(‘ 
sphci*e of his employment, & therefore the 

- accident did not arise out of the employment, 
& consequently s. 1 (2) did not apply : — 
Held: there was evidence to support the 
finding of the county ct. judge, being a 
question of fact the Ct. of Appeal could not 
interfere with the finding. — SnEPBABD v. 
London, Midland & Scottish Railway 
(1930), 143 L. T. 220 ; 23 B. W. C. C. 105, 

C. A. 

24i0a. Workman putting hand into exhaust 

pipe — To find hammer.] — The workman was 
employed as a labourer by resps., Ac occasion- 
ally as a grinder. The grinders’ shop had 
some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 
air. One was an exhaust pipe with a strong 
draught of air into the ^op. Some days 
before the accident the workman, whilst 
employed in the shop, mislaid his hammer, 
Ac being told that sometimes the hammers 
were put in the mouth of a pipe he put his 
hand m one of the inhaust pipes & di«w out 
his hammer, the end of the hammer being 
visible. He again mislaid the hammer, & 


Cabmichasl, [1929] S. C. [Ct. of Sesis.) 
200.-— SCOT. 

»p. Workman employed to mater akeep 
db look after db bring tn horses — Death 
throttoh aeeidental ameiharge of 
Use oj gun esjfresaiv forbidden.} — Held t 
the aoddent did not arise out of 
deceased's employment. — DoRim v. 
Mackxy (1925), 27 W. A. L. R. 93.— 


PART XIV. SECT. 6. SUB-SECT. 2.— 

D. (b) 1. 

sn. Workman landing by open door 
of rail%oav carriage—Door left open.]— 
Btld: the workman had not exposed 
njumell to any greater risk than that 
to whloh an ordinary traveller in the 
train >voiild have been exposed. Sc the 
aooldent bad arisen out of his employ- 


ment. —Great Indian PxNiNsrLAR 
llY. Co, V. Rashinath Ouxmaji (1927), 
1. L, R, 62 Bom. <6.— IND. 

PART XIV. SECT. 5. SUB-SECT. 2.— 
D. (b) U, 

S I. Workman vriaaSksg by 

stakoMory iruoh—Wdhoed prettmvMary 
ifHruirv os U> sbuTikny.}— M'lNToea v. 
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next day. Sept. 19, 1928, put his hand again 
in the same pipe, but not finding it tlioiv, 
tried the next pipe which was the exhaust 
pipe which had a fan close to the mouth, & 
his fingers were cut off. Ho claimed com- ’ 

S ensation under the Act. It would liave • 
een possible without danger to have put his j 
hand in any of the pipes except the exliaust | 
one. The county ct. judge lield that the i 
act of the man in searching in the mouth of 
the pipe was an added peril to his employ 
ment, & a peril voluntary superinduced b> 
him on what arose out of the employment', , 
the accident did not arise out of & in the 
course of his employment, & further, the act i 
being entirely unnecessary b(‘cause tiu' ' 
hammer could have been seen if it had boim 
placed in the exhaust with the fan so near tlie 
mouth of the pipe, & absolutely unreasonable 
because the outward draught was very 
strong & quite sufficient to show’ that there 
must have been a rapidly revolvmg fan close 
to the outlet, the act was not within the 
sphere of the employment at all : - IleUi : , 
the question whether this act of the woiL- 
man was one within the scojie of his »‘mi»le\- 
ment w^as one of fact invoh’ing a question ' 
of degree, & therefore a question to ht* i 
decided by the county ct. judge, his aw .u tl 

could not be intcHered w'ith.- -IlYhON c. 1 
V'fCKERS-ARMSTKONO, Lto. (1929), M2 L. 

340 ; 22 B. W. C. C. o5l, C. A. 

2425. Add. Annofarimw .‘--Consd. Edwards c. 
Uwauncaegurwen rolliery ro., James v. 
Same, Jenhins v. Same (1926), 90 Jj. J. K. B. 

337 ; Clarke v. Southern Ky. (1927), 90 ‘ 

L. J. K. B. 572. Apld. Howells v. G. W. By. ' 
(1928), 97 L. J, K. B. 183; St^'pbon c. 
Cooper, [1929] A. C. 570. Consd. Dyson r. 
VicKcrfe-Armstrong, IJd. (1020), 112 1.. 'I'. 
310; Quickfall r. Ijoiidon iV N<»rth-10as(ein 
By. (V). (1929), 1 12 L. T. 31.5; S}u‘phai'd r. 
Mmdon, Midland Ar Scottish itailway (1930), 

113 L. T. 220; Taylor v. J^ick (1930), 00 
J.. J. K. B. 215. 

2426. \d(/. Annoiatum : Refd. 'ravlor c. Mak ' 
(1030), 09 L. J. K. B. 215. ‘ ' 

2426a. Alighting from train in motion.] 

Altobeu.1 V . John Ellis Sons, liTu., No. 

2574a, 

2430a. Taking short cut through danger aroa.j 

- The deceased workman was u general ' 
labourer employed by reaps, as a .stand-by , 
man around a mechanical navvy to /issist 
the engine-driver. Duiing a short interval 
when he was not required at the navvy, he i 
w’ent away U> a neighbouring kiln to warm 
his hands or to warm himself, w’hich he was 
entitled to do. He resumed to his proper j 
place for his work by taking a “ short cut ” | 
which brought him under the bucket of the 
navvy'. This he had been w'arned by his , 
employers not to do. As he was proccjcding ' 
back to work by this “ short cut,” the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head & killed him : — Ueld : the 
workman was performing the work which j 
he was employed to do in a way in wliich he • 
was warned not to do it, but he was, never- i 
theless, doing something for the puiposes of | 
his employment. The case therefore came i 
within Workmen’s Compensation Act, 1925 j 
(c. 84), 8. 1 (2), & the widow was entitled i 
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lo compensation. — B rothkrton v. Ja('K- 
suN (J. A: A.) (1928), 08 L. J. K. B. 76 ; UU 
J>. r. 271 ; 21 B. W. C. C. 382. C. A. 

2437. Add. Aunniations : — Con^d. Alttibelli v. Ellis 
(1926), 136 L. T. 602; C’Uuke v. Southern 
By. (1927), 96 L. J. K. B. 572. Refd. 
Davison r. Holmside & South Moor Oollienes, 
Napper r. Uimhton, Hetton & Joiccy 
Collieries (1929), 110 L. T, 5U ; Dixon r. 

Vyrcsoim- S.S. Ow'ners (1930). 99 I.. J. K. H. 
250; Tuslor r. Dock (1930), 99 D. J. Iv. II. 
2ir>. 

2439a. Farm hand adjusting mower.] - A workman 
employed as a hal•vc^t Jiaml on a fanri w'a-s 
engaged in driMng a two-hoi'se nnmer with 
a cuttmg-bladc for cutting tlu' corn, A had 
ttccaMon to I’oplace a chain w Inch had hecorne 
detached from the haek-hanil t)f out' of the 
horses. He liid not put the cut ting-blade 
out of gear, but htood up trom his siMt on 
the mat hiric A: altempled to walk out on th<» 
pole between the' hoi‘.se.s in ouler to reach tlie 
detached chum. Tliere was no (‘\pr«*sh 
prohibit ion against walking on tln‘ pole, but 
the customary A proper iri<*tlu>d of rt'placing 
a cliam was to stop the mower, put tin* 
culting-blad<‘ «>ut of gear, bitten the> reins, 
disiin»uut from the maehine A walk to the 
liors(‘s’ heads. ’I'he we'ight t>l the workman 
on the* pole eause‘d the) hoi’se’s to start, se.‘tting 
the cutting blade in im>tion. lie fell on to 
the blade* *V was H*rioiisly. Si permanently 
injiued. In a <‘laim le»i' (■oinpe*nsat leiii tin* 
arbitruteir feMinil that the injiny sustained 
W'lis neit due to an aci'ide'id arising out ed’ thei 
<*mployiiK*nt. On appeal by the w’orkinan 
It was liehl by tlie Socemil Division e>f the Cl. 
e)f .Session that there* w'as evid(*nce* on whicli 
the* arbitrator eeadd make* tluit llndmg. 
'I’lie wen'kiiian again a])pe*aled : //r/eV .* the* 
aecielent uh»m> troin an aeiele*el iieni to which 
the* weirkman had ve/luiitardy r*\pe>se*d luiu- 
sell Sc ( onse*ejuenUy eiiel ne>t ansei out eif lus 
emplovinerit. Htephun r. (VioPKit, [1929] 
A. C. .570 ; 98 L. J. D. C. 97 ; Ml J.. T. 300 ; 
lf> T. J.. B. 413 ; 73 Sol. .le,. 268 ; 22 R. W. 
C. C. .339, JI. D. 

.intuUatioii't Befd. Ueiif kfeill e*. liDtxIon Ai N'e/rlli- KeeKlcril 
J(y. 11029), Ita L. T. 01 , Siee)i)tiapel r. Loii'lou, Miitliinel 
ic Scottish )(y. (JODO). H:i ij, T. 22'!. 

2439b. Riding bicycle along railway platform 
carrying heavy weight. I \ weirkman in tlm 
course of his e*ujple>y me*ut li,i4l to take a niud- 
eloor trom the ship eiri the* re*puir eif whie*h 
he was <*ngaged te> ge*t it re*paired. The* mud- 
deior was a pn*ee* e>f nie*lal about 9 in. l>y 4 in. 
& we*ighing 7 lb. to 8 <}>. He* walked with it 
dowm the pie*r to tlie* shore*-end where* the 
repairing slmii was, A: when it was meneh’el 
got on to a bie ycle A:, rejelo along sl platien-m 
on the east side of Uu* jiier res'*rve*d for 
passe ng».*rs. V railway ran deiwri tlx* e*e*ntre 
of the iu<*r Ac on eacJi side was a raise'd 
platform about 7 ft. wide*, tbe om* on tlu) 
e*asteru side tor paHHeng(*rH the ot)K*j tor 
traffic. Public notices weie put uii at tlie 
wat#ir end of the pier that thej eastejrn pJat- 
foi-m was feir pede‘Htriaiis e^nly, Ac at thej 
other <‘nil tliat the w'c.stcrn plattorm was for 
traffic only. The* man le*ll in front of an 
appieiaching tram Ac was kille‘d. Ilia 
widow clamie*el compe*nsaiioii as being de- 
fieneJent on the e'arnings of the deceased 
workman, but the county ct. judge held that 
she was not entitled, as the sigh the accident 



Cases. 2439b— 8479a. English and Empire Digest Supplement. 


ai*osc in the course of the employment it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no part -of his employment to hazard 
or do, & therefore the accident, not being 
within sect. 1 (1) of the Act, it was im- 
material tijat in fact the act was done for the 
purposes of A in connection with the em- 
ployers’ trade or business, since before 
sect. 1 (2) was applicable, the workman must 
show t^t the act arose out of the employ- 
ment within sect. 1 (1) ; — Held: the riding 
f)f the bicycle along the pier was something 
different in kind from anything the man 
was required or expected to do in his employ- 
ment, & such an act was outside of the sphere 
'of the employment, consequently tlie accident 
did not arise out of the employment, & 
sect. 1 (2) of the Act of 1926 had no operation. 
— Quickfaix V. London & Nouth-Eastebn 
Ky. Co. (1929), 142 L. T. 316 ; 22 B. W. C. C. 
953, r. A. 

2440. Add. Annotation : — Consd. Poland v. Parr, 
[1927] 1 K. B. 230. 

2446. Add. Annotation : — As to (1) Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1920), 20 B. W. C. C. 27. 

2447. Add. Annotations: — Apld. Painter v. C. & 

S. L. By. (1926), 20 B. W. C. 0. 157. Refd. 
Vickers v. Miners, Thames Steam & 

lighterage (^o. v. Ingram (1927), 96 L. J. K. B. 
490. 

2448a. .] — A porter, after a gate of 

a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, as the train gathered speed 
very quickly, was carried into the tunnel & 
soiiously injured. lie acknowledged that 
tlie only time a porter had a right to be on the 
platform of a train was for the purpose of 
removing luggage. There was also a regula- 
tion forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of ic in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment : — 
Held : there was evidence to support the 
award, & no misdirection. — Paintkk v. City 
A South London Ky. Co. (1920), 20 B. W. 
C. C. 167, 0. A. 

2449. Add. Annotation :- Refd. Taylor r. Lock 
(1930), 99 L. J. K. B. 246. 

2452. Add. Atwoiations : — Refd. Durie v. Anchor- 
llonaldson Line (1925), 19 B. W. G. O. 612 ; 
Gorman v. Barclay Curie (1926), 1 9 B. W. C. 0. 
564. 


2456. Add. Annotations: — Consd. Pmcc v. Davey 
(1926), 130 L. T. 601 ; Kobertson v. S.S. Appa- 
lachee, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule V. Marmite Food Extract Co. (1927), 
20 B. W. C. C. 446. 

2460. Add. Annotation: — Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246. 

2460a. Farm labourer — Carting turf to own 
cottage.] — Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 10s. 
a week. Kesp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries ; — Held : the accident did not arise; 
out of & in the course of applt. ’s employment. 
— Standen V. Smith (1927), 20 B. W. C. C. 
305, C. A. 

2460b. Leaving premises to purchase provisions. | — 
Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the sliop & went to fetch the milk for his tea 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own milk for 
his tea, 4fc if he chose to might have got his tea 
out : — Held : the injury having occurred at 
the time when deceased had left the place of & 
the «‘ouise of his employment to get the milk 
for Ms tea at his own cost for his own purposes, 
the accident did not arise out of & in the 
course of his employment, as ho was not with- 
in the test laid down in Parker v. Black Rock 
{Owners), No. 2456, & by Lord Atkinson in 
Si. Helens Colliery Co., Lid. v. Hewitsoji, 
No. 2304. — Pruce v. Davey (1920), 130 
L. T. 001 ; 20 B. W. C. 0. 237, C. A. 

2472. Add. Annotation : — Consd. Edwards v, 
Gwauucaegurwen Colliery Co., James r. 
Same, Jenkins v. Same (1920), 180 L. T. 
494. 

2479a. .] — A young girl was injured 

while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused : — Held : as the 
girl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not api)ly to such a case. — Dennison v. 
Keidleb, Ltd. (1926), 19 B. W. O. C. 409, 
C. A. 


PART XIV. SECT. 5, SUB-SECT. 2.— 
D. (0). 

sq. Farm latmurer taking gun to 
8 Ju) 0 t crows.]— A man, wlxo was em- 
ployed by a farmer to do general ork 
on the farm, was working in a potato 
Hold, grubbing potatoes. lie was 
using, with the assist aneo of another 
man, a grubber, which w'us u luacUme 
drawn by two horses. lie hud taken 
his employer’s gun from a stoiTrooin 
in a house on the form without his 
omployor’s permission, A, he fired at a 
ertiw widen fiew down. He then 
l»Uu cd the gun on the grubber, the grm 
Hlu>rtlv oltorw^ards aecldeiitally went 
off, .V ho received injuries from wiucli 


ho died. E^idonoc was given that a 
number of crows w'oro in tho field 
(UU'lier In tho day Ac that ci-ows would 
mjuro tho iiotatoes. The employer 
had a Ucenoo for the gun, enabling him 
to shoot over his own laud. Ue did 
not use tho gun Idinself & be had no 
ammunition. He never gave tho w ork- 
mon permission to use tlie gun. Thu 
workman had no llconco IleUi : the 
act of tho workman in carrying a 
loaded gun was entirely ditfei’ent in 
kind from the class of aots which hu 
was employed to do; the risk 
oecasiouod by so doing was not a risk 
iucidcucal to his omploj'iuent ; Ac the 
workman w'as not acting in a maimer 
which was reasonably within tho con- 
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templation of the parties w'hcn the 
contract of service was made, & 
accordingly that the accident did not 
arise out of the employment.- - 
Louohrky V. MouniHON, [1930] 1. It. 
93.— IR. 


PART XIV. SECT. 6, SUB-SECT. 2.— 
E. (a). 

6l. IVorkman stand iny by open door 
of ratlwuy carriage — In disobedience of 
notice,]— Held : tho notice was framed 
fur sc'curing the safe^ty of passengers 
in genera], Ac not of workmen, A: the 
employer was liable. — O xibat Indian 
P iCMNScnAB Ry. Co. v. Kashinatu 
C^IMAJI (1927), 1. L. 11. 52 Bom. 45.— 
IND. 



voL XXXiV.— Master and Servant Cases 2488—2499. 


2488. Add, Annotation : — Refd. Clarko v. Southern 
By. (1927), 96 L. J, K. B. 572. 

2486. Add. Citation : — 130 Tj. T. 208. 

2488a. Riding on engine.]— The duty of a 
workman in the employ of the 8. Bailway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 
of an emphatic prohibition. It was a common 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their niles, for workmen passing between A*. 
& B. to travel on an engine if one happened i 
to be running at a convenient time. When 1 
O. had walked about three-quarters of the ! 
distance along the line an engine going in 
the same direction passed him at a low speed, 
&, to save himself the trouble of completing 
the journey on foot, he attempt(‘d to mount 
the engine in motion, with the result that 
he was seriously & permanently injured, i 
The county ct. judge found that, although I 
the prohibition was a very real one, C. wjls | 
entitled to compensation, as he was acting I 
“ for the purposes of in connection with ” i 
the railway’s business within Workim-u’s I 
(Compensation Act, 1925 (c. 81), s. 1 (2);-- i 
Held : the above sub-sect, did not extend 
c ompensation to workmen wbo were not in 
their employmtmt at all, <k, as 0. in going into ' 
a definitely prohibited area, had gone outside * 
Ids sphere of employment, lie could not I 
recover.— C lauke v. * SouTiiEim By. (V). 1 
(1927), 00 J.. ,1. K. B. 572 ; 137 L. T. 200 ; 
20 B. W. C. 0. 309, V. A. 

.4 w no/a/ion.«i .-— Distd. Brolherton r. .Jneknon (1928), 98 L. .1. 
K. B. 70. Conad. (juJokfall v. (joruiou North -Kttsfcrii 
Ky. t’o. 142 L. T. Itl.'’. . Miovhurd r. f.ojulon. 

Midland A' Scottish iJuilsMiy (19,10), 1 111 L. T. 220. 

2489. Add. Ajinofaiiou.^ : — Consd. Edwards v. 
Gwauncaegurwen Colliery (>>., .lames v. 
Same, .l<*nkins v. Same (1920), 00 L. .1. K. B. 
337 ; .Fardim' v. Steel Co. of Scotland (1920), 
J9 B. W. C. C. 72<} ; (Marke v. Southern By. 
(1927), 90 L. ,T. K. B. 572. Apld. Stephen 
V. Cooper, [1920] A. C. 570. Refd. Dixon r. 
Ayresome S.S. Owners (1930), 99 h. ,T. K. B. 
250; Dyson V. Vickers- \rmstrong, Ltd. (1929), 
22 B. W. C. C. 551 ; Slu‘i)hard v. I^uidon, 
Midland & Scottish Bailway (1930), 143 I^T. 
220 . 

2492a. .] — Some miners had been conveyed 

from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to 
enable the men to leave the pit within the limit 
of seven lunirs permittt>d for each shift. i 
Subsequently the employers provided a I 
“ spake,” i.c,, a train of special vehicles j 
containing scats. On the occasion of the i 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- ; 


veying the miners, who knew that riding on 
tubs was prohibit-ed, but did not complain. 
The train of tubs broke tS: overturned, iN: two 
of the miners were killed, & oi»o was lightly 
injurc'd ; - Held : the prohibition was of the 
class that dealt vidth conduct witiiin the 
sphere of the employment, & Workmen’s 
(\>mpensation Act, 1025 (c. 84), s. 1(2), 
applied. It was necessary for the employers 
that the men sliould h*avo within a speeified 
time, & the act was done for the purposes of 
the employers’ trade or business, & compensa- 
tion should be awarded to the dependants of 
the two miners who were kilU'd, luit not to tho 
slightly injur(‘d minor, who was, for that 
reason, not covered by sect. I (2). Vh>WARPS 
r. GWAUNCAElUTinVKN Coi.I.IKllY Go., .lAMKS 
I’. Same, .Fknkins v. Same (192(B, 90 li. .1. 
K. B. ,337 ; 136 L. T. 491 ; 20 B. W. (\ O. 
76, O. A. 

Amifiiatiim Consd. Brollii'rlon r. .Jiu'lcKnn (J92S), 98 L. J. 
K. B. 7(5. 

2494. Add. Annotations : — As to (1) Refd. .lames 
V. Pcnderyii Limestone Quarri<*s (Ilirwain) 
(1926), 20 B. W. C. C. 27 ; Stephen y. Gooper, 
11929] A. G. 570. 

2404a. — .] -A shunler was employed to accom- 
pany a short train tV: to get (lown to open 
gates, through which the train had to pass, 
As also to do tlu‘ noi'essary shunting. He 
should have ridden in tho front waggon, but 
used to ride by mc'ans of his coupling stick 
on the bnfier so as to enable him to get olY 
At on more (‘asily. Whilst so engaged the 
train wtuit oV(*r a stone Ao jolted him olT, 
the injury he r(*ecived resulted in the loss 
of a h‘g. Biding on a waggon by iiu'ans of a 
coupling pole was j)rohihi(<‘il Held: the 
prohibition was not one defining the 8]>]u're 
of th(‘ man's employmimt., though llu* hrr'aeh 
of it, apart from Workmen’s Gom])»u»salion 
Art, 1925 (c. 81), s. 1 (2), would have pre- 
vent-ed f ho ac« Ident arising out of 1/he employ- 
ment. Then* was evidentM* to support the. 
finding of the county ct. judg(‘ tliat tlu* act 
done was for the juirposes of A in conn(*<'tion 
with tl»(j employi.*rs’ tratJf* or Inisinf'HvS, Ac. the 
accident, by sect. 1 (2), was to Ixi deemed to 
arise out of tin* employmf'ut.--, Fames v. 
Pendehyn Limestone QnA)tiaKH (JDitWAiN), 
Ltd. (1926), 20 B. W. G. 0. 27, G. A. 

AntwlalumH -Apld. OaviHon V. HolmhkUt A: HotiII) Moor 
(’olJlerh'H, Naj»por u. Ijuinhton, lli’tlon Jolcoy CoUlcricM 
(192!)). 140 L. T. .Oil. Cousd. (Mlckfiill V. liOndon ic 
Nortli-KuHtora I! \ . (Jo. (1920). 1 12 b.T.ai.O. Refd. Htokoo 
V- Mlckley (Joal Oo. (1928), i:58 L. T. rm. 

2496. Add. Amiotations : —As to (1) Consd. l'’(»id v. 
Wellorman Bros. (1930), 99 L. .1. K. B. 600. 
Refd. Edwards v. Gwauncaiigui'wcn (’olliery 
Go., James v. Same, .Ferikins v. Same (1920), 
90 L. J. K. B. 337. 

2499. Add. Annotations : - As to (1) Consd. 

Edwards v. Gwaunc(u*gurwt*n GnIIi»‘ry Go., 
.Fames V. Same, Jenkins v. Same (1926), 96 
li. .1. K. B. 337; Apld. M’Corquindale v. 


PART XIV. SECrr. 5, BUB-SECT. 2.— 
E. (b) Hi. 

2498 iii. Firing OutU — 

Shot >?rer connecting cable xaith charge — 
PremeUure firing tty miner.) — Held : tho 
shot flrer was entitled to oomponHatlon. 
— Wood v. Gabscube (Jolijeby Co., 
Ltd., ri927] S. C. 877 ; 20 B. W. C. C. 
837.— SCOT. 

b i. Fireman converting electric 

detonator into fme detonator.) — Held: 


workman, when Inlured, was doInB 
I an act not within tho scope of his 
employment, &, even assuminsr It was 
done tot tho purposes of the eioployer's 
boslnesH, It was not an act to which 
Workmen’s Gompensatlon Act, 1923 
(c. 42), H. 7, applied. — M’CeitQTJiYDALK 
V. ClAlt.VBROK ObAZ, Co., Ltd., f]027) 
.S. a 14.— SCOT. 

d i. AUowinq^lntming material to lie 
about mine.) — Held : (1) a smouldering 
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clearotte was *' JMjming matiTlal “ 
within Coal Mines OonoraJ Itoguiatloiis, 
191.'J, r. 12 ; (2) them was ovlilemjo on 
' which the arbitrator was eiitltlod to 
hold that the workman had been 
giiJlfy of serious At wilful misconduct. 
In resp«*ct that the Piets showed that 
j ho had created u danKcroiia situation 
as a result of a doll hr raht act of tho will. 
I — .«Mrn! V. Wemvbh Coat, Co., I192hi 
j a. C. 180.- SCOT. 
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Carnbroe Coal Co. (1026), 20 B. W. 0. 0. 689. 
Consd. Clarke v. Southern R-y. (1927), 96 
Ij. J. K. B. 572. Distd. Wood v. Garscube 
Colliery Co. (1927), 20 B. W. <X 0. 837; 
Broiherton v. Jackson (1928), 98 L. J. K. B. 
76. Rcfd. Dennison v. Kciller (1926), 19 
B. W. C. C. 409. Ae to (2) Apld. Edwards 
V. Gwauncaej^urwen Colliery Co., James 
V. Sfune, .Tenkins v. Same (1926), 96 L. J. 

K. B. 337. Consd. James v. Penderyn 
Dimestone Quarries (Hirwain) (1926), 20 
B. W. C. 0. 27 ; Carter v. British Thomson- 
Bouston Co. (1927), 137 L. T. 329. Apld. 
Stokoe V. Mickley Coal Co. (1928), 138 Ij. T. 
506. Refd. Clarke v. Southern By. (1927), 96 

L. J. K. B. 572. Generally^ Refd. Davison v, 
Uolmside & South Moor Collieries, Napper v. 
Lambton, Hetton dc Joicey Collieries (1929), 
140 L. T. 611 ; Quickfall v. Ixmdon Ac North- 
Knstoin By. Vo. (1929), 112 L. T. 316. 

2501. Add. Aniioiaiion^ : — Consd. Edwards v. 
Gwauncaegurwen Colliery Co., James -y. Same, 
.lenkins V. Sjime (1926), 96 L. J. K. B. 337. 
Distd. Carter v. British Thomson-Houston 
Vo. (1927). 137 L. T. 329. Refd. .Tames v. 
IVndeiyn J limestone Quarries (Hiiwain) 
(1926), 20 B. W. O. C. 27 ; Stokoe v. Mickley 
Coal Co. (1928), 138 D. T. 606 

2506. A dd. A nnoiatiotia : — Consd. Stokoe v. Mickley 
Coal Co. (1928), 138 L. T. 666 Refd. Guest 
V. Gaston, [1927] 1 K. B. 1. 

2506a. .] — S., a stoneman, was 

employed by reaps, driving a drift through 
rock by sholfinng Ar was found dead 
within three yards of the working face, his 
body beinp very badly damaged & his left 
aiiri practically blown olT, ho being a lefl- 
hand<*d man. I^'lie drill & ratchet were found 
burnt, broken, Ac twisted a few yards from the 
working face, & th(‘ si andard some way from 
< he faco Afc undamaged. The drill Ac ratchet 
together with tho standard wore used for 
drilling holes to ))ut the shots in, but if a 
shot misfired A: the stemming was drilled 
out the standard was not used. S. was a 
licensed shot firer, Ac his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
HtA‘ittmiug in order to put in another charge, 
it being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. Tho 
<*oimty ct. judge held the man was killed 
whilst doing a proliibited act, but, as his 
motive was to save himself the trouble of 
ilrilliiig a fresh liole, he was not at tho time 
of tlie accident doing an act for the piu'poses 
of Ac in connt'ction with tho employers’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84), s. 1 (2), Acids dependant was 
not entitled to recover comi>eusation 
Held : tlie personal motive of the man in | 
doing the prohibited act was not a criterion | 
as to whether he was doing it for the purposes 
of & in connection with the employers’ trade 
or l>\isinoss, Ar as the man was engaged at the 
working face within the sphere of his employ- 
ment ho must be deemed to have acted for 
tho purposes of & in connection with the 
employers’ trade or business, Afc, though doing 
a prohibited act, ho was brought back within 
soi't. 1 (1 ), Ar compensation was payable as for 


an accident arising out of Ac in the course of 
the employment. -^TOKOB v. Mickley Coal 
Co., I/TD. (1928), 138 L. T. 566 ; 21 B, W. 
C. V. 70, a. A. 

Annotation : — ^Refd. Davison v, Holmsido Ac South Moor 
OolUozioH, Napper v. Lambton, ^etton Ac Joioey CoUioiies 
(1029), 140 L. T. All. 

2511. Add. Citations 96 L. J. P. 0. 17; 136 
L. T. 66. 

Add. Annotations : — As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. 0. 27. Apld. Stokoe v. 
Mickley Coal Oo. (1928), 138 L. T. 666. Refd. 
Davison v. Hohnside Ac South Moor Collieries, 
Napper v, Lambton, Hetton & Joicey 
CoUieries (1929), 140 L. T. 611. 

2512a. J — Davison v. Holmside & South 

Moor Collieries, Tjtd., Napper v. Lambton, 
Hetton At Joicey Collieries, Ltd. (1929), 
140 L. T. 611 ; 46 T. L. B. 188 ; 22 B. W. 
C. C. 61, C. A. 

2512b. Riding on Journey of trams.] — A miner 
Ac his son, working on the same shift, had to 
return to the pit shaft by tho main drift along 
which journeys of trams were being hauled. 
While they were returning, the cable of a 
journey of trains broke & ran back some 
twenty yards. The son was then found to 
be pinned underneath the comer of an over- 
turned tram Ac the father was found lying 
across another derailed tram, holding the 
signal rope Ac seriously injured. The boy died 
immediately Ac the father died two days later. 
The widow claimed compensation on behalf 
of herself Ac her surviving children. The 
county ct. judge found that the workman had 
been riding on the journey of trams contrary 
to the prohibition contained in Coal Mines 
Act, 1911 (c. 60), s. 43 (2), Ac consequently 
was not acting in the course of his employ- 
ment at the time of the accident. He 
therefore made an award in favour of the 
emi>loyers. The dependants appealed : -- 
Held : there was evidence to support the 
finding & no misdirection. — Edwards v. 
Ocean Coal Vo., Ltd. (1929), 22 B. W. V. C. 
264, C. A. 

2515a. Workman entering prohibited place by 
mistake.] — series of cubicles for electrical 
works were in course of being fitted up, some of 
which had been completed Ac contained live 
electiical machinery, Ac were locked. There 
was an express order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very short-sighted, Ac was found electrocuted 
in one of the completed cubicles, he having 
unlocked the others. The county ct. judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, Ac 
was there for the puiposes of bis employers’ 
trade or business, At that the accident arose 
out of Ac in the coui*se of his employment ; — 
Held : there was evidence to support this 
inference of fact, Ac although the workman 
was acting contrary to a proliibition, the 
accident must be deemed to arise out of Ac 
in the course of the employment. — Carter v. 
BRiTieH Thomson-Houston Co., Lid. (1927), 
137 L. T. 829 ; 20 B. W. C. O. 331, C. A. 

2528. Add. Annotation : — Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 260. 
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2535 . Add. AnnoUUion : — Reid. Edwards v. G waun- 
caegorwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. 

2541. Add. Annotation: — Refd. Dixon r. Amv- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 

2547. Add. Annotations : — As to (2) Refd. Durie v. 
Anchor-Donaldson Line (1925), 19 B. W. 
C. 0. 612 ; Taylorv. Lock (1930), 99 L. J. K. B. 
246. 

2548. Add. Annotations : — Apld. Morrison v. S.S. 
Aboukir, Woods v. Same (1928), 21 B. W. 
C. C. 163. Refd. Black v. Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295. 

2552. Add. Annotation Refd. l>ixon r. Ayre- 
some S.S. Ownei-s (1930), 23 B. W. C. O. 29. i 

2552a. Drowned when using boat not provided by 
employer.] — Five sailors got leave to go on 
shore. The bo’ sun said that they were not 
bound to be back in the sliip until 6.15 a.m. 
A launch hod been provided to take tlie 
sailors on h'ave to the sliore & ba<’k again, 
the captain told the men that the last journey 
to the ship by the launch would bo made at 
8 p.m., & that if they camo back later ilinn 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy tlieir leave till later than 
8 p.m., & tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., i>ffering to pay him 2s. each, but 
the launch never came for thorn at 10 p.m., 
so they got into the first boat handy, a dinghy , 
& borrowed a scull with which they propelled 
till' dinghy from the stern. The dinghy, 
though the men were unaware of it, w’as 
rotten Ac sank, the result being that three of 
the five men were drowneii ; — Held : there ( 
was no contractual obligation on the decoiised 
men tt) return to their ship by the boat they 
used, which was not provided by the em- 
ployei-s, & as no such duty was (»n the m(*n 
to use that boat, the accident by which they 
lost their lives was not in tlie coiirse of per- 
forming some duty arising out of their con- 
tract of servic(*, or, in other words, in the 
course of their employment. — Hobf.rtson 
ApJ’ALACHEK (OwXEHS), llOVlRA V. SAME 

(1926), 136 L. T. 488; 20 B. W. C. 57, 

C. A. 

Annotatumss^-CowH. Morrison t,. feS. Aboukir, Woo.H u. 

Same (1928), 21 B. W. C. C. 1 03 ; Bluf k v. HvhjHjriaeH S.S. 

Oiviiurs (1929), 22 B. W. C. CJ. 295. 

2552b. Standing up In boat to take hold of gang- 
^vay — Boat sinking.]- -M. & W. were membera 
of the crew of a ship lying in a river about 
twenty-five feet from the whari. The ship 
provided no boat lor the purpose of going 
to or from the shore. A game of footliali 
was being played oii siuire, at which the 
ijaptain & some of the ofilcers were present 
& in which M. took port. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. Wlien M. got up to take 
hold of the gangway, the canoe filled, ie> both 


men were drowned. The county ct. judge 
held the accident was occasioned by a 
ivasonable attempt to get hold of the gang- 
way, & such attempt involved moix* than an 
ordinary risk of navigation to vhich any 
passenger would bo exposed, & was an act 
specifically connected w’ith his employment 
on the ship, Ar he made an award in favour 
of the deptmdants in both cases, on the 
giHiund that botli men had been drowned in 
an accident arising out of Ac in tlie course 
of their employment: — Held: there was 
evidence to support the finding.- -IVloRRisON 
r. AnouKiK (Owners), Woods r. Same 
(1928), 21 B. W. C. C. 163, (’. A. 

2552c. Seaman crossing barges instead of using 
boat.]— A sailor who mm on hhor<‘ on leave 
from his ship returned t«i the ship b> walking 
over barges which lay betiveiui it A. the 
quay. Ar, while doing so, fell into the water 
A was drowned. The employers hiui pro- 
vided R boat &• boatman for tlu‘ members 
of the cit*w to get from A" to the .ship, but 
most of the civw used the way ovf*r the 
barges, A tliat was nequh'seed in by tlu' 
officers : - Held : the sailor being under no 
obligation or duty to bis emi)l<»vers to return 
by this means, was ntd m the course of his 
employment m st) doing, A' therefoit* the 
accident did not arise lu the courst* of the 
employment.— Br.ArK r. nEKrKiiiDKS H.H. 
OWNER'S (1929), 22 B. W. (\ 21*5, (\ .V. 

2552d. Fall from ship's bulwark.) deieawd 

workman was a coal trimmer. On the day^ 
of the accident, h(* A the foreman of the 
trimmers had gone on resps.’ steamship 
A. to place the chute in position, so that the 
coal could bo sliot into the iiold. Having 
done that they both Ii-ft the shin. The 
foreman stepjx'd on to tlu' sliip’s bulwark 
A from there hi‘ stepped on to tin' top of the 
handrail on the (juay, a distance of about 
two feet, A tlum hopped on to the quay. 
The tlocea.sed workman followed, but in 
sti'pping off the ship’s bulwark he slipped, 
fell, Ac was killed. After the accident the 
foreman noticed for the first time that there 
was a ladd<*r provided to bridge the two-foot 
space between the sliip’s bulwark A thi* 
handrail on the quay, A it was admitted tliat 
stopping across from the ship’s bulwark to 
the quay was ncd. the right way of leaving 
the ship. The county ct. jiulg«^ mad<‘ mi 
award in favour of the employers: Ueld : 
the manner in which the deceased workman 
left th<* shi]) was no(< so far removed from 
anytiilng contemplatod by eitiher pariy as 
to preclude the ct. froiri Imlding that the 
accid<*nt arosi* out of <fc in the courst* of th<* 
employment. The case must be reimttisl 
to Uie county ct, judge to assess com- 
pensation. — 7>IX0N V. AVRKHU.ME H.H. 

Owners (1930), 99 h. S. K. H. 250; IIL 
Ij. T. 455 ; 23 B. W. C. O. 29, C. A. 

2559. Add. Annotations : — As to (3) Apld. Howiills 


PART XIV. SECT. 8, SUB-SECT. 2.— F. j 

»v. Full from skip Ijnng betw^n I 
barar dr ouakd — A canal barge, with a 
cargo of grain. wWch was to be trans- 
ferred to a ship lying alonmlde the 
quay, drew up on the river aide of this 
shin & lay alongaido it secured In that 
position by hawsers. The only 
able way the men on the ^ 
ffoinjc ashore was to cross this ship & 
then cross the gangway between it A 


the quay. In the interval l»eforo the 
diachandng of the cargo btogan, tho 
of the barge went anhoro to 
obtain refreshments, cash a cheque, it 
to use a lavatory, there Iwlng no 
lavatory on the iMtrge. On his return, 
having crossed the ship he pro- 
ceeding to get from It to (he baiw. 
theren^lng no gangway between ti» 
ship A the barge, when ho ellpped A 
fell Into the river A wa« clrowncMl. 
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Then' w'SH sonic cvidi ucc that the cjcw 
of tho bargi' could not go ashore with* 
out tho pcruijMsIon of Iho inaater of 
tho barge, but there wan no ovluenoo 
tliat tho moeter could not go ashore 
without leave from sotrio superior 
oflJrcj of hlH cniploycrH .— y/rid .* the 
accident arose out of A In the course 
of the employment. — bAWLOR v 
Oiuvi, Canal Cu., 11929J I.R. 623. 

IR 
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» G . W. By. ( 1»28), 97 h. J. K. B. 183. Consd. 
Dyson V. Vickers- Armstrong, Ltd. (1929), 142 
L. T. 340. Refd. Jardine v. Steel Co. of 
Scotland (192C), 19 B. W. C. O. 72C. 

2569. Add. Annoialion : - Refd. Gorman v. Barclay 
Curie (1925), 19 B. W. C. C. 504. 

2bl2. Add. Annolafiom : — Expld. Edwards v. 
Gwaimeacguiwen Colliery Co., James v. 
Same, Jenkins v. Same (1920), 96 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
90 L. J . K. B. 572. Refd. James v. Penderyn 
Limestone Quarries (Hirwain) (1920), 20 
B. W. C. C. 27 ; Stokoe v. Mickley Coal Co. 
(1928), 138 L. T. 500 ; Davison v. Holmside 
^ South Moor Collieries, Napper v. Lambton, 
Hetton & Joicey Collieries (1929), 140 L. T. 
611. 

2573. Add. AnnoiaUom : — Consd. Dennison v. 
Kciller (1926), 19 B. W. C. C. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. C. C. 
543 ; Davison v. Ilolmside & South Moor 
CoUiorios, Napper v. Lambton, Hetton & 
.Toicey Collieries (1929), 140 L. T. 611. Refd. 
,lames v. Penderyn Limestone Quarries 
(Hirwain) (1920), 20 B. W. C. C. 27 ; Brother- 
ton V. .Tackson (1928), 98 L. 3. K. B. 76. 

2574a. .] -Deceased was a mosaic worker em- 

ployed by applts., who had a flooring con- 
tract at K., & deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It was the duty ol deceased to 

1 ravel by train from L. to K. daily, he was 
paid by applts. for the time occupied in so 
travelling, & Ids railway ticket was also )>aid 
for by applts. Deceased, lia^ving gone to 
sleep, got out of the train wliilst it was in 
motion leaving K. & slipped on tlie platform 
as h<‘ landed, fell heavily on his hack, his 
Jiead striking the platform violently, & died 
of the injuiies leceived : Held: though 
deceased was in the course of his (‘mployment 
while trav(»lling m the train, he was com- 
mitting an illf‘gal act in getting out of the 
train while in motion, ^\as doing an art 
which did not aiise out of the employment, 
but under the above sect . it must be deemed 
to arise out of isi in the course of the employ- 
ment as having been done iu pursuance of & 
lor the purjioses of the employers’ trade or 
business, the act dune was not so contrary 
to lav as to put tlie man wholly outside ilie 
sphere of the ('mi>loyment, <V Jus vidow was 
entitled to compensation.— A ltobedi-I v. 
JouN Ellih a Hons, Ltd. (1920), 130 L. T. 

002 ; 20 B. W. (’. C. 190, C. A. 

2578. Add. Artnolaiknis : - Apld. IjVc v. British & 
Argentine Meat Vo. (192.3), Titd. (1927), 20 
B. W. C. (3. 341 ; Atoule v. Mai mite Food 
Extract Co. (1927), 20 B. W. C. C. 440. 
Refd. Pruce r. Davey (1920), 130 L. T. 601. 

2579. Add. Annofaiiorts -CoiiStt, Moulo r. Mar- 
mite Food Extract Co. (1927), 20 B. W. C. C. 
440. Refd. Goiman r. Barclav (hirle (1925), 
10 B. W. C. V. 504 ; Pruce v,* Davey (1920), 
130 L. T. 001. 

2582. Add. Annotation: — Consd. Lawrence v. 
Matthews (1924), Lid. (1928), 97 L. J. K. B. 
758. 

2583. Add. Aiijwtalion : — Refd. liawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2589a. — .] —A porter employed by furniture & 
ujiholstery makers claimed compensation for 
injury by accident arising out of an assault 


committed upon him in the course of his 
employment. Whilst engaged in loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between appet. 
& tlie van driver in consequence of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck appet. in the face, &> so injured one 
of liis eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appet.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the employment : — 
Held : the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection. — Lee v. 
Breckman (S. & I.) & Co. (1928), 138 L. T. 
010 ; 44 T. L. R. 2.35 ; 72 Sol. Jo. 154 ; 21 

B. W. C. C. 32, C. A. 

2589b. .] — Holden v. Premier Waterproof 

&; Rubber Co., Ltd. (1930), 170 L. T. Jo. 
535, C. A. 

2594a, Attendant of urinal — Assault by drunkard.] 

— A workman employed as an underground 
urinal attendant in the East End of liondon, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a water- 
closet. As a result, the workman, who 
already suffered from partial loss of sight, 
was totally blinded. The county ct. judge* 
heard no evidence as to the quantum of com- 
pensation, but decided as a iioint of law thal 
he could not hold that the accident arose out 
of the employment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. He therefore made 
an award in favour of the f*mployers. The 
workman appealed -Held : the workman, 
by the nature of his employment, was 
exposed to risks to which ordinary members 
of the public were not exposed & the 
accident arose out of the einploymcnt.- 
Smitii V. Stepney Corpn. (1029), 22 B. W. 

C. C. 461, C. A. 

2602a. .] —A ship’s fireman was found 

injured at midnight at the bottom of a roped - 
in hold, after having been helped on board 
three liours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, it being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must liave crawled through the ropes round 
the hold without ha^’ing any duty whatso- 
ever to do so, &> held the accident arose 
neither out of nor in the course of his employ- 
ment : — Held : the judge could have come 
to no other conclusion on the evidence, 6c 
(here was no misdirection. — Watson ?*. 
Aijsppo (Owners) (1927), 20 B. W. C. C. 
034, C. A. 

2604. Add. Annotation : — As to (2) Refd. I^awrence 
V. Matthews (1924), Ltd. (1928), 97 L. J. 
K. B. 758. 

2605. Add. Annotation : — Refd. Lawrence i*. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. 

2612a. Splinter In finger — Workman making pack- 
ing-cases.] — A workmaq. engaged in making 
wooden packing-cases complained to a welfare 
worker in his employers* works that he 
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thought he had a splinter in the little finger 
of his right hand» but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker t-o remove a splinter fnuu 
a finger, & this pailicular workman Inul done 
so on several occasions. The finger became 
red & swollen, & five days lat>er a do<*tor 
found a small bleb on it containing pus. The 
workman was feverish was sent to hospiUd, 
where he died of septic pneumonia ten davs 
after his complaint to the welfaiv worker. 
In his evidence the house-surgeon of the 
hospital said, “ Thci*© was no sign of a foreign 
l>ody. In my view there must have been 
some injury or crack at place of bleb, ('rack 
might be microscopical or it might bo a 
foreign body entering there. 'Piie latttu- is 
the most usual.” There was no e\idetico 
that the u t)rkrnan did any work at home which 
might cause a similar injury. On a claim 
by the dependants, the eountj et. judge 
found the following facts : («) se]>sih \\as due 
to tlie entry of a foreign body, tlie point of 
entry being indicated by the bleb, </>) <ie<-eaM*d 
had previously got s])linters in his hand, such 
as led to festering, (c) such a splinter ^\ouId 
be likely to juwluce the <‘onditi(m of 
deceased’s finger. bYom these facts he drew 
the inference that the deceased wiis iiitinitel> 
more likely to get a splinter at work than 
elsewliere, that he, therefore, died from 
an accident aiising out of in the course 
ol his einjiloyment . 'Phe employers 
appealed: HfUl : tliere v^a8 evidence to 
support the findings of fact, \ the county 
<‘t. Judge was entitled to draw fi’om those 
facts tlie inference whicli lie dhl.- llriLsi' v. 
Wai.tek’s PAI.Af Tofftce (’()., J/fD. (Itl2fi), 
22 P. W. ('. ('. 216, <’. A. 

2618a. Scratches-, Furniture remover. i A work- 
man, employed to drive a lorry At move 
fumiturc, fretpicntly rec(‘ived hcratcbes in 
tlie coui’sc of liis work, but usually took no 
notice of them. On returning fi’orii liis v\ork 
one eviuiing he showeei liis wife that his 
tinger.s were scratched, lie sulTered great 
pain under the arm diu’ing the night A: died 
within seven days of septic poisoning. He 
nad no hobby or occupation at home which 
exposed him to snatches. The county ct. 
ludge found that death wa.s due to /m injury 
arising out of the employment . 1’he 
emplovers appealed : - Held: there was evi- 
<lence i<j siqiport tlie iinding no mis- 
direetion. r . De’ath Huos, (1029), 22 

H. W. 72, ('. A. 

2619. Add. \nnolahon8 .— Apld. I^awrenee v. 

Matthews (1024). Ltd. (1028), 07 J.. J. K. B. 
758. Consd. Ijee r. Breckmnn (1028), 128 
J.. T. 010. 

2619a. .] — A commercial traveller was killed 

by a falling tree while motor-cycling ujion his 
emi)Io5^ers’ business. The fall of tJie tree 
was apparently caused by a gale of unusual 
force : — Held : as deceased was brought into 
a danger zone by reason of liis employment, 
the accident arose ” out of the employment ” 


within Workmen’s Compensation Act, 1925 
(c. 81), s. 1, & the question as to what caused 
t he f all of the t ree W'as iri'clo van t . -1 jA WREN CE 
V. Maititews (1021), 1-td., 110201 I K. B. 1 ; 
07 L. J. K. B. 758 ; 140 L. T. 25; 44 

T. L. H. 812 ; 21 B. \V. V. i\ 245, O. A. 

2627. Add. Annotaiuma : — .Is fo (1) Consd. Holden 
i\ Premier Wati'rproof A: Buhber Co. (1020), 
170 B. T. .lo. 525. Refd. l^awrt'nce r. 
.Matthews (1021), Ltd. (1028), 07 L. J. K. B. 
758; Smith r. Stepney ('orpn. (11^29), 22 
B. W. C. C. 451. Ah to (2) Refd. Lawrenei* 
r. Matthews (1021), Ltd. (1028), 07 L. J. K. B. 
7.58. 

2646. Add. A nnoial ion C0J\s6. Mu'^croft r. 

Stewarts A: LloyiLs (102S), 21 B. C. 274. 

2647. Add. An}ioiaiion : Refd. Ihir.st r. Walter’s 

Palm TolW Co. (1020), 22 B. W. 215. 

2649. Add. A nnoiaiion.^ : -Apld. St roud v. Bat h (las 
Light A: (’oke (’o. (1027), 127 L. T. ($22. 
Consd. Stokm* r. Mickley Coal (’<>. (1028), 128 
L. T. 5($($. Apld. Kdwards r. Ocean Coal (’o. 
(1020), 22 B. \V. C. C. 251. 

2652. Add. Annoiotion: Refd. Stroud r. Bath 
(las Light A: (’oke ('o. (1027), 127 L. ’P. (522. 

2653a. - .] A workman in charge of a 

coke-conve> or was found entangled in tin* 
ma{*hiner\ , A,, died shortly alter being re- 
l«*ase<l. Thrr<* w.is no explanation of how he 
met with tlie accident, Init when last seen 
shortly hefoie lie was aiding in tlie course of 
Jiis dut>. ’Pile county tt. judge drew' the 
inter<*nci* frcuii the facts before him that tlie 
Workman was acting ii» the course of his 
employment: Ilrld : the county ct. judge 
was entitled to draw the inference li(‘ did, A 
there w’as no misdirection. SruotTii v. Bath 
(Uh f.KJliT A: Coke Co. (1027), 127 L. T. 
(522 ; 20 B. W. C. C. 10($. C. A. 

Annotation Consd. MuKOofI t*. MonarJs & hlo^ <I h ( 1 1128). 

21 0. \V. C. 271. 

2656. Add. Anvotohons : Ah to (1) Consd. .loncH 
r. (’ory (102(5), 20 B. W. C. ('. 251 ; Muscroft 
r StewaHs A Lloyds (1028), 21 H. W. C. i\ 
271. 

2658. Add. Aniwtafiou ; Apld. ICd wards r. Ocean 
('oal Co. (1020), 22 B. W. ('. ( . 2.54. 

2660. Add. Annotaiio?i : Refd. Oill v. Perrott 
(1028), 21 B. W. C. C. 0. 

2665. Add. AvyiofationH : Consd. Haehurii v. IjocIi- 
g<*lly Jtoii A Coal Co. (It52($), 20 B. W. <5. <’. 
(5.27. Refd. Ferguson v. Shotts Iron Co. 
(1027), 20 B. W. C. C. 711. 

2666. Add. Annotations: — Consd. (5ole v. L. A 
A N. K. By. (1028), 21 B. W. ('. C. 87. 
Refd, Fcrgn.son v. Shotts Iron (k). (1027), 20 
B. W. (’. (’. 741. 

2668a. Dispenser -Scratch.] Appei. was 

employed by tw'o iloctora in partnersldp as 
a disiienser, her duties being to fill medicine 
]K>ttlcH A clean instruments. On Nov. 0, 
102(5, at J0..20 a.m., W'liilst si) ernjdoyed, she 
iKiticed that her right thumb was bleeding, 
hut was not sin-e Iiow the scratch whicli 
caused the bleeding hail occurred, A she liad 
not h‘ll pain. She inferred that she must 


PART XIV. SECT. 6. SUB-SECT. 4.— A. 

2642 viii. .1 — Hbther- 

INGTON tJ. Dubux Ac Blessinotow 
Steam Tramway Co., 11927] Ir. IZ , 
20 B. W. C. C. 852.— IR. 


PART XIV. SECT. 6, SUB-SECT. 4.- 
B. (s). 

2662 ii. Workman' H flnofr 

cruHtifd hy mangier— Pain ifrangfutlu 
attnbuied by toorlanan to prick from 
thorn.] — Brioaon v. Perth Diocb 
SAN Trustees (1926). W. A. L. U. 
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B. (d). 

•w. C'laim imsu cpsutfid — Origin oj 
infi ction vncjcj/latnetl.] — OAKES c. Hoc- 
iavay , (1027] N. Z. L. lU 263. -N.Z. 
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liave knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cf)rk box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 
continued at work until 11.30, when she 
went to one of the partners, who dressed the 
wound. On Nov. 16 she felt too imwell to 
go to work, & subsequently was in the 
infirmary until Jan. 18, 1927, suffering from 
septic poisoning: — Held: (1) there were 
sullficicmt facts proved before the county ct. 
judge to enable him to draw an inference one 
^ay or the other, so that there was no 
necessity for surmise, conjecture, or guess ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary. — 
Gill v. Perrott (1928), 21 B. W. O. C. 9, 
C. A. 

2668b. Workman moving gutters with sharp 

edges.] — On May 16 a workman was 
employed as a labourer in moving semi- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
m his right shoulder. On the following day 
ho told a follow- workman that he was 
“ feeling his shoulder,” but he continued at 
work until May 21. A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 25 from septicsomia. 
The widow spoke to the employers’ time- 
keeper of tlie death & gave formal notice on 
June 11. Tlie county ct. Judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice : — Held : there was evidence to 
support the findings, & no misdirection. — 
Fletcher v. Sinclair Iron Co., Ltd. (1928), 
21 B. W. C. C. 62, 0. A. 

2681. Add. Annotation : — ^Refd. Stroud v. Bath 
Gas Light & Ooko Co. (1927), 137 L. T. 623. 

2690a. Chronic glaucoma.]— A stoker, 

who was already blind in his left eye, com- 
plained that he had become completely blind. 
He alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident ho made no complaint of anything 
having entered his right eye. A doctor, who 
€>xamined him, diagnosed the case as one of 
chronic glaucoma. The county ct. judge 


found that the workman was at all material 
times suffering from chronic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of bis employment : — 
Held: there was evidence to support the 
finding, & no misdirection. — ^Wabsawa v. 
Watsness (Owners) (1921), 21 B. W. C. 0. 
85, C. A. 

2690b. Cataract.] — A foreman elec- 

trician had since the age of seven worn 
spectacles in order to save a permanent 
squint. On Apr. 16, 1926, an ignition tube 
burst, & some particles of dust & carbon 
struck his right eye. The right side of the 
face was blackened, but after his eye had been 
bathed & particles of carbon washed out, 
he continued at work until Jan. 1928, 
although from time to time the right eye 
became inilamed. In Feb. 1928, cataract 
was dia^osed, & in Oct. 1928, the right eye 
was excised. After the operation the work- 
man resumed his work with the same em- 
ployer & earned the same wages. On an 
application for compensation the county ct. 
judge said ho was not satisfied that the 
workman had made out a primd facie case of 
incapacity due to the accident in 1926 & 
did not call on the employers, but dismissed 
the application with costs. The workman 
appealed on the groimd that the award was 
against the weight of evidence ; — Held : the 
evidence justified the county ct. judge in 
finding that the incapacity was not due to 
the accident. — Jones v, Pettifer (A. & E.), 
iTTD. (1929), 22 B. W. C. O. 405, C. A. 

2691. Add. Annotations : — As to (1) Consd. Johnson 
V. Warren (F.) & Co. (1928), 21 B. W. 0. C. 
411. Expld. (^hiirch v. Dugdale A Adams, 
LM. (1929), 22 B. W. C. V. 441. 

2693. Add. Annotations : — Apld. Stroud v. Bath 
Gas Light & Coke Co. (1027), 137 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. Apld. Edwards v. Ocean Co^ Co. 
(1929), 22 B. W. C. 0. 254. 

2697, Add. Annotation ;--Mentd. .Tones v. Great 
Western By. C^o. (1930), 47 T. L. B. 39. 

2706. Add. Annotations : — Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Refd. Gill v. Perrott (1928), 21 

B. W. C. 0. 9. 


PART XIV. SECT. 5, SUB-SECT. 4.— 
B. (h). 

2696 il. — — .]-A railway 

g:uard, while In the oourso of his oni- 
pioymont, had oocasioii to travel to 
his work as a passonpror In an otherwise 
nnocciiplefi railway <*ompHrtment. At 
the end of the joiu’noy the comparl- 
ment in wblcli ho had boon trav oiling: 
w’as fomid to be empty. Both of Its 
doors were closed, hut tho window of 
the left-hand door was open. Ho was 
afterwards dlscovorod lying luiooii* 
sclous In a tunnel some distance back, 
on tbe left-hand side of tho lino. In a 
claim for compensation at tho Instanco 
of his widow, the arbitrator found that 
it was possible to fall from the ^viudow 
of a train by pur© accident. Ho drew 
the Inference that tho guard, while 
ronductiug himself aa an ordinary 
T>as8ongor, met his death by falling 
accldon tally through the open window ; 
ii. he accordingly awarded compeusa- 
tlon —Jlelti : It could not reasonably 
bo Inferred that the accident to tho 
deoeased guard arose “ out of ** his 
©mploymout. Simpson v. London, 


Midland & Scottibh Hy. Ck>., 11930] 
S. 0. 16G.~SCOT. 

PART XIV. SECT. 5. SUB-SECT. 4.- 

B. (i). 

b 1. Workman leaving work to 

relieve nature .] — Tho premises of a coal 
Importor adloined tho Grand Canal 
Books. Although a oonsldorable 
number of men were employed on 
these premises, no lavatory accommo- 
dation was provided, & it was 
customary for the employees to go 
across a paling on to a track about 
throe feet wloo Mhloh petssed along 
the edge of the docks « to relieve 
nature either on the track, which wae 
on the employer’s premises, or at some 
little distance outside the premises at 
steps which led down to the water’s 
ed^. The dlunor hour for the men 
was from 1 to 2 o'clock. One of the 
workmen was told by the foreman to 
return to work one <iay before 2 o'clock 
to do certain work, & he returned as 
ordered. But when he returned he 
found that the work, which it was 
intended he should do, was not r 
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quirod to bo done. As it was then 
only a short time before the ordinary 
hour for resuming work, he remained 
on the employer’s premises in a shed 
in the company of some of his fellow- 
workmen. He subsequently' went out 
of tho hut, making use of a slang 
expression used by the men when 
retiring to relieve nature. He wae 
never seen alive again. Several hours 
later bis body was found floating in 
the Canal Basin. The cause of death 
was, admittedly, drowning : — Held : 
there was evidence from which tho 
jud^^ coqld infer that when tho work- 
man left the hut he bad gone for the 
purpose of reliovliig nature ; there 
was also ovldenoe that the death of the 
■n urkman was caused by an accident ; 
& that accident arose out of A in the 
course of tbe employment. — T baobt 
V. Kklly, 11929] I. H. 634,— IR. 


PART XIV. SECT. 5, 8UB-SE0T. 4.— 
B. (J). 

0 1. .1 — FEBOtTBON V. SHOTTB 

Iron Oo.. Ltd., [19271 S. C. 321: 20 
B. W. C. C. 741L.-H8COT. 
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voi. xxxnr.— 


2710.^dd. Annoiati4)n Muscroft v. 

Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 

2710^ .] — A miner, who was known to 

bo suffering from valvular disease of the 
heart, returned f o work against his doctor’s 
ftdvice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive As well at 3 o’clock. 
At 4 o’clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand* llo was alone* at the time of his 
death, Ac there was no cMdence of what the 
man was actually doing ; — Held .• there was 
no evidence that the man’s death wfts caused 
by any strain at work. A: no evidence that 
death resulted from any injur>' by accident 
arising out of the employment. — Mitsoroft 
V. Stewarts & Lloyds, Ltd. (1928), 140 
L. T. 64 ; 21 B. W. C. C. 274, U. A. 

2713. Add. Annotation : — Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

2714. Arid. Annotation : — Consd. Flanagan v. 
Ackers Whitley (1920), 19 B. W. C. C. 399. 

2734a. .] — A miner was about to iiiberi 

a fuse in a detonator in the course of his 
duties when the detonator exploded A: injui-ed 
him. The sheriff -substitute held that the 
cause of the explosion was not proved At, 
the workman having dischtu*ged any onus 
laid on him by proving that the <‘xplo8ion 
caused the injury, foxiiid that, the accident 
arose out of the emplojTncnt At made an 
award in his favour. Tlie employers 
appealed. The First Hivisifm of th«‘ Ot. of 
Scbsion by a majority afTirmod fhc award. 
The employers appealed to the Uoiise of 
Lords “jf/eVd .* it followed from the facts 
of the ease that th<* accident #u*ost* out of At 
in the course of the employment. — J ^(X^lit.EDi.Y 
Iron A: Coal Co., Ltd. v. Lindoues (1929), 
22 B. W. a (\ 376, J(. J.. 

2735a. Seaman stooping in course of duty - 

Burst blood-vessel.] -The cliief oflflccr of a 
^essel, fifty-eight jears old, while on duty 
on the bridge, sUioped to get some string out 
of a cupboard in the course of his <luty At , 
* then stated to the captain that he felt queer, 
sat do>vn, At later lell uuioiibcious on the, 
bridge. He recovered conKciousness in five 
minutes, but die<l about eight hours after- 
wards. ''J''here w’as no inquest or post 
mortem. At the liearing of a claim by the 


wddow the doctors on both sides agreed that 
he died very probably f 1*0111 cerebral 
hrt»mori*hage. His owm doclor, who had 
attended him for tvrenty-llve years, said 
ho was a hi^aJthy man, there was no 
evidence of anything wrong with his heart. 
The county ct. jutlge found that the cause of 
death w'as the breaking of some blood- 
vessel duo to the stooping which caused the 
tall which subsequently led to the death, 
but held that ho would not be justified in 
making an aw*anl for the dependant. The 
dependant, appealed ; Held : on the finding 
that death was due to the stooping, it fol- 
lowed that dt'ath resulted from injury by 
accident arising out of the employment. - 
UouE V. Beneual Steam Namoation Co. 
(1929), 22 B. W. 0. V. 109, V. A. 

2742. Add. AnnnfaiUm : -Refd. Smith r. Wemyss 
Boal Co. (1927), 21 B. W. C. (’. ISd. 

1 2747. Add. An7iotation : — Refd. W’ood r. Barscubo 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2751. Add. Annotation: — Mentd. Wood v. Bars- 
cube Colliery Co. (1927), 20 B. W. <\ C. 837. 

2757. Add. Annotation: — Retd. Wood v. Bnrscube 
Colliery Co. (1027), 20 B. W. C. C. 837. 

2759. Add. Annotation : -As to (2) Refd. Bilmour 
i\ Garrallan Coal Co. (192(^), 19 B. W. (b (b 
083. 

2766. Add. Ayuiotalion : -A a to (2) Consd. Young r. 
Keeblc (1928), 21 B. W. C. C. 2JB. 

2768. Add. Annotation :• -Apld. Thorpe v. Satller, 
Sadler v. Thori)e (1927), 20 B. W. C. C. IMS. 

2768a. .] -X workman was struck on tin* 

elbow whih* passing tlirough n swing dfun*. 
He suffcrcfl great pain A: ha<i t(» s<*o a doctor. 
At tiie eml of a w’(*ck symptoiiiH of osteo- 
myelitis showed themselv'es. The arm 
gradually grew w(»rBe A^; was finally amput ated. 
The county ct. judge held the incapacity 
was due to the accident : — Held : there was 
evidence to support tlu* fimling, At no mis- 
direction.— ViNCK 0 . AliEl, & Imray (1928), 
21 B. W. C. C. 151, C. A. 

2783. Add. Annotation : Apld. Bilmour 1 ’. Gar- 
! rallan Coal Co. (1920), 10 B. W. 0. C. 083. 

2787. Add. /Innofationw ; ---Consd, Lcwi.s n. Guest, 
Keen At NcttlefoUls, Watkins v. Samt*, 
Tucker v. Same, Ingram v. Craw shay (1927), 
96 L. J. K. B. 664; Biirh Bros., Ltd. c. 
Brown, 119301 2 K. B. 255. 

2790. Add. Annotations: Consd. Evans v. Gilbie 


PART XIV. SECT. 5, SUB-SECT. 4.- 
B. (k). 

d i. .] — Pill., who woto operated 

on for hernia some years nroviouHlj, 
snlTert'd a recurrence of the tom hie 
while at his work TUM : althoujjli. 
if there i« an unexpected personal 
injury arising; from home phytiiolc«u»l 
eouditiun set up in the course of the 
work, that may be ilescribM im an 
accident even when there Is not him? 
unusual or partu'ular which it up, 
yet the onus on pitf. in the present 
case of establishing that his condition 
was the result of a re<*ent hernia hod 
not bt*en dischanred.— Aylino r. 
W’ku.Ington CoKI•^., {ISSO] N. Zi. L. J{. 
337. -N.Z. 


PART XIV. SECT. 5, SUB-SECT. 4. 

B. (m). 

h I. No tmdfnee how aecideni 

occurred — Deceaced killed by railway 
wagons at place oj voork.) — Deceased, 
who was employed by deft. co. to 
sweep up the coal dropping on the 


I whaK alongside ono of its ships which 
j HUH disrhurgtng, was dlM’uvered sonn; 
! slKirt. distance away from the scene of 
Ids work jamm*Hi between two railway 
I yyagons &; fatally injured, it being lin 
' possible to say how he got into the 
]>ositiou in which ho was found ' * 
field : there being ovldenw ( hat 
I deeeased was seen at his work uhorti) 
before the accident, a presumjdlon 
j arose tliat he continued in the course 
i of his employment. — Aik'HIBau* v. 

, Vsios Stkamship Co. <»k New 
Zealavd, [10301 S. Z. I., li. 179.-- 
' N.Z. 


PART xnr. SECT. 6. SUB-SECT. 5. -A. 

2740 III- Onus of proof on vv/rkrrum. J — 
WllAON V. W. WiNM 6c Co., Ltp. 
(1928), 28 S. R. N. 8. W. 470; 45 
N. a. W. W. N. 145.— AUS. 


j PART XIV. SECT. 8. SUB-SECT. 6.— 

1 B. (b). 

i sx. Workman on railvfay track. V— 
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Contriljutory negllgenec on the pari 
of the oinployec does not cxonorule 
the eiTiployei frf»rn iiuldlltV’ to 
penHUto tint employee If tlie aooid* nt 
could have b« cu avoided bj deft bv 
, the exorcise of ordinaiy <«ro A 
I dlligencK*. Where, therefore, ifm ilnd- 
Ing of the oornr. was that the vvoi kniaii 
I was passing along a lailwny friuk 
contiuiy t<> the nileH fmined by «lef<. 

I r-o., & was nin f*ver by un eiignif which 
wus going foHler than the [McFe/ihod 
I HiKHsi : lidd : th<} juuddeiit wuh not 
1 dlrwtly attrlbntutih to the wilful 
[ dJsobedlen«x> of (he w'fnkman wKlilu 
Workmen's Comp*nsa(lou A<*t, 1923. 

Vj (11).- I KMft.y DiVSi V. Taia 


.. 3 (I> lb) . 
litoN <*0.(1 928 j.r. L 


U. Si'at.'Jl. IND. 


. PART XIV. SECT. 8, SUB-SECT. 1. 

, »v. PoHtrdtUUy of future, injury— 

; Tihttfur ujurt may ronMider.} — Samsos 
r WibUAM Haihu Sc Oo., [1929] H ' 
j (f;t. of ,Scsh.) 21. SCOT. 
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(1926), 96 L. J. K. B. 117; WagstafE v. 
Gutta Percha Co. (1927), 20 B. W. 0. O. 430 ; 
Williams v. Trodogar Iron & Coal Co. (1927), 
96 1 j. J. H. B. 722 ; Stevens v, Birmingham 
Corpn. (1929), 22 B. W. C. C. 311 ; Wilsons 
& Clyde Coal Co. v. Burrows (1929), 141 
Li, T. 694. Distd. Birch Bros., Ltd. v. Brown, 
[19301 2 K. B. 2.65. Refd. Wilsons Sa Clyde 
(V)al Co. r. Burrows (1929), 22 B. W. C. V. 
430. 

2793. Add. Amtoialions : — Distd. Bircli Bros., Jjtd. 
r. Brown, [19301 2 K. B. 255. Refd. Stevens 
V. Birmingliam Corpn. (1929), 22 B. W. C. C. 
311. 

2795. Add. Annotaiion : — Refd. Gilmour v. Gar- 
raUan Coal Co. (1926), 19 B. W. C. C. 083. 

2799. Add. Annotation : — Consd. Werrin v. United 
National Collieries (1926), 20 B. W. C. C. 166. 

2803. Add. Annotatioyis : — Consd. Lewis v. Quest, 
Keen & Nottlefolds, Watkins v. Same, Tucker 
V. Same, Ingi'am v. Crawshay (1927), 96 
L. J. K. B. 664. Distd. Buddy v. L. M. & 
S. By. (1929), 22 B. W. C. C. 138. Consd. 
Bh’eh Bros. v. Brown, [1930] 2 K- B. 225. 
Refd. Williams v. Cwmaman Coal Co. (1927), 
20 B. W. C. C. 476 ; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. C. 416; White r. 
London & North-Eastern By. Co. (1929), 22 

B. W. C. C. 613. 

2811. Add. Annotation : — Refd. Pyfe v. Fife Coal 
Co. (1920), 20 B. W. C. 0. 548. 

2811a. .] — Where an award was made 

tej'ininating weekly payments, on the grounds 
that retusai to undergo certain treatment was 
unreasonable, Ac that the omift lay on the 
workman to prove that the proposed opera- 
tion would not have cured liim Ac that ho was 
i casonahle in refusing the operation : — Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone tlie treatment. — India Bxjbbkr, 
Gutta I’eucua Ac Telegraph Works Co., 
Ltd. V. Chapman (1926), 20 B, W. (5. C. 134, 

C. A. 

2815. Add. Annoiaiwn : — ^Refd. Cauldon Potteries 
V. Johnson (1926), 20 B. W. O. C. 42. 

2822a. Whether refusal unreasonable.] — The 

<luestion whether the refusal of a worlonan 
to undergo treatment is reasonable or un- 
reasonable, is one of fact. — Pvpe v. Fife 
COAL Co., Ltd. (1927), 138 L. T. 65; 20 
B. W. C. O. 548, H. L. 

2823a. .]“ 'A workman strained the 

muscles of his back in the course of his 
employment Ac received compensation for 
five months, lie also suilered from septic 
leoth. Acting on their doctor’s certificate 
liis employers stopped compensation & the 
workman * filed a request for arbn. The 
employers answered that, if the workman was 
.still incapacitated, the incapacity was due 
I/O natural causes. The workman's doctor 
hod advised him to have his teeth out, as 
their condition retarded liis recovery, but 
he had refused to have this done, & at the 
liearing the county ct. judge was advised by 
the medical assessor that the condition of the 
teeth had pci-petuated the injury. The county 
ct. judge found that the worknmn had acted 
unreasonably in not having his teeth removed, 
as by that 'means he would probably have 
recovered by the time that the employers 


had stopped compensation. He found that 
appet. had failed to prove that his con- 
tinued incapacity was due solely to the 
accident.” Ho made an award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of a penny a week, Ac the employers 
cross-appealed on the question of costs : — 
Held : the county ct. judge was justified in 
awarding only a penny a week, because he 
found that he could not otherwise assess the 
quantum of incapacity due to the accident 
so long as the effect of the septic teeth 
remained, also the award as to costs could not 
be disturbed because he had found that 
thel'e was some incapacity due to the accident. 
— Ruddy v. London, Midland Ac Scottish 
By. (1929), 22 B. W. (J. 0. 138. O. A. 

Annotaiion .—FoUA. Watts, Watts & Co. v. Hole (1930), 23 

H. W. C. C. 119. 

2831. Add. Annotations :~~COTis(i. Church v. Dugdale 
& Adams, Ltd. (1929), 22 B. W. C. C. 444 ; 
Dixon V. Sutton Heath Ac Lea Gi’een Colliery, 
Ltd. (1929), 22 B. W. C.^C. 521. Refd. John- 
son V. Warren (F.) Ac Co. (1928), 21 B. W. C. C. 
411. 

2881a. .] — ^A miner received on injury to the 

spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken to his home 
Ac suffered great pain. He committed suicide 
by cutting his femoral artery, Ac left a letter 
addressed to liis wife explaining his act. 
The county ct. judge lield the man was not 
insane when he committed suicide, Ac death 
had not resulted from the injury ; — Held : it 
was a question of fact, as to wliich there was 
evidence to support the finding, Ac there was 
no misdirection. — B e van v. Lah casters 
Steam Coal Collieries (1927), 20 B. W. 
C. C. 241, 0. A. 

Annotaiion : — Consd. C'burch v. Duj?dale & Adaiufl, Ltd. 

(1929), 22 H. W. C. 444. 

2833. Add. Annotations: — As to (2) Refd. Bevanv. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. Generally^ Consd. .Johnson 
V. Warren (F.) Ac Co. (1928), 21 B. W. C. C. 
411 ; Church v. Dugdale & Adams, Ltd. 
(1929), 22 B. W. C. C. 444 ; Dixon v. Sutton 
Heath Ac Lea Green Colliery, Ltd. (1929), 22 
B. W. r. C. 521. 


2836. Add. Annotation Rofd. .Johnson v. WaiTcn 
(F.) Ac Co. (1928), 21 B. W. C. C. 411. 

2836a. .] — A workman while leading a horse 

was badly injured by the animal falling on 
him. Ho did no work for two yeai-s, Ac then 
committed suicide. He had received medical 
attention throughout tlie two years. On 
a claim made by the widow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
iV that death did not result from the injury, 
& made an award in favour of the employers. 
The widow appealed : — Held : there was 
evidence to support the finding of fact & no 
misdirection.- -Johnson v. Warren (F.) & Co. 
(1928), 21 B. W. C. C. 411, C. A. 


Anmitaiiona :--'ReU. Chiirt-h i-. Dugrdalc A. Adai^, Ltd. 
(1029), 22 B. W. C. C. 4J4 ; DLvon r. Sutton Ueath & 
Loa Groen Uolllei’y, Ltd. (1029), 22 B. W. C. C. 521. 


2886b. -.] — A baker suffered from dermatitis, 

which was pronounced incurable. He 
became depressed &, it was said, bad de- 
lusions, one of which was that, by receiving 
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weekly compensation, he was robbing bis 
empl(^ere. Six months after being coHiticd 
as sunermg from dermatitis, he committed 
suicide. On a claim for compensation by his 
widow, as dependant, the county ct. judge 
made an award in favour of the employers 
on the ground that death was not duo to 
causes directly attributable to the accident : 
— Held : the award of th(‘ county ct. judge 
amounted to a lindiiig of fact that there was 
no insanity. The linding was support<‘d by 
the evidence, there was no misdirection. — 
Church v. Ouqdaxk & Adams, I^td. (1029). 
22 B. W. C. C. 411, C. A. 

2839. Add, Annotation : — Consd. T^wis r. Guest, 

Keen & Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v. Crawshay (1927), 
9() L. J. K. B. 664. 

2840. Add. Annotation .-—Refd. I^ewis v. Guest, 

Keen <fc Nettlefolds, Watkins v. Same, 

Tucker v. Same, Ingram v, Crawshay (1927), 
96 L. J. K. B. 661. 

2849a. — Error in entry - Verbal notice 

correctly given.] — I’he workman, a miner, 
met with an accident arising out of A: in the 
course of his employment with applts. He 
went into his employers’ ambulance rot)m 6i 
received treatment. An entry w'as made in 
the accident book describing his injury as aii 
injury to the left knee. The injury was in 
fact to the right knee, Ac the wormian subse- 
quently developed tubercular trouble in his 
right knee. In answt'r to a claun for com- 
pensation, the employers relied on the entry 
in the accident book Ac said that they had • 
had no notice of the injury to the right knee, j 
in aecordance with Workmen’s (/ompensatiou 
\ct, 1925 (c. 84), s. 14. The* county ct. 
judge found on the evidence that the work- ' 
man’s right knee was in fact injured by tli(‘ 
accident & that the enti’y in the accider)t i 
bor^k was an error. He also held that the j 
i'utry in the tw:cident ))ook referred to the j 
accid<‘nt Ac that notiee of the accident was 
gi\en orally by the workman in the j 
ambulance room, Ac that that notice com- 
plied with sect. 14 (2) ; tliat the incorreef I 
entry was uo bai' to the claim for com- 
pensation, Ac that tlu* employei-H were not , 
prejudiced, Ac ho made an award in favour < 
of tlie workman ; —Held : tlie employers 
were not prejudiced by the incorrecC entr> , 
in the accident book, as notice of the accident , 
had been properly given to them in com- 
pliance with sect. 14. 'Jlierefore the award 
of the ctmnty ct. judge must be aflirmed. 
Grouch v Applkhy Iko.v (’u., I/i’u. (1936), 
143 L. T. 264 ; 23 B. W. C. C. 69, C. A. < 

2849b. Contents— All injuries need not be speclfled.] | 
—The mere fact that notice has to be given ' 
do<-s not imply that all injuries must be . 
specified. I 

A workman gave notice of an accident, | 
in which he complained of injury to his ribs, | 
Ac liis employers y)aid him compensation. • 
He returned to work after two months. He . 
then began to suffer wdth his hip, Ac eventually 
had to cease work on that account. His 
fmpk)yei'S resisted a second chtim for com- ] 
pensation, on th<; ground tluit no injury to the ' 
liip was specified in tlie notice (>f lltu accident. 1 


The county ct. judge found that the injury 
to the hip %vas due to the original accident, 
that the employers had not been prejudiced 
by any failure to mention the liip in the notice 
of accident, as they hail paid compensation 
1 o the workman aft er an examination by their 
own doctor -Held : there was evidence to 
support the findings, Ar- no misdii*eoiion. — 
Wiles v. Elleuwan’s Wiijson Iane (1928). 
21 B. W. (\ C. 194, i\ A. 

2856a. — - —A workman cut lus 

finger slightly, lb' continued at work for 
about a month, wlven Ida thumb became 
sw^ollen he hfid to go to tin' infirmary, 
wdiore a week later he dit'd of blood-poisoning. 
Notice of the accident was not given to tlie 
employers until a month after the workman’s 
death. The county ct. judge' found that 
notice of the accident had not been give'ii as 
soon, as practicable, that the* enqiloyers 
were prejudiced by tlie want of notice: 
Held : it w'as a question of fact, as to which 
there was e\idence to siqiport tlu' fiiuling. 
Evans v. Simpson (James) A: Son (1926), 19 
B. W. C. G. 407, G. A. 

2856b. .] On Jan. 31, 1927, a 

workman sulTeri'd an accideut to his right, 
thumb. He h'ft w'ork as a re.siilt of the 
iweident, A: a wH'ek late'r, on Eeb. 7, notice? 
of the accielent. was given, to the enqiloyers 
on his b(*lialf. The* <*ounty e*t. jueige* found 
that tlie iieitice WMis not give*u as soon as 
practicable after the accieie'nt, hut he also 
found that the employers were* not pre- 
judiced in their d(*fe*n<’e by such want of 
notice : - Held : tlie'ri* was evide*ne*o to sup- 
port the findings, A: no misdin'clion. IlfNKH 
r. UisroK (James) Ar Sons (1927), 96 1^. J. 
K. B. 1068 ; 20 B. W. G. G. 558. G. A. 

2885a. '.j (iiLi. r. I'JOKKOTT, No. 266ha, 

ante. 

2890a. - .] Wh(‘n notice of an ucciele*nt 

lias not hoein giv«*n as soon as practicable 
afte*r the accident, it is a epK'stion of fact fur 
the county (‘t. judge whetlier tlu* employer 
is or is not prcjudici'd in ids d(>fence by the 
want of sucli notice*, A: if the're* was evidence 
upon whieh tlu* judge* could Be) decide, 
the ct. will not interfere'. Derky v. Great 
We-sfern By. ('o. (1926), 19 B. W. (’. C. 
405, G. A. 

2800b. - .] Evans v. Simi'hon (James) 

iiL SeiN, No. 2H.56a, ante, 

2890c. .1 Hinkk V. Hiscok (James) Aj 

Hons, No. 2856b, ante. 

2890d. - — FLETe iiER v. Sinclair liieiN 

Ce»., l/riJ., Ne). 2668h, unfe. 

2917. Add. Annotation : Ah to (J ) Consd. Ifiper 
a. He’ath Bros. (1929), 22 B. W. 7.3. 

2921. Add. AnnolalionH : Refd. lJie*witt v, 
Britannic Assce. (1927), 137 I.. T. 511; 
Soyer v. Johnson, Matthe*y (L927), 96 Ij. J. 
K. B. 1011. 

2925. Add. Annotation -Refd. Bi'own r. Avelirig 
A: Porter (1929), 22 B. W. (L G. 165. 

2925a. ■ - Erroneous entry In accident book as 

to limb injured Verbal notice correctly given. { 
Grolm’H a. \l'J*l.i:itY JliOS Go., l^TD., No. 
2M9a, ante. 
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28&0 ii. .]— An accideai 


occurred on Jan. 10;— J/eW; a noiJee i r. Kahiiinatu Giumaji (1987)* I. L. R. 

g ven on Jan. 39 was buIHcsient. — j .»y Roiu. 46. — IND, 
liiUT Indian Pkninsulau Ut. Co. i 
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2930. Add. Annotations : — Consd. Drewitt v. 
Britannic Assce. (1927), 137 L. T. 611; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. Apld. Brown v. Aveling & 
Porter (1929), 22 B. W. O. O. 166. Consd. 
Halsey v. Erith Oil Works (1930), 23 
B. W. C. C. 1 ; Sharrod Wai’wickshire Coal 
Vo. (J929), 22 B. W. 0. C. 699. Refd. Skotts 
Iron Co. V. Fordyce, [1930] A. C. 603. 

3939. Add. Annotation: — Consd. Sharrod v. War- 
wickshire Coal Co. (1920), 22 B. W. C. C. 699. 

2941a. ,] — In Jan. 1925, a miner was 

stmck in his right eye by a piece of coal. 
He never went ofl work, but from the first 
suffered pain in the eye which increased. A 
year after the accident a white p«atcli 
appeared on the eye. In Apr. 1028, he was 
run over by an omnibus & prevented by that 
accident from working. He then, began tt> 
go blind in the right eye. In Sept. 1928, he 
first gave notice to his employ<irs of the 
accident to his eye in 1926, & subsequently 
claimed tjompensation. At the healing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1926. The 
county ct. judge said in Ids aw'ard, that he 
was satisfied that the blindness was caus<»d 
by the blow received in 1926, but that the 
workmau never tfiought tliat the injuiy was 
in any way serious. He therefore held that, 
in those circumstances, there was reasonable 
cause for giving no notice of the accident 
until Sept. 1928. The employers appealed: 
— Held : there was misdirection ; on the 
evid(‘ncc the injmy was serious to the man’s 
knowledge from the first, & the workman 
had shown no reasonable cause for failing 
to give notice of the accident at the time it 
occurred.™ SHAKUOD v. Wawwickahiiue Voai. 
Co., Ltd. (1929), 22 B. W. C. C. 699, C. A. I 

2947. Add. Annotation : - Consd. ShaiTod v. War- \ 
wickshire Coal Co. (1929), 22 B. W. C. C. .599. 

2949a. — .] -Wiles v. Ellekman’s W'il- 

soN Line, No. 2819b, ante. 

2954. Add. Annotation : to (3) Apld. Dobson 

Hteam Fishing Vo. v. Lewis (1929), 22 B. W. 
V. V. 419. 

2956. Add. Annotations : — Consd. Telephone Manu- 
faciuring Co. v. Abel (1928), 21 B. W. C. C. 
289. Apld. Dob.son Steam Fishing v. 
Lewis (1929), 22 13. W. C. C. 419. 

2958. Add. Annotation: — As to (2) Consd. Tele- 
phone Manufacturing (/O. v. Abel (1028), 21 
B. W. C. 0. 289. 

2968a. .] — ^An injui’od workman w'as 

treated in lK>Bpital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
then requested by her employers to submit 
to an examination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that ho would be a necessary 
witness on her behalf in any arbn. pi-o- 
coedings. The employera applied for sus- 
pension of weekly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the 1 


ground that the reason given for the refusal 
was itself imreasonable : — Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant. — Telephone 
Manufacturing Co., Ltd. v. Abel (1928), 
21 B. W. 0. C. 289, C. A. ; subsequent pro- 
ceedings (1929), 22 B. W. C. C. 84, C. A. 

2968b. Reasonableness of refusal.] — An 

injured workman was treated in hospital 
by a consultant of the hospital, fthe returned 
to work, but ceased woik again owing to the 
injury. She was then requested by her 
employers under Workmen’s ( ’oinpensation 
Act, 1926 (c. 84), s. 18, to submit to an 
examination by the same consultant acting 
as their medical adviser. She refused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an ajipln. by the employers under sect. 18 
to suspend the weekly x>ayments, tlie county 
ct. judge held that her refusal was um'eason- 
ablo granted the appln. On appeal the 
case was i-emitted for further inquiiy to 
ascertain (a) whether tliis consultant was the 
exclusive adviser of the workman, (6) whether 
the w^'orkman’s case, if it went to arbn., 
would bo hnperiUed in any way by reference 
to this parti culai* consultant, & (c) whether 
the employers’ i^equest that the workman 
.should be examined by Has consultant was 
reasonable. The county ct. judge found in 
favour of the employers on all points. The 
wwkman ap]>caIo<l : Held : on the evidence 
the workman w'as veasonablo in refusing t<3 
submit lo examination by this consultant 
at the instance of the employer, the county 
ct. judge’s findings could not be supporied. — 
Telephone DIanijfactitring Co., Ltd. v. 
Abel (No. 2) (1929), 22 B. W. C. V. 84, C. A. 

2970a. Voluntary payments under agreement — 
Employer’s right to examination.] — Where a 
workman & employers come to an agreement 
whereby voluntary payments are in future 
to be made to the workman, in lieu of pay- 
ments under an order of the ct., the em- 
ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18 . — Dobson Steam Fishing Co., lyro. 
V. iJEWis (1929), 22 B. W. C. C. 419, C. A. 

2983. Add. Annotations: — Refd. Drowitt v. 

Britannic Assce. (1927), 137 L. T. 511. 
Mentd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011. 

2999. Add. Annotedions : — Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011 ; Shotts 
Ii*on Co., Ltd. V. Fordyce, [1930] A. C. 503. 
Apld. Sharrod v. Warwickshire Coal Co. (1929), 
22B.W. C. C. 599. 

2999a. .] — (1) The question whether the facts 

found by an arbitrator constitute reasonable 
cause for the failure of the injured workman 
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to give notice of the accident or to claim | 
compensation within the statutory period ' 
is a question of law, &: therefore the arbi- 
trator’s decision on the question is open to 
review. 

(2) In Apr. 1924, resp., while working as a 
drawer in applts.* employment, injured the 
muscles of his back. He iinmediai<»ly 
reported his injury to the proper officer, who, 
thinking the injury trivial, did not report it 
to headquarters. Resj). continued his work 
as a drawer at full w'ages, with tlie eikception 
of a fortnight in Sept. 1927, for nearly ft>ur 
years, when he became totally incapacitated, 
& he had since been fit for light work only. 
His injury took the form of iiiusculai* rheuma- 
tism in the back Ac attendant sciatica. In 
Oct. 1928, he made a claim f<u* conqa'iisation, 
& until that date applt.s. bad no knowledge' 
that ho intended to make any claim against 
them. Throughout tlie whole period he 
suffered considerable pain, w’hich lu* 
associated with the injury. He did not 
mtend to claim compensation so long as h(‘ 
was able to earn full wages in ai)plts.’ em- 
ployment. The arbitrai<j>r found iu law that 
resp.’s failure to claim compc'nsation 
tim(iously w^as without reasonable ca^ise ^ 
refused compensation : resp. luul | 

proved that his failure t(.> make a claim w ithm 
the statutory period was occasioned by mistake 
or other reasonable cause. - Shoti's Tuon (’o.. 
Ltd. r. FoiiDvr’K, 119301 A. 503 ; 99 L. .1. 
P, 0, 101 ; 143 li. T. 200 ; 40 T. L. K. 354 , 

74 Sol. Jo. 400 ; 23 E. W. (’. 73, II. E. ; j 
(tjfq., S. (\ aub itovi. FoKDVf K e. SnoiTs Ikon 
<’()., Eti). (1929), 22 E. W. ('. (\ 911. 

3005. Add. Avnoiaiion : — -Consd. Soyer c. Johnson, 
Matthey (1927), 96 L. J. K. E. 1011. 

3006. Add. Annotafion : - Consd. Drewitt v. 
Eritannic Assce. (1927), 137 1.. T. 511. 

3013. Add. Arinoiaiwufi : — Refd. Drewitt v. 

Eritannic A«sc‘*. (1927), 137 D. T. 511; 
Soyer v. Johnson, Matthey (1927), 90 1^. J. 
K. B. 1011. 

3016. Add. Aruioiaiions : —Consd. Drewitt 

•: I 1 . I 

^IlUSUil, iTJiii i/iiry ir\p jj. o. I 

K. B. ion. 

3020. Add. A9moiaCion : -As to (2) Consd. Soyer 
r. Johnson, Matthey (1927), 96 D. J. K. E. 
1011. 

3025a. .j — A workman, who had been 

employed by the same <*m}>Jo>ers for thirty- 
nine yearf, received a jerk wlulo helping to 
I>ull a barrow thrtmgh loose sand on Jan. 5, 
1926. He felt pain A reported that lie 
thought he had ruptured himself, but he ] 
continued at work until June 17, 1927, when 
he became very ill after attempting to lift 
a heavy article A went to bwi. On the 


following day he was found to have a hernia. 
He ma4e a claim for compensation on 
Aug. 3. 1927, giving the dale of the accident 
as Jan. 5, 1926. The employers contended 
that no claim had been made within ^six 
months of tlie alU'ged accidoiit. The county 
ct. judge held that there was rivisonable (*auso 
for failing to make a claim within six months, 
hci-ause the workman boliovc<l that the 
pain was temporary, A that he viiuld 
soon recover. The emplo>ei*8 appealed : 
Held : there was misilirect ion, A t he workman 
had shown no reasonable cause for failing 
to make a claim within six montlis. - 
EitowN v. Avklinu a PoiiTKU, Etii. (1929), 
22 E. W. (\ C. 165, (\ A. 

. Polld. Ualsi«> r. Kiith (Ml W ork^ (lOiO), 

B, W. I* (' 1. Reid. ShjirroiJ i\ N\ htw h knliirc ( tml ('o. 
(195il>), 2*2 B. \\ . (\ t . rUMI. 

3025b. .]- A workman, on Jan. 6, 1927, trod 

on a piiM'e of pipe, causing him 1«> fall on his 
right arm. lie made no claim until Aug. 
1929. At the hearing he said : “ I lelt sick, 
}>ut could not tlnd the lirst-aid man. Fourt(*en 
days after 1 went to a doctor. 1 earned on 
w'ith my work ; it was ditllcult A paint ul. 
. . . At the time I realised there was an 
accidi'iit. J thought a good deal of the 
injury, but J thouglit it would work off. I 
inadi' no claim bt'cause 1 thought it- would 
work off \ there would bo no necessity to 
ninkt' a claim. 'Phat was why 1 made no 
claim. I w’as able* to earn niy inou(\\.’* Jb* 
continued working until Nov. 192H, when Ik* 
went off work on account of bursitis until 
Ajir. 1929. i\fU*r Apr. h<‘ worked for two 
inonths, A th(*n, owing t-o slackn<*sH of lra(J(*, 
wa.s dischai*ged. In Ncn*. 1929, a iiiedi('al 
man reported that from Nov. 1928, to Apr. 
1929, his inrapaiuty w’as duo to IJu* bursitis, 
A m all probability tfu'* bursitis datc'd from 
the fall m Jan. 1927. The* county ct. judge 
d<*cid<Ml that on those facds lici was bound to 
hold that the wcnkinaii had shown no reason- 
able cause for not making the claim w'lthin 
SIX months of Jan. 6, 1927: Held; 1h(*re 

lui.-Huireei-iuii. 

W. 

3026. Add. Amiofaliw : ■ Refd. Dr<*witi v, 

Britannic Assce. (1927), 137 L. T. 511. 

3030. Add. AnnolaiicniH : Consd. Sliarrod r. War- 
wickshm* ('ual Co. (1929), 22 E. W. (\ 509 ; 
Hhotis Iron (’<>., Ltd. v. Fordyee, 1 1930] A. (J. 
StfPi. Reid. Soyer y. Johnsem, MatUn*y (1927), 
96 D. J. K. E. 1011 ; Brown u. Aveling A 
Porter (1929), 22 E. W. C. C. 165. 

3031. Add. Annotation: — Apld. Drewitt o. 

Eritannic Assce. (1927), J37 h. T. 513. 

3031a. - -.j"-()n Apr. 16, 1026, a workman fill 

A injured his knee. Jle was paid full wages, 
although incapacitated, until He]d. 3, when 
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3021 iv. In Apr. 1924, 

colliery drawer injuivd nin back lu 
assisting to replace a derailed but<*h. 
TT.„« the exception of a fortnight in 
hept. 1927, when ho waa oif work, for 
medical treatment, ho continuefl at 
his naual oocupation. oaming full 
wages, until Mar. 1928, when he l«*ft 
his employment to undergo treatment 
for trouble arising from the injury. 
In Oct. 1928. while still incapacitated, 
he made a claim for compensation. 
In addition to the above facts it was 
established that the worlonan was 


ifferJng from muM'ular rhiMunatlmn 
. sciatica, A that these troublca arose 
from the injury in .\pr. 1921 ; that 
ever sinoo the date of the tiwuleui the 
workman biid. triiTiiii<> 

with the a(x*ident : but tiiat lie had 
not intended to claim coinpeiisuilon 
so long as be was able to earn full 
wages. It was also establisbfxi that. I 
immediately after the accident, the 
workiTuin had notUiod the llreman of 
the Injury, but Umt the latter, con- 
sidering the injury trivial, had not 
reported it to nls saparlorh, 6c tliat 
prior to Oct, 1928, the employers had 
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no knowleilgi*, eJtin riu hml oi iirtputcd. 
of au\ inteiJiled I laiiij Jhld : 
aithougn the woil.cmn wiih tlirouKliout 
aware of his injniy, tin Im t that ho 
was able to earn full wuges in bis 
OI dinary cmploymeut foi Umr yeaI^^ 
after the mv’ldenr Mho\\<d ihat be wuh 
not uurcaaouabic in <i«>Hiiiiung tbat the 
Injury was not sui h would cause 
him fo become im upuc-ituted ; A, 
m > ordiugjy. tbut lii . ib iay in claiming 

I oriipensatiun wai due to a ‘ 

able cause." loiti yi-g v» Shoti 
Ikon Co., i/m., [1929] H. O. 81' 
SCOT. 
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he wa« summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. 84), until two days after the statutoj^ six 
months had <*xpire<l. The county ct. judge 
found that the workman never intended to 
claim within the necessary period of six 
months, A tlu‘re was no reasonable cause for 
the delay, & he refused to award compensa- 
tion : — II (M : the evidence supported the 
findings, A there was no misdirection. 

When th(} workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, A fails 
to mak(' a claim within six months, if that 
failurci was prompted by his own interests, 
was not induced by any action of the 
employer which would lead him to believe 
he could get coiupensaiion without making 
a claim, lie shows no reasonable cause 
(SCJUJTTOX, L.J.). -DJtliWlTT V. BllITANNIC 
As.huiian(JJ<j Co., Lti>. (1927), 137 L. T. 511 ; 
20 B. W. C. C. 4:i4, C. A. 

Anuotuhon't : Apld. liroivn v. Avollrig & Porlor (1929), 22 
U. VV. 0. O. Ki.'i. Consd. Sliotla Iron Co. Ltd. o. Fordyce, 
n9.*{oi A. c. .092. Refd. Halsey lOrJth Oil Works (1930>, 
22 H. W. O. O. ]. 

3033a. — Unwillingness to claim compensation.] 

- SHO'rrs Iron (Jo,, JjTd. r. Fordyce, No. 
2990a, ante. 

3033b. Expectation of compensation without neces- 
sity of making claim.] —In Apr. 1925, a chef 
Hever<»d the ligtuTK'nts of his right hand in 
handling a dish which brnke, but he continued 
liis work at his full wages, llis employers 
knew of tiio ac<'ident, but were not aware the 
<‘h<‘f could not do his full work. In July, 

1 920, he was dismissed, & in that month made 
a claim for compensation. The county ct. 
judge found that the workman did not refrain 
Irom making a claim because he formed the 
vi<*w that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
t luit the employers did nothing to encourage 
such a view, & there was no reasonable cause 
foj‘ not making the claim within six months 
of the accident : — Held : there was evidence 
to support the findings, &- no misdirection. 

Thci-e would be reasonable cause fur not 
nuikitig a (dairn within six montlis, if the 
w»)rkman could prove tliat there was a tacit 
viiulerstanding 1-liat the employers knew iUl 
about the possibility of a claim & wei*e prt‘- 
pared to give him compensation, even though 
ids claim might fall outside the six months 
(Lord IIanwortji, M.K.). — Soyer v. John- 
son, MAimiKY & Co. (1027), 90 L. J. K. B. 
1011 ; 20 B. W. O. C. 50J, C. A. 

3035. Add, Annoiations : — Aaio (1 ) Consd. Drevritt 
V. Britannic Asaco. (1927), 137 L. T. 511. 


FoUd. Soyer v. Johnson, Matthey (1927), 90 
L. J. K. B. 1011. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. O. C. 699. 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. C. 166 ; Shotts Iron Co. v. Fordyce, 
[1930] A. C. 503. 

3044. Add. Annotation : — Apld. Dclahunt v. Moody 
<1927), 21 B. W. O. C. 688. 

3045. Add. Annotation : — Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 688, 

3047. Add. Annotation : — Refd. Woodrow v. 
Trawlei*s (White Sea) & Grimsby (1929), 
141 L. T. 676. 

3056. Add. Annotation : — Apld. Pullen v. Bnthoven 
(1927), 20 B. W. C. C. 248. 

3056a. .] — Appet. was in receipt of a weekly 

payment on account of injuries received in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the datti of cessation of the weekly pay- 
ment to the date of his award : — Held : (J ) 
compensation was not payable after in- 
capacity luid ceased ; (2) thc' certificate of 
the medical referee was sufficient A con- 
clusive. — PCTLLEN V. Entiioven A SoN (1927). 
20 B. W. 0. 0. 248, 0. A. 

3056b. .] — In a reference to a medical referee* 

made under Workmen's Compen.sation Act, 
1925 (c. 84), 8. 19 (2), the medical referee 
ccrtifieil that the workman was fit to resume 
his ordinary occupation, but described it as 
being somc'thing different from what in fact 
it liad previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
A received evidence as to the nature of the 
re.spi'ctive occupations, the parties having 
object'd to the certificate being sent back 
to the medical referee for explanation or 
correction ; — Held : the certilicato being 
ambiguous was not conclusive, A the parties 
having refused the opportunty of the 
ombigifity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered A act upon it. — Austin 
V. Partington Hteel A Iron Co., Ltd. 
(1928), 21 B. W. C. C. 1, C. A. 

3056c. .] — A stoneman in a colliery was 

certified by a medical referee to be suffering 
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tJio jurisdiction ol the ot, to inU'rforc 
with acts of the botml in uxoludod only 
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from miners* nystagmus, 4b unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certiflcato as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity : — Held : the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation. — Taylder v. Lahbton, Het- 
TON & JoiCEY Collieries, Ivtd. (1928), 21 
B. W. C. C. 115, C. A. 

3056d. As to possibility of recurrence.] — 

medical referee, to whom a dispute as to the 
condition of a workman who hod sustain^ 
injuries by accident arising out of & in the 
course of his employment had been rcfeiTod 
under Workmen’s Compensation Act, 1926 
(c. 84), 6. 19, alter giving two certificates 
of partial recovery, certified that in his 
opinion the workman hod completely 
recovered from the accident & was fit for 
his ordinary work : — ffr/d : the medical 
referee must be taken to have directed his 
mind, not merely to the condition of the 
workman at the moment, but to ilie possibility 
of a recurrence of incapacity, & that his 
certificate was final &> conclusive. 

Where, therefore, ui>on an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
Ja that there was a reasonable probability 
of a recurrence of incapacity -Held : it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, A. that the only course open to the 
arbitrator was to end the compensation.- - 
Wilsons A Clylk (.’oal Co. t». Burrows, 
[1929] A. C. 661 ; 98 L. J, P. C. 151 ; 141 
L. T. 594 ; 46 T. J>. R. 615 ; 22 B. W. C. C. 
489. n. 1 j . 

3057a. What amounts to ambiguity.] — 

Kvans (Kicuard) a Co., Ltd. v. Gilbie, 
No. 3541a, posL 

3067b. — A rsTiN r. Partington Steel 

A Iron Co., Ltd., No. 3050b, ante. 

3057c. What amounts to.] — A medical referee 

certified that a workman was fit for work 
as a stevedore, or at* any other form of 
unskilled labour, but that occasionally in 
actions whei-e a particularly strong grip 
was necessary he w'ould be working at a srwl 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 


« 

the workman : — Jffeld : the certificate was 
unambiguous A there was no misdirection. — 
Montgomery v. OBNEitAL Sti‘:am Naviga- 
tion Co., ITD. (1929), 22 B. W. O. 0, 48, 
C. A. 

3059. Add. Annotatiom : — Consd. Somerville v. 
Barclay Curio (1925), 19 B. W. 0. O. 636 ; 
Penman v. Oapringten A Auohlocban Col- 
lieries (1920), 19 B. W. 0, C. 004. Held. 
Lafferty v. Barngavil Coal Co. (1926), 20 
B. W. C. 0. 671 *, Catton v. AshwcU A Nesbit, 
[19281 Ch. 484. Mentd. Akers v. L. A N. E. 
Ry. (1920), 20 B. W. O. C. 195. 

3061. Add. Annoiation .* ---Held. I^nvis v. Ti-odogar 
Iron A Coal Co. (1929), 22 B. W. C. C. 208. 

30eia. .] -A miner was oertiftod in 

Doc. 1925, os suffering fiH>m minor’s 
nystagmus, A was paid compensation. In 
Aug. 1026, the employers st/Opned com- 
pensation after 8er\Tlng notice under Work- 
men’s Componsaf ion Act, 1926 (c. 84), s. 12, 
on the ground that the workman no lonjjer 
Huffered from the disiuiso. A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certified tliat the workman was totally 
incapacitated, but that such incapacity was 
due to oilier eaiises thau nystugmuH. On an 
application by the workman for an arbitration 
in Jan. 1929, evidi'iiee was tendered that 
nystagmus had once more become lU’tive, 
but the employei*s raised the ])reliminary 
objection that the medical referee's eerlitli'ate 
was conclusive against the workman, A 
destroy etl t Ik* ellect of t he ceH ifying surgeon’s 
certificate of I)(*c. 1925. 1’lie county ct. 
judge uphold tin* objection A made an order 
dismissing the application for arbitration. 
The workman api)eal(‘d : Held : tlie certifi- 
cate of a niiMlical refcr«‘e being only con- 
elusive as to tlic matters therein certified, 
A miner’s nystagmus being a reciirrent 
disease, tlie certificate was not of itself a 
bar to the claim of the workman for com- 
pensation, A it was for the <*ourity ct. judge 
to decide wdiether tliere iiad been in fact any 
iocrudesc<*nco of the original disease*. 
Lewis v. Tredegar Ikon A Pgai. Co. (1929), 
22 B. W. C. C. 268, C. A. 

3068. Add. Annotation Dlstd. Parker v. Tjundon 
Brick Co. A Forders (1927), 20 B. W. C. C. 
673. 

3074. Add. AnnoUUion : Folld. Lew'is v. Cammell, 
Laird A (>». (1929), 22 B. W. C. C. 410. 

3076. Add. Annolaiton : Folld. [i<*w'is c. Camiiiell, 
Laird A Co. {1J>29), 22 B. \V . C. i;. 410. 

3081. Add. AnnotaiionH : — As to (1) Apld. Dodd v. 
Oceanic Hteam Navigation Co. (1928), 21 
B. W. C. C. 118 ; Tempus Hhipping ('o. v. 
Trott (1929), 141 L. T. 19. Reid. Robinson 
V. Vickers-Armstroag (1929), 22 B. W. C. C. 
171 ; Ruddy v. L. M. A 8. Ky. (1929), 22 
B. W. C. C. 138 ; Mockbill v. Uomor City H.H. 
Owners (1929), 22 B. W. 0. C. 260. As to 


S057 L. AmbiffuotiM report — JOidp of 
judge to elear.i—Kmployon. who had 
been payins oomiwnjmiloii to a 
labourer in respect of an injurr to his 
eye. sorrod upon him a modioal oertifl- 
uate to the elthct that he had rooovered ; 

no counter-oertlflcate bavins been 
received from him. they stopped pay- 
ment of compensation on Apr. 5, 1937. 
In a subsequent application by the 
worinnan to have a memorandum of 
J.8. 


asreemont reoorded, the arbitrator, 
on the application of the employers, 
made a remH to a medical refen^. 
On Fob. 9, 1998. the referee rei/ortcd 
that the workman's condition was such 
that ho was not ” at present " dehanr^ 
from doins laboonng work. The 
arbitrator cranted warrant Ut record 
the xnemorandtun, but suspenood com- 
pensation as from Apr. 5, 19^7, until 
the further orders of the Ct. : - 
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Jleid : the arbitrator wus not ontitloJ. 
Oil the ovidonoo before bini, to Husiicnd 
compensation as from Apr. ft, 1997. A. 
in view of the rireMnisianooM disclosed, 
the capacity of tbo wurkniaii as 
betw<ii-tj Apr. 1927. A Feb. 2. 1928, 
Khoiild be inquired into by the 
arbttraD>r rather than by a further 
remit to the tnedJc'ul referee. —M'Lkl* 
Ljiv e. THoitBCBV A Hoti, (19293 ». C. 
(Ct, itt »OhH.} 34. -SCOT. 
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he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongiful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. 84), until two days after the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the neces.sary period of six 
months, there was no reasonable cause for 
the delay, Hl he refused to award compensa- 
tion : — Held : the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving Ijim a right to compensation, & fails 
to make a claim witliin six months, if that 
failure was prompted by his own interests, 
k, was not induced by any action of the 
employer which would lead him to believe 
he <;ould g(‘t coriipt'nsation without making 
a claim, ho shows no reasonable cause 
(ScjcuTTON, Jj.J.). - Due WITT V. Bkitannic 
Ahsituan'cje Co., l/ri). (1027), 137 L. T. 511 ; 

20 a. W. C. C. 4.34, O. A. 

A HHOfafioii'i : Apld. Ilrown ». Avoling & PorLor (1929), 22 
fi. W. (’. O. 105. Conid. Sliotls Iron (.'o. JArl. u. Fordvw, 

I IIK'U)] A. Befd. Hal«ey Krlth Oil Work8(1030>, 

23 H, W, C. 0. 1. 

3038a. - - - Unwillingness to claim compensation.] 

- SHO'rrs Iron (]o., Ltd. v. Foudyce, No. 
2999a, ante. 

3038b. Expectation of compensation without neces- 
sity of making claim.] — In Apr. 1925, a chef 
Hovored the ligaments of his right hand in 
jiandling a dish which broke, but he continued 
his work at his full wages, llis employers 
knew of the accident, but were not aware the 
<'hef could not do his full work. In July, 

1 920, he was dismissed, &- in that month made 
a (‘laiin for coinponsiition. The county ct. 
judge found that the workman did not ivfrain 
from making a claim because ho formed the 
view that ho would receive compensation 
should incaj)acity supervene in the future 
without the nec(*8sity of making a claim, & 
that the employers did nothing to encourage 
sucli a vif'W, «fc there was no reasonable cause 
for not making the claim within six months 
«)f the accident : -Held : there was evidence 
to support the findings, & no misdirection. 

There would bo reasonable cause* for not 
making a claim within six months, if the 
workman coidd prove that there was a tacit 
understanding ttiat. the employers knew all 
about the possibility of a claim & were pix»- 
pared to givtj him compensiition, even though 
iiib <’laim miglit fall outside the six months 
(Lord IIanwoutji, — Hoyeh v. John- 

son, Mai’Tiiky & Oo. (1927), 90 L. J. K. B. 

1011 ; 20 B. W. 0. 0. 504. C. A. 

3035. Add. Annoialions :-~As io{\) Consd. Drewitt , 
r. Britimnic Assco. (1927), 137 L. T. 611. I 


Digest Supplement. 

FoUd. Soyer v. Johnson, Matthey (1927), 96 
L. J. K. B. 1011. Apld. Sharrod v. Warwick- 
shire (;oal Co. (1929), 22 B. W. C. C. 599. 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. C. 166 ; Shotts Iron Co. v. Pordyce, 
[1930] A. C. 503. 

3044. Add. Antioialion : — Apld. Delahunt v. Moody 
K1927), 21 B. W. C. C. 688. 

3045. Add, Annotation : — Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 688. 

3047. Add. Annotation : — Refd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676. 

3066. Add. Annotation : — ^Apld. Pullen v. Enthoven 
(1927), 20 B. W. C. C. 248. 

3056a. .] — Appet. was in receipt of a weekly 

payment on account of injuries received in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The mattcT was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
<k the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, wlio explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award : — Held : (1 ) 
compensation was not payable after in- 
capacity liad ceased ; (2) the certificate of 
the medical referee was sufficient & con- 
clusive. — Pullen v. Enthoven & Son (1927). 
20 B. W. C. a 248, a A. 

3056b. .] — In a reference to a medical referee 

made under Workmen’s Compensation Act, 
1925 (c. 84), 8. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously been. The county ct. judge 
refused to trc*at the certificate as conclusive, 
& received evidence as to the nature of the 
respective occui)ations, the parties having 
objecU'd to the certificate being sent back 
to the medical referee for explanation or 
correction ; — -Held : the certificate being 
ambiguous was not conclusive, A: t he parties 
liaviug refused the opportunty of the 
ambigifity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendei'ed & act upon it. — ^Austin 
V. Partington Steel & Iron Co., Ltd. 
(1928), 21 B. W. C. C. 1, C. A. 

3056c. .] — A stoneman in a colliery was 

certified by a medical referee to be suffering 
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tho jurisdiefion ot the ct. to interfere 
with acts of the boani Is uxcludod only 
with respect to acts within tho juris* 
<lictiou of the tMUinl, A: the boiMnl’s 
jurtedietttm is limited to ’* matters 
"-‘•“‘"-rr under this Act.” At its regula , 
tions are to be for tho purpose of I 
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from miners* nystagmus, ^ unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con* 
tinuous stooping, such as his old emplo 3 rment 
necessitated, & made an award on the basis 
of partial incapacity : — Held : the judge 
had properly tr^ted the certificate as con- 
clusive, interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation. — Tayu>e:r v. Lambton, Het- 
TON & .Toicey Coixieries, Ltd. (1928), 21 
B. W. C. C. 115, C. A. 

3066il. As to possibility of recurrence.] —A 

medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of A in the 
course of his employment liad been referred 
under Workmen’s Compensation Act, 1925 
(c. 84), B. 19, after giving two certificates 
of partial recovery, certifio<i that in his ' 
opinion the workman had completely 
recovered from the accident & was fit for 
his ordinary work: — Held: the medical 
referee must be taken to have directed lus 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certificate was final conclusive. 

Where, therefore, upon an application by 
the emplover to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
<litlons not apparent on external examination, 
A: that there was a reasonable probability 
of a recurrence of incapacity .* it 

was not competent to the arbitrator, or, 
failing liirn, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, & that the only course open to the 
arbitrator was to end the compensation.- - 
WUvSONH Clyde Coal Co. v. Buhiiowh, 
[1929] A. C. 051 ; 98 L. J, l\ (’. 161 ; 141 
L. T. 694 ; 46 T. L. H. 615 ; 22 H. W. C. C. 
480, H. L. 

3057a. What amounts to ambiguity.] — 

Evans (Kicuakd) & Co., Ltd. v. Oilbie, 
No. 8541a, pasi, 

3057b. . 1 - -Austin v. Partington Steel 

& Iron Co., Ltd., No. 3056b, ante. 

3057c. What amounts to.] — A medical referee 

certified that a workman was fit for w’ork 
as a stevedore, or at* any other form of 
unskilled labour, but that occasionally in 
actions wbeie a particularly strong grip 
was necessary he would be working at a small 
(lisadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 


the workman : — Held : the certificate was 
unambiguous & there was no misdirection. — 
Montgomery r. Uskbral Steam Naviga- 
tion Co., I.TD. (1929), 22 B. W. C. C. 48, 
C. A. 

8059. Add. Annotatwns : — Consd. Somerville v, 
Barclay Curio (1925), 19 B. W, 0, 0. 636 ; 
l*enman v. Oaprington Ar Auchlochan Col- 
lieries (1926), 19 B. W. C. C. 004. Raid. 
Lafferty v. Dariigavil Coal Co. (1926), 20 
B. W. C. C. 071 ; Catton r. Ashwell & Nosbit, 
[1928] Ch. 484. Mentd. Akei's r. L. & N. E, 
By. (1926), 20 B. W. 0. C. 195. 

3061. Add. Ayniotaiion : — Refd. Tx'wis v, Tredegar 
Iron & Cool t'o. (1920), 22 B. W. C, C. 268. 

3061a. .] -A miner was certified in 

Dec. 1925, us sulToring from miner’s 
nystagmus, A, was paid compensation. In 
Aug, 1026, the eniployer.s stopped com- 
pensation after 8er\dng notice under Work- 
men’s t^ompensafion Act, 11*25 (c. 84), s. 12. 
on the ground that the workman no loiigtu' 
Riiffered from the disease. A coiinter-notici* 
having been served, the issue was referred 
by the registrar to the medit'al referee, wlio 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. i)n an 
ai)phcation by the workman for an ari)itrution 
in Jan. 1J)29, evidence w/is tt'iulered that 
nystagmus liad once more become actives 
l»ut the eunployers raised the? pndiniiiiary 
objection that 1h(‘ nx'dical referee’s <'ert ifieate 
was conclusive against the workman, A. 
destroyed the eflect of the certifying suigeon’s 
certificate of l>ec. 1925. I’bo county c;t. 
judge upheld the objection A made an order 
dismissing the application for arbitration. 
The workman appeai<*d : Held : the ccu'tifi- 
cate of a mc’dical refer»*e being only con- 
clusive as to the matters Ibermn <‘ei’tified, 
Ac miner’s nyst^nuis being a reemrent 
diseast*, the certificate was not of itself a 
bar to the claim of the workman for com- 
pensation, At it was for the county ct. judge 
to decide whether there ha<l been m fact any 
recrudescence of the original dimiasi*. 
J^KWIH V. ’rilKDEGAIt lltUN Ac (’OAL (’o. (1929), 
22 B. W. (5. (’. 26H, A. 

3068. Add. AnnotaLion Dlstd. I’arker v. Txindon 
Brick Co. Ac Forders (1927), 20 B. W. C. C. 
673. 

8074. Add. Annotation : Folld. r. ('ammell, 

Lairil & Co. (19*29), 22 B. W. i\ V. 410. 

8076. Add. AnnoUtl uoi : Folld. Lewis e. t'arruiiell, 
Laird Ac Co. (192i»), 22 B. W. i). 410. 

8(^1. Add. AnnotaliwxH : — As fo (1) Apld. Dodd v. 
Oceanic Hteom Navigation Co. (1928), 21 
B, W. C. C. 118 ; Temjms Shipping Do. v. 
Trott (1929), 141 T. 19. Held. Koblnson 
V. Vickers-Armstrong (1929), 22 B. W. C. C. 
171 ; Ruddy v. L. M. Ac H. lly. (1929), 22 
B. W. C. C. 138 ; MockbiJl v. Homer t’ity H.H. 
Owners (1929), 22 B. W. C. C. 260. As to 


3057 i. Ambiffuous report — ZhUy of 
judge to elrar.}--- Employers, who bod 
boea paying oompeiiaation to a 
labourer in respect of an injury to bis 
eye, sorvod upon him a medical oerUfl- 
cate to tbe effect that he had reooyered ; 
Si, no counter-certificate haTinx been 
rooeiyed from him, they stopped nay- 
numt of compensation on Apr. 5, 1037. 
In a subsequent application by the 
worteman to have a memorandum of 


agreement recorded, tbe arbitrator, 
cm the application of tbe employers, 
made a remit to a medical refesme. 
On Feb. 2. 1928, the referee reported 
that the workman's condition was such 
that he was not ” at present ” dcfiarr^ 
from doinir labouring work. The 
arbitrator granted warrant to record 
the memcaandom, but suspended exHn- 
pensation as from Apr. 5 . 1027 . until 
the txutttpr orders of tho Ot. : - 


J.8. 
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Held: tbe arbitrator was not onUtIcd, 
on the ovidouco before blin, to Mtjspond 
compensation uh from Apr. 6. 1027. A, 
in vfew of tho circuniHlanr^-w dlsclOMsl, 
the capacity of tho workman as 
between Apr. r>, 1027, A Feb. 2, 1B28, 
Hbotilil be luqulrcMi Into by the 
arbitrator rather than by a further 
remit Ut tbe medical nderoe. — M'L el- 
LAN V. Thokbijrv A HoN, [1939) ti. C. 
(Ct. ot Hem.) 34. SCOT. 
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(2) Refd. Lafferty Damgavil Coal Co. (1926), 
20 B. W. C. G. 071. Generally, .Held. 
Howarfch v. Singlet<jri (1920), 20 B. W* C. O. 
136. 

8086. Add. Annoiaiion : — Consd. Parker v. London 
Brick Co. Forders (1927), 20 B. W. O. C. 
678. 

3001. Add. Annoiaiion: — Aa to (1) Folld. Parker 
V. T/ondon Brick Co. & Fordera (1927), 20 
B. W. C. 0. 673. 

3096. Add. Annotation : — Dlstd. I’arker v. Xx>ndon 
Brick (^o. & Fordera (1927), 20 B. W. O. C. 
673. 

8097. Add. Annotation : — Folld. Parker v. London 
Brick Co. & Fordera (1927), 20 B. W. C. 0. 673. 

3098. Add. Annotaiion : — Folld. Parker v. London 
Brick Co. & Fordera (1927), 20 B. W. C. C. 
673. 

8008a. .] — An infant workman loat hie left 

arm below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compenHaiion. On Nov. 6, 1926, the work- 
man signed a reccijpt for payments in the 
fonn of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity anould be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
payments should continue during partial or 
total Incapacity or until the same should 
be ended or diminished in accordance with 
1926 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement of Nov. 6, 
1926, were not therein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 23, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. Judge ordered the document 
of Nov. 6 to bo recorded as the agreement 
between the parties, Ai dismissed the request 
for orbn. : — Held : a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers <»bjected to that, he 
was entitled, on tlie question so raised, to 
api>ly in arbn. proceefUngs for the Judge to 
grant an award in such terms ; the document 
of Nov. 6 did not give the workman his full 


rights as expressed in Form 24, k was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
&> an award should have been made having 
regard to the terms of Form 24, A there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
&> the case must be renoitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work. — v. London Brick Oo. So 
Fobdebs, Ltd. (1927), 97 L. J. K. B. 42; 20 
B. W. C. 0. 673, 0. A. 

3099. Add. Annotation : — Dlstd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. 0. 0. 
673. 

3100. Add. Annotation : — ^FoUd. Parker v. London 
Brick Oo. & Forders (1927), 20 B. W. O. O. 
673. 

3116. Add* Annotation Refd. Ford Wellerman 
Bros. (1930), 99 L. J. K. B. 600. 

8129a. .] — Deceased, on leaving off work, 

remarked to a fireman t^t he had been hit 
by a fall of rock. He died the next day. 
The post mortem examination showed he was 
Buffering from heart So other diseases. Sc 
might have died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, Sc, after hearing all 
the evidence, found that no accident had 
occurred : — Held : the statement was in- 
admissible as evidence of an accident, Sc the 
finding, being one of fact, Sc there being no 
misdirection, could not be disturbed. — J ones 
V. OoBY Bkothebs Sc Co., Ltd. (1926), 20 
B. W. C. C.261,C. A. 

3129b. .] — W01.8BY V. Pbthick 

Brothers, No. 3897, post. 

3140. Add. Annotations : — Dlstd. Bees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. C. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 136 L. T. 322. 

3140s. .] — An infant workman lost a 

little finger wliilo handling a machine. He 
was paid varying amounts of compensation 
for some months. Sc when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment. 
So found as a fact that he was not employed 
to touch or handle any machinery : — Held : 
the employers were not estopped by previous 


PART XIV. SECT. II, SUB-SECT. 1. 

8101 t. J'tiriMiirtton of court of dio- 
Met vihfre aecitlcnt hapfmied —Aeeident 
in Ireland- - Employer resident in Eng- 
lond.]— ScANiON i’. HAKTi.«rooi. 
Sbawnia S.S. Oo., Ltd. (No. l>. tl02»J 
1 . K. 


PART XIV. SECT. 11, SUB-SECT. 3. 

•y. Statement of eiaim—Aeiion under 
fVorkmen'a Oompefimtion Act, If. S. 8., 
1930 (f. 210)“ Jjcde of aeeident.) —hn&n 
V . Dkacon, (1027J i D. h. 11. 333 ; 
11937] 3 \V. W. 1(. 173 ; 21 Sask. L. H. 
iS,'*.— CAN. 


PART XIV. SECT. 11, SUB-SECT. 6. 

uz. JoUd committee --Consideraiion of 
exiranetma maltera on htaring of applica- 
iiour- Kffeet of.]— Workuioii'n Com- 
ix'itHutiou (Broken HiU) Act, Sobed., 
Tart II., provMea that awarda of ooni- 
pcnsHtlou shall be luado by the Joint 
ooiniuiiu>(> to a niino-workw, whom the 
medical authority has certified to bo 


sxUToriuff from piietunaoouioBlB &:/nr 
tuberouJosis to saoh a degroe that he 
should not be re-onsaced. Upon an 
application tor oompensation by a 
mlno-workor. whom the medioal 
authority had emUfied to bo suiTerlns 
from pnemuaroniosis 8c tuberouloais 
to the dogroe mentioned In the sohedule, 
(he Joint comniittM, refused to make 
an award upon tho ground, amongst 
others, that tho xnlne-worker bad 
recoivira oompensation in rospoot of his 
dlaablomcnt through lead poisoning 
under Workmen's Compensation Act, 
1916 : — IIM : the rooolpt of oom- 
nensatJon by a mine-worker under 
workmen’s Compensation Act. 1916, 
was a matter outside the ambit of tho 
JurisdlcUon of the Joint committee, 8c, 
the action of the Joint committee in 
tatdng into consideration extraneous 
inattcm which were outside its Juris- 
dtoUon. amounted In law to a failure 
to hear 8c determine the appUoatlon, 
Sr a writ of mandamus shovM Issue.— 
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Re Atkinson, Ex p. Row® (1928), 28 
S. R. N. S. W. 601 ; 15 N. 8. W. W. N. 
194.— AUS. 

PART XIV. SECT. 11, SUB-SECT. 6.— 

A. 

sa. Bower to refuse eaadioatum ** with* 
out prirfiidiee.’’]— Where a drcalt ct. 
Judgs ordered an application to be 

refused without prejudice *’ : — Hdd : 
the refusal of compensation was final, 
& as the refusal ooold not be treated as 
a nullity, nor as a mere adjournment 
of the application, the Jud^ bad no 
Jurisdiction to entertain a second 
application. — DmuABUNT v. Moonv, 
(19881 I. R. 808; proceed* 

inga. 28 B. W. C‘. C. SSiTP. C.— IR, 

sb. Bower to grant decree far expenses 
in name of sgenf-disbnrser.)— Beid .* 
although Workmen's OompensaUon 
Act, 1985, did not in tenon authorise 
the sheriff, sitting as arhftMtor, to 
allow decrees for expenses to go out in 
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payments of compensation from putting the 
true facts of the workman’s employment 
before the jud|^. & his finding thereon was 
purely a question of fact. — Nomkracsky v. 
Canterbury Dressing Works (1928). 21 
B. W. C. C. 41. O. A \ h I 

SI 51. Add. AnnotaiioHs : — Refd. Delahunt r. 
Moody (1927). 21 B. W. C, (\ 588 ; Woodrow 
V. Trawlers (White Sea) A: Grimsby (1920), 
141 h. T. 076. 

8161. Add. AnnoUdion : — Consd. Dixon r. Sutton 
Heath A l>ea Gr«vu CoUierv, Ltd. (1929). 22 
B. W. C. C. 521. 

3162a. ,j — Whore conflicting medical 

evidence was ^ven, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with liim : — Held : 
the county ct- judge must form his own 
opimon on the facts as proved & then accept 
advice given by the medical assessor as to 
the scientific inference to be dra^vm from those 
facts. A: havi^ entirely founded his awivrd 
on the opinion formed by the imHlical 
assessor hia award could not stand.— Fox 
r. Price (1926), 20 B. W. C. 0. 160, C. A. 

Annotatum : Conid. DIxou •*. Sutton Death A; l-ea i.n'eti 
Collier), J-91. (IliaO), Jl. \\ . V. C. ,'>21. 

3165. Add. Annotaiionti : — ^Apld. Fox v. Price (1926), 
20 B. W. O. C. 160. Consd. l)ix<m v. Sutton 
Heath A: Ix^a Gretm Collierv, Ltd. (1929), 22 

B. W. (\ C. 521. 

316Sa. Duty of Judge to deal with questions 

of fact.l--/fcW .• the county ct. judge had 
not himself de<Ut with those quest kms of fact 
with which it was Ids duty t<» deal, but had 
relied on the findings & opiniems of the 
medical assessor. The case muHt go back for 
the judge to find the relevant facts, Ac give 
ills decision. —Dixon r. Si^rroN Heath A: 
Lea (iREBN (.'olltery. Ltd. (1929), 22 B. W. 

C. (’. 621, V. A. 

3169. Add. Annotation : — Refd. Maxwell v. Keun, 
Lane, Bodlev Head &> Butler & Tanner, 
Maxwell v. Keun, .fonathan Cape & Butler 
& Tanner (1927), 44 T. L. R. 100. 

3172a. Pending arbitration - - Application for 

leave to issue execution lor arrears.) - ~Ja:wih 
V. Dobson Steam Fishing Co., Ltd. (1929), 
73 Sol. .Jo. 483. 

3184a. .] — A workman, whos«‘ right arm wjih 

injured, was for some tiiiitj paid competisii- 
tion on the basis of total incapacity. The 
employers then applied for a rt'view on the 
ground that he hod partially recovered. At 
the hearing the workman was not caUe<l, 
but the county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, one called by each side, who agreed 
that the workman was sufToring from a 40 per 
cent, incapacity. The judge made an award 
diminishizig the compensation payable, in 
which he said that be was unable to flD<i on 
the evidence that the workman was cither 
an “ odd lot ” or came within Workmen’s 
CGm|>enBation Act, 1926 (c. 84), s. 9 (4). 


The workman appealed on the ground that 
no sufl[lcient> evidence Jiad he<*n given that 
he had regaint>d sufWcieut capacity to work 
to take liim mit of t!»o category of “ odd 
lot," iV that', therefore, the oii\is was upon 
the employers of proving that there was in 
fact work available at which thci man co\»ld 
eju*n wages which onus had not been dis- 
charged /i»7d : taking into consideration 
the judge’s power to use his own knowledge 
of the local labour conditions, there was 
evidencr! to support the finding A: no mis- 
direction.-- Oi.AD'^ToNK Spinning Co. v. 
Nangle (1928), 98 J.. .r. K. B. 161; 140 
L. T. 171 ; 21 B. W. C. C. 391, C. A. 

8188. Add. Annotation : ~-A.^ (o (1) Folld. (^uildon 
Potteries v. .Tohnson (1926), 20 B. \V. O, 0. 
42. 

S192a. . 1 . -caitldon Pottehies, 

Ltd. r. .Johnson, No. 3821a, post. 

3200a. -.) A carpenbT alleged in Ids 

appUeatuu) for compensation that Iw' hml 
fractured his skull nine inotiilts earlier- by 
iiittiug his head against a tie*pole A then 
tumbling on to a concrch* floor. The county 
ct. judge found that he Itad failed hi establish 
the occurrenct* of an\ such accidfUit. but 
alliiwed him to amend his application by 
nlli-ging in fht* alternati\e tliat tin* fractuix^ 
was <Uit- to hitting his lu-ud agaiunt the 
concrete floor. The count > vt. jmige iigniii 
found against the workman, hut m the coursi* 
of Ins aw'ai’d said : “ I adopt L<»Rl> .Sal* 

vicmcn’s i-r-aHomng in Wri^ffd ond (ire'nf v. 
M HefUiry (1918), U B. W. C. (’. 402,” A 
quoted a passage dealing w'it h various poHsiblt^ 
caus«‘H for the falling down of worknum, 
some being causes arising out of the employ- 
ment A some not. 11 (' also staled a sum 
to w'hich the w'orkinan would he entitled if 
in law' there had h(H*n an a<*eifieiit. The 
woi-kmaii appialfsl : - HeUl : the county ct. 
judge, by the form in which he had given his 
reasons, h<ul introduced a doubt inUt the 
award, A os it was possible that he might 
have held that there was some Hfua-iai risk 
incidental to liie employment, ila* case must 
go hack for re-h«*anng. Lvanh r. BiEiturjVf 
A PARTNKtiN (19,30), 23 B. \V. ('. C. 131, V. \. 

3208. Add. Annotation ; - Distd. Parker v. lx>ndon 
Brick Co. A Forders (1927), 20 B. W. 0. C. 
673. 

3224. Add. A nnoUiiwn ConuA. Kvans v. Kbbw 
\'alo 8tis*l Ivnii A ('<>al Co. (1929), 22 B. W. 
(’. C. 274. 

3226a. — - -.] -Where a workman injured his left 
hand, but the county ct. judge found that 
there was no incapacity WHultlng from the 
a<;cident A no probability of any; — Mild: 
th<* evid<*nce HUX>port<$d the findings, A there 
was no misdirection. — Waortaff v. (\vtva 
Pkkcha Co. (1927), 20 B. W. C. C. 430, C. A. 

3226b. - •! "A workman oamc-d £9 9s. a week as 

a stone contract<jr under a contract at a fixed 
price, upon which he himself worked, A also 


the name of the Agent*dl«btii«er. «ueb 
a pow-er, not being expree«)r excluded, 
was to be infened, there being no 
reason, on gronnds of equltr or 
expediency, for refusing to the sheriff, 
M a statutory arbitrator, a power 
which he possessed In his oralnary 
Judicial capacity. — C oxio-kt e. Sum* 
wgMjgt IBON Of>.. Ltt>.. (19391 8. C. 
(Ct. of ScM.) 182.— 800T. 


PART XIV. SECT. 11. SUB-SECT. S. j 

sc. />ulu to refer— On upjAtrutum of 
pariy.\ - Held : It was not for the 
shenlf to determine whelbrr In Ids 
opinion there was. or aoiiltl lie, a 
couflk-t in medksal teatimonv, but he 
was bound to summon a inrdirAl 
referee*, IX either party applied for u 


inrdir-ol on fin* ground Ihuf 

Uii'W -wa«. or wiMjld !»*-, unrh u C4iii 
lllf't. (OCIIKAVK r. lUllllt (WllXIAM) 
A <'o., {i»:n>i H. «H>, BOOT. 

PART XIV, SECT. 12. 8UB-UB0T. 

3218 I. — .K~M00Ba e! 

NiMJkio. (192918. C. (Ot. of flew.) 607. 
SCOT. 
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employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, &> no 
misdirection. — .Tones v. Garporth Col- 
lieries, IjTD. (1926), 20 B. W. O. 0. 109, 

O. A. 

Annotation .—Reid. Dodd V. Oceanic Steam Naviffation Co. 

(1928). 21 D. W. C. C. 118. 

3226c. .] — In July a seaman caught his left 

hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation until l)f*c. lie claimed com- 
pensation as for total incapacity, with a 
declaration of liability. Tlie county ct. judge 
made an award in favour of the employers : — 
Held : there was abundant evidence to sup- 
))ort tlie award. — Barry v. Porthleven 
Ship Owners (1928), 21 B. W. C. C. 219, C. A. 

8227a. .] — A workman suffered an injury to 

Jus finger by an accident arising out of in 
tlio course of his employment, with the 
result tliat the finger had to be amputated. 
Oompensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incajjaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work whicli would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
mode a declaration of liability only : — 
Held : there was no evidence to support the 
finding, & the case must be remitted for 
compensation to bo assessed. — Buck v. 
Penning (1920), 19 B. W. O. 0. 388, O. A. 

3228. Add. Annoialions : — As 1o (2) Consd. Wil- 
liams V. Tredegar Iron A; Coal Co. (1027), 
96 L. J. K. B. 722 ; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 139 L. T. 647 ; Tannoch v. 
Hrowniesido Coal Co., i 1929] A. O. 642. 
Apld. Htevens v. Birmingham Corpn. (1929), 
22B.W.C.C.311; Hm b Hros..Md. r. Brown, 
IHKIOJ 2 K. B. 2.55. Refd. Brougliton v. 
Loiulctn A North Eastern Itv. Co., 11930 1 1 
K. B. 57S; Tiie Croxtetii liall. The Celtic, 
11 930) P. 197 ; hhirl r. Thomas W. Ward, 
Ltd. (B)30), 143 P. T. 745; M ol hersdale r. 
Cleveland Bridge A Engineering Co. (1930), 
16) 1 j. J, K, H. 261 ; W<*st lA'igh Colliery Co. 

P. McNeil (1929), 22 B.W.C.C.nU. Generally, 
Refd. Lewis v. Guest, Keen A Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram r. 
Crawshay (1927), 96 L. J. K. B. 664. 

3230. Add. Annoialions : — Consd. Lewis v. Guest, 
Keen A Nettlefolds, Watkins t*. Same, 


Tucker v. Same, Ingram v. Crawshay (1927), 
96 1j. j. K. B. 664 ; Birch Bros., Ltd. v. Brown, 
ri930j 2 K. B. 255. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647 ; White 
V. lAmdon A North-Eastern By. Co. (1930), 
99 L. J. K. B. 633. 

3281a. .] — A workman, whose right eye was 

affected by incipient cataract, lost hw left 
eye by an accident arising out of A in the 
course of his employment. In respect of 
this injury he obtained an award of com- 
pensation, first of a sum for partial incapacity, 
A afterwards, on his appli ration for review, 
in consequence of his inability to get work 
owing to his obvious disllgrurement, a weekly 
Hurn for total incapacity. While this weekly 
sum was being paid the employers’ insurance 
CO. offered employment to the workman as 
a cleaner in their office, but as the co. refused 
to give him an escort home from the work he 
refused to accept the offer. Thereupon the 
employers applied for a review, A on the 
hearing of that application the county ct. 
judge found that the workman was unlit for 
any work ; that the condition of liis right 
eye, which was responsible for his unfitness 
for work, was not due in any way tt> the 
accident, A that the offer of work by th(‘ 
insurance cf>., which the judge found to be a 
genuine offer, removed the operation of Hal/ 
V. fVilliam Hurd & Sons, Ltd., No. 3228. 
lie accordingly reduced the compensation 
to half the difference between the workman’s 
pre-accident wages A the wages offered to 
him by the insurance co. The workman 
appealed Held : the county (‘t. judge was 
wrong in reducing the compensation, because, 
per (iitEEK, L.J. : the inability of the work- 
man to accept the insurance c(j.‘s offer of 
work A his inability to dt) any work was the 
result of the* accident ; per Sijp:kser, L..L : 
the work t)ffered was not suitable work for 
the workman in view of his condition at tlu* 
date of the offer. — Bmcii Bros., J..TD. v. 
Brown, [1930] 2 K. B. 2.55 ; 99 L. J. K. B. 
.588 ; 143 J.. T. 553, (’. A. 

3231b, .J ~A miner working at the face had 

his right hand crusluHi in June, 1905. As a 
rc*8ult, in May, 1912, the middle finger of 
tlmt hand was amputated A he re*turncd to 
work on the surface as a trimmer. Jlis 
f'amiligs as a trimmer exceeded his pre- 
at'oideiit earnings, A his compensation was 
therefoii* reduced to a penny a week. In 
Jan. 1929, the pit was closed down. Tlie 
workman was unable to obtain work A 
ai>plied for eompensaiion. The employers 
contended tliat the workman was fully able 
to work, A that his inability to obtain work 
was due to labour conditions. I’lit* county 
ct. judge made an awai'd for 2s. 2</. a week. 
The employem appealtnl : — Held : there was 
evidence of x>&i4ial incapacity A no mi.s- 
du*ection.--WooDcorK v. Tydesley Goal 
Co. (1929), 22 B. W. C. C. 602, C. A. 
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3228 Ul. .1 —A workman wuh 

awarded componRat.U>n in rcspinst of 
total incapacity in Fob. 1925. tlu 
May 13, 1920, bo bi*cauu* flt for light 
work. Ho made effortti to obtain such 
witrk. but, owing to abnomial econumio 
condltionH, lie was luiablo to do eo. 
11 ho had obtained light work the elfeota 
of bis injury would have worn off, & 


ho would have recovered full capa43ity 
by Sept. 13, 1928. Owing, however, 
to his failure to obtain light work he 
was still partially incapafCitated at the 
latter date. Apart from this failure 
to uhtaiu work, his condition was not 
due to any failure on his part to take 
reatKUiable measuius to promote the 
recovery of capacity. Tno arbitrator 
having suspended payment of com- 
pensation as from Bept. 13, 1980 : — 
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Hdd: the ooutinuonoo of Incapacity, 
not being duo to any unreasonable 
conduct on the workman’s part or to 
the iutorveuuon of any new cause 
apart from economic circumstances, 
was still attiibutabie to the original 
accident; A, accordingly, that the 
arbitrator was not entiUod to suspend 
payment of compensation. — K xnnkdy 
r. SHOTT8 iHCN Oo.. (J929] S. C. (Ct. 
of Bess.) 29.- SCOT. 



Add. Annotaiions : — Consd. I^wis v. Guest, 
Keen Jk Nettlefolds, AVafckina v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. J. K. B. 604. Retd. Cushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 
C. C. 454 ; Bevan v. Nixon’s Navigation Co. 
(1928), 139 L. T, 647. 

Add. AnnofatUw : — Refd. Bitnighton r. 
London & North-Eastern liy. Co., [1930| I 

K. B. 578. 

3235a. .] — The amount of the average 

weekly earnings of a workman before accident 
was 60v«f. AfU'r the accident he returned to 
lighter work, but was paid at exactly the 
some rate as before the accident, lie, how- 
ever, only earned an averagi' weekly amount 
of 37«. 8(i., owing to slackness of trade. He 
brought a claim for comjiensation at the rate 
of O^t. 2rf. a week, being one-half the dilTerence 
between his pi*e-accident A ]>ost -accident 
earnings. The county ct. judge made a 
declaration of liability only on the gr<»und 
that he found no loss of earning capacity 
due to tlie accident since the return to work. 
The woikraan appealed : field : tin* h>.ss 
of earnings after the accident being entmdy 
<lue to labour conditions A not to the fa<‘t 
that the workman was injured, the decision 
of the county ct. judge was right.- r. 
Tayt^or BkoS- (1928), 21 H. W. C, (’. 415, 
C. A. 

.iiumtatums: Dtstd. While v. Lr.ndeiJ A- North-KaMein 
lly. Co. (IJKih), IMI L. .T. K. H. Refd. The Cr«*xleth 

Hall, The ( Vltle, 1 10:101 1*. 107. 

3238. Add. Amioiation As io (1) Refd. I>‘wi8 
V. Guest, Keen & Nettlefolds, Watkins c. 
Same, Tucker v. Same, Ingram v. Orawshay 
(1927), 96 L. J. K. B. 064. 

3239. Add. Ciiatiofis :—m L. J. K, B. 295; 130 
lu T. 427 ; 19 B. W. 0. 0. 475. 

Add. Annolatio)} -Retd. Lewis r. Guest, 
Keen A: Nettlefolds, Watkins i>. Same. Tucker 
r. Same, Ingram v. Orawshay (1927), 9tJ 

L. J. K. B. 004. 

3239a. '.] -A miner who, in Apr. 1920, 

had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. On July 13, 
he obtained a certifleato that he was dis- i 
abled by the dis<*iuse as from June 14. The | 
county ct, judge held, although totally in- i 
< apacitaU*d from Juno 11, the workman | 
would not, in any case, have been at work 
owing tti the strike, & refusc-d compensivtion ; 
—Held if a workman wits Ujtolly incapaci- 
tated bv an accident, it was immaterial that 
he might also have been prevented from 
earning money by some other causf*. — 
WlIXlAMS r. CWMAMAN COAI. CO., LTI>. 
(1927), 20 B. W. C. C. 470, 0. A. 

8240. Add. AnrudeUioti : — Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 661. 

3241. Add. Aniwlaium: — Refd. I.*ewi8 r. Guest. 
Keen A Nettlefolds, Watkins v. Same, Tucker 
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r. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 604. 

3243a. Cesser of work obtained In lieu of 

compensation.] '-“WTien a workman, jjortially 
incapacitaM by on accident during the 
course t)f his employment, obtains work in 
lieu of compensotiou, the cesser of that work 
entitles him to an award, even in coses whore 
th<‘ cesser is due to the state of the labour 
market A would luive resultf'd in his being 
unemployed in any event. — L ewis r. Gukst, 
Keen A* Netti.efot.u.s, I.td., Watkins r. 
Same, Tvckeu v. Same, Inuuam r. i^uawshay 
B uoTHEits, [1928] 1 K. 11. 20 ; 96 L. J. K. B. 
064 ; 137 L. T. 386 ; 43 T. L. B. 436 ; 71 Sol. 
Jo. 388 ; 20 B. W. C. C. 359, V. A. 

v4nm7fatum« .*• - Ajpld. Wllliuiiw i*. Cwiiuinmn Coal 

20 n. \V. C. C. 470. lijim r. Tu>l<*r Ums. (1U2S). 21 
11. \V. C. C. 41.'^. Ketd. Ciinhion r. TrvUi'irtir lixm A 
Coal Co, (ltt27). 20 II. \V. O. C, 4.^4; Hovau v. Nixon* 
Navigation CJ«. (1»2S). i:iy L. T. 047 . liuvh Hros., >.ol. »'• 
IJrown. ItlCloi 2 K. H. 2'>.'i : Whlto r. hioulon A ,\ortli- 
Fusti*»n Ih. ( o. (ID-Jin. 1 12 J. T. 

3243b. - .] A ctMl miner, who had forked 

ft>r iiianv vi'urs underground, In'cume, by 
iva.son of an attack ol nystagmus, onl> nl)l« 
to tlo surface work at a lower wage. This 
work was unavailable, owing to the stati"* of 
the laimur market, though the workman, 
hut for the nystagmus, would probably have 
been abh' to t)bfain employment under- 
ground Held : the elYect of Workmen’s 
Compensation Aet. 1923 (c. 43), «. 10, which 
was re-enai't eii as W’orkmen’s ( ’omi'ciiHation 
Act. 192.7 (e. 81), H. 9 (1), was necessarily 
to exehule ila* i<iea that the words “ able to 
«*arn ” in tt'orkmen’s Com[>enstttion Act, 
1900 (c. 58), Sched. L. applied to any cir- 
cumstances not perstuial to the w'orkman 
himself. It dealt expressly with the case 
of the man who «*ouhi not tind work, A it set 
tlie (*riterion wh<'ther the failure to llud Wf>rk 
was «iu(' whollv or mainly to the aecident, hut 
failure t<i flndwojl <lue solely to the staU* of 
(he labour market was expressly exchuhal by 
the sect., A it was impossible to say that 
('ardiff Corpn. v. Hull, No. 3284, potd. when 
applied to a eas<‘ after the passing i»f 1923 
Aet, w'HH wrong. Hevan v, Nixon’m Navjoa- 
Tif)N Co., Ltd., 1 1 929 1 A. C. 44 ; 139 L. T. 
017 ; 41 T. 1>. K. 8U5 ; 21 B. W. (\ C. 2.37, 
H. L. 

AniuAntvmn : Apld. by<‘ri r. 'J'.iylor Hnih. /f* 

C. 4I.'». Expld. 'J’aniiorli r. Iln>waic»l<ie Cctnl Co,, 
111)29] A. C. 012. bistd. Kviuis Eblm Vale 8too|, Iron 
ic IVml Co. (I«2U). 22 W. W. C. G. 27 1. COOI^. «V^Giam 
r. Oxrroft CoIHerv Co. CJi2lD, 22 J . W. < • C. J.IO . 
VIotiM I- ('le\elafi«l Prldife \ Enj^Jneoi Jiuf ( o 


Mot herH»lttl<' 
ir.» 1. .1. K \^ 201 


DUtd. WIitte 


KaHUTu Ky Co di):n)». mil- 8 ri n.’i.T Apld. 
c oek e 'I >iU*Hley Coal Co G5)2U>, 22 U \V . ® 


f.otulon A' North- 
■\oo<t- 

Btfd. 


(ilailutoiio Hpliinlnu Co. v. NanKlo < u* i* V I'-' 

101 ; Woniyas CoiU Va>. r. WalUor A • 

.*160; Hln'h liroH., J.(<l r Mrown. fllMOl - 8. O 
ilroiiKhloa i;. London * 

K I 5 , .'>7H ; The Croxteth Mall, I he 1 elt|e, [ID.htl I l.i<. 

3243c. - - .1 If a. workman, owing to injury 
fioi.i an aeeident arising out of A m the 
eouiso of his employment, is eom[)ell<*d to 
jidopt a le.Mh /emuueralive oeeupatio)i, the 
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3285 1. Whether inoapacUy within 
the Aei 0 — Slachnaw of irorAr.) — A work- 
matt. employed as a drawer ia a mlue, 
wbo had been lujiirod, was isild com- 
peioiailuii ftrel aa ior total. Sc later as 
lor partial, lorapacity- He then 
obUilntxl work with the same employers 
aa a pump englnemau at wamw blither 
♦Fan b« hmd aaraed aa a drawer, A 
compensaUon waa auapended by agree- 


’ I 


incut. The pit In which he wan 
eniploytsl aa a pump cnirineman 
luixlDK Isjen chiwxl, the workman was 
thrown out of employment. He wa«» 
untlt, «»wlHif to fala Injury, for nl^ 
former work oa u drawer, but ho waa 
lit for variouM Jolw, lucludinK tiiar of 
pump ensloesnau, at which he could 
earn hla former waae* He was unol^* 
to find work owing to the state of the 
coal ♦mning indnatry tc not owime to 
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hlH injury. The arldliulor havliuc 
emh'd compiuisuthm in the rnejintbiio 
<iK at I he date when the wolkinaii 
rd>tuJi)ed wolk i»»» a pUiap engJIUJ- 
man U<M : as the worUimni was 
lit for work uf whk'h rould <*am 
fl-4 hllfh ll*> lujul CitttXiCdl HH ti 

drawer, be was nor entllled to win- 
iM ijiuitlon. IsvKMAKCy e. KniKBUhoii 
lionUKitiaa. bri)., [11)22] 8. C. (Ct. of 
bcMi.) 338. - SCOT. 
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resulting loss of is occasioned by 

his injury even though the lower wage which 
he IS able to earn jn his new cmplo\^ent 
results in part from the economic conditions 
prevailing in that employment whether they 
are reflectt>cl in a reduction of pay or a 
reduction in the hours of work. — ^White v . 
London & Noiith-Eahtkrn Ry. (1930), 99 
J.. J. K. 13. (J33 ; 40 T. J.. H, 04«, H. L, 

3247a. .] — blacksmith was injured while at 

work by a splinter of iron entering an eye, 
&, impaiiing its vision by one-half. lie 
returned to work for a short period, but did 
not do overtime, & threw up the work on 
the ground that it was unsuitable. He was 
nervous of losing the sight of the other eye. 
The employei’S called medical evidence that 
he was fully able to do his work . ^J^he county 
ct. judge made an award in favour of the 
workman on the basis of paitial incapacity. 
The employers appealed :-~~Hcld : there was 
evidence to support the finding & no mis- 
diioction.- CoDQUirr v. United Steel Co., 
1.TD. (1928), 21 B. W. C.V. 409, C. A. 

3251a. - - - - A workman lost an eye in 

the course of his employment. lie refused 
to follow medical advice A wear a glass eye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity 
was directly duo to the accident : — Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. — H odson v . Star Paper Mills, 
Ltd. (1927), 20 B. W. C. 0. 266, 0. A. 

3261. Add. AnnotaUon : — Consd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 047. 

3264. Add. Amioiation : -Consd. Statham v. 
Oxci'oft (’olliory Co. (1929), 22 B. W. i\ 
330. 

3266a. .1 — A collier suffered a succession 

of accidents, nut was given work with partial 
compensation until, in 1921, he left tht‘ 
colliery became a club stewai*d at higher 
w’ages. In 1922 he was granted a declara- 
tion of liability against the colliery co. In 
1928 he w^as dismissed from his position of 
club steward At failed at three clubs where 
(here were vacancies to obtain the position 
of a club steward. He claimed that he w'os 
unlit to work os a collier at the coal face, & 
Ids old omploycm refused to employ him 
otherwise. He theivfore made a claim for 
compensation against Ids old employers in 
the fonn of a review of the decloi'ation of 
liability. The county ct. judge made an 
award in his favour of 7s. 6a. a week on the 
grounds that, although he could do surface 
work, lie was unable to work at the coal face, 
& that the job of a club steward was not a 
weU-knuwn branch of the labour mai'ket, A 
should therefore bo disregarded : — Held : 
there was no evidence on which the county 
cl. jud^ could find that the work of a club 
steward was exceptional ; it was a well- 
known class of employment in which the man 
was capable of working. The case must be 
remitted for a indiearing, taking this fact into 
consideration.- Htatham v. Oxcropt Cdl- 


MBRY Co., I/TD. (No. 2) (1929), 22 B. W. 0. C. 
330, C. A. 

3260b. Alter retirement.] — ^A workman lost 

the use of an eye by accident So wore a shade 
over it in consequence. Liability being 
admitted he received full compensation until 
he was able to do his ordinary work i^ain. 
An agreement was recorded whereby the 
employers undertook to provide the workman 
with employment, So ad^tted their liability 
to pay compensation “as So when their 
liability shall arise. “ The workman continued 
doing his work without compensation until 
having reached the age of sixty-six he was 
compulsorily retired under his employers’ 
superannuation scheme, but at the same time 
became entitled thereunder to a pension of 
10s. per week. After his retirement the 
workman filed a request for arbitration, claim- 
ing to be entitled to be paid full compensation 
as from the date of his retirement. Ho gave 
evidence that he had tried to obtain work 
since his retirement but had failed. The 
county ct. judge held that although the 
workman was physically capable of perform- 
ing his old work with his old employers, his 
age So the loss of the eye prevented liim getting 
fresh work in the labour market. He made 
an award in Ids fav’^our of 10s. a week. Ho 
found the workman’s average weekly earn- 
ings before the accident to be £3 6.9. So his 
pobt-accident earnings £2 2s. The first 

figure included payment for overtime & the 
second did not. hHuthermore there had been 
a fall in the rate of wages since the accident. 
The employers appealed on the grounds that 
the worlouan was not incapacitated, So that, 
it he was, compensation had been calculated 
on the wrong basis, because the judge had not 
taken into consideration the question of over- 
time So fall in the rate of wages : — Held : there 
was evidence on which the county ct. judge 
could find that the workman was partially in- 
capacitated, but, in arriving at the amount 
of compensation payable he had not taken 
into account the high rate of pre -accident 
wages So overtime. Also the question of 
pension must be considered. — Stevens v . 
Birmingham Corpn. (1029), 22 B. W. C. C. 
311, C. A. 

3274a. .] -A workman, whose left eye 

was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1024, when he was given work 
underground. This was found to be unsuit- 
able, So he was given surface work on the 
screens, So was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
in the cool trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1926. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county ct. judge held reaps, were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 
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324S li. .1 \\ lu\rt^ it ttpiKMUvd 

frum tim iMcxlk'iu oideius' that subtw- 
(jueut tu un Jiijuri tbu eurkmau 


dint>lui»e<l a auuitHl coiidititiu iu which 
1)0 ooald uot briuK hiitioelf tu Itcwrui 
work, & did uot curry out luisiloal 
iwBico to do Ught work of auy sort a» 
a curative lueaeure : — Held .* the find- 
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lUK of the arbitrator refusing to award 
conu>^usation should uot be disturbed. 

I'\UU{K»TKK «*. TOHRKNHPORI) t^ASl) 
& Oravkl Pith, Ltd., lls2Si A. 
iS. It. 487.— AUB. 
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The particulars referred to in resps.* answer 
contaizked the allegation that the workman 
was not incapacitated from doing ordinary 
surface work : — Held : the award must be 
taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work» there w^as 
evidence to support such a flnding.--->Cu8HiON 
V. Tbbdsqab Iron & Coal CoTTIot). (1927), 
20 B. W. a C. 464, a A. 

3275a. .] — A miner, in 1916, lost his right 

eye by accident, A received compensation. 
He subsequently returned to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, & 
ho was paid compensation. In Mar. 1926, 
he returned to light work, receiving also a 
weekly sum by way of compensation. (In 
July 1, 1925, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the coimty ct. judge held work at 
the coal face was not suitable, A the man's 
refusal to do it was reasonable Hrld : tiu- 
case must go back for the judge t>o decide 
whether the uusuitabdiiy of the work 
resulted from the first accident or the set'ond, 
or both, A to osse.sa the ciimpensation pay- 
able only in regard to incapacity from tlu‘ 
second accident. — Aston Coal Co., Ltd. v. 
Stancil (1926), 20 B. W. 0. C. 198, C. A. 

3282. Add. Annotation : - Consd. Evans »». Kblnv 
Vale Hteel, Iron A ('oal (A). (1929), 22 11. W. 
C. C. 271. 

3283. Add. Annotaiiorm : — Refd. Jxjwis v. Guest* 
Keen A Nettlefolds, Watkins t*. Hame, 
Tucker v. Same, Ingram v. Orawshay (1027), 
137 L. T. 386; Hiirh Hros., iJd, c. Jh<mn, 
11930J 2 K, ». 265. 

3283a. Accident to Infant— Inability to do work of 
employer on becoming adult.] -An infant 
(*raxdoyed by a railway co. lost his left foot 
m an accident while at wvnk. Me was fitted 
with an aitifieial foot A given suitable employ- 
ment until be ciune of age. His ernpl<»jers, 
being then unable to find him w'ork in an 
adult grade, dismisstHl liiTii. ''I'he w'orkman 
claimed compensation os a totally in* 
<*apacitated mlult worker, but the <*niployerH 
refused to pa}” eveept on the bfusis of parlial 
incapacity. The county ct. judge held that 
the workman was not entitled to l>e treated 
as totally incauac’it at ed either as an “ odd lot ” 
or under \\’^orknien'8 (’omiK*n8ation Aet, 1926 
(c. 84), 8. 9 (4). The w'orkman appealed : - 
Held : tliere was evidence to support the 
finding A uo niisdir<*ction. -Bahnkh i;. 
IjONDon a I^oimi Eahtkun Hy. Co. (1929), 
22 B. W. O. C. 205, C. A. 

Anuofation : Bifd. Kio"} r. TtunuuM W. Waril, LfU. (lU-lO;, 
n.i L. T. 74.i. 

3284. Add. Annotations : — Consd. Hamilton v. 
Shelton Iron, Steel A Goal Co., I^jigh v. 
Same, Timmis v. Same (1926), 136 L. T. 427 ; 
Lewis V. Guest, Keen A Nettlefolds, Watkins 
V. Same, Tucker v. Same, Ingram v. Oawshay 
(1927), 96 L. J. K. B. 664 ; Khodes v. Digby 
CJoUiery CTo., [1927] 1 K. B. 152. Apprvd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
1.,. T. 647. Consd. Gladstone Spinning Go. 
V. Nangle (1928), 98 L. J. K. H. 161 ; Bamen 
V. L. A N. E. Ky. Co. (1929), 22 B. W. i\ C, 
205 ; Evans r. £bbw Vale Steel, Iron A 
Coal Co., Ltd. (1929), 22 B. W. C. C. 274. 


Apld. Wemyss Coal Co.. Ltd. v. Walker 
(1929), 22 B. W. O. O. 886. Consd. Birch 
Hr<>s., Ltd. r. Blown, 11930J 2 K. B. 256; 
Karl r. Tliomas W. Ward, Ltd. (ll»30), 143 L. T, 
715. Dtsid. W h lit' c. lAindoti A N ort U- Ea.^tern 
By. Co. (1930), 99 L. J. K. B. 638. Refd. 
Cushion v. Tredegar Iron A Coal Co. (1927), 20 

B. W. C. C. 454 ; Tannoch v. Brownieaide Goal 
(V, [1929] A. C. 612; Siathsm v. Oxcruft 
(\)Uiory Co. (1929), 22 B. W. C. C. 330; 
The t'lvxtetli Hall. ’I'he ('eltie, 11930| C, 197 ; 
Molhi‘r.sdale r. ('lextdand Bridge A: Engineer- 
ing Co. (1930), 99 J.. .1. K. B. 261. 

3286. Add. Annotuiion : ~ Reid. Bevan r. Nixon’s 
Navigation Co. (l92fN), 139 L. T. 617. 

3287. Add. AnnoUUiont* Reid. Bevan r. Nixon’s 
Navigation Co. (192H), 139 L. T. 647; 
l!ughe.s r. l*wll-Ileli (trHint<‘ C<*. (192)»), 22 
B. W. C. C. 637. 

3289a. Unable to find lormer employment.] 

— A miner who had lost tin* sight of bis 
right eye in an accident i*«*coveretl siitlicient ly 
to be fit to resume his old work. Although 
he luid taken all reasonable steps to obtain 
work as a miner or (|uuj*r>mHn. be 
f.iiletl to olitain any. The sheritl-Mubat Itule 
found that the w^orknuui's failure to obtain 
employment' was mainly a eonsequenee of 
th(‘ Injury A treated his ineajtueity us total 
under sect. 9 (1). On apjteal to llu> First 
Division of tin* Ct. of Session the dt'eiHum 
t»f (la* sherifl -substitute was i« versed on the 
ground tiiat H<*(*t. 9 (1) did not ajiply to a 
ea84* W'beie the workman bad reeo\(*r<*d 
Hufik:i(‘nily Ui be lit for liis form(*r eiiqiloy- 
inent. Till* workman appealed to the House 
of lA>r<iH : Held: (be words '* ernptoyment 
of a eerl-ain kin<l,” in H<*c*f . 9 (4 ) nro applicable 
although the enij>h»yinent which the w'orkman 
is fit b>r A IS atteni])ting tt> obtain is 
bis pre-accident emplo>nient. ’I’ANNOcir v, 
Bkow’n'Jkhidk CoAli C«»., |1929| A. C. tH2 ; 
98 L. J. I». C. 166 ; MIL. T. 699 ; 45 ’J'. L. II. 
599 ; 73 Hoi. Jo. 499 ; 22 B. W. G. C. 383, 
IJ. L. 

.tnm>fatumH : Coosd. Ilnic)i>'f' r. ilcli Oruiiilo Co. 

()l»2Jl), n. \V. ('. ('. n.')7 : MotlMTHauJi' i*. CJi'VoIhjkI 
nr)il 4 n- A Ktiicliifrrinu: ('o. (ia»0). au I.. ,1. K. 9. 201. 
Raid. 9ir4;li IUhjh., I.nl. r flrovm, IJJKiOj K. H. ; 

I'hniltuii r. lJuloii Costio l.ino, J.td. (ilKtO). 1 tO 1., T. 0<1 ; 
UililuiiiH V. Kiitrl«’ni'<l(l I.IU. (1020), 22 K. VN . 

< . C. 

3290a. In May, 1923, a miner sulTereil a 

p4>nuaiieiit injury by axu'ident to his left 
foot A was paid conqwnsation. In May, 
1021, be was given by his eiriployrjrs light 
<*mf>loy'inent as a signalman, together with 
(‘ompensation for pai’tial incaiiacity, A he 
continued t-o <lo the work sat isfaritorily until 
the general slopjaige in 1926. Hib surviees 
wercj then disjienscd with, A ho was unalih* 
to obtain employment elwwhere. At the 
hearing it was jiroved that the workman 
could not do work which involved activity 
of (ho feet. The sherifl -siibst it iite found 
that the workman was fit only for a sfiecinJ 
A liinit-fsl cloMH of w'ork whu'h he would Jiave. 
iKi chance of obtaining in the <‘<»mpetitive 
labour market, A awardeil him com|u*nHatioti 
for total incapiu'ity. On appeal this dii'isum 
w.iM altlrined by tb<* Fii'st Division of the Ci. 
of Session. 'I'he employers again appealed : 

Hvtd : t/here u as ample evkleoce to support 
the lltulifig of the arbitrati'jr. WkWLYhh 
C oAi. (’o., l/rn. /. Walkkh (1929), 22 B. . 

C. C. 366, H. Ij. 
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3292* J fid. A nnotation : — Refd, Karl v. Thomas 
W. Ward (3930), 343 L. T. 746. 

3295. Add. Annotation : — Consd. Lewiii v. Ghxest, 
Keen & Nettlefolds, Watldns v. Same, 
Tucker v. Same, In^m v. Orawshay (1927), 

96 L. J. K. B. 064. 

3296a. .] — In 1911, a worlunan lost his 

right arm as a result of an accident. P^om 
1913 to 1922 ills employers engaged him on 
light work. In 1922 it was agreed that he 
should in the future be paid 7s. Od. a week 
compensation in respect of the estimated 
dillerence between what he could earn at 
light work & what he would have been earn- 
ing if he had not been injured. After 1924 
ho was given the work of record-keeping. On 
Dec. 24, 1027, he was discharged, the works 
being closed on account of trade difficulties. 

On .Fan. 0, 1928, after sixteen days, he was 
re-engaged on light work on the terms of 
the 1922 agieoraent. The workman received 
unemployment benefit for the period he was 
unemployed A also the weekly compensa- 
f ion of 7s. (id., A did not try to obtain other 
emx>loyment. On May 13, 1928, he filed an 
npjdication for arbitration, claiming an 
increase of compensation during the period 
he was unernploycid on the basis of total 
incapacity. It was agreed that the amount 
recoverable in these proceedings, if successful, 
was 66»., being two sums of 36s. a week less 
the two payments of 7s. 6d. The arbitra- 
tion was begun in Aug. 1928, ^ continued 
in Oct. In his evidence the workman said 
that ho was “ a storekeeper plus messenger,” 

A; that he could act as a watchman-gate- 
koei)c‘r. At the hoiiring in Oct. the county 
ft. judge intimated that he was prepared to 
a(*co])t the argument put fomard on behalf 
of the workman that ho was an “ odd lot,” 
but again adjourned the case to Fob. 1929, 
for fuj’thor consideration. In Feb., after 
hearing further argument, tho county ct. 
judge found thal. tho workman was partially 
incanacitatod, that there were classes of 
ein])loyrm*nt in which ho could earn his 
pre-uccident wages, A that 7«. 6d. was 
sullicient comi)ensation during tho two weeks 
in (luesl ion. Tho workman api)oaled - 
Urld : tho findings of tho county ct. judge 
amounted to a finding of fact. that tho work- 
inan was not an ” odd lot,” A th<>ro was 
evidence to support such a finding A no mis- 
direction. -Evans v. Euuw Vai.e Stkei., 
luoN A Coal Co., Ltd. (1929), 22 B. W. 

V. C. 274, C. A. 

3299a. - - .1— A workman met with 

an accident arising out of A in the eoui*se of 
his employment which ro8ult<*d in the loss 
of his right arm. He received full coui- 

1 )ensation based on total incimacity for some 
-ime, when it was reduced. Owing to failure 
to obtain wi.>rk he again claimed full eom- 
pensation. Arbn. iirocoedings having taken ' 
place, tlie county ct. judge made an award | 
l)ased on partial incapacity, holding that the i 
faUuro to obtain work was not ” wholly or i 
mainly ” due to the injiu*y. but to the staU* ! 
of the labour market: — Held: there was 
nuiterial upon w-hich the county ct. judge 
could base his decision. The w<»rKuiau ; 
inning failed to piMive that bis failurt' to i 
(»btain work was a comH*queuce, wholly or i 
mainly, of the injiury, A there being no mis- 
dneotion, the appecd failed. — M othtcbsdale 
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V. CT.EVELAND BRIDGE A ENGINEERING Co. 
(1930), 99 L. J. K. B. 261 ; 142 L. T. 641 ; 
23 B. W. C. C. 47, C. A. 

3300a. .] — ^A workman, in Dec. 1924, 

lost his left eye in an accident, A received 
compensation until he was re-employed at 
full wages at his old work in Mar. 1926. 
In Aug. 1926, he was discharged owing to 
slackness of trade A received unemplojunent 
benefit for a year. He was unable to give 
any clear evidence of what he had done subse- 
quently, but from Oct. 1928, to June, 1929, 
lie was employed by the ^ardians. From 
June, 1929, he was again in receipt of un- 
employment benefit. He made a claim for 
compensation in Aug. 1929. Evidence was 
given that he had applied three or four times 
to his old employers for work, but unsuccess- 
fully, A that he had been unsuccessful in his 
applications for work to two other firms. 
The emi>loyers alleged that tho only reason 
why they had been unable to re-employ him 
was because he had always applied for work 
at times when there was no work to be had, 
but that there bad been woi*k available for 
him in the past, A there was work available 
for him at the date of the hearing. There 
was no evidence that the refusal of work by 
the other two firms was due to the fact that 
he had lost an eye. The judge found that 
the workman had failed to obtain emphiy- 
ment wholly or mainly in consequence of liis 
injury, A made au award in his favour under 
sect. 9 (4) on tho basis of total incapacity. 
Tho employers appealed on the ground that 
there was no evidence of either partial or 
total incapacity A no evidence to bring 
the case within sect. 0 (4 ) : — Held : there was 
misdirection A no evidence to support a 
finding of incapacity duo to the injury. — 
Hughes v. Pwul-Heli Granite Co., Ltd. 
(1920), 22 B. W. 0. C. 637, C. A. 

3301a. Ability to do work in ordinary course of 
employer’s business.] —On .Ian. 6, 1923, the 
workman, who was at the time of this appeal 
fifty-nine years old, while working as a 
general labourer, was injured by an accident 
arising out of A in the course of his cmplo>- 
iiicnt by resps. His left foot A leg thickened 
A swelled, A ever since he has walked with a 
limj) with tlie aid of sticks, A been unable 
to do any work involving standing up. In 
Jan. 1924, an award was made in his favoiur 
for full compensation on the ground that his 
injuries left liis labour as an ” odd lot,” but 
on resp.’s undertaking to give him some work 
suitabh' to his impaired powers A to pay him 
a wage equal to his pre-accident earnings, the 
only award made was a declaration of 
liability. He was given the work of cleaning 
valves to do, for which he could sit at a 
bench, A he continued so to work till Nov. 
1929, when, owing to slackness of trade, ho, 
with many other able-bodied A injured men, 
was dischai*ged. Since that time he had been 
unable to obtain any work, employers having 
told him they were slack A had nothing to 
suit him. Applts. having refuscnl to pay him 
compensation, ho filed a request for arbn. 
A the county ct. jud^' awarded him full com- 
pi^nsatiuii <ui the basis of total incapacity on 
the ground that he was the class of man fin* 
whom employers weixi called upon to find 
special jobs of light work, A that oonse- 
queutly his labour was an ” odd lot ” : — 
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Held: tho workman being able to do, & 
ba^g done, the job for six years, of cloaning 
valves, a job necessary to be done in the 
ordinary course of business of his empkivers, 
his labour was not an “ odd hit,*’ that was 
to say, he was not only able to do certain 
very special jobs depending on finding a 
very special empk>>er who either from cimi- 
pa^ion or because he had a special job was 
able to give him employment, therefort' he 
was not totally incapacitated. — K aki, r. 
THOMAS W. Ward, Ltd. (19:K)). 113 L. T. 
715, i\ A. 

A302, Add. Annotation : — Refd. Bcvan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 047. 

3305* Add. AnnotaiUnis : — Consd. v. Guest, 

Keen & Nettlefolds, Watkins v. Same, Tucker 
V. Same. Ingram t\ Crawshay (1927), 90 
L. J. K. B. 004 ; Barnes e. L. & N. E. Kv. Co. 
(1929), 22 B. W. C. C. 206 ; Evans r. Kbbw 
Vale Steel, Ii-on & Coal Co. (1929), 22 B. W\ 
C. C. 274. Refd. Cushion v. Tredegar Iron 
& Coal Co. (1927), 20 B. W. C. C. 454. 

3315a. .] — A wormian was employed as a 

seaman on a flshing>boat at £3 a week. On 
Feb. 11, 1920, his dnger was cut by a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., pajrment being on a profit-sharing 
basis. ^ his share of the profits being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but there were no profits. On Nov. 6, 1926. 
he filed a request for arbn. claiming half the 
difiercnce between his pre-accident wages 
& what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1920, at £2 5^., ck awarded him 
7s. 6d. a week comptmsation ; —if eld : | 

(1 ) there was no evidence that the workman j 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; i 

(2 ) the workman had not discharged the* onus 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. ' 

-McLbod V. JihACK (1927), 20 JL W. C. C. i 
530, {). A. 1 

3325. Add. Annotaiiott As fo (1 ) Consd. Gunlner I 
V. Vickers (1928), 11 T. I.. U. 503. j 

3329. Add. Anuoiaitonn : — A*t fo (I ) Refd. VN hit** 

Ismdon A North- Kai>i«*rn H>. r*i. (1929). 112 1 
L. T. 135. 6VNsra//|/, Refd. Gardner V. A'ickers I 
(1928), 44 T. L. H. 503 , 

3341. Add. CWkms 110271 A. O. 120; 90 i 
L. J. K. B. 281 ; 136 L. T. 268 ; 19 B. W. 
C. C. 410. 

Add Annotation ’Held. Curran r. Kays, 
[1028] 2 K. B. 469. 


3354. Add. Annotation : — As to (1) Refd* Nugent 
f. Ijondonderrv Collieries (1929), 141 L. T. 
619. 

3355. Add. Annotations.* — Consd. Welsh Navigtition 
Steam Coal Co. v. Evans, 11927] A, C. 834 ; 
Nugent t». Londonderry (Collieries (1929), 
141 L. T. 619. 

3357 . Add. A»Dio/afi<ms .* — Consd. Campbell v. Port- 
land Colliery Co. (1926), 10 B. W. C. C. 594 ; 
Shotts Iron Oo. v. CHirran, [1920] A. C. 409. 

3S59a. .] Whore a workman wlio had 

betm killed by an accident arising out of A 
in the coui'se of his employment left his 
mother A' several l>rothei*s A' 818101*8 under the 
iigo of fifteen ptudially dejieiulent on his 
eai'nings i/c/d ; the brothers A 8i8ter.s 
won* entitled to the chiUlreirH allowance. - 
Shoti’s Iron (\>. r. Crmi an. [19291 A. C. 
409; 98 L. J. P. (\ 73; 141 L. T. 05; 46 
T. L. IL 251 ; 22 B. W. <\ (\ 1. 11. L. 

I 3359b. Brother under fifteen. 1 Siiurrs 

Iron Co. v. Cohuan, No. 3359a, an(r. 

' 3359c. How calculated- Period of calculation 

' Posthumous child.] A workman having lu’en 
killed by accident arising out of liis employ - 
ment, his widow claiim’tl comp4*nsation for 
herself A her juisthumous child born some 
ten weeks afG*r tin* workman's death, 'rho 
employers jiaid a sum of moru*y into ct. in 
respect of tin* child’s allowance baaed on 
15 per cent, of £2 a week for 789 weeks 
or ftfU'cn years: if rid : the child was 
entitled to a sum calculal>4*d by taking 15 
per cent, of £2 a w«*ek over a jieriod from 
the death of the workman to the date when 
the child in fact would attain ilu* age of 
fifteen, which, in this cast*, was soni<* ten 
weeks more than fifteen y4‘ar8. Atiihy v. 
Pk'KEHinus, Ltd. (1920). 90 1^. .1. K. B. 
250 ; 136 L. 7'. 535 ; Huh nom. He Athky, 
PlCKKIIlNdH, I/I’d.’h Appmc ation, 20 B. W. 
V. C. 215, C. A. 

3359d. Amount of lump sum.) A workman 
died as tho wsult of an aceideiit, having 
pr<*viouH!y received from his «*mployerM 
£65 5.V. 5a. in weekly jtaynients as compensa- 
tion. On his death his employers paid into 
ct. £534 14w. 7d., made up of £234 Ms. 7d., 
t.c., £300 less £65 5s. 5d., for the lump sum 
payable to the widr>w, A £300 for ehildreirs 
allowanc*e. ’I’lio total amount to which Uu* 
children would have been entitled, if not 
limiti'd in any way, was calculated to be 
£617 14«. The county ct. ]udg<* decided that 
the amount paid in was riiasauahle A, at 
the request of tlie widow , made an order for 
payment out of part of tin* amount : - Held : 
(1) the amount paid into ct. by the employers 
was insufficient, A the dependants were 
entitled to the full £600, since if the lump sum 
calculat'd under Workmen’s (kiinpcnsation 
Act, 1026 (c. 84), s. 8 (2), was reduced below' 


PART XIV. SECT. IS. 8UMECT. 1.— 
C. (b). 

3349 IL .) -ApplU., Ijcing 

tho father, luolhor. bruthi'ni. St HlatoTM 
of (lt*ct*eMod. clalua*<l componHatJon 
under Workem* Conipcojuitlon Act, 
191*^1-1 in!4, on the ground that the>' 
vrerv partially dcrM'udent »n deceased. 
Appltii.ScdttceaMCd bxid rcaidid tngethcr, 
St deceased, who wraa an Infant, had 
been in receipt of a wage uf lit*. 6d. por 
week at the time of bis death, which, 
or most of which, he was in the habit 
of contciboUng towards the expenses 


<if the liuu'a*hol(i «f whh'li In* was a 
iiicrjikM,T. The niairistrati* found that 
I the txxrtt of the Iwep ef d4^rf.>aMC<l <ariin 
Ut more than tin* amount whk-h In* paid 
into tb<* family 6c that aptiiU. wcit* nut 
do|>endent <m bint : //ila ■ the nuiKlt*- 
trute was entitled to find that upplu. 
wenj not dependent on dt'ceam'd. 
KnuoMisroMii: «. UitKAVi>.H (lliStS). 39 
W. A. L. IL82. AU5. 

1 1. irtcupaeity o/ uayr turntny 
JaUter — ItrmUt of son's — 

A workman who was killed by an 
aoddent arisfng out of bis employ* J 
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nu'nt. left Ids motlKS A hIhOt partially 
dependent ujiuu hfx (’iiniJnip*. His 
father, a wagr'-<*uniet St not dependent . 
wae U>tally incapacitated hy the newH 
<;f hlM sun's death. 'Hie arhitretx^r 
fmik the Johh uf the fatla r*H ettminuH 
Into eonKlderutJuii in nHiwautlng the 
lump suin pa>a)du the do{M*ndaiJtM, 
The einplujerK u|»f»ealed JIM: the 
h;sn of (iio father's Ha^*eanilng 
(upacity vtUM irrelevant lu the asseiM- 
fiient uf the exirniiciuttitiun, HwAN r 
(lOLTKlISS iiu>N Co.. IJIU, (1928), 21 
ii. W. C. C. 607. «COT 
o. nevsd., 19 B. W. O. O, 491. 
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£300, then, if the figures warranted it, the 
chU (Iren’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
the children’s allowance together did not 
exceed £600 ; (2 ) the widow was not deprived 
of her right of appeal by having acc^ted 
payment of part of the amount paid in, 
because, although she might have approbated 
the order on her own behalf, she had repro- 
bated it in the interests of her children. 
(3) SemiHe : a request for arbn., & not an 
appeal, was the proper procedure for the 
widow. — ^MAiiCOLM V. Barber, Walker & 
Co., ITTD. (1927), 137 L. T. 470; 20 B. W. 
C. 0. 616, 0. A. 

3369e. One child over fifteen partially de- 

pendent.]— -A workman died as a result of 
an accident leaving a widow &> two children 
under fifteen all wholly dependent, also 
one daughter over fifteen partially dependent. 
The countv ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 
dependency ; — Held : the children’s allow- 
ances must bo calculated on the basis of their 
being wholly dependent, 8c, the existence of 
another member of the family over fifteen, 
who happened to bo only partially dependent, 
did not affect the calculation. — Green v. 
Premier Glynbhonwy Slate Co., Ltd., 
[1928] 1 K. B. 661 ; 97 L. J. K. B. 32 ; 138 
L. T. 90 ; 20 B. W. C. 0. 663, O. A. 

3364. Add. Annotation : — Consd. Lewis v. Guest, 
Keen Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. .I.K. B. 064. 

3366. Add. Annotations : —Consd. Lewis v. Guest, 
Keen tk, Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. .T. K. B. 664. Refd. Bovan v. Nixon’s 
Navigation Co. (1928), 130 L. T. 047 ; Barber, 
Walker & Co. v. Flint (1928), 98 L. J. K. B. 
83. 

3371a. -.1 -Stkvknh r. Birmincuiam 

(\)RPN., No. 3269b, aide. 

3S73. Add. Annofatiom : — ^Consd. Hamilton v. 
Shelton Iron, Steel &, Coal Co., J^eigh v. 
Same, Timmins v. Same (1926), 96 Jj. J . K. B. 
295 ; Lewis v. CJuest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
V. Orawshay (1927), 96 1.. J. K. B. 064. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. 

3375. Add. Annotalion : -Consd. Biirii Hros., Ltd. 
r. Brown, [1930] 2 K. B. 2G5. 

8377a. Accident occurring before operative date 
of 1928 Act - Compensation to be calculated 
by reference to 1906 Act.] A workman eai*n- 
iug £1 18«. 6(/. a week was injured by an 
accident on .fuly 10, 1923. Liability was 
admitted A eoinpensation paid. Tlie 1923 
Act did not come into operation until Jan. 1, 
1024. In Sept. 1924, ho I'esimied work at 
lightiir employment, but was in receipt of 
higher wages. In Dec. 1928, ho was dis- 
charged. In June, 1929, he tiled an applioa- 
tion for arbn. The county et. judge found 
that he was still partially iiu-apaeitat'iHl A 


made an award for a weekly payment of 
£1. The employers appealed ; — Held : the 
accident having occurred before Jan. 1, 1924, 
compensation for partial incapacity should 
have been awarded in accordance with the 
1906 Act, & the judge,, in making the award 
he did, must have applied the principles of 
the later Acts. — ^W illiams v. Englepibld 
(^OLUERIEH, Ltd. (1929), 22 B. W. C. C. 
532, O. A. 

3385. Add. Annotation : — Refd. Broughton v. 
London & North-Eastern Ry. CJo., [1930] 1 
K. B. 578. 

3389. Add. Annotation Refd. Stevens v. Bir- 
mingham Corpn. (1929), 22 B. W. C. C. 311. 

3390. Add. Annotation : — Refd. Colquitt v. United 
Steel Co. (1928), 21 B. W. C. C. 409. 

3390a. .] — A miner, in 1913, sustained a 

fracture of his right leg &; was wholly in- 
capacitated, for wliich he received full com- 
pensation at 36a. a week. The employers 
subsequently claimed to reduce the com- 
pensation to 3«. 5d. a week, on the ground 
that he was then capable of earning wages 
as a clerk, storekeeper, or lampman. The 
workman filed an application for arbn. 
claiming the continuance of compensation 
for total incapacity. The judge referred 
certain questions to the medical referee who, 
in liis leplies, stated that the workman 
suffered T)ain in his right leg which would 
prevent liim standing eight hours as a store- 
keeper or lampman ; but which would not 
prevent him doing the full work of a clerk. 
The judge examined letters written by the 
workman & found that he was sufficiently 
well educaU^d to earn 30». a week as a clerk 
on the answers given by the medical 
referee, made an award for Is. Sd. a week 
with costs. Th(* workman appealed : — Held : 
there was evidence to support the finding of 
fact & no misdirection. — ^Ypx>man v. Great 
Western (^ollibby (’o., Ivtd. (1929), 22 
B. W. C. C. 547, C. A. 

3392a. — - • Lack of accommodation for work- 
man’s family.] —A workman employed by a 
railway co. tis a foreman ganger, living in a 
village in liincolnshire with his wife, whose 
lungs were delicate, 6c, his four children, w'os 
pai-tially incapacitated as the result of an 
injury from an accident arising out of &, in 
the coui’se of his employment. His average 
weekly earnings before the accident amount^ 
to £3 1«. 1 Id. The co. offered him, lirat at B. 
A then at S., work which he was capable of 
doing A in which be could earn £2 6«. 9d. a 
week ; &. they made him weekly payments 
of 7s. Id. The workman refu8(‘d tlie employ- 
ment offeivd as not being “ suitable ” on the 
grounds that, as he alleged : (u ) in neither 
of the places mentioned could he find accom- 
modation for liis family, & (5) that Ids wife’s 
health would suffer if she liad to live in either 
(»f them ; & he applied to the coimty ct. for 
an awaj^ of compensation t—BTcid ; the 
lock of accommodation for the family of the 
workman A the possible or probable injury 
lo his wife’s licalth wert* irrelevant to the 
(juestion wlieUi(*r available emplojTiiont was 


PART XIV. SECT. SUB-SECT. 8.- 
C. (»). 

3374 1. ■ — Offer of auUahle work — 
Ae non-union worker.] — HeiA : as th« 


oiuployora bad u»t diAc'harKed the oftu« 
of proTlmr Uiat aoo(>ptauoe of the cou* 
dltion In their offer would not hare 
made the woi^uunn’apoattlon materially i 
worse than it had been under the old i 


oout Ftu>i. the arbitrator was not 
entitled to refuae oomjpenaation. — 
M'Donaju> o. Outram (Qiwm) & 
OO.. Ltd., IIM71 8. a 383.— ffOOT. 
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suitable/’ — Ukocuhton v. London & 
North-Eastehn Ry. Co., [1930] 1 K. B. 
578 ; 99 L. J. K. B. 238 ; 142 L. T. 475 ; 4H 
T. L. R. 202 ; 74 8ol. Jo. 138 ; 23 B. W. (\ (\ 
17, C. A, 


8302b. Injury to wife’s health, h- UHortiH- 

TON V. London A North- Eastern Ry. (’o.. 
No. 3392a, ante. 


8306. Add, Annoi/itiou : Refd. Yat<*s v. Htnis- 
worth Rural District (\uineil (1929). 22 
B. W. C. C. 049. 


3800. Add. Anttotations : — Consd. Nixon v, A.-G. 
(1929), 46 T. L. R. 31. Refd. Transferred 
Civil Servants (Ireland) Compensation. LI 929] 
A. C. 243 ; YaU's r. lleinM\orlh Rural Ibstrict 
Counciil (1929). 22 B. W. <\ (\ 049. Mentd. 
Wigg V. A.-G. for Irish Free State, [1027] 
A. C. 674. 

3401a. Must be paid In respect of incapacity. ) 

— By Local Govemme^nt Ac other Ollicers’ 
Superannuation Act, 1922 (c. 59), s. 6 (3), 
where a servant of a local auiiiorit.y adopting 
tlie Act has attained the age of sixty-liv**. lie 
shall cease' to hold his eiiiployiuent , pii>vid«*(l 
that the local autliority may, with the iMuisent 
of the servant, by resolution extend the* 
period of employment for oiu‘ year or any 
less penod A: from time to time as the> 

may dec'm expedic^nt. A dustman, ag<‘d 
sixty -seven, eiuphjyed by a local authority 
which had adopt<*d the above Act was 
injured A became entitled to be paid com- 
pensation. lie was paid full ('ompcuisation 
for a short time A: then given a small weekly 
pension. The* w’orkjiian claimed comjiensii- 
tion on the basis of total incapa<’it.v . I’htTe 
w'as no evidence* as to wh<*ther the employ- 
ment of the workman had las'ii <‘xt/ended by 
i*esolution, or as to wdiethor the pension w'as 
paid in respect of the incapacity. The* 
county c't. judge found partial incapa<*it> A: 
held that the pension was being paid b> the 
employers in rt*spect c»f such incapacity. He, 
thcTeforc*, made an award of compensation 
for partial incapacity, reducing the w<*«*kly | 
payment by the* amount of thcj w<*ekly i 
pension. The workman appealed : Jfdtl : 1 
there w'ew insufficient inatcTials bc'foic* the i 
county ct. judge to enable him to com** t4> a ‘ 
pneper decishui as to whc'tlier the pension 
was in respect of incapaxdty or not. Appeal 
allowrc'd. ('asc' ri'mitted for i'C*h(‘ariug. 
Yatks r. Hk.visw'oktk Ri'KAI. Distkic'C 
(’OUNCIL (1929), 22 B. W. V, (’. 649, (\ A. 


3420. Add. Aimolaium : - Distd. McOee v. Muir 
Wm. Ac Co. (1929), 140 L. T. 646. 

3423a. Payments received under part-time agency 
agreement.) — A workman was employed as a 
Utter by a firm of engineers, As at the same 


time was acting under an agreement with a 
btmefit society os their part.-time agent. 
Under this agreement he agrec»d to obey the 
orders of the society & perform all his duties 
in accordance with official instructions. 
Uo was to be paid a weekly salary calculated 
on a percentage basis. The workman suffeivd 
an accident in tlie course of his employment 
as a titter. The county ct. judge, in order 
to compute his average weekly earnings, 
added together tlie weekly payments received 
from btith sources. Tlie’omployors appealed 
on the ground that the relationsliip between 
the society A: the w'orkman was that of 
principal «!c agent, At not master Ac servant, 
Ac tliat hia payments umler tin* agwM'ment 
should not be taken into account : — Held : 
the judge hatl rightly construed i ho agreement 
ns establishing the relationsliip of master Ac 
servant between the society Ac the workman. 
— Robkbts V. Gardner (Wiij.iam) Ac Sons 
(1028), 21 B. W. 0. V. 164, (’. A. 

.1 mu tint ton . Reid. r. HomiI Am>Tml ('o-opt iiitivt* 

170 I.. T. .Id. I.'vO. 

3423b. Payments out of public funds- Com- 
pensation for loss of wages"^ -Workman sitting 
on Court of Referees.] The earnings wliii'h 
are to be tak<*n as the basis of llw' compensa- 
tion payable to an injured w’orkman under 
Workmen's CompeiiMation Act, 1925 (c. 84), 
are tlu* eaiTiings in his employment, Ac do 
not include other earnings such as payments 
to the w’orkmau from i>viL>]ic funds to make 
up loss of wages for days w'heii instead of 
working hi* sits as workmen’s representative 
on the Vi. of Referees of a local employment 
committee.- MrdKK v. Mi’ir W. Ac (*i).. Utd. 
(1929), 149 J,. T. 516 ; 45 T. L. It. 202 ; 73 
Sol. Jo. 109 ; 22 B. W. (’. lift, <1 A. 

3433. Add. Annoiation,H (1 ) Refd. Hamilton 

V. Shelton Iron, St<*cl A (’oal (V>., Leigh v. 
Same, ''rirnmins i». Same (1926), 96 Ij, J. K. B. 
295. to (5) Refd. Bevan v. Nixon’s Naviga- 
tion Co. (n>28), 139 L. T. 647; Ihuicaster e. 
Sudlow (R.) A: Sons (1929). 22 B. W. C. <’. 
.76I. Generally, Refd, lx‘wis v. Guest, Keen 
At Nettlefolds, Watkins v. Same, Tucker v. 
Same, Ingram r. Craw'shay (1927), 96 
L. J. K. B. 604 ; Rin ii Bros., Dtd. e. Brown, 
j 19301 2 K. B. 255. Mentd. ManchesLT Ship 
Canal Co. r. |)iri*etor of Puhlu* BrosccutioiiM, 
11930] J K. B. .547. 

3455a. — Overtime.)— S tevknh v. ButMiNOiiAM 
('OKPN., No. 3269b, aide. 

3455b. Peniion.) -Strvknk v. Bikminuham 

OoKPN., No. 3269b, afiie. 

3455c. Occasional Increased wages when working 
away from home.] The w<»rkrnan, a ganger, 
aged lifty-tlve years, met with an a<*cident in 
the coui*fte of his empl(;yiru*nt & tw o Ongero of 


PART XIV. SECT. IS, SUB-SECT. 8.- 
A. (ft). 

3416 1. WhfilnT tnridtuUd adrantaitrs 
^$trlttdrd- Value of tuition to appren- 
luY.l All apprentice, not In roeelpt of 
any wagiw. u-an totally luca|HM*ltaU>d 
as a result of an aivkieiit arnduir out 
of A; in the ooume of liis employment : 
— Hftd : thu laJoe of tfao tuition he 
reoHvtsl eouM not lx* taken Into 
iJMVount for tlx* imriM***** of aisardinK' 
ciMOpeiiHut hill. Daiih r. Jiiti.AiirM, 

(I930J 1 H. IR* 

MU Amount he Ut aetwOty earnini/.] 
HeM : as the worlouati was employed 
Sc, there was no other employiaeni 
open to htni at which he ootild earn 


, higher waguH, the proper flgure to take 
J In aiuieaMliig coropensatJou was the 
; amonnt he was actually earning. - 
i DrKKS V. BAinu. IU12&J «. C. (Ct. of 
.Hess.) SAG.—SCOT. 

! PART XIV. SECT. 13. SUB-SECT. 3.>- 
: B. (a). 

t 3482 vUI. .1— IICNHIONFJ r. 

, FeRRAiu, fli»26{ V. L. U. JG^: 47 
A.I..T.141; 11036) ArgiiH n. ic. 13 : 1 . 
AU8. 

PART XIV. SECT. 13. SUB-SECT. 3. 

B, <a> ii. 

■b. EmpUntmetU durino aumnter 
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' mofUliH as cluh nertoiU.] i'ltf V efn- 
I pJuyinent, with a club, lasteil oiil> 

! liiiriug the Miunrn<T uionHiM. foi wlUi h 
he mx’l’Kid a wwkJv wme<' of i:l i.'i.n,, 
< Jic during the wiiiUr iitoiilhs he omh 
] euKa(n*(l »« an hnlejK-ndtnt eontia<*tor 
, on hlH own aeMiUMt : HfM : <*oni- 
nejiHation should l» liShenwd on the 
iiHuiit 0 / Mil uverago wi-i'kh wage of 
>1 I'./i., A' Ihe lireiik In I h^ eniploy- 
, loi-Mi (iiiritiK tl»e wilder inoiidM was 
iiiif (o l.#‘ eh no iti( Ideiital t-o 

hi etiijdoyinent wllh fho i Uib as to 
dioi/tdie him to uwieMHiiieiit uit thin 
l.K,\'lllUI r. I'KTOXK (‘K.NTkil 

Row II VO CU’ll lliKlUJ S. 35. L. 1' 
171). N.Z. 
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his right hand were injured. After receiving 
ronipousation on the* basis of total in- 
capacity for abrnjt four months, he resumed 
work with his f>ld emi>loycrs. He was after- 
words discharged & was out of work for 
abf)ut two months. He then obtained work 
with a munifijial autijority, his weekly wages 
varying from £2 to £3 1«. (id. He claimed 
con»p<‘nHatu>n under the Act, on the basis of 
7 >artial incapacity, alleging that his average 
w(‘ekJy earnings before the accident were £4 
tV fiiat he was able to cam £2 10«. 8d. afti‘r 
tin* a<i<‘i<lent. At the hearing ho stated that 
liis average pre-accident weekly earnings as 
a ganger when at home amounted to £3 16«., 
& when not at home £5. The county ct. 
judge made an award in favour of the work- 
man of £1 a week to take effect from the 
dote of the accidemt. The county ct. judge 
said that he thought he had arrived at that 
ligurci by taking into account the workman’s 
oc(jasional pre-accident earnings of £.'> a 
W'eek Held : tin ‘re was no ground for 
interfering with the award of £1 per week, 
as th<‘ county ct. judges had not considered 
anytijing irrelevant. I’lie award must there- 
fon* be affirmed.- Ford v. WEiiLKRMAN 
JlnoK. (193(1), 99 L. J. K. H. (500 ; 143 L.. T. 
r>90, (\ A. 

3466. Add. Annotation : — Aa to {\) Consd. Temple- 
ton V. Parkin Wm. Ac Oo. (1929), 140 L. T. 
619. 

3469. Add. Annoiationa : — Aa to (1) Refd. Temple- 
ton V. Parkin Wm. As Oo. (1920), 140 L. T. 
619. 1o (2) Refd. Hobbs v. llcjyal Arsenal 
Oo-o])erative Society (1930), 170 1.. T. Jo. 159. 
Aa to (8) Consd. Roberts v. Gardner (1928), 
21 B. W. 0. 0. 164. Refd. Williams v. Larsen 
(1928), 21 B. W. 0. 0. 339. 

3472. Add. Amiolaiion : -FoUd. McGee v. Muir 
Wm. Ac Oo. (1929), 140 L. T. 640. 

3475. Add. Annotatiotia : — Apid. Gardner v. Vickers 
(1928), 44 T. L. R. 603 ; He IJneraployment 
Insurance Act, 1920, He Leeds Corpn. Ad 
C hadwick (1928), 02 J. P. 192. Refd. Scott 
1 ’. Summerler Iron Oo. (1930), 99 1.. J. P. O. 
170. 

3482a. Causing temporary unemployment.] — 

Api»lt., who was (‘mployed by rosps. as a 
riveter on piecew(»rk, received notice, on 
Sopt. 3, 1920, owing to the coal strike of 
that- year, that there was no more work 
available for him. He accordingly ceased to 
work till D<*c. 8, when he was re-employed 
by resps. On Jan. 11, 1927, he met with an 
accident causing total incapacity. On an 
application for compensation, the county ct. 
'judge held the intcirruption was a normal 
incident Ad there was no break in the employ- 
ment, & he awarded compensation on the 
basis of applt.’s earnings for the twelve 
inontlis prior to the accident : — Held : the 
interval was not one of the incidents of a 
discontinuous employment. Ad there w’ae a | 
break in the employment. Ad the case must 
go back to the judge to assess compensation , 
on tiiat basis. — Gabdnesi v. Vickers, Ltd. ' 
(1928), 44 T. L. R. 563 ; 21 B. W. O. C. 129, , 
C. A. I 

3491. Add. Annotation : -Refd. Miirchant r. i^har 


PART XIV. SECT. 14, SUB-SECT. S. 
8513 1. Validity of---JuritdtcHon of 


Steam Trawling Co. (1929), 22 B. W. C. C. 
247. 

3498a. Promotion due to illness.] — ^A workman, 
who had been employed as a deck-hand, was 
promoted boatswain of a steam trawler, owii^ 
to the illness of one of the vessers officers ju^ 
before she left harbour. Within twenty-four 
hours of putting to sea, the workman siiffered 
an accident. In the course of subsequent 
proceedings regarding the payment of com- 
pensation, an issue was raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The county ct. 
judge held that at the time of the accident 
the workman was employed in the grade of 
a boatswain, & awarded compensation on that 
basis. The employers appealed ; — Held : the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 
accident. — ^Marchant v. Char Steam Trawl- 
ing Co., IJTD. (1920), 22 B. W. C. C. 249, C. A. 

3511. Add. Annotation : — Consd. Niddrie Ad Benhar 
Cool Oo. V. Dee, [1927] A. 0. 299. 

3513. Add. Annotation Hetd. L<*onard v. Red- 
brook Tinplate Co., 11930] 1 K. B. 013. 

3521. Add. Annotation: — Apld. Williams v. Craw- 
shay Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 
223. 

3530a. ,] — On a finding that a workman 

has fully recovered &> there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded. — Porter v. 
WniTBYS, Ltd. (1926), 19 B. W. C. 0. 414, 
O. A. 

3630b. .] A miner Imd his right eye 

injured by a splinter of coal while working 
at the coal fac<‘ Ad was paid comi)enHation 
iherefoi*. TJio employers subseijuenily 
applied to terminate the weekly payments. 
At the hearing the medical evidence was con- 
flicting, Ad accordingly * the judge referred 
cei-tain (questions to the medical refertn?, who 
answered that the wi>rkman was fit for work 
at the coal fac*<‘ Ad that he did not think that 
there was any greater danger to either vyo 
from such work than there would be if the 
vision of the right eye were normal. Tlje 
judge thereupon terminated the weekly pay- 
ments, but made a declaration of liability. 
The employers appealed ; - Held : there w'as 
no evidt'nce of any reasonable prtibability of 
incapacity arising at a later day. Ad, therefore, 
no ground for making a declaration of 
liabilitv. — West Leigh Colliery (’o., Ltd. 
r. McNeil (1929), 22 B. W. C. C. 611, C. A. 

3530e. Admission by employer of partial IncapMlty. 
— On Sept. 26, 1920, a workman was kicked 
on the Imeo by a horse At injured. He was 
paid full compensation untU May 5, 1927, 
when the employers gave notice of tlieir 
intention to reduce the weeky compensation 
to 10a., At did in fact so reduce it. Tlie work- 
man applied for 30s. to be continued. The 
employers in their answer submitted to an 
aw^avd of 10s. a week to continue. The 
county ct. judge found that the man was able 
to do Ills full work on May 5, 1927, but ordered 
that compensation should be paid at 30s. up 


(irm/rafeir.) — Ati arbltmtor ouabt not N. S. W. 275 ; 43 N. S. W. 
to make a prospective award. — AU8. 

LavKR V. BaiOOS (1825). 25 S. IL 
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to July 4, 1927, A then terminate altogether : } 

— Held : the award was inronsequent. & the ! 
case must be sent back to the jud^ for a ‘ 
rehearing.—SHEAY r. Tite (B. W.) & Sons : 
(1927), 20 B. W. V. C. 610, V, A. ' 

8531 a. Onus of proof on workman.]— Where I 

the county ct. judge found that employers | 
were not liable to pay compensation, as the j 
workman was not incapacitated from doing 
his ordinary work at his ordinary wages ! — 
Held : the judgment of the county ct. judge j 
involved a finding that the workman was i 
not entitled to a declaration of liability, & ' 
the evidence supported the finding, in tliat l 
the workman had failed to show that there } 
was a reasonable probability of an ensuing 
incapacity. — W illiams r. Tredegar Iron 
& Coal Co., Ltd. (1927), 96 L. .T. K. B. 722 ; 

137 L. T. 464 ; 20 B. W. C. C. 480, C. A. 

AmioUUwn ; Folld. ^\o^t (\i1I1«'m (d. r. MrNHI 

(1929), 22 B. W. l- i\ -.41. 

3531b. .]- McLeod u. Biack, N o. 3316a, j 

ante. 

3541a. After termination of compensation.] — | 

(1) Where a county ct. judp», upon a i 
certificate of a medical referee that a work- i 
man who has been injured has entirely 
recovered A is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an 
order terminating the compensation, there 
is no jurisdiction to make a declaration of 
liability. (2) The fact that the certificate 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. “ Kecovery " primd facie means 
that there is no liability of a recurrence of 
illness A consequent incapacity. — Evans 
(Richard) A Co., J^td. v. Gilbie (1926), 96 
L.J.K.B. 117; 136L. T. 93; 19B. W.C.C. 

375, O. A. 

Am/wtations ; — As to (1) Oooid. MclH*od r. Black (1927), 20 
B. W. c. C. 630 : WagHtair r. (Jutta IVroha O). (1927). 20 
B. W. C. C. 430 ; WUliamH r. Tredegar Iron Si Coal Co , 

Ltd. (1927). 90 L. J. K. B. 722. 

3541b. Award of one penny a week When 
Justified.] hi IM»Y r . London, Midland A 
Scottish By., No. 2s‘J3n. unh '. 

3541c. - .] In Xt»\. 1926, a Hc^anian was 

iiutviim i)lanks clunng li<-avy weather in the 
('liannel, when, cm mg Up a lurch of the ship, 
he was thrown down A at the same tune 
struck by one <»f the planks. He complained 
of injuries A wa.s t^xamined by a doctor when 
the ship ctiJ[J'*d at B. No serious injury was 
tliscoven^d A he* (utwcsMl^'d with the ship to 
H. On the voyage to B. he hecann* so ill 
tliat he was only able to take* his turn at the* 
wheel by sitting in a chair. At B. he w'as 
operateci oti fc»r hernia A hm bac'k w'lis put 
into a plaster jackc't. He* returned home in 
Apr. 1927, A in June, 1927, Ids eiiiployors 
agreed to pay him full compensation. In 
\pr. 1 928, he underwent a wcond operation 
for hernia, which was complet/cdy successful. 

In lh»c. 1929, the employers applied for a 
ix'view’ of the wt'ekly ]>ayrfjeuts. s|HN’ifying in 
tlieir application that they asked only for 
diminution. The* county ct, judge, sitting 
with a medical assc^ssor, found that he was 
no longer incaimcitatcNl by the hernia, but 
that he was inrapacitatcNl by ostev^-arthritis 
not due to the* accident. On those iindings 
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he made an award of a penny a week. The 
w^orkman appealed Held : there was 
evidinico t-o support’ tlie findings A thc» judge 
W'as justified m diminishing the’ coiiipensntion 
t<> a penny a woc'k.— \V ATI's. W\tts & <'(>., 
Ltd. r. Hole (1930), 23 B. W. i\ J 19, <’. A. 

3543. Add. Annolations : — As to (1) Consd. 
Williams r. Tredegar Iron A Goal Co. (1927), 
96 L. J. K. B. 722. As to (2) Consd. McLeod 
r. Black (1027), 20 B. W. O. O. 630; West 
l^cngh GoUierv Go. r. McNeil (1929), 22 
B. W. G. G. r>4L 

3545a. Order giving liberty to apply.] Employers 
having paid a workman full compensation for 
some months for an accident in tWir employ- 
ment, applied for a rc^view of the w'eekly 
paymient A for temiination, but offerc'd to 
accept a declaration of liability. The county 
ct. judge held they w'erc' not imtitled to 
terminate tlie weekly paymc'nts, as the 
workman iVas still partially incapacitated, 
but such payments should ceas*', A no such 
payTiients should be made so long as tlu'y 
eniiiloyed A continued to (*mploy tlie w-ork- 
iiian at a wage equivalent to his pre-accidont 
wages, with liberty to c'ither party to apply. 
He also c»rdered the employers to pay the 
c'osts Held: (J ) the order was a right 
order, as liberty to apply curried out the 
i*ffi*ct of a ilcclaratlon fd liability ; (2) the 
employers having failt‘i| to establish their 
right to termination of the weekly payments, 
tlie judge rightly exercised his disi'ndion in 
ordering that the ernployirs should pay the 
costs. -Hidney Lee (Exktku), I/i’D. v, 
jAMKti (1928). 21 B. W. G. (\ 220, (\ A. 

3548. Atld. Annofalions As to (I) Consd. Birch 
Brns. Ltd. c. Brown, j 19.30)2 K. B. 255. Rsfd. 
Evans i». Gilbie (1926), 96 I.. J. K. B. 117 : 
Williams t\ Grawshay Bros, ((’yfarthfa) (1929), 
22 B. W. G. C. 223; Wilsons A Clyde Goal 
Go., Ltd. V. Burrows (1929), 141 L. T. 594; 
WilsiuiH A Glydc Goal Go. c. Burrows (1020), 
22 B. W. ('. G. 430. Asto (2) Consd. Mclx'od 
V. Black (1927), 20 B. W. G. G. 530 ; Wagstaff 
V. Gutta Percha Go. (1927), 20 B. W. G, G. 
430. Apld. Wiliiams v. Tredegar Iron A 
Coal Go. (1927), 96 L. J. K. B. 722. Consd. 
Ruddy ?>. L. M. S. Ky. (1929), 22 B. W. G. G. 
138. Apld. West Leigh GoIIktv G«i, c. Mt .Neil 
(1929). 22 B. W. G. 5U. ’ Refd. W'atts, 
Watts A (’o. c. Bole (1930), 23 B. W. G. G. 
1 19. As to (3) Consd. Drewitt v. Britannic 
Assce. (1927), 137 L. T. 611. Dlitd. Hoyer v 
Johnson. M:atthey (1927), 96 L. J. K. B. 1011. 
Refd. Shari'od r. VVarwickshin* G<jal Go» 
(1929). 22 B. W. G. G. 599 ; Hhotts Iron (’<». 
r, Kordyce, 11936] A. G. .50.3. Oenerally, 
Refd. Lee (Exeter) v. James (1928), 21 
B. W. C. C. 220. 

3659. Add. Annotations : — As fo (1) Consd. Barnes 
V. U A N. E. liy. Co. (1929), 22 B. W. G. G. 
205; Evans v. Ebbw Vale Hteel, Iron A 
Goal Co. (1929), 22 B. W. 0. C. 274. Apld. 
Earl V . 33iomas W. Ward, Ltd. (19.36), 113 
I.. 'J\ 745. Refd. Williams v. Tredegar Iron 
A Coal Co. (1927), 96 L. J. K. B. 722. Ah to 
(2) Refd. Evans v. Gilbie (1926), 96 J.. J. K. B. 
117. 

3559a. -.] — ^A workman having been injumi, 

the employers entered into an agrcfement 
w'lth him, which was duly r<N;<irded. This 
agreement gave the workman 30s. a week for 
total or partial incapacity “ or until same 
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shall bo ondcd, diminished, increased or 
nKlocmed.” Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
rights under the roistered agreement were 
kept alive, & that if the work was not con- 
tinued A old wages paid, he should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that he had not been paid 
his full old rate of wages under the second 
agreement & was entitled to have them made 
up to the old rate, & further, that by reason 
of this agreement the employers had no power 
to review the payments payable under the 
registered agreement. The county ct. judge 
held the employers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application : — 
Ileld : the employers had expressly reserved 
their rights under the registered agreement 
to have the weekly payment reviewed. The 
workman’s attempt at work having been 
successful, the employers’ application to 
review was a proper one, & the judge was 
wrong in dismissing it. The right order on 
the facts was to discliarge the re^stered agre- 
ment &> direct a declaration of liability to be 
recorded. — Hitchens & Co., Ltd. v. Hart 
(1027), 20 H. W. C. C. 609, C. A. 

3571a. Consideration for agreement — Sufllolenoy.] 
-^An underground colliery workman left his 
employment in Mar. 1021, on account of 
illness. On duly 18, 1022, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In proceedings for an award, 
instituted by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the a^ee- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps, during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compensa- 
tion Act, 1025 (c. 84), A could not give 
jurisdiction within the Act : — Held : there 
had been good consideration, inasmuch as 
the workman had forborne to take steps, 
either by applpng to the certifying surgeon, 
or by appeal to the medical referee, to get 
the date of the certificate of disablement 


altered, & the agreement was binding upon 
resps., & the workman was entitled to an 
award. — B ees v. iMPERiAZi Navigation 
Coal Co., I/td. (1927), 20 B. W. 0. O. 287, 
C. A. 

3580a. .] — A workman injured by 

accident in Dec. 1927, was paid compensation 
at the rate of &1 28. 3d. a week, this rate being 
based by the employers on the supposition 
that the pre-accident wage was £1 Iw. lOd. 
a week. These payments were accepted by 
the workman until Dec. 1928, when ^e pay- 
ments were reduced to 15s. a week. In 
Jan. 1929, the workman was given light work 
at a weekly wage of £2 Is. 8d, He then 
claimed a review of the weekly payments on 
the ground that his pre-accident wages were 
£2 lOs. 3d., that he was therefore entitled 
to £1 5s. l\d. during the period of his total 
incapacity instead of the £1 2s. 3d. which he 
had been paid A had accepted, &> 4s. 4^d. a 
week from the time he was given light work. 
The county ct. judge held that the payment 
of the compensation over so long a period 
implied an agreement between the parties 
on the terms that the rate of compensation 
should be £1 2s. 3d. a week based on a pre- 
accident wage of £1 18s. lOd. & that since 
there had been no change of circumstances 
&> no quf'Btion had arisen within the meaning 
of the Act, the workman was bound by that 
agreement. The workman appealed : — 
Held : the county ct. judge, having found on 
the evidence that there was an implied agi'ee- 
meni, was right in holding that the parties 
were bound by it. — IjEWIS v. Cammell, 
JwAUiD & Co., Ltd. (1929), 22 B. W. (’. C. 
410, C. A. 

8667. Add. Annotation : — Consd. Paterson v. 
Ardrossan Harbour Co. (1926), 10 B. W. 0. 0. 
621. 

3659a. Grounds for removal — Allegation by work- 
man that scope of agreement not understood 
by him.] — Circumstances in which ; — Held : 
an order for removal of a memorandum from 
the record was wrong, & must be discharged. 
— Quabrbll V. Lamport & Holt (1928), 21 
B. W. C. C. 112, C. A. 

8669. Adfi. Annolaiiot} : — Refd. Bundy v. Motor 
(^ab Owner Drivel's’ Assocn. (1930), 143 L. T. 
334. 

3676. Add. Annotation : — As to (2) Consd. Vickers 
V. Miners Thames Steam Tug A Lighterage 
Co. V. Ingram (1927), 96 L. J. K. B. 490. 

3690. Add. Annotation : — Refd. Catton v. Ashwell 
A Nesblt, [1928] Ch. 484. 

3692. Add. CUationa .—96 L. J. P. C. 143 ; 136 
L. T. 009 ; 20 B. W. 0. 0. 1. 

Add. AnnoteUions : — Apld. Macauley v. Baird 


PART XIV. SECT. 16, SUB-SECT. 1. 

r i. Withdrawal of.] — It 1 h com- 
petent to withdraw an application for 
the reoordiiur of a znomorandum If It Is 
done Umeonuly.— M'G inlet v. Fakmx 
CoalOo., 1192738. 0.149; 20 B. W. C.C. 
726.— SCOT. 


PART XIV. SECT. 16, SUB-SECT. 8,— 

8614 ii. .1— It Is the duty 

uf the sherllT-olerk to ooualder the 
iiueHllon whether he oiurht or ought 
nut to rufuae to record the memorandum 
on the icruund of inadequacy of com- 
pensation. Ac tboroafter. according as 


his deolslon is In the affirmative or in 
the negative, to refer the matter to the 
sheriff or to record the memoranduxb. — 
Tonner V. William Baird A Oo., 
Ltd.. Gallacrkr v. William Baird 
& Co., Ltd., 11927] S. a 870.— SCOT. 

PART XIV. SECT. 18. SUB-SECT. 1., 
8678 i. Effect of payment in — Money 
not wbiott to orrrdmenf.]— WXIXIAM 
Baird St (^. v. Campbsll, 11986] S. C. 


PART XIV. SECT. IS. SUB-SECT. 8. —A. 

86S6 I. Limit of prcfrrentiaJ payment 
— Under Workmen'e Compenndion det, 
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1900, «. 5 (8) — Not tohere liability 
accrued prior to liiiuidatifm.\ — Held : 
the worlonan was entitled to the whole 
of the amount due to him for com- 
pensation as a preferential debt, with- 
out any limitation to SlOO aa mentioned 
in s. 6. sub-e. 3. Workmen's Compensa- 
tion Act, 1906, the UablUty for such 
compensation having aoen;^ '*^>5 
the reoelvere were appointed or took 
ortse poseeaelon of the aseets of the co.. 
& whether or not the aooident opouned 
before Jan. 1, 1924 (i.e. the date on 
which the Workman's OompensaUon 
Act (N. L) eame into opendionlj— 
Orabam e. mabkrxx A Smtutb. (19281 
N, 1. 187.— m. 
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(1927), 20 B. W. O. C. 802 ; Olattoii v. Ash* 
well Sc l^esbit/y (1928} Ch. 484. Oontd* Auchor 
Donaldson i> Crossland, [1929] A. i\ 297. 
Retd. Woodrow v. Trawlers (White Sea) A 
Grimsby (1929), 141 L. T. 670. 


8695. Adfi, AnnoMiou Aft to (1) Refd, Yates r. 
Hemsworth Rural Distrirt Onuncil (1929). 22 
B. W. (\ i\ 049. 


3897, Add. CUaHons: — [1927] 1 K. B. 162: 96 
L. J. K. B. 127 ; 136 L. T. 134. 

Add. AnnoUxiiona : — Consd* Tempus Shippinfi; 
Co. V. Trott (1929), 141 L. T. 19. Refd. 
Robinson v. Vickers- Armstrong (1929), 22 
B. W. C. C. 171. 


8698a. Notice of intention to end payments — ' 

Validity.] — A workman was mjured by 
accident arising out of Sc in the course of 
his employment. Resps.’ doctor gave his 
certificate that the man had partially 
recovered, Sc reaps, served notice on the worif- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), s. 14, that they would 
cease payment of compensation within ten 
days. No counter-certiflcato by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded S.-*. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman hod not complied with sect. 14, 
Sc was not entitled to compensation from that 
date : — Held : the notice was bad, in tliat 
it purported to end compensation when the 
workman was certified to be partially 
recovered only, & the compensation of 8». 
a week for partial incap^usity was payable 
from the date the employers ceased payment 
of compensation. — IIowaiith v. Singleton 
(J. E.) & Sons (1926), 20 B. W. 0. 0. 136, 
C. A. 

3698b. ,j — In pursuance of Work- 
men’s Compensation Act, 1025 (c. 84), j 

s. 12 (3), resps. served a workman with notice 
that they would end the weekly payments, ; 
OP alternatively w’ould take him back to j 
work, Sc they cea8f‘d to pay him compensa- j 
tion on a date which was tw o days short of ) 
the ten clear days required. The workman j 
filed a request for arbn. claiming {inter alia) ' 
a declaration at liability, alleging that be was I 
still incapacitated. Resps. offered to accept 
an awar<l of a declaration of liability, Sc 
before the hearing offered the sum by which 
the weekly payments fell short of the proi»er 
amount that was due in respect of tm> two 
days. The county ct. judge was satisfied 
the workman had recovered Sc was able to 
do his work, Sc held, payment for the two 
days having been offered, there was no 
further liability on rems.. Sc made the 
declaration of liability offered : — Held : the 
notice was good, A was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof. — OoopEit v. Collins Electric'ai,. 
Dn>. (1926), 20 B. W. O. C. 162, C. A. 

8698e. Jurisdiction of registrar — Limited to 

matters relating to sums paid Into oourt.1 — 
Where proceedings for ending or diminishing 
weekly pa 3 rments have b^n commenc^ < 
under sect.. 12 A prosecuted as far as to obtain | 
a certificate of a medical referee, but no money | 


is paid into ct. by the emplovers under 
sect. 12 (ii). any questions arising on the 
certifleatt* are not for the registrar but for 
the judge, either on review under sect. 11 
or on original arbitration under soot, 21, the 
jurisdiction conftured on the registrar by 
sect. 12 (ii) being limited to determine the 
destination of sums paid into ct. under 
sect. 12 (ii). — Tkmpus Shipping 0g„ IjTU. v. 
'riu>TT (1929), 141 L. T. 19 ; 46 T. L. R. 201 ; 
22 B. W. 0. C. 181, (\ A. 

3700. Add. C i/o/ions;— [1927] 1 K, B. 436; 96 
L. J. K. B. 261 ; 136 L. T, 88. 


8701. For the existing paragraph substitute the 
following paragraph : — 

Power to terminate payments — Incapacity 
ceased.] — On Oct, 17, 1923, a workman con- 
tracted miners’ nysttigmus in the course of 
his employment, & by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1926, 
when they stopped the weekly payments, c»n 
the ground that the man had complct^'ly 
iNicovered. Aft«>ir the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sept. 3, but claimed compensation up 
to the dat(‘ of the award : Held : the 
county ct. jndg<* hiu! no jurisdiction under 
Workmen’s (Compensation Act, 1023 (c. 42), 
8. 14, to award any pnymeiit after the 
incapacity had ccast'd, Sc lie ought t<» make a 
retrospective award t><M*minuUnK the weekly 
payments as from the date of recovt*ry.— 
Ocean Ooal Oo. v. Davies, [1927] A. O. 271 ; 
96 D. ,1. K. B. 364 ; 136 I.. T. 419 ; 43 T. J-. K, 
108 ; 70 Sol. Jo. 1219 ; 19 B. W. O. 0. 429, 
II. L. ; revag. (1926), 96 L. .1. K. B. 265, O. A. 

Annotations: - Consd. MttOftijJa.v r. linlnl ( 1 U27 ), 20 9. W. I'. (\ 
H02; Nlddrio Sc Bmihar (\ial Co, r. I)t»o, fI0«7] A. (\ 
299; Thorpe r. Hadlnr. Hmilor r. Thorjw (1927). 20 
!*• W. C. 0. 4H«. Apld. Ia)w« V. Kmnct (Joimty Oouncll 
(1927), 20 B. W. C. 0. 462 ; PuUon v. Kiithoven (1927), 
20 B. W, 0. (3. 24 K. (jonsd. Cation u. A«hwoll Sc Nowblt, 
I192B) Ch. 4H1 ; Dodd v. Ootmido Ht4\»ni NAVlKHllon Co. 
(J92H). 21 B. W. C. C. IIH : Anchor Donaldson «. Cn>i«- 
land, n»29| A. C. 297; MockbiU v. Hoinor City H.8. 
Owiu-rH n»29), 22 B. W. (\ C. 200. Apld. Low In r. 
Dolwoii Hfoiiin Kiahlng Co. (1929), 73 .Sol. .Ifi. 4H.3 ; Boviut 
r <:ro\CH(‘n(J Sc rinjtliito Co, Ltd (1929), 22 

B H < I .'■>72 Refd. Akcn) n, L. N. K. Ily. (1920), 20 
B. W.O.C. 196 ; Howurth v Slngloton (1920), 20 B. W.C.C. 
136; Parker r, London Brick (Vo Sc Pordonk (1927), 20 
B. W. C. C. f>73 ; Woodrow o. Trawh^rH (White Hnu) & 
Grimsby (1929), 141 L. T. 070. 

3701a. -.] — Pullen v. Bnthoven A Son, 

No. d056a, atife. 


3701b. .1 — A workman was injured by 

an accident Sc was paid compensation by his 
employers for total incapacity. On receipt 
of their doctor’s repoH that the workman 
was fit for light work, the employees made 
two offers of light work to the workman at 
the same rate of wages os before his am'ident. 
After the second refusal, the employers 
ceased to pay compensation. The coiinly 
ct. judge held the workman was unreason- 
able In refusing the offers of liglit work A, 
applying Ocean Coal Co. v. Dainea, No. .3701, 
«n/c, the employers were entitle<l to hUijj 
piiyment of comf^ensation when they did 
field: the evidence supportf^d the findings, 
A the judge had correctly applied Ocean Coal 
Co. V. Daviea, No. 3701, ante. - IjOWB v . 
Essex County Council (1927), 20 B. W* 
C. 462, C. A. 


8761c. - - .J Hevan r. (ikovkhend Htem 

A Tinpi.atf: <‘o., Iyri»., No. 3961a, jmat. 
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3701d. Failure by workman to adopt procedure — 
Application lor review—Rlght to amend.] — 

Employers, using the machinery provided 
by Workmen’s Compensation Act, 1925 
(c. 84), s. 12, stopped weekly payments to 
a workman on their doctor’s certificate. 
The workman did not avail himseU of sect. 12, 
but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weekly payments should be continued. At 
tlie arbn. the employers, at the close of the 
workman’s case, objected to the method 
adopted by the worl^an &> submitted that 
there was no case to answer. The work- 
man applied for Ifeave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 of the Act, but the county ct. judge 
refused to allow this, & upheld the employers* 
objection, making an award in favour of 
the employers. The workman appealed : — 
Held : the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits. — 
HoniNriON V. ViCKERS-AllMSTRONO, LTD. 
(1029), 22 B. W. 0. 0. 171, C. A. 

S702a. — - .] — A workman met with an 

accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1920, when the payments 
were reduced . The workman filed an applica- 
tion claiming compensation at the old rate, 
&> the employers filed a counter-application 
for termination of compensation. The county 
ct. judge found that the workman had 
entirely recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications : — Held : the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection. — 
Thorpe t;. Sadler (A. L.) & Son, Sadler 
(A. L.) & Son v. Thorpe (1927), 20 
B. W. O. O. 488, O. A. 

Anvotniioii Reid. Walth, WattH ic Co., Ltd. v. flolo (1930), 
B. VV. C. C. no. 

3702b. .] — On May 16, 1927, a trimmer 

met with an accident on board a liner causing 
hernia. He received compensation until 
Nov. 12. On receipt of a medical report that 
ho was fit to resume work, his employers 
gave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that ho had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions (^ain repudiated liability to pay com- 
pensation. The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 


he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman's condition at 
eight weeks : — Held : the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 
been given, had misdirected himself. — 
Dodd v. Oceanic Steam Navigation Co., 
liTD. (1928), 21 B. W. 0. 0. 118, C. A. 

3702c. Action for declaration — Of breach of statu- 
tory duty by employer — Whether maintain- 
able.] — Pltf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimately a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1926 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach : — 
Held : under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been det'ermined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed. — Catton v. 
Ashwbll & Nesbit, Ltd., [1928] Ch. 484 ; 97 
L. J. Ch. 199 ; 139 L. T. 34 ; 44 T. L. B. 422 ; 
72 Sol. Jo. 317 ; 21 B. W. O. C. 97, 0. A. 

AnnoUUions : — Consd. Anchor Donaldson v. Crosaland. [1929] 
A. C. 297, Bud. Robinson v. Vickers- Armstrong (1929), 
22 B. W. C. C. 171 ; Woodrow v. Trawlers (White Sea) k 
Grimsby (1929), 141 L. T. 676. 

3702d. Power to make interim award — ^Payment 
into court.] — ^A workman suffered ii^uries 
through an accident arising out of & in the 
course of his employment, &> his employers 
paid him weekly compensation imtil a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 
ment. The workman had not return^ to 
work, dt his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1926 (c. 84), s. 12 (8). On the termina- 
tion of the payments the workman, on the 


PART XIV. SECT. 19. 

8702d i. Power to make intarim 
award — Withdrawal by employerB of 
applicatinn for medical reference ,] — 
Held : on interim award fell to be 
refused, in respect that the employers, 
having applied for a medical rexerence, 
were entitled to the protection of con- 
signation until the settlement of the 
dispute. —MAOAUJLAyv. Wuxi am BAmn 


& Go., [1927] 8. C. 788 ; 20 B. W. O. C. 
802.— SOOT, 

so. ** Weeklv payment ” — What is .] — 
In order to miuco a payment a ** weekly 
payment under the principal Act 
within Workmen’s Gomponsatlon Act. 
1923 (o. 42), 8. 14. It must be shown 
(a) that there was cm admlseiou. express 
or implied, of liability under the Act. 
& (b) that the payment was made in 
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respect of that admission. 

Where employers paid a sum of 
money to a workman, who signed a 
reoeipt bearing that the payment was 
made without an admission of liability 
on thedr part ; — Held : as it did not 
appear that the payment oomplled 
with the above reqnicements, sect. 14 
did not apply. — Laffbrtt v. Daks- 
QAViL Coal Oo.. Ltd., [1927] S. C. 
60; 20 B. W. a O. 671.— SOOT. 
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ground that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman ; — Held : under sect. 12 the work- 
man WM entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money duo thereunder 
into ct. instead of paying it to the workman. 
— Anchor Donai.dson, Ltd. v. Crossland, 

140 L. T. I 

282 ; 46 T. L. K. 97 ; 21 B. W, C. C. 448, H. L. 1 

Ann^ifation^ : — Distd. Mockblll v. Homer City S.S. Owners I 
(1929). 22 H. W. C. C. 260. Folld. VV'oodrt>w n. Trnwlers I 
(White Sen) & Grimsby (1929), 141 L. T. 670. Consd. 
Revan y. Orovesond Stool & Tinplate Co (1929), 22 H. W 
c. C. .'>72. 

3702e. ,] — Wlierc employers, on receiving a 

certificate of the workman's doctor that he 
is fit for work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of & in the course of his eniploy- 
uient, Out are inlormed that the certificate 
was no admission of recovery having regard 
to the fact that it was made on a National 
Health Insurance form, which did not admit 
of stating a man is fit for light work only, & 
subsequently the workman’s doctor reporfs 
that he is only fit for light work, on an applica- 
tion by the workman for an int<‘rim award 
that the eniployei*s should continue to pay 
tiie compensation until the hearing of the 
arbitration, the county ct. judge, sitting as 
an arliitrator, has a power inherent in him 
under Workmen’s Compensation Act, 1026 
(c. 84), 8. 12, to make such an interim award 
in order that the provisions in the section 
shall be made cfTective. — Woodrow v. 
Trawlers (White Sea) & Guimsuy, Ltd., 
11030) 1 K. B. 170; 00 L. J, K. B. 7 ; HI 
L. T. 070 ; 22 B. W. C. ('. 150, V, A, 

AntMiatton : -Consd. R<van u. Gr«iv«Hcnd Steel A. Tlni»latc 
<‘o. (1929). 22 11. W. C. C. 572. 

3704a. Under recorded agreement- Effect of supple- 
mental unrecorded agreement.] — Hitchens 
&: Co., Ltd. v. Hart, No. 3550a, ante. 

3704b. Application to review subsequent to applica- 
tion to redeem - Ineffective.)- Kllioit, Ltd. 
V. Hobbs, No. 3700a, post. 

3708. Add. Annotation: — Refd. Curran v. Kays, 
LI 928] 2 K. B. 409. 

3710a. — .] -A miner was certified on Nov. 22, 

1910, as suffering from nystagmus & received 
compensatior After some years the 
employers requested a review, on which 
the county ct. judge terminated the weekly 
payments as from Aug. 21, 1926, the date of I 
Ids award, on the ground that the w^orkman 
had recovered from his disablement & was able j 
to do his ordinary work as a miner. There was 
no appeal by the workman from this award. < 
Tliree years later, on June 12, 1928, the | 
workman obtained from a certifying surgeon 
a certificate to the effect that ho was suffering < 
from nystagmus, &> thereby disabled from 
earning full wages at his old employment. 
The date of the commencement of disable- 
ment not appearing on this certificate, the 
workman went to the medical referee, who 
issued a certificate confirming the certificate 
of the certifying sui^eon, ic fixing Nov. 22, 
1919, as the date of the commencement of 


disablement. The medical referee also 
certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
pensation for palatial incapacity as from 1926 
a declaration of liability. 'I’he employers 
contended that the matter was res judiceda, 
4k this contention was accepted bv tlie county 
ct. judge. The ^\' 0 ^klnan appealed : — Held : 
the award of Aug. 21, 1925, was final between 
the paWies tSt could not bo affected by Uu* 
certificate of the medical referee. -WlIJ.iAMS 
t’. CiiAwsHAY Bros. (Cvfarthfa), JjTD. (1020), 
22 B. W. V. V. 223, (’. A. 

3718. Add. Annotations : — ^Dlstd. Thoi po r. Sadler, 
Sadler v. Thorpe (1027). 20 B. W. <\ (\ 488. 
Consd. Curran v. Kays, [1028] 2 K. B. 40(1. 

3721. Add. Annotation : Consd. Cliartt<in r. Uiii4Ui 
Castle lane. Ltd. (1030), 113 L. T. m. 

3725. Add. Atwotaiion Rcfd. Lewis r. Guest, 

Keen & Nettlefolda, Watkins v. Same, 

Tucker v. Same, Ingram v. Craw.shay (1027), 
00 L. J. K. B. 001. 

3726. Add. Citation : - 130 L. T. 120. 

3731. Add. Annotations : Consd. Lewis r. Guest, 
Keen ck. Nettlefolda, Watkins r. Same, 

Tucker r. Same, Ingram v. Cmwshny (1027), 
00 L. .1. K. Ik 001 ; Charlton r. Ihiion Caslh^ 
Lin4\ Lttl. ( 1030), I i:Mj/r. 00. Rcfd.Cushtun 
V. Tredegar Iron ik (\>al Co. (1027), 20 

B. W. C. ('. 451. 

3733. Add. Annotation: .H to (2) Refd. kewis r. 
Guest, Keen A: N(‘ttloroklH, Watkins r. 
Same, Tucker v. Same, Ingram r. Crawsha) 
(1027), 00 L. .1. K. B. 001. 

3734a. Workman generally more fit for work.) 

A colliery repairer liad a senes of hernia A: 
operations for hernia eomnionoing m 1022. 
In 1927, on the workman’s appln. for com- 
I)ensation, the county ct. judge fouinl as a 
fact that bo was not fit to do tlio work of 
repairer, & awarded comi>ensation. In 1028, 
the employers applied to terminate the weekly 
payment, & the matter was referreil by the 
judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, ho accepted the evidence of the em- 
ployers’ doctors which he had rejected at the 
former hearing & made an award terminating 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his fii*st decision witJiout any change 
of circumstances. In view of thi.s argu- 
ment, the judge was written to At asked what 
change of circumstances be found which 
justified him in coming to his decision in 
1028. In reply the Judge said he had found 
that the workman was generally more ill 
for work :- - Held : there was oviilonce t hal/ 
the man was fitter generally, Ac there had 
been, therofore, such a change of cireum- 
stancos as iusiiflod the later award. 
PAR'miDOE, .foNES Ac PATON .JoHN, JjTD. C. 

Sulway (1928), 21 B. W. (J. (’. 423, V. A. 

8737. AM. Annotations :— Consd. Lewis v. Guest, 
Keen Afc Nettlefolds, Watkins v. Same, 
Tucker i*. Same, Ingram v. Orawsliay (1027), 
90 L. J. K. B. 004; Bevan v. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 047. Refd. Cushion 
V. Tredegar Iron Ac Coal Co. (1027), 20 B. W. 

C. C. 464 ; Barber, Walker Co. v. Flint 
(1928), 98 L. .1. K. B. 83. 

8737a. .] - The principles laid down in 
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Sevan v. En&rglyn Colliery Co,, No. 3806, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1026 (c. 84), to 
a limited extent bjr sect. 11 (3). Apart from 
that sect, the principle does not apply to 
cases under the Act, the provisions of 
Workmen’s Compensation Act, 1006 (c. 68), 
Sched. I. (3), with regard to partial incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42), — Calow v. 
Shelton Iron, Steel Coal Co., Ltd. 
(1928), 21 B. W. 0. 0. 126, 0. A. 

3787b. General fall In wages.]— A collier being 

partially incapacitated by an accident arising 
out of & in 1/he course of his employment, 
entered into an agreement with his employers 
by which, after reciting that the workman’s 
average weekly earnings for twelve months 
before the accident were £3 19.9. 4d., it was i 
agreed that the employers should find him 
suitable emplojmaent pay him the wa^s 
which he could earn therein &, in addition 
to those wages in each week, half the 
difference between liis said average weekly 
earnings & the wages he could earn at the 
said employment by working while the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- i 
ment had been made for some years, the rate I 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 68), 
Sched. I., 8 .. 10 :—Held : a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed. — B abbeb, Walker & 
Co. V. Flint, [1929] 1 K. B. 266 ; 98 L. J. 
K. B. 83 ; 140 L. T. 164 : 21 B. W. C. C. 
428, C. A. 

3745a. .] — A workman, who was paid com- 

pensation for the loss of three fingers, & who 
md returned to light work, was discharged 
owing to the closing down of his employers* 
works. Ho registered with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
portionate amount of compensation from his 
late employers. When the unemployment 
benefit ceased he claimed full compensation, 
proving that he had made genuine attempts 
to obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum , 
less than the full compensation, to date from 
the application for review &> not from the 
cessation of the unemployment benefit : — 
Held : the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the dat.o when the unemployment 
benefit ceased. — Kino v. British Steel 
OORPN,, Ltd. (1928), 21 B. W, 0. C, 37, 0. A. 

innotaium : — Reid. IluKhos v. Graulte Co. (1929). 

22 B. W. C. (\ 037. 

3748a. A -workman was injured by acci- 

dent on July 4, 1926, & was paid com- 
pensation for total incapacity until Jan. 
1929, when the weekly payments were 


reduced to 25a. In Mar. 1929, the workman 
applied for an increase by way of review. 
The county ct. judg^ held that there had 
been no change of circumstances &; refused 
the application. The workman later renewed 
his application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the state of the labour market 
& his own injury, & claimed to come within 
sect. 9 (4). The county ct. judge fotmd that 
the workman had not really tried to obtain 
employment, & again held that there had 
been no change of circumstances that would 
justify a review. The workman appealed : — 
Held : there was evidence to support the 
finding, & no misdirection. — Charlton v. 
Union Castle Line, Ltd. (1930), 143 L. T. 
66 ; 23 B. W. C. C. 66, C. A. 

3749. Add. Annotation: — As to (1) Apld. Glad- 
stone Spinning Co. v. Nangle (1928), 98 L. J. 
K. B. 161. 

3758a. Effect of Workmen’s Compensation 

Act, 1926 (c. 42).] — A workman, being a 
minor, who me£ with an accident arising out 
of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act. — Edward Curran & Co. v. 
Kays, [1928] 2 K. B. 469 ; 97 L. J. K. B. 
806; 139L.T.294; 21 B. W. C. O. 203, C. A. 

3766a. Particulars — Contents of.] — Upon an 
application by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particulars are to be 
given. These do not Include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble : such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ot. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination or diminution. — Vickers, 
Ltd. V. Miners, Thames Steam Tug & 
Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490 ; 137 L. T. 226 ; 71 Sol. Jo. 350 ; 
20 B. W. C. C. 269, C. A. 

8769. Add. Annotation : — Apld. Elliott, Ltd. v. 
Hobbs (1929), 22 B. W. C. C. 609. 

8769a. .]-^A workman suffered an 

accident to his right eye in Apr. 1923. 
Liability was admitt^ & compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. judge made an 
award in respect of partial incapacity at the 
rate of 17s. 6d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate without any suggestion 
on the part of the workman that the rate 
should be altered. In June, 1929, the 
employers filed an application for redemption 
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of the 17«. 6<2. per week under sect. 13 on the 
bajsis of permanent partial incapacity. The 
workman’s solrs. wrote to the employers 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
to it as they themselves felt that his medical 
condition was & would continue to be the 
same as it had been for the past two years. 

At the hearing of the application on July 1, 
medical evidence was called to the effect 
that the workman’s condition was stabilised | 

& that there was unlikely to be any change 
in either eye. The county ct. judge, 
however, dismissed the application to redeem, 
stating that he was doing so in the exercisi* 
of the discretion which, in his opinion, the 
legislature had ^ven to him. The em- 
ployers gave notice of appeal, & later the 
workman filed an application for review on 
the ground that his incapacity had increased : 

— Held : (1) the employers have an absolute 
right to redeem, the judge has no discretion 
to refuse such application ; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the hearing of the 
employers’ application to redeem & the right 
of the employers to redeem having become 
crystalised by that date, the subsequent 
application to I'eview could have no effect. - 
Elliott, Ltd. v. Hobbm (1929), 22 B. W. O. 0. 
509, C. A. 

3776. Add, Annotation: — Aa to (1) Consd. Curran 
V. Kays, [1928] 2 K. B. 469. 

yiTt, Add. Annotation -Apld. Elliott, Ltd. r. 
Hobbs (1929), 22 B. W. C. C. 609. 

8781. Add. Annotations: — As to (2) Ref d. Curran v. 
Kays, [1928] 2 K. B. 469. Gemrallyy Retd. 
EUiott, Ltd. V. Hobbs (1929), 22 B. W. C. C’. 
609. 

3799. Add. Annotation :—Aa to (1) Apld. Kaebum 
V. Lochgelly Iron & Coal Co. (1926), 20 
B. W. O. 0. 637. 

3801a. Scheme Inapplicable where employ- 

ment occasional — What Is occasional work.] — 

By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is maile to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, & for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, ik also worked on the processes 
of glazing known as rebuffing & whittoning. 

In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis & was 
certiffed accordingly. The county ct. judge 
found that the work done by the workman 
in rebuffing & whittening was ** occasional 
only A; for not more than eight hours in any 
week,” & was, therefore, within the above 
pi'oviso, & that he was thereby precluded from 
the benefit of the scheme. The workman 
appealed : — Held : for the employment to 
fall within the proviso it must be both 
” occasional only^’ & ” for not more than 
eight hours in any week.” In this case the 
workman was colled on, under his ordinary 
employment, to do the work, &, therefore, 
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such work was not *' occasional only.” — 
Makin V, Needham, Vbau. A; Tyzack, I^td. 
(1929), 22 B. W. C. 0. 76, <\ A. 

3801b. Order extending Workmen’s Compensation 
Act, 1906 (o. 58), s. 8, to Ironworkers’ 
cataract — Construction of Order.] — Held : 
the proviso to Workmen’s t’onyensatiou 
(Ironworkers’ Cataract) Order, 1026, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity, tremble: the 
absence of a bed in a ward or a vacancy in a 
place for an operation would bo a good 
medical reason for the non-performance of an 
operation within the four moni hs, — Davies 
V. Baldwins. Ltd. (1926), 186 L. T. 462 ; 
20 B. W. 0. C. 116, 0. A. 

.4nnolation : — Contd. T.oonanl r. flpdhrook Tinplato Co., 
[1U30] 1 K. B. 64.3. 

3801 0 . Right to compensation not limited to skilled 
workers.] — Applt. was employed by resps,, 
who were varnish manufacturers, as a general 
labourer. He was twenty-two years of ago 
& his wages were £2 a week. Ilis work was 
to help with the loading A unloading of 
vehicles, & clean & Oil old varnish drums. 
In the course of his work he caiYie into contact 
with rosin, turps, wood-oil, gum, t‘tc., & ho 
had to use turpentine for cleaning his hands 
as soap would not remove the dirt. In Dec. 
1929, the certifying surgeon certified that ho 
was suffering from dermatitis produced by 
dust & liquids A was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Fob. 1, 1930, when it was to be 
terminated. He hold tliat applt. was not 
then di8a))led from earning full wages at 
tho work at which ho was employed ; that ho 
was emplf>yed as a labourer simply A that 
ho had full capacity to perform all kinds of 
genei‘a1 labounng work ; A that the wording 
of sect. 48 (1 ) (i) precluded applt., who was a 
labourer, from recovering compensation os a 
worker in the varnish-making industry or 
otherwise than as a general labourer ; — 
Held : the view taken by tho county ct. 
judge that tho workman did not come within 
sect. 43 was ciTonoous. There was nothing 
in tho words of that sect, which limited its 
application to skilled workoi*s in a process. 
It api)lied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to tho nature of his employment, A who 
was thereby disabled from earning full wages 
at the work at which he was employed. — 
Gilmore v. P’rbdeiuck Boehm, Ltd. (1930), 
99 L. J. K. B. 640 ; 143 L. T. 307 ; 46 T. L. K. 
484 ; 74 Sol. Jo. 402, 0. A. 

S801d. Ei^ienslon of section to other diseases by 
Order in Council — Subject to modlflcatlon — 
What amounts to modification.] — Workmen’s 
Compensation (Industrial Diseases) Con- 
solidation Order, 1929, para. 1, extends the 
provisions of s. 48 of tho Act, “ subject to tho 
modifications liereiiiafter specified ” to, intei’ 
allay cataract caused by tixposuro to rays 
from molten or red-hot metal, i’ara. 3 of 
tho Order provides : “A person suffering 
from cataract shall not be entitled to com- 
pensation under the provisions of the said 
sect, on account of that disease for more 
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than Bix months in all, or for more than four 
months unless he has undergone an operation 
for cataract. Provided that where the judge, 
committee or arbitrator is satisfied on ^e 
advice of the medical referee that an opera- 
tion could not for medical reasons be per- 
formed within four months from the date of 
diBablement, or that having undergone an 
operation, the worker is still disabled by the 
cataract after the expiration of six months 
from such date, compensation may be con- 
tinued for such further period & subject to 
Buch conditions as the judge, committee, or 
arbitrator may direct, without prejudice, 
however, to the right of review conferred 
by sect. 11 of the Act”: — Held: para. 3 
was a ” modification ” within the meaning of 
sect. 4.3 (3) of the Act, & was not therefore 
ultra vires. — IjKOnard v. IIedbrook Tin- 
plate (Jo., Ltd., [1930] 1 K. B. 643; 99 
L. J. K. B. 200 ; 142 L. T, 397 ; 22 B. W. 
C. O. 681, C. A. ; affd., 170 L. T. Jo. .613, 
H. L. 

3802. Add. Annotation : — Apld. Young v. Keeble 
(1928), 21 B. W. 0. O. 294. 

3805. Add. A nnotafion : — Consd. O’Neil v. Wilsons 
Ac (’lyde Coal Co. (1920), 19 B. W. O. C. 050. 

3807. Add. Annotation : — Refd. O’Neil v. Wilsons 
k Clyde Coal Co. (1920), 19 B. W. C. C. 656. 

3810. Add. Citations:— A. C. 461; 96 

L. J. K. B. 008 ; 137 L. T. 267 ; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 

Add. Annotation : — Refd. M'Dougall r. 
Summerlee Iron (’o. (1927), 20 B. W. C. C. 
419. 

3811a. Silicosis Construction of Various Industries 
(Silicosis) Scheme, 1928.] — By clause 2 (vii) 
of Various Industries (Silicosis) Hcheme, the 
scheme is made t-o apply to all workmen 
employed in the potteries in certain specified 
pj*oces.Bes only. One of such specified pro- 
cesses is ” an> process in or incidental to the 
manufacture of china or oarthoiiware, in- 
cluding sanitary earthenware, electrical 
eaitlieiiware, At ware tiles.” A workman 
was employed to put s]>outb At handles on 
teapots made td .let & Kockingham ware. 
At was certified as Infiug totally disabled 
from silicosis, Mvidonci* was given before 
i-he county ct. judge ihat Jet & ilockingham 
ware was a si>e(’ial branch of the pottery 
trade At did not (’omo within the meaning 
of the trade term “earthenware” — Held: 
the woi'ds used in describing the processes 
s])eoilied in the scheme are to be interpreted 
in the tcchnic'iil sense in which they would 
bo undemtood by tliose engaged in the trades 
concerned At not in the wide sense in which 
t/hey might be understood by the general 
public.— J )ONCASTKU V. SUDLOW (H.) At 8 ons 
( 1929), 22 B. W. (\ (k .664, C, A. 

8814. Add. Citations:- [1928] 1 K. B. 291; 96 
L. J. K, B. 347 ; 137 L. T. 26 ; 91 J. P. 13 ; 
21 B. W. C. C. 226. 

3816. Add. Annotations : A s to (2) Consd. Gauldon 
Potteries v. Johnson (1926), 20 B. W. O. C. 42, 
Apld. Young V. Keeble (1928), 21 B. W. O. C. 
204. 


3818a. .] — A french polisher h^ suffered 

intermittently from dermatitis since 1926, 
while worldng for different employers. The 
medical referee issued a certificate on J an. 30, 
1928, in which he certified that on Jan. 30, 
1928, appet. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appet. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. On a claim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judge held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 : — Held : there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again. — Macy v. Cork Manufacturing 
Co., I/TD. (1928), 21 B. W. 0. O. 300, C. A. 

Annotation ,*~Consd. ^ViIllanlH v. Cmwsliay Bros. (Cyfaithfa) 
(J929). 22 B. W. C. C. 22.3. 

3819a. Certificate incomplete — Death of certifying 
surgeon — Subsequent certificate by successor 
— Validity.] — On July 12, 1926, eighteen 
months after the workman had left las 
employment, Dr. S.. the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words ” I certify that the 
disablement commenced on the day 
of ” struck out. Before the work- 

man could see Dr. S. to have the omission 
put right the doctor died. After Dr. F. had 
been appointed in his place the woi’kman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
F.’s certificate, the employers denied liability 
to pay compensation on the ground that, ns 
Dr. S.’s certificate did not specify the date of 
disablement, such date was deemed to be the 
date of the certificate, Ac was linal Ac con- 
clusive, & Dr. F.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention - 
Held : the first certificate was incomidetc 
in that it had not dealt with the dat<i of dis- 
ablement in either manner provided by the 
regulations Ac was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate. — 
Powell v. Cauldon Potteries, IjTd. (1920), 
96 L. J. K. B. 245 ; 136 L. T. 532 ; 20 B. W. 
C. O. 16, C. A. 

Add. Annotations : — Apld. Cauldon Potteries 
V. Johnson (1920), 20 B. W. 0. C. 42. Consd. 
Davies v. Baldwins (1926), 136 L. T. 462. 
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disease.}- A uiinor, who had previounb 
suflered from miner’s nystagmus, 
obtained work from new employers. 
Shortly after enterlnsr this employment 
he obtained from a oertlfylng surgeon 
a certillcate that he was dUabled owinR 
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Apld. Young V. Keeble (1928), 21 B. W. 0. C. 
294. 

3821a. .] — A certificate was given by the 

certifying surgeon that a workman was , 
suffering from lead poisoning. A loading | 
symptom of the disease was stated on the j 
form to be dupuytrens contnu?tion. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incapacitated I 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, A:, on contra- 
dicU)ry medical evidence given at the 
licaring, A: also on knowledge ho had acquired 
some years before wliilr^ sitting on a com- 
inission to consider industrial diseases, 
including dupuytrens contraction, held tlie 
symptoms, though still the same as those set 
out in tin* certificate, were not du<» to the 
certified disett.se, A reduced tlie compensation 
to Id. a week. The case involvtsl a point <d’ 
law, k, e.oi’ly in the hearing, counsel calleu 
attention to that fact, but the jiulge omitted 
to take any notes of the ])roreeding.s : 

Hi Id: (1) tile certificate that the symptoms 
were du<* to tiie certified disease w'lis con- 
clusive, & evidence to the contrary w’as 
inadmissible, k there w^as no evidence of 
any new fac tor or new di.si'ase to support an 
awvird in reduction of compensation. 
(2) Observations on the judge's duty to take 
a note. - C’AiTLDON Potteuikh, I/ri). i\ 
Johnson (1926), 20 B. W. C. V. 42, (’. A. 
Annot(ition:~A8 to U) Apld. Yomiff r. Keeble 21 

B. VV. C.C. 291. 

3821b. As to cause of death or Incapacity.] —A 
workman, employed as a painter, was h*om 
July to Sept. 1927, laid up with an ulcer on 
his anlde k with heart trouble. From 
Oct. 19 onwards he became unfit for fuHher 
work with loss of power in his left arm & 
leg, he became mentally incapable, hia 
mc^mory failed, k his heart got worse On 
Nov. 15 he was admitted to hospital, where 
the medical superintendent found that he 
hud long-standing disease of the heart 
caused by kidney trouble. On Nov. 23, the 
certifying surgeon visitea the hospital, k 
on Nov. 28 codified that the w'orkman was 
suffering from lead poisoning or its sequela*, 
k had been disabled as from Oct. 19. The 
medical superintendent was ignorant both of 
tJie visit k of the certificate of the certifying 
sui‘geon<k, w hen the workman died on Dec. 23, 
certified that the cause of death wa.s cerebral 
liaemorrliage caii.sed by valvular disease of 
the heart. The coimty ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, 
k refused to make an award in favour of the 
dependants, on the ground that they ha^l not 
discharged the oiiits of proving that leatl 
poisoning either caused, contributed to, or 
acceleraf^d death : — Held : there was evi- 
dence to support the finding, k no mis- 

lo miaor's ujstAiruiujr, & that di*abJe- | 
iiiout htui romiui'nwd on a dale since 
he cntcml his new euiploymenl . An 
appeal by the employers aipiiubt tlie 
eertificate was dismissed hy the medical 
referee. In an arbn. the arbitrator, 
after a proof, hold that the disablement 
had commenced on a date earlier than 
that certified by the certifying Burgeon. 


direction. — Y oung v. Keeble, Ltd. (1928), 
21 B. W. C. C. 294, C. A. 

3821c. -An odd job man in sninning mills 

was certified as suffering from epit lieliomatous 
ulceration of the skin duo to mineral oil. 
He died five montlis later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that ho had 
not contracted the disease in their employ- 
ment & that death did not result from the 
disease i—Held : the judge was not entitled 
to refuse to hear the evidence, k the case 
must be remitted for rehearing. — N eedham v. 
Ace Mill, Ittd. (1028), 21 B.W.O.C. 189, 0. A. 

3821d. — - As to date of disablement.] -The 
certiliente wdiich a workman miiNt obLiiii 
from the certifying surgeon under 1925 .\ct, 
s. 43, as a condition precedent ti) a claim for 
componsatioii on tin* groiiinl of disaldi'inont 
by an industrial disease is conclusivi' as fio 
the date of disablement, k it is therefore not 
compet(‘tit for the arbitrator to deterniino 
that the disablement eommenci'd at an 
earlier dat('.- WiLsc^Ns k Clyde (/OAL (5o.,' 
Ltd. r. Flynv. [19301 V. i\ 510; 99 ii. J. 
P. i\ 139 ; 1 13 L. T. 302 ; 40 T. L. H. i 1 1 ; 
71 Sol. Jo. 137, ri. J.. 

3825. Add. Annoiafton'^ : Consd. Pees v. Inijierial 
Navigation Coal Co. (1!>2<5), 20 U. W. V. C. 287. 
Refd. Powell r. Canldon Potteries. (1920), 
96 Ij. .r. K. H. 245; Williams r. Crawshay 
Bros. (Cyhirthfa) (1929), 22 B. W. C. C. 223. 

3829a. What amounts to decision.] A medical 
referee, in Ids eerlificat**, said that- it was 
irnpos.sible for liim to give a cert itJeate eitliei- 
agreeing with or against tJiat given b> tlie 
certifying surgi'on, as it was outsidi' his 
])rovincc as an oplitlialmii; surgeon. The 
«*(nmty ct. judge having held Uie certilii'aie 
of the certifying surgeon was eoiielusive : - 
Held: therf^ had been no dr^eisiou by Die 
medical reiiTee, k the case must/ go back for 
the appointment ol a fresh iru‘dieal nd'eree. 
JoNEH V. William Moikhead Macdonald 
WII. 80 N k Co., Ltd. (1920), 19 B. W. C. C. 
412, V. A. 

3830. Add. AiinoUdion : Consd. Wilsons k (i\<lo 

Coal Co. r. Mynn, A. (;. 510. 

3831. Add. Anriofation» : - Dlstd. Mficy v. Cork 
Manufactui'ing Co. (1928), 21 B. W. 0. C. 300. 
Consd. Wilsons k Clyde Coal Co. r. Flynn, 
11930] A. C. 510. 

3832a. .] -Wilhonh k CLYDr: Coal Co. c. 

Flynn, No. 382 Id, ante. 

3834. Add. CitaiionH affd. nub norn. Kvanh 
(Rtchakd) k Co., Ltd. v. Soahill (1927), 
137 L. T. 101 ; 20 B. W. C. C. 348, If. 1.. 

Add. Annotation : — Apld. Lewis v. Trech'gar 
Iron k Coal Co. (1929), 22 B. W. C. C, 208. 

3834a. — — .] -Macy v. Cohk Manufaltojhnij 
C o., Lpd., No. 3818a, ante. 

3837a. Continuity of employment. ] Held : tin: 
me.aniug of 1925 Act, s. 43 (1^ (i) (b), is that 

PART XIV. SECT. 22, SUB-SECT. 3. 

- D. 

3827 i. I'ouers <>} rtftrrr- I'lj-fxtunt 
of dale of dimhlemcnt.y Opinion by 
Lonii HirNiTCit that a inudical rcfei-oe 
bus no powf'r to alter tho duto rM^rtlflcd 
by tho cortifyirig surgeon os tho date 
of dtettbloment.-- Lowji; v. WiXfto.VH 
& Ci/Vnu Coal Co., Ltd., [1030] b. c. 
32.— SCOT. 


& more than twelve before lln* 

woikiuau cnteivd his new ernployinuni 
tc lofTiM'd eoxnpensatlou : IhUl : (h< 
rlat-e uf dlMihlenicrit HtuU'd In the 
j’urliflcttte of the ocrtlfyliig Hurgeou 
WHM conclusive, — T ennknt r. 

(A.-G.; & a».. Ltd., 111*20] S- C. (C*t. 
of besa.) 7.— SOOT. 
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if ii is proved tliat the workman has, at the 
time of entering any emplo 3 mient in which 
he was employed at any time within the 
twelve months previous to the date of dis- 
ablement, whether under one or more em- 
ployers, wilfully & falsely represented himself 
as not having previously suffered from the 
disease, his compensation is forfeited. The 
employment during the twelve months must 
be looked at as one employment so far as 
the disease is concemed.-^coTT v. Summeb- 
IJBM Iron Co. (1930), 99 L. J. P. C. 170 ; 143 
L. T. 726 ; 46 T. L. R. 026 ; 22 B. W. O. C. 
883, H. L. 

3842. Add. Annotation : — Held. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. 0. C. 268. 

3843a. Recurrence after settlement & return to 
work.] — M’D ougall V. Summbrleb Iron Oo., 
Ltd. (1927), 20 B. W. O. O. 419, H.L. 

A tt7y)t<dinn "Expld. Wllson8 & CJyde Coal Co. v. Flvnn, 
11930J A. C. 

3847. Add. Annotation Apprvd. Blatchford v. 
Rtaddon & Founds, [1927] A. C. 461. 

8858. Add. Annoiationif : — As to (1) Consd. Vickers 
V. Miners, Tliamcs Steam Tug & Lighterage 
(^o. V. Ingi’am (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug & lighterage Co. v. Ingram 
(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement lor compensation — 
Facts as to agreement not presented In county 
court.] — On an application for review &> 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £660 in full settlement 
of his claims. The countv ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 


ment with the new co., as such agreement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the workman had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement: — Held: (1) the 
ct. could not entrain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
workman had recovered was a question of 
fact, as to which there was e^dence to 
support the finding, & there was no mis- 
direction. — ^East Kent Coixieby Co. v. 
Heath (1926), 20 B. W. C. 0. 97, O. A. 

3873a, .] — Hobbs v. Royal Arsenal Co- 

operative Society (1930), 170 L. T. Jo. 169 
0. A. 

3880a. .] — Heworth Coal Co. v. Barnes 

(1930), 23 B. W. C. O. 46, C. A. 

3881a. .] — Employers applied to review 

weekly payments being made on the basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman's work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. The judge found the man was only 
partially incapacitated, & consequently re- 
duced the compensation : — Held: it was 
purely a question of fact, & there was evi- 


PART XIV. SECT. 22, SUB-SECT. 4. 

■K. False, representation — WhetJier 
made “ at time of entering employmeni.**] 
— A minor who had pruvioubly erulTored 
from minor nystogmuH, on mduHliial 
disooHo, obtaluud omployiuoni at hts 
trade in Apr. 1927. In May, 1927, 
ho wilfully & fjilBoly made a renre- 
aentation in wilting that iu Apr. 1927, 
he had not provlouBly buffered from the 
disease. lipr a period of throe weeks 
lu Aug. 1027, he was imcmployKl, aftci 
which he again obtained employment 
tmder the name employers. He con- 
tinued In their employment until 
Nov. 1927, on which date ho was 
oertlflod by the certifying sui-geon to 
bo incapuoltated by nystagmus from 
earning full wages IJtM : bo was 
not bniTcd by the provisions in 
sect. 43 (1) (f>) from reeoioring oom- 
pcnsatlon, In l•eBpoet that the wrlttiui 
representation was not macio " at the 
time of entering the emnloymeiit.” — 
.lOHNBTONK V. MOUNT VERNON OOL- 
IJEIIY Oo„ Ltu., 11920] S. C. (Ct. of 
Bess.) 227.— SCOT. 

sb. M toning of “ adcriug tinplog- 
mr/it.”] — J/ela ; the woiils *' the em- 
ployment ’* in modlfloatnm (b) of 
1925 Act, H. 43 (1), moan any einploy- 
meut, to the nature of which the 
disease was due. In which the workman 
W’as employed wltldn the twehc 
months previous to the daW of dis- 
ablcmcnt, & therefore (1) where a 
miner had on entering the emi>U)ymonl 
of one employer, made a false reprt^- 
hcntation os to previous Immunity from 
miner's nystagmus, ic was, wltliln 
twelve months of so entering but 
while in the emploiment of another 
employ cr, oertiiled to be Buffering 


from minor’s nystagmus, be was not 
entitled to eompeusation. Sc (2) where 
a miner had, on entering the employ- 
ment of one employer, made a false 
repi-osoutatlon as to previous Im- 
munity from minor's nystagmus, 
was, more than twelve months after 
leaving that employment, & while In 
the eniTiloymont of another employer, 
certified to bo suffering from miner’s 
nystagmus, he was not baiTed from 
claiming compensation from the second 
employer ; (3) where a miner had 

mu do a false reprctsentatlou of im- 
munity from lulner's nystagmus on 
ro-eiiteriug the employment of a 
previous employer after a period of 
unemployment, that representation 
bad been made on ** entering the em- 
ploy ment ” within the sub-sect., &, 
accordingly, he was barred from 
i'ec<»vpring coui]ienHatlon on the re- 
currence of the disease. — Scott r. 
SUMMEKLEK IRON CIO., LTD., CONNKLT.T 
r. A. U. Moore & Co., Ltd., Giixui.ky 
t\ A. G. Moore Sc Co., Ltd., [1929] 
S. O. 830.— SCOT. 


PART XIV. SECT. 22, SUB-SECT. 5. 

3843a i. Fecurrenoe after setilemeoU 
dP* reftim to ivorL.) — Held : when a 
workmali who had suffored from 
nystagmus was certified as being no 
longer disabled by the disease, com- 
pensation must be ended, 6c that, on 
any reouri'cnco of the disease, a ficsb 
application must l>e made to 
the certifying suigoon. — Bbown 
WiujAM Dixon, Ltd., [1929 J 8. c. 
(Ct. of Sees.) 200, -SOOT. 
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before the Workers’ Compensation 
Commission of a olalm by a workman 
for compensation it was submitted 
that there was no evidence to support 
the claim, hut the commission over- 
ruled the submission Sc an award was 
made tu favour of the claimant. There- 
after, at the request of resp., the chair- 
man stated a ease asking the opinion 
of the Supreme Ct. whether there was 
evidence to Justify the finding of the 
commission : — : after the making 
of the award the question could not 
be submitted to the ot. unless the 
commission had decided to reconsider 
the matter; the mere fact that the 
ohainnan had stated a case did not 
establish that It had so decided, 6c 
therefore it was not competent for Uie 
ct. to entertain the matter. — Kobbrtb 
r. Jones (1928), 28 S. R. N. S. W. 643 ; 
45 N. S, W. W. N. 156.— AUS. 


3865 V. .] — Bathurst v. 

Workmen’s Compensation Board. 
[1928] 1 D. L. R. 114.— CAN. 

3865 vi. .] — An award of 

compensation having been made in 
favour of the widow of a deceased 
workman, the employer obtained a 
stated ease. Thereafter the employer 
presented a note oraving an order for 
transmission of the process, in order 
that the notes of evldeufto might be 
available to satisfy the ct. that tJiere 
was no evidence before the arbitratoi 
upon which he could reasonably arrive 
at certain of his findings In fact 
Hdd: the ct. could not, by a review 
of the cadence, interfere with the 
arbitrator's findings in fact. Sc xnotiou 
refused.— Boorr v. Mrreuxu., (ISSOJ 
S. C. 106.— SOOT. 
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dence to support the finding. — ^M eabs Bros. { 
V. Davies (1920), 22 B. W. 0. O. 202, O. A. I 

3885a. .] — Held : the question whether an j 

injured workman was, at the time of the 
accid<mt, acting within the sphere of his | 
employment, though in a manner contrary 
to a statutory regulation, is a question of fact 
for the county ct. judge. — Davison v. 
HomsiDE & South Moor Collieries, Ltd., 
NaPPER V, I.iAMBTON, HETTON & JOICEY 
(Collieries, Ltd. (1929), 140 L. T, 611 ; 45 
T. L. B. 188 ; 22 B. W. C. C. 61, C. A. 

3887a. Duration of exposure- -Resulting in derma- 
titis.] — A woman worked as a washer in a 
laundry during July & Aug. 1028. She left 
without any signs of dermatitis. On Sept, fi, 

1928, she was employed in a similai* capacity 
by another laundry, &; left work on Sept. 10 
with syruptoms of dermatitis. On Sept. 20. 
she obtained a certificate from the certifying 
surgeon under sect. 43. Her second em- 
ployei*s admitted liability Ac paid cr>m- 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate tliat .hIu* 
had recovered. lie further stated that slu* 
suffered from a condition of the skin which 
rendered her particularly susceptible to 
dermatitis, & tliat but for tliis she would not 
have developed the disease after so short a 
period of exposure. On a claim for con- 
tinuance of the compensation, the county ct. 
judge made an award in favour of the 
employers, lie found tliat the exposure of 
the workman to dust or liquids was of short 
duration Ac only resulted in dermatitis owing 
to an unusual proclivity to such disease on 
her pait. The workman appealed. On , 
appeal it was argued that the employers were i 
estopped fixim denying that the disease had 
been contracted through long-continued [ 
exposure within Statutory Buies Ac Orders, i 

1929, No. 2, by reason of their admission of 
liability Ac payment of compensation : — ; 
Held : the point as to estoppel not having > 
been taken in the county ct. could not be ' 
raised on appeal, Ac on the evidence the | 
county ct. judge was bound to find that . 
exposure was not of long-continued duration. ^ 
The question was one of fact. — Appeal dis- 
missed. — Lane v. “ Purewite ” liAUNDBY \ 
Service (’o., Ltd. (1929), 22 B. W. C. C. 
396, C. A. 

3891a. .] — Malcolm v. Barber, Walker Ac 

Co., Ltd., No. 3359d, ante, 

3896a. Hearing unsatisfactory — Rehearing ordered.] 

— Hucknall r. Manchester Corpn. (1928), 

21 B. W. 0. C. 8, C.A. 

3897. Add, Annotation: — Refd. Jones v, Cory 
(1926), 20 B. W, C. C. 261. 

3901a. .] — ^A workman, who had suffered 

an injury to 1^ knee, was paid compensation 
by his employers for a time. He underwent 
a success^ operation Ac his compensation 
was stopped. He later suffered another 
injury to the same knee, Ac brought proceed- 
in^ for further compensation. After hearing 
evidence, the county ct. judge came to the | 
conclusion that he was not satisfied as to any | 
farther injury after the cessation of com- ' 
pensation. The county ct. judge then S 
considered the question of a declaration of 
liability ft, while doing so, asked a medical 
man, who happened to 1^ present in ct.. 


whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent of the 
parties. The county ct. judge then made an 
awaid to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed : — Held : although the 
procedure followed with regard to the doctor 
was undesii'able & irregular, it had not been 
detrimental to the workman, because the 
county ct. judge hod already made up his 
mind on tlie main question before him. There 
was am])le e^ideuce to support his fiuding 
on the question. -Hansom i>. J'uijiam Foot- 
ball Ac Atihastic' Co., Ltd. (1928), 21 U. W. 
O. C. 376, C. A. 

3904a. — -.J A workman, wliost* com- 

pensation had been sto])}>ed, ciaimcil a 
continuance of compensation on tJic basis 
of total incapacity, Ac it was argued on liis 
behalf that he was entitled to bo paid on 
this basis under Workmen’s ( 'onqiensat ion 
Act, 192.6 (c. 81), s. 9 (4). county ct. 

judge found ns a fact that the wtirkrnan was 
partially incapacitated as a result (if the 
accident but had, since tlie iiaynumt C('ased, 
been doing work which lie did before the 
accident, lie held that sect. 9 (4) did not 
apply, but gave no reasons for so holding 
beyond stating that tluj workman refused 
work offered him on the ground I hat lie could 
not do it when in fact lie could have done* 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability . 
On the aftpeal by the workman it was argued 
that, the county ct. judge having found 
])artial incapacity, the cast* should bo remitted 
to liim to assess the amount of sueb 
incapacity : - Held : although the finding of 
the county ct. judge on the x>oint was not 
too clear, the case had been argued At d(‘alt 
with under sect. 9 (4) alone. Tht* issue i\s to 
paitiol incapacity , not having been raised 
on the claim, in the ct. below, or in the nutict' 
of appeal, could not be takt*n m the 01. of 
Appe^. -I’LUMB V . Halekju Oycle Co. 
(1928), 21 B. W. 0. 0. 378, 0. A. 

8915a. Estoppel.] -- Lane v. “ IhritEwin*. ” 
Laundry , Service lk>., J^td., No. 3887a, 
ante. 

3927a. Date of termination of Incapacity.] - A fire- 
man had to have Ins liglit thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov, 6, 1928, his employers 
obtained a certificate to the effect tnat he 
was fit to return to Ids work. At thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 15. The weekly payments 
wei'e stopped on that day although a certifi- 
cate had been furnished by the workman 
which stated that he was not /It to foaurno 
his old occupation, but also stak'd that there 
wa.s plenty of other work Jie couhl do. ’J’he 
workman applied for an arbri. The arbn. 
t(X>k jiloce on Jan. 29, Ac Feb. 6, 1929. 
On Mar. 1, Uko county ct. judge mode hi.s 
award in which he found a» a fa<;t that the 
workman was able to eain his pre-accident 
wages, Ac that ut> to the date of the heating 
there wa« a dispute whether he had recovered. 
He did not give a fiuding as to the date on 
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which the workman had become able to earn 
his pre-accident wages, but ordered the 
employers to continue to pay the full amount 
of weekly payments as from Nov. 16, 1928. 
to Feb. 6, 1929. The employers appealed : - 
Beld : the judge should have found in fact 
the date when incapacity ceased. If by 
fixing Feb. 6, 1929, as the date down to 
which compensation must be paid, he intended 
to hold that incapacity continued to that 
dale, there was no evidence to support such 
a finding. -MocKBiiiL v. Homer City S.S. 
Owners (1929), 22 B. W. C. C. 260, O. A. 

A niuiUiiion •- Re!d. Bevan u Orovesend Steel & Tinplate 
Co. (1929), 22 B. W. C. f>72. 

3027b. Whether workman within Workmen’s Com- 
pensation Act, 1925 (c. 84), s. 0 (4).] — An 
employer having reduced a workman’s com- 
pensation to 12s. 3d. a week, the workman 
applied for an arbn. on the ground that, 
altliough he was only partially incapacitated, 
lie was unable to earn anything. At the 
Jiearing the workman said that it was 
impossible to say what he could earn if he 
c ould get light work. On that evidence it 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct 
judge made an award in favour of the 
employer that the workman was only 
<*ntitled to 12s. 3d. a week as from the date 
of reduction. An appln. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
ov for a new trial, on the ground that sect. 9 (4) 
had not boon properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that he had not 
considered sect. 9 (4) until the end of the 
case. The workman appealed from the 
awni’d & from the refusal to grant a new trial : 

— Held : the appln. was clearly made under 
sect. 0 (4), & the county ct. judge must be 
taken to have realised that fact in making 
th(» awar d which he did. — Storer v. Morris 
(1929), 22 B. W. C, C. 177, 0. A. 

3053. Add XtDuAtduni : Distd. Bevaii v, (Jroves- 
eiid A Tinplate (\>. (1929), 22 B. W. 

< 572. 

3954a. Acceptance of money paid into court — 
Appeal as to costs.] --On the hearing of a 
claim for coiupensatiun applt. agreed to 
ac cept £10 paid into et. on Jan, 7, 1927, the 
dale* of the answer filed by resps., in fuli 
satibiaetioii of the claim. Under the award, 

1 be* £10 was to be paid to applt. with a declara- 
tion of liabihtyj but resps. were* given costs 
after tlie date of liling of their answer. 
Aiiplt. appealed from so much of the order 
as diroc'tecl cost s to be so paid : - Held : applt. 
could not take the bc*nelit of the award & 
.ippc*al from a part of it to which she object c*d, 

A therd was no right, of appeal. — Walden v, 
(iRAMOPiioNE (\>., Ltd. (1927), 20 B. W. O. C. 
340, C\ A. 

3054b. By widow — Appeal as to amount of 

children’s allowance.] — Malcolm v. Barber, 
Walker &. Co., Ltd., No. 3359d, ante. 

3954c. Appeal against date of termination of com- 
pensation — Application 4or review,] — An 
infant workman was in receipt of com- 
pensation from the date of Ids injury to 
Aug. 10, 1928. Oil that date the employei’.s, 
without following the procedure indicated in 
sect. 12, stopped the compenaation on the 
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ground that the workman had fully recovered. 
The county ct. judge hoard the workman’s 
claim for a continuance of the weekly pay- 
ments on Jan, 8, 1929, when he found as a 
fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, & on Aug. 14, 1929, gave a 
considered judgment in which he held that, 
on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 

1928. In May, 1929, the infant workman 
had come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, 

1929, by which the judge had ended pay- 

ments as from Aug. 10, 1928, & in Oct. 1929, 
he filed an application in the county ct. for a 
review of the declaration of liability. On 
the hearing of the appeal the employers 
took the prehminary objection that by 
starting piocecdings both by way of appeal 
& by way of review, the workman was botli 
approbating & l eprobating the award ; — 
Held 7 ( 1 ) on the preliminary objection, the 
two sets of proceedings were in respect of 
independent njatters & did not amount to 
approbation & reprobation ; (2) on the 

merits, the county ci. judge having fixed the 
date of recovery of the workman, the em- 
ployers could not then be ordered to continue 
the weekly payments after that date. — 
Bev^an V. Grovesend Steel & Tinplate 
(’ o.. Ltd. (1929), 22 B. W. 0. O. 672, C. A. 

3963a. Mistake.] — An application for leavi* 

to extend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed. - Brown v, Birch Bros., 
Ltd. (1929), 22 B. W. V. C. 404, 0. A. 

3963b. Receipt of ex gratia payment.] - An 

application for leave to extend the time for 
apiiealing agamst an order made m 1924 
ending the weekly payments dismissed, the 
workman having in the meantime received 
from the (*mployer a sum expressed to bt* 
paid ex gratia, — Holden v. Massey (1929), 
22 B. W. O. U. 607, 0. A. 

3967. Add, Citations L. J. K. B. 254; 20 

B. W. t\ C. 198. 

3969a. .] — An infant workman having ob- 

tained on award, the employer appealed. 
Pending the appeal the employer agreed to 
wthdraw the appeal, provided a lump sum 
was accepted by those acting on behalf of 
the infant ; — Held : the proper order was 
to remit the case to the county ct. judge 
to consider the suflBciency of tne amoimt 
offered in view of the chances of appeal being 
successful, & on the approval of the judge 
being given, the appeal should stand dis- 
missed with liberty to apply .-*“Marsiiall v. 
Kiddle (1927), 20 B. W. C. C. 614, C. A. 

3969b. .] — In a proper case pending the 

hearing of on appeal the Ct. of Appeal will 
approve the terms of a lump sum settlement 
of a question as to the extent of an em- 
ployer's liability to an infant workman. — 
Seaman v. Ingram (J. Q.) & Son, Ltd. (1929), 
22 B. W. O. C. 393, C. A. 



VoL XXXIV.— Master and Servant. Cases 3969&-4048a» 


39690. Remission of compromise to registrar for 
registration.] — Knight r. Skinner (1J>2S), 21 
B. W. 0. c. ms. 

3981. Add. Annotations : — Refd. Middleton Estate 
& Colliery Co. v. Finau (1920), 20 B. W. (\ C. 

. 207 ; Vickers Miiier.s, 'riiames Steam Tug 
& Lighterage Co. v. Ingiani (1927), 90 L, S. 
K. B. 490. 

8983. Add. Annotation: -Refd. Middleton E.stute 
& Colliery Co. v. Finan (1920), 20 B. W. (\ C. 
207. 

3988a. .] Ruddy r. London, Midland 

& Scottish Ry., No. 2823a, aiitc. 

3990. Add. Ayinotalioii : -^4.'? 1o (1) Refd. Vickers 
V. Miners, Tham(‘S Steam 'Fug Ligliierage 
Co. v. Ingi-nm (1927), 9(5 L. J. K. B. 490. 

3993 a. — Denial of liability.] — A workman 

having been injured by accident, his employers 
applied for a reference to a medical reftTce 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 19, on the ground that there was 
a dispute as to whether he was (It for lus 
employment & as to whether any incapacity 
from which ho might be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference <m the 
ground that, as the employers were refusing 
to admit that the accident arose out of A 
in the course of the employment, the matter 
should bo dealt with by arbn. A not by 
reference. On the same day he filed his 
appln. for arbn. ’Fhe sherifT-clerk allowed 
< he reference to the medical referee & his 
decision was not appealed from. The* 
employers filed an answer to the workman’s 
appln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been refeirt‘d to a 
medical referee, & further alleg<‘d that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of A in the course of the omjjloyn\unf . The* 
medical referee reported tliat tlic workman 
was partially incapacitated, & two dayslat<*r 
the parties arrived at an agreement for 
settlement. On argument as to the co.sts the 
sheriff -substitute held that the workman’.s 
appln. for arbn. was premature, unwarranted 
& unnecessary, A; while awarding no costs 
on the reference to the medical rcictec, gave 
LUC costa of the alleged abortive arbn. pro- 
ceedings to the employci’s. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff-substitute was wrong 
in depriving the workman of th(‘ cobts of tlie 
arbn. proceedings on the ground stated by 
liim, &; remitted the question of costs to him 
for further argument, Tlic employerh 
appealed ; — Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it w’as perfectly proper for the workman i/o 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done. — Barr & Digoins, 


Ltd. V. Green (1928), 98 L. J. P. C. 17 ; 140 
L. T. 441 ; 21 B. W. C. 0. 439, H. L. 

4009. Add. Atinoiaiion Refd, Campbell r. Poliak, 
[1927] A. C. 732. 

4012a. Employer ordered to pay costs.] — 

Sidney Lee (Exeter), 1..td. v. James, No. 
3545a, ante. 

4013. Add. Annotation Refd. Middleton Estafe 
A CJollierv Co. v. Finan (1920), 20 B. W. C. 
207. 

4014a. On an application to review weekly 

payments the employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
A replied that they intended to ask for a 
reduction of the I5.s**. a week to 2s. Od. a week 
or to sucJi other sum ns the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to I Os., A ordered the 
tTnploycrs to pay the costs : Held : on the 
correct I’cading of the letter stating the 
<liniinution claimed the j'tnployers w'ore 
auccesslul on the uwnrd givtm, A the order 
as to costs should be set aside. by consent 
of the (‘inployers, each party was ordered 
to pay their ow'ii costs.- Middleton Estate 
A CoLLiKKY Co., Ltd. r. Finan (1920), 20 

B. W. 0. C. 207, V. A. 

4014b. .| It IS not a judicial c\(‘rcise of 

discretum lor the county ct. judge to order 
the employers to ])a> the costs of proceedings 
for review in which they betTi successful 

in obtaining a reduction of the we<*kly jiay- 
ments. On appeal tlie Ct. of Apjx-al ordere<l 
that the costs of tin' arbn. should be jiaid 
by Ibo workman. (iHEAVjoh (.1. W.) A Son^-, 
Ltd. r. Rohekts (1929), 22 B. W. C. HU, 

C. A. 

4019. Add. Amioiaiion : - Consd. Campbell v. 
Poliak, [1927] A. C. 732. 

4032a. Workman’s expenses in getting to medical 
referee’s house.’ Tlie ci. has no power to 
make an order that a workman, who is 
ordered to attend bef<»ro a medical referee 
to det<‘miine whetlier he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, si ml I br* paid a sum for his 
expenses in getting to the nu^dical referee's 
hous<3,~ Richards a. Cnited National 
Coij:.ieuieh, ]iTi>. (1927), 90 J<. J. K. B. 716 ; 
1 37 i>. T. 407 ; 7 1 Sol. Jo. 490 ; 20 B. W. C. O. 
465, 0. A. 

4034a. Taxing fee Liability of workman to refund 
to employers.] Notwithstanding Workmen’s 
Compensation Act, 1926 (c. 84), Sched. 1. (12), 
where a workman has brought unsuccessful 
pioceedingH against his employers, A has 
been ordf‘red to ])ay their costs, he may also 
be math* to refund to them tiie taxing fee 
which they have paid for having those costs 
laxed.—ELWELL v. Crane Foundry Co. 
111^29] 1 K. B. 88 ; 97 L. J. K. B. 041 ; 139 
1.. T. 300, (k A. 

4042a. ,]— Knight v. Skinner (1928), 21 


PART XIV. SECT. 24, SUB-SECT. 1.— 
A. 

3979 ii. S. P. M‘AkI)LE r. HoW'iic 
<J. A K.). Ltd., 119*271 S. C. 779 ; 20 
B. \V. C. C. 790. —SCOT. 


PART XIV. SECT. 24. SUB-SECT. 1.— J. 

tk. Remit to medical referee — Fee of 
referee — By tcAom payable. 1 — The ponou 
liable for payment of the fee under 


Workmen’s Oompeubation Aft, 19'2:i 
(c. 4‘2), 8. 25 (1), is the penum applying: 
for roffistratlon at the time when the 
remit to the medical reft*rt*t* is made. — 
Easton v. NriiDKia & Bknhak Coal 
Co., Ltd-, fl927 ] a. C. 3 : au H. NV. C. C. 
«52.— SCOT. 

PART XIV. SECT. 24, BUB-SECT. 1. — 
K. 

■1. Set-off — Cotta of teparale decreet.] 


-Held: UH both dfficos wfn* stfph 
in th<* statutory adjust niorit of 11a- 
bllity for coriipfnHatlon in rt-spoct of 
' (hr* same at'ciuunt, A tlj<‘it*forf partes 
. neyoixi, th<* < mployers should 

’ not »>e deprived of their rUfht lo set 
I oft iho one decree for oxiMjases against 
the tdher. -Byrnk e. lUmD A Co., 

1 1 929J b. C. (Ct. of boss.) 024.— SCOT. 
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Cases 4042a~4187a. English and Empire Digest Supplement, 


B. W. C. 0. 844. C. A. ; aubaequenityroceedAnga, 
21 B. W. 0. 0. 368, C. A. 

4055a. Owing to subsequent decision of 

appellate court.] — Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Ix>rds, was proved since to 
have been wrong: — Held: his order giving 
costs to the successful workman must be set 
aside, & applts, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal. — Akbrs v. London A North 
Eastern By, Co. (1920), 20 B. W. 0. 0. 195, 

C. A. 

4068. Add. Citation .*—96 L. J. K. B. 268. 

4071. Add. Annotation: — Dbtd. & Distd. M*Caf- 
ferty v. MacAndrews & Co., Ll^^^O] A. C. 699. 

4072a. Appeal from order on question of law.} 

— Held: (1) an ap;^eal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
under 1026 Act, s. 29 (2), but on the same 
princqde as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, but is open to review as to 
law ; (2) upon the construction of 1926 

Act, s. 29 (2), in conjunction with 1926 Act, 
8. 14 (1), the expression “within the time 
hereinbefore limited for taking proceedings 
under this Act ” does not mean that the 
action must be brought within six months 


from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compensation ; 
if the conditions of sect, 14 (1) are compli^ 
with the Act imposes no limit of time within 
which the action must be brought. — 
M‘Cafferty V. MacAndrews & Co., Ltd., 
[1930] A. C. 599 ; 99 L. J. P. 0. 146 ; 143 
L. T. 682 ; 46 T. L. H. 669 ; 22 B. W. C. 0. 
807, H. li. 

4076. Add. Annotaiiona: — Aa to (1) Distd. Adair v. 
Colville (1926), 20 B. W. C. C. 702. Refd. 
Delahunt v. Moody (1927), 21 B. W. C. C. 
588. 

4081s. .J — M‘Cafferty v. MacAndrews 

& Co., Ltd., No. 4072a, ante. 


Sect. 27. —REPAYMENT OF POOR RELIEF. 

See Workmen’s Compensation Act, 192B (c. 84), 
s. 41. 

4137a. When right arises — Payment by guardians 
pending settlement of claim — By arbitration 
or agreement.! — In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total or 


PART XIV. SECT. 24, SUB-BEOT. 2.— 
B. 

4062 I. JuriadAcHon to vary order as 
to costs — Jvdgmenl apeciftcaUv dedliiK/ 
with corta.l — ^An award was made by 
an arbttracor under Workmen's Oom- 
pensation Act, 1016, in favour of a 
workman who was allowed a certain 
weekly payment & the costs of the 
arbitration. From this award the 
workman appealed, & that appeal was 
dismissed with costs. Hubsoquontly 
an application was made on behalf of 
resp. employer for an order that the 
costs incurred by him in the appeal 
should be made costs in the arhltra* 
tion : — Held : oltbouRh the order askini 
for might have been made on the 
bearing of the appeal, the Ct. had now 
no Jurlsdlotion to make it. — LauisR 
V. Bmoas (1928), 28 8. 11, N. S. W. 
389 ; 40 N. 8. W. W. N. llO.— AUS. 


PART XIV. SECT. 26, SUB-SECT. 1.- 
A. 

I i. .1— The fact that pltf.. 

who was suing in Admlty. for damages 
resulting from a oolllsion which caused 
the death of her husband, had accepted 
benefits under Workmen's Compensa- 
tion Act : — Held : not to bar her, 
under the principle of election, from 
proceeding against the ship. — D aqb- 
LAND V. S.S. Catala, [19271 4 D. L. R. 
426; [19271 3 W. W, R. 97; “ 

” O. R. 440: r " 


revsd. sub nom. Tim 


CATAhAv. Daoslanp, [ 1928] 3 D. L. R. 
334 ; Ex. O. R. 83.— CAN. 

r i. .] — A workman who 

lias sufforod injury owing to the 
nogligenco of his employer is not 
debarred by Workers' Compensation 
Act, 1U26, s. 63, from bringing an 
Autiou at common law against his 
employer to recover damages for the 
injury so sustained tmloss he has made 
a vlnim imder the Act iSc obtained a 
deoisUm thereon. — Oonnkll v. Union 
Stkamhhiv Co. aom 28 S, R. N. S. W. 
342 ; 45 N. 8. W. W. N. 62.— AUS. 


PART XIV. SECT. 26. SUB-SECT. 1.— 
B. 

4076 iv. Wlteiher avoard 

open to review.] — ^M'Caffisrty v. Mac- 
ANDREWS & Co., [19291 s. 0. (Ct. of 
Sess.) 529.— SCOT. 

4077 i. — — Dedvetion of costs of 
unsuccessful action.] — ^Adaib v. Col- 
viLLB & Sons, Ltd., [1027] 8. 0. 116; 
20 B. W. C. C. 702.— SOOT. 

4081 i. Unsuccessful prortedinos 

hrouqht mure than sit rmmt/it, after 
acctaent.l — MTaffkut\ v. Mac- 
ANDKKWS U Co., Ltd. (ff»29). 22 
B. W. (’. C. 807.— SOOT. 

h 1. .] — Adair v. 

Colville Sc Sons. Ltd., [1927] S. C. 
116 ; 20 B. W. C. C. 702.--SCOT. 

k 1. .] — ^A workman, 

who has brought an action against 
his employer, foimded solely uimn the 
employer’s liability at common law. 
Sc who has obtaiued a Judgment in 
his favour, is not entitled, if that judg- 
ment bo subsequently set aside upon 
appeal, to have compensation assessed 
in the aotlon \mder Worlunen’s Com- 
pensation Act, 1906 (o. 68 ). — ^Wabd v. 
DavuN, [19271 1, R. 299.— IR. 


PART XIV. SECT. 25. SUB-SECT. 2.— 
A. 

4083 III. .1— On Jan. 22, 1926, 

a workman sustained injury by accident 
arising out of & in the course of bis 
employment. On Feb. 4 his wife 
received from Lis employers £3 as 
oompensatiou for two we«dkB, Sc on 
Feb. 1 6 she received 30s. as oompensa- 
tlon for a further week. She had no 
authority from the workman to apply 
for or ootain oompunsation, &, while 
he knew that she had received the 
payment of £3, he did not know that 
it had been paid as compensation. 
He knew, however, that the payment 
of SOs. made to his wife on Feb. 15 
Avas a payment of oomi>enBation. Sc 
he allowea her to retain Sc use the 
money. The workman having sub- 
■equently Inought an action against 
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a third party to recover damages in 
respect of his iujuries ’.-—Held : he was 
barred from suing for damagoh, in 
respect that be bad already recovered 
compeusation within sect. SO (1) of the 
1925 Act.— Reid v. Stevenson, [1928] 
8. C. (Ct. of Sobs.) 799.— SCOT. 


40861. Payment of c<mipensatton 

— No claim under Act .] — In an action 
claiming damages for personal iujuries 
caused by deft.’s negli^noe. deft, 
specially pleaded in bar that pltf. was 
precluded from refoverlng damages 
from him by Workmen’s Compensation 
Act, s. 38, in that the accident was one 
in respect of which compensation was 
payable under the Act by pltf.’s em- 
ployer, from whom pltf. had in fact 
claimed Sc recovered such compensa- 
tion. It was admitted that, for a 

S erlod of 6 months from the date of 
bio accident, pltf.’s employer had paid 
him weekly, upon the day of each week 
upon whlcn ms weekly salary was paid 
before the accident, an amount equal 
to half the amount of his previous 
salary. The ct. found as a fact that 
pltf. accepted the payments with the 
knowledge that they were made to 
him as Doing duo under the Act 
Held : pltL notwithstanding he had 
made no claim under the Act, had 
recovei*ed compensation Sc so was 
barred under sect. 38. — Dixon v. 
vShave (1929), 50 N. L. R. 245.— 
S. AF. 


n 1, From conirador .] — 

Qeddbs V. DnimERMlilNB Distbictt 
COICMITTBB, [19271 8. C. 797 ; 20 

B. W, C. C. 816.--BOOT. 

sm. ** Recover ** damaaes — IF'TUrt 
amounts to.l — The phrase " to recover 
damages in Workmen’s Compensation 
Act. 1926 (o. 84), 8. 30 (1), means 
'* to reoeive payment of ” damages. Sc 
.where a workman has been unable to 
obtain payment under a common law 
Judgment in his favour agaiuH a third 
party, he is entitled to claim wm- 
pensation from his employe. — Omi- 

BXIUUAND V. LAKABBSBHIRB TRAMWATE 

S!!u 9971 8. C. 407 ; 20 B. W. C a 
780.— SOOT. 



Virt. XXXIV.— Blaster and Servant. Cases 4137a— 4200. 

partial incapacity. These payments having meut between the workman & the employer ; 

ceased on the appointment of the receivers, therefore, as the claims of the workmen 

the workmen were paid outdoor relief by the in the present case had long since been 

guardians. On an application by the settled by the co. by the weekly sums, 

guardians under Workmen’s Compensation the guardians were not entitled to the repay- 

Act, 1926 (c. 84), s. 41, for repayment of ment they claimed. — Re LiKWis Merthyr 

the money so expended by them : — Held : Consolidated Colueries, Lloyds Bank v. 

the words “ pending the settlement of Ins The ('o. (No. 2), [19291 I Ch. 589 ; 98 

claim ” in sect. 41 did not refer to the settle- L. J. Ch. 77 ; 140 I/. T. 350 ; 93 J. P. 106 ; 

ment of the workman’s claim by the pay- 45 T. L. R. 159 ; 73 Sol. .lo. 92 ; 27 L. G. R. 

ment of a lump sum, but to the settlement lvS4; 22 B. W. 0. O. 31 ; 11928J B. & C. R. 

of compensation by an award or by agree- I 149, C. A. 


Part XV. Apprenticeship. 

4197. Add. Annotation : — Refd. EvpreKs Dairy 4200. ^idd. Annotation . Reid. K\i)rebs Dan > Co. 
Co. V. Jackson (1929), 09 L. J. K. 13. IM. v. Jackson (1929), 99 L. J. K. B. 
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Cases 21a— 58. E.nglish and Empire Digest Supplement. 

MAYOR’S AND CITY OF LONDON COURT. 

Part II. — Jurisdiction. 

21 a. SpccIOc performance.]— This [specific per- Cue.). — Williams r. Snowden, [1880] W. N. 

lormance] being an equitable right appearing 124. 

incidentally in the course of the cause, the 31 , Add. Annotation : — Distd. Lake v. Cronin, 
recorder was bound to give effect to it (per Hunt v. Cronin, [1929] 1 K. B. 31. 

Part III.- Practice and Procedure. 

68 . Add. Annotation Refd. Ite Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 310. 
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Vd. XXXlV.-OaseB 16-87. 


MEDICINE AND PHARMACY. 
Part I. — Physicians and Surgeons. 

15. Add, Ar\noiaiion : — Distd. Way v. Bishop, [1028] Ch. 647. 


Part II. — The General Medical Council and Similar Bodies 

in the Dominions. 


21a. Removal from register— On application— i 
Discretion of Council.] — A mcdioal practi- i 
iioner wlioso name was on th(‘ medical rcj'istor 
applied to have his name removed at his ow'n 
reque.st under cliapter 13 of the Standing 
Oi'ders. Alter tlie applicati( )n W'as rec<‘i ved b\ 
t he < 'ouncil & before it w'as heard A: d(*termme«l 
the Council received information that the ! 
])ractitioner had been guilty of conduct prinw 
fftric con.stituting infamous conduct in a 
professional respect. An inquiry was t-hen 
held & the (.ouncil adjudged that the pruc- i 
titiiiner w^as guilty of infamous conduct in a I 
professional respect & by tbeh* direction his 
nann* was erased from t/he register : ^ Held : 
the practitioner was not entitleii to liave Ids 
name removed from the medical register on i 
his mere application for that purpose ; until 
the Council ordered Ids name to be rejnov«‘d 
ho was still a r<‘gist<Ted medical practit ioner, j 
A: in ordering Ids name to be era.setl for ) 
infamous conduct in a professional resp<‘ct - 


tlu‘ Council liad acted witldn the powers 
confeiTcd upon tlu'iu by tin* Act A:, by their 
Standing Onlers validl> made thereunder. - 
K. V. (Jknkuai- Mkuk-.u. Counc il, 11630) 1 
K. B. 562 ; 00 Jj. .1. K. H. 217 ; nuh now. 
H. r. (iKNJcit.XL Mkdk’AL CouNcn., /oV p. 
Kyxaston, J 12 lu T. 300 ; 04 .1. [\ 01 ; 16 
T. L. H. 107 ; 28 J.. C. K. 150. (\ A. 

24. Add. Annotations: — Jh to (1) Refd. It. r. 
(u'neral Medical C'ouncil, [1030) I K. B. 502. 

to (2) Consd. Maclean v. Workers’ Union, 
11020] 1 Cb. 602. Generally, Mentd. K. v. 
Leicester J.7., Ex p. Allbrigliton, 11027] I 
K. B. 557. 

30. Add. Annoiaiions As to (2) Apld. Maclean 
V. Workers’ Union, [1020] 1 Ch. 602) 

Refd. H. c. (i(‘neral Medical Cmincil, 1 1030. 
I K. B. 5(52. da /o (3) Reid. It. v. Ucneral 
Medical ('ouned. |1030j i K. It. 502. 
Generally, Mentd. Jl. v. liidcester JJ., Kx p. 
AllbrighUm, [1027] I K. B. 567. 


Part ill. — Medical Practitioners. 


72. Add. Annotation : — Refd. De Freville v. Dill 1 87. 
(1027), 90 L. J. K. B. 10.50. I 


Add. Annotation : Consd. Fislusr v. Oldham 
Corpn., [10,30] 2 K. B. 361. 


PART II. SECT. 2. 


o i. Must hr si/enficd in 

report of discipline rommiUee. j — Cnuacn 
1'. OOLLTSOB OF I’HVMIOIA.VS AC .Sni- 
[1927] 2 V. 1j. 11. 957 ; [1927] 

2 W. W. It. 9:47 Can. Crim. Cos, 297 ; ' 
22 Alta. L. K. 600; raryiim, [1927J 
2 D. L. R. 701.— CAN. 


a i. Jurisdit^um of discipline ' 

conunmee.]-~lie McLauchlan He Col- , 
LKOE OF I'UYSICUyS & SUKOKO.VS, 
11927) 2 D. L. 11. 9.53; I1927J 2 

VV. W. K. 4 ; 47 Car. Crlm. Ca«. 290 ; 
22 Alt€U L. R. 653.— CAN- 


b i. Power of appelUxte 

court — To set aside. order of 
council made without jurisdiction ,] — 
Re McLacchlan & Colu!;ob of 
Physicians & 8itrobons, y927j 2 
D. L. R. 063 ; [1927] 2 W. W. R. 4 ; 
47 Can. Orlm. Caa. 290 ; 22 Alta. L. R. 
553. — CAJM. 

b ii. To refer matter 

hack to discipline oommiUee far recon- 
sideration.}— CnxmcB V. College of 
Physicians Sc Subobons, [1927] 2 
R. L. R. 957 ; 11927] 2 W. W. R. 9 ; 
47 Can. Crlm. Caa. 297 ; 22 Alta. L. R. 
560 ; variant. 11927] 2 D. L. R. 701.— 


CAN. I 

b ill. To miiigaie , 

punishment.] — Where appit.’s conanct 
was such aa to brinir him within the i 
diaciplinanr powers of the conneii ISc 


it waa riflrht in nnnlshintc him therofor, 
but in all the clrcumatanut's ot the coho 
tho |)uniHiuijCDt Imposed won too 
M3\ CTO : —Held : his uiiiiiu shonld be 
restored to tho register on Doc. 31, 
1927. —Re McIiAUi'iiLAN & Coi.lkok 
OF Physicians Sc Suiwjeonb (Alla.), 
[1927] 3 D. L. U. 22.5; (19271 2 

W. W. R. 388 ; 48 Can. Grim. Cas. 148. 
-CAN. 

aa 1, — .] CitAWFOKi) V. 

r’OLLKUK OF I'llYMieiANS & Sl K(JKO\B 

(Alta.), [1929] 3 I). L. R. 62. CAN. 
PART III. SECT. 1. SUB-SECT. 2. 
aa. Practice — Whether time spent in 
study of profession.} — Tlmo put In In 
the Httidy of a soionco or profession 
cannot bo considered oa time spent In 
tho “ practice " of It as that term 
is commonly understood.- J.vnis v. 
Batch WELT., [1028] 3 D. L. K. 624 ; 
[1928] 2 W, W. R. 038 ; 23 AlU. L. It. 
495.— CAN. 

PART III. SECT. 3, SUB-SECT. l.-B. 

64 i. Less deyree than miyht htire Ijeen 
shovm by other8.}-~Afca.iUiit M.. the 
medical superintondent in charare of 
the hospital, damacres were sought for 
his alleged uegligont troatmont. The 
evidence showed that M. failed to 
dlagnoae the ear-t^ooble frf»m which 
jdtr. suffered as mastoid it Ls. although 

1133 


I M. Has not able to uHcerlabi what the 
exact trouble was, he did not semi for 
nor advise sending for un ear-Hpeclullst : 
I JJtld : all a medical pruetltiotuT is 
required to bring to the performance 
of his duty is reasoiiablo care Sc average 
I skill : 5c be Is nut respousilile luuruTy 
I because Home other practitioner of 
greatxjr skill Sc greater knowledge 
might have proscribed a dlilurent 
I treatment. If a physician in charge 
of a case Is unable to dlagnoso the 
I trouble ho is under no legal obligation 
, HO to Inform the patient Sc to advise 
j Ihe culling in of a Hpeclallst. — Jajivih 
r. l.\Tl«m.NATIONAL NICKEL CO., [19291 
I 2 1). Ij. R. 842 ; 63 (I. L, R. 601. 

I CAN. 

I 

1 PART III. SECT. 3, SUB-SECT. 1. - 

! H. 

86 iv. .] 'Hospital liable 

for the negUgence of nurses after an 
operation. — NYBEBOt;. PitovoHT Muni- 
! CIPAL UOHPITAL BoAJin, [1927] 1 

D. h. It. 969 ; [1927] S. C. K. 226.— 
CAN. 

86 V. .] PlLf. entente! defts.* 

hohi>ltal for tho purpoKt* of imdetgolng 
an operation, Sc, owing to the fact that 
tho regidar nursing staff was not 
siiUlricnt to give her the care considered 
ui'ccssary by her i>hysirian. a specdul 
nurse was employed 5c added 
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lOSa. Work performed before operative date 

of Medical Act.] — The Medical Act, 1858 
(c. 90), has not a retrospective effect, so as to 
prevent a person who is not registered under 
it from maintaining an action for medical or 
surgical advice given, or medicine supplied, 
before the Act came into operation. — 
Wright v. Greenboyd (1861), 1 B. d; S. 
758 ; 31 L. J. Q. B. 4 ; 6 L. T. 347 ; 26 
J. P. 118 ; 8 Jur. N. S. 98 ; 121 E. B. 896. 

105. Add. Annotation : — Folld. Macnaghten v. 
Douglas, [1927] 2 K. B. 292. 

106. For the existing paragraph substitute the 
following paragraph : — 

.]--Medical Act, 1858 (c. 90), s. 32, 

does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. — M acnaghten v. Doug- 


las, [1927J 2 K. B. 292 ; 96 L. J. K. B. 788 ; 
137 L. T. 618 ; 91 J. P. 148 ; 48 T. L. R. 
525 ; 71 Sol. Jo. 409, D. 0. 

109a. Failure to effect cure— Whether breach of 
warranty.) — Pltf., who had been treated for 
cancer by deft., an unqualified medical 
practitioner, brought an action against him 
for(l) fraudulent representations ; (2) negli- 
gence ; & (3) breach of a warranty that he 
could cure pltf. in three months. The jury 
could not «^ee as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft, did not warrant 
a cure in three months : — Held : deft, was 
entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 
which the jury had disagreed. — ^B ukreli. v, 
Evans (1930), 46 T. L. B. 678, 0. A. 


Part VI. — Dentists. 


206a. Non-payment of annual retention 

fee,] — Dentists Act, 1921 (c. 21), s. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee. — Tattersall v . 
Slahen, [1928J Ch. 318 ; 97 L. J. Oh. 146 ; 
138 L. T. 677 J 44 T. L. R. 237 ; 26 L. G. B. 
217. 

206b. Conviction for misdemeanour.] - 

The word “ misdemeanour " in Dentists 


Act, 1878 (c. 33), s. 13, is not confined to 
indictable misdemeanours. — Pickup v . 
United Kingdom Dental Board, [1928] 
2 K. B. 459 ; 97 L. J. K. B. 604 ; 139 L. T. 
607 ; 92 J. P. 147 ; 44 T. L. B. 644 ; 72 
Sol. Jo. 369 ; 28 Cox, C. 0. 636 ; 26 L. G. R. 
.393, D. 0. 

206. Add, Annotations: — Mentd. B. v. Leicester JJ., 
Ex p. Allbrighton, [1927] 1 K. B. 667 ; R. v. 
General Medical Council, [1930] 1 K. B. 562. 


temporarily to the regular otafE but 
charged to pltf . : — Held : tbo special 
nurse so engaged was the employee of 
the hospital, & not the mero assistant 
of pltf.’s physician, & the hospital 
was responsible in damages for negli- 
gence on her part resulting In severe 
Injury to pltf. — Loqaw e. Ooi.CHB!aTBB 
Count V Hosittal. [19281 1 D. L. 11. 
1129 ; 60 N. S. It. 02.- CAN. 

86 vJ. - Inm/fflrient - 

Dofts., tbo O. Hoard of Ileallb, main- 
tained a County Hospital, to which 
pltf. was admitted, & w'hore she imdor- 
weul an operation, ntf. was ad- 
mitted to tbo hospital upon the terms 
lhat her father would pay defts. 4s. nor 
day for the treatment therein. Art<‘r 
the operation pltf. was liurnt by a hot- 
water Jar, which, she alleged, hod !*oen 

S laced In her bed by another patient, 
: she sued the tiofts for damages 
The jury foimd that defts. contracted 
to care Ac maintubi pltf. ; that defts. 
were guilty of negligence or broach of 
duty In the care Sc maintenance of 
pltf. : &, In answer to the question 
whetner the negligence was that of 
some of dofl/S.’ employees, ansivered : 
“ Through insuffloiont staiT *' ; — Held : 
onoe defts. wont outside the statutes 


ridatlng to the relief of the poor, Sc, 
proceeded to contract with paying 


patients, they wore bound b'y the 
ordinary law of contract.- Muluhnnan 
r. OFrAi.Y Board of Hbaitu, [1930] 
1. n. .345.— IR. 


86 vil. .l”ln an action against 

on inlirmary for damages lor personal 
Injuries pursuer averred that she 
attended the infirmary for ultra-violet 
ray treatment ; that the nurse in 
chargt', W'ho was In the employment of 
defenders, allowed her to be exposed 
to the rays for too long a period ; that 
she thereby sustained Injury ; 6c that 
the injimy was duo solely to the 
negligence of the nurse for whom 
defenders w ere responsible. She further 


averred that she had relied on the 
kn(»wledge & skill of tho nurse in 
applying the treatment. She did not 
aver that defenders had acted negli- 
gently In tbo selection of their medical 
or nursing staffs, or of tho apparatus 
employed. Defenders averred, be the 
pursuer did not deny, that their 
cdoctrloal department was In chargi> of, 
Ac superlniouded by, a doctor. Sc that 
the treatment received by the pursuer 
was administered by the nurse upon 
his instructions : — Htld : in tho 
absence ot any averment that the 
nurse or tho doctor was professionally 
incompetent or that the apparattis was 
defective, purstior bad failed to state a 
relevant case against defenders, in 
x' 08 pe<it that the averments disolosed 
that, at tho time of Ihe Injury, the 
nurse wew not acting In a ministerial 
or admlnlstrati\ e capacity as a servant 
of defenders, but was exercising her 
profesHlouol care Ac skill, &, further, 
that she was acting under the instruc- 
tions of a duly qualified doctor over 
w'hose orders tho defenders had no 
control ; Ac action dismissed. — 
L WELLE V. GLAMQOW IlOy\L IN- 
FIRMARY, [1930] S. c. 123. — SCOT. 


PART III. SECT. 7, BUB-SECT. 2.— 
B. (o). 

t i. .1 — Hobssman V. Nairn, 

[1926] a. A. S. R. 1.— AUS. 

t 11. .1 — O’CONNBLL V. OULLKT, 

[19271 V. L. R. 502 ; 49 A. L. T. 92 ; 
[1027] Argus L. R. 423.— AUS. 

t ill. .l — Heki: deft., an 

osteopath, holding tho degree of 
Doctor of Osteopathy, used the word 
Doctor " in aavertinemonts, in con- 
junction with •• osteopath,” as an 
occupational designation relating to 
the treatment of human ailments. 6c was 
therefore gufity of an infraction of 
Ontario Medical Act. s. 49 (1925). 
The addition of tho word “ osteopath ” 
after the words ** Doctor Pooook ” 
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in his advertisements, simply indicated 
the method which ho, professing to bo 
a doctor. In the senso in which that 
word la ordinarily imdcrstood, used in 
the tieatment of human ailments. — It. 
V. PocoOK, [1928] 2 D. L. It. 937 ; 60 
Con. Grim. Cas. 76 ; 62 O. L. R. 11 3.— 
CAN. 


PART VI. SECT. 1. 

a i. .] — The rule as 

to the skill required of a dentist is the 
same as that with regard to the skill 
of a member of any other branch of 
tho therapeutio eurt. Where he is 
registered & Injmry results from his 
treatment, the presumption is that he 
is oompetont & that the treatment 
was correct, until the contrary is shown. 
— McTaGOART V. POWKBS, [1927] 1 
D. L. H. 28 ; 36 Man. L. R. 78 ; [1926] 
3 W. W. R. 513.— CAN. 

PART VI. SECT. 2. 

202 ii. Conditions precedent.] — 

Medical (Dentists) Act, 1927 (Viot.), 
8. 14 (1) (5), requires that an appet. 
shall have “ entered on a definite 
C'ouTBO of training " : — Held : the 
words were satisfied by appet. entering 
upon a defined Sc continuous course of 

S raotioal instruction in dental surgery 
dentistry. — Dkntal Board of 
Victoria e. Dbnison (1928), 41 

C. L. R. 102.— AUS. 

202 iil. PrCncipoI means of 

livelihood derived from denUetry .] — 
The fact that during part of the five 
j^ears mentioned in sect. 36 (1) (o) (ii) 
ot Act 13, 1988, an appot. was under 
apprenticeship as a dental xneohanlc 
docs not make it impossible for his 
sole or principal means of livelihood 
during that period to have been 
derived from dental work outside his 
work as an apprentioed dental 
meohanio. — Hibst v . Sotmat Afrioan 
Mbdioal Counch. (1989), 50 K. L. R. 
170.— S. AF. 



VoL XXXnr.—BMioiiie and Pbarmacy. Cases 2S8--8d9a. 


228. Add, Annotaiion : — ^Refd. Albemarle Supply i 224. Add. Annoicduni : — Refd. Dominion Press v. 
Co. V. Hind, [1928] 1 K. B. 307. 1 Customs & Excise Minister, [1928] A. (\ 340. 


Part IX. 

242. Add. CUcdion .*—28 Cox, C. C. 803, D. C. 

242a. Prosecution under Dangerous Drugs 

Act, 1926 (c. 74) — Act not In operation.] — 
Conviction quashed. — R. v. Kynaston (1926), 
19 Cr, App. Bep. 180, 0. C. A. 

242b. ** Person authorized ” to supply drugs — 

Manager of shop owned by company.]— 

V^ether or no the qualified manager of a 
chemist’s shop owned by a limited co. 
carrying on business in pursuance of Poisons 
& Pharmacy Act, 1908 (c. 56), is himself 
“ keeping open shop ” as well as the co. 
which employs him, he is at all events a 
“ person authorized ” to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply, &. is bound to keep 


—Drugs. 

the register prescribed by reg. 11 (1) ” at all 
times available for inspection,” Some limi- 
tation must bo put on the words ” at all 
times,” but they must be taken at least to 
moan “at all times when the premises are 
t>j>on for business,” &, therefore when the 
manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison cupboard, so that his assistent was 
unable to pwiduce it to a police oHlcer who 
called : — Held : the manager was rightly 
convicted of an offence against the regula- 
tk»ns. — Davhbh V. WiNSTANi.EY (1930), 47 
T. L. R. 104. 

242c. Register to be “ at all times available 

tor Inspection ” — Meaning of ** at all times.”] 

- Davies v. Winktani.ey, No. 2t2b, aiUc. 


Part X. — Poisons. 


257. Add. Annoiaiionft : — Consd. Davies v. Win- 
stanley (1930), 47 T. L. B. 104. Refd. B. v. 
Cory, (1927] 1 K. B. 810; A.-C. v. Walker- 
gate Press, Ltd., Same v. Bloomtield, Same 
r. Carlton (1930), 142 L. T. 408. 


257a. - .1--!>avie.s ?•. Winstanlky, No. 

242b, (tulf'. 

259a. Quallfled manager of company.] - 

Davies v. Winhtanlky, Nt>. 212b, ante. 


207 iv. .]—Bx p. 

Kesnb (1920). 20 S. R. N. S, W. 463 . 
43 N. S. W. W. N. 136.— AUS, 

■o. AppHcaiion for registroHnn — 
“ Entered on a definite course of training" 
— What amounts to.] — From 1905 to 
Mar. 1910, appet. purumHl a courHts of 

{ iraotlcal iontnictUm In tho various 
iranchca of a dentist’s work under the 
direction of a uualilied 3: practising 
dentist. From Mar. 1010, onwards, 
untU the Medical (Dentists) Act, 1027, 
came Into oi>eratiou, he acted as 
assistant to different qualitlcd ic 
pructisluK dentists, perforniltier the 
mechaiileal & surgrioal W'ork in the 
practice ut dentistry : —IJeltl : the 
words “ or'tered on a definite course of 
tralniuK,” In s. 14 (1) (h) of the Act 
were satisfied by the applicant ontci- 
Ing on a defined Sc oouilnuoiui course 
of practical iustructiou in dental 
surgery & dentistry.— Dektal Board 
OF VlCTOKlA t’. DRNrSON, 11928] 
V. L. 11. 371; 11928 J Argrus L. R. 

253. -AUS. 

■d. Registration -Cit.iduate~ -Meaning 
of.] — The w<»rd * graduate ” in 
Dentistry Art, 11. e3- B. C. 1924, c. 66. 
s. 22 ip), does not import that appet. 
must nave gone through a coarse of 
training prior to graduation. — Re 
Neff Sc C5«)i.LRt»E of Dental Buboeo.nh 
(1928J4D.L. R.839; n928]3W.W.R. 
299.- -CAN. 

PART VI. SECT. 3. 

q i. .1 — Applt. a registered 

dentist had agreed to manage for resp., 
who was not a dentist, a dental practfeo 
which had been carried on by resp.'s 
former husband. In answer to an 
action by resi>. to restrain applt. from 
practising in a certain specified 
loof^ty In terras of a covenant to such 
effect contained in the agreement, 
applt. pleaded the illegality of the 
agreement ; — Held : a person carries 
on a business who employs a servant 
to work for him though be may take 


mont in the present ease was Illegal, 
as constituting the carrying on of tho 
“ practleo of dentistry by a persoii 
who was not a registered dentist la 
exmtra vent ion of Dentists Amendment 
Act, 1921-22, SB. 2, .3. -Hoon’ v. 
Watkins, [1928] N. Z. L. K. 628.- 
N.Z. 

q II. -- .] - A person who for 

gam takes impressions of patients* 
mouths Sc subsequently fits tho plates 
int^) their mouths, iKsrrorms functions 
specially belongltig to thi' oalUiig of u 
dentist, within sect. S of Act 21, 1809 
(Natal). --It. r. llmiKR'n!K»N, [1920] 
App. D. 10. S. AF. 

PART IX. SECT. 1. 

242 i. Dangerous drugs — Procuring 
drugs for unXictns^ or unauthorised 
person — Doctor supplying wife wiih 
orders on chemist.y—A oon) plaint, 
which charged a medical praetitlonor 
with procuring dangerous UrugH for 
his wife, in contravention of Dangerous 
Drugs Act. 1920 (o. 46), s. 7, 8c Danger- 
ous Drum Regulations, 1921. reg. 4, 
libelled that acousod bad delivered to 
his wife five order forms of different 
dates, slcmed by him, in which he 

S retendod that the drugs specified In 
[to orders were required by him for 
professional use only, while you well 
, knew that the order forms were {.ranted 
by you for the purpose of enabling your 
I wdfe to obtain the drags for her own 
I use. she not being a person licensed 
I or otherwise autnorlMd to he in 
possession of the drugs," Sc that his 
1 wife presented the order forms to 
certain chemists Sc thereby obtained 
the drugs : — Held : tho complaint 
relevantly charged an offence against 
the Act 8c regolatiim libelled. In re8r>ect 
that (1) the order forms, inasmuch as 
they bore to be ** for professional use 
only," were not preeoiiptions ; (2) the 
prooedure alleged to have been fol- 
lowed negatived the view that accused 
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was dispensing his own medicine ; 
(3) the wife was not a messenger on 
behalf of her husband, but a person 
obtaiulug drugs on her own behalf Sc 
for her own use. --Stratubhn v. Ross, 
(19271 S. 0. (J.) 70. - SOOT. 

PART IX. SEOT. 2. 

246 1. " Held out or rertnnmendcd to 
p^Uflic "-^-NcA'cssity for notur or or/iyr- 
tisement to be affixed- Tonic Jood.] 
Manufacturers Sc vendors of a prepara- 
tion known ns *' Zoinogeu," on which 
the duty hail not been paid, wove 
charged with u (sontru vent Ion of the 
Acts. It was proved that no skill In 
chemistry was needed or used In tho 
pi-occHH of manufacture of the prt‘pam- 
tltm. It was composed mainly of 
ox blood Si marrow. Its predominant 
(‘ODstituent as a health preserving 8c 
restoring commodity was hmmoglohiu 
an ai'UcIn which was fi'e<)uently nujorn 
mended by medical men to supply 
deficloneles of red blood corimscles In 
their patients. Sc was used csptKJially 
in cases of anaitnia. It was advertised 
Sc sold to the public as a tonic food. Sc 
the labels on the bottles stated that mod - 
leal men from every part of tho world 
j desert bod it as a marvellous suwmiss 
in tint Immediate restoration of health : 
--Held: tho method In wliieh the 
' preparation was manufactured, used, 
t & sold rendered it liable to duty under 
the Act. — Adam v. Zomooen Food 
JhtoDuerm. Ltd. [1929] S. C. (J.) 22. - 
SCOT. 

PART X. SECT. 1. 

h I, .J— R. V. HMiru, Il92iJ 

. 4 D. L. 11. 427 ; 55 O. L. R. .049. CAN. 

' h 11. CanvictUm under amended 

I — Amendment not in operation.]- 

Held : the conviction was bad. — R. e. 
f 800 Gono, [1927] 2 D, L. H. 269 ; 

' [1927] 1 W. W. R. 609 ; 47 Can. CHm. 

I Cos. 27.5 ; 38 «. C. R. 321. -<3AN. 

PART X. SECT. 2. 

I 258 iii. -.] -Held: a com- 
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plaint, which set forth that a duly 
reristerod chemist on a specified date 
did keep an open shop for retallinfir 
poisons, contrary to Pharmacy Act, 
1868 (c. 121), ss. 1. 15, as amended by 
Poisons & Pharmacy Act. 1908 (c. 55), 
s. 3 (1), & stated that acensod, " not 
hoios: personally present & bond fide, 
( onducting' the sale,*' did sell to a person 
named, by the hand of an assistant 
who was not a duly registered chemist, 
certain poisons, did not relevantly 
charge a contravention of the statutos 
libelled, in respect that the alleged 
transaction, being merely on isolated 
sale when the registered chemist did 
not happen to be present, was not an 
olfonoo under the statutes, & par- 
ticularly was not an offence \inder 
1908 Act, 8. 3 (1). — Linsteap r. SiMi*- 
HON, 11927] S. C. (J.) 101.— -SCOT. 

tm. Opium <#• Narcotir Drugs Art - 
JurindiclUm of magistrate vndtr.l - 
VlAU V. OTIB (1927), 41 Quo. K. li. 
406.— CAN. 

sn. Opium Furtiislird by vhysicvan 


Part XI. — Optometry. 

See caso infra. 


to addict — Onus of proof on physicum, ] — 
While under Opium & Narcotic Drug 
Act, 1923, a physician may furnish a 
** drug ” for self -administration to an 
addict or habitual user who is suffering 
from a diseased condition caused other- 
wise than by the excessive use of any 
“ drug,** yet, even In such a case, on 
accused physician must nevertheless 
bring hirnself within the requirements 
of sect, fl of the Act by showing that 
the “ drug *’ uas lequircd for medicinal 
pnrpoHOs or was prescribed for the 
medical treatment of a person 
under pnifessional trf‘atinent by such 
physician. Where a diseased con- 
dition is pi*oved, or the medical evi- 
dence is such that the physician should 
be given the benefit of the doubt on 
the point, the qiicMtlon whether one of 
the other two conditions which permit 
of the furnishing of the “ drug ’* 
existed is not to be decided by accept- 
ing the physician’s own Judgment &, 
ovldonee as ctmclusivc*, but the ct . 
must dctormlm* eoc-h caso on its own 
facts as disclosed by all the evidenei\. — 


R. V. QoRPON, [1928] 2 D. L. H. 315 ; 
[1928] 1 W. W. R. 678 ; 49 Can. Crim. 
Cas. 272.— CAN. 


PART XI. 

so. Board of Examiners - Dis- 
ciplinary powers.} — Sect. 8 of the 
Optometry Act does not give the 
Board of Examiners authority tu 
ctmduct a trial in the first Instance to 
ascertain whether a person is guilty ol 
illegal practices, etc., & the words 
“ where the board Is satisfied that anj 
person has been found guilty ” in 
B. 8 (1) point to a finding that has 
already been made by some tribunal 
other than the Board, & that it Is only 
after a person has “ been found 
guilty,” & the Board has become 
“ satisfied of that fact,” that notice Is 
to bo given imdor said sect. & the 
person concerned offered an oppor- 
i unity of being heard. — Withrow v. 
Nova Scotia Board op Optometry, 
[1929] 1 D. L. R. 7(56; 60 N. H. R. 
.'518. CAN. 


1130 



VoL XXXIV.— Cases fr-143. 


METROPOLIS. 

Part III. — The London County Council. 

8. Add. Annotation : — Reid. Collins v. Wliifceway, [1927] 2 K. H. 

Part VII. — Officers of Metropolitan Authorities. 


29a. ** Emoluments ** -Annual allowances in 

respect ol superannuation.] - Kiddie v. Port 
OP London Authority, Durrant v. Same 
(1929), 45 T. L. R. 430 ; 93 J. P. 203 ; 27 
L, G. R. 398. 


29b. Fees ol town clerk acting as registra- 

tion officer.] — Held : the fees received by the 
town clerk of a metropolitan b(jrough in 
respect of his duties as registration officer 
lire “ emoluments of his office ” as town clerk 
& properly included in calculating the super- 


Part XL -Metropolitan 

81. In lieu of the paragraph following the catch- | 
words substitute as follows : — j 

The comrs. under Metropolitan Building 
Act, 1865 (c. 122), having incurred expense ' 
under sect. 73 of the Act, demanded payment 
of the owner of the structure, who refused ' 

< o pay : — Held : the six months, within 
which a complaint wms to bo made, were to I 
be reckoned from the demand <Sc refusal, not 1 
from the incurring of the cxpen.se. i 

Add, Annotation : — Apld. Ashby-do-Ia-Zoucb ' 
Ordns. v. Summers, [1928] 2 K. H. 397. 

92. For “ 8 }j, T. 309 ” read “ 89 L. T. 309.” | 

98a. Height ol wall lor purpose ol determining i 
thickness Bressummers between each storey > 
Whether one wall or series ol walls.] 

A building in Jjondon wa.s constructed as ' 
follows ; I'lie front A rear exterior walls of j 
tlic basement storey, A the rear exterior wall 
of the gi'ound storey wer^n on a different 
A ci-tical piano from the front A n*ar 
exterior w’alLs on the first, second, A third 
storeys. There was no front exterior wall 
on the ground .sUjrey, but in lieu thereof a j 
.shop front. The front A rear exterior walls ' 
were, respec-.lvely, in one vertical plane . 
throughout tlic height of the first, second, j 
A thii'd storeys. Between each storey there ! 
was a metal ghdei- or bressumrner. These , 
metal gilders or bi*essummors were .sup- ! 
poited by metal pillars, those at the front 
standing at the gi*ound floor level on brick j 
pillars, those at the rear going down into i 
foundation under the basement floor level, i 


amiuation allowauoo payable to him und<‘r 
Superannuation (Metropolis) .\c(, 180d (c. 3), 
8. 4. — Stoke Newington Uoin^ron Council 
r. R ichards, 1 1930 1 1 K.li.222; 99L. .I.K.iL 
I ; 112 L. T. 257 ; 45 T. L. R. 050; 27 
L. G. R. 660 ; 91 J. J*. 27, IX l\ 

29c. Transfer of existing officer to borough council 
— Right to remuneration for additional duties 
— London Government Act, 1899 (c. 14), 
ss. 8 (3), 30 (1).| --Gr.ay V . Hackney 

Borough Council (1904), 2 L. G. R. 429. 


Building Legislation. 

The wall i>r piece of wall ludwoen the? lirsii 
A second floors sUK)d on one of those meUil 
girdere or bressumnuTs. If this wall or 
piece of wall wore tiikiui away, tlic wall or 
piece of wall between tlic sticond floor A tin 
roof would remain in jiosition. 3’ho same 
lacts applied mutaiin tnutandin to tlio walls 
or piece of w’all between tlie second A third 
Hoot'S A the third floor A roof. 3310 walls 
on each floor depon<l<*d for their strength A 
support upon the girders or iiri'Hsummcrs 
upon which they wen* built. 33io walls 
from outside appeared to be oucli one solid 
wall. The height of tiie building from tin* 
first floor to the top of the topmost storey 
wiis 38 feci. The height of the first storey 
was 14 feet, of the second 13 fe(*t, A of the 
third 11 feet. On a complaint by tJie district 
surveyor for contravening the Xjoudon Build- 
ing Act, 1891, the builders contended tliat 
for the purpose of determining the thickni'ss 
of the walls, the exterior wall of each storey 
at the front A at the back was a separate w'a<ll, 
tliat of the flrst storey 14 feet, that of tins 
second 13 feet, A that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention: — Held: without 
considering the question whether the walJ.^ 
began at the gi*ound level, the front A rear 
walls were each one wall fiom the first floor 
to the ion of the topmost storey, A couse- 
<iuently their heigjht for the purpose of 
determining the thickness of th(i walls was 
38 feet. — Black v, Parker (George; A 
.Sons, I/ro. (1929), 142 L. T. 130. 


Part XIV. — Customs of London. 

143. Add. AnnoUUiofi :■ — MenCd. Campbell v. Poliak, [1927J A* 0. 782, 


J.S. 
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Cases 12-827b. 


English and Empibe Digest Supplement. 


MINES, MINERALS AND QUARRIES. 

t 


Part I. — In General. 


12. Add. Annotation : — As to (1) Consd. South 
Staffordsluro Mines Drainage Comrs. v. 
Elwell (1927), 91 J. P. 113. 

26. Add. A nnotalion : — Generallyf Mentd. A.-G. 
V. Blackpool Corpn,{ 1928), 92 J. P. 60, 


27. Add. Annotation : — ^Mentd. Glenboig Union 
Fireclay Co. v. I. K. Oomrs. (1922), 12 Tax 
Cas. 427. 

112. Add. Annotation : — Mentd. Fe Thomas’s Will 
Trusts, Powell v. Thomas, L1930] 2 Ch. 67. 


Part II. — Property in Mines. 

122. Add. Annotation : — ^Mentd. Bourneiuoutb-Swanage Motor lioad & Ferry Co. v. Haiwey & Sons 

(No. 2) (1929), 94 J. P. 10. 


Part III. — Amalgamation and Absorption Schemes. 

180a. - - --.J- Observations on the meaning j mated Antiibacitb Collibbibs, Ltd.’s Ap- 

ot the expression “national interest” in I plication (1927), 43 T. L. B. 672. 

sect. 7 (2) (a) ol the above Act. — He Amalqa- | 


Part IV. — Right to work 

238. Add. Annotation : — ^Mentd. Horlick v. Scully, 
[1927] 2 Oh. 150. 

263. Add. Annotation : — Refd. Glenboig Union 
Fireclay Co. v. 1. R. Comrs. (1922), 12 Tax 
Cas. 427, 

277a. Damages for unworkable coal & pay- 

ments for unworked coal.J — lie Oanner, Burt 
V, OANNRit (1923), 166 L. T. Jo. 211. 

292. Add. Annotations :—Montd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 216 ; 
Liggett (Liverpool) v. Barclays Bank, [1928] 

1 K. B. 48. 

315. Add. Annotaiions : — Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. Mentd. A.-G. v. 
Tynemouth Union, [1930 j 1 Ch. 016 ; Nixon 
V. A.-(i., [1930J 1 Ch. 566, 

327a. .] — In considering whether 

it is in the national interest to grant ancillary 
rights to facilitate the proper & efficient 
working of minerjils under Mines (Working 
Facilities & Support) Act, 1923 (c. 20) the 
Railway &• Canal Commission is entitled 
to take into account not only difficultly 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
difficulties which militate against their 
efiCective marketing. 

The expressions “ carrying away ” in 
sect. 1 (2), &> “ conveyance of miner^s ” in 
sect. 3 (2) (b), of the Act are to be construed 
not in a technical sense, but broadly as 


Mines and Quarries. 

entitling the person to whom ancillary rights 
are granted under the Act to transport the 
minerals from the land where they have 
been won for sale elsewhere. 

The Railway & Canal Commission made an 
order granting to a colliery co, the ancillary 
right under the Act to construct an ewsriai 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
miles, which would enable them to transport 
their minerals more cheaply & more con- 
veniently than by other means : — ffeld : the 
Railway & Canal Commission had juris- 
diction to make this order . — Fc Tilmanstone 
(Kent) Collieries, Ltd., [1928] 1 K. B. 
699 ; 97 L. .7. K. B. 169 ; 138 li. T. 462 ; 
44 T. L. R. 167 ; 19 By. & Can. Tr. Cas. 26, 
C. A. 

827b. Application under Mining Industry Act, 
1926 (c. 28), s. 18 — What must be shown — 
National interest in grant.] — Held : it is not 
necessary for an appet., in order to sup- 
port his application under Mining Industry 
Act, 1926 (c. 28), s. 13, to assert ^at, in the 
words of Mines (Working Facilities & 
Support) Act, 1923 (c. 20), s. 1, there is a 
danger of the minerals being left perma- 
nently imworked, but it is sufficient to estab- 
lish that it is in the national interest that the 
application should be granted . — Fe Henry 
Lowson, Ltd., Application op (1930), 46 
T. L. H. 696. 


PART 1. SECT. 4. SUB-SECT. 2. 

M. Upper bas(/U.J — lie WooDsms's 
Kstatb, 11029] N. 1. 76.— IR. 

PART IV. SECT. 1. 

9900 (p. 620) i, JVol 

viialeadtfiff record of claim.] — If tho 
dcBoription of a luiniug claim ob 
rooordod is so erronoous as to mislead 
parties looatins other claims in tho 
vioinity. tho error is not otirod by a 
oertiheato of work done by tho nrst 
locator uu laud not included In such 
desoiiption & covered by the subse- 


quent claims. — x;k)U>SN v. Cai.t.awa v 
(189U), 30 S. O. R. 665. — CAN. 

n (p. Wl) i. Potoer to cancel 

claim. Ctous Sc Knowi,R8, (1927] 
3 D. L. R. 950 ; 00 O. L. R. 638.— CAN, 

bb (p. 681) 1. Variance between 

located orofund <f* plan — Position of 
location poets binding .] — MoCaixum v. 
Ckntbal Manffoba Minks, Ltd, 
(Man.), U9281 1 D. L. R. 119 ; I1987J 
3 W. W. R. 556.— CAN. 

sd. Claims recorded throndh fraud Af 
inadwrfmoe.)— Set aside.— Wkecbko 
Minks. Lto. v. Mat, (19871 1 W. W. R. 
383 : 30 Man. L. R. 851.— CAN. 
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se. Adverse daim — Extension of time 
for action on — Minerals Act.] — Be 
“ Good Fbidat,*' kto., Minkral 
Claimb (1896), 4 B. C. R. 496.— CAN. 


at. Prospedwo dr mining ” — Riphi 
to exclude lands from by proclamation .} — 

R. V. Nolte, [1928] App. D. 377.— 

S. AF. 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

ah. Partnership as dislinguishsd from 
co-owners. I—D aviksv. Sobo^. [1988] 
4 D. L. R. 132 ; [19281 3 W. W. R. 
158.— CAN. 



VoL XXZnr.— Hines. Cases 386a-658. 


Part V. — Powers Incidental to Ownership. 

385a. .] — Be Merchants* Trust & New 386c. Stamford & Warrington Earl 

British Iron Co. (1894), 38 Sol. Jo, 263. Trusts (1896), 40 Sol. Jo. 771. 

335b. .] — Be Thomas’s Trusts (1895), 40 834. Add, Annotation : — ^Mentd. Mallet v, Staveloy 

Sol. Jo. 98. Coal & Iron Co. (1927), 138 L. T. 201. 


Part VI. — Rights Incidental to Ownership. 


476. Add* AnnoUdUms : — Mentd. Price v. d’Knergie 
de Montmagny Oorpn., [1927J A. (\ 303; 
Stevens v. Willing A: Co., [19291 W. N. 
53. 

492. Add. Annotation : — Mentd. Metcalfe v. Boyce, 
[1927J 1 K. B. 758. 

540a. Cost of erecting barrier - Although damage 
not yet occurred.]— The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consetiuence of an encroachment I 
upon, & removal of coal from, their mine 
Held : as part of the damages pltfs. could 
recover the cost of erecting an artilicial 


barrier to protect tlieir mine from the lisk 
of lire, waWr. or foul ga.ses coming through 
the eucroachmg galleries worked by defts. ; 
they wei*© not hound to wait until that risk 
actually emerged, Ac an artiticial barrier was 
necessary, as pltfs. w'ere entitled to work out 
the pillars of co<il left by deftjs. in the en- 
croaching galleries. — Ad.tai Coai. t'n. v . 
Panna IjAL Hhobh (1930), 57 1^. li. Ind. App. 
i *i, P. 

Add, Annolutione : Refd. U>gh o, Legh 
(1930), 143 L. T. J51 ; Lyim r. Humber, 
[1930) 2 K. B. 72. 


Part VII. — Contracts. 

676. Add, Annotation : —Heid, x\rseculoratne v. well Park (Jolliery Co., Field v. SandwoU 

Perera, [1928] A. 0. 173. Park Colliery (k)., [1929] 1 Ch. 277. 

623. Add. Annotation : -Consd. Jfe Wait, [ 1927 ) 1 
684. Add, Annotation: — As to (i) Refd. Be Sand- Ch. 006, 


Part IX. — Mortgages. 

658. Add. Antwtatwns : - Gefierally, Mentd. 1 K. B. 246 ; Liggett (Liverpool) r. Bandays 

Houghton V. Nothard, Lowe & Wills, [1927] Bank (1927), 137 L. T. 413. 


PART V. SECT. 2. SUB-SECT. 2.— 
B. ra). 

•k. Covenant fur renemil — Whether 
court may sanction.] — Whore It la 
proposed to grant a mining lo^ 
pnrsuant to the provisions of Bottled 
Land Act, 1908. Sc its amendinonts, 
the ct. has no power to approve ol tho 
insertion in such Icasn of a covenant 
for renewal, even although it is agreed 
in such covenant that the rental 
able under the renewed lease shall be 
fixed by arbn.— McKinnon e, Olbn 
A irroN CoixiKRiics, Ltd., [1929] N. Z. 
L. K. 202.— N.Z. 

PART VI. SECT. 2. SUB-SECT. 5.— 
A. (i). 

6S2 i. roiue of minerala at pU‘9 
mouth- leas ctislBof aeveranee dt hHno- 
ing io bank.]- Babtustt^ v. Nova 
Scotia Stkel Go. (1906), 1 E. L. R. 
226. -CAN. 


PART VI. SECT. 2, SUB-SECT. 6.— 
A. (h;. 

so. Damage to future working of 


claim.]- -HjJAnren v. Yott (1908), 00 
W. L. U. 53. -CAN. 

PART VII. SECT. 1. 

m I. .1 — HaBBIB V. LlNDBBOlUi 

(B. c.h 11929 J 4 D. L. K. 178. CAN. 

sp. Agree nuni to provide funds — In 
consideration of services on claim — 
Failure to provide funds — Effect. |- 
Tuknbull. V. Edkn (B. C.). 1 1929 j 4 
D. L. It. 261. --CAN. 

PART VU. SECT. 2, SUB-SECT. 1. 

sq. Sale of land aubiect to gas lease- 
Where gas treated as chattel.}— Tilbvuy 
Town Gas Co. v. Maple CitV .m. Sc 
Gab Co., Maple City Oil Sc Gam Ot». 
r. Tilbubv Town Gas Co, (1915), 
7 O. W. N. 786 ; 9 O. W. N. 301 ; 35 
O. L. R. 186.-X5AN. 

PART VIL SECT. 8, BUB-SECT. 1. 

0 i. For sale of option to purchase 

mining claims.] — Gordon v. Earle 
(ManJ 11927] 3 W. W. R. 212.- -CAN. 


• i. Sale of oHstfs of company — 

Whether nuriing nqhts included.] 
.Majestic Minkh, Lin. v. Roval 
I’JILHT Co. (Alta.), [19201 4 I>. L. J(. 
>68. CAN. 

nr. Contract to pay for mineral clatm 
on sole therettf — cUttm alUnced to lapse 
Measure of damages.] — MoOttK v. 
Clakke, [1927] J W. W. K. 59.S; .'{8 
B. C. K. 166. - CAN. 


PART VIII. SECT. 1, SUB-SECT. 2. 

650 ill. — .)- Stuart v. Cai/;auv 
4c Edmonton Ry. Co. (Alta), [102 h| 
J D. L. H. 24 : [1927] 3 W. VV. It. 67 K . 
varying, [1927) 2 D. L It. 271 . /UI27I 
I W. W. It. 639. CAN. 


PART X. 

a i. For sublease of petroleum 

rights — Obligations of parties under 
agreement .} — Oblhon v. Wkih« (Alta.), 
119271 3 D. L. R. 24 ; [1927 J 2 W. W. It. 
2.5.-^AN. 
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Cases 673 - 1106 a. English and Empire Digest Supplement. 


Part XI. 

673. Add. Annoiaiion As to (2) Held. Glenboig 
Union Fireclay Co, r. I. R. Comrs. (1022)» 12 
Tax. Cas. 427. 

678. Add. A iinotaiioti : Expld. Flexman v. Cor- 
bett, L1U30J 1 Ch. 072. 


— Leases. 

799. Add. Annotaiion : — Refd. Grant v. Edmond- 
son, L1930] 2 Oh. 246. 

827. Add. Annotation -Apld. Simoub V. Associ- 
ated Furnishers, Ltd. (1980), 47 T. L. R. 118. 


Part XII. Licences. 

869. Add. AmwUiliun As to (3) Refd. Grant v. Edmondson, 11930J 2 Ch. 245. 


Part XIII. — Easements and Rights affecting Mines 


913. Add. Annotation : — Mentd. Uourneniouth- 
Swanage Motor Road A Ferry Co. v. Harvey’ 
A Sons, 119301 A. C. 549. 

981. Add. Annotation : — Mentd. Conquer v. Boot, 
[1928] 2 K. B. 836. 

1067. Add. Annotation : — Refd. Pontardawe Rural 
Council V. Moorc-Gwyn, [1929] 1 Ch. 660. 
1071. Add. Annotation : — As to (2) Consd. St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L, T. 1. 


1077. Add. Annotaiion: — Refd. Conquer v. Boot, 
[1928J 2 K. B. 336. 

’ 1089. Add. Annotations : — ^Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council 
V. Moore-Gwyn, [1929] 1 Ch. 666. Refd. 
Glanville v. Sutton (1927), 44 T. L. R. 98 ; 
O. W. Ry. V. S.S. Mostyn, [1928] A. C. 57. 
Mentd. Fardon v. Harcourt-Rivin^on (1930), 
47 T. L. li. 26. 


Part XIV. — Statutory 

1104. Add. AfuwtaiUni : — As to (2) Refd. Catton 
V. Ashwoll &. Nesbit, [1028] Ch. 484. 

1106a. Wages agreement — Decision of chairman of 
conciliation board — Whether award.] — By a 
Conciliation Board agreement provision was 


PART XI. SECT. 3, SUB-S^CT. 1. 

bt. C/ioI/c/a appurtenant to le-osc 
H Jiut oK.l I’ltl. ohtulncd an option 
on hovorul luininfr JcHbcH. Tlio in'ound 
iiad jiroviouHly luvn n oiJtod by om*H., 
who oonfsliuctod a water Hyhtcm for 
wabhiuK tho KJavel, but afiei upoiatinfiT 
iui a tinio abandoned tlie proxicity. 
hiaviug ceitaiu ohaltulb n«ed in cou- 
iieelion with the water ejHtein on the 
lyriound. Upon pltf. oo. eoniineiu ing 
opei'alioUH it iMiFchuHed the ohatteiN 
fioin H.’h chtato Ac used them until 
11 m turn Hbandoned the propertloB. 
'I’he ownoiv took possobBlon Ac iiefubed 
to irlvo up the ehattelb, (daiinkv thut 
the water licences auihuilbluK nltf. to 
use water w eie together w ith all u orks 
eoustniotod aptnu tenant to the lease, 
tV eould not bo Boparatod from the 
pi'oi»crty . - //fW .* defls. had not 
stttislieu the burden of jiroof which 
wuB upon them to show that these 
ehattelH wolf in fact to be regarded oh 
part of the workti whloh arc apptu- 
leuant to the loaaoH. They were in 
fact partH of the mining nuiohlnery & 
upplianeob for rooovoilng the gold, not 
of the water system, Ac w’ere quite 
separate Ac distinct from those w'orks, 
Ac not attached in any way to them or 
to the soil, — KNNia Gold Mini no Ou. 
r. HbndERSON (1927), 39 B. C. li. 70.~ 
CAN. 

sv. Lram of riylti to win oil -Dis- 
cot'( ru of tuitural yas Itighta of juirtiea. ] 

Appll., the owner of oil sites Ac 
grunt eo from Govt, of the right to win 
oil therefrom, leased the Mtes Sc the 
light to win oil for twenty-five years 


Regulation of Mines. 

made for the payment of a subsistence allow - 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agree 
as to the amount & conditions of payment, 
the matter came before the independent 


to resps,, who agieed to pay royalties 
on oil won hv them. In sinking wells, 
w'hich did not produce oil in cominercial 
quant Itlos, rt'Bps. found natural gas. 
Tliey tapped the gas by pipes Ac for 
slv years used it for their own purposes ; 
—Held: appit. was not entitled to 
Lompensatlon for the gaa so taken biiico 
(ft) that right was not included in the 
light to royalties upon the oil won ; 
Ac (6) the lease on its true construction 
was not meroly a lease for the purjioso 
of winning oil, Ac appit. having no 
pioperty in tho gas, lesiis. were 
entitled to n'diioe Into possession & 
use It, provided they did bo without 
inini> to tho leased proiM*rty.- -U To 
Naino V. Bitkma Oil Co., Ltd. (1929), 
L. It. liul. App. 140.— IND. 

PART XI. SECT, e, SUB-SECT. 2. 

d i. Ftnc tJt liiu of forfeituri.\— A 
warden of iiiluub having recommended 
tho forfoltuic of a muieral lease on 
account of default, without reasonable 
cause, in compliance with the oovonaut 
with regard to tho expenditure of 
money, the Mining Board imposed a 
fine of ^8200 in lieu of forfeiture. — 
Hill v. Tiik TASidANiAN Msials 
Extraction Co., Ltd. (1925), Tas. 
L. It. 3S.— AUS. 

PART XI. SECT. 7. 

t i. .]— jRc McQBicaOR, 119271 2 

D. L. n. 688 ; .'»» N. S. R. 231.— CAN. 

■m. By impossibUUy (^performance — 
Whai amounts <o.) — F ibth v. Hal- 
LORAN (1926) 38 C. L. H. 801.— AUS. 
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PART XII. SECT. 1, SUB-SECT. 2. 

d i. assignment.] — Shaw v. 

Robinson (1910). 8 E. L. R. 557.— 

CAN. 

PART XU. SECT. 2, SUB-SECT. 3. 

sa. Licence to bore for oU — liovalhcs 
payable under — Whether recoverable ]-- 
Pltf. sought to recover from deft'-, 
under n certain deed granting oll- 
boriug rights a sum reserved by the 
deed by way of rental in tho foUow’lng 
terms : *’ I*rovlded further that If aftei 
the expiration of the said first 5 years 
08 aforesaid the co., tho prodocessor in 
title of present defts., shall commence 
& n'gulorly Ac punctually continue to 
pay to tho grantors, the prodooessoiw 
in title of pltf., for & in respect of the 
said lands meutionod in tho said 
schedule by equal monthly payments 
at tho rate of . . . then this grant or 
licence shall remain in full force Ac 
effect ” : — HM : the deed amounted 
merely to a qualified grant of tho rights 
conferred, depending for its continuance 
on defts. regularly paying the rentals 
or royalties therein specified, & 
implied no covenant by defts. to keep 
np such payments, which were accord- 
ingly not recoverable. — Blooaipubid 
r. Lybnar, (19281 N. Z. L. R. 286.— 
N.Z. 

PART XIV. SECT. 1, SUB-SECT. 2.— B. 

r i. Deduction for indebtedness on 

occounl of purchased goods — Inoadid .] — 
R. V. Dominion Coal Co. (1907). 4i 
N. S. R. 137.— CAN. 



VoL ZXZIV.— Mines. Cases 11068 — im 


chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative employers for declarations, 
(a) that on the true constniction of the 
decision the subsistence allowance ought to 
be calculated for each shift separately, 

(&) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on tlie 
grounds that the wages agreement incor- 
porating the conciliation agreement amounted 
to a submission to arbitration, that the 
chairman’s decisions were awards, made an 
’ order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ct. of Appeal set aside the order 
of the judge &> granted the declarations 
claimed : — Held : the chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed — Cardiff 
Collieries, Ltd. v. Meredith (1929), 45 
T. L. R. .321, H. L. ; ajfg. H. C. sub vom. 
Charles v. Cardiff Collieries, Ltd. (1928), 
44 T. L. R. 448, 0. A. 

1117a. Validity— Failure to give notice to , 

all persons entitled to appoint. | — (1) A check- > 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, & paid according to the mineral 
gotten, & acting as such chockweigher, is 
entitled to payment of a iiroportionate part 
of his wages horn all ]»ersons so employed 


& paid, & it is no defence to such claim 
against any one of these persons that another 
checkweigher has been appointed, during 
the material period, by ballot, hut not by a 
majority as aforc'said, to act as clu*ckweighor 
on his behalf. 

(2) A notice convening a meeting to 
appoint a checkweigher addressed to a jiart. 
of those entitled to appoint is bad, A. the 
appointment of a person chosen by the 
subsequent meeting is invalid. —Belt. v. 
Bennisi'T, [1928) 2 JC. H. 200 ; ,07 L. .1. K. B. 
713 ; 130 L. T. 70 ; 92 .1. l\ 100 ; 44 T. L. H. 
421 ; 72 Sol. ,lo. 284 ; 20 L. G. H. 219, D. C, 

1120a. Who entitled to recover - Co-oxistence of 
majority & minority cheokwelghers.j Bell 
V. Bennett, No. 1117a, anie. 

1132. Add. Auuotaiuiu : Consd. Pocknev v. 
AlkiiiMUi, (19301 1 K. U. 197. 

1133. Add. Au notation : -(irncrallg.ReM, Pocknev 
V. Atkinson (1020), 45 T. L. I{. 030. 

1159. A (M. Annotations : -Mentd. 11. r. Bdiuontoii 
Income Tax Cornrs., Ex p. 'i'hompson, (1029| 
1 K. B. 220 ; H. v. Newport (Salop) Justices, 
Ex p. Wright, [1929J 2 IvL B. 410. 

1188. Add. Annotation : Refd. Kdwards r. Gwa- 
Colliery ('o., .lames r. Same, 
.Tenkins v. Same (1920), 90 Tj. .1. K. It. 

1190. idd. Annotation : U to (I) Rcfd. It. r. 
Minister of Meiillh, A.’.r />. ^’atTe, |1{>30| 2 
K. B. Its. 

1192. For “ .”( read “Prohibiting 

order by Secretary of State Application of 
order,” I 


Part XV. — Quarries. 

1228. Add. Annotations : -Refd. Ooleshill v. Manchester Oorpn., [1928] 1 K. B. 770. Mentd. Oldham 
V. Shertield Corpn. ( 1927), 130 L. '1\ 08 1 . 


PART XIV. sect, 1, SUB-SECT. 9.— A. 

sp. Statutory defenrr- .Va/ure of .] — 
ObservationB on the nature of the 

.ijLtutrr:* ipetont to raine- 

ownenj under Coal Mines Act, 15)11 
(o. 50), s. 102 (8). -Pauk r. Wimo.vs 
A' Clyde Coal Co., HAooKftTV v. 
WiLSo.v.s &; Cyldk Coal Co„ I11)28J 
S. C. 121.-- SCOT. 

PART XIV. SECT. 1, SUB-SECT. 9.— 
B. (d). 

sq. Coal Minen Act, 1011. «. 55 - 
Meaning of dangerous //uukinery.]- 
Held : the uuestion whether iv part of 
the inachlnerj' In n mii.e was “ dariKor- 
ous ” within Coal MIth'S Act, 1911, was 
always one of deaive, A ‘.ect. 5.5 di<l 
TKd ai)i)ly to machinery which, la 


normal ronditloiih & clrcuiUhtoiici H, was 
not a sourot* of tianircr, tSc which lu'cutne 
(lanarcrous only in the extniordiuniy A 
(jxccptlonal ciicumstAni-cs of a general 
Invakdown, ToimieK v. Hallidav, 
115)281 .S. C. (J.) (H. -SCOT. 

PART XIV. SECT. 1, SUB-SECT. 9. j 
B. (j). 

■t. Duty to inspect every part of 
mine in which work is carried ow.J- 
IJtld : a disused cut through was part 
of a mine, in respect of which inspection 
was necessary. — Ex p. Dellaca ( 1927), 
27 S. U. N. H. W. 64 ; 41 N. fc*. W. W. N. 
;J9.— AUS. 

PART XIV, SECT. 1, SUB-SECT. 10. 

sw. Penal Ac* Where, no pi natty 
iniposed —Construction,.] Held: aeon* 

I ravent Ion of the amendment to h<*cI. I 


of Coal Mines lloKnlnllons Act, pro- 
bildlink tire eniplo> numt of ('Itlnameii. 
uUH not muiio an oih'iu'r under tin* Ai'l 
for any tituinitv is linpoHcd, A 

tlu) p(‘iiitl A<i siionld not be extended 
bevonii tfio nsiHomtldo construction 
whiclr the wonis used wonbl i>car. 
it. r. i.iT'iLK (1898), 6 11. C. It. 78; 
I M. Ai. t’us, 220. CAN. 

PART XIV. SECT. 2, SUB-SECT. 4. 

f 1. - - Mining .let of Onlann, 

H. S. (J., 1914 (r. 82). s. 161.1 Dovr.!., 
♦>. FOLKY-O’lJmK.N, (191.5), 7 

O. W. N. 789; 8 (). \\. N. 962 ; 31 
(>. Jj. It. 42. CAN. 

f ii. -- .1 Hull v. Sb.skca 

HOPKUIOIt .SiLVEU M/nkh, Ltij. (1915), 
8 O. \v. N. 391 ; 33 O. L. It. 5.57 ; 21 
1). L. It. 251. CAN. 
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0mm 12— 138a. Enqush akd Emfibb Digest SuppLEMBirr. 

MISREPRESENTATION AND FRAUD. 

Part I. — Representations Generally. 

12. Add. Annotation: — ^Rofd. He Wait, [1227] Trustee v* Lancaster Duchy, [1927] 1 K, B. 

1 Ch. 600. 616. 

52. A dd. Annotation : — Refd. Blay v. Pollard & 
24.. Add. Annotation :^A8 to (1) Refd. Public Morris, [1930] 1 K. B. 628. 


Part II.— How Representations may be Made. 

91. Add. Amtotaiion ;~-Mentd. Cooper v. Dummeit (1930), 70 Ji. Jo. 394. 


Part III. — What Constitutes Misrepresentation. 


113. Add. Annotation : — Apld. Hands v. Simpson 
Fawcett (1928), 44 T. L. R. 296. 

118. Add. Annoiaiiofi .’--HM. Lever Bros., Lid. 
V. Bell (1930), 47 T. L. R. 47. 

119. Add, Annotation: — Aa to (2) Refd. Collins v. 
Associated Greyhounds Racecourses (1929), 
141 L. T. 629. 

138a. .] - Plif. CO. made* agreements 

with defts. by which defts. were appointed 
respectively chairman & vico-chaimian of 
the N. co. During their tenure of ofilcc 
defts. made a secret profit in respect of four 
transactions without the knowledge of either 
pltf. CO. or the N. co. Hubaemiently, owing 
to the amalgamation of the N. co. with a 
third co. defts.’ services became no longer 
necessary, A jdtf. co. paid to defts. large 
.sums of compensation in purcliase of defts.’ 
rights under their service agreements. On 
asi'crtainiug tliat defts. had entered into 
cei*tain transactions on their own behalf 


pltf. co. brought an action against defts. for 
the rescission of the compensation agree- 
ments & for the return of the compensation 
on the ground {inter alia) of mistake, & the 
jury in effect found that pltfs. were, at the 
dal^ of payment of the compensation, 
entitled to terminate defts.’ services, & that 
pltfs., if they had then known of the trans- 
actions in question, would have dismissed 
defts. without compensation, &> that defts., 
honestly, but mistakenly, believed that their 
contracts of service could not be teiminatod 
without their consent : — Held : the judgment 
could be supported on the ground that as 
defts. were under an obligation, at the time 
of the negotiatioxL of the agreement for the 
termination of theii* services, to disclose the 
dealings which were in breach of their con- 
tracts, the agreement to terminate could be 
avoided by that non-discltjsure. — Lbvek 
Bros., Ltd. v. Bell (1930^ 47 T. L. R. 47 ; 
74 Sol. Jo. 819, C. A. 


PART I. SECT. 2, SUB-SECT. 8. 

19 I. JHfdinguished from representa'- 
tLon.] —A collateral promise to do some 
act, though it may eflfeotively induce 
tho promisee to enter into a contract, 
Ja not, properly epoakingr, a repio* 
Kontatiou at all. — Lala Hira Lal v. 
Munsui Jaoati’ATI Sahai (1928), 
1. L. ll. 8 Pat. 2.~IND. 

PART I. SECT. 4. 

32 U. .1— Since tho law la 

preamiied to bo equally wlthiu the 
knowledge of boll) pailioB to a oontraot, 
a miaropreaontation of law does not 
render a coutraot voidable by tho party 
lutsled thereby, unloas there are spoolal 
I'ircumatanoes. — Ruus v. Pals, [1928] 
:i D. L. R. 296 ; [1928] 2 W. W. R. 123 ; 
22 Saak. L. R. 614.— CAN. 

32 HI. .] — A false repre- 

sentation aa to a point of law will not 
support au action for damafEoa. — 
Kavaneri’. Bowhey, 11928] 4 D. L. R. 
907 ; [1928] 3 W. W. R. 267.— CAN. 


PART 1. SECT. 6. 

63 i. Rffeet — Conienis miadeaoribed — 
To one unable to trad.}—J. R. Watkins 
Go. V. Minke, [1928] 3 D. L. R. 657 ; 
[1928] S. O. It. 414.— CAN. 

63 il. Printed contract — Where 

wiaZrodfnp.]— I nternational Trans- 

PORTATIOK ASSOCN. INCORPORATED V. 
Capital Stobaob Oo., [1928] 4 

D. L. R. 480.— CAN. 


PART I. SECT. 7. 
g I. - — .1 — Lamb v. Walters, 
[1926] App. D. 358.— S. AP. 


g il. .] — ^An honest expression 

of value, even if erroneous, is not a 
misropreaontation of foot : hut a state- 
ment of value which is known to the 
representor not to be the true value 
cannot bo deemed the expression of an 
honest opinion. — Berob v. Grew, 
[1928] 1 D. L. R. 361 : 23 Alta. L. R. 
281 ; [19271 3 W. W. A. 811.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.— 
A. (a). 

123 i. Whether amounting to mierepre- 
eentation .] — Where although repre- 
sentations, Induolng the making of a 
contract, are true so far as they go, 
they do not cover the whole tmui. 
the non-disolosure, whether fraudulent 
or innocent, may, according to oir- 
oumstanoes, so relate to the essence 
of the oontraot as to entitle the repre- 
sentee to rescission. — Canadian Farm 
Implement Go., Ltd. «. Alberta 
Foundry & Machine Co., Ltd. (Alto.). 
[1927] 2 D. L. R. 871 ; [1927] 1 

W. W. R. 1026.— CAN. 

123 ii. .] — FRIOHT V. SCHECK 

(1863), 10 Gr. 264.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.— 
A. (b). 

m i. Fiduciary rtiaiianahip .] — 

PioKFORD V. Thompson (1902), 40 
N. R. R. 632.— <JAN. 
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7o]. XXXV.-->lliflrwre8entaii<»i and Fraud. Caaea 185—466, 


Part IV. — Fraudulent and 

185. Add, Annotaii<m8 Aft io (1) Held, (’lark r. 
Urquhart, Stracey v. rr({iiliart, 119301 A. (\ 
28. As io (Z) Retd. Greer v. Downs Supply 
Co., [1927] 2 K. B. 28. OensraUu* Mentd. 
Horwood V. Statesman Publishing Co. (1929), 
141 L. T. 54. 


Innocent Misrepresentation. 

219. Add. Annoiaiion : — ^Refd. Torbay Hotel *v. 
, Jenkins, [1927] 2 Ch. 225. 

! 254. Add. Ayinoialion .\-^snerdlli/, Mentd. H. v. 

I H., [1928] P. 206. 

I 325. Add. Annotation : — Refd, Trading Co. L. & 
J. Hoff V. Do Bougemont (1928), 84 Com. 
I Cos. 291. 


Part V. — Inducement, Materiality, and Alteration of 

Position. 


389, Add. Annotations : — Mentd. Orecr r. Downs i 
Supply Co., [1927] 2 K. B. 28 ; Horwood v. i 
State^an Publishing Co. (1929), 111 1^. T. * 
64; (’lark rrquharl, Stra<*f>v v. \ Kpiliart, | 
[1930] A. (’. 28. I 

892. Add. Annotation : — Mentd. Horwood v. Statos- 
Publishing Co. (1929), 98 li. J. K, B. 

396. Add. Annotation :--A8 to (2) Apld. Clark v. i 
Urquhart, Stracey v. Urquhart (1929), HI 
L. T. 641. I 

432. Add. Annotation : - Refd. ('ollins r. \sso< inicMl i 
Greyhound BaceoourseH, Ltd., [19301 I <’h. I. 

434a. .] — Hxttchinson v. Morlby (1839), 2 

Arn. 2 ; 7 Scott. 341 ; 3 Jur. 288. 

439. Add. Annoiaiion : — Refd. I^ake r. Simmons» 
[1927] A. C. 487. 

445a. .] — Pltf. desired to be present 

at the first perfonnance of a play at a theatre. 
He knew that, in consequenoo of his having j 
made certain serious ix. unfoundt'd charge.s j 
against some membei's of the theatre stafT, 
an application for a ticket in his own name I 


would bo refused. He thei*eforo obtfiinod a 
tickei through the agt'iicy of a friend, who 
bought tho ticket at the theatre without dis- 
closing that it was for pltf. Bv order of 
deft., the managing diro<*tor of iht* theatre, 
pltf. was refused admission t<o the theatre 
on tlio night in question. Pltf. olaimc^d 
ilamages from deft, for maliciously procuring 
tho proprietors of tho theatre to break a 
cimtract for tho admission of j>lU. to the 
Iheatro, alleged to havo l>«*en nmd<‘ hy them 
with pltf. hy the sale of the iickol : -Held: 
the non-disclosure of tho fact ihat the ticket 
was bought for pltf. prevented the sale of the 
ticket fiom constituting a contract as alleged, 
the identity of pltf. being in tho circum- 
stances a mat(‘rial eleriiont in tho fonnatiuu 
of thf^ coTitrai’t, A: the action failed. -Said 
V. Butt, [1929] 3 K. B. 497 ; 90 iu .1. K. B. 
239 ; 124 J.. T. 413 ; 3(1 T. L. U. 762. 
AnnoiaUona : - Contfi, Dyster v. Kamlall, [1020] Ok. 032. 
Apld. hcainnirll r. 9urlev, 110‘20| 1 k. H. 410. Refd. 

A I*. WuJki I'owM. 1j((I., HaiiU) o, HleoinItiMil, 

Humor Cuilloii (1030), 112 T 40H. 

455. Add. Annotation ;~~Refd. James v. British 
General Insce., [1927] 2 K. B. 31 1. 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 


173 ii. -MackaRLAVIc v. 

Davis (Sask.) (1911), 18 W. h. R. 498. 
—CAN. 


gd, pleadtng ] — Where a dcolara- 

iloa alleged that ropresentatloiu were 
made by deft, falsely Si, frauduloatly, 
to induce pltf. to act upon them, but 
did not contain any allegation that 
deft. Imew the representations bo made 
by him to be false : — HM * thedeolaru’ 
tion was sufficient. — M cKay r, Oamp- 
BBtL (1871). 8 N. S, R. (2 G. & O.) 
476.— CAN. 


■ 0 . .] — The declaration 

alleged that deft, before the oommitting 
of we grievauoe. etc., was a carrier & 
express agent ; that pltf. delivered to 
one W. a sum of money to be banded 
to deft., to be carried (k delivered to S., 
Sc that deft, falsely Sc fraudulently 
represented to pltf, that W. had 
delivered said money to him, whereby 
pltf. was satisfied of the fact, whereas 
In truth It had not been so delivered, 
but appropriated by W. to his own use ; 
Sc by reason of such false Sc fraudulent 
representation W. obtained time to Sc 
did abscond. Sc pltf. lost said money, 
which he would otherwise have re- 
covered from W. : — Held .* It was un- 
necessary to allege that deft, knew the 
representations to be false, the words 
fauiely Sc fraudulently being equivalent 


to knowingly. - Younu v. Vickkiw 
1 U. C. R. 


(1872), 32 1 


. 38'>. -CAN. 


PART IV. SECT. 1. SUB-SECT. 8 .- A. 

300 Hi. .1 Kllioti’ i 

OAi.<tKTY Si Co., 1/nt., fJ0201 Argiw 
L. 9. 201 . tl»20j 8 . It. (Q). 263. 

A US. 

PART IV. SECT. 1, SUB-SECT. 8 .— C. 

d I. ConrerMiwn vHlh third 

parly. J— Fitzpatrick v. Michel (1928), 
28 H. R, N. H. W. 285 ; 45 N. 8 W. 
W. N. 69.— AUS. 

PART V. SECT. 1, SUB-SECT. 1. 

337 v. .) — Canarian Bank or 

Co»fMEiu.'u V, District Reoistr\u or 
WINNIPKO, 11929] 4 D. L. It. 318 ; 2 
W. W. R. 467 ; 38 Man. h. M 275 ; 
affg., [1928) .3 W. W. It. 030,- CAN. 

PART V. SECT, i, SUB-SECT. 6 .— 
C. (o). 

428 1. Admiuion that tuduremrui nt/t 
rrlied on.] — 8 . purchased certain farm- 
ing land from the C. Co. 8 . brr)ugbt 
an action against the oo. Sc il. its 
managing director jointly, clulnilng 
damage incurred by him as a result 
of being induced to purchase the land 
by reason of the fraudulent representa- 
tions made to him by the co. Sc H. 
The Jury returned a verdict In favour 
of H, In oroaa-examiuatlon H. act- 

1143 


I niltted I hut ho had had expoiionce as 
a dairy fanner in other parts of the 
State, Si that ho went over the land lu 
((ueHtlou before purehusliig it Sc had 
used his own judgment in what he 
haw UthJ the jury wore not bound 
to Inttirpret the admission made by 
h. us being that he had relied ox 
elusively on his own judgment, bnt 
might ao(‘ept It as meaning that ho 
applied his own Judgment to the facts 
owsented to him tiy ills own obwrva- 
tloiib Sc by the Information ho derived 
from defts. S v<jau v. C'lohkr Hkttmc- 
MKNT, Ltj>. (1929), 29 8. II. N. 8 . W. 
199 ; 46 N. 8 . W. W. N. 79. AUS. 

PART V. SECT. 3. 

■t. Iffprcsentahon relating to reatric- 
five rovfnmd.}- Where a person en- 
titled to the benefit id a rt'strlotlvo 
covenant has made a positive rcprc' 
seutatlou to another person, that the 
covenant will not be enforced as 

K lnst him. Sc bus thendiy induced 
other person to ttlt# 5 r his position 
for the worse, so that it would bo 
unjust to ask a ct, of equity to compel 
tho performano <5 of tlie covenant by 
iujunetlon, the tepresentatton raises an 
equity which debars a claim for equit- 
able relief lu respect of th<* djvenant. — 
OlO.ATKR BYRNEV DRVKLOPMKHT 
AhHOCN., I/TR. V. Rivktt (1929), 29 
b. It. N. 8 . W. 356 . 46 N. ft. W. W. X. 
09. AUS. 



Cases 464—748. 


Enolish and Empire Digest Supplement, 


Part VI. — Who are deemed Parties to the Representation. 

464. Add, Annotation : — Retd. Konskier v. Goodman, [1928] 1 K. B. 421. 


Part VII. — Remedies for 


Misrepresentation. 


SrTB-sECT. 3. — Injunction (Vol. XXXV., p. 52). 

For “ Passing off action.] — See Trade & 
Trade Unions ” read “ Passing off action.] — 


See Trade Marks, Vol. XLTII., pp. 204 
ei seq.*' 

509. Add. Annotation : — ^Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. Ij. R. 70. 


Part IX. — Proceedings for Rescission. 


634. Add. A7)no1ation Lynn v. Bamber, 

119.30] 2 K. H. 72. 

637. Add. Annotation : — Mentd. Re Transferred 
Civil vServants (Indand) Compensation, [1929] 
A. C. 243. 

645, Add. Annotation : — Ae to (8) Refd. Lynn v. 
Bamber, [19.30 j 2 K. R. 72. 

649. Add. Annotation : — Refd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 616. 

673. Add. Annotation : — Gonsd. Delavenne 
Broadhurst (1930), 70 L. Jo. 366. 


682. Add. Annotation : — Refd. Blay r. Pollard k 
Morris, [1930] 1 K. B. 028. 

686. Add. Annotation : — Refd. Blay v. Pollard A: 

Morris, [1930] I K. B. (528. 

695. Add. Annotations : — ^Refd. Hyman v. Hyman, 
Hughes V. Hughes (1928), 139 L. T. 416; 
May V. May (1929), 98 L. J. K. B. 770. 

725. Add. Annotation : — Refd. Re City Bquitab1<* 
Fire Insurance Co. (2), [19301 2 C'h. 293. 

739. Add. Annotation : — Mentd. Weld v. Petro 
(1928), 97 L. J. Ch. 399. 

748. Add. Annotatimi : — Refd, Weld v. Petre 
(1928), 97 L. .1. Ch. 390. 


PART VII. SECT. 1. 

468 i. Damages <£• rescission alierna- 
tivt — Except at> to damages due to 
partial ixicution oj contract .] — A party 
1 () a routraob entitled to have it 
declared rescinded on the fp-ound of 
frandulont mlsreproHonlations may, in 
addition to rcscibsion, <ibtain jndtrmcnt 
for damages for any loss incurred by 
blra owinsr to his partial execution of 
it. The rule that a party who has bc«*n 
Jod Into a contract by fraud cannot 
(lotb repu<Iiato the contract & recover 
daina(?es coutpraT)latcs those damaKcs 
whloli are gi\cn for broach of coutiwt 
Ac which, thcunfoio, are incompatible 
wi(h repudiation. — lliix r. STKraKV 
Motor At Akro Co., Ltd,, 11929] :i 
D. L. K. 076 ; 2 W. W. B. 97 ; 2J 
•S. L, 11. rj52 ; rrvg., 11929] 2 I). L. B. 

CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.— A. 

531 iv. .] — Irvino V. 

Mr.RYaor.D (1847), 5 U. C. B. 272.— 

CAN. 

631 V. — .p- Adatu V. Tilton, 

1 1928] 4 D. L. B. 183 ; 11028] 3W. W. U. 
92.- -CAN. 


PART Vlll. SECT. 1, SUB-SECT. 2.— B. 

548 i. General rule — Proof of damage 
nxccssary .] — In order to establish a 
c‘anso of action for doocit pltf. must not 
only allefire but also prove that ho 
Hultorod actual damasro in consequence 
of deft. ’8 false representation. — C al- 
ijARV^ Herald, Ltd. v. Barnrk Cokpn., 
11929] 1 D. L. It. 992 ; 1 W. W. E. 
428 ; 24 Alta. L. B. 120 ; rrvg., (1929] 
J D. L. B. 114; 11928] 3 W. W. B. 
643.— CAN. 


PART VIII. SECT. 1, SUB-SECT. B.— A. 

sa. Misrepresentation as to number 
of sheep — Dale of ascertaining number 
tor assessment of damages .] — On a 
claim for damages for fraudulent mis- 
1 t'prPHPnta.tion, it was found that in 
ordci to induce pltf. to enter Into an 
agreement on Augr. 16, 3928, deft. 


fraudulently represented that, in his 
opinion, thoro were 7,000 owes of the 
value of 25s. each depasturing on a 
('crtain property. A muster made on 
Sopt. 18, 1928, showed that there were 
J ,050 ewes then on the property : — 
Ucld : in assessing the amount of 
damages, Aug. 15 & not Sept. 18 was 
the date on which the number & value 
of the ewes should lao ascertained. — 
(lERAOHTT V. BlDGE, 11929] S. B. (Q.) 
205.— AUS. 

PART VIII. SECT. 1, SUB-SECT. 5. — B. 

672 I. Damage must he natural result 
of representation.] — (JoBSB • Mil lerd. 
Ltd. V, Devine, fl928J 2 D. L. It. 869 ; 
[1928] S. C. It. 101.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 6.— C. 

683 111. .1 — Bloib V. City of 

HajapaX (1921), 54 N. S. B. 207 ; 50 
D. L. It, 239.-^AN. 

PART VIII. SECT. 1, SUB-SECT. 5.- D. 

588 vili, — .] — In an action for 
damages foi deceit, pltfs. alleged false 
iTpresontations by deft, in regard to 
laud in B. C. widen doft. had conveyed 
to pltf, in exchange for land in A. . — 
Iltld : deft, made no knowingly false 
roprescntatlouB os to the situation of 
the western boundaiy of the land, or 
as to tho amount of timber upon the 
land ; but deft, did represent to pltf. 
that there woie two springs upon 
the land, which was not the truth, as 
ho know, & that this misrepresentation 
was material, was relied upon by pltf., 
8{ constituted fraud & deceit which 
rendered deft, liable in damages. Tho 
true measure of damages was the 
dlHoronoo lietwcen tho value of the 
land, without tho springs & its value 
assuming the springs to he on it as 
represented.— PFjmY v. Downs (1913), 
24 W. L. R. 407 ; 11 D. L. R. 670.-- 
CAN. 

503 i. Date of asfxrtainment of value 
— Date of purchase .} — Hardman r. 
McLeod (1926), 26 S. R. N. S. W. 
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578 ; 43 N. S. W. W. N. 194.— AUS. 

PART IX. SECT. 1, SUB-SECT. 2.— B. 

639 ii. — .]— Where a party 

to a contract socks to vitiate It for 
fraud he is under tho burden of pleading 
& estublJblung facts huflficient for that 

E nrpost‘. The burden of pioof eannot 
0 shifted until he has established »i 
pmnd fane ease. — L asky v. JoiiNson 
S iLMEUl. [1928] 4 D. L. 11. 956 ;[ 1 928] 
3 W. W. R. 447. CAN. 


PART IX. SECT. 1, SUB-SECT. 2.- C. 


642 iv. .J— 

SON (1920), 28 W. 


Wheeler v. Atkin 
A. L. R. 12.— AUS. 


PART IX. SECT. 2, SUB-SECT. 1. 

703 V. .] — Canadian (’rldit 

Men’s Trust Abs’n v. Buni.alow 
CONSTRUCUION Co., [1928] 2 D. L. l{. 
84.— CAN. 


PART IX. SECT. 2, SUB-SECT. 4.- A. 

708 i. TVhen ordered.] — H KBS r. Bos'^ 
(Sask.) (1912), 22 W. L. B. 742 ; 3 
W. W. B. 251 ; 8 D. L. B. 798.— CAN. 


PART IX. SECT. 2, SUB-SECT. 6.— C. 

722 i. General rule.] — Kletnhaus 
Brothers v. Wbssels’ Trustee, 
[1927] App. D. 271.— S. AF. 

PART IX. SECT. 3, SUB-SECT. 6. 

742 ii. .] — Carrique V. Catts 

(1914), 7 O. W. N. 500 ; 32 O. L. B. 
548.— CAN. 


PART IX. SECT. 3, SUB-SECT. 9. 

757 vii. ,] — In proceedings 

for curiol i-oscisBion of a contract to 
take shares, the sharcholdcrts claim 
for resoisBion may bo barred by laches 
or delay on tho ground that equity will 
not loud its aid to those who sleep on 
tneir rights.— Lucks, Ltd. (Ser- 
pELL’s Case), [19281 V. L. R. 466 
1928] Argus L. R. 288.— AUS. 

767 viiL .]— Cahiu. v. 

Ntcholls, [1929] 1 D. L. It. 239. — 
CAN. 



Vol. XXXV. — Misrepresentaiioii and Fraud. Cases 774 — 78d. 


Part X. — Misrepresentation as a Defence. 

774. Add. Annotation Refd. Ue Wait. [1027] 1 ('h. 000. 


Part XI. — Effect of Fraud on Innocent Parties. 

782. Add. Annotation : Refd. Hr IJoyds Rank, 783. Add. {nnotation : — Mentd. Stanton, irofft? 
l.td., Ronize v. Ronizo (1030), 47 T. h. H. ;>S. i\ Maulc (1027), it T. L. It, 118, 


PART X. SECT. 3, SUB-SECT. 1. 

773 il. A doctor sold 

)dB practice for £500. The purcbaHcr 
paid two InBtalmcntH of the price, l»ut, 
^\hcu Boed for the balance of the price, 
he stated In defence that ho had been 
induced to enter into the contract by 


the false & fraudulent misrepresenta- 
tions of the oeller : - Tlelti : the pur- 
chaser’s claim of damans, htdiif; 
Illiquid. & baned not upon the contract 
of sale but upon delict, could n<>t con- 
1 stitutc a relevant dcfen<*e t«i the action. 
1 ,Sc could not Iw dealt uith as a count t'r- 
t claim in that action. S.\fAnr r 


I Wiuci.vsov, fI‘)2S] S. (\ 383. - SCOT. 

1 PART XI. 

I r i. S. V i*. ANi>faw<>N 

I tlUHK 27 W. I,. H. 7.'» : txiUl. (1015). 
2S W. Ji. 11. 30.1 ; 20 1). L. K. 07 *. 
21 M.iri. Iv. It. 10.1. CAN. 
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Cases 6— 94< 


English and Empire Digest Supplement, 


MISTAKE. 

Part I. — Nature of Mistake. 

5. Add. Annotation Mentd. Tredegar v. Harwood (1928), 97 L. J. Oh. 392. 


Part li. — Mistake of Law 


27. Add. Annotations : — As to (2) Consd. Lever 
Bros., Ltd. V . Bell (1930), 47 T. L. R. 47 ; 
Robert A. Munro & Co. v. Meyer, [1930] 2 
K. B. 312. 

31. Add. Annotation : — Refd. Blay v. Pollard & 
Morris, [1930] L K. B. 028. 

34. A dd. Citati on :—^rcv inuus proceed in gs, si ih nom. 
AiNHWOUTii V . Wilding, [1896] 1 Ch. 673. 

Add. Annotation: — Oenerally^ Refd. Kinch v. 
Walcott, [1929] A. C. 482. 

36a. Payment of tax.] -Tin* suppliant eo. 


paid betting duty under Finance Act, 1926 
(c. 22), s. 16, in respect of a totalisator, & 
afterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right claiming the return of the 
amount of the duty on the ground that it 
bad been paid under a mistake of fact : — 
Held : the suppliants’ mistake as to their 
liability to the duty was a mistake of law & 
not of fact, & therefore they could not 
•recover. — National Pari-Mutuel Assocn., 
I/TD. V. R. (1930), 47 T. L. It. 110, C. A. 


Part III. — Mistake of Fact 


58a. .] -Pltf. CO. made agi’eements with defts. 

by which defts. wei*e appointed rc.spectively 
chairman & vice-chairman of the N. eu. 
During their tenure of office defts. made a 
secret profit in respect of four transactions 
without the knowledge of either pltf. co. or 
the N. CO. Subsequently, owing to the 
amalgamation of the N. co. with a third co. 
defts.’ services became no longer nocessai’y, 
& pltf. co. paid to defts. largo sums of com- 
pensation in purchase of defts.’ rights under 
their seivico agreements. On ascertaining 
that defts. had entered into certain trans- 
actions on till ir own behalf pltf. co. brought 
an action against defts. for the rescission of 
the compensation agreements & for the 
return of the compensation on the ground 
{inter alia) of mistake, & the jury in effect 
found that pltf. co. were, at the date of the 
payment of the compensation, entitled to 
terminati* defts.’ services, & that» pltfs., if 
they liad then known of the transactions in 
question, would have dismissed defts. without 
compensation : — Held : as both parties were 
under the erroneous impression that defts.* 
l ights could be got rid of only by payment of 
compensation pltfs. were entitled to have the 
compoiisation agi'eemcnta rescinded & to 


recover the money paid thereunder. — Lever 
Broh., J/ri). i>. Beu. (1930), 47 T. L. H. 17; 
74 8ol. Jo. 819, C. A. 

64. Add. Citations L. J. K. B. 621; 137 

L. T. 233 ; 43 T. L. R. 417 ; 33 Com. Cas. 
16, H. L. 

65. Add. Annotation : — Retd. Greer v. Downs 
Supply Co., [1927J 2 K. B. 28. 

66. Add. Annotation : — Consd. Greer v. Downs 
Supply Co., [1927] 2 K. B. 28. 

71. Add. Annotation : — Retd. Lake v. Simmons, 
[1927] A. C. 487. 

72. Add, ' Annotation :■ — ^Retd. Greer v. Downs 
Supply Co.. [1927] 2 K. B. 28. 

75. After this case add “ See, also. Misrepre- 
sentation & Fraud, No. 445a.” 

85. Add. Annotation: — to (2) Refd. Blay ?’. 
l>ollard & Morris, [1930] 1 K. B. 028. 

86. Add. Annotation : — Retd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

87. Add. Citations 96 L. J. Ch. 38 ; 136 L. T. 
236. 

94. Add. Annotations : — Apld. Kennedy v. 

Thomassen, [1929] 1 Ch. 426. Retd. Lever 
Bros., Titd. V. Bell (1930), 47 T. L. K. 47. 


PART II. SECT. 2, SUB-SECT. 1. 

11 V. — — .] — Held: even if the 
money had been paid under a mistake 
of law, it oould not bo recovered back. 
— CAULFiffinn r. Arnoi^ (No. 2), [1926] 
1 D. L. 11. 298 ; 34 B. C. R. 398.— CAN. 


It vi. .]- Where a licence fee is 

demanded by a municipality under a 
claim of riRhi, without fraud or 
Imposition, Sc the person of whom it is 
flomanded knous that it is demanded 
only by I'oasou of a certain bye-law, 
4c chooses to yield to the demand rather 
1 ban contest ft. the payment is regarded 
aw a voluntarj^ one & the money 
oauuoi be recovered back oven If the 
bye-law was nUra vires . — COLWOOD 


Park Assocn.. Ltd. v. Oak Bat 
OORPN.. [19281 3 D. L. R. 812 ; [19281 
2 W. W. R. 593.— CAN. 

PART III. SECT. 2, SUB-SECT. 2. 

sa. lanarance of rights dependent on 
mxxfd questio/nsof lawdt foci — Mistake 
of Wler -*• Relic/.”)— in K. B. R. 603. 
which provides for the relief of a 
person who makes lasting Improve- 
ments on the land of another under the 
belief that it is his own. the words 
” imder the belief that the land Is his 
own ” imply a mistake regarding 
sulholonoy of title Sc not a mistake 
regarding the bonudarles of his own 
land ; Sc, even it the rule ooveis mis- 
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takes as to boundaries, the “belief** 
must be real, bond fide Sc reasonable, 
that is, it must be founded on informa- 
tion or assuranoes suoh as would guide 
an ordinarily careful Sc competent man. 
Sc not predicted merely on the absence 
of Information or inquiry, especially 
where inquiry Is suggested by the nature 
of the oiroumstauoos. — ^Avmank v. 
McKknzik, [1928] 3 W. W. R. 233.— 
CAN. 

P.\RT ni. SECT. 2. SUB-SECT. 3. 

e i. Mistake as to ident^ of 

payee — Intention of payor — Question for 
Boxa® (Austbama) PTT., Ltd. 
V, YINO SiNO (1928), 28 S. R. N. S, W. 
265 ; 45 N. S. W. W. N. 60.— AUS. 




¥bL3CZXV.--JIi8tato. OaaesM-SOg, 


A^r tbis case add ** See, tOeo, Oontbact, 
No. 3081a/» 

95. Add, Animiaiiom : — Consd. Lever Bros., 
Ltd, V. BeU (1930), IT T. L. R. 47. Refd. 
Robert A. Munro Ar (V>. r. Mever, 119301 2 
K. B. 312. 

100. Add. Anmtatiom L<'ver Bros., I^td. 

V. BeU (1980), 47 T. L. R. 47 ; Robert A. 
Munro & Co. v. Meyer, [1930] 2 I\. B. 312. 

101. Add. Annotaiimi .-—Refd. Lever Bros., Ltd. 
r. BeU (1930), 47 T. L. R. 47. 


126. Add. AnmiaHons : — As to {\) Consd. Blay o. 
l*t»llard & Morris, [1930) I K. B, 028. As to 
(3) Apld. London Holeproof Hosiery Co. v. 
Padmore (1928), 44 T. L. R. 499. 

185. lrf</. Annotat'uw : — Gonsd. Ijcver Bros., Ltd. 
r. BeU (1930), 17 T. L. R. 47. 

157. Add. Aunotation : — Refd. Lnwi’enoe v. (^a.ssel, 
11930] 2 K. B. 83. 

173. Add. Annotation : — Generally, Refd. Home & 
Colonial Insce. v, London Guarantee <!l^ 
Accident Co. (1928), 46 T. L. R. 134. 


Part IV.- Mistake in Expression of Intention and Relief 

Therefor. 


203a. — — .] — P. & M., who had been partiioit. as 
garage proprietors, agreed to dissolve (lu‘ 
partnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
aU liabilities of the firm incurred after 
Mar. 4. P. informed his father, who was n 
solr., of the dis.solution of the partnership. At 
the father prepared a written agreement fo 
carry it out. By this document M, was 
made liable to indemnify P. in respect of all 
rent due befoi'o Mar. 4. This agreeraonf. wa.s 
handed to M., who was asked to read it, & 
he looked through it & signed it, although j 
he said he could not understand it. On a | 
claim by P. to be indomnilied in accordance* 
with the written agreement in respect of rt*nt I 
accrued due befoi*e Mar. 4, M. ple^ided that 
he signed the agreement under the belief I 
that it embodied the oral agreement of i 
Mar. 4, that it was drawn up under a mutual { 
mistake of fae't, Ac that the only agreement I 
arrived at was that M. should indemnify P. j 
to the extent agreed upon orally. Fraud | 
was not pleaded, nor was rectification claimed ' 
in the pleadings. At tlie trial the judge I 
found tliat M. signed tlie agreement iianded | 


to him with practically no consideration of 
its L^mis, & that as a stipulation had been 
inserted therein which he had not orally 
agrc‘ed to, that t-erm could not be relied upon, 
Ak, accordingly, that the written agpeemonl. 
must be rectilied to make it conform U> the 
oral agreement. P. appcoalod ; —Held : (1) as 
M. knew that the agreaunent which he signed 
was an agreement for the dissolution of the 
partnershi]) between him At P., it was not 
open to him. in the absence of fraud or 
misrepresentation by as to the legal effect 
of the document, U) rely on the plea of non 
vHt factum m<*rely lieeause if he had carefully 
lead &> understood the document he would 
have objt'cted to one of its L'rms ns not in 
a<‘copdance with the oral agn'emont; (2) in 
tlie absence of any allegation of fraud or 
conduct amounting to fraud, & in the absimce 
of any claim for rect ideation, it wa.8 not open 
f(» th(‘ judge to rectify the written agree- 
ment ; (3) there was no evidence of mutual 
mistake.- -Blay v. Pduatid & Mohkih, 
119301 I K. B. 028 ; 09 L. J. K. B. 421; 143 
L. T. 92 ; 74 Sol. .fo. 284, (’. A. 


Part V. — Relief in Cases of Mistake. 

216. AtW. Lino/«/ioa; Dbtd. Lever Br.»s., Ltd. . 293 , Add. A nnof of ion Refd. Ba 
V. Bell (1930), 4 1 I . L. if. 4 Dominions Inace. v. Reiner ( 

244. Add. A n not at! 071 : -Refd. Hubert A. Munro AEr 259. 

Co. V. Meyer, [19.30J 2 K. B. 312, ' 300a. - ,J Blay v. Poi.i.aiu) At Moukih, 

249. Add. Annotation: — Ae to (1) Refd. Public l 203a, ante. 

Trustee v. Lancaster Duchy, [1927] 1 K. B. 308. Add. Annotation : -Ah io (2) Refd. Blay v. 
516. I Pollard At Morris, [1930) 1 K. B. 028. 


gle Star & British 
1927), 43 T. L. R. 


PART III. SECT. 2. SUB-SECT. 7. 

1 i. ,] — Bubkb r. Ritchie (1906), 

Cout. 386.— CAN. 

PART in. SECT. 2, SUB-SECT. 8. -C. 

•b. Jsgignmtnt of judginenl.] — The 
assignmeut specifloally mentioned two 
Jadgments, &. the Judginent inquOMtion 
wan a third judgment owned by the 
aaedgnor: — IleM: since at the time 
of the asfdgnmcnt tbo assignee did not 
have said third Judgment In mind at 
all Ac it was not mentioned. Uiore was 
no conaetmia ad idem with respect to tt. 
Sc, therefore, the assignment did not 
oover it. although the assignor was 
willing to assign it, Ac believra he was 
asslguing It.— Ryous v. ZAwrrKoweoa 
ACROSS. 119281 1 D. L. R. S2l ; 11928] 

1 W. W. R. 332 ; 22 Sask. L. R. 805.— 
CAN. 


PART III. SECT. 2, SUB-SECT. 9.— C. 

— .]— Stinson v. Moore 

j (1863). 10 Or. 94.- -CAN. 

j PART IV. SECT. 1. SUB-SECT. A. 

I ^ ^ Master v. Pmrrs 

, (186.5), 6 Or. 263.— CAN. 

^ PART V. SECT. 2, SUB-SECT. 1. 

1 216 il. Mistaken belief that 

money dues — Onm of proof on plaintiff, j 
I — Reobet V, Rbiohe, 11927] Api». 1>. 
j 554. — B. AF, 

I PART V. SECT. S, SUB-SECT. 1.— 
C. (b). 

Mahon ». MCLean 
I (1867), 13 Or. 861.— CAN. 


PART V. SECT. 8, SUB-SECT. 2.— 
A. (a). 

282 Hi. Heoad. ou other grounds. 
11919] 3 W. W. H. 480 ; 48 f). L. It. 
447. 

282 lx. — .]— Hamson V. 

Bdtt, 11927] N. Z. L. R. 11«.~-N.Z. 

if. Reaeonablenais of mistake.] — 
Held : not a question in issue. — 
Tmiioba Coixierv (Natal), Ltd. v, 
Tshoba Ooai. SyNmcA7-K, Ltd. (1920), 

( 47 N. L. R. 528.— S. AF, 

! PART V. SECT. 3. SUB-SECT. 2. - 
A. (b). 

I 300 ii. .}— cjorn.voiuM v. 

I Bo» 7LTUN (1857), 0 Or. 180.— CAN. 

300 iii. Unieim induced by other 

1 party.}— Ke Gold Medal Fcbn. Mpo. 

I Vo., tlx p. HcyniEB Ac Co. (Out.), 



Cases 4140—677. 


Enoltsh and Empirk Bioest Supplement, 


414 a. 1— Smith v. Pawson (1855), 26 420. Add. Annotation : — Expld. Re Mason (1928), 

h. T. O. S. 40, 0. A. 97 L. J. Ch. 321. 

Annotation : — Mentd. Miisgrovc v. Smith (1856), 24 L. J. Ob. 

439. 


Part VI. — Recovery of Money Paid under Mistake, 


458. Add. Annolaiion : — ^Apld. Home & Colonial 
Insce. V. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

463. Add. Annotat'ion» : — Refd. Re Financt‘ 

(Sc Guarantee Corpn,, Ltd. (1930), 09 L. Jo. 
283. Mentd. Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 105. 

464a. Mistake must have been cause of payment.] — 
Where an action was brought for money 
I)aid under a mistake of fact, & pltf .’s evidence 
showed that if he had known of the fact, 
his ignorance of the law would still have led 
him to pay : — Bold : as knowledge of the 


Co., Ltd. v. London Guarantee & Accident 
Co., Ltd. (1928), 46 T. L, R. 134 ; 73 Sol. Jo. 
60 ; 34 Com. Cas. 103. 

A nnotation : — Mentd. lie Homo &r Colonial Tnfccc. Co. (1929). 
4.0 T. L. K. G58. 

470. Add. Annotation : — Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 009. 

487. Add. Annotation * —As to (2) Apld. Homo & 
Colonial Insce. v. Tiondon Guarantee &, 
Accident Co. (1928), 45 T. L. R. 134. 

511. Add. A nnotation ff : —Consd. Re Mason (1928), 


97 L. J. Ch. 321. Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292, 
533. Add. Annotations: — As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman [1930] 
2 K. B. 292. As to (2) Distd. Reckitt 
V. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 63. Oencrallyt Refd. Home & 
Colonial Insce. v. London Guarantee & Acci- 
dent Co. (1928), 45 T. L. R. 134. Mentd. 
British & North Pluropean Bank v. Zalzstein, 
[1927] 2 K. B. 92. 

536. Add. Annotation : — Consd. Re Mason (1928), 
97 L. J. Ch. 321. 

537. Add. Annotation : — Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 
92. 

540. Add. Citations :-~[1927] 2 K. B. 92; 96 

L. J. K. B. 539 ; 137 L. T. 127 ; 43 T. L. R. 
299. 

562. Add. Citations 137 L. T. 533; 17 Asp. 

M. I.. C. 305. 

Add. Annotation : —Ex]^ld, Smith Hogg v. 
Bamberger (1928), 97 L. J. K. B. 438. 

577. Add. Annotation Refd. Re Jtegent Finance 
& Guarantee Corpn., Ud. (1930), 69 Jj. Jo. 
2K3. 


11027] 2 D. L. U. 323 ; 8 C. B. II. 109.— 

CAN. 


PART V. SECT. 4, SUB-SECT. 1.— 
B. (k). 

363 iii. — -.]- Even lu a 

common -law aotiou on a wrltton con- 
tract, the defence of mutual mistake 
may ho raised, & pnrol ovidenco 
udmlttod to support It, although deft, 
does not claim rectltlcatlon or rcsclH- 
hlon of the contract. -Clauk v. 
AlTLKBY, [1028] 2 I). L. R. 1)5 ; IJ02^J 
1 W. W. R. 784.— CAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

456 V. .]— MAXWKT.r. K. J., 

I/rn. V. Bank ok Nova Scotia, [11)201 
I 1). Ji. H.OIG; 03 (). h. li. 323, ftrsf/ 
11928] 4 D. L. K. 490 ; 02 O. L. li. 000. 

CAN. 


Bg. Extent of onus of proo/.] —In order 
to succeed In an action to recover back 
money paid under a mistake of fact 
pllf. must prove, not only the mistak** 
of fact which Induced him to part 
with th<? money, but also that under 
the particular circmnstanccR the law 
Is able to Impute to deft, tho fiction 
of a promise to repay It. Tho con- 
ditions under which the law will 
Impute such a promise cannot, it 
Hoems, bo i*oducod to a common 
fonmila.— Qakpkn Rivkr RuuAn 
Munioipauty V. Montbkuil, [1928] 
3 W. W. R. 21L ajjd.. 11929] 2 D. L. it. 
390; 1 W. R. 480; 23 S. b. J< 439. 
- CAN. 

PART VI. SECT. 2. SUB-SECT. 2. 

475 xix. .] — Canadian Mout- 

UAGic Assoon. V. R., [1917] 1 W. W. It. 
1130 ; 10 Susk. L. R. .30 ; 33 D. B. It. 
43.- CAN. 


PART VI. SECT. 2. SUB-SECT. 5. 

488 iv. - .] — Money honesth 

paid under a mistake of (act can be 
recovered back even though the person 
paying it diti not avail himsolf of tho 
means of knowledge which ho pos- 
sossed. — hi. ItosK IturuL MuNiei- 
pALnY r. ItoYAi. Bank of Canada. 
[1928] 1 W. W. U. 003.— CAN. 

PART VI. SECT. 3, SUB-SECT. 1. 

t i. .) — Fisher r. Luke, (19201 

V. L. R. 190 ; 47 A. L. T. 165.— AUS. 

562 i. Effect of change in underdand- 
ing of lav' — Subseguent (ieclaration of law 
by court ,] — Money voluntarily paid at 
a time when tho law is in favour of tho 
payee cannot bo recovered, if a subse- 
nuont Judicial decision reverses the 
former understanding of the la\v. — 
.Julian r. Auckland (Mayor, etc.). 
[1927J N. Z. L. R. 453. N.Z. 
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Vd. XXXV.-Cases 8 ~m 


MONEY AND MONEY-LENDING. 

Part I. — Money. 

8. Add. Annotations : — Retd* Anchor Donaldson ' 

V. Crossland, [1029] A. C. 297 ; Maivoni’s | 10. Add. Annotation : —'Rtid. Ho Wait, [1927] I 
Wiieless Telegraph I’o. v. JSewman, [19301 2 1 Oh. 600. 

K. B. 292. 1 


Part li. — Currency and 

12. Add. Annotation .*--As to (1) Refd. Buerger v. j 
New York Life Assce. (1927), 00 L. J, K. B. 

930. 

17. After this case add : - 

Money payable abroad on demand in foreign 
currency- Refusal to pay Whether remedy 
in debt or damages.]- Sec Uichardmin v. 
Bichabdbon, Bankers, No. 270a, ante. 

52. Add. Annotation : — Refd. llichardson r. 
Bichardson, [1927] P. 228, 

52a. .] — Resp., an Ai*menian &. a Turkish ' 

subject, was in the pcrraaniuit <‘mployinent oi 
applt. bank. In 1922, while einjiloyed at 
their Smyrna branch, he was sent on business ] 
of the bank to the head office at Constanti- 
nople, &: was given temi^orary enipIoym<*nt | 


Rate of Exchange. 

there, lie infonued applls. that his life was 
in danger in ('oiisi-antinoph* from tlu* Turkish 
authorities, A a.sked to ho transferred to a 
branch outside Turki»y. That being refused 
he fled frtnn Constant inonlo. lie was dis- 
missed without notice, & Drought an action 
for wrongful dismissal: — lleid : conversion 
into sterling of tlie damages in Turkish 
curnuicy in respect of resp.’s pension under 
the contract slutuld he at the rat«' of exchange 
at the date of his dismissal, not at the date 
of the judgment.-- O'lTOMAN Bank v. 
Chakarivn, [1930] A. i\ 277 ; 99 \j. J. P. C. 
97. 

Add. Citations :• AHi I,. J. K. B. 930; 137 
li. T. 431. 


Part III. 

lOla. — SwEKTi.ANii V. Smith (1833), 1 

Cr. A M. 685 ; 3 Tyr. 491 ; 2 L. .f. hhv. 190 
149 E. li. 632. 

114. Add. Annotation : --Folld. Maine A New 
Brunswick Electrical l*<»wei’ Co. r. Hart, 
[1929] A. C. 031. I 

119. Add. Annotation:- Refd. Craigola Merthyr 
Co. V. Swansea Corpn., [1028] Ch. 31. j 

123. Add. Annotations : -Refd. Maine A New 
Brunswick Electrical Power Co. r. Bait, 
[1929] A. C. 031 ; Simpson v. Maurice’s , 
Exors. (1929), 45 T. L, K. 581. 


-Interest. 

125. Add. A nnofaitons : Apprvd. Maim* A New 
Brunswick El»*cliical Power Co. r. IJart, 
119291 C. 031. Rofd. Shell M(*x, litd. 
Elton Cop Dyeing Co., Jilil. (1928), 31 Com, 
Caa. 39. 

145. Add. Annotation : — Mentd. Lalaindar Prasad 
V. I^aln Jagmohan Das (1927), 13 T. Jj. li. 
530. 

219. Add. Annotation : Refd. Weld v. Petro 
(1928), 97 Ij. .1. Ch. 399. 

224. Add. Citation - 130 L. T. 114. 


PART II. SECT. 2, SUB-SECT. 1. j 

■a. ** Gold ” lto)ul issue Toronto | 
companu — Holder of irUirest {ouponH 
resident in Hdgium -Uurrr/u-if of pat/- 
mof/.] —D euwa V. llTo ]>i. Ja.nkimo 
Tk.\mwav, Ligrt & J*owKa Oe.. 
11028] 4 D. L. R. .1I2; 62 O. 1 
669.— CAN. 

PART II. SECT. 3, SUB-SECT. 1. j 

sb. IVinding-up of partnerstnp 
I'aymeni to nssignec of partner —Hate 
at date of realisation of assets.] - Afe 
regards the rate of couverslou nf 
diHlars into British ludiau curn‘n<*y, 
to which the assignee was entitled, this 
I'ato prevailing at the date on which 
the windlQ|f-up of the partnership was 
compleUxi A tho assets wore realised 
is the proper rate to be allowed to the 
assiirnee. — V eerappa Chjetty v. Mu 
TH lAii Chetty (1029), 1. L. R. Mad. 
509.— IND. 

PART III. SECT. 2. SUB-SECT. 1. -A. 

n. Bevsd., 61 S. C. R. 396. 

PART III. SECT. 2. SUB-SECT. 1. -B. 

•6 Vi. .1 — Dunn v. R. (1901), 1 


Oout. Dig. 72H. CAN. 

PART III. SECT. 2, SUB-SECT. 2. - 4 . 

117 V. .1 -When un instrument 
jiMividcs for futiux5 paytnentH, tail the 
time for payment, & the amount, if 
any, payable, both depend ujioii con- 
tlufreiit e\onta, there is not '* n sum 
certain payable by a written Iristru 
inont at a certain time ” so as to 
enable Interest to be allowoYl under 
sect. 24, sub-sect. 1, of the New 

Brunswick Jud. Act, 1909, the luiiffunK'* 
of which Is not distinguishable from 
that In the English Civil Prowjduro 
Act, 1833, 8. 2H. Maiak & New 

Brt’Nbwjck KutcmirAi. 1 »c)\vkii ( ft ). 
V. Haict, [10291 A. C. 031. -CAN. 

PART HI. SECT. 2, SUB-SECT. 2.— C. 

i i. The Custodiav 

Bmoiikk, [19271 3 D. L. K. 40; 
[1927 J 8. C. H. 420.— CAN. 

sd. Under Croum Suds Art, 1808 

(62 Viet. So. 9. W. A.)~WhrXher mv- 
able by Ocwa.J— R. ». McNeib, 

A. C. 380; 96 L. J. P. C. 41 ; 136 
L. T. 046.— AUS. 
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s«. IJ ndi r t otrrfht .lf't,\ Tbe ]>rov»so 
to Hie Interest Act, s. 1, only enables 
ttif et, to awanl inU*rost in uli cases 
w insru ft was payalilr> in law i)ufor('i the 
Act, A tho its. in India, following tho 
praetiee of the English ets., did not. 
prior to the Indian Act, award luterost 
in Ihr COHO of ordinary debts, but did 
HO only in oertuin speeial cases,- 
Na.NUIIAI'PA GoUNDAS 0. iTnCItATlfAUA 
Mannapjau (1020), 1. L. R. .-ia Mad. 

-^IND. 

PART III. SECT. 2, SUB-SECT. 3. A. 

»k. Money obtairud by threat.] 

Fi UPHY r. Nixon (192,'i), .37 C. J<. R. 
161 : 26 8. R. N. S. W. 380.— A US. 

tl. lie.'V'issUtn of rontrarl <f' return 
of purdiaiu^noney.] Where tho cl. 
gives a purely c«|ultable ndlef as in the 
case of reselsslf>n of a contract A repay- 
iiKuit of th45 money paid by the jiur- 
ehuser, the moneys will carry Interest 
fioiu tho (luto of the payment luitil 
tin- da(4! of repayment, whenever 
ifpayment takes place, but will not 
e.irry Interest as a judgment.-- 
Skin.vkb V . James Syphonio Visible 
Mkah(;kkh. Dtp. (1927). 28 8. li. 
N. 8. W. 20.— AUS. 



Cases ^-~363a. English and Emfieh 

243. Add, Annotation: — Consd. Weld v, Petire 
(1928), 97 L. J. Oh. 399. 

255. Add, Annotation : —Retd, Re Mansel, Smith 
V. Mansel, [1930J 1 (^h. 362. 


Digest Supplement. 

257. Add, Annotation : — ^Refd. Re Mansel, Smith 
V. Mansel, [1930] 21 Oh. 362. 

260. Add, Annotation : — Refd. Re Mansel, Smith 
V. Mansel, [1930] 1 Oh. 352. 


Part IV. — Money-Lending. 


286. Add, Annotations : — Generally, Retd. Glaskie 
Watkins, [1927] 2 K. B. 181. Mentd. Re 
Debtor (No. 229 of 1927), [1927] 2 Oh. 367. 

294. Add, AnnotcUion : — Generally, Mentd. Re 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 

301. Add, Annotation : — ^Mentd. Re Debtor (No. 
229 of 1927), [1927] 2 Oh. 367. 

302. Add, Annotations : — ^Refd. Glaskie v, Watkins, 
[1927] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 

308. Add, Annotation : — Consd. Re Mason (1928)» 
97 L. J. Oh. 321. 

304. Add. Annotation : — Consd. Pirie v. Bichard 
son, [1927] 1 K. B. 448. 

316. Add, Annotation : — ^Reld. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

343. Add, Annotation : — Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

345. Add, Annotation : — Retd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 
366. 

346. Add, Annotation: — As to (1) Retd. Merz v. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 366. 

346a. Company registered as money-lender— 

Security payable to secretary.] — Deft, society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft, society, which was mentioned by 
name in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 61), 
8. 2 (1) (c) : — Held : as no one could sue on 


the note except the secretary, the security 
had been taken in a name other than defts.* 
registered name, & pltfs. were entitled to 
the declaration claimed. — M erz v. South 
WA iiEs Equitable Money Society, Ltd., 
[1927] 2 K. B. 366 ; 96 L. J. K. B. 1020 ; 137 
L. T. 626 ; 43 T. L. R. 466, O. A. 

Sub-sect. 6. — Restrictions on Contracts. 
See Money-lenders Act, 1927 (c. 21), ss. 6, 8. 

353a. Note or memorandum signed by borrower- 
contract contemplating security— Whether 
contract must set out terms of security.] — 

Money-lenders brought an action against a 
borrower to recover sums of £200, £100, & 
£100 lent by them to the borrower & alleged 
to be due upon three promissory notes pay- 
able at a specified address, the first in four- 
teen montWy instalments with interest at 
60 per cent, per annum, Sc the others in three 
months after their respective dates with 
interest at 80 per cent, per annum until pay- 
ment. If default were made the whole 
unpaid principal Sc interest thereon became 
due Sc was to carry interest in the case of 
the first sum at 00 per cent, per annum Sc 
in the case of the other two sums at 80 per 
cent, per annum from the date ol default 
until payment. In intended compliance 
with Moneylenders Act, 1927 (c. 21), s. 6, in 
each case before the money was lent there, 
was made & signed by the borrower a note or 
memorandum of the contract stating that 
the sum referred to therein was advanced on 
the security of a promissory note, but not 
stating where repayment of the sum was to 
be made. Copies of the notes or memoranda 
were diily delivered to the borrower : — 
Held : (1) the note or memorandum in each 
case was sufficient. The ct. , without deciding 
the point, inclined to the view that the 
terms of a security given for repayment of a 


PART HI. SECT. 6. SUB-SECT. 1. 

281 V. .V— CLYua Navioation 

'rausTBas V. Kelvin SiupriNo Co., 
Ltd.. 11927] S. O. 622.— SCOT, 

■m. jRttZe in India .} — In India ooni- 
pound Interest is ooxnmon. Sc often 
may be necessary & proper upon a 
borrowing for necessity. — Sunder 
Mull v. Satya Kinkkr Sahana 
(1927), L. R. 66 Ind. App. 86. — IND, 


PART IV. SECT. 1, SUB-SECT. 1.— A. 

288 1. Question offacL] — In each case 
it is a question of fact whether a person 
ia corTTOig on the businoas of monoy- 
lendlng.--KaRR e. Louisson, 11928] 
N. K. 164.— N.2. 


282 li. .] — ^A pltf., who alleges 

that deft, is cairying on business as a 
money-lender, discharges the pritnd 
facie onvs resting on him upon proof 
merely of a series of loan transactions 
hy deft, of a volume & frequeimy 
sufficient to indicate the extetrape a 
money-lending business : hut if further 


(’vjdcnec is adduced which explains 
the real nature of those transactions & 
the circumstauccs surrounding their 
creation, it then becomes a question 
of fact upon a consideration of the 
whole of the ovidenoe whether the 
existenoe of a business of money- 
lending has been affirmatively estab- 
lished. — L atin v. Hsavenbr (1929), 
29 8. R. N. S. W. 614 ; 46 N. 8. W. 
W. N. 164. -AUS. 

PART IV, SECT. 1. SUB-SECT. 1.— B. 

sn. Cash order fuMtincas.] — Resp. oo. 
carried on the business of providing its 
customers with written orders on shon- 
keepors requesting them to supply 
goods to a certain amount to the 
customer. The customer dgned a 
memorauduxu stating that m con- 
sideration of the oo. making a certain 
advance at his request ho undertook 
to pay to the co. a sum larger than the 
price of goods supplied by a deposit Sc 
Instahnents: — Held: the business so 
oairied <m was not that of money- 
lending, dc resp. oo. was not under an 
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obligation to register under the Money- 
lenders Act, 1924.— ALLCHtJRCH v. 
Popular Cahh Order Co., Ltd., 
11928] 8. A. 8. R. 189.— AUS. 


PART IV. SECT. 2, SUB-SECT. 1.— A. 

SOI ii. .] — ^Whero a person 

whose business is that of money- 
londing, or who advertises or announces 
himself or holds himself out in any 
way as oarrylng on that business. Sc 
does any of those acts within the Irish 
Free State, he must, in order to make 
his contracts legal 6c enforceable within 
the Irish JFroe State, comply in the 
Irish Free State with the provisions as 
to registration contained In Money- 
lenders Act 1900, B. 2 (1) (a).— London 
Finance Sc Diboount Go., Ltd. v, 
Botubr, [1929] I. R. 90.— IR. 


PART IV. SECT. 2, SUB-SECT. 8. 
824 i. Whai croioun^lo— QiiMfion of 

iee.>-^OLDBTBIN V. OR^ 

, R^ 8. W. 364 ; 43 N. 8. V. W. N. 
3.— AUS. 



loan need not be set out in the note 
memoianduin of the contract, at any rate 
where the security does not impose terms 
more onerous than those stated in the note 
or memorandum. 

(2) Where the interest chai'ged exceeds tlie 
rate mentioned, Moneylenders Act, 1927 
(c. 21), s. 10 (1), imposes on the money-lender 
the bifrden of showing that the intei'est is 
not excessive & that the transaction of loan 
is not harsh or unconscionable ; & in the 
circumstances pltfs. had in each case dis- 
charged themselves of this burden. — Reading 
Trust, Ltd v, Spebo, Sperd r. Reading 
Trust, Ltd., [19301 1 K. B. 492 ; 99 L. J. 
K. B. 186 ; 142 L. T. 301 ; 71 Sol. Jo. 12 ; 
46 T. L. R. 117, t\ A. 

353b. Date of loan inaccurately stated.]— If 

the memorandum required by Money-lenders 
Act, 1927 (c. 21), s. 6, states the date of the 
loan incorrectly, the contract is unenfoi'ceable, 
even although the inaccuracy has caused no 
deception & is due merely to a clerical error.- - 
Gaskeix, Ltd. v, Askwith (1929), 4.'» 
T. L. R. 666 ; 73 Sol. Jo. 466, C. A. 

Annolatum : — CoilBd. KoadinK Trust, Lid. r. Spero, Sporo ■ 
r. lioadlnK Trust, Ltd., [tSIlO] 1 K. B. 492. 

363c. Duty of money-lender to supply Information — 
Application to proceedings on Judgment 
summons.] — ^Practice Note (1929), 45 

T. L. R. 476 ; [1929] 1 B. & C. R. 64. 

366. Add. Annotation : — Refd. Humphery v. Wil- 
son (1929), 141 I.. T. 469. 

376. Add. Annotation : -Comti, Reading Trust, 
lAd. V. Spero, Spero v. Reading Trust, JJd., 
[1930] 1 K. B. 492. 

377. Add. Annotations : — As to {I ) Refd. Crossing- 
ham V. Park (1927), 96 L. J, K. B. 1036. 
Generally^ Refd. Reading Trust, IJd. r. 
Spero, Spero v. Reading Trust, Tdd., |1930j 
1 K. B. 492. 

377a. Before proceedings taken by money-lender 
for recovery of money lent.]--(l) A county 
ct. has Jurisdiction under Money-lenders 
Act, 1900 (c. 61), 8. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, witliout the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
“ expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,** is within 
the Jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, although the 
time has not come for taking such proceed- 
ings. — Crossinoham V. Park, [1928] 1 K. B. 
^0 ; 96 L. J. K. B. 1036 ; 137 L. T. 651 ; 
43 T. L. R. 647, D. C. 


379a. Jurisdiction of county court — Amount of 
money lent over £100.] — Obossikoham v. 
Park, No, 377a, ante. 

381a. *]“--(l) Ib order that there 

should be a contravention of Money-lenders 
Act, 1927 (c. 21), 8. 6 (3), it is not necossai’y 
that a person acting as agent or canvasser fur 
the purpose of inviting the public to borrow 
money from a money-lender should bo 
employed by the mon<‘y -lender, 9c the trans- 
action will be illegal if tlio money-lender, 
although not having employed that person, 
nevertheless has consented to or connived 
at Ids acting in that capacity, 

(2) Interest at forty -eight per cent, per 
annum for a loan amply secured by a bill of 
sale is excessive, & the transaction is harsh 
& unconscionable within sect. U) of the above 
Act. — Verneu- Jeffreys r. Pinto, [1929| 
1 Ch. 401 ; 98 L. J. Ch. 337 ; 140 L. T. 360 ; 
45 T. L. K. 163, C. A. 

409. Add. Annofa/ion : Apprvd. Rt‘atling 'Pi usl r. 
Spero (1929), 16 T. L. R. 117. 

410a. .] Vkuneb- Jeffreys r. Pinto, No. 

381a, an/e. 

410b. .1 Re\i>in(i 'rio’s'j, Ltd. r. Si‘ero, 

Speko Reading 'Pia st. Ltd , No. 353a, 
anO . 

434. Add. A/uio/a/ion : - A.i io (2) Refd. Glaskie v. 
Watkins, [1927] 2 K. B. 181. 

434a. Remitting action to county court Whether 
claim founded on contract County Courts 
Act. 1919 (c. 73), s. l.j -Pltf., a borrower 
from a money-lend<*r, issued a writ claiming 
to have re-opoued a money-lending trans- 
action between pJtf. 6c deft., a declaration 
that the interest charged tluu'eiu was excossive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & otlier 6c necessary relief 
under Money-lenders Acts. i*ltf. having 
applied t<i have the nction remitted to the 
countv ct. for trial, the claim being restiicted 
t<» £J0U : -Held: pltf.’s claim was founded 
on contract within Uounty Ots. Act, 1919 
(c. 73), 8. 1 , & could be remitted to the county 
ct. undiT that sect, for hearing.- White v. 
Smith (3927), 96 L. J. K. B. 397; 137 
J.. T. 48 ; 43 T. L. K. 288 ; 71 Sol. Jo. 191, 
0. A. 

438a. Onus ot proof.] Readini. 

Titi ST, 1/JD. V. Hpj.rg, Spero v. Readini. 
TrI’.st, Ltd., No. 353a. an/e. 

442. For ** Party seeking relief —Ordered to pay 
costs** read ** Costs -Party seeking relief- 
Ordered to pay costs.**] 

442a. Action by money-lender- Judgment 

for reduced amount— Discretion to deprive 
plaintllT of costs.] — J ri an action by money- 
Jencljrs in the county ct. for money lent 6i 
interest, where the Judge is satislied tliat th»‘ 
transaction was hai’sh 6c un<*onsoionable 6c 
the interest excessive, 6c wheic, after reop<*n- 
ing the transaction, he gives judgment for 


Vd. XZXV.— Money and Btoney-IeiidiiiK. Cases 3S8a-44SB. 

or 


PART IV. SECT. 3, SUB-SECT. 1.— B. 

Omis of proof.] — Nbisox t?. 
CiSS.BElX. [19281 V. L. R. 364 ; [19281 
Aigns L, R. 221.— AUS. 


PART IV. SECT. 7, SUB-SECT. I.- 
F. (•}. 

■p. BUI in favtnir of mwiey 'lender - 
“ Hummnri/ dUigenee ” — Mma i/-lendrr$ 
Act, 1927, ». 18 (h).]~UrUt: ** som- 
marr dlliipBaoe ” in Meet. 18 (A) means 
the execution of dlUgence Sc not the 
obtaining ot the summary arrant on 
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\\hich it proct.r«J< d ; 6c, accordingly, 
uri arrcMtnicnt executed utier Jan. 1, 
ou a bill lu favour of a money* 
1( tidcr vtaa iucofupetcnt, although the 
wiirmnt on wbloh the arresixaent 
]»roc4edotl wan obtained before that 
daU3. -Mukrav V. M'GUIltR. [102s 
8. C. (Ct. of 8 c88.) 617.— SOOT. 



Cases 442s-— 466s. English and Emfibe Digest Supplement. 


pltfs. for a reduced amouut, he has a dis- 
cretion to deprive pltfs. of costs. — Tem- 
perance Loan Fund v. Erwood (1927), 
137 L. T. 449 ; 43 T. L. B. 530, D. C. 

446. Add. Annotation : — Consd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 

446. Add, Annolatiom : — Retd. Glaskie v, Watkins, 
11927] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Oh. 367. 

447. Add. Annotations: — Consd. Orossingham i;. 


Park (1927), 96 L. J. K. B. 1036. Held. 
Glaskie v. Watkins, [1927] 2 K. B. 181. 

448, Add. AnnoUttion: — N.P. Glaskie v, Watkins, 
[1927] 2 K. B. 181. 

449. Add. CUations:-— 11927} 2 K. B. 181; 96 
L. J. K. B. 469 ; 137 L. T. 132 ; 71 Sol. Jo. 
192, 0. A. 

456a. Employment of agent or canvasser — Money- 
lenders Act, 1927 (c. 21), s. 5(3 ).] — Vekner- 
Jeffreys V. Pinto, No. 381a, ante. 
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VoL XXZV.— Cases 4-305. 


MORTGAGE. 


Part I. — Nature of Mortgage. 


4. Add. Annotations : — Refd. Weld v. Petre 78a. 
(1928), 97 L. J. Ch. 399 ; Dermerlev v. 
Prestwich U. D. C. (1929), 141 L. T, 602. ' 

72. Add. AniwUdion : — Mentd. Ilalliwoll v Vt- 
bles (1930), 99 L. J. K. H. n,“)3. 

72a. JFl. P, Ratcliff v. Davis (1610), 1 Bulst. 29 ; 

Cro. Jac. 244 ; Yelv. 178 ; Noy, 137 ; 80 
E. R. 733. 

AnnotaMons : — Consd. llyall r. lloUe (1719), 1 Atk. 

Rtfd. Kinsey u. Heyward (1(J9U), 1 Ld. Uaym. 432 ; 

Donald v. Suckling (186G), L. II. 1 Q. B. 5S:». 


j _ Ordinarily by the com- 
mon law, althouirli a mtge. may bo given 
without doUvering possession, yot a mere 
l»lodge camiot bo given without the delivery 
of the pos.sesaion of tlie goods (Mellish, L..T.). 
- -Ayeiis r. South Austu.mjan B.VNKiNa Oo. 
(1871), lu li. 3 P. V. 518 ; 7 Moo. I*. C. O. 432 ; 
19 W. \l. 860 ; 17 10. It. 163 ; suh nom. Ayueh 
V. South Auhtkatjan Ranking Do., 40 
li. J. P. C. 22, P. V. 

Annotutuwit : -Mentd. Hathciti r. Loiidoti School Hoard 
(1903). r.7 .1. U. 1.".7. Re!d. Biirdibk r. Sowell (J8S3), 10 
Q. B. D. 3U3. 


Part II. — Classification of Mortgages. 

260. Add. A7ttiotation : — Refd. /ic Wait, [1927| I | 

Ch. 606. I 305. Add. Anuo/nfiou : -~As to (1) Consd. Wold v. 

268. Add. A nnotidion Refd. ('Iiowood, Ltd. r. i Petre (1928), 97 li. .1. Ch. 399. 

Lynll (2), [19301 2 t'h. 1.16. 


PART I. SECT. 1. 


sa. Aurii nu'nt to dclmr nutriougc 
J\Ie(nurii/ of morlf/aut — liigiHiialtU ntort- 
(fUfff'A -B\SA\r .SIN‘(JH iV J.\(5\T SlViill 
r. Kkuah SiN(Jir Gin. (B. 119291 

1 I). li. IL 390 : 2 NV. W. I{. 131.- 
CAN. 

PART I. SECT. 4. SUB-SECT. 2. 

37 V. — .] —Where a rcgislorod 

instrument clearly shows a traiihuction 
between the parties to be a sale, oral 
evidence to show that it was intended 
to be a intge. is Inadinlsslblo In evi- 
dence. MAl'.Nd SuwK Phoo V. Mauno 

Tun Shin (1927), 1. L. It. 6 Bun. G14. - 


IND. 

PART I. SECT. 6, SUB-SECT- 1. 

51 xvii. .] — Hekkon r. Mavlavo 

(Alta.), [1927] 4 D. L. H. 171 ; [1927] 
2W^W. H- 768; affd., [1928] 2 D.L. B 
S.'iS ; [I92«l S.(\ li. 22.i.— CAN. 

61 xvlii. .] — Bha'OVAN Sahat r. 

Bhagwan Din (1890), 1. L. K. 12 All. 
387 ; L. II. 17 Ind. App. 98.— IND. 

61 xix. - .J Wjlm/n r, 

[1929] 3 D. L. B. 209 ; 2 W' \V. I|. 
122 ; 2i Alt.i. L. B. 18; H. L. 1^. 

tor. fit. CAN. 


PART II. SECT. 2, SUB-SECT. 6. A. 

■c. NeerHSiti/ far good faith hjfrrl 
of lacheii.]--[ir AVWAKI). /vx p. 
Mf'MiLLAN (B. E. 1.), 11927) 4 D. Ji. B. 
30r> ; 8 C. B. li. 352.— CAN. 

PART II. SECT. 2, SUB-SECT. 6. -B. 

sd. Traiutfcr in hUinK d* irrlifimu 
of ililt.] AV HvNH l\ (hlUIMI'I.NHKN, 
BiD-.Tiumr. Kvr.ur.ri, I I92SI 1 1). 1.. It 
GG8 , 1 1 928] .1 \V. \\ . B, 311. CAN. 

PART II. SECT. 2, SUB-SECT. 5.-- I. 

se. froptrig an it et4m<fs at dati of 
sail or JorcHonnn .\ For Ihe purpoM* 
of creating an «»(|uituble nitgi*. of a 
Shan in an indigo concern 11 is quilc 
sullleient to depo^j IJn* tllh* deeijh 
under which that uliare wan acqiiir<>d. 
Where Hueh a shan* is moitgaged the 
parfhn miHt Iw taken to Inteml that 
when funH’losurn or sale t,»k< h j»lnee, 
at some snbsi quent date, the share 
shall pass to the purchaser aw It Htaiids 
at the daU* of the Ams-lohure or sule, 

not nnTely as It existed at the date 
of the various title deeils when It was 
aequireil.- TooMin v. Binu’KNimA 
Nath Bo.hk (1928). I, L. Jl. 7 But. 520. 

IND. 


PART II. SECT. 1. 

sa. Form of - Whrther staiatory form 
CSfiewfttfl.]— IMPKRIAI. KLEVA'IOU ^ 

Lumber Co. r. Olive (19Hi, 29 

W'. L. B- 339 ; C W'. W. B. 1562 ; 19 
D. L. B. 248.— CAN. 

PART IL SECT. 2. SUB-SECT. 1. 

91 V. .) -idtf., as ndmiulHtrator, 

sued upon deft.’s ulleg<‘d pnuiUbe Ui 
exe<’Ute a mtge. to testator on certain 
land, In eonhlderatlon that testator 
would discharge a mtge. whleh he then 
held thereon, so as to enable deft, to 
give a first ratge. on the land to ono 
L. — HeW : the alleged pi-otnlsc re- 
quired to be in writing, as relating to an 
lntere.st In laud.- -.S toi>imkt v. Prop- 
UABT (1876), 39 U. C. 11. 203. — CAN. 

PART II. SECT. 2, SUB-SECT. 2.— A. 

e i. — Let« V. HoixiNO- 

HEA1> (1878), 29 C. P. 66.— CAN. 

PART II. SECT, 2, SUB-SECT. 2.— B. 

109 i. Specific perforniancf,] — Jew an 
Lal Daga V. Niuiani Chauphuri 
(1927). L. R. 65 Ind. App. 107. — IND. 

J.S. 


PART II. SECT. 2. SUB-SECT. 6. 

•f. Agnrmt'tit giinng rights oivr tnuld- 
ing to (ViAttor.] CLunKimurK r. 
iMI'KflML LUMmCtt Co., [1928] .3 

VV. W'. B. 123. CAN. 

PART II. SECT. 2, SUB-SECT. 7. A. 

ug. ("hargt ondiht (Jrdtr lu dfhtor to 
frag third partg out of Hpiripc fuud.\ 
.\n .igrecunent between a debtor A <j 
cieditfu that the debt owing shall he 
paid out of a specific fund (ouii.ig to 
the debtor will iToate a valhl e<piitabie 
ehaigu upon such fund. 
i HASIJIU MlTltA V. Bo\I> GILS (Jmuvj, 
I.I I>.(193(j;.J.L. It. Be. IIUI. IND. 

PART II. SECT. 3, SUB-SECT. J.-A. 

n i. .] -An Instrument of 

transfer lodged for registraiion under 
Transfer of Laud Act, 1915. expreswd 
th© consideration for Die transfi-r to 
be “ tin* sum of i;20U, this day li-nt to 
me by M-, which sum is to Is* U'pahl 
within two years from the date hereof, 
together with Interest at the rat© of 
£6 per cent, per annum in th«* mean- 
time." The transaction between the 
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|)aitit's to the triMisfer \vas, to Iho 
knowledge of tlie registrar of titles, a 
mtge. traUHUctlon. The leghliar re- 
lused to legister the transfei : ttdd : 
till* registiar vmis juslltled In ri'fusing 
to register tfie transfer. Bur/. i>. Bicu- 
is'ntiROK 'I'll 1.1^, 1J92HJ V li. B.318; 
(19281 Apkus li. B. 221. AUS. 

b i. ('trtificntr of rrgmtrg -ItrguisitrH 
of,\ lit Bk^PHII \W A SiMl'OJi, (.'itU’N'i'V 

Bi.uihtr.ir (1.SG7), 26 IJ. (J. B. -IGl. - 
CAN. 

bb i. How ti'H't rtfiimd.] Ho 

liVNP Tin.m Ait (1921), tki D. L. B. 
7)0, CAN. 

hh I. ' I'rot ft dings for forrtloHHir 

‘-Who has ju) isdution.] A mtge. of 
laud, under a new syntoni, operaten iih 
a seeurlty only, &. not art a traiiHfor 
of the land or of any erttale or Inlerertt 
theri-ln, Beal I'roperty Aet, h. Jtm : 
A proceed IngH for foreeloHuro can ho 
taken only heforo the dlHlrlet regirtlmr. 
as piovldeil for in HeilH. 113, 114 
of t.lic Aet ; A the ct. of K. B. hart no 
Jiiilsdictlon to make u final or other 
order of foreelonuro in roHpect of Hueh 
a nitgi ., in tho ahsi iice at all ovouIh of 
IJ special agreement between Ihe partleH 
raising equities art to Htlo or for a 
coM^eyunf*e of an oHtate In tho laiid.- 
lic ALAHCK a JUtKl’IIEri'K (1913), 2a 
VV.li. U. 018. CAN. 

si. XrveHfdty for uOldavit in Form K~ 
lAimt TiUt’s Avt, 1917, s. 100.] -Hr 
Land 'J'iti.kh Ao'i* (Hawk.), [1919] 1 
W. W. B. 713. -CAN. 

sm. - — -.] — He Lanii 'F’ituch 

Act, Cvnapa'h liiKi. Ahhuram’k CJo.'h 
U\rtL (.Stwk.), [1919] 2 VV. W. B 47.- 
CAN. 

811 . Itegiidration firs Hy whom puy- 
o/i/c.] -A purchOHor w’ho, to nc<*uro a 
balance of pui-ohase-moiioy, iiaw given 
a mtge. t/O the ct,, rnu.st i>ay tho feoH 
for registration of hlH mtge. - 
SWKKT.VAM V. HW'EKr.VAM (1873), 6 
B. B. 83. -CAN. 


PART II. SECT. 6. SUB-SECT. 3. 

293 1. Valiflity- OmiHtnon of penal 
sum in obligatory clauat.]— Held : th© 
onuHrtlon diil not render the bond 
niKortain A ineffectual.- -Great Weht 
LIEK AHHURA.VUK Co. ». UAMPBKLL 
(Man.), [1928] I D. Ji. B. 263; 37 Man. 
L. B. 164; [1927] 3 W. W. R. 646. - 
CAN. 
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Cases d68ar-587. 


English and Empire Digest Supplement, 


Part III. — Parties to Mortgages. 


368a. Cost of purchasing adjoining land~Main- 
tenance of value of trust property^ — lie 

JIaig (1012 ), cited in Underhill’s Law of ^ists 
' Trustees, 8th ed., p. 231. 

371. Add. Annotation: — Generally, Refd. Piiie v. 
llichnrdson, (1927] 1 K. B. 448. 

383a. — .] — As a general rule long 

terms of years do not answei* the description 
of “ real securities,” within the meaning of a 
power for trustees to lend on mortgage of 
” real securities.”— JBc Boyd’s Settled 
Estates (1880), 14 Ch. J), 020 ; 49 J.. J. Vh. 
808 ; 43 L. T. 348. 

386a. Fourteen years.]— -Trustees being 

empowered under a settlement to invest 
tiiist moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
ol leaseholds, with only fourteen years to 
run, the ct. dii-ected the mtge. to be called 
in, without prejudicing any question as to the 
liability of the ti*ustces in the cwent of a loss. 

-PjNCE V. Beattie (1803), 2 New Hep. .540 ; 
32 J., ,1. Ch. 7.34; 9 L. T. 315 ; 27 J. P. 804; 
9 .hir. N. H. 1119 ; H W. H. 979. 

385b. .]— Bourne v. Mole (1843), 1 L. T. 

O. S. 12 ; enhsequont proceedings (184.5), 8 
Beav. 177 ; 60 E. K. 70. 

389a. Real security in Scotland —Power forbidding 
investment on real security in Ireland.] — 

Trustees of the will of a testatcjr, who died 


in 1845, had power to invest on ” real 
securities in England or Wales, but not in 
Ireland.” The ct. declined advising the 
trustee to invest, imder the powers contained 
in the 22 & 23 Viet. c. 35, s. 32, on a mtge. 
of Scottish estate . — He Mills’ Will (1859), 
27 Beav. 579 ; 29 L. J. Oh. 47 ; 1 L. T. 122 ; 
23 J. P. 805 ; 6 Jur. N. S. 1236 ; 8 W. R. 
54 ; 54 E. H. 229. 

389b. House property — Value dependent on 

covenants.] — ^An investment by trustees of 
£2,183, trust funds, which they were em- 
powered to lend on real security, in a mtge. 
of house property in a town, occupied for 
commercial purposes As valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified. — Pitilliuson v. Gatty, Gatty v. 
PiliiXirRON (1818), 7 Hare, 616 ; 12 L. T. 
O. S. 445 ; 13 Jur. 318 ; 68 E. R. 213. 

AfinotaHons .‘—Avid. Norris v. Wriffht (1851), 14 Boav. 291. 
Reid. Mp MaHsiwgrberd’tf Settlomout, Clark v. Trola wny 
(1890), 03 L. T. 296. 

415a. Investment improvident owing to nature of 
property.]— ite Halmon, Priest v. Uppleby 
(1S85)), 42 ah. 1). 359 ; 62 I.. T. 270 ; 38 
W. R. 150 ; 5 T. L. R. 583, (5. A. 

Annotations : — Consd. Exploring Land &: Minerals Co. v. 
Kolckinaiin (19U5), 94 L. T. 234. Refd. Jilyth v. Fladirato. 
Morjfau a. Hlytli, teniith v. myth. 11891] 1 Ch. .337 ; He 
Tumor, Barker v. Ivimcy. [1897] 1 Ch. 636 ; Head v, 
Hoiiid, (18981 2 Oh. 250 ; He Lake, Kx p. Howe, Trufetoes, 

1 1903] 1 K.. B. 139. 


Part IV. — Form and Contents of Mortgage. 


488. Add. Annotation : — Dlstd. Sowerby v, Lind- 
say (1928), 44 T. L. R. 601. 

490. Add. Annotation : — As (1) Consd. Sowerby 

V. Lindsay (1928), 44 T. L. R. 601. 

501. In the catchwords for “ charged ** read 
“ changed.*’ 

601a. .J— Jackson v. Innes (1819), 1 

Bli. 104 ; 4 E. R. 38, H. L. 

Annotations: — Apld. Clark v. Burgh (184.5), 2 Coll. 221. 
Consd. Whlthi-oad r, Smith (1854), 3 Dc 0. M. & C. 727. 
Ai^d. Heather v. O’Neill (18.57), 4 Jur. N. S. 181. Consd. 
Atklrwon «. Smith (1868), 3 De G. & J. 186. Apld. Hast- 
ingu V. Astloy (1861), 30 Beav, 260, Expld. Davison v. 
Bunk ol Whitehaven (1877), 6 Ch. 1). 218. Distd. Jones 
V. Davlea (1878), 8 Ch. D. 205. field, itoevo v. llioKs 
(182f»), 2 Sim. & Ht. 403 ; lllpkln v, Wilson (18.50), 15 
li. 'r. O. S. 669 ; 1‘lowdeu v. Hyde (1852), 2 Do G. M. ic G. 
684 ; Kddlobton v. Collins (1853), 3 Do G. M. & G. 1 ; 
Walker v. Armatroug (1866), 21 Beav. 284 ; Hoathor v. 
O'NolU (1868), 27 L. J. Ch. 512 ; I’loraloy v. Eiotou (1888). 
14 App. Ctts. 61. 


505a. -.1 — A mtge. of projierty does not 

alter the existing limitations affecting it, 
except for the purpose of the mtge., umess 
an express intention be shown to resettle it. — 
Hastings (Lord) v. Astley (1861), 30 Beav. 
260 ; 8 Jur. N. S. 226 ; 10 W. R. 73 ; 64 
E. R. 888. 

583a. — .] — On a mtge. of a public 

house the goodwill is not included unless 
expressly mentioned. — He Bennett, Clarke 
T. WinTE, 11899] 1 (’h. 316 ; 68 L. 3. Ch. 104 ; 
17 W. B. 106. 

587, Add. An7iotations : — Refd. Houghton v. 
Nothard, Ia>wo & Wills, [1927] 1 K. B. 
246; JJggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443, 


PART III. SECT. 1, SUB-SECT. 1. 

oi. .] — Under Act Itospoct- 

lUHT Homostoads, s. 2, lln’i registrar 
cannot roglstor a mtgo. ol homestead 
land 11 the same Is not signed by rntgor.’s 
wife, altliough In a paper attached to 
the mlge. she i>tirpoi’tb to have rolin- 
qulshed her homesh'ad rights in favour 
of mtgoe. JO Land Titj.ks Act, [1919] 
1 W. W. Jl. 711. CAN. 

Bp. Morimoc hy aUroed ahaohde 
oiimtr 7'hird party in posscssiim.] 
GUKV 0 . CoueiiKH (1868), 10 Gr. 410.- - 
CAN. 

PART III. SECT. 3. SUB-SECT. 1. 

341 li. What eskUo passes.] 

— -Banquk. Phovinciaijb nu Canada 
V. Caph'ai, Trust Cortn., [1928] 4 


D. L. li. 390 ; 62 O. L. IL 458.* - CAN. 

PART HI. SECT. 3, SUB-SECT. 2.— 
A. (a) 1. 

343 i. WhetJu.r vwrtaagee concerned 
with application of money .] — Black v. 
Spawn (1869), 7 Gr. 406.— CAN. 

■r. l‘ower giwn by testator to mort- 
(tayc ** my estate ” — Property subiect to 
life iydiywt of wife .] — PuBDOM u. 
Northern I<ifr Ass’c'bOo. of Canada, 
1 19281 4 D. L. K. 670; 63 O. L. R. 
12. -CAN. 

PART IV. SECT. 1, SUB-SECT. 1. 

483 iv. .] There Is an impUed 

covenant on Uie part of a mt8K»r. to 
repay the mtge. money, even though 
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the bond oontaliis no expioss promise 
to repay it. — CHHATin Laisah Kalwah 
V. Bindkshwaki PRANAI) Sauu (1928), 
I. L. R. 8 l»at. 16.— IND. 

PART IV. SECT. 5, SUB-SECT. 3.— 
A. (a). 

617 Iv. Dominion 

Trust Co. v. Mutual Luts Assubancb 
C o., British Canadian Skouritibs v. 
Mutual Life Assurancs Co., (191 7 J 
3 W. W. R. 941.— CAN, 


PART IV. SECT. 7, SUB-SECT. 1. 

420 il. SeeuriA/ for future 

advances — Construction of Stamp Act. 
IWl (c. 39), «8. 16 (1), 88 Q)^(2).); 
O’Sullivan v . Louobnan, [1987] L ] 
493.— m. 



VoL XXXV.— Mortgage. Cases 971a. 


628a. Covenant for payment of yearly 

premium & other costs & charges of insur- 
ance.] — Held: a mtge. for £1,600, with 
covenante for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a paiticular life for seven years, 
required a £25 stamp. — H a.lsus v. Peters 
(1831), 2 B. &; Ad. 807 ; 1 L. J. K. B. 2 ; 109 
E. R. 1342. 

— ^N.F. poc d. Merceron ». Brasfft (1838), 'i Ad. 

& E]. 620. Consd. Kiohards v. MaorleaQ«l«I, OoeL^ r. 

Edward8 (1841), 1() L. .T. Ch. 329. Distd. Wroiufhlon r. 

Turtle (1843), 1 Dow. & L. 473. Dbtd. Lawranco r. 

Iteld. Loyd V. lleathcotu 

(1833), 3 Tyr. 309. 


625a. Second mortgage — Covenant to pay 

sum secured by first mortgage; — First mortgage 
duly stamped.) — second mtge. of freehold 
property subject to an existing first mtge. 
contained a covenant by the borrower to 


pay by instalments («) a sum equivalent to 
tlie amount of the loan, the subject of the 
first mtge., {h) a sum equivalent to the 
amount of tlie h»an, the subject of the second 
mtge., (r) a .sura equivalent to the interest, 
on till* amounts remaining unpaid under both 
mtges. Theiv was a proviso for redemption 
on puvment of the amount of the second 
mtge. interest thereon. Tlie lirst mtg<*. 
luwl b(M*n duly stiwnped with the approprial.e 
diit> on the amount thereby secured : — Held : 
the second mtge. uas liable to stamp duty 
in the aggregate of the two .sums secun^d by 
the two mtges., the covenant contained in 
the stHJorul mtge. to pay thc^ amount seeiiml 
by the first mtge. being an adilitional cove- 
nant made uith a ditl’erenl covenantee. — 
MuTUAI. I*KOrEI{T\ iNsifHANCK ('()., LTI». fJ. 

Inland ItEVKMu:! (’umus. (1929), 130 L. T. 

3.->t. 


Part VI. — Rights and Liabilities of the Mortgagor. 


633. Add, Annotation Refd. Purnell i’. Jtoche, 
11927] 2 Oh. 142. 

732a. Service of notice to quit — Whether Small 
Tenements Recovery Act, 1838 (c. 74), 

applicable.] — A mtge. tleed contained a clause* 
by which the mtgor. attximed tenant from 
year to year to the mtgees. at a nominal 
rent. It was also provided that, if the 
mtgor, made default in payments under th<* 
deed, the mtgees. might give to the mtgor. 
seven days’ notice in writing to dcti'rmino th<* 
tenancy created by the <lce(l. 7’h<* mtgor. 
defaulted & the mtgees, served on him a 
notice to quit. Th<* mtgor. refused to give up 
]) 08 ses.sion ; Held: the term or intere.st of 
the mtgor. in the mortgaged j)i*ojH*rty had 
becTi “ duly ilctcrminod by a legal noti<*t‘ to 
quit or othonvise ” within sect. 1 of above 


\ci, iV, therefore, pislices luid power t.o issue 
a warrant to gi\c possession of the propei*ty 
to the mtgees. A Disriucr Bk.veI'TT 

Huu.iunu SociKrv r. (lounoN, 1.19291 2 
K. H. 19,*); {fs L. .1, K. li. 189; HI 1.. T. 
r)8;{ ; 93 .1. 1». IS9; I.'*) 1\ L. 11. 121 ; 27 
1 ;, a, ]L -IIH, !). ('. 

737. Add, Annoftthtoi : Apld. Dudley A: l)is(iH*t 
Henetit Ihiiidiiig Sociel > e. Dordoii, 11929| 
2 K. D. lor). 

739. Add. Annotation: Retd, lie Wail, |19271 i 
Ch. 999. 

772a. .] -Kind r. Ihi«>, No. 771, prW. 

846. ^idd. Anuntalion : -Refd. 'fho VV. H. Handall. 
11928] P. 41. 

846. Add, Annotation : Refd. 'foihay Hotel v 
•Jenkins, (1927] 2 Ch. 22:). 


Part VII. — Equity of Redemption. 

910. Add, Annolaiion Mentd. Richards v, l^ryse, j 971a. Clause giving mortgagee Interest in property 
1 1927] 2 K. B. 79. j on redemption.! Provisions in a mtge. de<*d 


PART VI. SECrr. 3, SOB-SECT. 7. 

666 iv. - .3 A nilcur. 

iu potweselon is entitled to cut tiiuU-r 
on the land & to give third persojis 
a lioonoo to do bo, unici's It in ahoHii 
that the socurlty is thereby impaired. 
The onvs 1b on tho party «(‘fkniic to 
establish Impairment to plead He oftor 
T»roof of it. — K kid r. O a uiuai i ii, 1 1927 j 
2 D. L. It. 857 ; [1927] 1 W, W 11. 
780 ; 38 B. C. 11- 287 ; varytnif, 1 19201 
4 d! L: K. 8H : 119263 3 W. W. K. 
500 ; 38 B. C. 11. 36. —CAN. 

PART VI. SECT. 4, SUB-SECT. 2.— D. 

g i. PosUion of wiortooffW.}-- 

■Wnere a rntgeo. lea‘io8 the land to the 
intaor.. the latter doas not take the 
lease in Ids character as mtgor., bat 
In his individual capacity only, & as 
traoh bo stands in the same position 
as a stranger to the mtife.-MAiWKV- 
Harbih Co. r. Mantjsy, (1927) I 
D. L^. 404 ; 11927] IW. W. H. 35 ; 
21 S^k. L. H. 2.)6. — CAN. 


■k. Jtffttt »f Liinillord d* Taund .Act. 
It. a. (K, 1911 (r. Iftf,), H. 3.J KbnnkoV 
r. AlHUOlIl.TUUAl. DKVM.or\l|r,Nr 
UOAIIP. (19261 1 I». L. K. 717; 59 
O. Ji. it. 374. - CAN . 


•1. Efffcl of Land Ttllen Ait.e.Wl.} - 
MAITHKWHOV ItnOTlIBRH & Matiieu 
(ioon,(i927I3D.L. U. 422 : (1927 J 1 W. 
W. it. 728 ; 21 Hask. L. K. 103.— CAN. 


PART VI. SECT. 7. 

o i. - ~ - Mortguifi oorrdtu’ 

linjhi of poasfsOTori in tnartgug c.] 
Eject Jiu*nt cannot be suNtuiixsJ by u 
inigor. atfulnst a btrangi^r wbeie tin* 
iiitge. Is ovoidue Ac unsatirtfied, A the 
foe 8: right of ik»hsohh1oii b«*liig in tlie 
mtgee. DoK d. MrJtKBMis v. I.l .vi)\ 
(1S14>, I U. C, H. 186. CAN. 


t into court of arnttuvi due 

. ^ -‘Appliratum Jor t/rdrr 

under Morigaoes Jet, H. S. O., 1911 
(r. 112> —Aforfe of ajtTdlcalifm.] fa 

Ai'CLK-mN & ItoHH, (1927) I li. L. Jt. 
IVPt ; 61 O. L. ll. 338.— CAN. 


PART VI. SECT. 4, SUB-SECT. 3, —A. 

h. Revad,. [1924] 1 W. W. R. 1233 ; 
18 Bask. L. H. 269. 


PART VII. SECT. 3, SUB-SECT. 8. 
•o. Under decree for eaU WfuU ts 
tncidciit to land — Manure in fnnpo on 
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Muiiui'i* in heapn on land, noi 
the jinidiice tlieieof, dm h not jmsb to 
the PUK liMWei* of the eoultt of ledenip 
tion under u d'*u’ee of Riili, uh an in 
eidenl to IIk* land . A if lie UseH It, it 
in a fcmveislon, for which tlie mtgor. 
ninv lecover In t lover without a 
flemand Thomson ». (is.»2), 

2 AU. 369. CAN. 

PART VII. SECT. 4, SUB-SECT. 2. A. 

968 Iv. - .J 

Tooiii-.v r. (it'Niiii.'U (1927), 2H 
S. It. X. S. VV. 229 , 4.* N, b. W . VV . N. 
1 1. AUS. 

PART Vlf. SECT. 4, SUB-SECT. 2. F. 

q i. Uinnurntd 

16 rniuneijf lease h ex«'ent<*d by tin 
iiitger. in ruvoiii of the nitgee. oixbHt 
iineiit 1^0 tlie mtge. eeriHtitute a < log 
on file eifuit V of tedenipt i(»n A are null 
\ \ebl. lMf{rtl(\K^M V KHHWANTMHIiri' 
f>. liWMinxt (1928), 1. L. it. .*.t Horn. 
.;6ii. INO. 

sp. (Jovfnant irudifui right of prt 
in Jurour oj mortgagef 
lAindid to life of partu.n.\ covenant 
In a uitge. deed creating a rlglit ei 
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conferring on the migee. upon redemption 1085. Add, Annotaiion : — Retd. Smith v. Wood 
an interest in the moi-tga^ed premises are a (1928), 139 L. T. 260. 

clog or fetter on the equity of redemption, 1091a. Claim for repayment of excess received 

& being so arc* void not only against the by mortgagee over amount due under mort- 

ratgor., but also against the purchaser of his geST^*] — Where shares in a co. were mortgaged 

interest, since tliey are inconsistent with the to secure a loan with interest. & the value of 


very nature & essence of a mtge. — Mehbban 
Khan v, Makhna (1930), 67 L. li. Ind. App. 
168, r, C. 

984. Add. Annotaiion : — Gonsd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

1024. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1025. Add. Annotation : — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

1049. For the existing catchwords read “ 


the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment of the excess of the amount 
of dividends received by the mtgee. over 
& above the amount due under the mtge. ; — 
Held : an order for payment of the excess 
claimed against the mtgee. could, by R. S. C.', 
Ord. 55, r. 5 a, be obtained upon orginating 
summons. — Weld v. [1929] 1 Ch. 33 ; 

97 I.. .1. Ch. 399 ; 139 L. T. 596 ; 44 T. L. R. 
739 ; 72 Sol. Jo. 569, C. A. 


Part VIII. — Assignment and Devolution of Mortgage. 


1177. Add. Annotaiion : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1279. Add. Annoiatioo : — Mentd. Robertson u. 
Adams (1930), 69 J.. Jo. 301. 

1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises — Effect of — Right of 
purchaser to hold mortgage as first charge on 
estate.] — Simpson v. O’Sullivan (1840), 7 
Cl. & mn. 560 ; West, 332 ; 7 E. R. 1179. 

1305. Add. Annotation : — Mentd. He Hilva, Silva 
V. Silva, [1929] 2 Ch. 198. 

1324a. .] — The legal estate in proi)erty 

vested in a testator by way of mtge. does 
not pass under the description of “ securities 
for money,” or ” money invested on any 


security .” — He Oobfbi't’b Trust, Ex p. 
Price (1850), 19 L. .T. Ch. 173 ; 14 Jur. 53. 

1326a. .J — Testator, who was a mtgee., 

devi.sing all the rest & residue of his freehold, 
leasehold, & copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. & debts to a legatee, 
subject to the payment of Ids debts, etc., & 
also appointing the legatee exor. of his will : — 
Held : not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee.— Silvester v. Jarman (1822), 10 
Price, 78 ; 147 E. R. 248, Ex. Ch. 

Annotations .’—Refd. GalUcrs v. Mosh (1829), 9 B. & C. 267 : 
Doe d. Guest r. Bonnott (1851), 6 Kxch. 892 ; He Field’s 
Mortgage (1851), 15 Jur. 1001. 


pre-emption in favoiu* of the ml gee., 
the operation of which is not meant 
to extend bevond tlm lifetime of the 
parties. Is neither a clog on the p<iultjr 
of rodornptiou nor obnoxious to the 
rule against porijotultios. — Matuka 
SUltBA It AO V. SnUfiNDUANATH SATIU 
(1928), I. L. It. 8 Put. 24 8.- -IND. 

PART VII. SECT. 6. 

1013 I. Amount appearing in receipt 
clause — How far conclusive. \ — A bill 
allogod that a intgo. was executed by 
W. to deft, in oonsiderallon of $150 ; 
that deft, odvanot^d only $150 thereon, 
& W. being entitled to receive the 
balanoo asbignod such right & con- 
veyed his equity of redemption to 
pltf. ; that deft, refused to pay the 
balanoo claimed to hold the mtge. 
as soourlty for $450. The prayer avuh 
for spooino performanoo or, in the 
alternative, a declaration of the above 
foots, & for general TOliof : — Held : 
upon the facts alleged in the bill, 
namely, that the mtge. was being hchl 
for more than had been advanced 
thereon, &, therefore, to that extent 
had formed a cloud on the title, pltf. 
would be entitled to a declaration to 
that effect, & appropriate relief. - 
Calvkbt V. Burnham (1881), 0 A. H. 
620.— CAN. 

a i. .1 — Frkdeuikhkn 

V. Wkstkrn Can. Inv. Co. (Saak.), 
110271 1 D. L. R. 804.— CAN. 


[ PART VII. SECT. 6, SUB-SECT. 1. 

sq. Statute for Sale of Equities of 
Itedempiion — When apph evdde. ] — jB'itz- 
QiBBON V. Duggan (1865), 11 Gr. 188. 

— CAN. 

PART VII. SECT. 6. SUB-SECT. 2. 

o 1. Assignee not barred by 

UverUy years' possession of assignor 
claiming under mortgagor.} — Goluinh 
V. Kkid (1866), 6 N. S. K. (2 Old.) 252. 

—CAN. 

PART VII. SECT. 8, SUB-SECT. 4.— B. 

■r. liy motion for judgment — Pro- 
ceedings by action TAmitation of costs 
recoverahle.] — Malkowich a. Gbnik, 
[1928] 3 W. W. 11. 65.— CAN. 

PART VIII. SECT. 1, SUB-SECT. 1. 

b 1. - - Mintgagi pmd of! bymort- 
/WAw J — Heet. 99 of Jjund Titlob Aet. 
nhieh proAidob that a mtgee. on 
receiving pa>ment of a mtge. \>hle)j 
the lulgor. ib entitled to pay off ib 
bound to transfer the mtge. to a third 
laj’t y If t lio intgoi . m> directs, docs not 
MiNo the otleet of Loutimuug the life 
of a intgi'. bo truubfciTcd if it has bw'u 
)aid otT in full by the mtgor. hlnibclf. 
n such a earse there is nottdug to 
ubsign or transfer. — D kakvjnu ^ Dr- 
MCNISH a. UONNHIIKII (Alta.), 11929) 
1 D. L. 1{. JOOl . 3 \V. W. B. 355.— 
CAN. 

sa. Kxecutor— Necessity for proof of 


probate .} — An assignment of a mtge. 
))y an exor. is not admissiblo in evi- 
dence without proof of the probate. — 
Dok V. Hanson (1857), 8 N. B. R. 
(3 All.) 427.— CAN. 

PART VIII. SECT. J, SUB-SECT. 3. 

1172 vi. . I Tbe covenant 

nluoh 18 implied bv Beal 1‘ioperty Act, 
It. S. M., 1913, b. 97, on tbe part of the 
tnuisfcroe of mortgaged land with the 
transferor Is one which can bo re- 
butted by evidence of circumstances 
A\bieh make it mequltablo that it 
should be enforced. The sect., therefore, 
leaves the law for all praetleal purpobCh 
the same us it was before the section 
was euaoled.- Sononov o. Kaciim\rk, 
11929] 2 1>. L. 11. 305; 1 W. W. B. 
353 ; 38 Man. L. B. 99. CAN. 

PART VIII. SECT. 1. SUB-SECT. 4.— F. 
1. Jievad., 19 Or. 59. 

PART VIII. SECT. 1, SUB-SECT. 15. 

sb. Effect of transfer on lease by 
mortgagee in possession .] — Scrhble : an 
assignment of a mtge. is not by itself 
effective to transfer a loose given by 
the mtgee. in possession. — Konkin 
V, Canadian Bank of Commebck 
(Sask.), [1927] 3 W. W. R. 123.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 1. 

b 1. .] — Garrett r, Saunders 

(1876). 23 Or. 566.— CAN. 
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Part IX. — Rights and Liabilities of the Mortgagee 


1862. To the existing paivagraph, after the last 
words toll gates,” add as follows ; — 

» (3) he was entitled to have a receiver 
appointed. 

1362a. .] — Trespass will not. lie against the 

occupier of land at the suit of the mtgec., 
who has never been in actual possession or 
been seised of the land, & has not obtained 
a judgment in ejectment, either by default 
or by verdict ; & therefore ho cannot, in 
such case, waive the tort, ^ maintain an 
action of use & occupation. — T prntiii t». 


<’ameron’s (^)AUiKooK Stkam Ooal Co. 
(IS 50 ), 6 Exch. 032 ; 20 L. .T. Ex. 71 ; 16 
L. T. O. S. 285 ; 155 E. ll. 407 . 

Aruwttitwna .'—nenii. Noato v. Uardtnjr (18.‘>l), G Exch. 
;Uy : HUitcliford v. CiMo ( 1 H.-iS). 5 Jur. N, S. 4 1 2 ; Harrison v. 
Blackburn (1804). 10 Jur. N. S. 11 31 ; Phllllpa v. Houifray 
(1883). 21 Ch. D. 439 ; WaUIs v. Hamla. [tSOSJ 2 Ch. 76. 

1370 . \ fid. Ail nutation : Mentd. (iongh's Oarages, 
htil. V. Pugsley. 110.301 1 K. 13 . 615 . 

1502 . Adit. An>ndtttlon : Consd. (MayUm r. 

(Ma>ton. 1 10301 2 ('ll. 12. 

1506 . Add. Annidation : Consd. C’lajhui v. 

(’laytou, 110301 2 Cli. 12. 


1981 . ^df 7 . Atmoialion : — Mentd. (larlaiul 
Archer-Sheo ( 1030 ), 112 h. T. 11 . 3 . 

1989 . Add. Annotations : lie Murphy’.s 

Estate, Morton v. Marclianton ( 1030 ), 71 
Sol. .Jo. 321 ; Parker v. Judkin ( 1930 ), 170 
L. T. Jo. 5 U. 

2013 . Add. .\mioiaiUm : -CQnsA. ('lavtoii r. 
('Ia>ton, 1 I 030]2 ( 3 i. 12 . 


2019 a. .] Makc’jiksteii <S: (''ouxtv Bank, 

l.Ti). V. Monk ( 1029 ), 73 Sol. Jo. 105 . 

2036 . Add. \nnotation : (i< nerallf/. Held. Blaj' 

r. Pollard A Vloiris, 119301 1 K. 628 . 

2038 . Add. Annoialion : Consd. Uepubliea de 
Ouatemala r. Niinc'Z, fl 927 J 1 K. B. 069 . 

2044 . Add. Annotation: Apld. Mnivohester «!fc 
(%mnty Bank r. Monk ( 1929 ), 73 Std. Jo. 405 . 


Part XII. — Priority of Mortgagees. 

V. 


PART IX. SECT. 1, SUB-SECT. 2.— D. 

a. Varied.. [10271 2 D. L. B. 8.'>7 : 
[1927] 1 W. W. It. 780 ; 38 B. C. B, 287. 

PART IX. SECT. 1, SUB-SECT. 2.— E. 

so. Srizure d- sale of mortgaoid goods. J 
— A mtffce. may maintain an tiction 
against a p<‘rson seizing & rolling 
the property mlged., the right of 
j)osH(*8sion of the goodh at the time 
of Bueh sale being rightfully in the 
intgor., 8: the rever^ionury estate in 
jiltf. an mtgee.— M oLkoi) c. Munc't.n 
(1866). G C. J'. B)7. CAN. 

PART IX. SECT. 2. SUB-SECT. 1. 

8V. Whether posse. >is inn by le.we of 
morigagor — Under Uase made after . 
mortgagi.] — Jie Shantz & Hali.man. i 
[1927] 3 D. L. K. (5;>8 ; (50 (). L. K. I 
643; affd, sub nnm. Modj.un Bkait\ j 
(’o. r. SHANra, 1 1928] 2 1). L. U. 70.i; 
[1928] C. B. 213.- CAN. 

PART IX. SECT. 2, SUB-SECT. 2. —A. ' 

oi. Against lejssce I tuhr Land I 

Acts .] — r. Man.v, Lj //. ' 
Manx (1928). 22 (i- J. 1’. B. 66. AUS. 

PART IX. SECT. 7, SUB-SECT. 1.— A. I 

sw. Validity of lease -- Von-rampluinee ' 
with iMTid Titles Act, ft. S., 1M20 
(c. 67). s. 108),]~MAi«‘^Ky-HAmiis iUi. < 
V. Manley, [1927] 1 U. L, K. 4«4 ; 
[1927] 1 W. W. K. 35 ; 21 .-^ask. L. B. 
256.— CAN. , 

PART IX. SECT. 14. i 

sq. liight to uuitninUy- - Mortgage t 
of fdiures.] — Mahtkuh v. McLella-n ’ 
(1889). (1825 97). N. B. Dig. 316. - 
CAN. 

PART X. SECT. 2, SUB-SECT. 2. 1 

1603 i. One vxartgagf by sole mart- j 
gagor— Other jointly unth partner.]— 1 
J. Ac T., who were partnci-s. made a i 
mtge. to pltf. uj>un purtner&hlp land. | 
parcel B.. & J* almie, at a later date, i 
made a mtge. to pltf., upon a different 
pawjcl of land, A. J. became bkpt., &. 
deft, uaa the authori»e<l tniatce of his 
(‘State. T. afterguards c<m%'eyed his 
undivided half interest In parcel B. to 
deft, ah authorised trustee of the estai4> 
of 3.:— Held: pltf. w'as not entitled 


to eoiis<di<lat ion, A' either mtge. miglil 
be ledeeiiied without I'edcemiiig I Ite 
other. M vtkins v. Aoaahon. |J92')| 
I l>. B. B. ,572; (5.{ (). B. B. .'tr.. 
CAN. 

PART XII. SECT. 1, SUB-SECT. 3. A. 

m i. ( 'hnrge on land VVhvthi r pruordu 
ginn onr regisUnd assign nunt Dial- 
mg only trilh istate lehiih msignor 
then had.] (’\nai»ian I'oKf Iluitov 
Co. r. BtrKNErr (1907). 17 Man. Ji. It. 
5.5. CAN. 

PART XIL SECT. 1, SUB-SECT. 4.— C. 

f (p. 458) i. .] — Tiiomhon V. 

IIarkwov, [1927] 3 IJ. L. It. 526 ; 00 

0. L. B. 484.— CAN. 

f (p. I.5S) ii. .1 ('AUHoLt, r. 

Bo'U.iw (1900), 2 .N. B. Ki,. Iicp. 159 ; 
21 (\ L. r. 9(5. CAN. 

o (p 4.5S) i. B7in/ amonnls to 

ranaftiig interest.] By un ugn*ement, 
<me <J., the owner of cert u In laud, agi'eed 
to “ iilb>w ” resji. an j-qual third shan' 
of the “ net profit s ’’ wlihdi might 
mak<} on the resale of this land. The 

1. 'iml was sold at a consid<'tubJe proht. 

On till* completion of tin- pundiase, a 
mtge. was given by tlie piirehaMers to 
applt, for 43,800, which jmrporled to 
l)r* a loan by applt., but, in fiu‘t, part 
of this u mount w'as the balance of the 
pnrehase-money which amilt. was to 
liold in trust for O., subjeei to a charge 
for Tinrney advanced, llesp. entered 
a caveat against dealings with the 
lotto:.: : applt. had. at rnosr, 

tt elaim against U. wider his contraet 
to an account, Ac for payment of any 
moii(*ys found due thereon, Ac, uccrrrd' 
mgly, had no oaveating interest. 
SllK,I'HEHI> c. Houhton, [1927] S. A, 
S. 11. 144.— AUS, 

IX. Effect of omission frmn memorial 
of aiJdition of witness.] - Held: iimie.r 
9 Viet. c. 34, registry In accordance 
with the Act was Imperative ; He a deed 
registered Ufiou a memorial in which 
the addition of the wltnesa to the deed 
was omitted was, therefore, fraudu- 
lent &i void as against a HubsfMjuent 
mtgee. -Hubbon V. Wapukli. (186.5), 
24 U. C. K. 574. -CAN. 

sy. Postponernent of rnortgage -Power 
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of registrar to register,] -lie Winuovkk 
A c (litKAT West Life Assitkanc^k Co. 
(Alta,), [1927] 3 D. L. U. 829 ; [1927] 
2. W. W. B. 4I4.~ CAN. 

Bz. Ji/ght to n gist rat ion Jtnpl irate 
rertijieate in hands of mortgagor.] 
tie Tom ('ahic J.I. Tiiuemiuno 
Micmink Co. (1910), M W. B. U. 791 ; 
3 Sasl.. Ii. B. 270. CAN. 


PART XII. SECT. 13, SUB-SECT. 1.— 
A. (a). 

1096 iil. - • .1 -KlHK 

IlAUVEV (1913), 2f5 W. h. It. 747 ; 
.5 W. W. B. 980 : 15 1). L. 11. 488 ; 18 
B. C. B. 045. CAN. 

1906 iv. .] (Jou'lT’l’H 

t». Hinouvvuoi) (Alta.), [1927] 3 IJ. L. B. 
7.— CAN. 


PART XII. SECT. 13. SUB-SECT. 3.— 
B. (b). 

2170 i. Mortgager parting wUh deeds 
to mortgagor Eailurr to return lAtehea 
of vv)rlgagee.\ Cl., a eustomer, de- 
jinslted the title deeds of imiuovublo 
itroperly with rleft. bank to secure an 
overdraft, .Subsofim iitly <1. obtained 
possession of tb<i title deeds on a nils- 
wpri'sentatlon to deft, bank that lie 
wanBsl them for Inspeetioii liy an 
Intending imrehaser. At d<‘poHlted the 
deiMls with pltf. bank to seeure a loan . 

Hi Id : by the eonduet of (left, bank 
pltf. bank nod priority of eharge over 
lh«‘ mortgaged jiroiMirty. LuiviiH 
Bank o. (Hjzimu At (Jo. (1029), I. L. B. 
.56 dale. 868.- IND. 

PART XII. SECT. 13. SUB-SECT. 4. 

■a. Priority of rAortgage over lien of 
lende,r - Of advance in redurtion of 
mortgage.] -Held : the lender could not 
claim pilorlty for his advance. 
iMEKiUAL Loan At Invkhtment Co. v. 
0'St;i.UVAN(l«79). 8 P. It. 102.— CAN. 

Qf advance tn ^taifmerU of 

jrurchaae money.] — Held : the lender 
could not claim priority in respect of 
Ills lieu for unpaid purchase money. — 
Wathon V. iJowsKit (1881), 28 Or. 478. 
— UAN. 

■o. Prior mortgagee purchasing riglUa 
of puisne mortgagee.] -Fatbh Axj v. 
OKHNA (1927), 1. C. B. 9 Lab. 88.— 



Cases S258— 3681. English am® Empire Digest Sotplement. 


Part XIII. — Remedies of Mortgagee. 


2258. Add, Annotation : — Consd. Wold v. Petre 
(1928), 97 L. J. Oh. 399. 

2299a. Personal representative of transferee of 
mortgagee.] — Sat^oway v, Strawbiiidgb 
(1856), 7 I)e O. M. & 0. 694 ; 26 L. J. Oh. 
121 ; 1 Jur. N. S. 1194*, 4 W. R. 84; 44 
15. K. 232, L. JJ. 


JuTiotafions : — Consd. Ashton v. Wood (1857), 30 Ij. T. O. S. 
8.5. Reid. Re Rnmnoy & Smith, [1897] 2 Ch. 361. 


2312a. .] — Property comprised in a mtge. was 

sold by the mtgee. by public auction, & at 
the sale the mtgee. *s solr. became the pur- 
chaser : — Held : the purchase by the solr. 
was invalid, must be set aside. — IjAWrance 
V. Galsworthy (1867), 30 L. T. O. S. 112 ; 
3 Jur. N. S. 1049. 


Annotation .•—■Reid. Nutt v. Itoston (1899), 80 L. T. 353. 


2356. Add. Annotaiion : — Generally, Mentd. Vemer- 
Jeffroys v. Pinto, [1929] 1 Oh. 401. 

2504. Add. Annotation: — Refd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 

2535. Add. Annotation;— Refd. Be Wait, [1927] 1 
Ch. 606. 

2678b. .] — Masters v. Crouch (1927), 63 

L. Jo. 667, 

2605. Add. Annotaiion: — As io (1) Apld. Man- 
chester & County Bank v. Monk 0929), 73 
Sol. .To. 466. 

2631. Add. Annotations : — Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246 ; 
Liggett (Liverpool) v. Barclays Bank (1927), 
137 L. T. 443. 


PART XIII. SECT. 1, SUB-SECT. 1. 

2190 i. A]}plication of mle — Fore^ 
ctomre—Procefdinos on hond.\ — lie 
Chanolkii's Estate (1883), 17 N. S. H. 
(5 R. & G.) 78.— CAN. 

k i. Action on covfvanl -Kntry 

inio /JOHKCHKion.l ~ WKKT lilKK 

Co. w. Por.LOf'K (Alta.), 
II95J9J 2 J). L. I{. 4(58; I \V. W. It. 
742. CAN. 

PART XIII. SECT. 2, SUB-SECT. 1. - 
B. (b) i. 

sd. Length of.} — f/cW ; (1) In enaotiiif? 
Property Law Aiiiondmont Act, 1927, 
the Losislatiiro must ho presumed to 
have intended the repeal of Morttrages 
Final .Extension Act, 1924;, s. 70 ; 
(2) imtll the mtgor. took some active 
step to wards availing hiinhcilf of ibe 
protection granted lilm he aoqiilrcd 
no right which survived the repeal of 
tUo protecting Act, & the mtgee. was, 
therefore, entitled to oxcroiso his 
power of gale without giving (hreo 
mouths' notice of hiH intention to do so. 

MAimKsoN V. Hall, [1929] N. Z. 
L. 11. 333. N.Z. 

PART XIII. SECT. 2, SUB-SECT. 1.— D. 

se. Sale of two proptrOea subject to 
nwrigagea — Sale by mortgagee of one 
property an defanli by purchaser — 
Hlffhts of purchaser of other property 
against /nfirtgugor d' defaulting pur- 
fAnser,] -Norris v. Meadows (1882), 
7 A. li. 237.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 3.— 
D. 

■I. Sale under Land Titles Act—' 
Jurisdiction to stay proccedijms.] — 
lie IjAnd Titles Aot, Re Fieldino & 
Noutii op Scotland Mtoe. Co., 
[19271 3 I). L. H. (590 ; [1927] 2 

W. W. li. 423 ; 22 Alta. L. 11. 575.— 
CAN. 

PART XIII. SECT. 2, SUB-SECT. 5, —A, 

k i. Order permitting purchase at price 
fixt'Al by court — With leave to recover 
dc/Lcieney ~ - WhetfuT foreclosure. ] — SE - 
ruRiTY Trust Co., Ltd. v. Sayre Sc 
GJLPOT, [19201 3 \V. W. Tt. 4(50.-- 
CAN. 

kii. — .1 - Canada Ltpk 

Insuranob Co. v. MrHAiiDV, [1922] 
3 W. W. li. 855 ; C9 H. L. R. 712.— 

CAN. 


PART XIII. SECT. 2. SUB-SECT. 6. - A. 

2331 i. PositUnn-of mortgagee —Whether 
n trustee .} — A mtgee., in exercising his 
power of gale, must oxorolso It in good 
faith. He has a right to look after 
hiumelf first, but he is not at liberty 
1<o look after his own intierestis alone. 
He imiHt not wilfully & roddessly 


deal with the properly In such a manner 
that the intorests of the mtgor. are 
sacrifleed. Therefore, ho is bound to 
take rettsonaldc precouttons in exerclH- 
Ing the power of sale to see that the 
ad vertlsomenta of the sale are ade(|uale, 
& that the property is not sold a1 such 
a manifest undorvoluo as in itself to 
indicate dlsw'gard of the mtgor. 's in- 
lAsrost.— Hartley «. Httmpurih, [1928] 
S. R. Q. 83 ; affd-. 2 A. 1.. J. 106. - 
AUS. 

PART XIII. SECT. 2, SUB-SECT. 8.— A. 

sg. Sale under second mortgage.} — 
Fleming v. MoDouoall (1880), 8 
P. R. 200.— CAN. 

8h. Right of purchaser of pari of 
mortgaged properly to marshal — Against 
purchaser of other part subjcA'i to entire 
mortgage debt.}- Kamta Singh v. 
OiiATURBHUJ Singh (1929), I. L. R. 
8 Pat. 585.— IND. 

sj. Whether fee passes.}- -Where 
intgees. In fee in poshosslou executed 
a deed purporting to “ convey, assign, 
release & quit claim ’* to the grantees, 
“ their heirs & assigns for over,” all & 
singular the mortgaged luml, hnJ)e7UiuTn 
“ as 3c for all the estate & intonwt ” 
of the guautora ” in &; to the same ” 
Held : suflicieiit io poFw the fee to the 
grantees. -BKiunT v. MpMurray 
(1882). 1 O. H. 172. CAN. 

PART XIII. SE<3T. 2, SUB-SECT. 8.— 
B. (a). 

q. Revsd., 7 A. R. 10. 


PART XIII. SECT. 2, SUB-SECT. 9. 

sk. Sale wider second mortgage — 
Purchaser's right to possession — Lease 
Jrom first nwrigagee to mortgagor .} — 
Land haring been sold under a power 
of sale in a second mtge . : — Held : the 
lutgor, was estopped from setting up 
a lease from the tlrst mtgee. as against 
a claim for possession by a transferee 
from the purchaser, even though at 
the time of seeming the lease the equity 
of i-edemption was no longer In the 
mtgor.— Sewell r. Hnattw & 11 natiw 
(Man.), [19271 3 W. W. R. 577 ; revsd. 
11928] 1 D.L. H. 570; [1928] IW.W.R. 
274 ; 37 Man. 1 . 1!. 217.— CAN. 


si. Righi of second mortgagee of part 
of morigagcA properly -jyticre other 
portio}^ already sold by mortgagor — To 
compel first mortgagee to proceed against 
that portion— dh have purchaser joined 
as party.}— TBKfim'h Sowcar v, 
Nattu Ramadohs Rkddiah (1927), 
I. L. R. 51 Mad. (548.-— IND. 


PART XIII. SECT. 2, SUB-SECT. 10.— 
D. 


sa. SvbrcmHon — Contribution.} — 
Boucher v. Smith (1862), 9 Gr. 347. — 
CAN. 


PART XIII. SECT. 3, SUB-SECT. 1.— 
E. (d). 

2665 I. Receiver appointed .] — Brant- 
ford CoRPN. V. Grand River Naviga- 
tion Co. (1800), 8 Qr. 246.— CAN, 


PART XIII. SECT. 3. SUB-SECT. 1.— 
H. (a). 

2689 i. Interlocutory application .} — 
Kastemn Trust Co. r. Nova Scotia 
Steel & Coal Co., [1927] 1 D. L. R. 
421 ; 69 N. S. R. 123.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 2. 

d i. Mortgage for purchase- 

money.} — Tullt V. Bradbury (1801), 
8 Or. 561.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 3.— A. 


2647 1. General rude— Assignee not 
liable.}— PoviKUt. Nova Scotia Trust 
Co., [1928] 4 D. L. R. 570.— CAN. 


II, .J — Tho implied cove- 

nant under Land Titles Aot, R. S. A., 
1922 (c. 133), s. 54, does not arise in 
tho cose of the transfer of only part of 
the mortgaged land. — Re Macdonald, 
[1925] 2 1). L. B. 748 ; [1925] 1 
W. W. R. 1031 ; 21 Alta. L. R. 60.- 
CAN. 


PART XIII. SECT. 5, SUB-SECT. 4. 

sm. Effect of consent to variation of 
principal sum.} — Mortleman v. Pub- 
lic 'J’KUflTEB, [1927] N. Z. L. R. 042. — 

N.Z. 

sn. Mortgage for purchase-money — 
Vendor accepting from purchaser 
transfer of other land subject to incum- 
brances — Right of vendor to add amount 
of incumbrances to claim under mort- 
gage.} — MauTjBon V. Moore (1860), 8 
Gr; 448.— CAN. 

so. Mortgage to managing director of 
company assigned to company — Right 
of mortgagor to set off against amount 
due — claim against managing director 
for serrices rendered ,] — Nortiiabd (fc 
Lowe Co. v. Duhno, [1927] 2 I). L. R. 
892 ; 69 N. S. R. 310.— CAN. 


PART XIII. SECT. 5, SUB-SECT. 5.— 
B. (a). 

2664 V. -.1— McCuaig v. Barber 

(1898), 29 S. C. R. 126.— CAN. 

2664 vi. .] — ^Where alter a final 

order of foreclosure tho mtgee. sues the 
m^or. on his covenant, the mtgee. 
must be in the position, if redempuon 
is sought, to restore the mortgaged 
propraty intact. — Colonial Invest- 
ment Sc Loan Co. v. Martin (Man.), 
[19271 3 D. L. R. 360; [19271 2 

W. W. R. 94 : affd. 11998) 3 D. L. R. 
784 ; [1928] S. C. R. 440— CAN. 

2664 vii. .] — Pltf., mtgeo., being 

the trmitrforec of the title under a tax- 
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2088. AM, Ann4)ialu>7i ^ReM. Humpliepy v. Wil- 
son (1929), 141 L. T. 409. ^ ^ 

2757. After this case add “ See^ also, Limttation 
OP Actions, No. 1369a, owic.” 

2796. AM. Annotation :~-Mentd, Wisra: v. A.-G. 

of Irish lYee State (1927), 90 L. J. P. C. «8. 
2874. AM. Annoiaiion Mentd. AV Mills, Mills 

V. Ijawi'ence, 11930] 1 Oh. 0.51. 

2876. AeAf. Annotation .‘--Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 899. 

2890. AM. Annotation Refd. Purnell v. Roche. 
[1927] 2 Ch. 142. 

2897^ ^ .] — As a general rule, all persons 

beneficially Interested in an equity of 
redemption ought to be made parties to a 
foreclosure suit. — C ropper v. Melijshsii 
( 1865), 3 Bq. Rep. 492 ; 24 L. J. Ch. 430 ; 
24 L. T. O. S. 267 ; 1 Jur. N. S. 299 ; 3 

W. R. 202. 

Annotation : — ^N.P. Wilkins v. Reeves 3 Eq. Rep. 404. 


2897b. .] — A suit was instituted by a 

mtgee. against the trustee for sale of the 
properly & exor, of the inlgor. for a fore- 
chxsui'e Held : the persona beneficially 
ini crested in the equity of redemption were 
not necessary parties to the suit.- -Wit.kins 
r. Reeves (1856), 3 Eq. Rep. 494 ; 24 I.. T. 

O. S. 337 ; 3 W. R. 306. 

2928a. — - .] — A surviving trustee & extrix., 

who was also tenant for life of mortgaged 
property, was uuule sole deft, to a bill for fore- 
closure or sale Held : the parties interested 
in remainder were sufficient ly represented. — 
MARitio'tT V. Kiukitam (1862), 3 GitT. 636; 
31 L. .T. Ch. 312 ; 0 h. T. 17 ; 8 Jur. N. S. 
370 ; 10 W. K. 340 ; tl6 B. R. 621. 

2991. Add. Annoiaiion : Refd. Friem Ihumol 

P. C. r. Adams, 11927J 2 Ch. 25, 

3116. \dd. Aiundaiont : Mentd. (Garland v. 
\rchor-Hhe(‘ (UKlU), 112 1.. 'V. 113. 


HiUe, mis held Mttiilod to recover in 
un art] on upon the oov**nant In fte 
uitge. deed, uotwith'^lJindinj? ho had 

1 »ut it out ot hi-^ power to transf«>r the 
and to dcftB. in ease they paid tho 
mtgo. moneys.- SruvAie. v. .siikar, 
iJ»29] 2 J). L. R. (533; G3 U. T., it. 
3H1; revgg.. [lii2Sl 1 U. L. R. 

(). L. R. J90. CAN. 


PART XIII. SECT. 6, SUB-SECT. 6. — C. 

t i - - night of morigagnr to npay 
tleU <t* redeem.] —Even after foi-e- 
clofuiro under Laud TUIch Act, the 
lutgoe. may sue upon the covenant for 
th(‘ payment of tho ml go. moneys, 
though, If he does, tho mtgor., on pay- 
ment of the debt is entith'd to i-udoem 
his projierty. • Douglas u. Thk 
Mutual Life AssirRANCE Co., [1918] 3 
W. W. II. ,'529 ; sub notn. Mtu'irAL Life 
V. Douglas, 44 D. L. II. 1 L'i.— CAN. 


PART XIII. SECT, 5. SUB-SECT. 6.— E 

mi. - — — 7'o purchaser from mort- 
gagor.] —In an action by a mtgee. 
against a mtgor. on his covenant to 
nay, the mlwjr. pleaded that he hod 
been released by an extension of time 
given without his consent to a pui- 
ohasor of the land from him : -Held : 
Judgment must be given for pltf. — 
AliLOWAY & C'lIAWVION, LTP. V. 
Stkpiienson, [1927] 3 D. L. IL 22(1 . 
11927] 2 W. W. R. 337 ; 3fi Man. L. R. 
0,36.- CAN. 


sp. Mortgage amiaining receipt clause 
Inti no covenant for , repayment.] - A 
mtge., which contains an acknowledg- 
ment of receipt of tho money, Imt no 
covenant for repayment, do<*B not of 
Itself afford conoluslve evidence of a 
debt, 80 that the mtgee., or his assigns, 
can maintain an action for its recovery. 
— Losvos Loan Co. t\ Hmyth (1882), 
32 C. P. 530.— CAN. 


I 


fMi. Variation of mortgage Uy < 
assignee of mortgagor- -Mortgagor con- 
senting provided UabUity not inert ased.] 
— Public Tuustek r. Morilemav, . 
[1928] N. Z, L. 11. 3.37.--N.Z. 


PART XIII. SECT. 6. 

2887 i. Varied, BU U. C. 11. 280. 

PART XIII. SECT. 7. SUB-SECT. 2.— 

A. <o). 

sr. IJtUy of mortgagor -To see to 
parcelling out of land directed to be sold. ] 
—Beaty v. RAPENHumsT (1871), 3 
Oh. Oh. 344.— CAN. 

St. Postponement of saU--Fresh ad- 
vertisement imjwwssari^— iVofr ^ poM- 
ponement at foot of old adv^isemeni 
mmdent. ] ' -Thompson v. Millikbn 
(1868), 15 Or. 197.— CAN. 

su. Conveyance -Partite - Wife join- 
ing in execution of ineumlsrance.y 


IMoork r. .Shinnkrh (18 >S), t C’h. (’Ii. | 
59.— CAN. 

! 

PART XIIl. SECT. 7. SUB-SECT. 2.- - 

B. (a). 

sv. Mori go yet ext tutor dt son tori 
KufficietH a’.'uts of dtct ant d morigagor 
Ao right to fortihiu.] Kknnn r. 
Kenny (182.5-1897), N. li. Dig. 311.-- 


PART XIIl. SECT. 7. SUB-SECT. 2. 

E. I 

2869 i. Morlgogtts fni tb yttsd j 

Deposit of dtbt ntuus.] in lientuies 
Moeuri'd 1>^ a trust deed wew» isMuul h\ ' 
(i(‘ft. oo. under tin airtiiigoiuint with 
ultf. ihnl the protveds expoctetl ther«‘- 
frnm shouNl lie used In pin lug oil (he 
delit owing from tho oo. to him A in 
eonfinuing tleft.'^ huhlnosK, 'I ho trust 
<loed iirovidod that the tleheutnreh, 
jifforexeeiil ion thereof l»\ fhi* dlret'tors, 
hliould l*<‘ delliertid to the tiUhtM' A’ 
((ititled to hj iiiui fioiii tnii(> to tilin' 
us K'uuirMl hv rt'solutiou of tlie 
liiivetois. A' should he letunn'd to 
tlieiii or <l*‘lheied to theli oidet. It 
heltig found tiilpOHSlhlo to sell aiiv of 
the (ieh< ntuu'h, deft.'s man.igltig 
direetor, at the requeHl of pltf.. In 
rttnnted the liUHlet* to dt'posH I In 
tielientmes with pltf. ai iollaiei.il 
sei'tmty foi said lnilohle«lni"i« A. to 
seeuit) further mivaneeH. Tiieieaftei 
aihaueeH were lutido hv pltf. A tin . 
hitsmcKs continued foi 11 year . Htltl : | 
pltf mis eiitltled loeufoTi e Ids Heruritj 
h\ ro<|Uiriiig the trustis* to eidoree tho , 
tiust deed in IJio imuai inaniier. 
VNur.KHON r. Mi’Nmu Li muku A 1 
."‘HiNGi.K t'o.. ryii»., IJ9291 2 It. L. I;. I 
2(t9 : I VV. J{. IHO , 10 J{. (’. IL 
♦(;«. CAN. 


PART XIIl. SECT. 7, SUB-SECT. 6. 

B. (a). 

sa. Questions of vnrtti law d fart 
incolctd Ihtfudunt though not tttiptar- 
mg JJhng not in disputing amount 
tioimtti.] IlAI’KLNMN r. TClPiUlFF, 
I102S] t It. L. R. 310; 02 O. 1,. 11. 
029. CAN. 

PART XIIl. SECT. 7, SUB-SECT. 6. - 
B. (c). 

m i. Poiiir of niodir to cotu- 

))Uit ) ’I’ol.ON M> (ilMIMI. 'I'm S'l’ 
( ui'l'N. )' 'I I i:jos. 1 192')| I l> I,. I!. 
I0( 2 . 1 N\ . W . I! 91 . , 2 1 >. li, i!. 
1.2 .. CAN. 


PART XIII. SECT. 7, SUB-SECT. 6. - 

C. (b) I. 

sc. huiiision of injiinetion against 
wttsft by mortgagor in pusstSMion | 
('AWTunv r. M( Uuinit, (JH.59), (}. L. ,1. 
O. S. 142 CAN. 


PART Xm. SECT. 7, SUB-SECT. 8 .-' 
D. (b) i. 

sd. of nnutgiigor's intcrtst j\ot 

fond its If I MlUtliiAOi t’lUll'N. OK 
so\ \ i\ Ai.l.t s (tan.), 1 1 029 i 

M». L. it. .>20. CAN. 


sf. l*roiisioti that sate bt siihitct to 
rrserre bid] In H«mk/il< liewan an 
order tor Hale In a inlgi'. net ion should 
not provide that tho hhIo Ite suhjoet 
to a roserve liid. Lh. 'I'oiioN'io a. 
Maiiiichon A' Mof’AHhiix. [1028] 2 
I). L. It. 901 ; [1028] I W. VV. U. 810 ; 
22 Muhk. L. R. t(;7. CAN. 


PART XIIL SECT. 7, SUB-SECT. 8. - 
D. (b) il. 

q i. - 'J’o postpone salt.] -Mun- 
DUCK V. Lawson (1871), 9 N. H. Il, 
454. GAN. 


PART XIIl. SECT. 7, SUB-SECT. 4.— 

D. (b>. 

sw. Widow of intestate mortgagor 
Application for widou> to represent 
taate.]—Hcld : an appli<'at.ion under 
K. B. Rule 20.5 should Ihj refused, 
since BniTogate Ofcs. Act made ample 
Iirovislou for tho requirement* of tho 
mtgoo. —lie Great Weht Lifi: Ah‘ lut- 
AVCK Co., He Chrihtik Eptatb (Man.), 
(1927J 3 W. W, R. 302. CAN. 

PART XIII. SECT. 7, SUB-SECT. 4. 

E. 

m L IhuUt after ctunmtntt mtnt 

of /irtMWl. J NF.TfIEia..\.M»s 1 NMj4T* 
MKNT Co. V. TRUKTM At <;tl AKANTl 1 (’O.. 
J 19201 1 1). L. JL 403 ; J W. W. II. 02 , 
23 Alta. L. It. 831. -CAN. 

PART XIIl. SECT. 7. SUB-SECT. 4.- H. 

2946 Iv. - - - KATtLBAeii v. 

Tayw>B (1880), H. E. D. 400 CAN. 
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PART XIII. SECT. 7, SUB-SECT. 8.— 
E. (a). 

8180 i. On default of dt fence.] — 

Anglican Hynop v. Ruhhkll A: Mav 
, (1027), 38 11. C. R. 400. -CAN. 

! PART XIIl. SECT. 7, SUB-SECT. 6. - 
' E. (Cl 1. 

' g i. - .1 W., having u 

I < iiarge ” on lundH duly ro^‘<inlo<| in 
tho land titloH office, Mllogiiig (hut the 
<'barge was In arrear, hcKun forarloHun 
prooeedlrigu In tho hiipu mo (’fc. of 
fintario, whloh resulted in a dooree 
, tfz tlnal order f«*r foroelosui'e : -JleUl : 
the muHli r sboulii ri-eord W. us owner 
of the land if he found that all 
iHThotiH having clairuH HUbHoquent to 
the chfijge wiTC foM'A'loMoil by the 
di'oi'oe A' order. It 1h not the duty 
I of tin rnasfiir of titles to review tho 
proeeedings Iti ttieet. : ho must rive 
1 tin orderH <>f the et. then full effect 
i wiLinmt going iieiiind them in any way. 



Cases 3378—3646. English and Emwee Digest Supplebient. 


3378. Add. CitcUiom : — sid) nom. Re Oiayton & 
Bakclay’s Contract, [1896J 2 Ch. 212 ; 64 
L. J . Ch. 616 ; auh t\om. C 1 .AYTON v. Bahcij^y, 
72 L. T. 764 ; 69 ,7. P. 489 ; 43 W. R. 649 ; 
7 7 T. 7.. B. 476 ; 39Bol. Jo. 603 ; 13 H. 556. 


Add. Annotations : — Held. London & County 
Contract v, Tallack (1908), 61 W. R. 408 ; 
Official Receiver v. Cool&e, [1906] 2 Ch. 661 ; 
lie Kent County Gas Tight k Colce Co., [7 909] 
2 Ch. 196. 


Part XIV.— Discharge of Mortgages. 


3423. idd. Annotation .-“-Refd. Re Fenton, fi'.r p. 
7^>nton 1V\tilc* Afibocn. (19.30), 99 Ij. ,T. Ch. 
.358. 

3427. Add. Annotation : — Refd. Bonham v. May- 
coclc (1928), 138 L. T. 736. 

3433. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 7 38 L. T. 736. 

3434. Add. Annotation : — Apld. Bonham v. May- 
cock (1928), 738 L. T. 736. 

3436a. — .1^ — In the absence of 

express aulhoiity or holding out, the mere 
r(‘ceiving of interest on a mtge. by the 
ml gee. ’s solr. does not imply authority to 
loceive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
mtgee. — B onham v. Maycock (7928), 138 
L. T. 730 ; 44 T. L. R. 387 ; 72 Sol. Jo. 264. 


3451. Add. Annotation : — Reid. Re Simms, [1930] 
2 Ch. 22. 

3453a. ,] — Richards v. Syms (1740), 

Barn. Ch. 90 ; 2 Eq. Cas. Abr. 617 ; 27 E. R. 
567, L. C. 

Annoiations Conwdi. Hassell v. Tynte (I75G), Amb. 318; 

Cioss V. SpiigK (1819), 6 Hare, .052. Refd. Duffield v. 

Elwes (1827), 1 BU. N. S. 497. 

3495a. Jurisdiction to stay — Terms.] — In an 

ejectment on a forfeiture in not paying mtge. 
money, deft, is entitled to have proceedings 
stayed under Moitgage Act, 1733 (c. 20), 
upon payment of the principal & interest due 
on the mtge. deed, witli’the costs incurred, 
without paying any bygone interest not 
included m the mtge. or the exi^ense of 
preparing llie mtge. deed or any assignment 
of it. — I>oK d. Bj.ag(i V. Steel (7832), 1 
Dowl. 369. 


Part XV. -Avoidance of Mortgages. 

3646. Add. Annotation : Refd. Blay v. Pollard A Miuris, [1930] 1 K. B. 628. 


Ho is eiilltled ( o ask for proof tbut there 
lias boon no ap[»eal or appHcaiioa 1o 
open 11»o forecloHuie ; but not for iirnof 
that tli<* prooeedlnKS leadlner up to tlu* 
docieo bi. final ordc'r were lemilai k; 
Biifflelent.'- Hi WrsT, (1928] I D, L. K. 
937 ; 01 O. L. R. .510.- CAN. 


PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (b). 

3389 i. ('reddor^ of U'iiafnrA H< 
IIOLLANII, Hr 11. HoU.anj) (192^), 28 
•S. B. N, H, W. 309 ; 15 N. S. W. W. N. 
S8 AUS. 


- NomintP ahiyeondinff — Mortgagor 
Hahle.h ('"oiisrNr t», Pauu (1925), 3.5 
B. C. 11. 417.- CAN. 


PART XIV. SECT. 2, SUB-SECT. 1. — B. 


pi. .] — Bowku. .Toiinson. [1928] 

V. L. 11. 515 ; 49 A. L. T. 311 . AUS. 


PART XIV. SECT. 2. SUB-SECT. 2. 

Bin. JJisdiargi of mortgage on ext outwn 
rf* performance of abetment.]- Wkst 
V. Accidental. Fi«e Insurance Co. 
(Hask.), [1927] 3 1). L. R. 200.— CAN. 


PART XIV. SECT. 2, SUB-SECT, 1. -A. 

d (p. 003) i. .j“ Camj'Rell v. 

Baynor, [1920] 4 D. L. 11. 080 ; 69 
O. L. B. 400. -CAN. 

Bx. VagnuvU, on account ~U heffur 
mortgage disrhnrgi d. ] — lit Id ; t ho 
trariHaetlons wldeh had taken jilaee 
diseharKetl the mtne. debt. — B uchanan 
V. Kerry (18.5.5), 5 Or. 332.- -UAN. 

sy. .] — Held : the clrcniu- 

stanoos were snflBciont to show Ihut the 
lullStt. was Intended to eover a lloatinK 
balance, 5c was not satlstiod. -BuhseiJj 
V. Davey (1858), 7 Gr. 13.— CAN. 

3423 i. Sid-off .] — Dick r. Schwartz 
(Man.), [1926] 3 1). L. R. 894.- CAN. 

b (p. 004) 1. — - Difii'tn The 
abhonce of th<‘ rcsideuee 5: oeeupatiou 
of the Mibseribliiff wllnest. to a oorlifl- 
cate of dlschawe of intire., on tho face 
of the eeitlfloaie, tboiifch stated in the 
aindavlt : — Held: deaily no objection, 
being cured by 36 Viet. e. 17, s. 8 (O.). 
- SmimART V. Stoddart (1870), 39 
U. C. n. 203.— CAN. 

d (p. 604) I. .] — Ewart r. 

Drydkn (1867), 13 Gr. 50. — CAN, 

Bz. Vayment to mortgagor's nominee 


PART XrV. SECT. 3, SUB SECT. 1. 

n I. .] — Pltf. was tho assigneo of 

a intgo., & dofts., the purchasers of the 
equity of redemption from B., the 
mtgoi., covenanted to assume tho 
ineumbranees on tho land, & pltf., 
m consideration of the assigniuont to 
him of that covenant of indemnity, 
released It. from oil liability upon his 
personal covenant containetl in tho 
mtge. x—IItld : tho mtge. debt was 
not wiped out hy the release, & pltf. 
was entitled to enforce tho covenant 
of indemnity. -Esbkr v. Pritoker, 
[1926] 2 D. L. B. 645 ; 58 O. L. B. 
637.— CAN. 

f i. Statutory disfharge executed by one 
of tivo executors of deceased mortgagee .] — 
field : cftectiYc, when registered, as a 
reconveyance of the laud . — He A. &.B., 
[1927] 3 D. L. B. 1070 ; 60 O. L. R. 
647.— CAN. 

sb. Highi of mortgagt e to release portion 
of mortgaged property- To purchaser 
of that portion ~ Bond tneen by purchaser 
to mortgagor for payment of proportion 
of debt.] Bank of Mon’CREal v. 
Hopkins (1864), 2 K. & A. 458.— CAN. 


PART XIV. SECT. 4. SUB-SECT. 2.— C. 

3566 iv. — .] — 'I'he principle, 
eminciafed in Smith I'hilUub, No. 
.*{,578, wluch is based on Toiiitnin v. 
Start, No. .‘1555. Is not applicable to 
India — M\ n«juj.at, Baoaria r. 
IJPENDRA MoUVN TAL ('llATHim lU 
(1929), 1. L. B. ,57 (^alc. 82. -IND. 


PART XIV. SECT. 4, SUB-SECT. 2. — E. 

ni. - -.] CiiARi r. BouiAY, [1928] 

2 1). L. R. 141.- CAN. 

3673 XV. .]~In order that 

a subsequent mtgee., who has paid oil 
a prior mtge., should have priority 
over the rest, it is suflflclent to show 
that the parties intended that tho 
mtgee. should have the first 5c only 
charge, & it is immaterial whether tboi*e 
was auj^ Intention to keep alive tho 

g nor mtge. — Pandit Dubga Misbik v. 

ATJNATH Saran (1928), I. L. R. 8 
Pat. 300.— IND 


PART XIV. SECT. 4, SUB-SECT. 2.— 
G. (b) 1. 

3606 xi. -.] —An owner of land 

who has paid off a mtge. thereon 
is deemed to have extin^shed tho 
intg<*., unless It appears from the cir- 
cunistanccs of the transaction that 
he intended to keep it ahvo for his owm 
benefit. -Hoppb v. Borowski, [1928] 
2 D. L. R. 72 ; [1928] 1 W. W. R. 545 ; 
22 Sask. L. R. 434. —CAN. 


PART XV. 

BO. Lien granted over unpatented larui 
— 'Transfer to third party — Patent issued 
to third party on payment of arrears .] — 
Nobthwebt Thresher Oo. v. Bourdin 
(1910), 1.5 W. L, H. 181.— CAN, 
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VoL XXXV.— Mortgage. Cases 9688—4808. 


Part XVI. — Accounts. 


3698. Add. Annoiatiom Refd. Royal Exchange 

Ch. 179; Smith t>. 
Wood (1928), 139 L. T. 250. 


3733. Add. AnHoiation : -Mentd. (um^iirs (Jaraj^os, 
Ltd. r. Pupsley, 119301 1 K. R. 01.5. 

3765. Add. ^\)inottdio)i : - Refd. Harratt r. Richard- 
son A: Civsswell, II030J I K. R. 080. 


Part XVII. — Interest on Mortgages. 

8960. 4^.4nno*^n.— ■^<o(l)Consd.Sowerby 1 39»0. ^«nota/ion Consd. Wold v. Petre 

V. Lmd.ay (1928), 44 T. L. R. 601. I (1028), 97 L. J. Ch. 399. 


Part XVIII. — Costs, Charges, and Expenses. 


4054. Add. Annotations : — Refd. Campbell v. 
Poliak, [1927] A. O, 732; Thomas v. .Tones, 
[1928] P. 162. 

4061a. .] — In 1897 the trustees of the will of 

J . & Mrs, J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amoimt. In 1924 & 1920 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. .1. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
B.’s solrs. carried in a bill for taxation, the 


charges being according to the scale in Sched. 
I., l*art I., of tlio Gtmoral Oj‘der under Solrs.’ 
Remuneration Act, 1881 (c. 44), for “ investi- 
gating title A: preparing completing deed 
of security.” The taxing master took the 
view that Sched. 1. did not apply, taxed the 
bill accordingly : -Held : there had been an 
‘‘ investigation of title ” within Sched. I., 
& the matter must ho r<‘feiT<‘d back to the 
taxing master. -He (Jowaiid, (hiANeic tSt Co,, 
[1928] Vh. 379 ; 97 L. Ph. 231 ; 130 L. T. 
113 ; 72 Sol. .lo. 225. 

4391. Add. Anuofation : -Refd. ( Campbell v, 
Poliak, [1927) A. (). 732. 

4392. Add. Annotation : -Refd. (’arnpbell v. 

Poliak, [1927 J A. C. 732. 

4393. Add. Annotation : Refd. Pampbell v. 

Poliak, [1927] A. C. 732. 


PART XVI. SECT. 2, SUB-SECT. 8.— B. 

3770 i. Improvemenia hy mortgagee — 
Occupation rent not increased — Unless 
improvements alloioed.] — Donovan v. 
Hanna, 11926] N. Z. L. 11. 883.— N.Z. 

PART XVI. SECT. 2, SUB-SECT. 4. —A. 

sf. Mortgagees carrying on husCness 
icith mortgagor in their employ -Pay- 
ment of vjage,s — Value of gnodnnU.]- 
VAN VoLKKNnERO 1’. WESTERN CANADA 
Banching Co. (1898), 0 U. C. K. 284.— 
CAN. 

PART XVI. SECT. 2, SUB- SECT. 4. — C. 

n I. .J— Foster v. Moiujen 

(1881), 29 G. R. 25.~CAN. 

PART XVII. SECT. 1. 

3907 i. A charge on mortgaged pro- 
pertv.\ — MANom v. DialCJhand (1926), 
I. L. R. 7 Lab. 569.— IND. 

e i. .}— A CO. apjilletl to deft. co. 

for ‘a loan of 330.000 upon luttfr. of 
real Ac it was amiritr<*d that, the 

nitgor. rtbonld pay deft. co. a bonuH of 
33,000 for the ad\rtnee : — Ilild : the 
bonus ofTendi'd atraiust Inlereat A<*f , 
B. S. (\, 1927. - Mkaohek c. London 
Loan 5: Savings Co-, 119291 4 I>. L. K. 


: 6t <). L. B. 221. CAN. 
e ii. - .1 -Where a iiitire, <|oes n(jt 

>midy with Jnter<*Ht Act. 1927, s. (5. 
the mt«ror. Is relieved from all Uabllltv | 
for Interest. Kogerh e. 1 1929] ' 

3 J). i.. B. Nl,'» ; 01 t). L. B. 309. CAN. 

K (p. 0.»7) i. 11 /oil grunUfl.] 

The <'f. eiiiiiiot rediue tla* rate of 
inteiswl. or interfere with the htipulu 
tion for eoiupouiid iiitu'esi iiienOy on 
the ground that the inten^sl Htipulateit 
Is emjsltlered to be <‘\eenHive or that 
tlie interest has ainouiited to a huxe 
sum owmtf t«> deft, imt pa\tnK It at 
the Htlpulatod periodr* of tho rehts 
HifissMl upon in the bond. Bam 
Krishna Kit.ahi r, llERAMnA 
Chandra Baa’ (192!B, 1. L. B. 50 Calc. 
900. IND. 

PART XVII. SECT. 4, SUB-SECT. 2. 

3964 X. - -.J lie Bfuiwn. (19281 

1 I). L. U. 112.5; 01 O. L. U. 002. 
CAN. 

PART XVII. SECT. 16. 

sm. Effect of consent to varUuwn of 
rate of interest .] — Moicti^eman v. J^ub* 
Tjc Trustee, [19271 N. Z. L. It. 042. - 

N.Z. 


PART XVIII. SECT. 3. SUB-SECT. 2. 

q 1. \<>t liniitttf to sum paid lult) 

. url.l liKMiM'N r. Mi’Ddnai.d 
thaHk ). 119291 .{ I). I,. 11. on. CAN. 

PART XVIII. SECT. 3, SUB-SECT. 4. 

O. 

so. Jiight of mortguyt t lo set off a mount 
of taxes paid ngaittsl luihUiiy for rnsts 
1‘artles entitled to costs not liable for 
tares.] Kru'REN v. Saskatcuiewan 
Moutgaije He Trust Cohrn., (19241 
2 D. L. B. 124(5 ; (19241 2 W. W. it. 
608.- CAN. 


PART XVIII. SECT. 13. 

4398 1. (hisls of appeal How home ■ 
Higld to payment forlhndlh.] A nitgror. 
He putsne mlgco. bavlnfc appealed nn- 
HiieecMHfuIly from an order Hotting aside 
the n'jflatrar’H cerlil)eat4» dlreetliuf 
a new account to be taken:- I hid: 
tho rnliree. wuh entitled to have the 
UKual rule, that the <’OHt of an unsue- 
eoHKful appeal are pajable forthwith, 
mJbered B). -(Canada I^eumanknt 
Mortgage (Jottrs.v l) vi.Gi.EfHH, (1928) 
3 1). L. Jt. .59 ; fl92H] I W. W. B. 022. 
- CAN. 
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CWea 3378—3646. Enoush and Empibe Digest Supplement. 


3378. Add. Citations : — suh nom. Re Clayton & 
Bakclay’8 Contkact, [1896J 2 Ch. 212 ; 64 
L. J. Oh. 616 ; sub nom. Clayton v. Barcijly, 
72 L. T. 764 ; 69 J. P. 489 ; 48 W. R. 649 ; 
11 T. L. E. 416 ; 39 Sol. Jo. 503 ; 13 R. 666. 


Add. Annotaiions : — Refd. London & County 
Contract v. TaJlack (1903), 61 W. R. 408 ; 
Official Receiver v. Cooke, [1906] 2 Ch. 661 ; 
He Kent County Gas Light k Coke Co., [1909] 
2 Ch. 196. 


Part XIV. — Discharge of Mortgages. 


3423. idd. Amioiaiion : — Refd. He Fenton, Ejt p. 
Fenton Textile Assocn. (19.30), 99 L. J. Ch. 
.3.68. 

3427. Add. Annotation : — Refd. Bonham v. May- 
cock (1928), 138 L. T. 730. 

3433. Add. Annotation Apld* Bonham v. May- 
cock (1928), 338 L. T. 736. 

3434. Add. Annotation ;-~Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 

3436a. .J— In the absence of 

express autliority or holding out, the mere 
receiving of interest on a mtge. by the 
intgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
mtgee. — B onham v. Maycock (1928), 138 
L. T. 736 ; 44 T. L. R. 387 ; 72 Sol. Jo. 264. 


3451. !Add. Annotation : — Refd. Re Simms, [1930] 
2 Ch. 22. 

3453a. *] — Richards v. Syms (1740), 

Barn. Ch. 90 ; 2 Eq. Oas. Abr. 617 ; 27 E. E. 
607, h. C. 

Annotations : — Consd. HabKcll v. Tynte (1750), Amb. 318; 

Cross V. Sprigpr (1849), 6 Hare, 652. Refd. Duffleld v. 

EJwes (1827), 1 BIl. N. S. 497. 

3495a. Jurisdiction to stay — ^Terms.] — In an 
ejectment on a forfeiture in not paying mtge. 
mone>, deft, is entitled to have proceedings 
stayed under Mortgage Act, 1733 (c. 20), 
upon pa 3 unent of the principal & interest due 
on the mtge. deed, with" the costs incurred, 
without yraying any bygone interest not 
included in the mtge. or the expense of 
preparing the mtge. deed or any assignment 
of it. l>oE d. Blagg V. Steel (1832), 1 
Dowl. 369. 


Part XV. Avoidance of Mortgages. 

3646. Add. Annotation : — Refd. Blay r. Pollard k> Morris, [1930| 1 K. B. 628. 


Ho Is enf Itlcd to ask for proof that there 
has been no appeal or application to 
open the forecloHine ; but not for proof 
that the prooeediuprs leading up to tbe 
decrees A, final order were regnlnr A 
snfflelcnt.- Jit WrsT, (19281 1 1). L, U. 
937 ; 01 O. h. K. 540.- CAN. 

PART XIV. SECT. 1, SUB-SECT. 2.— 
C. (b). 

3389 i. Crttiilort, of ^*ifo/or.l Jit 
Houanu, Kj p HoiJ.ANn (192S), 28 
S. H. N. H. W. 309 ; 16 N. H. W, W. N. 
88 AUS. 


Nonan/to abseondino — JMoriuagoT 
Iwbte.] Gorsini V. Palm (1925), 35 
B. C. It. 417.- CAN. 

PART XIV. SECT. 2, SUB-SECT. 1. -B. 

pi. .] Eowe V. Johnson, 1 1 028] 

V. li. 11. 515 ; 49 A. L. T. 311.- AUS. 

PART XIV. SECT. 2, SUB-SECT. 2. 

sm. Dtscharor of mortgage on execution 
tC- ToerJormance ^ agreemtnt.] — Wicsa 
V, ArriDifiNTAL Firk In.suuanck C<r. 
(Saak.), [1927] 3 D. L. It. 200.- CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.- A. 

d (p. 003) i. .J- Caah'Bkll v. 

Haynou, [1920] 4 D. L. K. 080 ; 59 
O. L. Tt. 460. -CAN. 

sx. Jhtymtnis on account -M'fulhcr 
mortgage dischargtd.]'— Jltld : the 

traiiHactiona which had taken plaee 
diaoliargcd the mtge. debt. — B ttihianan 
V. KmuiY (1855), 5 Gr. 332. -CAN. 

gy. .] — Held : the clrcuni- 

BtaneoB were siifinciont to show that the 
mtge. was intended to cover a floating 
balance, 6c was not Hatlsticd. -Husskll 
V. Davly (1858), 7 Gr. 13.- CAN. 

84-23 i. Set-off.] — UiOK r. Schwaktz 
(M an.), [1920] 3 D. L. R. 894.— CAN. 

b (p, 004) i. Detects m .\ — The 

abKoneo of the re«iidenec ic oeeupation 
of the Bubserlblng witness to a certiO* 
cate of dlseharge of mtge., on tho face 
of the oertlfleate, tliongh stated in tho 
atfldavlt : — Held: eleaily no objection, 
being cni'ed by 36 Viet. o. 17, b. 8 (O.). 
~ Stoddart V. Htoddart (1876), 39 
U. C. R. 203.— CAN. 

d (p. 604) I. .] — Ewart r. 

Drydkn (1867), 13 Gr. 50. — CAN. 
sz. Payuteni to mortgagors nominee 


PART XIV. SECT. 3. SUB SECT. 1. 

n i. .] — Pltf. was tho assignee of 

a mtge., & defts., the purchasers of tho 
etpiity of redemption fixrm 11., tho 
mtgor., covenanted to assume the 
ineumbranees on the land, & pltf., 
in consideration of the assignment to 
him of that covenant of indemnity, 
rolenHCd R. from all liability upon his 
personal covenant contained in the 
mtge.:- Htid: the mtge. debt was 
not wiped rmt by tbe release. & pltf. 
was out itlcd to enforce tho covenant 
of Indemnity.- -Essrr v. Prttzker, 
[19261 2 D. L. R. 045 ; 58 O. L. R. 
637.— CAN. 

f i. StaHUory discharge executed hy one 
of two executors of deceased mortgagee.] — 
field : effectivt , when registered, as a 
rooonveyanoe of the land. — iff A. &; B., 
[1927] 3 I). L. It. 1070; 60 O. L. R. 
647.— CAN. 

sb. Right of mortgagee to r^case portion 
of mortgaged property — To purchaser 
of that portion — Rimd given by pure^iaoer 
to mortgagor for payment of proportion 
of dcW.]— B ank op Montreal r. 
noPKiNS (1864), 2 E. & A. 468.— CAN. 


PART XIV. SECT. 4, SUB-SECT. 2.— C. 

3556 iv. .] — The principle, 

PTHiriciated in Smith \. I*hmius, No. 
3578, whifh IS bused on I'onimin v. 
Sift re. No. 355.“). is not ai)plieablo to 
Imbu. -Manotitlal Baoariv r. 
UpiiADRA Moran 1>vl Gh^ttiihlri 
(1929), 1. L. U. 57 C^alc. 82.— IND. 


PART XIV. SECT. 4, SUB-SECT. 2. — E. 

ni. — -.] Clara r. Boulay, [1928 J 
2 D. L. R. 144.- CAN. 

3573 XV, .] — In order that 

a Hubsequemt mtgoo., who lias paid olf 
a prior mtge., should have priority 
over tho rest, it is sufflclent to show 
that the parties intended that tho 
mtgee. Bbonld have the first 6c only 
ohargo, & it is immaterial whether there 
was any intention to keep alive the 
prior mtge.— Pandit Duroa Missiu v. 
Baltnath Saran (1928), I. L. R. 8 
Pat. 360. - IND 


PART XIV. SECT. 4, SUB-SECT. 2,— 
O. (b) I. 

3606 xi. .] — ^An owner of laud 

who has paid off a mtge. thereon 
is deemed to have extinguished tho 
mtge., unless it appears from the cir- 
cumstances of tho transaction that 
he inttmded to keep It alive for his own 
benefit.— Hoppfi V. Borowskt, [1928] 
2 D. L. R. 72 ; [1928] 1 W. W. R. 545 ; 
22 Sask. L. R. 434.— CAN. 


PART XV. 

80 . TAen granted over unjMxtented lantl 
— Transfer to third party — J^atent issued 
to third party on payment of arrears .] — 
Northwest TmiESHER Co. v. BouitDiN 
(1910), 15 W. L. U. 181.— CAN. 
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VoL XXnr.-HortgaKe. Caws S688-4898. 


-Accounts. 

3733. A fid. A K natation : -Montd. (J< nigh’s (Jariigt's, 
Ltd. r. PiiRslry. [liKthl 1 K. H. 015. 

3765. ^tdd. nnotfftion : - Refd. llarrntt a. Kicliard- 
son A: t’ivsswoll, |ll>Ih>) I K. IL OHO. 


Part XVII. — Interest on Mortgages. 

3950. .^d^. jdnno/o^ion : — i(o (1) Consd. Sowerby | 3990. Add. Annotation: — Consd. Weld r. Petre 
V. Lindsay (1928), 44 T. L. R. 601. 1 (1928), 97 L. J. Oh. 399. 


Part XVI.- 

3698. Add, Annotations —Refd. Royal Exchange 
Assce. V. Hope, [1928] Oh. 179 : Smith v. 
Wood (1928), 139 L. T. 250. 


Part XVIII. — Costs, Charges, and Expenses. 


4054. Add. Annotations : — Refd. Campbell v. 
Poliak, [1927] A. 0. 732; Thomas v. Jones, 
[1928] P. 162. 

4061a. .] — In 1897 the trustees of the will of 

J. & Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 & 1920 B. made furthp 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured aJl the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proWso for redemption. 
B.’s solrs. carried in a bill for taxation, the 


charges being according to the scale in Sched. 
I., Part I., of the Uoneral Order imdor Solrs.’ 
Remuneration Act, I8HI (c. 44), for “ investi- 
gating title it preparing & completing deed 
of security.” Tlie taxing master t-ook the 
view that Sched. 1. did not apply, At taxetl the 
bill accordingly i~-IIdd : there had boon an 
” investigation of title ” within Sched, I., 
it the matter must lx* referred hark to the 
toxing mastor. -lUi CnwAun, Ohanok it Oo., 
[1928] Oh. 379 ; 97 L. .1. Ph. 231 ; 139 J.. T. 
113 ; 72 Sol. .lo. 225, 

4391. Add. Annotation : -Refd. (/amphell r, 
P<.llak, 119271 A. V. 732. 

4392. Aild. Annoiatinn: -Refd. Campbell v, 

Poliak, [19271 A. <3. 732. 

4393. ridd. Annotation: Refd. (’atiipbell v. 

Poliak, [1927] A. (’. 732. 


PART XVI. SECT. 2, SUB-SECT. 8.— B. 

3770 i. Improvements by mortoogee — 
OcmvcAion renX not increased — Unices 
improvements ailowed .] — Donovan v. 
Hanna, [1926] N- Z. L. K. 883.— N.Z. 

PAPT XVI. SECT. 2. SUB-SECT. 4. —A. 

gf. Mortgagees carrying on bvsCness 
with mortgagor in their employ- -i’ay- 
ment of wages — Value of goodwill .] — 
Van Volkknbero v. Wkstkrn Canada 
RAN cnrNG Co, (1898), 6 li. C. Jt. 2H4. 
CAN. 

PART XVI. SECT. 2, SUB- SECT. 4. -C. 

n I. .] — Foster v . Mordkn 

(1881), 29 G. E. 25.— CAN. 

PART XVII. SECT. 1. 

3907 i. A charge on mortgaged pro- 

r rty.] — ^Manqhi V. Dial Chand (1926), 
L. R. 7 Lah. 569.— IND. 

e i. .1— A eo. appllwi to deft, co. 

for a loan of «30,ooo upon mtirc. of 
nsal estate, &■ It was urrunifed that tlu* 
mtgor. should pay deft. co. a bonus or 
$3,000 for the adtanee : — /7^W .’ tne 
bonus offended acraiunt Interest Aet. 
R. S. C., 1927.— MKV(.zrKH r. l.o\i»»iN 
Loan & SAVi.voh ('o., 11929) 4 I>. L. R. 


; HI O. L. If. 221 CAN. 
e ii. .J Where a miKe. dues nut 
eoiuplv ulth Interest Aet, 
fbo lutifor. Is lelioied from uii iialdliiv 
for Interest. UouKUs v, L^Mo^v, 1 1929) 
3 I). L. R. hJ5 01 <>- L. It. 309. CAN. 

g (p. H.'iT) i. If hm yrtoitul.l 

The ef. eamiot redine the rale of 
inteivst or interfere with the Kfipulu- 
inm for eonipound inlensl merely on 
the ground that the inten*''! Kllpulatisl 
ii eimsidered to he eveessjio or Dial 
the intATest has amounled to a larire 
sum uwlmr to deft, not jiavliiK: It at 
the stipulated periods of tho n*sta 
atrri'eii iii>on in the bond. Ram 
K nisllVA KrLAHI r. |{t<.KA.MHA 
CnvsnuA Ra^ (1929), I. L. It. .'»H (’ale, 
9()0. IND. 

PART XVII. SECT. 4, SUB-SECT. 2. 

3964 X. *- .1 Hr JlRoWN, 11928) 

1 D. L. R. 1125 ; 01 O. L. R. 602. 
CAN. 

PART XVII. SECT. 16. 

■m. Effect of consent to varUU'Mn of 
rate of iftfereaf.J— M oiiTX.eman «. I'l’B* 
Lie Trustee, 119271 N. Z. L. R. 042. - 

N.Z. 


PART XVIII. SECT. 3, SUB-SECT. 2. 

q i, \ ot hoiftnl to sum paid ntto 

courtA lo Mil » X r. Mi Donald 
(Husk.). 1 1 929 1 3 D. L. It. on. CAN. 

PART XVIII. SECT. 3, SUB-SECT. 4 . - 
G. 

■o. Right of mortgagte to set off amount 
of tares paid against liuhiUty for costs 
Parties entitled to eo«/s not liable for 
tares.] Kiui-WEN v. Sahkati'iiewan 
M oimiAOE Ticuht Corpn.. 110241 

2 1). L. R. 1240 : [19241 2 W. W. JL. 
608. CAN. 

PART XVIII. SECT. 13. 

4398 I. Posts of appeal- How home - 
Higtit to payment forihtcUh.] -A intgor. 

puisne mtifee. having appealed iin- 
Huci'CHBfully from an order Hottinff aside 
the rcKlHlrar'a eertHleu1.e & direetint? 
a new aecount to la* taken: — Held: 
tho mltreo. was entitled to have the 
UMual rule, that the oost of an unsue- 
ec'hBful appeal are pajable fort/hwith. 
adhered to. Canada I'KitAiASENi 
MoK'l IJAOK COUI'N. V JJALOLLlSIi. 1 1 928] 

3 D, L, R. 59 ; [1928) J W. W. R. 922. 

- CAN. 
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Cases 6SBr-64a. 


English and Empire Digest Supplement. 


NAME AND ARMS. 

Part I. — Name. 

62a. Costs of compliance.] — The tenant for life 64. Add, CUatiam : — 96 L. J. Oh. 9 ; 136 L. T. 
under a will must pay the expenses of taking 23 ; svbsequent proceedings, [1927] 1 Ch. 693. 
testator’s name arms as directed by the will. 

—He Merger, Drbwe-Meroer v, Drewe- 64a. .] — Sehfle v. HoiaitAND (1863), 33 Boav. 

Merger (1889), 6 T. L. B. 95. 94 ; 66 E. R. 802. 
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VoL XXXVL— OUH 4-148. 


NEGLIGENCE. 


Part I. — General Principles. 


4. Add. Annolafions : Refd. <,'u.muo- 

politan Hhippinp: (V). (Inc.) v. Hatioii & 
Oookson, Ltd. (Liverpool) (1929), L. T. 
290 ; Jones v. (ireat Western Ry. C'o. (IJKIO), 
47 T. L. K. 39; AlcGowaii v. 8tott (1923), 
99 L. J. K. B. 357, n. 

4a. 1 — Hahguove v. Burn 

(1929), 46 T. L. R. 69. 

7. Add. Annotation : — Refd. Manchester Corpn. 
i;. Famworth (1929), 46 T. I.. B. 85. 

9. Add. Annotation : — Refd. Oliver v. Badlcr iV 
Co., [1929] A. V.. 584. 

12. Add. Annottdions : -Consd. Jic Mnnton, 
Munton u. West, 11927) 1 Oli. 262. Refd. 
7?e Windsor Steam Coal Co. (1901) Ltd., 
11929] J Ch. 151. 

21. Add. Annotation : —Mentd. Manehe.sler tV 
Country Bank v. Monk (1929), 73 Sol. .Jo. Ri.^. 

38« Add. Annotation : —Refd. ColealiUl v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

53. Add. Annotation: -Dlstd. Oliver v. Sa<Her 
& Co., [1929] A. V. 584. 

58* Add. Annotation : -Refd. .lones v. <ir(‘al 
We.slern Ry. (\». (1930). 47 T, R. :’>9. 

59. Add. Annoiaiioy} : — Consd. Coloahill v. Alan- 
chester Corpn., [1928] 1 K. B. 770. 

59a. .] — In Mar. 1926, defts. carried out 

de^molition work (m pr('rni.s/*.s adjoining other 
premises, called X,, uiuhir a limited licence 
l^iven hy the omier.s of premises X. One of 
the conditions of tin* li(‘('nee was that defts. 
sliouJd mak(* good all damagi* done <o pre- 
mi.ses X. by reason t»f the demolition opera- 
tkma. In the couiw* of the operations defts. 
allowed debris tx> dro]) on an imweeasibh* 
pari of the roof of ])r(‘iniseH X. tSc did n<»t 


lemove all the debris therefixmi when the 
demolition work Wiis C(»nipletcd. In July 
})Ilf. became tlu* occtii>ior of promises X. 
under a lease. In Hi'pt. a heavy storm of 
rain washed the d<*bris which had been left 
by defts. on ihi* roof of premises X. into the 
gutters on the roof, & a guile was choked & 
the basenu'iit of premises X. was flooded, 
A' goods which ]»Uf. kept there wem^ diunaged. 
In an action hy jdtf. claiming damages for 
ilefts.* negligenc<* : -Ut'ld : there) couhl be no 
negligenci*, as tluu'e was no duty on tlio ]uu*t 
of elefts. towards jiltf. -Konskirr v. (U)()l>- 
MAX (H.), Lri).. 11928] 1 K. B. 421; 97 
L. J. K. B. 263; 138 L. T. 481 ; ii T. B. R, 
91, (’. A. 

59b. -.] M viuutovK r. IlnuN (1929), 16 

T. L. R. .5J). 

77. \dd. ]nnniolion: Msnfd. Tin* Otraut-o, 

1 H>3n| 1*. 1 10. 

85. Add. .innoftdions : Refd. Silv«‘nuan a. Iin- 
pciial Loudon Ifotcls (1927), 137 L. T. 57 ; 
I)<*o Conservancy Board v. McOemnoll, [1928] 

2 K. B. 159. 

91. Add. Annotation : Atmcralljf, Mentd. Do 
Frqvillcr. Bill (1927), 96 l^. J. K. B. 1056. 

112. \dd. \nnolato>n: Refd. IIalliw«ll v. V<*n- 
ablch (19:16), 0!> L. .). K. 1$. AM. 

128. Add. Antinfation : Refd. l>e Fr<*ville v. Bill 
(1927), 96 L. J. K. R. 1056. 

131a. - .! dr\hM 0 {oVi-: a. Rrox (1929), 46 

T. L. It. 59. 

134. Aitd. Annolotion : l-v to (1) Refd. .f«»ncs r. 
(iivjit Wc.st. rn 1{>. Co. (BKiO), 17'!’. L. R.39. 

143. idd. Anmdation : .'Is to (2) Refd, l‘t)ntar- 
daw») llural Bist-rict Ceamcil a. Mooro- 
(iwyn, [1929) 1 Ch. 650. 


PART I. SECT. 2, SUB-SECT, 1, 

33 XXV. — .1-An Oflirni of 

duniagOH wuk Inougbt ngaiiiht a Him 
of ginger beer niainifucturtTK <in Ik liiuf 
of two ohil.lren who liad heeii liijurod 
through drinking u hofde of ginger 
beer, inanofactured by dcfciidt-rh. 
which containcvl th<‘ decayed body of 
a mouse*. The bottlo was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, whs lu 
(ho bottlo when it left their factory. 
It was possible for mice to enter empty 
bottles at a factory, but tho manu- 
faoturors’ Hyatem oT eleanhing & 
inspecting the bottle - before fllUng nua 
the best system known In the trade. 
There was no atlirruative proof of 
cari'lessuess by any of the inanu- 
facturera' servanta In carrymgnut Un- 
system :—/irW defenders fell to bo 
asaollxied ; on the gi-ound that, as 
defenders neither knew that the con- 
tents of the bottle were dangeroiH, 
nor were dealers in articles ^ 
dangerous, they owed no duty to Die 
consumers, who had 
with them.- McnucN v. Barb & Co., 
Ltd., M'Gowax c. IUbr - 

U929] 8. C. (Ct. of Seas.) 461. -SCOT. 

part I. SECT. 2, SUB-SECT. 3.— A. 

78 Iv. . 1 — Pacific Stagto, I^p. 

r. * 

ri928] S. C. R. 92. — CAN. 

PART I. SECT. 2, SUB-SECT. 3.— C. 
^ Ii, .]— Akmand V. Carr & 


Carr iv Wii/ox. (IlciOl .'{ J>. L. It. 

(1<J26J 8. II. *7... CAN. 

PART I. SECT. 2, SUB-SECT. 3, - D. (a). 

80 xxli. .] /r.ri»Ki. r. Win.m- 
CKC. KI.FC. Co.. ll02Hi I). L. It. tiTO ; 
fl02«J 2 \V. W. It. 601 ; :ii Can. Itv. 
('Mh. 267 ; 37 Man. b. K. 412; nvjift., 
niun. WiNvujo Ki.k*'. (Jo. r. 
Zkidu.. (I020j 3 J>. J,. P. 610; S. It. 

CAN. 

80 xxili. — Even tJiougb a 
mot<»r car is travelling iiii the rfght- i 
hand side of the mail, tho driver Is ) 
not juHtlfled in holding Li Ids course ' 
n-gardless of tho coiiHe<|uenrf*H, Imt i 
in brnind to exercise reasonable care 
to avoid injuring others, & owes thlM 
duty to the tU-iver of an api»row'hiiig ! 
ear I'ven If the latter has not yet com- ! 
plied With tho statutory provision ' 
requiring hlrn tf> turn out to th» right j 
of tho centre of tho highway. Auiu.t 
c. W’KTHni, (19281 3 W. W. R. 6.0.'*. 
CAN. 

80 xxiv. .1- .MiN^ 

(!'. K. 1.;, (1920) 4 I), b. U. JDU. 
CAN, 

82 viL 


vw, -1 Persons 

lawfully doing a work which inlorferes 
with a pubUc right, r.<f. conti^tors , 
working on a jEigbway, must use 
reasonable care not to Injure persoiiH ; 
lawfully exerdaing that right, 
therefore, must take reaaoimble pre- 
cautions to worn such iKjrsons or - 

1163 


«l(ing<'PS Croat 4*d by tho doing of the 
work wideh Die lull or emdd not wttli 
r(Ki,soti(iblo eare dlneover. MoCui.uirn 
r. .STAR <^)NHTUI>i’'nON Co., I1U2H1 J 
I). L. U. 070 ; (I02SI i W. W. li. 211 ; 
22 Mask. L. II. 231. CAN. 

82 vlll. .1 llARVIK 

»-. ( ’ANAIU \.N J'Al’Iin' ID. Co. A. Ill IWT 
I .M.IM.KKIM* A’ ( 'ONHTRI'f’TIilV Co., 
110201 2 i>. L. it. 122; I 
W \\. 9. 72 : 3.7 t'rlin. l!y. Cas. 27 I ; 
2.{ H. L. It. 2.77. CAN. 

PART I. SECT. 2, SUB-SECT. 8.— F. 

93 i. Carriers.] —A motor vphJele 
owned by two defts. was Imlng driven 
by one of them, L.. & pitf. wiis lujurod 
in a collision which followed ; IMi : 
pin., tliough not a paHsougor for hire, 
eould maintain an action for damages 
fi>r hi^ Injuries, want of ordinary ic 
reasoitabie care on i-Ue part of I., being 
shown. -1‘ARLOV V. IKI'AINA & IUOI.O- 
VlCH (1926), 47 O. 1*. it. 370 ; IH 
O. W. N. 139.-- CAN. 

PART I. SECT. 4, SUB-SECT. 2.— A. 

132 iv. Iievgd.» 11919] 1 W. W. K. 
806. 

150 i. Injun/ nut titfiftl/lc of hein^ 
fitnhtru itr nntuipotnt Liohiltlyonlu 
1 / to n r'<tnhftithnl.\ -HaKD- 

i\<. r. Edwakdh &. 'rA'iiHJuii. Kdwahdm 
r 'I'A'IlHiril. DAbL ». KnWABDH A 
I I’lHicu. 110201 4 lb ’<• Jt. 098; 61 
u. L. If. OH. CAN. 



Cases 161—891. 


English and Empire Digest Supplement, 


151. Add. Annoiaiion : — Refd. O/ompania Mexicana 
De Petroleo El A#?iiila v. Essex Transport & 
Trading Co. (1929), 141 L. T. 106. 

156. Add. Annotation : —"RM. S.S. Singleton 
Abbey v. S.S. Paludina, [1927] A. C. 16. 

161. Add. Annotation : — Refd. H. v. H., [1928] P. 
206. 


162. Add, AnnotcUwn : — Consd. Canadian Pacific 
By. V. Kelvin Shipping Co. (1927), 138 L. T. 
369. 


181. Add. Annotation .’—Refd. Blay v. Pollard & 
Morris, -[1930] 1 K. B. 628. 


Part il. — Negligence in regard to Property 


208. Add. Annotations : — Consd. Forbes, Abbott 
& Lennard v. G. W, By. (1927), 138 L. T. 
286. Apld. Compania Mexicana i)e Peiroleo 
El Aguila V. Essex Transport & Trading Co. 
(1929), 141 L. T. 106. Refd. SHverman v. 
Imperial London Hotels (1927), 137 L. T. 
.57 ; Colesliill v. Manchester Corpn., [1928] 
1 K. B. 776 ; The Hayle, [1929] P. 275. 

209. Add. Annoiaiion : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

213. Add. Annotation : — Refd. Coleshill v, Man- 
chester Corpn., [1928] 1 K. B. 776. 

217. Add. Annotations Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 57 ; 
Coleshill V. Manchester Corpn., [1928] 1 K. B. 
776. , 

219. Add. Annotation : — Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

223. Add. Annoiatioy^s : — As to (1) Consd. Coles- 
hill V. Manchester Coi pn., [1928] 1 K. B. 776 ; 
Addie (B.) & Sons (Collieries) v. Dumbreck, 
[1929] A. C. 368. As to (2) Consd. Compania 
Mexicana T)e Petroleo Jfll Aguila v. Essex 
Transport & Trading Co. (1929), 1 41 L. T. 106. 
Gcneralfy, Refd. De Freville «. Dill (1927), 9(5 
L. ,T. K. B, 10,50. 


243a. — .] —Humphreys v. Dreamland (Mar- 
gate), Ltd. (1930), 74 Sol. .To. 862, H. L. 

256. Add. Annotations : — As to (1) Consd. Addie B. 
& Sons (Collieries) v. Dumbreck, [1929] A. C. 
368. Refd. Oldham v. Sheffield Corpn. (1927), 
136 L. T. 681. Generally y Refd. Colesliill v. 
Manchester Corpn., [1928] 1 K. B. 776. 

261. Add. Annotations : — Refd. Silverman v. Im- 
perial London Hotels (1927), 137 L. T. 67 ; 
Dee Conservancy Board v. McConnell, [1928] 
2 K. B. 159. 

267a. Proprietor of Turkish baths — ^Dangerous 
insects.] — Circumstances {sec Contract, No. 
5168a, anie)y in which: — Held: apart from 
contract, defis. were under an obligation to 
a person using their premises to abstoin from 
negligence, if they, knowing of the danger, 
did not take sufficient i)recaiitions & such 
person were injured, he could recover.- - 
Silverman v. Imperial London Hotei,s, 
J.TD. (1927), 137 L. T. 57 ; 43 T. L. B. 260. 

276. Add. Annotation :—menid. Dobell (C. G.) & 
(\». V. Barber A (larratt (1930), 47 T. L. IL 
66 . 

291. Add. Ajinotations Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 


PART I. SECT. 4, SUB-SECT. 3.— B, 


171 iv. .1 — SncemcN v. M<’Nkhj,, 

II02H1J 1). h. K (' l{ r.37: 

affd.. [10281 4 D. L. U, 172; [1928] 
•A W. W. R. 182.- CAN. 


PART II. SECT. 1. SUB-SECT. 2,- 
A. (b). 

242 i. Spectator at piifilie (jr/ulnlion.] 
--At u mol or c>clo race meeting coii- 
thiclcd by a co., a spectator was itjured 
fhrouKb A motor cycle jsrcttmw: out ot 
coutrol, A: after collidinR: with unothci- 
motor cycle, jmnpiuK o\or tJic fcnc<'. 
'Pbc ruclnj? took place at IiIrU speeds 
on a IJai track surrounded l)y a win* 
mosU safety fence, a foot outsld»» 
u hleh was a picket fciioe of the sanu' 
beljfbt. In addition, in places, there 
was another fence erected «)Ji top of 
the picket fence. Outside the picket 
feiiet! there were seats, it the lioads of 
persons sitting Ihwoon would he below 
the level of the picket ic safety fenees. 
The spectator, who had not been to 
motor cycle races hefoiv, attended in 
(•ousequenee of an ad\ertlsement, paid 
for udinission. ic took a seat at a place 
w'here there wns no fence above the 
T)ioket forioe. He saw a notice : 
“ Danfircr. Do not lean on fence.” 
Ho assumed that the fence Ktt’ve him 
suffleient i)rotection. Unknown to the 
spectator, a motor cycle had on u 
l>rovlous oeeaslon similarly pone oxer 
the fence : — Held; deft, w’oh liabU*.- 
CHATW’Oon V. National Si*f.kpw’ayh, 
Ltj)., 11929 ] S. H. (g.) 29 .- AUS. 

sa. Child in corporaiion pjavffrovnd.] 
- Deft, city corpn. established Ac oon- 
dueti'd “snpei'xlbed pla^prounds ” 
ihronphont the city & employed 
superxlsors to take ehorgo of them 


lUld : the corpn. assniued, or held 
itself as huxinp assmned, the ohlipa- 
thiii of takiup I'oasonuhle cait* of such 
children us should resort to the pla>- 
pi'oumls, & was hound to make some 
reasonable effort to prolept them from 
danpei*s kn(»wu or reasonably to 
h(* nj)prehen<led. — Mc'fc^TnAMCK r. 
OtI'XWA, 11929) 4 D. L. 11. 492 ; 91 
O. L. 11. 27.'» ; «////.. 11929} 3 J>. L. 11. 
:U7 ; <>3 O. L. K. (52(5. -CAN. 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (a). 


247 xi. - — .1 — GUILFOIL 

M<’Avity (T.) & SONH, Ltu. (N. 
11927] 3 D. L. H. (172.— CAN. 


V* 

B.), 


PART II. SECT. 1, SUB-SECT. 2.— 
B. (f). 

sb. Pithlic Library Board.] — Held: 
liable for ln]nry sustained by pltf., by 
a fall upon an icy step of the public 
library biilldinp, which she was leavinp 
after exchanpinp books in the library. 
— Nickfxt. V. Crry of Windsoh, {1927] 
1 D. L. K. 379 ; 69 O. L. 11. 618.— 
CAN. 


PART II. SECT. 1. SUB-SECT. 2.-C. 

268 Iv. — .j -I’ltf.. loukinp for 
finploymeiit, came by permission of 
defts.' foreman upon their premises 
ilurinp the oreotlon then*on of a build- 
inp, 8c spoke to the foremaji at the foot 
of a stair. The foivman told him to 
w’alt there, or wait where he was Ac 
h(^ would see about him. Pltf. was 
Injured by a piece of wood, port of 
an open hoist, which some time after- 
wards fell upon him when he was in 
another part of the premises : — Held : 
althouph pltf. was an invitee, the 
invitation to remain was limited, & 
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did not justify him in leavinp the plac(‘ 
Indicated Ac poinp to another part of 
the prtjmlHCs where there was danper; 
he had no ripht to bo whore he was 
when struck & defts. In the clrcum- 
btanees owed him no duty.— AZKOLK 
u. Yateb Conhtrijction Co„ (1928] 
1 1). L. 11. 233 ; 61 O. L. R. 416.— 
CAN. 

268 v. .] — It would bo Impobinp 

too preal a liability on a landow'iier 
wdio permits his promises to be used 
as a picnic proimd, in the hope of 
prollt, to hohl him liable for a disaster 
to a child whose parents permit him, 
noi merely to bathe upon the safe 
beach in front of the picnic proimds, 
but to stray aw'ay to a danper m front 
of adjacent i)roml8eb where ho could 
not be supposed to be Invited to 
dlbport biinself. — Urinkwalteu r. 
Mokand, [1929] 4 I). L. R. 421; 64 
O. L. R. 124.— CAN. 


PART II. SECT. 1, SUB-SECT. 3.— A. 

285 ii. Children vxdkino along 

track.] — Acadia Coal Co. v. McNeil, 
[1927] 3 D. L. R. 871 ; [1927] S. C. R. 
497 ; 33 Can. Hy. Cas. 49.— CAN. 

PART II. SECT. 1. SUB-SECT. 3.— 
B. (a). 

286 ziii. .] — Acadia Coal 

Co. V. McNeil, [1927] 3 D. L. R. 871 ; 
[1927] S. C. R. 497 : S3 Con. Ry. Caa. 
49.— CAN. 

288 xlv. .) — The driver of 

a motor car is liable for injuries caused 
a gratuitous passenger by bis n^li- 
penco in driving the car. — L imb & 
Limb v. Stewart (B. C.). [1929] 2 
D. L. It. 349 ; revag., fl926J 3 D. L. It. 
550 ; 3 \S'. W. R. 205.— CAN. 



VoL XXXVI.— NeidUtence. Cases 291— 389b. 


Oldham v. Sheffield Corpn. (1027), 136 L. T. 
681« 

804. Add, Annotation :—A8 to (!) Consd. Oldham 
V. Sheffield Corpn. (1927), 136 L. T. 681. 

309. Add. Annotation : — Consd. Addie R. & Sons 
(Collieries) v, Dumbreck, [1929] A. C. 3.>8. 

309a. .] — A piece of waste land, wliose 

owner was laying it out as a building esttilt*, 
adjoifaed the highway & was unfenc<>d, A i 
the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large elm tree, A by 
a contract between the owner A deft., who 
was a nurseryman, the lattt‘r undertook to 
fell the tree. On the day on which the tree * 
was expected to fall tlnue were' man> 
children on the land, A deft, or liis assistanl 
more than once drove them back from tlu‘ 
tree. At 6.15 p.m. the tree was Jield up by 
one root only, & deft., knowing that wlien 
that root was cut the tree would fall within 
two minutes A without giving any furtht‘r 
warning to the children, cut that last root, 
whoreup<m the tree f{*ll A in its lall hiirt pltf., 
a boy ten years of age. Jn an action in tlu* 
county ct. by pltf. against deft, for ptusonal 
injuries the judge found tliat deft, had been 


guilty of negligence in n<it w'ai’ning the 
children that the tree was about to f^l, A 
that pltf.’s injuries were due to that negli- 
gence ; but he further found that pltf. was 
a trespasser on the laud, A on that ground 
he ga\e judgment for deft. On appeal: — 
//<•/</ .' dt‘ft. ow’i'd a duty even to a trespasser 
not t<» do an> act. which W'ould alti+ the 
coiidititm of the land A might injure him, 
witiuuit giving Inm warning • the judge in 
iinding tiiat dett. liad been negligent had 
found that he had committed a breach of 
that tluty towartls pltf., though a trespas.ser ; 
A pltf. was eidith'd to jiulgmcnt. MouTlTON 
c. Poi LTKK, (in.ldl 2 K. 11. 183; 99 L. .1. 
K. II. 2N9 ; 1 i:> ]j. 'P. 29 ; 35 (\)m. t^is. 30S ; 
suh )tom. Mm i/roN r. IVu i/n^u, JM .1. P. 
190; U> T. L. It. 2r)<5; 7 1 Sol. Jo. 170. 

310a. Felling tree, 1 MonrifiN o, 

INn LTifiu, No. 30j»a, tiiiir. 

321. Add, Annotation: - Refd. Ooleshill r. Man- 
chester Corpn., [192SJ 1 K. B. 776. 

I 322. Add. Citatioius: -136 1.. T. 081 ; 91 ,1. J». 

; 69 ; 25 L. U. R. 9 4. 

' Add. Amiotation: - -Distd. Colcshill a. Man- 
chc.ster (Wpn., 11928] 1 Iv. B. 776. 


Part ill. — Negligence in relation to Highways. 

S82a. Motor-van mounting pavement.l Wiicrc a • <‘x.)>Ianalion, (‘onstdute evi<li‘M(*e of negli- 
motor-van gets on to a pavement intc'iidcd g<'n<*e. r. SklpiuixiK A ('o., l/n>. 

for foot-pa88<‘ngers A injures ]»ersonH (1930), 16 T. L. It. 236 ; 71 Sol. Jo. 1(0. 

standing there, these facts, in ilie absence of him>Mfon ; Refd. nulhwi'll r. Vmiihlis !»5> 0. .1. 


PART II. SECT. 1, SUB-SECT. 4. 

307 xiv. — - The aduit pltf., 

having buslnonri ^^Ith dcftn., diow hiw 
motor • truck into their eneluHt'd 
promlHCS A left it btaudlug tbereiii. 
Uis daughter, the infant pltf., who Jiad 
accompanied him, reiuuiued heated in 
the truck. It wan struck 1 j> a cur of 
tleft.’s which was i)U8hc<l <j\cr the cud 
of a railway hiding, 'i’hc truck was 
damaged & the infant pltf. injured ; 
Held ; the infant pltf. was a mere 
trespasser A could not rece\(r, 
6 KTrj.KS r. t’vNADiA.v Natjonaj. Jtvs., 
110291 I U. L. It. 175; 35 Cun. Oj. 
Cas. 309; (it th L. It. 211: rn>(/.. 
I192UJ 2 J). L. Jt. 7h2 , 35 Can. Jt>. 
Cas. 305 ; 03 O. 1.. It. 537. CAN. 


their h<*rvaiils, \ that su< h negllgeixe 
was the elleetJve <uuse of pllf.s 
Injuries. Moki, r. Kj»w \ui»s A l.t.Mit, 
LIU29j h. It. (V.) 171. AUS. 

d ii. /)tad trtf fall am on htuh 

i wvi.v.1 The oerupiet ol land on whJeli 
, there is stuiidiiig a <lead tn'o wliJeli 
[ had gn»wn (here iiutuialK A whlcdi 
Is not <»verJu»ngmg Ins i>oun(iar> is 
not luO»h‘ to u jaTHOii wl»<> while «iu the 
adjoining liighwu) is injured b\ the 
laJInig of the tiH*e across the highway . 
I’vriiJusON I. lioAitn of .S( noon 
'Fni rirni.s of .Nouni V\NctM'\jn. 

• i'A rri-.«.s<i,v r. Can\oian Itoiii.ici 
noni,\KCo.. 11!»29| 3 l», L. It. 33; 2 
W . \\ . It. IHl ; 41 O. C. It. 123. 
CAN. 


pieeaiillons to hi>o tliat the tlio did not 
I get ta-yond ills control to the Injury 
' ot idtf.’s adjoinltig proparty. Mak- 
Hiivi.n r, litn ios, (I92H] 2 \i'. W. It. 
33. CAN. 

342 xvll. .1 - MclltniY i>. 

Do.MtNtos Coal (to., I/ro. (lH9il), 40 
N. K. It. H9. CAN. 

342 xvlil. .J When a Oie is 
' uiused l)y iiegligeiieeoii uneh>uiedarul>lo 
I Juntl damages uio t(k aHsesHod on thi' 
ordinary prlneiph* tliat pitf. is eiilJtled 
to havo the rlltn'reix'e Jn valuo to iilm 
of tilt) jUfipM'tj hefore A after the lire. 
iMiiiiugeH ailoNNed siiould take into 
aci'ount e.xtru cost of clearing, Joss 
I of piodu« livit y, A lims ot feed, A 
against thet^e should l>e otlmst any 


PART 11. SECT. 1, SUB-SECT. 6. 

,j IV indaw broken by nrult- 

artict of srrronfa. J— IJeftb. were the 
occupiers of a building ahutlhig on the 
street. Two servants of defts. v r*re 
engaged on the thml +t')or <»f the buiM 
mg in moving a large tabic by means ot 
an electric hoist. Overlooking the 
street on this floor w’os a window, half 
of wliieh was pr(»je<'tlng over the stm t . 
having lK*en opened to give tiic table 
more i)lay. One servant was iiolding 
the table top, A the other H(‘rvant was 
working the hoist. At a time when 
the table was suspended in the air, tlu 
foot of the Ht‘rvant holding the tal>j< 
allpiK'd, A m eousi’umuer* the table 
atniek that half of the window' pro- 
jecting over the street. The w'iudow 
waa broken A the giaes fell on pitf. 
passing in the street btdow' A Injuiyd 
him. The other windows on this 
floor of the building had been broken 
on previous occasions by ^roUa of 
linoleum whilst being moved by tbo 
electric hoist : — Held : pltf.'s Injuries 
were caused by the negligent use A 
management of defts.’ property by 


PART II. SECT. 3, SUB-SECT. 1. 

337 vi. ,J In an act ion 

ngumst a garage jaoprittor for damage 
to a motor cur enuHe<i by a lire of 
miknown origin wliieb broke out in 
ttie garage in which the ear was stored, 
it was held that deft, hud not been 
negligent m pnlting the ear back in 
th« garage soine boiu's after lla 
ainrarcut complete extiuguinimient «>r 
a previous liremiUeh baft o«‘<*urred on 
tho evjmmg prior to the inorning on 
whJe)* the fire in »|uestlon m ridn 
started ; A also that deft, was not 
under the onus of cxphtinlng I tie 
origin of the fire before it could tie 
lield to havo begun •* uer ub ntully ” 
within above sect.- ItowAxo r. (‘<i- 
lA .MPIA MoTOKH, LT1». (Jj. < .), 11929) 
4 rt. L. K. 1001 ; 2 W. \N . if. 0.10. 
CAN. 

PART II. SECT. 8, SUB-SECT. 2.— A. 

342 xvl. .1- Deft, who H<‘t fire 

to orchard pronlugs A brush W’hleh he 
had piled up on his land, held to have 
been negligent in failing to take proper 

1165 


advantugeh arlHlng, sin h as tin* sale 
of timber jiartlully tiurnl A any 
(leil net ions siK’h us the restoration of 
the land to its ortginul eoudltlon b> 

> nut mat growth In fore liiero is a iike- 
litiooil Ol its tiemg used for funning 

JlUrpOSI'S. (•I.MllAtH I). Hoi ’HI AlH- 

■ntvMAN ItVH. ( own., 1192H1 H. A. H. It. 
272. AUS. 

PART III. SECT. 0,BSUB-SECT. 1 . B. 

g (p. .59) 1. JJnmny %n foy.) - 

The driver of a iramcar when driving 
in a fog should keeji his car under scieh 
control that ho may st<ip It within the 
limits of his vision. - Va.n'coi vkh loa 
A Htokaok Co. 7j. iiiirriHii Colomuia 
Ki.f.otiik: Itv. Co.. 11927) 1 W. W. It. 
»31 ; 38 B. C. it. 231. - CAN. 

h (ii. 00) 1. .J 'I'hc driver of a 
iiiofor Vehicle uiion city streeta may 
be grossly uegligimt if his car is 
tTuvelliug at the permitted speed of 
20 miles per hour, or even at a much 
lower rate of speed : what is an exces- 
sive rate must depend upon the clr- 
< umstaiices of each case. In this 
case, where there was a ooUlslon of 



Cases 896 — 451a. English and Empire Digest Supplement. 


see. Add. Annoiaiion : — Apld. Brooke v. Bool, 
[1928] 2 K. B. 678. 

421a. Parties — ^Defendant insured — Institution of 
third party proceedings against Insurer.] — 

(1 ) As a general rule, in the absence of special 
circumstances, the insurance co. which has 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 
healing of an action for dama|ges by the 
injured jiarty against the motorist. 

(2) It is a well established rule of practice i 


at the Bar, enforced by the judges, that in 
an action against a motorist the jtmy should 
not be informed that deft, is insured. — 
Gowab V. Hax.es, [1928] 1 K. B. 191 ; 96 
I.. J. K. B. 1088 ; 137 L. T. 680, C. A. 

Annotations: — As to (1) Bold. Griaham r. Davies (1928), 
139 L. T. 379. As to (2) ApW. Grinham v. Davies (1928), 
139 L. T. 379. 

421b. .] — Lothian v, Epworth 

Press (1926), [1928] 1 K. B. 199, n. ; 96 
L. J. K. B. 1092, n. ; 137 L. T, 682, n., C. A. 

Annotation : — Distd. Gowar v. Hales, [1928] 1 K. B. 191. 


Part VII. — Children. 


450. Add. Annotation : — Expld. Addio K. & Sons 
(Collieries) v. Dumbreck, [1929] A. C. 358. 

451a, - -.1 A CO. having works near a railway, 
under a licence froui an adjoining landowner, 
constructed a siding on Jjis land Ac erected 
t}jer(‘on a post to which a x>ulley block was 


attached called a sheave. To moV(* a truck 
along the siding, a wii*t* rope iiassed through 
tiie sheave &; round a winch worked by a 
dynamo, & one end of the rope was fastened 
to the front of tlio vruck & the other to th(‘ 
back. The siding adjoined some fields which 


motor vohicsles at the int(‘tsection 
of two city hliftiways : — Held : tho 
driver of the vehlole on tho ritfht had 
not buch a door view (»f approaebinfir 
trathc as mado It safe to approach tho 
IntiTHection at tho rate at which hlH 
vehicle was traveUiupr — 1 5 nilles an 
liour or imiro. — M artin v. Powicll, 
PowKjji V. Martin, [1928] 4 D. L. R. 
149 ; 62 O. L. H. 436.— CAN. 

h (p. 60) ii. - - .] -In ordinarv 
di'oujuHliauoeb, if a driver tnrjiM ont oi 
& across tho lino of tvalho, after Kivlnp 
(he iiHual warning by putting out bin 
hand (although his dut> ina^ not be 
HO grout as to make huu‘), ho ucth 
iiegllKoiitly nnlcHs lie liuh at leant 
roaHUJiaiiJc around, liesido the mere 
fact of hib warnlnK, foi bolioAlng (!iat 
iio can cut iutohh without endunger- 
iutf apiu'oaehing traifle. -GimnN u. 
JIAU1J\, jl929j S. A. S. h. .^8. AUS. 

u (p. (M) i. .] — Collins v. 

General Service Transport Co. 
(B. C.), [1927] 2 D. L. R. 353.— CAN. 


u (p. 61) ii. 


} — SOUONBBRNEK V. 


Barron (Alt%), [1927] 3 D. L. R. 708 ; 
11927] 2 W. W. R. 417.— CAN. 

u (p. 61) iil. - — .1- Even though a 
motor car Is travelling on the right- 
hand side of tho road, the drli er is not 

f ustitlcd in holding to hia oonrHi' rngord- 
088 of tho eoiiHoqncTieos. but 1 h bound 
to exorciHo reabonuhlo caro to avoid 
Injuring others. & owes this duty to 
tho driver of an approaching ear even 
if tho latter luis not yet oomplied willi 
tho statutory provision roqniriug bun 
to tiu’u out to thoi right of t no oonln' of 
the higiiw'ay. Ai lU'-T WMxt'ii, 
I1929J2 J). L. U. 180; 23 S. J,. IJ.16.. ; 
[1928] 3 W. NV. R. O^.b-CAN. 

386 X. .] — Solomon v. Mos- 

BKTT & Briout, Ltd., [1926] App. D. 
427.— S. AP. 


386 xl. .] - A motor truck 

prooeedlng westerly ui>on a highway 
was about 5 feet from the south kerb, 
when, as It appi-oached au Intersecting 
highway, it Bt>nick a boy riding a 
bloydo & Injui'od him. In au notion 
to recover damages for the injury from 
tho owner of the truck alleging negli- 
gence of tho driver, tho trial judge 
directed tho Jury as a matter of law' 
that they woi'o entitled to find tho 
driver negligent, fwim the one oircum- 
Btanoe that he was on the wrong side 
of the highway /feW ; luisdireoiiou, 
A' a new trial was ordered. — Allen v. 
Loud. |1928]4D.L.1L62; 6aO.L.R. 
433. -CAN. 

386 xii. — — .] Tho driver of a 

motor vidiicle is guilty of uegUgenoo in 
travelUng on tho left bldo of Ime road, 


without any just excuse for doing so. 
if he knows or ought to know that by 
HO proceeding he is likely to collide 
with another vj'hioje coining from tJi<* 
opliobite direction, & under such eoii- 
ditiouh he is under the dut> to use 
more cai'o tV keep a better look out to 
avoid a eollislon than would be 
roqnli'ed of Jiiin if he wi'i'o on Jiiw proiai* 
side of the road.- Ericksov v. Kla'I”! , 
I J929J 3 D, L. 1{. 29,') ; 2 W. W . II. f, ; 
23 S. L. U. ,')67.— CAN. 

se. Failnre to give signal — Of intention 
to turn.] — ^It is incumbent upon tho 
driver of a vehicle, who desires to 
chongo his course & to turn Into another 
street, to give a warning to that ofleot, 
6c to turn the corner at a pace which 
will give him complete control over 
hlB vehicle.— U ys f>. Uts, [1927] 
App. D. 394.-XS. AF. 

af. r.ack of sufficient control. ]-*The 
driver of an automobile should have 
his our imder such control that ho is 
able to oomo to a stop in the space 
which he sees clear ahead. — M acGill 
«, Holmes (1927). 39 B. C. R. 66.— 
CAN. 

sg. Failure to gine notice of intention 
to cross sir# f l.j - Blow i'. Mayi.and 
(Altn.), [1929] 4 D. L. U. ,)6I.— CAN. 

sh. Almnce of " (Uar ritw*’ In- 
sHffUitnt luadUght.] ItimAV a. 
GVonnor-Ejcvton, [1929] 1 D. L. 11. 
62 ; 01 O. L. ll. 268. DAN. 

sk. lt( start i no tan in fog- I ’osst nifiTS 
Hot told to alight.] Wiiile a lavieah was 
I icing driven in a donse fog ustrido a 
«1 reel -ear ridl its engine stalled , tV 
iH'lore the dn\ei <ould slai't it again 
(he cab was run m1<» by a street ear 
wliieb, despite the wamings of the ta\i 
ilriver, upiirouehed fi’om behind & tlu* 
pOHsongeiH in the eab were injured : 
Jlild : the fact that tho dxiver did not 
Jlrst got ills iiabsi-ngers out ot the eab 
before attempting to get it niiUer waj 
again did not eonstitutc negligence ; 
nor did tho drl>ei by driAing astride 
the rail or beeaiiBo of the position of 
tho cai* after it Htalleil ^ lolatc the 
trathc bye-law relied on by pltfs.-* 
Nowell r. Yellow (’ab Cu.. Ltd., 
11930] 1 D. L. R. 491; [1929] 3 

. W. R. 616 ; rersg.. [1929] 4 D. L. R. 
280 ; I W. W. It. S22.— CAN. 

si. Failure to kieji distance from ears 
ahtad.] There is no authority foi 
pxoputmding a rule that the failure of 
t ho driver of a motor ear to keep at a 
greater dlblanoo than six to eight 
feet from cars ah(^ad of him always 
eonstltutea negUgenee. — B tanley v, 
Nationai. Fruit 0>., 11929] 3 W.W. R. 
522.— CAN, 
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PART, II. SECT. 9, SUB-SECT. 1.— C 

Vehicle driven by third party — With 
oumrFs permias'um.] — See AaKNCY, 
J’art JX.. !-'eet. i, buli-seut. 1, C. 


PART in. SECT. 9, SUB-SECT. 1.— D. 

401 i. Huty of driver to give place to 
7i6df*.sfnaa.]— Elliott v. .Iohnson, 
11929] 1 D. L. R. 208 ; [1928] S. O. R. 
408.* CAN. 

402 i. Injury must be attributable to 
negligince of driver — Effect of con- 
tributory negligence oj pedestrians — 
Effect of byt'lau) against “ jay-walktng. ’* 
— CllLSTEE V. Kinnear (Alta.), [1927] 
1 D. L. R. 47 i [1926] 3 W. W. R. 601.— 
CAN. 

402 ii. Duty of tramcar 

drivers ,] — Symons v. Winnipeg Elec- 
tric Co. (Man.), [1928] 1 D. L. R. 159 ; 
[1927] 3 W. W. R. 660 ; ajfd. sub uom. 
WlNJMPl (j ElM’TIIIC Co. V. hVAiriNH, 
1 1929] 2 i). L. R. 197 ; [1928] 8. C. It. 
627.— CAN. 

402 iii. .] — Hoabf. v. 

Invebarity (1926), 29 W. A. L. R. 67. 

—AUS. 


PART 111. SECT. 9, SUB-SECT. 2. 

413 i. Defective steering gear of motor 
ear — Knowledge of defect .] — ^MoiB v. 
Hill (1927), 30 W. A. L. R. 66.— AUS. 

413 ii. infective steering gear of 
motor m/.l — Deft, was driving a motor 
ear with defective stt'oring gear when 
the ear swerved owing to siu'h defect 
iV lan over pltf.'b dog; Jit Id : that 
driving a motor ear In a defecti\o 
condition if tho injury mar roHsonablj 
be discovered or is known renders a 
person liable for tho injuries of w'hloh 
the defect, is tho effective eause.- 
Mom e. Hill, [1928] W. A. L. It. 66.— 
AUS. 


PART VII. SECT. 1. 

483 i. LwbUUv dependent on brecuA 
Iff duty — Public park close to railway .] — 
Held : there was no obligation on the 
corpn. owning the park to build a 
fence to separate it from the railway. — 
Richardson v. Canadian National 
RY. Co., [1927] 2 D. L. R. 801 ; 32 Con. 
Ry. Cas. 411 ; 60 O. L. R. 296.— CAN. 


PART VII. SECT. 2, SUB-SECT. 8.— B. 

445 i. Thtty to guard agoing — Trap 
or Utre— Moving freigM Pinkas 

X' l*iNK\s V. Canadian Pacefio Ry. 

CX).. [1928] 1 W. W. R. 821.— CAN. 

PART VIL SECT. 8. SUB-SECT. 2.— C. 

460 vU. .}--Hatman V. Cut 

l^pEBTY Investment TRuar Oorpn., 
Ltd., [1929] S.C. (H. L.) 65.— fiOOT. 



were let to the local authority as a play- 
ground. A boundary fence between the 
siding & the fields had disappeared. A, to 
the Imowledge of the co., cliildren frecpiented 
the siding & played round the sheave without 
interruption except wlien the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to Ix' 
moved two of the co.’s employees, in aeconl- 
ance with tludr usual practice, walked tt) th<‘ 
sheave for the purpose of seeing that tht‘ rope 
was properly adjusted A: of driving children 
away. After the men went back to siiu-t 
the machine a little girl, aged five, was seen 
swinging on the rope*, Ac tlie movement 
the rope caused hei- hands to be eaught in 
the jihlley Ac crush<‘d, Ac her brother. ag«Ml 
nine, was similarly injured in coining to her 
rescue. The father, foi* liimself A: as next 
friend of the children, claimed «lainages 
against the eo. for the injuries sustained 1)> 
the ciiildren : — Held : it being xvell known 
to the CO. that when tlic machine ^^as going 
to start it was extremely likely that <hiliir<*n 
would be near the sheave, the duty owed b> 
the CO. wh<‘n tlit‘y set the machine in motion 
was to see tliat no cliild was in su<*li a, ptnsit i<»n 
as to be exposed to dangoi* by the occiisamal 
use to which tlu‘ iriacliine was put, tV. that 
they had failed in tJiat dut> . Tlio immediate 
danger being apparent, it was not material 
wliether the children W’orc or were not 
tixjspassei's. -Excei^^ior Wire Uoee Co., 
Etd. V. Callan, [19301 ‘101 : 00 L. .1. 

K. B. 380 ; 112 L. T. 531 ; 91 .1. V. 171 ; 35 
(\3m. t^os. 300 ; 28 L. (i. K. 513, 11. Ij. 

AmwUUion : FoUd. Moiutou r. INnilter, IJU.tOJ ti K. U. 

457. Add. Annotation: - Apprvd. Addic K. Hons 
(Collieries) v. Diimbrock, [1929] A. C. 358. 

457a. .] — ^A boy four years of age was killed 


Vd. XXXVI— NegBgvnoe. Oases 461ft-478«. 

by being crushed in the terminal wheel of 
a haulage system belonging to a colliery co. 
'riie system, w'liich was used for depositing 
asiies on a lung situated in a field adjoining 
the colliery, consisted of an endless \viro 
table operated from time to time, as might 
he necessai'j', from tlie i>ithead by an electric 
motor, while at. the other end of the system, 
w'hioli w^as not visible from the pitheatl, thero 
was a heavy horizontal iron wheel round 
which tlio cable passetl A: returned. The 
tield was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
Ac it was, to the knowledge of the colliery 
CO., used as a playgrouutl by young children. 
The colliery ollicials at tirueb warnetl children 
out of the field, but. ilivir wtu'umgs w’(‘re dis- 
regarded. The wJieel was dangerous Ac 
nttractivo to children, A: at tlio time of the 
acoident it wa^^ insullieiently pix»iecteil. The 
iucideut tiicurred owing to the W'hoel being 
set in motion b> tlie colliery servants witliout 
taking any i>ivuiuition to avoid accident, to 
]>ci«ons frequenting tlie field. 'Plio boy had 
iioen w'arned by his father not to go near tlie 
field or the u'heel. In an aeiiou for damages 
by the father against the co. ; Held : the 
boy was a trespasser Ac went on thi^ colliery 
premises at his own risk, A: the <‘o. owed him 
no duty to protect liim from injury. - 
Ai>dil’, U. A: Sons (( VuailERlEs) r. IHTM- 
UIIKCK, 119291 A. C. 3.58 ; 98 1,. .1. P. C. 119; 
140 h. T. 050; 45 T. J., It. 207 ; 31 (\»m. 
(!aB.2M, 11. L. 

Aumthiiitni't . Expld. Mnuilnii (. ll!).;01 2, K. 9. 

|S<1. Retd. I.vr'i'lsitii Wilt ( (J r. Caliuti, |IUJ()| 

r. ici, 

4571). .| E\( Wiin. Koce C’o., hrii. 

r. Ni». I.5la, tfni*. 

457c, ,| Moiurros r. J'oiu.ter, .No. 309a, 

</nt( . 


Part VIII.- Liability of Persons Jointly Interested. 


473a. Liability of party in control of proceedings.] 

— Circumstances (see Agency, jNo. 2318b, 
ante) in which : - -Held : the landlord was 
liable for the damage, on tlie grounds (inttr 
alia) of (a) control of the proceedings. At 
(6) a joint toitious enterprise, & (c) that, 
having undertaken the examination, he waa 


under a duty to take reasonable care to avoid 
dam^e resulting from it, Ac could not escape 
liability by getting some one else to make the 
examination or part of it for him. - Bhookk 
w. Bool, [1928] 2 K. H. 678 ; 97 L. .T. K. B. 
611 ; 139 L. T. 376 ; 44 T. L. K. 631; 72 
Sol. Jo. 364, D. 0. 


PART VII. SECT. 2, SUB-SECT. 8. 

454 X. .]— PlVKAS 6c PlNKAS tJ. 

Canadian PAcmr llv. Co., [Pf2«j 
1 W. W. K. 321.— CAN. 

458 I. lAce»M«r.}— A cadia Coal Co. 
r. McNbil, 119271 3^D. L. IL 871; 
[p}27^^C. R. 497 ; 33 Can. lly. Caa. 

^S ii. .1 - Edwards London 

Mii)i:.and & ScornsH Ry. Co., (IU2bJ 
S. C. (Ct. of Sews.) 471.— SCOT. 

PART VII. SECT. 4, SUB-SECT. 1. 

469 UL A woman wont witL 

hor child, two 6c a half years old to 
the deffcs.’ shop to buy cJothmg’ for 
both. While there a minror fixed hi 
the wall, & in front of which the child 
was, fell & Injured him:— HrW.- it 
was a question for the jury whether 


] the mirror fell without an> aotUt* 
I ifilerf«}n'n<5C on th<*ohll<l'H pail.: If so 
I t hat In Itself wasovidouuc of uvKllironco . 
I but If not, the qucMtioii for the jury 
I would bo whethor defts. woru uogllKont 
I In having the mirror so InM-curtly 
j plaCKl that It could bo overtuinwi by 
a cldld ; 6c If that question was 
I answered in the afUrmatlvc, the rhlld, 
' having come upon defts.* piomlMnH hv 
their invitation 6c tor their b<>n<-0L, 
would not bo debarred from ro<*«Wf'rlng 
by reason of his having dtreclly 
brought the Injury upon hiuHidf. 
HANatfrEB V. Eaton (T.) ac Co., J/i’p. 
(1694). 23 O. It. 78; ujfti. (189*). 
21 A. R. 524 ; affd- (1895), 24 A. O. R. 
708.— CAN. 


PART VIM. I 

474 i. Joint liabUUy — of \ 


othucU N(uliiJfrit tintnng.] -Me Ewkn 
V. AliMovii, [1928] a 1). L. Jt. 9.'>H. 

CAN. 

477 1. IV/uU (lefttutaitlH rtttty In joino! 
Heffurittc tortH.l -E.vnuiiny v. Notin 
& Wanuanui Crry, flS) 28 J N. Z. l . It. 
107. N.Z. 

sf. ( 'n'iln aiiorilnl Itt nnntHHfit/ titlin' 
darit Unonri/ ftorn ttntmt 1 1 itnii/t fhhn 
thinf ] When* a jiaHsengi r Injunsl in a 
jxillisloa 1*4*1 w«*cn two motor eats, in 
<*ti< of whi< h bo was t lavrlliug, bi ought 
jtu <t< Uou fot ni‘gitgoti(< ugninst t*o(h 
«lriv» IS. ho w’SiS in id njlJt J4*d itt rocov**!* 
.kii again R tho uiiHUt < essful deft, the 
I ’list H aw aide*! against idtn In rospiKst. 
of the sur'4*t'SHrut dr ft KlitKl^AVD v. 
Mt m.i I'l 6c Mt'lACM, U930J N. Z. 
L. it. 22). -N.Z. 
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Cases 501— 595b. English and Empibe Digest Supplement. 


Part IX. — Proof 

501. AM. Annotation : — ^Mentd. Campbell v. 
Poliak, [19271 A. C. 732. 

507, AM. Annoialiotis : — As to {!) Dlstd. Jones v. 
Greai Western Ry. Co. (1930), 47 T. L. R. 
39. Consd. McOr)wan v. Stott (1923), 99 
L. J. K. B. 357, n. As to (2) Refd. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton & 
Cooksoii, Jjtd. (Liverpool) (1929), 143 L. T. 
290. 

510a. — .] .Jones v. Obeat Western Ry. Co. 

(1930), 47 T. L. K. 39, H. L. 

518. Add. Annotation : — Refd. .Tones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 39. 

519a. — -. t A widt)w, whose luisband had been 

killed in a motoi* accident, brought an action 
for damages against the driver of the motor 
car in wliich her husband was riding when 
he was killed. At the close of pltf.’s case, 
tlie trial judge, partly at the invitation of 
deft.’s counsel, held that there was no case 
to go to the jury & gave judgment for deft. 
On appeal by pltf., the Ct. of Appeal held 
that the facts proved requhed explanation 
by the driver of the motor oar, as they con- 
stituted an accident of a kind which would 
not usually liappen with proper driving, A 
therefore the case ought not to have been 
withdrawn from the jury, ^’here must 


of Negligence. 

therefore be a new trial. There must be a 
special order with regard to the costs. Pltf. 
must have the costs of the appeal, but with 
regard to the costs of the first trial, if pltf. 
succeeded in the new trial, she would have 
the costs of the first trial, but deft, was not 
to have the costs of the first trial in any 
event. — Haluwbll v. Venables (1930), 99 
L. J. K. B. 3.53 ; 143 L. T. 215 ; 74 Sol. Jo. 
264, C. A. 

666. AM. Annotation : — Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

678. AM. Annotation: — ^Refd. Manchester Corpn. 
V. Pamworth (1929), 46 T. L. R. 85. 

680a. .] — Hargrove v. Burn (1929), 46 

T. L. R. 59. 

690. Add. Annotations : — Consd. EUor v, Selfridgc 
& Co. (1930), 46 T. L. R. 236 ; McGowan v. 
Stott (1923), 99 L. J. K. B. 357, n. 

594. Add. Annotation: -Dlstd. McGowan v. 
Stott (1923), 99 L. J. K. B. 357, n. 

695a. .J-McGow^an r. Stott (1923), 99 J.. J. 

K. B. 367, n. ; 143 L. T. 217, C. A. 
Aniwtaiion : — FoUd. llalliwcll v. Venables (1930), 99 L. J. 
K. B. 353. 

595b. .1— Ellor V. Seleridge & Co., Ltd., 

No. 382a, ante. 


PART IX. SECT. 1, SUB-SRCT. 1. 

s|[. Wilfvl Tieylect — A qnestinn, of law.] 
— Tne term “ wilful neglect " has a 
Hpociai signifioauco in law, as estab* 
liHhod by judicial clocisious. Sc tbo 
question whether facts ostabllRbed in 
the caHO amounted to “ wilful neglect '* 
is a question of law & not of fact. — 
SKoaiiTARjr OF State v. Ghanaya 
Lal-Sri Kishan (1928), I. L. II. 10 
Lah. 329.--IND. 

Bb. ( UintradU'tor}/ eiridU itec —DerMon 
of trial judge binding on court of nmn al. \ 
— Abboit w. Davis (Man.), [1029 J 4 
1). L. B. 993. CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— A. 

ak. Non-auU -JJaaed upon answers 
to interrogatories — tJffect of defendants 
tendering no furtficr evidence .] — Kirby 
t>. Palmer, {1928J I W. W. H. 908 ; 37 
Man. L. It. 277.— CAN. 


PART IX. SECT. 1, SUB-SECT. 2.— B. 

486 i. (Jeneral rule.] — While the 
general rule of law ia that a Judge may 
withdraw an action for negligence from 
the Jury & non-auit pltf., where, on the 
undisputed facts of the case, it appears 
that the accident was directly caused 
by pltf.’s own negligence, although 
there may have boon, on the facts, 
some iiogligenco on the part of defts., 
yet this power should not bo exorolsed 
iinless the ovldouco is so strong that 
it would bo wholly unreasonable for 
the jury to find that pltf. had not 
caused the accident by his own negli- 
gence. — Erickson v. Canadian PAoino 
IlY., [19281 3 W. W. R. 094; affg., 
22 Sask. L. R. 299.— CAN. 


PART IXt SECT. 1, SUB-SECT. S. 

544 xxli. .1 —Ucld : there being 

a dispute as to the facts from which 
the inference of contributory negligence 
was to be drawn, the question was 
properly loft to the Jury by the trial 
judge for tho Jury io dooldc. — Anson 
V. Black & White Cabs, Ltd., Black 
A' White Cabs, Ltd. v. Anson, [19281 
N. Z. L. R. 321.— N.Z. 


PART IX. SECT. 1, SUB-SECT. 4.— A. 
654 ill. .1 — Hoyt’s Proprubtary 


Ltd. V. O’Connor, [19281 V. L. R. 
222 ; [19281 Aigus L. R. 117; 40 

C. L. R. 566. -AUS. 


664 Iv. .} — Non-direction is a 

ground for granting a now trial only 
when it produces a verdict against the 
evidence. — ^M ountain v. Rr>MONTON 
Cjty, [19281 4 D. L. R. 697 ; [1928] 3 
W. W. R. 270.— -CAN. 


PART IX. SECT. 1, SUB-SECT. 4.— B. 

661 Ji. .]— Harris v. Healing 

A. G. & Co. Pty., Ltd., [1927] B. A. 
S. R. 131.— AUS. 

PART IX. SECT. 1, SUB-SECT. 4.— C. 

666 xlv. .] — Davison v. Conrad 

(1924), 58 N, S. R. 218.— CAN. 

665 xlvi. .] — ^Anson V. Black 

& WmTE Cabs, Ltd., [1928] N. Z. L. R. 
321.— N.Z. 

665 xIvU. .1 — Dalgetty v. 

Hamilton Radial Electric Ry. Co. 
(1928), 62 O. L. R. 613.— CAN. 

PART IX. SECT. 1, SUB-SECT. 4.— D. 

h i. Inconelusiiie.] Mahshman 

«. McDowell, [19281 3. R. Q. 308. - 

AUS. 

k i. - .] — Kee’D’ii r. 

Johnson (N. H.), [1929] 1 J). L. R. 
5(»J. CAN. 

r i. .1--PEDLOW V. Cana- 

dian National Ry. Co., [1928] 4 
D. li, R. 776 ; 62 O. L. R. 481.— CAN. 

aj. Damages assessed on wrong 
principle.] — Where damages have been 
assessed on a wrong ^nciplo a new 
trial will be ordered. — -Dryden v. Ork 
(1928), 28 B. R. N. S. W. 216; 45 
N. S. W. W. N. 44.— AUS. 

PART IX. SECT. 2, SUB-SECT. 1.— A. 

673 xxvi. ,] — CniTPENDALE t». 

Winnipeg Electric Co., [1928J 1 
D. L. R. 920 ; [19281 1 W. W. R. 238 ; 
37 Man. L. R. 207.— CAN. 

PART IX. SECT. 2» SUB-SECT. 1.— B. 

581 xxi. .] — Blacker v. 

Waters (1928), 28 S. R. N. S. W. 406 ; 
45 N. S. W. W. N. 111.— AUS. 
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PART IX. SECT. 4, SUB-SECT. 1. 

689 xiii. Tooth in patienVs lung 

after extraction of — Held : the 

maxim res ipsa loquitur did not apply. 
— MoTaggabt V. Powers, [10271 1 
D. L. R. 28 ; 36 Man. L. R. 73 ; [1926J 
3 W. W. R. 513.— CAN. 

689 xiv. FatUt possibly due io 

action of third porfi/.]— Observations 
upon tho applicability of the maxim 
res ipsa lomntur in oases where there 
is a possibility that tho fault may be 
duo to the action of a third party. — 
Carruthers V. MacGregor, [1927] 
8. C. 816.— SCOT. 

589 XV. .] — Henderson v. 

Maik, [1928] S. C. 1.— SCOT. 

689 xvi. — Dangerous article 

thrown from train.] — Hoffman v. 
Nielsen, [1928] 8. R. Q. 364 ; 22 

Q. J. P. R. 147.— AUS. 

689 xvii. .1 — Sbbediuk v. 

POSNER, [1928] 1 D. L. R. 048 ; [1928] 
1 W. W. R. 258 ; 37 Mon. L. R. 230.— 
CAN. 

589 xviii. .] — While proeooding 

at a moderate spewed dfft.’s car struck 
pltf., a pedestrian, who was crossing 
t lie street at a alow pace. The accident 
took place near the ccuti’o of the stit)et ; 
there were no other vehicles or poiles- 
trians in tho vicinity. Sc there was 
nothing to obstruct deft.’s view of 
pltf. : — Held : tho onus was on deft, 
to show*, if ho was to escape the 
imputation of negligonco, that the 
accident happened without fault on 
his part.— KA'rZKNHTKiv r. Ddv'Knhaoe 
(1929), .50 N. L. R. 291. ~S. AF. 

696 i. Sparks from engine.] — Held: 
there being evidence which would 
justify the jury in drawing the inference 
that the fire was occasioned by a spark 
from the engine, it was not necessary 
for pltf. to show negligence In the 
operation of the engine. — ^M orwick v. 
Provincial Contracting Oo., Ltd. 
(1923), 55 O. L. R. 71.— CAN. 

g i. .] — Burnside v. Reid, 

[1W8] 2 D. L. R. 303.— UAN. 

sk. jRHnUlal of presumption.] — Held : 
assuming the maxim res ipsa lomdhtr 
applied, defender would still be entitled 



VoL ZXXn.-N<(ligeiiM. 0aaw<01— 70«. 


601* Add, Annotations : — Consd, Ellor v. Selfridge 
& Co. (1930), 46 T. L. R. 236 ; HaUiwell v. 
Venables (1930), 99 L. J. K. B. 353. Apld. 
McGowan v, Stott (1923), 99 li. .T. K. B. 
357, n. Reid. Gosse MUlard v, Canadian 


Government Merchant Marine, American Can 
Co. V. Same, [1927] 2 K. B. 432. 

607. Jdrf. A unuiat ion : -Consd, Jones v, Croat 
W’esloin Uy. Co. (1930), 47 T. L, It. 39. 


Part X. — Defences. 


628. Add, Annotation : — Refd. Clcgliorn v. Oldham 
(1927), 43 T. L. R. 46.5. 

683. Add, Annotations : — Refd. Dew v. United 
British S.S. Co. (1928), 139 1.. T. 628. Mentd. 
Uoyd V, Cook, Goudge v. Broughton, Simeon 
V, Miatt, BaiH/ram v. Brown, Barker v. Hudson 
[1929] 1 K. B. 103. 

636a. .] — ^Pltfs., stevedores at. the port 

of Tampico, in Mexico, underUiok to load a 
steamship of defts.*, the J^ssex Isles, with 
kcrosine & gasoline. The cargo being of 
a dangerous character, pltfs., who hati had 
much experience in handling such cargoes, 
stipulated that they should liavo entire con- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
kill ml Aj injured many of the workmen eng^ed 
& destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Pltfs. brought an action against defts. for 
damages, & it veas found as a fact that the 
explosion was caused by a spark made by a 
beam which fell into the hold, the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.’ men from 
the hold. Pltfs. contended t.hat if the beam 
had been pro])erly secured by bolts it would 
not have fallen, k they said that defts. had 
been negligent in leaving the beam un- 
bolted. Defts. contended that the proximate 
cause of the explosion was the negligence of 
pltfs. in not hoisting the tray with proper 
care, & they counter-claimed for the loss of 
their ship : —lleld : on the facts the ship- 
owners had not been guilty of negligence m 
leaving the beam unbolted, or that if they 
had been guilty of negligence in so leaving it 
pltf. stevedores knew, or ought to have 
known, that the beam was unbolted, vk; took 
the risk ; & the stevedores themselves had 
been negligent in failing to use proper cai-e 
in hoisting the tray. — Oomp.^nta Mexicana 
De Pbtrolec) El Aguila v. Essex 
Teanspout & Trading Co., Ltd. (1929), 141 
L. T. 106; 34 Com. Cas. 198 ; 17 Asp. M. L. 
590, C. A. 

658. Add, Annotation :--Consd. Brooke v, Bool, 
[1928] 2 K. B. 678. 

0g2a. •] — A firm of stevedores employed 

by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 


engaged in unloading a ship. The cargo 
consisted of bags of maize, which were made 
up into loatls by the 8tievedoi*es &> hold 
togetlier by rope slings provided by the 
stevedores. & the bags w'ere then raised by 
the stevedores from the hold to a stoelyani 
on the deck. The stevedores’ duty ended 
witli the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the poitorsge co. by means of a dock 
crane. The stevedores gratuitously per- 
mitted tlie porterage oo. t<) uso thoir slings, 
which wore already i*ound the bags, for the 
transport of tlio bags to tins dock, & it was 
a matter of mutual convenience that the same 
slings should be used throughout. The 
stevedores i‘mployed a s(*rvant- specially 
charged with the duty of i!ius])ec1 iiig tin* slings, 
A, as the stevedores knew, Du* porters relied 
on the care of the stevedores for the safety 
of the slings. A sling broke w hile the bags 
were being 1 ransport-iul from Du* steel- 
yard to Die <lock, X the bags fell X killed a 
servant of the jiorterage c(k In an action 
of damages brought by his dependants against 
the stevedores: ~ IJrld : m the special cir- 
cumstances of the case tlie firm of steve- 
tlor<*8 ow(‘d a duty to tJie port(*r8 to see that 
Die sling was in a fit c'ondition to take the 
weight of the load ontrust-ed to it, X on the 
facts, the finding f)f Die U>rd Ordinary that 
i hey had failed to discharge that duty ought 
not to be disturbed. C’ikpman oit Oliver 
r. Saddlkh a (’<)., (19291 A. (3. 684 ; 98 
L. .1. J*. C. 87 ; 141 L. T. .305 ; 45 T. 1a R. 
456; .34 t’om. CJas. 277, JI. L. 

667. Add. Annoiaiion : Apld. Brooke v. Bool, 
[1928] 2 K. B. 578. 

674. Add. Afmotaiion : —Rttd, Canadian Pacific 
Ry. r. Kelvin Shipping Oo. (1927), 138 L. T. 
369. 

695. Add. Annotations : —Refd. G. W. Ry. v. S.S. 
Mostyn, The Mosiyn, [1928] A. 0. 67 ; St. 
Anne’s W^l Brewery Oo. v. Roberta (1928), 
140 L. T. 1. 

703. Add. Annotation -Dbtd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 67. 

704. Add. Annotation : — Dbtd. G. W. By. r. S.S. 
Mostyn, 'The Mostyn, [1928] A. 0. 67. 


to succeed in respect (1) that he hod 
oilei^ several reasonable oxpiaiiations 
of the aoddent, & so 1^ diachanfed 
the <mu 9 laid upon hiin by the appUca- 
tion of that maxim, & (2) that, In 
any event, he had definitely disproved 
neilgenoe on his part.--HBNDEi«»o.v «. 
M!Srtl9281 S. C. 1.— SOOT. 

PART DC. SECT. 4, SUB-SECT. 2. 

si. ApplicaHan of wwwim.}— There 
beltf ^ evidence BhojrtM how 
an aoddent happened ; — Held : the 


< maxim res ipaa loguitur did not apply 
llu'iiARDSON V. Canadian Natio.val 
' IIT. CO.. [19271 2 D. L. 11. 801 ; 32 
f^an. Ry. Cas, 411 ; 80 O. L. R 290.-- 

I CAN. 

.1 — ^Tbe distinction l)ctwren 

cases In which the maxim res ipm 
loQuxtur applies & those in which the 
cause of uio aoddent is 
referred to.— M oCuntook * 

S9;. Dj L. u. SJW . 


Ry. Cae. 39 ; 36 Man. L. It. 497.- 

CAN. 
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PART X, SECT. 1, SUB-SECT. 2.— A. 

622 ix. .1 — Kbid V. MimK’O, 

(1927J 1 D. L. It. 235; .59 O. L. R. 
579.— CAN. 

PART X. SECT, 1, SUB-SECT. 2. — B. 

638 V. - - Mf’LjfiAN ». Boujwkt 

(H. [1929J 4 I). L. It. !tS9; 3 

\V. VV. It. 44.- -CAN. 


PART X. SECT. 1> SUB-SECT. 3. 

m 1. .J— JB 880 N V. Rural 

Mr'MciPALiTV OK Livingston* (Bask.), 
11929] 2 D. L. it. 474 ; 1 W. W. It. 
474. -CAN. 


J.8. 
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Cases 705-748 


English and Empikr Digest Supplement, 


705. Add. Annotations : — Consd. G. W. By. v. 

S. S. Mostyn, The Mostyn, [1028] A. C. 67. 
Refd. Witbam Outfall Board v. Boston Corpn. 
(1926), 186 L. T. 756; Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 
Mentd. Tolley v. Fry (J. S.) & Sons (1929), 46 

T. L. K. 108. 

706. Add. CHaiiona : — Bivsd. aiib. nom. Great 
Western By. Co. v. Mostyn (Owners), The 
Mostyn, [1928] A. 0. 57 ; 97 L. J. P. 8 ; 138 
L. T. 403 ; 92 J. P. 18 ; 44 T. L. R. 179 ; 72 
Sol. Jo. 16 ; 26 L. G. R. 91 ; 17 Asp. M. L. C. 
367, H. L. 

Add. Annotations : — ^Reld. Witham Outfall 
Board v. Boston Corpn. (1926), 186 L. T. 
766 ; Dee Conservancy Board v, McConnell, 
[1928] 2 K. B. 159. 

718. Add. Annotation : — Refd. Fisher v. Oldliani 
Corpn., [1930] 2 K. B. 364. 


720. Add. AnnotaiUm: — ^Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

722. Add. Annotations : — Consd. Forbes, Abbot A 
Lennard v. G. W. By. (1927), 188 L. T. 286 ; 
G. W. By. V, Durnford (1928), 139 L. T. 146. 
Refd. Marbe v. George Edwardes (Daly’s 
Theatre) (1927), 138 L. T. 51; Silverman v. 
Imperial London Hotels (1927), 137 L. T. 67 ; 
Livook V. Pearson (1928), 33 Com. Cas. 
188 ; Great Western Bailway v. Monmouth- 
shire County Council (1929), 94 J. P. 6. 
Mentd. Marbd v. George Edwardes (Daly’s 
Theatre) (1927), 48 T. L. B. 460 ; WaUems 
Bederij A./S. v. Muller, Batavia, [1927] 2 
K. B. 99 ; Gaze W. H. & Sons v. Port Talbot 
Corpn. (1929), 93 J. P. 89 ; Great Western 
By. V. Monmouthshire County Council (1929), 
93 J. P. 142 ; Bentall, Horsley & Baldry v. 
Vicary (1930), 47 T. L. B. 99. 


Part XI. — Contributory Negligence. 


726. Add. Annotation : — Apld. Service v. Sundell 
(1929), 46 T. L. B. 669. 

729. Add. Annotations : — ^Apld. Service v. Sundell 
(1929), 46 T. L. B. 669. Consd. Cooper v. 
Swadling (1929), 46 T. L. B. 73. 

731. Add. Annotation : — Refd. The Vectis, [1929] 
P. 204. 

731a. .]"'ln an action for damages under 

Jiord Campbell’s Act brought by pltf. in 
respect of the death of her h\isband, who had 
been killed in a collision between his m< ►tor- 
bicycle & doft.’s motor car, the judge directed 
tlie jury that, if they found that th(‘ accidi'nt 
was due to the negligence of both parties 
substantially, there would bo contributory 
negligence on the pai't of the deceased man 
Ac both would be to blame, Ac the jury would 
have to find for deft. The jury found for 
deft. The Ct. f>f Appeal directed a new 
trial, holding that the jury should have been 
directt‘d that if the deceased man was guilty 
of neglig('nce, but deft, could by exercising 
reasonable care liave avoided the collision, 
they wort' still entitled to lind for pltf. 
JJeld : since, on the facts of the case, from 
the niojiM*nt wh<*n the parties became aw'are 
of their respective positions there could have 


been no time for deft, to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
must be judgment for deft. — Swadling v. 
Cooper (1930), 4 T. L. B. 697 ; 74 Sol. Jo. 
636 ; suh nom. (JooPER v. Swadling, 143 L. T. 
732, H. L. 

735. Add. Annotation : — Apld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

7a6a. Jury unable to decide liability.] — In 

an action for damages for personal injuries 
alleged to have been caused by deft.’s 
negngent driving of a motor car, the jury 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident : — Held : on this 
verdict judgment could not be given for 
either party. — Service v. Sundell (1929), 
99 L. J. K. B. 56 ; 46 T. L. R. 12 ; 73 Sol. Jo. 
729, 0. A. 

Armoiaiion : — Ezpld. Cooper v. Swadllnff (1929), 46 T. L. 11. 

73. 

748. A dd. Annotations : — ^Dbtd. Service v. Sundell 
(1929), 46 T. L. B. 669. Refd. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 


PART X. SECT. 8. 

719 i. Profesaionial aasisUmce 

called in — Local authority providing 
medxodl attention.] — Hospital liable for 
the nealiffenoe of ntirues after an 
Operation. — N ybbro v. I^kovost Muni- 
cipal. Hospital Board, [1927 J 1 
D. L. R. 969 ; [1997] S. 0. K. 220.— 
CAN. 

PART XI. SECT. 1, SUB-SECT. 1. 

728 ix. .] — Kxnzzs V. Hart 

(Saak.), [1927] 3 D. L. R. 889.— CAN. 

728 X. .1— Johnston tj. MoMor- 

RAN (B. O.), [1927] 4 D. L. R. 335 ; 
[1927] 3 W. W. R. 37.— CAN. 

728 xl, .] — ^Peacock v. Stephens 

(Saak.). [1927] 4 D. L. R. 1067 ; [1927] 
3 W. W. R. 570.— CAN. 

728 xil. .] — Nason r. Huune 

(B. CJ.), [1929] 4 D. L. R. 490.- -CAN. 

726 xlii. -.]— Atwood c, Luiio- 

riN\ (1928), 40 B. C. R. 446. -CAN. 

782 Ixviii. ,] — ^MoLAuaaiJN v. 

Luno, [1927] 2 D. L. R. 186 i [1927] 
B. r. il. 303 ; varying, [1926] 3 D. L. H. 
918.— CAN. 


732 Ixix. — .]- The statutory onus 
on the driver of a motor car of ahowlng 
that loaa or damaere resultingr from Ira 
use did not urine from his nosrllffenco 
does not operate to compel th<' ot. 
to hold to DO noxliaonoe that which 
would not otherwise be no^lifirenoe or 
to refuse to give effect to the defence 
of outttributory noglJgeuoe where the 
evldonoo supports it, but merely goes 
to the burden of proof. — Prudbn v. 
Foxon, [1928] 3 W. W. R. 24.5.— CAN. 

732 Ixx. - - .1 Dent r. I^rhkb, 
11929] 4 D. h. J{. 716; 04 O. L, R. 
323.— CAN. 

782 Ixxi. .]— ScHMtrLANi) V. 

Lucas (Alta,), [1929] 3 D, L. R. 848 ; 
- CAN. 

782 Ixxii. .]- McKinnet r. 
Root, 11929] 4 D. L. II. 138; 2 

W, W. R. 340 ; 24 Alta. L. R. 181 ; 
aJTg., 11929] 2 D. L. II. 604 ; 1 W. ^\ . R. 
S84.— CAN. 


sn. Breach of stalutory regulation by 
plaintiff.} — If a breaoh by the pltf. of 
a statutory regulation against plUiou- 
ridtng ooours, then, provided that the 
oimuustances are aut'h tliat the 
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mauageiuout of pltf. 'a motor vehicle 
was a determining factor of the 
collision, it is to be oasnmed, without 
further evidence, that the pillion- 
riding did in fact make the manage- 
ment of the motor vehicle more 
dlffionlt. A; waa negligenoe oon- 
tributlug to the accident. — M ortehs 
V. Fry, 11928] S. A. S. R. 60.- AUS. 


PART XI. SECT. 1, SUB-SECT. 2.— A. 

744 xxxiL . J— Davidoe e. John- 
son & McDonald, Ltd. (1926), 59 
N. S. R. 76.— CAN. 

744 xxxlii. .1— Ballantine V . 

International Rt. Oo., [1927] 4 
D. L. R. 961 J 61 O. L. R. 273.— CAN. 

744 xxxiv. .] — ^Where in on 

aottou for damages arising out of 
the oolUsion of two motor ears at the 
orosBlng of two roads it was proved 
that deft, had been negligent in not 
keeping a proper look out, but it was 
also proved that the driver ot pltf.'s 
oar had seen deft.*B oar at a oonalder- 
able distanoe from the erosaiug, but 
had Ignored it, oonaldering as he was 
on the main road Sc had the riiriit of 
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746, Add, AnnotaUom : — Dlstd. Swadling v. CJooper 
(19S0), 46 T. L. R. 697. Refd. Haiinxive v. 
Bum (3 929), 46 T. L. R. 69. 


751 « Add, Annotttt'KW.s : — Apld. Rargrovo v. Bum 
(1929), 46 T. L. R. 59. ; Swadliug v, Ot>oper 
(1930), 46 T. L. R. 597. Refd. The Vectia, 
[1929] P. 204 ; The Chatwood, [1930] P. 273. 

765a. .] — ^The fact that a man was killed while 

endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place whore the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept careh^y under 
control,” is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the oo. from liability for the 
accident, the jury having found that the 
driver of the tramcar was in fault. — Toronto 
Ry. Co. V . King, [1908] A. O. 200 ; 77 L. J. 
P. C. 77 ; 98 L. T. 660, P. C. 


770a. .] — IlARGROVB V . Burn (1920), 46 

T. L. R. 59. 


781. Add. Annotations : — ^Dlstd. Oompania Moxi- 
cana De Petroleo El Aguila v. Essex Trans- 


I>oTt & Trading Oo. (1929), 141 B. T. 106. 
Apld. Service v. Sundell (1929), 45 T. L. R. 
509. Consd. Cooper v. Swadling (1929), 46 
T. L. K. 73 ; Hargrove v. Burn (1029), 46 
T. Ji. H. 69; Service r. Sundell (1929), 99 
L. .1. K. H. ,V). 

781a. - ,] -LlAiuutcnK r. Burn (1929), 40 

T. L. H. 59. 

782. Add. Annotations : — Consd. The Vectia, [1029] 
r. 204. Mentd. The Backworth, [1927] P. 
260. 

783. Add. Annotation : Refd. The Vectis, [1929] 
P. 204. 

784. Add. Annotation Refd. Cooper y. Swailling 
(1929), 40 T. B. U. 73. 

784s. .]-nAK(HioVR r. Burn (1929), 40 

T. B. R. 69. 

790a. Stevedores loading dangerous cargo — Stipula- 
tion for sole control of loading.] — Comt^ania 
M isxrcANA DE Petroleo El Aguila tJ. 
Essex Transport Ac Trading Oo., Ltd., No. 
636a, ante. 

791. Add. Annotation: — Refd. Canadian Pacific Ry. 
V. Kelvin Shipping Co. (1927), 138 L. T. 369. 


way he could ooutluuo hla oourse : — 
Hdd : the driver of pltf.’H oar had not 
acted reasonahly In ignorlne: the 
approaohlDg oar on tbo assiuuptlon 
that deft, would reupect hl<i right of 
way, & ho had boon guilty of contribu- 
tory negligence which dlHontitled pltf. 
from suooeodlug. — U obinson Bros. v. 
Hrndrbson, (1928] App. D. 138. - 
S. AF. 

744 XXXV. ,]— Tkevob-Smith v. 

Walters (1928),‘ 49 N. L. K. 351.-- 

S. AF. 

744 xxxvi. — .]™ The fact that the 
gatoB at a railway crossing have been 
left open docs not ovcuao a person 
approaching tho track from taking 
reasonable precautions before crosHing 
it in order to discover whether a tialn 
is coming. — M iohalinbki v. Canadian 
Pacific Railway Co., 119281 3 

W. W. R. 238,— CAN. 

PART XI. SECT. 1, BUB-SECT. 2,— B. 

771 xxxix. SubseQuent proceedinas, 
(19231 4 I). L. R. 727 ; (19231 S. C. K. 
730 ; 11923] 3 W. W. R. 938. 

771 Iv. Hbaltno (A. G.) & 

Co, pROPMETART, LTD. r. HARRIS 
(1927). 39 C. L. R. 560 ; 11927] Argus 
L. It, 386. - -AUS. 

i„| 1 — Pbnrohk V, Barb 

(B. a), [1927] 4 I>. L. II. 407 ; (19271 
3 W. W. R. 104.- -CAN. 

771 IvU. .]— Hamilton v. 1'al- 

LisBB Hotel Auto & Taxi c:!o.. Ltd., 
ri»281 4 D. L. R. 962 ; (1928] 3 
W. W. It. 497. -CAN. 

771 Ivlli. . 1- N*’ ■ I**”'’, 

(Man.). [1929] 4 IL 1*. If. 

\V. W.R. 513, CAN. 

PART XI. SECT. 2. 

782 xvl. *1— Hoam V. IN- 

VEBARITY (i926), 28 W. A. L. R. 125. 

^78*2 xvll. Erickson v. CA.Mtp- 

BEli’sflSD. (1928). 39 B. O. R. 472.- 

^^I. Coniribulorv Negliaen^ Art, 1925 
^Applicaiian o/.)— In applying above 
Art.^e questions which the trl^ 
should ask himself are : 
fault was tbo aoddent oau^d I By 

oiw .o* 


B. C. R. 426. — CAN. 

K II Cosfs.]— H arper r. 

MoL^N 1192812 D.tL.B. 986; U»2811 
W W R 912 ; 39 B. C. R, 480.— CAN. 


so. IF Am neglioence contimunis.] 
CoMMiasiONKU or Railways r. 
Skinner (1927), 30 W. A. L. It. 45. - 

AUS. 

•p. Oonlnhidorif Ntgltuenci ,(rt. 1925 
(If. (\) — ApnUentios oM- -T udwx'k 
MoKelvtb (B. C.), (1929] 4 1». l4. It. 
691. -CAN. 


PART XI. SECT. 8. 

786 vli. .1 — In an action of 

damages against a corpn., os the 
statutory authority chan^ with the 
duty of providing light in common 
stairs within the city during the hours 
of darkness, defondera moved that the 
action shouldlie dismissed os irrelevant. 
In rospeot that upon hor own aver- 
ments pursuer was guilty of contrJbu- 
torv negUgeuoo in i^lng down a stair 
which she know to be In darkness 
without first obtaining a light : — Held : 
pursuor's averments did not lUsolose 
contributory negUgonoe on hor port 
such as to warrant dismissal of tbo 
action. — J aokbon v. Oi^asoow Corpn., 
(19281 8. 0. 37.— SCOT. 

786 vlii. .1 — KnowlfMigo alone of 

tho dangerous cunilltion of premises 
is not a bar to a olalru by an invitee 
against an Invitor in resptx't of an 
Injury resulting tbon^fmni. Hiioh 
knowledge is relevant to the question 
of the exU'nt of the duty of care owed 
by tiio invitor ; (g it is relevant also 
w hero there is a dofenoe of volenli mm 
/it tnjvria or of oontrllmtory negli- 
gence.— H oy V. AUCKLAND ilARItOUR 
Board, [19281 N. Z. L. II. 710. - -N.Z. 

788 1. Enterino vehidU wtten 

driver perceptibly drunk. J — In on action 
against the driver of a motor car to 
recover damages for injuries sustained 
in a ooUislon caused by the driver's 
oegligonoe, pltf. Js not entitled to 
succeed where such negligence was due 
to the intoxicated oondiUon of deft., of 
which condition pltf. was aware at tbo 
time that he ncoepted the invitation to 
travel in the car. — P innif. v. Carroll 
(1927), 27 8. R. N. S. W. 495 ; 44 
N. S. W. W. N. 182.— AUS, 


789 1. luffict vj unrnino uf 
Thu fact that a pltf. suing for ibimagi's 
for uegligeucc received a cosuui warn- 
ing from a friend against the <iaiiger 
does not afford much support l o a pl«*u 
of contributory m^Ugeiioe : nor Is 
furgi'tfulfless per ee coutrlinitoiy iitigli- 
genop, tbo quesUou still ruinains 
whether it amounted under all tho 
circurastanopfl to a failure to otorolw^ 
ordinary care,— H ill r. fiT\ ok 
Saskatoon. (I929i 2 D L. n. 627 ; I 


W. 1! 
CAN. 


..02 , 2.1 .s. \u U 

PART XI. SECT. 4. 


„ .. . . bv 

(UioUum’s want of mw, liiuls liliusulf 
In a pusltion of liiiininmit dangcM’ can- 
not bo hold guilty of ucgllgoncc mortdy 
because in that emergency he does not 
net in the tiest way (o avoid tho 
danger. TiiORN’roN e. Fisher, 11928] 
App. D. 398.- S. AF. 

t 1. .1 - Pattbubon V. Cooper- 

HAM, (19281 I I>. L. li. 131.— CAN. 

I ii. .] CvuTiu Van ('amp 
Jtr ANDKRHOv. Van (Jamp r. (’ah'ikh (fc 
\M)|-IIM<»N, 119291 1 1>. Ii. i(. 62.'i ; 
nirg., 1 1 9291 1 Ih 1-. It. 129; 6.3 

(). L It. 2.'^.7. CAN. 

t lU. .] -Wilkins p. Dodds 
(Mnsk.), (19291 1 1). li. H. 119. CAN. 

t iv. - .1 The uegligenee of the 

driver of deft po.’h nulomoblle. at tho 
iiiit'rsei't Ion of two streets, foituMl idtf. 
wlm was dilvlng bis own (uitoniobile, 
tn liie faoe of liiiiuineut cnlUsIon with 
lief I . eo.’s autouiohlh', to choose 
between eullhlon A" ttie ehnnno of 
a-voldlng it h^ tumlmr his automobile 
up the Intersecting stiwt, W'hloh In 
at tempt log to do ho ran Into the 
( iirhiiur He damaged his iintoniobllc ; 
y/r Id : tho negligence of deft. eo. '« 
dilvnr in effiet cHUsed the damage 
HUMtnined t»y pltf. IIaiidiman v. 
Ykliaiw Cm*. Ltd., (1929) I D. L. R. 
917 ; 60 N. H. It. 352.- -CAN. 

t V. - — .) -Deft., tlio driver of an 
automobile trying to overtake (k pass 
another automolillc on a curve at an 
cxpcHsIve mtc of speed, collided with 
tin* automolillc of pltf. ajiproaohlng 
the curve from tlio opposite direction 
on his proper side of the roa<i. The 
former conConded that the latter migiil 
have paaied between the overtaklug 
tfc ovfTDikon autojnoblloH :- //< W ; 
then* was no duty on the driver of tho 
apTiroachlug antomohllo to do so. 

>1( Donald t>, Bkaanhon, (1929) I 
D. L. it. 272 ; (K1 N. H, It, 33.L— CAN. 

t vl. - —.1 Apple, li., driving a 
ear iMJlonglng to applt . co., prowa*dhig 
along the road <»u Ills correct side. 
tlmJing himself riinldcnlv c^mfrontod 
l>y roHp.’s anproui'hlng c.ar, which h^ 
cut a hllmi forner leading Into tho 
road, ill order to avoid what appeared 
(o Is* un liamlticnt Cidlislon, swerved 
to the opjiuslti* sldi* of the road, & 
thin- collided with rcsp.'s car, which 
had Khuultaaoously swei'ved on to Its 
eorn'Ct side : -//rW : applt. *B action 
In *<werv!ng to hiN wrong side of the 
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English and Empire Digest Supplement. 


792. Add. Annotation : — Refd. Dee Oonseryanoy 
Board V. McOoimell, [1928] 2 K. B. 169. 

798. Add. Citation .—17 Asp. M. L. 0. 117. 

Add. Annotation: — Refd. Oanadian Pa^siflc 
Ry. V. Kelvin Shipping Go. (1927), 138 L. T. 
369. 


803. Add. Annotations : — ^Refd. Hargrove v. Bum 
(1929), 46 T. L. K. 59; Swadling v. Cooper 
(1930), 40 T. Jj. li. 697. 

807. Add. Annotation: — Genefi'oLly, Refd. The 
Vectis, [1929] P. 204. 


Part XII.- 

810. Add, Annotation : — Mentd. Conquer v. Boot, 
[1028] 2 K. B. 336. 

822. Add. Annotation : — (fenerallt/t Mentd. Bvnn 
V. Baniber, 11930) 2 K. B. 72. 

842. Add. Annotation : — Consd. Grinham v. Davies 
(1928), 139 L. T. 379. 

842a. .] — Gowar v. Hales, No. 421a, 

ante. 

842b. .] — It is an established rule of 

practice that, in an accident case, it should 
not be intimated to a jury that deft, is insured 


-Damages. 

where this rule has been violated, it is 
within the discretion of the judge to discharge 
the jury, at the expense of the party whose 
. advocate has violated the rule. — Gbinham v. 
Davies, [1029] 2 K. B. 249 ; 98 D. J. K. B. 
703 ; 139 L. T. 379 ; 44 T. L. ll. 623 ; 72 
Sol. Jo. 303, D. C. 

842c. .] — Ellis v. Mayiiew (M.), Ltd. 

(1926), cited in [1929] 2 K. B. at p. 262 ; 98 
D. J. K. B. at p. 705. 

Annotation : — Consd. Grinham v. Davies, [1929] 2 K. B. 249. 


Part XIII. — Negligence causing Death 

871. Add. An7iolaih^i : — Mentd. l^ynn v. Bamber, 

[1930J 2 K. B. 72. 


896. Add. Annotation : — ^Mentd. Thompson v. 

L. M. & S. Ry. Co. (1929), 98 L. J. K. B. 616. 
910. Add. Annotation : — ^Apld. Dew v. United 
British S.S. Co. (1928), 139 L. T. 628. 

943. Add. Annotation : — Refd. Carling v. Lobbon, 
[1927] 2 K. B. 108. 


944. Add. Citations .—[1927] 2 K. B. 108 ; 96 
L. J. K. B. 616 ; 187 L. T. 266 ; 43 T. L. R. 
454. 

After this case add : — 

“ .] — SeSf now, Widows*, 

Orphans’ & Old Age Contributory Pensions 
Act, 1929 ( 0 . 10), s. 22.” 


road was leasonablu Sc tmatfoiidcd bv 
negrllgence. — II indmakhii r. (UfTirniK, 
Shrll (Jo. ok Nkw ZkaIvANH r. 
GUI'ICUK, 11930] N. Z. L. ll. IT). N.Z. 

PART XI. SECT. 6. 

808 Iv. .] — The con- 

tributonr ncglisronco of the driver of 
a vehicle who is not the servant or 
agreut of a passongror therein is no 
defence to an action by the latter for 
damages for personal injuries caused 
by the uegUgenoo of antdher person. — 
MoOuLLooii r. Stab CJonhtuuotion 
C o., [1928] 1 D. L. R. 970 ; [1928] 1 
W. W. ll. 211 ; 22 Sask. L. Jl. 231. - 
CAN. 

PART Xll. SECT. 2, SUB-SECT 2. 

818 i. i< ’'ear of personal injvru — 
Impending coH»#nton,]--WAiJvi:K v. ihr- 
i.o('imy Motor Co., 11930] S. C. 

SCOT. 

PART XII. SECT. 8. SUB-SECT. 1. 

a L Sum anffictent to give annvUy 
equal to annual earnings — Whether 
awarded on wrong principle .] — 
Bloudoij’f V. Canadian National, 
Railway (Sask,). [1928] 4 D, L. ll. 
29 ; [1928] 2 W. W. R. 619.— CAN. 

835 iv. - - - — .] — In on action for 
damages for pcrannal in juries a cluim 
for loss of W'ogos or earnings to the 
date of tiio oommonocment of the 
aotion or of the trial Is not recoverable 
as spooial damages ; such a loss is one 
to be taken into consideration by the 
jury in assessing general damages. — 
Txlache r. Canadian Nortukrn Ry. 
Co., [1929] 2 D. L. ll. 321 ; 1 W. W. R. 
100 : 36 C. R, C. 258 ; 23 S. L. R. 676. 
—CAN. 

d i. Unreasonable refusal to 

submit to Operation.} — Whore the con- 


tiniiunee or increase of an injured 
person’s Incapaidty is duo to his im' 
reasonableness in refusing to allow 
himself to bo operated on, the quuntuiii 
of damages allowable to him must be 
limited to what would bo reasonable 
compensatiou if ho had acted as a 
i-eabonablo man.^ — ^M asnv i\ Cartkk- 
Hallh-Aldinoeb Co., Ltd. (Sask.), 
11929] 3 W. W. R. 741.— CAN. 

St. Loss of limb.} — Darnels to be 
allowed to pltf., who has sustained the 
loss of part of his leg through the 
nogUgonce of deft., discussed. — C lark 
V. Wilson, [1926] S. A. S. ll. 342.— 
AUS. 

PART XII. SECT. 4. 

■V. Mitigation — Whether contributory 
nigligence of plaintiff may go in .] — 
In an aotion for negligence If pltf. Is 
hold entitled to succeed ho cannot bo 
deprived of part of tbo damages which 
he has pi*ovtHl or of his costs, on the 
ground that he W’os guilty of eon* 
tributory negllgenoo. — B arry v. Win- 
NiPEO Eijkctbic Co., [1926] 2 W. W. 11. 
791 ; 36 Man. L. ll. 27.— CAN. 

sw. Payment under insurance 

policy.} — In an action by pltf. to 
recover damages for tbo destruction 
of bis dwelling-house Sc a quantity 
of ohattol protK>rty caused by sparks 
emitted from deft.’s steam tug through 
deft.’s negligence; — Held: deft, was 
not entitled to deduct from the amount 
of damages found to haYe been sus- 
tained by pltf. on amount paid to plti. 
by an insurance oo. xmdur an Insur- 
auoo on the property. — B rown t>. 
McIUjc (1889), 17 6. R. 712.— CAN. 

as. .] — Farmer i>. Grand 

TnoNX EX. Co. (1891), 21 O. E. 299.— 
CAN. 


PART XII. SECT. 6. 

842 i. Defendant insured against lia- 
bilUy — Whether court informed thereof.] 
— WALSH V. Peat (N. B.), [1927] 2 
D. L. R. 1120.— can. 

842 ii. .] — Although it is, 

as a general rule, improper for counsel 
for pltf., when oroas-examlning deft., 
to ask whether deft, is entitled to an 
indemnity, from an insurance co., yet 
special clroumstanoes may justify the 
judge in not wlthdrawl^ the case from 
the jury- — W ilson v. Kent (George) 
& Sons, Ltd., [1928] N. Z. L. K 166. — 
N.Z. 

PART Kill. SECT. 2. SUB-SECT. 2. 

865 i. Child — Adopted child — Fatal 
Accidents Act, It. 8. O., 1914 (c, 151), 
s. 2 (a).]--HowiB V. Lawrence, [1927] 
1 D. L. R. 477 ; 69 O. L. R. 641.— CAN. 

g i. .] — Sisters of deceased are 

not entitled, as such, to the benefits 
of Fatal Accidents Act, 1920 (c. 29) ; 
& the mere allegation that they were 
dependent on him does not bring them 
within the Act. — SHrrrz v. Canadian 
National Ry. Co., [1927] 1 D. L. R. 
961 ; 11927] 1 W. W. R. 193 ; 21 
Sask. L. H. 345.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 3. 

o I, .1 — W. was injured by falling 

Into a gullet, which was in a street 
under the care of on urban district 
council. W. brought no aotion in bis 
lifetime, &;^ed within six months after 
the aoddent. Sc in oonsequenoe thereof. 
An aotion was Instituted by the widow 
under Lord Campbell’s Act. 1846 
(o. 93), more than ox mouths after the 
accident. Sc more than eis^t months 
from the death of W. .* pltf. 
was entitled to maintain the action. — 


1172 



VoL XXXVL— Kegligenee. 


Walsh v. Ballina Urban District 
CO tWOIL (1921), 65 I. L. T. 140.~IR. 


PART XIII. SECT. 2» SUB-SECT. 7.--B. 


907 ix. .] — claim for damages 

by a widow or the minor children of a 
person, whose death is alleged to have 
been caused by the negligence of deft., 
is not barred by the fact that the death 
was caused by the combined negligence 
of the latter & deceased.— Union 
Government (Minister of Railways) 
V, Lee, [1927J App. D. 202.— S. AF. 


907 X. .] — Morawitski r. 

Kostuchknko (Man.), [1920] 2 

W. W. It. 384 ; 38 Man. L. ll. 22S ; 
[1929] 1 W. W. R. .585. CAN. 


PART XIII. SECT. 2, SUB-SECT. 8.— E. 

h i. .] — The dependants of a 

person who has lost his life through the 


negligence of deft, are eutltled to com- 
pensation only for tho nmtonal loss 
caused to thorn by the accidetit, & 
not for mental suffering or distress, or 
to improve their material pnwpects. — 
Smart e. S. African Kyh. a: Hau- 
J), 49 N. L. R. 3(U.^-S. AF. 
imposed under TUttal Code 
in respect of eiccident — Taken into 
occoum.]— N athu Ram r. Chani> 
Kcab (1927), I. L. R. 50 All. 408.— 
IND. 

PART XIII. SECT. 2. SUB-SECT. 8. ~ F. 

.. .] — ^Younq i>. Canapivn 

Pacific Ry. Co. (No. 2) (Sask.), [19271 
3. W. W. R. 175.— CAN. 

PART XIII. SECT. 2. SUB-SECT. 9. 

953 i. Verdict not set aside - If evi- 
denre. in support. I —Flynn i\ litisfi 


SUUAR MANtTFAOTURlNO Oo., [19281 
I. U. 525.— IR. 


f i. .] — FlTZl’ATRlCK t). SCIIUAM, 

[1928] 1 W. \V. K. 751.— CAN. 

e 1. Snfficienci/>y — SliTiTZ v. 

Canadian National Ky. Co., [1927] 
I 1). L. R, 951 ; [1927] 1 W. W. R. 
193 : 21 Sttsk. L. li. 345.— CAN, 


a(p. 142)i. Lksi.ikw. tUrzKA. 

119291 I 1). 1.. U. 903 ; to H. 0, It. 441. 
CAN. 


sb. Fatal Accidents Aet, 1920, . 1 , 7 — 
\eidcct to file aJfftdaiHt under .] — An 
enler disinmslng with the filing of the 
afUdftvit rouulivd nndov above sect, 
should not be made when the result 
(d jimUIng It would bo to pn'Judlfo a 
right of deft, uhioh “■ «s ncenu'd sincu 

I ixr rmuMiiMiri'Mii'iii. «.if (ho HidlOU. — 
.S\MNl>KLL r. NtlimiKIlN FlKVA'TOW 
Co.. r.Ti*., [1928] 4 1>. li. 11. 982 ; 
(1'.>2S| 3 \V. \V. U. 433. CAN. 
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£)N6I<teM AND liMFlBE DlQEST SUPFLEUBNT. 


NOTARIES. 


PART II. SECT. 1, SUB-SECT. 1. 

b i. Nvmber of ‘notaries itrac- 

lisiiw in district.] — L‘c StKWART (B. C.), 
11929] 4 ]). L. 31. .'i28.-~CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

sa. Who may appoint — Whether local 
BwinsH Columbia Law Soo. 


i>. STaWAKT, [1928] 4 D. L. R. 672.— 

CAN. 

PART III. 

e i. .] — There is Impropriety, to 

Hay the least, for a notary to insert in 
a will passed before 1dm a clause by 
which the testator directs that the 
exors. &; the heirs shall employ him for 


the execution of the will. It is con- 
sonant to sound legal principle, & even 
to public order, that a deed passed 
before a notair do not contain any 
stipulation In his favour. — S t. Dbnib 
r. Thibodbau, [1929] 3 D. L. 31. 749 ; 
K. G. K. 346 ; affy., 41 Quo. K. B. 207. 
— CAN. 
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Vol. XXXVL-Oases l-ai6a. 


NUISANCE. 


Part I. — Definition, Nature and Characteristics. 

1. Add, Annotation -Retd. Vanderpant v. May- 
fair Hotel Oo. (1929), 27 Jj, G. R. 752. 

8* Add, Annotation : Gonsd. Fontardawe Rural 
District Council v, Moore-Gwyn, [1929] 1 Ch. 

666 . 

18* Add, Annotation : — As to (3) Retd. The Carl- 
garth, The Otarama, [1927] P. 93. 

26. Add. Annotation :—Mentd, MuHiral Per- 
formcrb’ Protection Assocn., Ltd. r. British 


IiittTiiatxmnl Pictiims, Ltd. (1930), lt> 
T. 1.. K. 

31. idd. A^inotaiion -Gonsd. Vanderpant v, 
Mayfair Hotel Cu. (1929), 27 h, G. K. 762. 
58. itld. Annotation: - Refd. A.-C. r. Sharp 
(19.30). 09 L. ,1. r\\. iil, 

66. Add. Annotation : -As to (2) Refd. Vander- 
pant r. Mavfaii' Hotel l^o. (1929), 27 !>. G. R. 
752. 


Part II. — Nuisances in respect of Particular Matters 


76. Add. Annotation: — Consd. (jr(‘at VV«‘s(<‘in 
Railway r. Monuiouth8hu*o ('oiuit\ Conncil 
(J929), 91 .1. P. 6. 


77. Add, Annotation : - -Gonsd. Parnworth n. Man- 
chester City Oorpn., [1929J 1 K. B. 633. 

98a. Hotel kltohen.] — The malcing or causing of 
such a noise on premises as materially inter- 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance ; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these principles 
an injunction was granted in an action by 
the occupier of a house abutting on a highway 
to restrain the owners of a neighbouring hotel 
fj'om causing a nuisance to pltf. by noise 
arising froin the hotel kitchen. — Vandekpant 
V. Mayfaih Ho’I’EIl Co., Lfd., [1939 j 1 ('li. 
138; 99 Ji. J. (7i. 84; 112 Ji. T. 198; 94 
J. P. 23; 27 L. G. R. 762. 

121a. .] — Vanderpant v. Mayi^’air Hotel 

Co., Ltd., No. 98a, ante. 


134a. Manure manufacture.]— Cardkt.l v. New 
Quay Local Boaud (1876), 39 ,L P. .lo. 742. 

134b. Rag & bone business.] -1\ set up a business 
of a rag & bone inoi chant witbout leave. 
The bones were storcnl in bivgH A removed 
weekly. The justices having found as a 
fact that the business was noxious & tijusdom 
generis with those specilkMl, convictod 1\ : - 
Held : tlie conviction was right. Pahsky 
V. Oxford I40UAL Board (1870), 43 .1. P, 
622, D. C. 

162. Add. Annotation : Manchester Corjui. 

V. FornworUi (1929), 46 T. L. R. 85. 

212. After this cose add ; — 

“ - .1 -6VC, (itsOy HlfiAl.TlI, Vol. 

XXXVIII., p. 198, Nos. 337. 341.” 

223a. — .] -Wajj. 18 r. United Feknoii- 

PoLTSHEits’ J/ONDON SoriMi'Y (1906), Times, 
Nov. 28th. 

232a. Meaning of premises Overhanging rock.] 

PONTARDAWB JlURAJ* COUNCIL V. MOORB- 
Gwyn, No. 364a, post. 


Part III. — Neighbouring Owners. 


802. Add. Annotation : — Refd. Bull v. West 
African Shipping, etc. Co., [1927] A. O. 
686. 

811. Add, Annotations : — Dlstd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council v. 
Moore-Gwyn, [1929] 1 Cb. 656 ; Pardon v. 


llarcourt-RivingLm (1939), 47 T. h. TL 25. 
Refd. Glanville v. Button (1927), 44 T. L. R. 
98 ; G. W. By. v. S.B. Mostyn, The Mostyri, 
[1928] A. C. 67. 

316a. Confined to owners in possession.] - 

The doctrine of Hylands v. Fletcher ^ No. 311, 
ante, has never been applied to attect (lie 


PART II. SECT. S, SUB-SECT. 1. 

91 1 . BuUding cmeraiiffM — Meciumical 
rfwg* 1 — Daily TELEOiurH Co., i/vn. 
V. StitaRT (1928), 28 8. K. N. S. W. 
291 ; 45 N. S. W. W. N. 48.— AUS. 

96 i. Dairy — Noisy cfcunw.l — 

MoKBLVST V. INVBBCAROILL MILE 

Co., Lm, 119281 N. Z. L. It. 
923.— N.Z. 

96 IL Duchman V. 

Oaelanb Daisy Oo., I1929J 1 D. L. It. 
9^63 O. L. R. 111. — CAN. 


PART IL SECT. 9. SUB-SECT. 2. 

aa. Crowing eocks.\ — Where, ou the 


cvldonoc, It appeared that cooke kept 
by deft, fa a rosldentJal area, iii rlrMw 
pioxixidty tu pltfa' ivhidt'nce, had by 
their cooetant erowlnff, at all buuru of 
the night, habitually dlMturbed the 
iT'it wirloiwly lnt<‘rforofl with Ihe 
ruuif(»rt, judged by onJinary HlaiidtirdM, 
(if pltte., the ct. graulx^d an InjiinHlon 
ri'st raining deft, froui kveimig roekH. 
or aiiowi^ cocks to bo kept, on hta 
prc'tnhfoe in such manner A' place tc. 
under each conditions as to cause 
pltfo. a noimnee. — Kuth.mvo v. Fer- 
UUSON, (19201 S. R. <Q.) 323.— AUS. 


PART 11. SECT. 13, SUB-SECT. 4. 

»d. Hospital. ]~i5uv’n7,KWOitTH v, 
Vancouver General Hosi-ital, No. 
673 Iv, post.— CAN. 

PART III. SECT. 2, SUB-SECT. 2.- 
B. (®). 

326 if. - MmHure o/ 

t/arfuiuffi.] Where by fliggJng a ditch 
fRMicuth the natural surfm-e of the soil 
iin is ( upuMt of land causes surtaoe 
Mii\er. not tnovlug fn any defined 
wat<*roourse, to bo dlschoived upon 
the land of another, he la liable in 
damages. The damages In the prceout 
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liability of an owner, who was out of possession 
at the time when the injury took place. — 
St. Anne’s Weix Brewery Co, v. Roberts 
(1928), 140 L. T. 1 ; 92 .1. P. 180 ; 44 T. L. R. 
703 ; 26 L. G. R. 638, 0. A. 

382. Add. Annotation : — GeneraXlyi Refd. Scam* 
mell V. Hurley, [1929] 1 K. B. 419. 

353. Add. Annotation : — ^Refd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 
1 Ch. 656. 

356. Add. Annotation : — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

357. Add. Annotation : — Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

359. Add. Annotation : — Consd. Pontardawe Rural 
District Ootmcil v. Moore-Gwyn, [1929] 1 Ch. 
666 . 

863. Add. Annotations : — Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117 ; Vanderpant v. Mayfair 
Hotel Co. (1929), 27 L. G. R. 762. 

864. Add. Annotation : — Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T, 1. 

364a. Maintaining overhanging rock.] — The owner 
of land on which there is on outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 


rock breaking away & faHing down the slope 
if the break is due to natur^ causes, such as 
weathering, &> the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they may become dangerous 
are not “ premises in such a state as to be a 
nuisance ” within Public Health Act, 1876 
(c. 56), s. 91.— Pontardawe Rural Council 
t>. Moore-Gwyn, [1929] 1 Ch. 666; 98 

L. J. Ch. 242 ; 141 h. T. 23 ; 93 J. P. 141 ; 
46 T. L. R. 276 ; 27 L. G. R. 493. 

372. Add. Annotation : — As to (1) Refd. Manchester 
Corpn. V. Famworth (1929), 46 T. L. R. 86. 

374. Add. Annotation : — Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

376. Add. Annotations : — Refd. G. W. Ry. v. S.S. 
Mostyn, The Mostyn, [1928] A. C. 67 ; St. 
Anne’s WeU Brewery Co. v. Roberts (1928), 
140 L. T. 1. 

386. Add. Annotations : — ^Consd. Vanderpant v. 

. Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Refd. Aldridge v. Wright, [1929] 2 K. B. 117 ; 
Keewatin Power Co.. Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640. 

389. Add. Annotation: — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


Part IV.— 

488. Add. Annotation : — Refd. Lagan Nav^ation 
Co. V. Lambeg Bleaching, Dyeing &; Knish- 
ing Co., [1927] A. C. 226. 

489. Add. Annotation: — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. 0. 226. 

444. Add. Annotaiions : — As to (1) Refd. Lagan 
Navigation Co. v. Lambeg Bleaching, Dyeing 
& Flashing Co., [1927] A. C. 226. Generally, 
Refd. The Carlgarth, The Otarama, [1927] 
P. 93. 

445. Add. Annotation : — Consd. Lagan Naviga- 
tion Co. V. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A, C. 226. 

447. Add. Annotation: — As to (1) Refd. Salisbury 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 666. 

465. Add. Annotation: — Consd. Lagan Naviga- 
tion Co. V. liambeg Bleaching, Dyeing & 
Finishing Co,, [1927] A. C. 226. 


Remedies. 

545. Add. Annotation .‘—Refd. Vanderpant v. May- 
fair Hotel Co., [19301 1 Ch. 138. 

549. Add. Annotations : — ^Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd 
Oldham v. Sheffield Corpn. (1927), 136 L. T. 
681. 

650. Add. Annotation : — Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 762. 

567a. .] — Short v. Taylor (1709), 2 Eq. Cas. 

Abr. 622 ; 22 E. R. 441. 

Annotation : — Apld. Williams v. Jersey (1841), Cr. Sc Ph. 91. 

576. Add. Annotation : — Mentd. Callard v. Bceney, 
[1930] 1 K. B. 353. 

608. Add. Annotation : — Refd. Lagan Navigation 
Co. V. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

609. Add. Annotation : — Refd. Lagan Nay^ation 
Co. V. Lambeg Bleaching, Dyeing & Fish- 
ing Co., [1927] A. C. 226. 

612. Add. Annotation: — Refd. Lagan Navigation 


case wore held to Include the net 
value to pltf, of the crop whl('h he 
would have put in on the flooded part 
of his land but for the flooding. — 
Quaixky V. Day, 11929] 2 I). L. 11. 
928 ; 1 W. W. R. 200 ; 23 S. L. K. 
426 : revo., 11028] 8 D. L. 11. 56 : 1 
W. W. R. 961 ; 22 S. L. K. 441— 
CAN. 


m 1. Alteration of land .] — 

Whore deft. co. carried out altoratlonH 
t o its lend with the result that, when 
roln fell, rain water poured from doft.*s 
land on to pltf.’s oouncil’s streets in a 
more concentrated form «r carried with 
it more sand Sc silt than would be the 
cose in the ordinary course of nature : 
— Held : pltf . was entitled to an in- 
junction restraining deft, from por- 
luittlng its land to remain in such a 
condition that these results ensued, Sc 
an inquiry as to what damage bad 
aoomed to pltf.'8 streets arose from 


the operations of deft. — Nkwoahtij; 
(’OUNCIl. t». Auhtraiaan Agiucultukat. 
Co.. Ltd. (1928), 29 S. li. 212; 0 
L. G. 11. 71.— AUS. 


PART 111. SECT. 2, SUB-SECT. 2.— 
B. . 

di . .] — ^McCartney v. Miiaer 

(1906), 7 Terr. L. R. 367 ; 2 W. L. R. 
87.— CAN, 

d ii. .] — Bettcheb V. Turner 

(Sask.) (1913), 26 W. L, R, 136.— CAN. 


PART 111. SECT. 2. SUB-SECT. 2.— 
C. (f). 

se. Sparks from machine used by 
defendant on anothcr^s land avasino fire 
on plaintiff's land .] — Pett v. Simb 
Paving 3 c Road Construction Co. 
Pty., Ltd., [1928] V. L. R. 847 ; 
(1928] Argus L. R. 213.- 
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-AUB. 


PART III. SECT. 4. 

o i. Ammonia plant causinff loss 

of patronage to theatre — Loss due to 
change in character of distriet ,] — 
Avenue Theatre, Ltd. v. Vancouver 
Gas Co. (1928), 40 B. C. R. 276.— CAN. 

PART V. SECT. 1, SUB-SECT. 2.— 
B. (a). 

442 il. .1— M0L0UGHIA.N V, 

Martin (1864), 5 Nfld. L. R. 44.— 
NFLD. 


PART IV. SECT. 2, SUB-SECT. 2.— F. 

sg. Inability of joint contributors .] — 
Where two or more persons contribute 
in part only to the creation of a 
nuisanoe, each is severally liable. 
Each may be restrained from doing 
the aot which oontributes to that wMob 
becomes, in the aggr^ate, a nuisance. 
— L*Bbtrangb Brisbane Gas 

Oo.. [19281 S. R. Q. 180.— AUS. 



VoL XZZVL— Nuisance. Cases «L8— 799. 


Go* V, Lambeg Bleachii]^, Dyeing & Finish- 
ing Co., [1927] A. 0. 226. 

618. Add, CUaiwn 25 L. G. R. 1. 

626. Add, Annotaiion Refd. Manchester Oorpn. 
V. Famworth (1929), 46 T. L. R. 86. 

660. Add, Annotation : — Refd. Famworth v, Man- 
chester City Corpn., [1929] 1 K. B. 633. 

681. Add, Annotation : — Refd. Graigola Merthyr 
Co. V, Swansea Corpn., [1928] Ch. 235. 


738. Add, Annotation Mentd. Akt. 

Steinstad v, Pearson (1927), 137 L. T. 633. 

740. Add. Aymotation Generally, Mentd. Friom 
Barnet U. D. 0. v. Adams (1927), 136 Is. T. 
649. 

793. Add. Annotaiion :—Consd, Pointon v, Cox 
(1926), 136 L. T. 506. 

799. Add. Annotation Refd. Manchester Corpn. 
V. Famworth (1929), 46 T. L. R. 85. 


PART IV, SECT. 2, SUB-SECT. 6.— 
A. (e). 

678 iv. .] — In a quia timet action 

for an Injunction restraining the 
establishment of a hospital, on the 
und that it will constitute a nuisance 
pltf., he must prove a strong pro- 
bability almost amounting to moral 


certainty that the hospital will he an 
actual nuisance. — SHrTTLKwouTii r. 
Vancouver General Hospital, 11927 1 
2 D. L. R. ATS ; [1927] 1 VV. W. iJ. 
476 ; 38 B. C. R. 300.~CAN. 

g 73 V. .] — Pltfs. moved for an 

injimctlon to prevent a nuisance, whinl\ 
they feared would arise from noise .Sc 


vlbnition cuuscd by the ostabUshment 
of a factory then in course of ; 

Ildd : as it had not been estabUshed 
that the dannum apprehended WM 

imminent & of a 

the claim was premature. - Hobkiitoon 
r. in'THir, STLKI, t’AHBMKNT Cl)., LTP., 
11927] N. Z. L. It. 826. N.Z. 
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OPEN SPACES AND RECREATION GROUNDS. 

Part I. — General Rights of Public. 

1. Add, Annoiations : — Held. -Hue v, Whiteley, [1920] 1 Oh. 440. Mentd. TraHord v. Thrower (1029), 

46 T. L. R. 602. 


Part II.— Exemption from Rates, Charges, etc. 


12. Add, Amiotaiioiw : Gonsd. Oonseit Iron Oo. 
V. Durham Countv Asfiessnient Corninitioo 
for No. 6 or Noi-tli-West Aroa (1930), 99 
L. .J. K. B. 277. DIstd. London nayinj? 
Fields Society v. Essex. (S. W. Area) Assess- 
mc?nt Committee (3930), 91 J. 1*. 211. 

18. Add, Annotation: Dbtd. London J*laying 
Fields Society t;. i^jssex (S. W. Area) Assess- 
ment Committee (1930), 93 .1. 1\ 241. 

14a. .]— AiijOts. were* a body incor- 

porated by Royal Chai'ter for the purpose ol 
providing? playing Oelds for the use of clubs 
& persons who could not afford to pay full 
economic rents. Ijand was convey(*d to 
upplts. by a deed containing a restrictive 
covenant that the land should bo used for 


Part IV. — User 

35 Add, AnnotcUion : — ^Dlstd. A.-G. v. Sunder- 
land Oorpn. (1929), 40 T. L. R. 10. 

38. Add, Annotations : — Refd. I. R. Gomrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. 
L. R. 59. Mentd. General Medical Council 


the purposes of Recreation Grounds Act, 
1869 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated & assessed in respect 
of the land. On resps.’ appeal by case 
stated : — Held : since the land was not 
“ struck with sterihty ” as a matter of 
there being no statutory Ac irrevocable 
dedication to the public, applts. were in 
rateable occupation. — London Playing 

Fields St)CiETY v. Essex (S. W. Area) 
AhHEKSMENT ('OMMITTEE (1930), 94 J. J*. 
241 ; 4« T. L. R. 031 ; 74 Sol. Jo. 002 ; 28 
L. G. 11. 591, D. C. 


of Open Spaces. 

V. I. B. Oomrs., English Branch Council of 
General Medical Council v, I. R. Oomrs. (1928)* 
139 L. T. 226. 

39. Add. Annotation : — Consd. A.-G. v, Sunder- 
land Corpn., [1929] 2 Ch. 436. 
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VoL ZZZTL-CtaM 8a— IM. 


PARLIAMENT. 


Part I. — Nature 

T. — O—It is not the practice in Acts 
OT P^iiament to attempt to restralu future 
Parliaznents in their enactments ; & the 
Legislature could not have intended to 
suggest such ^ an object without expressing 
it in very distinct terms (Wilde, C.J.)* - 
Boden V, Smith (1849), 18 L. J. 0. J*. 121 ; 

12 L. T. O. S. 377 ; 13 J. P. 153 ; 13 Jur. 
428. 

An^tationa Reid. R. t>* SmitL (1873). L. R. 8 Q. H. 1 10 ; 

Jenkins v. Great Central Ry. Co., IIDUII 1 K. 11. 1. 

2b. .] — The exemption is in general 

terms. It may have been inttmded to include 
all taxes & assessments whatsoever, i»res»ent 


and Powers. 

or futiue, then imposed or <o be imposed by 
any future Act of Pai'liament. But even 
if the oxoniption Iiad been enacted in those 
very terms, it is plain that such an enact- 
nicnt could not have bound future I^arlln- 
mentb {OuANNKiJ., .1 .). — Assoctai'ED News- 
I’AVKHs, J.TD. V. London ("ity Ooupn., [1913J 
2 K. B. 281 ; 82 L. J. K. B. 928 ; 108 L. T. 
789; 77 ,1. P. 273; 11 L. G. IL 554; on 
appeal^ [191 1 1 2 K. B. 003, 0. A. 8uli Jtom. 
J^ONDON (hTY GoRPN. V. ..VSflOri ATEI) NRWS- 
PAPEim, Ltd., [1915] A. O. 074, H. L. 
Jnnotatufns : Mentd. Riink of England r. Loiulmi City 
CoriMi. (luri), 8.% 1, .1. K. U. 47; VVhonman w. Clark 
U'UOI 1 K. H. 01. 


Part II. — ^The House of Lords. 


4f. Add, Annoiatiom : — ^Refd. Edwai'ds p. 

for Canada (1929), 46 T. lu R. 4. Mentd. 
Jluntoon Co. v. Kolynos (Tiieorporatod), 
11930] 1 Ch, 528. 

22. Annotation : — Delete Wycombe Grdns, v, 
Barton-upon-lrwell Grdns. (1926), 43 T. h. It. 
89. 

23. Add, Anno1alio7iii Monid, Green v. Green, 
[1929] P. 101; AV ('arroll (1930), 91 .1. J». 
245. 

27. Add, Annotation : — ^Mentd. Buerger v. JNew 
York Life Assce. (1927), 90 L. J. K. B. 930. 

37. Add, Annotaiion : — Consd. Campbell v. 

Poliak, [1927] A. C. 732. 

38. Add. Citations :-~il927] A. C. 732 ; 90 U J. 
K, B, 1093 ; 137 L. T. 066. 

Add, Annotations : — Retd. The Young Hid, 
[1929] P. 190 ; Clark r. Urquhart, Htrac*ey r. 
tJrquhart, [1930J A. C, 28. Mentd. Brown v. 
Dagenham U. I). V. (1929), 98 L. J. K. B. 605 ; 
Lloyd del Pacilico r. Board of lYade (1930), 
46 T. L. R. 47(L 

39. Add, Annotaiion : — Consd. Campbell v. 
Poliak, [1027] A. C. 732. 

41. Annotation: — For “ Aa to (1) Mentd.*’ read 
“As to (l)Refd.“ 

Add, Annotaiion: — As to (3) Refd. Campbell 
V. PoUak, [1027] A. C. 732. 

69. Add, Annotation : — Mentd. Cunan v. Kays, 
[1928] 2 K. B. 469. 

99. Add. Annotaiion: — As to (1) Refd. Campbell 
V. PoUak, [1927] A. C. 732. 

107. Add. Annotaiion : — Mentd. OampbeU v. 
Poliak, [1927] A. C. 732. 

113. Add. ^i7inoifi/ion : -Mentd. Jt. r. Keriiieally 
(1930), 22 (V. App. Kep. 52. 


115. Add. Annofatiott : Mentd. .lames v. Biitish 
General Insee., [1927) 2 K. B. 311. 

116. Add. Annotaiion : -Mentd. Ilardie & Lane v, 
Chilton, [1928J 2 K. B. 300. 

126. Add. Annotation Mentd. Canadian Pacific 
By. V. Kelvin Hhii)ping Oo. (1927), 138 Jj. T. 
369. 

135a. .j--In an action by on agent for a claim 

for coniiniHHion from tlie pui*clja«(5r on the 
sale of a l)UHiness, the trial judge found on 
the facts that the a^ent had earned his 
oomrniHflion, A his decision was affirmed by 
the appellate* ct, : -Held: the concurrent 
findings of the cts. below ought not tA> bo 
disturbed. — Bow’s Emporium, J^td. v, Brett 
(A. R.) & Co., Ltd. (1927), 44 T. L. K. 194, 
n. I.. 

151. Add. A njaduiant : (Unu rutin, Mentd. Hpivack 
r. Hpivack (1930), 99 L. .1. P. 52. 

155a. In Admiralty actions — Collision oases — Both 
vessels to blame.] — Canton (Owners) tn 

Rhesus (Owners), [1928] W. N. 214 ; si^> 
tiom. The Canton, 31 Lloyd, L. R. 289, H. L. 

Annotatlfm .—Retd. The Voting Bid, [10291 V. 190. 

162. Add. Annotations : — Consd. Campbell v, 
PoUak, [1927] A. C. 732. Mentcf. It. v. 
Minister of Ilealtli, AV p. Yaffe, [1939) 2 
K. B. 98. 

166. Add. Annotaiiorm : —Mentd. Cushion v. Tre- 
degar Iron & Coal Oo. (1927), 20 B. W. C. (J. 
464 ; I.^wi8 v. Guest, Keen & Nettlcfoids, 
Watkins v. Hame, Tucker Same, Ingram v, 
Crawshay (1927), 96 L. ,1. K. B. 004 ; CliarHon 
V. Cition Castle Idm*, Ltd. (1{)30), 1 13 lu T. 09. 

190, Add. Annotation: — Consd. Jie Transfened 
fJivil .Servants (Ireland) f’oinpensiition, [1929J 
A. C. 243. 


PART II. SECT. 2, SUB-SECT. 1. 

16 i. Appoodsfrom ScoUiOi oouHa — Front Lords ofSessUm — From iiUerlocutorv order.] —Ross v. Hoas, [1927 } S. O. (H. L.) 4. 

—SOOT. 

PART IL SECT. 2, SUB-SECT. 7.— C. 

SS 1. Not odmiUeAV-^FoKtUMP (Doxx) v. Wood’s Tauercas. (19271 S. a (H. L.) 1.— SOOT. 
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Part III. — ^The House of Commons. 

215. Add. Annotation : — ^Mentd. Cotter v. National I 217. Add. Annotation : — Mentd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 68 . 1 Union of Seamen, [1929] 2 Ch. 68 . 


Part V. — The Legislative Work of Parliament. 


256a. Metropolis Gas Act, 1860 (c. 125).] — 

Wyatt v. Metropolitan Board of Works 
(1862), 11 C. B. N. S. 744 ; 31 L. J. C. P, 217 ; 
142 E. B. 988. 

Annotations : — Apld. Be Skegness & St. Leonard’s Tram. Co., 
Ex p. Hanly (1888), 41 Ch. D. 215. Befd. Be Kent Tram. 
Co. (1879), 12 Oh. D. 312. 

See^ also. Companies, Vol. X., p. 1113, No. ' 
7830. 

261. Add. Citations : — sab nom. Be Peterson, 


[1909] 2 Ch. 398 ; 79 L. J. Ch. 53 ; 101 L. T. 
480 ; 73 J. P. 461. 

263a. Metropolis Gas Act, 1860 (c. 125).] — 

Wyatt v. Metropolitan Board of Works 
(1862), 11 G. B. N. S. 744 ; 31 L. J. C. P. 
217 ; 142 B. R. 988. 

Annotations : — Apld. Be Skegness & St. Leonard’s Tram. Co., 
Ex p. Hanly (1888), 41 Ch. D. 215. Befd. Be Kent 
Tram. Co. (1879), 12 Ch. D. 312. 


Part VII. — Privileges of Parliament. 

365. A dd. Annotation : — ^Refd. Be Transferred 

Civil Servants (Ireland) Compensation, [1929] 437. Add. Annotation : — Refd. Be Transferred 
A. C. 243. Civil Servants (Ireland) Compensation, [1929] 

368. Add. Annotation : — Mentd. More v. Weaver A. C. 243. 

[1928] 2 K. B. 620 


m (] 


PART VIII. 

295) i. Canadian senate - 

'.y of toomcn.]— The words 


“ qualified persons ” in British North 
Amerioa Act, 1 867, s. 24, inoludo women. 
Sc, therefore, women are eligible for 


membership of the Senate of Canada. — 
Edwards v. A.-G. for Canada (1929), 
46 T. L. li. 4.— CAN. 
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Vert. XXJCVl.— Cases 86a--57, 


PARTITION. 


Part III. — Partition 


35a. .1 — ^Anon. (1820), 4. Bro. C. C. 57 

(Belt’s edn.), 284 n. ; 29 E. li. 894, L. C. 
Annotaticn : — Consd. Bradshaw v. Fane (1856), 4 W. H. 422. 


by Agreement. 

Add, AnnoUUwn Mentd. Turner v. Watts 
(1927), 44 T. L. B. 106. 


PART I. 


h (p. 299) i. 
essential 


iswt 1 . — “* — «1—It Is 

essenDiai for the maintainability of a 
suit for partition that pltf. should be 
in aotnal or constructive possession of 
the properties. — S abjan Bibi »• Ash- 
amulba Bepari (1926). I. L. R. 54 
Oalo. 524.— IND. 

c (p. 301) i. — -1 

HUKSTis V. (1928), 51 N. H. H. 


1.— CAN. 

PART 11. SECT. 3. SUB-SECT. 1.— 
C. (a) i. 

329 xxvii. - .1 -In a partition 
suit. If, for the purpow of Rlvinfr roUof 
to pltf., a question Iiun to ho lieeitled ii** 
iietweeii the <lifferenf parth's, whether 
they aro arra^od us pltfs. or tiefts.. t he 
decision is hlndliiK «n all the parties. 


so as t(» be rrn judimia us Indween anv 
co-dofts., ulthoutrli there was no ot»n- 
lllot of interi'st In t he suit as ludweon 
those defts. K.m/. Aiim vn r. ^A^nllK 
iUNO (1029), I. 1.. K. 51 Ml. H.Ml. ~ 
IND. 

PART ni. SECT. 9. 

sa. to pau uweunf in 

fxtualisatiint - A'ltfdetMV.]— P herhiu. v. 
■^RKBILL (1867). 13 Or. 470. -CAN. 
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Cases 8— 681a. 


EnOUSH Ain> EhPIBE DiOSST SvI>FI.EHE!NT. 


PARTNERSHIP. 

Part I. — Partnership Generally. 


8. Add, Annotations: — ^Refd. Dominion Iron & 
Steel Oo. V. Invemaim, [1927] W. N. 277. 
Mentd. Frost v. Oaslon, Frost v. Wilkins, 
[1929] 2 K. B. 138 ; Manchester Corpn. v. 
Buttle, [1929] 2 Oh. 390. 


Part II. — ^Tests 

48. Add, Annotation : — Refd. Arseculeratne v, 
Perera, [1928] A. 0. 173. 

44. Add. Annotation : — Retd. Arseculeratne 
Perera, [1928] A. 0. 178. 

77. Add. Annotation : — ^Refd. English Insce. Co. 
V. National Benefit Assce. Co. (Official 
Receiver), [1929] A. C. 114. 

91. Add. Annotation : — (1) Refd. Marconi’s 


Part III. — Creation and 

210. Add. Annotation : — Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 

218. Add. Annotation : — Refd. Uumphery v. Wil- 
son (1929), 141 L. T. 409. 


0. Add. AnnotaHon : — ^Mentd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 

21. Add. Annotation : — ^Mentd. Re Debtor (No. 
229 of 1927), [1927] 2 Oh. 367. 


of Partnership. 

Wireless Telegraph Co. v, Newman, [1930] 
2 K. B. 292. 

107. Add. Annotation : — As to (2) Refd. Watson v. 

Haggitt (1927), 44 T. L. R. 90. 

171. Add. Annotation : — ^Refd. Be Debtor (No. 

229 of 1927), [1927] 2 Ch. 307. 

177. Add. Annotation : — ^Mentd. Lowtherv. Harris, 
[1927] 1 K. B. 393. 


Duration of Partnership. 

226. Add. Annotation : — As to (2) Refd. Bentall, 
Horsley ^ Baldry v. Vicary (1930), 47 
T. L. R. 99. 


Part IV. — Relations between Partners and Third Parties 


442. A dd. Annotation : — ^Mentd. Houghton v. 
Nothard, Lowe & WUls (1927), 44 T. L. R. 
76. 

449. Add. Annotation :~ -Mentd. H. v. H., [1928] 
P. 206. 

520. Add. Annotation : — Refd. Smith v. Wood 
(1928), 139 L. T. 260. 

656a. Contract for work & labour.] — ^Pltf. 

was directed by the captain of a vessel to 
repair it, & also to repair the fitting-up of the 
cabins for passengers ; aftemards there was 
an agreement come to between the parties 
to the effect that deft. &> the captain should 


become partners in the ultimate profits ; 
deft, did not hold himself out that he would 
be liable for these repairs : — Held : deft, was 
not liable for the repairs to the vessel or to 
the cabin fittings. — Eixis v. Steele (1856), 
2.6 L. T. O. S. 183. 

592. Add. Annotation : — ^Mentd. Hardie & I^ane v. 
ChUtern (1927), 96 L. J. K. B. 773. 

605. Add. Annotation : — Mentd. Albemarle Supply 
Oo. V. Hind, [1028] 1 K. B. 307. 

609. Add. Annotation : — ^Mentd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. 

631a. .] — CampbeiJi v. Baillie (1823), Coop, 

Pr. (5as. 603 ; 47 E, R. 622. 


V. 

I. 


PART I. SECT. 2. 
d i. 8. P. Brojo Lai. Saha Banicta 
BUDH Nath Ptarilal (1927), 
h. H. 66 Oalo. 651.— IND. 


PART 11. SECT. 8, SUB-SECT. 2. 

43 lli. CoHtumers of coal heasea .] — 

Pavibb V. SomnLLi, (1928) 4 I). It. B. 
132 ; 11928) 8 W. W- H. 158.— CAN. 

PART 11. SECT. 5. SUB-SECT. 2. 

Slxxi. .1 — Lotbinikrk Lbr. Go. 

1*. Fortin, (1927) 4 D. L. R. 167.— <JAN, 


PART II. SECT. 5, SUB-SECT. 4. 

110 Iv. .) — Raohunandan Nanu 

Kotharb V. Hornasjkb Bbzonjbb 
BAM.UCB (1996), I. L. R, 51 Bom. 349.— 
IND. 


PART 11. SECT. 6. SUB-SECT. 1. 
152 xvii. .) Ideal Coal Co. 


V. (IhDDfc^ (Sii'.k.), (19291 2 1). L. U. 
:iS8. CAN. 


PART III. SECT. 3, SUB-SECT. 2.— B. 

237 ill. 8. P. Archibald v. MoNbb- 
HANIB (1899), 29 S. O. R. 664.— CAN. 

'ART IV. SECT, 1, SUB-SECT. 1,— D. 

M. ZHaclaimer — Whether aUemative 
>leopermi$aitile .} — Ohihattoo Lal Mis- 
er V. Naraindab Baijnath Prasad 
1928), 1. L. R. 66 Galo. 704.— IND. 


PART IV. SECT. 2, SUB-SECT. 8.— 
B. (b). 

581 U. LiabUity of retired 

partner .] — Whou after a dlHHohition of 

E artnershlp the buBtaesB is oonttBaed 
1 the same firm name, a partnwr who 
has retired at the diSHolnuon is liable 
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upon a contract mode by the new firm 
with a person who has previously 
dealt with the old firm, unless that 
person has received notice of the dis- 
solution, even though public notice 
by advertisement has been given. — 
JWALADUTT R. PiLLANI V. BaNBILAL 
Motilal (1999), L. R. 66 Ind. App. 
174.— IND. 


PART IV. SECT. 2. SUB-SECT. 8.— 
C. (a). 

503 ii. Where a partner dies 

before the Institution of a suit against 
the partnership. Sc a decree is obtained 
against the firm alone In the firm 
name, the private estate of the deoeased 
partner is not liable to be proceeded 
against in execution of such decree. — 
M^OMOBO Tusirp r. Baimha Sahib 
(1999). I. L. It. 59 Mad. 885. -IND. 



V(d. XXXVX— AurtaNsbip. OaiM 8S8— UU. 


668. Add. Annotation : — Consd. Graves v. Cohen 
(1929), 46 T. L. R. J2). 

662* Add. Annotation : — -Held. Albemarle Sunnly 
Co. ». Htod, [1928] 1 K. B. 307 ; Near t-Sst 
Belief V. King, Chasseur & Co., 11930] 2 K. B. 
40. 


718a. Action by partnership— In respect ol goods 
supplied to partner before creation of 
partnership.] — Defts. contracted in writing 
with first pltf. to supply him with all the 
brass ai^es produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to ^ a certain sample. Some ashes were 
delivered,^ & then pltf. took co-pltfs. into 
partnership. Sc ashes were delivered by 
defts. to the firm without any new or specif 


contract. Neither the ajfiies supplied before 
the formation of the partnersmp nor those 
supplied afterwards were equal to sample, 
pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment : — Held : pltfs. could not recover in 
respect of tlio demveries of ashes which took 
place prior to the formation of the partnership, 
but they could do so in respect of those which 
took place afterwards.' -Bounty v, Hbaton 
(1865). 13 L. T. 238. 

858. Add. Annotations : — Refd. Oumberland tu 
Lanarkshire Tram. Co. (1927), 20 B. W. O. 0. 
780 ; Jenkins v. denies, [1028] 2 K. B. 601. 

859. Add. AnnoiaHon : —Held. Pirie r. Hichardson, 
[1927J 1 K. B. 448. 


Part V. — Relations of 

926. Add. Annotation <Consd. IToU* v. Garn.sev. 
[1930J A. C. 472. 

945a. Of interest in partnership effects & 

profits.] — ^Wartnaby v. Shuttlbworth Sc 
Taylor (1837), 1 Jur. 409, L. O. 

952a. .j — A deed of partnership provided 

that each original jmrtner could, by will or 
codicil, nominate a qualified person as a 
new general partner ; that the admission to 
the partnership was to bo subject to the con- 
sent, not to be unreasonably withheld, of 
the general partners ; 4^ that a general 

partner or the qualified nominee, if of opinion 
that tlie consent to admission ha<l l)(*t*n 
unreasonably withheld, could require the 
matter to be referred to arbn. An origiiiul 
partner nominated by will F., a qualified 


Partners inter se. 

person, as a i»t'w gi'iieral pai'iner. Aft-er the 
<leath of the nominator llie general inirlners 
refused to admit F. into the pari-nersbip. 
P. made an apidication under Ai'bii. Act, 
1889 (e. 49), s. 6, asking tJml some fit tV proper 
IKTson luigld. be appointed (o mit as 
arbitrator: Held: only a j>ju*ty to the 
submission could make an apidicati<»n under 
B('et.. 5, Sl I<\ W41S not such a jwty.- - He 
Franklin A' Swathltno^s Auiuthatton, 
(1929j I Ch. 238; 98 J.. J. Ch. 101; 140 
li. T. 408. 

955. Add. Annotation: -Dlstd. He Franklin Sc 
Swathling’s Arbitration, 11929) 1 Ch. 238. 
1127. Add. Annotation : —Consd. Naval Oolliory 
Co. V. I. R. Comrs. (1928), 138 L. T. 593. 
1211. Add. A>enotaiion : — Mentd. Livock v. Pear- 
son (1028), 33 Com. Ctw. 188. 


PART IV. SECT. 8, SUB-SECT. 1. 

•1. Jnsurancea effected by firm— Firm 
turned into limited company.] — Held: 
there was such a chanse «f interest as 
to Invalidate the insuranoos, m the 
absence of notification of the ohanjfc 
to, & assent by, the Insurance co.— 
pEcrcHKN Co. t'. City Mittual Firk 
Insurance Co. (1891), 18 A. 11. 446.— 
CAN. 


PART IV. SECT. 6, SUB-SECT. 1.— B. 

737 ii. 1~ -Held : u partner with 

whom a contract has been personally 
made is entitled to sue upon that con- 
tract In his own name, without JoluiuK 
the oo-portncrs as pltfs., althouirh the 
benefit of tho contnwjt will result to the 
partuersbipH firm.- -K apciiji Maoni- 
lUJM «. Panaji Rehichani) (1928). 
I. L. R. 53 Bom. HO.— IND. 


PART IV. SECT. 6, SUB-SECT. 2.— D. 

799 li. Action in firm name —Whether 
representoHvee of deceased partner 
necessary parties .] — In a suit against 
a firm in the firm name, the firm 
having been dlMnolvod to pltf.’s know- 
ledgetxifore the institution of the suit 
by reason of the death of a partner, 
the suit as so framed does not inolndo 
the legal representatives of the deceased 
partner, & It is necessary to add them 
as parties in order to obtain Jadfrment 
against the private estate of tho 
deceased partner, as opposed to mere 
judgment against the partnership 
assets.— M athubdas Canji Matani 
V. Ebhrahim Fazalbhot (1927 >, 
I. L. II. 51 Bom. 986.— WD. 


PART V. SECT. 2. SUB-SECT. 2.— A. 
r i. .1— Cows e. 1 Uuet> (1914), 


29 W, L. It. 78G.— CAN. 

r ii. — — Voristnirlion of aarrement.] 
— iMvifl r. Liiwny (1912), 20 W. L, R. 
8.39 : 3 r>. L. U. 157.~ CAN. 

PART V. SECT. 2. SUB-SECT. 3. 

917 11. .) -Where a partner 

during the partnership, which was 
about to expire, received an offer for 
bJiiiself to negotiate for the rent^wul 
ef a lease enjoyed by the partnership : 
— Held : he was under no obligation 
to accept tho offer for the benefit of 
(he partnership.— WKLZKi. v. Kaiv 
( 1926), 27 .S. It. N. B. W. 140 ; 44 
N. 8. W. W. N. 17.— AUS. 

PART V. SECT. 7, SUB-SECT. 1. 

0 i. /Joes not betony to indiiridunl 

jMtrtners.l — Bawter-Marhev v. Bchley 
(1914), 29 W. h. It. 45i. -CAN. 

PART V. SECT. 8, SUB-SECT. 3. 

'C. (oj. 

sd. Whether bouttd by settlement of 
accounts — After date of assU/nment.]- - 
The assignee of the tnterosi of a partner 
is not bound by a settlement of account s 
of the partnership, made behind his 
book after the date of the aHsigriTueut. 
— VERRAPPA CmWTY V. MUTinATI 
Cketty (1929), I. L. It. 52 Mad. 509. 
IND. 

PART V. SECT. 9, SUB-SECT. 1. 

1091 L Hiifiit of ctmirifnAion .] — 
Walker e. Oorrkll, ('ass. Dig. 
(2nd edn.) .495.— CAN. 

se. Adeanees due to ihfnuianl 
partnrr^s defauJt in contrihoting rajrUnl. | 

A. agTfXfd with B. & C, to join them 
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in roatrilnit ing in cejuai shareH Die 
Tiiom V rcuiuired for u veut’iuv whioh 
U. A' i'. luirl ngreed \\ltl» 9. to carry on 
b: In wl)lfh I>, usH to get ono-llilrd of 
till' (itollls iV stand one-third of the 
losHCh. In enlerlitg into the fiivt- 
nicnl iointd agreeiiicut iicithur the 
Ilf loMHC'S nor the amount of 
caiiltat ri‘i|nli’ed was dlscuased. As 
iniincj wttM reijnircid from time to f.lme 
to caiTv on tho linHlncsH, A. failed to 
pa 5 ' Ills Kliare 6: H, adMinced nmouiilH 
in excess of It.’s out' third Hlinre. 'I’lie 
veninre rcHiiiteil in a ioss. ]>., on the 
tenniinidon of the IniMineHa, did not, 
(Sr (idinittciltv was nnahle to. pay any 
part of tiie ioas. A.’s f'xors. sued H. 
wltli iviHpect to anotlicr clolin, tfc li. 
couiileri'lainicd for paynuMil. or a set- 
olT of said cxccws ainoiuitH (‘xpended by 
IdiM He/d : A.’h liability to II. aroHo 
from time to time as K. made the 
advauees was not dependent elthej 
on tlie Tiltlinaie condition of tho 
iiUslnisiK or on D.'s ftilliiling or fuJlUig 
to fiilMI hlM agroenient to pav part of 
tlio lofM. MrtJoi’OAN r. MaoI>o.'. alj» 
A' VIUHW (Man.), II929J 3 \\ . W, 11. 
337. CAN. 

PART V. SECT. 11, SUB-SECT. 1.— 
B. (a;. 

•t. Profits <tn mdr of jHtrlUm of 
individual share.} Mitchell v. (Iorm- 
LKV (188.4), 9 O. Ii. 139 ; af/d. (1880), 
14 A. Ii. 5,5. ■ CAN. 


PART V. SECT. 12. SUB-SECT. 8.-0. 

1213 1. ProtiucHon of partnership 
dorumertts — (Grounds for refusal — Denkd 
of pffrlnership.] -Harnam BINHTI r. 
K vpooR Hixon (1927), 39 B. O. It. 
185. -CAN. 



Gases 1240->l89Oa. English and Empike Digest Supplement. 


1242. Add. Annotation : — Consd. Manley v. Sar- 
tori, [1927] 1 Oh. 167. 

1370. Add. Annoiaiion Reid. Poster v. Driscoll, 
liindsay v. Attfield, Lindsay v. Driscoll (1928), 
98 L. .T. K. B. 282. 

1397. Add. Annotation: — As to (1) Reid. Green v. 
Weaiherill, [1929] 2 Ch. 213. 

1459a. Foreign arm — Branch office In England.] — 

Partnership Act, 1890 (c. 39), s. 23, applies 
to a foreign arm having a branch house of 
business in England. — Brown, Janson & Co. 
V. HuTcraNSON & Co., [1896] 1 Q. B. 737 ; 64 
L. J. Q. B. 369 ; 73 L. T. 437 ; 43 W. R. 633 ; 
11 T. L. R. 291 ; 14 R. 364, C. A. ; suhee- 
quent proceedings^ [1896] 2 Q. B. 126. 

1480a. .] — (1) Where it is not the object of 

a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
partnership, it is not according to the practice 
of the ct. in the course of that suit to grant 


Part Vl.~ 

1654a. Death of partner sending notice before 
notice received — Date of dissolution of partner- 
ship.] — Where a partner sends by post a 
notice to the other partner to determine the 
partnership as from the date of the notice. & 
dies before the other iiartner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership. — 
McLeod v. Dowling (1027), 43 T. L. R. 655. 

1670a. Partner sending notice of intention to dis- 
solve partnership — Death before notice re- 
ceived by other partner.] — McLeod v. Dowl- 
ing, No. 1054a, ante. 

1835. Add. Citations ;~-90 L. J. Ch. 66 ; 136 

L. T. 238. 

1841a. For share of “ net profits — Dissolu- 

tion by death.] — Applt. & H. entered into 


a receiver & manager. (2) Oases, however, 
may arise in which the conduct of deft, being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager. — H atj. v. Hall 
- (1860), 3 Mac. & G. 79 ; 20 L. J. Oh. 685 ; 
17 L. T. O. S. 11 ; 16 Jur. 363 ; 42 E. R. 191, 
L. C. 

Annotation : — Aa to (1) Befd. Modwln v. Ditoham (1882), 47 
L. T. 260. 

1496a. .] — ^Hall v . Hall, No. 1480a, 

ante. 

1604. Add. Annotation : — Consd. Farey v. Cooper, 
[1927] 2 K. B. 384. 

1610. Add. Citation : — aid) nom. Carl Bros., Ltd. 
V . Webster, 62 W. R. 413. 

1614. Add. Citations 96 L. J. Ch. 361 ; 137 
L. T. 409. 

Add. Annotation : — Refd. Be Thomstm, 

Thomson v. Allen, [1930] 1 Ch. 203. 


Dissolution. 

partnership, the arts, providing that each 
partner was entitled to a salary & half the 
“ net profits ” during the term of the partner- 
ship, & that if either partner died the sur- 
viving partner was for five years to pay to 
the exors. a third of the “ net annual profits.” 
H. died, & the partnership was thereby dis- 
solved : — Held : the expression ” net profits ” 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
profits payable to the exors., was not entitled 
to deduct any salary for himself. — Watson 
V . Haqgitt, [1928] A. C. 127 ; 97 L. J. P. 0. 
33 ; 138 L. T. 306 ; 44 T. L. R. 90 ; 71 Sol. 
Jo. 963, P. C. 

1846. Add. Annotation : — Consd. Manley v. Sartori, 
[1927] 1 Oh. 157. 

1899a. •] — The rule that in the 

bkpey. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may 
be inapplicable when the share of the 


4 . 


PART V. SECT. 18. SUB-SECT. 6.— 
H. (b). 

1866 II. .] — Momplb V. Momplb 

(1027), 48 N. L. R. 374.— S. AF. 

PART V. SECT. 18, SUB-SECT. 5.— 
H. (d). 

1378 i. Denial of parintrship — Onus 
’ proof .] — ^WONO V. Hou, [1928] 1 
. W. 11. 480 ; 30 B. 0. R. 426.— CAN. 

PART V. SECT. 13. SUB-SECT. 8.— 

0 . (»). 

ng. Where existence of partnership 
dispiOed .] — There Is no rule of practice 
that, where In a suit for dissolntion of 
a partnership the exlstenoo of the 
allegod partnership is denied, the ot. 
will not appoint an interim receiver 
uiilosM the assets are in dantrer. — 
Tate v. Babbt (1928), 28 8. B. N. 8. W. 
880 ; 46 N. 8. W. W. N. 88.— AUS. 


PART VI. SECT. 1. SUB-SECT. 8. 

al. Death of partner intestate — 2>is* 
posal of interest in partnership assets .] — 
^AN* (1869), 2 Ch. Oh. 360. — 

PART VI. SECT. 1. SUB-SECT. 8. 

, assets — 
lioiiliiies.] 
26 0. P. 

318. -CAN. 

PART VI. SECT. 2, SUB-SECT. 3.— 
C. (b) U. 

1731 I. Violation of articles — Pro- 
Tnotion of companies hy chartered 
occountonf. 1— The flnanolng & pro- 
motion of 008 . does not fall within the 
scope of a chartered accountant^ 
budness as such, dr the dolnff of such 
work by one partner does not con- 
stitute, by itself, a breach of the 


partnership aRreemont ontitUnir the 
other parmer to a dissolution of the 
partnership. — Pettit v. Cox (1928), 
54 N. B. R. 246.— CAN. 

sn. Reftuial to accept Inuiness— 
Reasonable refused.] — Where on 
partner is in clmrge of a business, his 
refusal to acoept certain business on 
the ground that it would not be profit- 
able, will not afford a ground upon 
which dissolution should he granted, 
if he has honestly exercised nls best 
if he were wr ong in 
He arrived at. — Pettit 
V. Cox (1928), 54 N. B. R. 246.— CAN. 


judgment , even 
the conclusion 1 


PART VI. SECT. A 
•p. Registration of memek'ondwn of 
cNsspIufipj^Uyu^ Pasi^f^ 


iratUmAet,R.8.0.A9Uic. 139> 
o/.}— D omimiom Sugar Go. «. 
lOBLL, [1927] 2 B. L. R. 198 ; 
O. L. R. 169.— CAN. 
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deceased partner has been ascertained before 
the adjudication in bkpcy., & no joint 
liability can be shown to exist. On the 
death of a partner in a Ix)ndon firm a sum 
was found due to his estate from the siir- 
vivmg partners in respect of his share in the 
Viusiness, &> certain claims &; accounts 
betw^n the deceased partner & another 
firm in Dundee, of which during his life he 
was also a partner, & which firm was after 
the death of the deceased partner a creditor 


of the London firm, were also compromised 
& settled by his exors. before the bkpey. of 
the London firm : — Held : the proof of a 
debt put in by the deceased partner’s exors. 
in the bkpey. of the I^ondon firm ought to be 
admitted . — Re Dougias, Ex p. DougIaAs’ 
(James) Executors, [1930] I Ch. 342 ; 142 
1 a. T. 379 ; [1929] B. & 0. R. 76 ; au6 nom. 
Re Douglas, Douglas & Hilt. v. Myers 
(.T. 3^.), 99 L. J. Ch. 97. 


J.B. 
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BSnolish akd Bmfibb Diobst Sv^lbhxst. 


PATENTS AND INVENTIONS. 


1 . 


Part I.— Definitions. 


Before this case add t — 

Statutory definition — ^Includes patents of ad- 
dition .] — See Re Maschinenfabrik Augsburg- 
Nurnberg A. O. Patents (1920), 47 R. P. O. 
193. 


8. Add. Annotation As to (2) Dlstd. Widsh v. 
Albert Baker Go. ^898), Ltd. (1980), 47. 
B. P. 0. 288. 


Part III. — “True and First Inventor.” 


80. 


Add. CUationa .*—41 T. L. B. 645 ; affd. (1927), 48. 
96 L. J. Oh: 470 ; 137 L. T. 794 ; 43 T. L. R. 

717; 44 R.P. 0.453,0. A. 

Add Annotation : — ^Refd. Maokenzie^K^medy 68. 
V. Air Council 1927), 188 L. T. 8. 


For “ 86 L. J. Oh. 468 ” read “ 86 L. J. Oh. 
486.” 

Add. Annotation : — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. 0. 106. 


Part IV. — Subject 

82. Add, Annotations : — ^Mentd. Palmolive Oo. (of 
England) v. Freedman (1927), 44 T. L. R. 86 ; 
English Hop Growers v. Bering, [1928] 2 K. B. 
174. 

97. Add. Annotation: — As to (1) Refd. Re 
Farbenindiistrio (I. G.) A. G.'s Patents 
(1930), 47 R. P. O. 289. 

109. Add Annotations Refd. Be Simon-Oarves 
A Robinson's Patent (1928), 45 R. P. 0. 407 ; 
Be Farbenlndustrie Akt.’s Application (1028), 
40 R. P. C. 271. 

116. Add. Annoiaiion : — Refd. Be Farbenindustrie 
Akt.’8 Application (1928), 46 B. P. 0. 271. 

117. Add. Annotations: — As to (2) Consd. Sharp 
&; Bohme Inc. v. Boots Pore Drug Co. (1928), 
46 R. P. 0. 163 ; Be Simon-Oarves & Robin- 
son's Patent (1928), 45 R. P. C. 707. Refd. 
Boyce v. Morris Motors (1927), 44 R. P. C. 106, 

128a. Subjection of known material to known 
process.]— Subjection, for the first time, of a 
known material to a known process may 
support an application. — Be Fakbenindus- 
TIUB AKTIBNGEBBULSCHAF'r, APPMCATION FOR 

A Patent (1928), 46 R. P. O. 271. 

184. Add. Annotation : — ^Refd. Adelmann dc Ham 


Matter of Patent. 

Boiler Corpn. v. Uanrwst Foundry Oo. (1928), 
46 R. P. 0. 413. 

188. Add. Annotations: — Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Sharp dc 
Bohme Inc. v. Boots Pure BrugOo. (1928), 45 
R. P. 0. 163; Be Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. 0. 289. 

142. Add. Annotation : — Retd. British United Shoe 
Machinery Oo. v. Gimson Shoe Machinery Oo. 
(1928), 46 R. P. 0. 290. 

147. Add. Annotation : — Refd. Parkes Samuel So 
Oo., Ltd. V. Cocker Bros. (1929), 46 R. P. 0. 
241. 

149. Add. Annotation : — As to (3) Refd. Sharp So 
Bohme Inc. v. Boots Pure Brag Co. (1928), 
46 R. P. O. 168. 

162. Add, Annotations : — As to (8) Consd. British 
Tbomson-Houston Oo. v. MetropolitanViokers 
Electrical Oo. (1928), 46 R. P. C. 1. Held. 
Pope Appliance Oorpn. v. Spanish River 
Pulp So Paper Mills, [1929] A. O. 269. 

168. Add, Annotation: — ^Refd. Sharp So Bohme 
Inc. V. Boots Pure Brag Go. (1928), 45 
R. P. O. 153. 


PART III. SEOT. 1. 

13 iii. 8. P. Daves Loo & Raft 
Patbnts Oo. V. Gatheia (B. C.), 
[1927] 4 D. L. R. 95 ; [1927] 2 W. W. R. 
758.— CAN. 

PART 111. SEOT. 8, SDB-SEOT. S. 

f. Varied. [1927] S. O. 597; 44 
R. P. O. 176. 

PART IV. SECT. 1, SUB-SECT. 8.— 
0 . (a). 

k 1. .] — A patented prooeas to be 

valid must denote ingenuity of in- 
vention. It is not enough, in order 
to constitute Invention, to disclose 
something whloh has been but dimly 
seen befoi».---Bi:jiOT»oi.yTio Zmo Pno- 
OBSB Oo. «. PRBNOH'S OOMPUBX ORU 
Rki>uoino Oo. of Canada, 

[1927] Bxoh. O. R. 94.— CAN. 


m i. 


-.] — There is no invention 


in a mere adaptation of an idea in a 
well-known manner for a well-known, 
or clear purpose without ingenuity, 
though the adaptation may effect an 
improvement whioh may supplant an 
article already on the market. — V an 
Heosen, Puoouots INO. V. Tooeb 
Bros,, Ijtd., [1928] Bx. O. R. 89. — 
CAN. 


•a. Nat mere mecAantood Skm.y 
B.M : the lantern in question was new 
5c useful. So the changes made in the 
ventilation In the lantern to control the 
quantity 5c direction of the air onrrents 
was not the result of more meohanioal 
skBl. but required thought, study 
5c an Inventive mind, 5c oonsUtuted 
invention. — A dams 5c wxbtlakb Oo. v. 
E. T. WwoHT, Ltd., [19281 BSaroh. 
a B. 112 ; <0d. eub nom. B. T. Wriobt, 
Ltd. V. Adams 5c Wbstxakb Oo.. 
^929] 4 D. L. A. 1061; 8. O. R. 81.— 


PART IV. SEOT. 


T. 1 . £ 
0. (6). 


SUB-SECT. 8.— 


183 ill. .] — GuBrnuER V. Oajta- 

DiAR International PapbrOo., [1928] 
2 D. L. B. 801 ; [1928] S. O. R. 438 ; a0b.. 

21®^AN * 

PART IV. SEOT. 1. BUB-SECT. 4.— A. 

188 I. Unless tsoupted wUk 

disoonery of mode of putting prinei^ 
into praetioe.] — A principle oannot he 
the snbfeot of a patent, 5c a eiaim to 
every mode or means of oanying a 
prtaudple into elleot amounta to a 
olaim for the prlnoiple itself. A patent 
may be granted for a prinetple ooeq^ed 
with a mode of oanryinir uie prlnmple 
lato effect, bnt such pnnotple may he 
carried into effect under several 
patents operating in dlffnuat ways 5c 
^ dlllereot means. — Grissznoxr r. 
VlOtOlt TALKXNO MaCHZMB Oo. OF 
Oahada. lm>., [1929] EX. O. R. 94, — 
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VoLXXZ?L--MMttt. OmslW-SM. 


187. Add* AimoUaum ul« U> (2) R«td. Bondo Co., 
Ltd. V. Qtamophone Co. (1928), .48 B. P. G. 
87S. 

192. Add, AfWudedioinB : — Rofd. Sharp dc DohEoe 
Inc. V, Boots Pnre Drug Co. (1928), 46 B. P. 0. 
153 ; Heap Samuel & Son v, Bradford Dyers* 
Assoon. (1929), 46 B. P. C. 254. 

210a. .] — ‘Held ; the patentee had obtained 

a result superior to any other at the date of 
the patent, & there was good subj^t-matter 
&> the patent was valid. — R ondo Co,, Ltd, v. 
GRaHOFHONB Co., Ltd. (1920), 46 R. P. C. 
378. 

222a. .] — ^The claim was as follows : “ In a 

coin-controlling vending machine of the 
kind set forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the length of its 
normally upright end position, the two parts 
being pivoted together about a transverse 
axis, stops being provided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
side the mechanism so as to be adapU^d 
wlien said key is depressed, to engage with the 
teeth of the star wheel.” In an action for 
infringement of the patent it was contended 
on behalf of pltfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 
game of skill, & that defts. had used a 
modiJQod form of pltfs.’ invention ; 

the patentees’ idea was not new, & no pro- 
blem had had to be solved in cairying it 
into effect, & that all that the patentees had 
done was to effect a perfeotly natural A 
ordinary workshop alteration in a known 
machine, & that the patent was bad for want 
of subject-matter— L ennakds Perpbct 8iar.L 
(’ONTROL Co., I/TD. V, liOLLOWAY ic HAMP- 

SON Novelty Co., Ltd. (1929), 46 K, 1*. 0. 
363. 

281. Add. Annotation : — ^Refd. Mellor v. Beard- 
more (1927), 44 B. P. C. 176. 

246. Add. Annotation : — ^Refd. Parkes Samuel & 
Co. 17. Cocker Bros. (1929), 46 R. P. 0. 241. 

249a. .] — ^Letters patent were granted for 

“ Improvements in or relating to boot or 
shoe end stiffeners.” Claim 1 of the specifi- 
cation was as follows : ” As an article of 
manufacture, a thermoi>lastic impregnated- 
fabric toe puff which prior to its incorpora- 
tion in a shoo upper has had flexibility im- 
parted to ite oack margin by hoi pressure in 
a die having a beveU^ marginal portdon, 
so as to expel impregnant from said margin 
by graduated pressure thereon & to leave the 
suilaoe of the puff substantially free from 
local excess of impregnant.” Claim 6 was 
as follows : ” In the manufacture of a toe 
puff of the kind claimed in Claims 1, if 3, or 4 
the use of a die d/ an advancing pressure 


which causes a pinch to travel over the 
margin or margins to be treated ** : — Sold : 
there was a problem to be solved, namely, 
to produce a thermoplastic puff with a 
flexible back margiu which was produced 
gradually in the sense that there was a 
gradual & practically imperceptible descent 
from the thick portion of the puff to the 
outer mai'gin & prior to the patent the 
nearest to wlUch any one had got was a 
double operation process, ^ there was an 
inventive step & the patent possessed subject- 
matter. — ^BniTien United Shoe Maghinbry 
C o., Ltd. v. Pemberton (Albert) dc Co. 
(1930), 47 R. P. O. 131. 

284. Add. Annotation :--^enerallyf Reid. Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 B. P. C. 163. 

290. Add. Annotation: — ^Rsfd. Boyce v. Morris 
Motors (1927), 44 B. P. O. 105. 

802. Uifaiioa For ” 14 L. R. 487, H. Ti..” reiwl 
” 14 T. L. R. 487, II. L.” 

308a. .] — Held : the applying to a ham boiler 

of a rack & catch was the addition of some- 
thing which in itself had no novelty, & the 
patent was invalid for wont of subject- 
matter. — A delmann & Ham Boiler Oobpn. 
V. Iir.ANRW8T Foundry Co. (1028), 45 
R. P. O. 413. 

308b. .]--//r/d: (1) the first claim as to an 

apparatus was so vague as to bo bad ; (2) a 
combination clnlmed in the second cUiira did 
not produce a new result, A wivs merely the 
use successively of two pieces of apparatus, 
neither of which was patentable, & did not 
constitute a patent aolo combination, but 
was more juxtaposition. - -Hanks v. Coombks 
(1928), 46 H. P. 0. 237, 0. A. 

308c. .] — .Tohn Wright & Eagle 

Uanoe, Ltd. t’. General Gas Arpi.iANOB8, 
(1928), 40 K. P. i\ 169, C. A. 

315. Add. Annoiaiionf* : — Refd. Sharp & Dohme 
Inc. V, Boots l*uro Drug Co. (1928), 46 
K. P. C. 163; lie Parbonindustrie (1. (f.) 

A. O.’s Patents (1930), 47 K. P. C. 289. 

817. Add. AnnotaiionH : —Mentd. lie Farbon- 

industrie (I. 0.) A. G.’s Patents (1930), 47 
R. P. (\ 289 ; Hocjetd Anonymo Seivo-Frein 
Dewandro r. Citroen Oars, Lkl. (1020), 47 
R. P. C. 221. 

325. Add. Annotation :• — Refd. Hanks v. Coombes 
(1028), 46 li. P. 0. 237. 

327. Add. Annotation : — ^Refd. Hanks v. Coombes 
(1928), 46 li. P. 0. 237. 

329. Add. Annotaiionn : — Reid. Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 

B. P. C. X63. Mentd. lie Farbenindustrlu 
(1. G.) A. O.’B Patents (1930), 47 K. P. C. 
289. 

336. Add. Annotation : — Refd. Jones & Attwood 
17. National Radiator Co. (1928), 45 li. P. 0. 
71. 

339. Add, Annotation: — Refd. lie Higginsou 
Arundel’s Patent (1927), 44 K. P. V. 430. 


PABT nr. IBCT. 8UB-8BCT. 5.— A. 

198 wtt. — — .p- V. oan. 
1S«ICAT*L Pim 00.. (19*11 4 

D. L. R. 617.— CAM. 

198 viii. Wbere a speoMo 

maeblne already exlate prodadiw ear* 
tatn effecte. St addltiona hare bean 
made to snob machine to prodnoe Uie 


same etteot in a better^ numner 
Sembte : a patent oaonot be ^en for 
the whole machine, bnt for the improve 
inept onh'*'~‘€teDHiBBooKB Maouinbrt 
Co,, Ltd. e. Htdbaulio Co„ Ltd., 
U947J Rxeh, O. R. 114.— OAN. 

PART nr. SECT. 1* 8UMECT. 6.— B. 
280 iv. affd.. (1928} 2 D. L. R. 448 ; 
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(19281 H. C. R. 8.— OAN. 

PART IV. SECT. 1. 8UB-8ECT. 7.— A. 

270 XX. .1— CawadiaW 

(ISNKRAL BLBCTBXO Co.^hm. V. WtutM. 

ItADio, Ltd., 119271 2 V.UJBt, 911 ; 
(1927J Bxoh. C. R. 184.*— ^AJf* 



Cases 840— 47Sa. English and Empibe Digest Supplement. 


846. Add, Annotaiiona : — ^Refd. Sharp Dohme 
Inc. V. Boots Pure Drug Go. (1628), 45 
B. P. 0. 153 ; Be Farbenindustrie (I. G.) 

A. G.’s Patents (1030), 47 B. P. C. 286. 

346. Add, Annedatwns : — Refd. Safveans Akt. v* 

Ford Motor Co. (England) (1926), 44 B. P. C. 
49 ; Be Farbenindustrie (I. G.) A. G.*s Patents 
(1930), 47 B. P. O. 289. 

350. Add. Annotation : — ^Mentd. Be Farben- 
Industrie (I. G.) A. G.’s Patents (1930 , 47 

B. P. C. 289. 

351. Add. Annotation : — ^Refd. Be Carpmaers 
Application (1928), 46 B. P. O. 821. 

351a. If giving substantial advantage to all 

selected members.] — (1) Selection patents do 
not differ in their nature from other patents; 
but they must be based on some substantial 
advant^e to be gained by the use of the 
selected members, the whole of the selected 
members must possess this advantage & 
this a^dvantage must be of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
ceHain groups of bodies alter^ the basis >f 
the selection & the patents would then claim 
an invention substantially different from 
that originally claimed, &; the amendments 
were therefore inadmissible. — Be Farbbn- 
INDUSTME A. G.’s Patents (1930), 47 
B. P. 0. 289. 

361. Add. Annotations : — Consd. Pope Appliance 
Coron. V. Spanish River Pulp ^ Paper Mills, 
[1029] A. 0. 269. Reid. Boyce v, Morris 
Motors (1927), 44 R. P. 0. 106 ; Mellor v. 
Beardmore (1927), 44 R. P. 0. 176 ; Wright 
(John) & Eagle Range v. General Gas 
Appliances (1928), 46 R. P. C. 169. 

366. Add, Annotation : — ^Refd. Sharp & Dohme 
Inc. V, Boots Pure Drug Go. (1928), 45 
R. P. C. 163. 

872. Add, Annotation : — Generally, Reid. Sharp & 
Dohme Inc. v. Boots Pure Drug Go. (1628), 
45 B. P. C. 163, 

383. Add. Annotation : — Reid. Be Farbenindustrie 
Akt.’s Application (1928), 46 R. P. O. 271. 

390. Add. - Annotations : — As to (1) Consd. Pope 
Appliance Gorpn. v. Spanish River Pulp Sd 
Paper Mills, [1929] A, 0. 269. OeneraUy, 
Reid. Mellor v. Beardmore (1927), 44 R. P. O. 
176. 

801 a. .]— -JEfcld the specification claimed 

the process of mercerising the cotton in a 
mixed fabric of cotton & cellulose acetate 
silk by applying for that purpose the old 
familiar process of mercerisation ; that it 
was only discovery for the patentee to find 
that an application of the old process to the 
particular mixed fabric did not occasion 
deleterious effect to the cellulose acetate 
artificial silk, dc the patent was invalid for 
want of subject-matter. — ^Hbap (Samuel) & 
Son, Ltd. v. Bradford Dyers’ Assocn.. 
I/TD. (1929), 46 R. P. G. 254, 


402. Add. AnnotaMon : — OeneraUy, Refd. Mellor v, 
Beardmore (1627), 44 B. P. G. 176. 

409. Add. Annotation : — Consd. Wright dc Eagle 
Range v. General Gas Appliances (1628), 45 
B. P. G. 346. 

412. Add. Annotation: — Reid. Wright John dt 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 B. P. O. 169. 

412a. .] — ^Where a known apparatus is first 

used for a particular purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be.based on advantage in treatment 
of particular materials. — Be Simon-Garves, 
IvTD. & Robinson’s Patent (1928), 46 
B. P. G. 407. 

428. Add. Annotation : — OeneraUy, Refd. Sharp dt 
Dohme Inc. v. Boots Pure Drug Go. (1928), 
46 R. P. G. 163. 

484. Citations : — ^For “ 44 B. P. C. 66,” read “ 44 
B. P. O. 367 ; affd. 45 B. P. O. 163, G. A.” 

486. Add. Annotation : — Consd. Sharp & Dohme 
Inc. V. Boots Pure Drug Go. (1928), 45 
R. P. G. 163. 

487. Add. Annotation : — Mentd. B. v Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

457. Add. Annotation : — Consd. Sharoc ds Dohme 
Inc. V. Boots Pure Drug Go. (1928), 46 R. P. C. 
163. 

459a. .] — ^Whitb v. Todd Oil Burners, 

Ltd. (1929), 46 R. P. G. 276. 

456b. .] — Letters patent were granted 

for ” combined Bag & Cushion.” Claim 1 
of the specification was as follows : “A com- 
bined bag & cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned inside out.” 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, & 3. Defts. denied infringement dc 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter, prior 
public user, & prior publication : — Held : 
the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs. — ^Berton (Arthur), Ltd. v. Jarrett 
Rainsford & Laughton, Ltd. (1930), 47 
R. P. C. 444. 

459c. .] — Franc-Strohmbngeb & 

Cowan (Inc.) v. Peter Robinson, Ltd. 
(1930), 46 T. L. R. 679 ; 47 B. P. C. 493. 

472r. .] — It is not enough to show that an 

apparatus described in an earlier specification 
alleged as an anticipation could have been 
used to produce a certain result ; it must 
also be shown that the specification contains 
clear & unmistakable directions so to use it. — 
British Thomson-Houston Go., Ltd. v. 
Metropolitan -Vickers Electrical Go., 
Ltd. (1928). 46 R. P. G. 1, H. L. ; affg. 8. G. 


PART IV. SECT. 1, SUB-SECT. 9.— A. 

368 vttl. . 

[1928] B. C. 

868 X. 


M., [1988] 2 D. L. R. 448 ; 
8.— CAN. 


- . -BBHasoN V . Db 

Kbbmor Elkctrio Heahnq Oo., Ltd.. 
[1987] 8 O. L. R. 99; [1927] Ezoh. 
0. R. 181.-~0AN. 


368 xi. 

Pboduots 


Hubbbr Oo.. £1987] _ 

affd., [1928] 3 b. L. R. 81.~-0AN. 


.I—Dbtroit Rub- 
INO. V . Rbpublio 
4 D. L. R. 724 ; 


368 xii. .] — ^NlBBLO Maku- 

Standard Oo., 

PART IV. SECT. a. SUB-SECT. 1. 

436 xil. — — ,]— BUEOTROLTTtO 

ZINO PROOBSS Oo. vn^NOH-S OOM- 
PLBX OBS RBDUOINO OO. OF CANADA, 
Ltd., [1887] Exoh. O. R. 94.~0AN. 
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486 xiii. .] — There muat be 

a Bubetaatlal ezeroise of the inyeatlve 
power, though it may in some oases 
be YW 7 slight, to snstaln a grant for 
a patrat for invention. Slight altera- 
tions may produce important resolts 
Sc jnay disclose great ingenuity. — 
Canadian Ornkrax, Blboisuo Co., 
Ltd. V . Fada Radio, Ltd., [1987] 8 
D. L. R. 911 ; [1987] Exoh. O. R. 184.— 
CAN. 



VoL nzVL— Fttente. Osna ««»-660. 


nom. MSTBOPOLlTAM-yiCKBRS Elbctrical 
CJ o., Ltd. v. British Thomson-Houston Co., 
Im>. (1925), 43 R. P. 0. 76, 0. A. 

•*--*0Ottfd. Pope Appliance Corpn. v. Spanish 
River Pnlp & Paper Mills, [1929] A. O. 269. 

502a. .] — ^Bibtwhistlb v. Sih^ner Enoinebr- 

INO Co.. Ltd. (1928), 46 R. P. C. 59. 

602b. .] — Horowitz r. Wau) (H.) A Co. 

(1930), 47 R. P. C. 183. 

502c. ,] — In 192C lettcra patrent woi'c grant-ed 

for “ Improvements in & relating to the 
spinning of metal hollow- ware.” Claim 1 
was as follows : “ An improved method of 
spinning metal hollow-ware consisting in 
hammer-marking or othemise embossing or 
ornamenting the face or faces of a chuck or 
mandrel upon which a blank is spun, so that 
similar ornamenting is produced in the metal 
of the blank which is forced into ch>se contact 
with the mandrel by the pressure of the 
spinning tool or tools.” Pltfs. brought an 
action for infringement & defts. alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specifications & by reason 
of a prior public user. Defts. also alleged 
that there w'as no subject-matter & that the 
invention was not useful ; they also denied 
infringement : — Held : the patent was in- 
valid for want of novelty by r<‘Mon of public 
prior user, & the action was dismissed with 
costs, — Joseph v. Jenkins (B. J.), I/td. 
(1929), 47 R. P. V. 61. 

617. Add. Annotaiion Refd. Wright John & 
Eagle Range v. General Gas Appliances, I^td. 
(1928), 46 R. P. O. 169. 

518. Add. Annoialioivs : — Consd. British Thomson 
Houston Co. V. Metropolitan-Vickors Elec- 
trical Co. (1928), 45 R. P. C. 1. Held. Pope 
Appliance Corpn, v. Spanish UivtT Pulp Ar 
Paper Mdla, [1920] A. C. 269 ; Wright John 
&> Eagle Range v. General Gas Apidiances, 
Ltd. (1928), 46 R. P. C. 169. 

566. Add. Annotations : —Refd. Sharpe & Dohmo 
Inc. V. Boots Pure Drug Co. (1928), 46 
R. P. C. 163 ; Pope Appliance CoriHi. v, 
Spanish River Pulp & Paper Mills (1929), 
98 L. J. P. C. 60. 

669. Add. Annotations -Refd. Mellor v. Beard- 
more (1927), 44 R. P.C, 176 : Pope Appliance 


Corpn. V. Spanish River Pulp & Paper Mills, 
[1929] A. C. 269. 

660. Add. Annotatiotis : — Refd. Mellor t>. Beard- 
more (1927), 44 R. P. 0. 175 ; Sharp & Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 R. P. C. 
163; Be Simon-Carves & Robinson’s Patent 
(1928), 45 R. P. 0. 407, 

661. Add. Annotation : — Refd. Boyce r. Morris 
Motors (1927), 44 R. P. C. 105. 

674. Add. Annotation: — Refd. Boyce v, Morris 
Motors (1927), 44 R. P. C. 106. 

685. Add. Annotations : —Consd. Wright John 
A Eagle Range r. General Gas Appliances 
(1928), 46 R. P. (’. 169. Refd. Boyce r. Morris 
Motors (1927), 44 H. P. O. 105. 

593. Add. Annotations: - to (3) Refd. British 
Thomson-IIouston Co. v. Meiropolitan- 
Vickers Electrical Co. (1028), 46 R. P. 0. 1 ; 
Pope Appliance (''ori^n. r. Spanisli River 
Pulp & Paper Mills, [1929] A. C. 209. 
tivneniHy. Refd. S(K‘jett'^ Anonyuie Servo- 
Frein Dewandre r. Citro(*n (’ars. Ltd. (1929), 
17 U. P. C. 221. 

698. Add. AnnotaiUm .•—Refd. Jones & Attwood v. 
National Radiator Co. (1928), 46 R. P. 0. 71. 

625. Add. tons ; -Refd. Sharp & Dohme 

Inc. r. Boots l*ure Drug Co. (1928), 46 
R. P. C. 163. Mentd. Parkes Samuel & Co. 
r. CockcT Bros. (1929), 46 R. P. C. 241. 

686. Add. Annotaiion: Refd. He Iligginson & 
Ai-uudel's Patent (1927), 44 R. P. ('. 430. 

640. Add. Annotaiion : - Refd. Sltarp & 1 )ohme Inc. 
V. Boots ]^re Drug Co, (1928), 46 U. P. 0. 163. 

655a. - - - Question of construction Evidence of 
Intention inadmissible.] Whether a spocill- 
<‘ation is an aniieipation <)f a later patent, 
apiu't from statutory provisions, dopends 
upon the couHtniclkm of the specification, 
verbal evidence as to the intention of the 
person whose specification it is being in- 
admjssible. - Can\1)1AN Gbnbkai. Euectbic 
C o., J/rn. V. Faoa Radio, Im)., [1030] A. C. 
97 ; 99 L. J. 1’. C. 68 ; 142 L. T. 100 ; 47 
R. P. C. 69, P. C. 

659. Add. Citation :—Affd. sub nom. British 
Thomson-IIouston Co., Li'u. v. Metro- 
POUTAN-VlOKEaiS ELBOmiCAL CO., LTD. 
(1928). 46 R. P. 0. l.H. L. 


PART IV. SECT. 2. SUB-SECT. 2.— 
B. (b) ii. 

623 iU. .1— Gborqkson V. Urwin 

& Co.. 11928] N. Z. L. R. 207.— N.Z. 


^1. POPB Applianck 

CoRpK. V. Spanish Rivkh l^rLP fic 
Paper Mius, [19291 A.O. 269.— CAN. 

0 U. ‘ known or used 

by any other person.”} — Held : thooerb, 
as decided in Pope Appliance Corpn. y. 
Spanish Hirer Pulp Paper Mills, 
lid., the public use or sale for more 
tban a year previously to the applica- 
tion must bo public use or sale in 
Canada, yet the words ** which was not 
known or used by any other person 
before his (appct.’sl invention thereof," 
are not quaUfled by the words “ in 
Canada ,” ft accordingly, if it can be 
shown that the invention was known 
or used by any other penoa in any 
piut of the world before the inven- 
taon in OaMula, that fhet alone would 
render the patent invalid.— Canadian 
Oeneral Eubotrio Oo., Ltd. v. Fada 
Radio. Ltd. (1929), 46 T. L. R. 18.— 
CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
640 i. User^/o^oJSi by abandon- 


rnetU.]- An experlineuti which never 
becomes completed, but up to the last 
remains an experiment & nothing 
more does not as a rule anticipate a 
novel machine, device or process, nut 
If the experimental stage is oyet ft tho 
Toochioa or device operates effectively 
for the purpose for which it was 
designed, ft it is used by persons 
capable of undentanding its use there 
is a completed invention ft a com- 
pleted publication oven thc»ugb for 
some other reason work with It Is 
subsequently discontinued. — Vkauky 
V. Denver itooK Drill ft MAcmNBRV 
Co., Ltd., [1930] App. D. 243.— S. AF. 

PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) V. 

sj. ” On sole JTifWn PatefU Ac^ 
WheU amounts lo. )-—8 emkT'.Solvat 
». Comb, of Patents, 11927] 3 D. L. H. 
385 ; [1927 1 Bxoh. O. R. 218; 

[1929] 4 D. L K. 1081 ; H. C. K. 172. 
CAN. 

PART IV. SECT. 2, SUB-SECT. 2.— 
C. (a). 

694 U. Canadian General 

BiEcmuo Oo.. Ltd. v. Fada Radio, 
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ltd., U927] 2 D. L. R. 911 ; [1927] 
Exeb. O. R. 134.— CAN. 


694 ill. — .] —Maunder v, Wan- 
oANUi Sash ft Door Factory ft 
TIMBER Oo., Ltd., [1928] N. Z. L. R. 
566.— N.Z. 


694 Iv. .1 — An ante<jedent publi- 
cation ought not to be held to be an 
anticipation of a subsequent patent, 
unless It is clear that the antecedent 
publluation discloses a practical inode 
of producing a result which Is of the 
same effect as that disclosed in tho 
subsequent patent. The more puhlloa- 
tlon of an idea that a practical article 
mlgiit be made, without sufficient 
iufunnatlon or means of knowledge 
rummimicated to the public, does not 
1 ) 1 * 6 vent a subsequent ft Independent 
Inventor of those means, from taking 
out a patent. — Chkihtiam v. Rice, 
[19-291 Ex. C. H. 111.— CAN. 


PART IV. SECT. 2, SUB-SECT. 2.— 
C. (0). 

616 ill. .1 — Canadian Qbnebai. 

Electrio Oo., Ltd. v. Fada Radio. 
Ltd.. (19271 i D. L. R. 911 ; (1927) 
Bxeh. O. R. 134.-CAN. 
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Add, Annoiaiion: — Consd. Pope Appliance 
Oorpn. V, Spanish Biver Pulp & Paper BiliUs, 
[1929] A. 0. 269. 

680a. .] — In an action for infringement defts. 

denied infr^ement, & alleged that the 
patent was invalid by reason of (inier alia) 
want of utility. Pltfe. proved the utility of 
their invention : — Held : the patent was 
valid, &; had been infringed. — British 
VmTED Shoe Machinery Co., Ltd. v, 
Lambert Howarth & Sons, I/lt>. & GmsoN 
Shoe Machinery Co., Ltd. (1927), 44 


E. P. O. 611 ; wbeequevU proceed4^9 (1020), 
46 B. P. C. 316. 

680b. S, P. British TJnitbd Shoe Maohinbrt Co., 
Ltd. v. Gimbon Shoe Kaohu^y Co., Ltd. 
(1928), 46 B. P. 0, 200, 0. A. 

680c. S. P. Parses S. 6c Go., Ltd. v. Gooeer 
Bros., Ltd. (1029), 46 B. P. 0. 241, C. A. 

688a. .] — Bose Street Foundry & 

Engineering Go., Ltd. v. India Bubbbb 
Gutta Peroha 6c Teiegraph Works Go., 
Ltd. (1929), 46 R. P. C. 294, C. A. 


Part V. — Application for Patent. 


700a. Effect of.] — ^Samples & indorsements 
thereon, deposited under Patents 6C Designs 
Act, 1907 (c. 29), 8. 2 (6), can be relied on in 
aid of the interpretation of the specification, 
6c as effective prior publication against a 
subsequent claim. — Notes of Oppioiad 
Bulings 1928 (B) (1928), 46 B, P. 0. App. iv. 

704. Add. Annotation : — Refd. JRe Farbenindustrie 
Akt.’s Application (1928), 46 B. P. 0. 271. 

709a. Power to modify forms.] — The Comp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the puipose for which they are primarily 
intended . — Be Sames’ Application (1027), 
46 B. P. 0. 61. 

717. Add. Annotation : — Ae to (1) Refd. Be Farben- 
industrie’ Akt.^s Application (1928), 46 

B. P. C. 271. 

727. For the existing paragraph substitute the 
following paragraph ; — 

Injunction to restrain acceptance — Lawful 
ground of objection — ** Secret processes.**] — 
Where an Injunction had been granted to 
restrain appet. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or conunonly known, 6c the 
Comptroller-General refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a lawful ground of 
objection ” to the acceptance of the complete 


specification within Patents 6c Designs Act, 
1007 (c. 29), s. 7 (3), objecting to his duty 
prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 
panted an injunction restraining the 
Comptroller-General from accepting the com- 
plete specification, as irnder sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 
which, as between pltf. co. & appet., appet. 
had been restrained from disclosing, &i because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appet. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction granted against appet. would 
be properly considered in deciding whether 
the specification should be accepted as being 
something which might' constitute “ a lawful 
ground of objection to such acceptance, 65 
by consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appet. was 
also further restrained from proceemng with 
his application in addition to the injunction 

g ranted against him in the ct. below. — Bex 
o. & Bex Bebearoh Cobpn. v. Muirhead 
Comptroller-General of Patents (1926), 
96 L. J. Oh. 121 ; 136 L. T. 668 ; 44 B. P. C. 
38, O. A. 


Part VI. — Specifications. 


778. Add. Annotation : — Refd. Be Dreyfus’ Applns. 
(1927), 44 B. P. C. 291. 

776. Add. Annotation : — Mentd. Bondo Co. v. 

Gramophone Co. (1929), 46 B. P. 0. 878. 
796. Add. Annotations: — ^Refd. Pope Appliance 
Corpn. V. Spanish Biver Pulp & Paper Mills, 
[1020] A. a 269 ; Bs Farbenindustrie (I. ' 

A. G.’s Patents (1930), 47 B. P. 0. 289. 


796a. -.] — Bose Street Foundry & 

Engineering Co., Ltd. v. India Bubbeb 
Gutta Peroha & Telegraph Works Co., 
Ltd. (1929), 46 B. P. C. 294, C. A. 

804. Add. Annotations: — Consd. Hanks v. Coombos 
(1928), 46 B. P. C. 237 ; Bose Street Foundry 
6fc Engineering Co. v. India Bubber Gutta 
Percha & Telegraph Works Co. (1929), 46 


PART IV. 8B0T. 3, BUB-SECT. 1. 

664 11. affd.. U928] 2 D. L. R. 448 ; 
[1928] S. C. R. 8, 

688 1 . Bepree of vUlUy nseessani 
support ptami..'}r^U€H : a deflnite 
amount of utility Is not reaulred by 
law to sustain an Invention ; a sUfl^t 
amount of utility bolns sulBaient. 
Oonunercial utility is tbe very essence 
of a patent, & a favourable reception 


by the purobasinp public is sbro^ 
evidenoe of that -depree of utlnty 
required by law.— Pwomcwi v. 
Dominion Rubbkb Ck>., Ltd., [1828] 
Exoh. C. R. 196.— can. % 

PART IV. SECT. 3. SUB-SECT. 2. 
690 1. tUfM o/now-ttser.J— E mdokbo- 
LTno Zinc Prooxss Co. v. Fbxnoh’s 

OoilEnUBK OltB I^UOINO Co. OF 

OanaSU, Ln>., [1937] Exoh. O. R. 94. — 
CAN. 


PART VI. SECT. A SUB-SECT. 2.— 
A. (fc). 

As to jNooees.]— The epeoifloa- 

Uoa of a patent for a prom murt 
point out cilearly the mtnboA by which 
the process is to be perfoExaed so as to 
aooompUah the ooieot in view, — 
Euboxbolptio Zoro Co. «. 

FbmnohIb OoHTxanc Oiob Rbduoimo 
Oo. OF Canada, Xin>., (1987) Exeh. 
a R. 94.— OAR.' 



S* JT: M«iitd, JBe Farbe&industrie 

(I. G.) A. G.*« Patents (1980), 47 R, P. C, 289. 

V, CtoOMBBS, No. 

308b, ante, 

810a. ~ Ohbmischb Fabrik axjv Aotibn 
®* ScHBBiNQ) Patent (1928), 46 

MTe JPs 0* vOd* 

®18. Add, Annotation : — Retd. Sharp A Dohme 
Ino. V. Boots Pure Drug Go. (1928), 46 R. P. O. 
168. 


-^wwototion .’-^Retd. J2e Ohemische 
Fabrik auf Action (Vorm B. Schering) Patent 
(1928), 46 B. P. 0. 403. 

894a. Suitable drawings— What are.]— Re Stan- 
dard Telephones A Oablik, Ltd.’s Appli- 
cation (1928), 46 R. P. 0. 183. 

910. Ad^. Annoiotions ; — Ae to (3) Retd. Boyce v, 
Morris Motors (1927), 44 R. P. C. 105. 
Oenerally, Retd. Parkes Samuel A Co. v. 
Cocker Bros. (1929), 46 R. P. C. 241. 

918. Add, AnnoicUiona : — ^Retd. Mellor v, Beai*d- 
more (1927), 44 R. P. C. 176. Mentd. Pope 
Appliance Oorpn. v. Spanish River Pulp & 
Paper Mills, (1629] A. 0. 209. 

921. Add. AnnoicUiona : — Aa to (1) Retd. Mellor e. 
Beardmore(1027), 44 R. P. C, 175; Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 46 
R. P. 0. 163; Be Simon-Carves A Robinson's 
Patent (1928), 46 R. P. 0. 407. 


996. Add, AnnoiaHona : — ^Apld. Hanks v, Ooombes 
(1028), 46 R. P. 0. 237. Consd. Rose Street 
Foundry A Engineering Co. v. India Rubber 
Gutta Percha A Telegraph Works Co. (1929), 
46 B. P. C. 294. Retd. Re Farbenindustrio 
(I. G.) A. G.’s Patents (1030), 47 R. P. C. 289. 

1040. Add. Annotation: — Coned. Rose Street 
Foundry A Engineering Co. v, India Rubber 
Gutta Percha A Telegraph Works Co. (1929), 
46 R. P. 0. 294. Mentd. Socidtd Anouyme 
Servo-Preln Dewandre v, Citroen Cars, Ltd. 
(1929), 47 R. P, C. 221. 

1081. Add, AnnotaHon : — Retd* Fuel Economy 
Co. V. Murray, [1930] 2 Ch, 93. 


VoL IX3CVl-~4^iAl8ni^ Omrs 

1178. Add, Annotation: — Consd. Re Farben- 
industirie (1. G.) A. G.’s Patents (1980), 47 
R. P. O. 289. 

1806a. Order ot Court ot Am>eal la action 

tor Infringement.] — ^Douolas Paokino Co. 
(Incorporated), Douglas Pectin Cobpn. A 
Postum Co. (Incorporated) v, Evans A 
Co. (Hereford A Devon), I/td. (1029), 46 
R. P. 0. 493, C. A. 

1209. Add. Annotation: — Retd. Be Keystone 
Knitting MiUs Trade Mk. (1928), 97 L. J. Oh. 
816. 

1212* Add. Annotation : — Retd. Sharae A Dohme 
Inc. V. Boots Pure Drug Co (1927), 44 R. P. 0. 
867. 

1248. Add. Annotation: — ^Retd. Boyce v, Morris 
Motors (1927), 44 R. P. O. 106. 

1257a. .] — Lettei's patent were granted in 

1927 for “ an improved reflector A adver- 
tising sign for window, shop, A general 
display purposes.” Claim 1 was as follows : 
‘‘ A combined lighting unit A advertising 
sign of the kind hereinbefore referred to 
wherein the means for carrying the lamp or 
lamps is formed integral with the portion of 
the body of the sign whicii acts wLoUy as a 
reflector.” After commencing an action for 
infringement, pltf. moved for leave to amend 
the spoeiilcation pursuant to sect. 22 of the 
Patente A Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to one embodying a i)artiuular means 
of suspension : — Held : the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention wliieli 
had not been foreshadowed in the original 
spocifleation A was a different invention fi'oiu 
that claimed by the original spocincation* 
The rnotum was dismissed with costs. — 
Walsh v. Ai^bert Baker A Co. (1898), Ltd. 
(10.30), 47 R. P. C. 283 ; 47 R. 1*. C. 468, 
0. A. 

1261a. Amendments altering bMls of selection 
patent.] — Be Farbenindustrib A, G.’h 
Patents, No. 361a, ante. 


Part VII. — Grant of Patent. 


1862a. .] — ^Ra A. B. 'a Application 1863a. .] — The manufacturer of a 

(1902), 19 B. P. C. 403. particular article may be regarded a« 


PART VI. SECT. 4, SUB-SEOT. 4. 

956 1. Whether nece$$anf tq dUBnouiah 
noveUv or impr(»fementr-^-Oe7teral rule,] 
— A patentee, in a patent for an 
improrement on a known devlee, mtut 
not throw his net so wide as to omit 
to disoloae honestly what belongs to 
the prior art as dial^not from his new 
dedm. — B bboson v. Db Kkrmob 
EUBCTRXO HBATINO CO., LTD., J1937] 
8 D. L. R. 99 ; [1987] Bxoh. C. R. 181. 
—CAN. 

PART VI. SECT. 5, SUB-SECT. 1. 

9S9 i. NeceaaUo for doim.}— <1) A 
patentee must define k ttxnlt iritb 
ptedsioB what be claims to have 
InviMited, A everything not dearty 
becomes jmblieiitirii. 


-_j>TOfNo Oo. or OavADA. Dm., 


in the speolfloatJons of a patent, A for 
whloh no claim is made, becomes 
pubUotfurie . — BsnasoN v. Db KBRMon 
BucTHC Hkatzno Co., Ltd., [1927] 
8 D. L. R. 99 ; [1987] Exoh. C. R. 181. 
—CAN. 

998 i. NwseaaUyfor clear $tattmeni ,\ — 
BuKintoLTno 2 xno Pbocbss Co. v. 
FXUENOn'S OOKPUEX Obk Rbduoiko 
O o. or Canada, Ltd., No. 989 i, ante.— 
CAN. 

k I. Fadure ta elaim adeiaable addition 
a$ neoeamry element of invention .] — 
Where in toe specification In a patent 
for an oven the patentee states that a 
certain derice or additim is advisable 
or preferable, but doM not claim it 
as a neoeseary element of the invention, 
any oven eo oonstruoted aa to represent 
the invention patented, hut without 
such addlti<mal devioe, will be an 
infringement ot the patent. — S kuet- 
SoLVAT Oo. e. Comb, or Patents, 

S 987) 3 D. L. B. 885; [1987] Sxoh. 
R. 818 ; 4 D. L. K. 1981 ; 


PART VI. SECT, e, SUB-SECT. 1.— A. 

1059 i. General rale — Quuiiofn. lor 
judae — JdefUUy of two Lnvenlione .] — 
ileUi : the oonstrtioilon of the language 
of the speolfloation of a patent is a 
question of law fur the ct., A pllf.oo.'s 
Bpoolfi(«tlon covered not meredy Hie 
precise mechanlsiu deHcrlUMi, but tlie 
attainment of a novel result at wiileh, 
according to tho arbitrator's dudlngs, 
deft.'s machine was designed to arrive 
by means of a process substMiitiallr 
equivalent to that diseloM^d ifi pltf. 
00 . 'm spooificatlou, such flndirigH in 
coruajquenoe establishing what is In 
law an infringement of pltf. uo.'s 
patent.— F akmkkh' Mu-kino MAOttigis 
Co., Lro. V. Knaw*. [19281 N. Z. L. It. 
50I.-N.Z. 

PART VI. SECT. 6, SUB-SECT. 2.— C. 

1105 I. General rule.]— The l a ngu a g e 
in a patent should be liberally con- 
strued with a view to maintaimng its 
validity.— D avis Loq A Rapt Patbmtb 
O o. V. OATmxs (B, p.h [19871 4 
D. L. U. 95 ; [1987] 8 W. W. », 753.- 
GAN. 
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interested in commercial processes for making 
such skrticle marketable ; but an opposition is 
not necessarily admissible, mer^y because 
it is hot frivolous, vexatious or blackmailing. 
— Be Olavbl’s Application (1928), 46 R. P. C. 
222 . 

1364. Add. Annotation : — Refd. Re Clavel’s Appln. 
(1928), 46 R. P. C. 222. 

1369. Add. Annotation : — Consd. Re Clavers Appln. 
(1928), 46 R. P. 0. 222. 

1386. Add. Annotation: — Mentd. Re Farben- 
industrie (I. G.) A. (S.’s Patents (1930), 47 
R. P. C. 289. 

1413. Add. Annotation: — Apld. Re Oarpmael’s 
Application (1928), 46 R. P. C. 321. 

1419. Add. Annotation; — FoUd. Be Oarpmael’s 
Application (1928), 46 R. P. C. 321. 

1437. Add. Annotation : — Refd. Be Mooney’s 
Appln. (1927), 44 R. P. 0. 294. 

1466a. .] — Re Oabpmael’s Application 

(1928), 46 R. P. C. 411. 

1466a. Interlocutory orders— Order for dis- 

covery. J — A. having applied for the ^ant to 
him of letters patent, the application was 


opposed by B., who claimed that he was the 
first k> true inventor. In the course of the 
proceedix^ before the Comptroller an order 
for the discovery & production of documents 
was made against A. A. thereupon applied 
by originating summons by way of appeal 
asking that the order be s^ aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction ; — Held : the juris- 
diction of the ct. to entertain the i^peal was 
excluded by sect. 11 (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer thereby made 
includes not only final decisions but inter- 
locutory matters ; & this is not affected by 
sect. 77 (21 of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal.— Rc Robertson’s Application fob 
Letters Patent, [1930] 1 Ch. 186 ; 99 
L. J. Ch. 146 ; 142 L. T. 307 ; 46 T. L. R. 
17 ; 47 R. P. 0. 215. 

I 1505a. Disclosure of vital documents — ^Tlme for — 
Not limited to five days provided by rule 48 J — 
Notes op Official Rulings (1929) B. (1929), 
46 R. P. C. App. iiL 


Part VIII. — Register of Patents. 

1522a. Agreement as to ownership.]— Re Smith’s (H. E.) Patent (1929), 46 R. P. 0. 400. 


Part X. — Assignment and 

1534a. Agreement for assignment — Whether repre- 
sentation that grantee was ** original 
inventor ’* material misrepresentation.] — 
Held : it had not been proved that a material 
misrepresentation had been made. — Thomp- 
son V. Jefferson (1928), 46 R. P. C. 809, 

P. C. 

Construotlon.]—<8ee Nos. 1666-1667a, 

•post. 

1637. Add. Annotations: — ^Mentd. English Hop 
Growers v. Bering, [1928] 2 K. B. 174 ; 
Pa^c^poulos V. I’apadopoulos (1929), 4(5 

1546. Add. Annotations : — Refd. Palmolive C/O. (of 
England) v. Freedman (1927), 44 T. L. R. 86. 
Mentd. English Hop Growers v. Dering, 
[1928] 2 K. B. 174. 

1557a. Of all patents in relation to preparation 

& application of gutta percha — What patents 


Devolution of Patents. 

within agreement.] — B ewley v. Hancock 
(1866), 6 De G. M. & G. 391 ; 26 L. T. O. S. 
264 ; 2 Jur. N. S. 289 ; 4 W. R. 334 ; 43 
E. R. 1286, L. C. 

By joint owners of patents — ^Assignments 

to ** contain covenants by vendors that 
patents valid — ** & such other covenants as 
may be reasonably required.**] — See Con- 
tract, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all asslgnor*s Interest in 
patent — Passes right to apply for extension 
of term.] — Re Beard & Scott’s Patent, Be 
Scott & Beard’s Patent (1927), 45 R. P. C. 
31. 

1562. Add. Annotation : — As to (3) Apld. The 
W. H. RandaU, [1928] P. 41. 

1577. Add. Annotation : — Refd. (Jurtis Brown, 
Ltd. V. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 


Part XI.- 

1590. Addi Citation 28 R. P. C. 229. 

Add. Annotation : — Retd. Lactoosote v. Alber- 
man, [1927] 2 Ch. 117. 

1603. Add. Annotation : — As fo (1) Apld. Huntoon 
Co. v. Kolynos (Incorporated), [1930] 1 Ch. 


-Licences. 

1603a. .] — (1) A licence to “ ma^e 

use, exercise, & vend ” a patented invention 
for a particular form of collapsible tube 
contained a condition that the licencees 
should pm chase from the inventor aU such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 


Qrbsn V. Watson (1884). 10 A. R. 
118.— CAN. 



PART X. SECT. 8. 

1646 i. Oovenant for payment of 


royaUies 



VoLZXZVL~Bitent>. Caws 160 aii^l 68 te. 


being not within the protection of the 
patent : — Held : the conation was null &; 
void under Patents & Designs Act, 1907 
(c. 29), 8. 38. 

(2) Another condition in the licence pro- 
vided that the patentee should at his own 
cost, at the request of the licencees, commence 
& pro^cute aU legal proceedings in respect 
of infringement or suspected infringement of 
the patent ; — H eld : in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by the licencees was not 
|?reach of the contract as would dis- 
of the licencors to sue I 
imon another stipulation contained in it.-- I 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 628; 09 L. , 1 . (%. 321 , .... 
L. T. 165 ; 46 T. L. R. 253 ; 47 R. P. V. 
403, C. A. 

1603b. Interdependent conditions - What are.] 

Huntoon Co. v. Kolynos (Incorporated), 
No. 1603a, ante. 

1608. Add, Annotatiofi : — Refd. Fuel Economv 
Co. V. Murray, [1930] 2 Ch. 93. 

1609. Add, Annotation: — As to (1) Dbtd. Fuel 
Economy Co. v. Muri*ay, [1930] 2 Ch. 93. 

1628. Add, Annotation : — Mentd. Long Acre Press, 
Ltd. V, Odhams Press, Ltd., [1930] 2 Ch. 196. 

1638. Add, Annotation : — Refd. Huntoon Co. r. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

1660. Add. Annotation: — Refd. Curtis Brown, 
Ltd. V. Jarvis, Jarvis v, Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 

1651a. .] — Held: the phrase “ the public 

interest ** was to be construed in its widest 
meaning, & not simply with regard to the 
purchasing public . — Be Brownie Wireless 
C o. OP Great Britain, Ltd. (1929), 46 
T. L. B. 684 ; 46 R. P. C. 467. 

Aimotaiirm : — Refd, Ee Loewe Radio Co.’s Application (1920), 
46 R. P. C. 479. 

1652. Add, Annotation : — Generally, Consd. 

Brownie Wireless Co. of Great Britain ( 
K. 684. j 

1655x. .] — Re Brownie Wireless Co. 

OP Great Britain, Ltd. (1929), 46 T. L. R. 
684 ; 46 R. P. C. 467. 

Annofo/ion BeM. Ee Loewe Radio Co.’s AppUcaUon 
(1929), 46 R. P. C. 479. 

1656a. Question of degree .] — Be Loewe 

Radio Co., Ltd.’s Applications por the 
GRANT op compulsory LICENCES (1929), 46 
R. P. C. 479. I 


1665. Add. Annotation : — Refd. Be Brownie Wire- 
less Co. of Great Britain (1929), 46 T. L. B. 
684. 

1665a. Undertakings to Comptroller-Oenerat 

— Should not be required.] — Be Loewe Radio 
C o., Ltd.’s Applications fob the grant op 
COMPULSORY Licences (1929), 46 R. P. C. 
479. 

1666a. Canoeilation of endorsement ~ Procedure.] — 

(1) Where a patentee applies, under sect. 
24 (5), of Patents & Designs Acts, 1907 & 

1919, for the eancellalion of the indorsraent, 

tu I’lgiu, t>ri a 

trolIer-General of I’atents may advertise the 
application, indicating tl»e procedure to be 
followed by any person wishing to oppose it, 
may reqiurt* the filing of statements & 
evidence by the patimtee & an opponent, Si 
may hear the ])arties before deciding the 
application. 

(2) Rules 73, 71, & 76 of Patents Rules, 

1920, aio intra vires &, valid. — H. v. Comp- 
troller-General OF Patents, Ex p. Engl, 
[1930] 1 K. B. 517 ; 99 L. J. K. B. 271 ; 142 
L. T. 600 ; 47 R. P. C. 118. 

1669. Add. Annotation: — As to (1) Refd. Oon- 
stantinesco v. H. (1927), 11 Tax Cas. 730. 

1673a. — - -- (1) No action for a de- 

claration of the validity of a patent, or for 
compensation for user of the invention by the 
Crown, against the Govt, department con- 
cerned is competent or open to the patentee 
under Patents & Designs Act, 1919 (c. 80), 
s. 8, if the Crown do not consent to its being 
dealt with in proceedings under sect. 8, but 
the remedy is by petition of right or by 
originating notice of motion addressed to the 
department. The true olTect of sect. 8 is to 
give merely a right of compensation to the 
patentee against the Crown for the use by 
its officers of his invention for the purposes of 
the Crown, & it docs not give any right in 
itself to sue the department concerned. 

(2) A claim for a declaration of the validity 
of the patent is not a claim in tort because the 

T X.I.. _ .... 

statutory terms sot out in sect. 8 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds. — R owland St Mac- 
kenzib-Kennedy V. Air Council (1927), 96 
L. J. Ch. 470 ; 137 L. T. 794 ; 43 T. Ij. R. 
717 ; 44 R. P. C. 463, C. A. 

An7uaaiwn:--Oenerallu, BsM. Mackonxle-Kouaody v. Air 
Council (1927), L. T. 8. 


Part XII. — Term of Patent. 

Being beneficial owner.] — Be White Acts, 1907-1919, s. 18 (6)J —Be Sthilino’s 

& GBAY’a P atent (1927), 45 B. P. C. 119. , Parent, Be Stirling & Schmidt’s Sup^ 

1684a. Interests of foreign shareholders } Ltd.’s Patent (1928), 

acquired by Public Trustee — Patents & Designs | 46 R. 1 . c. IJJ, 


PART XI, SECT. 1. SUB-SECT. 6. 
■p. SutHUStfffuneni — Position of 

ponies ,} — Hnx v, Moiban, (1927) 2 
D. L. R. 1089.— CAR. 


PART XI. SECT. 1, SUB-SECT. 8. 

h 1. JnoaUaUv of patent.};— 

GhANKKXX V. OThCDAB CORPK. (1927), 
60 O.L.R.S2drf<ar(edn928] 3D.L.R. 
843 ; 11928) S. C. R. 842.— OAK. 


PART XL SECT. 2, SUB-SECT, i, 

S , Non-manvfactvre in Canada — 
whm imported wnreaoonablyi targe.} 
— MiTCHxrx CJo. V. Ati.a« Syhtems, 
{19291 1 D. L. R. 538.— CAN. 

PART XL SECT. 2, SUB-SECT. 2. 
1662 1. OranJt oflieenoe—On w^ta^ 
granted — JAoenee fee — How ocUcidated.} 
— OOKSOUDATED WAFIOI CJO.. LTD. •. 
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INTKHNATZONAL CJONK CO.. LTD., {1927] 
1 D. L. R.402 ; (1927] 8. C, R. 300.— 

CAN. 

ftt. Appeal — From Exchequer Court — 
Proceedings under Patent Act, 1923 
(c. 23), s. 40 — Jurisdiction of Supreme 
Court of Canada.] — Oonsoudatbd 
Wafkr Co., Ltd. v. Jktkrnationai. 
Cons Co., Ltd., (19271 1 B. L. R. 402 ; 
(1927 J a C. R. aOO.-^AM. 
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1687a. Joinder of grantee — Applieatlon by 

a08lgnee.]-~^Where a ^antee decline to Join 
in an application for the extension of the tmn 
of a patent &> lodges notice of oppofiition« It is 
necessary to join such grantee as a p^y to 
the summons. — Re Beard & Scott’s Patent^ 
Be Scott & Beard’s Patent (1927), 45 
JR. P. a 81. 

1687b. Discretion of court to dispense with.] — 

Be Dressleb’s Patents (No. 2) (1928), 46 
R. P. C. 166. 

1687c. .T~-i2c Shtth’s (B. J.) Patents 

(1928), 46 B. P. 0. 166. 

1687d. ,] — Re Allen & Bbnnbtt Bros., 

Ltd. Patents (1929), 46 R. P. 0. 897. 

1687e. Assiimor.l^JRe Owen’s Patent (1928), 46 
B. P. O. 383. 

16871. Person entitled to apply for Convention 
patent.] — Held : the words “ patentee as 
such *' in sect. 18 (0) of Patents & Designs 
Acts, 1907 &, 1919 (Consolidated), include 
persons who during the War were entitled 
to apply for a Convention patent under 
sect. 91 of the Consolidated Acts. — Be 
Western Electric Co.’s Patent (1930), 
46 T. L, R. 640. 

1706a. .] — Re Beard &: Scott’s Patent, Re 

Scott & Beard’s Patent, No. 1667b, ante. 

• Add. Annotation Held. Re Maschiuon’* 
fabrik Augsburg-Ntkmberg A. G. Patents 
(1929), 47 R. P. C. 103. 

1748. Add. Annotation : — Refd. Re Maschinen- 
fabrik Augsburg-Nhrnberg A. G. Patents 
(1029), 47 B. P. 0. 193. 

1750a. .] — Re Nbufeldt & Kuhnke G.m.b.U. 

Patents (1930), 47 R. P. C. 663. 

1765. Add. Annotaiione : — Consd. iZc Maschinon- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 11. P. 0. 193, Refd. He Neufeldt 
A Kulmke Patents (1030), 47 K. P. C. 663. 

1777. Add. Annotation :—As to (4) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
B. P. C. 663. 

1788. Add, Annoiatwn : — As to (2) Consd. Re 
Neufeldt ik Kuhnke Patents (1930), 47 
B. P. 0, 653. 

1796. Add. Annotation ; — Consd. Re Neufeldt A 
Kuhnke Patents (1930), 47 R. P, C. 663. 

1886. Add. Anrwiatwm : — Consd. Re Maschinen* 
fabrik Augsburg-Ntti'iiboig A. G, Patents 
(1020), 47 B. P. C, 193. Reid. Re Neufeldt 
& Kuhnke Patents (1930), 47 B. P, C. 663. 

1868. Add. Annotation: — As to (1) Consd. Re 
Neufeldt & Kuhnke Patents (1930), 47 
B. P. C. 663. 

1888a. 'O—iie Lake’s Patents (1928), 46 

R. P. a 186. 

1904. Add. Annotation : — ^Refd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1029), 47 E. l\ 0. 193. 

1014. Add. Annotation : — Consd, Re Neufeldt & 
Kuhnke Patents (1030), 47 B. P. C. 663. 

1981. Add. Annoiofion Mentd. Re Mellinger’s 
Patent, Be Automatic Telephone Manufactur- 
ing Co. (1028). 46 B. P. O. 4. 

1944. Add. Annotation .—Refd. Re Neufeldt A 
Kuhnke Patents (1030), 47 R. P. O. 668. 

1946. Add. Annotofion Refd. Re Maschinen- 
fabrik Augeburg-Niimbetg A. G. Patents 
(1929), 47 R. P. 0. 198. 

1965. Add. Annotofion A« to (2) Oomd* 


Maschinenfabrik Aug8burg<>Nhmbetrg A. G. 
Patents (1029), 47 R. P. O. 108. 

1966a. Be Masohinenfabexe Ados- 

A. G. Patents (1929), 47 

B. P. C. 193. 

1969a. Not confined to profits of petitioner assignee 
— Includes profits of original inventor A all 
subsequent holder.] — Be Maschineneabrik . 

" G. Patents (1020), 

47 B. P. 0. 103. 

1997a, Irregularity in eervioe of advertise- 

ments — ^Excused.] — ^Be Panicaxj A Bbbnni’s 
Patent (1027), 44 B. P. O. 509. 

2005a. Withdrawal of opposition— Terms on which 
permitted.] — Be Maschinenfabrik Auos- 
burg-NOrnbero a. Q. (1929), 47 B. P. O. 
193. 

2012. Add. Annotation: — ^Refd. Be Maschinen- 
fabrik Augsbiirg-Numberg A. G. Patents 
(1029), 47 B. P. 0. 193. 

2021. Add. Annotation: — Refd. Be Ohambers* 
Patent (1927), 44 R. P. 0. 332. 

2021a. .] — Re Router’s Patent (1928), 45 

R. P. 0. 268. 

2023a. Six months after expiry.] — Be Hobst- 

SIANN, ItORSTMANN A EDQAB’S PATENT 

(1028), 46 R. P. 0. 1. 

2027a. Notice of opposition.] — Be Mas- 

CIUNENFABBIK AUCSBUBa-NORNBERO A. G. 
Patents (1929), 47 R. P. C. 193. 

2020a. .1 — Be Morf’b Patent 

(1929), 46 B. P. C. 836. 

2031. Add. Annotation: — Refd. Be Higginson A 
Arundel’s Patent (1927), 44 B. P. 0. 430. 

2036a. .] — Re British Thomson-Houston 

Go., Ltd.’s Patent (1929), 46 R. P. 0. 
867. 

AntMiaium • . Mentd. lie WcHtorn Electric Comj>an> ’h 
P atent (1930), 40 T. L. H. a40. 

2044a. .] — Be Wade’s Patent, 

Be Douglas’ Patent (1929), 46 B. P. 0. 618. 

2056. Add. Annotation: — Consd. Be Neufeldt A 
Kulmke Patents (1930), 47 B. P. O. 663. 

2060a. ,] — Be Clyde A Dobbie McInnes, 

Ltd. Patents (1929), 46 B. P. 0. 429. 

2062a. .] — Be Gilbert’s Patents 

(1927), 44 R. P. 0. 627. 

2062b. ,] — Be Western Electric Co., Ltd.’s 

Patents (1927), 46 B. P. O. 117. 

2064a. Loss partly made good by subsequent 

profits.] —An application for an extension of 
the term of a patent was opposed on the 
ground {inter alia) that sales lost during the 
war had been balanced by aooumulatea de- 
ferred sales after the war: — Held: there 
had been a loee which had been in part, but 
not wholly, made good by a subsequent gain, 
A an extension of two A a half yean slmuld 
be granted. — Be HiGGiNaoN A Arundel’s 
Patent (1927), 44 B. P. 0. 430. 

2064b. ,] — Held : in order to show that 

a loss had been counterbalanced by subse- 
quent gains, it should be established that, as 
m^t of the cessation of hostilities, those 
who had been holding up their demands had 
loosed them, so that, in the post-war years, 
the arrears of orders had been exeouM in 
addition to the work which would nonnally 
have been done in the nonnal development 
of the patent.— Be Bates A Vntrm Bmom 
MacexUbbt Oa„ * " 


im 
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BlfSAWB ^ XTkctbd Sbob Haohuibby Co.» 
XiZP/B Patsdnt (1928)» 45 B. P. 0, 270. 
2064e* BoxrrEa’g Patbxct (1028). 46 

B. P. O. 268. 

2077a« mttMs of patentee owing to war.]— Be 
Bvakoyitgb’s Patent (1^), 46* B. P. C. 
168. 

2090a, .] — Me Enfield Cycle 0o„ Ltd. & 

SlflTR*8 Patent (1927), 44 B. P. C. 620. 
2094, Add. Annoiaiion: — Retd. Be Chambers* 
Patent (1027), 44 B. P. C. 382. 

2106a. -J— Be Sfbnoler*8 Patent (1929), 46 

B. P. C. 381* 

2112. Add. Annoiaiion : — ^Refd. Be Ghambers* 
Patent (1927), 44 B. P. O. 332. 

2124. Add, Annotation : — As to (2) Consd. Re 
Western Electric Co.’s Patent (1080), 46 
T. L. R. 649. 


2127a. .] — B4&fEuuKaEn*s Patent, Be Auto- 

EATio Telephone Manufactubiko Co,, 
ITD. (1928), 46 B. P. 0. 4. 

2180a. .1— Be Hooo A CABB*fl Patents 

(1927), 45 B. P. 0. 120. 

8180b. Three years* dlfferenoe In grant — Adjourn- 
ment.}— Be Educational Supply Assocn., 
InnD.’s Patents (1028), 46 B. P. C. 330. 
8136a. Within statutory definition of patent.}— 
Re Maschinekfaiihik Augsbitbo-nOrnbero 
A. G. Patents (1029), 47 R. P. 0. 193. 

2136b. Right to extension— Umlted to porlod of 
extension of main patent.] -Be Mahchinen- 

FABRIK AUGNBUBO-NORNBRRO A. G. PATENTS 
(1920), 47 R. P. c. 198. 

21360. - - What must be considered.] — Re 

MaSCHINENFABRIK AuGSBURG-NftRNBBEa 
A. G. Patents (1929), 47 H. P. (\ 198. 


Part XIII.- 

2174a. Prior publication.] — In the case of an 
application for the revocation of a patent 
already granted, appct. must establish his 
case in the clearest possible manner, A where 

g rior publication is relied on, it is necessary 
> point to a clear A specific disclosure of 
something which can fa^ly be stated to be 
the patentee’s invention . — Re Lowndes* 
Patent (1927), 46 B. P. O. 48. 


Revocation. 


2261a. .] — Re Koerner’b Patent 

(1928), 46 R. P. C. 442. 

2254a. Application to make order rule of court 
By Side Bar Motion.] Piuc’nrK Note 
(1030), 69 1.. Jo. 80 ; 109 Tj. T. Jo. 64 ; 
(1930] W. N. 0. 


Part XIV.- 

2312. Add. AnnotcUione : — Refd. Sharpe A Dohme 
Inc. V. Boots Pure Drug Co. (1928), 46 R. P. C. 
163 ; Pope Appliance Corpn. v. Spanish River 
Pulp A Paper Mills (1929), 98 L, J, P. 0. 60. 

2837a. Form of patented article modified.] — 

The patentee of a collapsible tube A cap for 
holding tooth paste licensc^d defts. to make 
A sell the tube A cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a modified form 
of tube A cap unstamped : — Held : the 
modified form was not within tho patent, A 
there was consequently no infringement. — 
Huntoon Co. v. Kolynos (Incorporated) 
(1930), 47 T. L. B. 57 ; 47 B. P. 0. 430, C. A. 

2868a. •] — Letters patent were granted in 

1916 for ** Improvements in ironij^ machines 
A apparatus.^* One of the claims was as 
follows : In an ironing machine of the type 

specified, mounting the device employed to 
eontvol the movements of the iron on the 
mechanism by which redprocathig motion 
is imparted to the iron in such a manner that 
said device partakes of both the horizontal 
A the vertical movements of the element 
which comes the iron.*’ Pltfs. alleged that 
defts. had infringed the patent. Defts. 
denied infriiigem«^ A alleged that the 
patent was invalid for want of novelty, by 


Infringement. 

reason of x»’ior publication A prior public 
general knowledge, A for want of sutijeci- 
matter : - Held : there was novelt y A subject- 
matter A tho jiatent was valid, but that tho 
cjlaims were lii^ted to inachineH '* of tho type 
in which a flat iron of such a weight an will 

f ive tho necessary pressure Is employed,” A 
efts.* machine was not of this tyjio A 
consequently there was no infringement. 
Tho action was dismissed. I’ltfs. A defts. 
were directed to tax their respective costs of 
the action, pltfs. to have one- fifth A defts. 
four-fifths of such costs. — Lister Bros, v, 
Thorp, Mediey A Go. (1930), 47 R. P, 0. 
99 ; affd., 47 R, P. C. 626, 0. A. 

2868b. In 1924 letters patent were 

granted for ” Improvcmonts in electric 
couplings, terminals, A the like.” Claim 14 
waa as follows : ” An electric coimUng sub- 
stantially os described with reference to 
figs. 11 A 12 of tho accompanying drawing.” 
Pltfs. brought an action for infrmgcincnt of 
this claim. Defta. denied infringement A 
alleged that the patent was invalid by reason 
of prior nublication A for want of utility *. — 
Held : Claim 14 was for a combination of a 
plug A socket A that, as defts. sold a plug 
that was not combined with a socket, they 
did not infringe. — Chapman A Cook A 


FARTXIlLfBOT. 1,81IB-8S0T.8.— F. 


-^Neeeeetty far knouAedge of limUatlan. ) 
-—la a suit by a patebtae of arUoles 
•gainst a VMBiaor of ibem for Inlrtage* 
BkSBt of pairat by asUlnf tbsoi 
-liwnr to egSS SoM i mposed., by 
pattmtoe. It is asdsssary to attsgs 


In tbs itatsmsnt of olalm t^ 4^ 
aoQnJtsd tbs oatsotsU aitl^ with 
fcnowlsdgs Of thoss oondlUons. — 
Oof.tuan. " 

FossitT ( 
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lowlsdgs of tboss moioons.--' 
>MuanA 0«Aj4oni<w»^,Oo.,J^. V. 
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liKmu) Linx, I/td. V. Deltavis, Ittd. (1930), 
47 H. P. C. 163. 

2389. Add. AnnoUUwn : — Refd. Re Higginson &> 
ArundeFs Patent (1927), 44 R. P. 0. 430. 

2411. Add. Annotation : — ^Mentd. Bose St. 

Foundry & Engineering Co., Ltd. v. India 
Rubber Gutta Percha & Telegraph Works 
Co. (1929), 46 R. P. C. 294. 

2474. Add. Annotations -Mentd. /ir Farben- 
mdustrio (J. G.) A. G.’s Patents (1930), 47 
P. P, 0. 289 ; 8oei6t<S Anonymo Servo- Frc»in 
Lewandre.v. Citroen (Jars, Jjtd. (1929), 47 
R. P. C. 221. 

2479. Add. Annotation: — As to (1) Refd. Rondo 
Co., Ltd. V. Gramophone Co. (1929), 46 
R. P. C. 378. 

2556. Add. Annotation : — Refd. The Jupiter (No. 3) I 
(1927), 187 L. T. 333. 

2560. Citations : — For 47 Sol. .To. 365 ’’ read 

“ 67 Sol. Jo. 365.” 

Add. Annotation : — Refd. Mackenzie- Kennedy 
V. Air Council (1927), 138 L. T. 8. 

2587. Add, Annotation : — Mentd. Rondo Co., Ltd. 
V. Gramophone Co. (1929), 46 R. P. C. 378. 

2606a. .] — Lbetophone Corpn. v. Brown 

(S. G.), Ltd. (1929), 46 R. P. C. 203 ; affd., 
46 R. P. 0. 439, C. A. 

2614. Add. Annotations Apld. Heap Samuel & 
Son V. Bradford Dyers’ Assocn. (1929), 46 
R. P. C. 264. Refd. British United Shoe 
Machinery Co. v. Gimson Shoe Machinery 
Co. (1928), 46 R. P. C. 86. 

2641a. Plea by lioencee Sued as stranger.] The 
rule that the licenceo of a patent is estopped 
from denying the validity of tin* novelty of 
his licencor’s i)atent is limited to proceedings 
in which the Jicencee is sued as such, & does 
not apply in an action for infringement of 
patent by making A selling the patented 
article in a manner & to an extent in & to 
which the licence would be no defence. 

Deft, was a licencee of a patent for the 
making &> fitting of boiler joints, the licence 
being limited to the counties of Northumber- 
land, Dui’liam, Lincoln, & part of Yorkshii-e, 
& entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited area. He traded 
in the patented ai’tich's Ac in the said business 


name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement & 
passing-ofl. The licence was referred to in 
the pleadings for the purpose of defining the 
limited area within which it was available to 
deft. Deft, by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of which were given, & also for 
want of novelty. Pltfs. moved to strike out 
the paragraphs setting up the invalidity of 
the patent & the particulars of objections, 
on the ground that deft, as a licencee was 
estopped from denying the validity of the 
patent : — Held : the objection failed, as 
deft, was not sued as licencee, but as a 
stranger for infringement outside the area 
for which the licence was available. — Fuel 
Economy Co., Ltd. v. Murray, [1930] 2 Ch. 
93 ; 99 L. J. Ch. 456 ; 143 L. T. 242 ; 47 
R. P. C. 346, C. A. 

2652. A dd. Annotation : — Mentd. Rondo Co. v. 
Gramophone Co. (1929), 46 R. P. C. 378. 

2664a. Objection of want of conformity 

between provisional & complete specifica- 
tions.] — Where deft, in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional &> complete specifications, it 
is not sufficient for him to state in his par- 
ticulars of objection that the invention 
described in the complete speciheation is not 
the same as the invention described in the 
provisional specification ; he must state in 
what the difference consists. — Anqlo- 
Amehican Brush Electric Light Corpn. v. 
Crompton (1886), 34 Ch. D. 162 ; 66 L. J. Ch. 
167 ; 66 L. T. 722 ; 36 W. R. 126 ; 3 T. L. B. 
136; (1884-1886), Griffin’s Patent Cases 

34, C. A. 

2670. Add. Annotation Mentd. Rv Farben- 
industrie (1. G.) A. G.’s Patents (1930), 47 
H. P. C. 289. 

2697a. .] — Birtwhistlb v. Sumner 

Engineering Co., Ltd. (1928), 46 R. P. C. 
59. 

2761. Add. Annotation : — Gonorally^ Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. C. 163. 

2781a. .] — British Thomson-Houston Co., 


PART XIV. SECT. 1, SUB-SECT. 14. 

n i. Obmou» tquivalful.\—\\ h«Mi 

an Invention conalats lii the pm 
duotlim of a now result, the natoutoo la 
not tied doMrn to tlio particular nienuH, 
or tho Identical porta ineutluuod in hia 
apooifloatlon. In other worda one 
cannot moke uao of the novel prineJnlc 
of an invention, iho oarryinir of which 
into ofleot is the real substouee of the 
patentee’s invention, by auhstitutlng 
obvious equivalents for some of tho 
porta mentioned in the patentee’s 
speolfloationa, Sc thus oaoape infriiiffo- 
inent. — Canadian Radio 1’atkntb, 
Ltd. V. Honas Haruwahk Co., Ltd., 
11929] 4 D. L. K. 82 ; Kx. C. R. 238.— 
CAN. 


PART XIV. SECT. 1, SUB-SECT. 15. 

2519 il. .]- PltJ., owner of 

u patent of invention, known ua the H. 
patent, for a radio reoelvlng olrouit. 
ulleeed that the oirontt uaod in the set 
manufactured Sr sold by deft, was an 
InfrlnKtuuent of the aald H. patent Sc 
asked that it be ao deolarod Sc that 
deft, bo restrained from further manu- 
footuiing Sc ualnir the said olrouit : — 


IltUl ' even aasuntiiiK that deft. ’a 
( lix'ult contained component parts & 
uiTuiifrumenta diatiugulaiiinfir It from 
tho apocUio circuit dlBcloaed by H., Sc 
were patentable Improvements, nover- 
liuiloHa, tho II. invention boin«r now Sc 
UMcful, the fact that it uaa more useful 
with the aubaequent Iniuroveiuonta, 
aifordod no ground for infringing tho 
oiigiual invention by using it with tho 
Hubacquent lmiu*ovement. — Western 
Klkitrto Co., Lti>. v. Bkll, {19291 4 
1). L. Jl. 943 ; Ex. C. R. 213.— CAN. 

PART XIV. SECT. 2, SUB-SECT. 1.— A. 

8536 ill. .1 — Channkli. e. 

O’Cboab Corpn. (1027), 60 O. L. R. 
525 ; rarted {1928] 3 D. L. R. 843 : 
tl928] S. C. 11. 642.— €AN. 


down in Order 53a of the High Ct. of 
J uatioe in England has not so far been 
adopted in thi*» rt. — Canadian Radio 
Patents, Ltd. v. Hioel Radio, Ltd., 
11929] Ex. C. R. 107.— CAN. 

PART XIV. SECT. 2. SUB-SECT. 3.— 
C. (a). 

2621 i. Poind irreguJarly obUdnrd — 
Untruth in affidard venfuing peHtion 
for poienf.}— yADA Radio, Ltd. v. 
Canadian Genkrai. Elbotrio Co.. 
Ltd., [19271 3 D. L. R. 922; U»271 
S. C. R. 620.— CAN. 

2621 ii. Absence of affidamt in 

support of jpeiUion for reHssued patent.} 
— Fada Radio, Ltd. v. Canadian 
Genkral Eijectrio Co., Ltd.. (1927) 
3 D, L. R. 922 ; {1927] S. C. R. 520.— 
CAN. 


PART XIV. SECT. 2, SUB-SECT. 8.— 
B. (b). 

ax. JnoppliofUnldp of Ensdish prac- 
Lrr.J — Under r. 28 of the General 
Rules &: Orders of ihia ot., the ot. or a 
Judge thereof may order such further 
Sc bettor partiouiam as xuoh ot. or 
Judge may eoe fit. The praotloe laid 


PART XIV. SECT. 2, SUB-SECT. 3.— 

xa. Defendant cannot impmek pofenf 
by fxntmeivlaim.}— N ubblo mano- 
PACTlTiaNO 00. e. STANDABD^OO., 

11927] 2 D. L. R. 843 : il9271 Ita*. 
0. R. 82 ; affd,. [1929] 2 D. L. R. 186 ; 
11928] S. cTll. 6«.--CAM. 
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JjTD. V, Henry (P,) & Co., I/td. (1928), 45 
R. P. O. 218, C. A. 

2824. Add. - Annotation : — Mentd. Bose St. 

Foundry A Engineering Co. v. India Rubber 
Gutta Peroha & Telegraph Works Co. (1929), 
46 R. P. O. 294. 

2848a. Ik|^ARSHALL A The Lace Web 

Spring Co., "Ltd. v. The Crown Bedding 
C o., I/TD. (1929), 46 R, P. O. 267. 

2906. Add. Annotation : — Refd. JToncsco v. Board, 
[1930] A. C. 298. 

2944. Add. Annotation ; — Generally^ Refd. Sharp 
A Dohme Inc. v. Boots Pure Drug Co. (1928), 
46 R. P. C. 153. 

2963. Add. Annotation : — Refd. Sharp A Dohme 
Inc. V. Boots Pure Drug Co. (1928), 45 
R. P. O. 163. I 

2967. Add. Annotation .‘’—Retd. Re Chemiache I 
Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 403. 

2976. Add. Annotation : — Consd. Fuel Kconouiy 
Co. V. Murray, [1930] 2 Oh. 93. 

After this case add : — 

.] — Compare Fuel. Economy <\). r. 

Murray, No, 2641a, ayite. 

8081a. To date of amendment of speciflca- 

tlon.] —B ritish United Shoe Machinery 
C o., Ltd. v. Gimson Shoe Machinery Co., 
Ltd. (No. 2) (1928), 46 R. P. C. 137. 

3081b. — On proof of valid claim Validity of 
other claims not proved.] — Benjamin Elec- 
tric, IjTD. V. Garnet, Whiteley A Co. 
(1930), 47 R. P. C. 44 ; 169 L. T. Jo. 7 ; 
[1929] W. N. 293. 

3092. Add. Annotation : —Mentd. Parkos Samuel 
A Co. V. Cocker Bros. (1929), 46 R. P. C. 241. 

3093. Add. Annotation : — Consd. Mellor v. Beanl- 
more (1927), 44 R. P. C. 176. 

3098. Add. Annotations : Mentd. Boyct^ v. Morris 
Motors (1927), 44 K. P. C. 106; Parkes 
Samuel A Co. r. Cocker Bros. (1929), 40 
R. P. C. 211. 

3108a. Refusal to grant certiflcate that validity 
in question — Whether appeal lies to Court of 
Appeal.] — No appeal lies to the Ct. of Appeal 
under Jud. Act, 1873 (c. 66), s. 19, against 
the decision of a ct. or a judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs A Trade 
Marks Act, 1883 (c. 57), s. 31, that the 
validity of the patent came in question.- 
Haslam Foundry A Enuinebrino (.’o.. 
Ltd. V. Hall (1888), 20 Q. B. D. 491 ; .57 
L. J. Q. B. 362 ; 69 L. T. 102 ; 36 W, R. 407 ; 
4 T. L. R. 350 ; 6 B. P. C. 144, C, A. 

Annotaitan : -Bsfd. Acetjlonc illumiiiatintf Co. v. United 
AlkaU Co . [1902. 1 Ch. 491. 

3120a. .] —In an action for infringe- 

ment, the ct. held defte. had not infringed, A 
the action was dismissed with costs. A cer- 
tificate, that the validity of the patent liad 


come into question, was granted. — T eoax£* 
MIT. Ltd..v. Wakefield (0. O.) A Co., Ltd. 
(1927), 44 R. P. O. 471. 

3120b. - .] —In an action for infringement, . 

the ct. held defts. had not infringed, A Uie 
action failed. A certificate of particulars of 
objections was granted to defts., A a cer- 
tificate of validity to pltfs. — T bcalekit, Ltd. 
V. Ewarts, J/vd. (1927), 44 R. P. 0. 488. 

3137a. .] -Enticknap B, O. A Entiok- 

NAP Concrete Machines, Ltd. v. Humbys, 
Ltd. (1920), 46 R. P. C. 361. 

3150. Add. Amiotaiion : —Refd. Sharp A Dohme 
Inc. V. Ikiots Pure Drug Co. (1028), 46 
U. P. C. 153. 

3152a. Sale of patented articles below price 

fixed by licence —Plaintiff awarded costs.] — 

Columbia 1*honoobaph Co., General v. 
Regent Pittinos Cio. (1918), 30 11. P. 0. 484. 
3165a. .1 Lister Bnoh. v. Th<»rp, 

Medi.ey a ('o., No. 23,’»Sa, ante. 

3174. Add. AHiiotaliom :--Reld. British Thomson- 
llouston (’o. 15. Metrupolitan-Vickers Elec- 
Incjd Vo. (1028), 46 K. P. C. 1; Pope 
Appliance (V)rpn. v. Spanish River Pulp A 
l*nper Mills, [1929] A. C. 269. 

3177. Add. Annotation : -(ieneralty^ Refd. Sharp 
A Dohme Inc. i>. Boots Pure Drug Oo. (1928), 

45 U. P. C. 153. 

3184. Add. Annotation : - Mentd. Itosc Street 
Foundry A Engme<*ring (\). t;. India Rubber 
Gutta Perclia A Telegraph Works Co. (1920), 

46 H. 1’. C. 294. 

3185. Add. Annotation: Refd, Mollor t>. Board- 
moro (1927), 41 H. P. (\ 176. 

3200. Add. Annotation : — Refd. White v. Todd Oil 
Burnei-s (1929), 40 It. P. C. 276. 

3212a. - - Plaintiff falling on Issue of Infringe- 
ment.} -Tbcalkmit, Ltd. v. Ewarts, liTD,, 
No. 3120b, ante. 

3232. Add. Annotation : ~ Mentd, Hondo Co. v. 

Gramopiume Co. (1929), 40 R. P. O. 378. 

3261. Add. Annotation: Mentd. Itoso Street 
Foundry A Engineering <3o. v. India Rubber 
Gutta 1^’ei‘cha A Telegraph Works Co. (1929), 
16 Jt. P. C. 204. 

3283. Add. Annotations : Refd. Mellor v. Beard- 
more (1927), 14 It. P. C. 175 ; Sharp A Dohme 
Inc. V. Boots Pure Drug Co. (1028), 46 R. P. 0. 
153; lit Slmoii-Carvos A Robinson’s Patent 
(1928), 46 R. P. O. 407. 

3301 . Add. A nnotalwn : Folld. Soci6te Anonvme 
Hervo-Frem Dewandre v. Citroen Caw, Ltd. 
(1929), 47 R. P. C. 221. 

3801a. .] An application on behalf 

of tile reHj>H. f<»r an order that the expenses 
of tht* attendance of two experts during the 
lu'^ring of the appeal should be allowed on 
taxat ion rofiif«*d. -SodiEtE Anonymb Servo- 
Frbin Dewandre v. Citroen Oars, I/td. 
(1929), 47 R. P. 221, C. A. 


part XIV. SECT. 2, SUB4IECT. 0.- -C. 

2eSS U. Davis 

Loo A Raft Patents Oo. v. Oathxis 
(B. C.), 119271 4 D. L. R. 95 ; (1927] 
2 VP. W. R. 753.— CAM. 

part XIV. 8£CT. 2, SUB-SECT. 9. -D. 

•b. Evidence dieeaverdbU at time of 
triat.] — Held : the evtdenoe which it 


WM sought to adduce liavlug Ihh*ii dia* 
<Nivtimbre for the hcarlriR Txifore the i 
Huprome Ot.. Sc no apM'lui (nt«unda ' 
havtuip been adraDCJod lor the Krantlng , 
of the application, the uiotlnn ahoiild 
be dianuacMKl, uotwithatandinff any 
Injury which ap|dt. znJirbt NUfTcr from 
the eridenoe not bavins been atlduoed 
at the hearing.— K napf v. Faiimicrm' t 
MiLKivo MACHlxe Co.. Ltd., 11928] 


.N. Z. U 11. 308. N.Z. 

PART XIV. SECT. 2, SUB-SECT. 10.— 
D. U). 

•e. Expiration of 'patmt .] — An arttion 
for damaaeM for Infringement of a 
patent wlU Ue. although the patent has 
expired. — J kntns t>. Jkntnb. [I927J 
8. It. Q. 313.-AUS. 
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Part XV. — Legal Proceedings 


8812a. Stay of prooeedlns:s>-Pendiiig tfoter- 

mlnation of action between other parties.] — 
Multiple TTtilitibs Co., I/n>. v. Souch 
(1929), 46 R. P. O. 402, 0. A. 

3848a. Question of fact — ^Threat may be 

implied from words used.] — L una Advebtis- 


iNO Oo., I/n>. e. Bubkhaic A Co. (1028), 46 
R, P. 0. 258. 

8851a. In respect of registered design.] — 

PINKEL8THSIN V, BlLUa (19S0), 47 R. P. C. 
616. 

8858a. .]— Tibo PEODUCT8 OO., Im>. V. 

Salt (1929), 46 R. P. 0. 451. 


Part XVI. — International and Colonial Arrangements. 


3482. Add, Annotation: — Generally, Refd. Sharpe 
A Dohme Inc. v. Boots Pure Drug Oo. (1928), 
46 R. P. 0. 163. 

8484. Add. Annotations: — As to (1) Distd. R. v. 
Minister of Health, Enr p. Yaffe, [1930] 2 K. B. 


98. Ae to (2) Refd. Musical Performers’ 
Protection Assocn., lAd. v, British Inter- 
national Pictures, Ltd. (1980), 46 T. L. R. 485. 
Oeneraily, Refd. Tattersall v. Sladen, [1928] 
Oh. 318; A.-G. v. Sharp (1930), 99 L. J. Oh. 
441. 


Part XVII. — Patent Agents. 

3442a. Inference from correspondence.] — 8448. Add. Annotation: — ^Refd. Maclean 

Thompson v, BETTlNGaa (No. 2) (1928), Workers’ Union, [1929] 1 Oh. 602. 

46 R. P. 0. 189. 


PART XVI. 

S426 i. To whom patent granted under 
International Conveniion — Aarlgnee of 
foreign inventor. ] — The rifrht of a f orolmi 
Inventor, who had applied for pro- 
ieotlon in hie own oountrjr, to apply 
undor Patents Act, loos'-! 909, e. 121, 
for a patent for hie invention in prloilty 
to other appote. is purely personal. Sc 
uould not nave been exerolsod by his 
ussisnees In their own uaznos prior 
to Patonte Aoi, 1021. —Marconi’s 


WnuBLaas Tjclbcirapu Oo., Ltd. v, 
David Jonbs, Ltd. (1928), 28 S. B. 
N. S. W. 355; 45 N. 8. W. W. N. 
96.-AU8. 


p. ItevBd., [1924] 4 D. L. B. 484. 
ee. Application in several countries — 
Priorities .] — Under the International 
Convention, where inventors have filed 
applloatione for patents for invention 
iu tho United States. Sc subsequently 
apply for patents in Canada for tho 
same thins, they are entitled to have 


the priority of Invention determined 
by the date of the filing of their 
applications in the Unltea States. — 
CFoODTEAlt TiRK 8c BXTBBSB CO. V. 
Bobber Service Laboratories. Co., 
[1929] Ex. O. B. 63.--CAN. 


PART XVII. 

st. Registration of patent agents — 
Soliettor in Irish Free State ,] — O’Neill 
V. Bradlet, [19291 I. B. 422.— IR. 
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PAWNS AND PLEDGES. 

Part I.— In General; 

1. Add. AnnoUaion Mentd. HaUiwell t\ Venablea (1930), 99 L. J. K. B. 353. 


Part II. — Pawns at Common Law. 


30. Add, Annotations : — Held. Albemarle Supply 
Co. V. Hind (1927), i3 T. L. R. 652 ; R^ubUca 
de Cuatemala v* Nunez, [1027] 1 K. B. 660. 


138. Add. Annotol^ .**~>Consd. Weld v. Petre 
(1923), 97 Jj. J. Oh. 899. 

146. Add. Annotation : — Held. Lowther v. Harris, 
[1927] 1 K. B. 898. 

168. Add. Annotation : — Consd. lake v. Simmons, 
[1927] A. O. 487. 

171* Add. Annotation : — ^Reld. Lowther v. Harris, 
[1927] 1 K. B. 398. 

173a. Revesting of property in stolen goods - Sale 
of Goods Act, 1893 (c. 71), s. 24- -Who may 
sue—Owner from whom goods actually 
stolen.] — Pltfs. were wliolcsale dealers, ^'hc-y 
had as clients the S. S. Co., wlio introduccHj « 
customer, a Captain Ijc M. Captain M. 
was accompanied by a friend, M. Captain 
Le M. purcnasod a ring, which he w/is allowed 
to take away, & which was ininiediately 
pawned by M. with defts. A few days lat<M 
M., purporting to act on behalf of Captain [ 


Le M., t<K)k away a diamond bracelet, which 
he disposed of In the name way to defts. ' 
Both the ring & bracelet wore invoiced to 
the S. S. Co. M. was convicted & sontenoed 
for larceny by a trick, but the ct. refused 
restitution of the property. I’ltfs. had been 
paid the price of the ring by the 8. 8. (^o. as 
invoiced to them, & now sought to recover 
the bracelet from defts. i-^Hetd : pltfs. had 
no title in law to maintain the action. A 
fundamental point fatal to pltfn.* claim was 
that the words “owner of the goods** in 
Sale of (Joods Acl, 189.3 (c. 71), s. 24 (1), 
meant the owner of th<‘ goods from whom 
Ihev were aelually stohm, Sc not some 
iirev'ioub (mner from whom tin* title had 
bevii derived. In Ihe present case the sale 
was <<» the S. S. (\>., A the property in the 
goods had passotl to them A from them to 
Captain !<(• M., by whose authority it hod 
been pledged. -Hullwh A Co., f/ri). t>. 
Brooks, T. .T., 3/ri), (1930), 142 L. T. 570; 
10 T. L. U. 233 ; 71 Sol. Jo. 1.39 ; 35 f’om. 
Cas. 20.7. 


Part III. — Pawns under Pawnbrokers Acts. 

178. Add. Annotation ; — Refd. Foster v. Driscoll, Lindsay v. AtUleld, Lindsay v. Driscoll, 

[1929] 1 K. B. 470. 


PART 11. SECT. 1, SUB-SECT. 2.— A. 

• I. .1 — In the cMo of the pltxUco 

of an inatrument oroatlmr or evldoncluir 
a right the thiny pledged must bo takon 


to h43 both the instrumoiit the right, 
not the bare instriimuiit without ttio 
right nor tho more right without thr 
InBtrurnent. -Hovai. HR. of Casauk 


r TiMier, IIU2S1 3 U. h. H 
II028J ti W W. Jl. iU “ 

-naM 


l.'*7 ; 

lUO , 34 AlU. h, R. 
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PEERAGES AND DIGNITIES. 


Part I.- 

7. Add. Annotation : — Mentd. James v, British 
General Insce., [1927] 2 K. B. 311. 

68. Add. Annotaiiona : — Refd. Edwards v. A.>G. 
for Canada (1020), 46 T. L. B. 4. Mentd. 
Famworth v. Manchester City Oorpn., [1920] 
1 K. B. 633. 

69. Add. AnnoUUiona: — Refd. Edwards v. A.>G. 
for Canada (1020), 46 T. L. K. 4. Mentd. 
Iluntoon Co. v. Kolynos (Incorporated), 
[1030] 1 Ch. 628. 

80a. .] — Deft, having voted at the 

election of Scotch peers : — Held .* as a Scotch 
peer, entitled to bo discharged from arrest, 
although his vote had been protested against, 
his claim to the title disputed, & never 


-Peerage. 

recognised by the House of Lords or at ct.— 
Diqby V. Stirling (Lord) (1831), 8 Bing. 
66 ; 1 Bowl. 248 ; 1 Moo. & S. 116 ; 181 
E. B. 321 i eub nom. Digby v. Alexaitder. 
1 L. J. 0. P. 42. 

AnnoUdicyn : — ^Befd. Smart v. Johnstone (1837), Murp. & H. 
351. 

268. Add. Annotaiiona : — Genercdly, Mentd. 

Buerger v. New York Life Assce. (1927), 06 
L. J. K. B. 030; B. v. Moscovitch 1027), 188 
L. T. 188; The Croxteth Hall, The Celtic, 
[1030J P. 197. 

282. Add. Annotation : — ^Mentd. Performing Bight 
Society, Ltd. v. Bray CJ. D. C., [1930] A. 0. 
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PERPETUITIES. 


Part I. — The Rule Against Perpetuities. 


2. Add, Annoiaiion : — Reid. Re Villar, Public 
Trustee v. ViUar, [1928] Ch. 471. 

19a. .] — Olkmkntt v. Fikldino (1848), 12 

L. T. O. S. 309. 

29. Add, Annotations: — Refd. I. R. Comrs. v. 
Bone (1927), 13 Tax Oas. 20. Mentd. Re 
Newman, Hlater Xowmaii, 11930J 2 Cli. 400. 

53. Add. CUaiion : — sub nom. Alford’s Cask, 
O. Bridg. 584, L. O. 

Add. AnnoUUiona : — Refd. Howard v. Norfolk 
(Duke) (1681), 3 Cas. in Ch. 14 ; Goodtitle 
d. Gumall v. Wood (1740), Willes, 211; 
Thellusson v. Woodford (1708), 4 Vea. 227. 

54. Add. Annoiaiion Refd. lie Villar, Public 

Trustee v. VUlar, [1928] Ch. 471. 

56. Add. A^inotaiion : — As io (2) Refd. He Villar, 
Public Trustee v. Villar, [1928] Ch. 471. 

58. Add. Citation : — suhsequcyit proceedings (1788), 
2 Term Rep. 241 ; 2 Bro. (’. C. 341, L. (\ 
Add. Annoiafioyi : - Refd. lie Villai*, Public 
Trustee v. Villar, [1928] Ch. 471. 

84. Add. Annoiaiion .* -Refd. lie l^anyon, 1 Jinvon 
V. Lanyon, [1927] 2 (’h. 264. 

66. Add. Annotation : — Apprvd. Re Villar, l*ublic 
Trustee v. VUlar, [1029] 1 Ch. 243. 

66a. Survivor of Queen Viotorla*s 

descendants living.] — By his will dated 
Juno 14, 1921, & conflrmed by a codicU 
of Feb. 2, 1920, tostator, who died on 8ept. 0, 
1926, gave his property to Ins ti'usfceos upon 
certain trusts as to income A capital for his 
participating issue as therein defined, using 
a well known common form so os to tie it 
up in such a way that the capital was not to 
vest until the expiration of “the period 
ending at the expiration of twenty years 
from the day of the death of the lost survivor 
of oil the lineal descendants of Her Late 
Majesty Queen Victoria who shall be living 
at the time of my death " : Held : though 
the existing Uves selected wei*c very numerous 
Sc it would be extremely difficult Sc expeiLsive 
in the future to ascertain the date of the 
survivor’s death, it could not be said to be so 
impracticable or beyond the scope of the 
ordinary legal testimony probably then 
available as to avoid the trust oh initio for 
uncertainty or perpetuity, & the trust 
was valid — lie Villar, Public Trustee v. 
Villar, [1929] 1 Ch. 213 ; 98 L. J. Ch, 223 ; 
140 L. T. 90 ; 45 T. L. H. 13; 72 Sol. Jo. 
761, C. A. 


67. Add. Annofatioyis :~-As io (4) Apld. JHe Villar, 
Public Trustao r. Villar, [1928] Ch. 471. 
Generally^ Refd. lie Villar, Public Trustee v, 
Villar (1928), 45 T. li. R. 13. 

70. Add. Annotation : -As to (1) Consd. Athoy v. 
Pickerings (1920), 96 I.. J. K. B. 250. 

118. Add. Anyioiaiion Mentd. Khoo Hooi lAxmg 
r. Ivhoo Chong Yeok, 11930) A, C. 316. 

119. Add. Aymofation : Mentd. Khoo Hiku Ijeong 
r. Khoo Chong Yeok, 119301 A. V. 316. 

138. Add. Anrtotofion .• --Refd, /is Cockorill, Mac- 
kaness v. Percival. [1929] 2 Ch. 131. 

166a. — .1 -Oakes v. Oiialfont (1674), Poll. 

38 ; 86 K. R. 504 ; sub nom. Ciialpont v. 
Oakes, 1 Cos. in Ch. 239. 

Aniuttalton. Raid. Smith r. C'h'ViT (HIKH), 2 Vcrn. .'•U. 

176. Add. Anyioiaiion :—netd. lie ViUar. Public 
Trustee v. ViUar. [1929] 1 Ch. 243. 

181. Add. Anywtation : -Refd. Re Villar, Public 
'Trustco V. Villar, [1929] I (Ti. 213. 

274. Add. Ayinotation : - Mentd. Johnson v. Clarke, 
[1028] Ch. 847. 

275. Add. Anyioiaiion : Mentd. ManchesL^r Corpn. 
V. Aiidenslmw U. C. tS: Denton IL C., [1928] 
Ch. 763. 

276. Add. Anyiotations : Mentd. llnrdie A Lane 
r, ChilU‘rn, [19281 1 K. li. 663; Cotter v. 
National Union of Soamtm, [19291 2 CJi. 58, 

277. Add. Anyioiaiion : — Refd. Re Owyon, Public 
Trustee v. A.-U. (1029), 46 T. L. ll. 96. 

289. Add. Annoiaiioyts : Refd. Re Prevost, IJoyds 
Hank, Ltd. v. Harelavs Hunk, Ltd., |1930|2 
Ch. 383. Mentd. (iotOilTc e. Hdelsltui, 1 1930] 
2 K. H. 378. 

293. Add. Annotation: Refd. lie Chardon, John* 
ston V. Davies, [19281 Ch. 461. 

295. Add. Annotatuyn : Refd. 1. R. (’omra. r. 

Hone (1927), 13 Tax Cos. 20. 

302. Add. Ayinoiaiioyis ; -Mentd. Ro Davies, 
Thomas v. Thomas* Davies, [1928] Ch. 24; 
Re Robinson, I iamb y\ Robinson, 1 19301 2 Ch. 
332. 

346. Add. AnnoiatioriM : As io (1) Consd. Re 
Payne, Taylor v. Payne, [ 1927 ] 2 fJh. 1 . Refd. 
Re Monk, GilTen v. Wedd. 11927] 2 Ch. 197 ; 
Re MarshaU, Graham r. Marshall, [1928] Ch. 
661. 

372. Add. Annotatioyi : —As io (1) Refd. Re 
lianyon, X^anyon v. Lanyon, [1927] 2 Ch. 264. 


PART I. SECT. 2. SUB-SECT. 8.-B. 

191 1. Dijyctditynary trust — For niain- 
e7umee.]—Re Avrsosus. Henocrso.v 
V. SHAW Sc MORTOS. (1928} N. Z. L. K. 
364.— H.Z. 

part L sect. 2, SUB-SECT. 4.— A. 

197 i. Contract ffiving equitdblc 
interest — Land.) — Where aa agreenient 
for the sale to a co. of the oil Sc gae 
rfahto andtf a parcel of land in cos* 
aideratloQ ot a oertain number of 
Bbaree In the oo. provided that, if the 
oo. ahoold oease to do bnsineeB for a 
Bpedfled p^od, eald rights Bhoiild 
revert to the vendor. Sc the eharee were 

J4U 


allotted Sc the co. foiled to gu ahead for 
, Hald period, the reverting of eaid rights 
to the vendor waa liwd not to ho 
subject to tier returning the Hburoe to 
tlio ro. PIU. co., whirh had imr* 
rhaaed the aeectii of the co. above 
' referred to Sc wa« the oMfrigneo of Itn 
! Interoete under aald agrociucnt auM 
the vendor for specific i»crforuuinc« Sc 
contended that the condition that if 
the CO. failed to go ahead the oil rights 
should revert to the vendor void 
under the rule against perpetuities aa 
applied In London S ti. IV. Ry. Vo. v. 
(fomm. No. 197 : — : the rule did 
not apply under the circumstances. — 
New fxpebai. Qua, l/ro. v. iiowlakd, 
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llliiiyj 1 l>. L. ll. trj; 1 VV . W . K . 
263 ; 21 AIU. L, It. lU.- CAN. 

PART 1, SECT. 2. SUB-SECT. 4.-D. 

206 li. - I KALAr’IIANU 

MuKHEiUf V. Jatindka Mohan 
iiANEKJi (J92H), I. L. ll. 66 Oalc, 487. - 
IND. 

PART I. SECT. 8, SUB-SECT. 1. 
290 i. (Jeneral rule - No remoteness 
ajtrr vrMxnpA- He Ciucmton K«TAT1: 
(1913), 25 W. L. K. 18 ; 4 W. W. It. 
1 188 , 13 U, L. It. 169 : 23 Man. L. It. 
591.- CAN. 
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397. Add. Annotations : — Apld. Ee MaxshaU, Gra- 
ham V. MarshaU, [1928] Oh. 661. ReM. Be 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197; 
Be Payne, Taylor v. Payne, [1927] 2 Oh. 1. 

402a. First person becoming adult tenant In tall 
In possession.] —Testator gave hla real & 
personal estate to trustees as to the personal 
estate upon trusts for conversion A invest- 
ment & upon trust to pay the income thereof 
to the person, if any, who under the trusts 
(jir limitations thereinafter contained should 
for the time being be tenant for life of or 
otherwise entitled to the ^ssession or receipt 
of the rents & profits of his real estate imtil 
such real estate should become vested in 
some person who should become adult 
tenant in tail thereof in possession, & from 
A after the happening of such last-mentioned 
event then as to both capital &> income upon 
trust for such last-mentioned person 
absolutely ; & as to his real estate upon trust 
for his brother during his life, & from A: after 
his death upon trust for the first & every 
other son of his said brother successively 
in remainder one after another according to 
their respective seniorities in tail general : — 
Held: tlie trust of the personal estate in 
favour of the person who slmuld become adult 
tenant in tail in possession could not be 
construed as applying to a tenant in tail 
by purchase only, & was therefore void for 


remotenees. — Be Ateinson, Ationbon v. 
Atkinson, [1916] 1 Oh. 91 ; 86 L. J*. Oh. 169 ; 
114 li. T. 44 ; 60 Sol. Jo. 190. 

408. Add. Annotation : — Generally t Mentd. Be 
Ghardon, Johnston v. Davies, [1928] Oh. 464. 

408a. Interest in personalty analagous to determin- 
able tee — Gift to cemetery so long as graves 
maintained.] — Testator gave dB200 to his 
trustees on trust to invew it, &> to pay the 
income thereof to a cemetery co. durmg such 

S eriod as they shall continue to miuntain 
i keep two specified graves ** In the 
cemetery in good order A condition with 
flowers A plants thereon, as same have 
hitherto been kept by me,” A he declared 
that, if the graves should not be kept in such 
order A condition, his trustees should pay 
A apply the income in manner therein 
mentioned : — Held : the gift did not infringe 
the rule against perpetuities. — Be Ohabdon, 
Johnston v. Davies, [1928] Oh. 464 ; 97 
L. J. Oh. 289 ; 139 L. T. 261. 

428. Add. Annotation : — Refd. A.-G. v. Farrell 
(1930), 99 L. J. K. B. 606. 

468. Add. Annotation: — ^Reld. Be ViUar, Public 
Trustee v. VUlar, [1928] Ch. 471. 

466. Add. Annotation : — Expld. Be Silva, Silva v. 
SUva, [1929] 2 Ch. 198. 

645. Add. Annotation : — Consd. Be Payne, Taylor 
V. Payne, [1927] 2 Oh. 1. 


Part II. — The Rule Prohibiting Limitations to Issue of 

Unborn Persons. 

576. Add. AimoUxtion .—-Refd. Be VlUar, Pubfic Trustee v. ViUar, [1928] Oh. 471. 


Part III. — Restriction of Accumulation 


610. Add. Annotation : — Ae to (3) Apld. Be ViUar, 
Public Trustee v. ViUar, [1929] 1 Oh. 248. 

646. Add. Annotation : — As to {!) Refd. Athey v. 
Pickerings (1920), 96 L. J. K. B. 260. 

652a. Commencement during twenty-one 

years from testator’s death.] — Testator, who 
died in 1893, gave his net residue, subject 
to certain life annuities which did not exhaust 
the income, in trust for a bachelor’s chUdren 
who should attain twenty-one with a gift 
over in default. On Mar. 11, 1896, the surplus 
income was ordered to be accumulated for 
twenty-one years from testator’s death, 
t. 0 ., untU Nov. 6, 1914, or until the baohdmr’s 

S revious death without leaving issue. 

luring this twenty-one years’ period the 
bachelor married A died leaving three 
children, two of whom were stUT living. 


Temporary orders for maintenance were 
made. On Nov. 12, 1914, it was declared 
that as from Nov. 6, 1914, the two chUdren 
then Uving were entitled to maintenance 
under Oonveyancing Act, 1881 (c. 41), s. 48 (1) 
but that notwithstandbag sect. 48 (2) any 
income not so appUed passed as on an 
intestacy. On July 20, 1927, the elder child 
attained twenty-one, A her contingent 
moiety vested in possession. The question 
having arisen whether, having regard to 
liaw of Property Act, 1926 (c. 20), s. 166, 
the order of Nov. 12, 1914, ought irtiU to be 
acted on with regard to the younger child’s 
contingent moiety : — Held : (l) the efifeot of 
sect. 166 was t^t the years of minority 
aocumuiation, which commenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaining tiiat 2 >eriod, A 


PART I. SECT. 4, SUB-SECT. 6.— B. 

i. Powr cha$»ain(f moHurs of 

>— Ottteiefe Umtt of nile,]— 

Davis «. Samuol (1986), SS 8. ^ 
N.S.W.1.~-AU8. 


PART lU. SECT. t. SUB-BBCT. t. 

SIS It r— VUien • 

dlreottea te soooiaiilate oontalneS la 
aa Minw tato oMMlim 

la the HttttflM of tbe gmator. Im oniy 


period dnring sbloh Ihe seeiiafiM- 
Uon can, ander above Aot be lawfaBy 
ootttinaed to EM lltetADW 
'Umoir Bainc or 8cxmajfa,liiR». e. 


lO.— BOOT. 


8. O. (Ot. of Bms.) 
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the inoome oi thA youiu^r child’s contingent 
moiety must in the first place be appUea for 
her ittalntenanoe under OonveyanQuig Act, 
1881 (c. 41), s. 48 (1), A the balance could be 
validly accumulated under sect. 43 (2) ; 
(2) quite apart from sect. 165, tiie moment 
the elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income. — E« Mabkr, 


▼oL XXXyiL — ^ P er p et o i to i. CasM 668ar-785. 

Ward t>. Maher, [1928] Ch. 88 t 07 L. J. Oh. 
101; 188L. T. 318. 

679. Add. Atmololion : — As io (2) Consd. Bs 
Chartres, Farman w. Barrett, [1927] 1 Oh. 466. 
781. Add. Annoiation : — ^Apld. Be Knapp, Spreclcley 
V. A.-G., [1929] 1 Ch. 341. 

784. Add. Annoiatwn : — Am to (1) Held. Re Tong, 
Ililtou V. Bradbury, [1930] 2 Ch. 400. 

785. Add. Annotation : — ^As to (1) Reid. Re Tong, 
ililtou V. Ilradbury, [19^10] 2 Oh. 400. 
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PERSONAL PROPERTY. 

Part I. — Definitions and Enumeration. 

9. Add. Annotation : — Refd. Re Maeon (1928), 97 L. J. Oh. 321. 


Part III. — Ownership 


94. For ** — Mutual wills by husband & wife — 

Agreement not to revoke •* read “ 

Mutual wills — By husband & wife — Agree- 
ment not to revoke.** 


94a. .] — Leasehold property was given 

to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 


each other for life, &> for their nieces alter 
the death of the survivor : — Held : the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy. — Re Welpord^s Estate, Taylor 
V. Taylor (1879), 11 Oh. D. 267 ; 48 L. J. Oh. 
243 ; 27 W. R. 455. 

ATVMtaMon ; — Reid. In the Estate of Heys, Walker v. Gasklll, 

[10141 P, 192. 


Part IV. — Alienation. 


114. Add. Annotation .‘—Refd. Bcpublica do 
Guatemala v. Nunez, [1027] 1 K. B. 669. 

121a. Contract for exchange by Infant — Void.] - 
A contract for the exchange of chattels entered 
into by an infant is a contract for goods 


supplied, &), if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
s. 1. — Pearce v. Brain, [1929] 2 K. B. 310 ; 
98 L. J. K. B. 559; 141 L. T. 264; 45 
T. L. R. 501 ; 73 Sol. Jo. 402 ; 93 J. P. Jo. 
380, D. 0. 


PART III. SECT. 3. 

74 ii. Extent of riiihl.] - 

The ctfl. cannot HUlJer a man to tnko 
for hlniHolf tliat wklcli ho cannot 
obtain t)y ^ay of an action. 'I’ho right 
of recant Ion dooH not exist nnleas there 
is a right to the nosacHsion of the 
proTicrty, & a right to iiosscsslon 
moans, for tills pnrjioso, one that is 
Hpccilically onforoeablo hy Judicial 
prooeodIngB. If, tl»ereforo, the claimant 
cannot by way of Judicial i)rocooiUngM 
obtain specltlc restitution of tlic 


l)roi)erty, he cannot recover it by 
reca])ti<»n cltlier. Kron wlien tho 
retention of another’s property Ib im- 
Justitlabio, the owner is not entitled 
to seriously Injure the wrongdoer in 
attempting t(» recover it. — Piuuji'S r. 
MiTRiuY TSask.), 11929] .3 I). L. P. 
770 ; 2 W. W. K. 314.— CAN. 

PART III. SECT. 4, SUB-SECT. 1.— B. 

r I. Mvrder of one joint tenant 

bn the other — Whether right of survivor- 
ship operates.]— tie Barrowcliff, 


Eldeh’s Trustee & Executor CJo., 
IjTU. V. Kenny, [1927] S. A. S. R. 147. 
— AUS. 

PART III. SECT. 4. SUB-SECT. 2. 

fed. How arising — Joint purchase of 
fJiares.] — Held: even If tho shares 
were purchased out of money con* 
trlbuted lu equal amotmts, & though 
transferred Into the joint names of 
the purchasers, tho shares were held 
by them in equity as tenants in com- 
mon. — CCoNNEULt?. Harrison, [1927] 
1. R. 330.— IH. 
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POLICE. 

Part II. — Police Forces. 

4. Add, Ciiatum 1 B. B. A. 600. ! 76. Add. Annotation : <lonsd. r. Oldliani 

Corpn., [1930] 2 K, B. 304. 

24. Add. Annotatioji : — Expld. & Distd. FMlior . 76. Add. Annotation : — Dlstd. FiMlier v. Oldliani 

r. Oldham Corpn., [1930] 2 K. B. 301. i <-orpu., [1930) 2 K. B. 304. 


Part IV. — Duties, Powers, and Privileges of Constables. 


82. Add. Aiifwtation : — Refd. Fi<»h«*r r. Oldham 92. 
Oorpn., [1030] 2 K. B. .301. 1 


Adil. Annotation : — Refd. Vandorpant v. 
Mayfair Hotel Co. (1029), 27 L. (1. U. 762. 


Part V. — Legal Proceedings 

97. Add. Annotation : — Consd. Sheffield Oorpn. > 

V. Kitson, [1920] 2 K. B. 322. , 

100. Add. Annoiaiion : — Refd. R. v. Ely. 1.1., lUxp. , 
Mann (1028), 46 T. L. R. 92. i 


Part VII. — Superannuation 

136. Add Annotation: — Apld. Piper v. St. Mary- 
iobonc Liccneing J.I., [1928] 2 K. B. 221 

142. After this case add 


by and against Police. 

Sect. 2. - PROCEEDINGS AGAINST POLICE 

(Vol. XXXVn., p. 189). 
civil proceedings -Aocepianoo of bribes.] ~ 

See Auenoy, p. 57, No. 1 00Kb, ante. 


and Other Allowances. 

Effect of bankruptcy.! See Sr (lAiiuK'rr, 
Hankhuitcy, No. 0290a. 

Compensation for loss of office.] -See Pini> 
Lie Authoutties, p. 1071, No. lOlKn, post. 

PART Vll. 

132 i. ('ompuUUum of pension 
Jiased on annufU imy What inrlwieJ 
therein AWtUHinee for tmeidal t " 
Mahtin V. H. (192H), 40 C. U. U. Ifl2 ; 
110‘JHl V. I.. Jl. : 111128) ArjniM 

L. U. 17. AUS. 


PART I. 

ft i. — pouter of PommuiHioner of 
/ *o6r«. PowEli r. It., 11020} N. Z. 
L. K. 267. - N.Z. 


mn. I'olienntm Mraninuof ItmluHiy 
Act {Dorn.), H. .'J.'il.) ll. p. Cv.vvf>iAN 
I'ArirK’llY.C’t). & (Jam m>ian National 
J{Y., [n»2HJ 2 1». L. U. : [l»2Hj I 
W. W. It, 7K.n ; 34 C. It. V. 2»2 ; 23 
Altu. L. It. 101.- CAN. 
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POOR LAW. 

Part I. — Poor Law Authorities. 


Sect. 4.—OVERSEERS (Vol. XXXVII., p. 204). 

24a. Overseer becoming transferred officer — Re- 
moval — Powers of rating authority.] — ^By 
Local Government Act, 1804 (c. 73), s. 6 (1), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to A vested in the parish council. — 

An assistant overseer so appointed by a 
parish council which was subsequently 
wansformed into an urban district council, 
became a “ transferred officer '* under the 
Bating & Valuation Act, 1926 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority: — 
Held : the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith — B rown v. Daobnham 17rbak 
Council, [1920] 1 K. B. 737 ; 98 L. J, K. B. 

606 i 140 L. T. 616 ; 03 J. P. 147 ; 46 
T. L. B. 284 ; 73 Sol. Jo. 144 ; 27 L. G. R. 
226. 

AnnotaHon : — IMstd. Field «. Poplar Oorpn., [1929] 1 K. B. 

7/iO. 

81. Add. Ciiationa .—00 L. J. K. B. 741 ; 137 
L.T. 668; 26 L. G. R. 267. 

34a. Abolition — Local Government Act, 1929 (c. 17), 
s. 1 —Transfer of parish property " — What 
included.] — Pltfs., the City of London Oor]pn., 
claimed a declaration that a cci'tain coital 
fund invested in 6 per cent. War X^oan Stock 
in the hands of the City of London Guardians, 
being the balance of the proceeds of the sale 
by dofta. of a poor law institution as the 
It. Institution, was “ parish property 
within Ijocal Government Act, 1029 (c. 17), 

8. 116, dfc that it was “ property witli respect 
to which special provision is made within 
sect. 11.3 of the 1020 Act, & would on Apr. 1, 
1030, by vii*iuo of sect. 116 of the 1029 Act, 
be transferred to & vest in pltfs. &> not in the 
Ixmdon (Jouniy Council. By sect. 1 of 1029 
A (it, the functions of the City of 3x»udon 
Guardians w'ore tranalerred to the lx)ndon 
County ('Joimcil on Apr. 1, 1030, on which 
date the Guardians wore abolislied. Sect. 

1 1 3 of the 1920 Act transfen-ed to the London 
County CiounciJ all property &, liabiliti(»s of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 116. By sect. 115, sub-sect. 1, of all 
parish proptMty on the appointed day, 
namely, Apr. 1, 1030, vested in a board of 
guardians was to be transferred to the appro- 
priate council, in this case the Common 
Council of the City of London. The H, 
Institution Infirmary was acquired by the 
City of London (iuardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 6, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 
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H. Institution, &, by a further order, directed 
that the net proceeds of the sale should be 
invested in 6 p^ cent. War Loan Stock, & 
tMt the Guardians should stand possessed 
of the securities so purchased on trust to 
receive & pay into the common fund of the 
Union the interest accruing therefrom : — 
Held : (1) the property in the capital fund 
in question & the interest thereon was not 
“ parish property ” within 1920 Act, s. 115 ; 
(2) it was not transferred by that Act to the 
representative of the City of London ; (8) the 
property in the fund was transferred to &: 
vested m the London County Council for the 
benefit of the whole area administered by the 
London County Council ; & (4) it was not 
subject to any condition that the income of 
the fund should be credited to the City 
Corpn. in computing the amount of the 
contributions due from the City Coron. to 
the County fund. — ^London (City) Corpn. 
V. London County Council (1030), 00 
L. J. K. B. 677 ; 143 L, T. 872 ; 94 J. P. 
219 ; 40 T. L. R. 633 ; 74 Sol. Jo. 421 ; 28 
L. G. R. 461, C. A. 

38b. Loans to strikers* families — ^Resolution can- 
celling repayment — Void.] — Defes., a board 
of guardians, upon the outbreak of the coal 
dispute of 1926 resolved to give outdoor 
relief to the wives & families of miners & 
other workmen who were unemployed 
because of the dispute, & that such relief 
should be given by loan, subject to an under- 
taking to be given by the he^ of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
relief to miners* families during the con- 
tinuance of the dispute to the amount of 
£196,057. Repayment commenced in Jan. 
1927, the terms being modified from time to 
time. On July 11, 1929, the total balance 
due on the loans was £146,924, & it was then 
being repaid by about 6,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full, others 
having been entirely I'cleased from payment. 
On that day defts. passed a resolution that 
the whole balance of the loans owing in 
respect of relief received by miners* wives A 
families should be excused & cancelled. In 
an a-ction by pltf. at the relation of the corpn. 
of a borou^ situate &> ' owning rateable 
property witliin defts.’ area : — He^ : (1 ) the 
i*esolution to cancel the loans was ttUra virea 
&, void A must not be acted upon ; (2) even 
if there was any general discretionary power 
in defts. to release the debtors, it was not 
propisrly or reasonably exercised, as they 
had considered solely the intere^ of the 
debtors, without any Inquiry into the abUity 
of all or any of them to continue paying off 
their loans, there being no evidence of any 
general inability to repay, or request tor the 
caaceUatiem of the debts. — v, Tynb- 



VoL IXXVII— PM Law. Cmm 


MOVTR Union, [19301 1 Ch. 616 ; 99 L. J. Cai. 
307; 148L.T.70; 94J.P.191; 46T«L.E. 
272 ; 74 Sol. Jo. 169 ; 28 L. G. B* 179. 

41. Add. AnnoUaion : — ManUI. Hametfc v. Fisher, 
[1927] A. a 673. 

68m. Gnmiaimiii metliiir In loeo pmraBtim-IU^ht to 
grant of admliilstration.}— By Poor Law Act. 
1027 (c. 14), a board of guardians may act 
in oertaiir circtmuitanocs as in loco parentU 
in respect of an orphan child, A in that 


capacity is entitled to take out letters of 
administration of the estate of the child’s 
deceased parent for the beneOt of the child.-^* 
Jic I>ETEB8 (1929), 142 L. T. 328 ; 46 T. L. B. 
119; 74 Sol. Jo. IS. 

87. Add. Annotation : — Refd. Brown v. Dagen* 
ham Urban CouncU, [1929] 1 K. B. 737. 

105. Add. Annotation : — Refd. R. v. Qratn* Ea p. 
Wandsworth Grdns., [1927] 1 E. B. 640. 


Part II. — Poop Law Areas. 

167. Add. Annotation: — Consd. Stoke Newington 164. Add. Annolation R. r. Mitiislci* of 

Borough Ck>unoil v. Richards (1929), 46 Health, p. Yaffo, [1930] 2 K. B. 08. 

T. L. R. 660. 


Part III. Workhouses. 

174. Add. Annoiaiiott : —Refd. Ixiiidon (Oily) t’orpn. r. l/oudoii ('ouulv (*t>unril (1930), 99 

L. .T. K. H. 577. 


Part IV.- Relief 

188. Add. Annotations : — Aa to (3) Consd. R. v. 
Grain, Ex p. Wandsworth Grdns., [19271 
2 K. B. 206. Gcfierallp, Mentd. A.-(l. v. 
Sharp (1930), 99 L. J. Ch. 441. 

886m. Within whmt time prooeedlngs must be tmken.] 

— Applts., a board of guardians, in 1926 

f ave relief, by way of loan, to rero. under 
'oor Law Amendment Act, 1834 (c. 76), s. 68. 

In Feb. 1927 applts. made a written appliea' 
tion to resp. for repayment, & in Aug. 1927 
summonses were issued against resp. Ac 
against his employers to recover the amount 
due. The justices held, as more than six 
months hod elapsed since the date when the 
last instalment of tiie loan was advanced, 
they had no juiisdiction by reason of 
Summary Jurisdiction Act, 1848 (c. 43), s. 11, 

A they dismissed the summons : —Held : 


of the Poor. 

the matter of complaint did not arise until 
the application for repayment was made. — 
Asjibv-uB'XA-Zoiujh Guardians V. Sumaibiis, 
[1028] 2 K. B. 397 ; 97 L. J. K. B. 397 ; 
189 ]i. T. 46 ; 92 J. P. 72 ; 44 T. Ti. R. 400 ; 
72 Sol. .To. 241 ; 26 L. G. K. 246 ; 28 Cox, 
V. C. 494. I). C. 

225b. In what court proceedings must bo taken.) - 

A <’t. f»f summary jurisdietion is not a 
“ county ct. or other ot. for the recovery of 
small debts within I'oor Law Act, 1927 
(c. 14), s. 46 (1), A under that sub-sect, relief 
grants by way of loan by the guardians to a 
poor person cannot be recovered therein. ^ 
Evans v. Moroan, [1928] 2 K. B. 527 s 97 
L. J. K. B. 703 ; 139 L. T. 612 ; 92 .f. P, 
146 ; 44 T. L. R. 644 ; 26 L. G. R. 386. D. C. 


PART IV. SBOT. i. 

f I. -.)-~BCT1« V, SrPKXT 

Mnras. [ISSTI 1 C. L. R. 649 ; 69 
N. 8. R. 90.»OAN. 

PART IV. SBOT. 8, SBB-SBCT. 8. 

gn. Capr(ri<>u«;lmif«iir 

of age of child in order to aiot furU- 
d%Hu>n.}—lir K*u.y (N. B.). 11920 ] 
1 D. L. R. 716; 61 Cui. Orim. Cos. 
llZ.—ChK. 

fib. DeaerUd child — Order for nurin- 
tenanee — JurimHctUM.h^vtkdbr an 
order of the police masutrate for tbe 
ootintr of F. made In Jan. 1987, under 
Ohlkliva I*rotection Act, it. 8. O., 
1914. A aznendmente, two Infante were 
deliveroU Into the muttody of pltf. 
society Sc became Ite wards. Tbe 


order directed that the oorpn. of tlw 
united counties of h. Sc O. sboiild pay 
a weekly sum to tbe Hotioty for tbo 
matntenanoe ot tbo Infante. It was 
afterwarde discovered that tbe Umn of 
X., of which tbe Infante were roeldeiits, 
was a separate municipality, so con- 
stitutod by Act of Ontario losislatiire 
in 1923; Sc on May 19, 1927. tbe 
macristrate amended bis order by 
directing that tbe tnaintenanoo money 
should be paid by tbo towc. ooron. 
instead of tbe count Jes corpn. Tbe 
town corpn. repudiated its liability 
6c this action was tn^ngbt to onforoe 
payment : — Held ; tbe znairlstrate bad 
jurtsdlolloD to Diake tbe first order, but 
the meolstrato not bavins', on or before 
May 19. 1927, been designated a 
“ judge *' within CbUdjvn’s I*n;tection 


Act, 1927, had no jurlsdirtlon to make 
t be amending order.- Fjioktibnao 
( ’riiLniiK.si’H Am Hor. r. fUvANOQric, 
11929) 3 D. h. Ji. 104; 63 O. h. U. 
.oeO.- CAN. 

PART IV. SECT. 8, SUB-SECT. 2.— 
A. (a). 

sd. VarenU’ Maintenance JH, 192.3 
— What amounit U* devendenee.y—Jt a 
father has a snJTlolent income of bis 
own to proTldo bint with food, oloildng’. 
Sc oilier neoMsaries, bla ago, disease, or 
other infirmities will not enable pirn 
to elaini any money from bis chlldreu 
ae their ** dependent *’ within I‘ar«nU’ 
MAliiteiianoe Art, 102.3 . — Mtk. Makik 
V. Htk. Marik (Haak,). fl929) 4 D. h. ll. 
1076 , I W. W. H. HOd CAN. 


1907 



OasM SS7— 1678b. English and Empire Digest Supplement. 


Part V 

327. AdtL Citatiom .•—[1927] 2 K. B. 611 ; 96 
L. J. K. B. 793 ; 137 L. T. 624. 

335. Add. Citation8:—QQ L. J. K. B. 611; 137 
L. T. 98 ; 91 :7. P. 41 ; 26 L. G. B. 21, H. L. 

416. Add. Annotation,: — Refd. Norwich Union v. 
Hensfcoad Union, [1927] 2 K. B. 611. 

436. Add. Annotation : — As to (2) Consd. Norwich 
Union v. Hensteod Union, [1927] 2 K. B. 611. 

482a. Nurse — Sent to training establishment.] 

— On July 20, 1920, A. signed an agree- 
ment at 0. in the parish of P., by which she 
was to undergo a year’s free training in 
nursing under the O. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. She was sent to D. on the 
same day for her training & returned to 0. 
on July 9, 1921. She remained at O. under 
her contract till July 2, 1924, on which day 


Settlement. 

sbe was allowed to go on holiday, & had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
lunatic : — Beld : since she had not resided 
physically in the parish of P. for three 
complete years when she left on July 2, 1924, 
&i had then no animus reveriendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9. 1921.— Fabnham 
Union v. Cambridge Union, [1929] 1 K. B. 
307 ; 98 L. J. K. B. 177 ; 140 L. T. 877 ; 93 
J. P. 21 ; 46 T. L. B. 73, D. C. 

408. Add. Annotation : — Apld. Pamham Union v. 

Cambridge Union, [1929] 1 K. B. 807. 

720. Citations Por “ (1733), Cun. 76 ; 2 Sess. 
Cas. K. B. 246,” read “ (1734), Cun. 76 ; 
1 Sess. Gas. K. B. 261.” 


Part VII. — Vagrancy. 


1616. Add. Annotation ft : — Refd. B. v. Grain, Ex p, 
Wandsworth Grdns., [1927] 2 K. B. 206. 


Mentd. A.-G. v. Sharp (1930), 99 L. J. Ch. 
441. 


Part VIII.— Old 

1672a. Statutory conditions — Widow’s pension — 
Husband’s “entry Into Insurance.’’]— The 
expression ” entry into insurance ” in 
Widows’, Orphans’, & Old Age Contributory 
Pensions Act, 1926 (c. 70), s. 6, means ” last 
entry into insurance.” — Wadsworth v. 


Age Pensions. 

Minister op Health (1927), 138 L. T. 619 ; 
44 T. L. B. 169, D. C. 

1672b. Contributions — Payments made after 

appointed day — Widows’, Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 
s. 8.1 — TAYI.OR V. Minister of Health, 
[1928] W. N. 244, D. C. 


PART V. SECT. 8, SUB-SEOT. 8.— A. 

889 i. - IJerivahoe settle- 

meiU.] - Old KiLi*Ai’Kr(’K i*AKisit 
Council v. Kilmahnook Parish 
Council, [19291 S. C. (Ct. of Sosh.) 
661.- SOOT. 


obtain reliubnrsemont from the district 
of which he was previously a resident. 
-Wheatland MuNictuAL District 
V. Iron Cubrk Municipal DigTiucrr, 
[1929] 2 1 ), L. It. 16 ; I W. W. U. 531 ; 
24 Alta. L. K. 141.— CAN. 


PART V. SECT. ♦. SUB-SECT. 2. - 

^ B. (a). 

438 1. W/iether relegaied to birth 
Bcttlcinent where mother's settlem-nt 
derivative— Settlement derived from 8\d>- 
seQiicTtt Tnarrlage.]- Rothes Parish 
Council r. Elgin PARinn Oounotl, 
[1928] 8. O. (Ot. of Sobs.) 918.— SCOT. 

PART V. SECT. 6, SUB-SECT. 2.— B. 

se. Before settlement aequtred- 
Liability of former district. }—Whoro a 
person resident In one mxmioipal 
distrlot who has not previously received 
relief os an IndiRont moves Into another 
district, tic Ruoh relief is fnnilshocl to 
him by the latter district before he has 
become a “ resident '* therein ^%ithin 
Municipal Distrlot Act. 1926, s. 150 
(3) to), & continued after the date 
when he becomes a resident," it is 
only for the relief furnished before said 
date that the relieving district can 


PART V. SECT. 6, SUB-SECT. 8.— A. 

493 1. Capacity of child to acquire 
independent sctttrincnt.I— Whore, while 
a child is living: with its own parents 
as a member of the family under a 
foster agreement made with them by 
the Comr. of Child l^rotoctlon, they 
change their residence to another 
mimiolpolity, Sc. the child oontinuos 
to so live with them therein for six 
months, it then, if one year of age or 
older, •* belongs ’* to said mimlolpallty 
within Child Welfare Act, 1927, o. 60. 
s. 28 (2 ). — Re Balasanovich (or 
lUiLKY), Koam L^kk Town v. Rural 
M uNioipALrrr of Insinobr, [1928] 4 
D. L. R. 127 ; [1928] 2 W. W. R. 448.- 
CAN. 


PART Vll. SECT. 1, SUB-SECT. 1. 

p i. ReshiKmnt.l — R. t>. 

Benbon, [1928 3 W. W. R. 805 ; 50 


Can. Crlm. Cas. 426.— €AN. 

g I. — Impeding passengers 
What must be proved.)— R. v. Buhay 
(Ont.) (1929), 62 Can. (^!^Im. Cas. 263.— 
CAN. 

PART VII. SECT. 2, SUB-SEOT. 1. 

BO. Application of Marriage Act, 
1916.]— Marriage Act, 1916, s. 97 (1). 
refers to a person who, being in 
Victoria, or resident In Vlcl_.:_, 
deserts his wife or children. After the 
accused had left Viotoria & had been 
for some months resident in New 
Zealand, he deserted his wife, & 
ohildron, who had remained in Victoria. 
& left them without adequate means 
of support " : — Held : no oiXenoe under 
the sect, was disolosed. — R. v. Franks, 
[1929] V. L. n. 285 ; Argus L. R. 280. 
— AUS. 

PART VII. SECT. 4. 

sa. Vcdrranoy — ATlegalion of — Ofw- 
inol Code. 8. 238.1— R. v. Rosenfbu). 
[1928] 3 W. W. R. 67: 50 Can. Grim. 
Cos. 805.— GAN. 


sb. .) — Rc R. ». 

Knowles (Ont.), (1929), 52 Con. Grim. 
Cos. 377.— CAN. 
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POST OFFICE. 

Part II. — Constitution. 

1. Add, Annotation : — Refd. Jfackonzio-Kennedy v. Air Council, [10271 2 K. H. r>17. 
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Enousb and Eunss Diqbst Sctpplbhbnt. 


POWERS. 

Part I.— Definition and Classification. 

9. Add. Annotation: — ^Refd. Be MUIb, Mills v. Lawrence, [1930] 1 Oh. 364. 


Part II. — Creation of Powers. 

17. Add. Annotation: — Aa to (1) Apld. Be Graham, Graham v. Graham, [1929] 2 Oh. 127. 


Part III. — Construction of Powers. 


28. Add. Annotation .*^Refd. Be Mathieson, 
[1927] 1 Oh. 283. 

138a. Power to appoint part of share — Whether 
including accrued shares .] — Bs HuroHiNSON’fi 


Settlbsmbnt, Ex p. Dunn (1862), 6 De G. & 
Sm. 681 ; 17 Jur. 69 ; 64 E. R. 1297. 

146. Add. Annotation : — Ae to (1) Refd. Be Gooch, 
Gooch V. Gooch, [1929] 1 Oh. 740. 


Part IV. — Exercise of Powers. 


164. Add. Annotation : — ^Mentd. Ormond Invest- 
ment Co. V, Betts, [1928] A. 0. 143. 

187a. Appointment on ** protective trusts.**] 

—Testator, in exercise of a power of appoint- 
ment among children & issue contained in 
his marriage settlement, bequeathed specific 
property to his son W., & directed his 
trustees to hold the income of the remainder 
of the trust property upon protective trusts 
for the benefit of his son O., & subject thereto 
to hold the remainder of such property in 
trust fpr his granddaughter M. : — Held : as 
the appointment upon “ protective trusts,’* 
as denned by Trustee Act, 1926 (c. 19), s. 33, 
fiave a discretion to the trustees to apply the 
income in the event of a forfeiture for the 
benefit either of O. or of his wife or children, 
it was to that extent void, both as being 
(1) a delegation of the power & (2) in excess 
of it, A the clause contained in sect. 33 (1) (ii) 
must be struck out of the will for all pur- 
poses ; (3) there was no interval of time 
during which the income of the appointed 
fund was undisposed of, but there was a valid 
appointment to O. for life or until an event 
should happen depriving him of the right to 
receive the income, ^ subject thereto for the 
granddaughter M. absolutely. — Re Boulton’s 
8BTTLBMENT TbUST, StBWABT V. BOULTON, 
[1928] Ch. 703 ; 97 L. J. Oh. 248 ; 139 L. T. 
288. 

208. Add. Annoiaiione : — Refd. Salvesen (or von 
Xiorang) v. Austrian Property Administrator, 
[1927] A. 0. 641 ; H. A; H., [1928] P. 206. 

256. Add, Annotation : — ^PoUd. Re Phillips, l^aw- 
rence v, Huxtablo (1930), 70 L. Jo. 395. 

266a. .] — Be Philups, Lawbbnce r. 

Huxtable (1930), 70 L. Jo. 395 ; 170 

L. T. Jo. 492 ; [1930] W. N. 266. 


299a. .] — Elus v. Atkinson (1792), 3 Bro. 

O. 0. 566 ; 2 Dick. 769 ; 29 E. R. 701, L. 0. 

Annotations: — ^Rafd. Socket v. Wray (1798), 4 Bro. O. O. 
483 ; Guise v. Small (1794), 1 Anst. 877 ; Whistler v. 
Newman (1798), 4 Ves. 129 ; Sporlius v. Rw^ort (1803), 
6 Ves. 164 ; Parkes v. White (1805). 11 Ves. 209 ; Biohards 
V. Chambers (1805), 10 Ves. 580 ; Francis v. Wlgzell 
0816), 1 Hadd. 258. Mentd. Pybus v. Smith (1701), 3 
Bro. C. C. 340. 

351a. Limitation to more restricted class in default 
of appointment.] — Testator gave his widow 
E. full A complete control in the disposal of 
the principal moneys of his estate, at such 
times A in such proportions as she might see 
fit, whether by wm or otherwise, for the 
benefit of his children or ^andchildx^n ; but 
in the event of E.’s marriage or death, the 
trustees of the will were to divide the estate 
ratably amongst testator’s children share A 
share ^ike. E. executed a deed poll appoint- 
ing a portion to a child, a portion to a grand- 
chud, A a further portion to trustees in trust 
for the child : — Heuf .* all these appointments 
were valid executions of the power. — 
Job V. Job (1853), 2 W. R. 26. 

860. Add. Annotation : — ^Mentd. Be Brooks, Public 
Trustee v. White, [1928] Oh. 214. 


462. Add. Annotation: — Consd. Re Van der Byl, 
Fladgate v. Gore (1930), 74 Sol. Jo. 770. 

505a. .]— IJe Van dkr Byl, Flad- 

UATB V. Gokb (1930), 74 Sol. Jo. 770. 

521a. Subsequent confirmation by codicil.] — 

(1) Testatrix in her will expressed an 
intention to exercise a power to appoint a 
life interest in certain trust funds or other 
propertv to her husband, but at the date of 
the will no such power had been created. 
Subsequently, a power was created whereby 
she was fdven a power to appoint aUfe Interest 
in certiw trust funds to her husband, A, 
subsequently to the creation of such power. 


PART III. SECT. 8. 

■d. Fowsr to donee fo pass corpus at wdi as ittoeme.} — Sbaw v, Sbaw (1927), 59 K. 8. R. 949.-»OAlf. 

mo 
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the I made a codicil coufiiming her 

will in respect inter alia to the exercise of 
such ^ power : — Held : there was a valid 
exercise of the power of appointment of such 
life interest In fovour of her husband. 

(2) Subsequently to the date of the codicil 
anothOT power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband^ 
but b«dore her death she made no other will 
or oodioU nor executed any other Instrument 
whereby she exercised such other power : — 
Held i there had been no valid appointment 
of such life interest in such other trust funds 


in favour of her husband. — Be Bowse, 
Bowse v. Mbomsbr, QdSO] 2 Ch* 82 ; 98 L. JT. 
Oh. 17 ; 141 L, T. 639 ; 143 L. T. 674. 

621b. No subMqaent exercise of power.} — 

Be Bowsa, Bowsk v. MsscoBiS, No. K2Ia, ante, 

687a. .1 — atriNAND V, Naish (1845), 6 L. T. 

O. S. 18 ; 9 Jut. 703. 

748 . Add. AnnoUthm Coasd. Re Chartres, Par- 
man V. Barrett. (1927) 1 Ch. 466. 

768. Add. Annotaiion : — Refd. Be Mathieson, 
[1927] 1 Oh. 283. 

783. Add. Anru>iaiion : Refd. Re Bower Williams, 
Ex p. Trustee. [1927] 1 Oh. 441. 


Part V. — Appointment Not in accordance with Terms 

of Power. 

880a. Appointment to trustees of chUd*8 marriage. Pour years after the marriage 

marriage settlement — Share settled.] — A fbe mother appointed a sum to be paid to 

daughter being entitled under the marriage tlic trustees of the daughter’s settlement, 

settlement of her father & mother to such upon the uhos therein expressed, in satis- 

sl^e & interest in land & money os the sur- faction of the daughter’s shore A interest 

viving mother should appoint, provided by under the marriage^ st^ttlcmont of the father 

her own matriage settlement that all such ^ mother Held : this was substantially 

share & interest to which she should become an appointment to the daugliter, A valid. — 

entitled, under her mother’s settlement, JiiMitEtiT v. CIuotk (1S32), 1 My. & K. 1 ; 

should be vested in trustees to the use of her 39 E. H. 681 ; mh nem. liAMBARU v. GnoTE, 

intended husband for life, remainder to her- 2 L. J. Oh. 10. 

self for life, remainder to the childi*6n of the 


Part VI. — Excessive, Defective, and Fraudulent Appointments. 


872a. Appointment on “ protective 

trusts.**] — Re Boulton’s Settlement Teust, 
Stewart v. Boui/ton, No. 187o, ante. 

887. Add. Antwfa/ion Consd. Re Payne, Taylor 
V. Payne, [1027] 2 Ch, 1. 

891. Add. Cilaiion : — tnibaequent proceedivge^ 2 
Bro. C. C. 344, h. C. 


971, \dd. AnnoUUioit : to (1) Refd. Re Mills, 

Mills c. l^awrcmc, (1030) 1 (’Ii. 140. 

1051. Add. Annotation: -Ae to (1) Refd. Re 
JiADyon, ].anyon v. I^nyon, [1027] 2 Oh. 204. 

1062. Add. Annotation Mentd. Re Chardon, 
Johnston v. Davies, [1928] Oh. 404. 


Part VIII. — Extinguishment and Suspension of Powers. 


1098. Add. Annotation Consd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 664. 

1101a. Power appendant or appurUnant.) 

A testator by his will directed the income of 
his net residuary esflbate to be accumulated 


for a iktrkI of <wenty-one years from his 
death, & subject to certain tnists in favour 
of an infant grandson. Aj his issue which 
failed owing to tlie death of the grandson 
unmarried, declared that tlie trust fund Ac all 


PART IV. SECT. 10, SUB-SECT. 2.— 
B. <«}. 

60S ii. .1 — In ttxeeutlon of tbs 

powsn reserved by a marrfaas settle- 
ment, a revocable aiwointment was 
made by deed whereby tbs appointors, 
hosband Sc wife, direotsd the trustees 
to hold the net pnrohaae-money already 
received It to be received In reepeot of 
a eertatn oontraot of sale upon trust, 
on the death of the survivor of the 
appointors, as to three sevwal sums of 
615,000 tor each of three of their 
deleters. A as to £12,500 for their 
tefonh daaiditor. A as to tl» *• »- 
malnder ** one moiety to eaoh of theW 
two sons. Tbeetmt^ ofM^veta^ 
to was tar a mm of £100,000, of wft^ 
£20.000 had already been paid. 
oontraot of sale was mbseqMtly 
ratolndod on the panbeeer payins a 


further sum of £20,000 ; — JTeld : In 
the events which had bsiipenod, the 
principle that, where a ]:)erson diHposlng 
of a sum among different j>erHont» acts 
on the assunmuon that ho is doalina 
with a fond of spfNdflc amoynt. & gives 

r rt of the fund to one or more persons 
the residue to another, If the fund 
fails short, all the gifts a1»ate pro- 
portionately, would not apply. Ic the 
sons would get nothing under the gift 
of the '’remainder.** — A'II bckott v. 
TacnrrBm, Execctobh & Aoknov Co. 
(1008), 5 6. L. R. 612.— AUS. 

BART V.. SECT. 8. 
sa. Appainimeni io Umte of child 
Wktrt not among oMecto of power.} 
hlocnBaaT*lB Tbustkbh v. MormaA^. 
tl020)8.a(Ot.of Sess.) 254. BCOT. 
sh. Power to appoint among children 

1211 


Innuintnu fit to child W Uh ptrufr to 
apitovnl to chtld'H chiUlri it Void ) JCc 
.\1< LKAN, J^RKI'KIUAi. Jt.XOJ{H & 
Ti«WTKP>« AMMOC V Of 4 1 Hf KAMA, 

Lid r. Lawuan< k, 110‘JO) A/gus L. ll. 
210. AUS. 

PART VI. SECT, i, SUB-SECT. 2. —A. 

1 I. .] — Where the exert Iso of tt 

power, In so far os It purported tt> 
reduce the right t»f fen ettnferred on the 
objects of the power to a life rent, was 
ultra virre tic lav&Iid as it was 

lurpossifole to separate the valid from 
the invalid porflons of the^appt^t- 
ment without dislocating the whole 
scheme of division contemplated by 
the truster, the whole exercise of the 
power fell to be disregarded.— -H a c 
KKKIZrE’S TatTHTgRB V. MAOKW/JV, 
11927] S. C. 424.— SOOT. 
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statutory acciunulations of income were to 
be held upon such trusts for the benefit of all 
or any one of the children & remoter issue of 
testator's father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability & desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by 
death duties & other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint, & in default of such 
appointment in trust for such brother 
absolutely ; — Held : the power was a power 
appendant or appurtenant &; not a power 
coupled with a trust or a duty in the nature 
of a trust, &; accordingly ih&t it could be 
validly released by the donee. — Be Mills, 
Mills v. Lawrence, [1930] 1 Ch. 064 j 99 
L. J. Ch. 396 ; 143 L. T. 409 ; 46 T. L. R. 
328 ; 74 Sol. Jo. 437, 0. A. 

1102. Add. Annotation: — Dlstd. Re Mills, Mills v. 
Lawrence. [1930] 1 Ch. 664. 

1108. Add. Annotation : — Dlstd. Be Mills, Mills v. 
Lawrence, [3930] 1 Ch. 440. 


Part IX. — Powers in 

1186. Add. CUaiion : — on appeah svb nom. Walter 
V. Maunde (1816), 19 Ves. 424, L. C. 

Add. Annotationa : — Reid. Re Sinclair’s Settle- 
ment, Crump V. Iteicester (1886), 66 L. T. 83. 
Mentd. Christian v. Foster (1846), 2 Ph. 161. 
1218. Add. * Annotation : — Refd. Re Blackwell, 
BlackweU v. Blackwell, [1929] A. 0. 318. 


1104. Add. Annotation : — ^Dlstd. Be Mills, Mills v. 
Lawrence, [1930] 1 Oh, 664. 

1105b. Mutual wills— Wife expressly refraining 
from exercising power.] — ^\^ere by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property, 
there was nothing in the husband’s will, 
which either put the wife to her election or 
put her in the position of seeking at the same 
time to approbate & to reprobate its pro- 
visions : — Held : she was in no way precluded 
from exercising her power of appointment by 
a subsequent \nll. — Gray v. Perpetual 
Trustee Co., [1928] A. C. 391 ; 97 L. J. 
P, C. 86 ; 139 L. T. 469 ; 44 T. L. R. 664, 
P. C. 

1111. Add. Annotation : — Refd. He Mills, Mills v. 
Lawrence, [1930] 1 Ch. 664. 

1116. Add. Annotation Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 440. 


the Nature of Trusts. 


1288a. .] — Davie v. Hooper (1711), 6 

Bro. Pari. Cas. 61 ; 2 £. R. 926 ; »ub nom. 
Davy v. Hooper, 2 Vem. 666 ; 1 Bq. Cas. 
Abr. 336, pi. 6, H. L. 

Annotationa : — ^Betd. Belletslsv. Uthwatt (1737), West temp. 
Hard. 273 ; Obolmondeley v. Meyrick (1758), 1 Eden, 77. 
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PRESS AND PRINTING. 

Part II. — Printers and Publishers. 

12. Add, Annotaiion Mentd. Dominion Press v. Customs & Excise Minister, fl928] A. 0. 340. 


Part III. — Editors, Authors, and Journalists. 


36. Add, AnnoUUion : — Refd. Tolley v. Pry J. S. 

& Sons (1029), 46 T. L. R. 108. 

40. Add, Annotation : — Refd. Messagcr v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 261. 


42. Add. Aniioiation Mentd. Mcssager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 

44. Add. Annotation : — Refd. Mossager r. British 
Broadcasting Co., [1927] 2 K. B. 643. 


Part IV. — Newspapers. 


83. Add. AnnoUUion : — Refd. Cope v. Evans 
(1876), 30 L. T. 292. 

90. Add. Annotation: — Refd. Sinanide v. I^a 
Maison Eosmco (1028), 139 L. T. 866. 

102a. Plumber & Decorator, Gas & Sanitary 
Engineering Journal—'Plumblng & Decorating, 


Sanitary, Water, A Gas Engineering Chronicle.] 

— Ueld : there was no such close resemblance 
of title between these titles as would justify 
the ct. in granting an injunction restraining 
the publication of the latter journal. — 
Dale, Rkynoi.dh & Co. v. (Iknciial News- 
paper Co. (1884), 1 T. E. B. 177, 1). C. 


Part V. Publications Other than Newspapers. 


116a. Title of publication -Infringement of right 
of property — What amounts to. j - This action 
was brought to restrain (lefts., Sir Isaac 
IMtman & Sons, litd., from selling or offering 
for sale two books w’hich they had rect*ntly 
put on tlie market entitled : “ How to 

appeal against your rates within the Metro- 
polis ” & “ ITow to ajjpeal against your rates 
without the Metroiiolis ” as being books 
offered for sale under titles likely to be con- 
fused with tw'o books published by pitf. 
entitled : “ How to apjieal against your 

rates in the Metropolis,” A ” H(>w to appeal 
against your rates outside the Metropolis.” 
Pltf.'s books were first published in the 
year 1887 A went through several editions. 
The books had been extensively advertised 


A the last (‘ditions of the books weie pub- 
lished in Nov. 1929. DcTts.’ iKioks wen* 
first ])ubliHli(*d in .Ian. 1930. Not withstand - 
mg the fact that it was proved defts.’ books 
had on one oecasion been (Mirifusisl with 
pltf.’s books if was held not to b(‘ established 
ny the (‘Vidence that defts. hud been passing 
off tlieir books ns tlie books of pltf. JJvld : 
the words “ How- to Ajipeal against your 
KaH's ” which were fairly descriptive of the 
eonUmts of defts.’ book as well as of pltf.’s, 
had not accpiired a secondary or special 
meaning as meaning pltf.’s books only. Thi* 
action was dismissed with costs.- Matiiikson 
V . I^iTsiAN (Hill Isaac) A Hons, I/ru. (1930), 
17 R. P. C. 541. 


Part IX. — Stationery Office. 


140. 


After this case add : — 

“ .] — See, also, Copyright, Vol. XIII., pp. 198, 199, Nos. 333-343.” 


PART 11. SECT. 1. 

M. LiabUUy — In generai.] — Bar 
SwARrp r. Muiumuad 8iaaj (1028), 
I. L. R. 50 All. 806. -IND 

PART III. SECT. 8. 
so. Duty to beo(me aoquainied with his 


duties <£r liaMlUies.} -K. K. v. Maunq 
T u Saw {10«7), I. L. K. 6 lUn. 39. 
—IND. 

PART IV. SECT. 1. 

sd. fVhat are .} — The *' Medal & In- 
dustrial Review,” a publication printed 


Ac published hy the Dept, of Labour 
apiKMurlng ouoo a nionth & contalnlnir 
eouie ItonriM of newM of u Hfiedal cha- 
ncier, but prlucipallr art idem upon 
Indiiiitrlal A cconoinlo Rubjeote ; - 
l/rld: not to tm a ncwKparier within 
Root. 7 (2) of Act 27 of im.-R. v. 
Lkwiv, 111130} App. I). .344. ~S. AP. 
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Ekoush and Eufibe Dioest Supeleuent. 


PRISONS. 

Part II. — Prison Officers. 

8a. Detention after receipt of remiialon marks.] — M obhibs v. Wihtjsb, No. 84b» potd* 


Part III. — Prisoners 


34a. Receipt of remission marks.] — Momuss v. 
WnTTBB, No. 84b, post. 


SuB-sBOT. 2 . — On Eabnino Bbmission (Vol. 

XXXVII., p. 661). 

34b. No legal right to discharge.]— M. was con- 
victed in Dec. 1925, of certain misde- 
meanours & sentenced to two yeai'S* 
imprisonment with hard labour & twelve 
months’ imnrisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonviile 
Prison. In Dec. 1927, after M. had been 
removed to Pentonviile Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agi'oe with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
viile Prison on Jifiy 21, 1928, instead of on 


July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detennon in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement : — Held : the Prison Buies did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, &; that therefore the a^ion could not 
succeed against either of the Governors ; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Poitsmouth Prison ; that deft, was 
protected by Public Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the act that 
caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage ; lastly, the 
Governor of Pentonviile Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. — Mokriss v. Winter, 
[1930J 1 K. B. 248 ; 99 L. J. K. B. 101 ; 142 
li. T. 67 ; 46 T. L. B. 648 ; 28 Cox, O. 0. 
687. 


PART III. SECT. 1, SUB-SEOT. 1. 

•ft. Irregular removal of prisoner — 
Under Police dfr Prteone lieguloixon 
Aet^Jiekaae bv habeas corpus ,] — 
Police & I’rlBOiiB Besrulatlon Act, 


K. S. B. 0. 1924, o. 01, t. 83, oaxmot 
be invoked to support the A.-Q.’s 
removal from one gaol to ano^er of 
a prlHoner who has been committed for 
an oflenoe under the Oilminal Oode. 
Where a prisoner oonviotod under the 


Oode was so removed under said section 
after serving part of his seoUmoe an 
order for his release was made under 
heOsas oarpM. — R. o. Takotck. [1028] 
8 W. W. R. 677 ; 60 Can. Orim. Cas. 
423.— CAN. 
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voL xiam-CMM i7s-iMth 


PRIZE LAW AND JURISDICTION. 

Part III. — Enemy Character. 

176. Add. Annoiaiion: — Reid. Saeaoon v. Inter* { 188. Add. Antiotation : — ^Mentd. Dobell (0* O.) ds 
naHonal Bonliiiig Corpn., [1927] A. O. 711* Co. v. Barber A Oarratt (1030), 47 T. L. 11. 


Part VII. — Contraband. 


780. Add. AnnotatUm : — Retd. Foster v. Driscoll, 
Luodsay v. Aitfield, Lindsay v. Driscoll, 
[1920] 1 K. B. 470. 


866. Add, AnnotaHofi : — Getierallyt Reid. Sassoon 
V. International Banking Oorpn., [1027] A. 0. 


Part X. — Claims. 


1177a. .] — The Anna Christiana (1778), Hay 

& Marr. 161 ; 166 B. R. 37. 


1189a. .I—The Vrouw Henrietta (1803), 6 

Oh. Bob. 76, n. ; 166 B. B. 702. 

Annoiatum :~-Apld. Tho Kol&ud (1015), 84 h. J. i*. 107. 


Part XI. — Procedure. 

1808a. Ship formerly enemy property — ! The Hooking, The Genesee (1917), 8 

Transfer of ownership.] — ^Tiie Kankakee, ' Lloyd, Pr. Oae. 74, P. C. 


PART V. SECT. 4, SUB-SECT. 8.— A. 

871 1. LiabUitv for wrongful oapturr.] 
— The Zooiaok (l818), Stewart, 333.— 
CAN. 


PART VI. SECT. 4, SUB-SECT. «. 

f. IifV9d., Stewart, 38, n. 

PART VI. SECT. 7 
o. Revod., Stewart, 88, a. 


PART Vll. SECT, a, SUB-SECT. 4. 
r. Hnml., Stewart, 182, a. 


ms 




Casw 11— 17& 


EnGUSH AMD EmHBB DIGEST SuPHiBMENT, 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part I. — Acts of State. 


11. Add, Annotation: — Consd. Musmann v. 

Engelke, [1928] 1 K. B. 90. 

14. Add. Annotaiiona : — Apld. Engelke v, Mus- 
mann, [1928] A. 0. 433. Mentd. Dickinson v. 
Del Solar (1929), 46 T. D. R. 637; North 
Charterland Exploration Co. (1910), Ltd. v. 

11. (1930), 99 L. J. Ch. 483. 

16. After the cross-reference following this case 
add Status of person claiming diplomatic 
privilege.] — See Constitutional Law, No. 
418a.” 

47. Add. Annotations : — Folld. (Jivilian War 
Claimants Assocn., litd. v, R. (1930), 47 
T. L. R. 102. Refd, Ee Mason (1928), 97 
L. J. Ch. 321. 

48a. ~ .] — A CO., whose members were Britisli 

civilians who had suffered loss or damage by 
warlike operations during the War, pre- 
sented a petition of right claiming on then- 
behalf payment of compensation out of the 
money paid or payable as repai-ations by 
Germany under the Treaty t)f Versailles. 
Suppliants contended that the Crown was 
(<he agent or trustee of the claimants : - 
Held : on demurrer, the Crown could not be 
agent or trustee for individual subjects in 
any matter connected with the (reaty-raaking 
Power, & the petition of right disclosed no 
claim m law against tlu* (k‘(»wn, & therefore 
the demurrer must be oll(»wcd. (Ivii.ian 


War Claimants Assocn., Ltd. v. R. (1930), 
47 T. L. R. 102, 0. A. 

66. To the cross-references following this case 
add ** Decrees of Russian Soviet Government 
— ^Effect of.] — See No. 13, ante ; Companies, 
Nos. 8623, 8624, 8627a; Constitutional 
Law,^No. 387a ; Insurance, 712a.” 

66a. .] — The English cts. will not inquire 

into the validity of acts done by a recognised 
foreign €k>vt. against its own subjects in 
respect of property situate in its own 
territory. 

In 1018 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her wall. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Republic, 
which was recognised in 1924 by the British 
Government as the dc jure Govt, of Russia. 
In 1928 the movables in question were sold 
in Riissia by the Soviet Republic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion : — 
Held : the action failed, as the ct. could not 
inquire into the validity of the acts of a 
foreign sovereign Power which had been 
recognised by the Govt, of this country. — 
Palby Oloa Princess v. Weisz, [1929] 1 
K. B. 718 ; 98 L. J. K. B. 466 ; 141 L. T. 
207 ; 46 T. L. R. 366 ; 73 Sol. Jo. 283, C. A. 


Part III.— Exercise of Statutory Powers, Duties, etc. 


84a. Acquiescence In wrongful exercise — What 
amounts to.]~ Pltf. does not acquiesce in the 
wrong-doing of a local authority by simply 
standing b]y & assuming that the local 
authority is acting within its statutory 
powers. — PitiGOi’T v. Middlesex County 
Council, [1909] 1 Ch. 134; 77 I.. J. Oh. 
813 ; 99 L. T. 662 ; 72 J. P. 461 ; 62 Sol, Jo. 
698 ; 6 L. G. R. 1177. 


.innovations Mentd. Wild v. Woolwloh Ooroufrli Council 
(1909), 78 L. J. Oh. 638 : JoUy t>. Brown, [1914] 2 K. B. 
109. 


90. Add, Annotation : —Consd. Dec Conservancy 
Board v. McConnell, [1028] 2 K. B. 150. 


106. Add. Annotation; — ^Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


114. Add. Annotation : — Refd. Farnworth v. Man- 
chester Corpn., [1029] 1 K. B. 633. 

127. Add. Annotation : — Consd. Manchester Corpn. 
V. Farnworth (1929), 40 T, L. R. 85, 

132. Add. Annoiaiio7t : — Refd. Manchester Corpn. 
V. Farnworth (1020), 46 T. L. R. 85. 

137. Add. Annotation : — As to (3) Consd. Man- 
chester Corpn. V. Farnworth (1929), 46 
T. L. R. 86. 

147. Add. Ajinotation ; — Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 92 J. P. 180. 

1 177. Add. Annotation : — Refd. Boumemouth- 
Swanage Motor Road dc Fen-y Co. v. Harvey 
& Sons, [1930] A. C. 649. 

178. Add. AnnoUUion : — ^Refd. Qraigola Merthyr 
Co. V. Swansea Corpn., [1928] Ch. 236. 


PART 111. SECT. 4. SUB-SECT. 1. 
M. Delete this case. 

• (p. 28) 1. .) — Apj>lt. nmnlci- 

pallty in the oxorolso of powers oon- 
forred by Mimlclpal Corpns. Act, 1900, 
s. 235, constructed certain roads, & 
there was o\ldonco that in cunsequoni-e 
thereof stonu waters which fortucrly 
soaked a>vay now flowed down on to 
the resp.’s lands, which wrere low- 
iying. to a greater extent than formerly 
Ac flooded them. It was within the 
powers of applt. municipality to oairy 
ont at oonaiaerable cost such a synstem 
of drainage as might have obviated the 


injury to resps., but it did not do so : — 
Held : resps. wore without remedy 
since applt. munlelpollty construotod 
the roads without ueKligenoe in a 
proper manner A in the Iwnd fide 
exoix'ise of lt*» statutory powers. — 
ULAKkMONT MUMOIFAUTY 1'. FRII- 
GirsON, CLAKBMONT MUMtIPAl.lTT t*. 

L. M. Fkugusun. Clakkmont Mcnfici- 
PALrrY V, A, E. N. Fkkoubox, [1928] 
\\ . A. L. R. 117.- AUS. 


PART 111. SECT. 4, SUB-SECT. 8. 
. [18231 S. C. B. 39T. 
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PART 111. SECT. 6, SUB-SECT. 1 . 
198 xiv. Rat$d„ 81 S. C. R. 61. 
sa. lAobildy of mnnietpoMy to 
counciUor — Contributory negitymce ,] — 
In an action by a munloipiu oonncillor 
against the monioipaiity for personal 
injuriee caused by conduct of the 
municipality which the Jury found to 
have been negligent : — Hela : It was 
open to the Jury to And also that the 
pltf.*i ooncutrenoe or participation In 
such conduct oonstitntki cozrtribistory 
negligence. — Sierra r. KJCLLiBnca Vil- 
LAOB (Sask.), [ 1929 ] 3 W. W. R. 635.— 
CAN. 



Vd. XXXVm.— PnUie AnOoritte. Cbssb 200 --S80. 


209. Add. Annotaiwn : — As io (6) Consd. Dee 
Conservancy Board v. McConnelL [1928] 

2 K. B. 159. 

220. Add. Annotation : — Generally^ Mentd. R. r. 
li. O. Cm Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 

244. Add. Annotation : — Generally^ Refd. Fam- 
worth V. Manchester Corpn., [1929] 1 K. B. 
633. 

256. Add. Annotation : — Consd. Manchester Corpn. 
V. Faraworih (1929), 46 T. L. R. 85. 

263a. Fumes from power station.] —Pltf., 

who was a farmer, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft, corpn. under Parliamentary 
powers, & which emitted fumes hea\'ily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pltf. In 
an action for a nuisance : — Held : the Electric 
Lighting (Clauses) Act, 1899 (c. 10), did not 
expi'essly make defts. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pltf. was entitled 
to an injunction & damages.- MaNrcimsTEit 
(’-ORPN. V. Fabnworth, [103{)| a. (\ 171 ; 00 1 
L. .1. K. B. ; 01 ,1. P. 62 ; 16 T. L. K. S.") ; * 
73 Sill. .It>. SIS ; 27 1.. (*. 11. 700 ; suh notn. 
FARNWOltTH r. Manchkster Cobpn., 112 
J.. T. 1 15, 11. L. 


268. Add. Annotation : — Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 

273. Add. Annotation : — Refd. Manchester Corpn. 
r. FamwoHh (1929), 46 T. L. R. 85. 

275. Add. Annotation : Refd. Manohester Corpn. 
r. Farnworth, {1030] A. (\ 171. 

282. Add. Annotafiotis : — As to (1) Consd. Farn- 
worth V, Manchester Corpn., [1929] 1 K. B. 
633. Refd. Manchester Oori>n. v. Farnworth 
(1929), 40 T. L. U. 85. 

288. Add, Annotation : — Apld. Farnworth v. Man- 
chester Corpn., [1920] 1 K. B. 633. 

298. Add. Annotation : - FoUd. Fisher r. Oldham 
Corpn., [1030] 2 K. B. 364. 

298a. - .] Tlie police appointed bv the watch 

committee of a borough c<n*|)n., if they arrt'st 
A detain a perstui iiiilawfufly, do not act as 
the servants or agents of tlit' c<irpn. so as to 
nnuh'r that body liabh* to an action for false 
iniprisoniiK'nt. Fikhkk r. Oi.i>ii.<M Compn.. 
119301 2 K. B. 361 ; 99 L. .1. K. B. 669 ; M3 
L. T. 281 ; 91 .1. P. 132 ; 16 L. B. 390 71 

Sol. Jti. 29l» ; 28 I., (i. B. 293. 

317. Add. Annotation : — Refd. Hcainmoll a. Burley, 
[1929] I K. B. 419. 

' 318. Add. Annotation : --Refd. (Mark v. Ifipsoin 
R. 1). C., [1929J 1 Oh. 287. 

330. Add. Annotation : -Refd. Scammcli i*. Hurley, 
[19291 1 K. B. 419. 


PART IIL SECT. 6, SUB-SECT. 1.— A. 

22S 1. Flooding.h—HKrnKTAUY , 

OK State kor India in Coi'ncii, r. 
Adladin (1928). 1. h. It. 51 All. 2»1. - 

INO. 

228 U. -.] HinioST Rt’RaL 

Mcnutkai.ity r. .stad.viok, fllOfS} 3 
D. L. It. 103,IIU281 S. C. K. 304. 

CAN. 

22S til. -- .l-Si’KWAHT r. 

8l‘RINUriKUi & TaoHE IlrUAL MUNK'I- 
PAUTrES. 1 1 0281 4 P. L. R.593 ; (1028) 

3 W. W. K. 198; 37 Maa. L. It. 453,— 

CAN. 

228 Iv. — - In handling of wheat, — 
TMircred under Wheat Harvetil Aria — 
Right of indrrrar£ of certifieoieji.] When 
an owner of wheat who ban delJyorod 
It to th« (iovt. of South AuMtralia 
iinOor Wheat Harreat Acta, 101.5-17, 
indoraes & <1(41 vere the oertlfloato for 
Mipplenientary advanccM lasued to him. 
there paaauH to the iransfen't*. not only 
the rlaht to reo«*lvo the advanovN, but 
also the rhcht of the owner to buo the 
tJovt. for daniagea for Doffligunov iu the 
oare Sc handling of tho wheat ho 
delivered for tho roar whorobv the 
amount payable under the ccrtlnoates 
1 h dlmlnJahed. — R dbinson r. State ok 
S otmi Acstraua, I *3291 a. C. 469 - 
AU6. 

PART lit. SECT. 9, SUB-SECT. 2.— B. 

288 i. General rtilr.V- Suuatue, Bara 
Bazaar Co., Ltd. v. .mitkicipal fJORPN. 
OK ItANOOON (1927), 1. L. It. 5 Itan. 
722. -WD. 

2S3 1. hremidion from Hat/Uitg - 
(Ibatruciion %n htghway.] - The lAttgla- 
lature of Ontario baa not given the 
inun)cii>alitJeH of the ITovincc authority 
to pemilt tehipbone cos. to occupy the 
iKtreetH Sc hlghwayii with their poica Sc 


wlroH for a luugor poHod. at one time, 
than five yours. An agwmeut by ii , 
inuuicipaUty to iM«rmlt, by Imivocublo , 
lieeiux', a (xilonbone e<>. to mrttpy the 
Htivota with poles Sc wiivH 1 h ultra rirra. 
(^)WAtT COHl'N. r. Temihkamino Tbi.k- 
I'lloNK Co. (Ont.) (IlUO), 59 H. C. It. 02 . 

47 1>. L, It. 301. -CAN. 

PART III. SECT. 7. 

296 xxiU. .1 McSorlky r. Hi. 
.loHV OoupN. (1882), 0 H. C. U. 531. 
CAN. 

296 xalv. - -.1 - Where a iiiuiiioi- » 
nality, iu oiMnileuce to an Art of tho , 
Lt'KiHlulure, anpuiutM an oflloer to ■ 
perform a publlo Horvlco in w’hlrb tho 
j corpn. boa no himx'IuI InUToHt, Sc from 
' wlii(4i It dorlvoM no upoelaJ laMiellt ' 
In lie oorporoto oaiiarity, aijch olllrer > 
in not tho aorvant or agorit of the inuiii- 
I cipality. Sc, tborefore, it b not llablo ‘ 

' for hlH uegligouoe In the iicrformanco 
) of lib dutloH. - Mkai> r. Mauqvjh , 
Rttraj. Municii'autv, I192H12 1). L. U. i 
524 ; [19281 1 W. W. K, 756. CAN. 

PART III. SECT. 9. SUB-SECT. 1. 

; ta. Infvnction- ('taint to take more 
land than nectaaorgA corpn. 

iaKutNl to pltf. uutlcouf lla intention Ui 
take tho whole of her land for a oortaln 
public woilc, although It adhilttod tliat 
the area was larger than that actually 
re<iuired for the contemplated work. 
It aLwj ref need pltf.'e appllcutton for a 
l>ermit to build on tho land, on tho | 
ground of ItM Intention to take name 
for the work : -'//e/d ; granting an 
ln)Tit«‘tton restraining the ooirut. from ) 
taking tho whole of the land. It had 
no power under labile Workw Act. 
1008, to take a larger area than It 
actually required for the |»ut»lk- work ; 

^ Sc farther It was uot h’ltgally j'wtIOed 


in M'fuslng the appln. for a permit to 
btiUtl on the ground of Hh Int^mtlon 
to tako the laud. Si a wilt of mtoidatnuH 
HhouM Ihhuo eompt lling It to hear /k 
dtdei'inim) lh«' appln. (jtriNi.AN r. 
Wki.linodjn (’oitc.s., IIU2U) N. Z. 
L. a. 4U1. N.Z. 

PART III. SECT. 9, SUB-SECT. 2. 

316 i. Whether general juriadicHon of 
('ourta ouatedA Deft. tMirpn. erected a 
Iiower-houiKi, Sc pltf. rlaimml dajruageA 
ugulnst the corpn. for the emiape of 
grit Htnoke from the power-lioumn 
& aakod for an IcOitnc’.tlou to r«Htraln 
the eorj-iu. from UHing the p<iWor- 
hnuHo IU* 9 w'UH being itaad ; --Held : 
pltf. muHt bo iionnuitcd, an lib only 
remedy mtiMt be determined In the 
manner provided by Ihiblic WorkH 
Act, 1908 .— O'Brien r. Wedunoton 
City fX>npN., 11928 J N. Z. I<. II. 215. 
N.Z. 

o I. .1 i'ltf., by tier Htatouieut 
of cduim, ulioged that deft, village 
corpn. In 1927 lowered the grade of 
a stn-ct In the viHage In front <»f her 
lamb, thereby cutting off her aecewH to 
her property from the Ntreot : If eld : 
there ladtig no nllegatlon In the Ntab*- 
nuipt of claim that the coridi, wa*4 
giiUt V of negligence in t he cutiHtniction 
<»f Uic work. Sc no ground alleged which 
would entitle pltf. to durnageH «t 
r*omm(»n Jaw, Sc, ho far as appeared 
from the Ktatcmcnt of (dnlm, the corpn 
having acted within lf4<i powci^ m 
oonetructirig the work, the onJt right 
of pltf. waa to claim comiwuHallon foi 
the inJurioiiH aff(>ction of h< r hiiidi-. 
under HOot. 342 of MnuUipul Act, A 
hh<' waH reatrh'tcd to that, right Sc had 
rn* right to hrlng an action. Uowfc ?. 
1*1, Dauiousik, 110291 I L». L. JI. 5k » : 
63 (>. L. n. 305. CAN. 
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Cases 349— 708. 


English and Eupibb Digest Supplement. 


Part IV. — Exemptions from Lability. 


349. Add, Annoiaiioti : - Refd. North Chai'teriand 
Exploration C\>. (1910), Ltd. v. li. (1930), 99 
T.. .1. Ch. 488. 

365, Add, Annotation: — Refd. A.-G. v. Goddard 
(1029), 98 L. J. K. B. 748. 

387. Add, Citation .*—138 L. T. 8. 

391 . Add, Annotation : — Refd. Constantinesco v, 
R. (1927), 11 Tax Oas. 730. 

401. Add. Annotation : — ^Folld. Morries v. Winter 
(1029), 46 T. L. R. 643. 

402a. Detention after receipt of remission 

marks.] — M obriss v. Winteb, No. 940a, 
pout. 

420. Add. Annotation: — Refd. Leitch (William) &. 
Co. V. lioydtm, Bari* (A. G.) &> Co. v. 
prhfKan (1930), 47 T. L. R. HI. 

4S6a. Failure to record appearance — Officer 

of oourt.1 — Finch v. Risley (1693), cited 
Poph. 26; 79E. R. 1146. 

Afmatation :~-U9ntd. Doe d. Hayne v. lledfem (ISIO). 

12 Bast, 96. 


488. Add. Annotation : — ^Refd. L. 0. O. r. Hackney 
B. C., [1928] 2 K. B. 688. 

518. Add. Annotation: — Refd. Fisher v. Oldham 
Corpn., 11930] 2 K. B. 364. 

641. Add. Annotation: — Cottsd. Dee OonserYanoy 
Board V. McConneU, [1928] 2 K. B. 159. 

655, Add. Annotation ; — ^Refd. R. v. Divme, Ex p. 

Walton, [1930] 2 K. B. 29. 

601, Add. Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 620. 

604. Add. Annotation : — Consd. More v. Weaver, 
[1928] 2 K. B. 620. 

636. In the third line of the existing paragraph 
read “ 1813 ” for “ 1913.” 

698. Add. Annotation : — Consd. Wisbech R. D. C. 

701. Add. Citations [1928] 2 K. B. 1 ; 97 L. .T. 

K. B. at p. 69 ; 138 L. T. 308 ; 26 L. G. B. 10. 
708. Add, Annotation : — As to (2) Refd. Brown v. 
Dagenham U. D. 0., [1929] 1 K. B. 737. 


PART IV. SECT. 8, SUB^SECT. 1.-<A. 


b i. Aareeme/rd mate for 

uttfriorpurpoae.]- Queensland Jnsub- 
ANCE Co., Ltd. v. Bubiaoo Munioi* 
I'ALITT (1027), 30 W. A. L. R. 32.— 
AUS. 


0 I. Secretary of State for India 

in Cfmneil.l — In order that a contract 
may be binding upon the Secretary of 
State for India in Connell, it must be 
made in strict conformity with the 
provlfldions laid down in the statutes 
governing the matter. — Kbssoram, 
roDDAR & Co. V. Secretary of State 
FOR India (1980), I. L. K. 5i Calc. 
069.— IND. 


0 ii. Minister of Agrvndlure ,] — 

On the proper construction of Dried 
Fruits Act, 1924, In acquiring under 
that Act dried fruits on Dohalr of His 
Maiesty, the Minister of Agriculture 
aots merely as the lustrumeut of the 
Crown. The obligation to pay for 
the fruits Is upon the Crown & not upon 
the Minister as such. Sc, therefore, is 
not subject to attachment by ganilshoo 
proeoedings.— Mildura Oo-operativb 
Fruit Co., Ltd. v. Notoe, Re Noyoe, 
Kx p. Minister of Aobioulture, 
(1928] V. L. R. 300 ; (1028), Argus 
L. R. 234.— AUS. 

344 1. Personal liaJbiltty—Que^lum 
of fati .] — Uooz V, Huo(»nnard (1800), 
4 Terr. L. R. 69.— OAN. 

sb. Indemnity Act, 1020 (e. 48) — 
JS!ffect o/.l— Indemnity Act, 1920, 
B. 1 (1). does not apply to actions to 
enforce the implement bv Gpyt. 
Deportments of their wartime cen* 
tracts. The saving of actions in respect 
of " rights under, or alleged breaches 
of, oontraot “ contained in sect. 1(1) (b) 
applies to oases in which rights under 
a oontraot have been interfered with, 
or a oontraot has been directly 
broached, by the exercise of some 
prerogative power.— Orbbnook Corpn. 
V. Tre ADMnuLTT, 11928] S. C. 227. — 
SOOT. 


PART IV. SECT. 8, BUB-SECT. 2. -A, 
866 U. .1 — ^A servant of the 


Crown is Uablo for his own wrongful 
acts.— Morton v. Bartlett (1874), 
16 N. B. R. (2 Pug.) 216.— OAN. 


878 xU. Trespass by vathmaster. ] 

— ^In trespass against a municipal corpn. 
for the act of their pathmaster, in 
causing statute labour to be performed 
on cerialn land of pltf., alleged by 
defts. to bo an orginal allowance for 
road, it appeared that the pathmaster 
soted under an order written by the 
clerk, by Uie direction of the oounoil 
while in session : — If eld : sufflclont to 
render the corpn. liable, & a bye-law 
was not necessary. — Neville v. Ross 
I’OWNSHIT* CoiU’N. (1872), 22 C. 1*. 
487.— OAN, 


PART IV. SECT. 8, SUB-SECT. 2.~ 
B. (a). 

878 xvW. .] -T^he Land SotUe- 

moot Board, created by Laud Bettlo- 
ment & Development Act, R. S. B. C. 
1924, 0. 128, is a department of the 
Govt., Sc, there being nothing in said 
Act or other statutes which gives It a 
right to sue or be sued, no action lies 
against It for aots done In its official 
capacity.'— Rattbndury ij. Land 
Settlement Board, (1928] 3 D. L. R. 
382 ; (1928J 2 W. W. R. 476 ; 39 B. C. R. 
623 ; affd,. (19291 l*D. L. R. 242.— 
CMi. 


PART IV. SECT. 3. SUB-SECT. 4.— 
A. (b). 

af. Commission* rs of Puldic Works,} 
—By a private Act, St. Stephen Green, 
Dublin, which iirevioiisly • had boon 
vested in leomrs. as a private square, 
was vested in the Comrs. of Publio 
Works, who wwe, by the Act, ohsjtgod 
w’ith the duty of maintaining the same, 
to be used as a publio pork, with power 
to accept private subscriptions from 
persoiui >viljlng to eontrilmto tow'ardi 
uanying into execution the purposes 
of the Act, but with no power to levy 
rates or tolls, though authorised to 
dc^tray such of the expenses incurred 
in carrying the Act into exeoution as 
could not oe defrayed out of moneys 
received by them under the Act out 


of moneys to be provided by Parlia- 
ment. Pltf. In this action sought 
damages for Injuries received by him 
while lawfully using the square, by 
coming In contact with on Iron railing, 
which the statement of claim alleged 
was erected therein by the Comrs. of 
Publio Works in a negligent Sc dan- 
gerous manner : — Held ; the Comrs. 
of Publio Works in Ireland were not, 
by virtue of the Act, constituted 
servants of the Crown. — W’^HEKLiat v. 
COMIW. OF PUHLIC’ WoUKM, (1903] 2 
I. Jl. 202.— IR. 


PART IV, SECT. 8, SUB-SECT. 4.— B. 

t. Revad., (1927] 1 D. L. R. 969; 
(1927)8. C. l\, 230. 

Jnspeefors 


ppointed 

SorifAis _ Weeds ^cf.]— Ii 


under 

, _ Inspectors 

appointed by a municipality imder 
hmzious Warns Act, 1924. c. 20, are 
not employees or agouU of the muni- 
cipality, but ore publio offloers per- 
forming publio serrioes for the benefit, 
not of the municipality in its corporate 
capacity, but of its inhabitants Sc those 
of the Province generally — Mead v. 
Marquis Rural MuNiriPAHTV, J1928] 
2 D. L. R. 534 ; (1928J 1 W. W\ R 756. 
—CAN. 

PART IV. SECT. 4, SUB-SECT. 1. 

KAS II, — .] — Re O’Connor c. 

^ TD. L. R. 881 ; 60 

—CAN. 


. (19371 3 

O. L. R. at p. 374. 


PART IV. SECT. 4, SUB-SECT. 6.— 
B. (b). 

•h. FaUvre to return coneictian — 
Form of action.]- -Dkajck r. 1 *keston 
(1878), 34 U. C. R. 257.- CAN. 

PART IV. SECT. 5, SUB-SECT. 2.— 

B. (0). 

j I, Board of PiMie VtiHiy 

Commissioners — pitMic Act. 

1923 (c. 53), 

Sc Gordon, 




1), S , 137 (2).jh-l*s teANTON 
1. (19271 I D. L. It 278; 
. W. RtSO; 82Alta.L. 
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Part V. — Interest or Bias of Judicial and Quasi-Judicial 

Bodies. 

Add. AimotaHon : — R«fd. Maolean ( Workers’ I’nion, [11)29] 1 tUi. 602; ll. v* 

V. Workers* Union, [1020] 1 Oh. 602. Uuntin;<don (’ouOrming Authority, A> /). 

A Stamford floti'ls, Ltd., 11020J 
721, Add. AnnoteUions: — Refd. Maclonn f. i 1 R. B. 608. 


Part VI.- Statutory Protection Public Authorities 

Protection Act. 


788. Add. Afinoiatiwi : — As to (1) Consd. Scamuioll 
V. Hurley, [1929] 1 K. B. 419. 

736, Add. AnnoicUion : -Refd. OraiKola Merthyr 
Oo. V. Swansea Oorpn. (1928), 128 li. T. 465. 
739a. *S. P. Moss v. Salford (’ohpn. (1908), 72 
.T. P. Jo. 841. 

766. Add. Annotation : —HM. (IraiKula Merthyr 
Go. V. Swansea Corpn., [1029] A. O. 844. 

777a. Duty to proseouie.1 -Held: the duty to 
rosecute for an offence i« not a “ public 
uty ” within Public Authorities Protection 
Act’, 1893 (c. 61), s. 1. IIARTIN r. 3 .k>ndon 
Govnty Council (1929), 141 L. T. 120 ; 93 
.r. P, 160; 45 T. L. K. 318 ; 27 L. G. H. 497. 
28 Cox, C. C. 618. 

784-. Add.Annolationa:- Refd. ScarnTiiell u. Hurley, 
[1929] 1 K. B. 419 ; Oraig(»la Mcrtliyr Co. v. 
Swansea Coi-pn., [1929] A. 0. 344. 

795. Add. AnnoUdion : —Refd. Scamuiel! r. Hurley, 
[1929] 1 K. B. 419. 

800. Add. Annotations : -Refd. Straiuinell r. Hurley, 
[1929] 1 K. B. 419. Mentd. The Harkaway, 
[1928] P. 199. 

803. Add. Annotation : Apld. Grai^^ola Meiihyr 
Co. V. Swansea Corpn., [1928] Cli. 235. 

804. SuhstUiUe ('itations. [1929] A. C. 341; 98 
Ji. J. Ch. 233 ; 140 L. T. 505 ; 93 .1. P. 121 ; 
46 T. L. It. 219 ; 73 Sol. Jo. 109 ; 27 J.. G. 11. 
243, H. L. 

808a. - -.] “If a party bona fitie. ^ rwit absurdly, 

believes that n<* Ls actitiK in pursuance of a 
statute, he is entitled to the special pro- 
tection which the legislature intcinied for 
him, although he has done an illegal a(*t. 
Spooner r. Juddow (1850), 4 Moo. Ind. App. 
353 ; 6 Mm). P. C. C\ 257 ; 18 K. li. 734, 

1*. V 

.l/inola/uinji ; — Menta. HcK-rt^ary of State In I'ouiicll of 
India r. Kamanhr^e Hoje Hahaba (18^9). 7 >luo. ln<l. App. 
476 ; Orabani r. Berry (1H65), H Mwi. P. C. C. N. H. 207 ; 
Sinclair e. BroughUm & Govenunent of India (1882), 17 
L. T. 170. 

827. Add. Annotaiion Consd. R. r. Minister <»f 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


839. Add. Annotation : Conid. Scaiiuiieli v. 
Hurley, [1929] 1 K. B. 419. 

854. Add. Annotation : An to (1) Refd. Scatniiiell 
r. Hurley, [1929] 1 K. B. 419. 

854a. -.] — Where deft, appears to be at'ting 

as a member t>f a public Irody under atiitutor,\ 
authority tt \>Iead8 the six mouths' Uuiitatiun 
imposed by Public Authorities l*rotection 
Act, 1893 (c. 61), as the period within which 
an ai'tion must Im' brougtit in resiiect of his 
acts, pltf. can defeat (hat (4aitn by proving, 
on Hutllcient uviilence. that deft, was not 
really intending to act in pursuance of his 
8tatuU>ry authority, but was iming hw pro* 
teiub^d authority from some improper motive, 
such 08 spit/O or for a ^jurposo entirely out- 
side statutory justUieation. 

Where defts. are found piir]>ortlng to 
exeeut/C a statute, the burden of proof is on 

I dtf. t-o prove the existence of such a dis- 
lonest motive A: the ahsi*nce of any honest 
desire to executi* the statute, A such exist once 
A absence should he found only on strong 
A I’ogcnt evidence. Hcammkjj.G. A Nkpiikw, 
I/Ti). r. Huhj.KY, [1929) 1 K. ,B. 419; 98 
L. ,1. K. B. 98; I It) L. T. 236 ; 93 J. P, 99 ; 
27 Jj. G. li. 53; sub jiom. Scammell (i. A 
NEpni;w, Ltd. v. A'm.KE, 45 *1'. L. Jl. 75 ; 73 
Hoi. Jo. 12, G. A. 

AnmtUHnm . Reid. i(. i. MitiNlei of tr jt. \tilT(‘t 

tl9:(0| 2 K. It. IPt. 

860. Add. Annotation : Folld. Pimeorn Guardians 
r. Wtiwall (1936), 91 J. P. .b». 205. 

860a. Recovery of loan by guardians. | 

HI’NI'OHN (irAUDIANs r. WoHRALI. (1939), 91 
J. P. Jo. 20.5, I). C. 

861. Add. Annotation : Refd. K. p. lu C. Ex p. 

Hwan A Kdgar (1027) (1929), 141 L. T. 590. 
863. Add. Annotadiun : - Apld. Graigola Merthyr 
<'o. V. Swansea ('orpn., [1929] A, i). 344. 

864, Add. Annotation Conid. Graigola Merthyr 
(Jo. V. Swansea Corpn., [1928] (li. 235. 

869. Add. Annotation : Refd, Graigola Merthyi 
(k>. V. Swansea Coii>n., [1929] A. C. 3H. 


PART VI. SECT. S. 

78# III. liarbowr tnuteea .] — 

The mere tact that bodies sooh os 
harbour trustees admlolster their 
undertaktogs under Acts of Parlls- 
ment Is not sulBcfent to entfUe them, 
ss soooessfol defenders, to expenses 
as between agent A client under IhihUc 
Anthoiittea Protection Act, 1 893 (o. 61 ). 
a. t (6). They must base their motion 
imon sooh of the enaoCments regulating 
tiMr oonsUtutlon A fonctiooa ss are 
retoTant to tbs question whether the 


action was '* tor an act done in por- 
suanoe, or exooatlon, or intended 
exeouUon of any Aot of Parliament, 
or of any public duty or authority, or 
in reapeot of any all^ved neglect rsr 
default In the exooutimi of an> such ' 
Aot, duty, or authority.” — Liviso- 
STONIA SJ3. Oo., Ltd. r. f't.YDK 
TkustKXS, {1928] 8. C. 

PART VL SECT. 8, 8UB>8£CT. 2. 

f I. Ntufiigencc — C'lmni wnttrr 
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Ffttal Anrldrntfi Ar/.J Arri.i.io-. »*. 
WKsrfJfjHX Koako or- llhAi.fii. I192!)j 
1. R. 107.- IR. 

PART VI. SECT. 5. SUB-SECT. 1. 

sm. AdmiraUv prorcedino» in 
ICxchn/uer Court of ('anada Art not 
applioabUt.} BrvsKY. Cai-k BraprON 
& Mo.vTftlCAL H.H. Co. r. MONTXXAt. 
liAnuounCoMits. < 1913 ), 16 Exch. C. B 
1; 20 D. L. It. S2S. - CAN. 



Cases 870— 1089a. English and Empibe Digest Supplement, 


870, Add. Ajinotaiion : — Consd, Graigola Merthyr 
Go. V. Swansea Corpn.* [1928] Ch. 236. 

876, A dd. Annotation t — Retd. Scammell v. Hurley, 
[1929] 1 K. B. 419. 

882a* — --.| — Certiorari is not a “proceeding” 
within Public Authorities Protection Act, 
1893 (c. 61), 8. 1. — R. V . London County 
(JooNcn,, Ex p. Swan & Edgaa (1927), Ltd. 
(1929), 141 L. T. 690 ; 46 T. L. R. 512, D. C. 
884, Add. Annotation : — Held. R. v. L. C. C., Ex p. 

Swan & Edgar (1927) (1929), 141 L. T. 690. 
886. Add. Annotation : — Refd. R. v. L. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 690. 

886. Add. Annotation -Refd. R. v. 1j. C. O., Ex p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 

887. Add, Annotation : — Refd. R. v. L. O. O., Ex p. 
Swan & Edgar (1027) (1929), 141 L. T. .690. 

888. Add. Annotations : — Refd. R. v. L. C. C., Exp. 
Swan & Edgar (1927) (1929), 141 L. T. ,690. 
Mentd. Pickford v. Quirke, Pickfonl v. I. R. 
(^omrH. (1927), 138 L. T. 600; R. »». St. 
Marylebono Income Tax Gomrs., Ex p. 
Schlesinger (1028), 13 Tax Cos. 746. 

931. Add. Annotation : — Consd. Morriss v. Winter 
(1929), 46 T. L. R. 643. 

940a. Detention after receipt of remission marks— 
Continuance by successive prison Governors.] 

— M. was convicted in Dec. 1926, of certain 
misdemeanours &; sentencjed to two years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, tlie sentences to run 
consecutively. An order was made by the 
ct. directing tiiat ho should bo detained in 
prison in conformity with the sentences 
])assed. Ho was iirst detained in Poi*ts- 
moutii Ibison & afterwards in i*ontunville 
JMson. In Dec. 1927, after M. had been 
removed to P(*ntonvilIe IMson, the Governor 
(»f I’ortsrmmth Prison indorsed on M.’s stage 
fill’d the forfeiture of live remission marks, 


to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five .marks M. 
was released by the Governor of Pentonville 
Prison on. July 21, 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement : — Held : the Prison Rules did not 
confer upon M. any legal right to an earlu*i- 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to' the findings of the jury thi* 
Jiction could not succeed against the Governor 
of Portsmouth Prison ; & that deft, was 

protected by the Public Authorities Pro- 
tection Act, 1893 (c. 61), as the action was 
not brought within six months of the act 
that caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft, 
which caused the damage, &> the Governor 
of Pentonville Prison was protected, as he 
had merely acted in pursuance of the order 
of the ct. — Mobiubb v. Winter, [1930] 1 
K. B. 243 ; 99 I.. J. K. B. 101 ; 142 L. T. 
67 ; 28 (’ox, (’. (’. 687. 

953. Add. A^inoiaiion : — Refd. Morriss v. Winter 
(1929), 46 T. L. R. 643. 

956. Add. Annotations : — Consd. Graigola Merthyr 
(’o. V. Swansea Coii>n., [1928] (^h. 23.6. Refd. 
Morriss v . Winter (1929), 45 T. Jj. R. 643. 

966. Add. Annotation .•— Consd. Graigola MertJiyj* 
Co. V. Swansea (’orpn., [1929] A. G. 344. 


Part VIII. — Tenure and Compensation for Abolition of 

Office. 


1087. Add. Aiinolalion : Apld. Stoke Newington 1039a. Children of deceased constable Constabu* 
Borough Council v. Richards (1020), 46 lary (Ireland) Act, 1922 (c. 65), sched. Part I, 

T. .L. R. 6.60. r. 4.1 K(jan r. A.-(i.. No. 1048a, post. 


PART VI. SECT. 6, SUB-SECT. 3. 

sp. Con/inuino Irrspass -Action not 
fuirred hp 'J'outnn J » corporation Art, 
ISiK'i (r. 4).) ~ AH011I11AI.D 11 . Tiutko 
C oitrN. (1900), 33 N. S. 11. 401.— CAN. 


PART VI. SECT. 6, SUB-SECT. 1. —A. 

h i. JicU'asc ot insurant coinpanu 
hy corporation from liahilityJoracciactU.] 
Oil ail apiilii. luulor 'rim Town Act, 
1997, H. (>(U1, {or loiivo to bring an action 
(igaiiiBt. H town for injurloM (>UBtniuoci, 
movo thnii throe niontliu iirovioiiHiy, 
owing to uliogod dofeellvti wiring 
heiouging to the town : Held : the 
faet that the town had relonHod an 
iiiKiiruneo co. fr<im further liability 
Avlth respect to the accident did not 
pixiJucUoe it in Nuoh a intiuin^r an to load 
the ot. to refnt .0 to exercise its tllB- 
crotlon niider said Boeflon to allow the 
aotiou to he bmiighl. lie Kuth Sc 
Khtkvan Town. I192H1 4 1>. 1j. U. .'i0S» ; 
I1928J *2 W. \V. U. m\. CAN. 

PART VI. SECT. 6, SUB-SECT. «. 
n ui. 133) i. action in 

rtfintci of {('ant of repair caused by 
J— I'RKNTK'R V. 8Atn.T STB. 
MaWIK, 11927] 4 1). ,L. II. 800 ; 81 


O. L. K. 246 : revad. 11028) 3 D. L. K. 
r.64 ; fl9281 S. C\ It. 300.— CAN. 

o(i>. 13t)i. - .1- Mi'UUKuou 

r. Il„ 11 0*29 j 1 D. L. IJ. J81.- CAN. 

o (p. 134)11. As io infuries .] — 

Mitrx r. City of Lkthbriuqb (Alta.), 
11027] 4 D. L. It. 1019; 11027] 3 

W. W. 11. 421,— CAN. 


■q. J>iHbtry insjfccior.]— lu an action 
by an Indian uvlng on an Indhui 
reKorvo agaiQHt a liBhery inwiiector Sc a 
game & liBhcry ovenw.*er in trover, to 
ri*oover the value of a aehio flahing net, 
the projHTty of pltf. seixod by^ofte. 
upon the I’OBtTvc, dofta. juaUflod under 
Dominion llshcricH Act. 1014, & ! 

Uutarlo Came & Fisheries Act, 1914. 
no license to fish having been taken out ' 
by pltf. or those who used the aeino for ' 
llslilng I/f/d ; no notioe of action i 
was uocoBBary. - Skim» r. Gadi.t (1921), 
'.*.0 O. I*, it. *27 ; «l 1). h. It. 327.- < 
CAN. j 

PART Vlll. SECT. 1. SUB-SECT. 2. i 
h i. .Votiril/ndaiidinfl Cfin- | 

tract for term ctrtain —Contrael fdtni 
rircs.\- LABnlts r. SuMMSBaiDR, IIV28J 
4 D. L. K. STT— CAN. I 
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k I. Appointment until successor 
appointed- Appointment of successor 
tiiyht to salary in lieu of notice.] — 
I11.AKKLKY r. CUARLKSWOOD llURAT. 
MiTNicirAUTV, [1928] 2 D. 1 j. It. 6.*>7 ; 
[19281 I W. W. It. 828 ; 37 Mon. L. Jl. 
331. -CAN. 

I i. — Of weights measures.] — 
Held: (1) the office of inspector was 
a freehold public office tenable during 
life or good behaviour : (2) an Inspector 
was not liable to disnilssal at the 
pleasure of the Governor in Council 
os the holder of a public office under 
the Govt., but could only bo removed 
from office by the jnsUcos in petty 
sessions for good cause, & after being 
called ui>on to show cause against his 
removal : (3) the acceptance of a 

salary did not affect the tenure of bis 
office, or render him liable to ffismlssal 
by the Oox-t. as a public servant. — 
Kx V. Ewnr (1009), 10 S. R. N. S. W. 
1 : -20 N. W. W. N. 180 ; 9 C. L. R. 
140.— AUS, 


tt. DeUyution of anthi>rity to depart- 
mental heads .] — The immlclpai council 
of Bydiiey uassod a ivsolution providiug 
that the discharge or disratmg or sus* 
lieiislon of any employee should bo left 



VoL XXXVm.~>PubUc Aathorities. Cases 1046 - 1057 . 


1046. Add, Annotation : — Consd. Stoke Newington ! 

Borough Council r. Richards (1920), 45 
T. L. R. 650. I 

1047. Add. .4fi»io/o/ion ; -Consd. Kiddie v. Port J 
of lx>ndon Authority (1029), 09 ,1. 1*. 202. 

1048a. For loss of salary— Meaning of salary— 
Constabulary (Ireland) Act, 1922 (c. 55).]— 
(1) In i^onatabulary ( Ireland ) Act, 1022 
(c, 55), by wliiob oouipeiisation on the ba^is 
of salary Ss payable to the members the 
disbanded Royal Constabulary, the word 
“ salary ” means wages or pay A does not 
include allowances, such as allowances for 
lodging, house-rent, & servant. (2) Cmlcr 
Part 1, r. 4 of the sehed. to (ht* Aet the 


ohiltlron of a constable who has received 
compensation on Ids compulsory retirement 
are not, on his death, entitled to any pension 
or gmtuity unless his death has taken place 
within 12 months from the date of his receipt 
of such compenstition, inasiuucli, iis, by 
, clause 0 of Royal Irish Constabulary Pensions 
Order, 1922, the childrt'u of a pensionetl 
constable aixi not, by the meit' fact of his 
death, eutitleil to any allowances unless he 
has ilieti within 12 months from the grant of 
his pension. ICow v. \.-(». (1920), 47 

T. L. H. 91 ; 71 .Sol. .lo. Sll», n. h. 

1057. Add. Annofation : Consd. Stoke Newingt.on 
Borough (’ouneil r. Hicliards (1929). 45 
T. L. R. 050. 


iit the butids of the heads of the resp.s*- 
ti\e depnrtinenth sulijert t4> upin-nl lo 
Ihe U)wn eleik, whose dtS’lsiou was t<i 
he final. An einphoee who was sole 
seijuontlj' dlhndsKed o> n depart menial 
head hroJVKht an aetam uKalnst the 
.•oxineil foi wrontcfiil itiHmissal 
J/^ld : llu‘ eouradl had power to 
deletrale if-, authoritv l.i dlsehoture 
enndojee. i. .smjvky Ml Vl- 


t ir\i. (’•orxrii ai>27). 2S S. i: X. s. \y. 
14!> : N. S. W. \V. fO. -AUS. 

PART VIII. SECT. 2, SUB-SECT. 2. 

n. For “ WiuiJ r. ('.aniUASK r. 

(iy271 I. It. 2Hr, •' road *• \\ ua» a. 
A.-H. <n. luisii Frck (1 1127 ) 

A. C. 071; \Hl L. .1. 1» MH : J:i7 
L. T. 4«m ; T. I.. It. ri7." 


I Srr. turtlkrr, DicrKMinNeiiw. Nos. 
I 714h. 71 le. 

' PART VIII. SECT. 2. SUB-SECT. 3. 

I RW. iUtli'itUttfil on jAors* of urfinif 
, s< me. Jdthfiou of j/eor*. >tmhr I'onntjt 
0‘M I.I.IV IN r. hiMlKii’K 
r.. N VI on ION r. I.iMiiOi K , 

' I I'llfHI I. It. 111*5. in. 
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Cases 9—70. 


Enoush and Eufirs! Dioest Supplement. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 
Part III. — Control by Ministry of Health. 


9, Add, Annotation : — RM, A.-G. v. Sunderland 
Corpn. (1920), 40 T. L. R. 10. 

10a. - Conflrmation of unauthorised improve- 
ment scheme - Effect of Housing Act, 1025 
(c. 14), s. 40 (5).l — R. V. Minister of Health, 
AV p. Yaffe, No. 600r, pout. 

14. Add. Annotation:- — Dbtd. R. v. Minister of 
Health, Ex p. Yaffe, IIOHO] 2 K. B. 98. 

20. Add, Annotation : — Aa to (1) Consd. Crediton 
Gas Co. V. Crediton V, C., [1928] Oh. 447. 

23. Add, Annotation : — ^Refd. Clark v, Epsom 
B. D. 0., [1929] 1 Ch. 287. 

29a. .] — The duty of a local 


authority under 1876 Act, s. 15, to keep 
sewers in repair cannot be enforced by an 
action by a ^vate person for a mandatory 
injunction. The proper remedy is a com- 
plaint to the Minister of Health under sect. 
299 of the Act. — Clare v, Epsqu Rural 
District Council, [1929] 1 Ch. 287 ; 98 
L. J. Oh. 88 ; 140 L. T. 246 ; 98 J. P. 67 ; 
46 T. L. R. 106 ; 27 L. G. R. 328. 

38. Add, Annoiaiiona Apld. Clark v, Epsom 
R. D. 0., [1929] 1 Oh. 287. Refd. Musical 
l^eiformers’ Protection Assocn., Lt4. v. British 
International Pictures, ILtd. (1930), 46 T. L. R. 
486. 


Part V. — Bye-Laws. 

49. Add. Annotation : Refd. R. n. Minister of 70. Add. Annotation: — Refd. R. v. Minister of 
Health, Ex p. Yaffe, f 19301 2 K. H. 98. Health, Ex p. Yatte, [1930] 2 K. B. 98. 


PART I. 

•a. Power to aoguire land — For 
oiHreAi.] — Mayvilijs Local Adminis- 
tration & Heai.i'II Board v. Oiklink 
(1928), 49 N. L. li. 148.-^S. AF. 

PART 11. SECT. 3. 

0 i. (Prder for abatement of 

nu usance made on rejtorf of-~fJJTe(t 
of report of Department of Ilealih .] — 
Leather v. Doolittle Co., T/ro., 
119281 2 D. L. li. 8<)r. ; 62 O. L. K. 
162. -CAN. 

PART V. SECT. 1. 

a (p. 166) 1. liy JUiilway 

Municipal Board — Does not validate 
invalid bye -law.] -—Be Casa Loma. 
11927] 4 D. L. J{. 615; 61 O. J.. 11. 
187.— CAN. 

a (p. 1 60) il. Leave to appeal 

from Hoard— Grounds Jor granting .] — 
Be Casa Loma, 119271 4 D. L. U, 646 ; 
61 O. L. H. 187.— CAN. 

•• (p. 166) i. 2iJ(' 

MoCrTOHEON & Toronto Corpn. 
(1803). 22 U. O. R. 013.— CAN. 

jj (J». I'iO) 1. — .\on-eoin- 

nliancr with nmdiiwn pncidivt.] 
Wlum iu R bye-law a iiiunioipal 

eeuiicll oxeo<‘<lH Us IJmUoU jRrisdU'tfon 
or Ignoros a eoRilitiou prcoodeiU to tbo 
oxoredse ot tho pouors eoixfori’od on it 
by the duty of the ct. is to 

a nash the bye-law for lUeFality or, in 
tte case of a }>rosccution under it, to 
dlsinlHH the eharifi' ; Sc, therefore, 
evidence is adinlsHible to show that the 
condition nreo(*dent had not boon 
complied with.— it. ej ret. Donald r. 
Thompbun (No. 1) (Saak.), [1929] 4 
l>. li. It. 9.6S; 2 W. \V. It. 663; 62 
Can. Ciiin. CaB. 4 7 CAN. 

PART V. SECT. 2. SUB-SECT. 1. 

ooo (p. 167) i. Bye'law pro- 

hilnting keeping of animals — Except 
with consent of council — Conditions 
under which consent given not set ou/.l — 
Miller r. Bkiohton City. 11028] 
V. L. li. 376 ; 11028] ArgviA L. H. 200. 
AUB. 

dddd (p. 157) 1. .h-Rc Fox- 

CBOPT London, ri027] 4 D. L. R. 
084 ; 61 O. L. R. 200 : (10281 1 

D. L. It 840 : 61 O. L. K. 653.— CAN. 


r (p. 168) I. Srruliny 

Powers of eomUy court Judge.] - A 
comity ft. Judde holding a wniriny of 
the ballot pai»cr« depoaited iu a vote 
on a municipal bye-law may go behind 
the votcra’ lint Sc inqulw' if a tenant 
whOHe name la placed thereon hau the 
roHldontlal uualillcatlon outltUng him 
to vote. The judoro has no iiower to 
Inquire whether rejected baliots wore 
caat for or againat the hye-law. 
liallotH rejoeled on a Hcnitlny must bo 
iloductod from the total number of 
vofen coHt in favour of the bre-law.- 
MoPHEltSOV V. Mrhkinu, 11913) 47 
H. ('. II. 151.- CAN. 

as (p. 158) i. - - .]~Be 

Howard & Toronto Oorpn., Re 
Sweet & Toronto Corpn., [1928] 
1 D. L. R. 952 ; 61 O. L. U. 663.— CAN. 

sb. Bight to question validity — Jn 
summary proceedings. p Held: it is 
eomuetcmt in a summary proceeding 
to cnallenge the validity of a bre-law 
made by a local antborlty, even though 
It has obtained the approval of the 
.sheriff & of tlie Heeretair of State. — 
David Law’hon, Lid. c. Torrance, 
11929] S. C, 119 (J.).-SCOT. 

PART V. SECT. 2. SUB-SECT. 2. 

54 Hi. .) — Re DUNLOP Sc Town- 
ship OF Dooiio (1859), 18 U. 0. li. 
227.— CAN. 

M (p. 160) i. Bye-law creating 

lien — For unpaid umter rates — Ultra 
idres.] — B urchell v, Sydney Corpn., 
U927J 1 D. L. It. 486 ; 69 N. S. R. 
04.-^AN. 

h (p. 161) I. .h-Be 

llovLAN tk Toronto Oorpn. (1887), 
16 a. K. 13.— CAN. 

m (p, 101) 1. - — New 

Fear's Day.] — A county licensing ot. 
Issued a oye-law that all licensed 

f xromlses within the dlstxiot including 
imi> <6 nuieiH, exwpt as regarded 
travellenf 3r lodgers thoroiu, should be 
closed wholly on New Year’s Day, 
&, when New Year’s Day fell on a 
(Sunday, then on Monday. Jan. 2 ; — 
Held: under this bye-law a Monday 
falling on Jan. 2 must be treated as 
a Rnuday. &. accordingly, that an 
hotel-keeper who had supplied a ons- 
toiner on such a Monday outwlth the 
peraiitted week-day hours had not 
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Infringed his cortlfloate where the 
customer was a bond ftde traveller, who 
could lawfully have been supplied on 
Sunday.^ — H enderson v. Robs, (1928) 
S. C. (J.) 74.- SCOT. 

t (p. 161) 1. BaU likely to 

produce lees money than required.]— 
Held: the ct. would not Interfere. — 
Be Qilohrist Sc Sullivan CX>rpn. 
(1879), 44 U. O. R. 688,— UAN. 

e (p. 161) i, Street 

not yet opened.] — A bye-law provided 
for the construction of side walks on a 
street to be opened : — Held : as the 
street shovm on the plan was not yet 
& might never be a public street, the 
council exceeded its authority in 
passing the bye-law, which should 
therefore be quashed ; the discretion 
of il)o ot. should not be exercised in 
favour of the bye-law. — Re Chappus 
Sc La Salle Town, [1928] 2 D. L. R. 
950; 62 O. L. R. 140.— CAN. 

e (p. 161) li. Bye-law 

authorising improvement of street — 
Passed before land aeguired.] —Re 
Chappus Sc La. Salle Town, [1928] 
2 D. L. R. 960 ; 62 O. L. R. 140.- ~ 
CAN. 

161) ill. Bye-law 

width of streets on lamno’ 

out building sites — Whether applicable 
to roads gtmng access to building estate,] 
— Rose v, Sydenham Local Adminib* 
TRATioN Sc Health Board (1928). 49 
N. L. R. 203.— S. AF. 
dd (p. 161) i. — — . Fee imposed 


clpal Act, R. S. B. C. 1924, o. 179, 
8. 290 (34), as enacted by 1926, c. 36, 
s. 28, which empowers a municlpaUty 
to Impose a licence fee on ** the owner 
or driver of every truck plying for hire 
or used tor the delivery of wood, ooal, 
mervhandlse or other oonunodlty,'* 
authorises It to demand the lee tioxn 
every owner of a truck used for the 
deUvuT of merchandise within the 
muniolpallty, even though the owner 
is an outiader.— Nora Vanoouto 
e. F. R. STEWAitr *Oo., (192^1 
W. W. R. 686 : 49 Can. Oaa. 

216 ; 39 B. O. R. 401.— CAM. 
dd (p. 161) II. Bye4aw 



VoL XZZVin.~-Fal»&> BMOk. Cases lM-8Qa 


120, AdA, AtmoUtiion: — ^RalS. Bean v. Flaxton 
R. D. 0. (1028), 180 L. T. 820. 

121a. Plila., a flnn of builders who 

had, as a private enterprise of their own, 
built a number of houses upon land situate I 
within the jurisdict4on of defts., had not | 
complied with defts.' bye-laws as to the < 
drainage, with the result that differences { 
arose between the parties. Subsequently, 
by a^irreement. defts. appointed a sub- ’ 
committee to settle all ouu^ndtng matters, 
^ an agreement was arrived at between pltfs. | 
the sub-committee. One of the terms of , 
tliat agreement was that pltfs.* drainage 
scheme should remain, although it was con- > 
trary to defts.* bye-laws. Defts. having I 
repudiated the agreement to which their > 


sub-oommittee was a party, pltfs, brought an 
action claiming specifio performance Held ; 
as it had not bean established that the build* 
ing of the houses by pltfs. was, or formed part 
of, a housing scheme to which Housing Act, 
1925 (c. 14), B. 99, applied, the verbal con- 
ti^act made by the suo-committee was not 
binding on defts., for the reason that defts. 
could not confer upon the sub-committee a 
(tower of entering into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
schenus — Wn.LiAM Bean Sc Hons, I/td. v. 
h'LAXTON Bituai, DieTRlCT OoiTKciii, [1929) 
1 K. B. 450 ; 98 D. J. K. B. 20 ; 139 L. T. 
320 ; 92 J. P. 121 ; 20 L. Cl. U. 886, O. A. 


Part VI. — Legal 

137a. Town Polios Clauses Act. 1847 

(o. 89).] — A corpn. was convicted upon an 
information preferred on behalf of a limited 
CO. under sect. 47 of above Act, by one of 
its directors, for permitting a motor omnibus 
to be used os a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act t — Held : 
that P. H. Act, 1875, s. 253, takes the place 
of Town Police Clauses Act, 1847 (c. 80), 
e. 73, which enabled “ any person ’* to 
recover penalties for offences against that 


Proceedings. 

Act, & therefore except in the case of informa- 
tion by a party aggrieved or the local 
authority for the district, the consent of the 
A.-Q. is now a condition precedent to pro- 
ceedings for the recovery of penalties under 
the Town Police Clauses Act, 1847 (c. 89). - 
Sheffield Ooupn. v. Kitson, [1920) 2 K. R. 
322 ; 08 B. J. K. B. 601 ; 1 12 B. T. 20 ; 93 
.r. P. 135 ; 45 T. B. U. 615 j 73 Hoi. Jo. 348 j 
27 L. a. R. 533 ; 28 C(*x, (L i\ 07 B I>. 0. 
Add. Annotation .'--N.F. HhcOleld Corpn. v» 
Kitson, [1929] 2 K. B. 322. 


Part VII. - Particular Previsiens. 

199. Add. Annotation : -Rsfd. Be Whitaker, Hooke { 286. Add. Annotaiion : - -An to (3) Apld* Bean u. 

V. Whitaker, [1929] 1 Ch. 602. Flaxton K. D. C. (1928), 139 L. T. 320. 

200. Add. Annotation : — ^Reld. Be Whitaker, Rooko 308. Add. AnnotalUm : Apld. Bc^on v. Flaxton 

V. Whitaker, [1929] 1 Ch. 662. ( R. I). C. (1928), 139 I.. T. 320. 


rt(iuirina rfhxclea licensed bv town 
cmtncii to obtain additional county 
licemt ] — ScoTTisn Motor Tr^iction 
Oo., Lro. r Lan^irkshirk Coi ntv 
CSOITNCIL. [ISSHt a. c. (Ct. of K«hw.) 
S09 . rer^i. 14a 1.. T 17U li. L. 

—SCOT. 

dd (p. 161) Ui. Bye-law 

prohdtilxnd um of vehicle in iUney bus 
aertnee without licence— Jitnry licenera 
no longer lamted.] — lie Skawha, (19291 
] D. L. 11. 321 ; bQ Can Ciltn. Cas. 267 ; 
63 O. L. It. 156.— CAN. 

dd (p. 1 61 ) It. Bue-iaw praarrib- 

ing parking areas foe veAtelca — fp'hether 
bye-law regulating iroMti — ihsAI to 
charge foe uae of parkina areaa .} — 
SCHILUWO V. MKLBOtTRKK OTT, (1936) 
V. L. n. 302 ; 11938) Algo* L. R. 303. 
— AUS. 

b (p. 162) I. Bye-law reatneting 

the corrytm'on of remauronia.] — He 
Bye-Law No. 304 of Mikmszkma 
T ows, Woso 8iso V. Mimskdoba, 
(1918) 3. W. W. R. 181.— CAN. 

o (p. 162) L Bower to meeep 

ekimneyaoonftnsdto chimney inspeetora,] 
— R. r. JOHSSTOS (18761, 38 XJ. C. ll. 
549.— CAN. 

BegulatUm of balamie park — 

Bye-ksw pnMbUtng meetmga urtihoui 
consent of gaantners— -Valid .) — Fox a. 
AUXmUBca, (1996) S. A. 8. R. 384 ,* 
affd., 40 C. L. & 135.— AOS. 

sf. XActnsfng taaems.\—Be 

BnoDis Sc Bowmaxfilub Oospn. 
(1376). sa U. a R. 580.— CAN. 

Bye-law tnereastng service 


t lax— Iiwcdid .) — Hari>y v, Komostos 
* CORP.V. (Alta.), J 19851 1 D. L. U. 256; 
(1924J 3 W. W. R. 930,— CAN. 

til. — Bye-law regulating the hous- 
ing of motor trucks <r apparatua used 
in truck cartage busmesa Vonatruditjn. J 
-He Htwinacii, (19281 3 D. L. H. 216 ; 
I 49 C!an. Crim. Cka. 336 ; 61 U. L. U. 

I 6.36. -CAN. 

j PART V. SECT. 4. 

1 I. AUorney-Oeneral.l—Whero 

' the law retuliing trom the oxercriw of 
I a utatutorr power to make a bye-law 

T iratee for the general adFsatage 
the public at large, none but the 
I A.'U. may sue In roepect of ite breach. 

— ^A.-G. 6c Lukubt V. T. 8, OUA 6fc So.v 
, Prr., Ltd.. (192TJ V. L. R. 22; I1927J 
I Argue L. R. 223.— AUS. 

tj. Actum to restrain enfin’rement of 
illegal fyye -law — Effect of Hural Munut- 
palvty Act, a. 335.1— Tno provbdon of 
tect. 335 of Kura] MunkipaUty Act. 
R. H. 8.. 1920 (c. 89), that no action 
can be oonunenoed In reepoct of any- 
thing done under an lUegal bye-law 
or reeolutlon until a month after tlie 
Quanhlng or roMNding of the bye-law 
or resolution sc unti] a month after 
written notice of (he hit<«ntion to bring 
the action does not apply to an action 
Ui prevent tiie municipality from 
enforcing rlghte claimed by it under an 
illegal bye-law. — VxLLRSKrvg e. Kubad 
M cstciFAt op Kja.Tisoro.v, (1989) 2 
D. L. R, 919; 1 W. W. It. 186; 23 
8. L. It. 496.-CAN. 


I PART VI. SECT. 8. 

I tk. Keeping marine store without 
Heenoe- -In ttnoae name action Uea.\ — 
Haufax City v. O’Cosnor (1882), 
15 N. 8. li. (3 R. A O.) 190.- -CAN. 

PART VI. SECT. 6, SUB-BEOT. 1. 

•1. Bowers of arbitrator — Assess- 
ment of compensatinn- Where corpora- 
lion had no pmoer to eaprot/ricUe 
ctaimanVa land.)— He Hr. Miouasl’s 
Ck>M.iBOR A Toronto CJorpn., (1928) 
aD.L.R. 710; 62 O. L. H. 410.— CAN. 

PART VII. SECT. 2. SUB-SECT. 1. 

k i. Heguiring licence — VaHd.)—- 

WROBLSWSKI V. MnLARSN (1927), 29 
W. A. L. R. 24.— AUS. 

PART VII. SECT. 8. SUB-SECT. 2.— 0, 
an. '* Addition " to tndtding- What 
amounts to — Nof new gambrel roof in 
lieu of old pitch rooAJ— D asiiy e, 
VfUJLajc or Waraw a kraus (.Hosk.), 
(1927 J 8 W. W. R. 107.— CAN. 

PART VII. SECT. 5, SUB-SECT. 4. -A. 

so What is public building — (Jhdf 
premises used for dances — JAability 
of club secretary. \ — LnrrKR v. Rtm- 
PHRilM, (19281 V. h. R. 106 ; (1928] 
Aigns L II. 27.— AUS. 

PART VII. SECT. 8. SUB-SECT. 4.— B. 

•p. Who are oumrrs — County court 
henise.}--lt. v. Tyross Oooirrr J.I., 
(19281 N. 1. 103.— IR. 



Cases S18— 606a. 


Ekgush and Empire Digest Supplement. 


313. Add. Annotation: Held. K. v. Minister of 
Health, Ex p. Yaffe, [10301 2 K. B. 98. 

333a. Relaxation of bye-law — Under Housing Act, 

1925 (c. 14), s. 99.] — William Bban & Sons, 
Ltd. V. Flaxton Rural District Council, 
No. 121a, ante. 

339. Add. Annotation : — Generally, Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1928] Ob. 
325. 

341. Add. Annotation: — ^Mentd. Graigola Merthyr 
Co. V. Swansea Corpn., [1929] A. 0. 344. 

356. Add. Annotation : — Consd. Brown v. Dagen> 
hatn U. D. 0., [1929] 1 K. B. 737. 

386. Add. Citation .-—[1928] 1 K. B. 05, D. 0. 

502a. From owner — Who is owner.] — 

A soh'., acting for the administratrix of a 
ileceased person’s estate, employed a builder 
to collect the rents of three working-class 
houses, &; to pay the proceeds over to him. 
The local authority having executed works 
under Housing, Town Planning, etc. Act, 
1919 (e. 36), 8. 38 {see, now. Housing Act, 

1926 (c. 14), 8. 3), sought to recover the 
expenses from the solr. as “ owner ” within 
sect. 38 : - Held : he was the owner, though 
he was not the person who received the rent 
directly from the tenants, as there might 
he more than one owner, & every one receiving 
the rent, as rent, in succession became the 
“ owner.” -Watts v. Bati’ERSEA Corpn., 
11929J 2 K. B. 63 ; 98 1.. J. K. B. 273 ; 140 
L. T. 691 ; 93 J. P. 187 ; 46 T. L. R. 224 ; 
73 Sol. Jo. 148 ; 27 L. G. R. 807, C. A. 

602b. Statutory charge- -Incidence of 

charge.] —The charge created by Housing 
Act, 1926 (c. 14), a. 8, is not a charge on the 


interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises. — ^Paddington Borough 
Council v. Finuoane, [1928] Ch. 667 ; 97 
L. J. Oh. 219 ; 139 L, T. 368 ; 92 J. P. 08 ; 
26 L. G. R. 283. 

Annotation Fdld. Bristol Corpn. v. Virgia, [1928] 2 K. B. 

622. 

502c. .] — The charge given 

to a local authority in respect of repairs by 
Housing Act, 1926 (c. 14), s. 3, is a cha^e on 
the whole of the proprietary interests in the 
premises, & ranks in priority to a fee farm 
rent already issuing out of the premises. — 
Bristol Corpn. v. Viroin, [1928] 2 K. B. 
022; 97 L. J. K. B. 522; 139 L. T. 376; 
92 J. P. 146 ; 44 T. L. R. 546 ; 26 T., G. R. 
443, D. C. 

506a. Improvement scheme — Validity — Particulars 
of proposed development must be shown.] - 

An improvement scheme purporting to be 
made under the provisions of Housing Act, 
1926 (c. 14), after providing for the acquisi- 
tion & clearing of an unhealthy area, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any purpose approved by the Minister 
of Health. The scheme fm-tlier provided that 
if the Minister so required, the local authority 
Rhould provide a number of dwellings, nof> 
exceeding 72, suitable for accommodation 
of persons of the working classcB, on a site 
edther within or without the area, according 
to a scheme to he approved by the Minister. 
The scheme had been presented to the 
Minister with a petition for its confirmation : 


PART VII. SECT. 6. SUB-SECT. 6.~ 
B. (a). 

cq. Bye-law profoiding for formation 
of residential area — Permitiiny ereotton 
of shops in specified a/rrrts. I—Bahnes 
V. OoBDRO City, 11928] V. L. U, 334 ; 
[1928] Aivus L. H. 1B7.— AUS. 

PART VII. SECT. 5, SUB-SECT. 9.— C. 

829 I. Continuing offence — Erection 
of building without apprtrval of plans — 
No notice of disapproval served by 
council.] — Held : the contraTention ot 
the bye-lawB was a oontlnuinir offence. 
— POBTSTEWART URBAN DISTRICT 
Council e. Hamill, [1927] N. I. 181.— 


PART VII. SECT. 6, SUB-SECT. 1.— B. 

362 il, Employer — E-iHdence 

of contract for medical <t surgical care 
of fmpIovr<*s.l—0uKEN Victoria 
Memorial Hospital v. Booth, Ltd., 
[19271 4 D. L. R. 1016 ; 61 O. L. R. 
293.— CAN. 

352 lU. Patlmt admUted as 

resident of city — But having legal 
wUtlement elsewhere.] — On tiio oertifloato 
of her physician that she was a resident 
of Uie City of Sydney, Q. was admittod 
to the Sydney hospital as a patient 
for treatment. It was discoTered some 
time later that G. had a logiU sottlamont 
at Glaoo Bay, Sc she was reinovod there 
& aooopted. In the meantime there 
was dne to the Sydney hospital the 
anm of 6194.5 for hospital sorvloos, 
iuoludlng dmipt 6c modlolnos. The 
amount due was admitted ; — Held : 
the City ot Sydney, paying the claim 
of the hospital, wcm entitled to 
Indemnity against deft., 6c Judgment 
should be entered in favour of pltf. 
for the amount claimed with costs. — 
Sybnrv City v. Glace Bay Town, 
1 D. L. R. 729 ; 50 N. 8. R. 
CAM. 


352 Iv. Charge on patient's land 

— Gives no charge on land of hur^and 
for treatment of wife.] — lie Land 
Titles Act, lie McOraney Kttral 
Municipality Caveat, [1922] 2 

W. W. R. 898 ; 66 D. L. R. 819.— CAN. 


352 V. No precedence over 

{ irior mortgage.] — Manufacturers 
iiFE Insurance Co. v. Flowery 
Plains (No. 33), [1924] 1 D. L. R. 66 ; 


20 Alta. L. R. 100 ; [1923] 3 W. W. R. 
1301.— CAN, 


352 vl. Action to rrcorer— Con- 

ditioii precedent.] — ^Proof of the writt-en 
order riHinlred by Town Act, 1927, 
s. 153 (4), is etMontial to the muiu- 
tenanco of an action under s. 153 (9) 
tor th«5 recovery by a inuuioipallty oi 
tlio value of the treatment 8c care 
furnished in a* municipal hospital to an 
iudlgeut sick person. — SwTiiRH of 
(’harity op the Providence Gbveraj. 
ilOSPITAl. OF DaYHLAND V. MARTY, 
Kdmonton City v. Marty (Alta.), 
11929] 4 I>. L. 11. 797 ; 3 W. W. Jt. 
265. -CAN. , 


k I. To pay doctor — Called in 

by matron to treat emergency rose.] — 
Where an Indigent resldeut of a rural 
municipality was admitted to a 
hOHpltal. as an emergency ease. 8c the 
matron of the hospital oalled in a doctor 
on the rota to treat the case, bold that, 
under Rural Municipality Act, R. S. S. 
1930, c. 89. he was entJtJod to reoovor 
f 1 om the rural munioipaUty bis reason* 
able charges for necessary services 
rendered the patlout.— Coles v. Waw- 
KEN Ritral Municipality, [1928] 3 
W. W. R. 6.H8 ; affd.. [1929] 4 I). L. R. 
1071 ; 1 W. W. R. 663.— CAN. 


k U. For treatment of indigents.] 

—Where a city owns a hospital 8c the 
hospital board is not a body corporate, 
hut merely a managing body which 
the city may appoint to conduoi the 
hospital, the rlgut of action to recover 
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for the treatment of indi^nts which 
arises under Rural Munldpality Act, 
HH. 198, 199, is vested in the city, not 
in the hospital hoard. In such an 
action the fut't that deft, municipality 
did not answer the notice which the 
hospital hoard, as required hy sect. 
199 (1) (a), sent to it, docs not preclude 
It from disputing the alleged residence 
tc indigence of the patients in question. 
— Moose Jaw, City of v. Ritbal 
Municipality of Terrell (Sask.), 
11929] 3 W. W. R. 673.- CAN. 

PART VII. SECT. 6. SUB-SECT. 2.— C. 

■r. Liability of municipality to pay 
nurses— d: those Jumialung nrc*ssUies 
at request of health offierr.] Camerox 
V. Dauphin (1904), 14 Man. L. H. 573 ; 
24 C. L. T. 99. -CAN. 

PART VII. SECT. 10. 

st. Uangerous shtpe adjoining street 
Liability of oumrr to joay cost of fencing 
Erected hy local aiUhonty.] -Bi^ckik 
MAQISTRA llCa Seafield’s Dowager 
Countess Trustees, [1928] S. C. 
(Ct. of Boss.) 525.— SCOT. 

PART VII. SECT. 11, SUB-SECT. 4.— C. 

sw. Town Planning dr Development 
Act, 1626— Whether applicable to sub-, 
division into farming areas— Private 
roads marked on plan.]— -A pUwe of land, 
comprising about 14,000 acres, situated 
in a farming district, 8c within the 
botuidaries of a district council area, 
was subdivided by the owner into 
twelve lota. A plan was deposited 
in the Lands Titles Registration Offloe, 
6c showed certain private roads which 
were marked *' private roads to be 
vested in ** the owner : — Hew .* the 
fee*simple of these roads did not vest, 
by virtue of Town Planning 8c Develop- 
ment Act, 1920, in the district council. 
— Loxton District Council ». Rbuck, 
[19271 .8. A. S. R. 463.— AUS. 
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— Held : in order to be a valid improvement 
scheme within Part II. of tlie Act, a sche 
must, bemdcss providing for the acquisit 
& clearance of an area, contain particulars 
the proposed development of the area, & i 
confer on the local authority an unreetrict 
power to sell or lease the cleared area 

R. r. Minister op Health, Ex p. Dan 
[1929] 1 K. B. 019 ; 98 L. .T. K. B. 630 ; 141 
Ji. T. 0; 93 J. P. 49; 45 T. D. K. 345; 27 
J.. a. R. 677, O. A, 

lnn4ftuiion .'--AjMd* »*. MliU‘«lor tif lIcHlth, jt. Yttfft*. 

(IS.'JUi 2 K. H. y*t. 

506b. Power of local authority to sell 

or lease cleared area.]— K. v. Minister of 
Health, Ex p. Davis, No. 506a, ante, 

506c. - - - Confirmation of unauthorised 

scheme- Effect of Housing Act, 1925 (c. 14), 

S, 40 (5).] -By Housing Act, 1925 (c. I 

8. 10 (5). “ the order of the Minister " ci,.. 

lirniing an impi-ovement or rcconstniction 
scheme — “ when made shall liavc <*fTt‘ct as if 
enacted in this Act.” An iiiiprovcnicnt 
sclicine, as presented to the Minister for 
confirmation by a local authority, was not 
in accordance with Housing Act, 1925 (c. 14 ), 
Part 11., as it contained a clause gniiig the 
local authority power to use or clispom* of 
any land compulsorily acquired under the 
scheme in not useii for t he erection of working- 
class dw’ellings, in any w'ay that tlie hwal 
authority might tliiiik tit. Tht‘ Minister 
<'oniirmed the scheme with modifications of 
such a nature as to make it in effect a new 
seheme : Held: (lie sclu'ine being ad- 
mittedly iiiiauthorise<l hy the proxisioiis of 
the Housing Act, 1925 (c. II), could not h«* 
made law by the Minister by an order maih* 
umler sect. 10 (5). H. v. Minister of 
Health, Ex p. Yaffk, |l930j 2 K. H. 9H ; 
99 L. .f. K, H. 157 ; 1 13 L. T. 122; 91 J. P. 
98 ; 10 T. J.. H. 373 ; 71 Sol. Jo. 297 ; 28 
L. <». R. 249, C. A. 

509a. Subsidy - -Amount- -Houses completed after 
passing of Housing Financial Provisions Act, 
1924 (c. 35). J -Sti*:in (.Iohn (J.) A Co., Ltd. 


I Stiruno County OouNcn. Eastern 

District Commlitee (1927), 91 J. P. 205 ; 
26 h. O. R. 51. H. L. 

S09b. - Agreement waiving compliance with 

bye-law —Whether authorised under Housing 
Act, 1925 (c. 14), s. 99,] -William Bean A: 
Sons, Hto. r. Flanton Ri'Ral District 
, (\>UN<TL, No. 121a, an/e. 

I 518. Add. Annolalion : As to (2) Refd. Brown e, 
J Dagenliam 1>. (’., 11929) 1 K. B. 737. 

' 533. Add. ('i/ation.s : sa5 mim. K. e. Wakh- 
I LiNOTON Overseers, 22 L. T. O. S. 304 • 
j 18 .1. P. 617 ; sub nont. Ex WNUlUJNim>N 

I OVKUSEKRS, 18 Jur. 191. 

' 534. Add. (''iia/ion : ^nb nom. 11. r. Drverkli., 

I 23L..1.M. C. 121. 

idd. Annotation.H : Refd. H. r. Kingswduford 
Over«*ei*s (1854), 2 E. A' H. 688 ; Bai’khouse 
c. Bishopweatwinut h (1861), 7 .lur. N. S. 338. 
i 549. Add. Annotation : Consd. WiMilliscrofl' v. 
Stoke-on-Trent Corpn. (1928), 92 .1. V. 150. 

556a. Registration -Removal from register - 
I Grounds for.) Pltfs. wore the owners of 
premises wliich hud been iiKed for a long 
period prior to Mar. 1924, aa a slaughter- 
I house in connection w’ith their buHino88 as 

meat Ha-lesimm, iV were a regi8t4m>d slaught.er- 
house within Towns Impmvement Clauses 
Act, 1847 (c. 34), s. 126. Hy a resolution 
parsed by the City (^)iincil on July 22. 1926, 

' pltfs.' slaughUT-house was riunoved from the 

) registiT upon t he ground that no slaught^irinK 

{ had been done on the premises between 

I Mar. 1924. it July, 1926; Held: upon the 

I evidence, these premises ha<l throughout the 

period in question boon coritiniiously occupied 
iiy pitfs. as a slaughiiT-house &> used as such. 
I The local authority wt‘re therefore not ont itled 
under sect. 126 to remove the name from the 
’ register, even although there had been a 

I breach of the regulations on the part of pitfs. 

- -WooLUH(niOi''T V . , Stoke-on-Trent (5oai*N. 
. (1928), 92 J. P. 156 ; 26 L. O. U. 522, V. A. 

' 607. .idd. Annotaiion c—Retd. (irant v. Derwent, 
I (19291 I Ch. 390. 


PART VII. SECT. 12, SUB-SECT. 1. 

I i. J njnrv to employee IVhrther 
ntyliffenee must be provexi 1 Tltf. whlJu 
workiug for deft, ia cl<‘arii]g brunh 
frt>m tilt* lattcr'H farm wan iiiJunMl l»y 
an pirploHive which deft, had hmught 
on to the land for uhc In the cicariug' 
of it, tic whJi’b pltf. by pun* chance 
atniok with an axe * Held : pitf. 
nuHt prove negligence. -I^ietiuak r 
li(>cflKi.f:ir,(l(l28J3I).L.i{. Hi, 111128) 
I VV. \V. 11. 428 ; 23 AlU. L, U, 3.17. 
CAN. 

PART VII. SECT. 12. SUB-SECT. 2. - B. 

62S L Petrolrum for lipht reJiirUis-^ 
LuronutUees on Hiyhwaifs Aclt 18U0, 
c. 36, s. 5 -Aifpliadum to Scotland of 
reuultUions made tm Home Seertiary.]-^ 
(iiLLOWAY r. Amikrhon. fHl28J k C. 
(J.) 70.- BOOT. 

PART VII. SECT. 14, SUB-SECT. 4. 

hi.* - .\egliaence.\ - 


) F«»kri‘.st r. MRTitocon’i AN Mkai , 
I I vm siuY Hi». (iy2«>, 2H H. II. N. S. W. , 
; 621 . 4.^. X. S. W. W. .V. iH3. AU8. I 

j h U. — — - It ye dim iteifrinny 
' inriurn of itni mills stituyhtt red of portion 
of offal H’hethrr mutoniihli .] A bve- 
I luu, ma<lc by a controlHtig uultKMltv 
' of an abbatoir. lu purMUuiiuo of | 
I Hlaiiglitorliur tic Inapeetion Aet. 

s. 18, 8c H4)Gt. 3 of the Ameudinont Aet, 
j lino, U imra vires 6c roaHouablo not- 
witiiMtauding that Hm opoiatloii <lepti vew 
the owaors of nDlmala Hiaugfitered f>f 
a pmportlon of the offal & elf win a , 
j eonflHeatlon of aaiiie. HuiTti v. Hli-.n- ' 
, HKIM IloliOUOH CorsciL, {19281 N. Z 
L. R. .'i36.-N.Z. I 

PART VII. SECT. 20, SUB-SECT. 1 . A. I 

•X. JiepmnJina refuse so as to he 
nuiiaruy.)- Health Act. 1919. m. 32 (2). I 
makOH it unlawful for a private eitlxen. 
a« woU aa for a nmulcipal eotinefl, to j 


depoHlt refuMe or rubhlrth In niiv pla<<' 
whom it mav be a iiulHance. A dep<wlf 
oottiribnllng to a oontiniilng uuiHunee 
hold aufllcletit Ui Hupport a ooiivletioii 
under the Miadton. Paintrh v. O'CJon- 
NKIX. (1928) V. f,. U. 2.V,f. II924I 
ArgUM R. l.'>9. AUS. 


PART VII. SECT. 20, SUB-SECT. t. B. 

By. HigM of disjioml of umiee of 
garhiige.\ -A Ntiituto giving a iiiiiniel- 
pallty power to “ oatabllHh, maintain, 
equip, own, 8c opi'imto garbages collee 
tioii tt garbfjqfo dlHpoMai He rudiietlon 
works " does not atipport a byo Ian 
whleh pni 7 >ortM to take away from an 
owner of garbogo bla right to dinpOho 
of it ti» whomaoovor bo pleatwm pro- 
vlilwi ho dfK*« not thon^by meuto a 
nulMineo or vlolatt' mnuo valid health or 
other regulation.- It. r. ilKUL ( \lta.), 
11929) 2 W. NV. Jt. 337 , ht Can. <‘i(iii. 
Las. 4M. -CAN. 
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RAILWAYS AND CANALS. 


Part I. — Railway Companies Generaiiy. 

5a. Purchase of Indian railway — Deductions for half-yearly payment of Class B annuities 

sinking fund — Construction of Act.J—HeW ; was 6s. Sd. in the pound, being the amount 

a summons taken out by the annuity fixed by resolution in Dec. 1900 ; & the 

trustees under the Great Indian Peninsular trustees bad no power to vary the rate of 

Kailway Purchase Act, 1900 (63 & 6i Viet. deduction. — ^Armstrong v. Mead (1930), 4() 

c. cxxxviii), that, for the purpose of pro- T. Ti. B. 216. 

viding the sinking fund to replace capital at 

the end of a fixed period, the sum to be 31a. .T—^dinburgh, Perth & Dundee 

deducted under sect, 21 of the Act from each Ry. Co. v. PHUiiP, No. 866, post. 


Part II.— Construction and Repair of Railways. 


118. Add, Annotation : — Refd. Pamworth v, Man- 
chester Oorpn. (1020), 08 L. J. K. B. 224. 

136. Add. Annotation : — Gonsd. Manchester Oorpn. 
V. Audenshaw U. C. & Denton U. 0., [1928] 
Ch. 763. 

160. Add, Annotation : -Mentd. A.-G. v. Hharp 
(1930), 09 Ta J. Ch. 441. 

171. Add. Annotation Vandorpont v. 

Mayfair Hotel Co., [1930J 1 (^h. 138. 

107a. .1 — A railway co. agreed with a 

landowner, through whose estate the railway 
would pass, to construct & maintain a siding 
(5onnecte<l with their railway at B,, together 
with all necessary approaches thereto for 
public use, & for the reception & delivery 
of goods i/eZd ; (1) specific performance 
could be decreed of the agreement to con- 
struct the siding & approaches, without 


decreeing the co. to maintain them when 
made ; (2) the agreement did not bind the 
co. to erect sheds, or to keep one of theh 
servants in attendance at the siding, but it 
obliged them to construct a proper siding, 
with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 
(3) “ necessary approaches ” meant “ proper 
approaches.” — Lytton v. Great Northern 
Ry. Co. (1866), 2 K. & J. 394 ; 27 L. T. O. H. 
42 ; 2 Jur. N. 8. 436 ; 4 W. R. 441 ; 60 E. R. 
836. 

263. Add. Aymoiation : —HM, Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Hons, (1930] A. C. 649. 

265. Add. Annotation : — Refd. Manchester Oorpn. 
V, Audenshaw U. 0. & Denton U. 0., [1028] 
Ch. 763. 


PART I. SECT. 4, SUB-SECT. 1. 


•a. Power of federal railway to tell 
U» assets — Necessity for sanction of 
ffovemor-Oeneral in Council.] — Ottawa 
Vallky XtY. C5o. V. Obntkal Ry. Co., 
Ltd. (1 920), Q. R. 42 K. B. 284.— CAN. 


«b. l^ower to carry on business 
reasonaldy incidental to opercUion of 
raihvay—Sfflr of souvenirs, photo- 
graphs refreshnuiUs.] — Quebn Vio- 
TOBiA Niauaua Fat.ls Pabk Comics. 
V. INTRHNATIONAL RT. Oo., [19281 4 
]). L. R. 766 ; 63 O. L. R. 49.— CAN. 


PART I. SECT. 4, SUB-SECT. 8. 

Q (p. 253) 1. None 

to Supreme Court of Conada.] — Obdau 
Rapids Mfq. 6c Powbr Co. v, Laoostb. 
[1987] 2 D. L. R. 83.— OAN. 

■ 0 . to alienate lands taken.]— 

Pjcatt i>. (iiiAND TitUNK llY. Oo. (1884), 
8 O. R. 499.— OAN, 

•d. AattdMlion from tenant for life .] — 
Midland Rt, op Canada v. Younq 
(1893), 22 S. C. R. 190.— CAN. 


Minwtkr of ItAmwATs A: Canals, 
119281 Ex. C. R. 223.— CAN. 

PART 1. SECT. 4. SUB-SECT. 6. 

p (p. 264) t. When demurrage 

chargeable.y—J, Brownlbb 3c Co. v. 
Canadian National Rys. (1926), 32 
Can. Ry. Ote. 291.— CAN. 

p (p. 354) II. .1— CON- 

SOLIDATBD KBNDBBXNO OO. V. CANA- 
DIAN National Rys. (1926), 32 Can. 
Ry. Oaa. 294.— CAN. 

uu i. AppUeaUon of stop-off 

charge.] — Dominion Millbas' Assocn. 
V. Canadian National 6c. Canadian 
Pacific Ry, Cos. (1925). 33 Can. Ry. 
Caa. 6.— CAN. 


uu II. Dressing in Iranait — Application 
of stop-off. ] — Nbxlson Maoann lumbbr 
do, V. Canadian Paoifio Ry. Oo. 
(1936). 32 Can. Ry. Oaa. 286.— CAN. 

00 (p. 286) I. .] — Canadian 

Lumbbrmbn's Assocn. v. Canadian 


do, V. Canadian Paoifio Ry. Oo 
(1926). 32 dan. Ry. Oaa. 286.— CAN. 


National 6c Canadian Paoifio Ry. 
Cos. (1927). 3S Can. Ry. C!aa. 1.— CAN. 


PART 1. SECT. 4. SUB-SECT. 5. PART 11. SECT. 3. SUB-SECT. 1.— C. 

ae. lAen of Government for Subsidus- - I I. .)— Windsor Corpn. t>. 

Priority of bondholders.]— UimuTKR of Canadian Paoifio Ry. Oo. (Wyan- 
Railways 8c Canals v. Hbrkford Ry. dottb Strbbt Bridob Cask) (1926). 
Oo., lie Bond & Maokinnon & 32 Can. Ry. Caa. 26. — CAN, 


fl. Liability to reconstruct private 
bridge as highway bridge.] — Leduo i>. 
Canadian Paoifio Ry. Co. (1927), 
33 Can. Ry. Caa. 24.— OAN. 

PART II. SECT. 3. SUB-SECT. 2. 

MK. Claim, for damage — Three months’ 
notice of claim.]— Re St. ANDREW’S 
CmmcH TRrsTBBB & Great Western 
RY. Oo. (1862), 12 C. P. 399.— OAN. 

PART II. SECT. 6, SUB-SECT. 4.— 

B. (b). 

aa. Revsd., 31 S. O. R. 155. 

PART II. SECT. 3, SUB-SECT. 4.— 

C. (a). 

218 *lv. .]— James v. 

Grand Trunk Ry. Oo. (1900), 3i 
O. R. 672.— CAN. 

PART 11. SECT. 8. 

p I. .1— R. V. SUITEI (1878), 43 

U. O. R. 369.— CAN. 

ah. Laying down of railway in p^Mie 
street — NetessUy for consent — Who 
proper aulAorily.!— P ort Adelaidb 
City Oorpn. v. South Austrauan 
Rys. Combs., [1927] S. A. S. R. 197. — 
AUS. 
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Part ill. — Equipment and Working of Railways. 

816. Amwlatwn : — O’eneratty^ R«fd. Boumemouth-Swanage Motor Road d; Forry Co. w. 

Harvey dt Sons, [19R0J A. 0. 519. 


Part IV. — Level Crossings. 

866. Add. Annoiations : — DIstd. Junes r. (Ireat 1 861. Add. AnnoiaiionB : — Dlstd. Compania 

Western By. Co. (1930), 47 T. L. K. 39. ' Moxioana De Petroloo “ El Agulla i?. Essex 

Consd. McGowan v. .Stf)tt (1923), 99 L. .1. i Transport A Trading Co. (1929), 141 h. T. 

K. B. 3.57, n. Refd. CoHinopohtan Shipping 106. Consd. Hargrove v. Burn (1929), 40 

Co. (Inc.) r. Hatton & Oookson, l^td, (Liver- T. L. B. 69; Service v. Sundell (1929), 99 

pool) (1929), 143 L. T. 296. L. J. K. B. 65. Refd. Service v. Sundell 

867, Add. Annotation : — Refd. .Tones r. Great (1929), 46 T. L. R. 669 ; Cooper v, Swadling 

W^estern By. Co. (1930), 47 T. L. R. 39. i (1929), 46 T. L. H. 73. 


Part V. — Arrangements between Railway Companies. 

371. Add. Annoiaiton : — As to (I ) Dlstd. Crediton I 508a. Claim for compensation ** Determination 
Gas Co. V. (.Yediton r.H. C.. [1928] Ch. 447. | by company What amounts to.l IMtfn. 
475. Add. Annotations.*— As to (1) Consd. A, -G.v. 1 ^ <****’ truinferml t«» tlu* en.’s C'inployment 

l.«eeds Corpn., [1929] 2 Oh. 291. dent rally. ulien it be< iinn‘ an ttiimlgamatfd co. under 

Mentd. Nixon 1 '. V.-G., 11930] 1 Ch. .*>66. I Railways \r<, 1921 {< . 56). In aerordanee 


PART HI. SECT. 9, 

■k. '* VchMmm travfUino on Hu 
Mttifstv'n (N’rrtce " - WheAhrr Prorinrtal 
volicfmen indudodJ — K. v. Casaoiks 
Pacific Rt. Co. it Oanaiii an National 
RY., [19281 2 D. L. R. 388 ; [1928] 
1 W. W. R. 786 ; 34 C. Ry. Caa 292 ; 
23 Alto. L. R. 401. CAN. 

PART IV. SECT. 1. 

tj. JCxtmt of dvdffi — Ktferi of Hail wap 
Act, 1919 (r. 68). 1 — Colkboitunx v. 
Habrop (Out.), [1927} 1 1). L. U. 116 ; 
32 Can. Ry. Cas. 208.— CAN. 

394 I. .) — .Scott v. WiNNirao 

Kleitrio Co.. [1927) 2 D. h. K. 686 ; 
11927} 1 W. W. It. 739 : 32 Osn. Ry. 
Cas. 307 ; 36 Man. L. lU 367 ; affd.. 
(19281 2 D. L. R. 420 ; (J928) S. C" R, 
^2 ; 34 C. Ry. Can. 200.— CAN, 

324 ii. Power to remove planke — 

From farm eroMing.] — MacDonald v. 
Casadus Pacific Rt. Co. (One.) 
(1927), S3 Can. Ry. Cas. 60.— CAN. 

324 111. .)--Althoinfh a 

road allowauoe had never been irraded. 
or had vrork done on it hy the xnnnici- 


Sc Ito intemeotton by deft, oo.'e railway 
wae held not to be a ** farm orowilnff 
within jpeneorai order 47 of Feb. 10, 
1909, ofthe Board of Railway Comre. ; 
ft therefore the co. wae held liable for 
Inloriee snstalned by pltf. owing to the 
abeenoe of planking between the rmUe, 
which projected about five incbcH 
above the level of the groand. — B rlcf. 
V. Canadian Pacific kt. Co,, [1929] 
1 D. L. R. 344 ; I W. W. R. 68 ; 36 
C. K. C. 145 ; 23 Alto, L. R. 695,— 
CAN. 

m i. Bffeel of aeeident eanaina 

death or Uiivr^Apj^ieatUm of ** stow 
ord«r.**\—Re kailway Absoon, or 
Canada ft Slow Obdb88 (1926), 32 
CsM. Ry. Com. 239.— CAM. 

m U. .}— Canadian National 

Rys. V. Btduo ELBormc Powbn Oum- 

lOSSION ft DSFAimiBNT OT HIOHWATS 

rok ONTARIO (WBrmnx Cronstno 


I CA^) (102(5), 32 (Jan. Ry. Cm. 297.— 

f (p. 309) i. — .) —Montrral 

Corpn. v. Canadian Pactfic Hy. Co. 
(UOUIN Boi/LKVARl) CROlMilNO CAHK) 
(1920), 32 (Jan. Hy. Cas. 246.- CAN. 

I 1 (p. 309) II. .)— SriUNU- 

FIELD (VlLLAOS) V. MlCiUOAN CRNTRAL 
Hy. Co. (1926), 32 Can. Hy. Cas. 264,— 
CAN. 

, I (p. 309) ill. . ) -Montreal 

I ConpN. V. Canadian National Ry«. 

I (1927), 33 Can. Hy. Cas. 29.— CAM. 

f (p. 309) iv, .) — Canaoia.n 

National Hys. v. Montrical Tium< i 
WAYH (OiTY Hr. C’ROdfiiNO Cask) (1927), 
i 33 Can. Hy, Caa. 32.— CAN. 

f (p. 309) V. .) — SliRR- 

, BROOKS OORPN. V. CANADIAN pAITnC 

Hy. Co. (1927), 33 Can. Hy. Caa. 36.— 
CAN. 

» sk. IlailuHtp Act, 1927, tut. 201, 265, 
266 — A’ot apphfublf to levrl emmnngs.] 
— OSTKANDKK V. M«*HiaAN CF.NTRAL 
, Hxumoav Co. ft Pkhr MAiiyuKrnfi 
lly. Co., 11930) 1 D. L. It. 31 ; 84 
I O. h. H. lOH. -CAN. 

I PART IV. SECT. 2, 8UB>BE0T. 1. 

sm. (Jaie left open- AAdUfOtion on 
' person erosstno track to fake reasonable 
I prreauHofui.}--Tbe fact that the gatea 
at a railway oroaaing have boon left , 
open do»a not exonaea i>oraof) approach* 
ing the track from t^ng reasonable 
I preoautlouM before crossing it in order 
} todisoover whether a train Is oomljig.-- 
i Michalinski V. Canadian PAoiFir’ i 
i Ky. Co., [1928)8 W.W.n. 238.- 4JAN. 

I PART IV. SECT. 2. 8UB-8E0T. 2. 

a (p. 311) I. Whether gate wU- 

fvUy left open — Oate wOfuUv opened tv 
stranger.) — Brown v. Grsat N ohthkrn 
1 Rt.<5o„ 11927) 2 D. L. II. 316 ; [1927} 

1 W. W. R. 6U ; 32 Can. Ry. Cas. 320 ; 

^ 38 B. C. R. 116.— €AN. 

I PART IV. fEOT. 3. 

’ as (p. 311) L .) — .‘^MABT P. 

South African Rts. ft Hardourh 
(1928), 49 N. L. R. 129.- 8. AP. 
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I aa (p. .511) 11. .i tu an action 
for datiiagCH reMiiltliig rrotti a (‘olHslon 
at all nniniardmt level orosHlng. lietwiMtu 
' n motor ft a freight train which had 
I )mh«ii Ntandtng on a Hiding . Held : 

oven if tlio eviiloiKK^ fa\uiiraoi(i to defi. 

I OH to tliu time when th(« p<*ril uroMo was 
(M>rro<d. it was iiegllgiiuco on the )>art 
; of the train crc’w not to luivn soon the 
i motor oar lit tinio to givu an otTectlvo 
I warning ixtforo Inmking ii(i the truln. 

I ft such nogllgMocw was the oattso of 
; the tux’Jdonl. Dowsicr v (’amdian 
! NA'noNAi. «>. (Allti.). I192UI 4 
i). 1,. iC. 23.3 , 2 \V. W. H. 0.5t. CAN. 

p (p. 316> Hevsd., 11927) 3 D. h. U. 
888 ; [1927] S. C. II. 606: 33 Can. 
Ry. Com. 66. 

p (p. 316) i. .) -Thxmblav 

p. Canadian Pacific Ry. Co. (1927), 
Q. U. 06 B. 0. 406.— CAN. 

r (p. 815) I, - - .1 Where the 

Railway AdnUniNtratlon has UHod a 
particular warning to announce the 
approach of a train at a love! crossing, 
ihertafter. upon an oceoKlon when 
Huch warning is not given, a oolUsioti 
occurs )>ctween au ongtno ft a vehicle 
croHslug the lino, the ct. In deciding 
whether the driver of the vehicle to<ik 
reasonable care in auprcgmhing the 
crossing wlil take Into aoeouni the 
fact that the driver may have lieon 
thrown off hls guard by the ahsonce 
of the usual fonn of wanting 
Manoho V. .South African Itrs ft 
Harbours. [1928] App. D. 89. - 8. AF. 

r il. .) Maywaud V. 

Canadian I*acifjo Itv. (AUa.), [19291 4 
ii. U n. 1064 ; 2 W’, W. It. 6(.2, ^ 
CAN. 

(p. 316). lievsd., [1943] 8. C. R. 

0 (p. 316) f. Defrciae approach to 
crossina.] Rasfhkiiry v. Canadian 
National Rt. Oo., [19281 3 i). L. Jt. 
83) . «2 U. L. R. 406. CAN. 
o (p. 317). Hevsd., 48 B. O. R. 661. 

PART V. SECT. 4, SUP-UECrr. 2. 
t. rtevsd., 1 U. L. U. 676 , 694 . 
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with fSched. 3 to that Act they put forward 
rlainiH to compensation for loss suffered by 
i-t^astjn of the amalgamation. Sched. 3, 
para. 4, provides that any question whether 
the })rovisions of para. 3, dealing with the 
transfer of existing officers or servants, has 
been complied with, should be referred to a 
Standing Arbitrator or board of arbitrators 
a})pointed by the Lord Chancellor, & para. 5 
j)rovid(\s that claims shall be determined in 
acrordanco with Jjocal Government Act, 
188H (c. 41), s. 120, with the necessary 
uiodiii cations. By sub-sect. 4 of that sect., 
the time for appeal to a Standing Arbitrator 
is fixed at three months from the date of the 
determination. The claims were discussed 
at a meeting held on Apr. 26, 1028, at the 
ro.’s registered office. L., the co.’s assistant 
genoj-al manager, concluded by asserting 
that the cases of all pltfs. were governed by 
a decision of the Standing Arbitrator refusing 
thi‘ claim of one H., but no formal lett<'r 
refusing the claims was sent to pltfs. or their 


solr. It was subsequently contended on 
behalf of the railway co. that the co. had 
given its “ determination ” of the claims, 
within Railways Act, 1921 (c. 66), at the 
meeting of Apr. 26, & that the proposed 
appeals were out of time. In an action by 
pltfs. for a declaration that their claims were 
not determined by the co. on Apr. 26, 1928, 
within Railways Act, 1921 (c. 66), Sched. 3, 
para. 5, or at all : — Held : decisions on claims 
for compensation must be formulated in a 
definite manner in the name & on behalf 
of the co. & communicated forthwith to the 
claimants ; & on the facts tliere had been no 
such determination. — Macdonald v. Grkat 
WE.STKRN Ry. (’o., 11930] 1 Ch. 304 ; 9i) 
h. J. Ch. 164 ; 142 L. T. 460 ; 28 L. G. R. 
171. 

508b. Loss of employment must be due to 
amalgamation.] Hr Dawson A: London, 
1V1jdi.ani> tV Hi (m’fsTi Ry. (1929), 73 Sol. Jo. 
748. 


Part VI. — Relations between Railway Companies and the 

Public. 


545. Add. A7»no1fdio» : Refd. Manchester ('orpn. 

r. Kaniworth, |1930] A. C. 171. 

654, Add. Annotation : — Refd. Manchester Oorpn. 

r. Fatnworth (1929), 46 T. lu R. 86. 

567. Add. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 46 T. L. R. 86. 


658. Add. Annotation : — Consd. Manchester Corpn. 
V. Farnworth (1929), 4C T. L. R. 85. 

564. Add. Annotation : — Refd. Manchester Corpn. 
V. Farnworth (1929), 40 T. L. R. 85. 


Part VII.— Railway Companies and their Servants 


568a. Injury to ganger — Duty to provide look-out 
man- Prevention of Accidents Rules, 1002, 

r, 9.J —The foreman of a gang in the employ 
of a railway co, was employed to repair some 
signalling apparatus on the pennanent way, 
cV. took with him a member of his gong to 
assist him. Wlulsti engaged in working on 
t.he down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train A: both men were killed by an 
up traiu. In on action by the wadow of the 
foivman for damages against the co. for 
breach of statutory duty, the jiidgt* directed 
the jury that a regulation of the co. under 
wliich the foreman of a gang was entrusted 
with the duty of seeing that a look-out man 
was provided whenever he or any of his 


gang wore at 'work upon the line was a com- 
pliance with r. 9. The jury found that the 
co. had not omitted to perform their statutory 
duty of providing a look-out man, & that the 
foreman’s death was causcnl by the negli- 
gence of one or the other or btjth of the men, 
k judgment was entered for the co. : — Held : 

(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 
the weight of evidence, must be refused ; 

(2) the rule does not require the look-out man 
provided U> be some one •w'ho is not a member 
of the gang itself, but is appointed 
additionally. (3) Semble ; the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man & to see that he is instructed 


PART VI. SECT. 1. 

t j, > Pnnsnigrr stnndiug on 

plalfornt of car- -Contrary to atatutory 
notice duly ported, }— Dosi® i’. Cana- 
dian Pacikr' Raii-way (H. 11U25M 

2 D. L. R. »0l ; 35 Can. Ry. Cm. 3t»2. 

- -CAN. 

PART VI. SECT. 6. SUB-SECT. 1. 

m (p. 347) i. .J — Toronto • 

Gknjcrai. Tkitpts Cokpk. C. N. H. 
(103(0. 37 O. W. N. 240 : recag., 11929) 

1 J). L. R. 000 : 3ft C. R. C. 119 ; 63 
o. L. R. 320.- CAN. 


PART VI. SECT. 6, SUB-SECT. 3.— A. 

»o. Damage to timher— Failure to 
jiatrol right of tray- Drfcrta in locmno- 


Rtv.l— 'M id-Lakes Timbek Co. v. i 
Canadian Pacific Ry. Co., [19281 i 
4 D. h. II. 922; [1928] 8 W. W. K. I 
746.— CAN. 

■p. Death due to fire rauaed by aparka 
from engine — Claim by dependanta ; 
--Where enforceable — Meaning of ‘ 
'* loaaea,”] — Victouian Uts. Coaibs. 
r. SPEED. C1928J V, h. R. 150 : 11928) 
L. R. 77 ; 40 C. L. R. 434. 

PART VII. SECT. 1. 

k. Eev»d.. 47 S. C. R. 634. 


PART VIII. I 

sq. .Iw»t leiUiOui irarrant U'Afn j 
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jvMifldble.] -Under Rallwaya Act, s, 
122, to jiwlWy au arrofit without a 
warrant, much more than treepasa on 
railway premiaea or travclUnir without 
a ticket is necessary. In the case of 
trespass, it uill have to be shown that 
there was reason to beiieye that the 
person to he arrested would abscond, 
or that his name address were un- 
known &: he refused to fdve his name 
midress, or that the tiame Sc address 
Klven by him was incorrect. In the 
ease of travelling without a ticket, it 
will, further, have to be shown that 
there was a refosal to nay the sum 
i'harged. — Haaud r. Scdhzbmohan 
(mosii (1929), I. L. R. 57 Calc. 102.— 
IND. 



VoL ZXXVm.— BaUway* and Canals. Oases 598a— 768b. 


to act. The co. does not comply with the ( 
rule by merely making regulations under | 
which the foreman of a gang is entrusted with ■ 
the duty of appointing a look-out man ; &. I 
if the foreman fails in that duty, the co. i 


may bo made liable for injury happening to 
a member of the gang other than the fore- 
man himself. * ViNrEN'r v. Hoi^thekn Ry. 0< 
[19271 A. O. 4:i0 ; 96 L. .1. K. B. 607 ; 136 
U T. 513 ; 71 Sol. Jo. 34, 11. L. 


Part IX.— Controlling Powers of 


Ministry of 


T ransport. 


602. Add. AunoUdion : -.Is to (2) ReW, A.-ti, r. S!iaij» il030). L. .1. I'h. 111. 


Part X. — Railway Tribunals 


703. Add. Ann(daiio)iM ; Apld. H. V. St. Maiyle- 
bone Income Tax tV>mrs., Kjc p. Srhlesinger 
(192S), 13 Tax (’us. 746. Refd. H. r. 

Kk‘ctricity (’omrs., Ejc p. Yorkshire Electric 
I»ower Co. (1927), 138 h. T. 230. 

736. \dd. A ntiolidion : Consd. Ll<iv<l <li4 CaiitiK* 
V. Jhiard of Trade (1030). Id f. L. 11. 170. 

755. Add. Amudaiion : Refd. Rownson, I)r<‘w k 
Chdesdale r. (1. W. Hv., E. M. k S. itv.. 
Is.' k N. K. Ry. k Southern R>. (1928), 19 
Ry. A. <;an. Tr. <’as. 235. 

756a. Adjustment of charges to revenue Railway 
carrying o n subsidiary business Railways Act, 
1921 {C.65),S. 58.j Jn dealing witlit lie subject 
of dock undertakings heiongiiig railway 
eos. the Railway Ratcin Tribunal accepted the 
dnision between “ radw'ay ” k “ dock ” set 
out in (b<‘ iuilwa> eoh.* estimaU's, by which 
all rectMpls k exp<‘nhes in resjan't of railways, 
.‘»iding‘> k wm-eliouseh, wludher they w'cre 
within the area at a dock or not, weiv treated 
as “ railw'ay " recrapts k expeuse.H, k all 
ic'ceipts k expenses in l•€•Hpect of “ <loeks ” 
«>tiier than those entered as “ radway ” 
it*ceijit.s k exi^enses. were treated os des k ” 
lectMpts A: expenses: Held: (1) this 

<livision of receipts A: ezperuliture between 


railways A. di>eks l ould not lu* siippru*ted. as 
it mvolveil the exidusion from eonsiderntion 
of <*harges at thick w^aitdituises or storagi' 
Hpai'ea where none of the goods storetl theivin 
usfMl railways, A all charges in i-espect of the 
convt'yance on raihvn>s in tloeks in whatever 
circumstances tlie lails were laid or charges 
I w»*re nuule for tluar use ; (2) (H.^NKHH, E..1.) 

under sect. 58 (1) of the above Act the 
Tribunal has to take into consuleraiion the 
I <litTt*r»*nt t)pt*rationM whi<h go to make* U|> 

, the buHinesh of a doek undertaking, for wduch 
, operations separate tlistinct ehargt‘s are 

I made; (3) Simble (St'uu'rro!^, E..I.): 
w'arehousiug on a doek undtuinking goods 
exported or importt'd, shiring sucli gooils 
in the open on doek lands, the use of transit 
shells, A serviees such us eoopiTing, are tioek 
A not railway charges. .Mani fikstkii Sim* 
Canal (’o.’s A Dihk A IIaiuuu'I! 
AutiiouitU'N As^(»( N.’rt Apulh ationh, j 1927 j 
2 K. R. 151 ; 96 L. .1. K. II. 121 ; 137 L. 3\ 
.39; 43 3’. L. I(. 361 ; nuh nom. StanhaiU) 
Chahokh (i>o(KS llAitnoi Its A 13 ku>i), 19 
Rj'. A Can. 3>. Cas. 75, (’.A. 

756b, - -j STANllAltll Chaiuik.s 

‘ ((VlI.LLtTION A I»KLIVJ'’ltY-\VAItKll<»rHINti) 

(1925), 19 Rv. A (’an. Tr. Cas. 5,3. 


PART X. SECT. 3. 

a (p. ST.*!) i. Ovtr fftrret rmluay ' 

tnooriioraU'd by ffTW^ncial Irffutlalurc - 
IVork Jot odvantagt *>f CViiuuta.] 

Where a street railway co, upcraling 
within a pn>vince was orifliuaUy 
incorporated by a provincial legislatun*. ' 
hnt its undcrtaldnflr Is subwquently 
declared by a Dominion Act to bo a | 
work for the genera’ advantage of 
('anada. the execution ot it.s powers i 
is witlUn the juriadictlon of the Hoard ) 
of Railway Oomre. for Canada. — 
Qi KBKc Railway, I.ioht k Powkk ! 
Co. r. Montcalm lam» Co., 1 

D. L. It. 143 , (19271 H. C. H. 545.— I 
CAN. 

a (p. 3751 11 . — VtuUr Jtailvoay Art, 

»H. 345, 351.1- i’UOVlSN’gs ov Rritish 
Columbia A Albbiita v. Canai»i%\ 
National A Canadian Paciku’ Ry. 
Cos. (iAKEs Koit Pbovinciat, Polk k 
Cask) (1927). Can. Ry. (>u*. 322.— CAN. 

d (p. 375) i. - - - Or h* ' 

rmpiov trrvantH »n xnjrrior ponium,] - ) 
J)i \TH r. Nkw south VVALlis Railwa> 
Combs. (1927). 27 H. li. N, .N. W. 1H7 , 

4 4 N- H. W. >\. S. 53. AUS. I 

• (p. 375) I. - - - .St. I 

BkIOID’S I^AKISH, IBBBTILLE COUNTY, 
P.U. V. Canadian National Rys. I 
(1927), 33 On. Ry. Caa, 15.— CAN. 


oo (p. 375) I. 


A 0 to *J7r<‘f 


of orjrr of liotird.] Ht Roland & 
C'ANADiAN National Rts. (192«), 32 i 
<;un. Ry. Cas. 127.- CAN. 

oooe I. - - I*rtnTUutn of ! 

aliertUitm \n rmttino oj lrajjir.\- Roaud 
ot> Tbadk ok Halikax, 8r. John A i 
Hackvillk. K.D., Canadian Lilmskb- i 
MEN'S Amoi .N. r. Canadian National 
Rys. (1920), 32 Can. Ry. Cas. 37. 
CAN. 

I (p. 370) f. Tran^rU raU 1 

fViUi ttop-over pnvUrgfs - Uejumil Ut 
order.} — Ross Lkak Tobacco Co., I/ni. j 
r. Ca.vadian J-'rbioht Assot n. (1927), 
32 Can. Ry. Caa, 320. —CAN. 

oo (p. 378) I. - .i~ * 

HTANDABD liAltDWOOD LUMDKU Co. 

r. Canadian Pacific Ry. Co. A ’ 
Canadian National Rys. «>>al A ; 
Cork Ratba Cask) (1926), 32 Cun. I 
Ry. Caa. 282.— CAN. 


yy (p. ;i7«) il. < 'ompulnoru 

rriluotifni Applii'iUum ‘ - 

FriXQht JtHifH .itt, 

NArtoNAJ, Rv. Co. r. Nova StviriA 
I'KoviNCK. II92H1 1 I) L. R. .'ton*. 
(I92H)S C, R JOO, 34 (.'an. Ry. <’a» . 
223. CAN. 

ccc (p. 870) I litfumil of 

t unlit u Invofnnu nirUttUtn of sMoidodod 
irriiunttU Pahikii LANCAHnin, Hi. 
John, N.R. r. Iiominion Kximiksh Co 
A CvN\l»lAN NAimSAL KXI*KK><S Co. 
(1020), 32 Can. Rj. C»i«. 33. CAN. 

mmm (t> 370)1. 

j Mijldoon V. Canai>ian I'a« II i« 
Ry. ( o. (1927), 33 Can. Ry. Cos. !.l 

CAN. 

ITT (p. 376)1. - - .1 

tCr Canadian I’acikk Rv. Co., Ciiind 
J’ILKH. P.g. (1920), 3 2Caii. Ry. Cos. I. 

CAN. 


qq(p. 370)1. - •) “ 

CASiDfAN HlllPPIMW' TBAKKIC RUKKAr 
r. Ca.nai»ia.n Natio.nal R^s. (1920), 
32 C^h. Ry. C;as. 3, -CAN. 

yy (p. .370) t. 4,f 

mrnr drjirrtptum.i il tKDY'n. I id r. 
.New .“NfUTii Wales Railway fV»Mits. 
(I 92 S). 2 S H. R. N. H. W. .Rh. 4.5 
N. H. \V. W. N. 02.- AUS. 


hh (p. .377) i. fOHtoratutn 

of tram urrtirrtt /{r/unal to tmltr.\ 
Annai'Olih M<'NKifALir\ N.H. v. 

I (anvdmn Nationai Rrs. (1920), 32 
Can. Itu Cfu> CAN. 

' pp(p. 377) 1. nrjuml 

ti> fij rt MpsmtuMlitt/ for future accidenUt.] 
Canadian National Rys. p. Tow'.n- 
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Part XIII. 

888. Add. Annotation: — ^Reld. Boumemouth-Swan- 
age Motor Boad & Ferry Co. v, Harvey & 
Sons, [1929] 1 Ch. 688. ^ 

925. Add. Annoiaiion : — Refd. Ooleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

948a. Pumping from one level to another.] — • 

Ellwell V. Birmingham Oanai. Navigation 
Proprietors (1862), 3 H. L. Cas. 812 ; 10 
E. R. 323, H, L. 

970. Add. Annotation : — Mentd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

978. Add. AnTwtcMon : — Expld. & Dlstd. Creat 
West(»m Kailway v. Moninoutlisliire County 
Council (1929), 94 J. P. 6. 

978a, Liability of county counell on 

covenant — Tow-path raised to avoid flooding.] 

- ^rhe construction of a canal involved the 
Interception of a certain public road ; & the 
canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 
were required under s. 17 of the Regulation 
of Railways Act, 187.3 (c. 48), s. 17, to keep 
the canal open & navigable. At a later date 
the i*ailway cti. entered into an agreement 
• with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a now 
lu’idge in substitution therefor ; k the 
council covenanted that they would “ from 
time to time & at all times thereafter well & 
Bufliciently maintain & repair the new bndge 
k. tlie roadway & footpaths upon the same 


—Canals. 

& the approaches thereto.*’ The agreement 
provided for a headway of six feet between 
the arch of the new bridge & the towing-path 
passing under it. The bridge &> the neigh- 
bouring part of the canal for considerable 
distances on both sides of the bridge were 
in a mining area which had been subsiding 
for a long time prior to the agreement; k 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, k the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid flooding, to raise the towing- 
path— the resulting effect being that the head- 
way between the bridge & the towing-path was 
i*educed to four feet six inches, which was 
insufficient for the convenient working of 
the canal : — Held : the covenant on the part 
of defts. to “ mamtain ’* the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pltfs. had found it necessaiy to raise the 
towing-path. — (5reat Western Ry. v. 
Monmouthshire County Council (1930), 
94 .1. P. 0 ; 27 L. 0. K. 669, C. A. 

980. Add the following paragraph : — 

The right to navigate the dredged channel 
is confln^ to vessels paying dues to enter or 
leave the canal, k the right of navigation 
does not include a right te ground on the 
bank {per Cur.). — 

1082. Add. Annotation : — Refd. Ooleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


SHIP OF Stamford (1926), 32 Oon. Hy. 
Oaa. 2fl2,~-0AN. 


qq (p. 877) 1. — Power 

to order aubetUviion of private crossing.] 
— Oalboun V. Canadian National 
UTS. (1826), .32 Can. Ry. Cas. 236.— 
CAN. 


vv. Revsd., [1912] A. C. 224. 

vv i. Use of railway hridge 

for vehicular traffU'.] — Saskatobewan 
Department of Hiqhwatb v. Cana- 
dian National Rts. (1926), 32 Con. 
Ry. Cas. 23.-— CAN. 

000 (p. 377) i. - (\mstruc- 

tioti of branch line.] ~ Oanadian 
National Hyh. v. Canadian J*acjiku’ 
Hy. (^o., 119291 4 D. L. R. 1076, 
S, C. Ji. 135.- CAN. 

000 (p. 377) ii. To order l*ra' 

n'/icio/ tindertaking to contrihvte U> cost 
of iDorfc,}— Undor sect. 39 of the Rail- 
way Act of Oamda. R. S. Can., 1927, 


r*. 170, the Hallway Board hoH Juris- 
diction to Impose a proportion of the 
cost of work, which In the exercise of 
Its powers it has ordered to bo carried 
out, onlv upon a co., ziinnit'lpality, or 
person Interested in or affected by the 
order. But in detonuiniiia whether a 

t iortlcular co., municipality or person 
8 so intorosted or affocted the Railway 
Board oan have regard to the clrcuin- 
stauces existing not only when the 
work was ordered but also when it 
makes Its order allocating the cost, or 
reviews that order under sect. 61 ; 
further, absence of heiu^lit from the 
work executed dues not necessarily 
show absence of interest in or affection 
by the order to carry out the work, 
lu cases in w’hlob tho Railway Board 
has jurisdiction the amount of the 
(‘ontrihutlon is within the discretion 
of tho Board. The sect, is not invalid 
to tho extent to which it enables the 


Railway Board to order a Pro\incial 
imdertaking to contribute. — Can\dian 
PA tiFio Ry. Co. V. Toronto Trans- 
portation C'OMAnsBiON, Toronto 
Transportauon (’ommission V. Cana- 
dian National Rys., [19.30] A. C. 
086 , 99 L. J. V. C. 219, P. C.— CAN. 

eoo (p. 377) iii. Action against commis- 
sioners — When triable in Supreme 
Court. h-M. B. Rail Anobob, Ltd. v. 
Victorian Ryb. C!omb 8^ {1928J V. L. R. 
339 ; [1928] Argus L. R. 114.— AUS. 

g (p. 378) i. .]— iZe Casa 

Loma, [1927] 4 D. L. R. 645 ; 61 
O. L. R. 187.— CAN. 

PART XIII. SECT. 2, SUB-SECT. 4. 

8Z. Repair of railway embankment — 
LiabdUu for consequent damage — 
Limitation o/oefton.]— P unjab CJoiton 
Press Clo. v. Secretart of State 
( 1927), I. L. R. 10 Lab. 161.— IND. 
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voL zxxvnL— owM .fr-ia9. 


RATES AND RATING. 


Part I. — Liability to be Rated. 


5. Add. AnnUaHon : — CoiUHl. C. C. e. Hackney 

B. 0., [1928] 2 K. B. 588. 

14. Add, AtmofaHon : — Conad. L. 0. C. v. Hackney 
B. C., [1928] 2 K. B, 588. 

15. Add, AnnotaHon : — Oonsd. L. O. C. v, Hackney 
B. O.. [1928] 2 K. B. 588. 

16. Add, AnnidaHon .‘—Consd. L. C. C. v, Hackney 
B. C., [1928] 2 K. B. 688. 

17. Add, Annotaiion : — ^Expld. L, V. C. r. Hackney 
B. C., [1928] 2 K, B. 588. 

36. Add Aniiotaiion : — Consd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

37a. .i — Defta. were the overseers of a parish. 

Within the pariah was a building, the pro- 
perty in which was vested in pltfs., inaniiged 
by them in the early part of 1026 as an 
industrial school. After Mai'. 1626 the 
building was no longer used as an industrial 
school & removed their stores & 

furniture. The removal was completed in 
Apr. 1926, except that a caretaker was left 
in possession with a few articles of fumitui'e 
for his use. In Mar. 1627 pltfs. decidtHi 
to use the premises partly as an elementary 
school & partly for other purposes. Defts. 
rated pltfs. in respect of the building for the 
two periods ending Sept. 30, 1926, & Mar. 31, 
1027, & it was admitted that the rate was 
duly made & confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by tliem. Upon (lieir 
refusing to pay, defts. complained to tbe 
justices, who issued a distress warrant, Ac 
defts. seized a tramcar belonging to pltfs. 


l^itfs. did not appeal to quarter sessions, but 
took proceedings in r^levin ; — Held : 

(1) pltfs. were not in beneficial occupation 
during the rcdovant periotl, Ac were not ratable ; 

(2) the jurisdiction of the justices to grant 
a distress warrant depended on the question 
of actual occupation within the parish & not 
on that of beneficial occupation, & as pltfs. 
had failetl to show that the dtsti'ess was 
unlawful, the action of replevin failed. — 
Ix>Ni)ON County Coitnoiu v, Haoknmy 
Boiioimn Council, 11028) 2 K. B. 688 ; 07 
L. J. K. B. 604 ; 130 1.. T. 407 ; 92 J. P. 138 ; 
44 T. Lu R. 692 ; 26 L. G. R. 366. 

42. Add. Annotation: A» to (1) Befd. ('oiisett 
Ii*on Co. V. Durham i'ounty AastwHiiu'nt 
('oiiiTiiititH' for Nt>. 5 or North- West Area 
(1030), 00 D. J. K. H. 277. 

65. Add. Annotaiitm : -Conid. L. C. i*. Hacknev 
B. C., [10281 2 K. B. 688. 

66. Add. Annotation : -Consd. J^. C. C. i\ Hackney 
H. C., [1928] 2 K. B. 688. 

69. Add. Annofiiiwtt : -Consd. L. C. C. v. Hackney 
B. C., [1028] 2 K. B. 688. 

86. Add. Annoiuiiim Consd. Ij, (J. C. r. Hackney 
B. (’., [1928] 2 K. H. 688. 

87. Add. Annotation : - Consd. L. O. (\ v. Hackucy 

B. O., 11028J2K. B. 588. 

122. Annotationn : Delcto “ Consd. Jones t’. 1. K. 
Comra., Sweetmeat Automatic Delivery ()o. 
V. 1. Ji. (V>mra., [1806) 1 Q. B. 484.” 

139. Add. Annotation : Apid. 'rowler c. 'PlwtrojU 
Rural CouiH'il (1020), 00 L. J. K. B. 268.^ 


PARTI. 8B0T. ]. 

8 Hi, - ~ ] tknt 47« 

of the Httllfiix (Ity ('liaru'r a|ipll<w to 
wljoa tbr of tho otcnplor 

of real c*atat4) Ih stiMetMoH v^oll tit* to 
oiwt'H, when tbo owner of tlu* rmJ 
CNtttte 1 m aBMMMMi, a* n o-tiowtivo 
ivMMfesuicnt luny be uuulo nutlor h. -178 
for tin- tax attthorlM<Ml liy tbo 

leirlMlation of 1»1«. H vukax r I>iu-, 
imwj 1 l>. L. li. <543 . 80 \ S H 
CAN. 

y i. /fe COUCMAN 

TowNSittP Sc NoannERK Ovtajuo 
Lioht 8c Powkr Oo., l/TD. <l»a7), 80 
O. L. R. 408.— CAN. 

y li. “ MfrearUtif buMm/ui.l 

<tu tbe quention whether tlie btutlnt-MM 
of uMinufartnrlnif Juiaber is a “ inorcau- 
tUe biuiinesH *’ within Kiiral MnuJri* 
pallty Act, It 8. r‘2o, h. 23*. wbb h 

prondert for the aaMCMMiuent of 
pemon who wraa engafced lu raerrantUo 
DOMinesM k owner of a etook in trade 
Uabie to aaMemuont Jf/Wd .* it i* a 
mercantile businem. 

Under a atatute auihoriidtig the 
HiwoHsiuont of '* land, buildiitm. 8: 
bofdiieee,'* a etock in trade 1 m not 
nifimimbr — PsowB 8c ISiiwoimiV 
Bbuh. r. Rt'iuL MUNK'U'Aunr or 
B^ouKbAUS. B. F, Hakwh fio.. Ltd. 
r. HrRAL Mcvif»»ALmr or IUork- 
WALK. 11229) 2 D. L. It. i»07. 537; 
1 \V. \S. H. SH8, 23 rt. h. H. 386. 
CAN. 

Iff i. .l—Re Stout & 

Tt^Kio. 119271 2 D. L. R. 1100 ; 60 
O. L. B. SIS.— CAN. 

tfl 11. Jfe 0OKALO 

Uasoir Sc Oo. (Ont.). (19271 4 D. L. R. 
1061.- 


PART I. SECT. 2. SUB-SECT. 2.- A. , 

14 li. ,1 — Ottawa Cobtn. v. 

Ottawa Fuslio S<'«uol Board (102.1), 
54 O. L H. 633.- CAN. 

PART 1. SECT. 2, SUB-SECT. 2. B. 

• 1. Vhmrd during irwlr dtprri- 

KioH j I'l-oinfMeH jpuit.haMOd by renpH 
in 1021 were OHeif bv llieiii aw a malt- 
houae nntil the aulutnn of 1027, when, 
owiiiK to irCMle deproMMion. ihe> (Hn 
iiiiMMod tholr Ktaff Sc eloM'il the i»reiiilrti‘e 
indofiiiitcdy. Ti»e pi-euiiM<*M wero not . 
Hnbttoqneuily utiliwil by rcMpa. in any 
way. Wboii the prtmiltHw woid c-IomimI 
the macliJnerv therein wan left liita^'t. 
hut none of it i ouUI Ih 5 leinoved with- 
out daiuaffftia tlio building, ezropt a 
Mcreouimf olinder. wbieh wrould <-OBt 
more to remove (ban It w'uh worth. 
lleaiMf. tib*d to ckII tho pn^mJaeM, )iut 
failod to do MO. The pn’miuun us they 
were not eapabfe of uae nave »*« 
a uiaK-hoUMi' - If* Id: tho preniiaea 
wore <Mipat>lo of being uaod aa inaltixu; 
preudMOH at any time, but tliote bad 
boon no iM'nedoial oocupatloit of tbe 
promiaee during tbe year for which the 
n<>or rate woa claliiiod. - Oitalv 
U orjwrr Corse ii. Sc Riokdas v 
WlhUAMH, 11930) J. It. 30.- IR. 


aa. UiMina certifiadr of fr** grant 
frdry under tffoldier HettlttnetU Art } 
Fopuah Vaixby. idrRAD Mrsb'i- 
PMjn- r. MorEK. fI029) 3 D. L. It. 
365 ; 2 W. W. |{. 1M ; 23 N. L. It. 62H. 
-CAN. 


PART L SECT. 8. SUB-SECT. S.-~ | 
B. (f). I 

f f. StatioH a 9 etU.)--‘Held : not I 
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noonpring tho land in an oftiolal 
naraalty under the Crown.- /tr 
CooHiUNS Town Sc Ktsa, li92.'»] 2 
D. L. K. .*50, 56 O. L. It. 477. - 

CAN. 


PART I. SECT. 2, SUB-SECT. 4.- -A. 

118 1. .Vtrra#«v/or.l-—Ctn««mirRCH 
(Mayor, kto.) v. Pynk, Ooiti.d, 
OutSNXim, U928] N. Z. L. R. 318. • 
N.Z. 


PART 1. SECT. 2, SUB-SECT. 4. - B. (0). 

Bb. Jjiemre to out limber. | Tlio holder 
ot a permit to ent tirnlNu on iiofulnton 
landa Im nut tbe ** om’upitnl within 
Hurol MuiHrlpallty Act, K. H. 8. Jli20, 
c. 89. of tlie land Included in the iRirth , 
8c alltoe, in aatitwaing him aa ttueh. the 
aMteayor acU without Juriadlutiun, the 
eooflnnatinu of tbe aaHeMsmunt tiy tin* 
Haakatehewan AHMOMariient OonjinihMlcm 
dooH not, luider the cfTeet given H l^> 
Moot. 270 of aaid Act, prevent hint fnim 
defending an not Ion to eolhvt tin t uxoh. 

itPOKIAND ItCHAL AfT’MdlU.nV 
r. i>ONAl,DNON 8C lloltroN, {)92H) I 
I> L. R, 436 ; fl92SJ I W. W, K 10 . 
22 Haak. L. R. 326. - CAN. 

•c. of right nf untg 1 A Iohhih 

f»f a portion <tf the rigid of wav of lh<‘ 
Canadian I'af^lflc inii)wu> who in in 
plijMteaJ puHMeMaton thereof ia MUitJotf 
ti> aatM'HHruent aw un " ooeunant " 
within Uio City Aet, 192d, a. 43.1 M), 
Hithongh the laud itaeif Ik Mpodally 
eteinpioii by law from taxation.- - 
Mil'll Lkak Miujao Co., Iviu. v, 
WhYnrits, Cits <»r mask.), (19291 4 
I). L. I{. 1063; 2 W. W. H, 462.- 
CAN. 



Cases 139a— 226p. English and Empire Digest Supplement. 


189a. Shooting rights.]- Towmbe v. Thetpoiid 
Hural Council, No. 662a, post. 

154. Add. Annotation : — Gonsd. Salisbury House 
Estate V. Fry, [1930] 1 K. B. 304. 

160. Add. Annotation : — ^Reld. L. C. C. v. Hackney 
B. C., [1028] 2 K. B. 688. 

178. Add. Annotation Refd. New Liverpool 
Eastham Kerry &> Hotel Co., Ltd. v. Ocean 
Accident & Guarantee Corpn., Lid. (1929). 
142 L. T. 349. 

218. Add. Annotation : — As to tS) Gonsd. L. O. C. v. 
Hackney B. 0., [1928] 2 E. B. 688. 


Hub-sect. 4. — Under Rating and Valuation 
(Apportionment) Act, 1928 (c. 44). 

Agricultural hereditaments.] — See No. 652a, 
post. 

226a. Industrial hereditaments —Whether used as 
factory or workshop — Test to be applied.] 

Held ; in determining whether an industrial 
hereditament used as a factory or workshop 
18 “ primarily occupied At used for . . . 
]juipOHes . . . which ai*e not those of a 
lacttiry or workshop ” regard must be had 
to the use of the premises & not to what 
may ultimately be done with any com- 
modity produced thereon. — Moon v. London 
County Council, Pott^erieb Electric j 
I’ lLACTiON Co., Ltd. v. Bailey (1930), 47 
T. L. R. 164, H. L. 

226b. ■ Particular instances- Printing 

works of tramway undertaking.] — Held: 
('ntitled to benoht of Act. —Moon v. liONDON 
County Council (1030), 47 T, L. R. 164. 
11. L. ; affg., 143 L. T. 050 ; H. (\ sub now, 
Lambeth Revenue Officer v.* Jjondon 
County Council, 04 J. P. 177, C. A. 

226c. _ - - Omnibus repair shop.] 

Jlcid : (1 ) entitled to benefit ot Act ; (2) the 
word maintenance ” jn sect. 3 (2) of the 
Act does not include the manufacture of 
spare parts foi the occupiers' own fleet of 
ommbuses.- -PoiTERiEH Ei-ec tric Traction 
(V)., Ltd. V . BAijjfiY (1030), 47 T. L. R. 164, 
ll. ; revsg.f H. C. sub /tow. Htoke-on- 
'I'rent Revenue Officer v. Stoke-on- 
'L'rent Asmebsaient Commiitee Ac Potteries 
Klectric Traction Co. (1030), 00 J>. ,1. 

K. B. 428 ; «w6 ?tow. Bailey v. Htoke-on- 
'Prent Assessment Committee, 40 T. L. R. 
001, C. A. 

226d. - - - Barge building & repairing 

yard.] Udd : entitled to benefit of Act. 
I^NION LIOHTERAOE CO., l^TD. V. BaRTON 
(1030), 143 J.. T. 050 ; 40 T. L. R. 001 ; 
74 Hoi. Jo. 681 ; sub nom. Union Liam’ERAi.E 
('o., Ltd. V. Poplar Revenue Oi«ifTCER, 04 
J. P. 177 ; 28 Ji. G. R. 660, C. A. 

226e. ~ — — Coffee blending warehouse.) 

-Held : entitled to benefit of Act.— B arton 
V. Twinning (R.) & Co., Ltd. (1930), 143 
1.. T. 060 ; 40 T. J.. R. 001 ; 74 Hoi. Jo. 68H ; 
sub nom. Stepney Revenue Officer r. 
Twining (R.) ^ Co., J.td., 94 J. P. 177 ; 28 

L. 0. R. 660, C. A. 

226f. Cold storage.) -i/eW : not 

entitled to benefit of Act.- -Bancroft (Man- 
liiEsTER Revenue Officer) v. Manchester 
Assessment Committee (1030), 143 L. T. 


«60 ; 94 J. P. 177 ; 46 T. L. R. 601 ; 74 
Sol. Jo. 567 ; 28 L. G. R. 650, C. A. 

226g. Premises where seeds cleaned 

for sale.] — Held : entitled to benefit of Act. — 
Eastern Counties Farmers’ Co-operative 
Assocn., Ltd. v. Ipswich Revenue Officer 
(1930), 143 L. T. B60 ; 46 T. L. R. 001 ; 74 
Sol. Jo. 661 ; sub now. Ipswich Revenue 
Officer v. Eastern Counties Farmers’ 
Co-operative Assocn., Ihd., 94 J. P. 177 ; 
28 L. G. R. 660, C. A. 

226h. .] — Held : entitled to 

benefit of Act. — ^Lbwis (William) & Sons v. 
Cardiff Revenue Officer (1930), 143 
L. T. 660 ; 94 J. P. 177 ; 46 T. L. R. 601 ; 
74 Sol. J'o. 661 ; sub notn. Cardiff Revenue 
Officer v. Lewis (William) & Sons, Ltd., 
28 L. G. R. 660, C. A. 

226J. Wool sorters.] — Held : 

«*ntitled to benefit of Act. — ^Weatherhead 
V. Bradford Assessment Committee, & 
Laycock, Son & Co., Ltd. (1030), 143 1^. T. 
660 ; 46 T. L. R. 601 ; 74 Sol. Jo. 628 ; sub 
nom. Bradford Revenue Officer v. IjA\- 
cocK, Son & Co., Ltd., 94 J. P. 177 ; 28 
L. G. R. 660, C. A. 

226k. Scrap metal works.] — Held : 

entitled to benefit of Act. — ^Pickin v. Lang- 
MAURQH Assessment Committee (1930), 143 
L. T. 650 ; 46 T. L. R. 601 ; 74 Sol. Jo. 629, 
C. A. ; affg. S. C. sub nom. Langbaurgh 
Revenue Officer v. Langbaurgh Assess- 
ment Committee & Robert Cheyne & Co., 
J^D., 143 L. T. 512, D, C. 

2261. .]- Held : entitled U> 

benefit of Act. — IjOFTHouse v. Langbaurgh 
Assessment Committee (1930), 143 L. T. 
650 ; 46 T. L. R. 601, C. A. ; S. C’. 

sub nom. Langbaurgh Revenue Officer 
<•. Langbaurgh Assessment Committee & 
A. Bambridge, Ltd., 143 L. T. 612, D. C. 

226m. — Rag sorters.]-- Kaye v. 

Dewsbury Assessment Commititje A 
Burrows (1930, 143 L. T. 650 ; 46 T. L. K, 
601 ; sub nom. Dewsbury Revenue Officer 
V. Dewsbury Assessment Committee & 
Burrows, 04 J. P. 177 ; 28 L.G. R. 660, i\ A. 

226n. Bakehouse & baker’s shop.] 

Held: entitled to benefit of Act. - 

W iMBLEDoN Revenue Officer v. Kerslak?: 
(1930), 143 L. T. 650; 94 J. P. 177; 46 
T. L. R. 601 ; 74 Hoi. Jo. '667 ; 28 L. G. B. 
560, C. A. ; revsg.y 143 L. T. 496 ; H. C. sub 
nom. Wimbledon Revenue Officer v. 
Surrey North-Eastern Assessment Com- 
mittee, Wimbledon Rating Authority v. 
Kebslake, 46 T. L. R. 437, D. C. 

2260.-—- .]— Held: entitled to 

benefit of Act. -Luton Revenue Officer 
V. Dkelby (1930), 143 L. T. 650 ; 94 J. P. 
177 ; 46 T. L. R. 601 ; 74 Sol. Jo, 696 ; 28 
L. G. R. 650, C. A. 

226p. — Motor repair shop & garage.] 

- Held : entitled to benefit of Act. — Turpin 
V. Middlesbrough Assessment CoMMiTTEas 
(1930), 143 L. T. 650 ; 46 T. L. B. 601 ; 74 
Hoi. Jo. 674 ; sub now. Middlesbrough 
Revenue Officer v. Middlesbrough 
4SSF.8SMKNT COMMITTEE, 94 J. P. 177 ; 28 
J,. G. K. 650, C. A. 


PART I. SECT. 2, SUB-SECT. S. — C. j persons — Whether suMnesU noHce of 
•d. Oicm r rated for uhole propeHy— < rtonoc of ownwaftw).]— C u^vikw. 
]^otwfthaf jKtrcels of land sold to specified i l-<Tn. v. Yatai.a. South Distiuot 


Council, [1987] S. A. S, R. 555.— AUS. 
PART I. SECT. 8. SUB-SECT. 7. 
aOS I. JReesd., 38 S. a R. 505. 
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226q. ; eutttlcd to | 

benefit of Act. — K aVe r. Kyre Bros., Lti>. 
(1930), 143 L. T. or>0 ; 40 T. L. K. fiOl ; 71 , 
Sol. .To. t)S8 ; ftiib nom. Baunm.ey ]?E\i:Nn: j 
Officer v. Kyre Buo^.. Ltd., 01 .1, V. 177 ; , 
28 L. (i. IL 550, (\ I 

226r. Beer bottling premises.] - 

HeM : entitled to bonerit of Act. Skiriwic k i 
(C’amberweli. 1{evj:nl:e Okitcer) r. rA.MREK- J 

WELL AKSESf>Ml>:NT (\l.M.Ml'rTEE tS: WaTXEY 

Combe, Heid A: (\>. (llfiO), 143 L. T. TmO ; > 

01 J. P. 177 ; 40 T. L. IC 001 ; 71 Sol. Jo. 1 

002 ; 28 L. ii. H. 550, i\ A. 

226s. Chain cable testing estab* ' 

liShment.l -Held: imt entitled ft> beneOl of 
Act. Di'dijsy Hicveni k Offk i:k r. Lloyds 
Biirrisu Tkstino (’o.. Ltd. (lOdo). 113 L. T. 
050 ; 01 J. JC 177 ; lt> T. L. JL OOl ; 7 I Sul. 
.!(». tU.' ; 28 L. tL IL 550, A. 

226t. — Qll-blending factory.] ' 

Held: t‘ntitled to bemMd n| Act. Loi*r.\R 
ItEVENCK Officer r. Pori vii A^‘'I>^mi'Nt ' 
t’oMMin’EE (1030), 00 1.. .1. K. B. 510 : 113 ' 
L. T. 400 ; 01 .1. V. 112 ; 10 P. L. 1C 12^ ; ' 
71 Sol. Jo. 32(> ; 28 1.. (C H. 327, I>. C. 

226u. Bespoke tailor’s workshop.) ' 

Held: not cntitlc<l to bi'iieht of \et. 
Stain ( R O'' s Hf\i:m’k Offk kh v. Stmn- 
( ROKS .Vs.SE.s-'MFNr ('oMMirrEE *V: \\ IIITL- 

iikad (1030), 113 L. T. 525; 01 J. P. 101 : 
10 T. L. H. 510 ; 28 L. <i. 1C 11 1. I). i\ 

226v. Receiving office of dyers & 

cleaners. I thUl : not entitled to b«‘nej|| ol 
\et. Ideal Cleaners A Pvrot'n, LTf>. v. 
West .MIDDI.ESK.K \.s.sEssMr\T ( 'om.mitti 1 . ' 
A l{ESE\rE Offk iok for Wi st MtDDi.i.s|.A 
(1030), 113 C. T. 1S3: 01 I*. 13!>; 10 

r. L. n. 371 ; 71 S(,|. .lo. .JIO ; 2s C. If. , 

311,1). C, 

226w. Newspaper offices Ac printing ^ 

works Apportionment of editorial 6c adver« 


Using rooms. 1 — Held: (1) such premises 
thert'fon> coiifitiinte an “ industrial heredita- 
ment ” A iirv derate ble ; (2) the editorial & 
advertising rooms, etc., in snch premises 
nsed for the printing A publi.shing of a news- 
paper are placivi .s<dely nsed for some purpose 
tdlu'r than the manufacturing process caiTiod 
on in tlie fiu'tory within FacU>ry A Workshop 
\et, 1001 (c. 22). .S'. 1 10 (1). A' so occupied A 
used ft>r pnrpo.ses other than indusii'ial under 
itaiiug A Vulnatum (Anpoi-tionnient) Act, 
1928 (c. 44), s. 4, winch I'elales to the 
npportii>nnient in tlie valuation list of the 
nt't annual value of industrial liereditaiuents 
lM‘twi*«‘n their occupation A nser for in- 
<lustrial purposes A Ihcir occni>ation A user 
for other purposes. (Ardiff liEVENtTK 
Offu'er V. Cardiff .V.s.se.s.s.ment ('ommitosk 
A Westfrn .Mail. Ltd.. Cardiff Hmvkndk 
OFF k'KH r. Cardiff .V.sHj;s8AtENT Bom- 
MiTTKE A David Dfnfan A Son.s, Iti'd., 

\\>>TMIVSTER BeVENUE OfKU’KB V. DaILY 
.Mirror .\kw.spai»er8, Ltd. (1030), 09 L. J. 
K. B. 072 ; 1 13 L. T. 500 ; 01 J. P. 140 ; 40 
'1'. Ii. If. 100; 71 Sol. J.». 100; 28 L. (L If. 
372. 1). 

Meaning of ” conUguous.** I The only 
point decuh'il in tins case wliicli was then 
remitt«‘«l to Me.sMKmH for further rotmi derat it m 
t»f otlier ptnnts wits llml a lu'reditamejit in 
(he oeeupatiun «>f llic resps. was not 
‘ I'ontiginms " to imot lier 235 yards awajr, 
A that Sessions was wrong in law 

in holthng that it was ('ontignous so as to ho 
treated as lorimng one hereditament \Mth the 
otlK'f jirennsi's for pm poses of d('-i’atmg. 
Softiiwvrk I{|‘AK.vi'e OM'HER r. Hoe (B.) 
A Co., I/ri). (1030), 113 L. T. 541 ; 01 .1. B. 
170 ; 10 T. L. Jf. 528 ; 2S L. <1. B. 110. 

Add. Ai) notation : Refd. Kngclko c. Muh- 
matin, 1 1 928) 433. 


PART I. SECT. 3, SUB-SECT. 4 

sa. A'lncntural luiuls «l* htriUin*/* 

J HtUi: exit itUnl ti> <>[ 

Act. IM.4NO Kkviali. r. 1 ;i:musv\- 

sililtl. AssJ.sHoit, lllKtOJ .s. C. 3L». 

SCOT. 

sb. Culf cour'tt’ .i(UJitn>nfil rnit 
thiui for (frtiztnu rioMx.\ fltUl : nut 

to iTiielU. of Act. 

ID.vi M K r. liOHS A (’ROWS, jliJJlJj 

s. lul. SCOT. 

sc. - y/oHUf ff’ iHtnhn Ui/ynuimy 
nuritiry gciriU’U.i Utld : not eiitltlfd 
to bfiiflK r»( Aft. LAN.VKK-imcf, 
AssKssuit V J iM>i. vY Onus., 

.S, C. »U7. SCOT. 

sd. — Farm for hrmlhm .silrtr 

hi : nol eniftlcd to l>« iK Ot. 
of Art, iNLiVlJ Rkm M I. l. AKI/IJOss 
EsTvriJs <Jo . fiy.f'j (s7. SCOT, 
■a. HoHSur •trruioeU t>U rhoj 

with ffraziftii (rroutui otiuthrxi.i 
-Hrid : not entltlod to iKsnelit of Ael. 
INLA.NO JtKVKM'K r. JlAVTf Ah 

sKssoR, HUSO] .s. scot. 

t(. Indufdrinl Ifinria rf' hrriOiijt 9 
FtirUtry <«* H'itrkaUop -Mramncj of 
“ -In doterrninina the quctstlon 

wtmther “ Hlleut works,” i.e., works 
titanding idle were or wexs* not In- 
Uustiiiil lands* Ac herttuKvs ; -fJrUl: 
the w<*nl ” txiied ” did not mean “ fR 6c 
PfUMlv f«ir immcdiati* um /' hut xucunl 
actually In use,” MUhjoc’t t4» the 
qxxalitirat Urn that workii in which for 
tuo ixxoinent no work waa boime done 
owing to fMunc temporary cauMo, as 
eontroHted with worita for wldch there 
was no reaaonablc prospect of a n- 
sumption of businoss in the near 
future, might Ik* regaislcd a« ” actual)) 
J.8. 


in iiM' ” for the purpoHcs of Hie ws t 
Mm m i.i. Buo.s. r. Im.wo Idm:m r. 
iNj. VM> l:i.\r.vFi- r. 8ii,cin.\s. ."osh 
A ( o . llh'ioi SCOT. 

tg. f,\noiiH in fin orator'i' I 

ftrrrniHfM trhrn jioints itittrti.] Ifild, 
not 4 idith ti t<» Ixncfil of \cL |siam» 1 
ID VI M J r hiuMM lU/if Assf>4won 
('■^inci.viu'h Lvsid, h. t’. :ii2. 

SCOT. 

I «h. * hdtiortul dtporimnd 

! of Hf u Hpnj/fr prt mtHth.l /it Id: having ' 
ns^urd 1o 4 (2) SI DD of the 1 

\<1. \ Fmforicrt \ct. linn. J4'.» (4). 
i the part ol thi* pnoniHCH in ouestion 
' vvHh 11 vd for a purpoHi* oilier than tlu* 
rriannfaet tiring priKS'wj cumiHl on in 
I tile other part of th*' prcinlrti s, 4c tluno 
muht Ik* apportionnient ol tlio 'valua- 
tion, UnitAM A: Co. 1 ’. IM.AM* 
iD.VKNri*,, 11)130) .*'. (\ .'i.'VI. SCOT, 
j sj. Fih/i hatchtru d’ Ji9/t 

hn I dt iiff j/imdt*. J fit id . not entit led t » » 
henetJt of Act. IM.AMI JtlAKMl'. r. 
Howii.roi \ A' NoniHKU.s Fimhki;ji„s 
<•0 . (iO-fOJ C. S'i.'i. SCOT. 

■k. SadftUr’H Vf/rk hop d' 

Hmithp fortnmg jtnrl 0 / fordrtififr'H 
fiiihlcM.] fftUi : not cntithsl to h< ncflt 
of Act. as ticing merely anclllaty to 
contiiictor’s bunlness. -Woiurk A ( o. 
r. fM.AMi Hkvkvlk, f 10:101 S. lityo. 

SCOT. 

si. lUjHtir Hhop d’ gnrage 

of amirartf/T.) ~ Hi Id: not intlflcd u> 

I ficriofjt of Act.- Wokiuk r. iM.vvn 
I.FM.M’K (No, 2). flO.Uij .s, r. 370.- 
, SCOT. 

sm. - - . _ - Ffdttif mu'miU.) — 

fIrM : not cntfthKl 1<» benellt of Act. 

I The hiihjtx-t was not » fu< ton or work- 
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^hop, in I'cspt ol (Inii (lie saundll wuh 
nol ci.itIi <l on *' 1»> vvMV of liinio or lot 
purpOrtCH of gain.” Im.am> ID-.v»m I, 
r. 1*1 nrii'»jii)ii, AshisH<nt. 1IU30| H. i'. 
370. SCOT. 

in. livrrcalion (/ritundH for 

tmidoipfn "oj indnairioi tominmy.] 
Hfid no) entitled to bcnelll of Act. 
as not hi-nig unum ffuid vvltti factory, - 
iM.AM* ID VI,M;J V. J<AI.KIIiK AH- 

HI.OHOR, iiy;mi c. tosf. SCOT. 

so. *- Corporulum alnughter- 

hoiiHtx.) fit Id : ontitlod to henollt of 
tlio Act. iMAMi ID.vi.nwi. V. EniN- 
HI non (Si ai (iiriMiiioeHKCi 

CASH), •[10301 S. C. 4 30. SCOT. 

so. I^lanUrt r«' jirtnnim s.J - 

iitOl : not aiitjtii d to tMUjnflt of Act . - — 
iM.VSP ItKVIAl h V. M'IN'IVKK Co., 
IJ030J H. 40.. SCOT. 

sq. MrUU mrrehanUt' 

praoif'H when aerup uietai cut <f' 
houdlrd for hluHt /urtutrrH.) fit hi; tile 
met Ills were '* adupt(!d for sale ” 
within hactory A’ Workrthop A' t. Iiioi, 
h. i 10, fk so the preni/HeH were ciitilhni 
to l.enetlt of tho hnuw\. Mu - 

I'AitLAM; A Co. V. IVI.AMi ID VI Ml,, 
iM-VM. JtKVl.M K r. Lj.IMtl JU.II 

^rti'ixKou (Wavou'h Cahi fio.’iuj 
S. I •. 4«H. SCOT. 

Jf, . . — /pfff ntrrehanift' d' acuk 

I rndoreta’ premfHrH.i Held: not en- 
I titled to l.encllt of A<'t, kIuc** the 
I nrtfcIcH vvero not altered r>r “adapted 
1 for aaJe.” - Jm.am> ID'VKsok r. 
Kahkon Huoh., (iSMUj S, <J. 480. - 
SCOT. 

, St. Jmmr'H worktihop he- 

I loiiuno/ to eo ttpf ratm Horieiy df* dofnp 
too/ /. fttr Hof (/ /// I. {irfn»-ny.\— JfeUl : ftol 
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entitled to benefit of Act, In respect 
that work carried on was not " by war 
of trade or for jpnrpofies of gain ” with 
J’aotory & Workshop Act, 1903. — 
Inland Revenue ». paisley Pkovi- 
DENT <;’0-OI>E»ATIVE SOCIETY, {1930] 
8. O. 497.— SOOT. 

«v. Premisee /or demaliah- 

iTig d? recondUioning Ttwlor ears A 
selling porta dt scrap,] — Held: en- 
titled to benefit of Act, in respect that 
articles were altered & adapted for 
Hale. — I nland Revenue e. Caplan, 
11980] 8. C. fi07.— SOOT. 

sw. Premiaea of aapTuiU 

work contractors.] — Held : not enutled 
to benefit of Act. — Inland Revenue 
V. Ouebie 8c Co., [1980] S. O. 613.— 
SCOT. 

■X. Phmbera* premises.} — 

Inland Revenue v, Coltn Turner. 
Ltd., [1930] S. 0. 620.— SOOT. 

ty. Exc^gtiona — HweUing-houae 

— Cotmtry hakehouse.] — Held : entitled 
to benefit of Act. — I nland Revenue 
V. WlOTOWNSRIRE ASBESSOB, [1030] 
8. C. 643.— SOOT. 

•z, Couniry smUhy.} 

— fleW .• entitled to benefit of Act. — 
Inland Revenue v. Wiqtownsuire 
Assessor, [1980] S. C. 643.— SOOT. 

gn, Country joiner's 

shop.} — Held: not entitled to benefit 
of Act. — ^I nland Revenue v. Wio- 
townshjre Assessor, [1930] 8. 0. 
543.— SOOT. 

•b. Betatlsluip—Workshoj) 

of garage.} — Held : not entitled to 
benefit of Act. — I nland Revenue v. 
iilDiNBUROH Assessor (Hunter's 
Case), [1930] 8. C. 362.— SCOT. 

so. Bespoke tailor'a 

premises,} — ^Inland Revenue v, Gunn, 
Collie & Topping, [1980] 8. C. 389.— 
SCOT. 

Bootmaker's 

premises.} — Inland Revenue v. Mof- 
fat, [1930] S. C. 412.-HBCOT. 

gg. Photographer’s 

shop dt studio.} — Held : not entitled 
to benefit of Act. — Inland Revenue 
V. HAMP'fON, [1930] 8. C. 419.— BOOT. 

■f. Bakehouse d: 

baker’s shop.} — Htld : entitled to 
benefit of the Act. — I nland Revenue 
V. Malcolm, [1930] 8. C. 437.— SOOT. 

•E. Saddler’s shop dt 

teorJbyhop.J — Held : not entitled to 
benefit of Act. — I nland Revenue v. 
ilDiNBURGH Assessor (Gibson's & 
Allen's Cases), [1930] tf. 0. 443. - 
SOOT. 

•h. Jeweller’s shop db 

workshop,} — Held: not entitled to 
benefit of Act. — I nland Revenue v. 
Aoinburoh Assessor (Gibson’S A 
Allen's Gases), [1980] 8. C. 443.— 
SOOT, 

»k. Shop for the 

repair of weighing-marhines.} — Held : 
not entitled to benefit of Act. — ^I nland 
Revenue v. Avery (W. 8c T.), [1930] 
8. C. 490.— SOOT. 

el. — — Vrtamery where 

mUk pasteuri»d, ohiOed, db battted. 
prior to distrUmHon.h-^rield : entitled 
to benefit of Act . — inland Revenue 
V. Tranent Co-operative Society, 
[1930] 8. O. 608.— SOOT. 

em. Plumbers* pre- 

mises.} — ^Inland Revenue v. Coun 
Turner, Ltd., [1980] 8. C. 620. — 
SOOT. 

g0, Distributive wholesale 

business — Wholesale seed merchants* 
premises where seeds cZeoned, stored, dt" 
sold.} — Held: not entitled to benefit 
of Act. — Inland Revenue v. Ronald - 
HON 8c CO.. [1930] 8. O. 348.— SOOT. 

eo. Premise# of 

wholesale mawrfdaturing ekemists edso 
dealing in proprietary medicines ,} — 
Held: the premises were industrial, 
but were subject to apportionment. — 


Inland Revenue v. Hatbiox 8c Co., 
[1930] S. C. 369.— SOOT. 

gp. Premises where 

proprietary whisky blended, botUed, 
ooaSed, db dispatch^.} — Held : not 
entitled to benefit of Act. — Inland 
Revenue v, Johnnie Walker 8c 
Sons, [1980] 8. O. 372.— SCOT. 

sq. Fadory for treed' 

ing brewers* draff, grain, db yecut .} — 
Held: entitled to benefit of Act. — 
Inland Revenue v. Brewers Food 
Supply Co. (No. 2), [1930] B. C. 383.— 
SOOT. 

Warehouse of 
glass manufacturers where glass cut to 
suit cwdomers.} — Held : not entitled to 
benefit of Act. — ^Pilkington Bros. v. 
iNULKD Revenue, [1930] 8. C. 387. — 
SOOT. 

St. Premises for the 

repair of packing cases db washing of 
bottles of whisky olenders.y^HtM : not 
entitled to benefit of Act. — ^Whitb 
Horse Distillers v. Inland 
Revenue, [1930] 8. C. 426. — ^SOOT. 

- Wool brokers* db 

Wool merchants* premises.} — Held : not 
entitled to benefit of Act. — ^M'L sod 8c 
Sons v. Inland Revenue, [1930] 8. C. 
434.— SCOT. 

sww. Brewers* pre^ 

mises where beer chilled, carbonised, 
bottled, packed, db dispattked.) — Held: 
not entitled to benefit of Act. — 
Inland Revenue v. Maolaohlans, 
Ltd., [1930] 8. G. 449.— SOOT. 

SEX. .}~Held: 

not entitled to benefit of Act. — Inland 
Revenue v. William Younger & Co., 
[1980] 8. O. 648.— SOOT. 

syy. Premises for oil- 

blending.} — Held : not entitled to 
benefit of Act. — Inland Revenue v. 
Sharp 8c Co.. [1930] S. C. 463.- 
SOOT. 

szz. Printing machine 

manufacturers* distributing depot — Old 
machines taken in part payment, re&yn- 
dUiemed rf* sold.} — Held: not entitled 
to benefit of Act. — Inland Revenue 
V. Dawson, Payne & Elliott, [1930J 
H. C. 493.— SOOT. 

Creamery where 

milk pasteurised, cMded, db botUed, 
w^or to distribuiion.j^Held : entitled 
to benefit of Act. — Inland Revenue 
r. Tranent Co-operative Society, 
[1930] 8. C. 603.— SCOT. 

■bb. Warehfnwe in 

Scotland of English brewery used for 
guieting, fining, botUing. db maturing 
Cecr.] — Held : not entitled to benefit 
of Act.— I nland Revenue v. Whit- 
BIUCAD 8c Co.. [1930] 8. C. 616.— SCOT. 

soo. Premises where 

gram cleaned dt dressed to make it fit 
for sale.} — Held : entitled to benefit of 
Act. — I nland Revenue v. Aberdeen 
Commercial Co., Inland liEVKNUS v. 
Hutchbon, [1980] 8. C. 666. - SCOT. 

sdd. Purposes of storage 

-Duty-free weerehouse of diStiUery.}— 
Held : not euUtlod to benefit of Act. — 
Distilleiw Co. v. Inland Revenue, 
11930] 8, C. 329.— SCOT. 

ggg. .]— Held; 

not entitled to benefit of Act. — Scot- 
tish Malt Disthxbrs, Ltd. v. Inland 
Revenue, [19301 8. C. 336,— SOOT. 

sft. Premises of cold 

- company.] — Held: not entltJed 

to benefit of Act. — U nion Gold 
Storage Co. «. Inland Revenue, 
[3930] 8. C. 337.— SOOT. 

sgg. Whtdesaie seed 

nwrehants* premises where seeds cleaned, 
stored, db soML ] — Held : not entlttod to 
benefit of Act. — I nland Revenue r. 
Donaldson 8c Co., (19S0J 8. C. 348.— 
SOOT. 

shh. Contrador’s bwild- 

ing where fodder cut, crushed, db mixed 
by machinery.} — Held : not entitled to 
benefit of Act, — ^W ordib 8c Co, v. 


Inland Revenue, [1930] 8. C. 365.—. 
SCOT, 

sM. rr'Z — ^oetory for treat- 
ing brewers* draff, grain, db 

HeM: mititled to benefit of Act. — 
Inland Revenue v. Bebwebs Food 
Supply Co. (No. 2), [1930] 8. a 383. — 
SCOT. 

Premises of 

public works eontradior.} — Held: not 
entitled to benefit of Act. — ^Inland 
Revenue v. Melville, Dundas 8c 
Whitson, [1630] 8. C. 477.— SCOT. 

•U. War^ouu in 

Scotland of Engliah brewer used for 

,^not°^^&ed to bene^ 
of Act. — ^I nland Revenue v. Whit- 
BBBAD 8c Co., [1930] 8. C. 616. — ^SOOT. 

smm. Primary purpose 

other than that of factory or warksh ^ — 
Hefuse destrudor of town eouneil .} — 
Held : not entitled to benefit of 
Act. — ^Paisley Assessor v. Inland 
Revenue, [1930] 8. C. 339.— SOOT. 

■nn, Phedogrupher’s 

tkop db studio,} — Hdd : not entitled to 
benefit of Act. — Inland Revenue v. 
Hampton, [1980] 8. C. 419.— SCOT. 

•oo. Corporation 

slaughterhouses.} — ^ffeZd .* entitled to 
benefit of the Act, as the premises were 
primarily occupied 8c used tor the 
purpose of a factory or workshop, 8c 
not for providixtf the necessary 
statutory facilities for the slaughter of 
animals, a jpurpose which would have 
brought the promises within ex- 
ception ( / ). — Inland Revenue v. 
Edinburgh assessor (Slaughter- 
houses Case), [1930] S. C. 429. — 
SOOT. 

Bpp. Manufacturing db re- 
pairing shops of steamship owners .] — 
Held: entiUed to benefit of Act. The 
premises were occupied for the pur- 
poses of manufacture 8c repair, which 
were factory purpoBes, & as they were 
expressly Inoluded among factories by 
the Factory Sc Workshop Act, 1901, 
Sched. VI, they were wlwin the 1928 
Act. — Inland Revenue r. Clan Link 
Steamers, [1930J 8. C. 445.— SOOT. 

gqq. Creamery where 

milk pasteurised, chilled, db bottled, 
prior to distribution,^neld : entitled 
to benefit of Act, — Inland Revenite 
V. Tranent Co-operative Society. 
(1930] S. C. 503.-H8COT. 

•nr. Freight-transport lands d: herU- 
ages — Dock purposes — Ground, ware- 
houses, cudcmi-house, db caiUe sheds at 
docks.}— As regarded the buildings 
belonging to the dock authority 8c the 
ground within the dock precincts 
leased to shipowners, the Inland 
Revenue OfiScer, in view of an tmder- 
taking given in Parliament, conceded 
that, with the exception of the oustom- 
honse, they were freight-transport 
lands 8c heritages. 

As regarded the custom-house, the 
buildings erected & owned br the 
occupiers, the ground out-wlth the 
dock precincts leased to the ocouplem. 
Sc the cattle sheds : — Held : they were 
not freight transport subjects, m 
respect that they were not occupied 8c 
used for dock purpoaes as part of a 
dock undertaking, hut for the ipeolal 
purposes of the oooimiers. — (mTDB 
navigation Trustees v. Inland 
Revenue. Inland Revenue v. Kirk- 
wall Assessor. [1930] 8. C. 464. — 
SCOT. 

stt. Who may appeal as to ctassiAea- 
tion — Officer of Inland Revenue — Sed. 
9 (10).}— Held .' an aqtpeal at his 
InsfiKDoe was competent. — Inland 
Revenue v. Brewers Food 
CO., [1930] 8. C. 323.— MOT. 

FART L 8B0T. 4 .SUB-nOT, 4.— A. 

Ti^, as the owner of oartidn Ism^iTfc 
buildmgs in Hobart, was xEted by tbs 
munSN^ ocmncU in fespeot of snoh 
buildings which were wsed as a pubUo 
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267a« Romtti CathoUe Ohurdi dlvIM Into 

*' Messed ** St ** unblessed ” parts.] — A 

Bomaii Catholic ^urch was di^^ble by a 

part in wh^ the altw slo!^’ & an^^^^- 
blessed ** part. The whole building was used 

K tblic religious worship^ but on certain 
in the week the pamtion was drawn 
across St the unblessed *’ part waa used for 
danoeSf the proceeds of which were devoted 
exclusively to church purposes : — Held : the 
unblessed '' part waa not exempt from rales 
under the Poor Hates Exemption Act, 1833 
(c. 30), & waa properly included in the 
valuation list. — Cardiff Archdiocese Trus- 
tees r. Pontypridd Area Assessment 
C oMMiTTEK St Mountain Ash Ratino 
Authority (1930), 94 J. P. 240 ; 40 T. L. H. 
033 ; 28 L. G. B. 636, D. V. 


281 . Add. AnnoUUione : — Gonsd. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 h. J. 
P. O. 1. Apld. Pisher v. Oldham (\»rpn.. 
[193012 K.B. 304. 

286. Add. Annotedwn : — Aa toJS) Consd. L. O. C. v. 

Hackney B. C., [1928] 2 K. B. 688. 

827. Add. AnnoicUion : — Raid. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 h. J. 
P. C. 1. 


Sun-sECT. 14 a.— Industrial Hereditaments. 

See Sect. 3, Hub-cuK;!. 4, ante, 

BBS. Add. Annotaiimi : — Refd. New Liverpool 
Eastham Perry & Hotel Co. v. Ocean Accident 
A Guarantee Corpn., Ltd. (1929), 142 L. T. 
340. 


444. Add. AnnoiaHon : — Consd. B, v. Ixmdon 
County Council, Etc p. Swan St Edgar (1927) 
(1929). 46 T. L. R. W2. 

601a. Royal Aoadsmy of Dramatic Art.] — Ejt /). 

Hoyal Ac ademy iif Dramatu' ,\.rt (1930), 
74 St»l. Ji>. 106, I). i\ 

508. Add. AnnoUUuma : — Consd. General Medical 
Council V, 1. K. Comm., English Branch 
Council of General Medical Council v. 1. R. 
Oomrs. (1928), 97 L. J. K. B. 678 ; Midland 
Counties Institution of Ki^ineere v. Inland 
Revenue Comrs. (1928), 14 Tax Cas, 286. 

649. Add. Anmtation : -Consd. Towler r. Theth»rd 
Rural (\nimil (1929), 99 1.. J. K. B. 258. 

551. Jdd. Annnhi/ion >Apld. Hastings, lA^rd v. 
Walsingham Revenue Oltlcer, [1930] 2 K. B. 
278. 

552a. - — Not let- Whether within RaUng St 
Valuation (Apportionment) Aot, 1928 (o. 44).) 

- 'Where sporting rights over ag^cultiiral land 
are Bever('>fi but not let the person oxon'ising 
those rights is not entitled w the exemption 
from rates conferred on the occupiers f}f agri- 
cultural land by the Agricultural Rates Act, 
1929 (e. 20). — IJartinos (1a)RD) v. Wai^^inu- 
HAM (Revenue Officer), [19,30] 2 K. B. 278 ; 
99 L. .1. K. B. 386 ; 143 L. T. 474 ; 94 ,1. P. 
130 ; 40 T. L. K. 426 ; 74 Sol. Jo. 298 ; 28 
L. (i. R. 304, P. <\ 

552b. - ' Necessity for severanoe.) — Applt. 
owned 3,000 arres of land. 'Pwo ilumsand 
acres he let to tt^nuni fannom n'serviiig 
to binis<4f the sporting rights ; 700 acres of 
the remainder was wast«> land Ar he farmed 


boyfl* sohool. All puplk, wltb un- 
important exceptions. M'ere liable to 
pay fees. The fees rooetrod were 
considerably k>«s than the expense 
of the school. The dofleienoy was 
made good from income dorlTcu from 
capital inveffted in trust for the 
school. Under the trust deed by 
whloh the school w'as eetahliahed, & 
Christ Collefro Acts, 1926, no member 
of the board of managinnent could 
derive any profit from the school ; — 
Held : even If the school were used for 
charitable purposes it was not used 
solely for such purposes, in that the 
compulsory pavmeut of fees by pupils 
made the institution a business ; &, 
the words charitable purposes ’* 
should be construed efuedem generin 
a'lth hospital 4fc bonovolont society. & 
not in their technioal sense.- Unaiar 
UOI.LKGR Taivr r. Hobart Coiirx., 22 
Tas. L. n. 67.- AU9. 


n i. IFAef Aer huUdinge used 

eddy far eduoatioruU purposes exempted.] 
— Held : in Hobart Corpn. Act^ 1893 
(Tas.), 8. 116, aa amended by Hobart 
Coipn. Aot, 1921 (Tar.J, s. 18, 6r In 
Hobart Water Aot, 1893 (Tas.), s. 60, 
the words “ charitable purposes ** 
should be construed efusdem genade 
with hospital A benevolent asylnm 
Be not in their technical sense, therefore, 
buildings used aoMiT tor ednoatl<maI 
purposes were not exemnted from rates 
by those sections, even if aueih purposes 
were obaritablo m the teohnloal sense. 
— Cbribt Coxxsox Tbubt e. Hobart 
CIoitPN. (1928), 40 C. L. K. SOS.— AUB. 

s I. Beamen*a FrinuOp Soeittg — 

Work gtoen ugp by soeisfy df oanUnued 
bp Navy Lomus of Canada.)— Held.* 
the latter body was not exempt. — 
tte Navt Lxaoux or Canada (Absbms- 
KENT or Haufax Bbancr or), (1927) 
8 D. L. R. 184 ; 69 N, S. R. 212.— 
CAN. 

f (p. 460) L Reaeroe for ekoue 

srottnd.}— Coioioa «. RocERAMrTox 
Smr Cowott. (1928), 22 Q. J. P. R. 91. 

-AW. 


PART I. 8S0T. 4, 8UB-BB0T. 7. 

1 I, Seminary for rdticofion of 

mUefonary prieeU.y^Held : the build- 
ing oonld not be deemed to be one 
" peed for efanreh pnrpoeee ’* within 
School Assessment Aot, R. 8. A., 1922 
(0. 62), s. 24 (d). ac was not exempt. — 
RtrmxNiAN Cathouq Mxbsion or thk 
Oxdbb or St. Baszx, this Oiucat in 
Canada e. Mondarx Hchoox, PiSTiucTr, 
No. 1603, [1924 J 2 D. L. R. 1148; 
[1924] 2 W. W. R. 481 ; 20 Alta. L. tt. 
S38.~CAN. 

m i. BuUditip aUo used for 

receipt of rerd.h-Heid: a building 
which is used or oooupied tor reli^ous 
teaching Is ** Milely ** need or occupied for 


the owner, other than the land which is 
<iocupied by 6c used in oounecUon with 
the boUdlog, is payable ft is paid in 
the building. — R oman Catuuuo Abch- 

BISHOP or SVDNBT S, MXTBOPOtlTAN 

Water, Skweraor ft Drainaub 
Board (1928), 40 O. L. R. 472 ; [1928) 
Argus L. H. 162.- AUB. 

PART 1. 8S0T. 4, BUB-BEOT. 10.— €. 

if. ZAabUUy bdore U»ue of patent,]-- 
Ruddrix V. Georoison a 873). 9 
Man. L. H. 407.— CAN. 

iij. O'Gradt V, McCAmuT 

(1^8). 2 O. R. 309.— can. 

sh. HaH^irud lande.] — Ue 

M^rrs (1891), 7 Man. L. H. 434.— 

e). IFhefher leases of CommonweaUh 
land liable.) — The l es se e of land leased 
by a private Indlvldnal from the 
Commonwealth of Australia, the owner 
of the land, is not liable to be rated by 
a local authewtty, the land itself not 
telng rateable land.— C oaldraxe e. 

Cm Ootntou. (1928), 22 
Q. J. P. R. 34.— AUB. 

PART 1. BSOT. 4, BUB^NCT. 12.- 
A. (a). 

sk. Ayreemetil teOA munidpaiUp 
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exempting taxpayer from taiee» — School 
taxea eollected erparatelg bp achool 
truateea — Whether exemption appliea 
to tehool taxea.] -Ex p. Bathprsi' Co.. 
[1928] 4 D. L. li. 66. —CAN. 

PART I. BBCT. 4, BUB-BBOT. 80.— A. 

1 1 . Ix)adtnppUrAegutpmantfor 

ehipment of cool. >— Me Acadia Coal 
Oo.’s AmwMMXNT. (1926) 1 D. L. K. 
1179 ; 68 N. S. R. 17.-^N. 


PART I. BBCT. 4. 8UB-BBCT. 24. 

C. (a). 

1 I. - Land used for quarrying 
atone for harbour worke.V Land used 
for (luarrylitg stom^ for tiie purposes of 
harbour works is nut exempt from 
rating. -NAnKR BoiioruH Council r. 
NaPIKR UAUnOVR HOAlOi, f)03UJ 
N. Z. L. n. 231). N.Z. 

PART 1. SECT, 4. tUB-BSCT. 24. -K 

482 U. .]— EtiTootrRT Corpn. v. 

Union GoTgRNMXMT (1929), 60 N. L. R 
21. - -8. AT. 


PART I. BBCT. 4, Bim-BBOT. 24. -L. 

sn. Land leaaed to oommiaaoriat offtrer 
dr occupied by troop*. h-Held : exempt. 
— Principal SECRCTARr or State 
FOR WAit V. Toronto Corpn. (1863), 
22 U. C. R. 661.— CAN. 


PART I. BBZrr. 4. BUB-8ECT. 24. ~ Q. 

a 1. .1 — Be HYDRO-ELErmuc 

Power Commimion or Ontario ft 
Thorold ft Pelham TowNsuipn (1984), 
65 O. L. K. 43].— CAN. 


si. Ixind uard for puldic regerve- 
ZooUm<nl garden*.]”- field : tins land 
was used fr»r a publk' reserve within 
s. 1 32 (c> of the Local Government Act, 
1919. s. 132 (eh ft aas exempt from 
rates.- Muniou'al (XnrnciL or Mob- 
man e. Spain (1929). 29 S. It. N. Cw. 
402 ; 46 N. H. W. W. N. 17 
L. G .n. 81. -AUB. 
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Cases 652b— 4t75b. English and Eiiipire Digest Sufplement. 


300 Acres himself. He let the sporting rights 
ovov the whole 3,000 acres to B., under an 
agreement contained in correspondence 
between them. 3'hcre was no grant by deed. 
Applt. was rated separately on the sporting 
rights so let Ac appealed from an order of the 
justices directing the issue of a distress 
warrant in respect of those rates : — I^eld : 
applt. was not rateable in respect of the 
sporting rights as there was no legal severance 
of the right from the occupation of thfs land. 

V . Thetpoiid BunAii C’ouncmi. 
(1929), 99 J.. .1. K. B. 258 ; 143 J.. T. 45 ; 94 
,f. P. 77 ; 28 li. G. B. 108. 

680. Add. AmwinHon :-~-Rcfd. Busby v. Avgherino, 
IJ928] A. 0. 290. 

869. Add. Annoiaiion Refd. Musmann v. 
Engelke, [1028] 1 K. B 90. 

675a. House let out in apartments or lodgings — 
Representation of the People Act, 1867 (c. 102), 

s. 7.]-— By Representation of the People 
Act, 1807 (30 Ac 31 Viet. c. 102), s. 7, where the 
owner is rated at the passing of this Act to 
the poor rate in respect of a dwelling-house 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability to be rated for the future 
shall cease ; Ac after the passing of this Act 
no owner of any dwelling-house so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 
. . . When the dwelling-house shall bo 
wholly lei out in apartments or lodgings, not 
separately rated, the owner of such dwell ing- 
, house shall bo rated to the poor rate. 

Applt. Ac live other persons each occupied a 
room in a six-ri)omed dwelling-house in a parish 
within a parliamentary borough, Ac had the use 
in common of the street door, passage, stair- 
case Afc domestic conveniences ; the owner did 
not occupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of liis own room. 
At the time of the passing of above Act 
the owner was rated in resiiect of the whole 
house, instead of the occupiers, by virtue 
of 8ma11 Tenements Act, 1860 (c. 99). 
After the passing <jf above Act, the <)verseers 
of the polish mode a lote, in which each of 
the six i>ceupiors was separately rated : — 
Held : the owner of the liouse, & not the 
several occupiers, was rateabh* ; for that the 


house came within the exception in sect. 7. — 
Stamper v. Sunderland Overseers (1868), 
Ij. R. 3 C. P. 388 f 37 L. J. M. O. 137 ; 18 
L. T. (182 ; 32 J. P. 439 ; 10 W. R. 1063. 


AnnoUiitom. : Coosd. Thompson v. Waid (1871), L. ll. f, 
C. 1-*. .127 ; boon v. Howard (1874), L. R. 9 C. P. 277 ; 
Bradley v. Baylls (1881), 8 Q. B. D. 196; White & 
Hales 1 *. Islington Corpn., (1009) 1 K. B. 133, PoUd, 
Griggs V. Stevens (1909), 101 L, T. 950. Consd. R, v. 
Roberts, Erj). Stepney Borough Council (1016), 84 L. ,1. 
K. B. 1 577. Reid. Mason t>. Bennett ( 1 888), L. R. 4 0. P. 502 ; 
Barrios r. Petcis (1869), L. R. 4 C. l^ 539 ; Cull v. Austin, 
Austin V. Cull (1872), L. li. 7 C. P. 227. 


675b. .] — Re^. was rated Afc assessed 

to a general rate in respect of a house which 
was situate in the parish of H., which 'was, 
at the date of the passing of Representation 
of the People Act, 1867 (c. 102), Afc had ever 
since been, situate in a parliamentary 
borough. Kesp. did not occupy or reside 
in or exercise any supervision or control over 
the house, which was a private dwelling- 
house consisting of a basement, a ground 
floor & two other floors, & was let by resp. to, 
Afc was occupied by, three tenants. The 
rateable value of each of the tenements was 
under £20. Each tenant had a separate 
letting & a separate key, & had the exclusive 
use Afc occupation of the rooms let to him or 
her. On an appln. for a distress warrant 
against resp., it was contended on behalf of 
applt. that the borough council were entitled 
to rate resp. under Representation of the 
People Act, 1867 (c. 102), s. 7, inasmuch as 
the house was wholly let out in apartments 
or lodgings not separately rated. It was 
contended on behalf of resp. that the hoube 
was not wholly lot out in apartments or 
lodgings not separately rated within the 
meaning of that section, Afc that the demand 
was bad, as no allowance, abatement or 
deduction had been made to resp. under 
l*oor Rato Assessment Afc Collection Act, 
1869 (c. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-house wholly let out in apartments 
or lodgings within the meaning of sect. 7, 
& they dismissed the summons : — Held : on 
the authority of Stamper v. Sunderland 
Overeeersy No. 676a, antCy the council were 
entitled th rate resp. under sect, 7 of the Act 
of 1867, Afc the appeal must be allowed. — 
Ckigos V. Stevens (1909), 101 L. T. 950; 
74 ,1. P. 07 ; Konst. A W. Rat. App. 154 ; 
8 E. G. R. 03. D. (\ 


PART I. SECT. 4, SOB-SECT. 34. 

t (l>. 512) i. Phuit tl* oj 

ml tompani/.] lit \UTi. Gn, (’o , 

l.i’l). (Mia.). 119291 4 1). h. R. J070 . 

1 \\. \\. 9. 3H. CAN. 

g (p. 512) 1.- x-Pf€ 8hn in ('roun 1 
^ Where the fee still rciualuA In the 
CrovGi, the intoroHt of tbo holder of u 
homoHleiid claim Ih iiol bubject to 
taxation bv a munloinulttv, ulthougli 
tho holder pomonally lb. U. v. 
Mathqui Muniou*aliiy (1901), 8 

B. C. R. 289,- CAN. 

•o. i ‘nwerty Itmpttnvnly tn t - 

Itolling stock d* much no ry of ruUuuy 
fowpotiji/.l — Sr Kdmonion. Dun’vkha’^ 
U. Buiriea Colummia Ry Co A 
McLki.i.an School Disrmrr, |l92bj 

2 W. W. li. 684.~-CAN. 

*p. - - - Mnrhtnr used for diggnio 
rfsrrtwir.) Sr Mannix A' Wai.ohkn 
A McIjKNNtN School DiSTiun, il92b] 
2 W. W. R. 6S6.-~CAN. 

BQ. Sto<k-ni-trod * Umlcr a statute 
autluirishig the osnchbinoiit of *' limit, 
buUdlngb, A buplnt'as/* a stook-m 


trniU' Ih not asbCi»al>lr. ITaiiht- 
Eduoktiiy Ukos. r, Riihal Munki- 
I'Ai.nv Oh Rjohkdai.k, B. F. Hahris 
Go., r. ]tl HAL AlUMCiriLITy OF 

IJJUHUOALIV, I1U29J 2 1). L. R. 507, 
537 ; J W. W. li. 682 ; 23 8. L. H. 
386. - CAN. 

■r. (fiwtn/cKnu.]- Utld ; thegiuitr} 
erniio ou rt'bji.’s pi'ciiUbCH uas not 
abNONbHlik' or Imblo to taxation undw 
Ontario Absessnuait Act, 1927, wm* 
iifUrnu'd, It being hold that the subjeet 
<jt abMeHNiuent eUurl) fell within bnh 
bort. 19 of seet. J of bald Act. & wab not 
taken out to the oxeeptlon ; the 
iiunable part of the erauti, if it bhould 
not ho reganled ab a chattel & not 
uithiu sect. 1 </»), was imu’hlnerA 
nbtnl tor manufacturing,'' Si nut 
“ imvehinery used for the production 
or bupph of inoli\e iiouer.’' — Foni* 
GiTY r. Foho Moior Co. op Canada, 
Jm>.. (1929J 4 n. li, R. 597 ; .S. C. It. 
190 ; affg.y 110291 2 D. h. R. 109 ; 03 
i). li. H. 410.- CAN. 

St. GaaoKai pumps tanks at ttrrvic€ 
atafitm.l— iMi’KitiAi. GiL, Ltd. r. 
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lilMlouKJ (Gilt ), (1929J 1 I). 1.. I?. 
479. CAN. 

tv. Lugs brought douu a 

il\er into a town for tbo purpose of 
shipment, 4c kept awaiting bhipiuent, 
in a houiu in the rl^er witlilu the 
limits of tho town, at the time an 
ubbcssincut is made, may be assessed 
by tho town imdct the Asst'ssment 
A(t. K. S. N, S. 1923 .— Hoixinuh- 
I woitrii A, ttmrNKY, Ltd. i\ Buidok- 
( WATHH, 11929) 1 I). L. R. ISl ; (lO 
1 N. ,s. R. 219.— CAN. 

PART I. SECT. 5. 

BW. 3fortgagee — Of Irasehold interest 
in land.] — Held: not a mtgee. of 
“ ratable property ” witbm Hating 
Aot, 1925, s. 70 .— Waitomo County 
Council v. Milks, [1928J N. Z. L. H. 
22.— N.Z. 

BX. Colttery company Jetting houses 
to xcorkmen during rmpfopmenf,}- - 
d3VCKHAVEK At MKTHIL ('OBPN. V. 
Wemyss t'OAl. Co., 11928] 8. C. 66. — 
SCOT. 



Vol. ZXXVUL^-Bates and Bating. Cases 675o— 705. 


675c. — — - Effect of Poor Rate Assessment & 
Collection Act, 1869 (c. 41).] — Resp. was the 
owner o| a tenement situate in a bor<.>ugh 
which in the year 18H7 was. A: ever since had 
been, a parliamentary borough. ' The t<‘ne- 
ment was wholly let out in apartments or 
lodgings not separately rated within U<‘prt‘- 
sentation of the People Act, 1807 (c. 102), 
s. 7. Ihirporting to act under that sect., 
the rating authority rated resp. as owner, j 
instead of the occupiers of the tenement, ' 
without allowing him any commission, 
abatement or deduction: — ifcW ; the Act 
under which resp. was rateable as owner I 
instead of the occupiers was not Representa- 
tion of the People Act, 18(i7 (c- 102). but was j 
PtK>r Rate Afisessoient A: (.'oUectioii Act, | 
1809 (c. 41), k he was entitled to the ct»in- ^ 
mission, abatement or dcHluctiun specitied ] 
in sect. 3 sect. 4 of the later Act. — I > avis 
r. Wallis, f 1908l2K.il. 131 ; 77 K, 15. j 

132 ; 98 L. T. 411; 72 .T. P. 105 ; 21 T. h. H. 
3.50 ; 0 K. (f. R. 493, D. (.’. 

AtmnutfuwJi : Consd. (‘rijc?*. r. (laush. 101 I. J 

a..o. Overd. Whin* \ r. isUntrLiti < ort»t! . 'I'luo 

I K. U. i;M. Refd. N'ot.-s r. sirorijf. (ILMi'M ^ K. H (.> 

675d. - .] Applls. were the owiiei.s 

<if tenements situate in a borough \vhu*h in 
the year 1807 was, A ever since had been, a ' 
parliamentary borougli. The tenements were 
wholly let out in apait merits or Uxlgiin^s not , 
s<*j)arate]\ rated within Representation of 
the IN'ople Act. 1S07 (c. 192), s. 7. Pur- ' 
)»orting to act under ttiat sect... the rating ' 
aiitlmrity rate<l apfilts. as owner.s, instead of 
th(‘ occujiiers of the tenements, witiiout 
allowing them any commission, abatement ■ 
or reduclkm : Hvht : ajiplts. wer<‘ pmperly' 
rated as owners, instead of the occupiers, | 
under R<*pr<‘seutal ion of the' JN'ople Act, ' 
1807 (<*. 192). s. 7, A: wen*, therefor*-, not , 
(‘iititled to any commission, abalemtenl or ' 
reduction from the amount of the rab'. That 
portion of Representation of the JVofile Aet, 
1807 (c. 192). s. 7, which i)i*<i\ides for the 
rating of owin*rs of hou-.es wh«»II> let out in 
.'Vjmrtinents or lodgings nr>t M‘j>aratel> rated 
has not been repealed by uiiplK'at am by 
Poor Rail* Assessment A: (Villeifion Act, 
1809 (< . 41), or othen>ise. WiiiTL A: Halls ' 
f. I-LlvoTuN (’oi;PN.. 11999] 1 K. 11. 133;, 
78 L. K. H. 108 ; 73 .1. P. 41 ; 2.5 T. J.. R. 
121 ; 2 Konst. Hal. App. 798 ; 7 L. (». It. 

133 ; 53 Sol. .lo. 97 ; auh iivni, flAT.l-.s c. 


IsuNoTON IloHoroii CorNriL, 100 Ia T. 22, 
O. A. 

Consd. OHkks r. Stovens XOl I,. T. 

fl.'eO. Folld. Xok**s r. Streunr, 1 15109] ‘i K. It. 03;*. Consd. 
IL r. llolw'vt-. [191 4) 1 K. It. 3651 ; U. r. (*»r«e)n Itoborts, 
/•;.! <'ei*n».. fl9!.'»j :i K. It. 313 . Retd. Kent v. 

mtall. 11911) 3 K. II. 1103. 

675e. - - ^ Who may be liable - Agent.] ' 

An agent wlu> is employed by the owner of 
n livielling-house, situate in a parliament ui'j" 
borough. A wholly let out in apartments, 
to collect, the routs on his behalf is not liable 
to be rate«l as *nvner under above Act. 
NoivKs r. Srinixo. (1909] 2 K. B. 025; 78 
b. .1. K. 11. ion ; 101 b. T, 318 ; 73 J. P. 
417 ; 7 b. U. R. 870. 1>. i\ 

AnmHnhoti • Consd. Water POvU-tl r. Brooks 

(imin. 7i> T., J. K. B. ;().*». 

675f. To what boroughs applicable.] - 

Till* council of a metropolitan bortnigh, which 
became a parliamentary borough some jeaw 
after the passing of Repri-sentation of tlie 
PiMipli* Vet. 1807 (c. 192), rated the owners 
of t\M> dwclliiig'housos which weiv wholly 
h‘t out in apartimuits or lodgings not 
si-parati-K rated, A allowed them the (nm- 
iiussions or abatements authorised by 1‘oor 
Rate A.ss(>srfmeiit A Pollection Act, 1809 
(c. It). 'I'iic local govt, auditor at his audit 
iiuule a surcharge on the rate eolleotor in 
ie.spt*et of the amount of tliesi* ahatiMuents : • 

//i/d; the nord-, “ all boroughs in Repre- 
sentation of th(‘ People Act, 1807 (c. 192), ». 7, 
extciuletl to all boroughs which had sineo the 
pa.ssing of til, it Act Is-coiue parliamentary 
hormighs, A were not limited to boroughs 
uhicli Nveie in existence as ]>arliatnentary 
borough.s at the date of it*i jiassing ; the 
ournrs ought to lia\e been rated under that 
sect. A wi're tlierefore not entitloil to any 
commissKU), ahat.ement or deduction from the 
amount of the rate; A the surcharge wiu>, 
1 hei-i'fore, riglillv made by the auditor. - 
lb c l<om.:i{'i H, 1 191 1 1 I K. 15. .309 ; ftuh nom. 
It. c. Hobmits. h'.r p. Ra'ITBBska BoltuiJoii 
boi NCIL, 8." b. .b K. H. 1 10 ; 109 J.. T. 400 ; 
77 J. P. 493; 57 Sol. .In. OU ; 1 H. K. A. 
I2J ; II b. (i. Jb 913, A. i rrvHih (1912), 
J9h b. 3'. 01, 1>. ; tmhuvtfUA'nf 

Muh nom. ItomatT-^ r. RA'n'BKsi-JA Mbtibi- 
I'OLi'iAN BoKormi (1914), 1 lO b. T. 500, 
A. 

InttoWfion : Rdfd. »' Hniuu.v (1913), 1 1 L. 9. 11.326, 
676. \fter this ease add “ .SVi', alfto, 1/ V.Niu.oiil) «fc 
Tlnxnt, .\ok. 435.3, 4351. 


Part II.- Basis of Assessment. 

703. Annuiuiion : Consd. ( onsett Iron C’o. ' 705. Add. Aimoiatutn : Consd. Consett Iron ( Jo., 

r, Durham County As.s<*s.sincnt Committee ' bid. r. Durham County Assensinent Coin- 

for Nn, 5 or Xoi-th-West Ariia (1930), 99, mitb*e for the North- W csUtu Area (1939), 99 


b-xl. K. B. 27b 


PART 11. SECT, b SUB-SECT. I. 

sy . A ffrermtixi fur jUtd aftaetunnenl vtUur 
— Basin of raiuatxon- i'ottstruiium of 
offrtement.]- CITY nr Otiawa r. <JVVA- 
DiAX Natiox.vl His., tl93.>l 3 

IJ. L. 11. 762 ; {lU2.'d 8. C\ It. 491. 
CAN. 

PART II. SECT. 1, SUB-SECT. 2. - A. 

dll J. Et>IXBVROII ASHESSOB 


I li. J.K.B. 

1-. C ahia & CROI.I.A, I J 9261, :i9H. 

-SCOT. 

dd h. .]- jIi;iuTAisf.f, m.m iti- 

Ar Mtuk. lsvr>jr>n!:vi Assof n., 

LTP. V. OhAHOOW AsaKS^el(, llU2Hj 
s. C’. 461.- SCOT. 

fv. tarm Irt bjf faUor fo hoh 
I H'ttrt/icr rnd ti/ndUxmud as Jan aunval 
I ralwf.l— -M aB-mhau. ft. Wiaiow .ssinitK I 
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27 7. 


ASnlCS.seit. 11929) 8. r B'l. of .s.-hm.; 

n. SCOT. 

PART II. SECT. 1, SUB-SECT. S.- B. 
fi. j IMx.oe > ( 11 V I'elii'N. r. 

I» I i. it. if Ban. 
h(,u IND. 

g f, - ) - B \M;r»»>N ToJiK Ci.Ul* v. 
Banooo.v Coiu's, (1927), 1. L, It. V 
Ban. 76.-~IND. 



Caaes 785— lOSTs. ExausH AXD EimsE Diobst Sufpusmbxt. 


725. Add. Annotation : — ^Dbtd. Oonsett Iron Oo. 

V . Durham County Assessment Committee 
for No. 6 or North-West Area 99 

L. J. K. B. 277. 

726. Add. Annotaiiona : — Consd. L. C. 0. v. Hackney 
B. C., [1928] 2 K. B. 688 ; Oonsett Iron Oo. v. 
Durham County Assessment Committee for 
No. 6 or North-West Area (1930), 99 
L. J. K. B. 277. 

727. Add. Annotation : — Generally t Retd. Oonsett 
Iron Co. V . Durham County Assessment 
Committee for No. 6 or North-West Area 
(1930), 99 L. J. K. B. 277. 

786. Add. Annotaiiona : — Consd. Oonsett Iron Co., 
Ltd. V . Durham County Assessment Com- 
mittee for the North-Western Area (1930), 
99 L. J. K. B. 277. Refd. Salisbury House 
Estate V . Pry, [1930] 1 K. B. 304. 

764. Add. Annotation : — Consd. Oonsett Iron Co. 
u. Durham County Assessment Committee 
for No. 6 or NoHh-West Area (1930), 99 
L. J. K. B. 277. 

789. Add. Annotation : — ^Refd. L. 0. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 

020. Add. Annotation : — Geftemlly, Refd. Oonsett 
Iron Co., Ltd. v. Durham County Assessment 
Committee for the North-Western Area 
(1930), 99 L. J. K. B. 277. 


, Add, Annotation .’—Consd. London Playing 
Fields Society v, Essex (S. W. Area) Assess- 
ment Committee (1980), 94 J. P. 241. 

1057a. .'] — Oudng to 'depression in 

the coal trade applts.’ collieries had at the 
material date been worked for some time at a 
loss, &, they had no letting value for the year 
of assessment. No one would have entered 
into a tenancy of them at any rent whatever 
except on the basis that his tenancy would 
continue for a term of years during which 
trade conditions might be expected to im- 
prove, 80 as to show a profit to the collieries 
on the average : — Held : that in fixing the 
rateable value of the collieries, the rating 
authority or quarter sessions were entitled 
to look beyond the year of assessment & 
consider changes which might happen a^r 
the year of assessment, during the possible 
or probable duration of the tenancy from 
year to year. The hypothetical tenant was 
a tenant “ from year to year ” & not fqr one 
year & no more,” & the rateable value was 
not necessarily nil or a nominal amount, but 
it must be based on the rent which a hypo- 
thetical tenant would give for the collieries 
on the basis that his tenancy would continue 
for a term of years during which there might 
be improvements in trade which might show 


PART II. SECT. 2. SUB-SECT. 8.— 
A. (a). 

t i. EAniordinarv coat of 

conHnustlng reservoir dvHng war.] — 
Fifx assessor V. Dunbrrmline Dis- 
trict CIOMUITTBB. [1029] B. O. (Ofc. of 
SesB.) 304.— «0OT. 

PART II. SECT. 2, SUB-SBOT. 8.— B. 

0 1. Mtyuses occupied by emplovees 

— Showroom for aaUt of gas appliances.] 
— Oribff Gas Lioht Oo., Ltd. v. 
Pbrtusuibr Asbisbsor, Kblty Gab 
To. V. Fifi^ Assksbor, [1928] S. 0. 
(Ot. of Bess.) 456.— SOOT. 


PART II. SECT. 2, SUB-SECT. 6.~A. 

d f. .] — CotTsiN V. Edinburgh 

Absbssor. [1928] 3. O. 392.— SOOT. 


PART II. SECT. 2. SUB-SECT. 7. -A. 

n i. Whether houses let to mvtwrs 
entitled to deduction as being used for 
purposes of working mine .] — Cadzow 
O omKRY Oo., Ltd. v. Lanarkshire 
Assessor, [1928] S. O. (Ot. of Boss.) 


PART 11. SECT. 2, BUB-SECT. 18. 

n (p. 574) f. .]- QinGENBJ.AND 

Deposit Bank. Ltd. v. Brisbane 
om' OOUNCH., [1028] 8. R. Q. 13.- 

h (\i. 674) i. AssessnWTU made 

in one year adopted as assesmnent for 
followim pear — Jietnoval of person from 
munieiprudv .] — removed from the 
nty of T. to the Township of Y. on 
Deo. 14. 1923. He paid an income 
tax to the atv of T. In 1923 & to the 
Townsliip of V. in 1924. An assess- 
ment roll for the City of T. was pre- 

g ared & settled in 1923, piirauaut to 
ye-law under Assessment Aot, R. S. O. , 
1914, 8. 67, &: pltf., then resident in 
T., was entered on this roll for income. 
This assessment of 1923 was, pursuant 
to snb-seot. 5 of said sect. 67, adopted 
by the City oounoll of 1924, byJbye-law 
passed Feb. 28. 1924, the (^ty levied 
on pltf. an income tax in 1924. which 
he paid under protOBt. He now sousht 
repayment : — Held : pltf. should suo- 
ived. — Bifton r. Toronto CitV. [1929] 
.{ J>. L. It. 862 ; B. C. R. 484 ; reveg., 
11929] 1 D. L. R. 933; 93 O. L. It. 
397.- CAN. 


dd (p. .674) I. Bridge over international 
river — Whether doctrine of “ ad medium 
filum ” applies.] — JRc Fort Erie Vil- 
lage & Huffaid 4c Fort Erie Public 
Bridge Oo.. [1928] 1 D. L. R. 723 ; 
01 O, L. R, 602.— CAN. 

n (p. 575) I. Jjands coneerted from 
*' dry^‘ to ** ttffif.*’]— S ecretary of 
Stair for India v. Ramanujaohariab 
(1928), L. R. 55 Ind. App. 289.— IND. 

r (p. 676) i. }*roper deducttom 

from gross tnconu.] — (1) A joint stork 
trading oo. being assessed for Income 
by a city oorpn. was held to have no 
right to deduct from its gross receipts a 
sum received from a building co. for 
dividends upon shares of the building 
00 . owned by the trading co. The 
profit from w'hich the dividends were 

{ mid by the buUdipg oo., though 
lorlvod from rentals of real property, 
& therefore not subiect to OHscssmont 
os income of the building co., were not 
rooelved by the tiradii)« oo. Ob rentals. 

(2) The amoluit of tho allow'anco for 
“ overhead expenses ” should bo fixed 
&; determinable in the proportion which 
the amount of uon-toxable income 
bears to total gross income. 

(3) The trading oo., having power 
imder its charter to acquire, hold, 8c 
sell the bonds Sc shares of other iu- 
rurporatod oos. purchased shares Sc 
bonds of the A. Co. : 4c, to finance the 
nurohase, borrowed money from a 
bank : — Held : in tho oiivumstanoes, 
interest paid by the trading oo. to the 
bank upon the money borrowed should 
not, in fixing the amoimt of tho tradlxv 
00 . 's assessable income, be dednotod:, 
os being expenses or carrying charges, 
from the gross receipts. — Nc Wallace 
Realty Co. Sc Ottawa, [19291 4 
D, L. R. 784 ; 94 O. L. R, 296.— CAN. 

aw. Dedwdion in respect of — Works 
used for manufacture of sted — What are 
— Nat works preparinq scrap metal for 
eale to steel manufacturers .] — John 
Jackson ft Oo. (Iron Merchants). 
Ltd. V . Glasgow Assessor, (1928] 
S. O. 416.— BOOT. 

ax. — — - Works for refining crude ail 
— Whai are—Werks far rc/bww tor.]— 
James Ross ft Oo. (Lms 
Ltd. V , SnKLiNasBiBB Assessor. 
[192B] S. O. 480.— SOOT. 

sy. Manufaetory^Wkat iVoi 

ediars dt warehouse used for ** m ‘ 
homing ^maturing 
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Whitbread ft Co., Ltd. v. Edinburgh 
Assessor, [1928] S. O. 426.— SOOT. 

sx. — Not ^oarehouse, 

stores rf* workshops of whisky blender .] — 
John Walker ft Sons, Ltd. v. Kil- 
marnock Assessor, [1928] S. O. 430. 
—SCOT. 

sb. DietiUery — Bonded warehouaejt 
apart from distiUery — Whether whole 
entitled to deduction as manufactory .] — 
Distillers Oo., Ltd. v. Edinburgh 
ASSESSOR, [1928] S. 0. (Ot. of Bobs.) 
435.— SCOT. 

so. Bonded warehouse farming 

inicgral part of distillery — Whether whole 
entitled to deduction as manufactory.] — 
Lanarkshire Assessor v. Distillers 
Oo., Ltd., [1928] 8. O. (Ct. of Seas.) 
439.— SOOT. 

Erected on ground rented 
by manufacturer — Whether works dt 
ground entitled to deductions.] — London 
& North-Eastern Ry. Oo. v. Glasgow 
Assessor, [1929] S. O. (Ot. of Bess.) 
326.— SOOT. 

si. Orandsland df buildings erected 
far grephuund racing track .] — Scottish 
Greyhound Racing Co., Ltd. r. 
Glasgow AssEssom [1929] S. 0. (Ot. 
of Bess.) 285. —SCOT. 

ih. Mant^adory — Part of process 
carried on at separate works— Whether 
whole entitled to d^uefion.}— G lasgow 
Assessor v. Scottish Tube Co., Ltd., 
[1928] S. C. tCt. of Bess.) 469.— SCOT. 

ak. Stores, warehouses or other 

suJbjects associated wUh but not formtng 
integral part of manufactory — Whether 
whole entitled to <fedHciion.l — John 
Leno ft Co., Ltd. v. Dundee Assessor, 
Dundee Abbkbror v, Don Bros. 
Buist ft Oo^ Ltd., Dunosb assessor 
r. Cairo (Dundee), Ltd., Bell ft 
SotB V. Dundee Assessor, DisnuACRH 
Oo., Ltd. v. Glasgow Assessor, [1929] 
S. 6. (Ot. of Bess.) 315.— BOOT. 

si. Premises used for cold storage. 

— nwmufaeture of ice — Whether 
prenUses entifled to deduction.] — ^Milnx. 
WiLUAM. Ltd. V . Glasgow assessor, 
TTnion Oold Storage Oo., Ltd. v, 
Glasgow Assessor, [1929] S. O. (Ct. ot 
Bess.) 296.— SOOT. 




¥oLZXXniL<-4UitatiidSat^ ia67a--1184a. 


a profit on an average. — CJ oksstt Ibok Co. 
V, Du BHAM CJoUNTT Afi6£B8MBNT OOM- 
lOTTBB FOB NO. 6 OB N0RTH>WBST AbBA 


(1930), 99 L. J. K* B. 277 } 148 L. T. 4 ; 94 
J. P. 115 ; 46 T. L. R. 228 ; 28 L, G. R. 218, 
i\ A. 


Part Hi. — Special Rate. 

1123. Add, Ciiatian .*<-[1928] Ch. 340. 


Part IV. — The Assessment. 


1146. Add. CUaHon .—97 L. J. K. B. 10. j 

1146a. Rating Sc Valuation Act, 1025 j 

(c. 00), Sehed. 1., provisions 11, 12.1— By 
provision 12 of Sched. I. to the Rating Sc 
Valuation Act, 1925 : “ No person who is a 
member of any committee to which the | 
duties of the rating authority with respect i 
to the preparation of the valuation list are | 
delegate shall be qualified for appointment 
as a member of the assessment committee.** | 
A rating authority had appointed a sub- 
committee to fix the values of properties in 
the district for the purpose of the prepara- 
tion of the valuation lim. They appomted 
P. & O. members thereof. Sc subsequently 
appointed the same two persons as their 
representatives on the resp. assessment com- j 
mitteo. The applicant had given notice j 
of objections to his assessment to the resp. 
committee, Sc on learning the above facM, 
obtained a rule niH for a prohibition to that I 
committee from hearing Sc determining his | 
objection : — Held ; (1) a writ of prohibition ' 
would lie to an assessment committee ; 
(2) within provision 12, the duties of the rating 
authority with respect to the preparation of 
the valuation list had been delegated to the I 
sub-committee of which P. Sc G. were 
members, Sc, couseouenUy, they were dis- i 
qualified from sittmg on the assessment 
committee under provision 12, although j 
at the time of their appointment thereto they i 
were not disqualified ; (3) P. A G. were not 
interested ** otherwise** within provision 11, 
which refers to an interest ejwtdem generis 1 


as that of an owner or occupier. — K. c. 
North WoROESTKiiaHiRB Absbssmbnt Com- 
MirrifiE, Ex p. Hadley, (1929] 2 K. B. 397 } 
98 li. J. K. B. 605 ; 141 h. T. 657 ; 93 J. P. 
199 ; 46 T. L. R. 526 ; 27 L. G. R. 458, l>. O. 
1146b. Jurisdiction ol High Court — Pro- 

hibition.] — R. V. North worobstbushibb 
Assessment Oommittbb, Ex p, Hajdlby, 
No. 1140a, anie. 

1158a. Return required by rating authority - 
Porm — Validity.} — Dofts. for the purpose of 
making a now valuation list undoi* llating 
Sc Valuation Act, 1925 (c. 90), s. 40, having 
served a notice on pltf. requiring him to 
make a return of certain particulars, including 
" gross takings St outgoings '* of his licensed 
pnmiiBes Sc other particulars not contaned 
in Hating St Valuation Act (Returns) Rules, 
1926, 8ched., pltf. commenced an action 
fur a declaration that the form of returns 
required was illegal, unauthorised A ultra 
inres, Sc called evidence to prove that the 
offending requisitions were not ** reasonably 
required for the purpose of carrying out this 
Act ” within the above sect. Held : pltf. 
hod proved his case Sc was entitled to the 
declaration claimed. Grant v. Knaueh- 
BOUOUOH i;HIIAN CV)1»NCIL, [1928] (fil. 310 ; 
07 L. J. Ch. 106 ; 1,38 L. T. 488 ; 92 J. P. 
30 ; 44 T. Ij. U. 224 ; 26 li. O. R. 166. 

K Add. Anmdation ; Ah to (2) Refd. R. v. 
West N*>rfoJk AsMCHsmeiit Committt^o, Ex p. 
Ward (F. ».) (19,30), 94 .1. P. 201. 
r. Add. Annotation: -Contd. Kingston Mill, 
Hfcockport V. Owen (1928), 141 H. T. 101. 


Part V. — Making 

Sect. 2. — Ambnokbnt of Rate (Vol. 

XXXVIII., p. 686). 

Add the following case : — 

1164a. Duty of ralUig authority to altar **thaii 
etuTant rata ** — On attaratton of valoaUon list 
by asaamnant aommitlaa.] — Appits., in jran. 
1927, gave notice of objeOTion to the valua- 
tion list, A relief waa refused by the assess- 


of the Rate. 

xnent committee. In Nov. 1927 the new 
assessment committee which came into being 
on Apr. 1, 1927, reconsidered appits.* objection 
A granted relief , as from Apr. 1, 1026. They 
altered the valuation list accordingly, but the 
rating authority refused to altw the rate 
book, on the OTOunii that the assessment 
committee coiud not make their recon- 
sidered decision relate back to the earlier 


(19181 8. C. (Ct. of I 


to. Cartinff coniraefor't premiMer^ 
Compritine ttdUe*. looekthopa, de . — 
CivSUe ofhtima Id for aeparate oeeopa- 
iii»¥-Whdker wMe to U treaty as 
ftmurn <Fdd.h~OowaN a Co. v. Sont- 
BonoB AanasoB, Oow^, A 
Olasoow AanBMoa, (19981 8. C. <Ot. 


of Hew.) 450.-~aOOT. 

PART rV. MECT. 2, SUB-SECT. 1. 

B (p. 680) i, — .1 — Varson V . 

Town or Vcoasyimc (1918). 34 
W. L. R. 604.--CAM. 

If (p. 680) I. Eirror at to oumer- 

SM0.j^KBt7iar v. Sbmfard (Alta.), 
(inn 3 D. L. R. 364; (1997) 9 
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W. W. R. 330; OJW.. (1998} 3 I>. L. K. 
887 ; 110981 «. C. K. 487 -CAN. 

l(p.581)l. - - /leaKRMAN- 

TowN Lakb Dihthkt Hkwsiw Comtim. 
ICx V . C4LHOVN (1803), iO N. B. R* 
(-i AD.) 454.— CAN. 

a (p. 689) 1. " Parcel *’ — 

McBiuns (1937), 38 
B. C. R. 481.— CAN. 



Cases 1184ar-1892a. English and Empire Digest Supplement. 


rating period in whicli the objection had been 
originally taken decided ; — Held : it was 
the duty of the rating authority to alter 
their “ then current rate ” on receipt of 
notice from the assessment committee, & 
“ then current rate ” meant the rate current 
at the date of the objection. — Kingston 
Mill, Stookpokt, Ltd, v. Owen (1928), 141 


L. T. 161 ; 93 J. P. 68 ; 46 T. L. R. 107 ; 27 
L. G. B. 12, D. C. 

1198. Add. Annotation : — ^Refd. A.-G. v. Xeeds 
Oorpn., [1929] 2 Oh. 291. 

1225. Add. Annotation : — Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


Part VI.- 

1309. For “ affg.” read “ revsg.** 

Add. Annolatioji : — As to (J) Gonsd. ft. v. 
West Norfolk Assessment Ooiniiiittee, Hx p. 
Ward (F. B.) (1930), 94 J. V. 201. 

1821a. Appeal by county valuation committee 

— ^Against several assessments — One notice 
sufficient.] — Where a county valuation com- 
mittee appointed under Bating & Valuation 
Act, 1926 (c. 90), 8. 18, appeals to quarter 
H<‘Hsjons in respect tjf the assessments of a 
numbej* of hereditaments in the same assess- 
ment area, it may serve one notice of appeal, 
A set out tJie particulars of the assessnumt.s 
ill a sclieduh'. Separate appeals are not 
necessary, provided that copies of the notice 
ai*c served uiion all persons who would be 
entitled to bo -served if separate appeals were 
lodged. — Glamokgan C'ountv Yaj^uation 
COMM inijJE V . Bauny Akea Akhehsment 
Committee (1930), 99 L . J. K. B. 015'; 94 
J. P. 238; 46 T. L. B. 635 ; 28 L. G. It. 
523, D. C. 

1828a. Where one notice of appeal against 

several assessments. | Glamojigan Coon'J'^ 
Valuation (Yimmuitiou r. Bakuy Auea 
AShESWMfONT ('OMMITTEE, No. 1 32 la, (fttic. 

1382, Add. A imo/atio n : — Consd Embleton v. 
Norwich Union Jafo Insce. Moc., Norwich 
Union Life Inscc. Hoc. v. Embleton (1927), II 
Tax (3as, 681. 


-Appeals. 

1381, Add. Annotation As lo (2) Consd. 
Glamoigan County Valuation Ctiinmittee v. 
Barry Area As.sessinont Committee (1930), 
99 J.. J. K. B. 615. 

1392a. Next sessions after date of rate — Not date 
of realisation of grievance — County Rate Act, 
1852 (c. 81), s. 22.] — The appeal given by 
above sect., to a parish which is “ aggrieved 
by any rate or assessment made upon the 
county rate basis to “ the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ” must be brought to the 
next practicable quarter sessions after the 
pansb is in fact aggrieved by the rate ; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate wliich allected the parish 
of M. was made in Oct. 1904. In Jan. 1906, 
as the result of an appeal by a railway co. 
against their assessment to the poor rate in 
the parish of M., tJie latcabJe value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard as ail'ected that parisli, & also against 
the rate existing upon that basis or standard, 
they alleging that they only knew of the 


PART V. SECT. 4, SUB-SECT. 1. 

Bb. Ej-pciwr o/ offHcrfi/d.]’— 8t. Hya- 

(’INTIIK ((Kuviuc Dl’ I'ATltONAOK 1»K) 
V. St. llyA(’iNTnTC City (11)211), Q. It. 
41 K. It. 49(1. - CAN. 

PART V. SECT. 4, SUB-SECT. 2, C. 

BO. (iorcrumrili utinvai/.]— Jlilti : llu* 
njiiniity paid to a pomtu |jy vlrtiio <»r a 
Duiuiiijoji Ciovmiiiiont annutty 
traA'i, isbuod iiiular tlio jmnlaloiiH ol 
7 8 Kdw. 7, c. is “ lu(*oiuo " 

u'ltliln lui'omo War Tux Aot, 1917. A 
1 h not. iHMU'd free of ta.\ation. 
K.KNNKnY V. MlNlSTF.lt i>F N.VnONAl, 
JtWVKNl'K, 11929] Ex. C. It. CAN. 

PART VI. SECT. 1, SUB-SECT, 1. 

b (p. 600) i. .] - Obaervatioua 

upon the impropriety ol members of u 
valuation cornmlttoo takliur part in 
the deoisiun of a oubo, in whioh they 
have a personal lutoreBt.- Laxakk- 
HHIIIB Asskssor tJ. 0 ’H\ra, 11928] 
S. O. 391.— SCOT. 

b (p. 600) il. To report to muni' 

ripal couneH .] — Colquhoitn v. Diuh- 
roLL (1894), 10 Man. L. II. 354.— 

GAN. 

b (p. 600) iii. - Avpctil ufHiinst 
equalised ussessmeut — IJiuicr Public 
ScJutolB -4e/.]' 'On an upja'ul aguiuht 
Iho equalised aBsesBineuts made under 
1‘nblio Hehoola Aet, h. 13H, us umouded 
by 1928, e. 48, «. 13, the tmly quostlon 
for the judge to deelde is whotbor tho 
equttliHer has done what the statute 
as amended requires him to Uo, i.c. 


niadt' Ida equalisation on the basis of [ 
the e<iu}i)iHation made hy tlu» ManH«)ba i 
Tax (^umiiiKblon,— /*’ I’rniar 
AiT.y/rlmAiwoont S<tj<h»j- , I 

1 192SJ 3 W. W. II. 310. CAN. 

b (p. 600) iv. Hoard of Hi vision 

d' Valuation To state reisc i^mshon t 
of law.] — Jte VVlNMPttO CllAUTKU, I 
U928J 1 \V. W. It. 013.- CAN. 

1 U>. 001) 1. .1 li. u.'.b .1 

tenant of preperty in a eilj ulieu an 
asseystn* uus inukinK his nnmdb, A' hUe 
was eorreetly entered on his roll us u 
separato Kohool supporter, fciouie time 
latiT, before the i-oll was linulh 
roxleed, 11. \aca1ed the intnuibes A’ 
t.hey uere oeenpled by another resident 
who was a publlu whool supporter 
II (Id: althouKh the entry of li.V 
name was not an error at the time ji 
was made, it became uu orror befuit' 
the roll was lluully returned. A' thi> 
ahsenoc from the roll of the new 
tenant was an oudssioii ; & the orror 
to one tenant A tho omission as to 
tho other ^\ere, upitn a pi’oper appeal, . 
opeu to eoiTXH’tiou by the ct. of re- , 
vision or by the eomity ct. judRO upon 
appeal from the ct. of rexishm . — Ite ' 
lUYAC'K, [1939J 3 1>. L, 11. .180; 6J | 
t>. L. 11. It. CAN. ' 

bb (p. 601) i. - - lAXtuis Valuaiton ^ 

Appeal i'ourt Apfical not invoirinu i 
question 0 l tHi/ut.] Gi.A8uow Assifti.’^OK | 
r. G 1 .AHUOW UoKi'N., 119291 t*. C. (Ct. 
of .Seas.) 291.' SCOT. 

tt (p. 601) 1. .] — Ite Ii'RABliK’S I 

Appeal, i?e Wixnu>kq Chabtbb, I 
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U937J 4 D. L. It. 213; [1927] 2 

W. W. K. 600 ; 36 Man. L. It. .'>97.— 

CAN. 


tt (p. 601) ii. - - - gri.NX V. 

Sal.MOX Auai, [I929J 1 I). Ii. It. 3085 ; 
10 U. C. It. 111. CAN. 


tt (JI. GOl) iii. — -A complaint 
having been made to a ct. of revisnm 
against uu asseusment it merely dis- 
missed the complaint A: oiniered a new 
assessment. Two days lat or it adopted 
the ussesBor’B report of tlie new assess- 
meut which reduced tho former assess- 
ment ; - -IhUI : the taxpayer could m»t 
be deprived l>y said pi*oceduTo of his 
right of appe^ to the judge of the 
county et.--llAUU> r. West Kilpoxax, 
11929] 4 D. L. It. 396 ; 2 W. W. It. 
J.'ifi ; 38 Man. L. It. 232.- CAN. 

BO. Wheiher barred where appeUanl 
has furnished statement of value .] — 
Held : when a person has, under Lands 
ValuatJun (Scotland) Act, 1354, s. 7, 
furnished the asHossor with a written 
stati'ment of value, he is not thereby 
barred from appealing, under sect. 9 
of the Aet, against that value as 
excessive. — Cowdenbeath ruBUc- 
HorsK Society, Ltd. v. Fife 
AS.SE8SOR, 11929] S. C. (Ct. of Sees.) 
280. SOOT. 


PART VI. SECT. 1, SUB-SECT. 7. 

ai. Time for brinoiuo 

adxoti .] — Dauish & Co. r. Gap No. 3 
lliTKAj. Municipality & Bias, U925J 
3 D, L. It, 738: 11925] 2 W. W. R. 
618 : 19 Saak. L T. 660.— CAN. 
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result of the appeal by the railway co. & its } 
effect on the county rate basis on Mar. 28 : — | 
Held : the parish council had not appealed > 
against the county rate to the next quarter ! 
sessions after the “ cause of appeal ” had | 
arisen within above sect.» .fe therefore the 
quarter sessions hati no jurisdiction to enter- . 
tain the appeal against the rate. — Wjkst . 


IliDiNo OF Yorkshire County Council v* 
Middleton Parish Council, [1906] 2 K. B. 
ir>7 ; 75 L. J. K. B. 485 ; 94 L. T. 785 ; 70 
.1. P. 326 ; 22 T. h. U. 493 ; 4 \u G. R. 024, 
1). C. 

• -Conid. Olmnonfan (\ian(y Omiucll v. Hirry 
Ov»TStH*t>, !HU‘2| 2 K. H. 60S ; H. r. Ojvru»iTvou»Wro JJ. 
Er p. OuirnarvoQ Oi)unty Oounoll, IIUISJ 1 Iv. H. 2S0. 


Part VIII. Recovery of Rate. 

1464* After this case iu cross-reference i Ia)NIh»n County Cm’Nuii. r. Hackney 

** Poverty of ratepayer.] — Hating & Vain- j Horouoh ('ouNciii, No. 37a, ante. 

ation Act. 1925 (c. 90), s. 4 ” roatl “ s. 2 (.3), i 

(4) ” for ’* 3. 4.” , 1488. Add. Ayntolahi»i : Rofd. L. C. C. f. Hackney 

1477a.- - Depends on actual occupation.]— H. 0.. [1928) 2 K. H. 588. 


PART VIII. SECT. 1. 


e (p. r»21) i. - - - irA«/ drftnci^s arntl- 
altlr.] -Viu.MJi-. OF HAf.KlWViiJ.l r. 
H AMiir KTOV. 11U271 t O. L. 11. 1»U ; 
61 O. L. II. :127. CAN. 


0 (p. 621 ) li. hfhtt <>j (li)^lrniunii/ 

on rifiht to 'tin .] -W lu'ii a rural luumri 
]ialit\ uu(Um‘ ilurul IMuiuci 

palUy Art, K. S. S., 1626. t«»r «.\rnlu« 
taxes, Uri right to i'ero\er jiulgineut 
foi the Uixes as a ilet>t is hUspendril 
>\liile the UIMh'hs exists ,V until tin 
sale t ho r‘ 0 under, hIius' ahhouHh tlif 
Art proNidoH tliat <»vrrdu<‘ t*i,\rs ini«\ 
Ik' rrr«>\i*roil hy distress A also Iin 
art loll ah a debt It does not provblr 
that thew' ronuslIoB ma> Ini piirsiu'd 
rjiiiruiTontly. <Jisii.\mjn r. Kluo. 
.Ml .vreipvi irvoK hvKi. A. W mu*. 

(l»2Ut 2 ll, fi. H. . 1 W. M . If 

23.'{ ; 2.1 S. 1.. II. .3 '.6. CAN. 

0 (i». 621) iii. Jtffiinsi //nri /in'*' r 

of lantt hjjti't of M ar /,'< n n i/i f oinn/ 
meat A<t. 1626, m. 6., Jfi/d Hk- 
rx|»rr(»Bi<m *’ the personal roi<*rianl to 
l»«y ” In ahovt* humus “ an\ 

|x*rMonal coxonant In pay.” \ tluTsdo 
protorls a puKhaflrr from aotlons to 
rts'ox'or on a rtfxrnant to pa> hitorost 
Of taxes as vwll art on one to pay the 

puj*chuse money, om n though ttu 

t.i\<‘s aRTfod to be paid bx t lu* pm 
rhasorhavr lusm jnild b\ tlu* xemlot 
llOUHlN e. (IIIAIIXM, 1 1626) 1 1>. b. If. 
662; 3 W. M I!, ll'l; :is Man b. IJ. 
:n6. CAN. 

o (j). 621) iv. Jn sutitiiKtrjj mn/ 
Impont fHthi tioiifil miiirr H'ntit .it I, 
ltd 2.1 The Impost s, lit. turn* <1 lo 
^^.lLer Aid, 1612. s. ( 1 ). Is a rat* A 
m,iy lu n*eo\,ted m a suoimaix' xxa> 
111 aieordaiiri s\!tb Ibr proieilurr 
preserlbril bv St<-t l .5 ' of that Art. 
lit JaMII>o.v, l.J p fllKHUXN (162^, 
2S if.. It. .V. >. \V. 27,'). AUS. 

n (p. G21» 1. - ' ’ 

Ul-AKY V. Hori.AY (Out.), 1162S) 2 
!b b. 11. 141.- CAN. 


n (p. 621) ib lA-Mff.] 

Hkti>k.v V. Cahtlk tl^6Sj, Iii O. Ib 
2G7.- CAN. 


p (p. 021) i. Mayor.] - 

GKEKNfs'nOEET r. T*VRK UMiHXII.K 
< ■(>. (Ih74). 21 Gr. 229. -CAN. 


q ip. 621) b -- lUert.] - 

Tottkn V. Tih’ax (1889), 10 U. Ib J60. 
—CAN. 


bb (p. 621) i. - - -- 

TetuxIT-T r. VaIohav (1899), 12 

Man. L. lb 457. CAN. 

bb (p. 621) ii. - - ,] 

BAV>ATy.vE r. pRm’MAiti) (1600). 16 
Man. b. lb 407 ; .> W. b. lb 47H, -- 
CAN. 

bb (p. 621) iib - J'ynruitHnit 

co-operaiirr cuMf>cuiUon.] .MEA«.\Eti v. 
llEMiRKr, {1927) 3 I>. b. lb b.'lK ; 
I1927J 2 W. VV. Jb 713 ; 21 I.. Jb 

572 ; varvinff, {1927 J 3 D. L. lb 20.''). — 
CAN. 


i 


bb (p. 6211 IV. I.tft' /tntiiU 

ii hclhtr riyhtH of rruuiinth nuttn 
lUftaitil I A life tenant eannot b> 
<lefnnltltig in tin paynuiil of laves \- 
t lu'ii acquit lug ttie ta v-stib* title, in-'ti a<l 
of I) deeiiimK, d< f< at ttu' ii m.iii.di'i 
maii’h lights. Mv\o r. blllovhKI, 
!162S) 1 W. W lb 700. CAN. 

dd (p. 621) I. .1 GosNOU 

r. Mi'l'umsov (1871). 18 i.'r. 607. 
CAN. 

(T (p. 621) I. .1 

Gf.mmki. n. .*slM l.AtK (1885), I Man. 
b. Ib 8.'). -CAN. 

kk(p. 621)i. I olh on plan 

III rt (putty not tluly tirlijiof ho sio 
ei/zor.) r. Innis (1878), 26 

Gr. 12. CAN. 

kk (p 621 ) II. I'lrtnn s 

liuildtnii't d- nutvhuitri | UnlldluKs 
( nsdrd bx the »»x\ner of land for us<) 
in tlu* making of bucks bt'I<l to foriit 
fiarf of the isMillv. ailliougb sottu of 
them XM‘rt« (ittarbed to tiie laiul b> 
iiotUluK Iml I heir own xxelgbl. 'I’lu x 
I luTcfore b<s ante t In' projuTt x of <b tt., 
xxbo bet aiiu' n gistefetl onmi of Ihi 
land in pm-miitet id tlu j.nn buM' 
t ben of at a tav sab iiiuiei \ss|.|,me)|t 
\et Gittalii muelimei V in uaid build 
liigH XX as abo held pait of tin n illx. 

M< <b”i« Hi.oN r, ImoHMOo). 116281 2 
\N . W. It 210 CAN. 

11 (p. 621) I. - - .) Hr III..'. 

i>F.n.s()N (1891), 7 Mtui. b. Jb 48 1 . 
CAN. 

11 fp. 621 Hi. .1 Hr i'AHUY 

A. Ju)T 6.'/, .Stq»-ijiyjuiov uF biiT 36 b., 
^r. .Tohn (1H9.1). 9 .Man. b. lb 48.'b 

CAN. 

11 (p. 621) ill. 1 Ki’sii e. 

rHMtils'v t.MUi ), fI627J I 1). b. It. 
394; 11627) 1 \V. W. ll. 21.). CAN. 

qq (p, 021) I. ■ l/otv 

far (irrd rontiutarr.] Alv’HIliAf.P e. 
Y’tH'A’lLl.K (1891), 7 Man. b. lb 17.}. 
CAN. 

qq(p. 621)11. .) 

r. Ald/>\VAX 11894). 10 

:Man b. Ib 221. -CAN. 

ttfp. 621)1. - - - .J 

WEKtiAV V. MrlliAluill) (1862), 12 

U. lb 499. - CAN. 

VV 1. - - - - .1 

bOl'NT r. WALKIKOTfiN (1864), 

Gr. 332.- CAN. 

0 (p. 622) I. - - iVhrttter 

nrairahd.]- MrilAK v. GoiuiKn (IhtiO), 
0 Man. L. It. 426. - CAN. 

0(p. 622)11. .1 

NANTtJV r. VlI.LKXKb’V’K (1861), 10 
Man, b. Ib 2J8.-CAN. 

0 <p. 622) Iii. " • Ijrrdwtt 

tn dupHralr.} NASTiiV r. Vit l.fc.sKl'Vi'. 
(I«94), HI Man. L. lb 213 CAN. 

0 (p. 022) Iv. - - - fnjunt' 
iipn to retiratn iimur of thed -.No ttyr- 
law pfuued.) -JAMxa v. Ukll, ll 
C. L. T. Ooc. N. S7.— CAN. 
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I 


! 


i 


0 (p. 622) V. • - - - .Imend- 

nunt of Tin Jtrrotnry Art, 1019 (e. 90), 
s. 4 la.) Titirivicu r. .sixpiKV bsiCK 
MtJMi'ii'Ai. DiHrmt'r. .siiimiikk <•. 
.'s.xiokV bxKK .Mr.vu'U'Ai. Disritp-r. 
A.'G. OF Ar.iiKiti v e. Smoky bAKK 
Mi'MeifAt, Dimmer, I’Ki.i.icnKU i*. 
(O' VI, .Mi'vii’irvb iMSTittiT (Alta.), 
116211 3 \V. VV. it. 920. CAN. 

n{p. 622) 1. .1 

D«xk d. beiMiiu e. Kdwaroh (1819), 6 
I . ('. lb '^>61 CAN. 


nip, 622)11, ,1 - 

Dosoxvv e. IIotiAV (1H8.S). 15 A. ll. 
1.12. CAN. 


bb 6ji; I. 

\V littt r. Ml Mt'ifxl Disuio I 
IN). V \ I'tlM.Kos, II626I J D. b, 
.160 , I VV . \V. It. 172 . 2 I Vila. b. 
.s . . iiri't . 1 162s I ,1 D.J,. It. 826 ; 
U W It 2.1 CAN, 


.1 

OF 

it, 

it. 

3 


dd (f». 62J) I. ~ .Vfj/»ir 

to mortyouft of nppliratam far till/ Mrnt 
to urntpj a/tfir/iot d* not dtlnrrtd J — 
iloxvi e. Kii'i', 11627] 3 1>. I), M. 1048 : 
116271 2 W. W . ib 522 ; 21 .Sask. b. lb 
037, CAN. 


II ip 622). /itrti/ . 116271 M» b. It. 
lOO'l (1627 ) h. r. It. 50. CAN. 

RKip. 622)1. .1 

Hi Mil e, IVxiaiNX (Alta.), (16271 1 
D. i. II. 361 ; (1627) 1 W. \V. It. 215. 
CAN. 


kk (p. 622) I. 

.) Drvsov.xs V. llodA.Nt (1888), 
1.5 A. It. 4;i2. CAN. 


622) 1, .1 
M MMI.KI.X.N’P DliX F,J/»t’MKM Go.. 
bin. r. S'l MMi:ni.vvi>, 1 1628) t D. b. Ill 
2 .8 , 1 1628) 3 VV. VV. It. I 4 I. CAN. 
nimin (p. 622) i, 

.) lllld, e. .MvOAUbAY (18H4), 6 
l>. It. 2 .M. CAN. 


mmm (p. 622) 11. 

.1 Iti.H) r. .Smith (1881), 1 

Man. b. it. .tn. CAN. 
mmm (p. 622) 111. 

.J Titiuvi i.r 13. Vauuiian (1H09), 
12 Man. b. ll. ihl. -CAN. 
rrr ip. 622) 1. - - 

NHritKKT V. I'AniH llxi>i 

f ) 1)874). 21 Gr. 229, -CAN, 
ttt ip. 622) 1. ~ - 

VV'ooo r. DliiTl.lw (1887), 4 Man. 


.1 


.) 

, b. lb 


k (p. 623) I. .j - 

MoDonai.p e. ltonM,i.Aiu» (186.",), 23 
b. (;. It. iOi. CAN. 

r Ip. 623) b WfiHlwr mttr 

npuiurti'd tn fair, /tp/n d* itroprr 
innnarr.l Donovan r. IIOOAV (1888), 

I . A. It. i'{2. CAN. 

r <p. 623) tl, .1 - 

M( ltx» r. (‘ounrrr (U-'tO), 6 Man. 

b. it. 126. CAN. 

r ip. 623) ill. - -- .1- 

.hi orr V. iMFEUiAi. boA't CX>. (1890), 

I I Man. L. ib 190. -CAN. 



CasM 1626 »— 161 i 6 a. English and Ehfibe Digsst Supplbheni. 


1525a. Effect ol eompounding allowaDce^-On pro^ 
ceedlngs for recovery under Poor Rate Aesess- 
ment & Collection Act, 1850 (c. 41 ), s. 2.1 — 
Where owners are rated instead of the 
occupiers, the fact that the owners are 
entitled to an allowance if the rate is paid 
by a certain date does not preclude the rating 
authority from enforcing at an, earUer date 


payment of so much of the rate as is recover^ 
able at one time under Poor Bate Assessment 
A Collection Act, 1869 (o. 41), s. 2.— Lowbby 
V. KiNasTON-uPow-Hxjix Cobpn., [1930] 
1 K. B. 868; 73 Sol. Jo. 819; aub nonu 
Lowssby V. Hnx Cobpn., 99 L. J. K» B. 
127 ; 142 L. T. 286 ; 94 J. P. 60 ; 28 L. G. R. 
27 ; 46 T. L. R. 67, D. C. 


Part IX. — Rates and Rating in the Metropolis. 


1586. Add. Annotation : — ^Refd. Consett Iron Co. 
V. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. 

1608. Add. Arwioiation : — Consd. Lewis v. Elgy 
(1027), 11 Tax Cas. 728. 

1616a* Time for hearing appeal.] — When it is 
impossible for justices to dispose of their 
list by Mar. 31, they have jurisdiction after 
that date to hear an appeal of which notice 


was given at the proper time, A, if the parties 
are not ready for trial as soon as the justices 
are able to hear the appeal, the ji^ices have 
a discretion to postpone the hearing, so that 
they may have proper materials before them. 
— ^R. V. liONDON County JJ., Ex p. Locks 
Lancastbb & Johnson (W. W. & E.) A 
Sons, Ltd., [1929] 1 K. B. 81 ; 98 L. J. K. B. 
44 ; 139 L. T. 609 ; 92 J. P. 183 ; 44 T. L. R. 
728 ; 72 Sol. Jo. 684 ; 26 L. G. R. 649, D. C. 


dd (p. 628) 1. RioM to 

recover damageB against munieipaHtu — 
Jsseasment Act» R. S. M. (c. 101). 
s. 192.] — Olbmonb V. St. Axdbbws 
(1896), 11 Man. L. R. 111.— CAN. 

00 (p. 623) i. Pro- 

ptrbg not swffUdenUy defintd or described.] 
— TowNBsyn v. Blzjott (1861), 11 
a P. 217.— CAN. 

00 (p. 623) 11. .] 

— DoaCANISRT V. Fztzoi&rald (1921), 
62 D. L. K. 624; 65 N. S. K. 1.— 
CAN. 

1 » (p. 623) 1. Issued 

under repealed statute.] — ^Namton v. 
VZLLEKBUVB (1894), 10 Man. L. K. 
218.— CAN. 


nim (p. 623) 1. Burden of 

proof^f invaUdUg.] — MoRab v. Oob- 
BBTT (1890), 6 Man. L. H. 426.— CAN. 


nnn (p. 628) 11. Of 

vcitidUy,] — Allowat v. Oampbbu. 
(1891), 7 Man. L. R. 606.— OAN. 


ooo (p. 623) 1, Bidding 

more than amount due for taxes and costs 
— JBUffeot of.] — Re Dunn Sc Bxpbopbia- 
TiON Act (1898), 12 Man. L. R. 78.— 

OAN. 


ooo (p. 623) 11. Mortgagee — 

Taking assignment of tax saU oertifUsate 
df obtaining title — JSxtirumishment of 
mortgagor's ricMs.]— F abrow v. 


Massby-Habbxs Oo., Ltd., [19271 3 
D. L. R. 907 : [19271 2 W. W. R. 539 ; 
21 Saak. L. R. 610.— CAN. 


ooo (p. 623) 111. atatemenJl 

in certificaU of tiUe (hat titte subject to 
existing leases — Effect of .] — Shkwohtjk 

V. Sbafbbd, [1627} 3 D. L. R. 280 ; 
[1927] 2 W. W, R. 207 ; 36 Man. L. R. 
469.— OAN. 

ooo (p. 628) Iv. Issue of 

oerUfioaie of tWe — Effed of — On judg- 
mem for alimony Med against land .] — 
Re Smith, Be Land Titlbb Act, 
[19251 2 D. L. R. 666; [1926] 1 

W. W. R. 1067 ; 19 Saak. L. R. 677.— 
OAN. 

k (p. 62C I* Time for 

brintmiff.}— -G bbbnstbbbt v. Paris 
Hydraulic Co. (1874), 21 Gr. 229,— 

CAN. 

k (p. 624) U. Costs— 

lAaibwky of purchaser .] — Blanchard 
«. SOANIAN (1886), S Man. L. R. IS. — 
OAN. 

d (p. 624) 1. .1— 

Re Lbwis 8c Phajubn (N. W. T.) (1906), 
1 W. L. R. 36.— OAN. 

a (p. 624) f. — Meaning 

of “ sale.*’] — There la a *' sale ” within 
the meaning ol ** sale " in Tax Recovery 
Aot, R. 8. A.. 1922. a. 21 (1), as 
amended by 1923, a. 28, whan a bond 
fide agreement haa been made to sell 


to a purchaser at the auction sale 
authorised by said Act. — Standard 
Trust Co. v. Municipality of 
Stewart, [1929] 2 D. L. R. 271 ; 1 
W. W. R. 660; 24 Alta. L. It. 66; 
revsg., [1928] 4 D. L. R. 802 ; 3 W. W. R. 
409. -CAN. 


f (p. 624) 1. Purchaser 

of land sold under decree.] — Tubrill v, 
TURRILL (1877), 7 P. R. 142.— CAN. 


II (p. 624) I. 1— 

Fonbboa V. Schultz (1891), 7 Man. 
L. R. 468.— OAN. 


kk (p. 624). 1. Whether 

adegume remedy.] — Schultz v. Allo- 
WAY (1894), 10 mai. L. R. 221.— OAN. 


kk (p. 624) U. Sale by 

purchaser — Whether umiver of right to 
tender .] — New Brunswick Land Sc 
Investment Ck>. v. Sime. [1928] 4 
D. L. R. 214; affd., [1929] 3 D. L. 11. 
197.— OAN. 


oo (p. 624) i. Rates owing to 

local authority — Incorporated with muni" 
Hpality before pavinent .] — Brisbane 
City Council «. Hodoe, [1928] 
S. R. Q. 102 ; 22 Q. J. P. R. 63.— AUS. 


ooo (p. 024) 1. When 

proceedings taken to collect tax.] — Re 
MoKenzir H. D. CX>.. [19281 1 D.L. R. 
336 ; 8 O. B. R. 509.— OAN. 
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REAL PROPERTY AND CHATTELS REAL 
Part I. — In General. 

7, Anmtaiion : — Mentd. Huntoon Co. v. 39. Add. Jrftio/oiion ; -Mratd. I. H. Comrs. v. 

Kolynos (Incorporated), [19301 1 Ch. 528. Forth Conservancy Board, [1929] A. 0. 213. 

14. Add. Held. Grant r. Edmond- 55. Add. A ton .*~>M«ntd* Be Beeves, Hooves 

son. [1930] 2 Ch. 246. t?, Pawaon, 11028] Ch. 361, 


Part II. — Estates and Interests in Real Estate. 


159a. .] — A leasehold for lives being settled | currence of A. Si.at)K v. Pattison (1836), 

on A. for life, with remainder to B., as , 6 L. J. Ch. 61. 

tenant in tail, with remainders over : Held : _ j. iC(hvanl» v. Chaiunlon (ja03), n l)i» O. 

the qium tenant in taU could not, by fine or M. Sc a. ao2 ; PiokensdU e. drey (1868). 80 Bear. 3A2. 
otherwise, during the life of A., bar the 18Sa. Cestui quo vie dead—dc death oonosalod.]— 
subsequent remainders without the con- He .ToBUKiiNs, Bx p. FzjrrcUEK (1836), 4 

L. J. Ch. 219. 


PART 1. SECT. 1. 

3 li. .J — HtrrmcR r. 

Farrkix jfN. B.) (rolS.) 13 E. L. R. 
354 ; 14 D. L. R. 656.— CAN. 

PART 1. SECT. 3. SUB-SECT. 1. 

f i. IHght to hum.) -The rlirht 

to build a house on another man's land 
is not an Incorporeal hereditament. 
8uch a right is a mark of title Sc of 
exclusive enjoyment. Sc Is not aneam'- 
naent or proJU d prendre. — Pitman v. 
SlCKZRHOS (1891), 40 N. S. R. 20.— 
CAN. 

PART I. SECT. 6. 

« I, >. — Eretduma by putrhtuier 

under instalment aoeerment.) — What 
may he only a chattel if erectcxl by a 
tenant for years may well become part 
of the soil if erected by a purchaser of 
the land under an asreement f(»r sale. 

Wire fenoing Sc fence posta erected 
or oomnletod by the deft, while he 
oceuploa land, previously rented to 
him. as purchaser under an Instalment 
agreement made with the Crown held 
to have become part of the soil. Sc, 
therefore, to have passed to the 
Crown when deft, gave up the agrt^e* 
meat Sc surrendered all his interest 
in the land to the Crown. Sc to have 
)M40omo subsequently the property of 
pltf. when he purchased the land from 
the Crown. — L aroc.'hkllb r.MAUCHAWD, 
ri928I 3 W. W. R. 731. -CAN. 

0 11. .) -On the question 

whether articles affixed to land have 
become i>artof the realty, the InUmtlou 
of the person who affixed them is 
material only in so far as it can tie 
presumed from the deme Sc object of 
the annexation. Buildings erected by 
the owner of land foi use in the making 
of bricks held to lorm part of the 
realty, although some of them were 
attached to the land by nothing but 
their own wdgbt. They, therefore, 
i)eoame the property of deft,, who 
lieeame reebtered owner of the land 
in pursuance of the purchase thereof 
at a tax sale under Assessment Act. 
Certain maohlnciT In said buihIJngs 
was also held part of the realty. — 
MoCottheor V. Liohttoot, (I928I 2 
W, W. R. 240.— CAN. 

1 L Printing presses.) -Ricoaumon 
c, RarOIK. (19281 2 W. yr. R, 248.- 
CA!|. 

m (p. 663) i. Haw far Et^ish law of 
fyiwts applieabte in Canada — As t 
between original rtfidor St subsmweni j 
.MiMlees.1— Tiuvia-BABKXH e. RnsD 
fl922). 66 D. L. R. 426: 17 AHa. i 
In R. 319 : (19111 3 W. W. II. 770 ; ' 
reesd. on the fa^ UL9U) 3 D. I*. R. i 
927 ; (1923) 3 wTw.B 451.— CAN. \ 


PART I. SECT. 7. 

o. When presumed -After long 

possessum.) -1 >ok d. MpKat v. Ai.i.Kn 
^61). 7 N, B. 11. (2 AU.) 101 - 

PART II. SECT. 3. SUB-SECT. 1. 

A. (a). 

wn. Estate of undtnv of locoUt Pubtu 
Lands Act ((Jut.). 1914, s. 47.1 Pt 
Coxmr. (10.3(IJ 1 11. L. It, 113; (19291 
S. a I{. 50. CAN. 

PART 11. SECT. 3. SUB-SECT. 1. 

A, (b). 

a i. -To grantee " ftsr ever.**] 
Tiutht 3c I.OAN Co. r. Clarxk (1878), 
3 A. R. 429 CAN. 

a U. - - ** it the heirs of hts t»)dg for 

itoenig-one yfars or tlu Urm of his life 
fully to V eompieird **] IVft. on 
Oct. 13. 1H52, graut«Ml the laud In 
qucHtJon to one H. to bold " to the said 
H. it the hedrs of bis Innly for twentj- 
ono jears, or the term of his natural 
life, front Apr. 1, in.'iS, fully to Ik< coni' 

K Iete<I Sc ended": Urta : by the 
•asc S. took a life estate, in which the 
term mergwl, Sc he, therefore, hiul no 
interest which the HiierilT ctnilU mdi 
nuder the ft. fa. agatnsl goods 
Dalyf, r. Robruthon (1860), 19 

r. C. R,4I1. CAN. 

PART II. SECT. 5. 

PP <p. 679) I. -.J— 

Campbkll e. Koyai. Canadun Bans 
( 1872), 19 Or. 334. -CAN. 

o (p. 680) I. — .}— i<« 

Lrrpebancs, (19271 4 D. L. R. 391 ; 
81 O. L. R. 94.— CAN. 

o (p, 680) if. .J--i4s 

WiLUaKB (1903), 24 C. L. T. 91 ; 7 
O. L. R. 156; 3 O. W. R. 261. 
CAN. 

t (p. 680)1. .y- RsTibbnxy, 

ri9sfj 3 6. h. K. 943; 60 O. L. 


652.— CAN. 

qq (p. 680) L Txmds passing to 

husband under intestacy of father-- 
Hndband dying inUsU^.y—Re AncHi' 
BALD (1908), 5 E. bTE. 510.- CAN. 

, aaa (p. 680) 1. What hr.)— 

iBOKimw «. Orkkn (Mam), (1927J 
3 D. L. R. 166; (192TJ 2 W. W. It 
59.— CAN, 


aaa <p. 660) tt, 

lU RnvTKiKr S0TATR (Man.). {1927} 3 
W. W. lb 791. -CAN. 

aaa (p. 680) lit - - - A 

claim of homestemi under the Dower 
Act. C. A.. 1924, o. 64. rests upon a 
dwelling'heuee being not merely oocu- 
pied by the owner but " na bJs iiome." 
The words " his home " import soma 
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thing more than a mere tomporar) or 
occosioniil lodging pliu'e. Though not 
every home Is a homestead, yet. sub* 
loot to itrrtaln (luaUflcuilons iw to the 

> lu^d of a written ui>nsent I o a change of 
I humostciid. the homostead ftf any) can 
I only bti wbortr the homo Is. There 
, cannot he more than one homfwtead 

> at any ono time. NATtuBAL Tri/ST 

Co., l/n> r. OiiKKNUAiU) (Mao.), 
ini.'toill) L. I192UJ3 W. W. It. 

to:t. CAN. 

aaa (p. «80) Iv. -- - .)-- 

.\n npHtaliv stilts In an apartment 
Idoek cannot ho a " homestead " 
within Dower Act, C. A., 1024, o. 83 ; 
nor can t ho fact that tho owner of suoh 
a block resliUH* In onu of the suites 
therein render the whuie block bis 
*' homosteiul." He ItimBiN Ewtatr, 
ri939J 2 D. J,. It. WH.'i ; 1 W. W. It, 
7Hh. liH Mtto I.. It. 184 . ajfg„ 110271 
.» W. W It. 791. CAN. 

aaa (p. 680) v. — — .J— 

FnoetAD V. Libbk. {10271 3 D. h. R. 
910; (19271 2 W. W. It. 650 ; 91 

Mask. h. It. 603.— CAN. 

aaa (p. OKO) vi. Kffeef of 

adultery.] -NoltUer at nommon law 
nor under Dower Act does adultery 
disentitle ii wife to dower, although ft 
Is a clreumstanoc to tm taken Into 
account by tho Judge in (hwidlng 
whether It (s fair Sc reasonable to order 
that her consent to iltc disposition of 
the bouiMU^ad 1 m) dispensed with under 
Mi^t. 8. Except, however, by her 
consent or under such an order her 
right to dower in the homestead 
oanoot bfs denied her.- -Re MrLUBlt, 
(19291 1 D. L. n. 147 : (1928) 3 
\V. W. n. 643. CAN. 

aaa (p. 880) vU. - — — Change 

of homedtead u^iihaui uAfe^s eonsent.h 
A husband 5c wife lived together on 
property owned by him in the towm of 
V. Hbe left him 5c they lived 
separately thereafter. Aitcr tlxe 
sepaimtjon he changed his residence to 
a farm where he resided until his 
death. Uer oonsent to the change 
was not given 5c, apparently, never 
asked lot ; although while they were 
living togrtber in the town she con- 
sented to a mtgo. phM-eil on the farm : 
—Ifeld: on ids death, she was eo* 
titled to select ettber property as the 
homestead in wldoh to take her life 
(•stau*. -He Mr?LROD Eh'iai'R, McLeod 
r. Mvhvxtu (Alta ), 1 1 929 J 4 D. L. li. 
(169 : 3 W. W It. 241 . affa,, (19291 
*1 I». L. li. 649 , 2 W. H. K. 262.— 
CAN. 

eae (p. 680) I, Land putehaaeu 

suhieet to nu>rtgage--’asffmMon of 
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297a* Whether court will supply word “ ol.”] — 
By a voluntary settlement A. 6c his cousin 
limited certain gavelkind lands to a relative, 
C,, for life, with remainder to her issue, 6c 
for default of such issue ** to the use of the 
right heir's of E., deceased, & J.,” who was 
then living, “ the two sisters of the said A., 
their heirs 6c assigns, as tenants in common 
for ever ” : — Held : the ct. declining to read 
the limitation as a limitation to “ the right 
heirs of E., deceased, & of .7.,” J* herself twk 
a vested remainder in fee simple in a moiety 
of the property expectant on the death of C., 
without issue ; A;, accordingly on the death 
of C., who survived J., A died without issue, 
the moiety passed to J.’s co-heirs in gavel- 
kind. — Hawes v, Hawes (1880), 14 Ch. D. 
614 ; 43 L. T. 280. 

.4 tinotaHon .-FoUd. ]te Featliorstouc’s Trusts (18B2). 22 
Oh. D. 111. 

389. Add. Anvoiaiion : — Mentd. Verner- Jeffreys v. 
Pinto, [19293 1 Eh. 401. 

438. Add. Annotation : — Mentd. lie Oockerill, 

^ Mackaness r. Peroival, [1929J 2 Ch. 131. 

509a. -Williams v. Waters (1845), 


14 M. A W. 166 ; 6 L. T. O. S. 130 ; 153 
E. B. 434. 


Annotation : — Folld. Re Watson Sc Morrison’s Contract, 
Watson V. Kerr (1900), 44 Sol. Jo. 529. 


520a. .] — Cain v. Teare (1843), 4 Moo. 

P. C. C. 249 ; 7 Jur. 667 ; 13 B. R. 297, P. C. 

535. AfUl. AnnotcUion : — ^Aefd. Clayton v. Clayton, 
[I930J 2 Ch. 12. ^ 

536a. .] — ^Barclay v. Collett (1838), 4 

Bing. N. C. 668 ; 1 Arn. 287 ; 6 Scott, 408 ; 
7 L. J. C. P. 236 ; 132 E. R. 942. 

537a. .] — He who has occasion to use a deed 

is legally entitled to the custody of it ; A, 
where several are equally interested in it, 
either having possession may retain it against 
the others.— Poster v. Crabb (1852), 12 
C. B. 130 ; 21 L. ,1. C. P. 189 ; 16 Jur. 836 ; 
138 E. R. 863 ; suhsequent proceedings, 12 
C. B. 379. 

Annotationa Taylor v. Sparrow (1863), 4 Glfl. 703 ; 

Leathes v. Loathes (1877), SB L. T. 646 ; Wrltfht v. 

Itobotham (1886), 33 Oh. D. 106. 

537b. — Common law rule confined to assur- 
ances.] Testator died, having by his will 
bequ(*ath<*d settU'd legacies A having thereby 


ronwyanve brforr discharye of Viortgayc 
hy venfUir.]- lie Kunto St IIoduimh, 
11027] 4 1). L. U. 1000 ; 61 O. L. II. 
208.— CAN. 

ddd (p. 680) i. LaiidM m v'luch 

U stator had any (Stait of fmhold by 
lurtue of any Morlyayt.] Low r. 
Si'AUkH (J863). 1 I C. J’. 2'i. CAN. 

ddd (11. 680) i. J.aml’i asnymd 
by hvsoand for hnwjlt of rnditors 
rC* reUamt by tcifi from doinr Hvbsf- 
quod reasHiynnunf to h unhand.] JO 
HiViNK, fl«28] 3 J). L. U. 268; 62 
O. L. K. 310. CAN. 

ddd (T>. 080) ill. - - Jmud yruntul 
try Crown snl/jtct to mttnral rmhts 
Whetlur land yranUd as i/nniny land.] 

He iKVINlfi. [10281 H 1>. L. K. 268 ; 62 
O. L. ]{. .810. CAN. 

ddd (p. 680) Iv. Land conittriMd 
111 otjtr to iiurchnni Arirytid by hits- 
band - .Im/lfo/wv not yoatid liU aftit 
husband’s d<nth.\ Ur JuMM*., 110281 
.{ 11. L. II. 268; 62 O L. K. .'HO. 
CAN. 

ttt (p. 681) 1, - .1 

Mc’Lknnan 0 . (Riant (1868), 1.0 Or. O.'i. 

CAN. 

lU (p. 081) il. - - - .) 

JiiiYH r. Tokonio (1knii.u\i. Thus I'M 
Co. (1802), 22 O. K. 603. CAN. 

ttt (p. 681) ill. ’ .1 - 

Saiunk r. Wood (1010), 0 E. L. It. 160 
CAN. 

ttt (p. 681) iv. .] 

T(‘httttor, uflcr iH'qui’ndiiiijf t*rr(ain 
leuraolcH, devlbcd IiIm IuiuIk to liiw noiih, 
chaivlnK them, ImwoMT, with tlio 
loiruelcH A' <i1ko with un anmilly of SI 00 
to liN willow, to \ihoin iio iilso 
lioqueHtboil liin furiiituro, nparlmeiitb 
In hl« dwolllnfr-houHo, A hundry othi*i 
thltifra. TIjo oritate was unlllolont to 
anhwor all lowwlen, A uho tlu‘ vldow V 
dower: Held' the widow was not 
put to her eleetlon as holwoen the pill 
K her dower. — Wilson r. WimoN 
(1S83), 7 O. 11. 177.— CAN. 


ttt(p. 0M)v. - ' .1 -A 

will heuueathiiiK to a wife the <iw oiling- 
house for hor natuial llfo, tho houbo- 
hold goodb, dc an annuity of S300 
Mo(5ui*ca to her out of the ostato : 
Hfld : not to nut tho wldmv to her 
oloftlon.- fir JliooAit, 1 Ik.u\u v 
•SriNSON (1881), 8 O. It. 372. CAN. 

t(p. 082)1. ~ .1 

1*1 UCKlt e. Knanh Il8.i6), 13 V C. U. 
1 .6. CAN. 

I (p. 68*2)11. - .1- 

Whoip a will in express terms makes 


f irovisioii for tho testator’s wifi' in 
leu of dower, thus bringing dJn'ctly 
to her mind that she ouhnot have dower 
Sc the henefitH of the W'ill as well, a 
much slighter dealing with tlie pvopeity 
loft to her will ovldeneo an eleetiim on 
her part to take under the %v1U, than 
would he Hulllcient In the uhseiici* of 
such express pro vibion : Held; then' 
being buch provision, the evidence set 
out in tho report of tho case was 
suftleierit to establish an fleet Ion to 
take under the will, though, othen^lht*, 
It would not have been. Nixon r. 
AHiiFVituiWT (1884), 7 O. It. 6G1. 
CAN, 


ooo (p. 082) I. -- - .1 Hill h. 

(iRKicNW'Don (186^, 23 IT. C. H. 104. 

CAN. 

k (p. 083) 1. .]— 

\N Lei e a w Ifo of her own consent lea\ es 
the j-oeioty of her husband & thou 
eomnilt h adultery, she l«i hatred of her 
action for dower, — WiiiMPKTtJ. TlYDii., 
[1927] 3 D. L. n. 237 ; 60 O. L. U. 390. 
-CAN. 


00 (p. 68.3) 1. -- -* jAipsc of time.] -- 
IR ATI' V. MoKee (1883). 3 O. H. l.'il.-- 

CAN. 


00 (p. 08 4) i. - Comytteucy 

of wife as VHtnf.'is - Action by husband 
a* wife.] - In an action for dower by 
husband A wife, the wife Is a competent 
wlhu'HK. -Cadman V. Stkono (1843), 
10 H. C. K. 5i)l.— CAN. 

kkk. (p. 684)1. Claim admitUd --- 

Auvird hq conimis»ioiurs lixyht of 
vmirl to dwfwrh.l— H obinkt v. I’u'ki'.u- 
INO (1870). 41 IT. C. II. 337.'- CAN. 

1 (p. 685) 1 . Applicalion for order 
under IJinmr Act, li. S. O.. 1897 (e. 164), 
5 . 12— Duty of court.}— Re K.1NO (1899), 
18 r. K. 365.— CAN. 


PART 11. SECT. 6, SUB-SECT, t.— 
D. (a). 

sb. lit/ ijfcution.] — Lands were enu- 
^eMHl to a man 4c his wife Ub joint 
tenants. A not as temuita in eoiumon : 

Jltld ; estatob by entireties ImvuMC 
been uliolishml, the Joint c'statUv woh 
soNewildo : A; the iiiteitist of one joint 
tenant could he sold under executioii.- 
t{i (iiAUi. 119291 1 IK L. It. 142; 63 
(). L. It. 192. CAN. 


PART II. SECT. 6, SUB-SECT. I.— 

D. (b). 

r I. — Admission of jiar^d 

iiudeiiee.] -Tan Ojukw Hob Nko r. 
CllKK SWEN OlIKNO (1928), L. R. 56 
Ind. App. J12.— IND. 
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PART U. SECT. BUB-SECT. 1.— 
D. (0). 

o i. White, [1928] 

1 J). L. 11. 84p.-CAN. 

PART II. SECT. 6, SUB-SECT. 1.— 
D. (d). 

so. Inientum to sever — Sufficiency of 
cvidenct,}— A hubhaim 4fc wife, under a 
certain deed executed in 1884, prior to 
their marriage, became equitable joint 
tenants of a farm at C., held under a 
tenancy from year to year, A also of 
another farm at K. In 1900 the wife 
purchased the farm at It., & was 
re^stored as owner iu fee simple, 
sunjoot to equities. Iu 1911 tho 
husband purchased the farm at C., Sc 
was registered as owner in foe simple, 
subject to equities. The husband died 
In 1921, St, by his will, left the fanu at 
(’. to ouD of his sons. The wife 
claimed the fanu by burvlvorshiji 
Held : a severance ol the joint tenancy 
iu the fiuTii did not. as a matter of law, 
result from the purchase of tho foe 
simple by the liusband. Also, on tho 
evidence, the et. could not infer that 
Ihe liushaud A: wife had agreed to 
seMT the joint teuane> in both farms. 

Flynn w. Flynn, [I930j 1. K. 337.-- 
IR. 


PART II. SECT. 6, SUB-SECT. 1.— 
E. (a). 

sd. Qenertd rule.] — C handra Ki«- 
iioBK Charravarty V. Birebwar Pal 
(1927), T. L. R. 5/i Calc. 396.— IND. 


PART II. SECT. 6, SUB-SECT. t.-» 
E. (b) i. 

394 ii. — — Method of accoun*- 

rag.] -Si'ttouLE r. Clements (B. C.l, 
119271 3 D. L. R. 955 ; 11937] 2 

W. W. 11. 825.— CAN, 


PART II. SECT. 6. SUB-SECT. I.— 
E. (c), 

o i. — — .] A ro-bhan‘r, b> 

himself, can maintain an act ion of 
tiiohiiuss against a wrongdoer.- CT ii- 
niMimoY At CO.. Liu. r. Crekt (1929), 
1. L. IL 57 Calc, 170.- IND. 

PART 11. SECT. 6. SUB-SECT. 2. 

g i. .] — Habkerh SiNdB V . 

Uaudevi (1927), 1. L. R. 49 All. 763.— 
IND. 


PART 11. SECT. 10, SUB-SECT. 1. 
M. Real Chattels Act, 1834— Affect of . ) 
— Doe d. Evans v. Dotub (i860), 
4 Nfld. L. R. 432.— MFLD. 
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also Ic^al limitations settled freeholds ' 
which m the events which happened became , 
vested free from incumbrances & chart's in 
pltf. From time to time thert^ had been ' 
appointments of new tnist^H^s of tt'stator’s , 
will for the purposes of the Settled land Acts ‘ 
& other purposes, including three bv deeds , 
of 1902, 1904, &; 1915. In 1924 pftf. had 
been appointed Settled land Act trustee of , 
testator^ will, jointly witli tlie then trustees 
thereof, the appointment being limited to , 
the freeholds. At the date when the free- 
liolds became absolutely in pltf., the ’ 

trusts of some of the settled lega<'H‘s were , 
still on foot. In an action by pltf. claiming 
the custody of the appointments of 1902. ' 
1904, & 1915, as forming part of his titje ! 
the freeholds : — //<?/</ ; absolub* ownership 
of land does not uoces.sarily carry with it tht‘ ' 
right to title deeds ; neviblv : tlu* phrasti , 
“ title deeds ” in the old uutlmrities includes , 
only deeds assuring or dealing with land t>r 
legal interests therein. -I'i.wton r. (‘layton, i 
11930J 2 (1h. 12 ; 99 T.. J. ill. 19S ; 1 Ui L. T. 
090. 

684a. .] — Wauman w. Seaman (1077). ('as. 

tnnp, Pinch, 279 ; 23 K. R. 153. 

AnnotaiUma; — ^Retd. Kx p. Wynoli (18r*0. 5 De O. M. & (J. 

188 ; KoUdy o. Eitxgcmid (I8.)8). C U. L. Cas. 823. 

592a. — - Addition of & If more children than 
one.**l — By a marriage hcttlcmont estates 
wove iiniiied t<» the wife tV: the husband for 


their livt^s, with remainder to the heirs of the 
body of the husband on the body of the wife, 
A tlieir heii*s, A if more children than one, 
equally to be dividtMl among them lis ttmanti^ 
in common, A for default of such issue to the 
wife A her heirs : - -/letd : the husband did not 
taki" an estate In tail special, but for life only, 
A' the children texjk by purchase as t>ynants 
ill common in fee in remainder. -NouTii r. 
Martin {IS33), 0 Sim. 200 ; 68 K, H. 603. 

Jnnotn/urfM;— Oo&sd. .Tonlun r. Adainn (ISdl), » C. B. N, 8. 
4SS. Retd. tJuinmor f. Howes (18 j7 ), 23 Iloav. 184. 

628a. Limitation to particular persons.] -W akeu 
r. Snowe (1022). Palm. 359 ; 81 it U. 1123. 

- Retd. Soycr r. .Ma>itermnn (ITfl"). Aml>. 344 ; 
l)oe U. liong r. Luniinn (1780), 2 Ihirr. llOrt: Winter «. 
1‘erratt (IS4S). « (1. A Mn. ('.0(5; Tarleton r. f.ld(leU 
(I8il). 17 Q. 11. 3»0. 

863a. - - Death of protectors.] The (rustees of 
(ho real estate nnd(*r a will wei*c* appointed 
also protect oi*H of the e.sta(4»M fail created hy 
t he w ill. ^'Iiey all <li(*d, A new ( rust(‘es of the 
real (‘state \v<'re appointed by the ct. : Held : 
the tenant for life bad b(‘come j>roU'ctor of 
the S('ttlcm(‘nt. A he A the first t^mant in 
tail could convey, (’ij^rki!: c. ('hammermn 
(1880), 10 rh. 1). 170; 29 W. K. 115. 

677. Por “ (IHll) ” read “ (1839).” 

761a. .] Smith r. Uisley (1039), 

Cio. <’ar. 529 ; 7tl 10. B. 1958 ; stdt tionu 
(lEiiMVN i\ Kisr.rv. W. .lo 118. 

Ann4>Mion : Retd. Harkrr r. Kerte (lf}78>, Frcein. K. H. 
210 , 


Part III. Transfer of Land inter vivos. 


868. Add, AniudaiiOft : Mentd. (Javiand r. Aicher- 
Shee (1939), 1*2 J.. T. 1*3. ' 

885a. Effect of memorial Evidence of contents of , 
deed.] The registered nicriicuial of a d(*(‘d ' 


com eying lands in Middlcst'X is s<'condary 
e\idence of t h(‘ (‘oii(<‘nts of such (haul against 
the personal r<‘[>r(‘H(>nta< i\ us of the paiT-y by 
ulioiii such d(*(*d in regisl(*r(‘d. WoM.\sToN 
r. llAhKXMi.L (1841), 3 Man. A (1. 297; 3 


PART II. SECT. 10, SUB-SECT. 4.- E. 

p i. .} H e, ut leahl. doubtful 
briber a intgr lu fee by u foUJiril in 
tail 04 pi>a',c‘»*'lori li»rv ibe .'nfajl , A 
wbftlicr. upon a .ilM-b.irjrr bi*in^' 
rxeciitfil, tbe int*r<»r. <in< n not lukr 
hack bl« orlgtmil etdatr. ftr s 

(l'(72). 4 (Jb. Ch. 30. CAN. 


PART II. SECT. 1 3. SUB-SECT. 2. B. 

U. — 15\WlinTi'.Cl.(HKr.ll02jl 
3 1). h. Il .'.j , 67 (1. b. It «0. -CAN. 


I u. - .J Tlie htatvnienl tbal 
is CTbifiU'c of w-i-iu Jli ba- j 
ini‘an‘4 ibat tbrn‘ i-’ i>oTur blrner ' 
t bat till* title to tbr laud bfo oonu' to lli<- 
perKOT) claindiig r*es»t‘h‘'lon (n our of Hm* 
foliovsiuK ^^ovM, utinirl) • b> I’toMii 
fn’unt. sixty yt'Ui^’ posM“«slorj {wUrr-** 
to th(» (Town, eoiivoyanee fr(»iu u 


prior owner, drvojullon or bv tm>nt> 
ymi«’ adverse possession -Not an i'. 
ThomI'hOn' -8 H. K. N. S. W. 

470; 4fi N. K. W. W. N. 141. AUS. 


/or pfr/ornurnrt.J liHlIOl* C. (’f^X. 
IHejSl 2 IK L. K OyO. CAN. 

PART 111. SECT. 1. 

834 i. (JratU invHt luU ('nmvumi iii 
fitturo.]- /»v Smith in Dai.i; (1020), Hi 
O. T. H. 403. CAN, 

b i. - AMttUHid 6)/ huHlntnd ul»>ru 
Sidtut/ftii nf (tiMiJuUtmiit td nf /lotru atrtid 
lioiht of ir»Jt to opiHfM raiutity of a 
nunt.] After a. boltHnlMid unrl»'i 
Horiu sti'udii Act ban <'eUf**‘d lo be *.u< it 
ohJiik to its prrumneiit aluuidonuienl 
us a pill*',' of lesjUeiM**, thrwib has no 
ht.ilUH uniJi’r said Aid lt» nppoHo tbf' 
\uiidity of uu u»^lK'^lueut of (be laud 
(*\(KMit4*d (/}’ her biisbanii )»rloi to said 
dale, ttltliouKb Du* usHlanuient wim not 
» \f<'iit* as tbi A<'t n uuIrt'M It t<» i»', 
liy luT : 6i lo'i husband Is tu no belter 
posilion in this resiwot than she is. 
Ifun.hx-* r. AtHflK, {lt)2M| 1 iJ. I: li. 
H57; ilffJHj :i W. W. It. 37, o/fd , 
ll«»2i»l J f) L. f{. 101, 1 W, \\. J'. 
(110 ; 2:{ S. h. U. 4(53, CAN. 


sc. //otr Jar pos%ta»ion rjrtovh 
OtvitprUum of »fnoH poHUm of inUI 
land.) - When a wferec finds tu favoui 
of atitk«4Miutred by adv<TH**iiOHws»»ion 
uipiiiiiHt tlie legal fMiper title, bis uortiil' 
c«te tnuat tthow of what portion of tin 
lot the elaimant Iuih ixsen in pohscHsion, 
for by tho oooupatlou of ouo or more 
acres of a wild lot of land a party will 
not ocouirc title bo tbe whole Jot, - 
Ix)w r. MORiusoN (1868), 14 (Jr. Jl)2. -- 
CAN. 

•d. Postestion ttruier oprermenf — 
Svhfetd to ptarfonnance of r/mditum — 
PoMesjsion for ten yema after ttrnc fixed 


I b U. - hfPrt ] The fact 

I tiuit the transfer b> ii iiunband of tin 
Interest in a bouieMtcad under the 
flouu'steads A**! H not crcctited in 
< OTUplIaiine wilt said Ad diM's not 
nr'ndea* it absolutely void ; d Is »uer(d>' 
imenfftroi'abln h*» long as ibe profieity 
reinaLiH the homeKtead A the \et (*> 
notoornplied with, - ifor <,kx'-*v. Aiddi. 
i.NTm. 1 & 2>. (imj 2 l>. i. iJ. 401 , 1 
\S , VV. It. 010 : 23 I,. It. Hi.: ; affy . 

.iy2H; 4 1). L- R. 107 ; 3 W. U , It. 37. 

-CAN. 

b ill. Order diapmsino with 

eonamt of wife ~~ Under fJotrrr Art, 
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1022 ttunhoiurH nmtiurl ruiuturtny to 
ottuUrry of t/'ifi.l Itt Mni.KH, |lb2'.l| 
1 I'. 1. It M( , llbJHJ I \V. W. It. 
(513. CAN. 

b Iv, HTf/u>i// wift'a notMrtd 

Vout.] He Mit.iicn, IH»2li) I D.^i. H. 
117 ; [IU2hI 3 W. W. Jl. (143. CAN. 

b V. Mortynue I, roouiuit ton 

of (/'(/# ( 'out UtMi i‘( to HU of nrtifo (Ut . J 

Ibo ccrlifUuiHi in tb«’ nMinliod form 
iliut the uifo of a mtgor. of a tnune 
Ht<ad ufiH exatrdued lu Ibo rnamior 
< jill»*il for by llomcHti'Ufl Ad, is, In tbu 
.ibsencc of fraud, <*on<’JuHlv»>. Tbo 
sliilule seeniH to eoiiHiinploto an 
(■xaiuiiiatiou luMiily ( ontetnponinuouH 
uitii, if not pr(erdiug, tbo Klifutng of 
tbn ruitte, t»r oflicr Instruuicnt, but tbo 
antedating of the eortltlQiit^ lu flie 
preseut oiuio no uh lo luuke it iipjieal' 
tbsl III*' higtiiiig A exatninu' ion acre 
oil t hr satuo diiv aas iadd lortoi nous. 
J-lil \ r 111 I />) t-f/j k ), 1!)2I)J .1 

W. V\. it. 700. CAN. 

PART III. SECT. 3. SUB-.SECT. 2. 

• 1. — fCf/rrt of 2(1 (Jto 3. r 3 ) 

Don d. Wiar i. .Fahium': (18.5(5), 2 
N. 13. It. (Her.) 21.7 CAN. 

PART III. SECT. 3. SUB-SECT. 4. 

sf. f’rotrri Uoefhiihl > fhity of IrttVH 
ft ror to (Ajtmn tonjii n‘ j May e, l»Ai,y, 
'|"27; K. A. 8. U. 12“ AUS. 

PART III. SECT. 4. 

865 I. fVttat irord/ ojterale aa ffranf 
“ t/tmiae.”} r. MlU.mi (1KH2>. 

32 C, H. «dl. CAN. 
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Scott, N. H. 693 ; 10 L, J. 0. P. 308 ; 138 
B. R. 1167. 

ATmotationa Msntd. Beardman v. WUboh (1868), h. R. 
4 O. P. 57 ; Rendall f . Andrto (1898), 61 L. J. Q. B. 630. 

891. In the last line of the existing paragraph 


substitute the word ** register ’’ for the words 
sale without registration.” 

902. Add. Ciiatwns : — mib riom. Be Bboisteeusd 
Titlb, No. 213,487; 63 L. Jo. 82; 168 
L. T. Jo. 62. 


PART III. SECT. 6, 8UBH5B0T. S. 

r (p. 746) I. Portion of land 

acqtdred for Unprowmenl of roaor-Noi 
mb-divided.l’-^hje D. (Totmty Ootmoil 
acquired, la order to lay out, maintain 
& keep a new road or an Improvement 
of an exlAtins road, the use of a portion 
of a holdlmf subject to a land purchase 
annuity, without the consent of the 
Ministry of Finance; — Hdd: the 
county coimoil were entitled to bare 
registered under the Act as a burden 
the use of portion of the holding, as 
no " sub-division ” of the holding 
within Northern Ireland Land Act, 
1925, 8. SO (1). had been effected. — 
Be Lbsnnon, 11928] N. I. 195.— IR. 

K <p. 747) i. S.P. Watbrloo V. 

k (p. 747) II. What <#.]— 

Boubqub V. Ohafpbijc^ (1900), 21 
O. L. T. 182 ; 2 N. B. Eq. Rep. 187.— 
CAN. 

n (p. 747) 1. .] — Spbppabd v- 

Kennedy (1884), 10 P. R. 942.— 
CAN. 

n (p. 747) il. JSttbteguent dta- 

oontinuanee of acHon-^Whether fOAng 
of lit pendens oonttUutea eaute of action.] 
— OOWAN V. HAgA17Z.AT (1897), 5 

B. 0. R. 495.— CAN. 

n (n- 747) W. JHaeharge of.hr- 

Gbaham V. (JHALMBQRS (1866), 2 Oh. Oh. 
53.— CAN. 

n (p. 747) Iv. Bv plaintiff in 

creditor a* action.] — BBVirx>OB:wAY v. 
SoHNBZDER (1893), 3 B. 0. R. 90. — 

CAN. 

r (p. 747) 1. JSfid>(iiw‘a£on.J — There Is 
imniiad in Transfer of Land Aot, 1915, 
8. 201, a light in a registered proprietor 
to submit to the olHoe of title a plan of 
a proposed subdivision of his land. Sc a 
Qorrespondlng duty on the part of the 
flogl^ar to receive the plan Sc take 
into oonsideratlon the proposed sub- 
division. The Registrar may then 
exerolse snob of the powers iiven to 
him in r^atlon to the plan as he thinks 
proper. — R. v. The Keqibtrar of 
T rrXiES. Exp. B’orkstry Pulp Sc Paper 
O o. OP Australia, Ltd., [1929] 
V. L. B. 1 78 ; [1929] A.rgufl L. R. 162. ~ 
AUS. 

sk. Final order for oanceUadion of 
agreement for sole.]-— Re Lakd Tn^ 
ACTT. Avelboaard’s Oasb (Sask.), 
[1918] 2 W. W. R. 946.— 0AM. 

•1. Judgment — Begiatraivon of aa 

am. Conveyance by mortgagee under 
power of Bale — Where judgment regut- 
tered euJbaeqnently to nwrtgage-^ qmt 
etaim deed taken from mortgagor.}— Be 
LOT 6, Seoiton 13, Spring Kiooe, 
Victoria Oity, Re Land RBaiSTKr 
Act Sc Amending Acts (B. O.), [1929] 
3 D.L. 11/^723 ; 1 W. W. R. 739 ; 41 
B. O. R. 74.— CAN. 

PART III. SECT. 6, 8UB-SE0T. ♦. 

remsfro^i^^oflrtmsfcr^ 

0 ^ ahauld be clecg: of eubaeouent eawnt- 
/ions.l — QuBBBO Bank v. Royal Bank 
(me , 84 W, L. R. 137 ; 10 W. W. R. 
he.— CAM. 

q (p, 748) 1. 

eatode entiiUsd ^to law^ 

Whether execution to be^ registered aa 
ugainat executor peraonaU^h—Be Q^- 
IX) WAY (1898), 3 Terr. L. R. 88.— CAN. 

bb (p. 748) 1. AaMotnat 

ciaimetnt by odwrre^ po ateaaU ^}— 
Washington Sc O. N. TowNim Op. e. 
Holbrook, [1924] 1 D. L. R. 818 ; 




1 W. W.*R. 611 ; 83 B. O. R. 888. 


bb (p. 748) 11. On sale by 

owner of turn adjoining lota to aeparate 
purehaaere — Alleged arrangementbetween 
vendor purwaaer of one lot .] — 
Oanadian Bzbkbbcr Investment Sc 
Savings Oo. v. Ryder (1905), 12 
B. O. R. 92 ; 2 W. L. R. 158.— 0AM. 

bb (p. 748) ill. Tnmefer 

by admlnielratora to one of themaeb/ea 
entitled only aa life tenant — Claim by 
remainderman .] — Bremner v. Trusts 
Sc Guabantbb Oo., [1928] 4 D. L. R. 
913 ; [1928] 8 W. W. B. 416.— CAN. 

bb (p. 748) iv. laaued to muni- 

ob^Uy — Failure to offer land fw sale — 
Bighia of former oumer.] — ^Shaw v. 
Youngstown. [1928] 3 D. L. R. 404 ; 
.[1928] 2 W. W. R. 810.— CAN. 

bb (p. 748) V. Duty of regiairar 

when iaauing.] — Be Canadian Paoipio 
Ry. Oo. (1899), 4 Terr. L. R. 227.— 
CAN, 

bb. (p, 748) vl. Under Quieting 

Titlea Act — Titte acquired by adveree 
possession — Cosis.l — Low v. Morrison 
(1868), 14 Or. 19l— CAN. 

bb (p. 748) vU. OertifUMlt 

of aheriff—Form of .] — Where the 
petitioner's title was acquired within 
two years before the fillip of the 
petition, the sheriff's oertlflcate was 
required as to exeoutions against the 

6 rfor owner, as any such exeoutions, 
duly renewed, might bind the land. — 
Ex Lyons (1869), 2 Oh. Oh. 357. — 


bb<p.748)vlll. .] 

—Re Harding (1871), 3 Oh. Ob. 232. — 

OAN. 

Neceat^ for production. ] — ^A oertlfloate 
from the sheriff of no exeoutions against 
petitioner must be produced . — Be 
Rundel (1872), 4 Ch. Oh. 71.— CAN. 

bb (p. 748) X. Certifloate 

from county treeuwrer — Form of.] — Be 
Harding (1871), 3 COi. Oh. 232. — OAN. 

bb (p. 748) xl. T«le 

derived through hands of truatee to pay 
crediiora — Notices Jb €$dvertteementa 
neoeaaary.] — Be Rundel (1872). 4 

Oh. Oh. 71.— OAN. 

bb (p. 748) xli. Aifldavit 

in proof— By whom made.] — Be Rundel 
(1872), 4 Oh, Oh. 71.— OAN. 

ff (p. 748) 1. Not executor of 

adminiatrairix.}—PuBUO Trustee v. 
Registrar-General of Land, [1927] 
N. Z. L. R. 839.— N.Z. 

hh (p. 748) i. Under QuieHng 

Titlea Act — Not purehaaer aeBing before 
campUium of oontracLh—Bc Brown 
(1871). 3 Oh. Oh. 168.— CAN. 

hh (p. 748) li. Purehaaer under 

sale by order of oourt — In foredoaure 
actum .] — Oanadian Paoifio Ry. Go. 
V. Mang (1908), 8 W. L. R. 774 ; 1 
Sask. L. R. 219.— OAN. 
hh (p. 748) HI. Ex^rix of 


ScoUiJ^wiU— Belled in BriHah Oolurn- 


Wo.]— Re Olaxy, [1928] 2 D. L. R. 971 ; 
[1928] 1 W, W. R. 974.— Aim. 

hh (p. 748) iv, Purehaaer from 

truatee in bankruptcy — SeOing with 
permission of inapectora .] — The proper 
oonolnsion from the pxovlsionB of 
Land Titles Aot, R. 8. 0. 1927, o. 168, 


In bk]^*, has been traosfened by the 
trustee with the permission in wnfeing 
of the inspeoton, the transferee, upon 
~~ TMff proof of the taot, to eauKd 

am " * “ 


Be FACET, [1928] 4 D. L. R. 425 ; 62 
O. L. B. 616.— OAN. 

mm (p. 748) i. FOed by registrar 

— Form of—NeoeaaUy for twidant.]— 
HAMIMONdsWRAGGE V. ST0KSI^[1921] 

2 W. W. R. 921 ; 62 D. L. R. 282 ; 
30 B. C. R. 65.— OAN. 

q (p. 749) 1. JStinCater 

of AgrUnMare — In ttaped of claim under 
lAne Stock Fhacourcutement Adt* B. R. A., 
1922 (c. 66).]— R. V. Roiibey Sc 
Mobtbsn No. 561 Municipal Dis- 
TRior (Alta.), [1926] 2 p. L. R. 792 ; 
[1926] 2 W. R. 84.-^AN. 

d (p. 749) 1. Person claim- 

ing partnership interest in land — Claim 
not founded on written document .] — 
Be MAOOULLOUGB SC GRAHAM (Alta.) 
(1912), 21 W. L. R. 349: 5 P. L. R. 

834.— OAN. 

e(p. 740)1, Suaband having 

interest under Dower Act. C, A., 1924 
(c. 68). ] — Shxnbane V, Mxnue, [1927] 

3 D. L. R. 660 ; [1027] 2 W. W. R. 
121 ; 36 Man. L. R. 530.— OAN. 

s (p. 749) U. Rural muni- 

dpolUy — Againet Crown lands for money 
advanced for seed grain.] — Be Land 
Titles Aot, [1918] 3 W. W. R, 13.— 
OAN. 

• (p. 749) ill. Claimant to 

pari proceeds of aale of land.]— S hep- 
herd V. Houston, [1927] S. A. 8. R. 
144.— AUS. 

s (p. 749) Iv. Person enitUed 

to benefit of reatrietive covenant .] — 
Wanek V. Thoie, [1928] 2 D. L. R. 
793 ; [1928] 1 W. W. R. 903.— OAN. 

o (p. 749) I. On failure to 

file evidence of commencement of pro- 
ceedings — Whether applicable to caveat 
filed by regisirar.J— Hamilton v. 
Stokes, [1921] 2 W. W. R. 921.— OAN. 

dd (p. 740) I, Lis pendens 

on file .] — Land Registry Act, s. 49 (8), 
does not require that the Via pendens, 
or other evidence, of a caveator shall 
bo filed during the currency of the 
caveat ; the words " have filed ’* are 
to be oonstrued as meaning " have on 
file." — C bopt V. Whiting (1910), 14 
W. L. R. 634.— OAN. 

(f (p. 749) i. Appeal from 

order for diadharge — BeginraHon of 
order pending appeal.]— lie MoInnib. 
[19271 1 D. L. R. 481; [1927] 1 

W. W. R. 209 : 21 Sask. L. R. 309.— 


■ Claim unde- 


tie — No proof of agree- 
V. Boileau (1907). 7 
I ; 6 W. L. R. 260.— 


OAN 

fl (p. 749) U. - 
agreement for sate — No j 
ment .] — Babitt v. 

Terr. L. R. 481 ; 

OAN. 

II (p. 749) HI. Where 

caveator does not assert rights actively — 
Blow made.}— Re Macdonald, [1924] 
2 D. L. R, 802.— OAN, 

o (p. 750) 1. 

Lbng V. Smith (1902), 14 Man. L. K. 
258.— OAN. 

M (p. 750) i. .}— 

MoKay V. McDouoall, [1921] 3 

W. W. R. 833 j 63 D. L. R. 247 ; 16 
Bask. L. R. 24; affd. (1921), 68 

P. L. R. 246.— PAM. 

oe (p. 760) II. 

Bishop v. WunmiN Trust Oo. (Bask j, 
[1922] 3 W. W. R. 818 ; 70 P. L. R. 
hi.— OAN. 

U (p. 760) J. Whan main- 


^192£J^ W. W. R. 720 ; 21 i 
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L.R. 

179.— CAM. 

qq (p. 750) i. Filed before 

reautrmion of tnmafar — Interest of 
eavaator pureihaaadS !^m 0ervr — Btfikt 
of froMtoree.] — ^B ennett «. OiuiouE 



ViaL ZXXmL— Bail Brwfiar. OtM 


•06. Add, AimoiaH&n R«f6. Ghowood, Ltd. v. 
LyaU (2), [1080] 2 Ch. 156. 

Oils. Fmt rMlatratton under Land Trantfer Aets, 
1875 dt 1^—fiffeet of Land Registration Act, 
1025 (e. 21), s. 147.] — ^The purchaaers of free- 
hold land caused themselTes to be registered 
aa first proprietors uith an absolute title 
under Li^ Transfer Acts, 1875 A 1807, of 
the land purporting to be conveyed to them, 
which included two narrow strips of wood- 
land of which, as the ct. decided in this 
action, an ac^oinmg owner was in possession, 
having acquired a good title by possession 


to the fee simple at the time of the registra- 
tion : — Held : that notwithstanding Land 
Registration Act, 1025 (o. 21), s. 147, the 
power to rectify the register oonferred by 
sect. 82 (1) of that Act enabled the ct. to 
order rectification of entries made in the 
register under I.iand Transfer Acts, 1875 & 
1807, & accordingly that the order for reotifl- 

rt^gistered title^he land erronemliBly ino&ded 
m it had been properly made. — ^Chowood, 
Lyaxx (2), [1030] 2 Ch. 156; 90 
L. J. Ch. 406 ; 143 L. T. 640, C. A, 


Part IV. — Extinguishment of Title. 

921. Add, AnnoiaHon : — ^Apld. Re Silva, Silva v, i 638. .Idd. Annotation : — Mantd. Re Mills, Mills i% 
SUva, [1029] 2 Cb. 198. | l^wrenre, (1030) 1 Ch. 064. 

Part V. — Action for Recovery of Land. 

956. Add, Annolaiion : — Retd. Ladies Hosiery & 971. Add. Annofofion ; —Mantd. Re Cookerill, 
i^ndorwear, Lid. v, Parker, [1030] 1 Ch. 304. Maokaness v. Peroival, [1020] 2 Oh. 131. 


4 W. L. R. 196 ; 16 Man. L. R. 
!04.-^AN. 

m (p. 761 ) I. Siib-division 

of parcel into toto ttndcr unrrffietrred 
plon.] — Re Rtan ft Vancouvwr Dis- 
trict Rsostbak op Tnun (B. O.) 
(1914), ae W. h. R, 982.— CAN. 

SC (p. 751) f. To accept caeeai 

baaed an nwtioage before reotebration of 
grant from Vrown.}-^Re Lanp Titles 
Act. Canada Lute Asscranob Oo.’s 
Case. (Saak.), (1919) 2 W. W. R. 47.— 
CAN. 

SC (P* 761 ) U. Transfer for 

executory consideration — Right to man- 
damns on refusal to register.] - K. r 
Heoistkab of Titles. Rx p. Moss, 
[1928] V.L R.411 ; [19281 AiuuaL R 
^3.— AUS. 

CS (P- 751) Hi. — After fore- 

Claire decree.]- -Re West. [1928] 1 
D. L. R. 937 , 61 O. L. R. 540,— CAN. 

nn (p. 761) I. .1 — 

Hallv. Yohktun Land Reoistration 
District (Reoistkab) ( 1911 ), 10 

W. L. R. 568.— CAN. 

•aa (p. 751) 1. To decide as to 

skdus of person apjdying to amend plan.] 
- Re CHisHoun ft Oakville Town 
OoRPN. (1886), 12 A. R. 22.'». -CAN. 

am (p. 761 ) 11 . To pay oner pro- 

potion of fees to treasurer- After 
deducting didmrsmumts- Whether etmrt 
can remew inspector's dectsum as to 
dtsbursemmls.] — Simwe County r. 
Sanderson, [192^ l D. L. R, llH.'i; 
51 O. L. R. 239.— CAN. 

••• (p. 751 )Ui. Regxstredion under 

Real PropMv Act. 1913- Effect of.] — 
Canadian Bank ov CninoBBrs v. 
WiNNiPBu District Rboistrar. [1928] 
3 W. W. R. 630; itffd.. I19‘i»j 4 D L. li. 
318: 2 W. M' R. 467 . J8 Man L. U. 
275.— CAN. 

a (p. 752) I. Land not 

desert^ in assU/nnusU — EfRct of 

OTI.. R. IM : 18 O. W. N. A. -flAM. 

•a (p. 752 ) L .V— Ptms v. 

TnuES Rboistrar, [1928] V. L. R. 
sSTIIOBSJ AiJaTL. R. 224.- AUS. 

ni. AppUeaHon under QuieUng Tides 
Ati--Jtarisdid^ ^ 

«r40leote,}— (1869), 

2 Ch. Ch. 352,— CAN. 

•o. To wakfe irrtgidarUif — 

InaasKrUmmenLh-Ra HAsan (1838), 
12 P. R. 489.— CAN. 
ap. ZAatHmyofeausdpeoustear-Topay 


for hooks supplied to registrar.] — Read 
a. Kent (Bounty Municipal Ooun<tl 
(1857). 13 U. C. R. 672.— CAN. 

M. To furnish offices, lauUs, etc ) 

— R. V. NORTHITUBVRLAND ft llURHAM 
OOUNTOBa OORPN (1881), 10 C. P. 520 
—CAN. 

■r. Liability of cdu council — To pay 
for statement of titles- Furnished by 
registrar of county— To registrar of cdy 
srparated from county .] — Durand a. 
Kinoston Cm (1864), 14 0. I*. 439 
CAN 

PART Ul. SECT. 6, BUB-iBCT. 5. 

a (p. 763) I. .1 

'* Fraud *' under lAnd TfUea Act. 
1017, w. 59, 174 ft 194, moans aotual 
fraud. — Dominion FmE-BniCK ft Clat 
I>B oi>uoTB, Ltd. a. Pouawk (Saak.), 
[19191 2 W. W. R. 246. -CAN. 

r (p. 763) I. .1 — Annable 

a. CkJVEVTRT (1912), 22 W. L. H. 254 . 
5 D, L. K. 661 ; 2 W. W. R. 816. -CAN. 

aa (p. 753) I. — .1- Para- 

mount Tukatrks. Ltd. a. Rrandkn- 
BBRUER, J1928J 4 U. L. H. 573 ; 62 
O. L. H. 579 - CAN. 

kk (p. 753) I. - 

Canadian Provincial Power Co., 
Ltd. a. Nova Sootia Power Com- 
MISSION, fl927J 2 D. L. H. 475 ; 59 
N. 8. R. b4.— CAN. 

r(p. 754) 1. - .1 - 

HaIX V. I’^ELMADI LLA VaLUSY TEA ft 
Rubber Co. (1929), 08 L. J. P. C. 
174. -IHD. 

aaa (p. 754) I. Conveyance 

by registered owna-- Judgment regUdered 
ftgainsi registered oumer after date of 
conveyance.]- Re MurI’HY, [19281 1 11. 
479.— IR. 

b (p. 755) I. .1 — Thomas 

a. Guat, [1927] 2 D. L. R. 1146. - 

CAM. 

ee (p. 755) L Rights of 

purchaser from odensihle incner,] — 
1'. L. T. A, R. Chettyar Hum a. 
Maitno Kyaino (1929), I. L. li 7 
Han. 270.— IND. 

mm (V. 755) i. Right of oumer of 

land sold for taxes to sue under Land 
Titles Ad, s. 110— Detoy in hHng- 
ing acUon .] — Blackstock a. North 
Albebta Land Hmawnunos Dymaar 
KROUrTRAE (Alto.). (1917] 2 W. W. R. 
938.— CAN. 

rr (p. 755) 1. — — Conveyanor of 
Crown kmd by aruafterj— R oeik, 
CoLLAS ft Oo., lm>. a. Theriault 
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C l). 25 C. L. T. 68 ; .1 N. B. Kq. 

. 14. -CAN. 

aeo (p. 755) I. - - - Right of 
purehaser of one l(d on Imtlding estate— 
As to roads.] Re Mc'JlmuhraY ft 
.IBNKINS (1895), 22 A. 11. 398. -CAM. 

Eff (p. 755) t. — — Restrictive erne- 
nanto.] Re Rowan ft Baton, (19271 
2 D. L It. 722 ; 60 O. L. H. 945.— 
CAN. 

PART III. SECT, e, 8UB-8B0T. 8. 
hi. - - EguitaMe interest subsr- 
guenity aemirrd by transferor.]— A 
ImustoT of land, in Oie form prorlcied 
In Real Property Anl, mado by iba 
reglatorad owner, ft without any apeolal 
oiivenaiita or reoitalu, dr>eM not operate 
a« an ewtoppol ft does not veHt in tno 
transferee an equitable interest auti- 
Hc^qunntly aoqulred by tho Lranaforor 
In the aoeeiioe of any fraud 


I by the fatter. . 

(1906), 16 Man. L. R. 304. 


or mliiro- 
Bennett 


proeentatign b; 
a. Gilmour 
-CAN. 

h li. — On regtstralUm of tramjer 
Previous transfer uHthout consideration 
- Transferor subsequently becoming of 
unsound mind.]- Kattioan a, Reqan, 
[19291 I. 11. 312. -IR. 

■t. Owner giving agent authority to 
sell Agreement between agent d> pur- 
nhaser - l*urthaser taking transfer from 
owner- -Whether entitled to regiitration.l 
-Johnson a. Hbnitt (Mask.), [1929 j 4 
1). L. 11. 519. -CAN. 

PART III. SBOT. 6, gUB-IBOT. •.—A. 

•w. Lis pendens — JHsmissal of MU— 
Order discharging lis pendens %m- 
necessary .] — Dexter a. OoMjroRD (1858), 
1 Ch. Oh. 22 ; 5 f‘. L. J. O. 8. 67. 
GAN. 

PART IV. SBOT. 8. SUB-SECT. 1. 

a. Recsd., (19271 3 D. L. K 1 , 
[1927] 8. C. R. 403. 

PART V. SECT. 1. 

■a. Duty of court To decid* upon 
legal rights of parties.]- A Jndire Mltuiiff 
at nisi prius it hearing an motion of 
ejectment baa only to deolde u|ion the 
legal rights of tho nartlea, ft: if pJtf. 
makea out a legal title in the propmy 
he 1» entitled to recover, even though 
deft, may be entitled to relief In equity. 
— DOBd.MoiTATTa. Thomtson (1877), 
1 p. ft H. 516.— CAN. 


PART V. SBCT. S, SUB-BBOT. S. 
f (p. 766) I. Cbtimant by adverse 
possession- -Against Crown grenUee.}— 



Cases 1040s— 1064. English and. Empire Digest Supplement. 

Glass Works (Ltd.) 1064. Add. Annoiaiion : — Distd. Dudley & District 
V. Hpeab (1002), 37 Ij. Jo. 578. Benefit Building Soc, v. Gordon, [1920] 2 

1042a. Suit for redemptioii.J- 1‘hilijps v. I’raL- K. B. 106. 

UPS (1900), 44. Sol. Jo. .5.51. 


DOBEK V. JENKiNoa, ril»28] 1 D. L. R. 
736 ; fl928] 1 W. W. It. 348 ; 23 Alta. 
L. n. 300.- -CAN. 

80 . LesHor - Siuii to obtain posaeasion 
for IpHspe .] — A landlord, though bo has 
fflvon 0 loase to a thinl person, in 
<*atitlc<l, for the purpose of putting his 
lesseo in possession, to maintain a suit 
to eject a trespasser. — D ajuodaii 
I’RAflAD TEWAKI V. LaCUMI PltABAP 
SiNHill (11128), I. L. R. 7 Pat. 490. -- 
IND. 

sf. Trustees ofchurcJ^—Uninconiorated 
hodif.]— Doe d. Galt 1’ukhbytertan 
Giutrch TBUH'nSKB V . llAIN (1847), 3 
IJ. C. 11. 198. - CAN. 

PART V. SECT. 3, SUB-SECT. 3. -A. 

t I. LoUNT V. H.MIT11 

(1848), b U. C. R. 302.- CAN. 

f I. Wife lioina ajHirl from Jiva- 

band - (Hreumataneca precluiiivg pre- 
aumptum of being Jmahand’a agent .] — 
Whore a wife, living opart from her 
linsband, is In jiusscsslon of land, under 
such olreiiruHtarmes as precludes the 
prosninjitlon of her hohig agent of her 
husband, she must bo made a deft. In 
ej(M'tnient for the land. -Woopwaru 
r. COMMlN(iB (1873), 6 P. it. 110.— 
CAN. 

Bg. Tenants in one hovne. -Ooenpying 
aeparalc tenementa.y-'WhoTO several 
lonanth occupied dlflerent apartments 
In one house, as sev(‘ral t<*uementa : — 
IJelit : a siiigUj aetion might bo brought 
for tho prctniscH, serving each tonanl 
with a o<*py & notice. Doic <1. liKix v. 
Roe (1834), 3 O. S. 64. - CAN. 

ih. Whether aub-tenanla luresaary 
pftriica.] -In an ardlon by a landlord 
for p<»HHOH8lon of tin* i)r<‘miseH, It Is 
not necessary to make sub-tenants In 
actual possijssion part-les deft., A a 
jiulgnieut for iioshc'ssloti may l)e glv<m 
against tho tenant under wbleb the 
Hub-Umants must go out. iNani- 
pouATED Synod op M’oronto v. 
Kimicicn (1898). 29 O. R. 738. CAN. 

PART V. SECT. 4. 

hi.-- - Tmntivg terminnhh 

hg either pnrlii.] KcivIIakdt v. Uabt 
(1861), 20 1). r. R. l.'iK. CAN. 

b ii. - - Jh'feudnnt pul tutu poasea- 
aiott hg lessor of plaint ifj iPninJ of 
leaaar'a title.] IJOE <J. Roitteu r. 
Krvakr (18.Sr.), 4 O. S. 80. CAN. 

b ill. - - — Defendant put into pos- 
ataaion hg dcriaee Jor lije - liighl of 
remainderman.] -Doe <1. Kiki.dh e. 
McKay (1841), 4 N. B. R. (2 KenO 
43.4. CAN, ^ 

o (p. 770) i. Actu)n dtammaedfor 

Jaihire to give — Itight lo bring aeootid 
action after making demand.] When* 
an anpln. tor a nrit <>f possesslen was 
tllHmisHod iHHiausc no notice of ileter 
inlnatlon of Uio least* liud iteeii given 
field: tho landlon.1 was not thereb^^ 
boiTt'd from making another applti. 
after giving such notice. Ite Kunk- 
WPJN & WET/^n, fl92S) 4 1). L. R. 498 ; 
ri928] 2 W. W. K. 628. CAN. 

PART V. SECT. 7, SUB-SECT. 2.— B. 

1076 iii. — — Affidavit of service - 
(\}nienta of.] -Athduvit of serA'Ieo of 
deelurution b> fixing a copy to the door 
of house should slate the name of the 
tenant fnmi whom tho rent is due. - 
Doe d. White r. Hok (1814). 4 N. H. R. 
(2 Ken) 360. -CAN, 

PART V. SECT. 8. 

am. Claim under ftaper tUle 
Defendant aefting «» right under lease 
Irfuii plaintiff —Jtight of defendant to 
relg upon forfeiture of lease -Though not 
pUadtd.]-- I'ETTiGHRw c. Doyle (1867), 
17 C. P. 4.'>9. -<3AN. 


PART V. SECT. 10. 

1125 i. 'TifU of plaintiff defec- 

tive .] — Doe d. Munbo v. Hanson 
(1831), (1825-1897) N. B. Dig. 29.3.— 
CAN. 

r (p. 777) i. Township 

OK COLOHESTER SOUTH V. HACKETT, 
[1927] 4 D. L. R. 317 ; 61 O. L. R. 77 ; 
affd. aub nom. HACKErr v. Colchester 
SOUTH Municipal Coups., I1928J 3 
D. L. R. 107.— CAN. 

p (p. 777) li. Act of TAmita- 

tUms —Effect of poaseJUtion hg tenant in 
common.]— D oe d. Williams o. Leavitt 
j (1843), 4 N. B. R. (2 Kerr) 83.~-CAN. - 

* r (p. 777) lii. Against 

plaintiff taking forcible poaaecaUyn .] — 
Possession short of twenty years Is a 
sutHeient title in ejectment against 
a party, who. without any show of 
title, comes & takes forcible possession 
of land.- -Doe d. French v. Dunn 
(1869), 4 Nfid. L. R. 404.~NFLD. 

p (p. 777) iv. .1— SOHAN 

Lal ». Mohan Lal (1928), I. L. R. 
.00 All. 986.- -IND. 


PART V. SECT. 11, SUB-SECT. 1. 

d i. Sufficiency of evidence.]— 

Allison v. Smith (1877), 1 P. & B. 
199.— CAN. 

aa (p. 779) 1. .]~In a suit for 

ejectment, although pltf. may not be 
able to establish any title tn himself, 
he is entitled to succeed if he can prove 
that ho vras in possession of the pro- 
perty in dispute until he was forcibly 
ousted by deft., provided deft, docs uot 
establish a better title in himself. - 
Ran jit Singh Prince ■«?. Jhori Singh 
(1928), I. L. R. 8 Pat. 351.- IND. 

Bd. Ejectment for non-payment of 
rent- - Motion for judgment agavnat 
casual ejector — Tenant in poaaeaaion 
not leasee — Whether necesaary to show 
how teruint holds.] — Doe d. St. John 
COBPN. V. Roe (1885), 25 N. B. R. 149. 
- CAN. 

se. Unregistered lease —Prior in date 
to Crown grant —WheOwr admissible 
to prove right of tenant.] — North 
Pacti'Tc LuMBEit Co. V. British 
American Trust Co. (1917), 23 B. C. R. 


aa (n. 777)1, 2'iilc acquired 

through person who entered by per- 
ynission of plaitdiff .] — In an acllun to 
H'covor po88(*sBlon of land, defts. 
limited tludr defence to a portion of 
(he land claimed, & as to that portion 
depended upon title acquired from H.. 
who enti'D’d by permission of pltf. 
Held : both dofts. & H. wore? estopped 
from denying pltf.’s title. -Lakevtrw 
Mining Co. v. Moore (1903), 36 
N. S. R. .333. CAN. 

0 (p. 778) i. — .]- Milner c. 

Rinowood {circa 1875), R. K. 1). 123. 

-CAN. 

o (p. 778) ii. J Possession 

obtained bg ctvhange from plaintiff's 
father.] — Bell v. CJARRirmERS (1869), 
2 N. S. D. 1.- CAN. 


PART V. SECT. 11. SUB-SECT. 2.— A. 

1134 i. Plaintiff recovers on own title.] 
-CI.AHKE V. Hanky Se Dunlop (1899), 

1 8 B. C. R. 13U; 1 M. M. Cas. 281. - 

I CAN. 

1140 i. Plaintiff claiming as pur- 
chaser under wit of furecuhon —Proof 
of judgment d.' writ.) Perry r, 
PiOUOTT (185.5), 12 U. O. Pv. 372.— 

CAN. 

o (p. 780) i. .1— Penmno- 

tov V. Brownlee (1868), 28 U. C. R. 
189.— CAN. 

aa (p. 780) i. — • Proof of judgment 
i/7?fu’crssarj/.l —R alston v. Uuohbon 
(1867), 17 C. r. 364.— CAN. 

aa (p. 780) ii. .] — Jex r. Hicks 


o (p. 778) lU. Agreement bg 

plaintiff to grant perpcitutl lease — Per- I 
formuucc of acts nferable lo agreertunt.] 
Aum* I*. J M>ir NA'ni Majumdau 
(1928), I. Ij. R. .5.» Calc. 1090. IND. 

t (p. 778) i. Purchase at sale 

U7ider wit of execution— Judgment 
irregular to purchaser's knmvledge .] — 
Held : the sherlfT’s deed *coulu not 


(1876), 39 17. C. R. 006.— CAN. 

n (p. 781) i. Loon to be paid 

off 5.. vustalments -Date of expiration 
of mortgage uncertain- Rilcase of mort- 
gagor hg mortgagee after actum brought.] 
- ASHfOUD r. M<’N \UUHTON (1851), 11 
r. C. R. 171.— CAN. 

q (p. 781) i. • — Not registered — 
Adnnasihle when rut regiata-ed instru- 


defeat pltf.'s right to recover. - uant.] -An univgislered Oown grunt 
Hamilton v. Ligutbody (1870), 21 is udmisslbU* in evJdenee when* It is 


C. P. 126.— CAN. 

t (p. 778) ii. Colour of title.] 

Boyd r. Milletf (1873), 9 N. S. It. 


not sought to set It un against a 
registered instrument. — Dorrkll r. 
Campbell (No. 2). (1917) 1 W. W. R. 
.500 ; 23 B. C. R. 500.— CAN. 


t(p, 778)Iii. McDonald 

r. aic’lSAAO (1905), 38 N. S. 11. 103 ; 
affd. sub woni. McIsaac r. McDonald, 
39 H. 1.57.— CAN. 

t (p, Iv. “ Defeiuiant in pos- 
sea.sion as tenant of plaintiff.] Fisher 
r. Johnston (1866), 25 U. C\ R. 616. - 
CAN. 

t (p. 7 7 8) V. Transh r to plaintiff 
made hg party not in possession.] 
Gammon v. Johrkv (18T7), 11 N. S. It. 
(2R.^c(\)31l. CAN. 

t (p. 778) vi. - 'Tenant of morfmtgt e 
—Title oj moHgagtt Against holder of 
equity of ndemption.] Doe d. .'^mith c. 
Snahr (1877). 17 N. B. R. (1 P. & B.) 
56. -CAN. 

t (p. 778) vli. - Defendant tciuint 
from year to year .V« nottre to termi- 
nate tenancy.]- Laporte v. Wn>ios 
(1913). 34 O. W. It. .543. CAN. 

t (p. 778) vill. - Defe^idant iw 
possession umler ront'eifnnce from 
plainJiff - Error in conrrgance 
iitoundarirs agreed betuxen vetufar tD 
McDonald r. Knudsen. 
(19281 3 D. li. K. 342 ; [192vSl 2 W. \\ . R. 
.577. CAN. 


0 (p. 781) i. - l^ir chaser for value 
without notice —Defendant iu possession 
— Claim by adverar 2 '*aaacsftioH .] — 
Canada Permanent liOAN & Savings 
Co. r. McKay (1881), 32 C.l*. 51.--CAN. 

fl (p. 781) i. Title acquired pendente 
lite.] — Held : iusufllciont. — A damuON 
r. Ada^lson (1878), 25 Gr. 550.— CAN. 

hh (p. 781) i. — Question for jury.] 
- Fades r. Maxwell (1859), 17 

U. C. R. 173. CAN. 

am. Claim hg executrix under mortgage 
from deJeiulaiU - Itxght to show mortgage 
to testator.] Skeahon r. Whkl.\n 
(1864), 24 U. C. R. 174. -CAN. 

BU. Evidence that ancestor of plaintiff's 
lessors had cut woeai off land.] - 
McDonald r. Ciusiiolm (1858), 3 
N. S. R. (2 Thom.) 404.- CAN. 

BO. Claim by deviaee — Land vnort- 
yaged by testator —Foreclosure- Land 
sold under decree of court .] — Kearney 
r. Crkelmax (1886), 14 S. C. K. 33, - 
CAN. 

sp. Title derived from foreclosure in 
equity 8uU-^-l*rtipertv mortgaged by 
remainderman — Defendant in possea- 
sion as tenant for --Colonial 
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iNTKSraiEKT Sc Loan Oo. v. Dk* 
MBBCHANT <1908). 38 N. B. R. 431 ; 
4 E. L. R, 548.— CAN. 


BART V. Sect. la. i 

«y. .Vrtlurr o/orRon.] — An action for 
meane profit* is in origin an octloii of 
treepam. Sc to refrulated by Uie broad 
prinoiptos appUcablo to aotlonB 
for damiom against wrongdoem. — 
Kamala Probap SuKUi. V. Exhiioki 
Mohan Pramanhc (1937). I. L. U. 55 
Calc. 8e6.->-IND. 

p I. .1 — Harr o. Wkston (1872), 

32 U. C. R. 403.— CAN. 

q I. MffM to co9t» of ejeetintnt - 

Jifjore iaxation .\ — In an action for 
inesuo profits, after judgment by 
default in cjcotraent. It Is not necessary 1 
that the costs of the ejectment should 
iKH taxed before they can be rerovored. i 
—Bank of ITppkr CA.VAn\ ». Arm- 
RTBUNti (1843). (1823-1000), 1 Out. 
Dig. 2158. -CAN. 

q II. “ SerewUtf for proof of 

TKigmrnf.] — DOK r. Cahill (1853). 2 
All. 850. - CAN. 

1175 V. .] (Tiiclcr the deflnlfioi) 
of *• mesne profits *’ in ('oile of ('I'll 
TrtKtidun*. lOOS, s. 2 (12), the sum to 
Ih' u"ur<UMl Is not what pltf. has lo*.t 


by his exohialon from the land* but 
urhat daft, has made, or might with 
reasonable dlligencse have made, by 
his "Tongful fiossessioit. In the ease 
of ngrieultural land that iU}>ends upon 
"hat an ordinnr' prudent agrit nit mist 
"ouM have grown. A if ih'ft. for hN 
own purpoxs's has gnmii n pntflt- 
alde crop the uiesm* pr*ilifs aw not 
tJw*reby lituibHl. If deft, has Jet the 
land the rent received Is ordinarily the 
measuw of the profits in the* ahtanieC'of 
evidenec' that a higher rent eoithl have 
been obtalneti by reasonable dillgenee : 
but if he has cultivateii the land 
hbutMdf the cultivation prt>niK art' the 

K rirnary eonsideratlon. Cu" v. 

iiAOi Mian (1»29). .57 I.. I(. Iml. 
App. 105, I*. i\ IND. 

PART V. SECT. 14. 

a 1. I)tci»ion of mosfrr in chtiMitrrH 
(ht nritti$mtinu notxre — IVheJhrr rotul. 1 
A master in eliamberh has no power t»i 
make an order, upon orl^iiating not Ice, 
for the delivery up of iHissesMiim of 
land by an overbidding ttuiaiit. 
5fAriM»NAi.n r. (iKoKOi'PKs (ItHtJ). 31 
W. I4. R. ytil. CAN. 

sq. Moltoyt. for -J'Utiuiiff'H cottr not 
couclomrtiy wmile Cook e. 

Lkuikox (1885), 10 1\ It. 577. 

CAN. 


ar. rerdid rnlersd for nUUntiff Itu 
ei»namf —EnforoemtiU rtynaUionm on 
(rrtrtin napmanfS' JudmncjU rntrrrd 
on errrficf before naytnetuo mode —Right 
of defendont to aonuHTPS.i -W'TSos e. 
iCKrimr.'! (1882). 3 O. U. 237 . CAN. 

PART V. SECT. 18. 
pi. - * \idirr to ifttU us to ftart 

gimn loti Uite.\ -lOJcotiutud for n houm> 
Ar small lot of land adjoining. It 
appcariHl that, as to the Imuse, notltv 
to quit liAil Ikmui given Uio ltkU\ but 
that pitf. was cntiUtHl to the lunt). it 
WON ordercil that unless pltf. w'ouKI 
ciuitlnc his Judgment to the land, cleft, 
should have a new trial.- ( 1 oni,ky e, 
Lek 11855). 12 1’. (^ It. 4.M1. CAN. 

St. Rebidtal of plavntijf'i* 
tkfmdaHi in artuot adverttr orropalttrn 
for twenty yearn.] Doe d. Mc^Maokin 
f. Oevivk (1811), 3 .N. II. U. (> Kerr) 
111. CAN. 

PART V. SECT. 17. 

■v. lyttdh of Irnitor of plaintiff hifotr 
trial IV hither »*irrr fanan nm H.>tnry,\ 
In ejcc’tmeiit under the i)bl form, 
whel'e tlie iessiw of tile pltf. dUui iH'foii* 
tlie trial: itrld ; no sei. fa. was 
nec'essary. but that judgirietit inlgbt 
Ihi entercsl. & a writ of possi«s*.ion 
nbtatmsl. IloKd.HAV r. lll'Nl (IH't.’*), 
12 C. C. It. 8 '-» 5 . CAN. 


J.S. 
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CaiN 106a— 8QSa. Ekolish and Eicpirk DmssT Suppushbnt. 


RECEIVERS. 

Part il. — Appointment by Court. 


106a. *1 — An interim appointment of a 

receiver of property in the poBsession of, & 
claimed by, deft, in the suit should be m^e 
only if there is a well-founded fear that, in 
the absence of protection, the property will 
be dissipated or irreparably injured. — 
Bevoy Kkishna Mttkhbrjbr V. Satish 
Chandra Gibi (1927), 66 L. B. Ind. App. 131. 

233a. .] — ^A receiver appointed to collect in 

assets, & to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions. — TAYliOR 
V, AUaEN (1741), 2 Atk. 218 ; 26 B. R. 632, 
L. O. 

Annotatumn Refd. Anon. (1806), 12 Vo8. 4 ; Pemberton 
V. Chaimmn (18'’.7), 7 E. & B. 210 


288b. .] — ^Snarb V . Baser, Beasley v. Snare 

(1849), 18 Jut. 208. 

408. Add, Annotation : — Oenerally, Refd. Re Pinto 
Leite & Nepheiira, Eos p. Visconde Des Olivaes, 
[1929] 1 Oh. 221. 

451a. .} — Hall v, Jenkinson (1813), 2 Ves. 

& B. 126 ; 36 B. R. 260, L. C. 

508. Add, Annotation : — Mentd. Huntoon Co. v, 
IColynos (Incorporated), [1980J 1 Ch. 62H. 

671. Add, Annotation : — Apld. A.-G. v, Glen Line, 
Ltd. & Liverpool &. Ixindon War Risks Insce. 
Assocn., Ltd. (1929), 34 Com. Gas. 309. 


Part Ml. — Effect of Appointment. 

682. Add. Annotation : — ^Refd. Re A Debtor, [1929] 1 Oh. 170. 


Part IV. — Rights, Powers and Duties. 

755. Add. Armotaiion Apld. Re Debtor No. 76 of 1929, [1929] 2 Ch. 140. 


Part VI. — Interference with Receiver. 


895a. . 1 -— A libel on the business carried 

on by a receiver & manager appointed by the 
ct. ib a contempt of ct., & may be punish^ by 
committal of the offender. — Helmore v, 
SMITH (No. 2) (1886), 36 Ch. D. 449 ; 66 
}u Ch. 146 ; 66 L. T. 72 ; sitb nom, Hel- 


more V, Smith, Ex p. Smith, 35 W. R. 167 ; 
3 T. 1.. R. 139, O. A. 


Anru^ahona : -Conid. Re Gont. Otont-Davla v. Harris (18U2). 
40 W. li. 267. Apld. King v. Dopson (1211), uC Sol. .lo. 
61. Refd. Re Uvolyn. Ex p. General Public Worka & 
AwietH Co.. 11894] 2 Q. B. 302 ; Uobb v. Green (1896). 
64 h. J. Q. B. 593 ; R. v. Davieu, [1906] 1 K. B .32 , H. v. 
Daily Editor, Exp. Farnsworth (1921), 90 L. J. K. B. 
871. 


PART n. SECT. 1, SUB-SECT. 2.- -A. 

h 1. Mosftr.]— The master of tbo 
High Ct. has no lurlsdiction to make 
an order appointing a receiver by way 
of equitable oxeotitlon. — Bauid v. 
Muiu>ii\, [1028] 1. U. 126.— IR. 

PART 11. SECT. 6, SUB-SECT. 2. -N. 

n i. .] -In an action by a 

vendor of land for epedfle porfonnonoe 
an order may be made, before tbe land 
Is sold, for the appointuient of a 
receiver of the rente Sc profits of the 
laud.— K now tKS v, Jenkins (Mta.), 
11923] 1 W. W. 11. 1270.— CAN. 


peraon eniitled ihereio.} — Bibhbbhwar 
Pratap Naratan 8ahi V, Ohan- 
DRKSiiWAR Prasad Narayan Singh 
(1928), 1. L. R. 7 Pat. 319.- IND. 

PART III. SECT. 2. 

687 iv. .1— Bottoms r. Pu’Ifio 

NoRTiiWKsr Lbh. Co. (B. C,), 11929] 
1 D. L. B. 11.6.— CAN, 

PART HI. SECT. 6, SUB-SECT. 6.— B. 

686 vili. .1 — National Trust 

Co. V. Dom. Iron Sc Sxkkl Co. (N. 8.). 
[1927] 3 D. L. It. 1068.— CAN. 


PART III. SECT. 1. 

n I, Poaaemdon of receiver ia 

poaoLaalon of court — For benefit of 


PART IV, SECT. 4. 

p (p. 66) 1. Agcdnet receiver — 

B^ea of order . \ — ^An order of the ot. 
gmng leave to a party to sue its 


zeoeiver does not amount to a relin- 
quishment of possession of the pro- 
perties by that ot.. Sc an order of 
deoree as^inst the receiver oaanot be 
enforced in execution as against him 
without leave of tbe ct. appointing 
him. — S rimati Jugal Kisborb Dxbi 
V. Deva Prasanna Musberji (1928). 
I. L. R. 7 Pat. 684.— IND. 


PART X. SECT. 6. 

sa. Sttpukdion that receiver to Hon 
bond~-*Fatiure to sign.}— Where a 
surety on a reootver*s bond executes the 
bond on Uie distinot understanding 
that it is also to be executed by the 
receiver himself, the failure to secure 
the signataie of the receiver thereto 
disohaigee said surety. — L arbonnr v. 
Shore, (19281 2 D. L. R. 977 ; (1928] 2 
W. W. R, 8 ; 39 B. C. li. 508. -CAN. 
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REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 


PART ni. 

«h. rnOkmt in pwfuee of NakU " 
•^Iiodudeo otUw tndkm^immigfmtio-^ 
Act 17, i9S8. m. e, 43 p. 

Baoxi (1937), 48 K. L. R. 43S.—S. AF. 


•i. 


PART IV. 

AmendmenI of reffi^rr 


MArfi 


order 0raM(rd.]— Appot.. whotm llr^t 
name «rae, aceordinir to lii« birth 
cewtifloate. S., but who hiid always 
believed It to be C.. naa married iu 
Natal tn 1938, the latter name IteinR 
recorded in the Tnarr!a«e reiriHter. He 
applied for an order authortBtnir the 
retnatrar to amend the uiarriacro rcRlater 


to M to Mhow Ilia tlrai name a« 8., 
allcRltur that it wat oulv when ho 
obtained a eupr of hla birth oertifloate 
that he dlMsiovenMl hla name waa S« : — 
Urtd .* order fthouUI l>e irranted . — Kx ji* 
KrniAicmKs AO N. L. H. .*105,- 

S. AF. 
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Cases 83-386b. 


English and Empibn Digsst Supplement. 


RENTCHARQES AND ANNUITIES. 

Part I. — Nature. 

23. AM, AnnotcUion : — ^Mentd. Re Adelom, Oak> 

shoit V. Hawkins, [1920] I Oli. 195. 54. AM. A?moiaHon : — Consd. Re Alington & 

62. AM. Annoiation Reid. Bristol Oorpn. v. B. O. C. Contract (1927), 138 L. T. 131. 

\4rffin, (1928J 2 K. B. 622. 


Part il. — Creation of Rentcharges and Annuities. 

104. Add. An notation : — Mentd. Hyman v. ITyman, Hughes v. Hughes (1928), 139 L. T. 410. 

Part Mi. — Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. Add. Annotation Reid. Re Beeves, Roc'ves 

I»awson, [1928] Ch. 351. 

247. Add. Annotations : — Apld. Kennedy v. 

Thoinassen, [1929] 1 Oh. 420. Mentd. Lever 
Hioh., Lid. V. Bell (1930), 47 T. L. JL 47. 

247a. - ,] Under the will of her then 

husband made in 1902 a separation deed 
<te settlement made in 1903 V. was entitled 
lo two annuities of £200 each. Testator, 
who was also the settlor, died in 1913, V. 
afterwards married a Dutch subject, & for 
the remainder of her life resided in Holland. 
Ill 1027 the trustee.s of the will ottered to 
redeem both annuities, ik; after some negotia- 
tiions were informed by V.’s solrs. that they 
would advise her to accept £6,000 for 
redemption, the annuities to be paid in full 
up to the date of redemption. The trustees 
sent the solrs. a draft release for their 
approval. V. liaving informed her solrs. 
that she would accept the offer of £6,000, 
they s(*nt her the relcaso engrossed for her 
<‘Xecution, At she executed it on .Tan. 12, 1928, 
On .Ian. 17 she died, but no notification of 
lier death was received by her solrs. in 1 jondon 
until Jan. 31. In the meantime, the trustees 
Iwivmg been informed by V.’s solrs. on Jan. 24 


that she had accepted the £6,000, on Tan. 30 
paid the money to them, being in ignorance 
of V.’s death: — Held: there was no con- 
cluded contract for the sale & purchase of 
the annuities, as the purchasers could not 
have intended their offer to be accepted by 
the vendor merely executing a document. 
But even assuming there was a concluded 
contract, there was a total failm’e of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustees 
were entitled to recover back the £0,000. — 
Kennedy v. Thomassen, [1929] 1 Ch, 420 ; 98 
L. J. Oh. 98 ; 140 L. T. 216 ; 46 T. L. R. 
122 . 

254a. Sale to raise charge paramount to 

annuities — Annuitants necessary parties to 
conveyance.] — Suli.ivan r. Sfltjvan (1860), 
28 Beav. 102 ; 64 E. IL 304. 

.Annotation .’—Befd. Thompson v. Ualne (1873), 28 L. T. 

302. 

254b. - Annuity charged on premises & busi- 

ness Sale of business to company Under- 
taking of company to pay annuity.] 1 ’akkkk 
r. JiTDKiN (1930), 170 L. T. Jo. .714 ; |1930] 
W. N. 263. 


Part IV. -- Rights as Affected by Various Forms of 

Limitation. 


292a. .] - A. devises to his nephew £6 

per annum, without saying to his exors. or 
administrators, to be paid him during his, 
the testator’s, wife’s life, whom he mode 
executrix, on condition that he demeaned 
himself civilly to her. By his death the 
£5 per annum is determined. — Neal v. 
Hanbuuy (1701), Free. Ch. 173 ; 24 K. K. 
83 ; eulj nom. Am>N., 2 Eq. Cas. Abr. 862, 
.tnnotatniii : IMd. Sa\i'rj v. l>yt>r''(17.'>2), Amb. 1.39. 
296. Add. Annotation : -Reid. Re Fitch’s Will 
TYusls, Public Trustee v. Nivos (1928), 139 
L. T, 656. 


336a. Beimest to several — No words of survivor- 
ship.] — A bequest of an annuity to several 
persons during their lives, without words of 
survivorship, is a bequest to each of them of 
a separate annuity for an aliquot share of 
the whole, u))on the death of each his 
separate annuity ceases. — Re Evans, Thomas 
V. Thomas (1908), 77 L. T, Ch. 683 ; 99 I.. T. 
271. 

336b. During continuance of fund.] — Testator 
having bequeath^ annuities issuing out of 
a leasehold estate, to some annuitants for 


PART I. SECT. 1. 

i. JJrvtae of land mbfeet to 

annuUy.l — Testator derised a ball 


interest tti land to bis son two 
dauerbters *' subleot to the payment “ 
of an annuity : — Hdd : the annuity 
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was obarsed upon the half interest. — 
Pbarcb r. Wrioht (1926). 39 C. L. R. 
16.— AUS. 



Voi XXXlX-^Beatcluwm and Animities. Cases 386b— 8S1* 


life, to some during the continuance of the 
fund, & to others indefinitely, with a genej^ 
provision for an increase or dbooinution of the 
annuities, in proportion to the increaa^ or 
^ diminished income of the estate $ & a 
ticular provision that, on the death of some 
of the annuitants for life, their portions should 
be paid to the survivors ; the annuities given 


indefinitely arc payable duriim the con< 
tinuance of the fund.- -Hack r. Tuck (1818), 
3 Swan. 270 ; 30 E. R. 858. 

853. Add» AnnotetHoiis : ~ Refd. He Nelson, Norris 
r. Nelson (1918), 140 1.. T. 371, n. ; He 
Smith, Public Trustee r. Asplnall (1928), 
140 L. T. 309. 


Part V. — Rights as Affected by Insufficiency of Grantor’s 

Estate. 


501. Add. Aimoteition : — Mentd. Hr Hush, HipUm ' 
(11.), Ltd. r. Mackintosh, [19301 2 ('h. 202. 

511a. A. gave by will an annuity of £1,000 

to Ills widow, * directed that in cose of his 
estate being insufficient to make up her 
income from aU sources to iliat amount, a 
sufficient pai‘t of the corpun to make up the 
deficiency should from time to time be sold. I 
H. subsequently by will gave her an annuity ' 
of £200, & directed that it should not be taken 
into account in regard to any other income, 
it being his express will & desire that it should 
be a clear beneficial addition to her income : - 
Held : the widow was not bound to includes 
the £200 annuity in her computation of 
income, &; was entitled to have a sufficient 
amount of the corpus sold to make up her 
income, independently of that annuity to 
£1,000. — Re Hedges’ Trust Estate (1874), 


L. H. 18 Eq. 419 ; 41 L. .1. Ch. 110 ; 31 h. T. 
100; 22W. H. 819. 

525a. A t/cstator direet-od his trustees, of 

whom his wife was one, to permit his wih' to 
i*eeelve the rents A: prollts of his real estates, 
tV (hereout in the first place to ndain to her- 
self an annuity of £400 a year, A tt> pay 
annuities of £100 u year to eaeh of his 
datighfei's : Hr!d : these wo?‘<ls did not gi\e 
apriorit> to tlii‘ wife in respecl of her annuif>y 
over the daughters. Jknmns r. Hiuant 
( 1834). 0 Sim. 003; 3 I,. .1. C’h. 100; 58 
K. H. 719; sidm‘(iuent procredimjs (1830), 
5 L. .1. Ch. 348. 

Ann^ftatumm : Hsnid. .t’uklUM r. llrluijt. JewkiuM r. <’'roK« 
(IK45). « L. T O. .M. ^73 : Moisi> r. Twki’r (iSUi), .*> Iliirr 
7« : I’fttrh V. Show' 1 1 \V. K. J 12 . (’(uipr r. Cicwh* 

well (IBOC). 1 ^- n. 2 K<|. 10<(. 

548. Add. A n}t(>t(itian : .Is /e (2) Rsfd. Hnslol 
t’orim. r. Virgin, 1 1028) 2 K. H. 022. 


Part VI. Payment of Rentcharges and Annuities. 


589. Add. A usoiid 'utn : -Refd. Hr Hull on, llultoii 
V. Midland Hank Exor. A Tiiistee, Jd<l. 
(1030), 99 I.. J. <’h. 310. 

590. Add. Atmoiatiwt ;--Refd. He AiTnaghdale, 1 
Craig V. Armaghdale (1928), 44 T. L. H. 2.39. 

503. Add. Annoiaiuma Consd. Hr AniiaghdaJe, 
Craig V. Armaghdale (1928), 41 T. L. H. 239; 
Kleotwood-Hesketh v. Fleetw'ond-llesketh, 
[1929] 2 K. H. 55. Folld. Hr Ifulton, llulton 
Midland Hank Kxeeutor A I’nistee, Idd. 
(IJKOh, 90 L. J. Ch 310. 

593a. Application to sur-tax Devbe free of super- 
tax, j Where a U’sUitor >1110 died before 


1927 ha.s directed under his will that his 
trust fCH hiiall j»ay to an annuitant tuit of the 
im-ome f»f the trust est/ate “ a clear yearly 
HUiii ufti‘1' paying or deducting income* iii\ 
A Hunc*r'tax,” the pi'opoitinn of the sur-tax 
payanh* in respc'ci of the annuity under the 
provisions of Finance Act, 1027 (c;. 10), 

h. 38, A Finance Acd, 1928 (c. 17). s. 15, is 
payahle out of tlie iiieome of tlie trust estate’. 
In every essential feature super-Uix A siu-tax 
an* the* Hiiiiie tax. Ml l.To.s, Hi. Hi i.ton' c. 

Hank i Ton A 3’»<i ntkk, l/i'i>. 
(1030), 09 L. ,1. (Ml. 310 ; 10 3’. M. it. 3t8 ; 
71 .Sc»l. .I 0 . 233. 


Part VII. — Forfeiture and Extinguishment of Rentcharges 

and Annuities. 


SIO. After this camt odd ** Money paid in ignorance 
of death of annuitant Recovery of.] — AVc 

Contract, No. 3081a.” 

M4. Add. Ci/ofum.— 138 L. T. 131. 


Add. Aunoiaiion : Reid. Hr Dray colt S. F, 
[19281 (’h. 371. 

821. Add. Aunofaiion : Refd. Hyman v. Il>riiati, 
Hughes V. HuglM*s, [1929) I ». J. 


PART VI. SBOT. 3. SUB-SECT. 1. 

Ii I. .] -Vkion Bank of Mtotland, Lm. v. Cami'BKIX, (19201 8 . C. <Ct. at I i;i, SCOT. 
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Cases 906 — 948 . English and Empibh Bigsst Sufplemxkx. 

Part VIII. — Recovery of Rentcharges and Annuities. 


906. Add. AnnoUxtion : — As to (2) Consd. Grant v. 
Edmondson, [1930] 2 Oh. 246. 

907. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1930] 2 Oh. 246. 

908. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1930] 2 Oh. 246. 

911. Add. Annoiaiion : — Consd. Grant v. Edmond- 
son, [1930] 2 Oh. 246. 

912a. Sllect of Settled Land Act, 1926 

(c. 18), s. 89 (4).] — ^Pltfs., who were statute^ 
owners of certain land, were successors in 
title of T. Earl of W., who by a deed made 
in Apr. 1867, in exorcise of certain powers 
granted a poHion of the land to E., & at the 
same time granted a rentcharge on the 
portion to the Earl, his heirs, exors., etc,, of 
;8142 7a. 3d. per annum. At the same time 
B. covenanted for himself, his heirs, exors., 
etc., that he would pay to the Earl, his heirs, 
exors., etc., the yearly rent of £142 Is. 3d. 
The Earl died in 1882. In 1887 E. dies, & 
the trustees of his will, in 1920, sold the 
portion of land to Williams, subject to the 
payment of the yearly rentcharge & to the 
covenant. In 1927 WiUiams became bkpt., 
but his trustee disclaimed all interest in the i 
portion of land, & by an order of Aug. 8, 
1929, the bkpt.’h interest became vestc‘d in 
pltfs. in fee simph*. The rentcharge was 
paid down to Dec. 25, 1927. I*ltfs. brought 


this action against defts.,' one of whom was 
the exor., & the other two were the trustees 
of E.’s will, claiming the sum of £231, being 
the arrears of rentcharge down to Aug. 8, 
1929, the date when ttie portion of land 
became vested in pltfs. The following 
questions arose : (a) whether the rent- 

charge was a rentcharge in p^etuity ; 
(&) whether pltfs. as successors in title to fhe 
Earl could sue defts. on their testator’s 
covenant, t.e., whether the benefit of the 
covenant ran with the rentcharge at law : — 
Held : OnausoN, JT.’s decision that a covenant 
to pay a rentcharge did not run wtth the 
rent was right, on the* authority of MUnea v. 
Branch, No. 911, which was approved & 
followed in Haywood v. Brunswick Building 
Society, No, 908, & was good law : the opinion 
of Holt, O.J., in Brewster v. Kidgitt, No. 906, 
to the contrary was set aside in Milnes v. 
Branch, No. 911, as extra-judicial, & in fact 
the question to be decided in Brewster's case 
was that of the liability for the burden & not 
whether the assignee of a rent could enforce 
a covenant in gross ; Settled Land Act, 
1925 (c. 18), B. 39 (4), did not abrogate the 
rule & enact that in future a covenant shall 
so run. — Grant v. Edmondson (1980), 143 
L. T. 749, C. A. 

948, Add. Ayinotation : — Consd. Grant v. Edmond- 
son, [1930] 2 (h. 246. 
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▼AXXXB.-OUH 


REVENUE. 

Part I.— Authorities Controlling the Revenue. 

2. Add. Annciadimi : — Reid. JSurth C^arterUnd j Kxnlorfttiou t\». (lOKU* l^td. r. It. (1U3())» OU 

1 J.. J. ('h. m. 


Part IV. — Duties 

5B. Add. Annotfition : — (ienernHy. Held. 

(Lady) v. I. R- Comr». (1930). 15 Tax 25. 

55ii, What amounts to.] — Re Windsor 

Steak Coal Co. (1901), Dtd. (1928), 165 
L. T. Jo, '''' 


on Land Values. 

61. For “[19141 2 K. B. 192“ i*©ad “[1914] 
3 K. B. 192.“ 

Add. Annotation: — Rsfd. Simbro Trading Co. 
V. Posograph Paront Ot^rpn. [1929) 2 K. B. 
266. 


Part VI. — Excise Duties. 


Su«*BECT. 1 . — ^Betting Duty (Vol. XXXIX., I 
p. 232). I 

Add the following case : — I 

93a. Who Uable to duty — Club — Managing | 
totallfator.]— A limited co. was the pro- | 
prietor of a club formed for social inter- | 
course. Upon the club premises betting on 
horse races was transacted through the ! 
instrumentality of two machines, called t 
totalisators, owned by the co. & worked by 
the co.’s servants. Any member desiring to i 
use these machincA for tne purpose of backing i 
horses applied to join the club pool, dr, if i 
elected as a pool member, he became entitled j 
on payment of a small subscription to operate, | 
dr for this purpose he was supplied with j 
credit vouchers of varying amounts. Under 
the moles of the pool 10 per cent, of the gross ; 
amount of the stakes on each race was 
retained by the co. in respect of the facilities j 
provided « the expenses of management, dc , 
the balance was divided among the backers, j 
called in the rules “ investors,” of the winning ! 
horse in the proportion of their stakes. T|je 
winnings for eacn week were paid by the co. | 
fiom its own funds irrespective of any possible 
loss owing to dishonour of the vouchom. 
The rules provided that the club acted simply 
as a distributing agent. U pon an information 
preferred by the A.-G. against the co. i^eging 
that the co. was liable to pay betting duty in 

respect of wagers on horse races made by mem- I 


bors of the club by means of Uioso inachiues, 
it was adniiticd that the co. wjis a bookmaker 
dc that the transactions In c|UOHtit>n wore bets 
within Finance Act, 1 926 (c. 22 ), s. 1 5 : // eld : 

the bets wore not made with the co.. luit by 
the inembors infer «c. dr the claim of 1 ii« Grown 
failed. A.-U. r. Lunohicon A: Scokth (Ji.ini, 
Dtd., [1929 1 A. G. 400 ; 9H L. J. K. U. 359 ; 
141 L. T. 153 ; 45 T. h. K. 294, II. L. 

jMfutOition , Oonid. N'HtloncI ^HMK n , l.ttl. 

r. K. (IJiaO). 17 T J.. i: lilt. 


93b. - ' Employee of bookmaker.] A book- 
maker, who held a bookmaker’s ccHillcaJ^ 
dr also on entry ccH iOcato in resp(*<;t of certain 
pi'cmiscs, had in his sorvit’o at the premises 
an omiiloyee, who received a weekly salary 
dr was the only perwin employed there. 
TJie employee had sole charge of the premi^ 
in the absence of the l)Ookmtikcr, who 
attended race meetings in other towns duHng 
the flat racing season, dr bail on one occasion 
been absent from the premlsc-s for ton <layK 
consecutively. Although tl»e employee 
no authority to open new accounts in the 
absence of Ids employer, ho could accept 
personal bets dr bets over the telephone, 
& he had said that he bad no responsibility, 
but answered the telephone dr recorded 
messages. On a certain date the employee 
whonin sole charge of the premises was seen 
to take two or three bet/S on the telephone 
dr enter them upon a slip, ho himself not 


PART II. SECT. 2. SUB-SCOT. 2.- 

D. (b) U. 

39 It. Scieurr mUeide three mile 

Hmg.)-MABO?i ^ Corns, li?**J,,** 
D. L. U. 263 ; 49 Oaa. Ortm. Cm. 2H. 
—CAN. 

PART V. SECT. 1, SUB-SECT. 1. 

bb t. Meaning of.lr-** 

duty wbewTor used In tbs Oostoioi 

Act 9C M-mand imintil hUS TOteteoCO to 
Uie basis on which the true amount 
of duty ad eatarem & to 

notbJ^ eJt©.— B. r. €»R«W.. 

3 R. 767 : 49 Can. Crtm. CJas. 
200 i 01 5: L. RI 563.-CAN. 

WdCsral — Where foods aio tfansCenod 


within the territorial waters of pana^. 
aitbout the Intention of fraudulently 
relandtng or bringing the some 
bito Canada, no olfenoe b* eoimnilt^ 
under Oustoms Act. — Hook >f. il., 
(19261 Kxeb. C. R. 49. -CAN. 

PART V. SECT, 1, SUB-SECT. 2. 

« I. ‘.y-llOKW V. K. (1927), 49 

Can. Crim. Oas. 231 ; 43 Quo. K. B. 
192.— CAN. 

PART V. SECT. 1. SUB-SECT. 4. 

M. For /aOure to antwer qu*elUm»;r 
By maaler of vesMei.}— Jte M : , me 
deUvery of tlw report rtnitdred by 
Onst^ Act, s. 90 <K to the Custom 
oiBoer by master was not «1» 
of gnesttoBS demanded of 
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him ” refeiTttd to In OustoiiiH Ac t, m lih. 

- I’ATiKKU V, II., (10281 I'.Xt5b. ( ■ H. 
36. -CAN. 

•f. Power of rJedpm tie to prmillu 
Whether merer rrrreieruhle by Hn tnuf 
(jtmmtmtmer* or by 

- -HrMt : hj the HUfb on ». f cw<- 
stab.'ri, the power of i^Icjftion whicii w 
oonfened upon the ib’vcniie Comm., 
HJi the* sii#ioc#s«c>f» of the 

as to whic-h of the two 
ponalttcs prcwirUH'd »*y 
solWaUon Act, 187lb «. **“*'*^4^2? 
Imposc'd for any 

section, must be oxercisj^ by t h ^ , 
A not by the A.»0. -A.-U. e. 

*929) I. R. M4.- IR. 



Cases 08b— 188 . English and Empire Digest Supplement. 

holdinir a bookmaker’s certificate. On proof 31 ; 98 L. J. K. B. 47 ; 140 L. T. 118 ; 92 

of these facts : — Held : the employee carried J. P. 191 ; 44 T. L. B. 819 | 72 Sol* Jo. 646 ; 

on business as a bookmaJeer *’ within 28 CoZy C. O. 664 ; 26 L. G. B. 668, D. C. 

Finance Act, 1920 (c. 22), s. 18 (1 ). — JjAxm Payment under mistake of fact .] — Sec 

V. Cronin, Hunt v. Cronin, [1929] 1 K. B. Mistake, No. 30a, ante. 


Part VII. — Excise Licences. 

104, Add. (Hlation : — 97 Ij. J. K. B. 36. 128. Add. Annotation: — Apld. Dennis v. Leonai'd 

(1929), 141 L. T. 94. 


PART VI. SECT. 4. BUB-SECT. 1. 

«h. On what beta exigIbU — Ready' 
nwney office -betting .] — Smith v. Adam, 
[1929] S. C. (J.) 33.— SCOT. 

PART VI. SECT. 4. SUB-SECT. «. 

e. AHfd. 9ub nom. Dominion Pkebs, 
Ltd. V. Customs A Ezoisk Minister, 
119281 A. C. 340; 97 L. J. P. C. 91; 
139 L. T. 338. 

n 1. Imported goods — 

( "hange in form on coming out of bond ,] — 
JleM : whei*o ffoodH inipoited are so 
(‘haiiffed lM*foro taklus thorn out of 
Iho bonded warohouso for oonsumptiou 
that they take on a form altogether 
<llfl‘er('nt from that In which they wore 
Imported, tho sales tax, under tho 
.Special War Revenue Act, 1916, sbonhl 
l>o calculated on tho sale prlco of the 
KoodH after such ohango. Sc not upon 
1 ho duty-paid valuo thoroof as Imported 
In bulk. — R. V. Dominion Distillery 
PRODUCTO Co., fl9281 Exch. 0. K. 170. 

- CAN. 

f I. — Kqnitahle morigtigie or 
(tU’daec reahamg seevritg.] - The sales 
tax was not Intended to be Imposed 
upon tbo porson realising, by moans of 
sale, T»ropert y pledged to him to soenre 
a debt ; a guliig cojioern vus In con- 
tornidatlon.— It. r. Dominion Dank 
(1929), 04 O. L. R. 44H.- CAN. 

a II, — Kjfmpling reguIaUon 

of Miniairr of CuMotns <£■ Kjcciw 
N ecessitg for strict complUmct .\ A.-(L 

I'OIt (’ANADA 7’. (lOLDBEUO (Ollt.), 

11929] 1 D. I.. It. 711.— CAN. 

n ill. — Sale by manufacturer 

to sales agency Tax computed on price 
r/iargfd by sates attency to trade,}— It, 
OaIUTANO & I’AHQITALK Co. (QllO.), 
119291 1 D. L. 11, 1004.— CAN. 

n iv. - — - .1 A.-D. 

i-'oxt Canada v. Colkman I’uodiuth 
Co. (Out.). 11929J 1 D. L. It. 058. 
CAN. 

n V. - On bertrages.] 'rin* 

A\ord •* be\eragcH in Sehed. 11. of 
.spoclul War Revenue Aet, 191.5, eon- 
trols the Mhole elasslttcutlou of the 
produets referred to in that portion of 
the sehed. which is introduced by said 
wokI, 'J’he prodm't In miostlou heivlu 
AAhleh WHS sold by <loft. to “ Inittlers ” 
iVc, after eertaln lugn^dicnts w^tc added 
to It by the latU>r, was sold bj them 
totheeonsumlng imldic: — Ile/d. not to 
be a “ beverage ’* In tho condition in 
whicli 11 was when sold by deft. It. 
r. Wmsri.K Co. (OK Canada), Lti»., 
119291 3 W. W. R. 39 ; 38 Man. L. R. 
317. CAN. 

o. affd. sub nom. Bradshaw v. 
IsiiNiHTKR OK Customs & Exoirk, 
119281 2 I). L. R. 352 ; [1928) S. C. R. 
oi. CAN. 

o i. Rxentplion of goods exported 

Onus of proof,] — Held : tho Act 
Itolug a taxing statute, must bo con- 
strued strictly, dc the onus was upon 
llie Crown to show that dofts, oaino 
within the toxlng provisions, but 
the exmnptiou i»t goods “ ex ported *’ 
being In the not\ut« of a prt>vlso, It 
was inoumbont upon defts. to plead 
it. tc the onus was upon them to show 
that they came within It. — R. v, 
Oi)ODKnHAM WOKTO, LTD., 11998J 
3 D. L, R. 109 ; 08 O. L. R. 318.— CAN. 


o li. Meaning of export .] — 

The words “sale” Sc “export*^' as used In 
the Act, mean a sale & export by the 
manufacturer or producer, the exporta- 
tion being an act consummating a trans- 
action to which tho tax does not apply. 
Tbo lajigiioge of the proviso relates only 
to exportation by tho manufacturer, 8c 
cannot be extended to a case where 
tho manufacturer loses control of the 
goods by selling 8c disposing of the 
same to a purchaser in Canada. — H. v. 
Frowde, Ltd.. {1929] 2 D- L. H. 721 ; 
Ex. C. R. 119.— CAN. 

o ill. What amounis to 

export — Question of fact .] — The exporta- 
tion of goods from Canada is a question 
of fact to bo determined on the evi- 
dence. Where It is established that 
goods were sold to a person residing 
in the United Btates, 8c Invoiced to him 
there cia train to an outportln ('unada, 
8c there loaded on a vessel imder the 
Huporvlsiun of the Customs otflcei, 
who then stamps tho B. 13, 8c deal's 
the v(‘HHol for some United States port, 
Huoh goods arc duly exported within 
the nioaiifng of the statute 8c rngula- 
tions made thci'euiKlcr. — R. r. Caiu^lnu 
Kxpout Bkkwino 8c Maltinu Co., 
J/fD.. 11929J Ex. C. R. 130.— CAN. 

o Iv. - Kxetnjdton of niagazinf — 
H hat ts.] -Deft, printed a pamphlet 
for the Canada Kodak Co. called 
“ Ktidakory,” for which it was paid 
from *1,109 to *1,200 a month. It 
wfused to pay sales tax on the ground 
that the pamphlet in <in<wtion was a 
•• mogaslue,** 8c. us such, exempt thei*p- 
froin. 'I'ho pamphlet was nothing but 
oiu) of tho numerous means of adver- 
tisiug, & the articles & advertisement 
therein referred only to the goods sold 
by the C. K. Co., 8c such ai'tlclos with 
thetr llluHtratiuiis wei'C all Intended to 
<traw tho attention of tho public to 
the superiority of their goods. This 
pumphlct was glAcii away with each 
kodak sold, 8: only biougnt In a sum 
of between *30 8c *10 a mouth by 
way of subserlptiou : Held ; such a 
pamphlet was a laen* advertisement for 
the Kodak eo.'s goods \Ahicb was 
meant to increase their sales it was not 
u " magaxtue.” R. r. Miln-1Unum\m 
Ruinti.no Co., Ltd., 11929J Ex. C. R. 
133.- CAN. 

o V. Gorernmeni charge on assets 

of person indebted for sales tfires — 
Meaning of assets .] — ^In 12 &; 13 Goo. V., 
c. 47, H. 17, wliioh sect, gavo the Crown 
a ilrst oliarge on tbo assets of a person 
Indebted (or sales taxes, the word 
“ assets " was not Intended to loolade 
any other assets than such us wore 
the property of tbo debtor at the time 
his assets were sought to bo 
administered or distributed,— R. r. 
Hvde, 119281 2 W. >V. R. 253.— CAN. 

o vi. ^ Goodman 

it A.-G. FOB C.vNADA r. Bank ok 
Toronto (1924), 5C O. L. U. 318. - 
CAN. 

o vil. - Kfftrt of section 

/^nontg of Crown on msoltK'nty ^ \oi 
tun,] R. r. Dominion Hank (1929), 
(11 G. L. R. its. CAN. 

o vlU. Liability of purchaser 

of goods not subject to fox.] — K. e. 
Jauk Pins Lumber Co. ft Canadian 
Bank ok Commerce, U988] 4 D. L. R. 
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976 ; [1928] 3 W. W. R. 419.— CAN. 

oix. LiabilUy of purchaser 

wUhovJt notice.] — A bank advanced 
money to a manufacturer, took an 
assignment of a chattel mt^. on his 
assets & seized ft sold thereunder 
without knowing that he was indebted 
to tho CroAvii for sales taxes ft without 
Inquiring into the question. The 
CYown Issued an information claiming 
damages for conversion, tbo seizure 
being alleged to constitute the con- 
version, ft a declaration that tho bank 
was indebted to the Crown for tho 
taxes collected by the manufacturer 
ft paid to tho credit of his account 
with the bank. The mortgaged goods 
were still Intact on the manufacturer’s 
premises : — Held : no liability had 
been established against tbo bank. — 
It. Banque (Janadienne Nationalk 
(M an.), 1 1929] 2 W. W. R. 668.— CAN. 

o x. Effect of repeal - On lien of 

Crown for taxes,] — Re WILNER, [1928] 
2 D. L. R. 396.— CAN. 

o xl. On IxulrilUy vneurred 

tufim rtptaJ.] - lu view of Intoriireta- 
fion Act, M. 10, a liability for sales 
taxes under special War Revenue Act, 
191.'), ft amendments thereU), which 
was iucurred pxior to enactment of 
1925 Act, c. 26, s. 9, remains tn force. 
-R. r. Banqitb Canaihknne Nation- 
ale (Man.), 11929] 2 W. W. R. 668.— 
CAN. 

o xii. Goods manufactured Jig 

contractor for company.] — It. n. 
Dominion i^ehs Co., [1928] Exch. 
C. R. 122.— CAN. 

o xiii. — - - For person's own 

nw.J— When goods are inanufocturtMl 
ft produced in (’anadu, not for sale, 
but tor the use of the manufact ui'er or 
producer, such transactions arc for 
the puri)oscs of the Act to be regarded 
us sales.- R. i\ Bank oj' No> a Scotia, 
1 1929] Ex. C. R. 155. -CAN. 

o xiv. - -- " 1h ads/'] Deft. 

eiiiTiml on both the business of a saw 
mill ft the business of coal luluing, ft 
manufu'tmvd at its milts '* leads ” for 
use 111 Its mining oiierations. In some 
IsulaU’d eases it would purchase such 

leads in the market for the same 
purpose. These* " leads " art* logs put 
through the mill, sawn in half longi- 
tiuUnally ft again Into the required 
lengths for the use aforesaid :—Held : 
sueli “ leads " were manufactured at 
deft.’s mill ft used by them not In the 
course of luanufactmlng the same, but 
wore used in a different ft distinct 
undertaking or operation quite apart 
from manufacturing of tho same at 
their mill, & they were manufactured 
articles bought ft sold on tho market, 
ft clearly within the Act. — R. r. 
Mibamicuj Lumber C<»., Ltd., [1929] 
Kx, C. R. 172.— CAN. 

PART VII. SECT. 3, SUB-SECT. 5. 

sJ. Finance Act. 1920 — Whether 
applicable to street bookmaker,] — Held : 
the provittlon of tho Finance Act, 
1926, which imposes a iienalty on any 
one carrying on buidnesa as a book- 
maker without having in foroe tee 
eertltloate required by itie Act, apfiUes 
not only to a bookmaker carrying on 
his business legaUy, but also to a street 



Vd. XXXnL—Berame. Casei 14lk~488. 


140». Petrol-elvotrlo vehiole—WheUier **eleotri- 
calty- propelled.’*] —A vehicle commonly 
^own ae a “petrol-electric** motor derived 
its primary motive power from an ordinary 
internal combustion engine ; that engine 
waa connoted with an electric dynamo, & 
the ^ectricity generated in the dynamo was 
transmitted to an electric motor, which 
drove the rear wheels of the car through a 
cardan shaft & differential gear : -HeJd : the 
vehicle waa an “ electrically piopellod ** 
vehicle within Finance Act, 192(i (c. 22), 
Sched. I., pai’a. 5. — TiixiNts-STEVKNS MoTfUia 
r. Kent County Councu., [1929] A. 354 ; 
98 L. J. Ch. 198 ; 140 L. T. 024; 93 .1. P. 
146 ; 46 T. L. K. 249 ; 27 L. G. K. 261, 

11. 1.A 

148, Add. Afinoiafiou Dfstd. Gough f. llees 
(1929), 46 T. h. R. 103. 


SuB-SEcrr. 6. — Gun 1j1cbkck.s. 

For “ PisUds Act, 1003 (c. 18), ss. 3, 8 ** 
remi “ Firearms Act, 1920 (c. 43).*’ 

302a. Finance Act, 1920 (c. 43), s. 12 (1) -What Is 
“ firearm ** —Air pistol.]— An air pistol is 
not per sr a iireartu witliin the definition of 
“ llivami “ in above swt,, but it is an “ air 
gun or air rifle ” wdltiti the proviso, which 
empowers a Seertdiiry of State to make rules 
declaring certain types of uir guns A. air 
rifles to be specially dangerous, Ac, if it is ho 
declared, it is to bo deemed to be a flroanu. - 
Saint r. Hocklhy (1926), 41 T. h. It. 666; 
69 Sol. .lo. 675. 

302b. What is ** air gun or air rifle ** -Air 
pistol.] Saint r. IIik'Ici.kn, No, 302a, ardc. 


Part VIII.- Drawbacks and Excise Allowances. 

360. Add. A)})iofattun : Refd. Fenton Textile Aasoen. v. Lodgt', [192Sj 1 K. II. I. 


Part IX. -Stamp Duties 


486. Add. Anuolatwn : -Mentd. (hanev r. Macluw, 
[1029] 1 Oh. 401. 

440a. Voluntary disposition Inter vivos —Property 
disposed of including stock exempt from stamp 
duty.] — A deed of sottlemcnt, which operateil 
as a voluntary disposition inUr vivos, was 
made of certain stocks, shai'es, marketable 
securities & policies of life insurance, ini’iudiug 
certain (iovt. stocks. The settlement 
operated as a trau.sfer of tiio policies of life 
insurance, but the stocks, shares A: market- 
able securities were subsequently transferred 
to the trustet's of the settlement by separate 
transfers. Ad valorem “ voluntary dis- 
position” duty under Finance (1009-10) Act, 
1910 (c. 8), 8. 74, was subsequently paid or 
assessed, without dispute, in respei’t of the 
stocks, shares A: marketable securities A 
policies of life insurance, with flu* exception 
of the Govt, stock.s, winch were exempt 
fnom duty on transfer by the (reuerai Kx<*mp- 
tions trom all Htoinp l>uties in the Fimt 
Schedule to Stamp Act, 1891 (c. 39). The 
comi*s. held that the sett lenient waa alsf/ 


chargeable w'itli ad valorem settlement ” 
duty on the \ nine of the Gov t . stocks iiietuded 
in *ii. 'Die si'ltlor, howe\(M\ eoiiteiuled 
that no duty was juivable in respi'et of those 
stocks, as they were ineluiled in the settk'- 
ment with other stoeks in respect of which 
ad valorem transfiT iluty \ not sidtlemeiil 
duty was pavahh* uinler I*’manc<* (1909 10) 
Act', 1910 (c. S), H. 71 (1) : Htld : the Govt, 
stocks were distinct luathTs. within .Stamp 
Act, 1891 (e, 3lt), H. I (a), from the other 
pi’opeHy tleall w'lth by the H<*tt lenient, Ac, 
therefore, the sidtlernent eould he separately 
»*hargcd. us if it were aseparafi* instrument., 
with H«*ttleinent duly in respect of the Govt, 
shirk. An'SEI.i. c. Ini.wd Hkvicni’k (’omkh., 
11929) I K. H. 60S ; 98 h. .1. K. H. 38 1 ; 143 
h. T. 137. 

482. Add the following paragraph ; 

Sendde : sueh a chart eqiart y must hv st amped 
with an impressed A not an adhi'sjve stamp. 
After this case add : - 

.] .Sec, wmc, StfAinp Act , 1891 
(c. 39). ss. 49 61. 


t 


bookmaker carrybiir on lij*4 l)iihliici>h in 
contravention of Sire -t Ib-tflnj? Acl, 
1906 . — M'Coli. r. lil f ’ookwin 

r. Mm'KIK, Hkkuhy r. Kru.v. 

S. C. (J.) 17.— SCOT. 

•m. Tie{fi9lrait43n -Cvnitnuadon of , 
ixrtifimte of truilabdiiu o/.J , 

St'OTT V. M‘CaRTHY, (I928J I. It. 
611. -IR. , 

PART VII. SECT. 4. SUB-SECT. 1. i 

so. ItvetUid c^mdition- fVluU ij».J ~ \ 
Where a municipal rorpn. h ompowerwl 
to oollwt a lleenw fee •' from any retail 
trader, not exe<*edlnir twenty dolUrH, 
for every ttix inontlih,*' the IkM'iiec to 
lie grantetl “ ho aa to teiiuinate on the 
Llth day of .luly or the 1 #th day of j 
Jau.," the corpa- umy not Htipuiatt^ , 
that appet. slniU eonttne fits tradiug 
to week days only of th«* iK-rfod of the ] 
licence, & ma) not vritbbold (he licence 
it ho retnaes to aubtKiribe to aucb a I 
oondiUoD. — VastLATCMi r. Vicroau I 


Uourv. flDIO), !*» H. <J, It. 1.03. CAN. r 
•p. /.Kcw/r for d/ fiver o tmehn 
IkUvrxy vnthvn muniriptiMy- -fJinoT 
oHlnder. 1 - - Non rii Va n< oCVkk e. 

HTEWAirr F. It- 4r Uo., (l9aM] l 
W. W, It r,m; Ipraii.rMm.t^aa. 210. 
39 if. C. It. 401. -CAN. 1 

PART VII. SECT. 4, SUB-SECT. 3. -C. | 

»r. /'rrarm umn(/ rehirU J- C(m KBintv ( 
r. tJoKiKUw, (1926JH. C. fJ.)87. SCOT, j 

PART VII. SECT. 4, SUB-SECT. 3.-- D. I 

u. ** fVriahi iffUadm ” f/otr a^/er* ^ 
Uiifurd - Oftm etptipmrnl.) - Movable 
bheivlng, fitted to allde on bnu'ketii in i 
a iMtker'A van, 6c UHort to fai’ilitate tli» ' 
delivery of gofida t4> euatomerH, in | 
looHO e<|ninnicnt witbio IbiudH Ai 1. { 
1920 (c. 72), a. 7 (6). 4c d<Mt4 not fall < 
to be included In the vreisbt ouiaden 
of the reldcle. — D aruko v. Uuhtok, 
119281 8. C. U.) It.— SCOT. ' 
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PART IX. SECT. 1. 

•k. ICrpnnn in ntutl on aiiHfriut 
uomlioti Inunupihvt.l A refenuHHj 
by the (liJef ( oiif rolling itevemm 
Authority for opinion of <•!. on an 
uhKtra^'l. uiu'Hlion Is Inrojiiiielcnl A in 
not within the purview «if Indian 
^Uimp Act, IHOlh rt. .77. Iff Maiom. 
ISHlitAN(K I’OI.K irx (I02U), i ii. h. 
|7 ( ale, OHO. INO. 

PART IX. SECT. 6, SUB-SECT. 3. B. 

•1. AJNfianmefU.] 'I’here Ih no rnH'CH- 
alty for an uwlgnuient to Isj AtanijxHl, 
unieiM it Im In the H|««-ial f<»rrn of an 
order, 6c iKwalhly al«»» nnleMM It l» 
dln*( ted to the ihtroiih having eontrol 
of tho money In que/illon In Mueh 
«‘ireniie4laiieefi aa t«i leml Ut the e<nj- 
I hiMlon that they hold th<* order of 
I he peraon oMHlgning It Liv jcitrom, 
Ac hoVDOS 6c iMHl UASOK (JO., 

i,ri>. r. llAfiTLKV A Foiu>, 119271 
V. L. U. .723 : 49 A. h. T. 70 ; U»27| 
Arffu« h. It. 417.- AUS. 



OaiM eso-OU. English and EunsE 

650. Add. AnmUdiom Ellesmere v. 

Wallace, [1020] 2 Oh . 1 ; Kennedy v. 
Thomasseu, [1020] 1 Oh. 426 ; Weddle, 
Beck V. Hackett, [1029] 1 K. B. 821. 

627. Add. Amiotaiion : — OmeraUyt Ment^. Curtis 
Brown, Ltd. v. Jarvis, Jarvis v. Oiirtis Brown, 
Ltd. (1029), 14 Tax Oas. 744. 

867. Add. Citatiom [1928] 1 K. B. 703 ; 97 
L. J. K. B. 116 ; 138 L. T. 171. 

Add. Annotation: — Overd. Htanyforth v. 
I. B. Oomrs., [1930] A. 0. 389. 

660a. Whether overriding powers of revoca- 

tion & reappointment to be considered.] — 
By a deed poll dated in 1911 a paiiial 
rt'settlement was effected of the Portman 
family estates. The deed poll was executed 
under a joint power of revocation & new 
appointment contained in previous dis- 
positions of the estates & the appointment 
thereby made was expressly subject to a 
further exercise of such powc'r ; & the deed 


DiGBST SumHHBNT. • 

poll iteeff also contained a fredh power of 
revocation A; new appointment. In arriving 
at the value of the property transferred by 
the deed poll for the purpose of assessing the 
ad valorem stamp duty payable thereon under 
Finance (1909-10) Act, 1910 (c. 8), s. 74, the 
I. li. Oomrs. disregarded the powers of 
revocation & new appointment : — iETcld .* 
these overriding powers ought to have been 
regarded as affecting the value. — Stany- 
POKTH V. ll9LANl> RBVENUE COMRS., [1930] 
A. O. 839 ; 99 L. J. K. B. 327 ; 142 L. T. 
641 ; 46 T. L. 11. 288, H. L. 

670. Add, AnnotoMone : — Apld. Westmorland v, 
1. B. Oomrs., [1928] 1 K. B. 703. ReM. Stany- 
forth V. Inland Revenue Oomrs. (1920), 98 
L. J. K. B. 764. 

678. Add. Annotation :—Mentd. Ladies’ Honary 
& Underwear v. Parker (1929), 46 T. L. B. 48. 

787. Add, * Annotation : — ^Mentd. Midland Motor 
Showrooms v. Newman, [1029] 2 K. B. 266. 


Part X.— Corporation Duty. 

780. Add. Atmofaiimia : — Dlstd. General Medical | Oomrs. (1928), 97 L. J. K. B. 578. Consd. 
Oouncil V. I. R. Oomrs., English Branch I^dland Counties Institution of Engineers 

Oouncil of General Medical Oouncil v. I. B. | v. I. B. Oomrs. (1928), 14 Tax Oas. 285. 


Part XI 11. — Recovery of Revenue Duties and Penalties. 

709. Add. Amiotation Apld. Ohowood, Ltd. v. | 811a. Order of Inland Revenue Commissioners — 
lyall, [1929] 2 Oh. 406. I When necessary — Prosecution under Railway 


PART IX. SECT. 6, SUB-SEOT. 18.— 

A. (»). 

681 i. ParlncrsHiip property — Tranefer 
of share by partner’s executors .] — 
Duckett t>. Colleotok of Imposts, 
tI»27J V. L. li. 457 ; 49 A. L. T. 82 ; 
119271 Arxus L. R, 379.— AUS. 

to. Land — Undivided share ,] — A 
transfer of an undlvldea share of land 
is, for the purposus of Stamps Aot, 
1915, a transfer of land. A transfer 
of land may bo dutiable as a transfer 
of land on n sale thereof, tliouah the 
Hale includOH both land & personal 
property. — Duckett v. Collector of 
1mi»ost8, [1927] V. L. It. 457 ; 49 
A. L. T. 82 ; [1927] Argrus D. K. 379.— 
AUS. 

PART IX. SECT. 6, SUB-SECT. 85. 

hi.- .] — New South Wales 

Si'AMi* Duties Oomrs. e. THOMBt>N 
(1928). 40 0. L. H. 394; |1928] 

Aurus L. R. 30.— AUS. 

PART Xlll. SECT. 1, SUB-SBCrr. 1. 

St. Trial of issue — To determine fori 
esseniial to defenee-^Amendment of 
aboTenoe.]— R. e. Mutual Ftrb Absoon. 
OF Canada, Ltd. (1926), 68 N. B. R. 
420.— CAN. 

sv. Statute presumption from 
possession^ — whether irnUrd by proof 
ofnnlau!fuHmpftriatioti.]~R. v. Lkook, 
119291 1 J>. L. B. 808 ; •* * 


Oas. 11 ; 


- , 51 Can. CTim. 

N. S. R. 226.--CAN. 


PART Xlll. SECT. 1, SUB-SECT. 2. —A. 

806 iv. ,h- V. Cixbnq Tono 

Send. [10981 1 W. W. R. 83 : 40 Can, 
Crlm. Cas. 79 ; 39 B. O. B. 167.-- 
CAN. 

806 V. J — R. V. Boutilubr, 

11928] 2 D. L. R. 555 ; 49 Can. Odm. 
Cas. 312.— CAN. 

806 Vi. R. e. MANvaL, »928 J 


2 D. L. R. 755 ; 50 Can. Otim. Oas. 32. 
—CAN. 

806 vli. RaUwav Passenger Duty 

Act. 1842,] — Held: under Burgrh 
Dolico Aot, sect. 454, the bniffh 
magistrate had no jurisdiction to 
entertain the complaint, in respect 
that., while the duties imposed by the 
Aot of 1842 had been repealed, & other 
duties substituted tberofoi, a con- 
travention of sect. 13 was still an ofTenco 
against an Inland Revenuo or Onstoms 
Aot. within the meaniiw of Burgh 
Polioe Aot, s. 464. — Camsron v, 
Sweeney. [1928] S. O. (J.) 34.— SCOT. 

811a 1. Order of Inland Revenue Com- 
missioners — Whm necessary — l*roseeu- 
tion under Railway Passenger Duty 
Act, 1842 <c. 70), s. 13.] — Horn v. 
Duckett, [1929] S, O. (J.) 63.— SCOT. 

1 i. Notice of seisure.) — I’he 

giving of the notice of seizure whloh is 
reuuircd by Excise Aot. 1927, s. 77. is 
not a condition precedent to the 
proBcoutlon of a charge laid imdor 
sect. 176 (f) of said Act.— R. e, Kolvk, 
11929] 2 D. L. n. 636; I W. W. R. 
706 . .51 Can. Olm. Cas. 372 ; 38 

Man. L. R. 166. -CAN. 

•w. Improper adjournment - Effect of.\ 
— A JusticQ of the peace having inter* 
voned In a prosecution under the Excise 
Act by assuming to adjourn tho trial 
on tho non*appoaranoe of the police 
magistrate before whom tho information 
was laid, & who had issued a summons 
to deft, to appear before him, a eon* 
vioUon made on the adjourned date 
of trial by anotiter polioe maglstr^, 
la^foro whom deft, refused to plead Sl 
to whose judsdlotion he objeoted, was 

? ua^ed.— B. v. I^yks, 119281 1 

W. R. 590 : 49 Can. C&. Ohs. 
186 ; 28 Alto. L. R. 341.— CAN. 

sx* Information in ujrUing-^By udkom 
laid.}— Blaoe only reveniie 

oAoers oan lay an informatSon for an 
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olfenoe under Excise Act, such an 
information must state that tho pe»on 
laying the Information is an inland 
revenue offloer. — R. v. WirsiBWioz, 
[1928] 2 W. W. R. 19 ; 49 Can. Crlm. 
Cas. 330.— CAN. 


sy. Whether necessary.] — Held : 

an information in writing required 
by Oostoms & Inland Revenue Aot, 
1879, is no longer a necessary pro* 
lltninary to the Issne of a summons 
charging an offence under the Customs 
Acts.— A.-G. V. Hbalt, [19281 I. R, 
460.— IR. 


se. Information — Description of in- 
formant — Sufficiency. }— An Inforiuatlou 
for an offence against the Exeiso Act 
which desorlbeB the inlormant as a 
Customs & Excise officer *' on behalf 
of His Majesty the King ” shows 
sufficiently that ho belonged to the 
class of persons by whom such an 
information may be laid Sc gives the 
magistrate the iteht to proceed there* 
under. — R. v. Henderson (B. C\), 
11929] 4 D. L. R. 984 ; 2 W. W. R, 
209 ; 52 Can. Crlm. Cas. 83.— CAR. 


PART Xlll. SECT. 1. SUB-SECT. 2. > 

ni. ,] — Held: where a 

alleged to have been smuga^ed are 
found Sc seized in the poeseasion of any 
person, the omis, nnaer Oostoms Act. 
s. 264, is upon such person to explain 
how the goods had oome into hls 
possession or how they had been 
imported into Canada, & U so, to prove 
that the duty upon them was paid. — 
Weiss v. R., (1928) Sxoh. a R. 106^ 
CAN. 

I i MoTUt (1928), 49 

Can. Grim. Oas. 375.— GAN. 


PART XIU. SSerr. 1, SUB-SECT. 2.— O. 

•a. Nenisnee of imprisonme nt 4a 
iefmitt of payment of eoato— 

Eto p. M^aban (N. B.>, [IMS] I 



FUMlMr Doty A«t, 1842 (o. 79). ■. 18.1— 
^ infomation was pietemd by a poUce 
officer the conductor of a suitor ononi** 

bus, alleging that he had allowed tbe omnibus 
to carry at one time a greater number of 
passengers than it had been constructed to 
carry, ccdutrary to Bailw^ Passenger Duty 
Act, 1842 (c. 79), s. 13 i — JaM : the prosecu- 
tion was not a proceeding for the recovery 


of a fine or penalty under an Act relating 
to inland revenue within Inland Bevenne 
Begulation Act, 1890 (c. 21), a, 21 (1), ^ 
it could, thcsrefore, lawfully be commenced 
without an order of the Inland Revenue 
Comre. — Kmoty v. Minty, [1929] 2 K. B. 
165 ; 98 L. J. K. B. 783 ; 141 L. T. 616 s 
93 J. P. 176 ; 46 T. h. R. 427 ; 27 L. O. R. 
438 ; 28 <\>x, C. C. 610, D, 0. 


Part XIV. — Expenditure of the Revenue. 


887* Add* Annotaiiona : — FoUd. Nixon v. A.-G. 
(1929), 46 T. L. R. 31. Retd. Re Transferred 
Oivil Servants (Ireland) Compensation, [1929] 
A« 0, 243* 

889. Add, Annotaiiona : — FoUd. Nixon v. A.-Q. 
(1929), 46 T. L. R. 31. Refd. Re Transferred 
Civil Servants (Ireland l.Compensation, [1929] 
A* C. 248. 

841a. Right to pension — ^Not enforceable at law.] — 

A (Hvil servant’s expectation of superannua- 
tion allowance is not a legal right, A cannot 
be enforced by legal proceedings. — Nixon 
V. A.-G. (1930), 47 T. L. R. 96, H, U 

843a. Savings Certificates — Nomination to 
Validity.] — War Savings Certificates Regula- 


tions, 1919, althoi^h they do not expressly 
mention Savings Hanks Act, 1887 (o. 40), 
are not ultra virea, because they motllfy, A 
incorporate apply as mcHlifled, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Cortifleatoa to nominate roci]>ients 
of the certificates hold, any such nomina- 
tion may include cerlincatm held In ©xcchh of 
tlie authorised Tnaxituum, notwitbstiinding 
that cortiftcafos so hcM are liable to he 
forfeited. ~Re KntHKU, Vai.k r. lioi'KMAN, 
[1028! Ch. 749 ; 07 L. .1. Ch. 430 ; 139 lu T. 
550 ; 72 Sol. .lo. 645. 

653. Add. Annotation : Apld. Clretui r. WoathorUl, 
[1929] 2 Oh. 213. 


I). li. It. K(J4 ; 61 Ottu. dim. (‘ah. 16. 

CAN. 


PART XIII. SECT. I. SUB-SECT. 2. 

— E. 

■b. Evidencf- Uetrofipecih'e omralioit 
of amending Jirt.] — HtalutoH of rausda, 
1928 (c. 16), 8. .6, which amended 
U. a. C.. 1927 ( 0 . 42), a. 2G2. & chanjfcd 
the law of evidonco In proeecaUoim 
Wider c, 42, la retroactive In clleci & 
applicable to the hearing of an appeal 
to the county et. from a conviction 
made prior to ite paening.- Jt. r. 
Binolky, 119291 1 IJ. 1-*. It. 777 ; 61 
Can. Crlm. Ca». 268 ; 60 N a. It. 311. 
CAN. 

PART XIll. SECT. 2. 


M. Skip witfiin Ihrfe milt limit 
Entry dvr to " uttavoidtMr rui/ttr.”\ 
Deft, ship wa« «M*ised by the ('uKlonih 
Authoritfes wider Mort. 183 (v. 42) of 


11. a. 1927 (e. 42), m. IH.l. being 
in ('anatllun waU'rn ctmtniry lo Its 
provlHiou. The defence allegeil that 
the entry Into fanadlan wat4>i*« 
due to the fact that the Hole man In 
eommtuid, during the lllneaH i»f the 
maater believed hluiHelf without tfu' 
throe mile limit. The unehorugti %\aH 
made In the dark, A: thin man had 
been battling with the ehunenla for 
two dayn alone, had only had tliive 
hourw’ aloop In 72, A-huh oxhaiwted * 
Held : In Ihe clreoiiwtarKu’H, he eould 
not bo regarded aa a nuirimT In 
orcllnary eoiMlitioiiH, A: eould not be 
eanc<l upon to lake aueh pretautioiih 
aa would In other elreniiialaneea !*<• 
I'efiuii’ed by tbia et . A the entry wa« 
diu' to “unavoidable It. t. 

•' Mah> FiHcm.n ’• tlb <’ Adin.), 
<1929) 1 1>. 1.- It «7» . Kx < . it. 207 , 
62 Can. (‘rim. Cuh. 27J. CAN. 


PART XIV. SECT. 1. 

1 I, I (■ enteivd tlie 

M>rvl(x* of tlu* (lo\t. llailvMtyH hi 1887. 
On Nov. U, 101 1 he iiiUH dlH)iit*4Hed 
for inlHeondiut on Miu* 1 91. 1, ho 

waa ttgiiJn engiuted At eontliiued In tho 
aepvlee uni I) A'b. I. 1928, when he 
tethxtd. 'I'he HuiMTannuation Hoard 
detddeil that he waa ontlthnl to a 
n>tiring allow an<'e r^ieuluted only In 
M'MtKH t of hlH He»vl('e froni .Mar. H, 
1013. to till date of hia rtdlietnent . 
lit III . he wuH infltletl to tla' payment 
of HutieranniiMtlon allow aiiiH^ euleulatert 
upon tin* whole period of hlw aervlivi, 
vi*. 39 yearn -hi p. OthUONH (1928), 
20 II. N .s W 182 . I« N S. \\ . 
\V N MS A US. 

»d. Itighl of Vruum lo /Ir fimourU.h- 
Kll»P e. It., 11924) K*eh. ('. It. 29.— 

CAN. 
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Cases 88a— m 


Bn(}lish and Empire Digest Supplement. 


ROYAL FORCES. 


Part I. — The Royal Navy. 

33a. Right to Indemnity — For expenses In case of assistance. The cable ship was fitted with 

damage to ship or stores.] — A Govt, steamer grappling ropes & other salv^e gear. Sc 

assisted a merchantman, on a stipulation to was specially constructed for laying & r^air- 

roimbui’so all expenses arising from damage ix^ submarine telegraph cables : — Held : 

to the steamer or the stores: — Held: such even assuming the equipment constituted 

stipulation was no bar to salvage compensa- ** salvageplant/* the vessd wasnot“ specially 

tion. — The Lustre (1834), 3 Hag. Adm. 164 ; equipped with salvage plant,’* which meant 

160 E. B. 363. plant of a kin4 that a vessel would not be 

^/f7ioto/ton«:>-Cloiuid. The Ewell Grove (1835), 3 Ha«:. Adm. equipped with except for the purpose of 

209. Reid. I’be Lord Duffozln (1849), 7 Notes of Oases rendering salvage services, & the Admlty. 

Supp. xxxiil. were not entitled to claim ^vage remunera- 

56a. Ship ** specially equipped with salvage tion in respect of the services of the vessel 

plant.**] —A cable ship belonging' to the under Merchant Shipping (Salvage) Act, 1916 

Admlty. & in the employ of the Post Office (c. 41 ). — ^The Morgana, [1920] P. 442 ; 89 

rendered salvage services to a vessel, which L. .1. I*. 232 ; 124 \j. T. 254 ; 36 T. L. B. 

had lost l)or i)ropellcr Ac required towage 747 ; 15 Asp. M. L. O.'160. 


' Part V.- The Regular Army. 

111. Add. AtniolaiioH : — Refd. Nixon r. A.-U., [1930] 1 Oh. 566. Mentd. lie Transferred 

1 11)36] I (^7i. 566. Civil Servants (Ireland) Compensation, [1929J 

139. Add. Annotaivoufy Folld. Nixon v. A.-C*., A. C. 243. 


Part VIII. — The Air Force. 

Acquisition of land.] -Sec Oompulsohvt Purchase, No. 263a, ante. 


Part IX. -Matters Common to Navy, Army and Air Force. 

265. Add. Amwiaiion Consd. Mackenzie-Kcnnedy v. Air Council (1927), 138 L. T. 8. 


PART V. SECT. 1. 

sa. Sfftet of LnllNtiaciit 

h> H HUblcct under the Militia Act. ih 
ill llio nutnrti of a formal tiansiuutatloii 
of a fiti/en into a Holdler for tho timi 
lielna, A »iM I’enutrod by tho Dofonco of 
the itonlm, ic dooa not ooiiBtitnte a 
I'outnu't hotueon tho Hubject A tin' 
Cl own oreatlnff mutual lixbta 8c 


nbligutiuiiN. - COOKK i. 1{., 11929] 

K\, t\ H. 20.— CAN. 

PART V. SECT. 8, SUB-SECT. 2. 

d 1. .J Mllitarv oflloeih \ 
*<oldters, while in tho aervio© of the 
( 'I'uwn hold their positionu at 4c durine: 
the pleamire of the Croun, Ac no action 
ut law lies for their pay . — CooKic v. It., 


1 1 929J Ex. C. It. 20, CAN. 

•b. Pension art of pracc onfy .] — 
PonRlons are an act of grace & bounty 
of the Crown which muKt bo left to tho 
fllaoTOlion of the Govt. ; & there can 
be no review of tho dlaoretion of tho 
Ponbloiia Board by tlie ot.- Thomas 
0. R., 11028] 2 D. L. R. 535 ; [1028] 
Kxch. C. R. 2«.— CAN. 
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SALE OF GOODS. 

Part I.- The Contract of Sale Generally. 

9 Add. Anwiiaiwti — Retd. Dominion Press r. 

Customs &ExciTO Minister, [1028] A. <\ 340. 44. ^dd. Ammfation : Retd. Dominion Press r. 

11a. .]— Bowmaker, Ltd. v, Wri.u vms (1«30). Customs \ Excise Minister. 1 1028) A. C. 340. 

74 Sol. Jo. 830. 


Part II. — Formation of Contract. 


200. Add. CUaiiom IBS L. T. l.'il ; 72 Sol. .lo. 
14 ; 33 Com. Cas. 101. 

341. Add. Annoiaiioyi : — Retd. Koyal Kxebanpre 
Asscc. V. Hope, [1928] Oh, 179. 

380. Add. Annoiaiiona : — Consd. daze W. II. & 
Sons V. Port Talbot Corpn. (1929), 93 ,1. 1*. 
89. Retd. He Windsor Steam Coal Co. 
(1901 ) (1928), 140 L. T. 80 ; Hentall. Horsley 
& Baldry r. Vicai-y (1930), 47 T. L. M. 91>, 
401. Add. Amiofaiiotis : — Retd, lever Bros., ltd. 
r. Bell (1930), 47 T. 1. R. 47 ; Robert A. 
Munn» & Co. v. Moyer, [1030] 2 K. B. 312. 

403a. Perishing of only part of goods.]-— Side 

of tloods Act, 1893 (c. 71), s. ({, applies whore 
there is a contract for the sale of siM*cillc 
floods & a part, but not the whole, of (lie 
^oods has, without the knowledge of the 
parties to the contract, already coas<*d to 
exist. — B arhow, DAJfE At Haixaud, Jm). r. 
Phillip Phillips & Oo., Ltd., [1929] 1 
K. B. 574 ; 98 L. .1. K. B. 103 ; HO i.. T. 
070 ; 45 T. L. R. 133 ; 72 Sol. do. 874 ; 
34 Com. Cas. 119. 

424. Add. Annotcdion : — Retd. ShellMox v. Kltoii 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 
430a. “ Current prices.”] By an agwoment elated 
July 12. 1927, i»ltfs. Sc defts. figi'eod that 


pltfs, were to deal wilh defts.’ entire output 
of Janiiw nig iron available for deliv<*ry in 
Scotland, pkfs, undertaking to push the sale 
of the Name in Scotland in preferenc*' lo 
any other brand. They were* to base their 
prices on the curmit prices for Middlesbrough 
l>ig iwiu, frtM* on truck makrtrs' works or 
f.o.b. makers’ wharf, excluding Te«*s dues, 
A: to pay cash on Mondays for the prexioiiK 
weeks’ shipments. l)iHput.es having arisen 
ht'tween Die parties about the pri<*eM which 
idtfs. ought to c-hargc for tin* pig iron which 
they H<»ld. defts. notified pltfs. that they 
UTiuinated Die agreenumt from Anr. 22, 
1928. Plt.fs. hrought an m'Don for nreacli 
of contract, because*, as Du*y alh'ged, deTts. 
lefUHod lo supply them at “ tin* current prices 
for the Mnldleshrenigh pig irem.” Dedls. 
<*ontenil(‘d that the tihrase " cuiT»‘nt prices ” 
were tlie list prices which were publisheil 
••very week in a trmie newspaner by a group 
or combine of iron finimlers in Middlesbrough, 
hut pltfs. eorifende»l that "current- prices*’ 
meant Die price at wliicli pig iron was m'tunJIy 
being sold in Scotland by the sole agent of 
the combine: Held: Die «*xpiTSMion "cur- 
rent price-s" in Die figreement meant the list 
prices which wciv published every week by 


PART I. SECT. 1. 

• i. Contract betwren fiffhrruirn 

d' eiiuneri/.h-t^ASM r. A.N«l.o ItiUTlHif 
(’OM'MBlA I’ACKINO Co.. LTI>., IDCitlf 
1 1). L. i:. 874 : 1 W. W. H. 38.^ ; JO 
R. C’. H. 481. —CAN. 


PART I. SECT. 2, 

M. Real nature of tranufirtMn rt" 
garded — I*rovifiifm for payment by com- 
miMtion.]- By afpreoment between jiltf. 
cu. Sc deft., deft, was granted tlie iwiie 
Holllziff'^hts for New ZealauU for 
certain of pltf. co.'a inannlactunw. 
The agreemont provided that deft, 
should be entltlwl by way of remunoru- 
tlon to a “ commission " of 10 pter 
cent, on the Involoed value of thi' 
manufactures, to be deducted by deft, 
therefrom. Payments for the manu- 
factures were to be made against 
receipt of shipping documents by deft, 's 
London or other Kn^lsh agent. In an 
action by pltf. c<i. against deft, for an 
account of the proceeds of sales of 
pltf. eo.'s products by deft. : — £f<*W .* 
uotwltbstandinir that the agreement 
provided fur the retuuneratfou of deft, 
by way of a " commission,’* the pro- 
\'isions therein relative to payment for 
the goods by deft, pointed to the 
relationship between the parties being 
that of \endor & purchaser Sc the 
account should be taken on that iMuds. 

— OAXXOW EVaiNEERTCO CO., IVTO. r. 
KICRAROSOV. fl»30J N. Z. L. It. 3SI. 

N.Z. 


PART I. SECT. 6. 

sb. ShareH m <otntKiny.\ tJoodH,” 
Of* debut'd III ih«' Iiiulun tVintriM’t Act. 
1872, coiuprbM* every kind of uiovitble 

1 >r(ipc'rt>, liichidiug ttliants In n co 
>(i.Mi.NUo V. Dk Moir>SA (1028), I, L. It. 
.Ml AW. «».*). IND. 


PART II. SECT. 4, SUB-SECT. 7. - 
B. (a>. 

sc. Maryinai note — Oiving tnnver to 
vary or confirm option.}— UeUi ; the 
ooDtract form containing the margida) 
note constituted a memorandum suffl* 
cient to satisfy 8tat. Krauds. — 
J. B. ItO'>Kiw, hrit. e. Hakry Lkhmk, 
Ltd. <1027), 27 H, K. N. H. W. 427 ; 
44 N. H. W. W. N, 140.-- AU8. 


PART II. SECT. 4, 8UB>SECT. 7. -- 

0. (b) i. 

sd. Place of delircry.) A verbal 
agreement, tuado at the buMluctts 
premises of the purchaser of g«KMls. 
included a term (bat the vendor sbonid 
deliver the goods at the purcliascr’s 
premises, luunedlately ufterwards a 
written <irdcr was uimed on holudf of 
the purehaser. Sc hanue«l to the vendor’s 
n'preseutatlve, which ooutatiiKl the 
names of the parUett, partirulant of the 
goods. Sc the price. Sc aist> the words 
** Please supply ns with the following 
gt>ods,'* bat which dbi not contain 
any further reforeuce to tb« placo at 
which the g^Hids were to Is; deMv<>rc<l : 
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Ilrld : giving the 4)rdinurv huHlness 
ineHulng lo the Morris (|uol4iil. Sc ba^ ing 
regard tr> the fiir-l fbirl the JMirtles Wl*lt> 
Iruslness men, Af tr» the etrenniNtanees 
In wbieh the drs’iiinent was Mritti'ii. 
the drs'iiineiit Indieuterl alth siillleienl 
ClearnesH when* the phiee of delivery 
of the gortds Has lo l»e, Sc eotistlinted 
a riiitllcient not*' or nieiiM»randntn of I Im 
agnannent within (Joods Ae(, ittt.’V. 
s. 9 (I). WtNKis r. Tkkdk'ii iJium. 
Prv.. Lm.. 119281 V. L. U. ;1H7 ; (10281 
Argus L. 11. 212. AU8. 

PART 11. SECT. 4, SUB-SECT. 8. - 
C. (d). 

M. Oral cotUroH by aynit Itcmm 
lion of uyrncy before trlanoture.\ 
Movkic Sc I'it. r. HMirif Sc (ioiAnthiut, 
11920] 4 D. L. It. 4J« : H. <•. If. 
02.’> ; offy.. (19291 2 D. L. Jt. ’.J2 . «:i 
O I-. ft. .188. CAN. 

PART II. SECT. 4. SUB-SECT. 0. 

339 - .J I 'Alii: r. 

PlWMrmJt (1884), r> < 1 . It. 2:iH. CAN. 
346 i. ~ Ity ejrrcnium of conlrart. | 
(kmuv V. Ojoi.iv t.Sask.), (1920 :i 
W. W. It. 812. -CAN. 

PART II. SECT. 7, SUB-SECT. I. 

tf. Mtnniny "/ " •'ori btndtd prict."\ 
Hkviua;x Wiioi.Ksii,K, Ltd. r. 
ltd., iJ«2itj :i D. L, it. 7ti0 ; 
.- 1 . It. .•>28 ; atfy., (19291 2 ll. h. It. 
217 . I W. \V. J:. , 24 Alta. L. it. 

1 29. CAN. 



Cases ttOa-4e9. Enguss AXi) Ei(mB 

the combine in Middlesbrough, & did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine. — Jacks Co. v. Paiaier's 

Shipbuilding & Iron Co. (1028), 08 Is. J, 
K. B. 300 ; 140 L. T. 478 ; 34 Com. Csa. 107, 
C. A. 

433a. Minimum price — Construction of standard 
contract.] — The ct. held, on the construction 
of a standard contract for the sale of sugar- 
beet by the growers thereof to manufacturers 
of beet-sugar at a price depending on Tariable 
iactors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 


Digest SumsHEsr. 

that the manufacturers were entitled to 
include the tonnage bonus in the minimum 
price, the bonus applied only if it would 
oring the contract price above the minimum. 
-—Brown & Sons v, Lmaohsmim Bxm 
Sugar Co», liTD. (1929), 46 T. L. B, 199, 
B. C. 

484. Add, Annotation : — ^Refd. BHlesmere (Earl) v, 
Wallace, [1929] 2 Oh. 1. 

462. Add, Annotation : — ^Rdd. Shell>Mez v. Elton 
Cop Pyeing cio. (1928), 34 Com. Cas. 89. 

472. Add. Annotation Oonsd. Charles v. Cardiff 
OolKeries (1928), 44 T. L. R. 448. 


Part Mi. — Conditions and Warranties, 


512. Add, Annotation : — Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 

527a. .1 — A quantity of Finnish timber 

was sold to buyers in liondon by a contract 
providing that the goods were to be properly 
seasoned for shipment, &, that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pa^ for them 
against shipping documents. Owing to bad 
weather the sellers were unable to season 
part of the goods properly : — Held : the 
provision as to seasoning was not a con- 
dition but only a warranty, therefore the 
buyers were not entitled to reject the goods, 
but could only daim an allowance off the 
price. — Montague L. Meyer, Ltd. v, 
kmsTO (J929), 142 h. T. 480 ; 40 T, U. K. 
102 ; 74 Hoi. Jo. 58, C. A. 

Anwiliiiion Consd. Montajfiu* L. Moyer, Ltd. v. OHakeyhtlo 
CmtcIiu Timber (1930), 30 Com, Cas. J7. 

539a. Omission of usual trade description In 
invoice.] — Htopp v. Hill & Sons (1928), 72 
Hoi. Jo. 122. 

646. Add. Annotation : — Mentd. Fiumana Society, 
l)i Naviga/aoiie v. Bunge & Co,, [19301 2 

K. B. 47. 

568. Add, Citations :-~affd. (1928), 138 L. T. 663 ; 
44 T. L. K. 297 ; 17 Asp. M. L. C. 428 ; -83 
(^oin. Cas. 213, 0. A. 

558. Add. Annotations : -Refd. Hubert A. Munro 
A Co. V. Meyer, [1930] 2 K. B. 312. Mentd. 
Guy-Pell V, Foster, [1930] 2 Ch. 109; Jtc 
Fenton, hJor j). Fenton Textile Assocn. (1930), 
99 1.. J. Ch, 358. 

664. Add. Amiotations : — A stoil) Consd. Montague 

L. Meyer, Ltd. v. Osakeyliiio CJai-elia Timber 
(\). (19.S0), 30 (Vm». (’as. 17. Refd. Finlay v. 
N. V. Kwik Hoo Tong, [1929] 1 K. B. 400. 

619a. Sale of wine of partloular brand.] — Pltf. 
asked for a bottle of S.’s ginger wine at the 
licensed premises of defts. While pltf. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at the neck A injured 
him -Held : the sale was one by description, 
A the bottle was not of merchantable quality, 
A the condition that it was of such quality 
implied under Sale of Goods Act, 1893 (c. 71), 


s. 14 (2), had been broken, ^ pltf. was entitled 
to damages. — Morelli v, Fitch & Gibbons, 
[1928]2K.B. 636 ; 97 L. J. K. B. 812 ; 140 
L. T. 21 ; 44 T. L. B. 737 ; 72 Sol. Jo. 603, 
D. O. 

621. Add. Annotation : — Refd. Barker v. Agius 
(1027), 33 Com. Cas. 120. 

622a. Goods “ready for shipment.*’] — Sellers in 
Finland sold to buyers in England a quantity 
of timber. The contract described the sale 
as a sale of “ wood goods hereinafter speci- 
iied,” to be loaded at one of two named 
orts & “ to be ready for shipment on June 1 6, 
928.” A speciftcation followed, giving par- 
ticulars of the timber sold, & at the foot of 
the contract was the stipulation ” loading 
place So ready date to bo definitely declared 
to buyers by Apr. 1, 1928.” Several clauses 
were printed on the back of the contract, one 
of them being ” the buyers shall not reject 
the goods herein speci6ed. . . In the 
evente which happened delay occurred in 
delivery of the tmaber. So a large proportion 
of the goods which were finally tendered 
consisted of goods of the 1929 season So not 
of goods which had been ready for shipment 
on June 16, 1928. The buyers refused to 
accept some of the goods so tendered So, as 
required by the contract, the dispute was 
referred to arbn. An award was made in 
the form of a special case, deciding, subject 
to the opinion of the ct., that the buyers 
were entitled to reject ; — Held : the date of 
readiness for shipment was of the essence of 
the contract, So the words ” ready for ship- 
ment on June 16, 1928,” were part of tibe 
description of the goods sold So were not a 
mere warranty ; & the clause providing that 
the buyers should not reject, though not 
required in cases where there had only been 
a breach of warranty So intended to protect 
the sellers where there had been a breach of 
a condition, did not apply where the goods 
tendered by the sellers were not of the 
contract description. — Montague L. Meter, 
Ltd. V. OsAKEYHno Cabella 0[?mBEB Co., 
Ltd. (1930), 36 Com. Cas. 17, C. A. 

629. Add, AnnoUdion: — ^Refd. Canada Atiantio 


PART HI. SECT. 3, SUB-SECT. 2.— B. 

o i. Sale Ulegal .] — A aal© of a 

huvo quantity of intoxloatiug liquor 
tu pltf. 8. was found to be illegal under 
Lioiiur Control Act, Jl. S. O.. 1»27 
Held : no title to, or nropony In the 
liquor i)ut»Boa to !^. by the sale, & so he 


had no insurable interest at the time 
of its destruotion by fire.— S mitr v. 



PART 111. SECT. A, BUB-BEOT* S.-A. 
SS8 vl. — Foztoie e. 
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Hamiuxos SnBU. ft iBcm Oo., la 
asoi), tl C. h. T. S86 ; 1 O. Ii. 
b8.-4IAM. 


eas viL .l—MAinKB e. 

jom^sTS), 10 N. s. <1 R. ft a) 



VoLXZ13X--4Ueot€kMdf. 


QnOn Bbtpoit Co. (Ine.) v. BOora (1929)» 35 
Com. Gml (K). 

682. .A«W, AnwMUm : — Refd* Canada Atlantic 
Crain Import Co, (Inc.) t\ Bilers (1929), 36 
Com, Caa. 90. 


648a. — .] — ^Mbllish v. Mottb vx (1792), Poake 

166; 170 B. B. 113, N, P. 



648b. — — .]- — li a ship is sold “ with all faults,’* 
the aeuer is not liable to an action in respect 
of latwt defects which he knea' of without 
disclosing at the time of the sale, unless he 
used some artifice to conceal them from the 
purchaser.->BAOLBHOi,E v. Wax.tkr 6 (1811), 
3 Camp. 154 ; 170 E. R. 1338, N. 1». 


AnsolaKqiM ApUL Ptokarlng v. Oowmh (1813), 4 Taunt. 
779 : Bin^ter e. RIohardsoa (1834), t Ad. & El. 508. 
ApmA. Ward t». Hobbs (1879), 48 L. J. Q. B. 281. Betd. 
Gorton v. Madatosb (1889), 31 W. R. 839. 


648c. .] — Although a ship be sold “ to be 

taken with all faults,” the vendor cannot 
avail himself of that i^ipulation, if he knew 
of secret defects in her. & used means to 
prevent the purchaser from discovering them, 
or made a fraudulent representation of her 
condition at the time of the sale. — Sciinkidku 
r. Heath (1813), 3 Camp. 608 ; 170 K. il. 
1402, N. P, 


JnnoUUPmtiT—CoaMA. Ward e. Hobbs (1877), 3 Q. R 
BtM. Oomfoot V. Fowke(1840). e M. & W. 358. 


H. I). IfiU. 


645a. .] - A contract for the sale of about 

1,500 tons of meat & bone meal providt^l 
that the meal was to be of a certain speeiOtMl 
quality, ib that it was to be shipped 125 tons 
montl^ during 1928 in equal weekly quanti- 
ties. The contract also provided that ” each 
delivery or sliipment sliall be treated oh a 
separate contract, Sc the failure to give <ir to < 
take any delivery or shipment shall pot i 
cancel the contract as to future deliveries tir | 
shipments.” ” The goods to be taken with 
all faults & defects ; damaged or inferior, 
if any, at valuation to be arrangeii mutually 
<ir by arbitration.” The sellers mode several 
deliveries under the contract amounting to 
neai'ly half the contract amount which the 
buyer accepted, but eventually the hu>er 
request^ tne sellers to cancel the delivery 
of 782 tons then due for delivery under th<‘ 
contract, which tlie sellers consented to <lo 
on the buyer agre(*itig to pay £782 by hmr 
instalments on specified fiat(*s. Tlio buyer 
paid two instalments under the agreement, 
& then discovered tiiat all the meal that liad 
been deliver^ to him under the c<intract 
had been adulterated & was not of the con- 
tract description, so tiiat the deliveries miglii 
have been rejected by liirn. He thereupon 
refused Ur pay at^ further instalments under 
the agreement Xbe sellers, who were blame- 
less with regard to tlie adulteration A: had 
delivered the meal in good faith, thereupon 
brought this action to recover the balance* 
of the 2782 due under the agreement. The 
buyer by his defence alleged that the agree- 
ment was made under a mutual mistake of 
fact in that both the sellers & the buyer 
contracted in the belief that the goods sup- 
plied by the sellers were in accordance with 
the contnust, whereas the meal was not in j 
aeoordaiice with the contract, Sc he counter- 
claimed for rescission of the agreement Sc I 


for the return of the money paid under it 
Sc also for damages for the brcacli of con* 
tract /frW ; the various deliveries of 
meal which had been made by the seUers 
before the date of the agreement did noU by 
reason of the adulteration, answer the con- 
tract description Sc therefore might have been 
rejected by tlie buyer if the defects had been 
discovered in time, notwithstanding the 
clause iu the contract : ” the gtKxhi to be 
taken with all faults ^ defects, damaged or 
inferior, if any, at valuation to be arranged 
...” because tliaf clause applied only to 
giHHls w'hic'h answereil the trade dcHucriptiun, 
^ (lid not shut out the overriding warranty 
in Hale of floods Act. 1893 (e. 71), s. 13, that 
in a sale of giKuls by description there is an 
implied condition t hat the g(H>ds sitall corre* 
Hpond with tlie description. Further, that 
Uu« clause in the contract that ** Bach 
delivery or shipment sliali be troat4Hi os a 
m^parati^ contract, & the failun't to give or 
to take any delivery or shipm<«rit shall not 
cancel the contract as to futiUHi deliveries or 
shipments " r<mld not be oonstruc'd so as to 
defeat the rights of the buyer un<l(*r Hale of 
<hK>d.s Act, 1893 (c. 71), s. 31 (2), to timt the 
Imw’h of contract by the selU'rH as a l•epu(iia- 
ttou of th(> ivhole contract ; notwithstanding 
tiiat tiie s(*UerH had no knowledge of the 
defects Ac had no 10(4*111 Ion to deliver defectives 
artiel(*s, iipismuch as tin* inhmtion of a seller 
must he judged fnun his acts. Hut although 
the iniyor, if he had at the date (»f tiie agree* 
iiient for cancidlation ascertained oil the 
facts relating to tlu* past d('h\ cries, might 
have l>(H‘n eidithsl to tivai tlm contract as 
liaving las*u repudiatt*d by the sellers, yet 
as it was in the (‘irciimstancos douiitful 
whether he W'oiild liav<' so elec’t(‘d, the ih^feucu 
that th(* agrcs’iiient liad lunm ent<»r<Hl into 
under such a mutual mistake as W'ould 
justify a is-Kcisslon of tin* agreement failed, 
ev(»ri apart from any qiK'stioii of reMHutio oi 
inU-ftr^im. The buyer, liowevtT, W'Oh entitled 
to damages in reMp**ct of th<* defective quality 
of the meal tiiat had Issm d(‘livc!’ed. Sc to 
a declaration that, in view of the defisdivts 
quality of the meal, he was not lioitrid to 
take delivery of the meal that was un- 
delivered.— Hobkht a. Mitnho Sl Co., 
I/ri>. r. Mkykk, tl930j 2 K. H. 312; 99 
1.. J. K. H. 703 ; 113 L. T. 505 ; 35 Com. 
Cos. 232. 

674a. Timber sold as ** under deck ’* Carried on 

deck St damaged.) - Buyers bought a quantity 
of timber to lie shipped from Hweden to 
l^mdon, the C4»n tract (fewrihing tiie g(H»ds os 
“ under dcick ” Sc providing that ‘‘ the buyei’H 
shall not reject the goods herein (mecUled, but 
sliall acC4‘pt or pay for tiiem in b^mis of tie* 
contract against Mhqiping docurnentM. ” When 
the timlH^r arrived the buyej*H found that 
almost the whole of it had been carnal on 
deck Sc liad been damaged by sea water. 
Sc they refused to accept it, on the gi-ound 
that it was not the timber specified m the 
conti'act: — Held: the words ’ under deck ” 
were a condition of the contract, Sc w<‘r«* 
part of the contract description of the goods, 
St on both imiunds the buyeis were entith^d 
to reject, ->^oNTA<i UK L. Meykic, JL/ri>. 
Tkavabu A/H U. (’ORNKurs, OF Oamusby 
(1930), 46 T. L. K. 553 ; 74 Hoi. Jo. 
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Case* 675a— 1001. English and Empire Digest Sdpplbment. 


675a. Effect of adulteration.] — Bobebt A. Mukro 
Co., liTD. V. Meyeb, No. 645a. afUe, 

682. Add. Aunoiatio7is : — Refd. London Holeproof 
Hosiery Co. v. Padmorc (1928)* 44 T. L. K. 
499. Mentd. Blay v. PcJlard & Morris, [1930) 
1 K. B. 628. 

126. Add. Annotation: — Refd. Canada Atlantic 
(irain Export Co. (Inc.) v, Eilers (1920), 36 
(’ora. (5as. 90. 

744a. Effect of Bale of Goods Act, 1898 (c. 71), 

s. 14 (1).] — Medway On. & Storage Co., 
J.TI). V. Silica Gel Corpn. (1928), 33 Com. 
Cas. 195, H. L. 

766. Add. Annotation : — Refd. C’anada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. (’as. 90. 

780a. Bottle — For wine.] — Morblli v. 

Fitch & Gibbons, No. 619a, ante. 

782. Add. Annotation : — Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 

788. Add. A7wotaiion Refd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

790. Add. Annoiaiiofi : — Retd. (Canada Atlantic 
(jlrain Export (’o. (inc.) v. Kilers (1929), 35 
Cora. Cas. 90. 

813. Add. Annotation: — Refd. (’anada Atlantic 
Grain Export Co, (Inc.) v. Eilers (1929), 35 
(Vmi. (’as. 90. 

862. Add. Annotation : — Mentd. Konshier r. Good- 
man, [1928] 1 K. B. 421. 

886a. Date of shipment — In bill of lading— C. I. f . 
contract.] Jambs Finlay Sc Oo. v. N. V. 
Kwik Hoc Tong Handel Maatschappij, 
No. 1814a, post. 

893. Add. A7tnotaiion : — Refd. Livock t\ Pearson 
(1928), 33 Com. Cas. 188. 

916a. — Warranty excluded as to defect not 

apparent on reasonable examination. { 

(lainianis, grain (*xport«er« in (’anada, sold a 
quantity of barley to resps., merclianth in 
(Germany. I’Ik* sale was on c.i.f. terms. At 
the contract contained a clause i>roviding 
that ilie grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a typo 
which was generally used for feeding pigs. Sc 
shortly befoi’c tlie consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 
had been delivered to German buyers Ar had 
been given by them it» pigs, with the result 
f,ha(- the pigs refused to eat it or, if they ate 


it, became ill. The German Govt, thereupon 
ordered that no further barley of the crop 
should Be admitted into the country until 
they had made an analysis & discovered the 
cause of the trouble, & accordingly when the 
bailey covered by this contract 'arrived 
resps. refused to take up the documents, Afc 
eventually the barley was resold at a lower 
price. The claimants, in an arbn., claimed 
as damages, for non-acceptance the difference 
between the contract price At the price 
realised on resale, & the ai*bitrp,tor8 decided 
in tlieir favour, subject to t})e opinion of the 
ct. on a special case. It appeared that the 
barley was infected by a fungus which pro- 
duced the ill-effects complained of, but that 
the presence of the fungus could not have 
been ascertained by any ordinary commercial 
examination : — Held : (1) as the defect was 
not one which could "have been discovered 
on any reasonable oxaiuination by claimants 
before shipment, claimants were protected 
by the contract Si were entitled to recover ; 
(2) the finding of the arbitrators that the 
barley was not in fact unmerchantable could 
not be upset on the evidence. The award 
was therefore conhi’ined. — Canada Atlantk^ 
Grain Export Oo. (Inc.) v. Eilers (1929), 
35 (’om. Cas. 90. 

919. Add. Annotations :— Mentd. Montague L. 
Meyer, J.td. v. Kivisto (1929), 142 L. T. 480 ; 
Montague L. Meyer, Ltd. v. Osakeyhtiu 
Carelia 7’imber Co. (1930), 36 Com. Cas. 17. 

926. Add. (J Hat ion : — 33 (Jom. Cas. 120. 

927. Add. Annotations : — Refd. (luy-Pell v. Foster, 

1 1930 1 2 (’ll. J69; JIuntoon Co. v. Kolynos 
(Incorporated), [1930) 1 (’h. 528. 

937, Add. Annotation : — Refd. I^ynn t;. Bamber, 
[19301 2 K. B. 72. 

961. Add. Annotation : — Ah to (1) Refd. Sagar v. 

Hidehalgh (II.) A: Son, Lid., [J930J 2 Ch. 117. 
995, Add. Annotaiiom : — Consd. Be Hall & Pirn’s 
Arbitration (1928), 139 L. T. 60. Apld. 
Dobell (C. G.) Si Co. v. Barber & Garratt 
(1930), 47 T. L. H. 66. Refd. Finlay v. 
N. V. Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 

096. Add. Annoiatiotis Apld. Barker v. Agius 
(1927), 33 Com. Cae. 120. Refd. Dobell (C. G ). 
A: (’o. r. Barber A: Garratt (1930), 47 T. L. K. 
(Ml; If untoon (’<>. v. Kolynos (Incorporated), 
[1930] 1 Ch. 528. 

1001. Add. Annotation : — Apld. Dobell (G. (’.) Sc 
Co. V. Barber At Garratt (1930), 46 T. L. K. 
120. 


PART III. SECT. 6. SUB-SECT. 1, 


PART III. SECT. 6, SUB-SECT. 3.— A. 


681 vlil. — .] -Mttrhav 

v. llBEVJCS SuecLV Co., 11928] 2 
D. L. H. 873.— CAN. 


766 V. .1 — WiNSLKY Bros. v . 

WoOOKIELn iMPORTiNQ Oo., [1020] 
N. Z. L. K. 480.— N.Z. 


PART III. SECT. 5. SUB-SECT. 2.— A. 

ag. KxerptionH io rule- -(loads in- 
tended for one }no pose I ^se for another. ] 
-Mt'NisuJi. r. Motor Smrvk k (’o. 
(AUm.). 110201 I 1). L. n. 504.- -CAN. 


PART HI. SECT. 17, SUB-SECT. 1. 

■k. Goods “ to bf reshipped ” by 
vendor — Whether rt shipment by earryiny 
vrswl nfcrwwry. J HI JCTT A' (’o. r. 
H. A. Stephenson & so\, 1|920 i| 
W. A. h. J{. 1.— AUS, 


PART III. SECT. 5, SUB-SECT. 2.— 
B. (a). 

sh. Proof ttml purpose known -Xot- 
unthstandiny warranty limiting liabilily.] 
(Mas V. ALSXiNiiBR(I028), 28 8. it. 
N. s. W. 207 ; 4 j N. H. W. W. N. 76. - - 

AUS. 


PART III. SECT. 17, SUR-SECT. 2. 

b1. Sale of seed fiax.] -The ivpi«Benta* 
tiuR b> a (annor selllitK setHl flax that 
It wa« sroofl etwl flux held to bo a 
warranty.- Uhxe r. Krokkbr, ri028J 
I D. L. B. 07 ; 37 Man. L. It. 154 ; 
11027] 3 W. W. n. 636, -CAN. 
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PART III. SECT. 18, SUB-SECT. 1. 

0 . Revsd. on the facts, 59 S. C. H. 
118. 

PART 111. SECT. 18, SUB-SECT. 2. 
k. Revsd., 43 S. C. H. 614. 


PART 111. SECT. 19, SUB-SECT. 1.— B. 

d. Rerad, on the foots, 59 S. C. R. 
118. 


PART III. SECT. 19, SUB-SECT. 2.- 
O. (a). 


sm. Nominal danuiyes .) — Smith r. 
Ward, fl028}4 D. L. R. 850; 11928J 
3 W. \Y. K. 341 : 37 Man. L. R. 528. - 

CAN. 


an. F.o.b. contract — Datnaoes at date 
of delh^eru .] — Bronstokb r. BuKUBTr. 
tl928} 1 D. L. R. 877.--CAN. 
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1016. Add. Annoiaiion : — Refd. Finlay v. N. V. 
Kwik Hoo Tong, [1929] 1 K. B. 400. 

1024. Add. Annotations : — Apld. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. B. 78. Refd. 
Evans v. Webster (1928), 46 T. L. R. 136. 

1025. Add. Annotation : —Refd. Finlay r. X. V. 


Kwik Hoo Tong Handel Maatschappij, [1928] 
2 K. B. 604. 

1026. Add. Annotation i — ^Apld. Finlay (James) &> 
Co. V. N. V. Kwik Hoo Tong. [1929] 1 K. B. 
400. 

1029. Add. Annoiaiion Consd. Dobell (C. G.) & 
(’o. V. Barber & Garratt (1030), 47 T. L. B. 
66 . 


Part IV.— Effects 

1089. Add. Citations :~affd- (1028). 138 L. T. 
663; 44T. L. B. 297; 17 Asp. M. L. O. 428 ; 
33 Com. Cas. 213, C. A. 

1089a. .] — Shell-Mbx, Ltd. v. Elton Cop 

Dyeing Co., Ltd. (1928), 34 Com. Cas. 39. 

1091a. Notice of appropriation — When required.] ~ 
Applts. sold to resps. by a c.i.f. contract a 
quantity of Australian wheat to be shipped 
to London or Hull by one of two named 
steamers, the contract providing that 
“ Notice of appropriation witli ship’s name 
date of bill or bills of lading & approximate 
quantity loaded shall within 21 days from 
date of bin of lading be cabled by the shipper 
. . . direct to his buyer ... or to his . . . 
representative in Europe. ... If vessel is 
named in contract no appropriation ohall be 
deemed to be nece-ssary. Provisional invoice 
based on bill of lading weight with ship’s 
name & date of bill of lading shall be sent 
by shipper’s house ... to his buyer within 
seven days after arrival of documents in 
Europe. . . .” The bills of lading wer<* 
daG'd Sept, 13, 1929, & the only appro- 
priation (if any) gave their date as Sept. 4, 
1929, & stated the name of the steamer, 
which was one of the two mentioned in the 
contract. The invoice sent later gave the 
true date of the bills of lading, & the buyers 
refused to accept tlie documents on the 
ground that the invoice did not agree with 
the appropriation : — ffeld : os no vessel was 
named in the contract in such a way that th<* 
contract could attach to her, notice of ai)i>ro- 
priation was required, &, as a correct notice 
of appropriation had not been given, the 
buyers were entitled to reject.— Daluety & 
Cu., IiTr>. V. Bhadfokd (T, G.) At Co., Ltd. 
(1930), 46 T. L. 11. 274 ; 35 Com. Cas. 213. 


of the Contract. 

1229. Add. Annotation : — Mentd. Cosmopolitan 
Sliippiug Co. (Inc.) v. JlattK>n Ac Cookson, 
l.td. (Liverpool) (1929), 143 L. T. 296. 

1252. Add. Atmotaiion : — Refd. Bullor & Co., Tviil. 
V. Brooks (T. J.). Ltd. (1930), 142 L. T. 576. 

1258. AfW. Annotation : - Consd. Leit<*h (Willunn) 
A: Co. i'. Leydon, Barr (A. (C) At Co. r. 
Maegpoghegan, (1930) 17 T. L. K. 81. 

1261. Add. Annotation Refd. Simeons r. 

Durand’s Trustee, [1928] 2 K. B. 66. 

1268. Add. Amioiation Refd. Simeons r. 

Durand’s ’Prustee. [19281 2 K. H. 06. 

1272. Add. Annotation : Refd. Simeons r. 
Durand’s Trustee, [1928) 2 K. B. 60. 

1376a. - — Delivery order not In accordance with 
contract- -Agreement for delivery order ** from 
bond ” — Delivery order of goods In bond.] F., 
a linancier, L., a distdier, 1>. A: M., a firm 
of shipbrokers, At one A. were nuudi'd fo load 
a ship with a cargo (jf whisky to be carried 
across the Atlantic A sold in iho D.S. or at 
some point from which it coiil<l eiisily lx* 
smuggled into* the IJ.S., in violation of the 
laws of iliat country. 1). A M. entorc‘d info 
a contract to buy a steamer for €2.505 ; h\ 
advanced £25<i as a dejiosif on th(‘ piu'ohase. 
On Oct. 26, 1927, an agr<‘ernont was entered 
into between h\, L. A D. A IVT., whereby L. 
agreed to sell to J). A M. 7,500 eases of whisky 
at 21s. GU. a case fret' on hoard at J.(eitJi oi* 
Glasgow to be delivert'd ex wareJiousc not 
later than Nov. 2G. 1>. A: M. were to takA 

delivery on board a vessel of a regular line 
of steamei‘8. Payment was to bo made by 
a bill for £5,600 drawn by F., accepted by A. 
A indorsed to L., A a second hill for £4,812 
accepted by A. A 1). A M., both lulls to be 
Iiayable ninety days from Nov. 20, A to b(j 


PART III. SECT. 19, SUB-SECT. 2.- 
D. (b). 

K i. .] — Circuinstiuicofl in which : 

-held : pltf. was entitled to 

(lamagcH for the loss LiUefred to have 
l)Oon sustained by hiiu by his inability 
1o carry out contracts into which he 
alleged he had entered. — McKennt v. 
Drummond & Dvoretsky (1927), 29 
W, A. L. 11. 6.— AUS. 

•o. 7?cl«r« of purchaat-numeit .] — 
McKknnt V. Drummond & Dvoretsky 
(1927). 29 W. A. L. li. 6.— AUS. 


PART IV. SECT. 1, SUB-SECT. 1. 


1032 xil. .]- Marcus Ci.iiui: 

(AI’HTKAJJA), Ltd. r. Uhown (192S). 
40 C. L. IL 5+0 ; 11928] V. L. It. 293 , 
(19281 Argus L. It. 189. -AUS. 


1032 xlii. h- In Mar. 1 928, pltf. 

gold to deft, certain xnuvatdea in terms 
of a written agreement which provided 
tihat delivery shonld be given imme- 
diately, that the purchase prioe should 
be paid in two instalments in June. 


1929, & Dec. 1929, xespeetlvcly, A 
that ownership should not puss until 
the whole price had bcx'ii paid. In 
.lime, 1929, pltf. sued dolt, for eiincolJa* 
tlun of the agreement, redo]i\ery, X' 
daniagoH on the ground of deft.*- 
failure to pay the first inaialnieiit 
Deft, oxceptod to the declaration on 
the ground that therlalms forcanoollu- 
tion Sc rcdelivery wore bad in Jaw, in 
tho abseuoe of any pro vision in (he 
agreoineot for its cancellation ov nou- 
pajTneut of the first iustalnient 
7/eld : allowing the exception, the 
provision in tne agreement postponing 
the passing of ownership did not take 
the case out of tho ordinary nilo.- 
Htrachan r. Nki. (1929), .50 N. L. L 
273.— S. AF. 

PART IV. SECT. 1, SUB-SECT. 3. 

B. (a). 

1002 i. Connlina <£• insjJtciimi.l 

— Under the contract In question for the 
sale of cedar poli»» to be manuf>icturc«i 
by the seller, the Individuality ” or 
identity of the goods could not be 


J.8. 
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linully detcrnilned until afUr tiie liiuU 
ntunt & insneetion iiiovided for by tho 
ugreemeut, & tliul , tlieiefore, it was not 
until tlien that the pro|M'rty in the 
jioies would pass. - NAiMU.k J^oi.K Sc 
TIE Cf). or Canada. l,rj». v. Wii.4on 
(B. C.b 11929] 3 U. \V. J{. 730.- CAN. 

PART IV. SECT. 1, SUB-SECT. 3. 

B. (b; it. 

1081 xli. .|~<'()»JKY V. Dm Ml ( 
Bank nK«9), 20 C. 1'. 110.- CAN. 

PART IV. SECT. 1, SUB-SECT. 6.- C. 

1209 tv. - 1 VVhfJo on u 

sale f>t Hlnrlxrt of lia\ fln' huver a'peed 

have if pn '■.fM’d 6. the t-'Jler under- 
lotik to load It wian l>uii< d Into llu' 
eui-t- Ihld ; IJie latter un<JerUiking 
wak .1 hiiiiTdeirieidan otdigation dis 
tjnet frofM the eH«ential > of I lie eontraet 
of sail , k that the luojxTt v iti tho bay 
had oiK-sMl althougli the huy had not 
vet oeeii so loaded f>y the floUer.- 
MAicrq ii. Bi.ftmm.H'r, [1928] 2 

D. L. It. 001 : fl926J 1 W. W. It. 813 ; 
:t7 Man. L. It. 307.- -CAN. 
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drawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery, order from 
bond on or before Nov. 26. L. agreed to 
lend D. & M. £2,600 for the purchase of the 
steamer, the loan to be secured by a first 
mtge. on the steamer. F. agreed to lend B. 
& M. £1,000 at 40 per cent, per annum 
interest to be secured by a second mtge. on 
the steamer. D. & M. agreed to insure the 
steamer for £1,000 against all risks, including 
seizure or confiscation, & £2,600 against 
marine risks & deliver to L. cover notes for 
£1,600 & £1,000, & to F. a cover note for 
£1,000. F. & L. agreed jointly to underwrite 
the insurance for £1,000 against confiscation 
at a figure to be agreed in the event of the 
ordinary market rate exceeding thirty guineas 
per cent. B. & M. agreed to provide £1,600, 
the estimated balance required for the 
equipment of the steamer for the voyage. 
Belay having occurred in naming a liner 
to take delivery of the whisky & in equipping 
the steamer for the adventure, B. gave to 
B. & M. a delivery order addressed to the 
keepers of the bonded warehouse where 
the whisky was in store. D. & M. immediately 
pledged the whisky for £600. P. hearing of 
this paid of£ the loan & took a transfer of the 
delivery order : — Held : L. by giving the 


delivery order to B. ds M. had not oommitted 
a breach of the agreement, dc if he had, F. 
could not complain of the breach alter having 
himself taken a transfer of the delivery 
order. — F ostbii t?. Brisooll, Lindsay v» 
Attpibld, Lindsay v, Briscoll, [1929] 1 

K. B. 470 ; 98 L. J. K. B. 282 ; 140 L. T. 
479 ; 46 T. L. R. 186, 0. A. 

1899. Add. Annotation : — ^Refd. English ^op 
Growers v. Bering, [1928] 2 K. B. 174. 

1403. Add. Annotation : — ^Apld. Palmolive Co. (of 
England) v. Freedman, [1928] Oh. 264 

1404. Add. Citaiiona .*—[1928] Ch. 264 ; 188 L. T. 

274. ^ 

1409. Add. Annotation : — Consd. Palmolive Co. 
(of Exigland) v. Freedman, [1928] Oh. 264. 

1417. Add. Annotation : — ^Refd. Shell-Hex v. Elton 
Cop Byeing Co. (1928), 34 Com. Oas. 39. 

1418. Add. Annotation : — ^Mentd. Cqsmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 206. 

1421. Add. Annotation : — Refd. SheU-)lex v. Elton 
Cop Byeing Co. (1928), 34 Com. "Qaa. 39. 
1435. Add. Annotation : — ^Refd. Barker v. Agius | 
(1927), 33 Com. Caa. 120. ' 

1441. Add. Annotation: — Generally ^ Reid. Buller 
& Co. V. Brooks (T. J.), Ltd. (1930), 142 

L. T. 676. 


Part VI.- -Performance of the Contract. 


1516. Add. Annotation: — As to (1) Refd. Royal 
Exchange Asace. v. Hope, [1928] Ch. 179. 

1669. Add. Annotation : — Reid. Shell-Mex v, Elton 
Cop Byeing Co. (1928), 34 Com. Oas. 39. 

1682a. — Gabrikl, Wade & English, Ltd. 

i;. Arcoh, I/td. (1929), 73 Hoi, Jo, 483. 

1686a. .1- -Tamvaoo v. Lucas (I860), 1 

E. & E. 681, 692 ; 120 E. R. 1027, 1032 ; 
8ub nom. Tanvaco v. Lucas, 28 L. J. Q. B. 
160, 301 ; 1 L. T. 161 ; 6 Jur, N. S. 731, 
1258 ; 7 W. R. 668. 

Annotations • - Oonsd. MUlpton, AiicIcthoii & Co v. Weil Brob. 
& Co., 11912] 1 K. B. 574. Bold. Ireland v. LiylnsHton 
(1806), L. R. 2 Q. B, 99. 

1745a. Agreement to cancel luture instalments - 
In consideration of payments by buyer - 
Buyer ignorant that goods not corresponding 
with description- Rights of parties.]— Hobekt 
A. Hunbo a Co., L^d. v. Meyku, No. 645a, 
ante. 

1747. Add. Annotaiwn^ :--Reld, Kobevi A. Munro 


& Oii. V. Meyer, [1930] 2 K. B. 312. Mentd. 
Gu>-Pell V. Foster, [1930] 2 Ch. 169; He 
Fenton, Esc p. Fenton Textile Assocu. (1030), 
99 L. J. Oh. 368. 

Add. Annotation Consd, KobeH (A.) 
Munio 6l Co. v. Mej’cr, il930| 2 K. B. 312. 

1769a. Notwithstanding agreement that each 
instalment separate contract - Goods not 
corresponding with description.] Roberta. 
Munro A Co., Lri). v. Meyer, No. 645a, 
ante. 

1801. Add. Annotation : — Refd. Canada Atlantic 
(iittin Export Co. (Inc.) v. Filers (1920), 3.5 
Com. Cas. 90. 

1811. Add. Afmotation Refd. Foreman & EUams 
V. Blackburn, [1928] 2 K. B. 60. 

1812. Add. Annotation:— Aa to (2) Consd. Foreman 
A EUams v. Blackburn, [1928] 2 K. B. 60. 

1812a. Shipment of goods before con- 

tract— Ship visiting other ports before Issue 


PART IV. SECT. 2, SUB-SECT. 1. 

h i. .1 —The mere laet that the 

owner of a chattel has srlveu the 
poBBesRlon or me ot It to another, nut 
a. meroontlle a«ent, who, purportlntr 
to be the actual owner, fraudulently 
Bells It to an Izmocunt purchoHcr, does 
not estop the owner from asflertliur his 
title against tho purohoser. — ^N acH'- 
TiQALr. PRKMIBR Motors, Ltd., [19291 
2 D. L. R. 190 ; 1 W. W. It. 641 ; 24 
Alta. L. It. 80.— CAN. 

PART IV. SECT. 2, SUB-SECT. 7. 

•o. Sale by dealer — Subeeq^t 
fraudulent sale to third imtsor.] — E„ a 
dealer in automobiles, sold or went 
throujch the form of sollinK on auto- 
mobile to 0., uuder a uoniutlonal sale 
aarreemeut, taking a promissory risk 
fur a part of the prloe. This note he 
took to defts., an automobile financing 


00 ., & discoauted It, at tho same time 
tzausf erring tho agreement to defts., 
who duly filed it in accordanoe with 
Conditional Soles Act. The auto- 
mobile was left in the posseBslon of E., 
who dishonestly sold it to pltf. : — 
Held : the real owner of the oar hehig 
E. or C. or botli. E. bad authority to 
dispose of his security, the oonditlonal 
Bale agreement to defts.. A defts. were 
thereafter tho owners in law of the 
automobile ; the offeot of the trans- 
action between E, A C. along i^th 
tliat between defts. A E. was a sale,* 
& whether defts. or C. should he con- 
sidered the purchaser. B.. the person 
having sold the ^ods oontlnned in 
lossossion & was In posseeslpn when 
.ue sold the automobile to pltf., A this 
was efleoUTe to transfer the prepay 
to pltf. under Sale of Goods Aot, 
R, 8. O., 1927, s. 25 .— Bbnuhr e. 
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g; 


National Acobitanob Corpw,, fl929] 
1 D. L. it. 222 , 63 O. L, R. 216.— 
CAN. 

PART VI. SECT. 1. SUB-SECT. 2. 

1476 V. .] — ^>Vbbb a Hbni>brso\ 

V. Cupplbs, {1628] S. R. Q. 316.— AUB. 


PART VI. SECT. 1, SUB-SECT. 3. 

1468 iii. wmfiwjAJ— 

Under a o.i.f. contract providing for 
payment against documents the pur- 
r.hiuMw* is tmder no oblhcotion to take 
up docomenta that do not In fact 
imte to goods of the desoription con- 
tracted for, A a refusal to take up a 
draft does not necessarily prove tioat 
the buyer was not ready A willing to 
perfonn the oontract. — H bkbt Dkan 
A SON 8 (SXDNBT), DTD. V. P. O’DaY 

Pbopsxbtabt. JjVD. (1627), 36 O. L. K. 
330 : [1627] Argus L. R. ^3.— AOS. 
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of bill of lading.]— A contract, dated July 2, 
provided for tne sale of frozen rabbits & 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to s^ during Aug. 
The biU of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. The 
steamer shipped the goods, or the bulk of 
them, at Sydney on June 25, when she 
proceeded to Queensland ports, thereafter 
returning to Sydney, & finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract : — Held : the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had already taken place before the 
date of the contract of sale, & by tendering 
a bill of lading the issue of which bad been 
delayed for so long as seven weeks after the 
sliipment, the steamer having in the meantime 
visited other ports several hundred mihjs 
from the port of shipment. — Foreman & 
Ellams, Ltd. v. Blackburn, [1928] 2 K. B. 
60 ; 97 L. J. K. B. 365 ; 139 L. T. 68 ; 33 
Com. Cas. 369 ; 17 Asp. M. L. C. 401. 

1818. Add. Annotation : — Refd. Finlay (James) & 
Co. V. N. V. Kwik Hoo Tong (1928), 98 L. J. 
K. B. 251. 

1814a. Date of shipment Incorrectly 

stated.] — The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, &> entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
“ the bill or bills of lading shaJl be oonclusivo 
evidence of the date of shipment.’' The 
sub' purchasers refused to take delivery, 


alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped during 
the contract month: — Held: (1) he was 
entitled to damages for the breach by the 
soUer of his obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damages being the difference 
between the market price & the contract price 
of the goods ; (2) the buyer was not bound 
to enforce, for the purpose of minimising the 
damages, the contracts with the sub-pur- 
chasers. as to do so, after he knew that the 
shipment date was incorrect, might seriously 
injure his commercial reputation. — ^P ini.ay 
(James) & Co. v. N. V. Kwik Hoo Tono 
H. M., [19291 1 K. B. 400 ; 98 L. J, K. B. 
251 ; 140 L. T. 389 ; 46 T. L. E. 149 ; 84 
C/om. Oas. 143; 17 Asi). M. L. C. 666, C. A. 

1816. Add, Annotatiom : — Refd. Do Monchy v. 
PhoBuix Insce. of Hartford (1928), 138 L. T. 
703 ; 'lYedegar i». Harwood, [1928] Ch. 69. 

1850. Add. Annotation -Refd, De Monchy r. 
Phoenix Insce. of Hai-lftJrd (1928), 138 L. T. 
703. 

1858. Add. Annoiniion : "Dlstd. Aronson r. Mologa 
Holzindustrie A^U lAmingrad (1927), 1:18 
L. T. 470. 

1887a. .] Montacu’E L. Meykh, Ltd. v . 

Os\KEYimo (’AHKI.IA 'riMHEIt (’<>,, IjTD., 
iNo. 622a, ante. 

1880. Add. Ammtaiiom : Apld. Montague L. 
Meyer, Ltd. v. Kivihio (1929). J 12 J.. T. 480. 
Consd. Montague L. M<*ytT, Ltd. v. Ush- 
keyhtio Caielia Timber Co. (1930), .36 (V)iu. 
C’as. 17, 

1897. Add. Annoialton: -Apld. Harrow, Lane ds 
Ballard w. I*Mllip, Phillips k Co., [19291 
1 K. B. 574. 

1923. Uid. Annotation : - Ah to (2) Refd. Hubert 
\. Munro & Co. r. Moyr*r, [1930] 2 K, IL 312. 


Part VII.- Rights of Unpaid Seller Against Goods. 


2384. Add. AnnotcUion : Apld. A.-(l. v. I’ritchard 
(1928), 97 L. J. K. B. 661. 

After this case add: — “As legaids hii'e- 


inirchase ogir^^unents generally, nee Bailment, 
Vol. III., p. 96, Nos. 257, 268.” 

2388. Add. Annotation : -Distd. A.-D. v. Pritchard 
(1928), 97 L. J. K. B. 56J. 


PART VI. SECT. 3, SUB-SECT. 1. 

•p. Retmiion of goodv —With know' 
ledyf of mistake hy rerufor - Acceptance 
implied. 1 — Ackbrmin r. Mokkihon 
< ivni), 45 N. h. R. 1<S5 ; » K. L. K. 
307,— CAN. 

PART VI. SECT. 3, SUB-SECT. 2. 

1S66 I. Whether tjnplied.] — Scotia. 
Ploub & Feed Oo. v, Stkono, [1928] 
4 D. h. li. 078 ; [1928J S. C. K. 

CAN. 

•q. Specud contract — “ Inspection 
ftee^jianee Winnipeg.’*] — 8«>tt v. 
ROOBIM FRtriT Co., (1928] 1 D. L. R. 
201; 37 Man. L. R. 145; [1927] 

3 W. W. R. 628.— CAN. 

»r. Nature of right.] — Where a buyer 
of a motor car took deJlTory theireof 
under a oontraot which ezpresidy 
acknowledged acceptance 6c need the 
<»r In the ubual course of his business 
lor 10 days it was held that, in the 
absence of any agreement giving him 
the right to test the oar for that time, 
it was not possible to hold that he 1 m 
not accepted tt. The reasonable 


opportunity, given by Sale of Goods 
Act, R. S. B. 1924, s. 4U, of cx- 
amlning the goods for the purpose of 
ascertaining whether they arc in con* 
f onnlty with the oontraot is. In ut least 
an aotiou for rescission, a right of 
inspeotlon. Sc not a right to make use 
of a pieoe of machinery for an in- 
definite or any time to ten its capacity 
at potformanoe Sc perfection of 
structlon. — lUacviK r. White Ck*., 
Ltu. (B. C.), 11929] 4 D. L. K. 296 ; 
3 W. W. n. 53.- -CAN, 

PART VI. 8E0T. 8, ftUB-SECT. 3.— 

B. (a). 

1887 vil. .1 — ^W'bntwoktk f>R- 

CHARP CX>., LTI*. V. MKiU'IIAN'rK Cov- 
SUUOATVD, l/rf>. (Man.), (1922] 1 
W. W. R. 291 ; 68 D. L. 11. 227. -CAN. 

r I. — Sate of “ dock branded *' or 
** Mack graded ’* goods — Brand murks 
matter of identificnlion not defun/ftion.l 
— ^Nbw Zealaiw Loan Sc Mkrc antilk 
AOBMCY Co., Ltd. v. Wriout HrAriiEN- 
BON Sc Co., Ltd., (1930] N. Z, L. R. 
630.— N.Z. 
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PART VI. SECT. 4, SUB-SECT. 4.— 
C. (a). 

r. i. — .] - K. who had boon 
for somo time selling Sc dellTorlng 
earcasHC's nt beof for cash to a moat co., 
riellvortid fom carcasses at the co.'s 
shop, whereupon the manager who was 
then busy asked him to call bock t(ir 
bis cheque. The seller thereupon loft 
the shop Sc came ba«’k a few hours 
later for the cheque, hut In the mean- 
time a Ramisbeo order hml bo«m s<‘rved 
on tbo manager by a cnsiltor of the 
seller: - field: by bJs conduct the 
seller bad agreed to giro cicUlt to the 
buyer. ~< Jo UPLAND v. Elmore, [192S| 
2 6. L. K. 308 ; (1928) I W. W. K. 

3H0. CAN. 

PART VI. SECT. 7, SUB-SECT, 2. 

22481. General rub . A contract for 
the sale of goods that Is in violation of 
the law will not bo enforced by the et.- 
Ernkt V. Christian, (19291 1 D. L. R 
297 ; 60 N. H. It. 447.— CAN. 



Cases 8487—2701. Enqlish and Empibb Digest Supplement. 


Part VIII. — Breach of the Contract. 


2427. Add, Annotation : — Reid. Shell-Mex v, Elton 
Cop Dyeing Co. (1928), 34 Com. Oas. 39. 

2473. Add. Citation : — revag. S. C. svb noni. 
Stewabds & Co., Ltd. v. R. (1900), 17 
T. L. R. Ill, C. A. 

2487. Add. Annotation : — ^Refd. Shell>Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Oas. 39. 

2493a. .] — Sturge v. Philpottb (1839), 

8 L. T. 30. 

2519a. Failure of seller to deliver correct bill of 
lading — Measure of damages.] — .Tames 
Finlay & Co. v. N. V. Kwik Uoo Tono 
Handel Maatschappij, No. 1814a, ante. 
2567. Add. Annotation: — Att to (2) Refd. R. v. 
Minister of Health, Ex p. Yafle, [1930 J 2 
K. B. 98. 

2569. Add. Atinoiaiion : —Dlaid. lie Hall & Pirn’s 
Arbitration (1928), 139 I./. T. 60. 

2570. Add. Annotation : — As to (2) Consd. Finlay 
(Tames) & Co. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 

2671. Add. Annotations: — Consd. Finlay (James) 
& Co., Ltd. v. N. V. Kwik Hoo Tong, [1929] 

1 K. B. 400, G. A. Mentd. Kaufmann v. 
British Surety Insce. Co. (1929), 46 T. Ij. R. 

399. 

2575. Add. 97 J.. J. K. B. 00; 33 

Com. Cas. 00. 

2686. Add. Annotation :~~As to (1) Refd. SheU-Mex 
V. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 
39. 

2590. Add. A^moiation : —Refd. Kaslcr k Cohen v. 

Slavouski, [1928] 1 K. B. 78. 

2612. Add. Citationa :--rcvsd. (1928), 139 L. T. 
60 ; 33 (’om. Cos, 324, H. L. 

Add. Annotations : — Consd. Finlay (James) k 
Co. V. N. V. Kwik Hoo Tong, [1929] 1 K. B. 

400. Refd. The York, [1929] P. 178. 

2618. Add. Annotation .-—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928] 

2 K. B. 004. 


2642. Add. Annotation : — ^Mentd. Cotton v. Heyl, 
[1930] 1 Oh. 610. 

2644. Add. Cita<4on [1927] B. & C. R. 140. 
Add Annotation : — As to (2) Apld. SheU-Mex 
V. Elton Cop Dyeing Oo. (1928), 34 Com. Cas. 
39. 

2687. Add. CitcUion : — 138 L. T. 470, 

2699a. Loss of freight — C.l.f. contract — 

Policy not In accordance with contract — 
Refusal of Insurer to pay.]— -A quantity of 
copra was sold for shipment from Australasia 
to London on the terms of cost, freight, & 
insurance, & the contract provided : “ Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by seUers 
at the contract price plus 6 per cent, on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at 
the port of destination.” In policies taken 
out by the seUers the goods & the freight were 
valued separately, & there was a ‘‘freight 
contingency clause,” as foUows : ‘‘ On freight 
payable at destination . . . being increased 
value of copra through payment of freight or 
from such time as freight becomes due at 
destination, this insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.” By 
the bill of lading the freight was payable only 
if the vessel arrived at the place or destination. 
The vessel took fire on the voyage & with her 
cargo became a total loss. The insurance co. 
paid to the buyers the insurance on the goods, 
but refused to pay the insurance on the 
freight on the ground that it had never become 
covered. The buyers then claimed damages 
from the sellers on the ground that the 
policies did not comply with the contract 
liODEiis & Nucoline, Ltd. v . Bank of New 
Zealand (1929), 46 T. L. R. 203. 

2701. Add. Annotation: — Refd. Dobell ((’. U.) k 
Co. V. Barber & Garratt (1930), 47 T. L. R. 
60. 


PART VIII. SECT. 2, SUB-SECT, 1,— 
E. (a). 

2446 i. Effect of Joinder of claum .] — 
WKTTLA.DFBaa BROS., LTD. V. lieUKKT 
Kluku Oarbiaox Works, J.td., 

liORKRT ELDKR CARRIAQU W'oUKH, 
Ltd. V. Snow Motors iNroiivoitATjCD, 
11028] S. C. R. 580.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 2.— A. 

h 1. Shipmen f.o.b.] — Vn»oxD 

V. Sisco (1813), 29 O. L. ll. 200; 4 
O. W. N. 1498.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

St. ContraH in breach oj duty to 
employer, i— The mere fact that an 
employee ^vho bos oontraoted to jdve 
all nle working time to his employer’s 
bUBlnesB Sc not to deal porsonaUy in 
any kind of ^ods dealt in l>y the 
employer is multy of a breach of duty 
in entering Into a personal contract 
with a third party for the pnrohaso of 
goods of suoh a kind does not disentitle 
him to recover damages for breach of 
the contract. — ^Maddison v. Donald 
H. Bain, Ltd., 11929] 1 D. L. 11. 843 ; 


1 W. W. 437 , 40 B. C. B. 499.— 

CAN. 

PART VIII. SECT. 3, SUB-SECT. 2.-- 
B. (a). 

sv. Sale of fishxng tackle -No li£ence 
to Jleh —Failure of wllcr to procure 
hrence.] — To a claim lor damages tor 
delay In the dollvoi'y of fl&hmg-net 
emiipmenls sold by pitf, to deft, the 
seller sot up the defence that the buyer 
had no Hcenot' to flsh on the days for 
which ho claunod damages -Ileld : 
sluco the heller had undertaken to 
obtain the lictuico for the buyer & had 
neglected to do so for several months, 
he could not roly on its absence as a 
defence, imlcss the buyer wat, guilty of 
wrougdolng of a character which the 
el. could hot overlook.- Jonabson v. 
DmuNAK. I1928J 3 D. L. R. 501 ; 11928] 

2 W. W. R. 588; 37 Mon. L. R. 430.-- 
CAN. 


PART Vlll. SECT. 3, SUB-SECT. 2. ~ 
C. (»). 

sw. Seif-eleclcd measure ,] — Burkard 
& Co.. Ltd. r. WIhlkn (192^, 28 
S. It. N. S. W. 607 ; 45 N. S. W. N. 


201.— AUS. 

PART VIII. SECT. 3, SUB-SECT. 3. 

2643 i. J*roperiy %n goods nwt 

passed — Orotmny hmber.] — lie West- 
ern Canada 1'ui.pwood Sc Lumber 
C o., LTD., Newton v. Manitoba 
Pulp be Paper Co., Ltd., [1929] 4 
D. L. K. 337 ; 3 W. W. R. 81 ; 38 
Man. L. II. 361; 11 C. B, R, 28, 
affd., [1920] 3 W. R. 544.— CAN. 

PART VIII. SECT. 3, SUB-SECT. 4. 

2656 i. Whether granted — Where spe- 
nficpetjormance wouldnot be decreed. ]- 
The ct. will not grant an injunction 
to restrain the breach of a contract 
for the sale & delivery of futuit' 
chattels, expressed in an aflUnnative 
form, even though the contract so 
expressed involves a negative m 
bUDStonco, in a case w'heri* damages 
would be a complete remedy, where 
the contract is of such a nature 
that It cannot be spuoilically enforced. 
Sc vFhew payment for the goods in 
question has not been made. — W ood v. 
CoBlUOAN (1928), 28 S. R. N. S. W. 
492 ; 45 N. S. W. W. N. 134. -AUS. 
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Part IX. — Misrepresentation and Fraud. 

2719. Add, Amwtation: — Refd. Lovor Bros., T.td. 2720. Add. Anmvluiio}^ : -Refd. lie I'ity Equitable 
V. BeU (1930), 47 T. T.. R. 47. Kir(‘ lusiiranco To. (2). 2 Ch. 298. 


PART X. 

a (p. 089) 1. iMndlord.]— 

A lease of shop premises contained a 
proviso that If the term should he 
taken in execution or attachment, or If 
the lease should make any assignment 
for the benefit of creditors or, becoming 
bkpt. or insolvent, should take tiiu 
benefit of any Act in force for bkpt. or 
insolvent debtors, the then current 
month's rent 6c the rent for the three ' 
months following should immediately I 
become due 6c payable 6c the term 
forfeited 6c void. During the term, 
the lessee made a bulk sale of the goods 
in the shop, 6c deft. co. was appointed 
trustee under Bulk Sales Act : — Held : 
the making of a bulk sale did not bring 
the proviso Into operation. Bulk 
Sales Act, s. 4, medcos tno Assignments 
Ac I'reforencos Act applicable to the 
distribution of the bulk sale purchaso- 
monoy ; but the latter Act does not 
give a landlord a preferential lion for 
unearned rent.— Morton v. Canadian 
Credit Men's Ahsocn., [1929] 1 

D. L. R. 911 ; 6;t O. L. R. 334 ; 10 
t;. B. R. 442.— CAN. 

q (p. 689) ii. On failure io 

comply u-ith Act .] — The creation In the 
Bulk Sales Act of a presumption of 
fraud on the part of both iiurchaser 6c 
vendor as against tiio vendor’s credi- 
tors, indicates a legislailvo intention 
to put H sale In bulk made without 
compliance with that Act in the same 
category os sales made with an inten- 
tion to defraud the vendor’s creditors. 
This presumption of fraud lias the 
cifeot of bringing into play all other 
statutes pa>iHcd for tho iirotectlon of 
(Toditors against a fraudiilont sale of 
liiH goods by a debtor to the prejudice 
of his creditor^. Ac the right to recover 
from a fraudulent traiisferoe tlio pro- 
ceeds of goo«ls coming into Ids posses- 
sion by an Invalid transfer, 6: resold 
by him. Is given by Assignments Act, 

R. S. N. S., 1928. s. 21 (i).- Garhov 
V. Canadian Credit Men’s Trust 
Aesorx., (1929) 3 1>. L. 11. 300 ; 

S. C. R. 282 ; 10 C. B. K. 504 ; uffu., 
mih noni. He (hiorsE, 11928] 2 D. L. R. 
985; 60 N. S. R. 214; 10 C. B. R. 
123 ; ((/fa.. 8 C. B. R. 576.— CAN, 

11 tP. 689) i. — .]— 

National Discount Corpn. r. Frkuti 
6c Jackson, [1928] 2 D. L. R. 250 ; 61 
U. L. R. 659.— <5AN. 

r (p. 690) i. HuJUciencv of.] 

-The fact that the name of the vendor 
of a motor car sold under a lion agree- 
ment appears on the covering over tho 
spare tiro carried at the rear of the car 
i.s not a sufficient cmpliance with i 
sect. 9 of Conditionf 1 bales Act. 

R. S. B., 1920 (c. 201) as amended by 
1928 (c. 81), B. 3. — Gi>okdk.n r, liincs 
Motor Co., Ltd. (Bask.), [1929] 4 
D. L. R. 245 ; 3 W. W. R. 126.- CAN. 

n (p. 690) f. Document i 

ffiving potrer to seize goods ] —A docu- 
ment purporting to be a lien note, but 
made payable to one who did not own j 
the goods on which it was given 6c had 
not sold them to the maker of the note, i 
is not a lien note within Conditional 
Bales Act. but merely an authority to 
seize 6c sell the goods in default of 
payment : 6c, for the same rea.sons 
that a chattel mtgee. cannot buy at 
the mtge. sale, the holder of the note 
is not entitled to buy at his sale under 
the note. — McCormick r. Haworth 
(or HaBWORTH), [1929] 2 D. L. R- 835 ; i 
1 W. W. R, 129 ; 23 S. L. R. 312.— 
CAN. j 

nun (p« 690) 1. Autho- ! 

rUy to rescB.}— E., a dealer in automo- i 


biles, sold, OP wont ibrongh the fonn 
of scUlng, an automobile to C under a 
coudltioual sale agrt^ement, taking a 
promissory note for a part of the priet'. 
'This note ne took to dofts.. an automo- 
bile fiuaneing eo., & dlsc<»unted if, at 
tho same time transferring the ugive- 
nieut to defts. who duly filed it in aeoord- 
ance with Conditional BalcbAct. 'Plie 
antouiobUe was left In tho po^sessli}!! 
of E. W'ho dishonestly sohi It to pltf. : - 
Held : tho r<ial owner at th<‘ ear being 
E. or C. or both, K. had authority to 
dispose of his securitj. the csuiditionul 
sale figrt'oinont, to defts., 6: defts. were 
thereafter the owners in law of the 
automobile. Bender r. Na'iionai. 
Ai'rEi*TANPR Corpn.. Ltd.. 11929] I 
D, L. R. 222 ; 63 O. L. R. 215. CAN. 

nn <p. 690) i. — - - - - - 

— - .]— In ortler to hold a buyer under 
a conditional sale agreement who has 
defaulted thenumder liable for the 
deficiency on u resale of tho goods by 
tho seller tho not lee to the buyer <»f 
said resale must bt* in strUd accord- 
ance with the n*t|uIi%uuenlH f>f (\>n- 
ditlonul Bales Act. R. S. B. C. 1921, 
c. 44, s. 1(1 (3), notwithstanding that 
tho agreement provides that the 
seller can cxertdso the power of ri’sale 
“by public or private sale with or 
without notice.'’- Marsh r. Simpson 
[1928] 1 \V. W. R. 950. CAN. 

nn (p. 690) il. — - — 

Bo hmg as the bnver under a 
(‘ouditiounl sale ugreomeni has ilvo 
days’ iR^tieo of Iht* inttuided rosule, 
whether he gets It as tho icsult of 
personal service or be<‘anHo U is left 
at bih plaee or sent to him bv registeiinl 
mall, 11r‘ Conditional Sales Act, R. B. A. 
1922, e. 150, s. 11, is compiled with. - i 
Minneapolis Stuki. 6: Maphinkhv 
C o. r. I'Ari.Luitor (No. 2), 1 1928] 1 | 
AV. W. It. 976. -CAN. 

nn (p. 690) ill. - - - - ~ 

SuJflciencj/ (>7ius of p«»o/.J- -WbcT»‘, 
in an actlmi by a vendor, under a 
conditional sale agreement for tlic 
balance of the pureuuHc-prks* afler he 
has rejmsscshiMl 6c resold tin* gofals, 
the defence is rnihcd that tlie Ac-t bus 
not iieen eoinplled with, the bnriien 
of jirfjvlng complianee i-ests on the 
vendoi, -TiioMi*HON r. SnoLlNDKii, 
[1928] 1 W. \V. R. 3H6. CAN. 
nn (J). 690) iv. - - - 

- .] Noth’c Is not rrHjuin'd to be 
given the buyer In u ease where the 
seller merely exen lses his right under 
the eoutnwt of is^iosw-sslng tin* goods 
on the buyer’s default 6c eoutinues to 
hold them without a n*sah* or wdlbfuit 
making any nst* of them fur his own 
piirTMises. -Watkinm Gakauk. 1<tp. r. 
M<’Kokyk, (I92HJ 3 W. \V. R. t29. 
CAN. 

nn (p. 090) v. - , - _ 

— .] Motor Car Low Co. r. 
BonskH, [l92bj 3 D. L. R. 875 ; [1928] 

1 W. W. It. HOI. -^CAN. 

e (p. 692) i. rteatl- 

ing.] -Great Wk8T Haddijery Co. in 
J'R lME, [1928] 3 W. W. R. 705.- -CAN. 

p (p. 692) I. — Against laitd- 

If/rd selling goods under distress irorrant.] 

— Goods purchased under a conditional • 
sale agreement 6c not yet paid for in 
full were sold under a uistreas warrant 
issued by deft. co. for rent owing by 
assignees of the purchasers. I'Jtf.. 
W’ho had been employed by tho tenaute 
6c had also bocomo an asslgnco of the 
vendor's Interest In said agreement, 
notified deft. co. liefore the iltstH'SH 
sale of his interest In the goods, (in 
the day of the sale be suwl the tenants 
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for wages, (t in that action garnished 
deft. 00 . for tho amount thoreof. Out 
of the proceeds of tho distress it paid 
amounts Into ct. or directly to pltf. 
which nearly equalled his elaiin for 
wa^s. Ho then brought tho present 
ootlon fur tho balance remaining duo 
under tho conditional sale agreement : 

I --Held: while pltf. had. it seemed, 

, dcbarrt>d himself from bringing an 
tu'tlon for conversion, his present 
action was not in form one for con- 
version but ono for money had Sc 
rooulvod for that part of tho proceeds 
of tho distress sale which ho was 
entitled to as assignee of tho original 
vendors ; 6c it was, iheroforo. oon- 
histont with thu garnlsh<')o procN'edlugs 
w hich wore dink'ted to that part, if 
any. of tho proceeds which tho tenants 
^velN^ entitled to as purchasers of tho 
goods. — Clearwater in Guilds Co. ok 
SlA.NiTORA, Ltd., [1929] 3 D. L. K. 
30.5 ; 2 W. W. U. 228 ; 38 Man. L. R. 
205. - CAN. 

aa (p. 602) affd., [1028] 3 1). L. R. 
175; [1028] B. O. R. 200.- CAN. 

aa (p. 692) I. —.1 

-I'ltf. ro. s(»ld a motor car, under a 
(‘ondltiunal sale ngmomont. to l'uolfic‘ 
Motors, Ltd., r<dnil dealers In cars. 
wIhi sold it, also under u conditional 
sate agreomunt, to a buyer whu de- 
faulted in Jmr paymonls. Wltli pltf.'s 
conseut, tho cur was lakeu l)uck by 
BuelHc ftlotors, IJd., 6: then, with 
pltf.'s consent, resold to one K. under 
a conditional sale ugrecnient which 
WHS asHlgnotl to pltf. K. defaulted 6c 
thu car, without pltf.'s knowledge or 
consent, wus taken buok ugaln 6c sold 
by Raelllo Motors, JAd., to deft. B. 
under a conditional suio ugrcemeiit 
widoh the Bsclfic Motors, JiUl., dls- 
eounted with deft. Guaranty Gorpn. 
which took the OHslgnment In gtiud 
faith. All tho ugreoments wore duly 
registexod. I’ltf. sued for dumages for 
cuuvoroiun 6c also sought a declaration 
that it wus the owner of tho cat 6c 
untitled io possession of It. Guaranty 
(.’orim. disidHi tried any interest in tho 
ear. Tho Jntlgt* applying <3mditional 
Bales Act, s. 4, 6t Halo of Goods Act, 

N. 60, held that B. had obtained title 
t<» the car 6c disrnissiMl the uc'tlou. 
iitf. appealed : ~ //eld ; ihu appeal 
should bi' allowed . cxct>pt as to tho 
claim for damages for convorsitm. Sc 
pltf. should bo aociared the owner 6c 
untitled to posHimslnu of tho car.- • 
Alum;tt (W. j.) 6c Go., Ltd. v. 
Gontinkntai. Gi'aiianty Gohpn, ok 
Canada, Ltd.JB. G.), 1 1030] 1 1). L. R. 
26; [1929] 3\V, W. K. 292. CAN. 

CO (p. 692) f. ' - 
Whei'e nn agreement for th(! eondltionai 
sale of a mot<»r car nuntalned tin* 
following clttUHc : “ Wo shall not at 
uny time, that is the buyer, KUtb*r or 
permit, any charge or lien whcihei 
poMsessftry or otht'rwiso to <'>isl 
against said auttnooblle ” ; -lit Id: 
this ciause negatived the idea that U»e 
l)uycr could aiithoiiso the doing ol 
repairs in such a way as to glv<i tlm 
D'pairer a lien.- Allianck I'INance 
G o. 6c Standard Mo'Jorh, J/rn. e. 
.SIMONS, fl928j 3 W. W. R. 621.- CAN. 

hh [p. 692 ) 1. To f laim goods 

After judgment for balnnre <rwhuj. | - 
RrsHELL V. Rkii*, 11928] i D. L. it. 
628.- -CAN. 

bh (p. 692) 11. “ To return of 

purrhase ‘money on rescission hy vendor. ] 

— Wliero the seller of goods under a 
ronditioual sale ogntement rescinds 
the agreement against the will of the 
buyer it is not in all cases an inevitable 
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result of the applioatiou of the principle 
of rcMvtuUo in iniegrum that the 
buyer Is entitled to the return of 
moneys paid by him under the con- 
tract. It ho has made use of the goods 
& is only able t>o return them to the 
seller in a depreciated condition an 
amount may bo allowed to the seller 
with respect to said use of the goods 
by the buyer. — Stearns v. Nets 
(Alta), [1929] 3 D. L. It. 954 ; 3 
W. W. R. 177.-- CAN. 

b (p. 693) i. PreauTned in 

absence of evidence of eompHanoe wUh 
Acl.\ — Deft, bad bought three horses 
iSc other azumals under a conditional 
sale agreement. The present action 
was brought by the administrator of 
the seller for the balance due \mder the 
agreement. Deft, pleaded that the 
exor. de son tort of the seller had taken 
the horses In satisfaction of the in- 
debtedness out of the possession of a 
man to whom deft, had sold them. 
There was no eTidenoe herein as to 
what the exor. de son tort did with the 
chattels : — Held : the burden of 
proving that the exor. de son tort had 
complied with the terms of the agi ce- 
ment 6c of Conditional Sales Act as 
to retention of the chattels 6c notice of 
their sale was on Pltf. herein, the 
administrator, 6c, In the absence of said 

E roof, the exor. mxist be presumed to 
avo taken the chattels in satisfaction 
of deft.'s debt 6c so to have rescinded 
the contract.— N ational Trust Co., 
Ltl». V. Larson, [1929] 2 D. L. H. 863 ; 
23 S. L. R. 467 . [1928] 3 W. W. R 
723. -CAN. 

r (p. 698) i. Action to 

determine amount due to seller.]— 
BoirroMS v. Pacific Northwestern 
LumBKR^OO. (B. r.), (19291 2 W. W. R. 


bb (p, 698) I. .1— 

Deft, had bought throe horses & other 
animals under u ooudlllonol sale agree- 
ment. The present action was brought 
by the administrator of the seller for 
the balance due under the agreoment. 
Deft, pleaded that the exor. dc son tort 
of tho seller had token tho horses in 
satisfaction of the iudebteilncHS out of 
the possession of a man to whom the 
deft, had sold thorn. Tho authoritv 
of the exor. de son tort to take tho 
chattels 6: so bind the administrator 
was established by a prior decision in 
an action bv dofe. herein against the 
buvor from him. There was no 
evidence heroin as to what tho exor. 
de tort did with the chattels : — 
Held : tho burden of pwivirig that the 
exor. dc son tori had complied with the 
terms of tho agreement 6c of tho 
Conditional Sales Act as to rotenlion 
of the chattels & notice of their sale 
was on pltf. heroin, the administrator. 


— National Trust Co., Ltd. v. 
Larson, [1928] 3 W. W. R. 723.— CAN. 

eo (p. 09S) i. ^.1 — The O. 

CO. contracted with defts. to construct 
sewers. To enable the oo. to perform 
Its contract, it agreed to buy the 
necessary sewCr pipes from pltfs. & 
to secure to pltfs. payment of the con- 
tract price, assigned to them the 
money payable by dofts. under the 
contract. Notice of the assignment 
was not given at the time nor until 
alter the failure of the C. co. & alter 
the completion of the work by new 
contractors employed by delts. Alter 
all the pipes had been placed In 
position, pltfs. asserted a right to 
remove the pipes, the price not having 
been fully paid to them 6c there being 
a provision in their contract with the 
O. CO. that the property In the pipes 
was not to pass to the latter unless & 
until the whole price was paid : — 
Held : by Conditional Sales Act, 
R. S. O., 1914, 8. 3 (4), the property 
in the pipes passed to defts., not- 
withstandli^ pltfs. had complied with 
the Act. Tho C. co. was an “ other 
person,” 6c the pipes were entrusted 
to It with the intention that the title 
should pMs to dolts.— Dominion Lock; 
.Toint Pipe Co. v. York, [1929] 4 
D. L. R. 806 ; 64 O. L. R. 366.— CAN. 

ee (p. 693) I. .] — ^Where a 

conditional salo agreement does not 
ptovidc that the goods shall be at the 
risk of the buyer during the continuance 
of tho lieu the loss falls on the soUei 
In case tho goods are damaged or 
destroyed before the property passes.- - 
Burke n. Weir. [1928J 4 D. L. R. H37 , 
[1 928] 3 W. W. R. 257.— CAN. 

IT (p. 693) i. - What amounts to 
(Miviry.l — Hear u. Mc’CuLi.ouaH, 
[1928] 2 D.L.R 434, [1928] 1 W.W. 
R. 716 , 22 8ask. L. R. 446. CAN. 

hh (p. 69,3) 1. .]- Under 

Farm Implement Act, R. S 9. 1920, 
c, 128, the contract in Form C. foi the 
sale of a second-hand implement on 
credit constitutes the entire contract 
between tho parties , Sc, therefore, 
whore no warrant los have been stated 
theioon, ovldonco of alleged oral 
warranties fs not admissible, nor can 
It bo added to or varied bv introducing 
tho provisions of tho Salo of (loods 
Act as to implied warranties.- -HAta* 
6c 9ov8 V . Stack. I192S] 4 D. L. R. 
087 . [1928] 3 W. W. R. 443. -CAN. 

d (p. 694) 1. .]— 

Whcjo u, contract for the sale of a 
large implement within Farm tmph'- 
mont Act, R. 9. S. 1920, c. 128, omits 
from pai. 4 thereof, as prescribed by 
Form A., which provides for tho 
length of time repairs are to bo kept 
available by the vendor, the words 
” for a period of ten years from the 


date of this oMer,” the contmot is 
Invalid : since said Act provides that 
no oonivaot for the sale of such an 
implement shall be valid unless it is 
worded In accordance with said form, 
& said omission cannot bo said to oon- 


— CAN. 

d(p. 694)11. .]— 

In a contract In Form ** A ” of the 
Act the blanks left for the insertion 
of the dates of shipment were filled 
in by the words ” at onee,” Sc it was 
held that, whatever the exact meaning 
of ** at once ” may be in any par- 
ticular case, the deviation from the 
form affected the substance of the 
contract Sc, therefore, was not curable 
by the application of Inteipretatlon 
Act, s. 23, Sc consequently under 
sect. 12 of Farm Implement Act 
invalidated the contract, although, 
under the circumstances of the case, 
the insertion of said words conJd not 
possibly have prejudiced deft. In any 
way. — ^Advanob Rumelt Thresher 


8. iu R. 302.— CAN. 

k(p. 694)1. Proof.]— 

An affidavit which meets tho require- 
monts of Farm Implement Act; R. S. S. 
1920. 0 . 128, B. 18 (2), is conclusive 
proof that sub-sect. (1) of said soot., 
which requires a contract for the salo 
of a ” largo Implement ” to bo read 
over Sc explained to the purchaser in 
a language which he understands, if 
he does not understand English, was 
eomplied wdltb- — PEXLETiifB v. Min- 
neapolis Threshino Machine Oo., 
[1928] 3 W. W. R. 463. -DAN. 

k (p. 694) 11. Effect 

of affidavit.) — Tho affidavit provided 
lor by sect. 18 (2) of the Act need not 
stale what particular languaw was 
used iu reading Sc explaining tne con- 
tract to tho purchaser nor idve details 
of the explanation. An affidavit to 
the effect required by said sub-sect, 
is conclusive proof of the facts stated 
therein, upon proof being given of 
tho signature of the officer before 
whom tho affidavit purports to have 
been sworn 6c that he was an officer 
authoHsod to take such affidavit. — 
Advance -ItuMELY Thresher Co. v. 
ZOMAR (Bask.), [10291 4 D. L. R. 65; 
2 W. W. R. 514.- CAN. 

00 (p. 694) I. .]— 

BAWYKn-MASBEV Co.. Ltd. ij. Stur- 
OILI., [1928] 1 D. L R. 213 ; [1928) 1 
W. W. R. 23 ; 22 9ask. L. R. 321.— CAN. 

d (p, 695) i. Novaiion .] — 

Plowman Tractor Oo. v. Andrews, 
[1928] 1 D. L. R. 544 ; [1928] 1 

W. W. R. 829.— CAN. 
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SALE OF LAND. 

Part I. - The Contract of Sale. 


27. Add, AniMtation :~-As to (1) Distd. Noalt* v. 
Merrett (1930), 70 L, Jo. 95. 

28. Add, Annotation : — Consd. Curtis Moffat r. 
Wheeler, [1929] 2 Ch. 224. 

28a. .] — Curtis Moffat v. 

Wheeler, No. 2476a, post. 

32a. Acceptance “ subject to surveyor’s 

report.’*]— Marks i*. Board (1930), 40 T. L. B. 
424 ; 74 Sol. Jo. 354. 

32b. Method of payment of purchase-price.] 

— Neale v. Merrett (1930), 70 Ij. ,Uk 9.5; 
170 L. T. Jo. 99 ; [1930] W. N. 189. 

87. Add, Annotcdion : — Consd. P’orr, Smith i*. 

Messers, [1928] 1 K. B. 397. 

104. Add, Annotation : — Refd. Iteiuliuf^ Trust v. 

Spero (1929), 40 T. 1.. R. 117. 

128. Add. Annotation : — Refd. Tie Ho\vd«'n tSf 
Hyslop’s Contract, [1928] Oh. 479. 

133. Add. Annotation : - Gtmcratly^ Refd. Bernard 
V. Williams (1928), 139 L. T. 22. 

196. Add. Annotation .‘--Mentd. Bought on r. 
Nothard, l^we & Wills, [1928] A. O. 1. 


I 198. Add. Annotation } : — to (1) Refd. Chaney v, 
Maclow, [1929] 1 Ch. 461, 

214. Add. Annotation : — Refd. Arseculeratno 
Perora, [1028] A. C. 173. 

) 228a. Of part of property.] — There being a 

parol agreement for the purchase of a farm 
, & farm house, the possession of (he farm by 

i the purchaser will be held an act of part 

I performance suflicient to authorise the ct. 

to execute the contract, even though the 
I house should have been occupied adversely 
t,o him. — Kino r. Turneh (1824), 3 h. J. 
O. H. Oh. 58. 

' 282. idd. Annotation : FoUd. lir Bolcham tk 
I <Jawle\ *H (\)iitra<’t, [1930] 1 Ch. 60. 

283. Add. Annotation Apld. Johnson v. CIa*rke, 
[1928] (Ti. 847. 

286. \d(i. in notation : Dlsid. Re Belcliam & 
(hiwley’s (\>ntra(’t, (1930] 1 Oil. 5(J. 

* 330. After this ease' add “ In lease,] —Sec JjAND* 
1 . 0 UD cV TJ:^ANr, Vol. .KXX., pp. 472 -477.” 


Part Mi. — Sale by the Court. 

334a. Fteverslonary Interest.]— Nunn r. Han- 
cock (1871), 6 Ob. App. 850; 40 L. J. Oh. 420a. - Votnu ». TuKniuif (1872), 21 

700 ; 25 h. T, 409 ; 19 W. K. 1041. L. JJ. W. K. 215. 

AnnotaHons D«bonhiim r. HawhrlUgr (ISOI), 4U 

W. R. 502 ; Re Wells, Boyer v. Maolcan, flOO'tJ 1 rU.SIM. 


Part IV.— Conditions of Sale, Particulars and Special 

Stipulations. 

585. Add. Annotation Refd. Charles ?». Cardiff 634. Add. Citations : 97 L. J. Ch. 4 ; 138 L. T. 26. 

Collieries (1928), 44 T. lu B. 448. Add. Annotation : Mentd. Coles v. White 


PART I. SECT. 2. SUB-SECT. 2. B. 

0 1. Aveeptarur ftuhject to 

approval ofHtlr .] — shbnstonk v. Hew* 

SON (No. 2) (1928), 29 S. K. N. S. W . 39. 

— Alls. 

PART I. SECT. 4. 

Uk, AffreemerU aa to t'ntorcsi.]— Pltf. 
inquired by telegram whether deft, 
would sell hie farm for 1400- $600 
cash “ & balanoe 3 yearn. 7 per cent.” 
Deft, answered : " will eell farm for 
$1,500, six hundred cash. Balance 
$200 year, paid In full 3 years." Pltf. 
replied that" your offer " was aooeptod. 
DeM. executed the transfer prepared 
by pltf. & sent it to a bank for de- 
livery to pltf. on payment of $600 Sc 
delivery of a rntge. for the $900 pay- 
able on defL'e terms with interest at 
7 per cent. Pltf. refused to agree to 
pay interest, in a suit for speciffo 
penormaaoe contended that the whole 
oontraot as to interest was evldenoed 
by the above telegram from deft. & 
nitf.'a reply to it. Deft, contended 
pltf.*B first telegram offering to 
pay Intmest was a material part of the 
ootrespondenoe forming the basts of 


the contract ' — //fW there wu« uii 
enforooablo contract botwiKin tlic 
parties for the nalv Ac piirchiiM' of the 
land & that deft,’H contention as t«> 
1 the intewst was covrovt. — ylouA^^ r. 
' Mauinnih (Alta.), 11929] 1 li. L. U. 
458 ; 1 VS'. W'. H. 68.- -CAN. 

PART 1. SECT. 8, SUB-SECT. 4.— 
B. (a). 

149 ill. . J — A receipt for a dcixmlt 

K aiJl on an agreement tor the sulo rjf 
ind which omita reference to a term 
of the agreement providing frr the 
deferring of the payment of the 
remainder of the purchow-rnonoy In 
not a memorandum sufflcluDr (o satlufy 
ritat. ('rands. — Lbhiuk v. Schsbipku, 
11917) 2 W. W. II. 747 ; 36 !>. L. ll. 
.‘iPg.— CAN. 

PART I. SECT. 9, SUB-SECT. 2. ~ 
A. (a/. 

191 tii. .} — Bbown r. Harkower 

<1886), 3 Man. L. R. 441.— CAN. 

198 li. J— MoHBfH ». Whit* 

INO (1913), 26 W. h. n. 494 ; 6 
W. W. R. 936 ; 15 D. L. R. 254 : 24 
Man, L. R. 66.— CAN. 
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, PART 1. SECT. 9. SUB-SECT. 2.— fi. 

I 259 I. Wfteifier collateral aareemeni 
hiiulina — OofuittLon to detriment of 
port)} Htrldna to enforce oQreement.y 
I Knii{j.KWHmt V. (Iarlanp, (1028) 
N. Z. L. R. 1.35. - N.Z. 

260 11. .J Kitchen «. Boon 

I (1876), 21 Or. 195.— CAN. 

I PART I. SECT. 11. 

I lb. RffeH of disclaimer of o/dum bp 
I trustee in tjankruptci/. ]—Ouo C. had an 
option under a cjortaln agreement to 
nurchuoo laud by a certain daU* The 
land, until purchaMed, wan Mubjoct to 
certain trusts, iTlor to tlmt date he 
; was adjudioaUsJ insolvent, &: bis 
truateo In Insolvency disclaimed the 
(mtlon : —I/cid : by virtue of the dls- 
I clalrner, fJ.'a option ha«l come to an 
end, be the truHteos under tho agree- 
I nuoit h»*ld tho land free from the 
I option.— Ar p. <’a\dT, (1929) 8. A. 

, s! K, 10.— At)S. 

I part hi. SECT. 8. SUB-SECT. 2.—A. 

I k. Revsd., 7 A. R, 282. 
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City Manchester Greyhound Assocn. (1928), 
46 T. L. li. 126. 

636. Add. AmioiafUm : Consd. Bernard v. Williams 
(1928), 189 L. T. 22. 

771a. .] -At a sale by auction of 

property belonj^ing to deft. pltf. became the 
purcliasor of a freehold cottage, subject to 
tin* National Conditions of Sale, clause 10 
of which provided that no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor should any compensation 
be allowed by either party in respect thereof. 
The particulars stated that the cottage was 
lot to a temant whose notice to quite had 
determined, but who had been allowed to 
remain in occupation on sutlerance, & that 
the premised would be sold with vacant 
possession on completion. Tho statement 
was misleading, as tlie premises were in fact 
in the occupation of a sub-tenant, who claimed 
to bo entitled to remain on as a statutory 
tenant under Increase of Bent & Mortgage 
Interest (Restriction) Acts, & refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
which he could have resold the property 
at a profit, & sued the vendor ff>r damages for 
bi-each of contract Held : the action 
failed. There was no breach of contract, 
Iho statement in the particulars being an 
error or misstatement within clause 10 of the 
conditions in respect of which the purchaser 
could claim no compensation. — Cctjitis v, 
Fkenoh, ri9201 1 Ch. 253 ; 98 Jj. J. Oh. 29 ; 
14() L. T. 138 ; 46 T. L, B. 16 ; 72 Sol. .To. 
702. 

814. Add, Avnoiatiov : — Consd. lie Bolcliam ^ 
Gawloy’s Contract, [1080] 1 Ch. 60. 

829. Add, Avvotafion: — Consd. T-zawrence v, Cassel, 
ri930J 2 K. B. 83. 

888. Add. Annotation : — Refd. He Belcham & 
Cawley’s Contract, [1930] 1 Ch. 66. 

838a. — .] — At an auction sale the pur- 

chaser bought freehold property sold subject 
to certain special conditions &; to the General 
( /onditions of Sale, 1926. The particulars & 
conditions of sale did not disclose the fact 
1 hat two sewers, vested in the local authority 
tV. known by the vendors to exist, ran along 
the east side of the premises & along the 
yard at tho back. Objection was taken on 
behalf of tho purchaser. The vendors 
refused to release him from tho contract, 
contending that the existence of the sewers 
did not i>revent the use of the premLses as 


a dwelling-house, for which the piLrchaser had 
bought them ; but abatement of the 
purchase price was offered by way of com- 
pensation. The purchaser dedined the offer, 

6 by this summons asked for a declaration 
that the property was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation : — Held : the failure 
to disclose the existence of the sewers, 
although materially affecting the description, 
did not force upon the purchaser property 
substantially different from that agreed to 
be sold ; & the contract could be performed 
subject to compensation under Condition 36 
of the General Conditions of Sale, 1926. — 
Re Belcham & Gawley’s Contract, [1930] 
I Ch. 66 ; 99 L. J. Ch. 37 ; 142 L. T. 182. 

842. Add, Annotation: — Dlstd. Re Bolcham &; 
Gawley's Contract, [1030] 1 Ch. 56. 

S80a. Contract for completion “on or about “ 
given date.] — Lock v. Bell (1930), 69 L. .To. 
219 ; 169 L. T. Jo. 238 ; [1930] W. N. 62. 

895. Add. Annotations: - Expld. Bernard v. Williams 
(1928), 139 L. T. 22. Consd. Lock v. Bell 
(1930), 69 L. Jo. 219. 

901. Add, Annotation : — Consd. Lock v. BeU 
(1930), 69 L. Jo. 219. 

908a. .] — Lock v. Bell (1930), 09 

L. Jo. 219 ; 109 L. T. Jo. 238 ; [19.80] W. N. 

02 . 

912. Add. Annolatioyis : — Consd. Re Sandwell Paj-k 
Colliery Co., Field v. The Co., [1929] 1 Ch. 
277; Lock v. Bell (1930), Q9 L. .To. 219. 
Refd. Bernard v. Williams (1028), 93 L. T. 22. 

913. Add. Annotation : — Refd. Bernard r. Williams 
(1928), 189 L. T. 22. 

916. Add, Annoiaiimi Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

925. Add. Annotation : — Refd. Bernard v, Williams 
(1928), 139 L. T. 22. 

1010. Add. Annotation : — Refd. Oxford Corpn. r. 
Oxford Electric Co. (1930), 143 L. T. 677. 

1016a. Condition to indemnify purchaser — “ Local 
land charge of which vendor has had notice “ 
— Apportionment under Private Street Works 
Act, 1892 (c. 57)— Effect of Law of Property 
Act, 1925 (c. 20), s. 198.1— Pc Middleton A: 
Young’s Contract (1929), 107 L. T. Jo. 244 ; 

07 L. Jo. 274 ; [1929] W. N. 70, 

1017. Add. Annotation : — Refd. Dennerley v. Prost- 
wich U. D. 0. (1929), 141 L. T. 602. 

1030. Add. Annotation : — Distd. Re Belcham A' 
Gawloy’s CVmtract, [1930] 1 Ch. 66. 


PART IV. SECT. 2, SUB-SECT. 7.- 
A. (b) i. 

r i. When time hectins to run- 

From fJeliverff oj proper abstract. ] — 
StlFNSTONK V . Hewhon (1027), 28 

S. K. N. S. \V. (>3.— A US. 


PART IV. SECT. 2, SUB-SECT. 7. - 
B. (f). 

n I. .1 -Louon r. Pape A\tcnue 

Land (’o , (10281 3 1). L. K. 020 ; 
[1928] H. <’. K 618. CAN. 


PART IV. SECT. 2, SUB-SECT. 9.- 
B. (d) i. 

814 ill. h. Bold to N. a 

S iece of land which was deaortbed in 
lie contract as *' containluE hy 
measm'oment 137 aoros or thereabouts 
being form property on O. Road at 
yrosent occupied by W. & being tho 
land comprised in ” certain oertifloatos 


of title. Tho contraot also oontainod 
the folloud^ clause : "No error of 
misdescription of the property shall 
annul the sole hut compensation shall 
be made in respect thereof. . . 
The form occupied by W., & com- 
prised witlUn the said certlfioates, was 
conveyed to N.. but it only contained 
134 acres, & of this latter foot N. was 
aware before completion : — H«W ; the 
transactions amounted to a sale of 
upeolflo property & that the deficiency 
of three acres was not such a qualillna- 
ilon as to area of the description of the 
land as would entitle N. to recover 
compensation under tha contract. — 
Nixon tj. Lofts (192^, 29 S, R. 
N. S. W. 9 ; 46 N. S. W. W. N. 7,— 
AUS. 
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WiGOiNa, [1917] 2 W. W. R. 895 ; 
27 Mon, L. R. 572.— CAN. 

so. Pfivment into harik — Payrneni 
must he made during banking “ day."}— 
Boekicke V. Sinclair, [1929] 1 D. L. it. 
501 ; 63 O. L. R. 237.— CAN. 

PART IV. SECT. 2, SUB-SECT. 10.— 

c. (a). 

sd. Interest on unpaid purchase -numey 
to be added to principal. ]— Whore, by 
a contract for sale of land, it uvas 
stipulated that. In the event of interest 
ou the unpaid purchase -money being 
unpaid at tho end of each ^car. the 
same should be added to the principal, 
the ct. rofused to decree spet'ific per- 
formance bv tho vendor on payment 
of the principal 3c simple interest only, 
or except upon payment of tho interest 
aocording to the agreement. — H enoer- 
80N V. Dickson (1862), 9 Or. 379. — 
CAN. 



Vd. XL.— Sale ot Land. Oases 1064-11681. 


Part V^- Vendor’s Title. 


1064. Add> Annotation : — As /o (1) FoUd. Flexman ' 
V. Corbett, [1930] 1 Ch. 672. 

1075. Add, Annotation : — Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

1078. Add, Annotation : — Dlstd. Turner v. Watts 
(1928), 188 L. T. 680. 

1100a. .j — Declaration in assumpsit stated, 

that pltf. bargained to buy of deft., & deft, 
agreed to sell to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to : 
commence from a certain day, to wit, Jan. 3 , 
1840, for the sum of £60 ; & that thereupon i 
deft, promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, etc*. At ' 
the trial, the following paper, signed by deft., I 
was read in evidence ; “I agree to sell the j 
house &. fixtures. No. 163, Piccadilly, to com- 
mence from Jan. 3 next, for £00 ” : — Held : I 
this document imported the sale of an interest 
in fee simple, & did not sustain the contract 
as alleged in the declaration. Huouks r. i 
Paukeh (1841), 8 M. & W, 214 ; 5 Jur. 730. I 

1104a. Sale by vendor In specified capacity.]- - • 
Where, in a vendor & purchaser contract, j 
it is stated that the vendor will make title I 
m a specified capacit> , the cont i act does not | 
amount to a warrant y that he will make title 
in a paHicular manner. The warranty is 1 
no more than a warranty that a good title ! 
shall b<‘ made ; & flic purchaser can be forced I 
to accept such good title, even though made I 
by the vendor in a capacity other than that ' 
ajiecified. 

By special conditions of Sale, subject to i 
u hich tw o Ijousos were sold by auction, it was ' 
stated that the vendors w<»re selling as 
“ trustees for sale ” under the will of A. On 
ev.omination of the title by the purchasers, , 
it appeareil that no trust for sale was con- I 
tained in the will : Held : the above state- 
ment did not aft’ect the pou ers of t be vend<jrK 
to make a good title as the legal personal , 
representatives of A.-— /»’/• Si'ENCKU 
Haiskr’s Pontkac^, [10281 Ph. .'>08; 07 1 

L. ,1. (Jh. ,335 ; 130 J.. T. 287 ; 72 Sol, Jo. 336. | 

1115. Add. Antwfalion : 6Vijera//y, Refd. /?c Sand- ' 
well I'aik Polliery do., Field v. The To., 
[1020] 1 Ph. 277. 

1151. Add, AnnoiaiUni : Folld. Re Spencer A: 
Hauler’s Contract, [1028] Ph. 508, 

1152. ('datum : -For “ [1028J W. X. 135 ” read 
“ No. 1104a, ante.” 

1162a. Covenant by vendor to Indemnify 

mortgagee- -Registered charge. ] On J uly 1 1 , 

1929, the purchaser bought Ixit 2 at a sale 
by auction & paid a deposit, 'llic partii’ulars 
of sale described Ixit 2 as an unrestriGted 
freehold, practically an i-sland block, with i 
four frontages to Little Orford Street & 
three other streets in Clielsea, the block ' 
forming on excellent building site, when the 
existing buildings come mto hand. On 
examining the vendors* registered absolute | 
title the purchaser found Entry 7 in the i 
Chaises Register stating in effect tliat on * 


the transfer of Lot 2 & other property to the 
vendors on May 23, 1929, by mtgees. selling 
under their power of sale in a mtge, of 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
I mtgees., but not further or otherwise 
c'ovenanted to perform the obligations of 
Po. A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Dec. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up {inter alia) of Little Orford Street & for 
making certain now streets, including a new 
transverse street bisecting Txit 2, The 
Boiough Council were to obtain the necessary 
Closipg Orders, Ac Co. A. were to lay out the 
new streets at their own expense. BjV their 
order of Deo. 12, 1905, the Ixmdon County 
Council on tlie application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a. condition that Co. A. 
should covenant to lay them out, & on 
Dec. 21, 1905, (ki. A. covenanted accordingly. 
On July 10, 1900, on the Borough (Vmncirs 
application, the justices made a Closing Order 
for liittle Orford Street. For financial & 
other reasons this ])art of (\». A.’s scheme 
had not yet beim proceeded with. I^ittlo 
Orford Stri‘<‘t was stiU open ; it was in fact 
repaired by the Borough (’ouncil ; & at the 
date of the contract neither tho vendors nor 
the purchaser knew of tiio Closing Ord(*r’B 
existence. On discovering Entry 7 tho 
purchaser requircnl tho vendors t^i delete it 
from tho Register & to obfxiin a ndooso of 
tlie obligations, &, on tlndr riTusal, he issued 
a vendor & purchaser summons for a declara- 
titm tliat a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that ho 
was entitled to reiiudiaUi the contract . 
damages for breach, Ac return of the deposit. 
The vendors denied any breach Ac counter- 
claimed for specific performance : —Held : 

(1) as the title td the vendors Ac their mtgoo. 
predecessors was paramount to tlie 1905 
documents, so that tliey were not bound by 
Co. A.’s obligations thereunder, Ac tho 
vendors’ covenant of indemnity was a mere 
pei*Honal covenant to indr*rnnify the mtgees. 
against a non-existent liability, the purchaser 
was not entitled to require tho removal of 
Entry 7 from tho vendors’ registered tith*, 
but must be satisfied with a clean transfer 
not referring to the indemnity, & it would bo 
the Registrar’s duty to omit any W‘ferc‘iieo 
therc‘to in the purchaser’s registered title ; 

(2) tho twenty-four years’ old Plosing Order 
did not aflfect the title, but, if Ac so far as it 
was inconsistent with tho pai-ticulars, merely 
raised a case of Innocent miHrex>ros<*ntation, 
on which the purchaser could neitlier re- 

udiate the contract nor recover damages, 
IB only remedy being to resifit specific 
performance. Thewfore, thi* purchaser’s 
action failed on both points; (3) on tho 
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vendors’ counterclaim for roecific per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word “ street ” even in Iiondon did not 
necessarily mean a public highway. There 
was therefore no ground for refusixig specific 
performance. — Baknbs v. Cadogan De- 
VEI.OPMBNTS. Ltd., [1980] 1 Ch. 479 ; 99 
L. J. Oh. 274 ; 142 L. T. 626. 

1177. Add. Annotation : — Consd* Be Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

1178a. Property subject to closing order — Unknown 
to vendor.]— Barnes v. Cadogan Develop- 
ments, IjTd., No. 1162a, ante. 

1194. Add, Annotation : — ^Mentd. Be MUls, Mills 
D. Lawrence, [1930] 1 Ch. 664. 

1219. Add. Annotation : — ^Refd. Be Spencer & 
Hauser’s Contract, [1928] Ch. 698. 


1242. Add. Annotation : — ^Fblld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 

1250. Add. Annotation : — Ge'nerally, Refd. Man- 
chester & County Bank v. Monk (1929), 73 
Sol. .To. 465. 

1275. Add. Annotation : — ^Refd. Be Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Oh. 277. 

1416a. Subsequent purchase by solicitor from 

client.] — A solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, set up an objection, 
which he did not think of any importance 
when advising his principal. — ^Bbevor v. 
Simpson (1829), Taml. 69 ; 48 E. K. 28. 

1468a. S. P. Flood v. Pritchard (1879), 40 L. T. 
873. 


Part VI.- -Position of Parties Pending Completion 


1488a. .] — It is sometimes said that 

under a contract for the sale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 
it is only true if & so far as a ot. of equity 
would under all the circumstances of the case 
grant specific performance of the contract 
(per Our.). — Howard v. Miller, [1916] 
A. C. 318 ; 84 L. J. P, C. 49 ; 312 L. T. 403, 
P. 0. 

dnnotation: — ^Befd. Cuutral TivRt & $afo Deposit Co. r. 

Snider, [1916] 1 A. C. 266. 

1500. Add. Annotatio7i : -Mentd, Cotton v. ITeyl, 
[1030] I Ch, 610. 

1609a. ,] — ^PuDDTCOMUE V. Bythbsea (1823), 

1 L. J. O. S. Ch. 186. 

1668. Add . An notniion : -frenem/fy, Mentd, Oxford 


Corpn. V. Oxford Electric Co. (1930), 143 
L. T. 677. 

1694. Add. Annotation: — Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 

1597a. .] — ^PiNOKE V. CUBTEI8 (1793), 4 

Bro. C. C. 333, n. ; 29 B. R. 920. 

1631. Add. Annotation : — Refd. Oxford Corpn. v. 

Oxford Electric Co. (1930), 143 L. T, 677. 
1640. Add. Citation Ch. 340. 

1656. Add. Annotation: — Refd. Oxford Corpn. v. 

Oxford Electric Co. (1930), 143 L. T. 677. 
1682. Add. Annotation: — Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 

• 1697. Add. Annotation : — Mentd. Oxford Corpn. 
V. Oxford Electric Co. (1930), 143 L. T. 677. 
1716. Add. Annotation : — Refd. Be Fenton, Ex p. 
Fenton Textile Assocn. (1030), 99 L. J. Ch. 
858. 

1786. Add. Citation .—[1927] B. & C. R. 137. 


PART V. SECT. 3. 

8 «. Saif by company — After removal 
from register.h A oo. Inoorporaled In 
N. S. W. was registered tn Tasmania 
as a foreign co. It acqnlivd certain 
land in Tasmania. On Ang. 14, 1924, 
the CO. filed a notice that it had ceased 
10 carry on business In Tasmania, it the 
registrar thereupon removed lt« name 
fi-om the register. On May 16, 1925, 
theoo.oontraotod to sell the said land to 
13. : —Held: the land in question was 
still vested tn the oo., & there would ho 
a duclaratiou that it oould show a good 
maritotalile title . — Re Labob Paj’KBS, 
Ltd. & RtTTTON’s Contract (102.5), 2i 
Tas. L. E. 85.— AUS. 

PART V. SECT. 5, BUB-SECT. 8.— B. 

st. Proof of ebargr — Note of execution 
tm abatraot oftUle. J— Hind e.wKSBROOK 
aOOO), 7 Terr, L.^. 10.— CAN. 

PART VI. SECT, J, SUB-SECT. 2.— A. 

•g. What amounia to possession — 
Actual occupation of part .) — ^McKinnon 


V. McDonald (1887), 13 Gr. 152.— CAN. 

■b. Righi to possession as against 
transferee of land.] — Pltf., a purchaser 
imder an agreement for the sale of 
land which provided that he should 
have the right to immediate possession. 
entm)d Into possession & filed a 
caveat, claiming an Interest as owner 
under the agreement. The vendor 
assigned the agi^tnent to the M. H. Co. 
& subsequently transferred the la.ud 
to deft. oo. which obtained a c'ertiflcatc 
of title subjcDot to the caveat, bnt 
acquired no rights imder the agreement 
for sale. Pltf. having loft the property, 
deft. 00 . put deft. Into possession 
without the knowledge or consent of 
pltf, : — Held : pltf. was entitled to a 
judgment doolarlng him entitled to 
Immediate possession of the property, (k 
was entitled also to damages for the 
wrongful user of his land, such damages 
to be oaloulatod & allowed up to & 
inoluslve of the day of the entry of the 
Judgment. — W addkll «. Gray-Camp- 
BEU„ Ltd. 6c SOARBOW, 11929] 3 

D. iT. R. 488; 2 W. W. k 113 j 2.1 
S. L. E. 527 ; rwag., [1929] 2 D. L. E. 


362 ; I W. \\. 11. 241.— CAN. 


PART VI. SECT. 1, SUB-SECT. 5. 

g I. Tores — ComposiUon voiih 

revenue authorities — Effect of .] — Ebill 
V. Hunter (1928). 39 B. 0. E. 396.— 
CAN. 


o I, .) — Every vendor & pur- 

ohasor of land situate In Alberta must 
be held to have contracted with 
reference to Unearned Increment Tax 
Act, Sc, in the absence of an aineement 
to the contrary, there is implied in an 
agreement for the sale & purchase of 
such land an obligation on the vendor 
to pay or cause to be paid the portion 
of the tax payable in respeot of any 
tnoroase In value prior to the making 
of said agreement, or, at least, there is 
implied an agreement by the vendor 
that, if the purchaser pays the vendor's 
portion of the tax, the purchaser will 
be entitled to recover It from him. — 
Canadian Abierioan Trubt Co., Ltd. 
Sc Central Properties, Ltd. v. 
McMullen, [1929] 3 D. L. R. 867 : 2 
W. W, R. 295 ; 24 Alta. L. R. 163; 
revsg., [1929] 2 D. L. R. 555.— CAN. 


1274 



VoL ZL.-8ato of Uai. Ouw 1808-8151 


Part VII. — Vendor and Purchaser Summons. 

1M)2. Add, Annotation : — Consd. Clayton v. Clay- 1823. Add. Aunoiaiion : — Reid. Johnson v. Clarke, 
ton, [1830] 2 Ch. 12. [1928] Ch. 847. 

1822. Add. Annotation Flexman v. Cor- 1863. Add. Atuioiatiou : -Generally. Mentd. John- 

bett, [1930] 1 Ch. 672. son r. Clarke, 11928] Ch. 847. 


Part VIII. — Remedies under an Uncompleted Contract 


1944a. S. I*. Wksterman v. Pintlin (1900), 3 
Seton on Jud^ents & Ordera, 7th ed. 2218. 
Annotation Folld. Olde v. Olde. [1904] 1 Oh. 35. 

2006. Add. Annotation : — Refd. Wilson r. Balfour 
(1929), 45 T. L. R. 626. 

2009a. .] — ^Bernard v. Wn:j.TAM.«i, No. 

2182, post, 

2013. Add. Annotation Dbtd. Bernard v.Williams 
(1928), 139 L. T. 22. 

2014. Add, Annotation : — ^Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

2049. Add. Annotation : — Refd. Re Sandwell Pai*k 
Colliery Co., Field r. The Co., [19291 1 Vh. 
277. 


2061. Add. A n)Lot atio7ii* : ~ Consd, Re Sandwell 
Park Colliery (\>., Field r. Tlio Co., (19201 
1 Ch. 277; Lock r. Bell (1930), 69 L. Jo. 219. 
Refd. Bernai*d v. Williams (1028), 139 L. T. 22. 
2080. Add. Annotation : -Dlstd. Re Belcham ^ 
(Ja\\ley’s [1930] I Ch. 56. 

2087. Add. Annotation -Hetd. Curtis MolTat v. 

Wheeler, [1929] 2 Ch. 224. 

2151. Add. Annotation : -Refd. Re Sandwell Park 
Colliery (V)., Field r. The <U, [1929] 1 (1i. 
277. 

2153. Add. Annotation : /o (1) Consd. He Hand- 

well l*ni‘k (V>lli(‘ry Co., Field v. Tho Co., [1929J 
1 <’h. 277. 


PART VIII. SECT. 1, SUB'SECT. 1.— -A. 

k (p. 221) i. IlequisiUa of 

valid cancellation notiee.] — ^Brown r. 
Roberto (1912), 17 B, C. R. 16.— 

CAN. 


o (p. 223) I. .1 - 

Hamilton v. Taylor (1919), 47 

N. B. R. 145.— CAN. 


•a I. On UabHity of defendant 

for coata.] — Where a vendor sninR for 
speoillo performance, peraonal ludHr- 
ment, Sc tn default or payment the 
usual relief by way of cancellation 
electa immediately on becominir en- 
titled to judgment to take a iudgrraent 
for cancellation, a provlaion for pay- 
ment of costs by the deft, personallv 
on his failure to redeem anould not 
ordinarily be included in the judKinent, 
at least where deft, has not dofeudc<l 
the action. — Beaton v. IlA^fBirKi 
(Man.), 11929] 1 D. L. R. 982; 1 

W. W'. R. 37.5.— CAN. 


sm. Vendor unable to give title — 
Through purckaser*8 wdn — lAaMlUy of 

g 'trchaaer under contract.] — Wilkin v. 

ROWN (Alta.), [1927] 2 D. L. R. 87.— 
CAN. 


an. Time allou>rd purchaaer to makt 
good default— J>cp€nde7ii on circum' 
aiancea .] — Singer v. Gariuctt, [1929] 
4 D. L. R. 132 : 2 W. W. R. 201 ; 41 
B. C. R. 160.— CAN. 


PART VIII. SECT. 2, 8UB>8ECT. 2.— A. 

1971 *. .] — In an action 

by a purchaser to have an agreement 
for the sale of land declared rescinded 
& for the return of a sum of money 
paid thereunder Sc another sum. which 
was an amount realised by the vendor, 
out of grain sold from the land. In 
excess at the interest payable under 
the agreement : — Held : the two items 
should be considered as a deposit Sc 
as part of the cash payment respeo- 
tivmy, that the porotaaser had in fact 
abandoned the land. Sc that through 
the fidltue of the purchaser to com- 
plete the vendor had suffered loss in 
on amount in excess of the aggregate 
of said sums. Therefore, althot^ the 
declaration of reecission, which was 
also asked for by deft., was granted, 
the for the return of the money 
was dlsmia^. — Kwara e. Piper 


PART VIII. SECT. 2, SUB-SECT. 3. ~ 
C. (b). 

o. Ttevsd.. SZ O. h. R. 78. 


PART VIII. SECT. 2, SUB-SECT. 3. 

C. (e). 

2062 i, Miarepreaeniaiion -Of Oi/rnf 
of vendor.]— Whara the ground of 
rescisslun of a contract for the purebaso 
of land is tho fraudulent niisreprosonta 
tlou of tho agent of the vendor, 
theiMfore. ill law of the vendor hlrnxelf, 
tho pUTohaHer is entiiled to rrafdutto 
in integrum from the vendor A' Hit if - 
f<»ro oven though u deposit mnler thr 
contract bos luHin paid to the ngent ns 
“ stakeholder ** tho pnrehaHer Is en- 
titled to an order for the rt'paynu'nl of 
the dopoHlt by tho vendor. Hwindu. 
V. Knibb <102»), 29 8. H. N. h. W. 
82.5 ; 46 N. S. W. W, N. 102. AUS. 

PART VIII. SECT. 2, SUB-SECT. 8. 

C. (h). 

so. Deposit paid— Droviaion for pay- 
ment of further aum on fixed tUde 
Failure of nurchaaer to pay .} — //<(</.* 
although the vendor had neither 
cxeouiotl nor offered m executo a con- 
veyance he was entitled t« kuo beftiif 
completion, inasmuch as the contnu't 
fixed a definite date for the payment 
S: did not postimnc it until completion 
or until after completion, PKUPKTrAL 
TI«7«TKE Co. V. UNION I’KOBTEK CO. 
(1927), 28 8. H. N. 8. W. 222; 45 
N. 8. W. W. N. 30. -AUS. 

PART VIII. SECT. 2, SUB-SECT. 3.- E. 

X I. Where the ct. gives a 

purely oqnltable relief as in th<* case of 
rescission of a contract & repayment 
of the moneys paid bv tho pu’.cbawr, 
tho moneys win carry intorost from t he 
date of the payment until the date of 
repayment, whenever repayrnont takes 
place, but will not carry Interest 
as a Judgment. — S kinner v. Jaaiks 
S vmoNfc , VraiBfJc Mbahurer, Ltd. 
(1927). 28 k 11. N. S. W. 20,— AUS. 

PART VIIL SECT. 2, SUB-SECT. 3.— O. 

•p. Form 
Amdkrmon (1831 
CAN. 

PART Vni. SECT. 3. 

m (p. 248) 1. .J—Wben a 
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of action.] — Clarke v. 
889). 4 Out. Dig, 7210.— 


contract of solo Sc pnrehase is put an 
end to by the vendor on tho nuronaser's 
default. & It Is silent as to the right in 
that oviuit to retain or recover back 
Instalments cf ibo purchase •money 
already paid, the purohaser can recover 
lljcm from the vendor suliject to the 
deduction of the amount of such loss 
as tlie veinlor lias sulTiiTod thiough the 
juirchaMer's fuilnro to complete. — 
STRl'IlENSOV e, UlM)MI.KY, [1028] 4 


1). L. lt.„7:U; JI^928J 3 W. W. 11. 370; 


;i7 Man. L. 


487. -CAN. 


o (p. 212) i. - — .1 — Hauun V. 

rmtitiH (191.5). .11 W. L. R. 661 ; 8 
W. \V. ll. 1039. CAN, 

m 'p. 2 13) I. — Jtepudiation hy 
purcfuimr.] -Where an agreement for 
the solo of land Is silent as to what Is 
to boconio of Instalments of pmebase- 
nioney nlnmdy paid on the canoe Hat ion 
of the contract, the purchaser is not 
entitled to recover them from tho 
vendor where the purchaser has re- 
pudiated or voluntarily abandoned the 
eoniraet. Great West Like Ahh'cw 
G o. V. PRATiiiK Di:vEu»r*MKVT8. Ltd., 
[1928] 3 W. W. H. 001. -CAN. 

■r. On eanceltatinn- Nereaaily for 
expreaa agreernml.]- (.ittosnoiM v. OoiM 
[1928] 3 D. L. n. 321. -CAN. 

PART Vni. SECT. 4, SUB-SECT. 1. 

a i. — Failure of vendor to perform 
rondUion- -i'onditxon to Imve, bond mi 
property.]- •Frke.man v. Maxwell, 
[1928] a. C. (Ct. of Sess.) 682.- SCOT. 

PART VllI, SECT. 4, SUB-SECT. 3.— 
A. (a). 

2151 vi. - -.] — Tho agreo- 

meut for sale held to show an intention 
to sell the minerals as well us the 
surface ; &, since the vendor was 

unable to make title to tho minerals, 
tho purchaser was held entitled to 
have the vendor’s action for speolfio 
jmrformance dismissed Sc to sucycood 
on bis coiintorelttlm for rescission. — 
KNioirr Hdoak Go,, Ltd. v. Webster, 
[1929] 4 D, L. li. .591 ; 2 W. W. K. 
505; 24 Alt*. L. R. 17i.-OAN. 

st. Vendor unable to give title — Public 
Worka Act, 1908, a. J16.1— Upham v. 
Barders, [1927] N. Z. L. R. 722.- 
N.Z. 



Cases 2182— S476a. English and Empike 

2182. To the existing paragraph add as follows : — 
JScmble : if time had not been of the essence, 
pltf. would not, in an action for recovery 
of deposit, liavt} been entitled to rely on the 
nb‘=ience of any memorandum in writing of 
the contract. 

Add. CiiaUon : - 139 L. T. 22. j 

2199. Add. Annoiation : — Distif. Be Belcham 
Gawley’s Contract, [1930] 1 Ch. 66. 

2215. Add. Annoiaiion : — Folld. Flcxuian v, Cor- 
betl, [1930] 1 Ch. G72. 

2220. Add. Annotation : — Consd. Be Belcham & 
Cawley’s Contract, [1930] 1 Ch. .56. 


Digest . Supplement. 

2228. Add. Annoiaivm : — Folld. Ee Belcham 
Gawloy’s Contract, [1930] 1 Ch. 66. 

2224. Add. Annotation : — Consd. Be Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 

2242a. Part of purchase-money St 

money spent on Improvements.] — Cornwall 
V. Williams (1701), Colics, 117 ; 1 E. R. 
209, H. L. , 

2287. Add. Annotation : — Refd. Curtis Moffat v. 

Wheeler (1929), 98 L. J. Ch, 374. 

2306. Add. Annotations : — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Oh. 224; Barnes ?\Cadoga« 
Developments, Jitd., [1930] 1 Ch. 479. 


Part IX.— The Conveyance, 


2366. Jdd. Annotation /—Reid. Bernard v. Williams 
(192S), 130 L. T. 22, 

2367. Add. Annotations .‘—Reid. Curtis Moffat v. 
Wheeler, [1929 1 2 Ch. 224. Mentd. Barnes v. 
Cadogan Develoimients, litd., 11930] 1 (^h. 
479. 

2379a. .\-~lie Duruant & Stoner 

(1881), 18 Ch. D. 106; 45 L. T. 363; 30 
W. R. 37, C. A. 

Anmtaiionf, ; -Retd. Tits Newton’s Tnistn (1882), 23 Ch. 1) 
181 ; Miller V. (yolllns, [181)0] 1 Ch. 573. 

2382. Add. Annotation : — Refd. tleneral Medical 
(Jouncil V. I. H. Comrs., English Branch 
(’ouneil of General Medical (’ouneil e. Same 
(1928), 139 L. T. 225. 

2459. Add. Annotation : —As to (3) Refd. Blay v. 

Pollard & Morris, [1930] 1 K. B. 028. 

2475. Add. Annotation Retd, Curtis Moffat e. 

Wheeler, [1029] 2 (^h. 224. 

2475a. - - Consent in favour of specified 
nominee.] -On a sale of Joaseholds by an 
original less(‘e, completion m favour of a 
solvent iiominoo of the purchaser can be 
enfoK'cd, unless it is shown tliat the sale was 
granted upon considerations jmrely peisonal | 


to the purchaser, but the purchaser must join . 
in the assignment for the purpose of 
guaranteeing the performance of the 
covenants. 

Pltf. CO. agreed to purchase from deft. 
prop#^rty of which deft, was under-lessee. 
Her underlease contained a covenant not 
to assign without the under-lessor’s consent, 
not to be withheld in the case of a responsible 
assignee. The under-lessor refused a licence 
to assign to pltf. eo., but deft.’s solrs. were 
informed that a licence would be granted 
to complete in favour of a specified nominee. 
The licence was in fact available, but deft, 
never formally applied for it : & ultimately 
her solrs. returned the deposit paid by pltf. 
eo., who thereupon brought this action for 
specific performance : — Held : deft, could 
he rompellod to complete in favour of the 
.specified nominee. 

Lord Cairns indeed seems to have con- 
sidered that, if the phrase [subject to the 
title being approved by our solrs. J meant 
what the Ct. of Appeal thought it meant, 
it W'ould follow that the purchaser was at 
hbeity througli the medium of his solr. to 
decline the title from mere caprice ; but nom' 


PART VIII. SECT. 4. SUB-SECT. 3.— 
D. (a). 

p. h'rvsd., 15 Sask. L. R. 410. 


PART VIII. SECT. 4, SUB-SECT. 3. 

D. (b). 

t i. - — Valve of crop ,] — Where llie 
IHircbostT of u farm was Indnoed to 
agree to buy It by the statement of the 
vendor that the erop tlioreon, whieh 
wuH then ent A' lueluded in the bale, 
bnt not yet throRbed, was worth a 
ec’rtain amount wlileb, after tbreshing, 
proved to bo eveesRivo, to the extent 
of about two hi a luUf tinioH its real 
value : —llehi ; purchuaer was entitled 
to have Ibo agrucuu'ut rescinded. — 
lUsou r. Hoitm (Man.), [19201 4 
1). L. n, 809 : 2 W. W. Jl. 673.— CAN. 


PART VIII, SECT, 4, SUB-SECT. 3. -E. 

■V, Hestrictire coi'enani —Discloavre 
of “ bviMmo covenani."\ — Cwtaln land 
waa sold bubjeot to a special condition 
that the sale was made “ subject to 
tbo existing building covenant which 
provides {inter aim) that no building 
may be oreoted otlicr than of brick or 
stone or at cost of loss than £500.” 
The building covenant later disclosed 
on the title fmthcr provided, “ & no 
huob building so erected shall bo used 
or occupied for any other purpose 
than a private dwelling-house ” : — 
Held : the phrase “ building covenant” 


did not priiourlly denote a covenant 
<leallng only with the construction of 
llio building, but included a covenant 
<1ea1iug with its user, & therefore, 
theiv was a suillcieut dlsoloKuro bv 
the vondorh.— 3 hi nstonis r. JIkwhon 
(No. 3) (1929), 29 S. K N. 8. W. 377 ; 
iO N. S. W. W. N. 93.- AUS. 


PART VIII. SECT. 7, SUB-SECT. 3. 

o I. Sale of hoM rf* /teener.] — 

I ft UJ : the measure of damag(« w'an 
the dlUorcnco between the price afp'eed 
A the value of the land cousldcred as a 
‘locurity for realising the dettoioncy in 
the sum contracted to be paid, loss the 
amount of the deposit paid by the 
purchaser, fir tlie not amount of the 
compensation reroived by the owner 
binder the Liwnsing Act.— Summers 
r. (’OCKS, [19281 W. A. L. 11. 115.— 
AUS. 

PART VIII. SECT. 7. SUB-SECT. 4.— 
A. (0). 

2336 I. lievsd., 10 Alta. L. R. 478. 

PART IX. SECT. 1. 

8W. WJtat parses by conveyanre .] — 
Buildings oroctert by tbo owner of land 
for use in the making of brioks held to 
form part of the realty, although some 
of them were attached to the land by 
nothing but tLoir own weight. They 
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therefore hoeame the property of deft, 
who became rcgistonvl owner of the 
laud in pursuance of the purchase 
thereof nl a tax sale under the Assess- 
ment Act. O'ltaln machinery in sard 
buildings was also hclri part of th<' 
rv.iity. — MoriMTHFON r. Lioirrrooi. 
[1928] 2 W. W H. 240 —CAN. 

8x. .] — Wire fencing fir fence 

pobts erected or oornpleted by the deft, 
while ho ocoupletl land, previously 
rented to him, as purchaser under an 
Instalment agreement made >vtth the 
Crown held to have become part of the 
soil, & thoreforv, to have passed to 
the Crown when the deft, gave up the 
agreement k suiTenden^d all his Interest 
in the land to the Crown, & to have 
liocomo subsouuontly the property of 
the pltf. when ho purchased the land 
from the Crowm. — LAnoniBLiJE v 
MiRCliAVD, [1928] 3 W. W, R. 731,— 
CAN. 

PART IX. SECT. 5. SUB-SECT. 1,— 

1 E. (a). 


I «y. Description by reference to monv- 
• ments .) — Apart from ST>ocia1 statutory 
I pro\ Isions, the description in a convey- 
anoo of land Is to be construed by 
1 reference to the monuments on the 
ground. — M cDonald v. Kkudsbn, 
i [19281 3 D. L. IL 242 ; 11928] 2 W. W. 
1 R. 577.— CAN. 
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of th6 judges accepted this extreme view. i 
It is reasonable, they thought, to imply good i 
faith as a necessary ingredient. On the 
oth^ hand, it seems to be putting an undue t 
strain on the words to construe them, when j 
used by a layman, as connoting not the 
ap{>roval of his own solr., which is their plain, | 
ortoaiy meaning, but the decision of a ct. 
of justice after an unknown delay & at on ' 
unascertainable cost (Maugham, J.).— Curtis ' 


Moffat, Ltd. v. Wheeler, [1029] 2 Ch. 224 ; 
98 L. J. Oh. 374 ; 141 L. T. 538, 

2505. Add. AnnoUition : — Mentd. Neale v. Merrett 
(1U30), 70 1j. Jo. 95. 

2530a. Right to give directions as to application of 
purchase-money — Application of Law of 
Property Act, 1925 (c. 20), s. 27 .] — Ifv 
WitaiT ik Best’s Brewer v Ltd.’s 

<\)NTRACT (1028), 73 Sol. .To. 70. 


Part X. Title Deeds. 


2S7i, Add. Annotation : —Consd, Clavt/oa 

Clayton, fl930] 2 Ch. 12. 

2576. Annotation: — Refd. Cla\ton 

Cla>ix)n, [1930] 2 Ch. 12. 


2588. idd. [nnolititifo : Consd. Clastnu r, 
Clayton, jl 1)391 2 Ch. 12. 


Part Xl. Position of Parties after Completion. 


2614. Add. AnnoUition : — Refd. Grant v. Kdmontl- 
son (1930), 143 L. T. 749. 

2615. Add. Annotation : — Consd. Grant v. Edmoml- 
son, [1930] 2 Ch. 246. 

2618. Add. Annotation : — Consd. Grant v. Edmond- 
son, [1930] 2 Oh, 245. 

2623a. Covenant for Joint user of cistern— Con- 
struction.] — H ey V. Ai'PLEYARD (1855), 21 
L, T. O. S. 310. 

2625. Add. Annotation : —Consd. Re Belchain A 
Gawley’s Contract, [1930 1 1 Ch. 5)J, 

2656. Add. Afinotatioii : -Mentd. Graigola Morthyi 
Co. V. Swansea Corpn., [1929] A. C, 314. 

2667. Add. Annotation : —Refd. Grant r. liJdmontl- 
bon (1930), 143 L. T. 749. 


2683a. .] Stevens v. Wii.i.im. tV,. (%»., 

J.Tl). (1925)), 197 L. T. .Jo. 178 ; 97 I. .lo.223; 
11929] W. N. i)li. 

2698. Add. innolufton : Consd. Sundeiiand A 

South Slnclds Water Co. r. liiUon (1928), 97 
\u K. H. 519. 

2700. .Idd. Annotation : Distd. Sunderland A 
S<mth Shields Wider Co. r. Hilhui (1928), 97 
L. J. K. 11. 519. 

2701a. Covenant against building bungalow 
Meaning ot “bungalow.”! A eouve>aiMe 
( on tamed ii covenant hv the imruluiHor “ nol 
to emd nior<* f hau one htuigah»vv ” <inUi<*pu*< e 
of land eon\eve<l ; - livid : a bungalow was 
a Taniding ol winch the walls, wiUi tin* 


PART IX. SECT. 8, SUB-SECT. 8.- A. 

tz. Crop •payment plan -(’onrtrmon 
iif crop - LxaJbtlUy of purchahtr .] — 
(iF.ovKS V. Huli. (Alta ), 11U2(?J 2 
D. L. R. 640 ; [l‘J26] I W. W. U. 910, 

- CAN. 

sa. try purchaser to pay a 

tertmn sum tit to take over a loan of 
Hpe/nficfl anumnt — Lftan of snutller 
anwunt — &ubsaiuen( agreement by pur- 
chaser to pay difference- Achtm for 
balance of purchase price.]- -l.osoo- 
IIVBDI V. Larkjn (1928), 28 b H. 
N. S. W. 248 ; 45 N. S. W. W N. 64.- 
AU8. 


PART IX, SECT. 8, SUB-SECT. 3.— 
B. (0) ii. 

2632 i. Autftonty tc receive purehane- 
money.] — Where the v3ndor’fl Hollcitor 
appropriated the perthase-inoooj lo 
hlB ovni use : — Held : the bolr. wiw 
aftent for the vendor, who must bear 
the loss.- CIiK£SKUA^ V. Corby (19M), 
13 E. L. R. 469 ; 16 D. L. Jl. 445.— 
CAN. 


PART IX. SECT. 8, SUB-SECT. 3. - 
D. (a). 

sb. Conveyance to trustee— Agroment 
for sale by holders of equxiahlc e^aie 
Party enidled to purrhase-money.]- 
Drapeb r. Radknhurst (1892), 21 
S. C. R. 714.— can. 


PART XI. SECT. 2, SUB-SECT. t. 

q. affd. ri928J 3 I). L. K. 491 ; [1 928] 
2 W, W. n. 307 ; 23 Alta. L. IL 474. 

CAN. 

M. Covenant against assignntetU - 
Waiver.] — PaiKOWr v. 
Briqbtwsll V . PXXKOIT, [1829] 4 


D. L. 11. 1077 ; 1 W. W ll. 931 , Jb 
Mail. L. R. 151.- CAN. 

PART XI. SECT. 2, SUB-SECT. 3. -B. 

n 1. Cm cnantfor supply of water 1 

—Rosa MUM) v. Forouc (1871), 18 
Or. 370. CAN. 


PART XI. SECT. 2, SUB-SECT. 4.- B. 

2666 vili, - -.J Wavbk r 

'1 Hori^, ' 1928) 2 D. L. K. 793 : (1928] 1 
W. W. U. 903 - CAN. 


PART XI. SECT. 2, SUB-SECT. 4. 

C. IB) 1. 

d 1. — Sunrofitn Whether 

verandah or parrh.V- Tie Camciifll U 
OiVTDY. [1928) 1 I). L. R. 10'54 ; 01 
C. L. R. 54.i.~ -CAN. 

d ii. - — “ Duplex house Whether 
detached residence.] — Ite Toronto 
(ILNKKAL TRUBTS COHTN. «£ ClUlM LF.V , 
[1928J 4 D. L. n 609 ; 62 U. L. R. 
593.— CAN. 


1 PART XI, SECT. 2, SUB-SECT. 4.-- 
C. (a) li. 

j sz. Covenant to creH “ honsi ” 
Oarage .] — PJtf. & another sold certain 
’ jiroperly to deft, subject to the enn- 
I ditiou that deft, erect a houm* of certain 
vahii* Iheroon which would not be 
within less than six fcH fnnn Uio west 
side of the Jot so sold : - JleH • tbu 
word “ house ’* as so used Includetl the 
ordinary out biiildlngH, thcnduie, 
pltJ. was entitled lo an injunrtlon 
reHtroinlng deft, from prrx doling with 
the building of a garage. -Mjluken 
V . Yovso. 11928) a W7W. H. .547; on 
appeal. (1929) 3 D. L. R. 64 , 1 W . W. K, 
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21.1, 2.1 h. L. It. 370. CAN. 

PART XI. SECT. 2. SUB-SECT. 4.- 
C. (a) Ui. 

2698 1. fy/iul cnndtiuUs hnach— 
liestriftion to single rltiHlling lilock of 
Jlfds.\ biilldlnur two storeys In 

bei|rlit 5: Htrueturally dlvldcHl Into eight 
solf-contalue<t Hats, with a oaniago- 
w'uy or p/tH<eigo in the irilddlu of tlio 
buildltiB. A It roof as one ( onstructional 
unit over all, tk huvini? the eutrarioos 
lo all the Huts contained in u I’oinmou 
poitlof^, louHlltutos more than “one 
iiouHc “ within the moaning of a 
eovenunt not to erect more than one 
hnUHC. h( p. JIlOll SrANDAUTi COK' 
HTitunioNS, IjTI>. (1928), 29 .S. K. 
.N ^ W. 271 , 16 N. S. W. W. N. 75. • 
A US. 

2698 li. ~ - - .1— Whom 

fltu lots in a (trUiin lownshlp iutd all 
been sold Mubju't lo the condition 
tinier ci(vi) tliat “ the said lot 1 h sold 
for rtriidential purposes otdv (c the 
pufehaNor shall iiave no rhchl to sut)> 
illvldc or transfer any portion of the 
lot aforrisaid, but on the contrary shall 
only have tlie rlifht to orex't one 
rcHidenoe with the neccbsary out- 
huIIdlnES & ooceKHorlcH on the said lot 
lUld : the crndlou of a Idock of 
Hath anon a lot was protdhltod by the 
<'onditloo. Tuanhvaal (;onhoui»ati£I> 
J.AMi & ExrLouAiiov C(i„ Ltd. v. 

' JiLA< K, 11929J A. D. I .1. ~S. AF. 

j PART XI. SECT. 2. SUB-SECT. 4. 

C. (a) iv. 

j „ I — jtf, KoMNroN 

Hi ItKOrOKl) I’AUK i^KB’SDTTlSBlAN 
Chuhuh, [1928] I D, L. R* 364: 01 
O. L. R. 430. -CAN. 
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exception of any gables, were no higher than 
the ground floor, & of which the roof started 
at a point substantially not higher than 
the top of the wall of the ground floor, &; that 
it was immaterial in what way the space in 
the roof of the building so constructed was 
used. — Ward v. Patbuson, [1929] 2 Ch. 896 ; 
46 T. L. B. 619 ; 98 L. J. Oh. 446 ; 141 L. T. 
683. 

2705a. .] — Pltf. & deft, both derived title to 

their respective properties from a common 
predecessor, who on his own purchase of 
both properties in 1876 covenanted with his 
vendors not to erect any dwelling-house at 
a less cost price than £800, or any pair of 
semi-detached villas at a less cost price than 
£1,200. In 1927 deft, built houses at prices 
exceeding these amounts, but the houses, 
owing to the great increase of building prices 
since 1876, were not of the tyxie indicated by 
the prices of that date : — Held : deft, had 
not broken the 1876 covenants, which, on 
construction, related to the building prices 
ruling at the time the houses were actually 
erected. — (In ant v, Dbrwknt, [1929] 1 Oh. 
390; 98 L. .1. Ch. 70; 140 L. T. 330; 93 
J. P. 113 ; 73 Sol. Jo. 59 ; 27 L. G. B. 179, 
0. A. 

2751. Add. Annotation : — ^Refd. Grant v. Edmond- 
son, [1030] 2 Ch. 236. 

2757. Add. Annotations : — Consd. Southwark 
Bevenue Officer v. Hoe (B.) & Co. (1030), 148 
L. T. 644. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 466. 

2776. Add. Annotation : — Apld. Ooplovitch v. 
Williams (1929), 73 Sol. Jo. 484. 

2779. Add. Annotation : — Refd. Grant v. Derwent, 
[1928] Oh. 902. 

2807a. Action to enforce restrictive covenant — 
What included —Exercise of power of re-entry 
of leasehold premises.] — An action by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a “ proceedii^ by action 
... to enforce a restrictive covenant ” 
within Ijaw of Propoi-ty Act, 1925 (c. 20), 
s. 84 (9). The ct. therefore will not stay such 
an action to enable the deft, to apply to the 


authority referred to in the section for an 
order modifying or disohargpng the restric- 
tion which is the subject of the action. — 
Ivbagh V. Harris, [1929] 2 Oh. 142 j 98 
L. J. Oh. 280 ; 141 L. T. 508 ; 46 T. L. B. 
319. 

2809. Add. Annotation : — ^Refd. Grant v, Edmond- 
son, [1930] 2 Oh. 245. 

2922. Add. AnnotoMon : — Oonsd. Lawrence v. 
Cassel, [1930] 2 K. B. 88. 

2922a. .] — ^By an agreement in writing 

deft, agreed to sell to pltf. a plot of land, part 
of a building estate, with a dwelling-hoiise 
thereon in course of erection, dc to complete 
the dwelling-house in accord^ce with plans 
of other houses, with fittings similar in all 
material particulars to those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work done or to be done by 
deft, in the way of completing it or other- 
wise. Pltf. brought an action for breach of 
the agreement, alleging that deft, bad 
thereby contracted that the builders’ work 
should be carried out in a proper, efficient, & 
workmanlike manner, & that the materials 
used should be fit & proper for the purpose, 
& averring that none of these terms or con- 
ditions had been fulfilled : — Held : the 
agreement to complete the house being 
collateral to the deed of conveyance was not 
merged therein &, breaches of that agreement 
having been proved, pltf. was entitled to 
recover. — IjAWRBNCB v . Oasbbl, [1930] 2 
K.B. 83; 99 L. J. K. B. 626 ; 143 L. T. 291 ; 
74 Sol. Jo. 421, C. A. 

2968. Add. Annotation: — Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2972. Add. Annotation : — ^Mentd. Weld v. Petre 
(1028), 97 L. J. Oh. 399. 

2976. Add. Annotation : — Held. Bobert A. Mum'O 
& Co. V. Meyer, [1930] 2 K. B. 312. 

2987. Add. Annotation ; — Refd. Bobert A. Mum'O 
& Co. V. Meyer, [1930] 2 K. B. 312. 

3040. Add. Annotation : — ^Mentd. Weld v. Petre 
(1928), 97 L. J. Oh. 399. 


PART XI. SECT. 2, SUB-SECT. 4.— 
D. (a). 

sa. Notice imder Properly Law Act. 
1008, 8. 94.J— McOonnxll V. Mo- 

CoRMiOK, 119291 N. Z. L. R. 560. - 

N.Z. 

PART XI. SECT. 2, SUB-SECT. 6.— A. 

80 . What amxnaUa to — Security bond 
undcrtakina to compenaate purchaser if 
land taken— Covenant of tndemnity — 
Not covenant for title.] — Natksa Van- 
NITAN 1). GOPALASWAMI MUDAJLIAB 

(1927), I. L. R. 51 Mad. 688.— IND. 

PART XI. SECT. 2. SUB-SECT. 6.— 
B. (d). 

f I. Vandebburgh V. 

Vanaiatinb (1837), 6 O. S. 464,— 
CAN. 

PART XI. SECT. 2, SUB-SECT, fi.- - 
0 . (a). 

■d. Inwlied covenant for quiet enjoy- 
rnent.y—vett,. being r^etered under 


Land 'Dtles Aot as owner in fee of a 
parcel of land, sold & oonvoyod it to 
B. who, with deft. *8 knowledge, sold 
& conveyed It to pltf. The two con- 
veyances ware not registered ; dc deft, 
knowing that he had no longer any 
interest in the land, & that pltf. was 
the true owner, executed a conveyance 
or transfer to K., & thereby (R. having 
registered his transfer) wrongfully 
deprived pltf. of his title :-^eUt : 
assuming that R. purchased in good 
faith wit hoot notice, so that pltf. 
could not recover the land, pltf. was 
entitled to recover damages horn deft. 
— GtTEST r. COCSHLIN, [19291 3 D. L. R. 
790 ; 64 O. L. R. 165.— CAN. 


PART XL SECT. 4, 8UB-BB0T. 1. 

se. ExectUton — Whether ** Uquid 
aaaeta wUhin Land TOUa det, a. 94.} 
— North v. LAtTWERTHssN (Alta.), 
[19271 2 D, L. R. 758 ; (19271 1 

W. W. R. 687.— CAN. 


PART XL SECT. 4, SUB-SECT. 4.— 
A. (b) i. 

2978 Iv. .1 — Harzlal 

DaLSUKHKAM V. MnLTHANP (1928), 
1. L. R. 52 Bom. 88.S.— IND. 

PART XL SECT. 4, SUB-SECT. 4.— E. 

8029 1. What purchaaer may be 
allowed — Coata of repaira db improne- 
menta.) — ^Pltf,, who knew that the 
municipality’s claim against the land 
arose out of non-payment of tetxes, 
went Into possession & made improve- 
ments while the land was sabject to 
redemption & before the municipality 
was entitled to put him into possession. 
He contended that he relied on en 
assurance by the municipal offloer that 
title would issue to him, but It was 
found that no such aasuranoe had been 

g ven : — Held s pltf. was not entitled 
a declaration of lien for improve- 
ments made under mistake of utle. — 
HnxKR V. Rurai, HtmioiPAXjnT or 
SUAiiROCK (Saak.), (19291 3 W. W. R. 
46J.— GAN. 


1278 



Vol.XL.-CMies2-66S« 


SET-OFF AND COUNTERCLAIM. 


Part I.— Set-Off. 


2. Add> Annotaiwn : — ^Mentd. Aktieselekabet 
OceaxL V. Harding, [1928] 2 K. B. 371. 

48. Add, Annotation : — Refd. Ellesmere (Earl) t?. 
WaUace, [1929] 2 Ch. 1. 

117. Add, AnnoUxtion : — Refd. Jte Pinto Leite & 
Nephews, Ex p, Visconde des Olivaes, [1929] 
1 Oh. 221. 

192. Add, Annotatiom : — Refd. Cottage Club 
Estates v. Woodside Estate Co., Amersham 


(1927), 97 L. J, K. B. 72 ; Earlo r. Hemsworth 
R. D. 0., [1928] 140 L. T. 09. 

198. Add, Arniotaiion Refd. lie Pinto Ijeite Ac 
Nephews, Ex p, Visconde des Olivaes, [19291 
1 Oh. 221. 

290. Add, Aitnotafion : Mentd. 8hcll-Mcx v, Elton 
Cop Dyeing Co. (192S), 31 t^om. Cas. 39. 

295. Add, Annotation : — Retd. lie Fenton, Ex p, 
Fenton Textile Assocn. (1930), 99 Iv. .1. Cii 
368. 


Part ii. — Counterclaim. 


807. Add, Amiofaimi As to (1) Refd. lx)we v. 

' Bentley (1928), 44 T. L. R. 388. 

314. Add, Annotation : — Refd. Ix)we r. Bentley 
(1928), 44 T. L. R. 388. 

319. Add. Annotation : — Refd. Aktiesolskabet 

Ocean v, Harding, [1928] 2 K. B. 371. 

322. Add. Annotations -Mentd, Finlay James Ac 
Co. V, N. V. K\^ik Hoo Tong, [1929] 
1 K. B. 400 ; Kaufmann v. British Surety 
Insce. Co. (1929), 46 T, L. R. 309. 


327. Add. Citation 72 Sol. .lo. 254. 

872. Add. Annotations : Mentd. (Vohsingbam a. 
Park. [19281 1 K. B. 330: Utviding Trust, 
IJd. r. Sporo, Spej’o v. Reading Trust, Ltd., 
[1 030 1 1 K. B. 192. 

379. Add. Annotations : Refd. Lowe v, H(*nt)ey 
(1028), 44 T. J/. n. 3S8. Mentd. Vaiul(*rpant 
Mayfair JloLl Co. (1020), 27 J.. (1. R. 
762. 


Part III.- Pleading and Practice. 


535. Add. Annotation : Refd. Medway Oil Af { 
Storage Co. v. Continental Contractors ' 
[1029] A. C. 88. 

550. Add. Annoialiott Consd. Medway Oil Ac 
Storage r. Continental ( ’outractors, (1029] 
A. C. 88. 

555. Add. Annotation : Consd. Medway Oil A 
Storage Co. c. (Continental (^ontnicturs. [192t>] I 
A. C. 88. 

662. For existing i)aragrapli subhtitute : 

Wbm* a claim A counterclaim are botli > 
dismissed with costs, ui)on the taxation of ' 


the costs, the tru<‘ ruh‘ is tliat tht‘, claim should 
be treated as if it stood alf)ne, A: the counter- 
claim should bear only the amount by which 
th<5 costs of the procee<lingH have been 
iurretisod by it. No costs not incuired by 
I'cason of the countercloiiii can be costs of tho 
counterclaim. In tho absence* t>f special 
directions by the ct. there should bo no 
apportionment. I'lje same principltj applies 
wmero both the claim A t[)o countorclaim 
liave succeeded. Mkj>way Oin & Stohaoe 
(^o. V. CONTINENTAl. CONTIt A(TO)lH, |1929] 
A. C. 88 ; 08 L. .1. K. B. 148 ; 14(J I.. T. 98 ; 


PART I. SECT. 3, SUB-SECT. 1. 

38 xvl. .]—■ Clahksun V. Aixis- 

T«v Coue.v., [1028J 2 D. L. It. 71.'> ; 
62 O. L. It. 149.— CAN. 

PART I. SECT. 4. SUB-SECT. 1. 

p. Revsd., [10131 A. C. 160. 

k (p. 377). For ‘»(1867). 3 Agm, 43 ’* 
read “ (1868), 4 Agra, 43.'* 

PART II. SECT. 2, SUB-SECT. 1. 

317 vi. .1— Thomas r. Wohokk, 

[1928] 1 D. L. K. 217.— CAN. 

321 *. .1 — To allow a counter- 
claim or act -off the ct. must vm a con> 
dltiou precedent i»© veated with the 
jurisdiction of beating both the action 
^ the counterclaim or set-off, — R. v. 
CosoiiA>Ts Exroitr Brbwiho Co., L-rn., 
R. V. JOHS Labatt, Ltd., [19281 
Ex. C. R. 103.— CAN. 

aa. Mvd not he embarrasging .} — The 
rii^t to coimterclalm should not t>o 
need In such a way as to embarraas Sc 


inconvenience the fair trial of tho 
action as originally oonstitutod. 

I Oaks v. BnmhH North Wemtbks 
' Fire Inbce. Co., [1929J 2 1). L, it. 

; 0.3 O, L. R. .'►93. CAN. 

PART II. SECT. 2, SUB-SeOT. 5. 

r (p. 414) i. Cou7iterclai?n for 

fraudulent migrepremnbitwn.}— Held : 
the counterclaim being bawd not 
upon the contract but upon delict, 
could not be dealt with in the action 
I on tho contract. — B makt v. Wilkim- 
son, [1628] 8. C. 383.— SCOT, 

1 sb. Actim for alimony - (^r/wUrreUthn 
' /or d/eofce.)— A claim lot divorce niay 
1)0 set up by a counterclaim to an arjtion ! 
for alimony. — ScuxBRKrt .St'-iusKREit, 

I [19281 1 W. W. R. 303 ; 22 L. It. 
302. -CAN. 

I PART II. SECT. 4. 

! 378 Ui. .1— I'BOMfsov r. 8oox.- 

LABI) (B. C.), fl»26J 8 D. L. It. 857 ; 

1 2 W. W. K. 466.— CAN. 
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PART III. SECT. 1, SUB-SEOT. 2. 
p. For “ O. R. 29 H. C. 516.*' reaii 
'• reved., 29 8. O. H. 516.'* 

1 

I PART HI. SECT. 2. SUB-SECT. 4. 

1 C. (a). 

sc. aitdute of Into Uaf ions.] WilJi 
I respect, to the appIienUon of Stal. 
j Limit al ions to a coimU'rrdaim it Is 
HUfUclent for pltf. to piove thuf Itm 
couutorclaiTi) was liurrcd when it was 
’ pleaded.- Rekd e. Tniv.u 11 928) 4 
1).L.R.72; n928|2\V. W'. K. 115; 22 
Hobk. L. It. 495. CAN. 

' fc. ffee Jwlirata.i D^vih r. JiAVis, 
I J 928] 3 D. L. It. 69 ; 1 1 928 j 2 \V. W. R. 
j RiO ; 23 Alta. L. It. .3.5 'J. CAN. 

! PART III. SECT. 2. SUB-SECT. 6.- - 
B. (a). 

I 562 xvil. .] STAIUC V. 

J }UTriiKW>R, [19281 4 D. L. R. «l.5 ; 
I 63 O. L. R. 13.5. CAN. 



Cases 56^-574. 


English and Empire Digest Supplement. 


45 T. L. R. 20, H. L. ; reversing S. O. »ub notn. 570. Add^ Annotation : — ^Refd. Medway Oil & 
OoNTiNENTAL CoNTRACTOHs V. Medway Oil Storage Oo. V, Oontinental Contractors, 

& Storage Co., [1928] 1 K. B. 238, C. A. [1929] A. C. 88. 

568. Add. Annotation : — ^Dlstd. Medway Oil & 571. Add. Annotation : — ^Apprvd. & FoUd. Medway 

Storage Co. v. Continental Contractors, Oil & Storage Oo. v. Continental Contractors, 

[1929] A. 0. 88. [1929] A. 0. 88. 

569. Add. Annotation : — Polld. Medway Oil A 574, Add. Annotaiion : — Aa to (3) Consd. Medway 

Storage Co. v. Continental Contractors, Oil & Storage Oo. v. Continental Contractors, 

[1929] A. C. 88. [1929] A. 0. 88. 

PART III. SECT. 2, SUB-SECT. 9.— B. (b). 

Bg. DUcrdion of judge.] — ^Austin v. O’Eexfe, [1928] V. L. R. 486 ; [1928] Argus L. R. 374. — AUS. 
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Vd.[ZI..— jetONiiaite. CuMlTitr-m 


SETTLEMENTS. 


Part II. — Creation and Construction of Settlements. 


178. To bo setUed 8t attainment of majority.] 

liAlNG V. Laing (1839), 10 Sim. 316 ; 9 
L, J. Oh. 48 ; 3 Jur. 1119 ; 69 B. R. 636. 

74a. Express estate given not enlarged by Implica- 
tion.] — ^Thbbbridge V. Kilburnb (1761), 2 
Ves. Sen. 233 ; 28 E. R. 150, L. 0. 

Anruiattonst — Oonsd. Campbell v. Harding (1831), 2 Rum. 

Sc M. 390 ; Veruli^ Earl v. Bathurst (1843), 13 Sim. 374. 

Reid. Lyon v. Mltohell (1816), 1 Madd. 467. 

88a. Gift followed by proviso against absolute 
vesting — Subsequent trusts not exhausting 
absolute interest.] — Where there was an 
absolute gift, followed by a proviso against 
absolute vesting dt for retention of the funds 
by the trustees, Sc the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those tinists : — Held : 
the proviso only had the eHect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts Sc no fuiihcr, & the absolute gift 
accordingly remained. — He Cohen, Cohen 
V. Cohen (1916), 60 Sol. Jo. 239. 

86a. Ambiguity.] — Garner v. Garner (1860), 

29 Beav. 114 ; 3 L. T. 396 ; 7 L. T. 182 ; 
64 B. R. 670. 


134a. **For default of such issue.**] — Doe d. 
liEES V. Ford (1863), 2 B. & B. 970 ; 2 
C. L. R. 664 ; 23 L. J. Q. B. 63 ; 22 L. T. 
O. S. 184 ; 18 Jur. 420 ; 118 E. R. 1029. 

140a. “ My own heirs whatsoever.**] — Gordon v. 
Gordon (1882), 7 App. Cas. 713, 11. L. 

146a. “ Any husband who might survive her ** — 
Whether applicable to divorced husband.]-- 
A woman beneficiary under a settlement was 
given a power of appointment “ for the 
benefit of any husband who might survive 
her.*’ The beneficiary married. Sc she 
exercised the power of appointment in favour 


of her husband in the event of his surviving 
her. Afterwards she divorced her husband 
she died without having been remarried, 
leaving her divorced husband surviving her : — 
Held : the power could be exercised only in 
favour of a person who was the beneficiary's 
husband at the time of her deatli, Sc therefore 
the divorced husband did not take under the 
exercise of the power. — B oswouthick v. 
CU5GG (1929), 46 T. U R. 438. 

Annotation : — Apprfd. He Williams' Sottlomont. Groonwell v. 

Humpbrlos, [1920] 2 Ch. 361. 

146b* .] — Under a marriage settlement 

made in 1902 of propertv belonging to the 
wife, power was reserved to her in the event, 
which happened, of there being but one chUd 
of the then intended marriage, to revoke 
the trusts of the settlement as to three- 
quarters of the settled funds ic to resettle the 
same for the benefit of any husband who 
might survive her, but so that ho should not 
take more than a life interest therein. Sc any 
child or other issue of a future marriage. The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second Imsband. In 1923 the second 
martiage was dissolved upon the husband's 
petition, Sc the wife again romtvrried. Bho 
died in 1928, leaving her first, second Sc third 
husbands surviving her : — Held : the second 
husband, although lie survived his former 
wife, was not entitled to any interest under 
the appointment of 1908, os he liad ceased 
to bo her husband on the dissolution of the 
monnoge.— /fe Wiij^iams’ HEm.BMBNT, 
Green WELL v. IlUMPnRiBS, 11929) 2 Oh. 361 ; 
98 L. J. Ch. 368 ; 141 L. T. 570 ; 45 T. D. R. 
541 ; 73 Sol. Jo. 384, C. A. 

Annotaiian : — Apid. Bosworthlok v. Clegir (1929), id T. L. K. 

438. 


Part III.— Contracts for Settlements. 


165. Add, Annotatimi Refd. Chaney v. Maclow 
(1928), 97 L. J. Ch. 349. 

180. AM, Annoiatimi : — Mentd. Be Grove-Grady, 
Plowden v, Lawrence, [1929] 1 Ch. 557, 


(2) 


ipld. 

Marshall, Graiham v, Marshall, [1928] Ch. 661. 


204a. -,] — Johnstone v, Mappin (1891), 

60 L. J. Ch. 241 ; 64 L. T. 48. 

291. AM, Annotefion Mentd. Re Price, [1928] 
Ch. 579. 


386a. .]— Otway v, Buaithwaitb (1679),' 

Cas. temp. Finch, 405 : 23 E. R. 221. 

892. AM, Annotation : — ^Refd. Cotton v. Heyl, 
[1980] 1 Ob. 610. 

688. AM, Annotation : -Retd. Re Smith, Franklin 
V. Smith, [1928] Ch. 10. 

586. AM, Annotation : — Apid. Re Smith, Franklin 
V, Smith, [1028] Ch. 10. 

688. AM, Annotation : — ^Refd. Re Brooks, Public 
Trustee v. White, [1928] Oh. 214. 


PART IL SECT. S, SUB-SECT. 8.~E. 

heir,} — A settlement 
certain events the 


providSi^tha^ ba 


sotUed. lands ahonld revert to " the 
right heir of (the eettlor) & hie or her 
beJnft aarigne forever": — Jleid: the 
words " the light heir *' doalgnated 


the next of kin of ectUor . — JU Mac- 
Donaid's SKrrLSMiCNT, O’Oallaohan 
V, O'Callagban, [19281 V. L. R. 421 ; 
[1928] Argus L. R. 148.— AU8. 


JA 
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CMHc 717 — MXMii. smr SiHms DmBST SomoMBHT. 


Part V. — ConsKimtloa for Settlements, 


717. Add. Annotation : — Mentd, Be Mills, MijQs v. 
Ijawrence, [1930] 1 Ch. 864. 

786. Add. AnnataBm: — R«ldL Fapadowocdos f. 
Papadopotilds (1929), 48* T. li. E. 44. 

740a, .]— E. V. B. (1893), 87 Sol. Jo. 260. 

740b. Oofaabltation wltbout mwrloge (or several 
yean.] — a set^tleeaeat ezeoixted in 1877, 
in consideratiion of a then inteshded marriage, 
it was declared tiiat a sum ol stock, the 
property of the intended wife, which had 
been transferred by her to two trustees, should 
be h^d by them on trust lor the benefit of 
the intended wife, the intended husband, Sa 
the issue of the intended marriage. The 
marriage was not solemnised, but the parties 
cohabited without marriage, & three children 
were bom. In 1883 an action was brought 
by the father & mother against the trustees 
of the settlement, to obtein a transfer of 


the fund to the mother : — MM ; the coup 
tract to xparry had been absolutely put an 
end to, 4s the ot* ord«9 the etm to be 
tMmsferreii te Itawfy.-— BoalBB'sff 

(1884), 26 Ch. D, 191 ; 63 L. J. Oh. 681 ; 
61 L. 9.60; 8SIW. 

Annotation IL e. X, (1899)^ 87 Sel. 4o. 880. 

770, Add. Annotation liUBttdi. Boyal Bxdhan ge 
Aasee. v. Ho#e, C192i81 Oh. 179. 

776, Add. Awnotaiion : — I foii td . Qarfand m Archer- 
Shee (1980), 142 L. T. 443% 

— JJtVXMMUniO V. yjTMIrJOHaX* fjl YAVKV;. 4 

Y. &, O, Bx. 261 ; 6 ^ur. 384 ; 160 B. B, 090. 

808b. 9he trustees S6 ee&hei qm tmM 

under a roluXtary settleinent caanot compel 
the setUer to perform aoay ferthet act than 
he has abeady done to sender such a settle- 
ment opesStive. — ^D bnin6 v. Wans (1866), 
22 Beav. 184 ; 4 W. R. 523 ; 62 B. R. 1078. 


Part VI. — Rectification and Variation of Settlements and 

Articles. 

876. After this case add: — 

Effect on construction of referential trusts.] — See Trusts, No. 49Sa, poot. 


Part VII. - Revocation and Avoidance of Settlements 


897a. By subseouent sale of settled property.] 

— Held : .the selling out of the settled stock 
did not amount to a virtual revocation of 
the settlement. — ^B lackwex.!. v. Wood (1831), 
1 L. J. Ch. 36. 

918a. .] — Guy v. Dorior (1677), T. Raym. 

296 ; 83 B. R. 152. 

Annotahons : — Oonsd. Doe d. Nowell v. Iloake (1825), 2 


Bins. 497. field. Balk ft Mouatagoe's Case (1693), 3 
Cm. in Ob. 65. 

.] — ^Lamfbrt V. Lahfbrt (1789), 
1 Ves. 20 ; 30 B. E. 210. 

976. Add, Annotation : — ^Refd, Be IJ^ds Bank, 
Ltd., Bomse v. Bomae (1930), 47 T. L. R. 38. 


Part VIII. — Beneficial Interests In Personalty, 


1.011a. .] — By the second clause of 

marriage artioles, it was agreed, that a sum 
should be settled on the wife, not statii^ how, 
& the husband renounced hts marital right 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leavi:^ issue, it should belong to the husband 
ft children successively ; the fifth gave her 
a power of appointment, if she died without 
isme ; 4c the sixth provided that the income 
Should, “ in all cases," belong to the husband 
during his life. There was no express life 
estate given to the wife : — Held : the wife, 
by hnpBoation, took an immediate life estate 


to her separate use. — Byam v. ByaM (1854), 
19 Beav. 68; 24 L. J. Ch. 209 ; 1 ^Tur. N. S. 
79 ; 3 W. R. 96 ; 62 B. R. 270. 

AmotaHom — Xmtd. Smith, fi M tlek «. Smith, [1904] 

1 Oh. 139. 

1854, Add. AnnofaHon : — Be Gooch, Gooch 
V. Gooch, [1929] 1 Ch. 740. 

10598. Ai^oatloa of acemnufattotti ditrlng 

mlnortty,} — Certain property was vested in 
the Public Trustee under a setUeineiit, wheve- 
foy the settlor directed him after her decease 
to pay the income to the tenants lor life 
therein mentioned, St directed that after 


PART T. SSOT. 0, 8VMBCT. S. 

7eS i. Settlor must do every^na 

naoeaeary to tranefer jnro>per(tf.H-In 
order to oonstltate a valid ft eflectlvo 
vohmtaiy setUemezit btndtn y njKm the 
settlor, he nuiat have done everything 
whloh, aoQording to the natoie ot the 
property oompiiiiod in the eeUlement. 


was neeeteary to he dene to trenitfer 
the property either to the peteona for 
whom ne mtends to proid^, or to 
a trostee for the pnrposee eettl^ 
ment, or have (todared that be Wm i i e M' 
holds It In trait for meb pnrpoM : 
ft the expreesion of a mere exmtory 
Intention to ornate atrast, oxrfdmdm 
agreement to do eo ie hnniillelent lor 
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PART VI. SfiOT. t, 817B-880T. 4. 


I. 

deiioe.1: 


JfislaXM— ySadMsaeir of 
Ooonwnr e. BoTaa TPmm 


I D. L. It. 399 i 89 B.O. lU 



VolXL-Mtawlik 


ol^ any tenant lor lile the share 
of that tenant for life should be held in trust 
lor the agfandchildreii of the settlor in manner 
thabeln mentioned. One of the tenants for 
hie died in the lifetime of the settlor. A 
summons was taken out by the Public 
t^nistee lor the direction of the ct. as to the 
anj^oation of the accumulaUons of income 
of ihe share of the tenant for life who died 
in the lifetime of the settlor, having regard 
to the facts that (a) no grandchild of the 
settlor had attained the aae of twenty-one 


years, or being female had married, at the 
death of the settlor ; (6) one of the grand’ 
children of the settlor was bom after the 
dates, when two of such grandchildren had 
attained the age of twenty-one years, & 
(e) a grandchild of the settlor, who survived 
the SMitlor, died under the age of twenty-one 
years : — ffeld: (1) the property from which 
the accumulated income ‘arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 


» that i^am might be reduced by reason 
r members of the class ooming into 
existence; (2) the share of the ffrandohild# 
who had di^ tmder the age of twenty-one 
years, which had been pro^^onaUy aemgned 
to that grandchild, ought to be treated as 
not haying been properly assigned, k that 
portion of the money which had accrued while 
the infant was a member of the class, k 
which had not been applied in the mainten- 
ance k education of the infant, ought to be 
reassigned amongst the other persons who 
were at that time members of the class; 
(3) observations on the meihod of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
regard to Conveyancing Act, 1881 (c. 41), 
s. 48, k Trustee Act, 1925 (o. 19), s. 31. — 
Ee Kino, Pubi.ic Trustbe p* Aldiitogb, 
[1928] Oh. 380 ; 97 L. J. Oh. 172 ; 188 L. T. 
041. 

1071a. Pbok V. Parrot (1749), 

1 Ves. Son. 236 ; 27 E. R. 1004, L. 0. 


Part IX. — Beneficial Interests in Realty. 


1260. Add, AnnoiaHon Distd. Re WUUams’ 
Settlement, Greenwell v* Humphries, [1929] 
2 Oh. 361. 

1526a. Sale of buida charged to pay debts — 

Charge on other lands of settlor.] — ^Lboh v. 
liBOH (1846). 15 Sim. 136 ; 60 E. B. 568. 
jinnatatUm: — ^BeU. Re Saunden-DaTlos, Sanndera-Davloii 
«. Saundem-Daviet (1887), 66 L. J. Ch. 492. 


1604a. .] — Stawhll v. Austin (1677), 

2 Rep. Oh. 126 ; 21 E. R. 636. 

1776a. .] — ^Warman v. Seaman (1676), 2 

Oas. in Oh. 209 ; Freem. Oh. 306 ; PoU. 112 ; 
Oas. temp. Finch, 279 ; 22 E. R. 914 ; sub 
nom. Seaman v, Warman, Frecan. K. B. 806 ; 

3 Keb. 644. 

AnnokOUma : — BefAIiVOU «. Mitchell (1816), I Ma<ld. W7; 

Re Wynoh Tnw^ Ex p. Wynch (1864), 6 De G.^M. & Q. 

188 ; Roddy v. VUssenli (1868), 6 H. L. Cae. 823. 

1786a. Conditional glft.1 — ^By marriage settlo- 

ment, 0., the husband, in consideration of 
the intended marri^e k of the fortune of S., 
the wife, to which 0. was to become entitled 
on the marriage, released land to the use of 
Mmwfllf in fee until the marriage ; k, after 
the marriage, to the uae of himmdf for life ; 
remainderto trustees to preserve contingent 
remainders; k, after the decease of C., in 
case S. ahomd survive him, to the uae of S. 
for life ; remainder to trustees to preserve 
contingent remainders ; k, after the decease 
of the survivor of 0. k B., in case there should 
be only one child of the marriage, then living, 


k no other child then dead leaving issue, 
to the use of such child in foe ; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of 0. k 8,, or anv child or children then dead 
leaving issue, then to tlio use of all such 
children of 0. k S. & such children's children. 
I'espectivoly, for such estates as 0. k B. should 
jointly appoint, k, in default of such ai>polnt- 
ment, as the survivor should appoint t k. 
in default of such appointment, to the use of 
all the children of tlie marriage aa tenants 
in common k of the heirs of their respective 
bodies, with cross remainders ; k ** for 
default of all such issue," to the use of four 
brothers k sisters of S. as tenants in common 
in fee. B. survived 0. : there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of 8. 
No appointment was made : — Heid .* the 
remainaer to S.'s brothers k risters took effect, 
as it was not a limitation in remainder after 
the determination of the estates given to the 
children as tenants in common in tail by the 
limitation immediately preceding, but was 
on independent Umiti^on to take effect in 
case there were, at the time of the death of 
the survives of C. k 8., no issue in whom 
any of the previous limitations could vest. — 
Doe d. Lees v. Ford (1868), 2 E. k B. 970 ; 
28 li. J, Q. B. 53 ; 22 L. T. O. S. 184 ; 18 
Jur. 420 ; 2 0. L. B. 654 ; 118 E. H. 1029. 


Part X. — ^Tenant for Life and Remainderman. 


1666. Add. AnnotaHons .^As to (2) AjOdU Be 
RobiM HoUand v. QiUam, [192^] ^ 721. 
Reid. Conquest, Koval Bxcha^ Assur- 
ance V. Conquest, [162 9] 2 Oh. 353 ; Re 
Whtlaker, Booke v. Whitaker, [1929J 1 Gh. 
666 ; Re Smiiii, Vincent v. [1930] 1 

C3i. 86. 


1878. Add. Annoiations :^A 0 to (1) Reid. He 
Whitaker, Books v. Whitaker, [1929] 1 Oh. 
662. Am to (2) DisUI. Re Robins, Holland v. 
Gillam, [1968] Oh. 721. Expld. Re Conquest, 
Royal SbtohaEige Assuronoe v. Conquest, 
[1929] 2 Oh. 853. Coned. Be Smith, Vincent 
V. Smith, [1930] 1 Ob. 88. 


PAET UC. 8E0T. 6, SUBABOT. 4. 

‘-.H-GAOsnor k Fsihob «. Elub, UjIMj 1. li. 116.— -IR 


miil. 



Cam 1B7S— ueOa. Engubh aot) Emfibe Diobst Sxtfflbmbnt. 


1873. For the existmg paragraph finibstitate the 
following paragraph : — 

.] — ^Testator, who died in 

1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another class of persons, 
their respective exors., administrators & 
assigns ; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1825 (c. 20), all the oeetuia gue vie were dead 
except one, A; all the original participants 
in income were also dead except one, Sc the 
income for many years had been distributed 
amongst their respective estates or assigns : — 
Held: (1) the land was held in unmvided 
shares within Law of Property Act, 1926, 
Bched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate : — Held : (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne ; (3) the expenses should be borne by 
capital . — Re Eobins, Holland v, Gillam, 
[1928] Oh. 721 ; 97 lu J. Oh. 417 ; 139 L. T. 
393. 


Annotationa : — Aa to (1) Apld. He Hoube. WoBtininBter Bank 
V. Everott, [19291 2 Ch. 166. Aa to FoUd. He Smith. 
Vincent v. Smitn. [1930] 1 Ch. 88. BeZd. He Conquest, 
Boyal Exchange Assoe. v. Conquest, [1929] 2 Ch. 363 ; He 
Whitaker, Ro^ev. Whitaker, [1929] 1 Ch. 662. 


1873a. .] — ^Law of Property Act, 

1926 (c. 20), s. 28 (2), has not deprived the ct. 
of its inherent jurisdiction to decide, in a 
proper case, that the cost of certain repairs 
to settled land ought to bo borne by capital. 

The intestate died possessed of an estate 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served notices to carry out repairs, 
including re>roohng & pointing of chinme; 
stacks. Some of these repairs, in view of the 
state of the property at the intestate’s death, 
would have amounted to “ permanent im- 
provements ; & this summons, issued upon 
the application of the administeator of the 
estate, raised questions as to the incidence of 
their cost : — Held : (1) the cost of repairs 
which are ** improvements ” within Settled 
Land Act, 1926 (c. 18), Sched. III., Pts. I, II., 
may properly & primd facie ought to be borne 
by capital ; (2) works not being “ improve- 
ments ” within these parts of that Sched. 
may properly be so borne if they are shown 
to be works in the nature of permanent 
improvements ; (3) ordinary current repairs 
Sc ** casual repairs,” i.a., those carried out 
in the ordinary course, generally at the cost 
of the tenant for hfe, cannot be treated as 
being ” permanent improvements ** ; (4) 

Law of Property Act, 1026 (c. 20), s. 28 (2), 
does not compel Settled Land Act trustees 
to ^y the costs of all repairs out of income, 
& aoes not deprive them of their disoretion 
under Settled Land Act, 1026 <c. 18), s. 102. 


— iJa Smztb, VmcsHNT v. Smith; [1030] 1 Oh. 
88; 90L. J. Oh. 27; 142 L. T. 178. 


lS73b. Effect of Law of Property Aet, 

1925 (c. 20), 8. 28 (1).]— The effect of above 
sub-sect, is (a) to give to trustees for sale 
powers of management of land, including 
the repair & rebuilding of houses, the cost of 
which, by virtue of sub-section 3 of Settled 
Lnnd Act, 1925 (c. 18), s. 102, is payable 
out of income, & (6) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1925 (c. 18), s. 84, coupled with 
the provisions of Sched. III. thereto, can be 
paid for out of capital. Therefore where 
trustees have a choice of powers und^ above 
sub-sect., they should be guided in their 
choice by the equitable principles laid down 
& applied in Be Hoichkya, Freke v. Calmady, 
No. 1869, & the language of the judgment 
in Re Gray, Public Trustee v. Woodfiouse, No. 
1872, is not to be construed as an authority 
for the contrary proposition . — Be Conquest, 
Royal Exchange Assoe. v. Conquest, [1929] 
2 Oh. 363 ; 98 L. J. Ch. 441 ; 141 L. T. 686. 

Awioiation : — ^BMd. He Smith, Vincent ». Smith, [1930] 1 
Ch. 88. 


1878a. Permanent structural repairs.] — 

Dangerous structure notices were served by 
a local authority on trustees in respect of 
houses forming part of a trust estate. The 
necessary woik involved pulling down, re- 
building, & reinstatement of the houses : — 
Held: the work involved structural recon- 
struction of a permanent nature, A that there- 
fore the cost was to be provided for out of 
capital . — Re Whitaker, Eookb v. Whitaker, 
[1929] 1 Ch. 662 ; 98 L. J. Oh. 312 ; 141 
L. T. 28. 


Anvoiaiuma ; — Apld. Hr Conquest, Royal Exchange A8<tce. 
V. Conquest* [1929] 2 Ch. 353. Consd. He Smith, Vincent 
V. Smith, [1930] 1 Ch. 88. 


1878b. .] — Re Smith, Vincent v. Smith, 

No. 1873a, ante. 


1884a. .] — Devise to A. & others on 

trust to apply the rente in payment of certain 
debts, then to apply them for the benefit 
of A. for life with remainders over, with a 
direction that A. should be allowed to occupy 
the premises, keeping them in repair, & paying 
£100 per annum, or such other rent as the 
trustees ^ould think reasonable. A. was 
the only acting trustee. He continued to 
occupy the premises after testator’s death. 
They were afterwards burnt down : — Held : 
A. was bound to reinstate the premises, & 
to pay £100 a year during the occupation 
after the fire. — Gbeog v. Coates, Hodgson v. 
Coates (1866), 23 Bear. 33 ; 2 Jur. N. S. 
964 ; 4 W. R. 735 ; 63 E. R. 18. 


AnnotatioTia 
(1886), ■ 


56 L. T. lun. IMW. v>'ooaiiou<w v. w cukot \j.oavj, 9 v* 
404 ; Batthyany v. WaUord (1886), 83 Ch. D. 624. 


liiona: — J^ld. H 
6 ). 54 L. tT 105 ; 
,.T.166. BMd.V 


He WilUames, Andrew v. WtUlamea 
; He Bradbrook, Look v. WiUls (188D. 
Woodhoune v. Walker (1880), 5 Q. B. D. 


1891. Add. Annotation : — ^Refd. Re Weld-Blundell 
Estate. Mowbray (Lord) v. Wrid-Blundell 
(1929), 73 Sol. Jo. 686. 

1956. Add. Annotation Re Fulford, 

Fulford V. Hyslop, [1930] 1 Ch. 71. 


IpgOa. Vested legacy fund-— Payment post- 

poned.] — (1) The income of a fund set apart 
to answer a legacy vested but not Myable 
until a future date falls into the residue aa 
capital, A must, as between the tenant for 
life A the remainderman of the reeidne, be 
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ittvested) ds the income only axising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income. — White- 
head, Peacock v, Lucas, [38941 1 Ch. 
678 ; 63 L, J. Ch. 229 ; 70 L. T. 122 ; 42 
W. B. 491 ; 38 Sol. Jo. 183 ; 8 R. 142. 


He Hawkins, White v. White, 

( 191 C) 2 Oh. 670 . 

1976a* •]— In 1838 property was demised for 

a term determinable on the dropping of three 
lives, reserving a yearly rent &. a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetu^ renewal at a Redded 
fine on the di'opping of each life. In 1869 
the persons who had then become absolute 
owners subject to the lease settled the 
property in strict settlement, giving to a 
trustee ample powers of management, with 
powers to grant leases with or xdthout 
covenants for renewal, & to perform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent be reserved 
withouttakingany fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, & on each 
occasion a heriot was paid & the lease renewed 
by the trustee at a une in pursuance of the 
covenant : — Held : the powers given to the 
trustee did not aftect the question, & the dnes 
& hcriots wore casual prodts payable <>o the 
tenant for life. — BiiiGhTOCKE v. BniosTocKE 
(1878), 8 Oh. D. 357 ; 47 L. J. Ch. 817 ; 38 
L. T. 700 ; 26 W. H. 761, C. A. 

Annotation: — ^Bstd. Jie llodoB, SanUciN r. JlobHou, flOOOl 
1 Ch. 816. 


1976. Add. Annoiaiion : - Mentd. Mallett v. ' 
Stavoley Coal & Iron Co. (1927), 138 L. T. 201. i 
1998b. ** Distribution of capital assets.’* — Utu, I 
(R. A.) V. Permanent Tritstee (^o. op New 
South Walks I/td., [1930] A. C. 720; 99 I 
L. J. P. C. 191, P. C. I 

2097. Add. Annoiaiion : — Apld. lie Bates, Moun- 
tain V. Bates. [1928] Ch. 082. . 

2009a. .1 — The directors of a co. owning 

operating steam trawlers, having sold some ; 
of their vessels for sums largely exceeding the 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax ; — Held : not having been 
capitalised by the issue of bonus shares 
increasing the total capital, the payments 
were income receivable by the tenant for 
life during his life. — He Bates, Mountain v. 
Bates, [1928] Ch. 682 ; 97 L. J. Ch. 240 ; 139 
L. T. 162 ; 72 Sol. Jo. 468. 


AnncMiim : — Appnrd. Hill (i:. A.) v. Permanent Trustee Co. 
of^w South Wales. Ltd.. 11930] A. C. 720. 

.] — Calthobpe’s Lord Whjc. Case 

{circa 1796), cited in 14 Ves. at p. 77 ; 38 
£. B. 450. 

Annotationa: — ZHstd. Barclay v. Walnewright <1807), 14 
Ves. 66. Bald. He Bonoh. ^ronle v. Bouch (1886), 89 
Cb. D. 635 


2035. Add. AnnotcUions : — ^Dlstd. Re Bates, Moun- 
tain V. Bates, [1028] Oh, 682 ; Parker v. Chap- 
man (1928), 188 L. T. 729; HiU (B. A.) v. 
Permanent Trustee Co. of New Soutdi Wales, 
Ltd., [1980] A. O. 720. 

2069. Add. Annoiaiion Hill (R. A.) v. 

Permanent Trustee Co, of Now South Wales, 
Ltd., [1930] A. C. 720. 

2090. Add. Annotation : — Refd. Re Sullivan, 
Dunkley v. Sullivan (1929), 45 T. L. B. 690. 

2127. Add the foUowing paragraph 

If tliat sum had been six months’ interest 
paid by the mtgor. instead of six months* 
notice before repayment of the mtge. mone^, 
then it would have been payable to the 
tenant for life (North, J.). 

21 31 a. Repayment of Income tax.] — Testator 
directed that Ids residuary estate should 
be hold in trust for such of his sons as 
should attain the age of twenty-one years 
such of his daughters as should attain tliat 
age or marry, lie further directed his 
trustees to hold the sliare of a daughter in 
trust to pay her the Income thereof during 
her life, « after her death in trust for such 
persons as she should by will appoint, ds in 
default of appointment in trust for all her 
children in equal shares, & in default of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1006, leaving one son & one daughter. 
*J*he dauglder attained the ago of twenty-one 
years m 1020, & married in 1027. There 
was issu(' of that inari'iagc one son. In 1927 
th(* daughter elahiied, under Income Tax 
Act, 1918 (e. 40), s. 26), repayment of moneys 
paid or deducted on account of tax in respect 
of IJio income of her share accumulated under 
the will during her minority. In 1928 
the Board of Inland Revenue admitted her 
('laim in this respect to the amount of 
1^7,770 19#. id., & that amount had been 
paid to her. A question was then raised 
whether that Hiirn should bo treated as an 
accretion to the capital of the daughter’s 
share, or whether she was entitled to it 
absolutely : — Held : the daughter was en- 
titled absolutely to the sum of £7,770 19s. 4d. 
—Re Fnu’ORD, h'ULKORii v. IIyhlop, [1930] 

1 (^h. 71 ; 99 L. J. Ch. 80 ; 142 L. T. 186. 

2140a. ~ Dividends on bonus shares created 
after death of tenant for life.] -He Hyde 
(W iiJ.iAM) Will Trusts, Hyihc v. Brygb 
(1030), 74 Sol. Jo. 467. 

2157a. Benefits gained by compromise of claim 
against estate of testator.] — A claim made 
against tlie estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death : — Held : 
the amount due for principal interest at 
testator’s deatli must be treated os a debt 
due from his estate, the corpue thereof 
reduced by that amount ; dc any benefit 
gained to the estate by the compromise must, 
as between the xiersons entitlc<l to the corpun 
income thereof, be apportioned in the 
ratio of the amount due from testator at the 
day of his death, to the further amount 
calculated to have been duo from his estate 
at the time when the compromise was 


part X. SECT^ 4^^ SUB-SECT. 

m. IHvidend out of proA 
ef oMeial — Bse Hnx. *- 


Tritstsk CJo. «. Hnx <1929). 29 
8. R. N. 8. W. 63 ; 46 N. S. W. W. N. 
10.— AUS. 


PART X. SECT. 4, SUB-SECT. 8.— 9. 

•b Company dealing in kmde of 
^eetfic emote — on lole.)— JRe 
ViCKEBS (1923), 64 O. L. R. 862.—OAR. 
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eflected.--MACtLABBN v. 8TAimOK (IS97), 
U B. 4 Bq. 448 ; 16 W, B. 974. 

2157b. Insuffloteney of assete — Slum Yeeetvod on 
realisation.] — ^Testator bequeathed a 
of £10,000 with inte(reat from his death at 
4 per cent. |>er annum, to tnutees upon bruit 
to pay the income to certain personi during 
the life of one of them, & after her death upon 
trust for other peraom. Testator’s esube 
was insufdcient for payment in fuU of his 
legacies, &; the realisation of his assets 
occupied several years : — Beld : moneys 
from time to time received by the trustees 
& applicable to the l^acy were divisible 
rateablv between capital ^ income, so as to 
attribute to income £4 per cent, from testator’s 
death on the amount attributed to capital, — 
Be TiNKLEB’e Estate (1876), L. B. 20 Bq. 
466 s 46 L. S, Oh. 136. 

Aimotatlon : — Held. Re Foster, Lloyd «. Carr (1890), 45 
CJh. D. 629. 

21 07a. Cost of rendering accounts for succession 

duty,] —Held: (1) the expense of fencing 
wai^e lands granted to a trustee for the 
benefit of the estate must be paid out of 
capital ; (2) the costs of rendering accoimts 
for the succession duty, payable for the first 
equitable tenant for life, must be paid out 
of income. — Cowley Earl v. Wellesley 
(1866), L. B. 1 Bq. 656 ; 86 Beav. 686 ; 14 
L. T. 246 j 14 W. R. 528 ; 66 B. R. 1043. 
Armqtalion^ ^ Honywc^d «. Hon] 


(1^4)^L^R Sb6j Bi^tooke o.^Brigstooke (1878). 


8 Oh. f). 357 : Elios v. Snowdon Slate Quarries Co. (1879), 
4 App. Oas. 454 ; Dashwood v. Magniao, [1891] 3 Ch. 306 : 
Re ETemoye Tynte, Kemeys Tynte e. Eomeys Tynte, [1892] 
2 Ch. 211 ; Re Maynard^s Settled Estates, {1690) 2 Ch. 
847. 


289^ UaUlfi^ for poffoipmo of oomiHuibi l& 
leait,]>--^Te 0 tator, who had aoaiiguod dsnfng 
his life certain leaechold propeFby* bequeathed 
by his will other leaOaholdi dt ihe raiddue of 
his propeiiy bo tenants lor life* with 
remamdeis over. The assigneeB of tm lease- 
holds became bkpt., dt the exors. of testator 
took a reaaskpunent of those leaoelidids. 
liabilities havmg arisen under ihe covenants 
in the original lease, it was held that those 
liabilities must fall upon the eorpue, dt not 
upon the income, of tedator’s estate. — 
Allen v, Bhblbton (1868), 4 Brew. 226; 
27 L. J. Oh. 297 ; 4 Jur. N. S. 79 : 6 W. R. 
272 ; 62 B. B. 87. 

AnnoUai^ Be Owen, Slater e. Owen, [1912] 1 Gb. 

519. Ventd. Htt e. Pitt (1872), 86 L. T. 827. 

2209a. Be IiORXKBR (1860), 12 

Beav. 521 ; 19 B. J. Ch. 624 ; 16 B. T. 6. S. 
406 ; 14 Jur. 1126 ; 60 B. B. 1160. 

2200b. .] — sum of money having 

been paid into court under Trustee Belied 
Act, a petition was presented by the tenant 
for life for payment m the divide:^ : — Held : 
the corpus of the fund was not liable to bear 
the costs of the appln. — Be Bangley’s Trust 
(1862), 21 B. J. Oh, 876 ; 19 B. T. O. 8. 269 ; 
16 Jur. 682. 

2200O. .]— JJc Sutler’s Trust 

(1852), 16 Jur. 324. 

2222. For “ Re Wood’s Estate, No. 2311^o«i,” 
substitute the following ; ** Be Wood’s 

Trusts (1870), B. B. 11 Bq. 166 ; 40 B, J. 
Oh. 179 ; 23 B. T. 586 ; 19 W. B. 227.” 

ArmotaUon : — Conid. Re Evans' Trosts (1872), 26 L. T. 682. 


2197b* Calls on shares.] — Testator bequeathed 
residuary personalty to trustees upon trust, 
either to continue existing investments or | 
sell any part of the estate, & invest in certain 
stocks, shares &> bonds. He directed calls, 
if any, which, at or after his death, might 
be or become due in respect of shares for the 
time being constituting jiart of his residuary 
l^rsonal estate, to be paid out of income : — 
Held: the direction applied to calls on 
railway shares held by testator at his death, 
but not to such shares acquired by the 
trustees. — ^Bevan c. Waterhouse (1876), 3 
Oh. B. 762 ; 40 B. J. Oh. 331. 


2248. Add. Annotation : — As to (2) Rtfd* Garland 
V. Archer-Shee (1930), 142 B. T. 443. 

2248a. .] — ^PowYS v, Blagrave 

(1854), 4 Be G. M. & G. 448 ; 2 Eq. Bep. 
1204 ; 24 B. J. Ch. 142 ; 24 B. T. O, 8. 17 ; 
2 W. B. 700 ; 43 B. R. 682, B. 0. 

AnwAatione : — Oonid. Re Hotchkys, Froke v. Calmady 
Belo. Bamos v. DowUng (1881), 


Add. AnnotaMon : — As to (1) Retd. Re 
Whitaker, Booke v. Whitaker, [19201 1 Oh. 
662. 

Add. Annoiatwn : — Retd. Be Whitaker, 
Booke V. Whitaker, [1929] 1 Oh. 662. 

2204. Add. Annoiationa : — ^Apld. Be 8mith, Vincent 
V. 8mith, 0930] 1 Oh. 88. Refd. Be ^taker, 
Booke V. Wtaker, [1929] 1 Oh. 662, 

2206a. Enlargemefit of canal, docks ds harbour.] — 
Held : tne expenditure was a charge on the 
corpus of the ^ates oonmrised in the term. — 
Be Bute (Marquess), Bute (Marquess) v. 
Ryder (1884), 27 Oh. B. 196 ; 68 B. J. Oh. 
1090 ; 32 W. B. 996. 

AnnotaHon IfenM. Re Slade, Watson «. Wltham (1918), 
87 L. J. Ch. 536. 

2206b. Cost of lenolng waste lands.] — Cowley 
(Earl) v. Wellesley, No. 2197a, ante. 


(1886), 32 Ch. D. 408. 

44 L. T. 809 i Re WtHiamcp, v. t, uuwuwd .xoo*,, 

52 L. T. 41 : Re Cartwright. Avis v. Newman (1689), 
41 Ch. D. 582 ; Be Freman, Dlmond v. Nowbum, [1898] 
1 Ob. 28. Hentd. Warren v. Rudall, Bx p. Godfrey (1880), 

1 John. & H. 1 ; Blaokmoro v. White, [1899] 1 Q. B. 693. 

224ab. On^ltlon to BUI In FarUament.] 

— Be ORiObOD’s Settled Estate, (18921 
2 Oh. 318 ; 61 B. J. Oh. 661 ; 66 B. T. 846 ; 
40W. B. 490 ; 86 Sol. Jo. 427. 

AnnoUftioM : — ^Beld. Re Bristol's (Marq^) Settled Betates, 
[1898] 3 (3h. 161 : Be L. Q. O., Ex p. Pennho^ton <1801), 
84 L. T. 808. Mentd. its Jacques Settled Estates, (1930] 

2 Ch. 418. 

2254a. .]— Hawkins v. Hawkins (1836), 6 

B. J. Oh. 69. 

Annototion .*->l>isid. Makings v. Makings (1660), 1 De Q. F. 
5E J. 355. 

2297a. Annuity fund— -Unapplied lneome.]^J!2e 
Whitehbad, Pbaoook V. Bugas, No. 1960a, 
ante. 

2319a. Temporary InvMtmint— Appiurttonnsent of 
loss,] — ^A sum of money appointed to be laid 
out in a purchase to the use ^ A. for hie Ufe, 
remainder to hii eldest Bon, subject to a charge 
for the provision of younger ehUdren ; the 


PART X. sect. 8, 8UB-8BCT. 

8820 II. .]— 'Whew a 

loss ooours under a mtae. of trust 
funds, the inoomo of whioh is parable 
to a life tenant, the lose fhomd be 
. — , ^ tenant tot 


apportioned between 


life 6c lemaindeimw by add^ 
the amount actually realised from the 
seouxlty to the amount of interest 
theietofttse reoelved by the tenant tor 
life ft dlvid^ the whole sum bMum 
the latter ft me remaindetman In the 

im 


life atvlng csEeStt the amoiu^ 


VtmtJ iBfc out in any poblie fund, till 
n awraai^ Atm^ase foraid! if a loss 
|MNP9«D»lMioM lbs DunOnse, it must be bom 
dn an arsowoe.— O hambsbs v. Obsubbrs 


(1780), Fits-O. 127 ; 1 Bq. Csis. Ab*. 11» 5 
M08.S38; 04 B. B. 084, L. C. 


AtuuMfoM falM. Olce ». Heatti (IT48; 
Ooud. Booth.*. AUtafftnn <169«). 6 Do 


._i. 184. 
. 618. 


Part XI. — Custody of Title Deeds. 


mV. Add, AnnaMUm :>-*Retd. Clayton v. davton, 
2 Oh. 12. 

2S8S#e Add. AnnotetHdn : — Coiisd. Olayton v. 01ay< 
tcta, [1930] 2 Oh. 12. 

£8Mu — Gakbod V. Moor (1846), 8 L, T. 
O. 270. 

2359. Add. AnnoUUion Cla 3 rton v. Cla 3 rtou, 

[1930] 2 Oh. 12. 

2905. Add, Annoiaiion : — ^Mentd. Thomaa v. Jones, 
[1928] P. 162. 

2377a. TirWOes with duties to peifoitn.]— A tes- 
tator died, having by his will bequeathed 
settled legacies dc havtug thereby also by 
legal littiTtatioWB settled freeholds which 
in the events which happened became vested 
free from incumbrances & chasrges in pltf. 
From time to time there had beeb appoint- 
ments of new trustees of testator’s will for 


the purposes of the Settled Laud Acts A 
other purposes, including three by deieds of 
1902, 1904> A 1916. In 1924 pltf. ha9 been 
appointed Settled Land Aw trustee of 
testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in the pltf., 
the trusts of some of the a^tled leji^ies 
were still on foot. In an action by pltf. 
claiming the custody of the appointmonia of 
1902, 1904, & 1016, as forming part of his 
title to the freeholds i — ffeld : trustees who 
have duties to perform in relation to their 
trnsta may retain title deeds lawfully in 
their possession as trustees. — dr^AYtON v. 
(;i:.AYTON, 119801 2 Oh. 12 ; 09 h. J. Oh. 498 ; 
143 Jj. T. 696. 

2879. Add. Annotnt4/>n : -d^efd. iHayton r. Olayton, 
119301 2 Oh. 12. 


Part XII. — Express Powers in Instruments, 


6. Add. Annotation : — ^Refd, Johnson v. Clarke, 
[1928] Clj. 847. 

2398 a. Sale to tenant for life,] —Whore 

the trustees of lands in strict settlement have 
a power to sell, with the consent of the tenant 
for life, a sale by the trustees to the tenant 
for life will be held good, — Howard v. 
DuoANB (1823), Turn. A K. 81 ; 1 

L, J. O. S. Ch. 86 ; 37 L. R. 1026, h. V: 
Ui^ Bspld. JClmid *. Bak('r (1807). 89 137. 

1. Dioeoneon v. Talbot (1870)„ fi Ch. App. 32. Bjdd. 


r. Rwroll (1827), 8 Rnia. 428 ; Grocnlaw r. Kins 
(1841), 10 L. J. Ob. 120 ; Beaden ». King (1858), » Hans 
Be*an Babgood (WOO). 1 John. & H. 22J. 
MealA Cooper v. Emeiy (184^, 10 Sim. 600. 

>11, ,] — Eisdkll V. Ham- 

KEERSldST (1862), 31 Beav. 266 ; 6 J^. T. 706 ; 
64 E. K. 1136. 

Annotations; — Aypnrd. Alexander v. Mill** (1870), 6 Ch. App- 


124. Oonfd. Ite Cooper. Cf )opor r. Slight 
56, “i — ‘ ' 


, 87 Ch. D. 


, Hardtiker v. WoctrUoiwo (1884), 20 Ch. D, 417, 
M. Jtf Dedlngfold k Benimcrt' Contract, [78981 3 Oh. 
2. Reid. Parr v. A.-G.. |I926J A. O. 889. 

2399b. Power to sell under subsequent settlbment — 
Reference to former seUaemeiit— ** Ulterior 
to limitations therein.*’] .* tho ex- 
pression '* ulterior i^o the limitations therein ” 
meant ulterior in point of position in the 
deed, & not ulterior in jwlnt of time. — Moito an 
V. lluTHON (1848), 10 ftitn. 284 ; 17 L. J. (Jh. 
419; 11 L. T. O. H. 238 ; 12 .fur. 813 ; 60 
H. 863. 


2476. Add. AnnoUxtion : — Mbhtd. (hirCis MolTat v. 

Wheeler. [1929] 2 Ch. 224. 

2670. Add. AnnotaHonx : -Rbfd. A.-(i. v. Tasker 
(1928), 92 .1. k 167; A.-H. v. Menchester 
Oorpn. (J9S0), 16 T. L. B. 629. 


Part XIII. — Statutory Powers in Relation to Settled Property. 


3579. Add. AnnoiaHon ^-^enerallvs R^. ^ ^ 
Austen, Colling o. Marge^, [1929] 2 Ch. 166. 

8iM. Add. Anno/oflon Refd. Re Braycott 
iSebtded Estate^ [1928] Ch. 371. 

2997. Vot the exisbln^r paragTaidi substitute the 
fufiowhig paragraph : — 

Settled Lead Act, 1935 (c. 1, 3.;— 

XrfMid was, on Dec. 3l» 1935, h 


petBJUS under a devise conttiined in a will, 
made in 1888, as joint tenants in fee simple 
absolutely, subject to a charge for £1,000 
created In 1869 m consideration of marriage : — 
Beld: (1) the Umd was settled land within 
Settled Land ACt, 1926, ss. 1 (1) {v) A 2, 
A it was excepted from the application of 
Law of Ftoperty Act, 1026 (o. 20), s. 86 (1) ; 
(2) there was nothing in the oohtUxt to 
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give to the words ‘‘ settled land " in Xjaw 
of Property Act, 1925, s. 86 (1), any 
other meaning than that given by 
sect. 206 (1) (xxvi). — Be Gaul tfc Houlston’s 
Contract, [1928] Oh. 689 ; 97 L. J. Oh. 362 ; 

139 L. T. 473, C. A. 

2508. Add. Citaiiona :—d7 L. J. Oh. 193 ; 139 
L. T. 69. 

2600a. Land subject to payment of perpetual 
annuity — Settled Land Act, 1925 (e. 18), 
s. 1 (1) (v).] — ^A perpetual annuity, created 
voluntarily, is a payment of a periodical sum 
for the ** benefit of the person receiving 
it within Settled Land Act, 1926 (c. 18), 

8. 1 (1) (v). Therefore land subject to such 
a charge became, on Jan. 1, 1926, settled 
land. — Be Austen, Collins v. Maboetts, 
[1929] 2 Oh. 166 ; 98 L. J. Oh. 384 ; 141 L. T. 

825. 

2602. Add. AnnotcUion : — N.F. Be Parker’s Settled 
Estates, Parker v. Parker, [1928] Oh. 247. 

2619. Add. Annotation : — Reid. Be Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 

2682. Add. Annotation: — Aa to (2) Apld. Be 
Alston-Boberts- West’s Settled Estates, [1928] 

W. N. 41, 

2648. Add. Annotation : — Gonsd. Be Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 

2652. Add. Annotation : — ^Refd. Be Acklom, Oake- 
shott V. Hawkins, [1929] 1 Oh. 196. 

2676. Add. Annotation : — Gonsd. Be Robins, Hol- 
land V. Gillam, [1928] Oh. 721. 

2679. Add. Annotation : — Aa to (2) Dlstd. Be 
Stevens & Bunsby’s Contract, [1928] W. N. 

187. 

2679a. Trust lor accumulation of Income for 

payment of mortgages.] — Be Stevens & 
Dunsby’s Contract, [1928] W. N. 187. 

2727a. With ** Intent " to extinguish — 

Settled Land Act, 1925 (c. 18), s. 105— To 
what assignors applicable— Any person in 
whom life estate vested.] — Held : the opera- 
tion of Settled 3Land Act, 1926 (c. 18), 

8. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whom the life estate is vested, 
including a trustee in bkpcy. of the tenant 
for life. The “ intent ” referred to in the 
sect, was the intent of the assignor. 

Where therefore a tenant for life was bkpt., 
d? his trustee in bkpcy. sold & assured the 
estate for life to the tenant in tail in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in his favour : — Hedd : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1926 (c. 18), 

B. 12 (1) (o). — Be Shawdon Estates Settle- 
ment, [1930] 2 Oh. 1 ; 99 L. J, Oh. 189 ; 142 
L.T. 666; 74 Sol. Jo. 216 ; [1929] B. & O. B. 
162, O. A. 

2727b. Trustee in bankruptcy 

of tenant for life.] — Be Shawdon Estates 
Settlement, No. 2727a, ante. 

2727c. Whose intent referred to — 

Assignor.] — Be Shawdon Estates Settle- 
ment, No. 2727a, ante. 

2782. Add. AnnotaHona : — Gonsd. Be Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 
Refd. Be Acklom, Oakei^ott v. Hawkins, 
[1929] 1 Oh. 196. 

2788a. Restriction on power of letting.] — ^Testator 
by wW, dat 04 22, ]^27, directed 
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his trustees to retain 28,000 &> to apply the 
interest yearly in payment of the taxes, 
rates & repairo of w freehold house, & he 
desired that his aunt Ediould ” have IJie use 
of it & my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub-let the same or any part thereof. On the 
t^nnination of her occupation the house is 
to be sold,” & from the proceeds, added to the 
above £3,000, certain specific legacies were 
given. He also directed that when the house 
had been sold, his nephew, G. P., should have 
the furnitiire : — Held: (1) the provision 
forbidding the tenant for life to sub-l^ was 
void under Settled Land Act, 1926 (c. 18), 
8. 106 (1 ), &the provision requiring the house to 
be sold &; the ^t over of the proceeds of sale 
upon the termination of her occupaiaon was 
also avoided by that sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
life ; (2) the gift over of the £8,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in BO far as It had that tendency ; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (3) in the event of her selling 
the house she would not be entitled to be 
paid any part of the Income of the £3,000 ; 
(4) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life. — Be Patten, 
Westminster Bank v. Oarlyon, [1929] 2 
Oh. 276 ; 98 L. J. Oh. 419 ; 141 L. T. 296 ; 
46 T. L. R. 604. 

2739. Add. Annotation : — Aa to * (2) Reid. Be 
Acklom, Oakeshott v. Hawkins, [1929] 1 Oh. 
196. 

2789a. .] — By this will dated 

Jan. 4, 1918, the testator bequeathed his 
leasehold house, garden &> grounds, W. Ct., 
together with the fixtm^es & fittings &> all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use & enjoyment thereof during 
her life free of rent or other payment, & he 
gave to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. He died on June 26, 1918, & the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 
place being left in charge of servants, & ^e 
paid the l^hed. A. tax. In 1926, owing to 
severe illness, she was prevented from return- 
ing to England, A the house waa let by her 
from time to time, & die still paid SdiM. A* 
tax thereon. In 1927 she sola the house aa 
tenant for life or a person having the powers 
of a tenant for life, & shortly after the con- 
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tents, othw than the excepted articles, were 
sold by the trustees. On a summons talcen 
out by the trustees asking whether she had 
any, s, if any, what interest in the proceeds 
of s^e of the leasehold property & the income 
thereof: — Held: on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not ther^ore for- 
feited her interest in the proceeds of sale of 
the leasehold property or the income thereof. 
— Be Aoexom, Oakeshott v. Hawkins, 
[1029] 1 Oh. 196 ; 98 L. J. Oh. 44 ; 140 
L. T. 192 ; eub nom. Re Adelom, Oakshott 
V, Hawkins, 72 Sol. Jo. 810. 

2747a. Of proceeds of settled land.] — Re 

Patten, Westminster Bank v. Carlton, 
Ko. 2738a, ante. 

2772. Add, Annotation: — Generally^ Mentd. Be 
Austo, Collins v, Margetts, [1929] 2 Ch. 156. 

2798. Add, Annotation : — Refd. Be Price, [1928] 
Oh. 679. 

2819. Add, Annotation : — As to (2) Folld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Oh. 276. 

2829. Add, Annotation : — Folld. Bernhardt r. 
Galsworthy, [1929] 1 Ch. 649. 

2950. Add, Annotation : — Folld. Be Weld-Blundell 
Estate, Mowbray (Ix}rd) v. Weld-Blundell 
(1929), 73 Sol. Jo. 686. 

2950a. Express provision for proper preserva- 

tion.] — Be Wbld-Bltjndell Estate, Mow- 
bray (Lord) v, Weld-Blundell (1929), 
73 Sol. Jo. 686. 

3082a. ,]—Re Watson, Brand v, 

Oulmb-Seymour, [1928] W. N. 809 ; 106 
L. T. Jo. 439. 

3032b. Architect's fees—Short occupation lease.] ~ 

Be Watson, Brand v. Oulme-Sbymour, 
[1928] W. N. 309 ; 166 L. T. Jo. 489. 

3082c. Solicitors’ fees— Obtaining short occupation 
lease.] — Be Watson, Brand v. Oulme-Sby- 
MOUR, [1928] W. N. 309 ; 166 L, T. Jo. 439. 

3048. Add, Annotation : — Refd, Re Cayley & 
Evans’ Contract, [1930] 2 C’h. 143. 

3046. Add. Annotatunie : — Ae to (1) Apld. 
Catchpool, Harris v. Oatchpool, [192H] Ch. 
429. Consd. Gaul & Houlston’s Contract, 
[1928] Oh. 689. Refd, Be Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 24 1 . 

3047. Add. Citation .—97 L. J. Ch. 161. 


Add, Annotations : — As to (1) Refd. ^Oaul& i 
Houlston’s Contract, [1928] Ch. 689 ; Ke | 
Norton, Pinney v. Beauchamp, [1929] 1 Ch. 
8 ^- 

3047a. .] — On Dec. 31, 1925, certam 

land stood limited to the use of A. for life, 
& after his death, subject to certain joi^uro 
rentcharges for life, A subject to cert^ 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon tru^t lor sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of 
documents, including two deeds of 1911 & 


1913. In due course a vesting deed was 
executed in favour of A. A. died on Dec/ 4, 
1926, & probate, limited to the settled land, 
was granted to tbe trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were separate 
trustees of the two deeds of 1911 & 1913. 
Clause 11 of the 1911 deed gave to the 
trustees thereof all the powers conferred on 
a tenant for life by Settled Jjand Acts, 1882 
to 1890 -.—Held: (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale ; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 wore persons 
on whom Settled Land Act, 1925 (c. 18), 
s. 23 (1 ), conferred the powers of a tenant for 
life. & they were statutory owners under the 
compound settlement ; & when they sold 
the land they would sell it as statutory 
owners & not as trustees for sale, & they must ' 
pay over the proceeds of sale to the trustees 
of the compound settlemoni'. — Re Norton, 
Pinney t>. Beauchamp, 11929] 1 Ch. 84 ; 98 
L. J. Ch. 219 ; 140 L. T. 348. 

3048. Add, Annotation :—Vo}Xd, Re Shelton’s 
Settled Estates, [1928] W. N. 27. 

3074a. Refusal to execute Order of Court under 
Settled Land Act, 1925 (c. 18), s. 12 (1) (a).] 

Re Shawdon Estates Settlement, No. 


2727a, po«<. 

3074b. Contents- Vesting deed on resettlement 
Compound settlement.] -X. & Y., the trustees 
of au indenture of resettlomont dated Aug. 26. 
1916, by wliich certain propfjriy was settlod 
subject to a jointure, executed on May 1, 
] 026, a vesting deed reciting the rosettlenient 
& purriorting to vest the property in the 
tenant for life. On Dec. 31, 1926, X. was 
the solo surviving irusteo hir the purposes 
of the Settled Land Acts of an indenture of 
settlement dated July 12, which 

together with the rf)H4'ttleinent & two other 
documents formed the cimipound settlement 
of the property. On July 6, 1926, the 
tiinant for life entered into four contracts for 
the sale of a portion of the property to a 
purchaser. The purchaw-r raised objections 
to the title on the ground that the yy»t.iM 
deed was not framed in accordance wlt-h t|^ 
provisions of the H«*ttlod Land Act, 1926 
(c. 18) : (a) 08 it only d<jalt with the rosetUo- 
ment A not with the compound H<*ttlem(mt ; 
(5) as it was not executed by the truste^ 
of the compound settlement ; A (c) as it 
did not contain the names of the persons wln» 
were the trustees of the comiiound settle- 
ment. The tenant for life took **■ 

summons for a declaration that a good title 
to the property had been shown Hcm : 
the vesting deed did not comply with trie 
requirements of the 1926 Act with reference 
to the compound settlement & the tenant 
for life was not able to exercise his stal “tfjry 
powers as tenant for life in respect of the 
disposal of his property ; & the suimnons 
must ho dismissed.— CJaylky A Evans 
Contract, [1930] 2 Oh. 143 ; 90 L. J. Ch. 
411 ; 143 Ij, T. 406. 
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Part XIV. — ^Trustees of Settlemenia. 

sow. Alter Uiis case add :— I MtttW iMd W 'Mni.]— i 8 m dooms, V<d. 

JurlsdletloD of court — ^To appoint Iniatecf of | XVI., p. 104, Hki, 42. 


Part XV. — Land Held 

8138* For the etadustiog paragraph substitute the 
following paragraph : — 

Settled land.]— -By the wiU of 

testator, who died in 1864, his real estate was 
devised to trustees upon trust to permit his 
i»ddow to receive the rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the b^edt <rf such erf his two 
daughters, E. & M., as should be then livinjg 
& shoidd for the time being be single & 
unmarried in equal shares if more than one, 

&, when both should be manned upon trust as 
to both capital as well as income for aH 
testator’s children in equal shares. Testator’s 
widow died in 1689, 4c on the death of E., in 
1927, questions arose as to the respective 
interests of E. 4c M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that E. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, ft upon the death 
of B. her sister M. became entitled to the 
whole of the income during her spinstorhood, 
ft upon her marriage or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1926 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under fiched. T., Part IV., 
par. 1 (1), or in her or the Public Trustee 
under par. 1 (3) : — Held : (1) as the purposes 
of the trusts of testator’s will were such as 
might continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of Property Act, 1926, 
coming into force, by the effect of Wills Act, 

1837 (c. 26), s. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
B. & M., who were then beneficially interested 
in equity until one of them ehould marry or 
die in undivided shares vested in possession ; 

(2) although their interests were not absolute 
interests, the case fell within Sched. 1., 
Part IV., par. 1 (1), ft the real estate thereupon 
vested in the trustee of the wifi upon the 
statutory trusts ; (3) when a case feu within 
par. 1 (1) it did not become necessary to 
consider whether it fSll within any of the 
subsequent sub-paragraphs. — Be Dawson’s 
S irrrLED Estates, TI0®8] Oh, 421 ; 97 

L. J.Ch. 343} 1S9L.T.94. 

hmi Ox. Tsi. 

8188a. .] — Testator, who died on 

June 16, 1881, leaving a widow ft eight 
children, by his will gave all his estate to his 
wife ft four children, whom he appointed 
ezors. ft trustees, upon trust to pay hia debts, 
etc., ft bequeathed the remaindesr of his 
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personal eSaots to bis wife ft the income 
of his freeholds ft leaseholds, subject to certain 
payments, ft after her decease to pay such 
mcome to his four sons ft daughters m certain 
shares, which were to cease at dealb, with 
a proviso as to four quarterly payments to 
widows of SODS, ft, subject thereto, gave his 
estate to the longest liver Of Ids idiildren 
absolutely. The widow died in 1000, ft On 
the comi^ into force of the Law of Property 
Act, 1025, the deft, ft daughter, who tittd 
since died, were the surviving trustees. All 
parties interested in the estato now desired 
a sale, ft the question raised by this summons 
was first, whether pltf. ft deft. B., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled Land Aadt. 
Secondly, if it be 'not settled land, whether 
the entirety was now vested in the surviving 
trustee, or in the Public Trustee on the statu- 
tory trusts : — Held : Law of Property Act, 
1925 (c. 20), Sch. I., Pt. TV., para. 4, added 
by the amending Act of 1926, was not 
applicable to the case; ft, secondly, having 
regard to Wills Act, 1887 (c. 26}, s. 81, ft 
following Re Dawson^a Settled Heiatea, No. 
3138, the entirety was now vested in the 
surviving trustee under para. 1 (1), upon 
the statutory trusts. — Be BaeraT, Body v, 
Barrat, [1929] 1 Oh. 386 ; 98 L. J, Ch. 74 ; 
140 L. T. 328. 

8138b. .] — Be Collins, Towers v. 

Collins, [19291 1 Oh. 201 ; 140 L. T. 228 ; 
72 Sol. Jo. 779 ; atd) nom. Re OoLLntrs, 
JowBRS V, OoMiiNS, 98 Ij. J. Oh. 47. 

8139. Add. Citation 72 Sol. Jo. 86. 

Add, AwnoiaMoHS : — Gonad. Be Bobina, Hol- 
land V, Gillam, [1928] Oh. 721. Retd. Be 
Dawson’s S. E., [1928J Oh. 421. 

3189a. Land held under one ft same setUemeMt 

— Vestti^ In trustees — Who are trustees.] — 
Where immediately before the ooming into 
operation of Iaw of PiK^erty Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one ft the same settlement, 
it vests in the trustees, if any, of the eettle- 
ment under the old law as jednt tenants 
upon the statutory tausts If there are no 
such trustees then, pending their impoint- 
ment, the land veera in the Public Touabee 
Mon the statutory trusts . — Be OATCGtPO(»r„ 
HsEias V, OatcBpool, £18281 Ch. 429 ; 97 
L. J.Ch.l81; 139L.T.17; 72SdLJo.Sffi6. 

8140. Add, AnneUdiaMM t — u4» io (li Raid. Be 
Bobina, Holland v. Oillain, [1928] Ck, 721. 
As io (2) Held. Bernhardt v, Qslsworthy, 
[1929] 1 Oh. 549; Be House, Westminster 
Bank v. Everett, [192^2 Oh. 166. 

Hold. Be Obomas, Ibomas o. Thomsson. 
[3980] 1 Oh. 194, 
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the existizig citation read 
** Nqu 11379# Ofilf.** 

914i^~ t™tafr-^Vc — „ of land m 

Fvlille TiWtoe.]~TTndep ft by virtue of the 
win ol a tertator who died in 19111, ft of 
anbaeqoAtit dispositiona, aote in the law ft 
events, the lec^ estate in certain freehold 
land wwsi, Immedlat^y before the oonuneotce* 
ment of the Law of Property Act, 1926, 
vested in two persons for their Uvea share ft 
share ahfce, the l^al estate in remainder 
expectant imon the lives of those persons ft 
the life of the survivor of them bemg vested 
in a single trustee upon trust after the 
death of the sitt\dving tenant for life to sell 
the land ft divide the proceeds between 
the testator’s nephews ft nieces. Upon a 
summons by the tenants for life, who were 
desiroiis of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1926, the land 
was vested : — Held : (1) as immediately 

before the commencement of that Act the 
land was held at law ft in equity in undivided 
shares, vested in possession, ft the entirety 
thereof was settled land, Law of Property 
Act, 1926 (c. 20), Sched. I., Part IV., para. 1, 
sub-para. 3, would applv, if there were more 
than one trustee of the settlement con- 
stituted by the will, in whom the land could 
vest as joint tenants ; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts ; (2) if, before the Public Trustee 
accept^ the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1926, was the ti-ustee of the 
settlement constituted by the will for the 
purposes of the Settled Land Acts then in 
force) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts . — Re 
Price, Price v. Price, [1929] 2 Oh. 400 ; 9H 
L. J. Oh. 417 ; 141 L, T. 611. 

3143b. Appointment of additional trustee 

— Before acceptance by Public Trustee.] ~ 
Re Price, Price v. Price, No. 3148a, ante, 

3143e. .] — Immediately before the com- 

mencement of the Law of Property Act, 1926 
(c. 20), the legal estate in land was outstand- 
ing in the personal representatives of the 
srttlor ft held upon the trusts of a marriage 
settlement which, in the events which hc^ 
then happened, were for two daughters of the 
settlor in undivided shares absolutely : — 
Held : as the personal representatives then 
held the land in trust for the daughters in 
undivided shares vested in posaession, they 
held it, after the Act came mto force, upon 
the statutory trusts, by virtue of Bched. I., 
Part IV., sub-para. 1 (b) of the Act, with 
the res^t that the settlement trustees were 
not entitled, as, but for Part IV., they would 
be to for a conveyance of the legal 
estate; but the personal representatives 
held the land on trust for sale ft wenre entitled 
to 8^ the same, imless the daughters rfected 
to call lor a conveyance. — Re Fobstsr, 
SOMEBVCUEiE V. O^DBAK, [1929] 1 Ch. 146; 
98L. J. Oh. 27; 140 L. T. 277 ; 72 SoL Jo. 
761. 


3I43fl« What is settled lead within para- 

graipb 2 »}—Re Ouokt’s Will Trusts, Bmim 


V6L 


V. Prebuait (1930), 70 L. Jo. 133; 170 
L. T. Jo. 141 ; [1980] W. N. 201. 

Conversion *] — See Equity, p. 661, No. 

817a, anft. 

3146. Add, AnnotaHone : — ^Folld. Re Boblns, Hol- 
land V, Gillam, [1928] Oh. 721. Apid. Re 
House, Westminster Bank v, Everett, [1929] 
2. Oh. 166. Refd. Re Borrat, Body v, Barrat, 
[1929] I Oh. 336. 

3148. Add, Ciiatione:- 07 L. J. Ch. 197; 138 
L. T. 736. 

8151a. Application of Law of Property Act, 1686 
(c. 20), 8. 34 — ^Land settled upon trust for sale 
— After speciOed period.] — ^The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 
1025 (o. 20), were directed to stand possessed 
of testator’s residuary real ft personal estate 
upon trust to pay out of the income thereof 
four life annuities, ft while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable ; ft, on cesser 
of all the annuities, to stand possessed of the 
residuary estate ic trust for his grandchildren 
ft the issue then living of any then dead, as 
tenants in common according to the stocks. 
By a codicil i)Ower was conferred upon the 
trustees after the expiration of flve years 
from the testator’s deatli to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the pt^rsons entitled te the sur|>luH income 
until cesser of the annuities were the proper 
persons in whom the land ought to bo vested 
f)y the exor. ; ft, if the trustees were the 
proper persons, whether the annuitants were 
persons whose wishes ought to bo given effect 
to by the tnistees for sale : Held : (1) the 

land was held in equity in undivided flares ; 
(2) the laiwl was devised in undividwl shares 
within Law of Ihoperty Act, 1926 (c. 20), 
s. 34 (H), with the result that it was devised 
to the trustees, who were trustees for the 
purposes of the Settled Land Act, 1925, 
upon the statutory trusts ; (3) those trus- 
tees were the persons in whom the land 
ought to bo vested.— iic House, Westminster 
Bank v. Everett, [1929] 2 Ch. 166; 98 
L. J. Ch. 381 ; 141 L. T. 682. 

3151b. Open space held In undivided shares- - 
Meaning of open space— Any land unbuilt 
upon — Back yard.) -The expression ” an 
open space of land ” in Ijaw of Property Act, 
1925 (c. 20), Bched. I., 1^. V., para. 2, means 
any l^d that is unbuilt upon. 

A small yard ft ashes place at the rear of 
two houses in a town was, immediately 
before the commencement of the Act, held 
in undivided shares by the owners of the 
houses with rights ol access ft user over 
same : — Held : the yard ft ashes place were 
an open space within the par. ft had vested 
in the PudUc Trustee. Leave given to the 
Public Trustee to sell same. —Re Bradford 

. City Pbbiiisbs. [1928] Ch. 138 ; 138 L. T. 
617 ; sub nwn. Be Bradford City Premises, 
SoAiFB V, PuBUO Trustee, 07 L. J. Oh. 84. 

Annotation: — OollSd. Re Tovntwend, Townneiid r. Towmeud, 

(1C301 2 Ob. SS8. 

8151c. Private railway siding.] — 

A private railway siding consisted partly of 
freehold land, vested in the trustees of a will, 
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& partly of leasehold land hrfd for a long such user -HsW .• that the sidiz^ was not 

term by trustees of a lease containing a an open space vested in undividedT shares in 

declaration of trust subsequently varied by right whereof each owner had ri^ts of 

deed. Neither set of trustees held upon access & user thereof & did not therefore 

trust for sale or had any power of sale. All vest in the Public Trustee under Law of 

rights of access to & user of the siding were Property Act, 1926 (c. 20), Sched. I., Pt. V., 

vested, at the commencement of Law of para. 2, but was vested in the respective 

Property Act, 1926 (c. 18), in lessees of sets of trustees upon the statutory trusts. — 

adioining property, licensees, &> other persons Be Townsbsnd, Townsbnp v. TownsbkX), 

entitled under the declaration of trust, & [1930] 2 Ch. 338 ; 99 L. J. Oh. 608 ; 143 

rents were paid by all parties interested for L. T. 608. 


Part XVI.— Resettlements. 

3171. Add* Annotation : — Generally t Refd. Be Parker’s Settled Estates, Parker v, Parker, [1928] Ch. 247. 
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SEWERS AWD DRAINS. 


Part L — Sewers and Drains for Sanitary Purposes. 


1». Add. AnmUdion Clark v. Epsom 

B. D, 0., L1929] 1 Ch. 287. 

19a. ^.] — was the owner of a house & 

grounds on the X. estate, a leaseholder in 
1900 ds freeholder since 1920. Down to 
1912 there wfius no drainage system for the 
estate, but in^ that year a i^stem was 
established, which so far as affected this 
property was called “ the northern system/* 
by the then owners of the estate with an 
effective outfall, but without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions &om 
property owners to the owner of the part 
where the disposal works were situated. 
From these works the effluent passed into 
the river M., but owii^ to the filter bed ceasing 
to function, pollution of the river occurred, 
& this outfau being stopped by the action 
of the Thames Conservancy, the effluent 
was now carried over the adjoining land. In 
an action by pltf. for a declaration that the 
system vest^ in defts. & that they were liable 
to maintain it ; — Held : the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 
under P. H. Act, 1876 (c. 66), s. 299.— 
Clabk V. Epsom Bural Council, [1929] 
1 Ch. 287 ; 98 L. .T. Ch. 88 ; 140 L. T. 246 ; 
93 J. P. 67 ; 46 T. L. R. 106 ; 27 L. G. R. 328. 

54. Add. Annotation: — Refd. Re Belcham & 
Gawloy’s Contract, [1030J 1 Ch. 66. 

107. Add. Annotation : — ^Refd. Clark v. Epsom 
B. D. C., [1929] 1 Ch. 287. 

121. Add. AnnoteUion: — Refd. Be Bolcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

148. Add. Annotations : — Refd. Clark v. Epsom 
B. D. O., [1929] 1 Ch. 287; Musical Per- 
formers* Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. B. 
485. 

158. Add, Annotofion Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

181a. .] — Clark v. Epsom Bubal Council, 

No. 19a, ante. 

197 a. Sewer laid above ground— By private 

owner — ^Maintenance by local authority.} — 
Defto., who were the urban sanitary authority, 
served nottces, under Public Health Adb, 
1876 (o. 66), 88. 23, 36, upon the owners 
of a row of housee within the district requiring 
them within a certain time to provide water- 
closets in the houses St to connect the same 
with the main sewer. By arrangement 
among the owners the work was earned out 
by ihe owner of two of the houses, one of 
whi^ was occupied by pltf. A six-inch 


earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
the drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, where, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden slipped on the pipe & was 
injured. In an action against tno urban 
district council to recover damages for the 
ersonal injuries so sustained, the pipe 
eing a “ sewer *’ which was vested in them, 
the jury found that the sower was constructed 
BO as to be dangerous to the occupants of 
the house, tliat defts. had notice of its 
dangerous condition, &> wore negligent in 
not obviating the danger : — Held : as deft, 
council would have been entitled, if they 
liad themselves constructed the sewer, to lay 
it above ground, they wore not guilty of any 
breach of duty in maintaining the sewer in 
the same condition as it was when laid, 
were therefore not liable to i:>ltf. -Moitiiis v. 
Mynydlislwyn Urban (Council, [1917] 
2 K. B. 309; 86 J.. .1. K. B. 1094; 117 
I.. T. 108 ; 81 .r. P. 261 ; 15 L. G. R. 463, 
a A. 

260. Add. Citation : 26 ii. (<. It. 17L 

304a. Reconstruction of drain What amounts 
to.]— The L, ( 3 . 0. made a bye-law that a 
person who should entirely or partially 
reconstruct any T)ipe or drain communicating 
with a sower should deposit plans of the 
proposed w.#rk, with the proviso tiiat plans 
should not be required in the cose of any 
repair which ffld not involve the entire 
reconstruction of the pipe or drain ; St another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
raunicating with a sewer. X^remlses situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the promises through two 
gullies in the yard Sc which communicated 
with a sewer. This line of pipes was not laid 
upon concrete Sc was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
Sc relaid the drain in the same lino upon a 
foimdation of concrete. He put in four new 
lengths of pipes Sc a now gully Sc connection, 
replacing in the drain one old pipe Sc gully 
omy. Sc leaving in the ground an old pipe 
which was not defective : — Held : the work 
done to the drain was a ** reconstruction *’ of 
the drain. Sc not merely a “ repair ** of it. Sc 



PART 1. SECT. 1. 5UB-8E0T. 4. 
•b. Non^naoigabte riner .] — ^Wtaore a 
non-DATlipa»to rtrer lies wholly within 
the bounflariei of a ooonty, sw river 
is a pobllo drsin, St the oonnty oonnoll 
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had power to reHtrain the removal of 
gravel from the river bed, — P abiatua 
^untt Coukoxx. V, Akitxo Ooxnmr 
CX>CNOXt, (1980J N. Z. L. R. 844.— 
N.Z. 
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that the l^e-laws applied. — ^AOAA v. Noisss 
(1906), 98 lu T. 005 ; 69 J. P. 874 j 3 L* G. B. 
1108, D. O. 

819. Add. AnnotcUion : — ^Dlstd. Grant v. Derwent, 
[1928] Oh. 902. 

819a. liability ot owner raquesttot looal 

authority to lay oonneetlng pipe.] — Subject to 
the rights of a coipn. as hi^way ib sewer 
authority, pltf. owned the soil of a public 
road with a sewer therein. Deft.’8 property 
abutted on this road, as well as on aniOTher 
sewered road. Sc he was entitled under 
PubUc Health Act, 1876 (c. 65), s. 21, to 
cause his drains to empty into ^e ootpn.’s 
sewers, on giving proper notice & complying 


with regulations. At deft.*s reqpnwt 
acting under th^ local Act, the oonm. 
conneoted dsCt.^8 combined drain with the 
sewer in pltf.^s road* carrying the Oonneoihig 
pipe through a small portion of pltf.n 
subsoil \--mM : the oorpm’s acts were fiilly 
matifled by the local Act, evenif not by Public 
Health A<^ Sc whatever i^ht for compenst’ 
tion pltf . might have agalnErt) the oorpn. for 
damage sustamed by reason of the exercise 
of their statutory powers, he had no cause 
of action againiro deft, for requesting the 
corpn. to exercise those powers. — Gbant o. 
Dbbwbnt, [1929] 1 Oh. 890 ; 98 L. J. Oh. 
70 ; 140 L. T. 380 ; 98 J. P. 113 ; 73 Sol. Jo. 
69 j 27 L. G. B. 179, O. A. 


Part Hi. — Sewers under Commissioners of Sewers. 

861. Add. Annotation: — Mentd. Ormond Invest- I 408. Add. Annotation: — ^Retd. Gratgola Merthyr 
ment Oo. v. Bette, [1928] A. 0. 143. | Co. v. Swansea Corpn., [1928] Ch. 285. 


Part IV.— Sewers Rate. 

447. Add. AnnoUUion : — Mentd. B. v. Southamp- 457. Add. Citations : — 07 L. J. K. B. 13; 138 
ton County Confirming Committee, Ex p. L. T. 72. 

Slade, [1929] 1 K. B. 263. 


PART 111. SECT. 1, SUB-SECT. 2. 

b I, .] — ^MoKillop 

townsrip Oorpn. v. Looan Township 
Oorpn. (Ont ) (1809), 20 S. 0. R. 702.— 

CAN. 

o 1. Time for making dUch.] 

— ^Murray v. Dawson (1887), 17 O. P. 
588.— CAN. 

PART UI. SECT. 1, SUB-SECT. 8. 

4 i. .1 — Anbbsbton Township v, 

MaIDBN & COLOHKaTKR SoUTH TOWN- 
SHIPS (1012), 23 O. W. R. 320 ; 

4 O. W. N. 387 ; 8 D.L.R.818.— CAN. 

d U. .] — Be Bright ft Sarnia. 

Re VfnsoN dc Sarnia (1013), 24 
O.W. R. 817; 4 0. W. N. 1636 ; 12 
D. L. R. 848.— CAN. 

to. Appeal /Votn fence viewer,! — Be 
MoDonajud dc Oattanaoh (1870), 30 


S. 0. R. 432.— CAN. 

•d. .]— BOWESR dc Riohajkds 

(1906), 1 W. L. R. 104.— CAN. 


te. Award imder DOchea <S? Water- 
covrsee Act — Who may tuforoe.)— The 
ptuohaser of land from an owner who 
was a party to prooeedingB under the 
Act in respect of that land it entitled 
to enforce the award. — D ai/ton v. 
Township of Ashfxrxj> (1898), 28 
A. R. 363.— CAN. 


PART 111. SECT. 2. 

tf. CcmttrwAionofdach under Private 
Ihtchee Act, 1920, s, 6— iVo««.^The 
aerrloe of the notice which PzlTate 
Ditches Act, R. S. ti., 1020 (o. 162), 
B. 6, requires to be made on the owners 
or oooopants of other lands to be 
affected by a proposed ditoh is a oon* 


dltion uddoh must be complied with 
before the ditoh can l^pdly bo pro- 
ceeded with, dc where such an owner 
has not been served an award of an 
engineer dt an assessment dc tax levy 
made under said Aot on said owner is 
null dc void. — VzLLBNRxms V. Rural 
Municipal op Kixvinoton. [1029] 2 
D. L. R. 019 ; 1 W. W. R. isO ; 23 
S. L. R. 406.— CAN. 

PART IV. SECT. 2, SUB-SECT. 3. 

tg. ** Owner for the Him Xtemg ** — 
Who it.] — The term ** the owner tor 
the time being *' in Nova Sootla Acts, 
1020, o. 181, B, 4, an Aot relating to 
sewers dc sidewalks In the town of 
Sprlnghill does not neoeasezily mean 
the registered owner. — SprenoUill v. 
MoLbod, [1020] 1 D. L. R. 882 ; 60 
N. S. R. 272.— CAN. 
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SHERfFFS AI^D BAILIFFS. 

Part V. — Powers, Duties, and Liabilities. 


252. JM* ArmotaHon : — OeneraV/y^ Mentd. Fisher 
V, Oorpn., [1930J 2 K. B. 364. 

589. AM* Annotation : — ^Refd. Morriss v. Winter, 
[1930] 1 K. 243. 

688s» — . — ,] — ^An attorney, who is arrested 


on a writ of capias, cannot maintain an action 
of trespass against pltf. & the offlc^ for such 
arrest : iiis only remedy is an action on the 
case.— Nobu:. v. Isaac (1836), 1 Cr. M. & B. 
768 ; 6 Tyr. 376 ; 4 L. J. Hx. 68 ; 149 K. B. 
1284. 

Annotation: — ^Retd. Newton e. Oonstablo (IB 11). G Jur. GIT. 


PART n. «BCT. 8. 

it. Speddl baiHJfs — Jvriadtctio n ccn- 
fined to county 

«. Cabsok & Oo., 119291 N. 1. 26. — IR. 

PART IV. SECT. 2, SUB-SECT. 5. 

2020 «. Swden of 

of reaaonableneae of cftoroes.] — ^wJth 
reep^ to the reaaombleneBS of a 
tjjnmAtrn ohaises againat an execution 
creditor for oaring for live stock 8c 
tihattala seised tmder a writ of oxeon- 
t fon the emits is not on the creditor to 
nrove ^e ohorsea unreasocahlo : the 
sihe^ hM no primd facie right to 


anything he may charge or to any dis- 
bursement, but, like any other agent 
aotlng for his principal, ho must 
estabTish that the charge was properh 
inoiured in the execution of the proooss 
within the authority entrusted to him. 
— McGki&oor V. KLOT3S (Sask.), ri92UJ 
4 D. L. 11. 792 ; 3 W. W. R. 183.~ 
CAN. 

PART V.^ECT. 6. SUB-SECT. 7.- 

J. (a). 

« i. .1 — Higoimb V. Macoonalp. 

[1928] 4 B. L. n. 24t ; {19281 3 
W. W. R. 116 ; 60 Can. Grim. Cas. 


353.-~OAN. 

PART VI. SECT. 2, SUB-SECT. 1. 

e i. Exceutton of writ of mpiaa 

(ui saf ut/hcirndum. i— ■ Poundage foes In 
respoot of tho execution of a writ of 
cfi. aa. bwouio duo iii>on execution of 
tlio writ, that is. upon taking the body 
of tho Judgment debtor In exeoutlon, 
k. Buoh poundage nmy be recovered at 
the rate nresorlbod by the scale of feoo 
under Sheriff 'h Aot. 1900, upon the 
amount for which tho writ was issued. 
—Zte William Arnott, Ex jp. The 
SHK iurr (1929), 29 S. K. N. S. W. 839; 
40 N. S. W. W. N. 127.~-AUS. 
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Cases 30-6S6a. 


ASP limBE DiCBOT Scm^EMBST, 


SHIPPING AND NAVIGATION. 


Part I. — In General. 

80. Add, Annotation : — ^Mentd. Smith, Hoggtr. Bamberger (1028), 97 L. J, K. B. 725. 


Part li. — Ownership and Control of Ships. 

177. Add, Annotation : — Refd. Aron v. Miall 884. Add, Annotation : — As to (2) Refd. News- 
(1928), 139 h, T. 662. holme Bros, v, Boad Transport General 

Insce. Co., [1929] 2 K. B. 366, 

194. Add, Annotation : — Mentd. Re Stanton, F. &> 498. Add, Annotation : — ^Reld. Kerr v. Marine 

E., Ltd., [1929] 1 Ch. 180. Products (1928), 44 T. L. B. 292. 


Part III. — Master, 

651. Add, Annotation : — Consd. Savage v, British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. B. 294. 

551a. .] — In actions by the captain &, 

by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
wore various circulars dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on f^ pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers : — 
Held : the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in the case of the 
chief officer reasonable len^h of notice would 
liave been 12 months, & he was entitled to 
judgment for 12 months* salary. In the 
case of the captain the action was dismissed. 

— ^Savagb V, jBRineH India Steam Navi- 
gation Co., I/CD., Power v, British India 
Steam Navigation Co., Ltd. (1930), 46 
T. L. B. 294. 

560a. Termination of contract — Right to reason- 
able notice — What amounts to.] — Savage v, 
British India Steam Navigation Co., I/cd., 
Power v, British India S'CBAM Navigation 
Co., Ltd., No. 561a, ante, 

589. Add, Annotation : — Refd. The Croxteth Hall, 

The Celtic, [1930] P. 197. 

600. Add, Annotation : — Refd. The Croxteth Hall, 

The Celtic, [1930] P. 197. 

614a. Protection of open hatchways — ^Breach of 
statutory duty — Effect of contributory negli- 
gence.] — Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defts.* ship along a 
passage-way which he was entitled to go 
^ong, he stumbled &> fell down an open 
hatchway into one of the holds of the smp, 

^ was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
regulation made under 1894 Act, which pro- 
vided for the fencing & protection of open 
hatchways on ships: — Meld: pltf.'s own 
contributory negligenoe was an answer to 
his claim against defts. based on a breach of j 
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Officers and Crew. 

statutory duty. — Dew v. United British 
S.S. Co., I/TD. (1928), 98 L. J, K. B. 88 ; 139 
L. T. 628 ; 17 Asp. M. L. C. 613, 0. A. 
Annotation : — Consd. Service v, Sundell (1929). 99 L. J. 
K. B. 55. 

880. Add, Annotation : — Consd. Maver v, “ Solon *’ 
Ship Owners (1929), 22 B. W. 0. C. 424. 

685. Add, Annotations : — As to (3) Refd. First 
Russian Insce. v, London & l^ancashire Insce. 
[1928] Ch. 922. As to (4) Refd. First Russian 
Insce. V, London &; Lancashire Insce., [1928] 
Ch. 922. Qmerallyt Refd. The Penelope, 
[1928] P. 180 ; Ottoman Bank v, Chakaria, 
[1930] A. 0. 277. Mentd. May v. May, [1929] 
2 K. B. 386. 

686a. Indemnity under Merchant Shipping (Inter- 
national Labour Convention) Act, 1926 (c. 42) 
— Construction of Act — What may be re- 
garded.] — The ships on which the respective 

E ltfs. were serving were wrecked on their 
omeward voy^es. In each case the service 
under the aiidcles under which pltfs. were 
engaged would have terminated within a few 
days after the ships were wrecked. If the 
ships had not been wrecked both pltfs. would 
prcmably have been re-engaged for the suc- 
ceeding' voyage, but neiwer pltf. in fact 
obtained employment during the two months 
from the date of the termination of his 
service, & neither of deft, shipping cos. 
establii^ed that on any day either pltf. was 
able to obtain suitable employment : — Held : 
(1) the words of sect. 1 of above Act were 
clear unambifluous, &, accordingly, the 
ot. was not entitled to look at the preamble 
or the draft Convention set out in tne sched. 
in order to give a special meaning to the 
words ; (2) the unemployment in each case 
was in fact due to the wreck ; (3) under the 
sect, the respective pltfo. were entitled, not 
merely to an indemnity against unemploy- 
ment for the period between the date cif the 
actual termination of the services dt the date 
on which the services would have tenniiiated 
had there been no wreck, but to warn for 
two months from the date of the wre^ 

(4) Beet. 1 (2) enables the owner to prove, 
the mius being upon him, that the unemploy- 
ment was not due to the wreck or loss cuf the 
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in a disseniing judgment). 
Haix, The Celtic, [19301 
^ 316 ; 46 T. L. R. 403, 
L.. T. Jo. 614, H. L. 

685b. Unempl 03 nne]it due to wreck— What 

amounts to.] — ^T hb Croxteth ttatt. Thb 
Celtic, No. 6S5a, ante. 

6850 . -—Onus of proof.] — The Croxteth 

Hatj., The Celtic, No. 685a, ante. 

8856. Fo r wh at period seaman entitled.] — 

The Croxteth Hall, The Celtic, No. 
685a, ante. 


shm (Slbsser, L.X 
— Croxteth 
P. 197 ; 143 L. a 
O. A. ; affd., 170 ] 


796. A.dd* .Annotations : — Refd. Huntoon Co. v, 
Kollos (Incorporated), [1930] 1 Oh. 628; 
Pockney v. Atkinson (1929), 112 L. T. 136. 

I V. Wall (1890), 112 

C. C. Ct. Cases, 880. 

.] — R. V. Phillips, etc. 

(1891), 113 0. O. at. Oases, 622. 


935a. Whether condition precedent to hearing 


of complaint.] — A complaint was made before 
justices by the maatW of a British ship 
against six seamen for continuing to neglect 
duty, contrary to 1894 Act, s. 226 (1) (c). 
No entry of the offence had beed made 
in the official log-book, A; the justices 
dismissed the complaint on this ground for 
want of jurisdiction : — Held : the making 
of the entry in the official log-book was not 
a condition precedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, & there had con- 
sequently been default under tlie section, 
the Coui’t was not without jurisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis* 
creiion either to receive other evidence or to 
lefuse to do so A dismiss the complaint. — 
Patterson v. Robinson, [1929] 2 K. B. 91 ; 
98 L. J. K. Ji . 467 ; 141 L. T. 166 ; 93 J. P. 
165 ; 27 L. O. R. 422 : 28 Co\ C. 0. 620 ; 18 
Asp. M. I.. C. 35. I>. C. 


Part IV. — Authority and Liability of Master as Custodian. 

988a. .]— The “ Glenlucb ” (1930), 170 Moyer, Ltd. v. Kivisto (1029), 142 L. T. 480 ; 

L. T. Jo. 399. Montague L. Moyer, Ltd. ?>. Osakeyhtio 

990. Add. Annotations : -Mentd. Montague L. ('’arelia Tin»bor Po. (1930), 36 Pom. Pas. 17. 

Part V. — General Statutory Provisions for Safety of Ship 

and Cargo. 

1590. Add. Citation .-—17 Asp. M. L. 303. 


Part VII. — Carriage of Goods 


1651. Add. Annotation : — Refd. Tlie Erik Boye 
(1929), 142 L. T. 336. 

1682. Add. Annotation : — Refd. A.-G. v. Blackpool 
Oorpn. (1928), 92 J. P. 50. 

1715. Add. Annotations : — Distd. Fi-cnkel v. Mc- 
Andrews & Co., [1929] A. C. 546. Refd. 
Kaufmann v, British Surety Insce. Co. (1929), 
46 T. L. B. 399. 

1723a. ** Approved commercial bills on London 

Trade usMe— Ninety day blib.l — Gripaios v. 
Walus (Kahl) a Co , Ltd. (1928), 45 T. Ij. R. 
101 . 


1731a. Payment of stevedores at ** current rates.**] 

— Britain S.S. Co., Ijtd. v. Bunoe & Co., 
I/TD. (1929), 46 T. L. R. 40; 73 Sol. Jo. 818 ; 
36 Com. Cas. 163. 

I 1768. Add. Annotation ; Mentd. Colliiw 0 . 

ated Greyhound Ua<'€iCourHos, Ltd., [19301 
1 Ch. i. 

1780a. Breach of duty — Broker assuming to charter 
vessel to himself— Ratification of wrongful 

act.] — Pltfs., owners of the D., instructed 
H., a broker, to procure a charierparty for 
their ship. H. being minded, in oreach of 
I his duty as a broker, to make use of the ship 


PART III. SECT. 4. SUB-SECT. 9. 

797 L Advance wde—L%abihiv an .] — 
Deft, gave a eeaman’s advance note 
to B. a eeanion for a one-half month’s 
wages at V.. payable five days after 
the saOSng of the M. from B.C. Pltf. 
cashed the note for B., who then joined 
his ship before sailing to Victoria, whore 
the ship (being a mm runner) won bold 
by the antboritles for broach of cos* 
toms regulations, A not allowed to 
leave B.C. Deft, was dtily notified 
pltf. held the note Held- 
deft.'s conduct was the sole oause of 
the imposbibility of perfonsaaoo. Sc 
having by his own conduct made it 
impossible for the Ship to leave B.C. 
he was liable on the note.— ItonsaiAZ. 
YszKOAMB IN Canada «. EASTBaw 

JJB. 


17.~CAN. 


, ltd. (1927), 39 B. C. R. 194 - CAN. 


PART III. SECT. 4. SUB-SECT. 12. —A. 

sa. Action for unearned toooes.) — 
The captain, mate, ft oertalu seamen 
of the A. had the ship arrested In a 
Joint action in rem tor waitai. Tho 
claim made was for one month & some 
days, being not only the amoimt 
actually earned, but also for sub' 
stantial sums not earned, which were 
more in the nature of damagea: — 
ffeid : wages cannot be sued for until 
earned, ft where a hiring at so much a 
month is made, no wages are or 
be earned until the whole roo nthls 
servloe is performed. — ^Bunios v, Tbm 
119^4 D. L. R. «T3 ; EX.O.R. 
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PART III. SECT. 4, SUB-SECT. 12. ~ D. 

847 i. Ajwedl —From ehrriff eubetitute 
Does not «e,J— Bain e. Obmibton, 
[1928J S. C. (Ot. of Moss.) 764.— SCOT. 

PART IV. SECT. 2, SUB-SECT. 2.— B. 

■b. PwrcAoser miffering iudgment — 
Whether Iwble to irUereet ] -The vendee 
of a ship without notice of a claim for 
neoensarles against her, who oilers to 
sailer judgment for the amount of 
such rlaim is not liable for interest 
upon the same. — Hoddkr <W. W.) Oo., 
IVOORPORATOD V. ” ScrBANDflOUX ** 

(N. 8. Adm.), [19991 B*. 0. R. 253.— 

CAN. 
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0am i780»H}l8fl. Enghush Ain> EumE Dzgbst StTmAVBin'. 


for his own ends, purported to eiXeot * charter’ 
party dated Aug. 9, 1926, between pltfs &; 
an exp^ co. of Danzig ** & othdni as 
charterers. This document was signed by 
If. “ as agent only ” for the owners & by 
H. on behalf of the charterers as per separate 
chartering notes.” By one of the clauses of 
the document the shipowners were to have 
a lien for all dead freight & demurrage at the 
port of loading. H. had no authority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defts., 
timber merchants in London, bought from 
S. & Oo., shippers in Danzig, red wood at a 
price includmg cost, frei^t & insurance 
from Danzig to London. 8. A Co. 
cargo space for the wood on board the 1?., 
by means of chartering notes si^ed by H. 
purporting to act ” by order of the owners,” 
but without their authority, & the wood was 
shipped on board the D. at Danzig under bills 
of lading signed by H. purporting to act for 
& on behalf of A with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions & clauses of the so-called 
chartezparty of Aug. 9, among which was the 
above hen clause. The bills of lading were 
indorsed by S. & Co. & tendered under the 
contract of sale to defts., who accepted them 
ds paid S. 4& Co. for the goods. The D. left 
Danzig without a full cargo several days 
after the lay days had expired. When she 
arrived in Dondon the master deposited the 
wood with wharfingers subject to a lien in 
favour of pltfs. for dead freight & demurrage, 
A pltfs. brought an actioh against defts. for 
a declaration that they were entitled to the 
lien : — Jffeld : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board their ship & issuing 
bills of lading in respect of it after they knew 
of H.’s breach of duty in assuming to charter 
their vessel to himself, had ratified his act 
A BO validated the charterpa<rty, A (2) the 
incorporation of the lien clause was not in 
ahy way dependent or contingent upon the 
charterparty being a valid or effective docu- 
ment, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (8) defts. could not support 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft, pleading it 
from pltf. in the action in which it was 
pleaded should be the exact amount recover- 
able by pltf. from liim ; & as S. & Oo. were 
not parues to the action, it could not be 
averred that the damages, if any, recoverable 
by defts. from S, A Co. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by pltfs. from defts. 
under the terms of the bills of lading, A it 
did not appear i^t 6. A Oo. had any cause 
of action against pltfs., whose liabilities 


depended upon the bills of lading*-^AXT, 
OOBA17 V. Habdiko (B,) & Sokb, Lxd., j;X928] 
2K.B, 371; 07 L. K. B, 684 ; 139 L. T. 
217 ; 88 Com. Oas. 277 ; 17 Asp, M. L. 0. 
466, 0. A. 

1796. Add, Annotatian: — As io (1) Rild. The 
Penelope, [1928] P. 180. 

1899. Add. Annotation ! — Reid. The Erik Boye 
(1929), 142 L. T. 385. 

1958. Add, AnnotaHon: — As to (4) Reid. Akt. 
Ocean v, Harding, [1928] 2 K. B. 371. 

2001. 4^* Annotation : — Generally, Refd. Bentall, 
Horsl^ A Baldry v, Yicary (1980), 47 
T. L. B. 99. 

2006. Add. Annoiaiione: — Refd, Gaze W. H. A 
Sons V. Port Talbot Oorpn. (1929), 93 S. P. 
89; Bentall, Horsley A Baldry v. Vicary 
(1930), 47 T. L. B. 99. 

2059. Add. Annotation : — ^Refd. Istros S.S. Owners 
t. Dahlstroem (P. W.^ & Oo. (1930), 170 
L. T. Jo. 399. 

2059a. Express exception In charterparty,] — 

” ISTBOS ” S.S. OWNBBS V. DAHIBTEIOBM 
(P. W.) A Co. (1930), 70 L. Jo. 866 ; 170 
L. T. Jo. 899. 

3104a. Damage sustained before making of 

charterparty.] — ^A time charterparty con- 
tained the following cesser clause : ” In 

the event of loss of time from deficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship A (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than twelve running 
hours, the payment of hire shall cease until 
she be again in an efficient state to resume her 
service at the place where the accident 
occurx'ed. . . .” After the steamer came on 
hire she went into dry dock for four days to 
repair damage which she had sustain^ in 
collision before coming on hire. The owners 
allowed' the charterers lour days’ hire, A 
claimed to recover the amount so allowed from 
the defts. in the collision action : — jffeld : 
the above cesser clause applied to damage 
arising before as well as after the making 
of the charterparty ; the charterers were 
entitled to deduct four days’ hire ; A the 
owners were entitled to recover the amount 
so deducted from the defts. as damam for 
loss of use of their steamer. — ^Thb Essex 
Ekvoy (1929), 141 L. T. 482 ; 85 Com. Oas. 
61 ; 18 Asp. M. L. C. 64. 

2129. Add. Annotations: — Consd. First Russian 
Insce. V. London A Liancashire Insoe., [1928] 
Gh. 922 ; Hyman v. Hyman, Hughes v. 
Hughes, [1929] 1 K. B. 1. Retd. The 
Penelope, [1928] P. 180 ; May v. May, [1929] 
2 K. B. 886. 

2186. Add. Annotations: — As to (1) Rsfd. Thb 
Penelope. [1028] P. 180 ; May v. May, [1929J 
2 K. B. 886 ; Lever Bros., Ltd. v. BeU (1930), 
47 T. L. B. 47. As io (2) Consd. First Bussiau 
Insce. V. Xiondon A Lancashire Insce., [1928] 


PAHX VII. SkOT. S, SUB-8E0T. 8. 

1781 1. NeeeaHiyfor cwthorUv hv deed.] 
— HioxMA^if A Oo., Ltd. V. Ernst 
SHEPBOILDtNa Oo., IiTD., [19881 2 
D. L. R. 829 : 80 S. R. lOO.—CAN. 

PART VII. 8B0T. 8, 8UB-SB0T. 88. ~C. 

8116 i. Dtmsfiaa.] — Tbo pltf. 
obartered bis boat to tb» deft, for 


flstatiig in tbe north for 60 days or 
longer If xMnlred. At tbe end of tbe 
60 dara deff. inform^ pltf, peNonally 
at V. tibat deft, wotdd not reqnin tbe 
boat any longer, ft nndextook to notify 
blB cannery manager to that effeo^ 
but the notmoation did not reaob tbe 
latter before. tbe boat bad left for 
another of dert.*a oannettea, ft on 
arrival there the manager told the 
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oaptatn, ft elao the engineer 
representing pltf., fhm he u 
retm ^boat ft that ~ 
dab at a oertaln plaoe. 
oarried on for another 
Held : the ctbarterpaarty 
an end to at the — 
days.- 




C^* 922* QeiMTeiUyt Rdtdi* Hymaii v, Hyman. 
11929} P. 1. 

2212* Add, AnnotaUon : — As to (2) Consd. Foreman 
A; SilamB v. Blackburn, [1928] 2 K. B. 60. 

2280a. -- — .] — Belts, bought timber to be shipped 
to Liverpool, A; it was shipped in plt£.*s 
steamer along with the cargo of other 
shipperis. llie bill of lading was a clean bill, 
sti^ing that a specified quantity had been 
shipped in gCK>d condition, A incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 
as to the goods having been shipped in good 
condition, A as to the aggr^ate number of 
pieces d^vered to the steamer, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of lading the 
master dgned a protmt stating that pc^ of 
defts.’ goods was in bad condition. Delta, 
were indorsees of the bill of lading, A after 
the arrival of the steamer pltf . infoimed them | 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, A they paid for 
the timber. On delivery they found that 
the timber was defective, A that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
A defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, A for failing bo deliver part of the 
goods shipped : — Held : as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. was 
estopped from disputing the statements in 
it, A defts. were entitled to succeed on their 
counterclaim. — Evans d. James Websteb 
A Brothers, Ltd. (1928), 46 T. L. B. 136 ; 
73 Sol. Jo. 60 ; 34 Com. Gas. 172. 

2249. Add, Citation .*—17 Asp. M. h, G. 307. 


2254. Add. Annoiedions : — As to (2) Apld. Silver 
V. Ocean Steamship Go. (1929), 46 T. L. K. 
78. Held. Evans v. Webster (1928), 46 
T. L. R. 136. 


2257. Add. Annotations : — As to (2) Apld. Silver 
V. Ocean Steamship Go. (1929), 46 T. L. li. 78. 
Rsfd. Evans v. Webster (1928), 46 T. L. B. 130. 


2257a. .] — ^Where a shipowner issues a bill 

of lading acknowledging the receipt of goods 
in apparent good order A condiUon,’* he 
camiot afterwards prove, as against a holder 
or Indorsee of the bul of l^ing, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection ; nor can he rely on the 
exception of insufllcioncy of packing within 
Carriage of Goods by Sea Act, 1924, Art. IV., 
r. 2 (n), if the insufficient jpackiig was 
apparent on reasonable inspection. — Silver 
V. Ocean Steamship Co., Ltd., [1930] I 
K. B. 416 ; 99 L. J. K. B. 104 ; 142 L. T. 
244 ; 46 T. L. R. 78 ; 73 Sol. Jo. 849 ; 35 
Com* Gas. 140 ; 18 Asp. M. L. C. 74, C. A. 


Vd. XLL~}SBiindii2. 0M6 

2267b. Collateral protest as to damage signed by 

master.]— E vans v. Webster James A Bros., 
I.TD„ No. 2230a, ante. 

2269. Add. Annotation : — Dlstd. Evans v. Webster 
(1928), 46 T. L. B. 186. 

2262a. Damage before shipment.] — Evans v. 
.Tames Webster A Brothers, I/td., No. 
2230a, anto. 

2886. Add. Amwtation : — Refd. Silver e. Ocean 
Steamship Co. (1929), 46 T. L. B. 78. 

2287. Add. Annotations : — ^Refd. Evans v. Webster 
(1928), 46 T. L. R. 136 ; SUver v. Ocean S.S. 
Co., [1930] 1 K. B. 410. 

2288. Add. Annotation : — As to (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 46 T. Tj, R. 78. 

2318. Add. Annotation DoMl (0. G.) A 

. Co. V. Barber A Oarratt ( 1 930), 47 T. L. B. 66, 
2460. Add. Annotation Retd, Akt. Ocean v. 

Harding, [1028] 2 K. B. 371. 

2479. Add. Annotation : — As to (2) Refd. News- 
holmo Bros. v. Road Transport A General 
Insce. Co., [1029] 2 K. B. 866. 

2508. Add. Annotation: — Refd. Tenipus Shljiping 
Co. V. liouis Dreyfus A tV>., [1930] 1 K. B. 
699. 

2615. Add. Annotation : — Refd. Akt. Oc€»an v, 
Harding, [1928] 2 K. B. 371. 

2526. Add. Annotation : -Refd. Akt. Ocean v, 
Harding, [1028] 2 K. B. 371. 

2580. Add. Annotation .*--Refd. Goodwin, Ferreira 
A Co. v. liamport A Holt (1920), 141 L. T. 
494. 

2807. Add. Annotation : — As to (2) Consd. Tempus 
Shipping Co. V. Louis Dreyfus A Co., [1930] 
1 K. B. 609. 

2609. Add. Annotations : -Apld. T'iromen’s Fund 
Insce, V. Western Austi’alian Insco. A Atlantic 
Inscc. (1927), 138 L. T. 108. Consd. Tompus 
Shipping Co. v. Louis Dreyfus A Co., [1930] I 
K. B. 690. 

2611. Add. Annotation : -Consd. Tempus Shippinf? 
Co. 0 . liouis Dreyfus A Co., [1930] 1 IC, B, 
690. 

2618. Add. Annotation Retd, Tirnipus Sliipping 
Co. V. J.ouiB Dreyfus A Co., [1930] 1 K, B. 
699. ««| 

2616. Add. A nnotation : — Consd, Tompus Shining 
Co. V. IjQuis Dreyfus A*Co., [1930] I K. B, 
690. 

2620. Add. Annotation : — Refd. Compania Mexi- 
cana Do Petroloo “ Kl Aguila v. Essex 
Transport A Ti^ading Co. (1929), 141 L. T. 
106. 

2642. Add. Annotation Retd, Gosse Hillard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2664. Add. Annotation : — Refd. Tempus Shipping 
Co. V. l^iuis Dreyfus A Co., (1930] 1 K. B. 
699. 

2655. Add. Annotations : --As to (3) Retd. Akt. 
Ocean v. Harding, [1028] 2 K. B. 371; 
Fiumana Societfi Di Navigaziono v. Bunge A 
Co., [1930] 2 K. B. 47 ; Tempus Shipping 


FART VIL MCOT. 8. SUB-SEOT. 4.--A. 
0. MeMd., 30 8. O. R. 473. 


FART VM. SECT. 4, SOB-SECT. 6.— A. 
Ettlset of unseaw^inessA--^ 
" of goods Phwed afc^rd 


pjr tho admtarion 

to tlm hold of tb<* ship 


ihrooxh oorroMon of tho sblp's platos 
from the iiurido, arising without 
negUgenoe on the part of the ship- 
owner, but Tondering the vessel un- 
seaworthy : — Btid : the proximate 
Muse of the damage being the un- 
seawor thine s s of the ship, it could not 
be regarded as a loss arising from 
** danger of the sea ** witbin Bea 
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Carriage of Goods Act, iB22, a. 3, 
— WAHOAnm Hkbalp N«wst*aj»«b Co 
V. Coastal Shipping Co., [19291 N. Z. 
L, R. 305,--NA5. 

FART VII. SECT. 4, iUB-8B0T. 18. 

TO I. Buitvs Joim dc Co. e. 

S.S. CAKADfAg £Xri/>ium, [19911 
N. Z L. K. 707. -N,Z, 



C88W 2665— SO60a. Enoush Am> Ehpisb Diqest Sufpleuent. 


Co. V. Louis Dreyfus & Co. (1980), 99 L. J. ! 
K. B. 663. 

2680. Add. Annoiaiione: — Ab to (1) ReM. Gosse 
Millard v. Canadian Govermnent Merchant 
Marine, [1928] 1 K. B. 717; Tenmus Ship- 
ping Co. V. Louis Dreyfus & Co., [1930] 1 K. B. 
699. 

2683. Add. Annotaiiona : — Consd. Foreman & 
Ellams V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. O. 223. 
2691. Add. Annotations : — As to (1) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1930] 

1 K. B. 699. Refd. Cosmopolitan Shipping 
Co. (Inc.) V, Hatton & Cookson, Ltd. (Liver- 
pool) (1929), 143 L. T. 296. 

2698. Add. Annotations : — Refd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296; 
Fiumana Society Di Navigazione v. Bunge 
& Co., [1930] 2 K. B. 47. 

2700. Add. Annotation: — Refd. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2711. Add. Annotations : — Consd. Foreman & 
Ellams V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse MiUard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. Refd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. C. 223 ; 
The Touraine, [1928] P. 68. 

2712. Add. Annotations : — Consd. Foreman 
Ellams ?). Federal Steam Navigation Co., 
[1028] 2 K. B. 424 ; Gosse Millerd Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223, 

2714. Add. Annotation Consd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. 0. 223. 

2720. Add. Citation 17 Asp. M. L. C. 294. 

Add. Annotations : — Asia (1) Consd. Foreman 
& Ellams V. Federal Steam Navigation Co., 
[1928] 2 K. B. 424 ; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2721. Add. CUaiions : — revsd. sub nom. Gossb 
Millerd, Ltd*, v. Canadian Government 
Merchant Marine, IjTd., The Canadian 
Highlander, [1029] A. C. 223 ; 98 L. J. 
K. B. 181 ; 140 L. T. 202 ; 46 T. L. B. 03 ; 
34 Com. Cas. 94 ; 17 Asp. M. L. C. 649, H. L. 
Add. Annotations: — Consd. Foreman & Ellams 
V. Federal Steam Navigation Co., [1928] 2 
K. B. 424 ; Silver v. Ocean Steamship Co. 
(1929), 46 T. L. R. 78. 

2722. Add. CitaJliom :-~Ai T. L. R. 204 ; 17 

Asp. M. li. 0. 413. 

2724. Add, Citation :~ 33 Com. Cas. 70, 

2725. Add. Citations :~-[l02S] 2 K. B. 424 ; 72 
Sol. Jo. 103; 17 Asp. M. L. 0. 447; 33 
Com. Cas. 168. 

2777. Add. Citation .*—17 Asp. M. L. O. 266. 


Add. Annotation : — QeneraUfft Refd. Silver 
Ocean Steamship Co. (1926), 46 T. L. B. 78. 

2777a. Insufflcienoy of packing — ^Rot confined 
to packing of goods damaged.] — Goodwin, 
Ferreira & Co., Ltd. v. liAVPORT A; HolT, 
Ltd., No. 8649a, post. 

2777b. Insufficiency apparent to reasonable 

inspectlon.V-SiLvsB v. Ocean Steamship 
Co., I/td., no. 2267a, ante. 

2796. Add. Annotations : — Consd. The Erik Boye 
(1929), 142 L. T. 336 ; Fiumana Society Di 
Navigazione v. Bunge & Co., [1980] 2 K. B. 
47. Refd. Cosmopemton Shipping Co. (Ino.) 
V. Hatton & Cooks^, Ltd. (Liverpool) (1929), 
148 L. T. 296 ; Silver v. Ocean SteamsMp Co. 
(1929), 46 T. L. B. 78. 

2800. Add. Annotations : — ^Refd. The Hayle, [1929] 
P. 276. Mentd. Belfour v, Mace U928), 13 
Tax Cas. 539. 

2866. Add. Citations [1928] P. 180 ; 97 L. J. P. 
127 ; 139 L. T. 365 ; 72 Sol. Jo. 667 ; 17 
Asp. M. L. C. 486. 

2962. Add. Annotation : — ^Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

2974. Add. Annotation : — As to (1) Apld. Smith, 
Hogg V. Bamberger (1928), 97 L. J. K. B. 726, 

3086. Add. Annotation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

3045. Add. Annotation : — Apld. Firemen’s Fund 
Insce. V. Western Australian Insce. & Atlantic 
Insce. (1027), 138 L. T. 108. 

8064. Add. Citation 17 Asp. M. L. C. 811. 

8056. Add. Annotations : — Consd. The Hayle, 
[1929] P. 276, Refd. Tempus Shipping Co. 
V, Louis Dreyfus & Co., [1030] 1 K, B. 699 ; 
Cosmopolitan Shipping Co. (Inc.) v, Hatton 
& Cookson, Ltd. (Liverpool) (1029), 143 L. T. 
296. 

8069a. .] — Besp. defts., in Oct. 1919, 

shipped 412 tons of West African produce on 
the applt. pitfs.’ schooner, the i?., for caniage 
from C. on the west coast of Africa to Liver- 
pool. A clause in the bill of lading provided 
that freight was due on shipment & should 
he payable on demand, ship or goods lost or 
not lost. Defts. paid half the freight on 
shipment. The vessel A; cargo were lost 
during the voyage, &> as the goods never 
reached Liverpool, defts. refused to pay pltfs. 
the balance of freight, & pltfs. now claimed 
the balance of fireight. Defts. pleaded that 
the vessel was in fact unseaworthy, & that 
therefore the bill of lading contract could not 
be enforced against them. By clause 2 of 
the bill of lading ; “ The co. shall not be 
liable for, or for any loss or damage arising 
from or due to, collision, ... or any other 
pern of the sea ... of whatsoever nature or 
kind, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
. . . from the wrongful act, omission, or 
error in judgment or negligence of . . . any 
person whomsoever in tne service of the co. 
... & whether due to or arising . . . fh>m 


PART VII. SECT. 6. SUB-SECT. 1.-- 
F. (a). 

■ 0 . Bight to damages for late arrival — 
AUhough charter fnaintoined.]— W kst- 
RauaN FaRHBBS. Ltd. v. Ttnxsxdk 
Linui (mO), Ltd., 11630) W. A, L. R. 
14. — AUS. 


PART VII. SECT. 5, SUB-SECT. 3.— 
C. (o). 

b. Reaod.. 87 L. O. J. 39 n. P. a 

PART VII. SECT. 5, SUB-SECT. 6.— A. 

8979 1. OoHMtruetUm, of 

eduuierpeuiv.] — ^Bobin Linb SraaicaHtP 
Oo. V, OAKaDiaK Stbvbdobxno Oo., 
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tinseawoitbiness of the diiip . * . provided 
in case of any loss, injury, or damage arising 
from or due to unseaworthiness of the ship at 
the beginning of the voyage all reasonable 
means shall have been t^en to provide 
against such unseaworthiness. The co. may 
entrust to experienced or qualified ofticers, 
servants, or agents the dutv of providing 
against unseaworthiness, shedl then be 
deemed to have fulfilled its obligations 
hereunder . . : deffcs. had failed 

to discharge the orvu8 which lay on them of 
proving that the vessel was unseaworthy at 
the begfinning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as (a) they had taken all 
reasonable means to provide against un- 
seaworthiness, & (6) they had entrusted to 
experienced & qualified officers, servants, or 
agents, the duty of providing against un- 
seaworthiness, & must therefore be deemed | 
to have fulfilled their obligations under the 
bill of lading. — Cosmopolitan Shipping Co. 
(Inc.) V. Hatton & Cookson, Ijtd. (Livkr- 
POOt) (1929), 143 L. T. 296 ; 36 Com. Cas. 
113, C. A. 

Annoiation : — Refd. Tempus Shippinpr Co. v. Lotiia Dreyfus 
& Co. (1930), 99 L. J. K. B. 663, 

8059b. Effect of incorporation of Harter 

Act.] — ^Where a cargo of flour, shipped under 
bills of lading which incorporated the United 
States Harter Act, was damaged owing to 
insufficient ventilation & failure to draw off 
hot air from the holds, such failure bein^j due 
to the character & construction of the ship i — 
Held: (1) the damage to the flour was 
caused by breach of the implied warranty of 
seaworthiness for the cargo in question ; 
& (2) the United States Harter Act did not 
ex^ude the implied warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use duo diligence to make 
the ship seaworthy. — Thk Erik Bo ye (1920), 
142 L. T. 335 ; 18 Asp. M, L. C. 66. 

3070a. After additional cargo taken on 

board.] — Pltfs. engaged defts., who were 
barge owners, to lighter cei^tain machinery 
from a steamer in Millwall Docks to Fulham, 
the contract containing an owner’s risk 
clause. Defts.’ barge, having taken the 
machinery on board, proceeded to another 
steamer Ac took in additional cargo. While 
alongside this other steamer the barge was 
holed by on unknown vessel, Ac owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for broach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seaworthy when pltfs.’ machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part of the voyage, defts. were pro- 
tected by the owner’s risk clause : — Held : 
the loadmg was not completed imtil the 
additional cargo had been taken on board, 
&, therefore, as the barge was unseaworthy 
at the time when she started on her voyage, 

S ltfs. were entitled to recover. — Thompson 
; Norris MANUPAcruBiNa Co., Ltd. v. 
Abdley, P. H., & Co. (1929), 46 T. L. It. 
120 ; 74 Sol. Jo. 27. 

3071. Add, Annotation: — Mentd. Wadsworth 

Lighterage & Coaling Co. v. Sea Insee. Co. 
(1^9), 85 Com. Cos. 1. 


3089a. Sailing without mate.l^BxmNARD Sc 

Algers, Ltd, p. Player, Richard & Oo. 
(1928), 72 Sol. Jo. 603. 

3099a. .] — Pltfs., as ovTiers, chartered 

a steamer to a co. to load a cargo of grain in 
the River Plato & bring it to Europe, The 
charterparty provided : The steamer shall 
not be liable for loss or damage occasioned 
by . , . fire ... or any latent defect in 
hull, machinery, or appurtenances^ At 
“ Average, if any, payable according to York- 
Antwerp Rules, 1924.” Rule D of the York- 
Antwerp Rules was as follows : ” Rights to 
contribution in general average shall not bo 
affected though the event which gave rise to 
the sacrillco or expenditure may have been 
duo to the fault of one of tlio paiHes to the 
adventure ; but this shall not prejudice any 
remedies which may be open against tliat 
party for such fault.” On the voyage the 
hunker coal caught fire, & pltfs, inciured 
expenses through the steamer having to put 
into Montevideo to have the lire extinguished, 
Ab part of the cargo was damaged & part was 
lost. In an action by the shipowners against 
owners of cargo for general average contribu- 
tion defts. plc^oded that the steamer was 
unsoaworthy by reason of a defect in the 
bunker coal, & iiiey counterclaimed for 
damage to th(*ir cargo i>y th*e. Pltfs. con- 
tended that as ilie lire had happened without 
their fault or provity thc*y were relieved from 
liability on the counterclaim by s. 602 (i) 
of the Merchant Shipping Act, IHOi (c. 60), 
s. 602 (i) : — Held : as pltfs. were protected 
by s. 602 (i) from liability for damage by lire 
Afc therefore the expenses were incurred by 
pltfs., not on tlioir own behalf, but on behalf 
of all the iutorosts concerned, pltfs. wore 
entitled to recover on their claim, & (per 
Cuu,) defts. were not entitled to recover on 
their counterclaim. — T empos Hiiipping Co., 
V. Diiryfuh, Louis At Co., I/td. (1030), 
09 I.. J. K. R. 053 ; 40 T. L. K. 043 ; 36 
Com. ('as. 31, O. A. ; [1030] 1 K. B. 009 ; 46 
T. L. n, 280 ; 35 Com. Cas. 374. 

3099b. - - * -.]“ Fiumana SocibtA Di Navi- 

GA35IONB V. BuNUE A Co., Djd., No. 4313b, 
poet. 

3100. Add. A7mofations’:- -Refd. Foreman & Kllams 
V. Federal Steam Navigation Co., [19281 2 
K. B. 424 ; Cosse Millerd v. Canadian 
Goverxunent Mei’chont Marine, The Canadian 
Higldander. [1929] A. 0. 223. 

3107. Add. Annotations Refd. The llayle, [1029] 
P. 276. Mentd. Belfour v. Mace (1928), 13 
Tax Cos. 639. 

3110a. Flour— Insufficient ventilation ol Holds.] — 

The Eric Boye, No, 3060b, ante. 

8118. Add. Annotaiiotm : — Apld. Firemen’s Fund 
Insco. V. Western Australian Insco. Ab Atlantic 
Insce. (1927), 138 L. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. liatUm Ac 
C’oi>kiK>n, Ltd. (Liverpool) (1929), 143 L. T. 
296. 

3124. Add. Atmotaiion : The Touraine, 
[1928] P. 68. 

3128a. — Cosmopolitan Hiiippino Oo. 

(iNc.) V. Hatton As Cookson, Ivtd. (Liver- 
pool), No. 3069a, ante. 

8129. Add, Annoiation : — Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton Ac Cookson, 
Ltd. (Uverpool) (1929), 143 L. T. 296. 

8170. Add. Annotationa : — As to (1) Refd. Cos- 
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mopoUtan Shipping Co. (Inc.) v. Hatton & 
Cookflon, Ltd, (Liverpool) (1920), 143 L. T. 
296 ; Tempus Shipping Co. v, Louis Dreyfus 
^ Co., [19S0] 1 K. B. 609. As to (2) Bdd. 
Akt. Ocean v. Harding, [1928] 2 K. B. 871. 
3172. Add, Annotation : — Befd. Frenkel v. 

McAndrews &, Co., [1929] A. 0. 545. 

3175. Add, Annotation: — FoUd. Frenkel v. Me- 
Andrews & Co., [1929] A. C. 545. 

3176. Add, Annotation: — Consd. Frenkel v, Mc- 
Andrews & Co., [1929] A. 0. 546. 

3177. Add, Citations :--affd, [1029] A. 0. 645 ; 98 
L. J. K. B. 889 ; 141 L. T. 33 ; 46 T. L. B. 
311 ; 34 Com. Cas. 241 ; 17 Asp. M. L. 0. 682, 
H. L. 

3188. Add, Anmtcdion : — As to {1) Apld. Canadian 
Pacific By. v, Kelvin Shipping Co. (1927). 
138 L. T. 369. 

3224. Add, Annotedions : — Held. Vlassopoulos v. 
British & IiV)reign Marine lusce. (Do., [1929] 
1 K. B. 187. Mentd. Gosse Millard v. 
Canadian (3k)vemment Merchant Marine, 
[1928] 1 K. B. 717. 

3286. Add, Annotation : — OeneraUyt Mentd. Foster 
V, Driscoll, Lindsay v, Attfleld, Lindsay v, 
Driscoll, [1920] 1 K. B. 470. 

3245. Add, Annotation : — ^Refd. Tempus Shipping 
Co. V, Louis Dreyfus &: Co. (1930), 99 L. 3. 

K. B. 663. 

3286. Add, Annotation: — As to {\) Befd. Frenkel 
V, MacAndrews & Co. (1929), 17 Asp. M. L. C. 
582. 

3293. Add, Annotation Befd. The Vectis, [1929] 
P. 204. 

8604. Add. Armototimis : — Distd. Dampaelskab 
Svendborg n, L. M. & S. By. Co, (1029), 141 

L. T. 621. Befd. Smith, Hogg v, Bamberger 
(1928), 97 L, J. K. B. 726. 

3620. Add. Annotation : — Consd. Foster v. Driscoll, 
Lindsay v. Attfleld, Jjindsay v. Driscoll, [1929] 
1 E. B. 470. 

8624. Add. CUaiim 17 Asp. M. L. C. 306. 

Add, Annotation : — Beid. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

86S4a. Charges for work done beyond ** delivering 
cargo ** — Meaning of delivery.] — By a 

charterparty for the carriage of a cargb of 
timber from the B. to G. it was provided 
{inter alia) as follows : clause 16 : ** For any 
work done by the vessel at the port of dis- 
oharp^ beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignees shall 
pay to the shipowner the cost thereof plus 
16 per cent.” : — Held : upon the true con- 
struction of clause 16 of the charterparty 
the vessel had not delivered the cargo until 
4t had lowered it into wagons & released the 


attachment to the otana wbiidi lowered it.^ 
Dajopskip Ssi4sacaB BvsiniBOBO e. Lokdon 
M lDI.Ain> ds SCOTTXBB Bt. Oo., [1980] 1 K, B. 
88 $ 99 L. J. K. B. 66 : 18 A^. H* L. B. 
27; sub nom, Daupseiskab &vmxmoBa v, 
JjOKDON MroLAUD SOOTTISB By. OO., 
141 L. T. 621 : 46 T. L. B. 691 ; set nom, 
SvBNDBoita v. Loia>OF Midland 8c Scottish 
By. Co,, 34 Com, Osm, 859, 0. A. 

3685. Add. Annotation: — Consd, Smith, Hogg v, 
Bamberger (1928), 97 L. J. K. B. 726. 

3642. Add, AnnotcUion : — ^Befd. Lambert v, 1. B. 
Oomrs. (1927), 12 Tax Cas. 1068. 

8648. Add, Annotationa : — Mentd* The W. H. 
BandaJl, [1928] P. 41 ; Horwood v. States- 
man Publishing Co. (1929), 98 L. J. E. B. 
450. 

3S4ga. Mo other goods to be dis- 

charged.] — Certain cotton goods were carried 
from L. to B., where they were discharged 
into a lighter. Certain other iron goods, 
packed in* a wooden case, were being lowered 
into the same lighter when the case broke 
&> the iron goods fell out into the lighter & 
holed it. Sea- water entered & damaged the 
cotton goods. U nder the contract of carriage 
lighterage was to be ai> the risk of the owners, 
the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the owners of the ship : — Held : 
(1 ) if the sea transit had ended when the goods 
were placed in the lighter, defts. were protected 
by the terms of the bill of lading. The sea 
transit, however, had not ended: the dis- 
charge into the lighter was part of the 
operation of discharge from the ship & was 
not complete as long as there were other goods 
to be discharged into the lighter ; (2 ) the 
exception relating to loss due to insufficiency 
of packing in Carriage of Goods by Sea Act, 
1024 (c. 22), Art. IV. (2) (n), was wide enough 
to cover the case of the packing of other 
goods, though primarily it would apply to the 
goods themselves that were lost or damaged ; 
(3) on the evidence defts. had shown no 
negligence on the part of themselves or their 
servants Hd were therefore exempt from 
liability under Art. IV. (2) (g). — Goodwin, 
Fekbeira a Co., Ltd. v. Lahpobt & Holt, 
Ltd. (1929), 141 L. T. 494 ; 46 T. L. B. 621 ; 
73 Sol. Jo. 402 ; 18 Asp. M. L. C. 38. 

Annotation : — An to (1) Distd. LindMty Blee Depots, Ltd. v. 

Motor TTulon Insoe. Co. (1S30>, 46 T. L. B. 672. 

8665a. ** Bevarsibla ** working days — ^How Inter- 
preted.] — ^Pltf., the owner of amotcMr-echooner. 
chartered her to defts. to make a number of 
voyages with cargoes of bricks from B„ 
in Belgium, to London. The chartemarty 
provided : ” The cai^o to be loaded & dis- 
charged together witmn five reversible work- 
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sd. ** Oudomanf ” — B&rth 

designated by wnaiyner not c^vAcemarv 
berth — Refutial to dtaeJuarge.] — Nova 
Scotia Fubtsliskr Co„ Ltd. v. 
{3.S. " Nida» •’ (Can.). [1929] 3 D. L. R. 
184.— CAN. 
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8666 ilL .]~*A charter-party 

whioh provided for loading at a dally 
rate conti^ed a olanse that tho 
Hteamer abonld employ stevedores 
appointed by the ohartesars, but the 
oaigo was to be stowed iinder the 
captaln^i sapervisfon. Time for load- 
ing was to be reckoned from twenty- 
four houn after the master had givm 
wiittem notieo that the steamer was 
ready to load. The master, on 
atrivlng at the port of loadtog, gave 
noUoe of readiness. There was eo^ 
one Usm of stevedores at the por^ 

U02 


which had been nominated by the 
chartame. but owing to shcartage of 
labour caused by congestion of shipping 
the ship could not oommenoe to load 
until some days after noUoe bad been 
Riven. There was available during 
uds time suffldent casual labour to 


: the oharteiers ware liable for 
demurrage. — "Re Lotns Drarrros ec 
Co. dc Snt WnxxsM Bxaboow Burnt 
dc SONS, last., (1828] S. A. 8. R. 117,-— 

AUB, 
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•a* time to oomiaeiice from AM hiifh 
wjt« St w oa loa^ or dtwdiacgiiig b^. 
Oherteeer is m^^edto keep the veseel on 
i*“*?*P “®* enoeedlng ten days at the 
**“•.5* H- ?® ”®* re^ster ton per day 
payrtle day V day.” On a claim by the 
chartereas, for demurraire : 
word “ reversible ” did not 
enutle tbe charterers to set off days saved 
on one voyage against days lost on another 
voys^e under the same charter. — V krben v 
^glo-Dutch Briok Co. (1927), Ltd. (1929). 
46T.L.R.656; 73 Sol. Jo. 461, 0. A. 

3801. AoMl. Attttoto^toH .•—Reid. Alrt. Ocean v 
Harding, [1928] 2 K. B. 371. 

3816. Add, Annoicdion .-—Aa io (2) ApW. Finlay, 
JTames & Co. v, N. V. Kwik Hoo Tong, [1929] 
1 H. B. 400. 

8886. Add, Citation .*—17 Asp. M. L. C. 246. 

8080a. ** Per working hatch.**]— -A charter 

party on a modified Form A of the Chamber 
of Shippir^ Welsh Coal Charter, 1896, 
provide that a coal cargo was to be taken 
from alongside by consignees at the port of 
discharge at “ the average rate of 125 ions 
per working hatch per day.” A marginal 
note or memorandum stated that consignees 
wore not obliged to take cai^o at a higher rate 
than 600 tons per day. Deimatch money 
was to be payable at the rate of £16 per day. 
The cargo, which consisted of about 4,600 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & the conse- 
quential payment or non-payment of despatch 
money : — Held : the term in the charter- 
party “ working hatch ” denoted a hatch 
which could be worked because there was 
cargo in the hold underneath it waiting to bo 
discharged ; the charteiparty provided for 
discharge at the average rate of 125 tons per 
each working hatch per available day & 
not 600 tone per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of dischaige from the remain- 
ing holds remained at 126 tons A was not 
proportionately increased ; A the lay days 
were in the circumstances eudly ascertainable 
by simply dividing by 126 the number of 
t<^ of coal in the hatch which contained the 
largest quantity of cargo. — T he Sandqate, 
[1930] P. 30 ; 99 L. J, P. 49 ; 142 L. T. 360 ; 
35 Com. Gas. 221; 46 T. L. B. 116, C. A. 

8875. Add, Annotedim : — Apld. Verren v, Angio- 
Dutch Brick Co. (1927) (1929), 46 T. L. R. 
404. 

8989. Add, Annotation : — Refd. Verren v, Anglo- 
Dutch Brick Co. (1927) (1929), 45 T. X.. R. 
404. 

4001». Wbether lien clause Incotporated 

i& bin of ladingj — ^A st. Ocean v. Hard- 
INQ (B.) dc Sons, Ltd., No. 1780a, anie. 


Add, Anmtation :-~~As to (2) Consd. Tempua 
S^ppmg Co. t?. Louis Dreyfus dp Co. (1980), 
99 L, J. K. B. 668. 

4126a. Validity of oharterparty— Breach of duty by 
broker procuring charterparty — Rattficatton 
of wrongful act.]— Akt. Ocean v. Hard- 
ing (B.) & Sons, Im).. No. 1780a, ante. 

4165. Add. Annotation : — A a to (6) Refd. Tempus 
** ^^>018 Dreyfus & Co., [1930] 

4178. Add. Annotation : —Consd. Tempos Shipping 
Co. V. Louis Dreyfus & Co. (1930), 99 L. J. 
K. B. 063. 

4202a. Claim based on Merchant Shipping Act, 

1894 (c. 80), s. 602.1 -Tkmpcs Smppma 0o„ 
Ltd. V. Dreyfus (lioow) & Co., I^d., No. 
3090a, attU\ 

4221. Addt Annotations Symington o. 
Union Insce. Hoc. of Canton (1928), 97 L. J, 
K. B. 646; Tempus Shipping Co. v. J^ouis 
Dreyfus & (’o., [19301 1 N. B. 699. 

4225. Add. Annotatioyis : — As to (1) Consd. 
Fiumana Soeieta Di Navjga/.iono v. Bungo Si 
Co., 11030] 2 K. B. 47. As to (2) Consd. 
Tempus Shipping Co. v. Louis Dreyfus & Co. 
(1930), 99 L. J. K. B. 663. 

4248a. .1 — Besps. insured claimant’s steamer 

by a policy providing that general average 
was to be adjusted according to the Yora- 
Antwerp Rules of 1924. The ship waa 
charier^ to go to Bordeaux to load for 
CardilY, tlio chart orpart y also providing that 
average, if any, 8lu>uld be w*tilo<l according 
to those rules. During loading at Bordeaux 
the foremast broke. Si damage was done to 
the ship. For the purpose of repair sht* was 
moved to another dork within the port, Ar 
the shipowners incurred oxpcaiaes as follows : 
wages & provisions of crew, cost of handling 
Si discharging cai'go for the jpurposo of 
repairs, cost of coal consumed in ^ing in 
& out.& keeping steam up, expense m towing 
in Si out Si mooring & port expenses, A cost 
of coal consumed in shifting the vessel. 
While staying at Bordeaux the ship was in 
no danger. On completion of repairs Ac 
loading she left for CardiiT, Si wliile she was 
at sea she fouled some wreckage without 
any negligence of those on boa^ her, & 
though there was no iounediate danger she 
waa made unfit to encounter the ordinary 
perils of the sea, & the master put into Cher- 
bourg, as a port of refuge, & liad repairs 
etXeeted. The expenses at Cherbourg wore 
similar to those at Bordeaux Held ; 

(1 ) the cost of repairs in each case was recover- 
able as particular average ; (2) the other 
expenses at Bordeaux could not be claimed as 
general average, since no danger waa in 
operation there ; (3) the other expenses at 
Cherbourg could be claimed as general 
average amce, though there waa no immediate 
danger, the vesael waa not fit, without repair, 


FART Vn. SECT. 7, SUB-SEOT. 9. -A. 

iS. Zkfenee»--^PraeHas as to detiverv 
at port of desUnaHon.] — Pltf. con- 
ateoad a pookMie of goods br d«ft.’« 
smp from Mubonme to Sydney iindCT 
the tenns of a bill of lading which 
provided <kat sSl liablUty of deft, 
should osase **as soon os the goods 
see tree tram tbe sbto’s tackles.’' tc 
•aotber iMoned tberaon, 

i ** dioQld the owner fail to take 
of tbe goods la aocoidaiioe 


with the terms of tMs contract, such 
goods may be without notice tran 
shipped into lighters or other or^t, 
landed, warelunieed, eto^, or in any 
other way provided for, at The ownerw 
sole risk & exponM.” Evidence was 


‘ 9 


of the ronidimee taking delivery at 
the ship’s slings the goo^ ware taken 
by defi.'8 servants ft tallied into a 
store, ft were sobieQnently tallied out 
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by deft.’s servants to the consignees ; 
that a small charge was made by deft, 
for stacktug the goods ; that tbe 
package in qnestion uas tallied into 
the store bnt could not solwequcntly 
be found. In an action by pltf. for 
damages for loss of the gorals : — HrUl : 

R ltf. was not entitled to succeed. — 
LKANB «. AUSTRATJAN HTKAUSniPS 
l>ry.. Ltd. <102»), 41 C- L. 11. 484; 

V. L. n. 116 ; 2 A. L. J. I«7 ; 
11929 Argna L. K. 61. ~A1». 
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to encounter the perilB of the sea.-oV’LABSO- 
POULos V. Bsttish & Fobbion Marine 
Insurance Co., lyro., [1929] 1 K. B. 187 ; 98 
L. J. K. B. 63 ; 14J0 h. 4^ ; 44 T. L. R. 

17 Asp. M. Jj. G. 644. 

4258a. .] — Vlassopoulos v, British & 

Foreign Marine Insurance Co., Ltd., 
No. 4248a, ante, 

4260, Add, Annotations : — Qcnerallyt Refd. Vlasso- 

g oulofl V, British & Foreign Marine Insce. 
JJif ^ Mentd. Gosse 

Millard V, Canadian Government Merchant 
Marine, [1928] 1 K. B. 717. 

4'260a. Vlassopoulos v, British & 

Foreign Marine Insurance Co., Ltd.. 
No. 4248a, ante, 

4f2B0, Add. Annotation Tempus Shipping 

V. Ixiuis Dreyfus & Co. (1930), 99 L. J. 
K, B. 663. 

4288a. Cost of shifting ship.]— Vlasso- 

poulos V . British & Foreign Marine 
Insurance Co., Ltd., No. 4248a, ante. 

4818. Add. Annotations: — As to (2) FoUd. 
Fiumana Society Di Navigazione v. Bunge & 
Co., [1930] 2 K, B. 47. Refd. Tempus 
Shipping Oo. V, Ixiuis Dreyfus & Co., [1930] 


?»6i 


4818a, - — Effect of York-Antwerp 

Rules, 1M4, rule D.J — Tempus Shipping Co., 
V, Dretfds (Louis) & Co., Ltd., No. 
3099a, ante, 

4818b. ' ~ - — . — ,] steamship be- 

longing to pltfs. was chartered to carry a 
T?/ various ports in the 

^ ^ deliver the same at Antwerp 
or Rotterdam. The charterpoi'ty provided 
that average, if any, was to bo payable 
according to York-Antwerp Buies, 1024. It 
also contained an exceptions clause whicli 
provided that tlio steamer should not be 
liable for loss or damage occasioned “ by fire 
from any cause or whorc^soever occuiTing 
. • . or any latent doiocts in hull, machinery 
or appurtenances . . . arising in the naviga- 
tion of the steamer, even when occasioned 
p default or error of judgment 

of the . . . master, mariners or other 
servants of the sliipowners . . . (not I'esidt- 
however, in any case from want of due 
diligence by the owners of the steamer, or by 
the ship's husband or manager).” The 
steamer bunkered at Hottordam, whei'e she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Europe. 
8he carried a cargo of coal from Cardiff to a 
port jn the Plate & was kept waiting a foi-t- 
night before she could get into her berth to 
discharge that cargo. Shortly after she had 
arrived at her lirst loading port in the Plate 
& had commenced to load a cargo of maize 
a m>B broke out by spontaneous combustion 
in her bunker coad, which bad been on the 
ship for two A a half months since June SO, 
A: had been carried through the tropics, & 
a portion of the bunker cw was shifM on 
to the deck. The ship then proceeded to 
another port in the Plate to complete loading 
her cargo of maize. On the way another 
"re was discovered in the bunker coal, which 


I was extooguished alter a fortnight after 

I discharging all the bunker coal on to the dedc 

A subsequently r^lacing it in the bunkere. 
The owners of the steamer claimed to recover 
from defts., who were the indoEsees of the 
bills of la^ng in respect of the cargo of maize, 
a contribution in genend average for the 
expense so incurred: — ffeld: (1) the un- 
explained occurrence of the fires afforded a 
reasonable presumption that they were due 
to a defect or mmtoess of the bunker coal 
at the time of the loading of the cargo which 
amounted to a breach of warranty, A as the 
ship was unseaworthy pltfs. could not 
recover a general average contribution from 
the cargo owners for sacrifice due to their 
own fault A breach of contract ; (2) neither 
the exception in the charterparty of latent 
defects nor Kule D of the York-Antwerp 
Buies, 1924, which provided that a claim in 
general average was not to be barred because 
it arose by the default of the carrier, enabled 
pltfs. to maintain their claim for a contribu- 
tion in general average. — ^F iumana SocibtA 
Di Navigazione v. Bunge A Co., Ltd., 
[1930] 2 K. B. 47 ; 99 L. J. K. B, 626 ; 143 
L. T. 287 ; 36 Com. Cas. 193. 

4818c. ~ ~ Effect of exception of latent 

defects.] - Fiumana SocibtA Di Navi- 
GAZioNB V. Bunge A Co., Ltd., No. 4313b, 
ante. 

4368. Add. Annotations : Retd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468; 
Dompsclskab Hvendborg v. L. M. A 8. By. 
Co. (1929), 141 L. T. 621. 

4372. Add. Annotation : — Dlstd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 

4892. Add. Annotaiion : — Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

4394. Add. AnnotcUions : —Dlstd. Smith, Hogg v, 
Bambeigor (1928), 07 L. J. K. B. 726, Consd. 
Dampselskab Svendborg v. L. M. A S. By. 
Co. (1920), 141 L. T. 621. Retd. Finlay, 
James A Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 

4440. Add. Ainiotation : -Retd. Smith, Hogg v 
Bamberger (1928), 97 L. J. K. B. 468. 

4449. Add. Armotaiton : — Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J, K. B. 726. 

4452. Add. Annotaiion Refd. Smith, Hogg v. 
Bamberger (1028), 07 L. J. K. B. 468. 

4470. Add. Citations . —[1929] 1 K. B. 160 ; 97 
L. J. K. B. 726 ; 130 L. T. 676 ; 72 Sol. Jo. 
436 ; 34 Com. Caa. 47 ; 17 Asp. M. L, 0. 605. 
Add. Annotation : ~~ Retd. Dampselskab 
Svendborg v. h, U. A S. By. Co. (1920), 141 
L. T. 621. 

4472. Add. Annotations: — Consd. Smith, Hogg r. 
Bamber^r (1028), 97 L. J. K. B. 726. Refd. 
Dampsel^ab Svendborg v. L. M. A S. By. 
Co. (1920), 141 L. T. 621. 

4476. Add. Annotation: — As to (1) Consd. Smith, 
Hogg V, Bamberger (1928), 97 L, J. K. B, 
468. 

4485. Add. Annotations : — DlStd. Smith, Hogg e. 
Bamberg (1028), 97 L. J. B. 726. RoM. 
Dampselsxab Svendborg v. L. M. S. By. 
Co. (1929), 141 L. T. 621. 


PART VU. SECT. IS, 8UB-8BCT. 1. 
4830 1. RtfOid;., 38 S. a R. 1 

43S71. BewKl.. SSaa R. 1. « 


PART VU. SECT. IS, SUB-aaKT. A—B 
r. JimaA, 30 8. a R. 473. 
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44911ft* ■ 

(WOKINO), I/ED. 
lioyd L. B. 387. 


-.] — Bkewsteb & Co. 
V. Bbckbtt (1929), 34 


4502ft. — 

defte. «re liable for a breach of duty on defte.* 
part thro ugh the lighterman having given 
a receipt to goods as marked, when, in fact, 


voL m-ainiiw. otm 44Wi- wwi. 

they were not marked. . . . Xhe evidence 
before me ia that the course of business is to. 
the stevedore to tally Uie marks, ds to the 
lighterman, unless he is specially instructed, 
to accept the tallying of the stevedore. — 
Vavasseur & Co., Ltd. v. Port of London 
Authorety (1920), 4 LI. L. Kep. 289; on 
appcalt 6 LI. L. Rep. 192, C. A. 


Part VIII.- 

4521. Add. Annoiation : — Apprvd. Glen Line, Ltd. 
V. A.-G. (1930), 46 T. L. B. 451. 

4504. Add. AnnoUUion : — Held. Glen Line, Ltd. v. 
A..G. (1930), 36 Com. Oas. 1. 

4650. Add. Annotation: — As to {!) Apld. A.-G. v. 
Glen line ds Liveroool & London War Bisks 
Insce. Assoon. (1929), 84 Com. Cas. 309. 

4761. Add. Annotation : — Refd. A.-G. v, Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

4887. Add. Annoiaiiona : — Generally^ Reid. SheU- 
Mex V. Elton Cop Dyeing Co. (1928), 34 Com. 


-Freight. . 

Cas. .39 ; Maine A Now Brunswick Electrical 
Power Co. r. Hart, 119291 A. C. 631. 

4862. Add. AnnoUtiion Tietd. Canada Atlantic 
Grain Export (Inc.) v. Eilem (1920), 35 
Com. Cas. OO. 

4882. Add. Annoialioit : - Refd. Akt, Ocean v. 

Harding, [1928] 2 K. B. 371. 

4931. Add. Ajinoiation Refd. Perry v. Equit- 
able life Assce. Society of U.S.A. (1929), 
45 T. J,. R. 468. 

4945. Add. Annotation : — Refd. A.-G. v. Glen Lino 
& Liverpool d: Ix>n(lou War Bisks Insce. 
Assocn. (1929), 31 ('om. Can. 309. 


Part XI. — Contract of Towage. 

6130. Add. Citations 44 T. L. R. 140 ; 17 Asp. M. I.. C. 341. 


Part XI L 

6186. Add. Annotation: — As to (1) Consd. The 
Otranto, [1930] P. 110. 

5194. Add. Annotation : — As to (3) Refd. Canadian 
Pacidc Ry. v. Kelvin Shipping Co. (1027), 
138 L. T. 369. 

5354. Add. Annotatio7i : — Refd. The Vectis, [1929] 
P.204. 

5859. Add. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

5878. Add. Annoiniiun : - Refd. McGrjwan t’. Stott 
(1923), 99 L. J. K. B. 367, n. 

5400. Add. Annotation : — FoUd. The Harkaway, 
[1928] P. 199. 

5400a. .] — Defts.’ sailing barge came to 

anchor in a river. She was lying on the 
mud anchored with fifteen fathoms of chain 
leading from her bows on to the mud &. 
thence to the anchor lying in the channel, 
which at low water was a mere gut-way thirty 
feet wide. Pltfs.’ motor boat, drawing 5 feet 
3 inches aft A with about one foot of water 


Collisions. 

under her, coming up tlie river in the deepest 
water there was at the time, went over onf> 
of the flukes of the anchor projecting up out 
of the mud at the bottom of the river, & was 
holed & sank iivid : having regard to the 
shallowness of the water the anchor ought 
to have been buoyed or some other warning 
given of its position, & defts. were liable to 
pltfs. to the damage sustained. -T he 
Harkaway, [1928] i*. 199 ; 97 1.. J, P. 113 ; 
139 L. T. 615; 44 T. J.. R. 649; 17 Asp. 
M. L. C. .503. 

J/tno/o/tjm : -_Bdld. Uiirioy C. r. I.loyU Krhv 0^29), 4.'> 

I 5439. Add. Annotation : - -Consd. U'he Otranto, 
[1930] P. 110. 

5446. Add. Annotation : —Betti. The Otranto, 
[1930] P. 110. 

5517a. - .] —The Daomau, No. 

5608a, post. 

5521. Add. Annotation -Apld. The Palembang, 
[1920] P. 246. 


PART VIU. SECT. 8, SUB-ftSOT. 8.— B. 


--Cocxsoif «. Osowaxi (1868). 2* 
V. C. R. 83.— 0AM. 

PART DC. SECT. 2. 8UB-«ECT. 1. 

, I, At tbe trial of the 

owner of a motor boat for a oontm- 
vootJon of 1884 Aet, s. 271 (1). tlie 
evideiioeaddiioed wne tbat on a certejn 
oocMten tbe oaiftod a party of 


on a ploasure excursion on the Clyde, 
without a Board of Tradu ocrtJilcato - 
Httd : tbat tbe oxprem,ion ** pAmengor 
steamer’' did not nooeasarily Include 
every ship wbidi onany oooMion carried 
venems other than the owner A taJji 
family, A tilie master A crew; A, 
aoooraingly, ttiat it was not estabUsbed 
that the motor boat was a paaaenger 
eteamer, A tbat tbe eherilt aubetltute 
who beard the caae waa entitled to Hod 
tbeaconaed not of thechaiye. — 

Yomro 9. Docasnrr. Yoxjvq p. kyub, 
(1929) S. a (J.) 87.- 


PART Xll. SECT. 2, bUB-SEOT. 15. F. 

6408 Iv, .1— 'I’ho doKcond- 

ing rctml comlOR with the current in 
eutitted to cotuiidoraliou, A an up- 
coming vefweJ, in n iiurrow ebannei, 
wliore naviffation la itjti'i<»itr>, Noelng 
another vewtel oomiiiff down sUtsam. 
moat atop. A if necosMary come to a 
poaitlon of aafety below the point of 
d.’inKer A there remain until the cduuinol 
la cteer. — Biakpauu Oijl Co. or Nnw 
jKRSXr P. a.S. “ XKALA.” INDVSTRY 
8i). Co., Lav. «. SJil. JAKtti MoOkk, 
{1929J Ex. C. li. 280.— CAN. 
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Caiei 8528— MMi. Enqlish AMD Esenbe 

5528. Add, Annotation: — As to (1) Could* Onie 
Palembaiig, [1929] P. 246. 

5566a. — Steering definite course to doflnlte 
destination.] — pilot veesel when not en- 
gaged on her station on pilotage duty but 
steering a definite course to a de^te doOTina- 
tion, for example, returning to port to land a 
pilot, must not exhibit the pilot boat lights 
prescribed by Art. 8 of the B^nilations for 
Preventing OoUisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
regulations. — T hb KiNOSTOd^ (1929), 99 

L. J. P. 19. 

5578. Add* Annotation : — ^Refd. The Tovarisch, 
[1929] P. 293. 

6576. Add. Annotation : — As to (2) Apld. Don- 
caster V. Sudlow (R.) & l^ns (1929), 22 
B. W. O. 0. 684. 

6562. Add. Annotation : — Aa to (1) Refd. The 
Tovarisch, [1929] P. 293. 

5606a. Other vessel moored.] — ^A dumb 

hopper made fast by forward moorings to 
a moored vessel, & swinging with the tide, is 
herself a moored vessel, A not a vessel imder 
way within the Port of Liondon River bye- 
laws. The M., a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blaokwall Reach, River Thames. Her 
after moorings were cast ofC, A she com- 
menced to awing with the tide, being still 
made fast forward by her forward moorings. 

She was exhibiting one white riding light 
forward A; one white ridi^ light alt. In 
these circumstances the JP., a steamship 
bound up-river, came into collision with the 

M. : — Nvld : (1) the M. was not a vessel 
under way ; (2) in any case the was 
probably a “ lighter ” within the meaning 
of the Port of l^ndon River bye-laws 1914- 
26, & was not required to carry side lights 
when under way, A no lights were laid down 
by the bye-laws for her to carry ; (3) the M., 
being moored to the dredger, which was 
mbored to buoys, was herself moored &> 
bound to exhibit two white riding ll^ts in 
accordance with bye-law 14 ; (4) the D. was 
alone to blame for the collision. — The 
Daqmar (1929), 141 L. T. 271 ; 46 T. h. B. 

808 ; 18 Asp. M. L. C. 41. 

6608b. Dumb barge.]- Pltfs.’ steamship S. 

was lying moored at a tier on the south aide 
of the River Thames. Defts.* dumb barge P. 
was lying inside of the S. & attached to her 
by ropes fore &> aft. When the work of 
receiving cargo from the S. ceased for the 
day the P. was left alongside the S. unlighted 
& unattended. The S. was exhibiting the 
usual anchor light. During the night some 
unknown craft came into collision with the 
P, Sl she filled &> sank, &, as the tide ebbed, 
the 8. rested on the submerged hull of the P. 

A; both vessels were damaged. Under bye- 
law 14 of the Port of Ixmdon River Bye-laws, 
a vessel under 160 feet in length when at 
anchor or moored by night must exhibit 
a riding l^t $ but by proviso (o) to the bye- 
law : ** where masted vessels are lying made 
fast at the moorings in the tiers, omy the 
outermost off shore of suoh veas^ in each 
tier shall be required to exhibit the riding 
light ; A by proviso (e), . Lighten 

made fast at wharves, niers or jettlee or 
alongside vessels thereat, shall not be required 

1S06 


DiOEST StTEFIMMSMT. 

to exUbiti^ riding light (Dlt 

was not negligmit to leave Hie nnatlended t 
but (2) not being a masted veslel nog made 
fast to a vessel at a wharf, pier or jetty, the 
P. could not bring her^ within cjthee 
proviso (a) or (e); aoeordinriy there was 
nothing to take her out of the obligation 
impost upon her wader the main pitft of 
the bye-law to exhibit a riding light ; (8) as 
defts. could not prove that the absence of 
the light was not a cause of the collision with 
the imknowu craft, they failed to discharge 
the onus upon them, A there must be ju^- 
ment for pltfs. — ^T hb Princess, [1929] r. 
287; 98 L. J. P. 158; 142 L. T. 94$ 45 
T. L. B. 627; 18 Asp. M. L. 0. 66. 

5617. Add. Annotation : — Consd. The Palembang, 
[1929] P. 246. 

5630a. Coloured flare.] — The flare-up light per- 
mitted by Article 12 of the OoUision Regula- 
tions in order to attract attention includes a 
coloured flare A is not limited to an ordinary 
flame with no distinctive colouring, but, in 
accordance with Article 1, it must be such 
that it caimot be mistaken for any of the 
prescribed lights. — ^T hb Tovarisch (1980), 
47 T. L. R. 89, H. L. 

5648b. Vessel under way — ^Meaning of ** under 

way.'*] — Under bye-law 28 (e) of the Port of 
London River Bye-laWs, 1914-1926, in fog, 
** a steam vessel under way about to turn 
A whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to . . . port, by two short 
blasts.” Bye-law 6 provides that ” in these 
bye-laws . . . unless there be something in 
the subject or context repugnant to such 
construction . . . the expression * under 
way * when used in relation to a vessel means 
when she is not at anchor ... A includes a 
vessel dropping up or down the river with 
her anchor on the ground.* ’ In order to come 
to anchor on account of fog pltfs.* vessel 
Pakeha, bound up-river on the flood tide, 
sutmded the appropriate signal under bye- 
law 28 (f), hard-a-starboarded her helm, A 
ut her engines full speed astern. When she 
ad swung two or three points the anchor 
was let go with thirty fathoms chain A 
was reported to be holding. Her navigation 
lights were then switch^ off, the anchor 
lights switched on A the bell commenced to be 
nuw for log. The engines had then to be 
woihed half ahead A full speed ahead for 
about a minute A a half to avoid a small 
vessel at anchor, A were then put full speed 
astern for about a minute A then stopped. 
About ten minutes after the anchor had been 
let TO, A when the Pakeha had nearly swung 
head to tide, she was run into by defts.* 
Bteamship. Defts. alleged {inter aUa) that 
the Pakeha was a vessel under way A turning 
in Hie river, A requited, therefore, to conrinne 
sounding the signal of foot short blasts 
fofiowed by two : — Held : foUowitm the 
criterion laid down in The Sek^ The (memot 
No. 6521, as the PakeJia was hoiden by A 
under the control ’* of her anchor during aB 
the time in question, she was not ** under 
way,” A was ri|d»t in tinging her bell, the 
priate rignal fdr a voopd at anehcr in 
pALEMtEAEO, [19291 P. 246 ; 98 
P. 129 : 141 li. T. 889 ; 46 T. L. IL 
496; 18Asp.M.L.C.45. 
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JJUL AnfwUtUim Dlitd* The Pakmbang, 
Cl«a9]P.fi4e* 

MMKb :—-Oen«raUy, RefiL Canton 

Ownen v. Rhesus Owners, [1928] W. N. 214. 

8746IU — ,] — to oomply with the direction 
to ** stop ” & then “ navigate with caution *’ 
a vessel djiould run her way oft & bring 
harsdf as nearly as possible to a standstill ; 
& a vessel which ahe^d that, on hearings the 
tog whistle of the other vessel, she went dead 
slow by stopping her engines & then putting 
them slow wead, & so continued 
altematdy stoppi^ & going slow aliead, 
was not complying with art. 18 . — ^Thb 
* I7in03ff, [1928] P. m ; 97 L. J. P. 128 ; 139 
L, T. 448 ; 17 Asp. M. I., C. 483. 

5787* Add. Annokdion: — Generallyt Refd. The 
Young Sid, [1929] P. 190. 

5818* Add. AnnoioHon : — Mentd. He Transfen*ed 
Giv^ Servants (Ireland) Compensation, [1029] 
A. 0. 243. 

8985. Add, AnrCbiaHona : — Gonsd. The Otranto, 
[1980] P. 110. Rsfd. The Tovariscb, [1930] 
F. 1. Msntd. Canton Owners v. Rhesus 
Owners, [1928] W. N. 214 ; The Young Sid, 
[1929] P. 190. 

8988. Add. Annotation: — As to (1) Gonsd. The 
Otranto, [1930] P. 110. 

5984. Add. Annajtation Refd. The Otranto, 
[1930] P. 110. 


5986. Add. Annoiation : — An to (1) Gonsd. The 
Otranto, [1930 J P. 110. 


5985a. .] — The first duty of a vessel 

keeping her course & speed under Art. 21 
of Sea Regulations, 1897, is to keep her 
course & speed as long as that will enable 
the other vessel to keep out of the way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely pressed, & if the master of the 
vessel is found to have been watching the 
other vessel & doing his best to make up bis 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting.— The Rakza (1898), 79 L. J. P. 21, n. 

Buez. [19211 V. 318. 


598511. •]— Two steamships were meet- 

ing almost end on, showing r^ light to red 
A defta.* vessel ported slightly. When 
stUl a long way off pltfs.* vessel wrongly 
s^boarded A showed her green. Defts.* 
vessel then kept her course A speed, A the 
vessels approacned close together, green to red. 
Not more than one minute before the coUision, 
ddfts.’ vessel sounded a short blast A hard 


a-ported, A afterwards before the ocdlisioii 
stopped A reversed ; pitfci.* vssssl blew a 
short blast in reply, but by some m i st a ke 
starboarded instep of porting, though, if 
she had ported, there would have been no 
coUision t — Held: defte.' vessel was bound 
under Art. 21 of the Sea Regulations, 1897, 
to keep her course A speed until the other 
vessel could not by her own action alone 
avoid the coUision. — T hde Ornkn (19()0), 79 
L. J. l\ 23, n. ; 18 T. h. R. 149 ; 44 Sol. Jo. 
195, O. A. ; reved. on other yrounde (1901), 
17 T. L. K. 359, H. L. 

S935c. -- .]— Two steam \ easels, the K, M, 

A the O., were approaclung each othei* on 
cKtsslng courses or nearly a right angle at a 
Joint speed of nearly 30 knots. The O., the 
stand-on vessel, hatl the A'. M. broad on tlie 
port btw at a distance of several miles. As 
the bearing of tlie A'. Af. did not oltoi’, the O., 
when the Vf'tssels were under tliree-quai'it^rs 
of a mile apart, liard-a^starboaided to pass 
under the stem of the A. Af. A sounded two 
short blasts. Twenty or tliirty seconds 
afterwards the A. M. hard-a-ported A 
sounded one short blast, A the two vessels 
came into colUhion less than three minutes 
after the alteratum of course by the O. ; - 
Held : after a full I'eview of the authorities, 
some margin of tinre in taking action must 
bo allowed to the stand-on vessel under the 
note to Article 21, A under Article 27, before, 
as well as after, the last moment at whicJi 
it is possible for tire give-way vtwd by her 
own unaided action tt> a\oid coUision, A the 
master of the O, was Justilied in acting when 
he did ; the ct. ciinnot Jay down a rule pre- 
scribing the particular action to be token by 
a stand-ou vessel, A liold that any action 
other than taking off way is primd fane 
evidence of negligence ; tlie onue of proving 
that the action tiiken by the O. was negligent 
rested on the A. M. : the master of the O. 
was not to blame for starboarding A keeping 
his speed ; tiio proximate cause of the 
collhdoii was the porting of the A. M, after 
the O. ha4 signatlcHl that she, the O,, was 
starboarding ; A the A. M . was alone to 
blame. — Tim Otban'I’o, [1930J P. 110 ; 99 
L. J. F. 82 ; 142 h. T. 644, 0. A. ; revtd., 
170 L. T. Jo. 614. U. L. 

5985. Add. Annoiatimi to (3) Conid. The 

Otranto, [1U30J P. 110. 

5960. Add. Annotation: — Gonsd. The Otranto, 
[1930] P. 110. 

5965. Add. Annotefion .—Refd. The Otranto, 
[1930] P. 110. 

5977. Add. Annotation .—Refd. The Vectls, [1929] 
P. 204. 
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wliMIe of tbe A.f did not ** nsTtgata 
with osntion." wtthin tbo meanlnar of 
art. 16 of the OoDtoion Kegulafipra, 
after, at least, abs heard that whJaila 
6c theveupon iftonld have reallaed that 
as it fhowad no Indication of broadra- 
ing the dansar was imminently fn- 
ataaslng. — Oismr A Co. (Ownum or 

THK '») V. '* PmsOSSS 

ADKLAinn/’ CAKanraw Vaciwc rtr. 
€o. iOwwHiS' or ” Pntsciaa Ann- 
x.ame **) a. ** Bampholh (B. a 
Adm.), [1 9«« 8 D. L. R. 383 : K*. C. K. 

m i i w. w. R. ete.— CAi/. 

PART XIL nor. 8* eOMBCT. 5.- 

D. <s) V, 

leei L rema mUeritw < 


dock.] — Ilumuer e. Canawian S b- 
Ltsnts, Lto., [I928J Exoh. C. It. 16u.— 

CAN. 

«eet U. .} ~Altho««b a vonttol 

omarglug from a d«<‘k muut Iw j^i* 
iratad with utmost cans, yot ot^ 
Mbould b« luano'Uvred with 
ci^>nMbleratfon to tho dUfltTiJtlea ot tbe 
vemtfi that to rmeiylns. '»he 
tnaatrvvree Sc caution to w 

fiaacM all depend on the dtotanoo 
at which the ehifut i»li|(ht eimh oUior.— 
(K'KA.vic «T*AM«inr Navjoatiow 00., 
Jyrn. r. fl.H. “liiNUAS" & lOHM 
8.8, Co.. liTD. V. «-H. ;; " (Jw*- 

Adm.). tl02«J Ex. 0. B. Tl.— CAlf. 
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6088. Add. Annotation : — ^R6fd. The > Otranto, 
[1030] P. no. 

6080. Add. Annotation: — Consd. The Otranto, 
[1930] p. no. 

6050a. Navigable channel divided Into two falr- 
waye.] — The Zillah, No. 6064a, post. 

6064a. .] — A collision occurred between pltls.' 

& deftfi.’ steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern & 
a southern channel. The two vessels were 
navigating, pltfs.’ steamship up & defts.’ 
steamshij) down, the northern channel, & 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 
Dockyard Ports Regulation Act, 1866 (c. 125 ), 
the Jx>rds Comrs, of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10 , 1003 , it was provided that a fair- 
way would be kept through the inner man-of- 
war anchorage, & in 1009 the Cork Harbour 
Comrs., “in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820 - 
1003 ,” issued with the approval of the Board 
of TYade & the consent of the Admiralty, 
re(iuired by sect. 60 of the Cork Harbour Act, 
1003 , bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41 : 
“ Any regulations for preventing collisions 
at sea for the time being in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port. & shall 
be construed os if tno following bye-laws. 
Nos. 42 to 62 (inclusive), were added thereto, 
tfe the entire fairway shall be deemed to be 
a narrow channel.” By bye-law 63 : “ The 
foregoing bye-laws, where they refer to any 
part of the man-of-wai* anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
temporarily using such parts of the port.” 
The interpretation clause prefixed to the said 
byo-lawB defined “ fairway ” os “ the space 
within the port for the time being reserved 
as a high wav for vessels in motion.” In 
1916 the Harbour Comrs. issued a “ Descrip- 


tion of Fairway,” para. 6 of which wa6 as 
follows : “ From the eastern limit of the 
inner man-of-war anchorage to the White 
Point Buoy there are two fairways— 4^e 
northern fairway & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Dejm-woter Quay, 8; 
thence towards White Point House until 
Bushbrooke Church bears N.W. by W.JW., 
& thence to White Point Buoy showing a 
fixed white light, & on the south by the fine 
of Admlty. battleships’ mooring buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships’ 
mooring buoys, & on the south by the hne 
of Admlty. tori)edo-boat Sc other mooring 
buoys along the north of Spit Bank Sc Haul- 
bowline ” : — Held : subjects to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
ower to reserve space within the port as a 
ighway for vessels in motion, Sc that the 
efLect of the bye-laws, as explained by the 
reservation contained in the “ Description 
of Fairway,” was to constitute in the inner 
man-of-war anchorage two i^eparate fairways, 
divided by the line of mooring buoys, in either 
of winch vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
& pltfs.’ vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in con^liance 
with art. 26,-- The Zillah, [19201 P. 266; 
08 h. J. P. 124 ; 141 L. T. 174 ; 46 T. L. B. 
440 ; 17 Asp. M. L. C. 604. 

6080. Add. Annotation : — Mentd. The Young Sid, 
[1920] P. 190. 

6104. Add. Annotation : — ^Reld. The Otranto 
[1930] P. 110. 

6104a. Right to give signal — Vessel without steer- 
age way.] — Clan Line Steamers, Ltd. 
(Owners op the “ Clan Stuart ”) v. 
Uskside Steamship Co., IjTD. (Owners op 
THE “ UsKHAVEN”), [1929] S. C. (H. L.) 69, 
H. L. 

6116. Add. Annotation ;—Refd. The Vectis, [1929] 
P. 204. 


PART XII. SECT. 8, SUB-SECT. 6.— 
E. (»), 

sj. Negliyent navigalion — TVhat 
nm4}aniit to.] — ** Wicnciiha ” v. Baecii- 
BAY,” BKEOHBAY 8.S. Oo. V. ” WKN- 
OHITA,” f 19881 Kxoh. 0. u. 178.- CAN. 

ik. JJutica of maaterft.]~Ueld : when 
two voKsola aro meet lug In a narrow 
ohannel, oorcful watch must bo kept 
by the maators of each vosfM*! over too 
inovomuut of the other vessel, Sc they 
must be prompt to siimal in oauo of 
emeigenoy resoltlng from their 
manceuvros. Oarelossuess or nogluot 
to so uot, If damage results therefrom, 
is nogltgonoe for whloh each voasol 
efrenaing Is Ualde. — Kabterb Steam* 
HHip Oo. V. ” Alice," j. i». Porter & 
Sons, Ltd. v. "warren,” [19971 
Exch. O. R. a98.--CAN. 

PART XII. SECT. 8, SUB-SECT. 5.— 

E. (4). 

m 1. ■ -.]~A culllslou ocouired 

between the /.. Sc the MoG., soon after 
midnight. In a narrow ohannel of the 
St. Lawrence Klver between bnoya 
93 Sc 94, south of the isdrinsr. Sc dose 
to buoy 98. The weather mm fine dc 


dear, somewhat uvoroc^, but without 
haze. Sc visibility was good. Both 
sWps were going at full speed. The 
Jaw. outbound, going with the stream 
Sc a tide of 3 luiots an hour SC the I. 
iRhpund. When the JkfcG. was abreast 
of the buoy 24 she gave a one-blast 
hlgnal which was answered by the /. 
when abreast of buoy 23, Indloating 
tlmt they would pass port to port. 
The I. always going at full speed, then 
directed her course to poit instep of 
keeping to starboard, oontrary to the 
‘ given, Sc to Art. 25, shoving the 
JucO. to the south : & the oolUsion 
occorred, the 7. striking the MeO. on 
the port Bide jfust amidships, with her 
port bow ffrld .* as the two vessels 
were travelling port to pori: after 
exchanging signals indicating they 
would keep their oourse, the speed ot 
the MoO. in no way contributed to the 
ooUiston, but that the ooUiston was 
entirely due to the fault ot the 7. in 
not Imeplng to starboard ot the 
ohannel SC neglecting to slow np or 
stop 08 good seamanship regulrra. — 
Stakdard Oil Co. op New Jerset 
e. 8.8. **lKAbA,” iNDtnzRT S.S. Oo.. 
Ltd. V. 8S. Jambi MoCIxb (Qnt» 


Alim.), [1929] Ex. C. H. 230.— CAN. 

n i. .1 — United States Shipping 

Board v. The Ship ST. Albans (1928), 
28 S. R. N. S. W. 429 ; 45 N. S 
W. W. N. 104.— AUS. 

PART XII. SECT. 3, SUB-SECT. 6.— 
G. (a). 

6121 Ui. In narrow dtannet 

— CAec/c titffnaLJ — Where a vessel is 
overtaking another in a narrow channel 
such as the Welland Oaual Sc signifies 
her desire to pass by blowing one blast, 
but receives no reply, she Is bound to 
wait. Sc not attempt to go forward so 
as to affect the overtaken vessel until 
permission is obtained. Role 29 of 
the Rules of the Road for the Great 
Lakes is imperative. Sc overrides the 
General Rules which deal with eon- 
dittOQB not covered expresslj by said 
Rule. 

The" check "signal to uot recognised 
by the Great Lakea Rules, Srits met- 
ing Sc effect can only be dotenninad by 
the oboumitanoeB under whldi Vbh 
fllvmi Sc received. — ftMoanniMi-itc* 
Nairmiton LnCEBV. " arEBLOBEMiaT,** 
[1928] Kxflih. a B, 18S.>*«Ali, 
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SuB-SECT, 9 a. — Scheldt. 

6168a. VasMl turning— Dutlas ot other vessels— 
Both to hlame.]— By Article 40, r. 3, of the 
Schddt Bye-^ws a vessel tuming in the 
river must give the appropriate signal, & 
every vessel in the vicinity C*proehe**) 
proceeding against the tide must stop her 
way over^ the ground, & every vessel pro- 
ceeding with the tide must slacken her speed, 
until the vessel tuming no longer presents 
any obstacle *' au pcieaage.'* 

Applts.’ steamship <7., a collier, bound up 
the ^heldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 
get head on tide. Eesps.’ vessel B., one of 
the Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C. 
coming up astern of the A., A when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of tlie C. | 
coming under the stern of the A. on the B.*s 
side of the waterway. The i?. kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went fuU astern. 
The Preddent absolved the B. from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stern of the A. He held 
that the B. was justified in keeping her speed 
‘‘ until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C. but before that risk had developed.” He 
held the C. alone to blame for over-star- 
boarding into the water of the B. Ac fur not 
sounding a signal that she was starboarding. 
The owners of the C. appealed ; — Held : 
Article 40, r. 3, i» directed, not to the moment 
when the approaching ships get up to the 
tuming ship, but to the time when they arc 
coming towards her Ac do not know where 
she may be when thev get up to her ; the 
ship coming against the tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the tuming ship there was in 
fact room for her to pass; {per Gkber, L.J.) 
r. 3 is a regulation for the purpose of ensuring 
the safety of vessels navigating the river at 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the tuming vessel herself, Ac that 
the rule hM to be applied until the tuming 
vessel no longer presents any obstacle ” au 
paseage ” ; & {per Cur,) while the C. was 
to blme, the B. was also to blame for keep- 
ing her speed Ac not stopping Ac reversing her 
engines imtil the risk of collision was apparent. 
Decision of the President varied by holding 
both vessels to blame in equal degrees. — 


The “Chatwood,” [1980] P. 272; 148 
L. T. 736, C. A. 

6166. Add, AnnoiaHon: — Generally,, Retd. The 
Otranto. [1030] P. 110. 

6174. Add, CUaHon .‘—IT Asp. M. L. 0, 289. 

6176. Add, Annataiion Mentd. Hoff Trading 
(L. Ac J. Hoff) Co. t'. De Ruugemont (1929), 
34 Com. Cas. 201 . 

6195. Add, Annoiaiion : — Expld. The Veotis, [1929] 
P. 204. 

6240a. - “Baron Vernon” S.S. v, 

S.S. “ Metaoama,” (192S) a O. (H. L.) 21, 

11. L. 

6241. Add, Antwf aiion : —COMd, Canadian Pacific 
Ky. V, Kelvin Shipping Co. (11)27), 138 ],. T. 
800. 

6248. Add, Annotation:- Apld. Canadian Pacific 
Ky. V. Kelvin Shipping Co. (1927 , 138 Jj. T. 
360. 

6255. Add. Annotation : —Afi to {)) Apld. (Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 309. 

6256. Add. Annotation : — Refd. ('anadian Pacific 
Ry. r. Kelvin Shipping Co. (1027), 138 L. T. 
300. 

6267. Add. Amiotation : -Refd. Canailian Pacific 
Kv. V. Kelvin Shipping Co. (1027), 138 L. T. 
300. 

6377a. .] “The J*rin(’khm, No. 5008b. 

ante. 

6409. Add. Afmotation : Mentd. Tiu’ (>tran(>o, 
[1030] P. 110. 

6414. Add. Annotaiwnji : Consd. Service v. Sun- 
doll (1029), 45 T. L. n. 500. Refd. Dow v. 
United British 8.S. {'o. (J028), 130 L.J. 028. 

6417* Add, Annotations : -Consd. Dew v. United 
BriUsh S.S. f’o. (1028), 130 L, T, 028; The 
VeeiU, (1020] P. 204. Refd. The Cliatwood, 
11030J P. 272 ; The Otrantu, [imO] P. 110 ; 
Hertuco v. Sundcll (1029), 00 L. J, K. B. 55 ; 
Swadhngr. (’ooper (1930), 40 T. U. H. 607. 

6429. Add. Annotation : -Expld. The Vectis, [1920] 
P. 204. 

6480. Add. Annotation : — Coilsd. Sc Expld. The 
Vectis, [1929] P. 201. 

6433a. — — PItfs,, as owners of the barge 

£[., brought an action in the Mayor’s Ac City 
of London Ct. against the owners of the barge 
V. in respect of damage sustained by the Ja, 
in Milton Creek, River Swale, ttirough coming 
in contact with the F.’s anchor, which was 
admittedly being carried in an improper 
position, with tlie stock projecting over the 
DOWS, in breach of one of the Milton Creek 
byo-laws. But for the position of the anchor, 
the US43 of fenders would have avoided datnage 
to either vessel. I'he Judge held that the 
master of the H, know of the position ot iito 

I anchor Ac took the risk of coming in contact 
witii the V. when the rush of the fioud tide 

I swung the II., which was abound, athwart 

t the creek Ac into contact with the V. lying 


FART XIL SECT. 6. SUB-SECT. 8. -A 

SSSS ill. .1— BinuURD Ixucr 

TUKioa. Sc Bjuook Go. v. S.B. Kurana 

FART EIL SECT. 5, SUB-SBOT. S.-A 
MIS RVW. -.l—SiNcwnw-Mo; 

nS&l 8 V. L. R. 53S.-~GAN. 


FART XII. SECT. 6. SUB-SECT. 5. -B. 

4 i. .H-ffdd: where TOMel* 

are meeitng In xuutow ottanneu or 
areas Sc Improper signals w^ti© 
are exchaaved, rtilM 82 Sc 23 being 
violated by both vessels, UablU^ tor 
negUgenoe whiofa oanses a collision 
must be debermlned by the welg^ of 
evldenoe after oonslden^on of tM 
action of each v soee l. havhw regacd to 
mle 37 Mamut " SiS. (Owwow 


I OF) ». ** B[ncrroR ” 8.9. (Own'ers of) 
I Sc The Nortrebk OoNsrituonoM Co., 
] tIM8] Exch. 0. It. 42.--CAN. 

PART XII. SECT. 5, SUB-SECT. 6. C. 

6436 1. BrMch Oy both vetuteUi^Huks 
fur naiHutUina Oreat — '* OuiM- 

turn “ V. Casaua 8.8. Lines, Ltd., 
8 WAN, Hunter sc Wiohah IUobaro- 
noy, lav. v. “Oumumi,** (18891 3 
D. L U. 982 ; 8. 0. R. 649.--OAN. 
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&; Liverpool & Londcm Wav'Blalii tnaoe. 
Amboch. (1920), 94 Com. Gae* 309. 


moored on the opposite bank. He found 
that the master of the B, was negligent in 
not taking measures to avoid coming m eon- 
tact with the F., on the authority of The 
Monte BosOf No. 0430, which he thought was 
in conflict with The Bunetanborouffh, No. 
0420, gave judgment for defts. Pltfs. 
appealed : — Beld : defts. had not established 
eitner knowledge of the position of the anchor 
or negligence on the part of the master 
of the M.i & the appeal succeeded. — ^T he 
Vbotis, C1920] P. 204 ; 98 L. J. P. 136 5 140 

L. T. 603 ; 46 T. L. B. 384 ; 17 Asp. M. L. C. 
674. 

6437a. .1 — ^A steamer having stopped but 

not having, as she should have done, reversed 
immediately before a collision, though the 
ct* found as a fact that her not having done 
so did not affect the collision, « having thus 
infringed rule 14 of the Thames Buies : — 
Beld: she was nevertheless not to blame, 
for the Thames Buies do not fall within the 
operation of Merchant Shipping Act, 1873 
( 0 . 86 ), s. 17.— The Haeton (1884), 9 P. D. 
44 ; 68 L. J. P. 25 ; 60 L. T. 870 ; 6 Asp. 

M. L. 0.218; 82 W. B. 697. 

6441. Add. Annotaiiona: — Aa io (2) Consd. The 
Vectis, [19291 P. 204. Aa to (3) Consd. The 
Vectis, [1929] P. 204. 

6448. Add. Annotation : — Consd. The Otranto, 
[1980] P. 110. 

6461. Add. Annotation : — Consd. The Vectis, [1929] 
P. 204. 

6465. Add. Annotation : — ^Refd. The Young Sid, 
[1929] P. 109. 

6499. Add. Annotation : — Consd. Dee Conservancy 
Hoard v. McConnell, [1928] 2 K. B. 169. 

6501. Add, Annotation Dee Conservancy 

Board v. McConneU, [1928] 2 K. B. 169. 

6508. Add. Annotaiiona: — Mentd. A.-G. v. Glen 
line & Liverpool & London War Bisks 
Insce. Assocn. (1929), 84 Com. Cas. 309 ; 
Page V. Scottish Insce. Corpn. (1929), 98 
L. J* B. B. 808* 

6504. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K. B. 159. 

6562. Add. Annoiatimta : — Reid. Dew v. United 
British 8 .S. Co. (1928), 189 L. T. 028 ; Service 
V. Sundell (1029), 46 T. L. B. 609. 

6688 . Add. Annotation: — Mentd. The Otranto. 
[1930] P. 110. 

6591. Add, Annotation Apld. Brooke v. Bool, 
[1928] 2 K. B. 678. 

6694a. .] — “ Harvest Home," The, No. 

6217, ante, 

6624. Add. Annotation : — Consd. StrathfiUan S.S. 
Owners v. Ikala S.S. Owners, The Ikala, 
[1929] A. 0. 198. 

6627. Add. Annotation: — ^Apld. A.-G. v. Olen line 


Detentmn due to 6 OlllilOii^--<Mlm 0 r' 

unable to ule shtp owing to eonbmet during 
period of detention.}-— On Mar. 19, 1927, 
reaps.* steamship suffered dama^ bv a 
colusion with applts.’ steamship, foi* wmoh 
the applts. admitted liability, damage 
did not render resps.* vessel unseaworthy, 
she continued trading without effectdx^ 
repairs. While she was so trading her 
owners by a memorandum of agreement 
dated Dec. 21, 1627, contracted to seU her. 
Tbe agreement set forth that the vessel was 
** due liondon on Dec. 24, thence H. & A., 
expected ready for deUvery between, say, 
Jan. 10 & Jan. 81, d; to be delivered to buyer 
at Antwerp or a IT.K. port at seller’s option, 
but not later than Feb. 26, 1928, subject to 
buyer’s approval afloat A to bottom examina- 
tion in d^ dock, as specified in Clauses 4 & 6 
of this contract ... 4. The buyer shall 
commence the inspection of the steamer 
afloat within twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& B on superficial Inspection the buyer is 
satisfied with the general condition of the 
steamer, seUer shall at his own risk & expense 
open up the engines, boilers & tanks for 
the inspection of the steamer afloat by the 
buyer. . . . The buyer shall declare accept- 
ance or refusal of the steamer in writing within 
twenty-four hours after completion of such 
inspection afloat ... 6 . For examination 

of bottom &/oT other water parts &/or tailond 
shaft, seUer agrees to put the vessel into dry 
dock. ...” The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness. On 
Jan. 10 they proceeded to open up the vessel’s 
engines, boilers &> tanks lor ini^ection, & 
while the vessel was in that condition A 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was of such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for Dottom examination. On the 
reference to assess the damage caused by the 
collision reaps, claimed alia) loss A 

expenses in respect of four days* detention 
while their ship was undergoing repairs : — 
Beld: inasmuch as reap, shipowners had 
entered into contractual obligations which 

P revented them from trading '^th the vessel 
; earning profits during the time when the 
repair of the collision damage was being 
executed, they had not suffered any loss by 
the detention of their vessel in consequence 
of the collision, & were therefore not entitled 
to recover from the wrongdoer. — ^T he York, 


PART XII. SKOT. 6, SUB-SfiOT. 

0 . {»). 

6447 I. of Common Law 

AdmirtOtv 4M<iHru<«IM.jH-WhQro the 
negUsenoe of deft, ia not the iole 
oauBo of the damage dlltereut piinotplea 
tor aaueaslng UabllItT are applicable 
at oommon law from thoae to be 
applied la Admiralty, for at common 
law the ault wlU All, whetOM tn 
Admiralty where the damage la oanaed 
by the oomhlned default of two or 
more ^oaaela, the ItabUttf’ la U> be 
apportioned. — ** RimgMTBSS,^ Tin 

(frfaS). I. L. R. dddblo. TeS.—IND. 


PART XII. SECT. 6, SUB-BECTT. 1.-— 
C. (a) i. 

ttS4 i. fWlipefilly nanioaUd .\ — 
** lloaSBT J. PAlBUtT ** O. jAMBa 
lUcBABOSON k Sons, Ltd.. ** Robskt 
J. Paibxjrt’* V. Oamada 8.8. Luces, 

PART xn. BBOT. B. 8O»«B0T. 4. 


al. MffaS of Marttbmo OtmaeaHma 
m4, a. «.)— The 


Aet. 

la 


1810 


B. for 
tn 


tow of the 3., M a reanlt of a o olllai on 
^ gi^t^ oatm] be ‘ * 


between tbe i 

tow, ft the wail el the Inner bnatn of 
the harbour of Qnebeob which 


tlon aolely to eottona Iw dnmngae dm 
to ooiUalon between ee eaal a, ft the 
pieaent eotton not baVfaw been eom* 
menood within two years fraen thpense 


when the dMMM eri 
was oanaed ahm^ be 
** ^!BAT ** e. ftr. <Sai», 
a R. 66.— CAN. 
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[1029] R 178 ; 08 L. J. P. 147 ; 141 L. T. 
216; 17 Agp. M. L, 0. 600, 0. A. 

6A66* Add, Afinoiaiikm : — Conwl. The York, [1929J 
P» 178« 


6859. Add, AnnoUtHon Reid. Oaiiadiaa Pacific 
V, Shipping Co. (1927), 138 L. T. 

666a* Add, AtmofUdum Reid. The Ikala, [1928] 
P. 86. 


6671. Add, AnnoiaHon: — Apld. The York, [1929] 
P. 178. 

6674. Add, AnnoiaHon Apld. The York, [1929] 
P. 178. 

6677« Add, CUaHons: — affd, sub nom, Strath- 
muEjLS S.S. Owners v. Ikala S.S. Owners, 
The Ikala, [1929] A. 0. 196 ; 98 L. J. P. 
49 ; 140 L. T. 177 ; 17 Asp. M. L. 0. 666, 
S. Jj, 


Add. AnnotaHon : — Oonsd. The York, [1929] 
P. 178. 

6678. Add. AnnoUUim : — Refd. The Young Sid, 
[1929] P. 190. 

6706. Add. AnnotaHon :-—AplA, A.-G. t>. Olen'Line 
& Liverpool &; London War Bisks Insoe. 
Assocn. (1929), 34 Com. Gas. 309. 

6708. Add. Annotation : — ^Apld. A.*G. v. Glen Line 
& Liverpool & London War Bisks Insce. 
Assocn. (1920), 34 Com. Oas. 309, 

e736a. Allowance to charterer under cesser clause.] 

— ^Thb Essex Envoy, No. 2104a, ants. 

6742. Add. Annotation : — Refd. The Point Breese, 
[1928] P. 135. 

6768. Add. Annotation : — Refd. Engelko v. Mus- 
mann, [1928] A. C. 433. 


Part XIV.— Wreck. 


6794. Add, Annotation : — As to (2) CSottsd. Dee Con> 
servancy Board v. McConnell, [1928] 2 E. B. 
159. 

6706. Add. AnnotaHon : — Gonsd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 169. 

6797. Add. Annotation : — ^Apld. Dee Conservancy 
Board v. McConnell, [1928] 2 E. B. 169. 

6807. Add, Annotations : — As to (1) Gonsd, Dee 
Conservancy Board v, McConnell, [1928] 
2 K. B. 169 ; G. W. By. v. 8.S. Mostyn, [1928] 
A. 0. 67. 

6809a. .] — A ketch belonging to 

defts. sank, owing to their negligence, m a 
river, of which first pltfs. were the con- 
servators, A thereby obstructed the naviga- 
tion of the river A second pltfs.* wharf A 
the approaches thereto. Immediately after 


the sinking of the ketch, A before any 
expenses wore incurred in removing her, 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, A sued 
to recover tho amount from defts. : — Hold : 
(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by ths 
obstruction t/O the navigation of the river A 
the blocking of tho approach to the wharf, 
A they oould not escape liability for that 
damage by abandoning the wreck ; (2) the 
damages recoverable wore the reasonable 
cost of removing the obstruction. — Deb 
C oNSRHVANCY BoAttP V. MoConnbij:., [1928] 
2 E. B. 169 ; 97 L. J. K. B. 487 ; 138 L. T. 
666 ; 02 J. V. 64 j 20 L. G. 11. 204 ; 17 Asp. 
M. L. C. 483, 0. A. 


Part XV. — Salvage, 

8900. Add. Annotation : — OeneraUUt Mentd. l^ynti v. Xx>uis Dreyfus A Co. (1980), 99 L. J. E. B. 

r. Bamber, [1930] 2 K. B. 72. *m. 

7881. Add. Annotation : --Gonsd. 7*«mpus Shipping 
Co. V. Ixmis Dreyfus A Co. (1030), 09 L. J. 
7056. Add, Annotations: — As to (2) Raid. Akt. E. B. 063. 

Ocean v, Harding. [1928] 2 K. B. 371; 7910. AdrL Annidoiion ;->Rsfd. Tompus Shi 
Fiumana SocietA Di Navigazione v. Bunge A . Co. v. X/ouis Dreyfus A C'o. (1930), 99 L. 
Co., [1980] 2 K. B. 47 ; Tempus Shipping Co. I K. B. 663. 


Part XVI. — Pilotage. 

8002. Add. Citation : — 17 Asp. M. L. 0. 388. I servancy Board v. Federated Coal A Shipping 

8080. Add, Annotation : — ^Dlstd. Humber Con- I Co., [1028) 1 K. B. 492. 


PART xn. 6KCT. 6, SUB«8ECT. 6.— J. 



the ^de 

siuikto cophSen vm the lui. Jtonda, 

ws soi^ to tiam tos^^oOOaA. 
Ti. Ml Aoiloii Drtr j h# tA fLe 


to asssm A xeoover damairn for HnUr 
atiah tbs km of the barge. It wm 
proved that thare was no loarlcet for 
rach a voMol. so that the test of market 
value was not available. The Lord 
Ordinary awarded the punuen the 
cost of a raaaotlahiy efBoient second 
band houper bams. A tbe cost of 
adspiins tt fOK thsA speeial ptirpoee 
Had /the .Lord Ormnsm's method of 
aeawwtng the valaa of the barge was 

ISll 


not erroneoas. — C i.ydic NavioATioir 
Trusteim V. Bowsisu H.8. Co., lm>., 
119211) B. C. n6.*-«0OT. 


PART XIIL SBOT. 2. 

hi. - -ffridoe,}— A.-G.roaB 
Columbia e *• PACiinto Foam." 
3 I). L. R. 87T ; flWS! 1 W. W. : 
OAN. 



Cam 8067— 8611a. Enqush asd Empire Digest Sum^HEsrr. 


Part XVII. — Shipping Casualties. 

8057. Add, Annofaiion : — ^Retd* The Boyal Star (1827), 87 L. J. P. 48. 


Part XVIII. — Limitation of Liability of Owners and Others. 


8088. Adfl. Citcdion, 17 Asp. M. L. C. 270. 

Add. AiDmoiaiions : — Consd. The Ruapehu 
(No. 2), [1828] P. 805. Reid. Gosse MiUard 
V. ranMian Government Merchant Marine, 
American Can Co. v. Same, [1827] 2 K. B. 
432. 

8098. Add, AriTwtaUon : — As to (2) Consd. Tempus 
Shipping Co. v, Louis Dreyfus & Co., 

1 K, B. 698. 

8108. Add. Annotations : — A a to (1) Consd. Tempus 
Sliipping Co. V, Louis Dre 3 ^us & Co., [1880] 
1 K. B. 698. Reid. Cosmopolitan Shipping 
Co. (Inc.) V, Hatton & Oookson, Ltd. (Liver- 
pool) (1829), 143 L. T. 286. 

8108a. Loss direct consequence ol fire.] - 

Tempus Shipping Co., I/td. v, Dreyfus 
(Louis) & Co., T/td., No. 3089a, ante. 

8104a. Dock owner with controlling Interest in 
second dock — Whether second dock included 
in ** the area ** for purpose ol calculating 
liability.] — Pltfs., a limited co., owned docks 
at B.,ln one of which defts.’ vessel R, received 
damage. The B. was the largest vessel 
which had been in those docks within the 
statutory period, but pltfs. also had a con- 


trolling interest in docks at F. owned by 
another limited co. in which a larger vessel 
than the B, had been docked : — iHeld : even 
assuming pltfs. exercised any power over 
the F. docks within 1900 Act, s. 2 (1), those 
docks were not within the area ** con- 
templated by the sect., namely, the area 
containing within it the particular dock in 
which the damage was caused ; & pltfs. 
were entitled to a limitation decree oased 
on the tonnage of the B, — ^The Ruapehu, 
No. 2. [1828] P. 306 ; 98 L. J. P. 167 ; 142 
L. T. 86 { 45 T. L. R. 667 ; 18 Asp. M. L. C. 
64 ; svb nom, Greek (R. & H.) &; St t.t.to v 
Weir, Ltd. v. Ruapehu S.S. Owners, 36 
Com. Gas. 86. 

8121a. Whether Merchant Shipping Act, 1906 
(c. 48), s. 69, retrospective.] — ^Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a collision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation. — ^T he 
Langdale (1907), 76 L. J. P. 164 ; 23 T. L. R. 
683. 


Part XIX.— Liens on Ship, Freight and Cargo. 


8200. Add. Annotation : Mentd. The Point Breeze, 
[1828] P. 136. 

8218. Add. Annotation : — ^Mentd. Kngclko e. Mus- 
mann, [1928] A. 0. 433. 

8216. Add. Annotation : — Consd. Dee Conservancy 
Board v. McConneU, [1928] 2 K, B, 169. 
8216. Add. Annotation : — Retd. G.W. Ry. r. 
« H, Mostyn, 11928] A. C. 67. 


8288. A dd. Annotaiion : — ^Mentd. Fost^ v. Driscoll. 
Jiindsay v. Attfield, Lindsay v. Driscoll, [1928] 
1 K. B.,470. 

8366. Add. Annotation : — Mentd. Be Stanton F. &; 
E., Ltd., [1829] 1 Ch. 180. 

8384. Add. Annotation : — Mentd. The Point Breeze, 
[1028] P. 135. 


Part XX— Lighthouses. 


8511a. Liability as forefgn-going ship — Effect of 
loading & unloading cargo at home ports on 
outward voyage.] — under Merchant Shipping 
(Mercantile Marine Fund) Act, 1808 (c. 44), 
a vessel which has, at a home port, loaded 
cargo for abroad Sc has paid light dues for a 
voyage as a foreign-going ship Sc then calls 
at other home ports &; loads cargo at those 


home ports with a foreim destinatian, is not 
liable in addition to pay light dues as a home- 
trade ship merely becauiM she also loads 
cargo at one ol those home ports Sc dis- 
charges it at her last home port of loading. — 
Trinity House Coirpk* v. Cedar Bramoh 
S.S. Owners (1830), 46 T. L. R. 641 ; 148 
L. T. 362 ; 74 Sol. Jo. 438. 


PART XVIII. SECT. S. SUB-SEOT. 4. 

•n. Onus of proof.) — Htld : the onua 
was on petitioneni of showing that tho 
llamas did not arise on distinct 
aocamons ; they pinst therefore 
establish that ino second oolliition 
was oansod by the same mistake as 
caused tho flrst.—Tnu " Lcoulutk *’ 
V. Thk "'R. Mackay/’ tl»291 a. O. 
(Ot. of Boss.) 401. — SCOT. 


PART XVIII. SECT. 6, SUB-SECT. 5. 
g 1. .W/sW; the 


words enfflno-room space deducted ** 
as found In Canada Shipping Act, 
U. S. C.. 1987, s. 904, 8c In the oorre- 
sponding prorlaion of the Merchant 
Shipping Act, 1894, refers to the 
deduction allowed for propelUng power 
as appearing in the certifloato of 
reglstiT. In oaksnlat^Dg the tonnage 
of a ship in Umitatlou of liability pro* 
oeedlngs, the tonnage allowed for the 
power propelUi^ apaoe must be added 
to the register toimage.---8U9fXSfat 
8.S. On., Ltd. e. Canada Atlantic 
Transit Oo., fl0S9] Ex. a R. 103 

1S12 


(see 11938) Ex. a R. GO, 1S0).-~€AII. 

PART XnC. SECT. 1. SUB-SECT. 1. 
so. WheOur assUnuMe.) — Held : In 
an action tor damages by oedUskm, 
the sale of one of the ships hy the owner 
does not disentitle liim firom enfotems 
a marltlxae lien on the other ali^ 
Such a Hen is In geneml, k In sueh » 
case as this Is unsedgnshli>.— -Dowr > 
T^ •* pRoosaM,*' flbSS) Sxeh. C. , 



VoL XU.— Sbip^. Oaaes 8 S 84 t— Sm*. 


Part XXI. — Harbours, Docks and Piers. 


8584. Add. dUaiitm 20 L. G. K, 1. 

8546. Add. Annotation : — ^Refd. Busbv r. 

Avgherino, [1928] A. C. 290. 

8564a. Examptlon—AboUtioii of.]— Ht/d : the ex- 
emption claimed ha\’ing been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15 ). — Nkw- 
POBT CORPN. V, I.SLE OP WlGHT FaUMEUS* 
Trading Society, Ltd. (1928), 92 J. P. 109. 

8576. Add. Amwtation : -Mentd. Dennerlev r. 
Ppestwich U. D. C. (1929), 141 L. T. 802. 

8629a. No duty to disclose condition I 

of berth.] — ^Pltfs.’ateainBlup was damaged by j 
lying in an uneven berth at a wharf owned by ! 
defts., a railway co. Defts.’ harbour niastt'r 
at the wharf acted as ship’s agent for plifs. { 
for the limited purposes of reporting the ship | 
at the Custom House, paying the pilot, k 
providing the master with funds tr> pay the 
labourers discharging the nu-go. liefore 
pltfs. arranged to send the vessel to the 
wharf the harbour master hml in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vess(*l came to the 
wharf subject to printed conditions, known • 
to the harbour master, whereby the railway 
CO. did not represent, warrant or guarant<*e 
that the berths alongside the wharf wcto ) 
safe or suitable for the accommodation of 
vessels, & all vessels biought alongside 
remained at the sole risk of their owners A: 
on the terms that the co. should ” in no 
event whatever be liable for any damage 
. . . however caused to or suftenjd by any 
such ve.s8el.” The harbour master did not 
in fact know that the berth w^ia defective : - 
Held ; (1 ) even if the Iiarbour master ought to 
have known of the defective condition of llie 
berth, which was dcmbtful, it was not his 
duty to*impaxt to pltfs. information, ocquiretl 
as harbour mast.er, which would be against 
the interests of defts. & of the harbour master 
to disclose ; (2) the notice di<l not form part id 
the contract between pltfs. & defts., & afforded 


defts. no defence ; Ac accordii^ly pltfs. were 
imtitled to judgment. — T uk Hayub, [1929] 
P. 275; 99 L, J. P. 146; 141 L. T. 429 ; 45 
T. L. K. 500; 18 Asp. M. L. (’. 50. 

BS4A. Add. Annotations .'-—Generally^ Held. Deo 
Conservanev Board r. McConnell, [1928] 2 
K. B. 159. Msntd. Tollev r. Fry .1. H. \ 
Sons (1929), 48 T. L. B. 108. 

8845. Add. Citations :™-92 J. P. 18 ; 44 T. L. U. 
179; 72 Sol. Jo. 18; 28 T.. G, H. 91 ; 17 
Asp. M. L. C. 367. 

Add. Annotation : — Consd. Doe C’onservaney 
Hoard v. McConnell, [1928] 2 K. B. 159. 

8661. Add. Vitatione^; affd. (1927), 138 L. T, 
382 ; 28 L. G. B. I : Huh nwn. Boston 
CORPN. V. WiTii\M OrTF\i.n Boaht>, 92 
J. P. 1, H. 1j. 

8666. Add. Annotation : Consd. l)(*o Conservancy 
Board r. McConnell, [1928] 2 K. B. 159. 

8688a. - -The Hayle, No. 8829a, ante. 

8700. Add. Annotation: Rofd. tlliver r. Siuller 
iV Co., [1929] A. C. 584. 

8711a. .J The Havre, N<». 8829a, ant^. 

8715. AM. Citaiiom:- 138 L. T. 288; 17 \sp. 

M. L. C. 347 ; 33 Com. Cas. 79. 

Add. Annotation.^ : .is to (I) Folld. Wickott 
r. Port of iionilon Authority (1928), 138 1^, T. 
888. Refd. The Hayle. jl929J P. 275. 

8715a. -- - — a lighteniian. was in 

charge of a barg<R which w/w being taken from 
a dock througli a lo<’k. 'Hio dock in lock 
were both the pi^operly of (h'fts. While pltf. 
was navigating the barge uinhT the oriieps 
A: dirt‘clions of defts., a rope attached to the 
barge broke iV si ruck pltf., causing him 
personal injuries. JMtf. Inul no option to 
refuse tt) txiko the rope j)n boanl. Defts. 
irlioxl f>n tlie terms of a notice, exhibit'd cm 
the pierheiwl of the lock, to the elTect that 
lightermen availing tliemselvt^s of the 
facdlities & xissislxince of defts.' servant* 
must do so at their own risk. A: upon the 
understamting that no liability whatsoever 
should attach ttt defts. or their wwvanta for 
any injury from whatever cause arising to or 
bv the craft f»r to or by any pci*Hon on board 
thereof : Jietd : the woi^s of the above 



a. formed a ineurul on thn 

bottom of the berth wtilcti was a 
daiigpr to ehtps taking ttm tcronod at 
the ebb of tlu> tlio ; that when dredg- 
ing tho berth dofondeni. In view of 
thk* t 4 *ndoucy, made It tUuIr prtMJtK-e 
to dw'dao at tho lonut of tho mound 
to a Kreatcr depth than at othtsr parts 
of the liortb, tmt tliat no ri»>rulaj 
Hystom of examination e x luted ; that 
tho Istrth had In hw-t town drodw'd 
Mome throo wookH before tho ship > 
arrived, but that no spoelaJ proeautlon 
tiad tiofin taken to agcertaln Itw pon 
ditlon »»cfor« aoslgnlntf h«r to It : - 
HrUl: defond«mi had fallotl to oatah- 
UHh that they hwl taken reenable 
ciaro to niiUce ouro that tho t>«rth ■bouid 
bo In a oofo condition for vosHoto iwlng 
It; 4c Bxxxmllrtffly, «« tho tihip 
boon Injured owliyr to the cpi^tlon 
of the berth, dofendora were liable for 
the damoice occaalound by thotr 
w«Ug»noe,— CkJBMACK (Ow.soii oir tku 
COUMTOK ”1 V. DtJKWKK Hah- 

Soun Tatnmeiw, iioiioj H. O. 112. - 
SOOT. 
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CMM8n5*-878fe. Enoush 43n> Kunse thoasr Stn^rcsioorr. ’ 

notice were pr\wA fade adeqtiate to exempt the cireametaaoes ay^Ulog h i mm M ^ 

defts. from liability for negUffeno^ of facilities 6^ aesistaace *’ of oefte.^' did 

their servants^ &> the fact that pit^ was deprive defts* of the ^eixenalptkm afforded hy 

compelled to regulate the barge aeoordhig to the nOtjkje*-~WiCKBWr o. !!L:: 30H 

the directions the dockmaS^ was in no AuTQOBiTYy [1929] I K. B. 216 $ 66 Xa, 

way mconsistent with the fact that he was in K. B. 222 : 138 h* T. 668. 


Part XXHI. — Pleasure Yachts. 

8782a. Survey by Lloyd*s Register'—Llablllty of & wholly unfit for use, ^ he claimed damages 

Indlvldiul surveyor — ^NegUgmoe.] — who from deft, for negligence A: breach of duty : — 

was the owner of a yacht, requested the Held: there was no privity ol oontract 

society known as Lloyd's Buster to make a between pltf. d; deft., &> that independently 

wecim survey of the yacht for olass^cation. of contract deft, owed to pltf. no duty of 

The society stipulated for freedom from ha- care or skill with regard to the s urvey ,. St 

billty, & the survey was conducted by two of therefore the action failed. — HuMvaB&T t>. 

the society's surveyors. Beft., whowasoneof Bowsfita (1929), 46 T. L. B. 297 } 78 SoL Jo. 

these two surveyors, was responsible for the 101 ; 34 Com. Oas. 189. 

mainmast. The society ceitiiled that the 

yacht had been reported to be in a good Sc Yacht broker— Business carried on by executor 

efficient state Sc that she had been classed as — Duty Hot to enter into oompkitlon.] — 

Al. In fitting out the yacht for sea pltf. See Be Thomson, Thomson v. Aixbn, 

found that the mainmast was rotten in places No. 6977a, ants. 


Part XXV. — Requisition of Ship by Government. 


8783. Add. Annoiatian : — As to (2) Dlstd. Ensign 
Shipping Oo. V. I. B. Oomrs. (1928), 189 Jm T. 

8749. Add. Annotation : — Consd. C^lan liine 

Steamers v. Board of Trade, 11928] 2 K. B. 
667. 

8760. Add. Annoiaiiona : — Consd. Clan Ijine 
Steamers v. Board of Trade (1028), 140 L. T. 
38; The Clan Matheson, [1929] V. A. 
614. Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 534. 

8761. Add. ,AnnolaHons : — Oonsd. Ham S.S, Oo. 
V. Board of Trade, [1928] 2 K. B. 634. Refd. 
Clan Line Steamers Board of Trade, 
The Clan Matheson, [1929] A. C. 614. 

8763. Add. Annotations: — Consd. dan line 
Steamers v. Board of TY'ade, The Clan 
Matheson, [1029] A. C. 514 ; Hain S.S. Co. 
V. Board of Trade, [1028] 2 K. B. 534. 

8764. Add. Amiotaiion : — 'Refd. Clan line Steamers 
V. Board of Trade (1028), 07 L. J. K. B. 736. 

8766. Add. AnmdaBons : — As to (1) Oonsd. dan 
line Steamers v. Board of Trade, [1928] 
2 K. B. 667. Rcfd. Hain S.S. Co. v. Board 
of Trade. [1928] 2 K. B. 684. Aa to 
(2) Apid. Board of Trade v. Hain S.S. Co., 
[1929] A. 0. 684. Coiuid. Clan line Btomners 
V. Board of Trade, The dan Matheson, [1929] 
A. 0. 614. 

8765a. — The C. M. waa re- 

quisitioned on behalf of the Crown in 1917 
by a oharterparty, whioh provided that the 


Crown should not be liable for marine risks, 
but should be liable for all oonsequenoee 
of hostihties or warlike operations." whilst 
so requisitioned, the C. m. sailed from New 
York m convoy, destined for Nantes, then 
a war base, but also an ordinary commercial 
port, with a cargo, 84 per cent, of which 
m weight was for the ci^ commissMiat, St 
10 per cent, in weight was for war purposes. 
She was the third ship in the second column 
from the port hand m the convoy, another 
vessel, the W. F.y whioh admittedly was at 
all material times ex^aged upon Sc carding 
out a warlike operation, being in the corre- 
fi^nding position on the port column. 
While the convoy was proceedix^ at night 
without lights the steering-gear of the C. M. 
suddenly broke down, she sheered seven points 
off her course Sc came across the bows of the 
W. F.t by which she was struck Sc sunk. 
There was no negligence on the part of those 
on board the C. M. : — Hem: (1) the 
arbitrator was entitled to find that the 
C. M. was at no material time engaged, 
upon or carrying out a warlike operaiiiQin, 
notwithstandhig a portion of liM cargo 
consisted of war material; (2) the loss cd 
the C. 8f. was not the ooxiw^eiioe of a war- 
like operation, inasmuch as the dominant St 
direct cause of the loss was the faraak-dowa 
of her steering-g^ St her dieering off her 
oouiae.---C]:.aN jAkb BrEaxHiui, Im>. u. 
Boabb of Tbabb, Thh Clan MAiAaMm^ 
[1929] A. C. 514 ; 98 L. J. K. B. 498 ; 141 


PART XXV. 8S0T. 8, 

111, — 

- The, S. WM n»qKucm^,^by tki 
Oauad^ wvemment In 1918. In 
1984 the daimiuit was nottfleS et the 
releaae of the veseel. At that tllUe 


on the fac^ 


of the veMsl so avpieittl^ML as at 
date et the rasioMum IgMSaf, 4c 




lu T. alB ; T. L. B. 408 ; 36 Oom. Cas. 
16 5 18 M. L. C. 1, H, L. 

AiiL AimoMiSiim t^As to (2) pistd. Board of 
Trade v. S.S. Co., [1929] A. C. 634. 
ff!m ASA dtofione.*— [1928] 2 K. B. 634; 139 
Xi. T. 866 ; 34 Com. Cas. 1 ; 17 Asp. 

M. li. C. 620, 0. A. ; aj0W. sub wow. Board of 


?oL 

Trade v , Hain 8.8, Oo,, [1M9) A. O. 68^ 
98 L. J. K. B. 686 i 1« UV. ^S." 
T. L. B. 660 ; 36 Oom. Cto. 89 } « A8p. 
M. h. C. 16, H. L. 

Add. AnnalaHm :-At lo (*) ^ ^ 

Steunus ». Board ot Trade, Tto C«an 
Uathewm, [1989] A. 0. 6U. 


Part XXVI.— The Trinity Masters. 

OT88. Add. Annototio*.* .—.4, to (1) Held. The Ol^to, [1980] P. 110. A, to (2) Apld. The 

Tovarisch, [1930] P. 1. 
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SMALL HOLDINGS, SMALL DWELLINGS AND 
ALLOTMENTS. 


PART I. SECT. 6. 

sa. /If/reement to quit before expiry of 
UoHe — hubeequent demand for renewal — 
Small Landholdere (Scotland) Act, 1011, 
H 32. J —A Btatutory Hiuall teuaiit, under 
a lease torniinatinfir at WbJt Sunday. 
1929, entoiod Into an aaroement with 
his landlord to quit the boldJnir at 


Maitlnmab 1926, the landlord under- 
taklnff to buy the straw produced at 
the threshing of that year’s crop. Sc 
to pay oeitain compensations. On the 
faith of the agreement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, Sc the farm was 
sold. The tenant, who knew of these 


proooedlngs, refused to remove when 
the termnuTlved, Sc some days later 
took up the position that he was 
entitled to a renewal of his lease under 
above sent. (4): — Held: above sect, 
did not apply to the ciremnstanoes of 
the case.-— G hbtnb v. PArsnsoN. (1 929 ) 
B. C. (Ct. of Bess.) n9.~SOOT. 
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VoL XUL-Oasw 9~im. 


SOLICITORS. 

Part II. — Admission and Registration. 

6, Add, Annotation :<-Retd. Edwards v. A.-G. for Canada (1929)» 46 T, L. K. 4. 


Part IV.--Sollcitor and Client. 

671* Add, Aniwtaiion : — ^Mentd. Cvarland v. Ar<*her- 

Sliee(1930), 142L. T. 443. 904a. - - .] -Lvvk r, Mkytj«u (1928). 72 

818. Add. Citation ;--am, (1929), 46 T. L. «. Sol. Jo. 337. 

264, C. A. 


Part VI. — Remuneration of Solicitors- Costs. 


1208. After this case add : - 

Tender of debt without costs Before action 
brought.] See Bankerk, Vol. HI., p. 20(», 
No. 463; Contract, Vol. XII., p. 327, 
Nos. 2720, 2721. 

1207. Add. Annotation: -Ait to (1) Consd. Jte 
Debtor, [1929] 2 Ob. 140. 

1891a. To what court appeal lies- Divisional 
Court —Not ** matter of practice & procedure ** 
within Supreme Court of Judicature (Consolida- 
tion) Act, 1925 (c. 49), s. 31 (8).] Besps.. a 
lirm of solrs., acted for applt. in defending 
him in criminal procecdingH before niagjs- j 
trates A; at the assrzi'H. Applt. was found 
guilty & Hcntonced to impriHonment. In 
respect of those pi-oceodingH resps. delivered 
their bill of costs in summary form to applt . 'h 
attorney, who paid it. A few' years Iat»‘i 
applt. took out an originating huniiiioiiK 
under Solicitors Act, 1843 (c. 73), asking for 
delivery of a detailed bill of costs. The 
master made an order hir its delivery. The 
judge at chambers set aside the inasttjr’H 


order, but gave lea\e to appeal: Held: 
the appeal did not i*»*late to a inaitAT of 
practice A. proceduri* within abo\«' sub-sect., 
A thercfori* that tlu* n]>p»‘al lay not to the 
Ct. \ppeal blit to the Div. 

Withers a Co., |I936! 2 K. B. 192; 99 
J. K. II. .665 ; 1 13 L. T. 317 ; 46 T. L. U. 
510 ; 71 Sol. Jo. 461. C. \. 

1545. .4 dd. \nnoiatioH: Reid. AV Lourii. 1 1930 1 
2 Cb. 63. 

I 1582a. Omission of permitted increase 

from bill.) \ H(»ir. who has oinittiMl the 
33) p(‘r c(‘nl. increasi* allowed b> H, S, (L, 
Ord. 55, r. I On, from bis bill of costs ran 
claim to have it allowed after his bill of 
costs has been laved, lie Jiiilfc’ll, 11930) 2 
(1i. 63 : 09 i.. J. Cb. I21 ; I13 L. T, 469; 
74 Sol. .b). 3H7. 

1594. idd. Ann<ptuft(/n : .Is to (1) Refd. Jte 
ls»uch, 110301 2 Cb. 63. 

1955. Add. AnnoUilion : Menld. He iionie A 
('oloiiiul insurance Co., |1930| I Cb. 102. 


PART IV. SECT. 1. SUB-SECT. 8. 

1 1 , .]-* Where e solr. 

hiM undertaken legal buslnoss without 
a written retainer. A afterward* ha* 
a dlapute with the client as t/j the 
authority conferred thereby, A there ‘ 
is nothing but assertion against 
assertion, the cU must accept the 
client's denial as against the Afllnna> 
tion of the aolr. — Eccxkb v . RcseicLL. 
ri9»8J 3 W. W. R. 765 , affd-.mm] U 
D. L. R. 32; 2 W. W. U. 143.^ CAN. 
PART IV. SECT. 1. SUB-SECT. T.—P. 

sa. Joint retainer— Denial of HabilUu 
— Reaamabtv neeeewv Btrviree .’'] — 
NoBTHisfiN Lire A»*CK Oo. or Canaua 
e. MoMaster. ri928J 3 P. L. R. 407 ; , 
(19281 8, a R. 512 : affa. 8. C. tub rwm. ' 
iUsotaerrow, 33 6. W. N. 175.“ CAN. 


•b. WheJher permUeUtle — Heparair 
de^sneat—So emfiUi of intereOt.}- 
Where there to no conflict of Intereet 
between oo*defte. so far as the action 
to oonoemed, there to no reason wh> 
a sohr. who bad acted as solr. for om* 
Of them prior to the action A with 
respect to it should not act as the 
oiher’a solr. A counsel in the action, 
even ttiough they put in separate* 
defeiioes.-^A0D]eix v. Orat-Cami'- 
raEZJt, LID. A SOABROW, (1929) 3 
D. h. R. 488; 2 W. W. R. 113: 23 
8. lu IL 527 : feray., (19291 2 D. L. R. 
862 ; 1 W. W. k724I.'-CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
A. (o). 

t i, - ~ JjiabiMy of mlirUttr,] 
Moran r. Sciirkmskmokn (1858). 2 
J'. U. 201. - CAN. 


PART IV. SECT. 2. SUB-SECT. 2. - 
B. (d). 

SO. SvdmiMUtn to iudgmerU. ] - Doittu' 

r. Marsidn Coupn., (I928J 1 P. L. U. 
225 : (1927] 8. C. R. 526.- CAN. 


PART IV. SECT. 8, SUB-SECT. 8.— B. 

r I. .l—The same ronsidoratlouM 

which apply to a purchase by a solr. 
from hto client apply also to a sale liy 
a solr. to Ids cliont ; A the obHgatiotiM 
of a clerk in the service of a solr., tr> 
whom the solr. has delcgaUxI a matter, 
or to whom the solr.'s client trocr d1r»^t , 
arc no loss In the mattor upon which 
the clerk proceeds than arc the ubllga- 
tions of the solr. himself. In ruch 
circumstances the solr.’s clerk wilt 
stand in a fldurflnry n>Jation to the 
client, although there be no privity of 
contract between himself A such client : 
A before setting hto own property to the 
client hd will be Inmnd to make full 
dlHclomtro to such clkmt of hto Interest 
in such property. — B laik t. Martin, 
119291 N. Z. h. It. 22'..- -N.2. 


PART VI. SECT. 3. SUB-SECT. 5. 

id. HperUd ugreemt tU to hmk to third 
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poriy for When* it mtalncr 

or cuiTiioyinnnt of ii Holr. or counsel to 
proved, ciniplctd with W'rvh'os rondorod, 
tii<i bunion of proof that some person 
other tluin the cliont was to pay for 
the servlccH rcHts upon the party 
assorting that such ngrdc f»f |>avi»jcnt 
was agreed to.- MctiKici). McUkkr A 
WlIi 40 N V. Fr.KTt’nitK, Mfl^KJ.AN V. 

1-i.Mvnim («. r;.), fi929| 4 1). b. It. 
.14 K : 2 W. W. It. 500.- CAN. 

PART VI. SECT, 6, BUB-SECT. 1.- B. 

ss. ArhUrtUure Public Workn Art, 
H. A’, ft. C. 1921. *. 24.1 Under Public 
Works Act, K. H. II. C, 1921, <. 211, 
«. 24, the nrbltmUirs only an* vcsb«l 
with authority to grant or withhold 
witness fta's In th<’ caMO of any par- 
ticular wllnoss, at any rate lo the 
extent of deckling whether such h>es 
should to* Inoludud In the hill of costs 
for taxation or not, A what amount of 
pnmaration was rwHonahly nwessary. 
- /icOAl.niKOH. A lU'KVAIlY AKRITRA- 
TION, I192HI 1. VV. W. 11. 7UH; 39 
H. C. It. 470. CAN. 

PART VI. SECT. 6, SUB-SECT. 1.- 
D. fb>. 

sf. lyhrlhfr mliHUrr entitled On 
imihdrnvHtl of ffrneral retainer.] — A 
Holr. was retain<*d by C. to conduct 
proceedings in an tu'tlOB against 8 . 



OatM 2007— MOa. Sngush Alto EuToat Digbst Sup^uoiian!. 


Part VII.— Amount of Costs Recoverable. 

2907. Add. AnnoMUm Mmtd. Ohadton v. tTnion Oaatte line, lAd. (lO^O), 143 L. T. 00. 


Part VIII.— Solicitor’s Lien. 

3028. Add. Annotation .-—Retd. Oia;ton v. XHarton, [1080] 2 Oh. 12. 


Part IX. — Solicitor's Remedies for Costs. 

84f51ft. .] — Hornbr V, Oebw (1928), 72 SoL Jo. 103. 


The retainer was not dlspntoa. The 
Bolr. oondiioted the action wnt.ii the 
Indment of the trial Judge was given. 
O. decided to appeal fir oomxaenocd 

S rooeodlngB for an appeal. From that 
imo he took over nrom the eolr. the 
conduct of fir control of the proceedings 
fic of the appeal, fit thereafter the solr. 
merely performed such aerdoea as O. 
from time to time required of him. 
The aolr. then delivered hla bill of costs, 
fic In due time obtained on jtrcBctpe 
taxation pursuant to 
Solicitors Act, s. 83 (c) •~HeW ; C , 
by taking over the conduct fic control 
of the proceedings put an end to the 
TOu^ retainer, as ho had a right to 
do, & the solr. was thereupon entitled 
to claim payment of his costs, fit, In 
the absence of special oircumatances,*' 
to baye a proetpe order lor taxation of 
his bill. — He Savignacs, 11928] 4 
D. L. 11. 438 : 62 0. L. R. 58e.--~OAN. 

PART VI. SECT. 6, SUB-SECT. 3.— 

B. (a). 

sg. Change of tolicitor .] — ^Where a 
solr. *8 retainer to defend an action wan 
terminated by the client by a change of 
solra. before the trial fic tnere h^ not 
been prior to the change suob a break 
in the proceedings os to entitle the 
solr. to demand payment of bis bill 
yrithoi^ terminating the retainer, held 
that the month within which, undent 
66 of Legal Profession Act, bills 
of costo may ho referred to taxation 
did not begin to run until the change 
of solrs . — He Lidgal PnonuseiON Aor, 
Canadian Bank of Oovmbrck v. 
Annmub, 14929) 2 D L H. 872 ; I 
W. W. R. 700; 28 S. L. R. 013,— 
OAN* 

PART VI. SECT. 5, SUB-SECT. 

O. (I). 

2]U18 1. Whether apeaiat otrcujnrianoe.] 
—Tbe ralattonship of client ic solr. Is 
of iteelf a '* special edroumstanoe/* 
Lana ProMon Act, s. 68, for 
i^owiw the taxation of a hlU of oosto 
flOtpr tto expiration of said month: 
but It is a oiroumatanoe that should 
^wan be oonsldered on an ap^oation 
to allow snob taxation.— Re Lbqal 
^ tOFsaeiON Acrr, Oanadiak Bank of 

8. L. R. 618.— CAN. 

PART VI. BBOT. S, 8UB4UI0T. 10.— 
ah. To aeeetUUn •* eoet$ in the 


coi/se.'*]— McLean v. Ratbkxn, 11928} 
8 W. W. R. 692.— CAN. 

PART VL SECT. 6, SUB-SECT. 11.— 

0 i. JuritdMion of cowt to 

extend.]— Be Gbni One, Ex p Pratt 
(1927), 27 S. R. N. 8. W. 48.— AUS. 

PART VI. SECT. 6, SUB-SECT. 11.— 

2871 V. .1 — A taxing 

offloer*B ruling as to whether an} 
particular item should he allowed or 
excluded ought mrely to be Interfcned 
with on appeal, if it appears he wder> 
stood the governing piinolple. — C ana* 
DIAN EDDOATIONAL FIUSB, LTD. fiC 

QooDARr PionniEs Inoorporaied v. 
Horan Sc Kiohoie Theatres, Ltd. 
(1928), 39 B. 0. R. 424.— CAN. 

2871 vl, .} — Noble «. 

Brokxlbt, [19281 2 D. L. R. 606 ; [1 928] 
1W.W.B.898; 89 B.O.R. 618.— CAN. 

PART VI. SECT. 5, SUB-SECT. 11.— 
D. (b) li. 

2416 il. Whdfier order made.] — 
Though the ot. will be desirous of 
giving the greatest weight to the 
opinion ot the taxing master, on a 
question of the quantum of counsel's 
fees, upon an appeal It is tbo duty of 
the ct. to review that opinion, fic if It 
think that the master has clearly made 
a mistake to rectify tho mistake, fic to 
give such decision as to it soems Just.— 
lie Melbourne Parking Station, 
I/ri>^N Liquidation) (1929), V. L. li. 

PART VII. SECT. 1, BUB-SECT. 1. 

sL SoUeUor to executor—”* Oeneral 
counts! fee .**] — The praotloe whion has 
been followed In Saskatohewan of 
allowing the solr. for an a 

*' general oounsel fee '* In addition to 
the amount of hit roeoUlo charges is 
without leffia justUloa^on —Re I^bmeb 
B 8TATik.Re Morr fit Roemer, [1928} 
3 D. LTR. 860 ; {1928} 2 W. W. R. 660. 
—CAN. 

PART VIL SECT. 1, SUB-SECT. 4.— 
B. (e). 

•m* InvesMgaUon of UBc—Of aaeignee 
of emiKv 0 / nsdenipNofi— (M exlsntioa of 
numgaoer^Whmher covered bp teak fee.] 
— It la a qaesUon whotber a^ are wo 
sulBelentlT oenneotod irith tiie eac> 


title ot the aseigDee ot an wq^ et 


redemption la not so connected, fic the 
oosts of snob investIgatioB are not 
covered by the scale fee. — Be Ruse 
(1927), 28 S. R. N. S. W. 7.— AVS* 

PART VII. SECT. 2, SUB-SECT. 1.— 

B. (t). 

SO. AUendtOusee before retfidror to 
settle iudmnmt.] — ^Mair e. Duncan 
Lumber Oo., Ltd. (No 2). [1928] l 
W. W. H. 431 ; 39 B. 0. R. 399.— CAN. 

PART Vlll. SECT. 3, SUB-SECT. 2.- A. 

sp. 8um paid vnto court hp defendani 
—Befendam e/uceeeeful in flret t^xon — 
Vnmooeeeifvl tn second achon — SoHcUor 
entxited to retainer for ooete of first action 
on Bum paid kt.] — R ay e. Hou (1928). 
40 B. C. R, 488.— CAN. 

PART Vlll. SECT. 8, SUB-SECT. 6.— B. 

8192 UL .}— Deft, was given 

costs against tho three pltfs. One of 

S ltfs. hM recovered a Judfiment against 
eft for a much lamr srw in a 
previous action to whleih the other two 
pltfs. were not parties. Sc claimed the 
^ht to set-on deft.'s oosts against 
that Judgment. Deft argued that the 
set-on would defeat the lieu of his solr. 
The ot. allowed the sot-off, fic an appeal 
from the order was dismissed — ^Inlay 
Hardwood SXoor Co.. Ltd. v. 
DiBRaaKN, U928J 2 D. L. R. 660, 
flM8] 1 W. W. R. 897 ; 89 B. O. R. 
614.— CAN. 

PART VUX. SECT. 4, SUB-SECT. 2.— 

B. (a). 

p I. o/npW— 

The principle ot salvage Is the 1^ to 
the ponstraotiott of l^gal ProCeedons 
Act, R. S. B. C., 1994. s. 104, wbieb 
glvee a solr. a charge on fit a ri|^ ol 
payment out of uroperfgr ** leoovared 
te preserved** tj^ugh bis servioeB. 
Claims tor coats due solr. tor debnd- 
ins actions broufht for peteonal 
servioee, goods sold, fit on a pro- 
missory note were held* tlienfoie* not 
to come within said section ; out a 
claim Mitb raspeet to a meefaaniclB 
action in wh^ the Um was 
r^uoed was h^ to be within tli.— 
Mimj« V.. WOLtASroN, (1212] 8 
g. t E. *8: » W. W.'B. t**! «t 
B. ^R« 145.— CAN* 

FART vnt SECt. 4, StEMEOT. t 



VoL zm.--«olb]Hon. ttawi MM «W m . 


Part X.-^Solicitors as Officers of the High Court. 


AM. AfimtaUon : 

CmO] 2 Cfh. 12. 

8970. Add, AfmoiaUon :^¥oVA 
mm (1980), 70 L. Jo. 394. 


“Retd, dayton v, CUyton, 


Cooper V. Bum- 


8970a. .3 -~Coopbr v. Bvummr (1980), 70 

L. Jo. 394; 170 L. T. Jo. 468 ; [1980] W.N. 
248. 


Part XI. — Solicitors and Third Persons. 


4177a« .] — ^In treepass by A. against B, for 

false imprisonment, B. plealed that J. 
recovered a judgment against A. in the 
sheriffs* ot., London, that A. was summoned, 
ds appeared before the judge of that ot., who 
- ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded s, not paid ; that the judge duly, 
by warrant under his hand & seal according 
to 8 & 9 Viet. c. 127, ordered the officer of the 
ct. to take A., & convey him to prison for 
forty days ; A; that B. as the attorney of J. 
delivered thOs warrant to the officer, who 
took A. Replication, that, by this order, it 


was not directed that A. should be com- 
mitted, modo ei for nia : — IJeld : deft., having 
acknowledged actual ])articipatiun in the act 
of trespass, by pleading in confession A avedd- 
ance, could not protect himself, upon thia 
issue, by showing that he had acted merely 
as the attorney of .1.— Kinnino v, Bucuanan 
(1819). 8 C. B. 271 ; 7 Pow. & L. 169 ; 18 
L. J. C. P. 332; 13 L. T. O. 8. 546; 13 
Jur. 812 ; 1.37 K. B. 613 ; pro- 

ceedings (1850), 16 Ij. T. O. 8. 305. 


^nno/o/iofM Apld. Abloy v, Dalo (i85U). 10 C. P. 6S. 
Mentd. (tartou r (i W. ily. Co. (IH&U), 6 Jnr. N. .m. 1. 


Part XII. — Partnership between Solicitors. 


4250. Add, Annotation ;^Mentd. Lynn v, Bambej*, 
[1930] 2 K. B. 72. 


4278. Add, Annotation : Apld. 8toke Newington 
Borough Council r. llichards (1920), 45 
T. Ji. B. 050. 


Part XIV. — Discipline and 

44878. Misconduct while practising abroad — In- 
vestigation by coroner attorney of the 
court.] — Be Bouerron (1928), 72 Sol. Jo. 

570, D. 0. 

4686a. Arolloatlon to court— Necessity for appear- 
ance by counsel* 1 — An application for a rule 
requirimr an attorney to answer tlie matteis 
of an affidavit must be made by a gentleman 
at the bar . — Ex p, I*itt (1834), 6 B. & Ad. 

1077 ; 2 Bowl. 439 ; 110 K. R. 1091 ; sub 
nom. Be , 3 Nev. k M. K. B. 566. 

Awiotatv/n : — PoIU. Re Soltcttor, A, Exp. InwirporatcHl 
Society, US08J 1 K, B. 857. 

4e86b. .}— Solrs. Act, 1888 (c. 66), s. 13, 

by which an application to strike the name 
of a solr. off the rolls, or to require him to 
answer aRegatk^ns contained in an affidavit, 
is to be beard by a committee of the In- 
corporated Law Society, who are to embody 


Removal from Roll. 

their OndnigH in the form of a leport tln5 
High t‘t. of Jimtico, providi*s that any 
pc*r»on, who but for the Act would have been 
entitled to apply to the ct. t/O strike a solr. 
off the 1 * 0118 , or ri»quiru him to artswei 
allegations (umtained in on affidavit, siiall 
Htill he entitled so to apply, A '* sliall be 
entitled to be hoard, if the society britipi the 
r«p<irt of the committiMi liofort* the ci.’* 
Held : suc’h an appet. could not be heard m 
person, but must ai>pear by eonnsal . — Be 
A 80X4CIT0B. 11903} 2 K. B. 205 i 72 L, J, 
K. B. 643 ; 89 L. T. 118 ; 61 W. R. 661 ; 
19 T. L. li. 683 ; 47 Sol. Jo. 603, U. A. 

4687* Add, Annotation Mcntd. K. v. Minister of 
Health, Ex p, Yaffo, (1930] 2 K. B. 08. 
4660a* Extension of time to appeal-- Application 
under R. 8. C., Ord. 59, r* 16 When granted. } 
— /fs A SOUCITOH (1929), 78 Sol. Jo. 191, B. C. 


PART X. 8BOT. S, aUB-OBOT. 4.— i met ea pfeseatation. A bad not paid { the cwlatloiw A uf punfnhmunf 
B. di). tbeimuraiiCa Cor which taCT w<irc dntwn : ' fcir that oflcDOc. A hti idiould bo 

—Rdd; b« had been s^ty «r un- 
I p r o f a tiio wal coadaot, A •nqpld iw 


Sese i, ZMUxery vp onirred.)— Kot- 
withataodkig the prorMona of Lesal 
Prafonl^ jhnotkw jifA, 

♦be ot. i' 
to <Md< 


bwl liaf power, fat a proper eaee. 
* a «o|r. to deWtrw hl« 


oilent the latter*! 

doseaieats A paptts wfaiah tbe solr. 
hta fai fata vomemdan. — Re lo9«, 
IIS8SJ Argt» 

FART XIV. OMT. t, iOB-aKCT* t. 



oR the mils. — Be R. (No. t), 

(letri irA, b, n. 449 .— au8. 

at* FatfOur to hau CrwaC aocouni 
a aoir., wm <^y|cted 
A flnid for fsflttig to bare hte tn^ 


audited as reqidrwl by the 

reenJatloM nwlet Law Pmetltloiieni 
Ameadment Act, leu, A aubae- 
4|nMit audit vfotiA that the aeooimt 
waa In oeder A dcrtect ; — RM : no^ 
wtthatiunHnir w ooprletloti A One A 
the fact that the aofr.'a tmat aeecmnt 
was agbaaenantly found to be cocr^, 
hla fMckctio have aame audited 
anioonMd to ptotsmomi ntleeQodii^ 
gulte lireiipcctm of tlw oiis^^ agafakat 


ordered to pay the Law Srxirty'a ooete 
of ptooeedbw.— ife M., 11930] N. /. 
L. ft. 2U7^.Z, 


PART XV. SECT. 8, SOB-SfiOT. 2. C. 

4797 Iv, .i—nm : us rwtm. 

had done a thing which to iiHuaJly 
done by a aolr., A uad done It in nucu 
a way aa to load to tho rteMooable 
Inferonoe that they weru aolnt.. they 


bad acted in contravention of e, 87 of 

# AppUcatiott Act, 

tbie^oro guilty of a 


i the Imperfal Acta 
-'-'l.a.M.A 


„ _ _ tloatiott Act, 

1928, H. 87, A were ihamoro frailty of a 
oootecnpt of the Bnpreme (X, m. 
puntoltable ac»ordfnfrIy.--~//r B eanV A 


Algos L. u. 1 



Cana 9 W- 88 ea. 


English and EimBE Digest Sufflehent. 


SPECIFIC PERFORMANCE. 

Part I. — Discretion of the Court. 

20. Add. AnnoMwn Mentd. Pciech v. Best (1030), 99 L. J. K. B. 537. 


Part ii. — Limits of Jurisdiction. 


23. Add. Ayimiationa : — Mentd. Cotton v. Heyl, 
1 1930] 1 Ch. 610 ; He Williams, llichards v. 
Williams, 11930J 2 Ch. 373. 


61. Add. Annotation: — Retd. Gra^it v. Edmond- 
son (1930), 143 L. T. 740. 

106. Add. Armotation : — Held. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] I Oh. 277. 


Part ill. — Defences to Claim for Specific Performance. 


206. Add. Annotation: — Mentd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

267. Add. Annotaiionti : Refd. Cotton v. Ueyl, 
[1930] 1 Vh. 610 ; Re Williams, Kichards v. 
Williams, 11930] 2 Ch. 378. 

282a. Agreement subject to ** model form of con- 
veyance specially prepared ** — ^Absence of 
model form.] — Where one or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 
as being of a kind which the law will supply, 
thciTo is no contract, even though there has 
been an act of part performance, & the ct. 
can grant neither specific performance nor 
damages. 

Pit I. signed an agreement, in the foim of 
a letter prepared on behalf of deft., to pur- 
chase certain premises subject to the con- 
ditions indorsed thereon, & to toko the oon- 
veyanco “ in the model form of conveyance 
specially prepai’ed " for use in relation to the 
same. The conditions stated (inter alia) 
that the property sold was subject to restric- 
tions appearing in the model form, &, that 
if the purchaser sliould not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might by notice in writing anni^ the agree- 
ment. The premises wore part of property 
convoyed to deft, by three conveyances, 
among othei's, dated respectively 1908, 1910 
& 1911. They were comprised in the 1908 


conveyance, & were part of what was known 
in deft.’s agent's office as block 4, other parts 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft, subject to restrictions 
agwnst user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4, 7 A 9 ; but in all dealiujpns 
with property comprised in those blocks deft, 
had im posed like restrictions N o model form 
had been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 
agent, pltf, received one appropriate to^ 
block 8. Pltf. took possesdon before com-* 
pletion, A soon raised the question of turning 
the premises into a shop. After long n^otia- 
tions, during which the question of resections 
was thoroughly discussed, deft, refused per- 
mission, maintaining that, despite bis agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand ; 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pltf. refused to execute it, Sc sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, Sc thus 
free from restrictions on trading : — Held : 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were miasing 
frmn the original agreement material terms 
which the ct. could not supply, Sc also that 


PART II. SECT. 8. SUB-SECT. 1. 

187 Iv. .l—IlAMJi V. TUo 

KiStiORiDSiKnH (1089). L. H. 66 luU. 
App. 880.— 1ND. 


PART 111. SECT. 1, SUB-SECT. 1. 

181 Iv. — — .1— Dofts. were in 

bUBitiotm an lond agenta, Sc were the 
agents of Q. for the sale of oertatn lute. 
Pltf. made an oflor to defts. for the lots 
Sc paid thorn SlOO an a deposit. There 
was nothing in writing, 8: the oral offer 
6c deposit were aooopted by defU. 
subject to oonflimation by O. The 
nffer wan submitted to Q., who nottfled 


defts. of his acceptance. Defts. then, 
without Informing pltf., obtained from 
O. an agreement to sell to themselves, 
Sc paid nim a portton of the pnrobaso- 
.money. They then refused to make 
the soJo to pltf., Sc returned hl$ 1100 
J/eld ; there being no oontraotual, 
Oduolary, or other relationship between 
pltf. & defts., pltf. was not entitled to 
any relief againet them. — Abmstbono 

BASTBim (SmOc.) (1018), 84 W. L. E. 
87 : 4 W. W. II. 481 ; 11 D. h. E, 241. 
—CAN. 

181 V. Crbaoban (J. D.) 

Oo.. Ltp. V. Datiosok. (10801 .1 
I). L. E. 146 ; retag., [108^ 8 D. L. E. 
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682.— CAN. 


PART III. SECT. S, SUB-SECT. 8.— A. 

886 vUL .1— An optfon 

given the lessee of a hotel to purobssS 
ft within a year fOr 845,000, 815,000 
cash Sc the balance to be arrani 

— Heki .* unmforoeable beoanse ii 

plete.— H cBorlet v. Morpht (B. a>. 
, 4 1> L. E. 700; (18881 3 
. B. 589 ; sMb nom. MuBniT 
. . McSorlky £ Pm.xcK KnwAJtii 
Hotkis, Ltd,— can. 


piete.— , 


886 Is. .)— GsaST 9. 

GUFIDK Oo.. (18881 9 D. L. E. 84; 88 
O. L. E. 85T.— CAN. ' 



VoL XLCL-^Spedfio Porfomiaiioe. Oaiei 


damages could therefore not be assesaed.— 

aw’^blelo! »• 

286«, — :^0r-STiMSON V. Gray, No. 282a, ante, 

314a. ^ •3 '~*"I'^an8down*s LiORo Case (circa 
1786), cited in 16 Ves, at p. 310 ; 33 E. B. 
1002. 

AimoUftim : — Consd. Moody o. Walters (1809). lO Ves. 283. 
626. Add, Annotatwn Mentd. Blay v. Pollard & 
Morris, [19301 1 K. B. 628. 

64S. Add. AnnoUdum Corad, lie Belchani at 
G awley’s Contract, [1930] 1 Ch. 66. 

689. Add. Annatation: — Consd. Re Belchain A: 
Gawley’s Contract, [1930] 1 Ch. 60. 

768. Add, Annotation: — Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

707a. Property subject to old closing order.] 

On July 11, 1929, the purchaser bought 
Lot 2 at a sale by auction & paid a deposit. 
The particulars of sale described Lot 2 as an 
unrestricted freehold, practically an island 
block, with foul’ frontages to liittte Orford 
Street & thi’ee other streets in Chelsea, the 
block forming an cicccllent building site, 
when the existing buildings came into baud. 
On examining the vendors’ registered absolute’ 1 
title the purchaser found Entry 7 in th»* ' 
Charges Kegister stating in effect tliat on I 
the transfer of liot 2 & other jiroperty t<; 
the vendors on May 2.8, 1929, by intgees. I 
selling under their power of sale in a inige. ] 
of Feb. 17, 1903, from i'o. A., the former 
owners, the vendors by way of indemnity to 
the mtgees., but not fuither or otherwise , 
covenanted to perfonn the obligations of 
Co. A, under a need of Dec. 23, 1995, made I 
between (’o, A. & the tlhelsi’a Borough > 
Coimcil Si under a London Countv Council , 


application the justices made a Closing Order 
for Little Orford Street. For fimuncial As 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded udth. JjitUe Orford 
Street was still open ; it was in fact repaired 
by the Borough Coimcil ; & at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur- 
chaser requirtui the vendoi<8 to delete it from 
the Kt^ister Sc to obtain a release of the 
obligations, &, on their lefusal, he issued a 
vendor A purchaser summons for a declara- 
tion that a good title was not. shown. On 
subsequently discovering the Closing Order 
lie discontinued the summons & brtmghi this 
m’tion claiming a declaration that h<<i was 
entitled to repudiate the Contract, damages 
for breach. Sc ivturn of tlie depitsit. The 
\endoi’8 denied any breach Sc counteri’lanned 
for sjiecitlc performance //c/d : (I) the 

twont>-four yeai’s’ old Closing Dnler dal not 
affert the title, but, if & so far as it was 
inconsistent with the particulars, merely 
raised a cast’ of innocent luisri’pnweritation, 
which tlu^ ]mrc!ia«er ctmld neither re- 
nudiate tlie contract fn>r recover damages. 
Ins only leinedi being t<i resist specific 
performance. Tli(’i’efi»re, th<' purchaser’s 
action failed ; (2) on the veticlors’ counter- 
claim for siieciilc ])erformance that there was 
in fact no iiusr<*pres(*nt«ti<m in the jiar- 
ticulai's, as tlie Mord “ stri’ct ” ev<*n in 
liOiuion (hil not iiecesHarilv lueun a public 
highway. M'lieit* mm th(‘r<’fore no ground 
for rf’fubing snecitic perfcn'inance. Haiinkh 
r. Caixxmn I)k.vki.oI’Mi:nts. 1I930J 

I Ch. 479 ; Ji9 L. .1. Ch. 271 ; J 12 L. T. «2ti. 

707b. Property represented as bounded by ** street 
Whether conftned to public highway.) 

Bahnkk r. Caixk.an Di.veuwmknts, I/i’d,, 
No. 707a. e/dc. 

Consd. Klexman r. Cor- 
bett, I1930J 1 Ch. 972. 
ifM. Annotation : Refd. Re Eenton, «. 
Kenton Textile Assocn. (1930), 99 L. »I. (’ll. 
3.58. 


780. 


Order of Dec. 12, 1906. The deed of Dec. 23, i 709. Add. {nmUitwn 
1905, made in pursuani’c of a Iarg<‘ building 
scheme by (\>. A. provided for the sioppiiig 
up {inter alia) of Little Orford Street Sc foi 
making certain new streets, including a new ' 
transverse sti'eet biw’cting IaJ. 2. The , 

Borough Council were to obtain the mressar^ 768. 

Closing Olliers, Sc Co. A. were Up lay out the 
new streets at their <)wn ex]>ense. By their | 

order of Der. 12, l«0r.. the l^mdou ('.>unt> 773. JOd. .ImiMwn ; 

(Council on the application of Co. A. sane- Up j,, 

tioned the new stiwts subject Ut certain ' ^ ^ u a 

conditions including a condition tliat (’ki. A. ' 

should covenant to lay them out, & on . [f«120J A. 0. 601. 

Dec. 21, 1906, (’u. A. covenanted accordingly. 1 829. Add. Annotation : — Consd. Grant v. Derwent 
On .Tidy 10, 1906, on the Borough (’cmnoil’s I (1928), 140 L. T. 3.30. 


Add. AnnotaiionM : - Consd. Re Hand well Park 
(kilUery Co., Field v. The Cti., [19291 1 Ch. 
277. Refd. l^>ckr. Hell (t9:iO),69 L. Jo. 219. 

Consd. lA)ck r. Bell (1930), 
-Refd. Hyman v. Hyman, 


PART HI. SECT. 18, SUB-SECT. 2. 

p ,) — Rctale bv pUdnttff 

vnier amdUtonM ineonsletem vdih com- 
pktion oi origlnaX ceafract,}— Nrw 
South Waimb Pubuo Trustss v. 
Oathl (1927). 40 C. L. K. 169.— ADS. 

PART III. SECT. 15, SUB-SECT. 1. 

a h Land of deceased tnkdate— 

Admin idrairtr wtthmit pavvr of mte.l- 


j ii. died in 1920, ioaviiig u widow 8c font 
I children ; Icttcra ot adnilnlMtttttioii 
were grunts to the widow . IMlf 
iiiade an offer for land which 11. iiati 
I ow'iuxi. At fhie tUno the two vontiiccr 
children wrote Infante. Jn 192’' Ihc 
widow Mlgned a doctuneni by whlcli 
ehe agreod to sell certain tiiooth land , 
“ owmed by 8c belonging to the uetate 1 
of my late husband : -if eld : In j 
1927 no loamh land belonged to the 
estate of B. for what hoa lioen hlu I 


luider lie volution of KtitatoM A<'t 
vested in defts., 8c as administratrix 
the widow had no power of hhIo. 
Hrowv V . liAnnKn, [19291 2 li, h it. 
.191 ; r,:i O. h it. 012. CAN, 

PART 111. SECT. 15. SUB-SECT. 8. 

•d. At/reement for mU of liceneed 
premises — StUmouent toes ofiieence .] — 
HtTMMKRS V. Cooks. (1928) A. L. Jl. 
107 ; 40 0. L. II. 321. -AUS. 
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Part IV. — Particular Contracts. 

938. Add» AnnotaHon : — ^Mentd. Be Debtor^ [1929] 

1 Oh. 362. 951. Add. AtimtaHon v — Cofifd. Be j^nkHn k 

941. Add. AnnotaUon. .■—H.ntA. Pamdmxmloa v. Afbn., imw] 1 db. m 

Pa.padopouIos (1929), 46 T. L.R 44. 


Part V. — Proceedings for Specific Performance. 

1108. Add AmwMkm :^-^emTally. Mentd. Neale 1865. Add. AmuMion; — Consd. Be Belohom ft 
r. Merrett (1930), 70 L. Jo. 05. Gawley’a Oonitact, [19303 1 Ch. 56. 

1140. Add. Annotation : — Generally t Refd. Oxford 

Oorpn. V. Oxford Electric Oo. (1930), 94 J. F. 1619a. On ad|miniiiient into court — ^UAb|Uty 

for eocta of ad3ournment.}^RAMFroK v. 
1287. Add. Annotation : — ^RCfd. Blay v. Pollard HORIAY [1928] W. N. 2.68 ; 66 L. Jo. 

ft Morris, [ 1930 ] 1 K. B. 628 . 427. 


PART IV. iBOT. 26. 

■I. Agreement for posseseion dt deviae 
or convcyanu in return for eervtcee .] — 
Underan oral affreement between pltf. 
& defts the latter were to have ex-* 
elusive poemssion of a parcel of pltf. ‘a 
land in return for pcrional eervloes 
to bo rendered br them to ber durlnff 
her llfettme or until she aold or disposed 
of her adjoining proporlj. & she also 
agreed to loavo them said paroel by 
her wUl or, in the event of the sole of 
the adjoining property &, the removal 
of her rebldenee therefrom, to convey 
it to them. Dofte. took up tholr 
residence on the land ft bnllt a honso 
ft other Improvements thereon refer- 
able only to said agrooment. Pltf. 
brought an action to rocovor posses- 
sion. ft defts. countorolahned for speotflo 
performance. The ot. dismissed the 
action ft dodarod that defts. wore 
entitled to spedfle performance on the 


death of pltf. or upon ber remoriiig 
from the neigbbonrhood }— -Beld .* on 
appeal, tbe dismissal of the action 
ought to be Bustalxied, but the decree 
of specific performance was prematuro. 
— -LTJCixe. OORMAOK, (192814 D. L. R. 
902 ; (19281 8 W. W. 284.— CAN. 

PART V. 8ECT. 8. 

a t. .1 — ^BtncRBLX. e. Watt ft 

Habdikob. [1928] 8 D. L. R. fi05; 
[19281 2 W. W. B. 482.— CAN. 


PART V. SECT. 4. SUB-SECT. 2.— A. 

g 1. Under Real Property Act, 

1900.1 — The prinolple of Ta^eer v 
StnaU. No. 1048. that in proceedings 
to eufoioe spoolfio perfonnanoe of a 
contract the parties to the oontraot 
are the necessary ft suJBolent parties 
to tbe action, ft that where a third 
party seta up some equity against 


dealing with tbe land wbiob is tbe 
subject-matter of a contract tbe 
purchaser cannot in a suit for specific 
perfonnanoe Join that third par^. 
applies to land under^ Real Property 
Act, 1900, as well as to land held under 
a common law ^titte. — ^T ^omson v. 
Richabdson (1928)^ S. R. N. S. W. 
221 ; 46 N. B. W. N. 77.— AOS. 

PART V. SECT. 6. SUB-SECT. 6. 

■g. Whether court tolU coneider — 
Where eUaim to epeotfto petformanee 
otoiuioned.]-— L bvt e. Noiwo»-Om.* 


HANB (1928). 28 S. R. N. S. W. 802 J 
46 N. 8. W. W. N. 61.— AUa. 


PART V. SECT. 6, SUB-SECT. 11.— A. 

SB. Amendment of dUnm — When 
aQoued.]— Mama «. Sassook (1028), 
L. R. 56 Ind. App. 300. — IND. 
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Vd. XIMr'-Omm 


STATUTES. 

Part I. — In General. 

AM* ArmoUdion Mantd. Brown v. Dagenham U. D. C., [1929] 1 K. B, 787* 


Part II. — Classification and Framework 


52. Add, AnnotaHon» : — Reid. Famworih v, Man- 
chesteg^ Coipn,, [1929] 1 K. B. 533. Mentd. 
Hraigcda Mertliyr Ck>. v. Swansea Corpn.» 
[1929] A. 0.344, 

58. Add, AnrudeUion : — ^Rald. B. v. Minister of 
3[ealth, Mx p. Yaffe, [1930] 2 K. B. 98. 

64. Add. AfmoUdiona : — Mentd. Denneriey v. 
Presfcwich U. D. O. (1929), 141 L. T. 602 ; 
B. V, North Worceeterahire Assessment Com- 
mittee, Ex p, Hadley, [1929] 2 K. B, 397. 

70. Add. AnnoUUiona : — Consd. Nixon v. A.-O., 
[1930] 1 Ch. 666. Mentd. A.-O. v. I^eeds 
Oorpn., [1929] 2 Ch. 291 ; A.-G. v. Tynemouth 
Unfon, [1930] 1 Ch. 616, 

78ft. .} — One further point was taken 

upon the Superannuation Act, 1859 (c. 26), 
with which it is necessary to deal. TJie 


marginal notes of sect, 3 refer to “ existing 
ngbts " & of sect. 12 to “ right." It was 
contended that these catchwords could be 
used to explain the meaning ctt sects, against 
wliich they appear. For iiiy part f cannot 
allow this. As explained by BACKJALrjvY, 
in A.-fi. V. (treat Euatetrn Ey. Co,, 
No. 70, marginal notes are not a part of an 
Act of Parliament, The iiouses of Pai'Ua- 
ment have nothing t<<» do with them, A f 
agree with tlu^ learned hords .lust ices in tliat 
casts Bhamwku., .Iamkh, A Baooaliay, 
that the cis. cannot J(»ok at lh(»m. Thea- 
imperfections. sptAim of hy Huamwktx, li.J., 
are i)lusirat<‘d by tlu* note of s<‘ct. 0 of this 
Act (Lohd IIanwohth, M.H.) Nixon v. 
A.-G., fUKlO) 1 Ch. 666, 603 ; Oli L. .1. Ch. 260 j 
143 ii. T. 170 ; 46 T. P. U. 216, C. A. ; affd. 
on other grout uh, 47 T. L. H. 06, II. h. 


Part III. — Interpretation 


194. Add, AnnotcUion : — Mentd. Fiie Beach 
V. A.-G, for Ontario (1029). 46 T. L, R. 33. 

105. Add, AnnotaHon : — Generally, Mentd. Ttdley 
V, Fry J. S. & Sons (1929), 46 T. I., B. 108. 

122, A<2cf. Annotation : — Mentd. The Croxhith 
HaU, The Celtic, [1930] P. 107. 

184. Add, Annof<fiion : — Consd. Edwards r. A.-0. 
for Canada (1929), 46 T. L. K. 4. 

185* Add. Annotation : — Refd. Edwards v. A.-Q. 
lor Canada (1929), 46 T. h. K. 4. 

187, AM Annotations: — As to (1) Refd. Huniooii 
Co. V. Kolynos (Incorporated), [1980 J 1 Ch. 
528. (Tetieniflv, Mentd. Edwards v. A.*G. toe 
Canada (1929), 46 T. L. R. 4. 

188. AM Annokdiotis : — As to (1) Ckinsd. B. v. 
Minister of Health, Ex p. YsJle, [1930J 2 
K, B. 98. Generally, Mentd. A.-0. v. Bh^ 
(1980), 99 L. J. Ch. 441 ; Musical Periormen* 
imtectlon Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. L. R. 
485. 


148. Add, Annofnlton : - Apld, Htumbles tJ, WhiUey 
(1029), 46 T. L. H. 37. 

161. Add. Annotaiions Ah to {I ) Consd. Edwards 
r. A.-G. for Canada (1929), 40 T. L. 11. 4. 
Gemrally, Mentd. Faruworth v, Manchester 
Conm., II929J 1 K. B. 633. 

208. Add. AnnoUdimut: -Mentd. A.-G. v. Walker- 
gate Press, I^id., Same v. Ill(K>iniie)d, Same 
V. Carlton (1930), 142 L. T. 40K ; Bavles v. 
WinsUuley (1930), 47 T. h. B. 104. 

217, Add. Annotation Mentd. Denneriey v. 
Preefcwich U. D. C. (1929), 141 1^ T. 602. 

222. Add. Annotation : — ^Refd. Bouruemuuth- 

Bwanago Motor Hoad A Ferry Co. v, Harvey 
& Hons, [1930] A. C. 649, 

225. Add. Annotation ; —Mentd. ColviDe Estat<‘, 
Ltd. V. J. B. Comrs., [1930] 2 K. B. 393. 

288. Add, Annoiaiion Mentd. Balisbuiy House 
EeUtes v. Fry (1929), 98 L. .T. K. B. 722. 


FAST I. 

a t .)— The ftonml rule that 

"Ne a law or any tegtdatloti or hye- 

luiTteft the terqo of a tow oui 

.. ^ 

he read nihleet 

ZdSStA,3S^&^^ 



ft. AT. 

FART 111. ftSCT. 1, ftOB-SBCT. 2.- 


io Interprstloff 

a atatnre, leteretioo iMutsot he made to 
the dehatea to the lAfttoiatfTe Cxnmtdl, 
or the report of ile ftolrci Committee. — 
Gtmnxai. ftovm e. Bn Dabban Saaib 


FART IIL »B0T. 2, flUB-8E0T. 2.- A. 

1A2 xan. — --.K In conrinilns ap 
rndtan Act words sboiUd be given ibei^ 
widest poMsible meanitig oonslstent with 
the context iidJ«m tlu^re is sometbing 
to tlie Aet itself to indicate tbal they 
are intended to be naed in tb« arttorial 
Ik. technical sense which ih^ have 
aoetOted in Englhib law or to any 
other restricted sense.- Baji %gai- 
Btrx ASBAM Kakim r. CtoNTWfl. 
or inttiA (1228). 1. L. ». i5« Osto, 867,— 
IND. 


1$28 



(Sum m-M7a. 


English and EitPiBE Digest Sitppijbmbnt. 


258. Adt/. Annotaiimi : — ^Aefd. Doncaster t>. Sud- 
low (R.) & Sons (1929), 22 B/ W. 0. C. 664. 
258. Add. AnnotcUion : — ^Mentd. Manchester Oorpn. 

V. Famworth, [1930] A, C. 171. 

277. Add, Annotation : — Reid. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

289* Add, Annotation : — Reid. Leitch v, Bmmott, 
[1929] 2 K. B. 286. 

337. Add. Annotation : — ^Reld. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. 0. 664. 
342. Add. Annotation : — ^Mentd. Peech v. Best 
(1930), 99 L. J. K. B. 637. 

342a. .] — The words “ charitable institution 

in any legislative Act should be given their 
technical legal sense, unless a contrary 
intention appears from the context. — Adam- 
son V . Melbourne & Metropolitan Board 
OP Works, [1929] A. C. 142 ; 98 L. .T. P. C. 
20 ; 140 L. T. 107 ; 46 T. L. R. 3, P. 0. 

359. Add. Annotaiion : — Apld. He Bliicher (Prince) 
(1930), 47 T. 1.. R. 19. 

867. Add. Annotation : — Mentd. He (.^arroll (1930), 
47 T. L. R. 20. 

376. Add. Annotation : — Reid. Edwards v, A.-G. 

for Canada-(1929), 40 T. h. R. 4. 

394. Add, Annotation : — Refd. Ilunioon Co. v. 

Kolynos (Incorporated), [1930] 1 (7i. 628. 
409. Add. Annotation : — Mentd. Famworth v. 

Manchester Oorpn., [1929] 1 K. B. 633. 

411. Add. Annotations Guy-Pell v. 

Foster, [1930] 2 Oh. 169 ; He Fenton, JCx p. 
Fenton Textile Assoon. (1930), 90 L. J. (''h. 
358 ; Robert A. Munro & G(j. o. Meyei, 
[1030J2R. B. 312. 

418. Add. Annotaiions : — Mentd. Bevan v, Nixon’s 
Navigation Co., [1920] A. 0. 44 ; Taunoch v. 
Brownieside Coal Co., [1929] A. O. 642 ; 
Stevens v. Birmingham Oorpn. (1020), 22 
B. W. O. 0. 311 ; Birch Bros., lAd. v. Brown, 
[1080] 2 Jv. B. 266 ; Broughton u. Dondon 
Ac NoHh Eastern Ry. (^o., |1930] 1 R. B. 
.578 ; The Oroxtetli Hall, The Celtic, [1930 j 
P. 197 ; Earl v. Thomas W. Wai’d, Ltd. 
(1930), 143 L. T. 746 ; MoiherMlale v. Cleve- 
land Bridge & Engineering Co. (1930), 99 


L. J. K. B. 261 ; West Leighx Colliery Co., 
Ltd. V , McNeil (1926), 22 B. W. 0. C. 641. 

488* Add. Annotation : — ^Mentd. He Qrove-Grady, 
Plowden v, Lawrence, [1929] 1 Oh. 657. 

464. Add, Annotation : — ^l^fd. Huntoon Co. v, 
Kolynos (Incorporated), [1980] 1 Oh. 528. 

467. Add. Annotation ; — ^Mentd. Holmes v. Payne, 
11930] 2 K. B. 301. 

475. Add. Annotation : — ^Mentd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 

497. Add. Annotation : — Refd. Allen v. Whitehead 
(1929), 46 T. L. R. 666. 

498. Add. Annotation : — ^Mentd. Edwards v. A.-0. 
for Canada (1929), 46 T. L. R. 4. 

518. Add. Annotation : — ^Mentd. Sheffield Oorpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 

532. Add. Annotation: — ^Mentd. Barratt v. 

Richardson & OessweD, [1930] 1 K. B. 686. 

543. Add. Annotationa : — Refd. The Croxteth 
Hall, The Celtic, [1930] P. 197. Mentd. 
Musoroft V. Stewarts Ac Lloyds (1928), 140 
L. T. 64 ; Brown v. Aveling h Porter (1929), 
22 B. W. C. C. 166. 

544. Add. Annotation : — Mentd. Reading Trust, 
Ltd. V. Spero, Speto v. Reading Trust, Ltd., 
[1930] 1 K. B. 492. 

647. Add. Anyiotation — ^Mentd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

547a. - -.]— These appeals raise important 

questions under Merchant Shipping (Inter- 
national Labour Conventions) Act, 1926 
(c. 42), which purports to give effect to 
certain draft Conventions adopted by the 
International Labour Conference relating, 
among other things, to an unemployment 
indemnity for seamen m the case of loss or 
foundering of their ship. In my opinion 
the8(» are cases where, owing to the am- 
biguity of the language used in the Act, Ac 
its intention as expressed in the preamble Ac 
schedules, a reference to the preamble Ac 
title is justified as a means of ascertaining 
the general object Ac intention of the Legis- 
late for the purpose of solving the am- 
biguity (Slesser, L.,T.). — The Croxteth 


PART III. SECT. 2. SUB-SECT. 2. C. 


267 xil, .] 

im29] 1 1). h. 1 
l^ab. 100. -CAN. 


-II. ij. Oomoi (Onl.), 
1. 093 ; 51 CThu, Crljii 


PART III. SECT. 2. SUB-SECT. 2. D. 

297 vU. .1-The ot. mUI not 

glvo to a Htaitiie m Interpretation 
which roHulta in a palpable InJiiMtie* 
tiulOHH tho ieRiRlature has inanifohted 
by 0 X 01*088 words an intonllon to pro 
duoo tliat result. Hucili an inioutlon 
will not Im) inferrod from tho use of 
nioi-oly ffouoral words, —lie Tin*. ihi. 
Act (Man.), 119291 4 1 ). h. It. I'll ; 2 
AV. W. It. 333. ^CAN. 

PART HI. SECT. 2, SUB-SECT. 3. 

369 iv. - Wl'oro th(’ 

actual words of a statute afford no 
iruldauoe as to tho Intention of the 
loglBlature the ot. will conclude the 
legislature Intended an equitable & 
not an Inequitable result. — uoRrumuiH 
O. rtHOliRHIA dfROMa tc AbBICSTOS Co., 
Ltd., 119301 App. 1). 112.- S. AP. 


PART III. SECT. 2, SUB-SECT. 4.— A. 

876 xxil. 0 — A lion Is not to bo 

considered to be Imposed without a 

S lain dedunUon ot the Intention of 
lie lei^ature to impose it. shown In 
clear & nnamblguons langnase. — Ae 
Hardy. f]929) 1 D. L. R. 300 ; 63 
O. l4. K. 846.— CAN. 


876 xxlii. .] — Wboro tho legis- 

lature has prohibited the making of a 
oontract, & has expressly provided, or, 
having regard to the language in which 
tho Act is oouohcd, has manlXoated its 
intention, that the oontraot should be 
void for all purposes, such contract is 
utterly null & void. — M vrshidabad 
Nawar c. BII.AS Roy Cuoudhcbi 
(1928), 1. h. R. 6G Colo. 252.— IND. 


876 xxiv. ~.l— Pltf. CO.’S Aot of 

inoorporatiou whiob authorised the 
const ruction of a bridge “ from some 
convenient points ” of the Seoond 
Narrows. “ 8<» as not to Interfere with 
navigation,” also authorised It to 
operate one or more lines of rallwav 
across said bridge, & deolorod tho whole 
undertaking to be a work for tho 
^iieral advantage of Canada, & that 
the Italia ay Act (Doiti.) should apply 
to the CO. & Ita undertaking. It was 
not disputed that the general location 
of the iiiidge in quesiiun was at the 
most " convenient points.” Sc tho 
evldenoo showed that the ounstructlon 
of a bridge th<n\) which would not 
interfere with navigation in some 
'uibstantial degree would be Im- 
possible in the present stage ot human 
effort ; — HfW .* Fariiament intended 
that the Act of Inoorporation A the 
Railway Act should be read together 
praettoally applied, A, therefore, 
tbo only possible reasonable result 
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under tho oircuiustanoes was that the 
w’ords not to interfere with naviga- 
tion ” meant not to interfere more 
than should bo necessary to carry out 
the undertaking in the manner 
authorised by the specliU tribunal 
created by Parliament in the Railway 
Act to d^nnine that question, i.e., 
tho Board of Hallway Oomrs. for 
Clanada. — Burrard Iklbt Tukkkl A 
BRIDOK Oo. V. The S,S. “ EtTBANA ” 
(B. C. Adm.), (1929) 3 D. L. R. 16l ; 
2 W. W. R. 275.— CAN. 


PART HI. SECT. 2, 8UB-SBGT. 6. 

479 Iv. .) — Re Skct. 24 -of 

Britisr North America Act, (1928) 4 
D. L. R. 98 : (19281 S. 0. R. 276.— CAN. 


PART III. SECT. 2, SUB-SECT. 7. 

506 Iv. — 1 — .1 — ^Where a sect, of a 
statute Is ambigoous: because It is 
open to be granunatioally oonstmed as 
bearing two dlfferOnt meanings, a Ct. 
of Appeal in deciding which of these 
two meanings the lemslatnre Intended 
the statute to bear, ihould adopt that 
coaifamctlon whloh, upon a reading 
of tho Act A its amendments as an 
entire enactment, appears to better 
aooord with the body of the enaotaneot 
than does the altematlve oonafcraotlon. 
— R. 9. PoEuo ITifumsB Combo. 
(1986), 54 N. B. R. 133.— 0AM. 



107; 143 

T. 816 ; 46 T. L. R, 403, 0. A. ; affd. on 
other grounde, 170 L. T. Jo. 514, H. L.^ 

56S« Add, AnnoUdimis : — GenerdUfft Mentd. Oeolo* 
friafe^’ Afisoon. V, I. R. Comrs. (1928), 14 
Tax Gaa. 271 ; Adamson v, Melbourne & 
Metropolitan Board of Works, [1929] A. C. 

“ 142 ; Re Grove-Grady, Plowden v, Lawrence, 
[1929] 1 Oh. 667; Girls’ Public Day Schooi 
Trust V. Ereaut (1930), 99 L. J. K. B. 643 ; 
Re Hood, Public Trustee v. Hood (1930), 143 
L. T, 691 ; Luipaard’s Vlei Estate & Gold 
Mining Co. i>. I. B. Comrs., [1930] 1 K. B. 
693 ; Sir G. B. Hunter (1922) “ C ” Trust, 
Trustees v. I, B. Comrs. (1929), 14 Tax Cas. 
427. 

609, Add. Annotation :~ComA, The CiH»\teth 
Hall, The Celtic, [1930] P. 197. 

698a. .] — The Croxtbth Hall, The Celtic, 

No. 647a, ante. 

604, Add. Annotation : — ^Refd. Farnworth v. Man- 
chester Coipn., [1920] 1 K. B. 533. 

625. Add. Annotation : — Generally t Mentd. Den- 
nerloy v. Prestwich U. D. C. (1929), 141 li. T. 
602. 


638. Add. Annoiatimi : — Mentd, Manchester Corpn. 

V. Pamwoi-th, [1980J A. C. 171. 

649a. May not be referred to.] — Nixon v. A.-(J., 
No. 78a, ante. 

699. Add. Annotation Mentd. Lloyd del Pacifico 
V. Board of Trade (1030), 46 T. L. R. 476. 
709. Add. Annotation : — Mentd. Midland Counties 
Institution of Engineers ». I. R. Comrs. (1928), 
14 Tax Oaa. 285. 


781. Add, Annotation : -As to {i) Consd. Egan v. 

A.-G., [1930] 1 Ch. 288. 

761. Add. Annotatioti : -Consd. Egan v. 

[1930] I Oh. 238. 


VoL ZUL— ttatutes. finn 

765. Add. Afinotation Iieemina w. Jones 

(1029), 141 L. T. 472. 

766. Add. Anno/atione : — ^Mentd. Pry v. Burma 
Corpn. (1929), 98 L. J. K. B. 693; Curtis 
Brown, Ltd, v. Jarvis. Jarvis e. Curtis 
Bi-owu, Ltd. (192S>). 14 Tax Cas. 744. 

782. Add. Amioto/iotta nMentd. lie Barclay, 
Gardner r. Barclay, SLniart v. Barclay, [1029] 
2 Ch. 173; Blackwell r. Blackwell, [1929 J 
A. C. 318. 

796. Add. A nnotation Apld. U. v. Southampton 
County Cnnhrrning Committee, Rjr p. Slade, 
[1929] 1 K. B. 203, 

816. Add. Annotation : -Mentd* Perrin r. Dickson 
(1929), 98 L. J. K. B. 083. 

847. Add. Annotation : Mentd. Pe(*cl» v. Heat 
(1930). 99 L. J. K. H. 537. 

867. Add. Annotaiione : - (lenerally, Mentd. Proctor 
V. Ryall, Kyall r. Pi'oetor (1028), 14 Tax 
Cas. 201; Jjeeming v. .lones (1929), 141 
L. T. 472 ; Diggines v. Fort'stal l^anci. 
Timber A: ItailwayR Ci>. (1930), 142 \j. T. 
,509; Fry e. Burma Coqm., (lIKlOl A. C. 
321 : Inland Revenue (\>mrs. v. Dalgety A 
Co., 11930J A. C. 527; Spiers r. Mackinnoii 
(1929), 11 Tax Can. 380. 

904. Add. Annotation : Mentd. Wal.«4h r. Albert 
Baker A ('o. (1898), IJd. (1930), 47 R. P. C. 
2S3. 

927, Add. Annotations : Refd. li’arnworth r. 
MoncheHier (’orpii., [19291 1 Iv. H. 633. 
Mentd. Bournemoutli-SMaringe Motor Roail 
A Ferrv Co. v. llarvev A Sons, [1930] \. (\ 
519. 

992, Add. Annotation : Refd. Egan t\ ,\.-G., 
11930] 1 Ch. 2.38. 


PART III. SECT. 2, SUB-SECT. 8.— D. 

m 1. .1 — Marginal notes to 

seotions of an Act can be referred to 
for the purpose of Interpretation if 
they can be regarded as mserted by. 
or under the authority of, or assonted 
to by the legislature. — R am Saran 
Dab e. Bhaowat Pkabau (192H), 
I, L. li. 51 AU. 411.— IND. 


PART lU. SECT. 2. SUB-SECT. 8, E, 

eSO it. .]—SembU : the lUustra- 

tlons to Indian Acts of legislature are 
to be used as guides only & not as 
authoritative Sc binding declarations 
of law.— M yinoyan MuNicn»AJ.mr r. 
Hauno Po Nyun (isao), I. L. H. M 
Ran. 320. — DfD. 


PART 111. SECT. 2, SUB-SECT. 12. 

B. («). 

747 il, As both tbe Customs 

Tariff Act & the Tax Act are revenue 
Acts, a dear definition in one of these 
enactments of a term common to botb 
may reasonably be referred to for the 
pmpoee of dispellJng any amblgiUty of 
in tne otner. — li. e. Miln- 
Binoham Prxnuno Co., Ltd., 

Ex. a R. 133.— CAM. 


PART IlL SECT. 2, SUB-SECT. 13.— A, 
774 SI. .)— Where there Is 


a doubt tts to the meaning of a ntatu(<‘, 
or an award made thereunder, o oou- 
stniotion plac'cd tboivou k Jong 
aouuiesced fn by oil parties will not be 
departed from.-- (lAaasBN v. Lowkh 
BANN NAVIOATION TUtTBlKKfl, (llH’yj 

N.1. 11. IR. 


PART III. SECT. 2, SUB-SECT. 13. B. 

789 vii. .j It iM H well-seltled 
priuclpU» of ronstruetlou that tlu‘ 
Lei^Hlature must be priHuinwi to 
know, not only I ho mmerul prlncIpUtt 
of law, bnt. also, toe (‘ouMtruetioiiN 
w'blch tbe cts. ba%i put u|H>n particnlat 
Mtatntes, 4c when a Moctlon of an Art, 
which bad reetdved a judicial con- 
struction, is re-eiuirtiMl in the same 
words, such re-enaotmeiit must be 
trcaW as a Uwlsiativc recognition 
of the con-^tnictlon. - Bipuuiihaju 

CHAIUUVAim V. NIKHIU’HAVPRA 
t*HAKluvAUTi (1989), I. L. 11. 51 (’ale. 
381.~1ND. 

PART Hi. SECT. 8. SUB-fiECT. 2. 

907 il. — .1 — In tlie iMmstruction 
ot a statute a definition given to an 
interpretation clause of tbe statute 
will not be edfaored to when tbe 
context Sc aublect-matter show' that 
tbe words defined were intended to 
have a meaning dlflerent from that 


M't forth In I he IriUrnretattou clause, 
'lows Col stn, OK srniNUB r. Mck> 8A, 
Il'J'iUJ A. J). 4»l. 8. AP. 

907 ill .) /•rimd /rtcie, where 
theism is u duiinttton of a partUnUar 
woi*d ns4Hi in u Htaln(4‘. that doflnlUon 
must be applied wbertwor that word 
ooiurs, but tiio ot. is iiistifled in 
deport lug from the deUnitton whert» 
an ailhereme to It would work an 
injustifw whb'li both the context Sc 
Huhject 'uuittor show' that the legislature 
n»‘ver InUnwU-d - HimiKUi.AVi* ». Ft., 
119*10] N. L. It. 21. 'S. AP. 


PART 111. SECT. 6. SUB-SECT. 2. 

M. IVarkmm'ti VtmpmmiHan Act*,}- 
ChA UKB V. WKNTWOimi BTOKES, I/FP., 
(192HJ 2 D. L. K. 790.- CAN. 


PART 111. SECT. 9. 

981 I. Doeirinr of cantemporenua 
arpoAdto. 1— When tbe construction of 
a statute Is doubtful, It Is accepted as a 
canon of Interpretation that a usefnl 
exposition of the statute may t)o that 
which It has received from con- 
teniporary authority,— D inkki. «. 
Ukiok Govt., 110291 App. I». 150 - 
S. AP. 
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n— tf - IMS— 1408. EsroiiiioH AttD Shpcibs BXOBSf 


Part IV.- 

1058. Add. Annotationa : — Mentd. 1. B. Ooinre. v. 
Forth Conservancy Board, [1029] A. C. 213 ; 
Salisbury House Ecttates v. Fry (1029), 08 
L. J. K. B. 722; I. B. Conors, v. City of 
Buenos Ayres ‘Xi^amways Co. (1904), Ltd. 
(1026), 12 Tax Oas. 1125; I. B. Oomrs. v. 
Mashonaland By. Co. (1926), 12 Tax Oas. 
1169. 

1080. Add. Annotation: — ^Mentd. Civilian War 
Claimants Assocn., Ltd. v. B. (1930), 46 
T. L. B. 681. 

1116. Add. Annotation: — As to (1) Held. Gardner 
& Co. V. Cone (1928), 140 L. T. 72. 

1141. Add. Annotation: — ^Mentd. Grant v. 
Edmondson, [1930] 2 Ch. 246. 

1217. Add. Annotations : — Apld. Famworth v. 
Manchester Oorpn., [1020] 1 K. B. 638. 
Refd. Boumemouth-Swanage Motor Boad 
& Ferry Co. v. Harvey & Sons, [1080] A. O. 
649. 

1222. Add. Annotation : — Mentd. Manchester 
Oorpn. V. Famworth (1929), 46 T. L. B. 86. 

1244. Add. Annotations : — Apld. Boumomouth- 
Swanage Motor Boad & Perry Co. v. Harvey 
& Sons, [1929] 1 Oh. 686. Reid. Famworth v. 
Manchester Oorpn., [1029] 1 K. B. 633. 

1248. Add. AnnotaUon: — Held. B. v. Minister of 
Health, Ea p. Yaflfe, [1980] 2 K. B. 0«. 

1248a. Unless oonirary construction clearly 

Intended.] — There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted ; but I do not think that this has 
the effect of preventing the ct. from sayi^ 
that if, when the whole of the statute in 
question is considered, it appears by necessary 
intendment that the pri\'iiege claimed was 
intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
not contain express words creating the 


Operation. 

privilege ^dainied (GaKslBa, k' <1^- 

Motor Boab dc Fbrry Co. v, HARingY A; 
Sons, [1929] 1 Ch. 686 i 98 L. J. A, US ; 
140 L. T. 416; 98 J. P. 129 ; 27 iT G. B. 
264, 0. A. ; affd., P.980J A. 0. 649, H. L. . 
1261. Add. Annotation: — ^MeaUI. B. v. l^cpworth 
(1930), 94 J. P. Jo. 679. 

1295. Add. Annotation: — Mentd. B. v. West 
Norfolk Assessment Committee, Ex p. Ward 
(F. B.) (1930), 94 J. V. 201. 

1829. Add. Annotation .‘—Mentd. Boumemouth- 
Swanage Motor Boad & Ferry Co. v. Harvey 
Sons, [1980] A. C. 549. 

1384. Add. Annotation : — Refd. Famworth v, Man- 
Chester Oorpn., [1929] 1 K. B. 583.^ 

1861. Add, Annotation : — QenoraUy, Refd. ShefiOeld 
Corpn. V. Luxford, Same v. Morrell, [1929] 
2 £ B. 180. 

1384a. .] — “ May always meane may. 

** May ** is a permissive or enabling expres- 
sion ; but there are cases In which, lor 
various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to exercise it. 
One of those oases is where he is applied to 
to use the power which the Act gives him 
in order to enforce the legal right of appet. 
(Talbot, J.). — Sheffield Corpn. e. Ltrx- 
FORD, Same v. Morrell, [1929] 2 H. B. 180 ; 
98 L. J. K. B. 612 j 141 L. T. 266 ; 93 J. P. 
236 ; 46 T. L, B. 491, D. 0. 

1S88. Add. AnnotaUon : — Consd. A.-G. v. London 
A Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 518. 

1887. Add. Annotation : — ^Mentd. Tempus Shipping 
Co. V. Louis Preyfus & Co, (1980), 09 
L. J. K. B. 663. 

1408. Add, Annotation : — ^Apld. A.-G. v, Sunder- 
land Oorpn. (1929), 46 T. L. B. 10. 


PART IV. SECT. 8. 

b 1. Soot. 1 of o. .’JO, 

192.’), provided tor the appointment of 
ono 01 two oxamlnora fur the oily of 
Halifax. Tho Aot was to come into 
foroo oil a day to be fixed by pro- 
clamation. O. H of 1924, pamo^l 
May 9, 1924, repealed b. 1 of o. 80, 
1923, & Buostlltlted another uoot. 
providing for the appointment of ono 
or two exomlneiB lor tho city of 
Halifax. On May 23. 1924, it was 
proolatmed that o. 80, 1923, as 

amended, ehould come into force on 
June 1, 1924. On the same day, 
May 28. 1924, M. was appointed a« an 
for the otty of Halifax. 
Applt. contended that hto appoint- 
ment was void, haoauM made under 
the authority of a vtatute that waa not 
in force at the time of bJs appointment : 
— .* the proclamation that o. 30, 
1028, aa amended, ehould oome into 
force on June 1, 1984. had the same 
elleot 08 if that date had been fixed 
by tbe statute Itself as the date when 
It abould become eAMthre as law ; 8c 
it woB oommon sround that ‘In the 
latter ease appeuntaoentB oould be 
made in antidpation of the staitiitB 
oomtns Into force; the pnHdamatlon 
made that certain whioh had been 
uontlnaent; It must be preaumed that 
everything waa done legalftrlv unlaBB 


the contrary was shown; tho pro; 
olamatlon ec order of appointment 
bore the same date Ic were ggeetted 
the same day ; S: It must be presumod 
that the proolaniatlon precMed the 
appointment: the appointment was, 
therefore, valid. — ^MoKRNzne v. Hut- 
nsss. [19891 4 D. L. R. 1059 ; S. a R. 
3H ; amt., 60 N, S. R. 808.— CAN. 

PART IV. SECT. 6, SUB-SECT. 1. 

P I. .J — ^ statute is not to 

be oonBtmed so as to have a greater 
retrospeottvo effect than its language 
rondem nsoessary. — KntPA Sinqr «. 
Ajaipat. Sinoh U928), X. L. R. 10 I.ah. 
166.— INO. 

PART IV. SECT. 5, SUBJECT. 8.— 

B. (h). 

1099 X. — — Rea lutNeoto.]— Hong 
Kong Ordlnanoe 20 of 1906 by its 
retroaetlve efleot ga^^ a tight of aotion 
for otiinlnal oonversatton committed , 
prior toita enactment v—BM : with- ! 
I out expUott words to that efleot it did ! 
not avaJl w respondent, iwoae cause I 
of aetlen was barrod as res 
by a final Judgment prior . to 
OrdinaipM A founded on. then 

im 


PART IV. SECT. 5. SUB-6BOT. fi. 

1166 XXVL .h-MXTBOrOVXAX 

ABATTonw Boabd V. SWiE, [1927) 
a. A. S. R. 444.— AUB. 

1144 xxvIL .h-AltMtoM hi 

procedure are always mtmqpeollva 
unless there be some good reason 
against it. — Be Wimcs A Abmstboko, 
rms! 8 D. L. R. 210 ; 49 Can. 0dm. 
Cto. 881 ; 61 0. L. R« 667.— CAN. 

1146 enlii. Where a atalete 

deals wRh praotlce A prooeduie only. 
It applies, unless the . eontnur !• 
expreseedr to aetlons began befote It 
came into foreo.— Hiunngm «. WBrov 

689.— CAM. 

PART XV. 8B0T. 6, SUB-fiBCTl. 1. 
xM. — ^.1 — Ctarnmam 


PART XV. OCOr. 7. flllB^HBOT. t. 

1 L - — .1— Whan ja statata WnM 



100* JM* jhmo*tiMon Mentd. K. Edmonton 
XogoBie TdS ComM., Bx p. Thompson, [1929] 

1. Kk S» ^Mlk 

l4fiSld* — - — •] — who was a fanner, was 

of property in the neighbourhood 
of sa dlectidotty power station which had 
been meted by deft, corpn. under Parlia- 
ments^ powers & which emitted fumes 
heavily eherged with sulphur & sulphur 
ccsB^pdtmds so as to dami^^e the property 
oponpied by pltf. In an action for a 


VoL OimUW-iSnI 

nuisance: — ffeld: Electric lighting (QIausee) 
Act, 1899, did not expressly mSke defts. 
liable for a nuisance, but as defts. had not 
px^e^^e nuisance to be tbe inevitable 

plaintifl was entitled an injaSB^lon^ 
damages. — ^M anchbstxr Oorpn. e. Farn- 
WORTH, [19.30] A. a 171 ; 99 L. J. K. B. 83 ; 
94.T.P.62; 46T.LuR.86; 78 Sol. Jo. 818 ; 
27 Ii. O. B. 709 t siA nom, Farnworth e. 
Manchbsthr Corpn., 142 L. T. 146, H. I#. 


Part V. — Criminal and Penal Statutes. 


1608. Add, Annotation : — ^Mentd. Ellesmere (Earl) 
e. Wallaoe, [1929] 2 Oh. 1. 

1615. Add, Annotation : — ^Mentd. A.-G. v, Sliarp 
(1930), 143 L. T. 307. 

15S9. Add, AnnoioHofi : — Refd. Sheffield Oorpn. v. 
Kitson, [1929] 2 K. B. 322. 


1548. Add, Annotation : — Mentd. Graigola Merthyr 
Co. V, Swansea Oorpn., [1029] A. 0. 344. 

1660. Add, Annotation : — Consd. Stoke-on-Trent 
Revenue Officer t*. Stoke-on-Trent Assess- 
ment Committee &: Potteries Eleotrir Traction 
Co., etc., etc. (1930). 113 L. T. 660. 


Part VI. — Fiscal and Revenue Statutes 


1672. Add, Annoiafiotis : — Mentd. XiOeming v, 
Jones (1929), 141 L. T. 472 ; Perrin v. Dick- 
son (1929), 98 L. J. K, B. 683. 

1577. Add. Annotation Consd. I. R. Ooxnrs. t^. 
Dalgety A Co. (1929), 98 L. J. K. B. 642. 
Mentd. Diggines v. Forcstal l^and. Timber & 
BaUways <k>. (1930), 142 L, T. 609 ; I. R. 
Oomrs. V, Miller, [1930] A. O, 222 ; Miller 
(Lady^ v, I. R. Oomrs. (1930), 16 Tax Ca«. 
26; Sutton v. I. B. Oomrs. (1929), 14 Tax 
Cae. 662. 

1578. Add. Annotation: — Consd. I. R. Oomrs. v. 
Dalgety Co. (1929), 98 D. J. K. B. 542. 

1684. Add. Annoiaiionfi ‘—Mentd. Pry v. Burma 


Oorpn. (1929), 98 U J. K. B. 098; Curtis 
Brown, Ltd. v, .Tarvis, Jarvis v, Curtis Brown, 
Ltd. (1920), 11 Tax Oas. 744. 

1501. Add, CiiaHona .—[1929] A. 0. 864 ; 98 

L. J. Oh. 198; 140 L. T. 624 ; 98 J. P. 146 ; 
27 L. O. B. 261. 

1612. Add. Annotationo: - • OenereUly, Reid. 
Diggines r. Forestal l^and, Timber A Hnil- 
ways Co. (19.30), 112 L. T. 509 ; I. H. Oomrs. 
t». Dalgety A Oo., 11930] \. 0.627. Mentd. 
Proctor V. ByaU, liyall v. Proctor (1928), 
14 Tax Oae. 204 ; laming v, Jones (1929), 
141 L. T. 472; Fry v. Burma Oorpn,, 119.301 
A. O. 321. 


Part VII. — Local, Personal and Private Statutes. 


1617. Add. Annotations :^¥Md. Boumemouth- 
Swanage Motor Road A Ferry Oo. v. Harvey 
A Sons, [1929] 1 Oh. 686; Farnworth « 
Manchester Oorpn., [1929] 1 K. B. 588. 


1621. Add. Annotation : — Refd. Bournemouth- 
Swaaage Motor Rood A Ferry Oo. v. Harvey 
A Sons, [1929]! Oh. 686. 


1688. Add, Annololhm Refd. Boumemouth- 


Swanage Motor Road A Kerry Vo. v. Harvey 
A Sons, [1930] A. 0. 640. 

1650. Add. Annotations : — Consd. Bournemouth* 
Swanage Motor Road A Ferry <k>. v. Harvey 
A Sons, [1929] 1 Oh. 686 ; Farnworth v, 
Manchester Oorpn., [1929J 1 K. B. 533. 

1674. Add. Citations : -11929} 1 Oh. 086; 98 

L. J. Oh. 118 ; 140 L. T. 416 ; 03 J. P. 129 ; 
27 Jj. G. R. 264 ; subssguont proeeedinas 
(No. 2), 98 J. P. Jo. 490. 


PART V. SBCT. S, 6im*8SCT. i. 
m, SatmdmitorM 

Soa mmd Se <fc<sw».lr"4kq0fsl wente in 
» penal skatuto ^ not be clyeii an 
floi&eltflnrltoftaa operation utilM m 
mtoatlon to stv« enoh an operation to 

BSpfjv . ; iagm h. k! 


} 180.^—4116. 

I PART V. MBOT. 6, 6VMB0T. 2. 
1646 8. — — .1— In to far ae ft (Ma 

^i| fpi. of A nfcndldato 

fw aooSSStpS!^ 

Kleotion »i a penal etatnte, R 
obaxfo e^ taefc wo eandWato^ 
wynaA a 


before eoob dieqnaUaoatlon Is ordered. 
— Jte B. Baucra PnovtNOiAi:. ISuionnK, 
JoiiSSTOH «. MOOAiJ.cnf, 11128} 1 
I). L. B. 104 ; 01 O. L. n, 302.— CAN. 

PART VII. 8BCT. 4. 

1M8 UL CtTT 

«. RtCKMcmiv (1028) 4 1>. L. H. 000. 
£10181 8 W. ^ B. ie6.-45AJI. 


1S27 


Cam 1788—2146. Enoush asd Emfibe Dioest Scm^MEMT. 


Part VIII. — Enforcement. 


1723. Add. Annotations : — ^Refd. A.-G. v. Sharp 
(1930), 99 L. J. Oh. 441 ; Musical' Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. <1980), 46 
T. L. R. 485. 

1726. Add. Annotations : — Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. B. 
486. Refd. Clark v. Epsom E. D. O., [1929] 
1 Oh. 287. 

1766. Add. Annotations i—As to (1) Consd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. Refd. A.-G. u. Sharp (1930), 
99 L. J. Oh. 441. Generally, Refd. B. v. 
Minister of Health, Ex p. Yalle, [1980] 2 
K. B. 98. 

1767. Add. Annotation : — Refd. Clark v. Epsom 
R. D. 0., [1929] 1 Oh. 287. 


1758. Add* Annotation : — Consd. Musical Per- 
formers* Protection Assocn., Ltd. v. Brit^ 
International Pictures, Ltd. (1980)s 46 
T. L. R. 486. 

1768. Add. Annotation : — Consd. Musical P^- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 
T. L. R. 486. 

1779. Add. Annotation: — ^Refd. A.-Q. v, Hharp 
(1930), 99 L. J. Oh. 441. 

1812. Add. Annotation: — Refd. Minier v. Priest, 
[1929] 1 R. B. 665. 

1846. Add. Annotation : — Mentd. Dennerley v. 
Prestwioh U. D. 0. (1929), 141 L. T. 602. 

1859. Add. Annotation : — Mentd. Poster v. Driscoll, 
Lindsay v. Attfield, lindsay v. Driscoll, [1929] 
1 K. B. 470. 


Part IX. — Repeal. 


1028. Add. Annotation : — Mentd. Fisher v. Oldham 
(^orpn., [19801 2 K. B. 364. 

1068. Add. Annotation: — As to (1) Consd. R. v. 
Minister of Health, Ex p. Yaflfe, [19.30] 2 
K. B. 98. 


1988. Add. Annotation: — Mentd. Graigola Merthyr 
Co. V. Swansea Oorpn., [1629] A. O. 844. 

1989. Add. Annotation : — Refd. Famworth v. Man- 
chester Oorpn., [1929] 1 K. B. 533. 

1960. Add. Annotation :~Refd. Famworth v. Man- 
chester Oorpn. (1929), 98 L. J. K. B. 224. 


Part XI. — Codifying and Consolidating Statutes. 

2094, Add* Annotation :— Consd. Shotts Iron Vo. v. \ 2100. Add. Anmdation : — Generally, Mentd. Man- 
Ourran, [1029] A. 0. 409. [ choker Oorpn. v. Famworth, |1930] A. 0.171. 


Part XII. — Statutory Rules and Orders. 


2114. Add. Annotations : — Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K, B. 98. 
Mentd. Jte ICempthome, Charles v. Kemp- 
thome, [1930] 1 Ch. 268. 

2117. Add. Annotation : — Mentd. Manchester 
Oorpn. V. Famworth, [1930] A. O. 171. 

2188. Add. Annotation : — Mentd. Brown v. Dagen- 
ham U. D. 0., [19291 1 K. B. 737. 


2132. Add. Annotaiton : — Consd. B.*^. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 

2184. Add. Annotation : — Consd. B. v. Minister of 
Health, Ex p. Yaffe, [1980] 2 K. B. 98. 

2146. Add. Annotation : — Mentd. Trading Co., 
Hoff L. & J. V. De Rougemont (1929), 34 
Com. Gas. 291. 


PART Vlll. SECT. 8, SUB-SECT. 1. 

1784 wv. Wbsro a liability 

not exlatliu: at oomxnon law ia oroatea 
by a statute wbloh at the same time 
^Tes a speoUl Sc particular remedy for 
enforolDff it, tbo remedy prorlded by 
the statute must be followed. — FT. 
Framobs Pvlt Oo. V. Spanirh Bxtbb 
Pulp Co.. (1888J 1 D. L. R. 788 ; 61 
O. L, R. fiia ; oSlW,. [192ttl 4 D. L. R. 
193 ; 64 O. L. R. 1^8.— CAN. 

1784 xrvl. .1 — Where a liability 

not existing at ootnmoa law is oreatod 
by a statute which also jrtves a par- 
ttoular Si special remedy for enformne 
It that remedy m\uA be followed. — 
UtSTBITT MUNIClPAWry, COLDSTltBAM 
t)!!* 1\ Rkllkvuk (B. C.), ll»891 4 


D. h. li. {12 ; 2 W. W. R. r)97.~CAN. 
PART IX. SECT. 1, SUB-SECT. 2.— D. 

1984 ii. . I— Hectioiw of a public 

Act which are Incorporated by referenoe 
In a private Act are not repealed by 
the repeal the publio Act. — G kanby 

GONSOUPATBO MINIKO, SBOLTWa SC 

PowBB Oo.. «. West Kootbkat 
POWBB It lAORT Co., lyiP., [1988] 3 
D. Ii. R. dfil ; 8 W. W. R. 470 ; 41 
B, C. R, 89 ; «d&., U9S8) 4 D. L. R. 
734 ; 8 W. wTr. 301 ; 40 B. C, K, 
369.— CAN. 

PART IX. SECT. ^^^SUB-SBCT. 8.— 

[isiff sVlT R, Soir ^9*<£.‘crS5! 
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Gas. 333 ; SS O. L. R. 348.— CAN. 

PART XII. SECT. 8. 

SIM tU. Btbbs V. Obutn, 

[1988] App. D. 838.— S. AF. 

StM Ir. — - Not ujken in ootUhet 
%pUh sioftiis.)— R. V. Wbiqut, [1938] 
1 D. L. R. 701 : 59 N. 8. R. 443.— OAK. 

PART xm. sBxrr. 4. 
so. Ottftd tt ocmsInieNon.)— All rules 
of ct. are notUnsr but pnrrUkms 
IntfiiMled to aeenre the propop admlnts- 
tratkm of iustioe. It tt is essential that 
they ahouid be inade to aerre Sc be 
sabordlnato to that murpoae.— 8 al- 
PANHA V. Ba£Dam|A (19391, I. L. R. 
54 Bom. 288.— IND. 



VoL XUL— CasM 101-4S&. 


STOCK EXCHANGE. 

Part ill. — Relation between Parties to Stock Exchange 

Transactions. 

101. Add. Citations 1 K. B, 321; 98 | 195. Add. AnnohdnmH : Held. v. 

L. J. K. B. 243; 73 Sol. Jo. 13. (B)30), 113 li. T. 151; Lynn r. Baniher, 

192. Add. Jwwtaiion : — Mentd. Jijnn r. Banibor. 1 1930) 2 K. B. 72. 

[1930] 2 K. B. 72. i 


Part VII. — Illegality and Fraud. 


430. Add. Annotahons As to (1) Consd. ^\eddlo, 
Beck & Co. r. Hackctt, |1929] 1 K. B. 321. 
Held. Ironmonger & Oo. v. l>yne (1928), 44 
T. L. K. 497. 

482. Add. Ansiofations Consd. Ironmonger & 
Co. t». Dyne (1928), 14 T. D. H. 497. Retd. 
Ellesmere Earl i*. VVidlace, 1 1929J 2 Ch. 1 ; 
Weddle, Beck k Co. r. Haokott, [1929] I 
K. B. 321. 


433. Add. Anrudaiton,* : Reid. KlleHiiiere (Karl) r. 
Wallare, [19291 2 (’h. 1 ; Weildle, Berk \ 
Co. V. HatkoU, [19291 1 K. ». 321. 

484a. One party agent. i Bkownt. Si. 

l*ii\i.Li.% Kto. (1939), 71 Sol .1o. 122. 

450. Add. Atutoiaiioii Refd. Kllestnoie (Kml) t> 
Wallace, 11929) 2 Cli 1. 


PART VI. SECT. 3. 

sa. D^tftfcw^a payable from 


Btoekhruher to aiuithir 9 hither 
among gtork rrehungi irtiiUna only on 
01U inaolvavcy.] K\iKUHnu«o Tai.\au 


Mi\s r H M ill i \M UU 2 t<), I. Ii It. 
Itoni ''•OS IND. 


J.8. 
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Omm S— 5b. 


Enoubh add Eioibs Dioxst SoiVLMtaesiT. 


STREET AND AERIAL TRAFRC. 


Part I. — Regulation of Traffic 


3* Add. Annotation : — ^FoUd. Edwards v» Wan- 
stall (1929), 46 T. L. B. 101. 

3 a. .J-^Under sect. 21 of 

above Act, a local authority is not confined 
to making orders for special occaaions, but 
may make an order of a general character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, &> such 
order is valid without being confirmed as a 
bye-law under Public Health Act, 1875 
(c. 66), s. 184. — ^Edwards v. Wanstaix (1929), 
142 L. T. 288 ; 94 J. P. 61 ; 46 T. L. B. 101 ; 
28 L. Gt. K. 38, D. 0. 

3b, Whether oonflrmatlon of order 

necessary — Under Public Health Aet, 1876 

(c. 66), B. 184.] — ^Edwauds v . Wanstaix, No. 
3a, ante. 

5a. Acquisition of land for parking places — 
Public Health Act, 1926 (c. s. 68— 
Oblectlon — When appeal lies.] — ^Where a local 
authority has given notice under sect, 68 (2) 
of above Act, of a proposal to acquire land 
in order to provide parking places for vehicles, 
& has given a decision against an objection 


duly made thereto under sub-sect. 3, the 
objector, being entitled to make the obje^on, 
isa‘‘p«?8on • . . aggrieved** by the decision, 
& may accordingly appeal ther^rom under 
the provisions of sub-sect. 3, althorgd^ he 
alleges no grounds of objection personal to 
hixnself, but such only as are common to 
himself &> other ratepayers & inhabitants. — 
Sbvhnoaks Urban District Council v. 
Twynam, [1929] 2 K. B. 440 ; 98 L. J. K. B. 
687; 141 L. T. 666 ; 93 J. P. 189; 46 
T. L. R. 608 ; 73 Sol. Jo. 334 ; 27 L. G. B. 
626. D. 0. 

5b. To what bmd applicable — Land 

acquired for street wldenliijf.] — Held : where 
land may be lawfully appliM for the purpose 
of street widening, a focal authority can, 
pursuant to its powers under sect. 68 (1) of 
above Act, use it as a parking place for motor 
cars. — ^A.-G. v. Sunderland Oorpn., [1929] 
2 Ch. 436 ; 93 J. P. Jo. 480 ; 46 T. L. B. 618 ; 
affirmed, [1930] 1 Ch. 168 ; 99 L. J. Ch. 44 ; 
142 L. T. 61 ; 94 J. P. 57 ; 46 T. L. R. 10, 
C. A. 


PART I. SECT. 1. 

M. " Parking ** of veMcle$ — Whether 
reoiOation of trafftc .] — ScniLMNO v. 
Mkmournb City. Ti« 28] V. L. R. 802 ; 
[1928] Ararus L. II. 203.— AUS. 

PART I. SECT. 2, SUB-SECT. 1. 

• I. WiMBiJRi F. T. & Co. r. 

nuiLLBSSEK, [1928] S. K. Q. 20 ; 22 
g. J. P. R. 38.— AUS. 

e H. - Whou two voMoloa 

approach oue another at an inter- 
aeotlon the driver ol the vohlolo on the 
loft lu nndor a duty to permit the other 
vehiolo to ]>aHs over the Intorsoctlou 
first, & if a person Is injuied beoause 
of the failure of the driver on the loft 
to observe this lule tbei*e is evidence 
of nogllffonce on tbo part of said driver, 
& the burden Is oast upon him to show 
that under all the clroumstanooe he 
was not oeffligont. — M wsh v. Calvkk, 
119291 8 D. L. P. 084 ; 2 \V, W. U. 
442 ; 2.3 S. L. 11. COS.— CAN. 

m I. .1 — It is the duty of 

traffic on a side road to sdvo way to 
that on the main road, but tbo traffic 
on the main road is not entitled to 
continue its course & speed, without 
regard to traffic from tlie side roads. — 
Rbnnik V. Fkbmamtlb IMunioipal 
Tramways 8c Euoriiiio Ijiqht Board 
(1927), 29 W. A. L. li. 130.— AUS. 

TO li. .1— lUmNB A Co., 

Ltd. V. OoiWY, [1028] 1 W. W. R. 889; 
ffub nom. Burns 8c Oo. v, Oarliun 
Hotel. [1928] 2 I). L. li. 846.— CAN. 

m ill. .] — The fact that the 

driver of a motor ear has the right of 
way with respect to the driver of a oar 
on an Interseotlng street does not 
entitle him to recover for damage 
I'esolting from a ooUlslon where the real 
catue of the damage was the excessive 
speed of his ear Sc his failure to take 
preoautions to avoid the ooUlsion. — 
Radio Taxtoab Oo« Ltd. v. Aver- 
HACK, [19281 1 W. W. R. 085,— CAN. 

m iv, Hornby t». 

PATERSON (B, C.). [19301 I D. L. R. 
80 ; [1929] 3 W. W. R. 276.— CAN, 

m V. .1 — Paul p. Dines, 

[19291 3 D. L. R. 617 ; 8 W. W. R. 
287 ; 41 B. 0. R. 49.— CAN. 


PART I. SECT, 2. SUB-SECT. 4. 

■b. Oeneral rule.] — Drivers of 
vehicles on highways cannot bo re- 
quired to regulate their driving as if 
In constant fear that other drivers 
who are under observation, A ap- 
parently acting reasonably & properly, 
may possibly act at a critical moment 
lu disregard ol iholr own, as well as 
others, safety. — Ooldvtbll v. Muni- 
cipal Tramways Trust, [10291 8. A. 
S. R. 88.— AUS. 

SO ill. Obeervanoe of rule of 

road not 8vfflclent.}—-AcoKN v. Mac- 
Donald (P, E. I.), [1929] 3 D. L. R. 
178.— CAN. 

so. When accident occvrc—lMdy to 
stop—Ejctent of duty.] — Under Motor 
Veuiolos Act, 1921, s. 36, as amended 
by Acts of 1025 Sc 1927, there is an 
obligation on the driver of a motor 
vehicle to stop when stioh motor 
vehicle Is oonoOTned In any aooidont 
happening on any road or street : — 
ifela : the obligation to ** stop must 
be understood in the light of the 
oiroumstaucos in each oaac. Sc a 
reasonable Interpretation of tho obliga- 
tion was that the motor vehicle must 
be brought to rest within such a 
distance & period of time as is reason- 
able In all the clroumsianoes, including 
those peculiar to the driver, suoh as 
his power or loss of self-control.— 
Minbmvini «. WAZSir, [1028] 8 . A. 8. IL 
286.— AUS. 

•d. Uuty to report to police 

Morion.] — In nUo 32 of the rules 
framed by the United Provlnoes Govt, 
under Motor Vehicles Act. 1914, the 
words ** if any person la injured *' 
govern the whole of tho clause ; the 
duty of repoitlBg an aoetdent at the 
nearest poUoe station arises, therefore, 
only if any person is injured. — R. v. 
Mansa mwm (1929), ITL. R. 51 AU. 
996.— IND. 

ss. Duty to pound I 
40 of the Vehicles 


n,}— Under 
Biidiways 


I ow, nom, w ouwar 

I or wring warning of 
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its approach, but gives no dlreotiou as 
to imuer what ciroumstanoes the horn 
should be sounded or the warning 
given, the necessity for the sotmdiug 
of the horn or the giving of a wamlng 
is a matter of discretion on the part 
of the driver determinable by tbo 
particular circnmstauces confronting 
him. — Bxjsa v. Malbero (Alta.), [1980] 
1 D. L. R. 361 ; [1929] 3 W. W. It. 
641.— CAN. 

sf. Vehicle approachtng bridge .] — 
person driving a motor oar in a oountry 
where tbo roads are not yet perma- 
nently Sc smoothly siuilaoed must 
expect to meet vandng surfaoe con- 
cUtions therein Sc is under the duty 
when approaching a bridge to exercise 
that reasonablo care by which the efloot 
of an inequality. If any, between the 
surface of the road Sc the floor of the 
bridge may be avoided. — B urgbhS p. 
HoiMilNBON (Alta.). [1929] 3 D. L. R. 
133 ; 2 W. W. 11. il.— CAM. 

■g. Vehude driving into dark area ,] — 
There is a duty on the driver of an 
automobile in driving from a well- 
liiriited area into a darkened area to 
take increased preeantions, com- 
mensurate with the darkness, against 
possible dangers lurking thenrein. — 
Owens v. Okanbton (ManJ, [1929] 
4 I). L. R. 1072 ; 1 W. W. It. 498.— 
CAN. 

ah. Ihdy to move seosemoUg to right 
of road.}— In an action for damages 
resulting from a coilisloii between a 
bicycle which pltf. was riding Sc an 
automobile driven by deft. H. : — 
Bdd : the oauae of the accident was 
the fact that deft, did not **aeaeou- 
ably ** move his oar to the riritt of the 
ooutre line of the highway ; under tlie 
olrcurostanoes pltf. whan faced with 
the oncoming oar was not neghmit in 
turning his bloyole to his left when he 
saw deft, war not moving his oar to 
^ right. — H abw e p. Howes Sc 

8, L. B, 

If. eow 0/ pekidh drMmg 

IKWJ S P. I. B. lO.— OAM. 



T4L ZIlL~«tn«t Mid MtW teffle. 


Part II. — Traffic Nuisances and Offences. 


SA* AM^ Annoimtion Sheffield Oorpn. v, 

Kitacm, £1^91 2 £C. B. 322. 

84ft. Proeeedlftgs under Tovn P<4iee ClftOMi Act, 
IA47 <«• 89)» s. 47— of Attorney- 
l^enemhl — A corpci. waa eonvicied upon an 
infonnation preferred on behalf of a limited 
under aboye eect. by one of its directors, 
lor peraoihting a motor omnibus to be used as 
a hs^ney carriage within the prescribed area, 
without having (Stained the neceesarj’ licence 
under the Act flrW ; PubUc Health Act, 
1875 (e. 55), s. 253, tahes the place of Town 
Police Clauses Act, 1847 (c. 80), s. 73, which 
enabled any pei^n '* to recover pimalties 
for offences s^ainst that Act, A therefore 
except in the case of inlonnation by a party 
aggrieved or the local authority for the 
district, the consent of the A.<G. is now a 
condition precedent to proceedings for the 
recovery of penalties under the Town Police 


Clauses Act, 1847 (c. 89).— 49 «bf«bl» 

V. Kitson, [192^ 2 K. B. 322 ; 98 L. J. K, B. 
561; 142 L. T. 20; 93 J. P. 136; 46 
T. L. R. 515 ; 78 8ol. To. 848 ; 37 !•. Q. R. 
633 ; 28 Cox, C. C. 674, D. 0. 


Sm-sEcT. 21. -RiNGiNo Door B&xj3> 
i>ee Towm Police Clauses Act, 1847 (c. 89), 
a 28. 

50a. Offsnos by tradesman — DeUvery of news- 
papers.] — ^I'ho mere fact of a man being 
instmciod io deliver |>aper8 at the house of 
a third person is no answer to a complaint 
against him under Town Police Clauses Act, 
1847 (c. 89), 8. 28, charging hhu with having 
wilfully & wantonly ” disturbe^l the party 
5r hia family by violently knocking A ringing 
at the door at an unreasonable hour of the 
nigJit.-~Ox.AKKR r. IloooiNS (1862), 11 C. B. 
N. H. 646 ; 142 10. H. 900. 


Part III. — Lights on Vehicles. 


55a. Effect of Road Transport Lighting Aet, 1927 
(0. 87), s. 11 (2) — On powers of Minister o! 
Transport under Roads Act, 1920 (o. 72), 
f. 12 (1).] — Htld : the words “ or other 
authority '* in Road Transport Lighting Act, 
1927 (c. 37), s. 11 (2), did not include the 
Mioistw of Transport, A his power to moke 
reguJate on* under the powers conferred upon 
him by Roads Act, 1920 (c. 72), s, 12 (1), 
hod not been revoked by Road Transport 


Ijighting Act. 1927 (c. 87), s. U (2), A there- 
fore a regulation which the Minister of 
Transport niodc on Jfuno 12, 1928, requiriiig 
a lamp to be carried on veldclea on the road 
at night for the illiunination of the idontiflca- 
lion ulat^*, was not W/ro vires.— S waith v. 
PlNTWisThK, fl929j 2 hC. B. J71; 98 L. J. 
K. B. 648 ; 142 L. T. 22 ; 93 J. P. 232 ; 46 
T. L. H. 483 ; 73 Hoi. Jo. 360 ; 27 L, G; R. 
610; 28 Cox, O. C. 080, I). C. 


Part IV. — Hackney and Stage Carriages. 


76. Add. Annolalion : — Consd. Whit<i v. Cubitt i 
(1929), 46 T. L. R. 99. 

S6. Add, AnnokUioH : — ApM. A.-G. v. Blmrp 
(1929), 46 T. L. R. 628. 

ggl^ .] — Deft,, who was licensed to ply 

for hire wito motor omnibuses in two districts 
connected by roads through M., but who had 
no licence to ply for hire m M., had garages 
in M., A hie omnibuses stoppeil outside them 


to take up poi'Hons wiio ha*! bought iiokots 
in the garages : Held : <lufis.* omnibuses 
were plying for hire in M, A.-O. v, Hhaiu* 
(1929), 46 T. L. R. 028 ; 27 Ji. G. K. 764. 
Add. Cilationa 98 L. J. R. B. 309 ; 140 
L. T. 194 ; 93 J. P. 61 ; 27 L. G. H. 89; 28 
Cox.C. C. r.70. 

, Private ground Separated from high- 

way by stone setts.} — A motor car stood on a 


PART IV. SECT. 1. 

&S iv. — fUaway PttMenger 

byW seewtanr of a f<^ 
•Uon, 



ww. — W-. t. iWB-gBOT. 1. 
as. tea ^rwika lotting far 


hkr^LiabUUy of ownera outride nwni' 

1 5SS: iS Can. Crlm. Ow. SIC; HC 
B. d It. 40l.~-0Alf. 

I ad. OmwOme Heeneed by town emmri 
for IMf« eownty— fiye-Ufor 
J rncMWOw oidMmei Hrmer to hr taken 
* oath-WkHher coMAJ— ecorruMi Mown 
TiuonoN Oo.. lnt». «. LAKAiwsmiuB 
Ootnmr Coovoiu JlSSSl 8. 0. (Ofc. of 
geas.) 909; rwm. sub nom. Lakajoc- 
smiuE OouffTT <Jo«r>i*’n. t. eoorrwH 
Merros TKACTipif Co., hru. 0999). 
149 L. T. 170, H. h.- 


PART IV. «RC7. 5. SUB-SECT. S. 
fs. to carry 

iSdl 


087 . 11999] Argun L. 11. 397. 

AUS. 

«f. Motor omntlmo.]^'ni(‘ UoanJtioii 
of “ nu*t<»r ouinibunt " tu Meter 
OmuPiU* OJrban A f!*»uutry) M t. 1927 
». 3, tusy 1>*» tjatbflotl alluewu 
tbo rwwaid *U Meitarahj A dtetlnot farw* 
for oaofi {latfMoncav t# not paid a 
IMWwoii who la an ; ' ewnor of tlui 
vohiolo.- m.yrH ». Hvnaos (1929), 41 
a h. it. 4»fi i 2 A. L. J. 379 ; f 1929J 
V. L. It, 92 ; Afgua L. It. 73.- AUS. 

PART IV. SECT. S. SUB-SECT. 4. 

•g. VtkieirmffaafdtoiMrrvdt^va»^ 

eomraotr- Jhares fotUated ^ driv^.h- 
uSd: iloft. wtt#» “HlyhR.foP J®.* 
wlibio Motor omnlbuH Act, 1^. 
a. J» (1).~ UlciotNS r. Mr« 

0929), 41 a 

*4,10 » 


iiwaaj, •! h. 4 t 

999 ; 0929] Argue h. It. 79.- 
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iece of private ground belonging to a public- 
ouse at Barnes & separated from the high- 
way only by a lino of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter it from the highway. There members 
of the public entered the car, which was 
licensed as a hackney carriage for revenue 
purposes, but which was not licensed to ply 
for hire within the Metropolitan Police 
District, & on payment of 6d. to the driver 
were driven to the Bichmond Park Golf 
Club : — Held : the motor car was plying 
for hire in a “ public street, road, or place " 
within Metropolitan Public Carriage Act, 
1SC9 (c. 116). — White v. Cubitt, [1930] 1 
K. B. 443; 00 L. J. K. B. 129; 142 L. T. 
427 ; 94 J. P. 60; 40 T. L. R. 09 ; 73 Sol. Jo. 
303; 28 L. G. K. 44, D. C. 

116. Add. Ciiaihn:—28 Cox, C. C. 615. 

117a, Overcrowding— Liability of employer 

for aiding & abetting.] — The conductor of an 
omnibus was convicted of permitting the 
omnibus to bo overloaded contrary to Railway 
Passenger Duty Act, 1S42 (c. 79), s. 13, which, 
by sect. 16, imposed a penalty for this offence 


on the ** driver, conductor, or guard.’* His 
employer was not present at the time : — 
Held : the employer was liable to be pro- 
ceeded against for aiding & abetting, 
counselling & procuring ” the commission of 
the offence. — Govqh v. Rees (1929), 142 
L. T. 424 ; 94 J. P. 53; 46 T. L. R. 103; 28 
D. G. R. 32, D. C. 

117b. Commencement of proceedings — 

Whether order of Commissioners of inland 
Revenue necessary.] — ^An information was 
preferred by a police officer against the con- 
ductor of a motor omnibus alleging that he 
had allowed the omnibus to carry at on© time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), s. 13 ; 
—Held : the prosecution was not a proceeding 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
8. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the lidand 
Revenue Comrs. — KHikby v. Minty, [1929] 
2 K. B. 166 ; 98 L. J. K. B. 733 ; 141 L. T. 
516 ; 03 J. P. 176 ; 46 T. L. R. 427 ; 27 
L. G. R. 438 ; 28 Cox, C. O. 640, D. O. 


Part V. — Locomotives 


and Motor Cars, 


163. After this case add : — 

.] — aSVc, now, Finance Act, 1020 

(c. 18), s. 13, Helved. 11., para. 4, ns amended 


by Finance Act, 1920 (c. 22), s. 13, & Fmance 
Act, 1027 (c. 10), 8. 11, Sched. IV. ; Roads 
Aet, 1920 (e. 72), hs. 1, 20 (3). 


PART IV. SECT. 8. 


•h. Ot)ercrou)dino — Whether mens rea 
fieceesary — Dublin Carrincfe Act .] — 
Held : the prohibitions contained In 
this Tognlatlon woro ubsolnte, &. 
aooordiiigly, in the case of a summons 
('harirlng an ollenco mider tho rctpila- 
llon the absence of m4:ns rea was no 
defence. — ^M’Adam r. Dublin United 
Tkamwatb Co., 11020] I. H. 327. — IR. 

sj. Vehich not on hire.] — Whore 

tho permit OTontod In respeot of a 
motor veliJclo prohibits the carrylnK 
of more than four passengers, tho 
carry lug of more than thJH number is 
au mfrlngoinent of the terms of tho 
permit Af is punluhahlo under Motoi 
Vehicli'B Art, I Hi 1. s. 1(3, even though, 
ut tho iline of the infringement, tlic 
vehicle was not on hire. Ki\<, 
lOMPEitOB V, Dam Tahal '^inoji (1029). 
I. L. It. 0 Pat. 109. - IND. 


•k. Paseengera standing on cars.} — 
Qlabgow Coupk. V. SiiuinKBN, [1020] 
8. C. <J.) 6.— SCOT. 

si. Permuting omnibus to be over- 
crowded — Whether offence against Inland 
Jievenue d Customs Acts ,] — A complaint 
was brought in a burgh police ct., 
whioh sot forth that the oeoused was 
tho oonduotor of a motor omnibus, in 
wbloh a greater number of passengers 
woro conveyed than tho omnibus vas 
construoted to carry, in oontravontion 
of Dailway Passenger Duty Act, 1842, 
s. 18; — Held i under Burgh Police 
Act, s. 434, tho burgh magistrate had 
no hirlsdlction to entertain the com- 

f datnt, in respoot that, while the duties 
xnpoBcd by the Act of 1842 had been 
repealed, & other duties substituted 
therefor, a contravention of sect. 13 
was Htili an offence against an Inland 
llevonue or Customs Act. within Durgh 
PoUoe Act, 8. 454.— Cameron v. 

SWKBNKY, [19281 S. C, (J.) 84.— SCOT. 

wn. .J— Horn e, Dcoxett, 

[1020] S. 0. (J.) 03.— SCOT. 


so. Summary proceedings — 

I Dimitaiion of Oku t>. Sika- 

turun, [1920] 8. C. (J.) 30.— SCOT. 

PART IV. SECT. 4. SUB-SECT. 1. 

sp. Motor Omnibus Act — Minimum 
fares prescribed by Order in Council — 
Liability of oumer.] — Dtckenb r. Mit- 
niEIT. [1028] V. L. Jt. 606 ; [1028] 
A. L. h 323.— AUS. 

PART IV. SECT, 9. 

sq. Lu t nee granted subject to approval 
of ttme-tabk — Failure Ut observt time- 
table — LiabiUty of ouner.]- Art. 14 of 
tho UniulbUH Byc-Iums for Abordoon, 
1926, Is as follouN : “ the proprietor t>f 
any omnibus shall submit, for the 
approval of tho magistiates, a time- 
table showing tho time of arrival at A 
departure from the stance ... A 
every such omnibus shall leave the 
aforesaid stance . . . punctually at 
the time stated in tho said tuno-iable 
HH appiovcd by tho magistrates. *’ A 
CO. owning motor omnibus, with which 
it was duly' Ilwnoi'd to ply for hire in 
Aberdeen, obtained from the magh- 
t rates approval of a tliue-tablo shovnng 
the starting times of its onuilbuses from 
a partlcnlar stoiieo. On a day when 
it was anticipated that, owing to 
special tmftic congestion, tho arrivals 
at the stance of tho co.’s incoming 
oinmbuaes w ould bo delayed, a servant 
of tbu CO. acting with tho manager’s 
nppro>al, took nut au additional 
omnibus to augment tho usual service. 
Ho started from tho stance with this 
omnibus at a time whieli was not one 
of t hose autliurlsed in the oo 's approved 
time-table, lu a prosecution of the 
manager, os representing the co. for 
the contravention of art. 14 : — Held: 
a contravention of art. 14 by one of 
tho CO.’S servevnta acting within tbo 
soope of his employment, was an 
offence for which the manager, as repre- 
smtiug theoo. was respousiole.— B ean v. 
Sikcxair, [1030] a a (J.) 31.- SCOT. 
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PART V. SECT. 2, SUB-SECT. 4. 

g i. NeuMsitv for averment 

of Order.] — Unde^owors conferred by' 
Locomotives ou Highways Act, 1896, 
s. 12, regulations woi'o made by the 
Heavy Motor Cor (Scotland) Order, 
1905, & amending orders, with regard 
t o heavy motor core, the effect of w hich 
was to fix a speed of 20 miles an hour 
for motor tars cxoooding 3 tons in 
weight. A motor driver was charged 
in the fSherlff Ct. upon a complaint 
which set forth that over a distnnoe of 
7 miles ou a public highway bo “ did 
drive a motoi car, viz , a motor 
onmibUM, at a speed exceeding 20 
miles j>cr hour, viz . ulioat 27 miles 
per hour, contrary to tho Jkiotor Car 
Act, 1003, B 9.” The weight of the 
omnibus unladen exceeded 3 tons. 
None of the Statutory Orders wore 
libelled in the complaint. The sheriff 
having repelled an obiection that 
sect. 0 did not apply to the omnibus. 
& having convicted the accused : 
Held : the complaint as laid was 
irrelevant, lu recoct that tho pro- 
visions of sect. 9 of tho 100.3 Act 
appllotl only to motor vehicles imdor 
.1 tons in weight ; to make it relevant 
It was necessary to libel the Statutory 
Orders whioh made vehicles exceeding 
3 tons in weight subject to a speed 
limit.— Ditkmon r. Paterbov, 1 1930] 
S. C. (J.) 12.- SCOT. 

g ii. Whether notice of 

prosecution necessary .] — Two polioo 
oiheors, who bad detected a neavy 
motor car tm\clllng in excess of tbe 
S|N3ed limit of twenty miles an hour, 
overtook A stopped the oar, & one of 
them thereupon Informed tbe driver 
that ho had been travelling at a speed 
exceeding twenty miles an hour, 
that his meed was twenty-six mllee an 
hour. The driver was snbseqnently 
prosecuted for an offence ogainiit tm 
Order of 1905. In defonoe be pleaded 
that he had not received the wacnlng 
required by sect. 9 of Motor Oar Aet, 
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18da» Ua Mllty lor damage to bridges — ^Locomotive 
Act, 1861 (c, 70), s. 7 — ^To what bridges 
appUcal»le~-Coujity bridge.]— BeZd .* above 
sect, does not apply to a countv bridge. — 
R. V. Kitchener (1873), L. R. 2 C. C. R. 88 : , 
43 L. J. M. O. 0 ; 29 L. T. 607 ; 38 .1. P. 134 ; 
22 W. B. 184 ; 12 Cox, C. C. 622, C. C. R. i 
R. V. Dorset Inhabitants (1881). 45 [ 
k: T.« 308 ; Sharpness Now Docks & Qlonocstor St 

MitnnlTtflvf>AVia ^ a 


186* A.dd% A.wnoictiion : — Apld. Dennis i*. I^eonard 
(1920), 141 L. T. 04. 

185a. Steam tractor.] — Carpenter v. Pox, 

No. 232a, post. 


185b, Petrol-driven tractor.]— An “ Auntin 

p^rol-driven tractor was driven on a public ' 
highway. Upon an information under iaxjo- 
motives on Highways Act, 1896 (c. 36). s, 7, I 
for breach of Motor Cars (Use & Construction) i 
Order, 1004, Article II., clause 3, the justices ' 
held that the vehicle in question was not 
a motor car within the meaning of that order j 
& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made : — Held : that the tractor 
was such a motor car. —Dennis v. Leonari> 
(1929), 141 L. T. 94; 28 Cox, C. C. 021, D. C. 

186. Add. CUaiions [1929] A. O. 364 ; 98 

L. a. Ch. 198 ; 140 L. T. 024 ; 93 J. P. 146 ; 
27 L. G. R. 261. 


192. Add. Ciiation 28 Cox. C. C. 498. 

207a. Motor coach — Schedule necessitating exces- ' 


slve speed— Liability of employer for aiding ds 
abetting.] — Resps. owned a motor coaeh 
which was a heavy motor car Otted with 
pneumatic tyres, Jfc was restricted undtv 
Heavy Motor Car Order, 1004, to a maximum 
speed limit of twelve miles per hour. The 
vehicle was driven by a servant of the respa. 
between L. & I*. Resps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. Wliile driving 
the coach at thirt.v-flvo miles per hour on 
one of the scheduled journeys, resps.* servant 
was stopped by tlio police, & the rospa. 
wei'c summoned for counselling, proouri]^, 
aiding A- abetting the commission of the 
olTence Held: reaps, ought to have boon 
conxictod of counselling A procuring. — 
NEWM.VN V. OVEUIN(m>N, TT.XRUIS A Ahh, 
I.Ti>. (1928), 93 J. P, 46 ; 27 L. Q. H. 86, 1). O. 

223. Add. AtiuolcUion : -Apld. Gough v. Hoes 
(1929), 46 T. L. R. 103. 

232a. Leaving ear so as io obstruct highway -To 
what vehicles applicable —Steam tractor,]- - 

Held: (1) Motor Cars (Use A (Jonst ruction) 
Order, 1904 , Article IV., clausi) 2, does not 
apply 1-0 a steam tractor weighing 13 tons 
unladen, which while being driven on the high- 
way caused an obstruction, inasmuch as it 
is not a motor car ; (2) altlioiigh the ab<»ve 
tractor was in motion, being driven along the 
highway at the lime of the commission of the 
ouencf', it was “ standing ” tlu’reon within 
the ni<‘aning of AHicle IV., clause 2.- 
CAHPKNTr.H r. Fox. 11929 ] 2 K. 11 . 468 ; 98 


190,‘l //efd : a. pro^H'CutiOM for a 
eontraventioii of the Order of l‘JU6 in 
uot a prosec'iition for an ofToiict* under 
sect. 9 of Motor far Act. 1903 ; Sc, 
aoeonilngJy, the voirning <«r notice 
required l>y tliat sect. 1 h n<»t a c<»n* 
<Utlon prowdout to conviction for a 
contrax’cntlon of the Order. 'J'ax i ok 
1. Houn. 11929] S. C. (J.) in.--SCOT. 

J ill. — hndinrr of- Sjtredo- 
er.]- -The driver of a motor chara- 
banc waj* oonvicUnJ of exceeding the 
speed limit of twenty miles an tiour. 
The only ovidomv> was tluit of two 

I ioUoe offleers, who followcil the chani- 
lanc along the street, travel ilug in n 
motor cycle combination fitted with 
a recently tested sisjcdo-metcr. Tla*> 
deponed that, for a distance of 309 
yards, their nnitor cycle kept 20 
yards behind the charabanc, & that, 
during this dlstanoo, the siHKslunietcr 
ivgistered a Hjieeil of twenty-^ix miles 
I>er hour. An obJt*rtlon to the suffl- 
cienoy of the evidence, on the ground 
that the method of n*glstcring the 
speed of the charabaue was unrcUuhIc, 
repelled ; Sc couplet ion snstalned. - 
Taylor I*. Horv, ll[i29] C. (J.) 111. 
SCOT. 


PART V. SECT. 8. SUB>8ECT. 2. 

d I. .J— •Btnu.oiJK e. Han- 

SRN. 11928) 2 W. W. n. 328 ; 37 Han. 

IL 430.— CAN. 

I i. Perron ** lurtna.”!— OocK- 

BffltN V. OORPON. 11928) S. C. (J.) 87, — 
SCOT. 

a (p. 809) L Ann cor uttnp 

nmnbiat plaies of old cor.) — Althoogn 
mider VeUdM Act, 1924, o. 42. w1ian» a 
Mslstcrad car has been disposed of A 
another one obtained the nombor niates 
on the former are to bo naed on tbelattcr 
ear. the new oar most first bo reiristcred 
befento the owner Is entitled to Mve It 
on pnbllo htihwaira with the old plo^ 
on lU — Rumk V. Bouttabd, 11928) 3 
W. W. R. 219,— cam. 


o (p. 809) i. Miumnu »»/ Itnnf 

inu j A person is “ Iwmd fuu learning 
to drive a motor car” if tlic ridstlon 
of pupil Sc teuchcr in fact exists, even 
altfiougii be is ttwdvlng instruction 
after he has rompietidy learnt tin* art 
of driUng A guiding a motor car 
lien u pupil Is Indtig honA fldt taugld 
matU-rs ixitaiiiiug to the sivfc I’ontiol 
of a tnotot cur on a higiiwuv lie conics 
within the \i-l in III* c Wnxov. 
II929J V. L. K. 1.12, incilfj Argus 
I,. J{. 13M AUS, 


PART V, SECT, 3. BUB-SECT. 4.- 
A. (a). 

d i. hvnUnn of njunl H^erio 
rnctrr.) iustruinonts such os, Sc In 
eluding, spci'do-mctors, may l>e pre 
Huined to function ac-cumUdy. unless 
the oontraiy is shown - PirrKittioy v, 
UOMKS. (1927) S. A. S. R. 4 19.- -A US. 

g i. If nmafiil <i////M«woon of 

rotidUddf'M rm/rs.) XWioro, on a proni 
< iiiiou for cxc4MM!lng the M|MS-d Jlinlt. 
the sptxiul iiiaglHt rate, who stutiyl 
that he belh'vod the ixillee I'virloms*, 
wrongly twiinitted as cvideiuH: notf's 
taken by the police <*4instal>U‘s, Sc said 
in his judgment tlial the polUx* cvidoiii e 
was MttpiKirted by notes taken nt the 
t into : - If* Id . us It could not Is* 
Inferred that the conviction wotihl 
have bocu ntado bad the notes liecn 
excludorl, tiic conviction riitist ix* 
aside. -Pklham r. Homek, (l»2H| H. A. 
,*s. II. lO.'i. AUS. 


k i. » .1 U. t'. K.nott 

fAlta,). 11929) 1 D. h. It. 77.3 ; I 
, W. W. It. 304 ; 31 Can. Crim. fas. I«9. 

- CAN. 


sr. Motor ftro onoine — Whether exempt 
from reffulatione.] — The fact that a 
motor vehicle operated by a fire 
, department la answering a fire alarm 
' does not exempt its driver from the 
oblteatiooB of tlm Ifotor Vehicle Act, 
I even tbongfh It has the right of way. — 
>' Lawton r. Vfwiano St, IsnaRUBBAjt 
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1 


.Sicuvii'iSH, 1,1 1>.. [1928] 4 D. L. It. HH7 ; 
fl92H) 3 W. W. It. Il.'iJ ; 37 Man. h. It. 
KJS.- CAN. 


PART V. SECT. 3. SUB-SECT. 4 .— 
A. (b). 

210 H. Stitrd of mr 
of lontnd 1 It. r. l>riuNii, tl928) 
2 1>. I It 703; 49 fan. frirn. (’OK. 217 ; 
00 N M. It. ftl. CAN. 


PART V. SECT. 3, SUB-SECT. 4. 

A. 10). 

mi. .1 i he llaldiitv inipoHcd 
U\ lllghwuv Tratllo Ait. Out.. 1927 
(e. 2.'>1), Ks. 9 (1). It fl), exists oven in 
iibHcneo of iiogllgi’iMW’ . the fnllure to 
have a tall light burning 3r vIhIIiIo on a 
motor volilcle in afu-onlaneo with 
H. 9 (I) Is a violation of the Act, St, If a 
of aeollhlon nstiiitingin damage's, 
may involve civil liability under 
H 11 (I), even tlimrgh the light was 
Inirnitig until shortly Issforc the 
in'cliient Sc went otif without the 
kiiowloftge Of personal fault or tiegll* 
veneo of the ihtver of the vehicle, 
if ALL C. ToUOM’O (il'KLPII KXI'UICHH 
(o A Hatch. 119291 1 l>. Ji Jt. 37.'i ; 

f If 92; «3 (J. h. It. ;r»". ; setting 
aside (). L. it., lot ril CAN. 


PART V. SECT. 3. SUB-SECT. 4- 
A. (s.) 

di. .1 M VKAVO^tM \IM>0 

r, Lkit fAlta.), |JU29) 4 J). L. H. 9H2 ; 

W. \V. It. .ittf. utfa., (1929) 4 
1>, L. It, 3)1 3 W. \V. It. 170, 

CAN. 

gv, DrunkrtfMHM Alterrydire 

offenres'- VohdUu ttf <onioui,iim.\ 
field: a finding by a magistrate I liat 
deft, while lufoxiuiU’d was In charge 
of a ttutUtr vehicle did not Jusitfr a 
conviction fiwdrlv Ing while Intoxloaietl , 
as H. 283 ( 1 ) of the Criminal Oid© deals 
with two oitematlvo offenoen. — K, v, 
HnmiVH, (1929) 1 1). L. U. 269; 30 
Can. f>Jm. fas. 3S1 ; 63 O. L. R. 101. 
- CAN. 



CaM BhOLXSB iUCD StXPFLB|IB29T. 


L« J.K. B.779} 1421r.T«2S4; 08 J’.P.289;{ 
45 T. J.. B. 671 ; 27 L. G. R. 601, D. O, 


OAJtPWim V. Fox, Ko^ 282 a, 


u iiaaatnf,) 


PART V. SECT. 8, SUB-SECT. 

■w. Motor Vehicles Act — Penal pro“ 
visuma — LiabilUv of owner,] — R. v. 
PoTX.® (1928), 60 *“ 

—CAN. 


) Can. Crim. Cas. 233. 


PART V. SECT. 8, SUB-SECT. S. 

ga. Motor Traffic Betmlaiiono— 
Passing stationary Iramcar — Whether 
evidence of neohqence.]^liAVKV. NORTOK 
(1927), 28 8. R. N. S. W. 148; 45 
N. S. W. W. N. 38.— AUS. 

q (p 878) i. — R. v. 

Toronto I’kansportation Commib- 
HTON (Out.) (1929), 62 Can. Crim. Cas. 
413.— CAN, 

q (p. 878) il. Ornui of 

'))roof \-‘TJtld: under b. 42 of High- 
way Traffic Act the onus of proof that 
f he Jobs or damage did not arlae through 
the negligence or Improper conduct of 
the driver or owner of the motor 
vehicle waa upon defte. — Boas v. 
Cray Coach Lines, Ltd., JI9293 3 
J). L. B 841 ; 64 O. L. B. 178.— CAN. 

a (p. 878) i. .] — Neilson t>. 

Btcharp (B. O.), 11929] 4 H. L. B. 
1062 2 W. W. fl. 168.- CAN. 


« (p. 879)1.- 

9. &IMI 

;i928J2 .. 


'. B. 386 


8 D.'tr 


^ CmmBA 
_ . t, B, 718; 
32 Sasfc. U R. 


e (p. 879) il. .]— Th® 

statutory onus does not increase the 
degree of diligence reauired of the 
owner or driver of a motcHt vehicle. — 

STANtJST «. KATIONAI, I^tHT OO. 
gajjc.), 11929] 3 W. W. R. 622.— 

o (p. 879) iU. .1— 

Heiimcr 9. OnuLaTBOM (Sask.), [1929] 
4 D. L. R. 670 ; 3 W. W. K. 227.— 

CAN. 

0 (p. 879) iv. .1— 

Mabano & Marako V. Lett (AltaO, 
[1029] 4 D. L. R. 982 ; 3 W, W. B. 
.346|^o^g., [1929] 4 D. L. R. 314; 3 


W. 


. 170.— CAN. 


e (p. 879) V. XAttbOUv of owner 

for damages caused by third mmv driving 
his car wUhoui pcrmissi(m.T — PltfB. 
were iuJttred by a motor oar whUe 
it was boinjB: driven by the 17 year 
old son of the owner. The boy, 
who was attending school, lived wl& 
his father en a member of the house* 


hold 85 prae fiotod to 

the oar least aevm at dgltt tHia^ 
during iiM> two yeaw pHop toTttie 
accident. The ear wae np€ ta g yard 
between the father^ house k his store, 
k one of the two oar-keys wps elthor hi 
the house or in the stoire whereM was 
accessible to the soxu The trial jum 
accepted the tesfdznony of the sat£» 
that he bad never given the son per- 
mission to use the oar k did not know 
that he had ever driven it. The tsdknr 
did not say that he had torb^en the 
son to dnve It : — PLeddi the fathw 
pould not he heard to say that the oar 
had been ** wrongfuBy taken out of kfai 
possession ** within Motor y^Ude 
G. A.. 1924 (c. 131), 8. 63 . — BobbY 9. 
CnoniKSB, [1929] 2 R. L. R. 696 : 1 
W. 77^ M Man. L. R. in ; 

rm. [1928] 3 W. W. R. 392.— CAN. 


e (p. 879) Vi. ■ 


—.I — ^Keibon 


9. DENNIS CMah.), [19291 i D. L. R. 
282 ; 2 W. W. R. 618.— CAN. 

e (p. 879) vli. — .1 — ^Walker 

9. Scott, Nigsol v. Scott (Ham), 
[19291 8 b. L. B. 647 ; 2 W. W. R. 
92.— CAN. 
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VoL TtiTT fl— S>~9I. 


TELEGRAPHS AND TELEPHONES. 

Part IX. — Compensation. 

88* AM, AnnoiaHon : — Retd. Kiddie v. Port of London Authority {102Q), 93 J. P. 203. 


Part XIV. — Rateability of Property occupied for Telegraphic 

Purposes. 

74. Add, AnnoiaHon': — ^Refd. Kiddie v. Port of London Aiitbority, Durrant v. Same (1920), 45 
T. L. B. 480. 


PART V. 

•a. BeffutaiioM bv <hvertMr*Oeneral 
— ; rw. 2U (2) of 
tbe Telepiione Reffu&tioiu. 1913, 
wbJoh pTOTldiee tliac a person vfbo 
enters into occupation of any premifies 
baying a telephone senrloe shall not be 
entitled to use the servioe until he has 
obtiOned a transfer of it, Sc that if he 
uses It before transit he shall bo 


doomed to have aamiinyd the servU't' 
Sc shall be liable for all amounts oivlng 
in respect of the service, at the time he 
ontorra into ocscupatluns of the 
premises. Is not uHra emt.- mnsoN 
r. MITCIIKLL (1929), 41 T. b. R. 27^* : 
3 A. h. J. 332. AUS. 

PART X. 

so. JVirde/ts lireno hinhiltiy for 
failUm to idki mtt.y On Bepl. 8, 192K, 


deft, was tlie owner of an unlleenoed 
^^^^l'l0HS I'ecelvlng set, iMtor In the 
same day, after a visit of an insixsotor 
which was not Hh<»wn to have been 
eon)inunieated to him. ho t<K>k out a 
licenct'. On a chorirt' of malutainlUK' 
an mmutboiincMl wirnJess set; — Held: 
the fractions of the day were to bo 
taken into wvount, & deft, was jfnllly 
of the offem-e. IlKMir. v. \Sai«>, 
II92K1 K A, K 11. 1. AUS. 
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Cases 1— ie4a. 


English and Empibe Digest Supplement. 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 

Part I. — Theatres. 


1. Add. AmwiaHim : — ^Mentd. R. v. Newport 
(Salop) .Tusiices, Ex p. Wright, [1929] 2 K. B. 
410. 

11a. ' — * — Discretion must be properly 

exercised.] H. y. Cardiff Corpn., Ex p. 
Wpjhtian PRODirmoNR, Ltd., New Theatre 
(Cardiff), Ltd. & Mosh Empires, Ltd. 
(1929), 7.'! Sol. Jo. 700, 1). C. 

25. Add. Annotation : — Mentd. Wilkin<i v. Carlton 
Shoe Co. (1930), 94 J. P. 207. 

86. Add. Annotation Held. A.-Ci. v. Walker- 
gate Press, Jitd., Same v. Bloomfield, Same 
V. (Mton (1080), 342 L. T. 408. 

64a. “Formal contract to be signed in due 

course.*'] — Ronald Frankau Producjtions, 
Ltd. V. Bell (1927), 65 L. Jo. 33; 164 I.. T. 
.Jo. 604. 

68. Add. Annotation : — Apprvd. Ilevbeit (Uayton 
fc Jack Waller, T^fd. r. Oliver, [1930] A. C. 
209. 

68a. -- .] — Applts., theatrical producers, agreed 

to engage resp., an Ainericaii actor, to play 
one of the three leading comedy parts in a 
musical play about to be produced at the 
Ijondon llippodrome for six weeks c(*rtain 
at a salary of £55 per wetk, At tlie contract 
contained a provision prohibiting reap, 
during the continuance' of his engagement 
from acting elsewliere without the consc’nt of 
the applts. Resp. objected that the part 
assigned to him was not one of the three* 
leading comedy parts, on the refusal of 


applts. to recast him, declined to appeiCr in 
the play & sued applts. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for loss of 
publicity & for toee weeks’ salary, & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 
except os to the salary; — Held: (1) upon 
the construction of the contract, it bound 
applts. to give resp. an opportunity' of 
appearing in public in a part answering the 
stipulated description ; (2) it was com- 

petent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. — He rbert 
Clayton &, Jack Waller, Ltd. v. Oliver, 
11930] A. C. 209 ; 99 L. J. K. B. 166 ; 142 
L. T. 686 ; 46 T. L. R. 230 ; 74 Sol. Jo. 
187, H. L. 

71. Add. A nneforf ion .* —Apprvd. Herbert (’layioii 
A: Jack Waller, JJd. v. Oliver, [1930J A. C. 
209. 

78. Add. AnnotaiionH : — ^Refd. Ouy-Pell v. Foster, 
[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 628. 

89. Add. Annotation: — Overd. Herbert Clayton 
A Jack Waller, litd. v. Oliver, [1930] A. C. 
200 . 

89a. — .] -Herbert Clayton A Jack 

WALIJ5R, Ltd. V. Oliver, No. 68a, ante. 

92. Add. Annotation :-~Dlsid. Craves v. (’ohen 
(1929), 46 T. L. R. 121. 


Part III— Music and Dancing and Other Public Entertain- 
ments. 


164a. Subsequent order permitting Sunday 
opening subject to conditions —Invalid. | 

The London County Council granted a 
licence to use certain promises for cinemato- 
graph entertainments subject t<j tlie con- 
dition that the premises should not be open 
for such enU'rtainments on Sundays, A 
afterwards, on an application by the licensees, 
a committee of the (V)uncil resolved that, in 
the event of the premises being opened for 
such onti‘rtainments on Sundays, “ no action 
be taken for the pix'sent,” provided that the 


licensees made certain payments to charity, 
A provided that theiv was strict compliance 
with the Council’s regulations for cinemato- 
graph entertainments on Sundays : — Held : 
as the Council had in effect purported to 
grant permission to do what was forbidden 
by Sunday Observance Act, 1780 (c. 49), 
the order granting such permission must be 
quashed. — R. v. London County Oouncil, 
Ex p. Entertainments Protection Assocn., 
Ltd. (1930), 47 T. L. R. 111. 


PART 1. SECT. 1, SUB-SECT. 1. 

■a. Greenock Corpontlhn Act, 1909, 
N. 361 — Theatre— 'Whether nuture house 
mcluded.] — Held, a biiildinK, Mhich 
It was proposed to 01*001 fur use as a 
picture house was not a ** thoatro 
within tho iuoanlnKOf,& subject to the 
regulations of, abovo soct., in respeot 
that its gonoral charaoter, as dlsciosed 
by tho plans before tho ot., was that of 
a pictiuro houso, rathor than of a theatre, 
& t hat the soot., as it Imposed arestrio- 
lion on a right of property, must ue 
Btriutly construed ; & according to 
contempomnea esrpoeitio, tho or 


pressioii "theatre” in the sect, did 
not Include a building devoted to the 
cxldbitiou of cinematograph lUuis. — 
ycuTTisji Cinema. & Variktt 
Thkctkks, Ltd. r. Ritohik, [1929] 
S. C. (Ct. of fc'ess.) 369,— SCOT. 

PART 111. SECT. 2, SUB-SECT. 8.— A. 

161 i. DUKTction of jv^ices — itona 
fides in eaereiK.] — H. r- Ohahucvhxk 
Town CXiuncie. Ex p. Gosokrs, [1998] 
4?. H. Q. 185.— AUS. 

PART 111. SECT. 3. 

■e. iffgnlcrffons for oeevring oafdy in 
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cxnemedograph exhibUione — Mooing 
IHdure Act— Order of fire marshak \ — 
Letters from tho fire marshal to the 
agent of a theatre owner insisting that 
certain alterations be made in the 
theatre in order to comply with the 
regulations under Moving Picture Aot. 
K. ti. B. C., 1924, held to have been 
given by him as Are marshal acting In 
imtsuanoe of Fire Marshal Aot, H. S. 
B. C., 1924, A to have amounted to an 
" order ” within the meaning 
aect. 17 (3) of the latter Act.— 
McMordib V. Ford <B. C.), (1929) 3 
W. W. R. 169.— CAN. 



Vd. XUL-Cum 19-887, 


TIME. 

Part I. — The Calendar and Divisions of Time. 

19. After this case add : - 

]■ — inowt Law of PiMporty Act, 1J>25 (r. UO). 01. 


Part li. — Sundays and Holidays. 

181a. London County CouncU (General Powers) I Act. 1«77 (o. 7). -t’rarroN r. Holborn 
Act, 1927-|«^9 of vegetables on Sunday— , Boiiorcm CouNrii. (1020). 142 I.. T. 100; 

invalidity of licence.] — Under London County i 03 J. P. 100 ; 45 T. L. H. 033 ; 73 Hoi. To. 

Council (General Powers) Act, 1927, there is 500 ; 27 L. G. 11. 068, P. 

no power to ^ant a licence for the sale of | 

vegetables in the streets on Sunday, as such ■ 132. Idd. Annotafwu : Mentd. KLhor r. Oldham 
sale is a contravention of Sunday Observance I |I030| 2 K. H. 301. 


Part Ml. — Computation of Time. 


264. Add, AuuoM'wn : -Mentd. Gottliflfo r. 
Edelston, |1930J 2 K. B. 378. 

319. Add. Annotation)* -ViM» Legge v. Legge 
(1928), 45 T. L. K. 167 ; Shearn v. Slioarii 
(1930), 143 L. T. 772. 

324a. “ During.**] — If one was describing a thing 
which occupied the whole of a period, sucli 
as tenure, or presence in a given place, 

“ during ” & “ foi* ” were admirable words. 
But if one said that a series of payments to 
be made on particular dates was “ during ” I 
or “ for ” a period, “ during ” or “ for ” 
must mean “ in Tvspect of ” that pcrhxl 
(HoWLAIT, .1.). INT.ANI) HkVENI’K (V>M- 


MisMoNEUs r. St. Luke, 'rjiithTEK^, 

liEOisTErnci) (1030). Hi T. L. 11. 412; 71 
Sol. .)(>. 1(4,5 ; n:rs(i. on othrr groundn, 4(i 
T. L. 11. 580. (’. \. 

324b. “ For.’'l Inoano IIevenok Commi^- 
MoNEits r. St. Lore, IIohtki., Ththteen. 
Heoistebeo. No. 324a, untr. 

330a. - .]--For the purpose's of <h(« sl^atutory 

notice of appeal Sunday is not a dtVw not). 

K. r. Gheviixe (1929), 21 (V. App. Hep. 108, 
C. (\ A. 

367. Add. \nnol()l)nn : Refd. 11. v. Sc4><llii, 
in>30| I K, 14. 711 


PART I. SECT. 4. 

•a. Publiralion of noiici Ofirr a 
lotH- for four Muccfsairr vrfkii.”\ 

“ For.” as used In Lakes it JOvera 
Improvement Art, K. H. O., Iii27. 
N. .'32. is not equivalent to ” In.” hut 
impllOH duration, & wex'k does not 
mean a ealendar week : tlier*- 

foro, o notiee published In a dally 
newspaper on Sat. F<*h. 9, Sat. Feb. IS. 
Hat. Fob. 23, & Wed. Fel). 27, waa not 
a notice published ” oneo a week for 
four successive weeks.”- Ur Kvno 
rtIVKR iMPftOVKStKNT CO.. U021»| I 
D. L. II. 010 ; 64 (>. L. U. 22'>. CAN. 

PART II. SECT. 2, SUB-SECT. 1. 

to. Sate of food, drink eifforettea . } — 
R. V. Ninos (1928), 60 Can. CMm. Cat. 
165.~CAN. 

PART 11. SECT. 2, SUB-SECT. 2. 

C. (b). 

1 1. - HuUding contract.] - A eon- } 

tract executed on a Hurtday for the i 
doins of work ahJeh it within the I 
ordlnoiT caUlnir of a party thereto, ' 
e,g., a buildiner eontract> with a 
carpenter A: eontraetor, it lllcfral under 
the Lord * Day, It. H. 1927 (c. 123), i 
H. 4. I 

Where In the oarrylnR out of an 
illegal bnlldlnif or»ntract the oon- 
inotor’t work Sc materlalt have txsen 
incorporated into a buOdtug be cannot 


I H'l’over on a quantum uoruxt Imihi'iI on 
I ileft.'s reteuthiu at the imnulHt'M, Hhu'o 
I the latter is unubh lo exereiw an 
option to retiitn Hie niufiTlalM 
I FAitiiKLi. r. Sawiiimki (MiKk.), 119291 I 
I 1), L It. 2S9 : 3 \V. W. il 2.t CAN. 

PART II. SECT. 2. SUB-SECT. 4. C. 

pi, - A wundi A sej/nie 
rnad4‘. uithuut \%atTau1. Iiv a pn*- 
’lentlvo oflh’cr of AUaTta Liquor 
Contnd Hoard under the anthmit} 

. eonferred on him by tuM'i. 1 13 (2) of the 
1 t^overmjM'nt Liquor t 'untied Art of 
,\lbr‘rttt Is not illtigi*! laxanwe maile on 
a Sonday. Hiieh exerelm- of solti 
anthurity is not altbtn the prc»hlhltion 
of 29 ('ar. 2. e. 7, Si Ix'liqc u tninist45rlal 
I net Is laafnl at eoiriiiion Ian It. 
' fjr rcl. Heacmo.nt r Homtkun %k, 
fl929j 2 W. W. II. 4M7 : .'31 fan. Cilni. 
Can. 126 ; 24 Alta. L. U. 202. CAN. 

p II. - .J -It. r. Wnmirr (Altu.K 
11929) 1 W. W. H, 917 ; i»2 (’an. ( rim. 
(’aa. 28.'}.- CAN. 

PART 111. SECT. 2, BUB-SECT. 2. C, 

230 *v, - - --.) .^n wtlon for 

the recovery of daniagm oeeasioufHi 
by a motor vehiclo on Hept. 8. 1928, 
WON Ijcfruii hy writ issued on .Mar. M, 
1929: — tlcld: It was not la*rred by 
Ul^hway Trafflo Act, «. .OJ flj. Whore 
anything is lo be done fu a (<<frialn 
time after a given event or date, the 


«ln> of llie o<*enneni'o )h to be I'Xiduded. 

Suir/Kit r Kaiis, (1929) 1 I). L. 11. 
.'(2 ; 61 (». L. It. 219. CAN. 

PART III. SECT. 8. SUB-SECT. 1. 

289 I. Construed to effeotuatr. intention 
of |xirf(ra.]— When', under a building 
I'onlnujt work was to 4>e comnleteu 
by " Nov. 31 *' unilor penally of 
damages:- Jtfld : this roust Ik> con- 
struccl to mean Nov. 30. McBran r. 
Kinneak (18921. 23 O. U. 313. -CAN. 

PART III. SECT. 5. 

g 1. - - Adjnumtnenl to day of leqal 

luJiday,] The fact that a motion is 
ndioumed to a statutory liollday duf'ts 
not render the notlro of motion vold.- 
IUjBA V. KKiXIvtmiN, JI928J 3 1). L. It. 
.'>02 ; (I92K] 2 W. W. K. 309 ; 22 Hask. 

1 Jo K. 60.0.- CAN. 

, PART III. SECT, e, SUB-SECT. 1. 

, 843 iv. .1 On Hepl. H, 1928. 

' deft, was the awtur at on uiillrensed 
uln'icNs rfs'ulving wt. Later In the 
suine day, a/La a visit of an lnsiKH;toi' 
which was not shown to ha\o Iw-eii 
<-uminunlcat<‘<l t<i him, he took out a 
()n a eliarge at iiiiilntainlng 
an iinauthorlM'd wlwIesH net . UrUl : 
tlM* fiwtlonM of tin* day wem to Im» 
taken into nixounf. Sc deft, ^vos guilty 
of the ofTerifs*. Hkvkk v. WAKit, 
11928) .8. A H, It. 1. - AUS. 
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0Miie7-«Lt. 


Emi^H ASTD filIKEE Dioest BufeleksmE'. 


TORT. 

Part II. — Liability for Torts 


67. Add. Annotation: — ^Mentd. Tolley v. "Pry 
(J. S.) & Sons (1929), 46 T. L. B. 108; 
Watt V. Longsdon (1929), 98 L. J. K. B. 711. 
88. Add. Annotations : — Mentd. Tolley v. Fry 
(,T. S.) & Sons (1929), 46 T. L. B. 108 ; Wait 
Longsdon (1929), 98 L. J. K. B. 711. 

88. Add. Annotation : — Refd. Fenton Textile 
Assocn. V. Thomas (1929), 45 T. L. B. 264. 

92. Add. Annotation : — Consd. (Hark v. Urquhart, 
Stracey v. Urquhart (1929), 141 L. T. 641. 
181. Add. Annotation :-~Mentd. Davies v. Pro- 


Part V. — Waiver 

216. Add. Annotation : — Mentd. Oosrnopolitan 
Shipping Oo. (Inc.) v. Hatton & Oookson, 


perty & Reversionary Investments Oorpn., 
[1929] 2 K. B. 222. 

148. Add. Annotation : — ^Consd. Horwood v. States- 
man INiblishing Oo. (1929), 98 L. J. K. B. 
460. 

167. Add. Annotation : — ^Refd. A.-G# v. Walker- 
gate Press, Ltd., Same v. Blodmdeld, Same 
V. Carlton (1930), 142 L. T, 408. 

179. Add. Annotation: — Generally, Reid* Broress 
Dairy <3o. v. Jackson (1929), 99 L. J. K. B. 
181. 


and Consent. 

Ltd. (Liverpool) (1929), 143 L. T. 296, 


PART 11. SECT. 8, SUB-SECT. 7. 


05 vl. 

D. L. R. 0/6 ; 


V . Bosks* 

O. L. B. 210. 


PART Vn. SECT. 7, SUB-SECT. 3.— A. 

1100 vll. l—Pltf., 

who was not a membor of daft, union* 
took a sub*coutraot under one T. to 
supply all tb« labour, but not the 
material, for tho hrlok-work & masonry 
work upon a building being crootcd by 


T. By a rule of the union, no member 
was to be allowed to work on any 
8Ub<oontract taken from a building 
contraotor where the enb-eoniract was 
for labour only. Two members of the 
union saw T. Sc told him that If he did 
not get I Id of pitf. the bricklayers 
working for pltf. would be withdrawn, 
they being members of the union. 
l>ltf. when T. told Mm this, said he 
would give up the contract* & did so ; 
subsequently be sued the union for 
damages. Tho two members above 


referred to &; a third were added as 
defts. : — Held : what was done was 
done for the purpose, not of injuring 
pltf.* but of forwarding or defending 
the trade of the members of the union. 
Sc notice that the members of the union 
would bo warned of the situation was 
not a threat which was unlawful Sc did 
not give any right of action to pltf. — 
Hat «. Ontaiho Brioelatbrs Looax, 
Umour No. 26, (1S29] 2 D, L, 71. 336 ; 
03 O. L. B. 418.— CAN. 
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riL xmr-«mg 


TRADE AND TRADE UNIONS. 
Part i. — Definitions. 


' 8* : — Mtciifd* Rowson v. 

gtepto, BoWfton ». I. R. Oomrs. (1929), 14 
Tax Oas. 640. 

10. Aid. AniMdaMm io (2) Apld. Frost v. 
Oaalon, Frost v. Wilkins, [1929] 2 K. B. 138. 

10a. I can find nothing in the Act to 

pravent me ^ving to the word “ bnsinesB ** 
one of its ordinary meanings — ^namely, work 
or occupation (Russeix, L.J.), — Frost v. 
CadLOK, Frost v. Whjsins, [1929] 2 K. B. 
138 ; 98 L. JT. K. B. 623 ; 141 L. T. 281 ; 
93 J. P. 192 ; 46 T. L. B. 417 ; 73 Sol. Jo. 
883 ; 27 L. G. B. 480, C. A. 


10. Aid. Annotations : — Consd. Fry v. Burma 
^rpn. (1929), 98 L. J. K. B. 893. Refd. 
Proctor V. Ryall, ByaU v. Proctor (1928), 14 
Tax Oaa. 204. 

27. Add, Annotations : — Mentd. Bailey v. Stoke- 
on-Trent Assessment Committee (1930), 40 
T. L. B. 801 ; Cardiff Bovenue Officer v, 
William I^ewis & Sons, Ltd. (1930), 28 
1j, O. B. 650 ; Stoke-on-Trent Revenue 
Officer V. Stf»ke-on-Trent Assessment Com- 
mittee &> Potteries Electric Traction Co., 
etc., etc. (1930), 99 L. J. K. B. 428. 

29. Add, AmwtaHon : — ^Mentd. A.-G. for Manitoba 
V, A.-G. for Canada, [1929] A. 0. 260. 


Part III. — Freedom of Trade and Monopoly. 

38. Add, Annotation : — Generally, Mentd. R. v. Minister of Health, Ex p, YalTe, [1930] 2 K. B. 98. 


Part V. — Restraint of Trade by Agreement 


181. Add, Annotation : — As io (6) Consd. Express 
Dairy Co. v, Jackson (1929), 99 L. J. K. B. 
181. 

143. Add, Annotation : — As to (3) Consd. Express 
Dairy Co. v. .Tackson (1929), 99 L. J. K. B. 
181. 

164. Add, Annotation : — As <o (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

184. Add, Annotation : — As to (I ) Consd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
181. 

828. Add, AnnolaHon : — ^Refd. Re Brownie Wire- 
less Co. of Great Britain (1920), 46 T. L. B. 
684. 

394. Add, Annotation: — As to (1) Consd. Egress 
Dairy Co. v, Jackson (1929), 99 L, J. K. B. 
181. 

808. Add, Annotation : — ^Rsfd. Express Dairy Co« 
9, Jackson (1029), 99 L. J. K. B. 181. 


399. Add, Annotation : — to {[) Retd. Express 
Dairy Co, v. Jackson (1929), 99 Jj. ,T. Iv. B. 
181. 

406. Add. Annotation: — As to (1) Refd. Express 
Dairy Co. v. Jackson (1920), 99 L. J. K. B. 
181. 

436. Add. Annotation : — Refd. Express Dairy Co. 

V. Jackson (1929), 99 L. J. K. B. 181. 

488. Add. Annotation : — As to (3) Dbtd. Express 
Dairy Co. v. Jackson (1929), 99 1.. J, if. B. 
181. 

457a. ** Within ten miles from X.** — Construed as 
within ten miles from the borough boundaiw 
of X.]-— CATn.B V. Thorps, [1900] W. N. 88. 
470. Add. Annotation : — ^Refd. Express Dairy Co. 

V, Jackson (1929), 90 L. J. K. B. 181. 

477. Add, Annotation : — Refd. Express Dairy Co, 
V, Jackson (1929), 99 L. J, kT B. 181. 

488. Add, Annotation : — ^Rsfd. Express Dairy Co. 
V, Jackson (1929), 99 L. J. IL B, 181. 


FART UL SCOT. S, aUB-880T. 8. 
m I. proper test in a 

grme ^ on under aeet, 4»8 of tfae 
Mnlael Cede, wbieh witb 

“ MstMIdt of trade.*' is the infiirT to 


niembeni of the oiuaibtDe, — BnMSOic- 
r BniiDxas Sornr Co. v, E., 




1 — HaoSwait V , 




FART W. fftor. A MHFWrr. 1. 
as. Rtdrtttfit bp 


(elite of procUmalion.] — By Tjooal 
OoTamment Aot. 1919 (N. 8. W.), 
a $09 (1), " the Gtoremiaent may . . . 
6i) declare by proclamation any de- 
fined portion of an area to be a reai- 
dentfaJ distrtot . . . : (e) proUMt the 
crecMon In sn^ dhtnet of any bnimins’ 
f or nM f or the pnrpoeei of enoh trades 
, . . as may oe deMribed In the 
Pfoolamatlon ; ft (d) protdbtt the use 
of any bnlldtiig Jn the distrtot for any 
so^ pmpos e s **^grfd> the word 
** desottbw ** w M xt tw** every tr sife 

mtSBSno 

hffaltfott is to be emnessty tuaaea in 
the tsMtowpoatlOB, or otherwlee aped^ 
9/909 a proofaitts- 
|SW of any bnfldliisr 
' for the pnrpoeii 

. pr^Utlon IMS 

tnides mtended to bo 
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Inohided wore not deserfbed." — 
DTKR V, Luckktt (1928), 41 O. L. K. 
44.— AUS. 

aq, Cmrylno on tnuineaa — For pur- 
ppae of trade lieence — FrtM packing,]--- 
R, V. LAJOEsma OnottARDS, Ltd. 
(B. O), il929J 1 W. W. R. 870; fll 
Can. Oam. Cas. 182. — CAN. 

sr. Produce Marketing Ad, B, O . — 
Owue of preo/.j— It. » Oiiuno Chock 
(B. C.) (1929), 52 Can. Crim. Oas. 292. 
— CAlf, 

FART V. SBOT. 1. 

139 1. Who map enter into agraemeni 
—-Vendor db pwraeaser of aoommU\— 
fSPVMcm 9. UOKtamK (1994), 99 
W. A, h. R. 95.— AUi 




Oam 489— 1M7. English and Empibh Btobst Supplement. 


489. Add. Annotaiion : — Consd. Express Dairy 
Co. r. .Tackson (1929), 99 L. J. K. B. 181. 

491. Add. Annotation : — ^Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

497. Add. Annotation: — As to (1) & (2) Consd. 
Express Dairy Oo. v. Jackson (3929), 99 
L. J. K. B. 181. 

498a. Clause against soliciting or canvassing 
customers — Contract with infant.] — Deft., 
while still an infant, entered into an agree- 
ment of service with C., a dairyman, as a 
milk roundsman. 0. sold his business to 
pltfs., including the benefits of contracts of 
service with his employees. After a short 
time deft, left the service of pltfs. & served 
another dairyman, in the conduct of whose 
business ho solicited & served the customers 
of pltfs. When deft, entered the service of 
C. he entered into an agreement of service 
with C, This agreement ('ontained a restric- 
tive clause with regard to serving soliciting 
or canvassing customers of the employer, & 
it was admitted that if the agi‘eement with 


0. was binding on deft., it was also binding 
on him with pltfs. Pltfs. claimed an in- 
junction & damages for acts committed by 
deft, which were alleged to be in breach of 
the agreement : — Held: the restrictive words 
were too wide & indefinite to be enforceable, 
especially in the case of a contract with an 
infant. The word “ customers ” alone was 
used in so expanded a sense that that by 
itself was sufficient to render the restrictive 
clause inoperative. — Express Dairy Co. v. 
Jackson (1929), 99 li. J. K. B. 181 ; 142 
\J. T. 231 ; 46 T. L. R. N?. 

511. Add. Annotation : — Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

684. Add. Annotaiion : — Refd. Express Dairy Co. 
V. Jackson (1929), 99 L. J. K. B. 181. 

705. Add. Annotation : — Refd. Pamulopoulos v, 
Papadopoulos (1929), 46 T. L. R. 44. 

752. Add. Annotation : — As to (1) Refd. Express 
Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
381. 


Part VI. — Goodwill. 

884. Add. Annotaiion: — Generally ^ Mentd. Curtis j 901. Add. A nnotation Re Thomson, 

Brown, Ltd. v. Jarvis, Jarvis v. ChiHis Brown, ‘ Thomson v. Allen, 11930] 1 Ch. 203. 

Ltd. (1929), 14 Tax ('as. 744. 908. Add. Annotation Refd. Lock v. Bell (1930), 

69 L. Jo. 239. 


Part VII. — ^Trade Unions 


954. Add. Annotaiion As to (2) Refd. Re Houie 
& Colonial Insurance Co., 11030] 3 Ch. 102. 
957. Add. Annotation: — As 1o (1) Apld. Cotter v. 

National Union of Seamen, [1929] 2 Ch. 58. 
1088. Add. Annoiaiion : - As io (2) Refd* Upton 
V. Farmer (1930), 142 L. T. 526. 

1044. Add. Annotations : — Consd. Upton r. Farra<*r 
(1930), 142 L. T. 626. Refd. Woodrow v. 
Trawlers (White Sea) & Grimsby (1929), 141 
L. T. 676. 

1048. Add. Citations :-~d8 L. J. Ch. 293; 141 
L. T. 83 ; 73 Sol. Jo. 190. 


Add. Annotation : — Apld. Lamberton v. 
Thorpe (1929), 46 T. L. R. 420. 

1047. Add the following paragraph & citations ; — 
Prior to the passing of the 1927 Act, 
various committees of a local authority 
passed resolutions, which wore confirmed by 
the council, to the effect that certain of their 
employees be required to become members 
of one of the trade unions in the resolutions 
referred to. By that Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 


PART V. SECT. 7. 

n i. Whether extirimiiBhed by 

toUhdratval from service. ]--Undor a 
oontraot covering a certain period 
between a travelling salesman & his 
employer, the pltr., the salosman, 
agrood to give his wholo time to his 
emplo}''er'B sorvioe, & that he would 
not soli or offer for sale ons*^ goods 
other than those of the employer. The 
contract placed no restriction on him 
after the date of the expiry of tho con- 
tract, nor did It expressly restrict him 
from selling other ^ods if before that 
date he should be discharged for cause 
under a clause stipulating a cause for 
his discharge. The salosman, after 
working under the contract, left the 
aervloe & entered that of a concern 
selling competing goods ; & his ndtta- 
drawal was accepted by tho pltf. as a 
breach of contract r— Held .* the restric- 
tion was not Intended to govern the 
salesman after.terminattou of the con- 
tract by hrvNach, tc that, if so tntendod, 
it was so Mdde. & general as to bo un- 
reasonable ft unenfcHroeablo. — G k»* 
laob-Barklow Clo. V. MaoPhibrson, 
[19281 8 W. W. R. 160.— CAN. 


PART V. SECT. 8, SUB-SECT. 1.— 

A. (b). 

626 iv. .h— 1*1U. ft deft. Z. had 

been partners in the restaurant husl- 
uesH. Z. sold out his interest therein 
to pltf. ft covenanted with him that 
ho. Z„ would not during the next 
three years “ carry on or engage in, 
either directly or indirectly, ft whether 
as a principal, ageut, director of a co.. 
servant or othomdse, or take part in 
the business of a restaurant or cafe or 
store ” within tho city of Victoria. 
Deft. P. opened a combined cafe ft 
candy shop ft employed Z. to manage 
the latter. Pltf. sued Z. for damages 
for breach of tho covenant ft for an 
injunction to restrain further breaches 
ft also claimed daiuagea from Z.’s wife 
ft P. for induoinff Z. to commit such 
breach ft from all the three defts. on 
the ground that they had wrongfully 
contmlrod to Injure his hustness : — 
Hela .* the appeal should he allowed, 
the Injunction prayed for granted ft 
damages awarded against the three 
defts. — hXRiK e. Zateris (B. C.), 
(19291 3 W. W. K. i22.— CAN. 

589 li. .] — An agreement by the 

1340 


vendor of a restaurant business that 
she would “ neither dJrootly or in- 
directly have any interest or share or 
part In any other resiatirant or similar 
place '* for flvo years in the town of 
B., held not to have been broken by 
the fact that tho vendor became a paid 
cook for 1^., a restaurant proprietor 
who at the time of said sale was em- 
ployed by the vendor as a cook, ft also 
lent said P. money, without obtaining 
therefor any right or Interest in the 
restaurant, 'to be applied by P. in pay- 
ment of the amount owing on P.’s 
purchase of the building In which she 
was carrying on said business. — P ono 
r. Bobbubb (Sask.), [19291 4 D. L. 11. 
829 ; 3 W. W. R. 273.— CAN. 

t (p. 52). voKsd [1928] 1 D. L. R. 
1009 ; 01 O. L. R. 568.— CAN. 


PART V. SECT. 8, SUB-SECT. 2.— A. 


■a. CorreeMofi 
atetion ' 


of «>iiri.h-WARRaa» T*a Co., 

Ltd. e. Itomoxass, (198$1 &. R. Q. 29« 
— ^AUS. 



Vol. ZUn.— Trade and Trade Uokau. Oaaei 1047—1187. 


of tihe employniejutt or continuance in 
employment, of any person that he should 
or should not be a member of a trade union, 
& that any such condition should be void. 
Shortly after the passing of the Act instruc- 
tions were ^ven oy a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
casual labour ; & bho. employee, who was 
dunuissed accordingly, obtained a declara- 
tion in the county court that his di«nni««A.l 
was illegal. A member of the council there- 
upon brought forward a motion having for 
ite object that instructions should be given 
that the resolutions of the committees should 
cease ,to be operative ; but the motion was 
defeated : — Held : in the circumstances the 
ct. should declare that it was not lawful for 
the local authority to require any person, as 


a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union. — ^A.-G. i\ BntKBNHBAn 
CoBPN. (1028), 98 .T. P. 83 ; 27 L. G. R. 192. 

1086. Add, Citaiiona 98 L. J. Cb. 401 ; 141 
L. T. 294. 

1087. Add, Ciiaiions .•—[1929] 2 Oh. 68 ; 98 

L. J. Ch. 323 ; 141 L. T. 178 ; 78 Sol. Jo. 
206. 

1092. Add, Annoiaiion : — Reid* Cotter v. National 
‘Union of Seamen, [1920J 2 Ch. 68. 

1122. Add, Annotation : — As lo (1) Held. Cotter t*. 
National Union of Seamen, [1929] 2 Ch. 68. 

1122a. Not individual members — Where 

proceedings intra vires.] — Cotter v. National 
Union op Seamen, No. 1087, ante, 

1127. Add, Amwtation : — As to (1) Refd. Cotter v. 
National Union of Seamen, [1920] 2 Ch. 68. 


PART V. SECT. 9, SUB-SECT. 6. 

h i. One year — Five miles ,] — 

Held : the restraint in restteot of the 
period of one year from the temiluatlon. 
of W.'s employment was not un- 
reasonable ; out the area within a 

5 miles radius was wider than wan 
reasonable, & was void.— M abquett 

V. Watj^h (1929), 29 S. 1{. N. S. W. 
298 ; 40 N. S. W, W. N. 71,— A US. 

PART V. SECT. 0. SUB-SECT. 13. 

m 1. Five years — Tveniy miles .] 

— ^When a contract in restraint of trade 
is severable as to the areas covered 
thereby it may bo recoverable & valid 
as to one part of the total area & 
unreasonable 8c invalid as to the 
remainder. Pltf., a physician practis- 
ing in Nanaimo, who contracted to give 
professional service to certain miners 
there, engaged dclt. to assist him in 
that work under an agreement which 
provided that on Its tonninatlou deft, 
would not, for five years, practise in 
the city of Nanaimo or within a radius 
of 20 miles thereof. The agreement 
having been terminat-cd, deft, com- 
menced practice at Ladysmith, 16 
miles from Nanaimo : — Held ; that the 
restriction was valid as to the city 
of Nanaimo 8c Invalid as to the area 
outside of it.— Hall v. Mokk, 11928] 
ID.L. R. 1028; [19281 1 W.W.R. 400; 
39 B. O. R. 346.— CAN. 

PART V. SECT. 9, SUB-SECT. 17. 

697 i. Validity or reasonaltlcvess of 
eoveruint—C&verMrU not to solicit em- 
j^iyyer's customers — For six months.] - 
Held: the covenant was not un- 
reasonable. — COOTB V. .SPBOCTJ. (1929), 
29 S. R. NPS. W. 678 ; 46 N. S. W. 

W. N. 180.— AUS. 

PART V. SECT. 9, SUB-SECT. 26. 

b (p. 72) i. .}-~Defl, had carried 

oil in Melbourne for some years a shoe- 
manufacturing business under a iinu- 
namo of which his own name fonaod 
part. By a clause in on agreement fur 
the sale of the business & goodwill deft .. 
08 one of the vendors, undertook not 
to carry on or bo engaged or concerned 
or interested in. or permit his name t<» 
be used in connection with any similar 
buslnesB within one hundred miles 
Held : the clause waa not wider than 
was necessary to protect tho goodwill. 

6 waa cnforocabw. — T. W. Ckoni.v 
8ho£ l*Ty., Ltp. r. Cbomn (1929). 
V. L. K. 244 ; [19291 Argus L. R. 213. 
—AUS. 

PART VII. SECT. 2, SUB-SECT. 2.— A. 

sb. Intemaiional labour ttuiomh-In 
an action by an unincorporated biter- 
national labour union against an 
incorporated society of nmn ufaj^u ms 
to enforce an agroement In writing in 
the nature of a ooUective bargain, 
made In 1935 by way of settlement of 


disputes between local manufacturers 
8c local labour unions, it was bold tho 
International labour union was an 
Illegal society incapable because of ts 
Illegality of maintaining this action 
or any civil action in an tlntorio Ct. — 
PoLAKOiiT* V, Winters Oakwknt Co., 
[1928] 2 D. L. R. 277 ; 62 O. L. R. 
40.— CAN. 


PART VII. SECT. 3. SUB-SECT. 1. 

■d. Agreement between union dl* 
ployer — Who may enforce.]— la the 
case of a “ collective bargain ” between 
u group or union of employees 8c an 
employer a workman who nannot show 
privity by ropresentuthni, cither 
authorised or adopted, or by statuti^ 
oannot claim it, & has no right to call 
for tho onforoeiiiont of the bargain. 
When* in making such an agroement 
the union assiunes to speak on behalf 
of Its mouilHJrs only, a non-inotnber 1 m 
not In a position to ratify It . alt hough 
it states that it is made “for ein- 
ployoi'H,” 8c tho employer intemh^d 
that it should apply to all employees 
& has In fact so applied It. Nor hIiuh* 
tho subject-matter of such an agtuo- 
ment. i.e., rates of wages, hours & 
oondltlouH of hibour. Is not property 
tho non-meinber cannot claim that it 
croateil any benefit for him which ho 
can enforce us a trust.- YoUnu r. 
Canadian NouiURJtN Ry. Co., 11929) 
1 1>. h. It. 452 : 2 \V. W. 11. :i8.6 ; 38 
Man. L. 11. 283.— CAN. 


PART VII. SECT. 4 , SUB-SECT. 7. 

1068 i. OfficfTS — Fled ion - Con- 
idrnction of rules.] - J*ltf., a member 8c 
a tnistoo of a trade union, was duly 
nominat/od for tho presidency, hfs 
nomination iiap<T lielng perfectly 
legular 5c in order, Tho commlttoo of 
managrmient nwilved, without any 
warrant under the rules of tho union, 
to lujoet his nomination on the jpound 
of iiersonal uniltm^ss for tho omcc. 8c 
mibscfiuontly tho returning oilluer 
declared tho other candidates, H., one 
of defts,, duly elected unopiiuscd, no 
ballot having been held, 11. himself 
proHidod at the meeting in question . 
which BO resolved, without having 
afforded pltf. an opportunity of lieing 
heard. The meeting consisted f>f 
Hiwen members, of whom only two had 
paid their sulisoriptfonH, although the 
ruJes required a quocpm of five 
financial members. The rules pro- 
vided for an attendance fee of 2s. 6d. 
for each member of the oommittee, of 
whom the president was an e,x officio 
member, in respect of each committee 
meeting : — Held : the decision of tho 
committee of maiiagemeut was invalid 
on the following grounds : namely, 
the committee had no power to reject 
pltf. ’a nomination; H. was present, 
presiding at the meeting; the com- 
mittee did not afford pEf. an oppor- 
tunity of being beard on the qtumon 

ia4i 


of his eligibility for oflloo : & thei'i^ 
was no quorum of qualitlod luombom.- • 
URADDoric V, Davidson, 11929] S. II. 
(Q.) 328. AUS. 


PART VII. SECT. 5, SUB-SECT. 2.— A. 

0 i. Claim based on arbitration 

daree.}- -Tho rules of a master 
plumbors* assocn. providoil that 
met 11 hers who fcondemd suooessfully 
for contracts should pay a percentage 
on these oontraots to the funds of the 
assocn. A claim made by the assoon. 
against a mcmlicr in tenns of tho mlos 
was disputed by him, 8c a minute of 
Toference wus enterod into by the 

S artlcB referring the matt<ir to arbltm- 
lon 8c agreeing to abide by 8c iraplu* 
meut the arbiter’s decree, 8i consenting 
to registration & execntioii. Tho 
arbll/cr doceniod in favour of t he assocn . 
Theroaflor the im*mber was soques- 
troted, 8c tho assoon., founding on tho 
docreo-arbitral, lodged a claim in tho 
Hoquestration, which his trustee In 
bankruiitcy rejected, in rt'snect that, 
under Trade union Act, 1871, s. 4, 
it was unenforocable Held : while the 
original claim could not have been 
entertained in a ct. of law in rospeot 
that It was based on an agrooinout 
excluded by soot. 4, no such restrlotlon 
affected the claim hero in question, 
which was a clnliu bused upon a new 
he IndepondeDt agroement by the parties 
to arbitrate 8c to implement tbe 
arbiter’s decision— Edinbuhoh Mawi rk 
PLUMHERR’ ARHOCN. V. MUMiO, [1928] 
H. C. (Ct. of Sess.) 605.--SOOT. 


PART VII. SECT. 6, SUB-SECT 3. 


1123 iv. — -.1 — Bkrntall V. llKT- 


PART VII. SECT. 6. 

•I. Hindering provision of public 
service — Whether indictable.]- Held : 
tbo offence created by sect. 30 k of 
CrimoH Act, 1914 1026. is not an 
indictable offence, 8c t,ho offence can 
bo tried in a ot. of summary Juris- 
diction. 11. V. AiUniDAU. 8c ItOKK- 
KUUK, Fx p. Carbtoan, Sc Fx p. Biw)w\ 
(1928), 41 0. h. R. 128.— AUS. 


PART Vll. SECT. 7, SUB-SECT. 3- -A. 

1184 Vi. .]- Pltf., a tolly dork. 

w'OB employed by Westrallan harmers. 
Ltd., to asHist in the loading of the 
Htoamor ** B." Pltf. alleged that deft, 
union 8c tbe other defts., W. 8c M.. who 
were respectively tbe president 5c the 
secretary of the union, combined 8c 
conspired to induce Westrallan 
Farmers, Ltd., to dismiss pltf. from 
his omplojonent 5c to cease to employ 
him. There had lieen a dlspiJti* 
lietween deft, union 5c tho Australian 
Workers’ Union, 5c the membem of 
deft, union had resolved that they 
would not work on the wheat stacks at 
(Jeraldton. idtf., after being elected 



(]MM isu—tMW. Bsouwh $sd SioffiB INranurr ^xjsvtiaaan. 


1215. Add. Afmoiaiwn : — Rifd. Haedelil Per* 
formeis’ ProtecMoii Aesoen., libd. v. British 
IntemaUoaal Pictures, litd. (1980), 46 
T. L. B. 485. 

1287. Add. Annotahon: — GmeraUyt Held. The 
Oroxteth HaU, The Celtic, [1930] P. 197. 


AM. 0 (1) A|M« 

V. NMHud TMm &t B&tmea, £1^] 2 Oh* 
58. 

1228. Add. AimMthn SToimod P* 

Bbaibemnm Ihxmdadpig Co. <1929), 98 Xu S. 
K. B. 450. 


Part VHI.— Trade Protection Societies. 

1302. AM. AnnoUaUm .-o-DlsM. B. v. General Medical Council, [1239] 1 K. B. 562. 


a member of the dolt, union in ^ov 
1926, accepted worlc on the wheat 
stacks — Held: (3) th^ was a 
common nndewtaaateg amonx the 
majority of the members of the union 
on the jetty that mormng to carry out 
the policy of the union not to work 
with a mao who had workied on the 
wheat stacks ; <2) such common 

iinderstandimr was hi ought about by 
defts , W & M , (3) the members of 
the iinion oomhiued to enlorco oom- 
pUance with their domaud that their 
employer should terminate its contract 
with pltf. , (4) such combination was 
unlav^ In that the real intention was 
to depilvo pltf of his contract Sc 


thereby inlure him ; Sc (6) plt^. was 
entitled to damages Sc an injunetton. — 
COFPBY V. <JBRAM)rON LtTMFBRS' 
Union (1929), W A. L. R. 83.'— AW. 


FAST VIl. fiBCT. 8> 8UB-flB0T. 1. 

1887 X. .] — Three defts., cffidals 

of a union, wem charged with doing 
an act In the oature of a strike, to that 
they tosttgated oertsto emTdeyees to 
do an act in the nature oi a strike, 
namely, to discontinue their employ 
ment in pursuance of an agreement 
made by the said employees to compel 
their employer, M.. to comply with 


a dainimd by thp emploi^ to dismiss 
certain non-untonists : as there 

was no evidence that the agreement 
between the employees was entered 
into with intent to oomp^ or induce 
the employer to oomp^ rrith a 
demand made by the emmoyees that 
nou'unionists should he dumlssed, the 
efienoe wm not Mored.— '/n ^ 
W|UJuaei*Tl887)a A. S. E. 
363.— AW 

PART Vn. BBOT. 8, tVMBOT. 
t I. 

HonowAi 
367 ; 24 


1842 
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TRADE MARKS, TRADE NAMES AND DESIGNS. 


Part I. — Trade Marks. 


5, AM> CiiaHm /— [1920] l CSi. 113. 

S». AM. Amwtatwn :^Ab to (2) R«fd« Be Liver- 
oooi BUeotrio Cable Oo.*8 AppHoatioiui (1028), 
46 R. P. 0. 99. 

32* Add, AnnotxUion : — Mentd. Huntoon Co. i*. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 

63. AM. AiMhotaH&n : — Consdi. Ba Ldverpool 
Sleotcio Cable Co.*8 Applicationfl (1928), 46 
Ru P. 0. 99. 

67. AM. AnnoiatUm : — ^Ae to (2) Consd. Re 
livorpool MecArio Cable 0o.*s Applications 
(1928), 46 B. P. O. 99. 

77a. ,] — The Liverpool Electric Cable 

Co., Ltd., applied to register the words 
** ldverpool Cables ” in Parts A. & B. of the 
register in r6si>ect of dectric cables. The 
appljeatioiiB were refused on the grounds 
that, althou|[h evidence went to show that 
those words indicated to the trade the co.'s 
electric cables, the word ** Liverpool *' was 
not primd fade capable of distin^Tuishing 
those cables or of becoming distinctive of 
them ; that Liverpool was one ot a class of 
geographical names which were of such 
import^oe that the names ought not to be 
reinstered to any one trader ; that the word 
“ Liverpool ” describes the common cha- 
racteristic of vast quantities of goods, 
namely that they come from Liverpool, & 
that phrase ** Liverpool cables therefore 
meant, not the eabi^ of the applicant co., 
but cables manufactured or dealt m at Liver- 
pool: — Beld: the Registrar had proceeded 
upon the right pounds, dc that his decisions 
were correct ; £he Begi^ar is not bound to 
accept an application in Part B. to register 
upon proof m user or that the mark is in fact 
dutin^ve ; it is part of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satisfied that the proposed mark is capable 
of dlstinguubing ; in considering whether a 
geographical name is registrable, both the 
fooMity the goods must be taken into 
consideration; & the name of such an 
important commercial centre as liverpool, 
even though ft may in fact be distinctive 
of the goooM in respect of which it is sought 
to register it, is not registrable . — Be hivmr 
POOL Blboxbzc Cable Oo. Ltd.’s Applica- 
tions (1928), 46 B. P. C. 99, 0. A. 


79. Add, AnnoiaHon -Refd. Be XAverpool, 
Electric Cable Oo/s Applications (1928), 46 
R. P.0.99. 

99. Add, AnnoiaHon : — Refd. Be ldverpool 
Electric Cable 0o.’8 Applications (1928), 46 
B. P. O. 8B. 

114. Add, AnnoiaHon : — Consd. Be Liverpool 

Electric Cable Co.'s Applications (1928), 46 
11, P. 0. 99. 

188. Add. Annoiatiofi : — Consd. Be Livei*pool 
Electric Cable Co.’s Applications (1928), 46 
R. P.C. 99. 

248. Add. AnnoiaHon: — Refd. He JLdvei‘pool 

Electric Cable Co.'s Applications (1928), 46 
R. P . C. 90. 

249a. Triangle & word '* Triangle Triangle & 
word “ Nicholson,**]— Appltw., who wore 
brewers, owned a registered trade niaik con- 
sisting of a solid triangle usiially eoloured red, 
dc they regist<*n*d an additional trade mark 
consisting of Hie word “ IVlanglo.’* Reaps., 
who wei-e also brewois, had for many years 
used as a mark on their barrels a broken 
triatigle with the letter “ N " inside, & they 
a|mlied to register that maik, with the word 
“ Nicholson ’* below the triangle, as their 
trade mark for bitter beer, to have applts.’ 
additional trade mark, (‘onhisting of the 
word “ Triangle," removed fitim the regisH'r. 
Iho Assistant Comptroller granted resps.’ 
application for registration of their trade 
mark, limitocl to a wluti‘ or black triangle, 
A also their appli(;aUon for removal of tlio 
word " Triangle " from the regi^r : — Held : 
on the ovidciico the symbol triangle & the 
word " Triangle " meant to the general 
public applts.* beer, &, os there would be a 
serious risk of confusion between the marks, 
i-esps.' mark would be calculated to deceive, 
k therefore resps.' mark ought not to be 
registered & applts. were entitled to have on 
the register their trade mark consisting of the 
word “ lYiangle.” — Re Nich<>i>ion A Hons, 
JUtd., Application (1930), 46 T. 1^ li. 399 ; 
47 11. P. C. 306. 

286g. Duty ol Registrar— To Impose conditions— 
When possibility of deception or confustonJ— 

Nothb of Officiaj. Ruhnos (1929) A (1920), 
46 R. P. 0. App. i. 

826a. .] — J , & J. Colman, Ltd., applied 

to register in Part A. of the regist^ in 


PART i. SECT, t, 
tm. To uAat good* jxpfi i eab'U,} — Tke 
nocBs ** trade maOe **^have leferanoe 


by batter bnying A tot 

moBer, a net la the maam Ot the wood 
aa aypidted to tS» roeohanjcal arts, — 

9, Stooonn VVBumofO Co,, 

WMtt U Blicr. 2. 91HHDBCT. i. 
fb. (tifetol eoatool or MurmAe ate 
or rtaiiipe.1— The mtea3anad> «C me 


Trade Mark A Dealgos Act pa««cd in 
less, addlar patanapb (y) to aaet. il 
of 9!^ H„ ief7. o. tot, waa IntetuIM as 
a partial adoptton at the ienoa of 
Article d (ter) ^tbe Oonvtmtlori for the 


eflact of the a ddi t to a of paeagsrmph (0) 
was mceelr to add to the oroonde upon 
wh^ the Ifiaieter nii^t rrtuie to 
WHieter a mark. Th^act that the 
lUfdeter fa mow empewered. hy eald 
jMiaMtopb. to reCoae to register trade 
nuHrha^ww^ eoMist to whole or to 
Fart at ^ofiklai oaatMl or goasaatee 
rtgaa er stampa adopted by aiwther 


country. Is indloatlvo of the fact tliai 

S rlor to 1S28 it wum not lutcndorl t)y 
lie Trade Mark Act that a trade mark 
might 1)0 refused rogiKtration upon the 
gronnd that it couiiiNtctl of otnolal 
control A guarantee aigiiH or stamps." 
— JKWKUJSMH A tilLVIOt- 
Bumm^ Amsoos. v. Htook, [iUSSj 
Ex. V. It, 17d.~CAN. 

■d. JVamr of twtrspaprr.J— The nans* 
of a newspaper is not a proper subjeot 
of a trade uuirk siuiceplihio of hclxig 
regiMtc^red under the provisions of toe 
Trade Mark A DcHlgua Act. — JoitoarAL 
OF coMmsncu Publissuso CX>., Ltd. 
». ItKcofij) Peauaiuoira Co., Ifw., 
imsj Ejc. C. R. IflS.— CAN. 



Caaai 3S6a— 4W. English and Ehfirb Digsst Sutplsubnt. 


class 42 a label in respect of semolina. The 
registrar refused the application, on the 
ground that semolina & mustard prepared 
for use as food were goods of the same 
description, & appcts. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Appcts. appealed to 
the ct. : — Held : mustard falls under the 
description of a condiment &; semolina under 
the description of a cereal ^ the goods are 
not of the same description, A the registrar 
should be directed to reconsider the question 
as to what association with the cereal group 
only should be required. — Ue Oolman J. J. 
Ltd.’s Application (1920), 46 R. P. 0. 126. 

327. Add. Annotation : — ^Mentd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Oh. 528. 

331. Add. Annotations: — As to (1) Refd. Cham- 
pagne Heidsieck ot Cie Monopole Societe 
Anonyme v. Buxton (1929), 46 T. L. R, 36. 

to (3) Reid. Re Proctor & Gamble Co.’s 
Petition, Proctor & Gamble Co. v. Pugslcy 
Dingman & Co. (1929), 46 R. P. C. 421. 

337. Add. Annotation : — As to (1) Consd. Re Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 R. P. 0. 99. 

339a. .] — Be Liverpool Electric Cable Co. 

Ltd.’s Applications, No. 77a, ante. 

414. Add. Citations [1929] 1 Ch. 92 ; 140 L. T. 9. 

414a. Prevention of deception — Not right to control 
conditions of resale.] — The statutory ^ht 
now conferred on the registered proprietor 
of a trade mark by Trade Marks Act, 
1905 (c. 16), s. 30, is the same as that 
which was conferred by Trade Marks Regis- 
tration Act, 1876 (c. 91), s. 3, namely, the 
right to use the mark as a trade mark to 
indicate that the goods upon which it is 
placed arc his goods Ac to exclude others 
from selling under the mark goods which 
are not the goods of the registered pro- 
prietor, This light does not carry with it 
any rigid to control, by the imposition of 


conditions or restrictions, the selling or 
dealing with the goods unde^ his mark by 
other persons. 

Pltfs. produced champagne in France. 
They sold “ Champame Dry Monopole ” in 
England France, me wine sold in France 
being the sweeter of the two. The labels on 
the bottles containing the wine sold in 
France bore the word “ Brut ” & sufficiently 
distinguished in England, as the ct. found 
as a fact, that wine from the wine premu?ed 
for & sold in the English market. Pltfs., 
who were the registered owners of trade 
n^ks under which the wine prepared for 
English use was sold, took certain steps to 
prevent the Brut wine from being sold in 
England. Deft., without being a party to 
any breach of contract, imported pltfs.’ 
Brut wine into England, At sold it there in 
bottles bearing the same labels which pltfs. 
themselves used on the bottles containing 
that type of wine. In an action for an 
injunction to restrain the infringement of 
pltfs.* trade marks by the sale of the Brut 
wine in England & from passing off that type 
of pltfs.’ wine as At for pltfs.’ wine pre- 
pared for the English market : — Held : 
(1) deft, by the sale of the Brut wine in 
England, although prohibited by pltfs., 
under the very mar^ which pltfs. them- 
selves adopted to distinguish that type of 
their wine, wore not guilty of passing off the 
Brut wine as & for pltfs.’ type of wine pre- 
pared for the English market ; (2) deft, was 
m no wise affected by the restrictions sought 
to be imposed by pltfs. against selling or 
dealing with the Brut wine in England. The 
action was, accordingly, dismissed. — Cham- 
pagne Heidsieck Egr Cie Monopolb Societb 
Anonyme v. Buxton, [1930] 1 Ch. 330 ; 99 
L. J. Oh. 149 ; 142 L. T. 324 ; 46 T. L. R. 
36 ; 47 R. P. C. 28. 

Add. Annotation : — ^Apld. Be Inescourt’s 
Trade Mark (1928), 46 R. P. C. 13. 


PART I. SECT. 8, SUB-SECT. 11. 

•e. Meaning of .\ — To be a fancy term 
Ac not a desoiiptlvo term, a mark 
applied to goods must be obviously 
Intended to bo uon-debcrlptlve. Whci’o 
words are primd facte descriptive, the 
fact that the article to which they are 
applied does not answer the dosortptlon 
Imported by them, will not make them 
fancy words. — Ouanob Crubu (Al-s- 
TRAUA), Ltd. V. Gakiubu. (1928), 28 
9. R. N. 8 . W. 392 ; 40 N. S.\v. W. N. 
08.— AUS. 


PART 1. SECT. 3, SUB-SECT. 2. 

■f. Secaritp for costs — Wheiher or- 
dered.] — Hem: a potitloL In a pro- 
ooodlng before this ot. fo an order 
entitling him to rogistor a trade mark 
is a pltf., & when residing abroad may 
be oorapoUed to give security for costs. 
— ENICROINB liBFINING & MAKD- 
KAOTURiNO Co. V. Irvino, 11027] Exob. 
C. R. 236.— CAN. 


PART I. SECT. 4, SUB-SECT. 2. 

41S i. Mark regisicred under specific 
mark — Use only in respect of one article 
in class — Whole class not protected.]— 
Re Proctor & Gamble Co.b Petition, 
Proctor Ac Gamble Ck>. v. Pugslet 
Dxngman & Ck).. Ltd. (1929), 40 
n. P. O. 421.— CAN. 


PART I. SECT. 6. SUB-SECT. 1.— A. 

486 I. Removal-— Ofotmds for — Prior 
user by applioanf.J— Gold Medal 

OAMP PURNITURB MFO. OO. V. OOLD 


Medal Mfq. Oo., [1028] 2 D. L. R. 
810.— CAN. 

PART I. SECT. 6, SUB-SECT. 1.— 

C. (a). 

b i. .] — Proceedings were taken 

to expunge a trade mark oonsisting of 
the wuT^ ** Birdseye Macaroni,” 
registered in respect of maoanmi. It 
appeared that the word ” birdseyo ” 
had acquired a definite moaning in the 
trade as denoting small annular 
particles of macaroni ” : — Held : the 
trade mark used in respect of small 
annular particles of maoaronl was 
dosoriptivo of tho charaotor of the 
goods. Sc if used in respect of other 
luaoaroni would be likely to deceive. 
The trade mark was therefore ordered 
to bo expunged from the register,— 
He Hanooc'k’b Golden Crust Pty., 
Ltd.’s Trade Mark, 11929] Aigus 
L. 11. 40 ; 11929] V. L. K. 17.— AUS. 

b ii. .] — Pltf. was the owner of a 

registered trade-mark ” Honey Dew ” 
used lu oonuection with tho sale of a 
certain orango-flavourod drink. The 
shops where it was sold bad a cha- 
racteristic Interior arrangement Sc 
equipment Sc the mark had become 
well known to distinguish tho beverage 
sold by pltf. from that of others. Deft 
Hubsequently registered tho words 

Flora Dow ” as Ita trade-mark for a 
similar drink, displaying said trade 
mark in Sc about its shops much in 
the manner employed by pltf., & in a 
pronoimoed manner louowing the 
interior arrangement & equipment of 
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E ltf.’s shops : — Held: deft, could not 
e said to nave adopted his mark with 
a view of giving a distinctive desorip- 
tion to his beverage, but rather to take 
advantage of the business connection 
Sc oflorts of a rival trader. Sc sudh trade 
mark being liable to mMoad, should be 
expunged from the register. In con- 
sidering whether one mark is an In- 
fringement of another resemblance 
between the two marks must be con- 
sidered with reference to the ear as 
well as to the eye. — Honey Dew, Ltd, 
V. Rudd, [1929] l D. L. R. 449 ; Ex. 
C. R. 83.— CAN. 


b iii. .] — In 1923 reap, regis- 

tered, Ac began using in Canada, a 
trade mark oonsistlug of a triangle 
liearing the words ” Deer Sldn Flnisb ” 
above the words ” Dsm Dobbs,” Ac a 
triangle below bearing the wor^ 
*• Charaotor Hate,” for use in the sale 
of felt Ac straw hats. Some years 
before, petitioner, who was in simitar 
business, adopted its presldont’s name 
” Dobbs ” as a trade mark, to bo used 
in the sale of its hats, Ac has sinoe used 
the name to the present in Canada, Sc 
now by its petition asks that resp.’s 
trade mark be expunged : — HM : 
that the words ” Dan Dobbs ” Ac 
** Dobbs ” are obviously words as 
applied to a particular kind ot goods 
that oau be oonfosed Ac would tend to 
deceive the ordinary purdhaser, Ac 
reap.'s trade mark should be ex- 
punged. — Dobbs Ac Co. v. Robert 
AC Co., Ltd., [1989] Ex. O. R. 
164.— CAN. 



1^^ fltm m il 


Urn, AM. aHafkm t—lM U T. 1«. 

— .]— JMlsftit, who wore pxopiieton 
of » mde ixuMrht ctonakitiiig of tho word 
TCgitftoved fo dmip 48 ^ reie^eot 
of foee poMM almilajr toil^ artidee, 
brou|^ tto action for Infringement of the 
nutfh 4s for pawning off against defta., who 
carried on hnsinees as la^es* halr-dressers 
under the name ** Emald4» Ltd.,*' at pronises 
which were nearly opposite to those of pltfs. 
Htle. alleged (infer alto) that defte.* shop 
front wae identical with that of pltfs., save 
in colour 4c die substitution of the name 
Bmald4 *’ for ** NUd4 ** :-~Hdd .* the name 
« Bmald4 ** was not adopted with the 
intention of deceiving. Sc did not in fact 
deceive, the public, « there had been no 
Infringement of the trade mark. — Soci4iT6 
La Parvujcsbxb NiLDfb v. Rrnald^, Ltd. 4c 
Fbybb (1029), 46 B. P. O. 468. 

656, Add» Annotation: — Refd. Be Inesoourt'a 
Trade Mark (1928), 46 B. P. 0. 18. 


684, Ad$, OiiaHon :-*-‘^iateequ 0 niprooeoSMnfiB (1929)* 
46 B*P. 0.406,0. A. 

8840, ^.3 — ST0K8 L B, Ss Co., I/riK c. 

SmOLAOB MAKI7FAOT0BIKG Oo., LTDu (1929), 
46 B. P. O. 406, O. A. 

686. Add. AnnotaHona ‘Mentd. Stone J. B, A Oo. 
V, Steelace Manufacturing Oo, <1926)i 46 
E, P. O. 192 t Champagne Heldriedk et 
Monopole Societe Anonyme c. Buxton (1929), 
46 T.L. B. 36. 

694. Add. Annotation : — ^Meatd. Champagne Heid- 
sieok et Cie Monopole Societe Ahonyme v. 
Buxton (1929), 46 T. L. B. 36. 

696a. Striking out statement of Qlatiii-->lte8 
ludlcataTl — Jabger Co., Ltd. v. XABam 
(1920), 48 E. P. 0. 886, O. A. 

818a. Possibility of oonfttsIon.]**~EDiBON 

AocuHtTLATons, Ltd. v, Edison SronaGa 
Batt b rib s , Ltd. (1929), 46 B. P. 0. 482. 
836. Add. Annotation: — Consd. Johnson A Son 
(Loughborough), Lid. v. Puffer (W.) A Co. 
(1930), 47 B. P. O. 96. 


Part II.— Compulsory Marks. 

840. Add. Annotation Mentd. Egan v. A.<G., [1930] 1 Oh, 288. 

Part III.— False Marks and False Trade Descriptions. 

877. Add. Annotation Refd. Allen v. Whitehead (1929), 45 T. L. B. 666. 


Part IV.- 

898a. Wolf-cub head for Boy Scouts* pole.]— As a 

model of a woE<*cub’B need produced from a 
mould in papier mache A intended to be 
displayed as their totem on the tops of poles 
by the Boy Scoots Assocn. consisted of 
features of shape, configuration, pattern, 
or ornament apphed to any article ” of 
manufacture or artificial substance by an 
industrial process, it was therefore a design 
within the definition of Patents A Desig^ 
Act, 1907 (c. 29), 8. 93, as amended by 
Pat^ts A Designs Act, 1919 (c. 80), s. 19, 


-Designs. 

A consequently was capable of being regis* 
tered under the 1907 Act, — ^P ytram, tira>. 
V. MODBLS (liBIOBSTBXl), I/TD., [1980] 1 Oh. 
039 } 99 L. J. Ch. 381 ; 143 L. T, 227 ; 40 
T. L. K, 290. 

910. Add. Annotation : — ^Polld. Dean’s Book 
Oo. V. Pomerante A Sons (1930), 47 R. P. 0. 
485. 

910a. .] — Pltfs. wore the owners of a regis- 

tered design for a toy animal of three 
dimensions known as Mickey Mouse. Defts. 


fart 1. nCOT. 7, SUB-dBOT. S.— A. 

646 III. Jfattcr« tpeekd to one 

IrcKler.)— When the Roods of one menu- 
taotmer are so packed or onanRod 
etstemoUF as to reoemble tlicee of 
otbers ensaffed In tbe aome trade, as 
In the Caae of starob Sc too, tbe siml* 
JaritT ooumon to all doea not of ItaeU 
eacpoae the .mantifantimer to an aotdon 

it, but wakes It Inoom* 

k to take care that his 
. tnark is reaUp die- 

The Imitation or slinl> 

must be In twnpeet to matteta 
am ate not oommon to the trade, 
mmcM to one trader. In this 

;ISsf:fsfS,rs3tfSSn? 

HkgraYCBWtto^ 

Ism,, E426} Bx. C. R, T8.— CMf. 


PART 1. SBOT. 7, 6UB-SBCT. 2.— B. 


614 riU. • 


~MikI.DMXAR 8C 


Oo. V, 17 NLAT sc OO. ’lliaS), I, L. R. 
7 Ban. 16e.— IND. 

FART 1. SECT. 7, SUB-BBOT. 2. -B. 

iR. IHredUme on medicine .) — ^Wbere 
two traders are selUxtR the same 
medidne, k the one prints*^ jn bis 
bottle dnectlons for Its use ; ocmimlnR 
snob direetions to be comot, it Is no 
Infringement of snob label to copy or 
repeat snob directions : otberwtso his 
liberty as a nsuuwfaotnrer wouid be 
iwdiiJy interfered with.— Hjwmv K. 
Wampoxjb Sc Co., Ltd. v. Hbhvxy 
O toBUJOAL Co. or Canada, Ijtd., 
11S2SJ Er O. B. 78.— CAM. 

FART IV. SECT. 1. 
sd. Jnduetrita doAgm.) — Held/ as 
Trade Ifark dc Bes^ Act doea not 
define what ftadostrial dasiRns ate 
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within tbe moaning of the Aot, the 
word "dosign “therein must be taken to 
be used in its ordinary, Sc not In an 
arttflolah sense.— C latwobthv Sl Son, 
VvD. V. t)Axs Disvlat FncTuitaa, lim., 

PART IV. 6BCT. 2. SUB-SECT. 1.- 
C. (b). 

604 ill. Originality involves 

ibe exerefaie of inteUeetual activity so 
as to suggest for the first time the 
application of a particular pattern, 
shape, or ornament to sonw sjpeolal 
snbject'znatter to which it bad not 
iMien applied before. To constitute an 
original design there muiit be Mnw 
subiEftantial oiffereuoe between it Sc 
what had theretofore existed se applied 
to articles od an aneJegour eharaoter.— > 
OLATWOnTBT A SON, LTD. «. PAIM 
DiepxAT FDCTURim, LTD., J16261 6 
D. L. R. 11 ; 0. a R: MS \ efa., Cl^fS] 
Ex. 0, E 166.— CAM. 

86 






Caaw 8io»-4Uite. Bnousic aks BioiOT 


had ednoe put on the market another ehceilair 
toy ammal known as Squeaky whidbi pltfti. 
alleged was an iniringement. A motion hy 
defts to rectify the register by the removal 
of pltfs.’ design was ordmd to come on with 
the hearing of the actiom Defts. pleaded 
m the action that there was prior publication 
Sd filed particulars of obje^ions in which 
publication of pictures ^ repreeenta^ons in 
two dimensions of the same or a similar toy 
was alleged & they submitted that the design 
was not in the circumstances a proper 
subject for registration: — Meld: (1) the 
registration was valid, A <2) there bad been 
no infringement. — ^D bajt*s Bao Book Oo., 




BAO Book Oo.,, # 

Dseoroirs Agttst, t9tf7 ^ 


Tt.. 1>. n. AftS. 




988. 


Add, AnnotaHm^^-ibomd^ Bw 3$€tak 

Co. e. Pomavanto A; Sotm (1988), 47 K P. 0. 
485. ^ ' 


976. Add, Anmiatien Dean’s !Esg Booh 

Co. V , Fomerantz A Bom (1938), 47 m Pi C. 
486. 

978. Add, AnfudaUan /--^nsd. Bean’s Boole 
Co. V, Pomerantz Sons (1980), 47 B. r, 0, 
485. 


Part V.-— Trade Names and Passing Off. 


1919. Add, AnnotaHons: — At io (1) Apld. Stone 
J. B. & Oo. V , Steelaee Manufacturing Oo. 
(1929), 46 B. P. 0. 192. Oeneral2u\nM. 
Champagne Heidsieck et Cie Monopole 
Societe Anonyme v. Buxton (1929), 46 
T. L. R. 36. 

1041. Add, CiUUion .•-’^■eubsequeni jrroceedinge^ sut 
nom. Jabgbb Oo., Ltd. v. Jakokb (1929), 46 
B. P. O. 886, O. A. 

1090. Add, Awnotaiwn : — Retd. Mathieson v. Pit- 
man (Sir Isaac) & Sons, Ltd. (1930), 47 
B. P. C. 641. 

1098. Add, Annoiaiion : — ^R^d. Mathieson v. Pit- 
man (Sir Isaac) & Sons, Ltd. (1980), 47 
B. P. 0. 641. 

1108. Add, ArnnotoHon : — Retd. Stone J, B. & Oo. 
V. Steelaee Manufacturing Oo. (1929), 46 
B. P. 0. 406. 

1105. Add. Annoiaiion: — Retd. Me Xiverpool 
Blectrlc Cable Co.’s Applications (1928), 46 
B. P. 0. 99. 

1106. Add, Annoiaiion .*>-Rsfd. Stone J. B. ds Co* 
V , Steelaee Manufaoturihg Oo. (1929), 46 
B. P. 0. 406. 

1180s. Misleading trade drouUur by suooeMor 

to business.} — Pltfs. da defts. carried on busi- 
ness of a similar description. On the expira- 
tion of the term in a lease of certain works 
to pltfs., where they had carried on their 
business, defts., fifteen months afterwards, 
had procured a lease of the same works, 
with the exception of certain mhdes of clay. 
Defts. issued a circular dc card tending to lead 
the public to suppose that defts. had suc- 
ceeded to the business of pltfs. , A ware working 
the same materiel as pltfs. had formerly 
used : — : although the words of the 
circular dD card might oe literally true, yet, 
if they tended to mislead the public, the 
ct. would restrain them from further cir- 
culating or issuing such or any similar 
dmular or card. — H abpkr v, Pkarsoit (1800), 
ill. T, 647. 


1120b. Rspmsntatton as to edition iMfesorlbsli 

lor ezamlaatlon.}— Pltfs. were the publishers 
of, dt owners of the copyright in, a book 
entitled Hazlitt’s Selected Bssayi^” edited 
by Oeoi^e Sampson, which included thirteen 
essays & notes on the essays. In 1927 dt 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published ds sold dt the other defts. 
sold a book entitled ’’ HasUtt’s Selected 
Essays, Edition Hollmgworth,” containing 
twenty of such essays, including the thirteen 
select^ by Sampson. Pltfs. commenced an 
action against defts., alleging that defts. had 
passed off the Hollingwoith edition as & tor 
the Sampson edition of pltfs. by representing 
that the HoUingworth edition was that 
prescribed for the Ixmdon Matriculation 
Examination, dt also alleging infringement of 
copyright in their selection of essays: — 
Mela : it the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a ci^ain examination, 
that was simply a rmresentation as to 
Quality dt would ^ve pltfs. no rtoht of action, 
there had been no passing o£C of defts.* book 
as pltfs.’ dc there was no infringement of 
copyright. — Cambbidob Uiavsnairr Pbbss 
V , Vmvjmanrr Tittobial Prkss (1928), 45 
R. P. O. 886. 

11806. Goods seat In reply to order by 

plaintiff*] — ^Pltfs., who ha4 for some time 
used the device of a swan with the word 
** white ” on labels on porcelain enamelled 
baths of their manufacture, appUed on two 
occasions tp register the device, nmt in class 3. 
in relation to enamel, seoimdly in olaas 18 
in relation to baths dt the like. Both 
Amplications were refused. On Jan. 86, 1980, 
the B. W. Assoon. registeBed under seet. 68* 
inrespeetof a standardised brass iim approved 
by the Minlst^ of Health, the oevioe of a 
swan with the letter B. W. A. The attention 
of pltfs. waa drawn to the sale by dafts. of 


PART V. ttBOT. a, SOn-BSOT. S. 

1044 L Ifbot otmddMm 
iMoeetiiute daerisMon «/ turinaw.] — 

An Aimkanaw carfiiri on a mcmey- 

londlos biinn^ in bn own name nnm 
hlB death. Bis wStow oontinned tba 

ofhw^tS{S£!jraldt&% uSS SanSa 
the words ** n Oo." She lentSahmye 


to respe. on a mtse., wbi^ ^wae 

taken in ber boimees name. Stothm 






«m «)l tlUMM fllMidAtdiaad iapii In fi^b. $ 
^ U4}e^4 izpcai Bering ** |4 d. hmm globe 
oodks HizSfb^ HeaUdii fiat^em «wai^*^ 
plttik » like tep trom defte. Pltfe. 

tberan]^ btoogbt thin eeUoxi to restoain 
d^tiU hoJA pamxkg ofI» ^ et the same time 
moved to vmUy tiie register by ifemoving 
tbavetom the B. W. Asaoeo^’s staiiderdiaa- 
tioB maok : pltf/s device of a swan 

wss known to the trade as indicating, not 
ta^» but porcelain baths of pltls.* manu- 
faetm or merchandise enamelled with a 
partlcQlareluuMcteristicenainel; the presence 
on the reslster of resps.* stimdaroisation 
make, d; the nse of it upon brass taps made to 
the Hinlitry of Health specification was not 
calouli^d to deceive the trade into believing 
that such taps were merchandise or manu* 
facture of pltfs. ; the sending of one of such 
taps by ddHn* in response to pltfs.’ order was 
a reascnisble response to that order : pltfs. had 
proved neither that the device of a swan 
mdioated their taps to the trade, nor passing 
off by defts. ; d both the action & the motion 
failed. — ^Wilson’s & Hathiesok’s, I/td. v, 
MjEYnrmXi & Sons, Lt'O., Re Wilson’s &; 
Hathibison’s Ltd.’s Application (1929), 
46 B. P. 0. 80. 

1137a. .] — Pltf. CO. was incor- 

porated in (3reat Britain in 1009, for the 
purpose of carrying on a business, by means 
of manifold shops, for the sale of a large 
variety of articles at a price not over 6d. each. 
Beft. oo. was incorporated on June 17, 1929, 
&> liras the buying agency of another co. 
which was incorporated in Australia under 
the name of Woolworths, Ltd., for the sale 
of a large variety of articles of a similar class 
to pltf* co.’s goods, but mainly at a higher 
price. There was no one With the name of 
Woolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
f}f deft. CO. was framed so as to include the 
power to carry on retail business. Pltf. co. 
brought an action against deft. oo. claiming 
an injunction restraining deft. co. from 
trading under its present title A from using 
the term “ Woolworth ” as part of its title 
or from using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf. CO. ; the 

evidence had not shown that there had been 
up to the time of the action any real con- 
fusion ; but by the name Woolworths ” 
pltf. co. was imderstood to be meant, not 
only among the general public, but also 
among traders A manufacturers ; the name 
Woolworths (Australasia), Ltd., must suggest 
some oonnecrion with pltf. co. ; dolt, co.’s 
name so nearly resembled the name of pltf. 
co. as to be caloalated to deceive ; the area 
of the trading operations of the two cos. was 
so much the same in many ways that there 


was serious risk of coiifuriosi.^W0OLWomi 
(F, W*) A Co., I/n>. V, WcK^WORTHS 
(Apstealia), XiTO. (1930), 47 B. P. C. 387. 

1187b. .] — Pltf. had for nine years 

had a circus at Olympia in London during 
the winter, lasting eacn year for a period cu 
about five weeks, which iiad each year been 
largely advertised A attended by a yeaey 
larm number of people. Beft. had a imop 
in liondon for animate A birds A in the pari 
winter had had a sideshow of animate during 
the circus which pltf. was holding at Olympia. 
In 1923 ho started a travelling Zoo, A 
shortly before the action he added a circtts 
A advertised it as Oh^^man’s London 
Olympia Zoo A Circus.” Pltf. commenced 
an action against deft, for an injunction to 
restrain him from using the words ” Ijondon 
Olympia ” as descriptive of or in connection 
with Zoo-Circus or other circus or entertain- 
ment A gave notice of motion for an inter- 
locutory injunction ; — Reid .* the words 
” London Olympia Circus ” had come to 
mean pltf.’e circus. An interlocutory in- 
junction was granted restraining deft, from 
using the words ” lx>ndon 0 r 3 rmpia ” in 
conjunction with one another as descriptive 
of or in connection wltli a Circus or Zoo- 
Circus. — Mills v. Chapman (3930), 47 
B. P. O. 116. 

1212a. .] — Pltf. co. was a public oo, 

with a large capital Incorporated in Feb. 
1924, for the purpose of carrying on the 
business of Bnglisn A foreign chemists A 
druggists, wholesale A retail, A had a number 
of retail shops in the West Bnd of Ijondon, 
their most outlying shop being in Knights- 
bridge. Deft. oo. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, Londom A had 
one shop in that district. Beft., I. J. Bppel, 
took medical degrees A was a qualified chemist 
in Dublin in 1912, A carried on there the 
business of a chemist’s shop until 1923. 
Beft., I. J. Eppel, having formed deft, oo., 
pltf. oo. sought an injunction to restrain deft. 
CO. from trading under the name of Bppete, 
Ltd. : — Held : on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction. — B eppells, I/td. v, 
Epprls, Ltd. A Eppel 1. J. (1928), 46 
li. P, C. 96. 

1212b. -Madkxha House Co., I/td, 

V, MaDEIUA HOUHE (IXiNDON), IjTD. ( 1930 ), 
47 H. P. C. 481. 

1215a. BooitoS! La Paefumekie 

Nild^v. ErnaldA, Ltd. A Fryer, No. 629a, 
ctnie. 

1280. Add, Annotation : -Consd. Mathieson v. 
Pitman (Sir Isaac) A Hons, Ltd. (1930), 17 
R. P. 0. 641. 


Famr v. bsoj. jj, a— 

tbs words wem iiot to rilnfiar as to be 
m saiise eiw eriUM 

Oo., ISRD. «. 

, ltm}f a a te ». 

^ J- ; awti Atgua 

4, B. 9I.--A138. 


FABT V. SBOT. 5, SUB-SECT. 4.— 

». (b). 

1271 IL — r~»}—Wbero goods are 
ordtoMlly aoM by frialL a xoere genemi 
resembUnoe ivlib goods at a 

distaaeels xiot anougb to eaUtto him to 
aooosed la a paailM-ofl salt. The teat 
whtrii ilw otTwffl apply Is Uw^pro- 
bahSlty of eontesf^sit that dlst an e e 
whiah weaM oidliiarily iotervese 
hetwean tite pvxriuMet A the seUw, or 
betwam Sbs smiihaasr A the goods if 
they iMue glaeed Qie 

1847 


Esdaxlb V. Mattubws Thompson, Li d. 
(1»27). 28 8. It. N. 8. W. 15.— AUB. 

PART V. SBOT. S, SUB-SECT. 5.-- 

0. (b) I. 

ISIS Ir. J— Wbitworth Hxb- 

bkbt. Ltd. v. Jamhaoas hXMaoAWo 
MbfiTA (1927), I. L. R. 52 Bom. 228.— 

BID. 

1818 V. .} -Hasht Botatm Oo. 

V. 8oHWAJrT!S A 8 ok», Lto.. (1989J 2 
D. L. E. 791; 00 N. 8. R. MO.— 
CAN. 


CaM 1817— iM&u Enoush AND ExnBs DmssT dtrm<>Kmirr. 


1817. Add. AnnotaUm: — Omerddy, Refd. Cham- 
pagne Heidsieck et Oie Moncmole Soci4t4 
Anonyme »« Buxton, [1930] 1 Cn. 330. 

1850a. .] — ^Wilson’s & BCathiesok’s, I/td. v. 

Meynell & Sons, Ltd., Ba Wilson's & 
Mathieson's l/TD.'s Afplioation, Ko. 
1120c, an^. 

1850h. .] — Pltf. oo. claimed an injunction to 

restrain deft. co. passing oft emollient tablets 
as k. for pltf. co.’s goods. In 1916 the trade 
mark “ Snowfire ” was registered in class 48 
of which pltf. co. was the restored owner. 
The trade mark had been exdusively adver- 
tised k used in connection with an emollient 
preparation to be used for chapped hands 
k cracked lips. On one side of the carton 
containing the preparation was the word 
“ Snowfire ” in black on a red sky with snow 
mountains against a black » background 
representing a dark sky k a brazier with a 
bright red flame k the words Chapped 
Hands." On the other side were snow 
mountains against a black sky, the words 
"Snowfire," "Cracked Lips," & "Chapped 
Hands." Deft, co.'s carton showed on one 
side snow mountains with " Sunshine Snow " 
written below in red k a red sun with yellow 
ravs, k on the other side the words " Sim- 
shine Snow " were put into the dcy instead 
of being placed do^ below k the sun was 
setting m a lower position. Deft. co. alleged 
that tne features of which pltf. co. claimed a 
monopoly k the manner of the packing were 
common to the trade, k that the get-up was 
not calculated to deceive : — Held : the 
manner in which the product was packed k 
the shape k colour of tne cartons was common 
to the trade, k pltf. oo. had estabhshed no 
monopoly in regard to them ; the distinctive 
feature of pltf. co.'s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade mark " Snowfire," out deft, 
co.’s get-up showed snow k the sun having 
reference to the name " Sunshine Snow " 
k there was nothing in the package or the 
get-up of deft, co.’s goods which so nearly 
represented pltf. co.’S goods in any distinctive 
feature as to be calculated to deceive ; k 
there had been no infrmgement of pltf.’s 
trade mark. The action was dismissed with 
costs. — H ampshikb (F. W.) k Oo. (1927), 
I/KD. V . Gbnbbal Kaputinb Syndicate, 
Ltd. (1030), 47 R. P. 0. 487. 

1415a. Partloulars — When erdered.] — Where 

a para«^aph of the defence admitted the 
semng By defts. of certain articles, an order 
for further particulars of goods of which 
pltfs. complained was refused on the ground 
that defts. must be presumed to have had 
knowledge of what they were selling. Where 
pltfs. alleged that the carrying on of a trade 
over a long period of years oy defts. was 
calculated to deceive, k that defts. had in 


fact deceived, partleulaM of the acts of aetodi 
passing off which pltfs. intdoded to tdky m 
at the trial were ord^^ to be gtTen.^ 
;Ieyb8 Sanitaby Oombounds Oo., 1/cd. v. 
PHTLADBLPHUe JBYBIS k 0o«, I/CD. (1929), 
48 B. P. 0, 236. 

1431a. Btrlet proof required.]-— Pltfs. were 

the registered proprietors of the trade mark 
" Castrol " in class 47. Deft., who owned 
a garage, sold there petrol k lubricathm oil, 
hut, if asked for Wakefl^ Castrol XL oil,^ 
said he did not stock it. His house was a 
mile k a half away k he got his wife to sell 
the veiw small amount of petrol k oil which 
might be asked for there. He took to the 
house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words " Wakefield Castrol." 
Pltfs., to protect their trade, sent out em- 
ployees to discover any dishonesty by the 
selling as their Wakefield Castrol XL oil 
of other XL oil. Two of their employees 
called at d6ft.’s house, k after asking for k 
buyings some petrol alleged that they asked 
for two pints of Castrol XL oil. Defts.* 
daughter, 14 years old, attended to customers 
& poured out of the tin on which the words 
" Wakefield Castrol " were blacked out a 
pint. The supply then gave out k she 
asked in the house whether there was any 
more XL oil k was told there was not. The 
oil the daughter poured out was not Castrol 
XL oil, but XL oil of another name. The 
employees asked her to g^ve a receipt k she 
made out one for one pint of oil 9d. The 
price 9d. was substantially less than the 
price at which Wakefield Castrol XL oU was 
sold. She was then told^she had not ^ven 
a recemt for Castrol k was a^ed to pub the 
word Castrol on the receipt. She added the 
words " Castrol XL." Pltfs. claimed an 
injunction against deft., his servants, k 
agents : — ffeld : it was necessary in trap 
order cases for a pltf. to prove beyond per- 
adventure his case, but that had not here 
been done, as there was no suggestion that 
deft, had ever traded dishonestly at his 
garage k no proof that the daughter acted 
dishonestly : further, there was no evidence 
that a tram was laid by deft, so as to enable 
an innocent agent to commit something 
which would amoimt to dishonest trading. 
Therefore no injunction could be grants 
against deft., k the actiop was dismissed 
with costs. — Wakbfibid (0. O.) k Co., 
Ltd. V. Bdsbbll (1930), 47 B. P. 0. 478. 

1442. Add. Annotation : — ^Refd. Stone J.B. k Co. 
V. Steelace Manufacturing Co. (1929), 46 
B. P. O. 192. 

1442a. .] — ^Pltfs., a German CO., had lor xnany 

years manufactured k sold magnetos under 
the name " Bosch " k certain other marks 
such as " Z.B,4." Before the war plUs. 
formed a co. in America to make k s^ 


PART V. SBOT. 6. SUB-SECT. 2.— A. 

1891 i. Party having no xnterest .} — 
Applt. 00 . wsi tlio mauuCaoturor of 
** mnge Orash ** oonoentrate, whioh 
to sold to bottlers. The oonoexitrate 
m used by the bottle in aooor^oe 
with a formtOa suppUM by applt.. in 
the prepaxaHon of a beverass cdl«^ 
” Orange Crush,'^ the coneenti^ 
foTxning less than 1 per oio^ of the 
SniAed artioie. The beywags vma 


sold by the bottlers within their 
rBspectlve areas to their customers. 
Applt. sued zesp. for passing ofl under 
the name of ** Orange Clroah ** a 
beverage not m^ufaotured or sold by 
tba axmlt. as a b^erage manufactured 
or sow by «pit. had no 

WEid intoeat in the buttness said to 
IM iniured hy tesp.'s representati o ns ; 
there anw |io oonneotion between the 
commodity' sold to the pi^hc aa 

**OfaQ8a k ai^kf bSSSnaw 


ii^ole.l&thiB of itself was not eofltoi^ 
to Identify the beverage sold to tto 

oommodity sold to ^ puldb was the 
goods of CMh 

rAunsuuu^), lab. ^aAsmu (im. 

8M t 119291 Algos L* B, Ww-iSHB. 



VbL QwM 14ttiiir-4SW> 

A shield comtalnuig A cepreeentatioQi of the 
ftCEDs of the Borough of Hiuokle^ .* 

heving made a misroiu^eseiitatlon in 
the mark which they had used that it was a 
r'^istered trade mark, had disentitled them** 
selves to relief & that the motion must he 
refused. The costs were ordered tO he 
defte.* costs in the action. — Johnson ic Son 
(Xx>UGHB0R0t70H), LTD. V, PUFFBR (W.) & 
Co., IHU. (1030), 47 R. P. 0. 05. 

1557a. .] — Resps. had used for many 

years in India a ticket oontainiim a picture 
of a lotus flower & also a comoinaton of 
three marks, one of which also contained a 
picture of a lotus flower. Applts. had 
adopted a ticket with a different picture, 
but also including a lotus flower, A a combina- 
tion of throe maiks similar in general appear- 
ance to reaps.* three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. had adopted these 
marks fraudulently, A that they were cal- 
culated to lead to passing off, it granted an 
injunction A damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was voiiflod by affidavit was B8.26,000. 
The ct. awarded damages on the following 
basis : applts. were proved to have sold 
cloth beaHng the marks complained of to 
the value of Rb.8, 200,000 ; the ct. assumed 
that, if offered without these marks, only 
40 i)or cent, of this quantity would have 
'been sold, & gave as damages 0 per cent, as 

S roflt on the remaining 60 per cent., t.a. 

^8.172,800. Applts. appealed ; — Held : the 
injunotign was rightly granted, but the 
damages must be calculated by estimating 
the trade lost to resps. by reason of the use 
of applts.* marks, & the damages should be 
reduced to Rs.67,000.— Juaoi Lajl-Kauxs- 
PAT & JuaaiLAi, • Kamlapat Mills op 
Oawnpour V. Swadeshi Co., Ltd. (1928), 
46 E. P. O. 74, P. C. 

1570. Add, AnnoUUiona AM, The Young Bid, 
[1029] P. 190. Retd. Brown v. Dagenham 
U. D. C. (1929), 98 L. J. K. B. 665 j Clark 
V. Urquhart, Strooey v. Urquhart, [lOSOj 
A. C. 28 ; Lloyd del Pacllioo v. Board of 
Trade (1930), 46 T. L. R. 470. 


mamaetcNi, whidh oo. was sequestrated in 
1917 dt foifxne4 into the American Bosch 
Ooepn. Souse 1917 mamietoB had been 
imported into this counm, manufactured 
hy the Ametioaa Oorpn. &; bearing the word 
“ Boeidi ** as a part of the identifybg marks. 
Pltis. oomtnenoed cm action against defts. 
to restrain them from passing off magnetos 
by using in connection with them the name 
** Bosch '* db such marks as ** Z.R.4.** : — 
Held : there was no sufficient evidence that 
an American Bosch magneto could not 
properly be described as a Bosch magneto 
without other distinmiishing words, & accord- 
ingly the word Bosch ** when applied to 
man&etoe was not distinctive of pltfs. ; A 
deft, was not intending to pass off magnetos 
not manufactured by pltfs. as manufactured 
by them. — R obert Bosch Aktibngbsell- 
8QHAPT V. Cook (B. H.) & Oo. (1930), 47 
R. P. C. 462. 

1448a. '.] — Hahpshibb (F. W.) A Oo. (1927), 

IvTD. V. General Kaputinb Syndicate, 
Ltd., No. 1350b, ante. 

1458. Add. Annotation : — FoUd. Johnson A Son 
(Loughborough), Ltd. v. Puffer (W.) & Oo. 
(1930), 47 R. P. C. 96. 

1468a. .] — Pltfs. commenced an action asking 

for an injunction to restrain the defts. from 
passing off as dc for their goods hosiery not 
being their hosiery by using upon or in con- 
nection therewith the word “ Trinity ** or 
any other word only colourably differing 
therefrom. Pltfs. were the registered pro- 
prietors of a Trade Mark No. 821,009 regis- 
tered in 1910 consisting of the woxds Trinity 
Street, Street being in small letters, above a 
•'triangle within which was a monogram, & 
the word “ Brand ’* below the triangle. On 
their hosiery, however, they had used a 
mark consisting of the words “ Trinity 
Street Brand,” above ” All Pure Wool made 
in England,’* the word ” Trinity ” being in 
large letters A the word ” Street ” in small 
letters, A against those words was ” Regis- 
tered 321,009.” Defts.’ hosiery was dyed 
by a firm, whose works were in TWnity Lane, 
Hinckley, A they put on a mark consisting 
of the words ” Trinity Dye A Finish,” above 


PART V. 8B0T. S, SUB-SECT. 6.~ 
E. (k), 

1460 i. Uae of leUere REO— Whether 
bar to retW.'h-'AnoMLSDVB v. Jamsb 
Stkomak HinrDMBSoiis SwxBTB, Ltd. 
<1927>. 40 a L. B. 43.— AU6. 


PART V. SECT. 6, SUB-SECT. 7. - 

F. (b5 U. 

168S f. Whether granted — Reaeonablc 

S robabUity of damage to be ehawn.\ - 
RBWSTKR TBAKSroaT CO. t). EOOICY 
Mt. Tours 3c Transport Oo. (Alta.), 
11989] 4 D. L. R. 413.— CAN. 
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F. (0). 

1569 ill. .1 — Juooi Lal-Kama* 

lAPAT V. SWADKSHl MILLS OO.. LTD. 
(1928), L. H. 50 Ind. App. 1.— IND. 
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CaMUS. 


fiNouBX Aim Eimiia JOhouix 


TRAMWAYS AND LIGHT RAILWAYS. 


Part I.— Tramways. 


116. Add, Annoiuhon : — GmeraUy^ Retd. Oxford Corpn. t>, Oxford Eleotaic Oo. <1930), 143 lU T. 67Y. 


PART I. SECT. 8, SVB-SBCT. 4.— A. 

84 i. Esttent of oblioaltion to repair ,] — 
Tbe Hobart Tramway Company's Act, 
1884. by sect. 16 <8). roqulree tbo 
Hobart Ck>roii. as the sucoesBor of the 
Tramway Co., ‘'*to caxiee tbe place 
where the road la opened or broken up, 
to be fenced Sc watched. Sc to be 
pioperly lighted at night vrheita this 
is neoeasary for the public safety ** — 
Htldf the ^nallflcatton expressed by 
the words ** where this Is necessary/’ 
etc., extends to the whole subrtseot. — 
SBYMOtm V , Hobabt Cobpk , 22 

Tas. L, R. 46,— AU8. 

PART L SECT. 4, SVB'^OT. 8. 

m i. — < — What amounts to hreoch.l— 
Glasgow Oobpn. e. Stbathxbn, [1929 J 
S. C. (J.) 6.— SOOT. 

PART IV. 

h (p. 366) 1. -.] — street railway 

company operating within a province, 
oiigmally Inoorporated by a provincial 
leglslatnre, but whose unaertaJclng was 
subsequently declared by a Domihlon | 
Act to be a work for the general advan* 
tage of Oanada. is not subjeot to the 
jurlsdlotion of a pubUo servloe ooxn- 
mission oreated by the province, but 
the execution of its powers is, by the 
provisions of the Hallway Aol^ within 
the iurisdiotio -- t. .. 


way Gomis. fen* Oanada, — Q itjbbbo By. 
Z/iaar Sc Powier Co. Mov^xuiai 
JjAVP Co., [1928] 1 D. L. H. 148: 84 
Can. By. qas. 275 ; a827] 8. O. H. 
646.— CAN. 

ff (p. 868) i. — .J—BTifOifS V, 

Wnrtnno Emo, Oo» [1998] l p. L. B. 
169: 87 Man. L. A 170; [19271 8 
W. W, B. 660; ^ff. 8. C. sub sum. 
WmKiFEO Elec. Oo. e. 8YMONfi, [1989] 
9 D. L. B. 197 : [1928[ 8. O. R. 627.— 
CAN. 

aaa (p. 366) L .]— Pbonbk 

e. WiifNXPioo 8ici.K-Twt Sc Lakx Wxkmx* 
W50 By. Co.t[10281 3 D. h,JR, 726; 
[1928] 1 W. W. R. 867 : 34 (W. By. 
Oas. 261: 87 Man. h. B. 820 ; reosd. sub 
nom, WiKvzpBG, Selkirk Sc Lake 
Winnipeg By. Oo. v, Pbonsk, [1929] 
2 D. L. B. 81; 8. 0. B, 814; 86 CSn. 
By. Cas. 124,— CAN. 

hh (p. 367) L ^ SUpperv step.] — 
Cbxppendalb V. Winnipeg Elko. Co., 
1 9281 1 D. L. B. 920 : [19281 1 W. W. B.1 
238; 37 Man. L. B. 207.— CAN. 

hh (p. 867) tt. XHsplacemsnt of 

platform on street.) — ZsnxBL v. Winnx* 




sub nom. Winnipeg Electric Co. v, 
ZsiDEL, .1920] 3 D. L. B. 610 ; S. a B. 
688.— CAN. 


42g;J^g^S.C.B.62; 84Can.By.Csa. 

eojp* 967). Beosd. sub mm, WxNVX^ 
BXJBCmo Oo. V. On^AARD, [1928] 
2 H. liTB. 297 ; [1928] sTa R. 192.— 
CAN. 

00 (p. 867) I. — tftarbfmp ear bsfors 
passenaer ^ seated,) — The evidence 
showed that a female passenger entered 
a street car in the winter season. Sc 
that tbme was water, snow Sc dush on 
the floor of the oar at the time. While 
phi. was in the front vestibule of the 
car. trying oarefuUy to reaoh a seat, 
the operator of the ear suddenly, 6c 
before pltf. had reached a seat or a 
position of safety, started the oar. 
Pltf. was thrown down Sc her leg 
broken Held .* the opraator, know- 
ing the condition of the floor of the car, 
was negligent. — GmoR v. Nova 8ootxa 
Tramways Sc PovncR Co. <1928), 40 
N. 8. B. 198.— CAN. 

U (p. 367) i. .] — Soerra Acs- 

TRALiAN Railways Combs, v. Barnes 
(1927), 40 O. L. B, 179.— AUB. 

ia. Agreenumt between street rattwap 
df munidpalUif — Not enforoetMe op 
prwate individfuid,) — Exp* New Bruns- 
wick Power Co. (N. B.). [1928] 1 
D. h. R. 882.— CAN. 
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TRESPASS) 


Part I. — In General. 


50. AM> OUgMtmt : — it^ nam Bzckmi v. Obbsk- \ 
^ BttKOBBf 8 Mod. ^p. 217 ; «u& nom, I 


Bmoos i>. ORBmFBxuo A; 33KNOBa, 1 Stnu 
610. 


Part II. — ^Trespass to Land 


182. Add. AnnokUion: — Moatil. Salisbixry House 
Bstates v. Fry (1929), 98 L. J. K. B. 722. 

178. Add, Anwjiation : — Mentd. Ohuug Chuck v. 
B., [1930] A. O. 244. 

888. Add, AnnotaHon .*^R«fd. Callard v. Beeney, 
[1980] 1 K. B. 868. 

24l/7a. Holding public mccttng on j^vote land.} 

— ^Pltf. oo. was formed to acquire A did in 
fact acquire land at H. to be laid out as a 
garden city under A by virtue of powers con- 
ferred by a private Act of Parliament. The 
roads in the garden city were vested in the 
pltfs. A were to remain so vested until made 
up A taken over by the highway authority. 
Deft, gave notice that he intended to hold an 
open mr meeting in the neighbourhood of a 


church on pltfs*’ property at the JunotiOn 
of two roads. These roads were not barred, 
but notices had been posted upon them 
announcing that they were private roads* 
They were not dedicated to the public, nor 
had they been taken over by the highway 
authority. Pltfs. having sought an injunc- 
tion : — aeld : it being mear that there was 
no public right of way along the roads in 
question, it was unnecessary to discuss the 
question about any r^ht of holding a meeting 
at the jimction of the roads, d; pltfs. were 
entitled to an injunction. — HAiCP8TBiAS> 
Garden Suburb Tritst, Lo'D. v. Denbow 
(1918), 77 .T. P. 818. 

258. Add. Annotation : — Refd. Grant v. Derwent* 
[1929] 1 Ch. 390. 


Part ill. — ^Trespass to Goods 


448a. Bottles marked with name of plaintiff— 
RellUsd by defendant.} — ^Applts., who were 
manufacturers of aerated water, marked 
their name on the bottles A claimed an 
exclusive right of property in them. Resp. 
-vras a grocer who had no contractual relation- 
ship with applts., A he had in his shop a 
soda fountain by means of which he supplied 
customers with aerated beverages for con- 


sumption off the premises. The customers 
had to bring a bottle or other receptacle, A 
in practice resp. tilled it without examination 
A without inquinng into the customer’s 
right to use it. Occasionally applts.’ bottles 
were used in this way. In an action by 
applts. against reap, to restrain him from 
receiving from customers bottles marked 
with applts.’ name for the purpose of filling 


PART L SECT. 1. 

2S 1. Inkrferenee wiih tmper- 

ineumbent air — Bodies traversfnp air 
‘Wtibout toucMnp oroimd— RuHets.) — 
Deft., who at ths-tiine was upon hia 
own pnmerty. flrsd a bnUet from a 
zlile at £kwd pltf.*a oat which was 
then «ni a shed on tiia adfofnlns 
property oocmpied by pItC. The jndsn 
Sncua the fW that left, had com- 
mitted a traisMysi for wnioh he wee 
‘to in damaipM " ’ 

direotlmi waa 
iNisoN. 2S Tea. b. 

PART 11. SECT. 3. SBB-SEOT. 4.->A. 

aa. Xoootos 0/ Crown i(aHif.h--BAiilf 
e.gBOinucxfcOOa BaiIiV. BaoxnaoK 

PART a SECT. SmNnCT. S.— B. 

whaniibyp^jnMl^to 



in whidb certain of the trespasses were 
oommttted, the allowance of vindiotlve 
damages was instihed Sc the amount 
thereof should uot be reduced. — 
Spskcxb e. GRAM^f 19281 1 D. L. K. 
820 : [1928] 1 W. W. R. 190 ; 22 Saak. 

L, iLms.^oan. 

PART U. SECT, i, SUB-SECT. 2.-~B. 

■ 0 . PoMession oS mother .) — The poe- 
eeaaion of a mother will not be oon- 
•Idered tortious as against the heir, 
beinf her own child, but will rather be 
trea^ as the pooBceston of a guanUan. 
— Don d. Hoax V. EiirXT (1884), 3 
0. 8. 488.— CAN. 

PART IL SECT# S, SUB-SBOT. 8.— B. 

sd* Loitff pamsikm of eaoemeni }— 
Bnowv «. 6m«r(1844}. X U. C. R. 
124.— CAN. 

PART II. SBCrr. S, SUB-SECT. 6. 

j-jrhe^monc ^ pay^ 

___ _ _ _j deft, bonk, 

ktheputolMMer, ^^waslnpoMeeelou 
fc had defanlted in his paymeaita 
agreed wkh the bank to pay over to 
the jpr oo ee d a ec the crop on the im 
of land whMi iiad b^ broto ^ 
had pot been sammeraUowed toot 


e 1. - 


able under an asreement 1 
1 ^ land am asihmert to i 


several years. Sc also agreed to tuimner- 
fallow It without delay. He* tuiwever, 
having neglected to suPmofeMallOw it, 
altfaoiiigh the bank told him that if^he 
did not do so It would : 4c, having 
failed to carry out a promise given hy 
him to the weed Ixuipector to plousti 
under the weeds, one O., acting 
under Instniotlons from the bank, 
entered on the land Sc had ploughed 
under the weeds on a part of tt when he 
was ordered oft by the purchaser* — 
Ueid. the bank AO. were liable to the 
purebaser for damages for trespass. 
The bank was not In the position of a 
person who has a rls^it to abate a 
nolsanoe with or without nottce even 
if a uuisanoe existed i nor. in tlm 
absence of a contract giving it a right 
of entry, bad It a light to enter on the 
principle that it vte*> enliiled to pre- 
serve its security or prevent its Impair- 
ment ; Sc the evidence did not suppoi^ 
a hndins that the entry was by leave A 
Uoence.— R oyal Bawk oy Oak^a e, 
BXHBtXSXnr A iKieLAKP, 11928] 2 

W'. W. It. 27.~ CAN. 

PART 11. SECT. 8, SUB-SECT. 9. 

•L Mistake OB to kmd entered ispop.1— 



OMei 448»^788a. Bnoiush mj> BitmE DiQBfiRr 8iTm«)ii«i!n(. 


them with beverages : — Seld : there wm fio 
duty on resp. to asoertain which bottles were 
applts.' property, & the action failed* 

As m the particular case the requests to 
iill the bottles were in the nature of a trap 
order Sd were made with the authority of 
applts., no case of trespass was proved A 
for this reason the action failed {per Cub.).^ 
Lbitch (Wuxiam) Sd Oo., Vny, v, * 


Babb <A. O*) A Oo., hw* p, IftiooBooiwM 

(1980), 47 T, U B* 61 ; 74 jSWL Jo. mTSJL 

AiZd. C^ioMom iumt*BKi06 u. BBiraiBB, 
2 lid. Baym. 1872 ; sti8 nsm* Bbbkms «« 
Q»BcmB 0 j> A BsafOBB* 1 Stra. 610. 

565a. Trap ordm.^-Lsircs (Wzxajah) A jCto., 
liXD. V. Lbydok, Babb (A. G.) A do., X/n>. 
V, MAoeBOO&BOAK,'No. 448a, unU* 


Part IV. — ^Trespass to the Person. 


783a. ,] — If A., having no 

right to apprehend B., direct a police officer 
to take B., A he do so, B. may maintain an 
action for false imprisonment against A. ; 
but if A. merely make a statement to the 
officer, leaving it to him to act or not as he 
thinks proper, A the officer then take A., 
B.’s remedy against A. is, if any, hy action 


on the case. — H opkins v. Gbowb (1836), 7 
C. A P. 373 ; 178 B, B. 166, N. P. j suftss- 
quent proceediaigat 4 Ad. A Bl. 774. 


Oistd. Hudson v, Howard (1837). 1 Jur. 668. 
Bm Klne V. Breisbed (1847). 10 Q. B, 143 : Bead e. 
Coker (1863). 18 a B. 830 ; Dereoourt v. OorblsiiW (1866), 
1 Jut. N. B. 870. 


PART III. SECT. 6, SUB-SEOT. 8.— B. 

q 1, an action for negli* 

genoe causing damage to goods uie 
measure of damages Is the depredation 
in the value of the goods as the result 
of the aoddent.*<-<)opi;jiT v. Finbxi.* 
STJciir, (19881 8 D. L. R. 671; [19881 
3 W. W. E. 89.-~0AN. 

PART IV. SECT. 1, SUB-SEOT. S.— D. 

644 vll. .) — ^McNsnx v. Hnx 

(Bask.). [19291 2 D. L. H. 296.— CAN. 

PART IV. SECT. 1. SUB-SECT. 7. 

Is I. Provocation to aasault ] 

— On appeal from a Judgment for pltf. 
in an action for assault the damages 
were reduced to 810, the assault haying 
been merely a technical one, which 
apparently had been courted by pltf 
with a view to an action for damages. — 
Hodoionson V, MAimN, [19281 S 
W. W. R. 763.— CAN. 

PART IV. SECT. S, SUB-SECT. 8. 

781 1. Charge made to 

nolioe odlcer — No further action hy 
de/enAmf.l — MaNN v, Rw4SMU8eF.»r, 


[192833D.L.R.819: [192812 W.W.R. 
278 : 23 Alta. L. R. 516.— CAN. 

731 IL Incorrect repetition 

of statement made by defendarU causing 
arrest .} — Sparbs e. Josbph (1858). 
7 a P. 69.— CAN. 

o i. Detention without formal 

arrest .) — ^A felony baying been com- 
mitted, a olvlo guard requestod the 
two pltfS.. whom he suspected of com- 
pliolty In the crime, to go to the clvlo 
guards* barracks, which pltfs. volun- 
tarily did. When they reached the 
barracks they were questioned by 
deft., the chief superintendent of the 
olvlo guards for too county, Se were 
then detained In the barracks while 
the guards were endeavouring to pro- 
cure evidence. They wore not charged 
with any crime, nor were they formally 
arrested. They were detained In the 
barracks from an early hour of the 
morning of one day until the evening 
of tho zoUowing day. when, in oonse- 
quence of a letter of complaint from 
their solr., they were formallv orrestod 
& charged with the crime Sc brought 
before a peace oomr.. who remanded 
them on bail to tbe next district ot. 


At that ot. the charge was dismissed. 
It was adndtted that pltfs. could have 
been toougnt before a peace oomr. on 
either of lube two days during which 
they were detained. Each of pltfs. 
then brought a oivil bill against deft, 
for damages for false imprisonment : — 
Held : the detention of pltfis. amounted 
In law to Imprisonment, as It was a 
total rostralnt of their liberty lm]MN^ 
on them by the aotion of the Guards. 
It was the duty of deft., as the ofdoer 
responsible lor suoh detention, to have 
brought pltfs. before a peace comr. as 
soon as he reasonably could. Aooord- 
ingly, as be did not do so. he was liable 
to pltfs. In damages In respect of tbe 
periodjbhat elapsed between tbe time 
when Heft, could reasonably have 
brought pltfs. before a peace oomr. & 
tbe time when he in fact did so. — 
Dunne v. Clinton, [1980] I. R. 366. — 
IR. 

PART IV. SECT. 2. SUB-SECT. 3. 

sa. Warrant issued in course of duty 
—By clerk of court— No lidbaUy.h- 
Nalty V. Howell (1929), B. A. S. R. 
28.— AUS. 



voL ximr->om M-am. 


TROVER AND DETINUE. 


Part II. — Liability for Conversion and Detinue. 


M. Add, AnnokOum Mentd. Leitch tWilliam) 
dc Co., Ltd. V, Leydon, Bair (A. G.) A Co, v, 
Idacgeoghegnn (1030), 47 T. L. B. 81. 
lOS* Add, AmudoHone : — Consd. Fenton Textile 
Aeaoon. v, Thomaa (1929). 45 T. L. B. 264. 
Reid. Leitch (WilUam) A CJo. v, Leydon, 
Barr (A. G.) A Co. v. Macgeogb^an (1930), 
47 T. L. B. ’81, H. L. ; United ftult Co. t;. 
fVederick iLeyl^d & Co. (1930), 47 T. L. B. 
33. 

142. Add, AnnotaHon : — Retd. Leitch (William) 
A Co. V, Leydon, Barr (A. G.) A Co, t>. 
Macgeoghegan (1980), 47 T. L. B. 81. 


156. Add, AnnottxHon : — Retd. Bulier A Co. v. 
Brooks (T. J.), Ltd. (1930), 142 L. T. 576. 
188. Add.. AnnoUdion : — Retd. Simpson v. 

Maurice's Bxors. (1929), 14 Tax Cas. 580. 
200a. BUI Indorsed to agent tor . aoeoimt of 
plaintiff— Deposit by agent to seoure advances.] 
— ^TRBtJTTBL V. Baeakdon (1817), 8 Taunt. 
100; 1 Moore, O. P. 643 ; 129 R. B. 320. 
Annotaiiont ! — Apld, Svans v. Kyxmr (1830), 1 B. ft Ad. 
538. B«M. WooW «. Pole (1880). 4 B. ft Aid. 1: 
8tffoam«7 Lloyd (1888). 8 U. ft O. 088 : Bank of Bengal 
e.Maoleod (1840). 5 Moo. Tnd. App. 1. 

245. Add. Annotation .* — Retd. Re Mason, [1929] 
1 Ch. 1. 


Part III. — Enforcement of Liability. 


400. Add, Annoiaiion : — ^Mentd. Foster v, BriscoU, 
LindBay v. Attfield, liindsay v, Driscoll, 
[1929] 1 K. B. 470. 

460. Add, Annoiaiion : — Mentd. Clayton ik Clayton, 
[1930] 2 Ch, 12. 

488. Add. Annototion Retd. Smart Bros, v. Holt, 
[1929] 2 K, B. 308. 

508. After this case add. 

Contract lor whole crop- 'Sale ot part of crop 
to third party.]— iS’ec Injunction, No. 863a, 
ante, 

658. Add. Annoiatiom Retd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Cn. 293 ; 
Re Fenton, Ex p. Fenton Textile Assocn. 
(1930), 99 L. J. Oh. 368. 


668a. What must be proved.] — M iutai v, Geauam 
(1804), 1 Bos. A P. N. B. 140 ; 127 E. R. 
413. 


infwtanona: — RSIO. uiaoMtano v. uowia (isai), i Tyr. 
445 ; Whltehoad v. Harrison (1844), 6 Q. B. 483. Mtd. 
Stikoman ti. Dawson (1847), 1 Do O. ft Sm. 90 ; Donby «. 
Lamb (1861), 11 0. B. N. 8. 483 ; R. v. Macdonald (1885), 
1 T. L. R. 465. 


653b. Proof Of taking — What amounts to.]— Trover 
for bricks. Evidence that men fetched them 
away, saying they were ordered by deft., 
A evidence that the cart they took them in 
had on it the same name as deftu’s, is not 
evidence to go to the jury that deft, took 
them away.— Everest v. Wood (1824), 1 
0. A P. 76 ; 171 E. R. 1108, N. P. 


PART U. SECT. 1, SUB-SECT. 1. 

es 1. Mere de^vaHon ofpotaes- 

gUm not suA^ciewl .] — In order to sumort 
an action for oonvereioti tb^ most be 
an element of wrong i the mote fact of 
poiseaslon of the^ods by the deft, la 
not BofSolent.— B all v. Sawtxr- 
Ltd. (Saak.). ri929] 4 
dTSTr. 383 ; 8 W. W. R. 682,— OAH. 

PART II. SECT. ^i^^SUB-BBCT. 2.- 

ISl I. InUmudOina witk 
ftotoed.]— Most e. BABifXS, (1988) 
V. L. R. 56.— AUS. 


PART II. SECT. 1, SUB-SECT. 2.— B. 

•a. dtiention by polioe 

oyioer.]— BABBKIT V. Gallaoiuer 
(1988), 88 8. R. N. 8. W. 649; 46 
N. 9. W. W. N. 154.— AUS. 

PART in. SECT. 2, SUB-SECT. 1.- B. 

S71 U. .]— In an action for 

damagea for the cooTerelon of mods it 
Is inmunbent on pltf. to prove oeyond 
a doubt title hn himself ft the right of 
poasesslon. — M oOutchbok v. Liobt- 
km, (1989] 1 D. L. R. 951 ; IW.W.R. 
694 : 88 Man. L. R. 160 ; rePtff,, [1088] 
2 W. W. R. 240.— OAH. 


PART III. SECT. 3. SUB-SECT. 1.- 
0. (b^ I. 

t7* W. ) ■ Wbere plM. tau 

the immediate right to the posseadon 
of goods, the proper measure of 
damages in an actfon against the sheriff 
for wrongfully taking them is the value 
of the goods at tho time of the oon* 
version, though they were taken under 
an execution against a person who bad 
performed labour upon them, ft for 
which pltf. would be bound to account 
to such person.- Rankin v. MtTORXLL 
(1869), 18 N. B. R. (1 Han.) 495.— 
CAN. 
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TRUSTS AND TRUSTEES. 
Part I. — Trusts. 


3. Add, Annotcchon Oott<«i v, Heyl, 

[1930] 1 Oh. 610. 

89. Add. AnnotaHon : — Held. Blackwell v, Black- 
weU, [1029] A. 0. 318. 

94. Add, AnnotedUm Be Franklin A 

Swathling'B Axbit«a4rion> [1820] 1 Ch. 238. 

126. Add, AnnotaUon : — Mentd. I. B. Oothxe, v. 
Smith, [1980] 1 K. B. 718. 

165. Add, AnnotaHon : — ^Ratd. Perrin v, Dickson 
<1929), 46 T. li. B. 621. 

805. Add. AnfwUUione : — Generatlfft Refd. Me 
Hood, Public Twtee v. Hood (1980), 143 
L. T. 691 ; Me Schoales, Schoales v, Schoales, 
[1930] 2 Oh. 76. Mentd. Geologists* 
Assocn. V. 1. B. Gomrs. (1028), 14 Tax Oas. 
271 ; Me Grove-Grady, Plowden v, Iiawrence, 
[1929] 1 Oh. 667. 

825. Add. Annotation; — ^Afentd. Blackwell v. 
Blackwell. [1929] A. 0. 818. 

401a. ** On the understanding.**] — ^Where a will 
which named no exor. nor trustee directed 
that the estate, under £800, should be given 
to testator’s wife m trust for two children on 
the understanding that testator’s father 
provided for the ^e so long as she retained 
her present name, the ct. hem on motion that 
the condition had no testamentary value, A 
made the grant of letters of administration 
with the will annexed to the widow as bene- 
ficially entitled . — Me Vujjbon (1929), 140 
L. T. 470 5 46 T. L, B. 228, 

400a. — .]—Testator, being entitled to two 
leasehold houses situate at P. A at B. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at B. as 
she should elect, for her life, without the 
payment of any rent: — Held: the ^dow 
must elect between the two houses, A could 
not enjoy both. — ^H abbt v. Moobo (I860), 
8L.T.209 ; 6 Jur. N. S. 868. 


415. Add. AnttataHcn .—-BsM. maekwHl «. 
weU, [1920] A. O. 818. 

421. Add. AnnotaHon v. Archer- 

Shee (1980), 142 L. T. 448. 

428. Add. Annotation ^sntd. Khoo Hooi Leohg 
V. Khoo Chong Teok, [1980] A. 0. 846. 

427. Add. AnnotaHon .*^R«td. Garland v. Archer- 
Shee (1980), 142 L. T. 448. 

428. Add. CitaHon .*—140 L. T. 869. 

488. Add. AnnotaHon .^ApU, Be ViUer, Pubfio 
Trustee v. Vifiar, [1929] 1 €h. 248. 

461. Add. AnnotaHon ; — ^Rsld. BladkweiU e. Black- 
weU, [1929] A. 0. 318. 

458. Add. AnnotaftoH: — COQiHl. BlackwtU v. 
Blackwdl, [1929] A. 0. 818. 

460. Add. Citations :—nffd. [1929] A. 0. 818 ; 98 
L. J. Oh. 261; 140 D. T. 444 ; 46 T. L. B. 
208 ; 78 Sol. Jo. 92, H. h. 

461. Add. AnnotaHon : — Consd. Blackw^ v. Black- 
weU, [1929] A. 0. 818. 

462. Add. AnnotaHon : — Consd. Blackwell t>. Blaok- 
weU, [1929] A. 0. 818. 

468. Add. Annotation : — ^Folld. Blackwell v. Black- 
weU, [1929] A. 0. 318. 

464. Add. AnnotaHon : — Dlstd. Blaokwdd e* Black- 
weU, [1929] A. 0. 818. 

466. Add. AnnotaHon : — Retd. Blackwell v. Blaok- 
weU, [1020] A. 0. 81^. 

478. Add. Annotation : — ^Rsfd* Blackwell e, Blaok- 
weU, [1929] A. 0. 818. 

479. Add. Annotation : — Consd. Blackwell v. Blaok- 
weU, [1929] A. O. 318. 

480. Add. AnnotaHon : — Consd. Blackw^ v. Black- 
well, [1929] A. 0. 818. 

484. Add. Annotation : — ^ReM. Blackwell v. Black- 
weU, [1929] A. O. 818. 

487. Add. AnnotaHon : — ^Refd. Blackwell v. Black- 
well, [1929] A. 0. 818. 




Voi ini triigtuft QiNMi Wiiir TUf# 


^ _ AI^Wi«{toMQrcnlfftn^ 

wqtMtibed his MsiduavyssUkteupon 
twist lov^ lOB ohildmi in saw shsM & 
dsiiAsfsd iliiit ss to the shttre of his son B. 
^ mohefy i^isiSol dioold be held upon trust 
te phy 9 tnsfce over the seme to the trustees 
of e settiesoient dated Sept. 28. 10i6» to be 
held by thesa up<m the trusts of sueh settle- 
ment. to t$x as the same ^^oiild be then 
smpHihkble dc eapable of taking effect. By 
t&e settlement so referred to. which was 
made after the marriage of B. with his wife 
a certain fund was yested in the trustees 
thereof under which B. took the ftrst life 
interest Sa upon his death G. took an interest 
during her 'mdowhood with remainders over 
upon trusts tor B.'s childr^ by his wife 0. 
or any future wife. Testator med in 1917. 
Jk in 1928 the marriage was upon 0**8 petition 
dissolved, ^ an order was made under which 
the trusts of the settlement were varied ; ihe 
effect of this variation being to deprive £. 
of any interest under the ori^m trusts 
thereof, to give G. an immediate me interest, 
& to vest the settlement fund after her death 
in P.,the only child of her marriage with B. 
Meld : upon the proper construction of 
testator’s will, the share of £. in his father’s 
' residuarv estate ought to be held upon the 
trusts of the settlement as originally framed 
without regard to the order varying those 
trusts.— Goooh. Gooch v. Gooch, [1929] 
1 Oh. 740 i 08 L. J. Oh. 286 ; 141 L. T. 160. 

495. Add. Annotation : — ^Reld. Be Gooch. Gooch v. 
Gooch. [1929] 1 Oh. 740. 

544a. .]— Testator directed bv his will that 

his residuary real & personal estate should, 
after the death of his widow, be ” equally 
divided amongst k settled for their own & 
sole use upon my dear children, d; should 
they marry the husband to have no control 
over their property.” Testator left him 
surviving thm dau^ters only t — Held : the 
expression in the will of testator was not 
sufficiently precise to raise an executory 
trust. — Be Bakhistbb, Hets-Jokcss v. Ban- 
KISTBU (1921). 90 L. J. Oh. 415 ; 126 L. T. 64. 

561. Add, Annotation : — ^Msntd. Be Grove-Grady, 
Howden v, Lawrence, [1929] 1 Oh. 567. 


666. Add, AnnokMon t — HitA. GariioiA v* Afcher* 
8hee (1980). 142 U T. 448. 

686. Add, AnnotaHon Pap^dSkMod tr. 

Papadopoulos (1929). 46 T. L. B. ilT 
797. Add, AnnotaBon : — Mflild. Baimtt 

Hid^rdson ft Oresswell, [1980] 1 K, B. 686. 

761. Add, AwnotaHon .*-*CoBid. A.*G. v, Goddard 
(1929). 98 L. J. K. B. 748. 


769a. Agreement to oonvey to oredllor.l — W. being 
indebted to 0.. agrM by deed to convey 
his estate to O., uiK>n trust to sell the same. «s 
to pay off certain debts of W. due to other 
persons, A then the debt due from W. to 0., 
A to pay over the surplus, if any. to W. No 
conveyance was executed. 0. being after- 
wards in possession of the estate under a 
fi. fa. issu^ on a judgment upon a warrant 
of attorney given bv W., agreed with W/s 
i«ent to purchase the estate. W. ratified 
the contract, but subsequently impeached 
it as one made by a trustee for his own benefit 
A against the interest of the eeetui que trust : — 
Held : O. was not a trustee for W., but watt a 
creditor holding a security for his debt ; A 
the contract of sale was valid. — ‘WATasRS v. 
Groom (1844). 11 01. A Fin. 084} 8 B. K. 
1202, H. L. ; affg. 8. 0. aub nom, Ohambbes 
V. Watbbs (1833), Ooop. fsmji. Brough. 91, 


Amwlaium : —Beld. HolUns v. liumloy (1868), 28 L. J. Oh. 
240. 


762. Add, A nnotalionu : — Retd* 1. B. Oomrs. v, 
City of BuonoH Ayres Tramways Oo. (1904), 
Ltd. (3920), 12 Tax Oas. 1126 ; Madras k 
Huuthem Idahratta By. Co. v. I. R. Oomrs. 
(1920), 12 Tax Oas. 1111. 

876. Add. Annotation : — ^Mantd. Be Binns, Public 
Trustee v. Ingle, [1929] 1 Oh. 677. 

908. Add, AnnotaHone: — ^Rafd. Perrin v. Dickson 
(1929), 98 h. J. K. B. 088} Be OoUler, [1980] 
2 Oh. 37. 


965. Add. Annotations ;--Mentd. Cotton v. Beyl, 
11930] 1 Oh. 610 } Be Williams, Richards v. 
Williams, [1930] 2 Ch. 378. 

977. Add. Annotation :^Ratd. Vemar- Jeffreys v. 
Pinto. [1929] 1 Oh. 401. 


Part II. — ^Trustees. 


1484a. Squltable estate of banefleU^ baoomlng 
legal aatata.] — On July 6, 1802, B. A another 
trustee whp predeceam him were admitted 
to certain oopyhcdd plots upon trust out of 
the rents A profits to raise A pay an annual 
rent of 67 10s. to H. A his faein A subject 
thereto in trust for W. A his heirs. Many 


years after B.’s death bis customary heir O.. 
since deceased, was admitted to two plots, 
but no one was admitted to the third; so 
that on Deo. 81, 1926. the best right to 
admittance was in the customary heirs of 0. 
A B. On the same date the eauitable title 
to the land stood vested in T. A X. as Joint 


miT 1. 8B0T. IX, iina4B0T. i. 

(1.^81 1 D. I. B. SOI.— 

CMUf. 


9A»r t mr, le, guB-esor. x.-*b. 



PAIIT tt. 8B0T. X, XOB-iBCT. l.-A. 


Be BAZum, Wmnso v. OAVsiruisH, 
[lexi] V, fi. R. in; iiftMi azxo 

u. R. IX.— lACV. 


PAtrr n, xcor. a, xvb-seot. x.— 

B, (o). 

ai. JortadUetkm of eoart to vary 
power of ofQMOiifMHd.)— Tnutee Act, 

tiott at a tanart;. A empowen the ct. In 

^|SgS.Sr«**iJS^AJSS^-J 

m& 


PAHT It sun. s-smutm. a.- 

P, (4). 

MT* ** UMotro ** for not U$t than three 
truateee^WhOker or Mme- 

torx.}— Testator hr his 'ww deoli^ 
that the etatatorjr power of nvpotatUqt 
now tmsteee ehonld bo eserouable fl 
any ol his tmsteos should so U> reMe 
out of the AustmlJan Btatos, tat 
expxesaed a « dertre;; the npntar 
of tmstees of tho will 
not lass than throe. One of the th^ 
trustees wae tfeod *//«W .* it was 
mandatorr on snoh xettrentent tS 


Cmw 148te—S0?6. Bikciush ajsj> Ensuis Diosaf SumsiotHT. 


tenants in fee» suMect to the equitable rant- 
charge then vested in Y., subject to ptoof ot 
title. On Jan. 1, 192^, the X^aw of Bro- 
perty Acts came into operation 9s the copy* 
hold plots were enfranchised. The ct* being 
asked to determine in whom the legal estates 
in the land A the rentcharge vested t — Beld : 
on the rentcharge becoming a legal reht* 
charge the trustees became bare truaBees with 
no longer any active duties to perform. — Ite 
Kino's Thbatob Sukpbrland, Denhan 
Picture Houses r. Thompson A OoiaijNs 
Enterprises, [1929] 1 Oh. 488 ; 98 L. J. Ch. 
109; 140L. T. 463. 

1497, Add. Annoi^ion .* — ^Rsfd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

1499a, Acquisition from married woman trustee — 
In order to defeat Judgment.] — Where the ct. 
in giving Judgment against a married woman, 
who is a defaulting trustee, orders that the 
judgment be satisned out of her separate 
estate, Ss execution proves useless, it is not 
open to pltf., in a new action, to obtain 
against her Judgment in a different form for 
payment of the moneys into court. As 
against her the matter is res jvdieata* But if 


it appear that dfaa has tamss^emdihei&mism 
to a person with knowledge ol tba pr o c tt eq j* 
ings against hsa:, action lie against tha 
transferee as constructive hmstea. iW. 
obtained against the drst deft*, a married 
woman, Juogmsnt for payment out of her 
separate estate of the smn in dispute dc coste. 
Evidence disclosed that the dm deft* had 
parted with the whole of the sum, having 
transferred most of it to her ulster, the second 
deft., who was not a part^ to the proceedings 
but knew of them A the time* Execution 
in respect of ihe Judgment thus proving 
usdess, pHf . now brought this action, alleging 
that the first deft, had paid the money to the 
second deft, in order to defeat any Judgment 
for the pltf., A tha^ the second deft, reeved 
the money as constructive trustee .* 

judgment could be given against the second 
deft., who had received the moneys as con- 
structive trustee. — Q rebn o. Weatheboj., 
[1929] 2 Oh. 213 ; 08 L. J. Oh. 869 ; 142 
L.T.216; 46 T. !>. ft. 494. 


1571. Add, Annotation : — Mentd* Khoo Hooi 
Leong V, Ehoo Chong Yeok, [1930] A. 0. 
846. 


Part III. — ^Administration of Trusts. 


2088a. Misapplication of trust funds — ^Payment 

to wrong person.] — ^The indemnity conferred 
on trusts by Trustee Act, 1025 <o. 19), s. SO 
(1), does not apply where a trustee, even 
though as the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., which 
had sold its imdertaking &: was being 
voluntarily wound up, claimed £19,088 
damages for alleged breach by the co. of the 
agency agreements. There ha4 in fact, as 
the ct. held, been no breach of the agreements. 
The liquidator consulted the solra. of a large 
shareholder, who was opposed to the claim, 
Ss they said they had ^vised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 
opinion of the ct.,a course the liquidator had 
recognised to be open to him, the liquidator 
settled the claim for £15,000. A summons 
was taken out by a contributory to obtain 
repayment of this sum to the co., on the 


ground that the liquidator had been guilty 
of misfeasance, A the liquidator, whose bona 
fldea was not in question, claimed the 
benefit of the indemnity given to trustees 
by Trustee Act, 1925 (c. 19), s. 80 : — Held : 
without deciding whether the liquidator was 
a trustee within the meaning of the Act, 
even if he were ; (1) he was not entitled to 
indemnity under sect. SO (1), because that 
sub-sect, does not extend to a case where a 
trustee had misapplied trust funds coming 
to hiB hands ; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1925, he is, as a paid trustee, 
disentitled to relief under sect. Ql{per Our.). 
— Be Windsor Steam Coal Oo. (1901), I/td*, 
[1929] 1 Ch. 161 ; 98 L. J. Oh. 147 ; 140 
L. T. 80, 0. A. 

Anmtahion : — Generally, Bald. lie Home &. Colonial Ijuce. 

Co., [1930] 1 Ch. lOl 

2676. Add, Annotation : — ^Refd. Be Murphy’s 
Estate, Morton v, Marchanton (1980), 74 
Sol. Jo. 321. 


PART n. SECT. 6, 8UB-SE0T. 1. 

1488 1. Trustee having no duHes to 
perform,y^T„ by his wuL devised bE 
real estate to his taruste^n fee simple 
upon trust tor the absolute A expluinye 
use, enjoyment, benefit, A advance* 
ment ^ certain named beneficiaries, 
Indudiag K., A, bavins Invested bla 
— with powers of selUng A 
" r auxm estate for payment of 


IftSiilUl* A 

A ** If any one of the bene< 


llfiUkt 

under this my will shall die 

without tsv^ then all nis rtghts, titles. 
A interests which he has aoquired by 
'i^ue of this my last wlU shall vest in 
the of M, P. as in 

oommcm In equalsbaree : — ffdd .* the 
trustee named in the VUI was not a 


PART IL SECT. $, SUB-SEOT. 2. 


1489 I. Duty to conCcv legal 

To benefimanes.] — Re KKrru, Ebith 
V , Eastbbk Trust Oo. (N. S.), [1989] 
1 D. h. R. 609.— CAN. 

PART II. SECT. 7. SUB-SECT. 1.— 

C. (4) I. 

sh. Property subfeci to kxtsUng con* 
tract — Ttusts Ofthnonce, 1917, s. 98, 
ofCa/kmr^When registration neosssary,} 
— ^Raix V. PMXMAOVijjL Vaiast Tba 
A RnBBXB Oo., Ltd., [1989] A. O. 998. 
—CEYLON. 

PART II. SECT. S, SUB-SECT. 8. 

s|. DsaOi of lmsiee.1— JSe Oatuk A 
BXI1> (1983), 64 O. L. ^ 1.— CAM. 

PART II. SECT, S, SUB-SECT. S, 

Bk. Orasd of odmintgbreMom for pyr* 
poos ofooMsymg- i h mUd a p po M msnt 

1356 


0 / trustees ,} — ^Three new trustees of e 
had been appointed In 187^ A 
the trust estate vested in them. Two 
ot these trustees died prior to 1907, 
A the third, B., beins desirous of retlr* 
lag from the trust, C. A W. were in that 
year appcdnted new trustees. This 
appointment was subseQuenfhr dJs- 
Govered to 1^ InveM. Tim legMeat^ 
was never divested from S.. who died 
intestate In the U.S. In 1916» A no 
representation had been raised to his 
estate. The oL gave libe^ to. a 
person, who repreiented some of the 
beaeflciaiie8,toap] ‘ 
to oonveylag the h 

PART tlL SECT, 8, 8UB4B0T. 1.-^ 

sou ^ 




teaw IMh4CN». 


aSdO. Anmtaiwn .*~*M«iitd. A.-^. v. Goddas^ 
(lft2dy. d8 h. J. K. B. 748. 

28(I8« Add. AfmoiaHon : — Conad. lU Balne, Tyer^ 
man v. Bt«n«field, [1829] 1 Ch. 716. 

287Sa. Vohtntary Mttlemaiit In aeoordanee witii 
uiMxaottted wlUr— FaUnn to Inolude trust for 
malntenanoo — Romody of 1»eneflelary.] — 


Lanodok V. Blaxb (1866}» 12 L» T* 202 ; 11 
Jut. N, S. 762. 

2357. Add. AmudaHon : — Consd. Hymaa v. Hy- 
man» [1929] A. 0. 601. 

2862. Add. AnnoUxUon: — ^Montd. Cottar v. 

National Union of Seamen, [1929] 2 Ob. 68.* 
2714. Add. Annotadon : — A« to (2) Rofd. Garland 
1 % Archer-Sheo (3980), 142 t. T. 448. 


Part IV. — Duties of Trustees. 

2058. Add. Armotaiion : — ^Refd« Olayton v. Clayton, 

[1930] 2 Oh. 12. 3118a. Reynolds v. Brown (1862), 1 

8112. Add. Annotations ^ — ^Mentd. Hobbs v. W. B. 60. 

Tinlit^, Hobbs v. Nottingham Journal, [1929] 8142. Add. Anuofoftoti ;*^Dl8td. /to SuUivan, 
2 K. B. 1 ; ToUey v. Fry A Sons (1929), 46 Dunkley v. SuUivan (1929), 46 T. L. R. 590, 

T. L. B. 108. 


Part V. — Powers and Discretions of Trustees. 


8160. Add. Annotofion : — Mentd. Be Silva, SUva v. 
Silva, [1929] 2 Oh. 198. 

8162a. Exercise of statutory Mwers — jyntg to con- 
sult beneficiaries.] — Be Jones, Jones v. 
Citsack-Smith (1930), 70 L. Jo. 409 ; 170 
L. T. Jo. 636 ; [1930] W, N. 266. 

8417. Add. Annotation : — ^Mentd. Be Sandwell 
Park Colliery Co., Field v. The Co„ [1929] 1 
Ch. 277. 

8460. Add. Annotcdion; — Distd. Be Stevens & 
Dunsby’s Contract, [1928] W. N. 187. 

8476a. .] — In an adnAuistratiou action 

in which a decree had been made, & which 
was still pending, a receiver had been 
appointed, who was I'eceiving the rents & 
profits 8s distributing them amongst various 
persons. On the oomixig into force of Law 
of Property Act, 1926 (c, 20), the statutory 


trusts under Sched. I., Part IV., of the Act 
came into operation, & the trustee, in whom 
the legal estate was vested, became invested 
with the statutory trusts for sale t — Hetd : 
the trustee could exercise the statutory 
trusts without the sanction of the ot. in the 
still ponding suit. — Bernhardt v. Gals- 
worthy, [3929] 1 Oh. 649 ; 98 L. J, Ch. 284 j 
140 L. T. 686. 

dnnoUUtoH ReU. Jir 'rhonms, TUoinos v, Tbompnon, 
U0S01 1 Ch. 194. 

8476b. Persons beneficially interested In posses- 
sion — Annuitants.] — The trustees of a will, 
wliich came into operation after the com- 
mencement of Law of Property Act, 1926 
(o. 20), were directed to stand possessed of the 
testator's residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 


PART 111. SECT. 3, SUB-SECT. 4.— A. 

£186 JDCTl. .1 — 0. had mortaas^d 

certain of his property to a banlo. He 
beoame mentally defeotlye, & allowed 
the payments to fall Into arrear. The 
appliosmts mortgajnd their own pro* 
perty, ft paid off the hank. At their 
reqneat, the bank offered O.'a property 
for sale, ft, there being no bid, trans* 
ferred It to the applicants, who sold the 
propenrty to adrantase. They claimed 
oommisslon as trustees : — Bdd : com* j 
mission or remuceratfon could only be 
allowed for aervloee rendered In the 
course of the admtnlsiration of a trust, 
ft that as the servtoes had all been 
rendered beforeappots. beoame trustees, 
no aQowaiaoe could be made.-~'Br 
OOKMANX. [1»»71 S. A. S. K. 238.— 
AOS. 

I L .J—Apart from legfada* 

tton. the men! rule is that, in the 
idwenoe of an miees^ prto s^^* 
tfaMi witb his eedni avi ImiA a trus^ 
will not be allowed remuneration for 
personal trouble ft loss of time. 

^The light of a trustee to cemunera* 
tlon under Trustee. Act, H. S. 3.. 1920, 

d, AmtiecUonfer — /VoeMoaH-Ooe 
oodtnA mar petWon aloiie for 
troifeaei* oomndmlon, ft gMfe s^et^ 


to award, a distribution of any oom- 
mlssion It may allow. It is not 
nooessary in all clroumstanoes that the 
personal representatives of a deoeasod 
trustee should have notice ot such an 
application. — Ite Bowman's SxTTJik* 
i&NT, [1929] B. A. 8. }l. 1.— AUS. 

PART 111. SECT. 4, BUB-SEOT. 8.-B. 

2p0g .] — ^Tbe rule that a 

trustee for sale Is Incapable of pur- 
chasing the trust property applies 
to a person to whom under tbe tenns 
of the trust agreement the trustee was 
required to, ft did, give tbe sole charge 
ft general management ot tbo trust 
property.— M cLennan ». Niwton, 
fl»S81 1 D. L. R. 389 : 37 Mani L. R. 
201 ; (19271 3 W. W. R. 684.— CAN. 

PART UI. SECT. 10, SUB-SECT. B.—B, 

£060 tllL .)— Bbydxn V. 

Bbtdxn (OBinnaoN) (1883), 6 Wfls. 
ft a 354 ; oOb.. 0 a 457 .— soot. 

£666 lx. ,J — The costs of 

the trustee of a donatio mortU camd lu < 
snocessfnlly dMbnding an action | 
brought against him by the adminls* 
Ixator of the donor's esteUbo, were ! 
ordered to be paid out of tbe whole I 
fond wMeh was tbe subjeet-matter of ! 
the donatio marHe coved. — W aj:«kbb v. i 
Roman Catkouc Bishop or 8hr. i 
JOHN, U0«»] 4 D. L. R. 15; 54 
N. B. R, 871.~6Alf. 

PART in. SECT. 11, tUB-SECrr. 7.— u. 

2066 lif. ^.WTsstator being 

1857 


dead, tbo ot. is empowered, whan the 
benefit of tbe estate requires 1^ to do 
wbat it believes a prudent UMtator 
would do if alive, ft to revoke a dlreo- 
tlon which had nothing tio do with tho 
destination of the estate, but merely 
with its admlnlsi^iion. — He RookUS, 
[1929] 1 D. L. R. 116; 63 0. L. R. 
IHO.— CAN. 

PART IV. SBOT. 0. 

8067 xl, .1— Hamilton e. Yonic 

ft Baldry (1913), 24 W. L, R. 579 ; 
4 W. W. R. 869.— OAK. 

PART V. SECT. 5, SUBJECT. 8.---A. 

g 1. — MacLxoo e. Royal 
Tttusr Oo. (Alta.), [1929] I D. L. R. 
589. - CAN. 

PART V. SECT. 7, SUB-SECT. £.— B. 

sm. Whether power of tale pfem— 
By diocretUm to aUipooe of reed enaie.}-— 
WSBBXLB V. OaBSCALLXN (i860), 10 
0. P. 215, -CAN. 

PART V. SECT. 7. SUB-SECT. E— 
F. (a), 

m f. — A oontiaot be- 
tween a trustee for sale ft tbe wife of 
the trustee is In law a valid oontiaot, 
but the ct. of equity would prwuma 
that the oontiaot was for ths bsnsAt 
of the trustee ft would requlm ayMsnoe 



OSMI 847 (»- 46 >nk ElfOIASS AMD St^FlMlaBMf., 


amon^ such of testator’s graodohUdzaD as 
Bhould be living lor the peiiod during which 
any annuity remained payable ; A, on cesser 
of all the annuities to stand possessed ol the 
residuary estate in trust to his 
Sc the issue then living of any 
tenants in common according to the stocks* 
By a codicil power was conlerred upon the 
trustees after the ej:piration of five yeers 
from testator's death to sell hia redduary 
estate or any part thereof by public auction 
but not by private, contract. 0pon a sum* 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
imtil cesser of the annuities were the proper 
ersons in whom the land ought to be vested 
y the exor. ; if the trustees were the 
proper persons, whether the annuitants wwe 
persons whose wishes ought to be given effect 
. to by the trustees for sale : — Held : the an- 
nuitants were persons beneficially interested 
in possession mthin Law of Property Act, 
1925 <c. 20), 8. 26 (3), whose wishes should 
be consulted by the trustees for sale . — Be 
House, Westminster Bank v. EvsatETT, 

ra % Oh. 160 i 98 L. J. Oh. 381 ; 141 
582. 

S^77« Add, Annotaiian: — ^Mentd. Be Whitaker, 
Kooke V, Whitaker, [1929] 1 Oh. 662. 

848Sa« .] — Testator, who died in 

the year 1901, gave the residue of his estate 
real & personid, consisting of certain stocks 
& cihares, freehold hereditaments, A lease- 
hold houses held on leases expiring in the 
year 1924^ to trustees upon tanxst neither to 
allow the same to remain In its state of 
investiment at his decease or, as Sc when his 
trustees should, in their absolute discretion, 
see fit so to do, from time to time to realise Sc 
sell Sc convert tbe same or any part thereof. 
Testator directed his trustees to reinvest the 
money when realised in trustees’ securities 
Sc to hold the investments, whether original 
or substituted, upon trust to pay unto or 
permit his wife, F., who was one of the 
^stees, to receive the income of his residuary 
estate during widowhood, to be reduced to a 
moiety of the income on her re-marriage. Sc 
subject to her life interest the testator gave 
his residuary estate to his son 0. to be paid 
to him as to a moiety at twenty-one Sc the 
residue on his attamiog thirty, but should his 
son die under twen^-five the whole residue 
was given to F. : — Held : the words of the 
wiU created a trust for sale. — Be Grips, ' 
Grips v, Todd (1906), 95 L. T. 865. 



AnnoUaiona : — Ooiild. Be SohxiBon, Cowley v. Publlo Trustee. 
11916] 1 Oh. 436 } 1^ White’s Settfemeut, Htman v. 
T^te. 11930] 1 Oh. 179. 


9489. Add, AfifwkOhn Distd. Be White^ Pit* 
man ». White (1929), 40 T. L. B. 80. 

8489a. With oonsant of tenant tor life.] — 

By a marriage settlement made in 1882 an 
todlvided sltoe of real estate passing under 
a win was settled, together with other 
property belonging to the wile, upon trust 
either to retain the same in its present con* 


diUon, or the ocnamfe of ^ 
life durto her tb ator 
to sell at ^e discretion of the trustees# 
settlement eontonod^ visloue i^osvese to Ine 
trustees dppropidate to the tohegeineikt fji 
real estate but no pamese to postohAdOn* 
version. In 1908 a pax^tion of the mmemiy 
at the estate was eftected, Sc ceitain herad^ 
ments appropriated Sc conveyed: to the 
trustees in satb^aoMon of the un^vided 
share settled. On a summons to determine 
the question whether the land remaining 
unsold was settled land or held upon truiro 


for salei — Held: the settlement having 
been made before the coming into, deration 
of law of Property Act, 1925 (c. 20), under 
sect. 25 (4), of which it would have created a 
trust for sale, the question was one of con- 
struction, Sc having regard to the txusts Sc 
powers in the settlement for th.e managemait 
of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale hut was settled land . — Be 
White’s Settlement, Pitman v, Whecb, 
11980] 1 tih. 179 ; 99 L. J. Ch. 49 ; 142 
L. T. 279; 46 T. L. B. 30. 

8490. Add, AnnotaUona: — Consd. Be Whitaker, 
Booke V, Whitaker, [1929] 1 Ch. 662, 
Refd. Be Conquest, Boyal Exchange Assur- 
ance V. Oonquest, [1929] 2 Oh. 358. Mentd. 
Be Smith, Vincent v. Smith, [1980] 1 Oh. 88. 


8491a. Estate divisible among benefleiarles — ^Trus- 
tee must sell — Notwithstanding power to post* 
pone under Law of Property Act, 1925 (o. 20), 
8. 25.] — Be Ball, Jones v. Jones (1930), 74 
Sol. Jo. 208. 


3590. Add, Annoiaiion :-^A9 to (1) Consd. Be 
Hansel, Smith v. Hansel, [1930] 1 Oh. 362. 

8611. Add, Annotation : — ^Mentd. Be Qrove-Grady, 
Plowden v, Lawrence. [1929] 1 CSi. 557. 

86d9a. Power to partItion-t-Under Law of Property 
Act,lQ25 ( 0 . 20), 8.28 (8) — ^When exeralseable.] 
— (1) Law of Propeity Act. 1926 (c. 20), 
8. 28 (8), which enables trustees for sale to 
partition unsold land in cases where the net 
proceeds of sale have become " absolutely 
vested ” in adult persons in imdivided shares* 
does not apply where those proceeds arb only 
vested in me tenants. A power of partition 
in a will-settlement is pro tanio inoonsistoLt 
with the statutory trusts for sale. Sc cannot 
therefore be treated as an *’ additional or 
larger ” power preserved bv sect. 28 (X) as 
amended by Law of Property (Amendment) 
Act, 1926 (c. 11), Sched. It is therefore 
overridden oy the statutory trusts. 

(2) Where partition, though expedient, 
cannot be effected imder any power vested 
in the trustees by the trust instrument us 
by law, the et. can confer the necessary 
power lor that purpose under Trustee Act, 
1925 (c. 19), B. 57.—- JRa Thomas, Thomas v, 
Thompson, [1930] l Oh. 194 ; m h, J. Ch. 
140; 142L.T. 810. 

8639b. Whalhsr court may ouafar.] — 

Ta^oMAs, Be, Thomas v, Thompson, No. 
8639a, ante. 


PAHT VX. SECT 7, OUB-SBCT. 1. 
m. ActtM to s«<de SkuipnmiM,) 
- The tmmn under a dontmo moma 
oavsA Is not gidlty Of ladkaa If be does 
not Invest trust funds ‘ 
but deposits them in a 
^ suit bee been brouSbt SgidBSt 
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R. 16; 64, 
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ssM by a beMdoto to tacstit e 
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Part VW*-— Breaches of Trust. 

^niw^afwn.—Refd. A.-0. v. Oaddlu^ 

(iWlh tJtO^ Ho. 20334 , ante. ( 1029 ). 98 L. J. K, B. 748 . 

4856. AdeZ. Annotation .*--€oiud. Me Wittdaar 
*I!emke AsBooit. (1980), 99 h. X Gh. Steam Goal Go. (1901). [1929] 1 Oh. 151. 

^ ^ 4860. Add. Annotatwm : — Ae 

4650* AM jimaif(aion Be Hooiaar, [1929] Windsor Steam Goal Go. 

1 Oi* 20& 151. 


(1901). am] 1 Ob. 


Part IX.— The Public Trustee. 

4757. After this case add : — Sched* I.. Pt. IV., para. 2.] -See SwrttM- 

Powar to sail open space held in undivided m&NTSy Nos. 8151b. 8151c. atUe, 
sbaras-^Law of Property Act, 1025 (e. 20), 


MittleiiDUttitof tbe mooomxt. At the Mzne 
tbne the troateee were told that a 
olaimforinteraet would be made agaii^ 
them it the moneys oontixmed to lie 
idle. The tmetees. •«fc<ng on the 
efftmeona opinion olf ootuum that they 
were not entitled to inyest. omitted to 
doso}— 'Held * the proper oonrae was lor 
thetroateeBto Inyeet as requested, but 
harlntr telened what was a matter of 
law to oomp^nt counsel for his 
opinion A bavins acted on It. they were 
not guilty of wuful negleot A default 
so as to make them aooonntahle for the 
lOSS.—PWOTUAI. TBTTSTBB OO. V, 
WaTOonNNo. 2) (l»m 28 8. R. 
K. 8. W, 43 ; 48 N, S. W. W. N 3 — 
AU8. 

PART VIL SBCT. 1, SUB-SECT. 1. 

2988 II. — .1 — ^JoHKBTON V. Smith 
ft Hmsjsqs, [19^] 4 D. L. E. 774 ; 
11928J 3 W. W. ^ 4W.~~0AN. 


PART VU. SECT. 8. SUB-SECT. 2.— 
B. (a). 

4100 1. TrttMttt paying money to 

tmmff person.] — O hhano Thtb 1*uin 
V. Lam Kin flAKo . [l»29] A. O. 670. — 
STRAITS SBTTUCliibrrS. 


PART VII. SECT. 6. SUB-SECT. 8. - 
c. (a). 

400S U. ] — ^Whore a trustee 

wrongfully mingles trust property 
with nls own, the beneflolary Is entitled 
to a charge on the whole fund for the 
amount due to him.— OroioiAt, Aa 
BiaNSuc, BIadiub e. Minakshi Vidya- 
SALAl Sanoam (198ft), X. L R 53 
Mad. 919.— XND. 


PART VIL SECT. 9. SUB-SECT. 8.— A. 

4681 I. Form of proceeding .] — Tho 
ct may entertain upon an originating 
summons a olalm for relief framed 
on a breach of Uust — PxarKTUAL 


Taugnta Oo. e. Wamon (No. 1) (1827), 
28 S It. N. 8. W. 8ft , 45 N. 8. W. 
W. N. I.— AUS. 

to. Whether riyhi to iury ejriei *.] — 
Defts., as exors of a will, were dtrooied 
by the will to soil lands of testatrix*. 
Sc distribute the proceeds a^ng her 
ohUdren A a granrlohilil Zn this aotloA. 

S ltls , two ox the children, alleged that 
efts , exors , bad oommlttod a breach 
of trust by selling the lands at a grots 
undervalue Pltfs gave a notice for 
trial by jury, ft the action was tiled 
with a lury, Ac judgment entered upon 
Its flndings la favour of pltfs for the 
rootjvorv of damages ~ Tfeld the 
action being one whlcm. before Admlnii> 
tratlou of justloo Act, could have been 
brought only in the Ct of Oh., pltfs. 
bad no right to give u Jury notice, ft: 
the notice should bavo been struck 
out by the trial Judgo — DAVxaa v. 
Nkubon, (19281 1 D. L. H. 264; 6l 
O L, K. 467 —CAN. 
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EiresLiite Attn Buma Dioasr Bvmaaeait, 


VALUERS AND APPRAISERS. 


PART II. SfiOT. 1. are unflntKbed, A my TaluatUni^ of 

$4,980 la on tbo anppoiiitlon that tliey 
•a. JAabUtty far hm — VahuOwn l>cnd wffl be flaJahed In a znazm^r alinllar to 

>Ide.] — De!n..apaidTalnatQr.6ati3nated thoae adjoining. A dntu inaneotlon 

the value of a oettain property at ahotad, 1 think, oe made.'* ThehonaeiB 

t4.980. Btating in the oertifioate of never were flniahed almflla^iy to thoeo 
value that he held hlmaell ** reaponalble adjoininff, nor vaa the deft, ever <aUled 
to yon.** pltfa.. ** for the oorreobtesa of upon to make any final orother Jbiapoe* 
this report & valnatlon.** vdiloh was non. 8c at a aut^tient sale the pro- 
enolosed in a letter stating ** the houses perty. vbiob had been takoa poasesston 
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WATER SUPPLY. 




Part I. — Supply by Local Authorities. 


A4d» Atmoiaium i — ApM» A.-G. v, Trfyn4r>yi A Home 

1 Oh. 618. 


Oountiee Joint Electricity Authority^ 11080] 


Part III. — Powers, Duties and 

90« Add* AnnoUnUona : — Reid. Bournemouth* 

80^^029] 1 Ch. 686 ; ^SchwotUil v* Man- 
chester City Corpu., [1929] 1 K. B. 633. 

111. Add* AnnotaHon Mentd. Edwards v, A.-G. 
for Canada (1929), 46 T. L. B. 4. 

116. Add* AnnoUdion : — Reid. Manchester Corpn. v. 
Famworth, [1980] A. 0. 171. 

ISO. Add* Annotation : — Apld. Manchester Corpn. 

V* Buttle, [1929] 2 Oh. 390. 

161. Add* AnnotaHon : — Ctonsd. Manchester Corpn. 

V. Buttle, [1929] 2 Ch. 890. 

166. Add the following paragraph & oltationB : — 
Under a local Aot no person was entitled 
to require, nor was the corpn. bound to 
supply, any dwelling-house in the borough 
wnn water, otherwise than by meter or 
mcial agreement, where any part of such 
awdUing-house is used for any trade or 
business purposes : — Held : the residence of 
a dentist where he practised the profession 
of dentistry was a dwelling-house used in 
part for buMness purposes, A therefore the 
corpn. was entitled to demand A be paid an 
annual sum in addition to the ordinary 
domestic A public water rates charged in 
respect of dwelling-houses not so used, 
although the water supplied was used for 


Liabilities of Undertakers. 

domestic purposes witbdn the meaning of 
another local Act. — ^M aiyohbstbii Oobpn. v* 
BuTTLB,[1929f 2 Ch. 390 ; 98 L. J. Ch. 894 ; 
142 L. T. 14; 94 J. P. 33; 46 T. h* B. 668 j 
27 L. O. B. 748. 

176a. Right to use fire-plugs forpurposss other than 
extineUon of fires.}— Hydrants, fire-plugs, A 
other apparatus, provided by a metropolitan 
waterworks co., pursuant to the Metropolitan 
Fire Brigade Act, 1866 (o. 90), s. 32, A 
Metropolis Water Act, 1871 (c. 118), s. 84, 
for supply of water in case of fire, may be 
used by the waterworks co. for purposes 
other than the supply of water for eztin^ish- 
ing fires, cloansiiig sewers A drains, cleansing 
A watering streets, or supplying public pumps, 
baths, A washhouses, ^thout the consent 
of the London County Council. A may, by 
permission of the oo., be used by persons 
other than the co. — London County (jounoh. 
V. East London Watbb works Co., [1900] 
1 Q. B. 330 ; 69 L. J. Q. B. 804 ; 82 L. T. 
268 ; 48 W. B. 262 ; 16 T. L. B. 141 ; 44 
Sol. Jo. 896, D. C. 

248* Add. Annotation : — ^Apld. Huiicom Guardians 
V. Worrall (1030), 94 J. P. Jo. 206. 

270. Add, Annotation : — Refd. Grant v, Derwent, 
[1929] 1 Oh. 390. 


PART I. 8BCT. 2, SUB-SSOT. 3.—A. 
aa, PurUv^^FaUtare to maintain — 
in damagea.l'-OJkUPBSLL v. 
(Oat.). (1929] 4 D. L. B. 

PART UL 6BCT. 1, SUB-SBOT. 7. 


to aapply him with water for irrigation 
parposes at a rate not to ozooCd a 
oortain amount per acre. The land oo., 
Sc a water co. whii^ it had oaused to be 
formed Sc which had oonstmoted an 
Irrigation eyvtem for the purpoflo ot 
•applying water to the land oo/a 
oovenantoea, aold au tb^ rights in the 
water to the pltf. mnxUcspaHty which 
aaantaed the ooligatlona of the land oo. 
The miiniolJ»allty th^ obtained from 
^ w^er SkM^ an order under tbe 
Water Act Inereaslnf the rntee ohatie* 


able for water for Irrigation purposes 
beyond those fixed by sa4d agreonent 
between deft. Sc tho land oo. Held .• 
the ffiunJdpajyity was entitled to rsoover 
t^ tnomased rates from deft.— 

PART UI. 2BCT. 2, 8UB-SE0T. 9. 

A. (a). 

p. reesd. sub nom. HiUUiriJC Ciiy 
V. RaAP. [1998] 4 D. L. B. 461.-<~OAN. 


isei 


8 « 






Part \. — Rights and, Obligations in' ftosp^, of *Wi^. 

!. J.nnofa^{on lo (^) Coiifdi. i ^ ^ whM tl&i|j| 

Power Oo. v* l4dce of the Woods ICttUhg do*, j oMh$d 'Wosm ip 


Power Oo. e. l4dce of the Woods ICttUhg Oo., 
[1930] A. O. 640. 

99. Add. AnnoUaion : — Held. Pamwortli o. Man* 
Chester Oorpn., [1029] 1 Bl. B. 688. 

174. Add. Annoiatwn : — Ae to RsM. Keewatin 

Power Oo. v. Lake of the Woods MilHiig Co,, 
[1030] A. O, 640. 

281. Add. Annotation : — Bxpld. Vandmsat v. 
Mayfair Hotel Co., [19sSj 1 Oh. 138. 

802. Add. Annotation ?>~^Folld. Green v. Matthews 
A Oo. (1980), 46 T. L. B. 206. 

808a. .]— A person cannot set up a right 

either by prescription or tinder the doctiwe 
of lost grant to cause sewage or trade refuse | 
to fall or jSow Into a sta^eam or watercourse 


the BlTm PcW^n Preysp^bn Ant, 

( 0 . 75).-^iibpn v 4 MATtmm * Co. (1880), 
46 T. L, B. 206. 

itiiss^mitsrsr 

860« Add. Annoimoft r^Mentd* Masdesl Per* 
fotnim^ PrOtartlon 4ssetn^ 14d. ft. BrItM 
International Ptotures, 46 

T. L. B. 488. 

8S8» Add. AnnotoHon PsmWPfth ft. Man* 

cheito OcH^pi., tl829} 1 £. B. 688. 

486. Add. Annotation :<-f*8leld. Maatlieeter Oorpn. 
ft. Parhwortb, [1980] A. 0. 171. 


Part li. — ^The Sea and the Seashore. 


479. Add the following paragraph A oitation : — 
The doctrine cl accretion has no appln. to 
a non-tidal sheet oi more or less mgnant 
water such as one of the Norfolk Broads. 
It is limited to the seashore dc land abutting i 
on rivers of running water A does not extend 
to canals, lakes or ponds. — Tbasvgbd v. 
Thbowbr (1929), 45 L. B. 602. 

580. Add. Annotation i — Ae fo (1) Bsfd. Bourne- 


mouth-Swanage Motor Boad dc Peianr Oo. ft. 
Harvey & Sons (No, 2) (1929), 94 7. F. 10. 

591. Add. Annxdahon Boumemouih* 

Swanage Motor Boad St Perry Oo. v. Harvey 
A Smss <No.^) (1929). 94 J. P. 10. 

640. Add. Annotation : — Ao to (1) Apld. A.*G. A 
Public Trustee ft. Metropolitan Borough of 
Woolwich Ooundl (1929), 93 7. P. ItS. 


Part Hi. — Rivers, Lakes and Pools. 

747. For oUatUm iubsfUtOe “ No. 479. ante." 






WhtwoiiiM*: 


Harlours, Docks, Piers and Wharvos. 

4 iU‘ 4 M 0 i>iKmtnr~A 4 ft m awi- Bqigii» 1 ain9), M j. p. a. Mutta. ctase (w. a.) * 

• xacmUMmMtmlt m«m» Eom As Srannr Do. '«. Spaa ». Fort Talbot Ooiim. (1089), 98 J. P. 
, ' #8^(Ko. 8) (1989), 94 3. P. 10. 89 ; Oceat W«rt»m By. v- MonttouiluiUro 

' OoaBly Oonmll (1989). OS 3. F. 148; 

9M. AM, A$ttUtatkmi—ami, Oreat Wertecn Boatafi, Horaley Jt Bal^y t>. Ytewy (1980), 
B4S«^ «. HcwimCTiWMihtro dooaty Oonmoa 47 T. L. B. 09. 


Part V. — Navigation of Tidal and Natural Inland 

Watercourses. 


Add, AnwiMUm : — ^Aild. Vaadeacpaat v. May- 
fair mAA Oo.» C1980} 1 Oh. 138. 

867* Add, AnnioiaHon: — Refd. BoumemoutU- 

Swanaee Motor Boad do Ferry Oo. v, Harvey 
do Sons (No. 2) (1929), 94 J. P. 10. 

898. Add, AHhAoHm: — Boumemouth- 
Bwamige Motor Boad A Ferry Oo. v. Harvey 
A Soaa, £1930] A. O. 649. 

903* Add, ArmoUdUm : — ^Mentd. Brown v, Dagen- 
ham U. D. 0., [1929] 1 K. B, 787. 

989. Add, AnnoUiUon: — OeneraUy, Mantd. B. v, 
li. 0. Cm Ea p. Swan A Bdgar (1927) (1929), 
141 L. T, 690. 

948. Add, Annakdion: — ^Refd* B. v. Minister of 
Health, Ex p. Yaffe, [1930} 2 K. B. 98. 

981 a. Constmetton of local aot.] — By Milton 
Creek .Conaervancy Act, 1899, a. 7, ** No 
person shall , . . make or form any recess 
dock ... or other work or drive any piles 
... to or niKm the bed or shores of MUton 
Ckeek below high-water mark so as to impede 
or interfere with the navigation of the creek 


. . . withoni m every case the lioenoe of the 
Conservators.** Defts., imder a licence from 
the Conservators, erected to the ore^, 
which was a navigable channel, a pumping 
plant which was concealed at high tide, & 
pltfs.* barge, without any negligence on the 

S ait of the master, ooUided with the plant 
/ was damaged. In an action for a nuisance 
the ct. found that defts. had failed to 
adequate warning of the existence of the 
obstruction : — Held : the sect, did not 
confer upon a Ucencee a right to create an 
obstruction causing damage to members 
of the public A the action succeeded. — 
Burley C., Dtd. v. Ltxiyd Edw., Dn>. (1929), 
46 T. L. R. 626. 

989. Add, Annotodion; — ^Msntd. Scammell G. A 
Nephew V, Hurley, [1929J 1 K, B. 419. 

1097. Add, AnnoUdiona: — Mentd. Clack v, Epsom 
B. D. a, [19291 1 Oh. 287; Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. Tl. 
486. 


swat from the Crown of land bounded 
on one itde by the waters of an Inland 
non^tdal Sc non-naTtebie lake oanies 
with it the ownership of the land 
covered by water to me centre of the 
take.— F aiobb «. R., [1929] Ex. C. R. 
144.— CAN. 


■e. Shore oaf boundarv of mMdei- 

snmiidpaltty describe one of its bonnd- 
ariee as the ** shorn'* of a certain 
xiavtoMile take, the limits of the mnnlci- 
pahty Okttod to low-water marie, 
almmiiAi the lake in question is nou- 
tldal water.— R. «. liAKSSina 
Obobajids. Ln>. (B. C.), [19291 1 
W. W. R. 879 . 81 can. CHm. Oas. 
182.— OAK. 


PART IV. IBCT. 1, 8UB-SBOT. 2. 

sd. Harbour Commitdonere— Power to 
reewmejpoeeeeeton of land vetted in 
themr— whether of Umd eubfect to leaee ) 
— FLSTcitKR W. Sc R.* Ltd v, GnsLONo 
Habbook Trust Oomrs.. [1928] 
V. lTr. 12.— AUB. 


PART IV. SECT. 8, 8UB-880T. i, 

at. ExproprUaion of water Me for 
improeemem of wharf-Satia of eoaio* 
don .] — The basis or starting point for 
the valnatloa of water lota, expro- 
priated by the Crown for the purpose 
of wharf Improvements, may ne bad 
from a mnnidpal assessment of the 
ptoperty, taking into oonsidaFation 
the higher assessable value of the land 


owing to its looatlon. A the advantage 
afforded to tbe owners as a result of 
the improvements. — R. v, Advrut- 
TUBRRH 0» BMOLAND, OorKSSOR A 

Co. (1916), 17 Exoh. O. B. 441 , 42 
V. L. R. 181.— CAN. 


PART V. SECT. U 8UB-SE0T. 1. 

o 1. 1 — Re Watrhs a 

Wahsr Powicns usFKiuBsrE, J1989] 
2 i>. L. R. 481 ; S. C. R, 209.— OAK. 


PART V. SECT. 1, •UB-BSOT. 8.— A. 

sg. Works of navigation — LiabHUp to 
mointoin.)— O aussicn v. Lowbr Bank 
Kavioation Trubtors, [ 1929] N. 1. 


IMS 



BNcojaa jmo SSMcmti! Dxgmew 

WEIGHTS AND MEASURES. 

Part II. — Standarcfs of Weights and Measures. 

26. Add.Ciiatit>n}~~SSi3ox,C.C.S60. 
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WILLS. 


Part I. —Nature of a Will. 


t9. 




AM, Be Bu&d, Orciik< 

dbank «. WOlia, [1029] 2 €%. 465. 

AM, AwfuMUm: — ^Polld. Be Hack (A.) 
(1930), 109 U T. Jo. 284. 

Hack (A.) (1030), 

109 Jm T. Jo. 286. 

196. Add, Anmoiaiian : — ^Refd. Re Btagger, Free> 
man v, Arscott, [1930] 2 Ch. 190. 

lob. Add. AfmotatfUm: — Apld. Be Bagger, Free- 
man V. Arscott, [1930] 2 Cll]^ 190. 

108a. .] — ^A husband & wife made 

a joint win, whereby they left certain pro- 
perty, which each possessed at the time of 
the death of the spouse first dying, to the 


surviyor for life with certain absolute re- 
mainders over, % they agreed that the will 
should not be revoked without their mutual 
consent. The wife died first, & as from her 
death the husband rec<dved the income from 
the whole estate until his death : — Beld : 
from the death of the wife the property of 
which the husband was then possessed wafi 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of such a legatee after the death 
of the wife hut before the death of the 
husband did not occasion a Icmse. — JR« 
Haggbr, Frbbman V. Abscott, [1930] 2 Oh. 
190 ; 90 L. J. Ch. 492 ; 143 L. T. 610. 


Part II. — Power of Disposition by Will. 


181. AM. AnnoiaHon : — Consd. Be Franklin & 
Swathling*s Arbn., [1929] 1 Ch. 238. 

889a. Oraatlon of estate tail— Oeath after com- 
mencement of Law of ProjMrty Act, 1925 
(c. 20) — Hccesslty lor.l — Under I^iaw of 
Property Act, 1926 (c. 20), s. 130. the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
certain chattels including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law & equity 
permitted correspond with the limitations 
of real estate in tail, set out such limitations 
at length, but settled no real estate upon 
the same limitations : — Held : testator had 
attempted to create an entailed interest in 
the chattels but bad not succeeded, & 
therefore the trustees of his will had no 
power to sell them under sect. 180 (6). But 
we ct., deeming it in the circumsiancos 
expedient, would make an order authorising 
the sale of the portraits by the trustees under 


Trustee Act, 1926 (c. 19), s. 67. — Be Hopb's 
Wiix Trust, Hope v. Thorp, [1029] 2 Oh. 
136 ; 08 L. J. Ch. 249 ; 141 L. T. 609. 

265. Add. Amiotaiion : -Dlstd. Bo Sullivan, 
Dunkley v. Sullivan (1929), 46 T. L. B. 590. 

299a. Disclaimer by donee — Intestacy — Applica- 
tion of Administration of Estates Act, 1925 
(c. 2^, ss. 83 (5), 48, 40.] — Testator who 
owned certain musicid copyrights, A who 
died in 1928, by ]iis will gave the residue 
of his estate, including the copyright 
royalties, on trust for his wife for life A 
afterwards for his children, A directed that 
the royalties should bo treated as capital. 
Testator left a widow but no children ; — 
Held: as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, A 
the result of the disclaimer would be that 
the widow would take a life interest in the 
residue, moliiding the royalties . — Re Sut- 
LiVAN, Dunkijsy V. 8ui,i.ivan, [1030] 2 Ch. 
H4; 99 li, .r. (’h. 42; H2 L. T. 187; 46 
T. L. R. 690. 


Part IV. — Capacity to Benefit under Will. 


464. AM. AmUfktHon : — ^Coafd. Be Beiliss, Poison 
V. Parrott (1929), 141 h. T. 246. 

504. AM. AnnolafAms.*— Raid. /2s OoUier, [1930] 


2 Ch. 37. Mentd. Perrin v. Dickson (1929), 
98 L. J. K. B. 683. 

511. AM. AnnoiaHon : — Mcntd. Be VUlar, Public 
Trustee v. ViUar, [1929] 1 Oh. 248. 


FART 1. 


suMBcrr. 



84 U JTmA for 
WbsM a wOl Is 

1 at to sbow.^^ 

i»ot 


'* t tut uuUduet 

SmuSSTim 


elfeot wbeiher the ovont baproxui 

or not.— Re swokds Ebtatk <Aito.), 
b, B. 304 ; S W. W. i|. 

PART 1. fSOT. 4^ SUB-6BCrr. i. 

AF.« road 

FART t 8BCT. 4, SUB-SECT, 2. 

ISS m. .1— The fact 

tbat a bnaband is haTO Btomltaaa- 

oialr mado astAaal wwe, sl*fns each 
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to ibo other a Itfo laterost with elinilar 
provtatoiM in romalndor, i* not in 
Itaolf evidence of an agroomont not to 
rerohe the will* ; In the of 

a definite agreement U) tMt oir^ 
tbaro la no ImpUed trust preclu^ 
wife from mAklng a fresh will 
Inconafatent with nor tomer wlU, 
even though her>nitband has di ed A 
*1^ hat taken the benefit * ^nferryl 


038.— AOS. 





Part V. — Formalities of Will or Oodioft^ 


I paper by radsit^ an 
dera^emabt. — ^B ttb- 


.a«g. Ecc. 109 ; 


Add. AnnoUtHon : — ^Mentd* Ea 
Plowden V* Lawreziee, I 1^7. 

697a. Eiecudim nrmiiM iqr d«*tti.3 — 

InstractioxiB for a wiiPcontajtdiig tha IbiedL, 
& final, intant/iona of the dooeaocd are valid, 
if the formal exeoutioii ie prevebied death ; 
&t if there ia no evidence of ineanlty, at the 
time of giving the instniotiona, com- 
mission of amcide, three days afterwards 
win not invalidate the paper by raiaii^ an 
inference of previous dera^ement. — ^B ttb- 
Bows V. Btjbbows (1827), 1 Siagg. Ecc. 109 ; 
162 E. E. 624. 

^nnotoiios.—RehU aodman v Oodmsn, [1090] P. 991. 

651. Add. Annotation: — Gonad. Palin v. Ponting, 
[1930] P. 186. 

673. Add. Annotation: — CottSd. Palin v. Ponting, 
[1980] P. 186. 

717a. Codiell commencing ** this is the last 

will de testament.**] — testamentary paper 
headed “ Codicil to be attached to mv wifi,” 
& proceeding ”*This is the last will & testa- 
ment of A. B.” did not expressly or by 
implication revoke an earlier will, ahhough 
it effected a substantial difference in tne 


of four persons, two of whom were bene- 
ficiaries under it ; aH four signatures had 
been placed on tbe paper at the time of 
attestation, & there was evidence that the 
two beneficiaries signed otherwise than as 
attesting : — Held : (1) the wordte ” last will 
&> testament ” did not preclude the ad- 
mission to probate of both papers ; (2) pro- 


I , bate of cdNiibll ifflipblf go 

I Renames of idm two bi^elaiilea ad 

an; TifiwTjo. ««. 

SIMI. Add. AmuOfdien ;->«ffokiad. Palh v, PonlWia^ 
[1930] P, 186. 

839. Add, AnfudatiUm f«<^>4So&id* Paliii 
[1930] P. 136. 

889a. otiiar sido for 

On the mari^ of the first pOge of a wiU on 
a printed foim* duly exechfea ft atte6te4 at 
the foot of thh page, oeeubrod the WO^, 
' See otbor idde for too 

second page under the wofdbi, ^Ccmtinua- 
tion from the other slde,**^ iamo wore dis^ 
positioiw of property dc a residuary 
without any further execution or atteamion : 
— Held : the words, See other aide for Com- 

K n,” had the affect of joining in or inter- 
the writing on the second page, Sc 
that the executed writing should be iujcduded 
in the probate. — ^P axin v. PoNtCiNa, [12301 
P. 185 ; 99 L. J. P. 121 { 46 X. L. B. 810 ; 74 
Sol. So. 234 ; sub nom. Paxjno o, PosmKd, 
148 L. T. 28. 

1074. Add. Annotation :---^ener€dhf. Retd. Black- 
w^ V. BlaokweU, [1929] A. 0. 818. 

1097. Add. Annotation: — Apld, Kitoat v. King, 
[1980] P. 266. 

1097a. .] — Kilcat V, King, No. 7l7a, 

ante. 

1117. Add. Annotation : — Consd. Palin v. Ponting 
[1930] P. 185. 


Part IX.— Alterations and Erasures. 

1864. Add. Annotation : — Cotisd. Palin v. Ponting, ( 1887. Add. Annotation : — Consd. Palin v. Ponting, 
[1930] P. 186. 1 [1030] P. 186. 







VbLZU?«-INM. 


X.^Revocatlon, Revival and Republication. 


Oraik- 

4*1," AmeMm ;~-ApM. Kitcat w. King, 
Clm} 1^.266. 

vdll A codicil loade by testatrix 
In IMI v«se fCYoked by a will mMc in 1007. 
& testatrix made a codicil to tbe will 
of IMT dedaring that a share in her estate 
tihiireby to a son slunild be held upon 
lS!<ptiN^Yetflniits. In 1921 testatrix executed 
h tjhlx^a codicil, which referred only to the will 
m codicil of ld98, altered smue of the pro- 
xishMBUi of the wUl A otherwise conOtmed it t — 
jrdd : the effect ct the codicil of 1921 was 
to ^oke both the will of 1907 A the oodicU 
of 1011, A to revive the A codicU of 1898. 

— E0 Bakbir, BAKBOt V. Baxbr, [1929] 1 Ch. 
068 1 98 li. J. Oh. 174 i 141 L. T. 29. 

16S6« Add. Armotaiion : — ^NJP. Me Kobinson, Lamb 
V, Robinson, [1930] 2 Oh. 382. 

1656. Add, ATtnotaUon : — Consd. Re Robinson, 
Lamb it, Robinson, [1930] 2 Oh. 882. 

1657a. .] — ^The question whether a will 

has been revoked by a subsequent Instrument 
depends entirely upcm the mtentlosn of the 
testator as expressed in that instrument. 
The rule laid down in Baker v. 8iorv* No. 
1055, & earlier cases that a second Will will 
revoke an earlier one thou^ it is ineffective 
to confer any gift, if such failure is due to the 
incapacity of the devisee or legatee A; not to 
. any ii^firmity in the will itself, is no longer 
acceptable rinoe the decision in Ward v. 
Vm der Loeff, No. 1662. 

Testatnx by a wiH made in 1914 gave her 
residuary estate upon trust to pay an annuity 
to her son H., h subject thereto for her 

g andchildren who should attain twonty-one. 

L 1921 she executed a document which she 
described as her last will, ^ which riie gave 
the whole of her estate to H. absolutely, but 
it contained no clause revoking former wills. 
The later will was ineffective, though ad- 
mitted to probate, owing to the wife of H. 
having attested it : — Hw : the earlier will 
was restored, there being no intention shown 
W testatrix in the later one to revoke it. — 
m Bobinsok, Lamb v. Robinsoi^ [1980] 2 
Ch. 882 ; 99 L. J. Ch. 481 ; 143 ll T. 598 ; 
46 T. L. B. 542. 

t666. AM, AnwMH&n AphL Me Robinson, 
Xsunb V. Ih^inson, [1980] 2 Ch. 882. 
t671. Add, Armotahon <k»isd. Me Bund, Ondk- 
ritank c. TVlIlis, [1929] 2 Oh. 455. 

170^6* B^ W hla wm, after , 

^ 16* sister w. m one 6. exon. A 

thsrM^, A fftsr jgtring certain Icgacis* A 
axMlniig oerialh pc#ar* of MfpubritueBt 
thasritt mem paritetuady rrievtsd to, 

cctoaga* A heveditatneiit* known as Wick 
mito A to the use of his to u s t a c a 
upon toiuA altar payment thcfeont aa tharain 
masiihmad to pay fte raritfue of the topta A 


income thereof to his sister the skid W. for 
her life, A alter her death upon the trusts 
therrin mentioned. Alter a further hefliSSt 
of jewellery, plate A portraits soastodsmve 
as heirlooms with the said mansion house SO 
far as the roles of law would permit by 
(aUt) the person or persons lor the time being 
entitled to the possession or receipt of the 
rents of the same mansion house, testator 
thereby further gave, appointed* devised A 
bequeathed all the rest A residue of his real 
A personal estate unto A to the use cl his 
trustees to such uses, upon such trusts, A 
for such ends intents A purposes as the Wick 
estate might under the trurin of Ms will fOr 
the time Doing be held so far as the rules 
of law would pmnit. By a oodieil dated 
August 4, 1927, after reciting that he was 
desuM^us of giving to his stepdaughter 0. 
(pltf.) a residence m England, testator 
appointed, devised A bequeathed to her for 
her life his said house Wick Episcopi A all 
the furniture, books, linen, plate A effects 
therein or belonging thereto A also the land 
he occupied therewith. After testator’s 
death in 1928 pltf. 0. took out an originating 
summons to determine {wter aha) the 

S uestion whether pltf. was entitled for her 
fe to the whole or any A if so what part of 
the rents, profits A income arising out of the 
residuary real A personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her life to the said rents, profits A 
income or to some A what part thereof, or 
to whom the same were payable t — Held : 
testator intended by the codicil only to gh e 
certain defined property to pltf. for her life 
for the defimte purpose, namely, the pro- 
vision of a house in Ewand, mentioned in the 
codicil A that the codicil could only be read 
as interpolating into the will an interest in 
favour of pltf. in respect of the property 
spedfically mentioned in the codicil; A 
therefore deft. W. was entitled daring her 
Iffe to the rents profits A income of testator’s 
residuary real A personal estate, A the 
proceeds of sale thereof. Further, the 
jewellery, plate, etc., included in the 0tt of 
heirloooa^s contained in testator’s mansion 
house at the date of his death, wefe In the 
events toat had happened, to be enjoyed by 
deft. W. during her life; A tlie excepted 
actlclss of plate were to be enjoyed by pltf. 
daring hier life.— B« Bitnp, ClnuiKSKaBX v. 
WlLUS, [1929] 2 Ob. 455; 99 L. J. Oh. 4 ; 
142 L. T. 39. 

1015. AM, AnnotaHon : — Consd. In the SetaU of 
Bitkby (1929), 78 SoL Jo. 656. 

4667. AM, ArmotaUon : — Generally, Rsfd. Black- 
wei V. BlackweU, [1929] A. 0. 818. 

4676s. Mlstsks ss to 1*5*1 rights of widower. ) 

-**/n the BetaU of Orbenstbbiet {1930), 74 
Sol. Jo. 188. 

^ ^.]— Be Babeb, BAXBai v, Baim, 

No. 1651a>, arde. 


wsm A* iWg. ^ ameam. 7.-- 
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PAStl* X. 


6M7 1. dfmeM fi^h^st 


lOB-dlOT. 2,^ 



iMdjr to the wUl to wliioh it i» s eodidl. 


ite? 







SwuBB s&KP Tkgmt Sormaaatm. 


Part XI. — Codiclfs. 


diT94. Add, Annotation : — ^Ret4. He Oniik^ 

shank v, WilUs, [1020 j 2 Ch. 456. 


2t9aR. — Btrii®, Otera»«AKX WtUUMf 
No, 1707a> ante. 


Part XIJ. — Legal Incidents of a Gift by Will. 


2807. Add, Annotation ;^Mentd. Barratt v. 

Bichardson A Oresswell, [1030] 1 K. B. 686. 
2886. Add, Armotationa : — ^Mentd. Re Conquest, 
Royal Exchange Assoe. v. Conquest, [1929] 
2 On. 368 ; Re Whitaker, Booke v, Whitaker, 
[1929] 1 Oh. 662 ; Re Smith, Vmcentv. Smith, 
[1980] 1 Oh. 88.. 

2889. Add, Annotation : — Retd. Re Buxton, 

Buxton V, Buxton, [1930] 1 Oh. 648. 


2867. Add, AnTWtatiAm .*»^4ISentd. Re Kempthome, 
Charles v, Kempthome, [19801 1 Ch. 

2895. Add, Annotation ;^Retd. Re Newman, l^ter 
' V, Newman, [1980] 2 €9i. 409. 

2425. Add,Annomon:-^Wom.ReT$iit^ 
minster Baaik v. Carlyon, [1929] 2 Oh. 276. 
2575. Add, Annotation: — OeneraUf/t Retd. Re 

Newman, Slater v. Newman, [1980] 2 Oh. 
409. 


Part XIII. — Conditions. 


2668. Add, Annotaii^ : — ^Apld. Re Thomas’s Will 
Trusts, Powell v, Thomas, [1980] 2 Oh. 67. 

2665a. — .] — ^Where te^tor makes a gift 

subject to a condition precedent, the rul- 
lllment of which is rendered impossible by 
operation of law before the date of the will, 
the condition is void & the gift remains. — Re 
Thomas’s Wnx Trusts, Powell v Thomas, 
[1930] 2 Oh. 67 j 00 L. J. Ch. 286 j 74 Sol. Jo. 


2698. Add. Annotation : — Retd. Garland v. Archer- 
Shee <1980), 142 L. T. 443. 

2782a. ,] — Testator, by his will, devised 

land to P. subject to the payment of certain 
annuities, of road-making cnarges for which 
testator was liable, & of estate dc other 
death duties, & subject also to the proviso 
that if within twenty years of testator’s 
death P. should desire to sell the land, be was 
to give the Governors of the N. Giummar 
School the option of purchasing the land at 
the price of 2300 an acre, such offer to be 
subject to the payment by the Governors of 
the said annuities & road charges, & accept- 
ance to be notified within threte montna. 
The land, of about 22 acres in area, was In 
fact worth 2670 an acre at the date of 
testator’s death. In accordance with the 


condition P. offered it to the School Governors 
at 2300 an acre, & the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The value of the laud for the 
pui^oses of death duties was assessed at 
214,720. On a summons being taken out to 
determine whether the Governors were liable 
to pay a rateable proportion of the estate &> 
succession duties levied upon the value of 
the property : — Beld : the condition being 
one in restraint of alienation except to a 

S articular purchaser was void for repugnancy, 
/ not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee. — Re Oocebbxll, 
Maokahbss V, Pebcival, [1929] 2 Ch. 131 : 
98 L. J. Ch. 281 ; 141 L. T. 198. 

2689. Add. Annotation: — Refd. Re Knapp, 

Spreckley v, A.-G., [1929] 1 Ch. 841. 

2718. Add, Annotation: — Apld. Re Cockerill, 
Hackaness v. Percival, [1929] 2 Ch. 131. 
2727. Add. Annotation Re OookariU, 

Mackaness v, Percival, [1929] 2 Ch. 181. 
2780. Add, Annotation: — Dlstd. Re OockedU, 
Mackaness v, Percival, [1929] 2 Oh. 181. 
8781. Add, A.nnotaiion Re CcMskerill* 

Mackaness v, Percival, [1929] 2 Ch. 131. 


PART XII. BBOT. 5, BUB-SBOT. 8.~A. 

S86B vi. ,] — ^A speolflo lessoy 

of tbo nroooeds of an agreement for 
sale of laud la adeemed by the aooept- 
anoe by the testator of a oalt-clalm 
deed from the piuphaMr.- 7 -Re OALriurr. 
[1B88] 8 W. W, H. it.— dAN. 

PART XII. BBOT. 5, SUB4U0T. B.— 
B. (a). 

BW8 If. — .1— By the devlae of an 
eatate, \rtiloh testator has prerionsly 
mortsiu^ m fee, nothins passes at 
law. — J)iQ Tbrsb V. Amdiubws (1845), 
d N. B. R. (8 Kerr) B04.-«tOAN. 

PART Xn. BBOT. «* SVBHBBOT. B. 

,sb* AspHeatUm (o rml df perac/itai 
edaie,h^ Is now settled t£irt the 
doctrine of aooeleratlon “ ' ‘ 

to real 8c pefsoma estate.* 


AndbbbON, [1930] N. Z. L. R. 67.- 
N.Z. 

PART Xni. BBOT. 8 , BUB-BBOT. 6 .— D. 

2808 1. Whethar waid--CMdiHon not 
to live voUh pr be under eqntnl off " 
—A oondltloa in a wiU ^ 

effeot of detorrins a fathu 

pertormanoe of h» parental dt.„ 

oonatlttLtins an attempt to int 

with ^e dfiwretton ox the ot. as to the 
oostody 8c maintettanoe of Its ward, 
is void M bm oj^poaed to 
poUoy.— ^ E&uob, 



470: 46 



146.— Alflk 


puuio 
n7ix teos* 

rs.W.I!: 


PART XJfl, BBOT. 8, BinMH3T.5.-r<l)L 


lesaeies^eti the iMstees becomtag 
twenty-five yeam old, B aleo pib* 
vided that lemraes should not 
be paid until the ugateee ^liaa been 
oonfirmed as msmbers of the dnttob 
of Bngh^* 8t that, sheip ^^of 
them aUiln the age of tiranty-flve 
yeitfs without having been eo ooii!- 
finned, then his legacy ebomd^ he 
diviM between the others who had 




voLxm.-^wmM. 


Bfff# 0i mmaktmni 

A^H, OoxaciE^dsTBcotm ». Brakd, No. 


Wd4ft» 1^, 


kA44» AftfUrkfUon : — ^Apld* Patton v, Toronto 
t^eiioral Tvosts Corpn., [1930] A. 0. 629. 


, !9^ia« -_.]^Testator, who died in 1919, 

baqn^Uied to his grandson, applt., an 
* aipA^ity, provided thw he was & proved 
himsw to be of the Lutheran religion ; until 
he was twenty-five years of age &e annuity 
was to be paid to his mother for his benefit. 
In 1917, when the will was made, applt. was 
only twelve years of age, & testator knew 
that applt. 'a mother was a Eoman Catholic, 
A that he was being brought up in that 
religion. According to the law of Germany, 
where applt. A; his parents were domiciled. 


applt. could not efteeiively oL..M||y. 
religion without their oonsent untif^^ 
twenty-one years of age. On reaching t 
age he proved that he bad become of ti^i 
Lutheran religion, &; he had since remained 
so: — Held: intention of testator was 

that applt. should have an opportunity Of 
choosmg his religion, as he was entitled 
in law to postpone his choice until he was 
twenty-one, but not beyond, he was Entitled 
to receive the annuity, also arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjoyment of the annuity 
was free from condition. — Patton [W. B.) 
V. Toeonto General Trusts Corpn., [1980] 
A. O. 629 ; 143 L. T. 672 ; sub mom. He 
Patton, Patton v, Toronto Generax* 
Trusts Corpn., 99 L. J- P. C. 213, P. 0. 


8117* Add, Annotation: — ^Apld. Re 
Graham v. Graham, [1929] 2 Ch. 127. 

8180. Add, Annotation: — ^Apld. Re Graham» 
Graham v, Graham, [1929] 2 Ch. 127. 

8181a. .] — ^By her wUl, after giving life 

interests to her pmmits, a testatzu devised 
&> bequeathed her real & personal estate to 
her husband, but if he should have pre- 
deceased both her parents, then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 
parents, but predeceased testatrix. Testa- 
trix left no issue of her own, but at her death 
there were six children of her husband’s 
first marriage living : — Held : there was no 


implication of a gift over to those children 
on failure of the gift to the husband by 
lapse in any event, & therefore the residuary 
estate of testatrix was undisposed of & passed 
to her next of kin. — Re Graham, Graham v, 
Graham, [1929] 2 Ch. 127 ; 98 L. J. Ch. 291 ; 
141 L. T. 197. 

8261. Add. Annotation: — FoUd. Re Buxton, 
Buxton V. Buxton, [1930J I Ch. 648. 

8352. Add. Amnoto^ton FoUd. Re Maynard, 
Pearce v. Pearce (1930), 60 L. Jo. 440. 

3854a. .] - Re Maynard, Pearce v, 

Pearce (1930), 09 L. Jo. 410 ; 109 L. T. Jo. 
519 ; [1930] W. N. 127. 


Part XIV. — Lapse 

Graham, 


Part XV. — Powers. 

8890. Add. Armotaiion : — Generally, Rsfd. Re Mills, Mills v. lAwrenco, [1930] 1 Ch. 440. 


Part XVI. — Construction. 


8488. Add. Annotation: — Generally, Refd. Re 
Walker, Walker v. Walker, [1930] 1 Ch. 469. 
8802. Add. Annotation .—-As to (4) Rsfil. Shaw v. 

Public Trustee <1929), 141 L. T. 466. 

8885. Add. Annotation Mentd. Re Mills, Mills 
V, Lawrence, (1930] 1 Ch. 654. 

8884. AM. Annotation -Hsid. Re Grove^Jrady, 
Plowden e. Lawrence, [1929] 1 Ch. 567. 

8871. Add, Annotation : — Generally, Raid. Re 
ViUar, Publio Truatee v, [1929] 1 Ch. 

24S. 

8880. Add.Anmoliiflon.*-— Retd. Bs Walker, Walker 
«. Walker, [1980] 1 Oh. 469. 


8592. Add. Annotation : — As to (3) Consd. Shaw v. 

PubUc Trustee (1929), 141 L. T. 466. 

8598. Add. AnnoiaHona Mentd. Re Gwyon, Publio 
Trustee v. A.-G. (1929), 46 T. L. R. 96; Re 
Stratton, Stratton v. A.-Q., [1930] 2 Ch. 151. 
8609. Add. AnnoiaHona : — As to (2) Apld. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 
112. As to (3) Apld. Re Smalley, Smalley v. 
Scdtton, [1929] 2 Ch. 1 12. Aa to (4) Apld. Re 
Smalley, Sznalley t?. Scotton, [1929] 2 tn. 1 12. 
8624* Add. Annotation : — Refd. Re Cockerill, 
Mackaness r. Peicival, [1929] 2 Ch. 131. 
8625. Add. Annotatione: — Consd. Be liood, labile 



PART XVf. mm* 8, SV8-8BCT. 1. 

I 1. esppuMica rebmno to r*> 

mtim af denae^h^Se Fattok, (1889] 


8 D. L. B. 480 , 63 O. L. B. 685. — 

CAN. 


PART XVI. SECT. 4. SUB-SECT. A— 
A, (a). 

SM4 shr. 

Estats (1886). 81 Taa L. R. 8.-^^ 

ae* 






ENauBH mo Emhbe Digest SitppiiEHBKT. 


i 

^ iJP^ *'• (1930), 143 L. T. 691. 

ysHgP^tatd. Re Grove*-Girady, Rowden v. Lawrence. 

P^^1929] 1 Ch. 667. 

^d29. Add. Annotation Eitcat v» "King. 

[1930] P. 266. 

8707. Add. Annotation: — Held. Jagmohan Singh 
V. Pandit Sri Nath (1930), 46 T. L. B. 686. 

8741. Add. Annotation : — As to (1) Held. Re Bimd, 
Cruikshank v. Willie, [1929] 2 Oh. 466. 

3781. Add. .dnnoioiion .*—Refd. Shaw v. Public 
Trustee (1929). 141 L. T. 466. 

8792. Add. Annotation : — ^Mentd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 

8910, Add. Annotation : — Coned. Re Prosser, 
Prosser v. Griffith (1929), 167 L. T. Jo. 307. 

8962. Add. Annotcdion : — Generally, Mentd. Re 
Ross, Ross V. Waterfleld (1929), 46 

T. Jj. R. 61. 

8976. Add* Annotation : — Coned. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

4048. Add. Annotation: — Refd. Jagmohan Singh 
V. Pandit Sri Nath (1930), 46 T. L. B. 686. 

4049. Add. Annotations : — Coned. Re Gates, Gates 
V. CabeU, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill V. Nutty, [1929] 1 Ch. 128 ; Re 
Mellor, Porter v. Hindsley, [1929] 1 Ch. 446. 

4054. Add. Annotations : — Coned. Shaw v. Public 
Trustee (1929), 141 L. T. 466. Mentd. 
Southwark Revenue Officer v. Hoe (R.) 
& Co. (1930), 143 L. T. 644. 

4110. Add. Annotation: — Coned. Price v. Gould 
(1030), 143 L. T. 833. 

4184. Add. Annotaiion : — Refd. Blackwell v. Black- 
well. [1929] A. C. 318. 

4417. Add. Annotation : — Mentd. Farnworth v. 
Manchester City Corpn., [1929] 1 K. B. 633. 

4419. Add. Annotation : — Refd. Re Maynard, • 
Pearce v. Pearce (1930), 69 L. Jo. 440. 

4432. Add. Annotation : — As to (3) Coned. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 

4437. Add. Annotahon * — ^Refd. Re Cruse, Gass v. 
Ingham, [1930] W, N. 206. 


4448. Add- Annotation Be Gates, Galea 

V. Cabell, [1929] 2 Ch. 420. 

4619. Add. Annotation t — ^Refd. Shaw e. Publio 
Trustee (1929), 141 L. T. 466. 

2684a. « War Loaii.*»]--i2e Crus®, 

Gabs v. Inohah, [1930] W. N. 206. 

4708. Add, Annotation: — Coned. Be Smalley, 
Smalley v, Scotton, [1929] 2 Oh. 112. 

4911. Add. Annotation: — Con^. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

4928. Add. Annotation : — ^Mentd. Re Patten, West- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 
5194. Add. Annotation : — ^Mentd. Be Buxton, 
Buxton V. Buxton, [1930] 1 Ch. 648. 

5227. Add. Annotation: — Generally, Refd. Shaw 

V. labile Trustee (1929), 141 L. T. 465. 

6298. Add. Annotation : — ^Mentd. Re Fenton, Ex p. 

Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

5382. After this case add : — 

See, also, Nos. 6900, 6901, post. 

6450. Add. Annotation: — Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

6458. Add. Annotation : — ^Refd. Re Cruse, Gass v. 

Ingham, [1930] W. N. 206. 

5466a. Bristol Gas Company shares ” — Stock 
passes.] — Re Cruse, OAbs v. Ingham, [1930] 

W. N. 206. 

6520. Add. Citation: — affd. 8u6 nom. Shaw v. 

Public Trustee (1929), 141 L. T. 466, H. L. 
6626a. “ Furniture Wireless cabinet.]— The 
ct. held that a wireless set containea in an 
oak cabinet would pass imder a bequest of 
“ furniture.” — Re Willey, Goulding v. 
Shirtcliffe (1929), 46 T. L. R. 327. 

6696. Add. Annotation : — Expld. Re Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. 

5696a* .] — In a will the word ” money ” 

has its strict legal meanmg of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or otherpersonal estate. — Re Putner.Putnbr 
V. Brooke (1929), 46 T. L. R. 325. 


PART XVI. SECT. 0, SUB-SECT. 1.— A. 

3828 1. Will construed to avoid in- 
testacy — Properly not acquvred at date 
of mil ] —Fe GRAzanRooK, CHAsa v. 
Layton, [1928] V. L. R. 75.— AUS, 

PART XVI. SECT. 10, SUB-SECT. 2. 

— 0 . 

4040 i, Testator ‘inops emcdvi ] 
—Jtc apLAN (Alta.), L1929] 4 D, L. 11 
400.— CAN. 

PART XVI. SECT. 10, SUB-SECT, 6 . 

f I. Clm.cal error.] — lu con- 

Ptrulutc a wUl the ot. goes fax to tils* 
cover the intention of the testator, tc 
If It can bo dlsoovorod fiom the will 
Itself & the snrrouudlnff circutn* 
stances a clerical ericr will oe treated 
as such & the apparent intention 
given eHeot to. — Re Zitrowski. 11928] 
1 D. L. H. 3.^7 : 22 Sask. L. k 240 ; 
11028] 3 W. W. R, 745.— CAN. 

PART XVI. SECT. 14, SUB-SECT. 4. 

4687 1. To translate words of 

wiO..] — ^In dctermlnlnir the meaning of 
expresslonB in a will written In a 
language other than English, pre- 
ponderating weight should he given to 
the evldonee ot persons who are not 
merely skilled In the use of that lan- 
guage, hut have presumably a sounder 
Jud^ent of the verbal nuances of 
that tongue under the oondt^ans of 
life of the testator, with whlw they 
ate familiar, than can be taoputed to 


oonclusions from the study of 
dlotionarioB. 

” Amere neveux/* as used In the 
will in question herein, held to mean 
both grand-nephews & grand-nieoes, 
6c not posterity or descendants gene- 
rally.— B rctjb, [1928] 1 W. W. R. 
308,— CAN, 

4587 ii. Incorrect transla- 

tion filed.} —Where a will is In a foreign 
language the probate copy of which 
Is an incorrect translation, the Ot. of 
Equity will not look at the correct 
translation in order to construe the 
will, the proper course being to apply 
to tho Piobate Ct. to have the trans- 
lation corrected. — He Klkinbano 
(1928), «8 S. R. N. S. W. 455 ; 45 
N S. W. W. N. 1 23.— AUS. 

PART XVI. SECT. 16, SUB-SECT. 4.— 

A. (b). 

6006 ix. —.]— Subject to 

hie wife’s right to carry on htt farming 
businesB A take the net profits tbereoL 
testator gave, de^ihed, Sc bequeathed 
his reslduaiy estate to trustees to sell 
Sc convert the same Sc stand possessed 
of the proceeds, to pay the income 
thereof to his wife during her life & 
after h(n> death to pay such income 
equally " between such of my ehUdzen 
as shall survive me &; be aUve at the 
death of my said wife : — Btdd : the 
gttt atterH^ widow’s death to the 
children bring of the Inocsne of the 
residuary estate without limit as to 
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time, & there being no other disposi- 
tion of capital, it amounted to a gj^ 
of tho capital. —Lyndon r. Lynoon, 
[1930J N. Z. L. R. 76.— N.Z. 

PART XVI. SECT. 16, SUB-SECT. 14.— 

O. (g). 

I id. *’ Promissory notes ” — Debenture 
bonds.] — By a codicil to his wlU 
testator gave to his four daughters 4c 
his son, in equal shares, “ aff mtges., 
promissory notes, money In bank . . . 
Scoash in hand. The will contained 
a residuary gift to tho son. At the 
time of his death testator had two 
“ debenture bonds ” of a loan oo. 
made payable to him ’* his ezors., 
administrators or registered assigns ” : 
— HOd : these bonds did not pass by 
the oodicii as ” promissory notes,” th^ 
did not come within the strict & 
_rimary moaning of those words, _ 
there was notb^ in the will dF the 
ciTcumstanoes to indicate that a 
secondary meaning should be friven 
to them . — Re Qkb, [1926] 8 D. L. R. 
64 ; 02 O. L, R. 184.— CAN. 

PART XVI. SECT. 15,BBB-SB0T. 14.--- 

L. (a). 

6097 hr. 

made the foUowtng will ; ” This 1 
my last will 4c tsetamriit, I 
the intramst of all my money m trdst 
to my. second husband O. untfl ngr 
ohild beoomee tmty-ooe yearn « 
age. When the ehUd m ‘ 



vd. zLnr.— mite, ohm nss-^euAb 


INBM« Jk4d* AwnMaHon : — ^Apld. tU Patner, Putner 
V. Brookd (1029), 45 T. L. R. 825. 

5708a. -- — DtreetJon to pay debts*] — ^By a home* 
made will of 1928 testator, after expr&ssly 
directixig pairment of his del^ & Siving {inter 
alia) a limited interest in his (freehold) 
residimoe to his housekeeper, gave “ the 
remainder of any monies ** to nine legatee 
including the housekeeper. There was no 
other residuary gift : — aeld : having regard 
to the express direction to pay debts the gift 
of the remainder of any monies ** couid 
not be construed in the strict sense of the 
word “ monies, ’ but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both real & personal 
passed by the gift either (a) on the ground 
that under Administration of Estate Act, 
1025 (c. 23), real &, personal estate were now 
pari passu liable to the payment of debts, or 
(&) because when once it was clear that the 
word monies,’* was not used in its strict 
sense the ct. could give effect to testator’s 
manifest intention to include the whole of 
his property in the gift. — Be Mellob, Porter 
v. Hindsi^t, [19291 1 Ch. 446 ; 98 L. J. Ch. 
209 ; 140 L. T. 469. 

Annotatwn .*>-Coiisd. Jtc Shaw, Mountain v. Mountain (1929), 
168 L. T. Jo. 371. 

5714. Add. Annotation : — ^Refd. B.e Gates, Gates v. 
Cabell, [1929] 2 Ch. 420. 


TAIN (1929), 168 L. T. Jo. 371 ; 68 L. Jo. 
334 ; [1929^ W. N. 246. 

5784a. .] — B^ Gates, Gates v. Oabelx., 

No. 5720a, ante. 

5737. Add. Annoiaii<ms : — Consd. Re Emerson, 
Morrill v. Nutty, [1929] 1 Ch. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Ch. 420. 
Apld. Re MeUor, Porter v, Hinddey, [1929] 1 
Ch. 446. 

5778. Add. Annotation : — Consd. Be Mellor, Porter 
V. Hindsley, [1929] 1 Ch. 446. 

5788. Add, Annotation : — Dlstd. Re Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. 

5793. Add, Annotation : — Consd. Re Gates, Gates 
V, Cabell, [1929] 2 Ch. 420. 

5808. Add. Annotation : — Consd. Be Gates, Gates 
V. Cabell, [1929] 2 Ch. 420. 

5811a. .] — Be Mellor, Porter v. Hindslbt, 

No. 6708a, ante. * 

5844. Add. Annotation : — Mentd. Re Boss, Boss v, 
Waterfleld (1929), 46 T. L. R. 61. 

5901. AftiT this case atld : — 

.] — ^Vr, alsOf Nos. 6330-63;i2, ante. 

5035a. — Autograph letters.] — Re Nkiij^on, 
OuMMiNQ V. Clyde (1929), 73 Sol. Jo. 766. 

5965. Add. Annotation : — Mentd. Be Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 456. 

6006. Add. Annotaiihn : — Retd. Be Emerson, 
Morrill v. Nutty. [1929] 1 Oh. 128. 


5720a. .] — ^Testator made his will in the 

following terms : “I leave all my money to 
A. B.” His estate included cash in the 
house, in his solrs.* hands & on current 
account at his bankers, furniture, stocks & 
shares, & an equity of redemption in freehold 
property : — Held : in the absence of any 
context the word “ money ” must be con- 
strued in its strict sense, & that the will 
therefore only passed the caish in the house, 
in lus solrs.’ hands & on current account 
at his bank. — Be Gates, Gates v. Cabeu., 
[1929] 2 Ch. 420 ; 98 L. J. Ch. 300 ; 141 
L. T. 392 ; 45 T. L. R. 522 ; 73 Sol. .7o, 429, 
C. A. 

5724a. Real estate — Bequest of ** balance of 
money.'*] —Tic Silaw, Mountain v. Moun- 


6212. Add, Annotation: — FoUd. Be Maynard, 
Pearce v, JVarce (1930), 69 Ij, Jo. 440. 

6293. Add. Annotation : -- Retd. Be Walker, Walker 
V. Walker, 119301 1 Ch. 469. 

6447. Add, Annotation Mentd. Re Austen, 
Collins V. Margetts, [1029] 2 Ch. 165. 

6525. Add. Annotation : — Consd. Be Walker, 

Walker v. Walker, [1930) 1 Ch. 400. 

6526. Add. Annotrd/on : — Folld. Be Walker, 
Walker v. Wnlker, (1930J 1 Ch. 469. 

6527a. .J - The primary moaning of 

“ shall die ” in a will is “ shall hei‘<*after die.” 
In the ahsc*nce of Home context to indicate a 
contrary inU*ntion it cannot b<‘ constioiod os 
equivalent to ‘‘ shall have died ” or ” shall 
be dead,” ho as, in an original or Hubstitu- 


of twenty -one the whole of my money 
is to bo his. If G. dies before the child 
is twenty -one years old G.’s children 
are to have ten pounds each out of tbo 
estate Sc also ail hie funeral expenses 
are to bo paid out of the estate ” . — 
Held : the word money *’ as used in 
the will comprised “ the whole of the 
assets in the estate of testatrix, both 
real & personal." — inTPue Trustee v. 
Hobtok, [19201 N. 2. L. R, 83.- N.Z. 

5697 V. -"Testatrix mode 

her will as follows : " 1 wish ray j?ratid- 
dauEhtcr. B., to have the use of all inv 
money for her lifetlrae. I now re\ oke 
all former wills.” At the date of her 
death testatrix was possessed of ca^h 
on cuixeut account in her liank A casli 
on deposit account, money due to her 
for pension as the widow of an army 
officer, a sum of India H per cent. 
Stock, with dividends accrued thereon, 
a sum of War Stock, with dividends 
acraraed thereon, an undivided interest 
in leasehold property, an apportioned 

^ of rents of lca;^old property in 

she bad a life interest, an appor- 
1 port of dividends on stocks In 

i she also had a life interest. Sc 

undivided interest in freehold 

property : — Bdd t word " all " 

WS 0 totrodneed Into toe will to insure 
a wide interpretation betnx gtren to 


the exproHsion " iny iiumcy," &, 
aei'ordiuffly, B. was entitled to a life 
InUsTcst in all the said property except 
the interest in the frcehold,-~/iV 
jKNNINaa, CJAEnilKCK 1*. Kr'VITOUIt & 
LI^P1CMEUK, 11030J I. IX. 196. -IR. 

PART XVI. SECT. 15, 6UB-SECT. 14.— 
L. (b) il. 

6728 ▼. .1— Public Tbubtbb 

r. Lbitch (1928), 28 H. R. N B. W. 
SIS ; 45 N. 8. W. W. N. 85.— AU8. 

PART XVI. SECT. 15, SUB-SECT. 14. 
— P. 

5871 V. .]— Re Bplax (Alta.), 

[1929] 4 D. L. H. 405,— CAN. 

PART XVL SECT. 16, SUB-SECT. 14. 
— S, 

s. " Proeeeda " — Income.] — Hr 
Pkoteb Estate (Alta.), [19291 4 

D. L. R. 358 ; 3 W. W. R. 78.— CAN. 

PART XVL SECT. 16, SUB-SECT. 1. 

6977 ik .]— Testator died 

survived by his wife, by a mu A 
daughter. By his trDSt>diiqposIUon ft 
settlenient, In which he stated that he 
bad already by inter viieoe deed m^e 
sufficient provision for bis daughter, 
be directed his trustees, after peyment 
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of his debts, teNtaraentary ft funeral 
expenses. & certain legacies, to make 
over the " free residue " of his estate 
in equal shares to his wife ft son. The 
son ft daughter claimed ft were paid 
their Xegilim, tbo son forfeiting, in 
terms of the will, Its provisions in his 
favour. A question having arisen as 
to whether ** free residue fell to be 
ascer taint'd l»eft»ro or after deduction 
of the Uffitxm fund ! — Held : " free 

residue " primarily meant residue after 
deduction Hntrr alia) of the legitim 
fund, Sc that there was nothing in the 
language of the truHt-dlsposItlon ft 
settlement to ludlcate that toe testator 
had lutendetl to give these words any 
other than their ordinaiy meaning. — 
BaMRON V. IlATNOIt, [19281 S. C. (Ct. 
of Seas.) 899.— SCOT. 

PART kVI. SECT. 17, SUB-SECT. 3. 

-A. 

sm. Intention to bene/U cUuh- 'Hharee 
deyjendent on exerevu «/ pov^er of appoint* 
menu — Effect of non-i terriee of ptru-rr.] 
— Unpbkwood V. Dawhox (N. B,), 
[1929] 2 i>. L. n. 278.— CAN, 


PART XVI. SECT. 17. SUB-SECT. 8.- 
0. (c), 

6266 V. For ** [1918] N. Z. L. R. 364 * 
read " [1928] N. Z. L. R. 364.” 



CM! 0»nih~m4 ^GiiKniiiB iini> Wm/am. Wteam 


tional to a ohUd or 

person who ** iHiati to l«t^ $f^ 
at one wlio was already dead at the data of 
thewm. 

Testator by his will directed that altsr the 
daaih Of his wife hSs trustees were to stand 
possessed ot his residuary estate lor aJl his 
children in equal shares provided nevetthe- 
less in ca49e any child of mine shall die in my 
hfeihne leaving issue hving at my death such 
issue shall stand in place of such deceased 
child* & BbaJl take equally between them if 
more than one the share of my residuary 
estate which such deceased child of mine 
would have taken if he or she had survived 
me.** One of testator’s sons died three weeks 
before the date of the will, leaving one child, 
a daughter, surviving him, I&; these facts 
were Imown to testator when he made his 
will : — Seld : there bemg no content m the 
*will, such as a gift to children who ** shall 
attam the age of twenty-one years,** the 
word ** shall ** must be strictly construed as 
referrmg to the future only, dc therefore 
the daughter of the deceased son was not 
entitled to any ^lare in the residuary estate. 
— Be Walkior, Wax^reb v. Wai^kbb, [1930] 

1 Ch. 409 ; 99 L. J. Oh. 226 ; 142 L. T. 472 ; 
74 Sol. Jo. 106, 0. A. ! 

6628. Jdd. Annoi^ion; — -Consd. Re Walker, 
Walker v. Walkei^, [19^] 1 Oh. 469. 

6687. Add* Annotation : — Consd. Be Walker, 
Walker V. Walker, [1980 J 1 Oh. 409. 

6538. Add* Annotatvon: — Consd. Be Walker, 
Walkei^ V. Walker, [1980] 1 Oh. 469. 

6660. Add* An^akiiwn : — Consd. Re Walker, 
Walker v. Walker, [1980] 1 Ch. 409 

6669. Add, Annotation: — ^Rsfd. Be Smalley, 

Sm^ey v. I^tton, [1929] 2 Oh. 112. 

6322. Add* AnnoiaiUm :^Retd. Be Smalley, 
Smalley v* Scotton, [1929] 2 Oh. 112. 

6840. Add* Annotation: — Raid. Be Smalley, 
Smalley v* Scotton, [1929] 2 Oh. 112. 

6947. Add* AnnotatKm ;~~Mentd. Be Mills, Mills 
V * Lawrence, [1980] 1 Ch. 654. 

6969. Add* Annotation: — ^Mantd. Blackwell v* 
Blackwell, [1929] A. 0. 818. 

6934. Add* Annotation: — ^Rafd. Be Prosser, 

Prosser v* Griffith (1929), 167 L. T. Jo. 307. 

7034a. Son born ** within dua tima altar my 
daath.*’] — ^By a will devismg estates in stnct 
settlement i^e testator declared that if any 
son ot W. or M. should be thereafter bom 
“ whether during my hfetime or Withm due 
time after my death ’* the estate m tail male 
therem devised to such son should not ta^ 


^ arms danse ramihite ovary pomonlm, 
became entltlo^ to fie possao^S^ tlm 
estates as tenant lor Sfo m in taS , 

use tbe name & oms of X* upon jNiin 
forfeiture to the next eutnlfiahi, 

remamder. Testator dloa in 1^99. 
the eldest son of wad fM»m In 1909, on 
the death of W. wimout issUe in 4926 beoame / 
tenant m tail in pobaasdon saHect to the 
effect, if any, of the above proviso eutUng 
down estates tail to estates toif file. Imma* 
diately after attaining the age ol twentorona 
years, in 1930, pitl. eseeuted a dead die- 
entailbig the astatee : — Sdd: the ed/pression 
** withm due time after my daath ** r6feive4 
to the period of gestation. Pit! . not having 
been bom in testator*s lifetime or within 
nine months of his death did not come 
withm the clause cutting down his estate 
tail to a Ilf e estate, &; having duly diamtailed 
the estates, was not bound to comply wifh 
the name &> arms clause. — Be WATSOir, 
Culmb-Sbtmoxjb V * Bbaud, [1990] 2 Ch. 344 ; 

99 L. J. Ch. 462 ; 143 L. T. 764. 

7297. Add* Annofofions Apid. Be Williams’ 
Settlement, Greenwell v* Humphries, [1929] 

2 Ch. 361. Refd. Bosworthick v* Clegg (1929), 

46 T. L. B. 488. 


7304. Add* Annotation : — Apld. Be Smalley, 
Smalley v. Scotton, [1929] 2 Oh. 112, 

7807a. .] — Testator by his wlU gave all bis 

property to '* my wife B. A. S.** Testator 
left a lawful wife M. A. S. A children by her 
& contributed to their support, but about 
five years before his death had contracted 
a bigamous marriage with a widow B. A. M., 
who hved with him A was known as £. A. S., 
&> believed she was, A was reputed to be, his 
wife. The will was produced oy B. A. M. s— 
Held : the wifi, taken in connection with the 
surrounding circumstances, mdicated that 
the testator intended to benefit £. A. M., she 
being m a secondary sense & by repute his 
*' wife,^* & therefore me was entitled, lutbough 
not his wife nor bearing his surname, — Be 
SlCALLBY, Smau^t V. SCOTTOI^, [1929) 2 Ch. 
112 ; 98 L. J. Oh. 800 ; 141 L. T. 168 ; 46 
T. L. R. 396 ; 78 Sol. Jo. 234, O. A. 

7809. Add, Annotation: — CoMd. Be Smalley, 
Smalley v* jetton, [1929] 2 Oh. 112. 

7814. Add* Armoiatuma .*-~Dl8td. Be Wmisma* 
Settlement, Greenwell v, Humphries. [1929] 


PAirr XVI. fflBCT. 17^$UB-SB0T. 6.— 

0708 I. R^erence m uHU to ille- 
fftttmate ** nieee **} — By bia 

wm teetatof, out of bia xealatiary 
aatata. save a aum ot mosey to my 
sleoe.f , M . * - -- - * 


ohidtsi 
my Ui^- 

dlreol^ 

Wi eatata be held is truat tor ** tb0 


brotbm 0c - 

BauABAT Tamnum, 

AOttKCT Qo., lAtU. 



TRustnsa, Exors. Ac Aqsnot Oo. of 
Australasia, Lts , [10301 V. L. H. 
05 , Algos iT. K. 108.— -AUB. 

PART XVL SECT. 8UBWIE0T. It. 


B. (b) 1. 

<0 ** lou^ ebMdben.**^ 
Teatator bad adopted a child uaaer 
" ■ ' reigo State 
By tbe laws 

adoption 

betr ot the eon Ic 

’T! 


b1. 

Jbatatt 

the laws of a loriMsa State where he 
Wjm ^ d<gai^|Wi. By tto laws WtSbtit 

SSdUld Ac 

entitled to a_ 

AC sobloot MlaL 

Wettmte law 
Held : oblld wee 

lawa of piiteri9 





PART XVL SECT. l^SUMfiOT. 
H. (d). 

7847 I. Whether 
—Besucat of pcrmmtm dh f 

her will teatatftx , 4hve tbe .. 

her wtate to her boabeAd W. . _ 

ft after bia dpoea^ to ^ eon 





t M 



1S?B. S?* 

fottofring pamgp^a{>li ^ cttaifcions : — 
' ^ *»*« beqtwatiliea a share 

^hljlTesmi^ estate upon trust for G. for 
lif e« ^ altar Ub death f o^s children in equal 
' (diara. dp in case he died without chUdren 


upod test for the peraon or persons who 
under the statutes lor the distribution of 
intestate estates would on his decease have 
been entitled as his next of kin. In ease he 
had ten died possessed thereof intestate. 
Testator died in 1876, & G. died without 
leaving children in Har. 1827 i—JETeZd ; the 
share was divisible among the persons entiGed 
under the Statutes of Distribution in force at 
tiie date of testator's death, there being no 
oontrary intention expressed in the ym to 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
tainod in Administration of Estates Act, 
1926 (c. 23). — Re Sutcuffb, Sxjtouffe v. 
Bobbrtshaw, [1929] 1 Gh. 128 ; 98 L. J. Ch. 
83 ; 140 L. T. 186 ; 72 Sol. Jo. 884. 

7896. Add. AnnotaHon : — ^Mentd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 

7486. Add. Annotation: — As to (1) Consd. Price 
V. Gould (1980), 143 L. T. 833. 


TcL ZlW.-inBs. 

! 7465. Add. AnnaUdiUm : — Consd. Prise v. Goakl 
(1930), 143 D. T. 338, 

7456. Add. Annotation: — ^Ifentd, JBe Ooeketlll, 
Mackaneas e. Peroival, [1929] 2 Ch. 181. 

7661. Add. Annoiaiiona : — Consd. JB« Bain, Public 
Trustee v. Boss, [1980] 1 Oh. 224, Refd. Be 
Stratton, Stratton v. A.-G., [1930] 2 Ch. 161. 
Mentd. Geologists* Aasocn. v. 1. B. Oomrs. 
(1928), 14 Tax Oaa, 271; Be Barclay^ 
Gardner v. Barclay, Steuart v. Barclay, 
[1929] 2 Oh. 173. 

7637a. Confined to wages In oasli,]-<-The ct. 

hold that a bequest to a servant of "one 
year's wages " was confined to wages hi caah, 
Ai did not include various other benefits to 
which the servant was entitled. — Be PEACOCK, 
Public Trustee v. Birchenouoh (1929), 46 
T. L. B. 801 ; 73 Sol, Jo. 220. 

7673, Add. Annotation: — Refd, Shaw v. Public 
Trustee (1929), 141 L. T. 466, 

7911. Add. Annotation : — Bxtd. Be Sleeman, 
Cragoe v. Goodman (1929), 167 L. T. Jo. 116. 

7911a. ,1 — Re Sleeman, OitAooBe. Goodman, 

[1929] W. N. 16; 167 L. T. Jo. 116; 67 
L. Jo. 163. 

8002. Add. Annotation Mentd. Be Silva, SUva v, 
Silva, [1929] 2 Ch. 198. 


PART XVI. SECT. 17, 6UB-6E0T. 11. — 
J. (a). 

p I. 1— Re Yoxma. 119281 2 

D. li. R. 966 : 62 O. L. R. 275.— CAN. 

PART XVI. SECT. 17. SUB-SECT. 11 .- 

j. wi 1. 

7866 ▼. ren«2. sub nom. MoQuabrib 
V. SjunxRNTBUST^.. [19281 1 D. L. R. 
289 ; fl9281 8. O. R. 18.— CAN. 

7866 I*. .H-RcCamtbkll, [1928] 

4 D. L. B. 797 ; 63 O. L. R. 86.— CAN. 

PART XVI. SECT. 17, SUB-SECT. 11.— 

J. (d) lU. 

7889 I. jlareiiainmeni at death of 
leefofor.l— By bis iviU testator, after 
a oeitoin bequest to bis wife, gave bor 
a life estate in the whole of bis residuary 
real A personal estate. A then provided 
that, after the death of bis all bis 
seal A personal estate should be oou* 
v«^d Into money. A such money 
shoiUd bo banded over ** to mv then 
Imog neatest of Idn ” : — Heia : the 
peraons w1k> were entitled in remainder 
on the death of the life tenant were 
•hoh of testator’s nearest blood 
sdatSons aseextained at his death, as 
wete Uvti» at the date of the expira- 
tion of tte life estate.— Re. MoRiUB, 

98.— AU8. 

PART XVL SECT. 17. SUB-SECT. 11.- 

K. (b). 

e L ^,1— Tsatotor dtoepted Ws 

noUBurthen to 

menSSM^^him at A 

aeoouBt. for teeflt of 

djad nitK^ km inJWI. 
UdSaat WM miitied twice A 

the dannSerf— 

his himhM W 


who were living at bis death, the word 
“ family ” being used In its primary 
meaning of ohllaren, A as no oouirary 
intention appeared, the members 
oomposing It were to be ascertalnod oh 
at testator's death. — Me Haiiibwav. 
Waroropbb V. Woon (1929), '54 

N. B. R. 847.— CAN. 

e ii. .1— Re Hobbs, [19291 4 

D. L. 11. 433; 64 O. L. R. 37() — 
CAN. 

PART XVI. SECT. 18. SUB-SECT. 1. 

sa. Bequeet to one cMld — Bequeet of 
residue to all** childreiv--- iSnvmera' 
tion of fdvUdren omitting first donee — 
Rejection of “ aU,**}—Me Short (Out.), 
[19291 1 D. L. R. 4.'54.— CAN. 

PART XVI. SECT. 19, SUB-SECT. 3. 
—A. 

7704 xxvi. ToHtator by iiis 

will directed bis trustoe to divido the 
residue of his estate among bis children, 
the share of each child to be vested in 
A paid to that oblld ai twenty-one 
yeam of age. By a codicil tc^tor 
directed bis daughters’ shares of 
residue to be sold A invested. A 
restriotod the gift to his daughters to a 
life estate, vdth remainder to their 
rospeotivo children : — Held ; tbo gift 
to te daughter contained in the ^viU 
was an abeolute gift, from which 
Interests were carved out by the 
I ood^ in fiivour of the daughter's 
children. A as the daughter nevsr bad 
children, the abeolute gift ren^nod 
unafflseted.— Re Birhop. Pubuo 
TB uernn e. Bihrop, [1928} 8. A. S. H. 
802.— AUS. 

PART XVL SECT. If. SUB-SSqT. 6.— 
A. (a% 

a. qga. [19281 8 D. L. R. 773; 
[1928]S. 0. R. 8».— CAN. 

PART XVL SEOT, IS, iUB-SSOT. 6.— 
A. (I) L 

PART XVL SECT. t9^SUB-SB0T. 6.— 

v«sss; 

Twailt^oS^tB. 6.), (IWl 1 D. L. R. 
692.-HSAM. 


PART XVI. SECT. 19. SUB-SECT. 6.- 
B. (b) ill. 

7968 11. .1— Testator made be- 
quests of money to his three daughters, 
" these respective sums for my 
daughters A their heirs, the Interest 
during their lives to be absolntoly 
theirs A not sutijoat to the oontrul of 
their husbonils ; A after their decease, 
tho prlndpai shall be equally divided 
among their lawful issue as they shall 
Hovorally attain the age of twonty-ona 
years, A in case any of my dauniteni 
shall not marry or have any lawful 
issue, then at their decease anon 
daughter's share shall be equally 
divided between her surviving Miters 
or their heirs *’ Held .* each daughter 
took not a life Intorest merely but an 
absolute luteirest. — Re LiiOro, Pownaut, 
V. lticiliAiU>SOM (1920). 64 N. B. R. 
336.— CAN. 

PART XVL SECT. 19. SUB-SECT. S. 

— D. 

q I. .1 — Testator gave to his 

wife the whole of his estate ” for her 
sole use as long as she may live,” A, at 
her death, to nieoos A iiophews ” what 
shall then remain over of my estate ” : 
— Held: no more than a life estate was 
given, but the description ” what shall 
then remain over of my estate ” 
ad^uately implied a power on the 
part of the widow to enoroaoh on 
capital: A what remained^ after hea 
encroaohments passed at her death 
under the will to his nephews A nleoes. 
— Stai^dbe V. Can. Bonk UoiodounB, 
[1^^3 D. L. R. 661 ; 64 O. Ii7R760. 

PART XVL SECT. 10. SUB-SECT. 8.- 
P. (h). 

8164 i. Whether firet donee takes 
absoltUelv — ” Reeidue of mw estate that 
map be remaining over at her dsolA."}— A 
mortie cauea settlement, by which 
testator oonveyed his whole estate to 
bis sten^ui^ter £., whom he also 
appoint his solo oztriz., contain^ 
tus provisfon: “ In the event of T. 
eurvlvi^ his sister, the said S» the 
revenue of tbo residue of my tmeie 
that may bo remaiulng over at her 
death shall faU to tfae^sald T.. buyn 
liferent for his liferent wsiMU^, 
A at his death to my Own hetm whom* 
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aai7* AM. CUtgUrn ^~^140 3U % M9. 

it *• 

8552. Add. AmoUdion : — A 0 ^ to (2) F8Qd« 
jPtofiser, Prosser v. Wh tWhY. 

Jo. 807. 

8658*. .]— Be PttOB8&&» P&osfiDm e. 

(1829), 167 L. T. Jo. 807 ; 67 I4. Jo* 846 j 
11920] W. N. 86. 

8696. Add. Annotation i — Msfttd. Be GrQve*0«ady» 
Plowden v. Lawrence, £1829J 1 Oh. 567. 

8698a. >.3 — ^TesitatQir execnied a codicil to his 

will whereby he revoked the a^pointmeixt of 
an executor a|>poiiited anther in his 

S lace, revoked a spedllc devise & bequest k 
ecla^ certain other trusts of the property 
comprised therein, gave certain dire^ona 
to his trustees, bequeathed pecuniary legacies 
additional to wose in his will & declared that 
the power oi appointing new trustees should 
be exercised by the surviving & continuing 
trustees, &> in other respects confirmed fals 
will. On the same day he executed another 
codicil m almost Identical terms, the only 
material difference bemg that a blank left 
in the amount of a legacy in one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses 5c placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
execute another, which he described as a 
“ third '* codi<!^ to his will. Sc referred therein 
to his will Sc codicils the two 

codicils of even date were dnphoates of one 
Sc the same instrument, 5c that the legacies 
thereby given were substitutional Sc not 
cumulative. Be Mioh&ix, Thomas v. 
Hoskins, [1029] 1 Oh. 652 ; 98 L. J. Oh. 197 ; 
140 L. T. 686 ; 45 T. L. B. 243. 

6016. Add. Annotation: — ^Refd. Be Alston^BobertS' 
Weste* Settled Estates, [1928] W. N. 41. 

9016. Add. CiiaHona :-^ffd. [1929] A. O. SIS ; 98 



«, I. JC. Oopr*. I 
or, ^ pot, tbsin < 

twtoilSxilUff i 

fa y mi w , caH,,, 

that, upon no aoiicmt,"sh<k^ ^ ^ 

sudh farms be dpt doWn dui^ ths said tram 
ot sixty yeaawt m pain w psnm so 
outthaig such mber shoiMloae 4Q piexim 
in the said estates, as If he were dead, 4 
tqion trust to pay the suiph», any, of ilfe 
said dividends, equally snaong tha persoiis 
for the time bwng in possessicn oC the datateg 
under hie Will, during ctmthmanoe of the 
said trusty Sc immeoiatdy after the eimtrar 
tion thereof, to transfer one moiety of the 
said stock to the person then in possessUm 
of the H. farm, such person being one cl his 
sons, or a desoendanf of a eon : but H not, 
then to the descendants of testator's brothers 
5 e sisters. Sc to pay the other moiety in like 
manner to the person in possession of i^e 6. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his son J.^ 
for ninety >nine years, it he should so long live, 
remainder t5 the use of his first Sc other sons 
in tail, with divers remaind^ over. 
Testator devised the 8. farm in like manner 
for the benefit of his son H. 4 bis issue. J . 
5c H., Sc their eldest sons, barred the entail 
in remainder in the said fattna Sc resettled 
the same. Sc, the stock having been trans- 
ferred into ot* under Trustee Beli^ Act, 
petitioned for the payment out of the fund 
to them : — Held : the fund being intended 
for l^e benefit of the sons Sc their issue, the 
period for the enjoyment ot the capital had 


soever In fee.'* S3, survived testator, 
Sc died leaving a general settlement l>y 
which she bequeathed her whole estate 
to her brother T», who survived her. 
At the date ot h«r death she still re* 
talned 1 n her possession, in their 
original forme, oortaln securities which 
had belonged to the testator. St a 
deposit reocdpt representing heritage 
belonging to Mm which she had sold. 
In a question between T.. as his sister’s 
unlvetaal legatee. St teetator’a heirs 
whomsoever rMtardlng the right ot 
these funds : — SAd : the efleot of the 
provision above quoted was to restrict 



•iMOInt. latenM in < 


took an Interest for life with power to 
dispose of the whole or part of the 
oorpuB of the property. St that on the 
death of the wife the granddaughter 
took any part of the propertv undis* 
eed o/.*-J2s MoIxtoSB. [1989} B. A. 
R. 81.— A08. 

PART XVL SIEOT. 19^ lUMROT. 9.— 


WtoB, I 


imrt to w d^ I 
said for her 1 


PART^xvi. msat. If. smMVOT. to.— 

A* (a). 

6B8f X. -- — .hO. gavo^hls real ft 

pmsonal eftate to nfi am. 7. **§at 
we use ft benefit of b»nlf ft ^ dmr 
dA^tw. B,** ft upoums Heath ofMf 
wiKriie whole of ^ estate Was 

, W ^ mSeSSSS^ 

I? «Wft Kp 

PAWt XVI. ftto. «f , 8)0W-8XCtp 
8. (a) it. 



ivmai ril n^^^^^»fOip; ^^^up gn aim |to 

Ike toasSm^S9iSpth§ 
pmtion of the section & whsoh ehoh 

had a life intersM* ft to stand possesMSd 

of the prooeeds mem any mm a 
trust ail^my loandohildsoB 
issue*' of the Idw children ** wb< 
live io an^ the ege or tw«ti 
yaats Share ft.afibro aBM." ' 
a ditectiiott to use the 
part Cf henm g 

of all or any of^ ohlldzein jof tool 
children rsep^lvely', whether <X 3 
ege or not. The residue id the eft 



■ul^SSP^ 

pAji^ jrHi. Mpdv J 







Owaott's TatrsM 

*Sv %3?- *51i 'a8 

|iL.T.o.s. ilpj a\S'. B. 

57, 

>t>* *...-rT.— •> ->A will provided that at the 
tiventy-one yeai*s from the 
^ tealfto a truat fond should be 
J»to iWe sharea, that one of such 
hlltittiNii shotilft he paid to each of te^tor’s 
four f^, A that, in the event of any of the 
#wah before the period eanpired leaving 
h cidM or children, such child or cbil d****^ 
sitoold take the share to which such son would 
have been entitled if he had survived, A in 
defat^ of issue of any son, the share of such 
Son, should be payable to the surviving sons 
equally t — S0I0 : the child of a son who died 
t^csre the expiration of the |>OTiod was 
entitled only to the one-fifth share which his 
father would have taken, A was not entitled 
to participate in the share of a son who died 
hemre the expiration of the period without 
issue. — G anapathy Piixay v. Alamaloo 
11929) A. O. 462 ; 98 L. J. P, C. 109 } 141 
lu T. 43, P. 0. 

Add. Annotaiion : — ^Folld. Be Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

9978* Add. Annoiation : — ^Msntd. Shaw v. Public 
Trustee (1929), 141 L. T. 466. 


10496. AM. AimetoHm t^Ae <0 (|) IMtoli. J9s 
Gmdiam^ Graham v, Graham, Cl989) 2 C9k« 

127 . 

10475 . Add. Annelafien Bs Qealiaim« 

Graham v, Graham, [1029] 2 Oh. 127. 

10477 . Add. AnnotaHon: — Be Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

10405 . Add. AnnotaHon: — ^FsUd. Be Graham, 
Graham v. Graham, [1929] 2 Oh. 127. 

10,427* Add. AnnotaHon: — ^Folld. GUmoure. I|ac* 
Phlllamy, [19301 A. O. 712. 

10,427a. .}— The word “ survivors in a 

will Should be given its natural A ordiimry 
meaning unless the context necessitates or 
justifies a departure therefrom ; it is not 
enough for that purpose that the natural A 
ordincuy meaning produces what might 
appear to be a capricious result, or one not 
in accordance with a logical scheme of dis- 
position. Testator directed that the income 
of the residue of his estate should be paid 
to his nine children in equal shores for their 
respective lives, provided that if any of his 
children sliould die without leaving issue, 
or widow or widower, the share of ihe chfid 
so dying should be equally divided among 
the survivors upon the same trusts A con- 
ditions ; A that after the death of any child 
his or her share in tlie residue should be held 
(subject to a provision for widows A 
widowers) for his i>r her children equallv ; — 
Held : upon the death of a cliUd 01 testator 
unmarried the issue of a child who had died 
earlier were not ontilled to participate. — 


PAttT XVI. 6XC|. 9UB-8E0T. 8.— 

•191 V. .1 — ^Bequeats of a certain 

auaoieunt of stock in a oo. to each of the 
nephm 8c nieces of testator **who 
s/bati be alive at the time of iU 7 death 
A who diili att^n the aae of 81 years 
‘r—Bdd : in view of i^her wovislons 
id we wiU, to be vested snbieot only 
to bsiog divested on death before 
attatniaar 81 years of e«e without 
Having famie. Tbeeetfxte, the nephews 
A nieces who were at the death of 


testator A 



under 81 yean of 


entJtladto the dividends on 

Ir Shares paid between the date of 
I death of testator A the date of 
ir^ata^ tespectl^ly the w of 
yean.— ife Tboxjcb JEBbtaix (^taj. 

1 ». L. R. 145 ; 1 W. W. R. 


•198 lx. .}---Testator*s will, 

after prDvMinf fbr ooBeotlcm A pay- 
uimt of del^^ A tor oertam sp^o 

Of h^ wWs A datttrhter A. 
Utittt A., who, ^waver. jirritooeas^ 



3 1>. h. K. 834 ; [1088] 8. O. R. 479.— 
CAN. 

PART XVI. SECT. 80, 81IB-8BGT. 8.— 

•885 V. .1 — Testator, after 

devising a life eirtate to his wife in a 
certain property, directed that upon 
her death same should ho sold, A the 
proceeds, along with those from the 
sale of another property, invested, A 
the prind^ A Interest curldod equally 
between named (grandchildren •* or 
the survivors of them in equal shares 
as soon ae the youngest survivitig one 
shall have attaJoeOhe age of twenty- 
one yean ” ; — Held : a grandchild 
dying before the youngest surviving 
gra^ohlld attained the age of twenty- 
one yean was not enUtHd to a share.-— 
PCBLio THtmrxa e. Bowtxn, (19891 
K. Z. L. R. 488.— N.Z. 

PART XVL OBOT. SO, 9VB-SE0t. 8.— 

L. 

f L Begmd io suck doudhkee 

« os ehatt be fpSisArs.**!— Re Or 

(1985), « Taa, L. R. If.— AW. 

PART XVt MBOT,^, SOMKOT. 8.— 

A-Se jCaTBXua 

-- — — 

Re 


•79ft 


hfWii 

PAilTXVL8BO|«^j^9tnME07' A— 
10411 UPeath In hUHmef Ummd 

dS3Sir!^W?i^^Se*^&n«t % the 



of thMrs dooeasml to reoeivo In equal 
parts the portion of snob deceased 

E arents' share.” The danghtor-ln- 
iw, P., died in 1 936 Jier hnst>and having 

E redeoeased her. Five ohUdren wore 
om of the marriage, three of whom 
snrvlvod D. Two eons prodeoeased 
her, each leaving a widow but no issue, 
A oaoh dying Intestate ; — Held : at the 
death of testetor In 1898 a vested estate 
was created in any child then bora to 
his eon A P. subject to be divested 
In part as other children were bom; 
A the widows, or personal rmresenta- 
tives of the sons who died before B. 
would take the hushand^s share ttnlem 
there was Issne. inwtdob ease the issue 
coi:^ be substituted for the father; the 
^ft to the ohUdren of B. was deter- 


happen . — He Bmxtu. [ISXB 1 
179 ; 61 O. L. R. 4i2.— OAK- 
PART XVI. 8B0T. SUB-SECT, 8.— 

10,895 b Conh^ infimriea o/fe^^ 
Wajjobr.^ s. Pioginr, 

( 19281 S. A. Q. 168 .— AUS. 

PART XVI. SECT, 87, 8UB-BB0T. 8.— 
B. (b) I. 

10,401 %. — .1 -Testator by 

his will directed his trustees to dA* 
tribute the Income of his resldiiaiv 
estate omoni^ his ohUdren in equal 
shares for the term of their resportivo 
Hvec provided that if any of iUh 
dbildren riiould die without leaving 
lawful Issue or widow, m widower 
llvli^ at the date of death of such 
Obfia the sliare of the fnoomo of tlto 
dbfkl so dyh^ ** sl^l be equidly 
dlvMed emonget the survlvon up<m 
the aune tmeUi A oonditlous . . 

Hdd: the word ” Biuvlvors ” m^ be 

{S«KV”. 

dHtributed only muon^n^ aotu^ 


W, K. 85. 


-AUS. 
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Cases 10,48?lir-l(lk888. Encush ako Empibb Dioest SumjBMBNT. 


Gilmoub V. MacPhujamy, [1930] A. C. 712 ; 
143 L. T. 606 ; ^ nom. lie Macphillamy 
(Charles), Gilmour v. Macphillamy, 90 
h. J. r. C. 199, 1\ C. 

10,752. Add. Amiotafion : — Consd. JRe Manscl, 
Smith V. Mansel, [1930J 1 Ch. 352. 

10,764. Add. Annoiation Consd, He Mansel, 
Smith V. Mansel, L1930] 1 Ch. 362. 

10.766. Add. Annotation .’-^onsd. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352. 

10.767. Add. Annotation : — ^FoUd. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 352. 

10,767a. .] — Testatrix by her will directed 

that her residuary estate should be held by 
Jier trustees upon trust in four equal shares 
for her four children for hfe with remainder 
over. By the third & foui*th codicils to her 
will testatrix declared that two sums, 
amounting in all to £16,120, which she had 
advanced to her son, T. M., should be de- 
ducted from his share, &, that his share 
should be less in amount tlian the shares of 
her other children by that sum. The value 
of the estate of the testatrix was easily 
ascertainable as at the date of her death : — 
Held : for the purpose of the division of the 
actual income of the residuary trust estate 


of testatrix, pending the appropriation 
thereof, the £16,120, ought to be added for 
computation to the capital of the estate, 
valued as at the death of the testatrix, Sn 
deducted from T. M.’s share in the ag^egate 
amormt of capital so aiTived at, & that the 
annual income ought to be divided between 
her four children & their respective issue in 
the proportions of their respective shares 
per stirpes of capital so arrived at. — Re 
Mansel, Smith v. Mansel, [1930] 1 Ch. 362 ; 
99 L. J. Ch. 128 ; 142 L. T. 281. 

10.768. Add. Annotation : — Expld. Re Mansel, 
►Smith V. Mansel, [1930] 1 Ch. 362. 

10.769. Add. Annotation : — Consd. Re Mansel, 
Smith V. Mansel, [1980] 1 Ch. 352. 

10.770. Add. Annotation : — Consd. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 362. 

10.771. Add. Annotation : — ^Expld. Re Mansel, 
Smith V. Mansel, [1930] 1 Ch. 362. 

10.772. Add. Annotation : — Consd. Re Mansel, 
Smith V. Mansel, [1930] 1 Oh. 862. 

10,943. Add. Annotation : — Refd. Ganapathy Pillay 
V. Alamaloo, [1929] A. 0. 462. 

10,988. Add. Annotation : — Refd. Re Graham, 
Graham v. Graham, [1929] 2 Ch. 127. 


PART XVI. SECT. 31, SUB-SECT. 4. 

10,720 i. Whether release of personal 
Testator dovlsod all bia 
real & beciueathod all his residtiaiT 
personal estate to his Imstoob In trust 
lo sell the same Ai divide tl )0 proceeds 
into eleven patts. Sc pay one of such 
parts to his widow Sc each of his ten 
children. The will proceeded : “ I 

declare that the sliare of any child of 
mine in zuy residuary estate shall be 
subject to deduction, therefrom of any 
sum or sums owingr by her or him to 
mo at my death or any sum or bums 
payable by mo upon any guarantee 
made or to bo made by me or my exors. 
on her or Ids behalf," Testator had 
guaranteed the overdrawn bank account 
of II. one of his children, & at the time 
of testator’s death this account 
wras overdrawn to the extent of 
£1,390 0«. iOd. The oxors. of testator 
paid off this sum to the bank In accord- 
ance vrith the said guarantee '.--Held : 
the declaration operati^d as a gift to 
R. of the whole of bis indebtedness to 
the estate. — In the Will oj Anthony 
HeA-DLAM (1925), 21 Tas. L. E. 27. — 
AUS. 

PART XVI. SECT. 31, SUB-SECT. 5. 

—A. 

n i. — - Payvieni hp way of income. ] 
— Held : the quartoily payments 
having been made not as ponnanent 
provision for the daughter, but In lieu 
of the income which would have arisen 
from the sottlomeut upon her of 
portion of the testator’s capital estate, 
they did not fall w'ithln tno hotchpot 

g rovisions of the will. — Itc Clabios ; 

iLARKJs V. Sturt, [1929] V. L. R. 249 ; 
11929] Argus L. K. 219.— AUS. 

PART XVII. 

b (p. 1289) i. Heal property 

aUualed oat side State.] — Testatiix died 
leaving real estate iu New South Wales 
Sc also property in Queensland : — 
Held : the authority of the ot. to make 
an order did not. Sc could not, directly 
or indiroctly be made to extend to the 
real property of the testatrix situated 
in New South Wales. — He Osborne, 
[1928] S. II. Q. 120.-- AUS. 

f i. To redretw will.] — On 

an application for relief under 
Testator’s Family Maintenance Act, 
Tt. S. B. C. 1924, c. 256, tho ct. has no 
power to redraw the will & dlspoao of 
the estate as it may think right Sc just. 


— Rc Kuworthy Estate, Elwortiiy 
& Hale, [1928] 2 D. L. K. 421 ; 
[1928] 1 W. W. R. 737 ; 39 B. C. R. 
474.— CAN. 

k i. .] — On an application 

under Family Protection Act : — Held : 
taking into consideration tho value of 
testator’s estate. Sc the facts that of the 
appots. three were adult sons capable 
of maintaining themselves, A the fourth 
was a daughter who was being main- 
tained by her husband. Sc that the 
daughter benefiting under tho will bad 
cared for testator through a long Ill- 
ness & was left with her invalid mother 
to caro for, the claims of said daughter 
were paramount, Sc what was left to 
her was none too much. Sc the applica- 
tion should be refused.- — Re Cavanaoit, 
[1930] N. E. L. R. 376.— N.Z. 

1 I. • — •-.] — Where provision 

was made In a will for the maintenance 
of two of testator’s children 3. Sc M., 
&, further, special provision was made 
for the sharing of the estate by J. & 
M., Sc no provlhion was made for a 
third ohild, W., bora after the date of 
the w'ill : — Ildd : the power of the ct. 
was limited to ordinary *’ iiialntenanco 
Sc support,” Sc, on tho facts, that one- 
third of the net Income from the estate 
from the date of the marriage of tho 
testator’s widow was a reasonable 
allowance. — In the Estate of Lads 
( 1925), 21 Tas, h. R. 13.— AUS. 

1 ii. Power'-to rescind or 

alter order — Whether increase in benefit 
avihonsed.] — Tbe power conferred upon 
the ct. by Testator’s Family Mainten- 
ance Sc Guardianship of Infants Act, 
1910, 8. 6 (4), to “rescind or alter” 
any order making provision under that 
Act. dooB not extend to authorising an 
inoi'oaso to any benefit that has been 
awarded to an appot. upon an original 
applioation. — Re Molloy (1928), 28 
S. R. N. S. W. 546 ; 45 N. S. W. W. N. 
142.— AUS. 

1 iii. ,)— On an anplloatiou 

by a widow for relief under Testator’s 
Family Maintenance Act tbe ct. should 
not attempt to moke a new will or 
speculate as to how the estate might 
have been better divided, but should 
merely determine whether in view of 
the widow’s needs Sc the property left 
by the testator ho has m^e adequate 

S rovlslon for her proper maintenance 
: support. Its duty is to place itself, 
in all respects, as far as possible, in the 
position ot the testator. & to consider 
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whether or not, having regard to all 
existing facts Sc surrounding circum- 
stances, the testator has been guilty 
of a breach of the moral duty which a 
just, not a loving, husband owes his 
wife, &, if it finds that he has been so 
guilty, to make such an order as 
a]>i>ears to be sufficient, but no more 
than sufficient, to repair it. — Re 
l"EuauBON Estate, Iff Testator’s 
Famly Maintenance Act, [1929] 2 
W. W. R. 372 ; 4 D. L. R. 208.— CAN. 

n 1. Extension of time for appli- 

cation under Acl—When allowed .] — 
Where there has been long Sc in- 
excusable delay an application imder 
Family Protection Act, 1908, for 
extension in time will be refused unless 
it clearly appears that to refuse it would 
m tho circtunstances result in manifest 
injustlC/C. — S heehan v. Public Trus- 
tee, [1930] N. Z. L. R. 1.— N.Z. 

r i. .] — A widow 

re-married. Sc thereupon, the exors. 
applied for the rescisBioii or variation 
by reduction of the ct.’s order : — 
Held: (1) the order was not zm- 
appoalahle merely because stated to be 
\mtil the further order of the ct. ; 
(2) not having been appealed against, 
the effect of the order was to preclude 
the ct. from considering whether it was 
beyond the power of the ot. to make 
provision for the maintenance of a 
testator’s widow by a scries of periodi- 
cal payments extending until after 
her re-marrioge ; Sc (3) considering the 
matter as one of discretion only, the 
re-morriage of the widow did not of 
Itself constitute sufficient reason for 
the rescission, variation, or suspension 
of the order. — Re Robert Collin 
(1929), 29 S. R. N, S. W. 548 ; 46 
N. S. W. W. N. 169.— AUS. 

r ii. In receipt of 

maintenance under s/^paration deed .] — 
A wife who was compelled In 1913 by 
her husband’s misconduct to leave him 
agreed to take from him £250 per 
annum for her maintenance. The 
husband died In 1927, leaving an 
estate of £30,000 Sc providing a legacy 
for his wife of £260 per annum: — 
Ildd: as the wife had agreed to aooept 
Sc had accepted £260 per annum for 
her maintenance during 15 years she 
could not be said to Lave been left 
“ without adequate provision ” for 
her maintenance. — Re Phillips (1939), 
29 8. R. N. 8. W. 191 ; 46 N. 8. W. 
W. N. 22.— AUS. 



1 1 OhmrmdornioOed otrf- 

aide ivrlaaieHon.] — Benefits under 

outride the 

ISf N. s.-ABs!- 

by aiaeoae covUrwied In testaiorB^ 
the JOLLIFFE, [19291 

’• (pl^lMO)*!. .1 — Fbenby 


V. PBBPBTUAL TBUSTEBSk EXJEODTOHB 

& Agbnot Co. of Tasmania, Ltd. 
(1926), 21 Tas. L. R. 6.— AUS. 

e (p. 1290) ii. Upon what pro- 

perty allowance charged ,] — ^An order 
was made Inorearing a, weekly sum 
bequeathed by t^tMor to ^ 
Testator’s property oona^d aliuMt 
wholly ol real estate. Testator, by 
his T^l, in addition to the wwkly 
allowance to his widow, ^d Iwqueatl^ 
a weekly sum to a daughter & also to a 


V<A XUV.— Wiltt. 

stamger in blooa. Tla.lx jSS^* 

JSSSted to be\Sd In trust alter his 
daath for hls »i*lid or children then 

burden ol the ^ 

order the whole ol testator s r^ 
estate w’as to bo regaled ft® 
property settled suoj^ssivrfy 
Sec£. 6 ( 2 ) ol the Aot.^ SMITH, 
[19281 S. A. S. 11 . 524 .— AUS. 
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OatoftS— 68a. 


English and Ehfirb: Digbst Supplement: 


WORK AND LABOUR. 

Part I. — Contracts for Work and Labour. 

58. Add, Annotation: — Distd. Sagar v, Kidehalgh, H., & Son, Ltd., [1930] 2 Ch. 117. 


Part II. — Statutory Determmation of Minimum Rates 

of Wages. 


63. Add. Annotation : — FoUd. Pockney v. Atkin- 
son (1929), 46 T. L. R. 639. 

63a. .] — An employer engaged a worker in 

agriculture for a period from Dec. 4, 1927, 
to Nov. 23, 1928, A agreed to pay him 
on the completion of that term a lump sum 
which, with his board & lodging, was equiva- 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 
Act, 1924 (c. 37). Ref ore the completion 
of the term, the worker refused to obey a 
lawful order of the employer & left the 
employment without notice ; — Held : the 
Agricultural Wages (Regulation) Act, 1924 
(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end of the term, 
A the Act did not entitle a woi’ker who had 
broken his contract to demand any wages 
for the jieriod durmg which ho was in fact 
employed.- Pockney v. Atkinson, [1930] 
I K. 13. 197 ; 99 L. J. K. B. 42 ; 142 L. T. 
136; 94,r.P. 15; 45T.L.H.039; 27L.(1.R. 
64.6, D. C\ 

64. Add the following paragraph : — 

By on order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittee : “ Whore a whole-time male worker 
is employed by the week or any longer period 
& the hours of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) ore less 


than 50 in summer A 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the agreed 
hours had been 50 in summer or 48 in winter 
as the case may be.” Applts. employed one 
T. as an agricultural labourer by the week 
of 60 hours at 30s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus instead : — Held : the above 
order was intra vircs^ & that T. was entitled 
to be paid 30». for the Good Friday week. — 
Seabkook <fe Sons, liTo. v. Jones, [1929J 
1 K. B. 335 • 98 lu .T. K. B. 169 ; 140 L. T. 
407 ; 93 J. P. 47 ; 46 T. L. R. 139 : 72 
Sol. Jo. 874 ; 27 L. O. R. 47 ; 28 Cox, 0. C. 
586, D. 0. 

64a. Breach of contract by worker — Whether 
entitled to wages for period employed.] — 

Pockney v. Atkinson, No. 63a, ante. 

67, Add. Annotation: — Ref d. Pockney 
V. Atkmson, [1930] 1 K. B. 197. 

68. Add. Citation 28 Cox, 0. C. 518. 

Add. Annotation : — Consd. Hughes v. Davies 
(1929), 94 J. P. 48. 

68a. Deduction in respect of washing & 

mending.] — Resps. employed a worker in 
agriculture upon a yearly hiring under which 


PART I. SECT. 4, SUB-SECT. 1. 

•a. icaAC of land for term of years — 
AareemciU for payment for summer- 
laUonying ofk cancelled io^i of lease.]- - 
Mantki r. HimouB, [1‘J28] 3 W . W. 11. 
390.— CAN. 


PART I. SECT. 4, SUB-SECT. 2.— A. 

I, Evidence of value of aeroiccA.J 

- In an action brought on a quanivni 
merwd for work done & aervloos 
rendered cTldonce was given of an 
affteomont, not In writing*, whereby 
deft, agreed to pay a certain weekly 
salary & nlBo a sum of £200 at the end 
of two years. It was also proved that 
deft, had paid the weekly salary hut 
hod refused to pay the sum of £‘200 : — 
Held: although the parol agroouient 
was one to which the provisions of 
Stat. Frauds were applicable, it was 
nevertheless admissible as evidence of 
the value of pltf.’s services. — v. 
Gbif^™ Sbos., Ltd, 28 

B. R. N. S. W. 425 ; 45 N. S. W. W. N. 
130.— AUS. 

d II, Where there is a eon- 

tract to do specified work for a fixed 
sum, with a proviso for payment of 


I proportionate amounts, equal to eighty 
pel cent, of the fixed sum, as the work 
18 done, Ac the balance of twenty per 
oont. in thirty days after completion 
& aocoptance, completion is a condition 
precedent to the right to payment, Ac 
where the work is not oompletod there 
is no right to recover for the portion 
done as upon a quantum meruU .] — 
Sherlock v. Powell (1899), 26 A. 11. 
407.— CAN. 

d iii. -1 Whore there is an 

entire contract for work Sc labour 
cental uiug a provision for monthly 
payments not exooediug 75 per cent, 
of tho work done, which is abandoned 
by the party performing tho work & 
labour, ho is nevertheless entitled to 
sue fur 75 per oent. of tho value of the 
work performed before abandonment. 
— MoLaoulan V. Nodrsb (1928), 
rt. A. S. K, 230. —AUS. 

so. Aarecmenl to pay bonus on 
estimated saving %n coat of production— 
nepreriation of plant .} — A lumber oo. 
agreed with the superintendent of its 
logging operations to pay him as a 
bonus to bis salary such amount as hn 
oould save the oo. in cutting Sc hauling 
poles on the net cost of production, 
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taking as a haslB the figures set out 
in the sohedulo of the agreement : — 
Held : depreciation of the plant Sc 
equipment used in tho operations was 
a proper item to Include in tho cost 
of production. — ^Aiokin v. Baxter Sc 
C o., I1928J 3 W. W. R. 142 — CA*4. 


sd. Necessary repairs to automobile in 
excess of order .] — ^An automobile, deft, 
co.’s property, was sent to pltf. to have 
oertain repairs mode. Pltf. at the 
same timo made oertain other repairs 
which ho* thought necessary Sc tor 
which he claimed payment. Evldenoe 
was given to show that on previous 
oooaslons repairs of a similar character 
were ordered Sc other work done. Sc 
that the aooounts rendered were paid 
without question ; — Held : pltf. en- 
titled to recover. — Galkin v. Wolf- 
viLLE Fruit Cto. (1927), 59 N. A R. 
499. -CAN. 


PART 1. SECT. 4, SUB-SBOT. 8. 

66 iii. .] — Simplex Machine Oo. 

V. MoLbllan, MoFebly Sc Oo., {1928] 
3 W. W. R. 265.— CAN. 

56 Iv. . 1 — Cooper v. Pew- 

KINGTON, 119281 2 D. L. R. 878. — CAN* 
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the employers did his washing & mending for 
two shiUings a week, which was reckoned as 
part of his wages. By the orders made for 
that county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 37), washing & mending 
were not benefits or advantages which might 
be reckoned as part payment of wages in 
Ueu of payment in ca^i. The justices held 
that no offence had been committed, & 
alternatively that it was trivial. They did 
not convict, & made no order under sect. 7 (3) 
of the Act for payment of the arrears : — 
Held: (1) there was no material on wliich 
the justices could lind that no offence was 
committed, that which was done being the 
very tiling prohibited ; (2) they were not 
entitled to find that the offence was trivial ; 
the question was not the quantum of money 


involved, but the nature of what was done, 
which was something entirely subversive 
of the Act ; (3) in any event sect. 7 (3) was 
imperative in its terms, & the justices were 
bound to make an order for payment of the 
arrears due. — Hughes v. Davies (1929), 94 
J. P. 48 ; 28 L. Q. R, 11, D. 0. 

69. Add. Annotation: — Mentd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, J^td. (1930), 40 

T. L. R. 486. 

70a. Duty of Justices — To make order for pay- 

ment of arrears -Although amount trivial.] 

— IlUGHKH V. Davieh, OSh, ante. 

78. Add. Citations :- affd. [1929] A. O. 496 ; 98 
L. J. K. B. 373 ; 140 L. T. 673 ; 46 T. L. R. 
300 ; 27 L. U. R. 249, H. L. 


Part V. — National Health Insurance. 

149. Add. Citation .-—93 .T. P. 36. 


PART n. SECT. 3. 

b i. To ocrupatiojis — luchiaion 

of profcHaiona- I^harrnary.] — Ite Malk 
]V tiisrmuM Wage Act (H. (J.), 4 

U. L. li. 1034.~CAN. 

M. Industrial Jrhitraiion Jet — 
Meaning of “ -Parker & 

Son t>. Amaloamateo Sooirty of 
F iNOiNEERa (1026), 29 W. A, 1 j. R. 90. — 
AUS. 

PART IV. SECT. 1, SUB-SECT. 2. A. 

•f. Laundresses in army taundiy.] 
An army luuiidry was osUihlihlied foi 
the purpopo of ^vaphiny; tlio cluthinK of 
the niomberti of tbo foicos lu lUo 
Dublin luea. The cloansiug of army 
blaiikete, shoots. &; the like was also 
carried on. A numboi* of laiindrossos, 
IncIudiUE M., who was a “ hand 
washor,*' & A., a dnor,’' were em- 
ployed for this purpose. Tho laundry 
was withlu tho procinols of tho ai my 
batraokp, but was situated in a s<*parato 
bulldini? tc quite distinct from the 


buildlngr where tho sohlleis resided. 
Altiiough tho laundry was tio( con- 
ductod with a view to profit , tho lu( ts 
did not excludo tho possibility of a 
profit being made 7/<M; M. A. 
were not employed m tlomestie seiviee, 
ap they had all tho i haiaeloiistieH of 
ordinary induMiiial woiUers; their 
servK e was <'utin*ly impersonal , A 
their work, in tho tiwuinptauees in 
whii h It was carried on, was of a purely 
industrial eharoiter. — MrNTH'ii.R roit 
iNUnSTltY A ('OMMKRCi: r. bn-WAR'l A 
Lowuy, 119.30] 1. U. 112.— IR. 

PART IV. SECT. 1, SUB-SECT. 2. C. 

124 ii. — — - .1 H. was 

enudoyed by a dairy farmer, who liud a 
farm of about 200 acrep in the County • 
of Dublin, & who tilled about .'iO a<*ies I 
A kept JOO et»WH, A: sold tbo milk In t ho 
city A suburbs of Diiblm. U. used to 
tome to the farm about •> oVIoek In tho 
morning, milk tho cows, get ready a 
horse A coi*t, Sc then go Into the tity 
A disirlbuto tbo milk. On his return 


lie wnshiul the ‘uns, tended his horso, 
dii)\o in tho enws, again milked them 
A ilolivoud the milk. VVhou ho 
let ui noil the Heooiul time, after tending 
his horse i>ai)smg the eons, his 

duties wore oi led * Iftld ‘ 11. was 

employetl in agtlfuUurv A except ed 
fiom tlie piovihiims of tlie Aft. 

\V MlNFll 0. MIMS'U U 1 OU iMUNlllY 
A ( oMMKHti . 119291 1. H. >S2. IR. 

PART IV. SECT. 2. 

Sff. Jt)p((il I'rom Minisla foi la- 
dusJry ct* Comnurir to Ihgh <*ourt 
liifjht of uppuil to Suprtvu Cowrf.l 
WMINJR a MlNlHrjll J< 0 K lNl>irsjRY 
A ('OMMl KOI, 119291 J. It. 582. IR. 

PART V. SECT. 8. 

Bh. Dispute beiuren approved Hoeuty 
tk m mber —ftefuml of rtferern to state 
a (dse Appliration to court.] - 
M'Namara r. Hco'nmir Catholic 
iNHl/KANfE 8 o(TK'JY, [1929] .S. C. (Ct. 
of SoHH.) r)6.- SCOT. 
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